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FRANK  W.  HILL,  County  Treasurer,  Appt, 

V. 

W.  M.  KAVANAUGH  et  al. 

ArTcannas  Supreme  Court'— April  5,  1015. 

(118  Ark.  134,  176  S.  W.  336.) 

Subrogation  —  right  of  one  with  unclean  hands. 

1.  A  county  treasurer  who,'  in  order  to  profit  by  the  interest  on  public 
money  on  deposit  in  a  bank,  has  the  account  changed  to  his  individual 
name,  cannot,  by  changing  the  account  back  to  a  public  one,  just  prior  to 
the  insolvency  of  the  bank,  enforce  the  statutory  liability  against  stock- 
holders under,  the  doctrine  of  subrogation,  after  making  good  the  loss  to 
the  public  by  the  bank's  failure,  because  the  equitable  doctrine  of  subro- 
gation cannot  be  enforced  by  one  having  unclean  hands. 

[See  note  on  this  question  beginning  on  page  44.] 


Appeal  —  peremptory  instruction  — 
duty  as  to  conflict  of  evidence. 

2.  Upon  appeal  from  a  judgment  up- 
on a  verdict  resulting  from  a  peremp- 
tory instruction,  all  doubt  as  to  con- 
flicting evidence  must  be  resolved  in 
favor  of  the  court's  finding,  where 
both  parties  ask  peremptory  instruc- 
tions without  requesting  submission 
of  issues  to  the  jury. 

[See  2  R.  C.  L.  198.] 

Public  money  -^  deposit  in  bank  — 
individual  name. 

3.  A  statute  permitting  a  county 
treasurer  to  deposit  public  funds  in 
banks  for  safe-keeping  does  not  au- 
thorize a  deposit  in  the  individual 
name  of  the  treasurer,  to  enable  him 
to  secure  interest  on  the  deposit  for 
his  own  use. 

[See  22  R.  C.  L.  224,  225.] 


Bank  —  change  in  form  of  account. 

4.  The  surrender  by  a  county  treas- 
urer of  a  bank  pass  book  in  which  an 
account  stands  in  his  name  as  treas- 
urer, and  the  change  of  the  form  of 
the  account  on  the  bank  books  to  an 
individual  one,  and  the  issuance  of  a 
new  pass  book  in  that  form,  are  equiv- 
alent to  the  drawing  of  the  money  and 
redepositing  it. 

Equity  —  enforcement  in   action  at 
law. 

5.  Although  an  action  by  a  county 
treasurer  to  enforce  the  statutory  li- 
ability of  stockholders  for  public 
funds  lost  by  failure  of  the  bank, 
which  right  he  claims  under  the  doc-' 
trine  of  subrogation,  is  tried  without 
objection  in  a  law  court,  it  should  be 
disposed  of  according  to  the  principles 
of  equity. 


4  A.L.R.— 1. 


(Kirby,  J:,  dissents.) 
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Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Miller 
County  (Haynie,  J.)  in  favor  of  defendants  in  an  action  brought  to  en- 
force their  statutory  liability  for  public  funds  lost  by  failure  of  a  bank  of 
which  they  were  stockholders.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  McCarter  for  appellant.  against    the    appellees,    who    were 

Messrs.  Frank  S.  Quinn,  W.  H.  Ar-     stockholders  of  a  defunct  banking 


nold,  and  Webber  A  Webber,  for  ap- 
pellees : 

If  any  right  of  action  against  de- 
fendants existed,  it  was  in  favor  of 
plaintiff  as  an  individual  and  by  way 
of  subrogation  to  the  original  irights 
of  the  county.  The  right  of  subroga- 
tion being  purely  equitable,  the  chan- 
cery court  alone  had  jurisdiction. 

Wilson  v.  White,  82  Ark.  407,  102 
S.  W.  201,  12  Ann.  Cas.  378. 

Where  an  illegal  contract  has  been 
made,  neither  courts  of  law  nor  equity 
will  interpose  to  grant  relief  to  the 
parties,  but  will  leave  them  where  it 
tinds  them,  if  they  have  been  equally 
cognizant  of  illegality. 

Millington  v.  Hill,  47  Ark.  801,  1  S. 
W.  547;  Shattuck  v.  Watson,  53  Ark. 
150,  7  L.R.A.  551,  13  S.  W.  516;  Kirk- 
land  V.  Benjamin,  67  Ark.  480,  55  S. 
W.  840. 

Both  parties  having  requested  a 
directed  verdict,  the  court's  finding  in 
favor  of  the  defendants  has  all  of  the 
force  and  effect  of  a  verdict  of  the 
jury. 

St.  Louis  Southwestern  R.  Co.  v. 
Mulkey,  100  Ark.  71,  139  S.  W.  643, 
Ann.  Cas.  1913C,  1339;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  McMillan,  105  Ark.  25, 
150  S.  W.  112. 

In  determining  whether  the  evidence 
is  sufficient  to  sustain  the  verdict,  the 
evidence  is  to  be  considered  in  the 
strongest  light  favorable  to  appellees, 
and  the  verdict  will  not  be  disturbed 
if  there  is  substantial  evidence  to 
support  it. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Brabbz- 
son,  87  Ark.  109,  112  S.  W.  222;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Coleman,  97 
Ark.  438,  135  S.  W.  338;  Chicago,  R. 
L  &  P.  R.  Co.  V.  Griibbs,  97  Ark.  486, 
134  S.  W.  636;  Boshears  v.  Johnson, 
101  Ark.  120,  141  S.  W.  763;  Hodges 
V.  Bayley,  102  Ark.  200,  143  S.  W.  92; 
Vaughan  v.  Cooper,  103  Ark.  260,  146 
S.  W.  503;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Owens,  103  Ark.  61,  145  S.  W.  879. 

McCulloch,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

Appellant  was  treasurer  of  Miller 
county   and  instituted    this    action 


institution  known  as  the  Texarkana 
Trust  Company,  to  recover  the 
amount  of  certain  funds  alleged  to 
have  been  deposited  as  the  county 
funds  in  that  institution.  The 
facts  are  undisputed,  and  the  court 
gave  a  peremptory  instruction  in 
favor  of  appellees.  Even  if  there 
had  been  any  substantial  conflict  in 
the  testimony,  all  doubt  would  have 
to  be  resolved  in  favor  of  the  court's 
finding,  inasmuch  as  both  sides 
asked  for  a  peremptory  instruction, 
without  requesting 
the    court    to    give  ^rj?**!::^,^ 

. .  peremptory 

any       mstructions  tmitriiction- 

SUbmitting     the      is-    H^cf  ot'eTldence. 

sues    to    the    jury. 
St.  Louis  Southwestern  R.  Co.  v. 
Mulkey,  100  Ark.  71, 139  S.  W.  648, 
Ann.  Cas.  1913C,  1339. 

The  facts  are  that  appellant  de- 
posited in  the  Texarkana  Trust 
Company  the  sum  of  $2,500  on  Au- 
gust 1, 1913,  and  the  same  was  cred- 
ited to  him  on  the  books  of  the  bank 
as  treasurer,  and  a  pass  book  was 
delivered  to  him.  A  few  days  there- 
after, he  decided  to  change  the  de- 
posit to  a  personal  one  in  his  own 
favor,  and  by  agreement  with  the 
cashier  the  word  "treasurer"  was 
erased  from  the  bank  ledger,  the 
pass  book  showing  the  deposit  in 
his  name  as  treasurer  was  sur- 
rendered, and  a  new  pass  book 
was  issued  to  him,  showing  the  de- 
posit to  be  an  individual  one  in  his 
own  name.  Three  months  there- 
after the  bank  allowed  him  a  credit 
because  of  interest  on  the  deposit, 
and  the  credit  was  placed  on  his  in- 
dividual pass  book.  The  bank  was 
found  to  be  insolvent  in  November, 
1913,  and  on  the  12th  day  of  that 
month  the  bank  was  placed  in  the 
hands  of  a  receiver  by  order  of  the 
chancery  court  of  Miller  county.  On 
the  day  the  doors  of  the  bank  were 
closed  and  the   receiver  appointed 
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about  thirty  minutes  before  that  oc- 
currence, one  of  the  witnesses  testi- 
fied that  appellant  and  the  cashier 
made  an  agreement  that  the  deposit 
should  be  charged  back  to  the  ac- 
count of  appellant  as  treasurer,  so 
as  to  give  him  security  by  reason  of 
the  statutory  liability  of  the  stock- 
holders for  deposit  of  public  funds 
(Kirby's  Dig,  §  1990),  and,  pursu- 
ant to  that  agreement,  the  cashier 
added  the  word  "treasurer'*  to  the 
account  on  the  ledger,  and  also  on 
the  pass  book. 

It  is,  therefore,  established  by  the 
uncontradicted  evidence  that  the 
funds  deposited  were  in  fact  public 
funds  in  the  hands  of  appellant  as 
treasurer,  and  were  originally  de- 
posited in  his  name  as  treasurer ;  the 
deposit  was  changed  to  conform  to 
the  real  intention  of  the  parties  so 
that  it  could  be  treated  by  the  bank 
as  an  individual  deposit,  and  interest 
thereon  allowed  to  appellant  indi- 
vidually in  conformity  with  the  cus- 
tom of  the  bank  to  allow  depositors 
interest.  Appellant  accounted  for 
the  funds  to  the  county  before  the 
commencement  of  this  suit.  We  are 
of  the  opinion  that  appellant  was  not 
entitled  to  recover  from  the  stock- 
holders of  the  defunct  bank  by  im- 
posing on  them  the  statutory  liabil- 
ity, and  the  court  was  correct  in 

giving    a    peremp- 
Wmit'SL^^omr       t  o  r  y      instruction. 

fciid."****"       "^^  county  had  no 

cause  of  action  at 

the  time  this  action  was  commenced, 
for  the  simple  reason  that  the  funds 
had  been  accounted  for  by  appellant. 
In  Bank  of  Midland  v.  Harris,  114 
Ark.  344,  170  S.  W.  67,  Ann.  Cas. 
1916B,  1255,  the  facts  were  that  the 
treasurer  brought  suit  against  the 
stockholders  of  a  defunct  bank  to  re- 
cover public  funds  in  his  custody, 
deposited  with  the  bank,'and  he  was 
allowed  to  recover  notwithstanding 
the  fact  that  he  had  accounted  to  the 
county  for  the  funds  after  the  com- 
mencement of  the  action.  It  was 
held  that  the  action  did  not  abate  by 
the  payment  of  the  county  funds, 
and  that  the  officer,  who  was  the 
custodian  of  the  funds,  had  a  right 


Public   moneys 
In    banic 


of  action  to  recover  the  amount  aft- 
er he  had  paid  the  same  over  on 
settlement.  We  said  that  the  right 
of  recovery  was  based  on  the  equi- 
table principle  of  subrogation.  That, 
however,  was  a  case  where  the  funds 
were  in  fact  and  in  form  deposited 
as  public  funds.  It  is  unnecessary 
in  this  case  to  decide  whether  or 
not  the  mere  fact  that  the  payment 
was  made  before  the  institution  of 
the  suit  would  defeat  the  right  of 
subrogation,  for  we  can  base  our 
conclusion  on  the  broader  ground 
that  the  parties  intended  this  in  fact 
as  an  individual  deposit,  for  the  pur-^ 
pose  of  enabling  appellant  to  reap 
the  fruits  of  such  deposit  by  way  of 
interest,  and  he  cannot  now  treat  it 
as  a  deposit  of  public  funds.  The 
statute  permits  him  to  deposit  funds 
in  incorporated  banks  for  safe-keep- 
ing, but  it  was  manifestly  in  con- 
templation of  the  lawmakers  that 
the  funds  should  be  deposited  as 
public  funds.  The 
deposit  made  by  ap-  d?po«H 
pellant  in  his  own  ri"fi^**"*^ 
name,  for  the  pur- 
pose of  collecting  interest,  was  not 
a  lawful  deposit  in  conformity  with 
that  statute.  We  do  not  mean  to 
say  that  it  is  necessary  that  the  de- 
posit be  in  form  so  as  to  show  that 
it  is  public  funds  in  order  to  impose 
liability  on  the  stockholders,  for  we 
held,  in  the  recent  case  of  Black  v. 
Special  School  Dist.  116  Ark.  472, 
173  S.  W.  846,  1104,  that  school 
funds  deposited  by  a  board  of  school 
directors  would  be  treated  as  public 
funds  in  the  hands  of  the  treasurer, 
the  lawful  custodian,  and  that  the 
latter  could  recover  the  amount 
from  the  stockholders.  There  is  no 
question  involved  in  the  present  case 
of  the  right  of  the  county  to  recover 
from  the  stockholders,  for,  as  al- 
ready shown,  the  county  has  sus- 
tained no  loss.  AppeUant  is  trying 
to  recover  for  his  own  benefit,  and 
must  do  so,  if  at  all,  upon  the  equi- 
table doctrine  of  subrogation.  Now, 
equity  aids  only  those  who  come  into 
court  with  clean  hands,  and  it  can- 
not be  said  that  appellant  was  in 
that  attitude  after  having  entered 
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into  an  agreement  with  the  cashier 
of  the  bank  to  treat  the  deposit  as  an 
individual  one,  so  that  he  could  reap 
the  fruits  of  it.  Though  the  deposit 
was  made  as  treasurer,  and  the  fund 
was  not  in  fact  checked  out,  the  sur- 
render of  the  pass  book  and  the 
Bank-  change  of  the  form 

chamve  tn  form       of     the     aCCOUnt     by 

of  account.  agreement  with  the 

cashier  was  equivalent  to  drawing 
the  money  out  and  redepositing  it. 
Cunningham  v.  State,  115  Ark.  392, 
171  S.  W.  885.  The  deposit  stood 
as  an  individual  one  until  the  bank 
became  insolvent,  and  appellant 
then,  for  the  sole  purpose  of  impos- 
ing liability  on  the  stockholders,  en- 
tered into  the  agreement  with  the 
cashier  for  the  change  of  the  nature 
of  the  deposit.  It  was  too  late  for 
him  to  do  that  after  having  accepted 
the  benefits  of  the  deposit  as  an  in- 
dividual one,  and  it  would  not  be  in 
accordance  with  the  principles  of 
natural  justice  to  permit  him  to 
shift  the  deposit  at  that  time  so  as 
to  impose  a  liability  on  the  stock- 
holders. We  have  said  in  this  class 
of  cases  that,  where  the  cause  v/as 

tried     without    ob- 
jection in   the   law 
court,  it  should  be 
disposed  of,  nevertheless,  according 


enforcement   in 
action   at   la^v. 


to  principles  of  equity.  Wilson  v. 
White,  82  Ark.  407,  102  S.  W.  201, 
12  Ann.  Cas.  378 ;  Bank  of  Midland 
v.  Harris,  supra.  This  case  was 
tried  in  a  court  of  law  without  any 
question  being  raised,  but  the  case 
was  correctly  decided  upon  the  un- 
disputed facts,  and  the  judgment 
should  therefore  be  affirmed.  It  is 
so  ordered. 

Kirby,  J.,  dissents. 


NOTE. 

In  the  reported  case  (Hill  v.  EIava- 
NAUGH,  ante,  1)  it  appeared  that  a 
county  treasurer  deposited  county 
funds  in  his  individual  account,  to  get 
for  himself  the  interest  thereon. 
When  the  bank  was  about  to  fail,  the 
funds  were  transferred  to  his  account 
as  treasurer.  After  the  failure  of  the 
bank  he  accounted  to  the  county  for 
the  loss,  and  sought  to  be  subrogated 
to  the  rights  of  the  county  against  the 
bank.  It  was  held  that  he  was  not  en- 
titled to  relief,  since  he  did  not  come 
into  equity  with  clean  hands.  The 
cases  applying  the  "clean  hands"  max- 
im are  reviewed  at  length  in  the  note 
following  Langley  v.  Devlin,  post,  44. 


MARIA  P.  BARNES 

V. 

MARY  C.  BARNES,  Admrx.,  etc.,  of  Erastus  A.  Barnes,  Deceased,  Plff, 

in  Certiorari. 


lUinoiH  Supreme  Court  '•^  February  VO,  1918. 
(282  III.  593,  118  N.  E.  1004.) 

Equity  —  maxim  —  when  applicable. 

1.  The  maxim  that  "one  who  does  iniquity  cannot  have  equity"  is  lim- 
ited in  its  application  to  where  the  substance  of  the  thing  is  inequitable, 
and  the  iniquity  must  apply  to  the  particular  subject-matter. 

[See  note  on  this  question  beginning  on  page  44.] 


Accounting  —  question  for  court. 

2.  Upon  filing  of  a  bill  for  account- 
ing, the  first  question,  where  the  right 
is  disputed,  is  whether  or  not  such 
right  exists,  and  is  for  the  court. 

[See  1  R.  C.  L.  222,  223.1 


Appeal  —  dismissal   of  bill  for  ac- 
counting. 

3.  Upon  appeal  from  a  decree  dis- 
missing a  bill  for  accounting,  it  should 
not  be  presumed  that  the  court  at- 
tempted to  state  an  account  where,  un- 
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der  the  practice,  it  could  only  hear 
the  evidence  as  to  a  right  to  an  ac- 
counting. 

[See  2  R.  C.  L.  219.] 

Accounting  —  who  entitled. 

4.  A  woman  who,  for  many  years, 
lived  with  her  brother,  who  received 
and  took  charge  of  her  money  and  in- 
vested it  for  her,  and  died  leaving  se- 
curities in  a  safe  deposit  box,  as  to 
ownership  of  which  it  is  impossible  to 
determine  without  evidence,  is  entitled 
to  an  accounting. 

[See  1  R.  C.  L.  224.] 

Trust  —  personal  property  —  parol. 

5.  A  voluntary,  continuing,  equitable 
trust  in  personal  property  may  be  cre- 
ated by  parol. 

Limitation  of  actions  —  against  trust 
in  personal  luroperty. 

6.  The  Statute  of  Limitations  does 
not  begin  to  run  against  a  voluntary, 
continuing;  equitable  trust  in  personal 
property  until  it  is  repudiated,  or  the 


trust     relation     between     the     par- 
ties comes  to  an  end. 

[See  17  R.  C.  L.  794-796.] 

♦Equity  —  fraudulent  act  —  effect. 

7.  Where  the  origin  of  a  claim  is  not 
inequitable,  a  fraudulent  act  in  rela- 
tion to  it  will  not  bar  relief  in  equity. 

[See  10  R.  C.  L.  391.] 

Accounting    —    equity    —    unclean 
hands  —  forged  evidence. 

8.  The  fabrication  of  evidence  as  to 
some  items  in  an  account  will  not  bar 
relief  in  equity  as  to  other  items  or 
claims  under  the  maxim  that  "he  who 
comes  into  equity  must  come  with 
clean  hands." 

[See  10  R..C.  L.  391.] 

—  reference  to  master. 

9.  Where  an  account  consists  of 
many  items  covering  a  great  length 
of  time,  and  the  testimony  is  conflict- 
ing, the  court  cannot  proceed  to  an 
accounting  until  the  account  has  been 
stated  by  a  master,  and  objections  to 
the  account  settled  by  him. 

[See  10  R.  C.  L.  508,  509.] 


Certiorari  to  the  Appellate  Court,  First  District,  to  review  a  judgment 
reversing  a  judgment  of  the  Circuit  Court  for  Cook  County  (Honore,  J.) 
dismissing  a  bill  filed  for  an  accounting  of  moneys  and  securities  alleged 
to  have  been  intrusted  by  complainant  to  her  brother,  defendant's  deceased 
husband,  for  safe-keeping  and  investment.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Henry  W.  Magee,  Elmer  W.      E.  687;  Nolan  v.  Zagar,  266  111.  89,  107 


Adkinson,  and   Samuel   B.   King,   for 

plaintiff  in  certiorari: 

The  Statute  of  Limitations  is  an  ef- 
fective bar  to  the  bill  for  accounting, 
notwithstanding  allegations  of  agency 
and  trust  therein  contained,  because 
the  equitable  remedy  for  accounting  is 
concurrent  with  the  legal  remedy  for 
the  same  object,  and  where  the  equi- 
table remedy  is  concurrent  with  the 
legal  remedy,  the  Statute  of  Limita- 
tions which  will  bar  the  legal  remedy 
will  bar  the  concurrent  equitable  rem- 
edy. 

Bonney  v.  Stoughton,  122  111.  536,  13 
N.  E.  833;  Richardson  v.  Gregory,  126 
111.  166,  18  N.  E.  777;  Quayle  v.  Guild, 
91  111.  383;  Lancaster  v.  Springer,  239 
111.  481.  88  N.  E.  272;  Albrecht  v.  Wolf, 
58  111.  186;  Hayward  v.  Gunn,  82  111. 
385. 

A  court  of  review  will  not  disturb 
the  findings  of  the  chancellor,  but  will 
afiirm  a  decree  based  upon  such  find- 
ings- 

Preston  v.  Lloyd,  269  111.  152,  109  N. 


N.  E.  105. 

There  is  a  presumption  of  law 
against  the  entire  case  of  a  party  who 
is  guilty  of  fabrication  or  spoliation 
of  evidence. 

Wigmore,'  Ev.  §  278 ;  Winchell  v.  Ed- 
wards, 57  111.  41 ;  1  Phillipps,  Ev.  4th 
Am.  ed.  639. 

Since  the  crime  of  forgery  was  not 
charged  in  the  pleadings,  but  the  mat- 
ter arose  during  the  proof,  defendant 
was  required  to  prove  forgery  only  by 
a  clear  preponderance  of  the  evidence, 
and  not  beyond  a  reasonable  doubt. 

Sprague  v.  Dodge,  48  111.  142,  95  Am. 
Dec.  523;  Grimes  v.  Hilliary,  150  111, 
141,  36  N.  E.  977. 

The  introduction  in  evidence  by 
plaintiff  of  certain  forged  letters  and 
writings,  as  a  basis  of  her  claim 
against  the  estate  of  Erastus  A. 
Barnes,  bars  her  of  all  relief  in  a  court 
of  equity. 

Worthington  v.  Miller,  134  Ala.  420, 
32  So.  748;  Mobile  Land  Improv.  Co. 
V.  Gass,  129  Ala.  214,  29  So.  920;  King 
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V.  Ordway,  73  Iowa,  735,  36  N.  W.  768 ; 
Nelson  v.  Clay,  5  Litt.  (Ky.)  150;  Han- 
old  V.  Bacon,  36  Mich.  1;  McCredie  v. 
Buxton,  31  Mich.  383;  Bleakley's  Ap- 
peal, 66  Pa.  187;  Gilbert  v.  Hoffman, 
2  Watts,  66,  26  Am.  Dec.  103;  Union 
Nat.  Bank  v.  Hines,  177  111.  417,  53  N. 
E.  83;  Harton  v.  McKee,  73  Fed.  556; 
1  Pom.  Eq.  Jur.  p.  397;  Chicago  v. 
Union  Stock  Yards  &  Transit  Co.  164 
111.  224,  35  L.R.A.  281,  45  N.  E.  430; 
Michigan  Pipe  Co.  v.  Fremont  Ditch, 
Pipe  Line  &  Reservoir  Co.  49  C.  C.  A. 
324,  111  Fed.  284;  Lewis  v.  Holdrege, 
56  Neb.  379,  76  N.  W.  890;  Scott  v. 
Austin,  36  Minn.  460,  32  N.  W.  89,  864; 
Odessa  Tramways  Co.  v.  Mendel,  L.  R. 
8  Ch.  Div.  235,  47  L.  J.  Ch.  N.  S.  505, 
38  L,  T.  N.  S.  731,  26  Week.  Rep.  887 ; 
Kinner  v.  Lake  Shore  &  M.  S.  R.  Co. 
€9  Ohio  St.  339,  69  N.  E.  614;  Long- 
inette  v.  Shelton,  —  Tenn.  — ,  52  S. 
W.  1078;  Jones  v.  Warden,  1  Mackey, 
476;  Carey  v.  Smith,  11  Ga.  539;  Bacon 
V.  Early,  116  Iowa,  532,  90  N.  W.  353; 
Dilly  V.  Barnard,  8  Gill  &  J.  170 ;  Law- 
ton  V.  Estes,  167  Mass.  181,  57  Am. 
St.  Rep.  450,  45  N.  E.  90;  Brindley  v. 
Lawton,  53  N.  J.  Eq.  259,  31  Atl.  394; 
Smith  V.  Kammerer,  152  Pa.  98,  25  Atl. 
165;  Weakley  v.  Watkins,  7  Humph. 
356;  Bearden  v.  Jones,  —  Tenn. — ,  48 
S.  W.  88;  Pope  v.  Towles,  3  Hen.  &  M. 
47 ;  Richardson  v.  Walton,  49  Fed.  888 ; 
Farley  v.  St.  Paul,  M.  &  M.  R.  Co.  4 
McCrary,  138,  14  Fed.  114;  Creath  v. 
Sims,  5  How.  192,  12  L.  ed.  Ill;  Thorp 
V.  McCullum,  6  111.  614;  Larscheid  v. 
Kittell,  142  Wis.  172,  125  N.  W.  442,  20 
Ann.  Cas.  576;  Trist  v.  Child  (Burke 
V.  Child)  21  Wall.  441,  22  L.  ed.  623; 
Tantum  v.  Miller,  11  N.  J.  Eq.  551; 
Pride  v.  Andrew,  51  Ohio  St.  405,  38 
N.  E.  84. 

No  appeal  having  been  perfected 
from  the  decree  of  the  circuit  court  of 
Cook  county,  dismissing  the  bill  of 
complaint  for  want  of  equity,  the  de- 
cree of  said  court  is  final  on  this  ap- 
peal. 

Oliver  v.  Wilhite,  201  111.  552,  66  N. 
E.  837 ;  Bartlett  v.  Plows,  82  111.  App. 
402;  Bates  Mach.  Co.  v.  Cookson,*104 
111.  App.  457. 

In  a  bill  for  accounting,  if  the  evi- 
dence leaves  the  state  of  the  account 
in  suchr  doubt  and  uncertainty  that  a 
court  finds  it  impossible  to  do  justice 
between  the  parties,  the  only  proper 
course  is  to  dismiss  the  bill  for  want 
of  equity. 

Donaldson  v.  Donaldson,  237  III.  318, 
86  N.  E.  604,  affirming  142  111.  App.  21; 
Vermillion  v.  Bailey,  27  111.  230. 


Messrs.  Oscar  £•  Leinen  and  Robert 
l\  Kolb  for  defendant  in  certiorari. 

Cartwright,  J.^  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error,  Maria  P. 
Barnes,  filed  her  bill  in  the  circuit 
court  of  Cook  county  against  the 
plaintiff  in  error,  administratrix  of 
the  estate  of  her  deceased  husband, 
Erastus  A.  Barnes,  who  was  a 
brother  of  the  complainant,  for  an 
accounting  of  moneys  and  securities 
claimed  to  have  been  intrusted  by 
the  complainant  to  her  brother  for 
investment  and  safe-keeping.  The 
bill  was  answered  with  a  categorical 
denial  of  each  allegation  of  the  bill 
concerning  the  trust  and  the  right 
to  an  accounting,  and  the  issues 
were  referred  to  a  master  in  chan- 
cery to  take  the  evidence  and  report 
the  same,  with  his  conclusions  of  law 
and  fact.  The  master  in  chancery 
heard  the  evidence  of  the  complain- 
ant, and  the  defendant  moved  the 
master,  on  such  evidence,  to  find  the 
facts  in  her  favor,  and  recommend 
that  the  bill  be  dismissed  for  want 
of  equity.  The  master  having  de- 
clined to  entertain  the  motion,  the 
court  directed  him  to  rule  upon  it, 
and  certify  his  report  to  the  court. 
Pursuant  to  that  order  the  master 
made  a  report  containing  a  detailed 
finding  of  facts  and  conclusions  of 
law  that  the  trust  existed  and  the 
complainant  was  entitled  to  an  ac- 
counting. He  overruled  objections 
to  the  report,  and  they  stood  as  ex- 
ceptions before  the  court.  The. 
matter  coming  on  before  the  court, 
it  was  stipulated  by  the  parties  that 
further  proceedings  in  the  case 
should  be  had  before  the  court.  A 
great  amount  of  additional  evidence 
was  then  introduced  before  the 
court,  so  that  at  the  conclusion  of 
the  hearing  there  were  more  than 
10,000  typewritten  pages  and  a  vast 
number  of  exhibits.  The  court, 
without  making  any  findings  of 
fact,  dismissed  the  complainant's 
bill  for  want  of  equity,  and  the  com- 
plainant appealed  to  the  appellate 
court  for  the  first  district.  That 
court  reversed  the  decree  and  re- 
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manded  the  cause,  with  directions  to 
again  refer  it  to  a  master  in  chan- 
cery,  to  resume  the  hearing  where 
the  court  took  it  up.  This  court 
granted  a  writ  of  certiorari  to  bring 
the  record  here  from  the  appellate 
court  for  review. 

In  case  a  bill  is  filed  for  an  ac- 
counting and  the  right  is  disputed, 

Aeeonntlni^  t^^  fi^St  qUeStlon  tO 

Question  for  bc  determined  is 
•''*"'*•  whether     there     is. 

such  a  right  which  is  found  by  the 
court,  and  if  the  finding  is  in  favor 
of  the  complainant  the  decree  is  in- 
terlocutory, to  be  followed  by  the 
accounting.  In  this  case  the  court 
heard  all  the  evidence,  both  that 
which  related  to  the  right  to  an  ac- 
counting and  that  which  concerned 
numerous  items  of  the  account.  As 
the  decree  made  no  finding  of  any 
fact,  and  did  not  state  an  account 
showing  there  was  nothing  due  the 
complainant,  the  only  possible 
ground  for  dismissing  the  bill  was 
that  complainant  was  not  entitled  to 
an  accounting.  It  should  not  be  pre- 
sumed that  the  court  attempted  to 
state  an  account  in  a  case  where,  by 
the    chancery    practice,    the    court 

Appe«i-4ii..  could  not  do  it,  but 

Biiraai  of  bill        could,  by  an  agree- 

for  •ceon-tin,.       ^^^^  ^^  ^^^  partlcS, 

hear  the  evidence  as  to  a  right  to  an 
accounting.  The  conclusion  was 
contrary  to  the  evidence,  which 
clearly  established  the  complainant's 
right  to  have  an  account  between 
herself  and  the  estate  of  her  de- 
ceased brother  stated.  Erastus  A. 
Barnes  died  on  January  7,  1909,  in 
his  sixtieth  year,  and  they  had  lived 
together  most  of  the  time  for  thirty- 
seven  years,  both  being  school-teach- 
ers and  unmarried,  until  the  mar- 
riage of  Erastus  to  the  defendant, 
about  four  months  before  his  death. 
Each  one  had  executed  a  will  in  fa- 
vor of  the  other,  the  will  of  Erastus 
being  revoked  by  his  marriage. 
Their  relations  were  most  intimate 
and  confidential,  and  there  was  evi- 
dence of  a  great  many  witnesses 
that  Erastus  received  and  took 
charge  of  money  of  the  complainant, 
and  invested  it  in  stocks  and  securi- 
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ties  for  her.  Aside  from  disputed 
questions  there  is  no  denial  of  the 
fact  that  for  several  years  before  the 
death  of  Erastus,  stocks,  bonds,  and 
securities  were  contained  in  a  safety 
deposit  vault  held  jointly  by  him 
and  the  complainant.  After  his  death 
the  parties  to  this  suit,  with  their 
solicitors,  went  to  the  safety  deposit 
vault,  and  opened  the  box,  and  took 
out  the  securities.  Some  of  them 
appeared  to  belong  to  Erastus,  and 
some  to  the  complainant,  and  there 
were  others  the  ownership  of  which 
was  doubtful.  It  was  impossible  to 
determine  the  ownership  of  these 
doubtful  securities  without  evidence. 
It  is  not  denied  that  the  relations  of 
the  parties  were  confidential, — ^at 
least,  in  respect  to  some  of  their 
business  transactions, — and  that 
there  were  unsettled  matters  be- 
tween them.  The  charge  of  the  bill 
that  a  trust  existed  and  had  never 
been     settled     was 

proved,   and  a   de- '  4lfo"  entuftl. 

cree  dismissing  the 
bill  for  want  of  equity  was  wrong. 
It  is  contended  that  the  decree 
dismissing  the  bill  was  justified  on 
two  grounds:  First,  that  the  suit 
was  barred  by  the  Statute  of  Limita- 
tions; and,  second,  that  the  com- 
plainant was  not  entitled  to  the  re- 
lief prayed  for  because  she  did  not 
come  into  a  court  of  equity  with 
clean  hands.  The  trust  proved  was 
a  voluntary,  continuing,  equitable 
trust    in     personal 

property  which  may  J™lTf;iiraro\. 
be  created  by  parol. 
Price  V.  Laing,  152  111.  380,  38  N.  E. 
921 ;  Maher  v.  Aldrich,  205  111.  242, 
68  N.  E.  810.     The  Statute  of  Limi- 
tations does  not  begin  to  run  against 
such  a  trust  until  the  trust  is  re- 
pudiated or  the  trust  relation  be- 
tween   the    parties 
comes    to    an    end.  actiona-^iuiiNt 
The  trust  not  hav-  liv:i%^r.'riy. 
mg  been  repudiated 
or  denied  by  Erastus  A.  Barnes,  the 
statute  did  not  begin  to  run  until  his 
death.     Hancock  v.  Harper,  86  111. 
445 ;  Chicago  &  E.  I.  R.  Co.  v.  Hay, 
119  111.  493,  10  N.  E.  29;  Home  v. 
Ingraham,   125  111.   198,  16  N.  E. 
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act— effect. 


868;  Pierce  v.  Perry,  189  Mass.  332, 
109  Am.  St.  Rep.  637,  75  N.  E.  734; 
17  R.  C.  L.  795.  The  bill  was  filed 
on  January  4,  1910,  within  a  year 
after  the  death  of  Erastus  A. 
Barnes,  and  the  suit  was  not  barred 
by  the  Statute  of  Limitations. 

He  who  comes  into  a  court  of 
equity  must  come  with  clean  hands, 
and  one  who  does  iniquity  cannot 
have  equity;  but  that  maxim  is 
Kimity  limited  in  its  appli- 

maxim— when  cation  to  whero  the 
niuiitcbie.  substance     of     the 

thing  is  inequitable,  and  the  in- 
iquity must  apply  to  the  particular 
subject-matter.  It  is  not  sufficient 
to  bar  relief  that  inequitable  con- 
duct should  relate  to  the  proof  of 
some  item  or  some  fact,  and  where 
the  origin  of  the  claim  is  not  in- 
equitable a  fraudu- 
lent act  in  relation 
to  it  will  not  bar 
relief.  Goodwin  v.  Hunt,  3  Yerg, 
124 ;  1  Pom.  Eq.  Jur.  §  399 ;  Chi- 
cago  V.  Union  Stock  Yards  & 
Transit  Co.  164  111.  224,  35  L.R.A. 
281,  45  N.  E.  430;  10  R.  C.  L.  140. 
The  ground  upon  which  it  is 
claimed,  in  this  case,  that  the  com- 
plainant could  not  have  equity  is 
that  she  had  fabricated  evidence. 
The  claim  is  that  twelve  letters,  pur- 
porting to  have  been  written  by 
Erastus  A."  Barnes,  were  forgeries. 
There  were  a  large  number  of  other 
letters  tending  to  show  the  relation 
of  the  parties  and  there  is  no  finding 
in  the  decree  as  to  the  alleged  for- 
geries. But  assuming  that  the  court 
found  the  letters  to  be  forgeries, 
such  a  fraudulent  act  as  to  items 

or  portions  of  the 

eqatty^nncl^an       aCCOUnt     WOUM     not 

JviJiVJie'!''***       ^^^  ^^Ji^f  as  to  oth- 
er items  or  claims, 

but  would  be  proper  for  considera- 
tion in  stating  the  account  under 
the  established  rules  of  law  appli- 
cable in  such  cases. 

The  court  erred  in  dismissing  the 
bill  for  want  of  equity.  The  appel- 
late court  did  not  err  in  reversing 
the  decree  and  remanding  the  cause 
for  the  taking  of  the  account. 

The  right  to  an  accounting  having 


been  determined,  the  account  is  of 
such  a  nature  that  the  statement  of 
it  must  be  referred  to  a  master  in 
chancery.  Where  the  items  in  an 
account  are  few,  the  court  may  state 
the  account;  but  where  the  account 
consists  gf  many  items,  covering  a 
great  length  of  time, 
and  the  testimony  Ti'^maiTter? 
is  conflicting,  the 
court  cannot  proceed  to  an  account- 
ing until  the  account  has  been 
stated  by  a  master,  and  ob- 
jections to  the  account  settled  by 
him.  The  duties  of  the  court,  the 
public  interest,  and  the  rights  of  liti- 
gants forbid  the  examination  by  the 
court  of  intricate  and  complex  ac- 
counts. Brockman  v.  Aulger,  12 
111.  277;  Sallee  v.  Morgan,  67  111. 
376;  Payne  v.  Newcombe,  100  111. 
611,  39  Am.  Rep.  69;  Beale  v.  Beale, 
116  111.  292,  5  N.  E.  540.  A  compli- 
cated account  cannot  be  stated  by 
the  court  even  by  agreement  of  the 
parties.  Riner  v.  Touslee,  62  111. 
266;  Hosier  v.  Norton,  83  111.  519; 
French  v.  Gibbs,  105  111.  523.  This 
case,  in  which  the  court  heard  a  vast 
amount  of  evidence  and  considered  a 
record  of  over  10,000  pages,  illus- 
trates the  importance  and  necessity 
of  adherence  to  the  settled  rule  of 
chancery  practice.  Upon  the  rein- 
statement of  the  case  in  the  circuit 
court,  the  cause  is  to  be  referred  to 
a  master  in  chancery  to  state  the 
account  upon  the  evidence  already 
in  the  record  and  any  further  evi- 
dence the  parties  may  desire  to 
offer. 

The  appellate  court  ordered  the 
costs  of  the  appeal  to  that  court  to 
be  taxed,  one  half  to  the  complain- 
ant and  one  half  to  the  defendant  as 
administratrix,  to  be  paid  in  due 
course  of  administration,  and  that 
order  is  assigned  as  error.  Section 
22  of  the  Cost  Act  provides  that  if  a 
judgment  is  reversed  on  appeal  or 
error  the  complainant  or  plaintiff  in 
error  shall  recover  costs,  and  it  is 
only  where  a  judgment  or  decree 
shall  be  reversed  in  part  and  af- 
firmed in  part  that  costs  may  be  ap  - 
portioned  between  the  parties  under 
§  24.     There  is  no  cause  for  com- 
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plaint  that  only  half  of  the  costs 
were  taxed  to  the  defendant,  and, 
the  suit  being  to  recover  from  the 
estate,  it  was  proper  to  order  the 
costs  paid  in  due  course  of  adminis- 
tration. 

The  judgment  of  the  Appellate 
Court  is  affirmed. 

Petition    for    rehearing    denied, 
April  3,  1918. 

KOTE. 

The  maxim  that  he  who  comes  into 
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equity  must  come  with  clean  hands  is 
held  in  the  reported  case  (Barnes  v. 
Barnes,  ante,  4)  to  be  limited  in 
its  application  to  cases  where  the  in- 
equitable conduct  of  the  complainant 
goes  to  the  substance  of  the  cause  of 
action  which  he  seeks  to  enforce.  It 
is,  therefore,  held  that  the  fabrication 
of  evidence  in  support  of  some  items 
of  a  claim  will  not  justify  a  denial  o:( 
relief  as  to  other  items.  The  scope 
and  application  of  the  maxim  thus  con- 
strued are  fully  discussed  in  the  note 
following  Langley  v.  Devlin,  post, 
44. 


COCHRAN  TIMBER  COMPANY,  Appt., 

V. 

E.  L.  FISHER. 

Michigan  Supreme  Court -^ March  30 f  19X6, 

(190  Mich.  478,  157  N.  W.  282.) 

Cloud  on  title  —  bill  to  quiet  —  clean  hands. 

1.  One  securing  a  deed  to  real  estate  through  fraud  is  not  prevented 
from  quieting  his  title  against  a  subsequent  grantee  from  the  common 
grantor,  by  the  maxim  that  "he  who  comes  into  equity  must  come  with 
clean  hands." 

[See  note  on  this  question  beginning  on  page  44.] 


Assignment  —  action  for.  fraud. 

2.  A  right  of  action  for  fraud  is  per- 
sonal and  not  assignable. 

rSee  2  R.  C.  L.  610,  611.] 

Fraud  —  deed  secured  by  —  right  to 
set  aside. 

3.  A  subsequent  grantee  with  no- 
tice cannot  set  aside  a  prior  deed  al- 
leged to  have  been  secured  from  the 
common  grantor,  by  fraud,  when  he 
was  intoxicated. 

Incompetent  person  —  deed  —  valid- 
ity. 

4.  A  deed  of  an  insane  person,  who 
has  not  previously  been  adjudged  to 
be  such  and  placed  under  guardian- 
ship, is  merely  voidable  and  can  sub- 
sequently be  ratified  by  the  grantor 
when  mentally  normal. 

[See  8  R.  C.  L.  947.] 

—  effect  of  conveyance. 

5.  A  conveyance  by  a  person  when 
intoxicated  carries  the  fee,  which  may 
pass  beyond  attack,  by  reconveyance 


to  a  bona  fide  purchaser  for  value  be- 
fore institution  of  proceedings  to  set 
it  aside. 

Deed  —  quitclaim  —  effect. 

6.  A  quitclaim  deed  by  one  from 
whom  a  warranty  deed  to  the  property 
had  been  secured  by  another,  through 
fraud,  is  without  effect. 

[See  8  R.  C.  L.  1024-1026.] 

—  right  of  action. 

7.  The  personal  right  of  one  from 
whom  a  deed  has  been  secured  by 
fraud,  to  sue  for  the  cancelation  of  the 
deed,  cannot  be  assigned  by  quitclaim 
deed. 

Equity  —  full  relief  —  who  given. 

8.  The  power  of  equity  to  grant 
complete  relief  when  jurisdiction  is 
once  taken  cannot  be  extended  to  per- 
sons not  parties  to  the  suit  and  whose 
rights  a  party  to  the  suit  cannot  take 
by  assignment. 

[See  10  R.  C.  L.  556.] 
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Appeal  by  complainant  from  a  decree  of  the  Circuit  Court  for  Baraga 
County  (O'Brien,  J.)  in  Chancery,  dismissing  a  complaint  filed  to  quiet 
title  to  certain  land.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Joseph  J.  O'Connor  and  A. 
W.  MacLeod  for  appellant. 
Mr.  A.  F.  Dixon  for  appellee. 

Steere,  J.,  delivered  the  opinion  of 
the  court: 

Complainant  filed  this  bill  to  re- 
move a  cloud  from  its  title  to  160 
acres  of  land  in  Baraga  county,  al- 
leged to  be  caused  by  a  subsequent 
quitclaim  deed  from  its  grantor  to 
defendant  Fisher,  but  recorded  prior 
to  its  own  deed. 

Defendant,  answering,  traversed 
and  denied  the  various  allegations 
of  complainant's  bill,  and  alleged  by 
way  of  cross  bill  that  the  deed  to 
said  land  under  which  complainant 
claims  title  was  procured  for  an  in- 
adequate consideration,  through 
false  and  fraudulent  representa- 
tions, from  Eliza  Abts,  their  com- 
mon grantor,  while  she  was  intoxi- 
cated, beyond  control  of  her  mental 
faculties,  her  understanding  being 
clouded  and  reason  dethroned,  for 
which  reasons  said  deed  upon  which 
complainant  bases  its  claim  of  title 
is  void,  a  cloud  upon  defendant's 
title,  and  a  fraud  upon  his  rights ;  he 
therefore  prays  that  said  warranty 
deed  from  said  Eliza  Abts  to  com- 
plainant, as  described  in  its  bill,  be 
set  aside,  offering  to  pay  all  moneys 
expended  by  complainant  in  and 
about  said  premises;  also  praying 
that  complainant  be  required  to 
make  answer  to  all  matters  charged 
by  defendant  in  that  particular. 

Complainant  duly  answered  de- 
fendant's answer  "taken  as  a  cross 
bill,"  denying  its  allegations  and, 
amongst  other  things,  saving  and 
reserving  all  benefit  of  exception 
"which  can  be  taken  to  the  many 
errors  and  uncertainties  and  other 
imperfections  in  said  answer  taken 
as  a  cross  bill  contained." 

It  was  shown  upon  the  hearing 
without  dispute  that  Eliza  Abts,  who 
then  had  a  good  title  in  fee,  subject 
to  delinquent  taxes  for  some  years, 
to  the  land  in  question,  conveyed  it 
to  complainant  by  warranty  deed 


dated  February  16,  1904,  which 
deed,  however,  was  not  recorded  un- 
til January  24,  1908,  and  that  she 
subsequently,  on  August  1,  1907, 
quitclaimed  the  same  land  to  defend- 
ant, who  recorded  his  deed  August 
5,  1907. 

Complainant's  deed  was  procured 
from  Mrs.  Abts  by  its  representa- 
tive, named  Paquette,  who  paid  her 
$100  therefor.  He  first  interviewed 
her  upon  the  subject  at  a  hotel  where 
she  was  working  in  Nestoria,  and 
upon  the  following  day  went  with 
her  to,  or  met  her  at,  Sidnau,  in  an 
adjoining  county,  where  she  went 
to  the  office  of  a  notary  public,  and 
there  executed  and  acknowledged 
her  deed  to  complainant  in  the 
presence  of  two  subscribing  wit- 
nesses. 

The  issues  of  fact  to  which  the 
testimony  taken  in  the  case  related 
were  the  value  of  the  land,  Pa- 
quette's  representations  as  to  the 
amount  of  delinquent  taxes  upon 
said  land,  and  other  inducements  to 
secure  Mrs.  Afcts's  consent  to  sell, 
and  the  extent,  if  any,  she  was  under 
the  influence  of  liquor  during  the 
negotiations  and  at  the  time  she  exe- 
cuted the  deed.  The  testimony  of 
the  respective  sides  upon  these  is- 
sues was  in  sharp  conflict,  and,  upon 
the  printed  record,  could  scarcely  be 
said  to  settle  them  either  way  be- 
yond possible  misgiving,  although 
with  the  witnesses  before  the  court 
the  case  may  have  assumed  a  dif- 
ferent aspect. 

But  the  preliminary  and  more 
serious  question  raised  and  urged  in 
behalf  of  complainant  is  whether  de- 
fendant can  avail  himself  of  an  al- 
leged fraud  practised  by  complain- 
ant's agent  upon  Mrs.  Abts.  He 
makes  no  claim  of  any  fraud  prac- 
tised upon  himself,  or  that  he  was 
an  innocent  purchaser.  He  testi- 
fied that  Mrs.  Abts  was  a  distant 
relative  of  his  wife,  and  had,  while 
living  with  them,  told  him  "how  this 
land  was  taken  from  her."       That 
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he  was  a  traveling  man  and  consult- 
ed with  several  lawyers  about  it; 
iiiat  Mrs.  Abts  gave  him  a  deed  so 
he  could  litigate  the  matter,  and  in 
consideration  of  the  deed  he  agreed 
to  give  her  a  home  and  provide  for 
her.  HjB  is  here  complaining*  of  a 
fraud  practised  upon  Mrs.  Abts  at 
a  time  when  he  had  no  interest  in 
this  land,  and  of  which  he  says  he 
was  fully  advised  before  he  received 
his  quitclaim  deed  to  it. 

The  general  rule  is  well  estab- 
lished, and  has  been  often  recog- 

A.«i»n«e«*-  ?ized  by  this  court 
action  for  m      Varying      lan- 

''•'■*•  .    guage,  that  a  right 

of  action  for  fraud  is  personal  and 
not  assignable,  in  part,  as  follows: 

"As  assignee  of  the  contract, 
Calkins  cannot  insist  upon  the 
fraud.*'  Carroll  v.  Potter,  Walk. 
Ch.  (Mich.)  355. 

"A  court  of  equity  will  not  counte- 
nance the  assignment  of  a  cause  of 
action  for  a  tort,  or  to  set  aside 
a  conveyance,  or  other  *act,  as  fraud- 
ulent.*' Morris  v.  Morris,  5  Mich. 
171. 

'The  right  to  sue  in  equity  to 
have  a  conveyance  set  aside  for 
fraud  is  not  assignable"  (from  syl- 
labus). Brush  V.  Sweet,  38  Mich. 
574. 

'The  present  complainant — ac- 
cording to  his  own  proofs — ^has 
merely  purchased  claims  for  the 
purpose  of  this  litigation,  or  of  some 
litigation.  He  was  never  defraud- 
ed. ...  A  right  to  complain  of 
fraud  is  not  assignable,  and  the 
claims  in  controversy  have  nothing 
involved  which  could  keep  them 
alive  at  all  unless  fraud  would  do  so. 
Being  nothing  more  than  an  assign- 
ment of"  a  cause  of  "action  for 
fraud  it  is  well  settled  that  it  will 
not  be  enforced."  Dickinson  v. 
Seaver,  44  Mich.  624,  7  N.  W.  182. 

"It  has  been  held  repeatedly  in 
this  state  that  equity  will  not  en- 
force the  demands  of  an  assignee  of 
a  right  to  sue  for  fraud,  when  the 
cause  of  action  is  confined  to  that." 
Dayton  v.  Fargo,  45  Mich.  153,  7  N. 
W.  758. 


"It  is  very  well  settled  that  an 
action  for  fraud  is  not  assignable, 
and  that  fraud  is  only  to  be  com- 
plained of  by  the  party  injured." 
Lewis  V.  Rice,  61  Mich.  97,  27  N. 
W.  867. 

"It  is  also  the  settled  rule  in  this 
state  that  actions  for  fraud  and  de- 
ceit are  not  assignable."  Stebbins 
V.  Dean^  82  Mich.  385,  46  N.  W.  778. 

"If  Boughton  committed  a  fraud 
in  selling  the  lands  to  Wilson,  Lu- 
ther, &  Wilson,  an  action  for  that 
fraud  is  not  assignable.  ...  It 
is  therefore  unnecessary  to  state  or 
discuss  what  -then  took  place  be- 
tween them."  Chase  v.  Boughton, 
93  Mich.  285,  54  N.  W.  44. 

"It  is  well  settled  that  the  right 
to  complain  of  a  fraud  is  not  assign- 
able." Smith  V.  Thompson,  94 
Mich.  381,  54  N.  W.  168. 

"If  the  defendants  fraudulently 
misrepresented  the  facts  to  Tillot- 
son,  he  (Tillotson)  might  have  pro- 
ceeded against  them  for  their  fraud ; 
but  his  right  of  action  is  not  assign- 
able, and  did  not  pass  to  complain- 
ant by  virtue  of  the  deed  from  Til- 
lotson to  him."  Fuller  v.  Bilz,  161 
Mich.  589, 126  N.  W.  712. 

On  defendant's  theory  of  the 
facts,  Mrs.  Abts's  deed  to  complain- 
ant was  but  voidable,  not  void,  and 
voidable  only  at  the  ^^ 
instance  of  the  se^^red  by- 
party  defrauded  or  JlSJe.**  "** 
under  some  disabil- 
ity at  the  time  of  its  execution,  as  in 
case  of  a  minor  or  person  otherwise 
temporarily  incompetent.  This 
deed  was  witnessed,  acknowledged, 
and  on  its  face  executed  in  compli- 
ance with  all  requirements  of  law. 
It  was  prima  facie  valid.  Whether 
it  appear  that  she  executed  the  in- 
strument, fully  understanding  the 
nature  of  her  act,  but  induced  to  do 
so  by  the  fraudulent  misrepresenta- 
tion of  Paquette,  or  that  by  reason 
of  intoxication  her  mental  faculties 
were  so  clouded  that  she  did  not 
fully  realize  the  nature  of  her  act, 
and  was  in  effect  insane,  one  or 
both,  the  deed  was  but  voidable.  It 
is  undisputed  that  when  sober  she 
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was  sane,  and  that  she  subsequently 
fully  understood  what  she  had  done. 
A  deed  of  one  insane,  if  not  previ- 
ously adjudicated  to  be  such  or 
placed  under  guardianship,  is  mere- 
ly voidable  and  can  subsequently  be 
ratified  by  the  grantor  when  men- 

lucompetent  ^^^^V  normal,  as  in 
pemon— deed—       case    01    a    mmor 

upon  coming  of  age. 
Moran  v.  Moran,  106  Mich.  8,  58 
Am.  St.  Rep.  462,  63  N.  W.  989; 
Wolcott  V.  Connecticut  General  L. 
Ins.  Co.  137  .Mich.  309,  100  N.  W. 
569 ;  De  Vries  v.  Crof oot,  148  Mich. 
183,  111  N.  W.  775;  AUis  v.  Billings, 
6  Met.  415,  39  Am.  Dec.  744. 

Mrs.  Abts,  being  the  owner  in  fee 
of  this  land,  conveyed  it  by  a  regular 
warranty  deed,  prima  facie  valid, 
and  received  from  the  grantee  a  con- 
sideration therefor  which  she  re- 
tained. Conceding  this  deed  to  be 
voidable,  it  nevertheless  carried  the 
fee  to  the  grantee,  and  remained  in 
force  as  a  valid  instrument  of  de- 
feasance until  such  time,  if  ever,  as 
it  would  be  set  aside  in  an  appro- 
priate judicial  proceeding,  at  the 
option  and  instance  of  the  party  en- 
titled to  institute  such  proceeding. 
In  the  meantime,  the  original  grant- 
or held  no  title  to  the  property,  and 
the  grantee  in  whom  the  fee  rested 

might  convey  it  to 

;:?";e"J«nce.  »    bona    fide    pur- 

chaser, who  would 
take  a  title  to  the  estate  which 
could  not  be  attacked. 

At  the  time  Mrs.  Abts  gave  a  quit- 
claim deed  of  the  land  in  question  to 
defendant,  she  had  already  parted 
with  all  legal  title  to  it.  All  that 
remained  to  her,  under  any  theory, 
was  the  personal  right  to  sue  in 
equity  to  have  her  conveyance  set 
aside  for  fraud.     Her  deed  to  him 

not  only  conveyed 
?.;Viriffi;t.  nothing,  but  con- 
tained no  warranty 
which  might  eventually  carry  the 
title  to  him  in  case  her  deed  to  com- 
plainant was  later  set  aside,  which 
would  reinstate  the  fee  in  her  as  it 
was  before  the  voidable  deed  was 
given.  Her  quitclaim  does  not  pur- 
port to,  and  cannot,  operate  to  as- 


— riiirht  of  action. 


sign  her  personal  right  to  sue  for  a 
cancelation  of  com- 
plainant's deed  on 
the  ground  of  fraud.  Crocker  v. 
Bellangee,  6  Wis.  646,  70  Am.  Dec. 
489 ;  Graham  v.  JLia  Crosse  &  M.  R. 
Co.  102  U.  S.  148,  26  L.  ed.  106. 

It  was  the  theory  of  the  trial 
court,  and  is  urged  here,  that  equity, 
having  once  acquired  jurisdiction  in 
the  controversy,  can  and  should  re- 
tain it  to  give  full  relief  and  make 
final  disposition  of  all  matters  in- 
volved, and  that  relief  should  be  de- 
nied complainant  under  the  maxim 
that  "he  who  comes  into  equity  must 
come  with  clean  hands."  The  appli- 
cation of  this  maxim  is  limited  to 
the  defendant  in  the  litigation,  and 
there  can  be  no  claim  that  complain- 
ant came  with  hands  soiled  in  a 
fraudulent  transaction  with  him. 
The  act  or  transaction  concerning 
which  complainant  ..j^^,,  ^„  ,^^^^ 
asks    relief    is    the  ^"»  *o  qniet- 

.     1  .  A         J       Ji   i_       clean  handa. 

taking  of  a  deed  by 
defendant  from  Mrs.  Abts,  and  re- 
cording it.  Complainant  had  noth- 
ing to  do  with  that  transaction,  and 
was  not  guilty  of  any  wrongful  con- 
duct in  that  connection.  In  obtain- 
ing this  deed  from  Mrs.  Abts,  who 
was  then  sole  owner  of  the  property, 
complainant  did  not  perpetrate  any 
fraud  upon  defendant  or  commit 
any  inequity  against  him.  The 
wrong  must  have  been  done  to  de- 
fendant himself,  and  not  to  some 
third  party.     The  power  in  equity 

to    grant    complete  t^^^uy^mn 
relief    when    juris-  relief— who 
diction  is  once  taken  *^*''**"- 
cannot  be  extended  to  persons  not 
parties  to  the  suit,  and  whose  rights 
a  party  to  the  suit  cannot  take  by 
assignment. 

Defendant's  entire  defense  is  nec- 
essarily an  affirmative  attack  upon 
complainant's  title,  under  the  allega- 
tions in  his  cross  bill,  of  a  fraud 
practised  upon  Mrs.  Abts,  not  him- 
self, which  manifestly  he  could  only 
assert  as  an  assignee,  and  upon 
which,  not  being  assignable,  he 
could  not  be  heard.  As  he  was  not 
entitled  to  file  his  cross  bill  on  the 
ground  of  a  fraud  practised  upon 


her,  the  court  not  only  had  no  juris- 
diction to  grant  him  affirmative  re- 
lief on  his  cross  bill,  but  all  defense 
fell  with  it,  for  no  other  grounds  of 
defense  are  shown. 

It  follows  that  in  this  case,  as  be- 
tween these  litigants,  complainant  is 
entitled  to  the  relief  asked,  for  the 
reason  that  defendant  acquired  no 
title  to  the  land  by  his  conveyance, 
and  whatever  right  Mrs.  Abts  had 
to  the  cancelation  of  her  deed  to 
complainant  on  the  ground  of  fraud 
and  undue  advantage  was  a  person- 
al right,  which  she  could  not  assign. 

The  record  discloses  that  ih  con- 
nection with  an  order  made  by  the 
trial  court  granting  a  "new  trial," 
or  further  opportunity  to  take  testi- 
mony upon  a  certain  matter  before 
final  disposition  of  the  case,  it  was 
stipulated  that  the  Statute  of  Limi- 
tations would  not  be  pleaded  in  any 
suit  which  might  be  commenced  by 
Mrs.  Abts  to  recover  title  to  this 
land.  Nothing  in  this  opinion  is  in- 
tended or  to  be  construed  as  pre- 
judging, abridging,  or  to  the  preju- 
dice of  her  rights  in  that  respect. 


COCHRAN  TIMBER  CO.  v.  FISHER. 

(190  Mich.   klS,  lo7  S\  \\\  28i.) 


13 


The  decree  of  the  trial  court  is 
reversed,  with  costs,  and  a.  decree 
will  be  entered  in  this  court  in  favor 
of  complainant,  as  herein  indicated. 

Stone,  Ch.  J.,  Kuhn,  Ostrander, 
Bird,   Moore,   Brooke,  and   Person, 

JJ.,  concur. 

KOTE. 

In  the  reported  case  (Cochran  Tim- 
ber Co.  V.  Fisher,  ante,  9)  it  is 
held  that  the  holder  of  a  conveyance, 
taken  with  notice  of  a  prior  convey- 
ance to  a  third  person,  cannot  defeat 
the  rights  of  the  third  person  by  show- 
ing that  the  latter  procured  his  con- 
veyance by  fraud  on  the  common 
grantor.  The  maxim  of  equity,  "He 
who  comes  into  equity  must  come  with 
clean  hands,''  is  available,  the  court 
holds,  only  to  a  person  who  has  been 
injured  by  the  inequitable  conduct  of 
the  complainant.  The  cases  discuss- 
ing and  applying  the  maxim  in  ques- 
tion are  collated  in  the  note  following 
Langley  v.  Devlin,  post,  44. 


C.  A.  CROSS,  •Appt., 

V. 

FARMERS  ELEVATOR  COMPANY  of  Dawson,  North  Dakota,  et  al., 

Respts. 

North  Dakota  Supreme  Court -^  June  7,  191S. 

(81  N.  D.  116,  153  N.  W.  279.) 

Corporation  —  violation  of  subBcription  contract  —  redress  —  clean  hands. 

1.  He  who  comes  into  a  court  of  equity  must  come  with  clean  hands, 
and  a  promoter  of  a  corporation  who  has  prepared  and  caused  to  be  cir- 
culated a  stock  subscription  form  or  contract  by  which  some,  at  least,  of 
the  subscribers  to  the  capital  stock  of  a  corporation,  are  made  to  agree 
not  to  purchase  more  than  ten  shares  of  such  stock,  and  who  in  violation 
of  such  form  or  agreement  has  himself,  before  the  capital  stock  of  said 
corporation  has  been  subscribed  in  full,  obtained  control  of  said  corpora- 
tion by  obtaining  an  issue  of  stock  to  ''dummies,"  and  which  stock  he  has 
afterwards  had  assigned  to  him,  cannot  come  into  a  court  of  equity  and 
complain  because  the  directors  of  such  corporation  have  taken  such  con- 
trol from  him  by  the  sale  of  the  balance  of  the  capital  stock  of  said  cor- 

Headnotes  by  Bruce,  J. 
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poration,  even  though  such  sale  was  for  the  principal  purpose  of  depriv- 
ing him  of  such  control. 

[See  note  on  this  question  beginning  on  page  44.] 

—  agreement  as  to  holdings  of  stock. 

3.  The  subscribers  to  the  stock  of  a 
corporation  may  enter  into  an  agree- 
ment under  the  terms  of  which  neither 
themselves  nor  subsequent  subscrib* 
ers  to  the  stock  will  be  entitled  to  and 
receive  more  than  the  stipulated  num- 
ber of  shares,  and  this  agreement  will 
be  binding  on  the  parties  to  it,  though 
not  on, the  corporation. 


—   excessive   capitalization   —   com- 
plaint. 

2.  The  policy  of  the  Incorporation 
Laws  of  the  state  of  North  Dakota  is 
that  the  capita]  stock  of  a  corporation 
shall  be  fully  subscribed  as  soon  as 
possible,  and  when  such  capital  stock 
is  sold  at  par,  a  stockholder  has  no 
ground  for  complaint,  even  though  the 
additional  money  may  not  be  absolute- 
ly necessary  to  the  existence  of  the 
corporation. 

[See  7  R.  C.  L.  202-205.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Kidder 
County  (Nuessle,  J.)  in  favor  of  defendants  in  an  action  brought  to  have 
certain  shares  of  the  capital  stock  of  defendant  corporation  canceled  and 
set  aside,  and  to  enjoin  the  directors  from  selling  any  more  stock,  fixing 
salaries  of  officers,  and  declaring  dividends.  Affirmed. 
Statement  by  Bruce,  J. :  organized  in  August,  1909,  and  ex- 

This  is  an  action  which  is  brought     isting  under  and  by  virtue  of  the 


by  the  plaintiff,  C.  A.  Cross,  for 
the  purpose  of  obtaining  the  control 
of  the  defendant  elevator  company 
by  having  canceled  and  set  aside 
seventy  shares  of  stock  which  were 
issued  after  he  had  obtained 
the  control  of  such  corporation  by 
the  purchase  of  a  majority  of  its 
stock  before  such  later  issue,  and  to 
restrain  the  board  of  directors  and 
the  board  of  directors  elect  from 
selling  any  more  stock,  fixing  the 
salaries  of  the  officers  and  employees 
of  the  corporation,  and  declaring 
any  dividends.  The  complaint  also 
asks  for  an  accounting  from  said 
directors. 

The  trial  court  dismissed  the  ac- 
tion on  the  ground  that  the  plain- 
tiflf,  C.  A.  Cross,  did  not  come  into 
court  with  clean  hands,  and  was  not 
entitled  to  any  relief,  but  should  be 
left  in  the  position  in  which  the 
court  found  him.  The  plaintiff  has 
appealed,  and  a  trial  de  novo  is  de- 
manded. 

The  findings  of  fact  by  the  trial 
court,  which,  with  a  few  modifica- 
tions which  will  appear  later  in  this 
opinion,  we  concur  in  on  this  trial 
de  novo,  were  as  follows :  "That  the 
Farmers  Elevator  Company  of  Daw- 
son, North  Dakota,  is  a  corporation 


laws  of  the  state  of  North  Dakota, 
with  its  principal  place  of  business 
at  Dawson, .  Kidder  county,  North 
Dakota;  that  the  purpose  and  object 
of  said  corporation  was  to  build  an 
elevator,  buy  and  sell  grain  and 
feed,  and  to  build  and  operate  a 
feed  mill,  and  afford  a  better 
market  to  the  farmers  residing 
in  the  vicinity  of  Dawson  for  the 
grain  raised  by  them ;  that,  pursuant 
to  such  purpose,  and  to  enlist  the 
interest  and  secure  the  co-operation 
of  a  large  number  of  the  residents 
of  that  community,  the  subscribers 
of  stock  of  said  company,  at  the 
time  of  their  subscription  thereto, 
entered  into  and  subscribed  an 
agreement  in  writing  which  is  in 
words  and  figures  following:  'We, 
the  undersigned,  do  hereby  agree  to 
purchase  the  number  of  shares  of 
stock  in  the  Farmers  Elevator  Com- 
pany, Dawson,  North  Dakota,  which 
appears  opposite  our  signatures,  and 
hereby  contract  with  the  said  com- 
pany to  purchase  the  stock  upon  de- 
mand. Said  stock  to  be  paid  for  at 
the  rate  of  fifty  ($50)  dollars  a 
share.  It  is  further  agreed  that  no 
stockholder  be  allowed  to  own  or 
vote  more  than  ten  shares  of  stock 
in  his  own  name,  and  that  no  stock 
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shall  be  negotiable  or  sold  to  any  no  more  could   be  sold   until   the 

party  without  first  being  offered  to  spring  of  1913,  at  which  time  seven- 

the  said  elevator  conipany  at  its  face  ty  (70)  shares  of  the  unissued  capi- 

value,  and  that  no  person,  firm,  or  tal  stock  of  said  corporation  were 

corporation  shall  be  qualified  to  pur-  sold  at  par  and  regularly  issued  to 

chase  or  hold  stock  in  said  elevator  qualified  purchasers,  to  wit : 

conipany  unless  they  are  bona  fide  sam  Swanson   2  shares 

residents  of  Kidder  county.  North  g.  M.  Magee  2  shares 

Dakota.'     Which    agreement    was  Frank  Eberi  2  shares 

signed  by  all  the  stockholders  buy-  y^^^^5?^x??^^^  i  ^^^^""^ 

ing  stock  during  the  first  year  of  ^^£^  -  —  '--    |  fhl^es 

the  corporate  existence  of  such  cor-  s.  E.  Kepler 5  shares 

poration,  except  said  C.  A.-  Cross,  Mrs.  S.  E.  Kepler 5  shares 

who  subscribed  for  one  share ;  that  S*  ^  9j™P  J9  shares 

thereafter,  when  the  organization  of  Si  S'  St'nd  :::::::  !  i ! !  iS  ^K^ 

said  corporation  was  complete,  said  r.  e.  Young lo  shares 

agreement   was   incorporated    and  John  F.  Kepler  lo  shares 

ff^^*SXr%nH  *Jlr  ^i'  i?«         "That  forty  (40)  of  such  shares 
said  company,  and  ever  since  its  ,^  bpforp  Junfi  7   191S  an- 

adoption  has  been  and  now  is  in  full  S  meeting  StheTockhS^ 
force  and  effect  as  such.  (2)  That  SclTdlr^toM  were  elS^^ 
the  plaintiff,  C.  A.  Cross,  was  the  ^^^^^  ^^  ^^^^  ^^^^^^  ^e^^  sold'after 
principal  promoter  of  said  coipora-  g^^jj  meeting;  that  each  of  the  pur- 
tion  and  was  its  secretary  and  one  ^.j,^ggj.g  ^^  ^^^  g^j^^j^  j^  to  the  eor- 
of  Its  directors  for  the  first  two  poration  par  value  therefor,  and 
yeaw  of  its  existence,  and  received  ^^  ^^^  ^^  ^^^  ^t  ^1,  tj^^g  ^^^ 
one  hundred  ($100)  dollars  m  cash  the  purchase  of  said  stock  have 
and  two  shares  of  the  capital  stock  ^een,  bona  fide  stockholders  of  said 
of  said  company  for  his  services  as  corporation,  and  owners  of  such 
such  promoter ;  that  said  C.  A.  Cross  ^^^^^  ^nd  entitled  to  all  the  rights 
drew  and  circulated  the  agreement  ^jjd  benefits  of  stockholders  in  cor- 
set out  m  finding  No.  1  herein,  and  porations  of  the  state  of  North  Da- 
induced  stockholders  to  sign  said  kota ;  that  said  stock  was  issued  and 
agreement  and  take  stock  m  such  goj^  according  to  the  statutes  of  the 
corporation  upon  the  strength  of  gtate  of  North  Dakota.  (4)  That 
said  agreement  and  his  representa-  at  all  times  since  its  organization 
tions  that  such  agreement  was  valid  gaid  corporation,  in  order  to  carry 
and  binding.  (8)  That  the  capital  (,„  jtg  business,  has  had  to  borrow 
stock  of  said  corporation  was  and  is  greater  or  less  sums  of  money,  and 
ten  thousand  ($10,000)  dollars,  di-  to  pay  interest  thereon ;  that  at  times 
vided  into  two  hundred  (200)  jt  has  been  necessary  to  have  at 
shares  of  the  par  value  of  fifty  ($50)  jts  command  large  sums  of  money, 
dollars  each ;  that  ever  since  the  in-  and  that  the  additional  capital  so 
corporation  of  said  company  its  di-  secured  by  said  sale  of  stock  could 
rectors  endeavored  to  sell  all  the  be  used  to  great  advantage  by  the  * 
stock  at  par,  and  the  unissued  stock  corporation,  though  not  absolutely 
of  said  corporation  has  at  all  times  necessary  in  order  to  carry  out  the 
since  its  incorporation  been  for  sale  purposes  of  its  organization  and  con- 
at  par  to  qualified  purchasers ;  that  duct  the  business  as  specified  in  its 
during  the  first  year  of  its  corpo-  articles  of  incorporation.  (5)  That 
rate  existence  one  hundred  and  six  after  its  incorporation  in  the  year 
(106)  shares  of  the  capital  stock  1909,  the  corporation  built  a  grain 
were  sol^  and  issued;  that  there-  elevator  on  the  Northern  Pa- 
after,  in  July,  1911,  Edgar  Bon  and  cific  right  of  way  at  Dawson,  North 
E,  L.  Bunker  were  appointed  a  com-  Dakota,  at  an  expense  of  fifty  seven 
mittee  by  the  directors  to  dispose  of  hundred  twenty-five  ($5,725)  dol- 
the  balance  of  the  capital  stock,  but  lars ;  that  at  the  time  said  elevator 
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was  completed  the  company  did  not 
have  enough  money  to  pay  for  same, 
and  was  in  debt,  and  was  dependent 
upon  borrowed  capital  to  conduct  its 
business ;  that  thereafter  plans  and 
specifications  were  prepared  for 
building  a  feed  mill,  and  estimates 
therefor  received,  but  on  account  of 
lack  of  money  such  feed  mill  has  not 
been  built;  that  the  money  arising 
from  the  sale  of  stock  sold  and  is-, 
sued  in  1913  is  the  property  of  the 
corporation,  and  is  for  the  joint  ben- 
efit of  all  of  the  stockholders  of  such 
corporation.  (6)  That  said  elevator 
building  was  erected  in  the  fall  of 
1909,  and  opened  for  business  on  or 
about  October  1st  of  that  year,  and 
has  ever  since  been  and  now  is  used 
and  employed  by  said  corporation  in 
its  business  of  buying  and  selling 
grain.  That  said  company  has,  ever 
since  the  opening  of  said  elevator, 
conducted  an  ordinary  elevator  busi- 
ness for  profit,  by  purchasing  and 
selling  grain  in  the  open  market, 
and  has  transacted  a  large  volume 
of  business,  and  such  business  has 
been  profitable  to  said  corporation 
and  the  stockholders  thereof,  it  hav- 
ing been  shown  to  the  court  that 
for  the  first  year's  business,  embrac- 
ing the  period  from  the  opening  of 
said  elevator  in  the  fall  of  1909  to 
June  30,  1910,  adopted  by  said  com- 
pany as  the  end  of  its  first  fiscal 
year,  a  dividend  of  22  per  cent  was 
earned,  and  such  dividend  was  the 
net  profit  from  the  conduct  of  said 
business  for  such  period,  after  pay- 
ing all  expenses,  charges,  and  obli- 
gations in  and  about  the  conduct  of 
said  business.  And  it  further  ap- 
pearing to  the  court  that  during  the 
•  next  fiscal  year,  ending  on  June  30th, 
1911,  which  was  a  period  of  poor 
crops  and  small  business  in  that  lo- 
cality, the  said  defendant  corpora- 
tion paid  all  its  obligations,  charges, 
and  expenses  in  full,  and,  after  sum- 
ming up  its  business  for  said  period, 
had  a  small  deficit,  to  wit,  about 
$27;  and  it  having  been  further 
shown  that  for  the  next  fiscal  year, 
ending  June  30th,  1912,  the  said  cor- 
poration earned  and  paid  to  its 
stockholders  a  net  dividend  on  the 


total  capital  stock  invested,  of  10 
per  cent,  after  paying  all  its  debts, 
charges,  and  expenses  of  conducting 
said  business ;  and  it  further  appear- 
ing to  the  court  that  for  the  next 
fiscal  year,  ending  June  30,  1913,  a 
large  net  profit  was  earned  by  said 
corporation  after  deducting  all  ex- 
penses, charges,  debts,  and  obliga- 
tions of  said  business,  together  with 
a  sum  equal  to  15  per  cent  of  the 
cost  of  the  elevator,  as  deterioration 
of  the  said  elevator  building;  and 
that  there  is  now  a  large  surplus 
available  for  dividends  to  be  paid 
stockholders,  amounting  to  approxi- 
mately $2,900.  (7)  That  the  plain- 
tiff,.  C.  A.  Cross,  knew  that  unis- 
sued stock  was  for  sale  at  par  at  all 
times,  and  has  not  at  any  time  ex- 
pressed his  intention  or  desire  to 
purchase  any  of  the  unissued  stock 
of  such  corporation,  or  demanded  or 
offered  to  pay  for  any  part  thereof ; 
that  the  said  Cross  had  due  oppor- 
tunity to  purchase  such  unissued 
stock,  but  refused  so  to  do.  (8) 
That  at  the  stockholders'  meeting  of 
said  corporation,  held  in  July,  1912, 
a  resolution  was  introduced,  passed, 
and  adopted  to  the  effect  that  four 
of  the  seven  directors  elected  at  that 
meeting  should  hold  office  and  serve 
for  a  term  of  two  years,  and  three 
for  a  term  of  one  year,  and  that  the 
board  of  directors  should  designate 
which  members  should  serve  for  two 
years  and  which  members  for  one 
year;  that  the  board  of  directors 
thereafter  at  their  meeting  held  on 
January  30, 1913,  designated  George 
Magee,  William  Hoeft,  Frank  Eberl, 
and  Sam  Swanson  as  directors  to 
hold  office  for  a  term  of  two  years, 
and  John  C.  Taylor,  Henry  Al- 
breacht,  and  R.  A.  Haase  as  direct- 
ors to  hold  office  for  a  term  of  one 
year;  but  through  the  neglect  and 
oversight  of  the  secretary  of  such 
meeting  no  record  was  made  of  such 
resolution.  That  a  meeting  of  the 
stockholders  was  held  June  7,  1913, 
which  was  the  regular  annual  meet- 
ing of  the  stockholders  of  such  cor- 
poration, lawfully  and  properly 
called ;  that  C.  A.  Cross  participated 
in  such  meeting,  and  was  afforded 
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an  opportunity  to  vote  on  each  and 
every  ballot  held,  and  voted  upon 
some  of  such  ballots;  that  at  such 
annual  meeting  of  the  stockholders 
the  following  resolution  was  unani- 
mously adopted:  'No.  7.  Whereas, 
to  the  best  knowledge  and  belief  of 
the  majority  of  the  stockholders  of 
this  company,  a  certain  resolution 
was  adopted  at  the  regular  annual 
meeting  of  the  stockholders  on  July 
3,  1912,  which  provided  for  four  of 
the  seven  directors  to  be  elected  for 
a  term  of  two  years,  and  three  for 
a  term  of  one  year,  and  provided 
that  the  board  of  directors  should 
designate  which  members  should 
serve  for  two  years,  and  which  mem- 
bers for  one  year ;  and  whereas  the 
secretary  then  acting  failed  to  enter 
such  action  of  the  stockholders  in 
the  minutes  of  the  meeting;  and 
whereas  the  directors  all  at  this 
meeting  on  July  6th,  1912,  carried 
out  a  portion  of  said  instruction  by 
providing  that  four  of  the  directors 
were  elected  for  two  years  and  three 
for  one  year,  and  did  at  their  meet- 
ing on  January  30th,  1913,  carry  out 
the  full  instruction  of  the  stockhold- 
ers at  their  meeting  on  July  3, 1912, 
by  the  passage  of  a  former  by-law 
providing  that  four  of  the  .seven  di- 
rectors should  hold  office  for  a  term 
of  two  years,  and  three  for  a  term 
of  one  year,  and  designating  George 
Magee,  William  Hoeft,  Frank  Eberl, 
and  Sam  Swanson  as  directors  to 
hold  for  a  term  of  two  years,  and 
John  C.  Taylor,  Henry  Albreacht, 
and  R.  A.  Haase  directors  to  hold  for 
a  term  of  one  year.  Now,  there- 
fore, be  it  resolved  by  the  stockhold- 
ers oif  this  company  that  the  said 
action  of  said  stockholders,  as  di- 
rected at  their  respective  meetings 
on  July  3  and  July  6,  1912,  and  of 
the  said  directors  on  January  30, 
1913,  as  hereinbefore  set  forth,  be 
and  the  same  hereby  is  in  all  re- 
spects approved,  ratified,  and  con- 
firmed, and  is  hereby  adopted  as  the 
action  of  this  assembly/  That  at 
such  stockholders'  meeting  the 
president  announced  that  three  di- 
rectors were  to  be  elected,  and  E.  L. 
Bunker,  S.  E.  Kepler,  and  E.  J.  Ray- 

4  A.L.R.— 2. 


mond  received  a  majority  of  the 
votes  cast,  and  were  declared  elected 
as  directors  for  the  year  beginning 
July  7,  1913.  (9)  That  the  plain- 
tiff, C.  A.  Cross,  in  order  to  secure 
control  of  this  .corporation,  during 
the  winter  and  spring  of  1912  and 
1913,  with  full  knowledge  of  the 
agreement  among  the  stockholders 
and  by-law  of  said  corporation  set 
out  in  finding  No.  1  herein,  and  with 
the  intent  and  purpose  to  avoid  the 
force  and  effect  of  such  agreement 
and  by-law,  bought  and  owns  fifty- 
three  (53)  shares  of  the  capital 
stock  of  said  corporation,  being  a 
majority  of  the  stock  then  issued, 
and  placed  theih  in  the  names  of  his 
children  and  friends.  (10)  That  the 
purchasers  of  said  seventy  shares  of 
stock  sold  in  the  year  1913,  as  found 
and  set  out  in  finding  No.  3  hereof, 
purchased  the  same  in  order  that 
they,  and  those  of  the  stockholders 
of  said  corporation  who  were 
friendly  to  them,  might  retain  con- 
trol of  the  corporation,  and  in  order 
to  prevent  the  plaintiff  Cross  from 
securing  control  thereof,  and  that 
the  said  corporation  and  the  officers 
and  directors  thereof  knew  the  mo- 
tive and  reason  for  such  purchase  by 
said  purchasers  at  the  time  of  the 
sale  and  issuance  of  said  stock  to 
them." 

Messrs.  W.  P.  Costello  and  Miller  & 
Zuger  for  appellant. 

Messrs.  R.  L.  Phelps  and  Newton, 
Dullam,  &  Young,  for  respondents : 

Plaintiff  does  not  come  into  equity 
with  clean  hands. 

New  England  Trust  Co.  v.  Abbott, 
162  Mass.  148,  27  L.R.A.  271,  38  N.  E. 
432;  Adley  v.  Whitstable  Co.  17  Ves. 
Jr.  322,  34  Eng.  Reprint,  124,  11  Re- 
vised Rep.  87;  Seattle  Trust  Co.  v. 
Pitner,  18.  Wash.  401,  51  Pac.  1048; 
Cratty  v.  Peoria  Law  Library  Asso. 
219  111.  523,  76  N.  E.  707;  Thomp.  Corp. 
§  980;  John  C.  Grafflin  Co.  v.  Woodside, 
87  Md.  146,  39  Atl.  413 ;  Vogel  v.  Pekoe, 
157  III.  339,  30  L.R.A.  491,  42  N.  E. 
386 ;  Griffin  v.  Bristle,  39  Minn.  456,  40 
N.  W.  523;  McDermott  v.  Mahoney, 
139  Iowa,  292,  115  N.  W.  32,  116  N.  W. 
788;  McFadden  v.  Los  Angeles  Coun- 
ty, 74  Cal.  571,  16  Pac.  397;  Austin 
V.  Searing,  69  Am.  Dec.  665,  and  note, 
16  ^^.  Y.   112;   Michigan  Pipe  Co.  v. 
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Fremont  Ditch,  Pipe  Lane  &  Reservoir 
Co.  49  C.  C.  A.  324,  111  Fed.  287;  Ed- 
ward Thompson  Co.  v.  American  Law 
Book  Co.  62  L.R.A.  607,  59  C.  C.  A.  148, 
122  Fed.  922;  Fetridge  v.  Wells,  4  Abb. 
Pr.  144;  Manhattan  Medicine  Co.  v. 
Wood,  108  U.  S.  218,  27  L.  ed.  706,  2 
Sup.  Ct.  Rep.  436;  Scranton  Electric 
Light  &  Heat  Co.'s  Appeal,  122  Pa. 
154,  1  L.R.A.  285,  9  Am.  St.  Rep.  79,  15 
Atl.  446. 

Bad  faith  on  the  part  of  defendants 
has  not  been  shown. 

State  ex  rel.  Page  v.  Smith,  48  Vt. 
266;  Rural  Homestead  Co.  v.  Wildes, 
54  N.  J.  Eq.  668,  35  Atl.  896. 

The  unissued  stock  was  properly 
sold  to  any  persons  who  were  willing 
to  purchase  the  same.  The  original 
stockholders  had  no  preferential  right 
thereto. 

Curry  v.  Scott,  54  Pa.  270 ;  Reese  v. 
Bank  of  Montgomery  County,  31  Pa. 
78,  72  Am.  Dec.  726;  Ohio  Ins.  Co.  v. 
Nunnemacher,  15  Ind.  294;  Gray  v. 
Portland  Bank,  3  Mass.  364,  3  Am.  Dec. 
156;  Grant,  Corp.  226,  231,  252; 
Hodges  V.  New  England  Screw  Co.  1 
R.  I.  312,  53  Am.  Dec.  624. 

Plaintiff  has  never  offered  to  take, 
nor  demanded  a  pro  rata  share  of  the 
unissued  stock. 

Gray  v.  Portland  Bank,  3  Mass.  364, 
3  Am.  Dec.  156;  Stokes  v.  Continental 
Trust  Co.  186  N.-  Y.  285,  12  L.R.A. 
(N.S.)  969,  78  N.  E.  1090,  9  Ann.  Cas. 
738;  Jones  v.  Morrison,  31  Minn.  140, 
16  N.  W.  854;  Thomp.  Corp.  |  3648; 
Bonnet  v.  First  Nat.  Bank,  24  Tex.  Civ. 
App.  613,  .60  S.  W.  325;  Wilson  v. 
Bank  of  Montgomery  County,  29  Pa. 
537 ;  Crosby  v.  Stratton,  17  Colo.  App. 
212,  68  Pac.  130. 

Plaintiff  has  waived  his  right  to  a 
pro  rata  portion  of  the  stock. 

Gray  v.  Portland  Bank,  supra;  Jones 
V.  Morrison,  31  Minn.  140,  16  N.  W. 
854;  Crosby  v.  Stratton,  supra;  Bon- 
net V.  First  Nat.  Bank,  24  Tex.  Civ. 
App.  613,  60  S.  W.  325;  Hoyt  v.  She- 
nango  Valley  Steel  Co.  207  Pa.  208,  56 
Atl.  422;  Thomp.  Corp.  §§  3645,  3648; 
Stokes  V.  Continental  Trust  Co.  186  N. 
Y.  285,  12  L.R.A.(N.S.)  969,  78  N.  E. 
1090,  9  Ann.  Cas.  738 ;  Curry  v.  Scott, 
54  Pa.  270. 

Plaintiff  is  estopped  to  complain  of 
irregularities  in  the  election  of  of- 
ficers. 

Thomp.  Corp.  §§  921,  935;  People 
ex  rel.  Swan  v.  LK)omis,  8  Wend.  396, 
24  Am.  Dec.  33;  State  ex  rel.  Martin 
V.  Thompson,  27  Mo.  365;  Philips  v. 
Wickham,    1    Paige,    590;    Re    Ai^us 


Printing  Co.  1  N.  D.  434, 12  L.R.A.  787, 
26  Am.  St.  Rep.  639,  48  N.  W.  347; 
State  ex  rel.  Martin  v.  Chute,  34  Minn. 
135,  24  N.  W.  353. 

Bruce,  J.,  deliyered  the  opinion  of 
the  court: 

It  is  difficult  for  us  to  find  in  the 
voluminous  record  which  is  before 
us,  or  in  the  brief  of  counsel,  any 
ground  whatever  on  which  the 
plaintiff  can  seek  equitable  relief. 
He  seeks  the  control  of  the  corpora- 
tion, and  complains  that  stock  has 
been  sold  since  he  obtained  the  ma- 
jority thereof,  and  that  the  purpose 
of  this  sale  was  to  take  the  control 
from  him,  when,  as  a  matter  of 
fact,  the  only  purpose  for  which  he 
acquired  the  stock  which  he  did,  and 
which  he  admits'  was  acquired 
through  ''dummies''  and  in  viola- 
tion of  the  agreement  between  the 
stockholders  that  no  person  should 
acquire  more  than  ten  shares,  was 
in  order  that  he  himself  might  get 
that  control.  The  evidence  is  clear 
that  the  stock  of  the  corporation  has 
at  all  times  been  for  sale,  and  that 
quite  recently,  and  before  the  sale 
of  the  seventy  shares  which  plain- 
tiff now  seeks  to  set  aside,  he  him- 
self had  the  opportunity  of  buying 
fifty  of  these  shares,  and  thus  of 
gaining  a  permanent  control.  His 
proposition,  however,  is  that  if  the 
motive  of  the  directors  of  a  corpora- 
tion in  selling  the  balance  of  the 
unsold  capital  stock,  or  in  taking 
subscriptions  thereto,  is  to  take  the 
control  from  one  who  holds  the  ma- 
jority of  the  shares  before  such  sale, 
such  sale  is  fraudulent  and  may  be 
set  aside,  even  though  such  stock  is 
sold  at  par  and  the  money  therefor 
is  collected.  This  proposition  is  to 
us  a  novel  one,  and  has  no  support 
whatever  in  principle  or  in  the  au- 
thorities. Section  4525,  Compiled 
Laws  of  1913,  provides  that,  "after 
the  secretary  of  state  issues  the  cer- 
tificates of  incorporation  as  provid- 
ed in  §  4512,  the  directors  named  in 
the  articles  of  incorporation  must 
proceed  in  the  manner  specified 
...  in  their  by-laws,  or,  if  none, 
then  in  such  manner  as  they  may  by 
order  adopt,  to  open  books  of  sub- 
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scription  to  the  capital  stock  then 
unsubscribed,  and  to  secure  sub- 
scriptions to  the  full  amount  of  the 
fixed  capital ;  and  to  levy  and  collect 
assessments  thereon  in  the  manner 
provided  by  article  7  [10]  of  this 
chapter." 

The  only  understanding  that  we 
can  derive  from  this  section  is  that 
it  was  the  intention  of  the  legisla- 
ture that  the  stock  of  private  cor- 
porationSy  even  if  not  to  be  looked 
upon  as  a  trust  fund,  so  that  the 
same  might  not  be  depleted  by  divi- 
dends after  once  having  been  collect- 
ed (see  discussion  in  4  Thomp.  Corp. 
2d  ed.  §§  8415  et  seq.;  on  this  ques- 
tion we  are  not  here  required  to 
pass) ,  should  be  fully  subscribed  for 
as  soon  as  possible,  and  this  not 
merely  for  the  protection  of  the  pub- 
lic, who,  when  it  is  dealing  with  a 
$10,000  or  a  $50,000  corporation, 
has  the  right  to  deal  with  one  which 
is  not  on  paper  merely,  but  for  the 
protection  of  the  subscribers  to  the 
stock,  who  have  the  right  to  believe 
that  they  are  subscribing  for  stock 
in  a  corporation  which  will  have 
funds,  or  at  any  rate  have  subscrib- 
ers who  can  be  held  for  the  amount 
which  will  be  suflScient  for  fully  de- 
veloping the  purpose  and  business 
of  the  institution. 

"The  stockholders,"  too,  says  the 
supreme  court  of  Wisconsin,  in  Ad- 
ler  V.  Milwaukee  Patent  Brick  Mfg. 
Co.  13  Wis.  57,  "being  in  general 
free  from  personal  responsibility, 
the  capital  stock  constitutes  the  sole 
fund  to  which  creditors  look  for  the 
liquidation  of  their  demands.  It  is 
the  basis  of  the  credit  which  is  ex- 
tended to  the  corporation  by  the 
public,  and  a  substitute  for  the  in- 
dividual liability  which  exists  in 
other  cases.  So  far  as  the  creditors 
are  concerned  it  is  regarded  in  the 
law  as  a  trust  fund  pledged  for  the 
pa3nnent  of  the  debts  of  the  corpora- 
tion." And  how  can  stock  which  is 
not  subscribed  for,  and  which,  in 
cases  of  insolvency  or  approaching 
insolvency,  would  never  be  sub- 
scribed for,  be  any  protection  to  the 
creditors  of  a  corporation  or  to  the 
stockholders  who  have  already  sub- 


scribed, and  who  have  rights  which 
should  be  protected.  It  is  to  be  re- 
membered that  in  the  case  at  bar  we 
are  not  dealing  with  treasury  stock 
which  has  been  bought  in  or  other- 
wise acquired  by  the  corporation, 
but  with  the  unsubscribed  balance  of 
the  capital  stock,  which  §  4525,  Com- 
piled Laws  of  1913,  says  the  direct- 
ors mtist  endeavor  to  have  sub- 
scribed to  the  full  amount,  and 
which  constitutes  the  only  asset  with 
which  a  corporation  comes  into  the 
world.  It  is  clear  to  us  that  no 
stockholder  should  be  allowed  to 
complain  because  the  directors  have 
done  their  duty,  ^ 
and  have  not  mere-  S^cJ.VwV''"" 
^  ly  obtained  sub-  SSSJiffi^t!**"- 
Bcriptions  for,  but 
have  obtained  the  payment  in  full 
and  at  par  for,  the  balance  of  the 
stock  which  the  public  and  the  other 
stockholders  had  the  right  to  believe 
the  corporation  would  have  sub- 
scribed. 

It  may  be,  and  on  this  question  we 
are  not  required  to  pass,  that  the 
stockholders  of  a  corporation  have  a 
preference  in  regard  to  subscrip- 
tions to  the  treasury  stock,  but  we 
as  yet  know  of  no  case  which  has 
held  that  one  who  has  purchased  a 
majority  of  the  stock  of  a  corpora- 
tion at  a  time  before  the  stock  has 
been  fully  subscribed  has  a  vested 
interest  in  the  control  of  the  corpo- 
ration so  that  the  remaining  stock 
may  not  be  sold  and  subscribed  for, 
nor  can  we  see  any  reason  for  such 
a  holding.  The  evidence,  it  is  true, 
shows  that  the  sale  of  such  stock  was 
not  absolutely  necessary  to  the  ex- 
istence of  the  corporation.  It  is 
quite  clear,  however,  that  with  the 
increased  money  the  business  could 
be  greatly  enlarged,  and  more  eco- 
nomically conducted.  Even  if  it 
would  not,  the  public  and  the  stock- 
holders had  a  right  to  have  the 
stock  subscribed. 

Not  only  is  this  true,  but  the 
plaintiff  is  hardly  in  the  position  to 
come  into  a  court  of  equity  and  com- 
plain of  his  loss  of  the  control  of 
the  corporation.  It  is  clear  from 
the  record  that  he  was  the  original 
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promoter  of  the  enterprise,  and  that 
as  such  he  drew  an  agreement  and 
contract  of  subscription  in  which  it 
was  provided  that  no  stockholder 
should  hold  more  than  ten  shares. 
The  purpose  of  this  agreement  was 
that  the  elevator  could  be  in  fact, 
as  well  as  in  name,  a  farmers'  eleva- 
tor, and  that  the  farmers  of  the  com- 
munity might  be  generally  interest- 
ed and  benefited  thereby.  It  is 
clear  that,  even  though  he  may  not 
have  signed  this  agreement  himself, 
a  number  of  the  subscriptions  were 
taken  on  it  with  his  knowledge  and 
acquiescence.  It  is  also  shown  that 
this  agreement  was  later  embraced 
in  the  by-laws  of  the  company,  and 
we  find  no  objection  in  the  record 
made  by  the  plaintiff  to  the  adoption  ' 
of  this  by-law.  It  is  also  clear  from 
the  testimony  that,  though  plaintiff 
may  have  had  some  doubt  of  the 
validity  of  the  by-law,  he  was  so  far 
controlled  thereby  that  he  obtained 
the  subscriptions  to  the  shares  of 
stock  which  gave  him  his  majority, 
in  the  names  of  his  family  and  his 
friends;  for  the  purpose  of  evading 
the  same.  He  now  comea  into  a 
court  of  equity  and  asks  relief  be- 
cause the  officers  of  the  corporation 
at  one  time  refused  to  transfer  on 
the  books  of  the  corporation  the  as- 
signments of  these  "dummies"  to 
him,  though  in  spite  of  this  fact  he 
was  allowed  to  vote  the  shares  of 
stock  at  the  meetings  of  this  corpo- 
ration. It  is  unnecessary  for  us  to 
say  whether  the  by-law  was  valid 
or  not.  It  is  sufficient  to  say  that 
the  subscribers  to  the  stock  of  a  cor- 
poration may  enter  into  an  agree- 
ment, under  the  terms  of  which  nei- 
ther themselves  nor  subsequent  sub- 
scribers to  the  stock  will  be  entitled 

to  and  receive  more 
than  the  stipulated 
number  of  shares, 
and  this  agreement  will  be  binding 
upon  the  parties  to  it,  though  not  on 
the  corporation.  4  Thomp.  Corp.  2d 
ed.  §  3523 ;  Hladovec  v.  Paul,  222  111. 
254,  78  N.  E.  619.  A  plaintiff  who 
has  violated  this  agreement,  and 
thus  obtained  the  control  of  a  cor- 
poration, cannot  come  into  a  court 


nM  to  holding 
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of  equity  and  complain  because 
others  have  obtained  control  of  the 
corporation,  and  this  not  by  evading 
the  agreement,  but  by  doing  that 
which  the  law  contemplates. 

There  is,  too,  no  merit  in  the  prop- 
osition that,  on  account  of  the  pros- 
perous condition  of  the  corporation 
and  some  accumulated  earnings,  the 
stock  was  worth  more  than  par,  and 
that  a  fraud  was  committed  on  the 
plaintiff  by  the  sale  at  par.  We  are 
here,  it  is  to  be  remembered,  not 
dealing  with  treasury  stock,  but 
with  the  original  unsubscribed  capi- 
tal stock,  the  value  of  which  was 
fixed  by  the  articles  of  incorpora- 
tion. The  record  of  the  corporation 
in  the  past  has  shown  that  it  has  not 
been  a  wise  thing  to  dissipate  all  of 
its  earnings  in  dividends,  and 
though  the  plaintiff  complains  that 
the  directors  are  about  to  declare 
dividends  and  to  apportion  the  same 
on  the  new  stock,  as  well  as  on  the 
old,  there  is  absolutely  no  proof  in 
the  record  of  this  fact.  Whether 
the  new  stock  would  share  in  the 
past  profits  it  is  not  necessary  for 
us  to  determine.  It  is  shown,  in- 
deed, that  during  the  second  year 
of  the  existence  of  the  corporation 
accumulated  profits  of  7  per  cent 
were  entirely  swept  away  by  a  fail- 
ure of  crops.  The  record  shows  also 
that  no  provision  has  been  made  for 
deterioration.  It  also  shows  that  a 
feed  mill  is  a  part  of  the  scheme  of 
the  corporation,  and  reasonably 
necessary.  It  furtiier  shows  that 
running  capital  is  necessary  in  or- 
der to  save  borrowing  money,  and 
to  be  able  to  take  advantage  of  the 
exigencies  of  the  market. 

Plaintiff's  sole  and  only  ground  of 
complaint,  when  reduced  to  its  es- 
sentials, is  that  he  has  lost  the  con- 
trol of  the  corporation  by  the  officers 
of  the  corporation  doing  that  which 
the  statute  contemplates  that  they 
should  do, — ^that  is,  by  obtaining 
subscriptions  to  all  of  the  shares  of 
capital  stock,  when  he  himself  at  no 
time  would  have  had  that  control  if 
he  had  not  violated  his  agreement 
with  the  other  stockholders.  The 
record  shows  no  mismanagement  or 
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business  inability  on  the  part  of  the 
directors.  There  is  no  pretense  that 
any  of  the  other  stockholders  own 
or  control  more  than  ten  shares. 
We  agree  thoroughly  with  the  find- 
ing of  the  trial  court  that  he  does 

not  come  into  equity 
with  clean  hands, 
and  that  he  is  not 
entitled  to  any  relief 
herein,  but  should 
be  left  in  the  position  in  which  the 
court  finds  him. 

The  above  considerations,  we 
think,  are  the  only  ones  that  are 
material  in  this  case,  though  other 
questions  are  involved. 

The  judgment  of  the  District 
Court  is  affirmed. 

A  petition  for  rehearing  having 
been  filed,  on  June  15,  1915,  Bruce, 
J.,  handed  down  the  following  addi- 
tional opinion: 

Our  attention  is  called  in  the  pe- 
tition for  a  rehearing,  to  the  deci- 
sion in  the  case  of  Luther  v.  C.  J. 
Luther  Co.  118  .Wis.  112,  99  Am.  St. 
Rep.  977,  94  N.  W.  69,  which,  al- 
though  referred  to  in  the  main  brief, 
is  claimed  to  have  been  overlooked 
by  us.  In  that  case,  however,  al- 
though relief  was  granted  to  the 
plaintiff  and  his  co-complainants,  it 
was  granted  wholly  on  account  of 
the  co-complainants,  and  not  on  ac- 
count of  the  plaintiff.  The  court 
in  the  opinion  expressly  said: 
'*Were  Clarence  J.  Luther  the  sole 
plaintiff,  we  should  have  little  doubt 
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that  he  ought  to  be  dismissed  from 
a  court  of  equity  without  relief,  for 
the  reason  that  his  own  conduct  has 
been  so  in  outrage  of  his  duties  as  a 
director  and  officer  of  the  corpora- 
tion that  no  court  can  patiently  lis- 
ten to  his  prayer  for  enforcement 
of  fiduciary  principles  and  duties. 
That  objection  does  not,'  however, 
exist  to  some  of  the  other  plaintiffs, 
who,  as  stockholders,  ask  that  their 
rights  be  protected  as  to  them." 

In  the  case  at  bar,  C.  A.  Cross  is 
the  sole  plaintiff.  No  other  credit- 
ors or  stockholders  complain.  He 
does  not  come  into  equity,  therefore, 
with  clear  hands,  and  even  the  de- 
cision of  Luther  v.  C.  J.  Luther  Co. 
would  deny  him  relief. 

The  petition  for  a  rehearing  is 
denied. 


NOTE. 

The  maxim,  "He  who  comes  into 
equity  must  come  with  clean  hands," 
is  held  in  the  reported  case  (CROSS  v. 
Farmers  Elevator  Co.  ante,  13)  to 
prevent  a  promoter  who,  in  violation 
of  the  subscription  agreement,  pur- 
chased through  "dummies"  a  control- 
ling interest,  from  obtaining  equi- 
table relief  against  the  acts  of  the  di- 
rectors in  selling  stock  in  such  nianner 
as  to  deprive  him  of  the  control.  The 
cases  involving  the  maxim  in  question 
are  reviewed  in  the  note  following 
Langley  v.  Devlin,  post,  44. 


W.  B.  KING,  Plff.  in  Err., 

•  V. 

ANTRIM  LUMBER  COMPANY  et  al. 


Oklahoma  Supreme  Court  ^  December  11,  1917, 

(—  Okla.  — ,  172  Pac.  958.) 

Cloud  —  removal  —  deed  to  defraud  creditors. 

1.  Where  a  deed  is  executed  and  placed  on  record  by  a  grantor  for  the 
purpose  alone  of  placing  the  property  beyond  the  reach  of  his  creditors, 
and  such  deed  is  not  delivered  by  the  grantor  to  the  grantee  or  anyone 

Headnotes  1  and  2  by  Collier,  C. 
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for  her,  but  is  surreptitiously  taken  by  and  is  in  her  possession,  and  the 
grantor  brings  action  praying  for  the  removal  of  the  cloud  created  by 
such  deed  upon  such  property,  and  for  the  cancelation  of  the  deed  and 
regord  thereof,  equity  will  deny  such  relief  for  the  reason  that  the  grantor 
does  not  come  into  court  "with  clean  hands,"  and  therefore  "equity  leaves 
him  where  it  finds  him." 

[See  note  on  this  question  beginning  on  page  44.] 


Deed  —  recording  as  delivery. 

2.  Where  a  deed  is  made  without 
consideration  to  an  infant  of  tender 
years  not  of  kin  to  the  grantor,  and 
placed  by  the  grantor  upon  record, 
and  after  the  deed  is  recorded  it  is 
returned  to  the  grantor  and  never  de- 
livered to  the  grantee  or  anyone  for 
her,  and  the  intention  of  the  grantor 
in  making  the  deed  was  not  to  pass 
title  to  the  grantee,  but  to  place  the 
property  where  it  could  not  be  reached 
for  a  legal  liability  of  the  grantor,  and 


the  possession  of  the  property  contin- 
uously remained  in  the  grantor,  there 
was  not  such  a  delivery  of  the  deed  as 
necessary  to  convey  title  thereby  to  the 
grantee,  and  such  infant  is  not  en- 
titled to  recover  such  property  of  such 
grantor. 

[See  8  R.  C.  L.  1006,  1007.] 

—  necessity  of  delivery, 

3.  A  deed  does  not  take  effect  or 
operate  to  pass  title  until  it  is  deliv- 
ered. 

[See  8  R.  C.  L.  973,  974.] 


Error  to  the  District  Court  for  Washita  County  (Edwards,  J.)  to  re- 
view a  judgment  in  favor  of  interpleader  in  an  action  brought  to  foreclose 
a  mechanic's  lien.     Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  A,  M.  Beets,  for  plaintiff  in  er- 
ror: 

No  title  passed  to  the  interpleader, 
Minnie  Zschornack,  as  no  considera- 
tion passed  between  the  parties.  No 
possession  of  the  property  was  deliv- 
ered, and  the  deed  of  conveyance  was 
never  actually  delivered. 

Powers  V.  Rude,  14  Okla.  381,  79 
Pac.  89;  Couch  v.  Addy,  35  Okla.  355, 

129  Pac.  709;  People  v.  Watkins,  106 
Mich.  437,  64  N.  W.  324;  Powell  v. 
Banks,  146  Mo.  620,  48  S.  W.  664; 
Meigs  V.  Dexter,  172  Mass.  217,  52  N. 
E.  75;  Johnson  v.  Craig,  37  Okla.  378, 

130  Pac.  581;  Brown  v.  North,  141 
Iowa,  215,  119  N.  W.  629;  Riegel  v. 
Riegel,  243  111.  626,  90  N.  E.  1108; 
Glade  Coal  Min.  Co.  v.  Harris,  65  W. 
Va.  152,  63  S.  E.  873;  Gaylord  v.  Gay- 
lord,  150  N.  C.  222,  63  S.  E.  1028;  Ack- 
man  v.  Potter,  239  111.  578,  88  N.  E. 
231 ;  Flynn  v.  Flynn,  17  Idaho,  147, 104 
Pac.  1030 ;  Weber  v.  Christen,  121  111. 
91,  2  Am.  St.  Rep.  68,  11  N.  E.  893; 
Union  Mut.  L.  Ins.  Co.  v.  Campbell,  95 
111.  267,  35  Am.  Rep.  166;  Porter  v. 
Woodhouse,  59  Conn.  568,  13  L.R.A.  64, 
21  Am.  St.  Rep.  131,  22  Atl.  299 ;  Cham- 
bers V.  Chambers,  227  Mo.  262,  137 
Am.  St.  Rep.  567,  127  S.  W.  86 ;  Akers 
V.  Shoemaker,  31  Ky.  L.  Rep.  482,  102 
S.  W.  842;  Sparkman  v.  Jones,  81  S. 
C.  453,  62  S.  E.  870;  Gulf  Red  Cedar 


Co.  V.  Crenshaw,  169  Ala.  606,  53  So. 
812;  Graham  v.  Suddeth,  97  Ark.  283, 
133  S.  W.  1033;  Coulson  v.  Scott,  167 
Ala.  606,  52  So.  436;  Bogard  v.  Bar- 
han,  56  Or.  269,  108  Pac.  214;  Kirby 
V.  Kirby,  236  111.  255,  86  N.  E.  259. 

The  transaction  not  being  one  of 
sale  or  gift,  a  resulting  trust  follows, 
whereby  the  interpleader  holds  the 
legal  title  to  the  property  in  trust  for 
the  benefit  of  defendant  King. 

Flesner  v.  Cooper,  39  Okla.  133,  134 
Pac.  379;  J.  I.  Case  Threshing  Mach. 
Co.  V.  Walton  Trust  Co.  39  Okla.  748, 
136  Pac.  769. 

Mr.  Richard  A.  Billups  for  defend- 
ants in  error. 

Collier,  C,  filed  the  following  opin 
ion: 

This  acti<Tn  was  brought  by  the 
Antrim  Lumber  Company  to  fore- 
close a  mechanic's  lien  on  lots  de- 
scribed in  the  petition,  against  the 
defendant  W.  B.  King  and  Minnie 
Zschornack,  alleging  that  the  title  to 
said  property  was  in  Minnie  Zschor- 
nack, but  that  transfer  from  the  de- 
fendant King  to  Minnie  Zschornack 
was  void  as  being  without  consider- 
ation. Thereafter  R.  Brett,  as  ami- 
cus curiae,  filed  motion  to  make  Min- 
nie Zschornack  a  party  to  the  cause • 
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Minnie  Zschornack  was  permitted  to 
interplead  and  set  up  her  rights  in 
said  cause;  the  important  part  of 
said    interplea    being    as    follows: 

"(3)  Your  interpleader  further 
states  to  the  court :  That  she  is  and 
has  been  the  owner  in  fee  of  the  real 
property  set  out  in  plaintiff's  peti- 
tion, to  wit:  Lots  twenty-one  (21) 
twenty-two  (22),  and  twenty-three 
(23),  in  block  fifty^ight  (58),  in 
the  town  of  New  Cordell,  Oklahoma, 
and  lots  seventeen  (17)  and  eighteen 
( 18) ,  in  block  fifteen  (16) ,  East  Hill 
addition  to  New  Cordell,  Oklahoma, 
since  the  19th  day  of  April,  1906. 
That  on  said  day  and  date  W.  B. 
King,  then  a  single  man,  conveyed 
said  real  property  and  all  of  the 
same  to  this  interpleader  by  good 
and  sufficient  warranty  deed,  which 
deed  is  now  held  by  this  interplead- 
er, and  is  on  record  in  the  office  of 
the  register  of  deeds  of  Washita 
county,  Oklahoma ;  same  having 
been  filed  for  record  the  19th  day  of 
April,  1906,  at  8:10  o'clock  A.  M.  of 
said  date,  and  recorded  in  volume 
14,  page  233,  of  the  records  of  said 
ofiice;  a  copy  of  said  deed  is  filed 
herewith,  as  a  part  hereof,  marked 
exhibit  A.  That  the  said  W.  B. 
King  has  no  right,  title,  or  interest 
in  said  property,  nor  any  part  there- 
of. That  no  other  person  or  per- 
sons have  any  right,  title,  or  interest 
in  and  to  said  property  or  any  part 
thereof,  except  your  interpleader 
herein,  who  is  the  legal  holder  and 
owner  of  all  of  said  real  property. 

"(4)  Your  interpleader  further 
states  that  the  register  of  deeds,  in 
copying  and  recording  said  deed  to 
said  property,  incorrectly  copied  the 
name  of  the  grantee  in  said  deed, 
the  name  of  said  grantee  appearing 
of  record  as  Minnie  S.  Schormack, 
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corded  the  deed  presented  for  rec- 
ord, as  was  his  duty  to  do. 

"(5)  Your  interpleader  specifical- 
ly denies  that  the  plaintiff  herein 
has  any  interest  in  or  lien  upon  the 
above-described  property  of  your 
interpleader,  by  reason  of  the  pre-r 
tended  lien  statement  filed  herein, 
but  states,  as  aforesaid :  That  this 
interpleader  was  at  that  time,  and 
has  been  ever  since,  and  is  now,  a 
minor  under  the  age  of  twenty-one 
years,  and  of  the  age  of  sixteen 
years  at  this  time,  and  owes  the 
plaintiff  nothing. 

**(6)  That  said  pretended  lien 
statement  is  a  cloud  upon  the  title 
of  this  interpleader,  and  said  cloud 
should  be  removed. 

"Wherefore,  your  interpleader 
prays  that  the  plaintiff  take  noth- 
ing of  her  by  reason  of  said  lien; 
that  said  lien  statement  be  declared 
void  as  a  lien  against  the  property 
of  this  interpleader;  and  that  the 
cloud  on  the  title  created  by  reason 
of  said  lien  statement  be  removed, 
and  that  the  record  in  the  office  of 
the  register  of  deeds  be  corrected 
and  made  to  show  the  real  name  of 
the  grantee  in  said  deed  as  shown 
by  the  original  deed  to  said  proper- 
ty, and  that  she  go  hence  with  her 
costs  in  this  behalf  expended,  and 
for  other  proper  relief." 

W.  B.  King  filed  his  answer  and 
cross  action  to  the  petition  of  inter- 
vention filed  by  the  interpleader, 
Minnie  Zschornack;  the  material 
averments  of  said  amended  answer 
and  cross  action  being  as  follows: 

First.  That  he  denies  each  and 
every  material  allegation  contained 
in  said  interplea. 

Second.  For  his  second  and  fur- 
ther answer  to  said  interplea,  the 
said  defendant  alleges  and  states 
that  he  is  the  OAvner  in  fee  simple  of 


instead  of  Minnie  Zschornack,  which    •  lots  21,  22,  and  23,  in  block  58,  in 


is  the  real  and  true  name  which  ap- 
pears in  the  original  deed  presented 
for  record;  that  your  interpleader 
did  not  know  of  said  mistake  in  the 
recorder's  office  until  her  attiention 
was  called  to  same  upon  the  filing  of 
this  suit,  but  presumed  that  said 
register  of  deeds  had  correctly  re- 


the  city  of  New  Cordell,  Oklahoma, 
and  lots  17  and  18,  in  block  15,  East 
Hill  addition  to  the  city  of  New  Cor- 
dell, Oklahoma,  all  in  Washita  coun- 
ty, as  described  in  said  plea  of  inter- 
vention. That  said  intervener  has 
no  right,  title,  or  interest  in  said 
premises,  but  alleges  the  fact  to  be 
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that  on  the  19th  day  of  April,  1906, 
the  said  defendant,  W.  B.  King,  exe- 
cuted a  deed  to  said  property  to 
Minnie  Zschomack,  but  that  said 
deed  was  executed  without  consider- 
ation, and  was  not  delivered  to  the 
said  Minnie  Zschomack  or  said  in- 
terpleader or  any  other  person  for 
her  benefit,  and  that  the  title  to  said 
premises  was  not  intended  to  pass 
and  did  not  pass  from  said  defend- 
ant. That  said  defendant  was  at 
said  time,  and  has  been  at  all  times 
since,  in  possession  of  said  premises, 
and  has  paid  the  taxes  and  made 
valuable  improvements  thereon.  De- 
fendant further  states  that  the  deed 
so  made  at  said  time  and  placed  on 
record  is  a  cloud  upon  defendant's 
title,  and  that  unless  the  same  is 
canceled,  set  aside,  and  held  for 
naught  said  defendant  will  be  un- 
able to  dispose  of  said  property.  De- 
fendant further  says  that,  if  the  in- 
tervener herein  has  possession  of 
said  deed  as  alleged  in  said  petition 
of  intervention,  the  same  was  sur- 
reptitiously and  fraudulenty  ob- 
tained without  the  consent  of  the 
said  defendant. 

Third.  Defendant  further  states 
that,  in  the  event  that  the  court 
should  hold  that  the  deed  herein  in- 
volved was  delivered  to  the  inter- 
pleader as  a  matter  of  law,  then  said 
defendant  alleges  the  facts  to  be  that 
said  interpleader  holds  the  legal  title 
to  said  described  property  in  trust 
for  the  use  and  benefit  of  this  de- 
fendant, W.  B.  King.  That  the  said 
W.  B.  King  is  the  owner  of  the  equit- 
able title  thereto,  and  that  said  in- 
terpleader has  no  right  whatever  in 
the  equitable  title  to  said  property. 

Wherefore  said  defendant  prays 
that  the  deed  heretofore  executed  by 
the  said  W.  B.  King  to  the  said  Min- 
nie Zschomack  be  set  aside,  can- 
celed, and  held  for  naught,  and  his 
title  quieted  against  the  said  Minnie 
Zschomack;  or  that  the  court  de- 
clare the  said  Minnie  Zschomack 
to  hold  the  title  in  trust  for  the  said 
defendant,  W.  B.  King,  and  for  such 
other  and  further  relief  as  the  court 
may  deem  the  defendant  entitled  to 
in  law  and  equity. 

To  said  amended  answer  and  cross 


action  the  interpleader,  Minnie 
Zschomack,  filed  a  general  denial. 
The  Antrim  Lumber  Company,  by 
demurrer  to  its  evidence,  was  elimi- 
nated from  the  case,  and  the  trial  of 
the  case  proceeded  upon  the  issue 
joined  between  the  interpleader, 
Minnie  Zschomack,  and  W.  B.  King. 

The  material  evidence  is  that  W. 
B.  King  was  a  single  man  and  owned 
the  property  in  litigation;  that  the 
mother  of  Minnie  Zschomack  was 
keeping  house  for  him ;  that  Minnie 
was  then  a  little  girl  about  six  years 
old;  and  that  King  got  into  some 
difficulty  regarding  a  suit  which  he 
had  against  some  parties,  and,  fear- 
ing the  result  of  the  litigation,  exe- 
cuted a  deed  to  the  little  girl,  and 
placed  the  deed  on  record ;  that  after 
the  deed  was  recorded  it  was  re- 
turned to  King  and  remained  in  his' 
possession  for  several  years,  and 
never  was  delivered  to  the  inter- 
pleader; that  King  married  the  in- 
terpleader's mother,  and  the  inter- 
pleader lived  with  King  and  his 
wife;  that  thereafter  trouble  arose 
between  the  parties,  and  the  inter- 
pleader took  the  deed  from  King's 
possession  without  his  knowledge, 
and  left  home ;  that  King  coiitinued 
to  remain  in  possession  of  the  prop- 
erty, paid  the  taxes  thereon,  and 
received  the  rents ;  that  he  made  im- 
provements from  time  to  time, 
which  he  paid  for;  that  said  King, 
about  the  time  of  the  execution  of 
the  deed,  informed  the  interpleader 
that  he  was  deeding  the  property  in 
controversy  to  her ;  that  subsequent- 
ly when  the  interpleader,  in  the  in- 
terest of  said  King,  was  summoned 
to  court  she  was  instructed  by  King 
to  swear  that  she  came  by  the  prop- 
erty in  controversy  from  money  she 
had  inherited  from  her  father,  and 
that  King  had  borrowed  from  the 
interpleader's  mother,  and  that  her 
mother  told  King  just  to  deed  the 
property  to  interpleader  instead  of 
replacing  the  money. 

King  testified  that  he  met  J.  K. 
Little,  the  attorney  on  the  other 
side  of  the  case,  down  at  the  Finerty 
Bank,  who  said,  "I  think  we  can  get 
the  costs  onto  you;"  that  caused 
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him  to  put  this  property  into  some- 
body's name  for  safe-keeping;  that 
he  went  to  Mr.  Coker  and  had  this 
deed  written  up  and  had  it  recorded ; 
that  after  its  record  the  recorder  de- 
livered the  deed  to  him;  that  when 
the  intervener  left  home  he  missed 
the  deed;  that  he  positively  never 
intended  to  deliver  the  deed  to  Min- 
nie Zschomack  or  convey  the  prop- 
erty to  the  intervener;  tiiat  he  had 
been  constantly  in  possession  of  the 
property  in  controversy,  and  also  of 
the  deed  until  the  intervener  took 
the  deed.  The  intervener  testified 
that  she  had  never  paid  any  consid- 
eration for  the  property  involved; 
that  she  had  never  been  in  posses- 
sion of  or  paid  taxes  on  said  proper- 
ty; and  that  she  had  never  been  in 
possession  of  the  deed  until  she  took 
it  from  the  papers  at  home,  and  that 
no  one  was  present  when  she  took  it. 

Judgment  was  rendered  for  the 
intervener  *that  the  title  to  the  real 
estate  involved  in  this  action  both 
legal  and  equitable  be,  and  the  same 
is,  vested  in  said  Minnie  Duncan, 
formerly  Minnie  Zschomack,  and 
that  the  defendant  W.  B.  King  be 
and  is  forever  denied  any  right, 
title,  or  interest  in  and  to  said  lots 
or  either  of  them,  and  the  title  of  the 
said  Minnie  Zschomack  Duncan  to 
said  lots  is  forever  quieted  as 
against  the  said  W.  B.  King,  or  any 
person  or  persons  claiming  or  to 
claim  under  him."  To  the  rendition 
of  said  decree  the  said  W.  B.  King 
duly  excepted.  The  Antrim  Lumber 
Company  was  adjudged  to  pay  costs, 
but  did  not  except  thereto.  W.  B. 
King  made  timely  motion  for  a  new 
trial,  which  was  overruled  and  ex- 
cepted to,  and  error  brought  to  this 
court.  The  Antrim  Lumber  Com- 
pany not  having  excepted  to  or  ap- 
pealed from  the  judgment  rendered 
against  it,  no  question  is  presented 
as  to  the  action  of  the  court  in  ren- 
dering judgment  against  said  com- 
pany on  the  demurrer  interposed  to 
its  evidence  or  in  taxing  it  with 
costs ;  the  appeal  being  taken  by  W. 
B.  King  alone. 

We  do  not  think  that,  as  contend- 
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ed  by  the  plaintiff  in  error,  and  to 
which  question  the  discussion  of 
both  briefs  is  principally  directed, 
the  transaction  under  consideration 
created  a  trust  in  favor  of  W.  B. 
King,  or  that  a  question  of  trust  is 
at  all  involved  therein.  We  are  of 
the  opinion  that  there  are  but  two 
questions  for  proper  determination 
of  this  cause :  (1)  Was  there  such  a 
delivery  of  the  deed  executed  by  the 
grantor  to  the  intervener  as  to  pass 
title  to  the  intervener?  (2)  Does 
the  evidence  show  that  said  King 
was  entitled  to  the  relief  prayed  for 
in  his  cross  action  ?  We  are  of  the 
opinion,  and  so  hold,  that  both  of 
said  questions  must  be  answered  in 
the  negative. 

In  Powers  v.  Rude,  14  Okla.  381, 
79    Pac.    89,    it    is 

held :  "A  deed  does  ?f ^dtTive^ry".""'^ 
not   take   effect   or 
operate  to  pass  title  until  it  is  de- 
livered." 

In  Hunter  Realty  Co.  v.  Spencer 
(Horner  v.  Spencer)  21  Okla.  155, 
17  L.R.A.(N.S.)  622,  95  Pac.  757: 
"No  title  will  pass  by  a  deed  which 
is  not  delivered  by  the  grantor  or 
someone  duly  authorized  by  him." 

In  Daniel  v.  John  P.  London  Co. 
44  Okla.  297, 144  Pac.  596,  it  is  held : 
"A  deed  signed  and  acknowledged, 
but  not  delivered,  is  not  effective  as 
a  conveyance,  and  does  not  transfer 
or  pass  title." 

It  is  not  even  contended  by  the  in- 
tervener that  there  was  a  manual 
delivery  of  the  deed  from  W.  B. 
King  to  her,  or  to  anyone  for  her, 
and  thus  the  deed  did  not'  convey 
title  to  her,  unless  under  the  evi- 
dence herein  the  record  thereof  was 
a  delivery  to  her.  We  are  not  cited 
in  either  brief  to,  and  have  not 
been  able  to  find,  any  opinion  by 
this  court  in  which  the  question  of 
the  effect  of  recording  a  deed  by 
the  grantor  and  the  retention  of  the 
deed  by  him  as  to  delivery  to  the 
grantee  has  been  determined,  but 
we  are  of  the  opinion,  and  so  hold, 
that,  while  the  authorities  are  not 
entirely  harmonious,  the  great 
weight  of  authority  is  that  the  re- 
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—recording: 
as  delivery. 


cording  of  a  deed  to  a  minor  is  not 

such  delivery  as 
would  pass  title  to 
such  minor,  unless 
it  was  the  intention  of  the  grantor 
that  such  recording  was  to  operate 
as  a  delivery,  so  shown  by  evidence. 

The  registry  of  a  deed  by  the 
grantor  might;  perhaps,  in  the  ab- 
sence of  opposing  evidence,  justify 
a  presumption  of  delivery,  but  such 
presumption  is  repelled  where  the 
registry  was  made  without  the 
knowledge  or  assent  of  the  grantee, 
and  the  property  it  purported  to 
convey  always  remained  in  the  pos- 
session and  under  the  control  of  the 
grantor.  Younge  v.  Guilbeau,  3 
Wall.  636,  18  L.  ed.  262. 

Recording  of  a  deed  by  a  grantor 
does  not  of  itself  constitute  a  de- 
livery. It  depends  upon  the  grant- 
or's intention.  Humiston  v.  Pres- 
ton, 66  Conn.  579,  34  Atl.  544; 
Moore  v.  Giles,  49  Conn.  570 ;  Jami- 
son V.  Craven,  4  Del.  Ch.  311;  Mas- 
terson  v.  Cheek,  23  HI.  72 ;  Weber  v. 
Christen,  121  111.  98,  2  Am.  St.  Rep. 
68,  11  N.  E.  893;  Hutton  v.  Smith, 
88  Iowa,  238,  55  N.  W.  326 ;  Berk- 
shire Mut.  F.  Ins.  Co.  V.  Sturgis,  13 
Gray,  177;  Glaze  v.  Three  Rivers 
Farmers'  Mut.  F.  Ins.  Co.  87  Mich. 
349,  49  N.  W.  595 ;  Babbitt  v.  Ben- 
nett, 68  Minn.  260,  71  N.  W.  22; 
Doorley  v.  O'Gorman,  6  App.  Div. 
591,  39  N.  Y.  Supp.  768 ;  Hayes  v. 
Davis,  18  N.  H.  600;  Thompson  v. 
Jones,  1  Head,  576 ;  Chess  v.  Chess, 
1  Penr.  &  W.  32,  21  Am.  Dec.  360. 

The  fact  that  the  grantor  execut- 
ed the  deed  and  had  it  recorded  does 
not  amount  to  a  delivery,  where  it 
is  proved  as  a  fact  that  he  never  in- 
tended to  make  it  his  deed  except 
under  a  contingency  which  never 
happened.  Jones  v.  Bush,  4  Harr. 
(Del.)  1. 

The  registration  of  a  deed  by  the 
grantor  does  not  of  itself  operate  as 
a  delivery,  nor  does  it  supersede  the 
necessity  of  proof  of  a  delivery. 
Hawkes  v.  Pike,  105  Mass.  560,  7 
Am.  Rep.  554. 

In  Barnes  v.  Barnes,  161  Mass. 
381,  37  N.  E.  379,  the  delivery  of  a 


deed  was  held  not  to  be  shown,  in 
a  controversy  between  the  grantor 
and  the  grantee,  under  the  following 
circumstances :  The  plaintiff  signed 
and  sealed  a  deed  to  the  defendant, 
and  caused  it  to  be  recorded,  intend- 
ing at  the  time  to  pass  the  title  to 
the  defendant,  but  without  doing  or 
sa3dng  anything  else  to  manifest 
that  intention.  He  afterwards  re- 
ceived the  deed  back  from  the 
recorder,  and  it  was  never  in  the 
possession  of  the  defendant,  or  of 
anyone  representing  her,  and,  when 
requested  by  her  counsel  to  surren- 
der the  deed,  he  refused  to  do  so. 
Before  such  request,  but  after  he 
had  received  the  deed  back  from  the 
registry,  he  communicated  its  exist- 
ence to  the  defendant,  and  spoke  to 
her  of  the  land  described  in  it  as 
hers,  as  he  then  supposed  it  was. 
The  defendant  assented,  so  far  as 
she  could,  to  the  transaction.  The 
ground  of  the  decision  is  that  there 
was  no  act  or  declaration  on  the  part 
of  the  grantor  manifesting  his  in- 
tention that  the  recording  of  the 
deed  should  be  regarded  as  a  deliv- 
ery; the  court  holding  that  it  was 
necessary  that  such  intention  be 
manifested  by  some  act  or  declara- 
tion, other  than  the  mere  recording 
of  the  deed  itself. 

In  Beckett  v.  Heston,  49  N.  J.  Eq. 
510, 23  Atl.  1014,  where  the  grantor 
herself  sought  to  set  aside  a  deed  to 
her  son,  the  court  held  that  there 
was  no  delivery,  and  that  she  was 
entitled  to  the  relief  sought,  notwith- 
standing that  after  having  executed 
the  deed  in  question  she  left  it  with 
the  conveyancer  to  have  it  recorded, 
and  that  it  was  recorded  according- 
ly. It  appeared  in  this  case  that  aft- 
er the  deed  was  recorded  it  was 
sent  to  the  grantor,  and  that,  upon 
receiving  it,  she  informed  her  son 
of  its  execution,  but  did  not  part 
with  its  possession  or  control  at  any 
time.  The  court  said  that  when  she 
sent  the  deed  to  be  recorded  it  was 
not  with  the  intention  to  have  the 
registration  operate  as  a  delivery. 

In  Moore  v.  Giles,  49  Conn.  570, 
an  action  by  a  father  to  remove  as  a 
cloud  upon  his  title  a  deed  executed 
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by  him  to  an  infant  and  placed  on 
record  by  him,  the  trial  court  found 
as  a  fact  that  the  grantor,  influenced 
by  fear  of  a  creditor,  as  well  as  by 
affection  for  the  grantee  "with  the 
intent  and  purpose  of  giving  to  the 
said  .  .  .  [grantee]  his  title  to 
said  land,  .  .  .  executed  said 
deed  and  caused  the  same  to  be  re- 
corded." The  appellate  court  held 
that  such  finding  was  determinative 
of  the  question  of  delivery,  and  that 
the  proved  facts  that  a  month 
elapsed  between  the  execution  and 
delivery  of  the  deed  to  the  town 
clerk,  that  the  grantor  did  not  place 
it  in  the  hands  of  the  grantee,  and 
that  he  retained  possession  of  the 
land,  of  necessity  exhausted  their 
force  upon  the  minds  of  the  court 
below,  and  were  not  to  be  consid- 
ered by  the  appellate  court. 

Where  a  father  executes  a  volun- 
tary deed  to  his  minor  children  and 
has  it  recorded,  and  then  takes  it 
and  keeps  it  in  his  possession,  there 
is  no  delivery  to  the  children,  and  no 
estoppel  against  the  father  to  deny 
a  delivery,  where  he  did  not  do  such 
acts  for  the  purpose  of  giving  effect 
to  the  deed,  but  to  protect  himself 
agrainst  a  threatened  claim  for  ali- 
mony. Kopplemann  v.  Kopplemann, 
94  Tex.  40,  57  S.  W.  570. 

The  unquestioned  evidence  is  that 
the  deed  was  never  in  fact  delivered 
to  the  intervener,  but  was  surrepti- 
tiously taken  by  her  many  years 
after  the  execution  of  the  deed ;  that 
the  deed,  after  it  had  been  placed 
upon  record,  was  returned  to  and  re- 
tained by  the  grantor,  together  with 
possession  of  the  property  conveyed 
thereby,  and  that  the  intention  of 
the  grantor  in  executing  the  deed 
was  not  to  convey  title  to  the  inter- 
vener, but  to  place  the  property 
where  it  could  not  be  reached  for  a 
legal  liability  that  might  arise 
against  him. 

In  Johnson  v.  Craig,  37  Okla.  878, 
130  Pac.  581,  it  is  held:  "Where 
there  is  a  question  as  to  whether 
there  had  been  a  delivery  of  a  deed 
of  conveyance,  the  real  test  is  the 
intention  of  the  grantor,  which  in- 
tention may  be  manifested  by  mere 
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acts,  or  by  words,  or  both  combined, 
and  such  acts  and  words  and  the  cir- 
cumstances relevant  thereto  are  sus- 
ceptible of  parol  proof." 

In  the  body  of  the  opinion,  it  is 
said :  "That  such  question  is  one  of 
fact  to  be  determined  by  the  circum- 
stances, actions,  statements,  and  in- 
tention of  the  grantor  is  the  consen- 
sus of  authorities.  14  Ballard,  Real 
Prop.  §§  146-152 ;  3  Devlin,  Deeds, 
3d  ed.  §  265;  9  Am.  &  Eng.  Enc. 
Law,  2d  ed.  154 ;  13  Cyc.  750,  and 
authorities  cited"  thereto. 

It  is  placed  beyond  question  by 
the  evidence  in  this  case,  especially 
the  retention  of  the  deed  after  its 
record,  and  the  possession  and  en- 
jojrment  of  the  property  as  his  own 
by  King,  and  the  uncontradicted  evi- 
dence of  King  as  to  his  intention  in 
executing  and  recording  the  deed, 
that  the  intention  of  King  was  for 
the  sole  purpose  to  protect  the  prop- 
erty from  a  legal  liability,  and  there- 
fore said  deed  did  not  pass  title  to 
the  intervener,  and  she  was  not  en- 
titled to  recover  the  property.  The 
intervener  not  having  paid  any  con- 
sideration for  the  property,  or 
assumed  any  liability  on  account 
thereof,  and  never  having  been  in 
possession  of  the  property,  nor  the 
deed  delivered  to  her,  was  entirely 
without  the  right  to  any  equitable 
consideration  in  her  behalf. 

The  unquestioned  evidence  is  that 
the  purpose  of  King  in  executing 
and  placing  the  deed  upon  record 
was  a  fraudulent  act,  and  therefore 
King  *'does  not  come  into  court  with 
clean    hands,"    and  ^j^^^_ 
consequently  equity  removal— deed 
will  not  grant  him  *?eduo"* 
the    relief    prayed 
for,  "but  will  leave  him  where  it 
found   him."     It  is   a   well-settled 
maxim  of  equity  that  he  who  comes 
into  equity  must  come  with  clean 
hands. 

"The  principle  of  the  maxim  is 
that  a  court  of  equity  will  leave  the 
guilty  party  seeking  its  aid  where  it 
finds  him.  Not  only  does  it  refuse, 
as  has  been  seen,  to  carry  to 
fruition  a  fraudulent,  illegal,  or 
otherwise    unconscionable    transac- 
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tion,  but  where  such  transaction  has 
been  in  whole  or  in  part  carried  out, 
it  refuses  to  undo  it  on  the  applica- 
tion of  a  guilty  participant,  and  re- 
fuses to  relieve  him  from  legal  lia- 
bilities or  other  consequences  of  his 
misconduct."  16  Cyc.  145,  §  3,  and 
the  very  many  authorities  there 
cited. 

It  follows  that  the  court  did  not 
err  in  refusing  the  relief  prayed  lor 
by  King  for  the  cancelation  of  the 
deed  and  the  record  thereof,  and  the 
removal  of  such  cloud  from  the  title 
to  the  property  involved.  The  in- 
terpleader not  being  entitled  to  re- 
cover in  this  action  as  sought  by  her 
interplea,  the  court  committed  re- 
versible error  in  overruling  the  mo- 
tion for  a  new  trial. 

This  cause  is  reversed  and  re- 
manded, with  instructions  to  the 
trial  court  to  dismiss  the  interven- 
tion of  the  intervener,  and  to  dis- 
miss the  cross  action  of  the  plain- 
tiff in  error,  and  tax  the  plaintiff 


in  error  with  costs,  other  than  the 
costs  heretofore  awarded  against 
the  Antrim  Lumber  Company. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied, 
May  21,  1918. 

NOTE. 

In  the  reported  case  (King  v. 
Antrim  Lumber  Co.  ante,  21),  it  is 
held  that  a  person  who  records  blit 
does  not  deliver  a  deed,  his  sole  pur- 
pose being  to  defraud  his  creditors,  is 
not  entitled  to  equitable  relief  against 
the  grantee  where  the  latter  surrepti- 
tiously obtains  possession  of  the  deed 
and  claims  title.  The  cases  involving 
the  equitable  maxim  that  "he  who 
seeks  the  aid  of  equity  must  come  with 
clean  hands"  are  reviewed  in  the  note 

following  Langley  v.  Devlin,  post, 

44. 


ELIZABETH  ARADO,  Appt., 

V. 

DAVID  ARADO. 

Illinois  Supreme  Court  ^  October  23,  1917, 

(281  111.  123,  117  N.  E.  816.) 

Equity  —  maxim  —  unclean  hands  —  when  applicable. 

1.  The  rule  that  equity  will  not  entertain  the  complaint  of  one  who 
comes  into  court  with  unclean  hands  does  not  apply  to  one  seeking  to  annul 
an  illegal  marriage. 

[See  note  on  this  question  beginning  on  page  44.] 


Marriage  —  between  cousins  —  valid- 
ity. 

2.  Marriages  between  first  cousins 
are  absolutely  void  without  judicial 
decree,  under  statutes  declaring  them 
to  be  incestuous  and  void  and  making 
persons  entering  into  them  punishable 
by  imprisonment  in  the  penitentiary. 

[See  18  R.  C.  L.  410-412.] 

Estoppel  —  disaffirmance  of  marriage. 

3.  Estoppel  does  not  lie  against  dis- 
affirmance of  an  illegal  marriage. 

[See  18  R.  C.  L.  450.] 


Marriage  —  suit  to  annul  —  alimony 
and  solicitors'  fees. 

4.  Temporary  alimony  and  solic- 
itors' fees  in  a  suit  to  annul  a  mar- 
riage are  not  allowed  as  matter  of 
right,  but  rest  in  the  sound  discretion 
of  the  court. 

[See  1  R.  C.  L.  904,  917.] 

Appeal  —  denial  of  alimony  —  error. 

5.  There  is  no  error  in  denying  tem- 
porary alimony  and  solicitors'  fees  in 
a  suit  to  annul  a  marriage,  to  a  woman 
who  has  an  independent  income  of 
$250  per  month. 


(Carter,  Ch.  J.,  dissents.) 


ARADO  V.  ARADO. 
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Appeal  by  plaintiff  from  a  judgment  of  the  First  Branch  Appellate 
Court,  First  District  (Walker,  J.)  affirming  a  judgment  of  the  Circuit 
Court  for  Cook  County  dismissing  a  bill  filed  for  temporary  alimony,  solici- 
tor's fees,  and  for  a  divorce.     Affirmed. 
_  The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  King^  Brewer,  &  Hurlbut 
for  appellant. 

Mr.  Charles  P.  Molthrop  for  appel- 
lee. 

Cartwright,  J.,  delivered  the  opin- 
ion of  the  court : 

The  question  in  this  case  is  wheth- 
er the  statute  by  which  marriages 
of  cousins  of  the  first  degree  are  de- 
clared to  be  incestuous  and  void  is 
to  be  interpreted  as  declaring  that 
such  a  marriage  is  void  in  the  sense 
of  being  a  nullity,  ineffectual  under 
any  circumstances  to  bind  the  par- 
ties or  to  confer  marital  rights,  or  is 
to  be  construed  as  being  voidable 
and  possessing  validity  until  disaf- 
firmed by  the  act  of  one  or  both  of 
the  parties  to  the  marriage,  so  that 
the  right  to  disaffirm  may  be  lost  by 
conduct  creating  an  equitable  estop- 
pel. The  suit  was  commenced  by 
the  filing  of  a  bill  on  February  2, 
1915,  in  the  circuit  court  of  Cook 
county,  by  the  appellant,  Elizabeth 
Arado,  against  the  appellee,  David 
Arado,  to  whom  she  had  been  mar- 
ried by  a  ceremonial  marriage  on 
October  4,  1894.  She  charged  the 
appellee  with  habitual  drunkenness, 
extreme  and  repeated  cruelty,  and 
adultery,  and  alleged  that  they  had 
two  children,  a  boy  aged  seventeen 
years  and  a  girl  aged  fourteen 
years,  and  prayed  for  temporary  ali- 
mony, solicitor's  fees,  a  divorce,  and 
custody  of  the  children.  The  appel- 
lee answered,  admitting  the  cere- 
monial marriage,  but  denying  the 
charges  of  misconduct  made  in  the 
bill,  and  alleging  that  the  marriage 
was  void  and  of  no  effect  because  he 
and  the  appellant  were  cousins  of 
the  first  degree.  The  appellee  also 
filed  a  cross  bill,  setting  up  the  stat- 
ute declaring  marriages  between 
first  cousins  incestuous  and  void, 
and  praying  the  court  to  set  aside 
the  marriage.  To  this  cross  bill  the 
appellant  answered  that  she  and  the 
appellee  were  communicants  of  the 
Roman  Catholic  Church,  a  religious 


denomination  which  permitted  cous- 
ins of  the  first  degree  to  marry,  and 
from  time  immemorial  had  recog- 
nized such  marriages  to  be  valid; 
that  the  appellee  was  estopped  from 
denying  the  validity  of  the  marriage 
by  a  contract  under  seal,  made  in 
compromise  of  a  suit  brought  by  her 
for  separate  maintenance,  in  which 
he  threatened  to  set  up  the  defense 
of  the  invalidity  of  the  marriage; 
that  by  the  agreement  it  was  de- 
clared that  the  children  were  law- 
fully begotten  children  of  herself 
and  the  appellee ;  and  that  other  con- 
duct of  the  defendant  had  created  an 
equitable  estoppel  against  the  dis- 
affirmance of  the  marriage  contract. 
The  appellee  excepted  to  the  matter 
set  up  as  a  compromise  of  the  sepa- 
rate maintenance  suit  and  the  mat- 
ter alleged  as  an  equitable  estoppel. 
The  appellee  testified  that  he  and  the 
appellant  were  first  cousins,  and  the 
court  entered  a  decree  reciting  that 
the  cause  was  heard  upon  the  excep- 
tions and  upon  a  motion  of  the  ap- 
pellant, based  on  her  verified  bill,  for 
temporary  alimony  and  the  allow- 
ance of  solicitor's  fees,  sustaining 
the  exceptions  to  the  answer  to  the 
cross  bill,  denying  the  motion  for 
temporary  alimony  and  solicitor's 
fees,  declaring  the  marriage  void 
and  of  no  effect,  and  dismissing  the 
bill  of- appellant  for  want  of  equity. 
The  appellate  court  for  the  first  dis- 
trict afSrmed  the  decree,  and  grant- 
ed a  certificate  of  importance  and  an 
appeal  to  this  court. 

The  s,tatute  enacted  in  1819  pro- 
vided that  males  of  the  age  of  seven- 
teen and  females  of  the  age  of  four- 
teen might  be  joined  in  marriage 
if  not  prohibited  by  the  laws  of 
God,  which  have  been  commonly 
understood  as  the  prohibitions  de- 
clared by  verses  from  6  to  18, 
inclusive,  of  the  18th  chapter  of 
Leviticus.  The  marriage  of  cous- 
ins of  the  first  degree  was  not  pro- 
hibited  by  those  laws,  and  the 
most  distant  relation  in  consanguin- 
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ity  therein  stated  was  that  of  uncle 
and  niece,  or  aunt  and  nephew.    The 
disabilities  created  by  the  Levitical 
Law  were  canonical,  but  were  recog- 
nized by  the  common  law  to  the  ex- 
tent of  treating  the  prohibited  mar- 
riages as  voidable,  and  not  void  until 
sentence  of  nullity  should  be  ob- 
tained.    They  were  considered  valid 
for  all  civil  purposes  until  sentence 
of  separation,  which  must  have  been 
made  in  the  lifetime  of  the  parties, 
and  the  court  would  not  annul  a 
marriage  after  the  death  of  either 
party,  by  which  the  issue  would  be 
bastardized.     1    Bl.    Com.    434;    2 
Kent,  Com.  95.    While  the  Statute  of 
1819  was  in  force,  the  question  of  the 
validity  of  the  marriage  of  Joseph 
Bonham  and  Sarah  Beer,  his  niece, 
was  involved  in  a  suit,  and  the  court 
held  that  the  marriage,  not  having 
been  nullified  by  sentence  of  separa- 
tion in  the  lifetime  of  Joseph  Bon- 
ham, was  made  good  for  all  civil 
purposes,  and  the  wife  was  entitled 
to  dower.     Bonham  v.  Badgley,  7 
111.  622.     In  the  Revised  Statutes  of 
1845  the  general  assembly  made  a 
statutory  rule  as  to  what  marriages 
should  be  declared  void  on  account 
of  consanguinity,  and  by  §  124,  divi- 
sion 11,  of  the  Criminal  Code,  de- 
clared that  marriages  between  par- 
ents and  children  (including  grand- 
parents and  grandchildren  of  every 
degree),  between  brothers  and  sis- 
ters (of  the  half  as  well  as  of  the 
whole  blood),  and  between  uncles 
and  nieces,  and  aunts  and  nephews, 
were  incestuous  and  absolutely  void. 
Section  125  of  the  same  division  pro- 
vided that  persons  within  the  de- 
grees of  consanguinity  within  which 
marriages  were  declared  by  the  pre- 
ceding section  to  be  incestuous  and 
void,  who  should  intermarry  with 
each  other,  should  be  liable  to  indict- 
ment, and  upon  conviction  be  pun- 
ished by  imprisonment  in  the  peni- 
tentiary not  exceeding  ten  years. 
Rev.  Stat.  1845,  p.  173.    The  next 
general  statutory  revision   of  the 
Criminal  Code  was  in  1874,  and  un- 
der the  title  of  "Incest'*  the  general 
assembly  re-enacted  §  125,  division 
11,  as  §  157  of  division  1,  and  omit- 


ted from  the  Criminal  C!ode,  §  125, 
prohibiting  marriages  on  account  of 
consanguinity.  Rev.  Stat.  1874,  p. 
376.  Section  125  was  transferred 
to  the  chapter  relating  to  marriages, 
and  was  re-enacted  as  §  1  of  that 
chapter.  Rev.  Stat.  1874,  p.  694. 
The  Revised  Statutes  of  1845  de- 
clared marriages  within  the  prohib- 
ited degrees  to  be  absolutely  void, 
and  in  the  Revision  of  1874  the  word 
"absolutely"  was  omitted,  and  they 
were  merely  declared  to  be  incestu- 
ous and  void.  Under  these  statutes, 
and  up  to  the  year  1887,  marriages 
of  cousins  of  the  first  degree  were 
valid,  but  in  that  year  §  1  of  the  Re- 
vision of  1874  was  amended  by  add- 
ing marriages  between  cousins  of 
the  first  degree,  the  amended  stat- 
ute otherwise  being  the  same  as  in 
the  Revision  of  1874.  Laws  1887, 
p.  225.  The  question  whether  the 
marriage  of  the  appellant  and  ap- 
pellee was  void  in  the  proper  sense 
of  the  term,  or  voidable  merely, 
must  be  determined  from  the  amend- 
ed Act  of  1887,  and  the  provision  of 
the  Criminal  Clode  making  the  par- 
ties to  a  marriage  declared  to  be  in- 
cestuous and  void  punishable  by  im- 
prisonment in  the  penitentiary ;  and 
there  is  a  further  question  whether 
a  marriage  prohibited  by  law,  and 
which  constitutes  a  criminal  offense, 
can  become  valid  by  ratification  or 
through  an  equitable  estoppel. 

Reasons  advanced  by  counsel  for 
the  appellant  for  construing  the 
word  "void"  as  "voidable"  are  that 
the  word  is  of  uncertain  meaning, 
and  may  mean  either  of  no  effect  .or 
as  valid  until  disafifirmed,  and  conse- 
quently giving  rise  to  an  equitable 
estoppel  to  dispute  the  validity  of  a 
marriage ;  that  the  general  assembly, 
in  the  Revision  of  1874,  dropped  the 
qualifying  word  "absolutely,"  there- 
by showing  an  intent  to  repeal  so 
much  of  the  earlier  statute  as  gave 
the  word  the  meaning  of  nullity; 
and  that  in  adding  to  the  Marriage 
Statute,  in  1887,  the  class  of  mar- 
riages between  cousins  of  the  first 
degree,  which  had  been  valid  previ* 
ously,  the  general  assembly  mani- 
fested an  intent  to  give  a  different 
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meaning  to  the  words  "incestuous" 
and  **void,"  as  to  that  class,  from  the 
meaning  as  applied  to  classes  con- 
demned previously  by  the  Criminal 
Code. 

There  is  no  provision  of  the  stat- 
ute giving  jurisdiction  to  a  court  to 
hear  and  determine  the  validity  of  a 
marriage  between  cousins  of  the 
first  degree,  or  to  pronounce  a  sen- 
tence of  separation,  so  that  the 
word  "void"  cannot  be  construed  as 
•Voidable"  upon  such  a  degree  by  a 
court  of  competent  jurisdiction.  The 
general  assembly  itself  declared 
such  marriages  to  be  incestuous  and 
void,  regardless  of  disaffirmance 
or  the  action  of  a  court,  and  also 
made  the  marriage  a  criminal  act, 
for  which  punishment  was  provided. 
The  courts  in  the  earlier  cases  natu- 
rally manifested  a  disposition  to  fol- 
low the  common-law  rule  in  the 
construction  of  statutes.  Incest  was 
not  indictable  at  the  common-law 
but  was  punished  by  the  ecclesias- 
tical courts  as  an  offense  against 
good  morals;  but  by  the  statute 
it  is  punishable  by  imprisonment 
in  the  penitentiary.  It  would  be 
contrary  to  reason  to  say  that  an 
act  which  is  criminal  can  be  valid 
for  any  purpose,  or  that  a  mar- 
riage contracted  by  persons  incap- 
able of  entering  into  the  contract 
can  have  any  validity.  In  the  Revi- 
sion of  1874,  the  qualifying  word 
"absolutely"  was  dropped  from  the 
statute,  but  when  that  fact  is  con- 
sidered in  connection  with  the 
Criminal  Code,  any  inference  that 
the  meaning  of  the  word  "void"  was 

nf.rriaire-  changcd  in  any  way 

iM>tween  coojiiiib  cannot  arise.  Un- 
-vaiidity.  ^gj.    g^^j^    statutes 

marriages  within  the  prohibited  de- 
grees are  void  and  not  merely  void- 
able. Fearnow  v.  Jones,  34  Okla. 
694,  L.R.A.1916C,  720,  126  Pac. 
1015;  Blaisdell  v.  Bickum,  139  Mass. 
250,  1  N.  E.  281 ;  Hayes  v.  Rollins, 
68  N.  H.  191,  44  Atl.  176;  Mcllvain 
V.  Scheibley,  109  Ky.  455,  59  S.  W. 
498.  The  provision  of  the  Criminal 
Code  providing  punishment  for  in- 
cestuous marriages  was  general  in 
its  application,  and  applied  to  all 
marriages  which  were  at  the  time  of 


v.  ARADO. 

in  N.  B,  816.) 
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its  enactment,  or  might  thereafter 
be  declared  to  be,  incestuous  and 
void ;  and  the  fact  that  a  change  was 
made  in  the  prohibited  degrees 
could  not  have  any  effect  to  give  a 
different  meaning  to  the  word 
"void,"  as  applied  to  the  class  of 
marriages  added  to  the  statute. 

Aside  from  a  construction  of  the 
statute,  no  estoppel  could  arise  as 
against  a  disaffirmance  of  an  illegal 
marriage.  There  was  no  such  es- 
toppel under  the  rule  of  the  common 
law.  In  West  Virginia,  by  statutory 
enactment,  marriages  between  rela- 
tions of  the  forbidden  degrees  are 

only  voidable,  but  E.toppei- 
the  court  of  appeals  du«iiirin««ce 
decided  in  Martin  v.  ^'  ~"»«««- 
Martin,  54  W.  Va.  301,  46  S.  E.  120, 
1  Ann.  Cas.  612,  that  if  the  parties 
could  continue  the  marriage  rela- 
tionship without  violating  the  crimi- 
nal laws  of  the  state  the  court  might 
be  justified  in  refusing  to  entertain 
the  plaintiff's  bill  to  annul  his  mar- 
riage ;  but  where  the  law  forbids  the 
continuance  of  the  relation  it  is  the 
duty  of  both  parties  to  have  the  mar- 
riage annulled.  The  general  rule 
that  equity  will  not  entertain  the 
complaint  of  one  who  comes  into  the 
court  with  unclean  «,„„„^  ««-^f«. 

hands    does    not    ap-   wnclcan  hands- 
ply,  and  if  a  party  ^'"*"  -pp"cabie. 

to  an  illegal  marriage  is  so  wanting 
in  honor  as  to  be  willing  to  publish 
his  own  criminal  offense,  and  dis- 
grace and  humiliate  his  children  and 
one  with  whom  he  has  lived  in  the 
marital  relation,  the  public  interest 
requires  that  he  should  not  be  pre- 
vented from  doing  so.  The  defend- 
ant was  not  barred  from  alleging  the 
illegality  of  the  marriage. 

The  chancellor  denied  the  motion 
of  the  appellant  for  temporary  ali- 
mony and  solicitor's  fees,  based  up- 
on her  verified  bill  of  complaint. 
Temporary  alimony  and  solicitor's 
fees  are  not  allowed  as  a  matter  of 
right,  but  rest  in  the 
sound  discretion  of  ^It^to  aMni- 
the  court,  dependent  ?ill^?to^,.",*e-. 
on  the  inability  of 
the  complainant  to  provide  for  her- 
self and  pay  the  expenses  of  the  liti- 
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gation»  and  upon  the  ability  of  the 
defendant  to  do  so.  The  discretion 
is  to  be  exercised  in  view  of  the  con- 
ditions and  circumstances  of  the 
case.  The  bill  failed  to  allege  that 
the  complainant  was  enabled  to  sup- 
port herself  and  pay  the  expenses  of 
the  suit  and  there  was  no  other  evi- 
dence of  that  fact.  The  bill  alleged 
that  the  defendant  was  a  saloon 
keeper,  owning  three  pieces  of  real 
estate  in  Chicago,  and  that  his  net 
income  was  $600  per  month.  The 
answer  admitted  that  the  appellee 
was  in  the  saloon  business  and  owned 
several  pieces  of  real  estate,  but  de- 
nied that  he  had  the  income  alleged, 
and  in  the  cross  bill  he  alleged  that 
the  appellant  was  possessed  of  a  sep- 
arate and  private  income  of  about 

Appeal-denial  $250  per  moiith. 
of  alimony—  All  thesc  pleadmgs 
error.  weve  Verified,  and  in 

the  absence  of  any  further  showing 


the  court  did  not  err  in  denying  the 
motion. 

The  judgment  of  the  Appellate 
Court  is  affirmed. 

Mr.  Chief  Justice  Carter  dissents. 

Petition  for  rehearing  denied,  De- 
cember 6,  1917. 


NOTE. 

The  reported  case  (Arado  v.  Arado, 
ante,  28)  holds  that  public  policy 
precludes  the  application  of  the  max- 
im that  "he  who  comes  into  equity 
must  come  with  clean  hands,''  to  a 
person  seeking  to  set  aside  a  marriage 
within  the  prohibited  degrees  of  con- 
sanguinity. For  a  full  discussion  of 
that  maxim,  see  the  note  following 
Langley  V.  Devlin,  post,  44. 


W.  J.  LANGLEY  et  al.,  Appts., 

V. 

A.  J.  DEVLIN  et  al.,  Respts., 

and 
A.  W.  VOWELL  et  al. 

Waahinffton  Supreme  Court  (Dept.  No.  1)  -^Marf^h  2,  1917, 

(95  Wash.  171,  163  Pac.  395.) 

Equity  —  meaning  of  maxim  as  to  clean  hands. 

1.  The  maxim,  "He  who  comes  into  equity  must  come  with  clean  hands,'* 
and  "He  who  seeks  equity  must  do  equity,"  mean  no  more  than  that  he 
who  has  defrauded  his  adversary  to  his  injury  in  the  subject-matter  of  the 
action  will  not  be  heard  to  assert  a  right  in  equity. 

[See  note  on  this  question  beginning  on  page  44.] 


Evidence  —  credibility  —  pecuniary 
Interest. 

2.  Where  the  truth  is  made  to  de» 
pend  upon  the  pecuniary  interest  of  a 
witness  who  has  no  interest  in  the 
subject-matter  of  the  suit,  his  utter- 
ances should  not  be  accepted  unless 
his  testimony  is  supported  by  credible 
witnesses,  or  by  circumstances  that 
cannot  be  denied. 

[See  10  R.  C.  L.  1004.] 

—    weight    —    testimony    explained 
away. 

3.  Testimony  fairly  explained  away 


and  contradicted  by  circumstances  in 
evidence  is  not  decisive  upon  court  or 
jury. 

[See  10  R.  C.  L.  1006.] 

—  witness  deserting  to  other  side. 

4.  Where  a  witness  works  industri- 
ously on  one  side  of  a  case,  and  then 
turns  up  on  the  other  side  and  betrays 
the  confidence  reposed  in  him,  he  is 
not  to  be  believed. 

Dismissal  —  for  attempt  to  suppress 
testimony. 

5.  That  plaintiff  tried  to  suppress 
testimony  does  not  require  dismissal 
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(95  Wash.  171, 

of  the  cause  in  disregard  of  the  mer- 
its, if  it  is  uncertain  whether  the  at- 
tempt took  other  form  than  mere 
persuasion,  and  the  testimony  is  forth- 
coming before  the  court  is  called  up- 
on to  pass  judgment  upon  the  merits. 
[See  9  R.  C.  L.  204.] 

Actim  —  arising  from  bad  cause  -— 
maxim. 

6.  The  maxim,  "Ex  turpi  causa  non 
oritur  actio/'  does  not  prevent  actions 
for  fraud  in  inducing  a  contract,  in 
the  subject-matter  of  which  there  is  no 
evil,  merely  because  evil  in  which  the 
opposing  party  was  the  first  actor  fol- 
lowed its  execution. 

[See  1  R.  C.  L.  317.] 

Equity  —  maxim  —  clean  hands  — 
fraud  on  stranger. 

7.  That  parties  defrauded  by  co- 
owners  of  a  mine  into  making  a  pre- 
tended sale  to  a  stranger  make  com- 
mon cause  with  such  co-owners,  after 
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the  transaction,  in  defrauding  another 
co-owner  who  is  not  complaining,  does 
not,  under  the  maxim  that  ''he  who 
comes  into  equity  must  come  with 
clean  hands,"  deprive  them  of  the 
right  to  sue  those  who  defrauded  them 
to  recover  damages  for  the  fraud. 
[See  10  R.  C.  L.  389-391.] 

—  equal  equities  —  legal  rights. 

8.  If  the  equities  are  equal  the 
rights  of  the  parties  should  be  meas- 
ured by  the  rules  of  law. 

[See  10  R.  C.  L.  385,  386.] 

Limitation    of    actions  —  defense  •— - 
when  established. 

9.  The  defense  of  the  Statute  of 
Limitations  should  never  be  resorted 
to  to  defeat  positive  equities  unless 
the  bar  is  established  by  testimony 
having  the  earmarks  of  truth  in  suffi- 
cient degree  to  appeal  to  a  court  of 
conscience. 

[See  17  R.  C.  L.  735,  736.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  Spokane 
County  (Huneke,  J.)  dismissing  an  action  brought  to  recover  their  pro- 
portionate share  of  a  one-tenth  interest  in  certain  coal-mining  property, 
which  respondents  had  retained,  alleged  to. have  been  fraudulently  con- 
cealed from  plaintiffs  and  others  interested  in  the  property.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Cannon  &  Ferris,  for  appel-     The  Anne,  Fed.  Cas.  No.  7,370 ;  Bourda 


lants: 

The  orders  requiring  plaintiffs  to 
amend  their  complaint  and  bring  into 
the  action  additional  parties  were  er- 
roneous. 

State  ex  rel.  Langley  v.  Superior  Ct. 
73  Wash.  110, 131  Pac.  482. 

If  it  had  been  established  as  a  fact 
that  any  of  defendants  had  an  interest 
in  the  stock  in  question,  the  only  ef- 
fect this  could  have  would  be  to  re- 
duce the  amount  of  plaintiffs'  recovery 
to  that  extent. 

Frick  V.  Washington  Water  Power 
Co.  76  Wash.  12,  135  Pac.  470. 

Where  the  witness  gives  his  evi- 
dence it  must  speak  for  itself,  and  the 
rule  that  the  suppression  of  evidence 
raised  a  presumption  against  the  party 
has  no  application. 

Harrison  v.  Harrison,  124  Iowa,  525, 
100  N.  W.  344;  Bott  v.  Wood,  56  Miss. 
136. 

The  conduct  of  the  Langleys  in  their 
relations  with  respondents,  from  the 
date  of  the  sale  in  1905  until  O'Neill 
told  them  of  the  fraud  in  1911,  is  in- 
consistent with  the  fact  that  they  had 
knowledge  of  the  fraud. 

Moore,  Facts,  §  1139;  Johnson  v. 
4  A.L.R.— 3. 


V.  Jones,  110  Wis.  52,  85  N.  W.  671; 
Day  V.  Brown,  18  Grant,  Ch.  (U.  C.) 
681;  14  Enc.  Ev.  119,  note  49;  6  Enc. 
Ev.  10;  Landis  v.  Wintermute,  40 
Wash.  673,  82  Pac.  1000. 

The  doctrine  of  laches  does  not  ap- 
ply. 

Hotchkin  v.  McNaught-Collins  Im- 

prov.  Co.  67  Wash.  206,  121  Pac.  455; 
Williams  v.  Neely,  69  L.R.A.  232,  67 
C.  C.  A.  171,  134  Fed.  1 ;  Kreielsheimer 
V.  Gill,  85  Wash.  175,  147  Pac.  871. 

The  doctrine  of  "clean  hands,"  con- 
tended for  by  respondents,  does  not 
apply. 

Clemens  v.  Clemens,  28  Wis.  637,  9 
Am.  Rep.  520 ;  Blakesley  v.  Johnson,  13 
Wis.  531;  Harvey  v.  Varney,  98  Mass. 
118;  Rozell  v.  Vansyckle,  11  Wash.  79, 
39  Pac.  270 ;  Harper  v.  Harper,  85  Ky. 
160,  7  Am.  St.  Rep.  583,  3  S.  W.  5;  1 
Story,  Eq.  Jur.  §  300;  2  Pom.  Eq.  Jur. 
§  942;  Melbye  v.  Melbye,  15  Wash.  648, 
47  Pac.  16;  Bateman  v.  Fargason,  2 
Flipp.  660,  4  Fed.  32;  Bispham,  Prin- 
ciples of  Equity,  6th  ed.  p.  62;  Mc- 
Donald V.  Lund,  13  Wash.  412,  43  Pac. 
348;  Huntzicker  v.  Crocker,  135  Wis. 
38,  115  N.  W.  340,  15  Ann.  Cas.  444; 
Hardy  v.  Stonebraker,  31  Wis.  640,  7 
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Mor.  Min.  Rep.  10;  Employing  Print- 
ers' Club  V.  Dr.  Blosser  Co.  122  Ga. 
509,  69  L.R.A.  90,  106  Am.  St.  Rep. 
137,  50  S.  E.  853,  2  Ann.  Cas.  694; 
Pitzele  V.  Cohn,  217  111.  80,  75  N.  E. 
392;  Chicago  v.  Union  Stock  Yards  & 
Transit  Co.  164  111.  224,  35  L.R.A.  281, 
45  N.  E.  430 ;  Luebke  v.  Salzwedel,  157 
Wis.  601,  147  N.  W.  831;  Bonsack 
Mach.  Co.  V.  Smith,  70  Fed.  383 ; 
Lewis's  Appeal,  67  Pa.  166;  Upchurch 
V.  Anderson,  —  Tenn.  — ,  52  S.  W.  917 ; 
Davidson  v.  Carter,  55  Iowa,  117,  7  N. 
W.  466 ;  Donnelly  v.  Rees,  141  Cal.  56, 
74  Pac.  433;  Wright  v.  Stewart,  130 
Fed.  905,  77  C.  C.  A.  499,  147  Fed. 
321 ;  Bellamy  v.  Bellamy,  6  Fla.  62. 

Messrs.  Post,  Avery,  &  Higgins,  Rob- 
ertson &  Miller,  and  John  P.  Gray,  for 
respondents : 

The  plaintiffs  not  only  are  unworthy 
of  belief,  but  they  have  come  into 
court  with  unclean  hands,  and  because 
of  their  attempt  to  impose  upon  the 
court  they  are  entitled  to  no  relief  un- 
der any  circumstances. 

Fowler  v.  Fowler,  204  111.  82,  68  N. 
E.  414;  Crosby  v.  Buchanan,  23  Wall. 
420,  23  L.  ed.  138;  Crocker  v.  Boyd, 

88  Wash.  685,  153  Pac.  1076;  Huben- 
thal  V.  Creighton,  81  Wash.  688,  143 
Pac.  98 ;  Hartman  v.  Belden,  38  Wash. 
655,  80  Pac.  806. 

If  the  testimony  of  plaintiffs  was 
not  contradicted  by  any  witness,  they 
would  have  failed  to  establish  by  evi- 
dence clear,  cogent,  and  convincing, 
those  facts  legally  necessary  to  relieve 
them  from  their  laches,  or  to  remove 
the  bar  of  the  Statute  of  Limitations. 

Kline  v.  Galland,  53  Wash.  504,  102 
Pac.  440;  Twin-Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587,  23  L.  ed.  328,  3  Mor. 
Min.  Rep.  688;  Patterson  v.  Hewitt, 
195  U.  S.  309,  49  L.  ed.  214,  25  Sup.  Ct. 
Rep.  35;  Johnston  v.  Standard  Min. 
Co.  148  U.  S.  360,  370,  37  L.  ed.  480, 
485,  13  Sup.  Ct.  Rep.  585,  17  Mor.  Min. 
Rep.  554;  Wood  v.  Carpenter,  101  U. 
S.  135,  25  L.  ed.  807;  Cunningham  v. 
Independence  Consol.  Min.  Co.  58 
Wash.  380,  108  Pac.  956 ;  Ferrell  v. 
Lord,  43  Wash.  667,  86  Pac.  1060; 
Stewart  v.  Yesler  Estate,  46  Wash.  256, 

89  Pac.  705. 

Through  fraud  and  misrepresenta- 
tion plaintiffs  sought  to  get  and  did 
get  more  of  the  "partnership"  funds 
than  they  were  entitled  to.  Under  set- 
tled legal  and  equitable  principles,  no 
court,  not  even  a  court  of  law,  will 
give  heed  to  the  wail  of  appellants. 

Williams  v.  Kendrick,  105  Va.  791, 
54  S.  E.  865;  Bagwell  v.  Johnson,  116 


Ga.  464,  42  S.  E.  732 ;  Lawton  v.  Estes, 
167  Mass.  181,  57  Am.  St.  Rep.  450,  45 
N.  E.  90 ;  Stirtan  v.  Blethen,  79  Wash. 
10,  51  L.R.A.(N.S.)  623,  139  Pac.  618; 
Smith  V.  David  B.  Crockett  Co.  85 
Conn.  282,  39  L.R.A,(N.S.)  1148,  82 
Atl.  569;  Dent  v.  Ferguson,  132  U.  S. 
50,  65,  66,  33  L.  ed.  242,  247,  248,  10 
Sup.  Ct.  Rep.  13;  Wheeler  v.  Sage,  1 
Wall.  518,  17  L.  ed.  646;  Primeau  v. 
Gfanfield,  114  C.  C.  A.  549,  193  Fed. 
911 ;  Farrington  v.  Stucky,  91  C.  C.  A. 
311,  165  Fed.  331;  Clark  v.  Buffalo 
Hump  Min.  Co.  58  C.  C.  A.  607,  122 
Fed.  243,  22  Mor.  Min.  Rep.  672;  Con- 
tinental Wall  Paper  v.  Lewis  Voight  & 
Sons  Co.  19  L.R.A.(N.S.)  143,  78  C.  C. 
A.  567,  148  Fed.  939 ;  Reed  v.  Johnson, 
237  Wash.  42,  57  L.R.A.  404,  67  Pac. 
381;  Bolt  V.  Rogers,  3  Paige,  154; 
Crosby  v.  Buchanan,  23  Wall.  420,  23  L. 
ed.  138;  Kitchen  v.  Rayburn,  19  Wall. 
254, 22  L.  ed.  64 ;  Oscanyan  v.  Winches- 
ter Arms  Repeating  Co.  103  U.  S.  261, 
26  L.  ed.  539;  Cumberland  Teleph.  & 
Teleg.  Co.  v.  Evansville,  127  Fed.  187 ; 
Luhrig  Coal  Co.  v.  Jones  &  A.  Co.  72 
C.  C.  A.  311,  141  Fed.  617;  McConnell 
V.  Camors-McConnell  Co.  152  Fed.  321 ; 
Levy  V.  Kansas  City,  22  L.R.A.(N.S.) 
862,  93  C.  C.  A.  523,  168  Fed.  524; 
Hazelton  v.  Sheckells,  202  U.  S.  71,  78, 
50  L.  ed.  939,  941,  26  Sup.  Ct.  Rep. 
567,  6  Ann.  Cas.  217 ;  Continental  Wall 
Paper  v.  Louis  Voight  &  Sons  Co.  212 
U.  S.  227,  262,  53  L.  ed.  486,  505,  29 
Sup.  Ct.  Rep.  280. 

He  who  seeks  equity  must  do  equity. 

2  Pom.  Eq.  Jur.  §  910;  Allen  v.  Wall, 
7  Wash.  316.  35  Pac.  65;  Davis  v.  Ford, 
15  Wash.  118,  45  Pac.  739,  46  Pac. 
393;  Hanna  v.  Haynes,  42  Wash.  289,. 
84  Pac.  861 ;  Deppen  v.  German-Ameri- 
can Title  Co.  24  Ky.  L.  Rep.  1110,  70 
S.  W.  868. 

All  persons  are  to  be  made  parties 
who  are  either  legally  or  equitably  in- 
terested in  the  subject-matter  and  re- 
sult of  a  suit,  if  they  are  within  the 
jurisdiction  and  it  is  in  a  general 
sense  practicable  so  to  do. 

2  Story,  Eq.  Jur.  §  1526;  Chadboume 
V.  Coe,  2  C.  C.  A.  327,  10  U.  S.  App. 
78,  51  Fed.  479;  Sioux  City  Terminal 
R.  &  Warehouse  Co.  v.  Trust  Co.  of 
N.  A.  27  C.  C.  A.  73,  49  U.  S.  App.  523, 
82  Fed.  124;  Bell  v.  Donohoe,  8  Sawy. 
435,  17  Fed.  710;  Goodman  v.  Niblack, 
102  U.  S.  556,  26  L.  ed.  229;  Moore  v. 
Gilmore,  16  Wash.  123,  58  Am.  St.  Rep. 
20,  47  Pac.  239;  State  ex  rel.  Adjust-, 
ment  Co.  v.  Superior  Ct.  67  Wash.  355> 
121  Pac.  847. 
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Chadwick,  J.,  delivered  the  opin- 
ion of  the  court : 

Appellants  brought  this  action  to 
recover  their  proportionate  share  of 
a  one-tenth  interest  in  certain  coal 
mining  property  which  respondents 
Page  and  Devlin  had.  retained,  and, 
as  it  is  alleged,  fraudulently  con- 
cealed from  plaintiffs  and  others  in- 
terested in  the  property,  when  they 
passed  the  title  to  the  Corbin  Coal 
&  C!oke  Company,  the  present  own- 
er. It  is  not  denied  that  there  was 
originally  a  mutuality  of  interest  in 
the  property,  but  defendants  con- 
tend that  they  took  an  option  upon 
the  several  interests  of  their  co-own- 
ers at  a  price  that  was  satisfactory 
to  them,  and  thereafter  sold  the 
property  in  due  course  of  business 
to  Mr.  Corbin. 

Appellants  insist  that  the  prop- 
erty was  sold  under  the  option  plan, 
upon  the  false  representation  made 
by  respondents  to  the  other  parties 
that  Mr.  Corbin  was  interested  in 
the  property;  that  he  would  pay  no 
more  than  $125,000  for  the  proper- 
ty, being  $25,000  to  each  of  the  ap- 
pellants and  respondents,  and  $25,- 
000  for  the  other  intierests ;  that  Mr. 
Corbin  would  not  deal  with  any  of 
the  several  partners  other  than  re- 
spondent Page ;  that,  at  the  time,  it 
was  actually  understood  between 
Page  and  Devlin  and  one  Roberts,  an 
employee  of  Mr.  Corbin,  who  had  the 
matter  in  charge,  that  Mr.  Corbin 
would  take  the  property  at  a  price 
in  money  and  a  retained  interest, 
aggregating  a  value  greatly  in  ex- 
cess of  the  sum  represented  as  the 
extreme  price  he  would  pay.  The 
money  paid  to  the  several  partners 
by  Page  and  Devlin  was  the  money 
paid  by  Mr.  Corbin  to  them.  The 
Corbin  Coal  &  Coke  Company  was 
organized,  and  one-tenth  of  the  stock 
was  issued  to  Page  and  Devlin. 

The  case  was  made  up  on  the  is- 
sues of  fraud  and  the  Statute  of 
Limitations.  After  a  trial  on  the 
merits,  the  court  below  found  with 
the  appellants,  and  made  findings 
and  conclusions  upon  the  issue  of 
fraudulent  concealment.  A  motion 
for  a  new  trial  was  made  and  al- 
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lowed  by  the  court  upon  the  theory 
that  others  interested  would  not  be 
bound  by  any  judgment  that  might 
be  entered.  A  new  trial  was  or- 
dered with  directions  to  bring  in 
new  parties.  Disclaimers  were  ob- 
tained from  all  of  the  other  parties, 
save  one  or  two  who  had  been  wit- 
nesses upon  the  trial.  Appellants 
then  began  an  original  proceeding 
in  this  court,  praying  for  a  writ  of 
certiorari,  seeking  to  compel  the 
entry  of  a  judgment  in  accordance 
with  the  finding  of  the  court.  This 
court  held  against  their  contention. 
State  ex  rel.  Langley  v.  Superior  Ct. 
73  Wash.  110,  131  Pac.  482,  It  was 
afterwards  held  that  the  testimony 
taken  upon  the  so-called  new  trial 
should  be  supplemental  only  to  the 
testimony  that  had  already  been  tak- 
en (Langley  v.  Devlin,  87  Wash.  592^ 
161  Pap.  1134),  so  that  the  trial 
really  proceeded  as  if  the  order 
granting  a  new  trial  had  been  to  re- 
open the  case  for  additional  testi- 
mony. When  the  case  again  came  on 
for  hearing,  the  question  whether 
appellants  knew  of  the  retention  of 
the  stock  more  than  three  years  be- 
fore tkte  action  was  begun  became 
the  paramount  issue.  The  statute 
is:  "An  action  for  relief  upon  the 
ground  of  fraud,  the  cause  of  action 
in  such  case  not  to  be  deemed  to 
have  accrued  until  the  discovery  by 
the  aggrieved  party  of  the  facts  con- 
stituting the  fraud."  Rem.  Code 
1915,  §  159,  subd.  4. 

At  the  conclusion  of  the  trial,  the 
court  adhered  to  its  finding  that 
there  had  been  a  fraudulent  conceal- 
ment of  the  fact  that  the  respondent 
partners  had  retained  a  one-tenth 
interest  in  fraud  of  the  rights  of  the 
appellants,  but  found,  as  a  fact,  that 
appellants  had  knowledge  of  the 
fraud  more  than  three  years  before 
the  action  was  begun*  Judgment  of 
dismissal  was  accordingly  entered  in 
favor  of  respondents. 

The  case  comes  to  us  upon  the 
whole  record.  For  present  pur- 
poses, the  statement  of  the  facts  in 
the  case  of  Galbraith  v.  Devlin,  85 
Wash.  482, 148  Pac.  589,  is  sufficient. 
We  are  satisfied  the  finding  of  the 
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trial  judge  in  this  case  (essentially 
the  same  facts  were  found  by  an- 
other trial  judge  in  the  Galbraith 
Case),  that  respondents  were  guilty 
of  a  fraud  upon  those  who  had  mu- 
tual interests  in  the  property,  is  sus- 
tained by  a  preponderance  of  the 
testimony.  The  only  issue,  then,  is 
whether  appellants  were  barred  by 
the  Statute  of  Limitations. 

Appellants  contend  that  they  did 
not  know  that  respondents  had  re- 
tained a  stock  interest  until  about 
December  20, 1911.  The  action  was 
begun  January  8, 1912.  They  admit 
that  they  knew  that  Page  and  Devlin 
were  interested  in  the  property,  but 
insist  that  Page  and  Devlin,  by  con- 
duct, and  actual  representation,  fos- 
tered the  understanding  that  Mr. 
Corbin  was  hard  up  at  the  time  the 
sale  was  made,  and  that  they,  hav- 
ing confidence  in  the  property,  had 
put  $47,000  back  into  the  property 
and  had  become  interested  as  pur- 
chasers of  the  stock.  One  fact  is 
prominent,  that  Page  and  Devlin 
said  nothing  to  either  of  the  appel- 
lants that  would  suggest  an  owner- 
ship other  than  as  might  have  been 
acquired  by  purchase,  or  which  could 
be  construed  as  even  an  indirect  dis- 
closure of  the  fact  that  they  had  re- 
tained one  tenth  of  the  property,  al- 
though, up  to  the  time  this  action 
was  begun,  the  parties  met  fre- 
quently and  were  on  good  terms,  and 
at  least  one  of  the  appellants  was 
interested  in  other  investments  with 
them. 

Appellants  testify  that  their  first 
knowledge  of  the  fact  came  from 
one  J.  J.  O'Neill,  theretofore  a 
friend  of  all  parties,  but  who  admits 
that,  in  revenge  against  Page  and 
Devlin,  who  he  claims  had  beaten 
him  out  of  $7,500  in  another  deal, 
and  to  "get  even"  with  them,  he 
went  to  W.  J.  Langley  and  told  him 
that  Page  and  Devlin  had  defrauded 
the  other  partners  by  secretly  re- 
taining a  one-tenth  interest  in  the 
property,  and  that  they  had  a  cause 
of  action  against  them ;  that  the  ac- 
tion should  be  begun  at  once,  as  the 
ijompany  would  have  a  meeting  soon 
und  the  stock  might  be  put  beyond 


the  reach  of  a  judgment.  O'Neill, 
now  denies  that  he  furnished  orig- 
inal information,  or  told  appellants 
what  they  did  not  know,  but  the  fact 
remains  that,  immediately  after  he 
had  suggested  a  lawsuit,  appellants 
went  to  a  lawyer  in  Los  Angeles,  in 
or  in  the  vicinity  of  which  city  the 
parties  all  lived,  and  submitted  the 
facts  to  him.  The  attorney  told 
them  he  thought  they  had  a  case, 
and  advised  them  to  go  to  Spokane 
to  begin  their  suit.  Spokane  was 
the  home  of  the  corporation. 
O'Neill  gave  W.  J.  Langley  a.  letter 
of  introduction  to  Mr.  Gannon,  then 
and  now  a  practising  lawyer  in  Spo- 
kane. After  a  consultation,  Mr. 
Cannon  inquired  directly  of  Mr. 
Corbin  or  the  officers  in  charge  of 
the  company,  and  finding  the  fact  to 
be  that  Devlin  and  Page  had  re- 
tained a  one-tenth  interest,  began 
suit  withput  further  delay. 

After  the  motion  for  a  new  trial 
had  been  granted  and  pending  the 
second  hearing,  O'Neill  fell  out  with 
appellants  because,  as  he  contends, 
they  had  not  given  him,  or  because 
they  refused  to  sign  an  agreement  to 
give  him,  twenty  shares  of  the  stock 
they  hoped  to  recover.  In  the  mean- 
time, and  before  the  writing  of  a  let- 
ter to  W.  J.  Langley,  charging  him 
with  refusing  to  abide  his  contract, 
Page  and  Devlin  paid  O'Neill  the 
$7,500  which  they  had  theretofore 
repudiated.  Moved,  apparently,  by 
the  double  motive  of  a  new  love  for 
Page  and  Devlin  and  a  newly 
hatched  hatred  for  appellants, 
O'Neill  seems  to  have  given  way  to 
his  admitted  disposition  to  "get 
even"  with  appellants,  and  became  a 
partisan  and  a  witness  for  the  re- 
spondents. The  court  below  reject- 
ed his  oral  testimony,  but  did  give 
credence  to  the  letter  which  he  had 
written  to  W.  J.  Langley,  wherein 
he  complained  that  he,  Langley,  was 
not  playing  fair,  in  that  he  had  not 
delivered,  or  agreed  in  writing  to  de- 
liver, twenty  shares  of  the  stock  to 
be  recovered  as  before  mentioned,  in 
which  letter  he  said :  "Now  that  you 
have  won,  you  think  all  danger  is 
over  for  any  of  the  methods  to  come 
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out  in  which  you  used  in  order  to 
win ;  you  think  you  will  stand  me  off. 
Well,  if  your  word  is  any  good,  I 
will  test  it.  Does  it  ever  present  it- 
self to  you  how  you  and  your  broth- 
er used  my  name  in  the  deal,  stating 
I  was  the  first  one  who  ever  gave 
you  the  evidence  and  blamed  every- 
thing on  me,  when  I  can  swear^  that 
you  knew  all  about  it  before  ?  But 
that  doesn't  matter  now." 

As  we  read  this  letter,  it  adds 
nothing  to  the  story  of  O'Neill.  It 
,  rather  detracts  from  it.  «  It  is  not 
the  declaration  of  a  dispassionate, 
disinterested  man.  It  is  self-serv- 
ing. It  is  more  likely  that  it  is  the 
resource  of  an  admittedly  revenge- 
ful man.  He  knew,  when  he  wrote 
the  letter,  that  one  of  the  defenses 
was  that  the  action  had  not  been 
brought  in  time.  The  paragraph  re- 
lied on  and  accepted  by  the  court 
stands  out  boldly  as  an  invitation  to 
buy  his  peace,  vdth  the  assurance 
that,  if  it  were  bought,  he  would  not 
carry  his  wares  (which  he  after- 
wards did)  to  the  respondents,  he 
knowing  that  the  merit  of  the  case 
had  been  decided  by  the  superior 
judge  against  respondents,  and  that 
their  last  chance  was  the  Statute  of 
Limitations.  The  letter  can  have  no 
other  meaning,  for,  on  the  same  day, 
O'Neill  wrote  Mr.  Cannon,  attorney 
for  appellants,  complaining  that  W. 
J.  Langley  was  not  keeping  his 
agreement,  and  asking  him  to  ''look 
out  for  .  .  .  (his)  interest  in 
this  matter."  If  appellants  did  not 
win,  he  would  have  no  interest.  The 
only  inference  to  be  drawn  from  his 
letters  is  that,  if  his  interests  were 
looked  out  for,  all  would  be  well.  It 
would  still  be  possible  for  appellants 
to  prevail.  If  he  were  not  so  as- 
sured, then  "look  out."  The  whole 
correspondence  shows  a  willingness 
on  the  part  of  O'Neill  to  conceal  the 
"truth"  as  he  now  asserts  it  to  be, 
the  light  of  which  did  not  dawn  up- 
on him  until  respondents  had  of- 
fered to  pay,  or  had  actually  paid 
him,  $7,500  which  they  had  formerly 
refused  to  pay,  and  which,  so  far  as 
the  record  shows,  he  had  not  sought 
to  recover  by  resort  to  any  legal  pro- 
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ceeding.    The  experience  of  the  ages 
sustains  the  legal  conclusion  that, 
where  the  truth  is  made  'to  depend 
upon  the  pecuniary  interest  of  a  wit- 
ness who  has  no  interest  in  the  sub- 
ject-matter of  the  suit,  his  utter- 
ances wear  a  cloak  of  suspicion,  and 
they  should  not  be  _  _ 
accepted  unless  the  credibility— 
taint  is  removed  by  P^t'^Jl.'iS'^ 
the    testimony     of 
credible   witnesses   or  by   circum- 
stances that  cannot  be  denied. 

Another  witness,  Hughes,  testi- 
fies that  appellants  knew  all  the  time 
that  respondents  had  retained  an  in- 
terest. Of  this  witness,  the  trial 
judge  says:  "I  was  not  strongly 
impressed  by  the  testimony  of 
Hughes.  Not  that  I  do  not  believe 
him  credible,  but  the  character  of 
the  conversation  he  testified  to  was 
such  that  it  would  not  be  right  to 
plaintiffs  to  attach  top  great  weight 
to  it.  I  haven't  his  testimony  before 
me,  and  cannot  detail  what  he  said, 
but  I  have  a  distinct  impression  of 
the  atmosphere  (if  I  may  so  call  it) 
left  by  his  appeajance  upon  the 
stand,  which  was  that  too  great 
weight  should  not  be  given  his  tes- 
timony that  plaintiffs  knew  that  de- 
fendants had  retained  stock." 

While  friendly,  appellants  had  no 
business  relations  or  interests  with 
this  witness,  yet,  according  to  his 
testimony,  conveniently,  in  season 
and  out  of  season,  they  found  fre- 
quent occasion  to  tell  him — ^he  was, 
so  far  as  we  can  see,  equally  friendly 
to  the  respondents — ^that  their  case 
depended  upon  the  concealment  of  a 
fact.  His  testimony  is  so  incredible 
and  improbable,  and  the  "atmos- 
phere" is  so  clearly  carried  into  the 
printed  page,  that  we  have  no  hesi- 
tancy in  following  the  trial  judge. 
To  believe  him,  we  would  have  to 
say  that  appellants  were  fools. 
This,  counsel  for  respondents  do  not 
assert. 

The  decision  of  the  trial  judge  is 
made  to  rest  entirely  upon  the  tes* 
timony  of  a  witness,  Hayes.  Of  him 
and  his  testimony,  the  court  says: 
"Hayes's  testimony  is  in  the  form 
of  a  deposition.    Hayes  appears  to 
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be  the  one  njan  whom  plaintiffs 
feared.  They  evidently  knew  that 
he  had  possession  of  facts  that 
would  damage  them  if  they  were 
known.  I  do  not  see  how  the  tele- 
grams, letters,  and  manifest  solici- 
tude of  plaintiffs  and  their  counsel 
and  of  O'Neill  can  mean  anything 
else  than  that  they  feared  that  he 
might  tell  what  he  knew.  His  testi- 
mony is  in  no  wise  impeached.  It 
stands  here  as  that  of  a  credible  wit- 
ness. He  testifies  to  a  friendship 
of  long  standing  between  himself 
and  W.  J.  Langley,  and  to  a  close, 
daily,  and  intimate  relationship  be- 
tween them  and  their  families  in  the 
summer  of  either  1907  or  1908  in 
California.  He  had  bought  forty 
shares  of  the  coal  stock  from  de- 
fendants in  1907.  He  had  known 
Langley,  years  before  in  the  Coeur 
d'Alenes.  Most  naturally,  they  dis- 
cussed the  coal  property,  and  Hayes 
said  they  did  daily  and  at  length.  He 
testifies  that  W.  J.  Langley  knew  all 
along  that  the  defendants  had  stock. 
As  against  such  evidence,  the  de- 
nials of  plaintiffs  do  not  preponder- 
ate." 

It  seems  to  us  that  Hayes,  like 
Hughes,  "doth  protest  too  much." 
But,  since  the  trial  judge  has  rested 
his  decision  upon  his  testimony,  it  is 
only  fair  to  court  and  counsel  that 
we  should  explain  why  we  cannot 
subscribe  to  his  conclusion.  The 
trial  judge  frankly  states  that  he  ac- 
cepted Hayes's  testimony  because  he 
was  "the  one  man  whom  plaintiffs 
feared,"  and  because  "they  evident- 
ly knew  that  he  had  possession  of 
facts  jthat  would  damage  them  if 
they  were  known."  His  holding  is 
based  upon  the  assumption  that 
Hayes  might  tell  what  he  afterwards 
told  upon  the  witness  stand,  that  ap- 
pellants knew  Page  and  Devlin  had 
retained  an  interest  in  the  Corbin 
Coal  &  Coke  Company  long  before 
the  action  was  begun.  By  reference 
to  "telegrams  and  letters,"  the  court 
inf  erentially  charges  that  appellants 
and  their  attorney,  Mr.  Cannon,  at- 
tempted, through  the  aid  and  con- 
nivance of  O'Neill,  to  make  way  with 
the  witness  at  a  time  when  respond- 


ents and  their  attorney  were  about 
to  take  his  deposition  at  Los 
Angeles. 

The  court's  conclusion  is  wrong 
for  two  reasons :  Hayes  testifies  that 
W.  J.  Langley  knew  all  along  that 
defendants  had  stock.  This  is  not 
denied  by  appellants.  Indeed,  their 
case  is,  in  a  way,  predicated  upon 
the  fact  that  they  knew  all  along 
that  respondents  had  stock  in  the 
company.  Evidence  tending  to  show 
a  stock  holding  in  no  way  sustains 
the  essential  fact  that  appellants 
loiew  that  respondents  had  retained 
a  one-tenth  interest.  W.  J.  Langley 
testifies  that,  long  before  Hayes  be- 
came a  figure  in  this  piece  of  litiga- 
tion. Page  and  Devlin,  one  or  both, 
told  him  that  Mr.  Corbin  was  hard 
up  when  he  bought  the  mine,  and  to 
help  him  (Corbin)  out  they  had  put 
back  $47,000;  that  he,  Langley, 
talked  to  them  about  buying  some  of 
the  stock,  and  they  said  it  could  not 
be  obtained  for  *^ove  or  money." 
The  mine,  by  that  time,  had  come  to 
be  of  great  promise.  The  real  issue 
is  whether  appellants  knew  that  re- 
spondents, when  they  took  an  op- 
tion, did  so  on  their  own  account,  or 
intending  to  retain  an  interest  when 
they  conveyed  to  Mr.  Corbin. 

The  charge,  openly  made  by  coun- 
sel, that  appellants  and  their  at- 
torney endeavored  to  put  Hayes  be- 
yond the  reach  of  respondents,  so 
that  his  testimony  could  not  be  tak- 
en, brings  us  to  the  second  reason 
for  rejecting  the  court's  holding. 
When  considered  in  the  light  of  all 
the  facts  and  the  explanations  of  the 
parties,  the  correspondence  will  as 
readily  bear  an  interpretation  in 
favor  of  honesty  as  of  dishonesty. 
Respondents  were  in  no  way  inter- 
rupted in  their  purpose  to  see  and 
talk  with  Hayes,  and  to  take  his  dep- 
osition if  they  wanted  it,  by  any 
act  of  appellants.  Up  to  the  time  of 
O'Neill's  defection,  the  thing  that 
appellants  relied  on,  so  far  as  Hayes 
was  concerned,  was  that  they  under- 
stood that  Hayes  had  bought  stock 
of  Page  and  Devlin,  and  that  they 
had  told  him  not  to  say  anything 
about  it. 
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The  telesrram,  upon  which  the 
charge  that  appellants  sought  to 
make  way  with  Hayes  is  based,  is: 
''Case  almost  tried  and  then  con- 
tinued to  take  deposition  of  Hayes 
in  your  city.  Meet  Hayes  and  fix 
things  up  until  Billy  gets  there." 

That  this  telegram  must  be  con- 
strued in  the  light  of  the  statement 
of  counsel  as  to  what  they  expected 
to  prove  by  him  (hereinafter  noted) 
is  made  certain  by  reference  to  a  let- 
ter written  to  O'Neill  the  next  day 
by  Mr.  Cannon,  in  which  he  says: 
** .  .  ,  Keep  in  mind  seeing 
Hayes,  after  Langley  reaches  you, 
these  points.  Hayes  was  told^not  to 
mention  the  fact  that  he  had  his 
stock  to  anyone,  perhaps  because  it 
might  become  assessable  if  the 
transfer  was  made  upon  the  books 
of  the  Corbin  Coal  &  Coke  Company. 
I  cannot  see  how  Hayes  can  hurt 
us  much,  but  I  don't  believe  he  will 
hurt  us  at  all  if  he  is  carefully 
handled.  Langley  will  explain  the 
situation  to  you  fully.  Kindest  re- 
gards." 

Counsel  for  respondents  seem  to 
have  selected  the  circumstance  that 
Hayes  went  to  Riverside,  California, 
with  O'Neill,  after  he  had  been  in- 
formed by  wire  that  counsel  for  re- 
spcmdents  was  going  to  Los  Angeles 
to  take  his  deposition,  as  the  primal 
point  in  their  defense  of  the  decree. 
Upon  O'Neill's  bare  statement,  un- 
supported and  disputed  by  the 
events  transpiring  at  the  time,  they 
assume  that  appellants  and  their 
counsel  attempted  to  get  Hayes  out 
of  the  way  so  his  testimony  could 
not  be  taken,  at  a  time  when  counsel 
for  respondents  was  in  California 
with  an  open  commission  to  take  his 
testimony.  They  cite  apt  authority 
to  sustain  their  contention  that  one 
who  would  obstruct  justice  must 
bear  the  burden  of  adverse  presump- 
tions. With  this  principle,  we  have 
no  quarrel.  But  before  the  presump- 
tion follows,  the  fact  must  be  estab- 
lished. On  the  one  hand,  we  have 
CNeOl's  testimony.  He  is  thor- 
oughly discredited  as  a  witness.  On 
the  other  hand,  we  have  the  fact  that 
Hayes  makes  no  contention  that  he 


was  asked  to  get  out  of  the  way.  He 
was  in  no  sense  concealed.  He  was 
moving  at  his  ovni  volition.  Fur- 
thermore it  is  explained  that  Hayes 
was  given  to  the  excessive  use  of 
intoxicating  liquors  and  periodical 
sprees ;  that  the  purpose  of  the  cor- 
respondence was  to  keep  him  sober 
so  that  he  could  tell  the  truth  as 
counsel  for  appellants  understood  it 
to  be,  and  no  more  than  the  truth, 
when  sworn  as  a  witness.  That 
Hayes  would  swear  to  the  fact  that 
appellants  knew  that  respondents 
had  retained  one  tenth  of  the  prop- 
erty was  not,  up  to  that  time,  sug- 
gested by  anyone. 

O'Neill,  following  the  admitted 
flagitious  workings  of  his  mind, 
says  that  he  construed  the  telegram 
as  notice  to  get  Hayes  out  of  the 
way.  When  Langley  arrived, 
O'Neill  ireported  that  neither, he  nor 
a  detective  (Hughes)  had  been  able 
to  locate  Hayes.  Within  an  hour, 
Hayes  came  to  Langley 's  house  of 
his  own  accord.  Langley  says,  and 
he  is  borne  out  by  Hayes,  that  Hayes 
said  he  was  going  to  Riverside  to 
recover  a  disabled  automobile  which 
he  had  left  at  Riverside  for  repair. 
O'Neill  says  he  went  along  to  keep 
track  of  Hayes  and  keep  him  out  of 
the  way.  If  he  did,  he  failed  utter- 
ly, for  Mr.  Devlin  had  no  trouble  in 
locating  him.  Hayes"  maintained  a 
home.  Devlin  telephoned  him  at 
Riverside  about  7  o'clock  the  next 
morning.  He  told  Hayes  that  his  at- 
torney was  at  Los  Angeles  and  they 
wanted  his  deposition.  Hayes  re- 
plied that  he  would  return  at  once, 
which  he  did,  driving  his  own  car, 
which  had  been  repaired.  He  met 
Limgley  in  Los  Angeles.  They  rode 
together  to  Santa  Monica,  where 
both  he  and  Langley  lived,  and 
where  Devlin,  Page,  and  one  of  their 
attorneys  were  waiting  for  Hayes. 

Counsel  and  respondents  spent  a 
part  of  an  afternoon  and  a  whole 
evening  in  the  company  of  Hayes. 
His  deposition  was  not  taken. 

When  the  case  was  on  for  trial — 
the  first  trial — and  about  to  close, 
counsel  said: 

Also  we  desire  to  take  the  deposi- 
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tion  of  Mr.  and  Jlrs.  J.  J.  Hayes,  who 
are  down  there,  Mr.  Hayes  being  one 
of  the  parties  that  is  fully  familiar 
vrith  this  business  and  related  in  in- 
terest with  the  parties. 

Mr.  Cannon:  Now,  if  the  court 
please,  you  see  we  are  opening  the 
case  again. 

Mr.  Robertson:  I  am  willing  to 
conform  to  your  request. 

Mr.  Cannon :  Now,  let  us  look  at 
it.     Counsel  wants  four  witnesses  to 

go  on. 

Mr.  Robertson:  I  stated,  if  you 
are  going  down  there,  I  don't  care 
who  else  that  you  have  down  there. 
Mr.  Hayes  was  to  be  (here)  there. 
We  requested  him  to  come,  and  he 
was  taken  sick. 

Mr.  Cannon:  Well,  tell  us  what 
his  testimony  is. 

Mr.  Robertson:  Well,  his  testi- 
mony that  he  was  one  of  the  parties 
interested  in  this  forty  shares  of 
stock,  and  that  he  has  discussed  the 
matter  time  and  time  again  with  W. 
J.  Langley,  and  Mr.  Langley  knew 
that  he  got  that  interest  from  Mr. 
Devlin,  and  he  has  known  that,  I 
think,  since  1906,  along  in  there, — 
since  1907, — and  talked  the  matter 
over  from  time  to  time. 

Mr.  Cannon :  I  am  afraid  we  will 
try  this  case  over  again. 

Mr.  Robertson :  That  is  the  only 
additional  deposition  I  want. 

Counsel  had  previously  said:  "I 
don't  know  whether  it  is  due  to  me 
to  make  a  statement,  but  I  think 
probably  I  should  do  so.  I  went  to 
California,  and  Mrs.  Hayes  was  too 
ill  to  be  consulted  at  all.  Mr.  Hayes 
was  out  when  I  got  there,  in  a  dif- 
ferent part  of  the  state  with  Mr. 
O'Neill,  the  party  who  has  been  men- 
tioned in  this  testimony.  I  was  un- 
able to  talk  with  him  over  this  case 
until  shortly  before  the  deposi- 
tion was  taken,  and  he  has  stated 
that  he  was  friends  of  both  parties, 
and  upon  consideration  there  I  con- 
cluded that  I  would  not  take  his  tes- 
timony, the  full  scope  of  which  he 
never  gave  me." 

We  have  no  reason  to  disbelieve 
counsel.  Hayes  is,  therefore,  put  in 
one  of  two  positions   equally  dis- 


creditable to  him.  He  testifies  sev- 
eral times  over  that  he  had  told 
counsel  all  that  he  now  swears  to  at 
the  time  he  met  counsel  and  re- 
spondents in  California,  and  that 
he  did  not  want  to  give  his  depo- 
sition because  he  was  friendly 
to  both  sides.  He  says  he  told  Dev- 
lin in  Spokane,  after  the  suit  was 
started  and  "before  they  went  into 
court,"  that  at  least  "Billy  Langley 
knew  that  they  (respondents)  had 
retained  an  interest."  We  do  not 
believe  Hayes,  when  he  says  he  told 
counsel  in  California  that  the  Lang- 
leys  knew  all  the  time  that  respond- 
ents had  retained  an  interest  when 
the  control  of  the  property  was  made 
over  to  Corbin,  or  that  he  told  Dev- 
lin in  Spokane  as  early  as  February, 
1912.  If  he  had  done  so,  counsel 
would  not  have  made  the  statement 
to  the  court  that  he  did.  There 
would  have  been  no  occasion  for  it. 
Such  testimony  was  vital,  if  obtain- 
able, and  we  have  no  doubt  that  his 
testimony  would  have  been  com- 
pelled, or  that  he  would  have  been 
subpoenaed  to  attend  the  first  trial 
while  in  the  jurisdiction  of  our 
courts. 

We  find  nothing  in  the  record, 
other  than  Hayes's  present  state- 
ment, to  sustain  the  suggestion  that 
the  Langleys  had  often  said  to  Hayes 
that  they  knew  long  years  ago  that 
respondents  had  retained  an  inter- 
est. It  is  contradicted  by  every  con- 
comitant circumstance  in  the  case. 
The  contention  that  appellants  and 
their  counsel  attempted  to  get  Hayes 
out  of  the  way  makes  its  first  ap- 
pearance in  this  case  after  O'Neill 
had  been  won  over  to  the  other  side 
because  of  what  he  conceived  to  be 
ill  treatment.  His  disclosure  of 
what  he  now  says  is  the  truth,  not- 
withstanding his  former  declaration 
to  the  contrary,  was  not  made  until 
after  the  court  had  practically  de- 
cided the  case  upon  its  merits 
against  the  contentions  of  respond- 
ents. The  finding  that  Hayes  was 
the  one  man  whom  appellants 
seemed  to  fear  rests  entirely  on  the 
statement  of  O'Neill  that  he  endeav- 
ored to  suppress  the  testimony  of 
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Hayes,  and  upon  Hayes's  subsequent 
declaration  that  appellants  knew  of 
the  fraud.  Hayes  explains  his  po- 
sition, sajring:  "I  did  not  want  to 
interfere  in  this  affair  until  I  hap- 
pened to  come  here  (Spokane)  on 
other  business/' 

He  also  accounts  for  changing  his 
mind: 

A.  I  will  tell  you  why.  I  had  to 
come  to  Spokane  here;  there  is  a 
suit  pending  against  me  here,  which 
is  a  mistake.  I  had  paid  it.  I  had 
brought  up  the  evidence  with  me  and 
had  a  letter  with  me,  a  receipt  with 
me,  and  the  suit  is  now  being  dis- 
missed, and  while  I  was  up  here  I 
had  a  talk  with  Mr.  Devlin  and  Mr. 
Robertson ;  and  another  reason  I  de- 
cided to  give  my  testimony  is,  I  felt 
as  though  the  Langley  boys  had  not 
been  doing  the  right  thing  in  the 
case  from  the  conversations  I  had 
had  in  the  past,  and  while  I  was 
here  they  asked  me  to  make  it,  and 
I  said,  "Yes." 

We  have  weighed  the  testimony 
carefully.  With  the  testimony  of 
O'Neill  and  Hughes  rejected,  the  de- 
cree must  rest,  if  permitted  to  stand, 
upon  the  testimony— or,  rather,  not 
upon  the  whole  testimony,  but  upon 
one  assertion  of  Hiiyes — ^that  appel- 
lants knew  of  the  retention  of  a 
stock  interest  by  respondents.  The 
assertion  does  not  square  with  the 
facts  or  probabilities  as  disclosed  by 
other  witnesses  or  by  Hayes  himself. 
It  comes  late.  His  delay  is  but  care- 
lessly accounted  for.  His  reason  for 
throwing  over  his  friendship  for 
both  sides  in  favor  of  the  one  does 
not  bear  the  earmarks  of  truth, 
especially  so  when  he  admits  that, 
just  before  he  gave  his  testimony, 
a  Mr.  Roberts,  the  agent  who  made 
the  deal  in  Mr.  Corbin's  behalf,  and 
who  was  a  participant  in  the  divi- 
sion of  the  reserved  interest,  made 
his  credit  good  to  the  extent  of  sev- 
eral hundred  dollars  at  a  local  bank 
in  Spokane.  He  was  in  financial  dis-^ 
tress  at  the  time. 

There  is  nothing  in  the  record  that 
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would  warrant  an  overturning  of 
the  equities  of  the  case  upon  the  as- 
sumption that  appellants  "feared" 
Hayes.  W.  J.  Langley  frequently  ^ 
loaned  him  money,  which  he  repaid 
as  a  debt.  Within  six  months  before 
Hayes  gave  his  testimony,  he  says  he 
asked  W.  J.  Langley,  in  Los  Angeles, 
for  a  loan  of  $5  and  he  refused  it, 
"and  I  was  broke."  It  would  seem, 
if  Langley  feared  this  man,  he  would 
not  have  taken  the  chance  of  incur- 
ring his  displeasure  at  the  risk  of 
a  loss  so  slight  as         .  ^ 

$5.         Testimony    tentlmony 

fairly  explained  «pi»ined  away, 
away  and  contradicted  by  circum- 
stances in  evidence  is  not  conclu- 
sive upon  court  or  jury."  Moore, 
Facts,  §  92. 

See  also  Gosline  v.  Dryfoos,  45 
Wash.  896,  88  Pac.  634;  Keene  v. 
Behan,  40  Wash.  606,  82  Pac.  884 ; 
Coey  V.  Darknell,  25  Wash.  518,  65 
Pac.  760. 

But,  granting  that  appellants  and 
counsel  were  afraid  of  Hayes,  there 
is  as  much  or  more  in  the  record  to 
sustain  a  finding  that  the  fear  was 
that  Hayes  would  be  unduly  influ- 
enced by  respondents  as  that  he 
would  testify  as  he  did.  Hayes  was 
habitually  hard  up,  and  was  in  the 
habit  of  going  on  occasional  sprees. 
Nothing  is  offered  that  suggests  that 
he  is  a  fixed  or  dependable  character. 
The  elusiveness  of  O'Neill,  which  is 
now  so  clearly  proved,  is  enough  to* 
warrant  a  belief  that  respondents 
were  quite  able  to  take  care  of  them- 
selves in  dealing  with  witnesses. 

Mr.  O'Neill  has  not  only  been  con- 
tent to  be  upon  both  sides  of  this 
case,  but  in  his  zeal  he  is  willing  to 
make  himself  a  party  to  the  eloign- 
ment  of  a  witness,  a  crime  against 
the  administration  of  justice,  and  to 
sustain  his  position  he  imposes,  by 
his  unsupported  testimony,  the  same 
crime  upon  at  least  one  of  the  appel- 
lants, and  upon  one  of  their  attor- 
neys. "These  hard  imputations,  be- 
ing unsupported  by  facts,  do  not  add 
to  the  credibility  of  the  witness  who 
makes  them."    The  Bee,  1  Ware, 
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336,  Fed.  Cas.  No.  1,219.  So,  where 
a  witness  works  industriously  on  one 
-witness  side  of  a  cause,  and 

desertinv  to         then  tums  up  on  the 

other  side.  ^^j^^^.    gj^^^    ^^^    y^^ 

trays  the  confidence  reposed  in  him, 
he  is  not  to  be  believed.  Moore, 
Facts,  §  1006 ;  Blake  v.  Blake,  70  111. 
618. 

But  if  it  were  true  that  one  of  the 
appellants  endeavored  to  suppress 
testimony,  we  doubt  whether  it 
should  ever  warrant  a  judgment  of 

dismissal  in  disre- 
!?t*t'em*S*tr''''  gard  of  the  merits. 
rr.'iYmoiT.  A    substantial    fine 

for  contempt  is  usu- 
ally held  to  be  sufficient  to  compen- 
sate an  offense  against  the  maxim, 
"Omnia  praesumuntur  contra  spoli- 
atorem,"  and  the  offended  dignity  of 
the  court.  This  should  be  so  in  every 
case  where  it  is  uncertain  whether 
the  attempt,  if  made  at  all,  took 
other  form  than  mere  persuasion, 
and  the  testimony  is  forthcoming  be- 
fore the  court  is  called  upon  to  pass 
judgment  on  the  merits. 

Much  of  the  briefs  and  arguments 
are  taken  up  with  a  discussion  of  the 
doctrine  of  clean  hands,  and  the  fact 
that  appellants  joined  respondents 
in  a  suppression  of  the  truth  in  their 
dealings  with  Galbraith,  and  that 
they  did  not  make  others  who  had  an 
interest  in  the  subject-matter  par- 
ties to  the  suit.  But  we  are  con- 
tent to  follow  the  conclusion  of  the 
trial  judge,  that  is,  that  appellants 
may  recover  if  not  barred  by  the 
Statute  of  Limitations.  However, 
it  is  not  out  of  place  to  say  that  the 
doctrine  comprehended  in  the  max- 
ims, "Ebc  turpi  causa  non  oritur 
actio,"  and  "He  who  comes  into 
equity  must  come  with  clean  hands," 
is  not  to  be  applied  under  the  facts 

Aetio.-.ri.inir  of  tMs  case.  There 
from  bad  cause—  was  no  evil  in  the 


subject-matter  of 
the  contract  which  the  parties  made. 
If  evil  followed  the  execution  of  the 
contract,  the  respondents  were  the 
first  actors. 

Under  the  doctrine  relied  on,  re- 
lief is  denied  where  a  right  arises 
in  equity,  as  in  the  case  of  the 
highwayman,    illustrated   by   Lord 


Kenyon,  and  referred  to  in  most  of 
the  books  and  in  many  cases,  that  is 
to  say,  where  the  subject-matter  of 
the  contract  has  no  legal  status.  Or 
where  a  decree  would  operate  to 
place  the  title  to  property  which,  in 
equity,  belongs  to  another,  in  the 
hands  of  a  wrongdoer,  the  most  fre- 
quent illustration  of  the  latter  being 
where  one  executes  a  deed  with  se- 
cret trust  in  fraud  of  his  creditors. 

We  have  here  a  different  case. 
Respondents  say.  Although  we  may 
have  acted  in  fraud  of  your  rights, 
you  cannot  recover,  because  you 
were  a  party  to  a  fraud  which  we 
practised  upon  another.  If  appel- 
lants were  guilty  of  a  fraud  upon  a 
coworker,  the  fraud  was  invited  by 
the  respondents.  The  third  party  is 
not  complaining.  On  the  contrary,, 
he  has  made  com-  «  ,^  _ 
mon  cause  with  the  mutm-eieMt 
appellants;  and  to  JS^JfeiySf 
hold  that  a  court  of 
equity  cannot  search  a  contract 
that  is  neither  proscribed  nor  con- 
trary to  good  morals,  because  of  a 
f^aud  affecting  a  third  party  or  a 
collateral  right,  would  lead  to  the 
absurd  consequence  that  a  defend- 
ant in  a  suit  would  take  a  decree 
equivalent  in  its  legal  force  to  afiirm^^ 
ative  relief  under  the  idea  of  cor- 
rupt participation. 

Respondents  were  put  in  no  worse 
position  by  the  alleged  fraudulent 
acts  of  the  appellants.  On  the  con- 
trary, they  profited  by  them.  The 
maxims,  "He  who  comes  into  equity 
must  come  with  ^..^,«^  ^- 
clean  hands,  or,  maxim  as  to 
after  suit  brought,  ''*•"  ''"*•• 
"He  who  seeks  equity  must  do 
equity,"  mean  no  more  than  that  he 
who  has  defrauded  his  adversary  to 
his  injury  in  the  subject-matter  of 
the  action  will  not  be  heard  to  as- 
sert a  right  in  equity.  Respondents 
have  not  been  misled  or  overreached. 
By  no  act  of  appellants  have  they 
been  worsted.  In  the  application  of 
principles  it  is  important  that  we  do 
not  put  one  principle  at  war  with 
another.  While  courts  will  not,  as  a 
rule,  measure  equities  between 
wrongdoers,  they  are  quite  as  care- 
ful to  deny  to  any  man  the  advan- 
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tage  of  his  own  wrong.  In  passing 
ui)on  this  phase  of  the  case,  the 
court  below  resorted  to  an  illustra- 
tion, unique,  but  having  tiie  merit  of 
clarity  and  simplicity:  "The  subr 
ject-matter  of  this  litigation  is  the 
fund  received  from  Mr.  Corbin  for 
the  sale  of  these  co^l  lands.  Now, 
in  the  first  distribution  of  that  fund, 
plaintiffs  have  confessedly  soiled 
their  hands,  and  it  seemed  to  me 
that  that  ought  to  be  sufficient  to  in- 
voke the  maxim.  But  further  reflec- 
tion convinces  me  that  the  rule  does 
not  go  that  far.  I  have  tried  to 
visualize  the  soiling  of  hands,  and 
the  homely  picture  may  help  to 
grasp  the  situation.  Let  us  suppose 
that  the  fund,  cash  and  stock,  was 
placed  by  Mr.  Corbin  in  a  vessel  and 
handed  to  the  defendants.  The  color 
of  the  fund,  we  will  say,  is  black. 
Before  defendants  take  the  vessel  to 
plaintiffs,  they  put  their  hands  into 
it  and  extract  the  stock.  Their 
hands  are  stained  black.  The  color 
of  the  fund  remaining,  the  cash,  has 
changed  from  black  to  red.  Defend- 
ants now  take  the  vessel  to  plaintiffs 
and  say:  'Here  is  the  whole  fund; 
let  us  extract  some  of  it  before  tak- 
ing it  to  Galbraith.'  Accordingly, 
they  dip  their  hands  into  the  vessel 
and  take  out  cash,  leaving  but 
$75,000.  Their  hands  are  stained 
red,  and  the  color  of  the  fund  again 
changes  to  transparent  crystal^  and 
it  is  distributed.  The  maxim  will 
prevent  any  party  whose  hands  are 
soiled  from  litigating  with  respect 
to  the  fund  bearing  the  color  of  his 
hand  stains,  and  no  other.  In  this 
case,  the  fund  is  the  stock  and  its 
color  is  black;  plaintiffs  had  no  op- 
portunity to  immerse  their  hands 
into  the  vessel  when  it  was  black, 
hence  they  are  not  black.    The  fact 
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that  they  are  stained  red — by  an- 
other fund,  ajiother  transaction — 
will  not  prevent  them  from  litigat- 
ing now  over  this  fund." 

To  apply  the  maxims  relied  on  to 
the  facts  in  this  case  would  but  per- 
vert them;  to  say  that  if  any  man 
hath  done  a  wrong  to  another,  he 
shall  not  be  heard  in  any  case,  either 
at  law  or  in  equity. 

We  shall  not  follow  counsel  in 
their  criminations  and  recrimina- 
tions. They  lead  only  to  collateral 
questions,  and  tend  to  cloud  the  real 
issue.  Granting  equal  merit  in  all 
the  charges  made,  as,  indeed,  there 
has  been  equal  zest  in  making  them, 
it  would  seem  to  follow,  if  the  equi- 
ties are  equal,  that  the  rights  of  the 
parties  should  be  ^^^^^  ^^^^^ 
measured  by  the  tieij-ie^ai 
rules  of  law.  The  '**'*'"• 
parties  should  not  be  heard  in 
equity,  where  the  merit  of  the  case 
is  clear,  and  the  charge  made 
against  the  complaining  party  is  col- 
lateral to  the  main  issue. 

In  conclusion,  and  without  violat- 
ing our  holdings  that  the  Statute  of 
Limitations  is  not  an  unconscionable 
defense,  we  hold  that  it  may  be,  in 
the  light  of  all  attending  facts,  a 
technical  one,  and  unless  the  bar  is 
established  by  testimony  having  the 
earmarks  of  truth 
in  sufficient  degree  ii?ioiIi~  *' 
to  appeal  to  a  court  *:t»S£SSL~ 
of     conscience,     it 
should  never  be  resorted  to  to  de- 
feat positive  equities. 

Reversed,  and  remanded  with  in- 
structions to  enter  a  decree  in  favor 
of  the  appellants. 

EUi3»  Ch.  J.,  Moant,  FuUerton,  and 
Morris,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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ANNOTATION. 
He  who  comet  into  equity  mutt  come  with  dean  hands. 


I.  Introductory,  44. 

II.  Misconduct    justifying    application 
of  maxim  generally: 

a.  General  rule,  48. 

b.  Illustrations,  50*. 

c.  Necessity  of  injury  to  adverse 

party,  58. 

d.  Wrong  which  has  been  righted, 

59. 

e.  Conduct   pending    suit   or   at 

trial,  60. 

f.  Act  of  agent,  61. 

g.  Improper  motive,  61. ' 
h.  Illegal  conduct,  62. 

i.  Parties  in  delicto,   64. 

j.  Conduct  not  directly  connected 
with  matter  in  litiga- 
tion: 

1.  Generally,  65. 

2.  Illustrations,  68. 

III.  Inequitable   conduct   affecting   con- 
tract: 

a.  In  general,  70. 

b.  Affecting  person  not  party  to 

contract,  73. 

c.  Failure  to   perform  contract, 

73. 

d.  Failure  to  return  benefits  of 

contract,   76. 

e.  Lack  of  mutuality  in  contract, 

77. 

I.  Introductory, 

Because  of  the  impracticability  of 
collecting  all  of  the  cases  in  which 
the  principle  embodied  in  the  maxim, 
"He  who  comes  into  equity  must  come 
with  clean  hands,"  has  been  applied 
with  any  degree  of  certainty  as  to  the 
intended  application  therein  of  that 
principle,  owing  to  the  fact  that  in 
many  cases  wherein  such  an  applica- 
tion is  possibly  made  the  maxim  is  not 
mentioned,  this  note  is  confined  to  a 
discussion  of  the  decisions  in  which 
some  reference  is  made  to  the  maxim 
as  having  a  bearing  on  the  equities  in- 
volved in  the  suit. 

The  maxim,  "He  who  comes  into 
equity  must  come  with  clean  hands," 
states  a  fundamental  principle  of 
equity  jurisprudence. 

United  States. — Primeau  v.  Gran- 
field  (1911)  114  C.  C.  A.  549,  193  Fed. 
911,  writ  of  certiorari  denied  in  (1912) 
225  U.  S.  708,  56  L.  ed.  1267,  32  Sup. 


itl. — continued. 

f.  Inducing  breach   of   contract, 

78. 

g.  Fraud',  79. 
h.  Illegality: 

1.  Rule  stated,  80. 

2.  Application  of  rule,  80. 

3.  Qualification  of  rule,  82. 
IV.  Breach  of  trust  or  confidence,  83. 

V.  Fraud: 

a.  General  rule,  85.  * 

b.  Application  of  rule,  87. 

c.  Qualification  of  rule,  90. 
VI.  Deception  of  public: 

a.  In  business  generally,  92. 

b.  As  to  composition  or  proper- 

ties of  article,  95. 

c.  As  to  identity  of  manufacturer 

of  article,   97. 

d.  As  to  place  of  manufacture 

of  article,  99. 
VII.  Fraudulent  assignment  of  property: 

a.  In  general,  99. 

b.  To  defraud  creditors: 

1.  General  rule,  100. 

2.  Qualification  of  rule, 
VIII.  Act  contravening  statute: 

a.  In  general,  104. 

1},  Act    not    directly    connected 

with    matter    in    litigation, 

106. 

Ct.  Rep.  839;  Weegham  v.  Killefer 
(1914)  215  Fed.  171,  aflftrmed  in 
(1914)  L.R.A.1915A,  820,  131  C.  C.  A. 
558,  215  Fed.  289. 

Kentucky. — American  Asso.  v.  Innis 
(1900)  109  Ky.  604,  60  S.  W.  388. 

Maine. — Conners  v.  Conners  Bros. 
Co.  (1913)  110  Me.  428,  86  Atl.  843. 

Missouri. — Creamer  v.  Bivert  (1908) 
214  Mo,  485,  113  S.  W.  1118;  Avery  v. 
Central  Bank  (1909)  221  Mo.  87,  119 
S.  W.  1106. 

Ohio.— Kahn  v.  Walton  (1888)  46 
Ohio  St.  207,  20  N.  E.  203. 

Pennsylvania.  —  Hays's  Estate 
(1893)  159  Pa.  383,  28  Atl.  158. 

Texas.— Sanders  v.  Cauley  (1908) 
52  Tex.  Civ.  App.  261,  113  S.  W.  560. 

Thus,  in  Primeau  v.  Granfield 
(Fed.)  supra,  the  court  said:  "It  is 
a  fundamental  principle  of  equity  ju- 
risprudence that  a  court  of  equity  will 
exercise  its  extraordinary  powers  only 
for  the  enforcement  of  the  require- 
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ments  of  conscience,  and  in  enforcing 
them  it  demands  conscientiousness  in 
the  parties.  He  that  cometh  into 
equity  must  have  clean  hands." 

But»  as  is  stated  by  Pomeroy  in  his 
work  on  Equity  Jurisprudence,  'It  is 
not,  in  its  ordinary  operation  and  ef- 
fect, the  foundation  and  source  of  any 
equitable  estate  or  interest,  nor  of  any 
distinctive  doctrine  of  the  equity  ju- 
risprudence," but  *'is  rather  a  uni- 
versal rule,  guiding  and  regulating  the 
action  of  equity  courts  in  th^ir  inter- 
position on  behalf  of  suitor$  for  any 
and  every  purpose,  and  in  their  ad- 
ministration of  any  and  every  species 
of  relief."  1  Pom.  Eq.  Jur.  8d  ed.  § 
397,  p.  656. 

The  maxim  has  been  held  to  have 
no  application  in  actions  at  law.  Thus, 
in  Hoosier  Min.  Co.  v.  Union  Trust  Co. 
(1917)  173  Ky.  505,  191  S.  W.  306, 
the  court  said;  "The  'clean  hands' 
doctrine  is  a  tool  of  courts  of  equity 
only,  and  is  not  an  instrument  of  the 
law,  applicable  in  courts  of  law;  this 
being  an  ordinary  action  in  the  nature 
of  ejectment,  there  is  no  room  for  its 
application." 

However,  in  Slocum  v.  Slocum 
(1902)  37  Misc.  143,  74  N.  Y.  Supp. 
448,  an  action  instituted  by  a  mother 
to  procure  the  annulment  of  the  mar- 
riage of  her  infant  son,  wherein  mar- 
ital infidelity  of  the  son  was  charged 
in  a  counterclaim  for  a  divorce,  the 
action  was  said  by  the  court  not  to  be 
in  equity,  and  it  was  held  that  equi- 
table relief  could  not  therein  be  ap- 
plied. The  court  nevertheless  based 
its  holding  that  it  could  not»  "by  force 
of  the  facts  admitted,  apply  the  relief 
which  equity  sometimes  affords,  of 
leaving  the  parties  in  the  position  in 
which  we  find  them,  when  they  do  not 
come  into  court  with  clean  hands,"  on 
the  fact  that  the  complainant,  not  be- 
ing a  party  to  the  marriage  involved 
in  the  litigation,  must  be  presumed  to 
be  innocent  of  any  wrongdoing  con- 
nected therewith,  and  entitled  to  main- 
tain the  action. 

Where,  by  a  statute,  a  court  of 
equity  is  empowered  to  issue  a  writ 
of  mandamus,  it  has  been  held  that 
the  plaintiff,  suing  in  a  court  of  equity 
for  such  relief,  must  come  into  court 
with  "clean  hands."    Funck  v.  Farm- 


ers Elevator  Co.  (1909)  142  Iowa,  621, 
24  L.R.A.  (N.S.)  108,  121  N.  W.  53. 

And  an  act  enlarging  the  jurisdic- 
tion of  courts  of  equity  has  been  held 
.  not  to  deprive  those  tribunals  of  the 
right  to  require,  as  theretofore,  that 
parties  seeking  relief  in  su<;h  courts 
should  come  with  "clean  hands." 
Lenoir  v.  Mining  Co.  (1889)  88  Tenii^ 
168,  14  S.  W.  878. 

The  maxim,  "He  who  comes  into 
equity  must  come  with  clean  hands," 
is  based  on  conscience  and  good  faith. 
American  Asso.  v.  Innis  (1900)  109 
Ky.  595,  604,  60  S.  W.  388 ;  Vulcan  De^ 
tinning  Co.  v.  American  Can  Co. 
(1906)  72  N.  J.  Eq.  392,  12  L.R.A. 
(N.S.)  102,  67  Atl.  339.  And  it  has 
been  held  that  it  is  based  on  the 
maxim,  "He  who  asks  equity  must  do 
equity."  Ansley  v.  Wilson  (1873)  50 
Ga.  422. 

However,  it  has  also  been  held  to  be 
more  comprehensive  than  the  latter 
maxim.  Kinner  v.  Lake  Shore  &  M.  S, 
R.  Co.  (1904)  69  Ohio  St.  344,  69  N.  E.  . 
614,' wherein  the  court  said:  "The 
maxim  ['He  who  comes  into  equity 
must  come  with  clean  hands']  is  more 
comprehensive  in  its  results  than  is 
the  kindred  maxim,  that  'He  who  seeks 
'  equity  must  do  equity.'  The  latter,  in 
the  cases  to  which  it  applies,  defines  # 
conditions  which  should  be  annexed  to 
a  decree  granting  equitable  relief, 
while  that  which  is  here  invoked 
['clean  hands'],  in  the  cases  to  which 
it  applies,  denies  to  the  plaintiff  all 
relief;  but  so  similar  are  they  and  the 
reasons  upon  which  they  stand  in  all 
the  cases  to  which  they  apply  that,  in 
some  of  the  earlier  cases  and  com- 
mentaries on  equity  jurisprudence,  the 
entire  subject  is  treated  as  compre- 
hended within  the  maxim  lastly 
stated." 

The  difference  between  the  maxims, 
"He  who  comes  into  equity  must  come 
with  clean  hands,"  and  "He  who  seeks 
equity  must  do  equity,"  in  their  ap- 
plication by  the  courts,  has  been  held 
to  be  that  in  the  case  of  the  latter  it 
is  of  necessity  assumed  that  equities 
have  arisen  out  of  the  subject-matter 
of  the  litigation  in  favor  of  both  par- 
ties to  the  suit,  but  it  is  not  assumed 
that  the  party  seeking  the  aid  of  the 
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court  is  Ruilty  of  any  inequitable  con- 
duct. On  the  other  hand,  the  assump- 
tion in  the  application  of  the  principle 
embodied  in  the  maxim,  "He  who 
comes  into  equity  must  come  with 
clean  hands,''  is  that  the  party  asking 
the  aid  of  the  court  is  guilty  of  in- 
equitable conduct  in  connection  with 
the  subject-matter  of  the  suit.  Harton 
V.  Little  (1914)  188  Ala,  640,  65  So. 
951 ;  Post  V.  Campbell  (1901)  110  Wis. 
386,  85  N.  W.  1032. 

The  maxims,  "He  who  comes  into 
equity  must  come  with  clean  hands," 
and  "He  that  hath  committed  iniquity 
shall  not  have  equity,"  have  been  said 
to  state  the  same  principle. 

United  States. — Michigan  Pipe  Co. 
V.  Fremont  Ditch,  Pipe  Line  &  Reser- 
voir Co.  (1901)  49  C.  C.  A.  324,  111 
Fed.  284. 

Alabama. — Harton  v.  Little  (Ala.) 
supra. 

Arkansas.  —  Shattu  ck     v.     Watson 

(1890)  53  Ark.  150,  7  L.R.A.  551,  13  S. 
W.  516. 

Illinois. — ^Barnes  v.  Barnes  (report- 
ed herewith)  ante,  4. 

Indiana. — ^Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  v.  Crothersville  (1902)  159  Ind. 
330,  64  N.  E.  914. 

Kentucky.  —  Semonin     v.     Duerson 

(1891)  13  Ky.  L.  Rep.  171. 
Maryland.— Lord   v.   Smith    (1908) 

109  Md.  51,  71  Atl.  430. 

Massachusetts. — Rudnick  v.  Mur- 
phy (1913)  213  Mass.  470,  100  N.  E. 
643,  Ann.  Cas.  1914A,  538. 

Missouri. — Houtz  v.  Hellman  (1910) 
228  Mo.  655,  128  S.  W.  1006;  Little  v. 
Cunningham  (1906)  116  Mo.  App.  545, 
92  S.  W.  734. 

New  Jersey. — ^Woodward  v.  Wood- 
ward (1886)  41  N.  J.  Eq.  224,  4  Atl. 
424. 

New  York.— Weiss  v.  Herlihy  (1897) 
23  App.  Div.  608,  49  N.  Y.  Supp.  86. 

Pennsylvania. — Palmer  v.  Harris 
(1868)  60  Pa.  159,  100  Am.  Dec.  557; 
Simcox's  Estate  (1894)  15  Pa.  Co.  Ct. 
386;  Englander  v.  Apfelbaum  (1913) 
66  Pa.  Super.  Ct.  152. 

Wisconsin.  —  Post  v.  Campbell 
(1901)   110  Wis.  386,  85  N.  W.  1032. 

Thus,  in  Rudnick  v.  Murphy  (1913) 
213  Mass.  470,  100  N.  E.  643,  Ann. 
Cas.  1914A,  538,  the  court  said:  "Evi- 


dently, if  under  this  state  of  facts  the 
petitioners'  remedy  had  been  in  equity, 
and  if  they  were  now  seeking  by  equi- 
table process  to  compel  their  neigh- 
bors to  leave  open  the  full  space  which 
it  is  claimed  should  be  left  open  upon 
their  neighbors'  land,  the  petitioners 
would  fail,  both  for  the  reason  that 
they  who  seek  equity  must  do  equity, 
and  because  it  could  not  be  said  that 
they  came  into  court  with  clean  hands, 
or,  as  an  old  maxim  puts  it,  'He  that 
hath  committed  iniquity  shall  not  have 
equity.' " 

In  Little  v.  Cunningham  (1906) 
116  Mo.  App.  545,  92  S.  W.  734,  it  was 
said :  "One  of  the  ancient  and  familiar 
maxims  of  equity  jurisprudence  is 
that  'He  who. comes  into  equity  must 
come  with  clean  hands.'  The  maxim 
has  been  otherwise  stated :  'Who  does 
iniquity  shall  not  have  equity.' " 

The  maxim,  "He  who  comes  into 
equity  must  come  with  clean  hands," 
has  been  held  to  include  within  its 
operation  certain  other  maxims,  to 
wit:  "No  right  of  action  can  arise 
out  of  an  immoral  cause;"  "No  right  of 
action  can  arise  out  of  fraud  or  de- 
ceit;" "A  right  cannot  arise  to  any- 
one out  of  his  own  wrong;"  "Both  par- 
ties to  the  litigation  being  equally  at 
fault,  the  defendant's  position  is  the 
stronger."  Baird  v.  Howison  (1908) 
164  Ala.  366,  45  So.  668 ;  Harton  v.  Lit- 
tle (1914)  188  Ala.  640,  65  So.  951; 
Barnes  v.  Starr  (1894)  64  Conn.  154, 
28  Atl.  980. 

Thus,  in  Barnes  v.  Starr  (Conn.) 
supra,  the  court  said :  "The  rule  just 
quoted,  that  he  who  comes  into  equity 
must  come  with  clean  hands,  is  a 
broad  one.  It  includes  within  its 
operation  several  other  maxims,  fre- 
quently acted  upon  in  courts  of 
equity;  as,  'Ex  turpi  causa  non  actio 
oritur;'  *Ex  dolo  malo  non  oritur  ac- 
tio;' 'Jus  ex  injuria  non  oritur;'  'In 
pari  delicto  potior  est  conditio  defen- 
dentis.'  The  fundamental  reason  upon 
which  each  of  these  maxims  seems  to 
rest  is,  that  a  party  does  not  come  into 
court  with  clean  hands  to  whose 
cause  either  of  these  maxims  may  be 
justly  applied." 

The  principle  of  this  maxim  applies 
equally  to  all  of  the  parties  to  a  suit 
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in  a  court  of  equity.  Com.  v.  Filia- 
treau  (1914)  161  Ky.  434,  170  S.  W. 
1182,  wherein  the  court  said:  "The 
maxim — 'He  who  comes  into  equity- 
must  come  with  clean  hands' — imposes 
itself  alike  upon  him  who  defends  and 
upon  him  who  prosecutes  a  suit  in 
equity.  .  .  .  The  maxim  is  broad 
enough  to  demand  that  he  who  prays 
from  the  chancellor  protection  as  well 
as  he  who  seeks  affirmative  aid  must 
openly  and  frankly,  without  reserva- 
tion or  evasion,  yield  to  the  chancellor 
that  full  measure  of  confidence  and 
truth  which  is  prerequisite  to  the  as- 
sertion and  exercise  of  chancery  pow- 
ers, and  the  lack  of  which  must  neces- 
sarily repel  him  from  a  forum  whose 
very  foundation  is  mutual  confidence 
and  good  faith." 

The  maxim  need  not  be  pleaded,  for 
when  the  evidence  discloses  the  un- 
conscionable character  of  a  transac- 
tion, the  court,  whether  the  maxim  is 
pleaded  or  not,  will  of  its  own  motion 
apply  the  principle  involved  therein. 
Memphis  Keeley  Institute  v.  Leslie  E. 
Keeley  Co.  (1907)  16  L.R.A.(N.S.) 
921,  88  C.  C.  A.  112,  155  Fed.  964; 
Primeau  v.  Granfield  (1912)  114  C. 
C.  A.  649,  193  Fed.  911,  writ  of  cer- 
tiorari denied  (1912)  225  U.  S.  708,  56 
L.  ed.  1267,  32  Sup.  Ct.  Rep.  839 ;  Bent- 
ley  V.  Tibbals  (1915)  138  C.  C.  A.  489, 
223  Fed.  252;  Harton  v.  Little  (1914) 
188  Ala.  640,  65  So.  954;  Creamer  v. 
Bivert  (1908)  214  Mo.  485,  113  S.  W. 
1118;  Houtz  V.  Hellman  (1910)  228 
Mo.  655,  128  S.  W.  1001;  Gilmore  v. 
Thomas  (1913)  252  Mo.  156,  158  S.  W. 
577;  Wertheimer-Swartz  Shoe  Co.  v. 
Wyble  (1914)  261  Mo.  687,  170  S.  W. 
1128. 

Thus,  in  Memphis  Keeley  Institute 
V.  Leslie  E.  Keeley  Co.  (Fed.)  supra, 
after  stating  that  the  case  was  a  clear 
one  within  the  rule  that  a  court  of 
equity  will  not  aid  one  who  comes  be- 
fore it  with  unclean  hands,  the  court 
said:  "It  should  be  noted,  however, 
though  it  is  not  relied  on  either  by  the 
lower  court  or  by  appellee's  counsel 
here,  that  the  fact  in  regard  to  ap- 
pellee's fraudulent  misrepresenta- 
tions, as  we  have  adjudged  it,  was  not 
set  up  by  appellants  in  their  answer 
as  a  defense  to  the  suit.     This  pre- 


sents the  question  whether,  in  the  ab- 
sence of  its  having  been  so  presented, 
any  effect  can  be  given  to  it.  It  seems 
to  be  well  settled  that  such  a  matter 
need  not  be  pleaded  as  a  defense  to  a 
suit.  If  it  appears  from  the  record, 
it  will  be  given  effect  notwithstanding 
it  has  not  been  pleaded.  The  theory 
upon  which  this  is  done  is  that  in  real- 
ity it  is  not  a  matter  of  defense.  It 
is  given  effect  to,  not  on  defend- 
ant's account,  but  because  of  the  pub- 
lic." 

In  Gilmore  v.  Thomas  (1913)  252 
Mo.  147,  158  S.  W.  577,  it  was  said: 
''The  doctrine  that  he  who  comes  into 
a  court  of  equity  must  come  with  clean 
hands  may  be  invoked  by  this  court 
on  its  own  motion." 

The  object  to  be  attained  in  the  ap- 
plication of  the  principle  of  this 
maxim  has  been  said  to  be  the  punish- 
ment of  the  person  guilty  of  the  in- 
equitable conduct,  rather  than  the  ex- 
ercise of  any  concern  for  his  opponent 
in  the  litigation.  Harton  v.  Little 
(1914)  188  Ala.  640,  65  So.  951,  where- 
in the  court,  in  referring  to  this  max- 
im, said:  "It  is  also  made  clear  by 
the  authorities  that  the  principle  is 
not  invoked  out  of  any  regard  or  con- 
cern for  the  adverse  party,  but  more 
in  reproof  to  the  plaintiff,  and  by  way 
of  punishment  for  the  wrong  and  con-i 
demnation  thereof  by  the  court." 

The  requirements  of  the  principle 
involved  in  this  maxim  are  not  satis- 
fied by  a  fulfilment  of  the  literal  lan- 
guage of  its  demand.    Com.  v.  Filia-  . 
treau  (Ky.)  supra. 

The  meaning  of  the  maxim  is  that 
a  party  to  a  suit  in  equity,  in  order  to 
obtain  the  relief  sought,  must  not  have 
been  guilty  of  reprehensible  conduct 
directly  connected  with  the  matter  in 
controversy,  and  that  any  litigant  who 
is  at  fault  in  this  respect  will  not  re- 
ceive the  aid  of  a  court  of  equity  in 
the  protection  of  any  rights  which  he 
may  claim  relating  to  the  matter  of 
the  suit. 

United  States. — Michigan  Pipe  Co, 
V.  Fremont  Ditch,  Pipe  Line  &  Reser- 
voir Co.  (1901)  49  C.  C.  A.  324,  111 
Fed.  284;  Danciger  v.  Stone  (1909) 
187  Fed.  853;  Union  Cent.  L.  Ins.  Co. 
V.  Drake  (1914)   131  C.  C.  A.  82,  214 
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Fed.  542;  Weegham  v.  Killefer  (1914) 
215  Fed.  171,  affirmed  in  (1914)  L.R.A. 
1915A,  820,  131  C.  C.  A.  558,  215  Fed. 
289;  Bentley  v.  Tibbals  (1915)  138 
C.  C.  A.  489,  223  Fed.  247;  Kenyon  v. 
Weissberg  (1917)  240  Fed.  536. 

Georgia. — Employing  Printers  Club 
V.  Dr.  Blosser  Co.  (1905)  122  Ga.  515, 
69  L.R.A.  90,  106  Am.  St.  Rep.  137,  50 
S.  E.  353,  2  Ann.  Cas.  694. 

Kentucky.  —  Semonin  v.  Duerson 
(1891)  13  Ky.  L.  Rep.  171;  Pineville 
Land  &  Lumber  Co.  v.  Hollingsworth 
(1899)  21  Ky.  L.  Rep.  902,  53  S.  W. 
279;  Bennett  v.  Stuart  (1914)  161  Ky. 
279,  170  S.  W.  642. 

Maine. — Conners  v,  Conners  Bros. 
Co.  (1913)  110  Me.  434,  86  Atl.  843. 

Pennsylvania. — Scranton  Electric 
Light  &  H.  Co.  V.  Scranton  Illuminat- 
ing Heat  &  Power  Co.  (1886)  3  Pa.  Co. 
Ct.  635;  Englander  v.  Apfelbaum 
(1918)  56  Pa.  Super.  Ct.  152. 

Washington. — ^Langley  v.  Devlin 
(reported  herewith)  ante,  32. 

Thus,  in  Bentley  v.  Tibbals  (1915) 
138  C.  C.  A.  489,  223  Fed.  247,  the 
court  said :  ''It  is  a  venerable  maxim 
of  equity  that  one  who  comes  into 
equity  must  come  with  clean  hands. 
A  court  which  seeks  to  enforce  on  the 
part  of  the  defendant  uprightness, 
fairness,  and  conscientiousness  also 
insists  that,  if  relief  is  to  be  granted, 
it  must  be  to  a  plaintiff  whose  conduct 
is  not  inconsistent  with  the  standards 
he  asks  to  have  applied  to  his  adver- 
sary. In  other  words,  the  plaintiff's 
own  conduct  must  not  have  been  char- 
acterized by  a  want  of  good  faith  or 
a  violation  of  the  principles  of  equity 
and  righteous  dealing." 

In  Kenyon  v.  Weissberg  (1917)  240 
Fed.  536,  it  was  said:  "A  court  of 
equity  acts  only  when  and  as  con- 
science commands,  and  if  the  conduct 
of  the  plaintiff  be  offensive  to  the  dic- 
tates of  natural  justice,  then  whatever 
may  be  the  rights  he  possessed,  and 
whatever  use  he  may  make  of  them  in 
a  court  of  law,  he  will  be  held  remedi- 
less in  a  court  of  equity.  Weegham 
V.  Killefer  (1914;  D.  C.)  215  Fed.  168. 
The  often-heard  maxims,  'He  who  goes 
into  a  court  of  equity  must  go  with 
clean  hands,*  and  'He  who  has  not 
done  equity  cannot  have  equity,*  have 


given  rise  to  the  rule  of  law  that  a 
court  of  equity  will  leave  to  remedy 
at  law,  and  will  refuse  to  interpose 
to  grant  relief  to  one  who,  in  the  mat- 
ter or  transaction  concerning  which 
he  seeks  aid,  has  been  wanting  in  good 
faith,  honesty,  or  righteous  dealing." 

In  Semonin  v.  Duerson  (1891)  13 
Ky.  L.  Rep.  169,  it  was  said:  "'He 
who  comes  into  equity  must  come  with 
clean  hands;'  or,  as  it  is  sometimes 
expressed,  'He  that  hath  committed 
iniquity  shall  not  have  equity.'  The 
maxim  assumes  that  the  suitor  asking 
the  aid  of  a  court  of  equity  has  him- 
self been  guilty  of  conduct  in  viola- 
tion of  the  fundamental  conceptions  of 
equity  jurisprudence,  and  therefore 
refuses  him  all  recognition  and  relief 
with  reference  to  the  subject-matter 
or  transaction  in  question.  It  says 
that  whenever  a  party  who,  as  actor, 
seeks  to  set  the  judicial  machinery  in 
motion  and  obtain  some  remedy,  has 
violated  conscience,  or  good  faith,  or 
other  equitable  principle,  in  his  prior 
conduct,  then  the  doors  of  the  court 
will  be  shut  against  him;  the  court 
will  refuse  to  interfere  on  his  behalf, 
to  acknowledge  his  right,  or  to  award 
him  any  remedy.  Pom.  Eq.  Jur.  § 
397." 

In  Conners  v.  Conners  Bros.  Co. 
(1913)  110  Me.  428,  86  Atl.  843,  the 
court,  in  quoting  from  1  Pomeroy's 
Equity  Jurisprudence,  §  397,  said:  "It 
is  an  elementary  principle  of  equity 
jurisprudence  that  'whenever  a  party 
who,  as  actor,  seeks  to  set  the  judicial 
machinery  in  motion  and  obtain  some 
remedy,  has  violated  conscience  or 
good  faith,  or  other  equitable  princi- 
ple in  his  prior  conduct,  then  the  doors 
of  the  court  will  be  shut  against  him 
in  limine;  the  court  will  refuse  to  in- 
terfere on  his  behalf,  to  acknowledge 
his  right  or  to  award  him  any  rem- 
edy.' 1  Pom.  Eq.  Jur.  §  397.  This 
fundamental  conception  of  equity  has 
been  crystallized  in  the  familiar  max- 
im, 'He  who  comes  into  a  court  of 
equity  must  come  with  clean  hands.' " 

II,  Misconduct  justifying  appUoaiion  of 
maxim  generally, 

a.  Oeneral  rule, 
A  court  of  equity,  in  applsdng  the 
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principle  of  ''unclean  hands/'  will  not 
lend  its  aid  to  a  litigant  who  has  been 
guilty  of  any  reprehensible  conduct 
directly  connected  with  the  subject- 
matter  of  the  litigation  before  the 
court. 

United  Statesl — ^Weegham  v.  Kil- 
lefer  (1914)  215  Fed.  171,  affirmed  in 
(1914)  L.R.A.1915A,  820,  131  C.  C.  A. 
558,  215  Fed.  289 ;  Todd  Protectograph 
Co.  y.  Hedman  Mfg.  Co.  (1919)  254 
Fed.  829. 

Alabama.  —  Anders       v.       Sandlin 

(1914)  191  Ala.  158,  67  So.  687. 
California. — Johnston     v.     Murphy 

(1918)  —  Cal.  App.  — ,  172  Pac.  616. 

Connecticut.  —  Brown  v.  Brown 
(1895).  66  Conn.  493,  34  Atl.  490. 

Kentucky. — York  Coal  &  Coke  Co.  v. 
Hamilton  (1918)  182  Ky.  345,  206  S. 
W.  616. 

Massachusetts. — Lyons  v.  Elston 
(1912)  211  Mass.  478,  98  N.  E.  93. 

Michigan.— Farr  v.  Childs  (1918)  — 
Mich.  — ,  169  N.  W.  868. 

New  Jersey. — Pendleton  v.  Gondolf 

(1915)  85  N.  J.  Eq.  308,  96  Atl.  50; 
Thomson  Mach.  Co.  v.  Brown   (1918) 

104  Atl.  129. 

New  York. — Public  Service  Commis- 
sion V.  Brooklyn  Heights  R.  Co.  (1918) 

105  Misc.  254,  P.U.R.1919B,  258, 172  N. 
Y.  Supp.  790. 

Oklahoma. — International  Land  Co. 
V.  Marshall  (1908)  22  Okla.  693,  19 
L.R.A.(N.S.)  1056,  98  Pac.  957. 

Pennsylvania. — Reynolds  v.  Boland 
(1902)  202  Pa.  648,  52  Atl.  19;  Demp- 
ster V.  Baxmyer  (1911)  231  Pa.  37,  79 
Atl.  805. 

Tennessee. — C.  F.  Simmons  Medi- 
cine Co.  V.  Mansfield  Drug  Co.  (1893) 
93  Tenn.  94,  23  S.  W.  165;  Caldwell  v. 
Virginia  F.  &  M.  Tns.  Co.  (1911)  124 
Tenn.  593,  139  S.  W.  703. 

Texas.— Sanders  v.  Cauley  (1908) 
52  Tex.  Civ.  App.  261,  113  S.  W.  560. 

West  Virginia.— Hale  v.  Hale  (1907) 
62  W.  Va.  609,  14  L.R.A.(N.S.)  221,  59 
S.  E.  1056. 

Thus,  in  Weegham  v.  Killefer  (1914) 
215  Fed.  171,  affirmed  in  (1914)  L.R.A. 
1915 A,  820,  131  C.  C.  A.  558,  215  Fed. 
289,  the  court,  referring  to  the  maxim, 
said:  "Under  this  maxim,  any  wilful 
act  in  regard  to  the  matter  in  litiga* 
4  A.L.R.— 4. 


tion  which  would  be  condemned  and 
pronounced  wrongful  by  honest  and 
fair-minded  men  will  be  sufficient  to 
make  the  hands  of  the  applicant  un- 
clean. Both  courts  and  text-writers 
have  repeatedly  spoken  upon  this  sub- 
ject in  no  uncertain  language.  .  .  . 
He  who  has  act^d  in  bad  faith,  resort- 
ed to  trickery  and  deception,  or  been 
guilty  of  fraud,  injustice,  or  unfair- 
ness, will  appeal  in  vain  to  a  court  of 
conscien<;e,  even  though  in  his  wrong- 
doing he  may  have  kept  himself  strict- 
ly 'within  the  law.' " 

In  Brown  v.  Brown  (1895)  66  Conn. 
493,  34  Atl.  490,  after  a  reference  to 
the  maxim,  it  was  said :  "Whenever  a 
party  who,  as  actor,  seeks  to  set  the 
judicial  machinery  in  motion  to  obtain 
some  relief,  has  himself  violated  con- 
science or  good  faith  in  his  prior  con- 
duct with  the  matter  of  the  contro- 
versy, then  the  door  of  the  court  will 
be  shut  against  him ;  the  court  will  re- 
fuse to  interfere  in  his  behalf,  to  ac- 
knowledge his  right,  or  award  him 
any  remedy." 

In  C.  F.  Simmons  Medicine  Co.  v. 
Mansfield  Drug  Co.  (1893)  93  Tenn. 
94,  23  S.  W.  165,  the  court  said :  "The 
principle  is  general,  and  is  one  of  the 
maxims  of  the  court,  that  he  who 
comes  into  a  court  of  equity,  asking 
its  interposition  in  his  behalf,  must 
come  with  clean  hands;  and  if  it  ap- 
pear from  the  case  made  by  him,  or 
by  his  adversary,  that  he  has  himself 
been  guilty  of  unconscientious,  inequi- 
table, or  immoral  conduct,  in  and 
about  the  same  matters  whereof  he 
complains  of  his  adversary,  or  if  his 
claim  to  relief  grows  out  of,  or  de- 
pends upon,  or  is  inseparably  connect- 
ed with,  his  own  prior  fraud,  he  will 
be  repelled  at  the  threshold  of  the 
court." 

To  deprive  a  suitor  in  a  court  of 
equity  of  its  aid  under  the  principle  of 
the  "clean  hands"  maxim,  the  wrong 
complained  of  must  be  a  wrong  in  a 
legal  as  well  as  in  a  moral  sense. 
Dering  V.  Winchelsea  (1787)  lCox,Ch. 
Cas.  318,  29  Eng.  Reprint,  1184,  2  Bos. 
&  P.  270,  126  Eng.  Reprint,  1276,  21 
Eng.  Rul.  Cas.  617. 

It  must  be  inequitable  in  a  substan- 
tial part  thereof,  and  not  merely  in 
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some  particular  items  or  facts. 
Barnes  v.  Barnes  (reported  herewith) 
ante,  4. 

It  has  been  held  that  the  conduct 
complained  of  must  be  ^'morally  repre- 
hensible as  to  known  facts"  to  justify 
the  application  of  the  principle  of  this 
maxim.  Vulcan  Detinning  Co.  v.  Amer- 
ican Can  Co.  (1906)  72  N.  J.  Eq.  387, 12 
L.R.A.(N.S.)  102,  67  Atl.  339,  where- 
in the  court  said :  *'  'Unclean  hands/ 
within  the  meaning  of  the  ;naxim  of 
equity,  is  a  figurative  description  of  a 
class  of  suitors  to  whom  a  court  oi 
equity  as  a  court  of  conscience  will 
not  even  listen,  because  the  conduct  of 
such  suitors  is  itself  unconscionable; 
i.  e.,  morally  reprehensible  as  to 
known  facts." 

The  fact  that  a  litigant  has  no  rem- 
edy at  law  will  not  deter  a  court  of 
equity  from  the  application  of  the 
maxim  in  refusing  to  him  its  aid,  if, 
in  connection  with  the  subject-matter 
of  the  litigation,  he  has  been  guilty  of 
any  unconscionable  conduct.  Miller 
V.  Kraus  (1915)  —  Cal.  App.  — ,  155 
Pac.  834,  rehearing  denied  in  (1916) 
—  Cal.  — ,  155  Pac.  838. 

h,  Illtistrationa. 

In  Jahn  v.  Champagne  Lumber  Co. 
(1907)  152  Fed.  669,  a  creditors'  suit 
was  brought  against  a  corporation  and 
certain  of  its  stockholders  by  the  as- 
signee of  a  judgment.  It  was  charged 
that  the  defendants  had,  during  the 
pendency  of  the  suit  in  which  the 
aforesaid  judgment  against  the  cor- 
poration was  entered,  fraudulently 
caused  the  company  to  be  disorgan- 
ized for  the  purpose  of  defeating  a 
recovery  on  any  judgment  that  should 
be  rendered  in  such  suit  adverse  to 
them,  and  that,  to  accomplish  the  said 
purpose,  the  assets  of  the  concern 
were  fraudulently  distributed  among 
the  stockholders.  The  bill  prayed  for 
a  discovery  as  to  the  names,  etc.,  of 
the  remaining  stockholders.  The  de- 
fendants demurred  to  the  complaint 
and  refused  the  discovery.  The  court 
held  that,  by  demurring,  the  defend- 
ants had  admitted  the  charge  in  the 
complaint,  and  by  doing  so  and  refus- 
ing the  discovery  they  were  in  court 
with  "unclean  hands." 


In  Galliland  v.  Williams  (1918)  181 
Ala.  178,  61  So.  291,  one  who  pur- 
chased a  chattel  which  was  subject  to 
a  recorded  mortgage,  but  to  whom  the 
existence  of  the  mortgage  was  un- 
known, was  held,  in  the  application 
of  the  principle  of  this  maxim,  not  to 
be  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  against  the 
seller  where  he  (the  purchaser)  had 
not  satisfied  the  mortgage,  but  had 
been  sued  by  the  mortgagee  for  the 
conversion  of  the  property,  and  had 
been  found  guilty  thereof,  and  the  sum 
recovered  in  the  action  represented 
the  damages  sustained  because  of  the 
conversion,  and  not  a  satisfaction  of 
the  mortgage  debt. 

In  Hill  v.  Kavanaugh  (reported 
herewith),  ante,  1,  it  was  held  that 
a  county  treasurer  who  placed  public 
money  in  his  personal  account  to  ob* 
tain  for  himself  the  interest  was  not 
in  court  witli  clean  hands  in  seeking 
subrogation  after  the  failure  of  the 
bank  and  an  accounting  by  him. 

In  Pon  V.  Wittman  (1905)  147  Cal. 
291,  2  L.R.A.(N.S.)  683,  81  Pac.  894, 
the  proprietor  of  a  cigar  stand  and 
restaurant  located  in  the  passageway 
and  only  entrance. to  certain  houses 
of  prostitution,  who  claimed  to  have 
no  interest  in  the  business  of  such 
houses,  was  held  not  to  be  in  court 
with  "clean  hands"  in  seeking  to  en- 
join the  police  department  from  in- 
juring his  business  by  picketing  police 
officers  in  the  said  passageway,  it  hav- 
ing been  found  by  the  court  that  the 
success  of  his  business  was  mainly 
dependent  on  the  continued  mainte- 
nance of  the  premises  as  houses  of 
prostitution,  and  that  the  injunctioh 
was  sought  in  reality  for  the  protec- 
tion of  the  business  of  the  latter. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Crothersville  (1902)  159  Ind.  330, 
64  N.  E.  914,  the  suit  was  to  enjoin  the 
abatement  of  an  alleged  public  nui- 
sance. The  court  held  that  the  plain- 
tiff, in  order  to  meet  the  requirements 
of  the  principle  of  this  maxim,  should 
have  averred  facts  in  its  pleading 
showing  that  what  was  claimed  by  the 
defendants  to  be  a  public  nuisance 
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was  not  80  in  fact.  In  not  having  done 
80,  the  plaintiff  apparently  was  con- 
sidered as  seeking  the  aid  of  a  court 
of  equity  to  enjoin  the  abatement  of 
an  admitted  public  nuisance,  and  for 
that  reason  as  being  in  court  with  '*un- 
clean  hands;''  for  the  court  said:  'It 
is  a  well-settled  maxim  that  he  who 
comes  into  equity  must  come  with 
clean  hands.  Here  appellant,  under 
the  facts  found,  seeks  tiie  aid  of  equity 
to  enjoin  the  appellees  from  abating 
a  public  nuisance  maintained  by  it,  on 
the  ground  that  they  have  no  right  to 
abate  it  To  grant  such  relief  to  ap- 
pellant, who  is  maintaining  the  public 
nuisance,  would  be  contrary  to  the 
well-settled  principles  of  equity." 

In  Ho  Oil  Co.  V.  Indiana  Natural 
Gas  &  Oil  Co.  (1910)  174  Ind.  685,  30 
LJl.A.(N.S.)  1057,  92  N.  E.  1,  the  com- 
plainants sought  to  enjoin  the  defend- 
ant ^from  using  devices  for  pumping 
and  from  employing  any  other  arti- 
ficial power  or  appliance  for  the  pur- 
pose of  having  the  effect  of  increasing 
the  natural  flow  of  natural  gas  and 
oil  from  wells"  of  the  defendant.  The 
court  found  that  the  complainants 
themselves  had  been  guilty  of  similar 
practices  though  in  a  lesser  degree. 
In  that  case  it  was  said:  ''As  appel- 
lant (complainant)  was  guilty,  al- 
though in  a  lesser  degree,  of  the  same 
acts  charged  against  appellee,  the 
court  will  leave  the  parties  where  it 
finds  them,  for  the  reason  that  he  who 
seeks  equity,  must  do  equity,  and  must 
come  into  court  with  clean  hands." 

In  Schilling  v.  Quinn  (1912)  178 
Ind.  443,  99  N.  E.  740,  the  suit  was  to 
enjoin  a  levy  and  sale  under  an  execu* 
tion  issued  on  a  personal  judgment 
rendered .  in  an  action  to  foreclose  a 
lien.  The  defendants  objected  to  the 
form  of  the  judgment.  The  court,  in 
denying  the  relief  prayed,  held  that 
the  defendants  had  an  adequate  rem- 
edy at  law  by  appeal,  and  for  not  hav- 
ing paid  the  debt  represented  by  the 
judgment,  were  not  in  court  with 
"clean  hands,"  having  "failed  to  dis- 
charge their  just  obligation  in  the 
matter  in  controversy." 

In  Roberts  v.  Vonnegut  (1914)  58 
Ind.  App.  142,  104  N.  E.  821,  the  re- 
ceiver of  a  corporation  applied  to  a 


court  of  equity  to  determine  the  prior- 
ity of  the  claims  of  the  company's 
creditors.  Because  of  the  pendency  of 
a  suit  which  had  been  instituted 
against  the  corporation  for  the  ap- 
pointment of  a  receiver,  which  the 
stockholders  desired  to  avoid,  certain 
of  the  latter  had  agreed  among  them- 
selves to  advance  and  pay  into  the 
treasury  of  the  company  a  certain  sum 
of  money,  to  be  used  in  the  payment 
of  the  debts  of  the  concern,  on  condi- 
tion "that  certain  of  the  creditors  of 
said  company  would  extend  the  time 
of  payment  of  their  respective  applica- 
tions." These  stockholders  appeared 
on  the  receiver's  petition  as  a  class  of 
creditors  of  the  company.  The  court 
said:  "This  case  presents  some  equi- 
table features  on  both  sides,  and  in  a 
measure  involves  the  balancing  of 
equities;"  and  evidently  considered 
the  principle  of  this  maxim  applicable 
to  the  claim  of  the  stockholders  making 
the  advances  for  priority  over  other 
creditors  of  the  company,  since,  after 
holding  that  they  were  not  entitled  to 
such  priority,  it  further  said:  "He 
who  comes  into  equity  must  do  equity, 
and  come  into  the  court  with  clean 
hands  to  demand  equitable  relief." 

In  Gates  v.  Fauvre  (1918)  —  Ind. 
App.  — ,  119  N.  E.  155,  a  suit  to  en- 
force contribution  among  joint  debt- 
ors, it  was  held  that  the  defendant, 
having  interposed  techincal  objections 
to  the  complaint,  was  not  in  court  with 
"clean  hands"  in  so  doing,  and  the  re- 
lief desired  by  the  complainant  was 
granted. 

In  Gulf  Ref.  Co.  v.  Hart  (1912)  180 
La.  51,  57  So.  581,  it  was  held  that  the 
purchaser  of  real  estate  of  a  married 
woman,  the  latter  having  sold  the 
property  to  such  purchaser  without 
the  concurrence  of  her  husband,  was, 
under  the  principle  of  "unclean 
hands,"  not  entitled  to  the  relief 
prayed  for  by  him  against  other  claim- 
ants of  the  property. 

In  Dilly  v.  Barnard  (1886)  8  Gill 
&  J.  (Md.)  170,  a  party  to  the  suit  al- 
leged that  he  had  been  prevented  from 
properly  preparing  his  case  by  the 
failure  of  an  opponent  to  live  up  to  an 
agreement  entered  into  between  them, 
whereby  such  opponent  was  to  with- 
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draw  from  the  case  in  consideration  of 
his  release  from  all  liability  for  the 
payment  of  any  judgment  that  might 
be  rendered  therein  in  favor  of  the 
first-mentioned  party.  The  court 
found  that  the  action  complained  of 
had  not  prevented  the  complaining 
party  from  properly  preparing  his 
case,  and  held  that  such  party,  in  stat- 
ing that  he  was  prejudiced  thereby, 
was  not  in  court  with  "clean  hands," 
and  was  disentitled  to  the  relief 
prayed. 

Where,  in  furtherance  of  and  as  a 
part  of  a  fraudulent  scheme,  a  party 
to  a  suit  has  paid  a  mortgage  debt  on 
property,  he  is  not  in  court  with 
"clean  hands"  in  claiming  the  right  of 
subrogation  to  the  claim  of  the  mort- 
gagee, and  the  benefit  of  the  equitable 
doctrine  of  subrogation  should  be 
denied  to  him.  Lovejoy  v.  Bailey 
(1913)  214  Mass.  155, 101  N.  E.  63. 

In  Grocers'  Journal  Co.  v.  Midland 
Pub.  Co.  (1907)  127  Mo.  App.  356,  105 
S.  W.  310,  the  purchase  of  a  trade 
journal,  its  good  will,  etc.,  by  the  com- 
plainant, its  merger  into  his  own  news- 
paper, and  the  discontinuance  of  the 
name  of  the  merged  paper,  were  held  to 
preclude  him  from  enjoining  the  pub- 
lication by  another  of  a  newspaper 
bearing  the  name  of  the  discontinued 
journal,  it  appearing  that  complainant 
used  the  name  of  the  discontinued 
journal  in  advertising  to  deceive  the 
public. 

A  complainant  who  sought  thc^  aid 
of  a  court  of  equity  to  restrain  the  de- 
fendants from  discontinuing  the  tele- 
phone service  at  his  premises  by  dis- 
connecting his  extension  from  the 
main  line  was  held  to  be  in  court  with 
"unclean  hands,"  and  not  entitled  to 
the  relief  prayed,  because  of  his  un- 
dertaking on  numerous  occasions  fol- 
lowing the  disconnection  by  the  de- 
fendants to  redress  his  own  alleged 
wrongs  by  reconnecting  his  line  with 
the  main  line  in  such  a  way  as  to  de- 
prive others  of  the  service  to  which 
they  were  entitled.  Primm  v.  White 
(1912)  162  Mo.  App.  594,  142  S.  W. 
802. 

A  wife  who  causelessly  deserted  her 
husband  was  held,  in  Black  v.  Black 
(1878)  30  N.  J.  Eq.  215,  to  be  in  court 


with  "unclean  hands"  in  the  suit, 
which  was  to  recover  from  him  the 
value  of  certain  improvements  on  his 
property,  made  and  paid  for  by  her, 
and  to  recover  for  other  expenditures 
made  out  of  her  separate  estate. 

In  Camden  Iron  Works  v.  Camden 
.  (1902)  64  N.  J.  Eq.  723,  52  Atl.  477, 
reversing  (1900)  60  N.  J.  Eq.  211,  47 
Atl.  220,  the  fact  that  a  lien  claimant 
knowingly  filed  an  excessive  demand 
was  held  to  bar  a  suit  to  foreclose^  his 
liens. 

In  Abraham  v.  Cincinnati  (1903)  13 
Ohio  Dec.  627,  the  suit  was  in  equity 
by  the  trustee  of  a  decedent's  estate 
to  remove  a  possible  cloud  from  the 
title  of  certain  of  the  decedent's  prop- 
erty that  might  result  from  certain 
acts  of  the  decedent,  which  were  done 
by  him  during  his  lifetime,  with  a  view 
to  the  dedication  of  the  land  for  a  pub- 
lic park.  The  promise  so  to  dedicate 
the  property  was  made  by  the  decedent 
as  an  inducement  to  prospective  pur* 
chasers  of  real  estate  to  buy  adjacent 
property  which  he  had  for  sale;  and 
the  court  held,  therefore,  that,  under 
the  circumstances,  the  plaintiff  was  in 
court  with  "unclean  hands"  in  seeking 
its  aid  in  removing  any  cloud  on  the 
title  to  the  property  that  might  have 
resulted  from  the  acts  of  the  decedent. 

In  Auman  v.  Cunfer  (1906)  30  Pa. 
Super.  Ct.  368,  the  plaintiff  sought  an 
injunction  restraining  the  defendant 
from  interfering  with  the  erection  of 
one  half  of  a  line  fence  between  the 
lands  of  the  parties  to  the  suit,  which 
she  sought  to  build  under  public  au- 
thority, in  order  to  charge  the  defend- 
ant with  its  cost.  The  court  found 
that  a  partition  fence  between  the 
properties  had  fallen  into  decay,  and 
on  notice  of  its  condition  the  defend- 
ant had  repaired  one  half  thereof. 
Subsequently  the  defendant  had 
erected  a  new  and  sufficient  fence  be- 
cause the  former  had  been  destroyed 
by  the  plaintiff  after  its  repair  by  the 
defendant.  This  fence  had  also  been 
destroyed  by  the  plaintiff.  The  latter, 
in  seeking  the  relief  prayed,  was  held 
to  be  in, court  with  "unclean  hands." 

It  was  held  in  Wagner  v.  Wagner 
(1915)  60  Pa.  Super.  Ct.  526,  a  suit  in 
equity  in  the  nature  of  a;  bill  to  eject 
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the  defendant  from  premises  of  which 
the  plaintiff  (defendant's  husband) 
held  the  fee-simple  title,  that  the 
plaintiff  was  in  court  with  ''unclean 
hands''  in  seeking  the  relief  prayed, 
he  having  agreed,  in  proceedings  pre- 
viously instituted  by  the  defendant  for 
nonsupport,  that  she  should  occupy  the 
premises  involved  in  the  suit. 

In  York  Coal  &  Coke  Co.  v.  Hamil- 
ton (1918)  182  Ky.  345,  206  S.  W.  616, 
the  suit  was  to  quiet  title,  and  was 
brought  by  one  who  had,  under  an 
abandoned  survey,  secured  a  patent  to 
lands  which  he  knew  had  been  patent- 
ed by  another.  It  was  held  that  he 
was  not  in  court  with  clean  hands. 

In  Sweeney  v.  Wilkes-Barre  (1916) 
62  Pa.  Super.  Ct.  54,  the  suit  was  in 
equity  by  an  abutting  property  owner, 
but  in  tiie  interest,  as  stated  by  the 
court,  of  an  electric  lighting  company, 
to  restrain  a  municipality  from  inter- 
fering with  the  use  of  a  street  under 
and  across  which  the  plaintiff  had  laid 
a  pipe  through  which  he  had  run  a 
wire  for  the  purpose  of  procuring  elec- 
tric light  from  the  lighting  plant  for 
himself  and  neighbors,  which  pipe  and 
wire  he  leased  to  the  lighting  com- 
pany. Permission  not  having  been 
first  obtained  from  the  city  for  the 
laying  of  the  pipe  and  wire,  and  the 
purpose  in  laying  them  evidently  hav- 
ing been  to  aid  the  lighting  company 
to  violate  a  statute  requiring  such 
permission,  under  the  guise  of  an  im- 
provement made  by  a  property  owner 
on  his  property,  the  plaintiff  was  held 
to  be  in  court  with  "unclean  hands." 

In  McVey  v.  Brendel  (1891)  144  Pa. 
235, 13  LuR.A.  377,  27  Am.  St.  Rep.  625, 
22  Atl.  912,  a  suit  to  enjoin  the  defend- 
ant from  counterfeiting  labels  of  the 
plaintiff,  a  cigar  makers'  union,  which 
the  latter,  by  agreement  with  certain 
manufacturers,  was  permitted  to  place 
on  boxes  containing  cigars  which  were 
manufactured  by  union  men,  it  was 
held  that  the  purpose  of  the  labels  be- 
ing "to  do  harm  to  nonunion  men,  to 
prevent  the  sale  of  their  work,  to  cover 
them  with  opprobrium,"  the  plaintiff 
was  not  in  court  with  "clean  hands," 
and  was  consequently  not  entitled  to 
the  relief  prayed. 

In  Booker  v.  Smith  (1892)  38  S.  C. 


228,  16  S.  E.  774,  the  suit  was  to  re- 
cover on  attachment  bonds  executed 
by  the  defendant  as  surety  in  two  ac- 
tions at  law,  which  involved  the  same 
questions  and  were  precisely  the  same 
in  every  particular,  with  one  apparent- 
ly unimportant  exception.  The  at- 
tachments had  been  set  aside  at  the 
instance  of  the  plaintiff,  against  whom 
they  were  issued,  for  informality  in 
the  attachment  bonds,  after  an  appli- 
cation of  the  attaching  creditors  to 
amend  the  bonds  had  been  denied. 
The  court  held  that  the  purpose  of  the 
attaching  creditors  in  seeking  the 
amendment  of  the  bonds  having  been 
to  give  to  the  plaintiff  a  sufficient  se- 
curity against  the  results  of  unlawful 
attachments,  he  was  in  court  with  "un- 
clean hands"  in  seeking  to  recover  on 
the  informally  executed  bonds. 

In  Longinette  v.  Shelton  (1898)  — 
Teiin.  — ,  52  S.  W.  1078,  erasing  fund- 
ing stamp  from  bank  notes  with  acid 
before  a  tender  of  such  notes  in  pay- 
ment of  taxes  and  their  refusal  was 
held  to  bar  a  suit  to  recover  money 
paid  in  satisfaction  of  su<^h  taxes  and 
to  test  the  validity  of  tender  of  said 
notes  in  payment  thereof. 

Cobb  V.  Gooch  (1905)  40  Tex.  dv. 
App.  82,  88  S.  W.  401,  forcible  ejec- 
tion by  plaintiff,  who  was  an  applicant 
for  the  purchase  of  public  lands,  of 
the  defendant,  who  was  also  an  ap- 
plicant for  the  same  section  of  land, 
from  latter's  position  at  the  head  of 
the  line  of  applicants  for  land,  formed 
on  the  day  of  sale  at  the  door  of  the 
county  clerk's  office,  was  successfully 
pleaded  in  defense  of  a  suit  to  try  the 
title  of  the  defendant,  to  whom  the 
land  was  awarded. 

In  Sanders  v.  Cauley  (1908)  52  Tex. 
Civ.  App.  261,  113  S.  W.  560,  removal 
by  the  plaintiff,  with  the  consent  of 
the  school  trustees,  of  a  house  built 
on  land  dedicated  to  school  purposes, 
to  land  of  the  plaintiff,  who  was,  by 
agreement  with  said  trustees,  to  be- 
come the  owner  thereof,  disclosed  in 
a  suit  to  enjoin  the  removal  of  said 
house  from  plaintiff's  land,  was  held 
to.  bar  the  plaintiff  from  equitable  re- 
lief. 

In  Maxwell  v.  Maxwell  (1911)  69 
W.  Va.  414,  71  S.  E.  571,  it  was  held 
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that  where  the  plaintiff  in  a  suit  for 
divorce  on  the  ground  of  cruelty, 
which  consisted  of  accusations  by  the 
defendant  of  improper  conduct,  etc., 
was  herself  guilty  of  like  recrimina- 
tions, she  was  not  entitled,  under  the 
principle  of  "unclean  hands,"  to  the 
relief  sought. 

In  Raasch  v.  Raasch  (1898)  100  Wis. 
400,  76  N.  W.  591,  the  act  of  the  plain- 
tiff  in  inducing  a  husband  to  leave  his 
wife  in  order  to  procure  a  reconvey- 
ance of  real  estate  sold  to  the  husband, 
and  participation  in  a  fraudulent  con- 
veyance of  personalty  on  said  land  to 
defeat  an  anticipated  decree  in  favor 
of  the  wife  in  pending  divorce  pro- 
ceedings, were  successfully  pleaded  by 
the  wife,  who  was  decreed  divorce  be- 
cause of  such  desertion,  and  awarded 
said  property,  in  defense  of  a  suit 
against  her  to  enforce  a  lien  on  the 
property  for  unpaid  purchase  money. 

In  Thomson  Mach.  Co.  v.  Brown 
(1918)  —  N.  J.  Eq.  — ,  104  Atl.  129, 
it  was  held  that  injunctive  relief 
against  unlawful  acts  of  strikers 
would  not  be  denied  because  of  a  re- 
fusal of  the  employer  to  agree  to 
mediation. 

One  who  wrongfully  appropriates 
the  property  of  another  for  his  own 
use  will  not  receive  the  aid  of  a  court 
of  equity  in  any  matter  with  which 
such  reprehensible  conduct  is  con- 
nected. Union  Cent.  L.  Ins.  Co.  v. 
Drake  (1914)  131  C.  C.  A.  82,  214  Fed. 
536  (misappropriation  of  funds  loaned 
for  purpose  of  satisfying  mortgage) ; 
Commercial  Nat.  Bank  v.  Burch 
(1892)  141  IlL  519,  33  Am.  St.  Rep. 
331,  31  N.  E.  420  (forcibly  taking 
books  of  accounts  of  corporation) ; 
Bennett  v.  Stuart  (1914)  161  Ky.  264, 
170  S.  W.  542  (fraudulent  misappro- 
priation of  money  advanced  to  pur- 
chase mining  land) ;  Avery  v.  Central 
Bank  (1909)  221  Mo.  71,  119  S.  W. 
1106  (fraudulent  appropriation  of 
funds  of  a  bank  by  an  officer  and  di- 
rector thereof) ;  Lewis  v.  Holdrege 
(1898)  56  Neb.  379,  76  N.  W.  890, 
modified  so  as  to  correct  error  in  com- 
putation (1898)  57  Neb.  219,  77  N.  W. 
656  (diversion  by  bank  president  to 
his  personal  use  of  bank's  funds,  caus- 
ing failure  of  bank,  disclosed  in  suit 


by  assignees  of  his  interest  in  syndi- 
cate, to  require  syndicate  to  pay  to 
them  his  share  of  syndicate's  funds 
deposited  in  defunct  bank,  and  lost  by 
its  failure). 

In  Mitchell  v.  Leland  Co,  (1917)  158 
C.  C.  A.  329,  246  Fed.  103,  the  suit  was 
to  compel  the  trknsfer  of  a  certificate 
of  stock  on  the  books  of  a  corporation. 
It  was  held  that  the  plaintiff,  having 
been  implicated  in  a  concerted  plan  to 
despoil  the  rightful  owner  of  the  cer- 
tificate of  his  property  therein  by  for- 
cibly and  unlawfully  taking  the  certifi- 
cate from  the  latter's  possession  and 
pretending  to  sell  it  at  an  execution 
sale  in  satisfaction  of  a  judgment  by 
default,  obtained  against  the  owner 
thereof,  was  in  court  with  "unclean 
hands,"  and  was  not  entitled  to  the 
relief  prayed. 

In  Public  Service  Commission  v. 
Brooklyn  Heights  R.  Co.  (1918)  105 
Misc.  254,  P.U.R.1919B,  2^8,  172  N.  Y. 
Supp.  790,  it  was  held  that  years  of 
delay  on  the  part  of  a  street  railway 
company  to  provide  needed  cars  pre- 
cluded it  from  objecting  that  an  order 
requiring  the  furnishing  of  cars  was 
inequitable,  because  of  the  high  prices 
due  to  war  conditions,  the  court  say- 
ing: "If  the  companies  had  ordered 
the  250  cars  when  they  ought  to  have 
done  so,-  they  would  have  had  them 
long  ago,  and  much  of  this  very  seri- 
ous congestion  could  have  been  pre- 
vented. In  view  of  these  just  public 
claims,  which  outweigh  all  others,  the 
court  should  give  little  heed  to  nice 
considerations  of  equity,  which  might 
be  applicable  were  this  a  litigation 
between  private  parties,  involving 
only  private  rights  and  interests.  'He 
who  seeks  equity  must  do  equity,'  and 
'He  who  comes  into  equity  must  come 
with  clean  hands,'  are  maxims  which 
are  clearly  pertinent  in  these  proceed- 
ings, in  answer  to  the  respondents' 
claims  to  be  relieved  on  equitable 
grounds  from  compliance  with  the  or- 
der of  the  Commission." 

In  Vulcan  Detinning  Co.  v.  Assmann 
(1918)  185  App.  Div.  399,  173  N.  Y. 
Supp.  334,  it  was  held  that  a  corpora- 
tion was  not  precluded  from  relief 
against  the  illicit  use  of  a  secret 
process  because  of  the  fact  that  it  in* 
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troduced  a  spy  into  the  works  of  the 
rival  concern  solely  to  obtain  evidence 
of  the  inf  rinsrement  of  its  rights,  and 
not  for  the  purpose  of  copying  any 
methods  of  the  rival. 

In  Dean  v.  Elyton  Land  Co.  (1896) 
113  Ala.  276,  21  So.  218,  it  happened 
that  a  landlord,  instead  of  proceeding 
in  a  legal  manner  to  enforce  his  land- 
lord's lien  on  the  personal  property  of 
a  tenant  for  rent  in  arrears,  took  pos* 
session  thereof,  sold  it,  and  applied  the 
proceeds  to  the  payment  of  the  rent. 
One  who  held  a  mortgage  on  the  goods 
then  sued  the  landlord  in  an  action  at 
law  and  recovered  a  judgment  for 
damages  for  the  appropriation  of  the 
goods.  In  a  suit  instituted  by  the 
landlord  against  the  mortgagee  to  en- 
force his  lien  on  the  goods  for  the 
rent  and  for  relief  against  the 
judgment  at  law,  the  court  denied 
the  relief  prayed,  saying:  'It  is  an 
ancient  maxim  that  he  who  seeks 
equity  must  come  with  clean  hands. 
A  complainant  who  cannot  state  his 
case  without  showing  that  he  has  vio- 
lated the  law,  offending  the  property 
rights  of  him  whom  he  sues,  will  b^ 
denied  relief  in  a  court  of  equity.  The 
principle  is  universal  and  recognized 
in  many  decisions  of  this  court." 

If  two  authors,  in  preparing  similar 
works,  follow  the  same  procedure  in 
obtaining  the  material  for  their  pub- 
lications, and  their  acts  constitute  lit- 
erary piracy,  a  court  of  equity,  in  ap- 
plying the  maxim,  "He  who  comes  into 
equity  must  come  with  clean  hands," 
will  not  aid  one  in  a  suit  against  the 
other  for  the  infringement  of  his  copy- 
right. Therefore,  in  Edward  Thomp- 
son Co.  V.  American  Law  Book  Co. 
(1903)  62  L.R.A.  607,  59  C.  C.  A.  148, 
122  Fed.  922,  reversing  (1903)  121 
Fed.  907,  which  was  a  suit  between 
law-book  publishers  for  the  alleged  in- 
fringement of  a  copyright,  the  ques- 
tion raised  by  the  acts  of  the  defend- 
ants complained  of  is  stated  in  the 
opinion  of  the  court  as  follows:  "Is 
a  copyrighted  law  book  infringed  by  a 
subsequent  work  on  the  same  subject 
where  the  only  accusation  against  the 
second  author  is  that  he  collected  all 
available  citations,  including  those 
found  in  the  copyrighted  work,  and, 


after  examining  them  in  textbooks  and 
reiyorts,  used  those  which  he  consid- 
ered applicable  to  support  his  own 
original  text?"  Thp  court  was  of  the 
opinion  that  these  acts' did  not  amount 
to  an  infringement,  but  held  that  in- 
asmuch as  the  evidence  disclosed  that 
the  same  methods  had  been  employed 
by  the  plaintiffs  in  the  preparation  of 
theii"  work,  if  these  acts  constituted 
literary  piracy,  then  the  plaintiffs 
were  not  in  court  with  ''clean  hands," 
and  were  not  entitled  to  the  relief 
prayed. 

In  International  News  Service  v.  As- 
sociated Press,  248  U.  S.  215,  63  L.  ed. 
211,  2  A.L.R.  317,  39  Sup.  Ct.  Rep.  68, 
affirming  (1917)  2  A.L.R.  293,  157  C.  C. 
A.  436,  245  Fed.  244,  which  modified 
(1917)  240  Fed;  983,  the  action  was 
to  enjoin  the  pirating  of  the  complain- 
ant's news  service  by  the  appropria- 
tion and  republication  of  items  thereof 
without  further  investigation.  It  ap- 
peared that  the  complainant  had  ha- 
bitually taken  items  published  by  other 
news  agencies  as  ''tips",  to  be  inves- 
tigated, the  result  of  the  investigation 
being  later  sold  for  publication.  It 
was  held  that  this  did  not  debar  the 
complainant  from  the  relief  sought, 
the  court  saying:  "In  the  case  before 
us,  in  the  present  state  of  the  plead- 
ings and  proofs,  we  need  go  no  further 
than  to  hold,  as  we  do,  that  the  ad- 
mitted pursuit  by  complainant  of  the 
practice  of  taking  news  items  pub- 
lished by  defendant's  subscribers  as^ 
tips  to  be  investigated,  and,  if  verified, 
the  result  of  the  investigation  to  be 
sold, — the  practice  having  been  fol- 
lowed by  defendant  also,  and  by  news 
agencies  generally, — is  not  shown  to 
be  such  as  to  constitute  an  uncon- 
scientious or  inequitable  attitude 
towards  its  adversary  so  as  to  fix  upon 
complainant  the  taint  of  unclean 
hands,  and  debar  it  on  this  ground 
from  the  relief  to  which  it  is  otherwise 
entitled." 

Under  the  principle  of  the  maxim, 
a  court  of  equity  "would  hesitate  to 
hear"  one  who,  by  actual  violence,  or 
duress  per  minas,  has  procured  a  pow- 
er of  attorney  to  sell  lands,  sold  the 
property  to  himself,  and  then  acquired 
an  equitable  title  thereto.  Davis  v. 
Davis  (1890)  9  Mont.  274,  23  Pac.  715r 
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And  in  Swan  v.  Castleman  (1874)  4 
Baxt.  (Tenn.)  257,  it  was  held  that  the 
plaintiff,  who  was  charged  by  the-  de- 
fendant with  having  coerced  his 
(plaintiff's)  wife  into  conveying  her 
real  estate  to  a  third  person,  who  then 
reconveyed  it  to  him  and  his  wife 
jointly,  was  in  court  with  ''unclean 
hands"  in  a  suit  against  one  who, 
under  a  lease  of  the  property,  had  ac- 
quired possession  thereof  and  con- 
tinued in  possession  after  the  expira- 
tion of  the  term,  under  color  of  title. 

Furthermore,  it  has  been  held  that 
where  the  execution  of  an  instrument 
is  procured  by  promises  not  to  pros- 
ecute someone  charged  with  criminal 
conduct,  or  by  threats  of  a  criminal 
prosecution,  the  consideration  being 
illegal,  a  court  of  equity  will  refuse  its 
aid  to  either  party  to  the  transaction. 
Shattuck  V.  Watson  (1890)  53  Ark. 
147,  7  L.R.A.  551,  13  S.  W.  516  (prom- 
ise not  to  prosecute  for  forgery) ;  At- 
wood  V.  Fisk  (1869)  101  Mass.  363, 
100  Am.  Dec.  124  (promise  not  to  pros- 
ecute for  embezzlement) . 

A  court  of  equity,  in  the  application 
of  the  principle  involved  in  the  max- 
im, will  refuse  its  aid  to  a  litigant  who 
has  committed  forgery  in  connection 
with  the  subject-matter  of  the  suit  in 
which  such  aid  is  sought.  Harton  v. 
McKee  (1896)  73  Fed.  556.  In  that 
case  the  suit  was  for  the  specific  per- 
formance of  a  contract  for  the  sale  of 
lands.  The  defendant  had  given  to  the 
plaintiff  an  option  in  writing  to  pur- 
chase certain  lands  of  the  former, 
which  option  it  was  sought  to  exercise. 
The  correct  dates  of  certain  letters 
alleged  to  have  been  fraudulently 
changed  by  the  plaintiff  w^re  essential 
to  be  known  in  determining  whether 
the  option  had  been  abandoned.  The 
evidence  showed  that  the  dates  had 
been  changed,  and  the  court  denied  the 
plaintiff  the  relief  prayed,  saying:  "It 
is  unnecessary  to  determine  here  as  to 
whether  or  not  these  changes  were 
fraudulent  to  the  extent  contended  for 
by  the  defendants;  but  certainly,  if 
the  changes  were  fraudulent  in  the 
way  which  has  been  indicated  above, 
for  the  purpose  of  making  a  case  for 
complainants,  no  court  of  equity 
would  grant  the  complainants  any  re- 
lief.   They  must  come  into  a  court  of 


equity  with  clean  hands;  and  if  they 
come  with  papers  forged  for  the  pur- 
pose of  making  a  case,  certainly  they 
would  have  no  standing  in  court." 

In  Simcox's  Estate  (1894)  15  Pa.  Co. 
Ct.  386,  it  appeared  that  a  widow  had 
forged  an  instrument,  alleged  by  her 
to  be  the  will  of  her  deceased  husband, 
conveying  the  bulk  of  his  estate  to  her, 
after  destroying  the  authentic  will  by 
which  the  property  was  left  to  an  in- 
fant without  a  guardian.  She  was  held 
to  be  in  court  with  "unclean  hands"  in 
resisting  the  assessment  by  the  court 
against  her  of  the  attorneys'  and  wit- 
nesses' fees  incurred  in  a  suit  ordered 
by  the  court  to  be  instituted  for  the 
purpose  of  contesting  the  widow's 
right  to  retain  the  property. 

In  Barnes  v.  Barnes  (reported  here- 
with) ante,  4,  it  was  held  that  where 
the  certain  forgeries  complained  of 
were  only  as  to  some  of  the  items  of 
an  account,  a  court  of  equity  could  not 
refuse  an  accounting  as  to  other  items 
which  were  not  forged. 

One  who,  by  his  conduct,  has  ac- 
quiesced in  a  wrong,  is  estopped  from 
claiming  that  it  precludes  the  wrong- 
doer from  equitable  relief. 

In  Snyder  v.  Kelter,  4  Alaska,  447, 
acquiescence  in  the  presence  of  bawdy- 
houses  was  pleaded  against  plaintiff  in 
a  suit  for  their  abatement. 

In  Conners  v.  Conners  Bros.  Co. 
(1913)  110  Me.  428,  86  Atl.  843,  it  was 
held  that  whether  certain  business 
transactions  of  the  defendant  cor- 
poration were  in  accordance  with  ap- 
proved business  methods  or  were 
fraudulent  in  law  or  reprehensible  in 
morals,  the  fact  that  the  complainant 
had  knowledge  thereof  and  consented 
thereto  was  sufficient  to  bring  his  case 
within  the  principle  of  this  maxim. 

In  Ryan  v.  Miller  (1911)  236  Mo. 
496,  139  S.  W.  128,  Ann.  Cas.  1912D, 
540,  a  subscriber  to  the  stock  of  a  cor- 
poration the  purpose  of  which,  known 
to  him,  was  to  use  the  money  sub- 
scribed to  gamble  on  horse  racing,  was 
held  to  be  in  court  with  "unclean 
hands"  in  seeking  to  rescind  the  con- 
tract, and,  after  the  undertaking  had 
failed,  to  recover  the  money  invested 
in  the  enterprise  on  the  ground  of 
fraud. 
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In  Shotwell  v.  Stickle  (1914)  83  N. 
J.  Eq.  193,  90  Atl.  246,  acquiescence 
by  heirs  in  purchase  at  an  executor's 
sale  of  the  decedent's  estate  by  the 
executor  was  held  to  preclude  them 
from  proceeding  to  set  aside  the  sale. 

A  court  of  equity  will  not  aid  a  ten- 
ant who,  in  connection  with  the  mat- 
ter in  controversy,  has  been  guilty  of 
inequitable  conduct  toward  his  land- 
lord, or,  in  the  case  of  a  joint  tenancy, 
toward  his  cotenant. 

Therefore  a  tenant  who  had,  un- 
known to  his  landlady,  purchased  a 
judgment  for  the  balance  of  the  pur- 
chase price  outstanding  against  the 
property,  and,  unknown  to  her,  had 
levied  on  the  land  in  execution  of  the 
judgment,  and  bought  the  property  at 
the  execution  sale,  has  been  held  to 
be  in  court  with  "unclean  hands,"  and 
not  entitled  to  the  relief  prayed  in 
suing  in  equity  to  recover  from  the 
landlady  the  portion  of  the  selling 
price  of  the  property  paid  by  him  at 
the  sale,  and  received  by  her,  under  a 
rule  against  the  sheriff  for  the  dis- 
tribution of  the  money  to  her  and  to 
certain  of  her  creditors,  which  money 
he  claimed  because  of  improvements 
made  by  him  on  the  property.  San- 
deford  v.  Lewis  (1882)  68  Ga.  482. 

In  Anders  v.  Sandlin  (1914)  191 
Ala.  158,  67  So.  684,  it  appeared  that 
the  complainant  agreed  with  the  ward 
of  the  defendant  before  the  relation  of 
guardian  and  ward  was  created  be- 
tween the  latter  and  his  ward,  that  he 
would  bid  in  the  mortgaged  property 
of  the  ward  at  a  foreclosure  sale 
thereof,  with  liability  to  pay  only  the 
amount  of  the  mortgage  debt,  not- 
withstanding his  bid  should  be  for  a 
greater  amount.  In  accordance  with 
the  terms  of  the  agreement,  the  com- 
plainant was  to  have  the  use  of  the 
property  for  the  ensuing  year  in 
liquidation  of  the  debt  so  created. 
The  complainant  occupied  the  prop- 
erty during  the  said  year  and  for  sev- 
eral years  thereafter,  recognizing  the 
relation  of  landlord  and  tenant  as 
existing  between  himself  and  the  de- 
fendant's ward,  and  later  the  defend- 
ant himself  as  guardian.  After  refus- 
ing to  pay  any  further  rent,  the  com- 
plainant  interviewed  an   attorney  in 


the  matter.  He  then  gave  his  note  to 
the  defendant  for  the  rent  due  for  his 
use  of  the  property  for  the  year  cur- 
rent at  the  institution  of  the  suit,  and 
then  sued  to  have  it  canceled,  claim- 
ing that  he  was  the  owner  of  the  prop- 
erty, and  that  the  note  was  therefore 
without  consideration.  The  court,  in 
refusing  the  prayer  of  the  complain- 
ant, did  so  on  the  ground  that  a  ten- 
ant may  not  question  his  landlord's  ti- 
tle during  the  tenancy,  and  that  the 
maxim,  "He  who  comes  into  equity 
must  come  with  clean  hands,"  had  a 
"bearing"  on  the  matter  in  contro- 
versy. 

In  Hardee  v.  Alexander  (1915)  — 
Tex.  Civ.  App.  — ,  182  S.  W.  67,  it  ap- 
peared that  the  parties  were  cotenants 
of  land  purchased  in  their  joint 
names.  The  plaintiff,  by  agreement 
with  the  defendant,  was  to  make  the 
cash  pajntnent  required  by  the  vendor, 
the  defendant  was  to  make  the  first 
deferred  payment,  and  both  were  to  be 
liable  for  the  payment  of  an  equal 
share  of  the  remaining  notes  repre- 
senting the  balance  of  the  purchase 
price.  The  cash  payment  was  made 
and  several  of  the  notes  were  met  by 
the  plaintiff.  For  the  purpose  of 
meeting  the  outstanding  notes,  the 
plaintiff  agreed  with  the  defendant 
that  she  might  sell  timber  standing  on 
the  land,  and,  in  this  manner,  and  by 
borrowing  money  on  the  property, 
raise  sufficient  funds  with  which  to 
pay  off  the  debts  represented  by  the 
notes.  At  the  time  of  this  agreement 
the  plaintiff  had  instituted  a  suit 
against  the  defendant  of  trespass  to 
try  the  title  to  the  land  so  purchased, 
the  original  agreement  between  the 
parties  having  provided  that  "in  case 
either  party  should  default  in  their 
payments  as  aforesaid,  the  party  pay- 
ing would  derive  all  of  the  benefits 
from  the  purchase  of  the  lands." 
The  person  who  was  to  purchase  the 
timber  from  the  defendant  and  to  lend 
the  money  on  the  land  for  the  purpose 
of  her  meeting  the  notes  refused,  to 
make  the  loan  unless  the  plaintiff 
would  dismiss  his  suit  against  the  de- 
fendant, which  the  former  refused  to 
do.  In  the  instant  suit,  which  was  to 
declare  a  trust  in  the  interest  of  the 
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defendant  in  the  land  in  favor  of  the 
plaintiff,  under  the  clause  of  the  con- 
tract between  them  which  provided 
for  a  forfeiture  of  their  rights  to  the 
other  of  them  in  case  of  a  default  by 
either,  it  was  held  that  because  of  the 
plaintiff's  refusal  to  dismiss  his  previ- 
ous suit  against  the  defendant,  there- 
by preventing  her  from  procuring  the 
money  necessary  to  perform  her  part 
of  the  agreement  to  purchase  the  land, 
the  plaintiff  was  in  court  with  "un- 
clean hands,"  and  not  entitled  to  the 
relief  prayed. 

However,  where  the  wrong  of  a  ten- 
ant was  not  directly  connected  with 
the  subject-matter  of  the  suit,  the 
case  has  been  held  not  to  be  one  for 
the  application  of  the  principle  in- 
volved in  this  maxim.  Cunningham  v. 
Pettigrew  (1909)  94  C.  C.  A.  457,  169 
Fed.  335.  In  that  case  it  appeared 
that  the  defendant  and  others  entered 
into  a  scheme  in  connection  with  the 
purchase  of  a  mining  claim  in  fraud 
of  the  complainant.  On  discovery  of 
the  fraud,  the  latter  repudiated  the 
agreement  and  the  defendant  subse- 
quently acquired  the  interests  of  his 
co-conspirators  in  the  property.  It 
was  held  that  the  complainant  and  the 
defendant  were  not  cotenants  of  the 
property,  the  former  not  having 
known  that  the  latter  had  any  inter- 
est therein,  so  as  to  charge  the  com- 
plainant with  inequitable  conduct 
towards  a  supposed  cotenant  by  his 
relocation  of  the  claim  and  institution 
of  proceedings  asserting  a  claim  to 
the  property  adverse  to  the  defendant. 
It  was  further  held  that  if  such  con- 
duct on  the  part  of  the  complainant 
was  inequitable,  it  was  so  uncon- 
nected with  the  original  fraud  which 
caused  the  institution  of  the  instant 
suit  that  the  case  was  not  one  for  the 
application  of  the  principle  of  "un- 
clean hands"  to  defeat  the  complain- 
ant's suit. 

<?.  Necessity  of  injury  to  adverse  party. 

The  party  to  a  suit  complaining  of  a 
wrong  must  have  been  injured  there- 
by in  order  to  justify  the  application 
of  the  principle  of  "unclean  hands" 
to  the  case  of  his  opponent.  Lyman 
%,  Lyman  (1916)  90  Conn.  406,  L.R.A. 


1916E„  643,  97  Atl.  312;  Chicago  v. 
Union  Stock  Yards  &  Transit  Co. 
(1896)  164  lU.  238,  35  L.R.A.  281,  45 
N.  E.  430;  John  Anisfield  Co.  v.  Ed- 
ward B.  Grossman  &  Co.  (1901)  98 
III.  App.  180;  American  Asso.  v.  Innis 
(1900)  109  Ky.  595,  60  S.  W.  888; 
Beekman  v.  Marsters  (1907)  195 
Mass.  214,  11  L.R.A.(N.S.)  201,  122 
Am.  St.  Rep.  232,  80  N.  E.  817,  11  Ann. 
Cas.  332;  Halladay  v.  Faurot  (1883)  8 
Ohio  Dec.  Reprint  639;  Post  v.  Camp- 
bell (1901)  110  Wis.  386,  85  N.  W. 
1032. 

Thus,  in  American  Asso.  v.  Innis 
(1900)  109  Ky.  595,  60  S.  W.  388,  the 
court,  after  stating  the  maxim,  said: 
"The  rule  must  be  understood  to  refer 
to  some  misconduct  in  regard  to  the 
matter  in  litigation,  of  which  the  op- 
posite party  can  in  good  conscience 
complain  in  a  court  of  equity/' 

Therefore,  where  a  party  to  a  suit 
pleads  the  principle  of  "unclean 
hands,"  it  can  avail  him  nothing  if  he 
is  unable  to  show  that  he  was  injured 
by  the  alleged  unconscionable  acts  of 
his  adversary.  Bentley  v.  Tibbals 
(1915)  138  C.  C.  A.  489,  223  Fed.  247; 
First  Nat.  Bank  v.  Carter  (1918)  — 
Md.  — ,  103  Atl.  463 ;  Schroeder  v.  Tur- 
pin  (1913)  253  Mo.  271,  161  S.  W.  716; 
Galbraith  v.  Devlin  (1915)  85  Wash. 
482,  148  Pac.  589. 

Thus,  in  First  Nat.  Bank  v.  Carter 
(1918)  —  Md.  — ,  103  Atl.  463.  the 
court  said :  "As  to  the  appellant's  de- 
fense that  the  appellee  did  not  come 
into  court  with  clean  hands,  we  are 
of  the  opinion  it  has  no  force,  not  only 
for  the  reason  that  from  the  allega- 
tions and  the  testimony  we  are  unable 
to  see  that  any  fraud  was  practised  up- 
on the  vendor  of  Mrs.  Callow,  but  for 
the  further  reason  that  this  defense 
would  not  be  open  to  the  appellant; 
for,  admittedly,  there  was  no  fraud 
practised  upon  him,  the  appellant." 

In  Halladay  v.  Faurot  (1883)  8 
Ohio  Dec.  Reprint,  633,  the  suit  was 
instituted  by  a  partner  against  his  co- 
partners, the  partnership  still  con- 
tinuing. An  injunction  was  sought, 
restraining  the  defendants  from  en- 
gaging personally  and  with  their 
capital  in  an  enterprise  in  the  same 
locality,  the  purpose  and  scope  of 
which  were  claimed  to  be  similar  to 
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and  therefore  adverse  to  and  at  vari- 
ance with  the  business  and  interests 
of  the  partnership.  It  was  not 
claimed  by  the  pleadings  or  proof  that 
the  fact  that  the  plaintiff  owned  stock 
in  a  rival  institution  (which  was  of«- 
fered  by  the  defendants  as  justifying 
a  refusal  of  the  relief  sought  by  the 
plaintiff)  occasioned  any  wrong  to  the 
defendants  or  the  partnership.  The 
court  refused  to  apply  the  principle  of 
"unclean  hands"  to  the.  plaintiff's 
case. 

In  Langdon  v.  Templeton  (1893)  66 
Vt.  173,  28  Atl.  866,  both  parties  to  the 
suit  claimed  the  title  to  the  land  in 
controversy,  the  former  under  a  tax 
sale  to  his  assignor  which  was  found 
to  be  void,  and  the  latter  under  a  quit- 
claim deed  from  one  who  had  no  title 
to  the  property.  The  entry  of  the 
plaintiff  on  the  property  had  been 
made  only  as  to  a  small  part  of  it.  ^he 
defendant,  subsequent  to  the  entry  of 
plaintiff  referred  to,  entered  on  the 
land,  but  not  on  the  parcel  on  which 
-the  plaintiff  had  entered.  The  plain- 
tiff forcibly  evicted  the  defendant. 
In  defense  of  a  suit  instituted  by  the 
plaintiff  to  restrain  the  defendant 
from  asserting  a  title  to  the  entire 
property  in  himself,  it  was  pleaded  by 
the  latter  that  the  plaintiff  was  not  in 
court  with  "clean  hands"  because  of 
his  eviction  of  the  defendant,  in  vio- 
lation of  a  statute  against  forcible  en- 
try and  detainer.  The  court  held  that 
the  defendant,  not  having  entered  on 
the  small  parcel  on  which  the  plain- 
tiff had  previously  made  entry,  could 
not  have  been  evicted  therefrom,  and 
as  to  that  parcel  the  defendant  had 
suffered  no  injury  from  the  plaintiff, 
who  could  not,  therefore,  as  to  it,  be 
said  to  be  in^  court  with  "unclean 
hands." 

In  Galbraith  v.  Devlin  (1915)  85 
Wash.  482.  148  Pac.  589,  misrepresen- 
tations by  complainant  to  third  per- 
son, pleaded  in  defense  of  suit  in 
equity  arising  out  of  fraudulent  repre- 
sentations and  concealments  between 
partners  in  connection  with  sale  of 
coal  lands  of  partnership,  were  held  to 
work  no  injury  to  defendant. 

4.  Wrong  which  has  'been  righted. 
A  wrong  which  has  been   righted 


may  not  be  pleaded  against  a  party  to 
a  suit  in  equity  who  was  guilty  of  the 
wrong,  on  the  theory  that  the  party 
charged  therewith  is  in  court  with 
"unclean  hands."  Therefore  one  who 
has  asserted  the  wrongful  nature  of 
an  act,  and  recovered  damages  in  a 
court  of  law  for  the  injury  from  the 
perpetrator  thereof,  cannot,  under 
the  principle  of  this  maxim,  set  up  the 
wrong  in  a  suit  in  equity  arising  out 
of  the  transaction  in  connection  with 
which  the  wrong  was  committed.  Loy 
V.  Alston  (1909)  96  C.  C.  A.  578,  172 
Fed.  90;  Lewis's  Appeal' (1870)  67  Pa. 
166,  Compare  Avery  v.  Central 
Bank  (1909)  221  Mo.  71,  119  S.  W. 
1106. 

In  McNair  v.  Benson  (1912)  63  Or. 
66,  126  Pac.  20,  the  plaintiff  was 
shown  to  have  made  false  representa- 
tions concerning  the  purchase  price  of 
certain  real  estate  which  plaintiff  and 
defendants  desired  to  purchase,  and 
when  the  transaction  was  closed,  it 
was  ascertained  by  the  defendants 
that  two  of  them  had  paid  the  entire 
purchase  price  of  the  property  while 
they  acquired  only  a  proportionate 
share  thereof  with  another  defendant 
and  the  plaintiff,  neither  of  whom 
paid  anything  for  the  property.  How- 
ever, the  plaintiff  subsequently  con- 
fessed his  inequitable  conduct,  and  a 
settlement  was  effected  between  all  of 
the  persons  concerned.  In  the  suit, 
which  was  to  set  aside  a  deed  of  real 
estate,  to  cancel  certain  promissory 
notes,  to  enjoin  their  transfer,  and  to 
restrain  a  recovery  of  money,  the  ex- 
ecution of  the  deed  and  notes  and  the 
payment  of  the  money  by  the  plaintiff 
having  been  procured  by  threats  by 
the  defendants  of  violence,  it  was  held 
that  the  plaintiff,  having  righted  'the 
wrong  caused  by  his  false  representa- 
tions as  to  the  purchase  price  of  the 
property  as  a  result  of  which  the  liti- 
gation arose,  was  not  in  court  with 
"unclean  hands"  in  seeking  the  relief 
prayed. 

In  Huntzicker  v.  Crocker  (1908)  135 
Wis.  38,  115  N.  W.  340,  15  Ann.  Cas. 
444,  it  was  held  that  one  who  had 
joined  in  a  conveyance  of  real  estate 
by  her  husband  to  defeat  his  creditors 
should   not   be   denied   relief   on  the 
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srround  that  she  was  in  court  with 
**unclean  hands"  because  of  her  com- 
plicity in  the  fraud,  in  a  suit  insti- 
tuted by  her  ag^ainst  the  assignee  in 
bankruptcy  of  her  husband,  to  have 
established  her  inchoate  right  to  dow- 
er in  the  said  property,  after  the  deed 
had  been  judicially  declared  to  be 
void  in  a  suit  brought  for  that  pur- 
pose by  the  said  assignee  in  bank- 
ruptcy. 

e.  Conduct  petuiing  suit  or  at  trial. 

If  a  cause  of  action  in  its  inception 
was  meritorious,  the  fact  that  the 
complainant  in  the  suit  has,  during  its 
continuance,  been  guilty  of  inequit- 
able conduct,  will  not  prevent  his  re- 
covery of  the  relief  prayed,  provided 
such  conduct  ''does  not  go  to  the  cause 
of  action." 

Chute  v,  Wisconsin  Chemical  Co. 
(1911)  185  Fed.  115,  wherein,  after 
stating  the  maxim,  "He  who  enters  a 
court  of  equity  must  come  with  clean 
hands,"  the  court  said:  "Equity  is 
supposed  to  guard  the  portals  of  her 
jurisdiction  jealously.  No  cause  of 
action  will  be  proceeded  with  which 
has  become  infected  with  fraud  or 
other  iniquity,  it  matters  not  when  or 
how  the  facts  are  brought  to  the  at- 
tention of  the  court.  The  distinction 
is,  however,  fundamental  that  the 
transgression  which  falls  within  this 
maxim  must  have  infected  the  cause 
of  action,  so  that  to  entertain  it  would 
be  violative  of  conscience.  It  does 
not  reach  a  case  where  the  cause  of 
action  is  meritorious,  and  where,  sub- 
sequent to  suit  brought,  the  complain- 
ant had  been  guilty  of  reprehensible 
conduct,  but  which  does  not  go  to  the 
cause  of  action."  In  that  case  the  suit 
was  to  restrain  the  infringement  of 
certain  patents.  It  was  held  that  the 
act  of  the  complainant  after  the  insti- 
tution of  the  suit,  in  directing  a  li- 
censee of  his  patents  to  see  that  none 
of  its  employees  "fail  to  uphold  the 
patents  at  the  expense  of  their  person- 
al vanity"  on  the  occasion  of  an  an- 
ticipated visit  of  the  defendant  to  its 
plant,  did  not  affect  the  original  cause 
of  action,  and  was  not  sufficient,  there- 
tore,  under  the  principle  of  "unclean 
hands,"  to  preclude  his  recovery  of 
the  relief  prayed. 


However,  in  Sullivan  v.  Chicago  Bd. 
of  Trade  (1903)  111  111.  App.  492,  one 
who  had  purchased  the  business  of  an- 
other was  held  not  to  have  ipso  facto 
acquired  the  rights  of  that  other  un- 
der a  contract  between  the  latter  and 
a  telegraph  company  by  which  the 
telegraph  company  was  to  furnish 
board  of  trade  quotations;  and  in  a 
suit  for  an  injunction  restraining  the 
company  from  removing  its  ticker  and 
connecting  wires  from  his  office,  the 
ticker  having  been  disconnected,  the 
complainant  was  held  to  be  in  court 
with  "unclean  hands"  because  of  hav- 
ing tapped  the  wires  of  the  company 
during  the  pendency  of  the  suit,  and 
preliminary  to  the  issuance  of  a  tem- 
porary injunction  which  had  been 
asked  and  granted. 

In  Little  v.  Cunningham  (1906)  116, 
Mo,  App.  545,  92  S.  W.  734,  the  cutting 
'  by  'a  telephone  company  of  an  exten- 
sion wire  to  the  telephone  of  a  sub- 
scriber pending  the  outcome  of  a  suit 
instituted  by  the  former  to  enjoin  an 
unauthorized  use  of  the  telephone  was 
held  to  be  sufficient  to  justify  the  ap- 
plication of  the  principle  of  this  max- 
im and  the  denial  of  the  relief  prayed. 

In  Van  Voorhis  v.  Van  Voorhis 
(1892)  94  Mich.  60,  53  N.  W.  964,  the 
suit  was  for  a  divorce.  The  complain- 
ant was  found  to  have  been  guilty  of 
corrupt  practices  in  procuring  evi- 
dence to  support  his  suit,  and  the 
court  said:  "The  principle  of  the 
maxim,  'Falsus  in  uno,  falsus  in  om- 
nibus,' may  be  extended  to  the  entire 
testimony  offered  in  behalf  of  a  liti- 
gant who  is  shown  to  have  been  guilty 
of  corrupt  practices  in  procuring  that 
testimony,  or  any  part  of  it.  A  party 
coming  into  a  court  of  equity,  asking 
to  be  released  from  the  bonds  of 
matrimony  and  its  obligations,  must 
come  with  clean  hands,  and  must  keep 
them  clean  so  far  as  relates  to  the  pro- 
curement of  testimony  to  make  out  his 
case." 

In  applying  the  principle  of  the 
maxim,  a  court  of  equity  will  deny  its 
aid  to  a  suitor  guilty  of  false  swearing 
in  connection  with  the  matter  of  the 
suit.  California  Redwood  Co.  v.  Little 
(1897)  79  Fed.  854;  Bacon  v.  Early 
(1902)    116  Iowa,  532,  90  N.  W.  353 


ANNO.--CLEAN  HANDS  IN  EQUITY. 


61 


(perjury  connected  with  scheme  to 
traffic  in  appearance  bonds) ;  Roman 
V.  Mali  (1875)  42  Md.  661  (perjury 
connected  with  scheme  of  attorney 
and  his  client  to  defraud  latter's 
creditors). 

/.  Act  of  agent. 

The  reprehensible  conduct  com- 
plained of  must  have  been  that  of  the 
person  against  whom  the  principle  of 
the  maxim  is  sought  to  be  invoked,  or, 
if  it  was  that  of  an  agent,  to  be 
chargeable  to  the  principal  it  must 
have  been  performed  with  his  knowl- 
edge. Associated  Press  v.  Interna- 
tional News  Service  (1917)  240  Fed. 
983,  modified  in*  other  respects  in 
.(1917)  2  A.L.R.  317,  157  C.  C.  A.  436, 
245  Fed.  244,  affirmed  in  248  U.  S.  215, 
63  L.  ed.  211,  2  A.L.R.  293,  39  Sup. 
Ct.  Rep.  68,  wherein  the  court  said: 
"'Now  the  doctrine  that  he  who  comes 
into  equity  must  come  in  with  clean 
hands  does  not  recognize  mere  imputa- 
tions af  guilt  based  upon  technical 
theories  of  agency.  To  invoke  it  a  • 
knowledge  must  exist  on  the  part  of 
the  principal  of  the  facts  upon  which 
the  charge  of  unconscionable  conduct 
is  based,  and  in  the  case  of  a  corpora- 
tion those  facts  must  be  brought  home 
to  the  persons  exercising  general  con- 
trol over  its  affairs." 

Therefore,  if  a  knowledge  of  such 
conduct  cannot  be  charged  to  the  prin- 
cipal, the  latter  is  not  precluded  from 
the  relief  prayed  by  him  in  a  court  of 
equity  on  the  ground  that  he  is  in 
court  with  "unclean  hands."  Vulcan 
Detinning  Co.  v.  American  Can  Co. 
(1906)  72  N.  J.  Eq.  387,  12  L.R.A. 
(N.S.)  102,  67  Atl.  339.  In  that  case 
the  suit  was  to  enjoin  the  defendant 
corporation  and  its  president,  the  lat- 
ter having  been  one  of  the  original  in- 
corporators of  the  plaintiff  company, 
from  using  a  secret  detinning  process 
in  the  defendant's  plant,  which  proc- 
ess had  been  purchased  from  one  who 
had  clandestinely  obtained  the  secret 
of  the  process  from  the  original  dis- 
coverers thereof.  The  latter  fact  was 
unknown  to  the  plaintiff  corporation 
or  its  promoters,  but  was  casually 
learned  by  the  person  who,  as  agent 
for  the  plaintiff,  negotiated  the  pur- 


chase of  the  secret  process,  through 
correspondence  previously  had  by  him 
with  the  original  discoverer.  The 
court  held  that  the  complainant,  not 
having  any  knowledge  of  the  fraud 
referred  to,  perpetrated  on  the  orig- 
inal discoverer,  was  not  in  court  with 
"unclean  hands"  in  seeking  the  relief 
prayed. 

In  Todd  Protectograph  Co.  v.  Hed- 
man  Mfg.  Co.  (1919)  254  Fed.  829,  it 
was  held  that  a  manufacturing  cor* 
poration  was  not  precluded  from  re- 
lief against  unfair  competition  by  the 
reprehensible  methods  of  some  of  its 
salesmen,  where  the  officers  of  the  cor- 
poration were  not  shown  to  have 
knowledge  thereof. 

In  Associated  Press  v.  International 
News  Service  (Fed.)  supra,  it  was 
held  that  the  plaintiff,  a  news  agency, 
was  not  in  court  with  "unclean  hands" 
because  of  the  appropriation  by  its 
agents  of  news  of  the  defendants,  un- 
known to  the  plaintiff. 

However,  in  Rice  v.-  Findlay  Co. 
(1908)  19  Pa.  Dist.  R.  601,  a  suit  for 
the  specific  performance  of  a  contract 
for  the  purchase  by  the  defendant  of 
real  estate  of  the  plaintiff,  wherein 
misrepresentations  of  an  agent  of  the 
latter,  unknown  to  him  until  the  insti- 
tution of  the  suit,  induced  the  pur- 
chase, it  was  held  that  the  plaintiff, 
because  of  such  misrepresentations, 
was  in  court  with  "unclean  hands"  in 
seeking  the  specific  performance  of 
the  contract. 

g.  Improper  motive, 

A  court  of  equity  will  not,  under  the 
principle  of  the  maxim  that  one  who 
seeks  equity  must  come  with  clean 
hands,  aid  a  party  to  a  suit  who  is 
actuated  by  a  bad  motive  in  institut- 
ing the  litigation. 

Thus,  a  complainant  in  a  suit  in 
equity  whose  real  object  in  instituting 
the  proceedings  is  to  defeat  or  hamper 
the  prosecution  of  other  litigation, 
while  ostensibly  seeking  the  adjudica- 
tion of  alleged  rights  in  the  matter  in- 
volved in  the  suit  brought  by  him,  has 
been  held  to  be  in  court  with  "un- 
clean hands."  Peltzer  v.  Gilbert 
(1914)  260  Mo.  500,  169  S.  W.  257, 
wherein  taxpayers  whose  object  in 
suing  to  restrain  the  county  attorney 
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from  expending  public  money  in  pros- 
ecuting a  criminal  action  was  to  ham- 
per the  prosecution  of  such  action, 
and  not  in  reality  to  protect  the  public 
fund,  were  held  to  be  in  court  with 
"unclean  hands,"  and  the  relief 
prayed  was  denied. 

Likewise  in  Cook  v.  Chapman  (1878) 
30  N.  J.  Eq.  118,  relief  was  denied  in 
a  suit  brought  by  a  member  of  a  firm 
to  restrain  the  further  prosecution  by 
his  firm  of  certain  attachment  suits 
against  a  corporation,  instituted  for 
the  collection  of  claims  of  the  firm, 
and  to  secure  the  appointment  of  a  re- 
ceiver to  '^manage,  control,  collect, 
and  compromise"  the  claims.  The 
suit  was  brought  at  the  instigation  of 
the  corporation,  and  in  accordance 
with  an  understanding  between  the 
plaintiff  and  the  corporation,  and  the 
object  of  the  suit  was  in  reality  to  de- 
feat utterly  the  just  claims  of  the  firm. 

However,  the  improper  motive  must 
be  established  (Curtin  v.  Benson 
(1911)  222  U,  S.  78,  56  L.  ed.  102,  32 
Sup.  Ct.  Rep.  31),  and  where  it  does 
not  appear  that  a  suit  was  prosecuted 
in  furtherance  of  the  improper  motive 
charged,  the  relief  prayed  by  the  party 
charged  with  the  inequitable  conduct 
should  not  be  denied  on  the  ground 
that  because  thereof  he  is  in  court 
with  "unclean  hands."  Upchurch  v. 
Anderson  (1898)  —  Tenn.  — ,  52  S.  W. 
917. 

Furthermore,  if  the  improper  mo- 
tive pleaded  by  a  party  to  a  suit  has  no 
immediate  connection  with  the  sub- 
ject-matter of  the  litigation,  it  should 
not  bar  a  recovery  by  his  opponent. 
Thus,  a  charge  that  the  purpose  of  the 
complainant  was  the  creation  of  an 
unlawful  monopoly  has  been  held  not 
to  be  a  bar  to  the  relief  prayed,  be- 
cause having  no  immediate  relation  to 
the  subject-matter  of  the  litigation. 
Bonsack  Mach.  Co.  v.  Smith  (1895)  70 
Fed.  386,  wherein  the  defendant  con- 
tended that  one  of  the  plaintiffs,  in 
purchasing  a  number  of  patents  for 
machinery  for  the  manufacture  of 
cigarettes,  licensing  another  concern, 
its  coplaintiff,  exclusively  to  use  the 
machinery,  and  instituting  what  it  al- 
leged was  frivolous  and  vexatious 
litigation  against  its  competitors,  was , 


seeking  to  create  in  itself  and  coplain- 
tiff an  illegal  monopoly  of  the  busi- 
ness of  manufacturing  cigarettes.  The 
court  held  that  this  alleged  motive  of 
the  plaintiffs  had  no  connection  with 
the  matter  involved  in  the  suit,  which 
was  to  restrain  the  infringement  of 
the  patents,  and  that  the  case,  there- 
fore, was  not  one  for  the  application 
of  the  principle  of  the,  maxim,  in  the 
absence  of  any  fraudulent  or  improper 
conduct  by  the  plaintiff  toward  the 
defendant. 

In  Camors-McConnell  Co.  v.  McCon- 
nell  (1904)  140  Fed.  412,  affirmed  in 
(1906)  72  C.  C.  A.  681,  140  Fed.  987, 
wherein  one  selling  his  business  to 
another  agreed  that*  he  would  not  en- 
gage in  business  in  competition  with, 
the  purchaser  so  as  to  affect  injurious- 
ly the  value  of  the*  property  and  busi- 
ness sold,  it  was  held  that  the  alleged 
purpose  of  the  purchaser  in  acquiring 
the  said  business,  to  create  an  illegal 
monopoly,  could*  not  be  pleaded  as  a 
defense  to  a  suit  to  enjoin  the  seller 
from  entering  into  competition  with 
the  purchaser  in  his  business,  to  show 
that  the  latter  Was  not  in  court  with 
"clean  hands,"  for  the  reason  that  the 
illegal  conduct  oi  the  purchaser  was 
not  connected  with  the  contract  which 
was  the  subject-matter  of  the  suit. 

h.  Illegal  conduct. 

Misconduct,  in  order  to  justify  a 
court  of  equity  in  refusing  its  aid  to 
a  litigant  in  the  application  of  the 
principle  of  this  maxim,  need  not  be 
criminal  in  its  nature,  or  such  as 
would  be  sufficient  to  sustain  a  legal 
action.  Weegham  v.  Killefer  (1914) 
216  Fed.  171,  affirmed  in  (1914)  L.R.A. 
1915A,  820,  131  C.  C.  A.  558,  215  Fed. 
289;  Harton  v.  Little  (1914)  188  Ala, 
640,  65  So.  951;  Anders  v.  Sandlin 
(1914)  191  Ala.  158,  67  So.  684. 

Thus,  in  Harton  v.  Little  (1914)  188 
Ala.  640,  65  So.  951,  supra,  the  court 
said:  "For  a  court  of  equity  to  deny 
relief  for  misconduct  on  the  part  of 
complainant,  it  is  not  essential  that 
the  fraud  or  deceit  be  such  as  would 
be  a  defense  to  an  action  at  law,  or 
even  that  it  should  be  such  as  would 
require  a  court  of  equity  to  cancel  the 
contract,  as  appears   from  quotation 
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herein  quoted  from  §  400,  1  Pom.  Eq. 
Jur.  If  he  has  nevertheless  been  guil- 
ty of  unscrupulous  practices,  or  over- 
reaching, or  has  concealed  important 
facts,  even  though  not  actually  fraud- 
ulent, or  been  guilty  of  trickery,  or 
taking  undue  advantage  of  his  posi- 
tion, or  other  unconscientious  conduct, 
then  a  court  of  equity  may  deny  relief, 
although  such  may  not  constitute  a 
defense  at  law/' 

In  Anders  v.  Sandlin  (1914)  191 
Ala.  158,  67  So.  684,  it  was  held  that 
"the  maxim,  'He  who  comes  into  equity 
must  come  with  clean  hands,'  is  not 
confined  alone  to  those  cases  where 
fraud  or  illegality  prevents  a  suitor 
from  obtaining  relief  in  equity,  but, 
as  said  by  Mr.  Pomeroy:  'Any  really 
unconscientious  conduct  connected 
with  the  controversy,  to  which  he  is 
a  party,  will  repel  him  from  the  forum 
whose  very  foundation  is  good  con- 
science.'   1  Pom.  Eq.  Jur.  §  404." 

But  where  conduct,  in  addition  to 
being  unconscionable,  is  also  illegal, 
a  court  of  equity  Will,  of  course,  re- 
fuse its  aid  to  any  person  or  persons 
guilty  thereof.  Primeau  v.  Granfield 
(1911)  114  C.  C.  A.  549,  193  Fed.  911, 
writ  of  certiorari  denied  (1912)  225 
U.  S.  708,  56  L.  ed.  1267,  32  Sup.  Ct. 
Rep.  839;  Chicago  v.  Union  Stock- 
Yards  &  Transit  Co.  (1896)  164  111. 
236,  35  L.R.A.  281,  45  N.  E.  430;  Avery 
V.  Central  Bank  (1909)  221  Mo.  71, 
119  S.  W.  1106;  Weiss  v.  Herlihy 
(1897)  23  App.  Div.  608,  49  N.  Y. 
Supp.  86;  Kahn  v.  Walton  (1888)  46 
Ohio  St  207,  20  N.  E.  203 ;  Interna- 
tional Land  Co.  v.  Marshall  (1908)  22 
Okla.  693,  19  L.R.A.(N.S.)  1056,  98 
Pac.  957. 

Thus,  in  Primeau  v.  Granfield 
(1911)  114  C.  C.  A.  549,  193  Fed.  911, 
writ  of  certiorari  denied  (1912)  225 
U.  S.  708,  56  L.  ed.  1267,  32  Sup.  Ct. 
Rep.  839,  after  stating  the  maxim,  the 
court  said:  "Interwoven  with  these 
elementary  equitable  principles  are 
those  considerations  of  public  policy 
which  require  the  fostering  of  com- 
mon honesty.  A  court  of  justice  does 
not  sit  for  the  promotion  of  fraud  or 
illegality.  It  is  no  part  of  its  function 
to  aid  any  party  to  a  fraudulent  or 
illegal  scheme  in  carrying  it  out,  in 


adjusting  its  accounts,  or  in  dividing 
its  spoils.  It  will  take  the  parties  to 
such  a  scheme  as  it  finds  them,  and 
as  it  finds  them  will  leave  them  with- 
out assistance  in  their  fraudulent  en- 
terprise. These  principles  are  not 
new.  Indeed,  they  were  old  in  1725, 
when  John  Everet  filed  a  bill  against 
his  partner  for  an  accounting  of  deal- 
ings with  good  success  at  Hounslow 
Heath, — 'but  when  it  appeared  that 
the  trade  was  taking  the  purses  of 
those  who  traveled  over  the  heath, 
the  court  would  not  endure  the  bill." 
9  Law  Quarterly  Rev.  105,  197." 

In  Avery  v.  Central  Bank  (1909) 
221  Mo.  71, 119  S.  W.  1106,  it  was  said: 
"It  is  a  cardinal  maxim  of  equity  that 
he  who  seeks  equity  must  come  into 
court  with  clean  hands.  It  is  against 
public  policy  to  adjust  equities  be- 
tween wrongdoers,  or  to  permit  courts, 
maintained  by  the  common  purse,  to 
fritter  away  time  (mortgaged  to  jus- 
tice) indemnifying  those  suffering  loss 
by  reason  of  violation  of  law." 

In  Kahn  v.  Walton  (1888)  46  Ohio 
St.  195,  20  N.  E.  203,  it  was  said :  "It 
is  a  fundamental  rule  of  equity  that 
parties  wanting  its  aid  must  come 
with  clean  hands.  Courts  of  equity 
require  honesty,  good  faith,  and  legal- 
ity in  transactions  between  men;  and 
if  a  party  would  pursue  his  remedy 
therein,  his  demand  must  not  rest  on 
a  violation  of  law  for  its  foundation, 
or  arise  from  his  own  illegal  acts,  or 
conduct  contra  bonos  mores." 

However,  illegality  which  has  no 
connection  with  or  is  only  indirectly 
connected  with  the  subject-matter  of 
the  litigation  will  not  bar  one  seeking 
the  aid  of  a  court  of  equity  from  the 
relief  prayed.  Yale  Gas  Stove  Co.  v. 
Wilcox  (1894)  64  Conn.  101,  25  L.R.A. 
90,  42  Am.  St.  Rep.  159,  29  Atl.  303; 
Mason  v.  Carrothers  (1909)  105  Me. 
409,  74  Atl.  1030;  Weiss  v.  Herlihy 
(1897)  23  App.  Div.  608,  49  N.  Y.  Supp. 
86. 

Thus,  in  the  case  first  cited  the  court 
said :  "The  maxim  that  'he  who  comes 
into  equity  mtfst  come  with  clean 
hands'  has  no  such  application  as  the 
defendant  seeks  to  give  it.  It  refers 
solely  to  wilful  misconduct  in  regard 
to  the  matter  in  litigation.    Snell's  Eq. 
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35.  Though  an  obligation  be  indirect- 
ly connected  with  an  illegal  transac- 
tion, it  will  not  thereby  be  barred  from 
enforcement,  if  the  plaintiff  does  not 
require  the  aid  of  the  illegal  trans- 
action to  make  out  his  case." 

In  Mason  v.  Carrothers  (1909)  105 
Me.  409,  74  Atl.  1030,  it  was  held  that 
"the  maxim  of  clean  hands  applies 
solely  to  some  wilful  misconduct  with 
reference  to  the  matter  in  litigation, 
and  not  to  some  other  illegal  trans- 
action, although  it  may  be  indirectly 
connected  with  the  subject-matter  of 
the  suit." 

The  principle  of  this  maxim  applies 
as  well  to  illegal  conduct  which  is 
malum  prohibitum  as  it  does  to  such 
as  is  malum  in  se.  Carey  v.  Smith 
(1852)  11  Ga.  547,  wherein  the  court 
said:  "It  is  undoubtedly  a  principle 
of  equity  jurisprudence  that  he  who 
seeks  equity  must  come  into  court  with 
clean  hands.  The  general  rule  is,  that 
where  parties  are  concerned  in  illegal 
agreements  or  other  illegal  transac- 
tions, whether  they  are  mala  prohibita 
or  mala  in  se,  courts  of  equity,  follow- 
ing the  rule  of  law,  as  to  participators 
in  a  common  crime,  will  not  interpose 
to  grant  any  relief;  acting  upon  the 
well-known  maxim,  'In  pari  delicto 
potior  est  conditio  defendentis  et  pos- 
sidentis.' In  all  such  cases  the  rule 
is  to  leave  the  parties  where  it  finds 
them,  giving  no  relief  and  no  counte- 
nance to  claims  of  that  character." 

It  has  been  held  that  the  principle  of 
"unclean  hands"  can  apply  to  the  case 
of  a  complainant  in  a  court  of  equity, 
alleged  to  be  tainted  with  illegality, 
only  when,  in  order  for  him  to  recover 
in  the  suit,  it  is  necessary  for  him  to 
disclose  the  preceding  illegal  trans- 
action. Cohn  V.  Pitzele  (1904)  117  III. 
App.  342,  affirmed  in  (1905)  217  111. 
30,  75  N.  E.  392.  See  also  infra,  III.  h, 
and  VIII. 

i.  Parties  in  delicto. 

The  rule  that  a  court  of  equity  will 
not  lend  its  aid  to  a  party  to  a  suit 
who  is  guilty  of  inequitable  conduct 
directly  connected  with  the  matter  in 
controversy  applies  notwithstanding 
the  opposite  party  to  the  suit  also  is 
in  delicto,  and  his  wrong  is  connected 
with  the  matter  of  the  suit.    Semonin 


V.  Duerson  (1897)  13  Ky.  L.  Rep.  169; 
Wertheimer-Swartz  Shoe  Co.  v.  Wyble 
(1914)  261  Mo.  675,  170  S.  W.  1128; 
Re  First  Trust  &  Sav.  Bank  (1912)  4& 
Mont.  89,  122  Pac.  561,  Ann.  Cas. 
1913C,  1327;  Helsley  v.  Fultz  (1882) 
76  Va.  671;  Medford  v.  Levy  (1888) 
31  W.  Va.  649,  2  L,R.A.  368, 13  Am.  St. 
Rep.  887,  8  S.  E.  302. 

Thus,  in  Wertheimer-Swartz  Shoe 
Co.  V.  Wyble  (1914)  261  Mo.  675,  170 
S.  W.  1128,  the  court  said:  "In  fact, 
were  they  [the  defendants]  in  the 
penitentiary  for  crimes  growing  out  of 
the  same  fraud,  the  circumstances 
would  not  justify  this  court  in  abating 
its  watchfulness  to  make  sure  that  any 
litigant  seeking  the  aid  of  its  equity- 
powers  to  extinguish  their  interests 
came  with  clean  hands  and  a  worthy 
cause." 

In  Helsey  v.  Fultz  (1882)  76  Va.  671, 
it  was  said :  "It  is  a  well-established 
rule  of  courts  of  equity  not  to  assist 
one  wrongdoer  against  another, — a 
doctrine  expressed  in  the  maxim  that 
he  who  comes  into  equity  must  come 
with  clean  hands." 

And  the  principle  applies  notwith- 
standing the  parties  to  the  suit  are  in 
pari  delicto.  Peacock  v.  Terry  (1850) 
9  Ga,  147;  Comellier  v.  Haverhill  Shoe 
Mfrs.  Asso.  (1915)  221  Mass.  554, 
L.R. A.1916C,  218,  109  N.  E.  643 ;  Kahn 
V.  Walton  (1889)  46  Ohio  St.  207,  20 
N.  E.  203. 

Thus,  in  Kahn  v.  Walton  (Ohio)  su- 
pra, after  referring  to  this  maxim,  the 
court,  in  quoting  from  the  opinion  of 
Lord  Mansfield  in  Holman  v.  Johnson 
(1775)  Cowp.  pt.  1,  p.  341,  98  Eng.  Re- 
print, 1120,  in  part  said:  "If  the 
plaintiff  and  defendant  were  to  change 
sides,  and  the  defendant  was  to  bring 
his  action  against  the  plaintiff,  the 
latter  would  then  have  the  advantage 
of  it;  for  when  both  are  equally  in 
fault,  potior  est  conditio  defendentis." 

Where  the  parties  to  a  suit  tainted 
with  illegality  are  equally  in  the 
wrong,  a  court  of  equity,  under  the 
principle  of  this  maxim,  will  refuse  its 
aid  to  any  of  them,  but  will  leave  them 
in  the  position  which  their  inequitable 
conduct  has  created  for  them.  Sins- 
heimer  v.  United  Garment  Workers 
(1894)    77  Hun,  215,  28  N.  Y.  Supp. 
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821,  wherein  the  court  said:  ''It  is  a 
familiar  principle  in  equity  that  the 
plaintiff  must  come  into  court  with 
clean  hands.  Under  the  circumstances 
disclosed  by  the  papers  in  this  case,  if 
the  defendants  were  guilty  of  any  vio- 
lation of  law,  the  plaintiffs  were  cer- 
tainly equally  implicated,  and  under 
this  condition  of  affairs  it  is  difficult 
to  see  how  they  would  have  a  right  to 
the  intervention  of  a  court  of  equity. 
In  dealing  with  questions  of  this  na- 
ture the  court  should  be  studious  to 
see  that  the  rights  of  all  parties  are 
protected;  and  that  the  forms  of  law 
should  not  be  permitted  to  be  used  on 
behalf  of  one  party  against  another, 
when  the  party  seeking  the  interven- 
tion of  the  court  has  been  endeavoring 
to  secure  his  ends  by  means  similar 
to  those  which  he  seeks  to  enjoin  on 
the  part  of  his  antagonist.''  In  that 
case  the  appeal  was  from  a  decree 
granting  an  injunction.  The  parties 
to  the  suit  were  an  association  of  man- 
ufacturers and  an  organization  of 
workmen,  each  of  which  was  created 
for.  its  own  protection  against  the  oth- 
er. The  act  complained  of  was  the  is- 
suance of  circulars  by  the  workmen's 
association  to  tridesmen  in  other 
cities,  complaining  of  alleged  unjust 
treatment  by  the  manufacturers'  asso- 
ciation, and  requesting  such  tradesmen 
to  discontinue  their  dealings  with  the 
members  of  that  organization.  This 
act  was  but  one  of  the  instruments 
used  by  the  workmen  in  their  contest 
with  the  manufacturers.  The  court 
found  that  there  were  no  acts  of  vio- 
lence or  threats  or  intimidation  com- 
mitted by  the  workmen's  association, 
and  that  its  conduct  in  issuing  the  cir- 
cular was  lawful.  It  was  also  held 
that  the  manufacturers'  organization 
was  not  in  court  with  ''clean  hands," 
inasmuch  as  the  course  pursued  by  it 
against  the  workmen's  association  was 
precisely  the  same  as  that  of  which  it 
complained. 

But  it  has  been  held  that,  in  the  ap- 
plication of  the  principle  of  this  max- 
im, if  the  parties  to  a  suit  in  equity 
are  not  in  pari  delicto,  though  they 
are  both  im  delicto  with  reference  to 
the  subject-matter  of  the  suit,  the 
court  will  not  refuse  its  aid  to  the 
4  A.Ii.R. — 5. 


less  guilty  thereof  on  the  ground 
that  he  is  in  court  with  "unclean 
hands."  Gonlon  v.  Hosier  (1917)  165 
N.  ¥•  Supp.  774;  Pinckston  v.  Brown 
(1857)  56  N.  C.  (3  Jones,  Eq.)  494. 
C!ompare  Ilo  Oil  Co.  v.  Indiana  Natural 
Gas  &  Oil  Co.  (1910)  174  Ind.  635,  30 
L.R.A.(N.S.)  1057,  92  N.  E.  1.  See 
also  the  folowing  main  subdivisions 
of  this  note  for  the  application  of  the 
rule  in  reference  to  parties  in  pari 
delicto. 

J.  Conduct  not  directly  connected  toith 
matter  in  litigation, 

1.  OeneraUy. 

The  fact  that  a  party  to  a  suit  comes 
into  a  court  of  equity  with  "unclean 
hands,"  it  has  been  held,  should  not 
necessarily  deprive  him  of  his  right 
to  the  relief  prayed  if  he  is  otherwise 
entitled  thereto.  Dallavo  v.  Dallavo 
(1915)  189  Mich.  350,  155  N.  W.  588. 

Therefore  the  decisions  are  in  ac- 
cord in  holding  that  it  is  not  every  wil- 
ful and  reprehensible  act  that  will  pre- 
clude a  litigant  in  a  court  of  equity 
from  obtaining  the  relief  prayed,  but 
such  conduct,  under  the  principle  in- 
volved in  this  maxim,  must  bear  an 
immediate  relation  to  the  subject-mat- 
ter of  the  suit,  and  in  some  measure 
affect  the  equitable  relations  subsist- 
ing between  the  parties  to  the  litiga- 
tion and  arising  out  of  the  transaction. 

United  States. — Bateman  v.  Farga- 
son  (1880)  2  Flipp.  660,  4  Fed.  32; 
Bonsack  Mach.  Co.  v.  Smith  (1895)  70 
Fed.  386;  Shaver  v.  Heller  &  M.  Co. 
(1901)  65  L.R.A.  878,  48  C.  C.  A,  48, 
108  Fed.  834,  affirming  (1900)  102  Fed. 
882;  Trice  v,  Comstock  (1903)  61 
L.R.A.  176,  57  C.  C.  A.  646,  121  Fed. 
620;  Knapp  v.  S.  Jarvis  Adams  Co. 
(1905)  70  C.  C.  A.  536,  135  Fed.  1010; 
Bossert  v.  S.  Jarvis  Adams  Co.  (1905) 
70  C.  C.  A.  23,  135  Fed.  1015;  Camors- 
-McConnell  Co.  v.  McConnell  (1905) 
140  Fed.  412,  affirmed  in  (19Q5)  72 
C.  C.  A.  681,  140  Fed.  987;  Cunning- 
ham V.  Pettigrew  (1909)  94  C.  C.  A. 
457,  169  Fed.  344;  Primeau  v.  Gran- 
field  (1911)  114  C.  C.  A.  549,  193  Fed. 
911,  writ  of  certiorari  denied  in  (1912) 
225  U.  S.  708,  56  L.  ed.  1267,  32  Sup.  Ct. 
Rep.  839 ;  Talbot  v.  Independent  Order 
of  Owls  (1915)  136  C.  C.  A.  268,  220 
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Fed.  660;  Bentley  v.  Tibbals  (1915) 
138  C.  C.  A.  489,  228  Fed.  252 ;  Ameri- 
can  Sugar  Ref.  Go.  v.  McFarland 
(1916)  229  Fed.  284  (judgment  af- 
firmed in  241  U.  S.  79,  60  L.  ed.  899) ; 
Kenyon  v.  Weissberg  (1917)  240  Fed. 
536;  Niles-Bementr-Pond  Co.  v.  Iron 
Holders'  Union   (1917)  246  Fed.  863. 

Alabama.  —  Foster  v.  Winchester 
(1890)  92  Ala.  497,  9  So.  83;  Waller  v. 
Jones  (1894)  107  Ala.  331,  18  So.  277. 

California. — Bradley  Co.  v.  Bradley 

(1913)  165  Cal.  ^37,  131  Pac.  750; 
Western  U.  Teleg.  Co.  v.  Commercial 
Pacific  Cable  Co.  (1918)  —  Cal.  — ,  171 
Pac.  317;  Miller  v.  Enterprise  Canal  & 
Land  Co.  (1904)  142  Cal.  208,  100  Am. 
St.  Rep.  115,  75  Pac.  770. 

Colorado. — ^Kirby  v.  Union  P.  R.  Co. 
(1911)  51  Colo.  509,  119  Pac.  1042, 
Ann.  Cas.  1913B,  461. 

Connecticut. — Yale  Gas  Stove  Co.  v. 
Wilcox  (1894)  64  Conn.  101,  25  L.R.A. 
90,  42  Am.  St.  Rep.  159,  29  Atl.  303; 
Lyman  v.  Lyman  (1916)  90  Conn.  406, 
L.R.A.1916E,  643,  97  AtL  312. 

Illinois. — John  Anisfield  Co.  v.  Ed- 
ward B.  Grossman  &  Co.  (1901)  98  111. 
App.  180;  Pitzele  v.  Cohn  (1905)  217 
III.  30,  75  N.  E.  392,  affirming  (1904) 
117  111.  App.  342;  Barnes  v.  Barnes 
(reported  herewith)  ante,  4. 

Iowa.— Carr  v.  Craig  (1908)  138 
Iowa,  526,  116  N.  W.  720. 

Maine. — Mason  v.  Carrothers  (1909) 
105  Me.  409,  74  Atl.  1030. 

Maryland. — Equitable  Gaslight  Co. 
V.  Baltimore  Coal  Tar  &  Mfg.  Co. 
(1886)  65  Md.  84,  3  Atl.  108. 

Missouri,  —  Williams  v.  Beatty 
(1909)  139  Mo.  App.  175,  122  S.  W. 
323. 

New   Jersey. — Shotwell    v.    Stickle 

(1914)  83  N.  J.  Eq.  193,  90  Atl.  246. 
Ohio. — Kinner  v.  Lake  Shore  &  M. 

S.  R.  Co.  (1902)  23  Ohio  C.  C.  300; 
Kinner  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1904)  69  Ohio  St.  344,  69  N.  E.  614. 

Pennsylvania.  —  Scranton  Electric 
Light  &  Heat  Co.  v.  Scranton  Illumi- 
nating Heat  &  P.  Co.  (1886)  3  Pa.  Co. 
Ct.  635;  Englander  v.  Apfelbaum 
(1914)  56  Pa.  Super.  Ct.  152;  Lewis's 
Appeal  (1870)  67  Pa.  166;  Hays's  Es- 
tate (1893)  159  Pa.  381,  28  Atl.  158; 
Patterson  v.  Building  Trades  Council 
(1902)  11  Pa.  Dist.  R.  508. 

Texas. — Lone  Star  Salt  Co.  v.  Blount 


(1908)  49  Tex.  Civ.  App.  138,  107  S. 
W.  1163;  Sanders  v.  Cauley  (1908)  52 
Tex.  Civ.  App.  261,  113  S.  W.  560. 

Vermont. — Langdon  v.  Templeton 
(1894)  66  Vt.  173,  28  Atl.  866. 

West  Virginia. — Ihrig  v.  Ihrig 
(1916)  78  W.  Va.  360.  88  S.  E.  1010. 

Wisconsin. — Huntzicker  v.  Crocker 
(1908)  135  Wis.  38,  115  N.  W.  340,  15 
Ann.  Cas.  444. 

England. — Dering  v.  Winchelsea 
(1787)  1  Cox,  Ch.  Cas.  318,  29  Eng. 
Reprint,  1184,  2  Bos.  &  P.  270, 126  Eng. 
Reprint,  1276,  21  Eng.  Rul.  Cas.  617. 

Thus,  in  Bateman  v.  Fargason 
(1880)  2  Flipp,  660,  4  Fed.  32,  it  was 
said :  "The  maxim  is  invoked  that  'he 
who  comes  into  equity  must  do  so  with 
clean  hands.'  The  principle  indicated 
•by  the  maxim  only  applies  to  the  con- 
duct of  the  party  in  respect  to  the 
particular  transaction  under  consid- 
eration, for  the  court  will  not  go  out- 
side of  the  case  for  the  purpose  of 
examining  the  conduct  of  the  plaintiff 
in.  other  matters,  or  questioning  his 
general  character  for  fair  dealing. 
Bisph.  Eq.  61.  It  does  not  mean  a  gen- 
eral depravity;  it  must  have  an  im- 
mediate and  necefsary  relation  to  the 
equity  sued  for;  it  must  be  depravity 
in  a  legal  as  well  as  moral  sense." 

In  Kinner  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1902)  23  Ohio  C.  C.  300,  it  was 
said:  "The  maxim  of  coming  into 
court  with  clean  hands  is  confined  by 
courts  of  equity  to  misconduct  in  re- 
gard to  or  connected  with  the  matter 
in  litigation,  so  that  it  affects  the  equi- 
table relations  subsisting  between  the 
two  parties  and  arising  out  of  the 
transaction.  It  does  not  extend  to  any 
misconduct,  however  gross  it  is,  un- 
connected with  the  matter  in  litiga- 
tion, and  with  which  the  opposite  par- 
ty has  no  concern." 

In  Hays's  Estate  (1893)  159  Pa.  381, 
28  Atl.  158,  it  was  said:  'The  maxim 
['He  who  comes  into  a  court  of  equity 
must  come  with  clean  hands'],  con- 
sidered as  a  general  rule  controlling 
the  administration  of  equitable  relief 
in  particular  controversies,  is  confined 
to  misconduct  in  regard  to,  or,  at  all 
events,  connected  with,  the  matter  in 
litigation,  so  that  it  has  in  some  meas- 
ure  affected   the   equitable   relations 
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sobsisting  between  the  two  parties  and 
arising  out  of  the  transaction." 

In  Talbot  v.  Independent  Order  of 
Owls  (1915)  136  C.  C.  A.  268,  220  Fed. 
660,  the  court  said:  "Nor  does  the 
evidence  which  is  found  in  this  record 
upon  which  the  defendants  rely  to  de- 
feat the  plaintiffs,  and  to  bring  this 
suit  under  the  ban  of  the  principle, 
'He  who  comes  into  equity  must  come 
with  clean  hands/  sustain  that  de- 
fense. That  principle  does  not  repel 
all  sinners  from  the  precincts  of  courts 
of  equity,  nor  does  it  disqualify  any 
plaintiff  from  obtaining  full  relief 
there  who  has  not  done  iniquity  in  the 
very  transaction  concerning  which  he 
complains.  The  wrong  which  may  be 
invoked  to  defeat  him  must  have  an 
immediate  and  necessary  relation  to 
the  equity  for  the  enforcement  of 
which  he  prays." 

In  Miller  v.  Enterprise  Canal  & 
Land  Go.  (1904)  142  CaL  208,  100  Am. 
St.  Rep.  115,  76  Pac.  770,  it  was  said : 
'The  contention  of  respondents  rests 
on  certain  maxims,  as  that  'No  one  ac- 
quires a  right  of  action  from  his  own 
wrong,'  'Out  of  a  base  transaction  a 
cause  of  action  does  not  arise,'  'He 
who  comes  into  equity  must  come  with 
clean  hands,'  etc.  But  these  maxims 
have  their  limitations,  and  will  not  be 
allowed  to  work  a  great  injustice  and 
wrong  when  the  alleged  unlawful  act 
is  entirely  unconnected  with  any 
transaction  between  the  parties  to  the 
suit.  Usually  these  maxims  cannot  be 
successfully  invoked  where  the  objec- 
tionable act  in  no  way  affects  the  equi- 
table relations  existing  between  the 
parties." 

In  Carr  v.  Craig  (1908)  138  Iowa, 
526,  116  N.  W.  720,  it  was  said:  "The 
eqaitable  rule  that  a  plaintiff  asking 
relief  must  come  into  equity  with  clean 
hands  has  reference  only  to  the  rela- 
tion between  the  parties,  and  arising 
out  of  the  transaction.  'It  does  not  ex- 
tend to  any  misconduct,  however  gross, 
which  is  unconnected  with  the  matter 
in  litigation,  and  with  which  the  oppo- 
site party  has  no  concern.' " 

In  the  application  of  the  principle 
of  this  maxim  it  is  not  necessary  that 
the  general  conduct  of  a  litigant 
should  be  above  reproach  to  entitle 


him  to  the  relief  prayed  by  him  in  a 
courf  of  equity,  nor  is  it  even  essential 
that  in  all  his  dealings  with  his  op- 
ponent in  the  suit  he  should  be  with- 
out fault.  Foster  V.  Winchester  (1890) 
92  Ala.  497,  9  So.  83 ;  Western  U.  Teleg. 
Co.  V.  Commercial  Pacific  Cable  Co. 
(1918)  —  CaL  — ,  171  Pac.  317;  Lyman 
V.  Lyman  (1916)  90  Conn.  399,  L.R.A. 
1916E,  643,  97  Atl.  312  j  Ansley  v.  Wil- 
son (1873)  60  6a.  418;  Equitable  Gas- 
light Co.  V.  Baltimore  Coal  Tar  &  Mfg. 
Co.  (1886)  65  Md.  84,  3  Atl.  108;  Wood- 
ward V.  Woodward  (1886)  41  N.  J.  Eq. 
224,  4  Atl.  424;  Huntzicker  v.  Crocker 
(1908)  135  Wis.  38,  115  N.  W.  340,  15 
Ann.  Cas.  444;  Dering  v.  Winchelsea 
(1787)  1  Cox,  Ch.  Cas.  318,  29  Eng. 
Reprint,  1184,  2  Bos.  &  P.  270, 126  Eng. 
Reprint,  1276,  21  Eng.  Rul.  Cas.  617. 

Thus,  in  Lyman  v.  Lyman  (1916)  90 
Conn.  399,  L.R.A.1916E,  643,  97  Atl. 
312,  the  court  said:  "The  familiar 
maxim  that  he  who  comes  into  equity 
must  come  with  clean  hands  is  not 
used  to  convey  the  idea  that  no  person 
is  permitted  to  invoke  the  aid  of  a 
court  of  equity  whose  life  and  conduct 
have  not  been  above  reproach;  nor 
does  it  mean,  as  one  of  the  New  Jersey 
cases  cited  appears  to  imply,  that  a 
litigant,  to  obtain  relief  in  equity,, 
must  have  been  without  fault  in  all  his 
dealings  with  or  conduct  toward  the 
party  against  whom  the  relief  is 
asked."  4 

In  Equitable  Gaslight  Co.  v.  Balti- 
more Coal  Tar  &  Mfg.  Co.  (1886)  65 
Md.  84,  3  Atl.  108,  it  was  said :  "The 
maxim  that  he  who  comes  into  a  court  . 
of  equity  must  come  with  clean  hands 
is  confined  to  his  conduct  in^the  mat- 
ter before  the  court,  and  not  to  mat- 
ters aliunde.  Courts  of  equity,  as  well 
as  courts  of  law,  will  not  refuse  re- 
dress to  the  suitor  because  his  conduct 
in  other  matters,  not  then  before  them, 
may  not  be  blameless.  It  is  enough  if 
the  suitor  shows  that  he  has  acted 
justly,  fairly,' and  legally  in  the  sub- 
ject-matter of  the  suit,  and  not  wheth- 
er in  the  past  he  has  always  done  so." 

General  misconduct  of  a  litigant, 
therefore,  will  not  prevent  the  rendi- 
tion by  a  court  of  equity  of  a  decree  in 
his  favor  if  he  has  not  been  guilty 
of  inequitable   conduct  directly  con- 
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nected  with  the  matter  in  controversy. 
Foster  v.  Winchester  (1890)  92  Ala. 
497,  601,  9  So.  83;  Ansley  v.  Wilson 
(1873)  50  Ga.  418;  Weiss  v.  Herlihy 
(1897)  23  App.  Div.  608,  49  N.  Y.  Supp. 
81;  West  v.  Washburn  (1912)  153  App. 
Div.  460,  138  N.  Y.  Supp.  230;  Kinner 
V.  Lake  Shore  &  M.  S.  R.  Co.  (1902)  23 
Ohio  C.  C.  300 ;  Kinner  v.  Lake  Shore 
&  M.  S.  R.  Co.  (1904)  69  Ohio  St.  344, 
69  N.  E.  614;  Scranton  Electric  Light 
&  Heat  Co.  v.  Scranton  Illuminating 
Heat  &  P.  Co.  (1886)  3  Pa.  Co.  Ct.  635. 

Thus,  in  Ansley  v.  Wilson  (1873)  50 
Ga.  418,  the  court  said:  "The  rule 
that  a  complainant  must  come  into 
equity  with  clean  hands  does  not  go 
so  far  as  to  prohibit  a  court  of  equity 
from  giving  its  aid  to  a  bad  or  a  faith- 
less man.  The  dirt  upon  his  hands 
must  be  his  bad  conduct  in  the  trans- 
ai^tion  complained  of.  All  complain- 
ants in  equity  are  human  beings,  full 
of  faults  and  sin,  and  I  doubt  if  there 
is  one  case  in  ten  in  which  the  com- 
plainant is  not  somewhat  to  blame.  If 
the  complainant  does  equity  himself, 
or  offers  to  do  it  (except  in  those  cases 
where  the  rule  'in  pari  delicto,'  etc., 
comes  in)  his  hands  are  as  clean  as  the 
court  can  require.  'He  who  asks 
equity  must  do  equity'  is  the  maxim 
on  which  the  expression  as  to  'clean 
hands'  is  based." 

In  West  V.  Washburn  (1912)  153 
App.  Div.  460,  138  N.  Y.  Supp.  230,  it 
was  said:  'The  action  is  in  equity, 
and  the  defendant  insists  that  the 
plaintiff  must  come  into  court  with 
clean  hands.  If  the  moving  affidavits 
in  a  judgment  creditor's  action  are  to 
be  taken  as  true,  the  present  plaintiff 
would  seem  quite  immoral,  and  it 
would  be  quite  impossible  to  character- 
ize her  hands  as  clean.  While  equity 
does  not  employ  itself  in  settling  quar- 
rels amongst  rogues,  still  a  rogue  may 
have  a  clear  cause  of  action,  and  it  is 
with  reference  to  the  cause  of  action 
which  he  produces  that  the  maxim  of 
clean  hands  applies." 

In  Kinner  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1902)  23  Ohio.C.  C.  300,  it  was 
said :  "A  court  of  equity  will  not  shut 
its  doors  to  the  wicked  and  to  those 
who  are  guilty  of  violation  of  law,  sim- 
ply because  of  the  moral  state  of  the 


person,  but  will  confine  the  maxim  to 
where  the  wrongdoing  has  directly  af- 
fected the  particular  matter  under 
consideration  by  the  court." 

2,  JllustraUons. 

In  Trice  v.  Comstock  (1903)  61 
L.R.A.  176,  57  C.  C.  A.  646,  121  Fed. 
620,  it  appeared  that  the  plaintiffs, 
dealers  in  real  estate,  adopted  the  plan 
of  approaching  an  owner  of  real  es- 
tate, procuring  him  to  name  a  selling 
price  for  his  property  and  to  give  the 
plaintiffs  an  option  to  purchase  it  at 
the  price  named,  the  owners  agreeing 
that  should  the  plaintiffs  procure  a 
purchaser  for  the  property  for  an 
amount  over  and  above  the  price  fixed 
by  him,  the  plaintiffs  should  be  eh- 
titled  to  retain  the  difference.  The 
plaintiffs  employed  one  of  the  defend- 
ants to  procure  a  purchaser  for  certain 
real  estate  for  the  purchase  of  which 
the  former  had  succeeded  in  procuring 
an  option  from  the  former  agent  of  the 
deceased  owner  after  the  owner's 
death.  The  said  defendant,  after 
showing  the  land  to  a  prospective  pur- 
chaser, terminated  his  employment 
with  the  plaintiffs.  He  then  purchased 
an  option  on  the  land  from  the  execu- 
tors of  the  deceased  owner,  which  he 
assigned  to  his  brother,  also  a  defend- 
ant, without  consideration,  the  latter 
subsequently  purchasing  the  property. 
The  plaintiffs  sought  to  have  the  prop- 
erty charged  in  the  hands  of  the  de- 
fendants with  a  trust  for  their  use  and 
benefit.  In  defense  of  the  suit  the  de- 
fendants contended  that  the  plaintiffs 
were  not  in  court  with  "clean  hands," 
for  the  reason  that  the  plan  adopted 
by  them  in  their  dealings  with  owners 
of  real  estate  was  reprehensible.  The 
court  held  that  the  record  disclosed 
nothing  in  the  scheme  of  the  plaintiffs 
that  was  inequitable,  and  furthermore 
that  the  acts  of  the  plaintiffs  objected 
to  by  the  defendants  "neither  condi- 
tioned nor  affected  the  equity"  which 
the  former  was  seeking  to  enforce  in 
the  suit. 

A  fraternal  organization  which  in- 
stituted a  suit  in  equity  to  enjoin  a 
rival  organization  from  using  a  simi- 
lar name  and  emblem  as  its  own  has 
been  held  to  be  entitled  to  the  relief 
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asked,  notwithstanding  personal  de- 
linquencies of  an  officer  of  the  plain- 
tiff organization  in  his  dealings  with 
that  organization  and  with  strangers 
to  both  organizations,  which  delin- 
quencies were  pleaded  by  the  defend- 
ant to  show  that  .the  plaintiff  was  in 
court  with  ^unclean  hands/'  the  court 
holding  that  they  were  in  no  way  con- 
nected with  the  subject-matter  of  the 
suit.  Talbot  ▼.  Independent  Order  of 
Owls  (1915)  136  C.  C.  A.  268,  220  Fed. 
660 

In  Kirby  v.  Union  P.  R.  Co.  (1911) 
51  Colo.  509,  119  Pac.  1042,  Ann.  Cas. 
1913B,  461,  certain  railroad  companies 
sought  to  enjoin  the  defendants 
from  prosecuting  their  railroad-ticket 
brokerage  business.  The  defendants 
denied  that  their  business  was  unlaw- 
ful, and  alleged  connivance  and  ac- 
quiescence by  the  plaintiffs  in  past 
acts  of  the  defendants  in  the  prosecu- 
tion of  their  business,  similar  to 
those  sought  to  be  enjoined.  The  al- 
leged connivance '  of  the  plaintiffs 
seems  not  to  have  been  established, 
but  the  court  held  that  as  to  the  al- 
leged future  wrongs  to  be  righted  by 
the  injunction,  it  was  "immaterial 
whether  the  plaintiff  connived  at  or 
acquiesced  in  past  wrongful  acts  of 
the  defendants,  even  though  they  may 
have  been  of  the  same  general  Char- 
acter as  those  for  which  redress  is 
now  sought,'*  for  the  reason  that  they 
were  unconnected  with  the  subject- 
matter  of  the  litigation. 

The  failure  of  an  owner  of  property 
to  pay  the  taxes  due  thereon  is  not  suf- 
ficient, under  the  principle  of  this 
maxim,  to  justify  the  denial  by  a  court 
of  equity  of  his  suit  for  an  injunction 
restraining  the  execution  of  a  sheriff's 
deed  to  the  property,  pursuant  to  a 
sale  thereof  which  was  not  in  con- 
formity with  the  statutory  require- 
ments, such  failure  being  unconnected 
with  the  transaction  of  which  the  com- 
plaint was  made.  Ansley  v.  Wilson 
(1878)  60  Ga.  418. 

In  John  Anisfield  Co.  v.  Edward  B. 
Grossman  &  Co.  (1901)  98  111.  App. 
180,  the  suit  was  to  enjoin  the  con- 
struction of  a  bay  window  on  premises 
on  a  business  street,  which  bay  win- 
dow it  was  intended  should  encroach 


on  the  street  space.  The  defendants 
claimed  to  have  been  granted  the  au- 
thority by  the  city  council  to  construct 
the  window,  and  as  a  further  defense 
charged  the  complainants  with  being 
in  court  with  ''unclean  hands,"  for  the 
reason  that  their  own  adjoining  prop- 
erty, which  it  was  alleged  would  be 
injuriously  affected  by  the  proposed 
improvement,  encroached  on  the  said 
street  space.  The  court,  in  granting 
the  relief  prayed  by  the  complainants, 
held  that  the  said  authority  conferred 
on  the  defendants  by  the  city  council 
was  beyond  the  power  of  that  body 
to  grant,  and  that  the  inequitable  con- 
duct charged  to  the  complainants  was 
so  unconnected  with  the  matter  in 
litigation  that  the  principle  of  "un- 
clean hands"  had  no  application  there- 
to. 

One  who,  as  a  stockholder  of  a  cor- 
poration, sued  the  officers  thereof  for 
an  accounting  of  funds  of  the  corpora- 
tion alleged  to  have  been  lost  by  such 
officers  in  speculating  in  stocks,  has 
been  held  not  to  have  been  in  court 
with  "unclean  hands"  because  of  the 
fact  that  she  at  times  had  speculated 
"on  her  own  account  and  in  the  end 
lost."  Kingston  v.  Montgomery  (1906) 
121  Mo.  App.  451,  97  S.  W.  202. 

Where  the  wrong  complained  of  is 
coercion,  which  is  not  directly  con- 
nected with  the  matter  in  controversy, 
a  court  of  equity  will  not  apply  the 
principle  of  this  maxim  to  the  case, 
and  deny  to  the  party  charged  there- 
with on  that  account  the  relief  prayed 
by  him.  Thus,  in  Bateman  v.  Farga- 
son  (1880)  2  Flipp.  660,  4  Fed.  32,  for 
the  purpose  of  defeating  a  conveyance 
of  real  estate  the  grantor  pleaded  his 
own  reprehensible  conduct  in  resort- 
ing to  coercion  of  his  wife  by  threats 
in  order  to  procure  her  signature  to 
the  deed  of  conveyance  for  the  pur- 
pose of  releasing  her  dower  and  home- 
stead rights.  The  grantee  demurred 
to  the  bill,  invoking  the  aid  of  the 
maxim,  "He  who  comes  into  equity 
must  come  with  clean  hands."  In 
overruling  the  demurrer  the  court 
said :  "If  it  be  conceded  that  the  coer- 
cion of  the  wife  is  evidence  of  moral 
turpitude, — and  certainly  no  court 
can,  at  this  day,  do  less  than  severely 
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reprehend  such  conduct, — still,  the 
plaintiff  will  not  be  repelled  unless  the 
iniquity  complained  of  in  him  is  con- 
nected with  and  a  part  of  the  very 
transaction  as  to  which  he  seeks  relief. 
It  seems  to  me  plain  that,  while  the 
coercion  of  the  wife  was  a  method  of 
perfecting  the  defendant's  title  to  the 
land,  and  in  that  sense  connected  with 
the  transaction,  it  is  not  a  part  of  it. 
The  subject  of  controversy  is  the 
usury  in  the  account,  and  the  other  al- 
leged false  and  fraudulent  items  as 
to  which  there  is  said  to  have  been  an 
unfair  settlement." 

Acts  of  trespass,  if  not  directly  con- 
nected with  the  subject-matter  of  the 
suit,  will  not  preclude  a  recovery  of 
the  relief  sought  by  the  party  charged 
therewith. 

Thus,  in  Miller  v.  Enterprise  Canal 
&  Land  Co.  (1904)  142  Cal.  208,  100 
Am.  St.  Rep.  115,  75  Pac.  770,  one  who 
claimed  to  be  a  riparian  owner,  but 
failed  to  prove  the  claim,  sought  to  en- 
join another  from  diverting  water 
from  a  stream  by  means  of  a  dam  and 
ditch.  He  himself  was  maintaining 
a  ditch  on  property  along  the  river  for 
the  same  purpose,  which  ditch  had 
been  constructed  long  prior  to  the  con- 
struction of  the  defendant's  dam  and 
ditch.  In  defense  of  the  suit,  the  de- 
fendant pleaded  the  maxim,  ''H«  who 
comes  into  equity  must  come  with 
clean  hands."  The  court  held,  how- 
ever, that  the  wrong  of  the  complain- 
ant was  against  the  state,  and  one  of 
which  the  state  only  could  properly 
complain,  and  was  so  unconnected 
with  the  issue  raised  in  the  suit  that 
the  defense  could  not  be  sustained. 

Where  the  suit  instituted  was  by  an 
owner  of  land,  to  enjoin  the  defendant, 
also  a  property  owner,  from  interfer- 
ing with  a  road,  to  the  injury  of  prop- 
erty rights  of  the  plaintiff  therein,  a 
similar  injury  to  the  defendant,  occa- 
sioned by  the  acts  of  the  plaintiff  with 
reference  to  the  same  road,  has  been 
held  to  be  separate  and  distinct  from 
the  subject-matter  of  the  suit,  and  not 
pleadable  in  defense  of  the  suit,  to 
show  that  the  plaintiff  is  in  court  with 
"unclean  hands."  Williams  v.  Beatty 
(1909)  139  Mo.  App.  174,  122  S.  W. 
323;  Peters  v.  Case  (1907)  62  W.  Va. 


33,  18  L.R.A.(N5.)  408,  67  S.  E. 
733. 

Perjury  unconnected  with  or  only 
indirectly  connected,  with  the  subject- 
matter  of  a  suit  will  not  defeat  the 
right  of  a  party  to  the  suit  to  the  re- 
lief prayed,  on  the.  ground  that  the 
suitor  .is  in  court  with  "unclean 
hands."  Foster  v.  Winchester  (1890) 
92  Ala.  497,  9  So.  83  (in  procuring  pat- 
ent for  land) .  So  in  Delaware  Surety 
Co.  V.  Layton  (1901)  —  Dei.  — ,  50 
Atl.  378. 

In  a  suit  by  a  corporation  to  restrain 
a  state  secretary  of  state  from  sending 
a  certificate  of  incorporation  into  an- 
other state,  for  use  in  connection  with 
the  prosecution  therein  of  certain  of- 
ficers of  the  corporation  for  perjury  in 
swearing  to  false  statements  made  by 
them  in  its  certificate  of  incorporation, 
it  was  held  that  the  charges  against 
the  said  officers  which,  it  was  con- 
tended, precluded  the  plaintiff  from  re- 
covering the  relief  prayed,  under  the 
principle  of  the  maxim,  ''He  who 
comes  into  equity  must  come  with 
clean  hands,"  were  not  sufficiently 
connected  with  the  subject-matter  of 
the  suit  to  make  the  case  one  for  the 
application  of  the  principle  of  "un- 
clean hands." 

See  also  the  following  subdivisions 
of  this  note  for  the  application  to  par- 
ticular classes  of  inequitable  conduct 
of  the  rule  that,  to  preclude  equitable 
relief,  the  conduct  must  be  directly 
connected  with  the  matter  in  litiga- 
tion. 

///.  Inequitable   conduct   affecting 

contract. 

a.  In  general, 

A  court  of  equity,  in  applying  the 
principle  of  the  maxim  that  he  who 
comes    into    equity   must   come   with 
clean  hands,  will  not  lend  its  aid  to 
compel  the  specific  performance  of  a 
contract,  or  to  relieve  a  party  thereto 
from  the  obligations  incurred  by  its 
execution,  if  the  party  seeking  the  re- 
lief has  been  guilty  of  any  reprehensi- 
ble conduct  directly  related  thereto. 
Cathcart  v.  Robinson    (1831)    5  Pet.  * 
(U.  S.)  264,  276,  8  L.  ed.  120,  124;  Far-  " 
ley  V.  St.  Paul,  M.  &  M.  R.  Co.  (1882^5 
14  Fed.  117;  Harton  v.  Little   (1914^^^ 
188  Ala.  640,  65  So.  951 ;  Livingston      v 
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Cochran  (1878)  33  Ark.  294;  Indian- 
apolis Northern  Traction  Co.  v.  Es- 
aington  (1912)  54  Ind.  App.  286,  99  N. 
£.  761,  rehearing  denied  in  (1912)  54 
Ind.  App.  800,  100  N.  E.  765. 

Thus,  in  Cathcart  v.  Robinson  (U. 
S.)  supra,  the  court  said :  "The  differ- 
ence between  that  degree  of  unfair- 
ness which  will  induce  a  court  of 
equity  to  interfere  actively  by  setting 
aside  a  contract,  and  that  which  will 
induce  a  court  to  withhold  its  aid,  is 
well  settled.  Mortlock  v.  Buller 
(1804)  10  Ves..  Jr.  292,  32  Eng.  Re- 
print,  857;  Day  v.  Newman  (1788)  2 
Cox,  Ch.  (Jas.  77,  30  Eng.  Reprint,  36, 
2  Revised  Rep.  1.  It  is  said  that  the 
plaintiff  must '  come  into  court  with 
clean  hands;  and  that  a  defendant 
may  resist  a  bill  for  specific  perform- 
ance by  showing  that,  under  the  cir- 
cumstances, the  plaintiff  is  not  enti- 
tled to  the  relief  he  asks.  Omission  or 
mistake  in  the  agreement,  or  that  it  is 
unconscientious  .  or  unreasonable,  or 
that  there  has  been  concealment,  mis- 
representation, or  any  unfairness,  are 
enumerated  among  the  causes  which 
will  induce  the  court  to  refuse  its  aid. 
Thompson  v.  Smith  (1815)  1  Madd. 
Ch.  405,  56  Eng.  Reprint,  149.  If  to 
any  unfairness  a  great  inequality  be- 
tween price  aiid  value  be  added,  a 
court  of  chancery  will  not  afford  its 
aid." 

In  Farley  v.  St.  Paul,  M.  &  M.  R.  Co. 
(1882)  14  Fed.  117,  it  was  said: 
"CJourts  of  equity  will  not  recognize 
as  valid,  or  enforce,  any  agreement 
grounded  in  turpitude.  .  .  .  The 
party  complaining  must  come  before 
the  court  with  clean  hands." 

In  Livingston  v.  Cochran  (1878)  33 
Arfc.  294,  it  was  said :  "A  party  seek- 
ing the  aid  of  chancery  to  compel  the 
specific  performance  of  a  contract  for 
the  sale  of  lands  must  come  into  court 
with  clean  hands,  and  there  must  be 
no  fraud  or  breach  of  trust  in  the  sale. 
Bispham,  Eq.  §  372." 

In  Harton  v.  Little  (1914)  188  Ala. 
640,  65  So.  951,  it  was  held  that,  in  liti- 
gation arising  out  of  a  partnership 
agreement,  a  court  of  equity  will  not 
lend  its  aid  to  a  partner  who,  in  the 
formation  of  the  partnership,  has  been 
guilty  of  material  misrepresentations 


and  concealments  affecting  the  part- 
nership or  its  property.  See,  to  the 
same  effect,  Miller  v.  Kraus  (1915)  — 
Cal.  App.  — ,  155  Pac.  834,  rehearing 
denied  in  (1916)  —  Cal.  — ,  155  Pac. 
838. 

In  Barnes  v.  Starr  (1894)  64  Conn. 
154,  28  Atl.  980,  it  appeared  that  one 
of  the  parties  to  a  contemplated  mar- 
riage, in  order  to  meet  the  objections 
of  the  relatives  and  friends  of  the 
other  party  thereto  that  her  object  in 
seeking  the  marriage  was  only  to  ac- 
quire some  of  her  intenoled  husband's 
wealth,  entered  into  at  his  suggestion 
what  she  claimed  was  an  arrangement 
to  deceive  such  relatives  and  friends, 
whereby  it  was  agreed  between  the  in- 
tended spouses  that  they  would  ex- 
ecute .  an  antenuptial  agreement  ac- 
cepting certain  sums  of  money  in  lieu 
of  their  respective  shares  in  the 
other's  estate,  which  agreement  was  to 
be  exhibited  to  the  said  relatives  and 
then  destroyed.  It  was  held  that  she 
was  not  entitled  to  set  up  her  fraud  to 
defeat  the  antenuptial  agreement,  in 
an  action  against  the  beneficiaries  un- 
der the  will  of  her  husband,  then  de- 
ceased, which  beneficiaries  had  ac- 
quired and  retained  possession  of  the 
agreement. 

In  Langford  v.  Read  (1915).  69  Fla. 
198,  68  So.  723,  which  was  a  suit  to 
foreclose  a  lien  for  the  balance  due  on 
an  oral  contract  for  the  construction 
of  a  building,  it  was  held  that  the 
plaintiff,  having  admitted  that  he,  at 
the  suggestion  of  the  defendants' 
manager,  and  unknown  to  the  defend- 
ants, had  submitted  a  ''sham  bid"  for 
the  work,  in  writing,  which  was  con- 
siderably lower  than  the  actual  con- 
tract price,  for  the  recovery  of  the  bal- 
ance of  which  he  had  instituted  the 
suit,  was  not  in  court  with  "clean 
hands,"  and  was  not  entitled  to  the  re- 
lief prayed. 

In  Rice  v.  Findlay  Co.  (1910)  19  Pa. 
Dist.  R.  601,  fraudulent  misrepresen- 
tations inducing  the  execution  of  a 
contract  to  purchase  real  estate  from 
the  plaintiff  were  held  to  be  a  defense 
to  a  suit  for  the  specific  performance 
of  the  contract. 

In  Trigg  v.  Read  (1845)  5  Humph. 
(Tenn.)   551,  42  Am.  Dec.  447,  inad- 
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equacy  of  the  consideration,  and 
ignorance  of  law  and  facts  changing 
the  nature  of  the  property  sold,  known 
to  opposite  party  to  the  contract,  were 
held  to  bar' a  suit  for  the  specific  per- 
formance ther<eof . 

In  Larscheid  v.  Kittell  (1910)  142 
Wis.  172,  125  N.  W.  442,  20  Ann.  Cas. 
576,  it  appeared  that  the  plaintiff  had 
sold  certain  land  in  controversy  in  the 
suit  to  the  assignor  of  the  defendant 
corporation  under  a  contract  of  sale. 
Subsequently,  on  the  organization  of 
the  defendant  company,  in  which  or- 
ganization he  participated  with  the 
company's  said  assignor  and  became  a 
stockholder  of  the  concern,  he  gave  a 
warranty  deed  to  the  land  to  the  com- 
pany and  took  a  note  of  its  directors 
for  the  deferred  payments  under  the 
contract.  The  court  held  that  the  giv- 
ing of  the  warranty  deed  was  a  dec- 
laration to  the  world  that  the  title  of 
the  corporation  to  the  land  was  free 
from  all  encumbrances,  and  that  the 
plaintiff,  in  seeking  to  establish  and 
enforce  a  lien  on  the  property  of  the 
defendant,  which  had  become  insol- 
vent, for  the  balance  of  the  purchase 
money  under  the  contract,  was  in 
court  with  "unclean  hands,"  and  not 
entitled  to  the  relief  prayed. 

In  McI>onald  v.  Markesan  Canning 
Co.  (1910)  142  Wis.  251, 125  N.  W.  444, 
it  appeared  that  a  person,  claiming 
justification  therefor,  withdrew  from 
a  corporation  before  the  completion 
of  its  organization.  After  many  years, 
and  when  the  company  had  become 
successful  in  its  enterprise,  he  sued 
the  corporation  to  compel  it  to  per- 
form the  contract  which  it  had  en- 
tered into  with  him  when  the  project 
was  started,  and  which  he  had  repu- 
diated. He  was  held  to  be  in  court 
with  "unclean  hands,"  and  disentitled 
to  the  assistance  of  a  court  of  equity 
in  the  prosecution  of  his  claim. 

In  Interior  Securities  Co.  v.  Camp- 
bell (1919)  —  Mont.  — ,  178  Pac.  582, 
it  was  given  as  a  reason  for  denying 
specific  performance  of  an  unreason- 
able contract  that  the  complainant  did 
not  come  into  court  with  clean  hands. 

However,  where  the  inequitable  con- 
duct complained  of  is  not  directly  con- 
nected with  the  contract  which  is  the 


basis  of  the  suit,  a  court  of  equity  will 
not  deny  its  aid  to  a  litigant  guilty 
thereof  on  the  theory  that  such  liti- 
gant is  in  court  with  "unclean  hands." 
Therefore,  in  Carr  v.  Craig  (1908)  188 
Iowa,  526,  116  N.  W.  720,  it  appeared 
that  the  plaintiff  and  her  husband  had 
purchased  land  which  was  conveyed  to 
them  jointly.  They  were  subsequently 
separated.  The  husband  had  not  in- 
vested any  money 'in  the  land,  and  the 
money  paid  therefor  was  that  of  the 
wife  only.  It  was  agreed  between  the 
plaintiff  and  the  defendant,  who  was 
her  brother,  that  the  property,  for  the 
purpose  of  extinguishing  the  hus- 
band's apparent  title,  should  be  sold 
to  satisfy  a  purchase-mdney  mortgage 
thereon,  that  the  defendant  should 
purchase  the  property  at  the  foreclos- 
ure sale,  and  eitheif  pay  to  the  plain- 
tiff the  amount  which  she  had  invested 
in  the  property,  or  hold  the  latter  in 
trust  for  her,  subject  to  the  payment 
by  her  of  the  money  which  he  should 
be  required  to  invest  in  it  in  order  to 
acquire  the  title.  In  a  suit  instituted 
for  the  purpose  of  enforcing  this 
agreement  it  was  contended  that,  be- 
cause of  the  act  of  the  plaintiff  in  en- 
deavoring to  extinguish  her  husband's 
title,  the  plaintiff  was  not  in  court 
with  "clean  hands;"  but  it  was  held 
that  the  principle  of  the  maxim  had  no 
application,  the  act  complained  of  be- 
ing unconnected  with  the  subject-mat- 
ter of  the  suit. 

Where  a  marriage  contract  is  not 
void  but  voidable,  it  has  been  held  that 
a  court  of  equity  will  deny  the  com- 
plainant any  relief  in  litigation  affect- 
ing such  marriage  if  he  comes  into 
court  with  "unclean  hands."  Stokes 
V.  Stokes  (1908)  128  App.  Div.  838, 
113  N.  Y.  Supp.  145.  That  case  arose 
under  a  statute  providing  as  follows: 
"A  marriage  is  absolutely  void  if  ^con- 
tracted by  a  person  whose  husband  or 
wife  by  a  former  marriage  is  living, 
unless  either  ...  3.  Such  former 
husband  or  wife  has  absented  himself 
or  herself  for  five  successive  years 
then  last  past  without  being  known  to 
such  person  to  be  living  during  that 
time,"  in  which  event  it  was  held  by 
the  court  that  such  "a  marriage  is 
void  from  the  time  its  nullity  is  de- 
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dared  by  a  court  of  competent  juris- 
diction." The  court  held  that  there 
was  nothing  in  the  statute  to  compel 
the  rendition  of  a  decree  of  nullity  of 
a  marriage  between  persons  one  of 
whom  had  been  previously  married, 
but  whose  husband  had  absented  him- 
self for  nine  years  without  any  knowl- 
edge of  his  whereabouts  by  the  de- 
serted spouse,  where  the  husband  of 
the  second  marriage  was  not  in  court 
with  "clean  hands"  in  seeking  the  an- 
nulment, in  that  he  had  agreed,  on  as- 
certaining a  few  Aionths  after  the 
marriage  that  his  wife's  former  hus- 
band was  stilj  living,  to  remain  with 
her  and  continue  his  recognition  of 
her  as  his  wife,  and  that  he  had  sus- 
tained towards  her  the  relation  of 
husband  for  two  years  following  the 
acquisition  of  such  information. 

In  Bays  v.  Bays  (1918)  105  Misc. 
492,  174  N.  Y«  Supp.  212,  a  boy  who 
procured  a  woman  to  marry  him  by 
falsely  stating  his  age,  and  who  swore 
falsely  as  to  his  age  in  order  to  pro- 
cure a  marriage  license,  was  held  to  be 
in  court  with  uiiclean  hands  in  seek- 
ing an  annulment  because  of  his  non- 
age. 

However,  reprehensible  conduct  of 
a  litigant  which  is  unconnected  or  in- 
directly connected  with  the  marriage 
contract,  such  as  illicit  cohabitation 
prior  to  the  marriage,  will  not,  in  the 
application  of  the  principle  of  this 
maxim,  preclude  a  recovery  in  a  court 
of  equity  of  the  relief  prayed.  Lyman 
V.  Lyman  (1916)  90  Conn*  406,  L.R.A. 
1916E,  643,  97  Atl.  312;  Roote  v.  Roote 
(1909)  33  App.  D.  C.  398,  23  L.R.A. 
(N.S.)  240. 

b.  Affecting  person  not  party  to  contract. 

The  unconscionable  conduct  com- 
plained of  in  order  to  bar  the  person 
charged  therewith  from  the  aid  of  a 
court  of  equity  need  not  be  directed 
against  the  other  party  or  parties  to 
the  contract,  but  may  be  a  wrong  per- 
petrated on  a  third  person. 

Thus,  in  Brown  v.  Brown  (1895)  66 
Conn.  493,  34  Atl.  490,  after  a  refer- 
ence to  the  maxim,  the  court  said: 
'The  general  rule  is  that  the  parties 
to  a  contract  must  act  not  only  bona 
fide  between  themselves,  but  that  they 
shall  not  act  mala  fide  in  respect  to 
other  persons  who  stand  in  such  a  re- 


lation to  either  as  to  be  affected  by  the 
contract  or  its  consequences.'' 

So  in  Barnes  v.  Starr  (1894)  64 
Conn*  154,  28  Atl.  980,  the  conceal- 
ment by  the  parties  to  an  antenuptial 
agreement  of  their  intention  in  execut- 
ing the  agreement,  that  it  was  simply 
for  the  purpose  of  overcoming  the  ob- 
jections of  the  relatives  and  friends 
of  the  husband,  and  was  to  be  de- 
stroyed after  being  shown  to  such 
relatives  and  friends,  was  held  to 
be  such  inequitable  conduct  toward 
the  latter,  who  were  the  beneficiaries 
under  the  will  of  the  husband,  that  it 
could  not  be  set  up  by  the  surviving 
spouse  to  defeat  the  agreement  and 
procure  her  share  of  the  estate. 

c.  Failure  to  perform,  contract, 

A  party  to  a  contract  who  fails  to 
perform  a  material  obligation  of  the 
contract  is  not  in  court  with  "clean  * 
hands"  when  he  seeks  the  aid  of  a 
court  of  equity  in  the  protection  of 
his  alleged  rights  arising  out  of  or 
connected  with  the  contract,  and  is  not 
entitled  to  the  relief  prayed.  Ashe- 
Carson  Co.  V.  Bonifay  (1906)  147  Ala. 
376,  41  So.  816  (improperly  boxing 
trees)  ;  Henrique  v.  Paris  (1896)  10 
Haw.  412  (breach  of  covenant  in  lei^se 
to  clear  property) ;  Bennett  v.  Stuart 
(1914)  161  Ky,  264,  170  S.  W.  642 
(fraudulent  misappropriation  of  mon- 
ey advanced  to  purchase  mining 
land) ;  Newby  v.  Laurence  (1909)  84 
Neb.  622,  121  N.  W.  965  (failure  of 
complainant  to  share  fruit  picked  and 
gathered  by  him  from  defendant's 
land,  according  to  terms  of  contract, 
pleaded  in  suit  to  enjoin  defendant 
from  entering  on  property) ;  West- 
wood  V.  Cole  (1910)  66  Misc.  53, 120  N. 
Y.  Supp.  884,  judgment  reversed  in 
(1910)  139  App.  Div.  841,  124  N. 
Y.  Supp.  97  (failure  of  plaintiff  to 
invested  in  partnership  adventure  un- 
der partnership  agreement,  pleaded  in 
suit  for  an  accounting  of  partnership 
business) ;  Georgia  Bldg.  Co.  v.  Bur- 
dett  (1914)  150  N.  Y.  Supp.  27  (re- 
fusal of  certain  minority  stockholders 
of  corporation  to  consent  to  mortgag- 
ing of  corporate  property,  a  statute  re- 
quiring consent  of  two  thirds  of  stock- 
holders to  such  project,  after  money 
which  was  to  be  secured  by  such  mort- 
gage had  been  advanced  in  accordance 
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with  agreement  whereby,  in  consider- 
ation of  such  advance,  minority  stock- 
holders were  to  consent  to  execution 
of  mortgage,  disclosed  in  suit  by  mi- 
nority stockholders  to  cancel  mort- 
gage) ;  Caldwell  v.  Virginia  F.  &  M. 
Ins.  Co.  (1911)  124  Temu  593,  139  S. 
W.  698  (oral  agreement  between  plain- 
tiff and  agent  of  defendant  to  renew 
fire  insurance  on  premises,  made  in 
violation  of  provisions  of  policy 
sought  to  be  renewed,  pleaded  in  de- 
fense of  suit  to  recover  for  loss) ; 
Hardee  v.  Alexander  (1915)  —  Tex. 
Civ.  App.  — ,  182  S.  W.  57  (breach  of 
agreement  between,  cotenants) ;  Ma- 
ginnis  v.  Knickerbocker  Ice  Co.  (1901) 
112  Wis.  385,  69  L.R.A.  838,  '88  N.  W. 
300  (wilful  disregard  by  defendants 
of  conditions  of  deed  of  conveyance 
by  common  grantor  of  plaintiff  and  de- 
fendants of  certain  land  to  defendants, 
which  disregard  entitled  said  grantor, 
by  terms  of  deed,  to  declare  forfeiture 
of  property  by  defendants,  pleaded  in 
support  of  suit  to  quiet  title  of  plain- 
tiff to  said  land  procured  from  said 
common  grantor  by  conveyance  after 
said  breach  and  forfeiture) ;  Sanders 
v.  Thomlinson  (1910)  2  Alberta  L.  R. 
512  (default  in  payment  of  second  in- 
stalment of  purchase  price  of  prop- 
erty, nonpayment  of  taxes,  and  depre- 
ciation in  value  of  property,  disclosed 
in  suit  by  purchaser  to  recover  amount 
of  first  instalment  paid  by  him,  and 
claimed  because  of  alleged  wrongful 
sale  of  property  by  defendant  after 
rescission  of  contract  of  purchase, 
which  deprived  him  of  right  of  re- 
demption). 

In  Montana  Water  Co.  v.  Billings 
(1914)  214  Fed.  121,  appeal  dis- 
missed in  (1915)  139  C.  C.  A.  665, 
224  Fed.  1021,  the  suit  was  for  the 
specific  performance  of  the  renew- 
al clause  of  a  contract  to  supply  the 
defendant  city  with  pure  and  whole- 
some water  for  the  public  use.  At  the 
expiration  of  the  contract  period  the 
defendant,  by  the  terms  of  the  agree- 
ment, was  to  exercise  an  option  to  pur- 
chase the  water  system,  with  the  al- 
ternative of  renewing  its  contract 
with  the  plaintiff  for  a  like  period  of 
time.  The  evidence  disclosed  that  the 
plaintiff  had  not  been  supplying  the 
city  with  pure  and  wholesome  water, 


as  required  by  the  contract,  and  had 
not  taken  steps  to  remedy  the  condi- 
tion. The  court  held  that  the  plain- 
tiff was  not  entitled  to  the  relief 
prayed,  saying:  "Here,  the  fact  re- 
mains that  complainant  failed  in  its 
most  vital  obligation,  involving  the 
health  and  well-being  of  a  large  com- 
munity, and  is  vuinerable  to  the  max- 
im, 'He  who  comes  into  equity  must 
come  with  clean  hands.'  " 

The  question  involved  in  Union 
Cent.  L.  Ins.  Co.  v.  Drake  (1914)  131 
C.  C.  A.  82,  214  Fed.  536,  was  the  fol- 
lowing :  Where  mortgaged  property  is 
sold  by  a  trustee  in  bs^nkruptcy  for  a 
sum  which  is  more  than  sufficient  to 
pay  a  mortgage  on  the  property,  is  the 
trustee  in  bankruptcy  entitled  to 
the  surplus  for  distribution  among  the 
creditors  of  the  bankrupt  generally,  or 
is  the  mortgagee,  who  satisfied  prior 
mortgages  on  the  property  to  protect 
his  own,  and  therefore  acquired  by 
subrogation  the  rights  of  the  prior 
mortgagee  against  the  mortgagor,  the 
bankrupt,  entitled  to  the  sum  as  pos- 
sessing an  equity  therein  superior  to 
that  of  the  bankrupt  mortgagor,  where 
the  loan  secured  by  the  latest  mort- 
gage was  procured  with  the  under- 
standing that  the  money  so  loaned 
would  be  used  for  the  purpose  of  satis- 
fying the  prior  mortgages,  but  was  ap- 
propriated by  the  mortgagor  for  a  dif- 
ferent use?  It  was  held,  applying  the 
maxims,  "He  who  comes  into  equity 
must  come  with  clean  hands,"  and  "He 
who  has  done  iniquity  cannot  have 
equity,"  that  the  mortgagor,  by  his  in- 
equitable conduct  in  misappropriating 
the  fund  obtained  for  the  purpose  of 
satisfying  the  prior  mortgages  re- 
ferred to,  gave  to  the  subsequent  mort- 
gagee a  superior  equity  in  the  surplus 
from  the  sale  of  the  property  over  that 
of  the  trustee  in  bankruptcy,  who 
stood  in  the  place  of  the  bankrupt 
mortgagor. 

In  Cassidy  v.  Metcalf  (1876)  1 
Mo.  App.  593,  the  act  of  setting  up  a 
new  business  in  a  building  adjacent  to 
the  old  establishment  after  the  sale  of 
the  good  will  of  the  old  business  to 
another,  who  was  induced  to  buy  it  by 
misrepresentations  of  the  seller  that 
he  intended  to  leave  the  city  and  go 
into  business  elsewhere,  was  held  to 
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be  a  violation  of  the  bargain,  disen- 
titling the  seller  to  the  relief  sought  in 
a  snit  to  reform  the  contract  on  the 
ground  of  a  mistake. 

In  Jayne  v.  Cortland  Waterworks 
Co.  (1905)  107  App.  Div.  517,  95  N. 
Y.  Supp.  227,  it  was  held  that  the 
plaintiff  was  not  in  court  with  "clean 
hands''  in  seeking  the  removal  of  wa- 
ter pipes  of  the  defendant,  sunk  under 
the  land  of  the  plaintiff,  the  latter  not 
having  performed  a  covenant  in  the 
deed  of  the  pro4>erty  to  his  grantor  for 
the  benefit  of  the  defendant'3  land, 
held  at  the  time  of  the  execution  there- 
of by  the  latter's  grantor,  relative  to 
the  extension  of  a  road  through  the 
property,  under  which  the  defendant 
could  have  laid  its  pipes  without  com- 
pensation to  any  landowner. 

In  Cross  v.  Farmers  Elevator  Co. 
(1915)  31  N.  D.  116, 153  N.  W.  279,  one 
of  the  promoters  of  a  corporation,  who, 
for  the  purpose  of  gaining  the  control 
of  the  concern,  violated  an  agreement 
with  the  other  stockholders,  that  no 
person  should  acquire  more  than  ten 
shares  of  the  company's  stock,  by  pur* 
chasing  through  "dummies'*  sufficient 
stock -to  insure  for  himself  a  control- 
ling interest  in  the  company,  has  been 
held  to  be  in  court  with  "unclean 
hands"  in  seeking  the  cancelation  of 
sales  of  stock  by  the  company  in  a 
manner  to  take  such  control  away 
from  him. 

In  Townsend  v.  Alexander  (1825)  2 
Ohio,  18,  it  appeared  that  the  plaintiff 
and  the  defendant  entered  into  a  con- 
tract for  the  purchase  by  the  former 
and  the  sale  by  the  latter  of  certain 
real  estate.  The  first  two  instalments 
of  the  purchase  price  were  paid  ac- 
cording to  the  agreement.  In  payment 
of  the  third  instalment  the  plaintiff 
offered  to  assign  notes  of  certain  in- 
dividuals, which  was  in  compliance 
with  the  terms  of  the  contract.  The 
defendant  offered  to  accept  some  of 
the  notes,  but  refused  his  acceptance 
of  the  others.  The  plaintiff  then  re- 
fused to  assign  any  but  the  entire 
number  of  the  notes,  and  the  defend- 
ant instituted  a  suit  before  a  justice 
to  compel  the  payment  of  the  third  in- 
stalment. The  justice  entered  a  judg- 
ment against  the  plaintiff  for  a  cash 


payment  of  the  amount  of  the  notes 
which  the  defendant  had  refused  to 
accept,  and  ordered  the  assignment  of 
the  notes  which  had  been  acceptable 
to  the  defendant.  The  plaintiff  re- 
fused to  assign  the  notes  as  ordered, 
but  offered  to  pay  the  cash  judgment 
and  otherwise  perform  the  contract. 
The  plaintiff  then  instituted  this  suit 
to  compel  a  conveyance  of  the  prop- 
erty according  to  the  terms  of  the  con- 
tract. It  was  held  that  the  justice  had 
exceeded  his  authority  in  ordering  an 
assignment  of  the  notes  to  which  ref- 
erence has  been  made,  and  that  his 
judgment  was  therefore  for  an  amount 
less  than  that  which  was  due.  It  was 
further  held  that  while  the  court 
could  not  interfere  with  the  justice's 
judgment,  it  could  compel  the  plaintiff 
to  do  equity  before  granting  him  the 
relief  prayed,  and  that  as  he  was  in 
court,  seeking  to  enforce  the  convey- 
ance of  the  property  without  having 
paid  the  full  purchase  price  thereof, 
and  persisting  in  his  refusal  to  do  so, 
his  hands  were  not  "clean,'*  and  his 
suit  must  therefore  be  dismissed. 

In  Wellsville  Oil  Co.  v.  Miller 
(1914)  44  Okla.  493,  145  Pac.  344,  a 
suit  to  validate  an  oil  and  gas  lease  to 
certain  lands  and  to  cancel  a  similar 
lease  of  the  same  land,  subsequently 
executed  to  another  company,  it  was 
heltl  that  the  plaintiff,  in  operating 
under  its  lease,  as  alleged,  "to  such  an 
excessive  and  unreasonable  extent 
that  the  greater  part  of  the  oil  under- 
lying said  land  will  be  exhausted  by 
the  time  the  lease  terminated,'  and 
that  'the  unusual  and  excessive  pump- 
ing would  result  in  great  and  irrepar- 
able loss  to  the  estate,' "  and  by  forc- 
ing the  defendant  to  come  into  court 
for  authority  to  execute  the  subse- 
quent lease,  had  breached  its  lease 
and  was  in  court  with  "unclean 
hands,"  and  not  entitled  to  the  relief 
prayed. 

In  Englander  v.  Apfelbaum  (1913) 
56  Pa.  Super  Ct  152,  it  appeared  that 
adjoining  property  of  the  parties  to 
the  suit  was  acquired  through  mesne 
conveyances  from  a  common  grantor, 
in  whose  deeds  of  the  property  were 
included  certain  restrictions  to  be  ob- 
served in  the  use  of  the  property.    In 
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violation  of  these  restrictions  certain 
encroachments  were  made  on  restrict- 
ed areas  in  the  construction  of  the 
premises  of  the  plaintiff,  but  no  ob- 
jection was  interposed  thereto  during 
a  period  of  nineteen  years  following 
such  construction.  In  a  suit  to  enjoin 
the  defendants  from  violating  the  re- 
strictions in  their  deed  by  construct- 
ing improvements  in  the  restricted 
area,  it  was  held  that,  in  view  of  the 
presumption  that  the  violations  of  the 
plaintiff  had  been  maintained  by  com- 
mon consent,  he  was  not  in  court  with 
"unclean  hands"  in  seeking  the  relief 
prayed. 

In  American  Ice  Co.  v.  Hunter 
(1914)  60  Pa.  Super.  Ct.  311,  the  plain- 
tiff  sought  to  enjoin  the  defendant 
from  conducting  his  ice  business  in 
violation  of  an  agreement  between  the 
parties,  whereby,  in  consideration  of 
his.  employment  as  a  driver  by  the 
plaintiff,  the  defendant  agreed  not  to 
engage  in  the  ice  business  within  one 
year  after  leaving  its  employment. 
There  was  a  verbal  agreement  that  the 
employment  was  to  be  from  year  to 
year.  The  court  held  that  the  plain- 
tiff, because  of  the  fact  that  it  had 
discharged  the  defendant  from  its  em- 
ployment without  cause,  before  the  ex- 
piration of  the  term  of  the  employ- 
ment, was  in  court  with  ''unclean 
hands"  in  praying  the  relief  it  sought. 

However,  where,  by  the  terms  of  a 
conveyance  of  real  estate  by  a  father 
to  his  daughter,  a  life  estate  was  re- 
served for  the  father,  and  the  daugh- 
ter was  to  pay  the  taxes  on  the  prop- 
erty, it  was  held  in  a  suit  instituted 
by  the  daughter  against  the  father,  m 
which  the  latter  pleaded  the  failure 
of  the  daughter  to  pay  the  taxes,  as 
agreed,  and  his  payment  thereof  to 
prevent  a  sale  of  the  property  for 
taxes,  in  support  of  his  counterclaim 
for  the  cancelation  of  the  deed  as  for 
a  breach  of  an  alleged  condition  sub- 
sequent,— that  because  of  such  failure 
by  the  daughter  she  was  not  in  court 
with  "unclean  hands,"  she  having,  be- 
fore the  institution  of  the  suit,  ten- 
dered payment  of  the  taxes  to  the  de- 
fendant, which  tender  was  refused. 
Burgson  v.  Jacobson  (1905)  124  Wis. 
295,  102  N.  W.  563. 


In  Niles-Bemet-Pond  Co.  v.  Iron 
Molders*  Union  (1917)  246  Fed.  861, 
a  cprporation  owning  a  controlling  in- 
terest in  another  corporation  was  held 
not  to  be  precluded,  on  the  theory  that 
it  was  in  court  with  "unclean  hands," 
from  obtaining  an  injunction  restrain- 
ing striking  workmen  of  the  plant  of 
the  latter  concern  from  committing 
unlawful  acts  in  furtherance  of  the 
strike,  because  of  the  breach  by  the 
subsidiary  company  of  an  agreement 
entered  into  with  its  workmen  on  the 
occasion  of  a  previous  strike,  which 
agreement  induced  the  men  to  return 
to  their  work.  The  reason  given  for 
this  ruling  was  that  the  breach  re- 
ferred to  was  not  immediately  con- 
nected with  the  subject-matter  of  the 
litigation. 

d.  Failure  to  return  benefita  of  contract. 

The  familiar  rule  that  one  who, 
while  seeking  the  specific  performance 
of  a  contract,  or  resisting  a  suit  to 
rescind  an  agreement,  or  seeking  for 
other  relief  affecting  alleged  rights 
arising  out  of  a  contract,  has  failed  or 
refused  to  return  any  benefits  which 
he  has  received  under  the  contract,  is 
not  to  be  entitled  to  the  relief  prayed, 
has,  in  a  few  cases,  been  put  on  the 
ground  that  he  is  in  court  with  "un- 
clean hands."  Indianapolis  Northern 
Traction  Co.  v.  Essington  (1912)  54 
Ind.  App.  286,  99  N.  E.  761,  rehearing 
denied  in  (1912)  54  Ind.  App.  300,  100 
N.  E.  765. 

In  Pearce  v.  Sutherland  (1910)  4 
Alaska,  120,  the  snit  was  in  equity  for 
an  accounting  between  partners.  Aft- 
er the  institution  of  a  former  suit  by 
one  of  the  partners  against  the  other, 
a  compromise  agreement  had  been  en- 
tered into.  The  plaintiff  received  a 
sum  of  money  under  this  agreement, 
but,  on  the  failure  of  the  defendant  to 
make  a  subsequent  payment,  the  plain- 
tiff attempted  to  rescind  the  agree- 
ment, and  instituted  a  suit  for  an  ac- 
counting, without,  however,  returning 
or  offering  to  return  the  money  paid 
to  him  under  the  compromise  agree- 
ment, or  even  asking  that  it  be  set  off 
in  case  of  the  recovery  in  the  suit  of 
a  judgment  in  his  favor.  The  court 
held  that  he  was  in  court  with  "un- 
clean hands,"  and  was  estopped  from 
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further  proceeding  with  the  litigation, 
which  involved  the  same  subject-mat- 
ter as  the  compromise. 

In  Winslow  v.  Noble  (1881)  101  IlL 
194,  one  who  sought  to  enjoin  an  ac- 
tion of  forcible  detainer  to  recover 
possession  of  a  tract  of  land  occupied 
by  him  was  held  not  to  be  in  court 
with  "clean  hands"  so  long  as  he  re- 
tained a  certain  sum  of  money  which 
the  defendant  had  paid  in  purchasing 
the  property  from  and  at  the  instance 
of  the  complainant,  which  property 
had  been  encumbered  with  a  defec- 
tively executed  mortgage  which  was 
about  to  be  foreclosed  at  the  time  of 
the  purchase,  ^nd  to  prevent  which 
the  complainant  induced  the  defend- 
ant to  buy  the  property.  The  defect  in 
the  mortgage  deed  was  the  ground  on 
which  the  complainant  prayed  that  the 
injunction  be  issued. 

In  McCabe  v.  New  York  C.  &  H.  R. 
R.  Co.  (1909)  114  N.  Y.  Supp.  303,  fail- 
ure to  return  the  amount  paid  by  a 
railroad  company  as  consideration  for 
future  damage  to  land  of  the  plaintiff 
by  the  presence  of  the  defendant's 
railroad  was  held  to  bar  an  action 
against  the  railroad  company  because 
of  such  damage. 

In  Farr  v.  Childs  (1918)  --  Mich. 
— ,  169  N.  W.  868,  it  was  held  that  a 
person  who  received  a  transfer  of 
property  with  the  knowledge  that  it 
was  made  in  fraud  of  the  rights  of  the 
holder  of  a  previous  contract  was  not 
entitled  to  the  aid  of  equity  to  main- 
tain possession  against  the  person 
thus  defrauded. 

In  International  Land  Co.  v.  Marshall 
(1908)  22  Okla-  693,  19  L.R.A.(N.S.) 
1066,  98  Pac.  951,  failure  of  a  person 
seeking  a  reconveyance  of  real  estate 
conveyed  by  him  to  the  defendant  un- 
der a  parol  agreement  to  return  the 
property  on  the  pasrment  of  the  money 
secured  thereby,  to  refund  money  re- 
ceived therefor  in  a  transaction  which 
was  believed  to  be  only  a  mortgaging 
of  the  property,  whereas  it  was  an  ab- 
solute conveyance  thereof,  was  held  to 
preclude  him  from  obtaining  relief. 

e.  Lack  of  mutuality  in  contraet. 

If  a  contract  is  oppressive  and  lacks 
mutuality,  a  court  of  equity  will  not 


aid  in  the  enforcement  of  such  a  con- 
tract in  behalf  of  the  party  who  is  re- 
sponsible for  its  inequality. 

In  Pope  Mfg.  Co.  v.  Gormully  (1892) 
144  U.  S.  224,  86  L.  ed.  414,  12  Sup.  Ct. 
Rep.  632,  the  suit  was  for  specific  per- 
formance of  a  contract,  the  terms  of 
which  are  stated  in  the  opinion  as  fol- 
lows: "The  defendant,  in  considera- 
tion of  receiving  a  license  to  use  cer- 
tain patents  belonging  to  the  plaintiff 
during  the  life  of  such  patents,  agrees 
never  to  import,  manufacture,  or  sell 
any  machines  or  devices  covered  by 
certain  other  patents,  unless  permitted 
in  writing  so  to  do,  nor  to  dispute  or 
contest  the  validity  of  such  patents  or 
plaintiff's  title  thereto,  and  further  to 
aid  and  morally  assist  the  plaintiff  in 
maintaining  public  respect  for  and 
preventing  infringements  upon  the 
same;  and  further  agrees  that  if,  after 
the  termination  of  his  license,  he  shall 
continue  to  make,  sell,  or  use  any  ma- 
chine or  part  thereof  containing  such 
patented  inventions,  the  plaintiff  shall 
have  the  right  to  treat  him  as  an  in- 
fringer, and  to  sue  out  an  injunction 
against  him  without  notice.  There  are 
other  covenants  in  this  contract  which 
show  that  the  plaintiff  intended  to  re- 
serve to  itself  a  large  supervision  and 
control  of  the  defendant's  business,'* 
etc.  After  referring  to  the  decision 
in  Cathcart  v.  Robinson  (1831)  5  Pet. 
(U.  &)  264,  '276,  8  L.  ed.  120,  124, 
wherein  the  principle  of  the  maxim 
is  stated  and  applied,  the  court  said: 
"These  principles  apply  with  great 
force  to  the  contract  under  considera- 
tion in  this  case.  Not  only  are  the 
stipulations  in  paragraphs  9  and  11 
unusual  and  oppressive,  but  there  is 
much  reason  for  saying  that  they  were 
not-  understood  by  the  defendant  as 
importing  any  obligation  on  his  part 
beyond  the  termination  of  his  license. 
Indeed,  the  operation  of  these  cove- 
nants upon  his  legitimate  business 
was  such  that  it  is  hardly  possible  he 
could  have  understood  their  legal  pur- 
port. The  testimony  upon  this  point 
was  fully  reviewed  by  the  court  below 
in  its  opinion,  and  the  conclusion 
reached  that  the  contract  'was  an  art- 
fully contrived  snare  to  bind  the  de- 
fendant in  a  manner  which  he  did  not 
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comprehend  at  the  time  he  became  a 
party  to  it.'  We  have  not  found  it  nec- 
essary to  go  into  the  details  of  this 
testimony.  While  we  are  not  satisfied 
that  his  assent  to  this  contract  was 
obtained  by  any  fraud  or  misrepre- 
sentation, or  that  the  defendant  should 
not  be  bound  by  it  to  the  extent  to 
which  it  is  valid  at  law,  we  are  clear- 
ly of  ^he  opinion  that  it  is  of  such  a 
character  that  the  plainhiff  has  no 
right  to  call  upon  a  court  of  equity 
to  give  it  the  relief  it  has  sought  to 
obtain  in  this  suit." 

Where  the  evidence  disclosed  that 
the  complainant  in  a  suit  to  enforce 
the  specific  performance  of  a  contract 
for  the  sale  of  certain  real  estate  was 
a  person  ^f  no  financial  responsibility, 
a  ''straw  man,''  acting  for  an  undis- 
closed principal  whose  purpose  was  to 
profit  from  the  transaction  if  it  should 
be  profitable  and  to  evade  responsibil- 
ity should  the  transaction  prove  other- 
wise, it  was  held  that  the  complain- 
ant was  not  in  court  with  ''clean 
hands,"  and  was  not  entitled  to  the 
relief  prayed.  Houtz  v.  Hellman 
(1910)  228  Mo.  655,  128  S.  W.  1001. 

An  employer  who  seeks  to  enjoin  an 
employee  from  selling  his  services  to 
another  is  not  entitled  to  the  relief 
sought  if  the  contract  of  emplo3rment 
on  which  the  suit  is  based  lacks  mu- 
tuality. Kenyon  v,  Weissberg  (1917) 
240  Fed.  536  (contract  with  actor) ; 
American  League  Baseball  Club  v. 
Chase  (1914)  86  Misc.  441,  149  N.  Y. 
Supp.  6  (contract  with  baseball 
player) . 

Thus,  in  Kenyon  v.  Weissberg 
(Fed.)  supra,  it  appeared  that  a  con- 
tract of  employment  bound  the  em- 
ployee to  performance  thereof  for  a 
definite  period  of  time,  without  giving 
to  him  the  corresponding  right  to  com- 
pel its  performance  on  the  part  of  the 
employer  during  the  stipulated  period. 
It  further  provided  that  the  employee 
might  be  discharged  from  his  employ- 
ment at  any  time  his  services  should 
be  determined  by  the  employer  to  be 
unsatisfactory,  without  making  any 
provision  as  to  what  should  constitute 
satisfactory  service.  By  the  terms  of 
the  contract  the  employer  also  ac- 
quired the  right  to  assign  the  contract 


to  another,  regardless  of  the  latter's 
financial  responsibility.  The  court  re- 
fused to  decree  the  specific  perform- 
ance of  this  contract  at  the  instance  of 
the  emplo^rer,  on  the  ground  that  it 
lacked  mutuality,  and  the  complainant 
was  not  in  court  with  "clean  hands." 

f.  Inducing  breach  of  contract. 

A  court  of  equity  will  not  lend  its 
aid  to  one  who,  in  connection  with  the 
matter  in  controversy,  has,  with  notice 
of  the  existence  of  a  contract  of  em- 
ployment, so  dealt  with  a  party  there- 
to as,  in  effect,  to  induce  him  to  break 
the  contract.  See  T.  B.  Harms  & 
Francis,  Day,  &  Haunter  v.  Stern 
(1915)  145  C.  C.  A.  2,  229  Fed.  42,  re- 
versing (1915)  222  Fed.  581. 

Therefore,  courts  of  equity,  in  ap- 
plying the  principle  embodied  in  this 
maxim  in  suits  involving  contracts  of 
emplojmfient,  have  refused  to  enjoin 
the  persons  whose  services  were  con- 
cerned from  serving  any  other  em- 
ployers, where  the  persons  seeking  the 
relief  were  guilty  of  unconscionable 
conduct  in  knowingly  inducing  the  de- 
fendants to  break  contracts  of  employ- 
ment previously  entered  into  by  them 
with  third  persons,  and  this  is  true 
notwithstanding  the  former  agree- 
ments did  not  embrace  the  elements 
of  a  valid  contract,  and  were  there- 
fore unenforceable  in  a  court  of  law. 

Thus,  in  Weegham  v.  Killifer  (1914) 
L.R.A.1916A,  820,  131  C.  C.  A.  558,  215 
Fed.  289,  affirming  (1914)  215  Fed. 
168,  it  appeared  that  the  defendant, 
a  professional  baseball  player,  signed 
a  contract  with  the  Philadelphia  Na- 
tional League  Baseball  Club  to  play 
for  that  organization  during  the  base- 
ball season  of  1913.  This  contract 
gave  to  the  club  the  right  to  terminate 
the  contract  on  ten  days'  written  no- 
tice, and  contained  a  clause  reserving, 
for  a  consideration,  the  defendant's 
services  for  the  following  baseball 
season,  provided  an  agreement  could 
be  reached  by  the  parties  as  to  the 
terms  of  the  contract  for  the  ensuing 
year.  After  the  close  of  the  baseball 
season  of  1913  the  defendant  was  noti- 
fied by  the  Philadelphia  Club  that  it 
desired  his  services  for  the  season  of 
1914,  and  would  pay  him  an  increased 
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salary.  Nevertheless  the  defendant 
entered  into  a  contract  with  the  Chi- 
cago Federal  League  Baseball  Club  to 
play  for  that  organization  during  the 
baaeball  season  of  1914.  The  Fed- 
eral League  Club  had  notice  of  the  re- 
serve clause  in  the  contract  of  the  de- 
fendant with  the  National  League 
Club  for  the  season  of  1913.  The  de- 
fendant subsequently  signed  a  con- 
tract to  play  for  the  Philadelphia  Na- 
tional League  Club  during  the  season 
of  1914,  and  this  suit  was  brought  to 
restrain  him  from  playing  with  any 
other  baseball  club  than  the  plaintiff's 
organization,  the  Chicago  Federal 
League  Baseball  Club.  The  court  held 
that  by  the  reserve  clause  in  the  con- 
tract of  1913,  the  National  League 
Club  was  invested  with  an  equitable 
right  to  have  the  defendant  endeavor 
in  good  faith  to  arrange  with  it  for 
his  services  for  the  1914  season  be- 
fore he  should  attempt  to  contract  for 
his  services  with  another  club;  and 
that  the  act  of  the  plaintiff  in  con- 
tracting for  the  defendant's  services 
for  that  season  with  notice  of  the  ex- 
istence of  the  reserve  clause  in  the 
latter's  contract  referred  to  was  a 
fraud  on  the  National  League  Club, 
and  that  therefore  the  plaintiff's  suit 
could  not  be  sustained,  under  the 
maxim,  "He  who  comes  into  a  court  of 
equity  must  come  with  clean  hands." 
However,  in  T.  B.  Harms  &  Francis, 
Day,  &  Hunter  v.  Stem  (Fed.)  supra, 
it  was  held  that  the  owner  of  the  copy- 
right of  a  musical  composition  was 
entitled  to  an  injunction  restraining 
its  infringement,  notwithstanding  he 
had  purchased  the  copyright  from  the 
composer  with  notice  of  the  fact  that 
the  latter  had  previously  entered  into 
an  agreement  with  the  defendants, 
whereby  the  composer  "sold,  assigned, 
and  transferred"  to  the  defendants  the 
"right  to  print,  publish  and  sell"  all 
compositions  which  he  "might  write"  • 
during  a  definite  period,  within  which 
period  the  copyrighted  production  was 
composed.  In  a  previous  suit  the  prior 
agreement  had  been  declared  invalid 
as  lacking  mutuality,  and  the  decree 
therein  was  held  by  the  court  in  the 
instant  case  to  be  conclusive  in  the 
litigation  before  it.     The  court  held 


that  if  the  prior  contract  had  not  been 
void,  the  relief  prayed  by  the  plaintiff 
could  not  have  been  granted  because 
of  the  equitable  prihciple  of  "unclean 
hands." 

In  Ely  V.  King-Richardson  Co. 
(1914)  265  IlL  148,  L.R.A.1915B,  1052, 
106  N.  E.  619,  wherein  it  appeared  that 
the  employees  of  a  corporation  organ- 
ized a  rival  concern,  and  induced  em- 
ployees of  the  older  company  to  break 
their  contracts  of  employment  with 
that  concern  and  enter  the  employ  of 
the  new  company,  it  was  held  that  the 
acts  complained  of  were  so  unconnect- 
ed with  the  subject-matter  of  the  «uit, 
which  was  to  recover  compensation 
for  the  services  of  the  organizers  of 
the  new  company,  earned  while  they 
were  employees  of  the  older  concern, 
that  they  could  not  preclude  a  recov- 
ery by  the  complainants  under  the 
principle  of  the  maxim,  "He  who 
comes  into  equity  must  come  with 
clean  hands." 

g,  Fratid. 

Under  the  principle  of  the  maxim 
that  he  who  comes  into  equity  must 
come  with  clean  hands,  a  court  of 
equity  will  not  aid  a  party  to  a  suit 
for  the  specific  performance  or  the 
cancelation  of  an  executory  contract, 
or  to  set  aside  an  executed  contract, 
on  the  ground  of  fraud,  if  the  party 
seeking  the  aid  of  the  court  has  been 
a  party  to  the  fraud.  Reynolds  v.  Bo- 
land  (1902)  202  Pa.  642,  52  Atl.  19; 
Swanson  v.  Sims  (1917)  —  Utah,  — , 
170  Pac.  777. 

Thus,  in  the  case  first  cited,  the 
court  quoted  with  approval  from 
Pomeroy's  Equity  Jurisprudence,  as 
follows:  "If  a  contract  has  been  en- 
tered into  through  fraud,  or  to  accom- 
plish any  fraudulent  purpose,  a  court 
of  equity  will  not,  at  the  suit  of  one 
of  the  fraudulent  parties,  a  particeps 
doli,  while  the  agreement  is  still  exe- 
cutory, either  compel  its  execution  or 
decree  its  cancelation;  nor,  after  it 
has  been  executed,  set  it  aside,  and 
thus  restore  the  plaintiff  to  the  inter- 
ests which  he  has  fraudulently  trans- 
ferred. Equity  will  leave  such  parties 
in  exactly  the  same  position  in  which 
they  have  placed  themselves,  refusing 
all   affirmative   aid   to   either   of  the 
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fraudulent  participants.  The  only 
equitable  remedies  which  they  can  ob- 
tain are  purely  defensive."  For  appli- 
cations of  this  rule,  see  infra,  V. 

h.  Illegality » 
1,  Rule  stated, 

A  court  of  equity,  in  the  application 
of  the  principle  of  this  maxim,  will 
not  aid  any  of  the  parties  to  a  con- 
tract tainted  with  illegality  in  a  con- 
troversy arising  out  of  or  directly 
connected  with  the  illegal  agreement, 
but  will  leave  them  in  the  position  in 
which  they  have  placed  themselves  by 
their  unlawful  conduct.  Collins  v. 
Blantem  (1767)  2  Wills.  350,  95  Eng. 
Reprint,  852;  Creath  v.  Sims  (1847) 
5  How.  (U.  S.)  192, 12  L.  ed.  Ill;  Sam- 
ple V.  Barnes  (1852)  14  How.  (U.  SO 
70,  73,  14  L.  ed.  330,  332;  Beck  v. 
Flournoy  Live-Stock  &  Real-Estate  Co. 
(1894)  12  C.  C.  A.  497,  27  U.  S.  App. 
618,  65  Fed.  30;  Shattuck  v.  Watson 
(1890)  53  Ark.  151,  7  L.R.A.  551,  13 
S.  W.  516;  Roe  v.  Kiser  (1896)  62  Ark. 
92,  54  Am.  St.  Rep.  288,  84  S.  W.  534; 
Atwood  V.  Fisk  (1869)  101  Mass.  363, 
100  Am.  Dec.  124.  See  also  Houtz  v. 
Hellman  (1910)  228  Mo.  656,  128  S. 
W.  1006.  See  also  Langley  v.  Devlin* 
(reported  herewith)  ante,  32. 

Thus,  in  Shattuck  v.  Watson  (1890) 
53  Ark.  147,  7  L.R.A.  551, 13  S.  W.  516, 
the  court  said:  ''It  is  a  practicable 
principle  that  guides  equity  courts  iu 
their  administration  of  justice  that 
he  who  invokes  their  aid  must  come 
with  clean  hands, — that  he  who  hath 
committed  iniquity  shall  not  have 
equity.  .  .  .  Mr.  Story,  treating 
the  subject  as  to  the  rights  of  parties 
to  such  an  agreement,  states  the  law 
as  it  is  generally  approved :  'The  gen- 
eral rule  is,  that  where  an  illegal  con- 
tract has  been  made,  neither  courts  of 
law  nor  of  equity .  will  interpose  to 
grant  any  relief  to  the  parties,  but 
will  leave  them  where  it  finds  them,  if 
they  have  been  equally  cognizant  of 
the  illegality.'  1  Story,  Contr.  §  486; 
2  Parsons,  Contr.  746;  2  Addison, 
Contr.  pp.  715-724;  1  Pom.  Eq.  Jur. 
§  402." 

In  Atwood  V.  Fisk  (1869)  101  Mass. 
363,  100  Am.  Dec.  124,  quoting  from 
the  opinion  in  the  English  case  of  Col- 


lins V.  Blantern  (Eng.)  supra,  the 
court  said:  '"Whoever  is  a  party  to 
an  unlawful  contract,  if  he  hath  once 
paid  the  money  stipulated  to  be  paid 
in  pursuance  thereof,  he  shall  not 
have  the  help  of  a  court  to  fetch  it 
back  again ;  you  shall  not  have  a  right 
of  action  when  you  come  into  a  court 
of  justice  in  this  unclean  manner  to 
recover  it  back.  Procul,  o  procul  este, 
profani!'  In  this  respect  the  rule  in 
equity  is  the  same  as  at  law.  Equity 
follows  the  rule  of  the  law,  and  will 
not  interfere  for  the  benefit  of  one 
such  party  against  a  particeps  crimi- 
nis.  The  suppression  of  illegal  con- 
tracts is  far  more  likely  in  general  to 
be  accomplished  by  leaving  the  par- 
ties without  remedy  against  each  oth- 
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er. 

2.  Application  of  rule. 

In  Creath  v.  Sims  (1847)  5  How. 
(U.  S.)  192,  12  L.  ed.  Ill,  an  injunc- 
tion was  sought  to  stay  proceedings 
on  a  judgment  at  law  recovered 
against  the  complainant  on  a  promis- 
sory note,  the  consideration  for  which 
was  certain  slaves.  While  the  slaves 
were  delivered  in  Tennessee,  the  con- 
tract for  them  was,  as  a  matter  of  fact, 
made  in  Mississippi,  "and  was  de- 
signed to  be  and  was  in  reality,  a 
fraud  upon  the  Constitution  and  laws 
of  Mississippi,  forbidding  the  intro- 
duction of  slaves,  as  merchandise, 
within  that  state."  The  court  said: 
"Whosoever  would  seek  admission  in- 
to a  court  of  equity  must  come  with 
clean  hands.  .  .  .  The  complain- 
ant alleges  that  the  obligation  to 
which  he  had  voluntarily  become  a 
party  was  intentionally  made  in  fraud 
of  the  law,  and  for  this  reason  he 
prays  to  be  relieved  from  its  fulfil- 
ment. This  prayer,  too,  is  preferred 
to  a  court  of  conscience, — to  a  court 
which  touches  nothing  that  is  impure. 
The  condign  and  appropriate  answer 
to  such  a  prayer  from  such  a  tribunal 
is  this:  that,  however  unworthy  may 
have  been  the  conduct  of  your  oppo- 
nent, you  are  confessedly  in  pari  de- 
licto; you  cannot  be  admitted  here  to 
plead  your  own  demerits;  precisely, 
therefore,  in  the  position  in  which  you 
have  placed  yourself,  in  that  position 
we  must  leave  you.' 
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In  Trible  ▼.  Nichols  (1890)  68  Ark. 
271,  22  Am.  St  Rep.  190,  13  S.  W.  796, 
the  court  refused  to  enforce  a  right  to 
subrogation  on  the  ground  that  it  was 
dependent  on  a  usurious  contract. 

In  Roe  V.  Kiser  (1896)  62  Ark.  92, 
54  Am.  St.  Rep.  288,  34  S.  W.  534,  a 
party  seeking  relief  against  a  mort- 
gage was  held  to  be  in  court  with  "un- 
clean hands"  because  of  his  participa- 
tion in  a  usurious  transaction  out  of 
n^hich  the  mortgage  arose. 

In  Downey  v.  Charles  S.  Gove  Co. 
(1909)  201  Mass.  251,  131  Am.  St.  Rep. 
398,  87  N.  E.  597,  the  court  refused 
equitable  relief  against  a  mortgage 
given  to  secure  notes  for  the  price  of 
liquor,  the  purchase  of  which  was  so- 
licited in  violation  of  law. 

In  Pendleton  v.  Gondolf  (1915)  85 
N.  J.  Eq.  308,  96  Atl.  47,  it  appeared 
that  the  complainant  agreed  to  fur- 
nish the  money  for  a  "wire-tapping" 
scheme,  whereby  information  to  be 
used  in  gambling  was  to  be  obtained 
illegally.  It  was  held  that  he  was  not 
entitled  to  the  aid  of  equity  to  set 
aside  a  fraudulent  conveyance  by  his 
confederate. 

In  Unckles  v.  Colgate  (1896)  148 
N.  Y.  529,  43  N.  E.  59,  affirming  (1893) 
72  Hun.  119,  25  N.  Y.  Supp.  672,  one 
who,  as  a  holder  of  its  certificates  of 
trust,  was  a  party  to  an  illegal  com- 
bination or  trust,  was  held  to  be  in 
court  with  "unclean  hands"  in  seek- 
ing to  compel  an  accounting  of  the  af- 
fairs of  the  trust  by  the  trustees 
thereof. 

In  American  League  Baseball  Club 
V.  Chase  (1914)  86  Misc.  441,  149  N. 
Y.  Supp.  6,  it  was  held  that  the  play- 
ers' contract  system  of  "organized 
baseball"  constituted  an  unlawful 
monopoly,  so  that  equity  would  not 
enforce  the  negative  covenant  in  a 
contract  with  a  player. 

In  Kahn  v.  Walton  (1889)  46  Ohio 
St  195,  20  N.  E.  203,  a  person  who  had 
entered  into  an  illegal  stock  specula- 
tion contract  was  held  not  to  be  en- 
titled to  an  injunction  against  the  pay- 
ment of  checks  given  for  losses.  So, 
in  Smith  v.  Kammerer  (1892)  152  Pa. 
98,  25  Atl.  165,  a  party  to  a  similar 
contract  was  held  not  to  be  entitled  to 
4  A.L.R.- 


enjoin  the'  collection  of  notes  given 
by  him  as  security. 

In  Hays's  Estate  (1893)  159  Pa.  381, 
28  Atl.  158,  an  agreement  between  the 
plaintiff  and  another  lien  creditor  to 
suppress  competitive  bidding  at  a  ju- 
dicial sale  of  the  property  of  a  dece- 
dent was  held  to  preclude  him  from 
relief  on  a  rule  against  legatees  of  the 
estate,  to  show  cause  why  the  plain- 
tiff should  not  be  subrogated  to  the 
lien  of  their  legacies. 

In  Kennedy  v.  Lonabaugh  (1911) 
19  Wyo.  352,  117  Pac.  1079,  Ann.  Cas. 
1913E,  133,  it  appeared  that  a  part- 
nership was. formed  for  the  purpose  of 
procuring  public  lands  by  fraudulent 
entry  thereon^  It  was  held  that  an 
accounting     between     the     partners 

would  be  denied. 

Where  the  consideration  for  a  con- 
tract is  the  promise  of  a  party  thereto 
not  to  prosecute  another  for  criminal 
conduct,  a  court  of  equity,  in  apply- 
ing the  principle  of  the  maxim,  will 
refuse  its  aid  to  either  of  the  parties 
to  the  agreement  suing  to  enforce  it, 
or  for  relief  from  its  burdens,  but  will 
leave  them  as  it  finds  them.  Shattuck 
V.  Watson  (1890)  53  Ark.  147,  7  L.R.A. 
551,  18  S.  W.  516  (promise  not  to 
prosecute  for  forgery)*;  Atwood  v. 
Fisk  (1869)  101  Masa  363,  100  Am. 
Dec.  124  (promise  not  to  prosecute 
for  embezzlement) .  Thus,  in  the  case 
first  cited,  a  court  of  equity  refused 
to  cancel  a  mortgage  which  was  exe- 
cuted in  pursuance  of  an  agreement 
entered  into  between  the  mortgagor 
and  mortgagee  that,  on  consideration 
of  the  execution  of  such  a  mortgage, 
the  mortgagee  would  refrain  from 
prosecuting  the  son  of  the  mortgagor 
for  forging  a  prior  mortgage  and  notes 
on  his  father's  property,  on  the  ground 
that  the  agreement  not  to  prosecute 
the  son  was  illegal  and  the  complain- 
ant was  not  in  court  with  "clean 
hands." 

Illegality  affecting  a  marriage  con- 
tract has  been  held  to  be  sufficient,  in 
the  application  of  the  principle  of  "un- 
clean hands,"  to  justify  a  court  of 
equity  in  refusing  to  lend  its  aid  to 
either  of  the  parties  thereto  in  a  suit 
arising  out  of  the  contract.     There- 
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fore  unlawfully  entering  into  a  mis- 
cegenetic  marriage  has  been  held  suf- 
ficient to  justify  a  refusal  of  its  aid 
by  a  court  of  equity  to  a  party  thereto 
seeking  the  annulment  of  such  a  mar- 
riage, Marre  v.  Marre  (1914)  184  Mo. 
App.  198,  168  S.  W.  636. 

In  Schaffer  v.  Krestovnikow  (1917) 
88  N.  J.  Eq.  192,  102  Atl.  246,  judg- 
ment affirmed  on  rehearing  in  (1918) 
SS  N.  J.  Eq.  523,  103  Atl.  913,  and 
on  appeal  in  (1918)  —  N.  J.  Eq.  — , 
105  Atl.  239,  it  was  held  that,  if 
the  cohabitation  of  a  man  with  a 
woman  for  a  considerable  number  of 
years  was  criminal,  he  having  mar- 
ried her  during  the  life  of  Her  for- 
mer husband  after  having  convinced 
her  that  she  was  not  legally  married 
to  the  former  husband  under  the  laws 
of  the  foreign  country  in  which  her 
prior  marriage  had  been  celebrated, 
he  was  in  court  with  "unclean  hands," 
having  continued  the  cohabitation 
long  after  the  death  of  such  former 
husband,  and  with  the  knowledge 
thereof,  in  seeking  the  annulment  of 
his  own  marriage  to  her  on  the  ground 
that  she  was  a  married  woman  at  the 
time  of  his  marriage  to  her,  which 
fact  was  then  unknown  to  him. 

In  Ewald  v.  Ewald  (1914)  219  Mass. 
Ill,  106  N.  E.  567,  wherein  the  plain- 
tiff, in  a  suit  to  procure  the  annulment 
of  her  marriage  to  the  defendant, 
pleaded  that  the  marriage  had  been 
entered  into  contrary  to  law,  in  that 
the  parties  to  the  suit,  in  order  to 
evade  the  law  of  the  forum,  had  gone 
into  another  state,  and  were  married 
before  the  expiration  of  the  period 
during  which  the  defendant  was,  by 
the  lex  fori,  prohibited  from  remarry- 
ing after  the  granting  to  a  former  wife 
of  a  divorce  from  him,  it  was  held  that 
she  was  in  court  with  ''unclean 
hands,"  and  not  entitled  to  the  relief 
prayed. 

Where  the  bill  and  exhibits  in  a  suit 
in  equity  in  ejectment  showed  on  their 
face  that  the  suit  was  being  prose- 
cuted solely  for  the  benefit  of  the 
vendee,  a  court  of  equity  will  not  give 
relief  to  the  vendee  in  a  champertous 
deed  merely  because  the  vendee  saw 
proper  to  join  the  vendor  as  a  co-com- 
plainant, the  latter,  as  a  part  of  the 
contract  of  sale,  having  agreed  to  as- 


sist the  vendee  without  liability  for 
costs  to  the  vendor,  to  obtain  a  recov- 
ery of  the  land  conveyed  in  the  deed, 
which  was  declared  by  a  statute  to  be 
void,  the  land  being  then  in  the  pos- 
session of  a  third  person,  the  defend- 
ant, and  held  by  him  under  color  of 
title.  The  complainants  were  held  to 
be  in  court  with  '^unclean  hands,"  and 
disentitled  to  the  relief  prayed.  Lenoir 
V.  Mining  Co.  (1889)  88  Tenn.  168,  14 
S.  W.  378. 

3.  QuaUflcaJtion  of  rule. 

However,  where  an  illegal  agree- 
ment is  not  directly  connected  with 
the  matter  in  litigation,  a  court  of 
equity  will  not  refuse  its  aid  to  a  party 
against  whom  the  illegal  agreement 
is  set  up,  on  the  theory  that  such  par- 
ty is  in  court  with  "unclean  hands." 
Yale  Gas  Stove  Co.  v,  Wilcox  (1894) 
64  Conn.  101,  25  L.R.A.  90,  42  Am.  St. 
Rep.  159,  29  Atl.  303,  wherein  a  con- 
tract for  the  sale  of  certain  patents 
to  a  joint-stock  company  organized  for 
the  manufacture  and  sale  of  the  pat- 
ented article  was  held  illegal  as  being 
a  violation  of  the  "joint-stock  law"  of 
the  state.  In  an  action  to  hold  the 
promoter  accountable  to  the  company 
for  secret  profits  realized  on  the  sale 
of  the  patents  to  the  company,  based 
upon  the  concealment  from  the  latter 
of  the  fact  of  an  agreement  between 
the  promoter  and  the  patentee  to  di- 
vide the  proceeds  of  the  sale,  it  was 
held  that  the  illegality  of  the  con- 
tract made  by  the  company  for  the 
purchase  of  the  patent  was  so  uncon- 
nected with  the  matter  in  litigation 
as  not  to  bar  the  relief  sought  in  the 
action  by  the  company  under  the  prin- 
ciple of  "unclean  hands." 

In  Kinner  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1902)  23  Ohio  C.  C.  294,  an  un- 
lawful combination  or  conspiracy  be- 
tween railroads  to  suppress  competi- 
tion in  their  business  was  held  not  to 
deprive  a  railroad  of  the  right  to  re- 
lief in  a  suit  to  restrain  one  engaged 
in  the  railroad-ticket  brokerage  busi- 
ness from  selling  tickets  of  the  plain- 
tiff, purchased  by  him  from  passen- 
gers. 

In  Lone  Star  Salt  Co.  v.  Blount 
(1908)  49  Tex.  Civ.  App.  138,  107  S. 
W.  1163,  contracts  in  restraint  of 
trade,  which  had  expired,  were  held 
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not  to  deprive  a  party  thereto  of  the 
right  to  relief  in  equity. 

In  Snell  v.  Snell  (1915)  191  IlL  App. 
239,  the  suit  was  to  have  a  decree  of 
divorce  set  aside  and  an  annulment  of 
the  marriage  decreed  on  the  ground 
that  the  defendant  had  formerly  been 
married  and  divorced,  and  had  mar- 
ried the  complainant  before  the  ex- 
piration of  the  period  following  the 
said  decree  of  divorce  within  which  he 
was  prohibited  by  law  from  contract- 
ing a  valid  marriage.  The  fact  that 
her  marriage  to  the  defendant  was 
void,  it  was  alleged,  was  unknown  to 
the  complainant  until  son&e  time  after 
the  date  on  which  her  bill  for  a  divorce 
was  granted.  It  was  contended  by 
the  defendant  that  the  complainant 
was  not  in  court  with  "clean  hands," 
for  the  reason  that  she  did  not  allege 
in  her  complaint  that  she  did  not 
know  of  the  former  marriage  and  di- 
vorce of  the  defendant  at  the  time  of 
procuring.her  divorce.  The  court  held 
that  it  was  immaterial  to  the  complain- 
ant's right  to  relief  whether  she  knew 
of  the  defendant's  prior  marriage  and 
divorce  within  the  time  prohibited  by 
law  for  remarrying,  and  that  it  was 
therefore  unnecessary  for  her  to  al- 
lege that  she  did  or  did  not  have 
knowledge  of  such  prior  marriage  and 
divorce. 

In  Arado  v.  AraDo  (reported  here- 
with) ante,  28,  the  principle  of  "un- 
clean hands"  was  held  to  be  inappli- 
cable to  a  suit  for  divorce,  wherein 
the  defendant  asked  the  court  to  an- 
nul the  marriage  on  the  ground  that 
the  parties  thereto  were  so  related  as 
to  make  their  marriage  one  of  persons 
within  the  prohibited  degrees  of  con^ 
sanguinity. 

In  Gargano  v.  Pope  (1904)  184 
Mass.  571,  100  Am.  St.  Rep.  575,  69  N. 
E.  343,  it  appeared  that  the  plaintiff 
had  been  represented  by  certain  of  the 
defendants  as  her  attorneys  in  an  ac- 
tion against  the  other  defendants  for 
damages  for  the  death  of  her  husband 
by  the  wrongful  act  of  the  last-named 
defendants.  The  agreement  between 
the  plaintiff  and  the  attorneys  was 
champertous.  It  was  held  that  the 
plaintiff  was  none  the  less  entitled  to 
have  it  set  aside  and  to  recover  money 
withheld  by  the  attorneys  thereunder. 


IV.  Breach  of  trust  or  confidence. 

A  court  of  equity  will  not  aid  one 
who,  standing  in  a  relation  of  con- 
fidence to  another,  commits  acts  in 
violation  of  his  trust  which,  are  im- 
mediately connected  with  the  subject- 
matter  of  the  litigation.  Pendleton  v. 
Gondolf  (1915)  85  N.  J.  Eq.  308,  96 
Atl.  47;  Helsley  v.  Fultz  (1882)  76  Va. 
675. 

Thus,  in  Pendleton  v.  Gondolf  (N. 
J.)  supra,  the  court  said:  'It  is  a 
maxim  of  equity  that  he  who  comes 
into  a  court  of  equity  must  come  with 
clean  hands;  and  in  the  ordinary  ap- 
plication of  that  maxim  a  court  of 
equity  denies  its  remedies  to  a  com- 
plainant who  has  been  guilty  of  bad 
faith,  fraud,  or  unconscionable  acts  in 
the  transaction  which  forms  the  basis 
of  his  suit.'' 

In  Farley  v.  St.  Paul,  M.  &  M.  R.  Co. 
(1882)  14  Fed.  114,  it  was  held  that 
a  receiver  of  railroad  properties,  who, 
by  the  aid  of  information  acquired  in 
his  official  capacity,  conceived  a  plan 
to  gain  control  of  the  property,  was 
not  in  a  position  to  obtain  equitable 
relief  from  his  associates  in  the  fraud- 
ulent design.  In  Farley  v.  Kittson 
(1887)  120  U.  S.  303,  30  L.  ed.  684,  7 
Sup.  Ct.  Rep.  534,  that  decision  was 
reversed  on  the  ground  that  the  facts 
on  which  it  was  predicated  were  not  so 
pleaded  as  to  be  before  the  cburt. 

In  Livingston  v.  Cochran  (1878)  33 
Ark.  294,  the  specific  performance  of 
a  contract  for  the  sale  of  real  estate 
was  denied  to  one  who  conspired  with 
certain  real  estate  dealers  and  with 
a  judge,  who  was  also  a  dealer  in  real 
estate,  and  who  had  ordered  and  ap- 
proved the  sale,  to  stifle  competitive 
bidding  at  the  sale,  the  judge  bidding 
in  the  property  and  disguising  the  bid 
by  having  it  returned  in  the  name  of 
the  assignor  of  the  plaintiff. 

In  Semonin  v.  Duerson  (1891)  13 
Ky.  L.  Rep.  169,  it  appeared  that  the 
attorneys  for  the  parties  to  an  action 
at  law  agreed  on  a  compromise  judg- 
ment, unknown  to  one  of  the  parties  to 
the  litigation,  the  defendant  in  the  in- 
stant suit,  and  the  fact  that  the  judg- 
ment was  a  compromise  judgment  did 
not  appear  of  record.  Later  an  appeal 
was  taken  from  that  judgment,  and  it 
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WftS  Y^V^Y'Sdd.  It  was  held  in  a  suit  in 
equity  to  enforce  the  judgment  as  re- 
versed)  that  the  complainant,  in  pro- 
curing the  reversal,  had  acted  unfair- 
ly, and  was  not  therefore  in  court  with 
*'clean  hands,"  nor  entitled  to  the  re- 
lief prayed. 

In  Pitre  v.  Haas  (1903)  110  La.  163, 
34  So.  361,  it  was  held  that  one  con- 
nected with  the  tax  collector's  or  as- 
sessor's office,  who,  with  others,  also 
holding  official  positions,  was  engaged 
in  speculating  in  the  purchase  of 
lands  sold  at  tax  sales,  could  not  ob- 
tain the  assistance  of  a  court  of  equity 
in  making  use  of  the  opportunities 
which  his  position  afforded  him  of  ob- 
taining advantages  working  in  his  own 
favor,  to  the  injuly  of  others. 

In  Pendleton  v.  Gondolf  (1915)  85 
N.  J.  308,  96  Atl.  47,  it  was  held  that 
a  party  to  a  "wire-tapping"  scheme 
which  involved  the  corruption  of  a 
supposed  employee  of  a  telegraph  com- 
pany was  not  entitled  to  equitable  re- 
lief against  one  of  his  confederates. 

In  York  v.  Searles  (1904)  97  App. 
Div.  331,  90  N.  Y.  Supp.  37,  affirmed  in 
(1907)  189  N.  Y.  573,  82  N.  E.  1134, 
one  who  was  secretly  under  contract 
with  another  to  sell  on  a  commission 
basis  the  plant  of  an  insolvent  business 
corporation  at  an  agreed  price,  which 
would  cover  the  entire  indebtedness  of 
the  corporation,  was  held  to  have  been 
guilty  of  a  breach  of  duty  and  lack  of 
good  faith,  and  therefore  to  be  in 
court  with  "unclean  hands"  in  seek- 
ing to  enforce  a  contract  which  he  had 
entered  into  with  another  to  secure 
for  the  latter  an  option  on  the  said 
plant,  and  in  consideration  of  his  serv- 
ices to  receive  an  equal  share  of  the 
promotion  profits  of  a  new  corpora- 
tion to  be  organized,  because  of  his 
concealment  of  the  fact  of  the  exist- 
ence of  the  first-mentioned  contract. 

In  Flanagan  v.  Duncan  (1890)  133 
Pa.  373,  7  L.R.A.  412,  19  Atl.  405,  the 
suit  was  instituted  by  one  partner  to 
an  adventure,  against  his  copartner, 
for  contribution  of  the  latter's  propor- 
tionate share  of  a  judgment  rendered 
against  the  partnership  in  a  suit  aris- 
ing out  of  the  adventure  and  paid  by 
the  plaintiff.     It  was  held  that  the 


plaintiff  was  not  in  court  with  "un- 
clean hands"  because  he  had  allowed 
the  defendant  to  believe  for  years  that 
the  suit  in  which  the  judgment  was 
rendered  had  been  abandoned. 

In  Snow  V.  Blount  (1903)  182  Mass. 
489,  65  N.  E.  845,  it  appeared  that  the 
complainant  had,  by  collusion  with 
the  administrator,  procured  a  private 
conveyance  of  property  of  the  estate^ 
the  administrator  falsely  representing 
the  facts  to  the  court.  It  was  held 
that  he  was  not  entitled  to  sue  for  the- 
cancelation  of  a  mortgage  on  ther 
property. 

In  Gilmore  v.  Thomas  (1913)  252 
Mo.  147,  158  S.  W.  577,  an  executor 
who  had  purchased  for  himself  prop- 
erty of  the  estate  was  denied  the  aid 
of  equity  to  reform  the  deed  and  quiet 
his  title. 

In  Sternberger  v.  Young  (1907)  78 
N.  J.  Eq.  586,  75  Atl.  807,  a  real  estate 
agent  who  had  colluded  with*the  pros* 
pective  customer  to  sell  at  a  reduced 
price  for  a  consideration  to  himself 
was  held  not  to  be  entitled  to  the  aid 
of  equity  to  recover  that  considera- 
tion. 

In  Binkley  v.  Nolt  (1911)  46  Pa, 
Super.  Ct.  531,  it  appeared  that  an  ad- 
ministrator fraudulently  permitted  a 
judgment  to  be  rendered  against  the 
estate,  to  deceive  creditors.  It  was 
held  that  he  was  not  entitled  to  have 
the  judgment  vacated. 

In  Shotwell  v.  Stickle  (1914)  83  N. 
J.  Eq.  188,  90  Atl.  246,  it  appeared  that 
the  executors  of  an  estate  agreed  that 
one  of  them  should  purchase  the  prop- 
erty of  the  decedent  at  the  executors' 
sale,  and  this  was  done,  and  the  deed 
thereto  was  executed  in  the  name  of 
the  wife  of  such  executor.  The  wife 
subsequently  died,  leaving  her  broth- 
ers as  her  heirs  at  law.  It  was  held,  in 
a  suit  for  the  partition  of  the  property, 
instituted  by  the  heirs  against  the* 
quondam  executors,  who  were  also  the- 
children  of  the  decedent,  that  the  prin- 
ciple of  the  maxim  had  no  application,, 
the  act  of  the  executor  in  purchasing 
the  property  at  the  executors'  sale  not 
having  any  connection  with  tho^  mat- 
ter in  litigation. 
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F.  Fraud. 
a.  General  rule. 

To  entitle  a  party  to  the  aid  of  a 
<court  of  equity  under  the  principle  of 
the  maxim,  ''He  who  comes  into  equity, 
must  come  with  clean  hands/'  he  must 
be  free  from  the  imputation  of  fraud 
connected  with  the  matter  in  con^ 
troversy.  Castroville  "Co-Op.  Cream- 
ery Co.  V.  Col  (1907)  6  Cal,  App.  533, 
^  Pac.  649;  A.  N.  Chamberlain  Medi- 
cine Co.  V.  H.  A.  Chamberlain  Medi- 
cine Co.  (1909)  43  Ind.  App.  1025,  86 
N.  E.  1026;  Wertheimer-Swartz  Shoe 
Co.  V.  Wyble  (1914)  261  Mo.  693,  170 
S.  W.  1128;  Fetridge  v.  Wells  (1857) 
4  Abb.  Pr.  (N.  Y.)  144;  Prince  Mfg. 
Co.  V.  Prince's  Metallic  Paint  Co. 
(1892)  135  N.  Y.  24,  17  L.R.A.  129,  31 
N.  E.  990;  Fay  v.  Lamboume  (1908) 
124  App.  Div.  246,  108  N.  Y.  Supp. 
874,  order  affirmed  without  opinion  in 
(1909)  196  N.  Y.  675,  90  N.  E.  1168; 
Binkley  v.  Nolt  (1911)  46  Pa.  Super. 
Ct  686. 

Thus,  in  A.  N.  Chamberlain  Medi- 
cine Co.  V.  H.  A.  Chamberlain  Medi- 
cine Co.  (1909)  43  Ind.  App.  1025,  86 
N.  E.  1026,  the  court  said:  'It  is  an 
ancient  and  equitable  rule  that  'he 
who  comes  into  a  court  of  equity  must 
come  with  pure  hands  and  a  pure  con- 
science;' and  it  is  also  well  established 
by  the  authorities  that  if  a  complain- 
ant in  a  court  of  equity  claims  relief 
against  the  fraud  or  imposition  of  oth- 
ers, he  must  himself  be  free  from  the 
same  charge  with  reference  to  the 
same  matter." 

In  Fetridge  v.  Wells  (1857)  4  Abb. 
Pr.  (N.  Y.)  144,  the  court  said: 
"Those  who  come  into  a  court  of 
equity,  seeking  equity,  must  come  with 
pure  hands  and  a  pure  conscience.  If 
they  claim  relief  against  the  fraud  of 
others,  they  must  be  free  themselves 
from  the  imputation." 

In  the  application  of  the  principle 
of  this  maxim,  therefore,  a  court  of 
equity  will  not  protect  a  party  to  liti- 
gation before  it  who  has  perpetrated 
a  fraud  on  another  in  connection  with 
the  matter  in  litigation. 

United  States.— Farley  v.  St.  Paul, 
M.  &  M.  R.  Co.  (1882)  14.  Fed.  117; 
Primeau  v.  Granfield  (1911)  114  C.  C. 
A  549, 193  Fed.  911,  writ  of  certiorari 


denied  in  (1912)  225  U.  S.  708,  66  L. 
ed.  1267,  32  Sup.  Ct  Rep.  839. 

Georgia. — Peacock  v.  Terry  (1850) 
9  Ga.  147. 

Illinois.— Blackburn  v.  Bell  (1879) 
91  111.  434. 

Maryland. — Roman  v.  Mali  (1875) 
42  Md.  613. 

Michigan. — Dakin.  v.  Rumsey  (1895) 
104  Mich.  636,  62  N.  W.  990. 

Missouri. — Seibel  v.  Higham  (1909) 
216  Mo.  137,  129  Am.  St.  Rep.  502,  116 
S.  W.  987. 

New  Jersey. — Pendleton  v.  (jrondolf 
(1915)  86  N.  J.  Eq.  308,  96  Atl.  60. 

North  Carolina.  —  Pinckston  v. 
Brown  (1857)  66  N.  C.  (3  Jones,  Eq.) 
494. 

Pennsylvania. — Rice  v.  Findlay  Co. 
(1910)  19  Pa.  Dist.  R.  601. 

Tennessee. — C.  F.  Simmons  Medi- 
cine Co.  V.  Mansfield  Drug  Co.  (1893) 
93  Tenn.  94,  23  S.  W.  165. 

Texas. — Sanders  v.  Cauley  (1908) 
52  Tex.  Civ.  App.  261, 113  S.  W.  560. 

Thus,  in  Farley  v.  St.  Paul,  M.  &  M. 
R.  Co.  (1882)  14  fed.  117,  wherein  the 
parties  to  the  suit  were  in  pari  delicto, 
the  court  said:  "Courts  will  not  and 
ought  not  to  be  made  the  agencies 
whereby  frauds  are  to  be  in  any  re- 
spect recognized  or  aided.  .  .  . 
Courts  of  equity  will  not  recognize  as 
valid,  or  enforce,  any  agreement 
grounded  in  turpitude ;  nor  will  it  un- 
dertake to  unravel  a  tangled  web  of 
fraud  for  the  purpose  of  enabling  one 
of  the  fraudulent  parties,  after  such 
judicial  disentanglement,  to  consum- 
mate his  fraudulent  designs.  The  par- 
ty complaining  must  come  before  the 
court  with  clean  hands." 

In  Primeau  v.  Granfield  (1911)  114 
C.  C.  A.  549,  198  Fed.  911,  writ  of  cer- 
tiorari denied  in  (1912)  226  U.  S.  708, 
66  L.  ed.  1267,  32  Sup.  Ct.  Rep.  839, 
it  was  said:  ''He  that  cometh  into 
equity  must  have  clean  hands.  He 
that  hath  committed  iniquity  shall  not 
have  equity.  He  that  hath  engaged  in 
a  fraudulent  enterprise  cannot  com- 
plain that  his  associate  in  fraud  has 
not  kept  the  faith." 

In  Blackburn  v.  Bell  (1879)  91 
111.  434,  it  was  said:  "Appellants  and 
appellee  went  hand  in  hand  in  the 
commission  of  a  fraud>     They  must 
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abide  the  result;  for  if  the  wrongful 
acts  have  resulted  in  harm  to  one  par- 
ty and  profit  to  the  other,  then  equity 
will  not  relieve  the  wrongdoers  from 
the  consequences  of  their  own  con- 
duct, even  against  their  fellow  wrong- 
doer. The  court  of  chancery  will 
touch  nothing  that  is  impure,  but  will 
close  its  doors  against  all  who  seek  to 
come  within  its  portals  with  unclean 
hands,  and  will  leave  them  to  their 
naked  legal  rights,  as  best  they  may 
be  able  to  get  them,  in  the  court  of 
law." 

In  Roman  v.  Mali  (1875)  42  Md.  561, 
wherein  it  was  said :  "Such,  then,  be- 
ing the  case,  it  falls  directly  within 
the  well-established  principle  that  he 
who  comes  into  equity  must  come  with 
clean  hands;  and  if  a  party  seeks  to 
cancel  or  set  aside  an  instrument,  or 
be  relieved  of  a  transaction,  or  recover 
property,  on  the  ground  of  fraud,  and 
he  himself  has  been  guilty  of  a  wilful 
participation  in  the  fraud,  equity  will 
not  interpose  in  his  behalf.  This  prin- 
ciple, it  has  been  said,  is  founded  in 
the  soundest  wisdom  and  policy  of  the 
law,  and  it  has  been  applied  and  en- 
forced by  the  courts  with  great  uni- 
formity." 

In  Nelson  v.  J.  H.  Winchell  &  Co. 
(1909)  203  Mass.  83,  23  L.R.A.(N.S.) 
1150,  89  N.  E.  180,  a  suit  to  restrain 
the  alleged  infringement  of  a  trade- 
mark of  the  plaintiff,  who  was  a  job- 
ber in  shoes,  by  the  defendants,  who 
manufactured  for  the  plaintiff  the 
shoes  on  which  the  latter  placed  his 
trademark,  the  defense  interposed  was 
that  the  plaintiff,  in  his  trademark, 
misrepresented  himself  as  the  man- 
ufacturer. The  court,  in  denying  re- 
lief, said :  "This  is  but  an  application 
of  the  common  maxim  that  he  who 
seeks  equity  must  come  into  court  with 
clean  hands.  If  his  case  discloses 
fraud,  deception,  or  misrepresentation 
on  his  own  part,  relief  will  be  denied 
to  him." 

It  has  been  held  that  the  fraud 
which  will  justify  a  court  of  equity  in 
applying  the  principle  of  the  maxim 
need  not  be  actionable  fraud. 

Thus,  in  Harton  v.  Little  (1914)  188 
Ala.  640,  65  So.  951,  the  court  said: 
"For  a  court  of  equity  to  deny  relief 


for  misconduct  on  the  part  of  com- 
plainant, it  is  not  essential  that  the 
fraud  or  deceit  be  such  as  would  be  a 
defense  to  an  action  at  law,  or  even 
that  it  should  be  such  as  would  re- 
quire a  court  of  equity  to  cancel  the 
contract,  as  appears  from  quotation 
herein  quoted  from  §  400,  Pom.  Eq. 
Jur.  vol.  1.  -If  he  has  nevertheless 
been  guilty  of  unscrupulous  practices,, 
or  overreaching,  or  has  concealed  im- 
portant facts,  even  though  not  actual- 
ly fraudulent,  or  been  guilty  of  trick- 
ery, or  taking  undue  advantage  of  his 
position,  or  other  unconscientious  con- 
duct, then  a  court  of  equity  may  deny 
relief,  although  such  may  not  consti- 
tute a  defense  at  law." 

The  party  to  a  suit,  complaining 
that  his  opponent  is  in  court  with  "un- 
clean hands"  because  of  a  fraud  per- 
petrated by  the  latter  in  the  transac- 
tion out  of  which  the  litigation  arose, 
or  with  which  it  is  connected,  must 
show  that  he  hiihself  has  been  injured 
thereby,  to  justify  the  application  of 
the  principle  to  the  case.  COCH&A.N 
Timber  Co.  v.  Fisher  (reported  here- 
with) ante,  9;  Langdon  v.  Templeton 
(1893)  66  Vt.  173,  182,  28  Atl.  866. 
And  see  Langley  v.  Devlin  (reported 
herewith)  ante,  82. 

The  fraud  complained  of  need  not 
have  been  perpetrated  on  a  party  to 
the  transaction  out  of  which  the  suit 
arose,  but  may  be  such  as  was  direct- 
ed solely  against  third  persons,  who 
were  the  parties  to  the  suit  complain- 
ing thereof.  Barnes  v.  Starr  (1894) 
65  Conn.  136,  154,  28  Atl.'*980,  wherein 
the  court,  after  referring  to  this  max- 
im and  others  included  within  its 
operation,  said:  "A  very  numerous 
class  of  cases  coming  within  the  same 
equitable  doctrine  is  where  the  con- 
tract or  other  act  is  substantially  a 
fraud  upon  the  rights,  interests,  or  in- 
tentions of  third  parties.  In  a  case  of 
this  kind,  relief  is  refused  to  a  plain- 
tiff on  the  ground  that  he  does  not 
come  into  court  with  clean  hands.  The 
general  rule  is  that  the  parties  to  a 
contract  must  act  not  only  bona  fide 
between  themselves,  but  that  they 
shall  not  act  mala  fide  in  respect  to 
other  persons  who  stand  in  such  a  re- 
lation to  either  as  to  be  affected  by  the 
contract  or  its  consequences.' 
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In  Langlet  v.  Devlin  (reported 
herewith)  ante,  32,  it  is  held  tiiat  if 
a  fraud  practised  on  a  third  person 
by  both  parties  to  a  suit  in  equity  was 
separate  and  distinct  from  a  fraud 
previously  perpetrated  by  the  defend- 
ant on  the  plaintiff,  the  latter  fraud 
being  the  f^ubject-matter  of  the  com- 
plaint in  the  litigation,  and  was  sug- 
gested by  the  defendant,  the  latter 
may  not  successfully  invoke  the  prin- 
ciple of  ''unclean  hands"  against  the 
plaintiff  because  of  such  plaintiff's 
participation  in  the  fraud  practised  on 
such  third  person. 

In  Rice  v.  Findlay  Co.  (1910)  19  Pa. 
Dist.  R.  601,  a  suit  for  the  specific  per- 
formance of  a  contract  for  the  pur- 
chase by  the  defendant  of  real  estate 
of  the  plaintiff,  it  was  held  that  the 
plaintiff,  who  was  seeking  to  take  ad- 
vantage of  fraudulent  misrepresenta- 
tions affecting  the  property  and  in- 
ducing the  execution  of  the  contract, 
involved  in  the  suit,  which  representa- 
tions were  made  by  a  third  person,  and 
unknown  to  the  plaintiff  until  the  in- 
stitution of  the  suit,  was  in  court  with 
''unclean  hands"  in  seeking  the  relief 
prayed. 

It  has  been  held  that  whether  the  in- 
tent to  perpetrate  a  fraud  on  the  cred- 
itors of  the  grantor  in  a  conveyance 
to  defraud  creditors  arose  at  the  time 
of  the  conveyance  or  thereafter,  it  is 
equally  connected  with  the  subject- 
matter  of  the  suit.  Conlon  v.  Hosier 
(1917)  165  N.  Y.  Supp.  746. 

Where  the  parties  to  the  suit  have 
been  guilty  of  fraud  in  connection 
with  the  subject-matter  of  the  litiga- 
tion, and  are  in  pari  delicto,  the  court, 
in  the  application  of  the  principle  of 
"unclean  hands,"  will  leave  them  as  it 
finds  them,  refusing  its  aid  to  ei- 
ther. Peacock  v.  Terry  (1850)  9 
Ga.  147;  Pinckston  v.  Brown  (1857) 
56  N.  C.  (3  Jones,  Eq.)  494.  Thus, 
in  the  case  last  cited,  the  court 
said:  "Fraud  vitiates  every  con- 
tract into  which  it  enters,  and  equity 
will  grant  relief  by  declaring  it  void 
and  decreeing  the  instrument  executed 
under  it  to  be  delivered  up,  and  this 
whether  the  fraud  be  actual  or  con-^ 
structive.  The  party,  however,  claim- 
ing this  relief,  must  come  into  court 


with  clean  hands.  If  he  has  been  a 
particeps  criminis  in  the  concocting  of 
the  fraud,,  equity  will  leave  him  to  his- 
legal  remedy;  in  other  words,  will  not 
interfere  between  the  parties,  but 
stand  neuter..  Relief  is  not  grianted 
where  both  parties  are  truly  in  pari 
delicto." 

The  fact  that  a  litigant  has  no  rem- 
edy at  law  will  not  influence  a  court  of 
equity  to  disregard  the  principle  of 
this  maxim  by  lending  to  him  its  aid  in 
the  matter  in  litigation  if,  in  connec- 
tion therewith,  he  has  been  guilty  of 
fraud.  Miller  v.  Kraus  (1916)  —  CaL 
App.  — ,  155  Pac.  834,  rehearing  de- 
nied in  (1916)  —  Cal.  — ,  155  Pac.  838, 
wherein  the  court  said :  "The  sugges- 
tion that  the  plaintiff  has  no  remedy 
at  law  or  any  legal  relief  against  the 
defendant  argues  nothing  against  the 
right  and  the  duty  of  a  court  of  equity 
to  refuse  to  grant  aid  to  a  party  as  to 
a  transaction  which  has  been  brought 
into  existence  solely  by  the  fraud 
practised  by  him  upon  the  party 
against  whom  he  seeks  relief  as  to 
said  transaction.  A  court  of  equity, 
in  the  administration  of  its  principles, 
does  not  concern  itself  about  what 
may  or  may  not  be  done  in  another 
forum.  It  does  not  stop  to  inquire 
whether  the  party  may  or  may  not 
have  a  remedy  at  law  with  respect  to 
the  matter  as  to  which,  under  its  prin- 
ciples, it  is  required  to. refuse  relief 
or  aid  of  any  character.  To  know  that 
the  transaction  is  unconscionable,  or 
has  been  brought  about  by  the  par- 
ty seeking  its  interposition  through 
his  own  wrongdoing,  misconduct,  or 
fraudulent  acts,  is  an  end  to  the  in- 
quiry, so  far  as  that  court  is  con- 
cerned ;  and  if  it  be  true  that  the  par- 
ty has  no  adequate  remedy  in  the 
ordinary  course  of  law,  or  none  at  all, 
it  is,  as  stated,  no  argument  against 
the'  exercise  by  a  court  of  equity  of 
the  jurisdiction  made  peculiar  to  it  by 
virtue  of  the  fundamental  conceptions 
of  that  branch  of  our  jurisprudence. 


f> 


h.  Application  of  rule. 

The  rule  that  equitable  relief  will  be 
denied  to  one  who  has  been  guilty  of 
fraud  in  respect  to  the  transaction  in- 
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volved  in  his  suit  appears  to  have  been 
applied  in  the  following  cases: 

United  States. — Kitchen  v.  Rayburn 
(1874)  19  Wall.  254,  22  L.  ed.  64 
(fraudulent  misrepresentations  as  to 
value  of  railroad  bonds) ;  Farley  v.  St. 
Paul,  M.  &  M.  R.  Co.  (1882)  14  Fed. 
117  (fraudulent  concealment  by  re- 
ceiver) ;  California  Fig  Syrup  Co.  v. 
Steams  (1896)  33  L.R.A.  56,  20  C.  C. 
A.  22,  43  U.  S.  App,  234,  73  Fed.  812 
(fraudulent  misrepresentations  as  to 
ingredients  of  medicinal  prepara- 
tion) ;  California  Redwood  Co.  v.  Litle 
(1897)  79  Fed.  854  (misrepresenta- 
tions in  application  for  homestead) ; 
Toledo  Computing  Scale  Co.  v.  Com- 
puting Scale  Co.  (1906)  74  C.  C.  A.  89, 
142  Fed.  919  (fraudulent  misrepresen- 
tations in  merchants'  scale  as  to 
weight  of  goods  purchased) ;  Memphis 
Keeley  Institute  v.  Leslie  E.  Keeley  Co. 
(1907)  16  L.R.A.(N.S.)  921,  84  C.  C. 
A.  112,  155  Fed.  964  (fraudulent  mis- 
representations as  to  curative  quali- 
ties of  "remedy") ;  Primeau  v.  Gran- 
field  (1911)  114  C.  C.  A.  549,  193  Fed. 
911,  writ  of  certiorari  denied  in  (1912) 
225  U.  S.  708,  56  L.  ed.  1267,  82  Sup. 
Ct.  Rep.  839  (fraudulent  misrepresen- 
tations concerning  mining  stock). 

Alabama. — Baird  v.  Howison  (1908) 
154  Ala.  359,  45  So.  668  (conveyance 
of  real  estate  to  defraud  creditors) ; 
Harton  v.  Little  (1914)  188  Ala.  640, 
65  So.  951  (concealments  in  partner- 
ship agreement). 

Arkansas. — Livingston  v.  Cochran 
(1878)  33  Ark.  294  (fraudulent  con- 
duct of  probate  judge  connected  with 
sale  of  real  estate  ordered  and  ap- 
proved by  probate  court) . 

California.— Miller  v.  Kraus  (1916) 
—  Cal.  App.  — ,  165  Pac.  834,  rehear- 
ing denied  in  (1916)  —  Cal.  — ,  155 
Pac.  838  (misrepresentations  in  part- 
nership agreement). 

Connecticut.  —  Brown  v.  Brown 
(1895)  66  Conn.  493,  34  Atl.  490  (se- 
cret conveyance  of  real  estate  to  de- 
feat allowance  to  divorced  wife,  plead- 
ed in  defense  of  suit  for  reconvey- 
ance). 

Florida.— Langford  v.  Read  (1915) 
69  Fla.  198,  68  So.  723  (sham  bid  for 
construction  work). 

Georgia. — Peacock  v.  Terry   (1850) 


9  Ga.  187  (conveyance  of  real  estate 
to  defraud  creditors) ;  Bagwell  v. 
Johnson  (1902)  116  Ga.  464,  42  S.  E. 
732  (conspiracy  to  defraud  creditors 
by  conveying  property,  pleaded  in  de- 
fense of  suit  for  reconveyance). 

Illinois.  —  Dunning  v.  Bathrick 
(1866)  41  111.  425  (plaintiff  and  de- 
fendants, acting  separately,  endeav- 
ored to  defraud  third  person,  who  was 
in  ill  health  and  in  dire  need  of  finan- 
cial aid,  out  of  his  land) ;  Kassing  v. 
Durand  (1891)  41  111.  App.  93  (con- 
veyance of  land  in  fraud  of  creditors)  ; 
Commercial  Nat.  Bank  v.Burch  (1892) 
141  111.  519,  33  Am.  St.  R6p.  831,  81  N. 
E.  420  (creditor  securing  assignment 
of  corporate  assets  by  fraudulent  rep- 
resentations). 

Indiana. — A.  N.  Chamberlain  Medi- 
cine Co.  V.  H.  A.  Chamberlain  Medi- 
cine Co.  (1909)  43  Ind.  App.  213,  86  N. 
E.  1025  (false  advertising  as  to  prop- 
erties of  medicine). 

Iowa.— Bacon  v.  Early  (1902)  116 
Iowa,  532,  90  N.  W.  853  (reconveyance 
fraudulently  withheld  from  record). 

Kentucky.— Uhl  v.  Reynolds  (1901) 
23  Ky.  L.  Rep.  759,  64  S.  W.  498  (land 
grant  procured  by  fraud) ;  County  Bd. 
of  Edu.  v.  Hensley  (1912)  147  Ky.  441, 
42  L.R.A.(N.S.)  643,  144  S.  W.  63 
(fraudulent  misrepresentations  and 
concealments  of  infant  as  to  his  age) ; 
Bennett  v.  Stuart  (1914)  161  Ky.  264, 
170  S.  W.  642  (fraudulent  misrepre- 
sentations concerning  mining  prop- 
erty) ;  Com.  V.  Filiatreau  (1914)  161 
Ky.  434,  170  S.  W.  1182  (fraudulent 
conveyance  of  live  stock  to  defeat 
judgment  creditor  in  bastardy  pro- 
ceedings). 

Maryland. — Roman  v.  Mali  (1875) 
42  Md.  513  (fraudulent  scheme  of  at- 
torney and  his  client  to  defraud  cred- 
itors of  latter). 

Michigan. — Massi  v.  Levine  (1905) 
139  Mich.  140,  102  N.  W.  665  (fraud- 
ulent conveyance  of  real  estate  to  de- 
feat claim  against  bondsmen  of  de- 
faulting administratrix). 

MissourL — Grocers'  Journal  Co.  v. 
Midland  Pub.  Co.  (1907)  127  Mo.  App. 
356,  105  S.  W.  310  (purchase  of  trade 
journal  by  complainant,  its  merger  in- 
to his  own  publication,  and  discontin- 
uance of  name  of  merged  paper,  in 
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suit  to  enjoin  publication  by  another 
of  newspaper  of  name  of  discontinued 
journal) ;  Avery  v.  Central  Bank 
(1909)  221  Mo.  71,  119  S.  W.  1106 
(fraudulent  conversion  of  a  bank's 
funds  by  officer  and  director  of  bank) ; 
Stillwell  V.  Bell  (1918)  248  Mo.  61, 154 
S.  W.  85  (conveyance  of  real  estate  by 
complainant  to  defraud  his  wife,  from 
whom  he  contemplated  procuring  a 
divorce). 

Nebraska.  —  Goble  v.  O'Connor 
(1894)  43  Neb.  49,  61  N.  W.  181  (pre- 
ventinfiT  bidding  at  sheriff's  sale). 

New  Jersey.  —  Johns  v.  Norris 
(1871)  22  N.  J.  Eq.  110  (fraudulent 
scheme  of  one  of  plaintiffs  and  defend- 
ant to  stifle  competitive  bidding  at 
sheriff's  sale  of  real  estate  by  deter- 
ring others  from  bidding  by  represen- 
tations that  defendant  was  bidding  for 
such  plaintiff,  in  suit  to  declare  a  trust 
in  property  in  favor  of  latter)  ;  Stem- 
berger  v.  Young  (1907)  73  N.  J.  Eq. 
586,  75  Atl.  807  (fraud  practised  on 
principal  by  purchaser  and  real  estate 
agent,  who  had  property  of  first-men- 
tioned person  for  sale,  disclosed  in 
suit  by  agent  against  purchaser  to  en- 
force fraudulent  agreement)  ;  Munn  &: 
0>.  v.  American  Co.  (1914)  83  N.  J.  Eq. 
309,  L.R.A.1916D,  116,  91  Atl.  87,  mod- 
ifying (1913)  82  N.  J.  Eq.^  63,  88  Atl. 
330  (fraudulent  misrepresentations  as 
to  editorship  of  publication  in  suit  for 
injunction  to  restrain  similar  act) ; 
Pendleton  v.  Gondolf  (1915)  85  N.  J. 
Eq.  308,  96  Atl.  47  (fraudulent  wire- 
tapping scheme  to  swindle  third  per- 
sons disclosed  in  suit  by  one  partici- 
pant against  the  other,  who  was  a  sup- 
posed employee  of  a  telegraph  com- 
pany, to  recover  money  lost  in  the 
transaction). 

New  York.  —  Fetridge  v.  Wells 
(1857)  4  Abb.  Pr.  144  (fraudulent  mis- 
representations as  to  ingredients  of 
medicinal  preparation) ;  Farrow  v. 
Holland  Trust  €o.  (1893)  74  Hun,  5S5,. 
26  N.  Y.  Supp.  502  (fraudulent  scheme 
of  land  development  company,  involv- 
ing negotiating  of  spurious  promissory 
notes)  ;  Fay  v.  Lamboume  (1908)  124 
App.  Div.  245,  108  N.  Y.  Supp.  874, 
order  affirming  without  opinion  in 
(1909)  196  N.  Y.  575,  90  N.  E.  1158 
(business  of  alleged  mind-reading  and 
telling    of    past    and    future    events 


pleaded  in  defense  of  suit  to  enjoin 
use  by  another  of  namfe  used  by  com- 
plainant in  such  adventure). 

North  Carolina. — ^Turner  v.  Eford 
(1859)  58  N.  C.  (5  Jones,  Eq.)  106 
(conveyance  of  real  estate  to  defraud 
creditors  pleaded  in  defense  of  suit 
for  reconveyance  of  property) ;  Har- 
rell  V.  Wilson  (1891)  108  N.  C.  97,  12 
S.  E.  889'  (fraudulent  scheme  to  pre- 
vent competitive  bidding  at  public  sale 
of  real  estate  disclosed  in  suit  between 
conspirators  to  set  aside  sale) ;  Bank 
of  New  Hanover  v.  Adrian  (1895)  IIG 
N.  C.  537,  21  S.  E.  792  (fraudulent 
mortgaging  of  real  estate  to  defraud 
creditors  df  defendant  disclosed  in 
suit  to  foreclose. mortgage). 

North  Dakota. — Cross  v.  Farmers^ 
Elevator  (Do.  (reported  herewith) 
ante,  13  (purchasing  stock  of  cor- 
poration through  ''dummies"  to  gain 
control  of  corporation,  in  violation  of 
agreement  between  stockholders^ 
pleaded  in  defense  of  suit  for  cancela- 
tion of  sales  of  stock,  made  for  pur- 
pose of  depriving  plaintiff  of  such  con- 
trol). 

Oklahoma.— King  v.  Antrim  Lum- 
ber Co.  (reported  herewith)  ante,  21 
(deed  of  real  estate  executed  to  mi- 
nor to  defraud  creditors  of  grantor,, 
but  undelivered  to  grantee,  or  in  es- 
crow, surreptitiously  taken  by  grantee,^ 
disclosed  in  suit  to  remove  cloud  from 
title,  caused  thereby) . 

Pennsylvania. — Hershey  v.  Weiting 
(1865)  50  Pa.  244  (assignment  by 
plaintiff  to  defendant  of  corporate 
stock,  other  personalty,  and  dower 
rights  in  real  estate  to  defraud  credit- 
ors of  plaintiff,  pleaded  by  latter  in 
suit  for  cancelation  of  said  assign- 
ments);  Reynolds  v.  Boland  (1902) 
202  Pa.  642,  52  Atl.  19  (assignment  of 
interest  in  association  of  individuals 
engaged  in  formation  of  company  to 
operate  coal  leases,  with  understand- 
ing that  interest  should  be  reas- 
signed on  formation  of  company,  as- 
signment having  been  made  because  of 
strained  relations  of  two  of  the  asso- 
ciates and  desire  of  one  that  the  other 
should  sever  relations  with  associa- 
tion, and  for  purpose  of  deceiving 
former,  all  disclosed  in  suit  instituted 
to  compel  reassignment) ;  Binkley  v. 
Nolt    (1911)    46    Pa.    Super.    Ct.    531 
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(fraud  of  administrator  in  permitting 
judgment  through  collusion  with 
plaintiff  to  be  rendered  against  his  de- 
cedent's estate  without  sufficient  de* 
fense  pleaded  by  him  in  proceeding  to 
reopen  case  and  for  new  trial) ;  Palm- 
er V.  Harris  (1869)  60  Pa.  159, 100  Am. 
Dec.  557  (fraudulent  misrepresenta- 
tions in  trademarked  label  of  place  of 
manufacture  of  artiole  labeled  there- 
with,  pleaded  in  defense  of  suit  for  in- 
junction restraining  counterfeiting  of 
trademark  by  defendant  printer,  and 
sale  of  it  by  him  to  other  manufactur- 
ers) ;  Bleakley's  Appeal  (1870)  66  Pa. 
187  (fraudulent  antedating  and  as- 
signment of  contract  for  purchase  of 
real  estate  for  purpose  of  defeating 
claim  of  judgment  creditor  pleaded  in 
support  of  bill  filed  by  such  creditor 
for  cancelation  of  assignment). 

Tennessee.  —  Swan  v.  Gastleman 
(1874)  4  Baxt.  (Tenn.)  257  (fraud- 
ulent conveyance  of  real  estate,  to 
which  plaintiff  was  party,  pleaded  in 
defense  of  suit  against  innocent  third 
person,  who  claimed  property  under 
color  of  title,  for  rent  of  premises) ; 
Bearden  v.  Jones  (1897)  —  Tenn.  — , 
48  S.  W.  88  (fraudulent  misrepresen- 
tations and  concealments  by  both  par- 
ties to  suit  as  to  value  of  supposed 
mining  property,  disclosed  in  suit  to 
recover  money  invested,  and  cross  suit 
to  compel  performance  of  contract  of 
purchase) ;  Harton  v.  Lyons  (1896)  97 
Tenn.  180,  36  S.  W.  851  (conveyance 
of  real  estate  to  hinder  and  delay 
creditors) . 

Utah.— Swanson  v.  Sims  (1918)  — 
Utah,  — ,  170  Pac.  774  (provision 
fraudulently  inserted  in  contract). 

c.  Qualification  of  inile. 

The  assignment  of  a  claim  for  col- 
lection in  the  form  of  an  absolute  con- 
veyance has  been  held  not  in  itself  to 
evince  a  fraudulent  intent,  so  as  to 
preclude  the  obtaining  by  the  assign- 
or, in  a  court  of  equity,  of  relief  from 
a  fraud  perpetrated  on  him  by  his  as- 
signee in  transferring  the  claim  to  a 
third  person,  in  breach  of  his  trust. 
Thurston  v.  McLellan  (1909)  34  App. 
D.  C.  294. 

In  Lord  v.  Smith  (1908)  109  Md. 
42,  71  Atl.  430,  the  placing  by  an  em- 


ployer of  his  bank  account  in  the  name 
of  a  trusted  employee,  for  the  purpose 
of  protecting  the  property  and  credit 
of  others,  which  he  had  borrowed  in 
starting  a  new  business,  from  the 
creditors  of  a  defunct  firm  of  which 
he  had  been  a  member,  and  to  pay  the 
debts  of  which  he  had  previously  sur- 
rendered all  of  his  property,  was  held 
not  to  be  a  fraudulent  assignment  of 
the  funds  to  defeat  his  creditors,  pre- 
cluding him  from  obtaining  the  relief 
prayed  by  him  in  a  suit  in  which  his 
trusted  employee  claimed  the  owner- 
ship of  the  business  adversely  to  him. 
In  First  Nat.  Bank  v.  Carter  (1918) 

—  Md.  — ,  103  Atl.  463,  it  was  held 
that  one  who  had  purchased  certain 
real  estate  through  an  agent  to  whom 
the  deed  was  executed,  and  who  in 
turn  conveyed  the  property  to  the 
principal,  was  not  guilty  of  fraudulent 
conduct,  and  was  not  in  court  with 
"unclean  hands"  because  of  the  trans- 
action, in  seeking  to  have  a  cloud  re- 
moved from  his  title,  which  cloud  was 
occasioned  by  the  fact  that  a  judg- 
ment had  been  rendered  against  the 
agent  previously  to  the  purchase,  of 
which  judgment  the  principal  knew 
nothing  until  after  the  transaction 
had  been  completed. 

The  fact  that  one  who  became  a 
surety  on  a  replevin  bond  had  acted  in 
the  capacity  of  arbitrator  of  a  dispute 
as  to  the  ownership  of  certain  prop- 
erty which  had  been  transferred  in 
fraud  of  the  creditors  of  the  trans- 
ferrer, and  in  that  capacity  had 
learned  of  the  fraudulent  nature  of  the 
transfer,  has  been  hpld  not  to  cause 
him  to  be  in  court  with  "unclean 
hands"  in  suing  the  judgment  debtors 
for  the  amount  of  a  judgment  against 
them  which  he  was  compelled  to  pay 
as  such  surety,  and  to  subject  the 
property  referred  to  to  the  payment 
of  his  claim.    Shapira  v.  Paletz  (1900) 

—  Tenn.  — ,  59  S.  W.  774. 

Where  the  party  wronged  has  re- 
covered damages  in  an  action  at  law 
against  the  perpetrator  of  a  fraud,  he 
cannot,  under  the  principle  involved 
in  this  maxim,  set  up  the  fraud  in  a 
suit  in  equity  arising  out  of  the  matter 
which  was  tainted  with  the  fraud,  the 
wrong  having  been  righted.     There- 


.  ANNO.— CLEAN  HANDS  IN  EQUITY. 


91 


fore  one  who  has  recovered  a  judgment 
for  the  amount  of  a  promissory  note 
from  another  who  fraudulently  in- 
duced him  to  execute  it  cannot,  under 
the  principle  of  this  maxim,  defeat  a 
recovery  on  the  note  in  an  action 
thereon  by  the  holder  by  setting  up 
the  fraud.  Loy  v.  Alston  (1909)  96  C. 
C.  A.  678,  172  Fed.  90,  wherein  the 
maxim  was  invoked  and  the  court 
said:  ''When  Alston  discovered  that 
he  had  been  fraudulently  induced  to 
give  the  other  part  of  the  note  which 
he  made  to  borrow  money  to  pay  for  an 
interest  in  the  lease  which  he  bought 
of  Loy  [who  perpetrated  the  fraud], 
he  had  a  choice  of  remedies.  He 
might  have  rescinded  the  purchase 
and  have  recovered  back  the  consider- 
ation which  he  had  paid,  including  a 
release  of  that  part  of  the  note  appli- 
cable thereto  if  the  bank  held  it  with 
notice  of  the  fraud,  as  is  claimed,  or 
he  could  have  affirmed  the  sale  and  the 
note  and  have  recovered  the  difference 
between  the  value  of  the  interest  in 
the  lease  as  it  was  and  its  value  as  Loy 
represented  it  to  be.  He  made  his 
election.  He  chose  the  latter  alter- 
native, and  he  has  recovered  his  judg- 
ment for  $6,500  [against  Loy  et  aL]f 
on  the  ground  that  his  entire  note  was 
valid,  and  that  he  would  be  obliged 
to  pay  it.  In  this  state  of  the  case,  he 
cannot  be  permitted  to  recover  of  Loy 
upon  this  judgment  on  the  ground  that 
his  note  is  valid,  and  that  he  is  liable 
to  pay  it  and  to  defeat  Loy's  collection 
of  this  note  in  this  suit  in  the  same 
court  on  the  ground  that  this  note,  or 
a  part  of  it,  is  void,  and  he  is  not  liable 
to  pay  it.  A  court  of  equity  will  not 
tolerate  and  sustain  positions  so  in- 
consistent.'* 

Similarly  in  Huntzicker  v.  Crocker 
(1908)  135  Wis.  38,  115  N.  W.  340,  15 
Ann.  Gas.  444,  the  joinder  of  a  wife  in 
a  conveyance  by  her  husband  to  defeat 
his  creditors,  pleaded  in  defense  of  a 
suit  instituted  by  the  wife  against  the 
assignee  in  bankruptcy  of  her  husband 
for  a  settlement  of  her  inchoate  right 
of  dower  in  the  land,  after  said  con- 
veyance had  been  judicially  declared 
void  at  the  suit  of  the  said  assignee  in 
bankruptcy,  was  held  to  be  no  justifi- 
cation for  the  application  of  the  prin- 


ciple of  the  maxim  to  defeat  her  right 
of  action. 

In  Hunter  v.  Suderwski  (1912)  171 
111.  App.  529,  the  complainant  brought 
the  defendants  into  court  on  a  writ  of 
interpleader.  After  the  dismissal  of 
the  complainant  from  the  suit  and  the 
rendition  of  a  decree  for  certain  of  the 
defendants,  the  remaining  defendant 
appealed.  The  appellant  claimed  as 
mortgagee  the  legal  title  to  a  fund 
which  was  the  subject-matter  of  the 
suit,  and  which  was  a  sum  of  money 
paid  to  the  complainant  in  the  court 
below,  a  court  officer,  by  a  judgment 
creditor  of  the  mortgagor  of  certain 
real  estate  which  had  been  sold  at  a 
foreclosure  sale,  to  redeem  the  prop- 
erty against  the  sale.  The  certificate 
of  sale  had  been  issued  to  the  appel- 
lant. The  appellees  claimed  that  he 
held  the  certificate  in  trust  for.  them. 
Both  the  appellant  and  one  of  the  ap- 
pellees testified  in  the  foreclosure  suit 
that  the  appellant  was  the  owner  of 
the  note  secured  by  the  mortgage,  and 
the  appellant  claimed  that  the  ap- 
pellees were  in  court  with  ^unclean 
hands''  in  representing  the  fact  of 
ownership  to  be  otherwise.  The  court 
held  that  this  principle  had  no  appli- 
cation to  the  instant  case. 

Fraud  unconnected  with  the  matter 
in  controversy,  or  only  indirectly  con- 
nected therewith,  will  not  prevent  the 
rendition  of  a  decree  in  a  court  of 
equity  in  favor  of  the  party  against 
whom  it  is  set  up,  on  the  theory  that 
the  latter  is  in  court  "with  unclean 
hands.''  Knapp  v.  S.  Jarvis  Adams  Co. 
(1905)  70  C.  C.  A.  536,  135  Fed.  1008; 
Bossert  v.  S.  Jarvis  Adams  Co.  (1905) 
70  C.  C.  A.  23,  135  Fed.  1015;  Foster 
V.  Winchester  (1890)  92  Ala.  497,  9 
So.  83;  Bradley  Co.  v.  Bradley  (1913) 
165  Cal.  237,  131  Pac.  750;  Pitzele  v. 
Cohn  (1905)  217  111.  30,  75  N.  E.  392; 
Johns  V.  Norris  (1871)  22  N.  J.  Eq. 
110;  Conlon  v.  Hosier  (1917)  165  N.  Y. 
Supp.  746;  Ihrig  v.  Ihrig  (1916)  78 
W.  Va.  360,  88  S.  E.  1010. 

Thus,  in  Bradley  Co.  v*  Bradley 
(1913)  165  Cal.  237,  131  Pac.  750,  the 
court  said :  "It  is  not  every  wrongful 
act,  nor  even  every  fraud,  which  pre- 
vents a  suitor  in  equity  from  obtain- 
ing relief.    His  misconduct  must  be  so 
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intimately  connected,  to  the  injury  of 
another,  with  the  matter  for  which  he 
seeks  relief,  as  to  make  it  inequitable 
to  accord  him  such  relief." 

Where  the  parties  to  a  suit,  though 
both  guilty  of  fraud  in  connection 
with  the  matter  in  litigation,  are  not 
in  pari  delicto,  a  court  of  equity  will 
not  apply  the  principle  of  this  maxim 
and  deny  its  aid  to  the  least  guilty 
party.  Therefore  where  the  parties  to 
a  suit  arising  out  of  a  conveyance  in 
fraud  of  creditors  of  the  grantor  are 
not  in  pari  delicto  with  reference  to 
the  fraud,  though  in  delicto,  a  court  of 
equity  will  not  apply  the  principle  of 
this  maxim  and  refuse  its  aid  to  the 
party  guilty  in  the  lesser  degree. 
Conlon  V.  Hosier  (1917)  165  N.  Y. 
Supp.  745  (fraudulent  conveyance  of 
plaintiff  to  defendant  was  part  of 
scheme  of  her  attorney,  to  which  de- 
fendant was  party,  to  take  advantage 
of  plaintiff's  fraudulent  conveyance  to 
defraud  her  of  her  property) . 

In  Pinckston  v.  Brown  (1857)  56 
N.  C  (8  Jones,  Eq.)  494,  wherein  it 
appeared  that  the  plaintiff  was  ignor- 
ant, "old,  infirm,  weak  of  mind,  and 
much  diseased  and  distressed  in  body, 
having  .  .  .  been  struck  with  paral- 
ysis.'' Her  oldest  son  managed  her 
affairs  and  exercised  such  an  influence 
over  her  that  "he  could  make  her  do 
just  what  he  wished  her  to  do."  Being 
indebted  and  unable  immediately  to 
meet  the  indebtedness,  the  son  pro- 
posed that  she  convey  her  proper^  to 
a  trustee  to  secure  a  fictitious  indebt- 
edness to  him  represented  by  promis- 
sory notes  which  he  caused  her  to  ex- 
ecute in  his  favor.  The  son  died  and 
his  administrator  sought  to  procure  a 
sale  of  the  property  in  satisfaction  of 
the  notes.  The  court  held  that  while 
the  mother  and  son  were  in  delicto 
with  reference  to  the  conveyance  in 
defraud  of  her  creditor,  she  was  not 
in  pari  delicto  with  him,  and  refused 
to  apply  the  principle  of  "unclean 
hands,"  granting  the  mother  an  in- 
junction restraining  the  sale  of  her 
property  and  the  collection  by  her 
son's  administrator  of  the  amount  of 
the  said  notes. 

By  delay  in  protesting  against  a 
fraud  connected  with  the  matter  in 


litigation,  with  notice  of  the  fraud,  a 
litigant  may  become  estopped  to  plead 
the  principle  of  the  maxim,  "He  who 
comes  into  equity  must  come  with 
clean  hands."  Gordon  Tiger  Min.  & 
Reduction  Co.  v.  Brown  (1913)  56 
Colo.  301,  138  Pac.  51. 

In  Cuba  Colony  Co.  v.  Kirby  (1907) 
149  Mich.  453,  112  N.  W.  1138,  a 
suit  was  instituted  by  a  corporation 
against  the  promoters  thereof  for  the 
cancelation  of  shares  of  the  company's 
stock  which  had  been  issued  to  them. 
The  stock  had  been  acquired  in  part 
payment  of  the  alleged  purchase  price 
to  the  defendants  of  certain  land  on 
which  they  claimed  to  have  paid  a  part 
of  such  purchase  price  and  which 
they,  at  the  time  of  the  formation  of 
the  company,  agreed  to  sell  to  the  lat- 
ter for  the  amount  which)  they  falsely 
stated  was  the  purchase  price  to  them. 
The  facts  were  that  they  had  obtained 
an  option  on  the  land  from  the  owner 
to  purchase  it  for  a  sum  considerably 
less  than  that  for  which  they  had  dis- 
posed of  it  to  the  company,  but  noth- 
ing had  been  paid  by  them  towards  its 
purchase.  The  court  held  that  though 
the  company  also  had  misrepresented 
the  value  of  the  land,  the  defense  of 
"unclean  hands"  could  not,  on  that 
account,  be  set  up  in  the  instant  case 
to  defeat  its  suit. 

VI.  Deception  of  public. 

« 

a.  In   business   generally. 

One  who  is  guilty  of  misrepresen- 
tations affecting  the  public  in  conduct- 
ing his  business  is  not  entitled  to  the 
aid  of  a  court  of  equity  if  the  repre- 
sentations are  directly  connected  with 
the  subject-matter  of  the  suit  in  which 
the  aid  of  the  court  is  sought.  Leather 
Cloth  Co.  V.  American  Leather  Co. 
(1865)  11  H.  L.  Cas.  523,  11  Eng.  Re- 
print, 1435,  35  L.  J.  Ch.  N.  S.  53, 11  Jur. 
N.  S.  513,  12  L.  T.  N.  S.  742,  13  Week. 
Rep.  873,  affirming  (1863)  4  De  G.  J. 
&  S.  137,  46  Eng.  Reprint,  868,  2  New 
Reports,  481,  3, New  Reports,  264,  33  L. 
J.  Ch.  N.  S.  199,  10  Jur.  N.  S.  81,  9  L.  T. 
N.  S.  588,  12  Week.  Rep.  289 ;  Cropper 
V.  Davis  (1917)  156  C.  C.  A.  90,  243 
Fed,  310. 

Therefore  in  Toledo  Computing 
Scale    Co.    v.    Computing    Scale    Co. 
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(1906)  74  C.  C.  A.  89,  142  Fed.  919, 
it  was  held  that  a  court  of  equity,  in 
the  application  of  the  principle  of  the 
maxim,  "He  who  comes  into  equity 
must 'come  with  clean  hands,"  will  not, 
if  the  charge  is  true,  enjoin  the  publi- 
cation and  dissemination  of  circulars 
charging  that  a  merchants'  scale  of  a 
certain  manufacture  gave  false  weight, 
and  that  it  was  the  purpose  of  its 
manufacturers  in  producing  it  to  de- 
fraud the  public  on  behalf  of  the 
merchant  using  the  scale. 

Misrepresentations  as  to  the  cost 
and  value  of  shares  of  worthless  min- 
ing stock  and  that  certain  personal 
stock  sold  was  treasury  stock,  and  mis- 
leading statements  made  to  investigat- 
ors sent  to  examine  the  mining  prop- 
erty, being  a  part  of  a  scheme  of  the 
plaintiff  and  defendant  to  defraud  the 
public  by  inducing  the  purchase  of  the 
stock,  have  been  held  to  be  sufficient 
to  bar  the  plaintiff  from  relief  in  his 
suit  against  the  defendant  for  an  ac- 
counting, etc.,  under  the  principle  of 
this  maxim.  Primeau  v.  G^anfield 
(1911)  114  C.  C.  A.  549,  193  Fed.  911, 
writ  of  certiorari  denied  in  (1912)  225 
U.  S.  708,  66  L.  ed.  1267,  82  Sup.  Gt. 
Rep.  839,  wherein  it  was  also  held  that 
a  person  who  was  guilly,  inter  alia,  of 
assisting  in  manipulating  the  stock 
market  by  fictitious  bids,  and  of  giving 
away  shares  of  worthless  mining  stock 
to  obtain  influence  in  the  market,  was 
guilty  of  such  fraudulent  conduct  as 
to  preclude  a  recovery  by  him  from  his 
partner  in  the  fraudulent  enterprise 
of  his  share  of  the  profits  derived 
from  the  sale  of  the  worthless  stock. 

In  Fay  v.  Lambourne  (1908)  124 
App.  Div.  245,  108  N.  Y.  Supp.  874, 
order  afiirmed  without  opinion  in 
(1909)  196  N.  Y.  575,  90  N.  E.  1158,  a 
business  which  was  alleged  mind-read- 
ing and  the  supposed  telling  of  past  as 
well  as  future  events  was  held  to  be  in 
itself  a  fraudulent  deception  of  the 
public,  justifying  the  application  of 
the  principle  of  "unclean  hands"  to  the 
suit  of  a  person  seeking  to  enjoin  the 
use  by  another  of  his  business  name 
used  in  such  venture. 

In  Stone  &  McCarrick  v.  Dugan 
Piano  Co.  (1916)  136  C.  C.  A.  583,  220 
Fed.  887,  it  was  held  that  the  author 
•of  a  book  which  contained  made-to- 


order  advertisements  for  the  use  of 
dealers  in  pianos  and.  player-pianos 
who  should  be  licensed  by  the  author 
to  use  them,  and  which  contained 
statements  which  could  not  be  true  as 
to  the  business  of  all  of  the  licensees, 
was  not  entitled  to  the  protection  of  a 
court  of  equity  in  the  enjoyment  of 
his  copyright  for  the  reason  that  the 
particular  advertisements  were  not 
copyrightable,  being  deceptive  of  the 
public,  and  the  plaintiff  was  guilty  of 
inequitable  conduct.  The  court  saifl: 
*'It  is  a  familiar  maxim  of  equity  that 
one  who  applies  to  a  court  of  equity 
for  relief  should  come  in  with  clean 
hands;  and,  it  may  be  added,  he  should 
show  a  clean  bill  of  health  to  entitle 
him  to  its  protection." 

In  Munn  &  Go.  v.  American  Co. 
(1914)  83  N.  J.  Eq.  309,  L.R.A.1916D, 
116,  91  Atl.  87,  modifying  (1913)  82 
N.  J.  Eq.  63,  88  Atl.  330,  the  principle 
of  the  maxim  was  applied  to  the  case 
of  a  plaintiff  who  was  guilty  of  mis- 
representations as  to  the  editorship  of 
a  publication,  which  misrepresenta- 
tions were  pleaded  in  defense  of  a  suit 
for  an  injunction  restraining  similar 
.acts  of  the  defendant. 

One  carrying  on  a  collection  and 
rating  business  was  held  in  Cropper  v. 
Davis  (1917)  156  C.  C.  A.  90,  243  Fed. 
810,  not  to  be  precluded  from  pro- 
curing the  aid  of  a  court  of  equity  in 
protecting  his  business  and  copyrights 
in  books  use^  in  connection  therewith, 
on  the  theory  that  he  was  in  court  with 
"unclean  hands,"  where  he  was  al- 
leged to  have  made  certain  misrepre- 
sentations with  respect  to  the  rating 
of  his  customers,  the  court  saying: 
"It  is  said  the  appellee  represented  to 
his  customers  and  to  the  public  gen- 
erally that  he  was  carrying  on  a  busi- 
ness of  'collecting  by  rating*  when,  as 
a  matter  of  fact,  he  neither  made  nor 
published  a  'rating  of  any  individual 
or  firm/  It  is  true,  those  who  paid 
were  not  specially  rated.  They  were  * 
treated  upon  the  theory  that  the  fact 
that  a  man's  reputation  was  never 
called  in  question  is  a  good  rating. 
As  to  those  who  failed  to  pay,  they 
were  rated  in  accordance  with  a  key 
set  forth  in  the  'Red  Guide  and  Credit 
Record/  This  key  showed  that  those 
marked  'B'  had  been  reported  by  two 
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members,  and  those  marked  from  'C 
to  *I'  had  respectively  been  reported  by 
three  to  nine  members;  those  marked 
*z'  were  disputed  accounts,  y  letters 
returned,  'x'  outlawed  accounts,  and 
'  'bk'  bankrupt.  This  was  such  a  rating 
as,  in  the  absence  of  fraud,  would  com- 
ply with  the  league's  contracts." 

Causing  a  deed  of  trust  to  real  es- 
tate for  business  reasons  to  be  ex- 
ecuted in  the  name  of  an  employee  of 
the  cestui  que  trust,  rather  than  in  the 
name  of  the  latter,  and  recording  the 
same,  has  been  held,  in  an  action  to 
foreclose  the  deed  of  trust,  not  to  be'  a 
proceeding  calling  for  the  application 
of  the  principle  of  "unclean  hands" 
and  the  denial  of  the  relief  prayed. 
Brown  v.  Grove  (1897)  25  C.  C.  A.  644, 
42  U.  S.  App.  508,  80  Fed.  564.  In 
that  case  the  suit  was  to  foreclose  a 
deed  of  trust  to  property  of  the  de- 
fendants, whose  business  establish- 
ment, which  was  uninsured,  was  de- 
stroyed by  fire.  The  plaintiffs  came 
to  the  assistance  of  the  defendants  in 
their  embarrassment,  agreeing  to  sell 
them  goods  on  credit.  The  security 
which  they  asked  and  received  was  a 
deed  of  trust  on  certain  realty  of  the 
defendants,  which,  for  business  rea- 
sons, was  executed  in  favor  of  an  em- 
ployee of  the  plaintiffs.  This  deed 
was  recorded.  In  defense  of  the  suit 
the  defendants  pleaded  that  this  ar- 
rangement was  fraudulent  and  void, 
and  that  the  plaintiffs  had  not  come 
into  equity  with  clean  hands.  The 
court  held  that  the  plaintiffs  had  not 
been  guilty  of  any  fraudulent  conduct, 
and  that  the  maxim  invoked  did  not 
apply  to  the  instant  case. 

Though  one  is  guilty  of  misrepre- 
sentations or  concealments,  if  they 
have  no  immediate  connection  with  the 
subject-matter  of  the  litigation  before 
the  court,  the  principle  of  "unclean 
hands"  has  no  application  and  should 
not  preclude  the  guilty  person  from  re- 
covering the  relief  sought.  Thus,  in 
Mossier  v.  Jacobs  (1896)  66  111.  App. 
571,  a  suit  to  enjoin  an  alleged  in- 
fringement of  a  tradename,  the  court, 
after  granting  to  the  complainant  the 
relief  prayed,  said:  "Appellants  in- 
sist that  some  of  the  advertisements 
put  forth  by  complainants  are  mani- 


festly untrue,  and  that  therefore  they 
should  be  denied  relief,  invoking  the 
maxim,  'He  who  comes  into  equity 
must  come  with  clean  hands.' '  It  does 
not  appear  that  the  advertisements 
mentioned  had  or  have  any  connection 
with  appellants  or  their  business,  or 
the  controversy  with  complainants." 

In  Shaver  v.  Heller  &  M.  Co.  (1901) 
65  L.R.A.  878,  48  C.  C.  A.  48,  108  Fed. 
821,  affirming  (1900)  102  Fed.  882,  the 
suit  was  to  restrain  the  defendants 
from  selling  as  the  manufactured 
product  of  the  plaintiffs,  and  un- 
der the  name  by  which  the  plain- 
tiffs' product  was  known  to  the  public, 
a  similar  product  manufactured  by  an- 
other. In  defense  it  was  pleaded  that 
the  complainants  were  selling  certain 
of  their  products  under  the  denomina- 
tion "Germania  Ball  Blue"  and  "Ba- 
varian Ball  Blue,"  in  boxes  having 
the  appearance  of,  but  not  being  in  re- 
ality, containers  of  foreign  products; 
that  in  so  doing  they  were  attempting 
to  deceive  the  public,  and  were  not, 
therefore,  in  court  with  "clean  hands." 
In  applying  this  maxim  the  court  held 
that  the  charge  of  the  defendants  had 
no  connection  with  the  matter  in  liti- 
gation, and  did  not,  therefore,  affect 
the  right  to  the  relief  prayed. 

In  Bradley  Co.  v.  Bradley  (1913)  165 
Cal.  237,  131  Pac.  750,  it  appeared  that 
an  owner  of  real  estate  conveyed  cer- 
tain property  to  another  to  hold  under 
a  parol  trust  for  himself,  to  mortgage 
the  property,  and  with  the  money 
thereby  procured  to  erect  improve- 
ments on  the  land,  and  to  pay  the  rents 
derived  therefrom  to  the  grantor.  The 
deed  was  made  absolute  for  the  reason 
that  the  owner  did  not  care,  for  busi- 
ness reasons,  to  be  known  as  a  borrow- 
er of  money.  The  grantee  in  the  deed 
performed  the  agreement,  and  the  own- 
er, and  later  his  successor  in  interest, 
paid  the  taxes  on  the  property.  The 
successor  of  the  said  owner  subse- 
quently demanded  a  reconveyance  by 
the  grantee  in  the  deed,  which  recon- 
veyance was  refused.  He  then 
brought  suit  to  enforce  the  parol  trust. 
Before  lending  the  money  secured  by 
the  mortgage,  the  mortgagee  had  re- 
quired that  the  grantee  in  the  deed 
should  prosecute  an  action  to  estab- 
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lish  and  quiet  her  title  to  the  prop- 
erty, as  required  by  a  statute.  In  do- 
ing so,  the  grantee,  with  the  consent 
of  the  owner,  in  furtherance  of  the 
purposes  of  the  parol  trust,  did  not 
name  him  as  having  an  interest  in  the 
property  adverse  to  herself,  and  this 
was  set  up  by  the  latter  as  a  fraud 
which,  under  the  principle  of  the  max- 
im, "He  who  comes  into  equity  must 
come  with  clean  hands,"  should  bar 
the  relief  prayed  by  his  successor.  The 
court  held  that  the  inequitable  con- 
duct charged  was  not  so  connected 
with  the  subject-matter  of  the  suit  as 
to  warrant  a  denial  of  the  relief  on 
that  ground. 

In  Beekman  w  Marsters  (1907)  195 
Mass.  205,  11  L.R.A.(N.S.)  201,  122 
Am.  St  Rep.  232,  80  N.  E.  817, 11  Ann. 
Cas.  832,  certain  misrepresentations  in 
his  catalogue  of  tours,  made  by  a 
tourist  agent,  were  held  not  to  have  a 
sufficient  connection  with  the  subject- 
matter  of  the  suit  to  justify  the  appli- 
cation of  the  principle  of  this  maxim 
thereto,  the  suit  having  been  brought 
to  enjoin  the  defendant  from  seeking 
to  induce  a  corporation,  whose  exclu- 
sive agency  the  plaintiff  had  been 
awarded,  to  break  its  contract  of 
agency  with  the  plaintiff,  and  to  em- 
ploy the  defendant. 

5.  As   to    eatnposHion    or   properties    of 

article. 

In  Leather  Cloth  Co.  v.  American 
Leather  Co.  (1863)  4  De  6.  J.  &  S.  137, 
46  Eag.  Reprint,  868,  2  New  Reports, 
481,  3  New  Reports,  264,  33  L.  J. 
Ch.  N.  S.  199,  10  Jur.  N.  S.  81,  9  L. 
T.  N.  S.  588,  12  Week.  Rep.  289,  af- 
firmed in  11  H.  L.  Cas.  523,  11  Eng. 
Reprint,  1435,  35  L.  J.  Ch.  N.  S.  53, 
11  Jur.  N.  S.  513,  12  L.  T.  N.  S.  742, 
13  Week.  Rep.  873,  the  statement  in  a 
trademarked  label  of  the  plaintiff  that 
the  goods  so  labeled  were  ''tanned 
leather  cloth"  was  held  to  be  false, 
and  the  prayer  of  this  complaint  for  an 
injunction  restraining  the  infringe- 
ment of  the  trademark  was  denied  on 
the  ground  that  to  give  protection  to 
such  a  trademark,  when  afibced  to 
goods  not  consisting  of  tanned  leather 
cloth,  would  be  to  make  the  court  of 
chancery  ancillary  to  the  protection  of 


fraud ;  and  this  although  the  falsehood 
may  have  been  so  gross  and  palpable 
that  no  one  was  likely  to  be  deceived 
by  it. 

In  Bear  Lithia  Springs  Co.  v.  Great 
Bear  Spring  Co.  (1906)  71  N.  J.  Eq. 
595,  71  Atl.  383,  a  suit  to  enjoin  the 
alleged  infringement  of  a  trademark, 
it  was  found  that  the  plaintiff  had  mis- 
represented in  its  advertisements  the 
curative  value  of  its  potable  water, 
and  it  was  held,  therefore,  to  be  in 
court  with  "unclean  hands."  The 
court  said:  "The  testimony  shows 
that  the  minimum  dose  of  lithia  usual- 
ly prescribed  by  a  reputable  physician 
for  the  relief  of  a  disease  for  which 
that  medicine,  in  its  commercial  form, 
is  usually  given,  is  3  grains  each,  three 
times  a  day;  and,  in  order  to  admin- 
ister a  like  quantity  by  using  Bear 
lithia  wat^r,  the  patient  would  have 
to  drink  at  least  1,000  gallons  of  water 
in  twenty-four  hours." 

In  A.  N.  Chamberlain  Medicine  Co. 
V.  H,  A.  Chamberlain  Medicine  Co. 
(1909)  43  Ind.'App.  213,  86  N.  E.  1025, 
the  principle  of  "unclean  hands"  was 
applied,  because  of  misrepresenta- 
tions, in  advertisements  of  a  medicinal 
preparation,  as  to  its  curative  qual- 
ities. 

'  In  Clinton  E.  Worden  &  Co.  v.  Cali- 
fornia Fig  Syrup  Co.  (1903)  187  U.  S. 
516,  47  L.  ed.  282,  23  Sup.  Ct.  Rep.  161, 
protection  against  infringement  of  a 
tradename,  "syrup  of  figs,"  was  re- 
fused, it  appearing  that  the  product 
was  in  fact  a  syrup  of  senna,  and  con- 
tained little  or  no  fig  syrup.  See  to  the 
same  effect,  California  Fig  Syrup  Co. 
V.  Frederick  Stearns  &  Co.  (1896)  33 
L.R.A.  56,  20  C.  C.  A.  22,  43  U.  S.  App. 
234,  73  Fed.  812. 

In  Koke  Co.  of  America  V.  Coca-Cola 
Co.  (1919)  255  Fed.  894,  it  was  held 
that  the  use  in  advertising  by  the 
manufacturers  of  "coca-cola"  of  rep- 
resentations of  coca  leaves  and  cola 
nuts,  neither  coca  nor  cola  being  an 
ingredient  of  the  compound  as  sold, 
deprived  them  of  the  right  to  enjoin 
an  infringement  of  their  tradename. 

In  Memphis  Keeley  Institute  v.  Les- 
lie E.  Keeley  Co.  (1907)  16  L.R.A. 
(N.  S.)  921,  84  C.  C.  A.  112,  155  Fed. 
964,   the   question   involved   was   the 
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truth  ef  the  following  statement,  con- 
tained in  a  pamphlet  advertising  a 
preparation  denominated  "double 
chloride  of  gold,"  alleged  to  be  the 
basis  of  a  system  for  the  treatment 
known  as  the  "Keeley  cure,"  of  those 
addicted  to  the  habitual  use  of  drugs 
and  intoxicating  liquor,  and  of  those 
suffering  from  neurasthenia:  "For 
the  condition  of  the  system,  reason  as 
well  as  science  would  indicate  a 
remedy  which  will  have  a  direct  and 
positive  effect  upon  the  nerve  centers. 
Such  an  agent  is  found  in  the  double 
chloride  of  gold.  The  remarkable 
therapeutical  virtues  of  gold  have  long 
been  known,  but  its  scientific  and  ac- 
curate application  has  not  been  under- 
stood by  the  profession,  and  hence  its 
disuse.  By  the  special  method  of 
preparation  employed  by  Dr.  Lieslie  E. 
Keeley,  the  double  chloride^  of  gold  has 
become  the  great  ethical  agent  which, 
acting  promptly  upon  the  nerve  cen- 
ters, gives  to  the  worn-out  and  diseased 
system  renewed  health,  activity,  and 
life."  The  court  held  that  this  state- 
ment was  not  true,  and,  in  applying 
the  principle  of  this  maxim,  denied 
the  plaintiffs  an  injunction,  restrain- 
ing the  defendants  from  administering 
the  Keeley  remedies  at  the  defendant's 
institute. 

In  W.  A.  Gaines  &  Co.  v.  Turner- 
Looker  Co.  (1913)  123  C.  C.  A.  79,  204 
Fed.  553,  a  suit  to  enjoin  the  use  of 
a  label  on  containers  of  whisky  of  the 
defendant,  alleged  to  be  an  infringe- 
ment of  the  plaintiff's  trademark,  it 
appeared  that  certain  labels  of  the 
complainant  on  "free  bottled  whisky" 
contained  the  following :  "Distilled  at 
the  Hermitage  distillery,  Franklin 
county,  Kentucky,  this  whisky  is  bot- 
tled at  the  distillery  under  our  person- 
al supervision,  and  guaranteed  abso- 
lutely pure  and  unadulterated."  Jhe 
court  stated  that  free  whisky  is  not 
bottled  at  a  distillery,  and  that,  the 
representation  in  the  trademark  being 
false,  the  plaintiff  was  not  in  court 
with  clean  hands,  and  therefore  not 
entitled  to  the  relief  prayed.  Certain 
other  labels  of  plaintiff  bore  the  state- 
ment that  the  whisky  was  manufac- 
tured "in  the  sour  mash  fire  copper 
way,  being  singled  and  doubled  in 
copper  stills,  over  open  wood  fires." 


This  statement  was  held  to  be  false, 
and  the  case  to  be  within  the  rule  of 
"unclean  hands." 

In  Prince  Mfg.  Co.  v.  Prince's  Metal- 
lic Paint  Co.  (1892)  135  N.  Y.  24, 
17  L.R.A.  129,  31  N.  E.  990,  it  was 
held  that  the  use  on  a  label  of 
the  name  "Prince's  metallic  paint," 
which  it  was  sought  to  enjoin,  was  in 
itself  a  misrepresentation  of  the  arti- 
cle so  labeled,  the  name  signifying 
that  the  paint  so  labeled  was  the  prod- 
uct of  ore  from  a  certain  mine. 

In  Fetridge  v.  Wells  (1857)  4  Abb. 
Pr.  (N.  Y.)  144,  protection  was  re- 
fused to  the  name  "balm  of  thousand 
fiowers,"  as  applied  to  a  liquid  soap. 

In  Moxie  Nerve  Food  Co.  v.  Modox 
Co.  (1907)  152  Fed.  498,  it  was  held 
that  certain  advertisements  as  to  the 
discovery  and  ingredients  of  a  "nerve 
food"  were  so  far  untrue  as  to  pre- 
clude the  proprietors  from  protection 
against  infringement.  But  in  Moxie 
Nerve  Food  Co.  v.  Modox  (1907)  163 
Fed.  487,  affirmed  in  (1907)  89  C.  C.  A. 
441,  162  Fed.  649,  the  evidence  was 
held  to  show  the  truth  of  the  same 
statements. 

The  act  of  labeling  a  blend  of 
whiskies  of  different  ages,  "whisky," 
instead  of  "blended  whisky,"  has  been 
held  not  to  be  such^a  deception  of  the 
public  as  to  justify. the  denial  by  a 
court  of  equity  of  the  remedy  sought 
by  the  party  charged  therewith,  under 
the  principle  of  this  maxim.  Bonnie  & 
Co.  V.  Bonnie  Bros.  (1914)  160  Ky.  487, 
169  S.  W.  871. 

In  Bear  Lithia  Springs  Co.  v.  Great 
Bear  Spring  Co.  (1906)  71  N.  J.  Eq. 
595,  71  Atl.  383,  a  false  statement  in 
advertising  as  to  the  curative  proper- 
ties of  medicinal  water  was  held  suf- 
ficient to  prevent  the  award  of  an  in- 
junction against  infringement. 

In  Dr.  Peter  H.  Fahmey  &  Sons  Co. 
V.  Ruminer  (1907)  82  C.  C.  A.  621,  153 
Fed.  735,  where  an  advertisement 
claimed  for  a  proprietary  medicine  the 
power  to  cure  a  number  of  diseases,  it 
was  held  that,  notwithstanding  these 
claims  constituted  misrepresentations 
of  facts,  the  case  was  not  one  for  the 
application  of  the  principle  of  this 
maxim,  the  court  saying:  "Upon  the 
subject  of  unclean  hands,  it  is  our 
opinion  that  the  conclusion  of  the  mas- 
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ter  is  not  supported  by  his  finding  of 
facts.  It  is  true  that  the  remedy  was 
advertised  by  appellant  as  a  cure  for 
more  diseases,  perhaps,  than  any 
remedy  could  possibly  cure.  But  this, 
in  itself,  is  not  unclean  hands.  Pro- 
prietary medicines,  generally,  promise 
more  than  they  do;  and  for  that  mat- 
ter licensed  physicians  often  do  the 
same.  And  with  proprietary  med- 
icines, as  with  physicians,  the  ob- 
ject often  is  to  give  mere  temporary 
help,  under  the  belief  of  the  patient 
that  he  is  obtaining  a  cure.  But 
whether  this  be  an  improper  use  of 
the  public^s  confidence,  or  consti- 
tutes a  practice  against  public  pol- 
icy, is  a  question  to  be  decided  by 
the  state  through  its  legislature,  and 
not  by  the  courts  under  the  equitable 
doctrine  of  unclean  hands;  for,  so  far 
as  this  case  discloses,  proprietary 
medicines  are  lawful  commerce,  and 
are  to  be  given  the  freedom  of  mere 
trade  boasting  that  ordinary  com- 
merce is  allowed  to  en>oy." 

In  C.  F.  Simmons  Medicine  Go.  v. 
Mansfield  Drug  Go.  (1898)  93  Tenn. 
84,  23  S.  W.  165,  a  statement  made  in 
good  faith,  that  ''this  is  the  original 
and  only  genuine  Simmons  liver  medi- 
cine," was  held  not  to  debar  the  pro- 
prietor from  relief  against  unfair 
competition,  though  there  were  in  fact 
other  ren^iedies  on  the  market,  made 
from  the  same  formula. 

c.  As    to    identity    of    manufacturer    of 

article. 

Where  a  trademark  or  trademarked 
label  contains  misrepresentations  as 
to  the  identity  of  the  manufacturer  of 
the  labeled  article,  the  principle  of  the 
maxim  should  be  applied,  and  the  aid 
of  the  court  in  protecting  the  exclusive 
rights  of  the  owner  in  the  trademark 
denied.  Leather  Gloth  Co.  v.  Ameri- 
can Leather  Co.  (1865)  11  H.  L.  Gas. 
523, 11  Eng.  Reprint,  1435,  35  L.  J.  Ch. 
N.  S.  53,  11  Jur.  N.  S.  513,  12  L.  T.  N. 
S.  742,  13  Week.  Rep.  873,  affirming 
(1863)  4  De  G.  J.  &  S.  137,  46  Eng. 
Reprint,  868,  2  New  Reports,  481,  3 
New  Reports,  264,  33  L.  J.  Gh.  N.  S. 
199.  10  Jur.  N.  S.  81,  9  L.  T.  N.  S. 
588,  12  Week  Rep.  289;  Manhattan 
Medicine  Go.  .v.  Wood  (1883)  108  U.  S. 
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218,  27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436; 
Gastroville  Co-op.  Creamery  Go.  v.  Col. 
(1907)  6  CaL  App.  533,  92  Pac.  648; 
Coleman,  B.  &  W.  Go.  v.  Dannenberg 
Go,  (1898)  103  Ga.  784,  41  L.R.A.  470, 
68  Am.  St.  Rep.  143,  30  S.  E.  639; 
Prince  Mfg.  Go.  v.  Prince's  Metallic 
Paint  Go.  (1892)  135  N.  Y.  38,  17 
L.R.A.  129,  31  N.  E.  990.  See  also 
Nelson  v.  Winchell  &  Go.  (1909)  203 
Mass.  83,  23  L.R.A.(N.S.)  1150,  89  N. 
E.  180. 

Thus,  in  Leather  Gloth  Go.  v.  Ameri- 
can Leather  Go.  (1863)  4  De  G.  J.  & 
S.  137,  46  Eng.  Reprint,  868,  the  suit 
was  in  equity  to  enjoin  the  alleged 
infringement  of  the  right  to  the  ex- 
clusive use  of  a  trademark.  The 
plaintiff  had  purchased  the  English 
business  of  an  American  manufac- 
turing corporation  carrying  on  busi- 
ness in  England  and  in  the  United 
States,  its  English  patents,  etc.,  and 
continued  to  stamp  the  goods,  which  it 
thereupon  proceeded  itself  to  man- 
ufacture, and  most  of  which  were  un- 
tanned,  with  the  label  of  the  said 
American  concern.  This  label  con- 
tained statements  which,  when  applied 
to  the  manufactured  product  of  the 
plaintiff,  were  false.  These  statements 
were  as  follows :  That  the  articles  so 
labeled  were  the  goods  of  the  original 
manufacturer;  that  they  were  man- 
ufactured by  the  American  concern; 
that  they  were  tanned  leather  cloth; 
that  the  articles  were  patented  under 
a  patent  issued  on  a  certain  date, 
which  covered  the  process  of  tanning, 
and  that  the  labeled  goods  were  manu- 
factured either  in  the  United  States, 
or  at  a  designated  place  in  England. 
The  injunction  was  refused,  and  in 
this  connection  the  court  said :  "There 
is  a  homely  phrase,  long  current  in 
this  court,  that  a  plaintiff  must  come 
into  equity  with  clean  hands.  That  is 
not  the  case  with  the  present  plain- 
tiffs, whose  case  is  condemned  by  the 
principles  to  which  they  appeal,  and  I 
must  therefore  reverse  the  decree  of 
the  vice  chancellor,  and  dismiss  their 
bill;  but,  as  I  do  not  approve  of  the 
conduct  of  the  defendants,  I  dismiss 
it  without  costs."  This  decision  was 
affirmed  by  the  House  of  Lords  ii^ 
(1865)  11  H.  L.  Gas.  523.  11  Eng.  Re- 
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print,  1435,  35  L.  J.  Oh.  N.  S.  53,  11 
Jur.  N.  S.  513,  12  L.  T.  N.  S.  742,  18 
Week.  Rep.  873,  on  the  ground  that 
there  had  been  no  infringement  by  de- 
fendant, in  the  opinions  in  which  there 
is  some  incidental  discussion  of  the 
right  of  plaintiff  to  use  the  name  of 
the  original  manufacturer. 

In  Manhattan  Medicine  Go.  v.  Wood 
(1883)  108  U.  S.  218,  27  L.  ed.  706,  2 
Sup.  Ct.  Rep.  436,  a  bill  in  equity  was 
filed  to  restrain  the  use  of  an  alleged 
trademark  of  the  complainant,  on 
medicines  prepared  by  the  defendants, 
for  an  accounting  of  profits  realized 
'  from  the  use  of  the  trademark,  and 
for  damages  resulting  from  the  in- 
fringement. The  complainant  was  the 
assignee  of  the  property  in  the  trade- 
mark and  the  medicine  which  the 
trademark  designated,  and  not  the 
original  owner  and  manufacturer,  re- 
spectively, thereof.  Nevertheless  it 
continued  the  use  of  the  trademark 
on  the  medicine,  of  which  it  continued 
the  manufacture  and  sale,  the  trade- 
mark stating  the  name  of  the  original 
manufacturer  of  the  medicine,  and  the 
place  where  the  article  was  made  by 
him.  The  court  found  that  these  rep- 
resentations in  the  trademark,  under 
the  circumstances,  were  false,  and  on 
the  principle  that  the  complainant  was 
not  in  court  with  "clean  hands,"  be- 
cause of  such  misrepresentations,  re- 
fused the  prayer  for  an  injunction, 
saying:  "These  statements  were 
deemed'  important  in  promoting  the 
use  of  the  article  and  its  sale,  or  they 
would  not  have  be«i  continued  by  the 
assignees  of  the  original  inventor. 
And  yet  they  could  not  be  used  with 
any  honest  purpose,  when  both  state- 
ments had  ceased  to  be  true.  It  is  not 
honest  to  state  that  a  medicine  is 
manufactured  by  Moses  Atwood,  of 
Georgetown,  Massachusetts,  when  it  is 
manufactured  by  the  Manhattan  Medi- 
cine Gompany  in  the  city  of  New 
York." 

In  Castroville  Go-op.  Creamery  Co. 
v.  Col  (1907)  6  Cal.  App.  533,  92  Pac. 
648,  wherein  the  principle  of  this  max- 
im was  applied,  a  manufacturer  of 
butter  had  permitted  another  to  wrap 
'butter  of  the  latter  in  the  former's 
trademarked  wrappers. 


However,  in  Nelson  v.  Winchell  A. 
Go.    (1909)    203  Mass.  75,  23  L.R.A. 

(N.S.)  1150,  89  N.  E.  180,  it  was  held 
that  a  jobber  in  shoes,  who  in  his 
trademarks  and  letterheads  repre- 
sented himself  to  be  the  manufacturer 
of  the  shoes  labeled,  was  not  guil- 
ty of  such  a  misrepresentation  as  to 
require  the  application  of  the  prin- 
ciple of  "unclean  hands"  to  his  suit 
for  an  injunction  restraining  the  use 
of  his  trademark,  the  shoes  referred  to 
having  been  manufactured  by  an- 
other, according  to  his  directions. 

In  Regent  Shoe  Mfg.  Go.  v.  Haaker 
(1905)  75  Neb.  426,  4  L.R.A.(N.S.) 
447, 106  N.  W.  595,  it  was  held  that  the 
misrepresentation  in  advertisements, 
that  the  goods  advertised  were  man- 
ufactured by  the  advertiser,  whereas 
they  were  in  fact  manufactured  by 
another  under  the  "special  order  and 
direction"  of  the  advertiser,  was  not 
such  as  to  deprive  the  latter  of  his 
relief  in  a  court  of  equity,  on  the 
ground  that  he  was  in  court  with  "un- 
clean hands." 

In  Gruber  Almanack  Go.  v.  Swing- 
ley  (1906)  103  Md.  362,  63  Atl.  684,  it 
was  held  that  the  use  by  his  descend- 
ants, in  the  annual  editions  of  an  al- 
manac, of  the  name  of  the  original 
publisher  as  the  present'  publisher 
thereof,  was  not  a  deception  of  the 
public  which  would  justify  a  court  of 
equity,  under  the  principle  of  this 
maxim,  in  refusing  such  descendants 
an  injunction,  restraining  the  publica- 
tion by  another  of  an  almanac  in  color- 
able imitation  thereof. 

Circular  letters,  which  were  placed 
in  boxes  of  cigars  by  the  administrator 
and  successor  in  the  business  of  the 
deceased  manufacturer,  containing  a 
facsimile  signature  of  the  latter,  and 
dated  as  before  his  death,  have  been 
held  to  be  misrepresentations  as  to  the 
continuance  in  life  of  the  manufac- 
turer, and,  in  the  application  of  the 
principle  of  the  maxim,  sufficient  to 
justify  the  denial  of  relief  to  his  suc- 
cessor, in  a  suit  to  restrain  the  in- 
fringement of  his  trademark,  and  un- 
fair competition  in  his  business.  Haz- 
lett  V.  Pollack  Stogie  Co.  (1912)  39 
L.R.A.(N.S.)  632,  115  Gr  G.  A.  30,  195 
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Fed  28,   affirming    (1911)    188   Fed. 
494. 

In  James  Van  Dyk  Ck).  v.  P.  V.  Reilly 
Co.  (1911)  73  Misc.  87, 130  N.  Y.  Supp. 
7^,  one  who  was  a  skilled  mixer  of 
teas  and  coffees,  and  whose  skill  in 
this  respect  produced  a  high  standard 
of  goods,  the  credit  of  which  accrued 
to  his  employer,  so  that  the  latter's 
name  on  labels  signified  that  the  goods 
so  labeled  were  of  the  high  standard 
referred  to,  left  the  service  of  his  er-:- 
ployer,  and  the  latter  and  its  assignee 
continued  to  sell  its  teas  and  coffees 
under  the  same  label.  It  was  held 
that  this  was  not  such  a  misrepresen- 
tation of  quality  as  to  require  the  ap- 
plication of  the  principle  of  ''unclean 
hands''  to  the  case  of  the  assignee  of 
such  employer,  which  was  seeking  to 
enjoin  the  former  employee  of  its  as- 
signor, who  had  formed  a  competing 
company,  from  using  the  said  label. 

d.  Aa  to  place  of  manufacture  of  article. 

It  has  been  held  that  false  represen- 
tations in  a  trademark  or  trademarked 
label  aa  to  the  place  of  manufacture 
of  the  article  labeled  therewith,  if  di- 
rectly connected  with  the  matter  in 
controversy,  are  su£Scient  to  justify 
the  denial  of  the  aid  of  a  court  of 
equity  to  a  litigant,  in  the  protection 
of  his  rights  acquired  therein,  in  the 
application  of  the  principle  of  this 
maxim.  Leather  Cloth  Co.  v.  Ameri- 
can Leather  Co.  (1865)  11  H.  L.  Cas. 
523, 11  Eng«  Repnnt,  1436,  36  L.  J.  Ch. 
N.  S.  63, 11  Jur.  N.  S.  613, 12  L.  T.  N.  S. 
742,  13  Week.  Rep.  873,  affirming 
(1863)  4  De  G.  J.  &  S.  137,  46  Eng. 
Reprint,  868,  2  New  Reports,  481,  3 
New  Reports,  264,  33  L.  J.  Ch.  N.  S. 
199,  10  Jur.  N.  S.  81,  9  L.  T.  N.  S.  688, 
12  Week.  Rep.  289;  Manhattan  Med- 
icine Co.  V.  Wood  (1883)  108  U.  S.  218, 
27  L.  ed.  706,  2  Sup.  Ct  Rep.  436; 
Coleman,  B.  &  W.'Co.  v.  Dannenberg 
Co.  (1898)  103  Ga.  784,  41  L.R.A.  470, 
68  Am.  St.  Rep.  143,  30  S.  E.  639; 
Prince  Mfg.  Co.  v.  Prince's  Metallic 
Paint  Co.  (1892)  136  N.  Y.  38,  17 
I.R.A.  129,  31  N.  E.  990. 

In  Bear  Lithia  Springs  Co.  v.  Great 
Bear  Spring  Co.  (1906)  71  N.  J.  Eq. 
595,  71  Atl.  383,  a  false  statement 
that  certain  medicinal  waters  were 
"bottled  at  the  spring"  was  held  to 


preclude  the  proprietor  from  equitable 
relief  against  infringement.  Palmer 
v.  Harris  (1869)  60  Pa.  156,  100  Am. 
Dec.  567. 

But  however  deceptive  such  a  state- 
ment in  a  trademark  or  label  may  ap- 
pear to  be,  if  the  statement  is,  in  fact, 
true,  the  case  is  not  one  for  the  appli- 
cation of  the  principle  of  the  maxim, 
and  the  aid  prayed  of  a  court  of  equity 
should  not  for  that  reason  be  denied. 
Therefore,  in  Peninsular  Chemical  Co. 
V.  Levinson  (1917)  159  C.  C.  A.  560, 
247  Fed.  658,  a  suit  to  enjoin  the  in- 
fringement of  a  trademark,  it  was 
held  that  the  defendant  could  not  de- 
feat the  right  of  the  plaintiff  to  an  in- 
junction, on  the  theory  that  the  latter 
was  in  court  with  "unclean  hands,"  by 
showing  that  on  some  of  the  labels 
which  the  plaintiff  placed  on  its  goods, 
and  v/hich  displayed  its  trademark,  the 
fact  was  stated  "in  large  and  promi- 
nent characters"  that  the  goods  were 
manufactured  in  a  city  of  the  United 
States,  while  on  others  of  its  labels 
the  fact  that  the  goods  were  made  in  a 
Canadian  city  was  less  prominently 
displayed,  and  was,  therefore,  decep- 
tive; as  both  statements  were  true. 

VII,  Fraudulent  asHgnment  of  property. 

a.  In  general. 

A  court  of  equity  in  the  application 
of  the  principle  of  the  maxim,  "He 
who  comes  into  equity  must  come  with 
clean  hands,"  will  refuse  to  aid  a  party 
to  a  fraudulent  transfer  of  property 
against  an  innocent  third  person. 
Thus,  in  Swan  v.  Castleman  (1847) 
4  Baxt.  (Tenn.)  257,  wherein  the 
plaintiff,  by  fraud,  coercion,  and  un- 
due influence,  as  alleged,  procured  his 
wife  to  join  with  him  in  a  conveyance 
of  her  real  estate  to  a  third  person, 
who  then  reconveyed  it  to  the  plaintiff 
and  his  wife  jointly,  it  was  held  that, 
because  of  such  conduct  of  the  plain- 
tiff, he  was  in  court  with  "unclean 
hands,"  in  a  suit  instituted  against  an 
innocent  third  person  for  the  rents  of 
the  property;  such  third  person  hav- 
ing acquired  possession  of  the  prop- 
erty under  a  lease,  and  continuing  to 
remain  in  possession  after  the  expira- 
tion of  the  term  under  a  color  of  title. 

On   the  principle  involved   in   this 
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maxim,  a  court  of  equity  will  refuse  to 
compel  a  retransfer  of  property  to  a 
party  to  a  suit,  who  has  transferred  it 
to  an  opponent  in  the  litigation  before 
the  court,  or  to  grant  other  relief  in 
connection  therewith,  where  the  trans- 
fer was  for  a  fraudulent  purpose. 
Thus,  in  Reynolds  v.  Boland  (1902) 
202  Pa.  642,  52  Atl.  19,  quoting  from 
Pomeroy's  Equity  Jurisprudence,  the 
Court  said,  in  part:  "Whenever  one 
party,  in  pursuance  of  a  prior  arrange- 
ment, has  fraudulently  obtained  prop- 
erty for  the  benefit  of  another,  equity 
will  not  aid  the  fraudulent  beneficiary 
by  compelling  a  conveyance  or  trans- 
fer to  him;  and,  generally,  where  two 
or  more  have  entered  into  a  fraudulent 
scheme  for  the  purpose  of  obtaining 
property  in  which  all  are  to  share,  and 
the  scheme  has  been  carried  out  so 
that  all  the  results  of  the  fraud  are  in 
the  hands  of  one  of  the  parties,  a  court 
of  equity  will  not  interfere  on  behalf 
of  the  others  to  aid  them  in  obtaining 
their  share,  but  will  leave  the  parties 
in  the  position  where  they  have  placed 
themselves  " 

I  In  Stillwell  v.  Bell  (1913)  248  Mo. 
61,  154  S.  W.  85,  the  suit  was  to  can- 
cel a  deed  to  real  estate,  conveyed  to 
the  defendant  in  the  suit  with  the  un- 
derstanding that  the  latter  would 
reconvey  the  property  to  the  complain- 
ant, after  the  complainant  had  pro- 
cured a  divorce  from  his  wife,  which 
he  then  had  in  contemplation.  The 
signature  of  the  wife  to  the  deed  had 
been  obtained  after  the  complainant 
had  resumed  his  marital  relations  with 
her,  following  her  disclosure  to  him 
of  her  conduct,  on  which  he  intended 
to  base  his  cause  of  action.  The  court 
held  that  the  complainant  was  not  in 
court  with  "clean  hands"  in  seeking 
the  reconveyance,  and  denied  the  re- 
lief prayed. 

In  Derry  v.  Fielder  (1909)  216  Mo. 
176,  115  S.  W.  412,  it  appeared  that  a 
purchaser  of  real  estate,  who  pro- 
cured the  deed  to  the  property  to  be 
executed  in  blank,  and  filled  in  the 
blank  with  the  names  of  his  daughter 
and  her  children,  for  the  purpose,  as 
he  alleged,  of  selling  the  property  more 
easily,  his  wife  (a  second  wife)  hav- 
ing on  a  previous  occasion  asserted 


her  decision  never  again  to  join  with 
him  in  a  conveyance  of  any  of  his 
property,  was  held  to  be  in  court  with 
"unclean  hands"  in  seeking  to  estab- 
lish a  resulting  trust  in  the  property, 
if  his  purpose  in  naming  his  daughter 
and  his  grandchildren  as  grantees  in 
the  deed  referred  to  was  really  to  de- 
feat his  wife's  inchoate  right  of  dower. 

In  Palmer  v.  Palmer  (1917)  100  Neb. 
741,  161  N.  W.  277,  a  conveyance  of 
real  estate  by  the  plaintiff  to  the  de- 
fendant, to  defeat  alimony  which 
plaintiff  anticipated  would  be  awarded 
to  his  wife  in  a  suit  for  divorce  which 
he  contemplated  instituting,  was  suc- 
cessfully pleaded  by  the  defendant  in 
a  suit  to  set  aside  the  conveyance. 

Where  the  relations  of  two  of  three 
persons  engaged  in  a  conunon  enter- 
prise, to  wit,  the  formation  of  a  com- 
pany for  the  operation  of  certain  coal 
leases,  became  strained,  and  one  of 
them  demanded  of  the  other  the  sever- 
ance of  his  connection  with  the  enter- 
prise, it  was  held  that  the  latter,  who, 
in  order  to  deceive  the  former,  as- 
signed all  of  his  interest  in  the  asso- 
ciation to  the  third  associate,  with  the 
understanding  that  the  latter  would 
reassign  such  interest  to  him  on  the 
completion  of  the  organization  of  the 
company,  was  in  court  with  "unclean 
hand6,"  in  seeking  against  his  as- 
signee the  enforcement  of  such  reas- 
signment. Reynolds  v.  Boland  (Pa.) 
supra. 

Where,  however,  an  assignment  of  a 
fund  to  a  party  to  a  fraudulent  scheme 
was  fraudulent  only  as  to  a  part  of  the 
fund,  of  which  an  accounting  was 
sought,  the  principle  of  this  maxim 
was  held  not  to  be  applicable  to  the 
case  of  the  complainant,  as  concerning 
the  part  thereof  which  was  not  tainted 
with  the  fraud.  Dempster  v.  Baxmyer 
(1911)  231  Pa.  28,  79  Atl.  805. 

h.  To  defraud  creditors. 
X.  General  rule. 

A  court  of  equity,  in  applying  the 
principle  of  this  maxim,  will  refuse,  as 
against  creditors  of  the  assignor,  to 
protect  a  party  to  litigation  before  it, 
to  whom  property  has  been  assigned 
as  part  of  a  fraudulent  scheme  to  de- 
feat the  creditors  of  such  assignor. 
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Com.  V.  Filiatreau  (1914)  161  Ey.  484, 
170  S.  W.  1182  (fraudulent  conveyance 
of  live  stock  to  defeat  judgment  credi- 
tor in  bastardy  proceedings) ;  Bleak- 
ley's  Appeal,  66  Pa.  187  (fraudulent 
antedating  and  assignment  of  contract 
for  purchase  of  real  estate,  to  defeat 
judgment  creditor,  pleaded  in  suit  by 
such  creditor  to  cancel  assignment) ; 
Raasch  v.  Raasch  (1898)  100  Wis.  400, 
76  N.  W.  591  (conveyance  of  person- 
alty to  plaintiffs  by  husband  of  de- 
fendant, to  defeat  anticipated  decree 
in  favor  of  defendant,  in  divorce  pro- 
ceedings instituted  by  her). 

However,  in  Huntzicker  v.  Crocker 
(1908)  185  Wis.  88,  115  N.  W.  840,  15 
Ann.  Cas.  444,  it  was  held  that  a 
woman  who  had  joined  in  a  convey- 
ance of  real  estate  by  her  husband,  to 
defraud  his  creditors,  was  not  in  court 
with  "unclean  hands"  in  a  suit  against 
the  assignee  in  bankruptcy  of  her  hus- 
band, to  have  her  inchoate  right  of 
dower  in  the  property  established,  aft- 
er the  said  conveyance  had  been  ju- 
dicially declared  to  be  void  at  the  suit 
of  the  said  assignee  in  bankruptcy. 

It  has  been  held  that  whether  the  in- 
tent to  perpetrate  a  fraud  on  the  cred- 
itors of  the  grantor,  in  a  conveyance 
to  defraud  such  creditors,  arose  at  the 
time  of  the  conveyance  or  thereafter, 
it  is  equally  united  with  the  subject- 
matter  of  the  suit.  Ck>nlon  v.  Hosier 
(1917)  165  N.  Y.  Supp.  746. 

A  court  of  equity  will  not  lend  its 
aid  to  a  litigant  seeking  a  retransfer 
or  other  relief  against  a  transfer  of 
property  by  such  litigant  to,  or  for  the 
supposed  benefit  of,  his  opponent  in 
the  suit,  executed  for  the  purpose  of 
defrauding  the  former's  creditors;  but 
will  leave  the  parties  concerned  in  the 
position  in  which  it  finds  them. 

Georgia. — Peacock  v.  Terry  (1850) 
9  Ga.  137;  Bagwell  v.  Johnson  (1902) 
116  Ga.  464,  42  S.  E.  732. 

Illinois. — Kassing  v.  Durand  (1891) 
41  111.  App.  93. 

Kentucky. — American  Asso.  v.  Innis 
(1901)  109  Ky.  595,  60  S.  W.  388. 

Michigan. — Mass!  v.  Lavine  (1905) 
139  Mich.  140,  102  N.  W.  665. 

Missouri. — Creamer  v.  Bivert  (1908) 
214  Mo.  473,  113  S.  W.  1118;  Seibel  v. 
Pigham  (1909)  216  Mo.  121,  129  Am. 


St.  Rep.  502,  115  S.  W.  987;  Wertheim- 
er-Swartz  Shoe  Co.  v.  Wyble  (1914) 
261  Mo.  687,  170  S.  W.  1128;  Butte  In- 
vest Co.  V.  Bell  (1918)  —  Mo.  — ,  201 
S.  W.  886. 

North  Carolina. — ^Bank  of  New  Han- 
over V.  Adrian  (1895)  116  N.  C.  537, 
21  S.  E.  792. 

..Oklahoma. — King  v.  Antrim  Lum- 
ber Co.  (reported  herewith)  ante, 
21. 

Pennsylvania. — Hershey  v.  Weiting 
(1865)  60  Pa.  244;  Simcox's  Estate 
(1894)  15  Pa.  Co.  Ct.  387. 

Tennessee. — Harton  v.  Lyons  (1896) 
97  Tenn.  180,  36  S.  W.  851. 

Virghiia.— Helsley  v.  Fultz  (1882) 
76  Va.  675. 

Washington. — Langley  v.  Devlin 
(reported  herewith)  ante,  32. 

Thus,  in  Kassing  v.  Durand  (1891) 
41  111.  App.  93,  the  court  said:  ''One 
of  the  most  common  occasions  for  the 
enforcement  of  the  rule  that  he  who 
comes  into  equity  must  do  so  with 
clean  hands  arises  in  cases  where  ^ 
debtor  has,  in  any  manner,  transferred 
his  property  for  the  purpose  of  de-, 
frauding  his  creditors,  and  afterwards 
seeks,  as  against  the  transferee,  to  re- 
cover back  the  property.  The  door  of 
a  court  of  equity  is  always  shut 
against  such  a  claimant/'  i 

In  Wertheimer-Swartz  Shoe  Co.  v. 
Wyble  (1914)  261  Mo.  687,  170  S.  W. 
1128,  after  stating  this  maxim,  the 
court  said:  "When  one  attempts  to 
hide  the  title  to  his  property  from  his 
creditors  under  the  mantle  of  another, 
equity  will  not,  when  the  trick  has 
served  its  purpose,  search  it  out  from 
its  hiding  place,  and  return  it  to  him 
as  on  a  silver  platter,  in  the  form  of 
a  judicial  declaration  of  the  trust  in 
his  favor.  It  will  rather,  like  a  famous 
judge  of  old,  take  water  and  wash  its 
hands  in  the  presence  of  the  multi- 
tude, in  token  of  its  innocence  of  the 
terrible  thing  about  to  happen." 

In  Baird  v.  Howison  (1908)  154  AlaJ 
359,  45  So.  668,  a  court  of  equity  re- 
fused, in  a  suit  instituted  by  an  in- 
solvent lessee  of  real  estate  against 
his  assignee,  to  lend  its  aid  to  enforce 
a  trust  in  favor  of  the  former  in  the 
leased  property,  where  it  was  shown 
that  the  assignment  was  made  to  de- 
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fraud  the  creditors  of  the  lessee,  say- 
ing: ''It  is  true  the  complainant  at- 
tempts to  show  his  solvency,  but,  upon 
cross-examination,  virtually  admits 
that  he  was  insolvent,  and  that  there 
was  a  judgment  against  him;  and  the 
conclusion  is  almost  irresistijble  that 
he  made  the  transfer  in  order  to  hinder 
and  defraud  his  creditors.  The  trans- 
fer having  been  made  for  a  fraudulent 
purpose,  and  the  fraud  having  been 
participated  in  by  both  parties,  a  court 
of  equity  will  leave  them  to  the  conse- 
quences of  their  misdeeds.  The  max- 
im applies,  'In  pari  delicto,  melior  est 
conditio  possidentis.'  '* 
'  In  Brown  v.  Brown  (1895)  66  Conn. 
493,  34  Atl.  490,  the  suit  was  by  one 
brother  against  another  to  compel  a 
conveyance  of  real  estate,  which  the 
brothers  had  induced  their  mother  to 
execute  in  favor  of  the  defendant,  to 
be  held  in  trust  for  the  mother  during 
her  life,  and  after  her  death  secretly 
in  trust  for  both  brothers.  The  trust 
agreement  was  verbal,  and  the  pur- 
pose of  the  secret  trust  was  to  defeat 
ah  attempt  of  the  divorced  wife  of  the 
plaintiff  to  realize  her  allowance,  and 
that  of  her  children,  out  of  the  plain- 
tiff's prospective  share  of  his  mother's 
estate.  The  court  held  that  the  plain- 
tiff was  in  court  with  "unclean  hands," 
and  not  entitled  to  the  relief  prayed. 

2.  Qualification  of  rule. 

One  who,  after  the  failure  of  a  busi- 
ness firm  of  which  he  was  a  member, 
and  the  surrender  of  all  he  owned  to 
pay  off  the  obligations  of  the  defunct 
firm,  started  business  anew  with  mer- 
chandise and  credit  belonging  to  oth- 
ers, was  held  not  to  be  in  court  with 
"unclean  hands"  because,  to  protect 
such  property  from  the  creditors  of 
the  old  firm,  he  had  deposited  the 
cash  of  his  new  business  in  the  name 
of  a  confidential  clerk,  who,  in  the  in- 
stant suit,  was  claiming  to  be  the  own- 
er of  the  new  business  as  against  his 
employer.  Lord  v.  Smith  (1908)  109 
Md.  42,  71  Atl.  430. 

An  assignment  of  a  claim  against 
the  estate  of  a  decedent,  for  collection, 
made  in  the  form  of  an  absolute  as- 
signment, has  been  held  not,  in  itself, 
to  evidence  a  fraudulent  intent  on  the 


part  of  the  assignor,  precluding  him, 
under  the  principle  of  "unclean 
hands,"  from  recovering,  in  a  suit  in 
equity  against  the  transferee  of  his  as- 
signee "of  all  remedy  in  equity,"  for 
a  fraud  perpetrated  on  him  by  the  said 
assignee  and  transferee  in  the  subse- 
quent transfer  of  the  claim.  Thurston 
v.  McLellan  (1909)  84  App.  D.  C.  294. 

One  who  purchased  certain  real  esr 
tate  through  an  agent  to  whom  the 
deed  was  executed,  and  who  in  turn 
conveyed  the  property  to  the  principal, 
was  held  not  to  be  in  court  with  "un- 
clean hands"  in  seeking  to  remove  a 
cloud  from  his  title  to  the  property, 
occasioned  by  a  judgment  debt  which, 
after  the  purchase  of  the  property,  he 
had  learned  was  outstanding  against 
his  agent  in  the  transaction.  First 
Nat.  Bank  v.  Carter  (1918)  —  Md.  — , 
108  AtL  463. 

The  principle  of  the  maxim  has  been 
held  to  have  no  application  to  a  case 
where  the  legal  title  to  real  estate  was 
in  the  name  of  a  man  and  his  wife, 
but  the  wife  in  equity  and  good  con- 
science owned  the  property,  and  the 
husband,  to  protect  it  from  his  credi- 
tors, conveyed  his  legal  title  to  her. 
Butte  Invest.  Co.  v.  Bell  (1918)  — 
Mo.  — ,  201  S.  W.  880,  wherein  it  was 
also  held  that  the  principle  of  this 
maxim  does  not  apply  to  the  case  of 
one  who,  in  order  to  defeat  her  credi- 
tors, took  steps  to  convey  her  property 
beyond  their  reach ;  but  before  the  ac- 
tual conveyance  she  repented,  and 
refused  to  carry  out  the  fraudulent 
plan. 

In  Luebke  v.  Salzwedel  (1914)  167 
Wis.  601,  147  N.  W.  831,  wherein  it 
appeared  that  one  who  had  planned 
to  defeat  a  possible  judgment  against 
him,  in  a  suit  instituted  by  his  wife 
for  a  divorce,  by  fraudulently  convey- 
ing his  property  to  a  third  person,  de- 
livered the  deed  to  another,  directing 
that  it  should  not  be  delivered  to  the 
grantee,  it  was  held  in  a  suit  insti- 
tuted by  him  against  such  grantee, 
who  had  obtained  possession  of  the 
deed  by  fraud  and  had  had  it  recorded, 
that  he  was  not  in  court  with  "unclean 
hands"  in  seeking  a  cancelation  of  the 
deed,  the  fraudulent  conveyance  not 
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having  been  consummated  by  delivery 
or  recordation  by  the  grantor. 

In  Shapira  v.  Paletz  (1900)  —  Teniu 
— ,  59  S,  W.  774,  a  suit  to  recx)ver  the 
amount  of  a  judgment  against  certain 
of  the  defendants,  which  judgment  the 
plaintiffs  had  been  compelled  to  pay 
as  sureties  on  the  replevin  bonds  of 
the  former,  and  to  subject  a  certain 
stock  of  goods  in  the  possession  of 
one  of  the  defendants  to  the  payment 
of  their  claim,  it  was  disclosed  that 
the  goods  in  question  were  transferred 
to  the  defendant  referred  to,  in  fraud 
of  creditors  of  the  other  defendants, 
and  that  the  plaintiffs,  in  a  contro- 
versy which  subsequently  arose  among 
the  defendants  themselves  over  the 
property,  acted  as  arbitrators  of 
the  dispute.  It  was  contended  that  the 
plaintiffs,  in  view  of  the  fact  that 
they  had  arbitrated  the  claims  of  the 
defendants,  were  parties  to  the  fraud 
perpetrated  on  the  creditors  of  the 
defendants,  referred  to,  and  were  in 
court  vvith  ''unclean  hands."  The  court 
held,  however,  that  such  contention 
was  not  sustainable ;  and,  as  there  was 
no  evidence  that  the  plaintiffs  partici- 
pated in  the  fraudulent  transfer,  it 
granted  the  relief  prayed. 

It  was  said  in  Conlon  v.  Hosier 
(1917)  165  N.  Y.  Supp.  746,  that  in 
certain  jurisdictions  the  grantor  in  a 
conveyance  of  real  estate,  which,  while 
in  form  absolute,  is  alleged  to  be  in 
fact  a  mortgage,  and  is  given  under 
circumstances  involving  the  defraud- 
ing of  creditors,  is  barred  from  relief 
against  the  grantee  only  where  the 
former  is  unable  to  make  out  a  prima 
facie  case  without  developing  the 
fraud ;  from  which  it  follows  that  the 
grantee  in  such  a  conveyance  may  not 
plead  the  fraud  intended  to  be  per- 
petrated on  the  creditors.  The  con- 
trary, however,  was  held  to  be  the  rule 
in  New  York,  wherein  the  question  of 
fraud  may  be  raised  by  the  grantee, 
notwithstanding  it  was  not  pleaded. 

It  seems  to  be  the  rule,  where  the 
parties  to  a  suit  arising  out  of  a  con- 
veyance in  fraud  of  creditors  of  the 
grantor  are  not  in  pari  delicto  with 
reference  to  the  fraud,  though  they 
are  in  delicto,  that  a  court  of  equity 
will  not  apply  the  principle  of  this. 


maxim,  and  refuse  its  aid  to  the  party 
guilty  in  the  lesser  degree.  Therefore, 
in  Conlon  v.  Hosier  (N.  Y.)  supra,  it 
was  held  that  this  rule  has  been  ap- 
plied most  frequently  on  behalf  of  a 
transferrer  in  fraud  of  creditors, 
where  the  defendant,  who  knowingly 
advised  or  induced  the  fraudulent 
transfer,  without  necessarily  exercis- 
ing any  undue  influence  over  the  trans- 
ferrer, sustained  such  a  relation  to- 
ward the  latter  as  that  of  an  attorney 
or  counsel,  husband,  legal  and  busi- 
ness adviser  other  than  an  attorney/ 
or  financial  adviser;  and  that,  in  the 
instant  case,  the  complainant,  while 
guilty  of  a  fraudulent  intent  to  defeat 
her  creditors  by  an  assignment  of  her 
dower  rights,  was  not  in  pari  delicto 
with  the  defendant,  who  connived  with 
the  complainant's  attorney  in  a  scheme 
of  the  latter,  of  which  the  fraudulent 
assignment  was  a  part,  to  take  advan- 
tage of  the  plaintiff's  fraudulent  acts ; 
and  that  the  latter  was,  for  that  rea- 
son, entitled  to  the  relief  prayed. 

A  conveyance  of  real  estate  in  fraud 
of  creditors  of  the  grantor,  if  it  has 
no  immediate  connection  with  the  mat- 
ter in  controversy,  cannot,  in  the  oper- 
ation of  the  principle  of  this  maxim, 
be  successfully  advanced  in  a  suit  in 
equity  as  justification  for  a  denial  of 
the  remedy  sought  by  the  party 
charged  therewith.  Foster  v.  Win- 
chester (1890)  92  Ala.  497,  9  So.  83; 
Ihrig  v.  Ihrig  (1916)  78  W.  Va.  360, 
88  S.  E.  1010  (fraudulent  assignment 
of  oil  lease,  to  defeat  possible  judg- 
ment creditor,  pleaded  in  defense  of 
suit  by  fraudulent  assignee  to  have  set 
aside,  as  cloud  on  her  title,  a  deed  of 
trust  on  said  leased  lands  executed  by 
her  assignor  before  the  fraudulent  as- 
signment, which  deed  was  not  prop- 
erly acknowledged  and  not,  there- 
fore, properly  entitled  to  recordation, 
though  it  was  recorded;  of  which  re- 
cordation, however,  plaintiff  had  no 
actual  notice) . 

Thus,  in  Foster  v.  Winchester 
(Ala.)  supra,  the  court  said:  'If  a 
party,  with  intent  to  defraud  his  credi- 
tors, should  convey  his  property  to 
another,  he  cannot  afterwards  compel 
a  restoration  of  his  property,  thus 
fraudulently  conveyed;  but  if,  for  a 
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valuable  consideration  paid,  he  should 
repurchase  the  property  from  his 
fraudulent  grantee,  and  the  latter  re- 
fuse a  conveyance,  a  court  of  equity 
will  compel  a  specific  performance  of 
the  subsequent  contract,  and  the 
grantee  would  not  be  allowed  to  re- 
sist a  performance  on  the  ground  that 
the  original  transaction  was  fraudu- 
lent; much  less  would  a  third  party  be 
allowed  to  defeat  such  relief  by 
pleading  fraud  in  the  original  trans- 
action, it  not  appearing  that  the  grant- 
ing of  the  relief  in  any  manner  af- 
fected his  interest." 

VJII.  Act  contravening  statute, 

a.  In  general. 

A  court  of  equity  will  refuse  its  aid 
to  a  litigant  who  has  been  guilty  of  a 
violation  of  a  statute,  if  the  act  of 
violation  is  directly  connected  with 
the  matter  in  litigation.  Creath  v. 
Sims  (1847)  5  How.  (U.  S.)  192,  12  L. 
ed.  Ill  (violation  of  law  forbidding 
introduction  of  slaves  into  state)  ;  Uhl 
v.  Reynolds  (1901)  23  Ky.  L.  Rep.  759, 
64  S.  W.  498  (violation  of  law  requir- 
ing actual  survey  of  public  land  as 
condition  to  acquiring  land  grant) ; 
Downey  v.  Charles  P.  S.  Grove  Co. 
(1909)  201  Mass.  251,  131  Am.  St.  Rep. 
398,  87  N.  E.  597  (violation  of  statute 
prohibiting  solicitation  of  purchase  of 
intoxicating  liquors) ;  Modern  Horse 
Shoe  Club  v.  Stewart  (1912)  242  Mo. 
421,  146  S.  W.  1157  (violation  of  char- 
ter of  club  and  of  law  prohibiting  sale 
of  liquor  without  license) ;  Marre  v. 
Marre  (1914)  184  Mo.  App.  198,  168 
S.  W.  636  (violation  of  statute  pro- 
hibiting intermarriage  of  persons  of 
white  and  negro  races,  in  suit  for  an- 
nulment of  miscegenetic  marriage) ; 
Unckles  v.  Colgate  (1896)  148  N.  Y. 
534,  43  N.  E.  59,  affirming  (1893)  72 
Hun,  119,  25  N.  Y.  Supp.  672  (partici- 
pation in  violation  of  statute  against 
illegal  monopolies  disclosed  in  suit 
for  accounting  by  trustees  thereof) ; 
Weiss  V.  Herlihy  (1897)  23  App.  Div. 
608,  49  N.  Y.  Supp.  86  (using  premises 
for  gambling  in  violation  of  statute, 
pleaded  in  defense  of  suit  for  injunc- 
tion restraining  stationing  of  police 
officers  on  permises) ;  Huffman  v. 
Rugg  (1902)  34  Ohio  C.  C.  589  (viola- 


tions of  law  prohibiting  sale  of  in- 
toxicating liquor,  except  on  written 
prescription  of  reputable  physician, 
pleaded  in  defense  of  suit  for  injunc- 
tion restraining  sale  of  premises  on 
which  law  was  violated  to  recover  tax 
imposed  in  such  case  by  said  law) ; 
Sweeney  v.  Wilkes-Barre  (1916)  62 
Pa.  Super.  Ct.  54  (laying  of  wire  and 
conduit  therefor  by  abutting  property 
owner,  for  benefit  of  electric  lighting 
company,  under  and  across  street,  for 
electric  lighting  purposes,  without 
permission  of  municipality  and  in  vi- 
olation of  statute  requiring  such  per- 
mission to  use  city  streets,  disclosed  in 
suit  by  such  property  owner  to  re- 
strain interference  therewith  by  mu- 
nicipality) . 

In  Beck  v.  Floumoy  Live-Stock  & 
Real  Estate  Co.  (1894)  12  C.  C.  A.  497, 
27  U.  S.  App.  618,  65  Fed.  30,  it  ap- 
peared that  a  real  estate  company 
leased  from  a  tribe  of  Indians  certain 
Indian  lands,  without  the  sanction  or 
approval  of  the  Conunissioner  of  In- 
dian Affairs  of  the  United  States  as 
required  by  law.  The  court  held  that 
the  company  was  not  entitled  to  an 
injunction  restraining  the  representa- 
tives of  the  government  from  disturb- 
ing it  in  its  possession  and  use  of  the 
land,  and  should  be  left  to  any  rem- 
edy which  it  might  have  at  law. 

In  Danciger  v.  Stone  (1909)  187 
Fed.  853,  the  suit  was  against  certain 
government  officers  to  compel  them  to 
restore  liquor  alleged  by  the  latter  to 
have  been  shipped  into  Oklahoma  ter- 
ritory, on  orders  secured  by  circulars 
and  advertisements  unlawfully  sent 
into  the  territory,  and  to  restrain  the 
further  seizure  of  such  goods.  The 
court  held  that  the  use  of  the  mails 
in  distributing  the  circulars,  etc.,  re- 
ferred to,  was  an  act  within  the  con- 
templation of  the  law,  and  that  the 
parties,  having  admitted  the  violation 
of  the  law,  were  not  in  court  with 
''clean  hands,"  and  the  relief  prayed 
was  denied. 

In  Carey  v.  Smith  (1852)  11  6a.  639. 
it  appeared  that  the  parties  partici- 
pated in  ultra  vires  acts  of  their  re- 
spective corporations,  the  plaintiff 
being  a  stockholder  of  a  banking  cor* 
poration  and  the   defendant  the   as- 
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signee  of  another  bank,  the  charter 
violations  beinfi:  the  issuance  by  the 
former  bank  and  the  purchase  by  the 
latter  of  bills  of  the  first-named  bank, 
"when  both  banks  were  in  a  state  of 
suspension,  and  unauthorized,  under 
their  charters,  to  transact  business." 
The  plaintiff  sought  to  enjoin  the 
prosecution  of  an  action  at  law  to  re- 
cover from  him  the  amount  of  his  ulti- 
mate liability  for  the  redemption  of 
the  bills  of  his  defunct  bank,  held  by 
the  defendant.  The  court  held  that, 
both  parties  being  guilty .  of  illegal 
conduct,  in  applying  the  principle  of 
"unclean  hands"  it  would  leave  them 
in  the  position  in  which  their  conduct 
had  placed  them. 

In  State  ex  rel.  Mutual  Protective 
League  v.  Bigler  (1907)  169  Ind.  223, 
82  N.  E.  464,  the  suit  was  to  compel  the 
issuance  to  the  relator  of  a  license  to 
do  business  in  Indiana  as  a  fraternal 
beneficial  association.  A  statute  of 
Indiana  (Bums's  Anno.  Stat.  1901,  §§ 
5050a,  5050b,  Acts  1899,  p.  177,  Acts 
1901,  p.  312)  under  which  the  relator 
claimed  the  right  to  a  license  provided 
that  fraternal  beneficiary  associations 
''shall  have  a  lodge  system,  with  rit- 
ualistic form  of  work,"  and  that  ''such 
association  shall  be  governed  by  this 
act  and  shall  be  exempt  from  the  pro- 
visions of  the  Insurance  Laws  of  this 
state."  Section  5050k  of  the  act  pro- 
vided that  ''such  associations  shall  not 
employ  paid  agents  in  soliciting  or 
procuring  members,  except  in  the  or- 
ganization or  building  up  of  subordi- 
nate bodies  or  granting  members  in- 
ducements to  procure  new  members." 
The  act  under  which  the  relator  was 
incorporated  in  Illinois  contained  a 
provision  similar  to  §  5050k,  supra. 
The  court  found  that  the  relator  had 
no  lodge  system  in  the  state,  was  em- 
ploying paid  agents  to  increase  its 
membership,  and  that  the  insurance 
feature  of  its  organization  was  the 
leading  one.  The  court  held  that  the 
relator  was  not  in  court  with  "clean 
hands,"  and  would  not  be  until  it  had 
purged  itself  of  that  which  was  ob- 
jectionable in  its  manner  of  doing 
business ;  and  denied  the  relief  prayed. 

In  Baker  v.  Grand  Rapids    (1906) 
142  Mkh.  687, 106  N.  W.  208,  the  mem- 


bership of  the  complainant,  a  retail 
coal  dealer,  in  an  organization  to  con- 
trol the  price  of  coal,  such  combina- 
tions being  prohibited  by  a  statute 
(3  Comp.  Laws,  §§  11377-11379),  was 
held  to  "bear  upon  the  question  as  to 
whether  complainant  came  into  a 
court  of  chancery  with  clean  hands," 
in  seeking  to  enjoin  the  defendant  mu- 
nicipality from  purchasing  coal  and 
selling  it  at  cost  to  the  residents  of 
the  city,  to  relieve  a  scarcity  created 
presumably  by  the  action  of  the  or- 
ganization of  which  complainant  was 
a  member. 

But  in  Bonnie  &  Co.  v.  Bonnie  Bros. 
(1914)  160  Ky.  487,  169  S.  W.  871.  the 
act  of  labeling  whisky  of  different 
ages,  blended  together,  "whisky,"  in- 
stead of  "blended  whisky,"  has  been 
held  not  to  be  a  violation  of  the  Na- 
tional Pure  Food  and  Drugs  Act,  or  to 
justfy  the  application  of  the  principle 
of  this  maxim. 

In  Groddard  v.  American  Peroxide  & 
Chemical  Co.  (1910)  67  Misc.  279,  iSt 
N.  Y.  Supp.  360,  the  purchase  and  use 
of  a  tradename  without  procuring  a 
certificate  in  compliance  with  the  stat- 
ute, through  ignorance  of  the  require- 
ment, this  objection  having  been  cured 
before  institution  Of  suit  and  on  learn- 
ing of  requirement,  were  held  not  to 
debar  the  plaintiff  from  equitable  re- 
lief. 

In  Powers's  Appeal  (1889)  125  Pa. 
175,  11  Am.  St.  Rep.  882,  17  Atl.  254, 
private  individuals,  by  delay  in  pro- 
testing to  a  court  of  equity  against 
a  violation  of  a  statute  to  the  injury 
of  such  individuals,  were  held  to  be  es- 
topped from  asserting  the  wrong.  In 
that  case  it  appeared  that  a  boom  com- 
pany maintained  a  pier  on  a  stream, 
which  pier,  it  was  charged,  caused  log 
jams,  interfering  with  the  use  of  the 
stream  for  purposes  of  navigation,  in 
violation  of  the  company's  charter. 
The  delay  of  the  plaintiffs  of  fourteen 
or  fifteen  years  in  protesting  to  a 
court  of  equity  against  the  wrong  was 
considered  sufficient  to  estop  them 
from  asserting  it,  notwithstanding 
they  might  have  been  in  court  with 
"clean  hands,"  if  the  suit  had  been  in- 
stituted within  a  reasonable  time  after 
the  perpetration  of  the  wrong. 
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h.  Act  not  directly  connected  with  matter 

in  litigation, 

Thouffh  a  party  to  a  suit  in  equity 
be  guilty  of  the  violation  of  a  statute, 
if  the  culpable  act  is  not  directly  con- 
nected with  the  matter  in  controversy, 
a  recovery  may  nevertheless  be  had, 
the  case  not  being  one  for  the  applica- 
tion of  the  principle  of  ''unclean 
hands." 

Thus,  in  Bentley  v.  Tibbals  (1915) 
138  C.  C.  A.  489,  223  Fed.  247,  it  was 
held  that  the  violation  by  an  author  of 
an  act  of  Congress  which  prohibited 
the  importation  into  the  United  States, 
during  the  existence  of  the  American 
copyright  in  any  book,  of  any  copies 
thereof  unless  they  should  have  been 
printed  from  type  set  within  the  limits 
of  the  United  States,  or,  if  the  text  was 
produced  by  lithographic  or  photo-en- 
graving process,  unless  such  process 
should  have  been  wholly  performed 
within  the  limits  of  the  United  States, 
being  an  offense  against  the  United 
States,  and  one  of  which  the  United 
States  alone  could  take  cognizance, 
was  so  unconnected  with  the  matter 
in  litigation  that  the  fact  that  the  of- 
fense had  been  committed  was  not  suf- 
ficient to  justify  the  court  in  refusing, 
at  the  instance  of  the  said  author,  to 
enjoin  an  infringement  of  the  copy- 
right. 

In  Chicago  v.  Union  Stock-Yards  & 
Transit  Co.  (1896)  164  111.  224,  35 
L.R.A.  281,  45  N.  E.  430,  the  suit  was 
to  restrain  the  city  of  Chicago  from 
removing  railroad  tracks  of  the  plain- 
tiffs, connecting  their  establishment 
with  a  railroad.  It  was  contended 
that  the  plaintiffs  were  in  court  with 
''unclean  hands,"  for  the  reason  that 
they  had  engaged  in  business  for 
which  they  were  not  incorporated.  In 
holding  that  the  ultra  vires  acts  of  the 
plaintiffs  were  unconnected  with  the 
matter  in  litigation,  and  could  not  af- 
fect the  rights  involved,  the  court 
said:  "Counsel  do  not  claim  that  a 
forfeiture  of  the  charter  may  be  de- 
clared in  this  proceeding,  but  insist 
that,  as  it  appears  in  the  case  that 
appellee  is  engaged  in  illegal  acts  in 
the  use  of  its  road  it  does  not  come 
into  court  with  clean  hands,  and  is  not, 
therefore,  entitled  to  equitable  relief. 


We  cannot  accede  to  this  view;  but 
are  of  the  opinion  that  the  maxim  in- 
voked cannot  have  any  just  applica- 
tion to  the  facts  of  this  case.  If  a  de- 
fendant to  a  bill  in  equity  brought  by 
a  corporation  could  defeat  it  by  sim- 
ply showing  that  the  complainant  had 
committed  ultra  vires  acts,  then  no 
corporation  so  guilty  could  ever  obtain 
equitable  relief  in  any  case.  The  max- 
im must  have  the  same  application  as 
between  individuals,  and  as  said  in 
Bispham,  Eq.  p.  48,  it  'only  applies  to 
the  particular  transaction  under  con- 
sideration, for  a  court  will  not  go  out- 
side of  the  case  for  the  purpose  of 
examining  the  conduct  of  the  com- 
plainant in  other  matters,  or  question- 
ing his  general  character  for  fair  deal- 
ing.' The  wrong  must  have  been  done 
to  the  defendant  himself,  and  must 
have  been  in  regard  to  the  matter  in 
litigation.  ...  If  appellee  has  for- 
feited its  charter  by  acts  ultra  vires, 
the  state  may  enforce  such  forfeiture 
by  an  appropriate  action ;  but  the  com- 
pany cannot  be  denied  relief  in  a  prop- 
er case  in  a  court  of  equity  because 
of  such  acts." 

In  Kinner  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1902)  23  Ohio  C.  C.  294,  affirmed 
in  (1904)  69  Ohio  St.  339,  69  N.  E.  614, 
an  unlawful  combination  or  conspir- 
acy between  railroads,  to  suppress 
competition  in  their  business  in  viola- 
tion of  a  Federal  statute,  was  held  not 
to  be  a  bar  to  a  suit  to  restrain  one 
engaged  in  the  railroad-ticket  broker- 
age business  from  selling  tickets  of 
the  plaintiff,  purchased  by  him  from 
its  passengers. 

In  Lone  Star  Salt  Co.  v.  Blount 
(1908)  49  Tex.  Civ.  App.  138,  107  S. 
W.  1163,  a  violation  by  the  plaintiffs, 
former  officers  of  the  defendant  cor- 
poration, of  Anti-trust  Laws  of  the 
state  by  contracting  to  sell  the  entire 
output  of  defendant's  salt-producing 
establishment  to  a  corporation  con- 
trolling the  salt-producing  industry  of 
the  United  States,  was  held  not  to  pre- 
clude them  from  obtaining  equitable 
relief  in  a  suit  as  stockholders,  after 
the  expiration  of  the  contracts,  to  re- 
strain the  corporation  from  commit- 
ting further  similar  violations  of  law. 
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In  Langdon  v.  Templeton  (1898)  66 
Vt  178»  28  Atl.  866,  the  fact  that  pos- 
session of  a  lot  was  taken  in  a  manner 
violating  the  statute  against  forcible 


entry  and  detainer  did  not  prevent  the 
occupant  from  suing  in  equity  for  re- 
lief against  an  invalid  tax  sale. 

J.  V.  B. 


S.  J.  WICK  et  al. 

V. 

CHABLES  D.  GUNN  et  al. 

Oletahotna  Supreme  Courts  December  11,  1917* 
(—  Okla.  — ,  169  Pac.  1087.) 

Workmen's  compensation  —  wilful  failure  to  use  guards. 

1.  Under  that  part  of  §  1,  art.  2,  chap.  246,  Sess.  Laws  1915,  relieving 
the  employer  from  liability  for  compensation  to  an  injured  workman 
"where  the  injury  results  directly  from  the  wilful  failure  of  the  injured 
employee  to  use  a  guard  or  protection  against  accident  furnished  for  his 
use  pursuant  to  any  statute,  or  by  order  of  the  state  labor  commissioner/' 
the  mere  voluntary  and  intentional  failure  of  a  workman  to  use  such 
safety  appliance  does  not  necessarily  render  the  omission  wilful.  The 
wilful  failure  contemplated  carries  with  it  the  idea  of  premeditation, 
obstinacy,  and  intentional  wrongdoing. 

[See  note  on  this  question  beginning  on  page  116.] 


Statute  —  construction  —  workmen's 
compensation. 

2.  The  Workmen's  Compensation 
Act  of  this  state  must  be  construed 
as  a  whole,  and  all  presumptions  in- 
dulged will  be  in  favor  of  those  for 
whose  protection  the  statutory  com- 
pensation was  fixed,  and  who,  by  the 
terms  of  the  act,  are  deprived  of  the 
ordinary  remedies  open  to  others 
whose  rights  are  invaded. 

Workmen's  compensation  —  defeating 
claim. 

3.  In  order  to  defeat  an  award  for 
injuries  under  the  Workmen's  Com- 
pensation Act,  the  case  must  come 
clearly  within  the  statutory  excep- 
tions barring  the  award.  The  burden 
of  proof  is  upon  the  employer  to  estab- 
lish facts  constituting  a  bar  to  com- 
pensation. 

—determination  of  fact. 

4.  Wilful  failure  of  workmen  to  use 
^ards  or  safety  appliances  provided 
in  pursuance  of  law,  or  by  order  of  the 
state  labor  commissioner,  is  a  ques- 
tion to  be  determined  by  the  Industrial 
Commission  from  the  facts  in  each  par- 
ticular case,  and  if  there  is  any  evi- 
dence reasonably  tending  to  support  a 

Headnotes  1-5  by  Stewart,  C. 


finding  of  such  board  that  the  failure 
to  use  such  guards  or  appliances  was 
not  wilful,  the  action  of  the  board  will 
not  be  disturbed. 

Master    and    servant  —  safety    ap- 
pliances —  duty. 

5.  It  is  the  duty  of  employers  to  pro- 
vide proper  guards  and  safety  ap- 
pliances for  machinery  used  by  work- 
men, and  to  install  proper  guards  and 
appliances  ordered  by  the  state  labor 
commissioner. 

[See  18  R.  C.  L.  590,  691.] 

Workmen's   compensation  —  duty   of 
employee  to  use  safety  appliances. 

6.  The  failure  of  an  employee  to  use 
a  safety  appliance  not  in  accordance 
with  any  statute  or  order  of  the  state 
labor  commissioner  cannot  be  regard- 
ed as  wilful,  within  the  meaning  of  a 
Workmen's  Compensation  Act  reliev- 
ing the  employer  from  liability  for 
compensation  for  an  injury  resulting 
directly  from  the  "wilful  failure"  of 
the  injured  employee  to  use  a  guard 
or  protection  against  accident  fur- 
nished for  his  use,  pursuant  to  any 
statute  or  by  order  of  the  state  labor 
commissioner. 
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Petition  for  a  writ  to  review  a  decision  of  the  Industrial  Commission 
awarding  compensation  to  claimant  for  injuries  sustained  by  him  while  in 
the  employ  of  petitioner.     Denied. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  H.  A.  King  for  petitioner. 

Messrs.  S.  P.  Freeling,  Attorney 
General,  and  R  E.  Wood,  Assistant  At- 
torney General,  for  respondents: 

Petitioner  failed  in  the  performance 
of  his  duties,  by  not  compelling  claim- 
ant to  use  the  guard  at  all  times. 

Pinsdorf  v.  E.  L.  Kellogg  &  Co.  108 
App.  Div.  209,  96  N.  Y.  Supp.  617; 
Arms  V.  Ayer,  192  111.  601,  58  L.R.A. 
277,  85  Am.  St.  Rep.  357,  61  N.  E.  851. 

Stewart,  C,  filed  the  following 
opinion  : 

The  respondent,  S.  J.  Wick,  and 
the  insurance  carrier,  the  Fidelity  & 
Deposit  Insurance  Company  of 
Maryland,  seek  review  of  a  decision 
of  the  State  Industrial  Commission, 
awarding  compensation  to  claim- 
ant Charles  D.  Gunn,  for  injuries 
sustained  during  the  course  of  his 
employment  by  the  respondent;  it 
being  urged  that  the  award  should 
not  have  been  made  because  the 
facts  show  that  claimant  failed  to 
use  a  safety  appliance  provided, 
which  would  have  prevented  the  in- 
jury. 

The  statutes  and  the  rules  of  this 
court  make  the  decisions  of  the  State 
Industrial  Commission  on  questions 
of  fact  final.  The  amount  of  the 
award  in  the  instant  case  is  not  in 
controversy,  and  we  are  called  upon 
only  to  say,  as  a  matter  of  law, 
whether  or  not,  under  the  facts,  any 
compensation  should  have  been 
awarded.  This  duty  involves  a  con- 
struction of  that  part  of  §  1,  art.  2, 
of  the  Workmen's  Compensation 
Act,  which  bars  an  award  "where 
the  injury  results  directly  from  the 
wilful  failure  of  the  injured  em- 
ployee to  use  a  guard  or  protection 
against  accident  furnished  for  his 
use  pursuant  to  any  statute  or  by 
order  of  the  state  labor  commis- 
sioner." [Sess.  Laws  1915,  chap. 
246.]  Section  3746,  Rev.  Laws 
1910,  provides  that,  in  a  factory  or 
an  institution  where  machinery  is 
used,  "all  machines  shall  be  provided 
with  loose  pulleys  and  all  vats,  pans. 


planers,  cogs,  gearing,  belting, 
shafting,  set  screws  and  machinery 
of  every  description  shall  be  proper- 
ly  guarded.''  (The  italics  are  ours.) 
Counsel  indulge  in  extended  discus- 
sion as  to  whether  the  machinery 
was  properly  guarded.  In  our  opin- 
ion, the  absence  in  this  case,  if  such 
existed,  of  a  proper  guard,  or  of 
such  guard  as  was  authorized  by  the 
state  labor  commissioner,  is  only 
material :  First,  in  so  far  as  the  same 
may  affect  the  question  of  wilful 
failure  of  the  claimant  to  use  the 
guard  provided;  and,  second,  in  so 
far  as  the  claimant  may  be  held  to 
be  relieved  from  using  an  improper 
or  unauthorized  guard. 

The  word  "wilful"  was  used  with 
evident  purpose  on  the  part  of  the 
lawmakers;  hence  a  proper  con- 
struction and  definition  of  such 
word  as  applied  to  the  legislation 
involved  is  imperative.  We  are  not 
without  numerous  definitions  of  the 
word  by  both  lexicographers  and 
jurists.  The  same  are  apparently 
in  slight  conflict,  but  are  neverthe- 
less susceptible  of  being  harmonized. 
In  the  progress  of  language  and  the 
development  of  ideas,  it  has  become 
a  rule  not  only  of  legal,  but  of 
grammatical,  construction,  that  a 
great  number  of  words  have  vary- 
ing significance,  more  or  less  relat- 
ed, but  often  far  removed  from  the 
original  etymological  meaning,  ac- 
cording to  the  several  connections  in 
which  a  particular  word  may  be 
used. 

It  is  the  contention  of  the  peti- 
tioners that  the  word  "wilful"  per- 
tains only  to  an  act  of  the  will,  and 
is  synonymous  with  voluntary  or  in- 
tentional. It  is  sometimes  so  de- 
fined. "Wilful,"  as  used  in  criminal 
matters,  often  refers  merely  to  a 
voluntary  act.  However,  this  rule 
is  not  absolute.  For  an  act  to  be 
culpable,  it  must  be  willing,  but  not 
necessarily  wilful.  The  word  "wil- 
ful" signifies  full  of  will,  fixed,  de- 
termined, stubborn ;  and  by  constant 
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use  in  certain  connections  it  now 
generally  signifies  stubbornness  in 
wrongdoing,  or  reckless  disregard  of 
consequences.  It  will  be  found  that» 
where  the  courts  have  held  the  word 
to  be  equivalent  to  "voluntary"  or 
''intentional/'  such  construction  was 
adopted  where  the  word  was  used  in 
connection  with  acts  criminal  per  se, 
and  that  even  in  criminal  cases, 
where  the  acts  forbidden  by  statute 
are  not  wrong  in  themselves,  it  is 
held  that  "wilful"  .has  a  deeper  sig- 
nificance than  merely  voluntary  or 
intentional.  It  is  held  in  Catlett  v. 
Young,  143  111.  74, 32  N.  E.  447,  that 
the  phrase,  "wilful  violation  of  law," 
means  a*  violation  thereof,  knowing- 
ly and  deliberately  committed.  The 
same  is  held  in  United  States  v.  Ed- 
wards (C.  C.)  43  Fed.  67;  Horton  v. 
Equitable  Life  Assur.  Soc.  35  Misc. 
495,  71  N.  Y.  Supp.  1060 ;  Wales  v. 
Miner,  89  Ind.  118,  127.  And  it  is 
held  that  the  word  "wilfully"  means 
not  merely  voluntarily,  but  with  a 
bad  purpose.  8  Words  &  Phrases, 
7469;  Potter  v.  United  States,  155 
U.  S.  438,  39  L.  ed.  214,  15  Sup.  Ct. 
Rep.  144;  Com.  v.  Kneeland,  20 
Pick.  206;  Williams  v.  People,  26 
Colo.  272, 57  Pac.  701 ;  Spur  v.  Unit- 
ed States,  174  U.  S.  728,  43  L.  ed. 
1150, 19  Sup.  Ct.  Rep.  815 ;  Hately  v. 
State,  118  Ga.  79,  44  S.  E.  852; 
North  Carolina  v.  Vanderford  (C. 
C.)  35  Fed.  282,  287;  Chicago,  St. 
L.  &  P.  R.  Co.  V.  Nash,  1  Ind.  App. 
298,  300,  27  N.  E.  564. 

In  State  v.  Alcorn,  78  Tex.  387, 14 
S.  W.  663,  and  8  Words  &  Phrases, 
7469,  it  is  said:  "Bad  motive  is 
necessary  ...  to  make  an  act 
wilful,  and  that  the  fact  that  the 
act  or  omission  was  done  in  obed- 
ience to  the  will  ...  is  not 
enough." 

It  is  held  in  Meyer  v.  Standard 
Teleph.  Co.  —  Iowa,  — ,  92  N.  W. 
720,  that  a  wilful  act  is  the  wanton 
doing  of  the  same  without  reason- 
able excuse.  Under  a  statute  fixing 
liability  upon  a  railroad  company 
for  damages  to  stock  running  at 
large,  in  the  absence  of  a  fence  con- 
structed by  the  railway  company, 
unless  the  injury  complained  of  was 


occasioned  by  the  wilful  act  of  the 
owner  of  the  stock  or  his  agent,  the 
court,  in  Stewart  v.  Burlington  & 
M.  River  R.  Co.  32  Iowa,  561,  says : 
"A  wilful  act  is  an  obstinate,  stub- 
born, perverse  act ;  and  an  act  done 
wilfully  is  one  done  stubbornly,  by 
design,  and  with  set  purpose." 

Webster  defines  "wilful"  as  "ob- 
stinate; perverse;  inflexible;  stub- 
born ;  refractory." 

We  next  consider  the  construction 
of  the  word  in  its  particular  applica- 
tion to  Workmen's  Compensation 
Laws.  Such  legislation  is  new  in 
this  state ;  in  fact,  new  to  our  entire 
country.  It  began  in  Germany,  and, 
under  some  changes,  found  its  way 
to  England,  later  reaching  the  Unit- 
ed States,  existing  at  present,  in 
some  form  or  other,  in  thirty-two 
states.  In  Adams  v.  Iten  Biscuit 
Co.  —  Okla.  — ,  162  Pac.  938,  this 
court  upholds  the  constitutionality 
of  the  Workmen's  Compensation 
Act  of  this  state.  Mr.  Justice  Hardy, 
in  delivering  the  opinion,  after  an 
able  and  exhaustive  review  of  the 
history  and  objects  of  kindred  legis- 
lation, says:  "Instead  of  the  losses 
being  borne  as  heretofore,  in  a  great 
majority  of  caseS;  by  the  injured  em- 
ployee or  his  dependent  ones,  it  was 
the  belief  that  such  losses  should  be 
borne  by  the  industries  causing 
them,  or,  more  accurately  speaking, 
by  the  consumers  of  the  products  of 
such  industries,  and.  that  thereby 
wasteful  and  unnecessary  litigation, 
with  all  of  its  resultant  evils,  could 
be  eliminated." 

It  was  the  intention  of  this  act  to 
make  the  business  bear  the  burden 
of  incidental  and  accidental  injuries 
without  regard  to  the  question  of 
negligence,  either  on  the  part  of  the 
employer  or  the  employee.  In  the 
long  run  the  public,  and  not  the  per- 
sons immediately  involved,  except  to 
the  extent  that  they  are  members 
of  society  at  large,  pay  the  bills. 
The  instant  case  presents  to  this 
court  for  the  first  time  any  question 
growing  out  of  the  operation  of  the 
law.  An  examination  of  the  legisla- 
tion of  Germany,  England,  and  the 
various  American  states  discloses  no 


110 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


other  statute  identical  with  ours  as 
to  defenses  to  claims  arising  under 
the  law.  Most  of  the  statutes,  how- 
ever, provide  that  "wilful  miscon- 
duct," without  specifying  the  par- 
ticular acts  resulting  in  the  injury, 
is  a  bar  to  an  award.  Our  statute 
specifically  names  the  wilful  acts 
that  bar  compensation.  The  law  in 
England  has  received  judicial  con- 
struction to  a  greater  extent  than 
elsewhere.  In  Tennent  v.  Broxburn 
Oil  Co.  [1907]  S.  C.  581,  it  is  said : 
"The  word  VilfuF  aB  applied  to  the 
conduct  of  the  injured  person  signi- 
fies moral  blame,  and  if  there  is  no 
moral  blame,  the  case  would  not 
come  within  the  scope  of  the  statu-, 
tory  exception." 

In  Johnson  v.  Marshall  Sons  &  Co. 
[1906]  A.  C.  409,  75  L.  J.  K.  B.  N. 
S.  868,  5  Ann.  Cas.  630,  Lord  Lore- 
burn  speaking  for  the  court  says: 
"It  was  *wilf ur  in  the  sense  that  the 
man  presumably  entered  of  his  own 
accord,  but  the  word  'wilful,'  I 
think,  imports  that  the  misconduct 
was  deliberate,  not  merely  a 
thoughtless  act  on  the  spur  of  the 
moment." 

In  George  v.  Glasgow  Coal  Co. 
[1909]  A.  C.  123,  it  is  held  that  the 
question  of  serious  and  wilful  mis- 
conduct on  the  part  of  the  claimant 
is  a  question  of  fact  to  be  deter- 
mined by  the  tribunal  trying  the 
cause,  the  court  using  the  following 
language :  "It  is  not  the  province  of 
a  court  to  lay  down  that  the  breach 
of  a  rule  is  prima  facie  evidence  of 
serious  and  wilful  misconduct.  That 
is  a  question  purely  of  fact,  to  be  de- 
termined by  the  arbitrator  as  such. 
The  arbitrator  must  decide  for  him- 
self, and  ought  not  to  be  fettered  by 
artificial  presumptions  of  fact  pre- 
scribed by  a  court  of  law." 

In  Johnson  v.  Marshall  Sons  &  Co. 
supra,  it  is  said  in  the  syllabus: 
"The  mere  breach  of  a  rule  or  order 
from  which  no  serious  conse- 
quences could  reasonably  have  been 
anticipated  is  not  such  'serious  and 
wilful  misconduct'  under  the  Work- 
men's Compensation  Act  1897  as 
disentitles  to  compensation  for 
death  or  injury  occasioned  thereby. 


The  onus  of  proving  such  miscon- 
duct lies  upon  the  person  asserting 
it." 

In  George  v.  Glasgow  Coal  Co.  su- 
pra, it  is  said :  When  an  act  is  mo- 
mentary and  inadvertent,  not  delib- 
erate, it  cannot  be  said  to  be  wilful ; 
wilfulness  must  be  wilfulness  in 
wrongdoing,  knowing  the  quality  of 
the  act. 

The  statute  in  Wisconsin  makes 
any  "wilful  misconduct"  a  bar  to 
the  compensation^  and  in  constru- 
ing such  provision  the  court  in  Ne- 
kooska-Edwards  Paper  Co.  v.  In- 
dustrial Commission,  154  Wis.  105, 
L.R.A.1916A,  348,  141  N.  W.  1013, 
Ann.  Cas.  1915B,  995,  says:  "A 
finding  by  the  Commission  under 
the  Workmen's  Compensation  Act 
that,  although  an  injury  to  an  em- 
ployee was  due  to  his  intoxication, 
it  was  not  caused  by  hi)3  wilful  mis- 
conduct so  as  to  relieve  the  employ- 
er from  liability  under  the  statute, 
cannot  be  disturbed  by  the  court 
where  it  has  no  authority  to  review 
the  evidence." 

In  Gignac  v.  Studebaker  Corp. 
186  Mich.  574,  152  N.  W.  1037,  it  is 
said  in  the  syllabus :  "Where  a  rail- 
road employee  was  injured  while 
climbing  over  the  bumpers  of  a 
freight  train  to  which  a  live  engine 
was  attached,  without  stopping  to 
see  where  the  trainmen  were  and 
without  knowing  whether  the  train 
was  about  to  move,  he  was  not,  as 
a  matter  of  law,  guilty  of  such  in- 
tentional and  wilful  misconduct  as 
would  defeat  recovery  under  the 
Workmen's  Compensation  Act." 

It  is  held  by  the  supreme  court  of 
Massachusetts  in  Nickerson's  Case, 
218  Mass.  158,  105  N.  E.  604,  Ann. 
Cas.  1916A,  790,  5  N.  C-  C.  A.  645 : 
"'Serious  and  wilful  misconduct,' 
for  the  consequences  of  which  the 
employee  is  not  entitled  to  compen- 
sation under  Workmen's  Compensa- 
tion Act  (Stat.  1911,  chap.  751)  p. 
2,  §  2,  means  more  than  even  gross 
negligence,  and  resembles  closely 
the  wanton  or  reckless  misconduct 
which  renders  one  liable  to  a  tres- 
passer or  to  a  bare  licensee." 

The  court  in  the  Nickerson  Case 
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further  says :  "A  finding  by  the  in- 
dustrial accident  board,  in  accord- 
ance with  the  report  of  the  arbitra- 
tion committee,  that  the  employee 
was  not  guilty  of  serious  and  wilful 
misconduct,  is  conclusive  on  appeal, 
unless  shown  to  be  unwarranted  by 
the  evidence/' 

Now,  applying  the  law  to  the 
facts  in  this  case,  the  duty  rests  up- 
on us  to  determine  whether  or  not 
the  uncontroverted  facts  are  such 
that  all  reasonable  persons  must 
conclude  that  the  failure  of  the 
claimant  was  "wilful"  in  the  sense 
that  the  word  is  used  in  the  statute 
under  consideration.  *  The  wilful- 
ness of  the  claimant  was  a  question 

of  fact  determined 
^{^p^aation—     by    thc    Industrial 

Commission,  and,  if 
there  is  evidence  to 
support  the  finding,  we  are  power- 
less to  interfere.    We  cannot  sub- 
stitute our  findings  for  those  of  the 
Commission.  The  material  evidence 
before  us  shows  that  at  the  time 
of  the  accident  the  claimant  was  op- 
erating a  machine,  being  a  combina- 
tion edger  and  planer;  that  he  was 
experienced  and  used  to  such  work; 
that  he  had  been  working  for  the 
respondent  for  only  a  few  days,  but 
had,  prior  to  his  employment  by  the 
respondent,   operated    such   a   ma- 
chine without  a  safety  guard ;  that 
such  use  was  not  unusual ;  that  the 
machine  in  question  had  an  out-of- 
date  guard,  not  automatic,  which, 
when  claimant  began  to  work,  was 
hanging  by  the  machine  and  out  of 
place;  that  the  safety  appliance  as 
approved  by  the  labor  commissioner 
was  automatic,  easier  to  handle,  and 
much  safer  than  the  one  provided  by 
the  respondent ;  that  the  respondent 
was  aware  of  such  improved  auto- 
matic safety  appliance,  but  testifies 
that  he  merely  used  the  one  that 
came  with  the  machine.     It  is  ad- 
mitted by  the  respondent  in  his  tes- 
timony   that,    had    the    automatic 
guard  been  provided,  the  accident 
would  not  have  happened.    There  is 
also  evidence  to  show  that,  if  the 
guard  furnished  had  been  put  in 
place   and    properly    used    by    the 
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claimant,  the  injury  might  have 
been  averted.*  The  evidence  shows 
that  on  Wednesday,  the  next  day 
after  the  claimant  began  work,  the 
respondent  said  to  the  claimant, 
"Charley,  use  your  guard  whenever 
possible  to  use  it,"  and  that  the  re- 
spondent showed  the  claimant  how 
to  adjust  the  guard  in  order  to  make 
it  work  more  easily;  that  at  the 
time  of  the  injury  the  claimant  was 
making  a  door  out  of  flooring  lum- 
ber; that  after  making  the  door  he 
desired  to  cut  the  tongue  off  one 
piece  of  the  flooring,  and,  in  order 
to  save  time  for  his  employer  and  in- 
convenience to  himself,  he  ran  this 
piece  of  lumber  through  the  ma- 
chine without  attaching  or  using  the 
guard ;  that,  on  account  of  the  char- 
acter of  the  guard  and  its  not  being 
in  place,  it  would  have  required  ex- 
tra time  to  have  used  the  same ;  that 
to  do  such  work  without  a  guard  was 
not  unusual  and  not  necessarily  dan- 
gerous, and  that  the  time  required  to 
do  the  work  without  adjusting  the 
guard  was  but  momentary.  It  does 
not  appear  that  the  claimant  had 
any  thought  of  violating  the  law  or 
of  other  wrongdoing,  but  used  the 
machine  in  the  manner  to  which  he 
had  been  accustomed  at  other  places 
where  he  had  worked,  and,  in  so 
acting  carelessly,  received  an  injury 
resulting  in  the  loss  of  two  pha- 
langes of  the  index  finger ;  that  no 
rules  were  posted  and  no  notice  pub- 
lished showing  the  requirement  of 
the  law  as  to  the  use  of  machinery ; 
that  the  guard  recommended  by  the 
labor  commissioner  was  simple  and 
inexpensive;  that  the  one  provided 
was  complex,  unhandy,  and  re- 
quired considerable  time  to  adjust 
and  use.  The  state  labor  commis- 
sioner as  well  as  the  claimartt  and 
respondent  were  witnesses  in  the 
hearing  before  the  Industrial  Com- 
mission, and  there  was  no  sub- 
stantial conflict  in  their  testimony. 
The  facts  and  circumstances  in 
evidence  raised  a  question  of  fact 
which  was  decided  adversely  to  the 
respondent.  Reasonable  men  might 
have  reached  a  different  conclusion 
than  that  reached  by  the  Industrial 
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Commission,  but  it  cannot  be  main- 
tained that  other  reasonable  men 
would  not  have  concurred  in  the 
finding  made.  We  de  not  deter- 
mine whether  or  not  the  claimant's 
failure  was  wilful.  We  hold,  how- 
ever, that  the  mere  intentional  and 
voiluntary  failure  on  the  part  of  a 

workman  to  use  a 

;?"ii'e"U«dr  proper  safety  ap- 
pliance does  not 
necessarily  make  the  act  wilful  as 
contemplated  by  the  exception  under 
consideration.  The  wilfulness  con- 
templated amounts  to  more  than  a 
mere  act  of  the  will,  and  carries 
with  it  the  idea  of  premeditation, 
obstinacy,  and  intentional  wrongdo- 
ing. The  burden  is  upon  the  em- 
ployer to  show  that  the  failure  of 

the  claimant  comes 
^efe«tin«r  ^^^in    the    excep. 

tion  defined  by  stat- 
ute. Workmen  of  the  class  enu- 
merated, by  the  terms  of  the  act, 
cannot  maintain  an  action  at  law 
for  damages  arising  in  the  course  of 
their  emplojrment  which  was  for- 
merly possible.  The  compensation 
fixed,  while  meant  to  be  more  cer- 
tain and  speedy,  is  not  commensu- 
rate in  amount  with  the  injury  sus- 
tained. As  rather  in  the  nature  of 
a  quid  pro  quo  for  being  deprived  of 
the  right  of  action  formerly  afford- 
ed, partial  compensation  for  injur- 
ies received  in  the  course  of  employ- 
ment is  allowed,  notwithstanding 
contributory  negligence  of  the 
workman  and  lack  of  negligence  on 
the  part  of  the  employer.  The  act 
must  be  construed  as  a  whole,  and 
all  presumptions  indulged  will  be  in 

favor  of  those  for 

cm/i.'ttt^tioii-       whose       protection 
^vorkmen**  ^^q  statutory  com- 

pensation  was  fixed, 
and  who,  by  the  terms  of  the  act, 
are  deprived  of  the  ordinary  rem- 
edies open  to  others  whose  rights 
are  invaded.  Contributory  negli- 
gence and  wilful  failure  to  use  a 
safety  appliance  must  not  be  con- 
fused. The  mere  voluntary  failure 
to  use  the  same  would  constitute 
contributory  negligence,  and  to  hold 
that  such  failure  in  itself  barred  re- 


lief would,  in  effect,  preserve  a  de- 
fense abrogated  by  the  act. 

This  case  presents  another  ques- 
tion. The  Industrial  Commission 
found  that  the  guard  furnished  by 
the  respondent  did  not  comply  with 
the  statute  requiring  that  "ma- 
chinery of  every  description  shall  be 
properly  guarded,"  nor  with  proper 
orders  of  the  state  _ 

labor  commissioner,    servant— safety 

There  being  evi-  JSt"*"''*"" 
dence  to  support 
such  finding,  we  are  concluded  as  to 
the  same.  It  would  logically  fol- 
low that  the  claimant,  being  charged 
only  with  the  duty  of  using  guards 
provided  in  pursuance  of  law  or  by 
order  of  the  labor  commissioner, 
cannot  in  this  case  ^    ^ 

,  ,  J  ...     'Workmen's 

be       Cnarged        Wltn    comnen nation— 

failure     to     use     the    employee    to 

guard      furnished;  «»e  safety 

fV  1     .  •      appliances. 

there     bemg     evi- 
dence to  show  that  the  same  was 
neither  a  proper  guard  nor  one  pro- 
vided pursuant  to  order  of  the  labor 
commissioner. 

The  petition  filed  by  respondent  in 
this  court  must  be  denied,  and  the 
award  upheld;  and  it  is  so  ordered. 
It  is  further  ordered  that  the  State 
Industrial  Commission  proceed  at 
once  to  enforce  its  judgment  and 
order  allowing  the  award  to  the 
claimant. 

Per  Curiam: 

Adopted  in  whole. 

NOTE. 

The  subject  of  wilful  and  serious 
misconduct  of  an  employee  as  a  bar 
to  compensation  is  treated  in  a  note 
to  Baltimore  Car  &  Foundry  Co.  v. 
RuziCKA,  post,  116.  The  reported 
case  (Wick  v.  Gunn,  ante,  107)  is  in 
line  with  the  great  weight  of  authority 
in  holding  that  something  more  than 
mere  negligence  is  necessary  to  con- 
stitute the  statutory  "wilfulness" 
which  deprives  the  employee  of  his 
right  to  compensation.  The  act  of  the 
employee  must  show,  as  the  court  sug- 
gests, premeditation  and  intentional 
wrongdoing. 
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BALTIMORE  CAR  FOUNDRY  COMPANY,  Appt, 

V. 

SOPHLA  RUZICKA. 

Maryland  Court  of  Appeals  ^  April  3,  1918. 

(132  Md.  491,  104  Atl.  167.) 

Workmen's  compensation  —  wilful  misconduct  —  passing  between  stand- 
ing cars. 

1.  Passing  between  standing  cars  after  being  notified  that  they  were 
about  to  be  moved  Is  not  within  a  provision  of  the  Workmen's  Compen- 
sation Act  denying  recovery  for  injury  due  to  wilful  misconduct. 

[See  note  on  this  qitestion.  beginning  on  page  116.] 


—  injury  arising  out  of  employment. 

2.  Failure  of  an  employee  to  use  the 
walk  provided  for  exit  when  leaving 
the  premises  at  the  close  of  the  day's 


work  does  not  prevent  an  injury  re* 
ceived  on  the  way  out  from  being  one 
arising  out  of  and  in  the  course  of  the 
employment. 


Appeal  by  the  employer  from  a  judgment  of  the  Circuit  Court  for  Anne 
Arundel  County,  affirming  an  order  of  the  State  Industrial  Accident  Com- 
mission,  awarding  compensation  to  claimant  in  a  proceeding  under  the 
Workmen's  Compensation  Act  to  recover  compensation  for  the  death  of 
her  husband.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Edward  Duffy  for  appellant.  the  intoxication  of  the  injured  em- 

Messrs.  Edward  J.  Colgan,  Jr.,  and     ployee." 


Frank  J.  Pintner  for  appellee. 

Umer,  J.,  delivered  the  opinion  of 
the  court : 

Upon  this  appeal  from  a  judg- 
ment of  the  circuit  court  for  Anne 
Arundel  county,  affirming  an  order 
of  the  State  Industrial  Accident 
Commission,  the  main  question  to  be 
decided  is  whether  the  death  of 
Frank  J.  Ruzicka,  to  whose  widow 
an  award  was  made  by  the  Commis- 
sion under  the  Workmen's  Compen- 
sation Law  (Code  Pub.  Civ.  Laws, 
vol.  3,  art.  101,  as  amended  by  Laws 
1916,  chap.  597,  §  1),  was  the  result 
of  his  "wilful  misconduct"  within 
the  meaning  of  that  statute,  which, 
by  its  forty-sixth  section,  provides 
that  "no  employee  or  dependent  of 
any  employee  shall  be  entitled  to  re- 
ceive any  compensation  or  benefits 
under  this  act,  on  account  of  any 
injury  to  or  death  of  an  employee 
caused  by  self-inflicted  injury,  the 
wilful  misconduct,  or  where  the  in- 
jury or  death  resulted  solely  from 
4  A.L.R.— 8. 


Ruzicka  was  crushed  and  killed 
while  attempting  to  pass  between 
two  cars  on  a  track  in  the  car  erect- 
ing shop  of  the  Baltimore  Car 
Foundry  Company,  in  which  he  was 
employed  as  a  maker  of  decks  or 
platforms  for  the  cars  there  in 
course  of  construction.  The  acci- 
dent occurred  in  the  evening  as  the 
day's  work  was  closing  and  Ruzicka 
was  starting  to  leave  the  shop  on 
his  way  to  his  home.  The  cars  be- 
tween which  he  tried  to  pass  were 
two  of  a  number  of  finished  cars, 
standing  at  intervals  on  the  track, 
and  ready  to  be  coupled  together 
and  drawn  out  of  the  shop  by  an 
engine  which  had  been  brought  to 
the  end  of  the  building  for  that  pur- 
pose.. A  trainman  had  passed  along 
the  track,  notifying  all  the  workmen 
that  the  cars  were  about  to  b^ 
coupled  and  moved.  At  a  distance 
ojf  about  80  feet  from  the  place 
where  Ruzicka  had  been  working 
there  was  a  board  walk  over  the 
track  referred  to,  and  others  paral- 
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lei  with  it,  which  was  interided  for 
the  use  of  the  workmen  in  cross- 
ing the  tracks  in  going  to  and  from 
their  work.  There  does  not  appear 
to  have  been  any  enforced  rule,  re- 
quiring the  employees  to  use  the 
board  walk  alone  in  passing  from 
one  side  of  the  building  to  the  other, 
and  they  could,  if  they  chose,  in  go- 
ing home,  cross  the  tracks  at  other 
points.  When  the  trainman  who 
gave  warning  as  to  the  coupling  and 
removal  of  the  cars  passed  Ruzicka's 
place  of  work,  the  latter  was  in  the 
act  of  putting  on  his  coat.  It  was 
about  five  minutes  later  that  the 
engine,  on  signal  from  the  train- 
man, began  the  movement  by  which 
the  cars  were  coupled.  An  employee 
who  saw  the  accident  testified  that 
he  told  Ruzicka,  as  he  was  about  to 
go  between  the  cars,  that  he  ought 
not  to  do  so,  because  they  were 
ready  tp  be  moved,  but  Ruzicka 
said:  "That  is  all  right,  I  will  go 
through  before  they  start."  If  he 
had  passed  on  promptly,  he  would 
have  crossed  in  safety,  as  the  cars 
were  not  moved  during  the  next  five 
minutes,  but  as  he  reached  the  track 
he  was  engaged  in  conversation  by 
another  workman  for  about  the 
period  just  mentioned,  and  then, 
as  he  was  pasing  between  the 
couplers,  which  were  3  or  4  feet 
apart,  the  movement  of  the  cars 
was  begun,  and  he  was  crushed  to 
death. 

It  is,  of  course,  perfectly  clear 
that  the  fatal  accident  we  have  de- 
scribed was  the  result  of  Ruzicka's 
own  negligence.  But  we  agree  with 
the  court  below  and  the  State  In- 
dustrial Accident  Commission  in  the 
opinion  that  the  highly  imprudent 
act  which  caused  the  unfortunate 
man's  death  is  not  properly  to  be 
characterized  as  wilful  misconduct. 

It    lacked    the    ele- 

S^n^aSoS-wn™-  ment  of  intentional 
fui  niiMcondnct.  impropriety    which 

mtHndiSK'tl^m,^^  those  words  imply. 

It  was  a  thoughtless 

and  heedless  act,  but  not  a  wilful 

breach  of  a  positive  rule  of  conduct 

or  duty. 

In  Bradbury's  Workmen's  Com- 


pensation Law,  3d  ed.  p.  531,  where 
numerous  decisions'  on  the  subject 
are  collected  and  discussed,  it  is 
said:  ''No  general  rule  of  law  can 
be  established  defining  accurately 
what  constitutes  wilful  misconduct. 
The  question  is  one  of  fact,  and  must 
be  determined  by  the  facts  present- 
ed in  each  particular  case.  The 
conduct  must  be  wilful,  which 
means  that  it  must  be  intentional; 
that  is,  deliberate,  with  an  exercise 
of  the  will,  as  opposed  to  accident, 
negligence,  inadvertence,  and 
thoughtless  acts  on  the  spur  of  the 
moment,  or  an  error  of  judgment." 

On  the  appeal  to  the  House  of 
Lords  in  Johnson  v.  Marshall,  Sons 
&  Co.  [1906]  A.  C.  409,  75  L.  J.  K. 
B.  N.  S.  868,  22  Times  L.  R.  565,  8 
W.  C.  C.  10,  94  L.  T.  N.  S.  828,  5 
Ann.  Cas.  630,  Lord  Chancellor 
Loreburn,  in  defining  "serious  and 
wilful  misconduct,"  as  used  in  the 
British  Workmen's  Compe'nsation 
Act,  said  that  the  word  "wilful"  im- 
ports that  "the  misconduct  was  de- 
liberate, not  merely  a  thoughtless 
act  on  the  spur  of  the  moment." 

In  discussing  a  provision  in  the 
California  Workmen's  Compensa- 
tion Act  (Stat.  1913,  p.  279),  simi- 
lar to  the  one  with  which  we  are 
here  concerned,  the  supreme  court 
of  that  state  said:  "Wilful  miscon- 
duct involves  something  more  than 
negligence,  and  it  does  not  even  in- 
clude every  violation  of  a  rule." 
United  States  Fidelity  &  G.  Co.  v. 
Industrial  Acci.  Commission,  174 
Cal.  616,  163  Pac.  1013. 

The  contention  in  that  case,  which 
the  court  overruled,  was  that  the 
injured  employees,  who  were  suf- 
focated in  a  wine  vat,  were  guilty 
of  wilful  misconduct  in  entering  the 
vat  without  previously  testing  it  for 
noxious  fumes  according  to  the  cus- 
tomary method  of  observing  that 
precaution.  It  was  held  in  Gignac 
v.  Studebaker  Corp.  186  Mich.  574, 
152  N.  W.  1037,  that  a  checker  of 
automobile  shipments  whose  foot 
was  crushed  between  the  bumpers 
of  freight  cars  over  which  he  was 
climbing,  without  knowing  whether 
the  train  was  about  to  move,  was 
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not,  as  a  matter  of  law,  guilty  of 
such  "intentional  and  wilful  mis- 
conduct" as  would  defeat  recovery 
under  the  Michigan  Workmen's 
Compensation  Act  (Pub.  Acts  1912 
[Ex.  Seas.]  No.  10) .  In  Nickerson's 
Case,  218  Mass.  158,  105  N.  E.  604, 
Ann.  Cas.  1916A,  790,  5  N.  C.  C.  A. 
645,  it  was  decided  that  the  act  of 
a  iminter  in  working  near  machin- 
ery while  it  was  in  motion,  contrary 
to  an  order  that  the  painting  be  done 
during  the  noon  hour,  when  the  ma- 
chinery was  stopped,  should  not  be 
regarded  as  ^'serious  and  wilful  mis- 
conduct," within  the  provisions  of 
the  Massachusetts  Workmen's  Com- 
pensation Act  (Stat.  1911,  chap. 
751,  amended  by  Stat.  1912,  chap. 
571)  ;  the  court  observing  that  wil- 
ful misconduct  "is  a  very  different 
thing  from  negligence,  or  even  from 
gross  negligence,"  and  "the  fact 
that  the  injury  was  occasioned  by 
the  employee's  disobedience  to  an 
order  is  not  decisive  against  him. 
To  have  that  effect,  the  disobedience 
must  have  been  wilful." 

Other  illustrative  cases  on  this 
subject  are  cited  in  an  elaborate  an- 
notation on  Workmen's  Compensa- 
tion Laws  in  L.R.A.1916A,  75,  243. 

In  the  present  case  it  is  evident 
that  the  death  of  Ruzicka  was  due 
to  his  erroneous  assumption  that 
there  was  sufficient  time  for  him  to 
pass  between  the  cars  before  they 
were  moved.  There  was  in  fact 
ample  time  for  that  purpose  when 
he  started  to  cross,  but  when,  after 
his  progress  had  been  interrupted 
by  the  conversation  in  which  he  be- 
came engaged  with  another  work- 
man, he  resumed  his  forward  move- 
ment, he  apparently  failed  to  realize 
how  long  he  had  been  delayed.  This 
was  a  very  serious  lapse  of  memory 
and  judgment.  It  led  him  into  an 
imminent  peril  which  he  could 
readily  have  avoided  by  ordinary  at- 
tention. But  in  thus  neglecting  to 
have  proper  regard  to  his  safety  he 


was  not,  in  our  opinion^  guilty  of 
ivilfvl  misconduct  within  the  pur- 
view of  the  Workmen's  Compensa- 
tion Law,  which,  except  in  cases  of 
injury  produced  by  svLch  miscon- 
duct, or  self-inflicted,  or  due  to  in- 
toxication, provides  compensation 
for  the  disability  or  death  of  em- 
ployees resulting  from  accidental 
personal  injury  arising  out  of  and 
in  the  course  of  the  employment, 
"without  regard  to  fault  as  a  cause 
of  such  injury." 

It  was  argued  that  Ruzicka's 
death  did  not  arise  out  of  and  in  the 
course  of  his  employment,  since  he 
was  killed  while  leaving  the  car 
shop  by  a  route  other  than  the 
board  walk  which  led  to  the  place  of 
exit.  As  we  have  already  stated,  the 
workmen  were  not  required  to  use 
the  board  walk,  but  they  could  pass 
elsewhere  over  the  tracks,  in  going 
to  and  from  their  working  places, 
and  we  think  that  the  accident, 
which  resulted  in  Ruzicka's  death, 
and  which  occurred  while  he  was  on 
the  employer's  premises,  and  im- 
mediately at  the  close  of  the  day's 
labor,  should  be  re-  .|„j„,y  .^.i-g 
garded  as  arismg  o«t  of  employ- 
out  of  and  in  the  ~*"**- 
course  of  the  employment.  This 
conclusion  is  fully  in  accord  with  the 
general  trend  of  the  many  decisions 
upon  questions  of  this  nature  which 
are  cited  in  the  annotation  hereto- 
fore referred  to  in  L.R.A.1916A,  40, 
232. 

The  specific  exceptions  in  the 
record  were  taken  to  the  refusal  of 
the  lower  court  to  rule  that  the 
death  of  the  plaintiff's  husband  was 
caused  by  his  wilful  misconduct,  and 
to  reverse  the  decision  of  the  State 
Industrial  '  Accident  Commission, 
which  overruled  that  defense  and 
awarded  compensation  to  the  widow 
on  the  statutory  basis.  In  our 
judgment  the  rulings  excepted  to 
were  correct. 

Judgment  affirmed,  with  costs. 
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ANNOTATION, 


Serious  and  wilful  misconduct  of  employee  as  bar  to  compensation. 


I.  Introduction;  definitions,  116. 
II.  Anticipated  rather  than  actual  re- 
sults as  determining  character  of 
conduct,  117. 

III.  Violation  of  orders  and  rules,  118. 

IV.  Intoxication;  suicide,  121. 

V.  Failure  to  use  safety  devices,  121. 
VI.  Effect  of  conduct  after  injury,  122. 
VII.  Examples  of  conduct  not  amount- 
ing to  serious  and  wilful  miscon- 
duct, 123. 

J.  Introductiim ;  deflnttions. 

The  English  Workmen's  Compensa- 
tion Act  provides  that  if  the  injury  is 
attributable  to  the  ''serious  and  wilful 
misconduct"  of  the  workman,  any 
claim  for  compensation  for  that  in- 
jury on  behalf  of  the  workman  or  his 
dependents  shall  be  disallowed.  Pro- 
visions of  similar  import  are  found  in 
practically  all  the  compensation  stat- 
utes passed  by  the  different  states  in 
the  United  States. 

The  "serious  and  wiful  misconduct" 
of  an  employee  which  deprives  him  of 
any  right  to  compensation  is  some- 
thing more  than  mere  negligence. 
Great  Western  Power  Co.  v.  Pillsbury 
(1915)  170  Cal.  180,  149  Pac.  35,  9 
N.  C.  C.  A.  466 ;  United  States  Fidelity 
&  G.  Co.  V.  Industrial  Acci.  Commis- 
sion (1917)  174  CaL  616,  163  Pac. 
1013;  Maryland  Casualty  Co.  v.  In- 
dustrial Acci.  Commission  (1918)  — 
Cal.  App.  — ,  178  Pac.  542 ;  Baltimore 
Car  Foundry  Co.  v.  Ruzicka  (report- 
ed herewith)  ante,  113;  Archibald  v. 
Workmen's  Compensation  Comr. 
(Archibald  v.  Ott)  (1916)  77  W.  Va. 
448,  L.R.A.1916D,  1013,  87  S.  E.  791. 
The  phrase  imports  deliberateness, 
and  not  mere  thoughtlessness  or  lack 
of  judgment.  Johnson  v.  Marshall, 
Sons  &  Co.  [1906]  A.  C.  (Eng.)  409, 
75  L.  J.  K.  B.  N.  S.  868,  94  L.  T.  N.  S. 
828,  22  Times  L.  R.  565,  8  W.  C.  C.  10, 
5  Ann.  Cas.  630;  Wallace  v.  Glenboig 
Fire  Clay  Co.  [1907]  S.  C.  (Scot.)  967, 
as  cited  in  2  Mew's,  Eng.  Case  Law 
Dig.  Supp.  (1898-1907)  1547.  It 
means   more,   even,   than   gross   neg- 


VIII.  Special  statutory  provisions: 

a.  In  general,  124. 

b.  Where  injury  results  in  death 

or  in  serious  and  permanent 
disablement,  125. 
IX.  Immateriality  of  conduct  where  in- 
jury does  not  arise  out  of  the 
employment,  125. 
'  X.  Coilduct  must  be  proximate  cause 

of  the  injury,  126. 
XI.  Pleading,  127. 
XII.  Burden  of  proof,  127. 
XIII.  Question  of  law  or  fact,  127. 

ligence.  North  Pacific  S.  S.  Co.  v.  In- 
dustrial Acci.  Commission  (1917)  174 
Cal.  500,  163  Pac.  910;  Gignac  v. 
Stujdebaker  Corp.  (1915)  186  Mich. 
574,  152  N.  W.  1037. 

"Serious  and  wilful  misconduct"  is 
a  very  different  thing  from  negligence, 
or  even  from  gross  negligence;  it  re- 
sembles closely  the  wanton  or  reck- 
less misconduct  which  will  render  one 
liable  to  a  trespasser  or  a  bare  li- 
censee. Burns's  Case  (1914)  218  Mass. 
8,  105  N.  E.  601,  Ann.  Cas.  1916A,  787, 
5  N.  C.  C.  A.  635;  Nickerson's  Case 
(1914)  218  Mass.  158,  105  N.  E.  604, 
Ann.  Cas.  1916A,  790,  5  N.  C.  C.  A. 
645. 

An  employee  engaged  in  checking 
automobiles  as  they  were  placed  on  a 
car,  who  was  injured  while  attempting 
to  cross  through  a  standing  train 
without  stopping  to  see  where  the 
trainmen  were,  and  without  knowing 
but  what  they  were  signaling  the 
train  to  back  up  or  go  ahead,' is  not, 
as  a  matter  of  law,  guilty  of  intention- 
al and  wilful  misconduct  within  the 
meaning  of  the  Michigan  act.  Gignac 
V.  Studebaker  Corp.  (Mich.)  supra. 
The  court  said:  "While  it  is  quite 
clear  that  the  claimant's  injury  was 
brought  about  by  his  own  gross  neg- 
ligence, we  are  of  opinion  that  it  can- 
not be  said,  as  a  matter  of  law,  that 
he  was  guilty  of  such  intentional  and 
wilful  misconduct  as  would  defeat  his 
recovery."  And  see  Baltimore  Car 
Foundry  Co.  v.  Ruzicka  (reported 
herewith)  ante,  113. 

Serious  and  wilful  misconduct  in- 
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volves  conduct  to  which  moral  blame 
attaches.  Praties  v.  Broxburn  Oil  Co. 
[1906-07]  S.  C.  (Scot.)  581.  In  other 
words,  it  is  conduct  of  a  quasi  crim- 
inal character, — the  intentional  doing 
of  something  either  with  the  knowl- 
edge that  it  is  likely  to  result  in  se- 
rious injury,  or  with  a  wanton  and 
reckless  disregard  of  the  probable  con- 
sequences. Bums's  Case  (Mass.) 
supra;  Haskell  &  B.  Car  Co.  v.  Kay 
(1918)  —  Ind.  App.  — ,  109  N.  E.  811; 
Indianapolis  Light  &  Heat  Co.  v.  Fitz- 
water  (1918)  —  Ind.  App.  — ,  121  N. 
£.  126. 

So,  in  O.  L.  Shafter  Estate  Co.  v. 
Industrial  Acci.  Commission  (1917) 
175  Cal.  522,  166  Pac.  24,  it  was  held 
that  the  deceased  employee  was  not 
guilty  of  wilful  misconduct,  although 
he  might  have  been  guilty  of  neg- 
ligence, where  there  was  nothing  to 
indicate  that  he  intentionally  im- 
periled his  life,  or  recklessly  sought  a 
position  of  danger. 

A  workman  in  a  carting  room  where 
the  machinery  was  driven  by  a  number 
of  belts  from  overhead  revolving 
shafting  is  guilty  of  serious  and  wil- 
ful misconduct  in  climbing  up  a  slop- 
ing window  ledge  about  5  feet  from 
the  ground  in  trying  to  replace  a  belt, 
rather  than  using  a  ladder  furnished 
by  the  employer,  which  was  only  12 
feet  away.  Russell  v.  Murray  [1915] 
W.  C.  &  Ins.  Rep.  (Eng.)  532,  9  B.  W. 
C.  C.  81. 

it.  Anticipated  rather  than  actual  re- 
milte  as  determining  character  of  con" 
duct. 

The  seriousness  contemplated  by 
the  statute  must  attach  to  the  act  in 
the  doing  of  it,  and  not  merely  to  the 
consequences  thereof,  as  they  actually 
develop.  Johnson  v.  Marshall,  Sons  & 
Co.  [1906]  A.  C.  (Eng.)  409,  75  L,  J. 
K.  B.  N.  S.  868,  94  L.  T.  N.  S.  828,  22 
Times  L.  R.  565,  5  Ann.  Cas.  630,  8 
W.  C.  C.  10. 

So,  in  Hill  v.  Granby  Consol.  Mines 
(1906)  12  B.  C.  118,  where  a  brakeman 
stood  on  the  platform  of  a  car  in  such 
a  position  that  when  it  entered  a  shed 
projecting  from  the  mouth  of  a  tunnel 
he  would  inevitably  be  killed.  Duff,  J., 
said:  "Any  neglect  is  'serious  neglect' 


within  the  meaning  of  the  act,  which, 
in  the  view  of  reasonable  persons, 
•  .  .  exposes  anybody  (including 
the  person  guilty  of  it)  to  the  risks  of 
serious  injury.  .  .  .  The  test  is 
the  apprehended,  as  distinguished 
from  the  actual,  consequences.*' 

On  the  theory  that  it  is  the  act  it- 
self, and  not  the  consequences  there- 
of, that  must  be  serious,  compensation 
will  not  be  refused  where  a  workman 
was  injured  while  walking  along  a 
tramway  in  a  mine  upon  which  he 
knew  trams  were  approaching,  where 
the  injury  was  caused  by  the  rope 
slipping,  and  there  was  no  evidence 
that  he  could  not  have  reached  a  man- 
hole before  the  tram  reached  him. 
Rees  V.  Powell  Duffryn  Steam  Coal  Co. 
(1900)  64  J.  P.  (Eng.)  164. 

Nor  where  an  engineer,  after  leav- 
ing his  engine,  walked  along  the  track 
to  a  station  where  he  had  to  report 
himself  off  duty.  Todd  v.  Caledonian 
R.  Co.  (1899)  1  Sc.  Sess.  Cas.  5th 
series,  1047,  36  Scot.  L.  R.  784,  7  Scot. 
L.  T.  85. 

Nor  where  a  watchman,  stationed 
at  a  certain  point  to  warn  approaching 
trains  of  a  landslide,  went  along  the 
line  for  about  300  yards.  Glasgow 
&  S.  W.  R.  Co.  V.  Laidlow  (1900)  2 
So.  Sess.  Cas.  5th  series,  703,  37  Scot. 
L.  R.  503,  7  Scot.  L.  T.  420. 

But  a  miner's  injury  must  be  held 
attributable  to  his  own  serious  and 
wilful  misconduct,  where  the  injury 
was  received  while  he  was  attempt- 
ing to  cross  two  sets  of  rails  in  a  mine 
while  the  hutches  were  running,  with 
full  knowledge  that  it  was  dangerous 
so  to  do,  and  the  danger  could  have 
been  avoided  by  waiting  a  short  time 
until  the  hutches  had  ceased  running. 
Condron  v.  Paul  (1903)  6  Sc.  Sess. 
Cas.  5th  series,  29,  41  Scot.  L.  R.  33, 
11  Scot.  L.  T.  383. 

And  the  act  of  a  farm  servant  who, 
in  driving  a  lorry,  ties  the  reins  to  a 
small  wheel  which  worked  a  brake 
on  the  front  of  the  lorry,  instead  of 
keeping  them  in  his  hand,  thereby 
causing  the  horse's  head  to  be  pulled 
round  so  as  to  make  it  run  back  and 
upset  the  lorry,  amounts  to  "serious 
and  wilful  misconduct."    Vaughan  v. 
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Nicoll    (1906)    8   Sc.   Sess.   Cas.   5th 
series,  464. 

///.  Violation  of  orders  and  rules. 

Mere .  disobedience  of  orders  does 
not  necessarily,  as  a  matter  of  law, 
constitute  serious  and  wilful  miscon- 
duct (Peru  Basket  Co.  v.  Kuntz  (1919) 
—  Ind.  App.  — ,  122  N.  E.  349) ;  nor 
does  the  phrase  include  every  viola- 
tion of  rules  (United  States  Fidelity 
&  G.  Co.  V.  Industrial  Acci.  Commis- 
sion (1917)  174  Cal.  616,  163  Pac. 
1013;  Great  Western  Power  Co.  v. 
Pillsbury  (1915)  170  Cal.  180,  149  Pac. 
35,  9  N.  C.  C.  A.  466). 

The  disregard  of  an  order  cannot 
always,  as  a  matter  of  law,  be  held  to 
be  wilful  negligence  which  will  re- 
lease an  employer  not  accepting  the 
Michigan  act  from  liability  for  in- 
juries caused  by  the  employee's  neg- 
ligence. Freeman  v.  East  Jordan  & 
S.  R.  Co.  (1916)  191  Mich.  529,  158 
N.  W.  204. 

So,  in  George  v.  Glasgow  Coal  Co. 
ri909]  A.  C.  (Eng.)  123,  2  B.  W.  C.  C. 
125,  Lord  Loreburn,  L.  C,  said:  "In 
my  opinion,  it  is  not  the  province  of  a 
court  to  lay  down  that  the  breach  of  a 
rule  is  prima  facie  evidence  of  serious 
and  wilful  misconduct.  That  is  a 
question  purely  of  fact,  to  be  deter- 
mined by  the  arbitrator  as  such.  The 
arbitrator  must  decide  for  himself, 
and  ought  not  to  be  fettered  by  arti- 
ficial presumptions  of  fact  prescribed 
by  a  court  of  law." 

A  finding  in  favor  of  a  servant  will 
not  be  pronounced  erroneous,  as  a 
matter  of  law,  where  a  rule  made  un- 
der the  Coal  Mines  Regulation  Act  of 
1887  was  violated  by  a  workman  em- 
ployed in  a  coial  mine.  Rumboll  v. 
Nunnery  Colliery  Co.  (1899)  80  L.  T. 
N.  S.  (Eng.)  42,  63  J.  P.  132. 

Nor  where  a  workman,  instead  of 
using  a  ladder,  undertook  to  ascend  by 
a  hoist  to  a  platform  for  the  purpose 
of  obtaining  a  certain  article  which  he 
required  for  his  work.  Logue  v.  Ful- 
lerton  (1901)  8  Sc.  Sess.  Cas.  5th 
series,  1006,  38  Scot.  L.  R.  738,  9  Scot. 
L.  T.  152. 

Nor  where  a  boy  of  nineteen,  in  con- 
travention of  an  express  order,  put 
his  hand  across  a  circular  saw  to  pick 


up  an  uncut  screw  which  had  fallen 
from  its  place.  Reeks  v.  Kynock 
(1901)  18  Times  L.  R.  (Eng.)  34,  50 
Week.  Rep.  113,  2  N.  C.  C.  A.  877.  The 
court  said  that  the  inference  was  that 
the  element  of  wilfulness  was  not 
present,  but  that  the  act  was  commit- 
ted on  a  sudden  impulse. 

Nor  where  a  minor  employee 
thoughtlessly  violates  an  order  of  the 
employer  not  to  oil  machinery  while 
in  motion,  and  attempts  to  oil  it  after 
the  power  has  been  shut  off  and  the 
machinery  is  moving  of  its  own  mo- 
mentum. Diestelhorst  v.  Industrial 
Acci.  Commission  (1917)  32  Cal.  App. 
771,  164  Pac.  44. 

A  laborer  engaged  in  shoveling  dirt 
will  not  be  held  guilty  of  wilful  mis- 
conduct, after  having  been  told  to  go 
to  another  place  to  work,  he  returns 
to  the  original  place  and  is  injured, 
where  there  is  nothing  to  show  that 
he  knew  that  he  had  been  told  to  leave 
the  original  place  because  it  was  dan- 
gerous to  work  there.  Gray  v.  Indus- 
trial Acci.  Commission  (1917)  34  Cal. 
App.  713,  168  Pac.  702. 

The  act  of  a  painter  in  working  near 
machinery  while  it  was  in  motion,  aft- 
er he  had  been  told  not  to,  may  be 
found  not  to  be  serious  and  wilful  mis- 
conduct where  he  was  justified  in  be- 
lieving that  the  machinery  would  stop 
at  any  moment.  Nickerson's  Case 
(1914)  218  Mass.  158,  105  N.  E.  604, 
Ann.  Cas.  1916A,  790,  5  N.  C.  C.  A.  645. 

The  fact  that  an  employee  was  vi- 
olating a  municipal  ordinance  at  the 
time  of  his  injury  is  not  sufficient  to 
prevent  him  from  securing  compensa- 
tion, since,  at  most,  the  violation  of 
the  ordinance  was  only  prima  facie 
evidence  of  contributory  negligence, 
and  contributory  negligence  is  not  a 
defense.  Alexander  v.  Industrial  Bd. 
(1917)  281  111.  201,  117  N.  E.  1040. 

Generally,  the  violation  of  a  rule  or 
order  if  unknown  to  the  workman  can- 
not be  considered  serious  and  wilful 
misconduct.  McArthur  v.  McQueen 
(1901)  3  Sc.  Sess.  Cas.  5th  series,  1010, 
38  Scot.  L.  R.  732,  9  Scot.  L.  T.  114. 

However,  the  mere  fact  that  the 
employee  does  not  know  of  the  rule 
will  not,  in  all  cases,  excuse  a  violation 
thereof. 
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Thus,  where  a  workman  violates  a 
newly  published  statutory  rule  and  an 
injury  results  therefrom,  his  de  facto 
ignorance  of  the  rule  can  in  no  cir- 
cumstances prevent  the  injury  from 
being  attributable  to  his  "serious  and 
wilfuF'  misconduct.  Dobson  v.  llnited 
Collieries  (1905)  8  Sc.  Sess.  Cas.  5th 
series,  241  (miner  carrying  cartridge 
not  in  a  case,  with  naked  light  in  his 
cap). 

But  if  a  workman's  ignorance  of  the 
rule  is  due  to  mere  negligence  on  his 
part,  then  his  violation  thereof  cannot 
be  considered  "serious  and  wilful  mis^ 
conduct"  M'Nicol  v.  Spiers  (1899)  1 
Sc.  Sess.  Cas.  5th  series,  604,  36  Scot. 
L  R.  428,  6  Scot.  L.  T.  353. 

It  cannot  be  considered  serious  and 
wilful  misconduct  on  the  part  of  an 
employee  to  violate  a  rule  of  the  em- 
ployer if  the  rule  in  question  is  habit- 
ually violated  by  the  employee,  to  the 
knowledge  of  the  employer. 

Thus,  the  county  court  judge  may 
find  that  a  girl  fourteen  years  old,  em- 
ployed as  a  soda  water  bottler,  was 
not  guilty  of  serious  and  wilful  mis- 
conduct in  neglecting  to  wear  gaunt- 
lets which  had  been  furnished  by  the 
employer,  and  which,  by  the  special 
rules  of  the  establishment  and  by  spe- 
cial orders  given  directly  to  the  work- 
men, she  was  required  to  use,  where 
the  evidence  showed  that  the  fore- 
woman had  allowed  her  to  disregard 
the  rules,  but  verbally  told  her  to  obey 
them,  and  had  verbally  told  her  to  put 
them  on  in  ease  the  employer  should 
come  to  see  her.  Casey  v.  Humphries 
[1913]  W.  N.  (Eng.)  221,  29  Times  L. 
R.  647,  57  Sol.  Jo.  716,  6  B.  W.  C.  C. 
520. 

So,  too,  the  use  by  an  employee  for 
his  own  purpose  of  a  lift  upon  which 
was  a  notice  that  no  one  was  allowed 
to  use  the  lift  except  when  in  charge 
of  a  load  does  not  amount  to  serious 
and  wilful  misconduct,  where  other 
employees  had  used  the  lift  in  like 
manner,  and  the  notice  was  not  intend- 
ed as  a  warning  against  danger,  and 
no  danger  could  have  been  anticipated 
from  the  use  of  the  lift  by  an  individ- 
ual workman.  Johnson  v.  Marshall, 
Sons  i  Co.  [1906]  A.  C.  (Eng.)  409, 
76  L  J.  K.  B.  N.  S.  868,  94  L.  T.  N.  S. 


828,  22  Times  L.  R.  565,  5  Ann.  Cas. 
630,  8  W.  C.  C.  10. 

A  finding  that  a  rule  had  not  been 
enforced  eliminates  from  the  case  any 
question  of  serious  and  wilful  miscon- 
duct based  on  the  mere  violation  of 
the  rule.  Rayner  v.  Sligh  Furniture 
Co.  (1914)  180  Micji.  168,  L.R.A.1916A, 
22,  146  N.  W.  665,  Ann.  Cas.  1916A, 
386,  4  N.  C.  C.  A.  851. 

But  violation  of  rules  or  orders  de- 
signed especially  to  safeguard  the  em- 
ployees is  generally  held,  as  a  matter 
of  fact,  to  constitute  serious  and  wil- 
ful misconduct,  and  to  debar  the  em- 
ployee, or  his  dependents,  in  case  of 
death,  from  any  right  to  recover  com- 
pensation. 

Under  this  doctrine  no  recovery  was 
allowed  in  the  following  cases,  where 
the  employee  was  guilty  of  the  con- 
duct indicated: 

Where  a  miner  infringed  a  rule  for- 
bidding him  to  carry  a  naked  light  on 
his  cap  while  carrying  cartridges  not 
inclosed  in  a  case.  Dailly  v.  Watson 
(1900)  2  Sc.  Sess.  Cas.  5th  series,  1044, 
37  Scot.  L.  R.  782,  7  Scot.  L.  T.  73. 

Where  a  collier  permits  his  naked 
light  to  remain  in  such  a  position  that 
it  ignites  gunpowder.  Donnachie  v. 
United  Collieries  [1910]  S.  C.  503,  47 
Scot.  L.  R.  412. 

Where  the  gate  fencing  to  a  shaft 
of  a  mine  was  opened  before  the  cage 
was  stopped.  George  v.  Glasgow  Coal 
Co.  [1909]  A.  C.  (Eng.)  123,  78  L.  J. 
P.  C.  N.  S.  47,  99  L.  T.  N.  S.  782,  26 
Times  L.  R.  57,  [1909]  S.  C.  1,  46  Scot. 
L.  R.  28.  Lord  Lorebum,  L.  C,  and 
Lord  Robertson  both  expressed  the 
opinion  that  the  violation  of  a  rule 
was  not  prima  facie  evidence  of  "se- 
rious and  wilful"  misconduct. 

Where  a  miner  violated  a  rule  re- 
,  quiring  the  erection  of  props  at  speci- 
fied intervals.  O'Hara  v.  Cadzow 
Coal  Co.  (1903)  5  Sc  Sess.  Cas.  5th 
series,  439.  The  Lord  Justice  Clerk 
said:  "The  rule  is  qn  imperative  one, 
and  is  plainly  meant  to  insure  the 
safety  of  the  worker,  and  the  failure 
to  carry  it  out  is  plainly  'serious  mis- 
conduct,' as  adding  greatly  to  danger. 
That  it  was  wilful  is  also  plain,  for 
there  is  no  suggestion  of  an  excuse  for 
the  disobedience." 
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Where  a  miner  failed  to  get  into  a 
manhole  in  the  main  haulage  road  of 
the  mine,  after  he  had  been  warned 
by  a  fellow  workman  that  a  train  of 
cars  was  approaching.  John  v.  Albion 
Coal  Co.  (1901)  18  Times  L.  R.  (Eng.) 
27,  65  J.  P.  788. 

Where  a  miner  violated  a  rule  for- 
bidding anyone  to  approach  a  shot 
hole  within  a  specified  time  after  shot 
has  been  fired.  M'Kenha  v.  Niddrie  & 
B.  Coal  Co.  (1915)  53  Scot.  L.  R.  1, 
9  B.  W.  C.  C.  411. 

Where  a  miner,  after  lighting  a  fuse 
and  retiring  to  a  safe  place,  waited 
only  three  minutes  before  returning 
to  see  whether  or  not  the  fu^e  had 
gone  out,  instead  of  the  thirty  minutes 
required  by  the  rules.  Waddell  v.  Colt- 
ness  Iron  Co.  [1913]  W.  C.  &  Ins.  Rep. 
42,  50  Scot.  L.  R.  29,  6  B.  W.  C.  C.  306. 

Where  miners  contravene  a  special 
rule  framed  under  the  Coal  Mines 
Regulation  Act.  United  Collieries  v. 
M'Ghie  (1904)  6  Sc.  Sess.  Cas.  5th 
series,  808,  41  Scot.  L.  R.  705,  12  Scot. 
L.  T.  650;  Lynch  v.  Baird  (1904)  6 
Sc.  Sess.  Cas.  5th  series,  271,  41  Scot. 
L.  R.  214,  11  Scot.  L.  T.  597  (the  facts, 
however,  did  not  show  contravention). 

Where  a  miner  violated  a  general 
rule  of  a  mine  and  disobeyed  the  di- 
rect order  of  the  deputy.  Watson  v. 
Butterley  Co.  (1902':  C.  C.)  114  L.  T. 
Jo.  (Eng.)  178,  5  W.  C.  C.  51. 

Wl\ere  a  workman  employed  in  a 
mine,  despite  warnings  and  in  viola- 
tion of  the  orders  of  the  manager, 
rides  upon  a  truck  of  ore  at  a  point 
where  it  will  travel  about  6  miles  an 
hour  by  gravitation,  and  where  track 
is  curving  and  only  temporary.  Rowe 
V.  Reynolds  (1910)  12  West  Austr.  L. 
R.  75. 

Where  an  inexperienced  workman, 
after  two  warnings,  used  a  freight 
elevator  to  reach  another  floor.  Gran- 
ick  V.  British  Columbia  Sugar  Ref.  Co. 
(1909)  14  B.  C.  251. 

Where  an  employee  disregarded  a 
warning  not  to  ride  in  or  attempt  to 
operate  freight  elevators  in  the  build- 
ing in  which  he  was  employed  when  he 
met  his  death.  Pacific  Coast  Casual- 
ty Co.  V.  Pillsbury  (1916)  —  Cal.  App. 
— ,  162  Pac.  1040. 

Where  a  girl   engaged  in  passing 


sheaves  on  a  threshing  machine  under- 
took, in  disobedience  of  an  express 
prohibition,  to  step  across  the  opening 
through  which  they  were  fed  to  the 
machine,  merely  for  the  purpose  of 
speal^ing  to  a  friend,  and  without  any 
necessity  arising  out  of  the  work. 
Callaghan  v.  Maxwell  (1900)  2  Sc. 
Sess.  Cas.  5th  series,  420,  37  Scot.  L. 
R.  313,  7  Scot.  L.  T.  339. 

Where  a  charwoman,  in  hanging 
out  clothes,  stQod  upon  the  ledge  of  a 
glass  frame,  which  she  had  been  for- 
bidden to  do.  Beale  v.  Fox  (1909;  C. 
C.)  126  L.  T.  Jo.  (Eng.)  257,  2  B.  W. 
C.  C.  467. 

Where  the  servant  cleaned  machin- 
ery in  motion,  such  an  act  being  for- 
bidden by  a  rule  known  to  him.  Guth- 
rie V.  Boase  Spinning  Co.  (1901)  3 
Sc.  Sess.  Cas.  5th  series,  769,  38  Scot. 
L.  R.  483. 

Where  an  engine  driver  left  the 
footplate  of  the  engine  while  in  mo- 
tion, contrary  to  rules.  Bist  v.  London 
&  S.  W.  R.  Co.  [1907]  A.  C.  (Eng.) 
209,  76  L.  J.  K.  B.  N.  S.  703,  96  L.  T. 
N.  S.  750,  23  Times  L.  R.  471,  8  Ann. 
Cas.  1 ;  Jones  v.  London  &  S.  W.  R.  Co. 
[1901]  3  W.  C.  C.  (Eng.)  46. 

Where  a  workman  failed  to  use  a 
guard  to  a  saw  which  he  had  been 
directed  to  use  by  both  the  foreman 
and  a  factory  inspector.  Brooker  v. 
Warren  [1907]  23  Times  L.  R.  (Eng.) 
201. 

.  Where  an  employee  drove  an  auto- 
mobile on  a  public  highway  at  a  speed 
prohibited  by  statute.  Fidelity  &  D. 
Co.  V.  Industrial  Acci.  Commission 
(1916)  171  Cal.  728,  L.R.A.1916D,  903, 
154  Pac.  834. 

Where  an  experienced  lineman,  in 
working  about  live  wires,  failed  to  use 
rubber  gloves,  as  the  rules  of  the  em- 
ployer require,  and  as  he  had  been 
recently  directed  by  a  foreman  to  do. 
Great  Western  Power  Co.  v.  Pillsbury 
(1915)  170  Cal.  180,  149  Pac.  36,  9 
N.  C.  C.  A.  466. 

Where  boys  went  into  a  dangerous 
place,  in  disobedience  to  positive  di- 
rections. Powell  v.  Lanarkshire  Steel 
Co.  (1904)  6  Sc.  Sess.  Cas.  5th  series, 
1039. 

The  wilful  violation  of  orders  comes 
under  the  head  of  wilful  misconduct. 
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Northern  Indiana  Gas  &  E.  Co.  v. 
Pietzvak  (1917)  —  Ind.  App.  — ,  118 
N.  E.  132. 

So»  an  employee  cannot  recover  com- 
pensation where  his  injury  was 
caused  by  the  wilful  and  intentional 
violation  of  a  rule  made  for  his  pro- 
tection. Kent  V.  Boyne  City  Chemical 
Co.  (1917)  196  Mich.  671,  162  N.  W. 
268  (award  sustained  because  rule 
had  not  been  violated). 

And  an  accident  is  one  intentionally 
produced  within  the  meaning  of  the 
Quebec  act,  where  it  is  received  while 
the  workman  is  doing  a  dangerous  act 
contrary  to  the  express  orders  of  his 
superior.  Jett6  v.  Grand  Trunk  R.  Co. 
(1911)  Rap.  Jud.  Quebec  40  C.  S.  204 
(brakeroan  jumped  on  a  moving 
train). 

So,  driving  an  automobile  on  a  pub- 
lic highway  at  a  speed  prohibited  by 
statute,  under  penalty,  is  wilful  mis- 
conduct which  will  prevent  the  recov- 
ery of  compensation  for  the  death  of 
an  employee  so  doing.  Fidelity  &  D. 
Ck).  V.  Industrial  Acci.  Commission 
(1916)  171  Cal.  728,  L.R.A.1916D,  903, 
154  Pac.  834.  The  court  said :  ''The 
plain  and  unescapable  fact  is  that 
Head  [the  employee]  was  criminally 
violating  a  law  designed  for  his  own 
protection  and  for  that  of  the  gen- 
eral public.  The  statute  itself  forbade 
him  from  endangering  'the  life  or  limb 
of  any  person,'  himself  as  well  as  oth- 
ers, and  fixed  the  danger  point  of 
speed  at  30  miles  an  hour.  The  find- 
ing is  that  his  rate  of  speed  'was  not 
entirely  safe.'  But  even  without  such 
a  finding,  or  if  the  finding  declared 
it  to  be  a  safe  rate  of  speed,  the  fact 
still  remains  that  the  deceased  wil* 
fully  and  deliberately  misconducted 
himself  and  violated  the  plain  man- 
date of  the  law." 

IV,  Intoxication;  suicide. 

In  a  number  of  statutes,  it  is  ex- 
pressly provided  that  compensation 
is  not  recoverable  if  the  injury  was 
due  to  the  employee's  intoxication. 
Gases  involving  such  a  provision  have 
not  been  included.  Again,  in  some 
cases,  it  has  been  held  that  where  an 
accident  is  caused  by  the  intoxication 
of  the  employee,  it  does  not  arise  out 


of  the  employment,  and  consequently 
the  question  ^f  serious  and  wilful  mis- 
conduct does  not  arise.  Cases  of  this 
character  are,  also,  outside  the  scope 
of  this  note. 

Intoxication  has  been  held  to  be  se- 
rious and  wilful  misconduct. 

Thus,  being  drunk  and  unfit  to  work 
is  serious  and  wilful  misconduct. 
M'Groarty  v.  Brown  (1906)  8  Sc.  Sess. 
Cas.  5th  series,  809. 

And  going  up  a  ladder  while  intox- 
icated, carrying  unnecessarily  a  large 
piece  of  timber,  and  failing  to  use  the 
hands  in  the  proper  and  ordinary  way 
for  support,  is  serious  and  wilful  mis- 
conduct. Burrell  v.  Avis  (1898;  C.  C.) 
106  L.  T.  Jo.  (Eng.)  61, 1  W.  C.  C.  129. 

In  Von  Ette's  Case  (1916)  223  Mass. 
56,  L.R.A.1916D,  641,  111  N.  E.  696,  12 
N.  C.  C.  A.  551,  the  court  said  obiter 
that  if  a  deceased  employee  lost  his 
life  as  a  result  of  intoxication,  no  com- 
pensation could  be  awarded. 

Suicide  has  been  spoken  of  as  wilful 
misconduct.  Milwaukee  Western  Fuel 
Co.  V.  Industrial  Commission  (1915) 
159  Wis.  635,  150  N.  W.  998. 

F.  Failure  to  use  safety  devices. 

In  a  number  of  statutes  it  is  ex- 
pressly provided  that  an  employee  who 
wilfully  and  intentionally  fails  to  use 
safety  appliances  furnished  by  the 
employer  is  guilty  of  such  conduct  as 
to  preclude  his  recovery  of  compensa- 
tion. In  one  viewpoint,  it  may  be  said 
that  these  statutes  define  the  failure 
to  use  such  guards  as  one  form  of  se- 
rious and  wilful  misconduct. 

Thus,  an  employee  who  deliberately 
and  for  a  fixed  purpose  removes  a 
guard  from  machinery,  and  thereby 
commits  a  midemeanor,  and  is  injured 
as  the  direct  result  of  his  act,  must  be 
held  to  be  guilty  of  serious  and  wilful 
misconduct.  Bay  Shore  Laundry  Co. 
V.  Industrial  Acci.  Commission  (1918) 
— .  Cal.  App.  — ,  172  Pac.  1128. 

Even  where  a  provision  relative  to 
the  use  of  safety  appliances  is  not  con- 
tained in  the  statute,  it  has  been  held 
that  the  failure  to  use  the  safety  ap- 
pliance, or  the  removal  of  a  safety 
guard  from  a  machine,  in  itself,  con- 
stitutes serious  and  wilful  misconduct. 

Thus,  in  Great  Western  Power  Co. 
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V.  Pillsbury  (1915)  170  Cal.  180,  149 
Pac.  35,  9  N.  C.  C.  A.  46^  it  was  held 
that  the  failure  of  an  experienced  line- 
man, in  working  about  live  wires,  to 
use  rubber  gloves,  as  the  rules  of  the 
employer  required,  and  as  he  had  been 
recently  directed  by  his  foreman  to 
do,  which  gloves  were  furnished  by 
the  employer,  and  were  at  hand,  con- 
stitutes wilful  misconduct  justifying 
an  annulment  by  the  court  of  an  award 
by  the  Industrial  Commission  of  com- 
pensation to  the  lineman's  dependents. 
Angeliotti,  Ch.  J.,  dissented  from  the 
judgment  annulling  the  award  upon 
the  ground  that  he  did  not  think  that 
the  court  should  hold  that  the  evidence 
compelled  the  conclusion  as  a  matter 
of  law  that  the  death  of  the  deceased 
was  caused  by  his  own  "wilful  miscon- 
duct." 

But,  under  the  provisions  of  the 
Oklahoma  statute  releasing  the  em- 
ployer from  liability  for  compensation 
to  an  injured  employee  "where  the  in- 
jury resulted  directly  from  the  wilful 
failure  of  the  injured  employee  to  use 
a  guard  or  protection  against  ac- 
cidents, furnished  for  his  use  pur- 
suant to  law  or  by  order  of  the  state 
labor  conMnissioner,"  the  mere  volun- 
tary and  intentional  failure  of  a  work- 
man to  use  such  safety  appliance  does 
not  necessarily  render  the  omission 
wilful,  since  the  wilful  failure  con- 
templated carries  with  it  the  idea  of 
premeditation,  obstinacy,  and  inten- 
tional wrongdoing.  Wick  v.  Gunn 
(reported  therewith)  ante,  107. 

So,  an  employee  cannot  be  said  to 
be  guilty  of  "wilful  failure  or  refusal 
to  use  a  safety  appliance"  required  by 
statute,  where,  in  drilling  a  piece  of. 
iron,  he  did  not  use  the  clamp  provid- 
ed by  the  employer,  but  did  use  anoth- 
er appliance  which  was  used  at  va- 
rious times  by  the  employees,  but 
which  was  not  as  safe  as  the  appli- 
ance furnished  by  the  employer,  and 
it  was  not  shown  that  the  injured  em- 
ployee knew  that  the  clamp  was  to  be 
used  to  the  exclusion  of  all  other  safe- 
ty appliances  on  the  form  of  work 
upon  which  he  was  engaged.  Haskell 
&  B.  Car  Co.  v.  Kay  (1918)  —  Ind* 
App.  — ,  119  N.  E.  811. 

And  an  employee  cannot  be  said  to 


have  wilfully  refused  to  use  a  respira- 
tor while  painting  the  inside  of  a  tank 
car,  where,  when  he  first  went  into  the 
car,  he  wore  the  respirator,  but  came 
out  in  a  few  minutes  and  said  that  it 
would  not  work,  and  subsequently 
went  in  without  it.  General  American 
Tank  Car  Corp.  v.  Borchardt  (1919)  — 
Ind.  App.  — ,  122  N.  E.  483. 

Failure  to  use  a  guard  will  not  de- 
prive an  employee  of  his  right  to  ctmi- 
pensation,  where  the  use  of  the  guard 
would  not  have  prevented  the  injury; 
in  such  a  case  the  act  of  the  employee 
cannot  be  considered  as  the  proximate 
cause  of  the  injury. 

Thus,  the  failure  to  use  safety  ap- 
pliances, as  required  by  the  Indiana 
statute,  will  not  prevent  a  recovery 
of  compensation  where  it  appears  that 
if  such  devices  had  been  used,  it  would 
not  have  prevented  the  injury.  In- 
dianapolis Light  &  Heat  Co.  v.  Fitz- 
water  (1918)  —  Ind.  App.  — ,  121  N. 
E.  126. 

So,  the  failure  to  use  a  guard  or  pro- 
tection to  machinery,  provided  by  the 
employer,  is  not  a  deliberate  intention 
to  cause  an  injury,  within  the  meaning 
of  the  Kansas  act,  where  such  guards 
and  protection  were  of  no  benefit 
while  the  machinery  was  being 
cleaned,  as  was  the  case  when  the  em- 
ployee was  injured.  Messick  v.  Mc- 
Entire  (1916)  97  Kan.  813,  156  Pac. 
740. 

VI.  Effect  of  conduct  after  injury. 

The  phrase  "serious  neglect,"  as 
used  in  the  British  Columbia  act,  does 
not  refer  to  the  conduct  of  the  work- 
man after  the  injury.  Powell  v. 
Crow's  Nest  Pass  Coal  Co.  (1915)  — 
B.  C.  — ,  23  D.  L.  R.  57,  8  West.  Week. 
Rep.  1086,  32  West.  L.  R.  218.      . 

However,  the  language  used  in  a 
number  of  cases  would  seem  to  in- 
dicate that  the  court  considered  that 
conduct  after  the  accident  may 
amount  to  serious  and  wilful  miscon* 
duct  so  as  to  deprive  the  employee  of 
the  right  to  compensation,  although, 
in  these  particular  cases,  the  conduct 
was  held,  as  a  matter  of  fact,  not  to 
amount  to  serious  and  wilful  miscon- 
duct. 

Thus,   the   failure   of   a   workman 
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whose  fingers  had  been  frozen,  to  con- 
sult a  physician  immediately  was  held, 
in  Rainey  v.  Tunnel  Coal  Co.  (1918) 
93  Conn.  90,  105  Atl.  333,  not  to 
amount  to  "wilful  and  serious  miscon- 
duct" which  would  justify  a  denial  of 
any  compensation. 

And  the  refusal  of  an  injured  em- 
ployee, a  foreigner,  unable  to  speak 
or  understand  the  English  language, 
and  suffering  great  pain,  to  submit  to 
a  serious  operation  until  fifteen  or  six- 
teen hours  after  it  was  first  found  nec- 
essary, does  not  amount  to  the  inten- 
tional and  wilful  misconduct  which 
will  deprive  him  of  a  right  to  compen- 
sation. Jendrus  v.  Detroit  Steel  Prod- 
ucts Co.  (1913)  178  Mich.  266,  L.R.A. 
1916A,  381,  144  N.  W.  663,  Ann.  Cas. 
1915D,  476,  4  N.  C.  C.  A.  864. 

So,  wilful  and  intentional  miscon- 
duct cannot  be  imputed  as  a  matter  of 
law  to  an  employee  who  was  injured 
while  in  the  course  of  his  employment, 
and  who  subsequently  died  after  suf- 
fering an  attack  of  delirium  tremens, 
merely  because  the  deceased,  when 
asked  by  the  physician  attending  him 
after  the  accident  whether  he  was  an 
"alcoholic,"  replied  that  he  was  not, 
on  the  theory  that,  had  he  answered 
truthfully  that  he  was,  the  treatment 
would  have  been  different  and  the  at- 
tack of  delirium  tremens  might  have 
been  averted,  where  his  foreman  tes- 
tified that,  although  he  was  a  drinking 
man,  he  had  never  seen  him  in  a  state 
when  he  thought  he  had  been  drinking 
while  on  duty,  and  that  his  drinking 
did  not  interfere  with  his  work,  and 
that  during  the  sixteen  years  he  had 
known  him,  he  had  not  known  him  as 
a  drinking  man.  Ramlow  v.  Moon 
Lake  Ice  Co.  (1916)  192  Mich.  506, 
L.R.A.1916F,  965,  158  N.  W.  1027. 

And  an  employee  cannot  be  denied 
compensation  because  of  wilful  and 
serious  misconduct  in  failing  to  fol- 
low the  advice  of  a  physician  in  com- 
ing to  have  a  wound  dressed,  where 
he  testified  positively  that  the  physi- 
cian told  him  not  to  come  again,  as  it 
was  all  right,  and  he  was  a  foreigner, 
not  understanding  English  very  well, 
and  being  able  to  speak  English  but 
brokenly,  although  the  physician  tes- 
tified that  he  directed  him  to  come  for 


further  treatments.  Oniji  v.  Stude- 
baker  Corp.  (1917)  196  Mich.  397,  163 
N.  W.  23. 

VII,  Examples  of  conduct  not  amounting 
to  serious  and  wilful  misconduct. 

In  a  large  number  of  cases  the  em- 
ployee has  been  held  not  to  be  guilty 
of  serious  and  wilful  misconduct  so  as 
to  deprive  him  of  the  right  to  compen- 
sation, although  it  might  be  said  that 
his  conduct  was  negligent.  As  these 
cases  are  based  upon  various  states  of 
fact,  it  is  impossible  to  arrange  them 
in  any  logical  n\anner. 

The  attempt  of  an  employee  who 
was  an  experienced  automobile  driv- 
er, to  operate  a  car  with  which  he  was 
not  familiar,  does  not  amount  to  se- 
rious and  wilful  misconduct.  Mary- 
land Casualty  Co.  v.  Industrial  Acci. 
Commission  (1918)  —  Cat.  App.  — , 
178  Pac.  542. 

A  miner  is  not  guilty  of  wilful  mis- 
conduct in  resting  in  the  shade  of  an 
ore  bin  on  a  very  hot  day,  while  he  is 
going  from  one  shaft  to  another,  at  the 
direction  of  the  foreman.  Brooklyn 
Min.  Co.  V.  Industrial  Acci.  Commis- 
sion (1916)  172  CaL'774,  159  Pac.  162. 

A  workman  employed  as  a  motor 
van  driver,  who,  in  order  to  perform 
the  operation  of  changing  gears  eas- 
ily and  noiselessly,  took  out  some  bot- 
tom boards  of  the  van,  and  because  of 
that  was  injured  when  a  part  of  his 
rug  fell  through  the  gap  left  by  the 
removal  of  the  boards  and  dragged 
him  down,  with  the  result  that  his 
leg  was  broken  when  coming  against 
the  shaft,  is  not  guilty  of  serious  and 
wilful  misconduct  in  removing  such 
boards.  Partridge  v.  Whiteley  (1916) 
8  B.  W.  C.  C.  (EngO  58. 

It  cannot  be  said  as  a  matter  of  law 
that  a  night  watchman  was  guilty  of 
serious  and  wilful  misconduct  in  de- 
fending himself  from  an  attack  by  men 
who  he  thought  were  desperate  crim- 
inals, but  who  were  in  fact  deputy 
sheriffs,  by  one  of  whom  he  was  shot. 
Harbroe's  Case  (1916)  223  Mass.  139, 
iL.R.A.1916D,  983,  111  N.  E.  709. 

In  passing  between  standing  cars 

■after  being  notified  that  they  were 

about  to  be  moved,  although  a  highly 

imprudent  act,  is  not  properly  to  be 


124 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


characterized  as  "wilful  misconduct.*' 
Baltimore  Cab  Foundry  Co.  v.  Ruz- 
ICKA    (reported  herewith)    ante,  113. 

An  employee  is  not  negligent  as  a 
matter  of  law  in  going  onto  a  wet  and 
slippery  walk  to  clear  the  debris  from 
the  rack  protecting  the  flume  leading 
water  from  the  dam  to  the  mill  in 
which  he  is  employed,  where  the  work 
was  necessary  and  all  fair-minded  men 
would  not  agree  that  the  risk  of  in- 
jury was  so  apparent  that  the  ordinary 
man  would  not  have  encountered  it. 
Boody  V.  K.  &  C.  Mfg.  Co.  (1914)  77 
N.  H.  208,  L.R.A.1916A,  10,  90  Atl.  859, 
Ann.  Cas.  1914D,  1280,  5  N.  C.  C.  A. 
840. 

Where  an  employee  adopts  the  cus- 
tomary way  of  operating  a  machine, 
he  cannot  be  held  guilty  of  contrib- 
utory negligence  as  a  matter  of  law, 
which  defense  was  left  open  to  the  em- 
ployer under  the  Wisconsin  Act  of 
1911.  Besnys  v.  Herman  Zohrlaut 
Leather  Co.  (1914)  157  Wis.  203,  147 
N.  W.  37,  5  N.  C.  C.  A.  282. 

The  act  of  a  carpenter,  in  attempt- 
ing to  descend  from  the  roof  of  a 
building  on  whicji  he  is  working  by 
means  of  a  loose  rope,  one  end  of 
which  is  held  in  the  hands  of  a  fellow 
workman,  instead  of  using  a  ladder 
provided  for  such  purposes,  is  not  in- 
tentional and  wilful  misconduct.  Clem 
V.  Chalmers  Motor  Co.  (1914)  178 
Mich.  340,  L.R.A.1916A,  352,  144  N. 
W.  848,  4  N.  C.  C.  A.  876. 

A  delivery  boy  riding  a  bicycle,  who 
caught  on  the  rear  end  of  a  motor 
truck  while  on  his  way  to  his  work 
after  delivering  a  parcel,  was  not 
guilty  of  intentional  and  wilful  mis- 
conduct within  the  meaning  of  the 
Michigan  act.  Beaudry  v.  Watkins 
(1916)  191  Mich.  445,  L.R.A.1916F, 
576,  158  N.  W.  16. 

An  officer  of  a  vessel  is  not  guilty 
of  wilful  misconduct  as  a  matter  of 
law  because  he,  after  being  ordered 
by  his  superior  to  seek  a  lifeboat  when 
the  vessel  was  about  to  strike  a  rock» 
got  into  the  boat,  but  afterwards  went 
back  to  the  vessel,  and  was  unable  to 
get  back  to  the  lifeboat  because  it  had, 
in  the  meantime,  cut  loose  from  the 
vessel.    North  Pacific  S.  S.  Co.  v.  In- 


dustrial Acci.  Commission  (1917)  174 
Gal.  500,  163  Pac.  910. 

So,  a  school-teacher  who  attempts 
to  move  a  heavy  desk  and  is  injured 
will  not  be  held  guilty  of  wilful  mis- 
conduct because  she  either  overes- 
timates her  own  strength  or  under- 
estimates the  weight  of  the  desk  which 
she  attempts  to  move.  Elk  Grove  Un- 
ion High  School  Dist.  v.  Industrial 
Acci.  (Commission  (1917)  34  CaL  App. 
589, 168  Pac.  392, 15  N.  C.  C.  A.  148. 

In  Merlino  v.  Connecticut  Quarries 
Co.  (1918)  93  Conn.  57,  104  Atl.  396» 
it  was  held  that  a  workman  was  not 
guilty  of  serious  and  wilful  miscon- 
duct in  failing  to  seek  shelter  when 
warned  by  a  whistle  that  a  blast  was 
about  to  explode.  The  court  said  that 
although  this  might  be  a  negligent 
omission  on  the  part  of  the  workman, 
it  could  not  be  said  to  be  serious  and 
wilful  misconduct,  so  as  to  constitute 
a  defense  to  proceedings  for  compen- 
sation. 

VIII*  Special  statutory  |)rot'i8to»t8. 
a.  In  genciHil, 

In  the  statutes- of  a  few  jurisdic- 
tions there  are  provisions  which  differ 
somewhat  from  the  provisions  relative 
to  wilful  and  serious  misconduct 
found  in  the  majority  of  the  statutes. 

Under  the  New  Jersey  Act  of  1911, 
there  is  no  exemption  because  of  wil- 
ful negligence  on  the  part  of  the  work- 
man; the  employer  is  exempted  from 
liability  for  compensation  only  when 
the  injury  or  death  is  intentionally 
self-inflicted,  or  when  intoxication  is 
the  natural  and  proximate  cause  of  the 
injury.  Taylor  v.  Seabrook  (1915)  87 
N.  J.  L.  407,  94  Atl.  399,  11  N.  C.  C.  A. 
710;  West  Jersey  Trust  Co.  v.  Phil- 
adelphia &  R.  R.  Co.  (1915)  88  N.  J.  L. 
102,  95  Atl.  753,  reversed  in  (1917) 
90  N.  J.  L.  730,  101  Atl.  1055,  because 
injury  was  received  in  course  of  in- 
terstate commerce. 

The  Kansas  statute  does  not  make 
the  employee's  negligence,  although 
gross,  a  bar  to  his  right  to  recover 
compensation ;  nothing  save  his  delib- 
erate intention  to  cause  the  injury 
can  deprive  him  of  his  statutory  right. 
Messick  v.  McEntire  (1916)  97  Kan. 
813,  156  Pac.  740  (employee  was  neg- 
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Hjrent  in  position  which  he  took  while 
attempting  to  clean  machinery). 

Under  the  Quebec  act,  the  compen- 
sation recoverable  by  an  injured  em- 
ployee is  reducible  to  the  extent  that 
the  injuries  were  caused  by  the  fault 
of  the  workman.  Croteau  v.  Victoria- 
viile  Furniture  Co.  (1911)  Rap.  Jud. 
Quebec  40  S.  C.  44. 

ft.  Where  injury  results  in  death  or  in 
serious  and  pertnanent  disablement. 

It  is  to  be  noticed  that  under  the 
English  Act  of  1906,  serious  and  wilful 
misconduct  is  not  a  bar  to  compensa- 
tion, where  the  injury  results  in  death, 
or  in  serious  and  permanent  disable- 
ment. 

Serious  and  wilful  misconduct  is  not 
material  where  the  workman  has  been 
seriously  and  permanently  disabled. 
Jackson  v.  Denton  Colliery  Co.  [1914] 
W.  C.  &  Ins.  Rep.  (Eng.)  91,  110  L.  T. 
N.  S.  559,  7  B.  W.  C.  C.  92. 

Although  a  collier,  in  going  into  a 
dangerous  working,  in  disobedience 
to  the  colliery  special  rules,  and 
against  the  warnings  of  a  fireman  or 
overlooker,  was  guilty  of  ''serious  and 
wilful"  misconduct,  yet  if  he  did  so 
in  an  honest  attempt  to  further  that 
which  he  was  instructed  to  effect,  his 
dependents  may  secure  compensation 
for  his  death,  which  resulted  from 
such  act.  Harding  v.  Brynddu  Col- 
liery Co.  E1911]  2  K.  B.  (Eng.)  747, 
80  L  J.  K.  B.  N,  S.  1052,  105  L.  T.  N. 
S.  55,  27  Times  L.  R.  500,  55  Sol.  Jo. 
599,  4  B.  W.  C.  C.  269. 

What  constitutes  serious  and  per- 
manent disablement  under  t{iis  provi- 
sion has  been  passed  upon  in  a  few 
cases. 

The  loss  of  the  top  joint  of  the  mid- 
dle finger  of  the  right  hand  of  a 
machinist  may  be  found  to  be  serious 
&nd  permanent  disablement  within  the 
meaning  of  §  1  (2),  (3)  of  the  act. 
Brewer  v.  Smith  (1913)  6  B.  W.  C.  C. 
(Eng.)  651. 

A  workman  who  has  lost  two  fingers 
of  his  right  hand  is  seriously  and  per- 
manently disabled,  and  is  entitled  to 
compensation  notwithstanding  the  in* 
jury  was  occasioned  by  his  "serious 
and  wilful"  misconduct.    Hopwood  .v. 


Olive  (1910)  102  L.  T.  N.  S.  (Eng.) 
790,  3  B.  W.  C.  C.  357. 
•  "I  think  that  the  'serious  and  wilful 
misconduct'  section  of  the  act — §  1, 
subsec.  (2)  (c) — really  throws  great 
light  on  the  present  case.  It  is  not 
every  misconduct  that  prevents  a 
workman  from  recovering  compensa- 
tion. It  must  be  proved  that  the  mis- 
conduct was  'serious  and  wilful ;'  and 
although  the  present  case  does  not 
come  under  that  provision,  because  for 
some  reason  the  section  does  not  apply 
to  a  case  where  the  accident  results 
in  death,  still  the  principle  that  it  is 
not  every  misconduct  which  disen- 
titles a  workman  to  the  benefit  of  the 
act  must  apply  in  this  case  as  in  every 
other."  Cozens-Hardy,  M.  R.,  in  Rob- 
ertson V.  Allan  Bros.  &'  Co.  (1908)  1 
B.  W.  C.  C.  (Eng.)   172. 

Although  serious  and  wilful  miscon- 
duct is  immaterial  in  case  of  a  fatal 
accident,  or  in  case  of  serious  and  per- 
manent disablement,  yet  no  compensa- 
tion can  be  awarded  even  in  such 
cases,  if  the  accident  did  not  arise  out 
of  the  employment.  Leggett  v.  Gib- 
bons [1916]  W.  C.  &  Ins,  Rep.  (Eng.) 
154,  85  L.  J.  K.  B.  N.  S.  980,  114  L.  T. 
N.  S.  830,  9  B.  W.  C.  C.  354. 

So,  in  Weighill  v.  South  Hetton  Coal 
Co.  [1911]  2  K.  B.  (Eng.)  757,  in  dis- 
cussing the  effect  of  the  provision  of 
the  Act  of  1906,  which  provides  that 
serious  and  wilful  misconduct  is  not 
a  bar  to  compensation  where  the  in- 
jury results  in  "death  or  serious  and 
permanent  disablement,"  Cozens- 
Hardy,  M.  R.,  said :  "Serious  and  wil- 
ful misconduct  within  the  sphere  of 
the  employment  does  not  prevent  the 
workman's  dependents  from  claiming 
compensation ;  serious  and  wilful  mis- 
conduct outside  the  sphere  of  his  em- 
ployment is  entirely  different.  Serious 
and  wilful  misconduct  outside  the 
sphere  of  his  employment  does  not 
bring  within  the  sphere  of  the  em- 
ployment that  which,  but  for  the  se- 
rious and  wilful  misconduct,  would  be 
outside  of  it." 

IX.  Itnmateriality  of  conduct  where  <n- 
jury  does  not  arise  out  of  the  einploy- 
ment. 

Any  question  of  "serious  and  wilful 
misconduct"  on  the  part  of  the  em- 
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ployee  ceases  to  be  of  importance 
when  it  is  apparent  that  the  accident 
did  not  arise  out  of  and  in  the  course 
of  his  employment,  since  the  statute 
provides  for  compensation  only  in 
cases  where  the  injury  does  so  arise 
out  of  and  in  the  course  of  the  em- 
ployment. Piske  V.  Brooklyn  Cooper- 
age Co.  (1918)  143  La.  455,  78  So.  734; 
Bischoif  V.  American  Car  &  Foundry 
Co.  (1916)  190  Mich.  229,  157  N.  W. 
34;  Leggett  v.  Gibbons  [1916]  W.  C.  & 
Ins.  Rep.  (Eng.)  154,  85  L.  J.  K.  B. 
N.  S.  980,  114  L.  T.  N.  S.  830,  9  B.  W. 
C.  C.  354;  Weighill  v.  South  Hetton 
Coal  Co.  [1911]  2  K.  B.  (Eng.)  757; 
Lowe  V.  Pearson  [1899]  1  Q.  B.  (Eng.) 
261,  68  L.  J.  Q.  B.  N.  S.  122,  47  Week. 
Rep.  193,  79  L.  T.  N.  S.  654,  15  Times 
L.  R.  124. 

So,  if  the  workman  brings  himself 
within  the  act  by  showing  that  the  ac- 
cident arose  out  of  and  in  the  course 
of  his  employment,  his  case  can  only 
be  met  by  the  employer  by  showing 
that  the  injury  to  the  workman  is  at- 
tributable to  his  serious  and  wilful 
misconduct.  McNicholas  v.  Dawson 
[1899]  1  Q.  B.  (Eng.)  773,  68  L.  J. 
Q.  B.  N.  S.  470,  80  L.  T.  N.  S.  817,  47 
Week.  Rep.  500,  15  Times  L.  R.  242, 
per  Collins,  L.  J.;  Johnson  v.  Marsh- 
all, Sons  &  Co.  [1906]  A.  C.  (Eng.) 
409,  75  L.  J.  K.  B.  N.  S.  868,  94  L.  T. 
N.  S.  828,  22  Times  L.  R.  565,  8  W.  C. 
C.  10,  5  Ann.  Cas.  630,  per  Lord  Lore- 
burn,  L.  C. 

No  attempt  has  J:>een  made  to  in- 
clude cases  in  which  the  misconduct 
of  the  employee  might  be  considered 
as  "serious  and  wilful,''  but  in  which 
the  decision  actually  rests  upon  the 
fact  that  the  accident  did  not  arise 
out  of  the  employment. 

X,  Conduct  must  he  proximate  cause  of 

the  injury. 

In  order  that  an  employer  may  be 
free  from  liability  for  compensation 
because  of  conduct  on  the  part  of  the 
employee,  it  must  appear  that  such 
conduct  was  the  exclusive  cause  of  the 
accident.  The  employee's  conduct  is 
immaterial  if  it  was  merely  incidental 
to  his  injury,  and  was  not  the  cause 
thereof. 

Thus,  in  order  that  a  breach  of  a 
statutory    rule    as    to    mines    shall 


amount  to  ''serious  and  wilful  miscon- 
duct," it  must  be  shown  to  have  been 
the  cause  of  the  accident.  Allan  v. 
Glenborg  Union  Fire  Clay  Co.  [1906- 
07]  S.  C.  (Scot.)  967;  Praties  v.  Brox- 
burn Oil  Co.  [1906-07]  S.  C.  (Scot) 
581. 

So,  an  employee  cannot  be  held 
guilty  of  wilful  misconduct  in  failing 
to  wear  glasses  at  his  work  in  hand- 
ling a  dangerous  caustic,  as  he  had 
been  instructed  to  do  by  his  employ- 
er, where,  under  the  peculiar  circum- 
stances of  the  case,  it  appeared  that 
even  if  he  had  been  wearing  the 
glasses,  the  accident  would  have  oc- 
curred, since  the  failure  to  wear  the 
glasses  cannot  be  said  to  have  been 
the  proximate  cause  of  the  injury. 
Great  Western  Electro-Chemical  Co. 
v.  Industrial  Acci.  Commission  (1917) 
35  Cal.  App.  450,  170  Pac.  165. 

And  at  the  death  of  a  miner,  killed 
while  riding  on  top  of  a  loaded  hutch 
in  the  mine,  in  breach  of  one  of  the 
rules  in  force  in  the  mine,  by  the  fall 
of  a  stone  from  the  roof  of  the  tunnel 
in  which  the  hutch  was  running,  is  not 
^'attributable"  to  his  serious  and  wil- 
ful misconduct.  Glasgow  Coal  Co.  v. 
Sneddon  (1905)  7  Sc.  Sess.  Cas.  5th 
series,-  485.  Lord  M'Laren  observed: 
"What  is  included  under  the  word  'at- 
tributable'? I  think  that  under  that 
word  there  must  be  some  causal  rela- 
tion between  the  misconduct  of  a 
workman  and  the  injury  which  he  suf- 
fers. ...  It  is  enough  that  it  is  a 
material  cause  that  in  some  way  con- 
tributes to  the  unfortunate  result. 
Therefore  I  think  that  the  question  to 
be  considered  under  the  word  'attrib- 
utable' is  very  much  the  same  as  we 
have  to  consider  in  cases  at  common 
law  where  there  is  fault  on  the  part 
of  the  employer  or  his  servant,  and  the 
meaning  is  that  the  injury  was  either 
caused  solely  by  the  workman's  own 
fault,  or  was  contributed  to  materially 
by  his  act  or  fault." 

The  making  of  a  false  representa- 
tion by  a  minor  that  he  is  of  full  age, 
in  order  to  secure  employment,  is  not 
"serious  and  wilful  misconduct,  or  se- 
rious neglect,"  where  it  appeared  that 
the  accident  is  not  solely  attributable 
to  the  misrepresentation.    Darnley  v. 
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Canadian  P.  R.  Co.  (1908)  14  B.  C.  16, 
2  B.  W.  C.  C.  505. 

XJ,  Pleadhtg, 

Under  the  rule  of  the  Indiana  Indus- 
trial  Board,  the  special  defense  of  wil- 
ful and -serious  misconduct  on  the  part 
of  the  employee  must  be  pleaded. 
Northern  Indiana  Gas  &  E.  Co.  v. 
Pietzvak  (1917)  —  Ind.  App.  — ,  118 
N.  E.  132. 

The  rule  of  the  Indiana  Industrial 
Board,  that  if  the  defendant  relies  up- 
on the  special  defense  of  wilful  mis- 
conduct on  the  part  of  the  employee, 
such  special  defense  must  be  pleaded 
by  an  affirmative  answer  at  least  live 
days  before  the  date  set  for  the  hear- 
ing, is  a  reasonable  and  valid  rule,  and 
the  failure  of  the  employer  to  file  such 
an  answer  five  days  before  the  hear- 
ing eliminates  the  question  of  wilful 
misconduct  from  the  case.    Ibid. 

XII,  Burden  of  proof. 

The  burden  of  proving  that  an  em- 
ployee was  sruilty  of  conduct  amount- 
ing to  serious  and  wilful  misconduct 
is  upon  the  employer.  Freeman  v. 
East  Jordan  &  S.  R.  Co.  (1916)  191 
Mich.  529,  158  N.  W.  204;  Parson  v. 
Murphy  (1917)  101  Neb.  542,  L.R.A. 
1918F,  479.  168  N.  W.  847,  16  N.  C.  C. 
A.  174;  Wick  v.  Gunn  (reported  here- 
with) ante,  107;  British  Columbia 
Sugar  Ref.  Co.  v:  Granick  (1910)  44 
Can.  S.  C.  105,  2  N.  C.  C.  A.  852,  affirm- 
ing (1910)  15  B.  C.  198.  ' 

Wilful  misconduct  is  a  matter  of  af- 
firmative defense.  United  States  Fi- 
delity &  G.  Co.  V.  Industrial  Aeci. 
Commission  (1917)  174  Cal.  616,  163 
Pac.  1013  (the  court  holding  that  it 
was  not  the  rule  that  innocence  of 
wilful  misconduct  on  the  part  of  the 
injured  or  killed  workman  must  be 
affirmatively  established). 

So,  the  burden  of  proof  that  the  em- 
ployee has  wilfully  failed  or  refused 
to  use  the  safety  appliances  required 
by  statute  is  upon  the  employer  un- 
der the  Indiana  statute.  Haskell  &  B. 
Car  Co.  V.  Kay  (1918)  —  Ind.  App.  — , 
119  N.  E.  811;  Indianapolis  Light  & 
Heat  Ck).  v.  Fitzwater  (1918)  —  Ind. 
App.  — ,  121  N.  E.  126;  Peru  Basket 
Co.  v.Kuntz  (1919)  —  Ind.  App.  — , 
122  N.  £.  349 ;  General  American  Tank 


Car  Corp.  v.  Borchardt  (1919)  —  Ind. 
App.  — ,  122  N.  E.  433. 

XIII,  Question  of  law  or  fact. 

The  existence  of  "serious  and  wilful 
misconduct"  under  any  particular  cir- 
cumstances is  usually  considered  a 
question  of  fact.    Beasman  v.  Butler 

(1918)  —  Md.  — ,  105  Atl.  409;  Nick- 
erson's  Case  (1914)  218  Mass.  158»  105 
N.  E.  604,  Ann.  Cas.  1916A,  790,  6  N. 
C.  C.  A.  645;  Johnson  v.  Marshall, 
Sons  &  Co.  [1906]  A.  C.  (Eng.)  409, 
75  L.  J.  K.  B.  N.  S.  868,  94  L.  T.  N.  S. 
828,  22  Times  L.  R.  665,  5  Ann.  Cas. 
630,  8  W.  C.  C.  10;  Casey  v.  Hum- 
phries [1913]  W.  C.  &  Ins.  Rep.  (Eng.) 
485,  W.  N.  221,  29  Times  L.  R.  647,  57 
Sol.  Jo.  716,  6  B.  W.  C.  C.  520,  4  N.  C. 
C.  A.  881. 

Since  the  existence  of  serious  and 
wilful  misconduct  on  the  part  of  the 
employee  is  a  question  of  fact,  the 
courts  will  not  interfere  with  the  find- 
ings of  the  arbiter  or  Commission  or 
other  administrative  body  charged 
with  passing  upon  the  facts  in  the 
first  instance.  Leishmann  v.  Dixon 
[1910]  S.  C.  498,  47  Scot  L.  R.  410,  3 
B.  W.  C.  C.  460. 

The  Iowa  court  cannot  interfere 
with  the  finding  of  the  statutory  tri-' 
bunal  that  there  was  no  wilful  mis- 
conduct, and  no  intention  to  infiict  the 
injury  on  the  part  of  the  employee. 
Pierce  v.  Bekins  Van  &  Storage  Co. 

(1919)  —  Iowa,  — ,  172  N.  W.  191. 
Whether  the  fact  that  a  farm  serv- 
ant fastened  the  reins  to  the  breech- 
ing, instead  of  holding  them  in  his 
hand,  in  violation  of  the  General  Turn- 
pike Act,  amounts  to  serious  and  wil- 
ful misconduct,  is  a  question  of  fact, 
and  the  finding  by  the  sheriff-substi- 
tute that  it  did  not  will  not  be  re- 
viewed on  appeal.  Mitchell  v.  Whit- 
ton  [1906-07]  S.  C.  (Scot.)  1267. 

A  finding  by  the  Commission  that 
although  an  injury  to  an  employee  was 
due  to  his  intoxication,  it  was  not 
caused  by  his  wilful  misconduct,  so  as 
to  relieve  the  employer  from  liability 
under  the  statute,  cannot  be  disturbed 
by  the  court,  where  it  has  no  author- 
ity to  examine  the  evidence.  Nekoosa- 
Edward's  Paper  Co.  v.  Industrial  Com- 
mission   (1913)    154  Wis.  105,  L.R.A. 


128 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


1916A,  348,  141  N.  W.  1018,  Ann.  Cas. 
19i5B,  995. 

Wilful  failure  of  a  workman  to  use 
guards  or  safety  appliances  provided 
in  pursuance  of  law  or  by  order  of  the 
state  labor  commissioner  is  a  question 
of  fact  to  be  determined  by  the  Indus- 
trial Commission  from  the  fact  of  each 
particular  case;  and  if  there  is  any 
evidence  reasonably  tending  to  sup- 
port a  finding  of  such  Board  that  the 
failure  to  use  such  guards  or  appli- 
ances was  not  wilful,  the  action  of  the 
Board  will  not  be  disturbed.  Wick  v. 
GUNN  (reported  herewith)  ante,  107. 

In  a  proceeding  in  which  it  was  al- 
leged that  an  injured  workman  who 
subsequently  died  from  an  attack  of 
delirium  tremens  was  guilty  of  wilful 
and  intentional  misconduct  because 
he  stated  to  the  attending  physician 
that  he  was  not  an  ''alcoholic,"  the 
extent  to  which  he  was  addicted  to  the 
use  of  intoxicating  liquors  was  a  ques- 
tion of  fact,  and,  -having  been  deter- 
mined by  the  Industrial  Board,  is  not 
reviewable  by  the  supreme  court. 
Ramlow  v.  Moon  Lake  Ice  Co.  (1916) 
192  Mich.  505,  L.R.A.1916F,  955,  158 
N.  W.  1027. 

But  it  has  been  held  that,  inasmuch 
as  no  compensation  can  be  awarded 


to  a  workman  whose  injuries  were 
caused  by  his  own  wilful  misconduct, 
the  question  whether  the  accident  was 
caused  by  the  wilful  misconduct  of 
the  employee  is  one  that  goes  to  the 
jurisdiction  of  the  Industrial  Board, 
and  is  therefore  open  to  inquiry  by 
the  court  on  certiorari.  Great  West- 
ern Power  Co.  v.  Pillsbury  (1915)  170 
Cal.  180, 149  Pac.  35,  9  N.  C.  C.  A.  466 ; 
Elk  Grove  Union  High  School  Dist.  v. 
Industrial  Acci.  Commission  (1917) 
34  Cal.  App.  589,  168  Pac.  392,  15  N. 
C.  C.  A.  148. 

And  of  course,  the  finding  of  the 
Commission  that  the  employee's  injury 
was  not  caused  by  his  intoxication  or 
wilful  misconduct  is  subject  to  review 
by  the  court,  if  totally  unsupported  by 
the  evidence.  North  Pacific  S.  S.  Co. 
v.  Industrial  Acci.  Commission  (1917) 
174  Cal.  500,  163  Pac.  910. 

And  the  Indiana  appellate  court  has 
held  that  the  result  of  an  inquiry  as 
to  whether  the  injury  was  due  to  wil- 
ful misconduct  is  a  legal  conclusion, 
rather  than  an  ultimate  fact,  and 
hence  is  binding  on  the  court  only 
when  justified  by  the  ultimate  facts 
in  the  case.  Inland  Steel  Co.  v.  Lam- 
bert (1917)  —  Ind.  App.  — ,  118  N.  E. 
162.  W.  M.  G. 


HUGO  ALBERT  WESKALNIES,  Plff.  in  Err., 

V. 

JOHN  F.  HESTERMAN,  Sheriff. 

Illinois  Supreme  Court '^  April  15,  1910, 
(288  111.  199,  123  N.  E.  314.) 

Bulk  Sales  Law  —  applicability  to  farmer. 

1.  A  sale  of  a  farmer's  stock  and  utensils  is  within  the  provisions  of  a 
Bulk  Sales  Law,  making  void  as  against  creditors  the  sale  in  bulk  of  the 
major  part  of  a  stock  of  merchandise,  or  other  goods  and  chattels  of  the 
vendor's  business,  othervv^ise  than  in  the  ordinary  course  of  trade. 

[See  note  on^  this  question  beginning  on  page  132.] 


Execution  —  time  for  levy  —  exemp- 
tion. 

2.  A  statute  giving  a  judgment 
debtor  ten  days  after  issuance  of  an 
execution,  in  which  to  schedule  his 
property  for  exemption,  does  not  ap- 
ply in  case  the  debtor  claims  to  have 
sold  the  property  and  does  not  attempt 
to  claim  any  exemption. 

[See  11  R.  C.  L.  548-550.] 


—  time  for  claiming  exemption. 

3.  The  levying  of  an  execution  does 
not  deprive  the  judgment  debtor  of  the 
statutory  time  for  preparing  his  sched- 
ule and  claiming  his  exemptions. 

[See  11  R.  C.  L.  548,  549.] 

Replevin  —  finding  for  -  defendant  — 
place  of  property. 

4.  A  finding  in  an  action  to  replevy 
property  levied  upon  by  a  sheriff  un- 
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•der  execution^  that  the  property  was  in 
defendant,  should  be  treated  as  sur- 
plusafife. 

[See  23  R.  C.  L.  936,  937.] 

Appeal  —  decree  finding  title  in  re- 
plevin —  stipulation  —  curing  er- 
ror. 

5.  Error  in  a  decree  finding  prop- 
erty in  defendant  in  a  replevin  suit  is 
cured  by  a  stipulation  of  the  parties 
that  title  to  a  portion  of  the  replevied 
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property  was  in  plaintiff,  and  that  the 
sole  controversy  was  as  to  the  right  of 
possession  of  the  remainder. 

-—making  witness  one's  own  —  dis- 
cretion. 

6.  It  is  not  reversible  error  to  per- 
mit defendant,  during  cross-examina- 
tion of  plaintiff,  to  make  him  his  own 
witness  in  the  discretion  of  the  court. 

[See  2  R.  C.  L.  216.] 


Certiorari  to  the  Appellate  Court,  Second  District,  to  review  a  judg- 
ment affirming  a  judgment  of  the  Circuit  Court  for  Dupage  County  (Slus- 
ser,  J.)  in  favor  of  defendant,  in  a  replevin  action  brought  to  recover  pos- 
session of  oertain  property.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bunge  &  Harbour  for  plain-     worked  for  him  on  the  farm  from 


tiff  in  error. 

Messrs.  Joseph  A.  Reuss,  William  R 
Friedrich,  and  Mighell,  Gunsul  & 
Allen,  for  defendant  in  error: 

The  court  may  permit  a  party  to  in- 
troduce evidence  in  support  of  his 
<^ase  or  defense  during  the  cross-ex- 
amination of  his  adversary's  wit- 
nesses, but  the  refusal  of  such  per- 
mission is  not  error. 

McEniry  v.  Tri-City  R.  Co.  179  111. 
App.  152. 

The  order  in  which  testimony  may 
be  introduced  rests  in  the  discretion 
of  the  trial  court,  and  where  the  dis- 
cretion has  not  been  abused  this  court, 
on  appeal,  will  not  interfere. 

Wheeler  &  W.  Mfg.  Co.  v.  Barrett, 
172  111.  610,  50  N.  E.  325. 

Farmer,  J.,  delivered  the  opinion 
of  the  court : 

The  appellate  court  for  the  second 
district  affirmed  a  judgment  of  the 
circuit  court  of  Dupage  county  for 
defendant  in  an  action  of  replevin. 
On  the  petition  of  plaintiff  this  court 
granted  a  writ  of  certiorari,  and  the 
record  is  brought  here  for  review. 

The  undisputed  facts  are  that  the 

father  of  plaintiff  in  error,  Albert 

Weskalnies,    was    engaged    in    the 

business  of  farming  and  dairying 

on  a  rented  farm  of  165  acres  in 

Dupage  county.     He  raised  grain^ 

hogs,  and  horses,  and  kept  fifteen 

milch  cows.     He  shipped  the  milk 

daily  to  Chicago.     His  son,  Hugo 

Albert  Weskalnies,  plaintiff  in  the 

replevin  suit  and  plaintiff  in  error 

liere,   lived   with   his    father    and 
4  A.L.R.— 9. 


January,  1916.  Plaintiff  was  thirty- 
three  years  old.  On  November  18, 
1916,  the  plaintiff's  father  executed 
a  bill  of  sale  to  him  for  all  the  prop- 
erty on  the  farm,  except  household 
furniture  and  40  acres  of  corn  in  the 
shock,  for  the  expressed  considera- 
tion of  $2,873.50.  The  bill  of  sale 
purported  to  evidence  a  sale  to 
plaintiff  from  his  father  of  fifteen 
cows,  one  bull,  one  boar,  one  sow, 
seventeen  shoats,  six  horses,  three 
colts,  and  a  large  number  of  various 
kinds  of  agricultural  and  other  im- 
plements used  on  the  farm.  It  em- 
braced all  the  live  stock  and  farm 
machinery  used  on  the  farm.  The 
bill  of  sal6  was  recorded  in  the  re- 
corder's office  the  day  it  was  dated. 
On  December  14,  1916,  William 
Ehrhart,  a  creditor  of  Albert  Wesk- 
alnies, obtained  a  judgment  against 
him  in  the  circuit  court  of  Dupage 
county  for  $890.50  and  costs.  Exe- 
cution was  issued  and  delivered  to 
the  defendant,  as  sheriff  of  Dupage 
county,  the  same  day  the  judgment 
was  rendered,  and  on  the  21st  of 
December  he  levied  on  the  property 
as  the  property  of  Albert  Weskal- 
nies. Thereupon  plaintiff,  Hugo 
Albert  Weskalnies,  replevied  it  from 
the  sheriff,  claiming  he  had  bought 
it  from  his  father  and  th^t  it  be- 
longed to  him.  He  had  advertised 
the  property  for  sale  at  public  auc- 
tion the  day  it  was  levied  upon. 
After  much  effort  and  labor  the  is- 
sues were  finally  joined,  and  the 
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cause  heard  by  jury.  It  was  stipu- 
lated during  the  trial  that  the  only 
property  involved  in  the  suit  was 
the  live  stock.  At  the  conclusion  of 
all  the  evidence,  the  plaintiff's 
counsel  moved  the  court  to  instruct 
the  jury  to  find  the  issues  for  the 
plaintiff,  and  that  the  right  of  prop- 
erty in  the  live  stock  (describing  it) 
and  possession  thereof  were  in  him. 
The  court  denied  the  motion. 
Thereupon  counsel  for  defendant 
moved  the  court  to  instruct  the  jury 
to  find  the  right  of  property  and 
right  of  possession  of  the  live  stock 
to  be  in  defendant,  describing  in 
the  motion  fifteen  cows,  one  bull, 
one  boar,  one  sow,  seventeen  shoats, 
six  horses,  and  three  colts.  The 
motion  was  allowed,  and  the  court 
instructed  the  jury  to  find  the  issues 
for  the  defendant  and  that  the  right 
to  possession  of  the  live  stock 
(describing  it)  was  in  defendant. 
The  jury  returned  a  verdict  finding 
"the  ownership  and  right  of  posses- 
sion'' of  the  live  stock  (describing 
the  same  live  stock  in  the  sanie 
manner  it  was  described  in  the  in- 
struction) were  in  defendtot.  Mo- 
tion for  new  trial  was  overruled, 
and  the  court  rendered  judgment 
that  defendant  have  and  retain  the 
property  replevied  by  virtue  of  the 
writ  and  that  he  recover  his  costs. 

No  real  effort  appears  to  have 
been  made  by  defendant  to  prove 
that  no  consideration  was  paid  for 
the  property  by  plaintiff.  The  only 
testimony  we  find  in  the  abstract 
^;^ich  has  any  bearing  on  that 
question  is  the  testimony  of  plain- 
tiff himself,  who  testified  he  was 
thirty-three  years  old,  and  that  from 
1906  to  1910  he  had  worked  for  his 
father  on  another  farm  for  $300  per 
year.  Whether  he  had  been  paid  for 
his  services  is  not  shown.  *  He 
worked  for  his  father  on  the  farm 
he  was  living  on  in  1916  from  Janu- 
ary to  the  time  the  bill  of  sale  was 
made,  but  what,  if  anything,  he  was 
to  be  paid  for  his  work  is  not  shown. 
The  circuit  court  and  the  appellate 
court  held  that  the  sale  was  fraudu- 
lent and  void  because  it  was  made 
in   violation   of   the   Act   of   1913, 


called  the  Bulk  Sales  Act,  and  plain- 
tiff contends  this  was  erroneous; 
that  said  act  does  not  apply  to  one 
engaged  in  farming,  but  applies  only 
to  those  engaged  in  the  business  of 
selling  merchandise,  commodities^ 
and  other  wares;  that  the  property 
sold  by  Albert  Weskalnies  was  the 
tools  and  instrumentalities  used  in 
conducting  his  farming  operations^ 
and  the  Bulk  Sales  Act  does  not  ap- 
ply in  such  case.  No  attempt  was 
made  by  Albert  Weskalnies  to  com- 
ply with  the  Bulk  Sales  Act,  and  if 
the  act  applied  to  him,  then  the  sale 
of  the  property  to  plaintiff  was 
fraudulent  and  void  as  to  creditors. 
The  first  Bulk  Sales  Act  in  this  state 
was  passed  by  the  legislature  in 
1905.  Laws  1905,  p.  284.  That  act 
was  expressly  limited  in  its  applica- 
tion to  the  sale  of  stocks  of  mer- 
chandise, and  in  Charles  J.  Off  &  C5o. 
V.  Morehead,  235  El.  40,  20  L.R.A. 
(N.S.)  167,  126  Am.  St.  Rep.  184, 
85  N.  E.  264,  14  Ann.  Cas.  434,  it 
was  held  unconstitutional.  It  was 
pointed  out  in  that  case  that  the  act 
did  not  apply  to  farmers,  hotel  keep- 
ers, livery  or  transfer  companies, 
publishers,  mine  owners,  and  others 
mentioned,  and  the  court  held  that 
there  was  no  reason  or  qualification 
connected  with  a  stock  of  merchan- 
dise, or  persons  dealing  in  the  sarne^ 
which  authorized  the  legislature  to 
mark  it  or  them  for  special  protec- 
tive legislation,  from  which  all  other 
classes  of  persons,  and  property 
were  excluded.  In  1913  the  legisla- 
ture passed  another  Bulk  Sales  Act. 
Laws  1913,  p.  258.  That  act  de- 
clares fraudulent  and  void  as 
against  creditors  "the  sale,  transfer, 
or  assignment  in  bulk  of  the  major 
part  or  the  whole  of  a  stock  of  mer- 
chandise, or  merchandise  and  fix- 
tures or  other  goods  and  chattels  of 
the  vendor's  business,  otherwise 
than  in  the  ordinary  course  of  trade 
and  in  the  regular  and  usual  prose- 
cution of  the  vendor's  business,"^ 
without  compliance  with  the  provi- 
sions of  the  act.  Section  3  provides 
that  the  act  shall  include  corpora- 
tions, associations,  copartnerships, 
and  individuals  who  are  parties  ta 
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any  sale  of  goods  in  bulk»  but  not 
to  sales  by  executors^  administra- 
tors, receivers^  trustees  in  bank- 
ruptcy, or  by  any  public  officer  un- 
der judicial  process,  nor  to  the  sales 
of  exempt  property,  nor  to  sales 
made  in  the  ordinary  course  of 
trade  and  in  the  regular  and  usual 
prosecution  of  the  vendor's  busi- 
ness, nor  to  sales  made  in  good  faith 
at  public  auction  when  notice  is  pub- 
lished in  a  newspaper  of  general  cir- 
culation in  the  county  where  the 
sale  is  made,  ten  days  before  the 
sale,  or  by  posting  notices  in  five 
public  places  ten  days  before  the 
sale.  That  act  was  held  valid  in  G. 
S.  Johnson  Co.  v.  Beloosky,  263  111. 
363, 105  N.  E.  287.  The  court  said : 
'*It  must  be  assumed  that  the  legis- 
lature, in  passing  the  new  act,  had 
before  it  the  decision  of  this  court 
holding  the  former  act  unconsti- 
tutional because  it  was  special  class 
legislation,  and  that  it  was  the  in- 
tention of  the  general  assembly,  in 
passing  the  later  act,  to  obviate  this 
objection  by  passing  a  general  act 
applicable  indiscriminately  to  the 
sale  of  any  goods  and  chattels  in  the 
manner  inhibited  by  §  1  of  said  act. 
Construing  the  new  act  as  a  general 
law  which  prohibits  the  sale  of  any 
goods  and  chattels  in  bulk,  other- 
wise than  in  the  ordinary  course  of 
trade  in  the  regular  and  usual  prose- 
cution of  business,  the  objection  to 
which  the  former  statute  was  open 
is  obviated." 

It  seems  very  clear  from  the  his- 
tory of  the  legislation  and  the  lan- 
guage of.  the  act  that  it  was  intend- 
ed to,  and  does,  apply  to  the  sale  of 
«  „  -  .     ,  the  property  made 

Bvllc  Sales  Law—    ,   "^    a  ,,        i    ^w*-  **,     , 

applicability  to    by   Albert  Weskal- 

farmer.  ^^j^^  ^  plaintiff.      It 

was  a  sale  in  bulk  of  the  major  por- 
tion of  the  vendor's  property,  and 
was  not  made  ''in  the  ordinary 
course  of  trade  and  in  the  regular 
and  usual  prosecution  of  the  ven- 
dor's business."  There  was  no  error 
in  the  holding  of  the  circuit  and  ap- 
pellate courts  that  the  sale  was 
fraudulent  and  void  as  to  creditors. 
Plaintiff  also  contends  the  levy  of 
the  execution  on  the  property  was 
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void  because  it  was  made  less  than 
ten  days  after  the  execution  was  is- 
sued and  received  by  the  sheriff.  It 
is  conceded  the  judgment  debtor 
was  notified  of  the  execution,  al- 
though the  printed  notice  to  him 
was  not  signed  by  the  sheriff.  The 
point  relied  upon  by  plaintiff  as 
rendering  the  levy  void  is  that  it 
was  made  seven  days  after  the  exe- 
cution was  issued,  whereas  the  stat^ 
ute  gives  a  judgment  debtor  desir- 
ing to  avail  himself  of  the  benefits 
of  the  personal  property  exemption 
allowed  him  ten  days  after  notice 
of  execution  to  make  and  deliver  a 
schedule  of  his  personal  property  to 
the  officer  having  the  execution. 
This  position  of  plaintiff  is  unten- 
able. In  the  first  place,  the  judg- 
ment debtor,  so  far  as  this  record 

shows,  never  de-  B,ec«tto«-. 
sired  or  intended  to  time  for  levy— 
claim  his  exemp-  *«*-»'•**•»' 
tions  out  of  the  property  in  contro- 
versy. He  denied  it  was  his  property, 
and,  of  course,  he  could  not  claim 
his  exemptions  out  of  the  property 
without  claiming  to  own  it.  He  had 
made  a  purported  sale  of  it  to  plain- 
tiff, who  claimed  it  as  his  and  had 
published  notice  of  his  intention  to 
sell  the  property  at  public  auction 
the  day  the  levy  was  made.  Under 
the  circumstances  the  sheriff  was 
not  required  to  await  the  expiration 
of  the  ten  days  before  levying  the 
execution  when  he  knew  the  prop- 
erty would  be  sold  and  disposed  of 
before  that  time.  Further,  the  levy- 
ing of  the  execution  before  the  ten 
days  expired  would 

not  operate  to  de-  n?i™\JiVti;n?" 
prive  the  judgment 
debtor  of  the  full  period  allowed  by 
law  to  make  and  present  his  sched- 
ule. He  would  have  a  right  to  the 
ten  days  to  make  and  present  his 
schedule,  and  if  levy  was  made  be- 
fore the  expiration  of  that  time  he 
could  present  his  schedule  after  levy 
and  within  the  ten-day  period.  The 
levy  before  that  time  could  not  de- 
prive him  of  the  right  to  claim  his 
exemptions  if  he  desired  to  do  so. 
Here  the  judgment  debtor  did  not 
desire  to  claim  his  exemptions  out 
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of  the  property  in  controversy,  be- 
cause he  claimed  it  was  not  his  prop- 
erty. This  was  known  to  the  sher- 
iff, who  also  knew  if  the  property 
was  not  levied  upon  the  day  the  levy 
was  made  it  would  be  sold  and  dis- 
posed of  by  plaintiff,  who  claimed 
it  was  his  property.  The  levy  was 
not  void. 

The  verdict  found  "the  ownership 
and  right  of  possession"  of  fifteen 
cows,  one  bull,  one  boar,  one  sow, 
seventeen  shoats,  six  horses,  and 
three  colts  were  in  defendant.  The 
judgrment  was  that  the  defendant 
"have  and  retain  the  property  re- 
plevied" by  virtue  of  the  writ  of  re- 
plevin, and  it  is  claimed  the  verdict 
and  judgment  are  erroneous  and  re- 
quire a  reversal.    The  finding  of  the 

verdict  that  the 
rnyfoVSlfend".  ownersWp  of  the 
vripelty^  ••'         property    described 

therein  was  in  the 
defendant  was  wrong  and  should  be 
treated  as  surplusage.  All  defend- 
ant claimed  was  the  right  to  the  pos- 
session of  the  property  by  virtue  of 
the  levy  of  the  execution  upon  it  as 
the  property  of  the  judgment 
debtor.  There  is  a  stipulation  be- 
tween the  parties  in  the  record 
which,  from  its  language,  could  only 
have  been  made  after  the  verdict 
was  returned.  The  stipulation  re- 
cites the  parties  had  agreed  that  the 
title  to  the  property  described  in  the 
replevin  writ,  except  "that  portion 
thereof  which  is  included  and  recit- 
ed in  the  verdict  this  day  signed  and 
returned  by  the  jury  in  this  suit," 
is  in  the  plaintiff,  and  that  no  ver- 


dict of  the  jury  or  judgment  of  the 
court  shall  be  necessary  to  vest  title 
to  such  property  in  the  plaintiff,  and 
it  was  also  agreed  that  there  should 
be  no  action  on  the  sheriff's  bond  on 
account  of  the  title  to  said  property 
being  in  the  plaintiff,  and  it  was  fur- 
ther stipulated  that  the  sole  contro- 
versy was  as  to  the  right  of  posses- 
sion of  the  live  stock ;  that  the  right 
of  possession  of  the  other  property 
taken  in  the  replevin  writ  had  been 

agreed      to      by      the    Appeal-aeeree 

parties  and  was  no'  J"'Yj!Vi„!i"*  *" 
longer   involved    in  Mtipn^tion. 
the  controversy.   In  *^«''*«'«  ^''^^' 
view  of  this  agreement  of  the  par- 
ties we  cannot  see  how  plaintiff  can 
be  prejudiced  by  the  error  in  the 
verdict  and  judgment. 

On  the  trial  plaintiff  testified  as  a 
witness  in  his  own  behalf.  During 
his  cross-examination  the  defendant 
was  permitted  by  the  court  to  make 
plaintiff  his  witness 
and  examine  him  as  nSSJ^'on?.^"" 
such.      This  ruling  2^""** 

^  .  1  .    .  '^    discretion. 

of  the  court  is  com- 
plained of  as  reversible  error.  It 
was  a  matter  resting  in  the  sound 
discretion  of  the  court.  Wheeler  & 
W.  Mfg.  Co.  V.  Barrett,  172  HI.  610, 
50  N.  E.  325;  First  Nat.  Bank  v. 
Lake  Erie  &  W.  R.  Co.  174  El.  36, 
50  N.  E.  1023.  There  was  no  abuse 
of  discretion  in  the  ruling  of  the 
court. 

The  judgment  of  the  Appellate 
Court  is  affirmed. 

Petition    for    rehearing    denied, 
June  5, 1919. 


ANNOTATION. 
Applicability  of  Bulk  Sales  Law  to  sales  by  farmer. 


There  is  a  diversity  of  conclusion 
among  the  few  cases  which  have 
passed  upon  the  question  under  con- 
sideration, but  this,  of  course,  is  due 
largely  to  the  varying  terminology 
used  in  the  different  statutes  under 
construction. 

In  the  reported  ease  (Weskalnibs 
V.  Hesterman,  ante,  128)  it  was  ex- 
pressly held  that  sales  in  bulk  of  live 


stock,  machinery,  etc.,  used  on  farms, 
are  within  the  Illinois  Bulk  Sales  Law 
of  1918,  which,  by  express  provision, 
applied  to  "any  sale  of  goods  in  bulk." 
This  conclusion,  it  will  be  noted,  was 
influenced  largely  by  the  fact  that  an 
earlier  Illinois  statute,  which  was  lim- 
ited to  the  sale  of  stocks  of  merchan- 
dise in  bulk,  had  been  held  unconsti- 
tutional (see  Charles  J.  Off  &  Co.  v. 


ANNO.— BULK  SALES  LAW— FARMER. 


133 


Horehead  (1908)  235  lU.  40,  20  L.R.A. 
(N.S.)  167,  126  Am.  St.  Rep.  184,  85 
N.  E.  264,  14  Ann.  Gas.  434,  as  set  out 
infra)  as  class  legislation,  on  the 
ground  that  it  did  not  include  farmers 
and  others  not  engaged  in  the  regular 
sale  of  merchandise,  the  court  saying 
that  the  history  of  the  legislation  and 
the  language  of  the  act  showed  a  clear 
intention  to  include  sales  in  bulk  by 
farmers,  other  than  in  the  regular  and 
ordinary  course  of  business. 

And  in  Larson  v.  Judd  (1916)  200 
IlL  App.  420,  it  was  held  that  a  sale 
in  bulk  by  a  dairyman,  of  the  cattle, 
horses,  tools,  etc.,  used  by  him  in  his 
business,  was  within  the  Illinois  Bulk 
Sales  Act  of  1913,  since  they  were 
"goods  and  chattels  used  in  connec- 
tion with  his  business  of  selling  mer- 
chandise, commodities,  or  other  wares 
(milk).'^  But,  as  stated  in  the  report- 
ed case  (Weskalnies  v.  Hesterman), 
and  as  noted  supra,  the  Illinois  Act  of 
1905  (Laws  1905,  p.  284),  which  reg- 
ulated merely  the  sale  of  stocks  of 
"goods,  wares,  and  merchandise"  in 
bulk,  was  said,  by  way  of  illustration 
in  Charles  J.  Off  &  Co.  v.  Morehead 
(IlL)  supra,  to  have  no  application  to 
a  sale  by  a  farmer  of  all  his  live  stock, 
farm  implements,  crops,  growing  or 
grown,  and  household  goods,  but  to 
relate  o^ly  to  stocks  of  merchandise. 
Other  classes  of  business  not  covered 


by  the  statute  were  also  enumerated, 
and  the  act,  because  of  the  fact  that 
it  applied  only  to  stocks  of  merchan- 
dise, and  excluded  the  other  enumerat- 
ed classes  of  business,  such  as  farm- 
ers, etc.,  was  held  to  be  special  class 
legislation,  and,  therefore,  unconstitu- 
tional. <  In  the  latter  connection,  and 
although  not  within  the  scope  of  the 
present  annotation,  it  is  worthy  of 
note  that  the  statutes  of  several  of  the 
states  have  been  upheld  as  against  the 
contention  that  they  constituted  spe- 
cial class  legislation.  For  instance, 
in  Spurr  v.  Travis  (1906)  145  Mich. 
721,  116  Am.  St.  Rep.  330,  108  N.  W. 
1090,  9  Ann.  Cas.  250,  in  sustaining 
the  constitutionality  of  the  Michigan 
Sales  in  Bulk  Act  of  1903,  as  against 
the  contention  that  it  was  class  legis- 
lation because  it  did  not  include 
"farmers,  manufacturers,  etc.,"  it  was 
assumed  by  the  court  that  the  act  did 
not  include  ''farmers,"  etc.,  but  ap- 
plied only  to  merchants.  And  see  Wil- 
son v.  Edwards  (1907)  82  Pa.  Super. 
Ct.  295,  wherein  the  Pennsylvania 
Bulk  Sales  Act  of  1905  was  held  con- 
stitutional as  against  the  objection 
that  it  was  arbitrary  class  legislation, 
although  it  was  confined  to  sales  of 
stocks  of  merchandise  in  bulk,  and  did 
not  apply  to  other  classes  such  as 
farmers,  etc.  6.  J.  G. 


FRANKLIN  COUNTY,  Respt, 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY,  Appt. 

Missouri  Supreme  Court   (Division  No,  l)'^  March  28^  1010, 

(_  Mo.  — ,  210  S.  W.  874.) 

Damages  —  extending  highway  across  railroad  track  —  alarm  bell. 

1.  The  damages  to  be  allowed  a  railway  company  for  the  extension  of  a 
highway  across  its  tracks  at  grade  do  not  include  the  expense  of  install- 
ing and  maintaining  an  alarm  bell,  necessary  to  warn  travelers  of  trains 
approaching  the  crossing. 

[See  note  on  this  question  beginning  on  page  137.] 


— emment  domain  —  measure  of  dam- 
ages. 
2.  A  railroad  company  over  whose 

right  of  way  a  -public  road  has  been 


condemned  is  entitled  to  receive  com- 
pensation for  all  damages  that  may  be 
anticipated  and  ascertained. 
[See  10  R.  C.  L.  148,  149.] 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Frank- 
lin County  (Breuer,  J.)  awarding  defendant  less  than  claimed  by  it  in  a 
suit  to  condemn  a  right  of  way  for  a  public  road  over  its  right  of  way. 
Affirmed. 


Statement  by  Woodson,  J. : 

The  plaintiff  instituted  this  suit 
in  the  county  court  of  Franklin 
county  against  the  defendant,  for 
the  purpose  of  condemning  a  right 
of  way  and  opening  a  public  road 
over  the  right  of  way  of  the  defend- 
ant company.  The  county  court 
awarded  the  defendant  $100  dam- 
ages, and  in  due  time  the  defend- 
ant appealed  the  cause  to  the  cir- 
cuit court,  where  the  trial  resulted 
in  a  judgment  for  the  defendant  for 
the  sum  of  $57.82,  and  the  defend- 
ant appealed  the  cause  to  the  St. 
Louis  court  af  appeals,  which,  upon 
motion,  transferred  the  cause  to 
this  court  ( —  Mo.  App.  — ,  183  S. 
W.  1099),  because  Franklin  county 
was  a  party  to  the  suit,  and  because 
the  title  to  real  estate  was  involved. 

The  cause  is  submitted  to  this 
court  upon  the  following  agreed 
statement  of  facts,  in  lieu  of  the  bill 
of  exceptions : 

It  is  hereby  stipulated  between 
attorneys  for  appellant  and  re- 
spondent that  the  following  is  a 
correct  statement  of  facts  and 
synopsis  of  the  evidence  in  this 
case,  and  may  be  considered  by  the 
appellate  court  in  lieu  of  the  bill  of 
exceptions. 

This  was  an  appeal  from  the 
county  court  of  Franklin  county, 
Missouri,  in  a  condemnation  pro- 
ceeding instituted  by  the  county, 
whereby  a  public  road  was  opened 
across  the  Missouri  Pacific  right  of 
way  near  Little  Berger  creek  bridge 
in  Franklin  county.  Appellant  was 
allowed  $100  damages.  It  claimed 
more,  and  the  appeal  to  the  circuit 
court  was  from  an  order  of  the 
county  court  assessing  said  dam- 
ages. The  sufficiency  of  the  pro- 
ceedings in  the  county  court  was  not 
questioned. 

Appellant  constructed  the  cross- 
ing and  likewise  erected  a  crossing 
bell. 

At  the  trial  of  this  case  in  the 
circuit  court  the  damages  claimed 


by  appellant  were:  (1)  For  the 
amount  expended  in  constructing 
the  crossing  proper,  which,  by  stipu- 
lation, was  fixed  at  $57.82.  (2)  The 
amount  expended  in  constructing 
the  crossing  bell,  which,  by  stipula- 
tion, was  fixed  at  $240.20.  (3)  For 
such  amount  as  appellant  would  in 
the  future  be  required  to  expend  in 
maintaining  the  crossing  proper. 
(4)  And  for  such  amount  as  appel- 
lant would  in  the  future  be  required 
to  expend  in  maintaining  the  cross- 
ing bell. 

Appellant  made  no  claim  for 
damages  on  account  of  the  land  tak- 
en and  covered  by  said  public  road. 

The  county  court  did  not  order  the 
construction  of  the  crossing  bell, 
and  denied  any  liability  for  the  ex- 
pense thereof.  It  likewise  denied 
liability  for  future  expenditures 
necessary  for  maintaining  the 
crossing  and  crossing  bell. 

The  board  of  railroad  and  ware- 
house commissioners  did  not  order 
an  electric  bell  to  be  installed,  but 
appellant  placed  it  there  of  its  own 
volition  and  on  its  own  motion. 

These  were  the  issues  presented 
in  this  case. 

The  evidence  tended  to  show  that 
there  had  previously  been  a  public 
road  under  the  Missouri  Pacific 
track  near  the  location  of  the  pres- 
ent crossing.  A  bridge  was  recent- 
ly built  by  the  county  over  Little 
Berger  creek,  and  to  facilitate  the 
approach  to  this  bridge  the  county 
surveyor  recommended  a  change  in 
the  location  of  the  public  road,  with 
the  result  that  the  crossing  in  ques- 
tion was  opened  across  appellant's 
right  of  way. 

The  crossing  in  question  is  a 
grade  crossing,  and  is  at  a  point 
where  the  railroad  track  is  curved, 
and  where  the  bluffs  on  one  side  of 
the  track  to  a  certain  extent  ob- 
struct the  view.  Appellant  intro- 
duced evidence  tending  to  show  that 
this  was  a  dangerous  crossing,  and 
that  the  construction  of  an  alarm 
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bell  was  a  reasonably  necessary  pre- 
caution. Respondent  introduced 
evidence  to  the  contrary. 

Expert  testimony  as  to  the  prob- 
able cost  of  maintaining  the  cross- 
ing and  crossing  bell  was  likewise 
introduced. 

The  law  in  this  case  is  the  only 
point  at  issue^  and  is  fully  covered 
by  the  instructions.  If  the  appel- 
late court  holds  that  any  or  all  of 
appellant's  refused  instructions  cor-* 
rectly  state  the  law  which  they  pur- 
port to  cover,  then  this  case  should 
be  remanded.  If  appellant's  in- 
structions were,  as  a  matter  of  law, 
properly  refused,  notwithstanding 
the  facts,  then  this  case  should  be 
affirmed. 

The  court,  sitting  as  a  jury,  found 
appellant  entitled  to  damages  for 
the  construction  of  the  crossing 
(excluding  alarm  bell)  and  assessed 
its  damages  at  the  sum  of  $57.82. 

All  objections  to  any  and  all  ir- 
regularities of  the  record  in  the 
county  court  and  the  record  on 
which  this  appeal  rests  are  hereby 
waived,  and  it  is  agreed  that  the 
only  issue  before  this  court  relates 
to  the  instructions  hereinafter  set 
forth. 

[Signatures  omitted.] 

The  following  instructions  re- 
quested by  plaintiff  were  refused  by 
the  court,  to  which  action  of  the 
court  exceptions  were  duly  served : 

(A)  The  court  assesses  defend- 
ant's damages  for  the  construction 
of  the  crossing  and  crossing  bell 
mentioned  in  the  evidence  at 
$298.02,  and  the  court  shall  allow 
defendant  such  additional  damages 
as  it  may  believe  from  the  evidence 
will  compensate  defendant  for  its 
future  expenditures  in  keeping  said 
crossing  and  crossing  bell  in  repair. 

(B)  The  court  declares  the  law 
that  the  court  sitting  as  a  jury  shall 
assess  defendant's  damages  as  fol- 
lows: 

First.  Such  amount  as  defendant 
has  expended  in  constructing  the 
crossing  in  question,  which  the 
court  declares  is  admitted  by  the 
parties  to  be  the  sum  of  $57.82. 


Second.  Such  amount,  if  any,  as 
the  court  sitting  as  a  jury  may  be- 
lieve defendant  entitled  to,  under 
the  other  instructions  herein,  for 
expenditure  by  it  in  the  construc- 
tion of  the  crossing  bell  in  question. 

Third.  Such  amount  as  the  court, 
sitting  as  a  jury,  may  believe  from 
the  evidence  defendant  will  be  re- 
quired to  expend  in  maintaining  and 
repairing  the  crossing  in  question 
aside  from  the  alarm  bell. 

Fourth.  Such  amount  as  the 
court  may  believe  from  the  evidence 
defendant  will  be  required  to  ex- 
pend in  maintaining  and  repairing 
the  alarm  bell  in  question  provided 
the  court,  sitting  as  a  jury,  shall  find 
defendant  entitled  to  damages  on  ac- 
count of  the  construction  of  said 
alarm  bell. 

(C)  The  damages,  if  any,  due  the 
defendant  for  future  expenditures 
in  maintaining  and  repairing  the 
crossing  and  crossing  bell,  or  either, 
shall  be  ascertained  as  follows,  to 
wit: 

(1)  Determine  such  amount  as 
the  court  sitting  as  a  jury  may  be- 
lieve from  the  evidence  defendant 
will  be  required  to  expend  per  an- 
num in  maintaining  and  repairing 
same;  (2)  divide  this  amount  by 
6;  and  (3)  multiply  the  result  by 
100. 

(D)  If  the  court  believes  from 
the  evidence  that  the  crossing  in 
question  is  dangerous  to  the  travel- 
ing public,  due  to  the  topographical 
surroundings,  and  that  the  installa- 
tion of  the  alarm  bell  in  question  is 
not  an  unreasonable  precaution  up- 
on the  part  of  the  railroad  company, 
then  the  court  sitting  as  a  jury 
shall  allow  said  company  as  an  item 
of  damages  herein  such  amount  as 
it  shall  have  expended  for  the  in- 
stallation of  saifl  alarm  bell,  which 
is  the  sum  of  $240.20. 

(E)  The  court  sitting  as  a  jury 
shall  assess  as  an  item  of  defend- 
ant's damages  such  amount,  if  any, 
as  the  court  may  believe  from  the 
evidence  will  be  required  to  expend 
for  future  maintenance  of  and  re- 
pairs to  the  crossing  (excluding  the 
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electric  signal  bell)  mentioned  in 
evidence. 

The  following  instructions  were 
given  by  the  court  at  the  instance 
of  plaintiff,  to  which  action  of  the 
court  the  defendant  duly  excepted: 

(1)  The  court  declares  the  law 
to  be  that  the  defendant  is  not  en- 
titled to  any  damages  in  this  case 
on  account  of  putting  in  an  electric 
crossing  bell,  nor  for  the  expense 
of  maintaining  said  bell. 

(2)  The  court  declares  the  law  to 
be  that  if  he,  sitting  as  a  jury,  find 
from  the  evidence  that  said  electric 
bell  is  merely  a  precaution  exercised 
by  the  railway  company  to  lessen 
the  liability  for  accident,  and  that 
said  bell  was  not  required  by  the 
county  court,  or  the  railroad  and 
warehouse  commissioners  of  Mis- 
souri, then  said  railway  company 
cannot  recover  for  erecting  or 
maintaining  said  bell. 

Mr.  C.  D.  Corum  for  appellant. 

Mr.  Jesse  M.  Owen  for  respondent. 

Woodson,  J.,  delivered  the  opinion 
of  the  court : 

I.  The  instructions  given,  and  re- 
fused in  this  cade  present  but  a 
single  legal  proposition  for  deter- 
mination, and  that  is :  Is  the  coun- 
ty liable  to  the  railroad  company  for 
the  expense  of  installing  and  main- 
taining an  electric  alarm  bell,  which 

it   is   contended   is 

^xTnffnT  hi„h.  reasonably  a  neces- 
way  acroiiii  rail-  sary  precaution  for 

Xrm'beu.-         the    Safety    of    the 

traveling  public  in 

crossing    the    railroad    upon    said 

public  road. 

Generally  speaking,  the  rule  of 

law  in  this  state  is  unlike  what  it 

is  in  many  of  the  other  states  in  the 

Union,  in  that  a  railroad  company 

over  whose  right  of  way  a  public 

.-«».i«<.»#  4»        road  has  been  con- 

.-^mlnent   do-  , 

maiii—meaaure  aemned  IS  entitled 
of  damaire..  ^^  reccivc  Compen- 
sation for  all  damages  that  may  be 
reasonably  anticipated  and  ascer- 
tained. Kansas  City  v.  Kansas  City 
Belt  R.  Co.  102  Mo.  633,  loc.  cit.  641, 
10  L.R.A.  851,  14  S.  W.  808;  Kan- 
sas City,  Suburban  Belt  R.  Co.  v. 


Kansas  City,  St.  L.  &  C.  R.  Co.  11& 
Mo.  599,  loc.  cit.  621,  24  S.  W.  478 ; 
St.  Louis  &  S.  F.  R.  Co.  v.  Gordon^ 
157  Mo.  71,  loc.  cit.  79,  57  S.  W. 
742;  Grand  Ave.  R.  Co.  v.  People's 
R.  Co.  132  Mo.  34,  loc.  cit.  45,  83  S. 
W.  472. 

But  the  cases  throughout  the 
country  draw  a  distinction  between 
the  class  of  damages  mentioned  in 
the  cases  just  cited,  which  consist  of 
compensation  for  the  land  taken,  the 
cost  of  constructing  the  crossings, 
gates,  cattle  guards,  fencing,  etc., 
and  those  to  be  incurred  on  account 
of  company  being  compelled  to  obey 
the  police  regulations  of  the  state 
and  the  municipal  corporations 
thereof. 

We  have  been  cited  to  no  case 
.holding  that  the  county  is  liable  for 
the  expense  of  installing  and  main- 
taining  the  electric  bell  and  cost  of 
maintaining  it,  but  there  are  num- 
erous cases  holding  to  the  contrary^ 
Kansas  City  Suburban  Belt  R.  Co* 
V.  Kansas  City,  St.  L.  &  C.  R.  Co. 
118  Mo.  loc.  cit.  622,  24  S.  W.  478; 
Plymouth  v.  Pere  Marquette  R.  Co. 
139  Mich.  347,  loc.  cit.  349,  102  N. 
W.  947;  Peoria  &  P.  U.  R.  Co.  v* 
Peoria  &  F.  R.  Co.  105  111.  110;  Chi- 
cago  &  A.  R.  Co.  V.  Joliet,  L.  &  A. 
R.  Co.  105  111.  388,  44  Am.  Rep.  799 ; 
Massachusetts  C.  R.  Co.  v.  Boston, 
C.  &  F.  R.  Co.  121  Mass.  124 ;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Cincinnati, 
S.  &  C.  R.  Co.  30  Ohio  St.  604,  and 
cases  cited;  Boston  &  A.  R.  Co.  v. 
Cambridge,  159  Mass.  283,  34  N.  E. 
382. 

The  true  rule,  as  announced  by  all 
the  authorities,  is  correctly  stated 
by  Mills,  in  his  excellent  work  on 
Eminent  Domain,  in  §  44a,  p.  140, 
2d  ed.,  in  this  language:  "... 
The  railroad  corporation,  across 
whose  road  another  railroad  or  a 
highway  is  laid  out,  has  the  like 
right  as  all  individuals  or  bodies 
corporate,  owning  lands  or  ease- 
ments, to  recover  damages  for  the 
injury  occasioned  to  its  title  or  right 
in  the  land  occupied  by  its  road,  tak- 
ing into  consideration  any  fences  or 
structures  on  the  land,  or  changes 
in  its  surface,  absolutely  required 
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by  law,  or  in  fact  necessary  to  be 
made  by  the  corporation  injured,  in 
order  to  accommodate  its  own  land 
to  the  new  condition.  But  it  is  not 
entitled  to  damages  for  the  inter- 
ruption and  inconvenience  occa- 
sioned to  its  business;  nor  for  the 
increased  liability  to  damages  from 
accidents;  nor  for  increased  ex- 
pense for  ringing  the  bell;  nor  for 
the  risk  of  being  ordered  by  the 
county  commissioners,  when  in  their 
judgment  the  safety  and  conven- 
ience of  the  public  may  require  it, 
to  provide  additional  safeguards  for 
travelers  crossing  the  railroad; 
nor  for  the  expense  of  maintaining 
a  flagman,  alleged  to  be  necessary 
to  guard  against  the  greater  lia- 
bility to  accidents  occasioned  by  the 
obstruction  of  the  view  along  its 
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railroad,  at  the  crossing  of  a  high- 
way, by  means  of  the  abutments  of 
the  new  railroad  of  the  other  cor- 
poration." 

We  are  of  the  opinion  that  the 
expense  of  installing  and  the  cost  of 
maintaining  the  electric  bell  men- 
tioned clearly  fall  within  the  rule 
just  announced,  and,  for  that  rea- 
son, the  action  of  the  court  in  re- 
fusing the  instructions  asked  by  the 
defendant  were  properly  refused, 
and  that  those  asked  for  by  plain- 
tiff were  properly  given. 

This  ruling  applies  to  and  dis- 
poses of  all  the  other  questions  in 
the  case. 

For  the  reasons  stated,  the  judg- 
ment of  the  Circuit  Court  is  af- 
firmed. 

All  concur. 


ANNOTATION. 


Expense  of  flagmen^  gates,  and  automatic  signak  as  items  of  compensation  to 
railroad  company  across  whose  tracks  a  highway  is  laid. 


By  the  weight  of  authority,  the  ex- 
penses of  gates  and  flagmen  are  im- 
posed by  the  police  power  of  the  state, 
and  are  not  an  element  of  just  com- 
pensation to  a  railroad  company 
across  whose  tracks  a  highway  is  laid. 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago 
(1897)  166  U.  S.  226,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  581,  affirming  (1894)  149 
111.  457,  37  N.  E.  78  (see  also  Rose's 
Notes  to  this  case) ;  Chicago  &  N.  W. 
R.  Co.  V.  Chicago  (1892)  140  111.  309, 
29  N.  E.  1109  (gates,  power  house,  and 
gate  tender) ;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Chicago  (1893)  148  111.  509,  37 
N.  E.  88  (gate  house,  machinery,  and 
gate  keeper) ;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Chicago  (1894)  152  lU.  101,  37 
N,  E.  1029  (the  same) ;  Chicago  &  N. 
W.  R.  Co.  V.  Morrison  (1902)  195  IlL 
271,  63  N.  E.  96;  Paris  v.  Cairo,  V.  & 
C.  R.  Co.  (1911)  248  111.  213,  93  N.  E. 
729;  Louisville  &  N.  R.  Co.  v.  Louis- 
ville (1908)  131  Ky.  108,  24  L.R.A. 
(N.S.)  1213,  114  S.  W.  743  (stating  the 
rule) ;  Baltimore  v.  Cowen  (1898)  88 
Md.  447,  71  Am.  St.  Rep.  433,  41  Atl. 
900  (stating  the  rule) ;  Re  Morris  & 
£.  R.  Co.  (1885)  9  N.  J.  L.  J.  75;  Mor- 


ris  &  E.  R.  Co.  v.  Orange  (1899)  63 
N.  J.  L.  252,  43  Atl.  7S0,  47  Atl.  363, 
overruling  Patterson  &  N.  R.  Co.  v. 
Newark  (1897)  61  N.  J.  L.  80,  38  Atl. 
689;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Mil- 
waukee (1897)  97  Wis.  418,  72  N.  W. 
1118   (gates). 

In  Boston  &  M.  R.  Co.  v.  York  Coun- 
ty (1887)  79  Me.  386,  10  Atl.  113,  the 
court  said :  "Railroads  are  constantly 
having  imposed  upon  them  additional 
duties  with  reference  to  safety  of  per- 
sons and  property.  .  .  .  'The  state, 
in  the  exercise  of  its  police  power,  may 
require  .  .  .  the  stationing  of  a 
flagman  at  a  highway  crossing. 
.     .     .'     Pierce,  Railroads,  462." 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago (1897)  166  U.  S.  226,  41  L.  ed. 
979,  17  Sup.  Ct.  Rep.  581,  supra,  the 
court  said:  "The  plaintiff  in  error 
took  its  charter  subject  to  the  power 
of  the  state  to  provide  for  the  safety 
of  the  public,  in  so  far  as  the  safety 
of  the  lives  and  persons  of  the  peo- 
ple were  involved  in  the  operation  of 
the  railroad.  The  company  laid  its 
tracks  subject  to  the  condition,  neces- 
sarily implied,  that  their  use  could  be 
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so  regulated  by  competent  authority 
as  to  insure  the  public  safety.  And 
as  all  property,  whether  owned  by  pri- 
vate persons  or  by  corporations,  is 
held  subject  to  the  authority  of  the 
state  to  regulate  its  use  in  such  man- 
ner as  not  to  unnecessarily  endanger 
the  lives  and  the  personal  safety  of 
the  people,  it  is  not  a  condition  of  the 
exercise  of  that  authority  that  the 
state  shall  indemnify  the  owners  of 
property  for  the  damage  or  injury  re- 
sulting from  its  exercise.  Property 
thus  damaged  or  injured  is  not,  with- 
in the  meaning  of  the  Constitution, 
taken  for  public  use,  nor  is  the  owner 
deprived  of  it  without  due  process  of 
law.  The  requirement  that  compensa- 
tion be  made  for  private  property  tak- 
en for  public  use  imposes  no  restric- 
tion upon  the  inherent  power  of  the 
state  by  reasonable  regulations  to  pro- 
tect the  lives  and  secure  the  safety 
of  the  people.  .  .  .  The  expenses 
that  will  be  incurred  by  the  railroad 
company  in  erecting  gates,  planking 
the  crossing,  and  maintaining  flagmen, 
in  order  that  its  road  may  be  safely 
operated — if  all  that  should  be  re- 
luired — necessarily  result  from  the 
maintenance  of  a  public  highway,  un- 
der legislative  sanction,  and  must  be 
deemed  to  have  been  taken  by  the  com- 
pany into  account  when  it  accepted 
the  privileges  and  franchises  granted 
by  the  state.  Such  expenses  must  be 
regarded  as  incidental  to  the  exercise 
of  the  police  powers  of  the  state. 
What  was  obtained,  and  all  that  was 
obtained,  by  the  condemnation  pro- 
ceedings for  the  public  was  the  right 
to  open  a  street  across  land  within  the 
crossing  that  was  used,  and  was  al- 
ways likely  to  be  used,  for  railroad 
tracks.  While  the  city  was  bound  to 
make  compensation  for  that  which  was 
actually  taken,  it  cannot  be  required 
to  compensate  the  defendant  for  obey- 
ing lawful  regulations  enacted  for  the 
safety  of  the  lives  and  property  of  the 
people." 

In  Chicago,  M.  &  W.  P.  R.  Co.  v.  Mil- 
waukee (1897)  97  Wis.  418,  72  N.  W. 
1118,  supra,  the  court  said :  ''Crossing 
signs,  warning  posts,  cattle  guards, 
wing  fences  connecting  cattle  guards 
with  side  fences,  crossing  gates,  the 


clearing  of  the  approaches  to  render 
crossing  signs  visible,  the  mainte- 
nance of  flagmen,  building  of  flag- 
men's stations,  ringing  of  engine  bells, 
planking  of  tracks,  and  other  things 
that  might  be  mentioned,  ordinarily 
required  at  railway  crossings,  espe- 
cially in  populous  communities,  are  all 
matters  pertaining  to  their  safety  for 
persons  and  property." 

•In  holding  that  a  railroad  company 
was  not  entitled  to  compensation  for 
constructing,  maintaining,  or  i)rotect- 
ing  new  streets  opened  across  the 
right  of  way,  the  court  said:  "Rail- 
road companies  are  required  by  stat- 
ute to  erect  at  some  crossings  safety 
gates,  at  others  to  keep  flagmen,  at 
others  to  erect  sign  boards,  cattle 
guards,  and  fences,  and  yet  at  others 
to  give  reasonable  warning  of  the  ap- 
proach of  trains  by  sounding  the 
whistle  and  ringing  the  bell ;  and  have 
always  been  required  to  maintain 
crossings  in  suitable  repair  for  public 
travel.  It  is  generally  considered  that 
these  duties,  which  are  exacted  in  the 
exercise  of  the  police  power,  a  rail- 
road company  is  not  entitled  to  com- 
pensation for  performing.  They  are 
imposed  as  a  duty  deemed  essential 
for  the  protection  of  travelers  upon 
other  highways  that  have  been  set 
apart  for  public  use,  and  exacted  as  a 
part  of  the  consideration  required  for 
the  right  to  exercise  the  power  of  em- 
inent domain  and  the  other  franchises 
and  privileges  enjoyed."  Louisville 
&  N.  R.  Co.  V.  Louisville  (1908)  131 
Ky.  108,  24  L.R.A.(N.S.)  1213,  114  S. 
W.  743,  supra. 

In  Southern  Kansas  R.  Co.  v. 
Oklahoma.  City  (1902)  12  Okla.  82, 
69  Pac.  1050,  it  was  held  that  a 
railway  company  is  not  entitled  to 
compensation  for  the  expense  or 
maintenance  of  gates  and  flagmen, 
where  it  is  provided  by  statute  that 
railway  companies  shall  construct  and 
continually  maintain  the  crossing 
where  any  road  or  highway  now  is,  or 
may  be  hereafter,  laid  out  by  proper 
authority. 

But  a  railway  company  must  be 
awarded  compensation  for  the  con- 
struction and  maintenance  of  safety 
gates  and  gate  houses  where,  by  stat^ 
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ute,  all  expense  incident  to  the  con- 
struction and  maintenance  of  a  cross- 
ing is  imposed  upon  the  municipality; 
it  is  not,  however,  entitled,  under  such 
statute,  to  compensation  for  the  ex- 
pense incident  to  operating  crossing 
gates,  which  is  a  necessary  operation 
expense  of  the  railway.  Boston  &  A.. 
R.  Co.  V.  Cambridge  (1893)  159  Mass. 
283,  34  N.  E.  382. 

In  line  with  the  general  rule  in  re- 
spect to  flagmen  and  gates  is  the  de- 
cision in  the  reported  case  (Franklin 
County  y.  Missouri  P.  R.  Co.  ante, 
133),  holding  that  the  expense  of  in- 
stalling and  maintaining  an  electric 
bell  at  the  crossing  does  not  consti- 
tute an  element  of  damage. 

In  Old  Colony  &  F.  River  R.  Co.  v. 
Plymouth  (1859)  14  Gray  (Mass.) 
155,  it  was  held  that  the  railroad  com- 
pany was  not  entitled  to  damages, 
which  it  claimed,  "for  increased  ex- 
pense for  ringing  the  bell  as  required 
by  law,"  not  stating  whether  the  loco- 
motive bell  was  referred  to. 

In  Baltimore  v.  Cowen  (1898)  88 
Md.  447,  71  Am.  St.  Rep.  433,  41  Atl. 
900,  the  court  was  perhaps  referring 
to  locomotive  bells  where  it  said: 
"Cattle  guards,  crossing  gates,  the 
maintenance  of  flagmen,  ringing  of 
bells,  and  other  things  ordinarily  re- 
quired at  railway  crossings,  especially 
in  populous  communities  .  .  .  are 
matters  pertaining  to  the  public  safe- 
ty, and  are  within  the  police  power; 
and  when  the  duty  to  construct  -them 
ha/ been  imposed  on  the  railway  com- 
pany by  statute,  no  compensation  for 
erecting  or  maintaining  them  can.be 
recovered/' 

In  Michigan,  the  general  rule  does 
not  apply,  and  it  is  held  that  if  the 
jury  are  satisfied  that  gates  or  flagmen 
are  necessary  for  the  public,  the  rail- 


road company  is  entitled  to  compensa- 
tion therefor.  Parks  &  Boulevards  v. 
Chicago,  D^  &  C.  G.  T.  Junction  R.  Co. 
(1892)  91  Mich.  291,  51  N.  W.  934; 
Plymouth  v.  Pere  Marquette  R.  Co. 
(1905)  139  Mich.  347,  102  N.  W.  947 
(stating  the  rule). 

Thus,  it  is  error  to  refuse  to  permit 
the  jury  to  consider  the  question  of 
allowing  compensation  for  gates. 
Parks  &  Boulevards  v.  Michigan  C.  R. 
Co.  (1892)  90  Mich.  385,  51  N.  W.  447; 
Parks  &  Boulevards  v.  Detroit,  G.  H.  & 
M.  R.  Co.  (1892)  93  Mich.  58,  52  N.  W. 
1083. 

This  doctrine  was  foreshadowed  in 
Grand  Rapids  v.  Grand  Rapids  &  I.  R. 
Co.  (1886)  58  Mich.  641,  26  N.  W.  159, 
where  the  court  said:  "The  damage 
done  to  a  railroad  by  having  a  high- 
way run  across  it  must  necessarily  in- 
clude all  the  additional  expense  en- 
tailed by  such  a  crossing,  which  in  a 
city  may  involve  a  considerable  outlay 
in  making  the  crossing  safe,  and  pro- 
viding guards  against  accident." 

And  if  the  undisputed  testimony 
shows  that  a  flagman  was  necessary, 
the  jury  is  not  entitled  to  disregard 
such  testimony.  Detroit  v.  Detroit,  G. 
H.  &  M.  R.  Co.  (1897)  112  Mich.  304, 
70  N.  W.  573. 

In  general,  however,  compensation 
for  flagmen  and  gates  cannot  be  al- 
lowed, where  the  jury  has  not  found 
them  necessary.  Grand  Rapids  v.  Ben- 
nett (1895)  106  Mich.  528,  64  N.  W. 
585. 

And  the  company  is  not  entitled  to 
compensation  for  prospective  expense 
of  constructing  and  n^iaintaining 
gates,. towers,  and  flagmen,  which  may 
or  may  not  be  incurred.  Re  First 
Street   (1887)  66  Mich.  42,  33  N.  W. 
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ARNE  W.  PARUS 

V. 

DISTRICT  COURT  OF  THE  FOURTH  JUDICIAL  DISTRICT  of  the 
State  of  Nevada  in  and  for  the  County  of  Elko  et  al. 

Nevada  Supreme  Court  .-^  September  6,  1918, 

(—  Nev.  — ,  174  Pac.  706.) 

Grand  jury  —  eligibility  of  women. 

1.  Conferring  upon  women  the  right  to  vote  makes  them  eligible  to  act 
as  members  of  the  grand  jury,  under  a  statute  providing  that  every  quali- 
fied elector  of  the  state  with  sufficient  capacity  and  knowledge,  and  who 
has  not  been  convicted  of  crime,  is  a  qualified  juror. 

[See  note  on  this  question  beginning  on  page  152.] 


—  effect  of  opinion  formed. 

2.  That  a  member  of  the  grand  jury 
had  heard  a  case  which  came  before 
that  body  talked  about,  and  had  read 
a  newspaper  account  of  it,  did  not  dis- 
qualify him  under  a  statute  providing 
that  no  person  shall  be  disqualiiied  as 
a  grand  juror  for  having  formed  an 
opinion  upon  a  cause  to  be  submitted 
to  such  jury,  founded  upon  public 
rumor,  statements  in  public  journals, 
or  common  notoriety,  provided  it  satis- 


factorily appears  that  he  will  act  im- 
partially notwithstanding  such  opin- 
ion. 

[See  12  R.  C.  L.  1022.] 

Indictment  —  improperly  selected  jury 
—  effect. 

8.  An  indictment  will  not  be  set 
aside  because  the  jury  was  not  select- 
ed by  the  proper  body,  if  there  was  a 
substantial  compliance  with  the  statu- 
tory requirement  in  this  respects 

[See  12  R.  G.  L.  1016  et  seq.] 


(Coleman,  J.,  dissents.) 


Petition  for  a  writ  of  prohibition  to  restrain  respondents  from  pro- 
ceeding with  the  trial  of  relator  under  an  alleged  invalid  indictment  charg- 
ing him  with  murder.     Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  James  Dysart  and  Curler  & 
Castle,  for  petitioner: 

The  body  which  brought  in  the  ac- 
cusatory paper  on  which  the  court 
were  to  proceed  to  the  trial  of  peti- 
tioner was  not  a  legally  constituted 
grand  jury,  in  that  it  consisted  of  per- 
sons not  qualified  to  act  as  grand 
jurors. 

People  ex  rel.  Wood  v.  Draper,  15  N. 
Y.  552;  People  v.  Lynch,  51  Cal.  15,  21 
Am.  Rep.  677 ;  English  v.  State,  31  Fla. 
340,  12  So.  689;  Donald  v.  State,  31 
Fla.  255,  12  So.  695;  State  v.  Barker, 
107  N.  C.  913,  10  L.R.A.  50,  12  S.  E. 
115;  Carpenter  v.  State,  4  How. 
(Miss.)  163,  34  Am.  Dec.  116;  Copp  v. 
Henniker,  55  N.  H.  179,  20  Am.  Rep. 
194;  State  v.  Hartley,  22  Nev.  342,  28 
L.R.A.  33,  40  Pac.  372;  State  v.  Mc- 
Clear,  11  Nev.  39;  Harland  v.  Ter- 
ritory, 3  Wash.  Terr.  131,  13  Pac.  453 ; 
People  V.  Lensen,  34  Cal.  App.  336,  167 


Pac.  406 ;  Bradwell  v.  Illinois,  16  Wall. 
142,  21  L.  ed.  446. 

If  the  proper  officers  fail  to  take  part 
in  selecting  the  persons  to  be  sum- 
moned as  grand  jurors,  or  if  such  per- 
sons are  not  selected  according  to  the 
provisions  of  the  statutes,  such  body 
of  persons  constitutes  an  illegal  body. 

State  V.  McNamara,  3  Nev.  70;  State 
V.  Collyer,  17  Nev.  281,  30  Pac.  891; 
Burner  v.  Superior  Ct.  92  Cal.  239,  28 
Pac.  341 ;  Viers  v.  State,  10  Okla.  Crim. 
Rep.  28,  134  Pac.  80;  Shepherd  v. 
State,  89  Miss.  147,  42  So.  544,  10  Ann. 
Cas.  963. 

Messrs.  E.  P.  Carville,  Chas.  A. 
Cantwell,  and  Edwin  E.  Caine^^for  re- 
spondents : 

The  legislature  have  expressed,  by 
their  provision  for  exemption  of  mar- 
ried women  from  jury  service,  their 
asse'  t  to  the  service  of  women  on 
juries. 
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26  Am.  A  Eng.  Enc.  Law,  712;  Suth- 
erland, Stat.  Constr.  §  237 ;  Pomeroy  v. 
Beach,  149  Ind.  511,  49  N.  E.  370; 
Parks  V.  State,  159  Ind.  211,  59  L.R.A. 
190,  64  N.  E.  862 ;  Re  Locust  Ave.  185 
N.  Y.  115,  77  N.  E.  1012;  People  v. 
Weinstock,  117  App.  Div.  168,  102  N. 
Y.  Supp.  349;  State  ex  rel.  Durr  v. 
Spiegel,  91  Ohio  St.  13,  109  N.  E.  523 ; 
Stiers  v.  Mundy,  174  Ind.  651,  92  N.  E. 
374;  State  ex  rel.  Moose  v.  Kansas 
City  &  M.  R.  &  Bridge  Co.  117  Ark.  606, 
174  S.  W.  248. 

In  making  the  motion  to  set  aside 
the  indictment,  petitioner  expressly 
avers  that  the  twenty-four  persons 
were  selected,  but  makes  no  allegation 
of  improper  selection. 

32  Cyc.  624-626 ;  State  ex  rel.  First 
Nat.  Bank  v.  District  Ct.  12  Wyo.  547, 
76  Pac.  680;  Baughman  v.  Superior  Ct. 
72  Cal.  572, 14  Pac.  207. 

Mr.  George  R  Thatcher,  Attorney 
General,  also  for  respondents. 

McCarran,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

This  is  a  proceeding  in  prohibi- 
tion. The  petitioner  was  indicted 
by  the  grand  jury  of  Elko  county, 
eleven  members  of  this  body  who 
participated  in  the  finding  of  the  in- 
dictment being  men,  the  other  mem- 
bers being  women.  As  a  primary- 
contention,  petitioner  alleges  that 
the  indictment  is  invalid,  because, 
under  our  Constitution  and  laws, 
women  are  not  eligible  to  serve  as 
members  of  a  grand  jury.  Section 
8  of  article  1  of  our  Constitution 
provides :  "No  person  shall  be  tried 
for  a  capital  or  other  infamous 
crime  .  .  .  except  on  present- 
ment or  indictment  of  the  grand 
jury,  or  upon  information  duly  filed 
by  a  district  attorney,  or  attorney 
general  of  the  state." 

It  is  contended  by  petitioner,  and 
conceded  on  behalf  of  respondent, 
that  at  common  law  women  were  not 
qualified  to  sit  on  a  grand  jury,  and 
that  this  rule  obtained  up  to  the 
time  of  the  adoption  of  our  Consti- 
tution. Conceding  this  does  not, 
however,  preclude  us  from  inquir- 
ing as  to  the  class  of  persons  from 
whom  grand  jurors  were  selected  at 
common  law,  and  further  inquiring 
as  to  how,  if  at  all,  we  supplanted 


this  class  when  we  adopted  the 
grand  jury  system. 

In  1  Chitty's  Treatise  on  Criminal 
Law,  p.  307,  we  are  told  that  at  com- 
mon law  all  persons  serving  upon 
the  grand  jury  inquest  must  be 
good  and  lawful  men,  "by  which  it 
is  intended,"  says  the  author,  "that 
they  must  be  liege  subjects  of  the 
King»  and  neither  aliens,  nor  per- 
sons outlawed  even  in  a  civil  action, 
attainted  of  any  treason  or  felony, 
or  convicted  of  any  species  of  cri- 
men falsi,  as  conspiracy  or  perjury, 
which  may  render  them  infamous." 
Hence  we  see  that  the  class  of  per- 
sons from  whom  grand  jurors  could 
be  selected  at  common  law  was 
those  who  were  liege  subjects  of  the 
King.  By  later  statutes,  the  class 
from  whom  grand  jurors  might  be 
selected  was  fixed  as  those  possess- 
ing certain  property  or  income 
qualifications  in  addition  to  their  be- 
ing liege  subjects  of  the  Sovereign. 
Section  27,  art.  4,  of  our  Constitu- 
tion provides,  inter  alia:  "Laws 
shall  be  made  to  exclude  from  serv- 
ing on  juries,  all  persons  not  quali- 
fied electors  of  this  state." 

Section  4929,  Rev.  Laws,  being 
§  1  of  an  act  entitled,  "An  Act  Con- 
cerning Juries,"  provides :  "Every 
qualified  elector  of  the  state,  wheth- 
er registered  or  not,  who  has  suf- 
ficient kno\yledge  of  the  English 
language,  and  who  has  not  been  con- 
victed of  treason,  felony,  or  other 
infamous  crime,  and  who  is  not 
rendered  incapable  by  reason  of 
physical  or  mental  infirmity,  is  a 
qualified  juror  of  the  county  in 
which  he  resides,  or  the  county 
to  which  it  is  attached  for  judicial 
purposes." 

Looking  to  the  creation  of  a  jury 
list,  §  4937,  Rev.  Laws,  provides: 
"The  board  of  county  commission- 
ers in  each  county  of  the  state  of 
Nevada,  shall,  at  its  first  meeting 
after  the  approval  of  this  act,  and 
thereafter  at  its  first  regular  meet- 
ing in  each  year,  by  an  order  duly 
made  and  entered  on  its  minutes, 
estimate  as  nearly  as  possible,  the 
number  of  trial  jurors  that  will  be 
required  for  attendance  on  the  dis« 
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trict  court  of  said  county  until  the 
next  annual  selection  of  trial  jurors 
under  this  act.  The  said  board 
shall  thereupon  select  from  the 
qualified  electors  of  the  county, 
whether  registered  or  unregistered, 
not  exempt  by  law  from  jury  duty, 
such  number  of  qualified  electors  as 
it  has  been  estimated  to  be  neces- 
sary. The  names  of  the  electors  so 
selected  shall  be  entered  upon  the 
minutes  of  said  board,  together  with 
the  occupation  and  place  of  resi- 
dence of  each  of  such  electors  so 
selected." 

Section  4931,  Rev.  Laws,  pro- 
vides :  "It  shall  be  the  duty  of  the 
district  judge  and  any  one  of  the 
county  commissioners  of  the  county, 
at  least  once  in  each  year  and  as 
much  oftener  as  the  public  interest 
may  require,  to  select  from  the  jury 
list  twenty-four  persons  who  shall 
be  summoned  to  appear  as  grand 
jurors  at  such  time  as  the  judge  may 
order.  ...  If  from  any  cause 
a  sufficient  number  do  not  appear, 
or  those  who  appear  are  excused 
or  discharged,  an  additional  num- 
ber, sufficient  to  complete  the  grand 
jury,  shall  be  selected  from  the  jury 
list  by  the  judge  and  clerk  and  sum- 
moned to  appear  in  court  at  such 
time  as  the  court  may  direct." 

It  will  be  noted  that  these  statu- 
tory enactments  follow  the  direction 
of  the  constitutional  provision.  By 
§  4937  the  board  of  county  commis- 
sioners are  required  to  select  a  jury 
list  for  the  ensuing  year,  which  list 
shall  contain  the  names  of  qualified 
electors  only.  Section  4931  makes 
it  the  duty  of  the  district  judge, 
whether  acting  with  one  of  the 
county  commissioners  or  with  the 
clerk  of  the  court,  to  select  the  mem- 
bers of  the  grand  jury  from 
this  jury  list,  the  names  of  which 
have  been  previously  selected  by  the 
county  commissioner  from  the 
qualified  electors  of  the  county. 
Nowhere  do  the  statutory  provisions 
lose  sight  of  the  constitutional  req- 
uisite and  direction  as  to  the  quali- 
fications of  grand  jurors,  to  wit,  that 
they  shall  be  qualified  electors. 
Hence,  while  it  may  properly  be  said 


that  we  have  taken  our  grand  jufy 
system  from  the  common  law,  it 
must  be  recognized  that  the  class  of 
persons  which  the  common  law  de- 
clared to  be  subject  to  grand  jury 
duty  was,  at  the  adoption  uf  our 
Constitution,  changed,  and  in  its 
place  was  substituted  a  class  defined 
as  "qualified  electors."  So,  quali- 
fied electorship  in  grand  jury  serv- 
ice  holds  the  same  place  under  our 
organic  law  as  was  held  by  the  term, 
"liegesubjects  of  the  King,"  at  com- 
mon law. 

Section  1  of  article  2  of  our  Con- 
stitution, as  adopted  by  our  consti- 
tutional convention,  provided  that 
"every  white  male  citizen  of  the 
United  States  (not  laboring  under 
the  disabilities  named  in  this  Con- 
stitution) of  the  age  of  twenty-one 
years  and  upwards  who  shall  have 
actually,  and  not  constructively,  re- 
sided in  the  state  six  months,  and  in 
the  district  or  county  thirty  days 
next  preceding  any  election,  shall  be 
entitled  to  vote,"  etc. 

By  the  amendment  of  1877,  ap- 
proved and  ratified  in  1880,  the 
word  "white"  appearing  before  the 
word  "male"  was  stricken  out.  We 
mention  this  amendment  because  it 
becomes  significant  at  a  later  place 
in  our  opinion.  This  section  of  our 
Constitution,  as  it  now  stands  after 
adoption  and  ratification,  reads  as 
follows :  "All  citizens  of  the  United 
States  (not  laboring  under  the  dis- 
abilities named  in  this  Constitution) 
of  the  age  of  twenty-one  years  and 
upwards,  who  shall  have  actually, 
and  not  constructively,  resided  in 
the  state  six  months,  and  in  the  dis- 
trict or  county  thirty  days  next  pre- 
ceding any  election,  shall  be  entitled 
to  vote.  .  .  .  There  shall  be  no 
denial  of  the  elective  franchise  at 
any  election  on  account  of  sex." 

By  this  last  amendment,  the  right 
of  electorship  at  any  election  was 
accorded  to  women.  Hence,  any 
woman  of  the  age  of  twenty-one 
years  and  upwards,  who  has  actually 
and  not  constructively  resided  in 
this  state  six  months,  and  in  the  dis- 
trict or  county  thirty  days  next  pre- 
ceding an   election,  is  a  qualified 
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elector,  and  has  the  right  to  vote 
at  any  district,  county,  or  state  elec- 
tion, providing  she  has  complied 
with  the  Election  Laws  governing 
such  elections. 

It  is  contended  by  petitioner  that 
the  granting  to  woman  of  the  right 
to  vote,  although  the  same  makes 
her  a  qualified  elector,  does  not 
thereby  clothe  her  with  the  privilege 
or  obligation  of  grand  jury  duty. 
In  other  words,  it  is  contended  that 
while,  by  the  constitutional  amend- 
ment, women  are  made  qualified 
electors,  this  does  not  of  itself  make 
them  qualified  for  grand  jury 
service. 

We  think  that  the  contention  of 
petitioner  has  been  answered  by  the 
courts  in  those  cases  where  the  same 
contention  was  raised,  following  the 
adoption    of    the    14th    and    15th 
Amendments  to  the   Federal   Con- 
stitution.   The    enactment    of   the 
14th  and  15th   Amendments   gave 
citizenship    and   the   privileges  of 
citizenship  to  persons,  without  re- 
gard to  race,  color,  or  previous  con- 
dition of  servitude.    The  adoption 
of  the  14th  and  15th  Amendments 
rendered  inoperative  the  provisions 
in   the    organic  law    of    the   sev- 
eral states  whereby    the    right   of 
suffrage  was  limited  to  the  white 
race.    The  question  of  the  right  of 
members  of  the  colored  race  to  serve 
as  jurors  where  a  statute  confined 
the  selection  of  jurors  to  persons 
possessing    the     qualifications     of 
electors,  and  where  such  was  limit- 
ed to  the  white  race,  was  dealt  with 
by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Neal  v.  Dela- 
ware, 103  U.  S.  370,  26  L.  ed.  567, 
and  in  the  opinion  of  that  court, 
rendered  by  Mr.  Justice  Harlan,  it 
was  held  that  though  no  constitu- 
tional amendment  had  been  adopted 
by  the  state  of  Delaware  conform- 
ing to  the  15th  Amendment,  never- 
theless, by  operation  and  by  force 
and  effect  of  the  Federal  amend- 
ment, a  statute  confining  the  selec-^ 
tion.of  jurors  to  persons  possessing 
the  qualifications  of  electors  was  en- 
larged in  its  operation  so  as  to  em- 
brace all  those  who  by  the  Constitu- 
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tion  of  the  state,  as  modified  by  the 
Federal  amendment,  were  entitled 
to  vote.  To  the  same  effect  was  the 
case  of  Strauder  v.  West  Virginia, 
100  U.  S.  303,  25  L.  ed.  664,  3  Am. 
Crim.  Rep.  515.  The  question  was 
again  dealt  with  by  the  Supreme 
Court  of  the  United  States  in  the 
case  of  Bush  v.  Kentucky,  107  U.  S. 
110,  27  L.  ed.  354,  1  Sup.  Ct.  Rep. 
625. 

To  the  suggestion  that  in  adopt- 
ing the  grand  jury  system  we  adopt- 
ed such  system  as  it  was  known  and 
as  it  existed  at  common  law,  it  may 
be  said,  conceding  that  we  adopted 
the  system  itself,  or  rather  the 
principle  of  the  grand  jury  system, 
from  the  common  law,  that  when  we 
incorporated  the  system  into  our 
laws  we  departed  most  emphatically 
from  the  lines  which  establish  grand 
jury  qualifications  at  common  law, 
for  under  the  ancient  system,  not 
only  must  a  grand  juror  have  been 
a  liege  subject  of  the  King,  but  the 
venire  facias  prescribed  that  they 
be  liber  et  legalis  homo.  Chitty  re- 
minds us  that  the  regulation  was 
tJiat  they  be  freemen  or  freeholders, 
and  later  statutes  of  England  fixed 
a  more  restricted  latitude  from  the 
standpoint  of  property  qualifica- 
tions, thus:  "That  every  man  be- 
tween the  ages  of  twenty-one  and 
sixty  years,  residing  in  any  county 
in  England,  who  shall  have  in  his 
own  name,  or  in  trust  for  him,  with- 
in the  same  county  £10  by  the  year 
above  reprizes,  on  lands  or  tene- 
ments, whether  of  freehold,  copy- 
hold, or  customary  tenure,  or  of  an- 
cient demesne,  or  in  rents  issuing 
out  of  any  such  lands  or  tenements, 
or  in  such  lands,  tenements,  and 
rents,  taken  together,  in  fee  simple, 
fee  tail,  or  for  the  life  of  himself  or 
some  other  person,  or  who  shall 
have  within  the  same  county  £20  by 
the  year  above  reprizes,  in  lands  or 
tenements,  held  by  lease  or  leases, 
for  the  absolute  term  of  twenty- 
one  years,  or  some  longer  term,  or 
for  any  term  of  yeajrs  determinable 
on  any  life  or  lives,  or  who,  being 
a  householder,  shall  be  rated  or 
assessed  to  the  poor  rate,  or  to  the 
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inhabited  house  duty  in  the  county 
of  Middlesex,  on  a  value  not  less 
than  £30,  or  in  any  other  county  on 
a  value  not  less  than  £20,  or  who 
shall  occupy  a  house  containing  not 
less  than  fifteen  windows,  shall  be 
qualified,  and  shall  be  liable  to  serve 
on  juries  for  the  trial  of  all  issues 
in  the  civil  and  criminal  courts,  such 
issues  being  respectively  triable  in 
the  county  in  which  every  man  so 
qualified  respectively  shall  reside, 
and  shall  also  be  qualified  and  liable 
to  serve  on  grand  juries,  in  courts 
of  sessions  of  the  peace,  and  on 
petty  juries,  for  the  trial  of  all  is- 
sues joined  in  such  courts  of  ses- 
sions of  the  peace  and  triable  in  the 
county  riding,  or  division,  in  which 
every  man  so  qualified  respectively 
shall  reside." 

How  far  we  departed  from  all  of 
these  qualifications  as  prescribed 
and  recognized  at  common  law  may 
be  measured  at  a  glance,  when  by 
our  organic  law  we  expressly  de- 
clared that  the  basis  of  exclusion 
from  service  on  juries,  so  far  as 
their  primary  selection  was  con- 
cerned, was  the  lack  of  qualified 
electorship.  Nev.  Const.  §  27,  art.  4. 
It  may  be  urged  that  at  the  time  of 
the  framing  of  our  organic  law, 
qualified  electorship  was  not  con- 
sidered as  being  attributable  to 
women.  But  time  has  wrought  the 
unanticipated  change,  and  by 
amendment  to  our  Constitution 
women  have  been  clothed  with  the 
qualification  of  electorship,  and  by 

Grand  Jury-  ^^is  change  the  fe- 
eiiaribiiity  of  male  citizens  of  the 
women.  ^^^^^  ^^^^  automat- 

ically become  members  of  the  class 
from  which  class  alone  grand  jurors 
may  be  drawn,  and  which  classifica- 
tion, as  established  by  the  organic 
law,  constitutes  the  only  circum- 
scription defining,  limiting,  and  fix- 
ing the  citizenry  from  which  grand 
jurors  might  be,  in  the  first  in- 
stance, selected. 

Blackstone  tells  us  that  the  term 
"homo,"  though  applicable  to  both 
sexes,  was  not  regarded  in  the  com- 
mon law,  applicable  to  the  selection 
of  grand  jurors,  as  embracing  the 


female.  Woman,  he  says,  was  ex- 
cluded propter  defectum  sexus.  The 
right  of  electorship  is,  by  our  laws, 
made  incident  to  the  right,  duty, 
and  privilege  of  grand  jury  service. 
It  is  the  basis  of  grand  jury  selec- 
tion. To  say  that  women,  after  be- 
ing empowered  with  the  right  of 
electorship,  were  nevertheless  ex- 
cluded from  grand  jury  service,, 
would  be  to  say  that,  although  the 
organic  law  made  electorship  the 
basis  of  grand  jury  service,  there 
was  nevertheless  within  the  body  of 
the  electorate  a  class  excluded  from 
grand  jury  service,  the  only  basis 
for  this  exclusion  being,  as  Black- 
stone  puts  it,  propter  defectum 
sexus.  When  the  people  of  thia 
state  approved  and  ratified  the  con- 
stitutional amendment  making 
women  qualified  electors  of  the 
state,  it  is  to  be  presumed  that  such 
ratification  carried  with  it  a  decla- 
ration that  the  right  of  electorship 
thus  conferred  carried  with  it  all 
of  the  rights,  duties,  privileges,  and  • 
immunities  belonging  to  electors; 
and  one  of  the  rights,  one  of  the 
duties,  and  one  of  the  privileges  be- 
longing to  this  class  was  declared 
by  the  organic  law  to  be  grand  jury 
service.  Nor  can  we,  with  any  de- 
gree of  logical  force,  exclude  wom- 
en from  this  class  upon  the  basis 
established  by  Blackstone,  propter 
defectum  sexus,  because  we  have 
eliminated  the  spirit  of  this  term 
from  our  consideration  of  woman- 
kind in  modern  political  and  legal 
life.  Woman's  sphere  under  the 
common  law  was  a  circumscribed 
one.  By  modern  law  and  custom  she 
has  demanded  and  taken  a  place  in 
modern  institutions  as  a  factor 
equal  to  man.  She  may  own  and  en- 
joy property,  on  which  she  may  be 
taxed  for  maintenance  of  govern- 
ment. She  may  enjoy  equal  educa- 
tional rights  and  privileges.  She 
may  exercise  the  right  of  citizen- 
ship, and  cast  her  vote  for  public 
servants.  She  may  be  an  elector^ 
or  she  may  be  elected  to  public  of- 
fice of  honor,  trust,  and  responsi- 
bility. The  grand  jury,  whatever 
its  ancient  functions  may  have  been^ 
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has,  under  modem  law,  become  an 
institution  endowed  largely  with  in- 
quisitorial powers.  Not  only  does 
it  have  to  do  with  criminal  investi- 
gations, but  by  statutory  provision 
it  may  inquire  into  the  affairs,  con- 
duct, and  regulation  of  public  of- 
fices, boards,  and  commissions.  The 
public  health  and  public  welfare,  as 
well  as  the  moral  atmosphere  of  a 
community,  are  matters  of  proper 
inquiry  for  our  modem  grand  jury. 
Can  we  reasonably  say  that  al- 
though woman,  on  whom  has  been 
conferred  the  right  of  electorship, 
the  right  to  enjoy  public  office,  the 
right  to  own  and  control  property, 
and  on  whom  has  been  imposed  the 
burden  of  taxation  in  a  common 
equality  with  men,  is  nevertheless 
deprived  of  the  privilege  of  sitting 
as  a  member  of  an  inquisitorial 
body,  the  power,  scope  of  inquiry, 
and  significance  of  which  affect 
every  department  of  life  in  which 
she,  as  a  citizen  and  elector,  is  in- 
terested, and  of  which  she  is  a  com- 
ponent part  ?  The  spirit  of  the  con- 
stitutional amendment  silences  such 
an  assertion. 

It  was  the  grand  jury  system  as 
an  institution  that  we  adopted  from 
the  common  law,  but  in  adopting 
this  institution  we  specifically 
changed  the  qualification  of  the 
class  from  which  grand  jurors 
should  be  selected.  Had  we  adopted 
the  institution  without  designating 
or  making  mention  of  the  quali- 
fications of  grand  jurors,  then,  in- 
deed, it  might  with  some  force  be 
argued  that  in  adopting  the  institu- 
tion we  adopted  it  in  its  entirety,  as 
it  existed  at  common  law.  Section 
5  of  article  4  of  our  Constitution 
provides:  "Senators  and  members 
of  the  assembly,  shall  be  duly  quali- 
fied electors  in  the  respective  coun- 
ties and  districts  which  they  repre- 
sent," etc. 

Section  3  of  article  5  of  the  Con- 
stitution provides:  "No  person 
shall  be  eligible  to  the  office  of  gov- 
ernor, who  is  not  a  qualified  elect- 
or," etc. 

Section  19  of  article  6  provides: 
''A  secretary  of  state,  a  treasurer, 
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a  comptroller,  a  surveyor  general, 
and  an  attorney  general  shall  be 
elected  at  the  same  time  and  places 
and  in  the  same  manner  as  the  gov- 
ernor. .  .  .  Any  elector  shall 
be  eligible  to  either  of  said  offices." 

Section  3  of  article  15  of  our  Con- 
stitution provides :  "No  person  shall 
be  eligible  to  any  office,  who  is  not 
a  qualified  elector  under  this  Con- 
stitution.   .    .    ." 

Section  1  of  article  18  provides: 
The  rights  of  suffrage  and  office 
holding  shall  not  be  withheld  from 
any  male  citizen  of  the  United 
States  by  reason  of  his  color  or 
previous  condition  of  servitude." 

It  will  be  noted  that  the  last-men- 
tioned section  specifically  puts  office 
holding  in  the  masculine.  Shall  it 
be  said  that,  notwithstanding  the 
amendment  to  our  Constitution 
which  gives  to  woman  the  right  of 
suffrage  and  electorship,  these  last- 
mentioned  sections  of  the  organic 
law  would  have  to  be  amended  to 
entitle  woman  to  the  right  of  office 
holding  in  this  state  ?  It  is  said,  by 
way  of  argument,  that  when  our 
constitutional  convention  incorpo- 
rated the  section  providing  for  the 
grand  jury  system  in  this  state  it 
implied  that  members  of  that  body 
should  be  males.  The  same  argu- 
ment might,  with  the  same  degree 
of  consistency,  be  put  forth  in  fur- 
therance of  the  assertion  that  when 
the  framers  of  our  Constitution 
adopted  the  sections  last  named, 
none  but  males  being  then  eligible 
to  electorship,  they  impliedly  de- 
clared that  none  but  males  should 
enjoy  the  right  to  hold  the  several 
offices  established.  Such  a  conten- 
tion would  scarcely  gain  the  sanc- 
tion of  reason,  nor  would  such  be 
supported  by  the  rules  of  statutory 
or  constitutional  construction  of 
which  we  are  familiar. 

Qualified  electorship  is  the  pri- 
mary basis  of  the  right  to  hold  pub- 
lic office.  Qualified  electorship  is 
the  primary  basis  of  the  right  or 
duty  of  jury  service.  It  is  conceded 
that  by  the  amendment  to  our  Con- 
stitution entitling  women  to  the 
right  of  electorship  the  sections  of 
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the  Constitution  which  make  elec- 
torship the  basis  to  office  holding: 
were  impliedly  amended  so  as  to 
make  women  equally  eligible.  This 
can  only  be  true  because  qualified 
electorship  impliedly  carried  with  it 
the  right  and  privilege  of  the  enjoy- 
ment of  public  office.  But  qualified 
electorship  carries  with  it  the  right, 
privilege,  and  duty  of  jury  service, 
and  the  rule  which  injects  the  force 
of  the  constitutional  amendment  in- 
to the  sections  of  the  Constitution 
making  none  but  qualified  electors 
eligible  to  office  must,  with  equal 
force,  affect  that  provision  of  the 
Constitutipn.making  none  but  quali- 
fied electors  eligible  to  jury  duty. 
It  is  not  a  certain  class  of  quali- 
fied electors  who  are  eligible  to  jury 
duty,  but  all  qualified  electors. 

While  it  may  be  of  minor  signifi- 
<;ance,  it  is,  we  think,  worthy  of  note 
that  the  legislature  of  this  state  has 
regarded  women  as  being  subject  to 
jury  duty,  and  in  an  amendment  to 
the  jury  laws  providing  for  addi- 
tional exemption  from  jury  duty, 
passed  by  the  legislature  of  1915, 
and  approved  on  March  6th  of  that 
year,  we  find  it  specifically  provided 
that  married  women  may  claim  ex- 
emption from  jury  service.  Sess. 
Acts  1915,  p.  84;  Sess.  Acts  1917,  p. 
32. 

We  note  the  decision  of  the  su- 
preme court  of  Washington  terri- 
tory in  the  case  of  Harland  v.  Ter- 
ritory, 3  Wash.  Terr.  131,  13  Pac. 
453.  In  the  last-mentioned  case  the 
decision  of  the  majority  of  the  su- 
preme court  of  Washington  in  the 
case  of  Rosencrantz  v.  Territory,  2 
Wash.  Terr.  267,  5  Pac.  305,  was 
overruled  by  a  divided  court.  In 
the  Rosencrantz  Case,  Judge  Tur- 
ner, who  wrote  the  opinion  in  the 
Harland  Case,  dissented,  and,  the 
personnel  of  the  court  having 
changed  in  the  interim,  his  dissent- 
ing opinion  became  the  prevailing 
opinion  in  the  Harland  Case.  Nei- 
ther the  reasoning  of  Judge  Tur- 
ner's opinion  nor  the  rule  in  that 
case  is  of  assistance  to  us  here.  In- 
deed, the  question  determined  in 
both  of  the  latter  cases  was  entirely 


different  from  that  which  confronts 
us  here.  There  a  Code  provision 
(«  2078)  was  before  the  court, 
wherein  it  was  declared :  "All  quali- 
fied electors  shall  be  competent  to 
serve  as  petit  jurors,  and  all  quali- 
fied electors  and  householders  shall 
be  competent  to  serve  as  grand 
jurors." 

The  decisions  of  the  Washington 
court  did  not  turn  on  the  question 
of  qualified  electorship,  because  at 
that  time  (1884-1887)  women  did 
not  possess  the  right  of  electorship 
under  the  Washington  laws.  Both 
of  the  decisions  mentioned  rather 
turned  on  the  question  of  the  quali- 
fication of  a  married  woman  to 
serve  as  a  juror  under  the  language 
of  the  Washington  Code,  providing 
that  householders  should  be  com- 
petent for  such  service.  No  such 
question  confronts  us  here.  The 
sole  qualification  for  grand  jurors 
made  by  our  Constitution  and  by 
the  laws  enacted  thereunder  is 
qualified  electorship,  and  we  can  do 
naught  else  than  conclude  that,  in 
view  of  the  fact  that  women,  hav- 
ing been  enfranchised  by  the  amend- 
ment to  our  Constitution,  may 
therefore  become  qualified  electors, 
as  such  they  are  privileged  to  and 
subject  to  jury  duty. 

We  take  guidance  from  the  deci- 
sions of  this  court  in  the  cases  of 
State  V.  McClear,  11  Nev.  39,  and 
State  V.  Hartley,  22  Nev.  342,  28 
L.R.A.  33,  40  Pac.  372,  because  of 
the  profound  learning  there  dis- 
played by  our  eminent  predecessors ; 
but  if  these  cases  furnish  any  light 
on  the  question  at  bar,  such  only 
serves  to  illuminate  the  position 
which  we  take.  In  neither  of  these 
cases  is  there  a  single  assertion  de- 
cisive of  the  one  question  presented 
in  this  phase  of  the  case.  Not  only 
is  the  adoption  of  the  grand  jury 
system  from  the  common  law  recog- 
nized and  conceded  in  our  views,  but 
we  concur  in  the  views  expressed  in 
both  the  McClear  and  Hartley  Cas- 
es, and  would  cite  them  approving- 
ly in  support  of  our  position. 

A  second  contention  is  made  by 
petitioner  here  upon  which  relief 
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by  prohibition  is  asked  from  this 
court.  In  this  respect  it  is  asserted 
that  J.  H.  Cazier,  the  foreman  of 
the  grand  jury  which  returned  the 
indictment,  was  disqualified  under 
clause  6  of  §  165  of  the  Criminal 
Practice  Act  (Rev.  Laws,  §  7005). 
This  section  provides: 

"A  challenge  to  an  individual 
grand  juror  may  be  interposed  for 
one  or  more  of  the  following  causes 
only  : 

1.  That  he  is  a  minor ; 

'2.  That  he  is  an  alien; 

'3.  That  he  is  insane; 

*4.  That  he  is  a  prosecutor  upon 
a  charge  against  the  defendant ; 

"5.  That  he  is  a  witness  on  the 
part  of  the  prosecution,  and  has 
been  served  with  process  or  bound 
by  an  undertaking  as  such ; 

"6.  That  a  state  of  mind  exists 
on  his  part  in  reference  to  the  case, 
or  to  either  party,  which  will  pre- 
vent him  from  acting  impartially 
and  without  prejudice  to  the  sub- 
stantial rights  of  the  party  chal- 
lenging; but  no  person  shall  be  dis- 
qusdified  as  a  grand  juror  by  reason 
of  having  formed  or  having  ex- 
pressed an  opinion  upon  the  matter 
or  cause  to  be  submitted  to  such 
jury,  founded  upon  public  rumor, 
statements  in  public  journals,  or 
common  notoriety ;  provided,  it  sat- 
isfactorily appears  to  the  court  up- 
on his  declaration,  under  oath,  or 
ollierwise,  that  he  will,  notwith- 
standing such  an  opinion,  act  im- 
partially and  fairly  upon  the  mat- 
ters to  be  submitted  to  him/' 

Attached  to  the  affidavit  of  peti- 
tioner's counsel  there  are  set  forth 
the  interrogatories  propounded  by 
petitioner  and  by  the  state  to  the 
juryman  J.  H.  Cazier.  This  exam- 
ination took  place  after  the  finding 
of  the  indictment.  It  is  disclosed 
that  the  juryman  testified  that  he 
had  seen  an  account  of  a  case  of 
State  of  Nevada  v.  Ame  W.  Parus, 
as  the  same  was  published  in  the 
newspapers;  that  he  had  heard  the 
case  talked  of,  but  not  in  detail ;  that 
he  had    not   talked    with   any   of 
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the  members  of  the  grand  jury  rela- 
tive to  the  case. 

He  was  interrogated,  and  an- 
swered thus : 

Q.  From  what  you  had  read  and 
from  what  you  had  heard  about  this 
case,  had  you  formed  or  expressed 
any  opinion  concerning  the  guilt  or 
innocence  of  Mr.  Parus  ? 

A.  Why,  I  don't  know  that  I  have ; 
no.  I  have  heard  it  spoken  of  and 
regretted,  and  I  have  heard  people 
say,  and  I  don't  know  but  what  I 
have  myself  expressed  regret  that 
such  a  thing  would  happen,  and  that 
is  about  all. 

Q.  You  hadn't  any  opinion,  prior 
to  the  time  that  you  took  up  the 
consideration  of  this  case,  as  to 
whether  a  crime  had  been  commit- 
ted or  not,  and  as  to  whether  Mr. 
Parus  had  committed  such  a  crime  ? 

A.  Well,  I  believe  from  what  I 
had  heard  that  I  did  consider  a 
crime  had  been  committed ;  I  believe 
that  was  the — 

Q.  And  that  Mr.  Parus  was  the 
party  who  had  committed  it? 

A.  Yes;  that  is,  through  just 
what  I  had  heard ;  I  felt  like  a  crime 
had  been  committed ;  yes,  I  admit  it. 

Q.  And  that  was  prior  to  the  time 
that  you  took  up  the  consideration 
of  this  case  as  a  grand  juror? 

A.  Well,  yes,  I  might  say  that, 
but  I  hadn't  paid  very  much  atten- 
tion to  it,  not  knowing  the  party; 
but  I  think,  perhaps,  I  was  im- 
pressed with  what  I  had  heard ;  that 
a  crime  had  been  committed;  yes, 
sir. 

Q.  Well  now,  that  opinion  that 
you  had,  was  that  a  fixed,  settled 
opinion,  one  that  would  require  evi- 
dence to  remove? 

A.  Well,  I  don't  know  that  it  was ; 
I  don't  know  that  it  was.  If  the  evi- 
dence was  conclusive  that  there 
hadn't  been  a  crime,  why,  I  would 
decide  it  by  the  evidence. 

Q.  But  you  were  in  that  state  of 
mind,  were  you  not,  Mr.  Cazier,  at 
that  particular  time,  which  would 
require  evidence  to  have  changed 
that  opinion? 

A.  Well,  I  don't  know  but  what  it 
would,  yes.    I  felt  like  a  crime  had 
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been  committed,  and  of  course  we, 
after  the  case  was  submitted  and 
the  particulars  were  known,  why,  I 
felt  like  we  was  justified  in  find- 
ing— 

Q.  Now,  as  I  understand  it,  at  that 
time  and  before  the  witnesses  were 
called  and  sworn  in  that  case  before 
.the  grand  jury,  as  I  understand  it, 
your  mind  was  in  that  condition 
that  it  would  have  required  evidence 
to  remove  the  opinion  that  you  had 
as  to  the  guilt  of  Mr.  Parus. 

A.  That  might  possibly  have  been 
the  case. 

Q.  Well,  now,  wasn't  it  the  case? 

A.  I  hadn't  thought  very  much 
about  it,  as  I  tell  you,  but  I  felt  like 
a  crime  had  been  committed;  yes, 
I  admit  that,  some  crime. 

Q.  And  it  would  have  at  that 
time,  before  you  heard  a  word  of 
testimony,  it  would  have  required 
evidence  to  have  removed  that  opin- 
ion, wouldn't  it? 

A.  Possibly,  yes. 

Q.  Well,  wouldn't  it? 

A.  Well,  I  hadn't  thought  about 
it  that  way.  Judge ;  I  don't  know ;  I 
hadn't  thought  about  it.  I  thought 
a  crime  had  been  committed,  of 
course ;  from  what  I  had  heard  and 
what  I  had  seen  in  the  papers,  I 
thought  a  crime  had  been  commit- 
ted, but  I  hadn't  thought  about  the 
evidence,  and,  in  fact,  I  didn't  know 
whether  it  would  be  submitted  to 
this  jury  or  not.  I  hadn't  thought 
about  it  much  prior  to  the  time  it 
came  before  the  jury. 

Q.  Well  now,  Mr.  Cazier,  if  you 
were  to  have  been — if  it  were  a 
question  of  your  being  chosen  as  a 
trial  juror  and  you  were  being  ex- 
amined upon  your  voir  dire,  and  you 
had  been  asked  if  you  felt  that  you 
would  have  been  a — would  be  an  im- 
partial juror,  wouldn't  your  answer 
have  been,  "No,  I  don't  think  I  would 
majce  an  impartial  juror  in  this 
case  ?" 

A.  No,  Judge ;  I  couldn't  say  that. 
If  I  had  been  examined  as  a  trial 
juror  I  believe  I  would  have  given 
the  defendant  a  fair  and  impartial 
trial.  That  is  the  way  I  felt ;  I  had 
no   prejudice;   I   didn't  know  the 


man,  and  I  don't  have  any  distinct 
recollection  of  being  introduced  ta 
Mr.  Winter. 

Q.  But  at  that  particular  time 
you  did  have  such  information  re- 
specting this  matter  that  you  were 
satisfied  in  your  own  mind  that  Mr. 
Parus  was  guilty  of  the  offense 
charged  ? 

A.  Yes;  I  felt  like  he  was  guilty 
of  the  offense  charged,  because — or 
he  was,  from  what  I  had  heard — 

On  cross-examination,  the  juror, 
Cazier,  described  his  state  of  mind 
thus : 

Q.  As  I  understand,  Mr.  Cazier, 
the  only  idea  you  had  of  this  case, 
before  it  was  presented  to  you  as  a 
grand  juror,  was  gleaned  from 
newspaper  reports  and  a  little  cas- 
ual talk,  is  that  right? 

A.  Yes,  I — that  was  what  I  based 
my  belief  on,  of  course;  that  is  the 
only  thing  I  could;  I  didn't  have 
anything  else. 

Q.  Did  you  talk,  at  any  time  prior 
to  the  time  this  matter  was  present- 
ed to  you  in  the  grand  jury  room, 
to  anyone  who  was  a  witness  in  any 
way  in  this  case? 

A.  No,  I  think  not.  I  don't  think 
I  ever  met  any  of  the  witnesses,  not 
that  I  recall  now. 

Q.  What  you  heard,  then,  was  in 
the  form  of  this  public  rumor  going 
around,  was  it? 

A.  Yes. 

Q.  And  the  rest  of  it  was  from 
the  articles  that  were  published  in 
the  local  papers  here  ? 

A.  Yes.  I  picked  up  the  local 
paper  in  the  window  and  noticed  it^ 
and  then  I,  after  coming  up  here,  I 
heard  it  mentioned,  I  couldn't  say 
by  whom  either,  now;  I  have  heard 
it  mentioned  though;  that  is  about 
all.  I  don't  know  that  I  have  dis- 
cussed it  with  anybody,  any  more 
than  just  to  mention  the  fact  that 
the  crime  had  been  committed,  or 
the  supposition  was  that  a  crime  had 
been  committed. 

Q.  And  from  that  talk  that  you 
heard  and  from  those  newspaper  re- 
ports, you  formed  a  certain  impres- 
sion, which  was  based  upon  the 
facts  as  related  in  the  newspapers? 
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A.  Well,  yes — ^well,  I  don't  know 
that  I  based  any  opinion. 

Q.  Now,  was  that  impression  that 
you  formed  in  the  nature  of  an  opin- 
ion as  to  the  guilt  or  innocence  of 
Ame  Parus  of  the  crime  of  murder? 

A.  Well,  I  knew  that  he  was  the 
accused ;  that  is  all  I  knew,  through 
the  paper,  that  he  was  the  accused, 
and  I  hadn't  paid  much  attention. 
I  don't  know  anything  about  the  de- 
tails or  the  circumstances  surround- 
ing the  killing ;  of  course,  I  couldn't 
determine  whether  it  was  murder, 
or  justifiable  homicide,  or  what  you 
would  call  it ;  I  felt  like  a  crime  had 
been  committed. 

Q.  And  yet  you  feel  that  prior  to 
the  time  that  you  heard  the  evidence 
in  the  grand  jury  room  you  would 
have  been  fully  qualified  as  a  trial 
juror  in  the  case? 

A.  Yes;  I  felt  like  I  could  have 
given  the  defendant  a  fair  and  im- 
partial trial.  I  had  no  fixed  convic- 
tions as  to  his  guilt  or  innocence, 
because  I  didn't  know  the  circum- 
stances. 

The  juryman  was  interrogated  at 
greater  length,  and  was  cross-inter- 
rogated, but  we  find  nothing  in  his 
examination  which  would  indicate 
that  at  the  time  at  which  he  became 
a  member  of  the  grand  jury,  and 
prior  to  the  time  at  which  that  body 
undertook  the  investigation  of  the 
case,  he  was  possessed  of  a  state  of 
mind  which  would  prevent  him  from 

acting  impartially, 
?uS?.''formed.  ^nd  without  prej- 
udice to  the  sub- 
stantial rights  of  petitioner.  There 
is  nothing  in  the  record  from  which 
we  might  infer  that  the  impression 
or  opinion  held  by  the  grand  juror 
was  other  than  one  which,  if  formed 
at  all,  was  based  on  public  rumor 
and  what  he  had  read  in  the  current 
newspapers.  The  record,  as  it  is  be- 
fore us,  fails  to  bring  the  juror 
within  the  rule,  which,  under  our 
statute,  would  preclude  him  from 
serving  on  the  grand  jury  prior  to 
the  investigation  of  the  case  of  pe- 
titioner. This  is  especially  true  in 
view  of  the  language  of  subdivision 
6  of  §  7005  quoted,  by  which  it  is 
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made  plain  that  it  is  not  every 
opinion  or  impression  formed  that 
will  preclude  a  juror  from  acting  in 
a  case.  The  opinion  which  will  dis- 
qualify must  be  one  based  on  some- 
thing more  substantial  and  tangible 
than  mere  rumor,  or  the  report  of 
current  publications.  It  must  be 
more  deep-seated  and  substantial 
than  a  vague  general  opinion  of  the 
existence  of  a  public  offense. 

A  third  ground  is  urged  here  why 
this  writ  should  issue.  In  this  re- 
spect it  is  contended  that  the  accu- 
satory body  which  brought  in  the 
indictment  against  petitioner  was 
not  selected  by  the  officers  pre- 
scribed by  law,  but  was  selected  by 
the  district  judge  acting  alone. 
From  the  record  as  it  is  before  us, 
it  appears  that  the  members  of  the 
grand  jury  were  selected  by  the 
district  judge  and  one  member  of 
the  board  of  county  commissioners. 
From  all  that  we 
may  ascertain  from  iSip^ro^lar 
the  record,  there  ap-  :sJl55/**  '"''^- 
pears  to  have  been 
a  substantial  compliance  with  the 
statutory  requirements  in  this  re- 
spect. Section  4931,  Rev.  Laws.  It 
is  not  every  technical  defect  in  a 
proceeding  of  this  character  that 
will  vitiate  the  acts  of  the  officers  in 
drawing  the  grand  jury.  Where  in 
drawing,  summoning,  and  impanel- 
ing the  jury  there  is  a  substantial 
compliance  with  the  statute  on  the 
part  of  the  designated  officers,  and 
where  this  compliance  indicates 
freedom  from  bias  or  prejudice,  the 
courts  are  not  inclined  to  set  aside 
indictments  found  after  due  de- 
liberation on  the  part  of  the  grand 
jury,  where  everything ,  indicates 
fair  and  impartial  consideration. 
The  whole  contention  of  petitioner 
relative  to  this  phase  is  met  square- 
ly by  the  decision  of  this  court  in 
the  case  of  State  v.  CoUyer,  17  Nev. 
275,  30  Pac.  891. 

The  writ  prayed  for  should  be  de- 
nied, and  the  proceedings  dismissed. 

It  is  so  ordered. 

Sanders,  J.,  concurs. 

Coleman,  J.,  dissenting: 

I  regret  that  I  am  unable  to  reach 
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the  conclusion  set  forth  in  the  ma- 
jority opinion  as  to  the  qualification 
of  women  to  do  grand  jury  duty, 
for  I  feel  that  their  service  upon  our 
grand  juries  would  greatly  tend  to 
produce  a  more  wholesome  moral  at- 
mosphere within  the  various  coun- 
ties of  the  state ;  but  sentiment  must 
not  be  permitted  to  enter  into  the 
consideration  of  those  matters. 

I  shall  not  elaborate  in  the  presen- 
tation of  my  views.  In  the  adoption 
of  our  Constitution,  while  it  is  pro- 
vided by  §  6,  article  1,  that  "no  per- 
son shall  be  tried  for  a  capital  or 
other  Infamous  crime  •  .  .  ex- 
cept on  presentment  or  indictment 
of  a  grand  jury,  .  .  .'**  the  Con- 
stitution nowhere  says,  in  express 
words,  who  shall  comprise  the  grand 
jury.  It  is  contended  by  petitioner, 
and  conceded  by  respondents,  that 
at  common  law  only  men  were  qual- 
ified to  sit  on  a  grand  jury,  and  that 
this  rule  obtained  up  to  the  time  of 
the  adoption  of  our  Constitution. 
It  must  be  presumed  that  the  consti- 
tutional convention,  in  providing 
that  indictments  might  be  found  by 
a  grand  jury,  contemplated  a  grand 
jury  composed  of  members  possess- 
ing the  qualifications  required  of 
grand  juries  at  common  law.  The 
general  rule  is  laid  down  in  Cyc.  (8 
.  Cyc.  740)  as  follows :  "Constitutions 
themselves,  being  instruments  in 
the  nature  of  re-enactments  of  an 
acknowledged  system  of  principles 
coeval  with,  and  a  part  of,  the  com- 
mon law  itself,  and  subject  to  judi- 
cial interpretation  from  their  incep- 
tion, it  necessarily  follows  that  the 
definitions  of  terms  used  in  consti- 
tutions and  statutes  are  to  a  great 
extent  to  be  found  in  the  common 
law,  and  in  the  common  usage  and 
understanding  of  those  terms,  ac- 
cording to  the  institutions  of  the 
country  in  which  they  originated 
and  were  brought  into  use  in  the  ad- 
ministration of  government." 

Mr.  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  6th  ed.  p. 
74,  says:  "It  is  also  a  very  reason- 
able rule  that  a  state  constitution 
shall  be  understood  and  construed 
in  the  light  and  by  the  assistance  of 


the  common  law,  and  with  the  fact 
in  view  that  its  rules  are  still  left 
in  force.  By  this  we  do  not  mean 
that  the  common  law  is  to  control 
the  Constitution,  or  that  the  latter 
is  to  be  warped  and  perverted  in  its 
meaning  in  order  that  no  inroads, 
or  as  few  as  possible,  may  be  made 
in  the  system  of  common-law  rules, 
but  only  that  for  definitions  we  are 
to  draw  from  that  great  fountain, 
and  that  in  judging  what  it  means, 
we  are  to  keep  in  mind  that  it  is  not 
the  beginning  of  law  for  the  state, 
but  that  it  assumes  the  existence  of 
a  well-understood  system  which  is 
still  to  remain  in  force  and  be  ad- 
ministered, but  under  such  limita- 
tions and  restrictions  as  that  in- 
strument imposes." 

In  the  case  of  Carpenter  v.  State, 
4  How.  (Miss.)  163,  34  Am.  Dec. 
116,  the  court  says :  "It  is  a  general 
rule  that,  where  terms  used  in  the 
common  law  are  contained  in  a  stat- 
ute or  the  Constitution,  without  an 
explanation  of  the  sense  in  which 
they  are  there  employed,  [they] 
should  receive  that  construction 
which  has  been  afiixed  to  them  by 
the  former.  To  ascertain  then  in 
what  the  right  of  trial  by  jury  con- 
sists, we  must  necessarily  recur  to 
the  provisions  of  the  common  law 
defining  the  qualifications,  and  as- 
certaining the  number  of  which  the 
jury  shall  consist;  as  the  standard 
to  which,  doubtless,  the  framers  of 
our  Constitution  referred.  At  com- 
mon law  the  number  of  the  jury,  for 
the  trial  of  all  issues  involving  the 
personal  rights  and  liberties  of  the 
subject,  could  never  be  less  than 
twelve ;  though  there  are  some  prec- 
edents which  show  that  a  verdict 
by  a  greater  number  would  not,  on 
that  account,  be  void.  The  legislation 
of  the  state  has  left  this  particular 
topic  untouched.  It  has  in  no  in- 
stance prescribed  the  number  of  the 
jury,  if  it  were  at  all  important  for 
it  to  have  done  so ;  but  in  all  cases 
where  the  term  'jury'  is  used  in  our 
statutes,  it  is  regarded  as  one  of 
fixed  and  determined  meaning;  as- 
certained by  the  paramount  law/' 

In  at  least  two  cases  this  court 
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has  determined  that  such  is  the  rule 
in  this  state,  and  while  the  opinions 
are  instructive,  it  is  not  deemed 
necessary  to  comment  upon  them 
or  to  quote  from  them  at  length.  In 
the  case  of  State  v.  McClear,  11 
Nev.  39,  Hawley,  Oh.  J.,  considers 
at  length  the  constitutionality  of  an 
act  in  which  the  court  discussed  a 
question  similar  to  the  one  here  in- 
volved, and,  to  my  mind,  used  lan- 
guage decisive  of  this  matter.  Said 
the  court:  ^'It  was  claimed  upon  the 
oral  argument  that  the  constitution- 
al provision  only  requires  a  jury  of 
twelve  men.  That  the  number  is  all 
that  is  essential.  We  must  confess 
that  this  appears  to  have  been  the 
view  entertained  by  the  legislature 
in  the  passage  of  the  amended  act. 
If  this  be  true,  it  would  be  within 
the  power  of  the  legislature  to  take 
away  all  the  other  qualifications 
without  violating  any  of  the  provi- 
sions of  the  Constitution,  and  the 
ri^t  of  trial  by  jury — so  long 
esteemed  as  the  palladium  of  our 
liberties — ^if  such  power  was  exer- 
cised, would  soon  dwindle  into  in- 
significance and  become  a  byword 
and  reproach  upon  our  entire  judi- 
cial system.  .  .  .  We  think  that 
the  term  *jury,'  as  it  is  used  in  the 
Constitution,  means  twelve  compe- 
tent men  who  are  free  from  all  the 
ties  of  consanguinity  and  all  other 
relations  that  would  tend  to  make 
them  dependent  on  either  party.  It 
means  twelve  men  who  are  not  in- 
terested in  the  event  of  the  suit,  and 
who  have  no  such  bias  or  prejudice 
in  favor  of,  or  against,  either  party 
as  would  render  them  piartial  to- 
ward either  party.  These,  among 
others,  are  the  general  definitions 
which  we  consider  are  guaranteed 
by  the  Constitution." 

I  think  the  learned  jurist  used  the 
word  "men"  advisedly. 

In  the  case  of  State  v.  Hartley, 
22  Nev.  342,  28  L.R.A.  33,  40  Pac. 
372,  in  which  was  involved  the  con- 
stitutionality of  an  act  which  pro- 
vided that  twelve  persons  should  be 
summoned  to  appear  as  grand  ju- 
rors, of  which  number  the  court 
should  select  ten  persons  to  consti- 


m  Pao.  706,) 

tute  the  grand  jury,  the  court  con- 
sidered the  question  at  some  length,, 
but  a  brief  quotation  will  suflfice  as 
follows:  "At  the  time  of  the  adop- 
tion of  the  Constitution  of  Nevada^ 
wherein  it  is  declared,  'No  person 
shall  be  tried  for  a  capital  or  other 
infamous  ofifense  .  .  .  except 
on  presentment  or  indictment  of  a 
grand  jury'  (art.  1,  §  8),  the  provi- 
sions of  the  General  Statutes 
(§§  3795,  4106,  4107)  which  are  de- 
claratory of  the  common  law  were  in 
force,  being  enacted  by  the  terri- 
torial legislature  of  1861.  We, 
therefore,  conclude  that,  when  the 
people  of  this  state  adopted  this  con- 
stitutional provision,  they  had  in 
view  a  'grand  jury*  as  it  existed  at 
common  law  and  under  the  statutes 
at  the  time  of  the  adoption  of  the 
Constitution.  It  is  so  held  by  this 
court  with  reference  to  the  right  of 
trial  by  jury  in  construing  the  third 
section  of  the  same  article  of  the 
Constitution.  State  v.  McClear,  11 
Nev.  39.  The  reasoning  in  that 
case  is  applicable  to  the  question  at 
bar."  (Italics  ours.) 

If  the  law  quoted  is  sound,  as  I 
think  it  is,  then  our  constitutional 
convention  provided  for  a  grand 
jury  of  men  as  clearly  as  though  the 
Constitution  itself  had  used  the 
word  "men."  The  word  "men"  is 
written  into  the  Constitution  by 
operation  of  law.  What  is  the  dif- 
ference, in  legal  effect,  between  its 
being  written  in  by  operation  of  law 
and  its  being  expressly  incorporated 
therein?  Absolutely  none.  Had  the 
Constitution  provided  in  express 
terms  that  no  person  should  be  tried 
except  on  presentation  or  indict- 
ment of  a  grand  jury  composed  of 
men,  we  would  not  now  be  called 
upon  to  determine  this  question. 
Yet  there  is  no  difference  between 
using  the  word  "men"  and  adopt- 
ing a  system  which  existed  at  com- 
mon law,  from  which  all  but  men 
were  excluded.  To  my  mind,  the 
proposition  is  too  clear  and  simple 
to  justify  argument. 

But  it  is  said  that  §  27,  article  4, 
of  the  (Constitution,  which  provides 
that  "law9  shall  be  made  to  exclude 
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from  serving  on  juries,  all  persons 
not  qualified  electors,  .  .  /'in 
effect,  imposes  jury  duty  upon  all 
qualified  electors,  and  when  our 
Constitution  was  so  amended  as  to 
confer  the  right  of  suffrage  upon 
women,  jury  duty  was  automatical- 
ly imposed  upon  them.  To  my  mind, 
the  portion  of  §  27,  article  4,  quoted, 
is  one  of  exclusion  and  not  one  of 
inclusion.  There  is,  as  I  view  it,  a 
wide  difference  between  a  statute  or 
constitutional  provision  which  im- 
poses jury  duty  upon  a  class  of  per- 
sons and  one  which  excludes  all 
other  persons  except  a  certain  des- 
ignated class.  Yet  the  section  men- 
tioned is  one  of  exclusion  only.  In 
any  event,  conceding  the  contrary 
view,  it  would  be  a  case  of  harmo- 
nizing the  two  sections  of  the  Con- 
stitution ;  and  if  my  view  is  correct, 
the  adoption  of  a  grand  jury  system 
composed  of  men  would  not  be  in 
the  least  nullified  by  such  a  section 
as  §  27,  article  4,  as  it  in  no  way 
conflicts  with  the  view  that  the 
grand  jury  should  be  composed  of 
men. 

If  my  assumption  that  the  Con- 
stitution adopted  the  common-law 
grand  jury  system  is  correct,  it  is 
clear  that  the  statutory  provisions 
relative  to  the  selection  of  grand 
jurors  are  of  no  assistance  to  us  in 
determining  the  main  question  in- 
volved; for  otherwise,  should  the 
Bolsheviki  get  control  of  our  legis- 
lature, the  entire  fundamental  law 
of  our  state  would  be  wiped  out 
within  thirty  days  from  their 
meeting. 

^  Nor  am  I  willing  to  concede  that* 
the  decision  in  Neal  v.  Delaware, 
103  U.  S.  370,  26  L.  ed.  567,  and 
similar  cases  in  that  court,  are  au- 
thority holding  a  contrary  view. 
Those  were  cases  wherein  it  was 


urged  that  the  exclusion  of  persons 
of  the  African  race  from  jury  duty, 
under  a  constitutional  provision  of 
Delaware  which  restricted  the  se- 
lection of  jurors  to  white  male  per- 
sons, was  in  violation  of  the  14th 
Amendment  to  the  Constitution  of 
the  United  States.  The  14th 
Amendment  providea  that  "all  per- 
sons born  or  naturalized  in  the 
United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  state 
wherein  they  reside.  No  state  shall 
make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States. 


» 


But  it  has  never  been  contended 
that  the  14th  Amendment  con- 
ferred all  the  privileges  of  citizen- 
ship upon  women,  for  if  such 
were  the  effect,  it  would  seem  that  it 
would  not  have  been  necessary  to 
amend  our  Constitution  to  confer 
the  elective  franchise,  upon  women, 
nor  would  it  be  necessary  to  now 
amend  the  Federal  Constitution,  as 
is  sought  to  be  done,  to  confer  the 
right  upon  them.  The  words  of 
Mr.  Justice  Field,  in  Ex  parte  Vir- 
ginia, 100  U.  S.  365,  25  L.  ed.  686,  3 
Am.  Crim.  Rep.  547,  are  of  force  in 
this  connection,  wherein  he  says: 
"But  the  privilege  or  the  duty, 
whichever  it  may  be  called,  of  act- 
ing as  a  juror  in  the  courts  of  the 
country  is  not  an  incident  of  citizen- 
ship. Women  are  citizens;  so  are 
the  aged  above  sixty,  and  children 
in  their  minority ;  yet  they  are  not 
allowed  in  Virginia  to  act  as  jurors. 
Though  some  of  these  are  in  all  re- 
spects qualified  for  such  service,  no 
one  will  pretend  that  their  exclusion 
by  law  from  the  jury  list  impairs 
their  rights  as  citizens." 


ANNOTATION. 
Women  as  grand  jurors. 


The  question,  decided  in  the  affirma- 
tive in  the  reported  case  (Parus  v. 
District  Ct.  ante,  140),  whether  con- 
ferring upon  women  the  right  to  vote 


makes  them  eligible  as  grand  jurors 
under  an  earlier  statute,  making  quali- 
fied electors  competent  to  serve  as 
grand  jurors,  was  answered  in  the  af- 
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finnative  also  by  the  supreme  court  of 
the  territory  of  Washinsiion,  in  Rosen- 
crantz  v.  Territory  (1884)  2  Wash. 
Terr.  267,  5  Pac.  305,  boldin£r  that  mar- 
ried women,  living  with  their  hus- 
bands, were  competent  as  grand  ju- 
rors, under  a  statute  providing  that 
all  electors  and  householders  shall  be 
competent  as  grand  jurors,  which  was 
in  force  at  the  time  of  passage  of  the 
statute  purporting  to  extend  the  right 
to  vote  to  women.  The  argument  of 
the  prevailing  opinion  was  mainly  ad- 
dressed to  the  point  that  married  wom- 
en, living  with  their  husbands,  were 
"householders'*  within  the  statute. 
The  contention  that  the  statute,  if 
given  an  application  qualifying  women 
as  grand  jurors,  would  be  unconstitu- 
tional on  the  ground  that  the  jury 
guaranteed  by  the  Constitution  is  a 
jury  of  men,  was  disposed  of  by  the 
statement  that  the  legislature  was  at 
liberty  to  provide  for  a  trial  of  crime 
(not  infamous)  without  the  present- 
ment of  a  grand  jury  at  all,  and,  a 
fortiori,  could  provide  for  its  present- 
ment by  other  than  the  common-law 
.  grand  jury.  Turner,  J.,  dissented  up- 
on the  ground  that  the  statute  in  re- 
lation to  the  qualifications  of  grand 
jurors  embraced  only  qualified  elect- 
ors, who  were  such  at  the  time  of  its 
passage,  or  might  become  such  under 
then  existing  laws,  and  upon  the  fur- 
ther ground  that  a  married  woman, 
living  with  her  husband,  was  not  a 
'^householder"  within  the  meaning  of 
the  statute.  The  importance  of  the 
fundamental  question  covered  by  the 
first  ground  and  the  paucity  of  judi- 
cial discussion  have,  led  to  a  some- 
what extended  quotation  from  his 
opinion. 

He  said:  "Who  shall  be  qualified 
electors,  and  what  classes  of  citizens 
shall  be  subject  to  jury  duty,  are  en- 
tirely different  questiolis,  having  no 
proper  relation  to  each  other.  There- 
fore, to  hold  that  the  legislature,  in 
passing  the  law  now  incorporated  in 
the  Ck)de  as  §  2078,  meant  to  establish 
a  rule  relating  to  jurors  which  might 
be  materially  altered  and  changed 
every  time  the  legislature  enlarged  or 
diminished  the  qualifications  of  elect- 
ors, is  to  suppose  that  that  body  con* 


templated  and  intended  to  provide  for 
a  course  of  conduct  by  its  successors^ 
opposed  to  the  spirit,  if  not  the  letter,, 
of  the  law  under  which  it  and  they 
had  and  have  their  being.  The  or- 
ganic act  says :  'Every  law  shall  em- 
brace but  one  object,  and  that  shall 
be  embraced  in  its  title.'  Section  2078 
says :  'Laws  relating  to  suffrage  may 
embrace  two  objects,  only  one  of 
which  need  be  expressed  in  the  title.* 
Such  is  the  effect  of  §  2078,  unless  it  be 
limited  as  I  have  suggested. 

"Another  argument  for  that  con- 
struction is  found  in  the  copstitutionaL 
requirements  concerning  jury  trials. 

''Section  2,  article  3,  of  the  Consti- 
tution of  the  United  States  provides: 
'The  trial  of  all  causes,  except  in  cases 
of  impeachment,  shall  be  by  jury,'  etc. 
Article  6  of  the  amendment  provides: 
'No  person  shall  be  held  to  answer  for 
a  capital  Or  otherwise  infamous  crime,, 
unless  on  a  presentment  or  indictment 
of  a  grand  jury,'  etc.  Article  7  of  the 
amendments  provides:  'In  suits  at 
cotnmon  law,  when  the  value  in  con- 
troversy shall  exceed  $12,  the  right  of 
trial  by  jury  shall  be  preserved,'  etc. 
The  terms,  'grand  jury,'  and  'trial  by 
jury,'  in  these  provisions,  have  been 
held  to  secure  to  the  citizens  in  the 
courts  of  the  United  States  and  in  the 
courts  of  the  territories,  such  a  grand 
jury  and  such  a  petit  jury  as  was  un- 
derstood and  secured  by  the  common 
law  of  England.  In  construing  such 
provisions,  both  in  the  courts  of  the 
United  States  and  in  the  courts  of  the 
states  having  similar  constitutional 
provisions,  it  has  been  held  that  the 
right  to  a  jury  trial,  and  the  right  to 
immunity  from  trial  for  crime,  ex- 
cept on  indictment  by  a  grand  jury, 
included  all  the  incidents  attaching  to 
such  proceedings.  One  of  the  inci- 
dents of  a  jury  trial  is  that  the  jury 
shall  not  be  composed  of  less  than 
twelve  men.  An  incident  of  indict^ 
ment  by  a  grand  jury  is  that  the  grand 
jury  shall  not  be  composed  of  less  than 
twelve  men;  or,  in  case  that  a  larger 
number  comprise  the  body,  that  twelve 
must  concur  in  finding  the  indictment^ 
so  that  a  man  shall  not  be  convicted 
of  a  crime  except  by  the  verdict  of 
twenty-four  of  his  neighbors.    Anoth- 
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er  incident  of  trial  by  jury  is  that  the 
verdict  shall  be  unanimous.  Another 
incident  is  that  the  jury  must  be  se- 
lected from  the  great  body  of  the  citi- 
zens living  in  the  vicinage;  and,  where 
the  number  from  whom  juries  may  be 
selected  has  been  unreasonably  di- 
minished by  law,  the  law  has  been  held 
unconstitutional,  as  impairing  the 
right  of  trial  by  jury. 

"The  application  of  all  this  to  §  2078 
of  the  Code  is  that  it  cannot  be  sup- 
posed that  the  legislature,  in  framing 
that  provision,  meant  to  leave  the  im- 
portant subject  of  jurors,  and  the  inci- 
dents attaching  to  jury  trials,  to  be  af- 
fected by  legislation  upon  an  entirely 
different  subject-matter. 

"It  might  well  be  that  at  some  fu- 
ture time  the  legislature  would  wish 
to  restrict  the  elective  franchise.  A 
provision  limiting  the  right  to  vote  to 
citizens  of  the  age  of  iifty  years  would 
be  lawful  as  concerns  the  rights  of 
electors,  but  it  would  be  unlawful  and 
unconstitutional  as  a  limitation  on  the 
right  of  trial  by  jury. 

"Another  incident  of  trial  by  jury 
at  common  law,  in  my  judgment,  was 
that  the  jury  should  be  composed  of 
men.  The  language  of  the  venire 
facias  was  that  the  sheriff  cause  to 
come  on  such  a  day  'twelve  free  and 
lawful  men.'  Blackstone  gives  as  one 
of  the  causes  of  challenge  to  the  poll, 
'propter  defectum;'  as,  if  a  juror  be 
alien  born,  this  is  defect  of  birth;  if 
he  be  a  slave  or  bondman,  this  is  de- 
fect of  liberty,  and  he  cannot  be  liber 
et  legalis  homo.  Under  the  word 
homo,  also,  though  a  name  common  to 
both  sexes,  the  female,  however,  is  ex- 
cluded, 'propter  defectum  sexus.'  It 
cannot  be  doubted  that  at  common  law 
one  of  the  incidents  of  a  jury  trial, 
with  one  exception,  and  that  founded 
on  regard  for  the  delicacy  of  the  sex, 
was  that  the  jury  should  be  composed 
of  men.  Blackstone  classes  that  quali- 
fication with  those  of  citizenship  and 
liberty.  It  is  said  that  the  rights  of 
the  weaker  sex,  if  I  may  now  call  them 
so,  are  more  regarded  than  in  the  days 
of  Blackstone ;  and  that  the  theory  of 
that  day,  that  women  were  unfitted  by 
physical  constitution  and  mental  char- 
acteristics to  assume  and  perform  the 


civil  and  politiear  duties  and  obliga- 
tions of  citizenship,  has  been  exploded 
by  the  advanced  ideas  of  the  19th  cen- 
tury. This  may  be  true.  No  man 
honors  the  sex  more  than  I.  None  has 
witnessed  more  cheerfully  the  im- 
provement in  the  laws  of  the  states, 
and  particularly  in  the  laws  of  this 
territory,  whereby  many  of  the  dis- 
abilities of  that  day  are  removed  from 
them,  and  their  just  personal  and 
property  rights  put  upon  an  equal 
footing  with  those  of  men.  I  cannot 
say,  however,  that  I  wish  to  see  them 
perform  the  duties  of  jurors.  The  lia- 
bility to  perform  jury  duty  is  an  ob- 
ligation, not  a  right.  In  the  case  of 
woman,  it  is  not  necessary  that  she 
should  accept  the  obligation  to  secure 
or  maintain  her  rights.  If  it  were,  I 
should  stifle  all  expression  of  the  re- 
pugnance that  I  feel  at  seeing  her  in- 
troduced into  associations  and  exposed 
to  influences  which,  however  others 
regard  it,  must,  in  my  opinion,  shock 
and  blunt  those  fine  sensibilities,  the 
possession  of  which  is  her  chiefest 
charm,  and  the  protection  of  which, 
under  the  religion  and  laws  of  all 
countries,  civilized  or  semicivilized,  is 
her  most  sacred  right. 

"If  one  woman  is  competent  as  a  ju- 
ror, all  women  having  the  same  quali- 
fications are  competent.  If  women 
may  try  one  case,  they  may  try  all 
cases.  It  is  unnecessary  to  say  more, 
to  suggest  the  shocking  possibilities 
to  which  our  wives,  mothers,  sisters, 
and  daughters  may  be  exposed,  unless 
the  legislature  should  hereafter  re- 
lieve us  from  what  I  believe  to  be  a 
mistaken  construction  of  the  law. 
These  observations,  however,  are  not 
pertinent  here.  The  question  is.  What 
is  the  law  ? 

"I  say  that  the  laws  now  concerning 
the  important  incidents  of  a  jury  trial 
are,  by  express  constitutional  provi- 
sion, what  they  were  at  the  common 
law,  and  that  under  that  law  a  jury 
was  no  jury  unless  it  was  composed 
of  men.  The  jury  spoken  of  by  the 
Constitution  is  the  common-law  jury, 
and  consists  of  twelve  men.  Note  to 
Sedgwick,  Stat.  &  Const.  Law,  493. 

"It  is  true  that  the  constitutional 
guaranty  of  indictment  before  trial  is 


ANNO.— WOMEN  AS  GRAND  JURORS. 


155 


extended  by  the  Constitution  to  the 
trial  of  offenses  only  that  are  infa- 
mous; and  that,  the  offense  above  not 
being  infamous,  it  is  competent  for 
the  legislature  to  have  the  indictment 
found  by  such  a  grand  jury  as  it 
pleases,  or  to  prosecute  without  indict- 
ment  of  a  grand  jury  if  it  pleases. 

"The  qualification  of  grand  and 
petit  jurors  being  fixed  by  the  same 
section  and  in  the  same  sentence  of 
the  law,  however,  it  is  certainly  a  good 
argument  against  a  construction  of 
that  law  that  would  make  women 
grand  jurors  in  case  of  misdemeanor, 
to  show  that  in  no  case,  even  by  ex- 
press enactment,  could  the  legislature 
make  women  petit  jurors  or  grand 
jurors  to  investigate  capital  or  other 
infamous  crimes.'' 

The  decision  in  the  Rosencrantz 
Case,  holding  married  women  com- 
petent as  grand  jurors,  was  followed 
in  Schilling  v.  Territory  (1884)  2 
Wash.  Terr.  283,  5  Pac.  926 ;  and  Walk- 
er  V.  Territory  (1884)  2  Wash.  Terr. 
286,  5  Pac.  313.  After  a  change  in  the 
personnel  of  the  court,  however,  these 
decisions  were  overruled  in  Harland 
V.  Territory  (1887)  3  Wash.  Terr.  131, 
13  Pac.  453,  it  being  held  in  that  case 
that  the  act  purporting  to  confer  the 
elective  franchise  on  women  was  in- 
valid, because  its  titl^  was  defective. 
The  decision  on  that  point,  of  course, 
was  fatal  to  the  contention  that  wom- 
en were  qualified  as  grand  jurors. 
Turner,  J.,  however,  took  occasion  to 
express  his  adherence  to  the  views  ex- 
pressed by  him' in  the  dissenting  opin- 
ion in  the  Rosencrantz  Case,  against 
the  position  that  the  extension  of  the 
franchise  to  women  could,  ipso  facto, 
bring  them  within  the  existing  statute, 
prescribing  the  qualifications  of  grand 
jurors.  In  this  connection  he  said: 
"Whatever  may  be  thought  of  the 
propriety  of  making  females  voters, 
there  is  but  one  opinion  among  the 
great  mass  of  the  people,  male  and 
female,  concerning  the  imposition  on 
the  latter  of  jury  duty,  and  that  opin- 
ion is  firmly  and  unalterably  against 
such  imposition.  The  legislature 
which  passed  the  Suffrage  Act,  com- 
ing from  the  people  and  representing 
their  sentiments,  cannot  be  supposed 


to  have  intended  the  accomplishment 
of  that  which  the  people  so  universally 
disapprove,  and  it  is  fair  to  suppose 
that  they  would  have  expressly  lim- 
ited the  effect  of  their  act  if  they  had 
foreseen  the  lengths  to  which  it  would 
be  attempted  to  carry  it.  However 
this  may  be,  the  later  act  dealt  entire- 
ly with  the  elective  franchise,  and,  as 
I  have  heretofore  shown,  it  could  not 
lawfully  have  had  in  contemplation 
any  other  object.  Neither  of  the  legis- 
latures, then,  responsible  for  the  re- 
spective acts,  the  joint  operation  of 
which  is  held  to  make  females  jurors, 
having  contemplated  such  a  thing,  it 
is  manifest  that  that  result  can  be  ar- 
rived at  only  by  a  process  of  judicial 
construction  which  servilely  follows 
the  letter  of  the  law,  and  sacrifices  the 
spirit.  Thus,  that  is  made  to  be  the 
law  which  was  never  in  the  mind  of 
any  except  the  most  visionary  en- 
thusiast. Well  may  it  be  exclaimed, 
in  the  face  of  such  judicial  exposition: 
'The  letter  kiljeth,  but  the  spirit  giveth 
life.' "  Langford,  J,,  who  concurred  in 
the  decision  that  the  statute  extending 
to  women  the  right  to  vote  was  in- 
valid because  of  its  title,  was  of  the 
opinion  also  that  married  women,  liv- 
ing with  their  husbands,  were  not 
"householders,"  and  for  that  reason 
also  were  not  qualified  to  serve  as 
grand  jurors.  Greene,  Ch.  J.,  dissent- 
ed as  to  all  points. 

The  decision  in  the  Harland  Case 
that  married  women  were  not  eligible 
as  grand  jurors  was  followed  in  Rum- 
sey  V.  Territory  (1883)  3  Wash.  Terr. 
332,  21  Pac.  152.  The  opinion  states 
that  two  of  the  present  quorum  were 
not  on  the  bench  when  the  Harland 
Case  was  decided,  and  did  not  adopt 
its  reasoning  further  than  to  concur  in 
the  view  there  presented  that  the  stat- 
ute purporting  to  make  females  quali- 
fied electors  was  invalid,  because  of  its 
defective  title.  The  Harland  Case  was 
also  followed  on  the  latter  ground  in 
White  V.  Territory  (1888)  3  Wash. 
Terr.  397,  19  Pac.  37,  no  opinion  being 
expressed  as  to  the  broader  grounds. 

In  a  case  governed  by  the  law  prior 
to  the  amendments  which  expressly 
made  women  competent  to  serve  both 
as  jurors  and  grand  jurors,  it  was  held 
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in  People  v.  Lensen  (1917)  34  Cal. 
App.  386,  167  Pac.  406,  that,  under  the 
statute  defining  a  grand  jury  as  a 
"body  of  men,"  women  were  not  com- 
petent to  serve  as  grand  jurors,  not- 
withstanding the  general  provision  of 
§  7  of  the  Penal  Code  that  "words 
used  in  the  masculine  gender  include 
the  feminine  and  neuter  gender."  The 
court  was  of  the  opinion  that  in  view 


of  the  fact  that,  from  the  earliest  pe- 
riod of  history  of  the  common  law^ 
juries,  grand  and  petit,  had  been  com- 
posed exclusively  of  men,  the  word 
"men,"  in  the  provisions  of  the  stat- 
ute in  relation  to  grand  jurors,  was  not 
used  in  its  general  sense,  and  the  stat- 
ute carried  with  it  the  implication  that 
grand  jurors  should  be  males. 

G.  H,  P. 


GRANT  D.  FARWELL,  Plff.  in  Err., 

v. 

PAUL  R.  WILCOX. 

Oklahoma  Supreme  Court  ^  October  22,  1918, 

(—  Okla.  — ,  175  Pac.  936.) 

Partnership  —  forcible  dissolution  —  right  of  action. 

1.  Where  a  partner  breaks  the  covenants  of  a  partnership  and  thereby 
wrongfully,  by  force  and  fear,  causes  its  dissolution,  the  other  may  main-- 
tain  an  action  of  assumpsit  against  him  for  the  damages  resulting. 

[See  note  on  this  question  beginning  on  page  158.] 


Damages  —  dissolution    of   partner- 
ship. 

2.  The  damages  in  such  cases  are 
the  profits  which  would  have  accrued 
to  the  plaintiff  from  a  continuation  of 
the  partnership  business  and  which 

Headnotes  by  Hooker,  G. 


were  a  loss  to  him  by  the  unauthorized 
dissolution. 

[See  20  R.  C.  L.  928.] 

Partnership  —  Statute  of  Frauds. 

3.  The  Statute  of  Frauds  will  not 
prevent  actions  of  this  character  from 
being  maintained. 


Error  to  the  District  Court  for  Dewey  County  (Mathews,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
alleged  to  have  been  caused  by  the  wrongful  dissolution  of  a  partnership^ 
Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 
Mr.  W.  A.  Briggs  for  plaintiff  in  er-     of  Selling,  and  also  a  Ford  agency,. 

which  he  wanted  to  sell  for  the  sum 
of  $3,000,  and  that  he  wanted  to 
buy  it,  but  did  not  have  the  money, 
so  he  (Wilcox)  interested  Farwell 
in  the  deal,  and  Farwell  refused  to 
pay  over  $2,500  for  same,  and  in 
order  to  consummate  the  transac- 
tion he  paid  to  M.  $500  and  Far- 
well  paid  to  him  $2,500,  and  the  deed 
was  made  to  Farwell  to  the  proper- 
ty, and  the  Ford  agency  was  taken 
in  the  name  of  Farwell,  and  he  and 
Farwell  operated  the  business  as  a 
partnership,     agreeing     to     share 


ror. 

Messrs.  Adams  &  Smith  for  defend- 
ant in  error. 

Hooker,  C,  filed  the  following 
opinion : 

Wilcox  sued  Farwell  to  recover 
damages  alleged  to  have  been  caused 
to  him  by  Farwell  ousting  him  by 
force  and  fear  from  a  partnership 
which  he  contends  they  had  made 
and  operated  in  Dewey  county  from 
August,  1915,  to  April,  1916. 

Wilcox  contends  that  one  M. 
owned  certain  property  in  the  city 


FARWELL 

(—  Okla,  — , 

equally  in  the  business  until  his  part 
of  the  profits  was*  sufficient  to  pay 
to  Farwell  the  entire  sum  of  money 
advanced  by  him  for  the  real  estate 
and  for  the  business  in  the  purchase 
of  cars,  and  then  the  real  estate  was 
to  be  conveyed  to  him  and  the  Ford 
agency  assigned  to  him;  that  about 
April  1, 1916,  Farwell  forcibly  oust- 
ed him  from  the  business,  and 
threatened  to  do  him  personal  vio- 
lence if  he  attempted  to  enter  the 
place  of  business  again,  and  this, 
notwithstanding  the  partnership 
had  made  large  profits  on  the  sale 
of  cars  and  accessories,  etc.,  which 
amounted  to  about  $10,000,  one  half 
of  which  he  claims  was  his,  and  all 
of  which  ("arwell  had  appropriated 
to  his  own  use,  and,  if  the  same  had 
been  applied  as  contemplated,  the 
money  due  by  him  to  Farwell  would 
have  been  repaid,  and  the  real  estate 
should  have  been  conveyed  to  him, 
and  the  Ford  agency  transferred  to 
him ;  and  that  when  Farwell  forced 
him  out  of  the  partnership  he  was 
thereby  damaged  to  the  extent  of 
his  profits. 

Farwell  asserts  that  Wilcox  was 
to  furnish  certain  sums  of  money 
to  be  used  in  this  enterprise  by  a 
certain  time,  and  that  he  was  not  to 
have  that  interest  unless  he  paid 
the  money,  and  that  Wilcox  failed  to 
procure  the  money,-  although  the 
time  was  extended  for  him  frequent- 
ly, and,  when  he  ascertained  that 
Wilcox  could  not  make  the  payment, 
he  forfeited  his  right  to  participate 
in  the  business. 

These  theories  were  submitted  to 
the  jury  under  proper  instructions, 
and  a  verdict  was  returned  for  the 
defendant  in  error,  and  the  plaintiff 
in  error  has  appealed  here  and  urges 
several  reasons  why  the  judgment 
of  the  lower  court  should  be  re- 
versed: 

(1)  That,  before  one  partner  may 
sue  another  on  a  cause  of  action 
arising  from  partnership  transact 
tions,  there  must  be  an  accounting 
and  dissolution,  and  the  partnership 
affairs  must  be  settled  so  it  may  be 
ascertained  if  any  suYn  be  due  to  the 
partners  after  its  debts  are  paid. 
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(2)  That  the  transactions  in- 
volved here  were  oral,  and  within 
the  Statute  of  Frauds. 

(3)  That  instruction  No.  5  was 
wrong. 

The  Supreme  Court  of  the  United 
States,  in  Karrick  v.  Hannaman, 
168  U.  S.  328,  42  L.  ed.  484,  18  Sup. 
Ct.  Rep.  135,  said :  "A  partner  who 
assumes  to  dissolve  the  partnership; 
before  the  end  of  the  term  agreed  on 
in  the  partnership  articles,  is  liable, 
in  an  action  at  law 
agaihst  him  by  his  TorciluTalir 

copartner    for    the  S^iiiio^'***** 
breach  of  the  agree- 
ment, to  respond  in  damages  for  the 
value  of  the  profits  which  the  plain- 
tiff would  otherwise  have  received." 

And  in  Bagley  v.  Smith,  10  N.  Y. 
489, 61  Am.  Dec.  766,  the  court  held : 
"One  partner  may  maintain  an  ac- 
tion at  law  against  another  for  a 
breach  of  the  copartnership  ar- 
ticles in  dissolving  before  the  period 
therein  limited." 

And  in  Taylor  v.  Bradley,  39  N. 
Y.  129, 100  Am.  Dec.  415 ;  Masterton 
V.  Brooklyn,  7  Hill,  61,  42  Am.  Dec. 
38 ;  Savery  V.  Ingersoll,  46  Hun,  179, 
and  Wakeman  v.  Wheeler  &  W.  Mfg. 
Co.  101  N.  Y.  205,  54  Am.  Rep.  676, 
4  N.  E.  264,  the  rule  is  announced 
that  the  damages  in  such  cases  are 

the      profits      which   »ama«e»- 

would  have  accrued  di«»oiution  of 
to  the  plaintiff  from  p-^-^'-^^^-^- 
a  continuation  of  the  partnership 
business,  and  which  are  lost  by  the 
unauthorized  dissolution. 

And  in  20  R.  C.  L.  928,  it  is  said : 
"As  has  already  been  seen,  when  a 
partner  breaks  the  covenants  of  a 
partnership  and  thereby  wrongfully 
causes  its  dissolution,  the  other  may 
maintain  an  action  of  assumpsit 
against  him  for  the  damages  result- 
ing. Most  authorities  agree  that 
the  damages  recoverable  by  one 
partner  for  his  copartner's  wrong- 
ful acts  in  dissolving  the  copartner- 
ship include  anticipated  profits  for 
.  the  residue  of  the  term  fixed  by  the 
articles,  and  that  a  partner  wrong- 
fully excluded  from  the  business  is 
entitled  to  his  share  of  the  profits 
on  the  completion  of  the  venture." 


158 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R, 


And  in  30  Cyc.  466,  it  is  said :  "In 
this  country  it  (meaning  an  action) 
will  lie  also  for  the  wrongful  ouster 
of  a  party  from  the  firm,  or  for  the 
wrongful  dissolution  of  the  firm  be- 
fore the  expiration  of  the  agreed 
term  of  its  existence." 

Newsom  v.  Pitman,  98  Ala.  526, 
12  So.  412 ;  Hunter  v.  Land,  81  Pa. 
296 ;  Dunham  v.  Gillis,  8  Mass.  462  ; 
Ross  V.  Henderson,  77  N.  C.  170; 
McCollum  V.  Carlucci,  206  Pa.  312, 
98  Am.  St.  Rep.  780,  55  Atl.  979; 
Karrick  v.  Hannaman,  su^ra — sup- 
port the  text  quoted. 

And  in  Webster  v.  Beau,  51 
L.R.A.(N.S.)  84,  note,  it  is  stated: 

"In  most  of  the  cases  upon  breach 
of  a  partnership  contract,  the  breach 
is  the  exclusion  of  the  wronged  part- 
ner from  the  business,  or  the  refus- 
al to  go  with  him  in  business.  The 
measure  of  his  damages  in  such  case 
is  his  loss  by  the  breach,  which, 
apart  from  the  question  of  misap- 
propriation of  contributed  property, 
etc.,  is  the  amount  of  profits  which 
he  would  have  made,  had  the  con- 
tract been  carried  out  according  to 
its  terms. 

"The  question  of  the  recovery  of 
profits  by  a  wronged  partner  may  be 
divided  into  the  recovery  of  actual 
profits  or  estimated  prospective 
profits.  Where  the  term  has  expired 
before  the  suit  or  before  the  trial, 
and  the  business  from  which  the 
plaintiff  has  been  excluded  has  made 
profits,  these  may  afford  a  definite 
basis  of  his  loss." 

Under  the  authority  of  this  court 
in  Powell  v.  Adler,  —  Okla.  — ,  — 

A.L.R.  — ,  172  Pac. 
65,  and  the  authori- 
ties there  cited,  the 
Statute  of  Frauds  does  not  apply 
here. 


Partnersta  tp— 
Statute  of 
Pravda. 


In  J.  I.  Case  Threshing  Mach.  Co. 
v.  Walton  Trust  Co.  39  Okla.  748^ 
136  Pac.  769,  this  court  said : 

"Resulting  trusts  are  those  which 
arise  where  the  legal  estate  in  prop- 
erty is  disposed  of,  conveyed,  or 
transferred,  but  the  intent  appears 
or  is  inferred  from  the  terms  of  the 
disposition,  or  from  accompanying 
facts  and  circumstances,  that  the 
beneficial  interest  is  not  to  go  to  or 
be  enjoyed  with  the  legal  title.  In 
such  a  case,  a  trust  is  implied  or  re- 
sults in  favor  of  the  person  for 
whom  the  equitable  interest  is  as- 
sumed to  have  been  intended,  and 
whom  equity  deems  to  be  the  real 
owner.     ... 

"Resulting  trusts  are  not  within 
the  Statute  of  Frauds,  and  may 
therefore  be  established  by  parol 
evidence,  where  not  otherwise  in- 
competent." 

See  also  Boyd  v.  Winte,  —  Okla. 
— ,  164  Pac.  781;  Hayden  v.  Dan- 
nenberg,  42  Okla.  776, 143  Pac.  859, 
Ann.  Cas.  19160,  1191;  McCoy  v. 
McCoy,  30  Okla.  379,  121  Pac.  176, 
Ann.  Cas.  1913C,  146.  And  Flesner 
V.  Cooper,  39  Okla.  133,  134  Pac. 
379,  and  Turner  v.  Turner,  34  Okla. 
284,  125  Pac.  730,  support  the  rule 
announced  in  Walton  Trust  Co. 
Case,  supra.    . 

There  was  no  error  prejudicial  to 
plaintiff  in  error  in  the  giving  of  in- 
struction No.  5. 

This  judgment  is  not  against  the 
partnership,  so  the  rights  of  credit- 
ors, if  any,  are  not  involved. 

The  judgment  of  the  lower  court 
is  afiirmed. 

Per  Curiam: 

Adopted  in  whole. 


ANNOTATION. 

Right  of  one  partner  to  maintain  action  at  law  against  the  other  for  damages 

from  wrongful  dissolution  of  firm. 


The  scope  of  this  annotation  is  lim- 
ited to  cases  involving  the  right  to 
bring  an  action  at  law  for  damages  for 
a  wrongful  dissolution  of  partnership, 


and  does  not  include  decisions  as  to 
the  right  to  maintain  such  an  action 
for  breach  of  an  executory  agreement 
to  enter   into  partnership,  or  for  a 
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breach  of  a  covenant  in  the  partner- 
ship asrreement  not  amounting  to  a 
virtual  abrogation  of  such  agreement, 
nor  cases  in  which  the  action  was  not 
for  damages  for  wrongful  dissolution, 
but  for  the  conversion  of  the  interest 
of  the  excluded  partner  in  the  firm 
property. 

The  decisions  upon  the  question  con- 
cur with  the  reported  case  (Farwell 
V.  Wilcox,  ante,  156),  in  holding  that 
an  action  for  damages  may  be  main- 
tained by  one  partner  against  a  co- 
partner, or  copartners,  in  a  court  of 
law,  for  a  wrongful  dissolution  of  the 
firm. 

United  States. — ^Karrick  v.  Hanna- 
man  (1897)  168  U.  S.  328,  42  L.  ed.  484, 
18  Sup.  Ct.  Rep.  135;  Zimmerman  v. 
Harding  (1913)  227  U.  S.  489,  57  L.  ed. 
608,  33  Sup.  Gt.  Rep.  387;  Kebart  v. 
Aikin  (1916)  146  G.  G.  A.  448,  232 
Fed.  454. 

Alabama.  —  Newsom  v.  Pitman 
(1892)  98  Ala.  526, 12  So.  412. 

Maryland. — ^Wadsworth  v.  Manning 
(1853)  4  Md.  59. 

Massachusetts. — Dunham  v.  Gillis 
( 1812)  8  Mass.  462. 

Mississippi. — Terry  v.  Garter  (1852) 
25  Miss.  168. 

New  York.— Bagley  v.  Smith  (1853) 
10  N.  Y.  489,  61  Am.  Dec.  756;  Hage- 
naers  v.  Herbst  (1898)  30  App.  Div. 
546,  52  N.  Y.  Supp.  360,  affirmed  on 
opinion  below  in  (1900)  164  N.  Y.  603, 
58  N.  E.  1088;  Westwood  v.  Gole 
(1910)  66  Misc.  53,  120  N.  Y.  Supp. 
884,  reversed  in  (1910)  139  App.  Div. 
841,  124  N.  Y.  Supp.  97. 

Pennsylvania. — Addams'  v.  Tutton 
(1861)  39  Pa.  447;  Hunter  v.  Land 
(1875)  81  Pa.  296;  Reiter  v.  Morton 
(1880)  96  Pa.  229;  McGollum  v.  Gar- 
lucci  (1903)  206  Pa.  312,  98  Am.  St. 
Rep.  780,  55  Atl.  979. 

And  compare  Ghild  v.  Swain  (1879) 
69  Ind.  230,  an  action  for  damages 
against  a  partner  who  had  absconded 
from  the  locality  in  which  the  firm's 
business  was  carried  on,  thereby  de- 


priving the  firm  of  the  benefit  of  his 
services. 

In  Jewett  v.  Brooks  (1883)  134 
Mass.  505,  it  was  said  by  Holmes,  J., 
that  the  rule  that  no  action  at  law 
can  be  maintained  by  one  partner 
against  another,  before  a  winding  up, 
applies  only  when  the  subject-matter 
of  the  claim  turns  out  to  be  an  item  in 
a  current  account,  because  the  plain- 
tifTs  right  is  not  to  receive  the  amount 
of  that  item,  but  only  the  balance  of 
the  account  when  taken;  but  that 
when  the  cause  of  action  is  a  complete 
repudiation  of  the  contract  on  which 
the  relation  between  the  parties  is 
founded,  no  such  reason  exists. 
'  The  statement  that  a  court  of  law  is 
the  appropriate  forum  is,  however, 
probably  true  only  in  cases  where  the 
recovery  sought  is  for  the  loss  of  pro- 
spective profits;  where  the  action  is 
one  for  profits  actually  earned  by  the 
continuance  of  the  partnership  busi- 
ness, the  necessity  of  an  accounting 
will  render  equity  the  proper  tribunal. 

Thus,  a  court  of  law  will  not  under- 
take to  entertain  such  an  action,  where 
it  will  be  necessary  for  the  jury  to 
take  a  strict  accounting,  covering  a 
long  period  and  many  transactions,  as 
where  the  plaintiff  measures  his  dam- 
ages by  the  exact  profits  actually  made 
after  the  wrongful  dissolution.  Price 
V.  Middleton  (1906)  75  S.  C.  105,  55  S. 
E.  156. 

The  bringing  of  an  action  at  law  by 
one  partner  against  the  other,  to  re- 
cover damages  for  the  latter's  breach 
of  the  partnership  contract  by  a  dec- 
laration of  dissolution,  followed  by  a 
complete  exclusion  of  the  former  from 
all  possession  or  control  of  the  joint 
property,  is  not  such  an  election  as 
will  bar  the  former's  right  to  sue  in 
equity  to  obtain  a  decree  of  dissolution 
and  an  accounting  of  the  partnership 
affairs.  Zimmerman  v.  Harding  (1913) 
227  U.  S.  489,  57  L.  ed.  608,  33  Sup.  Gt. 
Rep.  387*  B.  S.  O. 
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JOHN  HAYS  HAMMOND,  Appt,     • 

V. 

DANIEL  J.  SULLY. 

JHstrict  of  Columbia  Court  of  Appeais -^  Fehruary  1,  1919. 

(48  App.  D.  C.  320.) 

Corporation  —  liability  of  directors  —  rescission  of  contract  —  motive. 

1.  Members  of  a  board  of  directors  of  a  corporation  are  not  liable  :n 
damages  for  rescinding  a  contract  to  take  over  stock  of  another  corpora- 
tion, to  one  who  was  to  dispose  of  the  stock  at  a  profit  to  himself,  merely 
because  the  resolution  was  passed  for  the  purpose  of  injuring  the  rights 
of  such  person. 

[See  note  on  this  question  beginning  on  page  166.] 


Trial  —  instruction  —  duty  of  jury. 

2.  The  jury  is  bound  to  follow  in- 
structions as  to  the  law  given  them  by 
the  court. 

rSee  16  R.  C.  L.  183.] 

•Corporation  —  sinister  act  of  directors 
— liability. 

3.  A  board  of  directors  of  a  cor- 
poration cannot  be  amerced  in  dam- 
ages for  passing  a  perfectly  legal  res- 


olution, because  their  motives  in  doing 

so  were  sinister. 

• 

Conspiracy  —  use  of  lawful  means  — 
effect. 

4.  In  determining  liability  for  a  con- 
spiracy, the  means  by  which  the  wrong 
is  accomplished,  whether  lawful  or  un- 
lawful, are  immaterial. 

[See  5  R.  C.  L.  1061,  1065.] 


Appeal  by  defendant  from  judgment  of  the  Supreme  Court  in  favor  of 
plaintiff  in  an  action  brought  to  recover  damages  for  alleged  conspiracy. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  George  P.  Hoover,  J.  Spald- 
ing Flannery,  and  Frederic  D.  Mc- 
Kenney,  for  appellant: 

In  an  action  for  conspiracy  it  is 
not  only  necessary  to  prove  combina- 
tion and  united  action,  but  also  to  al- 
lege and  to  prove  damage. 

Adler  v.  Fenton,  24  How.  407,  16 
L.  ed.  696;  Jackson  v.  Morgan,  49  Ind. 
App.  390,  94  N.  E.  1021;  Robinson  v. 
Van  Hooser,  116  C.  C.  A.  294,  196 
Fed.  623;  Lewis  v.  Corbin,  195  Mass. 
524,  122  Am.  St.  Rep.  261,  81  N.  E. 
248 ;  O'Callaghan  v.  Cronan,  121  Mass. 
115;  Darrow  v.  Briggs,  261  Mo.  278, 
169  S.  W.  118;  Kimball  v.  Harman,  34 
Md.  411,  6  Am.  Rep.  340;  Hollinber- 
ger  V.  Stewart,  41  App.  D.  C,  197. 

If  the  thing  done  by  the  directors  of 
the  company  at  their  corporate  meet- 
ing was  within  the  scope  of  their  cor- 
porate duties,  and  was  in  itself  law- 
ful, then  the  motive  which  actuated 
one  or  all  in  its  doing  was  and  is  of 
no  consequence,  and,  in  such  an  ac- 
tion as  this,  cannot  be  inquired  of  or 
into. 

Cooley,    Torts,    497;    Chambers    v. 


Baldwin,  91  Ky.  121,  11  L.R.A.  645,  34 
Am.  St.  Rep.  165,  15  S.  W.  57;  People 
V.  Duke,  19  Misc.  292,  44  N.  Y.  Supp. 
336;  St.  Louis  S.  W.  R.  Co.  v.  Thomp- 
son, 19  Ann.  Cas.  1250  and  note,  102 
Tex.  89,  113  S.  W.  144;  Boston  v.  Sim- 
mons, 150  Mass.  461,  6  L.R.A.  630,  15 
Am:  St.  Rep.  230,  23  N.  E.  210. 

Messrs.  J.  C.  Gittings  and  T.  M.  Git- 
tings  for  appellee. 

Mr.  Chief  Justice  Smyth  delivered 
the  opinion  of  the  court: 

Daniel  J.  Sully  brought  action 
against  John  Hays  Hammond  and 
six  others,  wherein  he  charged  that 
they  had  entered  into  a  conspiracy 
for  the  purpose  of  injuring  certain 
contractual  and  conventional  rights 
of  his,  and  that  in  pursuance  of  this 
conspiracy  they  did  certain  things 
which  damaged  him  in  the  sum  of 
$1,500,000.  Two  of  the  defendants 
were  never  served  with  summons, 
and  the  others,  except  Hammond, 
were  dismissed  out  of  the  action. 


HAMMOND 

(48  App.  D. 

There  was  a  verdict  and  judgment 
in  favor  of  Sully  for  $30,000. 

The  record  is  quite  extensive,  but 
we  think  the  salient  points  may  be 
stated  as  follows:  The  National 
Cotton  Improvement  Company,  with 
a  capital  of  $1,500,000,  owned  all  the 
rights  in  American  patents  for  a 
cotton  gin  invented  by  Willard  D. 
Doremus.  These  rights  formed  the 
chief,  if  not  the  sole,  assets  of  the 
corporation.  The  stock  of  the  com- 
pany, except  a  few  shares,  was  held 
by  John  P.  Miller  in  trust  for  him- 
self, Doremus,  and  Addison  G.  Du- 
Bois.  On  December  28,  1909,  Mil- 
ler, as  party  of  the  first  part,  and 
Hammond  and  Sully,  acting  for  a 
syndicate  composed  of  themselves 
and  others,  as  parties  of  the  second 
part,  entered  into  a  contract  where- 
in it  was  recited  that  Miller  owned 
a  certain  amount  of  the  capital 
stock  of  the  National  Cotton  Im- 
provement Company;  that  the  par- 
ties of  the  second  part  were  about 
to  form  a  corporation  to  be  known 
as  the  General  Cotton  Securities 
Company,  or  such  other  name  as 
they  might  select,  for  the  purpose 
of  holding  the  "securities  of  corpo- 
rations engaged  in  the  ginning, 
warehousing,  and  general  develop- 
ment of  the  cotton  business,"  with  a 
capital  stock  of  $7,000,000  common, 
and  $3,000,000  preferred,  stock. 

By  this  contract  Miller  was  to  de- 
liver to  the  parties  of  the  second 
part  $471,200  of  the  preferred,  and 
$967,200  of  the  common,  stock  of 
the  first-named  corporation,  and  to 
accept  therefor  $37,500  in  cash, 
$1,000,000  in  common,  and  $1,000,- 
000  in  preferred,  stock  of  the  new 
corporation;  the  parties  of  the  sec- 
ond part  might  transfer  the  stock 
received  by  them  from  Miller  to  the 
new  corporation  for  $3,000,000  at 
par  of  its  common,  and  $3,000,000 
at  par  of  its  preferred,  stock ;  Mil- 
ler was  to  deliver  to  the  parties  of 
the  second  part  the  $1,000,000  of 
preferred  stock  received  by  him 
from  the  new  corporation,  to  be  sold 
by  them  so  as  to  net  to  him  the  sum 
of  $400,000 ;  and  the  parties  of  the 
second  part  were  to  "use  their  best 
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endeavors  to  sell  $2,000,000"  of  the 
new  corporation's  preferred  stock, 
and  so  much  as  might  be  necessary 
of  the  common  stock  thereof,  as 
would  "net  to  its  treasury  the  sum 
of  $1,600,000."  It  was  also  provid- 
ed that  the  parties  of  the  second 
part  "shall  be  under  no  personal  lia- 
bility by  virtue  of"  the  agreement 
with  respect  to  the  sale  of  the 
$1,000,000  of  preferred  stock  for  the 
use  of  Miller,  and  the  $2,000,000  for 
the  use  of  the  new  corporation,  ex- 
cept to  account  for  the  proceeds  of 
the  sales.  On  December  29,  Ham- 
mond's check  for  $37,500  was  de- 
livered to  Miller's  attorney. 

Soon  thereafter  the  new  corpo- 
ration jwas  formed  under  the  name 
of  the  General  Cotton  Securities 
Company.  For  brevity  we  shall  re- 
fer to  it  herein  as  the  Securities 
Company. 

Sully  assuming  to  act  for  himself, 
Hammond  and  the  other  members 
of  the  syndicate  at  once  made  the 
Securities  Company  a  proposition 
that,  in  consideration  of  the  delivery 
to  him  of  the  $6,000,000  of  stock 
mentioned  in  the  agreement  of  De- 
cember 28,  he  would  "pay  it  upon 
demand  $1,600,000,  without  inter- 
est, at  such  times  and  in  such 
amounts"  as  it  might  require.  Im- 
mediately thereafter  (January  7)  a 
contract  was  made  between  Sully 
and  the  Securities  Company,  em- 
bodying his  proposition  and  the 
company's  acceptance  thereof. 

On  January  12,  Sully,  as  party  of 
the  first  part,  and  Hammond  and 
others,  as  parties  of  the  second  part, 
made  an  agreement  in  which  Sully 
was  appointed  manager  of  the  syn- 
dicate, for  the  purpose  of.  signing 
agreements  for  the  sale  of  the  stock 
of  the  Securities  Company  and  of 
paying  out  moneys  received  from 
such  sales.  This  agreement  also 
fixed  the  price  at  which  the  stock 
should  be  sold.  Prior  to  this,  on 
January  7,  a  contract  had  been  made 
between  Sully  and  his  associates 
with  respect  to  the  division  of  the 
profits  to  be  realized  from  the  trans- 
actions of  the  syndicate.  They  were 
to  be  divided  into  three  parts,  of 
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which  Sully  should  rieceive  one  part. 
It  also  provided  for  the  payment  out 
of  the  gross  profits  of  $100,000  to 
Hammond  for  the  purpose  of  reim- 
bursing him  for  expenses  thereto- 
fore incurred,  as  well  as  for  any 
expenses  which  he  might  subse- 
quently incur  on  account  of  the 
syndicate.  Sully  was  without  finan- 
cial means. 

In  February,  Hammond  accused 
Sully  of  having  obligated  him  per- 
sonally to  the  payment  of  the 
$1,600,000  to  the  Securities  Com- 
pany, by  the  agreement  of  January 
7  with  that  company.  This  Sully 
denied. 

Sully  entered  actively  upon  the 
work  of  tiying  to  dispose  of  the 
stock.  He  interested  many  persons 
of  financial  importance,  but  made 
no  sales  until  the  latter  part  of  Sep- 
tember, 1910,  when  he,  acting  for 
himself  and  assuming  to  act  as  the 
syndicate  manager  and  for  the  Se- 
curities Company,  entered  into  a 
contract  with  S.  W.  Fordyce  of  St. 
Louis,  who  owned  the  majority  of 
the  stock  of  the  Thomas-Fordyce 
Manufacturing  Company,  by  which 
he  was  to  make  certain  expendi- 
tures for  the  purpose  of  demonstrat- 
ing the  commercial  adaptability  of 
five  cotton  gins  of  the  Doremus- 
Fordyce  type,  and,  if  they  were 
found  to  be  satisfactory  to  Fordyce, 
the  Securities  Company  was  to  de- 
liver to  him  $250,000  of  its  pre- 
ferred stock  at  $90  per  share,  and  to 
accept  in  payment  preferred  stock 
of  the  Thomas-Fordyce  Company, 
at  a  valuation  of  $100  per  share,  and 
also  to  pay  in  cash  the  outstanding 
accounts  of  the  Thomas-Fordyce 
Company  in  an  amount  not  to  exceed 
$250,000.  The  contract  also  recited 
that  all  the  parties  thereto  under- 
stood the  minimum  value  of  the  as- 
sets of  the  Thomas-Fordyce  Com- 
pany was  $500,000. 

A  few  days  afterwards,  at  a  meet- 
ing between  Sully,  Hammond,  and 
others,  Sully  outlined  the  Fordyce 
contract  to  them,  but  did  not  say 
that  the  shares  of  the  Securities 
Company  which  he  had  sold  were  to 
be  paid  for  by  shares  of  the  Thomas- 


Fordyce  Company  stock,  or  that  the 
Securities  Company  was  to  obligate 
itself  to  pay  $250,000  of  the  Thom- 
as-Fordyce Company's  debts. 

In  the  early  part  of  October,  Sully 
had  an  interview  with  Hammond, 
in  which  the  latter  insisted  upon 
having  a  further  test  made  of  the 
Doremus  gin  before  a  prospectus  of 
the  Securities  Company  was  issued, 
and  offered  to  pay  the  expenses  of 
the  test  up  to  $10,000.  As  they  were 
about  to  separate  Sully  renewed  a 
request  which  he  had  made  for 
$1,500  on  his  personal  account, 
which  Hammond  refused.  A  short 
time  afterwards,  but  on  the  same 
day.  Sully  informed  Hammond  that 
he  would  issue  the  prospectus  just 
as  soon  as  he  got  back  to  Washing- 
ton, in  order  that  he  might  sell  stock 
for  the  purpose  of  raising  funds, 
Hammond  having  refused  to  ad- 
vance any  more;  to  which  Ham- 
mond replied :  "If  you  do,  Mr.  Sully, 
I  will  repudiate  you  and  your  pro- 
spectus in  every  newspaper  in  the 
country. 

The  next  day  Sully  wrote  to  Mil- 
ler that,  in  view  of  Hammond's  re- 
fusal to  advance  the  money  which 
he  had  requested,  he  wished  to  noti- 
fy him  that  he  had  used  his  best  en- 
deavors to  sell  the  stock,  but  that, 
owing  to  Hammond's  failure  to  co- 
operate with  him,  he  was  unable  to 
do  so,  and  that  he  would,  on  demand 
from  Miller,  turn  back  to  the  latter, 
so  far  as  he  was  able  to  do,  all  his 
rights  or  interest  under  the  contract 
of  December  28,  1909.  Miller,  on 
November  23,  accepted  the  proposi- 
tion, and  so  notified  Sully,  and  de- 
manded the  return  to  him  of  the 
capital  stock  of  the  National  Cot- 
ton Improvement  Company  which 
he,  Miller,  had  delivered  to  Sully 
and  Hammond  under  the  contract  of 
December  28, 1909. 

The  same  day  on  which  Sully 
wrote  the  letter  to  Miller,  he  ten- 
dered his  resignation  as  vice  presi- 
dent, general  manager,  and  director 
of  the  Securities  Company  to  Ham- 
mond, who  was  then  president  of  the 
company. 

Sully  wrote  to  Fordyce  on  No- 
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vember  16  not  to  give  Hammond,  or 
anyone  representing  him,  any  ink- 
ling of  the  terms  of  the  contract  be- 
tween Fordyce  and  himself. 

On  the  same  day  on  which  this  let- 
ter was  written  there  was  a  meeting 
of  the  board  of  directors  of  the  Se- 
curities Company,  which  Sully  at- 
tended. At  tJiis  meeting  Hammond 
said  to  Sully,  "You  are  trying  to 
stick  me  for  $1,600,000/'  to  which 
Sully  replied,  "I  am  not  trying  to  do 
anything  of  the  kind,  and  you  know 
better  than  that;"  and  further  re- 
marked that  he  had  proved  to  him, 
Hammond,  that  there  was  no  lia- 
bility on  the  part  of  the  syndicate 
for  the  $1,600,000,  so  long  as  the 
members  "used  good  faith."  Not- 
withstanding Sully's  assurance,  tl^ 
board  at  this  meeting  so  changed 
the  minutes  of  the  January  meeting 
as  to  make  it  appear  that  the  prop- 
osition by  Sully  which  the  board 
had  accepted  did  not  obligate  either 
Sully,  Hammond,  or  the  other  mem- 
bers of  the  syndicate  to  pay  the 
$1,600,000,  unless  they  sold  the 
stock. 

On  November  19,  Sully  wrote 
Hammond  to  the  effect  that  he  had 
changed  his  position  with  respect  to 
the  tatter's  liability  to  the  Securities 
Company  for  the  $1,600,000,  and 
called  upon  him  to  make  arrange- 
ments to  take  care  of  the  payment 
of  that  sum,  in  case  the  syndicate 
was  asked  for  it  or  any  part  thereof. 

Later  he  admitted  that,  in  Oc- 
tober, he  had  been  advised  by  his 
counsel  that  he  and  Hanamond  were 
jointly  liable  for  that  sum  of  money 
to  the  Securities  Company  under 
the  agreement  which  he,  Sully,  Jiad 
made  with  the  company  in  the  pre- 
vious January. 

On  November  28  the  board  of  di- 
rectors of  the  Securities  Company 
met  again.  A  quorum  of  the  di- 
rectors was  present,  but  all  the 
others,  including  Sully,  had  notice 
of  the  meeting.  Hammond  presided. 

Sully's  letter  to  Miller  of  October 
12,  to  which  reference  has  already 
been  made,  in  which  he  offered  to  do 
all  in  his  power  to  turn  back  to  Mil- 
ler all  rights  which  he  might  have 
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under  the  contract  of  December  28, 
was  laid  before  the  meeting;  also  a 
letter  from  Hammond  to  Miller, 
which  was  joined  in  by  other  mem- 
bers of  the  syndicate,  making  sub- 
stantially the  same  offer  as  that 
made  by  Sully.  Miller  stated  that 
he  had  written  to  Sully,  assenting  to 
his  proposition  of  October  12,  and 
then  demanded  the  redelivery  to 
him  of  the  National  Cotton  Improve- 
ment Company's  stock  which  he  had 
placed  in  the  hands  of  the  syndicate 
under  the  agreement  of  December 
28.  Hammond,  on  behalf  of  the 
syndicate,  offered  to  return  to  the 
Securities  Company  the  stock  which 
the  syndicate  had  received  from  it 
for  sale,  except  a  few  qualifying 
shares  held  by  the  directors  of  the 
company.  The  board  accepted  the 
Hammond  offer,  rescinded  the  con- 
tract of  January  7,  whereby  the 
syndicate  was  to  purchase  the  stock 
of  the  Securities  Company,  accepted 
a  return  of  all  the  stock  which  the 
company  had  placed  in  the  hands  of 
the  syndicate,  directed  that  it  be 
canceled  and  that  the  stock  of  the 
National  Cotton  Improvement  Com- 
pany be  returned  to  Miller  in  ac- 
cordance with  his  request.  Thus, 
all  the  stock  of  the  Securities  Com- 
pany which  the  syndicate  was  to 
sell,  and  from  the  sale  of  which' 
Sully  and  the  other  members  ex- 
pected to  reap  a  profit,  was  canceled. 
But  this  is  what  Sully  desired  to  ac- 
complish when,  on  October  12,  he* 
said  to  MillS*:  "I  will,  on  your  de- 
mand, proceed  as  far  as  I  can  to 
turn  back  to  you  legally  all  and  any 
of  the  rights  or  interests  that  I  may 
have  under  this  contract"  [of  De- 
cember 28] .  Miller,  during  the  life 
of  the  offer,  made  the  demand  re- 
ferred to.  The  action  of  the  board 
of  directors  of  the  Securities  Com- 
pany just  mentioned  enabled  the 
parties  to  satisfy  the  demand ;  and 
thus  what  Sully  desired,  if  we  are  to 
credit  his  statement,  was  brought  to 
pass. 

Sully  asserts  that  the  resolution 
passed  by  the  board  on  November 
23  was  born  of  a  conspiracy  to  in- 
jure him,  and  not  of  a  desire  to  ad- 
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vance  the  interests  of  the  corpora- 
tion. 

At  the  close  of  all  the  evidence, 
Hammond  moved  for  a  directed  ver- 
dict, which  was  overruled. 

The  learned  trial  justice,  after  a 
careful  review  of  the  evidence,  said 
to  the  jury :  "When  we  boil  this  case 
down  to  its  last  analysis,  in  my  opin- 
ion it  turns  on  the  motive  which  in- 
duced the  action  of  the  board  of  di- 
rectors on  the  23d  of  November, 
1910,  in  the  passage  of  the  resolu- 
tion which  they  adopted."  He 
charged  that  there  was  no  evidence 
of  actual  damage,  and  that  unless 
the  jury  found  that  Hammond  and 
his  associates,  in  the  passage  of  the 
resolution  of  November  23,  were 
actuated  by  a  malignant  purpose, 
their  verdict  must  be  for  the  de- 
fendant. 

The  jury  was  bound  to  follow 
these  instructions  (Kuhn  v.  Chicago, 

Trl«l«in.trne.  M     &    St.    PR.    Co. 

tioii-dnty  of  74  Iowa,  137,  140, 
j«y.  3^  N.W.116;  Bart- 

ling  V.  Behrends,  20  Neb.  211,  29  N. 
W.  472;  Moore  v.  Hinkle,  151  Ind. 
343,  50  N.  E.  822),  and  we  must 
presume  that  they  did  so  (Shreve- 
port  V.  Cole,  129  U.  S.  36,  42, 
32  L.  ed.  589,  591,  9  Sup.  a. 
Rep.  210),  and  were  governed 
by  them  in  formulating  their 
verdict.  If  there  was  vice  in  the  in- 
struction, it  inheres  in  the  verdict. 
,  Two  questions,  then,  are  presented 
for  solution :  (a)  May^the  membersr 
of  a  board  of  directors,  under  any 
circumstances,  be  subjected  to  puni- 
tive damages  because  they  voted  for 
a  resolution  which  resulted  in  no 
actual  damage  to  the  plaintiff,  and 
(b)  if  so,  may  they  be  amerced  in 
damages  for  passing  a  perfectly  le- 
gal resolution,  if  it  be  found  that 
their  motives  in  doing  so  were 
sinister. 

Concerning  the  first  question,  the 
authorities  are  by  no  means  in  har- 
mony, as  a  study  of  the  following 
will  show;  2  Sutherland,  Damages, 
3d  ed.  §  406,  p.  1129 ;  Hanewacker 
v.  Ferman,  152  111.  321,  325,  38  N. 
E.  924 ;  Kuhn  v.  Chicago,  M.  &  St. 
P.  R.  Co.  74  Iowa,  137,  141,  37  N. 


W.  116;  Girard  v.  Moore,  86  Tex. 
675,  26  S.  W.  945;  Stacy  v.  Port- 
land  Pub.  Co.  68  Me.  279,  287;  Wil- 
son V.  Vaughn,  23  Fed.  229 ;  Press 
Pub.  Co.  V.  Monroe,  51  L.R.A.  353, 
19  C.  C.  A.  429,  38  U.  S.  App.  410, 
73  Fed.  196,  201.  But  we  do  not 
find  it  necessary  to  decide  the  point. 
Whatever  its  solution  may  be,  it 
would  appear  that  in  any  event  there 
must  be  proof  of  a  tortious  act. 

This  brings  us  to  the  second  ques- 
tion. In  our  view  it  would  be  a 
dangerous  doctrine  to  announce  that 
a  party  may  be  punished  for  doing 
that  which  is  legal,  if,  in  the  judg- 
ment of  a  jury*  his  motive  was  un- 
worthy. Neither  the  diligence  of 
counsel,  nor  our  own  researches, 
have  uncovered  any  _ 

authority,  either  »inutJ?ae?of 
text  or  decision,  Hawm""" 
which  approves 
such  a  principle.  Nor  is  it  in  conso- 
nance with  reason.  The  motive  of 
an  act,  as  a  general  thing,  has  to  do 
with  its  ethical  value,  not  with  its 
juristic  character,  and  is  immaterial 
where  the  act  itself  is  legal.  To 
condemn  a  legal  act  because  of  the 
motive  which  inspired  it  would  be 
to  subordinate  the  legal  to  the  ethi- 
cal, would  be  to  condition  the  validi- 
ty of  acts  upon  the  motive  which 
called  them  into  existence.  This  is 
not  within  the  province  of  jurispru- 
dence. Until  ethical  principles  are 
adopted  by  the  law,  they  lie  in  a  do- 
main apart  from  the  field  in  which 
jurisprudence  operates.  "As  long 
as  a  man  keeps  himself  within  the 
law  by  doing  no  act  which  violates 
it,  we  must  leave  his  motives  to  Him 
who  searches  hearts."  Chambers  v. 
Baldwin,  91  Ky.  121,  11  L.R.A.  545, 
34  Am.  St.  Rep.  165,  15  S.  W.  57. 
This  is  in  harmony  with  many  deci- 
sions of  the  Federal  courts.  We 
cite  a  few:  Evans  v.  Sioux  City 
Service  Co.  206  Fed.  841,  844;  Ja- 
cobson  V.  Chicago,  R.  I,  &  P.  R.  Co. 
176  Fed.  1004,  1005 ;  Enos  v.  Ken- 
tucky Distilleries  &  Warehouse  Co. 
189  Fed.  342,  347;  Warax  v.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  72  Fed. 
637,  640 ;  Welch  v.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  177  Fed.  760, 764 ;  Chi- 


HAMMOND 

ii8  App.  D. 

cago,  B.  &  Q.  R.  Co.  v.  Willard,  220 
U.  S.  413,  427,  55  L.  ed.  521,  527, 
31  Sup.  Ct.  Rep.  460 ;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Schwyhart,  227  U.  S. 
184, 193,  57  L.  ed.  473,  477,  33  Sup. 
Ct.  Rep.  250;  Adler  v.  Fenton,  24 
How.  407,  410,  16  L.  ed.  696,  697 ; 
niinois  C.  R.  Co.  v.  Sheegog,  215  U. 
S.  308,  316,  54  L.  ed.  208,  211,  30 
Sup.  Ct.  Rep.  101;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Dowell,  229  U.  S.  102, 
113,  57  L.  ed.  1090,  1095,  33  Sup. 
Ct.  Rep.  684. 

In  the  Warax  Case,  Judge  Taft 
said:  "If  the  right  exists,  the  mo- 
tive for  its  exercise  cannot  defeat 
it." 

The  court  announced  in  the  Adler 
Case  that  "an  act  legal  in  itself,  and 
violating  no  right,  cannot  be  made 
actionable  on  account  of  the  motive 
which  superinduced  it.  It  is  the 
province  of  ethics  to  consider  of  ac- 
tions in  their  relation  to  motives, 
but  jurisprudence  deals  with  actions 
in  their  relation  to  law,  and  for  the 
most  part  independently  of  the 
motive." 

Mr.  Justice  Holmes,  speaking  for 
the  court  in  the  Sheegog  Case,  said : 
"In  the  case  of  a  tort  which  gives 
rise  to  a  joint  and  several  liability, 
the  plaintiff  has  an  absolute  right  to 
elect,  and  to  sue  the  tort-feasors 
jointly  if  he  sees  fit,  no  matter  what 
his  motive." 

All  the  foregoing  decisions  deal 
with  cases  in  which  the  element  of 
conspiracy  was  lacking.  If  the  jury 
in  the  present  case  had  been  told  by 
the  court  that  they  could  not  find 
for  the  plaintiff  unless  the  damages 
of  which  he  complained  were  the  re- 
sult of  a  conspiracy  between  Ham- 
mond and  others,  the  above  authori- 
ties would  not  be  in  point,  because 

in  the  case  of  a  con- 
spiracy the  means 
by  which  the  wrong 
is  accomplished,  whether  lawful  or 
unlawful  in  themselves,  are  imma- 
terial. United  States  v.  Rintelen, 
233  Fed.  793,  796;  United  States  v. 
Moore,  173  Fed.  122,  132;  State  v. 
Buchanan,  5  Harr.  &  J.  317,  9  Am. 
Dec.  534 ;  12  C.  J.  §  3,  p.  545.  The 
gravamen  of  the  action  lies  in  the 
conspiracy  and  the  resulting  dam- 
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age.     HoUinberger  v.  Stewart,  41 
App.  D.  C.  197, 199. 

But  the  deliberations  of  the  jury 
were  not  limited  by  the  court  to  the 
conspiracy  charged.  After  stating 
that  a  party  has  a  right  to  rescind 
a  contract  "which  threatens  to  turn 
out  disastrously  for  him,  .  .  . 
subject,  however,  to  being  mulcted 
in  damages  by  the  other  party  to  the 
contract  for  whatever  loss  he  may 
(might)  suffer,"  the  court  said :  "So 
that,  in  reaching  a  conclusion  in  this 
case,  you  are  to  consider  all  the  ele-: 
ments' which  entered  into  the  con- 
sideration of  the  defendant  and  his 
associates  on  the  board  of  directors 
in  passing  the  resolution  which  took 
away  the  rights  of  the  plaintiff  un- 
der these  contracts,  on  the  one  hand, 
and  if  the  motives  that  inspired  that 
action,  if  the  purposes  which  they 
had  in  view,  were  for  their  own  pro- 
tection,  or  were  bona  fide,  to  release  ' 
them  from  an  obligation  which 
seemed  to  be  a  menace  to  the  com- 
pany, or  to  the  individuals  connect- 
ed with  the  company,  or  in  good 
faith  was  to  terminate  an  agreement 
which  apparently  had  no  possibility 
or  no  probability  of  being  carried 
out  by  the  other  party  to  it,  or  for 
any  other  reason  involving  good 
faith  on  their  part,  then  Mr.  Sully 
is  not  entitled  to  recover  in  this 
case.  On  the  other  hand,  if  the  thing 
was  done  maliciously,  if  this  resolu- 
tion was  passed  maliciously,  for  the 
sake  of  injuring  the  property  rights 
of  the  plaintiff,  and  not  for  these 
other  motives  which  I  have  de- 
scribed, then  he  is  entitled  to  a  ver- 
dict at  your  hands,  to  be  measured 
by  a  rule  or  an  instruction  which  I 
will  give  you  later." 

Thus,  the  jury  were  told,  in  effect, 
that  the  resolution  of  November  23, 
by  which  the  contracts  referred  to 
therein  were  rescinded,  was  legal, 
and  if  Hammond  and  his  associates 
were  liable  to  Sully  on  account  of 
the  passage  of  that  resolution,  it 
must  be  upon  the  assumption  that 
their  motive  in  passing  it  was 
vicious.  By  this  instruction  the 
question  of  conspiracy  was  put  out 
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of  sight.  Guided  by  it,  the  jury 
could  have  found  that  there  was  no 
conspiracy,  and  yet  returned  a  ver- 
dict against  Hammond  on  account 
of  the  motive  which  actuated  him 
in  doing  what  the  court  had  said 
was  in  itself  entirely  legal.  True, 
the  jury  were  advised  in  another 
place  that  if  they  found  that  plain- 
tiff was  injured  through  the  con- 
spiracy charged,  they  might  find  for 
him ;  but  this  detracts  nothing  from 
the  fact  that,  under  the  above  in- 
struction, they  could  have  found  for 


him  irrespective  of  the  conspiracy. 
In  no  place  were  they  admonished 
that  they  could  not  return  a  verdict 
for  Sully  unless  they  found  a  con- 
spiracy. 

We  are  satisfied  that  the  court 
erred  in  giving  the  ^ 
instruction    quoted,  iiabtiitr  ot 
The  judgment  is  re-  Ji:^f*S^of 

versed;    with    costs,    contract- 

and   the  cause  re- 
manded for  a  new  trial  in  harmony 
with  the  views  expressed  herein. 
Reversed. 


ANNOTATION. 

Mothre  as  affecting  personal  liability  of  directors  in  voting  for  acts  not  in 

themselves  illegal. 


That  directors  of  a  corporation  are 
personally  liable  in  a  civil  action  in 
damages,  for  injury  to  an  individual 
caused  by  an  act  of  the  corporation  for 
which  they  voted  at  a  directors'  meet- 
ing, if  they  voted  in  pursuance  of  a 
conspiracy  to  cause  the  injury,  and  not 
to  benefit  the  corporation,  seems  to  be 
a  necessary  implication  from  the  deci- 
sion and  procedure  of  the  court  in  the 
reported  case  (Hammond  v.  Sully, 
ante,  160).  The  case  seems  to  be  one 
of  first  impression  upon  this  point. 
Other  points  discussed  incidentally, 
infra,  are  not  exhaustively  annotated. 

No  search  has  been  made  for  cases 
like  Martineau  v.  Foley  (1918)  231 
Mass,  220,  1  A.L.R.  1145, 120  N.  E.  445, 
considering  the  question  of  liability  of 
members  of  a  labor  union  for  concert- 
ed action  that  injures  a  contractor's 
business,  it  being  presumed  that  the 
union  was  not  incorporated. 

It  has  been  held  that  a  corporation 
may  be  liable  in  damages  to  one  in- 
jured by  its  act,  brought  about  by  a 
conspiracy  among  its  directors  or 
stockholders  (Dorsey  Mach.  Co.  v.  Mc- 
Caffrey (1894)  189  Ind.  545,  47  Am.  St. 
Rep.  290,  88  N.  £.  208),  or  by  their 
conspiracy  with  other  persons  or  cor- 
porations (Aberthaw  Constr.  Co.  v. 
Cameron  (1907)  194  Mass.  208,  120 
Am.  St.  Rep.  542,  80  N.  E.  478 ;  Buffalo 
Lubricating  Oil  Co.  v.  Standard  Oil 
Co.  (1887)  106  N.  Y.  669, 12  N.  E.  825; 
West  Virginia  Transp.  Co.  v.  Standard 


Oil  Co.  (1902)  50  W.  Va.  611,  56  L.R.A. 
804,  88  Am.  St.  Rep.  895,  40  S.  E.  591)  ; 
but  the  question,  of  maintaining  a  suit 
for  damages  against  the  directors  per- 
sonally, instead  of  against  the  cor- 
poration, does  not  seem  to  have  been 
decided. 

If  the  proposition  that  such  action 
may  be  maintained  against  Hie  direct- 
ors personally  is  assumed  to  be  cor- 
rect, the  further  question  that  arises, 
when  the  ultimate  act  that  caused  the 
injury  is  not  in  itself  illegal,  would  ap- 
pear to  depend  upon  the  general 
principles  underlying  liability  for  con- 
spiracy, such  question  not  being  pe- 
culiar to  directors  of  corporations. 
And  it  may  be  well  to  observe  that, 
upon  this  hypothesis,  the  existence  of 
malice  does  not  always  seem  to  be  the 
criterion.  Some  courts  hold  that,  even 
though  an  act  done  in  pursuance  of  an 
agreement  is  done  with  a  malicious 
motive  and  results  in  injury,  it  is  not 
actionable  if  the  act  is  such  that  if 
done  by  an  individual,  it  would  not 
have  been  actionable.  Watkins  v. 
Perry  (1914)  25  Colo.  App.  426,  139 
Pac,  551;  Cohen  v.  Nathaniel  Fisher 
&  Co.  (1909)  135  App.  Div.  238,  120 
N.  Y.  Supp.  546;  Prospect  Park  &  C.  I. 
R.  Co.  v.  Morey  (1913)  155  App.  Div. 
347,  140  N.  Y.  Supp.  380.  But  the 
weight  of  authority  is  to  the  effect 
that  an  act  done  with  a  malicious  mo- 
tive (that  is,  the  dominant  purpose  of 
the  act  is  to  do  the  injury,  so  that  the 
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injury  is  not  merely  incidental  to  a 
purpose  of  benefiting  the  conspira- 
tors),  may  be  actionable,  although  it 
would  not  be  so  if  done  by  an  individ- 
ual alone.  Allis-Ghalmers  Co.  v.  Iron 
Holders'  Union  (1906)  150  Fed.  155, 
modified  on  other  grounds  in  (1908) 
20  L.R.A.(N.S.)  315,  91  C.  C.  A. 
631,  166  Fed.  45.  And  see  cases  cited 
in  12  C.  J.  583. 

In  Coggey  v.  Bird  (1913)  126  C.  C. 
A.  527,  209  Fed.  803,  it  was  held  that 
while  the  fact  that  one  was  the  own- 
er of  all  the  stock  of  a  corporation 
would  not  render  her  liable  for  the 
fraud  of  the  corporation  in  respect  of 
a  sale  of  a  so-called  de  luxe  edition 
of  books  to  plaintiff,  the  jury  might 
find  that  she  knew  of  and  participated 
in  the  fraud,  upon  evidence  of  her  own 
sworn  admission  to  the  effect  that  her 
husband,  who  was  the  general  mana- 
ger of  the  corporation,  "talked  over 


all  business  (with  her)  in  relation 
(among  other  things)  to  all  sales,'' 
she  not  having  taken  the  stand  to  deny 
or  qualify  that  admission;  evidence 
that  she  kept  herself  advised  about 
the  business  generally;  and  evidence 
which,  the  court  said,  was  sufficient 
to  warrant  the  jury  in  finding  that  the 
business  was  so  rank  a  swindle  that 
she  could  not  have  kept  at  all  in  touch 
with  it  without  knowing  of  its  crook- 
edness. 

Where  a  number  of  persons  form 
two  corporations,  one  to  make  con- 
tracts for  goods  and  rents,  and  the 
other  to  take  possession  of  the  goods 
and  rented  premises,  there  is  a  con- 
spiracy to  defraud  creditors,  land  in  a 
suit  for  unpaid  rent,  etc.,  all  of  such 
persons  may  be  held  liable.  Bond- 
Reed  Hardware  Co.  v.  Walsh  (1917) 
—  Tex.  Civ.  App.  — ,  193  S.  W.  1148. 

J.  W.  M. 


C.  H.  STARKE,  Respt., 

V. 

GEORGE  R.  WANNEMACHER,  Appt. 

Worth  Dakota  Swpreme  Court  ^February  S,  1016* 
(32  N.  D.  617,  156  N.  W.  494.) 

Attorney  and  client  —  purchase  by  attorney  —  champerty. 

1.  Section  9412,  Compiled  Laws  1913,  does  not  render  illegal  the  pur- 
chase by  an  attorney  of  a  promissory  note,  unless  it  is  shown  that  it  was 
purchased  with  intent  to  bring  suit  thereon. 

[See  note  an  this  qicestion  beginning  an  page  173] 

judgment  notwithstanding  the  verdict 
is  nonappealable. 

—  failure  to  brief  specifications  — 
abandonment. 


Trial  — '  jury  —  cimflicting  evidence. 

2.  Where  the  evidence  on  the  ques- 
tions of  delivery  and  failure  of  consid- 
eration of  a  promissory  note  is  in  con- 
flict, such  questions  are  properly  sub- 
mitted to  the  jury. 

Appeal  —  denying  motion  for  judg- 
ment non  obstante. 

3.  An  order  denying  a  motion  for 

^^^^^  IIL-I_I  - ^_^^^,^^.^___fc^ 

Headnotes  1-3  by  Chbistianson,  J. 


4.  Specifications  of  error  not  sup* 
ported  by  argument  in  the  brief  may 
be  deemed  abandoned,  although  they 
are  mentioned  in  oral  argument. 

[See  2  R.  C.  L.  178-180.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Stark 
County  (Crawford,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  for  judgment  notwithstanding  the  verdict,  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  F.  C.  HeflPron,  for  appellant: 

The  purchase  of  the  note,  with  the 
other  evidence  of  indebtedness  and 
choses  in  action  by  plaintiff,  was  a 
criminal  act  and  void,  and  gives  him 
no  right  to  bring  or  maintain  this  ac- 
tion. 

Galbraith  v.  Payne,  12  N.  D.  164,  96 
N.  W.  258;  Burke  v.  Scharf,  19  N.  D. 
227,  124  N.  W.  79 ;  Mann  v.  Fairchild, 
14  Barb.  548,  2  Keyes,  106;  Arden  v. 
Patterson,  5  Johns.  Ch.  48;  Browning 
V.  Marvin,  100  N.  Y.  144,  2  N.  E.  635 ; 
Maxon  v.  Cain,  22  App.  Div.  270,  47 
N.  Y.  Supp.  855;  Dahms  v.  Sears,  13 
Or.  47,  11  Pac.  891;  Miles  v.  Mutual 
Reserve  Fund  Life  Asso.  108  Wis.  421, 
84  N.  W.  159;  Moses  v.  McDivitt,  2 
Abb.  N.  C.  47. 

When  payment  and  delivery  are  con- 
current, there  is  nothing  to  be  done  by 
either  party,  and  if  nothing  is  done  by 
either,  neither  party  is  in  default,  and 
neither  party  can  hold  the  other  for 
breach  of  contract. 

Hapgood  V.  Shaw,  105  Mass.  276; 
Bartlet  v.  Scott,  55  Neb.  477,  75  N.  W. 
1102;  Haynes  v.  Brown,  18  Okla.  389, 
89  Pac.  1124;  Cole  v.  Swanson,  1  Cal. 
51,  52  Am.  Dec.  288;  Barnard  v. 
Houser,  68  Or.  240,  137  Pac.  227. 

Messrs.  Newton,  DuUam,  &  Young 
also  for  appellant. 

Mr.  T.  F.  Martha,  for  respondent: 

The  denial  of  a  motion  for  judgment 
notwithstanding  the  verdict  is  not  an 
appealable  order. 

Turner  v.  Crumpton,  25  N.  D.  134, 
141  N.  W.  209;  Houston  v.  Minneap- 
olis, St.  P.  &  S.  Ste.  M.  R.  Co.  25  N.  D. 
471,  46  L.R.A.(N.S.)  589,  141  N.  W. 
994,  Ann.  Cas.  1915C,  529. 

The  note  was  not  purchased  with  in- 
tent "to  bring  suit  thereon." 

Hall  V.  Bartlett,  9  Barb.  297 ;  Moses 
V.  McDivitt,  88  N.  Y.  62;  Wetmore  v. 
Hegeman,  88  N.  Y.  73 ;  West  v.  Kurtz, 
16  N.  Y.  S.R.  696,  2  N.  Y.  Supp.  110; 
Van  Dewater  v.  Gear,  21  App.  Div. 
201,  47  N.  Y.  Supp.  503;  De  Forest  v. 
Andrews,  27  Misc.  145,  58  N.  Y.  Supp. 
358;  Wightman  v.  Catlin,  113  App.  Div. 
24,  98  N.  Y.  Supp.  1071;  Bulkeley  v. 
Bank  of  California,  68  Cal.  80,  8  Pac. 
643;  Tuller  v.  Arnold,  98  Cal.  522,  33 
Pac.  445. 

The  purchase  of  a  bill  or  chose  in 
action  at  a  receiver's  sale  is  not  within 
the  prohibition  of  the  statute. 

State  Finance  Co.  v.  Halstenson,  17 
N.  D.  149,  114  N.  W.  724;  6  Cyc.  858, 
874;  Electric  Lighting  Co.  v.  Rust,  117 
Ala.  680,  23  So.  751;  Humes  v.  Bern- 


stein, 72  Ala.  546 ;  Hoyt  v.  Thompson, 

5  N.  Y.  320;  Bluefields  S.  S.  Co.  v.  Lala 
Ferreras  Cangelosi  S.  S.  Co.  133  La. 
424,  63  So.  96. 

The  question  of  champerty  in  the 
purchase  cannot  be  raised  by  one  not 
a  party  to  the  alleged  champertous 
contract,  to  defeat  a  just  debt. 

Woods  V.  Walsh,  7  N.  D.  376,  75  N. 
W.  767 ;  Randall  v.  Baird,  66  Mich.  312, 
33  N.  W.  506 ;  Isherwood  v.  H.  L.  Jen- 
kins Lumber  Co.  87  Minn.  388,  92  N. 
W.  230;  Walsh  v.  Allen,  6  Colo.  App. 
303,  40  Pac.  473;  Prosky  v.  Clark,  32 
Nev.  441,  35  L.R.A.(N.S.)  512,  109 
Pac.  493;  Croco  v.  Oregon  Short  Line 
R.  Co.  18  Utah,  311,  44  L.R,A.  285,  54 
Pac.  985;  Pennsylvania  Co.  v.  Lorn- 
bardo,  49  Ohio  St.  1,  14  L.R.A.  785,  29 
N.  E.  573 ;  Taylor  v.  Oilman,  58  N.  H. 
417;  Million  v.  Ohnsorg,  10  Mo.  App. 
432;  Hart  v.  State,  120  Ind.  88,  21  N.  E. 
654,  24  N.  E.  151. 

Christiansen,  J.,  delivered  the 
opinion  of  the  court: 

This  action  was  brought  to  re- 
cover upon  a  promissory  note  in  the 
sum  of  $1,500,  which  it  is  alleged 
was  executed  and  delivered  by  the 
defendant  to  the  Missouri  Slope 
Brick  &  Tile  Company  for  a  valu- 
able consideration,  on  or  about 
March  30,  1908,  and  thereafter  sold 
and  assigned  to  the  plaintiff  for  a 
valuable  consideration.  The  an- 
swer interposed  the  defenses  of  (1) 
want  of  consideration;  (2)  failure 
of  consideration ;  (3)  nondelivery  of 
the  note ;  and  (4)  that  the  plaintiff 
was  an  attorney  at  law,  duly  admits 
ted  to  practice  and  practising  his 
profession  in  the  state  of  North  Da- 
kota, and  that  he  purchased  the 
note,  with  other  choses  in  action, 
from  the  said  Missouri  Slope  Brick 

6  Tile  Company  for  the  purpose  of 
bringing  suit  thereon,  and  that 
hence  the  purchase  was  champer- 
tous, and  plaintiff  barred  from 
maintaining  the  action.  The  latter 
defense  was  first  tried  to  the  court 
without  a  jury.  The  court  held  that 
the  plaintiff's  purchase  of  the  note 
was  not  champertous, .  and  that 
plaintiff  had  a  right  to  maintain  the 
action.  A  jury  was  thereupon  im- 
paneled, and  the  other  issues  were 
submitted  to  the  jury,  which  re- 
turned a  verdict  in  favor  of  the 
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plaintiff.  Judgment  was  entered 
pursuant  to  such  verdict.  Defend- 
ant did  not  move  for  a  new  trial, 
but,  some  time  subsequent  to  the 
entrv  of  judgment,  moved  for  judg- 
ment notwithstanding  the  verdict. 
The  appeal  is  taken  from  the  judg- 
ment and  from  the  order  denying 
defendant's  motion  for  judgment 
notwithstanding  the  verdict. 

Appellant  makes  no  specification 
of  insufficiency  of  evidence,  but  pre- 
sents foi"  our  consideration  certain 
errors  of  law.  A  number  of  such 
assignments,  however,  have  been 
abandoned,  and  the  only  errors 
argued  in  appellant's  brief,  and, 
hence,  the  only  ones  which  we  shall 
consider,  are :  (1)  Was  the  plain- 
tiff's purchase  of  the  note  in  ques- 
tion champertous  and  void  under 
the  laws  of  this  state?  (2)  Was 
defendant  entitled  to  a  directed 
verdict  upon  the  grounds  of  nonde- 
livery of  the  note,  or  want  or  fail- 
ure on  consideration  thereof?  We 
-will  consider  these  propositions  in 
the  order  stated. 

(1)  The  note  sued  upon  was  giv- 
en by  the  defendant  to  Missouri 
Slope  Brick  &  Tile  Company  for 
iif  teen  shares  of  stock  in  such  com- 
pany. The  stock  was  purchased 
through  the  agency  of  one  Kalman. 
At  the  time  the  note  was  given,  the 
defendant  also  purchased  ten  shares 
of  stock  in  the  same  company,  owned 
by  Kalman.  The  defendant  execut- 
ed and  delivered  his  two  notes,  one 
for  ?1,000,  for  the  ten  shares  of 
stock  purchased  from  Kalman,  and 
one  for  $1,500,  for  the  fifteen  shares 
of  stock  purchased  from  the  Mis- 
souri Slope  Brick  &  Tile  Company 
(the  latter  being  the  note  involved 
in  this  action).  Kalman  testified 
that  he  sold  the  stock,  prepared  the 
note  involved  in  this  action,  and  that 
the  defendant  Wannemacher  signed 
it  in  his  presence. 

He  further  testified  r 

Q.  And  what  was  that  note  given 
for? 

A.  For  $1,500  worth  of  stock  In 
the  Missouri  Slope  Brick  &  Tile 
Company. 

Q.  Was  there  any  understanding 


or  agreement  as  to  what  was  to  be 
done  with  the  stock? 

A.  The  stock  was  to  be  held  as 
collateral  on  the  note. 

Q.  That  is,  Mr.  Wannemacher 
was  not  to  have  the  stock  until  he 
paid  the  note? 

A.  No,  that  says  on  the  face  of 
the  note. 

Q.  I  call  your  attention  to  some 
writing  in  the  lower  left-hand  cor- 
ner of  the  note  as  follows:  "Se- 
cured by  Mo.  Slope  B.  &  T.  Com- 
pany stock  No.  — "  and  ask  you  in 
whose  handwriting  that  is  ? 

A.  That's  in  my  handwriting. 

Q.  And  when  was  that  put  on 
there  ? 

A.  At  the  time  this  note  was 
made. 

a....... 

Q.  At  the  same  time  that  Mr. 
Wannemacher  gave  this  "Exhibit 
F,"  the  note  for  $1,500,— did  he 
purchase  any  other  stock  besides 
this  of  the  Missouri  Slope  Brick  & 
Tile  Company? 

A.  He  did. 

Q.  How  many  shares? 

A.  Ten. 

Q.  Who  owned  that  ten  shares? 

A.  I  did. 

Q.  Did  he  give  you  a  note  for 
that? 

A.  I  don't  remember  now  which 
it  was,  but  I  think  it  was. 

Q.  Was  it  understood  between 
you  and  Mr.  Wannemacher  that  the 
stock  could  be  issued  and  held  as 
security  for  the  note? 

A.  Yes,  sir. 

The  defendant  paid  the  $1,000 
note  and  received  the  canceled  note 
and  the  ten  shares  of  stock.  Sub- 
sequently, in  1910,  the  Missouri 
Slope  Brick  &  Tile  Company  became 
insolvent,  and  a  receiver  was  ap- 
pointed. On  April  5,  1913,  the  re- 
ceiver, pursuant  to  the  order  of  the 
court,  offered  for  sale  and  sold  at 
public  auction  all  the  remaining 
assets  of  the  company,  consisting  of 
twenty-four  accounts,  notes,  and 
judgments  against  various  parties, 
including  the  note  involved  in  this 
action,  and  16,850  miscellaneous 
bricks.    All  of  such  assets  were  pur- 
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chased  by  the  plaintiff  at  such  re- 
ceiver's sale. 

Appellant  contends  that  defend- 
ant's purchase  of  the  note  was 
champertous  and  void  under  the 
provisions  of  §§  9412  and  9417  of 
the  Compiled  Laws  of  1913.  These 
sections  read  as  follows:  "Every 
attorney  who,  either  directly  or  in- 
directly, buys  or  is  interested  in 
buying  any  evidence  of  debt  or 
thing  in  action,  with  intent  to  bring 
suit  thereon,  is  guilty  of  a  misde- 
meanor." Comp.  Laws  1913,  §  9412. 

"The  provisions  of  §§  9412,  9414, 
and  9416  relative  to  the  buying  of 
claims  by  an  attorney,  with  intent 
to  prosecute  them,  or  to  the  lend- 
ing or  advancing  of  money  by  an 
attorney  in  consideration  of  a  claim 
being  delivered  for  collection,  shall 
apply  to  every  case  of  such  buying 
a  claim,  or  lending  or  advancing 
money,  by  any  person  prosecuting  a 
suit  or  demand  in  person."  Comp. 
Laws  1913,  §  9417. 

The  only  evidence  on  the  question 
of  champerty  was  the  testimony  of 
the  plaintiff  himself. 

On  being  called  by  the  defendant 
for  cross-examination,  under  the 
statute,  he  testified  in  part  as  fol- 
lows: 

Q.  How  did  you  purchase  this 
note? 

A.  I  purchased  this  note  at  a  sale 
which  was  advertised  in  the  Dickin- 
son Press,  of  the  assets  and  uncol- 
lectable  accounts  of  the  receiver  of 
the  Missouri  Slope  Brick  &  Tile 
Company,  at  public  auction  at  the 
front  door  of  the  courthouse  in 
Dickinson. 

Q.  And  was  the  note  delivered  to 
you  at  that  time? 

A.  No. 

Q.  Did  you  buy  any  other  choses 
in  action  at  that  time? 

A.  I  bought  a  number  of  accounts 
at  that  time* 

Q.  And  you  expected  to  sue  on 
them  when  you  bought  them,  if 
necessary,  for  collection? 

A.  I  expected  that  if  I  couldn't 
collect    them    otherwise,    probably 


suit  would  be  necessary  on  some  of 
them. 

Q.  And  in  pursuance  of  your  in- 
tent to  sue,  if  necessary,  you  brought 
this  action? 
-  A.  Yes. 

Q.  Did  you  ever  demand  this  of 
Mr.  Wannemacher  before  bringing 
suit? 

A.  No,  sir. 

Q.  You  knew  he  was  a  respon- 
sible party? 

A.  Why,  I  knew  he  wasn't. 

Q.  You  knew  he  had  considerable 
money  in  the  bank  here  at  that 
time? 

A.  No,  sir.  I  knew  just  other- 
wise; that  he  wasn't  a  responsible 
party.  Mr.  Heffron,  I'll  tell  you  I 
knew  that  Mr.  Wannemacher  had 
no  property  in  this  country,  and  I 
thought  the  note  was  worth  nothing, 
and  I  knew  that  all  the  property 
that  he  had  was  in  his  wife's  name, 
and  I  didn't  think  the  note  was 
collectable.  I  also  knew  that  he  was 
a  nonresident  of  this  state. 

Q.  And  that  he  was  worth  con- 
siderable money? 

A.  No.  And  I  also  knew  that  he 
had  a  number  of  legitimate  debts 
around  here  which  he  had  compro- 
mised, after  getting  his  property 
out  of  his  own  hands,  for  a  great 
deal  less  than  half  the  face  value  of 
them. 

Being  called  as  a  witness  in  his 
own  behalf,  he  testified  in  part  as 
follows : 

Q.  Did  you  buy  this  with  the  sole 
intent  and  purpose  of  suing  Mr* 
Wannemacher? 

A.  No,  sir.  I  had  no  idea  of  su- 
ing on  any  of  the  accounts  at  that 
time.  My  real  inducement  in  mak- 
ing the  purchase  was  the  brick, 
which  I  knew  to  be  of  value.  The 
accounts  had  been  in  the  hands  of 
Mr.  McBride  for  a  number  of  years^ 
and  he  had  attempted  collection  of 
them  and  had  set  them  out  as  un- 
collectable,  and  I  felt  that  they  were 
of  little,  if  any,  value. 

Q.  Mr.  Starke,  had  you  any  idea 
or  purpose  at  the  time  you  pur- 
chased these  notes,  or  any  other 
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time,  of  harassing  or  annoying  Mr. 
Wannemacher? 

A.  Not  at  all.  I  knew  Mr.  Wan- 
nemacher not  at  all.  Knew  nothing 
of  him. 

It  is  not  necessary  to  construe 
the  statutory  provisions  invoked  by 
defendant  further  than  to  say  that 
this  case  is  not  within  such  provi- 
sions, or  affected  by  them.       The 

statute  is  penal.    If 
rtVe"Jt!15»"*       the    purchase    was 

M^talnpert^.   ^*^^    ^"    violation 

of  the  terms  of  the 

statute,  then  plaintiff  is  guilty  of  a 
misdemeanor.  The  presumption  is 
that  he  is  innocent.  The  statute 
does  not  pretend  to  prevent  attor- 
neys from  making  investments,  or 
purchasing  securities  or  obliga- 
tions. It  only  forbids  such  pur- 
chase "with  intent  to  bring  suit 
thereon."  The  offense  rests  in  the 
intention.  It  is  not  the  purchase, 
but  "the  intent  to  bring  suit  there- 
on," which  converts  an  act  other- 
wise lawful  into  crime.  Such  in- 
tent is  the  element  which  is  crimi- 
nal and  vitiates  the  contract.  See 
Woods  V.  Walsh,  7  N.  D.  376,  76 
N.  W.  767;  Tuller  v.  Arnold,  98 
Cal.  522,  33  Pac.  445;  Re  Cum- 
mins, 143  Cal.  525,  77  Pa.  479; 
Bulkeley  v.  Bank  of  California, 
68  Cal.  80,  8  Pac.  643;  Moses 
V.  McDevitt,  88  N.  Y.  62 ;  Wight- 
man  V.  Catlin,  113  App.  Div.  24, 
98  N.  Y.  Supp.  1071;  Van  De- 
water  V.  Gear,  21  App.  Div.  201,  47 
N.  Y.  Siipp.  503. 

There  is  no  evidence  in  this  case 
showing  that  plaintiff  bought  the 
note  "with  intent  to  bring  suit  there- 
on." But  there  is  positive  testimony 
to  the  contrary. 

(2)  The  issues  tried  to  the  jury 
were  in  reality  reduced  to  one, — 
whetiier  the  defendant's  purchase  of 
the  stock  was  conditional  or  uncon- 
ditional. The  defendant  contended 
that  such  purchase  was  conditional, 
and  that  the  note  was  given  for 
stock  which  was  never  delivered. 
Defendant's  contentions  are  set 
forth  in  the  motion  for  a  directed 
verdict  made  at  the  close  of  the  tes- 
timony,   which    was    as    follows: 


''Now  comes  the  defendant  and  re- 
news the  motion  for  a  directed  ver- 
dict in  his  favor  and  against  the 
plaintiff,  and  calls  the  court's  atten- 
tion to  the  following  grounds  of  de- 
fendant's motion :  That  the  evidence 
in  this  case,  having  clearly  shown 
that  the  note  sued  upon  was  given 
for  stock  in  the  Missouri  Slope 
Brick  &  Tile  Company,  and  that 
said  stock  was  never  tendered  or  de- 
livered to  the  defendant;  that  this 
section  cannot  be  maintained  for  the 
reason  that  no  tender  has  been  of- 
-  fered  in  the  pleadings,  and  could  not 
be  offered  by  this  plaintiff,  the  com- 
pany being  defunct.  And,  further, 
that  the  stock  could  not  be  assigned 
as  collateral,  because  never  de- 
livered, and  therefore  never  as- 
signed ;  and,  further,  that  this  plain- 
tiff could  not  tender  the  stock,  for 
the  reason  that  it  has  no  authority 
and  the  company  does  not  now  ex- 
ist." 

Defendant's  counsel  earnestly 
contends  that  this  motion  should 
have  been  granted.  The  difficulty 
with  the  motion,  as  well  as  with 
counsel's  argument,  is  that  it  is 
predicated  solely  upon  defendant's 
testimony,  and  ignores  the  evidence 
offered  by  plaintiff.  It  is  conceded 
that  defendant  on  the  same  day 
executed  two  notes,  one  for  $1,000, 
and  one  for  $1,500,  for  capital  stock 
in  the  Missouri  Slope  Brick  &  Tile 
Company;  the  $1,000  note  being  for 
stock  owned  by  Kalman  and  as- 
signed by  him  to  the  defendant. 
That  the  defendant  thereafter  paid 
the  $1,000  note,  and  received  the 
caiiceled  note  and  his  stock  certifi- 
cate for  ten  shares  of  stock.  The 
notes  were  executed  and  delivered 
March  30,  1908.  The  books  of  the 
company,  which  were  offered  in  evi- 
dence by  the  plaintiff,  show  that  on 
March  31,  1908,  two  stock  certifi- 
cates were  issued  to  the  defendant, 
—certificate  No.  85,  for  ten  shares 
originally  issued  to  Kalman  and 
transferred  by  Kalman  to  the  de- 
fendant, and  certificate  No.  86  for 
fifteen  shares  purchased  by  defend- 
ant from  the  company.  The  cer- 
tificate for  ten  shares  was  delivered 
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to  defendant  when  he  paid  the 
$1,000  note.  The  certificate  for  fif- 
teen shares  (offered  in  evidence  and 
contained  in  the  record  on  this  ap- 
peal) came  into  the  hands  of  the 
plaintiff  at  the  time  of  his  purchase 
of  the  note  involved  in  this  suit. 
The  indorsement,  referred  to  by 
Kalman,  to  the  effect  that  the  note 
is  secured  by  stock  in  the  Missouri 
Slope  Brick  &  Tile  Company,  ap- 
pears on  the  note.  Plaintiff  also 
produced  as  witnesses  the  president 
and  secretary  of  the  company. 
Clearly  the  evidence  of  Kalman,  if 
true,  was  sufficient  to  show  that  the 
note  was  executed  and  delivered  un- 
conditionally as  payment  for  the  fif- 
teen shares  of  stock  evidenced  by 
the  stock  certificate  offered  and  re- 
ceived in  evidence,  and  that  such 
stock  certificate  was  retained  by 
the  company  as  collateral  security 
for  the  payment  of  the  note.  Kal- 
man's  testimony  is  corroborated  by 
the  indorsement  of  the  note,  and  the 
books  of  the  company. 

The  defendant  was,  therefore,  not 
entitled  to  a  directed  verdict.  The 
disputed  questions  were  submitted 
to  the  jury,  under  appropriate  in- 
structions, eminently  fair  to  the  de- 
fendant.   The  jury  by  its  verdict 

determined  these 
questions  adversely 
to  the  defendant. 
This  determination  is  binding  on 
this  court. 

Error  is  also  assigned  on  the 
court's  ruling  in  sustaining  objec- 
tions to  the  following  ten  questions 
put  to  plaintiff  on  his  cross-exam- 
ination : 

Q.  Do  you  know  what  the  note 
was  given  for? 

Mr.  Murtha.  Objected  to  as  im- 
material and  improper  cross-exam- 
ination. 

The  Court.    Objection  sustained. 

Q.  How  much  did  you  pay  for  this 
note? 

Mr.  Murtha.  I  object  to  that  as 
being  immaterial,  improper  cross- 
examination,  wholly  without  the  is- 
sues of  this  case. 

The  Court.    Objection  sustained. 

Mr.  Heffron.     Exception. 


Trial— Jury— 

conflicting 

evidence. 


This  specification,  although  men- 
tioned on  oral  argument,  was  not 
supported  by  argu- 
ment in  appellant's  fo^KS?'*""* 
brief,  and  therefore  IS^nif^JSlSSr 
may      be      deemed 
abandoned.    The  specification,  how- 
ever, if  considered,  is  without  merit. 

In  his  answer,  among  other 
things,  defendant  alleges  ''that  G. 
H.  Starke  purchased  this  note,  with 
other  choses  in  action,  from  said 
Missouri  Slope  Brick  &  Tile  Com- 
pany for  the  purpose  of  bringing 
suit  thereon ;  that  at  the  time  of  ob- 
taining said  transfer  of  said  note, 
said  C.  H,  Starke  knew  or  should 
have  known  that  defendant  did  not 
owe  the  Missouri  Slope  Brick  &  Tile 
Company  any  sum  of  money  what- 
ever by  reason  of  said  note;  that 
said  note  was  purchased,  and  this 
action  was  instituted  and  main- 
tained, by  plaintiff,"  etc.  Hence,  it 
will  be  observed  that  defendant's 
answer  affirmatively  alleges  that 
the  note  was  purchased  by,  and 
transferred  to,  the  plaintiff.  Plain- 
tiff's title,  therefore,  was  not  in 
issue,  except  as  raised  by  the  de- 
fense of  champerty. 

As  already  stated,  the  defense  of 
champerty  was  first  tried  to  the 
court  without  a  jury.  Both  parties 
consented  to  this  method  of  trial, 
and  the  record  shows  that,  upon  the 
trial  of  this  issue  before  court,  the 
plaintiff  was  fully  cross-examined 
by  defendant's  counsel  with  refer- 
ence to  the  purchase  of  the  note  in 
question  and  the  amount  paid  by 
plaintiff  for  the  assets  of  the  Mis- 
souri Slope  Brick  &  Tile  Company. 
There  was  no  dispute  as  to  the  con- 
sideration for  the  note,  and  it  was 
conceded  that  plaintiff  purchased 
the  same  after  maturity,  and  sub- 
ject to  all  defenses  which  defendant 
might  have  interposed  against  the 
original  holder.  Hence,  the  defend- 
ant could  not  possibly  be  prejudiced 
by  the  rulings  on  these  objections. 
In  fact,  appellant's  counsel  does  not 
seriously  contend  that  this  was 
proper  cross-examination,  but  bases 
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his  argument  on  the  theory  that  the 
testimony  excluded  was  material  to 
defendant's  defense,  as  tending  to 
corroborate  defendant's  contention 
that  the  note  was  conditionally  de- 
livered. It  is,  at  least,  very  doubt- 
ful if  it  had  any  logical  tendency  to 
do  this.  Even  if  it  did,  it  was  not 
necessarily  proper  cross-examina- 
tion. The  questions  related  to  mat- 
ters not  in  issue  under  the  defenses 
tried  to  the  jury,  and  to  matters  not 
covered  by  the  examination  in  chief. 
The  competency  of  the  testimony 
sought  to  be  elicited  by  the  question 
is  not  apparent.  It  is  virtually  con- 
ceded that  they  did  not  constitute 
cross-examination.  Hence,  obvious- 
ly it  cannot  be  said  that  the  trial 
court  erred  in  sustaining  the  objec- 
tions. 

(3)  Appellant  also  attempted  to 
appeal  from  an  order  denying  de- 
fendant's motion  for  judgment  not- 


withstanding   the    verdict.      This 
order    was    nonap- 
pealable, and  hence  in^miliolTfir 
cannot    be    consid-  l!?i?J^*-* "®" 
ereci        i  umpi*       v 

Crumpton,  25  N.  D.  134,  141  N.  W. 
209;  Houston  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  25  N.  D.  471,  46 
L.R.A.(N.S.)  589,  141  N.  W.  994, 
Ann.  Cas.  1915G,  529.  Appellant  is 
not  prejudiced  by  this  fact,  however, 
as  such  order  merely  reaifirmed  the 
court's  ruling  in  denying  defend- 
ant's motion  for  a  directed  verdict. 
The  error  predicated  upon  the  de- 
nial of  the  motion  for  a  directed 
verdict  was  reviewable  on  the  ap- 
peal from  the  judgment,  and  has 
been  fully  considered  and  deter- 
mined adversely  to  defendant. 

This  disposes  of  all  the  questions 
presented  for  our  determination 
and  it  follows  from  what  has  been 
said  that  the  judgment  must  be  af- 
firmed.   It  is  so  ordered. 


ANNOTATION. 
Purchase  of  cause  of  action  by  attorney  as  champertous. 


I.  Introductory,  173. 
II.  Modern  common  law,  174. 
III.  Under  statutes: 

a.  In  general,  176. 

b.  Louisiana,  178. 

/.  Introduciory, 

This  note  does  not  include  the  ques- 
tion of  contingent  fees,  nor  is  it  in- 
tended to  include  transfers  of  causes 
of  action,  or  parts  thereof,  for  fees 
earned  or  to  be  earned  in  the  action; 
but  some  of  these  cases  are  included 
in  illustration. 

In  the  recent  case  of  Sampliner  v. 
Motion  Picture  Patents  Co.  (1918)  — 
A.L.R.  — ,  —  C.  C.  A.  — ,  255  Fed.  242, 
the  court  alludes  to  the  modem  view 
(referred  to  in  one  authority  as  found- 
ed on  a  closer  study  of  the  early 
books)  that  Lord  Coke  wrongly  at- 
tributed the  common-law  nonassign- 
ability of  rights  of  action  to  the  doc- 
trine of  maintenance,  that  rule  being 
really  founded  on  the  idea  of  nonas- 
signability of  personal  relation.  Ad- 
mitting that  such  was  the  original  rea- 


III. — continued. 

c.  New  York: 

1.  The  statutes,  179. 

2.  Under  early  statutes,  180. 

3.  Under  the  modem  statutes, 

181. 

son  for  the  rule,  it  does  not  seem  to 
follow  necessarily  that  Coke  and  the 
authorities  which  sustain  him  were 
not  speaking  of  a  condition  that  grew 
up  in  England  after  rights  of  action 
had  first  become  assignable,  even  con- 
ceding that  the  doctrines  of  champerty 
and  maintenance  existed  before  the 
statutes  of  Westminster. 

The^  statute  of  Westminster  I.  3 
Edw.  i.,  chap.  25,  enacted  that  no  of- 
ficer, etc.,  should  maintain  pleas,  suits, 
or  matters  hanging  in  the  King's 
courts,  for  lands,  tenements,  or  other 
things,  for  to  have  part  or  profit  there- 
of by  covenant  made,  etc.  The  statute 
of  Westminster  II.  13  Edw.  I.  chap.  49, 
extended  also  to  the  public  officers  of 
justice,  and  the  statute  of  28  Edw.  I. 
chap.  11,  enacted  that  no  officer  nor 
any  other   (for  to  have  part  of  the 
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thing  in  plea)  should  take  upon  him 
the  business  that  is  in  suit,  nor  upon 
any  such  covenant  should  give  up  his 
right  to  another,  etc. 

The  original  severity  of  the  old  law 
of  maintenance  was  much  softened  in 
course  of  time,  as  belonging  to  a  dif- 
ferent state  of  society.  Most  of  the 
modern  cases  on  the  law  of  champerty 
in  relation  to  attorneys  are  compli- 
cated with  the  question  whether  the  at- 
torney has  dealt  fairly  with  his  client, 
which,  as  a  distinct  question,  is  be- 
yond the  scope  of  this  note. 

II.  Modem  oommon  law. 

By  the  modern  American  common 
law,  in  general,  the  purchase  of  a  cause 
of  action  by  one  holding  the  office  of 
attorney  is  not  necessarily  champer- 
tous.  Ware  v.  Russell  (1881)  70  Ala. 
174,  45  Am.  Rep.  8^;  Drennen  v.  Walk- 
er (1860)  21  Ark.  539;  Yeamans  v. 
James  (1882)  27  Kan.  195;  Richards 
v.  Thompson  (1890)  43  Kan.  209,  23 
Pac.  106;  Jordan  v.  Gillen  (1862)  44 
N.  H.  424;  Gordiner  v.  Finch  Invest. 
Co.  (1909)  54  Wash.  574,  103  Pac.  829. 
Inferential  support  is  given  to  the 
rule  by  the  many  cases  of  purchases 
by  attorneys  from  clients,  which  con- 
sider solely  the  question  of  fairness. 

A  purchase  by  a  lawyer  of  an  un- 
divided interest  in  real  estate,  when 
no  suit  was  pending  and  there  is  no 
evidence  that  any  was  in  contempla- 
tion, is  not  champertous,  though  the 
land  is  in  adverse  possession,  where 
the  statute  allows  sales  of  lands  in  ad- 
verse possession.  Drennen  v.  Walker 
(1860)  21  Ark.  539,  supra. 

In  Richards  v.  Thompson  (1890)  43 
Kan.  209,  23  Pac.  106,  supra,  it  was 
held  that  an  attorney  might  buy  from 
his  client,  the  plaintiff,  real  property 
sued  for  in  the  action,  the  statute  per- 
mitting sale  of  real  estate  in  adverse 
possession. 

In  Yeamans  v.  James  (1882)  27  Kan. 
195,  supra,  the  court  upheld  the  pur- 
chase by  an  attorney  from  his  client 
through  a  third  party,  of  property  then 
in  dispute,  considering  simply  the  mat- 
ter of  fairness  to  the  client,  and  say- 
ing: "The  law  does  not  go  so  far  as 
to  prohibit  an  attorney  from  purchas- 
ing from  his  client.    That  is,  he  is  not 


incapacitated  by  virtue  of  his  relation 
as  an  attorney  to  purchase." 

In  Jordan  v.  Gillen  (1862)  44  N. 
H.  424,  supra,  it  was  held  that  a  party, 
being  indebted  to  his  attorney  for  fees 
and  advances  in  other  cases  as  well  as 
in  one  pending  for  trespass  in  carry- 
ing off  personal  property,  might  prop- 
erly assign  the  pending  cause  of  ac- 
tion to  his  attorney,  who  might  recover 
on  it. 

An  assignment  by  a  client  to  his  at- 
torney of  attached  property^  in  consid- 
eration of  past  and  future  services,  is 
not  champertous.  Ware  v.  Russell 
(1881)  70  Ala.  174,  45  Am.  Rep.  82, 
supra. 

In  Drennen  v.  Walker  (1860)  21 
Ark.  539,  supra,  the  court  said:  "We 
do  not  know  of  any  law  to  prevent  an 
attorney  from  buying  such  claim  to 
real  estate  as  he  may  choose  to  buy, 
where  there  is  no  question  of  profes- 
sional relation  or  confidence  between 
himself  and  the  parties  affected  by  the 
purchase,  although,  in  a  proper  case, 
we  would  not  hesitate  to  characterize 
as  unbecoming  in  a  lawyer,  to  specu- 
late upon  the  ignorance  of  others,  or 
upon  his  own  professional  knowledge, 
so  as  to  buy  up  stale  or  doubtful 
claims,  or  such  as  the  parties  selling 
might  not  know  the  value  of,  for  the 
purpose  of  enriching  himself,  without 
regard  to  the  rights  or  the  merits  of 
the  holders  of  the  property." 

In  sustaining  a  judgment  for  the 
plaintijQ^  in  a  litigation  over  real  prop- 
erty (alleged  to  be  vacant)  the  court 
said:  "The  allegation  is  that  the  re- 
spondent is  an  attorney  at  law,  and 
that  he  purchased  the  interest  of  a 
former  owner  of  the  land  for  an  in- 
adequate consideration,  expecting  to 
recover  it,  at  the  end  of  a  lawsuit,  on 
the  strength  of  the  title  so  acquired. 
But  whatever  may  be  said  concerning 
the  morality  of  the  transaction,  the 
court  cannot  say  it  is  illegal.  There 
is  no  positive  rule  of  law  that  denies 
to  a  purchaser  of  a  debatable  title  to 
land,  even  though  he  be  an  attorney  at 
law,  the  right  to  litigate  in  the  courts 
the  question  of  the  sufficiency  of  the 
title  so  acquired."  Gordiner  v.  Finch 
Invest.  Go.  (1909)  64  Wash.  574,  103 
Pac.  829,  supra. 
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In  Dann  v.  Record  (1874)  63  Me.  17, 
the  coart,  in  sustainiug  the  overthrow 
of  a  purchase  of  a  claim  after  verdict, 
by  an  attorney  from  his  client,  said: 
*'Aii  attorney  is  not  made  incapable  of 
purchasing  property  of  his  client, 
which  is  the  subject  of  litigation/' 

In  Griffith  v.  Anderson  (1912)  22 
Idaho^  323,  125  Pac.  218,  the  court, 
while  finding  that  a  county  had  nd  title 
to  property  sold  to  it  for  taxes,  stated 
that  an  attorney  had  the  same  right 
as  any  other  person  to  purchase  from 
the  county  such  title  as  it  had  in  the 
premises.  The  court  does  not  refer  to 
the  Idaho  statute,  which  provides  that 
"every  attorney  who,  either  directly 
or  indirectly,  buys  or  is  interested  in 
buying  any  evidence  of  debt  or  thing 
in  action,  with  intent  to  bring  suit 
thereon,  is  guilty  of  a  misdemeanor." 

But  it  was  held  in  Sampliner  v.  Mo- 
tion Picture  Patents  Co.  (1918)  — 
A.L.R-  — ,  —  C.  C.  A.  — ,  255  Fed.  242, 
that  an  assignment  by  a  corporation- 
to  its  attorney  of  a  cause  of  action  in 
tort,  in  consideration  of  past  indebted- 
ness as  well  as  of  future  professional 
services,  where  the  assignee  took  the 
claim  with  the  intent  to  sue  thereon, 
was  champertous  and  void. 

So,  in  Wisconsin,  a  purchase  by  an 
attorney  of  the  claim  of  his  client  in 
suit,  with  the  intent  to  continue  the 
litigation  for  his  own  benefit,  is  abso- 
lutely void.  Miles  v.  Mutual  Reserve 
Fund  Life  Asso.  (1901)  108  Wis.  421, 
84  N.  W.  159;  Emerson  v.  McDonnell 
(1906)  129  Wis.  67,  107  N.  W.  1037. 

In  Miles  v.  Mutual  Reserve  Fund 
Life  Asso.  (Wis.)  supra,  the  court 
said:  "The  real  mischief  which  the 
law  of  champerty  aims  to  prevent  is 
that  of  encouraging  litigation  by  per- 
sons* who  have  no  interest  therein  in- 
dependent of  that  to  be  derived  from 
carrying  it  on  in  whole  or  in  part  at 
their  expense.  That  vice  exists  where 
an  attorney  purchases  the  claim  of  his 
client  in  suit  with  the  intent  to  there- 
after carry  on  the  litigation  at  his  own 
expense  and  for  his  own  benefit,  the 
same  as  where  he  agrees  to  carry  on 
litigation  at  his  own  expense,  in  whole 
or  in  part,  in  the  name  of  another. 
Such  a  transaction  is,  on  common-law 
principles,  held  to  fall  under  the  con- 


demnation of  the  law  of  champerty, 
and  to  be  absolutely  void.  .  .  .  At- 
torneys are  officers  of  the  court,  and 
charged  as  such  with  duties  in  the  ad- 
ministration of  justice  entirely  incon- 
sistent with  liberty  to  traffic  in  the 
subjects  of  the  litigation  of  which 
they  have  the  management.  The  law 
which  condemns  such  transactions 
necessarily  renders  them  absolutely 
void." 

It  has  been  held,  in  Indiana,  that  the 
purchase  by  an  attorney  from  his 
client  of  real  property  in  litigation 
during  the  litigation  is  void.  West  v. 
Raymond  (1863)  21  Ind.  305,  where 
the  court  said:  "It  is  not  necessary 
that  we  should,  nor  do  we  in  the  pres- 
ent case,  decide  that  a  sale  to  any 
person  of  property,  pending  litigation 
concerning  it,  would  be  void.  We 
place  the  case  upon  the  ground  that 
the  sal6  was  made  to  the  attorney  of 
Shepherd  pending  the  litigation.  We 
take  it  to  be  settled  in  this  state  that  a 
contract  between  an  attorney  and  cli- 
ent, by  which  the  attorney  is  to  have 
all  or  a  part  of  the  subject-matter  of 
the  litigation,  is  void."  But  contin- 
gent fees  are  now  allowable  in  In- 
diana. See,  for  example,  Whinery  v. 
Brown  (1905)  36  Ind.  App.  276,  75  N. 
E.  605. 

In  Maires's  Case  (1898)  7  Pa.  Dist. 
R.  297,  where  there  was  abundant 
fraud,  it  was  held  that  a  contract  aft- 
er verdict,  by  which  a  client  sold  to 
her  attorney  for  his  services  and  ex- 
penses all  that  he  might  collect  above 
a  small  fraction  of  verdict,  was  in  ef- 
fect a  purchase  of  a  lawsuit,  and  void. 
The  court  quotes  Kent,  Ch.,  in  Arden 
V.  Patterson  (1821)  5  Johns.  Ch.  (N. 
Y.)  44,  infra,  III.  c,  1,  which  was  de- 
cided under  statute. 

In  Ohio,  it  was  held,  in  Brown  v. 
Ginn  (1902)  66  Ohio  St.  316,  64  N.  E. 
123,  that  "a  contract  assigning  several 
accounts  for  the  purpose  of  collection, 
which  gives  to  the  assignee  (an  at- 
torney) a  contingent  fee  depending  on 
success,  to  be  deducted  from  the  pro- 
ceeds of  a  suit  to  collect  the  accounts, 
which  suit  is  to  be  prosecuted  by  him 
in  his  own  name  and  at  his  own  risk 
and  cost,  and  which  also  deprives  the 
assignors  of  any  right  to  control  or 
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compromise  the  suit,  is  against  public 
policy  as  champertous,  and  is  invalid/' 
The  court  said :  "By  the  terms  of  this 
agreement,  the  attorney  was  to  pros- 
ecute an  action  in  his  own  name,  at 
his  own  risk  and  expense,  and  receive 
his  compensation  out  of  the  recovery, 
thus  purchasing  disputed  claims  and 
stirring  up  litigation." 

But  an  attorney  in  Ohio  may  buy  a 
part  of  a  judgment.  Thus,  "legal  serv- 
ices rendered  by  an  attorney  in  the 
prosecution  of  a  suit  to  judgment  in 
the  court  of  common  pleas,  and  a 
promise  to  perform  further  services  if 
error  proceedings  should  be  institut- 
ed in  the  circuit  or  supreme  court,  con- 
stitute a  valid  consideration  for  an 
assignment  of  one  half  of  such  judg- 
ment, and  the  contract  is  not  champer- 
tous."  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
v.  Volkert  (1898)  58  Ohio  St.  362,  50 
N.  E.  924. 

So,  "a  promise  by  an  attorney  to 
render  legal  services  in  an  effort  to 
collect  a  judgment,  for  obtaining 
which  the  attorney  has  not  been  fully 
paid,  and  to  advance  costs  and  ex- 
penses in  the  first  instance,  one  half  to 
be  repaid  by  the  client  in  case  of  fail- 
ure," will  "form,  as  between  attorney 
and  client,  a  valid  consideration  to 
support  an  assignment  of  a  judgment, 
the  net  proceeds  of  which  are  to  be 
equally  divided  in  case  of  success." 
Reece  v.  Kyle  (1892)  49  Ohio  St.  475, 
16  L.R.A.  723,  31  N.  E.  747,  where  the 
court  said:  "We  have  never  had  in 
Ohio  any  legislation  upon  that  phase 
of  maintenance  known  as  champerty. 
But  the  evil  of  stirring  up  suits  and 
controversies,  whereby  persons  should 
be  defrauded  or  injured,  was  early  the 
subject  of  legislation.  By  the  Act  of 
February  10,  1824,  the  encouraging, 
exciting,  and  stirring  up  of  any  suit, 
quarrel,  or  controversy  between  two  or 
more  persons,  by  certain  named  of- 
ficers, including  attorneys  and  coun- 
selors at  law,  with  intent  to  injure 
such  persons,  was  made  an  offense 
punishable  by  fine  of  not  more  than 
$500,  and  liability  to  the  party  injured 
in  treble  damages,  which,  as  to  the 
penal  sanction,  is  the  law  to-day." 

In  England,  certain  purchases  by  a 
solicitor  are   now  prohibited   by  the 


statute  of  38  and  34  Vict.,  see  Re  At- 
torneys &  Solicitors  Act  (1875)  L.  R. 
1  Ch.  Div.  (Eng.)  573,  infra,  III.  1,  a. 

In  1828,  in  Roche  v.  Purcell,  1  Ir.  L. 
Rec.  454,  the  Irish  court  refused  to  Bet 
aside  a  judgment  on  a  claim  purchased 
by  an  attorney  from  his  client. 

In  Simpson  v.  Lamb  (1857)  7  EL  & 
Bl.  84,  119  Eng.  Reprint,  1179,  26  L.  J. 
Q.  B.  N.  S.  121,  3  Jur.  N.  S.  412,  5 
Week.  Rep.  227,  it  was  held  that  a  pur- 
chase after  verdict,  but  before  judg- 
ment, of  the  subject-matter  of  a  suit, 
by  the  actual  attorney,  though  he  was 
not  the  attorney  of  record,  was  void 
as  against  the  policy  of  the  law. 

But  an  assignment  after  verdict  in 
ejectment,  by  way  of  security  to  the 
attorney,  of  a  crop  on  the  land,  was 
held  not  improper  in  Anderson  v.  Rad- 
cliffe  (1858)  El.  Bl.  &  El.  807, 120  Eng, 
Reprint,  711,  29  L.  J.  Q.  B.  N.  S.  128, 
6  Jur.  N.  S.  578,  1  L.  T.  N.  S.  487,  8 
Week.  Rep.  283. 

In  Smith  v.  Selwyn  (1857)  5  Week. 
Rep.  (Eng.)  682,  after  the  amount  of 
a  judgment  had  been  levied  from  a  de- 
fendant, he  obtained  a  judge's  order 
setting  the  judgment  aside  and  order- 
ing the  amount  refunded,  and  before 
the  order  was  made  a  rule  of  court  he 
assigned  the  amount  to  his  attorney. 
It  was  held  that  the  assignment  was 
not  within  the  rule  preventing  parties 
from  assigning  property  in  suit  while 
the  proceedings  were  pending. 

In  Davis  v.  Freethy  (1890)  L.  R*.24 
Q.  B.  Div.  (Eng.)  519,  59  L.  J.  Q.  B. 
N.  S.  318,  it  was  held  that  an  assign- 
ment, in  consideration  of  past  debts 
and  'money,  to  a  solicitor  before  his 
employment,  of  an  amount  awarded  by 
verdict,  with  a  covenant  for  further 
assurance,  was  valid. 

HI.  Under  statutes. 

a.  In  general. 

The  modern  statutes  prohibiting 
certain  purchases  by  attorneys  are  not, 
in  general,  intended  to  prevent  pur- 
chases by  them  in  good  faith  for  pur- 
poses of  investment.  Bulkeley  v.  Bank 
of  California  (1885)  68  Cal.  80,  8  Pac. 
643;  Rogers  v.  Hendrick  (1912)  85 
Conn.  260,  82  Atl.  586 ;  Town  v.  Tabor 
(1876)  34  Mich.  262;  Randall  v.  Baird 
(1887)    66  Mich.  312,  33  N.  W.  506 
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(possible,  decided  on  this  theory) ; 
Williams  v.  Matthews  (1824)  3  Cow. 
(N.  Y.)  252;  Bank  of  Chenango  v. 
Hyde  (1825)  4  Cow.  (N,  Y.)  567; 
Moses  V.  McDivitt  (1882)  88  N.  Y.  62; 
Wightman  v.  Catlin  (1906)  113  App. 
Div.  24,  98  N.  Y.  Supp.  1071 ;  Ramsey 
V.  Gould  (1870)  57  Barb.  (N.  Y.)  398, 
8  Abb.  Pr.  N.  S.  174;  STARKE  v. 
Wannemacher  (reported  herewith) 
ante,  167. 

In  Town  v.  Tabor  (1876)  34  Mich. 
262,  it  was  held  that  "there  is  no  law 
in  this  state  to  prevent  an  attorney 
from  buying  a  chattel  of  one  person, 
and  then  suing  another  in  replevin  to 
get  possession  of  it,'*  the  court  stating 
that  "the  statutes  referred  to,  which 
forbid  certain  dealings  by  attorneys  in 
the  way  of  getting  demands  with  in- 
tent to  prosecute  them  for  the  purpose 
of  profit,  have  no  application." 

It  will  be  seen  that  in  the  reported 
case  (Starke  v.  Wannemacher)  a 
purchase  by  an  attorney  of  a  note  at 
a  receiver's  auction  sale  was  sustained 
as  proper  upon  his  evidence,  although 
the  statute  provided  that  "every  attor- 
ney who,  either  directly  or  indirectly, 
buys  or  is  interested  in  buying  any 
evidence  of  debt  or  thing  in  action, 
with  intent  to  bring  suit  thereon,  is 
guilty  of  a  misdemeanor."  See  under 
the  New  York  ^statute,  infra,  III.  c. 

Nor  are  the  statutes  intended  to 
prevent  purchases  of  one  claim  to  se- 
cure another.  Van  Rensselaer  v.  On- 
ondaga County  (1823)  1  Cow.  (N.  Y.) 
443;  Watson  v.  McLaren  (1838)  19 
Wend.  (N.  Y.)  557,  affirmed  in  (1841) 
26  Wend.  425. 

The  transfer  by  a  client  to  his  ad- 
vocate of  the  cause  of  action,  as  col- 
lateral security  for  fees,  is  not  against 
the  statute  prohibiting  the  purchase 
of  litigious  rights,  as  it  was  only  a 
transfer  for  security.  Lamothe  v. 
Montreal  Street  R.  Co.  (1906)  Rap. 
Jud.  Quebec,  16  B.  R.  1. 

The  purpose  of  these  statutes  in 
general  is  to  prevent  the  purchase  of 
claims  by  attorneys  for  the  purpose  of 
making  costs  out  of  their  prosecution. 
Rogers  v.  Hendrick  (1912)  85  Conn. 
260,  82  Atl.  586.  See  also  New  York 
cases,  infra.  III.  c. 

In  the  absence  of  any  pleading  on 
the  subject,  and  of  evidence  showing 
4  A.L.R.— 12. 


that  the  assignment  was  taken  with 
the  intent  to  bring  suit,  the  court  will 
not  presume,  from  Uie  fact  that  the 
plaintiff  is  an  attorney  and  has 
brought  the  suit,  that  he  took  the  as- 
signment with  the  criminal  intent 
specified  in  the  statute.  Bulkeley  v. 
Bank  of  California  (1885)  68  CaL  80, 
8  Pac.  643. 

Assignments  to  an  attorney  for  pur- 
poses of  convenience  are  not,  in  gen- 
eral, intended  to  be  prohibited.  Tuller 
V.  Arnold  (1893)  98  CaL  522,  33  Pac. 
445;  Smedley  v.  Dregge  (1894)  101 
Mich.  200,  59  N.  W.  411.  But  a  pur- 
chase  for  a  client  which  he  repudiated 
and  threw  back  on  the  attorney  was 
held  within  the  prohibiting  statute. 
Mann  v.  Fairchild  (1865)  2  Keyes  (N. 
Y.)  106;  Mann  v.  Fairchild  (1848)  5 
Barb.  (N.  Y.)  108. 

A  judgment  is  not  considered  to  be 
a  litigious  claim.  Rogers  v.  Hendrick 
(1912)  85  Conn.  260,  82  Atl.  586.  See 
also  Louisiana  and  New  York  cases, 
infra,  III.  b  and  c. 

But  it  was  held  in  Hudson  v.  Sheafe 
(1919)  —  S.  D.  — ,  171  N.  W.  320,  that 
an  assignment  of  a  judgment  to  an  at- 
torney for  the  prohibited  purpose  and 
not  within  the  saving  section  of  the 
statute  was  champertous. 

In  Hudson  v.  Sheafe  (S.  D.)  supra, 
it  was  held  that  the  burden  was  upon 
the  attorney  to  bring  himself  within 
the  exception  where  the  statute  pro- 
vided that  "every  attorney,  who, 
directly  or  indirectly,  buys  or  is  in- 
terested in  buying  any  evidence  of 
debt,  or  thing  in  action  with  intent  to 
bring  suit  thereon,  is  guilty  of  a  mis- 
demeanor." "Nothing  in  the  four  pre- 
ceding sections  shall  be  construed  to 
prohibit  the  receiving  in  payment  of 
any  evidence  of  debt  or  thing  in  action 
for  any  estate,  real  or  personal,  or  for 
any  services  of  any  attorney  actually 
rendered,  or  for  a  debt  antecedently 
contracted,  or  the  buying  or  receiving 
any  evidence  of  debt  or  thing  in  ac- 
tion for  the  purpose  of  remittance,  and 
without  any  intent  to  violate  the  pre- 
ceding section." 

It  has  been  held  that  an  Illinois  at- 
torney suing  in  the  courts  of  South 
Dakota  upon  an  assignment  to  himself 
of  an  Illinois  judgment  was  subject  to- 
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the  South  Dakota  champerty  laws. 
Ibid. 

MifloeUaneoiu  ea«e«. 

'  The  court  does  not  refer  to  the  stat- 
ute in  Philbrook  v.  Superior  Ct.  (1896) 
111  Cal.  81,  43  Pac.  402,  where  an  at- 
torney, having:  been  suspended  irom 
practice,  was  held  entitled  to  appear 
in  his  own  behalf  in  an  action,  the 
cause  of  which  he  had  purchased  after 
the  action  had  been  commenced. 

It  was  held  in  MTadon  v.  Martin 
(1793)  3  Harr.  &  McH.  (Md.)  153, 
that  after  a  bond  has  been  assigned 
to  a  practising  attorney,  and  after  the 
statute  has  been  pleaded  against  it,  it 
is  too  late  to  indorse  it  according  to 
the  statute  (1715,  chap.  48,  §  9)  which 
provides  'that  all  bills,  bonds,  or  oth- 
er specialties,  taken  by  any  attorney 
or  other  person  practising  the  law  in 
any  of  the  aforesaid  courts,  or  any 
bills,  bonds,  or  other  specialties,  tak- 
en by  any  clerks,  etc.,  from  and  after 
the  end  of  this  session  of  assembly, 
shall  be  indorsed  on  the  back  side 
thereof  for  what  matter  or  how  the 
same  did  become  due;  and  for  default 
thereof,  all  such  bills,  bonds,  and 
specialties  shall  be  void/' 

In  Cooke  v.  Pool  (1885)  25  S.  C.  593, 
it  was  held  that  a  bona  fide  purchaser 
without  notice  of  a  judgment  is  not 
precluded  from  prosecuting  it,  because 
his  assignor  was  an  attorney  who  had 
bought  it  for  the  purpose  of  making 
it  the  basis  of  a  suit,  although  the 
statute  provided,  in  substance,  that 
any  attorney  of  this  court  who  shall 
buy  any  demand  for  the  purpose  of 
putting  it  in  suit,  when .  the  owner 
would  not  sue  the  same,  shall  pay  a 
fine  of  $100,  and  be  incapable  of  prac- 
tising in  any  court  until  restored  by 
the  supreme  court.  See,  in  this  con- 
nection, Beers  v.  Washbond  (1903)  86 
App.  Div.  582,  83  N.  Y.  Supp.  993,  in- 
fra, III.  c. 

It  may  be  noted  that  in  Re  Attor- 
neys &  Solicitors  Act  (1875)  L.  R.  1 
Ch.  Div.  (Eng.)  573,  the  court  ex- 
pressed the  opinion  that  an  agreement 
by  a  solicitor  with  his  client,  whereby 
the  former  was  to  receive  a  sum  equal 
to  10  per  cent  on  the  net  value  of  the 
property  recovered  in  addition  to 
costs,  was  void  for  champerty  under 


the  Statute  33  &  34  Vict.  chap.  28,  §  11, 
providing  that  "nothing  in  this  act 
contained  shall  be  construed  to  give 
validity  to  any  purchase  by  an  attor- 
ney or  solicitor  of  the  interest,  or  any 
part  of  the  interest,  of  his  client  in 
any  suit,  action,  or  other  contentious 
proceeding  to  be  brought  or  main- 
tained, or  to  give  validity  to  any  agree- 
ment by  which  any  attorney  or  solic- 
itor retained  or  employed  to  prosecute 
any  suit  or  action,  stipulates  for  pay- 
ment only  in  the  event  of  success  in 
such  suit,  action,  or  proceeding." 

In  Price  v.  Mercier  (1891)  18  Can. 
S.  C.  303,  it  was  held  that  a  sale  to  a 
practising  attorney  of  the  Crown's 
right  to  property  in  suit  was  forbid- 
den by  the  Quebec  statute,  prohibiting 
the  sale  of  litigious  rights  to  practis- 
ing advocates  and  attorneys. 

h.  JJotUatana, 

By  the  Louisiana  Civil  Code,  "public 
officers  connected  with  courts  of  jus- 
tice, such  as  judges,  advocates,  attor- 
neys, clerks  and  sheriffs,  cannot  pur- 
chase litigious  rights,  which  fall  under 
the  jurisdiction  of  the  tribunal  in 
which  they  exercise  their  functions, 
under  penalty  of  nullity,  and  of  having 
to  defray  all  costs,  damages  and  inter- 
est." "A  right  is  said  to  be  litigious 
whenever  there  exists  a  suit  aqd  con- 
testation on  the  same."  "Litigious 
rights  are  those  which  cannot  be  ex- 
ercised without  undergoing  a  lawsuit." 

The  statute  relates  to  attorneys  gen- 
erally, though  they  reside  out  of  the 
parish.  Denny  v.  Anderson  (1884)  36 
La.  Ann.  762. 

The  wrongful  purchase  does  not  de- 
stroy the  debt  (New  Orleans  Gaslight 
Co.  V.  Webb  (1852)  7  La.  Ann.  164), 
which  remains  in  the  hands  of  the  as- 
signor; consequently,  the  wrongful 
sale  is  no  defense  to  the  debtor  against 
an  action  by  the  assignor  (Pipes  v. 
Norsworthy  (1873)  25  La.  Ann.  557; 
Kuck  V.  Johnson  (1905)  114  La.  782, 
38  So.  559) . 

When  a  transferee  of  a  claim  knows 
that  the  transferrer  was  an  attorney 
who  bought  the  claim  when  it  was  a 
litigious  right,  the  transferee  takes 
nothing  by  the  transfer.  McCarty  v. 
Splane  (1852)  8  La.  Ann.  482. 
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•To  constitute  a  litigious  right  there 
must  be  a  suit.  Prevost  v.  Johnson 
(1820)  9  Mart  128.  Thus,  an  attor- 
ney may  purchase  property,  the  sub- 
ject of  a  litigation,  after  a  final  judg- 
ment settling  its  title.  McMicken  v. 
Perin  (1855)  18  How.  (U.  S.)  507,  15 
L.  ed.  504. 

A  purchase  by  an  attorney  of  the 
court  of  a  note  and  mortgage  on  prop- 
erty in  litigation,  and  involved  in  it, 
is  a  nullity.  Morris  v.  Covington 
(1847)  2  La.  Ann.  259.  So,  the  pur- 
chase, pending  litigation  over  a  mort- 
gage, of  a  part  of  the  property  by  the 
defendant's  attorneys,  is  a  nullity  so 
far  as  the  mortgagees  are  concerned. 
Consolidated  Asso.  v.  Comeau- 1848) 
3  La.  Ann.  552. 

Where  an  attorney  purchases  at  pro- 
bate sale  the  right  to  property  which 
the  possessor  has  seized  and  carried 
without  the  state,  he  purchases  a  liti- 
gious right  and  cannot  recover  it. 
Copley  V.  Moody  (1847)  2  La.  Ann.  487. 

An  interest  of  an  heir  not  contested 
at  the  time  is  not  a  litigious  right. 
Grayson  v.  Sanford  (1857)  12  La.  Ann. 
646.  But  "while  an  attorney  at  law 
may  purchase  the  uncontested  rights 
of  heirs  in  a  succession  as  an  entirety, 
he  is  prohibited  from  thereby  acquir- 
ing rights  of  the  succession  then  in 
litigation."  Powers  v.  Howcott 
(1915)  137  La.  818,  69  So.  198. 

In  Saint  v.  Martel  (1908)  122  La. 
94,  47  So.  413,  it  was  held  that  a  pur- 
chase by  an  attorney  of  land  and  oil, 
the  right  to  which  was  conceded,  is 
not  the  purchase  of  a  litigious  right 
because  a  lawsuit  is  pending,  not  over 
the  title,  but  touching  ap  accounting 
in  regard  to  the  oil. 

In  Evans  v.  Wilkinson  (1843)  6  Rob. 
172,  it  was  held  that  the  purchase  by 
the  attorney  for  the  defendant  of  an 
outside  title  was  not  a  purchase  of  a 
litigious  right,  the  court  sasing  that 
it  hoped  the  attorney's  statement  that 
he  bought  for  his  clients  was  true. 

A  judgment  is  not  a  litigious  right 
<l)enton  v.  Willcox  (1847)  2  La.  Ann. 
60),  even  though  it  be  a  judgment  of 
another  estate  (Lackey  v.  Tiiiln 
(1857)  12  La.  Ann.  53,  where  it  does 
not  appear  whether  the  purchaser  was 
an  attorney).    But  it  is  otherwise  as 


to  a  judgment  which,  at  the  time  of 
purchase,  is  being  contested  in  a  suit. 
Todd  V.  Richmond  (1877)  Man.  Unrep. 
Cas.  268;  Buck  v.  Blair  (1884)  36  La. 
Ann.  16. 

So,  an  attorney  cannot  purchase  a 
judgment  pending  an  appeal.  Copley 
V.  Lambeth  (1846)  1  La.  Ann.  316; 
Watterston  v.  Webb  (1849)  4  La.  Ann. 
173;  Mullen  v.  Amas  (1852)  7  La.  Ann. 
71;  McCarty  V.  Splane  (1852)  8  La. 
Ann.  482. 

And  an  attorney  cannot  purchase  a 
supreme  court  judgment  from  his  cli- 
ent before  it  becomes  final  as  against 
a  rehearing.  State  v.  Nix  (1914)  135 
La.  811,  66  So.  230. 

The  statute  also  provides  that  "he 
against  whom  a  litigious  right  has 
been  transferred  may  get  himself  re- 
leased by  paying  to  the  transferee  the 
real  price  of  the  transfer,  together 
with  the  interest  from  its  date."  In 
Sanders  v.  Ditch  (1903)  110  La.  884, 
34  So.  860,  the  court  said :  'The  penal- 
ty imposed  upon  the  ordinary  citizen, 
and  that  imposed  upon  the  officers  con- 
nected with  the  courts  of  justice  who 
purchase  litigious  rights,*  differs  in 
this :  that  in  the  one  case  'he  against 
whom  a  litigious  right  has  been  trans- 
ferred may  get  himself  released  by 
paying  to  the  transferee  the  real  price 
of  the  transfer,  together  with  the  in- 
terest from  its  date,'  whilst  in  the 
other  case  the  purchase  is  made  'un- 
der pain  of  nullity,  and  of  having  to 
defray  all  costs,  damages  and  in- 
terests.' " 

c.  yew  Tork. 
1.  The  statutes* 

The  substance  of  a  considerable 
part  of  the  early  English  statutes 
against  maintenance  was  early  re- 
enacted  in  New  York  (see  Arden  v. 
Patterson  (1821)  5  Johns.  Ch.  44,  in- 
fra), but  this  enactment  was  repealed 
by  the  revised  statutes.  It  is  provid- 
ed by  statute  (N.  Y.  Penal  Law,  §  274) 
that  "an  attorney  or  counselor  shall 
not:  1.  Directly  or  indirectly  buy,  or 
be  in  any  manner  interested  in  buying, 
a  bond,  promissory  note,  bill  of  ex- 
change, book  debt,  or  other  thing  in 
action,  with  the  intent  and  for  the  pur- 
pose of  bringing  an  action  thereon. 


180 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R^ 


•    • 


"  making  the  defense  a  mis- 
demeanor. But  (§  275)  "the  last  sec- 
tion does  not  prohibit  the  receipt,  by 
an  attorney  or  counselor,  of  a  bond, 
promissory  note,  bill  of  exchange, 
book  debt,  or  other  thing  in  action,  in 
payment  for  property  sold,  or  for  serv- 
ices actually  rendered,  or  for  a  debt 
antecedently  contracted ;  or  from  buy- 
ing or  receiving  a  bill  of  exchange, 
draft,  or  other  thing  in  action  for  the 
purpose  of  remittance,  and  without 
intent  to  violate  that  section." 

The  foregoing  is  the  substance  of 
the  law  as  enacted  by  the  Revised 
Statutes  (2  Rev.  Stat.  §  288,  in  force 
in  1830)  there  being  some  changes, 
including  the  words,  ''for  the  purpose 
of  bringing  an  action,"  instead  of  ''for 
the  purpose  of  bringing  any  suit,"  and 
a  provision  for  nonsuit  being  dropped 
(in  1877).  It  had  been  provided  by 
the  Statute  of  1807  (chap.  107)  that  it 
should  be  a  misdemeanor  if  any  attor- 
ney of  the  supreme  court  or  of  the 
common  pleas  "shall  purchase  or  re- 
ceive, by  way  of  pledge  or  security  for 
money  lent,  any  bond,  note,  or  other 
writing,  with  intent  to  commence  a 
suit  thereon,  and  shall  commence  such 
suit  accordingly."  And  this  statute 
had  been  re-enacted  in  1813.  In  1818 
(chap.  259,  §  1),  it  was  provided  "that 
BO  attorney  or  counselor  at  law  of  any 
court  of  record  in  this  state  shall 
directly  or  indirectly  buy,  or  be  in  any 
way  or  manner  interested  in  buying 
any  bond,  bill,  promissory  note,  bill  of 
exchange,  book  debt,  or  other  chose  in 
action,"  making  the  defense  a  misde- 
meanor; with  a  proviso  similar  to  that 
in  §  275  of  the  present  law,  and  a  pro- 
vision for  a  nonsuit. 

(The  reader  will  understand  that 
this  note  does  not  include  matters 
within  subdivision  2  of  §  274  of  the 
Penal  Law,  enacting  that  an  attorney 
shall  not,  "either  before  or  after  ac- 
tion brought,  promise  or  give,  or  pro- 
cure to  be  promised  or  given,  a  val- 
uable consideration  to  any  person,  as 
an  inducement  to  placing,  or  in  con- 
sideration of  having  placed,  in  his 
hands,  or  in  the  hands  of  another  per- 
son, a  demand  of  any  kind,  for  the 
purpose  of  bringing  an  action  thereon, 
or  of  representing  a  claimant  in  the 


pursuit  of  any  civil  remedy  for  the 
covery  thereof.") 

2*  Vnder  early  statu  tea. 

In  Arden  v.  Patterson  (1821)  6 
Johns.  Gh.  44,  the  court  canceled,  on 
payment  back  of  the  consideration^  an 
assignment  (made  in  1815)  of  a  right 
of  action  against  A,  made  to  a  lawyer 
by  trustees  of  one  who  had  previously 
consulted  the  lawyer  about  the  claim 
against  A.  Chancellor  Kent  said: 
"This  was  a  purchase  by  an  attorney, 
for  a  very  small  and  inadequate  con- 
sideration, of  a  matter  in  litigation, 
and  for  the  very  purpose  of  a  renewed 
litigation.  It  was  a  purchase  by  a.  per- 
son koown  to  the  other  contracting 
party  to  be  an  attorney,  and  he  know- 
ing that  the  other  contracting  parties 
held  the  claim  merely  in  trust  for  the 
benefit  of  creditors.  The  purchase 
was  avpwedly  made  as  a  matter  of 
speculation,  and  at  a  time  when  this 
attorney  knew,  from  previous  dis- 
closures made  to  him  in  his  character 
of  attorney,  all  the  facts  on  which  the 
foundation  of  the  claim  so  purchased 
rested,  and  which  created  a  belief  in 
his  mind  that  the  value  of  the  wine 
could  be  recovered.  Such  a  purchase, 
by  such  an  officer,  and  under  such  cir- 
cumstances, cannot  be  sustained.  It 
is  champerty,  for  the  unlawful  main- 
tenance of  a  suit,  and  the  contract  was 
therefore  unlawful,  as  well  by  com- 
mon law  as  by  the  statute.  The  stat- 
ute declares  (1  N.  R.  L.  172)  that  'no 
officer  or  other  person  shall  take  upon 
him  any  business  that  is  or  may  be  in 
suit  in  any  court  for  to  have  part  of 
the  thing  in  plea  or  demand,'  and  no 
person,  upon  any  such  agreement, 
shall  give  up  his  right  to  another,  and 
every  such  conveyance  and  agreement 
shall  be  void.'  And  again:  'All  per- 
sons who  move  pleas  and  suits,  or 
cause  them  to  be  moved,  either  by 
their  own  procurement  or  by  others,* 
and  sue  them  at  their  own  proper 
costs,  for  to  have  part  of  the  thing  in 
controversy  or  demand,  or  part  of  the 
gain,  shall  be  adjudged  champertous/ 
And  'all  gifts  and  conveyances  made 
for  maintenance  shall  be  void.'  The 
purchase  of  a  lawsuit  by  an  attorney, 
in  a  case  like  this,  is  champerty  in  its 
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most  odious  form,  and  it  ought  equally 
to  be  condemned  on  principles  of  pub- 
lic policy.  It  would  lead  to  fraud,  op- 
pression, and  corruption.  As  a  sworn 
minister  of  the  courts  of  justice,  the 
attorney  ought  not  to  be  permitted  to 
avail  himself  of  the  knowledge  he  ac- 
quires in  his  professional  character,  to 
speculate  in  lawsuits.  The  precedent 
would  tend  to  corrupt  the  profession, 
and  produce  lasting  mischief  to  the 
community.  The  knowledge  which 
led  to  this  speculation  was  acquired 
by  the  defendant  P.,  as  the  attorney  of 
De  Peyster,  for  De  Peyster  disclosed 
to  him  all  the  facts  relative  to  his 
dealings  with  Arden,  and  which  led 
to  the  deposit  of  the  wine."  The  court 
considered  also  that  the  attorney 
ought  to  have  used  his  knowedge  for 
the  benefit  of  his  client's  trustees. 

In  Williams  v.  Matthews  (1824)  3 
Cow.  252,  the  court  expressed  the  view 
that,  under  the  Statute  of  1807,  the 
mere  purchase  cannot  warrant  the 
conclusion  that  it  was  for  the  purpose 
of  prosecution. 

Vader  the  Act  of  1818. 

The  statute  is  constitutional.  Peo- 
ple V.  Walbridge  (1826)  6  Cow.  512; 
People  V.  Walbridge  (1829)  8  Wend- 
120. 

It  was  not  intended  to  prevent  a 
purchase  of  one  demand  for  the  mere 
purpose  of  securing  another.  Thus, 
an  attorney  having  a  junior  judgment 
might  lawfully  buy  a  senior  judgment 
to  secure  it.  Van  Rensselaer  v.  Onon- 
daga County  (1823)  1  Cow.  443.  So, 
he  might  purchase  a  note  to  secure  a 
bona  fide  debt,  although  he  was  com- 
pelled to  make  a  further  advance  to 
obtain  it.  Watson  v.  McLaren  (1838) 
19  Wend.  557,  affirmed  in  (1841)  26 
Wend.  425. 

The  act  did  not  prevent  an  attorney 
from  lending  money  and  taking  a 
promissorj'^  note  which  had  no  earlier 
legal  existence.  Bank  of  Chenango  v. 
Hyde  (1825)  4  Cow.  567. 

The  act  of  buying  constituted  the 
offense,  and  on  this  being  shown,  it 
lay  with  the  defendant  to  make  out 
that  he  was  within  the  proviso  of  the 
statute.  People  v.  Walbridge  (1826)  6 
Cow.  512. 


3*  Under  the  modem  statutes. 

It  is  considered  in  New  York  that 
the  question  of  champerty  between  at- 
torney  and  client  no  longer  exists  out- 
side of  the  statutes.  Zogbaum  v.  Park- 
er (1873)  66  Barb.  341,  affirmed  in 
(1873)  65  N.  Y.  120.  "It  does  not  af- 
'feet  the  validity  of  the  contract  be- 
tween the  attorney  and  his  client  that, 
measured  by  the  old  rules  relating  to 
champerty  and  maintenance,  it  would 
have  fallen  under  their  condemnation; 
for  neither  doctrine  now  prevails,  ex- 
cept so  far  as  preserved  by  our  stat- 
utes. Sedgwick  v.  Stanton  (1856)  14 
N.  Y.  289."  Finch,  J.,  in  Fowler  v. 
Callan  (1886)  102  N.  Y.  395,  7  N.  E. 
169. 

If  it  is  found  that  the  purchase  in 
question  was  made  by  an  attorney  for 
the  purpose  of  putting  the  claim  in 
suit,  a  suit  will  not  lie  upon  the  claim 
thus  purchased.  Browning  v.  Marvin 
(1885)  100  N.  Y.  144,  2  N.  E.  635. 

"When  the  purpose  of  such  a  pur- 
chase is  to  bring  an  action  thereon, 
and  it  is  induced  by  the  procurement 
of  an  attorney,  it  comes  within  the  act, 
whether  the  transfer  be  taken  in  the 
name  of  the  attorney  or  that  of  anoth- 
er person.  Arden  v.  Patterson  (1821) 
5  Johns.  Ch.  44."  Browning  v.  Mar- 
vin, supra.  Conceded  in  Wetmore  v. 
Hegeman  (1882)  88  N.  Y.  69. 

An  attorney  cannot  bring  an  action 
on  a  claim  for  goods  sold  and  deliv- 
ered, assigned  to  him  by  his  client  for 
the  purpose  of  bringing  an  action  in  a 
particular  county.  Sugarman  v.  Man- 
dolla  (1904)  88  N.  Y.  Supp.  393. 

A  purchase  by  an  attorney  at  a  re- 
ceiver's sale  of  disputed  claims  was 
held  to  be  within  the  prohibition  of 
the  statute,  although  he  stated  that  he 
purchased  for  his  client,  and  only  on 
its  dissatisfaction  retained  them  for 
himself.  Mann  v.  Fairchild  (1865)  2 
Keyes,  106;  Mann  v.  Fairchild  (1848) 
5  Barb.  108. 

It  is  error  to  permit  the  plaintiff  to 
have  judgment  of  foreclosure,  when 
the  statute  was  pleaded,  and  it  ap- 
peared that  he  purchased  the  land  and 
mortgage  "on  the  16th  day  of  Feb- 
ruary, 1897,  receiving  the  assignment 
at  about  half-past  ten  o'clock  in  the 
morning;    within    an    hour   he    com- 
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menced  making  a  search  against  the 
property,  and  immediately  drew  up  the 
papers  in  an  action  upon  the  bond  and 
mortgage,  which  were  served  on  the 
defendants  on  the  afternoon  of  the 
day  of  the  purchase,"  without  making 
any  demand;  and  that  he  gave  his 
note  for  such  bond  and  mortgage,  pay** 
able  on  the  1st  day  of  May  thereafter, 
without  interest.  Maxon  v.  Gain 
(1897)  22  App.  Div.  270,  47  N.  Y.  Supp. 
855. 

Where  the  evidence  showed  that  the 
plaintiff  took  the  note  in  suit  with  the 
intent  and  for  the  purpose  of  bring- 
ing suit  upon  it,  'the  burden  thus  rest- 
ed upon  him  to  show  that  he  took  it 
under  circumstances  bringing  the  case 
within  the  exception  contained  in'* 
the  statute,  Lieberman  v.  Mandel 
(1906)  98  N.  Y.  Supp.  201. 

The  object  of  the  statute  has  been 
stated  to  be 'to  prevent  purchases  of 
things  in  action,  for  the  purpose  of 
obtaining  costs  by  the  prosecution 
thereof.  Baldwin  v.  Latson  (1847)  2 
Barb.  Ch.  306;  Moses  v.  McDivitt 
(1882)  88  N.  Y.  62;  De  Forest  v.  An- 
drews (1899)  27  Misc.  145,  58  N.  Y. 
Supp.  358;  Wightman  v.  Catlin  (1906) 
113  App.  Div.  24,  98  N.  Y.  Supp.  1071. 

The  prohibition  extends  to  suits  in 
equity.  Baldwin  v.  Latson,  supra; 
Hall  V.  Bartlett  (1850)  9  Barb.  297 
(not  necessary  to  decision) ;  Brother- 
son  V.  Consalus  (1863)  26  How.  Pr. 
213  (obiter) ;  Mann  v.  Fairchild 
(1865)  2  Keyes,  106;  Maxon  v.  Cain, 
supra. 

In  Hall  V.  Gird  (1844)  7  Hill,  686, 
where  the  act  done  was  not  within  the 
scope  of  this  note,  it  was  considered 
that  the  provisions  in  the  Revised 
Statutes  for  a  nonsuit,  in  case  of  a 
champertous  purchase  by  an  attorney, 
were  confined  to  actions  at  law,  and 
did  not  apply  to  chancery  proceedings. 
But  in  Baldwin  v.  Latson,  supra,  the 
chancellor  said :  "The  case  of  Hall  v. 
Gird,  supra,  only  decides  that  the  par- 
ticular remedy  given  to  the  defendant 
by  a  subsequent  section  of  the  statute 
does  not  apply  to  suits  in  chancery," 
and  he  took  the  view  that  the  statute 
would  be  a  good  defense  in  chancery, 
as  there  would  have  been  no  title  in 
the  complainant. 


It  has  been  held  that  the  statute  is 
intended  to  apply  only  to  practising 
attorneys.  Thus,  a  person  admitted 
to  the  bar  in  1898,  who  maintained  an 
office  for  about  a  year  and  had  not 
practised  thereafter,  and  who  had  not 
filed  the  certificate  required  to  be  filed 
by  all  practising  lawyers  by  the  Act 
of  1898,  was  held  not  to  be,  in  1904,  an 
attorney  at  law,  within  the  statute  pro- 
hibiting the  purchase  of  claims  by  at- 
torneys, etc.  Thompson  v.  Stiles 
(1904)  44  Misc.  884,  88  N.  Y.  Supp. 
876J 

Iiliiiit*  of  tlie  aot. 

"As  the  law  now  stands,  an  attorney 
is  not  prohibited  from  discounting  or 
purchasing  bonds  and  mortgages  and 
notes,  or  other  choses  in  action,  ei- 
ther for  investment  or  for  profit,  or 
for  the  protection  of  other  interests, 
and  such  purchase  is  not  made  il- 
legal by  the  existence  of  the  intent  on 
his  part  at  the  time  of  the  purchase, 
which  must  always  exist  in  the  case  of 
such  purchases,  to  bring  suit  upon 
them,  if  necessary  for  their  collec- 
tion." Moses  V.  McDivitt  (1882)  88 
N.  Y.  62.  See  under  the  North  Dakota 
statute,  Starke  v.  Wannemacher  (re- 
ported herewith),  ante,  167. 

"It  is  plain  that  it  was  not  within 
the  intent  of  the  legislature  to  say  that 
an  attorney  should  be  outlawed,  and 
deprived  of  the  privileges  which  were 
accorded  other  men  in  the  purchase 
of  claims,  bonds,  notes,  etc.  It  was 
only  the  abuse  of  purchasing  with  the 
intent  and  for  the  purpose  of  bringing 
the  action,  that  the  attorney  might  be 
benefited  by  the  costs  which  his  own 
action  had  produced,  which  the  legis- 
lature prohibited."  Wightman  v.  Cat- 
lin (1906)  113  App.  Div.  24,  98  N.  Y. 
Supp.  1071. 

The  statute  does  not  prevent  a  pur- 
chase by  an  attorney  for  the  purpose 
of  protecting  some  other  right  of  the 
assignee,  such  as  taking  a  bond  to  se- 
cure an  existing  debt  (West  v.  Kurtz 
(1888)  15  Daly,  99,  8  N.  Y.  Supp.  14), 
or  purchasing  a  bond  and  mortgage  to 
secure  an  existing  right  (Baldwin  v. 
Latson  (1847)  2  Barb.  Ch.  306),  or 
purchasing  a  bond  to  use  it  as  a  means 
of  inducing  the  defendant  to  assign 
stock  (Moses  v.  McDivitt,  supra). 
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It  was  held  to  be  error  to  instruct 
the  jury  that  if  the  plaintiff's  inten- 
tion in  buying:  a  bond  "was  to  use  it 
to  compel  the  defendant  to  do  a  par- 
ticular thing,  as  to  assign  stock,  for 
instance,  and  if  he  would  not  comply 
with  his  wishes  to  sue  it,  that  would 
be  a  violation  of  the  statute."    Ibid. 

In  Epstein  v.  United  States  Fidelity 
&  6.  Co.  (1899)  29  Misc.  295,  60  N.  Y. 
Supp.  527,  it  seems  to  have  been  held 
that  the  defendant  in  attachment 
might  assign  to  her  attorneys,  for 
their  services  therein,  her  cause  of 
action  and  right  to  recover  damages 
under  the  undertaking,  and  that  this 
would  be  within  the  exemptions  of  the 
statute. 

The  statute  does  not  forbid  the  buy- 
ing by  an  attorney  of  the  fee  of  land 
with  the  intent  of  suing  for  it  (Town- 
shend  v.  Fromer  (1888)  15  N.  Y.  Civ. 
Ptoc.  Rep.  8,  2  N.  Y.  Supp.  703),  nor 
does  it  relate  to  purchases  of  corpora- 
tion stock  (Ramsey  v.  Gould  (1870) 
57  Barb.  398,  8  Abb.  Pr.  N.  S.  174),  nor 
to  purchases  of  chattels  (Van  Dewat- 
er  V.  Gear  (1897)  21  App.  Div.  201,  47 
N.  Y.  Supp.  503) ;  see  under  the  Mich- 
igan statute  Town  v.  Tabor  (1876)  34 
Mich.  262,  infra.  III.  a. 

It  has  been  held  in  one  case  that 
the  purchase  of  the  cause  of  action  in 
a  pending  suit  by  the  plaintiff's  at- 
torneys was  not  against  the  statute, 
forbidding  the  purchase  of  claims  for 
the  purpose  of  bringing  a  suit  there- 
on, as  the  suit  was  already  brought. 
Wetmore  v.  Hegeman  (1882)  88  N.  Y. 
69. 

The  statute  does  not  prevent  iin  at- 
torney from  buying  a  judgment  for 
the  purpose  of  collecting  it  by  execu- 
tion. Brotheson  v.  Consalus  (1863) 
26  How.  Pr.  213;  Warner  v.  Paine 
(1847)  3  Barb.  Ch.  680  (not  necessary 
to  result) . 

In  Fay  v.  Hebbard  (1886)  42  How. 
Pr.  490,  the  court  expressed  the  opin- 
ion that  the  statute  did  not  prevent 
the  purchase  by  an  attorney  of  a  judg- 
ment, with  the  intent  and  purpose  of 
having  it  declared  a  lien  on  land  con- 
veyed by  the  judgment  debtor,  on  the 
inroand  that  the  conveyance  was  a 
mortgage. 

The  purchase  must  be  for  the  very 


purpose  of  bringing  a  suit  (now  "ac- 
tion") thereon.  "A  mere  intent  to 
bring  a  suit  on  a  claim  purchased  does 
not  constitute  the  offense;  the  pur- 
chase must  be  made  for  the  very  pur- 
pose of  bringing  such  suit,  and  this 
implies  an  exclusion  of  any  other  pur- 
pose  Such  purchase  is  not 

made  illegal  by  the  existence  of  the 
intent  on  his  part  at  the  time  of  the 
purchase,  which  must  always  exist  in 
the  case  of  such  purchases,  to  bring 
suit  upon  them,  if  necessary  for  their 
collection.  To  constitute  the  offense, 
the  primary  purpose  of  the  purchase 
must  be  to  enable  him  to  bring  a  suit, 
and  the  intent  to  bring  a  suit  must  not 
be  merely  incidental  and  contingent." 
Moses  v.  McDivitt,  supra. 

In  an  action  by  an  attorney  to  re- 
cover damages  for  the  conversion  of 
articles  of  personal  property,  it  was 
held  that  an  averment  of  the  answer 
that  while  the  defendant  G.,  a  con- 
stable, was  in  possession  of  the  prop- 
erty under  an  attachment,  the  plain- 
tiff drafted  the  bill  of  sale  from  the 
seller  to  himself,  and  procured  its  de- 
livery "with  the  intent  on  the  part  of 
the  plaintiff  to  bring  this  suit,"  was 
insufficient,  as  the  mere  intent  to  bring 
suit  upon  a  claim  does  not  offend 
against  the  statute.  "There  must  ex- 
ist an  intent  to  obtain  title  for  the  pur- 
pose of  commencing  an  action."  Van 
Dewater  v.  Gear  (1897)  21  App.  Div. 
201,  47  N.  Y.  Supp.  503. 

In  West  V.  Kurtz  (1888)  15  Daly,  99, 
3  N.  Y.  Supp.  14,  where  the  trial  court, 
being  requested  to  charge  "that  if  the 
jury  believe  that  the  bond  was  trans- 
ferred to  the  plaintiff  as  collateral  for 
an  advance  of  moneys  made  in  Feb- 
ruary, 1885,  that  that  took  the  trans- 
action out  of  the  operation  of  the  stat- 
ute respecting  the  bringing  of  suits  by 
attorneys  in  their  own  names,"  re- 
plied: "I  can  hardly  say  that  it  was 
not  taken  out  of  the  statute  unless 
transferred  free  from  the  intention  of 
bringing  a  suit.  I  think,  if  so  taken, 
that  it  is  right  to  charge  as  you  re- 
quest," it  was  held  that  this  was  too 
broad. 

In  sustaining  a  demurrer  to  an  an- 
swer alleging  that  the  plaintiff  took 
the  assignment  of  the  bond  sued  on  in 
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violation  of  the  statute,  the  court  said : 
"Although  the  defendant  avers,  in 
terms,  that  the  plaintiff  took  the  as- 
signment of  the  bond  in  suit  with  the 
intent  and  purpose  of  bringing  an  ac- 
tion thereon  against  the  defendant,  the 
facts  which  he  pleads  in  support  of 
this  utterly  fail  to  sustain  his  conclu- 
sion. It  has  been  held  that  the  object 
of  the  statute  (Code  Civ.  Proc.  §  73) 
was  to  prevent  attorneys  from  buying 
claims  for  the  purpose  of  obtaining 
costs  by  the  prosecution  thereof,  and 
that  to  constitute  the  offense  the  pur- 
chase must  be  for  the  very  purpose 
of  bringing  such  suit  and  for  none 
other.  Baldwin  v.  Latson  (1847)  2 
Barb.  Ch.  306;  Moses  v.  McDivitt 
(1882)  88  N.  Y.  62.  No  such  purpose 
is  disclosed  upon  the  face  of  the  plead- 
ing." De  Forest  v.  Andrews  (1899)  27 
Misc.  145,  58  N.  Y.  Supp.  358. 

The  purchase  itself  is  not  alone  suf- 
ficient evidence  of  the  intent.  Hall  v. 
Bartlett  (1850)  9  Barb.  297;  Creteau 
V.  Foote  &  T.  Glass  Co.  (1899)  40  App. 
Div.  215,  57  N.  Y.  Supp.  103  (obiter) ; 
Oldmixon  v.  Severance  (1907)  119 
App.  Div.  821,  104  N.  Y.  Supp.  1042 
(where  the  plaintiff  disclaimed  any 
personal  interest).  See,  under  the 
California  statute,  Bulkeley  v.  Bank 
of  California  (1885)  68  Cal.  80,  8  Pac. 
643,  supra.  III.  a. 

That  the  assignor  and  the  assignee 
both  had  the  same  lawyer,  who  had 
offices  with  the  assignor,  is  no  evi- 
dence that  the  lawyer  purchased  the 
claim,  and  did  it  contrary  to  the  stat- 
ute. Wightman  v.  Catlin  (1906)  113 
App.  Div.  24,  98  N.  Y.  Supp.  1071. 

If  an  attorney  advises  a  number  of 
owners  of  property  assessed  by  a  tel- 
ephone line  to  assign  their  claims  for 
damages  to  one  person,  who  then  em- 
ploys such  attorney  to  bring  an  action 
on  a  contingent  fee,  the  attorney,  not 
being  directly  or  indirectly  the  pur- 
chaser of  the  claims,  there  is  no  viola- 
tion of  the  statute.  Blashfield  v.  Em- 
pire State  Teleph.  &  Teleg.  Co.  (1892) 
18  N.  Y.  Supp.  250. 

The  phrase,  *for  the  purpose  of 
bringing  any  suit,"  in  the  earlier  form 
of  the  statute,  did  not  include  the  pur- 
pose to  prosecute  a  suit  in  another 
state  (Roe  v.  Jerome  (1846)  18  Conn. 


138),  nor  the  purpose  to  prosecute  a 
suit  in  justice's  court,  where  the  at- 
torney is  not  entitled  to  any  costs 
(Goodeli  V.  People  (1862)  5  Park. 
Crim.  Rep.  206)  ;  nor  did  it  include  the 
purpose  of  a  proceeding  to  foreclose  a 
mortgage  by  advertisement,  as  that  is 
not  a  "suit"  within  the  statute,  al- 
though there  are  costs,  as  the  statute 
is  penal  and  not  to  be  extended  beyond 
its  natural  meaning  (Hall  v.  Bartlett, 
supra).  Nor  do  the  present  words, 
"for  the  purpose  of  bringing  an  ac- 
tion," include  a  special  proceeding:; 
thus,  the  statute  does  not  prevent  an 
attorney  from  buying  a  claim  against 
the  estate  of  a  decedent  which  he  be- 
lieves has  been  allowed  by  the  admin- 
istratrix, with  the  view  of  calling  her 
to  account  before  the  surrogate.  Til- 
den  V.  Aitkin  (1899)  37  App.  Div.  28, 
55  N.  Y.  Supp.  735. 

It  is,  of  course,  clear  that  an  assign- 
ment by  the  creditor  to  an  attorney, 
the  beginning  of  a  suit,  its  discontin- 
uance, and  the  reassignment  to  the 
creditor  do  not  impair  the  creditor's 
title.  Creteau  v.  Foote  &  T.  Glass  Co. 
(1899)  40  App.  Div.  215,  57  N.  Y.  Supp. 
1103. 

It  has  been  held  in  one  case  that  the 
donee  or  assignee  of  the  attorney  who 
makes  the  forbidden  purchase  takes  a 
good  title,  though  knowing  the  illegal 
purpose,  and  that  the  statute  is  no 
defense  to  such  donee  or  assignee. 
Beers  v.  Washbond  (1903)  86  App. 
»iv.  582,  83  N.  Y.  Supp.  993,  where 
the  attorney  gave  the  bond  and  mort- 
gage he  had  bought  to  his  wife.  The 
court  said :  "It  would  seem  to  us  that 
every  purpose  of  the  statute  would  be 
satisfied  by  denying  to  the  attorney 
the  use  of  the  courts  for  the  purpose 
of  prosecution.  To  give  to  his  as- 
signee, whether  by  gift  or  for  value, 
the  right  to  enforce  a  claim,  has  in  it 
none  of  the  mischief  sought  to  be  pre- 
vented by  the  statute.  If  that  as- 
signee be  a  dummy  so  that  the  pros* 
ecution  be  in  fact  made  in  the  interest 
of  the  attorney,  although  in  the  name 
of  another  party,  the  court  might  well 
refuse  relief.  ...  If  the  title  of 
the  subsequent  holder  of  every  such 
security  were  subject  to  challenge  by 
reason  of  the  intent  with  which  that 
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attorney  had  purchased,  it  would  cast 
a  suspicion  upon  all  securities  passing 
through  the  hands  of  attorneys,  and 
would  leave  a  subsequent  holder  at 
the  mercy  of  an  unscrupulous  attorney 
through  whose  hands  the  security  had 
passed,  who  might  make  proof  of  his 
secret  intent  in  his  purchase  thereof 
which  it  would  be  impossible  to  dis* 
prove."  See,  in  this  connection,  Cooke 
V.  Pool  (1885)  25  S.  C.  598,  supra, 
III.  a. 

There  is  some  apparent  confusion 
as  to  whether  the  question  under  the 
statute  is  one  for  the  court  or  the  jury. 
Under  the  early  form  of  the  statute 
(up  to  1877)  there  was  a  provision  for 
a  nonsuit.  And  in  Orcutt  v.  Pettit 
(1847)  4  Denio,  233,  it  was  held  that 
where  it  was  defended  that  the  plain- 
tiffs demand  had  been  bought  and 
sold,  or  received  for  prosecution,  con- 
trary to  law,  and  there  was  evidence 
tending  to  show  a  purchase  by  an  at- 
torney, that  the  court  must  determine 
the  question;  as,  if  the  defense  was 
established,  the  plaintiff  must  be  non* 
suited,  which  the  jury  could  not  do; 
and  that,  in  this  case,  the  trial  court, 
having  found  that  there  had  been  no 
violation  of  the  statute,  correctly 
directed  the  jury  to  find  a  verdict  for 
the  plaintiff.  On  the  other  hand,  in 
Browning  v.  Marvin  (1886)  100  N.  Y. 
144,  2  N.  E.  635,  where  the  question 
does  not  seem  to  have  been  distinctly 
raised,  it  was  held  that  the  court  cor- 
rectly charged  the  jury  that,  if  the 
purchase  in  question  was  made  by  an 
attorney  for  the  purpose  of  putting 
the  claims  in  suit,  a  suit  would  not  lie 
upon  the  claims  thus  purchased,  it  be- 
ing further  held  that  the  jury's  find- 
ing was  conclusive  as  to  the  identity 
of  the  person  buying  and  the  object 


with  which  the  claims  were  bought. 
And  in  Carpenter  v.  Cummings  (1897) 
20  Misc.  661,  46  N.  Y.  Supp.  662,  in 
reversing,  because  evidence  of  the  vi- 
olation of  the  statute  had  been  wrong- 
fully excluded,  the  court  said  that  the 
defense,  "if  proved  at  trial  to  the  sat- 
isfaction of  the  jury,  must  compel  a 
verdict  for  defendant," — citing  Brown- 
ing V.  Marvin,  supra.  The  Browning 
Case  was  also  cited  on  this  point  in 
Gescheidt  v.  Quirk  (1883)  66  How.  Pr. 
272,  5  N.  Y.  Civ.  Proc.  Rep.  38,  where, 
however,  it  was  held  that  the  plaintiff 
had  waived  the  point.  The  court 
seems  to  have  overlooked  the  change 
in  the  statute,  in  Gilroy  v.  Badger 
(1899;  City  Ct.)  27  Misc.  640,  58  N. 
Y.  Supp.  392,  holding  it  to  be  error, 
where  the  defense  of  the  statute  was 
set  up,  to  send  the  case  generally  to 
the  jury  and  take  a  general  verdict  for 
the  defendant.  The  court  quotes  a 
reference  to  the  early  form  of  the 
statute  in  Hall  v.  Gird  (1844)  7  Hill, 
586,  and  says:  "While  the  intent  of 
the  attorney  making  a  purchase  is  a 
proper  subject  for  inquiry  and  deter- 
mination by  a  jury,  yet  that  subject 
ought  to  be  submitted  to  the  jury  for 
a  special  finding  of  fact,  and  on  the 
coming  in  of  their  verdict,  the  court 
can  then  determine  whether  the  plain- 
tiff should  have  a  recovery  or  the  com- 
plaint  be  dismissed.  In  this  case  that 
procedure  was  not  followed,  and  as  a 
result  the  defendant  in  this  action  ap- 
pears to  have  a  judgment  on  the  mer- 
its, which  would  make  it  appear  that 
he  has  a  good  defense  to  the  note, 
whereas,  as  a  matter  of  fact,  all  that 
has  been  decided  is  that  the  plaintiff 
has  no  legal  capacity  to  sue." 

B.  B.  B» 


H.  LESLIE  MOORE,  Plff.  in  Err., 

V. 

S.  E.  LEE. 


Texas  Supretne  Court -^  April  16,  19X9, 
(_  Tex.  — ,  211  S.  W.  214.) 

Phystcian  —  liability  for  acts  of  substitute. 

1.  A  physician  who  sends  a  substitute,  upon  becoming  unable  to  fill  a 
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professional  engagement,  is  not  answerable  for  his  negligence  or  mal- 
practice, unless  the  substitute  acts  as  his  agent  in  performing  th^  service. 
[See  note  on  this  question  beginning  on  page  191.] 


—  care  in  selecting  substitute. 

2.  A  physician  who,  upon  notifying 
one  who  has  employed  him  to  attend 
a  case,  that  he  will  be  unable  to  do  so, 
is  requested  to  send  a  substitute,  is 
bound  to  exercise  ordinary  care  in  the 
selection  of  the  substitute. 

[See  21  R.  C.  L.  390.] 

—  independent  contractor. 

3.  A  physician  who  is  sent  as  a  sub- 
stitute by  another  physician  who  has 
been  employed  to  attend  a  case  is  an 
independent  contractor  in  performing 
the  service. 

[See  21  R.  C.  L.  390.] 

—  partnership  case. 

4.  Where  the  custom  is  for  physi- 
cians unable  to  care  for  all  their  cases 


to  send  substitutes,  a  statement  by  one 
physician  sending  a  substitute  to  a 
case,  that  it  would  be  a  partnership 
case,  and  that  he  expected  to  take  care 
of  it,  means  merely  that  he  expects  to 
resume  control  as  soon  as  possible, 
and  that  each  physician  would  be  paid 
for  his  services  upon  it. 
[See  21  R.  C.  L.  394.] 

—  liability  for  act  of  substitute. 

5.  A  physician  who,  having  been 
employed  to  attend  a  case,  is  requested 
to  send  a  substitute,  upon  notifying 
his  employer  that  he  cannot  attend  in 
person,  is  not  answerable  for  the  neg- 
ligence or  malpractice  of  the  substi- 
tute, if  he  exercises  ordinary  care  in 
selecting  him. 

[See  21  R.  C.  L.  390;] 


Error  to  the  Court  of  Civil  Appeals  for  Ihe  Fifth  Supreme  Judicial 
District  to  review  a  judgment  reversing  a  judgment  of  the  District  Court 
for  Dallas  County  (Roberts,  J.)  in  favor  of  defendant,  in  an  action  brought 
to  recover  damages  for  alleged  malpractice  of  a  substitute  physician,  sent 
by  defendant  to  attend  plaintiff's  wife.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Thomas  &  Rhea,  and  6.  D.     Maatschappy  Co.  107  N.  Y.  228,  1  Am. 


Hunt,  for  plaintiff  in  error : 

Plaintiff's  right  of  recovery  was 
limited  to  the  legal  responsibility  of 
defendant  for  the  acts  of  the  substi- 
tute physician,  based  on  the  relation- 
ship existing  between  them  as  charged 
in  the  pleadings  of  plaintiff,  and  there 
could  have  been  no  recovery  on  ac- 
count of  the  existence  of  any  other 
relationship  between  said  parties,  not 
charged  therein. 

Texas  C.  R.  Co.  v.  Zumwalt,  103  Tex. 
603,  30  L.R.A.(N.S.)  1206,  132  S.  W. 
113;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Scott,  18  Tex.  Civ.  App.  321,  44  S.  W. 
589;  Southern  P.  Co.  v.  Mauldin,  19 
Tex.  Civ.  App.  166,  46  S.  W.  650; 
Shearm.  &  Redf.  Neg.  6th  ed.  §  la,  9 
&  9b;  Thomp.  Neg.  §  6724;  Myers  v. 
Holborn,  58  N.  J.  L.  193,  30  L.R.A.  346, 
55  Am.  St.  Rep.  606,  33  Atl.  389;. Hitch- 
cock V.  Burgett,  38  Mich.  501;  Brown 
V.  Bennett,  157  Mich.  654,  122  N.  W. 
305;  De  Forrest  v.  Wright,  2  Mich. 
368 ;  Keller  v.  Lewis,  65  Ark.  578,  47 
S.  W.  755;  Youngstown  Park  &  Falls 
Street  R.  Co.  v.  Kessler,  84  Ohio  St. 
74,  36  L.R.A.(N.S.)  50,  95  N.  E.  509, 
Ann.  Cas.  1912B,  933;  Laubheim  v. 
De  Koninglyke  Nederlandsche  S.  B. 


St.  Rep.  815,  13  N.  E.  781 ;  Ballard  v. 
Chesapeake  &  0.  R.  Co.  144  Ky.  476, 
139  S.  W.  771,  2  N.  C.  C.  A.  378;  30 
Cyc.  1581;  22  Am.  &  Eng.  Enc.  Law, 
805;  Laugher  v.  Pointer,  5  Barn.  &  C. 
547,  108  Eng.  Reprint,  204,  4  L.  J.  K 
B.  309,  8  Dowl.  &  R.  550;  Milligan  v. 
Wedge,  4  Perry  &  D.  714,  12  Ad.  &  El. 
737,  113  Eng.  Reprint,  993,  10  L.  J.  Q. 
B.  N.  S.  19. 

It  was  immaterial  whether,  in  se- 
lecting the  substitute  physician,  de- 
fendant should  be  held  to  the  exercise 
of  ordinary  care  in  seeing  to  it  that 
the  substitute  possessed  that  degree  of 
skill  and  ability  usually  possessed  by 
physicians  of  good  standing,  or  wheth- 
er he  should  be  held  an  insurer  there- 
of. 

Texas  &  N.  0.  R.  Co.  v.  Berry,  67 
Tex.  238,  5  S.  W.  817 ;  Missouri,  K.  & 
T.  R.  Co.  V.  Day,  104  Tex.  237,  34 
L.R.A.(N.S.)  Ill,  136  S.  W.  435. 

Mr.  L.  R  Callaway  for  defendant  in 
error. 

Greenwood,  J.,  delivered  the  opin- 
ion of  the  court : 

This  suit  was  brought  by  defend- 
ant in  error,  S.  E.  Lee,  to  recover 
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damages  of  plaintiff  in  error,  Dr.  H. 
L^lie  Moore,  for  an  alleged  breach 
by  plaintiff  in  error  of-  his  contract 
to  attend  and  treat  the  wife  of  de- 
fendant in  error,  during  and  after 
birth  of  a  child,  and  for  alleged  mal- 
practice on  the  wife,  during  her  con- 
finement, by  Dr.  A.  D.  Hardin,  for 
whose  acts  and  negligence,  it  was 
charged,  plaintiff  in  error  was  liable. 
The  plaintiff  in  error  answered  that 
he  arranged  for  Dr.  Hardin,  who 
was  a  careful  and  skilful  physician, 
to  attend  defendant  in  error's  wife, 
during  the  childbirth,  by  express 
agreement  with  defendant  in  error, 
and  that  he  was  to  be  notified  in  the 
event  any  complications  arose,  but 
was  never  so  notified,  and  that  he 
had  not  violated  his  agreement  with 
defendant  in  error. 

The  material  facts  proved  were 
that  plaintiff  in  error  and  defendant 
in  error  had  entered  into  an  agree- 
ment, whereby  the  wife  of  defend- 
ant in  error  was  to  have  the  serv- 
ices of  plaintiff  in  error,  as  a  physi- 
cian, for  an  agreed  fee,  during  the 
approaching  confinement  of  the 
wife,  who  was  visited  and  examined 
by  defendant  in  error  between  1  and 
2  o'clock  on  the  morning  of  February 
6, 1911,  and  at  that  time  plaintiff  in 
error  promised  to  return  when  need- 
ed. On  account  of  the  setting  of  a 
lawsuit  against  plaintiff  in  error  and 
others,  at  Fort  Worth,  for  February 
6,  1911,  and.  pressing  professional 
engagements,  plaintiff  in  error  con- 
cluded that  he  would  not  be  able  to 
return  to  Mrs.  Lee.  It  was  the  cus- 
tom among  the  reputable  physicians 
of  Dallas,  where  the  parties  resided, 
for  a  physician,  who  determined 
that  he  could  not  meet  all  his  en- 
gagements, to  send  some  other  phy- 
sician, and,  about  8  o'clock  on  Feb- 
ruary 6,  1911,  plaintiff  in  error  tele- 
phoned Dr.  Hardin  that  he  might 
need  him  during  that  morning.  Be- 
fore 9  o'clock,  defendant  in  error 
notified  Dr.  Moore  that  it  was  time 
for  him  to  come  to  Mrs.  Lee,  when 
Dr.  Moore  replied  that,  because  of 
important  business,  he  would  be  un- 
able to  come,  but  he  would  send  an- 


other physician,  to  which  defendant 
in  error  responded  with  a  request  to 
send  him  in  a  hurry.  Until  about  a 
quarter  past  9  o'clock,  there  was  an- 
other physician  in  the  neighborhood 
of  defendant  in  error,  with  whom 
defendant  in  error  talked,  without 
asking  him  to  attend  Mrs.  Lee. 
After  being  requested  by  defendant 
in  error  to  send  another  physician 
in  a  hurry,  plaintiff  in  error  tele- 
phoned to  Dr.  Hardin,  whose  general 
reputation  in  Dallas  as  a  physician 
was  good,  saying  that  he  had  a  case 
to  which  he  wanted  to  send  him, 
that  it  was  a  partnership  case,  of 
which  he  expected  to  take  care,  and 
plaintiff  in  error  requested  Dr.  Har- 
din to  go  out  and  look  after  the  wife 
of  defendant  in  error,  and  to  notify 
him  if  he  needed  help  or  anything 
went  wrong,  whereupon  he  would 
either  come  himself  or  send  assist- 
ance. Dr.  Hardin  reached  the  home 
of  defendant  in  error  about  10 
o'clock  and  attended  to  the  delivery 
of  the  child,  and  there  was  evidence 
to  raise  the  issue  of  injury  to  Mrs. 
Lee  through  acts  or  negligence  of 
Dr.  Hardin.  Defendant  in  error  ex- 
pressed no  dissatisfaction  to  Dr. 
Hardin,  at  the  time  the  child  was 
delivered,  and  paid  him  on  his  sec- 
ond or  third  visit  the  full  fee,  which 
he  testified  he  had  agreed  to  pay 
plaintiff  in  error,  and  paid  nothing 
to  plaintiff  in  error. 

A  jury  trial  resulted  in  a  verdict 
and  judgment  for  plaintiff  in  error, 
which  was  reversed  by  the  court  of 
civil  appeals,  and  section  B  of  the 
commission  of  appeals  recommend- 
ed that  the  judgment  of  the  court 
of  civil  appeals  be  affirmed. 

The  trial  court  charged  the  jury 
that  the  law  required  the  exercise 
of  ordinary  care  by  plaintiff  in  error 
in  his  personal  attention  to  Mrs. 
Lee,  and  also  required  the  exercise 
of  ordinary  care  by  plaintiff  in  error 
in  the  selection  of  another  physician 
for  her.  The  trial  court  refused  re- 
quests to  charge  that  any  negligence 
or  lack  of  skill  on  the  part  of  Dr. 
Hardin,  resulting  in  injury  to  Mrs. 
Lee,  was  chargeable  to  plaintiff  in 
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error,  regardless  of  the  care  exer- 
cised by  plaintiff  in  error  in  Dr.  Har- 
din's selection. 

The  controlling  question  here  is 
whether  the  action  of  the  trial  court 
was  correct  in  giving  and  refusing 
these  charges. 

It  is  quite  undeniable  that  de- 
fendant in  error  assented  to  plaintiff 
in  error's  own  nonattendance  on  his 
wife.  He  admits  that,  when  tele- 
phoned plaintiff  in  error's  reasons 
for  seeking  to  be  released  from 
treating  his  wife,  his  response  l^^as 
to  urge  haste  in  sending  another 
physician.  It  is  immaterial  to  the 
matter  of  plaintiff  in  error's  liability 
for  Dr.  Hardin's  negligence  or  lack 
of  skill,  under  the  issues  joined  here- 
in, whether  plaintiff  in  error  repre- 
sented Dr.  Hardin  to  be  his  partner 
at  the  time  he  proposed  sending 
him.  No  pleading  was  filed  by  de- 
fendant  in  error,  alleging  that  Dr. 
Hardin  was  held  out  as  plaintiff  in 
error's  partner,  nor  seeking  to  hold 
plaintiff  in  error  liable  as  a  partner 
with  Dr.  Hardin,  nor  seeking  to  re- 
cover any  damages  for  any  misrep- 
resentation of  Dr.  Hardin's  status 
as  a  partner.  So  the  question  is, 
simply.  What  was  plaintiff  in  error's 
duty,  under  the  law,  when  defend- 
ant in  error  asked  him  to  speedily 
despatch  another  physician  to  treat 
Mrs.  Lee?  To  our  minds  this  ques- 
tion admits  of  no  answer  save  that 

Ph,.lclan^are  ^J  duty  Of  plain- 
In  fleiectinir  tiff  m  error  was  to 
.«b«titiite.            exercise      ordinary 

care  in  the  selection  of  the  physi- 
cian to  be  sent,  as  the  jury  was  in- 
structed by  the  trial  court. 

The  opinion  in  Texas  C.  R.  Co.  v. 
Zumwalt,  103  Tex.  607,  30  L.R.A. 
(N.S.)  1206, 132  S.  W.  113,  declared 
that  where  a  railroad  company  fur- 
nished an  employee  with  a  physi- 
cian, the  railroad  company  would 
not  be  held  liable  for  the  physician's 
negligence  unless,  in  treating  the 
employee,  he  was  the  agent  of  the 
railroad  company.  No  more  can 
plaintiff  in  error  be  held  liable  for 
Dr.  Hardin's  negligence  or  lack  of 


skill,   in   the   absence  of  facts   to 
establish    that    Dr.  .„,„|„t,,  ^^r 
Hardm  was  acting  aotn  of 
as    the    agent    of  -'-*""**^- 
plaintiff  in  error  when  he  was  treat- 
ing defendant  in  error's  wife. 

From  the  very  nature  of  the  em- 
ployment, the  physician  who  takes 
the  place  of  another  must,  while  he 
alone  is  treating  the 

patient,  exercise  his  ^ontrJ^^lir' 
own  judgment  and 
his  own  skill;  and  he  is  truly  an 
independent  contractor. 

In  the  leading  case  of  Cunning- 
ham v.  International  R.  Co.  51  Tex. 
510,  511,  32  Am.  Rep.  632,  it  is 
said:  "*The  true  test  ...  by 
which  to  determine  whether  one  who 
renders  service  to  another  does  so 
as  a  contractor,  or  not,  is  to  ascer- 
tain whether  he  renders  the  service 
in  the  course  of  an  independent  occu- 
pation, representing  the  will  of  his 
employer  only  as  to  the  result  of  the 
work,  and  not  as  to  the  means  by 
which  it  is  accomplished.'  Shearm. 
&  Redf.  Neg.  §§  76-79;  1  Redfield, 
Railways,  505 ;  Pack  v.  New  York,  8 
N.  Y,  222.  It  is  now  the  well-estab- 
lished doctrine  in  Europe,  and  the 
generally  prevailing  rule  in  this 
country,  that  the  ordinary  relation 
of  principal  and  agent,  and  master 
and  servant,  does  not  subsist  in  the 
case  of  an  independent  employee  or 
contractor  who  is  not  under  the  im- 
mediate direction  of  the  employer.*^ 

The  doctrine  is  reaffirmed  in  Cun- 
ningham V.  Moore,  55  Tex.  373,  40 
Am.  Rep.  812,  in  this  language :  "It 
is  a  well-settled  principle,  founded 
on  reason  and  supported  by  abun- 
dant authority,  that  the  relation 
and  liability  of  master  depend  upon 
the  right  of  control  over  the  serv- 
ant." 

This  court  said  in  Wallace  v. 
Southern  Cotton  Oil  Co.  91  Tex.  21, 
40  S.  W.  399 :  "If  Davis  was  an  in- 
dependent  contractor  in  the  sense 
that  the  company  had  lio  right  of 
control  as  to  the  manner  in  which 
the  work  was  to  be  done,  then  he 
was  not  the  servant  of  the  company ; 
and  the  plaintiff,  having  been  em- 
ployed   by    him,    cannot    recover. 
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Cunningham  v.  International  R.  Co. 
61  Tex.  509,  32  Am,  Rep.  632." 

The  law  applicable  to  the  liability 
of  one  medical  practitioner  for  the 
acts  of  another,  who  undertakes  to 
look  after  the  former's  patients,  and 
the  reason  therefor,  is  well  con- 
densed in  De  Forrest  v.  Wright,  2 
Mich.  369,  370,  as  follows :  "To  hold 
that  every  person,  under  all  circum- 
stances, would  be  responsible  for  in- 
juries committed  by  another  person 
while  employed  in  his  behalf,  in- 
volves an  absurdity  no  one  would 
countenance.  It  would  create  a  pen- 
alty from  which  few  could  escape; 
for  every  man  is  or  ought  to  be,  di- 
rectly or  indirectly,  nearly  or  re- 
motely, engaged  in  the  service  or  on 
behalf  of  his  fellowman.  But  from 
an  examination  and  comparison  of 
the  adjudged  cases,  the  rule  now 
seems  very  clearly  to  be  this :  That 
where  the  person  employed  is  in  the 
exercise  of  an  independent  and  dis- 
tinct employment,  and  not  under 
the  immediate  control,  direction,  or 
supervision  of  the  employer,  the 
latter  is  not  responsible  for  the  neg- 
ligence or  misdoings  of  the  former." 

The  case  last  cited  was  followed 
by  the  New  Jersey  court  of  errors 
and  appeals  in  Myers  v.  Holborn,  58 
N.  J.  L.  193,  30  L.R.A.  345,  55  Am. 
St.  Rep.  606,  33  Atl.  389,  on  facts 
very  similar  to  those  of  this  case, 
the  court  saying:  "The  principal 
facts  which  were  proved  at  the  trial 
of  the  cause  are  as  follows :  The  de- 
fendant, a  practising  physician  of 
the  city  of  Bayonne,  promised  the 
plaintiff,  who  resided  in  that  city, 
to  attend  his  wife  professionally 
during  her  confinement.  A  short 
time  before  that  event  took  place, 
he  left  the  city  for  a  three  days'  va- 
cation ;  having  first  visited  the  wife 
of  the  plaintiff,  and  made  an  exami- 
nation of  her  condition,  from  which 
he  concluded,  as  he  informed  her, 
that  his  services  would  not  be  needed 
for  a  few  days.  Before  his  return, 
however,  she  was  confined.  The 
plaintiff,  when  his  wife's  travail 
came  on,  telephoned  to  the  house 
of  the  defendant  for  him  to  come  at 
once;  and  in  response  to  this  mes- 


sage one  Dr.  P.  arrived,  stating  that 
Dr.  Myers  was  out  of  town,  and  that 
he  represented  him,  and  proceeded 
to  take  charge  of  the  case,  and  to 
deliver  the  plaintiff's  wife  of  her 
child,  without  any  objection  being 
made.  It  was  not  suggested  that  his 
treatment  of  the  vrife  was  unskilful, 
but  evidence  was  offered  to  show 
that,  after  the  birth  of  the  child, 
he  improperly  severed  the  umbilical 
cord  so  close  to  its  body  that  it  was 
impossible  afterwards  to  tie  it,  and 
that  the  child  consequently  died,  in 
a  short  time,  of  umbilical  hemor- 
rhage. The  shock  caused  by  her 
child's  death  under  these  circum- 
stances, it  was  testified,  so  affected 
the  mother  as  to  seriously  injure 
her  health,  and  render  her  an  in- 
valid for  many  months,  thereby  de- 
priving the  plaintiff  of  her  services 
and  companionship,  and  making  it 
necessary  for  him  to  incur  expenses 
which  he  would  not  otherwise  have 
been  called  upon  to  meet;  and  this 
suit  was  brought  to  recover  com- 
pensation for  such  loss  of  services 
and  companionship,  and  for  such  ex- 
penses, on  the  theory  that  Dr.  P.  was 
the  agent  and  representative  in  this 
matter  of  the  defendant,  and  that, 
therefore,  he  was  legally  liable  for 
these  results  of  Dr.  P.'s  unskilful- 
ness.  The  trial  judge  adopted  this 
theory,  advanced  on  behalf  of  the 
plaintiff,  in  his  charge  to  the  jury, 
and  so  instructed  them.  In  this,  it 
seems  to  me,  there  was  an  error. 
Dr.  P.  and  the  defendant  were  each 
of  them  practising  physicians  of  this 
state,  having  no  business  connection 
with  one  another,  except  that  Dr. 
P.  was  attending  the  patients  of  the 
latter  while  he  was  temporarily  ab- 
sent. Even  if  it  be  admitted,  there- 
fore, that  Dr.  P.  was  employed  by 
the  defendant  to  attend  upon  the 
wife  of  the  plaintiff,  that  fact  did 
not  render  the  defendant  liable  for 
his  neglect  or  want  of  skill  in  the 
performance  of  this  service,  for  an 
examination  of  the  authorities  will 
show  that  a  party  employing  a  per- 
son who  follows  a  distinct  and  inde- 
pendent occupation  of  his  own  is  not 
responsible  for  the  negligence  or  im- 
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proper  acts  of  the  other.  Laugher 
v/ Pointer,  5  Bam.  &  C.  547,  108 
Eng.  Reprint,  204,  4  L.  J.  K.  B.  309, 
8  Dowl.  &  R.  550 ;  Milligan  v.  Wedge, 
4  Perry  &  D.  714 ;  12  Ad.  &  El.  737, 
113  Eng.  Reprint,  993,  10  L.  J.Q.B. 
N.  S.  19;  De  Forrest  v.  Wright,  2 
Mich.  368 ;  Wood,  Mast.  &  S.  §  311." 
In  the  light  of  the  long-established 
custom  among  the  Dallas  doctors, 
for  a  doctor  unable  to  treat  all  his 
patients  to  send  another  doctor  to 
those  he  is  not  able  to  attend,  we 
do  not  think  that  plaintiff  in  error's 
statements  that  he  expected  to  take 
care  of  this  case,  and  that  it  would 
be  a  partnership  case,  can  be  reason- 
ably construed  otherwise  than  as 
meaning  that  plaintiff  in  error  ex- 
pected   to    resume 

7a.*V*'*"***      •  charge  of  the  case 

when  his  other  en- 
gagements would  permit,  and  that 
he  expected  Dr.  Hardin  to  be  com- 
pensated for  the  services  he  would 
render,  while  plaintiff  in  error  would 
be  compensated  for  the  services  he 
would  render.  In  discussing  the  ef- 
fect of  a  division  of  service  between 
physicians.  Ruling  Case  Law  says: 
"They  may  make  such  division  of 
service  as,  in  their  honest  judgment,^ 
the  circumstances  may  require,  and' 
each,  in  serving  with  the  other,  is 
rightly  held  answerable  for  his  own 
conduct,  and  as  well  for  all  the 
wrongful  acts  or  omissions  of  the 
other  which  he  observes  and  lets  go 
on  without  objection,  or  which,  in 
the  exercise  of  reasonable  diligence 
under  the  circumstances,  he  should 
have  observed,  but  beyond  this  his 
liability  does  not  extend.  Finally, 
it  seems  that  a  physician  or  surgeon 
may,  on  leaving  town  or  in  other 
case  of  need,  recommend  or  em- 
ploy another  physician  or  surgeon 
to  treat  a  patient  for  him,  and  in  the 
absence  of  negligence  in  such  selec- 
tion will  not  be  liable  for  the  negli- 
gence or  lack  of  skill  of  the  substi- 
tute practitioner/'  21  R.  C.  L.  pp. 
394,  395. 


Given  the  most  favorable  interpre- 
tation to  defendant  in  error,  in  de- 
termining plaintiff  in  error's  respon- 
sibility for  the  alleged  negligence 
and  lack  of  skill  of  Dr.  Hardin,  the 
facts  of  this  record  disclose  nothing 
further  than  an  undertaking  by 
plaintiff  in  error  to  furnish  another 
physician,  whose  work,  in  the  ab- 
sence of  plaintiff  in  error,  was  neces- 
sarily entirely  free  from  his  control- 
And,  as  said  by  the  Ohio  supreme 
court  in  Youngstown  Park  &  Falls 
Street  R.  Ck).  v.  Kessler,  84  Ohio  St. 
79,  36  L.R.A.(N.S.)  53,  95  N.  E. 
511,  Ann.  Gas.  1912B,  934:  "It  is 
not  the  law  that  one  who  contracts 
to  furnish  or  pay  for  medical  or  sur- 
gical aid  and  attention  to  another 
is  liable,  at  all  events,  for  the  mis- 
takes or  incompetency  of  the  phy- 
sician or  surgeon  he  may  employ 
for  that  purpose.  There  must  be 
some  neglect  or  carelessness  or  mis- 
conduct on  his  part  in  the  perform- 
ance of  his  obligations  arising  under 
such  contract.  If  he  act  in  good 
faith  and  with  reasonable  care  in 
the  selection  of  the  physician  or  sur- 
geon, and  has  no  knowledge  of  the 
incompetency  or  lack  of  skill  or  want 
of  ability  on  the  part  of  the  person 
employed,  but  selects  one  of  good 
standing  in  his  profession,  one  au- 
thorized under  the  laws  of  this  state 
to  practise  medicine  and  surgery, 
he  has  filled  the  full  measure  of  his 
contract,  and  cannot  be  held  liable 
in  damages  for  any  want  of  skill  or 
malpractice  on  the  part  of  the  phy- 
sician or  surgeon  employed." 

In  our  opinion,  there  was  no  error 
in  the  charge  of  the  court,  nor 
in  the  refusal  of 
the  charges  request-  rct*oVli"b«m«te. 
ed,  and,  finding  no 
other  reversible  error  in  the  record, 
it  is  ordered  that  the  judgment  of 
the  Court  of  Civil  Appeals  be  re- 
versed, and  that  the  judgment  of 
the  District  Court  be  affirmed. 


ANNO.— PHYSICIANS— SUBSTITUTE. 


191 


ANNOTATION. 


Responsibility  of  physician  or  surg 

•\ 
I.  In  general,  191. 
II.  Noncontract  cases,  191. 
IIL  Contract  cases,  192. 

I.  In  general. 

Cases  are  excluded  where  both 
physicians  were  present  at  the  time 
of  the  conduct  complained  of,  as  are 
also  cases  of  partnership. 

A  physician  or  surgeon  is  of  course 
responsible  for  the  malpractice  of  his 
apprentice  (Hancke  v.  Hooper  (1835) 
7  Car.  &  P.  (Eng.)  81),  of  his  agent 
(Landon  v.  Humphrey  (1832)  9  Conn. 
209,  32  Am.  Dec.  333),  or  assistant 
(Tish  V.  Welker  (1897)  7  Ohio  N.  P. 
472,  5  Ohio  S.  &  C.  P.  Dec.  725) . 

Thus,  a  physician,  who  has  taken 
charge  of  and  assumed  the  duties  and 
responsibilities  of  a  case  of  a  broken 
leg  himself,  and  who  on  his  own  ac- 
count employs  an  assistant  to  dress 
and  treat  it,  is  responsible  to  the  pa- 
tient for  the  malpractice  of  such  as- 
sistant. Tish  V.  Welker  (Ohio)  su- 
pra. 

The  cases  upon  the  question  wheth- 
er the  surgeon  or  physician  of  a  hos- 
pital patient  is  responsible  for  the 
negligence  of  hospital  physicians  form 
a  special  class,  as  they  arise  under 
contract,  but  depend  upon  whether 
the  defendant  has  undertaken  the  part 
of  the  treatment  in  which  the  neg- 
ligence, occurred. 

It  was  held  in  Hunner  v.  Stevenson 
(1913)' 122  Md.  40,  89  Atl.  413,  that 
a  surgeon  who  performs  an  operation 
is  not  "liable  for  the  negligence  of 
othelr  physicians,  nurses,  or  internes 
in  hospitals,  in  the  after  treatment, 
unless  he  specially  undertakes  such 
employment."  Similarly,  the  propri- 
etor of  a  hospital  cannot  escape  re- 
sponsibility for  the  negligence  of 
nurses  and  internes  in  permitting  a 
patient  of  unsound  mind  to  take  poi- 
son, because  he  is  under  the  care  of 
his  own  physician  a  small  part  of  the 
time.  Broz  v.  Omaha  Maternity  & 
General  Hospital  Asso.  (1914)  96  Neb. 
648,  LR.A.1915D,  334,  148  N.  W.  675, 
7  N.  C.  C.  A.  298. 


In  Norton  v.  Hefner  (1917)  132  Arfc. 
18,  L.R.A.1918C,  132,  198  S.  W.  97,  it 
'  was  held  that  a  surgeon  who  comes 
from  his  village  home  to  a  city  hos- 
pital, to  perform  an  operation,  is  not 
liable  for  the  negligence  of  an  interne 
in  the  hospital  in  looking  after  the 
subsequent  dressing  of  the  wound,  if 
he  was  not  negligent  in  the  selection 
of  the  interne  who  should  perform  that 
duty.  But  it  was  held  to  be  no  answer 
to  a  suit  against  a  surgeon,  for  leaving, 
a  rubber  tube  in  the  plaintiff's  body 
after  an  operation,  that  the  rubber 
tube  may  have  been  left  in  her  wound 
by  an  attendant  nurse  or  another 
physician  in  the  hospital,  where  she 
testified  that  the  surgeon  was  her 
physician,  and  operated  on  her,  and 
attended  her  while  in  the  hospital,  and 
that  the  other  physicians  were  acting 
under  his  directions  in  the  treatment 
of  her,  and  that  he  discharged  her 
from  the  hospital  at  the  time  she  left. 
Saucier  v.  Ross  (1916)  112  Miss.  306, 
73  So.  49,  14  N.  C.  C.  A.  668. 

It  may  be  noted  that  De  Forrest  v. 
Wright  (1852)  2  Mich.  368,  quoted 
from  in  the  reported  case  (MOOBE  v.. 
Lee,  ante,  185)  was  a  case  of  the  re* 
sponsibility  of  the  hirer  of  draymen, 
for  their  negligence. 

II,  Noncontract  cases. 

A  physician  going  out  of  town,  who 
recommends  a  certain  other  physician 
to  his  patients,  is  not  liable  for  the 
malpractice  of  the  person  recommend- 
ed. Keller  v.  Lewis  (1898)  65  Ark. 
578,  48  S.  W.  755;  Hitchcock  v.  Bur- 
gett  (1878)  38  Mich.  501;  Stokes  v. 
Long  (1916)  52  Mont  470,  159  Pac. 
28  (obiter). 

Thus,  in  Keller  v.  Lewis  (Ark.)  su- 
pra, where  a  physician,  on  being  ap- 
proached for  treatment,  gave  tem- 
porary treatment,  and  stated  that  he 
was  going  away  for  two  or  three 
weeks,  and  that  in  his  absence  a  named 
physician  would  attend  to  his  cases, 
it  was  held  to  be  error  to  refuse  the 
following  instruction  asked  by  him  in 
a  suit  for  negligence:     "A  physician 
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is  responsible  for  want  of  ordinary 
care  and  skill,  and  this,  too,  whether 
his  services  are  given  gratuitously,  or 
not.  But  in  this  case,  if  plaintiff  knew 
defendant  was  going  away,  and  the 
services  of  the  defendant  were  given 
gratuitously,  he  could  only  be  held  re- 
sponsible for  such  treatment  as  he  ad- 
ministered personally,  and  cannot  be 
held  for  any  negligence  or  want  of 
skill  in  Dr.  Minor." 

The  surgeon  of  a  railroad  company 
whose  duty  it  is  to  treat  injured  em- 
ployees of  the  company,  and  who,  on 
going  out  of  town,  stated  to  the  com- 
pany that  if  anything  happened  in  his 
absence  a  certain  other  physician 
would  look  after  it  for  him,  is  not  re- 
sponsible to  an  employee  of  the  com- 
pany for  the  negligence  of  such  other 
physician,  where  there  is  nothing  to 
show  any  agreement  as  to  pay  between 
the  two  physicians,  and  the  substitute 
is  paid  by  the  company.  Hitchcock  v. 
Burgett  (1878)  38  Mich.  501,  supra. 

In  Stokes  v.  Long  (Mont.)  supra, 
the  court  said:  "If  one  physician, 
upon  leaving  temporarily  the  commu- 
nity in  which  he  is  engaged  in  prac- 
tice, recommends  to  his  patients  the 
employment,  in  case  of  need,  of  some 
other  physician  who  is  not  in  any 
sense  in  his  employment,  nor  associat- 
ed with  him  as  a  copartner,  he  is  not 
liable  for  injuries  resulting  from  neg- 
ligence or  want  of  skill  in  the  latter, 
in  case  he  is  employed.  In  such  case 
the  employment  of  the  latter  is  under 
an  independent  contract,  and  he  is 
solely  responsible  for  the  result." 

For  hospital  cases,  see  I.  supra. 

Ill,  Contract  cases. 

In  the  reported  case  (MoORE  v.  Lee, 
ante,  185)  the  trial  resulted  in  ver- 
dict and  judgment  for  the  defendant, 
which  was  reversed  by  the  court  of 
civil  appeals  (1913)  —  Tex.  Civ.  App. 
— ,  162  S.  W.  437,  and  this  decision  is 
now  reversed  by  the  supreme  court. 
At  the  trial  the  jury  asked  the  court 
to  instruct  them  whether  or  not  the 
defendant  was  required  to  furnish,  as 
his  substitute,  a  physician  possessing 
the  same  degree  of  skill  and  qualifi- 
cations as  he  himself  possessed.  In 
response  to  this  request,  and  at  the  in- 


stance of  the  appellee's  counsel,  the 
court  instructed  the  jury  as  follo-ws; 
"In  furnishing  a  substitute,  the   de- 
fendant was  only  required  to  use  or- 
dinary  care   to   furnish   a   physician 
possessing  that   degree  of  skill    and 
ability    as    is    usually    possessed    by 
physicians    engaged    in    the    general 
practice  of  medicine  in  the  city    of 
Dallas  and  vicinity."     The  court    of 
civil  appeals  said,  inter  alia:  "Wheth- 
er Dr.  Hardin  may  be  termed  a  part- 
ner of  appellee  in  the  treatment  of  ap- 
pellant's wife,  or  not,  still,  appellee 
being  a  physician  himself,  and  having 
by  contract  undertaken  the  treatment 
of  Mrs.  Lee,  and  having  secured  the 
services  of  Dr.  Hardin  to  relieve  him- 
self of  the  necessity  of  attending  her 
himself,  and  to  serve  his  own  interests, 
appellee  will  not  be  heard  to  say  that, 
in  such  case,  the  duty  resting  upon 
him  in  the  selection  of  a  substitute 
physician  was  simply  that  of  ordinary 
care.     It  was  clearly  shown  that  at 
the  time  appellee  declined  to  respond 
to  appellant's  call  to  attend  his  wife, 
and  sent  in  his  stead  Dr.  Hardin,  Mrs. 
Lee  was  at  a  critical  stage  of  her  ill- 
ness, and,  under  all  the  circumstances 
of  this  case,  it  was  his  duty,  in  send- 
ing a  substitute  to  wait  on  uppellant^s 
wife,  to  select  a  physician  possessing 
that  degree  of  knowledge,  skill,  and 
care  which  physicians  practising   in 
similar   localities   ordinarily  possess, 
and  for  a  failure  to  perform  this  duty, 
if  such  failure  resulted  proximately  in 
injury  to  appellant's  wife,  he  would 
be  primarily  liable  in  damages." 

It  will  be  seen  that  the  supreme 
court  does  not  refer  in  terms  to  the 
question  asked  by  the  jury,  whether 
the  defendant  was  required  to  furnish 
as  his  substitute  a  physician  of  equal 
efficiency  with  himself,  but  discusses 
the  case  on  the  apparent  theory  that 
the  duty  of  the  contracting  physician 
extended  no  further  than  the  exercise 
of  ordinary  care  in  the  selection  of  a 
substitute.  The  court,  in  this  respect, 
follows  the  very  similar  case  of  Myers 
V.  Holborn  (1895)  58  N.  J.  L.  193,  30 
L.R.A.  345,  55  Am.  St.  Rep.  606,  33  Atl. 
389,  which  it  sets  out  at  some  length 
in  the  opinion. 
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It  thus  appears  that  these  two  cases 
hold  that  a  physician  who  has  con- 
tracted to  attend  a  woman  through  her 
confinement  is  required  to  do  no  more 
than  to  turn  the  case  over  to  any  rep- 
utable physician.  It  must  be  con- 
fessed that  this  does  not  seem  satis- 
factory. 

It  may  be  noted»  in  this  connection, 
that  in  Hunter  v.  Ogden  (1871)  31  U. 
C.  Q.  B.  132,  1^  husband  in  the  trial 
court  recovered  a  verdict  of  $500  from 
a  physician,  for  breach. of  a  contract 
to  attend  his  wife  during  childbirth; 
bat,  on  appeal,  the  court  reduced  the 
damages  to  1  shilling,  on  the  ground 
that  most  of  the  damages  were  for  the 
personal  injury  and  suffering  of  the 
wife,  which  could  not  be  recovered  for 
in  that  action. 


In  Robinson  v.  Crotwell  (1911)  175 
Ala.  194,  57  So.  23,  2  N.  C.  C.  A.  386, 
where,  after  consulting  with  the  plain- 
tiff, the  defendant  procured  his  broth- 
er to  perform  an  operation,  for  a  com- 
pensation agreed  upon  and  to  be  paid 
by  the  plaintiff,  the  court  said :  "Nor 
is  there  any  suggestion  in  pleading  or 
in  proof  that  defendant  negligently 
advised  the  employment  of  an  unskil- 
ful or  incompetent  surgeon  to  per- 
form the  operation.  Under  these  cir- 
cumstances, the  defendant  was  not  re- 
sponsible for  any  default  on  the  part 
of  the  operating  surgeon,  who  was 
practising  his  profession  as  an  inde- 
pendent agent.  Myers  v.  Holbom  (N. 
J.)  supra. 

For  hospital  cases  see  supra,  I. 

B.  B.  B. 


AMOS  J.  MARKER 

V. 

MAYOR  AND  COUNCIL  OF  THE  CITY  OF  BAYONNE,  Plflf.  in  Err. 

New  Jersey  Court  of  Errors  and  Appeals -- December  4,   1913* 

(85  N.  J.  L.  176,. 89  Atl.  53.) 

OflScer  —  honorably  discharged  soldier  or  sailor  —  abolition  of  office. 

A  statute  enacting  that  no  honorably  discharged  soldier,  sailor,  or  marine 
in  public  employment  shall  be  removed  except  for  cause  and  after  a  hear- 
ing does  not  preclude  the  abolition  by  a  municipal  corporation  of  an  office 
or  position  held  by  one  of  the  designated  class,  when  such  action  is  taken 
in  good  faith  and  for  the  betterment  of  the  public  service. 

[See  note  on  this  question  beginning  on  page  205.] 


Ebror  to  the  Supreme  Court  to  review  a  judgment  setting  aside  upon 
certiorari  a  resolution  of  the  board  of  councilmen  removing  prosecutor 
from  the  position  of  assistant  v^ater  purveyor  of  Bayonne.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Warren  Dixon  with  Mr.  Daniel 
J.  Murray,  for  plaintiff  in  error: 

The  resolution  of  January  1st,  1908, 
created  an  "office,"  as  distinguished 
from  a  '^position,"  so  that  the  title  to 
the  same  cannot  be  determined  by  an 
action  through  certiorari. 

State  ex  rel.  Lewis  v.  Board  of  Pub- 
lic Works,  51  N.  J.  L.  242,  17  Atl.  112. 

Quo  warranto,  and  not  certiorari, 
is  the  proper  remedy. 

Bumsted  v.  Blair,  73  N.  J.  L.  378, 
^4  Atl.  691;  State,  Robinson,  Pros- 
4  A.L.R.— 13. 


ecutor,  V.  Bayonne,  58  N.  J.  L.  325,  33 
Atl.  734;  State,  Loper,  Prosecutor,  v. 
Millville,  53  N.  J.  L.  362,  21  Atl.  568 ; 
State,  Bradshaw,  Prosecutor,  v.  Cam- 
den, 39  N.  J.  L.  416. 

The  incumbent  in  such  "office"  is 
entitled  to  be  heard  in  court  upon  pro- 
ceedings to  determine  his  title. 

State,  Haines,  Prosecutor,  v.  Cam- 
den County,  47  N.  J.  L.  454,  1  Atl.  515 ; 
State,  Bradshaw,  Prosecutor,  v.  Cam- 
den, 39  N.  J.  L.  416;  Clayton  v.  Hud- 
son County,  60  N.  J.  L.  364,  37  Atl. 
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725 ;  Schwarz  v.  Dover,  70  N.*  J.  L.  502, 
57  Atl.  394. 

Messrs.  Benny  &  Cruden,  for  de- 
fendant in  error: 

The  defendant  in  error  held  a  "posi- 
tion," and  not  an  "office." 

State  ex  rel.  Bownes  v.  Meehan,  45 
N.  J.  L.  189;  State  ex  rel.  Lewis  v. 
Board  of  Public  Works,  51  N.  J.  L.  240, 
17  Atl.  112;  State  v.  Broome,  61  N.  J. 
L.  115,  38  Atl.  841;  State  ex  rel.  Stew- 
art V.  Hudson  County,  61  N.  J.  L.  117, 
38  Atl.  842. 

The  term  of  his  position  was  not 
fixed  by  law. 

State  ex  rel.  Stewart  v.  Hudson 
County,  supra. 

The  resolution  abolishing  the  posi- 
tion of  defendant  in  error  is  void. 

State  ex  rel.  Ingram  v.  Street  & 
Water  Comrs.  63  N.  J.  L.  542,  43  Atl. 
445. 

Certiorari  is  the  appropriate  rem- 
edy. 

State,  Daily,  Prosecutor,  v.  Essex 
County,  58  N.  J.  L.  319,  33  Atl.  739; 
State,  Peterson,  Prosecutor,  v.  Salem 
County,  63  N.  J.  L.  57,  42  Atl.  844. 

Gummere,  Ch.  J., .  delivered  the 
opinion  of  the  court : 

Harker,  the  defendant  in  error> 
sued  out  a  writ  of  certiorari  to  re- 
view the  validity  of  a  resolution  of 
the  board  of  councilmen  of  Bayonne, 
adopted  January  22,  1912,  the  effect 
of  which  was  to  remove  him,  with- 
out a  hearing,  from  the  position  of 
assistant  water  purveyor  of  that 
municipality.  His  claim  is  that,  be- 
cause he  was  an  honorably  dis- 
charged sailor  of  the  Spanish  War, 
his  removal  was  in  violation  of  the 
provision  of  the  first  section  of  the 
Act  of  March  27,  1907  (Comp.  Stat, 
p.  4873),  which  enacts  that  no  hon- 
orably discharged  soldier,  sailor,  or 
marine,  who  has  served  in  any  war 
of  the  United  States,  holding  an 
.  olRee  or  position  under  the  govern- 
ment of  the  state,  or  of  any  city, 
town,  or  county  therein,  whose  term 
of  oflSce  is  not  fixed  by  law,  and  who 
receives  a  salary  from  the  state,  or 
such  city,  town,  or  county,  shall  be 
removed  from  his  office  or  position 
except  for  cause  and  after  a  hear- 
ing, but  shall  hold  the  same  during 
good  behavior.    The  supreme  court 


considered  that  Harker's  discharge 
from  the  service  of  the  municipality 
was  in  violation  of  this  statutory 
provision,  and  set  aside  the  resolu- 
tion. 

The  resolution  complained  of  not 
only  discharged  Harker  from  the 
employ  of  the  city,  but  abolished 
the  position  that  he  occupied.  It 
was  a  part  of  a  general  scheme,  the 
purpose  of  which  was  to  reorganize 
the  water  department  of  the  city; 
that  department,  in  the  judgment  of 
the  board  of  councilmen,  having 
been  conducted  in  a  manner  clearly 
detrimental  to  the  interests  of  the 
taxpayers,  there  having  been  a 
daily  waste  of  water  amounting  to 
more  than  1,000,000  gallons,  and 
bills  for  water  supplied  by  the  city 
to  consumers  amounting  to  more 
than  $200,000  having  been  allowed 
to  go  uncollected.  The  department,  at 
the  time  of  the  reorganization,  was 
double-headed,  the  responsibility  for 
its  proper  management  being  divid- 
ed between  the  water  purveyor  and 
the  water  registrar,  each  of  whom 
had  an  assistant.  By  the  reorgani- 
zation scheme  these  two  offices,  to- 
gether with  the  positions  of  assist- 
ants to  the  holders  thereof,  were 
abolished,  and  the  department  was 
placed  under  a  single  head,  who  was 
made  responsible  for  its  proper  con- 
duct, and  an  assistant  and  chief 
clerk  were  provided  for  him. 

There  is  no  suggestion  in  the  case 
(notwithstanding  the  contention  of 
counsel  to  the  contrary)  that  in  re- 
organizing the  government  of  the 
water  department  the  board  of 
councilmen  was  actuated  by  any  ul- 
terior motive,  or  had  any  other  pur- 
pose than  the  providing  of  a  more 
efficient  system  of  operation  in  this 
important  branch  of  the  city  gov- 
ernment; and,  this  being  so,  its  ac- 
tion did  not  run  counter  to  the  Stat- 
ute of  1907,  notwithstanding  the 
fact  that  one  of  its  incidents  was 
the  abolition  of  the  position  held  by 
Mr.  Harker.  The  purpose  of  the 
statute  is  to  protect  members  of  the 
class  embraced  within  it  against  re- 
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moval  from  the  public  service  with- 
out cause,  to  prevent  them  from 
being  affected  by  political  changes 
in  the  state  and  municipal  govern- 
ments, but  not  to  interfere  with  the 
carrying  into  effect  of  those  changes 
in  the  administration  of  public  af- 
fairs which  past  experience  or  new 
conditions  demonstrate  are  neces- 
sary for  the  public  welfare.  State, 
Evans,  Prosecutor,  v.  Hudson  Coun- 
ty, 53  N.  J.  L.  585,  22  Atl.  56;  State, 
Beime,  Prosecutor,  v.  Street  & 
Water  Comrs.  60  N.  J.  L.  109,  36 
Atl.  778 ;  Sutherland  v.  Street  & 
Water  Comrs.  61  N.  J.  L.  436,  39 
Atl.  710;  State,  Caulfield,  Prose- 
cutor, V.  Jersey  City,  63  N.  J.  L. 
148,  43  Atl.  483 ;  Stivers  v.  Jersey 
City,  70  N.  J.  L.  606,  57  Atl.  143, 
s.  c.  on  error,  70  N.  J.  L.  827,  59  Atl. 
1118.  The  abolition  by  a  municipal- 
ity of  a  position  or  an  office  held  by 
one  of  the  favored  class  designated 
in  the  statute,  when  such  action  is 
taken  in  good  faith,  and  for  the  bet- 
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76,  89  Atl.  53,) 

terment  of  the  public  service,  is  de- 
clared in  each  of  the  ^^ 

CaseS    cited    to    be   a    bonorably    dlB- 

legitimate  exercise  SrValforJ:''"**' 
of  municipal  power,  J^fJ.""""  •*' 
notwithstanding  the 
provisions  of  statutes  similar  to  the 
one  appealed  to  by  the  defendant  in 
error.  That  being  so,  the  resolution 
brought  up  by  the  certiorari  should 
have  been  affirmed  by  the  Supreme 
Court. 

The  judgment  under  review  must 
be  reversed. 

NOTE. 

It  is  held  in  the  reported  case 
(Marker  v.  Bayonne,  ante,  193),  that 
a  statute  designed  to  protect  the  ten- 
ure of  office  of  veteran  soldiers  and 
sailors  does  not  prevent  the  abolition 
of  their  offices  in  good  faith.  For  a 
dfscussion  of  this  point,  see  subd.  III. 
of  the  annotation  beginning  at  p.  205, 
upon  the  general  subject  of  "Power  to 
abolish  or  discontinue  office." 


CITY  OF  SHAWNEE,  Plff.  in  Err., 

V. 

JOHN  HEWETT. 

4 

OkltUiOfna  Supreme  Court    (JOivisian  No,  2)  -^Fehruary   18,   1913. 

(37  Okla.  125,  130  Pac.  546.) 

Officer  —  insafficient  revenue  —  discontinuance  of  office. 

1.  Where  the  revenues  of  a  city  are  not  sufficient  to  pay  an  assistant 
chief  of  police,  the  council  have  the  right  to  discontinue  the  office,  and  to 
discharge  the  incumbent  of  that  office  without  charges  having  been  pre- 
ferred against  hinL 

[See  note  on  this  question  beginning  on  page  206.] 

•^  vested  right. 

•  2.  There   is   no  vested  interest  or 
right  in  an  office. 
ISee  22  R.  C.  L.  876.] 

Headnote  1  by  Rosser,  C. 


Error  to  the  Pottawatomie  County  Court  (Reasor,  J.)  to  review  a  judg- 
ment in  plaintiff's  favor  in  an  action  brought  to  recover  salary  alleged  to 
be  due  by  defendant  to  plaintiff,  for  services  in  the  police  department. 
Reversed.  * 

The  facts  are  stated  in  the  Commissioner's  opinion. 
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Messrs.  £.  E.  Hood  and  W.  M.  En- 
gart,  for  plaintiff  in  error: 

We  contend  that  the  city  has  the  in- 
herent right,  in  the  absence  of  an 
express  law  to  the  contrary,  to  abolish 
the  office  held  by  any  police  officer  of 
the  city,  when  the  finances  of  the  city 
warrant  such  action. 

Leadville  v.  Bishop,  14  Colo.  App. 
517,  61  Pac.  58;  28  Cyc.  512;  Heath  v. 
Salt  Lake  City,  16  Utah,  374,  52  Pac. 
602;  2  Abbott,  Mun.  Corp.  630;  Peo- 
ple ex  rel.  Evans  v.  Public  Parks,  60 
How.  Pr.  130;  Langdon  v.  New  York, 
92  N.  Y.  427;  Mechem,  Pub.  Off.  445, 
454 ;  Ex  parte  Hennen,  13  Pet.  256,  10 
L.  ed.  151;  Phillips  v.  New  York,  88 
N.  Y.  245;  Venable  v.  Police  Comrs. 
40  Or.  458,  67  Pac.  204;  Neumeyer  v. 
Krakel,  110  Ky.  624,  62  S.  W.  518; 
State  ex  rel.  Goodnow  v.  Police  Comrs. 
184  Mo.  109,  71  S.  W.  215,  88  S.  W. 
21;  Moores  v.  State,  54  Neb.  486,  74 
N.  W.  823;  Lincoln  v.  Yeomans,  34 
Neb.  329,  51  N.  W.  844;  Re  Lazenby, 
76  App.  Div.  171,  78  N.  Y.  Supp.  302; 
People  ex  rel.  Sims  v.  Fire  Comrs.  78 
N.  Y.  437;  People  ex  rel.  Griffin  v, 
Lathrop,  142  N.  Y.  113,  36  N.  E.  805; 
People  ex  rel.  Cline  v.  Robb,  126  N.  Y. 
180,  27  N.  E.  267;  Hudson  v.  Denver, 
12  Colo.  157,  20  Pac.  329. 

Rosser,  C,  filed  the  following 
opinion : 

This  was  an  action  by  John  Hew- 
ett  against  the  city  of  Shawnee  to 
recover  an  annount  which  he  claims 
the  city  owed  him  for  salary  for  the 
month  of  January,  1908,  as  assist- 
ant chief  of  police  for  said  city.  The 
case  was  tried  upon  an  agreed  state- 
ment of  facts,  which  is  as  follows : 

"First.  It  is  agreed  that  John 
Hewett  was  the  regularly  appointed, 
qualified,  and  acting  assistant  chief 
of  police  of  the  city  of  Shawnee  on 
the  31st  day  of  December,  1907,  at 
a  salary  as  provided  by  ordinance 
duly  passed  providing  for  assistant 
chief  of  police,  of  seventy-five  ($75) 
dollars  per  month,  which  ordinance 
was  in  force  and  effect  during  the 
month  of  January,  1908. 

"Second.  That  after  the  adoption 
of  the  Constitution,  and  prohibition 
went  into  effect  in  this  state,  the 
revenues  of  the  city  dropped  off  to 
a  large  extent,  and,  in  order  to  econ- 
omize, the  mayor  and  council  on  the 
3d  day  of  December,  1907,  adopted 


the  following  resolution  and  motion : 
'Motion  by  Clayton,  seconded  by 
Day,  that  the  mayor  appoint  a  com- 
mittee of  four  to  act  in  conjunction 
with  himself  to  investigate  the  vari- 
ous departments  of  the  city,  and  as- 
certain as  best  they  can  where  re- 
trenchments can  be  made,  thus  cur- 
tailing the  expenses  of  the  city  as 
much  as  it  is  possible  to  do  so.  Mo- 
tion carried.  The  mayor  appointed 
the  following  members  of  the  com- 
mittee :  Clayton,  Fierson,  Love,  and 
W^yne.'  That  oh  the  19th  day  of 
December  said  committee  made  a 
report  to  the  mayor  and  council  in 
compliance  with  said  resolution,  a 
copy  of  which  report  is  hereto  at- 
tached, marked  'Exhibit  A,'  and 
made  a  part  of  this  agreed  state- 
ment of  facts : 

"Report  of  Council  Ways  and  Means 

Committee. 
**To  the  Mayor  and  Council  of  the 
City  of  Shawnee, 

"Gentlemen : — 

"After  a  careful  investigation 
into  the  financial  and  other  condi- 
tions of  the  fire  department,  police 
department,  and  street  department 
of  the  city,  with  a  view  to  bring  the 
cost  of  their  maintenance  within  the 
limits  of  the  revenues,  your  conmiit- 
tee  recommends  as  follows:  1st. 
That  one  man  be  cut  off  from  the 
central  fire  station  force,  and  that 
for  the  protection  of  property  the 
two  substations  be  maintained  as  at 
present.  2d.  That  the  day  force  of 
police  shall  consist  of  the  chief  of 
police,  two  patrolmen  and  a  desk 
sergeant.  The  night  force  to  con- 
sist of  two  patrolmen,  one  of  whom 
may  be  designated  as  assistant 
chief,  the  office  of  which  we  hereby 
recommend  be  abolished ;  and  one  to 
be  the  merchant's  police,  and  a  desk 
sergeant;  we  also  recommend  that 
the  city  cannot  at  present  maintain 
a  city  detective.  This  reduction  rill 
place  the  cost  of  the  force,  $490 
per  month,  a  saving  of  $315,  month- 
ly. We  further  recommend  that 
the  cost  of  feeding  the  city  prison- 
ers who  are  used^  on  street  work 
shall  be  borne  by '"the  poll  tax  and 
street   revenues.      3d.  We   further 
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recommend  that  no  horses  shall  be 
fed  or  kept  with  the  city's  teams  at 
the  city's  expense.  We  recom- 
mend that  these  changes  take  place 
on  January  lst»  1908. 

R.  H.  Clayton^  Chairman. 
J.  W.  Wayne,  W.  T.  Love, 

Conmiittee. 
,  Mayor. 

''Report  of  ways  and  means  com- 
mittee which  was  appointed  by  the 
mayor  at  the  last  council  meeting 
to  investigate  the  various  depart- 
ments of  the  city  in  regard  to  cur- 
tailing the  expenses  as  much  as  pos- 
sible was  read.  Motion  by  Lain, 
seconded  by  Wayne,  that  the  report 
be  adopted.  Report  was  adopted. 
Hiereupon  the  following  action  was 
had:  'Motion  by  Clayton,  seconded 
by  Wayne,  that  the  mayor  and  chief 
of  police  carry  out  the  recommenda- 
tion of  the  ways  and  means  commit- 
tee report.    Motion  carried,' 

"Third.  That  thereupon  and  in 
compliance  with  said  report  and  its 
adoptit}n  as  aforesaid,  and  the  mo- 
tion giving  the  mayor  and  chief 
power  to  carry  out  said  report,  the 
mayor  and  chief  of  police  removed 
several  of  the  police  officers  of  the 
city  of  Shawnee,  among  which  was 
the  above-named  plaintiff,  said  re- 
moval to  begin  on  and  from  the 
morning  of  the  1st  day  of  January, 
1908,  and  has  not  since  acted  as 
assistant  chief. 

"Fourth.  That  said  plaintiff  has 
ever  since  been  ready  and  willing 
to  perform  the  said  duties,  provided 
he  was  allowed  to  do  so,  and  that 
he  tendered  his  services  to  the  chief 
of  police  of  the  city  of  Shawnee." 

This  statement  shows  that  the 
office  of  assistant  chief  of  police  was 
in  effect  abolished,  at  least  tempo- 
rarily, because  of  lack  of  revenues 
to  pay  the  officer.  It  was  not  a  re- 
moval from  office  because  of  mis- 
conduct or  inefficiency.  The  office 
was  not  one  the  existence  of  which 
was  necessary  to  maintain  the  city 
government.  It  was  an  inferior, 
appointive  office,  and  not  an  organic 
part  of  the  city.  Nothing  is  better 
settled  than  that  an  office  may  be 
abolished  unless  something  in  the 
statute  or  Constitution  forbids,  or, 
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in  the  case  of  a  municipality,  some- 
thing in  the  statute  and  Constitu- 
tion ;  and  when  an  office  is  abolished, 
the  incumbent  at  the  time  of  its 
abolition  has  no  claim  to  further 
compensation,  even 
though  he  may  have  ?i?Sf';^Vl"7,^ 
been  appointed  for  Si"SSi""""*"*'* 
a  term  which  had 
not  yet  expired.  The  right  to  an 
office  is  not  the  right  of  the  incum- 
bent to  the  place,  but  the  right  of 
the  people  to  the  officer.  Lloyd  v. 
Smith,  176  Pa.  213,  85  Atl.  199. 
Supporting  the  general  proposition, 
see  Oldham  v.  Birmingham,  102  Ala. 
357,  14  So.  793 ;  Ford  v.  State  Har- 
bor Comrs.  81  Cal.  19,  22  Pac.  278 ; 
Re  Bulger,  45  Cal.  553 ;  Koch  v.  New 
York,  152  N.  Y.  72,  46  N.  E.  170; 
Re  Porter,  24  Misc.  434,  53  N.  Y. 
Supp.  683 ;.  Lloyd  v.  Smith,  176  Pa. 
213,  35  Atl.  199;  Com.  ex  rel. 
Braughler  v.  Weir,  165  Pa.  284,  30 
Atl.  835;  State  ex  rel.  Woodsides 
V.  McDaniel,  19  S.  C.  114.  The  rule 
has  been  applied  to  officers  of  a  mu- 
nicipality in  the  following  cases: 
Augusta  V.  Sweeney,  44  Ga.  463,  9 
Am.  Rep.  172 ;  Phijlips  v.  New  York, 
88  N.  Y.  245;  Boylan  v.  Police 
Comrs.  58  N.  J.  L.  133,  32  Atl.  78 ; 
Meissner  v.  Boyle,  20  Utah,  316,  58 
Pac.  1110;  Heath  v.  Salt  Lake  City, 
16  Utah,  374,  52  Pac.  602 ;  State  ex 
rel.  Goodnow  v.  Police  Comrs.  80 
Mfo.  App.  206,  affirmed  in  184  Mo. 
109,  71  S.  W.  215,  88  S.  W.  27 ;  Re 
Lazenby,  76  App.  Div.  171,  78  N. 
Y.  Supp.  302;  Venable  v.  Police 
Comrs.  40  Or.  458,  67  Pac.  203; 
Moores  v.  State,  54  Neb.  486,  74  N. 
W.  823.  In  the  following  cases  it 
was  held  that,  where  the  office  was 
abolished,  the  provisions  of  law  re- 
quiring that  the  officer  should  have 
a  hearing  before  discharge  did  not 
apply:  Oldham  v.  Birmingham,  102 
Ala.  357, 14  So.  793 ;  Phillips  v.  New 
York,  88  N.  Y.  245 ;  Boylan  v.  Police 
Comrs.  58  N.  J.  L.  133,  82  Atl.  78 ; 
Heath  v.  Salt  Lake  City,  16  Utah, 
374,  52  Pac.  602;  Neumeyer  v. 
Krakel,  110  Ky.  624,  62  S.  W.  518; 
State  ex  rel.  Goodnow  v.  Police 
Comrs.  80  Mo.  App.  206;  Re  Laz- 
enby, 76  App.  Div.  171,  78  N.  Y. 
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Supp.  302 ;  Venable  v.  Police  Comrs. 
40  Or.  458,  67  Pac.  203.  In  Moores 
V.  State,  54  Neb.  486,  74  N.  W.  823, 
it  was  held  that,  before  a  member 
of  the  police  department  should  be 
discharged  for  alleged  misconduct, 
unfitness,  dereliction  of  duty,  or 
other  causes  affecting  his  character 
or  standing  as  a  public  servant, 
charges  must  be  filed  against  him, 
and  he  must  have  an  opportunity  to 
be  heard,  and  that  the  right  of  an 
officer  of  the  police  force  to  defend 
himself  against  formal  charges  is  a 
right  to  vindicate  himself  from  an 
unjust  accusation,  and  not  a  right 
to  show  that  the  public  welfare  re- 
quires his  retention  in  the  public 
service,  or  that  the  revenues  at  the 
disposal  of  the  board  are  adequate 
for  the  payment  of  his  salary.    That 

there  is  no  vested 
interest  or  right  in 
an  office  is  well  settled.  See  Taylor 
V.  Beckham,  178  U.  S.  548,  44  L.  ed. 
1187,  20  Sup.  Ct.  Rep.  890,  1009; 
Butler  V.  Pennsylvania,  10  How. 
402,   13  L.  ed.  472;  Crenshaw  v. 


—vested  rlg-lLt. 


United  States,  134  U.  S.  99,  33  L. 
ed.  825,  10  Sup.  Ct.  Rep.  431. 

In  this  case  the  plaintiff  was  not 
removed  to  make  way  for  another  to 
be  appointed.  Because  of  the  lack 
of  revenues  his  position  was  dis- 
continued, as  were  the  services  of 
several  other  members  of  the  police 
force.    The  force  was  cut  down. 

The  judgment  should  be  reversed 
and  here  rendered  in  favor  of  the 
plaintiff  in  error,  the  city  of  Shaw- 
nee. 

Per  Curiam : 

Adopted  in  whole. 


NOTE. 

It  is  held  in  the  reported  case 
(Shawnee  v.  Hewett,  ante,  ISB)  that 
a  city  may  discontinue  an  office  which 
is  not  an  organic  part  of  it.  The  gen- 
eral subject  of  the  power  to  abolish 
or  discontinue  office  is  the  subject  of 
the  annotation  beginning  at  p.  205, 
post. 


STATE  OF  WASHINGTON  EX  REL.  EDWIN  A.  VORIS,  Respt., 

V. 

CITY  OF  SEATTLE  et  al.,  Appts. 

Washington  Supreme  Court   (Dept.  yo,  1)  -^June  28y  1913. 

(74  Wash.  199,  133  Pac.  11.) 

Civil  service  —  right  to  combine  duties  so  as  to  depose  officer. 

1.  The  civil  service  system  does  not  prevent  the  combining  by  ordinance, 
for  the  purported  purpose  of  economy,  of  the  duties  of  an  officer  on  the 
classified  list  with  those  of  another  officer,  so  as  to  leave  the  former  with 
no  duties  to  perform  and  necessitate  his  being  dropped  from  the  service. 
j     [See  note  on  this  question  beginning  on  page  205.] 


Office  —  power  to  transfer  duties. 

2.  Power  conferred  by  charter  upon 
a  municipal  council  to  create  and  abol- 
ish offices  empowers  it  to  combine  the 
work  of  two  offices  so  as  to  dispense 
with  one  officer,  and  the  abolition  of 
the  duties  of  the  officer  is  not  neces- 
sary to  the  abolition  of  the  office. 

[See  19  R.  C.  L.  936;  22  R.  C.  L. 
581.] 


Courts  —  inquiry  as  to  motives  of  leg- 
islature. 

3.  Courts  will  not  inquire  into  the 
motives  of  a  legislative  body. 

[See  19  R.  C.  L.  898.] 

Municipal  corporation  —  abolition  of 
office  —  bad  faith. 

4.  Bad  faith  on  the  part  of  a  munic- 
ipal council,  in  combining  the  duties 
of  two  offices  in  order  to  dispense  with 
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one  officer^  is  not  shown  by  the  fact     with  the  work,  and  was  given  no  in- 

that  the  officer  upon  whom  the  duties     crease  in  salary. 

were  imposed  is  not  able  to  keep  up         [See  19  R.  C.  L.  936.] 


Appeal  by  respondent  from  a  judgment  of  the  Superior  Court  for  King 
County  in  favor  of  relator  in  a  mandamus  proceeding  to  compel  respondent 
to  reinstate  and  place  relator  in  the  position  of  detail  clerk  in  charge  of 
index  and  real  estate  record  work  in  the  office  of  the  city  comptroller. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  E.  Bradford  and  Wil-     acts  within  the  limits  of  the  discretion 


liam  B.  Allison,  for  appellants: 

The  motives  of  a  city  council  in 
passing  an  ordinance,  in  the  exercise 
of  its  legislative  power,  cannot  be  in- 
quired into  for  the  purpose  of  deter- 
mining its  validity,  except  as  they  may 
be  disclosed  on  the  face  of  the  acts, 
•or  inferable  from  their  operation  and 
effect,  and  the  interests  of  persons  in 
them  have  no  bearing  upon  such  in- 
tent. 

Lilly  V.  Indianapolis,  149  Ind.  648, 
49  N.  E.  887;  People  v.  Gardner,  143 
Mich.  104,  106  N.  W.  541 ;  Dreyfus  v. 
Lonergan,  73  Mo.  App.  336;  Paine  v. 
Boston,  124  Mass.  486;  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1146, 
5  Sup.  Ct.  Rep.  730. 

A  municipal  corporation  has  power 
to  abolish  an  office  during  the  term  of 
an  incumbent  by  a  repeal  of  the  or- 
dinance creating  it,  and  to  create  a 
similar  office  and  provide  for  the  im- 
mediate election  of  an  officer  to  fill 
it;  and  such  power  is  not  affected  by 
a  provision  in  the  former  ordinance 
that  the  incumbent  should  be  remov- 
able for  cause. 

Donaghy  v.  Macy,  167  Mass.  178,  45 
N.  E.  87. 

The  intent  of  the  city  council  in 
abolishing  an  office  cannot  be  reviewed 
by  the  courts. 

Downey  v.  State,  160  Ind.  578,  67 
N.  E.  450. 

Mandamus  will  not  lie  to  compel  a 
city  officer  to  pay  a  salary  to  an  em- 
ployee. 

Fitzsimmons  v.  O'Neill,  214  111.  494, 
73  N.  E.  797. 

The  court  will  not  compel  the  city 
to  bear  the  expense  of  maintaining 
relator  in  his  position  when  there  is 
no  work  for  him,  or  to  remove  some 
employee  to  make  a  vacancy  for  the 
relator. 

People  ex  rel.  Chappel  v.  Linden- 
thai,  173  N.  Y.  524,  66  N.  E.  407. 

When  the  action  of  the  city  council 
is  authorized  by  law,  and  the  council 


conferred  upon  it  by  such  law,  a  court 
of  equity  will  not  sit  in  review  of  its 
proceedings  and  enjoin  its  actions. 

State  ex  rel.  News  Pub.  Co.  v.  Milli- 
gan,  3  Wash.  144,  28  Pac.  369. 

The  right  to  hold  a  municipal  office 
as  between  two  contestants  therefor 
cannot  be  litigated  in  an  equitable  ac- 
tion seeking  injunctive  relief. 

Mullen  V.  Tacoma,  16  Wash.  82,  47 
Pac.  216. 

The  motives  of  the  council  in  pass- 
ing an  ordinance  cannot  be  inquired 
into  by  the  courts. 

Shepard  v.  Seattle,  59  Wash.  363,  40 
L.R.A.(N.S.)  647,  109  Pac.  1067. 

Messrs.  Preston  &  Thorgrimson  an^ 
Mr.  Sandford  C.  Rose,  for  respondent: 

A  civil  service  position  consists  of 
the  duties  or  work  of  the  position,  and 
not  at  all  of  a  mere  name,  and  to 
change  the  name  does  not  abolish  the 
position. 

Gilmur  v.  Seattle,  69  Wash.  289,  124 
Pac.  919;  Chicago  v.  Luthardt,  191 
111.  516,  61  N.  E.  410;  Malone  v.  Wil- 
liams, 118  Tenn.  391,  121  Am.  St.  Rep. 
1002,  103  S.  W.  798;  State  ex  rel.  In- 
gram V.  Street  &  Water  Comrs.  63  N. 
J.  L.  542,  43  Atl.  445. 

The  local  authorities  have  no  power 
to  discharge  an  officer  or  employee  of 
the  city  upon  the  pretense  that  his 
office  is  abolished,  and  immediately 
thereafter  assign  another  person  to  do 
the  same  work  which  has  been  done 
by  the  discharged  employee. 

2  Dill.  Mun.  Corp.  §  479;  Silvey  v. 
Boyle,  20  Utah,  205,  57  Pac.  880; 
Womsley  v.  Jersey  City,  61  N.  J.  L.  499, 
39  Atl.  710. 

Mandamus  does,  in  general,  lie  to 
restore  a  party  to  an  office  from  which 
he  has  been  illegally  removed  or  sus- 
pended. 

26  Cyc.  260;  Com.  ex  rel.  O'Brien 
v.  Gibbons,  196  Pa.  97,  46  Atl.  313; 
Thompson  v.  Troup,  74  Conn.  121,  49 
Atl.  907;  State,  McCarter,  Prosecutor, 
V.  Newark,  52  N.  J.  L.  341,  19  Atl. 
782;  State  ex  rel.  Guion  v.  Miles,  210 
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Mo.  127,  109  S.  W.  595;  State  ex  rel. 
Moyer  v.  Baldwin,  77  Ohio  St.  532,  19 
L.R.A.(N.S.)  49,  83  N.  E.  907,  12  Ann. 
Gas.  10;  Pratt  v.  Police  &  Fire  Comrs. 
15  Utah,  1,  49  Pac.  747. 

A  civil  service  employee  has  the 
right  to  recover  his  wages  while 
wrongfully  deprived  of  his  position. 

Foster  v.  Hindley,  72  Wash.  657,  131 
Pac.  197;  Bringgold  v.  Spokane,  27 
Wash.  202,  67  Pac.  612;  United  States 
V.  Wickersham,  201  U.  S.  390,  50  L.  ed. 
798,  26  Sup.  Ct.  Rep.  469;  Warden  v. 
Bayfield  County,  87  Wis.  181,  58  N.  W. 
248;  McCue  v.  Wapello  County,  56 
Iowa,  698,  41  Am.  Rep.  134,  10  N.  W., 
248. 

Chadwicky  J.,  delivered  the  opin- 
ion of  the  court: 

The  trial  judge  filed  a  memoran- 
dum decision  in  this  case.  He  found 
the  facts  to  be  as  follows :  "In  May, 
1911,  there  occurred  a  vacancy  in 
the  oflSce  of  the  city  comptroller  for 
the  place  of  real  estate  clerk,  a  posi- 
tion recognized  by  classification  un- 
der the  civil  service  system.  An 
emergency  having  arisen,  relator 
Voris  was  appointed  by  the  comp- 
troller pending  civil  service  regula- 
tions. In  June,  upon  investigation 
by  the  secretary  of  the  commission 
of  the  duties  required  for  the  posi- 
tion of  real  estate  clerk;  it  was 
classified  as  that  of  abstracter  and 
real  estate  clerk,  and  the  comptrol- 
ler notified  that  an  original  exam- 
ination must  be  held  for  the  posi- 
tion. Relator  in  November,  hav- 
ing successfully  passed  the  exam- 
ination, received  the  regular  ap- 
pointment of  file  and  real  estate 
clerk,  which  seems  to  be  another 
designation  of  abstracter  and  real 
estate  clerk.  On  April  30,  1912,  the 
city  council,  by  ordinance  29,343,  or- 
dained that  the  position  of  file  and 
real  estate  clerk  in  the  department 
of  city  comptroller  be  abolished, 
and  on  the  same  day  the  comptroller 
reported  to  the  commission  the  sep- 
aration of  Voris  from  his  depart- 
ment, alleging  the  cause  to  be  on 
account  of  the  reduction  of  force. 
On  May  6,  1912,  the  council,  by  or- 
dinance 29,380,  established  the  sal- 
ary of  detail  clerk  in  charge  of  in- 
dex and  real  estate  record  work  at 


$100  per  month.  Thereupon  the 
commission  notified  the  comptroller 
that,  inasmuch  as  a  separate  classi- 
fication had  been  provided  for  this 
•position,  the  work  should  be  done 
by  none  except  those  regularly 
qualified  for  the  same.  The  comp- 
troller, ignoring  the  communication, 
notified  the  commission  June  7th 
that  he  had  given  the  increase  of  sal- 
ary made  by  ordinance  29,380  to 
P.  E.  Farren  as  detail  clerk.  On 
June  29th  Voris  appealed  for  inves- 
tigation by  the  commission  of  the 
reasons  for  his  dismissal.  Such  in- 
vestigation was  had,  and  on  Septem- 
ber 26,  1912,  the  commission  found 
Voris  entitled  to  the  oflSce  held  by 
Farren  and  recommended  that  he  be 
returned  to  the  position  as  the  em- 
ployee rightfully  entitled  to  the 
same.  The  comptroller  having  re- 
fused to  comply  with  the  recommen- 
dation of  the  commission,  relator 
Voris  has  brought  this  action."  It 
may  be  inferred  from  this  state- 
ment that  the  position  occupied  by 
the  relator  was  the  only  position 
abolished  by  the  council.  This  is 
not  true.  The  ordinance  of  which 
he  complains  abolished  several  po- 
sitions, and  the  new  ordinance  seems 
to  have  been  designed  to  combine 
their  several  duties  with  that  of 
others.  From  these  facts  the  court 
concluded  that  the  oflSce  in  which 
the  relator  had  been  employed  had 
been  abolished  in  name  only,  and 
that  the  relator  was  entitled  to  re- 
instatement, with  his  salary  from 
the  time  of  his  separation  from  the 
oflSce. 

The  question  put  by  the  trial 
judge  is,  Was  the  oflSce  abolished? 
It  is  not  denied  that  the  city  council 
has  the  power  to  abolish  a  position, 
but  it  was  the  opinion  of  the  court 
below  and  is  the  opinion  of  counsel 
for  the  relator  that  the  council 
could  not  declare  an  office  abolished 
unless  "in  fact  the  duties  them- 
selves were  abolished."  "The  testi- 
mony before  the  court  clearly  es- 
tablished the  existence  of  the  duties 
as  formerly,  but  their  transference 
to  another  clerk.  Owing  to  varying 
changes  of  conditions  the  duties  at 
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times  have  been  more  or  less  numer- 
ous than  formerly,  but  there  is  no 
dispute  of  the  fact  that  the  same 
duties  of  the  alleged  abolished  po« 
sition  remain  to  be  performed  and 
still  continue  to  occupy  another 
clerk  from  one  half  to  two  thirds  of 
all  his  time/'  We  think  the  court 
has  gone  further  than  the  law  war- 
rants. The  council  has  the  right  to 
create  offices  and  it  may  abolish 
them,  or  it  may,  in  the  interest  of 
economy  and  efficiency,  combine  the 
work  of  several  employees  so  that 
their  duties  will  be  thereafter  per- 
formed by  a  lesser  number  of  men. 
In  this  case  the  city  council  has 
done  no  more  than  this.  It.  abol- 
ished  the  position  of  ''file  and  real 
estate  clerk"  and  by  another  or- 
dinance provided  that  the  work 
formerly  done  by  that  employee 
should  be  done  by  "a  detail  clerk 
in  charge  of  index  and  real  estate 
record  work  in  clerk's  division." 
The  testimony,  and  most  of  it  is,  in 
our  opinion,  irrelevant,  shows  that 
Farren,  the  present  employee  and  a 
civil  service  man,  is  doing  a  part 
of  his  old  work  as  well  as  the  work 
formerly  done  by  Voris.  Relator  un- 
dertook to  show  that  he  was  not 
keeping  up  with  his  work.  That  is 
a  matter  with  which  courts  have 
nothing  to  do.  So  long  as  he  is  per- 
forming either  in  whole  or  in  part 
the  work  that  he  formerly  did,  his 
right  to  remain  in  the  office  of  the 
comptroller  is  greater  than  is  the 
right  of  the  relator  to  be  reinstated. 
An  employee  cannot  be  removed  to 
msjce  way  for  one  who  is  in  the  same 
legal  position.  In  other  words,  the 
work  formerly  done  by  Voris  being 
combined  with  that  formerly  done 
by  Farren,  neither  the  civil  service 
commission  nor  the  courts  have 
power  to  say  that  a  present  em- 
ployee shall  give  way  to  one  who  in- 
sists upon  the  right  to  perform  a 
part  only  of  the  present  duties  of 
the  existing  position.  In  the  instant 
case  the  object  of  the  ordinance  was 
to  work  a  reduction  of  the  force. 
We  are  informed  by  counsel  on  oral 
argument  that  piere  was  an  actual 
reduction,  under  the  ordinance  com- 


plained of,  of  five  men.  We  may  as- 
sume that  this  could  only  be  done 
by  combining  the  work  previously 
done  by  the  greaiter  number,  and 
this  the  council  had  a  lawful  right 
to  do  under  its  gen- 
eral powers,  as  de-  ?r^Zi^r^tioi? 
fined  in  §§  18,  19, 
and  41,  art.  4,  of  the  charter.  Much 
of  the  brief  of  the  respondent  is 
taken  up  with  a  discussion  that  goes 
to  the  good  faith  of  the  city  coun- 
cil in  abolishing  this  office.  Courts 
will  not  inquire  in-  ^  ^^  _ 

to     the     motives     of    InqnlrT^  as  to 

the  legislative  body.  KjUlI?.?! 
If  the  ordmance  or 
law  is  fair  upon  its  face  and  does  no 
violence  to  any  provision  of  the  city 
charter  or  the  Constitution,  it  will 
be  upheld.  This  ordinance  is  fair 
upon  its  face.  It  suggests  nothing 
unless  it  be  a  purpose  to  work  econ- 
omy. If  the  rule  were  otherwise,  it 
would  be  impossible  for  the  governr- 
ing  body  of  a  city  to  change,  rear- 
range, or  redefine  the  duties  of  its 
employees  so  long  as  any  one  of 
them  had  been  classified  by  the  civil 
service  commission  and  had  a  scin- 
tilla of  work  to  perform. 

The  case  of  Fitsimmons  v.  O'Neill, 
214  111.  494,  73  N.  E.  797,  is  a  valu- 
able authority  in  that  it  deals  with 
a  case  similar  to  the  one  at  bar  and 
reviews  many  authorities.  A  fore- 
man in  the  city  repair  shop  was  laid 
off  for  the  reason  that  no  appropria- 
tion had  been  made  to  meet  his  sal- 
ary. He  demanded  reinstatement, 
contending  that  the  duties  of  his  po- 
sition had  not  been  abolished,  and 
could  not  be  abolished,  as  it  was  es- 
sential to  the  proper  management  of 
the  repair  department  that  there 
should  be  a  superintendent.  It  was 
further  made  to  appear  that  the  du- 
ties which  had  been  performed  by 
him  were  performed  by  others ;  that 
those  who  had  been  doing  the  work 
were  not  superintendents;  that  one 
of  them  was  a  wagonmaker  and  the 
other  a  laborer.  Relator  insists  that 
the  work  of  real  estate  clerk  must 
be  done  by  an  abstracter,  and  that 
Farren  was  never  qualified  as  such. 
The  case  is  a  stronger  one  than  is 
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this  for  the  reason  that  it  is  alleged 
that  neither  of  these  men,  "while 
performing  the  duties  formerly  per- 
formed by  the  petitioner,  performed 
the  duties  pertaining  to  their  form- 
er position,  but  devoted  their  entire 
time  to  the  duties  formerly  done 
by  petitioner."  In  all  things  the 
right  to  reinstatement  is  based  on 
the  same  grounds  as  the  relator  sets 
up  in  his  petition.  It  was  held  that 
the  plaintiff  in  that  case  could  not 
reinstate  himself.  It  was  contended 
there,  as  here,  that  the  removal  was 
illegal,  but  the  court  held  that  the 
civil  service  rules  do  not  apply  to  a 
case  where  the  incumbent  is  dis- 
missed for  want  of  funds  or  in  order 
to  reduce  expenses. 

In  Phillips  V.  New  York,  88  N.  Y. 
245,  a  clerk  of  the  fire  department 
of  the  city  was  discharged,  not  for 
any  personal  reason,  but  because  it 
was  necessary  for  the  department 
to  conform  its  expenses  to  a  smaller 
appropriation,  thus  necessitating  a 
reduction  of  the  clerical  force.  It 
was  held  that  the  civil  service  rules 
did  not  apply ;  that  it  was  not  a  case 
of  removal  within  the  meaning  of 
those  rules.  The  court  said:  "He 
[plaintiff]  could  not  claim  that  the 
office  or  clerkship  should  be  retained 
for  his  benefit,  and  the  fire  commis- 
sioners were  not  obliged  to  consult 
him  before  abrogating  it." 

In  Langdon  v.  New  York,  92  N.  Y. 
429,  a  clerk  in  the  financial  depart- 
ment of  the  city  was  separated  from 
the  service,  and  his  removal  was 
sustained  as  not  in  violation  of  the 
civil  service  rules  for  the  reason 
that  "the  business  of  the  depart- 
ment had  so  diminished  that  the 
plaintiff's  services  were  not  needed." 

In  People  ex  rel.  Corrigan  v. 
Brooklyn,  149  N.  Y.  225,  43  N.  E. 
556,  speaking  of  the  civil  service 
statutes,  the  court  said:  "While 
these  statutes  are  positive  in  form, 
it  is  clearly  not  their  intent  to  give 
to  occupants  of  such  positions  a  life 
tenure  where,  upon  grounds  of  econ- 
omy 01*  for  other  proper  reasons,  the 
office  or  position  is  in  good  faith 
abolished." 

A  case  which  w^e  conceive  to  be 


more  in  point  is  that  of  People  ex 
rel.  Hartough  v.  Scannell,  48  App. 
Div.  445,  62  N.  Y.  Supp.  930.    The 
relator,  a  civil  war  veteran,  was  em- 
ployed as  "an  inspector  of  fire  hy- 
drants."    He  was  discharged,  and 
duties  similar  to  those  theretofore 
performed  by  him  were  performed 
by  persons  who  were  not  veterans. 
The  court  found  the  real  question 
to  be:     "Whether    .    .    .    the  fire 
department  had  the  right  to  abolish 
the   position   held   by  the   relator, 
without  notice  and  hearing,  so  long 
as  other  laborers,  not  veterans,  were 
retained  in  the  service.    .    .    .    We 
are  thus  left  to  the  question  wheth- 
er the  position  which  the  relator  had 
was  abolished  in  good  faith  and  for 
reasons  of  economy.     This  was   a 
question  of  fact.     It  appears  that 
sixteen  other  veterans  occupying  po- 
sitions similar  to  that  of  the  relator 
were  removed  in  January,  1898,  and 
that  there  was  evidence  tending  to 
show  that  this  was  done  so  as  to 
bring  about  uniformity  in  the  rules 
and  method  of  inspecting  fire  hy- 
drants over  the  entire  city  by  ex- 
tending over  Brooklyn  and  Queens 
the  rules  which  had  been  in  exis- 
tence for  many  years  in  the  old  city 
of  New  York ;  the  duty  in  the  bor- 
oughs of  Brooklyn  and  Queens  being 
devolved  upon  the  fire  department 
instead  of  the  water  department, 
and  that  this  was  done  from  motives 
of   economy.     In   such   a   change, 
standing  alone,  we  can  see  no  evi- 
dence of  bad  faith  on  the  part  of  the 
commissioner." 

Judge  Dillon  finds  the  law  to  be: 
'The  purpose  of  the  civil  service 
statutes  and  of  other  laws  prohibit- 
ing the  discharge  of  employees  with- 
out cause  assigned,  notice,  and  a 
hearing  is  to  insure  the  continuance 
in  public  employment  of  those  offi- 
cers who  prove  faithful  and  compe- 
tent, regardless  of  their  political 
affiliations.  These  statutes  are  not 
intended  to  affect  or  control  the  pow- 
er of  the  city  coun- 
cillor the  executive  ri*^iVt"to' 

nflfirpr«i   of  thp   pitv   *>*»*  dwtien  mo  a* 
uuicers    oi    tne    K.i\.y    ^^  depo»e  officer. 

to     abolish     offices 

when  they  are  no  longer  necessary 


Civil   iiorvice— 
com- 
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or  for  reasons  of  economy.  They 
are  not  intended  to  furnish  an  as- 
surance to  the  officer  or  employee 
that  he  will  be  retained  in  the  serv- 
ice of  the  city  after  the  time  when 
his  services  are  required.  They  do 
not  prevent  his  discharge  in  good 
faith  without  a  trial  and  without  no- 
tice, when  the  office  or  position  is 
abolished  as  unnecessary  or  for  rea- 
sons of  economy.  But,  although  the 
operation  of  these  statutes  does  not 
prevent  the  abolition  of  an  office  in 
good  faith,  the  local  authorities  have 
no  power  to  discharge  an  officer  or 
employee  of  the  city  upon  the  pre- 
tense that  his  office  is  abolished  and 
immediately  thereafter  assign  an- 
other person  to  do  the  same  work 
which  has  been  done  by  the  dis- 
charged employee."  2  Dill.  Mun. 
Corp.  479.  See  also  People  ex  rel. 
Moloney  v.  Waring,  7  App.  Div.  204, 
40  N.  Y.  Supp.  275 ;  State,  Caulfield, 
Prosecutor,  v.  Jersey  City,  63  N.  J. 
L  148,  43  Atl.  433;  Re  Kelly,  42 
App.  Div.  283,  59  N.  Y.  Supp.  30; 
People  ex  rel.  Nason  v.  Feitner,  58 
App.  Div.  594,  69  N.  Y.  Supp.  141 ; 
28  Cyc.  445,  594. 

The  council  having  the  right  to 
aboKsh  the  position  occupied  by  re- 
lator, it  would  be  an  unwarranted 
usurpation  for  the  courts  to  go  be- 
yond the  question  of  the  good  faith 
of  that  body.  We  find  nothing  in 
the  record  to  overcome  that  pre- 
sumption of  regularity  and  integrity 
which  attends  every  act  of  a  co-or- 
dinate branch  of  the  government.  If 
there  was  anything  proved  that 
would  challenge  the  good  faith  of 
the  council,  the  fact  that  five  posi- 
tions were  abolished  in  the  ordinance 
which  abolished  the  relator's  posi- 
tion is  a  sufficient  answer  and 
enough  to  sustain  our  holding  that 
the  motive  of  the  council  was  pure 
and  prompted  by  a  disposition  to 
work  economy.  It  would  certainly 
be  harsh  doctrine  to  hold  that  a  city 
council  cannot  reduce  the  expenses 
of  a  department.  As  has  been  held, 
the  council  can  abolish  an  office  and 
refuse  to  make  an  appropriation  to 
pay  the  employee.  If  this  is  so,  it 
cannot  be  denied  that  the  same  pow- 


er can  combine  two  or  more  posi- 
tions in  one.  We  think  this  case  is 
controlled  by  the  authorities  cited 
and  commented  upon.  In  passing  it 
may  not  be  out  of  place  to  say  that 
many  of  the  cases  to  which  we  have 
referred  grew  out  of  departmental 
orders,  whereas  we  have  had  to  deal 
with  an  expression  of  the  lawmak- 
ing body. 

Nor  do  we  find  anything  in  Gil- 
mur  V.  Seattle,  69  Wash.  289,  124 
Pac.  919,  or  State  ex  rel.  Powell  v. 
Fassett,  69  Wash.  555, 125  Pac.  963 ; 
Foster  v.  Hindley,  72  Wash.  657, 131 
Pac.  197,  or  State  ex  rel.  Cole  v, 
Coates,  74  Wash.  35,  132  Pac.  727, 
that  in  any  way  qualifies  our  view  of 
this  case.  Those  cases  are  in  line 
with  the  general  rule  laid  down  by 
Judge  Dillon  and  admitted  in  all  the 
cases  we  have  cited.  In  the  Gilmur 
Case  the  court  found  that  the  po- 
sition had  been  changed  only  in 
name.  The  plaintiff  was  "a  foreman 
of  outside  construction."  The  coun- 
cil passed  a  new  ordinance  creat- 
ing the  position  of  "  'foreman  pole 
gang;'  such  position  being  intended 
to  cover  the  position  then  held  by  re- 
spondent; to  wit,  that  of  foreman 
of  outside  construction."  The  case 
was  decided  in  favor  of  the  plaintiflf 
because  "his  duties  remained  the 
same  after  the  passage  of  the  second 
ordinance,  and  the  title  of  his  office 
is  of  no  moment."  If  the  relator  in 
this  case  were  reinstated,  his  duties 
would  not  be  the  same.  He  would 
have  to  take  the  place  now  occupied 
by  Farren  and  perform  additional 
duties..  This  fact  distinguishes  this 
case  from  the  Gilmur  Case.  In  the 
case  of  Foster. V.  Hindley  the  em- 
ployee  of  the  city  was  dismissed 
from  the  service  by  the  mayor  for 
the  reason,  as  stated  by  that  officer, 
that  "the  office  that  you  now  hold  is 
discontinued."  As  required  by  the 
civil  service  rules,  the  mayor  report- 
ed the  cause  of  the  separation  to  be 
"reduction  of  force,"  We  held  that 
the  office  was  not  discontinued ;  that 
the  council  and  not  the  mayor  had 
power  under  the  charter  to  abolish 
offices.  Here  we  have  the  act  of  a 
council  with  power  "to  modify  or 
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abrogate,  from  time  to  time  as  the 
needs  of  the  city  shall  require,  all 
proper  offices  and  bureaus,  and  to 
provide  for  the  conduct  and  govern- 
ment of  such  offices  and  bureaus, 
and  the  appointment,  removal,  du- 
ties, and  compensation  of  officers. 
.  .  ."  The  Powell  Case  is  so  clear- 
ly without  significance  here  that  it 
needs  no  comment.  The  Cole  Case, 
as  does  the  Powell  Case,  holds  that 
a  civil  service  employee  cannot  be 
removed  without  cause,  and  further 
that  a  change  in  the  method  of  com- 
pensation, although  under  a  differ- 
ent title,  did  not  change  the  nature 
of  the  employment;  that  the  right 
of  employment  is  to  be  determined 
from  the  character  of  the  service 
performed  by  the  new  employee  as 
compared  with  the  services  which 
had  been  performed  by  the  ousted 
employee.  In  the  case  at  bar  the 
council,  having  authority  so  to  do, 
has  destroyed  that  standard  of  com- 
parison. In  a  negative  way  that 
case  sustains  our  present  holding. 

The  supreme  court  of  Illinois  was 
called  uoon  in  Fitzsimmons  v. 
O'Neill,  2*14  111.  494,  73  N.  E.  797,  to 
distinguish  a  former  decision.  In 
the  case  of  Chicago  v.  Luthardt,  191 
111.  516,  61  N.  E.  410,  the  court  had 
held  as  we  held  in  the  Gilmur  Case. 
The  court  distinguished  the  earlier 
case,  saying:  "The  common  council 
merely  changed  the  name  of  the  offi- 
cial but  did  not  change  his  duties, 
and  made  an  appropriation  for  the 
salary  of  the  same  office  by  another 
name.  No  such  facts  exist  in  the 
case  at  bar.  The  appropriation  bill 
here  did  not  designate  the  foreman 
of  the  repair  shop  by  another  name 
or  appropriate  any  salary  for  his 
successor  acting  under  another 
name."     That  Farren,  the  present 

incumbent,  has  had 
^^p^cTraAoii—  an  increase  of  sal- 
!J5l!?il!£-ii®I-wfc    ary    and    has    not 

been  able  to  keep 
up  with  his  work  can  have  no  bear- 
ing.  These  facts  do  not  indicate  bad 


faith.  People  ex  rel.  Steers  v. 
Health  Dept.  86  App.  Div.  521,  83 
N.  Y.  Supp.  800.  If  the  council  errs 
in  its  judgment  when  it  passes  an 
ordinance  combining  two  positions, 
the  courts  are  powerless  to  correct 
the  mistake.  In  the  case  just  cited 
it  is  said:  "If  in  good  faith  a  de- 
partment initiates  a  policy  of  en- 
forced economy,  but  goes  too  far, 
.  .  .  that  affords  no  reason  for  the 
reinstatement  of  a  subordinate." 

Nor  does  the  testimony  offered  to 
show  that  the  comptroller  has  acted 
in  bad  faith  have  any  bearing. 
Whatever  his  design  may  have  been, 
it  is  lost  in  the  ordinance.  Our  con- 
clusion is  that  the  ordinance  was 
passed  in  good  faith  and-  in  the  in- 
terest of  economy,  and  not  for  the 
purpose  of  circumventing  or  evad- 
ing the  Civil  Service  Act;  that  the 
function  of  the  civil  service  commis- 
sion, so  far  as  the  abolished  posi- 
tion is  concerned,  has  been  per- 
formed. It  may  classify  the  present 
position  and  require  an  examination, 
but  it  cannot  supplant  a  present  em- 
ployee of  equal  right  to  make  way 
for  one  who  claims  under  a  position 
that  is  abolished.  This  court  has 
been  extremely  liberal  in  upholding 
the  powers  of  the  civil  service  com- 
missions of  our  cities.  Notwith- 
standing the  sentiment  which  sus- 
tains Jaws  providing  for  classified 
civil  service,  there  must  be  a  limit 
to  the  right  of  such  commissions  to 
impose  employees  upon  a  city.  A 
limitation  is  found  in  the  power  of 
the  council  to  legislate  and  in  the 
right  of  the  taxpayers  to  insist  on 
economy  in  the  administration  of 
public  affairs.  This  conclusion 
makes  it  unnecessary  to  discuss  the 
remaining  assignments  of  error. 

The  judgment  of  the  lower  court 
is  reversed  and  remanded,  with  in- 
structions to  enter  a  judgment  of 
dismissal. 

Gose,    Mount,   and   Parker,    JJ., 

concur. 
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ANNOTATION. 
Power  to  abolish  or  discontinue  office. 


I.  Introductory,  205. 
II.  Creation  of  substituted  office,  206. 

III.  Tenure  of  office,  civil  service,  and 

veteran  laws,   207. 

IV.  Abolition  by  Constitution,  210. 
V.  Abolition  by  Congress,   210. 

VI.  Abolition  by  legrislature : 

a.  Office    created    by    Congress, 
210. 

I,  Introductory, 

It  is  not  intended  to  include  cases 
<rf  the  abolition  of  a  mere  position,  but 
some  cases  of  this  kind  are  cited,  not- 
ably among  the  cases  as  to  abolition 
of  offices  or  positions  where  there  are 
tenure  of  office  or  civil  service  laws. 
Cases  of  removal  from  office  or  of 
shortening  terms  are  not  included  ex-, 
cept  in  so  far  as  these  questions  bear 
on  abolition  of  the  office. 

(It  may  be  noted  that  the  Illinois 
Constitution  states  that  ''an  office  is  a 
public  position,  created  by  the  Consti- 
tution or  law,  continuing  during  the 
pleasure  of  the  appointing  power,  or 
for  a  fixed  time,  with  a  successor  elect- 
ed or  appointed.  An  employment  is 
an  agency,  for  a  temporary  purpose, 
which  ceases  when  that  purpose  is  ac- 
complished." People  ex  rel.  Akin  v. 
Loeffler  (1898)  175  111.  585,  51  N.  E. 
785.) 

The  fundamental  principles  of  this 
subject  are  two,  first,  that  in  general 
the  power  to  create  an  office  includes 
the  power  to  destroy  it;  second,  that 
in  our  law  there  is  no  vested  or  con- 
tract right  in  or  to  an  office. 

The  leading  authority  upon  the 
proposition  that  under  American  law 
the  holder  of  an  office  has  no  vested 
property  right  therein  is  Butler  v. 
Pennsylvania  (1850)  10  How.  (U.  S.) 
402,  13  L.  ed.  472,  a  case  beyond  the 
scope  of  this  note.  The  only  jurisdic- 
tion taking  the  contrary  view,  was 
North  Carolina  (King  v.  Hunter 
0871)  65  N.  C.  603,  6  Am.  Rep.  754; 
State  ex  rel.  Walser  v.  Bellamy  (1897) 
120  N.  C.  212,  27  S.  E.  1007,  which  has 
now  adopted  the  general  rule  (Mial  v. 
Ellington    (1903)    134  N.  C.   131,   65 


VI. — continued. 

b.  Constitutional  offices: 

1.  In  general,  211. 

2.  Changing  districts,  212. 

c.  Other  offices: 

1.  Constitutional    provisions, 

214. 

2.  General  principles,  217. 
VII.  Abolition  by  city,  221. 

VIII.  Abolition  by  other  bodies,  224. 

L.R.A.  697,  46  S.  E.  961).  "The  right 
to  an  office  is  not  the  right  of  the  in- 
cumbent to  the  place,  but  of  the  peo- 
ple to  the  officer."  Lloyd  v.  Smith 
(1896)  176  Pa.  213,  85  Atl.  199.  ' 

There  is  in  this  country  no  contract 
right  to  an  office.  The  appointment 
to  and  the  tenure  of  an  office  created 
for  the  public  use,  and  the  regulation 
of  the  salary  affixed  to  such  an  office, 
do  not  come  within  the  import  of  the 
term  "contracts,"  or,  in  other  words,, 
the  vested  private  personal  rights 
thereby  intended  to  be  protected.  But- 
ler V.  Pennsylvania  (U.  S.)  supra.      j 

In  Ward  v.  Elizabeth  City  (1897) 
121  N.  C.  1,  27  S.  E.  993,  the  court  rec-, 
ognizes  and  states  that  North  Carolina 
is  the  only  state  holding  that  an  office 
is  a  contract.  But  that  state  has  now 
adopted  the  general  rule.  Mial  v.  Ell- 
ington (N.  C.)  supra. 

There  is  a  single  case  in  Massachu- 
setts which  is  contrary  to  the  general 
rule.  In  Chase  v.  Lowell  (1856)  7 
Gray  (Mass.)  33,  it  was  said  and  held: 
"Whatever  may  be  the  authority  of  the 
legislature  to  shorten  the  term  of  of- 
fices, when  that  term  is  not  fixed  by 
the  Constitution  (Taft  v.  Adams 
(1854)  3  Gray  (Mass.)  126),  we  are  of 
opinion  that  cities  and  towns  have  no 
such  authority  as  to  city  or  town  of- 
fices (unless  it  be  expressly  conferred 
by  statute)  except  in  cases  where  the 
officer  misbehaves  in  his  office,  or  oth- 
erwise becomes  unfit  to  perform  its 
duties.  The  election  or  appointment, 
for  a  definite  time,  of  a  city  officer  or 
agent  entitled  to  pay  for  his  servicer 
(when  no  law  prescribes  a  different 
time  for  the  duration  of  the  office  or 
agency),  and  an  acceptance  by  him  of 
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such  office  or  appointment,  constitutes, 
in  our  judgment,  a  contract  between 
the  city  and  him,  which  cannot  be  dis- 
solved or  changed  by  the  mere  will  and 
act  of  the  city." 

This  case  was  apparently  overlooked 
in  Donaghy  v.  Macy  (1896)  167  Mass. 
178,  45  N.  E.  87,  where  under  or- 
dinance a  city  council  elected  a.  person 
second  assistant  engineer  of  the  lire 
department  for  the  term  of  four  years 
and  some  two  years  later  repealed  the 
ordinance  and  under  a  new  ordinance 
shortly  afterwards  elected  another 
person  to  the  same  position.  It  was 
held  that  the  last-mentioned  person 
was  lawfully  elected  even  if  the  per- 
son first  elected  had  a  contract  bind- 
ing the  city ;  and  the  court  said :  ''But 
we  know  of  no  decision  in  this  com- 
monwealth that  the  petitioner  has  a 
contract  which  binds,  or  purports  to 
bind,  the  city  to  keep  him  in  his  office 
after  the  office  shall  have  been  abol- 
ished lawfully,  except  for  the  contract. 
It  is  going  a  long  way  to  say  that  there 
was  any  contract,  however  qualified, 
to  continue  the  petitioner  in  office 
during  his  term,  or  to  accept  the  cor- 
ollary that  the  petitioner  had  not  a 
right  to  resign  whenever  he  saw  fit. 
But  the  notion  that  an  appointment 
for  a  term  under  an  ordinance  provid- 
ing that  the  officer  shall  be  removable 
for  cause,  without  more,  is  a  contract 
that  the  office  shall  be  kept  up  for  the 
term  irrespective  of  the  public  wel- 
fare, seems  to  us  to  go  beyond  any 
possible  view,  and  to  be  contrary  to 
such  decisions  as  we  have  seen  which 
bear  upon  the  point." 

Most  of  the  cases  holding  that  there 
is  no  vested  or  contract  right  to  an 
office  are  cases  of  mere  removals  from 
office  and  thus  beyond  the  scope  of 
this  note. 

//.  Creation  of  substituted  offlee. 

There  are  a  good  many  cases  where 
offices  have  been  abolished  in  terms 
and  promptly  recreated  under  the 
same  name  or  under  a  different  name. 

It  is  clear  that  the  legislature  may 
not  evade  the  Constitution  by  a  sham 
or  pretended  abolition.  Thus  a  mere 
change  of  name  by  the  legislature  will 
not  oust  a  "constitutional  officer  who 


holds  during  good  behavior.  Gibbes^s 
Case  (1800)  -1  S.  C.  Eq.  (1  Desauss.) 
587. 

Where  the  constitutional  term  of  of- 
fice of  a  judge  of  inferior  courts  was 
eight  years,  the  legislature  having 
created  the  office  of  county  judge  for 
a  certain  county  could  not  during  his 
constitutional  term  abolish  the  oflSce 
and  create  the  new  office  of  chairman 
of  th^  county  court,  an  office  identical 
except  in  name,  and  devolve  the  old 
duties  upon  the  holder  of  it.  State  ex 
rel.  Orr  v.  Leonard  (1888)  86  Tenn. 
485,  7  S.  W.  453. 

In  holding  an  act  unconstitutional 
which  took  from  a  locality  the  appoint- 
ment of  officers  by  change  of  names 
the  court  said:  "The  Constitution 
cannot  be  evaded  by  a  change  in  the 
name  of  an  office,  nor  can  an  office  be 
divided  and  the  duties  assigned  to  two 
or  more  officers  under  different  names, 
and  the  appointment  to  the  ofifices 
made  in  any  manner  except  as  author- 
ized by  the  Constitution;  and  courts 
will  scrutinize  acts  of  the  legislature 
and  see  that  the  Constitution  is  not 
evaded  and  its  intent  frustrated  by  a 
mere  colorable  chajige  in  the  designa- 
tion and  title  or  the  duties  of  an  of- 
ficer, when  the  appointment  is  taken 
from  the  locality,  and  will  hold  the 
act  void  unless  the  change  is  real  and 
substantial."  People  ex  rel.  Bolton  v. 
Albertson  (1873)  55  N.  Y.  50. 

But  it  was  held  to  be  within  the  con- 
stitutional authority  of  the  legislature 
by  general  law  to  abolish  the  office  of 
register  of  probate  and  insolvency  and 
transfer  the  powers  and  duties  thereof 
to  a  new  officer  called  the  clerk  of  the 
court  of  probate  and  insolvency,  where 
the  Constitution  required  the  legisla- 
ture to  prescribe,  by  general  law,  for 
the  election  by  the  people  of  registers 
of  probate,  as  well  as  clerks  of  the 
courts  of  common  law,  in  each  county, 
but  expressly  left  it  to  the  legislature 
to  prescribe  the  term  of  office,  and  re- 
stricted the  power  of  the  legislature 
over  such  officers  in  no  other  respect. 
Opinion  of  Justices  (1875)  117  Mass. 
603. 

But  the  determination  of  the  legis* 
lature  in  abolishing  an  office  created 
by  it  and  creating  a  new  one,  that  the 
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change  of  duties  or  burdens  is  stiffi- 
cient  to  make  the  latter  a  different 
office,  cannot  be  reviewed  by  courts, 
provided  the  act  is  otherwise  valid 
(State  ex  rel.  Yancey  v.  Hyde  (1891) 
129  Ind.  296,  13  L.R.A.  79,  28  N.  E. 
186),  although  it  has  been  held  in  one 
case  that  while  the  legislature  may 
abolish  an  office  created  by  it,  it  does 
not  do  so  by  abolishing  a  board  and 
instantly  creating  a  new  board  to  per- 
form the  same  duties  (State  ex  rel. 
Birdsey  v.  Baldwin  (1877)  45  Conn. 
134). 

See  also,  in  this  connection,  Christ- 
enson  v.  Portland  (1918)  89  Or.  609, 
175  Pac.  135,  infra.  III. 

In  People  ex  rel.  Swift  v.  Luce 
(1912)  204  N.  Y.  478,  97  N.  E.  850, 
Ann.  Cas.  1913C,  1151,  it  was  held  that 
the  legislature  had  power  to  abolish 
a  so-called  court  of  claims  which  was 
really  a  mene  board  of  audit,  and  oust 
its  judges,  and  create  a  new  board  of 
claims  with  nearly  the  same  powers. 

Under  the  former  rule  in  North  Car- 
olina, that  an  office  was  a  contract, 
it  was  held  that  a  declared  but  pre- 
tended abolishment  of  an  office  by  the 
legislature,  transferring  its  duties 
away  from  the  incumbent  during  his 
term,  was  not  allowable  though  the 
office  was  created  by  the  legislature. 
State  Prison  v.  Day  (1899)  124  N.  C. 
362,  42  L.R.A.  295,  32  S.  E.  748.  So 
it  was  held  that  a  declared  abolish- 
ment by  the  legislature  of  a  court 
which  was  really  continued  under 
another  name  did  not  oust  its  clerk 
(Walker  ex  rel.  Wilson  v,  Jordan 
(1899)  124  N.  C.  683,  33  S.  E.  139), 
nor  its  solicitor  (State  ex  rel.  McCall 
v.  Webb  (1899)  125  N.  C.  243,  34  S.  E. 
430).  So  it  was  held  that  county 
boards  of  education  were  not  abol- 
ished by  an  act  so  declaring,  where  a 
later  act  of  the  same  session  substi- 
tuted county  boards  of  school  direc- 
tors. State  ex  rel.  Dalby  v.  Hancock 
(1899)  125  N.  C.  325,  34  S.  E.  516; 
State  ex  rel.  Gattis  v.  Griffin  (1899) 
125  N.  C.  332,  34  S.  E.  429 ;  State  ex 
rel.  Greene  v.  Owen  (1899)  125  N.  C. 
212,  34  S.  E.  424. 

In  Farley  v.  Gilbert  (1903)  24  Ky. 
L  Rep.  2109,  72  S.  W.  1098,  it  was  held 
that  the  statute  did  not  give  a  county 
superintendent    of   schools    such    ar- 


bitrary power  as  to  enable  him  to  abol- 
ish two  adjacent  school  districts  in  his 
county,  and  immediately  re-establish 
them  by  different  numbers,  compris- 
ing substantially  the  same  territory, 
and  thereby  remove  from  office  the 
trustees  holding  in  the  former  district. 

It  will  be  seen  (infra,  III.)  that 
tenure  of  office  and  civil  service  laws, 
and  laws  to  protect  veterans,  cannot 
be  evaded  by  a  sham  or  pretended 
abolishment. 

There  are  at  least  two  cases  in 
which  the  courts  have  declined  to  in- 
terfere with  what  appear  to  be  sham 
or  pretended  abolitions  of  office  by  a 
city. 

In  Hudson  v.  Denver  (1888)  12 
Colo.  157,  20  Pac.  329,  it  was  held 
that  a  city  authorized  by  charter  to 
discharge  police  officers  whenever  in 
its  judgment  a  reduction  of  the  force 
is  deemed  advisable  may  discharge 
police  officers,  although  at  the  same 
meeting  it  adopts  a  resolution  in- 
creasing the  police  force. 

In  Downey  v.  State  (1903)  160  Ind. 
578,  67  N.  E.  450,  where  the  common 
council  of  a  city  had  elected  a  city  at- 
torney for  the  term  of  four  years,  it 
was  held  that  a  statute  providing  that 
city  attorneys  shall  not  be  removed 
from  office  for  the  term  for  which  they 
were  elected  did  not  prevent  the  city 
council  from  abolishing  the  office,  nor 
from  re-creating  it  during  the  term 
and  ^pointing  another  person  to  it. 
The  court  considered  that  the  coun- 
cil's action  in  discontinuing  the  office 
was  the  exercise  of  legislative  power, 
and  that  the  courts  would  not  inquire 
into  the  motives  of  it, 

III.  Tenure  of  office,   cjvil  service,   and 

veteran  latvs. 

Tenure  of  office  and  civil  service 
statutes  do  not  prevent  a  bona  fide 
abolition  of  an  office. 

California. — Ford  v.  State  Harbor 
Comrs.  (1889)  81  Cal.  19,  22  Pac.  278. 
-  Illinois. — Fitzsinmions  v.  O'Neill 
(1905)  214  111.  494,  73  N.  E.  797;  Chi- 
cago V.  People  (1904)  114  111.  App.  145. 

Nebraska. — Moores  v.  State  (1898) 
54  Neb.  486,  74  N.  W.  823. 

New  Jersey.  —  Boylan  v.  Police 
Comrs.  (1895)  58  N.  J.  L.  133,  82  Atl. 
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78;  McCann  v.  New  Brunswick  (1905) 
73  N.  J.  L.  161,  62  Atl.  191 ;  McBride  v. 
Bayonne  (1907)  74  N.  J.  L.  398,  65  Atl. 
896;  Ziegler  v.  Burk  (1912)  83  N.  J.  L. 
207,  83  Atl.  976  (obiter) ;  Paddock  v. 
Hudson  County  Bd.  of  Taxn.  (1912) 
82  N.  J.  L.  360,  83  Atl.  185;  Van  Horn 
V.  Mercer  County  (1912)  83  N.  J.  L.. 
239,  83  Atl.  894;  Colgarry  v.  Street  & 
Water  Comrs.  (1913)  85  N.  J.  L.  583, 
89  Atl.  789;  Van  Horn  v.  D'Arcy  (1915) 
88  N.  J.  L.  675,  93  Atl.  597;  Buckley  v. 
Guttenberg  (1915)  87  N.  J.  L.  434,  95 
Atl.  120. 

New  York. — Phillips  v.   New  York 
(1882)  88  N.  Y.  245;  LangtJon  v.  New 
York  (1883)  92  N.  Y.  427;  Lethbridge 
V.  New  York  (1892)  133  N.  Y.  232,  30. 
N.  E.  975;  People  ex  rel.  Dunn  v.  Ham 

(1901)  166  N.  Y.  477,  60  N.  E.  191  (not 
necessary  to  decision) ;  People  ex  rel. 
Evans  v.  Department  of  Public  Works 
(1880)  60  How.  Pr.  130;  People  ex  rel. 
McCanna  v.  Kings  County  (1896)  1 
App.  Div.  3,  36  N.  Y.  Supp.  1002 ;  Peo- 
ple ex  rel.  Traphagen  v.  King  (1897) 
13  App.  Div.  400,  42  N.  Y.  Supp.  961 ; 
People  ex  rel.  Nuttal  v.  Simis  (1897) 
18  App.  Div.  199,  45  N.  Y.  Supp.  940; 
People  ex  rel.  Linnekin  v.  Ennis  (1897) 
18  App.  Div.  412,  46  N.  Y.  Supp.  444; 
Re  Kelly  (1899)  42  App.  Div.  283,  59 
N.  Y.  Supp.  30;  People  ex  rel.  Sweeney 
v.  York  (1899)  43  App.  Div.  444,  60  N. 
Y.  Supp.  208;  Re  Kenny  (1900)  52 
App.  Div.  385;  65  N.  Y.  Supp.  204; 
OToole  V.  Stewart  (1902)  75  App.  Div. 
497,  78  N.  Y.  Supp.  473;  Re  Lazenby 

( 1902)  76  App.  Div.  171,  78  N.  Y.  Supp. 
302;  People  ex  rel.  Frank  v.  Monroe 
( 1904)  99  App.  Div.  290,  90  N.  Y.  Supp. 
907;  People  ex  rel.  Connolly  v.  Board 
of  Education  (1906)  114  App.  Div.  1, 
99  N.  Y.  Supp,  737,  affirmed  in  (1907) 
187  N.  Y.  535,  80  N.  E.  1116;  Kenny  v. 
Kane  (1899)  27  Misc.  680.  59  N.  Y. 
Supp.  555,  affirmed  in  (1900)  52  App. 
Div.  385,  65  N.  Y.  Supp.  204  (in  ef- 
fect) ;  People  ex  rel.  Stone  v.  Dalton 
(1900)  32  Misc.  109.  66  N.  Y.  Supp. 
229,  affirmed  in  (1901)  57  App.  Div. 
626,  68  N.  Y.  Supp.  1146  (in  effect) ; 
Re  Seide  (1902)  38  Misc.  663,  78  N. 
Y.  Supp.  253. 

Oregon. — Venable  v.  Police  Comrs. 
(1902)  40  Or.  458,  67  Pac.  203. 
Utah.— Heath    v.    Salt    Lake    City 


(1898)  16  Utah,  374,  52  Pac.  602; 
Meissner  v.  Boyle  (1899)  20  Utah,  316, 

58  Pac.  1110. 

Washingrton. — State  ex  rel.  Voris  ▼. 
Seattle  (reported  herewith)  ante, 
198;  State  ex  rel.  Burris  v.  Seattle 
(1914)  82  Wash.  464,  144  Pac.  695. 

In  Re  Kelly  (1899)  42  App.  Div.  283. 

59  N.  Y.  Supp.  30,  supra,  the  court 
said:  "It  is  not  the  policy  of  the  law. 
as  a  general  proposition,  to  make  it 
obligatory  upon  public  officials  to  keep 
in  position  men  for  whom  there  is  no 
public  necessity;  and  in  the  few  excep- 
tions which  the  legislature  has  seen 
fit  to  make  to  this  general  rule,  it  is 
the  duty  of  the  court  to  see  that  the 
letter  of  the  law  is  not  transcended." 

It  is  a  good  defense  to  one  claiming 
a  contract  with  a  city  under  civil  serv- 
ice rules  that  he  was  indefinitely  sus- 
pended on  the  ground  of  economy. 
Gardner  v.  Lowell  (1915)  221  Mass. 
150,  108  N.  E.  937. 

Where  a  civil  service  position  is 
abolished  in  good  faith  or  for  purposes 
of  economy  it  is  not  necessary  that  the 
reasons  therefor  shall  be  stated  in 
writing  and  filed  with  the  head  of  the 
department  or  other  appointing  officer, 
where  the  statute  provides  that  "if  a 
person  holding  a  position  subject  to 
competitive  examination  in  the  civil 
service  of  the  state  or  of  a  city  shall 
be  removed  or  reduced,  the  reasons 
therefor  shall  be  stated  in  writing  and 
filed  with  the  head  of  the  department 
or  other  appointing  officer,  and  the 
person  so  removed  or  reduced  shall 
have  an  opportunity  to  make  an  ex- 
planation.'' People  ex  rel.  McCarthy 
V.  Shea  (1900)  51  App.  Div.  227,  64 ' 
N.  Y.  Supp.  973,  affirmed  in  (1900) 
164  N.  Y.  673,  58  N.  E.  1088. 

*  So,  statutes  to  protect  the  tenure  of 
office  of  veteran  soldiers  and  sailors 
do  not  prevent  the  abilition  of  their 
offices.  State,  Evans,  Prosecutor,  v. 
Hudson  County  (1891)  63  N.  J,  L.  585, 
22  Atl.  56  (not  necessary  to  decision)  ; 
Fire  Comrs.  v.  Lyon  (1891)  63  N.  J.  L. 
632,  23  Atl.  274;  State,  Beirne,  Prose- 
cutor, V.  Street  &  Water  Comrs.  (1897) 

60  N.  J.  L.  109,  36  Atl.  778;  Sutherland 
V.  Street  &  Water  Comrs.  (1898)  61 
N.  J.  L.  436,  39  Atl.  710;  State,  Caul- 
field,  Prosecutor,  v.  Jersey  City  (1899) 
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6S  N.  J.  L.  148,  43  Atl.  433;  Stivers  v. 
Jersey  City  (1904)  70  N.  J.  L.  606,  57 
Atl.  143,  affirmed  in  (1904)  70  N.  J.  L. 
827,  59  Atl.  1118;  Harker  v.  Bayonne 
(reported  herewith)  ante,  193;  Col- 
garry  v.  Street  &  Water  Comrs.  (1913) 
85  N.  J.  L.  583,  89  Atl.  789 ;  People  ex 
rel.  Corrigan  v.  Brooklyn  (1896)  149 
N.  Y.  215,  43  N.  E.  554;  Re  Brecken- 
ridge  (1899)  160  N.  Y.  103,  54  N.  E. 
670;  People  ex  rel.  Chappel  v.  Linden- 
thai  (1903)  173  N.  Y.  524,  66  N.  E. 
407;  People  ex  rel.  Wardrop  v.  Adams 
(1889)  51  Hun,  583,  4  N.  Y,  Supp.  522; 
People  ex  rel.  Vanderhoof  v.  Palmer 
(1896)  3  App.  Div.  389,  38  N.  Y.  Supp. 
651;  People  ex  rel.  Moloney  v.  Waring ^ 
(1896)  7  App.  Div.  204,  40  N.  Y.  Supp. 
275;  People  ex  rel.  Reynolds  v.  Squier 
(1896)  10  App.  Div.  415,  42  N.  Y.  Supp. 
1 ;  People  ex  rel.  Hartough  v.  Scannell 
(1900)  48  App.  Div.  445,  62  N.  Y.  Supp. 
930,  aliirmed  in  (1900)  163  N.  Y.  599, 
57  N.  E.  1120;  People  ex  rel.  Nason  v. 
Fertner  (1901)  58  App.  Div.  594,  69 
N.  Y.  Supp.  141. 

The  act  preventing  the  discharge  of 
veterans  except  for  cause  does  not  ap- 
ply to  a  veteran  employed  as  a  tem- 
porary clerk,  when  the  press  of  busi- 
ness requiring  his  employment  has 
ceased.  People  ex  rel.  O'Connor  v. 
Adams  (1892)  133  N.  Y.  203,  30  N.  E. 
861. 

But  tenure  of  office  and  civil  service 

0 

laws  cannot  be  evaded  by  a  sham  or 
pretended  abolishment. 

Illinois.— Kipley  v.  Luthardt  (1899) 
178  111.  525,  53  N.  E.  74. 

Montana. — State  ex  rel.  Quintin  v. 
Edwards  (1910)  40  Mont.  287, 106  Pac. 
695,  20  Ann.  Cas.  239;  State  ex  rel. 
Bailey  v.  Edwards  (1910)  40  Mont. 
313, 106  Pac.  703 ;  State  ex  rel.  Bossier 
V.  Edwards  (1910)  40  Mont.  320,  106 
Pac.  705. 

New  Jersey. — Cahill  v.  West  Hobo- 
ken  (1917)  90  N.  J.  L.  398,  101  Atl. 
417. 

New  York. — People  ex  rel.  Hart  v. 
La  Grange  (1896)  7  App.  Div.  311,  40 
N.  Y.  Supp.  1026 ;  People  ex  rel.  Boyd 
V.  Hertle  (1900)  46  App.  Div.  505,  61 
N  Y.  Supp.  965;  People  ex  rel.  Lazarus 
V.  Coleman  (1904)  99  App.  Div.  88,  91 
N.  Y.  Supp.  432;  People  ex  rel.  Laza- 
rus V.  Coleman  (1907)  57  Misc.  57, 
4  A.L.R.— 14. 


107  N.  Y.  Supp.  957,  affirmed  in  (1908) 
128  App.  Div.  743.  113  N.  Y.  Supp. 
230;  Re  Hay  (1911)  72  Misc.  434,  130 
N.  Y.  Supp.  337;  Re  Delahunt  (1916) 
96  Misc.  548,  160  N.  Y.  Supp.  900. 

Utah.— Silvey  v.  Boyle  (1899)  20 
Utah,  205,  57  Pac.  880. 

Washington. — State  ex  rel.  Cole  v. 
Coates  (1913)  74  Wash.  35,  132  Pac. 
727;  State  ex  rel.  Gilmur  v.  Seattle 
(1914)  83  Wash.  91,  145  Pac.  61. 

A  prompt  recreation  of  the  office  fol- 
lowed by  the  appointment  of  a  new 
incumbent  will  indicate  that  the  aboli- 
tion was  a  pretense  to  oust  the  former 
incumbent,  and  will  be  so  dealt  with 
by  the  court.  Kipley  v.  Luthardt 
(1889)  178  111.  525,  53  N.  E.  74;  Silvey 
V.  Boyle  (1899)  20  Utah,  205,  57  Pac. 
880;  State  ex  rel.  Gilmur  v.  Seattle 
(1914)  83  Wash.  91,  145  Pac.  61. 

In  Christenson  v.  Portland  (1918) 
89  Or.  609,  175  Pac.  135,  it  was  held 
that  one  claiming  that  he  was  by  ordi- 
nance legislated  out  of  office  by  virtue 
of  the  fact  that  the  name  of  the  office 
had  been  changed  and  the  scope  of  its 
duties  enlarged  mistook  his  remedy,  as 
the  office  had  not  been  abolished  by  the 
changes,  and  he  ought  to  have  claimed 
that  he  was  improperly  removed  under 
the  Civil  Service  Laws. 

But  where  the  common  council  of 
a  city  had  elected  a  city  attorney  for 
the  term  of  four  years,  it  was  held  that 
a  statute  providing  that  city  attorneys 
shall  not  be  removed  from  office  for 
the  term  for  which  they  were  elected 
did  not  prevent  the  city  council  from 
abolishing  the  office  nor  from  re-creat- 
ing it  during  the  term  and  appointing 
another  person  to  it.  Downey  v.  State 
(1902)  160  Ind.  578,  67  N.  E.  450, 
where  the  court  considered  that  the 
council's  action  in  discontinuing  the 
office  was  the  exercise  of  legislative 
power,  and  that  the  courts  would  not 
inquire  into  the  motives  of  it. 

An  order  dismissing  one  "for  the 
good  of  the  service"  does  not  show  an 
abolition  of  his  position  in  good  faith 
in  view  of  the  statute  above  quoted  in 
referring  to  People  ex  rel.  McCarthy 
V.  Shea  (1900)  51  App.  Div.  227,  64 
N.  Y.  Supp.  973;  People  ex  rel.  Gilder- 
sleeve  V.  Dalton  (1899)  44  App.  Div. 
556,  60  N.  Y.  Supp.  909. 
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So,  in  the  case  of  a  veteran,  the 
courts  will  grant  relief  if  the  abolition 
of  his  office  was  in  bad  faith.  Woms- 
ley  V.  Jersey  City  (1898)  61  N.  J.  L. 
499,  39  Atl.  710;  State  ex  rel.  Ingram 
V.  Street  &  W.  Comrs.  (1899)  63  N.  J. 
L.  542,  43  Atl.  445;  Re  McDonald 
(1898)  34  App.  Div.  512,  54  N.  Y.  Supp. 
525;  Re  Jones  (1903)  80  App.  Div.  167, 
80  N.  Y.  Supp.  420.  And  will  require 
his  reinstatement  in  a  department  in 
a  position  colorably  substituted  for  his 
old  one.  People  ex  rel.  Weeks  v.  Ward 
(1916)  162  N.  Y.  Supp.  744. 

IV,  Abolitioti  by  Constitution. 

Offices  may  be  abolished  by  a  new 
Constitution.  People  ex  rel.  Stickney 
V.  Palmer  (1872)  64  111.  41;  Sigur  v. 
Crenshaw  (1853)  8  La.  Ann.  401  (new 
office  of  old  title) ;  State  ex  rel.  Cheev- 
ers  V.  Duffel  (1880)  32  La.  Ann.  649. 

For  example  of  a  territorial  office 
abolished  in  effect  by  the  state  Con- 
stitution, see  Driscoll  v.  Jones  (1890) 
1  S.  D.  8,  44  N.  W.  726. 

The  state  of  Texas  by  its  Constitu- 
tion might  abolish  the  office  and  pay  of 
President  of  the  Republic  of  Texas. 
Jones  V.  Shaw  (1865)  15  Tex.  577. 

The  Constitution  of  a  new  state  was 
construed  to  oust  the  territorial  pro- 
bate judges  on  the  second  Monday  of 
January,  1896,  where  such  Constitu- 
tion provided :  "When  the  state  is  ad- 
mitted into  the  Union,  and  the  district 
courts  in  the  respective  districts  are 
organized,  the  books,  records,  papers, 
and  proceedings  of  the  probate  court 
in  each  county,  and  all  causes  and  mat- 
ters of  administration  pending  there- 
in, upon  the  expiration  of  the  term 
of  office  of  the  probate  judge,  on  the 
second  Monday  in  January,  1896,  shall 
pass  into  the  jurisdiction  and  posses- 
sion of  the  district  court,  which  shall 
proceed  to  final  judgment  or  decree, 
order  or  other  determination  in  the 
several  matters  and  causes,  as  the  ter- 
ritorial probate  court  might  have  done, 
if  this  Constitution  had  not  been 
adopted.  And  until  the  expiration  of 
the  term  of  office  of  the  probate 
judges,  such  probate  judges  sh'all  per- 
form the  duties  now  imposed  upon 
them  by  the  laws  of  the  territory." 


State  ex  rel.  Bishop  v.  McNally  (1896) 
13  Utah,  25,  43  Pac.  920. 

Offices  may  be  abolished  by  consti- 
tutional amendment.  Bailey  v.  State 
(1879)  56  Miss.  637. 

Sometimes  the  Constitution  contains 
direct  authority  to  abolish  an  office. 
See  cases  throughout  this  note. 

F.  Abolitifm  ty  Congress, 

Congress  may  change  the  name  of 
the  office  of  "cadet  midshipman"  to  that 
of  "naval  cadet,"  and  limit  the  number 
to  be  made  officers  of  the  Navy.  Cren- 
shaw V.  United  States  (1889)  134  U.  S. 
99,  33  L.  ed.  825,  10  Sup.  Ct.  Rep.  431. 

Congress  may  ratify  the  act  .of  the 
United  States  military  government  in 
abolishing  a  perpetual  and  salable  of- 
fice in  Porto  Rico,  to  wit,  the  office  of 
procurador  (solicitor)  of  a  court.  The 
abolition  of  such  office  is  not  contrary 
to  the  Treaty  of  1898,  providing  that 
the  relinquishment  or  cession  by  Spain 
cannot  "impair  the  property  or  rights 
which'  by  law  belong  to  the  peaceful 
possession  of  property  of  all  kinds 
.  .  .  of  private  individuals;"  and  if 
it  were  contrary  to  such  treaty,  the  act 
of  Congress  must  nevertheless  be  re- 
spected and  enforced.  Alvarez  y  San- 
Chez  V.  United  States  (1909)  216  U.  S. 
167,  54  L.  ed.  432,  30  Sup.  Ct.  Rep.  361. 

A  notary  in  Porto  Rico  who  had  paid 
for  his  office  a  sum  to  his  predecessor 
and  another  sum  to  the  then  govern- 
ment, being  that  of  Spain,  cannot  ob- 
ject that  the  United  States  conferred 
the  office  of  notary  on  all  lawyers. 
Rodriguez  v.  People  (1910)  16  P.  R.  R. 
537. 

VI.  Abolition  by  legislature. 

a.  Office  created  by  Congress. 

A  state  legislature  may  not  abolish 
an  office  created  by  Congress  under 
the  authority  of  the  Constitution  of 
the  United  States.  Thus  the  office  of 
Adjutant  General  of  Militia  in  the 
various  states  created  by  act  of  Con- 
gress, the  right  of  appointment  being 
reserved  to  the  states,  cannot  be 
abolished  by  a  state  legislature.  Cot- 
ten  V.  Ellis  (1860)  52  N.  C  (7  Jones, 
L.)  545. 
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ft.  ConaUtuti&nal  offices, 
X,  In  general. 

The  legislature  may  not  abolish  a 
constitutional  office. 

Arkansas. — Powell  v.  Durden  (1895) 
61  Ark.  21,  31  S.  W.  740  (dictum). 

Kentucky. — Adams  v.  Roberts  (1904) 
119  Ky.  364.  83  S.  W.  1035  (obiter). 

Georgia. — Massenburg  v.  Bibb  Coun- 
ty (1895)  96  Ga.  614,  23  S.  E.  998; 
Morris  v.  Glover  (1904)  121  Ga.  751, 
49  S.  E.  786  (disapproving  as  dictum 
Hall  V.  Burks,  96  Ga.  622,  24  S.  E. 
349) ;  Hall  v.  Tarver  (1907)  128  Ga. 
410,  57  S.  E.  720. 

Michigan.  —  Averill  v.  Perrott 
(1889)  74  Mich.  296,  41  N.  W.  929. 

Mississippi.  —  Runnels  v.  State 
(1823)  Walk.  146;  Magee  v.  Brister 
(1915)  109  Miss.  183,  68  So.  77  (dic- 
tum). 

Nevada. — State  v.  Douglass  (1910) 
33  Nev.  82,  110  Pac.  177. 

New  York. — People  ex  rel.  Burly  v. 
Rowland  (1898)  155  N.  Y.  270,  41 
LR.A  838,  49  N.  E.  775;  People  ex  rel. 
Ryan  v.  Washington  County  (1898) 
155  N.  Y.  295,  49  N.  E.  779;  People 
ex  rel.  Holmes  v.  Lane  (1900)  53  App. 
Div.  531,  65  N.  Y.  Supp.  1004. 

Tennessee.— Pope  v.  Phifer  (1871) 
3  Heisk.  682. 

Wisconsin. — State  ex  rel.  Burke  v. 
Hinkel  (1911)  144  Wis.  444,  129  N.  W. 
393. 

An  act  repealing  in  toto  a  statutory 
provision  for  the  salary  of  an  assist- 
ant clerk  of  a  separate  orphans'  court, 
appointed  by  the  clerk  of  such  court, 
pursuant  to  authority  conferred  upon 
him  by  the  state  Constitution,  without 
making  any  other  provision  for  such 
salary,  is  unconstitutional  and  void,  its 
effect  being  to  abolish  the  office  of  as- 
sistant clerk.  Reid  v.  Smoulter  (1809) 
128  Pa.  324,  5  L.R.A.  517,  18  Atl.  445. 

A  mere  change  of  name  by  the  legis- 
lature will  not  oust  a  constitutional 
officer  who  holds  during  good  be- 
havior. Gibbes's  Case  (1800)  1  S.  C. 
Eq.  1  Desauss.  587. 

A  statute  repealing  a  section  of  an 
ordinance  of  a  constitutional  conven- 
tion fixed  a  salary  for  Code  commis- 
sioners provided  for  by  the  ordinance 
is  void.    Bailey  v.  Caldwell  (1873)  68 


N.  C.  472,  citing  Cotten  v.  Ellis  (1860) 
52  N.  C.  (7  Jones,  L.)  545,  and  King  v. 
Hunter  (1871)  65  N.  C.  603,  6  Am.  Rep. 
754. 

Where  a  city  has  been  reincorpo- 
rated, but  its  name,  identity,  and  ter- 
ritorial limits  remain  the  same,  a  jus- 
tice of  the  peace  cannot  be  legislated 
out  of  office  by  the  new  charter's  pro- 
vision reducing  the  number  of  jus- 
tices, when  the  Constitution  provides 
that  a  justice  shall  hold  his  office  for 
four  years  and  until  his  successor  is 
elected  and  qualified.  Gratopp  v.  Van 
Eps  (1897)  113  Mich.  590,  71  N.  W. 
1080. 

But  it  was  held  in  Younker  v.  Su- 
song  (1916)  173  Iowa,  663,  156  N.  W. 
24,  that  the  office  of  justice  of  the 
peace,  being  created  by  the  legislature, 
may  be  abolished  by  it  where  the  judi- 
cial power  was  vested  in  part  "in  such 
other  courts,  inferior  to  the  supreme 
court,  as  the  general  assembly  may 
from  time  to  time  establish,^'  although 
the  jurisdiction  of  justices  of  the 
peace  was  defined  by  the  Constitution. 

While  it  is  not  intended  to  go  gen- 
erally into  the  question  as  to  what  ex- 
tent the  legislature  may  reduce  the 
jurisdiction  of  the  constitutional  office 
of  justice  of  the  peace,  it  may  be  said 
that  it  is  the  rule  that  it  may  not  prac- 
tically abolish  the  office.  People  ex 
rel.  Burby  v.  Howland  (1898)  155  N. 
Y.  270,  41  L.R.A.  838,  49  N.  E.  7-75; 
Peolple  ex  rel.  Ryan  v.  Washington 
County  (1898)  155  N.  Y.  295,  49  N.  E. 
779;  People  ex  rel.  Holmes  v.  Lane 
(1900)  53  App.  Div.  531,  65  N.  Y. 
Supp.  1004;  Averill  v.  Perrott  (1889) 
74  Mich.  296,  41  N.  W.  929;  State  ex 
rel.  Burke  v.  Hinkel  (1911)  144.  Wis. 
444,  129  N.  W.  393.  Contra:  Re  Greer 
(1897)  58  Kan.  268,  48  Pac.  950,  which 
is  cited  with  approval  in  Levin  v. 
Hewes  (1912)  118  Md.  624,  86  Atl.  233, 
where  it  was  held  that  an  act  provid- 
ing for  classes  among  justices  of  the 
peace  of  a  city,  some  of  which  would 
receive  a  considerable  salary  and  oth- 
ers a  trifling  one,  is  not  unconstitu- 
tional as  tending  to  drive  out  of  office 
constitutional  officers. 

It  has  been  held  that  the  legisla- 
ture may  not  abolish  a  constitutional 
office  by  consolidating  it  with  another 
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constitutional  office.  Morris  v.  Glover 
(1904)  121  Ga.  751,  49  S.  E.  786  (dis- 
approving as  dictum  Hall  v.  Burks 
(1895)  96  Ga.  622,  24  S.  E.  349) ;  Hall 
V.  Tarver  (1907)  128  Ga.  410,  57  S.  E. 
720;  State  v.  Douglass  (1910)  33  Nev. 
82,  110  Pac.  177. 

On  the  other  hand,  it  has  been  held 
in  one  case  that  the  legislature  may 
before  the  election  consolidate  two 
constitutional  offices.  Merrill  v.  Gor- 
ham  (1856)  6  CaL  41. 

Where  the  Constitution  enumerates* 
among  county  officers  "auditors  or 
comptrollers,"  the  legislature  may 
abolish  the  office  of  auditor  and  trans- 
fer its  duties  to  the  new  office  of  comp- 
troller. Lloyd  V.  Smith  (1896)  176  Pa. 
213,  35  Atl.  199. 

A  statute  abolishing  the  office  of 
judge  of  probate  whose  court  is  con- 
stitutional and  abolishing  the  office  of 
judge  of  insolvency,  and  providing  for 
the  appointment  of  a  judge  of  probate 
and  insolvency  in  each  county,  is  con- 
stitutional where  the  Constitution  pro- 
vides that  the  legislature  may  trans- 
fer the  jurisdiction  of  the  probate 
court  to  any  other  tribunal.  Russell 
V.  Howe  (1858)  12  Gray  (Mass.)  147. 

While  it  is  not  intended  to  take  up 
generally  the  question  of  separating 
duties  from  a  constitutional  office,  it 
may  be  noted  that  it  has  been  held 
that  the  legislature  may  not  take  away 
from  the  sheriff  the  charge  of  the  jail 
nor  the  custody  of  prisoners.  State 
ex  rel.  Hays  v.  Cummins  (1897)  99 
Tenn.  667,  42  S.  W.  880;  State  ex  rel. 
Kennedy  v.  Brunst  (1870)  26  Wis.  412, 
7  Am.  Rep.  84. 

2.  Changing  districts. 

There  is  a  sharp  difference  of  opin- 
ion whether  a  constitutional  office  may 
be  abolished  by  abolishing  or  chang- 
ing the  territorial  district  or  circuit 
to  which  the  office  belongs  during  the 
constitutional  term  of  the  incumbent. 

Some  cases  hold  that  this  may  not 
be  done.  People  ex  rel.  Ballou  v. 
Dubois  (1865)  23  lU.  547  (judge); 
Moser  v.  Long  (1878)  64  Ind.  189 
(prosecuting  attorney) ;  State  ex  rel. 
Howard  v.  Johnston  (1884)  101  Ind. 
223  (the  same) ;  State  ex  rel.  Gibson  v. 
Friedley  (1893)  135  Ind.  119,  21  L.R.A. 


634,  34  N.  E.  872  (judge);  Fant  v. 
Gibbs  (1877)  54  Miss.  396  (district  at- 
torney);  Com.  v.  Gamble  (1869)  62 
Pa.  343,  1  Am.  Rep.  422  (judge)  ; 
Gibbes's  Case  (1800)  1  S.  C.  Eq.  1 
Desauss.  587  (master  in  equity) ;  Bx 
parte  Cross  (1886)  16  Lea  (Teniu) 
486  (justice  of  the  peace)  (overruled 
in  terms  in  the  Redistricting  Cases 
(1903)  111  Tenn.  234,  80  S.  W.  750, 
infra). 

Thus,  where  the  Constitution  pro- 
vided for  the  term  of  office  of  circuit 
judge,  authorized  the  legislature  to  in- 
crease the  number  of  circuits,  and  de- 
clared in  effect  that  the  term  of  the 
circuit  judge  for  a  new  circuit  should 
be  till  the  next  regular  election  and 
till  his  successor  was  elected  and 
qualified,  it  was  held  that  the  legisla- 
ture might  not  legislate  a  judge  out 
of  office  by  creating  a  new  district  and 
taking  away  his  territory.  People  ex 
rel.  Ballou  v.  Dubois  (III.)  supra. 

In  Com.  V.  Gamble  (1869)  62  Pa.  343, 
1  Am.  Rep.  422,  supra,  the  court  con- 
sidered that  they  were  not  bound  to 
hold  the  contrary  by  an3rthing  in  Res- 
publica  V.  M'Clean  (1807)  4  Yeates 
(Pa.)  399,  infra. 

Other  cases  hold,  on  the  other  hand, 
that  by  abolition  of  the  district  the 
incumbent  loses  his  office  at  once.  Re 
Hinkle  (1884)  31  Kan.  712,  3  Pac.  531 
(justice  of  the  peace) ;  Re  Wood 
(1886)  34  Kan.  645,  9  Pac.  758  (the 
same) ;  Aikman  v.  Edwards  (1895)  55 
Kan.  751,  30  L.R.A.  149,  42  Pac.  366 
(obiter) ;  State  ex  rel.  Robinson  v. 
Lindsay  (1899)  103  Tenn.  625,  53  S. 
W.  950  (judge)  ;  State  ex  rel.  Harris 
V.  Hamby  (1901)  114  Tenn.  361,  84  S. 
W.  622  (justice  of  the  peace). 

In  Re  Hinkle  (1884)  31  Kan.  712,  3 
Pac.  531,  the  court  said:  'The  legis- 
lature clearly  has  the  power,  directly 
or  through  the  action  of  the  board  of 
county  commissioners  of  a  county,  to 
abolish  or  wipe  out  townships;  and 
having  this  constitutional  power,  the 
effect  thereof  may  be  to  oust  the  of- 
ficers of  a  township  so  abolished  or  de- 
stroyed from  office  before  the  expira- 
tion of  their  term.  This  would  also 
include  the  constitutional  power  to 
abolish  the  office  of  justice  of  the 
peace  in  a  township  so  destroyed." 
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Where  the  Constitution  provided 
that  the  electors  of  each  precinct  of  a 
county  should  elect  not  more  than  two 
justices  whose  term  of  office  should  be 
established  by  law,  the  legislature,  by 
abolishinn:  precincts  and  adding  their 
territory  to  a  certain  precinct,  abol- 
ished the  office  of  justice  of  the  peace 
io  the  abolished  precincts.  State  ex 
rel.  Garrett  v.  Sawyer  (1903)  139  Ala. 
138,  36  So.  545. 

In  People  v.  Morrell  (1839)  21 
Wend.  (N.  Y.)  563,  it  was  held  that 
where  county  courts  were  created  by 
the  legislature  and  their  judge  must 
reside  in  the  county,  the  legislature 
may,  by  erecting  a  new  county  taken 
from  an  old  county,  end  the  term  of 
judges  living  in  the  new  county,  al- 
though the  Constitution  fixes  a  definite 
term  for  judges  of  the  county  court. 

The  legislature  may  abolish  a  town 
by  incorporating  it  with  a  city  and 
thus  abrogate  its  right  to  have  jus* 
tices.  Gertum  v.  Kings  County  (1888) 
109  N.  Y.  170,  16  N.  E.  328,  holding 
that  a  justice,  elected  before  the  act 
merging  the  town  into  the  city  for  a 
term  beginning  after  such  act  took  ef- 
fect, took  no  office,  though  by  the  stat- 
ute the  acting  justices  were  to  serve 
out  their  terms.  The  court  observed 
that  the  legislature  could  not  directly 
abridge  a  justice's  term  ordinarily 
or  abolish  his  office.  In  this  connec- 
tion reference  may  be  made  to  People 
ex  rel.  Ingersoil  v.  Gdrey  (1827)  6 
Cow.  (N.  YO  642,  affirmed  in  (1827)  9 
Cow.  640,  where  in  holding  that  the 
constitutional  term  of  a  justice  of  the 
peace  was  not  shortened  by  transfer- 
ring his  town  into  a  new  county,  the 
court  stated  that  the  legislature  could 
not  shorten  such  term. 

While  it  was  held  in  Ex  parte  Cross 
(1886)  16  Lea  (Tenn.)  486,  supra, 
where  the  Constitution  provided  for 
justices  of  the  peace  to  be  elected  in 
districts  for  the  term  of  six  years,  that 
the  legislature  could  not  oust  the  jus- 
tices by  repealing  the  charters  of 
their  towns,  that  case  was  overruled 
in  terms  in  the  Redistricting  Cases 
(1903)  111  TeiUL  234,  80  S.  W.  750, 
holding  that  the  office  of  justice  of  the 
peace  might  be  abolished  in  abolished 


districts  (but  the  statute  excluded 
from  its  operation  justices  elected  in 
and  for  incorporated  towns).  This 
last  case  was  followed  in  State  v.  Akin 
(1903)  112  Tenn.  603,  79  S.  W.  805. 

It  was  held  in  State  ex  rel.  Robinson 
V.  Lindsay  (1899)  103  Tenn.  625,  53  S. 
W.  950,  that  the  legislature  may  abol- 
ish a  district  and  divide  it  among  other 
districts  and  abolish  its  court  and  thus 
extinguish  a  judgeship  during  the 
judge's  constitutional  term,  this  being 
one  of  the  courts  that  the  legislature 
"shall  from  time  to  time  ordain  and 
establish." 

But  it  was  held  in  the  Judges' 
Cases  (1899)  102  Tenn.  509,  46  L.R.A. 
567,  53  S.  W.  134,  that  the  legislature 
cannot  remove  a  judge  during  his  con- 
stitutional term  by  concurrent  resolu- 
tion reciting  that  there  is  not  sufficient 
business  to  justify  his  retention  in  of- 
fice, and  that  there  should  be  a  change 
in  districts  and  a  reduction  in  the 
number  of  judges,  and  referring  to  the 
fitness  of  the  judge,  where  the  Consti- 
tution provides  that  judges  "may  be 
removed  from  office  by  a  concurrent 
vote  of  both  houses  of  the  general  as- 
sembly," that  "the  cause  or  causes  of 
removal  shall  be  entered  on  the  jour- 
nal of  each  house,  respectively,"  and 
that  the  judge  "shall  receive  notice 
thereof,  accompanied  with  copy  of 
causes  alleged  for  his  removal,  at  least 
ten  days  before  the  day  on  which 
either  house  of  the  general  assembly 
shall  act  thereupon." 

(It  may  also  be  noted  in  this  con- 
nection that  it  was  held  in  State  ex  rel. 
Tyler  v.  King  (1899)  104  Tenn.  156,  57 
S.  W.  150,  that  where  a  person  was 
judge  of  more  than  one  inferior 
court,  the  legislature  might  abolish 
one  of  such  courts,  transfer  its  juris- 
diction elsewhere,  and  take  away  the 
salary  pertaining  to  such  judgeship.) 

Where  the  Constitution  provided  for 
justices  of  the  peace  "in  such  con- 
venient districts  in  each  county  asjare 
or  shall  be  directed  by  law"  to  be  com- 
missioned during  good  behavior,  and 
provided  that  no  person  should  be  ap- 
pointed to  any  office  within  any  coun- 
ty who  was  not  an  inhabitant  thereof, 
the  justice  of  a  district  had  jurisdic- 
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tion  throughout  the  county.  It  was 
held,  on  his  district  and  other 
lands  being  created  into  a  new  county, 
that  a  justice  lost  his  office.  Respub- 
lica  V.  M'Clean  (1807)  4  Yeates  (Pa.) 
399,  where  one  of  the  judges  stated 
that  the  justice  might  remove  into  the 
new  borders  of  his  old  county  and  con- 
tinue to  act  there. 

It  was  held  in  Proulx  v.  Graves 
(1904)  143  Cal.  243,  76  Pac.  1025 
(where  the  holding  incumbents  were 
not  to  be  affected),  that  a  constitu- 
tional court  of  justice  of  the  peace 
may  be  eliminated  by  a  consolidation 
of  townships  made  by  a  county,  au- 
thorized by  general  statute. 

The  following  miscellaneous  cases 
in  relation  to  change  of  districts  may 
be  referred  to  in  this  connection : 

Where  the  Constitution  provided  that 
a  judge  "shall  reside  in  the  circuit  for 
which  he  was  elected,"  and  that  "the 
legislature  may  alter  the  limits  or  in- 
crease the  number  of  circuits,  making 
them  as  compact  and  convenient  as 
practicable,  and  bounding  them  by 
county  lines,  but  no  such  alteration  or 
increase  shall  have  the  effect  to  re- 
move a  judge  from  office,"  the  court 
expressed  the  opinion  that  where  by 
a  change  in  circuits  a  judge's  place 
of  residence  was  placed  outside  his 
circuit,  he  was  to  be  given  a  reason- 
able opportunity  to  remove  to  a  place 
within  the  circuit.  State  ex  rel.  Atty. 
Gen.  V.  Messmore  (1861)  14  Wis.  164. 

Unless  the  Constitution  fixes  the 
number  of  judges,  the  legislature  may 
reduce  the  number  by  first  reducing 
the  number  of  districts,  leaving  some 
judges  unassigned  during  the  remain- 
der of  their  terms,  and  providing  for 
no  successors  to  such  unassigned 
judges.  Price  v.  Anderson  (1888)  65 
Miss.  410,  4  So.  540. 

Ab  act  making  a  city  out  of  parts  of 
certain  townships  and  providing  that 
justices  elected  for  those  townships 
remain  in  office  until  the  expira- 
tion of  their  terms  is  unconstitu- 
tional, where  the  Constitution  pro- 
vides that  whenever  a  justice  of  the 
peace  by  a  change  in  the  boundaries  of 
the  township  in  which  he  was  elected 
shall  be  placed  without  the  same,  he 
shall  be  deemed  to  have  vacated  his 


office.    People  ex  rel.  Berry  v.  Geddes 
(1853)  3  Mich.  70. 

c.  Other  offices, 

1.  Constitutional  provisions. 

Clauses  in  a  Constitution  respecting 
the  holding  of  offices  in  general  by 
incumbents  during  their  terms  do  not 
as  a  rule  prevent  the  abolition  of  an 
office  and  the  ousting  of  its  incumbent. 
Thus,  the  legislature  is  not  prevented 
from  abolishing  an.  office  and  ousting 
the  incumbent  by  a  constitutional  pro- 
vision that  those  in  office  when  it 
takes  effect  shall  hold  until  the  expira- 
tion of  their  respective  terms  (Koch 
V.  New  York  (1897)  152  N.  Y.  72,  46 
N.  E.  170;  Stenson  v.  Koch  (1897)  152 
N.  Y.  87,  46'  N.  E.  176;  Re  Quinn 
(1897)  152  N.  Y.  89,  46  N.  E.  175;  Peo- 
ple ex  rel.  Thornton  v.  Hogan  (1895) 
14  Misc.  48,  35  N.  Y.  Supp.  226),  or 
that  they  shall  hold  their  offices  for  the 
term  for  which  they  were  elected 
(State  ex  rel.  Faussett  v.  Harris 
(1890)  1  N.  D.  190,  45  N.  W.  1101),  or 
for  the  full  time  for  which  they  have 
been  eliected  (Ex  parte  Bergman 
(1890)  3  Wyo.  396,  26  Pac.  914). 

In  a  case  where  the  court  considered 
that  offices  were  in  effect  vacated,  not 
abolished,  it  was  held  that  the  consti- 
tutional provision  simply  meant  that 
officers  should  hold  till  their  succes- 
sors had  qualified,  and  that  it  did  not 
prevent  removals  during  terms,  w^here 
it  declared:  "In  the  absence  of  any 
contrary  provision,  all  officers  now  or 
hereafter  elected  or  appointed,  subject 
to  the  right  of  resignation,  shall  hold 
office  during  their  official  terms,  and 
until  their  successors  shall  be  duly 
elected,  or  appointed,  and  qualified.'^ 
State  ex  rel.  Circuit  Atty.  v.  Hermann 
(1881)  11  Mo.  App.  43. 

Municipal  offices  created  by  the  leg- 
islature may  be  abolished  by  the  leg- 
islature during  thle  terms  of  incum- 
bents notwithstanding  a  new  Consti- 
tution provided  that  "all  officers,  ex- 
ecutive, legislative,  and  judicial,  state, 
parish,  and  municipal,  who  may  be  in 
office  at  the  adoption  of  this  Constitu* 
tion  .  .  .  shall  hold  their  respective 
offices  until  their  terms  shall  have  ex- 
pired, and  until  their  successors  are 
duly   qualified,    as   provided    by    this 
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Constitution,  unless  sooner  removed, 
as  may  be  provided  by  law ;  and  shall 
receive  the  compensation  now  fixed  by 
the  Constitution  and  laws  in  force  at 
the  adoption  of  this  Constitution,  ex- 
cept as  herein  otherwise  provided." 
State  ex  rel.  Fortier  v.  Capdevielle 
(1901)  104  La.  661,  29  So.  215. 

In  Bridgman  v.  Roberts  (1914)  40 
Okla.  495,  139  Pac.  518,  it  appears  to 
be  held  that  the  charter  of  a  city  may 
be  amended  by  changing  the  salary 
and  terms  of  certain  officers  notwith- 
standing a  provision  of  the  Constitu- 
tion declaring  that  "except  wherein 
otherwise  provided  in  this  Constitu- 
tion, in  no  case  shall  the  salary  or 
emoluments  of  any  public  official  be 
changed  after  his  election  or  appoint- 
ment, or  during  his  term  of  office,  un- 
less by  operation  of  law  enacted  prior 
to  such  election  or  appointment."  The 
court  stated  that  such  a  constitutional 
provision  does  not  prevent  the  aboli- 
tion of  the  office;  but  it  does  not  ap- 
pear in  the  case  that  there  was  any 
abolition. 

The  legislature's  right  to  abolish  a 
township  office  is  not  impaired  by  a 
constitutional  provision  "that  no  in- 
convenience may  arise  from  the 
changes  in  the  Constitution  of  the 
commonwealth  and  in  order  to  carry 
the  same  into  complete  operation,  it  is 
hereby  declared  that  ...  in  the 
case  of  officers  elected  by  the  people, 
all  terms  of  office  fixed  by  acts  of  as- 
sembly at  an  odd  number  of  years, 
shall  each  be  lengthened  one  year ;  but 
the  legislature  may  change  the  length 
of  the  term,  provided  the  terms  for 
which  such  officers  are  elected  shall 
always  be  for  an  even  number  of 
years."  Leedom  v.  Allen  (1913)  52 
Pa.  Super.  Ct.  529. 

The  legislature's  right  to  abolish  an 
office  created  by  it  is  not  impaired 
by  the  constitutional  provision  that  no 
law  shall  diminish  the  salary  or  emolu- 
ments of  a  public  officer  after  his  elec- 
tion or  appointment,  as  this  provision 
has  no  application  where  an  office  is 
abolished.  State  ex  rel.  McVey  v.  Bur- 
ns (1901)  4  Penn.  (DeL)  8,  49  Atl. 
930;  Donohugh  v.  Roberts  (1881)  11 
W.  N.  C.  (Pa,)  186  (where,  however, 


the  statute  was  held  unconstitutional 
on  another  ground). 

There  is  a  difference  of  opinion 
whether  the  rules  above  stated  apply 
in  case  of  judges  whose  courts  may  be 
abolished  by  the  legislature.  In  con- 
nection with  the  cases  immediately 
following,  reference  should  be  made  to 
the  foregoing  subdivision,  VI.  b  (2), 
''Changing  districts." 

It  has  been  held  that  the  legislature 
may  abolish  a  court  created  by  it  dur- 
ing the  term  of  the  judge  and  thus 
oust  him,  although  the  Constitution 
fixes  the  length  of  the  term  and  pro- 
vides that  the  compensation  of  judges 
shall  not  be  increased  or  diminished 
during  their  terms.  State  ex  rel.  Hal- 
sey  V.  Gaines  (1879)  2  Lea  '(Tenn.) 
316 ;  State  ex  rel.  Coleman  v.  Campbell 
(1876)  3  Shannon,  Cas.  (Tenn.)  355. 
These  cases  are  approved  (obiter)  in 
the  Judges'  Cases  (1899)  102  Teniu 
509,  46  L.R.A.  567,  53  S.  W.  134. 

The  legislature  is  not  prevented 
from  abolishing  municipal  courts  by 
the  provision  of  the  Constitution  that 
"the  salary  of  any  county,  city,  town 
or  municipal  officer  shall  not  be  in- 
creased or  diminished  after  his  elec- 
tion or  during  his  term  of  office;  nor 
shall  the  term  of  any  such  officer  be 
extended  beyond  the  period  for  which 
he  is  elected  or  appointed."  Bogue  v. 
Seattle  (1898)  19  Wash.  396,  53  Pac. 
548: 

Inferior  courts  which  a  state  Con- 
stitution authorizes  the  legislature  to 
establish,  such  as  a  city  court,  may  be 
abolished  by  the  legislature  and  the 
offices  of  the  judges  thereof  accord- 
ingly abolished  during  their  constitu- 
tional terms.  Perkins  v.  Corbin 
(1871)  45  Ala.  103,  6  Am.  Rep.  698, 
where,  however,  it  was  also  held  that 
the  court  in  question  had  been  estab- 
lished by  an  illegal  legislature. 

The  legislature  may  abolish  county 
courts  and  thereby  oust  4;he  judges 
thereof  although  the  Constitution  pro- 
vides that  the  "general  assembly  shall 
not  interfere  with  the  office  of  any 
judge,"  where  it  also  provides  that  the 
general  assembly  may  provide  for  "the 
abolition  of  existing  inferior  courts." 
Vjin  Buren  County  v.  Mattox  (1875)  30 
Ark.  566. 
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A  constitutional  provision  that 
judges  of  a  certain  court  shall  hold 
their  offices  for  five  years  must  yield 
to  another  provision  that  the  legisla- 
ture may  alter  or  abolish  the  court, 
and  therefore  the  legislature  may  re- 
duce the  number  of  judges  by  fixing 
an  end  to  the  terms  of  certain  of  them 
although  within  five  years  after  they 
took  office.  State  ex  rel.  Kenny  v. 
Hudspeth  (1896)  59  N.  J.  L.  320,  36 
Atl.  662,  affirmed  in  (1896)  59  N.  J. 
L.  504,  37  Atl.  67;  HoUe  v.  State 
(1898)  62  N.  J.  L.  533,  41  Atl.  832, 
affirmed  in  (1900)  64  N.  J.  L.  363,  48 
Atl.  1118. 

On  the  other  hand,  it  has  been  held 
in  Louisiana  that  a  judge  cannot  be 
deprived  of  his  salary  during  his  con- 
stitutional term  by  abolishing  his  of- 
fice. State  ex  rel.  Elmore  v.  Jumcl 
(1877-80)  Man.  Unrep.  Gas.  (La.)  225, 
State  ex  rel.  Collens  v.  Jumel  (1878) 
30  La.  Ann.  861,  disapproving  the  de- 
cision to  the  contrary  in  State  ex  rel. 
Collens  V.  Clinton  (1874)  26  La.  Ann. 
406. 

And  it  has  been  held  in  Tennessee 
that  the  legislature,  having  created 
the  office  of  county  judge  for  a  certain 
county,  could  not  during  his  constitu- 
tional term  abolish  the  office  and 
create  the  new  office  of  chairman  of 
the  county  court,  an  office  identical 
except  in  name,  and  devolve  the  old 
duties  upon  the  holder  of  it.  State  ex 
rel.  Orr  v.  Leonard  (1887)  86  Tenn. 
485,  7  S.  W.  453. 

The  legislature's  power  to  abolish 
offices  created  by  it  is  not  affected  by 
a  provision  in  the  Constitution  for  the 
impeachment  and  removal  of  officers. 
Hawkins  v.  Roberts  &  Son  '(1898)  122 
Ala.  130,  27  So.  327;  State  ex  rel. 
Yancey  v.  Hyde  (1891)  129  Ind.  296, 
13  L.R.A.  79,  28  N.  E.  186. 

A  constitutional  provision  that  the 
legislature  should  establish  a  uniform 
system  of  county  government  author- 
ized the  legislature  to  abolish  county 
offices  (not  mentioned  in  the  Consti- 
tution) in  carrying  out  the  above  pro- 
vision. State  V.  Tilford  (1865)  1  Nev. 
240. 

The  legislature  may  abolish  the  of- 
fice of  supervisor  in  a  county  where 
the    Constitution    expressly    provides 


that  any  change  that  the  legislature 
might  see  proper  to  make  in  county 
governments  shall  be  lawful.  Fooshe 
V.  McDonald  (1908)  82  S.  C.  22,  63  S. 
E.  8. 

Feouliar  loeal  questions. 

The  legislature  may  abolish  the  of- 
fice of  justice  of  the  peace  in  certain 
precincts,  when  the  Constitution  de- 
clares that  the  legislature  may  pro- 
vide by  law  for  the  election  of  not 
more  than  two  justices  of  the  peace 
for  each  of  such  precincts  or  an  in- 
ferior court  in  lieu  of  all  justices  of 
the  peace  therein,  and  may  in  such 
case  abolish  the  office  of  a  notary  pub- 
lic therein  with  the  powers  of  a  jus- 
tice of  the  peace  appointed  by  the  gov- 
ernor under  a  provision  of  the  (Con- 
stitution. McGehee  v.  State  (1917)  — 
Ala.  — ,  74  So.  374. 

The  legislature  may  abolish  the  of- 
fice of  justice  of  the  peace  in  a  city, 
as  it  is  not  the  same  office  as  that  of 
justice  of  the  peace  in  towns.  People 
ex  rel.  White  v.  Rochester  (1877)  11 
Hun  (N.  Y.)  241,  where  the  court 
pointed  out  that  the  legislature  was 
vested  by  the  Constitution  with  power 
to  abolish  all  local  courts  in  cities  and 
villages,  and  quoted  the  constitutional 
provision  that  "justices  of  the  peace 
and  district  court  justices  shall  be 
elected  in  the  different  cities  of  this 
state,  in  such  manner,  and  with  such 
powers,  and  for  such  terms  respective- 
ly, as  shall  be  prescribed  by  law." 

Followed  in  Reid  v.  Stevens  (1910) 
70  Misc.  177,  126  N.  Y.  Supp.  ^79,  the 
wording  of  the  Constitution  having 
been  slightly  changed  so  as  to  read, 
"may"  be  elected  and  as  "are  or"  shall 
be  prescribed  by  law. 

But  where  the  Constitution  gives  the 
authority  to  the  electors  of  cities  and 
villages  to  elect  justices  of  the  peace 
at  their  charter  elections  in  such  man- 
ner as  the  legislature  may  direct,  after 
the  legislature  has  once  provided  in  a 
charter  for  the  election  of  justices  of 
the  peace  in  a  certain  city  the  legis- 
lature cannot  thereafter  deprive  the 
citizens  thereof  of  the  right  to  elect  a 
justice  of  the  peace.  State  ex  rel. 
Wood  V.  Goldstucker  (1876)  40  Wis. 
124. 

Where  the  Constitution  provided 
that  the   number  of  justices   of  the 
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peace  to  be  elected  in  precincts  should 
be  provided  by  law,  and  that  all  pre- 
cinct officers  at  the  time  the  state  was 
admitted  into  the  Union  should  hold 
their  offices  until  their  successors  had 
qualified,  an  act  was  held  unconstitu* 
tional  which  directed  the  redistrictin^ 
of  the  counties  and  provided  a  day  in 
which  justices'  precincts  were  abol- 
ished and  the  terms  of  the  justices  in 
oflke  terminated,  where  there  was  no 
provision  for  election  before  that  day. 
High  V.  State  (1913)  14  Ariz.  429,  130 
Pac.  611. 

Where  the  legislature  is  given  pow- 
er by  the  Constitution  to  abolish  the 
office  of  justice  of  the  peace  in  certain 
precincts  by  substituting  a  new  court, 
an  act  abolishing  such  office  and  sub- 
stitating  a  new  court  will  be  void  if 
it  erects  a  new  court  differing  in  ju- 
risdiction from  that  intended  by  the 
Constitution.  State  v.  Roden  (1916) 
~  Ala.  — ,  73  So.  667. 

Where  the  Constitution  provides 
that  each  court  shall  appoint  its  own 
clerk  who  shall  hold  his  office  during' 
good  behavior,  the  legislature  having 
created  a  probate  court  and  the  judge 
having  appointed  a  clerk,  the  legisla- 
tore  could  not  abolish  the  office  of 
clerk  and  devolve  its  duties  upon  the 
jadge.  Runnels  v.  State  (1823)  Walk. 
(Miss.)  146. 

It  is  within  the  constitutional  au- 
thority of  the  legislature  by.  general 
law  to  abolish  the  office  of  register  of 
probate  and  insolvency,  and  transfer 
the  powers  and  duties  thereof  to  a 
new  officer  called  the  clerk  of  the 
court  of  probate  and  insolvency,  where 
the  Constitution  requires  the  legisla- 
ture to  prescribe,  by  general  law,  for 
the  election  by  the  people  of  registers 
of  probate,  as  well  as  clerks  of  the 
courts  of  common  law,  in  each  county, 
but  expressly  leaves  it  to  the  legisla- 
ture to  prescribe  the  term  of  office,  and 
restricts  the  power  of  the  legislature 
over  sQch  officers  in  no  other'  respect. 
Opinion  of  Justices  (1875)  117  Mass. 
603. 

It  was  the  phrase,  "unless  otherwise 
provided,"  on  which  the  court  par- 
ticularly relied  in  French  v.  Com. 
^1875)  78  Pa,  339,  where  the  Consti- 
tution gave  power  to  the  legislature  to 


establish  an  orphans'  court  in  any 
county,  and  provided  that  in  such  case 
the  register  of  wills  should  be  clerk 
thereof,  and  that  in  such  case  the  ju- 
risdiction of  the  court  of  common 
pleas  in  orphans'  court  proceedings 
should  cease.  It  was  held  that  in  such 
a  case  the  clerk  of  the  common  pleas 
could  not  claim  that  he  was  entitled  to 
continue  to  be  clerk  in  orphans'  court 
proceedings  during  his  term  by  the 
constitutional  declaration  that  "all 
persons  in  office  in  this  commonwealth 
at. the  time  of  the  adoption  of  this 
Constitution,  and  at  the  first  election 
under  it,  shall  hold  their  respective 
offices  until  the  time  for  which  they 
have  been  elected  or  appointed  shall 
expire,  and  until  their  successors 
shall  be  duly  qualified,  unless  other- 
wise provided  in  this  Constitution." 

2.  Oeneral  principles. 

In  the  absence  of  constitutional  re- 
strictions, express  or  implied,  the  leg- 
islature may  abolish  offices. 

The  legislature,  to  simplify  electiond 
and  to  prevent  duplication  of  public 
duties,  may  abolish  the  former  office 
of  trustees  of  a  town  and  declare  that 
certain  town  officers  shall  be  ex  officio 
the  board  of  trustees.  Sammis  v. 
Huntington  (1919)  186  App.  Div.  463, 
174  N.  Y.  Supp.  610. 

Where  the  board  of  trustees  of  a 
state  university  had  created  an  office 
thereunder  and  elected  a  person  to  fill 
it  for  a  certain  term,  the  legislature 
might  abolish  the  office,  and  such  a  law 
does  not  violate  the  obligation  of  any 
contract.  Vincenheller  v.  Reagan 
(1901)  69  Ark.  460,  64  S.  W.  278. 

The  legislature  may  abolish  a  city 
office.  Cutshaw  v.  Denver  (1904)  19 
Colo.  App.  341,  75  Pac.  22  (office  abol- 
ished before  appointment  of  plain- 
tiff) ;  Atty.  Gen.  ex  rel.  Maybury  v. 
Bolger  (1901)  128  Mich.  355,  87  N.  W. 
366;  Kendall  v.  Canton  (1876)  53 
Miss.  526;  Demarest  v.  New  York 
(1878)  74  N.  Y.  161;  Demarest  v. 
Wickham  (1875)  67  Barb.  (N.  Y.)  314, 
affirmed  on  another  ground  in  (1875) 
63  N.  Y.  320 ;  People  ex  rel.  Devery  v. 
Color  (1903)  173  N.  Y.  103,  65  N.  E. 
956;  McHugh  v.  Cincinnati  (1871)  13 
Ohio  Dec.  Reprint,  466;  State  ex  rel. 
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Atty.  Gen.  v.  Covington  (1876)  29 
Ohio  St.  102  (in  effect) ;  Com.  ex  rel. 
Elkin  V.  Moir  (1901)  199  Pa.  534,  53 
L.R.A.  887,  85  Am.  St.  Rep.  801,  49  Atl. 
351;  Robbins  v.  Wilkes-Barre  (1908) 
37  Pa.  Super.  Ct.  382. 

Illustrations  may  be  found  in  the 
consolidation  of  several  communities 
into  the  present  city  of  New  York. 
People  ex  rel.  Tate  v.  Dalton  (1899) 
158  N.  Y.  204,  52  N.  E.  1119;  People 
ex  rel.  Quinn  v.  Feitner  (1898)  80  App. 
Div.  241,  51  N.  Y.  Supp.  1094,  affirmed 
in  (1898)  156  N.  Y.  694,  50  N.  E.  1093; 
People  ex  rel.  Joyce  v.  Van  Wart 
(1899)  36  App.  Div.  518,  55  N.  Y.  Supp. 
522,  affirmed  in  (1899)  158  N.  Y.  720, 
53  N.  E.  1130;  People  ex  rel.  Eastmond 
V.  Oakley  (1904)  93  App.  Div.  535,  87 
N.  Y.  Supp.  856,  appeal  dismissed  in 
(1904)  179  N.  Y.  513,  71  N.  E.  1136. 

Where  a  city  was  empowered  to  ap- 
point cotton  weighers,  who  should  pos- 
sess the  exclusive  right  to  weigh  cot- 
ton therein,  at  a  compensation  to  be 
prescribed  by  the  local  government, 
and  who  should  be  removable  at  their 
discretion,  the  city  appointed  the 
plaintiff  to  the  office  for  one  year,  he 
agreeing  to  pay  therefor  the  sum  of 
$1,000,  of  which  he  actually  paid  $400, 
it  was  competent  for  the  legislature  to 
abolish  the  office  during  the  term,  but 
the  court  considered  also  that  the  con- 
stitutional question  was  not  properly 
raised.  Kendall  v.  Canton  (1876)  53 
Miss.  526. 

The  legislature  may  abridge  the 
terms  of  aldermen  of  a  city  and  pro- 
vide for  a  new  board.  Long  v.  New 
York  (1880)  81  N.  Y.  425. 

Where  the  legislature  has  author- 
ized gifts  to  certain  municipal  officers 
and  their  successors  in  office  upon  a 
perpetual  trust,  it  may  direct  the  trus- 
tees to  pay  over  the  funds  to  other  of- 
ficers and  devolve  the  trust  upon  them. 
Smith  V.  Westcott  (1891)  17  R  I.  366, 
13  L.R.A.  217,  22  Atl.  280. 

In  Demarest  v.  New  York  (1878)  74 
N.  Y.  161,  it  was  held  that  the  legis- 
lature might  abolish  the  office  of  as- 
sistant alderman  of  the  city  of  New 
York  although  the  office  was  created 
by  the  Dongan  charter  of  1686  and 
confirmed  by  the  Montgomerie  charter 
of  1730.    The  court  said:    "It  is  pro- 


vided in  §  18  of  article  1  of  the  Con- 
stitution that  nothing  contained  in  the 
Constitution  shall  annul  any  charter 
to  bodies  politic  and  corporate,  made 
or  granted  by  or  under  the  Kinsr  of 
Great  Britain,  prior  to  October  14, 
1775.  This  provision  is  not  a  restraint 
upon  legislative  power,  but  simply  a 
declaration  that  the  Constitution  itself 
shall  not  annul  such  charters.  But 
the  act  now  in  question  does  not  annul 
any  charter;  it  simply  amends  or  al- 
ters the  charter.  The  sole  object  of 
that  constitutional  provision  was  to 
leave  the  charters  referred  to  intact 
80  far  as  the  operation  of  the  Consti- 
tution itself  was  concerned."  This 
act  of  the  legislature  was  also  ap- 
proved in  Demarest  v.  Wickham 
(1875)  67  Barb.  (N.  Y.)  312,  affirmed 
on  another  ground  in  (1875)  63  N.  Y. 
320. 

It  has  been  held  that  the  abolish- 
ment of  a  city  corporation  abolishes 
its  offices.  Ward  v.  Elizabeth  City 
(1897)  121  N.  C.  1,  27  S.  E.  993. 

But  it  was  held  ip  one  case  that  a 
new  charter  for  a  city  which  abolishes 
old  offices  and  restores  them  under 
new  names  will  not  oust  the  former  in- 
cumbents. Malone  v.  Williams  (1907) 
118  Temi.  391,  121  Am.  St.  Rep.  1002, 
103  S.  W.  798,  where,  however,  the 
charter^was  otherwise  unconstitution- 
al. 

The  legislature  may  by  increasing 
the  requirement  of  population  in  a' 
county  to  entitle  it  to  a  county  auditor 
abolish  the  office  in  counties  no  longrer 
having  the  required  population  and 
thus  throw  out  of  office  their  auditors. 
Lawson  v.  Reno  County  (1891)  47 
Kan.  271,  27  Pac.  998. 

The  ofhce  of  coroner  ceased  to  be  a 
constitutional  office  in  New  York  in 
1894,  and  the  legislature  might  abolish 
it  in  the  city  of  New  York.  Senior  v. 
Boyle  (1917)  221  N.  Y.  414,  117  N.  E. 
618. 

The  legislature  might  abolish  coun- 
ty coroners  in  a  city  and  make  the 
office  a  city  office.  Tuthill  v.  New  York 
(1899)  29  Misc.  555,  61  Nl  Y.  Supp. 
968,  conceded  in  People  ex  rel.  Burger 
V.  Blair  (1899)  21  App.  Div.  213,  47 
N.  Y.  Supp.  495,  affirmed  in  (1897)  154 
N.  Y.  734,  49  N.  E.  1102. 
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The  legislature  may  authorize  in- 
ferior bodies  to  abolish  nonconstitu- 
tional  offices.  Thus,  the  legislature 
may  authorize  a  municipality  to  abol- 
ish offices.    Wilkinson  v.  Birmingham 

(1915)  193  Ala.  189,  68  So.  999;  State 
ex  rel.  Terry  v.  Lanier  (1916)  197  Ala. 
1,  72  So.  320;  Jacksonville  v.  Bowden 
(1914)  67  Fla.  181,  L.R.A.1916D,  913, 
64  So.  769,  Ann.  Gas.  1915D,  99;  People 
ex  rel.  Fowler  v.  Brown  (1876)  83  IIL 
95;  Madison  v.  Kelso  (1869)  32  Ind. 
79;  (joodwin  v.  State  (1895)  142  Ind. 
117,  41  N.  E.  859. 

The  legislature  may  give  a  city  pow- 
er to  accept  a  new  charter  which  in 
effect  will  vacate  old  offices  not  con- 
tinued. People  ex  rel.  Fowler  v. 
Brown  (1876)  83  III.  95. 

A  city  office  created  by  a  city  coun- 
cil may  be  abolished  by  the  governing 
commission  of  the  city,  so  authorized 
by  the  act  creating  a  commission  form 
of  government.  Wilkinson  v.  Birming- 
ham (1915)  193  Ala.  139,  68  So.  999. 

The  legislature,  having  provided  for 
a  commission  form  of  government  for 
cities,  may  enact  that  the  cities  choos- 
ing such  form  may  vote  to  return  to 
the  old  form  and  that  on  such  vote  the 
office  of  the  commission  may  be  abol- 
ished.   State  ex  rel.  Terry  v.  Lanier 

(1916)  197  Ala.  1,  72  So.  320. 

A  new  charter  adopted  by  thre  peo- 
ple of  a  city  will  abolish  an  office  un- 
der the  old  charter  when  that  is  the 
intent.  Sanders  v.  Kansas  City  (1913) 
175  Mo.  App.  367,  162  S.  W.  663. 

It  may  be  noted  that  a  statute  pro- 
Tiding  that  a  city  council  for  cause 
might  remove  any  officers  appointed 
by  them  under  the  statute  enables  the 
council  where  a  police  force  was  es- 
tablished by  ordinance  to  disband  it 
for  lack  of  means.  Hoboken  v.  Gear 
(1869)  27  N.  J.  L.  265. 

The  legislature-may  authorize  a  city 
board  to  reduce  the  number  of  their 
subordinates  (for  economy).  People 
ex  rel.  McCarthy  v.  French  (1881)  25 
Hun  (N.  Y.)  111. 

Where  by  the  charter  persons  ap- 
pointed "additional  police  patrolmen" 
may  be  removed  at  any  time  by  the 
beard  of  police  without  assigning 
<^Q8e,  a  person  so  appointed  for  a 
year  may  be  removed  from  office  dur- 


ing the  year  by  said  board.  Chicago 
V.  Edwards  (1871)  58  111.  252. 

A  state  law  giving  police  commis- 
sioners of  a  city  power  to  reduce  the 
police  force  is  not  superseded  by  the 
provisions  of  a  charter  adopted  by  the 
city  under  a  constitutional  provision 
that  the  city  may  adopt  a  charter  for 
its  own  government  which  must  be, 
however,  "consistent  with  and  subject 
to  the  Constitution  and  laws  of  the 
state."  State  ex  rel.  Goodnow  v.  Police 
Comrs.  (1902)  184  Mo.  109,  71  S.  W. 
215,  88  S.  W.  27. 

The  legislature,  having  provided 
that  firemen  in  cities  may  not  be  dis- 
charged without  cause,  may  later  give 
fire  commissioners  authority  to  abol- 
ish offices.  Fire  Comrs.  v.  Lyon 
(1891)  53  N.  J.  L.  632,  23  Atl.  274. 

In  Lincoln  v.  Yeomans  (1892)  34 
Neb.  329,  51  N.  W.  844,  the  appointing 
excise  board  of  a  city  was  held  author- 
ized under  the  charter  to  reduce  the 
police  force  for  sake  of  economy. 

Where  the  statute  provides  that  the 
school  committee  of  a  city  may  dis- 
miss any  teacher  whenever  they  think 
proper,  they  may  abolish  a  school  and 
accordingly  dismiss  the  teacher,  and 
she  may  not  recover  any  salary  for 
the  time  after  her  dismissal  although 
she  was  employed  for  a  year  and  was 
paid  quarterly  and  dismissed  in  the 
middle  of  a  quarter.  Knowles  v.  Bos- 
ton (1859)  12  Gray  (Mass.)  339. 

The  legislature,  having  authorized 
counties  in  their  discretion  to  provide 
for  election  to  an  office,  may  thereafter 
authorize  counties  to  abolish  the  of- 
fice, and  a  county  accordingly  may 
abolish  the  office  and  thus  oust  the  in- 
cumbent during  his  term.  Stanfield 
V.  State  (1892)  83  Tex.  319,  18  S.  W. 
577;  State  ex  rel.  Maxwell  v.  Crum- 
baugh  (1901)  26  Tex.  Civ.  App.  521,  63 
S.  W.  925. 

For  an  illustration  of  a  statute  au- 
thorizing towns  having  three  commis- 
sioners of  highways  to  change  to  one 
after  the  existing  terms  expire,  see 
People  V.  Tabor  (1861)  21  How.  Pr. 
(N.  Y.)  42. 

It  was  held  in  Re  Summit  Hill 
(1912)  50  Pa.  Super.  Ct.  117,  that  the 
legislature  may  authorize  the  court  of 
quarter  sessions  to  divide  boroughs  in- 
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to  wards  and  to  combine  one  or  more 
wards  into  one,  thus  abolishing  some 
offices. 

It  may  be  noted  that  it  has  been 
held  that,  upon  the  abolition  of  a  state 
board  without  a  saving  clause  as  to  its 
appointments,  the  authority  of  those 
persons  who  merely  held  office  during 
its  pleasure  ceases.  State  ex  rel.  Car- 
ter V.  Public  Lands  &  Buildings 
(1878)  7  Neb.  42. 

A  statute  creating  county  school 
boards  directed  that  they  should  elect 
a  nonmember  secretary;  a  board  elect- 
ed a  secretary  and  fixed  his  term  at 
two  years.  A  new  statute  legislated 
the  boards  out  of  office  and  a  new 
board  elected  a  new  secretary.  The 
old  secretary  could  not  claim  that  his 
term  of  two  years  had  not  expired. 
Duer  V.  Dashiell  (1900)  91  Md.  660, 
47  Atl.  1040. 

The  legislature  may  abolish  offices 
created  by  it. 

Alabama. — Hawkins  v.  Roberts  & 
Son  (1898)  122  Ala.  130,  27  So.  327; 
Touart  v.  State  (1911)  173  Ala.  453,  56 
So.  211  (obiter)  ;  State  ex  rel.  Terry 
V.  Lanier  (1916)  197  Ala.  1,  72  So. 
320. 

Arkansas.  —  Robinson  v.  White 
(1870)  26  Ark.  139. 

California. — People  ex  rel.  McMinn 
V.  Haskell  (1855)  5  Cal.  357  (obiter) ; 
Re  Bulger  (1873)  45  Cal.  553  (abolish 
or  abridge  terms) ;  People  ex  rel. 
Daniels  v.  Henshaw  (1888)  76  Cal. 
436,  18  Pac.  413  (in  effect) ;  People 
ex  rel.  Miller  v.  Davie  (1896)  114  Cal. 
363,  46  Pac.  150  (abolish  or  shorten 
term) ;  Mansfield  v.  Chambers  (1915) 
26  Cal.  App.  499,  147  Pac.  595. 

Delaware. — State  ex  rel.  McVey  v. 
Burris  (1901)  4  Penn.  3,  49  Atl.  930. 

Georgia.— Dall is  v.  Griffin  (1903) 
117  Ga.  408,  43  S.  E.  758. 

Illinois. — People  ex  rel.  Murphy  v. 
Lippincott  (1873)  67  111.  333. 

Indiana.— Mullen  v.  State  (1870)  34 
Ind.  540;  Blakemore  v.  Dolan  (1875) 
50  Ind.  194  (or  shorten  term) ;  State 
ex  rel.  Yancey  v.  Hyde  (1891)  129 
Ind.  296,  13  L.R.A.  79,  28  N.  E.  186. 

Iowa. — ^Younker  v.  Susong  (1916) 
173  Iowa,  663,  156  N.  W.  24. 

Louisiana. — State  ex  rel.  Fortier  v. 


Capdevielle  (1901)  104  La.  661,  29  So. 
215. 

Maryland.  —  Whittington  v.  Polk 
(1802)  1  Harr.  &  J.  236  (probably, 
case  insufficiently  reported) ;  Riggin  v. 
Lankford  (1918)  —  Md.  — ,  105  Atl. 
172  (stating  the  rule). 

Michigan. — Atty.  Gen.  v.  Cogshall 
(1895)  107  Mich.  181,  65  N.  W.  2. 

Mississippi.  —  Kendall  v.  Canton 
(1876)  53  Miss.  526. 

Missouri  —  State  ex  rel.  Circuit 
Atty.  V.' Hermann  (1881)  11  Mo.  App. 
43  (sustaining  the  principle  but  con- 
sidering that  the  offices  were  vacated, 
not  abolished). 

Montana. — State  ex  rel.  McGinniss 
V.  Dickinson  (1902)  26  Mont  391,  68 
Pac.  468. 

Nebraska. — State  ex  rel.  Topping  v. 
Houston  (1913)  94  Neb.  445,  50  L.R.A. 
(N.S.)  227,  143  N.  W.  796  (obiter). 

New  York.— Allison  V.  Welde  (1902) 
172  N.  Y.  421,  65  N.  E.  263;  People  ex 
rel.  Holmes.  V.  Lane  (1900)  53  App. 
Div.  531,  65  N.  Y.  Supp.  1004. 

North  Carolina. — ^Brown  v.  Turner 
(1874)  70  N.  C.  93. 

Pennsylvania. — Com.  ex  rel.  Braugh> 
ler  V.  Weir  (1895)  165  Pa.  284,  30  Atl. 
835;  Donohugh  v.  Roberts  (1881)  11 
W.  N.  C.  186. 

Tennessee. — Jones  v.  Hobbs  (1874) 
4  Baxt.  113;  State  ex  rel.  Halsey  v. 
Gaines  (1879)  2  Lea,  316;  State  ex 
rel.  Coleman  v.  Campbell  (1875)  3 
Shannon^  Cas.  355. 

Utah.— State  ex  rel.  Hall  v.  Howell 
(1903)  26  Utah,  55,  72  Pac.  187. 

Washington.  —  Bogue  v.  Seattle 
(1898)  19  Wash.  396,  53  Pac.  548. 

Wisconsin.  —  State  v.  Douglas 
(1870)  26  Wis.  428,  7  Am.  Rep.  87. 

See  also,  as  stating  the  rule:  Greer 
V.  Merchants  &  M.  Bank  (1914)  114 
Ark.  212,  169  S.  W.  802;  Jeffries  v. 
Rowe  (1878)  63  Ind.  592;  Standeford 
V.  Wingate  (1866)  2  Duv.  (Ky.)  440; 
Davis  V.  State  (1854)  7  Md.  151,  61 
Am.  Dec.  331;  State  ex  rel.  Baughn 
V.  Ure  (1912)  91  Neb.  31,  135  N.  W. 
224;  State  ex  rel.  Woodsides  v.  Mc- 
Daniel  (1883)  19  S.  C.  114. 

See  also  Bryon  v.  Jumel  (1880)  32 
La.  Ann.  442  (where  the  claimant  of 
salary  had  been  elected  but  had  not 
qualified  at  the  time  the  law  abolish- 
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iiig  the  court  was  promulgated),  Wil- 
cox v.  Rodman  (1870)  46  Mo.  322, 
(where  the  statute  establishing  the 
office  stated  that  'i;his  chapter  may  be 
amended,  modified,  and  repealed  by 
the  legislature  at  pleasure)"  and  Head 
V.  University  of  State  (1870)  47  Mo, 
220,  affirmed  in  (1874)  19  Wall.  (U. 
S.)  526,  22  L.  ed.  160  (where  the  legis- 
lature passed  an  act  vacating  an  of« 
fice  where  the  term  was  for  six  years 
"subject  to  law)." 

A  territorial  legislature  may  abolish 
an  office  of  its  creation  (Territory  ex 
rel.  Fisk  v.  Rodgers  (1870)  1  Mont 
252  [obiter]),  or  declare  it  vacant 
(People  ex  rel.  Robertson  v.  Van  Gas- 
kin  (1885)  5  Mont.  352,  6  Pac.  30). 

It  was  held  in  Younker  v.  Susong 
(1916)  173  Iowa,  663,  156  N.  W.  24, 
that  the  office  of  justice  of  the  peace, 
being  created  by  the  legislature,  may 
be  abolished  by  it,  where  the  judicial 
power  was  vested  in  part  "in  such 
other  courts,  inferior  to  the  supreme 
court,  as  the  general  assembly  may 
from  time  to  time  establish,"  although 
the  jurisdiction  of  justices  of  .the 
peace  was  defined  by  the  Constitution. 

In  the  absence  of  constitutional  pro- 
hibition the  legislature  may  abolish 
the  office  of  judge  of  a  court  which  it 
created.  Grozier  v.  Lyons  (1887)  72 
Iowa,  401,  34  N.  W.  186. 

In  White  v.  Ayer  (1900)  126  N.  C. 
570, 36  S.  E.  132,  it  was  held  that  'the 
legislature  may  reduce  the  salary  of 
an  existing  legislative  ofiice,  if  this  is 
done  for  the  benefit  of  the  public,  and 
not  for  the  purpose  of  injuring  the  in- 
cumbent and  to  starve  him  out;"  and 
where  only  a  part  of  the  salary  is  tak- 
en from  the  ofiUcer,  it  must  appear 
from  the  legislation  itself  that  the 
object  was  unlawful,  or  the  court  will 
not  interfere. 

The  legislature's  power  to  abolish 
offices  created  by  it  is  not  affected  by 
a  provision  in  the  Constitution  for  the 
impeachment  and  removal  of  officers. 
Thus  a  constitutional  provision  pro- 
viding for  the  impeachment  and  re« 
moval  of  county  officers  other  than 
those  created  by  the  Constitytion  does 
Qot  prevent  the  legislature  from  abol- 
iahing  offices  of  its  creation.  Hawkins 
V.  RoberU  &  Son  (1898)  122  Ala.  130, 


27  So.  327.  So,  the  power  of  the  legis- 
lature to  abolish  an  office  created  by  it 
and  create  another  with  similar  du- 
ties in  order  to  provide  a  place  for  a 
certain  person  is  not  limited  by  a  con- 
stitutional provision  that  officers  may 
be  impeached  or  removed  in  such  man- 
ner as  may  be  prescribed  by  law. 
State  ex  rel.  Yancey  v.  Hyde  (1891) 
129  Ind.  296,  13  L.R.A.  79,  28  N.  E.  186. 

#  In  People  ex  rel.  Swift  v.  Luce 
(1912)  204  N.  Y.  478,  97  N.  E.  850, 
Ann.  Cas.  1913C,  1161,  it  was  held  that 
the  New  York  court  of  claims  was  not 
a  court,  but  a  mere  board  of  audit,  and 
that  there  was  no  objection  to  its  ab- 
olition by  the.  legislature. 

An  ofRce  attached  by  the  legisla- 
ture to  the  lieutenant  governor  ex  of- 
ficio may  be  taken  away  by  the  legisla- 
ture!    Denver  v.   Hobart    (1874)    10 

*  Nev.  28. 

The  legislature  in  creating  a  cer- 
tain county  court,  }iaving  provided 
that  the  clerk  of  the  superior  court  of 
the  county  should  be  clerk  of  the 
county  court,  might  later  provide  that 
the  judge  of  the  county  court  should 
appoint  the  clerk.  State  ex  rel.  Wesso- 
lowski  V.  Gilbert  (1874)  51  Ga.  227. 

Where  the  legislature  established  a 
,  county  and  laTter  repealed  the  act,  it 
was  held  the  sheriff  of  the  abolished 
county  could  not  make  an  arrest  un- 
der a  writ  addressed  to  him  as  sheriff 
of  such  county.  Mills  v.  Williams 
(1850)  33  N.  G  (11  Ired.  L.)  558. 

But  where  a  statute  appointed  a 
commissioner  and  directed  that  the 
governor  make  a  contract  with  him,  he 
is  not  a  public  officer,  and  the  state 
cannot  withdraw  from  the  contract  by 
repealing  the  statute.  Hall  v.  Wiscon- 
sin (1880)  103  U.  S.  5,  26  L.  ed.  302, 
reversing  (1875)  39  Wis.  79. 

VII.  AbolUion  hy  cUy. 

Ordinarily,  in  the  absence  of  re- 
strictions, when  a  city  has  power  to 
create  an  office  it  may  abolish  it. 

Connecticut. — State  ex  rel.  Rylands 
V.  Pinkerman  (1893)  63  Conn.  136,  22 
L.R.A.  653,  28  Atl.  110. 

Georgia.  —  Augusta  v.  Sweeney 
(1871)  44  Ga.  463,  9  Am.  Rep.  172. 

Indiana.— Downey  v.  State  (1902) 
160  Ind.  578,  67  N.  E.  460. 
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Kentucky. — Williams  v.  Newport 
(1876)  12  Bush,  438;  Frankfort  v. 
Brawner  (1896)  100  Ky.  166,  37  S.  W. 
950,  38  S.  W.  497. 

Massachasetts. — Chandler  v.  Law- 
rence (1880)  128  Mass.  213. 

Missouri.  —  Primm  v.  Carondelet 
(1856)  23  Mo.  22;  Magner  v.  St.  Louis 
(1903)  179  Mo.  495,  78  S.  W.  782  (hold- 
ing, however,  that  the  plaintiff  was 
only  an  employee).  « 

New  Jersey. — ^Butcher  v.  Camden 
(1878)  29  N.  J.  Eq.  478;  McCann  v. 
New  Brunswick  (1905)  73  N.  J.  L.  161, 
62  Atl.  191;  McBride  v.  Bayonne 
(1907)  74  N.  J.  L.  398,  66  Atl.  895. 

New  York. — Wittmer  v.  New  York 
(1900)  50  App.  Div.  482,  64  N.  Y.  Supp. 
170. 

Ohio. — State  ex  rel.  Atty.  Gen.  v. 
Jennings  (1898)  57  Ohio  St.  415,  63 
Am.  St.  Rep.  723,  49  N.  E.  404  (obiter) ;  * 
Toledo  V.  Lake  Shore  &  M.  S.  R.  Co. 
(1889)  2  Ohio  C.  D.  450;  State  ex  reL 
Herrick  v.  Searay  (1909)  31  Ohio  C. 
C.  83  (conceded). 

Oklahoma.  —  Shawnee  v.  Cotteral 
(1913)  37  Okla.  79,  130  Pac.  548; 
Shawnee  v.  Hewett  (reported  here- 
with), ante,  195. 

Tennessee.  —  Waldraven  v.  Mem- 
phis (1867)  4Coldw.431. 

Texas.— Palestine  v.  West  (1896)  — 
Tex.  Civ.  App.  — ,  37  S.  W.  783. 

Utah.— McAllister  v.  Swan  (1897) 
16  Utah,  1,  50  Pac.  812;  Heath  v.  Salt 
Lake  City  (1898)  16  Utah,  374,  52  Pac. 
602. 

Thus  a  city  having  been  empowered 
to  organize  a  fire  department,  and  hav- 
ing done  so  and  selected  a  chief  of  it 
and  fixed  his  term  at  two  years,  might 
abolish  the  department  and  the  chiefs 
office  during  his  term.  Williams  v. 
Newport  (1876)  12  Bush  (Ky.)  438. 

Where  the  statute  required  five- 
sevenths  of  the  votes  of  all  members 
of  the  city  council  to  pass  any  act  in- 
volving the  expenditure  of  money,  a 
majority  vote  on  a  matter  involving 
the  expenditure  of  money  and  abolish- 
ing an  office  created  by  the  council 
will  be  valid  so  far  as  the  abolition  of 
the  office  is  concerned.  Wittner  v. 
New  York  (1900)  50  App.  Div.  482,  64 
N.  Y.  Supp.  170. 

The  legislature  by  conferring  upon 


the  common  councils  of  cities  general 
power  to  enact  ordinances  for  the  pro- 
tection  and  security  of  property,  the 
preservation  of  good  order,  and  for 
the  safety  and  welfare  of  their  inhab* 
itants,  plainly  includes  the  police  and 
police  power  of  such  cities,  and  en- 
ables such  councils  to  abolish  any  po- 
sition or  office  they  deem  unnecessary 
connected  with  or  incident  to  the  po- 
lice government  of  the  city  unless  oth- 
erwise forbidden.  People  ex  rel. 
Dunn  V.  Ham  (1901)  166  N.  Y.  477,  60 
N.  E.  191. 

An  office  created  by  ordinance  may 
be  abolished  by  ordinance; 

Alabama. — Oldham  v.  Birmingham 
(1893)  102  Ala.  357,  14  So.  793. 

Connecticut. — State  ex  rel.  Rylands 
V.  Pinkerman  (1893)  63  Conn.  176,  22 
L.R.A.  653,  28  Atl.  110. 

Georgia.  —  Augusta  v.  Sweeney 
(1871)  44  Ga.  463,  9  Am.  Rep.  172. 

Missouri.  —  Primm  v.  Carondelet 
(1856)  23  Mo.  22;  Magner  v.  St.  Louis 
(1903)  179  Mo.  495,  78  S.  W.  782 
(where,  however,  the  court  held  that 
the  .plaintiff  was  only  an  employee). 

New  Jersey. — McBride  v.  Bayonne 
(1907)  74  N.  J.  L.  398,  65  Atl.  895. 

Ohio. — State  ex  rel.  Atty.  (Sen.  v. 
Jennings  (1898)  57  Ohio  St.  416,  63 
Am.  St.  Rep.  723,  49  N.  E.  404  (ob- 
iter) ;  Toledo  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1889)  2  Ohio  C.  D.  460. 

South  Carolina. — Stone  v.  Mahon 
(1911)  88  S.  C.  576,  71  S.  E.  300. 

Tennessee. — ^Waldraven  v.  Memphis 
(1867)  4  Coldw.  431. 

Texas.— Palestine  v.  West  (1896)  — 
Tex.  Civ.  App.  — ,  37  S.  W.  783. 

An  act  of  the  legislature  established 
a  board  of  commissioners  of  police  for 
a  certain  city,  and  authorized  th^m  to 
appoint  such  police  officers  as  mi^rht 
be  prescribed  by  city  ordinance;  it 
was  held  that  the  city  by  ordinance 
might  abolish  the  office  of  sergeant  of 
polioe  after  the  board  had  appointed 
a  person  to  that  position.  Oldham  v. 
Birmingham  (1893)  102  Ala.  357,  14 
So.  793. 

But  a  city  authorized  to  create  of- 
fices by  qrdinance  could  not  by  res- 
olution abolish  an  office  it  had  created 
by  ordinance.  San  Antonio  v.  Mickle- 
John  (1895)  89  Tex.  79,  38  S.  W.  735. 
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When  an  ordinance  of  a  city  coun- 
cil creates  an  office  and  provides  that 
the  officer  may  be  removed  at  the 
pleasure  of  the  council,  a  repeal  of  the 
ordinance  removes  the  officer.  Chand- 
ler V.  Lawrence  (1880)  128  Mass.  213. 
A  city  having  power  by  ordinance 
to  establish  a  court  may  abolish  it  and 
the  office  of  its  judge  by  repealing  the 
ordinance.  Stone  v.  Mahon  (1911)  88 
S.  C.  576,  71  S.  E.  300,  referring  as 
not  in  conflict  to  Hardy  v.  Reamer 
(1909)  84  S.  C.  487,  66  S.  E.  678,  where 
the  legislature  gave  cities  of  a  certain 
class  power  and  authority  to  establish 
a  board  of  police  conmiissioners,  and 
a  city  established  such  a  board  by  or- 
dinance, and  it  was  held  that  the  of- 
fices so  established  could  not  be  abol- 
ished by  ordinance  of  the  city.  The 
court  considered  that  the  offices  were 
state  offices  and  said:  ''The  power 
given  the  mayor  and  aldermen  is  that 
of  electing  or  appointing  members  of 
the  board  provided  for  by  the  act.  In 
exercising  this  power  they  act  as  ex- 
ecutives, as  the  appointing  to  office  is 
an  executive  and  not  a  legislative 
function.  Having  exercised  thiis  pow- 
er by  electing  or  appointing  plaintiffs 
to  the  offices  provided  for  by  the  act, 
and  being  neither  authorized  to  re- 
move such  officers  nor  to  abolish  such 
offices,  created  by  a  superior  sov- 
ereignty, their  power  is  exhausted,  and 
they  cannot  remove  plaintiffs,  either 
directly  or  by  abolishing  their  offices, 
80  long  as  their  terms  are  unexpired." 
A  city  cannot  without  leave  abolish 
an  office  created  by  the  legislature. 
Marquis  v.  Santa  Ana  (1894)  103  CaL 
661, 37  Pac.  650. 

In  Fenet  v.  McCuiston  (1912)  105 
Tex.  299,  147  S.  W.  867,  it  was  held 
that  a  proviso  of  power  to  a  city  coun- 
cil to  abolish  certain  charter  offices 
"above  named"  was  limited  to  those 
named  in  the  same  section  of  the  stat- 
ute, and  did  not  include  officers  named 
ic  preceding  sections. 

Where  an  act  of  the  legislature 
amending  a  municipal  charter  provid- 
ed that  the  city  ''shall  be  and  is  au- 
thorized to  create  the  office  of  city  tax 
receiver,"  prescribed  his  duties  and 
the  mode  of  his  election  by  popular 
vote,  and  declared  that  he  should  be 


elected  for  a  term  of  two  years,  after 
the  municipal  authorities  had  passed 
an  ordinance  creating  the  office  of  city 
tax  receiver,  and  the  officer  to  fill  such 
place  had  been  duly  elected  for  the 
term  fixed  by  the  charter  and  qualified, 
it  was  not  within  the  power  of  such 
municipal  authorities,  at  their  option, 
during  such  term,  to  abolish  the  office. 
Wilson  V.  Dalton  (1910)  135  Ga,  240, 
69  S.  E.  163. 

The  mayor  may  not  discontinue  an 
office  when  the  power  to  do  so  is 
lodged  by  the  charter  with  the  council. 
Foster  v.  Hindley  (1918)  72  Wash. 
657,  131  Pac.  197. 

And  where  the  power  to  appoint  and 
remove  police  officers  is  vested  in  the 
mayor  and  aldermen,  the  aldermen 
alone  without  the  mayor  may  not  in 
his  presence  discharge  the  police 
force.  Murphy  v.  Webster  (1881)  131 
Mass.  482,  where  the  court  said :  ''Un- 
less otherwise  provided  by  Constitu- 
tion or  statute,  the  power  of  removal  is 
incident  to  the  power  of  appointment. 
Cujus  est  instituere,  ejus  est  abro- 
gare." 

The  following  cases  on  the  reduc- 
tion in  or  stoppage  of  pay  by  a  city  are 
of  interest  in  this  connection : 

In  Neumeyer  v.  Krakel  (1901)  110 
Ky.  624,  62  S.  W.  518,  it  was  held  that 
the  power  of  the  common  council  of  a 
city  to  reduce  the  number  of  police 
officers  was  not  taken  away  by  a  vo- 
luminous statute  giving  a  board  of 
safety  large  powers  in  regard  to  the 
public,  the  court  considering  that  the 
general  legislative  power  of  the  city 
vested  in  the  common  council  could 
not  be  impaired  except  in  explicit 
terms. 

Similarly,  it  has  been  held  that  a 
city  may  reduce  or  stop  the  pay  of  an 
office  created  by  it.  Barker  v.  Pitts- 
burgh (1846)  4  Pa.  49. 

A  city 'ordinance  created  the  office 
of  police  court  bailiff  to  be  appointed 
by  the  mayor  with  the  consent  of  the 
council  biennially.  The  statute  pro- 
vided for  the  fixing  of  salaries  of  city 
officers  in  the  annual  appropriation 
bill  or  ordinance.  After  the  salaries 
had  been  fixed  and  appropriated  for 
the  year  the  plaintiff  was  appointed 
police  court  bailiff.    The  next  year  the 
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city  made  no  appropriation  for  the 
office  and  he  was  removed.  It  was  held 
he  could  not  recover  any  salary  for 
the  second  year.  Turner  v.  Chicago 
(1898)  76  lU.  App.  649. 

Where  the  statute  provided  that  the 
common  council  of  a  city  shall  fix  the 
compensation  of  officers,  but  that  such 
compensation  shall  not  be  diminished 
during  the  term,  after  an  officer  had 
qualified  for  an  office  the  salary  of 
which  in  the  preceding  year  was 
$1,200,  the  council,  upon  his  assump- 
tion of  the  duties,  fixed  the  salary  at 
$5;  it  was  not  averred  that  the  duties 
were  the  same  as  heretofore,  nor  how 
much  time  they  took,  nor  that  the  ac- 
tion of  the  council  was  factious.  It 
was  held  that  improper  motives  of  the 
council  could  not  be  inferred.  Wesch 
V.  Detroit  (1895)  107  Mich.  149,  64 
N.  W.  1051. 

Where  a  city  is  authorized  by  char- 
ter to  fix  the  pay  of  an  officer,  the 
discretion  will  not  be  reviewed  by  the 
courts  further  than  to  consider  wheth- 
er the  pay  is  fixed  at  so  small  a  sum  as 
practically  to  abolish  the  office  in  that 
no  competent  person  can  be  found  to 
perform  it,  the  court  apparently  con- 
sidering that  it  could  only  consider  the 
ordinance  fixing  the  pay  and  facts  of 
which  it  could  take  judicial  notice. 
De  Merritt  v.  Weldon  (1908)  154  Cal. 
545,  98  Pac.  537,  16  Ann.  Cas.  955. 

In  State  ex  rel.  Thurmond  v.  Shreve- 
port  (1909)  124  La.  178,  134  Am.  St. 
Rep.  496,  50  So.  3,  it  was  held  that  a 
city  could  not  reduce  the  salary  of  the 
charter  and  necessary  office  of  auditor 
to  an  amount  so  low  that  no  competent 
person  would  accept  the  office.  The 
court  distinguished  State  ex  rel.  Gen- 
try V.  Dodson  (1909)  123  La.  903,  49 
So.  635,  holding  that  a  village  having 
statutory  power  to  fix  the  compensa- 
tion of  an  office  may  fix  it  at  a  trifling 
amount,  as  having  been  decided  under 
circumstances  of  general  imperative 
economy. 

In  State  ex  rel.  Kercheval  v.  Nash- 
ville (1885)  15  Lea  (Tenn.)  697,  54 
Am.  Rep.  427,  it  was  held  that  under 
a  statute  providing  that  in  cities  of  a 
certain  class  the  compensation  of  the 
mayor  shall  be  $2,400,  and  may  be 
changed  by  ordinance,  a  city  may  not 


provide  by  ordinance  that  there  should 
be  no  compensation. 

VIII.  Aholition  hy  other  hodies. 

For  cases  of  authorization  by  the 
legislature  to  inferior  bodies  to  abol- 
ish offices,  see  VI.  c  (2)  supra. 

A  county  board  may  abolish  a  po- 
sition it  has  created.  State,  Evans, 
Prosecutor,  v.  Hudson  County  (1891) 
53  N.  J.  L.  585,  22  Atl.  56. 

A  county  empowered  by  the  legisla- 
ture to  create  an  office  may,  if  unre- 
stricted, abolish  it.  State,  Greene, 
Prosecutor,  v.  Hudson  County  (1882) 
44  N.  J.  L.  388  (dictum) ;  Hatfield  v. 
County.  Ct.  (1917)  80  W.  Va.  165,  92 
S.  E.  245. 

It  was  held  in  Proulx  v.  Graves 
(1904)  143  Cal.  243,  76  Pac.  1025 
(where  the  holding  incumbents  were 
not  to  be  affected)  that  a  constitution- 
al court  of  justice  of  the  peace  may  be 
eliminated  by  a  consolidation  of  town- 
ships made  by  a  county  authorized  by 
general  statute. 

But  where  a  Constitution  provided 
that  there  should  be  a  justice  of  the 
peace  in  each  precinct,  with  a  pro- 
viso that  in  precincts  of  over  5,000 
the  number  might  be  increased  as  may 
be  provided  by  law,  and  the  statute 
authorized  county  boards  where  a  pre- 
cinct had  over  20,000  to  appoint  an 
additional  justice  for  each  20,000,  it 
was  held  that  the  county  board,  after 
having  appointed  an  additional  jus- 
tice, could  not  reduce  the  number. 
Pueblo  County  v.  Smith  (1896)  22 
Colo.  534,  33  L.R.A.  465,  45  Pac.  357. 

And  where  the  governor  is  to  ap- 
point a  health  officer  in  each  county 
and  the  county  is  to  fix  the  salary,  the 
county,  after  such  salary  has  been 
fixed,  may  not  reduce  it  to  a  nominal 
sum.  De  Soto  County  v.  Westbrook 
(1886)  64  Miss.  312,  1  So.  352. 

A  town  which  created  by  resolution 
an  office  not  provided  for  by  the  char- 
ter may  abolish  it  by  resolution.  Ral- 
ey  V.  Warrenton  (1904)  120  Ga.  365. 
47  S.  E.  972. 

Where  a  state  board  is  authorized 
to  appoint  such  a  number  of  certain 
underofficers  as  it  deems  necessary, 
who  shall  hold  for  a  term  of  four 
years,  the  board  may  abolish  the  office 
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and  thereby  discharge  an  incumbent. 
Ford  V.  State  Harbor  Comrs.  (1889) 
81  CaL  19,  22  Pac.  278. 

It  may  be  noted  that  it  has  been  held 
that,  upon  the  abolition  of  a  state 
board  without  a  saving  clause  as  to 
its  appointments,  the  authority  of 
those  persons  who  merely  held  office 
during  its  pleasure  ceases.  State  ex 
rel.  Carter  v.  Public  Lands  &  Buildings 
(1878)  7  Neb.  42. 

Where  principals,  teachers,  etc.,  of 
the  educational  staflf  were  to  continue 
to  hold  their  respective  positions  sub- 
ject to  removal  for  cause  and  subject 
to  the  right  of  a  city  board  of  educa- 
tion to  abolish  unnecessary  positions, 
it  was  held  that  the  board  had  power 
to  reorganize  the  four  evening  high 
schools  in  one  of  the  city  boroughs  in- 
to two  evening  high  schools  for  males 
and  two  for  females,  and  to  appoint 
female  principals  to  the  female 
schools,  and  thus  to  oust  two  of  the 
four  males  who  had  been  principals 
of  the  four  evening  high  schools. 
Casack  v.  Board  of  Education  (1903) 
174  N.  Y.  136,  66  N.  E.  677 ;  O'Leary  v. 
Board  of  Education  (1903)  174  N.  Y. 
511,  66  N.  E.  1113. 

In  People  ex  rel.  Connolly  v.  Board 
of  Education  (1906)  114  App.  Div.  1, 
99  N.  Y.  Supp.  737,  affirmed  in  (1907) 
187  N.  Y.  535,  80  N.  E.  1116,  it  was 
held  that  a  city  board  of  education. 


having  created  a  position,  had  power 
to  abolish  it,  if  it  became  unnecessary. 

In  Farley  v.  Gilbert  (1903)  24  Ky. 
L.  Rep.  2109,  72  S.  W.  1098,  it  was 
held  that  the  statute  did  not  give  a 
county  superintendent  of  schools  such 
arbitrary  power  as  to  enable  him  to 
abolish  two  adjacent  school  districts 
in  his  county,  and  immediately  re- 
establish them  by  different  numbers, 
comprising  substantially  the  same  ter- 
ritory, and  thereby  remove  from  office 
the  trustees  holding  in  the  former  dis- 
trict. 

In  People  ex  rel.  Archbold  v.  Health 
Dept.  (1886)  24  N.  Y.  Week.  Dig.  197, 
it  was  held  that  the  health  department 
of  the  city  of  New  York  must  dismiss 
persons  when  that  is  necessary  on  ac- 
count of  ^  the  size  of  the  appropria- 
tions. 

The  civil  service  commission  of  Chi- 
cago is' not  an  independent  body,  but 
a  department  or  bureau  of  the  city, 
and  has  no  power  to  abolish  an  office 
created  by  the  common  council.  Peo- 
ple ex  rel.  Jacobs  v.  Chicago  (1916) 
202  IlL  App.  105. 

Sometimes  the  Constitution  contains 
direct  authority  to  abolish  an  office. 
State  ex  rel.  Rhodes  v.  Hampton 
(1888)  101  N.  C.  629,  8  S.  E.  219  (-au- 
thorizing justices  of  the  peace  to  abol- 
ish the  office  of  treasurer  of  the  coun- 
ty), B.  B.  B. 


J.  Y.  GLIDEWELL,  Plflf.  in  Err., 

V.  » 

MURRAY-LACY  &  COMPANY  et  al. 

Virginia  Supreme  Court  of  Appeals '^  March  13,  1910, 

(—  Va.  — ,  98  S.  E.  665.) 

Abuse  of  process  —  use  of  criminal  process  to  collect  debt. 

1.  An  action  will  not  lie  for  abuse  of  process  against  one  who,  after  caus- 
ing the  arrest  of  a  debtor,  under  a  statute  making  it  a  misdemeanor  to 
borrow  money  to  make  a  crop  and  then  refuse  to  comply  with  the  con- 
ditions of  the  loan,  releases  the  debtor  upon  his  giving  security  for  the 
^ebt,  where  another  statute  permits  a  compromise  of  prosecutions  for 
misdemeanors  for  which  there  is  a  remedy  by  civil  action,  although  the 
inethod  provided  by  the  statute  was  not  followed. 

[See  note  on  this  question  beginning  on  page  233.] 

4  A.L,R.— 15. 
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—  right  of  action. 

2.  Abuse  of  process,  as  distin- 
guished from  malicious  prosecution, 
and  from  false  imprisonment,  may 
constitute  an  independent  cause  of 
action. 

[See  1  R.  C.  L.  102.] 

—  what  constitutes. 

8.  An  action  for  abuse  of  process 
lies  for  the  improper  use  of  regularly 
issued  process,  not  for  maliciously 
causing  process  to  issue,  or  for  the 
unlawful  detention  of  the  person. 

[See  1  R.  C.  L.  102.] 

—  what  necessary  to  show. 

4.  Malice  in  the  suing  out  of  process 
is  not  an  element  of  an  action  for 
abuse  of  process,  but  malicious  mis- 
use, or  abuse  of  process  properly  sued 
out,  must  be  alleged  and  proved. 

[See  1  R.  C.  L.  104.] 

Evidence  —  presumption  of  malice. 

5.  Malice  is  implied  from  an  inten- 
tional and  wilful  perversion  of  proc- 
ess lawfully  sued  out,  to  the  unlawful 
injury  of  another. 

[See  1  R.  C.  L.  113.] 

Case  —  doing  lawful  act. 

6.  It  is  a  wrong  to  do  a  lawful  act 
in  an  unlawful  way. 

[See  1  R.  C.  L,  103.] 

Pleading  —  abuse  of  process  —  al- 
legation of  malice. 

7.  A  complaint  in  an  action  to  re- 
cover for  abuse  of  process  need  not 
expressly  charge  malice,  but  if  it  does 
not,  it  must  aver  facts  from  which 
the  law  implies  the  malice. 

[See  1  R.  C.  L.  113.] 

Abuse  of  process  —  redress  of  private 
wrong. 

8.  It  is  illegal  to  use  the  criminal 
process  of  the  state  merely  to  redress 
a  private  wrong. 

[See  1  R.  C.  L.  108.] 


Statutes  —  c<mstruction  —  ejusdem 
generis. 

9.  A  statute  permitting  compromise 
when  one  is  held  to  answer  a  charge 
of  assault  and  battery,  or  other  mis- 
demeanor for  which  there  is  a  remedy 
by  civil  action,  is  not  limited  to  mis- 
demeanors of  the  same  nature  as  as- 
sault and  battery,  under  the  rule  of 
ejusdem  generis. 

Malicious  prosecution  —  eflPect  of  com- 
promise. 

10.  A  voluntary  compromise  of  a 
criminal  prosecution  by  the  procure- 
ment or  with  the  consent  of  the  ac- 
cused in  itself  defeats  a  recovery  in  a 
subsequent  action  for  malicious  pros- 
ecution based  upon  the  criminal  pro- 
ceeding. 

[See  18  R.  C.  L.  26.] 

Abuse  of  process  —  want  of  probable 
cause.  * 

11.  The  element  of  want  of  probable 
cause  is  immaterial  in  actions  for 
abuse  of  process. 

[See  1  R.  C.  L.  104.] 

i—  question  <^>en. 

12.  The  question  of  the  constitu- 
tionality of  the  statute  under  which 
process  is  issued,  or  the  fact  that  the 
claim  was  barred  by  the  Statute  of 
Limitations,  cannot  be  raised  in  an  ac- 
tion for  abuse  of  process. 

[See  1  R.  C.  L.  102.] 

Appeal  —  error  in  instructions. 

13.  Error  in  instructions  is  harm- 
less if,  upon  the  evidence,  the  verdict 
reached  was  the  only  one  which  could 
properly  have  been  rendered. 

[See  2  R.  C.  L.  257.] 

—  inadmissible  evidence. 

14.  There  is  no  reversible  error  ia 
the  admission  of  evidence,  the  exclu- 
sion of  which  could  not  properly  have 
produced  a  different  result. 

[See  2  R.  C.  L.  247  et  seq.] 


Error  to  the  Circuit  Court  for  Lunenburg  County  to  review  a  judgment 
in  favor  of  defendants  in  a  proceeding  to  recover  damages  for  abuse  of 
process  resulting  in  an  arrest  to  collect  a  debt.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

(Acts  1912,  p.  232),  declares  "that 
it  shall  be  unlav\rf ul  for  any  person 
to  borrow  money  from  any  person, 
firm  or  corporation  conducting  a 
business  as  sales  tobacco  warehouse- 
men upon  a  written  promise  or 
pledge  to  sell  with  or  through  said 
person,  firm  or  corporation,  any  to- 


Mr.  George  E.  Allen  for  plaintiff  in 
error. 

Messrs.  Booker,  McKinney,  &  Settle 

for  defendants  in  error. 

Kelly,  J.,  delivered  the  opinion  of 
the  court: 

Section  1  of  an  act  of  the  general 
assembly,  approved  March  11,  1912 
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bacco,  and  thereafter  fail  or  refuse 
to  comply  with  the  conditions  of 
said  written  promise  or  pledge/' 

And  section  2  thereof  provides 
that  any  person  who  shall  fail  to 
comply  with  such  written  pledge,  or 
to  repay  the  amount  borrowed,  with 
legal  interest,  shall  be  guilty  of  a 
misdemeanor,  and  punished  by  fine, 
or  imprisonment,  or  both. 

A  warrant,  issued  by  a  justice  in 
Halifax  county,  at  the  instance  of 
Murray-Lacy  &  Company,  tobacco 
warehousemen,  charging  J.  Y. 
Glidewell  with  having  obtained 
from,  and  failed  to  repay  to  them, 
the  sum  of  $93,  under  circumstances 
constituting  a  violation  of  this  stat- 
ute, was  placed  in  the  hands  of  J. 
T.  Bass,  a  constable  of  the  county, 
who  was  also  an  employee  of  Mur- 
ray-Lacy &  Company,  and,  as  such,, 
charged  with  the  duty  of  collecting 
outstanding  obligations  due  to  them. 
He  took  the  warrant  to  the  home  of 
Glidewell,  who  resided  in  Lunen- 
burg county  some  6  or  7  miles  from 
the  town  of  Victoria,  and,  not  find- 
ing him  at  home,  proceeded  to  Vic- 
toria and  delivered  the  warrant  to 
the  town  sergeant  with  instructions 
to  execute  the  same,  having  first, 
however,  had  it  duly  indorsed  by  a 
Lunenburg  justice,  as  provided  by 
§  3957  of  the  Code.  The  arrest  was 
effected  by  the  sergeant  about  8 
o'clock  in  the  afternoon  of  that  day. 
Bass  was  notified,  and  returned  at 
once  to  Victoria.  Upon  his  return, 
he  asked  Glidewell  "what  he  expect- 
ed to  do."  After  some  conversation 
not  detailed  in  the  record,  it  was 
tentatively  agreed  between  them 
that  if  Glidewell  would  execute  a 
new  note,  with  security,  covering 
the  $93  mentioned  in  the  warrant, 
the  correctness  of  which  as  a  civil 
liability  he  did  not  deny,  he  would 
be  at  once  released  and  the  war- 
rant dismissed.  He  was  not  willing, 
however,  to  definitely  conclude  any 
adjustment  of  the  matter  without 
consulting  counsel,  and  accordingly 
the  parties  repaired  to  the  law  office 
of  his  attorney,  Mr.  George  E.  Al- 
len. Upon  being  asked  by  Mr.  Al- 
len, **What  do  you  want?"  Mr.  Bass 


98  S.   E.   665.) 

replied,  "We  want  money."  The 
subject  of  compromise  was  then 
taken  up,  and,  upon  an  offer  made 
by  Glidewell  (but  against  the  ad- 
vice of  his  attorney,  who  stated  that 
Bass  had  no  right  to  make  the  ar- 
rest, and  that  the  law  under  which  , 
the  warrant  was  issued  was  uncon- 
stitutional), the  new  note,  with  se- 
curity, was  executed,  and  Glidewell 
was  immediately  released.  Bass 
then  promptly  proceeded  to  Halifax 
county,  and  had  the  warrant  dis- 
missed. 

In  order  to  show  fully  all  the  cir- 
cumstances under  which  Glidewell 
made  the  settlement,  the  following 
additional  incidents  should  be  men- 
tioned: He  had  walked  from  his 
home  to  Victoria  to  get  medicine  for 
his  sick  child,  but  whether  Bass  was 
informed  of  this  fact  does  not  ap- 
pear. The  child's  illness  does  not  • 
seem  to  have  been  regarded  very 
seriously  by  him,  as  he  remained  in 
Victoria  for  some  time  after  the 
settlement  was  made.  He  was  told 
by  Bass  that  unless  the  matter  was 
settled  he  would  not  be  released,  but 
would  be  taken  before  the  Halifax 
justice,  and  would  certainly  be  con- 
victed* After  his  arrest,  he  was  not 
confined  in  jail,  was  allowed  to  stay 
at  his  brother's  home,  apparently 
without  guard,  was  subjected  to  no 
harsh  or  oppressive  treatment  by 
the  officers,  but  was  kept  under  for- 
mal arrest  from  3  o'clock  in  the 
afternoon  until  the  settlement  was 
concluded  about  11  o'clock  that 
night.  During  the  negotiations, 
Bass  refused  to  release  the  prisoner 
upon  an  offer  by  the  latter's  counsel 
to  be  responsible  for  his  appearance 
to  answer  the  warrant  at  a  future 

day. 

Shortly  after  the  termination,  in 
the  manner  already  set  out,  of  the 
criminal  prosecution  against  Glide- 
well,  he  instituted  the  present  pro- 
ceeding, by  notice  of  motion,  against 
Murray-Lacy  &  Company  and  T.  J. 
Bass,  to  recover  damages  of  them 
alleged  to  have  resulted  from  his  ar- 
rest and  imprisonment.  The  notice 
charged  that  the  defendants  wrong- 
fully,  unlawfully,   and   maliciously 
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sued  out  a  criminal  warrant  against 
the  plaintiff,  and  caused  his  arrest 
thereunder,  "not  for  the  purpose  of 
enforcing  the  criminal  laws  of  the 
commonwealth,  but  solely  for  the  ul- 
terior and  unlawful  purpose  of  en- 
.  forcing  the  collection  of  a  debt  of 
which  plaintiff  would  otherwise 
have  been  discharged."  The  notice, 
which  was  entirely  informal,  did 
not  attempt  to  designate,  eo  nomine, 
the  cause  of  action ;  but  the  petition 
upon  which  this  writ  of  error  was 
granted  interprets  it  as  "a  tort,  con- 
sisting of  the  abuse  of  process  in 
using  the  criminal  law  to  collect  a 
debt."  The  case,  as  attempted  to  be 
made  out  by  the  plaintiff,  was  tried 
upon  this  interpretation,  and  we 
shall  deal  with  it  accordingly. 

Upon  the  trial,  there  was  a  ver- 
dict and  judgment  for  the  defend- 
ants. 

The  cause  of  action  sought  to  be 
maintained  in  this  proceeding  is  not 
malicious  prosecution  or  false  im- 
prisonment, but  the  kindred,  though 
less  common,  one,  of  abuse  of  proc- 
ess.   So  far  as  we  know,  there  is 

no     Virginia     case 

l?i"bt"o'f'k7«o;!  upon    the    subject. 

It  is  well  settled, 
however,  as  a  general  proposition  of 
law,  that  abuse  of  process,  as  dis- 
tinguished from  malicious  prosecu- 
tion and  from  false  imprisonment, 
may  constitute  an  independent  cause 
of  action. 

The  distinctive  nature  of  an  ac- 
tion for  abuse  of  process,  as  com- 
pared with  the  actions  for  malicious 

prosecution  and 
false  imprisonment, 
is  that  it  lies  for 
the  improper  use  of  a  regularly  is- 
sued process,  not  for  maliciously 
causing  process  to  issue,  or  for  an 
unlawful  detention  of  the  person. 

In  Wood  V.  Graves,  144  Mass. 
365,  59  Am.  Rep.  95,  11  N.  E.  567, 
the  court  said:  "There  is  no  doubt 
that  an  action  lies  for  the  malicious 
abuse  of  lawful  process,  civil  or 
criminal.  It  is  to  be  assumed,  in 
such  a  case,  that  the  process  was 
lawfully  issued  for  a  just  cause,  and 
is  valid  in  form,  and  that  the  arrest 


—w^li  at 
conaititates. 


or  other  proceeding  upon  the  proc- 
ess was  justifiable  and  proper  in  its 
inception.  But  the  grievance  to  be 
redressed  arises  in  consequence  of 
subsequent  proceedings.  For-  ex- 
ample, if,  after  an  arrest  upon  civil 
or  criminal  process,  the  person  ar- 
rested is  subjected  to  unwarrantable 
insults  and  indignities,  is  treated 
with  cruelty,  is  deprived  of  proper 
food,  or  is  otherwise  treated  with 
oppression  and  undue  hardship,  he 
has  a  remedy  by  an  action  against 
the  officer,  and  against  others  who 
may  unite  with  the  officer  in  doing 
the  wrong." 

Freeman,  in  a  note  to  Bradshaw 
V.  Frazier,  86  Am.  St.  Rep.  406, 
says:  "An  action  for  the  abuse  of 
a  process  of  arrest  usually  presup- 
poses that  the  arrest  under  the  proc- 
"ess  was  proper  in  its  inception,  and 
is  founded  on  grievances  arising  in 
consequence  of  subsequent  proceed- 
ings"— citing  Whitten  v.  Bennett, 
30  C.  C.  A.  140,  57  U.  S.  App.  145, 
86  Fed.  406 ;  Wood  v.  Graves,  supra. 

In  1  R.  .C.  L.  pp.  101,  102,  with 
reference  to  this  particular  cause  of 
action,  it  is  said:  "There  has  been 
considerable  confusion  in  the  books 
as  to  the  exact  scope  of  the  action 
for  abuse  of  process,  and  numerous 
cases  may  be  found  where  it  has 
been  confounded  with  other  classes 
of  actions.  .  .  .  Abuse  of  legal 
process  consists  in  the  malicious 
misuse  or  misapplication  of  that 
process,  to  accomplish  some  purpose 
not  warranted  or  commanded  by  the 
writ.  In  brief,  it  is  the  malicious 
perversion  of  a  regularly  issued 
process,  whereby  a  result  not  law- 
fully or  properly  attainable  under  it 
is  secured.  .  .  .  The  cases  based 
upon  a  pure  abuse  of  process  are 
comparatively  few,  though  there 
are  numerous  cases  referred  to  and 
cited  as  such  which  are  in  fact  ac- 
tions for  malicious  prosecution. 
.  .  .  The  distinctive  nature  of 
an  action  for  malicious  abuse  of 
process,  as  compared  with  an  action 
for  malicious  prosecution,  is  that  it 
lies  for  the  improper  use  of  process 
after  it  has  been   issued,  not   for 
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maliciously  causing  process  to  is- 
sue." 

In  Cooley  on  Torts,  3d  ed.  p.  355, 
the  author  says :  "Two  elements  are 
necessary  to  an  action  for  the  ma- 
licious abu3e  of  legal  process :  First, 
the  existence  of  an  ulterior  purpose ; 
and,  second,  an  act  in  the  use  of  the 
process  not  proper  in  the  regular 
prosecution  of  the  proceeding.  Reg* 
idar  and  legitimate  use  of  process^ 
though  with  a  had  intention,  is  not 
a  malicums  abuse  of  process." 
(Italics  added.) 

See  also  to  the  same  general  effect 
as  the  foregoing :  32  Cyc.  641 ;  3 
Ann.  Gas.  722,  note;  Malone  v. 
Belcher,  Ann.  Cas.  1915A,  830, 
note  831,  832  (216  Mass.  209,  49 
L.R.A.(N.S.)  753,  103  N.  E.  637). 

The  civil  injury  now  under  dis- 
cussion is  sometimes  referred  to, 
even  by  the  same  text-writers  and  in 
the  same  judicial  opinions,  as  "ma- 
licious abuse  of  process,"  and  at 
other  times  merely  as  "abuse  of 
process.'*  This  alternative  use  of 
these  expressions  is  not  usually  in- 
tended to  be  discriminative,  but 
there  is  at  least  a  conflict  of  state- 
ment in  the  authorities  as  to  the  ne- 
cessity of  averring  and  proving 
malice  in  cases  of  th|s  character.  3 
Ann.  Cas.  722;  Ann.  Cas.  1915A, 
832.  It  seems  to  us,  however,  that 
there  is  no  reason  for  any  confusion 
of  thought,  or  for  any  difference  of 
opinion,  as  to  the  part  which  mal- 
ice plays  in  such  cases.  The  true 
rule  would  plainly  seem  to  be  that 

it  is  not  necessary 
to  allege  or  prove 
that  the  process  was 
maliciously  sued  out,  as  in  malicious 
prosecution,  but  that  it  is  necessary 
to  allege  and  prove  that  the  process, 
after  being  properly  sued  out,  was 
maliciously  misused  or  abused.  The 
authorities  are  practically  unani- 
mous in  holding  that,  to  maintain 
the  action,  there  must  be  proof  of  a 
wilful  and  intentional  abuse  or  mis- 
use of  the  process  for  the  accom- 
plishment of  some  wrongful  object 
—an  intentional  and  wilful  perver- 
sion of  it  to  the  unlawful  injury  to 


—what  aeees- 
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another.    From  such  use  or  employ- 
ment of  the  process.    Evidence- 

as  from  any  other  presumption  of 
wilful  wrong,  the  """""*• 
law  implies  malice.  It  is  safe  to  say 
that  no  action  for  abuse  of  process 
can  be  maintained  without  proof 
that  the  process  was  used  under  cir- 
cumstances amounting  to  either  ac- 
tual or  implied  malice. 

To  sum  up  this  branch  of  the  dis- 
cussion, if  process  is  wilfully  used 
for  a  purpose,  not  justified  by  the 
law,  it  is  an  abuse  for  which  an  ac- 
tion will  lie.    The  abuse  consists  in 
the  unlawful  use.    While  it  cannot 
be  wrong  to  do  a 
lawful  act  in  a  law-  r«*;^t;rJ*i*e"f 
ful    way,    it    is    a 
wrong    to    do     a    lawful    act    in 
an   unlawful   way.     It  is   the   un- 
lawful   method    by   which   the  act 
is    done    that    gives    rise    to    the 
action,  and  the  in-  _ 

tentional  use  of  this    rbn^e*o?i>roceas 

method    constitutes  "^Vice?**"*"  **' 
malice  in  law.    The 
malice     need     not     be     expressly 
charged ;  but,  if  not,  there  must  be 
an  averment  of  facts  from  which 
the  law  implies  the  malice. 

The  texts  and  judicial  opinions  to 
which  we  have  referred  are  replete 
with  citations  to  other  similar  dis- 
cussions, covering  every  conceivable 
phase  of  the  tort  known  as  ''abuse 
of  process."  Further  elaboration  or 
more  extended  citation  here  would 
serve  no  good  purpose.  The  opening 
brief  of  counsel  for  the  plaintiflf  in 
error  contains  a  very  satisfactory 
collection  and  review  of  the  leading 
authorities  on  the  subject,  and  con- 
cludes with  a  summary  which  we 
believe  to  be  a  correct  and  a  suf- 
ficiently complete  compendium  of 
the  law  for  all  of  the  purposes  of 
the  instant  case.  We  therefore 
quote  from  the  brief  as  follows: 
"An  examination  of  these  authori- 
ties will  clearly  show  that  the  only 
essentials  of  the  action  of  abuse  of 
process  are,  first,  an  ulterior  motive, 
and,  secondly,  an  act  in  the  use  of 
the  process  not  proper  in  the  regular 
prosecution  of  the  proceeding, 
though   it    is    immaterial    whether 
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such  process  is  baseless  or  not,  the 
abuse  consisting  in  its  perversion  to 
some  unlawful  purpose  and  in  the 
wilful  and  oppressive  use  of  it  after 
its  issue." 

The  plaintiff's  case,  however, 
when  tested  by  the  law  as  thus  cor- 
rectly stated  by  his  counsel,  cannot 
be  maintained.  It  may  be  conceded 
that  the  first  essential  element  of 
the  tort,  an  ulterior  motive,  was  es- 
tablished. To  say  the  least  of  it,  the 
evidence  tended  strongly  to  show 
that  the  real  purpose  of  the  defend- 
ants was  not  to  enforce  the  criminal 
law,  but  to  collect  their  debt,  and, 
as  a  general  proposition,  it  is  illegal 
to  use  the  criminal  processes  of  the 

state  merely  to  re- 

Aboiie  of  process    *;*^»'^    «»**^*v.»j     wv    **' 

—redress  of  dress      a      private 

private  wrongr.        ^^.^^^        ^^^  ^^^^^^ 

this  ulterior  purpose  can  be  made 
the  basis  of  a  recovery  in  an  action 
for  the  abuse  of  process,  it  must  be 
coupled  with  the  second  essential  ele- 
ment; that  is,  with  "an  act  in  the 
use  of  the  process,  not  proper  in  the 
regular  prosecution  of  the  proceed- 
ing," amounting  to  its  perversion  to 
some  unlawful  purpose.  Proof  of 
indirect  motive  will  not  alone  sus- 
tain the  action.  1  R.  C.  L.  103,  86 
Am.  St.  Rep.  note,  p.  399,  and  other 
authorities  cited,  supra.  It  is  at 
this  point  that  the  plaintiff's  case 
unmistakably  breaks  down. 

Whatever  motive  and  purpose  the 
defendants  might  have  had,  what 
they  actually  did  was  in  keeping 
with  the  object  of  the  Act  of  March 
11, 1912,  and  with  the  general  legis- 
lative policy  of  the  state  with  refer- 
ence to  misdemeanors  of  a  minor 
character  for  which  the  party  ag- 
grieved has  also  a  private  remedy. 
There  can  be  no  doubt  that  the  act 
under  which  the  warrant  was  issued 
was  primarily  intended  to  protect 
tobacco  warehousemen  against  the 
loss  of  advances  of  the  kind  made  by 
the  defendants  in  this  case.  Nor 
was  there  an3rthing  reprehensible 
or  unlawful  in  the  settlement  which 
the  defendants  made  with  the  plain- 
tiff, by  virtue  of  which  the  prosecu- 
tion was  withdrawn  and  the  war- 
rant dismissed.  The  transaction 
does  not  fall  within  the  condemna- 


tion of  §  3760  of  the  Code  against 
concealing  or  compounding  offenses, 
but  rather  within  the  spirit,  if  not 
within  the  terms,  of  §  3973,  author- 
izing a  private  adjustment  between 
the  parties  immediately,  concerned 
in  misdemeanors  for  which  there  is 
a  remedy  by  civil  action.  The  sec- 
tion last  cited,  so  far  as  it  need  be 
quoted  here,  is  as  follows:  "When 
a  person  is  in  jail  or  under  recog- 
nizance to  answer  a  charge  of  as- 
sault and  battery  or  other  misde- 
meanor, for  which  there  is  a  remedy 
by  civil  action,  ...  if  the  party 
injured  appear  before  the  judge  or 
justice  who  made  the  commitment 
or  took  the  recognizance,  and  ac- 
knowledge in  writing  that  he  has  re- 
ceived satisfaction  for  the  injury, 
such  judge  or  justice,  in  his  discre- 
tion, may,  by  an  order  under  his 
hand,  supersede  the  commitment  or 
discharge  the  recognizance  as  to  the 
accused  and  witnesses." 

It  is  contended  that  the  formali- 
ties of  the  foregoing  section  were 
not  complied  with  in  the  instant 
case.  It  does  not  affirmatively  ap- 
pear that  the  defendants  ("parties 
injured")  "acknowledged  in  writing 
that  they  had  received  satisfaction 
for  the  injury,"  nor  just  what  were 
the  terms  of  the  final  order  of.  dis- 
missal ;  but  it  does  appear  that  they 
in  fact  received  satisfaction,  ap- 
peared before  the  justice,  and  had 
the  warrant  dismissed.  This  was 
done  upon  a  proposition  made  by 
the  accused,  and  was  so  much  in  ac- 
cord with  what  he  desired  that  he 
concluded  the  arrangement  against 
the  advice  of  his  counsel.  We  need 
not  stop  to  inquire  whether  this 
possibly  irregular  dismissal  of  the 
warrant  would  have  constituted  a 
valid  and  complete  defense  on  his 
part  against  any  subsequent  effort 
by  the  common-  „„.^  ^,  crimm.i 
wealth  to  proceed  process  to  eoi- 
against  him  crimi-  *^^*  ***••' 
nally  for  the  same  cause.  It  is  cer- 
tain that  he  himself  cannot  be  heard 
to  complain  of  the  alleged  irregu- 
larity. 

It  is  further  argued,  however, 
that  §  3973  of  the  Code  does  not  ap- 
ply to  cases  of  this  kind,  because  the 
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meanor/^  following  the  specific 
words,  "assault  and  battery/'  must, 
under  the  principle  of  ejusdem 
generis,  be  limited  to  other  misde- 
meanors of  the  same  kind  as  as- 
sault and  battery,  or,  as  otherwise 
expressed  in  the  reply  brief,  "to 
cases  of  assault  and  battery,  or  other 
misdemeanors  resulting  in  personal 
injuries."  Mr.  Lile,  in  his  Notes  on 
Statutes  (p.  29,  §  48) ,  states  the  fa- 
miliar rule  of  construction  here  in- 
voked as  follows:  "Where  particu- 
lar classes  of  persons  or  things  are 
mentioned  in  a  statute,  general 
words  preceding  or  following  are 
to  be  restricted  to  persons  or  things 
of  a  like  kind  with  those  particular- 
ly mentioned,  unless  plainly  other- 
wise intended." 

It  is  clear  that  the  construction 
of  §  3973  is  not  within  the  rule,  be- 
cause '*plainly  otherwise  intended." 
The  statute,  instead  of  impliedly  re- 
stricting the  meaning  of  the  words, 

"other  misdemean- 
ors," to  offenses  of  a 
kindred  nature  with 
assault  and  battery,  expressly  ex- 
tends their  meaning  so  as  to  include 
the  misdemeanor  here  involved 
along  with  all  others  "for  which 
there  is  a  remedy  by  civil  action." 

A  voluntary  compromise  of  a 
criminal  prosecution,  by  the  pro- 
curement or  with  the  consent  of  the 

accused,  in  itself 
!f!^^a*ion-        defeats  a  recovery 

:«p*r;Li-.         i?  a  subsequent  ac 

tion  for  malicious 
prosecution  based  upon  the  criminal 
proceeding.  Russell  v.  Morgan,  24 
R.  I.  134,  52  Atl.  809 ;  Langford  v. 
Boston  &  A.  R.  Co.  144  Mass.  431, 11 
N.  E.  697.  If  it  be  true,  as  contend- 
ed on  behalf  of  the  plaintiff  in  error, 
that  this  rule  does  not  apply  in  a 
case  of  abuse  of  process,  still  the  ex- 
istence of  the  rule  itself  shows  that 
private  adjustments  of  criminal 
prosecutions  are  not  unusual,  and 
are  frequently  recognized  as  proper. 
We  have  seen  that  in  Virginia  set- 
tlements of  this  character  are  ex- 
pressly provided  for  by  statute,  as 
to  misdemeanors  like  that  for  which 


was  being 
prosecuted,  and  this  is  in  accord 
with  the  general  policy  of  the  law. 
Of  course,  compounding  or  conceal- 
ing crimes,  or  stifling  prosecutions 
to  defeat  the  ends  of  justice,  will  not 
be  countenanced  or  permitted;  but, 
as  said  in  3  Wharton's  Criminal 
Law,  8  1877,  p.  2079 :  "In  prosecu- 
tions for  offenses  and  cheats  not  in- 
volving any  great  offense  against 
the  public,  the  courts  will  encourage 
settlements  between  the  parties  as 
less  injurious  to  the  public  than 
litigation." 

Our  conclusion  is  that  there  was 
no  abuse,  no  malicious  use,  and  no 
perversion  of  the  process  sued  out 
against  the  plaintiff  in  error.  There 
was  no  extortion  thereunder,  no 
collection  of  money  not  due  from 
him,  and  he  was  subjected  to  no 
oppression,  and  to  no  indignity  ex- 
cept such  as  was  incident  to  an  or- 
derly arrest  under  due  and  regular 
process.  The  averment,  in  his  no- 
tice of  motion,  that  but  for  the  crim- 
inal prosecution  he  "would  have 
been  discharged"  from  the  payment 
of  the  debt,  and  the  statement  in  his 
bill  of  particulars  that  he  had  been 
adjudicated  a  bankrupt,  are  not  sup- 
ported by  any  proof,  and  appear  to 
have  been  abandoned.  Whatever 
motive  may  have  prompted  the  de- 
fendants, they  had  a  moral  and  legal 
right  to  accept  satisfaction  and 
withdraw  the  prosecution  substan- 
tially as  they  did;  and  there  is  no 
ground  upon  which  the  plaintiff  can 
legally  ask  for  damages  against 
them  in  this  action. 

A  number  of  decisions  from  other 
jurisdictions  are  cited  in  the  brief 
of  counsel  for  plaintiff  in  error  to 
support  the  proposition  there  ad- 
vanced that  criminal  process  cannot 
be  wrongfully  used  to  collect  a  debt, 
and  that  in  such  cases  it  is  not  nec- 
essary to  prove  malice  or  want  of 
probable  cause.  The  last-named 
element,  want  of  ^^„.^  ^,  ^,„^^„ 
probable  cause,  is,  -wmnt  of 
of  course,  imma- 
terial in  all  such  cases,  because  that 
relates  to  the  suing  out  and  not  to 
the  use  of  the  process.    We  concede 
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also,  and  indeed  it  follows  from 
what  we  have  already  said  in  this 
opinion,  that  criminal  process  can- 
not be  wrongfully  used  to  collect  a 
debt,  if  by  "wrongfully"  is  meant  a 
perversion  or  oppressive  use  of  the 
process,  as  distinguished  from  the 
secret  motive  which  the  party  may 
have  in  procuring  its  issuance.  As 
to  the  proof  of  malice,  we  have  seen 
that  such  proof  is  not  necessary  as 
to  the  issuance,  but  is  necessary  to 
the  use,  of  the  process,  in  order  to 
sustain  an  action  of  this  character. 
If  any  of  the  decisions  relied  upon 
by  counsel  for  the  proposition  recit- 
ed at  the  beginning  of  this  para- 
graph, or  for  any  other  proposition, 
are  in  real  conflict  with  the  conclu- 
sions we  have  reached,  we  should 
feel  obliged  to  disregard  them;  but 
we  think  it  will  be  found  that  there 
is  no  substantial  conflict  between 
those  cases  and  our  decision  in  the 
present  case.  We  will  advert  to  a 
few  of  them,  by  way  of  illustration : 

In  the  case  of  McClenny  v.  In- 
verarity,  80  Kan.  569,  24  L.R.A. 
(N.S.)  301, 103  Pac.  82,  which  mote 
nearly  supports  the  plaintiff's  con- 
tention than  any  other  authority  to 
which  our  attention  has  been  called, 
"the  evidence  disclosed  the  fact  that 
a  warrant  for  the  arrest  of  the 
plaintiff  upon  a  criminal  charge  was 
used  to  collect  a  debt,  and,  it  seems, 
to  extort  an  additional  amount;" 
and,  moreover,  there  were  aggravat- 
ing and  oppressive  circumstances  in 
that  case,  in  connection  with  the 
arrest. 

Lockhart  v.  Bear,  117  N.  C.  298, 
23  S.  E.  484,  was  a  case  in  which  a 
process  of  arrest  was  used  to  force 
a  debtor  to  pay  a  debt  out  of  prop- 
erty legally  exempt  from  execution, 
and  thus  became  a  case  for  recovery, 
because  the  process  was  used  to 
compel  the  accused  to  do  some- 
thing which  he  was  under  no  legal 
obligation  to  do,-  and  against  which 
he  would  have  had  a  good  defense  in 
a  civil  proceeding. 

Shaw  V.  Spooner,  9  N.  H.  197,  32 
Am.  Dec.  348,  was  a  case  in  which 
a  criminal  prosecution  was  institut- 
ed against  a  nonresident  defendant, 


by  virtue  of  which  extradition  was 
procured,  and  the  defendant,  thus 
brought  within  the  jurisdiction, 
was  then  induced  to  settle  a  civil 
liability  in  order  to  rid  himself  of 
the  criminal  prosecution.  The  opin- 
ion clearly  indicated  that  the  process 
was  improperly,  if  not  dishonestly, 
used  to  bring  about  the  extradition, 
and  that  the  settlement  made  with 
the  defendant  was  one  not  in  accord 
with  a  sound  legislative  and  judicial 
policy. 

In  Wood  V.  Graves,  144  Mass.  365, 
59  Am.  Rep.  95,  11  N.  E.  567,  a  re- 
covery was  sustained,  but  the  opin- 
ion in  that  case  directly  supports 
our  conclusion  here.  That  this  is 
true  is  shown,  not  only  by  our  quo- 
tation therefrom  in  a  previous  para- 
graph, but  from  the  following  lan- 
guage with  which  that  opinion, 
after  reviewing  the  instructions, 
concludes:  "Under  these  instruc- 
tions, the  jury  could  not  properly 
hold  the  defendants  responsible  for 
merely  setting  the  criminal  law  in 
motion,  and  arresting  the  plaintiff 
and  holding  him  in  custody  until  his 
discharge;  but  only  for  some  dis- 
tinct act  or  omission,  which  amount- 
ed to  a  misuse  or  abuse  of  the  proc- 
ess after  it  had  issued,  some  indig- 
nity or  oppression  beyond  the  mere 
fact  of  arrest  and  detention,  some 
separate  pressure  to  compel  him  to 
make  the  settlement." 

We  may  well  conclude  this  refer- 
ence to  the  authorities  cited  for  the 
plaintiff  by  saying,  in  the  language 
of  the  court  in  Bartlett  v.  Christ- 
hilf,  69  Md.  219,  14  Atl.  518:  "All 
these  are  instances  in  which  the 
writ,  regularly  and  properly  sued 
out,  was  perverted,  abused,  and 
made  an  instrument  of  oppression" 
— a  classification  which  does  not 
embrace  the  case  at  bar. 

It  only  remains  to  consider  brief- 
ly two  contentions  on  behalf  of  the 
plaintiff  in  error,  not  embraced  in 
the  foregoing  discussion.  The  first 
is  that  the  warrant  was  barred  by 
limitation ;  and  the  second,  that  the 
Act  of  March  11,  1912,  is  unconsti- 
tutional. Regardless  of  their  mer- 
its, neither  of  these  propositions  can 
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be  availed  of  by  the  plaintiff  in  this 
proceeding".  Whether  either  or 
both  of  them  are  sound  propositions, 
and  what  effect  they  might  have  had 
in  an  action  for  false  imprisonment 
or  malicious  prosecution,  are  ques- 
tions which  susrgest  themselves,  but 
which  are  not  material  to  the  pres- 
ent controversy.  They  have  to  do, 
not  with  the  use  or  abuse  of  process, 
but  with  its  original  issuance  and 
validity.  The  plaintiff  chose  to  sue 
for  abuse  of  process,  apparently 
and  perhaps  correctly  believing 
that,  in  view  of  the  facts  of  his  case, 
this  form  of  action  was  more  favor- 
able to  him  than  any  other  he  might 

adopt.  We  need 
hardly  repeat  that 
an  action  for  abuse  of  process  pre- 
supposes an  originally  valid  and 
regular  process,  duly  and  properly 
issued.  Authorities  cited,  supra. 
There  might,  of  course,  be  action- 
able abuses  of  process  not  thus  orig- 
inally regular  and  properly  issued; 
but  any  action  for  such  abuse  would 
necessarily  ignore  the  infirmities  in 
the  process  itself,  and  rely  upon  the 
abuse  of  it  after  it  had  been  sued 
out,  the  latter  constituting  the  gist 
of  the  action. 


—question  open. 


Having  reached  the  foregoing 
conclusions,  it  becomes  unnecessary 
to  discuss  in  detail  the  numerous  as- 
signments of  error  upon  which  we 
are  asked  to  reverse  the  judgment 
of  the  lower  court.  They  relate  to 
instructions  given  or  refused,  to  the 
admission  of  certain  evidence,  and 
to  the  refusal  of  the  court  to  set 
aside  the  verdict  as  contrary  to  the 
law  and  the  evidence. 

Upon  the  evidence  as  introduced, 
a  verdict  for  the  defendants  was  the 
only  one  which  the  jury  could  have 
properly   rendered ; 

and,  as  a  result,  if  ti^\^:l;;;^:t\ll.. 

there  was  any  error 

in  regard  to  the  instructions,  it  was 

harmless.    Perrow  v.  Rixey,  119  Va. 

192,  89  S.  E.  101,  and  cases  cited. 

The  evidence  which  was  admitted 

over  the  plaintiff's  objection  was  of 

such  a  character  as 

that    its    exclusion  ZlYS^^lT'"'^'' 

could  not  properly 

have   produced   a  different   result. 

Its   admission,    therefore,   did   not 

prejudice  his   rights.     Norfolk   v. 

Southern  R.  Co.  117  Va.  101,  110, 

83  S.  E.  1085. 

There  is  no  error  in  the  judgment 
complained  of,  and  it  is  affirmed. 


ANNOTATION. 
Civil  liability  for  use  of  criminal  process  to  collect  debL 


I.  Introductory,  233. 
II.  General  rule,  233. 

III.  Nature  of  tort,  236. 

IV.  Measure  of  damages,  237. 

/.  Introductory, 

This  note  is  limited  to  cases  wherein 
&ii  action  was  instituted  for  damages 
caused  by  the  use  of  criminal  process 
to  collect  a  debt,  excluding  those  cases 
wherein  duress  from  such  a  use  of 
process  was  asserted. 

II.  General  rule. 

A  person  who  uses  a  criminal  proc- 
ess for  the  purpose  of  collecting  or 
enforcing  the  payment  of  a  debt  is  li- 
able for  the  damages  caused  thereby, 
McClenny  V.  Inverarity  (1909)  80  Kan. 
569,  24  L.R.A.(N.S.)  301,  103  Pac.  82; 
Wood  V.  Graves  (1887)  144  Mass.  366, 


59  Am.  Rep.  95, 11  N.  E.  567;  Marlatte 
V.  Weickgenant  (1907)  147  Mich.  266, 
110  N.  W.  1061;  Holley  v.  Mix  (1829) 
3  Wend.  (N.  Y.)  350,  20  Am.  Dec.  702 ; 
Prough  V.  Entriken  (1849)  11  Pa.  81. 
Thus,  in  McClenny  v.  Inverarity 
(Kan.)  supra,  it  appeared  that  the 
mortgagor  of  certain  chattels  moved 
the  mortgaged  chattels  out  of  the 
county,  in  violation  of  a  stipulation  in 
the  mortgage  agreement.  The  mort- 
gagee caused  a  warrant  for  the  mort- 
gagor's arrest,  for  fraudulently  dis- 
posing of  mortgaged  property,  to  be 
issued  and  placed  it  in  the  hands  of 
the  sheriff.  The  sheriff  told  the  mort- 
gagor that  he  had  a  warrant  for  his 
arrest,  but  if  he  would  pay  a  certain 
amount  he  would  not  be  arrested.  The 
mortgagor    thereupon    borrowed    the 
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necessary  money,  and  paid  the  sher- 
iflf.  The  amount  so  collected  was  more 
than  enough  to  pay  the  indebtedness 
of  the  mortgagor.  The  amount  collect- 
ed was  divided  between  the  mortgagor 
and  the  sheriff.  In  an  action  for  con- 
spiracy, abuse  of  process,  false  im- 
prisonment, intimidation,  and  extor- 
tion, the  court  held  that  all  those  who 
were  participants  in  the  abuse  of  the 
criminal  process  were  liable,  saying: 
'The  evidence  disclosed  the  fact  that 
a  warrant  for  the  arrest  of  the  plain- 
tiff upon  a  criminal  charge  was  used  to 
collect  a  debt,  and,  it  seems,  to  extort 
an  additional  amount.  The  justifica- 
tion suggested  is  that  the  prosecution 
was  begun  by  advice  of  the  county  at- 
torney, and  that  the  warrant  was  good 
upon  its  face.  Whatever  the  original 
motive  may  have  been,  the  subsequent 
conduct  of  the  defendants  reveals  an 
abuse  .  of  the  process.  The  prompt 
suggestion  of  the  constable,  after  first 
impressing  the  plaintiff  with  the  grav- 
ity of  the  supposed  offense,  that  'there 
is  a  way  out,'  was  such  a  publication 
of  the  motive  to  extort  money  as  to 
warrant  the  inference  that  this  was 
the  real  purpose  of  the  proceeding, — 
a  purpose  condemned  alike  by  the  law 
and  good  morals.  A  display  of  force 
was  used  to  intimidate,  not  to  enforce 
obedience  to  the  arrest,  for  no  opposi- 
tion had  appeared.  The  participation 
of  the  complaining  witness  in  this 
wrongful  conduct  might  have  been  in- 
ferred by  the  jury  from  the  circum- 
stances proved.  The  justice's  author- 
ity appears  to  have  been  used  only 
so  far  as  was  necessary  to  accomplish 
this  end.  After  the  money  had  been 
received,  that  authority  was  ignored, 
and  the  writ  was  not  returned  nor  the 
costs  taxed.  The  rights  of  the  alleged 
criminal,  as  well  as  of  the  public,  were 
disregarded.  Supposed  mileage  to  the 
amount  of  $70,  and  some  other  costs, 
so-called,  were  paid  to  the  constable 
by  Inverarity,  and  thus  the  $250,  less 
the  $5  paid  to  the  justice,  was  divided 
between  the  defendants." 

In  Wood  V.  Graves  (1887)  144  Mass. 
365,  59  Am.  Rep.  95,  11  N.  E.  567,  it 
appeared  that  the  plaintiff  was  the 
treasurer  of  a  railroad  company,  and 
the  defendants  were  sureties  on  his 


bond  as  treasurer.  An  action  was  in- 
stituted by  the  railroad  company 
against  the  plaintiff  and  his  surejties, 
for  the  misappropriation  of  some  of 
the  company's  funds.  The  sureties 
had  the  plaintiff  indicted  for  the  mis- 
appropriation, for  the  purpose  of  com- 
pelling him  to  pay  the  debt.  On  mak- 
ing a  settlement  the  treasurer  was  re- 
leased from  custody.  The  court  held 
that  an*  action  would  lie  for  the  abuse 
of  process,  saying:  "There  is  no 
doubt  that  an  action  lies  for  the  mali- 
cious abuse  of  lawful  process,  civil  or 
criminal.  It  is  to  be  assumed,  in  such 
a  case,  that  the  process  was  lawfully 
issued  for  a  just  cause,  and  is  valid  in 
form,  and  that  the  arrest  or  other  pro- 
ceeding upon  the  process  was  justifi- 
able and  proper  in  its  inception.  But 
the  grievance  to  be  redressed  arises 
in  consequence  of  subsequent  proceed- 
ings. For  example,  if,  after  an  arrest 
upon  civil  or  criminal  process,  the 
person  arrested  is  subjected  to  unwar- 
rantable insults  and  indignities,  is 
treated  with  cruelty,  is  deprived  of 
proper  food,  or  is  otherwise  treated 
with  oppression  and  undue  hardship, 
he  has  a  remedy  by  an  action  against 
the  officer,  and  against  others  who  may 
unite  with  the  officer  in  doing  the 
wrong.  It  is  sometimes  said  that  the 
protection  afforded  by  the  process  is 
lost,  and  that  the  officer  becomes  k 
trespasser  ab  initio.  Esty  v.  Wilmot 
(1860)  15  Gray  (Mass.)  168;  Malcom 
V.  Spoor  (1846)  12  Met.  (Mass.)  279,' 
46  Am.  Dec.  675.  This  rule,  however, 
is  somewhat  technical,  and  is  hardly 
applicable  to  others  than  the  oflicer 
himself.  But  the  principle  is  general, 
and  is  applicable  to  all  kinds  of  abuses 
outside  of  the  proper  service  of  law- 
ful process,  whether  civil  or  criminal, 
that  for  every  such  wrong  there  is  a 
remedy,  not  only  against  the  officer 
whose  duty  it  is  to  protect  the  person 
under  arrest,  but  also  against  all  oth- 
ers who.  may  unite  with  him  in  inflict- 
ing the  injury.  Perhaps  the  most  fre- 
quent form  of  such  abuse  is  by  work- 
ing upon  the  fears  of  the  person  under 
arrest,  for  the  purpose  of  extorting 
money  or  other  property,  or  of  com- 
pelling him  to  sign  some  paper  to  give 
up  some  claim,  or  to  do  some  other  act 
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in  accordance  with  the  wishes  of  those 
who  have  control  of  the  prosecution." 

In  Marlatte  v.  Weickgenant  (1907) 
147.  Mich.  266,  110  N.  W.  1061,  it  ap- 
peared that  the  plaintiff  obtained 
from  the  defendant's  store  certain  ar- 
ticles on  approvaL  A  few  days  after 
obtaining  them  she  and  her  husband 
moved  to  another  town.  About  a 
month  later  the  defendant,  through 
one  of  his  clerks,  procured  a  warrant 
for  her  arrest,  on  the  charge  of  steal- 
ing some  of  the  articles.  The  clerk 
accompanied  an  officer  to  her  res- 
idence. She  was  told  that  she  would 
be  arrested  if  she  did  not  pay  for  all 
the  articles  procured  by  her  from  the 
defendant's  store. on  approval.  She 
thereupon  paid  the  money,  and  noth- 
ing further  was  done.  In  an  action 
for  the  damages  sustained  by  her  be* 
cause  of  such  threatened  arrest,  the 
court  held  that,  under  the  facts  stated, 
the  plaintiff  was  entitled  to  recover 
for  an  abuse  of  process^ 

But  in  Spear  v.  Pendill  (1911)  164 
Mich.  620,  130  N.  W.  343,  wherein  it 
appeared  that  the  keeper  of  a  bucket 
shop  was  lined  for  maintaining  the 
same,  at  the  instance  of  one  who  had 
lost  money  thereat,  the  court,-  in  an  ac- 
tion for  malicious  abuse  of  process, 
held  that  after  making  complaint  the 
prosecutor  had  no  control  over  the 
warrant  and  criminal  prpsecution,  and 
therefore  was  not  liable.  In  that  case 
it  was  said :  "In  the  instant  case  ap- 
pellant 'had  no  control  over  said  war- 
rant, and  criminal  prosecution  after 
making  the  complaint.'  That  is  all  he 
did  in  the  matter,  and  his  only  con- 
nection with  it.  The  appellee,  a  self- 
confessed  criminal,  pleaded  guilty  to 
the  information  filed  against  him,  and 
paid  his  fine.  The  recitals  in  his  dec- 
laration relative  to  his  conduct  of  this 
business  give  no  indication  of  his  ap- 
preciation of  its  lack  of  legality  and 
respectability;  nevertheless  they  con- 
tain a  confession  of  criminality,  and 
sufficient  admissions,  taken  with  one 
item  of  proof  contained  in  the  bill  of 
exceptions,  to  defeat  a  recovery  in  this 
suit  It  is  clear  from  this  record  that 
appellant  was  not  guilty  of  the  mali- 
cious abuse  of  process.    The  court  was 


in  error  in  not  instructing  a  verdict 
for  him  as  requested." 

In  Holley  v.  Mix  (1829)  3  Wend. 
(N.  Y.)  350,  20  Am.  Dec.  702,  it  ap- 
peared that  one  of  the  defendants,  a 
constable,  arrested  the  plaintiff  under 
a  warrant  which  charged  plaintiff  with 
having  stolen  a  $10  bill.  The  other 
defendant  was  the  complainant  in  that 
prosecution.  On  the  plaintiff's  arrest 
he  was  taken  into  a  back  room  of  a 
saloon,  while  the  complainant  in  the' 
prosecution  waited  in  the  hall.  Final- 
ly, the  constable  obtained  the  money 
from  the  plaintiff,  and  gave  the  com- 
plainant a  $10  bill,  whereupon  the 
plaintiff  was  liberated.  In  an  action 
for  false  imprisonment,  the  court  held 
that  the  object  of  the  two  defendants 
was  to  extort  money  from  plaintiff, 
and  they  were  therefore  liable,  say- 
ing: "The  warrant  against  John  Doe 
did  not  authorize  the  arrest  of  any  per- 
son other  than  John  Doe.  It  was  al- 
tered by  inserting  the  name  of  the 
present  plaintiff,  and  then  it  was  a 
justification  for  all  subsequent  reg- 
ular acts  of  all  concerned  in  its  ex- 
ecution. At  this  stage  of  the  pro- 
ceedings, a  shade  of  suspicion  is  cast 
upon  the  bona  fides  of  the  whole  trans- 
action. The  justice  directs  the  con- 
stable to  take  the  supposed  culprit  to 
Schenectady  for  trial, -but  did  not  at- 
tend for  that  purpose,  nor  take  any 
steps  preparatory  thereto,  nor  could* 
in  fact,  any  trial  be  had  within  forty- 
eight  hours,  unless  by  the  consent  of 
the  accused.  It  was  the  duty  of  the 
justice  to  have  taken  the  examination 
of  theperson  brought  before  him;  in- 
stead of  doing  so,  he  sent  him  to 
Schenectady.  When  there,  the  defend- 
ant, D.  Mix,  directed  the  constable  to 
take  him  before  Justice  Davis,  who 
had  issued  the  first  warrant,  and  the 
justice  gave  the  same  direction;  but 
the  constable  went  to  a  tavern,  and  so 
did  the  defendant  Mix,  and  while  the 
constable  was  probably  frightening 
the  prisoner  in  a  back  room,  the  de- 
fendant Mix  was  walking  the  hall, 
waiting  the  result  of  the  confer- 
ence between  the  constable  and  the 
prisoner.  He  gave  no  further  orders 
to  go  before  the  justice,  and  when  the 
constable  gave  him  $10,  he  said  no 


236 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


more  about  the  impossibility  of  a  set- 
tlement. It  was  in  reference  to  these 
facts  that  the  judge  charged  the  jury- 
that,  if  the  object  of  the  two  defend- 
ants was  to  extort  money  from  the 
prisoner  by  working  upon  his  fears, 
they  were  liable  in  this  action.  In  this 
I  think  the  judge  was  right.  Had  the 
constable  performed  his  duty  by  tak- 
ing the  plaintiff  before  a  magistrate, 
he  would  have  been  justified ;  but  hav- 
ing lent  himself,  according  to  the  find- 
ing of  the  jury,  to  the  unholy  purpose 
of  oppression,  he  lost  the  protection 
which  the  law  would  give  him  in  the 
discharge  of  his  official  duty,  and  be- 
came a  trespasser,  and  so  did  David 
Mix,  who  acted  in  concert  with  him." 
In  Prough  v.  Entriken  (1849)  11  Pa. 
81,  it  appeared  that  the  defendant  in- 
stituted a  prosecution  against  the 
plaintiff  and  his  brothers  for  conspir- 
ing to  defraud  the  plaintiff's  creditors. 
On  being  committed  to  jail,  the  plain- 
tiff said  that  he  would  pay  the  debt 
he  owed  to  the  defendant,  and  sub- 
sequently confessed  judgment  in  two 
civil  actions  commenced  by  the  de- 
fendant. In  an  action  for  malicious 
prosecution,  the  court  held  that  the  ac- 
tion which  provided  for  the  imprison- 
ment of  those  who  defraud  their  cred- 
itors was  intended  to  punish  a  crimi- 
nal i)ffense,  and  not  for  the  collection 
of  debts;  and  that  the  use  of  a  crimi- 
nal proceeding  for  the  collection  of 
debts  was  an  actionable  tort.  It  was 
said:  ''The  act  is  intended  to  punish 
a  criminal  offense,  not  to  be  used  as  a 
me^ns  of  collecting  debts,  however 
just;  and  to  suffer  it  to  be  perverted 
to  that  purpose  will  necessarily  lead  to 
great  injustice  and  oppression.  We 
are  not  without  reason  for  believing 
that  it  has  already  been  used  as  an 
instrument  to  wring  money  from  the 
sympathy  and  fear  of  friends,  as  well 
as  a  means  of  extortion  from  the  timid, 
on  pretended  and  unjust  demands.  A 
stranger  from  another  and  distant 
state  may  be,  and  has  been,  compelled 
to  pay  unjust,  or  at  least  contested 
and  doubtful,  claims,  rather  than  en- 
counter the  risk,  expense,  and  mortifi- 
cation attending  a  prosecution  for 
fraud,  knowing  that  the  charge  may  be 
supported  by  the  oath  of  the  prose- 


cutor himself.  When,  therefore,  we 
find  that  the  creditor,  instead  of  pur- 
suing the  supposed  criminal  to  judg:- 
ment,  stops  short  on  receiving  -the 
amount  of  his  demand,  and  discharges 
the  accused  from  any  further  proceed- 
ings, what  is  the  rational  inference? 
What  are  we  to  conclude  but  that  his 
design  was  to  collect  his  debt,  rather 
than  punish  the  offender,  in  promo- 
tion of  the  very  object  and  intention 
of  the  act.  .  .  .  The  use  of  a  crimi- 
nal proceeding,  as  an  ordinary  process 
for  the  collection  of  debts,  is  a  prac- 
tice which  needs  restraint  rather  than 
encouragement.' 


tf 


III,  Nature  of  tort, 

* 

It  has  been  held  in  several  cases 
that  the  use  of  criminal  process  to  col- 
lect a  debt  is  an  abuse  of  process  and 
actionable  as  such.  McClenny  v.  In- 
verarity  (1^09)  80  Kan.  569,  24  L.R.A. 
(N.S.)  301,  103  Pac.  82;  Wood  v. 
Graves  (1887)  144  Mass.  365,  59  Am. 
Rep,  95,  11  N.  E.  567.  And  see  the  re- 
ported case  (Glidewell  v.  Muiueiay- 
Lacy  &  Co.  ante,  225).  See  also 
Cockburn  v.  Kettle  (1913)  28  Ont.  L. 
Rep.  407,  wherein  it  was  held  that 
termination  of  the  prosecution  was 
essential. 

In  Prough  v.  Entriken  (1849)  11  Pa. 
SI,  the  court  held  that  where  an  action 
is  instituted  for  the  abuse  of  process 
of  the  law  in  issuing  criminal  proc- 
ess to  collect  a  debt,  it  is  not  neces- 
sary to  aver  and  prove  that  the  proc- 
ess was  sued  out  without  reasonable 
or  probable  cause.  The  court  said: 
''So,  where  an  action  is  for  abusing 
the  process  of  the  law,  in  order  il- 
legally to  compel  a  party  to  do  a 
collateral  thing,  such  as  to  give  up 
his  property  or  to  pay  a  debt,  it  is 
not  necessary  to  aver  and  prove  that 
the  process  improperly  employed  is  at 
an  end,  nor  that  it  was  sued  out  with- 
out reasonable  or  probable  cause.  2 
Greenl.  Ev.  §  462;  Grainger  v.  Hill 
(1838)  4  Bing.  N.  C.  212,  132  Eng.  Re- 
print, 769,  3  Scott,  561,  7  L.  J.  C.  P. 
N.  S.  85.  The  law  will  not  suffer  a  man 
to  use  unlawful  means  to  effect  even 
a  just  object,  without  exposing  him  to 
all  the  consequences  arising  from  his 
improper  act.     We  do  not  wish  it  to 
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be  understood  as  conclusive,  but  prima 
facie,  and  in  the  absence  of  satisfac- 
tory evidence  to  the  contrary,  it 
amounts  to  conclusive  proof.  The  ef- 
fect of  the  rule,  and  we  believe  it  must 
be  salutary,  will  be  to  throw  the  onus 
of  proving  probable  cause  on  the  de- 
fendant. A  proper  regard  to  the 
rights  and  safety  of  debtors  exposed 
te  a  charge  easily  made,  and  some- 
times difficult  to  explain,  demands 
stringent  rules."  So,  in  Baldwin  v. 
Weed  (1837)  17  Wend.  (N.  Y.)  224,  it 
was  said :  "But  while  I  am  of  opinion 
this  action  for  a  malicious  prosecution 
cannot  be  maintained  upon  the  safe 
and  established  principles  which  gov- 
ern it,  I  should  regret  if  the  defend- 
ant should  escape  without  proper  re- 
sponsibility for  the  cruel,  unnecessary, 
and  oppressive  manner  in  which  he 
caused  the  execution  of  the  warrant  of 
the  governor  of  Vermont.  This  fea- 
ture in  the  case  has  undoubtedly  im- 
parted much  of  the  importance  that 
has  been  justly  attached  to  the  suit; 
for,  without  it,  I  cannot  think  an  ac- 
tion for  a  malicious  prosecution  would 
have  been  thought  of.  An  action  for 
trespass,  assault,  and  false  imprison- 
ment should  have  been  brought,  and 
was  the  appropriate  remedy  for  the 
excess  of  authority  and  abuse  of  the 
process.  1  Chitty,  PI.  185;  6  Bacon, 
Abr.  556,  note,  title.  Trespass;  2 
Saunders,  PI.  &  Ev.  515.  If  any  doubt 
has  heretofore  existed  whether  case 
might  not  also  be  sustained,  it  is,  I 
apprehend,  removed  by  the  Revised 
Statutes,  2  Rev.  Stat.  553,  §  16.  The  case 
of  Rogers  v.  Brewster  (1809)  5  Johns. 
^N.  YO  125,  seems  also  an  authority- 
independently  of  the  Revised  Statutes. 
The  declaration  should  have  contained 
a  count  for  the  abuse  of  the  process, 
and  which  would  have  reached  this 
particular  objectionable  conduct  of  the 
defendant,  so  highly  outrageous  and 
indefensible.  The  court  would  prob- 
ably yet  permit  a  count  to  be  added, 
covering  this  ground  of  action." 

But  in  Grist  v.  White  (1914)  14  Ga. 
App.  147,  80  S.  E.  519,  it  appeared  that 
a  bale  of  cotton,  which  had  been  sold, 
was  levied  on  in  the  hands  of  the  pur- 
chaser under  a  claim  against  the  sell- 
er.  The  purchaser,  immediately  after 


the  levy,  swore  out  a  warrant  charg- 
ing the  seller  with  a  crime,  and  caused 
him  to  be  arrested  and  placed  in  the 
county  jail  until  the  following  day, 
when  he  was  released.  The  reason  for 
the  arrest  was  alleged  to  be  the  re- 
covery of  the  money  paid  for  the  bale 
of  cotton.  For  the  damages  suffered 
because  of  the  arrest,  the  present  suit 
was  instituted.  In  an  official  syllabus 
it  was  said  that  no  action  for  the  ma- 
licious use  or  abuse  of  criminal  proc- 
ess would  lie. 

Recovery  has  been  allowed  in  an  ac- 
tion for  malicious  prosecution,  for  the 
use  of  criminal  process  to  collect  a 
debt.  Grist  v.  White  (Ga.)  and 
Prough  v.  Entriken  (Pa.)  supra.  See 
also  Wood  V.  Graves  (1887)  144  Mass. 
366,  59  Am.  Rep.  95,  11  N.  E.  567, 
wherein  it  was  held  that  the  termina- 
tion of  the  prosecution  is  essential  to 
a  suit  in  that  form.  See,  to  the  con- 
trary effect,  Baldwin  v.  Weed  (1837) 
17  Wend.  (N.  Y.)  224. 

In  Holley  v.  Mix  (1829)  3  Wend. 
(N.  Y.)  350,  20  Am.  Dec.  702,  a  recov- 
ery was  allowed  in  an  action  for  false 
imprisonment,  it  appearing  that  the 
plaintiff  had  been  arrested  and  con- 
fined on  a  criminal  charge,  to  enforce 
the  payment  of  a  civil  obligation. 

In  Marlatte  v.  Weickgenant  (1907) 
147  Mich.  266, 110  N.  W.  1061,  the  court 
held  that  an  action  on  the  case  would 
lie  to  recover  damages  caused  by  the 
use  of  criminal  process  for  the  ex- 
tortion of  money.  It  was  said :  "While 
assumpsit  may  be  the  remedy  most 
usually  sought  for  redress  of  extor- 
tion of  money,  it  is  not,  on  principle, 
an  exclusive  remedy.  The  wrong  com- 
mitted by  extorting  money  from  its 
owner  by  means  of  an  abuse  of  crimi- 
nal process  is  not  different  in  charac- 
ter from  extorting,  by  the  same  means, 
his  horse,  or  his  ox,  or  his  ass,  or  any 
other  thing  that  is  his.  In  either  case 
an  action  on  the  case  is  permissible.'' 

IV.  Measure  of  damages* 

The  recovery,  for  the  use  of  crimi* 
nal  process  to  collect  a  debt,  is  not 
restricted  to  the  value  of  the  money 
or  property  obtained  by  the  use  of 
criminal  process,  but  a  recovery  may 
also  be  had  for  the  damages  resulting. 
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McClenny  v.  Inverarity  (1909)  80  Kan. 
569,  24  L.R.A.(N.S.)301,  103  Pac.  82; 
Marlatte  v.  Weickgenant  (1907)  147 
Mich.  266,  110  N.  W.  1061.  Thus,  in 
the  case  last  cited,  it  was  said :  ''Nor 
do  I  think  that  damages  for  such  an 
injury  will,  in  all  cases,  be  restricted 
tc  the  value  of  the  money  or  property 
obtained.  If  there  be  circumstances 
of  aggravation,  additional  damages 
may  be  allowed." 

So,  in  McClenny  v.  Inverarity 
(1909)  80  Kan.  569,  24  L.R.A.(N.S.) 
301,  103  Pac.  82,  wherein  it  appeared 
that  a  mortgagor  had  been  forced  to 
borrow  more  money  than  was  due  on 
the  mortgage  note,  because  of  his  ar- 


rest, the  court  held  that  he  was  en- 
titled to  recover  the  amount  that  he 
was  forced  to  borrow,  plus  damages 
caused  by  the  publicity  of  the  custody, 
threats  made,  display  of  force,  and  in- 
timidating methods  used.  The  court 
said:  "It  does  not  follow  that  the 
plaintiff  should  not  recover  had  pay- 
ment been  suspended.  The  $250  may 
be  an  item  of  damages,  but  not  neces- 
sarily the  only  one.  The  man  was  pub- 
licly held  in  custody,  threats  made, 
a  display  of  force  indulged  in,  and  in- 
timidating methods  used.  There  is  no 
arbitrary  rule  of  law  restricting  the 
recovery  to  the  sum  wrongfully  ob- 
tained." R.  C.  L. 


RE  ESTATE  OF  MICHAEL  L.  BREEN,  Deceased. 

MARGARET  BREEN,  Appt., 

v. 

REES  DA  VIES,  Exr.,  etc. 

Kansas  Supreme  Court -^  March  6,   19 IS. 

(94  Kan.  474,  146  Pac.  1147.) 

Win  —  definition  of  ''devise.'' 

1.  In  the  section  of  the  Wills  Act  providing  that  "any  married  person 
having  no  children  may  devise  one  half  of  his  or  her  property  to  other 
persons  than  the  husband  or  wife"  (Gen.  Stat.  1909,  §  812),  the  word 
^'devise"  is  used  in  its  popular  sense,  and  relates  to  the  disposal  of  person- 
alty as  well  as  real  estate, 
j     ISee  note  on  this  question  beginning  on  page  246.] 


—  power  of  disposition. 

2.  A  husband  having  no  children 
may,  by  will,  dispose  of  one  half  of 
his  estate,  including  exempt  personal 
property,  to  persons  other  than  his 
wife,  notwithstanding  her  election  not 
to  take  under  the  will. 


Headnotes  1  and  2  by  Mason,  J. 


Executor  and  administrator  —  wid- 
ow's allowance  —  statutory  con- 
struction. 

3.  Statutes  setting  apart  specific 
property  to  the  widow  on  the  death  of 
her  husband  are  entitled  to  a  liberal 
construction  for  her  benefit,  and  apply 
where  there  is  a  will  as  well  as  in  case 
of  intestacy. 

[See  11  R.  C.  L.  239.] 


Appeal  by  the  widow  of  Michael  L.  Breen,  deceased,  from  a  decision  of 
the  District  Court  for  Clay  County  (Kimble,  J.)  that  collateral  relatives 
of  deceased  were  entitled  to  one  half  of  all  his  property.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  T.  Roche  for  appellant.  Mason,  J.,  delivered  the  opinion  of 

Messrs.  P.  L.  Williams  and  James     the  court  : 
li.  Hogin  for  appellee.  Michael  L.  Breen,  a  married  man 
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having  no  children,  died  testate.  By 
the  terms  of  his  will,  his  widow  was 
to  have  one  half  of  all  his  property, 
and  collateral  relatives  the  other. 
She  elected  not  to  accept  the  provi- 
sions of  the  will,  but  to  take  what 
she  was  entitled  to  under  the  stat- 
ute. The  sole  question  presented  is 
whether  the  collateral  relatives  were 
entitled  to  one  half  of  all  the  prop- 
erty, or  to  one  half  of  what  should 
remain  after  setting  apart  to  the 
widow  the  exempt  personal  property 
owned  by  the  testator  at  the  time 
of  his  death.  The  district  court  took 
the  view  first  stated,  and  the  widow 
appeals. 

In  1875,  it  was  decided  that  as 
the  statute  then  stood,  if  a  widow 
upon  the  death  of  her  husband,  he 
dying  testate  without  surviving  is- 
sue, elected  to  take  under  the  law, 
she  would  be  entitled  to  the  whole 
of  his  estate,  whatever  might  be  the 
provisions  of  the  will.  This  decision 
was  based  upon  the  statutory  lan- 
guage that  a  widow  who  does  not 
elect  to  take  under  her  husband's 
will  '^shall  retain  her  share  of  the 
real  and  personal  estate  of  her  hus- 
band as  she  would  be  entitled  to  by 
law  in  case  her  husband  had  died 
intestate.'^  Barry  v.  B^rry,  15  Kan. 
587.  In  1883,  a  new  section  (Laws 
1883,  chap.  163,  §1)  was  added  to 
the  act  in  relation  to  wills,  reading 
as  follows:  "Any  married  person 
having  no  children  may  devise  one 
half  of  his  or  her  property  to  other 
persons  than  the  husband  or  wife." 
Gen.  Stat.  1909,  §  9812.  A  pre- 
liminary contention  is  made  by  the 
appellant  that  this  section  affects 
only  real  property,  inasmuch  as  it 
uses  the  word  "devise"  and  not  "be- 
queath." "Devise,"  however,  is  used 

with  respect  to  the 
disposal  of  personal 
property  in  statutes 
well  as  in  wills.  3  Words  & 
Phrases,  p.  2047;  14  Cyc.  284.  In 
the  case  cited  it  was  said  that  the 
word  "bequeath"  in  the  section 
there  construed  (Gen.  Stat.  1909,  § 
9811)  probably  means  "devise  and 
bequeath."     Such  has  undoubtedly 


'V«riil— aeflnltion 
of  ''devise.** 


been  the  interpretation  placed  upon 
it,  and  the  term  used  in  the  subse- 
quent statute  should  be  given  a  sim- 
ilarly elastic  meaning.  In  Carmen 
V.  Knight,  85  Kan.  18,  116  Pac.  231, 
a  will  was  upheld  by  which  a  child- 
less wife  disposed  of  one  half  of  all 
her  property  otherwise  than  to  her 
husband,  but  the  point  suggested 
was  not  raised. 

The  principal  contention  of  the  ap- 
pellant is  based  upon  the  provisions 
of  the  statute  relating  to  setting 
apart  to  the  widow  the  exempt  per- 
sonal property  owned  by  her  hus- 
band at  the  time  of  his  death.  The 
following  ar^  the  sections  by  which 
the  matter  may  be  affected: 

"In  addition  to  her  portion  of  her 
deceased  husband's  estate,  the 
widow  shall  be  allowed  to  keep  abso- 
lutely, for  the  use  of  herself  and 
children  of  the  deceased,  all  person- 
al earnings  and  personal  property 
of  the  deceased,  which  were  exempt 
to  him  from  sale,  execution,  garnish- 
ment and  attachment,  at  the  time 
of  his  death."  Gen.  Stat.  1909,  § 
3484,  as  amended  by  Laws  1911, 
chap.  189,  §  1. 

"If  there  be  no  children,  then 
the  said  articles  shall  belong  to  the 
widow ;  and  if  there  be  children  and 
no  widow,  said  articles  shall  belong 
to  such  children,"  Gen.  Stat.  1909, 
§  3485. 

"The  property  to  which  the  widow 
and  children  may  be  entitled  under 
the  second  preceding  section  shall 
be  stated  separately  in  the  inven- 
tory, and  shall  not  be  appraised,  ex- 
cept such  part  thereof  as  may  be 
necessary  under  the  fourth  and 
sixth  subdivisions  of  said  section; 
and  such  property  shall  be  retained 
by  the  widow  and  children,  and  in 
no  case  shall  it  be  liable  for  the 
debts  of  the  deceased."  Gen.  Stat. 
1909,  §  3486. 

"After  allowing  to  the  widow  and 
children  of  any  deceased  intestate 
of  this  state  the  homestead  pro- 
vided in  the  next  section  of  this  act, 
and  the  personal  property  and  oth- 
er allowances  provided  by  law  re- 
specting executors  and  administra- 
tors and  the  settlement  of  the  es- 
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tates  of  deceased  persons,  the  re- 
mainder of  the  real  estate  and  per- 
sonal effects  of  the  intestate,  not 
necessary  for  the  payment  of 
debts,  shall  be  distributed  as  here- 
inafter provided."  Gen.  Stat.  1909, 
§  2935. 
Provisions  for  setting  apart  spe- 
cific property  to  the 

^JSSri^frSrJl-     widow  on  the  death 
widow*Pi  allow-     of  her  husband  have 

coniitriictioiK'^  been  held  to  be  en- 
titled to  a  liberal 
construction  for  her  benefit,  and  to 
apply  where  there  is  a  will,  as  well 
as  in  the  case  of  intestacy.  3  Enc.L. 
&  P.  265.  The  statutes  which  are  in- 
terpreted in  the  many  decisions  on 
the  subject  are  so  different  from  each 
other,  and  from  those  here  involved, 
that  a  review  of  them  is  not  regard- 
ed as  advisable.  The  question  is 
whether  the  law  which  authorizes 
a  husband  who  has  no  children,  to 
will  to  others  than  his  wife  one  half 
of  his  property,  means  that  he  may 
so  dispose  of  one  half  of  all  his  prop- 
erty, or  of  one  half  of  what  remains 
after  the  exempt  portion  has  been 
set  off  to  his  wife. 

The  law  as  it  existed  prior  to  1883 
contained  two  provisions  in  appar- 
ent conflict  with  each  other.  The 
statute,  then  as  now,  provided  that 
any  person  of  full  age  and  sound 
mind,  owning  property  of  any  sort, 
might  dispose  of  it  by  will  (Gen. 
Stat.  1909,  §  9776),  but  that  one 
spouse  should  not  (except  by  con- 
sent) will  more  than  half  of  it  away 
from  the  other  (Gen.  Stat.  1909,  § 
9811).  This  was  in  effect  a  declara- 
tion that  a  married  person  could 
dispose  of  one  half  of  his  property 
by  will  in  any  way  he  might  see  fit. 
But  the  statute,  then  as  now,  pro- 
vided that,  if  the  wife  elected  not 
to  accept  the  provisions  of  the  will, 
she  should  retain  such  share  of  her 
husband's  property  as  she  would 
have  received  had  he  died  intes- 
tate. In  the  case  of  a  widow  who 
renounced  the  will  of  her  child- 
less husband,  in  which  he  under- 
took to  give  to  others  one  half 
of  his  property,  the  question  arose 
as  to  which  provision  of  the  statute 


should  control, — ^that  which  appar- 
ently gave  him  the  right  to  make  a 
valid  disposition  of  half  of  his  prop- 
erty as  he  saw  fit,  or  that  which 
said  that  his  wife  might,  at  her 
pleasure,  take  it  all  by  the  Law  of 
Descents,  notwithstanding  any  will 
he  might  make.  In  the  Barry  Case 
it  was  decided  that  the  latter  pro- 
vision should  control  the  former. 
The  Act  of  1883  was  manifestly 
passed  in  view  of  this  decision,  and 
with  the  intent  to  change  the  law  as 
there  announced.  Literally,  it  did 
no  more  than  declare  the  law  as  it 
already  existed.  But  its  obvious 
purpose  and  effect  were  to  prevent 
the  rule  as  newly  announced,  that 
a  childless  husband  might  dispose 
of  half  of  his  property  by  will,  from 
being  subordinate  to  the  other  rule 
that  his  widow  might,  at  her  elec- 
tion, take  just  what  the  statute 
would  have  given  her  had  there  been 
no  will.  The  old  rule,  that  the 
widow  who  elects  not  to  take  under 
the  will  of  her  childless  husband  gets 
just  what  the  law  would  have  g^iven 
her  had  there  been  no  will,  is  modi- 
fied by  the  new  declaration,  so  that 
now,  in  that  event,  the  will  con- 
trols to  the  extent  of  one  half  of 
the  property,  and  by  the  operation 
of  the  Law  of  Descents  she  receives 
the  remainder.  Noecker  v.  Noecker, 
66  Kan.  347,  71  Pac.  815.  The  Stat- 
ute of  1883,  being  the  later  expres- 
sion of  the  legislative  purpose, 
should  also  control  in  the  case  of  a 
seeming  conflict  with  any  of  the 
provisions  above  quoted.  We  con- 
clude that  the  trial  court  rightly 
decided  that  the 
will  operated  to  dis-  SiU^SSSTTI'  "' 
pose  of  all  of  the 
testator's  property,  including  the 
exempt  personalty. 

The  judgment  is  aflfirmed.  . 


NOTE. 

The  reported  case  (Re  Breen,  ante, 
238),  in  extending  the  statutory  word 
"devise"  to  personal  property,  fol- 
lows what  is  denominated  as  the 
"Minroti  rule"  in  the  annotation  be- 


RE  BREEN. 

(94  Kan,  kH,  H$  Pac.  1147.) 


241 


ginning  at  page  246,  post,  on  the  sub- 
ject, "  'Devise'  or  'devisee'  in  statute, 
vice  versa."  It  is  obvious,  however, 
that  the  view  that  may  be  taken  on 
this  point  with  reference  to  any  par- 
ticular statute  is  likely  to  be  affected 


by  the  context,  or  the  purpose  of  the 
statute,  or  both,  so  that  any  general 
rule  on  the  subject  can  only  be  prima 
facie,  and  may  yield  to  other  indicia 
of  the  legislative  intent. 


RE  ESTATE  OF  JENNIE  LEWIS,  Deceased. 
HARRIET  E.  BAILEY,  Appt. 

Nevada  Supreme  Cottrt  ^^  September  8,  19 IC 
(39  Nev.  445,  159  Pac.  961.) 

Win  —  statute  —  application  of  devise  to  legacy. 

1.  A  statutory  provision  that  when  any  estate  shall  be  devised  to  one 
who  dies  before  the  testator,  leaving  descendants,  such  descendants  shall 
take  the  estate  in  the  same  manner  as  the  devisee  would  have  done  had 
he  survived  the  testator,  does  not  apply  to  personal  estates  where  the 
Statute  of  Wills,  which  is  of  long  standing,  uses  the  words,  "devise,  legacy, 
and  gift,"  correctly  in  the  common-law  sense,  and  never  interchangeably. 

[See  note  on  this  question  beginning  on  page  246.] 


Statute  —  construction  —  use  of  com- 
mon-law word. 

2.  Where  a  statute  uses  without 
specific  definition  a  word  which  is  well 
known  and  has  a  definite  sense  at  com- 
mon law,  it  will  be  presumed  to  be 
used  in  the  common-law  sense,  and 
will  be  so  construed  unless  it  clearly 
appears  that  it  was  not  so  intended. 

Definition  —  bequeath. 

3.  The  word  "bequeath"  is  one  gen- 
erally used  to  express  a  gift  of  per- 
sonalty made  in  a  last  will  or  testa- 
ment. 

—  devise. 

4.  The  word  "devise"  is  one  general- 


ly used  to  express  a  gift  of  real  estate 
made  in  a  last  will  or  testament. 

Statute  —  construction  —  technical 
words. 

5.  Technical  words  and  phrases  in  a 
statute  having  peculiar  and  appro- 
priate meaning  in  law  will  be  under- 
stood according  to  their  technical  im- 
port, unless  the  words  are  used  in  the 
statute  to  express  convertible  terms. 

Courts  —  power  to  change  statute. 

6.  The  courts  cannot  change  the 
words  used  by  the  legislature  in  a  stat- 
ute, or  alter  the  policy  indicated  by 
such  words. 

[See  6  R.  C.  L.  107-109.] 


Appeal  by  objector  from  a  decree  of  the  District  Court  for  Washoe 
County  (Stoddard,  J.)  distributing  the  estate  of  Jennie  Lewis,  deceased. 

Affirmed. 


Statement  by  McCarran,  J. : 
On  the  24th  day  of  June,  1914, 
Jennie  Lewis,  a  widow,  died,  leav- 
ing an  estate  consisting  of  both  real 
and  personal  property  within  the 
county  of  Washoe,  state  of  Nevada. 
As  to  the  disposition  of 'this  estate, 
she  left  a  last  will  and  testament, 
which  last-named  instrument  was 
duly  admitted  to  probate  in  the  dis- 
trict court.  The  testatrix  left  no 
surviving  husband,  nor  child,  nor 

4  A.L.R.— 16. 


child  or  children  of  any  deceased 
child ;  and,  as  appears  from  the  rec- 
ord, her  sole  and  only  heirs  at  law 
vsrere  a  sister,  Elizabeth  Johnston,  a 
brother,  Charles  Johnston,  and  a 
nephew,  Robert  Johnston,  the  son 
and  only  heir  of  Robert  Johnston, 
deceased  brother  of  testatrix.  The 
will  of  the  deceased  set  forth  several 
gifts,  devises,  and  bequests  to  indi- 
viduals, friends,  and  relatives;  and 
§  17  of  the  instrument  is  as  follows : 
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All  the  rest  and  residue  of  my 
property,  ef  every  kind  and  charac- 
ter, wheresoever  situated,  which  I 
may  own  or  possess  at  the  time  of 
my  death,  I  give  and  bequeath  to 
Mrs.  Hattie  Cunningham  and  her 
daughter  Hattie,  residing  at  2220 
Webster  avenue,  in  the  city  of  Mat- 
toon,  in  the  state  of  Illinois." 

All  matters  and  things  essential 
to  the  due  carrying  out  of  the  ad- 
ministration having  been  accom- 
plished, the  adminis.tratrix  with  the 
will  annexed  filed  her  petition  for 
the  distribution  of  the  said  estate, 
and  on  the  28th  day  of  May,  1915, 
filed  an  amended  petition  for  distri- 
bution. In  the  said  amended  peti- 
tion for  distribution,  it  was  alleged 
"that  by  the  terms  of  said  will  Mrs. 
Hattie  Cunningham  is  named  as  a 
residuary  devisee  and  legatee,  and, 
as  this  administratrix  is  informed 
and  believes  and  alleges  the  fact  to 
be,  that  the  real  name  of  the  said 
devisee  and  legatee  is  Harriet  B. 
Cunningham,  and  that  she  died  pri- 
or to  the  death  of  the  testatrix,  Mrs. 
Jennie  Lewis.  That  by  the  terms  of 
said  will,  one  of  the  residuary  dev- 
isees and  legatees  named  and  des- 
ignated therein  as  Hattie,  the 
daughter  of  said  Mrs.  Hattie  Cun- 
ningham, is,  as  this  administratrix 
is  informed  and  believes  and  alleges 
the  fact  to  be,  Mrs.  Harriet  E. 
Bailey,  residing  at  No.  6,845  Euclid 
avenue,  in  the  city  of  Chicago,  state 
of  Illinois;  that  she  was  sometimes 
called  and  known  as  Hattie  Cun- 
ningham, and  that  she  was  known 
to  the  decedent  by  the  name  of  Hat- 
tie, and  that  she  is  the  only  child 
and  sole  heir  of  said  Harriet  B. 
Cunningham,  designated  in  said  will 
as  Hattie  Cunningham.  That  this 
administratrix  is  informed  and  be- 
lieves and  alleges  the  fact  to  be  that 
the  said  Mrs.  Harriet  E.  Bailey  is  a 
second  cousin  of  the  said  deceased, 
Jennie  Lewis.  That  the  next  of  kin 
of  said  Jennie  Lewis,  whom  your  pe- 
titioner is  advised  and  believes  and 
therefore  alleges  to  be  the  heirs  at 
law  of  said  testatrix,  are  Eliza  John- 
ston, a  sister,  residing  at  Sullivan, 
Moultrie  county,  state  of  Illinois; 


Charles  Johnston,  a  brother,  resid- 
ing at  Reno,  Nevada;  and  Robert 
Johnston,  whose  residence  is  un- 
known, a  son  and  only  heir  of  Rob- 
ert Johnston,  a  deceased  brother  of 
said  Jennie  Lewis,  deceased.'* 

Pursuant  to  the  prayer  of  the  pe- 
titioner for  distribution,  the  court 
found  and  decreed  'i:hat  the  said 
Harriet  E.  Bailey  is  entitled  to  have 
distributed  to  her,  as  a  residuary 
devisee  and  as  sole  heir  to  the  estate 
of  Harriet  B.  Cunningham,  all  of 
the  residue  of  the  real  estate  be- 
longing to  the  estate  of  said 
Jennie  Lewis,  deceased.  That  she 
is  entitled  to  have  distributed  to 
her  one  half  of  the  residue  of 
the  personal  property  belonging 
to  said  estate  of  Jennie  Lewis, 
deceased.  That  by  reason .  of  the 
death  of  said  Harriet  B.  Cunning- 
ham, prior  to  the  death  of  said  Jen- 
nie Lewis,  deceased,  all  the  right, 
title,  and  interest  bequeathed  to  her 
by  said  will  as  a  residuary  legatee  of 
the  estate  of  Jennie  Lewis,  deceased, 
lapsed,  and  the  said  Jennie  Lewis, 
as  to  one  half  of  the  residue  of  the 
personal  property  of  her  estate,  died 
intestate.'' 

Written  objection  having  been 
filed  to  the  amended  petition  for 
final  distribution  prior  to  the  rendi- 
tion of  the  decree,  she  appeals  from 
said  decree  of  distribution  to  this 
court. 

Messrs.  Hoyt,  Gibbons,  &  French, 

for  appellant:* 

The  words,  "bequest  and  devise," 
are  now  used  indifferently  and  inter- 
changeably in  the  construction  of  wills 
and  statutes. 

Borgner  v.  Brown,  133  Ind.  391,  33 
N.  E.  92;  Rountree  v.  Pursell,  11  Ind. 
App.  522,  39  N.  E.  747 ;  Evans  v.  Price, 
118  111.  593,  8  N.  E.  854;  People's  Trust 
Co.  v.  Smith,  82  Hun,  494,  31  N.  Y. 
Supp.  519;  Re  Campbell,  27  Utah,  361, 
75  Pac.  851;  People  use  of  Brooks  v. 
Petrie,  191  111.  497,  85  Am.  St.  Rep. 
268,  61  N.  E.  499;  Logan  v.  Logan,  11 
Colo.  44, 17  Pac.  99. 

Mr.  James  T.  Boyd  for  respondent. 

McCarran,  J.,  delivered  the  opin- 
ion of  the  court : 

1.  It  may,  we  think,  be  properly 
stated  that  but  one  question  is  pre- 


RE  LEWIS.  243 

(59  Nev.  ^^5,  169  Pao.  961) 

this  appeal,  and  that  a     it  was  held  that  the  word  ''devise" 

usually   relates  to  real   estate 


aented  in 

question  of  construction  and  appli- 
cation of  a  statutory  provision. 

The  law  of  this  state  concerning 
wills  was  enacted  by  the  legislature 
of  1862,  and,  with  but  one  slight 
exception,  has  remained  since  un- 
amended, and  is  handed  down  to  us 
in  our  Revised  Laws  practically  in 
its  original  form  and  verbiage.  Our 
law  in  this  respect  is  found  from 
§§  6202  to  6222,  inclusive.  Revised 
liws  of  1912.  It  is  with  S  18  of  the 
act  (Rev.  Laws,  §  6219)  that  we 
have  to  deal  in  the  matter  at  bar: 
"When  any  estate  shall  be  devised  to 
any  child  or  other  relation  of  the 
testator,  and  the  devisee  shall  die 
before  the  testator,  leaving  lineal 
descendants,  such  descendants  shall 
take  the  estate  so  given  by  the  will, 
in  the  same  manner  as  the  devisee 
would  have  done  if  he  would  have 
survived  the  testator." 

Under  the  provisions  of  this  stat^ 
ute,  we  are  asked  the  question :  Did 
Harriet  B.  Cunningham,  or  Harriet 
E.  Bailey  as  she  is  now  known,  as 
the  daughter  of  Hattie  Cunningham, 
deceased,  a  beneficiary  under  the 
will  of  Jennie  Lewis,  take  that  part 
of  the  residue  of  the  estate  of  Jennie 
Lewis  consisting  of  personal  prop- 
erty vi^ich  would  have  passed  to  her . 
mother  had  the  latter  survived  the 
testatrix? 

Appellant  here,  while  admitting 
that  the  word  "devise,"  or  "de- 
vised"  as  used  in  the  statute  at 
common  law  and  in  ordinary  accep- 
tation, applies  to  real  property,  yet 
contends  that  what  they  term  a 
"more  modem  meaning"  should  be 
applied,  so  that  the  term  should  also 
comprehend  the  disposition  of  per- 
sonjd  property.  In  other  words,  ap- 
pellant takes  the  position  that  the 
words,  "devised"  and  "devisee," 
should  be  given  such  a  scope  of 
meafiing  as  to  include  that  compre- 
hended by  the  words,  "legacy**  and 
legatee."  In  furtherance  of  the 
contention  they  refer  us  to  a  line  of 
decisions  where  courts  have  an- 
nounced that  view. 

In  the  case  of  Rountree  v.  Pur- 
sell,  11  Ind.  App.  522,  39  N.  E.  747, 


ac- 
quired through  a  will ;  that  it  is  a 
gift  by  will  of  real  estate,  and  can- 
not be  applied  with  legal  precision 
to  personal  property.  A  bequest,  on 
the  other  hand,  is  a  gift  by  will  of 
personal  property;  but,  says  the 
court,  "in  order  to  favor  the  mani- 
fest intent  of  the  testator,  .  .  . 
the  courts  often  construe  the  word 
'bequest'  to  mean  'devise,'  and  'de- 
vise' to  mean  'bequest.'" 

The  reasoning  there  followed  by 
the  court  might  have  proper  appli- 
cation where,  as  in  the  state  of  In- 
diana, the  legislature  had  used  the 
terms,  "devise"  and  "bequeath,"  or 
"bequest"  and  "devise,"  more  or  less 
indiscriminately  or  '  interchange- 
ably, at  least  to  such  an  extent  that 
the  court  was  justified  in  saying  that 
"whilst  son^e  confusion  exists  in  the 
terms  used,  we  think  it  clear  that 
the  enactment  governs  the  descent 
of  real  estate  as  well  as  the  distri- 
bution of  personalty.  This  much  is 
clear:  That  when  personal  proper- 
ty has  reached  that  point  when  the 
law  undertakes  to  divide  it  among 
the  persons  entitled  to  it,  it  shall  be 
divided  in  the  same  manner  and  in- 
to the  same  parts,  and  to  the  same 
persons,  that  real  estate  is  divided 
when  it  descends.  We  have  no  other 
statute  in  this  state  regulating  the 
distribution  of  the  surplus  of  the 
estate  of  an  intestate.  And  we  have 
no  other  enactment  regulating  the 
descent  of  the  real  estate  of  an  in- 
testate. Descent  and  distribution 
are  combined  in  the  same  act," 

In  the  case  of  Logan  v.  Logan,  11 
Colo.  44,  17  Pac.  99,  the  supreme 
court  of  Colorado  had  under  con- 
sideration the  question  here  pre- 
sented, and  there  held  that  "legacies 
and  bequests,"  as  used  in  the  stat- 
ute, embraced  "devises."  It  will  be 
noted,  however,  that  the  court  in  ar- 
riving at  this  conclusion  did  so  by 
reason  of  the  acts  of  the  legislature 
of  the  state  of  Colorado,  and  an  in- 
discriminate use  of  the  terms  by 
that  body.  The  court  said:  "Our 
legislature  has  not  always  used 
these   words   in  their  strict  legal 
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sense,  which  fact  of  itself  would  au- 
thorize us  to  inquire  in  what  sense 
they  were  employed  in  the  present 
instance.  Section  3481,  Gen.  Stat., 
empowers  testators  to  devise  all 
their  estate  in  'lands,  tenements, 
hereditaments,  annuities,  or  rents 
charged  upon  or  issuing  out  of  them, 
or  goods,  and  chattels,  and  personal 
estate  of  every  description  whatso- 
ever, by  will  or  testament.' " 

The  court  concludes  its  reasoning 
in  the  following:  "No  violence  is 
done  by  giving  the  words  referred 
to  the  enlarged  application  which 
the  authorities  above  referred  to 
hold  to  be  admissible,  and  which 
the  framers  of  these  statutes  have 
themselves  applied." 

What  was  the  intention  of  our 
legislature  when  it  used  the  words, 
"devised"  and  "devisee,"  in  §  6219? 

It  will  be  noted  that  in  §  4  of  the 
act  (Revised  Laws  1912,  §  6205) 
the  terms,  "devises,"  "legacies,"' 
and  "gifts,"  are  specifically  made 
use  of.  In  §  19  of  the  act  (Revised 
Laws  1912,  §  6220)  we  find  the  leg- 
islature making  specific  and  correct 
use  of  the  words,  "devisee"  and  "de- 
visor." *  Nowhere'in  the  act  do  we 
find  an  interchangeable  or  indis- 
criminate use  of  the  terms  here  re- 
ferred to,  but  in  each  instance  the 
terms  appear  to  be  correctly  used, 
and  used  in  the  same  sense  as  was 
customary  at  common  law. 

2.  Where  a  statute  uses  a  word 
without  specific  definition  which  is 
well  known  and  had  a  definite  sense 
at  common  law,  it  will  be  presumed 

to  be  used  in  its 
oonMr^ttoii—       common-law    sense, 

law  wo^dT""'"'*"    ^^^  will  be  so  con- 

strued  unless  it 
clearly  appears  that  it  was  not  so 
intended.  2  Lewis's  Sutherland, 
Stat.  Constr.  2d  ed.,  757. 

3.  It  will  not  be  gainsaid,  we  ap- 
prehend, that  the  word  "bequeath" 

is  one  generally 
used  to  express  a 
gift  of  personalty 
made  in  a  last  will  or  testament. 
The  word  "devise"  is  a  term  general- 
ly used  to  express  a  gift  of  realty 


levlse. 


DeflnlUon— 
beaneath. 


made  by  last  will  or  testament.  That 
these  terms  have 
been  by  the  courts 
construed  in  some  instances  to  have 
interchangeable  significance  takes 
sanction  rather  from  the  use  made 
of  the  terms  by  the  legislative  bod- 
ies of  the  respective  states  where 
such  construction  has  been  applied. 
Re  Campbell,  27  Utah,  361,  75  Pac. 
851 ;  Evans  v.  Price,  118  111.  593,  8 
N.  E.  854. 

4.  It  is,  we  think,  a  general  prin- 
ciple   that    technical    words     and 
phrases  having  pe-  statute- 
culiar    and    appro-  coimtmction— 

v>««««>4-rv     «MMn«*<;«v^     :»«    technical  "vrord*. 

priate  meaning  m 
law  shall  be  understood  according 
to  their  technical  import.  This 
rule,  however,  has  its  exception 
where  words  are  used  to  express 
convertible  terms  in  a  statute,  and 
where  a  court,  seeking  to  carry  out 
the  will  of  the  legislative  body,  ap- 
plies to  the  terms  the  meaning  that 
will  give  the  most  unrestricted 
scope  to  the  enactment. 

In  the  case  of  Desloge  v.  Tucker, 
196  Mo.  587,  94  S.  W.  283,  the  su- 
preme court  of  Missouri,  having  un- 
der consideration  the  force  and  ef- 
fect of  a  statute  wherein  it  was 
provided  that,  on  filing  of  petition 
.  for  sale  of  real  estate  of  a  decedent, 
notice  be  published,  provided  that^ 
where  the  heirs  or  "devisees"  are 
residents  of  the  county,  notice  shall 
be  served  on  each,  held,  that  the 
word  "devisees"  does  not  include 
legatees. 

The  statute  of  the  state  of  Cali- 
fornia, as  enacted  in  1872,  and  for 
many  years  prevailing  in  that  state, 
was  quite  analogous  to  our  statute 
here  under  consideration.  Cal.  Civ. 
Code  1903,  §  1310. 

In  Re  Ross,  140  Cal.  288,  73  Pac. 
978,  the  supreme  court  of  that  state 
held  that  the  statute  did  not  apply 
to  legacies,  but  simply  to  demises. 
There  the  court  took  occasion  to  re- 
mark: "In  the  whole  chapter  on 
wills  (Civ.  Code,  §§  1270-1377)  the 
legislature  has,  with  extreme  care 
and  technical  accuracy,  used  the 
terms,  'devise'  and  legacy,'  in  their 
well-recognized   common-law   sense 
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and  distinction;  the  one  as  a  testa- 
mentary disposition  of  land,  and  the 
other  a  like  disposition  of  per- 
sonalty/' 

The  court  referred  to  the  intend- 
ment of  the  legislature  as  made 
manifest  by  the  several  sections  of 
the  act  wherein  the  terms,  "devise" 
and  "devisee,"  and  "legacy"  and 
'legatee,"  were  used  "with  legal  ex- 
actness," and  hence  with  the  inten- 
tion to  employ  them  precisely  as  de- 
fined at  common  law.  In  that  case 
the  court  applied  the  rule  which  we 
think  applicable  to  the  matter  at 
bar:  "Where  clear,  direct,  and  ex- 
plicit terms  are  used  by  the  legisla- 
ture, which  have  had  a  definite 
meaning  since  the  beginning  of 
common-law  terminology,  there  can 
be  no  room  for  discussion  as  to  their 
meaning.  Time  has  marked  them 
too  distinctly  not  to  be  clearly  rec- 
ognized and  understood." 

The  court  in  that  case  comment- 
ed on  the  fact  that  the  legislature 
should  have  limited  the  application 
of  §  1310  to  devises  alone,  and  re- 
fers to  the  fact  that  the  act  concern- 
ing wills,  as  passed  by  the  first  ses- 
sion of  the  legislature  of  the  state  of 
California  in  1850,  set  forth  this 
section  the  same  as  it  stood  in  the 
Code  in  1903. 

It  may  not  be  out  of  place  to  re- 
mark here  parenthetically  that,  in- 
asmuch as  many  of  the  members  of 
our  territorial  legislature  of  1862 
were  former  residents  of  the  state 
of  California,  and  as  much  of  the 
statute  law  found  to  have  been  en- 
acted by  that  session  had  its  proto- 
type in  the  state  of  California,  it  is 
not  unreasonable  to  suppose  that 
this  section  was  taken,  in  substance 
at  least,  from  the  statute  of  that 
state. 

The  decision  of  the  supreme  court 
of  California  in  Re  Ross  was  fol- 
lowed by  a  specific  enactment  of  the 
legislature  of  the  state  of  California, 
wherein  the  statute  passed  upon  in 
that  case  was  amended  in  1905,  and 
§  1310  of  the  Civil  Code  of  Cali- 
fornia now  reads :  "When  any  estate 
is  devised  or  bequeathed  to  any 
child,  or  other  relation  of  the  testa- 


tor, and  the  devisee  or  legatee  dies 
before  the  testator,  leaving  lineal 
descendants,  such  descendants  take 
the  estate  so  given  by  the  will,  in 
the  same  manner  as  the  devisee  or 
legatee  would  have  done  had  he  sur- 
vived the  testator." 

In  Spreckels's  Estate,  5  Cof .  Prob. 
Dec.  (Cal.)  348,  Judge  Coffey,  re- 
ferring to  the  original  as  well  as  to 
the  amended  statute  of  the  state  of 
California,  commenting  on  the  deci- 
sion of  the  supreme  court  of  Cali- 
fornia in  the  Ross  Case,  supra, 
emphasized  the  assertion  that  the 
statute  of  California,  as  it  stood  at 
the  time  of  the  decision  in  the  Ross 
Case,  admitted  of  no  other  construc- 
tion, inasmuch  as  the  use  of  the 
terms,  "devise"  and  "devisee," 
"legacy"  and  "legatee,"  all  through 
the  chapter  on  wills,  with  legal  ex- 
actness exhibited  the  intention  of 
the  legislature  to  employ  them  pre- 
cisely as  defined  at  common  law,  and 
hence  the  word  "devise,"  as  used  in 
the  former  statute  of  California  in 
the  chapter  pertaining  to  wills,  ap- 
plied only  in  its  common-law  accep- 
tation, and  hence  affected  realty 
rather  than  personalty. 

We  are  asked  to  give  to  the  word 
"devise"  a  more  modern  signifi- 
cance, in  order  that  it  may  apply  in- 
terchangeably with  the  word  "be- 
queath." Indeed,  if  we  had  the 
power  of  legislation,  we  might  so  de- 
clare, but  such  function  is  not  ours. 
While  we  may  be  at  a  loss  to  know 
why  the  act  of  the  ^ 
legislature  was  so  to  change 
worded,  we  cannot  ■*"*''*^- 
change  the  words  or  alter  the  policy. 
It  has  stood  all  of  these  years  un- 
amended, and  we  are  bound  to  con- 
strue the  term  in  accordance  with 
the  intendment  of  that  branch  of  the 
government  as  best  we  may  ascer- 
tain that  which  was  the  intendment. 

The  authorities  found  on  the  sub- 
ject are  quite  well  divided;  the  one 
line  holding  strictly  to  a  common- 
law  interpretation  of  the  terms  here 
involved;  the  other,  giving  the 
terms  interchangeable  significance, 
base  their  reasoning  upon  the  inten- 
tion of  the  legislature  as  expressed 
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in    the    several    legislative    enact- 
ments. 

As  was  indicated  in  the  Ross  Case 
by  the  supreme  court  of  California, 
so  here  we  may  say,  if  our  legrisla- 
ture  by  the  language  used  in  the  act 
pertaining  to  wills  had  used  the 
terms,  "devise"  and  "bequeath,"  in- 
discriminately, or  with  interchange- 
able meaning,  we  would  be  inclined 
to  follow  that  line  of  decisions  which 
holds  that  the  term  "devise"  may 
comprehend  a  conveyance  by  will  of 


personalty  as  well  as  realty.  But  the 
legislative  intendment  is  our  lode- 
star in  applying  and  construing 
statutory  enactments,  and  we  find 
nothing  in  this  statute  that  would 
cause  us  to  believe  ^.j^  utntnti^- 
that  the  legislature  application  of 
used  the  term  in  **"*''^  **  **"^"*'^- 
other  than  its  common-law  signifi- 
cance. 

The  decree  of  the  lower   court 
must  be  affirmed. 

It  is  so  ordered. 


ANNOTATION. 
Devise''  or  ''devisee''  in  statute  as  including  ''legacy"  or  "legatee,"  or  yrice 


Majority  rule. 

By  the  weight  of  authority,  unless 
it  clearly  appears  that  the  legislature 
intended  otherwise,  the  words,  "de- 
vise," "devisee,"  "legacy,"  or  "lega- 
tee," as  used  in  the  statute,  are  deemed 
to  have  been  used  in  their  technical 
sense,  and  are  not  construed  as  inter- 
changeable. 

United  States. — Baldwin  v.  Eidman 
(1913)  202  Fed.  968,  reversed  on  an- 
other ground  in  (1913)  124  C.  C.  A. 
310,  206  Fed.  428. 

California.— Re  Ross  (1903)  140  Cal. 
282,  73  Pac.  978.  Compare  Re  Pfuelb 
(1873)  My  rick,  Prob.  Ct.  Rep.  38. 

Minnesota. — Leighton  v.  Sheldon 
(1871)  16  Minn.  243,  Gil.  214. 

Missouri. — Desloge  v.  Tucker  (1906) 
196  Mo.  587,  94  S.  W.  283. 

New  York. — People's  Trust  Co.  v. 
Smith  (1894)  31  Abb.  N.  C.  422,  30  N. 
Y.  Supp.  342;  Sherwood  v.  American 
Bible  Soc.  (1864)  4  Abb.  App.  Dec. 
227,  1  Keyes,  561. 

Pennsylvania.  —  Roth's  Appeal 
(1880)  94  Pa.  186. 

South  Carolina. — Pratt  v.  McGhee 
(1882)  17  S.  C.  428. 

Vermont. — Probate  Ct.  v.  Matthews 
(1834)  6  Vt.  269. 

Wisconsin.— Re  Davis  (1899)  103 
Wis.  455,  79  N.  W.  761. 

In  Baldwin  v.  Eidman  (Fed.)  supra, 
an  action  to  recover  a  tax  paid  under 
protest,  it  appeared  that  the  Collector 
of  Internal  Revenue  assumed  to  assess 
and   collect   a  tax   by   virtue   of  the 


Spanish  War  Revenue  Act,  on  certain 
leasehold  interests  of  which  a  testator 
died  seised.  The  executors  claimed 
that  the  statute  applied  only  to  per- 
sonalty. The  court,  after  holding  that 
a  leasehold  interest  was  personal  prop- 
erty, held  that  the  provision  levying  a 
tax  on  "legacies"  arising  from  person- 
al property  applied  only  to  personal 
property.  It  was  said:  "The  expres- 
sion 'legacy'  means  a  bequest  of  per- 
sonal property.  Orton  v.  Orton  (1867) 
3  Keyes  *(N.  Y.)  486.  Therefore,  had 
the  statute  eliminated  the  expression, 
'arising  from  personal  property,'  it 
might  possibly  have  been  argued  that 
the  common-law  definition  of  'lease- 
hold' must  be  accepted,  and  that,  a 
leasehold  being  a  chattel  real  at  com- 
mon law,  it  passed  to  the  personal  rep- 
resentatives, and  not  to  the  heirs  (2 
Bl.  Com.  chap.  9,  p.  142;  2  Kent,  Cora, 
p.  342) ;  and  therefore,  whether  by  way 
of  legacy  or  distributive  share,  was 
taxable  because  personal  property. 
But  when  Congress  added  the  words, 
'arising  out  of  personal  property,'  it 
clearly  meant  that  the  source  of  the 
legacy  or  share  must  be  personal  prop- 
erty, and  not  real  estate,  and  that  in- 
terests arising  out  of  real  estate 
should  be  treated  on  a  different  basis 
in  the  Act  of  1864  from  those  arising 
out  of  personalty,  and  should  be  ex- 
cluded from  the  Act  of  1898,  because 
not  needed  for  revenue  purposes." 

In  Re  Ross   (Cal.)   supra,  a  decree 
of  distribution  was  set  aside  on  the 
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npplication  of  a  minor  grandchild  of 
the  testator,  and  a  petition  in  which 
she  claimed  to  be  a  pretermitted  heir 
was  received  the  devisees  under  the 
will  claimed  that  the  petitioner  was 
amply  provided  for  by  the  section  of 
the  Code  which  provided  that  a  lineal 
descendant  of  a  devisee  of  a  will,  who 
was  a  child  or  relative  of  the  testator, 
would  take  the  estate  in  the  same  man- 
ner as  the  devisee  would  have  taken 
had  he  survived  the  testator.  The 
court  held,  however,  that  throughout 
the  chapter  on  wills  the  words,  "de- 
vise" and  "legacy,"  are  used  in  their 
technical  meaning;  the  word  "devise'* 
meaning  a  testamentary  disposition  of 
land,  while  the  other  means  a  like  dis- 
position of  personalty.  The  court 
said:  "It  is,  however,  insisted  Jl>y  ap- 
pellants that  respondent's  rights  in 
the  estate  are  measured  by  the  provi- 
sioBS  of  that  section,  but  come  within 
the  terms  of  §  1310  of  said  Code,  which 
reads:  'When  any  estate  is  devised 
to  any  child,  or  other  relation  of  the 
testator,  and  the  devisee  dies  before 
.  the  testator,  leaving  lineal  descend- 
ants, such  descendants  take  the  estate 
so  given  by  the  will,  in  the  same  man- 
ner as  the  devisee  would  have  done 
had  he  survived  the  testator/  Accord- 
ing to  appellant's  construction  of  the 
will,  in  the  light  of  the  latter  section, 
Joseph  L.  Ross,  the  son,  was  provided 
in  his  father's  will  with  a  legacy 
which,  even  if  he  was  dead  when  the 
will  was  made,  was  nevertheless  valid, 
and  that  by  virtue  of  §  1310  such  legacy 
went  to  hia  daughter,  and  hence,  tak- 
ing this  legacy  under  the  will  as  a 
lineal  descendant  of  her  father,  she 
was  thus  provided  for  in  the  testator's 
will.  It  is  of  no  moment  to  discuss 
the  nnatter  of  the  validity  or  invalidity 
of  the  legacy  of  the  testator  to  his  son, 
who  was  dead  when  the  will  was  made. 
In  the  view  we  take  of  the  case  that 
question  becomes  unimportant,  as  we 
are  satisfied  that  §  1310  has  no  appli- 
cation, in  determining  the  right  of  re- 
spondent to  an  interest  in  her  grand- 
father's estate.  If  the  legacy  to  the 
son  was  valid  under  the  will,  it  was 
still  simply  a  legacy,  and  §  1310  does 
not  apply  to  legacies,  but  solely  to 
devises.   In  the  whole  chapter  on  wills 


(Civ.  Code,  §§  1270-1377),  the  legis- 
lature has,  with  extreme  care  and 
techical  accuracy,  used  the  terms,  'de- 
vise' and  'legacy,'  in  their  well-recog- 
nized common-law  sense  and  distinc- 
tion; the  one  as  a  testamentary 
disposition  of  land,  the  other,  a  like 
disposition  of  personalty.  And,  to  ac- 
centuate the  proposition  that  the  term 
'devise'  is  technically  used,  it  is  pro- 
vided by  §  1343  of  the  same  Code  that 
'if  a  devisee  or  legatee  dies  during  the 
lifetime  of  the  testator,  the  testamen- 
tary disposition  to  him  fails,  unless  an 
intention  appears  to  substitute  some 
other  in  his  place,  except  as  provided 
in  §  1310.'  It  is  obvious  that  the 
terms,  'devisee'  and  'legatee/  are  used 
in  this  section  with  legal  accuracy  and 
distinctiveness,  and  with  the  same  ac- 
curacy the  exception  is  limited  in  § 
1310  to  a  devise.  Under  §  1343,  all  de- 
vises or  legacies  lapse,  if  the  devisee 
or  legatee  dies  before  the  testator,  ex- 
cept as  protected  and  secured  by  § 
1310  to  the  lineal  descendants  of  any 
child,  or  other  relation  of  the  testator. 
This  protection,  however,  by  the  ex- 
plicit language  of  §  1310,  is  extended 
solely  to  devises ;  legacies  are  not  with- 
in its  terms.  The  use  of  these  terms, 
'devise'  and  'devisee,'  legacy'  and 
'legatee,'  all  through  this  chapter,  with 
legal  exactness,  exhibits  the  intention 
of  the  legislature  to  employ  them  pre- 
cisely as  defined  at  common  law. 
Where  clear,  direct,  and  explicit  terms 
are  used  by  the  legislature,  which 
have  had  a  definite  meaning  since  the 
beginning  of  common-law  terminology, 
there  can  be  no  room  for  discussion  as 
to  their  meaning.  Time  has  marked 
them  too  distinctly  nor  to  be  clearly 
recognized  and  understood.  It  is 
strange  that  the  legislature  should 
have  limited  the  application  of  §  1310 
to  devises  alone,  but  the  limitation  has 
always  existed  in  this  state.  In  the 
'Act  Concerning  Wills,'  passed  at  the 
first  session  of  the  legislature  in  1850, 
the  section  is  found  the  same  as  it 
stands  in  the  Code  to-day.  Stat.  1849- 
1850,  p.  179.  Throughout  all  these 
years  no  change  has  taken  place,  and 
even  when  adopting  the  Code  system 
in  this  state,  although  the  present 
chapter  on  wills  was  modeled  largely 
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after  a  similar  chapter  in  the  New 
York  Civil  Code,  the  legislature  ad- 
hered to  the  exact  language  in  the  Act 
of  1850,  although  the  New  York  Code 
on  the  same  subject  provides  for  both 
legacies  and  devises."  But  in  Re 
Pfuelb  (1873)  Myrick,  Prob.  Ct.  Rep. 
(Cal.)  38,  wherein  the  same  section 
was  under  construction,  the  court  held 
that,  although  the  term  "devise"  gen- 
erally relates  to  the  disposition  of 
rpalty,  it  is  not  necessarily  exclusive. 
It  was  said :  "The  executor  resists  the 
application  on  two  grounds:  First, 
that  under  §  1310,  Civ.  Code,  the  term 
'devise'  limits  the  application  of  the 
section  to  real  estate.  .  .  .  The  first 
point  is  not  well  taken.  The  word 
'devise'  is  generally  applied  to  passing 
real  estate  by  will,  but  is  not  neces- 
sarily exclusive." 

In  Leighton  v.  Sheldon  (1870)  16 
Minn.  243,  Gil.  214,  an  action  for 
trover  was  instituted  because  of  the 
refusal  of  the  warehouseman  to  de- 

r 

liver  goods  vhich  were  claimed  by  a 
married  woman  as  legatee  thereof  un- 
der a  statute  (Gen.  Stat.  §§  2,  3,  chap. 
69)  which  provided  as  follows :  "Sec. 
2.  Any  person  capable  in  law  of  mak- 
ing a  deed  or  will,  including  the  hus- 
band, may  convey,  devise,  or  bequeath 
to  any  married  woman  any  property 
or  estate  to  be  held  by  her,  without 
the  intervention  of  a  trustee,  to  her 
sole  and  separate  use,  free  from  the 
control  or  interference  of  her  husband, 
such  conveyance  containing  a  power 
of  disposition  by  deed,  will,  or  other- 
wise. .  .  .  Sec.  3.  Whenever  any 
property  is  secured  to  the  sole  and 
separate  use  of  a  married  woman,  or 
conveyed,  devised,  or  bequeathed  to 
her,  pursuant  to  any  of  the  foregoing 
provisions,  she  shall,  in  respect  to  all 
such  property,  and  the  rents,  issues, 
and  profits  thereof,  have  the  same 
rights  and  powers,  and  be  entitled  to 
the  same  remedies  in  her  own  name, 
and  be  subject  to  the  same  obligations, 
as  a  feme  sole.  She  may  convey  or 
demise  the  same,  except  as  provided 
in  §  1,  without  the  consent  of  her  hus- 
band, and  without  joining  with  him 
in  any  deed  of  conveyance  of  such 
property,"  etc.  It  was  contended  that 
the  statute  applied  only  to  real  prop- 


erty. The  court  impliedly  held  that 
the  words,  "devise"  and  "bequeath," 
were  used  in  their  technical  sense,  say- 
ing: "It  was  suggested  on  the  argu- 
ment by  the  appellant  that  §§  2  and  3, 
chap.  69,  Gen.  Stat.,  have  reference 
only  to  real  property;  but  we  think 
that  use  of  the  word  'bequeath'  shows 
that  they  relate  to  personal  property 
also." 

In  a  New  York  case,  it  appeared  that 
a  devise  was  made  to  a  charitable  in- 
stitution which  was  organized  under  a 
special  act,  and  was  "authorized  to  take 
and  hold,  by  gift,  purchase,  devise,  or 
otherwise,  subject  to  all  provisions  of 
existing  laws  in  relation  to  devises  by 
last  will  and  testament,  .  .  .  and 
shall  be  entitled  to  all  the  provisions 
and  privileges  of  law  relating  to  char- 
itable institutions."  The  next  of  kin 
claimed  that  the  word  "devise"  re- 
lated to  personalty  as  well  as  to  realty, 
and  therefore  came  within  the  pro- 
viliions  of  a  section  of  the  statute  for 
the  incorporation  of  benevolent  and 
charitable  organizations  (Act  of  1848, 
§  6),  which  invalidated  bequests  con- 
tained in  a  will  which  had  not  been 
made  and  executed  at  least  two  months 
prior  to  the  death  of  the  testator.  It 
was  held,  however,  that  the  word  "de- 
vise," when  used  in  a  statute  would 
not  be  construed  to  include  a  bequest 
in  order  to  restrict  a  privilege  granted 
unless  such  an  intention  was  clear. 
The  court  said:  "Two  provisions  of 
the  Act  of  1869  are  relied  on  to  make 
the  Act  of  1848  applicable:  First. 
that  the  authority  to  take,  given  by  the 
Act  of  1869,  being  made  subject  to  all 
provisions  of  existing  laws  in  relation 
to  devises  by  last  will  and  testament, 
it  was  the  intention  to  include  the  pro- 
vision of  law  regulating  bequests,  so 
that  the  word  'devise'  should  be  con- 
sidered to  mean  any  gift  of  property, 
either  real  or  personal,  by  a  last  will 
and  testament.  The  word  'devise'  has 
a  well-defined  legal  meaning.  It  is  a 
gift  of  real  property  by  a  person's  last 
will  and  testament,  and  the  object 
must,  therefore,  be  that  kind  of  prop- 
erty (Bouvier's  Law  Diet.)  And  al- 
though the  courts  have,  in  order  to 
give  effect  to  a  testator's  evident  in- 
tention, included  personal  property  as 
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covered  by  the  word  *devis6>'  when 
used  in  a  will,  such  a  meaning  has 
never  been  given  to  the  word  in  order 
to  restrict  or  abridge  a  right  or  privi- 
lege granted,  where  it  was  not  neces- 
sary to  carry  a  clearly  expressed  in- 
tention into  effect."  People's  Trust 
Co.  V.  Smith  (1894)  31  Abb.  N.  C.  422, 
30  N,  Y.  Supp.  342. 

In  Sherwood  v.  American  Bible  Soc. 
(1864)  4  Abb.  App.  Dec.  (N.  Y.)  227, 
1  Keyes,  561,  it  appeared  that  several 
legacies  were  bequeathed  to  different 
bodies.  Two  of  these  bodies  were  in- 
corporated, and  the  question  arose 
whether  the  statute  prohibiting  a  cor- 
poration unless  authorized  by  its  char- 
ter or  statute,  to  take  by  devise  (2 
Rev.  Stat.  p.  57,  §  3,  now  §  12,  Decedent 
Estate  Law,  13  McEjnney,  Consol. 
Laws,  p.  42),  applied  to  a  bequest.  It 
was  impliedly  held  that  the  word  'de- 
vise' was  used  in  its  technical  sense, 
the  court  saying:  "In  the  statute 
enumeration  of  the  general  powers  of 
all  corporations  is  that  of  holding,  pur- 
chasing, and  conveying  such  real  and 
personal  estate  as  the  purposes  of  the 
corporation  may  require,  with  the 
power  to  hold  and  purchase  property. 
All  other  powers  necessary  to  its  exer- 
cise are  given.  1  Rev.  Stat.  p.  599,  §§ 
1,  3.  This  includes  the  power  of  tak- 
ing by  all  the  usual  methods  of  ac- 
quiring property  not  forbidden  to  cor- 
porations by  the  statute.  The  Statute 
of  Wills  prohibits  them  from  taking 
lands  by  devise  unless  expressly  au- 
thorised by  their  charters,'  or  by  stat- 
ute (2  Rev.  Stat.  p.  57,  §  3),  but  there 
is  no  statute  imposing  any  prohibition 
in  respect  to  the  manner  of  their  ac- 
quiring personal  property.  The  same 
legislature  which  enacted  the  statute 
concerning  corporations  enacted  the 
prohibition  in  the  Statute  of  Wills; 
but,  unless  the  power  to  take  lands  by 
devise  was  embraced  in  the  statutory 
grant  of  powers  to  corporations,  the 
enactment  of  the  prohibition  was  un- 
necessary. It  was,  I  think,  embraced, 
hence  the  necessity  of  the  prohibition ; 
and  the  inference  is  irresistible  that 
^He  same  grant  of  power  vested  in  cor- 
porations the  capacity  of  taking  a 
pecuniary  gift  by -will." 

In  Roth's  Appeal  (1880)  94  Pa.  186, 


it  appeared,  among  other  things,  that 
two  judgments  had  been  rendered 
against  a  son,  prior  to  the  father's 
death  intestate.  Subsequent  to  his 
death,  attachments  were  issued  on  all 
moneys,  property,  legacies,  or  right  to 
title  and  interest  of  the  judgment 
debtor,  and  the  administrator  was  gar- 
nished. Subsequently,  another  judg- 
ment was  rendered  against  the  son,  to 
satisfy  which  the  son's  interest  In  his 
father's  property  was  sold,  and  the 
proceeds  were  paid  into  court  for  dis- 
tribution. The  question,  therefore, 
became  material  as  to  the  priority  of 
the  claims.  The  court  held,  among 
other  things,  that  a  statute  (§  10,  Act 
of  April  13,  1843,  P.  L.  235)  which 
subjected  all  legacies  given  and  lands 
devised  to  attachment  or  levy  did  not 
confound  the  meaning  of  ''legacy"  and 
"devise."  It  was  said:  "Section  10, 
Act  of  April  13,  1843,  P.  L.  235,  sub- 
jects all  legacies  given  and  lands  de- 
vised to  any  person,  and  any  interent 
which  any  person  may  have  in  roal 
or  personal  estate  of  any  decedent,  by 
will  or  otherwise,  in  the  hands  or  pos" 
session  of  the  executor  or  administra- 
tor, or  in  whosesoever  hands  the  same 
may  be,  except  legacies  and  distribu- 
tive shares  due  married  women,  to  at- 
tachment and  levy  in  satisfaction  of 
any  judgment  in  the  same  manner  as 
debts  due  are  made  subject  to  execu- 
tion by  the  22d  section  of  the  Act  of 
June  16,  1836,  P.  L.  765.  .  .  .  The 
statutes  have  not  confounded  legacies 
and  devises,  nor  the  respective  inter- 
ests of  one  in  the  realty  and  personalty 
of  an  intestate,  but  have  made  each 
and  all  liable  to  attachment  upon  exe- 
cution in  satisfaction  of  a  juidgment. 
'Legacies  given'  and  'lands  devised' 
are  artistic  phrases,  meaning  different 
things,  and  neither  includes  the  other. 
And  so  an  interest  in  the  goods  and 
chattels  of  an  intestate-  is  quite  differ- 
ent from  an  interest  in  hia  lands." 

In  Pratt  v.  McGhee  (1882)  17  S.  C. 
428,  it  appeared  that  a  testator  had  de- 
vised a  certain  tract  of  land  to  his 
son,  who  predeceased  him,  leaving  is- 
sue surviving.  The  heirs  at  law  there- 
upon instituted  an  action  of  partition, 
on  the  ground  that  the  devise  to  the 
deceased  son  lapsed  by  the  son's  prior 
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death.  The  children  of  the  deceased 
son  and  the  executor  contended,  how- 
ever, that  devises  of  real  property  were 
embraced  by  a  statute  (Gen.  Stat. 
444,  §  13,  chap.  86),  which  provided 
''that  if  any  child  should  die  in  the 
lifetime  of  the  father  or  mother,  leav- 
ing issue,  any  legacy  given  in  the  last 
will  of  such  father  or  mother  shall  go 
to  such  issue,  unless  such  deceased 
child  was  equally  portioned  with  the 
other  children,  by  the  father  or  mother 
when  living."  It  was  held,  however, 
that  the  legislature  clearly  intended  to 
use  the  word  "legacy"  in  its  technical 
sense,  the  court  saying:  "After  a 
careful  examination  of  the  entire  Act 
of  1789,  which  contains  many  sections, 
and  a  like  careful  examination  and 
comparison  of  chap.  86,  Gen.  Stat.  444, 
with  its  many  clauses  and  sections, 
we  are  constrained  to  conclude  that 
the  legislature  used  the  word  'legacy' 
in  its  technical  legal  sense,  and  no 
other.  In  the  sections  which  precede 
and  follow  this  clause,  both  in  the  old 
and  new  act,  the  terms,  'devise,*  'be- 
quest' and  'legacy,'  are  used  invariably 
in  this  strictly  technical  sense,  the 
word  devise  being  in  each  section 
made  to  refer  to  a  gift  of  realty,  and 
the  words  legacy'  and  'bequest'  to 
gifts  of  personalty.  It  thus  appears 
that  these  words  are  nowhere  in  these 
acts  used  as  synonymous  terms,  but  al- 
ways with  an  appropriate  distinction 
and  legal  significance.  The  terms 
were  well  understood  by  the  legisla- 
tures which,  at  the  two  periods  sepa- 
rated by  nearly  a  century,  used  them 
throughout  with  the  jclosest  regard  to 
their  respective  differences  and  tech- 
nical meaning.  In  no  section  of  either 
act  would  the  sense  be  retained  by 
substituting  one  of  these  words  for  the 
other,  or  by  enlarging  one  so  as  to  em- 
brace the  other.  Why,  then,  should 
we  conclude  that  in  this  single  section 
the  legislature  inadvertently  used  the 
word  'legacy'  in  an  untechnical  sense, 
and  intended  to  imply  thereby  a  gift 
of  realty  (a  devise)  as  well  as  of  per- 
sonalty, when  in  all  other  sections  the 
true  distinction  is  carefully  pre- 
served? We  know  of  no  canon  of  con- 
struction which,  when  brought  to  bear 
upon  this  entire  act,  will  conduct  us 


to  such  a  conclusion.  We  are  told  that 
there  is  no  reason  why  the  legislatupe 
should  intend  to  save  a  legacy  from 
lapsing,  which  would  not  more  strong- 
ly induce  that  body  to  likewise  pre- 
serve ti  devise  of  real  estate  to  the  is- 
sue of  a  predeceased  child;  and  that, 
therefore,  we  must  conclude  that  by 
the  term  'legacy'  in  this  clause  a  de- 
vise is  likewise  meant.  But  as  the 
question  is  not  what  the  legislature 
ought  to  have  intended,  but  what  they 
did  intend,  we  must  examine  the  whole 
context  of  the  lact  to  ascertain  that  in- 
tention. Such  examination  demon- 
strates the  fact  that  in  every  other 
clause  of  the  act  a  gift  of  real  estate 
is  styled  a  devise,  a  gift  of  personal 
estate  is  called  a  legacy  or  bequest, 
and  a  gift  of  both  real  and  personal 
property  is  entitled  a  devise  and  be- 
quest." 

In  Re  Davis  (1899)  103  Wis.  455,  79 
N.  W.  761,  it  appeared  that  a  few  hours 
prior  to  a  testator's  death  he  made  a 
nuncupative  will,  which  was  later*  re- 
duced to  writing.  At  the  probate  of 
the  will  the  question  arose  whether  the 
will  affected  the  real  estate  of  the 
deceased.  The  court  held  that  the 
statute  (§  2292)  providing  that  "no 
nuncupative  will  shall  be  good,  when 
the  estate  bequeathed  shall  exceed  the 
value  of  ?150,  that  is  not  proved,"  re- 
ferred merely  to  the  disposition  of  per- 
sonal property,  and  the  word  "devise," 
in  the  other  sections  of  the  statute, 
to  real  property.  The  court  said : 
"The  only  question  for  consideration 
is  whether  the  words  so  spoken,  and 
constituting  the  nuncupative  will  of 
the  deceased,  were  effectual  to  pass 
the  income  of  the  real  estate  to  the 
widow.  The  statute  declares,  in  ef- 
fect, that  the  owner  of  'lands,'  or  of 
any  interest  therein,  *may  devise  and 
dispose  of  the  same  by  last  will  and 
testament  in  writing;  and  all  such  es- 
tate not  disposed  of  by  will  shall  de- 
scend as  the  estate  of  an  intestate,' 
etc.  Stat.  1898,  §  2277.  This  includes 
the  right  to  'devise'  the  homestead. 
§  2280.  The  statute  also  declares  that 
the  word  "land,"  or  "lands,"  and  the 
words,  "real  estate,"  and  "real  prop- 
erty," shall  be  construed  to  include 
lands,   tenements   and   hereditaments 
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and  all  rights  thereto  and  interests 
therein/  Sec.  4971,  subd.  9,  §  2025.  The 
statute  also  declares  that  every  com- 
petent person  'may,  by  last  will  and 
testament  in  writing,  bequeath  and  dis- 
pose of  all  his  or  her  personal  estate 
remaining  at  his  or  her  decease/  etc. 
§  2281.  All  wills,  except  nuncupative 
wills,  must  be  in  writing,  and  executed 
as  prescribed.  §  2282.  And  the  stat- 
ute further  declares  that  'no  nuncupa- 
tive will  shall  be  good,  when  the  es- 
tate bequeathed  shall  exceed  the  value 
of  |150,  that  is  not  proved,'  as  therein 
prescribed.  §  2292.  The  old  English 
statute,  of  which  that  section  is  almost 
a  literal  copy,  used  the  words,  'the  es- 
tate thereby  bequeathed.'  29  Car.  II. 
chap.  3,  §  19.  The  word  'bequeath'  is 
commonly  used  with  reference  to  the 
disposition  of  personal  property;  and 
the  word  'devise,'  with  reference  to 
the  disposition  of  real  property.  Cen- 
tury Diet.;  Anderson,  Law  Diet.; 
Schouler,  Wills,  §§  8,  518;  Fetrow's 
Estate  (1868)  58  Pa.  427.  To  hold  that 
real  estate  could  be  disposed  of  by  a 
nuncupative  will  would  be  repugnant 
to  other  provisions  of  the  statutes  re- 
quiring conveyances  of  and  -contracts 
relating  to  real  estate  to  be  in  writ- 
ing. Stat.  1898,  §§  2302,  2304.  We 
must  hold  that,  under  our  statutes,  a 
nuncupative  will  is  inoperative  to 
transfer  title  to  real  estate.  This  is  in 
accord  with  the  rulings  of  other  courts 
under  similar  statutes." 

In  Desloge  v.  Tucker  (1906)  196  Mo. 
587,  94  S.  W.  283,  th6  report  of  the 
sale  of  the  estate  of  a  decedent  was 
disapproved.  A  provision  of  the  Re- 
vised Statutes  (§  148)  provided  for 
the  publishing  of  a  notice  of  the  sale 
by  means  of  a  newspaper,  or  by  post- 
ing ten  handbills  throughout  the  coun- 
ty, except  that,  where  the  heirs  or 
devisees  of  the  deceased  were  resi- 
dents of  the  county  where  the  adminis- 
tration was  had,  a  personal  service  of 
such  notice  on  such  heirs  or  devisees 
was  required.  It  appeared  that  no 
such  notice  was  served  on  a  legatee 
under  the  will.  The  court  held  that, 
while  the  words  were  ordinarily  used 
interchangeably,  such  use  of  the.  words 
was  not  permissible,  in  view  of  a  sec- 
tion of  the  Revised  Statutes  (§  4160) 


which  provided  that  technical  words 
shbuld  be  given  their  technical  import. 
It  was  said:  "The  statute  provides 
(Rev.  Stat.  1899,  §  148),  as  follows: 
.'When  such  petition  and  such  ac- 
counts, lists  and  inventories  shall  be 
filed,  the  court  shall  order  that  all  . 
persons  interested  in  the  estate  be  no- 
tified thereof,  and  unless  the  contrary 
be  shown  on  the  first  day  of  the  next 
term  of  the  court,  an  order  will  be 
made  for  the  sale  of  the  whole  or  so 
much  of  such  real  estate  as  will  pay 
the  debts  of  the  deceased.  Such  no- 
tice shall  be  published  for  four  weeks 
in  some  newspaper  in  the  county  in 
which  the  proceedings  are  had,  or  by 
ten  handbills,  to  be  put  up  in  ten  pub- 
lic places  in  said  county  at  least  twen> 
ty  days  before  the  term  of  the  court 
at  which  any  such  order  will  be  made, 
in  the  discretion  of  the  court:  Pro- 
vided that,  in  all  cases  where  the  heirs 
or  devisees  of  deceased  are  residents 
of  the  county  where  such  administra- 
tion is  had,  there  shall  be  personal 
service  of  the  notice  required  by  this 
section  on  such  heirs  or  devisees,  made 
at  least  ten  days  before  the  term  of 
court  at  which  said  order  is  to  be 
made.  .  .  .'  The  word  'devisees'  in 
the  proviso  was  not,  in  our  opinion, 
used  loosely  and  so  as  to  include  'lega- 
tees.' This  is  somewhat  shown  by 
the  fact  that  in  §  146  the  word  'lega- 
cies' is  used  with  legal  precision  in 
connection  with  'debts,'  the  existence 
of  both  or  either  in  excess  of  personal 
assets  conferring  the  right  on  the  ad- 
ministrator to  initiate  proceedings  to 
sell  real  estate.  The  word  'devisee'  has 
a  common-law  meaning,  and  by  using 
that  word  the  legislature  is  presumed 
to  have  also  adopted  that  meaning. 
'An  heir  is  one  on  whom  the  law  casts  ' 
an  estate  upon  the  death  of  the  an- 
cestor; a  devisee  indicates  the  party 
getting  real  estate  by  will.'  Brown  v. 
Merchants'  Bank  (1896)  66  Mo.  App. 
431.  On  the  other  hand,  'legatee'  is 
defined  as  'a  person  to  whom  a  legacy 
is  given.'  Black,  Law  Diet,  title, 
'Legatee.'  And,  primarily,  'legacy'  is 
defined  by  the  same  author  as  'a  be- 
quest or  gift  of  personal  property  by 
last  will  and  testament'  True  it  is, 
'legacy'  and  'devise,'  'legatee'  and  'dev- 
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isee/  are  often  used  as  interchange- 
able terms  in  wills  and  everyday  con- 
versation, and  therefore  courts  would 
not  feel  fettered  to  any  nice  construc- 
tion where  subject-matter  or  context 
shows  the  words  were  used  inter- 
changeably, and  as  of  the  same  import. 
But  such  popular  and  loose  construc- 
tion is  hardly  permissible  in  view  of 
the  statutory  rule  of  hermeneutics.  Re- 
vised Statutes  1899,  §  4160.  Thus: 
The  construction  of  all  statutes  of 
this  state  shall  be  by  the  following  ad- 
ditional rules,  unless  such  construc- 
tion be  plainly  repugnant  to  the  intent 
of  the  legislature,  or  of  the  context  of 
the  same  statute:  First,  words  and 
phrases  shall  be  taken  in  their  plain 
or  ordinary  and  usual,  sense,  but  tech- 
nical words  and  phrases  having  pecu- 
liar and  appropriate  meaning  -in  law 
shall  be  understood  according  to  their 
technical  import.'" 

Minority  rale. 

In  some  jurisdictions  it  has  been 
held  that  the  words  "devise,"  "be- 
queath," "devisee,"  and  "legatee"  as 
used  in  a  statute  are  to  be  construed 
as  interchangeable.  Logan  v.  Logan 
(1887)  11  Colo.  44,  17  Pac.  99;  Evans 
V.  Price  (1886)  118  111.  593,  8  N.  E. 
854;  Barry  v.  Barry  (1875)  15  Kan. 
587;  Re  Breen  (reported  herewith) 
ante,  238;  Freme  v.  Clement  (1881) 
L.  R.  18  Ch.  Div.  (Eng.)  499,  50 
L.  J.  Ch.  N.  S.  801,  44  L.  T.  N.  S. 
398,  30  Week.  Rep.  1;  Barrington  v. 
Liddell  (1882)  2  De  G.  M.  &  G.  480, 
42  Eng.  Reprint,  958,  17  Jur.  241,  22 
L.  J.  Ch.  N.  S.  1,  17  Eng.  L.  &  Eq.  Rep. 
188.  See  also  Hope  v.  Taylor  (1825) 
2  Ld.  Kenyon,  9,  96  Eng.  Reprint,  1089 ; 
Shep.  Touch.  400. 

In  Logan  v.  Logan  (1887)  11  Colo, 
44,  17  Pac.  99,  it  appeared  that  the 
widow  of  a  testator  elected  to  re- 
nounce the  devise  to  her,  and  claimed 
one  half  of  the  estate  of  which  her 
husband  died  seised.  The  question  be- 
came material  whether  the  words,  "be- 
quest" and  "legacy,"  which  were  used 
in  the  section  which  provided  for  the 
division  of  the  remainder  of  the  es- 
tate between  the  legatees  after  the 
widow  had  renounced  her  bequest  or 
legacy,  were  used  in  their  technical 
sense,  or  whether  they  were  used  in- 


terchangeably with  "devise."  The 
court  held  that  the  legislature  used 
them  interchangeably,  and  therefore 
the  terms,  "legacy,"  "bequest,"  or 
"legatee,"  included  "devise"  and  "dev- 
isee." It  was  said:  "The  counsel's 
attention  was  called  by  opposing 
counsel  to  the  provisions  of  §  3627, 
chap.  115,  General  Statutes,  viz.:  'In 
all  cases  where  the  widow  shall  re- 
nounce all  benefit  under  the  will,  and 
the  legacies  and  bequests  therein  con- 
tained to  other  persons  shall,  in  con- 
sequence thereof,  become  increased  or 
diminished  in  amount,  quantity  or  val- 
ue, it  shall  be  the  duty  of  the  court, 
upon  the  settlement  of  such  estate,  to 
abate  from  or  add  to  such  legacies  and 
bequests  in  such  manner  as  to  equalize 
the  loss  sustained,  or  advantage  de- 
rived thereby,  in  a  corresponding  ratio 
to  the  several  amounts  of  such  leg- 
acies and  bequests,  according  to  the 
intrinsic  value  of  each.'  To  this  it 
was  replied  that  the  section  quoted 
has  nothing  to  do  with  the  question  in 
controversy,  for  the  reason  that  the 
terms,  'legacy'  and  'bequest,'  accord- 
ing to  their  well-defined  meaning  at 
law,  refer  to  gifts  by  will  of  personal 
property,  and  not  of  real  estate;  that 
this  statute  refers  to  a  subject-matter 
purely  personal,  whereas  the  contro- 
versy arises  upon  a  devise  which  is  a 
gift  of  real  estate.  The  controversy 
depends  upon  the  proper  construction 
of  the  latter  section.  If  the  words, 
'legacies'  and  'bequests,'  as  used  there- 
in, relate  to  gifts  by  will  generally,  the 
section  clearly  indicates  the  legisla- 
tive intent  that  wills  are  to  be  upheld, 
notwithstanding  the  renunciations  of 
their  provisions  by  widows  of  testa- 
tors, as  to  all  gifts  of  property  there- 
by made  to  other  persons,  save  only 
as  to  the  pro  rata  change  in  'amount, 
quantity,  or  value'  produced  by  the 
renunciation.  It  is  true  that  in  their 
strict  legal  application  the  terms,  'leg- 
acy' and  'bequest,'  refer  to  gifts  by 
will  of  personal  estate.  There  is  noth- 
ing in  the  derivation  of  these  words 
to  so  distinguish  them,  but  such  is 
their  proper  legal  signification^  as  all 
authorities  agree.  It  is  a  conceded 
fact,  however,  that  they  are  not  always 
employed  according  to  their  technical 
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meaning,  and  that  they  are  not  al- 
ways to  be  so  construed.  .  .  .  Our 
legislature  has  not  always  used  these 
words  in  their  strict  legal  sense,  which 
fact  of  itself  would  authorize  us  to 
inquire  in  what  sense  they  were  em- 
ployed in  the  present  instance.  Sec- 
tion 3481,  General  Statutes,  empowers 
testators  to  devise  all  their  estate  in 
'lands,  tenements,  hereditaments,  an- 
nuities, or  rents,  charged  upon  or  is- 
suing out  of  themi  or  goods  and  chat- 
tels and  personal  estate  of  every 
descriptioii  whatsoever,  by  will  or  tes- 
tament.* Section  2269  permits  a 
married  woman  to  make  a  will,  but 
provides  that  'she  shall  not  bequeath 
away  from  her  husband  more  than 
one  half  of  her  property,  both  personal 
and  real,  without  his  consent  in  writ- 
ing.' It  will  be  observed  in  the  for- 
mer section  the  word  'devise'  is  ap- 
plied to  gifts  of  both  real  and  personal 
estate,  and  in  the  latter  the  word  'be- 
queath' is  used  in  the  same  sense. 
...  In  seeking,  then,  for  the  sense 
in  which  these  words  were  used  in  the 
present  instance,  the  first  essential  to 
a  proper  construction  of  the  section 
is  easily  acquired,  viz.,  a  clear  idea  of 
the  object  in  view.  A  previous  section 
authorizes  the  widow  to  partially  de- 
feat the  provisions  of  the  will  in  cer- 
tain cases.  The  power  to  interfere 
extends  to  the  entire  estate  of  the 
testator,  real  and  personal.  The  plain 
purpose  of  this  section  was  to  author- 
ize the  courts  to  treat  the  various  pro- 
visions of  the  will  as  modified,  to  the 
extent  of  the  derangement,  in  order 
to  preserve,  as  to  the  balance  of  the 
estate  not  taken  by  the  widow,  the 
same  ratio  of  distribution  thereof 
among  the  donees,  so  far  as  values 
are  concerned,  as  fixed  by  the  terms 
of  the  will.  That  this  was  the  evil  to 
be  remedied,  and  the  object  and  pur- 
pose of  the  section,  is  patent  upon  its 
face.  Now  it  is  apparent  this  pur- 
pose cannot  be  accomplished  by  such 
an  interpretation  of  doubtful  words 
as  will  limit  the  remedy  to  one  class 
of  property,  which  often  comprises  an 
insignificant  part  of  an  estate.  The 
remedy  being  provided  for  "all  cases 
where  the  widow  shall  renounce  all 
benefit  under  the  will,'  and  'loss  is 


sustained,  or  advantage  derived  there- 
by,'  by  the  donees,  the  construction 
contended  for  lyould  very  clearly  be 
in  conflict  with  the  intent  apparent 
on  the  face  of  the  section,  and  legit- 
imately collectable  from  the  general 
context.  While  courts  have  nothing  to 
do  with  the  policy  of  an  act  of  the 
legislature,  and  no  right  of  control 
over  the  motives  of  legislators,  it  is 
their  duty  to  carry  into  effect  their 
intentions,  where  they  can  be  def- 
initely ascertained.  We  have  here,  as 
guides  to  the  intention,  the  object  in 
view,  and  likewise  the  cause  or  neces- 
sity of  enacting  the  law.  The  stat- 
utes are  to  be  construed  with  refer- 
ence to  the  objects  to  be  accomplished 
by  them;  and  where  a  particular  con- 
struction would  lead  to  unreasonable 
results,  a  different  construction  is  to 
be  given,  if  it  can  be  done  without 
doing  violence  to  the  letter  of  the 
statute.  No  violence  is  done  by  giving 
the  words  referred  to  the  enlarged 
application  which  the  authorities 
above,  referred  to  hold  to  be  admis- 
sible, and  which  the  framers  of  these 
statutes  have  themselves  applied.  Our 
conclusion  is  that  the  provisions  of 
the  section  are  applicable  alike  to  all 
classes  of  property,  and  to  all  leg- 
atees and  devisees." 

In  Evans  v.  Price  (1886)  118  111.  593, 
8  N.  E.  854,  it  appeared  that  the  wid- 
ow of  a  testator  renounced  the  pro- 
visions of  the  will  in  her  favor.  The 
complainant  herein,  who  was  made 
remainderman  in  the  will,  claimed  a 
one-half  interest  in  the  lands  of  which 
the  testator  died  seised,  and  prayed 
for  a  partition  thereof.  It  was  con- 
tended that  the  section  which  permit- 
ted a  widow  or  surviving  husband  of 
a  testator  to  renounce  the  provisions 
of  a  will  applied  only  to  legacies  or 
bequests,  but  she  might  claim  all  the 
devises.  It  was  held,  however,  that 
while  ordinarily  the  word  "devise" 
was  employed  to  denote  a  gift  by  will 
of  realty,  and  "bequest,"  a  gift  of 
either  personalty  or  realty,  still  the 
statute  seemed  to  have  used  them  as 
convertible  terms.  The  court  said: 
"It  is  also  said,  in  argument,  that  §  78 
only  requires  the  widow  to  renounce 
all  claim  to  the  legacies  and  bequests. 
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and  that  she  might,  therefore,  claim 
all  the  devises,  and,  having  renounced 
all  legacies  and  bequests,  claim  all 
benefits  given  by  that  section.  This 
i.s  not  a  correct  reading  of  this  section 
of  the  statute.  A  legacy,  of  course,  is 
a  gift  of  personal  estate  by  will.  The 
word  'devise'  is  usually  employed  to 
denote  a  gift  by  will  of  real  estate,  or 
an  interest  therein.  But  the  word  'be- 
quest' may  mean  any  gift  by  will, 
whether  it  consists  of  personal  or  real 
property.  In  §  10  of  the  Dower  Act  of 
1845,  the  words,  'devise'  and  'bequest,' 
seem  to  have  been  used  as  convertible 
terms,  and  as  meaning  a  gift  by  will, 
of  land,  or  an  interest  therein." 

In  the  case  of  Re  Brebn  (report- 
ed herewith)  ante,  238,  it  appeared 
that  a  testator,  having  no  children, 
left  one  half  of  all  his  property  to 
his  widow,  and  the  other  half  to  his 
collateral  relatives.  The  widow  elect- 
ed not  to  accept  the  provisions  of  the 
will.  She  contended  that  the  statute 
permitting  a  "devise"  of  one  half  of 
a  married  person's  property  to  othQr 
than  the  spouse,  if  they  had  no  chil- 
dren, affected  only  the  realty.  The 
court  held,  however,  that  the  word 
"devise"  was  used  in  its  popular  sense, 
and  related  to  the  disposal  of  both 
personalty  and  realty,  saying:  "In 
1883,  a  new  section  (Laws  1883,  chap. 
163,  §  1)  was  added  to  the  act  in  re- 
lation to  wills,  reading  as  follows: 
'Any  married  person  having  no  chil- 
dren may  devise  one  half  of  his  or  her 
property  to  other  persons  than  the 
husband  or  wife.'  Gen.  Stat.  1909 
§  9812.  A  preliminary  contention  is 
made  by  the  appellant  that  this  sec- 
tion affects  only  real  property,  inas- 
much as  it  uses  the  word  'devise'  and 
not  'bequeath.'  'Devise,'  however,  is 
used  with  respect  to  the  disposal  of 
personal  property  in  statutes  as  well 
as  in  wills.  3  Words  &  Phrases,  p. 
2047;  14  Cyc.  284.  In  the  case  cited 
it  was  said  that  the  word  'bequeath'  in 
the  section  there  construed  (Gen.  Stat. 
1909,  §  9811)  probably  means  'devise 
and  bequeath.'  Such  has  undoubtedly 
been  the  interpretation  placed  upon  it, 
and  the  term  used  in  the  subsequent 
statute  should  be  given  a  similar  elas- 
tic meaning." 


In  Barry  v.  Barry  (1875)  15  Kan. 
587,  the  court,  in  construing  a  stat- 
ute which  provided  that  no  married 
person  should  bequeath  away  from 
the  other  more  than  one  half  of  his 
property  without  that  other's  consent, 
said  by  way  of  dictum:  "The  word 
'bequeath'  in  that  section  probably 
means  'devise  and  bequeath.'  But  it 
is  not  necessary  now  to  so  decide." 

In  Rogers  v.  Farrar  (1828)  6  T.  B. 
Mon.  (Ky.)  421,  a  creditor  of  a  testa- 
tor instituted  an  action  against  the 
executors  and  devisees,  under  a  stat- 
ute which  provided  for  such  an  ac- 
tion against  the  executors  or  admin- 
istrators, and  devisees  or  heirs.  In 
construing  t&is  statute  the  court  held 
that  the  word  "devisees"  was  used  in 
its  technical  sense,  meaning  a  disposi- 
tion by  will  of  realty.  It  was  said: 
"It  is  against  devisees  and  not  against 
legatees  that  remedy  is  given  by  the 
act.  Each  of  those  terms  has  a  tech- 
nical signification;  and  should  be  tak- 
en in  its  technical  sense.  'Devisee,' 
in  its  technical  sense,  means  one  to 
whom  lands  or  other  real  estate  are 
devised;  'legatee/  a  person  to  whom 
chattels  are  bequeathed."  In  a  later 
case  from  the  same  jurisdiction,  Rob- 
erts V.  Ghenowith  (1908)  83  Ky.  L. 
Rep.  1081,  112  S.  W.  625,  which,  how- 
ever, decided  no  point  within  the  scope 
of  this  note,  the  court  referred  to  a 
statute  changing  the  rule,  saying: 
"Recognizing  the  generally  careless, 
inadvertent,  and  interchangeable  use 
of  these  words,  the  general  assembly 
of  the  state  provided  in  §  467  of  the 
Kentucky  Statutes  of  1903,  that  'the 
words,  "legatee"  and  "devisee,"  shall 
each  be  held  to  convey  the  same  idea; 
and  the  words,  "bequeath"  and  "de- 
vise," to  mean  the  same  thing;  and 
the  words,  "bequest"  and  "legacy," 
shall  each  be  held  to  mean  the  same 
thing,  and  to  embrace  and  include 
either  real  or  personal  property,  or 
both.' " 

In  Freme  v.  Clement  (1881)  L.  R.  18 
Ch.  Div,  (Eng.)  499,  50  L.  J.  Ch.  N.  S. 
801,  44  L.  T.  N.  S.  398,  30  Week.  Rep.  1, 
it  appeared  that  a  testator  exercised 
a  power  of  appointment  by  will.  The 
court,  referring  to  the  Statute  of  Wills, 
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said  by  way  of  dictum:  'The  words, 
'devise'  and  'bequest/  are  not  strictly 
limited  to  either  real  or  personal  es- 
tate. They  may  be  both  used  for  both 
kinds  of  estate." 

In  Barringrton  v.  Liddell  (1852)  2 
De  G.  M.  &  G.  480,  42  Eng.  Reprint, 
958, 17  Jur.  241,  22  L.  J.  Ch.  1,  17  Eng. 
L  &  Eq.  Hep.  188,  the  court  construed 
a  statute  relating  to  trusts  and  provid- 
ing as  follows :  ''Nothing  in  this  act 
contained  shall  extend  to  any  provi- 
sion for  pasmnent  of  debts  of  any  gran- 
tor, settlor  or  devisor,  or  other  person 


or  persons,  or  to  any  provision  for 
raising  portions  for  any  child  or  chil- 
dren of  any  grantor,  settlor  or  devisor, 
or  any  child  or  children  of  any  per- 
son taking  any  interest  under  such 
conveyance,  settlement  or  devise;  or 
to  any  direction  touching  the  produce 
of  timber  or  wood  upon  any  lands  or 
tenements,  but  that  all  such  provisions 
and  directions  shall  and  may  be  made 
and  given,  as  if  this  act  had  not* 
passed."  The  court  held  that  the  word 
"devise"  included  any  disposition  of 
property  by  will.  R.  C.  L. 


M.  BONNEAU,  Impleaded,  etc.,  Plff.  in  Err., 

V. 

STRAUSS  BROTHERS. 

OhUihamu  Supreme  Court —- February  2S,  1919. 

(—  Okla.  — ,  179  Pac.  10.) 

4 

Partnership  —  failure  to  bind  firm  —  individual  liability. 

A  member  of  a  partnership,  who,  personally  and  without  authority  to 
bind  the  firm,  signs  the  firm  name  to  a  contract  of  guaranty,  is  responsible 
on  the  contract  in  his  individual  capacity,  and  may  be  sued  upon  the  con- 
tract, and  it  is  not  necessary  to  bring  the  suit  for  breach  of  implied-  war- 
ranty, nor  an  action  in  tort  for  fraud  and  deceit. 

[See  note  on  this  question  beginning  on  page  258.] 

Headnote  by  McNeill,  J. 


Erbor  to  the  McClain  County  Court  (Mauldin,  J.)  to  review  a  judg- 
ment in  favor  of  plaintiff  in  an  action  brought  to  enforce  payment  of  a 
contract  of  guaranty.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Ben  Franklin  for  plaintiff  in 
error. 

Messrs.  W.  C.  Madison  and  E.  E. 
Glasco,  for  defendants  in  error: 

The  court  did  not  err  in  rendering 
judgment  against  defendant  M.  Bon- 
neau. 

Cochran  v.  Baker,  34  Or.  555,  52  Pac. 
520,  56  Pac.  641 ;  Roberts  v.  Button,  14 
Vt  195;  Farmers'  Co-op.  Trust  Co.  v. 
Ployd,  47  Ohio  St.  525,  12  L.R.A.  346, 
21  Am.  St.  Rep.  846,  26  N.  E.  110; 
Layng  v.  Stewart,  1  Watts  &  S.  222 ; 
Gunderson  v.  Hasterlik,  100  111.  App. 
429;  Laverty  v.  Burr,  1  Wend.  529; 
Bloom  V.  Helm,  53  Miss.  81;  Silvers 
V.  Foster,  9  Kan.  56;  Byars  v.  Doores. 
20  Mo.  284;  Woodes  v.  Dennett,  9  N. 


H.  55;  Terwilliger  v.  Murphy,  104  Ind. 
82,  3  N.  E.  404;  Beach,  Contracts,  § 
1066;  Frankland  v.  Johnson,  147  111. 
520,  37  Am.  St.  Rep.  234,  35  N.  E.  480; 
Weare  v.  Gove,  44  N.  H.  196;  Mitchell 
V.  Hazen,  4  Conn.  495,  10  Am.  Dec. 
169;  Gillaspie  v.  Wesson,  7  Port. 
(Ala.)  464,  31  Am.  Dec.  715;  Collins 
V.  Allen,  12  Wend.  356,  27  Am.  Dec. 
130;  Cox  V.  Gille  Hardware  &  Iron  Co. 
8  Okla.  483,  58  Pac.  645;  Hampton  v. 
Speckenagle,  9  Serg.  &  R.  212,  11  Am. 
Dec.  705. 

McNeUl,  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  commenced  in 
the  county  court  of  McClain  county 
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by  Strauss  Brothers,  plaintiffs, 
against  Bonneau  Brothers  and  M. 
Bonneau,  the  petition  alleging  that 
Bonneau  Brothers  as  a  partnership, 
consisted  of  M.  Bonneau  and  Louis 
Bonneau;  that  heretofore  they  exe- 
cuted a  contract,  guaranteeing  the 
payment  for  certain  goods  to  be  sold 
and  delivered  to  B.  C.  Henderson. 
The  contract  was  signed,  "Bonneau 
Brothers  by  M.  Bonneau."  To  the 
petition  a  demurrer  was  filed  by 
Bonneau  Brothers  and  M.  Bonneau, 
which  was  overruled.  Thereafter 
M.  Bonneau  filed  a  demurrer,  and 
Bonneau  Brothers  filed  an  answer, 
and,  as  one  of  the  defenses,  alleged 
that  Bonneau  Brothers  was  a  part- 
nership, engaged  exclusively  in  the 
furniture  business  in  the  town  of 
Purcell,  and,  if  a  member  of  the 
partnership  signed  the  name  of  the 
firm  to  the  obligation  set  forth  in 
plaintiffs'  petition,  that  act  was  un- 
authorized and  not  ih  the  scope  of 
the  firm's  business. 

This  answer  was  sworn  to  by  M. 
Bonneau.  The  court  permitted  an 
amendment  to  the  petition,  to  insert 
the  name  of  M.  Bonneau  in  the  body 
of  the  petition  after  the  words, 
"Bonneau  Brothers,"  and  overruled 
the  demurrer  of  M.  Bonneau  to  the 
said  petition,  to  which  M.  Bonneau 
excepted  and  refused  to  plead  fur- 
ther, and  judgment  was  rendered 
against  the  defendant  M.  Bonneau 
by  default,  and  evidence  introduced 
and  judgment  rendered  for  the  sum 
of  $116.80.  The  cause  was  dis- 
missed as  to  Bonneau  Brothers.  The 
case  was  brought  to  this  court,  and 
plaintiff  in  error,  M.  Bonneau  al- 
leges four  assignments  of  error,  the 
first  three  not  being  argued  by 
plaintiff  in  error ;  and,  therefore,  we 
will  not  consider  them. 

The  only  assignment  of  error  pre- 
sented in  the  brief  of  plaintiff  in 
error  is:  Did  the  court  commit 
error  in  overruling  the  demurrer  of 
M.  Bonneau  to  plaintiffs'  petition? 
The  theory  presented  by  plaintiff  in 
error  is:  Where  one  partner  exe- 
cutes a  contract  in  the  firm  name. 


by  himself,  and  admits  that  he  had 
no  authority  to  bind  the  partner- 
ship, does  he  become  individually 
liable  upon  the  contract,  or  does  his 
liability  rest  upon^  a  breach  of  im- 
plied warranty,  or  an  action  in  tort  ? 
Plaintiff  in  error  contends  that  the 
action  must  be  one  for  a  breach  of 
implied  warranty,  or  for  an  action 
in  tort  for  fraud  and  deceit.  In  this 
we  cannot  agree.  Plaintiff  in  error 
cites  numerous  authorities  upon  the 
question,  but  all  of  them  are  cases 
where  the  contract  was  executed  in 
the  name  of  his  principal  by  an 
agent.  Upon  that  question  the  cases 
are  not  in  harmony,  but  it  has  been 
held  by  this  court  that  the  action 
would  be  upon  a  breach  of  implied 
warranty,  or  an  action  for  fraud  and 
deceit.  But  plaintiff  in  error  has 
not  cited  a  case  where  the  contract 
was  signed  by  one  member  of  a  part- 
nership, who  signed  the  partnership 
name.  There  appears  to  be  a  dif- 
ferent rule  in  so  far  as  partnership 
contracts  are  concerned.  This  rule 
is  laid  down  in  20  R.  C.  L.  p.  882,  as 
follows,  to  wit:  "The  law  of  part- 
nership is  a  branch  of  the  law  of 
agency.  The  functions,  rights,  and 
duties  of  partners  in  a  great  measure 
comprehend  those  of  agents,  and 
the  general  rules  of  law  applicable 
to  agents  likewise  apply  to  partners. 
Accordingly,  the  liability  of  one 
partner  for  the  acts  of  his  copart- 
ners is  founded  on  the  principles  of 
agency.  Every  partner  is  a  com- 
mercial partnership,  apart  from  any 
special  powers  conferred  on  him  by 
the  articles  of  copartnership,  is  not 
only  a  principal,  but  also  a  general 
and  authorized  agent  of  the  firm, 
and  the  agent  of  all  the  partners  for 
all  purposes  within  the  scope  and 
objects  of  the  partnership.  Thus  it 
is  that  a  partner  embraces  the  char- 
acter both  of  principal  and  agent. 
With  respect  to  the  concerns  of  the 
partnership,  he  virtually  acts  as 
principal  for  himself  and  as  agent 
for  his  partner^." 

In  20  R.  C.  L.  891,  the  following 
rule  is  laid  down:    "The  liability  of 
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a  partner  for  the  acts  of  his  copart- 
ner may  also  rest  on  the  principle 
of  estoppel.  Where  one  partner  acts 
in  the  firm  name  without  authority 
to  his  partners,  the  other  partners 
may  be  estopped  from  denying  his 
authority  to  do  so.  The  particular 
partner  who  undertakes  to  bind  his 
copartners  by  a  contract,  without 
authority,  is  himself  personally 
liable  on  such  contract.  He  cannot 
be  admitted  to  say  that  he  was  not 
authorized  to  make  it.  And  he  is 
estopped  to  deny  its  effect  or  valid- 
ity." 

The  supreme  court  of  Kansas,  in 
the  case  of  Silvers  v.  Foster,  9  Kan. 
56,  held  as  follows,  to  wit :  "A  mem- 
ber of  a  partnership,  who  personally 
or  by  a  clerk,  and  with  or  without 
authority  from  the  firm,  signs  the 
firm  name  to  a  promissory  note,  as 
surety  thereon,  is  responsible  upon 
the  note  in  the  same  manner  and  to 
the  same  extent  as  if  he  had  signed 
his  own  individual  name  thereto." 

In  Gunderson  v.  Hasterlik,  100  111. 
App.  429,  the  court  stated  as  fol- 
lows: **The  execution  of  the  guar- 
anty did  not  bind  Hasterlik  Brothers 
for  appellee  had  no  authority  to  thus 
obligate  the  .  •  .  other  defend- 
ants. ...  It  did,  however,  oper- 
ate to  bind  appellee,  who,  if  he  had 
no  authority  to  obligate  others,  at 
least  had  power  to  bind  himself." 

This  same  rule  is  adopted  in  the 
following  cases:  Smith  v.  Kemper, 
4  Mart.  (La.)  409,  6  Am.  Dec.  708; 
Skinner  v.  Dayton,  19  Johns.  513, 
10  Am.  Dec.  286. 

The  rule  is  different  where  a 
partner  signs  the  obligation  than 
where  it  is  signed  by  an  agent.  The 
partner,  in  signing  the  obligation, 
binds  himself  individually,  and  at- 
tempts as  an  agent  for  the  remain- 
ing partners  to  bind  the  firm  and 
4  A.L.R.-.17. 
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them  individually.    If  he  has  no  au- 
thority to  bind  the  _ 
remaining  partners  ririiu^e''tJ  wna 
or  the  firm,  still  he  flXT/t'if  *^**"** 

,         '  llnDlUty. 

cannot  be  heard  to 
say  that  he  had  no  authority  to  bind 
himself,  and  he  becomes  liable  on 
the  contract.  This  court  has  held  in 
the  case  of  American  Surety  Co.  v. 
Morton,  32  Okla.  687,  39  L.R.A. 
(N,S.)  702,  122  Pac.  1103,  as  fol- 
lows, to  wit;  "If  a  man  contracts 
as  agent,  but  without  authority,  for 
a  principal  whom  he  names,  he  can- 
not bind  his  alleged  principal  by  the 
contract ;  but  the  party  whom  he  in- 
duces to  contract  with  him  may  sue 
the  alleged  agent  upon  a  warranty 
of  authority  if  said  agent  honestly 
believed  that  he  had  authority  which 
he  did  not  possess,  or  he  may  sue 
the  alleged  agent  in  an  action  of 
fraud  and  deceit  if  the  professed 
agent  knew  he  had  not  the  author- 
ity which  he  assumed  to  possess  and 
exercise;  but  he  cannot  sue  the 
agent  on  the  contract,  unless  the 
contract  contains  apt  words  to  bind 
him  personally." 

But  this  case  is  not  in  conflict 
with  the  above  decision,  for  there  is 
a  different  principle  involved.  An 
agent  does  not  intend,  nor  is  it  sup- 
posed that  he  intended,  to  bind  him- 
self; but  a  partner,  in  executing  a 
contract,  binds  not  only  the  partner- 
ship, but  the  liability  extends  to 
each  individual  member,  and  if  he 
has  exceeded  his  authority  as  to  the 
other  members  of  the  firm,  or  the 
firm,  he  has  not  exceeded  his  au- 
thority in  so  far  as  he  himself  is 
concerned,  and  he  becomes  liable  on 
the  contract,  and  it  is  not  necessary 
to  bring  the  action  for  a  breach  of 
an  implied  warranty,  nor  an  action 
in  tort  for  fraud  and  deceit. 

The  judgment  of  the  lower  court 
is  therefore  affirmed. 

All  the  Justices  concur. 
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ANNOTATION. 

Personal  Kabifity  to  other  party  to  contract  of  member  of  firm  who,  wilhoiwt 

authority,  attempts  to  bmd  the  firm. 


L  Introductory,  258. 
II.  The  rule: 

a.  In  general,  258. 

b.  Nature  of  liability,  259. 
c  Specific  applications: 

1.  Sealed  instruments  in  gen- 

eral, 260. 

2.  Arbitration,  260. 

J.  Introduetoru^ 

It  is  not  intended  to  include  assign- 
ments for  creditors,  nor  obligations 
joint  and  several  in  form,  nor  cases 
holding  that  a  partner's  confession  of 
judgment  binds  the  firm,  but  not  the 
separate  estates  of  his  partners. 

In  the  multitude  of  cases  on  the  li- 
ability of  partners  who  did  not  act 
in  the  particular  transaction,  com- 
paratively little  is  to  be  found  on  the 
liability  of  the  acting  partner.  His 
liability  seems,  in  general,  to  be  taken 
for  granted,  and  as  a  rule  he  makes  no 
defense. 

II.  The  rule, 
a.  In  general. 

A  member  of  a  firm  who,  without  au- 
thority, attempts  to  bind  the  firm,  is 
personally  liable  to  the  other  con- 
tracting party. 

United  States. — Karthaus  v.  Yllas  y 
Ferrer  (1828)  1  Pet.  222,  7  L.  ed.  121. 

California. — Jones  v.  Bailey  (1855) 
5  Cal.  345;  Lewis  v.  Clarkin  (1861)  18 
Cal.  399;  Brooke  v.  Glide  (1919)  — 
Cal.  App.  — ,  179  Pac.  546. 

Colorado.— Orman  v.  Potter  (1909) 
46  Colo.  54,  102  Pac.  893. 

Delaware.  —  Layton  v.  Hastings 
(1837)  2  Harr.  147  (stating  the  rule) ; 
Morris  v.  Jones  (1845)  4  Harr.  428. 

Georgia. — Hollister   v.   Bluthenthal 

(1911)  9  Ga.  App.  176,  70  S.  E.  970 
(stating  the  rule). 

Illinois.  —  Springer     v.     Simpson 

(1912)  175  111.  App.  631  (stating  the 
rule) ;  Gunderson  v.  Hasterlik  (1902) 
100  111.  App.  429. 

Iowa. — Sherman  v.  Christy  (1864) 
17  Iowa,  322  (stating  the  rule). 


II.  c— continued. 

3.  Guaranty,  261. 

4.  Promissory  notes,  261. 

III.  Real  property,  261. 

IV.  Confession  of  Judgment^  262. 
V.  Contrary  doctrine,  262. 

VI.  Parties,  263. 

Kansas.— Silvers  v.  Foster  (1872) 
9  Kan.  56. 

Maryland. — Armstrong  v.  Robinson 
(1832)  6  Gill  &  J.  412. 

Massachusetts. — Wiggin  v.  Lewis 
(1853)  12  Cush.  486;  Taft  v.  Church 
(1894)  162  Mass.  527,  39  N.  E.  283. 

Mississippi.  —  Smith  v.  Tupper 
(1845)  4  Smedes  &  M.  2^1  (stating  the 
rule). 

Missouri.  —  Bentzen  v.  Zierlein 
(1836)  4  Mo.  417. 

New  Hampshire. — ^Weeks  v.  Mas- 
coma  Rake  Co.  (1877)  58  N.  H.  101. 

New  York.  —  Clement  v.  Brush 
(1802)  3  Johns.  Cas.  180;  Gates  v. 
Graham  (1834)  12  Wend.  53;  Hubbard 

V.  Matthews  (1873)  54  N.  Y.  43,  13 
Am.  Rep.  562  (stating  the  rule)  ;  Har- 
rington V.  Higham  (1853)  15  Barb. 
524;  Parker  v.  Jackson  (1852)  16 
Barb.  33. 

Ohio.  — James  v.  Bostwick  (1832) 
Wright,  142 ;  McNaughton  v.  Partridge 
(1842)  11  Ohio,  223,  38  Am.  Dec.  731 
(stating  the  rule). 

Oklahoma. — ^Bonneau  v.  Strauss 
(reported  herewith)  ante,  256. 

Oregon.  —  Charman  v.  McLane 
(1859)  1  Or.  339. 

Pennsylvania.  —  Potter  v.  McCoy 
(1856)  26  Pa.  458;  Bitzer  v.  Shunk 
(1841)  1  Watts  &  S.  340,  37  Am.  Dec 
469  (stating  the  rule). 

Tennessee.  —  Waugh  v.  Garriger 
(1826)  1  Yerg.  31. 

Virginia.— Gait  v.  Calland  (1836)  7 
Leigh,  594  (stating  the  rule) ;  Wood 
V.  Shepherd  (1857)  2  Patton  &  H.  442. 

Wyoming.  —  Hartney  v.  Gosling 
(1902)  10  Wyo.  346,  98  Am.  St.  Rep. 
1005,  68  Pac.  1118,  22  Mer.  Min.  Rep. 
239. 
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England.  —  Strangford  v.  Green 
(1677)  2  Mod.  228,  86  Eng.  Reprint, 
1041;  Nicholls  v.  Diamond  (1853)  9 
Exch.  154, 156  Eng.  Reprint,  66. 

Canada:— Wilson  v.  Brown  (1881)  6 
Ont  App.  Rep.  411. 

In  Bitzer  v.  Shunk  (Pa.)  supra,  the 
court  stated  that  if  a  partner  had  ex- 
ecuted a  deed  in  the  name  of  both, 
without  any  authority  from  the  other 
partner  to  do  so,  "it  would  not  be  pre- 
tended that  such  deed  was  not  binding 
upon  himself,  as  his  deed  alone." 

In  Brink  v.  New  Amsterdam  F.  Ilis. 
Co.  (1867)  5  Robt.  (N.  Y.)  104,  it  was 
held  that  an  assent  as  to  a  collateral 
fact,  even  if  not  binding  on  another 
partner,  is  admissible  against  the  per- 
son making  it. 

Where  the  statute  makes  all  joint 
contracts  several,  the  same  rule  ap- 
plies. Thus,  under  such  a  statute,  a 
partner  without  authority,  signing  the 
firm  name  to  a  check,  is  personally 
liable  thereon  in  a  suit  against  the 
firm.  Ferguson  V.  Thacher  (1883)  79 
Moi.  511.  So,  under  such  a  statute, 
where  a  partner  gives  a  promissory 
note  in  the  firm  name,  waiving  Ex- 
emption Laws,  this  will  be  a  good 
waiver  of  such  laws  as  to  his  own  in- 
dividual perspnal  estate.  Terrell  v. 
Hurst  (1884)  76  Ala.  588.  See  also 
First  Nat.  Bank  v.  Carpenter  (1872) 
34  Iowa,  433,  infra,  II.  c,  3. 

Where  the  plaintiff  gave  the  defend- 
ant a  check  to  the  order  of  the  de- 
fendant's firm,  the  defendant  to  take 
eare  of  the  money  for  the  plaintiff, 
and  he  got  the  money  on  the  check  and 
kept  it,  he  was  held  liable  to  the  plain- 
tiff therefor.  Orman  v.  Potter  (1909) 
46  Colo.  54,  102  Pap.  893. 

Where  one  partner,  without  author- 
ity, made  in  the  firm  name  a  contract 
of  sale  and  received  the  money,  but 
did  not  complete  the  contract,  it  was 
held  that  an  action  would  lie  against 
him  for  money  had  and  received. 
Hudson  V.  Robinson  (1816)  4  Maule 
&.S.  475,  105  Eng.  Reprint,  910. 

b.  yature  of  liability. 

There  seems  to  be  very  little  dis- 
cussion in  the  books  as  to  the  nature 
of  the  liability,  but  it  would  seem 
clear  that  the  signing  partner  binds 


himself  by  his  contract,  no  matter  in 
what  name  he  contracts.  And  this  is 
the  view  of  the  court  in  the  reported 
case  (BONNEAU  v.  Strauss  Bros.  ante,. 
255). 

'The  fact  that  he  attempted  to  bind 
his  partner,  and  did  not  succeed,  does 
not  avoid  his  own  act."  Taft  v. 
Church  (1894)  162  Mass.  527,  39  N.  E. 
283. 

"The  jury  found  that  the  two  par- 
ties sued  sealed,  or  assented  to  the 
sealing  of,  this  note,  and  it  is  in  no 
wise  material  that  they  used  the  name 
of  a  firm  in  which  James  Potter,  who 
was  not  present  or  assenting,  was  a 
'  partner.  By  whatever  name  they 
.  called  themselves,  the  defendants  are 
liable,  according  to  the  tenor  of  the 
instrument  they  signed."  Potter  v. 
McCoy  (1856)  26  Pa.  458. 

Where  the  plaintiff  declared  on  a 
joint  note  under  seal,  in  the  firm  name 
of  W.  &  H.,  and  it  was  shown  to  have 
been  executed  by  H.,  the  court  said: 
"If  the  plaintiff  had  declared  against 
Hastings  alone,  he  might  have  recov- 
ered on  this  note  as  the  separate  deed 
-  of  the  party  who  sealed  it;   for,  al- 
though it  assumes  to  be  the  joint  act 
;  of  the  partners,  and  the  expression 
'  used  is,  'We  promise,'  etc.,  it  may  be 
.  construed  the  separate  obligation  of 
the  individual  signing.    He  but  uses, 
'  as  the  books  say,  the  royal  style,  which 
will  bind  him  as  well  as  any  other." 
Layton   v.   Hastings    (1837)    2   Harr. 
(Del.)  147. 

There  are,  however,  cases  suggest- 
ing the  theory  of  estoppel.  Thus,  in 
Hubbard  v.  Matthews  (1873)  54  N.  Y. 
43,  13  Am.  Rep.  562,  it  was  said  that  i^ 
partner  using  the  firm  name  cannot  be 
permitted  to  deny  his  authority  in  or- 
der to  protect  himself  from  liability. 
In  Sherman  v.  Christy  (1864)  17  Iowa, 
322,  a  case  beyond  the  scope  of  this 
note,  the  court,  arguendo,  referred  to 
a  note  joint  both  by  .its  terms  and  sig- 
nature, but  given  for  a  consideration 
that  was  personal  and  outside  of  the 
firm  business,  and  said:  "In  the  lat- 
ter case,  the  partner  signing  the  firm 
name  has-  been  held  to  be  liable  on 
the  note,  while  his  copartner  would  be 
discharged ;  for  the  reason  that  he  will 
not  be  allowed  to  take  advantage  of 
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his  own  malfeasance,  by  claiming  that 
the  instrument  is  void  for  want  of 
power  to  execute  it  for  a  purpose  per- 
sonal and  individual." 

And  the  liability  has  been  placed 
on  the  ground  of  agency.  Thus,  in 
holding  that  a  partner  making  a  con- 
tract under  seal  in  the  firm  name  binds 
himself  by  his  seal,  the  court  said: 
"This  rule  is  derived  from  that  law 
of  agency  by  which,  if  the  agent  acts 
without  authority,  the  principal  is  not 
bound,  but  the  agent  is."-  Weeks  v. 
Mascoma  Rake  Co.  (1877)  58  N.  H. 
101. 

c.  Specific  applications. 

1.  Sealed  instruments  in  general. 

Under  the  rule,  a  bond,  or  sealed 
note,  or  a  contract  under  seal,  in  the 
firm  name,  made  by  one  partner  with- 
out authority,  is  the  instrument  of  the 
signer. 

Delaware.  —  Layton  v.  Hastings 
(1837)  2  Harr.  147  (stating  the  rule)  ; 
Morris  v.  Jones,  4  Harr.  428. 

Massachusetts.  —  Taf  t  v.  Church 
(1894)  162  Masp.  527,  39  N.  E.  283. 

Missouri.  — Bentzen  v.  Zierlein 
(1836)  4  Mo.  417. 

New  Hampshire.  —  Weeks  v.  Mas- 
coma  Rake  Co.   (1877)   58  N.  H.  101. 

New  York.  —  Clement  v.  Brush 
(1802)  3  Johns.  Cas.  180;  Gates  v. 
Graham   (1834)   12  Wend.  53. 

Ohio. — James  v.  Bostwick  (1832) 
Wright,  142  (stating  the  rule) ;  Mc- 
Naughton  v.  Partridge  (1842)  11 
Ohio,  223,  38  Am.  Dec.  731  (stating  the 
rule). 

Oregon.  —  Charman  v.  McLane 
•(1859)  1  Or.  339. 

Pennsylvania.  —  Potter  v.  McCoy 
(1856)  26  Pa.  458. 

Tennessee.  — ^  Waugh  v.  Carriger 
(1826)   1  Yerg.  31. 

Virginia.— Gait  v.  Calland  (1836) 
7  Leigh,  594   (stating  the  rule). 

Generally,  this  feeems  to  be  taken  for 
granted.  Milwee  v.  Jay  (1896)  47 
S.  C.  436,  25  S.  E.  298;  Hoskinson  v. 
Eliot  (1869)  62  Pa.  393. 

Contra:  Fisher  v.  Pender  (1860)  52 
N.  C.  (7  Jones,  L.)  483,  infra,  III. 

A  contract  under  seal  in  the  firm's 
name  will  support  an  action  thereon 
against  the  party   signing,   although 


he  could  not  bind  his  partner.  Taft  v. 
Church  (1894)  162  Mass.  527,  39  N.  E. 
283,  wherethe  court  said:  "Although 
the  contract  did  not  bind  thfi  partner- 
ship, it  bound  the  defendant  Church. 
The  fact  that  he  attempted  to  bind  his 
partner,  and  did  not  succeed,  does  not 
avoid  his  own  act." 

In  Smith  v.  Tupper  (1845)  4  Smedes 
&  M.  (Miss.)  261,  43  Am.  Dec.  483,  it 
was  said  that  deeds  "which  profess  to 
transfer  the  property  of  the  absent 
partner,  or  which  incur  liabilities,  are 
regarded  as  absolutely  void  as  against 
the  partner  who  did  not  join,  but  valid 
as  to  those  who  did  sign." 

Such  a  contract  will  support  an  ac- 
tion of  covenant  against  the  signer. 
Gates  V.  Graham  (1834)  12  Wend.  (N. 
Y.)  53. 

Where  A  signs  an  agreement  under 
seal,  "for  the  directors"  of  the  B  Co., 
he  is  liable  thereon  in  an  action  of 
covenant,  the  "Co."  being  a  partner- 
ship, and  he  being  one  of  the  part- 
ners, and  showing  no  authority  to  con- 
tract under  seal.  White  v.  Skinner 
(1816)  13  Johns.  (N.  Y.)  307.  But  it 
was  afterwards  held  that  there  should 
be  some  contribution  on  this  contract. 
Skinner  v.  Dayton  (1822)  19  Johns. 
(N.  Y.)  513,  10  Am.  Dec.  286. 

2,  Arbitration. 

A  partner  who  in  the  firm  name, 
without  authority,  agrees  to  an  ar- 
bitration, is  bound  by  the  agreement. 
Karthaus  v.  Yllas  y  Ferrer  (1828)  1 
Pet.  (U.  S.)  222,  7  L.  ed.  121;  Jones 
V.  Bailey  (1855)  5  Cal.  345;  Armstrong 
v.  Robinson  (1832)  5  Gill  &  J.  (Md.) 
412;  Harrington  v.  Higham  (1853)  15 
Barb.  (N.  Y.)  524;  Wood  v.  Shepherd 
(1857)  2  Patton  &  H.  (Va.)  442; 
Strangford  v.  Green  (1677)  2  Mod. 
228,  86  Eng.  Reprint,  1041. 

A  partner  without  authority,  sub- 
mitting for  himself  and  partner  to  an 
arbitration,  shall  be  bound  to  perform 
the  award.  Bacon,  Abr.  title  Arb.  & 
Award,  B. 

When,  upon  a  submission  by  one 
partner  of  all  matters  in  controversy 
between  the  partnership  and  the  per- 
son entering  into  the  agreement  of 
reference,  an  award  was  made  direct- 
ing the  payment  of  money,  in  an  action 
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on  the  bond  to  abide  by  the  award, 
the  breach  assigned  was  that  the  part- 
ner who  agreed  to  the  reference  did 
not  pay,  etc.;  this  is  a  sufficient  as* 
signment  of  a  breach,  as  he  only  who 
agreed  to  the  reference  was  bound  to 
pay.  Karthaus  v.  Yllas  y  Ferrer 
:1828)  1  Pet.  (U.  S-)  222,  7  L.  ed. 
121. 

3.  Guaranty, 

A  partner  who,  without  authority, 
signs  the  firm  name  to  a  contract  of 
guaranty,  is  individually  liable  there- 
on. Hollister  Bros.  v.  Bluthenthal 
(1911)  9  Ga.  App.  176,  70  S.  E.  970 
(stating  the  rule)  ;  Gunderson  v.  Hast- 
erlik  (1902)  100  IlL  App.  429;  BON- 
NEAU  V.  Strauss  Bros,  (reported  here- 
with) ante,  255. 

In  First  Nat.  Bank  v.  Carpenter 
(1872)  34  Iowa,  433,  in  holding  a  mem- 
ber of  a  firm  executing  a  guaranty  in 
the  firm  name,  without  authority,  per- 
sonally liable  thereon,  the  court  did 
not  refer  to  the  statute  permitting 
several  actions  against  those  jointly 
bound. 

4.  Promissory  notes. 

A  partner  signing  the  firm  name  to 
a  promissory  note,  without  authority, 
is  liable  upon  the  note.  Sherman  v. 
Oiristy  (1864)  17  Iowa,  322  (stating 
the  rule) ;  Silvers  v.  Foster  (1872)  9 
Kan.  56;  Parker  v.  Jackson  (1852)  16 
Barb.  (N.  Y.)  33;  Wilson  v.  Brown 
(1881)  6  Ont.  App.  Rep.  41.  The  same 
seems  to  be  taken  for  granted  in  Liv- 
ingston V.  Hastie  (1804)  2  Caines  (N. 
Y.)  246. 

A  member  of  a  partnership  who, 
with  or  without  authority  from  the 
firm,  signs  the  firm's  name  to  a  prom- 
issory note,  "is  individually  respons- 
ible upon  the  note,  in  the  same  man- 
ner and  to  the  same  extent  as  if  he  had 
signed  his  own  individual  name  there- 
to." Silvers  v.  Foster  (1872)  9  Kan. 
56,  supra. 

In  Bloom  v.  Helm  (1876)  53  Miss, 
21,  it  was  stated  that  an  unauthorized 
acceptance  in  the  firm  name  was  the 
acceptance  of  the  signing  partner. 

In  a  case  of  oral  acceptance  by  one 
f)artner  of  a  draft  drawn  on  the  firm, 
the  court  said :  "The  bill  was  drawn 
on  hhnself  and  another  jointly.     He 


accepted  in  his  own  name  and  that  of 
a  partner  whom  he  had  no  power  to 
bind  by  such  acceptance,  but  that  cir- 
cumstance did  not  avoid  his  own  act. 
He  had  power  to  bind,  and  did  bind, 
himself."  Wiggin  v.  Lewis  (1853)  12 
Gush.  (Mass.)  486. 

In  Nicholls  v.  Diamond  (1853)  9 
Exch.  154, 156  Eng.  Reprint,  66,  it  was 
held  that  if  a  bill  drawn  on  one  part- 
ner is  accepted  by  him  in  the  name  of 
the  firm,  he  is  personally  liable  there- 
on. 

177.  Real  property, 

A  conveyance  of  land  by  a  partner 
in  the  firm  name  conveys  his  interest. 

United  States. — Anderson  v.  Tomp- 
kins (1820)  1  Brock.  456,  Fed.  Gas. 
No.  365. 

Alabama.  —  Brunson  v.  Morgan 
(1884)  76  Ala.  593  (stating  the  rule)  ; 
Elliott  V.  Dycke  (1884)  78  Ala.  150. 

Georgia.  —  Jackson,    v.     Stanford 
■  (1885)    19  Ga.   14;   Printup  Bros,  v.* 
Turner  (1880)  65  Ga.  71  (stating  the 
rule) . 

Louisiana.— Willey  v.  Carter  (1889) 
4  La.  Ann.  56. 

Mississippi.  —  Tinnin  v.  Brown 
(1910)  98  Miss.  378,  53  So.  780,  Ann. 
Gas.  1913A,  1081. 

Nebraska. — Batty  v.  Adams  Gounty 
(1884)  16  Neb.  44,  20  N.  W.  15. 

Ganada.  —  Hamilton  *  Provident  & 
Loan  Soc.  v.  Steinhoff  (1896)  23  Ont. 
App.  Rep.  184  (stating  the  rule). 

The  same  has  been  said  to  be  the 
rule  as  to  leasing  land.  Dillon  v. 
Brown  (1858)  11  Gray  (Mass.)  179, 
71  Am.  Dec.  700. 

And  it  has  been  said  that,  where 
one  partner  signed  the  firm  name  to 
a  lease  to  the  firm,  it  was  binding  upon 
him.  Snyder  v.  May  (1852)  19  Pa. 
235. 

So,  in  Springer  v.  Simpson  (1912) 
175  111.  App.  631,  while  the  court  held 
that  the  question  was  not  properly 
raised,  it  was  said:  "In  our  opinion, 
the  action  could  be  maintained  against 
plaintiff  in  error  alone,  upon  the  cov- 
enants of  the  lease  which  purported 
to  lease  the  premises  to  what  is  now 
claimed  to  be  a  copartnership,  of 
which  the  plaintiff  in  error  was  a 
member,  the  lease  having  been  signed 
by  plaintiff  in  error  alone.". 
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Where  one  partner,  without  author- 
ity, verbally  contracted  to  sell  part- 
nership land,  and  gave  possession,  it 
was  held  that  this  bound  him  as  to  his 
share.  Grain  v.  Rapple  (1891)  22  Ont. 
Rep.  519. 

A  mortgage  of  partnership  land  in 
the  firm  name,  made  by  one  partner, 
mortgages  his  interest.  Sutlive  v. 
Jones  (1878)  61  6a.  676;  Printup 
Bros.  v.  Turner  (1880)  65  Ga,  71  (stat- 
ing the  rule) ;  Cottle  v.  Harrold  (1884) 
72  Ga.  830;  Baker  v.  Lee  (1897)  49 
La.  Ann.  874,  21  So.  588. 

In  Chavener  v.  Wood  (1866)  2  Or. 
182,  it  was  held  that  a  mortgage  of 
partnership  land  signed  in  the  firm 
name  by  one  partner,  with  the  assent 
•of  the  other,  was  a  legal  mortgage  as 
to  the  interest  of  the  signer,  and  an 
equitable  mortgage  as  to  the  interest 
of  the  other  partner;  and  that  a  later 
mortgage  by  both  partners  individ- 
ually,  to  a  third  party  without  notice 
other  than  the  record  of  the  first  mort- 
gage, was  prior  to  the  first  mortgage, 
to  the  extent  of  the  interest  of  the 
partner  who  did  not  sign  the  first 
mortgage. 

IV*  Confession  of  judgments 

Where  a  partner  confesses  judg- 
ment against  the  firm  without  author- 
ity, the  judgment  is  good  as  to  him. 
North  V.  Mudge  (1862)  13  Iowa,  496, 
81  Am.  Dec.  441;  Rhodes  v.  Amsinck 
(1873)  38  Md.  345  (stating  the  rule) ; 
Morgan  v.  Richardson  (1852)  16  Mo. 
409,  57  Am.  Dec.  235;  Green  v.  Beals 
(1804)  2  Caines  (N.  Y.)  254;  Crane  v. 
French  (1828)  1  Wend.  (N.  Y.)  311; 
Grazebrook  v.  M'Creedie  (1832)  9 
Wend.  (N.  Y.)  437  (stating  the  rule) ; 
St.  John  V.  Holmes  (1839)  20  Wend. 
(N.  Y.)  609,  32  Am.  Dec.  603;  Gerard 
V.  Basse  (1784;  Pa.  Com.  PI.)  1  Dall. 
119, 1  L.  ed.  63, 1  Am.  Dec.  226;  Bitzer 
V.  Shunk  (1841)  1  Watts  &  S.  (Pa.) 
340,  37  Am.  Dec.  469;  York  Bank's 
Appeal  (1860)  36  Pa.  458;  Heft  v. 
Basford  (1885)  2  Pa.  Co.  Ct.  278. 

Contra:  Hickman  v.  Branson  (1857) 
1  Houst.  (Del.)  429,  and  Seal  v.  Seal 
(1857)  1  Houst  (Del.)  516,  supra,  III. 

It  was  said  in  Davenport  Mills  Co. 
V.  Chambers  (1896)  146  Ind.  156,  44 
N.  E.  1109:    "It  is  a  well-settled  doc- 


trine that  a  partner,  by  virtue  of  his 
general  power  to  act  as  agent  of  the 
firm,  has  no  authority  to  confess  a 
judgment  against  his  partners,  and,  if 
judgment  be  entered  upon  such  con* 
f  ession,  it  will  be  void  as  to  them,  but 
valid  as  to  him." 

V,  Contrary  doctrine. 

There  are  a  few  cases  opposed  to  the 
general  rule. 

In  Fisher  v.  Pender  (1860)  52  N.  C. 
(7  Jones,  L.)  483,  it  was  held  that  an 
instrument,  in  the  form  of  a  sealed 
promissory  note,  given  by  one  partner 
in  the  partnership  name,  and  for  a 
partnership  debt,  but  without  any  au- 
thority to  bind  the  other  partners  by  a 
deed,  is  not  the  bond  of  the  partner 
who  signed  it.    The  court  reviews  El- 
liot V.  Davis  (1800)  2  Bos.  &  P.  338, 
127  Eng.  Reprint,  1314,  5  Revised  Rep. 
616  (where  the  signer  meant  the  in- 
strument to  be  his  several  bond  and 
the  joint  and  several  bond  of  the  firm) 
and  said:    "It  is  apparent  from  this 
case  that  one  partner  may  bind  him- 
self by  deed,  by  signing  it  in  the  name 
of  the  partnership,  provided  he  seal 
and  deliver  it  as  his  own  deed,  as  well 
as  that  of  the   partnership.     .     .     . 
But,  in  order  to  have  this  effect,   it 
must  be  signed,  sealed,  and  delivered 
as  the  deed  of  him  who  is  to  be  bound 
by  it.     .    .    .     So,  one  partner  may 
bind  himself  by  deed  for  the  firm,  and 
he  will  be  bound  if  he  sign,'  seal,  and 
deliver  it  as  his  own,  though  he  may 
.  also  intend  that  it  shall  operate  as  the 
deed  of  the  partnership ;  but  it  would 
be  against  principle  to  hold  him  bound 
by  an  instrument  which,  upon  its  face, 
showed  that  he  did  not  sign,  seal,  and 
deliver  as  his  own  individual  deed, 
but  as  the  deed  of  the  partnership  of 
which  he  was  a  member." 

So,  in  Sellers  v.  Streator  (1858)  50 
N.  C.  (5  Jones,  L.)  261,  it  was  said 
that,  ''though  one  partner  cannot  bind 
the  firm  by  deed,  yet  the  deed  will  not 
be  that  of  the  partner  who  executes 
it." 

Under  a  statute  (of  Wyoming)  re- 
quiring that  every  partner  should  ex- 
ecute certain  mortgages,  it  was  held 
that  a  mortgage  on  cattle  purportinip 
to  be  executed  by  a  firm,  which  was 
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executed  by  some  of  the  members  on- 
ly, was  utterly  void,  and  did  not  bind 
the  interests  of  the  individuals  ex- 
ecuting it  Ridgely  v.  First  Nat.  Bank 
(1896)  75  Fed.  808. 

In  Hickman  v.  Branson  (1857)  1 
Houst  (DeL)  429,  it  was  held  that  a 
judgment  against  a  firm,  entered  on  a 
bond  and  warrant  of  attorney  execut- 
ed by  only  one  of  the  partners,  must 
be  entirely  set  aside,  as  it  did  not  bind 
the  firm;  nor,  being  a  joint,  and  not  a 
several,  judgment,  did  it  bind  the  ex- 
ecuting partner. 

And  where  a  partner  executed  a 
warrant  of  attorney  which  was  joint 
only,  and  upon  it  judgment  was  en- 
tered against  his  firm  and,  later,  judg- 
ment was  entered  upon  it  against  him 
solely,  both  judgments  were  set  aside : 
the  first,  as  the  warrant  of  attorney 
was  not  authorizedt — ^the  second,  as 
the  warrant  of  attorney  was  only  joint, 
and  also  it  was  functus  officio.  Seal 
V.  Seal  (1857)  1  Houst  (DeL)  516. 

yi.  Parties. 

Under  the  old  law,  an  action  declare 
ing  a  joint  liability  would  not  support 
a  judgment  against  only  one  of  the  de« 
fendants.  Lajrton  v.  Hastings  (1887) 
2  Harr.  (I>eL).  147;  Morris  v.  Jones 
(1845)  4  Harr.  (DeL)  428 ;  Herzog  v. 
Sanders  (1883)  61  Md.  344;  Hart  v. 
Withers  (1829)  1  Penr.  &  W.  (Pa.) 
286, 21  Am.  Dec.  382 ;  Lucas  v.  Sanders 
(1841)  26  S.  C  L.  (1  McMull.)  811. 

In  Herzog  v.  Sawyer  (1883)  61  Md. 
3H  where  one  partner  executed  a 
sealed  instrument  in  the  firm  nanie 
without  authority,  and  the  firm  was 
sued  as  upon  a  joint  covenant,  and  the 
signing  partner  pleaded  non  est  fac- 
tum, it  was  held  that  this  was  a  good 
plea. 

Becovery  against  one  partner  alone, 
who,  in  the  firm  name,  executed  an  in- 
strument under  seal,  cannot  be  had  in 
covenant  against  all.  Hart  v.  Withers 
(1830)  1  Penr.  &  W.  (Pa.)  283,  21  Am. 
Dec.  382. 

Bat  where  the  members  of  a  firm  are 
sued  upon  a  joint  obligation,  and  it 
appears  that  the  signer  signed  without 
authority,  and  that  his  copartners  are 
not  bound,  judgment  may  be  entered 


against  him  alone,  where  the  statutes 
permit  a  joint  judgment  against  such 
part  of  those  sued  jointly  as  are 
shown  to  be  liable,  or  permit  a  sev- 
eral judgment  where  the  facts  make  it 
proper;  that  is  to  say,  where  a  sep- 
arate action  might  have  been  main- 
tained. Lewis  V.  Clarkin  (1861)  18 
Cal.  399;  Brooke  v.  Glide  (1919)  — 
Cal.  App.  — ,  179  Pac.  595;  Gunder- 
son  V.  Hasterlik  (1902)  100  111.  App.' 
429;  Wiggin  v.  Lewis  (1853)  12  Gush. 
(Mass.)  486;  Taft  v.  Church  (1894) 
162  Mass.  527,  39  N.  E.  283;  Parker 
V.  Jackson  (1852)  16  Barb.  (N.  Y.)  33; 
Harrington  v.  Higham  (1853)  15 
Barb.  (N.  Y.)  524;  Hartney  v.  Gosling 
(1902)  10  Wyo.  346,  98  Am.  St.  Rep. 
1005,  68  Pac.  1118,  22  Mor.  Min.  Rep. 
239. 

Under  a  statute  providing  that 
"judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several 
defendants,''  where  A  buys  goods  on 
his  own  account,  and  later  tells  the 
seller  to  charge  the  goods  to  A  &  B, 
in  a  suit  against  A  &  B  for  goods  sold 
and  delivered,  if  A  had  no  authority 
to  bind  B,  the  judgment  may  be  ren- 
dered against  A  alone.  Lewis  v. 
Clarkin  (Cal.)  supra. 

An  action  in  assumpsit  against  all 
the  partners,  on  a  guaranty  executed 
in  the  firm's  name  by  one  of  them, ' 
will  justify  a  recovery  against  the  ex- 
ecuting partner,  under  a  statute  pro- 
viding that  "if  an  action  be  brought 
against  two  or  more  defendants,  and 
it  shall  appear  upon  the  trial  that  one 
or  more  of  the  defendants  is  not  joint- 
ly liable  with  the  others  upon  the 
contract  or  cause  of  action  sued  upon, 
judgment  shall  be  given  against  such 
as  appear  to  be  liable,  and  in  favor 
of  the  others.^'  Gunderson  v.  Haster- 
lik (1902)   100  111.  App.  429,  supra. 

Under  the  modern  practice,  if  the 
holder  of  a  note  in  the  name  of  a 
firm  sues  both  members  of  the  firm 
thereon,  and  it  appears  that  the  firm 
name  was  signed  without  authority, 
the  plaintiff  may  take  judgment 
against  the  signer,  dismissing  his  ac- 
tion against  the  other  member  of  the 
firm.  Silvers  v.  Foster  (1872)  9  Kan. 
56.    See  also  the  reported  case  (Bon- 


264 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


NEAU  V.  Strauss  Bros,  ante,  255). 
So,  where  a  partner  gives  a  note  in 
the  firm  name,  not  binding  on  the  firm, 
in  a  suit  against  the  firm  on  the  note 


the  court  may  allow  an  amendment 
striking  out  the  other  partner.  Wilson 
V.  Brown  (1881)  6  Ont.  App.  Rep.  411, 

B.  B.  B. 


C.  E.  MORTON  and  Wife,  Appts., 

V. 

STATE  OF  TENNESSEE. 

Tennessee  Supreme  Court --^  March  8,  1919, 

(—  Tenn.  — ,  209  S.  W.  644.)' 

Hiisband  and  wife  —  liability  of  married  woman  for  crime. 

1.  At  common  law  a  married  woman  was  not  liable  for  crime,  excepting 
murder  and  treason,  committed  in  the  presence  of  her  husband,  since  it 
was  presumed  that  she  acted  under  constraint  from  him. 

[See  note  on  this  question  beginning  on  page  266.] 


Evidence  —  presumption  of  guilt  — 
rebuttal. 

2.  The  common-law  presumption 
that  a  married  woman  committing 
crime  in  the  presence  of  her  husband 
acted  under  duress  from  him  might  be 
rebutted  by  very  slight  circumstances. 

[See  13  R.  C.  L.  1238,  1239.] 

Husband  and  wife  —  liability  of  wife 
for  crime  —  effect  of  statute. 

3.  The  supposed  duress  of  a  woman 
by  reason  of  marriage,  which  relieves 

.  her  of  liability  for  crimes  committed 
in  the  presence  of  her  husband,  de- 
pends upon  her  disability  by  virtue 
of  the  marriage  and  is  destroyed  by 


statutes  emancipating  her  from  such 
disability. 

[See  13  R.  C.  L.  1238.] 

—  status  of  wife. 

4.  The  public  policy  of  the  state 
with  respect  to  the  status  of  married 
women  is  declared  by  the  statutes 
emancipating  them  from  disability. 

[See  13  R.  C.  L.  1267.] 

Criminal  law  —  knowledge  of  fs^t. 

5.  A  married  woman  traveling  with 
her  husband  in  an  automobile,  in 
which  he  was  illegally  transporting 
six  or  eight  sacks  containing  20  quarts 
of  whisky  each,  is  charged  with  guilty 
knowledge  of  the  criminal  character 
of  the  undertaking. 


Appeal  by  defendants  from  a  judgment  of  the  Criminal  Court  for  David- 
son County  (De  Bow,  J.)  convicting  them  of  violating  the  Bone  Dry  Law. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Paul  W.  Hoggins  and  John 
Hilldrop  for  appellants. 

Mr.  Charles  L.  Cornelius,  Assistant 
Attorney  General,  for  the  State. 

Lansden,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  plaintiffs  in  error,  who  are 
man  and  wife,  were  indicted  and 
convicted  in  the  criminal  court  of 
Davidson  county  for  violating  the 
so-called  Bone  Dry  Law  (Acts  1917, 
chap.  12). 

In  February,  1918,  information 
came  to  the  police  officers  of  Nash- 


ville, Tennessee,  that  an  automobile 
load  of  whisky  was  en  route  from 
Hopkinsville,  Kentucky,  to  Nash- 
ville. Police  officers  stationed  them- 
selves on  the  Hopkinsville  road  near 
GroodlettsviUe,  in  Davidson  county, 
and  blockaded  the  road  and  arrested 
plaintiffs  in  error.  They  searched 
the  automobile  and  found  "six  or 
eight"  sacks  in  the  automobile,  each 
containing  about  20  quarts  of 
whisky. 

The  contention  is  made  for  Mrs. 
Morton  that  the  proof  fails  to  show 


MORTON 

( —  Tenn.  — , 

that  she  had  any  knowledge  of,  or 
interest  in,  the  whisky,  and  all  that 
is  shown  is  that  she  was  riding  in 
an  automobile  with  her  husband. 
It  is  said  that  she  was  under  the 
legal  duress  of  her  husband,  and,  al- 
though he  is  guilty,  she  is  not,  be- 
cause  her  presence  in  the  automo- 
bile will  be  attributed  by  the  law  to 
the  duress  of  the  husband.  Many 
cases  are  cited  in  the  brief  of 
learned  counsel  for  this  proposition, 
but  in  the  view  which  we  take  of 
the  case  it  is  not  necessary  to  re- 
view them  all.  Shacklett  v.  Polk,  4 
Heisk.  105 ;  Lowry  v.  Naff,  4  Coldw. 
370. 

Counsel  cites  the  above  cases  to- 
gether with  many  more,  which  hold 
in  substance  that  the  legal  identity 
of  the  wife  is  merged  in  that  of  the 
husband  at  common  law.  The  cases 
cited  deal  with  estates  of  married 
women,  and  contain  the  general 
statement  to  the  foregoing  effect. 

It  was  also  the  rule  at  common 
law  that  a  married  woman  was  not 
responsible  for  crimes  committed  in 
the  presence  of  her  husband,  except 
murder  and  treason.  However,  for 
crimes  committed  out  of  the  pres- 
ence of  the  husband,  she  was  as  cap- 
able of  and  as  re- 
2J!J5f!*wfwi*       sponsible  for  as  if 

wife— ll«J»llltT  1  •        1  T* 

•f  ■uirrie4  sho  Were  single.    If 

IriZe.^  '*'  she     committed     a 

crime  in  the  pres- 
ence of  her  husband,  excepting  mur- 
der and  treason,  it  was  presumed 
that  she  did  so  under  constraint  by 
hun,  and  she  was,  therefore,  ex- 
cused and  he  was  presumably  guilty. 
State  V.  Cleaves,  59  Me.  298,  8  Am. 
Rep.  422;  Mulvey  v.  State,  43  Ala, 
316, 94  Am.  Dec.  684. 

However,  the  presumption  that 
she  acted  under  the  duress  of  her 
ETidence-  husband  was  small, 

»m«mption  of    and  it  might  be  re- 

slight     circumstances.       State     v. 
Cleaves,  supra;  People  v.  Wright, 
38  Mich.  744,  31  Am.  Rep.  381. 
This  supposed  duress  of  the  wife 
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by  the  fact  of  marriage,  like  all  oth- 
er   doctrines    built 

upon  the  legal  iden-  H«.b»nd  and 
tity  of  husband  and  wife— liability 
wife,   must  depend  crime-effect  of 
upon  the  disability  •***'»*•• 
of  the  wife  by  vir- 
tue of  marriage.     By  our  Married 
Woman's  Act  of  1913   (Acts  1913, 
chap.  26),  the  policy  of  this  state 
was    completely   chajiged,    so    that 
married  women  are  no  longer  under 
the  disability  of  coverture,  and  are 
completely  emancipated.    Gill  v.  Mc- 
Kinney,  140  Tenn.  559,  205  S.  W. 
416. 

This  case  cited  declares  that  it 
was  the  intention  of  the  legisla- 
ture to  completely  emancipate  mar- 
ried women,  except  where  such 
emancipation  either  is  not  permitted 
by  a  proper  construction  of  the  act, 
or  the  court  is  forbidden  by  sound 
public  policy  to  attribute  such  an  in- 
tention to  the  legislature.  The  pub- 
lic policy  of  the  state  with  respect 
to  the  disability  of      ^  ^       ^    ,, 

.  1  • /?       V  If    — »tatii»  of  "Wife. 

the  wife,  because  of 
the  fact  of  marriage,  is  declared  by 
the  act  referred  to,  and  common 
law  is  completely  abrogated.  See 
also  8  R.  C.  L.  p.  65;  12  Cyc.  p.  161. 
If  the  presumption  existed  in  this 
state  that  the  wife  was  acting  under 
the  duress  of  her  husband,  it  would 
be  rebutted  by  the  facts  of  this  case. 
The  evidence  required  for  such  re- 
buttal is  very  slight.  There  is  noth- 
ing to  show  the  size  of  the  automo- 
bile employed  by  the  Mortons,  but 
it  is  shown  that  it  contained  "six  or 
eight"  sacks  of  whisky,  containing 
20  quarts  each.  The  automobile 
with  the  whisky  was  apprehended 
by  some  means  not  disclosed,  and 
the  police  olficers  at  Nashville  were 
notified  that  it  was  moving  from 
Hopkinsville  to*  Nashville,  loaded 
with  whisky.  We  think  Mrs.  Mor- 
ton must  have  known  of  the  pres- 
ence of  the  whisky  in  the  automo- 
bile, and  her  guilty  knowledge  is  not 

attributable  to  any-  Criminal  law- 
thmg  other  than  the  knowledge  oc 
quantity  of  whisky.  '""*' 
She  did  not  testify  in  the  case,  and 
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there  is  nothing  to  indicate  that  she 
was  not  a  participant  in  the  offense 
of  her  husband.  She  rests  her  case 
exclusively  upon  the  legal  presump- 


tion that  she  was  acting  under  the 
presumed  duress  from  her  husband. 
We  hold  this  is  not  suflBcient.  The 
case  is  therefore  afiirmed. 


ANNOTATION.     . 
Effect  of  coverture  upon  the  criminal  responsibility  of  a  woman* 


I.  In  general: 

a.  Acts  committed  under  coercion 

by  husband,  266. 

b.  Acts    committed    of    married 

woman's  own  free  will,  267. 

c.  Acts   committed  in  husband's 

absence,  269. 
II.  Presumption  as  to  coercion: 
a.  Majority  rule: 

1.  Acts    committed    in    hus- 

band's presence,  271. 

2.  Acts    committed    in    hus- 

band's absence,  274. 
8.  What  constitutes  presence 

or  absence,  274. 
4.  Mere    fact    of    marriage, 

277. 

J.  Jn  general. 

a.  Acts    oammitted    under    eaeroion    hy 

Kusband, 

At  common  law,  a  married  woman  is 
not  criminally  responsible  for  acts 
committed  under  coercion  by  her  hus* 
band.  This  rule  is  usually  stated  in 
connection  with  the  rule  as  to  pre- 
sumptions discussed  in  subdivision  II. 
infra,  and  is  supported  by  the  cases 
there  cited.  This  rule  of  the  common 
law  is  expressly  prescribed  by  statutes 
in  some  jurisdictions.  See,  particular- 
ly, the  Arkansas  and  Georgia  stat* 
utes,  infra,  III.  The  contemporary 
statutes  should  always  be  consulted 
in  an  investigation  of  this  question. 
The  present  note  deals  with  statutes 
only  so  far  as  they  have  been  the  sub- 
ject of  judicial  interpretation. 

The  existence  of  coercion  is  pre- 
sumed, according  to  the  general  rule, 
where  the  criminal  acts  were  commit- 
ted in  the  husband's  presence  (infra, 
II.  a) ;  but  in  some  cases  no  reliance 
has  been  placed  upon  the  presumption, 
coercion  being  treated  as  an  existing 
fact  in  the  case,  and  its  effect  consid- 
ered. As  above  stated,  coercion  by 
her  husband  relieves  a  married  woman 
of  liability  for  her  criminal  acts.    Up- 


II.  a— continued. 

5.  Crimes  to  which  presmnih 
tion  applies,  277. 

b.  Minority  rule,  279. 

III.  Statutes     affecting     common -law 

rule,  280. 

IV.  Harboring  husband  who  is  a  crim« 

inal,  281. 

V.  Receiving   stolen   goods   from  hus- 
band, 281. 

VI.  Stealing  from  husband,  282. 

VII.  Conspiracy  with  husband,  282. 

Vin.  Idleness,  282. 

IX.  Miscellaneous,  282. 

X.  Proof  of  marriage,  282. 

on  the  trial  of  an  indictment  for  house- 
breaking in  Reg.  v.  Laugher  (1846)  2 
Car.  &  K.  (Eng.)  225,  the  court  re- 
fused to  admit  a  confession  made  by 
the  accused  in  the  presence  of  her 
husband,  which  exculpated  him  from 
the  crime,  the  court  stating  that  care 
ought  to  be  used  not  to  admit  anything 
which  may  have  been  said  in  conse- 
quence of  the  husband's  coercion.  In 
Reg.  V.  Dykes  (1885)  15  Cox,  C.  C. 
(Eng.)  771,  a  wife  was  found  by  the 
jury  to  have  acted  under  the  hus- 
band's compulsion,  in  committing  rob- 
bery; therefore,  the  court  held  her  not 
responsible  for  the  crime.  A  wife 
who  acted  under  the  coercion  of  her 
husband,  and  did  not  purposely  in- 
flict any  violence  upon  the  prosecutor, 
cannot  be  found  guilty  of  feloniously 
wounding  the  prosecutor.  Reg.  v. 
Smith  (1858)  1  Dears.  &  B.  C.  C. 
(Eng.)  553,  27  L.  J.  Mag.  Cas.  N.  S. 
204,  4  Jur.  N.  S.  895,  6  Week.  Rep.  471, 
8  Cox,  C.  C.  27.  In  the  prosecution  of 
a  married  woman  for  the  larceny  of 
goods,  which  the  evidence  showed 
were  found  in  the  house  of  the  prison- 
er's husband,  who  was  a  blind  man, 
and  which,  when  they  were  found,  the 
prisoner  said  she  had  purchased  a 
long  time  before,  the  question  was  left 
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to  the  jury,  the  court  telling  them  that 
if  they  were  of  the  opinion  that  the 
goods  were  in  the  possession  of  the 
wife,  and  without  the  consent  and  con- 
trol of  the  husband,  they  must  find  her 
guilty,  but  if  they  had  any  doubt  of 
this,  they  must  acquit  her.     Reg.  v. 
Banks  (1843)  1  Cox,  C.  C.  (Eng.)  238. 
In  Reg.  V.  Mathews  (1844)  1  Den.  Cr. 
C.  (Eng.)  596,  upon  the  conviction  of 
a   husband    and    wife    for    receiving 
stolen  property,  the  conviction  as  to 
the  wife  was  reversed  by  the  appel- 
late court,  but  the  theory  is  not  plain. 
It  has  been  held,  upon  the  joint  in- 
dictment of  husband  and  wife  for  re- 
ceiving stolen  goods,  that  the  convic- 
tion of  the  wife  cannot  be  sustained, 
although  she  was  the  more  active,  if 
it  has  not  been  left  to  the  jury  to  say 
whether   she   received  the   goods   in 
the  husband's  absence.   Reg.  v.  Archer 
(1826)  1  Moody,  C.  C.  143.    In  Reg.  v. 
Wardroper  (1860)  Bell,  C.  C.  (Eng.) 
249,  29  L.  J.  Mag.  Gas.  N.  S.  116,  6 
Jur.  N.  S.  232, 1  L.  T.  N.  S.  416, 8  Week. 
Rep.  217,  8  Cox,  C.  C.  284,  the  convic- 
tion of   a  married  woman,   together 
with  her  husband,  for  receiving  stolen 
property,    was    reversed,    where    the 
court  refused  to  submit  to  the  jury 
the    question    whether    she    received 
them  from  her  husband,  and,  if  not 
from  him,  whether  she  received  them 
in  his  absence.    But  in  Reg.  v.  Baines 
(1900)  69  L.  J.  Q.  B.  N.  S.  68l,  19  Cox, 
C.  C.  (Eng.)  524,  64  J.  P.  508,  82  L.  T. 
N.  S.  724, 16  Times  L.  R.  413,  a  convic- 
tion of  a  married  woman  was  affirmed, 
although  the  trial  court  did  not  spe- 
cifically put  to  the  jury  the  question 
whether  there  was  a  separate  receiv- 
ing by  the  wife,  where  there  was  evi- 
dence of  the  separate  receiving  by  her 
when  the  husband  did  not  exercise 
any  control  over  her  at  all. 

b.  Acts  committed  of  married  tcom^an'a 
own  free  will. 

If  the  wife  acted  of  her  own  free 
will  in  committing  the  criminal  acts 
complained  of,  her  coverture  is  no  de- 
fense. 

Maine.— State  v.  Cleaves  (1871)  59 
Me.  298,  8  An).  Rep.  422. 

Massaehusetts.  —  Com.  v.  Eagan 
(1869)  103  Mass.  71 ;  Com.  v.  Hopkins 


(1882)  133  Mass.  381,  43  Am.  Rep. 
527;  Com.  v.  Daley  (1888)  148  Mass. 
11,  18  N.  E.  579;  Com.  v.  Adams 
(1904)  186  Mass.  101,  71  N.  E.  78. 

Michigan.— People  v.  Wright  (1878) 
38  Mich.  744,  31  Am.  Rep.  331. 

Missouri.— State  v.  Ma  Foo  (1891) 
110  Mo.  7,  33  Am.  St.  Rep.  414,  19  S. 
W.  222;  State  v.  Miller  (1901)  162  Mo. 
253,  85  Am.  St.  Rep.  498,  62  S.  W.  692. 

New  York.— Seller  v.  People  (1879) 
77  N.  Y.  411;  Goldstein  v.  People 
(1880)  82  N.  Y.  231;  People  v.  Hyland 
(1884)  97  N.  Y.  126;  Goodman's  Case 
(1821)  6  N.  Y.  City  Hall  Rec.  21. 

North  Carolina. — State  v.  Nowell 
(1911)  156  N.  C.  648,  72  S.  E.  590; 
State  V.  Seahom  (1914)  166  N.  C.  373, 
81  S.  E.  687. 

Ohio.— Tabler  v.  State  (1877)  34 
Ohio  St.  127. 

Pennsylvania.  —  Com.  v.  Dwyer 
(1903)  29  Pa.  Co.  Ct.  73;  Com.  v.  Hand 
(1914)  59  Pa.  Super.  Ct.  286;  Com.  v. 
Conrad  (1871)  28  Phila.  Leg.  Int.  310. 

South  Carolina. — State  v.  Parkerson 
(1847)  32  S.  C.  L.  (1  Strobh.)  169. 

Virginia.— Uhl  v.  Com.  (1849)  6 
Gratt.  706. 

Wisconsin.— Miller  v.  State  (1870) 
25  Wis.  384;  Hatchard  v.  State  (1891) 
79  Wis.  357,  48  N.  W.  580. 

England.— Reg.  v.  Banks  (1843)  1 
Cox,  C.  C.  238;  Reg.  v.  M'Claren 
(1849)  3  Cox,  C.  C.  425 ;  Reg.  v.  Dring 
(1857)  7  Cox,  C.  C.  382,  Dears.  &  B.  C. 
C.  329,  3  Jur.  N.  S.  1132,  6  Week.  Rep. 
41;  Reg.  v.  Cohen  (1868)  11  Cox,  C.  C. 
99,  18  L.  T.  N.  S.  489,  16  Week.  Rep. 
941 ;  Rex  v.  Stapleton  (1829)  Jebb,  C. 
C.  93;  Reg.  v.  Baines  (1900)  69  L.  J. 
Q.  B.  N.  S.  681,  64  J.  P.  408,  82  L.  T. 
N.  S.  724,  16  Times  L.  R.  413. 

A  married  woman  living  with  her 
husband  was  convicted  of  larceny  in 
Reg.  V.  Robson  (1861)  Leigh  &  C.  C.  C. 
(Eng.)  93,  9  Ck)x,  C.  C.  29, 31  L.  J.  Mag. 
Cas.  N.  S.  22,  8  Jur.  N.  S.  64,  5  L.  T. 
N.  S.  402,  10  Week.  Rep.  61,  where  the 
evidence  showed  that  lodgers  were 
taken  in  by  the  prisoner  and  her  hus- 
band, but  she  exclusively  attended  to 
them,  made  contracts  with  them,  and 
received  the  payment  from  them,  and 
her  husband  did  not  in  any  way  inter- 
fere, and  the  larceny  for  which  the 
prosecution  was  had  consisted  in  tak* 


268 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


ing  money  from  a  box  of  one  of  the 
lodgers,  kept  by  him  in  his  bedroom, 
the  key  to  which  he  intrusted  to  the 
prisoner  upon  making  a  journey.  The 
husband  did  not  know  of  her  taking 
the  man's  money,  and  was  innocent 
in  the  matter.  Upon  the  joint  indict- 
ment of  a  husband  and  wife  for  steal- 
ing from  the  person,  and  feloniously 
receiving,  the  wife  was  convicted  in 
Reg.  V.  M'Huey  (1862)  Leigh  &  C.  C. 
C.  (Eng.)  250.  In  this  case  the  jury 
found  that  she  acted  voluntarily  with 
respect  to  her  husband,  and  without 
any  constraint  on  his  part.  A  married 
woman  was  convicted  of  forgery,  com- 
mitted in  the  absence  of  her  husband, 
in  Rex  v.  Mories  (1813)  2  Leach,  C. 
L.  (Eng.)  1096.  A  civil  action  brought 
against  a  husband  and  wife  for  rav- 
iKhment  of  the  plaintiffs  ward  was 
sustained  in  Moore  v.  Hussey  (1724) 
Hobart,  93,  80  Eng.  Reprint.  243. 

In  sustaining  the  commitment  of  a 
married  woman  for  failure  to  main- 
tain her  previous  bastard,  as  ordered 
by  court,  Lord  Mansfield  stated  in  Rex 
v.  Taylor  (1765)  3  Burr.  1679,  97  Eng. 
Reprint,  1043,  that  "a  feme  covert  is 
liable  to  be  prosecuted  for  crimes 
committed  by  her."  But  it  has  been 
held  that  a  'married  woman  cannot  be 
convicted  of  the  murder  of  her  ille- 
gitimate child,  three  years  of  age,  by 
omitting  to  supply  it  with  proper  food, 
unless  it  is  shown  that  her  husband 
supplied  her  with  food  to  give  to  the 
child,  and  that  she  wilfully  neglected 
to  give  it.  Rex  v.  Saunders  (1836)  7 
Car.  &  P.  (Eng.)  277. 

In  Rex  v.  Crofts  (1796)  7  Mod.  397, 
87  Eng.  Reprint,  1316,  it  was  held  that 
a  wife  might  be  convicted,  under  a  stat- 
ute, for  selling  gin,  without  making 
her  husband  a  party.  In  a  joint  in- 
dictment against  the  husband  and 
wife  for  keeping  a  gaming  house,  the 
court,  in  answer  to  the  objection  that 
the  indictment  should  be  brought 
against  the  husband  only,  states  that 
"this  objection  would  have  weight  in 
it,  if  the  property  or  the  ownership  of 
the  house  was  the  matter  in  question, 
but  it  signifies  nothing  here,  where 
not  the  property,  but  the  criminal 
management  of  the  house  (in  which 
the  wife  may  probably  have  as  great, 


nay,  a  greater  share  than  the  hus- 
band) is  the  fact  charged.  This  case 
is  not  to  be  distinguished  from  the 
case  of  Reg.  v.  Williams  (1795)  10 
Mod.  63,  88  Eng.  Reprint,  626,  which 
was  an  indictment  against  husband 
and  wife  for  keeping  a  bawdyhouse, 
and  held  good;  for,  as  there  the  wife 
may  be  concerned  in  acts  of  bawdry, 
so  here  she  may  be  active  in  promot- 
ing gaming,  and  furnishing  the  guests 
with  all  conveniences  for  that  pur- 
pose.'' Rex  V.  Dixon  (1795)  10  Mod. 
335,  88  Eng.  Reprint,  753.  It  is  held 
in  Com.  v.  Heffron  (1869)  102  Mass. 
148,  that  a  wife  may  be  convicted  for 
keeping  and  maintaining  a  nuisance  by 
selling  intoxicating  liquors,  either 
jointly  or  severally,  with  her  husband, 
upon  proof  that  during  part  of  the 
time  covered  by  the  sales  by  her  hus- 
band, and  in  the  same  tenement,  and 
without  his  coercion,  she  did  the  act 
necessary  to  constitute  guilt  on  her 
part.  A  feme  covert  who  was  a  sole 
dealer  was  held  guilty  of  an  illegal 
sale  of  intoxicating  liquor  in  her 
presence,  by  her  husband,  who  acted 
as  her  clerk,  in  Charleston  v.  Van  Ro- 
ven  (1823)  13  S.  C.  L.  (2  M'Cord)  465. 
In  Reg.  V.  Campbell  (1879)  8  Ont.  Pr. 
Rep.  65,  a  married  woman  was  con- 
victed of  an  illegal  sale  of  liquor  made 
by  her  husband  in  her  absence,  but  on 
premises  leased  by  her. 

In  Reg.  V.  Cruse  (1838)  8  Car.  &  P. 
(Eng.)  541,  2  Moody,  C.  C.  53,  report- 
ed only  by  syllabi,  it  is  stated  that 
whether,  where  a  husband  and  wife 
jointly  commit  the  capital  offense  of 
inflicting  an  injury  dangerous  to  life 
with  intent  to  murder,  the  wife  is  en- 
titled to  the  legal  presumption  of  her 
having  acted  under  coercion,  is  a 
question,  but  she  is  clearly  not  en- 
titled to  be  acquitted  on  this  ground 
at  the  end  of  the  case  for  the  prosecu- 
tion; for,  if  the  jury  find  a  verdict 
for  an  assault  only  (under  §  11  of  the 
Statute  1  Vict.  chap.  85),  the  wife  is 
punishable  as  well  as  the  husband. 

A  wife  jointly  indicted  with  her 
husband  for  killing  a  slave  by  undue 
correction  was  convicted,  although 
her  husband  was  acquitted,  in  State  v. 
Montgomery  (1840)  25  S.  C.  L. 
(Cheves)   120,  and  the  husband  held 
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not  liable  for  a  fine  imposed  on  his 
wife. 

In  Rex  V.  Jordan  (1685)  2  Keble, 
634,  84  Eng.  Reprint,  399,  the  court 
was  inclined  to  the  opinion  that  an  in- 
formation would  not  lie  against  a 
feme  covert  for  selling  fish,  but  that 
the  information  lay  against  the  hus- 
band alone,  it  being  his  contract.' 
Nothing  is  said  as  to  the  presumption 
of  coercion. 

A  writ  of  error  was  taken  from  the 
conviction  of  a  married  woman  for 
being  a  common  scold  in  Reg.  v.  Foxby 
(1794)  6  Mod.  213,  87  Eng.  Reprint, 
965,  but  on  what  grounds  does  not  ap- 
pear. This  judgment  seems  to  have 
been  reversed  subsequently  on  the 
ground  of  error  in  the  form  of  indict- 
ment (1794)  6  Mod.  239,  87  Eng.  Re- 
print, 988. 

In  the  very  briefly  reported  case  of 
Rex  V.  Chedwick  (1685)  1  Keble,  585, 
83  Ensr.  Reprint,  1126,  it  is  stated 
that  "Baron  and  feme  convicted  of 
perjury,  she  only  is  taken,  and  Powis 
prayed  that  she  might  stay  till  the 
husband  came  in,  to  receive  judgment 
together,  which  the  court  denied. 
Stroud  moved  in  arrest  of  judgment 
that  the  indictment  was  joint  which, 
per  curiam,  is  well  enough,  so  of  the 
issue  jointly  taken." 

It  seems  that  a  forfeiture  might  be 
had  against  a  feme  covert,  by  statute, 
without  joining  the  husband,  at  the 
time  of  the  decision  in  Foster's  Case 
(1614)  11  Coke,  56,  77  Eng.  Reprint, 
1222. 

It  is  the  doctrine  of  some  cases, 
which  seem  not  to  dispute  the  liability 
of  the  wife,  that,  where  the  offense  is 
one  for  which  the  punishment  is  noth- 
ing more  than  a  fine,  the  wife  cannot 
be  convicted  without  the  husband. 
Rather  v.  State  (1834)  1  Port.  (Ala.) 
132. 

That  coverture  is  no  defense  is  es- 
pecially true,  if  the  criminal  acts  took 
place  in  the  absence  of  the  husband, 
and  the  wife  was  acting  of  her  own 
free  will.  State  v.  Collins  (1821)  12 
S.  C.  L.  (1  M'Cord)  355;  Reg.  v.  John 
(1875)  13  Cox,  C.  C.  (Eng.)  100;  Reg. 
V.  Raines  (1900)  69  L.  J.  Q.  B.  N.  S. 
(Eng.)  681,  64  J.  P.  408,  82  L.  T.  N. 
S.  724,  16  Times  L.  R.  413.    In  such  a 


case  she  may  be  indicted  jointly  with 
her  husband,  and  convicted.  Gold* 
stein  V.  People  (1880)  82  N.  Y.  231; 
Re  Law  (1849)  2  Car.  &  K.  (Eng.)  903, 
note,  2  East,  P.  C.  559.  Where  a  hus- 
band and  wife  have  planned  a  bur- 
glary and  have  secured  the  burglar's 
tools  for  the  purpose,  and  thereafter, 
and  before  the  burglary,  the  husband 
has  gone  away  from  the  scene,  the 
wife's  possession  of  the  burglar's 
tools  during  the  husband's  absence^ 
on  the  occasion  of  the  burglary,  may 
be  the  joint  possession  of  husband 
and  wife,  for  which  they  may  be  con- 
victed. State  V.  Potter  (1859)  42  Vt. 
495.  That  a  married  woman  may  be 
jointly  indicted  with  her  husband  has 
been  held  in  Com.  v.  Murphy  (1854)  2 
Gray  (Mass.)  510;  Com.  v.  Tyron 
(1868)  99  Mass.  442;  State  v.  Bentz 
(1847)  11  Mo.  27;  Goldstein  v.  People 
(1880)  82  N.  Y.  231;  Com.  v.  Hamor 
(1852)  8  Gratt.  (Va.)  698;  Re  Law 
(1849)  2  Car.  &  K.  (Eng.)  903,  note, 
2  East,  P.  C.  559.  In  Com.  v.  Ray 
(1808)  1  Va.  Cas.  262,  it  was  held  law- 
ful to  join  a  husband  and  wife  in  in- 
dictment for  assault  and  battery,  but 
the  fine,  it  was  held,  should  be  as- 
sessed against  each  defendant  sepa- 
rately, upon  conviction.  On  the  con- 
trary, the  solicitor  general  entered  a 
nolle  prosequi  as  to  a  married  woman 
who  was  indicted  jointly  with  her  hus- 
band, upon  the  statement  of  the  court 
that  the  indictment  could  not  be  sup- 
ported against  her,  on  a  joint  indict- 
metit  with  her  husband  in  Com.  v. 
Trimmer  (1805)  1  Mass.  476;  but  this 
case  has  been  disapproved  in  later 
cases  in  this  state.  The  right  to  in- 
dict husband  and  wife  jointly,  as  a 
question  of  pleading,  has  not  been  ex- 
haustively considered  in  this  discus- 
sion. 

c.  Acta  committed  in  husband^s  absence^ 

The  criminal  liability  of  a  married 
woman  for  crimes  committed  in  the 
absence  of  her  husband  has  not  been 
uniformly  stated.  It  has  been  stated, 
generally,  that  a  married  woman  is 
criminally  responsible  at  common  law 
for  a  crime  committed  in  the  absence 
of  her  husband.  Rather  v.  State 
(1834)   1  Port.   (Ala.)   132  (dictum) ; 
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Pennybaker  v.  State  (1831)  2  Blackf. 
(Ind.)  484  (dictum) ;  Com.  v.  Roberts 
<1882)  132  Mass.  267;  State  v.  Haines 
(1857)  35  N.  H.  207.  See  also  supra. 
It  has  been  stated  that  if  a  married 
woman  do  a  criminal  act  in  the  ab- 
sence of  her  husband,  even  by  his  or- 
der or  procurement,  her  coverture  will 
be  no  defense.  Com.  v.  Butler  (1861) 
1  Allen  (Mass.)  4;  Com.  v.  Feeney 
(1866)  13  Allen  (Mass.)  560;  Rex  v. 
Morris  (1814)  Russ.  &  R.  C.  C.  (Eng.) 
270;  Reg.  v.  Williams  (1878)  42  U.  C. 
Q.  B.  462;  Re  Law  (1849)  2  Car.  &  K. 
(Eng.)  903,  note,  2  East,  P.  C.  559. 
A  married  woman  \who  acted  under 
the  command  of  her  husband,  but  in 
his  absence,  in  procuring  the  payment 
of  a  forged  order,  was  convicted  in 
Rex  V.  Morris  (1814)  Russ.  &  R.  C.  C. 
(Eng.)  270.  In  State  v.  Potter  (1859) 
42  Vt.  495,  an  indictment  of  husband 
and  wife  for  having  burglars'  tools  in 
their  possession,  the  trial  court  held 
that  the  imputed  facts  show  that  the 
wife's  connection  with  the  transaction 
was  during  the  absence  of  her  hus- 
band, and  when  she  was  free  from  his 
immediate  influence  and  control,  and 
the  jury  were  charged  that  if  they 
found  she  had  the  keys  in  her  posses- 
sion, and  was  carrying  out  a  common 
intent  to  burglarize,  she  was  then 
legally  responsible,  and  a  verdict  of 
guilty  might  be  rendered  as  to  her. 
In  holding  this  charge  correct,  the  ap- 
pellate court  states  that  the  wife  was 
very  clearly  responsible  for  her  pos- 
session during  the  husband's  abseifbe, 
and  the  fact  that  such  possession  was 
by  the  command  of  the  husband,  given 
before  he  left,  would  raise  no  pre- 
sumption in  her  favor.  The  coercion 
must  be  at  the  time  the  act  is  done, 
according  to  Rex  v.  Hughes  (1829)  2 
Lewin,  C.  C.  (Eng.)  229.  According- 
ly, there  is  held  to  be  no  presumption 
of  coercion  where  one  went  to  the  shop 
of  the  husband,  and  there,  in  the  ab- 
sence of  her  husband,  and  in  accord 
with  a  bargain  previously  made  with 
him,  received  counterfeit  money  of 
the  wife ;  and  this  was  held,  although 
the  husband  came  before  he  received 
his  change. 

It  is  doubtful  whether  the  foregoing 
cases,  which  state  the  rule  as  an  abso- 


lute one  of  liability,  mean  more  than 
that  there  is  no  presumption  of  coer- 
cion where  the  criminal  acts  take 
place  in  the  absence  of  the  husband; 
but  this  meaning  is,  of  course,  not 
clear.  It  is  a  conceivable  view  that 
coercion  by  the  husband,  such  as  will 
excuse  the  wife  from  criminal  liabil- 
ity, must  take  place  when  the  hus- 
band is  present,  or  at  least  near  by,  so 
that  the  coercion  is  backed  by  physi- 
cal force,  and  this  seems  to  be  the 
view  of  some  cases.  In  Brown  v.  Atty. 
Gen.  [1898]  A.  C.  (Eng.)  234,  where 
the  conviction  of  a  married  woman 
was  sustained,  the  court  states  that 
the  acts  attributed  to  the  prisoner 
were  acts  done  by  herself  in  the  ab- 
sence of  her  husband,  ''conclusively 
establishing  that  she  was  voluntarily 
acting  and  aiding  and  assisting  in  ar- 
rangements leading  up  to  and  intend- 
ed to  assist  the  commission  of  the 
offense,  which  was  afterwards  con- 
summated." Brown  v.  Atty.  Gen.  is 
approved  in  Reg.  v.  Baines  (1900)  69 
L.  J.  Q.  B.  N.  S.  (Eng.)  681,  82  L.  T. 
N.  S.  724,  16  Times  L.  R.  413,  19  Cox, 
C.  C.  524,  64  J.  P.  408,  a  prosecution 
of  husband  and  wife  for  receiving 
stolen  goods.  It  has  been  stated: 
"The  general  rule  upon  this  subject  is 
that,  when  the  wife  acts  under  actual 
constraint  imposed  by  the  husband, 
she  will  be  relieved  from  legal  guilt, 
if  the  act  is  committed  in  his  pres- 
ence; with  the  exception  possibly,  in 
some  cases,  of  the  higher  crimes." 
State  V.  Houston  (1818)  29  S.  C.  108,  6 
S.  E.  943. 

Some  cases  have  stated  the  rule 
more  .guardedly,  that  a  married  wom- 
an is  criminally  liable  for  acts  done 
in  the  husband's  absence,  if  there  is 
no  evidence  of  coercion  by  the  hus- 
band. Com.  V.  Murphy  (1854)  2  Gray 
(Mass.)  510;  Com.  v.  Tyron  (1868) 
99  Mass.  442.  The  test,  according  to 
the  latter  cases,  is  whether  or  not  the 
acts  were  done  under  coercion  by  the 
husband.  The  existence  of  coercion 
was  left  to  the  jtiry  as  a  question  of 
fact,  without  any  instruction  as ,  to 
presumption,  in  Rex  v.  Stapleton 
(1829)  Jebb,  C.  C-  (Eng.)  93. 

The  liability  of  a  married  woman 
for  acts  committed  in  the  absence  of 
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her  husband  is  involved  in  many  of 
the  cases  discussed  in  subdivision  I. 
b,  supra.  If  it  appears  that  the  mar- 
ried woman  acted  of  her  own  free  will 
in  committing  the  criminal  acts,  her 
coverture  is  no  defense,  whether  the 
acts  were  committed  in  the  presence 
or  absence  of  her  husband.  In  other 
words,  the  presence  or  absence  of  the 
husband  is  immaterial,  if  in  fact  she 
acted  of  her  own  free  will.  But  if 
that  fact  does  not  appear,  then  the 
presence  or  absence  of  the  husband  is 
material.  His  presence,  according  to 
the  practical  uniform  view,  raises  a 
rebuttable  presumption  of  coercion; 
there  is  no  such  presumption  in  his 
absence,  according  to  one  view,  but 
proof  of  coercion  is  permitted;  while, 
according  to  another  view,  the  fact 
that  the  criminal  acts  were  committed 
in  the  absence  of  the  husband  con- 
clusively establishes  that  the  wife 
was  acting  of  her  own  free  will  and 
accord.  In  many  cases,  a  married 
woman  is  held  liable  for  criminal  acts 
conunitted  in  the  absence  of  the  hus- 
band, without  any  discussion  of  these 
theories  as  to  presumption.  See  su- 
pra, I.  b. 

The  presumption  as  to  coercion  by 
the  husband^  when  the  acts  are  com- 
mitted in  the  husband's  absence,  is 
discussed  in  II.  a,  2,  infra. 

n,  JPre9Ufnption  as  to  coercion* 

a.  Majority  rule, 

1,  AetB  committed   in   husband's   pres* 

ence. 

At  common  law,  there  is,  according 
to  the  majority  view,  a  presumption 
that  a  married  woman  acted  under 
coercion  by  the  husband  in  commit- 
ting criminal  acts  in  his  presence,  and 
she  is,  therefore,  held  not  criminally 
responsible  for  the  acts. 

United  States. — ^United  States  v. 
Terry  (1890)  42  Fed.  317. 

Iowa.— State  v.  Fitzgerald  (1878) 
49  Iowa,  260,  31  Am.  Dec.  148,  3  Am. 
(Mm.  Rep.  1;  State  v.  Kelly  (1888)  74 
Iowa,  589,  38  N.  W.  503 ;  State  v.  Har- 
vey (1906)  130  Iowa,  394,  106  N.  W. 
939. 

Maine.— State  v.  Cleaves  (1871)  59 
Me.  298,  8  Am.  Rep.  422. 


Maissachusetts.  —  Com.  v.  Wood 
(1867)  97  Mass.  225  (obiter) ;  Com.  v. 
Eagan  (1869)  103  Mass.  71;  Com.  v. 
Daley  (1888)  148  Mass.  11,  18  N.  E. 
579;  Com.  v.  Adams  (1904)  186  Mass. 
101,  71  N.  E.  78. 

Michigan.— People  v.  Wright  (1878) 
38  Mich.  744,  31  Am.  Rep.  331. 

Missouri.— State  v.  Ma  Foo  (1891) 
110  Mo.  7,  38  Am.  St.  Rep.  414,  19  S. 
W.  222;  State  v.  Miller  (1901)  162  Mo. 
253,  85  Am.  St.  Rep.  498,  62  S.  W.  692. 

New    Jersey.  —  State     v.     Martini 

(1910)  80  N.  J.  L.  685,  78  Atl.  12. 
New  York.— Seiler  v.  People  (1879) 

77  N.  Y.  411;  Goldstein  v.  People 
(1880)  82  N.  Y.  231;  People  v.  Ryland 
(1884)  97  N.  Y.  126;  Re  Brown  (1818) 
3  N.  Y.  City  Hall  Rec.  56;  Re  Rooney 
(1818)  3  N.  Y.  City  Hall  Rec.  128. 

North  Carolina.— State  v.  Williams 
(1871)  65  N.  C.  398;  State  v.  Nowell 

(1911)  156  N.  C.  648,  72  S.  E.  590; 
State  V.  Seahom  (1914)  166  N.  C.  373, 
81  S.  E.  687. 

Ohio.— Davis  v.  State  (1846)  15 
Ohio,  72,  45  Am.  Dec.  559  (obiter) . 

Pennsylvania.  —  Com.  v.  Dwyer 
(1903)  29  Pa.  Co.  Ct.  73;  Com.  v.  Con- 
rad (1871)  28  Phila.  Leg.  Int.  310. 

South  Carolina. — State  v.  Parkerson 
(1847)  32  S.  C.  L.  (1  Strobh.)  169; 
State  V.  Houston  (1888)  29  S.  C.  108, 
6  S.  E.  943. 

Tennessee. — MORTON  v.  STATE  (re- 
ported herewith)  ante,  264   (dictum) 

Virginia.— Uhl  v.  Com.  (1849)  6 
Gratt.  706. 

Vermont.— State  v.  Potter  (1869)  42 
Vt.  495. 

England.— Reg.  v.  Brooks  (1853)  6 
Cox,  C.  C.  149,  Dears.  C.  C.  184,  22  L. 
J.  Mag.  Cas.  N.  S.  121.  17  Jur.  400,  1 
Week.  Rep.  313;  Reg.  v.  M'Ginnes 
(1870)  11  Cox,  C.  C.  391;  Reg.  v.  Tor- 
pey  (1871)  12  Cox,  C.  C.  45;  Conolly's 
Case  (1829)  2  Lewin,  C.  C.  229;  Anon- 
ymous (1664)  J.  Kelyng,  21,  84  Eng. 
Reprint,  1068,  2  East,  P.  C.  559. 

In  State  v.  Harvey  (1824)  3  N.  H. 
65,  a  proceeding  in  forcible  entry  and 
detainer  against  a  husband  and  wife 
jointly,  it  was  held  that  no  fine  could 
be  imposed  upon  the  wife,  since  it 
must  be  presumed  that  she  acted  un- 
der coercion  by  her  husband;  but,  as 
to  the  balance  of  the  proceeding,  the 
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right  to  proceed  against  the  husband 
and  wife  jointly  was  sustained.  In 
Boyd's  Case  (1818)  3  N.  Y.  City  Hall 
Rec.  134,  it  is  stated  that  a  wife  may 
be  convicted  of  assault  and  battery 
commenced  by  herself  or  others  in 
which  she  takes  an  active  part,  though 
in  the  presence  of  the  husband;  but  if 
the  husband  is  engaged  in  an  affray, 
and  the  wife  comes  in  his  aid,  or,  as 
a  common  saying,  "lends  a  hand"  in 
assisting  him,  she  is  presumed  in  law 
to  act  under  his  control,  and  cannot  be 
convicted  of  the  offense.  See  Quinlan 
V.  People  (1864)  6  Park.  Crim.  Rep. 
(N.  Y-)  14,  infra,  II.  a,  2. 

In  some  cases  it  is  stated  that  if  a 
man  and  wife  jointly  commit  a  felony, 
the  wife,  being  presumed  in  law  un- 
der the  husband's  coercion  and  con- 
trol, is  entitled  to  an  acquittal.  Rex 
V.  Knight  (1823)  1  Car.  &  P.  (Eng.) 
116.  In  Rex  v.  Price  (1837)  8  Car.  & 
P.  (Ehg.)  19,  upon  a  joint  indictment 
for  a  misdemeanor  in  uttering  coun- 
terfeit coin,  the  wife  was  held  en- 
titled'^to  an  acquittal,  as  it  appeared 
she  uttered  the  money  in  the  presence 
of  her  husband.  A  similar  holding, 
appears  in  Reg.  v.  Woodward  (1838) 
8  Car.  &  P.  (Eng.)  561  (a  joint  indict- 
ment for  larceny). 

The  presumption  that  the  wife  acted 
under  coercion  by  her  husband  is  a 
rebuttable  one. 

United  States. — ^United  States  v. 
Terry  (1890)  42  Fed.  317. 

Alabama.— Rather  v.  State  (1834) 
1  Port.  132. 

Iowa. — State  v.  Fitzgerald  (1878) 
49  Iowa,  260,  31  Am.  Dec.  148,  3  Am. 
Crim.  Rep.  1 ;  State  v.  Harvey  (1906) 
130  Iowa,  394,  106  N.  W.  938. 

Maine.— State  v.  Cleaves  (1871)  59 
Me.  298,  8  Am.  Rep.  422. 

Massachusetts.  —  Com  v.  Eagan 
(1869)  103  Mass.  71;  Com.  v.  Hopkins 
(1882)  133  Mass.  381,  43  Am.  Rep. 
527;  Com.  v.  Daley  (1888)  148  Mass. 
11,  18  N.  E.  579;  Com.  v.  Adams 
(1904)  186  Mass.  101,  71  N.  E.  78. 

Missouri.— State  v.  Ma  Foo  (1891) 
110  Mo.  7,  33  Am.  St.  Rep.  414,  19  S. 
W.  222. 

New  York.— Seller  v.  People  (1879) 
77    N.   Y.   411;    Goldstein    v.    People 


(1880)  82  N.  Y.  231;  People  v.  Ryland 
(1884)  97  N.  Y.  126. 

North  Carolina. — State  v.  Williams 
(1871)  65  N.  C.  398;  State  v.  Nowell 
(1911)  156  N.  C.  648,  72  S.  E.  590; 
State  V.  Seahom  (1914)  166  N.  C. 
373,  81  S.  E.  687. 

Ohio.— Tabler  v.  State  (1877)  34 
Ohio  St.  127. 

Peiuisylvania.  —  Com.  v.  Dwyer 
(1903)  29  Pa.  Co.  Ct.  73. 

South  Carolina. — State  v.  Parkerson 
(1847)  32  S.  C.  L.  (1  Strobh.)  169; 
State  V.  Houston  (1888)  29  S.  G.  108, 
6  S.  E.  943. 

Tennessee. — Morton  v.  State  (re- 
ported herewith)  ante,  264. 

Wisconsin.— Miller  v.  State  (1870) 
25  Wis.  384. 

England.— Reg.  v.  M'Claren  (1849) 
8  Cox,  C.  C.  425;  Reg.  v.  Brooks  (1853) 
6  Cox,  C.  C.  148,  Dears.  C.  C.  184,  22 
L.  J.  Mag.  Cas.  N.  S.  121,  17  Jur.  400, 
1  Week.  Rep.  313;  Reg.  v.  Torpey 
(1891)  12  Cox,  C.  C.  45;  Reg.  v.  Wil- 
liams (1878)  42  U.  C.  Q.  B.  462. 

The  court  in  Reg.  v.  McGregor 
(1895)  26  Ont.  Rep.  115,  expresses  an 
opinion  that  the  presumption  that  the 
wife  acted  under  the  coercion  of  her 
husband  is  a  rebuttable  one;  but  in 
that  case  a  statute  expressly  provided 
that  there  shoul'd  be  no  such  presamp- 
tion,  and  the  case  was  finally  decided 
under  the  statute.  See  statute  infra, 
III.  b. 

In  some  English  cases  this  presump- 
tion has  been  held  not  rebuttable,  in 
joint  indictments  of  husband  and 
wife.  In  a  case  referred  to  in  a  note 
to  Rex  V.  Knight  (1823)  1  Car.  &  P. 
(Eng.)  116,  a  husband  and  wife  were 
jointly  indicted  for  a  robbery;  it  ap- 
peared that  the  husband  was  reluct- 
ant, but  his.  wife  compelled  him  to  go 
with  her  and  commit  the  robbery;  the 
judge  directed  the  jury  to  acquit  the 
woman  on  the  ground  of  coercion,  say- 
ing that  it  was  a  presumption  of  law 
which  he  and  they  were  bound  by, 
however,  in  fact,  the  coercion  might 
be  the  contrary  way.  After  referrinjr 
to  a  statement  of  Lord  Hale  that  this 
presumption  of  coercion  is  rebuttable, 
it  is  further  stated  in  this  note  that, 
"though  this  appears  to  have  been 
the  opinion  of  Lord  Hale,  th«  modem 
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practice  is,  on  finding  by  the  evidence 
that  the  offense  was  joint,  for  the 
court  to  direct  the  acquittal  of  the 
wife,  without  at  all  considering  or  in- 
quiring how  far  she  was  or  was  not 
the  principal  actor  or  inciter  of  the 
offense.  Indeed,  if  Lord  Hale's  rule 
was  acted  upon,  a  wife  could  hardly 
ever  be  acquitted,  unless  she  was  un- 
der actual  compulsion." 

According  to  the  great  weight  of 
authority,  however,  the  presumption 
is  rebuttable.  It  has  been  stated  that 
the  presumption  that  the  wife  acted 
under  duress  is  rebuttable  by  slight 
circumstances.  State  v.  Cleaves 
(1871)  59  Me.  298;  Morton  v.  State 
(reported  herewith)  ante,  264.  In 
order  to  rebut  the  presumption,  it  is 
not  necessary  to  show  that  the  hus- 
band disapproved  of  the  wife's  act. 
State  V.  Ma  Foo  (1891)  110  Mo.  7,  33 
Am.  St.  Rep.  414,  19  S.  W.  222.  It  has 
been  stated  that  the  wife's  conduct, 
even  in  the  husband's  presence,  may 
be  such  as  alone  and  by  itself  to  over- 
come the  presumption.  Com.  v.  Adams 
(1904)  186  Mass.  101,  71  N.  E.  78. 

An  instruction  to  the  jury  that  if 
they  believed  the  facts  and  circum- 
stances, transpiring  at  the  time,  show 
that  the  wife  was  not  acting  under 
the  coercion  and  control  of  her  hus- 
band, but  that  she  acted  from  her  own 
free  and  uncontrolled  will,  coverture 
is  no  defense,  was  held  proper  in  Uhl 
V.  Com.  (1849)  6  Gratt.  (Va.)  706. 

Where  a  wife  is*  called  by  her  hus- 
band as  witness  in  a  prosecution  of 
the  husband,  and  testifies  voluntarily, 
notwithstanding  a  statutory  provision 
that  neither  husband  nor  wife  shall 
be  compelled  to  be  a  witness  on  any 
trial  upon  an  indictment,  complaint, 
or  other  criminal  proceeding  against 
the  other,  there  is  no  presumption  of 
coercion  by  the  husband,  and  the  wife 
is  not  relieved  of  criminal  liability  for 
perjury  committed  in  such  testimony, 
by  reason  of  her  coverture.  Com.  v. 
Moore  (1894)  162  Mass.  441,  38  N.  E. 
1120. 

See  Smith  v.  Meyers  (1898)  54  Neb. 
1,  74  N.  W.  277,  infra,  11.  b. 

The  evidence  which  is  sufficient  to 
rebut  the  presumption  depends,  of 
course,  upon  the  facts  of  the  individ- 
4  A.L.R.— 18. 


ual  case.  In  a  prosecution  for  rob- 
bery, evidence  that  the 'wife  took  the 
victim  by  the  throat  and  told  him  to 
keep  still,  while  her  husband  rifled  his. 
pockets,  is  sufficient  to  authorize  a 
finding  that  she  was  not  acting  under 
the  coercion  of  her  husband  in  the 
commission  of  the  offense  charged. 
People  V.  Wright  (1878)  38  Mich.  744, 
31  Am.  Rep.  331.  In  Seiler  v.  People 
(1879)  77  N.  Y.  411,  where,  upon  the 
trial  of  a  married  woman  for  stealing 
goods  from  a  store,  it  appeared  that 
the  husband  remained  in  the  street 
from  two  to  three  hundred  feet  from 
the  store,  it  was  held  to  be  for  the  jury 
to  say  whether  that  fact  did  not  re- 
but the  presumption  that  the  defend- 
ant was  coerced  by  her  husband. 
Compare  with  Conolly's  Case  (1829) 
2  Lewin,  C.  C.  (Eng.)  229,  infra.  A 
finding  that  the  wife  acted  without 
coercion  by  her  husband,  in  an  indict- 
ment for  forgery  by  raising  a  check, 
is  sustained  by  evidence  that  she  first 
suggested  to  her  husband  and  another 
the  idea  of  obtaining  the  check;  that 
she  went  out  with  her  husband,  and 
returned  after  an  absence  of  several 
hours  with  a  check  for  a  small  sum, 
which  she  had  procured,  and  delivered 
the  same  to  her  husbjand,  and  the  era- 
sure in  the  check  was  made  in  her  pres- 
ence; that  the  check  was  obtained 
upon  representations  by  her  that  she 
wished  to  purchase  the  same,  because 
the  postoffice  was  closed,  and  she 
could  not  obtain  a  money  order  there, 
and  that  she  desired  to  send  it  that 
evening  to  a  relative, — a  representa- 
tion which  was  false;  and  that  the 
husband  was  not  present  when  the 
w^ife  secured  the  check,  and  it  was 
proved  that  she  subsequently  received 
a  considerable  portion  of  the  proceeds 
of  the  check  as  raised,  as  her  share 
for  her  participation  in  the  crime. 
There  was  no  direct  evidence  that  she 
acted  under  the  influence  of  her  hus- 
band, or  that  he,  directly  or  otherwise, 
compelled  her  to  engage  in  the  trans- 
action. People  V.  Ryland  (1884)  97 
N.  Y.  126. 

In  a  prosecution  for  receiving  stolen 
goods,  it  was  held  in  State  v.  Hous- 
ton (1888)  29  S.  C.  108,  6  S.  E.  943, 
that  a  wife  is  not,  as  a  matter  of  law» 
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guilty,  because,  after  being  coerced 
into  giving  assistance  to  her  husband, 
she  may  have  become  the  most  active 
in  consummating  the  offense;  the 
question  is  held  in  such  case  to  still 
depend  on  the  cause  of  her  increased 
activity,  not  upon  the  fact  of  such  ac- 
tivity, since  the  presence  and  con- 
straint of  her  husband  may  still  be  the 
cause,  and  not  her  own  wickedness. 

From  the  foregoing  cases,  it  appears 
that  a  married  woman  is  not  criminal- 
ly responsible  for  criminal  acts  com- 
mitted under  coercion  by  the  husband. 
When  such  acts  are  committed  in  the 
husband's  presence,  there  is  a  pre- 
sumption that  the  wife  acted  under 
coercion,  but  this  is  subject  to  be  re- 
butted. Some  cases  have  not  clearly 
stated  these  principles.  For  example, 
in  Com.  v.  Neal  (1813)  10  Mass.  152, 
6  Am.  Dec.  105,  the  general  doctrine 
is  stated  to  be  'that  a  feme  covert  in- 
curs no  legal  guilt  by  the  commission 
of  civil  offenses  by  the  coercion  of  her 
husband,  or  even  when  in  his  pres- 
ence." Whether  the  court  in  Com.  v. 
Neal  means  to  say  that  the  wife  is  not 
guilty  for  an  act  committed  in  the 
husband's  presence,  because  of  this 
presumption,  is  problematical. 

In  a  prosecution  of  the  husband  for 
an  offense  committed  by  the  wife,  it  is 
stated  obiter  in  Mulvey  v.  State 
(1869)  43  Ala.  816,  94  Am.  Dec.  684, 
that  as  a  general  principle,  when  the 
wife  acts  under  the  coercion  of  the 
husband  in  misdemeanors,  she  is  not 
to  be  held  responsible  for  her  acts; 
criminally,  she  is  not  guilty.  In  other 
prosecutions  of  the  husband  nothing 
is  said  about  the  liability  of  the  wife, 
except  that  she  is  presumed  to  have 
acted  under  the  husband's  control; 
it  is  stated  merely  that  the  husband  is 
guilty.  Hensley  v.  State  (1875)  52 
Ala.  10,  1  Am.  (3rim.  Rep.  465;  Com  v. 
Gannon  (1867)  97  Mass.  547;  Com.  v. 
Pratt  (1879)  126  Mass.  462;  State  v. 
Boyle  (1882)  13  R.  I.  537.  Thus,  in 
Hensley  v.  State  (Ala.)  supra,  it  is 
stated  that  an  offense  not  malum  in 
se,  committed  by  a  married  woman  in 
the  presence  and  with  the  knowledge 
of  her  husband,  is  presumed  to  have 
been  committed  by  his  authority,  and 


he  is  punishable  by  indictment  for  i( 
if  it  be  an  indictable  offense. 

2,  Acts  committed  in  htuiband'B  absence. 

The  substantive  question  of  lia- 
bility of  a  married  woman  for  crimi- 
nal acts  committed  in  the  absence  of 
her  husband  (discussed  supra,  I.)  is 
very  closely  connected  with  the  ques- 
tion of  presumptions.  It  has  been 
held  that  there  is  no  legal  presunip- 
tion  that  acts  done  in  the  husband's 
absence  are  done  under  his  coercion 
or  control.  Com.  v.  Murphy  (1854)  2 
Gray  (Mass.)  510;  Com.  v.  Butler 
(1861)  1  Allen  (Mass.)  4.  In  Quinlan 
V.  People  (1864)  6  Park.  Crim.  Rep. 
(N.  Y.)  14,  a  charge  to  the  effect  that 
if  the  husband  was  present  at  the  time 
the  intent  to  commit  the  offense  was 
formed,  the  law  presumed  the  wife 
acted  under  his  compulsion,  but  if  she 
formed  the  intent  to  commit  the  crime 
and  actually  commenced  its  consum- 
mation in  his  absence,  and  without 
his  knowledge,  the  fact  that  he  after- 
wards arrived  and  aided  in  completing 
it  does  not  create  the  presumption 
that  she  acted  under  his  coercion,  was 
held  correct. 

The  bare  command  of  the  husband 
or  his  procurement  does  not  raise  the 
presumption  of  coercion.  Seiler  v. 
People  (1879)  77  N.  Y.  411.  In  other 
words,  the  wife,  in  committing  crimi- 
nal acts  in  the  husband's  absence,  is 
presumed  to  have  acted  voluntarily. 
State  V.  Shee  (1882)  13  R  I.  535.  But 
it  has  been  held  that  this  presumption, 
like  the  presumption  of  coercion,  may 
be  rebutted,  and  a  married  woman 
may  show  that,  though  her  husband 
was  absent,  she  nevertheless  acted  un- 
der his  coercion.    Ibid. 

See  supra,  I.  c,  for  cases  which  deny 
that  coverture  is  a  defense,  where. a 
married  woman  commits  criminal  acts 
in  the  husband's  absence. 

8.  What  constitutes  presence  or  ahsence. 

When  the  husband  is  present,  with- 
in the  meaning  of  the  rule  that  a  pre- 
sumption of  coercion  arises,  is  a  ques- 
tion that  presents  some  difficulties. 
The  general  rule  does  not  require  an 
immediate  presence  of  the  husband, 
in  the  sense  that  he  is  within  sight 
of  the  wife.    It  has  been  stated  that 
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if  the  husband  'Vas  near  enough  for 
the  wife  to  act  under  his  immediate 
influence  and  control,  though  not  in 
the  same  room/'  he  is  not  absent  with- 
in the  meaning  of  the  law.  Com.  v. 
Burk  (1858)  11  Gray  (Mass.)  437.  In 
Com.  V.  Welch  (1867)  97  Mass.  593, 
the  court  refused  a  request  to  rule 
*'that  if  her  husband  were  in  the  same 
or  an  adjoining  room,  or  in  the  same 
house,  yard,  or  immediate  vicinity, 
when  the  sales  were  made,  she  would 
noty  under  the  circumstances  of  this 
case«  be  liable  criminally  for  such 
sales.''  But  the  court,  instead,  in- 
structed the  jury  to  the  effect  "that 
if  the  defendant  made  sales  in  her 
husband's  presence,  or  while  he  was 
on  the  premises  or  near  at  hand,  she 
was  to  be  presumed  to  be  acting  under 
his  influence  and  coercion,  but  that 
there  was  no  such  presumption  as  to 
any  sale,  when  he  was  not  present  or 
about  the  premises;  and  if  she  made 
three  or  more  separate  sales  when  he 
was  absent  from  home,  she  would 
be  responsible  criminally  therefor/' 
These  instructions  of  the  trial  court 
were  approved  upon  appeal  to  the  su- 
preme court.  It  is  stated  in  Com.  v. 
Munsey  (1873)  112  Mass.  287,  that, 
"in  order  to  establish  the  fact  of  his 
presence,  it  does  not  seem  to  be  neces- 
sary to  show  that  the  act  was  done 
literally  in  his  sight.  If  the  husband 
were  near  enough  for  the. wife  to  be 
under  his  immediate  ^influence  and 
control,  though  not  in  the  same  room, 
it  is  sufficient.  .  .  .  If  he  were  on 
the  premises  and  near  at  hand,  a  mo- 
mentary absence  from  the  room,  or  a 
momentary  turning  of  his  back,  might 
still  leave  her  under  his  influence." 
Where,  in  the  prosecution  of  a  mar- 
ried woman  for  keeping  a  tenement 
used  for  the  illegal  sale  of  intoxicat- 
ing liquors,  the  evidence  showed  three 
sales, — ^two  in  the  presence  of  the  ac- 
cused's husband,  and  a  third  when  he 
was  in  the  yard  outside  the  kitchen 
where  the  sale  was  made, — an  instruc- 
tion to  the  jury,  with  reference  to  the 
last  sale,  that  "no  presumption  arises 
that  sales  made  by  the  wife  when  the 
husband  is  on  the  estate,  or  on  the 
.premises  not  in  her  presence,  are 
made  under  constraint  of  the  husband. 


and  the  defendant  would  be  liable  for 
any  such  sale  so  made,"  was  held  er- 
ror. The  court  states :  "We  think  that 
the  jury  must  have  understood  this 
language  as  meaning  that  if,  at  the 
moment  of  the  sale,  the  husband  was 
not  immediately  and  visibly  in  pres- 
ence of  the  wife,  she  would  be  liable 
for  it  as  matter  of  law,  although  he 
was  on  the  premises.  •  .  .  Thus 
construed,  the  instructions  went  too 
far.  ...  It  is  true  that  if  the  wife 
acts  in  the  absence  of  her  husband, 
there  is  no  presumption  that  she  acts 
under  his  coercion."  Com.  v.  Flaher- 
ty (1886)  140  Mass.  454,  5  N.  E.  258. 
In  Com.  V.  Gormley  (1882)  133  Mass. 
580,  an  instruction  to  the  jury,  in  a 
prosecution  for  illegal  sale  of  intoxi- 
cating liquor,  that  if  the  defendant 
sold  the  liquor  in  a  house  occupied  by 
herself  and  her  husband,  with  his  ap- 
proval, and  in  his  presence,  and  un- 
der his  direction,  she  cannot  be  held 
liable,  was  held  sufficiently  favorable 
to  the  defendant,  and  it  was  held  fur- 
ther in  this  case  1;)iat  the  defendant 
was  not  entitled  to  an  instruction  that 
if  the  sale  was  made  in  such  house, 
and  under  the  general  directions  of 
the  husband,  although  he  was  at  the 
time  in  an  adjoining  room,  she  can- 
not be  held  liable,  where  the  evidence 
showed  that  the  husband  was  in  an 
adjoining  room,  "sick  upon  a  bed,  and 
that  the  door  between  the  shop  and 
room  was  open."  The  court  states 
that,  under  such  circumstances,  there 
is  no  conclusive  presumption  of  law 
that  she,  in  selling  intoxicating  liquor, 
was  acting  under  the  immediate  in- 
fluence and  control  of  her  husband. 
An  instruction  to  the  jury  that  it  is 
not  necessary  to  show  that  the  act 
was  done  literally  in  sight  of  the  hus- 
band to  raise  a  presumption  of  coer- 
cion, but  it  is  sufficient  to  raise  pre- 
sumption if  it  was  done  near  enough  to 
the  husband  so  that  the  wife  was  un- 
der his  immediate  control  or  influence, 
is  stated  to  be  such  as  not  to  give  an 
accused  woman  any  right  to  complain, 
in  State  v.  Nowell  (1911)  156  N.  C. 
648,  72  S.  E.  590.  An'  instruction  in  a 
prosecution  for  making  illegal  sales 
of  liquor  that,  if  the  husband  was 
near  enough  to  see,  hear,  or  know  that 
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the  wife  was  making  such  sales,  she 
was  not  liable  and  must  be  acquitted, 
was  held  to  be  too  favorable  for  the 
defendant.  In  Com.  v.  Daley  (1888) 
148  Mass.  11,  18  N.  E.  579,  the  court 
states  that  "as  the  presumption  of 
coercion  was  merely  a  disputable  one, 
and  might  not  prevail  in  the  minds  of 
the  jury,  in  view  of  the  testimony  and 
the  circumstances  of  the  case,"  this 
instruction  was  too  favorable  to  de- 
fendant. The  jury  were  charged  by 
the  trial  court  in  State  v.  Fertig 
(1896)  98  Iowa,  139,  67  N.  W.  87,  that 
it  is  not  necessary  that  the  husband 
should  be  in  the  actual  physical  pres- 
ence of  the  wife,  before  there  be  a 
presumption  that  the  wife  is  coerced; 
that  if  the  husband  was  about  the 
premises,  even  though  in  another 
room,  or  in  another  part  of  the  prem- 
ises, the  presumption  would  still  pre- 
vail if  she  was  so  immediately  near 
him  as  fairly  to  be  held  under  his  con- 
trol, or  in  his  presence.  No  complaint 
was  made  of  these  instructions.  In 
Conolly's  Case  (1829)  2  Lewin,  C.  C. 
(Eng.)  229,  the  court  directed  the 
jury  to  infer  that  a  wife  was  acting 
under  the  coercion  of  her  husband, 
and  therefore  was  not  guilty  of  utter- 
ing base  coin,  where  the  evidence 
showed  she  had  gone  from  house  to 
house  uttering  the  coin,  and  that  her 
husband  accompanied  her  to  the  door, 
but  did  not  go  in.  Compare  with  Seller 
v.  People  (1879)  77  N.  Y.  411,  supra. 

The  liability  of  a  married  woman 
for  crime  committed  by  her  is  very 
clearly  stated  in  Com.  v.  Daley 
(Mass.)  supra,  as  follows:  "When  a 
married  woman  is  indicted  for  a 
crime,  and  it  is  contended  in  defense 
that  she  ought  to  be  acquitted  because 
she  acted  under  the  coercion  of  her 
husband,  the  question  of  fact  to  be 
determined  is  whether  she  really  and 
in  truth  acted  under  such  coercion,  or 
whether  she  acted  of  her  own  free 
will,  and  independently  of  any  coercion 
or  control  by  him.  To  aid  in  deter- 
mining this  question  of  fact,  the  law 
holds  that  there  is  a  presumption  of 
such  coercion  from  his  presence,  at 
the  time  of  the  commission  of  the 
crime ;  this  presumption,  however,  is 
not  conclusive,  and  it  may  be  rebutted. 


And  in  order  to  raise  this  presump- 
tion, it  is  also  established  that   the 
husband's  presence  need  not  be  at  the 
very  spot  or  in  the  same  room,  but  it 
is  sufficient  if  he  was  near  enou^rh  for 
her  to  be  under  his  immediate   con- 
trol or  influence.     No  exact  rule  ap- 
plicable to  all  cases  can  be  laid  down 
as  to  what  degree  of  proximity  will 
constitute  such  presence,  because  this 
may  vary  with  the  varying  circum- 
stances    of     particular    cases.     And 
wh^re  the  wife  did  not  act  in  the  di- 
rect presence  of  her  husband  or  un- 
der his  eye,  it  must  usually  be  left  to 
the    jury    to    determine    incidentally 
whether  his  presence  was  sufficiently 
immediate  or  direct  to  raise  the  pre- 
sumption.   But  the  ultimate  question, 
after  all,  is  whether  she  acted  under 
his  coercion  or  control,  or  of  her  own 
free  will,  independently  of  any  coer- 
cion or  control  by  him;  and  this  is  to 
be  determined  in  view  of  the  presump- 
tion arising  from  his  presence,  and  of 
the  testimony  or  circumstances  tend- 
ing to  rebut  it,  if  any  such  exist." 
According  to  this  case,  it  cannot  be 
said,  as  a  matter  of  law,  that  if  the 
husband  is  on  the  premises  and  in  the 
house   where   the   criminal    act  took 
place,  it  would  be  sufficient  to  justify 
the  presumption  of  coercion.    The  ex- 
istence of  coercion  in  such  case  is  the 
question  of  fact  for  the  jury. 

In  the  prosecution  of  a  married 
woman  for  ille^gal  sales  of  liquor,  in 
which  the  testimony  was  that  on  sev- 
eral occasions  the  husband,  though 
about  the  premises,  at  the  bam,  or 
well,  or  near  by,  was  not  actually 
present  when  the  sales  were  made,  the 
defendant  asked  the  court  to  instruct 
the  jury  that,  if  the  husband  was  so 
near  that  he  might  have  exercised  a 
control  over  her,  it  was  to  be  pre- 
sumed that  she  acted  under  his  in- 
fluence and  direction,  and  they  should 
acquit  her.  The  court  refused  this 
request,  and  the  appellate  court  held 
rightly  so,  "for  there  was  evidence,  not 
only  that  the  sales  were  made  when 
the  husband  was  absent,  but  also  that, 
when  he  was  present,  hers  was  the  ac- 
tive or  controlling  mind.  The  court, 
however,  not  only  refused  to  charge 
as  requested,  but  did  in  fact  charge 
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that  'nearness  of  bodily  presence  was 
no  excuse  if  the  husband  was  actually 
not  present/  and  that  'if  he  was  out 
of  the  house  or  out  of  her  presence'  it 
was  to  be  presumed  that  she  acted  of 
her  own  will.  The  question  is  wheth- 
er the  charge  was  right.  We  think 
it  was.  We  think  that  mere  proximate, 
without  actual  presence,  will  not  start 
the  presumption  of  coercion.  In  such 
a  case  the  question  is,  in  our  opinion, 
one  of  fact,  though  doubtless  the  fact 
cf  coercion  might  easily  be  inferred 
from  proximity,  and  perhaps  ought  to 
be  inferred  if  there  be  circumstances 
showing  concert  of  action.  ...  In 
the  case  at  bar  the  court  told  the 
jury  that  it  was  competent  for  de- 
fendant to  rebut  the  presumption  that 
she  was  acting  of  her  own  will,  when 
the  husband  was  absent,  by  showing 
that  she  was  in  fact  acting  under  his 
control.  And  she  might  show  it,  of 
course,  as  well  by  the  government  wit- 
nesses, if  she  could,  as  by  her  own. 
We  think  the  instruction  went  as  far 
as  the  defendant  was  entitled  to  have 
it  go  for  her  protection,  and  that  the 
cases  in  which  courts  have  gone  far- 
ther are  cases  in  which  they  have  not 
kept  clearly  in  mind  the  distinction  be- 
tween an  inference  of  fact  to  be 
drawn  by  the  jury,  and  a  presumption 
of  law  to  be  directed  by  the  court." 
State  V.  Shee  (1882)  18  R.  I.  535. 

The  act  of  a  wife  in  obtaining  a  re- 
volver and  conveying  it  to  her  hus- 
band in  prison,  at  his  request,  is  an 
act  committed  in  his  presence,  and 
the  presumption  applies;  the  fact 
that  the  husband  was  in  prison  does 
not  rebut  the  presumption  of  coercion. 
State  V.  Miller  (1901)  162  Mo.  253,  85 
Am.  St.  Rep.  498,  62  S.  W.  692.  In 
Ryan's  Case,  referred  to  in  a  note  to 
Rex  V.  Knight  (1823)  1  Car.  &  P. 
(Eng.)  116,  a  wife  indicted  foV  con- 
veying implements  of  escape  to  her 
hosband,  who  was  in  prison  convicted 
of  felony,  was  pardoned  because  the 
judges  considered  that  she  acted  un- 
der coercion,  though  her  husband, 
from  being  in  prison,  could  not  be 
present. 

According  to  Seller  v.  People 
(1879)  77  N.  Y.  411,  it  is  the  pres- 
ence of  the  husband  at  the  commis- 


sion of  the  criminal  acts  that  raises 
the  presumption. 

There  is  no  legal  presumption  in  the 
prosecution  of  a  married  woman  that 
the  criminal  acts  were  done  in  the 
husband's  presence.  Com.  v.  Butler 
(1861)  1  Allen  (Mass.)  4. 

It  has  been  held  that  the  presump- 
tion is  that  counterfeiting  instru- 
m^ents  found  in  a  house  occupied  by 
husband  and  wife  were  in  the  hus^ 
band's  possession,  but  that  this  may 
be  rebutted  and  the  wife  convicted. 
Reg.  V.  Boulier  (1860)  4  Cox,  C.  C. 
(Eng.)  372. 

4.  Mere  fact  of  marriage. 

The  mere  fact  that  the  accused  was 
married  raises  no  presumption  of 
compulsion  by  the  husband.  Brown 
V.  Atty.  Gen.  [1898]  A.  C.  (Eng.)  234. 
77  L.  T.  N.  S.  414;  Reg.  v.  Baines 
(1900)  69  L.  J.  Q.  B.  N.  S.  (Eng.)  681, 
64  J.  P.  408,  82  L.  T.  N.  S.  724,  16 
Times  L.  R.  413. 

It  is  not  necessary,  in  the  prosecu- 
tion of  a  married  woman,  to  allege 
that  she  did  not  act  under  the  control 
or  coercion  of  her  husband;  if  such 
were  the  case,  it  is  a  matter  of  de- 
fense. State  V.  Nelson  (1848)  29  Me. 
329. 

6,  Crimes  to  wJiich  presumption  applies. 

The  criminal  acts  to  which  the  com- 
mon-law presumption  of  coercion  ap- 
plies have  not  been  uniformly  stated. 
The  crimes  of  murder  and  treason 
have  generally  been  stated  to  be  excep- 
tions thereto.  Rather  v.  State  (1834) 
1  Port.  (Ala.)  132;  State  v.  Ma  Foo 
(1891)  110  Mo.  7,  33  Am.  St.  Rep.  414, 
19  S.  W.  222;  Morton  v.  State  (re- 
ported herewith)  ante,  264.  It  does 
not  apply  in  prosecutions  for  murder. 
Anon.  (1664)  J.  Kelyng,  31,  84  Eng. 
Reprint,  1068,  2  East,  P.  C.  559.  It 
has  been  stated  to  be  limited  to  crimes 
less  than  murder  in  Davis  v.  State 
(1846)  15  Ohio,  72,  45  Am.  Dec.  559. 
Again  the  rule  has  been  limited  to  of- 
fenses "of  minor  grade."  State  v. 
Shee  (1882)  13  R  I.  535.  In  Haw- 
kins's Pleas  of  the  Crown  it  is  stated 
that  "a  feme  covert  is  so  much  fa- 
vored, in  respect  of  that  power  and 
authority  which  her  husband  has  over 
her,  that  she  shall  not  suffer  any  pun- 
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ishment  for  committins:  a  bare  theft 
in  company  with  or  by  coercion  of 
her  husband."  1  Hawk.  P.  C.  chap.  1, 
§  9.  ''But  if  she  commit  a  theft  of  her 
own  voluntary  act,  or  by  the  bare 
command  of  her  husband,  or  be  guilty 
of  treason,  murder,  or  robbery  in  com- 
pany with  or  by  coercion  of  her  hus- 
band, she  is  punishable  as  much  as  if 
she  were  sole.''  1  Hawk.  P.  C.  chap. 
1,  §  11.  In  Bibb  v.  State  (1892)  94 
Ala.  31,  33  Am.  St.  Rep.  88,  10  So.  506, 
the  court  refused  to  allow  the  pre- 
sumption in  a  prosecution  for  murder. 
In  a  charge  to  the  grand  jury,  the 
Honorable  C.  E.  Law  quoted  with  ap- 
proval the  statement  of  starkey,  to'  the 
effect  that  the  doctrine  does  not  ex- 
tend to  cases  of  murder  or  man- 
slaughter, nor  to  that  of  treason,  nei- 
ther does  it  extend  to  assault  and  bat- 
tery, nor  to  any  other  forcible  and 
violent  misdemeanor  committed  joint- 
ly by  the  husband  and  wife.  (1849)* 
2  Carr.  &  K.  (Eng.)  903,  note,  2  East, 
P.  C.  559. 

But  in  State  v.  Kelly  (1888)  74 
Iowa,  589,  38  N.  W.  503,  the  presump- 
tion was  applied  in  a  prosecution  for 
murder.  And  in  Reg.  v.  Alison  (1838) 
8  Car.  &  P.  (Eng.)  418,  Patteson,  J., 
refers  to  a  case  in  which  a  wife  who, 
with  her  husband,  agreed  to  commit 
suicide,  but  who  survived,  was  ac- 
quitted of  murder  solely  on  the  ground 
that,  being  the  wife  of  the  deceased, 
she  was  under  his  control.  The  pro- 
posal to  commit  suicide  had  been  first 
suggested  by  him,  and  the  court  states 
that  it  was  considered  she  was  not  a 
free  agent;  therefore,  the  jury,  under 
the  direction  of  the  judge  who  tried 
the  case,  pronounced  her  not  guilty. 
It  is  stated  to  include  all  crimes  in 
Com.  V.  Conrad  (1871)  28  Phila.  Leg. 
Int.  (Pa.)  310,  a  prosecution  for  mur- 
der. 

In  Wagoner  v.  Bill  (1865)  19  Barb. 
(N.  Y.)  321,  a  civil  action  for  assault 
and  battery,  the  court  states  that  the 
rule  does  not  extend  to  such  offenses 
as  are  "mala  in  se  and  prohibited  by 
the  laws  of  nature,  or  to  those  which 
are  highly  heinous." 

In  Reg.  V.  Torpey  (1871)  12  Cox, 
C.  C.   (Eng.)   45,  the  rule  as  to  the 


presumption  of  coercion  was  applied 
in  a  prosecution  for  robbery. 

That  the  presumption  applies  in 
cases  of  misdemeanor  is  stated  in  Uni- 
ted States  V.  Terry  (1890)  42  Fed.  317. 

In  Reg.  V.  Buncombe  (1845)  1  Cox, 
C.  C.  (Eng.)  183,  the  court  refused  to 
discharge  a  married  woman  on  trial 
for  robbery  committed  in  the  presence 
of  her  husband,  and  allowed  the  trial 
to  proceed,  reserving  the  point  as  to 
the  liability  for  consideration  of  the 
judges  if  the  prisoner  should  be  con- 
victed. The  prisoner  was  found  not 
guilty,  hence,  it  was  not  necessary  to 
decide  the  question. 

The  rule  that  a  wife  is  presumed  to 
have  acted  under  coercion  by  her  hus- 
band is  held  to  have  no  application  to 
a  prosecution  for  keeping  a  bawdy- 
house.  Hence,  a  married  woman  may 
be  convicted  without  rebutting  evi- 
dence. State  V.  Gill  (1911)  150  Iowa, 
210,  129  N.  W.  821;  Com.  v.  Lewis 
(1840)  1  Met.  (Mass.)  151;  State  v. 
Jones  (1903)  63  W.  Va.  613,  45  S.  E. 
916.  In  Com.  v.  Cheney  (1873)  114 
Mass.  281,  it  is  held  that,  at  common 
law  and  under  the  Massachusetts  Gen- 
eral Statutes,  chap.  87,  §  7,  a  married 
woman  may  be  indicted  and,  upon  ap* 
propriate  evidence,  convicted,  either 
separately  or  jointly  with  her  hus- 
band, of  keeping  a  house  of  ill  fame, 
if  he  resides  with  her  in  the  house. 
It  is  held  in  State  v.  Bentz  (1847)  11 
Mo.  27,  that  a  wife  as  well  as  her  hus- 
band can  be  indicted  for  keeping  a 
bawdyhouse,  because  the  wife  as  well 
as  the  husband  may  have  a  share  in 
the  management  or  government  of 
such  house;  but  there  is  no  holding  as 
to  the  presumption  in  such  a  case.  A 
married  woman  was  convicted  of  keep- 
ing a  bawdyhouse  in  Rex  v.  Thomas 
(1736)  Cas.  t.  Hardw.  278,  95  Eng. 
Reprint,  179.  It  has  been  stated  that 
the  reason  that  the  presumption  does 
not  apply  in  prosecutions  for  keeping 
a  bawdyhouse  is  that  "this  is  an  of- 
fense as  to  the  government  of  the 
house,  in  which  the  wife  has  the  prin- 
cipal share,  and  also  such  an  offense 
as  may  generally  be  presumed  to  be 
managed  by  the  intrigue  of  her  sex.** 
1  Hawk.  P.  C.  §  12,  quoted  in  State  v. 
Gill  (1911)  150  Iowa,  210,  129  N.  W. 
821,  and  State  v.  Jones  (1903)  53  W. 
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Va.  613,  45  S.  E.  916.  The  conviction 
of  a  married  woman  for  keeping  a 
bawdyhouse  was  sustained  in  Barker 
V.  State  (1911)  64  Tex.  Crim.  Rep. 
106,  141  S.  W.  539.  The  court  states 
that  a  married  woman  can,  in  law,  be 
convicted  as  a  principal  with  her  hus- 
band, in  the  commission  of  an  offense 
against  the  law,  if  the  facts  so  justify, 
and  she  not  acting  under  coercion  or 
duress,  and  that  she  was  so  acting  is 
not  suggested  by  the  testimony.  In 
holding  that  a  husband  and  wife  may 
be  indicted  jointly  for  keeping  a 
bawdyhouse,  the  court  in  Reg.  v.  Wil- 
liams (1795)  10  Mod.  63,  88  Eng.  Re- 
print, 626»  states  that  "keeping  the 
house  does  not  necessarily  import 
property,  but  may  signify  that  share 
of  government  which  the  wife  has  in  a 
family  as  well  as  the  husband." 

But  in  Com.  v.  Hill  (1887)  145  Mass. 
305,  14  N.  E.  124,  a  prosecution  of  the 
hosband  for  keeping  a  house  of  ill 
fame,  the  court  states  that,  "in  of- 
fenses like  that  charged  in  this  indict- 
ment, there  is  a  presumption  of  law 
that  acts  done  by  the  wife  in  the  im- 
mediate presence  of  her  husband  are 
done  by  her  under  coercion  from  him." 

Whatever  may  be  the  rule  as  to  the 
presumption  of  coercion  in  the  pros- 
ecution of  a  married  woman  for  keep- 
ing a  -disorderly  house,  the  defend- 
ant cannot  complain  upon  appeal  from 
a  conviction,  where  the  trial  court 
compelled  the  prosecution  to  prove 
that  she  acted  of  her  own  free  will, 
and  without  coercion  by  her  husband. 
Com.  V.  Hopkins  (1882)  133  Mass.  381, 
43  Am.  Rep.  527. 

Whether  the  presumption  applies 
in  prosecutions  for  abduction  has  been 
doubted.  It  is  stated  in  State  v. 
NoweU  (1911)  166  N.  C.  648,  72  S.  E. 
S90,  not  to  be  necessary  to  decide  the 
question,  but  that  it  may  well  be 
doubted  whether  a  married  woman 
could  avail  herself  of  the  defense  of 
presumption  of  coercion,  against  a 
charge  of  abduction  of  a  girl  by  per- 
suasion. The  court  referred  to  the 
rale  excepting  from  the  presumption 
offenses  of  such  a  nature  that  they 
nmy  be  committed  by  the  wife  alone, 
without  the  concurrence  of  her  hus- 
band, and  refers  especially  to  the  rule 


relating  to  the  keeping  of  bawdy- 
houses,  and  adds  that  this  principle 
would  cover,  "we  are  inclined  to  think, 
abducting  girls  by  solicitation,  for  im- 
moral purposes, — a  business  in  which 
the  defendant  was  more  likely  to  be 
acting  upon  her  own  initiative,  rather 
than  under  the  coercion  of  her  hus- 
band." 

h.  Minority  rule. 

In  some  jurisdictions,  there  is  held 
to  be  no  presumption  that  a  married 
woman  acted  under  coercion  by  her 
husband  in  committing  criminal  acts 
in  his  presence,  and  the  wife  is,  there- 
fore, held  subject  to  criminal  liability, 
unless  it  is  proved  as  a  question  of 
fact  that  she  did  act  under  coercion 
by  him.  State  v.  Hendricks  (1884)  32 
Kan.  559,  4  Pac.  1050  (murder). 

See  State  v.  Clark  (1891)  9  Houst 
(Del.)  536,  33  Atl.  310,  infra,  VII. 

In  Smith  V.  Meyers  (1898)  54  Neb. 

I,  74  N.  W.  277,  an  action  for  criminal 
conversation  in  which  the  defendant 
requested  an  instruction  to  the  effect 
that  the  wife,  in  testifying  in  the  case, 
could  not  be  convicted  of  perjury  on 
the  theory  that  she  was  conclusively 
presumed  to  commit  any  crime  com- 
mitted in  the  husband's  presence  un- 
der compulsion  by  him.  The  court,  in 
sustaining  the  refusal  to  give  the  in- 
struction, states  that  the  general 
rule  that  a  wife  is  presumed  to  have 
acted  under  coercion  by  her  hus- 
band, in  committing  criminal  acts  in 
his  presence,  "may  have  the  sanction 
of  age,  and  may  have  been  justified 
by  the  social  conditions  of  primitive 
times.  .  .  .  Certain  it  is  that  such 
a  presumption  runs  counter  to  our 
broad  laws  as  to  the  competency  of 
witnesses,  and  counter  to  the  reason 
of  men,  in  view  of  the  domestic  rela^ 
tions  as  they  now  exist,  protected  by 
more  enlightened  custom  and  a  kind- 
lier law."  Com,  V.  Moore  (1894)  162 
Mass.  441,  38  N.  E.  1120,  supra,  II. 

a,  1. 

See  Barker  v.  State  (1911)  64  Tex. 
Crim.  Rep.  106,  141  S.  W.  529,  supra, 

II.  a,  5. 

The  Kansas  court  bases  this  deci- 
sion upon  the  changed  condition  of 
society,  but  does  not  refer  to  any  stat- 
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ute  changing  the  status  of  a  married 
woman.  In  State  v.  Hendricks  (Kan.) 
supra,  a  prosecution  for  murder,  the 
court  refers  to  the  exception,  some- 
times stated  to  exist,  of  this  crime 
from  the  general  rule  presuming  co- 
ercion as  above  stated,  but  continues: 
"Giving  this  presumption  its  fullest 
scope — supposing  that  it  has  opera- 
tion at  common  law  in  murder  cases, 
as  well  as  in  many  others — still  we 
do  not  think  it  can  have  any  opera- 
tion in  Kansas,  and  this  on  account 
of  the  changed  conditions  of  our  soci- 
ety and  institutions.  The  presumption 
was  probably  right,  when  first  adopt- 
ed, for  the  state  of  society  which  then 
existed.  But  it  cannot  be  right  now, 
under  our  present  condition  of  soci- 
ety. And  it  is  not  the  law.  There 
was  once  a  reason  for  the  presump- 
tion, but  that  reason  has  long  ago 
ceased  to  exist  in  Kansas;  and,  when 
the  reason  for  the'  presumption'  has 
ceased  to  exist,  the  presumption  it- 
self must  also  cease  to  exist.  Of 
course  it  is  still  the  law  that  where 
a  wife,  in  the  presence  of  her  husband 
and  under  his  coercion,  commits  an 
act  which  would  under  other  circum- 
stances be  an  offense,  she  should  not 
be  considered  as  guilty  of  any  offense; 
but  there  would  be  no  presumption  of 
law,  in  such  a  case,  that  she  acted 
under  the  coercion  of  her  husband; 
but  the  question  as  to  whether  she  did 
in  fact  act  under  his  coercion,  or  not, 
would  be  a  question  of  fact  for  the 
jury,  and  should  be  left  to  the  jury." 

In  State  v.  Ma  Foo  (1891)  110  Mo. 
7,  33  Am.  St.  Rep.  414,  19  S.  W.  222, 
a  case  which  follows  the  general  rule, 
it  is  stated  that  "there  is  little  in  the 
present  organization  of  society  upon 
which  the  prima  facie  presumption  it- 
self can  stand,  and  certainly  nothing 
calling  for  any  extension  of  the  pre- 
sumption." 

A  doubt  was  expressed  in  United 
States  V.  De  Quilfeldt  (1881)  5  Fed. 
277,  whether  the  rule  applies  in  the 
Federal  courts,  where  there  is  no  com- 
mon law  of  crimes,  but  where  all 
crimes  are  statutory.  But  see  United 
States  V.  Terry  (1890)  42  Fed.  317, 
supra,  II.  a,  1. 


///.  statutes  affecting  comnion-lauf  rule. 

Under  the  modem  Married  Woman's 
Acts,  it  has  been  held  that  this  rule  of 
the  common  law  no  longer  exists,  and 
a  married  woman  is  responsible  for 
her  crimes  as  if  sole.  Morton  v. 
State  (reported  herewith)  ante,  264. 
In  an  action  to  recover  a  forfeiture 
broujght  by  the  commissioners  of  ex- 
cise, a  married  woman  in  possession 
of  real  estate,  on  which  she  was  car- 
rying a  separate  business  of  her  own, 
was  held  subject  to  the  penalty  in 
Board  of  Excise  v.  Palmer  (1886)  3 
N.  Y.  S.  R.  200.  The  court  states: 
"By  the  several  enabling  acts  in  favor 
of  married  women,  the  husband  no 
longer  has  any  right  to  the  use  or  con- 
trol over  the  real  or  personal  prop- 
erty of  the  wife,  and,  while  he  still 
remains  liable  for  her  strictly  person- 
al torts,  he  is  not  liable  for  any  act 
of  hers  connected  with  the  control  and 
management  of  her  real  estate,  or  the 
business  conducted  by  her  thereon. 
The  use  by  her  of  her  separate  real 
estate  for  unlawful  purposes  makes 
the  act  one  relating  to  her  separate 
estate,  and  for  which  she  alone  is  li- 
able." 

But  a  statutory  provision  that  a 
"woman  shall  retain  the  same  legal 
existence  and  legal  personality  after 
marriage  as  before  marriage,  and 
shall  receive  the  same  protection  of  all 
her  rights  as  a  woman,  which  her  hus- 
band does  as  a  man,  and  for  any  in- 
jury sustained  to  her  reputation,  per- 
son, property,  character,  or  any  nat- 
ural right  she  shall  have  the  same 
right  to  appeal  in  her  own  name  alone 
to  the  courts  of  law  or  equity  .  .  . 
that  her  husband  has  to  appeal  in  his 
own  name  alone,"  does  not  deprive 
the  wife  of  the  protection  afforded 
her  under  another  statute,  providmg 
that  "a  subjection  sufficient  to  excuse 
from  punishment  may  be  inferred  in 
favor  of  a  wife,  from  the  fact  of  cov- 
erture, whenever  she  committed  the 
act  charged  in  the  presence  and  with 
the  assent  o2  her  husband."  Neys  v. 
Taylor  (1900)  12  S.  D.  488,  81  N.  W. 
901.  The  court  states  that  under  this 
statute  any  part  that  the  wife  might 
have  taken  in  the  offense  complained 
of,  committed  while  in  the  husband's 
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presence,  will  be  presumed  to  be  with 
assent  of  the  husband,  unless  the  con- 
traiy  appears. 

Some  statues  have  rendered  a  mar- 
ried woman  immune  from  prosecution 
for  any  crime  or  misdemeanor  commit- 
ted while  acting  under  the  threats, 
commands,  or  coercion  of  her  hus- 
band. An  early  Arkansas  statute  re- 
quired that  "married  women  acting 
under  the  threat,  conunand,  or  coer- 
cion of  their  husbands  shall  not  be 
found  guilty  of  any  crime  or  misde- 
meanor, if  it  appears  from  all  the 
facts  and  circumstances  of  the  case 
that  violence,  threats,  commands,  or 
coercion  were  used."  Under  this  stat- 
ute it  was  held  in  Freel  v.  State  (1860) 
21  Ark.  212,  that  the  presence  of  the 
husband  when  the  crime  was  commit- 
ted did  not  raise  the  presumption  of 
compulsion  in  all  cases,  but  it  must 
appear  from  all  the  facts  and  circum- 
stances of  the  case  that  coercion  was 
used.  A  similar  holding  under  this 
statute  appears  in  Edwards  v.  State 
(1872)  27  Ark.  493. 

The  Georgia  statute  provides  that 
"a  feme  covert,  or  married  woman, 
acting  under  the  threat,  command  or 
coercion  of  her  husband,  shall  not  be 
found  guilty  of  any  crime  or  misde- 
meanor, not  punishable  by  death  or 
perpetual  imprisonment;  and  with 
this  exception  the  husband  shall  be 
prosecuted  as  principal,  and  if  con- 
victed, shall  receive  the  punishment 
which  would  otherwise  have  been  in- 
flicted on  the  wife,  if  she  had  been 
found  guilty,  provided  it  appears  from 
all  the  facts  and  circumstances  of  the 
case,  that  violence,  threat,  command 
and  coercion  were  used/'  Under  this 
statute,  it  is  held  in  Bell  v.  State 
(1893)  92  Ga.  49,  18  S.  E.  186,  that, 
in  order  for  the  wife  to  stand  excused 
of  a  crime  on  the  ground  of  the  pres- 
ence of  her  husband,  it  must  appear 
that  she  was  in  fact  coerced,  or  that 
he  used  violent  threats,  command,  or 
some  equivalent  means  of  coercion, 
calculated  to  overpower  her  will  and 
render  her  a  passive  infant,  rather 
than  a  voluntary  agent  of  crime.  In 
reliance  upon  Bell  v.  State  (1893)  92 
Ga.  49, 18  S.  E.  186,  it  is  stated  in  Hud- 
Bon  v.  Jennings  (1910)  134  Ga.373,  67 


S.  E.  1037,  reported  only  by  syllabi, 
that  a  wife  might  be  guilty  of  violat- 
ing an  ordinance  relating  to  houses 
of  ill  fame,  although  at  the  time  liv- 
ing with  her  husband,  in  a  house  al- 
leged to  be  one  of  ill  fame. 

Section  13  of  the  Ontario  Code  pro- 
vides that  no  presumption  shall  be 
made  that  a  married  woman  commit- 
ting an  offense  does  so  under  compul- 
sion, because  she  conmiits  it  in  the 
presence  of  her  husband.  Under  this 
statute,  a  married  woman  was  convict- 
ed of  selling  liquor  without  a  license, 
although  the  sale  was  made  in  the 
husband's  presence.  Reg.  v.  McGreg- 
or (1895)  26  Ont  Rep.  115. 

IV*  Harboring  husband  who  i8  a  orini' 

inal, 

'there  are  certain  acts  for  which  a 
married  wonian  has  been  held  not 
criminally  liable.  It  has  been  held 
that  a  wife  cannot  be  convicted  of 
harboring  her  husband,  who  has  com- 
mitted a  felony.  Reg.  v.  M'Clarens 
(1849)  3  Cox,  C.  C.  (Eng.)  425.  In 
Rex  V.  Good  (1842)  1  Car.  &  K. 
(Eng.)  185,  the  attorney  general,  up- 
on the  arraignment  on  an  indictment 
of  a  woman  for  comforting,  harboring, 
and  assisting  a  criminal,  refused  to 
introduce  evidence  on  the  part  of  the 
prosecution,  when  it  appeared  that  the 
criminal  was  the  husband  of  the  ac- 
cused; and  this  refusal  on  the  part  of 
the  attorney  general  was  approved  by 
the  court,  which  stated  that  a  wife 
cannot  be  found  guilty  of  comforting 
and  assisting  her  husband.  It  has 
been  stated  that  a  married  woman 
shall,  not  "be  deemed  accessory  to  a 
felony  for  receiving  her  husband,  who 
has  been  guilty  of  it,  as  her  husband 
shall  be  for  receiving  her."  1  Hawk. 
P.  C.  chap.  1,  §  10. 

F>  Beceiving  stolen  goods  frotn  husband. 

In  Reg.  V.  Brooks  (1853)  6  Cox,  C. 
C.  (Eng.)  148,  Dears.  C.  C.  184,  22 
L.  J.  Mag.  Cas.  N.  S.  121,  17  Jur.  400, 
1  Week.  Rep.  313,  a  conviction  of  a 
wife  for  receiving  stolen  goods  from 
her  husband  was  reversed,  and  Parke, 
B.,  states,  that  he  does  not  see  how, 
*'under  any  circumstances,  a  wife  can 
be  convicted  of  receiving  from  her 
husband.''     In  accord  with  this  the- 
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ory,  the  conviction  of  a  married  wo- 
man for  receiving  stolen  property  was 
reversed,  where  the  court  refused  to 
submit  to  the  jury  the  question  wheth- 
er she  received  the  property  from  her 
husband,  in  Reg.  v.  Wardroper  (1860) 

8  Cox,  C.  C.  (Eng.)  284,  Bell,  C.  C. 
249,  29  L.  J.  Mag.  Cas.  N.  S.  116,  6 
Jur.  N.  S.  232, 1  L.  T.  N.  S.  416,  8  Week. 
Rep.  217.  But  see  Reg.  v.  Baines 
(1900)  64  J.  P.  (Eng.)  408,  69  L.  J. 
Q.  B.  N.  S.  681,  82  L.  T.  N.  S.  724,  16 
Times,  L.  R.  413,  supra,  I. 

VI.  stealing  from  husband. 

In  Rex  V.  The  Willis  (1832)  1 
Moody,  C.  G.  (Eng.)  375,  it  is  held 
that  the  wife  of  a  member  of  a  soci- 
ety cannot  be  convicted  of  stealing 
money  belonging  to  the  society,  depos- 
ited in  the  husband's  custody. 

That  a  wife  cannot  be  convicted  of 
stealing  her  husband's  goods  is  held 
in  Reg.  v.  Classic  (1854)  7  Cox,  C.  C. 
(Eng.)  1. 

VII.  Conspiracy  with  husband. 

At  common  law,  a  husband  and  wife 
being  regarded  as  one  person,  no  pros- 
ecution for  conspiracy  between  them 
•could  be  maintained  against  them 
alone.  People  v.  Miller  (1889)  82  CaL 
107,  22  Pac.  934  (holding  that  this 
rule  was  not  changed  by  the  statutes 
of  that  state) ;  State  v.  Clark  (1891) 

9  Houst.  (Del.)  536,  32  Atl.  310;  Mer- 
rill V.  Marshall  (1904)  113  111.  App. 
447;  Com.  v.  Allen  (1900)  24  Pa.  Co. 
Ct.  65.  But  if  they  are  joined  with 
others  there  may  be  a  conviction. 
State  V.  Clark  (1891)  9  Houst.  (Del.) 
I»36,  32  Atl.  210. 

There  has  been  held  to  be  no  pre- 
sumption, in  the  trial  of  an  indict- 
ment against  husband  and  wife  with 
others  for  conspiracy,  that  the  wife 
acted  under  the  coercion  of  her  hus- 
band; the  existence  of  such  coercion 
is  a  matter  of  proof.  State  v.  Clark 
(Del.)  supra. 

VIII.  Idleness. 

A  married  woman  may  be  convict- 
ed as  an  idle  and  disorderly  person, 
under  a  statute  expressly  including  in 
the  class  of  idle  and  disorderly  per- 
sons   against    whom    it    is    directed. 


u. 


those  persons  who  neglect  all  lawful 
business  and  habitually  misspend  their 
time,  by  frequenting  houses  of  ill 
fame,  gaming  houses,  or  tippling 
shops,"  although  she  is  supported  by 
her  husband.  Com.  v.  Tay  (1898)  170 
Mass.  192,  48  N.  E.  1086.  The  court 
states  that  the  neglect  ''by  a  married 
woman  of  her  duties  as  a  wife,  wheth- 
er she  is  supported  by  her  husband  or 
by  some  other  person,  may  constitute 
criminal  idleness,  as  well  as  her  neg- 
lect of  duty  of  earning  her  own  liv- 
ing; and  if  such  idleness  is  shown  to 
concur  with  the  misspending  of  her 
time  by  frequenting  houses  of  ill  fame 
and  tippling  shops,  accompanying 
men  to  bawdyhouses,  and  being  bois- 
terous and  noisy  upon  the  street,  she 
may,  in  our  opinion,  be  found  guilty 
under  the  statute,  although  she  was 
supported  by  her  husband,  or  by  some 
other  person." 

IX.  MisceUaneous. 

A  married  woman  is  not  in  any  way 
liable  upon  indictment  for  maintain- 
ing a  nuisance,  erected  on  her  land  by 
her  husband.  People  v.  Townsend 
(1842)  3  Hill  (N.  Y.)  479. 

A  wife  cannot  be  convicted  of  keep- 
ing a  gaming  house,  although  she  may 
have  rented  the  house  for  gaming  car- 
ried on  therein,  unless  it  affirmatively 
appears  that  she  was  active  in  grant- 
ing permission;  if  she  was  merely 
passive  in  the  matter,  although  she 
took  no  measures  to  hinder  or  prevent 
the  game,  she  could  not  be  convicted. 
The  court  states  that,  the  husband 
being  present  when  the  gaming  was 
being  carried  on,  it  was  his  duty,  not 
that  of  the  wife,  to  prevent  it.  Bell 
V.  State  (1898)  92  6a.  49,  18  S.  E.  186. 

A  rental  contract  entered  into  by  a 
married  woman  without  the  consent 
of  her  husband  being  void,  she  is  not 
criminally  liable  under  a  statute  for 
wilfully  refusing  to  work  certain 
crops  on  the  rented  land.  State  v. 
Robinson  (1907)  143  N.  C.  620,  56  S. 
E.  918. 

X.  Troof  of  marriage. 

In  some  cases  a  request  for  an  in- 
struction in  accord  with  the  general 
rules  discussed  in  subdivisions  I.  and 
II.  supra,  has  been  denied,  because 
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the  marital  relation  is  not  proved 
(State  V.  Bams  (1896)  48  La.  Ann. 
460,  19  So.  251;  Rex  v.  Hassall  (1826) 
2  Gar.  &  P.  (Eng.)  434;  Re  Jones 
(1664)  J.  Eelyng,  37,  84  Eng.  Re- 
print, 1071),  or  the  conviction  is  sus- 
tained-for  this  reason  (Davis  v.  State 
(1846)  15  Ohio,  72,  45  Am.  Dec.  559). 

In  Rex  V.  Green  (1913)  24  Cox,  C.  C. 
(Eng.)  41,  110  L.  T.  N.  S.  240,  30 
Times  L.  R.  170,  [1913]  W.  N.  356,  78 
J.  P.  224,  the  conviction  of  a  married 
woman  was  quashed  where  the  fact 
•of  marriage  appeared  for  the  first 
time  upon  appeal,  the  woman  not  hav- 
ing raised  this  question  below. 

The  case  of  United  States  v.  De 
Quilfeldt   (1881)   5  Fed.  277,  turned 


upon  the  proof  of  marriage  and  the 
method  of  making  such  proof. 

A  mistress  is  not  protected  by  the 
rule  as  to  coercion.  Brandon's  Case 
(1819)  4  N.  Y.  City  Hall  Rec.  140.     • 

The  fact  that  a  woman  pleaded  to 
an  indictment  in  a  different  name 
from  that  of  a  man  whom  she  after- 
wards alleged  to  be  her  husband,  al- 
though prima  facie  evidence  that  she 
was  not  a  feme  covert,  is  not  conclu- 
sive of  that  fact  so  as  to  preclude  her 
of  the  benefit  of  the  indulgence  which 
the  law  allows  to  married  women,  actr 
ing  under  the  control  and  in  obedience 
to  the  authority  of  their  husbands. 
Mary  Ann  Quinn's  Case  (1825)  1 
Lewin,  C.  C.  (Eng.)  1.         W.  A.  E. 


CATHERINE  MacGILVRAY 

V. 

BOSTON  ELEVATED  RAILWAY  COMPANY. 


Massachusetts  Supreme  Judicial  Court  ^  January  2,  1918. 

(229  Mass.  65,  118  N.  E.  166.) 

Carrier  —  negligence  —  space  between  platform  and  car. 

1.  It  is  not  negligence  for  a  carrier  operating  subway  trains  to  leave  a 
space  12  or  13  inches  wide  between  its  platforms  and  cars,  into  which  an 
intending  passenger  is  pushed  to  his  injury. 

[See  note  on  this  question  beginning  on  page  286.] 


—  daty  to  passenger. 

2.  A  railway  company  is  bound  to 
exercise  the  highest  degree  of  care 
consistent  with  the  nature  and  extent 
of  its  power,  to  protect  passengers 
from  all  dangers  that  are  naturally 
and  ordinarily  to  be  expected,  and 
must  use  proper  precautions  to  pro- 
tect them  from  injury  caused  by  the 
misconduct  of  other  passengers,  which 
ought  reasonably  to  be  anticipated  and 
guarded  against. 

.    [See  4  R.  C.  L.  1185  et  seq.] 

Evidence  —  negligence  —  permitting 
crowd  at  station. 

3.  Permitting  a  large  crowd  at  a 
subway  station  is  not  evidence  of  negr 
ligence  on  the  part  of  a  carrier. 

[See  4  R.  C.  L.  1230.] 

Carrier   —   injury   to   passenger   — 
crowding  in  boarding  car. 

4.  A  carrier  is  not  bound  to  antic- 
ipate and  guard  against  the  ordinary 


pushing  and  jostling  of  a  crowd  seek- 
ing to  board  a  car  at  a  subway  station, 
failure  to  do  which  will  render  it  li- 
able for  injury  to  an  intending  passen- 
ger who  is  pushed  into  the  space  be- 
tween the  car  and  platform. 
[See  4  R.  C.  L.  1230.] 

Evidence  —  negligence  —  failure  to 
guard  against  violence. 

5.  Failure  of  a  carrier  to  guard 
against  an  act  of  violence  on  the  part 
of  one  seeking  to  board  a  car,  in  push- 
ing against  another  passenger  from 
behind  and  throwing  him  down,  is  not 
evidence  of  negligence  on  its  part, 

[See  4  R.  C.  L.  1230.] 

Carrier  —  failure  to  warn  passenger 
— ^negligence. 

6.  Failure  of  a  carrier  to  warn  an 
intending  passenger  of  a  danger  plain- 
ly visible  and  known  to  the  passenger 
is  not  evidence  of  negligence. 

[See  4  R.  C.  L.  1250-1252.] 
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Report  by  the  Superior  Court  for  Suffolk  County  for  determination  by 
the  Supreme  Judicial  Court,  after  direction  of  a  verdict  for  defendant,  on 
an  action  brought  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  its  negligence.    Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  R.  E.  Johnston  for  plaintiff.  L.R.A.(N.S.)    1152,    105    N.    E.    379; 

Mr.  £.  P.  Saltonstall,  for  defendant :      Gascievicz  v.  Boston  Elev.  R.  Co.  222 


The  existence  of  the  space  between 
the  car  door  and  the  edge  of  the  sta- 
tion platform  in  the  subway  was  not 
evidence  of  negligence,  and  plaintiff 
was  not  entitled  to  recover. 

Seale  v.  Boston  Elev.  R.  Co.  214 
Mass.  59,  100  N.  E.  1020;  Anshen  v. 
Boston  Elev.  R.  Co.  205  Mass.  32,  91 
N.  E.  157;  Plummer  v.  Boston  Elev. 
R.  Co.  198  Mass.  499,  84  N.  E.  849; 
Hilborn  v.  Boston  &  N.  Street  R.  Co. 
191  Mass.  14,  77  N.  E.  646;  Willworth 
V.  Boston  Elev.  R.  Co.  188  Mass.  220, 
74  N.  E:  333,  18  Am.  Neg.  Rep.  463; 
Field  V.  Boston  Elev.  R.  Co.  188  Mass. 
222,  note,  74  N.  E.  334;  Ryan  v.  Man- 
hattan R.  Co.  121  N.  Y.  126,  23  N.  E. 
1131,  5  Am.  Neg.  Cas.  329;  Fox  v.  New 
York,  70  Hun,  181,  24  N.  Y.  Supp.  43, 

5  Am.   Neg.   Cas.   683;    Rothchild   v. 
Central  R.  Co.  163  Pa.  49,  29  Atl.  702, 

6  Am.  Neg.  Cas.  382;  Gabriel  v.  Long 
Island  R.  Co.  54  App.  Div.  41,  66  N. 
Y.  Supp.  301,  8  Am.  Neg.  Rep.  506;, 
Lafflin  v.  Buffalo  &  S.  W.  R.  Co.  106 
N.  Y.  136,  60  Am.  Rep.  433,  12  N.  E. 
599,  5  Am.  Neg.  Cas.  268;  Welch  v. 
Boston  Elev.  R.  Co.  187  Mass.  118,  72 
N.  E.  500 ;  Falkins  v.  Boston  Elev,  R. 
Co.  188  Mass.  153,  74  N.  E.  338 ;  Hawes 
V.  Boston  Elev.  R.  Co.  192  Mass.  324, 
78  N.  E.  480;  Hogan  v.  Boston  Elev. 
R.  Co.  195  Mass.  313,  81  N.  E.  198; 
Snowden  v.  Boston  &  M.  R.  Co.  151 
Mass.  220,  24  N.  E.  40,  3  Am.  Neg. 
Cas.  865. 

If  plaintiff  actually  saw  the  space, 
defendant's  alleged  failure  to  warn 
her  of  it  could  not  have  contributed  to 
the  accident. 

Altavilla  v.  Old  Colony  Street  R.  Co. 
222  Mass.  322,  110  N.  E.  970. 

Plaintiff  was  not  entitled  to  recover 
for  injuries  due  to  the  alleged  neg- 
ligence and  carelessness  of  the  de- 
fendant, its  servants  and  agents,  in 
permitting  a  restless  and  surging 
crowd  to  assemble  upon  the  platform 
of  the  station,  and  push  the  plaintiff 
into  an  open  space  between  the  said 
platform  and  the  car. 

Coy  V.  Boston  Elev.  R.  Co.  212  Mass. 
307,  98  N.  E.  1041 ;  Glennen  v.  Boston 
Elev.  R.  Co.  207  Mass.  497,  32  L.R.A. 
(N.S.)  470,  93  N.  E.  700;  Jackson  v. 
Boston  Elev.  R.  Co.  217  Mass.  515,  51 


Mass.  266,  110  N.  E.  269;  Eaton  v.  New 
York,  N.  H.  &  H.  R.  Co.  227  Mass.  113, 
116  N.  E.  815;  Marr  v.  Boston  &  M. 
R.  Co.  208  Mass.  446,  94  N.  E.  692; 
McCumber  v.  Boston  Elev.  R.  Co.  207 
Mass.  559,  32  L.R.A.  (N.S.)  475,  93  N. 
E.  698;  Anshen  v.  Boston  Elev.  R.  Co. 
205  Mass.  32,  91  N.  E.  157;  Jacobs  v. 
West  End  Street  R.  Co.  178  Mass.  116, 
59  N.  E.  639,  9  Am.  Neg.  Rep.  490; 
Willworth  V.  Boston  Elev.  R.  Co.  188 
Mass.  220,  74  N.  E.  333,  18  Am.  Neg. 
Rep.  468 ;  Field  v.  Boston  Elev.  R.  Co. 
188  Mass.  222,  note,  74  N.  E.  334; 
Seale  v.  Boston  Elev.  R.  Co.  214  Mass. 
59,  100  N.  E.  1020;.Kuhlen  v.  Boston 
&  N.  Street  R.  Co.  193  Mass.  341,  7 
L.R.A.(N.S.)  729,  118  Am.  St.  Rep. 
516,  79  N.  E.  815;  Beverley  v.  Boston 
Elev.  R.  Co.  194  Mass.  450,  80  N.  E. 
507;  Collins  v.  Boston  Elev.  R.  Co.  217 
Mass.  420,  51  L.R.A.(N.S.)  1154,  105 
N.  E.  353;  Kelley  v.  Boston  Elev.  R. 
Co.  210  Mass.  454,  96  N.  E.  1031; 
Morse  v.  Newton  Street  R.  Cq.  213 
Mass.  595,  100  N.  E.  1007. 

Crosby,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  was  injured  by  be- 
ing pushed  into  an  open  space  be- 
tween the  station  platform  and  the 
entrance  to  a  car  which  she  was  at- 
tempting to  board  in  the  Boylston 
street  subway  station.  The  accident 
occurred  in  the  evening  while  the 
plaintiff  was  on  her  way  home  from 
the  theater.  She  testified  that  there 
was  a  dense  crowd  at  the  subway 
station  when  she  reached  there  ac- 
companied by  two  acquaintances, 
from  whom  she  became  separated. 
She  further  testified  that  "when  she 
was  about  to  get  on  the  car,  she  no- 
ticed there  was  a  space  of  12  or  13 
inches  wide  between  the  subway 
platform  and  the  car,  and,  as  she 
Stepped  forward  to  make  the  car 
step,  she  was  pushed  from  behind, 
and  thrown  around,  and  fell  into  an 
open  space  between  the  car  en- 
trance and  the  subway  station  plat- 
form, and  was  injured.    It  was  some 


■ 
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person  behind  that  pushed  her.  It 
was  the  kind  of  a  push  that  pushed 
her  down.  She  did  not  know 
whether  the  person  that  pushed  her 
got  onto  the  car.  The  plaintiff  heard 
no  warning  of  the  existence  of  this 
space.  .  .  .  After  the  theater 
she  always  noticed  that  the  subway 
station  was  crowded,  and  that  the 
crowd  pushed  and  shoved  for  cars.*' 
A  witness  called  by  the  plaintiff 
(who  was  with  her  at  the  time  of  the 
accident)  testified  **that  there  was 
the  usual  after-theater  crowd,  and 
the  usual  pushing  and  jostling  and 
crowding;  ...  all  she  saw  was 
the  people  trying  to  work  their  way 
through  the  crowd  and  trying  to  get 
their  car;  that  the  station  master 
came  from  the  front  end  of  the  car, 
pushing  his  way  through  the 
crowd;  .  .  .  that  she  had  been 
at  the  Boylston  street  subway  sta- 
tion on  other  occasions  after  the 
theater,  and  it  was  usually  the 
same,  that  is,  the  crowds  were  push- 
ing and  jostling  and  crowding." 

The  defendant,  as  a  carrier  of 
passengers  for  hire,-  was  bound  to 
exercise  the  highest  degree  of  care 
consistent  with  the  nature  and  ex- 
tent of  its  powers,  to  protect  the 

plaintiff  from  all 
***  dangers  that  were 
naturally  and  ordi- 
narily to  be  expected.  It  was  also 
its  duty  to  use  proper  precautions 
to  protect  her  from  injury  caused 
by  the  misconduct  of  other  passen- 
gers, which  ought  reasonably  to 
have  been  anticipated  and  guarded 
against. 

While  there  was  evidence  that 
there  was  a  large  crowd  at  the  sub- 
way station  on  the  evening  in  ques- 
tion, that  alone  is 
not  evidence  of  neg- 
ligence of  the  de- 
fendant ;  it  is .  a 
matter  of  common  knowledge  that 
the  subway  stations  along  the  de- 
fendant's railway  are  frequently 
crowded;  such  conditions  are  un- 
avoidable in  view  of  the  nature  and 
extent  of  the  defendant's  business. 
There  also  was  evidence  to  show 
that  on  this  occasion  there  was 
crowding,    pushing,    and    jostling; 


Car  r  I  e  r— d  u  t  y 
passenger. 


ETidence— Tiegf- 
llflreiice— per- 
mittlnfc  oro'M'd 
at  atatlon. 


but  there  is  bound  to  be  crowding, 
pushing,  and  jostling  where  a  large 
number  of  persons  are  at  such  a 
station,  each  endeavoring  to  get  a 
car  which  will  carry  him  to  his  des- 
tination. 

The  evidence  in  this  case  is  not  of 
such  a  character  as  to  show  any 
conduct  on  the  part 
of    the    passengers  J?  p'iSlTaSi^ 
which  the  defendant  £'"TrJ!/"5  *" 

-1        1 J    -1  J.    .      Doardlnn  car. 

should  have  antici- 
pated and  guarded  against.  Unlike 
the  case  of  Danovitz  v.  Blue  Hill 
Street  R.  Co.  218  Mass.  42,  105  N. 
E.  353,  and  other  cases  relied  on  by 
the  plaintiff,  there  was  nothing  to 
indicate  that  on  this  occasion  the 
crowd  was  boisterous,  disorderly,  or 
violent;  accordingly,  there  was  no 
evidence  of  negligence  in  this  re- 
spect on  the  part  of  the  defendant. 

The  case  at  bar  is  governed  by 
cases  like  McCumber  v.  Boston 
Elev.  R.  Co.  207  Mass.  559, 32  L.R.A. 
(N.S.)  475,  93  N.  E.  698;  Jackson 
V.  Boston  Elev.  R.  Co.  217  Mass. 
515,  51  L.R.A.(N.S.)  1152, 105  N.  E. 
379;  Gascievicz  v.  Boston  Elev.  R. 
Co.  222  Mass.  266,  110  N.  E.  269. 
Such  cases  as  Kuhlen  v.  Boston  &  N. 
Street  R.  Co.  193  Mass.  341, 7  L.R.A. 
(N.S.)  729, 118  Am.  St.  Rep.  516,  79 
N.  E.  815;  Beverley  v.  Boston  Elev. 
R.  Co.  194  Mass.  450,  80  N.  E.  507, 
and  Collins  v.  Boston  Elev.  R.  Co. 
217  Mass.  420,  51  L.R.A.  (N.S.) 
1154,  105  N.  E.  353,  are  not  appli- 
cable upon  the  facts  as  presented 
by  this  record. 

Upon  the  evidence  most  favorable 
to  the  plaintiff  it  conclusively  ap- 
pears that  she  was  injured  (as  she 
testified)  by  being  pushed  and 
thrown  down  by  some  person  from 
behind.  It  is  plain  that  such  an  act 
of  violence,  committed  by  a  single 
individual,  could  not 
reasonably        have  S;;re!.c;i*;a?rj5.; 

been  anticipated  ViJience.  ****""* 
and  guarded  against 
by  the  defendant,  and  therefore  is 
not  evidence  of  its  negligence. 
Glennen  v.  Boston  Elev.  R.  Co.  207 
Mass.  497,  32  L.R.A.  (N.S.)  470,  93 
N.  E.  700 ;  Eaton  v.  New  York,  N.  H. 
&  H.  R.  Co.  227  Mass.  113, 116  N.  E. 
815. 
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The  existence  of  a  space  12  or  13 

Carrier-  Inches      wicLe      be- 

neariiarence-.         tweeii   the   subway 

fijpace  between        ^i«4.i?^,.,^       «^j      a.'uL 

platform  and  platiorm  and  the 
**''  car  is  not  evidence 

of  negligence  Willworth  v.  Boston 
Elev.  R.  Co.  188  Mass.  220,  74  N.  E. 
388, 18  Am.  Neg.  Rep.  463 ;  Hilbom 
V.  Bostpn  &  N.  Street  R.  Co.  191 
Mass.  14,  77  N.  E.  646 ;  Plummer  v. 
Boston  Elev.  R.  Co.  198  Mass.  499, 
84  N.  E.  849 ;  Seale  v.  Boston  Elev. 
R.  Co.  214  Mass.  59, 100  N.  E.  1020. 
The  space  was  in  plain  sight,  and 
could  be  seen  by  any  person  at- 
tempting to  board  the  car.  The 
plaintiff  testified  that  as  she  was 


about  to  get  on  the  car  she  noticed 
the  space;  under  these  circum- 
stances, if  the  defendant  failed  to 
warn    the    plaintiff  _,^i«,e  to 

of  the  danger,  such   warn    paa«enKer 

failure  could  not  be  —«"»*-«•• 
found  to  have  contributed  to  the  ac- 
cident. It  follows  that,  if  the  plain- 
tiff was  not  warned  of  the  danger, 
that  fact  was  not  evidence  of  negli- 
gence of  the  defendant.  Altavilla  v. 
Old  Colony  Street  R.  Co.  222  Mass. 
322,  110  N.  E.  970. 

In  accordance  with  the  terms  of 
the  report,  the  entry  must  be  judg- 
ment for  the  defendant  on  the  ver- 
dict. 


ANNOTATION. 
In  jury  to  paMeiiger  because  of  lateral  space  left  between  station  platform  and 


I.  Measure  of  care,  286. 
II.  The  question  of  space: 

a.  Must  be  some  space,  288. 

b.  Cases  holding  question  for  the 

jury,  289. 

c.  Boston  cases,  289. 

d.  Location  of  urban  stations,  291. 

/.  Metiaure  of  care. 

The  care  for  its  passengers  which 
the  carrier  is  required  to  show  in  its 
platforms,  and  bo'arding  and  alighting 
facilities,  seems  to  be  differently  meas- 
ured by  different  courts,  and  the  lim- 
ited scope  of  this  note  does  not  per- 
mit an  investigation  of  the  question, 
beyond  the  cases  within  such  scope. 

Some  of  the  cases  seem  to  require  a 
high  or  the  highest  degree  of  care. 

Thus,  in  Illinois  C.  R.  Co.  v.  Treat 
(1899)  179  111.  576,  54  N.  E.  290,  the 
court,  in  affirming  (1898)  75  111.  App. 
327,  said  that  the  plaintiff  "was  about 
to  enter  appellant's  car  when  she  was 
injured.  Appellant  was,  therefore, 
bound  to  exercise  a  high  degree  of 
care  to  avoid  injuring  the  appellee,  its 
passenger."  In  Lakin  v.  South  Side 
Elev.  R.  Co.  (1909)  148  IlL  App.  268, 
the  court  said :  "We  do  not  think  that, 
when  once  the  relation  of  carrier  and 
passenger  is  established,  ordinary  as 


II. — continued. 

e.  Other    elements    of    negligence 

combined  with  space,  291. 

f .  Illustrations  of  width,  !^93. 

III.  Other  elements  of  negligence  where 

space  shows  no  negligence,  294. 

IV.  The  test  of  successful  use,  296. 
V.  Contributory  negligence,  297. 

VI.  Miscellaneous^  298. 

distinguished  from  the  highest  care 
will  fulfil  the  duty  of  the  carrier  to- 
wards the  passenger  in  the  arrange- 
ments made  for  his  alighting  from 
the  cars.  We  think  the  contrary  is  the 
case." 

In  Missouri  P.  R.  Co.  v.  Long  (1891) 
81  Tex.  253,  26  Am.  St.  Rep.  811,  16 
S.  W.  1016,  6  Am.  Neg.  Cas.  605,  the 
court  said :  "In  regard  to  passengers, 
the  law  requires  of  carriers  the  high- 
est degree  of  care.  Whether  such 
care  had  been  used  or  not  was  a  ques- 
tion for  the  jury,  and  we  think  the 
evidence  was  sufficient  to  warrant 
them  in  finding  that  issue  in  the  neg- 
ative. They  may  have  concluded  that 
more  care  could  have  been  used,  that 
better  lights  could  have  been  provid- 
ed, or  that  some  appliance  to  bridge 
the  interval  between  the  car  and  plat- 
form would  have  avoided  the  injury,, 
and  that,  without  either  the  one  or  the 
other,  did  not  exist  that  perfect  safe- 
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ty  which   the  law  requires   in   such 
cases.'' 

In  Randolph  v.  Chicago^  M.  &  St. 
P.  R.  Co.  (Id04)  106  Mo.  App.  646,  79 
S.  W.  1170,  the  court  said  that,  while 
"a  railroad  company  is  only  required 
to  keep  its  platforms  in  a  reasonably 
safe  condition,"  a  platform's  "con- 
struction and  maintenance  as  a  means 
by  which  a  passenger  may  safely 
board  or  alight  from  the  defendant's 
cars  on  the  track  presents  a  question 
somewhat  different.  ...  In  Lafldin 
V.  Buffalo  &  S.  W.  R.  Co.  (1887)  106 
N.  T.  136,  60  Am.  Rep.  433,  12  N.  E. 
599,  5  Am.  Neg.  Cas.  268,  the  court 
held  that  the  space  between  the  plat- 
form and  the  car  was  not  obviously 
dangerous.  Whether  such  a  conclu- 
sion be  right  or  wrong,  it  was  not  a 
proper  test  of  the  carrier's  liability. 
The  term,  'obviously  dangerous,' 
means  'plainly  dangerous.'  It  seems 
to  us  that  the  phraseology  is  mislead- 
ing. The  real  question  is.  Was  it  un- 
safe? If  it  was  obviously  dangerous 
the  carrier  would  be  guilty  of  the 
trrossest  negligence,  whereas  he  should 
be  held  to  the  highest  degree  of  care 
coimnensurate  with  human  care  and 
foresight.  We  can  see  no  good  reason 
why  the  foregoing  rule  should  not  ap- 
ply until  the  passenger  reaches  the 
platform  of  the  carrier's  station." 

Some  of  the  cases  require  a  reason- 
ably safe  place. 

Thus,  "it  is  the  duty  of  common 
carriers  of  passengers  to  furnish  a 
reasonably  safe  place  for  passengers 
to  alight  from  trains,  and  if  such  car- 
rier negligently  fails  to  perform  this 
duty,  and  thereby  proximately  causes 
injury  to  a  passenger  in  the  exercise 
of  due  care,  the  carrier  is  liable  for 
the  resulting  damage."  Skow  v.  Green 
Bay  &  W.  R.  Co.  (1909)  141  Wis.  21, 
123  N.  W.  138. 

In  New  York,  N.  H.  &  H.  R.  Co.  v. 
Lincoln  (1915)  139  C.  C.  A.  334,  223 
F«L  896,  9  N.  C.  C.  A.  1069,  the  court " 
said:  "The  law  requires  a  carrier  of 
passengers  to  exercise  reasonable  care 
for  the  protection  of  its  passengers, 
and  to  see  that  its  station  houses  are 
reasonably  safe,  including  its  plat- 
forms, walks,  steps,  and  landings  for 
Qse  in  waiting  for,  approaching,  and 


leaving  trains.  The  principle  is  well 
settled  that  a  carrier  is  bound  to  ex- 
ercise care  in  securing  the  safety  of 
its  passengers  while  boarding  and 
alighting  from  its  cars,  and  the  de- 
gree of  care  required  has  been  held 
to  be  the  care  which  a  very  prudent 
person  would  have  used  under  the  cir- 
cumstances. .  .  .  When  a  railroad 
stops  its  trains  at  a  station  platform, 
and  so  invites  its  passengers  to  alight, 
the  law  imposes  upon  it  the  duty  of 
using  due  care  to  provide  proper  and 
safe  means  of  getting  from  the  plat- 
form of  the  cars  to  the  platform  of  the 
station." 

Other  authorities  do  not  seem  to  re- 
quire a  high  degree  of  care. 

Thus,  in  Polland  v.  Grand  Trunk 
R.  Co.  (1914)  112  Me.  286,  92  Atl.  38, 
the  court,  in  directing  judgment  for 
the  defendant,  said:  "In  such  a  case 
as  the  one  at  bar,  care  in  the  highest 
degree  was  not  required  of  the  de- 
fendant, nor  was  the  same  degree  of 
care  required  as  that  owed  to  a  pas- 
senger in  a  moving  train.  The  defend- 
ant was  not  required  to  maintain  ab- 
solutely safe  conditions,  but  its  only 
duty  was  to  exercise  ordinary  care, 
and  to  maintain  its  platform  in  such 
a  reasonably  safe  and  suitable  condi- 
tion that  passengers  who  were  them- 
selves in  the  exercise  of  ordinary  care 
could  safely  alight  from  the  train." 

In  Lafflin  v.  Buffalo  &  S.  W.  R.  Co. 
(N.  Y.)  supra,  the  court  said  that  the 
defendant  "was  not  bound  so  to  con- 
struct this  platform  as  to  make  ac- 
cidents to  passengers  using  the  same 
impossible,  or  to  use  the  highest  de- 
gree of  diligence  to  make  it  safe,  con- 
venient, and  useful.  It  was  bound 
simply  to  exercise  ordinary  care,  in 
view  of  the  dangers  attending  its  use, 
to  make  it  reasonably  adequate  for 
the  purpose  to  which  it  was  devoted." 

The  railroad  company  is  not  an  in- 
surer, but  is  only  required  to  exercise 
reasonable  care  and  prudence.  Din- 
kelspiel  v.  Interborough  Rapid  Trans- 
it Co.  (1908)  113  N.  Y.  Supp.  187. 

In  some  jurisdictions  it  would  seem 
difficult  for  the  injured  plaintiff  to 
recover. 

Thus,  in  Kingsley  v.  Delaware,  L. 
&  W.  R.  Co.  (1910)  81  N.  J.  L.  536,  35 
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L.R.A.(N.S.)  338,  80  Atl.  827,  the 
court  said:  "If  there  was  a  duty  im- 
posed upon  the  defendant  in  this  case, 
other  than  it  had  performed  in  the 
carriage  and  care  of  the  plaintiff,  the 
testimony  does  not  present  it,  except 
upon  the  theory  that  this  intervening 
space  between  platform  and  car  step 
presented  an  obvious  danger  which 
the  clefendant  should  have  guarded 
against  in  some  manner.  It  may  be 
said  in  passing  that  if  this  space  pre- 
sented a  condition  of  danger  which 
.  was  obvious  to  the  defendant,  to  a  de- 
gree requiring  the  exercise  of  care  in 
its  use,  and  to  superinduce  a  duty  of 
care  and  foresight,  it  was  equally  ob- 
vious to  the  plaintiff." 

In  Scale  v.  Boston  Elev.  R.  Co. 
(1913)  214  Mass.  59,  100  N.  E.  1020, 
where  the  plaintiff  testified  that  when 
the  door  of  the  car  was  opened,  before 
she  had  a  chance  to  step,  the  crowd 
pushed  her,  and  she  fell  into  the  space 
between  the  car  and  the  station  plat- 
form, which  there  curved  away  from 
the  car  about  2  feet,  it  was  held  that 
she  was  not  prejudiced  by  the  refus- 
al of  the  trial  court  to  permit  her  to 
show  that  when,  before  she  entered 
the  car,  she  hesitated,  on  account  of 
the  crowded  condition  of  the  car, 
about  getting  in,  and  that,  as  she  was 
standing,  after  the  other  passengers 
had  entered  the  rear  door  of  the  car, 
the  guard  put  his  hand  behind  her 
back  and  pushed  her  into  that  rear 
door  against  the  crowd,  so  that  there 
was  just  room  enough  for  her  between 
the  crowd  and  the  door  when  it  was 
closed. 

II,  The  question  of  space. 

a.  Must  he  some  space. 

There  must  be  some  lateral  space 
between  station  platforms  and  cars, 
owing  to  the  oscillation  of  the  cars; 
consequently  it  is  not  negligence  to 
have  some  space.  Polland  v.  Grand 
Trunk  R.  Co.  (1914)  112  Me.  286,  92 
Atl.  38  (7i  to  10  i  inches  in  width,  and 
14  inches  in  height) ;  Kingsley  v.  Del- 
aware, L.  &  W.  R.  Co.  (1911)  81  N.  J. 
L.  536,  35  L.R.A.(N.S.)  338.  80  Atl. 
327;  Laffiin  v.  Buffalo  &  S.  W.  R.  Co. 
(1887)  106  N.  Y.  136,  60  Am.  Rep. 
433,  12  N.  E.  599,  5  Am.  Neg.  Cas.  268 ; 


Ryan  v.  Manhattan  R.  Co.  (1890)  121 
N.  ¥•  126,  23  N.  E.  1131,  5  Am.  Neg. 
Cas.  329  (8  inches  on  curve) ;  Fox  v. 
New  York  (1893)  70  Hun,  181,  24  N. 
Y.  Supp.  43,  5  Am.  Neg.  Cas.  683  (Hi 
to  20  inches)  ;  Gabriel  v.  Long  Island 
R.  Co.  (1900)  54  App.  Div.  41,  66 
N.  Y.  Supp.  301,  8  Am.  Neg.  Rep.  506 
(6  inches  in  width,  14  inches  in 
height)  ;  Woolsey  v.  Brookljm  Heights 
R.  Co.  (1908)  123  App.  Div.  631,  108 
N.  Y.  Supp.  16  (10  inches) ;  Gibson  v. 
New  York  Consol.  R.  Co.  (1916)  173 
App.  Div.  125,  159  N.  Y.  Supp.  514 
(5i  to  7i  inches)  ;  Coogan  v.  Inter- 
borough  Rapid  Transit  Co.  (1906)  50 
Misc.  562,  99  N.  Y.  Supp.  382,  later 
appeal  (1907)  53  Misc.  645,  103  N.  Y. 
Supp.  1120  (9  inches  on  a  curve) ; 
Wertheimer  v.  Interborough  Rapid 
Transit  Co.  (1907)  52  Misc.  540,  102 
N.  Y.  Supp.  706;  Dinkelspiel  v.  Inter- 
borough Rapid  Transit  Co.  (1908)  113 
N.  Y.  Supp.  187  (5  to  11  inches); 
Rothchild  v.  Central  R.  Co.  (1894)  163 
Pa.  49,  29  Atl.  702,  6  Am.  Neg.  Cas. 
382. 

The  court  reversed  a  judgment  for 
the  plaintiff  who,  alighting  in  the 
dark  without  having  hold  of  the  rail- 
ing, and  without  looking  to  see  the 
station  platform,  stepped  out  from  the 
second  step  of  the  car  and  fell  be- 
tween it  and  the  station  platform,  the 
space  there  being  26  inches  wide,  the 
space  between  the  third  step  of  the 
car  and  the  station  platform  being  19 
inches  wide,  the  third  step  being  8 
inches  below  the  top  of  the  platform 
and  the  second  step  being  4  inches 
below  it.  There  was  evidence  that 
no  accident  of  the  kind  had  happened 
there  before,  though  thousands  of 
persons  had  passed  from  the  cars  to 
the  platform.  Laffiin  v.  Buffalo  &  S. 
W.  R.  Co.  (1887)  106  N.  Y.  136,  60  Am. 
Rep.  433,  12  N.  E.  599,  5  Am.  Neg. 
Cas.  268,  supra,  where  the  court  said: 
"There  was  no  proof  that  the  platform 
was  not  constructed  in  the  ordinary 
way,  nor  that  the  space  between  it 
and  the  car  was  any  greater  than  the 
exigencies  of  the  business  and  the  op- 
erations of  the  railroad  required." 

Where  the  plaintiff,  in  alighting,  fell 
into  a  space  from  7i  to  103  inches 
wide,  and  the  station  platform  was  14 
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inches  lower  than  the  car  step,  judg- 
ment was  directed  for  the  defendant. 
•Polland  V.  Grand  Trunk  R.  Co.  (Me.) 
supra. 

Where  the  plaintiff,  in  attempting 
to  alight,  fell  into  a  space  between  7 
and  9i  inches  wide,  it  was  held  that 
the  mere  proof  that  other  railroads 
constructed  car  steps' and  platforms 
of  a  different  type,  without  any  proof 
of  the  existence  of  a  recognized 
standard  type,  will  not  charge  the  de- 
fendant with  negligence.  Kingsley  v. 
Delaware,  L.  &  W.  R.  Co.  (1911)  81 
N.  J.  L.  536.  35  L.R.A.(N.S.)  338,  80 
Atl.  327,  supra. 

It  is  not  negligence  to  leave  a  space 
of  10  inches  between  the.  station  and 
car  platforms  on  a  bridge,  though  the 
ordinary  bridge  cars  are  broader. 
Woolsey  v.  Brooklyn  Heights  R.  Co. 
(1908)  123  App.  Div.  631,  108  N.  Y. 
Sapp.  16,  supra. 

b.  Cases  holding  question  for  the  jury. 

Many  of  the  cases  have  held  that 
the  question  of  negligence  as  to  the 
space  left  was  for  the  jury. 

United  States.— New  York,  N.  H.  & 
H.  R.  Co.  V.  Lincoln  (1915)  139  C.  C. 
A.  334,  228  Fed.  896,  9  N.  C.  C.  A.  1069 
(3  feet,  and  absence  of  usual  porters 
with  planks). 

Illinois. — Illinois  C.  R.  Co.  v.  Treat 

(1898)  75  111.  App.  827,  affirmed  in 

(1899)  179  111.  576,  54  N.  E.  290  (5 
inches  or  less) ;  Lakin  v.  South  Side 
Elev.  R.  Co.  (1909)  148  111.  App.  268 
(16  to  20  inches) ;  Lakin  v.  South 
Side  Elev.  R.  Co.  (1913)  178  111.  App. 
176  (16  to  18  inches) ;  Bankwitz  v. 
Northwestern  Elev.  R.  Co.  (1913)  182 
III.  App.  55  (8  or  9  inches). 

Missouri. — Newcomb  v.  New  York 
C.  &  H.  R.  R.  Co.  (1904)  182  Mo.  687, 
81  S.  W.  1069  (7  inches) ;  Randolph 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (1904) 
106  Mo.  App.  646,  79  S.  W.  1170  (10  to 
12  inches). 

New  York. — Green  v.  Middlesex 
Valley  R.  Co.  (1898)  31  App.  Div.  412, 
53  N.  Y.  Supp.  500  (22  inches  in  width 
and  several  in  height) ;  Boland  v. 
Pennsylvania  R.  Co.  (1913)  138  N.  Y. 
Supp.  1099  (8  inches). 

Texas. — Missouri  P.  R.  Co.  v.  Long 
a891)  81  Tex.  253,  26  Am.  St.  Rep. 
811, 16  S.  W.  1016,  6  Am.  Neg.  Cas.  605 
4  A.L.R.— 19. 


(17  inches) ;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Shelton  (1902)  30  Tex.  Civ.  App.  72, 
69  S.  W.  653,  70  S.  W.  359,  affirmed  in 
(1903)  96  Tex.  301,  72  S.  W.  165  (12 
or   13  inches). 

Wi8Con8in.--^kow  v.  Green  Bay  & 
W.  R.  Co.  (1909)  141  Wis.  21,  123  N. 
W.  138  (14  inches  in  width,  6  inches 
in  height). 

While  the  court  does  not  seem  to 
have  exonerated  the  defendant  as  to 
the  space  in  question  in  Boyce  v.  Man- 
hattan R;  Co.  (1890)  118  N.  Y.  314,  23 
N.  E.  304,  5  Am.  Neg.  Cas.  304,  where 
it  was  said  that  there  could  have  been 
a  temporary  bridge,  or  guards,  or 
lights,  the  same  court  later  said  of 
this  case  that  in  it  "no  negligence  was 
imputed  to  the  company  for  the  ex- 
istence of  the  opening."  Ryan  v.  Man- 
hattan R.  Co.  (1890)  121  N.  Y.  126, 
23  N.  E.  1131,  5  Am.  Neg.  Cas.  329. 

c,  Boston  cases. 

The  Boston  cases  form  a  separate 
class  on  account  of  the  peculiar  situa- 
tion with  respect  to  the  subway.  They 
are  not  always  reported  so  as  to  be 
easily  understood  by  those  unfamiliar 
with  the  local  situation.  It  would 
seem  that  we  are  to  understand  that 
the  carrier  is  not  responsible  for  the 
construction  of  the  subway  platforms. 
Hilbom  V.  Boston  &  N.  Street  R.  Co. 
(1906)  191  Mass.  14,  77  N.  E.  746; 
Plummer  v.  Boston  Elev.  R.  Co.  (1907) 
198  Mass.  499,  84  N.  E.  849;  Seale  v. 
Boston  Elev.  R.  Co.  (1913)  214  Mass. 
59,  100  N.  E.  1020;  Collins  v.  Boston 
Elev.  R.  Co.  (1914)  217  Mass.  420,  51 
L.R.A.(N.S.)  1154,  105  N.  E.  363. 

Thus,  in  Hilborn  v.  Boston  &  N. 
Street  R.  Co.  (Mass.)  supra,  the  court 
said :  "It  was  agreed  at  the  trial  that 
the  subway  and  the  stations  in  it  were 
constructed  by  the*  Boston  Transit 
Commission,  and  are  owned  by  the  city 
of  Boston;  that  the  platform  at  this 
station  is  now  of  the  same  width  and 
in  the  same  condition  as  constructed 
by  the  Transit  Commission;  that  the 
Boston  Elevated  Railway  Company 
operated  its  cars  in  the  subway  under 
a  lease  of  the  subway,  and  that  the  de- 
fendant operated  its  cars  therein  un- 
der permission  of  said  elevated  com- 
pany, authorized  by  the  legislature; 
that  the  elevated  company  had  the  en- 
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tire  management,  chars^e,  and  control 
of  the  subway,  the  stations,  and  plat- 
forms, except  that  it  can  make  altera- 
tions therein  only  by  the  permission  of 
the  Boston  Transit  Commission." 

In  Seale  v.  Boston  Elev.  R.  Co. 
(1913)  214  Mass.  59,  100  N.  E.  1020, 
it  was  held  that  there  was  no  error 
in  ordering  a  verdict  for  the  defend- 
ant, where  the  plaintiff's  evidence  was 
that  she,  in  alighting  at  a  subway  sta- 
tion, "went  to  step"  and  before  she 
"had  a  chance  to  step  the  crowd 
pushed"  her,  and  she  fell  out,  her  leg 
going  down  between  the  car  and  a  por- 
tion of  the  station  platform  which 
curved  away  from  the  car  about  2  feet, 
the  court  citing  Hilborn  v.  Boston  & 
N.  Street  R.  Co.  (Mass.)  supra. 

In  Collins  v.  Boston  Elev.  R.  Co. 
(Mass.)  supra,  the  court  said:  "The 
9ubway  and  its  platform  were  de- 
signed and  constructed  by  public  au- 
thority, acting  through  the  Boston 
Transit  Commission,  and  have  been 
leased  to  the  defendant  company. 
Having  had  no  control  over  the  plan 
or  the  size  of  the  platform,  the  defend- 
ant is  not  responsible  for  the  existence 
of  space  between  the  cars  and  the  plat- 
form." 

Probably  we  are  so  to  understand 
the  reported  case  (MacGilvray  v.  Bos- 
ton Elev.  R.  Co.  ante,  283) . 

It  has  been  held  that  it  is  not  negli- 
gence for  a  carrier  operating  elevated 
railroad  trains  to  leave  a  space  from 
3  to  4  inches  wide  between  its  plat- 
form and  cars,  into  which  an  alight- 
ing passenger  fell,  the  oscillation  of 
the  cars,  requiring  about  2  inches. 
Willworth  V.  Boston  Elev.  R.  Co.  (1905) 
188  Mass.  220,  74  N.  E.  333,  18  Am. 
Neg.  Rep.  463;  Field  v.  Boston  Elev. 
R.  Co.  (1905)  188  Mass.  222,  note,  74 
N.  E.  334.  In  the  Field  Case  the  sta- 
tion was  in  a  subway,  and  the  court 
stated  that  it  could  not  be  distin- 
guished from  the  Willworth  Case, 
where,  however,  it  does  not  appear 
that  the  station  was  in  a  subway. 

In  Hilborn  v.  Boston  &  N.  Street  R. 
Co.  (Mass.)  supra,  the  plaintiff,  in 
alighting,  failed  to  look,  and  fell  into 
a  space  between  the  steps  of  the  de- 
fendant's surface  car  and  the  subway 
station  platform,  about  15  inches  wide, 


the  car  being  the  first  one  in  the  sta- 
tion, and  stopping  at  the  place  for  first 
cars,  which  was  on  a  curve;  the  space 
in  the  straight  part  of  the  platform 
would  have  been  slightly  less.  It  ap- 
peared that  the  defendant  was  not  re- 
sponsible for  the  platform,  and  was 
bound,  in  using  it,  to  abide  by  the  reg- 
ulations of  the  lessee  of  the  subway. 
It  was  held  that  there  was  no  evidence 
that  the  defendant  should  have  used 
another  kind  of  car,  and  that  the  fail- 
ure to  give  warning  of  the  space  was 
not  negligence,  and  a  verdict  for  the 
plaintiff  was  set  aside. 

In  Plummer  v.  Boston  Elev.  R.  Co. 
(1907)  198  Mass.  499,  84  N.  E.  849, 
the  distance  between  the  car  door  and 
the  permanent  subway  platform  was 
from  14  to  20  inches,  and  the  company 
had  provided  a  movable  sliding  plat- 
form to  bridge  the  gap,  and  the  plain- 
tiff attempted  to  board  when  the  train 
had  stopped  at  a  point  where  the  mov- 
able platform  was  not  opposite  all  the 
width  of  the  door.  The  court,  after 
citing  the  Hilborn  and  Willworth 
Cases,  said:  "If  there  had  been  no 
movable  platform  installed  by  the  de- 
fendant, it  is  clear  that  there  would 
have  been  no  evidence  of  its  negli- 
gence, under  the  decisions  of  this 
court  before  cited.  The  case  turned 
upon  the  handling  of  the  situation 
with  respect  to  the  moving  platform, 
and  a  verdict  for  the  plaintiff  was  set 
aside  because  the  trial  court  charged 
the  jury  that  it  might  be  negligence 
to  allow  the  passengers  to  board  by 
the  middle  door,  if  they  could  be  taken 
at  the  end  doors,  the  court  holding 
that  this  was  not  admissible  under  the 
pleadings. 

In  Anshen  v.  Boston  Elev.  R.  Go. 
(1910)  205  Mass.  32,  91  N.  E.  157,  it 
was  held  that  the  failure  to  bridge  a 
space  of  from  8  to  10  inches  between 
the  end  door  of  an  elevated  railway 
car  and  a  subway  platform,  into  which 
a  boarding  passenger  fell,  was  not 
negligence,  the  minimum  clearance  re- 
quired being  3  inches.  It  appeared 
that  there  were  some  movable  plat- 
forms, but  none  at  the  end  doors  of 
cars,  and  the  court  held  that  the  case 
should  be  considered  as  if  there  were 
no  movable  platforms. 


ANNO.— CARRIER— SPACE  BETWEEN  PLATFORM  AND  CARS.     291 


The  following  three  cases  do  not  ap- 
pear to  have  arisen  in  the  subway : 

Where  the  defendant,  instead  of 
stopping  its  cars  opposite  the  straight 
part  of  the  elevated  platf orm»  stopped 
them  on  the  occasion  of  the  accident 
80  that  the  car  step  was  near  the  plat- 
form end,  only  8  inches  of  the  car  step 
being  adjacent  to  the  {Platform,  which 
curved  away  from  the  rest  of  the  step 
to  a  distance  of  about  18  inches  or 
more  at  the  platform  end,  the  plain- 
tiff, in  attempting  to  board  the  car, 
fell  off  the  platform.  It  was  held  that 
the  question  was  for  the  jury.  The 
court  observed  that  the  station  was  in 
control  of  the  defendant,  both  as  to 
construction  and  management.  Bris- 
bin  V.  Boston  Elev.  R.  Co.  (1911)  207 
Mass.  5S3,  93  N.  E.  572. 

It  was  held  to  be  error  to  direct  a 
verdict  for  the  defendant  where  the 
plaintiff,  in  attempting  to  board  a 
train  at  an  elevated  railroad, station, 
mistook  part  of  the  dress  of  the  pre- 
ceding passenger  for  the  step  and  fell 
into  the  space  about  14  inches  wide 
between  the  station  platform  and  the 
car  step,  at  a  time  when,  owing  to  re- 
pairs, a  temporary  platform  was  in 
use,  tiie  ordinary  platform  having  only 
a  space  of  from  3  to  5  inches.  Har- 
rington V.  Boston  Elev.  R.  Co.  (1915) 
221  Mass.  299,  108  N.  E.  943. 

Where  the  plaintiff,  not  intending 
to  alight,  was  carried  off  her  feet  by 
a  rush  of  passengers  alighting  from 
the  end  door  of  the  car,  and  fell  be- 
tween the  step  of  the  car  and  the  plat- 
form, it  was  held  that  it  was  error  to 
direct  a  verdict  for  the  defendant 
when  there  was  evidence  that  the 
guard  made  no  effort  to  comply  with 
the  company's  rule  to  induce  pas- 
sengers to  leave  by  the  niiddle  door 
and  enter  by  the  end  doors,  and  to 
allow  passengers  to  leave  the  train 
before  others  were  permitted  to  board, 
as  the  end  doors  were  opened  imme- 
diately on  the  car's  arrival  at  the  sta- 
tion. O'Day  V.  Boston  Elev.  R.  Co. 
(1914)  218  Mass.  515,  106  N.  E.  144 
(where  the  width  of  the  space  is  not 
given). 

d.  ZAtcatian  of  urban  siatiotui. 

There  is  some  difference  of  opinion 
in  regard  to  the  propriety  of  locating 


urban  stations  at  places  where  a  curve 
is  necessary,  resulting  in  greater 
space  between  platform  and  cars. 

Where  the  defendant  claimed  that, 
as  its  station  was  at  a  curve,  the  dis- 
tance of  16  to  18  inches  was  neces- 
sary, the  court  observed:  "The  al- 
leged engineering  problem  would  not 
exist  if  appellant  had  exercised  its 
right  of  eminent  domain,  or  located  its 
station  a  few  feet  further  south, 
where  it  might  have  had  a  straight 
track  and  a  straight  platform,  or  had 
operated  trains  consisting  of  four  cars, 
and  required  all  passengers  in  the 
rear  car  to  enter  and  alight  by  the 
front  platform."  Lakin  v.  South  Side 
Elev.  R.  Co.  (1913)  178  DL  App.  176. 

In  Boyce  v.  Manhattan  R.  Co.  (1890) 
118  N.  Y.  314,  23  N.  E.  304,  5  Am.  Neg. 
Cas.  304,  the  court  said:  "It  is  not 
essential  to  inquire  why  the  railroad 
was  constructed  with  so  sharp  a  curve 
at  the  place  where  this  accident  oc- 
curred, nor  whether  the  defendant  is 
responsible  for  the  way  that  the  south 
ferry  station  was  built.  By  stopping 
its  trains  at  the  point  in  question,  it 
invited  the  passengers  to  alight,  and 
was  thereby  charged  with  the  duty  of 
using  due  care  to  provide  proper  and 
safe  means  of  getting  from  the  plat- 
form of  the  cars  to  the  platform  of  the 
station." 

But  in  Ryan.  v.  Manhattan  R.  Co. 
(1890)  121  N.  Y.  126,  23  N.  E.  1131,  5 
Am.  Neg.  Cas.  329,  where,  on  a  curve, 
the  varying  space  was  not  more  than 
8  inches,  it  was  held  to  be  error  to 
I'efuse  to  instruct  the  jury  that  it  was 
not  negligence  to  have  such  space,  the 
court  stating  that  the  public  conven- 
ience determined  the  locality  of  the 
stations,  that  there  was  no  suggestion 
of  impropriety  or  negligence  in  es- 
tablishing the  station  in  question,  and 
that  the  prudence  of  that  location 
must  be  taken  for  granted. 

e.  Other    elements    of   negligence    cont" 
hined  with  »pace. 

Usually  where  the  space  itself  is  an 
element  of  negligence,  other  questions 
of  negligence  are  also  present:  for  ex- 
ample, as  to  whether  there  was  suf- 
ficient light  (Lakin  v.  South  Side  Elev. 
R.  Co.  (1913)  178  111.  App.  176;  Bank- 
witz    v.    Northwestern    Elev.    R.    Co. 
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(1913)  182  lU.  App.  55;  Green  v.  Mid- 
dlesex Valley  R.  Go.  (1898)  31  App. 
Div.  412,  53  N.  Y.  Supp.  500;  Missouri 
P.  R.  Go.  V.  Long  (1891)  81  Tex.  253, 
16  S.  W.  1016;  Skow  v.  Green  Bay  & 
W.  R.  Go.  (1909)  141  Wis.  21,  123  N. 
W.  138) ;  as  to  failure  to  warn  pas- 
sengers, or  to  warn  them  sufficiently 
(Lakin  v.  South  Side  Elev.  R.  Go.  (111.) 
supra;  Boland  v.  Pennsylvania  R.  Go. 
(1913)  138  N.  Y.  Supp.  1099) ;  as  to 
guards  to  take  care  of  the  crowds 
{Illinois  G.  R.  Go.  v.  Treat  (1898)  75 
111.  App.  327,  affirmed  in  (1899)  179 
111.  576,  54  N.  E.  290) ;  or  as  to  other 
matters. 

For  Boyce  v.  Manhattan  R.  Go. 
(1890)  118  N.  Y.  314,  23  N.  E.  304,  5 
Am..  Neg.  Gas.  304,  as  to  lights,  warn- 
ings, etc.,  see  III.  infra. 

In  New  York,  N.  H.  &  H.  R.  Go.  v. 
Lincoln  (1915)  139  G.  G.  A.  334,  223 
Fed.  896,  9  N.  G.  G.  A.  1069,  the 
defendant,  having  constructed  a  plat- 
form for  a  new  style  of  cars,  some- 
times ran  cars  of  the  old  style,  leav- 
ing a  space  of  3  feet  between  the  car 
and  station  platforms,  which  porters 
were  accustomed  to  bridge  with 
planks.  The  plaintiff  in  alighting 
from  an  old  style  car,  following  oth- 
er passengers,  did  not  notice  the  ab- 
sence of  the  ordinary  plank  which  he 
had  always  found  there  before,  and 
fell  into  the  space,  the  porter  ap- 
proaching with  the  temporary  bridge 
being  half  a  car's  length  away  when 
the  accident  occurred.  It  was  held 
that  the  question  was  for  the  jury.* 
The  court  observed  that  the  door  of 
the  car  might  have  been  kept  locked, 
or  its  gate  closed,  or  a  warning 
given  until  the  plank  bridge  was 
down. 

Where  the  preponderating  evidence 
was  t^at  the  space  did  not  exceed  5 
inches,  divided  by  an  iron  rod  par- 
allel to  the  platform,  but  there  was 
some  evidence  that  the  plaintiff  fell 
into  the  space  as  far  as  her  armpits, 
being  pushed  into  it  when  she  was 
attempting  to  board  a  car  with  eight 
level  doorways,  it  was  held  that  the 
court  probably  left  the  questions  as 
to  platform,  operation  of  cars,  and 
the  number  of  guards  to  the  jury. 
Illinois  C.  R.  Go.  v.  Treat   (1898)   75 


111.  App.  327,  affirmed  in  (1899)  179 
111.  576,  54  N.  E.  290. 

The  court  declined  to  set  aside  a 
verdict  for  the  plaintiff  where  she»  in 
alighting,  fell  through  a  space  be- 
tween the  car  and  the  station  plat- 
form 8  or  9  inches  in  width,  the  station 
platform  being  3  inches  below  the 
car  floor,  there  being  evidence  that 
the  light  was  not  good,  and  that  she 
was  struck  by  the  closing  door  of  the 
car.  Bankwitz  v.  Northwestern  Elev. 
R.  Go.  (1913)  182  111.  App.  55,  where 
it  was  also  held  that  if  a  curve  in 
the  track  near  the  end  of  the  station 
platform  renders  a  considerable  space 
necessary  between  the  station  plat- 
form and  the  car,  that  will  not  neces- 
sarily excuse  the  defendant  for  not 
stopping  its  car  at  a  less  dangeroue 
point,  nor  for  not  requiring  pas- 
sengers to  go  forward  to  another  car 
before  alighting. 

The  court  declined  to  disturb  a 
judgment  for  the  plaintiff,  where  pas- 
sengers on  a  combination  passenger 
and  baggage  car  usually,  in  alighting, 
went  into  the  baggage  compartment 
and  out  through  the  side  dopr  on  a 
level  with  the  freight-station  plat- 
form, and  the  plaintiff,  in  so  doing  at 
night,  fell  into  the  space  17  inches 
wide  between  the  car  and  the  station 
platform.  Missouri  P.  R.  Go.  v.  Long 
(1891)  81  Tex.  253.  26  Am.  St.  Rep. 
811,  16  S.  W.  1016, 6  Am.  Neg.  Gas.  605. 

The  court  sustained  a  verdict  for 
the  plaintiff  (on  condition  of  his  re- 
mitting a  part  of  the  amount)  where 
the  plaintiff,  finding  himself  on  the 
wrong  train,  just  as  it  began  to  move, 
jumped  off  on  the  porter's  direction 
at  a  place  where  the  station  platform, 
which  was  7  inches  from  the  car  step, 
was  inclined  and  had  grease  upon  it, 
and  he  slid  under  the  cars  and  was 
injured,  there  being  expert  evidence 
that  the  open  space  was  an  unsafe  ar- 
rangement, and  increased  the  danger 
to  persons  getting  off  trains.  New- 
comb  v.  New  York  G.  &  H.  R.  R.  Go. 
(1904)  182  Mo.  287,  81  S.  W.  1069. 

Where,  in  obedience  to  the  direc- 
tions of  the  defendant's  servants,  the 
plaintiff  alighted  from  a  train  moving 
2i  miles  per  hour,  and  fell  into  a 
space  (stated  by  counsel  to  be  12  or 
13  inches  wide)  between  the  car  step 
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and  the  station  platform,  it  was  held 
that  the  defendant  was  negligent  in 
maintaining  the  platform  with  such  a 
wide  space.  Gulf,  G.  &  S.  F.  R.  Co.  v. 
Shelton  (1902)  30  Tex.  Civ.  App.  72, 
69  S.  W.  653,  70  S.  W.  359,  affirmed  in 
(1903)  96  Tex.  301,  72  S.  W.  165. 

/.    Illustrations  of  toidth. 

2}  inches,  boarding  a  car  not  ready, 
judgment  for  defendant.  Hodges  v. 
New  Hanover  Transit  Co.  (1890) 
107  N..C.  576,  12  S,  E.  597,  6  Am. 
Neg.  Cas.  103. 

5  inches  or  less,  boarding,  for  jury. 
Lakin  v.  South  Side  Elev.  R.  Co. 
(1909)   148  111.  App.  268. 

5  inches,  alighting,  judgment  for 
plaintiff  reversed  for  error  in  ad- 
mission of  evidence.  Brady  v.  Man- 
hattan R.  Co.  (1891)  127  N.  Y.  46, 
27  N.  E.  368,  6  Am.  Neg.  Cas.  346, 
reversing  (1889)  15  Daly,  272,  6  N. 
Y.  Supp.  533. 

5i  to  7i  inches,  alighting,  not  neg- 
ligence. Gibson  v.  New  York 
Consol.  R.  Co.  (1916)  173  App.  Div. 
125,  159  N.  Y.  Supp,  514. 

5  to  11  inches,  boarding,  error  in  in- 
struction as  to  lights  and  guards. 
Dinkelspiel  v.  Interborough  Rapid 
Transit  Co.  (1908)  113  N.  Y.  Supp. 
187. 

6  inches  in  width,  14  inches  in  height, 
alighting,  not  negligence.  Gabriel 
v.  Long  Island  R.  Co.  (1900)  54 
App.  Div.  41,  66  N.  Y.  Supp.  301,  8 
Am.  Neg.  Rep.  506. 

7  inches,  alighting  on  defendant's  di- 
rection, from  moving  car,  for  jury. 
Newcomb  v.  New  York  C.  &  H.  R.  R. 
Co.  (1904)  182  Mo.  687,  81  S.  W. 
1069. 

7  to  9i  inches,  alighting,  nonsuit. 
Kingsley  v.  Delaware,  L.  &  W.  R.  Co. 
(1911)  81  N.  J.  L.  536,  35  L.R.A. 
(N.S.)  338,  80  Atl.  327. 

7  to  13  inches,  boarding,  contributory 
negligence.  Smith  v.  Brooklyn 
Heights  R.  Co.  (1908)  129  App.  Div. 
635,  114  N.  Y.  Supp.  62. 

li  to  101  inches  in  width  and  14  inches 
in  height,  alighting,  judgment  di- 
rected for  defendant.  Polland  v. 
Grand  Trunk  R.  Co.  (1914)  112  Me. 
286,  92  Atl.  38. 


8  inches  at  most,  alighting,  not  neg- 
ligence. Ryan  v.  Manhattan  R.  Co. 
(1890)  121  N.  Y.  126,  23  N.  E.  1131, 
5  Am.  Neg.  Cas.  329. 

8  inches,  boarding,  for  jury  in  respect 
to  warning.  Boland  v.  Pennsylvania 
R.  Co.  (1913)  138  N.  Y.  Supp.  1099. 

8  inches,  boarding  moving  car,  con- 
tributory negligence.  Knight  v. 
Pontchartrain  R,  Co.  (1871)  23  La. 
Ann.  462,  3  Am.  Neg.  Cas.  510. 

8  or  9  inches  and  3  inches  in  height, 
alighting,  for  jury.  Bankwitz  v. 
Northwestern  Elev.  R.  Co.  (1913) 
182  111.  App.  55. 

8J  to  12  inches,  alighting,  not  neg- 
ligence as  to  space.  Langin  v.  New 
York  &  B.  Bridge  (1896)  10  App. 
Div.  529,  43  N.  Y.  Supp.  353,  6  Am. 

.    Neg.  Cas.  1. 

9  inches,  boarding,  not  negligence. 
Coogan  V.  Interborough  Rapid  Tran- 
sit Co.  (1906)  50  Misc.  562,  99  N.  Y. 
Supp.  382,  later  appeal  (1907)  53 
Misc.  645,  103  N.  Y.  Supp.  1120. 

9i  inches,  boarding,  no  claim  of  neg- 
ligence as  to  space,  and  no  evidence 
otherwise.  Becker  v.  Interborough 
Rapid  Transit  Co.  (1908)  128  App. 
Div.  455,  112  N.  Y.  Supp.  816. 

10  inches,  boarding,  not  negligence  as 
to  space.  Woolsey  v.  Brooklyn 
Heights  R.  Co.  (1908). 123  App.  Div. 
631,  108  N.  Y.  Supp.  16. 

10  to  12  inches,  alighting,  for  jury. 
Randolph  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1904)  106  Mo.  App.  646,  79  S. 
W.  1170. 

Hi  to  20  inches,  alighting,  not  neg- 
ligence. Fox  V.  New  York,  70  Hun, 
181,  24  N.  Y.  Supp.  43,  5  Am.  Neg. 
Cas.  683. 

llj  to  20  inches,  alighting,  for  jury 
as  to  bad  light.  Fox  v.  New  York 
(1896)  5  App.  Div.  349,  39  N.  Y. 
Supp.  309,  5  Am.  Neg.  Cas.  678. 

12  to  13  inches,  alighting  from  moving 
train  on  defendant's  directions,  for 
plaintiff.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Shelton  (1902)  30  Tex.  Civ.  App.  72, 
69  S.  W.  653,  70  S.  W.  359,  affirmed 
in  (1903)  96  Tex.  301,  79  S.  W.  165. 

12  inches,  alighting,  for  jury  as  to 
guards  or  warnings.  Windels  v. 
Interborough  Rapid  Transit  Co. 
(1906)  49  Misc.  646,  98  N.  Y.  Supp. 
854. 
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The  existence  of  a  space  12  or  13 

Carrier-  inches      widc      be- 

neffitarence-         tweeii   the   subway 

platform  and  platlOmi      and      tHO 

*'*''  car  is  not  evidence 

of  negligence  Willworth  v.  Boston 
Elev.  R.  Co.  188  Mass.  220,  74  N.  E. 
338,  18  Am.  Neg.  Rep.  463 ;  Hilbom 
V.  Bostpn  &  N.  Street  R.  Co.  191 
Mass.  14,  77  N.  E.  646 ;  Plummer  v. 
Boston  Elev.  R.  Co.  198  Mass.  499, 
84  N.  E.  849 ;  Seale  v.  Boston  Elev. 
R.  Co.  214  Mass.  59, 100  N.  E.  1020. 
The  space  was  in  plain  sight,  and 
could  be  seen  by  any  person  at- 
tempting to  board  the  car.  The 
plaintiff  testified  that  as  she  was 


about  to  get  on  the  car  she  noticed 
the  space;  under  these  circum- 
stances, if  the  defendant  failed  to 
warn    the    plaintiff  .fa^u^^e  to 

of  the  danger,  such   warn^^pa»«eii»e» 

failure  could  not  be  ""*'  »«»««• 
found  to  have  contributed  to  the  ac- 
cident. It  follows  that,  if  the  plain- 
tiff was  not  warned  of  the  danger, 
that  fact  was  not  evidence  of  negli- 
gence of  the  defendant.  Altavilla  v. 
Old  Colony  Street  R.  Co.  222  Mass. 
322,  110  N.  E.  970. 

In  accordance  with  the  terms  of 
the  report,  the  entry  must  be  judg- 
ment for  the  defendant  on  the  ver- 
dict. 


ANNOTATION. 


Injury  to  passenger  because  of  lateral  space  left  between  station  platform  and 

cars. 


I.  Measure  of  care,  286. 
II.  The  question  of  space: 

a.  Must  be  some  space,  288. 

b.  Cases  holding  question  for  the 

jury,  289. 

c.  Boston  cases,  289. 

d.  Location  of  urban  stations,  291. 

/.  Measure  of  care. 

The  care  for  its  passengers  which 
the  carrier  is  required  to  show  in  its 
platforms,  and  boarding  and  alighting 
facilities,  seems  to  be  differently  meas- 
ured by  different  courts,  ahd  the  lim- 
ited scope  of  this  note  does  not  per- 
mit an  investigation  of  the  question, 
beyond  the  cases  within  such  scope. 

Some  of  the  cases  seem  to  require  a 
high  or  the  highest  degree  of  care. 

Thus,  in  Illinois  C.  R.  Co.  v.  Treat 
(1899)  179  III.  576,  54  N.  E.  290,  the 
court,  in  affirming  (1898)  75  111.  App. 
327,  said  that  the  plaintiff  "was  about 
to  enter  appellant's  car  when  she  was 
injured.  Appellant  was,  therefore, 
bound  to  exercise  a  high  degree  of 
care  to  avoid  injuring  the  appellee,  its 
passenger."  In  Lakin  v.  South  Side 
Elev.  R.  Co.  (1909)  148  III.  App.  268, 
the  court  said :  "We  do  not  think  that, 
when  once  the  relation  of  carrier  and 
passenger  is  established,  ordinary  as 


Il.^-continued. 

e.  Other    elements    of    negligence 

combined  with  space,  291. 

f.  Illustrations  of  width,  ^3. 

III.  Other  elements  of  negligence  where 

space  shows  no  negligence,  294. 

IV.  The  test  of  successful  use,  296. 
v.  Contributory  negligence,  297. 

VI.  Miscellaneous^  298. 

distinguished  from  the  highest  care 
will  fulfil  the  duty  of  the  carrier  to- 
wards the  passenger  in  the  arrange- 
ments made  for  his  alighting  from 
the  cars.  We  think  the  contrary  is  the 
case." 

In  Missouri  P.  R.  Co.  v.  Long  (1891) 
81  Tex.  253,  26  Am.  St.  Rep.  811,  16 
S.  W.  1016,  6  Am.  Neg.  Cas.  605,  the 
court  said :  "In  regard  to  passengers, 
the  law  requires  of  carriers  the  high- 
est degree  of  care.  Whether  such 
care  had  been  used  or  not  was  a  ques- 
tion for  the  jury,  and  we  think  the 
evidence  was  sufficient  to  warrant 
them  in  finding  that  issue  in  the  neg- 
ative. They  may  have  concluded  that 
more  care  could  have  been  used,  that 
better  lights  could  have  been  provid- 
ed, or  that  some  appliance  to  bridge 
the  interval  between  the  car  and  plat- 
form would  have  avoided  the  injury,, 
and  that,  without  either  the  one  or  the 
other,  did  not  exist  that  perfect  safe- 
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ty  which   the   law  requires   in  such 
cases." 

In  Randolph  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1904)  106  Mo.  App.  646,  79 
S.  W.  1170,  the  court  said  that,  while 
"a  railroad  company  is  only  required 
to  keep  its  platforms  in  a  reasonably 
safe  condition/'  a  platform's  "con- 
struction and  maintenance  as  a  means 
by  which  a  passenger  may  safely 
board  or  alight  from  the  defendant's 
cars  on  the  track  presents  a  question 
somewhat  diif  erent.  ...  In  Lafflin 
V.  Buffalo  &  S.  W.  R.  Co.  (1887)  106 
N.  Y.  136,  60  Am.  Rep.  438,  12  N.  E. 
599,  5  Am.  Neg.  Cas.  268,  the  court 
held  that  the  space  between  the  plat- 
form and  the  car  was  not  obviously 
dangerous.  Whether  such  a  conclu- 
sion be  right  or  wrong,  it  was  not  a 
proper  test  of  the  carrier's  liability. 
The  term,  'obviously  dangerous,' 
means  'plainly  dangerous.'  It  seems 
to  us  that  the  phraseology  is  mislead- 
ing. The  real  question  is.  Was  it  un- 
safe? If  it  was  obviously  dangerous 
the  carrier  would  be  guilty  of  the 
grossest  negligence,  whereas  he  should 
be  held  to  the  highest  degree  of  care 
conmiensurate  with  human  care  and 
foresight.  We  can  see  no  good  reason 
why  the  foregoing  rule  should  not  ap- 
ply until  the  passenger  reaches  the 
platform  of  the  carrier's  station." 

Some  of  the  cases  require  a  reason- 
ably safe  place. 

Thus,  "it  is  the  duty  of  common 
carriers  of  passengers  to  furnish  a 
reasonably  safe  place  for  passengers 
to  alight  from  trains,  and  if  such  car- 
rier negligently  fails  to  perform  this 
duty,  and  thereby  proximately  causes 
injury  to  a  passenger  in  the  exercise 
of  due  care,  the  carrier  is  liable  for 
the  resulting  damage."  Skow  v.  Green 
Bay  &  W.  R.  Co.  (1909)  141  Wis.  21, 
123  N.  W.  138. 

In  New  York,  N.  H.  &  H.  R.  Co.  v. 
Lincoln  (1915)  139  C.  C.  A.  334,  223 
Fed.  896,  9  N.  C.  C.  A.  1069,  the  court  * 
said:  "The  law  requires  a  carrier  of 
passengers  to  exercise  reasonable  care 
for  the  protection  of  its  passengers, 
and  to  see  that  its  station  houses  are 
reasonably  safe,  including  its  plat- 
forms, walks,  steps,  and  landings  for 
use  in  waiting  for,  approaching,  and 


leaving  trains.  The  principle  is  well 
settled  that  a  carrier  is  bound  to  ex- 
ercise care  in  securing  the  safety  of 
its  passengers  while  boarding  and 
alighting  from  its  cars,  and  the  de- 
gree of  care  required  has  been  held 
to  be  the  care  which  a  very  prudent 
person  would  have  used  under  the  cir- 
cumstances. .  .  .  When  a  railroad 
stops  its  trains  at  a  station  platform, 
and  so  invites  its  passengers  to  alight, 
the  law  imposes  upon  it  the  duty  of 
using  due  care  to  provide  proper  and 
safe  means  of  getting  from  the  plat- 
form of  the  cars  to  the  platform  of  the 
station." 

Other  authorities  do  not  seem  to  re- 
quire a  high  degree  of  care. 

Thus,  in  Polland  v.  Grand  Trunk 
R.  Co.  (1914)  112  Me.  286,  92  Atl.  38, 
the  court,  in  directing  judgment  for 
the  defendant,  said:  "In  such  a  case 
as  the  one  at  bar,  care  in  the  highest 
degree  was  not  required  of  the  de- 
fendant, nor  was  the  same  degree  of 
care  required  as  that  owed  to  a  pas- 
senger in  a  moving  train.  The  defend- 
ant was  not  required  to  maintain  ab- 
solutely safe  conditions,  but  its  only 
duty  was  to  exercise  ordinary  care, 
and  to  maintain  its  platform  in  such 
a  reasonably  safe  and  suitable  condi- 
tion that  passengers  who  were  them- 
selves in  the  exercise  of  ordinary  care 
could  safely  alight  from  the  train." 

In  Lafflin  v.  Buffalo  &  S.  W.  R.  Co. 
(N.  Y.)  supra,  the  court  said  that  the 
defendant  "was  not  bound  so  to  con- 
struct this  platform  as  to  make  ac- 
cidents to  passengers  using  the  same 
impossible,  or  to  use  the  highest  de- 
gree of  diligence  to  make  it  safe,  con- 
venient, and  useful.  It  was  bound 
simply  to  exercise  ordinary  care,  in 
view  of  the  dangers  attending  its  use, 
to  make  it  reasonably  adequate  for 
the  purpose  to  which  it  was  devoted." 

The  railroad  company  is  not  an  in- 
surer, but  is  only  required  to  exercise 
reasonable  care  and  prudence.  Din- 
kelspiel  v.  Interborough  Rapid  Trans- 
it Co.  (1908)  113  N.  Y.  Supp.  187. 

In  some  jurisdictions  it  would  seem 
difficult  for  the  injured  plaintiff  to 
recover. 

Thus,  in  Kingsley  v.  Delaware,  L. 
&  W.  R.  Co.  (1910)  81  N.  J.  L.  536,  35 
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L.R.A.(N.S.)  338,  80  Atl.  327,  the 
court  said:  "If  there  was  a  duty  im- 
posed upon  the  defendant  in  this  case, 
other  than  it  had  performed  in  the 
carriage  and  care  of  the  plaintiff,  the 
testimony  does  not  present  it,  except 
upon  the  theory  that  this  intervening 
space  between  platform  and  car  step 
presented  an  obvious  danger  which 
the  defendant  should  have  guarded 
against  in  some  manner.  It  may  be 
said  in  passing  that  if  this  space  pre- 
sented a  condition  of  danger  which 
was  obvious  to  the  defendant,  to  a  de- 
gree  requiring  the  exercise  of  care  in 
its  use,  and  to  superinduce  a  duty  of 
care  and  foresight,  it  was  equally  ob- 
vious to  the  plaintiff." 

In  Scale  v.  Boston  Elev.  R.  Co. 
(1913)  214  Mass.  59,  100  N.  E.  1020, 
where  the  plaintiff  testified  that  when 
the  door  of  the  car  was  opened,  before 
she  had  a  chance  to  step,  the  crowd 
pushed  her,  and  she  fell  into  the  space 
between  the  car  and  the  station  plat- 
form, which  there  curved  away  from 
the  car  about  2  feet,  it  was  held  that 
she  was  not  prejudiced  by  the  refus- 
al of  the  trial  court  to  permit  her  to 
show  that  when,  before  she  entered 
the  car,  she  hesitated,  on  account  of 
the  crowded  condition  of  the  car, 
about  getting  in,  and  that,  as  she  was 
standing,  after  the  other  passengers 
had  entered  the  rear  door  of  the  car, 
the  guard  put  his  hand  behind  her 
back  and  pushed  her  into  that  rear 
door  against  the  crowd,  so  that  there 
was  just  room  enough  for  her  between 
the  crowd  and  the  door  when  it  was 
closed. 

II,  The  qitestion  of  space. 

a.  Must  he  some  space. 

There  must  be  some  lateral  space 
between  station  platforms  and  cars, 
owing  to  the  oscillation  of  the  cars; 
consequently  it  is  not  negligence  to 
have  some  space.  Polland  v.  Grand 
Trunk  R.  Co.  (1914)  112  Me.  286,  92 
Atl.  38  (7i  to  lOJ  inches  in  width,  and 
14  inches  in  height) ;  Kingsley  v.  Del- 
aware, L.  &  W.  R.  Co.  (1911)  81  N.  J. 
L.  536,  35  L.R.A.(N.S.)  338,  80  Atl. 
327;  Lafflin  v.  Buffalo  &  S.  W.  R.  Co. 
(1887)  106  N.  Y.  136,  60  Am.  Rep. 
433,  12  N.  E.  599,  5  Am.  Neg.  Cas.  268 ; 


Ryan  v.  Manhattan  R.  Co.  (1890)  121 
N.  Y.  126,  23  N.  E.  1131,  5  Am.  Neg. 
Cas.  329  (8  inches  on  curve) ;  Fox  v. 
New  York  (1893)  70  Hun,  181,  24  N. 
Y.  Supp.  43,  5  Am.  Neg.  Cas.  683  (Hi 
to  20  inches) ;  Gabriel  v.  Long  Island 
R.  Co.  (1900)  54  App.  Div.  41,  66 
N.  Y.  Supp.  301,  8  Am.  Neg.  Rep.  506 
(6  inches  in  width,  14  inches  in 
height)  ;  Woolsey  v.  Brooklyn  Heights 
R.  Co.  (1908)  123  App.  Div.  631,  108 
N.  Y.  Supp.  16  (10  inches) ;  Gibson  v. 
New  York  Consol.  R.  Co.  (1916)  173 
App.  Div.  125,  159  N.  Y.  Supp.  514 
(5i  to  7i  inches) ;  Coogan  v.  Inter- 
borough  Rapid  Transit  Co.  (1906)  50 
Misc.  562,  99  N.  Y.  Supp.  382,  later 
appeal  (1907)  53  Misc.  645,  103  N.  Y. 
Supp.  1120  (9  inches  on  a  curve) ; 
Wertheimer  v.  Interborough  Rapid 
Transit  Co.  (1907)  62  Misc.  540,  102 
N.  Y.  Supp.  706;  Dinkelspiel  v.  Inter- 
borough Rapid  Transit  Co.  (1908)  113 
N.  Y.  Supp.  187  (5  to  11  inches); 
Rothchild  v.  Central  R.  Co.  (1894)  163 
Pa.  49,  29  Atl.  702,  6  Am.  Neg.  Cas. 
382. 

The  court  reversed  a  judgment  for 
the  plaintiff  who,  alighting  in  the 
dark  without  having  hold  of  the  rail- 
ing, and  without  looking  to  see  the 
station  platform,  stepped  out  from  the 
second  step  of  the  car  and  fell  be- 
tween it  and  the  station  platform,  the 
space  there  being  26  inches  wide,  the 
space  between  the  third  step  of  the 
car  and  the  station  platform  being  19 
inches  wide,  the  third  step  being  8 
inches  below  the  top  of  the  platform 
and  the  second  step  being  4  inches 
below  it.  There  was  evidence  that 
no  accident  of  the  kind  had  happened 
there  before,  though  thousands  of 
persons  had  passed  from  the  cars  to 
the  platform.  Lafflin  v.  Buffalo  &  S. 
W.  R.  Co.  (1887)  106  N.  Y.  136,  60  Am. 
Rep.  433,  12  N.  E.  599,  5  Am.  Neg. 
Cas.  268,  supra,  where  the  court  said: 
"There  was  no  proof  that  the  platform 
was  not  constructed  in  the  ordinary 
way,  nor  that  the  space  between  it 
and  the  car  was  any  greater  than  the 
exigencies  of  the  business  and  the  op- 
erations of  the  railroad  required." 

Where  the  plaintiff,  in  alighting,  fell 
into  a  space  from  7i  to  101  inches 
wide,  and  the  station  platform  was  14 
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inches  lower  than  the  car  step,  judg- 
ment was  directed  for  the  defendant. 
•PoUand  v.  Grand  Trunk  R.  Co.  (Me.) 
supra. 

Where  the  plaintiff,  in  attempting 
to  alight,  fell  into  a  space  between  7 
and  9i  inches  wide,  it  was  held  that 
the  mere  proof  that  other  railroads 
constructed  car  steps' and  platforms 
of  a  different  type,  without  any  proof 
of  the  existence  of  a  recognized 
standard  type,  will  not  charge  the  de- 
fendant with  negligence.  Kingsley  v. 
Delaware,  L.  &  W.  R.  Co.  (1911)  81 
N.  J.  L.  536,  35  L.R.A.  (N.S.)  338,  80 
Atl.  327,  supra. 

It  is  not  negligence  to  leave  a  space 
of  10  inches  between  the,  station  and 
car  platforms  on  a  bridge,  though  the 
ordinary  bridge  cars  are  broader. 
Woolsey  v.  Brooklyn  Heights  R.  Co. 
(1908)  123  App.  Div.  631,  108  N.  Y. 
Supp.  16,  supra. 

5.  Casea  Holding  question  for  the  jury. 

Many  of  the  cases  have  held  that 
the  question  of  negligence  as  to  the 
space  left  was  for  the  jury. 

United  States.— New  York,  N.  H.  & 
H.  R.  Co.  V.  Lincoln  (1915)  139  C.  C. 
A.  334,  223  Fed.  896,  9  N.  C.  C.  A.  1069 
(3  feet,  and  absence  of  usual  porters 
with  planks). 

Illinois. — Illinois  C.  R.  Co.  v.  Treat 

(1898)  75  111.  App.  827.  affirmed  in 

(1899)  179  111.  576,  54  N.  E.  290  (5 
inches  or  less) ;  Lakin  v.  South  Side 
Elev.  R.  Co.  (1909)  148  111.  App.  268 
(16  to  20  inches) ;  Lakin  v.  South 
Side  Elev.  R.  Co.  (1913)  178  111.  App. 
176  (16  to  18  inches)  ;  Bankwitz  v. 
Northwestern  Elev.  R.  Co.  (1913)  182 
III.  App.  55  (8  or  9  inches). 

Missouri. — Newcomb  v.  New  York 
C.  t  H.  R.  R.  Co.  (1904)  182  Mo.  687, 
81  S.  W.  1069  (7  inches) ;  Randolph 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (1904) 
106  Mo.  App.  646,  79  S.  W.  1170  (10  to 
12  inches). 

New  York. — Green  v.  Middlesex 
Valley  R.  Co.  (1898)  31  App.  Div.  412, 
53  N.  Y.  Supp.  500  (22  inches  in  width 
and  several  in  height) ;  Boland  v. 
Pennsylvania  R.  Co.  (1913)  138  N.  Y. 
Supp.  1099  (8  inches). 

Texas. — Missouri  P.  R.  Co.  v.  Long 
(1891)  81  Tex.  253,  26  Am.  St.  Rep. 
811, 16  S.  W.  1016,  6  Am.  Neg.  Cas.  605 
4  A.L.R.— 19. 


(17  inches) ;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Shelton  (1902)  30  Tex.  Civ.  App.  72, 
69  S.  W.  653,  70  S.  W.  359,  affirmed  in 
(1903)  96  Tex.  301,  72  S.  W.  165  (12 
or  13  inches). 

Wisconsin. — Skow  v.  Green  Bay  & 
W.  R.  Co.  (1909)  141  Wis.  21,  123  N. 
W.  138  (14  inches  in  width,  6  inches 
in  height). 

While  the  court  does  not  seem  to 
have  exonerated  the  defendant  as  to 
the  space  in  question  in  Boyce  v.  Man- 
hattan R;  Co.  (1890)  118  N.  Y.  314,  23 
N.  E.  304,  5  Am.  Neg.  Cas.  304,  where 
it  was  said  that  there  could  have  been 
a  temporary  bridge,  or  guards,  or 
lights,  the  same  court  later  said  of 
this  case  that  in  it  "no  negligence  was 
imputed  to  the  company  for  the  ex< 
istence  of  the  opening."  Ryan  v.  Man- 
hattan R.  Co.  (1890)  121  N.  Y.  126, 
23  N.  E.  1131,  5  Am.  Neg.  Cas.  329. 

c.  Boston  cases. 

The  Boston  cases  form  a  separate 
class  on  account  of  the  peculiar  situa- 
tion with  respect  to  the  subway.  They 
are  not  always  reported  so  as  to  be 
easily  understood  by  those  unfamiliar 
with  the  local  situation.  It  would 
seem  that  we  are  to  understand  that 
the  carrier  is  not  responsible  for  the 
construction  of  the  subway  platforms. 
Hilbom  V.  Boston  &  N.  Street  R.  Co. 
(1906)  191  Mass.  14,  77  N.  E.  746; 
Plummer  v.  Boston  Elev.  R.  Co.  (1907) 
198  Mass.  499,  84  N.  E.  849;  Scale  v. 
Boston  Elev.  R.  Co.  (1913)  214  Mass. 
59,  100  N.  E.  1020;  Collins  v.  feoston 
Elev.  R.  Co.  (1914)  217  Mass.  420,  51 
L.R.A.(N.S.)  1154,  105  N.  E.  353. 

Thus,  in  Hilborn  v.  Boston  &  N. 
Street  R.  Co.  (Mass.)  supra,  the  court 
said :  "It  was  agreed  at  the  trial  that 
the  subway  and  the  stations  in  it  were 
constructed  by  the  Boston  Transit 
Commission,  and  are  owned  by  the  city 
of  Boston;  that  the  platform  at  this 
station  is  now  of  the  same  width  and 
in  the  same  condition  as  constructed 
by  the  Transit  Commission;  that  the 
Boston  Elevated  Railway  Company 
operated  its  cars  in  the  subway  under 
a  lease  of  the  subway,  and  that  the  de- 
fendant operated  its  cars  therein  un- 
der permission  of  said  elevated  com- 
pany, authorized  by  the  legislature; 
that  the  elevated  company  has  the  en- 
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tire  manasrement,  charge,  and  control 
of  the  subway,  the  stations,  and  plat- 
forms, except  that  it  can  make  altera- 
tions therein  only  by  the  permission  of 
the  Boston  Transit  Commission." 

In  Seale  v.  Boston  Elev.  R.  Co. 
(1913)  214  Mass.  59,  100  N.  E.  1020, 
it  was  held  that  there  was  no  error 
in  ordering  a  verdict  for  the  defend- 
ant, where  the  plaintiff's  evidence  was 
that  she,  in  alighting  at  a  subway  sta- 
tion, "went  to  step"  and  before  she 
"had  a  chance  to  step  the  crowd 
pushed"  her,  and  she  fell  out,  her  leg 
going  down  between  the  car  and  a  por- 
tion of  the  station  platform  which 
curved  away  from  the  car  about  2  feet, 
the  court  citing  Hilborn  v.  Boston  & 
N.  Street  R.  Co.  (Mass.)  supra. 

In  Collins  v.  Boston  Elev.  R.  Co. 
(Mass.)  supra,  the  court  said:  "The 
9ubway  and  its  platform  were  de- 
signed and  constructed  by  public  au- 
thority, acting  through  the  Boston 
Transit  Commission,  and  have  been 
leased  to  the  defendant  company. 
Having  had  no  control  over  the  plan 
or  the  size  of  the  platform,  the  defend- 
ant is  not  responsible  for  the  existence 
of  space  between  the  cars  and  the  plat- 
form." 

Probably  we  are  so  to  understand 
the  reported  case  (MacGilvray  v.  Bos- 
ton Elev.  R.  Co.  ante,  288). 

It  has  been  held  that  it  is  not  negli- 
gence for  a  carrier  operating  elevated 
railroad  trains  to  leave  a  space  from 
3  to  4  inches  wide  between  its  plat- 
form and  cars,  into  which  an  alight- 
ing passenger  fell,  the  oscillation  of 
the  cars,  requiring  about  2  inches. 
Willworth  V.  Boston  Elev.  R.  Co.  (1905) 
188  Mass.  220,  74  N.  E.  333,  18  Am. 
Neg.  Rep.  463;  Field  v.  Boston  Elev. 
R,  Co.  (1905)  188  Mass.  222,  note,  74 
N.  E.  334.  In  the  Field  Case  the  sta- 
tion was  in  a  subway,  and  the  court 
stated  that  it  could  not  be  distin- 
guished from  the  Willworth  Case, 
where,  however,  it  does  not  appear 
that  the  station  was  in  a  subway. 

In  Hilborn  v.  Boston  &  N.  Street  R. 
Co.  (Mass.)  supra,  the  plaintiff,  in 
alighting,  failed  to  look,  and  fell  into 
a  space  between  the  steps  of  the  de- 
fendant's surface  car  and  the  subway 
station  platform,  about  15  inches  wide. 


the  car  being  the  first  one  in  the  sta- 
tion, and  stopping  at  the  place  for  first 
cars,  which  was  on  a  curve;  the  space 
in  the  straight  part  of  the  platform 
would  have  been  slightly  less.  It  ap- 
peared that  the  defendant  was  not  re- 
sponsible for  the  platform,  and  was 
bound,  in  using  it,  to  abide  by  the  reg- 
ulations of  the  lessee  of  the  subway. 
It  was  held  that  there  was  no  evidence 
that  the  defendant  should  have  used 
another  kind  of  car,  and  that  the  fail- 
ure to  give  warning  of  the  space  was 
not  negligence,  and  a  verdict  for  the 
plaintiff  was  set  aside. 

In  Plummer  v.  Boston  Elev.  R.  Co. 
(19()7)    198  Mass.  499,  84  N.  E.  849, 
the  distance  between  the  car  door  and 
the  permanent  subway  platform  was 
from  14  to  20  inches,  and  the  company 
had  provided  a  movable  sliding  plat- 
form to  bridge  the  gap,  and  the  plain- 
tiff attempted  to  board  when  the  train 
had  stopped  at  a  point  where  the  mov- 
able platform  was  not  opposite  all  the 
width  of  the  door.     The  court,  after 
citing    the    Hilborn    and    Willworth 
Cases,  said:     "If  there  had  been  no 
movable  platform  installed  by  the  de- 
fendant, it  is  clear  that  there  would 
have  been  no  evidence  of  its  negli- 
gence,   under   the    decisions   of   this 
court  before  cited.     The  case  turned 
upon   the   handling  of   the   situation 
with  respect  to  the  moving  platform, 
and  a  verdict  for  the  plaintiff  was  set 
aside  because  the  trial  court  charged 
the  jury  that  it  might  be  negligence 
to  allow  the  passengers  to  board  by 
the  middle  door,  if  they  could  be  taken 
at  the  end  doors,  the  court  holding 
that  this  was  not  admissible  under  the 
pleadings. 

In  Anshen  v.  Boston  Elev.  R.  Co. 
(1910)  205  Mass.  32,  91  N.  E.  157,  it 
was  held  that  the  failure  to  bridge  a 
space  of  from  8  to  10  inches  between 
the  end  door  of  an  elevated  railway 
car  and  a  subway  platform,  into  which 
a  boarding  passenger  fell,  was  not 
negligence,  the  minimum  clearance  re- 
quired being  3  inches.  It  appeared 
that  there  were  some  movable  plat- 
forms, but  none  at  the  end  doors  of 
cars,  and  the  court  held  that  the  case 
should  be  considered  as  if  there  were 
no  movable  platforms. 
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The  following  three  cases  do  not  ap- 
pear to  have  arisen  in  the  subway : 

Where  the  defendant,  instead  of 
stopping  its  cars  opposite  the  straight 
part  of  the  elevated  platform,  stopped 
them  on  the  occasion  of  the  accident 
80  that  the  car  step  was  near  the  plat- 
fonn  end,  only  8  inches  of  the  car  step 
being  adjacent  to  the  i^latform,  which 
carved  away  from  the  rest  of  the  step 
to  a  distance  of  about  18  inches  or 
more  at  the  platform  end,  the  plain- 
tiff, in  attempting  to  board  the  car, 
fell  off  the  platform.  It  was  held  that 
the  question  was  for  the  jury.  The 
eourt  observed  that  the  station  was  in 
control  of  the  defendant,  both  as  to 
construction  and  management.  Bris- 
bin  V.  Boston  Elev.  R.  Co.  (1911)  207 
Mass.  553,  93  N.  E.  572. 

It  was  held  to  be  error  to  direct  a 
verdict  for  the  defendant  where  the 
plaintiff,  in  attempting  to  board  a 
train  at  an  elevated  railroad,  station, 
mistook  part  of  the  dress  of  the  pre- 
ceding passenger  for  the  step  and  fell 
into  the  space  about  14  inches  wide 
between  the  station  platform  and  the 
car  step,  at  a  time  when,  owing  to  re- 
pairs, a  temporary  platform  was  in 
use,  the  ordinary  platform  having  only 
a  space  of  from  3  to  5  inches.  Har- 
rington V.  Boston  Elev.  R.  Co.  (1915) 
221  Mass.  299,  108  N.  £.  943. 

Where  the  plaintiff,  not  intending 
to  alight,  was  carried  off  her  feet  by 
a  rush  of  passengers  alighting  from 
the  end  door  of  the  car,  and  fell  be- 
tween the  step  of  the  car  and  the  plat- 
form, it  was  held  that  it  was  error  to 
direct  a  verdict  for  the  defendant 
when  there  was  evidence  that  the 
guard  made  no  effort  to  comply  with 
the  company's  rule  to  induce  pas- 
sen^rs  to  leave  by  the  middle  door 
and  enter  by  the  end  doors,  and  to 
allow  passengers  to  leave  the  train 
before  others  were  permitted  to  board, 
as  the  end  doors  were  opened  imme- 
diately on  the  car's  arrival  at  the  sta- 
tion. O'Day  V.  Boston  Elev.  R.  Co. 
(1914)  218  Mass.  515,  106  N.  E.  144 
(where  the  width  of  the  space  is  not 
given) . 

d.  Loeation  of  urban  stations. 

There  is  some  difference  of  opinion 
in  regard  to  the  propriety  of  locating 


urban  stations  at  places  where  a  curve 
is  necessary,  resulting  in  greater 
space  between  platform  and  cars. 

Where  the  defendant  claimed  that, 
as  its  station  was  at  a  curve,  the  dis- 
tance of  16  to  18  inches  was  neces- 
sary, the  court  observed:  "The  al- 
leged engineering  problem  would  not 
exist  if  appellant  had  exercised  its 
right  of  eminent  domain,  or  located  its 
station  a  few  feet  further  south, 
where  it  might  have  had  a  straight 
track  and  a  straight  platform,  or  had 
operated  trains  consisting  of  four  cars, 
and  required  all  passengers  in  the 
rear  car  to  enter  and  alight  by  the 
front  platform."  Lakin  v.  South  Side 
Elev.  R.  Co.  (1913)  178  111.  App.  176. 

In  Boyce  v.  Manhattan  R.  Co.  (1890) 
118  N.  Y.  314,  23  N.  E.  304,  5  Am.  Neg. 
Cas.  304,  the  court  said:  ''It  is  not 
essential  to  inquire  why  the  railroad 
was  constructed  with  so  sharp  a  curve 
at  the  place  where  this  accident  oc- 
curred, nor  whether  the  defendant  is 
responsible  for  the  way  that  the  south 
ferry  station  was  built.  By  stopping 
its  trains  at  the  point  in  question,  it 
invited  the  passengers  to  alight,  and 
was  thereby  charged  with  the  duty  of 
using  due  care  to  provide  proper  and 
safe  means  of  getting  from  the  plat- 
form of  the  cars  to  the  platform  of  the 
station." 

But  in  Ryan.  v.  Manhattan  R.  Co. 
(1890)  121  N.  Y.  126,  23  N.  E.  1131,  5 
Am.  Neg.  Cas.  329,  where,  on  a  curve, 
the  varying  space  was  not  more  than 
8  inches,  it  was  held  to  be  error  to 
^refuse  to  instruct  the  jury  that  it  was 
not  negligence  to  have  such  space,  the 
court  stating  that  the  public  conven- 
ience determined  the  locality  of  the 
stations,  that  there  was  no  suggestion 
of  impropriety  or  negligence  in  es- 
tablishing the  station  in  question,  and 
that  the  prudence  of  that  location 
must  be  taken  for  granted. 

c.  Other    elements    of   negligence    cont" 
bined  with  space. 

Usually  where  the  space  itself  is  an 
element  of  negligence,  other  questions 
of  negligence  are  also  present:  for  ex- 
ample, as  to  whether  there  was  suf- 
ficient light  (Lakin  v.  South  Side  Elev. 
R.  Co.  (1913)  178  111.  App.  176;  Bank- 
witz    V.    Northwestern    Elev.    R.    Co. 
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husband,  who  was  a  physician,  and 
his  wife,  and  was  used  exclusively 
by  the  former,  in  which  he  kept  his 
instruments  and  other  small  per- 
sonal effects.  The  property  did  not 
belong  to  a  partnership,  as  none 
existed.  The  court  held  that  the 
debtor,  as  the  head  of  a  family,  was 
entitled  to  claim  the  statutory  ex- 
emption of  his  interest  in  the  safe, 
whereas  property  of  a  partnership 
belongs  to  neither  one  of  the  part- 
ners nor  the  other  individually,  but 
to  the  separate  entity.  Cowan  v. 
Creditors,  supra;  Goudy  v.  Werbe, 
117  Ind.  154,  3  L.R.A.  114,  19  N.  E. 
764 ;  Aultman,  Miller,  &  Co.  v.  Wil- 


son, 55  Ohio  St.  138,  60  Am.  St. 
Rep.  677,  44  N.  E.  1092. 

If  the  property  in  question  were 
simply  owned  jointly  by  the  plain- 
tiff and  Leek,  who  assigned  his  in- 
terest therein  to  plaintiff  before  suit 
was  commenced,  and  not  to  the  part- 
nership, the  Hann  Case  would  be  de- 
cisive. The  record  is  short,  but  the 
facts  are  not  apparently  in  dispute. 

We  hold,  therefore,  that  the  trial 
court  did  not  err  in  directing  a  ver- 
dict in  defendant's  favor,  and  it  fol- 
lows that  the  judgment  must  be 
affirmed. 

Ladd,  Ch.  J.,  and  Gaynor  and 
Salinger,  JJ.,  concur. 


ANNOTATION. 


Right  of  individual  partner  to  exonption  in  partaiership  property. 


I.  Majority  rule: 

a.  Rule  stated,  300. 

b.  Application  of  rule: 

1.  Bankruptcy  or  insolvency  of 

firm,    308. 

2.  Levy  on  firm  property,  318. 
8.  Foreclosure  of  mortgage  on 

firm  property,  328. 

J.  Majority  rule, 
a.  Rule  stated. 

In  most  jurisdictions,  it  is  held  that 
an  individual  member  of  a  partner- 
ship is  not  entitled  to  an  exemption  or 
a '  homestead  out  of  the  partnership 
property. 

United  States. — Short  v.  McGruder 
(1884)  22  Fed.  46;  Re  Lentz  (1899)  97 
Fed  486;  Re  McCrary  Bros.  (1909)  169 
Fed.  485;  Jennings  v.  Stannus  (1911) 
112  C.  C.  A.  91,  191  Fed.  347;  Re 
Abrams  (1912)  193  Fed.  271;  Re 
Vickerman  (1912)  199  Fed.  589;  Re 
Bundy  (1914)  218  Fed.  711;  Re  Saf- 
ady  Bros.  (1915)  228  Fed.  538;  Re 
Turnock  (1916)  145  C.  C.  A.  179,  230 
Fed.  985;  Re  Hafer  (1868)  Fed.  Cas. 
No.  5,896;  Re  Price  (1872)  6  Nat. 
Bankr.  Reg.  400,  Fed.  Cas.  No.  11,410; 
Re  Smith  (1874)  2  Hughes,  307,  Fed. 
Cas.  No.  12,979;  Re  Handlin  (1875)  8 
Dill.  290,  Fed.  Cas.  No.  6,018 ;  Re  Tonne 
(1875)  Fed.  Cas.  No.  14,095;  Re 
Hughes  (1877)  8  Biss.  107,  Fed.  Cas. 
No.  6,842;  Re  Corbett  (1878)  5  Sawy. 


II.  Minority  rule,  328. 

III.  Rule  in  North  Carolina,  334. 

IV.  Rule  in  Texas,  335. 

V.  Rule  in  Wisconsin,  339. 
VI.  Effect  of  Uniform  Partnership  Act, 
343. 

206,  Fed.  Cas.  No.  3,220;  Re  Croft 
Bros.  (1878)  8  Biss.  188,  Fed.  Cas.  No. 
3,404. 

Alabama. — Giovanni  v.  First  Nat. 
Bank  (1876)  55  Ala.  805,  28  Am,  Rep. 
723;  Schlapback  v.  Long  (1890)  9% 
Ala.  525,  8  So.  118. 

Arkansas.  —  Richardson  v.  Adler 
(1886)  46  Ark.  43;  Porch  v.  Arkansas 
Mill.  Co.  (1898)  65  Ark.  40,  67  Am. 
St.  Rep.  895,  45  S.  W.  51. 

California. — Kingsley  v.  Kingsley 
(1870)  39  Cal.  665;  Cowan  v.  Their 
Creditors  (1888)  77  Cal.  403,  11  Am. 
St.  Rep.  294,  19  Pac.  755. 

Colorado. — McCrimmon  v.  Linton 
(1894)  4  Colo.  App.  420,  36  Pac.  300. 

Florida. — State  ex  rel.  Peck  v.  Bow- 
den  (1881)  18  Fla.  17. 

Illinois.  —  Trowbridge  v.  Cross 
(1886)  117  111.  109,  7  N.  E.  847;  Fin- 
gerhuth  v.  Lachmann  (1890)  37  111. 
App.  489;  Wills  v.  Downs  (1890)  38 
111.  App.  269. 

Indiana. — Love  v.  Blair  (1880)  72 
Ind,  281;  Smith  v.  Harris   (1881)   76 
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Ind.  104;  Ex  parte  Hopkins  (1885)  104 
Jnd.  157,  2  N.  E.  587;  State  ex  rel. 
Miller  v.  Day  (1891).  8  Ind.  App.  155, 
29N..B.  486. 

Indian  Territory. — Hart  v.  Hiatt 
ri899)  2  Ind.  Terr.  248,  48  S.  W.  1038; 
2  Am.  Neg.  Rep.  532. 

Iowa.— Drake  v.  Moore  (1885)  66 
Iowa,  68,  23  N.  W.  263;  Hoyt  v.  Hoyt 
(1886)  69  Iowa,  174,  28  N.  W.  500. 

Kansas.— <3uptil  v.  McFee  (1872)  9 
Kan.  30. 

Kentucky.— Green  v.  Taylor  (1895) 
95  Ky.  330,  56  Am.  St.  Rep.  375,  32  S. 
W.  945. 

Maine.— Thurlow  v.  Warren  (1889) 
82  Me.  164,  17  Am.  St.  Rep.  472,  19 
Atl.  168. 

Massachusetts. — Pond  v.  Kimball 
(1869)  101  Mass.  105. 

Minnesota. — ^Baker  v.  Sheehan 
(1882)  29  Minn.  235,  12  N.  W.  704; 
Prosser  v.  Hartley  (1886)  35  Minn. 
840,  29  N.  W.  156, 

Mississippi. — ^Robertshaw  v.  Han- 
way  (1876)  52  Miss.  713;  Hamilton 
V.  Halpin  (1890)  68  Miss.  99,  8  So. 
739. 

Missouri. — State  ex  rel.  Billingsley 
y.  Spencer  (1877)  64  Mo.  355,  27  Am. 
Rep.  244;  Weinrich  v.  Koellinsr  (1886) 
21  Mo.  App.  133;  State  ex  rel.  Fulks 
V.  Pruitt  (1896)  65  Mo.  App.  154; 
State  ex  rel  Hinde  v.  United  States  Fi- 
delity &  G.  Co.  (1909)  135  Mo.  App. 
160,  115  S.  W.  1081. 

Nebraska. — People  ex  rel.  Till  v. 
Roy  (1874)  3  Neb.  261;  Wise  v.  Frey 
(1878)  7  Neb.  134,  29  Am.  Rep.  380; 
Miller  v.  Waite  (1899)  59  Neb.  319, 
80  N.  W.  907,  affirmed  on  rehearing  in 
(1900)  60  Neb.  431,  83  N.  W.  355; 
Lynch  v.  Englehardt-Winning-Davison 
Mercantile  Co.  (1901)  1  Neb.  (Unof.) 
528,  96  N.  W.  524. 

Nevada.— Rhodes  v.  Williams  (1877) 
12  Nev.  20;  Terry  v.  Berry  (1878)  13 
Nev.  514. 

New  Mexico.— Re  Spitz  Bros.  (1896) 
8  N.  M.  622,  34  L.R.A.  604,  45  Pac. 
1122. 

Ohio.— <5aylord  v.  Imhoff  (1875)  26 
Ohio  St.  317,  20  Am.  Rep.  762;  Ault- 
man  v.  Wilson  (1896)  55  Ohio  St.  138, 
60  Am.  St.  Rep.  677,  44  N.  E.  1092. 

PennsylTaitia. — Clegg  v.  Houston 
(1852)    1    Phila.    362;    Hubbard    v. 


Evarts  (1891)  12  Pa.  Co.  Ct.  132; 
Gazette  Pub.  Co.  v.  McMurtie  (1898) 
7  Pa.  Super.  Ct.  617. 

South  Carolina. — Ex  parte  Karish 
(1890)  32  S.  C.  437,  17  Am.  St.  Rep. 
865,  11  S.  E.  298. 

South  Dakota* — ^Brady  v.  Kreuger 
(1896)  8  S.  D.  464,  59  Am.  St.  Rep. 
771,  66  N.  W.  1083. 

Tennessee. — Spiro  v.  Paxton  (1879) 
3  Lea,  75,  31  Am.  Rep.  630;  Chalfant 
V.  Grant  (1879)  3  Lea,  118. 

Canada. — MacKinnon  v.  Beals 
(1917)  10  Alberta  L.  R.  503,  1  West. 
Week.  Rep.  1328. 

The  reason  ordinarily  assigned  for 
the  rule  is  that,  until  firm  creditors 
are  paid,  no  member  of  the  partner- 
ship has  any  Interest  in  the  partner- 
ship property. 

United  States.— Re  Lentz  (1899)  97 
Fed.  486;  Re  Abrams  (1912)  193  Fed. 
271. 

Alabama. — Giovanni  v.  First  Nat. 
Bank  (1876)  55  Ala.  305,  28  Am.  Rep. 
723. 

Arkansas. — ^Richardson  v.  Adler 
(1885)  46  Ark.  43;  Porch  v.  Arkansas 
Mill.  Co.  (1898)  65  Ark.  40,  67  Am.  St 
Rep.  895,  45  S.  W.  51. 

Colorado. — McCrimmon  v.  Linton 
(1894)  4  Colo.  App.  420,  36  Pac.  300. 

Florida. — State  ex  rel.  Peck  v.  Bow- 
den  (1881)  18  Fla.  17. 

Illinois.— Wills  v.  Downs  (1890)  38 
111.  App.  269. 

Kansas.— Guptil  v.  McFee  (1872)  9 
Kan.  30. 

Massachusetts. — Pond  v.  Kimball 
(1869)  101  Mass.  105. 

Missouri — State  ex  rel.  Billingsley 
V.  Spencer  (1877)  64  Mo.  355,  27  Am. 
Rep.  244. 

Nebraska.— Till  v.  Roy  (1878)  3  Neb. 

261. 

Ohio.— <5aylord  v.  Imhoff  (1875)  26 
Ohio  St.  317,  20  Am.  Rep.  762. 

Tennessee. — Spiro  v.  Paxton  (1879) 
3  Lea,  75,  31  Am.  Rep.  630. 

Thus,  in  State  ex  rel.  Billingsley  v. 
Spencer  (Mo.)  supra,  the  court  said: 
"Neither  partner  exclusively  owns  any 
of  the  assets,  nor,  until  a  final  settle- 
ment of  the  partnership  business,  could 
the  officers  determine  the  interest  of 
either  member  in  the  assets  of  the  firm. 
The   amounts  of  money   invested   by 
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them  respectively,  would  be  no  criter- 
ion, for  the  partner  who  furnished  in 
the  first  instance  the  largest  amount 
of  capital,  on  final  settlement,  might 
be  found  to  have  no  interest  whatever 
in  the  assets  then  on  hand.  Suppos- 
ing a  debt  due  to  the  firm  be  gar- 
nished,- could  one  partner  claim  the 
exemption  out  of  that  indebtedness, 
and  the  officer  allow  him  individually 
a  given  amount,  and  the  plaintiff  in 
the  execution  recover  the  balance 
against  the  debtor,  thus  dividing  into 
two,  or  more,  his  single  obligation  to 
the  firm?  The  difficulties  are  not  ob- 
viated, where,  as  in  the  case  at  bar, 
all  the  partners  severally  claim  the 
exemption,  for  still  there  would  have 
to  be  a  settlement  of  the  partnership 
•business  in  order  to  determine  what  to 
allow  each  member.  The  state  of  the 
accounts,  as  before  remarked,  might 
be  such  that  one  or  more  of  the  firm 
would  have  no  interest  whatever,  and 
the  others  would  have  an  excess  over 
the  amount  exempt;  and  if  the  officer 
allowed  each  his  exemption  the  credit- 
or would  b.e  prevented  from  having 
applied  to  his  debt  that  excess  thus 
given  to  a  partner,  or  partner's,  who 
have  no  interest  in  the  assets.  If,  in- 
stead of  severally  claiming,  they  make 
a  joint  claim  to  the  exemption  of  the 
amount  specified  in  the  11th  section, 
it  might  be  that  each  of  the  members 
but  one  owned  all  of  the  property  in 
kind  and  amount  specified  in  the  11th 
section,  and  had  no  right  to  the  exemp- 
tion. The  fact  that  the  difficulties 
suggested  could  not  have  occurred  in 
the  case  at  bar  is  no  answer  to  the 
argument,  for  that  they  would  occur 
in  a  vast  majority  of  cases  is  conclu- 
sive against  the  construction  of  the 
statute  contended  for  by  respondent. 
The  law  declares  the  exemption  in 
favor  of  the  head  of  a  family,  and  this 
precludes  the  officer  from  allowing  it 
to  the  partners  jointly." 

In  Pond  V.  Kimball  (Mass.)  supra, 
it  was  said;  "We  agree  with  the 
plaintiff's  counsel  that  the  statute  is 
humane  and  beneficial  in  its  purpose 
and  operation  and  fairly  entitled  to  as 
liberal  a  construction  as  can  be  given 
it,  consistently  with  its  true  and  just 
interpretation.    There  are  many  diffi- 


culties, however,  in  the  way  of  apply- 
ing it  to  the  case  of  copartners  and 
joint  owners,  and  these  difficulties  we 
find  to  be  insuperable.    Property  pur- 
chased with  the  joint  funds  of  the 
firm,  and  constituting  a  portion  of  its 
capital,  must  necessarily  be  subjected 
to   all    the   incidents   of   partnership 
property.    On  the  decease  of  one  mem- 
ber of  the  firm  it  would  go  to  the  sur- 
viving member,  and  he  would  have  a 
right  to  hold  it,  to  be  used  in  settling 
the  affairs  of  the  concern  and  paying 
its  debts.     In  the  case  of  numerous 
partners,   can   it   be   said  that  each 
would   have   the   right   to   claim,   as 
exempt  from  attachment  for  the  joint 
debts,  $100  worth  of  tools  and  imple- 
ments, and  another  $100  worth  of  ma- 
terials and  stock;  or  is  the  whole  firm 
to  be  considered  as  one  debtor  only? 
Does  the  exempted  property  in  that 
case  belong  to  the  partners  jointly,  or 
does  each  take  a  separate  share?    It 
appears  to  us  that  the  statute  is  in- 
tended to  apply  only  to  the  case  of  a 
single    and    individual    debtor.      The 
exemption  which  it*  gives  is  strictly 
personal.     The  statute  speaks  in  the 
singular   number   throughout,   unless 
possibly  the  clause  as  to  fishermen 
(Gen.  Stat.  chap.  133,  §  32,  cl.  9)  be  an 
exception.     Its  apparent  object  is  to 
secure  to  the  debtor  the  means  of  sup- 
porting himself   and   his   family,    by 
following  his  trade  or  handicraft  with 
tools  belonging  to   himself.     It   also 
provides  that  his  family  are  to  be  se- 
cured in  the  enjoyment  of  certain  in-: 
dispensable  comforts  and  necessaries, 
out  of  his  property.    But  property  be- 
longing to  the  firm  cannot  be  said  to 
belong  to  either  partner  as  his  sepa- 
rate property.    He  has  no  exclusive  in- 
terest in  it.    It  belongs  as  much  to  his 
partner  as  it  does  to  him,  and  cannot, 
in  whole  or  in  part,  be  appropriated 
(so  long  as  it  remains  undivided)  to 
the  benefit  of  his  family.    It  may  be 
wholly     contingent     and     uncertain 
whether  any  of  it  will  belong  to  him 
on  the  winding  up  of  the  business  and 
the  settlement  of  his  account  with  the 
firm." 

In  Re  Abrams  (1912)  193  Fed.  271, 
the  court  said:  "Partnership  credit- 
ors have  a  lien  in  equity  upon  part- 


ANNO.— EXEMPTION— PARTNERSHIP  PROPERTY. 


303 


nership  property  for  the  payment  of 
the  partnership  debts.  Washburn  v. 
Bank  of  Bellows  Falls  (1847)  19  Vt. 
^8.  This  right  is  expressly  provided 
for  in  the  Bankrupt  Law  (chap.  541, 
subd.  3,  §  5f).  Partners  in  an  insol- 
vent partnership  have  no  interests  of 
their  own  in  the  partnership  property, 
but  the  whole  is  subject  to  the  lien  of 
ihe  partnership  creditors.  There  is 
nothing  in  the  partnership  property 
of  such  a  partnership  out  of  which 
the  surviving  partner  is  entitled  to 
any  exemptions.  Re  Mosier  (D.  C.) 
112  Fed.  139.'* 

In  Spiro  v.  Paxton  (Tenn.)  supra, 
the  court  said:  "This  is  not  individ- 
ual property  in  his  hands,  but  the 
property  of  the  firm.  The  individual 
has  no  separate  interest  in  it  until 
the  firm  is  settled  up,  its  debts  paid, 
and  in  this  case,  as  it  is  insolvent,  has 
none  or  will  have  none.  The  policy 
of  the  statute  is  to  exempt  such  prop- 
erty as  is  used  by  the  party  for  the 
benefit  of  his  family  and  their  conven- 
ience, but  does  not  include  property 
owned  by  a  firm  and  used  in  their 
business  for  profit." 

In  Giovanni  v.  First  Nat.  Bank 
(1876)  55  Ala,  305,  28  Am.  Rep.  723, 
it  was  said:  ''It  cannot  be  doubted, 
the  right  of  exemption  is  limited  to  in- 
dividual debtors;  and  in  them  is  a 
positive,  unqualified,  individual  right. 
A  corporation,  or  any  other  artificial 
legal  being,  having  legal  capacity  to 
contract  debts,  is  not  clothed  with  the 
right.  Whatever  of  property  they  may 
own  is  still  subject  to  the  payment  of 
the  debts  they  may  contract.  A  part- 
nership is  an  association  of  two  or 
more  persons,  uniting  'their  money,  ef- 
fects, labor,  and  skill,  or  some  or  all 
of  them,  in  lawful  commerce  or  busi- 
ness,' the  profits  to  be  divided,  or  the 
losses  borne,  in  the  proportions  which 
may  be  agreed  on  by  the  partners.  3 
Kent,  Com.  19.  Two  leading  principles 
govern  the  association :  a  common  in- 
terest in  the  partnership  property,  and 
a  joint  and  several  responsibility  for 
all  its  engagements.  The  individual 
ownership  of  the  money  or  effects  of 
any  kind  which  each  partner  may  con-  • 
tribute  to  the  association,  whether  the 
contribution  is  in  the  first  instance, 


in  the  formation  of  the  partnership,  or 
subsequently,  in  the  course  of  its  exist- 
ence, is  lost,  and  merged  in  the  joint 
and  common  ownership  of  the  partner- 
ship. Either  partner  may,  in  the 
course  of  the  partnership,  dispose  of 
such  property  absolutely;  and  those 
acquiring  title  from  him  can  retain 
it  against  the  partnership,  or  against 
the  members  originally  owning  it.  No 
partner  has  any  exclusive  right  to  any 
part  of  the  partnership  property.  The 
interest,  and  only  individual  interest, 
of  each  partner  in  the  partnership 
property,  is  his  share  in  the  surplus, 
after  the  partnership  accounts  are 
settled,  and  all  just  claims  satisfied. 
8  Kent,  Com.  37.  It  is  a  familiar  prin- 
ciple that  partnership  property  is 
primarily  liable  for  the  payment  of 
partnership  debts,  to  the  exclusion  of 
the  separate  debts  of  the  individual 
partners.  This  liability  is  not  a  lien 
in  favor  of  partnership  creditors;  but 
it  is  made  available  to  the  creditor, 
through  the  recognized  right,  at  law 
and  in  equity,  of  the  partners,  inter 
sese,  to  have  the  partnership  property 
appropriated  first  to  the  discharge  of 
partnership  debts.  When  the  partner- 
ship property  is  drawn  within  the 
jurisdiction  of  a  court  of  equity,  that 
court  regards  it  as  a  trust  fund  for 
the  payment  of  partnership  debts,  and 
subrogates  the  partnership  creditors 
to  the  rights  of  the  partners  inter  sese. 
On  this  fund,  the  trust  for  the  pay- 
ment of  partnership  debts  is  primary 
and  paramount.  2  Story,  Eq.  Jur.  § 
1253.  On  the  death  of  a  partner,  the 
possession  and  title  to  the  partnership 
property  remain  in  the  surviving  mem- 
bers. It  does  not  devolve  on  the  per- 
sonal representative  of  the  deceased 
partner.  The  survivors  hold  it,  and 
are  entitled  to  hold  it,  for  the  purpose 
of  paying  the  debts  and  adjusting  the 
accounts  of  the  partnership.  Such 
are  the  nature  and  character  of  part- 
nership property,  and  the  rights  and 
interests  of  the  partners.  On  such 
property,  it  is  legally  impossible  to 
base  individual  ownership.  Suppose 
any  part  of  such  property  is  claimed 
by  one  member  of  the  partnership? 
Can  such  claim  devest  the  title  of  the 
partnership?    Are  the  other  partners 
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deprived  of  all  interest  in  it?  Or  is 
it  merely  thereby  protected  from  cred- 
itors, the  title  remaining  in  the  part- 
nership, subject  to  all  the  rights  and 
equities  of  the  other  partners?  How 
could  the  value  of  the  property 
claimed  be  estimated?  Is  the  actual 
value — ^the  title  not  being  disputed, 
but  certain  and  fixed — to  control?  Or 
must  the  value  of  the  interest  of  the 
partner  claiming  be  ascertained? 
That  interest,  not  being  capable  of  as- 
certainment until  the  partnership 
debts  are  paid,  has  no  existence  as 
against  process  for  a  partnership  debt. 
It  is  not  seized  under  the  process, 
which  operates  on  the  title  of  the  part- 
nership. Suppose  the  claim  could  be 
made  by  the  partnership  in  its  entire- 
ty ;  how  much  would  be  exempt?  Only 
the  amount,  prescribed  by  the  Consti- 
tution, or  would  that  amount  be  al- 
lowed to  each  partner?  The  latter 
would  multiply  the  exemption,  while 
the  Constitution  contemplates  single 
exemptions.  Without  protracting  the 
discussion  further,  which  is  exhausted 
in  the  decisions  hereinafter  referred 
to,  we  must  say  that  we  can  reach  no 
other  conclusion  than  that  the  Consti- 
tution and  statute  have  no  reference  to 
partnership  property,  and  are  incap- 
able of  just  application  to  it  when  it 
is  seized  under  process  against  the 
partnership  while  the  partnership  is 
continuing,  no  severance  or  division 
of  the  property  among  the  partners 
having  been  made.  The  claim  of 
exemption  which  was  interposed  by 
the  appellant  and  his  partner  to  a  sev- 
eral exemption  may,  as  between  them, 
have  worked  a  severance  of  their  joint 
interest  in  the  property.  Before  the 
claim  was  interposed,  the  levy  of  the 
attachment  had  created  a  lien  on  the 
goods,  which  they  could  not  destroy 
or  impair  by  such  severance.  What 
would  have  been  the  effect  of  such 
severance,  if  it  had  occurred  before 
the  levy  of  the  attachment,  it  is  not 
material  to  inquire." 

In  Richardson  v.  Adler  (1885)  46 
Ark.  43,  the  court  said :  "The  interest 
of  each  partner  in  the  partnership  as- 
sets is  his  portion  of  the  residuum 
after  all  the  liabilities  of  the  firm  are 
liquidated  and  discharged.     Property 


belonging  to  the  firm  cannot  be  said 
to  belong  to  either  partner  as  his  sepa- 
rate property.  It  is  contingent  and 
uncertain  whether  any  of  it  will  be- 
long to  him  on  the  winding  up  of  the 
business  and  the  settlement  of  his 
accounts  with  the  firm.  'Joint  prop- 
erty is  deemed  a  trust  fund,  primarily 
to  be  applied  to  the  discharge  of  part- 
nership debts,  against  all  persons  not 
having  a  higher  equity.  A  long  series 
of  authorities  has  established  this 
equity  of  the  joint  creditors,  to  be 
worked  out  through  the  medium  of  the 
partners;  that  is  to  say,  the  partners 
have  a  right,  inter  sese,  to  have  the 
partnership  property  first  applied  to 
the  discharge  of  th^  partnership  debts, 
and  no  partner  has  any  right,  except 
to  his  own  share  of  the  residue,  and 
the  joint  creditors  are,  in  case  of  in- 
solvency, substituted  in  equity  to  the 
rights  of  th^  partners,  as  being  the 
ultimate  cestuis  que  trust  of  the  fund, 
to  the  extent  of  the  joint  debts.' " 

In  State  ex  rel.  Peck  v.  Bowden 
(1881)  18  Fla.  17,  it  was  said:  "In 
the  nature  of  partnerships,  the  prop- 
erty of  the  firm  is  not  the  individual 
property  of  either  of  the  members. 
Neither  of  them  can,  of  right,  use  the 
property  for  the  payment  of  his  in- 
dividual debts.  The  property  of  the 
firm  is,  in  the  first  instance,  assets 
for  the  satisfaction  of  the  debts  of 
the  concern;  and,  secondly,  for  the 
reimbursement  of  such  members  of  it 
as  are  in  advance  of  his  proper  share 
of  the  capital  and  debts.  Until  the 
share  of  each  member  is  ascertained 
and  severed,  the  assets  are  not  the 
separate  property  of  either,  but  the 
joint  property  of  all,  subject  to  the 
above  conditions." 

In  McCrimmon  v.  Linton  (1894)  4 
Colo.  App.  420,  36  Pac.  300,  the  court 
said:  "While  the  goods  remain  the 
common  property  of  the  firm,  no  part- 
ner has  an  exclusive  right  to  any  of 
them.  'The  interest  of  each  partner 
in  the  partnership  property  is  his 
share  in  the  surplus,  after  the  part- 
nership accounts  are  settled  and  all 
just  claims  satisfied.'  3  Kent,  Ck)m. 
•  37 ;  2  Story.  Eq.  Jur.  §  1263." 

In  Guptil  V.  McFee  (1872)  9  Kan. 
30,  the  court  said:.  "The  reasons  given 
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in  the  case  of  Pond  v.  Kimball  (1869) 
101  Mass.  105,  why  partnership  goods 
are  not  exempt  from  execution  are 
very  strong,  and  we  could  not,  if  we 
would,  add  to  them.  That  our  stat- 
ute exempts  property  in  favor  of  in- 
dividual persons  only,  and  not  in  favor 
of  copartnerships  or  corporations,  we 
would  suppose  would  hardly  be  con- 
troverted; and  yet  it  seems  to  be  con- 
troverted in  this  very  action.  The 
plaintiffs  in  this  action  sue  jointly,  as 
partners.  They  claim,  as  partners, 
that  the  property  is  exempt.  The  prop- 
erty has  never  been  devested  of  its 
partnership  character.  Now,  if  it  be 
admitted  that  our  statute  exempts 
property  in  favor  of  a  copartnership 
or  corporation,  will  it  be  claimed  that 
such  copartnership  or  corporation  may 
take  $400  .worth  only  of  stock  in  trade, 
as  an  individual  may,  or  will  it  be 
claimed  that  such  copartnership  or 
corporation  may  take  an  amount  equal 
to  $40Q  for  each  individual  member  of 
the  copartnership  or  corporation,  let 
the  number  of  such  members  be  great 
or  small?  And  how  is  it  to  be  deter- 
mined whether  .the  copartnership  or 
corporation  will  desire  to  reserve  any- 
thing as  exempt?  May  a  majority  of 
the  members  determine  the  matter? 
Or  may  those  who  own  an  interest 
greater  than  one  half  determine  the 
matter?  And  will  the  minority,  or 
those  who  represent  the  less  interest, 
be  governed  by  the  majority  or  those 
who  represent  the  greater  interest,  or 
vice  versa?  If  one  portion  of  the 
members  is  not  to  be  governed  by  the 
other  portion,  or  if  $400  worth  of  the 
property  is  to  be  exempt  in  favor  of 
some  of  the  members,  and  not  in  favor 
of  others,  how  is  the  exempted  prop- 
erty to  be  separated  from  the  balance? 
Can  the  officer  effect  the  separation? 
Can  any  number  of  the  members  less 
than  a  majority,  or  can  even  a  major- 
ity, do  it?  Some  of  the  members  may 
have  a  great  interest  in  the  copartner- 
ship or  corporation.  Others  may  have 
only  a  small  interest.  Some  members 
of  a  copartnership  have  only  a  slight 
interest  in  the  profits  of  the  business. 
But  if  we  adopt  the  theory,  which  is 
the  true  one,  that  the  exemption  is  in 
favor  of  individuals  only,  and  not  in 
4  A.L.R.— 20. 


favor  of  copartnerships  or  corpora- 
tions, we  are  equally  led  to  the  con- 
clusion that  partnership  property  is 
not  exempt  from  execution.  'Property 
belonging  to  the  firm  cannot  be  said 
to  belong  to  either  partner  as  his  sepa- 
rate property.  He  has  no  exclusive 
interest  in  it.  It  belongs  as  much  to 
his  partner  as  it  does  to  him,  and  can- 
not, in  whole  or  in  part,  be  appropriat- 
ed (so  long  as  it  remains  undivided) 
to  the  benefit  of  his  family.  It  may 
be  wholly  contingent  and  uncertain 
whether  any  of  it  will  belong  to  him 
on  the  winding  up  of  th^  business  and 
the  settlement  of  his  account  with  the 
firm.'  Pond  v.  Kimball  (Mass*)  su- 
pra." 

In  Till  V.  Roy  (1878)  3  Neb.  261,  it 
was  said:  ''We  hold  that  so  long  as 
there  are  unpaid  debts,  no  part  of  the 
partnership  effects  can  be  released 
from  liability  for  their  payment,  with-* 
out  the  consent  of  every  member  of 
the  firm.  'The  corpus  of  partnership 
effects  is  joint  property,  and  neither 
partner,  separately,  has  anything  in 
the  corpus ;  but  the  interest  of  each  is 
only  his  share  of  what  remains  after 
the  partnership  accounts  are  taken.' 
Taylor  v.  Fields  (1799)  4  Ves.  (Jr.) 
396,  31  Eng.  Reprint,  201." 

It  has  been  held  that  the  right  of 
exemption  depends  on  the  power  of 
selection,  and  must  relate  to  property 
of  which  the  execution  debtor  is  the 
absolute  owner,  or  to  property  of 
which  he  is  in  possession  or  has  act- 
ual control  as  against  the  levying  offi- 
cer. Partnership  property  and  assets 
are  primarily  liable  for  the  payment 
of  partnership  debts,  and  each  partner 
has  a  right  to  have  the  firm  property 
first  applied  to  the  discharge  of  firm 
debts.  Gaylord  v.  Imhoff  (1875)  26 
Ohio  St.  317,  20  Am.  Rep.  762,  where- 
in the  court  said :  "The  statute,  when 
applied,  does  not  affect  the  ownership 
of  property  in  any  way;  it  neither 
confers,  takes  away,  nor  changes  the 
debtor's  title  by  partitioning  into  sev- 
eralty that  in  which  there  was  a  joint 
ownership,  or  otherwise;  but,  when 
properly  invoked,  it  simply  exempts 
the  designated  property  from  execu- 
tion, and  leaves  the  ownership  as  it 
was.  The  language  of  the  section 
points  unmistakably  to  property  owned 
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individually.  The  selection  of  the  ex- 
empted property  is  to  be  made  by  the 
execution  debtor,  and  the  property  se- 
lected is  to  be  appraised  and  set  off  to 
the  debtor.  'Partners  are  joint  tenants 
in  their  stock  in  trade,  •  •  .  and  no 
partner  has  an  exclusive  right  to  any 
part  of  the  joint  stock.'  3  Kent,  Com. 
87.  Conceding  that  the  interest  of  a 
partner  in  the  partnership  property 
may  be  seized  in  execution  for  his  in- 
dividual debt,  suppose  a  firm  consist- 
ing of  three  or  more  members,  and 
such  a  seizure  in  execution  of  the  in- 
terest of  one  of  them  in  the  firm  prop- 
erty, and  suppose  such  debtor  partner 
to  be  demanding  the  statutory  exemp- 
tion, we  cannot  see  how  he  could  se- 
lect, or  the  householders  appraise  and 
set  off,  partnership  property  to  him,  if 
the  other  partners  objected ;  and,  even 
if  the  other  partners  were  consenting, 
it  is  plain  that  it  could  only  be  done 
by  first  assigning  certain  of  the  goods 
to  him  in  severalty,  which  would  be 
obtaining  his  exemption  by  contract 
with  the  other  partners,  and  not  by 
virtue  of  the  statutory  right.  But  sup- 
pose a  levy  of  execution  on  the  firm 
property  for  a  firm  debt,  and  a  demand 
for  the  statutory  exemption  made  by 
one  or  two  of  the  partners,  and  the 
others  objecting  to  the  exemptions  be- 
ing made,  there  would  exist  no  right  of 
selection  by  the  demanding  partners, 
and  no  power  to  set  off  by  the  officer, 
and  hence  there  could  be  no  exemp- 
tion under  these  circumstances.  The 
simple  machinery  of  the  statute  is  in- 
applicable and  inadequate  to  the  solu- 
tion of  such  complications.  The  right 
to  the  exemption,  therefore,  manifest- 
ly depends  upon  the  power  of  selec- 
tion, and  this  power  must  relate 
either  to  property  of  which  the  execu- 
tion debtor  is  the  absolute  owner,  or 
to  property  of  which  he  has  the  pos- 
session and  actual  control  as  against 
the  officer  holding  the  execution. 
But  the  court  below  held  that,  where 
all  the  partners  demanded  the  exemp- 
tion, they  were  thereby  all  consent- 
ing to  the  exemption,  and  it  should, 
therefore,  be  allowed.  The  difficulties 
above  suggested  as  to  a  single  part- 
ner,  or   as   to   some   demanding   and 


others  objecting  to  the  exemption, 
arise  and  are  equally  potential  here. 
The  statute  gives  no  countenance  to 
the  idea  that  there  is  to  be  a  joint 
ownership  in  the  property  after  it  is 
exempted  and  set  off;  nor,  as  has  been 
said,  does  it  contemplate  a  partition- 
ing into  severalty  of  that  which  is 
joint  property,  in  order  to  get  at  the 
property  that  may  be  exempted;  and 
in  order  to  get  at  the  joint  property  to 
be  exempted,  where  all  were  demand- 
ing it»  the  consent  of  all  the  partners 
would  have  to  be  given  to  each  selec- 
tion made  by  any  one  of  them,  before 
it  could  be  exempted  and  set  off.  In 
short,  where  all  were  demanding  it, 
the  exemptions  could  only  be  made 
with  the  mutual  agreement  and  con- 
sent of  all  the  partners  as  to  the  se- 
lection of  the  joint  property  to  be 
exempted.  The  right  to  make  such 
consents  and  agreements  would  imply 
either  an  actual  ownership  of  the 
property  by  the  partners,  or  a  posses- 
sion, coupled  with  an  absolute  power 
of  disposition.  In  this  case,  inasmuch 
as  the  partnership  property  had  been 
seized  in  execution  for  a  firm  debt  be- 
fore the  demands  for  exemptions  were 
made,  the  legal  effect  of  this  seizure 
upon  the  property  must  be  considered, 
in  order  to  ascertain  whether  a  right  of 
selection  and  exemption  by  consent  of 
the  partners  remained  after  the  seiz- 
ure. .  .  .  One  of  the  familiar  rules 
in  partnership  is  that  the  partnership 
property  and  assets  are  primarily 
liable  for  the  pasrment  of  partnership 
debts;  and  no  private  creditor  of  a 
partner  can  take,  by  his  execution, 
anything  more  than  that  partner's 
share  in  whatever  surplus  remains, 
after  the  partnership  effects  have  paid 
the  partnership  debts.  The  rule  in 
equity  on  this  point  is  thus  admirably 
stated  by  Mr.  Justice  Story:  'Joint 
property  is  deemed  a  trust  fund,  pri- 
marily to  be  applied  to  the  discharge  of 
partnership  debts,  against  all  persons 
not  having  a  higher  equity.  A  long 
series  of  authorities  has  established 
this  equity  of  the  joint  creditors,  to 
be  worked  out  through  the  medium  of 
the  partners;  that  is  to  say,  the  part- 
ners have  a  right,  inter  sese,  to  have 
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the  partnership  property  first  applied 
to  the  dischargre  of  the  partnership 
debts,  and  no  partner  has  any  right  ex- 
cept to  his  own  share  of  the  residue, 
and  the  joint  creditors  are,  in  case  of 
insolvency,  substituted  in  equity  to 
the  rights  of  the  partners,  as  being 
the  ultimate  cestuis  que  trust  of  the 
fund,  to  the  extent  of  the  joint  debts.' 
Story,  Eq.  Jur.  §  1258." 

Though  the  partnership  is  being 
wound  up,  an  individual  member  is  not 
entitled  to  an  exemption  or  homestead 
out  of  the  partnership  property. 
Kingsley  v.  Kingsley  (1870)  39  Cal. 
665;  Weinrich  v.  Koelling  (1886)  21 
Mo.  App.  133;  Brady  v.  Kreuger 
(1896)  8  S.  D.  464,  59  Am.  St.  Rep.  771, 
66  N.  W.  1083. 

In  Kingsley  v.  Kingsley  (CaL)  su- 
pra, it  appeared  that  a  certain  piece 
of  property  belonging  to  a  partner- 
ship, was  set  off  as  homestead  to  the 
estate  of  a  deceased  partner.  The 
court  held  that  no  homestead  could  be 
claimed  by  one  of  the  partners  out  of 
the  partnership  property,  saying:  "It 
is  very  clear  that  property  which  was 
held  as  partnership  property  could  not 
have  then  been  converted  by  one  of 
the  parties  into  a  homestead." 

In  Weinrich  v.  Koelling  (1886)  21 
Mo.  App.  133,  it  appeared  that  a  son  of 
plaintiff  was  a  partner  of  defendant. 
Being  in  embarrassed  circumstances, 
he  fled.  Being  indebted  to  his  father, 
he  assigned  all  the  property  he  claimed 
as  exempt  to  him  in  the  firm  property, 
for  which  the  suit  was  brought.  The 
question  then  became  material  wheth- 
er he  was  entitled  to  an  exemption  out 
.of  the  property  of  the  partnership 
which  was  being  wound  up.  The  court 
held  that  while  the  property  remained 
partnership  property  there  could  be  no 
exemption  therein.  It  was  also  held 
that  a  claim  of  exemption  could  only  be 
exercised  on  seizure  or  threatened  seiz- 
ure. The  court  said:  "If  the  judgment 
were  treated  as  resting  exclusively  on 
£.  H.  Weinrich's  claim  to  exemption, 
the  plaintiff^s  claim  would  fail,  be- 
cause the  record  fails  to  disclose  that 
this  money  was  ever  seized,  or  threat- 
ened to  be  seized,  for  the  payment  of 
the  assignor's  individual  debts.     The 

seizure  of  the  property  by  the  receiver 


was  one  to  subject  it  to  the  payment 
of  the  partnership  liabilities  only. 
While  it  remained  partnership  prop- 
erty, E.  H.  Weinrich  could  claim  no  ex- 
emption therein,  because  in  this  state 
no  right  of  exemption  is  recognized 
in  partnership  property.  State  ex'  rel. 
Billingsley  v.  Spencer  (1877)  64  Mo. 
355,  27  Am.  Rep.  244.  When  it  ceased 
to  be  partnership  property,  and  be- 
came the  individual  property  of  E.  H. 
Weinrich,  in  the  hands  of  the  receiver, 
then  E.  H.  Weinrich  could  claim  no  ex- 
emption therein  until  there  was  either 
a  sei^sure,  or  a  threatened  seizure,  of 
the  property,  to  subject  it  to  the  pay- 
ment of  his  individual  debts." 

In  Brady  v.  Kreuger  (S.  D.)  supra, 
it  appeared  that  the  defendant  was  in 
possession  of  certain  realty,  which 
was  the  property  of  a  copartnership 
which  had  been  dissolved,  the  plain- 

'  tiff  having  purchased  the  other  part- 
ners' interest  therein.  The  wife  of  a 
former  partner  claimed  a  homestead 
therein,  defendant  being  in  possession 
at  her  request.  The  court  held  that' 
a  partner  was  not  entitled  to  a  home- 
stead in  partnership  property.  It  was 
said :  "The  real  property  in  contro- 
versy being  partnership  property,  no 
homestead  rights  therein  cguld  be  ac- 
quired by  Mr.  and  Mrs.  Kipp,  as 
against  the  copartner.  Section  4034, 
Comp.  Laws,  provides  that  'each  mem- 
ber of  a  partnership  may  require  its 
property  to  be  applied  to  the  discharge 
of  its  debts,  and  has  a  lien  upon  the 
shares  of  the  other  partners  for  this 
purpose,  and  for  the  payment  of  the 
general  balance,  if  any,  due  to  him.' 
Real  estate  belonging  to  a  copartner- 
ship is  subject  to  the  same  rule  as 
the  personal  property  of  such  co- 
partnership. Betts  V.  Letcher  (1890) 
1  S.  D.  197,  46  N.  W.  193.  In  the 
case  at  bar  the  plaintiff,  as  part  of 
the  consideration  for  the  sale  to  him 
by  Kipp  of  his  interest  in  the  .co- 
pa^rtnership  property,  agreed  to  pay 
the  partnership  debts  and  save  Kipp 
harmless  therefrom.     To  hold  that  a 

.  partner,  by  obtaining  possession  of, 
and  using  as  a  residence,  partner- 
ship real  estate,  could  acquire  a  home- 
stead right  therein,  as  against  his  co- 
partner, would  lead  to  great  injustice 
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and  wrong  by  one  partner  to  his  co- 
partner. We  think  both  the  spirit  and 
policy  of  the  law  are  clearly  against 
such  a  claim.  If  Kipp  could  not  have 
claimed  this  property  as  homestead 
property,  as  against  the  plaintiff,  his 
wife  would  occupy  no  better  position 
than  her  husband." 

b.  Application  of  rule, 
1,  Bankruptcy  or  insolvency  of  firm. 

Where  bankruptcy  or  insolvency 
proceedings  are  instituted  against  a 
partnership,  or  an  assignment  for  the 
benefit  of  creditors  is  made  by  it,  the 
individual  partners  are  not  entitled  to 
claim  an  exemption  or  homestead 
rights  in  the  partnership  property. 

United  States.— Re  Hafer  (1868)  25 
Phila.  Leg.  Int.  148,  Fed.  Cas.  No. 
5,896;  Re  Price  (1870)  6  Nat.  Bankr. 
Reg.  400,  Fed.  Cas.  No.  11,410;  Re 
Rupp  (1870)  4  Nat.  Bankr.  Reg.  95, 
Fed.  Cas.  No.  12,141;  Re  Smith  (1874) 
2  Hughes,  307,  Fed.  Cas.  No.  12,979; 
Re  Tonne  (1875)  13  Nat.  Bankr.  Reg. 
370,  Fed.  Cas.  No.  14,095;  Re  Hand- 
lin  (1875)  3  Dill.  290,  Fed.  Cas.  No. 
6,018;  Re  Hughes  (1877)  8  Biss.  107, 
Fed.  Cas..No.  6,842;  Re  Corbett  (1878) 
5  Sawy.  206,  Fed.  Cas.  No.  3,220;  Re 
Croft  Bros.  (1878)  8  Biss.  188,  Fed. 
Cas.  No.  S,404;  Short  v.  McGruder 
(1884)  22  Fed.  46;  Re  Lentz  (1899) 
97  Fed.  486;  Re  McCrary  Bros.  (1909) 
169  Fed.  485;  Jennings  v.  Stannus 
(1911)  112  C.  C.  A.  91,  191  Fed.  347; 
Re  Abrams  (1912)  193  Fed.  271;  Re 
Vickerman  (1912)  199  Fed.  589;  Re 
Bundy  (1914)  218  Fed.  711;  Re  Tur- 
nock  (1916)  145  C.  C.  A.  179,  230 
Fed.  985. 

California* — Cowan  v.  Their  Cred- 
itors (1888)  77  Cal.  403,  11  Am.  St. 
Rep.  294,  19  Pac.  755. 

Illinois. — Fingerhuth  v.  Lachmann 
(1890)  37  III.  App.  489;  Wills  v. 
Downs    (1890)^38  111.  App.  269. 

Indiana. — Ex*  parte  Hopkins  (1885) 
104  Ind.  157,  2  N.  E.  587. 

Maine. — Thurlow  v.  Warren  (1889) 
82. Me.  164,  17  Am.  St.  Rep.  472,  19 
Atl.  158. 

Minnesota. — Prosser  v.  Hartley 
(1882)  35  Minn.  340,  29  N.  W.  156. 

Nebraska.— Miller  v.  Waite  (1899) 
59  Neb.  319,  80  N.  W.  907,  affirmed  on 


rehearing  in   (1900)   60  Neb.  431,  83 
N.  W.  355. 

New  Mexico.— Re  Spitz  Bros.  (1896) 
8  N.  M.  622,  34  L.R.A.  604,  45  Pac. 
1122. 

Ohio.-^Aultman  v.  Wilson  (1896) 
55  Ohio  St.  138,  60  Am.  St.  Rep.  677, 
44  N.  E.  1092. 

South  Carolina. — Ex  parte  Karish 
(1890)  32  S.  C.  437,  17  Am.  St.  Rep. 
865,  11  S.  E.  298. 

Canada. — MacKinnon  v.  Beals 
(1917)  10  Alberta  L.  R.  503,  1  West. 
Week.  Rep.  1328. 

In  Re  McCrary  Bros.  (1909)  169 
Fed.  485,  one  of  the  members  of  a 
bankrupt  partnership  claimed  a  home- 
stead in  a  building  owned  and  used 
as  a  store  by  the  partnership),  a  part  of 
which  was  occupied  as  a  dwelling  by 
the  member  claiming  the  homestead. 
The  court  held  that  a  member  of  a 
partnership  could  not  claim  a  home- 
stead in  partnership  property,  saying: 
'The  statute  of  this  state  provides 
that  'no  property,  real  or  personal, 
held  or  owned  by  partners  as  part- 
nership property,  or  purchased  with 
partnership  funds  for  partnership  pur- 
poses, shall  be  subject  of  homestead 
or  other  exemption,  as  against  co- 
partners of  partnership  creditors/ 
Ala.  Code  1907,  §  4166.  The  evi- 
dence was  that  the  bankrupts,  as  part^ 
ners,  were  carrying  on  a  mercantile 
business  under  a  lease,  on  the  prop- 
erty now  claimed  as  exempt  by  Wil- 
son T.  McCrary;  that  while  so  oc- 
cupying the  property  they  purchased 
it,  paying  for  it  with  partnership 
funds  and  other  partnership  assets; 
and  that  they  continued  to  occupy  the. 
property  as  a  partnership  store.  Said 
Wilson  T.  McCrary  at  the  same  time 
lived  on  the  land  with  his  family  from 
January,  1905.  The  deed  of  convey- 
ance was  made  to  said  Wilson  T.  Mc- 
Crary and  Felix  L.  McCrary  jointly, 
each  owning  an  undivided  half  inter- 
est in  the  property.  It  was  subse- 
quently occupied  and  used  in  part  as 
a  store,  carried  on  by  said  joint  own- 
ers under  the  partnership  name  of  Mc- 
Crary Brothers.  Wilson  T.  McCrary 
also  occupied  a  part  of  the  property 
as  a  dwelling  for  himself  and  family. 
If  it  was  his  individual  property,  the 
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fact  that  he  used  a  part  of  it  as  a  store 
would  not  deprive  him  of  his  right  to 
claim  it  as  a  homestead,  and  to  have 
it  exempt  to  him  as  such.  But  the 
property  was  purchased  with  partner- 
ship funds,  so  far  as  the  same  has  been 
paid  for.  It  is  owned  and  held  by 
Felix  L.  and  Wilson  T.  McCrary,  who 
are  partners  carrying  on  business  as 
such  on  a  part  of  it.  There  is  no  evi- 
dence that  said  Felix,  an  undivided 
half  owner  of  the  property  and  a  part- 
ner, has  ever  consented  to  the  exemp- 
tion claimed  by  said  Wilson.  More- 
over, no  such  claim  was  made  by  filing 
the  same  in  the  probate  court  prior  to 
the  filing  of  the  petition  in  bank- 
ruptcy, and  none  was  made  in  the 
petition  in  bankruptcy.  Re  Steven- 
son (1899)  2  Am.  Bankr.  Rep.  231,  93 
Fed.  789;  Re  Grimes  (1899)  2  Am. 
Bankr.  Rep.  730,  96  Fed.  529.  It  has 
been  held  that,  when  an  application 
i.s  made  at  a  proper  time  and  in  the 
proper  way  for-  a  homestead  exemption 
out  of  partnership  property,  it  should 
be  strictly  construed  as  against  such 
application.  Re  Jennings  (1909)  166 
Fed.  639;  Re  Camp  (1899)  91  Fed.  745. 
Now  the  property  in  controversy  was 
purchased  with  partnership  funds  and 
was  owned  by  partners,  and  the  ques- 
tion is:  Was  it  purchased  for  part- 
nership purposes,  or  was  it  owned  or 
held  as  partnership  property  ?  In  view 
of  the  evidence,  direct  and  circum- 
stantial, and  drawing  all  reasonable 
and  just  inferences  therefrom,  it  can- 
not, in  my  opinion,  be  said  that  the 
referee  erred  in  his  conclusions,  and 
that  here  has  been  a  miscarriage  of 
justice  therein." 

In  Re  Handlin  (1875)  3  Dill.  290, 
Fed.  Cas.  No.  6,018,  each  of  two  part- 
ners claimed  individual  exemptions  of 
the  amount  allowed  by  the  Constitu- 
tion of  Arkansas  in  the  property  of 
the  bankrupt  partnership.  The  Bank- 
ruptcy Act  provided  for  the  exemp- 
tion of  household  furniture  and  other 
necessary  articles  to  a  certain  amount, 
and  such  other  property  as  was  ex- 
empted from  levy  and  sale  upon  exe- 
cution or  other  process  under  the  pro- 
visions of  the  law  of  the  state  in  which 
the  bankrupt  had  his  domic il.  The 
Constitution  of  the  state  provided  for 


the  exemption  of  all  peiPsonal  property 
of  a  resident  to  a  certain  value,  which 
might  be  selected  from  sale  on  execu- 
tion or  other  process  issued  for  the 
collection  of  a  debt.  The  court  held 
that  under  these  provisions  bankrupt 
copartners  were  not  entitled  to  sepa- 
rate or  individual  exemptions  in  the 
partnership  property. 

In  Cowan  v.  Their  Creditors  (1888) 
77  CaL  403,  11  Am.  St.  Rep.  294,  19 
Pac.  755,  it  appeared  that  a  partner- 
ship conducting  a  business  of  fruit 
growing  filed  a  petition  to  be  declared 
insolvent.  Each  of  the  partners  filed 
a  petition  for  an  exemption  out  of 
the  firm  property.  In  sustaining  a  de- 
nial thereof,  the  court  held  that,  in  an 
insolvency  proceeding  instituted  by  a 
partnership,  neither  member  could 
claim  to  have  any  part  of  the  partner- 
ship property  or  assets  set  apart  to 
him  as  exempt. 

In  Fingerhuth  v.  Lachmann  (1890) 
37  111.  App.  489,  it  appeared  that  a  part- 
nership made  an  assignment  for  the 
benefit  of  creditors.  One  of  the  part- 
ners claimed-  an  exemption  as  head  of 
a  family.  The  petition  was  dismissed 
on  demurrer.  Sustaining  the  ruling, 
the  court  said :  "The  only  question  in 
the  case  is  whether  the  statutory  ex- 
emptions can  be  taken  from  partner- 
ship property.  That  is  a  new  question 
in  this  state,  and  elsewhere  the  au- 
thorities are  conflicting.  Down  to  1878 
they  are  collected  in  Thompson  on 
Homestead  &  Exemptions,  of  that  date. 
It  is  unnecessary  to  review  and  weigh 
those  authorities  here,  as  the  same 
reasons  for  which  the  supreme  court, 
in  Trowbridge  v.  Cross  (1886)  117  111. 
109,  7  N.  E.  347,  denied  a  homestead 
to  one  partner,  in  real  property  of  a 
firm,  apply  with  equal  force  to  exclude 
exemptions  from  the  personal  property 
of  a  firm."  See,  to  the  same  effect, 
Wills  V.  Douns  (1890)  38  m.  App.  269. 

In  the  case  of  Re  Croft  Bros.  (1878) 
8  Bliss.  188,  Fed.  Cas.  No.  3,404,  it  ap- 
peared that,  in  a  voluntary  assignment 
of  property  by  a  partnership,  the  as- 
signee exempted  to  one  of  the  part- 
ners certain  property  as  articles  of 
trade.  It  also  appeared  that  the  part- 
ner to  whom  the  property  was  ex- 
empted had  paid  for  a  house  and  fur« 
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niture  out  of  'the  partnership  assets. 
It  was  held  that  an  individual  member 
of  a  partnership  could  not  claim  ex- 
emptions from  the  copartnership  as- 
sets until  after  all  the  creditors  had 
been  paid.  The  court  said :  ''But  this 
court  has  uniformly  held  that  ex- 
emptions cannot  be  taken  from  co- 
partnership assets  that  the  partner- 
ship assets  are  a  trust  fund  for  the 
payment  of  the  creditors  of  the  firm, 
and  that  no  exemptions  can  be  set 
apart  from  them  to  the  individual 
partners,  until  all  the  partnership 
debts  are  paid.  This  has  been  the  rule 
of  this  court  ever  since  I  have  been 
upon  the  bench,  and  I  think  ever  since 
the  Bankrupt  Law  was  passed." 

In  the  case  of  Re  Turnock  (1916) 
145  C.  C.  A.  179,  230  Fed.  985,  it  ap- 
peared  that  a  partnership  was  dis- 
solved, and  the  property  was  divided 
between  the  partners.  The  partner- 
ship was  insolvent,  and  was  subse- 
quently adjudicated  a  bankrupt.  The 
trustee  set  off  exemptions  to  the  in- 
dividual members  of  the  partnership, 
which  were  objected  to;  The  court 
held  that  under  the  law  of  Indiana  no 
exemptions  were  allowed  out  of  part- 
nership assets,  saying:  "We  cannot 
agree  with  Crawford  v.  Sternberg 
(1915)  135  C.  C.  A.  641,  220  Fed.  73, 
that  moneys  withdrawn  by  each  part- 
ner, with  the  consent  of  his  copart- 
ners, on  the  eve  of  bankruptcy  and  for 
the  purpose  of  thereby  securing  an  ex- 
emption, may  be  thus  retained  by  him. 
In  so  far  as  such  moneys  are  in  his 
possession  at  the  time  of  filing  the  peti- 
tion, they  must  be  deemed  firm,  not 
individual,  assets,  for  all  purposes.'^ 

In  Ex  parte  Hopkins  (1885)  104  Ind. 
157,  2  N.  E.  587,  the  assignee  set  off 
as  exempt  to  each  partner  who  com- 
posed the  firm  which  had  assigned  its 
property  for  the  benefit  of  creditors 
certain  property  to  be  selected  by 
the  partners.  The  court  having  re- 
fused to  confirm  the  assignee's  find- 
ings, he  appealed.  The  court  held 
that  a  partner  could  not  claim  an 
exemption  out  of  partnership  prop- 
erty, sa3ring:  "It  is  settled  by  the 
decisions  of  this  court,  however, 
that  partnership  property,  or  an  in- 
terest therein,  cannot  be  claimed  by 


a  member  of  the  firm  as  exempt  from 
sale  on  execution  for  a  partnership 
debt.  Love  v.  Blair  (1880)  72  Ind. 
281;  Smith  v..  Harris  (1881)  76  Ind. 
104;  State  ex  rel.  Talbott  v.  Emmons 
(1885)  99  Ind.  452.  The  interest  of 
a  partner  in  partnership  property  is 
not  an  interest  in  the  specific  property, 
but  an  interest  in  what  may  remain 
of  the  partnership  assets,  after  the 
payment  and  discharge  of  all  debts  and 
liabilities  of  the  firm  to  third  persons 
and  to  each  other  upon  the  close  of  the 
copartnership  business." 

In  Thurlow  v.  Warren  (1889)  82  Me. 
164,  17  Am.  St.  Rep.  472,  19  Atl.  158, 
it  appeared  that  plaintiffs  were  co- 
partners, owning  a  pair  of  oxen.  An 
assignment  was  made  for  the  benefit 
of  creditors.  The  assignee  having 
taken  the  pair  of  oxen,  the  plaintiffs 
sought  to  replevy  them,  on  the  ground 
that  they  were  exempt.  It  was  held 
that  the  statute  applied  only  to  in- 
dividually owned  property,  and  not  to 
that  owned  jointly.  The  court  said: 
"The  clause  under  which  this  case 
falls  provides,  'If  he  has  more  than 
one  pair  of  working  cattle,  he  may 
elect,'  etc.,  with  several  like  uses  of 
the  singular  pronoun.  Rev.  Stat.  chap. 
81,  §  62,  cl.  7.  It  would  seem,  there- 
fore, that  the  property  which  can 
claim  exemption  from  writ  and  execu- 
tion must  be  owned  in  severalty,  and 
not  jointly." 

In  the  case  of  Re  Price  (1870)  6 
Nat.  Bankr.  Reg.  400,  Fed.  Cas.  No. 
11,410,  a  partner  applied  for  an  allow- 
ance out  of  the  partnership  assets.  It 
was  held  that  under  the  provisions  of 
the  Bankrupt  Act  an  exemption  could 
not  be  allowed  to  individual  partners 
out  of  the  partnership  estate,  as  such 
exemption  could  only  be  allowed  in 
cases  where  there  was  a  surplus  after 
payment  of  the  partnership  creditors. 

In  Prosser  v.  Hartley  (1886)  35 
Minn.  340,  29  N.  W.  156,  it  appeared 
that  a  partnership  had  assigned  its 
property  for  the  benefit  of  creditors. 
The  suit  was  instituted  by  the  suc- 
cessor of  the  assignee,  to  recover  the 
value  of  certain  goods  which  were  in 
the  assignee's  hands,  and  were  con- 
verted to  his  own  use.  He  had  turned 
over  to  the  members  of  the  partner- 
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ship  certain  articles  as  exempt.  The 
court  held  that  no  right  of  exemption 
in  partnership  property  existed  in  fa- 
vor of  either  of  the  partners,  saying: 
'This  property  had  been  partnership 
property  and,  so  long  as  it  was  such, 
no  right  of  exemption  existed  in  re- 
spect to  it  in  favor  of  the  copartners, 
nor  of  either  of  them." 

In  the  case  of  Re  Bundy  (1914)  218 
Fed.  711,  it  appeared  that  a. partner- 
ship filed  a  petition  4n  bankruptcy. 
One  of  the  members  claimed  an  ex- 
emption out  of  the  partnership  prop- 
erty. The  referee  denied  the  claim. 
In  sustaining  the  finding  of  the  ref- 
eree, the  court  said:  "The  question 
here  presented  is  whether  a  member 
of  a  copartnership  is  entitled  to  ex- 
emptions out  of  the  partnership  estate. 
Exemptions  allowed  bankrupts  are 
governed  by  the  state  law,  or,  as  ex- 
pressed in  the  United  States  Bankrupt- 
cy Law  of  July  1,  1898  (chap.  3,  §  6a) : 
This  act  shall  not  affect  the  allow- 
ance to  bankrupts  of  the  exemptions 
which  are  prescribed  by  the  state  laws 
in  force  at  the  time  of  the  filing  of 
the  petition  in  the  state  wherein  they 
have  had  their  domicil  for  the  six 
months,  or  the  greater  portion  thereof, 
immediately  preceding  the  filing  of  the 
petition/  In  this  situation,  recourse 
must  be  had  to  the  exemptions  allowed 
under  the  laws  of  this,  state,  and  as 
interpreted  by  its  supreme  court.  It 
does  not  appear,  however,  that  the 
Mississippi  supreme  court  has  passed 
upon  the  precise  question  at  issue; 
but  counsel  for  the  bankrupt  and  the 
referee  have  cited  a  number  of  Mis- 
sissippi cases,  considered  as  establish- 
ing their  respective  positions.  The 
court  has  examined  these  authorities, 
with  the  conclusion  that  none  cited 
control  the  case  at  bar.  .  .  .  The 
subject  of  'exemptions'  is  exhaustively 
treated  in  Cyc,  which  authority  is  de- 
cidedly against  individual  parties 
claiming  exemptions  in  the  partner- 
ship property  as  against  the  partner- 
ship debt;  numerous  reasons,  with 
authorities,  being  advanced  in  support 
of  the  proposition:  'By  the  great 
weight  of  authority,  individual  part- 
ners cannot  claim  exemptions  in  the 
partnership    property    as    against    a 


partnership  debt.  This  is  held  on  va- 
rious different  grounds:  (1)  On  the 
well-known  ground  that  partnership 
property  is  subject  to  the  payment  of 
partnership  debts,  before  all  other 
claims;  (2)  the  impracticability,  or 
even  inequity,  of  allowing  an  exemp- 
tion out  of  the  property;  (3)  that  un- 
der the  theory  of  the  civil  law  that  a 
partnership  is  an  entity, — a  theory  not 
generally  recognized  by  the  common 
law,  and  one  which  is  inconsistent 
with  its  principles, — and  that  the  part- 
nership property  does  not  belong  to 
the  individual  partners,  but  to  the 
fi^rm,  that  is,  to  the  legal  entity;  (4) 
that  the  different  exemption  statutes 
contemplate  only  individuals,  and 
have  no  reference  to  partnerships. 
.  .  .'  18  Cyc.  1383  (citing  author- 
ities). There  can  be  little  doubt  of 
the  correctness  of  the  law  as  above 
stated,  and,  without  the  state  law  ex- 
pressly provides  for  exemptions  out 
the  firm's  assets,  it  followjs  that  this 
bankrupt  has  no  claim  against  the  es- 
tate of  exemptions.  Collier's  Work 
on  Bankruptcy,  1914  ed.,  an  acknowl- 
edged authority,  discussing  this  ques- 
tion, beginning  at  page  196,  states 
that  'on  principle,  they  [the  individual 
partners]  cannot  claim  exemptions 
therefrom,  the  partnership  being  an 
entity,  and  the  partners  having  no  in- 
terest in  the  assets  until  all  its  cred- 
itors are  paid.'  Re  Beauchamp  (1900) 
3  N.  B.  N.  Rep.  712,  101  Fed.  106;  Re 
Mosier  (1901)  112  Fed.  138.  The  posi- 
tion of  the  Federal  courts  upon  this 
question  is  convincingly  stated  by  the 
circuit  court  of  appeals,  ninth  judicial 
circuit,  in  the  case  of  Jennings  v.  Stan- 
nus  (1911)  27  Am.  Bankr.  Rep.  384, 
112  C.  C.  A.  91,  191  Fed.  347,  in  which 
it  is  laid  down:  'The  strong  reason 
in  support  of  this  view  rests  upon  the 
innate  difference  between  the  individ- 
ual and  a  copartnership,  as  it  relates 
to  their  respective  property  rights. 
Each  is  a  distinct  entity.  The  former 
holds  by  the  exclusive  right,  subject 
only  to  the  right  of  his  creditors  to 
have  his  property  applied  to  their  legit- 
imate demands.  Exemption  statutes 
are  enacted  to  meet  this  express  con- 
dition, to  relieve  the  debtor  in  a  meas- 
ure against  the  demands  of  his  cred- 
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itors,  that  he  may  yet  enjoy  the  neces- 
sary comforts  of  life.  The  latter  holds 
by  right  of  the  individual  members, 
whose  respective  interests  in  the  prop- 
erty depend  upon  mutual  agreement 
between  them,  the  whole  being  subject 
to  the  debts  of  the  firm.  The  individ- 
ual interest  in  the  partnership  prop- 
erty is  joint,  and  each  partner  has 
the  right  to  have  the  property  applied 
first  to  the  partnership  debts  before 
either  is  entitled  to  a  segregation  of 
his  own  interest.  Levy  and  execution, 
it  is  true,  may  proceed  against  the  in- 
dividual interest;  but,  when  made,  the 
same  is  of  the  interest  subject  to  the 
debts  of  the  concern,  and  a  settlement 
of  the  copartnership  affairs  is  neces- 
sary in  the  end  to  determine  what  the 
purchaser  has  really  acquired.  So 
that  it  seems  illogical  to  say  that  ex- 
emption in  favor  of  a  partner  is  with-  • 
in  the  purview  of  the  statute,  unless 
specially  mentioned  and  declared' — 
citing  Pond  v.  Kimball  (1869)  101 
Mass.  105;  Re  Demarest  (1901)  110 
Fed.  638.  This  court  is,  as  all  courts 
should  be,  inclined  to  allow  an  exemp- 
tionist  the  benefit  of  the  most  liberal 
construction  of  the  Exemption  Laws; 
but  without  a  clear-cut,  convincing, 
and  binding  decision  of  the  Mississip- 
pi 'supreme  court  upon  this  question, 
the  court,  in  view  of  the  foregoing, 
must  sustain  the  finding  of  the  ref- 
eree, and  deny  the  bankrupt  the  ex- 
emption claimed." 

In  Miller  v.  Waite  (1899)  59  Neb. 
319,  80  N.  W.  907,  affirmed  on  rehear- 
sing in  (1900)  60  Neb.  431,  83  N.  W. 
355,  it  appeared  that  a  partnership 
had  made  an  assignment  to  the  plain- 
tiff of  all  the  firm  property,  excepting 
a  certain  amount  which  the  members 
individually  claimed  as  exempt.  The 
defendants  seized  all  the  goods  while 
in  the  hands  of  the  plaintiff,  and  con- 
verted them  to  their  own  use.  A  de- 
murrer to  the  petition  having  been 
sustained,  the  plaintiff  appealed.  In 
reversing  the  judgment  the  court  held, 
among  other  things,  that  the  partner- 
ship property  was  not  exempt.  It  was 
said:  "It,  in  express  terms,  conveyed 
to  Miller  all  the  property  and  effects 
of  the  firm,  *not  exempt  from  attach- 
ment and  execution.'    No  part  of  the 


property  was  exempt  (Wise  v.  Frey 
(1878)  7  Neb.  134,  29  Am.  Rep.  880; 
Lininger  v.  Raymond  (1879)  9  Neb. 
40,  2  N.  W.  359),  and  the  title  to  the 
whole  of  it,  therefore,  vested  in  the 
assignee,  and  was  held  by  him  in  trust 
for  creditors,  notwithstanding  the 
statement  in  the  deed  that  each  of  the 
partners  claimed  an  exemption." 

In  the  case  of  Re  Corbett  (1878)  5 
Sawy.  206,  Fed.  Cas.  No.  3,220,  it  ap- 
peared that  the  assignee  in  bankrupt- 
cy of  a  firm  obtained  an  order  to  show 
cause  why  certain  personal  property 
retained  by  the  members  of  the  bank- 
rupt partnership  as  household  and 
kitchen  furniture  should  not  be  deliv- 
ered to  the  assignee.  The  court  said: 
'The  individuals  can  claim  no  exemp- 
tion out  of  the  partnership  estate. 
Neither  member  of  this  insolvent  firm 
has  any  such  interest  in  any  particular 
article  of  partnership  property  that  he 
can  claim  it  as  exempt,  or  that  it  can 
be  set  apart  to  him  as  property  be- 
longing to  him." 

In  the  case  of  Re  Spitz  Bros.  (1896) 
8  N.  M.  622,  34  L.R.A.  604,  45  Pac. 
1122,  it  appeared  that  a  partnership 
had  assigned  its  property  for  the  ben- 
efit of  creditors.  Each  of  the  mem- 
bers claimed  an  exemption  out  of  the 
partnership  property.  The  court  held 
that  a  member  of  a  partnership  could 
not  claim  an  exemption  out  of  part- 
nership property,  saying:  "And  this 
leaves  for  determination  the  proposi- 
tion contended  for  by  counsel  for  ap- 
pellants with  much  force  and  serious- 
ness, which  is,  Can  each  and  every 
member  of  an  insolvent  partnership, 
who  is  a  resident  of  the  territory,  the 
head  of  a  family,  and  not  the  owner 
of  a  homestead,  claim  and  hold  out 
of  the  partnership  assets  of  the  in- 
solvent firm,  $500,  or  the  equivalent  in 
property?  We  think  not.  .  .  . 
There  seems  to  be  no  doubt  at  this 
time  but  that  the  partnership  assets 
of  an  insolvent  firm  constitute  a  trust 
fund  for  the  benefit  of  the  creditors 
of  the  partnership.  And  the  only  way 
in  which  individual  partners  of  the 
insolvent  firm  could  avail  themselves 
of  an  exemption  out  of  the  partnership 
assets,  before  the  partnership  debts 
are  paid,  would  be  by  a  direct  stat- 


ANNO.— EXEMPTION— PARTNERSHIP  PROPERTY. 


313 


utory  remedy,  and  we  have  no  such 
statute  here." 

In  Aultman  v.  Wilson  (1896)  55 
Ohio  St.  138,  60  Am.  St.  Rep.  677,  44 
N.  E.  1092,  it  appeared  that  the  as- 
signee of  a  firm  had  allowed  each  of 
the  members  of  a  copartnership  an 
exemption.  The  court  held  that  mem- 
bers of  the  insolvent  firm  were  not  en- 
titled to  exemptions  out  of  the  part- 
nership property  after  it  had  been 
seized  in  execution  by  partnership 
creditors,  notwithstanding  all  the 
members  demanded  the  exemption.  It 
was  said:  "However  conflicting  the 
decisions  elsewhere  may  be,  it  is  set- 
tled in  this  state  that  'the  members  of 
an  insolvent  firm  are  not  entitled  to 
the  statutory  exemptions  out  of  part- 
nership property,  after  it  has  been 
seized  in  execution  by  partnership 
creditors,  notwithstanding  all  the 
members  join  in  demanding  the  exemp- 
tions.' Gaylord  v.  Imhoff  (1875)  26 
Ohio  St.  317,  20  Am.  Rep..  362.  And  it 
is  manifest  that  the  vesting  of  the 
partnership  property  in  an  assignee 
for  the  benefit  of  creditors  is  the  legal 
equivalent  of  its  seizure  in  execution." 

In  the  case  of  Re  Tonne  (1875)  13 
Nat.  Bankr.  Reg.  170,  Fed.  Gas.  No. 
14,095,  it  was  held  that  a  partner  of  a 
firm  in  involuntary  bankruptcy  could 
not  have  an  exemption  out  of  the  joint 
estate. 

In  the  case  of  Re  Hafer  (1868)  25 
Phila.  Leg.  Int.  148,  Fed.  Cas.  No. 
5,896,  it  appeared  that  the  assignee  in 
bankruptcy  of  a  firm  set  apart  the 
separate  property  of  the  bankrupts  in 
his  certificate  of  exempted  property, 
but  refused  to  allow  them  any  of  the 
partnership  assets.  The  bankrupts  ex- 
cepted to  this  certificate.  The  court 
held  that  the  state  Exemption  Laws 
were  not  applicable  to  partnership 
property,  and  the  act  of  Congress  re- 
ferred only  to  the  separate  property 
of  the  partner,  saying:  "As  I  under- 
stand this  case,  all  the  separate  prop- 
erty of  each  bankrupt  has  been  al- 
lowed to  him  as  exempted.  The  state 
Exemption  Laws  have  been  decided 
by  the  state  courts  not  to  apply  to 
Wtnership  property;  and  the  words 
of  the  act  of  Congress  manifestly  re- 


fer only  to  separate  property  of  the 
debtor." 

In  Ex  parte  Karish  (1890)  32  S.  C. 
437,  17  Am.  St.  Rep.  865,  11  S.  E.  298, 
it  appeared  that  a  partnership  had 
ostensibly  made  an  assignment  of 
their  property.  This  assignment  was 
set  aside  as  fraudulent,  and  a  receiv- 
er was  appointed.  Each  member 
thereupon  petitioned  to  have  a  home- 
stead in  the  partnership  property.  It 
was  held  that,  until  the  partnership 
creditors  had  been  satisfied,  the  part- 
ners were  not  entitled  to  an  exemption 
out  of  the  firm  assets.  The  court  said : 
'There  can  be  no  doubt  that,  until 
the  partnership  creditors  are  provided 
for,  the  individual  partners  have  no 
interest,  that  is,  can  claim  no  indi- 
vidual right  in  the  partnership  assets, 
they  being  entitled  to  their  shares  in 
whatever  may  remain  after  the  part- 
nership creditors  have  been  provided 
for.  As  is  said  by  Simpson,  Ch.  J.,  in 
Hutzler  Bros.  v.  Phillips  (1887)  26 
S.  C.  150,  4  Am.  St.  Rep.  687,  1  S.  E. 
502:  'The  property  of  the  firm  is  not 
liable  for  the  separate  debt  of  a  mem- 
ber; only  the  interest  of  the  member 
is  liable,  which  is  nothing  until  the 
firm  debts  are  paid.'  Now,  as  it  ap- 
peared in  this  case  that  the  partner- 
ship assets  were  insufficient  for  the 
payment  of  the  partnership  debts, 
which  not  only  had  not  been,  but 
would  not  be,  paid  by  such  assets,  it 
is  quite  clear  that  neither  of  the  peti- 
tioners had  any  right  to  any  portion 
of  such  assets,  and  the  exemption  was 
refused  properly,  for  the  reason  that 
neither  of  them  had  any  right  to  the 
property  out  of  which  the  exemption 
was  refused,  and  not  because  it  was 
partnership  property.  The  case  is 
somewhat  analogous  to  that  of  tenants 
in  common  claiming  a  homestead  out 
of  lands  descending  to  them  as  heirs 
of  their  ancestor,  whose  debts  have 
not  been  paid.  Until  such  debts  are 
provided  for,  the  heirs  can  claim  no 
homestead  as  against  their  own  debts, 
not  because  the  lands  are  undivided 
and  are  held  by  them  in  common,  but 
because  their  right  to  the  same  is  de- 
pendent upon  the  payment  of  the  debts 
of  the  ancestor.  They  cannot,  except 
in  the  case  of  a  widow  and  children, 
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specially  provided  for  by  statute,  even 
make  such  claim  against  the  debts  of 
the  ancestor." 

In  the  case  of  Re  Vickerman  (1912) 
199  Fed.  589,  it  appeared  that  a  trus- 
tee in  bankruptcy  set  apart  to  one  of 
the  partners  a  certain  amount  of  part- 
nership property  as  exempt.  A  cred- 
itor having  put  in  his  claim,  the  ref- 
eree allowed  the  claim  against  the  ex- 
emption, and  ordered  the  trustee  to 
sell  the  property  set  aside  as  exempt, 
and  the  creditor  to  be  paid  out  of  the 
proceeds.  The  court  held  that  the  or- 
der directing  the  sale  of  the  property 
was  correct,  as  neither  of  the  bank- 
rupts was  entitled  to  exemptions  out 
of  the  partnership  property,  but  that 
portion  of  the  order  which  directed  the 
application  of  the  proceeds  of  such 
sale  to  the  payment  of  the  creditor  was 
erroneous.  It  was  said:  "The  order 
of  the  referee,  dated  June  15,  1912,  so 
far  as  it  directed  the  trustee  herein  to 
sell  the  personal  property  claimed  by 
the  bankrupts,  and  theretofore  set 
aside  to  them  by  said  trustee  as  their 
exemptions,  was  correct,  for  the  rea- 
son that  said  bankrupt,  and  neither  of 
them,  was  entitled  to  exemption  out  of 
the  partnership  property,  and  to  that 
extent,  and  for  that  reason,  should  be 
affirmed.  That  portion  of  the  order, 
however,  that  directed  the  application 
of  the  proceeds  from  said  sale  to  the 
payment  of  the  claim  of  said  H.  E.  Dor- 
othy, is  erroneous." 

In  Re  Lentz  (1899)  2  N.  B.  N.  Rep. 
190,  97  Fed.  486,  it  appeared  that  an 
exemption  was  allowed  to  each  mem- 
ber of  a  partnership.  The  court  held 
that  the  partnership  property  was  not 
that  of  either  of  the  partners,  but 
was  a  trust  fund  for  the  payment  of 
the  firm's  creditors,  and  therefore  in- 
dividual members  could  not  claim  an 
exemption  out  of  the  partnership  prop- 
erty, saying:  "This  brings  us  to  the 
only  remaining  question,  and  that  is. 
Can  the  individual  partners  compos- 
ing the  firm  of  Lentz  &  Odegard  claim 
an  individual  exemption  out  of  the 
partnership  property?  If  the  supreme 
court  of  the  state  had  decided  this 
question,  it  would  be  my  duty,  as  well 
as  pleasure,  to  follow  it.  In  the  ab- 
sence of  such  decision,  the  question 


must  be  decided  upon  principle  and 
authority.  The  state  law  says  the 
debtor  may  select  from  his  property 
certain  property  which  shall  be  ex- 
empt. .  .  ,  The  clear  weight  of 
authority  is  in  support  of  the  prop- 
osition that  individual  partners  can- 
not claim  an  exemption  from  the  part- 
nership property  of  an  insolvent  firm 
against  the  protest  of  the  firm's  cred- 
itors. There  are  a  few  authorities 
that  have  held  that,  if  the  partners 
all  consent,  then  an  individual  partner 
can  claim  his  individual  exemption 
from  the  firm  property ;  but  in  a  bank- 
ruptcy proceeding  there  are  no  part- 
ners to  consent  after  adjudication  in 
bankruptcy,  and  such  a  holding  vi- 
olates the  conceded  law  that  the  part- 
nership property  is  a  trust  fund  for 
creditors,  and  not  for  the  partners  of 
an  insolvent  partnership.  In  the  case 
of  Re  Handlin  (1875)  3  Dill.  290,  Fed. 
Cas.  No.  6,018,  Judge  Dillon,  then  cir- 
cuit judge  of  this  circuit,  sustains  the 
view  here  taken;  and  I  should  feel  con- 
strained to  follow  thid  decision,  even 
were  it  contrary  to  my  own  opinion. 
It  is  true,  he  is  deciding  a  case  under 
the  Arkansas  statute,  but  he  decides 
upon  principle  and  authority." 

In  the  case  of  Re  Abrams  (1912)  193 
Fed.  271,  it  appeared  that  one  of  the 
members  of  a  partnership  abandoned 
his  interest  therein  in  order  that  the 
other  member  could  claim  an  exemp- 
tion out  of  the  firm  assets.  The  court 
held  that  a  mere  abandonment  by  one 
partner  of  his  interest  would  not  per- 
mit the  other  to  claim  an  exemption  out 
of  the  firm  property.  It  was  said:  "It  is 
sufficient  that  there  is  a  finding  that 
the  partnership  was  insolvent,  and  that 
the  partners  knew  it,  and  that  it  was 
the  purpose  of  Friedlander  to  abandon 
the  estate  to  his  creditors,  without  a 
finding  that  he  intended  to  place  his 
copartner,  Sidney  Abrams,  the  bank- 
rupt, in  a  position  to  claim  his  in- 
dividual exemptions  out  of  the  part- 
nership property.  Where  there  is  no 
transfer  of  the  partnership  property, 
but  a  mere  abandonment  by  one  part- 
ner of  his  interest,  an  exemption  will 
not  be  allowed  out  of  the  partnership 
assets  to  the  other  member  of  the 
firm." 
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In  Short  v.  McGruder  (1884)  22  Fed. 
46,  it  appeared  that,  in  a  deed  of  as- 
sifimment  for  the  benefit  of  creditors, 
the  members  of  the  partnership  re- 
served a  homestead  without  designat- 
ing the  property  reserved.  The  court 
held  that  partners  in  an  insolvent  firm 
could  not  reserve  to  themselves,  un- 
der the  Virginia  Homestead  Acts, 
homestead  exemptions  out  of  the  part- 
nership property,  to  the  detriment  of 
the  creditors.  After  citing  several 
sections  of  the  Homestead  Law,  the 
court  said:  "I  cite  these  provisions 
for  the  purpose  of  showing  that  the 
Homestead  Law  of  Virginia  gives  to 
the  individual  householder,  or  head  of 
family,  an  exemption  out  of  his  own 
individual  property,  and  out  of  that 
alone,  and  that  it  takes  much  pains  to 
require  that  he  shall  separate  it  from 
his  general  estate.  There  is  no  pro- 
vision of  that  law  which  can  be  con- 
strued, on  the  most  liberal  principles 
of  construction,  to  give  to  the  individ- 
ual head  of  a  family  an  exemption  out 
of  property  owned  by  others  than  him- 
self. He  derives  this  exemption  ex- 
clusively from  express  statute.  If  a 
partner  claims  the  exemption,  he  must 
show  an  express  statutory  grant  of  the 
right  to  reserve  it  out  of  partnership 
effects.  The  Homestead  Law  of  Vir- 
ginia will  be  searched  in  vain  for  such 
a  grant ;  and,  that  law  not  granting  it 
either  in  terms  or  by  implication,  the 
partner  cannot  reserve  it.  In  this 
deed  the  partners  make  this  reserva- 
tion, and  make  it  in  such  a  way  that 
the  reserved  property  can  come  to 
them  no  otherwise  than  out  of  part- 
nership property.  Neither  one  of  the 
partners  can  say  that  this  was  'his 
property.*  Their  reservation,  there- 
fore, of  $4,000  for  their  individual 
benefit  was  illegal,  was  a  fraud  in  law, 
and  their  deed  was  therefore  null  and 
void." 

In  the  case  of  Re  Smith  (1874)  2 
Hughes,  307,  Fed.  Cas.  -No.  12,979,  it 
appeared  that  the  members  of  a  bank- 
rupt firm  claimed  a  homestead  out  of 
the  .assets  of  the  partnership.  The 
court  appointed  appraisers,  and  set 
apart  to  the  bankrupts  the  value  of 
property  they  were  entitled  to.  Under 
this  order   the   partnership    sold   its 


goods  i^nd  wares.  This  order  was  sub- 
sequently declared  to  be  illegal,  and 
the  assignee  then  petitioned  for  the 
restitution  of  the  property.  The  court 
held  that  a  member  of  a  firm  coulci  not 
claim  a  homestead  exemption  allowed 
by  the  laws  of  Virginia  to  housekeep- 
ers and  heads  of  families,  out  of  the 
assets  of  a  partnership  of  which  he 
was  a  member.  The  court  said :  "The 
11th  article  of  this  Constitution  pro- 
vides for  the  exemption  of  a  homestead 
to  the  householder  or  head  of  a  fam- 
ily. In  §  5  it  empowers  the  legislature 
to  prescribe  by  law  in  what  manner 
and  on  what  conditions  the  head  of  a 
family  may  hold  'for  the  benefit  of 
himself  and  family  such  personal 
property'  as  may  be  exempted.  The 
legislature  accordingly  did  prescribe 
how  property  should  be  set  apart  and 
held  as  an  exemption.  It  first  gives 
directions  in  regard  to  real  estate, 
among  other  things  providing,  in  §  7, 
chap.  183,  of  the  Code,  that  the  home- 
stead shall  not  be  alienated  except  by 
the  joint  act  of  husband  and  wife,  if 
both  are  alive.  It  then,  in  §  11,  directs 
how  personalty  may  be  set  apart  as 
an  exemption ;  and  in  §  12  directs  that 
an  exemption  in  personalty  shall  be 
held  in  the  same  manner,  under  the 
same  limitations,  and  subject  to  the 
same  conditions  as  to  encumbrance 
and  sale,  and  in  all  other  respects,  as 
had  been  provided  in  regard  to  a  home- 
stead in  realty.  Plainly,  under  these 
provisions  of  the  Virginia  Law  of 
Homestead,  these  men.  Smith  and  Mc- 
'  Curdy,  had  no  title  as  individuals  to 
this  property ;  and  no  title  in  it  what- 
ever under  the  order  of  court,  except 
as  an  exemption  for  the  benefit  of  the 
family,  in  their  character  of  heads 
of  families,  without  power  to  alienate 
except  jointly  with  their  wives,  and 
then  only  for  the  purpose  of  reinvest- 
ment in  some  other  property  to  be  held 
as  an  exemption.  Therefore  Smith 
and  McCurdy  had  no  power  to  sell." 

In  Jennings  v.  Stannus  (1911)  112 
C.  C.  A.  91,  191  Fed.  347,  it  appeared 
that  one  of  the  members  of  a  bankrupt 
partnership  claimed  an  exemption  out 
of  the  partnership  property  as  a 
householder,  under  the  provisions  of 
the  statute  of  Washington  which  pro- 
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vided  for  the  exemption  to  each  house- 
holder, of  two  cows  with  their  calves, 
provisions  and  fuel  for  six  months, 
and  also  feed  for  such  animals;  in 
lieu  of  the  above  the  householder 
could  select  from  his  property  and  re- 
tain other  property  to  a  certain  value. 
The  court  held  that  a  member  of  a 
partnership  could  not  claim  as  exempt 
tion  out  of  the  partnership  property, 
saying:  "It  is  declared  by  the  statutes 
of  Washington  that  'the  following 
property  shall  be  exempt  from  execu- 
tion and  attachment,  except  as  here- 
inafter specially  provided:  .  .  . 
(4)  To  each  householder,  two  cows, 
with  their  calves,  .  .  .  and  provi- 
sions and  fuel  for  the  comfortable 
maintenance  of  such  householder  and 
family  for  six  months,  also  feed 
for  such  animals  for  six  months: 
Provided,  that  in  case  such  house- 
holder shall  not  possess  or  shall  not 
desire  to  retain  the  animals  above 
named,  he  may  select  from  his  prop- 
erty and  retain  other  property  not  to 
exceed  two  hundred  and  fifty  dollars, 
coin,  in  value.'  Rem.  &  Bal.  Code, 
§  563,  subd.  4.  The  statute  here  deals 
with  individuals,  and  apparently  with 
individual  property.  No  mention  is 
made  of  partners,  or  of  exemption  of 
partnership  property  for  the  benefit 
of  individual  members  of  a  firm.  We 
have  been  cited  to  no  construction  of 
the  statute  respecting  the  rights  of 
partners  to  the  exemption,  by  the  su- 
preme court  of  the  state  of  Washing- 
ton. Hence  this  court  must  determine 
the  question  for  itself.  The  adjudicat-  ' 
ed  cases  upon  the  general  proposition 
are  not  uniform,  but  the  great  weight 
of  authority  seems  to  be  against  the 
right  of  the  partners  to  the  exemp- 
tion. It  is  so  declared  in  Thurlow  v. 
Warren  (1889)  82  Me.  164,  17  Am. 
St.  Rep.  472,  19  Atl.  158.  In  Wiscon- 
sin, it  is  held  that  under  the  Consti- 
tution and  laws  of  that  state  the  priv- 
ilege of  exemption  is  personal  to  the 
individual  debtor,  there  being  no  ex- 
emption in  favor  of  partners  jointly. 
Russell  V.  Lennon  (1876)  39  Wis.  570, 
20  Am.  Rep.  60,  overruling  Gilman  v. 
Williams  (1859)  7  Wis.  329,  76  Am. 
Dec.  219.  The  strong  reason  in  sup- 
port of  this  view  rests  upon  the  innate 


difference  between  the  individual  and 
a  copartnership,  as  it  relates  to  their 
respective  property  rights.  Each  is  a 
distinct  entity.  The  former  holds  by 
exclusive  right,  subject  only  to  the 
right  of  his  creditors  to  have  his  prop- 
erty applied  to  their  legitimate  de- 
mands. Exemption  statutes  are  enact- 
ed to  meet  this  express  condition,  to 
relieve  the  debtor  in  a  measure 
against  the  demands  of  his  creditors, 
that  he  may  yet  enjoy  the  necessary- 
comforts  of  life.  The  latter  holds  by 
right  of  the  individual  members, 
whose  respective  interests  in  the  prop- 
erty depend  upon  mutual  agreement 
between  them,  the  whole  being  subject 
to  the  debts  of  the  firm.  The  individ- 
ual interest  in  the  partnership  prop- 
erty is  joint,  and  each  partner  has  the 
right  to  have  the  property  applied  first 
to  the  partnership  debts,  before  either 
is  entitled  to  a  segregation  of  his  own 
interest.  Levy  and  execution,  it  is 
true,  may  proceed  against  the  individ- 
ual interest;  but,  when  made,  the  sale 
is  of  the  interest,  subject  to  the  debts 
of  the  concern,  and  a  settlement  of 
the  copartnership  affairs  is  necessar>' 
in  the  end  to  determine  what  the  pur- 
chaser has  really  acquired.  So  that 
it  seems  illogical  to  say  that  exemp- 
tion in  favor  of  a  partner  is  within  the 
purview  of  the  statute,  unless  special- 
ly mentioned  and  declared." 

In  the  case  of  Re  Hughes  (1877) 
8  Biss.  107,  Fed.  Gas.  No.  6,842,  it  ap- 
peared that  each  member  of  a  bank- 
rupt partnership  claimed  an  exemption 
out  of  the  stock  and  effects  of  the  part- 
nership in  the  hands  of  the  assignee, 
under  the  Revised  Statutes,  which  pro- 
vided for  an  exemption  of  tools  and 
implements,  or  stock  in  trade,  of  any 
mechanic,  miner,  or  other  person,  used 
and  kept  for  the  purpose  of  carrying 
on  their  trade  or  business.  The  court 
held  that  an  adjudication  in  bankrupt- 
cy precludes  a  partner  from  claiming 
an  exemption,  out  of  the  partnership 
stock.  The  court  said :  "The  question 
is.  Are  the  goods  so  claimed  exempt 
under  the  law?  The  language  of  sub- 
division 9,  §  31,  chap.  134,  Rev.  Stat. 
Wis.  1858,  is:  The  tools  and  im- 
plements, or  stock  in  trade,  of  any 
mechanic,  miner,  or  other  person,  used 
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and  kept  for  the  purpose  of  carryins: 
on  his  trade  or  business,  not  exceeding 
^00  in  talue.'  It  has  generally  been 
held  in  this  state  that  an  individual 
merchant  may,  under  this  provision, 
hold  $200  of  his  stock  as  exempt, 
though  the  supreme  courts  of  Min- 
nesota and  Kansas,  under  statutes 
similar  but  not  identical  in  terms,  have 
held  that  the  provision  did  not  extend 
to  this  class  of  traders;  and  a  strong 
argument  might  be  made,  upon  the 
language  of  the  statute,  that  it  was  in- 
tended to  apply  only  to  mechanics, 
miners,  or  other  persons  similarly  sit« 
uated,  and  requiring  tools  and  im- 
plements, and  perhaps  stock  in  trade, 
to  carry  on  their  business,  such  as 
well  diggers  and  the  like.  Otherwise, 
according  to  a  familiar  rule  of  con- 
struction, why  should  not  the  mer- 
chant have  been  mentioned,  which  is 
quite  as  prominent  a  class,  as  well  as 
the  mechanic  and  miner,  and  not  left 
to  be  included  by  inference  under  the 
term,  'other  persons?'  But,  conceding 
that  a  mere  liberal  interpretation 
would  allow  an  individual  merchant 
the  exemption,  does  the  right  extend 
to  each  and  all  the  members  of  a  part- 
nership firm  so  that  the  exemption 
may  be  doubled  and  quadrupled  and 
indefinitely  multiplied  according  to 
the  number  of  the  partners,  and  with- 
out any  reference  to  the  amount  of 
actual  or  equitable  interest  they  may 
severally  have  in  the  partnership  as- 
sets, how  much  capital  each  has  con- 
tributed to  the  firm,  or  the  condition  of 
the  accounts  as  between  themselves, 
or  as  between  them  and  the  creditors, 
at  the  expense  and  perhaps  ruination, 
of  the  joint  creditors'  claims?  If  this 
were  any  way  an  open  question,  I 
should  have  no  hesitation  in  saying 
that  such  a  claim  could  not  be  sus- 
tained; that  the  exemption  is  a  per- 
sonal privilege  given  to  a  debtor  who 
owns  the  goods,  and  was  never  in- 
tended to  apply  to  mercantile  partner- 
ships or  corporations.  One  partner 
cannot  be  said  to  be  the  owner  of  the 
Snoods  held  by  the  firm;  he  has  no  ex- 
clusive interest  in  theml  It  is  entirely 
uncertain  whether  any  of  them  will 
belong  to  him  until  the  affairs  of  the 
partnership-  are  wound  up." 


In  MacKinnon  v.  Reals  (1917)  10 
Alberta  L.  R.  503,  1  West.  Week.  Rep. 
1828,  an  action  was  instituted  to  com- 
pel defendants,  who  were  members  of 
a  partnership  which  made  an  assign- 
ment for  the  benefit  of  creditors,  to 
turn  over  to  plaintiff,  the  assignee, 
some  horses  owned  by  such  firm.  The 
members  of  the  firm  claimed  the 
horses  as  exempt.  It  was  held  that 
partnership  property  was  not  exempt. 
The  court  said :  "At  the  close  of  the 
argument  we  dismissed  the  appeal  of 
the  other  defendants,  who  claimed 
that  each  was  entitled  to  an  exemp- 
tion of  three  horses.  It  is  admitted 
that  the  horses  in  question  were  the 
property  of  the  partnership,  and  not 
of  the  individual  members.  A  refer- 
ence to  the  Exemptions  Ordinance 
(chap.  27,  C.  0.  1898)  shows  that  the 
exemption  that  is  granted  is  to  a 
'debtor  and  his  family,'  and  all  the 
provisions  appear  to  be  applicable  only 
to  an  individual  who  may  have  a  fam- 
ily, and  to  the  family.  We  were  of 
opinion,  therefore,  that  it  had  no  ap- 
plication to  a  partnership." 

But  in  Re  Richardson  (1874)  11 
Nat.  Bankr.  Reg.  114,  Fed.  Gas.  No. 
11,776,  wherein  it  appeared  that  one 
of  the  members  of  a  bankrupt  partner- 
ship, all  of  whom  were  heads  of  fam- 
ilies without  any  individual  estates, 
claimed  an  exemption  as  head  of  a 
family,  it  was  held  that  where  there 
was  no  individual  estate,  exemption 
could  be  allowed  out  of  the  partner- 
ship property.  The  court  said:  "At 
an  early  day  this  court  held  that,  when 
there  was  no  individual  estate,  ex- 
emptions could  be  allowed  out  of  the 
copartnership  assets." 

And  in  Re  Young  (1869)  3  Nat. 
Bankr.  Reg.  440,  Fed.  Cas.  No.  18,148, 
each  member  of  a  bankrupt  partner- 
ship claimed  an  exemption  which  was 
allowed  by  the  assignee  in  bankrupt- 
cy, but  disallowed  by  the  register.  It 
was  held  by  the  court  that,  where  a 
member  of  a  bankrupt  firm  had  no  in- 
dividual estate,  he  could  claim  an  ex- 
emption out  of  the  partnership^  prop- 
erty. After  stating  the  opinion  of  the 
register,  the  court  said:  "While  the 
foregoing  views  of  the  register  would, 
in  many  cases,  control  the  action  of 


318 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.K. 


an  assignee,  yet,  as  the  3ankruptcy 
Act  contemplates  that  the  bankrupt 
shall  retain  as  exempt,  specified  prop- 
erty or  its  equivalent,  in  some  in- 
stances, it  is  lawful  and  proper,  when 
there  is  no  individual  ownership  by 
the  head  of  a  family  of  the  property 
referred  to  in  §  11  of  the  said  Missouri 
statute,  to  make  the  allowance  out  of 
partnership  assets.  It  is  true,  as  a 
legal  proposition,  that  the  individual 
interest  of  a  partner  in  partnership 
property  is  as  stated  by  the  register, 
yet  his  right  of  exemption  in  his  in- 
dividual property  disregards  the  oth- 
erwise legal  rights  of  his  creditors. 
The  policy  of  exemptions,  and  the  le- 
gal rules  on  which  they  rest,  modify 
the  strict  technical  rules  by  which 
rights  of  creditors  are  otherwise  en- 
forceable. In  this  case  the  exemptions 
claimed  should  be  allowed." 

2.  Levy  an  firm  property. 

Where  firm  property  is  levied  on,  no 
member  of  the  firm  is  entitled  to  an 
exemption  therefrom. 

Alabama.  —  Giovanni  v.  First  Nat. 
Bank  (1876)  55  Al^.  305,  28  Am.  Rep. 
723;  Schlapback  v.  Long  (1890)  90 
Ala.  525,  8  So.  113. 

Arkansas.  —  Richardson    v.     Adler 

(1885)  46  Ark.  43;  Porch  v.  Arkansas 
Mill.  Co.  (1898)  65  Ark.  40,  67  Am. 
St.  Rep.  895,  45  S.  W.  51. 

Colorado. — McCrimmon    v.     Linton 
(1894)  4  Colo.  App.  420,  36  Pac.  300. 
Illinois.  —  Trowbridge     v.     Cross 

(1886)  117  111.  109,  7  N.  E.  347. 
Indiana.— Smith  v.  Harris  (1881)  76 

Ind.  104;  State  ex  rel.  Miller  v.  Day 
(1891)  3  Ind.  App.  155,  29  N.  E.  436. 

Indian  TerritoFy. — Hart  v.  Hiatt 
(1899)  2  Ind.  Terr.  248,  48  S.  W.  1038, 
2  Am.  Neg.  Rep.  532. 

Iowa. — Drake  v.  Moore  (1885)  66 
Iowa,  58,  23  N.  W.  263.  See  the  re- 
ported case  (Jensen  v.  Wiersma,  ante, 
298). 

Kansas.— Guptil  v.  McFee  (1872)  9 
Kan.  30. 

Kentucky.— Green  v.  Taylor  (1895) 
98  Ky.  330,  56  Am.  St.  Rep.  375,  33 
S.  W.  945;  Bright  v.  Ruhr  (1889)  11 
Ky.  L.  Rep.  579. 

Massachusetts. — Pond  v.  Kimball 
0869)  101  Mass.  105. 


Minnesota.  —  Baker  v.  Sheehan 
(1882)  29  Minn.  235,  12  N.  W.  704. 

Missouri — State  ex  rel.  Billingsley 
y.  Spencer  (1877)  64  Mo.  355,  27  Am. 
Rep.  244 ;  State  ex  rel.  Hinde  v.  United 
States  Fidelity  &  G.  Co.  (1909)  135 
Mo.  App.  160,  115  S.  W.  1081. 

Nebraska. — People  ex  rel.  Till  v. 
Roy  (1874)  3  Neb.  261;  Wise  v.  Frey 
(1878)  7  Neb.  134,  29  Am.  Rep.  380; 
Lynch  v.  Englehardt-Winning-Dav- 
ison  Mercantile  Go.  (1901)  1  Neb. 
(Unof.)  528,  96  N.  W.  524. 

Nevada.— Terry  v.  Berry  (1878)  13 
Nev.  514. 

Ohio.— Gaylord  v.  Imhoff  (1875)  26 
Ohio  St.  317,  20  Am.  Rep.  762. 

Pennsylvania. — Clegg  v.  Houston 
(1852)  1  Phila.  352;  Hubbard  v.  Ev- 
arts  (1891;  Com.  PI.)  12  Pa.  Co.  Ct. 
132;  Gazette  Pub.  Co.  v.  McMurtrie 
(1898)  7  Pa.  Super.  Ct.  617. 

Tennessee. — Spiro  v.  Paxton  (1879) 
3  Lea,  75,  31  Am.  Rep.  530;  Chalfant  v. 
Grant  (1879)  3  Lea,  118. 

In  Schlapback  v.  Long  (1890)  90 
Ala.  525,  8  So.  113,  it  appeared  that 
defendants  were  husband  and  wife, 
doing  business  as  partners.  An  ex- 
emption having  been  allowed  in  gar- 
nishment proceedings  against  the  firm, 
the  plaintiff  excepted.  In  sustaining 
the  exception,  the  court  held  that  an 
individual  partner  was  not  entitled  to 
an  exemption  out  of  the  partnership 
property,  when  taken  under  process 
for  partnership  debts,  saying:  ''It  is 
well  settled  that  a  partner  cannot 
claim,  during  the  existence  of  the  part- 
nership, an  individual  exemption  in 
partnership  property,  when  taken  un- 
der legal  process  for  parlnership 
debts." 

In  Giovanni  v.  First  Nat.  Bank 
(1876)  55  Ala.  305,  28  Am.  Rep.  723, 
it  appeared  that  the  plaintiff  was  a 
member  of  a  partnership  whose  goods 
had  been  levied  on  and  sold  under  at- 
tachment for  rent  at  the  suit  of  the 
defendant.  Each  of  the  partners 
claimed  an  individual  exemption  out 
of  the  partnership  property.  The 
court  held  that  partners  could  not, 
during  the  existence  of  the  partner- 
ship, claim  an  individual  exemption 
in  the  partnership  property  when  tak- 
en under  legal  process  for  partnership 
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debts.  The  court,  after  quoting  the 
Constitution/  which  provided  for  the 
exemption  of  selected  personal  prop- 
erty of  a  resident  of  the  state  from 
any  final  process  of  the  court»  said: 
"Without  protracting  the  discussion 
further,  which  is  exhausted  in  the  de- 
cisions hereinafter  referred  to,  we 
roast  say  that  we  can  reach  no  other 
conclusion  than  that  the  Constitution 
and  statute  have  no  reference  to  part- 
nership property,  and  are  incapable  of 
just  application  to  it  when  it  is  seized 
under  process  against  the  partnership 
while  the  partnership  is  continuing,  no 
severance  or  division  of  the  property 
among  the  partners  having  been  made. 
The  claim  of  exemption  which  was 
interposed  by  the  appellant  and  his 
partner  to  a  several  exemption  may,  as 
between  them,  have  worked  a  sever- 
ance of  their  joint  interest  in  the 
property.  Before  the  claim  was  inter- 
posed, the  levy  of  the  attachment  had 
created  a  lien  on  the  goods,  which 
they  could  not  destroy  or  impair  by 
such  severance.  What  would  have 
been  the  eifect  of  such  severance,  if 
it  had  occurred  before  the  levy  of  the 
attachment,  it  is  not  material  to  in- 
quire.** 

In  Porch  v.  Arkansas  Mill.  Go. 
(1898)  65  Ark.  40,  67  Am.  St.  Rep. 
895,  45  S.  W.  51,  the  defendant  claimed 
an  exemption  in  partnership  proper- 
ty which  was  about  to  be  sold  under 
an  execution  for  firm  debts,  as  a  res- 
ident head  of  a  family.  The  plaintifif 
demurred  to  the  defendant's  answer. 
In  sustaining  the  demurrer,  the  court 
held  that,  under  the  statute  which  pro- 
vided that  specified  personal  property 
of  a  resident  should  be  exempt,  a  part- 
ner could  not  claim  an* exemption  in 
personal  property  belonging  to  the 
firm  while  the  partnership  continued. 
The  court  said:  "Following  the  de- 
cided weight  of  authority,  it  is  held 
in  Richardson  v.  Adler  (1885)  46  Ark. 
43,  that  'the  members  of  an  insolvent 
firm  are  not  entitled  to  the  exemptions 
allowed  by  law,  out  of  the  partnership 
property,  after  it  has  been  seized 
to  satisfy  the  demands  of  the  creditors 
of  the  firm.'  The  court  said:  'The 
interest  of  each  partner  in  the  part- 
nership assets  is  his  portion  of  resid- 


uum after  all  the  liabilities  of  the 
firm  are  liquidated  and  discharged. 
Property  belonging  to  the  firm  cannot 
be  said  to  belong  to  either  partner. as 
his  separate  property.  It  is  contin- 
gent and  uncertain  whether  any  of 
it  will  belong  to  him  on  the  winding 
up  of  the  business,  and  the  settlement 
of  his  accounts  with  the  firm.  "Joint 
property  is  deemed  a  trust  fund,  pri- 
marily to  be  applied  to  the  discharge  of 
partnership  debts,  against  all  persons 
not  having  a  higher  equity,'" — cit- 
ing Pond  V.  Kimball  (1869)  101  Mass. 
105;  Gaylor  v.  Imhoff  (1875)  26  Ohio 
St.  317,  20  Am.  Rep.  762;  Giovanni  v. 
First  Nat.  Bank  (1876)  55  Ala.  30§,  28 
Am.  Rep.  723;  Re  Handlin  (1875)  3 
Dill,  290,  Fed,  Gas.  No.  6,018.  .  .  . 
Partners  cannot,  during  the  continu- 
ance of  the  partnership,  claim  an  in- 
dividual exemption  in  the  partnership 
property.  .  .  .  The  burden  to  show 
that  property,  claimed  as  exempt,  is 
exempt,  is  upon  the  claimant.  He 
must  bring  himself  strictly  within  the 
statute." 

In  Richardson  v.  Adler  (Ark.)  su- 
pra, it  appeared  that  an  attachment 
was  levied  on  the  property  of  a  part- 
nership, each  of  whose  members 
claimed  an  exemption,  subsequent  to 
the  judgment  of  condemnation  in  the 
attachment  suit.  The  court  held  that 
an  individual  member  of  a  partnership 
could  not  claim  an  exemption  out  of 
partnership  property,  after  the  prop- 
erty had  been  seized  to  satisfy  the 
demands  of  creditors  of  the  firm,  say- 
ing: "The  members  of  an  insolvent 
firm  are  not  entitled  to  the  exemptions 
allowed  by  law  out  of  the  partnership 
property,  after  it  has  been  seized  to 
satisfy  the  demands  of  creditors  of 
the  firm.  This  proposition  is  well  set- 
tled, both  upon  reason  and  authority." 

In  McCrimmon  v.  Linton  (1894)  4 
Colo.  App.  420,  36  Pac.  300,  it  ap- 
peared that  the  defendants,  as  ofiicers, 
levied  on  the  partnership  goods,  and 
sold  them.  Plaintiff,  who  was  a  mem- 
ber of  the  partnership,  claimed  an  in- 
dividual exemption  in  the  goods,  and 
brought  action  for  the  recovery  of  the 
amount  allowed  by  statute  as  exempt, 
and  the  penalty  for  such  sale.  The 
court  held  that  a  partner  could  not 
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claim  an  individual  exemption  in  the 
partnership  property,  under  the  provi- 
sions of  the  statute  which  provided 
that  a  resident  should  have  certain 
tools,  working  implements,  and  an- 
imals, books,  and  stock  in  trade,  to  a 
certain  value,  exempt  from  levy  and 
sale  on  any  execution  or  writ  of  at- 
tachment, saying:  "The  only  question 
necessary  to  be  determined  for  the 
solution  of  this  case  is  whether  the 
individual  members  of  a  mercantile 
partnership  each  has  and  holds  the 
statutory  amount  in  value  and  in- 
terest, in  the  joint  partnership  un- 
divided stock,  exempt  from  execution 
for  -partnership  debts.  There  is  no 
such  thing  as  joint  or  copartnership 
exemption  to  a  trading  firm.  The  stat- 
utory right  to  exemption  is  a  personal 
and  individual  right  that  may  be  as- 
serted or  waived  by  the  individual, 
and  must,  of  necessity,  be  exercised  in 
relation  to  individual  property,  and 
for  obvious  reasons  cannot  be  exer- 
cised in  regard  to  joint  or  common 
property  of  the  partnership.  .  .  . 
The  wording  of  the  statute  i^  such  as 
to  preclude  the  presumption  that  it 
was  intended  to  apply  to  goods  owned 
jointly  by  a  partnership;  it  is  in  the 
singular  in  each  instance:  First. 
'The  following  property  when  owned 
by  any  person  being  the  head  of  a 
family.'  Second.  'The  tools  .  .  . 
not  exceeding  three  hundred  dollars 
in  value  of  any  mech^anic,  miner,  or 
other  person,  not  being  the  head  of  a 
family.' " 

In  Trowbridge  v.  Cross  (1886)  117 
111.  109,  7  N.  E.  347,  an  action  of  eject- 
ment was  instituted  against  a  mem- 
ber of  a  partnership  which  carried  on 
the  manufacture  and  sale  of  tile  on 
the  piece  of  property  in  question.  The 
property  was  owned  by  the  partner- 
ship. The  defendant  had  built  a 
house  thereon,  which  he  occupied  with 
his  family.  The  firm  had  contracted 
a  debt,  on  which  judgment  was  ob- 
tained. The  plaintiff  obtained  title 
on  execution,  levy,  and  sale.  The  de- 
fendant claimed  a  homestead  in  the 
property.  The  court,  in  holding  that 
a  partner  could  not  acquire  and  hold 
a  homestead  in  real  property  belong- 
ing   to    the    partnership,    as    against 


partnership  creditors,  said:    "Section 
1  of  our  statute  in  relation  to  home- 
stead exemptions   provides   'that  ev- 
ery householder  having  a  family  shall 
be  entitled  to  an  estate  of  homestead 
to  the  extent  in  value  of  $1,000,  in 
the  farm  or  lot  of  land,  and  buildings 
thereon,    owned    or    rightfully    pos- 
sessed, by  lease  or  otherwise,  and  oc- 
cupied by  him  or  her  as  a  residence.* 
The  statute  also  provides  that  such 
homestead  shall  be  exempt  from  sale 
on  judgment  for  the  payment  of  debts. 
This  statute  has  always  received   a 
liberal  construction  in  favor  of  those 
claiming  its  protection,  it  being  the 
policy  of  our  law  to  afford  a  home  for 
a  failing  debtor  and  his  family,  out  of 
his  property,  not  exceeding  in  value 
$1,000,  when  actually  occupied  as  a 
residence    by    a    householder.      But 
whether  this  statute  has  any  applica- 
tion to  partnership  property  is  a  ques- 
tion which  has  never  been  presented 
directly  to  this  court.    ...    If  the 
property  here  involved  is  to  be   re- 
garded as  personal  property  as  to  the 
rights    and    interest   of   the   partner 
Cross,  so  long  as  there  were  partner- 
ship debts,  then  it  would  seem  plain 
that  the  right  of  homestead  provided 
by  the  statute  could  not  be  invoked,  as 
an  estate  of  homestead  cannot  be  pred- 
icated on  personal  property.     Or,  if 
the  copartner  Cross  took  the  property 
clothed  with  an  implied  trust  that  it 
should  be  applied  in  the  payment  of 
partnership  debts,  as  held  in  the  case 
cited,  he  could  have  no  interest  what- 
ever in  the  land  after  it  had  been  ap- 
propriated  to  that  purpose,   as   was 
done  when  it  was  sold  in  satisfaction 
of  a  partnership  liability.    After  the 
property  had  'been  taken  and  sold  for 
partnership  liabilities,  there  was  noth- 
ing left  upon  which  a  homestead  right 
could  be  predicated.    We  are  commit- 
ted to  the  rule  that  the  right  of  dower 
will  not  attach  to  partnership  real  es- 
tate as  against  partnership  liabilities, 
and,  if  dower  will  not,  it  is  difificult 
to  perceive  any  principle  upon  which 
it  can  be  held  that  the  right  of  home- 
stead can  be  sustained.    The  right  of 
dower  is  denied  because  the  partner 
has  no  beneficial  interest  in  the  prop- 
erty,  distinct  from   partnership   pur- 
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poaes.  The  right  of  homestead  may 
be  denied  for  the  same  reason,  upon 
the  ground  that  the  property  must  pri- 
marily be  devoted  to  the  payment  of 
partnership  liabilities,  and  that  a  part- 
ner has  no  interest  in  the  property 
upon  which  a  homestead  can  be  based, 
until  the  partnership  debts  are  paid. 
As  was  said  before,  we  do  not  think 
that  our  statute  in  regard  to  home- 
stead was  intended  to  apply  to  part- 
nership property,  but  the  object  was 
to  exempt  individual  property, — such 
property  as  a  householder  might  ac- 
quire, not  as  a  partner  of  a  firm,  but 
in  his  own  individual  right;  and  where 
property  is  purchased  by  a  firm,  the 
title  is  held  subject  to  all  the  in- 
cidents of  partnership  property." 

In  Smith  v.  Harris  (1881)  76  Ind. 
104,  it  appeared  that  the  defendant, 
as  sheriff,  levied  on  certain  prop- 
erly of  a  partnership  by  virtue  of  an 
execution.  In  an  action  to  recover 
the  possession  thereof,  the  court  held 
that  partnership  property,  or  any  in- 
terest therein,  could  not  be  claimed 
as  exempt  from  execution  by  an  in- 
dividual member,  saying:  "The  prop- 
erty in  controversy  had  been  seized 
by  the  appellee  Harris,  a  constable, 
by  virtue  of  an  execution  issued  upon 
a  joint  judgment  against  the  appel- 
lant and  one  Potts.  The  appellant 
claimed  the  property  as  his  own,  and 
as  exempt  from  sale  on  execution,  un- 
der the  Exemption  Law.  The  court 
instructed  the  jury,  in  effect,  that  the 
lien  of  the  writ  attached  to  the  goods 
when  it  came  to  the  constable's  hands, 
and  that  if  at  that  time  the  property 
was  partnership  property,  and  was 
subsequently  made  the  property  of  the 
plaintiff  by  Potts  releasing  his  interest 
to  the  plaintiff,  this  would  not  defeat 
the  lien  of  the  writ,  and  the  appellant 
would  not  be  entitled  to  claim  it  as 
exenq;>t^  This  presents  the  main  ques- 
tion which  counsel  have  discussed; 
that  is  to  say,  whether  partnership 
property,  or  an  interest  therein,  can 
be  claimed  as  exempt  from  execution 
by  the  individual  member  of  the  firm. 
The  question  has  been  already  de* 
cided  in  the  negative  by  this  court. 
Love  V.  Blair  (1880)  72  Ind.  281. 
Whether  the  exemption  could  be 
4  A.L.B— 21. 


claimed  depended  on  the  ownership 
at  the  time  the  writ  issued  and  be- 
came a  lien,  and  so  the  issue  was  dis- 
tinctly submitted  to  the  juiy.  There 
was  no  error  in  the  instruction  in  this 
respect." 

In  State  ex  rel.  Miller  v.  Day  (1891) 
8  Ind.  App.  155,  29  N.  E.  436,  the  ac- 
tion was  instituted  against  defendant, 
a  constable,  and  the  sureties  on  his 
bond,  for  having  refused  to  set  off  to 
the  relator  certain  property  which  he 
claimed  as  exempt,  out  of  partnership 
property  levied  on.  The  relator  was 
a  member  of  the  partnership.  Sub- 
sequent to  the  issuance  of  the  execu- 
tion the  partnership  was  dissolved  by 
mutual  consent.  The  court  held  that 
an  individual  member  of  a  partnership 
could  not  claim  partnership  property 
as  exempt  from  execution  or  sale  for 
a  partnership  debt.  A  transfer  of 
partnership  property  carried  with  it 
all  the  encumbrances  that  had  at- 
tached to  the  property  under  the  for- 
mer ownership.  It  was  said : '  "As  in 
that  case,  so  in  the  case  at  bar,  the 
execution  issued  before  the  dissolu- 
tion of  the  partnership,  and  the  lien 
attached  the  moment  the  writ  came 
into  the  officer's  hands.  At  that  time 
it  is  conceded  that  the  property 
claimed  as  exempt  was  partnership 
property,  and  subject  to  the  payment 
of  partnership  debts.  While  such 
property  belongs  to  the  firm,  it  cannot 
be  said  to  belong  to  either  partner 
separately.  The  only  interest  he  has 
in  it  is  one  in  common  with  his  part- 
ner, and  so  long  as  it  remains  undivid- 
ed it  cannot  be  appropriated,  in  whole 
or  in  part,  to  the  benefit  of  his  family. 
Pond  V.  Kimball  (1869)  101  Mass.  105; 
Henry  v.  Anderson  (1881)  77  Ind.  361 ; 
Deeter  v.  Sellers  (1885)  102  Ind.  458, 
1  N.  E.  854;  Goudy  v.  Werbe  (1889) 
117  Ind.  154,  8  L.R.A.  114,  19  N.  E. 
764.  By  the  dissolution  -and  the  re- 
lease of  Minerva  Miller's  interest  in 
the  property  the  ownership  was 
changed,  and  the  goods  became  the 
individual  property  of  the  relator;  but 
this  did  not  defeat  the  lien  which  had 
attached  while  the  property  was 
owned  by  the  firm  as  firm  property. 
The  law  clearly  recognizes  an  owner- 
ship in  firm  assets  which  is  separate 
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and  distinct  from  individual  owner* 
ship,  as  much  so  as  is  the  property 
of  a  corporation,  in  a  certain  sense. 
Whenever,  therefore,  a  change  takes 
place,  by  which  such  ownership  is 
transferred  from  the  partnership  to 
an  individual  person,  the  transfer  car- 
ries with  it  all  encumbrances  that  had 
attached  to  the  property  under  the 
former  ownership.  If  the  lienholder 
could  thus  be  deprived  of  the  benefits 
of  an  execution  lien  which  had  fas- 
tened to  the  debtor's  property  prior 
to  the  transfer,  we  do  not  see  why,  up- 
on the  same  principle,  one  ordinarily 
entitled  to*  exemption  might  not  pur- 
chase, or  otherwise  acquire,  from 
another,  property  that  had  been  en- 
cumbered by  liens  while  owned  by 
such  other  person,  and  then  defeat 
such  liens  by  claiming  the  property 
exempt  as  against  the  debts  of  the  for- 
mer owner.  Where  no  transfer  of 
ownership  has  taken  place,  but  a  mere 
change  of  the  status  of  the  owner  has 
occurred,  as  where  he  becomes  a 
householder  after  the  execution  issues, 
we  can  understand  how  a  different 
rule  may  be  applied.  There  the  prin- 
ciple of  liberal  interpretation  may 
well  be  invoked,  we  take  it,  not  indeed 
to  give  the  debtor  any  new  interest 
in  the  property,  but  to  make  effectual 
to  him  a  right  in  such  property  of 
which  he  had  been  the  owner  all  along, 
but  which,  having  become  encumbered 
with  a  lien  for  his  own  indebtedness, 
he  must,  except  for  his  newly-acquired 
status,  surrender  in  satisfaction  of 
such  lien." 

In  Hart  v.  Hiatt  (1899)  2  Ind.  Terr. 
248,  48  S.  W.  1038,  it  appeared  that, 
in  an  action  on  a  note  issued  by  a 
partnership  to  the  bank  of  which 
plaintiff  was  receiver,  an  attachment 
was  made  on  the  partnership  proper- 
ty. Each  of  the  partners  claimed  an 
exemption.  After  reviewing  the  au- 
thorities holding  that  an  individual 
member  of  a  partnership  could  not 
claim  an  exemption  out  of  partnership 
property,  the  court  said :  "From  quite 
an  extensive  examination  of  the  au- 
thorities, we  are  of  the  opinion  that 
partnership  assets  are  not  exempt  to 
the  individual  partners,  and  that  the 
exception  to  the  fourth  finding  of  the 


commissioner  should  have  been  over- 
ruled." 

In  Drake  v.  Moore  (1885)  66  Iowa, 
58,  23  N.  W.  263,  it  appeared  that  de* 
fendant  was  a  member  of  a  partner- 
ship which  was  the  holder  of  a  con- 
tract for  the  conveyance  of  a  tract  of 
land.  Through  mesne  assignments, 
the  plaintiff  became  holder  thereof 
as  security  for  the  payment  of  a  firm 
note.  In  an- action  instituted  to  re- 
cover possession  of  the  land  in  which 
defendant  claimed  a  homestead,  the 
court  held  that  a  homestead  could  not 
be  acquired  in  partnership  property, 
saying:  "And  we  have  the  question 
whether  one  partner  can  acquire  a 
homestead  in  real  estate  belonging  to 
the  firm  of  which  he  is  a  member,  and 
hold  the  same  exempt  from  judicial 
sale  for  the  satisfaction  of  the  debts 
of  the  partnership.  We  are  very  clear 
that  a  partner  cannot  acquire  such  in- 
terest in  the  property  of  the  firm." 

The  reported  case  (  Jensbn  v.  Wiebs- 
MA,  ante,  298)  holds  that  a  member 
of  a  partnership  who  was  a  resident 
head  of  a  family  could  not  claim  his 
interest  in  personal  property  owned 
by  a  partnership,  exempt  from  levy 
and  sale  under  execution  to  satisfy 
partnership  debts. 

In  Guptil  V.  McFee  (1872)  9  Kan.  30, 
it  appeared  that  a  sheriff  seized  and 
took  certain  property  by  virtue  of  an 
execution  issued  to  him  on  a  judgment 
in  favor  of  some  of  the  defendants.  In 
an  action  to  replevy  the  goods  so  tak- 
en, the  plaintiffs  claimed  that  the 
property  so  seized  was  exempt  from 
seizure  on  execution,  under  a  statute 
which  provided  for  the  exemption  of 
tools  or  other  implements  necessary  to 
carry  on  the  business  of  a  resident 
head  of  a  family.  The  court  held  that 
partners  could  not  claim  individual  ex- 
emptions out  of  partnership  property 
upon  execution  thereon.  It  was  said: 
"We  are  of  the  opinion  that  they  were 
not  exempt  at  all,  and  for  the  fol- 
lowing reasons:  First,  they  were  all 
partnership  goods,  still  in  the  hands 
of  the  firm  against  whom  the  execution 
was  issued,  and  hence  said  Exemption 
Law  does  not  apply." 

In  Green  v.  Taylor  (1895)  98  Ky. 
380,  56  Am.  St.  Rep.  875^  82  S.  W.  945, 
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it  appeared  that,  on  a  levy  of  an  at- 
tachment on  partnership  property,  an 
exemption  was  allowed  to  a  member 
who  was  a  head  of  a  family.  In  dis- 
allowing the  exemption,  it  was  said: 
"The  exemptions  given  by  the  Ken- 
tueky  statutes  manifestly  refer  to  and 
mean  property  owned  by  the  individ- 
ual debtor.  In  case  of  a  partnership, 
neither  member  has  title  to  firm 
property,  but  the  title  is  in  the  firm. 
It  seems  to  us  that  our  statutes, 
the  weight  of  authority,  and  public 
policy,  all  require  the  rule  to  be  that 
partnership  property  cannot  be 
claimed  and  held  by  any  member  of 
the  firm  as  exempt  from  execution.'' 

In  Bright  v.  Buhr  (1889)  11  Ky.  L. 
Bep.  579  (abstract)  the  court  held 
that  an  allegation  that  the  plaintiff 
had  "obtained  a  judgment  against  the 
defendants  J.  and  W.,  partners  under 
the  firm  name  of  J.  &  W.,"  was  not  an 
allegation  that  the  debt  was  a  firm 
debt,  or  that  the  judgment  had  been 
rendered  against  them  as  partners, 
and  that  there  was  no  reason  why 
each  could  not  claim  an  exemption,  un- 
less it  was  a  partnership  debt. 

In  Pond  V.  Kimball  (1869)  101  Mass. 
105,  it  appeared  that  a  deputy  of  the 
defendant,  who  was  sheriff,  attached 
certain  property  of  the  plaintiffs,  who 
were  members  of  a  partnership.  The 
plaintiffs  claimed  that  the  property 
was  exempt.  The  court  held  that 
partnership  property  was  not  exempt 
under  the  statute  which  provided  that 
the  tools,  implements,  and  fixtures  of 
a  debtor,  necessary  for  carrying  on 
his  trade  or  business,  were  exempt, 
saying:  "The  exemp'tion,  in  our  opin- 
ion, is  several,  and  not  joint.  It  ap- 
plies to  the  debtor  in  the  singular 
number,  and  is  personal  and  individ- 
ual only.  If  he  desires  to  form  a 
partnership,  and  combine  his  means 
with  those  of  one  or  more  than  one 
other  person,  he  must  take  the  pre- 
caution to  retain  exclusive  ownership 
of  his  tools  and  implements,  allowing 
the  use  of  them  to  his  associates,  or 
he  will  lose  entirely  the  benefit  of  the 
statutory  exemptions  as  to  that  kind 
of  property." 

In  Baker  V.  Sheehan  (1882)  29  Minn. 
286,  12  N.  W.  704,  the  plaintiff  insti- 


tuted suit  to  recover  damages  occa- 
sioned by  the  levy  of  an  execution  on 
a  judgment  against  the  firm,  fraud- 
ulently obtained.  Among  other  things, 
the  question  became  material  as  to 
the  exemption  of  partnership  proper- 
ty. The  court  held  that  the  Exemp- 
tion Laws  were  not  applicable  to  part- 
nership property.  It  was  said :  "With 
reference  to  the  claim  of  exemption* 
while  there  is  considerable  conflict  of 
authority  (see  Thompson,  Homesteads 
&  Exemption,  §§  194,  216)  as  to  the 
applicability  of  exemption  statutes 
like  our  own  to  partnership  goods,  we 
are  of  opinion  that  the  correct  view, 
and  that  supported  by  the  weight  of 
authority,  is  that  they  are  not  so  ap- 
plicable. Pond  V.  Kimball  (Mass.)  su- 
pra, and  Gaylord  v.  Imhoff  (1875)  26 
Ohio  St.  317,  20  Am.  Rep.  762,  in  which 
cases  the  reasons  for  this  conclusion 
are  dearly  and  forcibly  stated.  Guptil 
V.  McFee  (Kan.)  supra;  State  ex  rel. 
Billingsley  v.  Spencer  (1877)  64  Mo. 
355,  27  Am.  Rep.  244;  Love  v.  Blair 
(1880)  72  Ind.  281." 

In  State  ex  rel.  Billingsley  v.  Spen- 
cer (1877)  64  Mo.  355,  27  Am.  Rep. 
244,  the  action  was  instituted  against 
the  sheriff  and  the  sureties  on  his  bond 
for  the  sheriff's  alleged  breach  of 
duty  in  delivering  to  members  of  a 
partnership  certain  property  belong- 
ing to  the  firm,  as  exempt  from  an 
execution  issued  on  a  judgment 
against  the  partnership  in  favor  of  the 
relator.  The  court  held  that  neither 
a  partnership,  nor  a  member  there- 
of, could  claim  partnership  property 
as  exempt,  within  the  statute  which 
provided  for  the  exemption  of  certain 
property  to  each  head  of  a  family,  say- 
ing: "We  are  satisfied  that  the  11th 
section  does  not  embrace  either  a  part- 
nership, or  the  members  of  the  firm 
severally  or  jointly,  as  to  partnership 
property.'* 

In  State  ex  rel.  Hinde  v.  United. 
States  Fidelity  &  G.  Co.  (1909)  185 
Mo.  App.  160,  115  S.  W.  1081,  an  ac- 
tion on  an  attachment  bond,  it  ap- 
peared that  the  relator  was  in  the 
clothing  business,  and  was  indebted 
to  another  firm  for  clothing  furnished 
him.  Without  paying  his  indebted- 
ness, he  quit  the  clothing  business. 
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and  entered  into  partnership  with 
another,  doing  business  as  druggist. 
The  creditors  of  the  relator  instituted 
an  action  for  the  collection  of  their 
debt,  and  caused  a  writ  of  attachment 
to  be  levied  on  the  partnership  prop- 
erty. The  business  of  the  partner- 
ship was  thereby  ruined.  The  relator 
instituted  a  proceeding  to  recover  for 
the  amount  exempted  to  him,  and  dam- 
ages caused  to  him.  It  wa^  held  that 
no  right  of  exemption  existed  in  part- 
nership property,  and,  furthermore, 
that  exemption  was  a  personal-  priv- 
ilege, which  was  exercisable  only  .when 
the  officer  seized  the  property  under 
a  writ  of  attachment  or  execution. 
The  court  said:  "We  do  not  under- 
stand plaintiff  to  contend  that  the 
levy  of  the  writ  of  attachment  at  the 
suit  of  his  individual  creditor,  on 
property  in  which  his  interest  was 
that  of  a  partner,  constituted  an  in- 
vasion of  any  exemption  right  pos- 
sessed by  him,  and  if  such  contention 
were  made,  we  would  not  entertain  it. 
In  this  state,  the  rule  is  that  no  right 
of  exemption  is  recognized  in  partner- 
ship property.  State  ex  rel.  Billings- 
ley  V.  Spencer  (Mo.)  supra;  Weinrich 
V.  Koelling  (1886)  21  Mo.  App.  133. 
The  decisions  we  have  consulted  are 
in  cases  where  the  action  related  to  a 
demand  of  a  partnership  creditor,  but 
the  reasons  for  the  rule  given  by  the 
supreme  court  in  State  ex  rel.  Billings- 
ley  V.  Spencer,  supra,  apply  as  strong- 
ly to  an  action  of  an  individual  cred- 
itor of  a  partner  as  to  that  of  a  firm 
creditor,  and' therefore  compel  the  em- 
ployment of  the  rule  in  the  present 
case,  under  the  principle  expressed 
in  the  saying,  The  reason  of  the  law 
is  ihe  soul  of  the  law/  Since  the 
cause  of  action  asserted  by  plaintiff 
does  not  embrace  an  assault  made  by 
liis  creditor  on  his  exemption  rights, 
the  fact  that  he  might  be  entitled  to 
claim  exemptions  out  of  the  proceeds 
of  the  cause  did  not  iiwe  him  the 
right  to  have  his  exemptions  adjudged 
in  this  action.  The  legitimate  scope 
^f  the  issues  comprehended  in  the  ac- 
tion was  confined  to  the  tort  of  which 
lie  complains  and  the  nature  and  ex- 
tent of  the  remedy  the  law  afforded 
him.    It  cannot  be  stretched  to  include 


the  protection  of  the  fruits  of  the 
cause  against  the  attempts  of  his  cred- 
itor to  seize  them,  whether  such  cred- 
itor be  a  party  or  a  stranger  to  the 
suit.  As  was  said  by  the  supreme 
court  in  Caldwell  v.  Ryan  (1908)  210 
Mo.  17,  16  L.R.A.(N.S.)  494,  124  Am. 
St.  Rep.  717,  108  S.  W.  533,  14  Ann. 
Gas.  314:  'There  is  no  place  in  the 
pleadings  for  the  claim  of  exemption 
from  execution,  except,  of  course, 
where  the  cause  of  action  or  defense 
arises  out  of  the  Exemption  Statutes, 
as,  for  example,  where  the  plaintiff's 
exempt  property  has  been  wrongfully 
seized,  or  where  the  attempt  is  to  take 
from  a  defendant  property  which  the 
Statute  of  Exemption  allows  him  to 
hold.  But,  where  the  plaintiff's  cause 
of  action  is  not  based  on  an  infringe- 
ment of  rights  under  the  Exemption 
Statute,  a  plea  that  the  judgment 
sought  to  be  recovered  should,  when 
recovered,  be  adjudged  as  exempt  from 
execution,  has  no  place  in  the  oflice  of 
pleading.'  Exemption  is  a  personal 
privilege  that  cannot  be  exercised  un- 
til the  officer  comes  to  seize  the  prop- 
erty under  a  writ  of  execution  or  at- 
tachment." 

In  Lynch  v.  Englehardt-Winning- 
Davison  Mercantile  Co.  (1901)  1  Neb. 
(Unof.)  528,  96  N.  W.  524,  the  suit 
was  in  replevin  against  a  sheriff  for 
the  possession  of  a  stock  of  millinery 
goods  belonging  to  a  firm,  which  were 
held  under  an  order  of  attachment  is- 
sued at  the  suit  of  the  other  defend- 
ant. The  plaintiff,  who  was  the  hus- 
band of  one  of  the  members,  claimed 
title  to  the  goods  by  virtue  of  a  bill 
of  sale  executed  to  him  by  the  firm. 
In  his  reply,  the  plaintiff  set  up  that 
the  property  of  his  wife  was  entitled 
to  an  exemption,  and  not  subject  to  a 
fraudulent  conveyance.  The  court 
held  that  an  individual  could  not  claim 
an  exemption  in  partnership  property 
on  execution  or  attachment  against 
It.  It  was  said :  "The  only  other  ques- 
tion to  be  disposed  of  is  as  to  whether 
there  was  any  competent  testimony  in- 
troduced by  plaintiff  tending  to  show 
that  those  goods  were  exempt  prop- 
erty, and  consequently  not  the  sub- 
ject of  fraudulent  alienation.  As  al- 
ready pointed  out  in  this  opinion,  the 
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evidence  clearly  shows  that  this  was 
an  indebtedness  of  a  partnership  firm; 
that  it  was  procured  as  such,  and 
treated  as  such  from  the  time  the  firm 
began  business  until  the  day  the  reply 
was  filed  in  this  suit  in  the  court  be- 
low. The  wise  and  humane  provisions 
for  homestead  and  personal  exemp- 
tions enacted  by  the  legislature  for  the 
benefit  of  the  head  of  each  family  in 
this  state  have  no  application  to  per- 
sonal or  real  property  owned  by  a 
jMutnership  firm.  A  partnership  is  a 
legal,  but  not  a  social,  entity.  It  can 
own  property^  it  can  buy  and  sell,  it 
can  sue  and  be  sued,  and  it  can  plead 
and  be  impleaded  in  the  courts  of  the 
land;  but  it  can  neither  marry  nor  be 
given  in  marriage,  nor  perform  any 
other  social  function  essential  to  its 
being  elevated  to  the  dignity  of  be- 
coming the  head  of  a  family.  This 
conrt  has  repeatedly  held  that  a  mem- 
ber of  a  partnership  firm,  although  the 
head  of  a  family,  cannot  claim  as  ex- 
empt from  a  forced  sale  upon  execu- 
tion any  portion  of  the  partnership 
property  which  has  been  levied  upon 
to  satisfy  the  claims  of  the  creditors 
of  the  firm." 

In  Wise  v.  Frey  (1878)  7  Neb.  184, 
29  Am.  Rep.  880,  an  action  of  replevin 
was  instituted  to  recover  the  posses- 
sion of  certain  personal  property 
which  the  defendant,  as  sheriff,  had 
taken  under  several  executions,  issued 
against  the  property  of  a  partnership 
of  which  the  plaintiff  was  then  a  mem- 
ber. Subsequent  to  the  levy,  the  part- 
ners divided  the  effects  of  the  firni 
between  themselves.  It  was  held  that 
partnership  property  was  not  exempt. 
The  court  said :  "It  is  clear  .  .  . 
that  as  this  property,  at  the  time  of  its 
seizure,  belonged  to  the  partnership, 
it  was  not  exempt  from  judicial  sale, 
and  was  rightfully  taken  by  the  sheriff 
to  satisfy  the  executions  which  he 
held." 

In  People  ex  rel.  Till  v.  Roy  (1874) 
3  Neb.  261,  a  vmt  of  mandamus  was 
issued  at  the  instance  of  relator,  to 
have  property  which  the  defendant^  as 
sheriff,  had  seized  in  attachment,  ap- 
praised, and  to  permit  him  to  select  and 
retain  therefrom  property  to  the  value 
allowed  by  statute  as  exempt.    It  ap- 


peared that  the  property  belonged  to 
a  partnership  of  which  relator  was  a 
member,  and  which  was  claimed  by  re- 
lator to  have  been  dissolved.  It  was 
held  that  one  member  of  a  partnership 
could  not  claim  as  exempt  from  forced 
sale  upon  execution  any  portion  of  the 
partnership  property  which  had  been 
levied  on  to  satisfy  the  claims  of  the 
firm  creditors.  The  court  said :  "It  is 
the  law,  undoubtedly,  that  one  member 
of  a  firm  cannot  hold  his  interest  in 
the  partnership  effects  exempt  from 
the  payment  of  the  debts  of  the  con- 
cern, without  the  consent  of  his  co- 
partners. To  hold  otherwise  would,  in 
many  cases,  enable  a  person  so  dis- 
posed to  throw  upon  his  associates  the 
entire  burden  of  paying  off  the  debts 
of  the  firm." 

In  Terry  v.  Berry  (1878)  18  Nev. 
514,  it  appeared  that  plaintiff  had  pur- 
chased the  property  under  a  sheriff's 
sale  by  virtue  of  an  execution  issued 
on  a  judgment  recovered  against  a  co- 
partnership. The  wife  of  one  of  the 
partners  claimed  a  homestead  in  a 
part  of  the  land  in  controversy.  The 
court  held  that  a  homestead  could  not 
be  claimed  in  partnership  land,  say- 
ing: "With  reference  to  the  home- 
stead claim  asserted  by  Mrs.  Ginaca, 
and  relied  upon  by  appellant  Berry,  . 
it  is  sufficient  to  state  that,  in  our 
opinion,  the  testimony  clearly  shows 
that  the  land  was  claimed  and  held  by 
Ginaca  and  Gintz  as  copartners.  If, 
however,  there  was  any  doubt  upon 
this  point,  it  would  be  our  duty,  inas- 
much as  the  statement  on  motion  for 
a  new  trial  does  not  purport  to  con- 
tain all  the  evidence,  to  presume  that 
there  was  ample  testimony  to  estab- 
lish this  relation.  The  declarations 
of  Ginaca  were  admissible  to  show 
that  he  and  Gintz  were  copartners  in 
the  property  claimed  by  Mrs.  Ginaca 
as  a  homestead  prior  to  the  time  of  the 
execution  of  the  deed  by  the  town  site 
trustee.  Such  declarations  would  not 
be  conclusive  that  such  partnership 
continued  after  the  execution  of  said 
deed,  but  would  make  it  incumbent  up- 
on the  defendants  to  show  that  there- 
after the  property  was  not  claimed  or 
held  in  the  same  relation." 

In  Gaylord  v.  Imhoff  (1875)  26  Ohio 
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St.  317,  20  Am.  Rep.  762,  it  appeared 
that  the  plaintiffs  had  obtained  a  judg- 
ment against  the  defendant  partner- 
ship. Each  of  the  partners  claimed  an 
exemption.  The  court  held  that  the 
members  of  an  insolvent  partnership 
were  not  entitled  to  exemptions  out 
of  partnership  property  after  it  had 
been  seized  on  execution  by  partner- 
ship creditors,  notwithstanding  all  the 
members  joined  in  demanding  the  ex- 
emption. It  was  said :  "Dealing  with 
the  statutory  right,  and  excluding 
equitable  considerations  which  have 
no  place  here,  our  convictions  are 
based  upon  the  fact  that  the  right  of 
exemption  and  the  mode  of  exercising 
it  prescribed  by  the  statute  are  wholly 
inapplicable  to  partnership  property 
or  the  rights  of  the  partners  there- 
in, and  iiiconsistent  with  the  rights 
of  their  creditors  in  relation  there- 
to. ..  .  In  the  fact  that,  in  con- 
nection with  this  peculiar  system, 
public  policy  and  the  prevention  of 
great  losses  to  society  require  each 
partner  to  be  held  absolutely  for 
the  whole  amount  of  the  firm  debts, 
and  equity,  as  to  the  partnership 
property,  regards  the  partners  as  trus- 
tees, holding  it  for  the  benefit  of  their 
creditors,  we  find  a  further  reason  for 
presuming  that  the  Exemption  Laws 
were  not  intended  to  apply  to  or  affect 
partnership  property;  and  we  feel 
warranted  in  holding  that  the  levy  of 
the  execution  in  this  case  was  an  ab- 
solute appropriation  in  law  of  the 
property  levied  on,  to  the  payment  of 
a  partnership  debt,  and  that  these 
partners,  being  insolvent,  had  no  re- 
maining interest,  either  legal  or  equi- 
table, in  the  property.  They  could  not, 
therefore,  after  the  levy,  acquire  a 
right  of  exemption  in  the  property  by 
mutual  agreement,  or  otherwise,  with- 
out the  consent  of  the  firm  creditors." 
In  Clegg  V.  Houston  (1852)  1  Phila. 
(Pa.)  352,  it  appeared  that  plaintiff 
was  a  member  of  a  firm  against  whose 
property  an  execution  was  levied  by 
one  of  the  defendants  as  sheriff,  at  the 
suit  of  the  others  who  were  creditors 
of  the  partnership.  The  sheriff  sold 
a  part  of  the  property  which  the  plain- 
tiff contended  was  exempt.  It  was 
held  that  a  partner  was  not  entitled 
to  an  exemption  in  partnership  prop- 


erty. The  court  said:  "No  one  of 
the  members  of  a  copartnership  has  a 
separate  property  in  the  partnership 
effects.  The  ownership  is  a  joint  one, 
and  resides  in  the  firm.  The  partner- 
ship effects  are  primarily  liable  for 
partnership  debts,  so  that  a  sale  under 
an  execution  against  one  of  the  part- 
ners does  not  enable  the  purchaser  to 
demand  the  possession  of  anything 
corporally  set  up  for  sale.  It  may  be 
levied  on  the  next  moment  for  a  part- 
nership debt,  and  the  right  to  i>o88e88 
and  retain  it  will  be  acquired  at  once 
by  the  sheriff's  vendee.  If,  therefore, 
the  individual  partner  could  require 
delivery  by  the  sheriff  of  partnership 
effects,  seized  on  execution  for  a  part- 
nership debt,  he  would  be  enabled  to 
possess  himself  of  property  that  he 
never  owned  before,  and  for  which,  as 
an  individual,  he  has  given  no  value; 
and  in  case  another  of  the  firm  should 
happen  to  have  private  property  worth 
$300,  for  which  he  obtained  exemp- 
tion, his  copartner,  who  might  be  so 
fortunate  as  to  have  none  in  his  own 
right,  could  extract  $300  worth  of  the 
partnership  effects  from  the  grasp  of 
the  execution,  and  consequently  from 
the  reduction  of  the  partnership  lia- 
bilities, and  hold  the  same  to  the  com- 
mon detriment,  as  well  of  his  copart- 
ner as  of  their  joint  creditors.  No 
such  justice  could  have  been  intended 
by  the  legislature,  and  there  is  noth- 
ing in  the  language  of  the  act  of  as- 
sembly which  gives  countenance  to 
such  an  idea.  The  letter  and  spirit  of 
the  enactment  are  entirely  consonant 
with  the  plain  principles  of  justice." 

In  Gazette  Pub.  Co.  v.  McMurtrie 
(1898)  7  Fa,  Super.  Ct.  617,  it  ap- 
peared that  a  member  of  a  partner- 
ship which  confessed  judgment  for  the 
benefit  of  certain  creditors  received 
from  the  sheriff  who  conducted  the 
sale  on  the  executions,  an  amount 
which  he  claimed  as  exempt.  This 
was  claimed  by  the  creditors.  It  was 
held  that  it  should  be  appropriated  to 
the  fund  f.or  creditors,  the  court  say- 
ing: "The  record  shows  that  Mc- 
Murtrie received  $300  of  the  fund 
which  was  produced  from  the  partner- 
ship assets,  and  that  creditors  of  the 
firm  claimed  the  balance  on  final  judg- 
ments against  the  partnership,  who,  as . 
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stated  by  the  court,  'ought,  in  good 
conscience  and  equity,  to  be  paid,  be- 
fore the  individual  partners  would  be 
entitled  to  3uch  excess.'  In  this  we 
see  no  error." 

In  Hubbard  v.  Evarts  (1891)  12  Pa. 
Co.  Ct.  132,  a  rule  was  made  to  set 
aside  a  claim  of  exemption  made  by  a 
member  of  a  partnership  against 
whom  a  fi.  fa.  was  issued,  under  which 
a  levy  was  made.  The  rule  was  made 
absolute. 

In  Spiro  v.  Paxton  (1879)  3  Lea 
(Tenn.)  76,  81  Am.  Rep.  630,  it  ap- 
peared that  a  wagon  belonging  to  a 
copartnership,  of  which  the  plaintiff 
was  a  member,  was  levied  oh.  The 
plaintiff  claimed  that,  the  judgment 
being  on  a  firm  liability,  the  wagon 
was  exempt.  Holding  that  an  individ- 
ual partner  was  not  entitled  to  an  ex- 
emption out  of  partnership  property, 
from  levy  upon  judgment  for  a  firm 
liability,  the  court  said:  "The  ques- 
tion made  in  the  case  is  whether  our 
statute  exempting  certain  property  in 
the  hands  of  the  head  of  a  family,  in- 
cluding a  wagon,  applies  in  favor  of 
the  firm,  one  member  being  entitled  to 
such  exemption  as  head  of  a  family  as 
to  his  individual  property.  We  hold 
with  what  is  conceded  to  be  the  weight 
of  authority  that  the  exemption  does 
not  apply." 

In  Chalfant  v.  Grant  (1879)  3  Lea 
(Tenn.)  118,  it  appeared  that  a  failing 
partnership  sold  its  stock  of  goods,  re- 
ceiving in  part  payment  a  house  and 
lot,  which  were  occupied  by  one  of  the 
partners  and  his  family.  Subsequent- 
ly he  sold  them,  and  purchased  a 
home  in  the  country.  The  complain- 
ants were  judgment  creditors  of  the 
firm,  and  sought  to  reach  the  land  for 
the  payment  of  their  debts.  It  was 
held  that  there  was  no  right  of  home- 
stead in  partnership  property. 

In  State  ex  rel.  Peck  v.  Bowden 
(1881)  18  Fla.  17,  it  appeared  that  the 
sheriff  had  levied  on  the  interest  of  a 
member  of  a  partnership.  The  mem- 
ber notified  the  sheriff  that  he  claimed 
the  property  as  exempt.  A  writ  of 
mandamus  was  prayed  for,  to  compel 
the  sheriff  to  set  aside  to  the  relator 
the  amount  claimed  to  be  exempt.  A 
motion  to  quash  the  writ  was  sus- 


tained. The  court  held  that  a  partner 
could  not  claim  an  exemption  out  of 
the  partnership  property,  as  partner- 
ship property  was  not  the  property  of 
either  member.  The  court  said :  "The 
constitutional  and  the  statutory  pro- 
visions on  the  subject  of  exemptions 
contemplate  that  the  debtor  may  claim 
an  exemption  out  of  his  own  property. 
Partnership  assets  are  not  the  prop- 
erty of  either  of  the  partners.  Its  pos- 
session and  ownership  for  partnership 
purposes,  not  for  private  purposes,  go 
to  the  survivor,  if  one  of  them  dies, 
and  must  be  applied  to  the  payment 
of  copartnership  debts,  and  for  dis- 
tribution, as  before  stated.  Property 
exempted  from  levy  and  sale  must  be 
selected  so  as  to  be  identified  and  set 
apart.  Partnership  effects,  of  a  mer- 
cantile firm  are  constantly  changing  in 
respect  to  identity,  and  as  one  partner 
cannot  take  possession  of  the  goods 
and  convert  them  to  his  own  use 
against  the  consent  of  his  copartners, 
but  the  goods  remain  partnership 
property  until  sold,  a  'selection'  of 
such  goods  by  one  partner  as  his  ex- 
empt property  would  be  a  fruitless  and 
idle  ceremony,  the  same  goods  still  re- 
maining the  property  of  the  firm  for 
partnership  purposes." 

In  State  ex  rel.  Fulks  v.  Pruitt 
(1896)  65  Mo.  App.  154,  an  action  was 
instituted  on  a  consta'ble's  bond  for 
levying  on  and  selling  exempt  property 
under  an  execution  issued  by  a  jus- 
tice of  the  peace  against  the  relator. 
The  judgment  on  which  the  execution 
was  issued  was  on  a  partnership  debt. 
The  relator  was  a  member  of  the  firm. 
The  court  held  that  it  was  competent 
for  defendant  to  show  that  the  prop- 
erty was  partnership  property,  since 
the  Exemption  Laws  do  not  extend  to 
such  property,  saying:  "These  rul- 
ings were  both  erroneous  and  preju- 
dicial. The  defendant's  answer  was 
a  general  denial.  An  execution  issued 
by  a  justice  of  the  peace  is  a  lien  upon 
the  personal  property  of  the  defend- 
ants in  the  execution,  from  the  time 
of  its  delivery  to  the  constable.  It 
was,  therefore,  competent  for  the  de- 
fendants to  show  that,  at  the  date  of 
the  delivery  of  the  writ  in  question,  the 
property   levied   on   was   partnership 
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propexiy,  since  it  is  the  settled  law  of 
this  state  that  the  Exemption  Laws  do 
not  extend  to  such  property.  State  ex 
rel.  Billingsley  v.  Spencer  (1877)  64 
Mo.  355,  27  Am.  Rep.  244.  The  re- 
lator's admissions,  which  were  ex- 
cluded, might  have  shown  this  fact." 

8.  Foreclosure  of  mortgage  on  firm  prop' 

erty. 

An  individual  partner  is  not  entitled 
to  an  exemption  on  the  foreclosure  of 
a  mortgage  on  the  partnership  prop- 
erty. Love  V.  Blair  (1880)  72  Ind. 
281;  Robertshaw  v.  Hanway  (1876)  52 
Miss.  713. 

In  Love  v.  Blair  (Ind.)  supra,  it  ap- 
peared that  a  partnership  had  made  a 
chattel  mortgage.  In  an  action  to 
foreclose  the  mortgage,  a  member  of 
the  partnership  claimed  an  exemption 
out  of  the  property  which  was  mort- 
gaged. The  court  held  that  a  partner 
could  not  claim  any  part  of  the  mort- 
gaged property  of  an  existing  partner- 
ship as  exempt.  It  was  said:  'The 
weight  of  authority  is  decidedly  in 
favor  of  the  proposition  that  one  part- 
ner cannot  claim  any  part  of  the  prop- 
erty of  an  existing  partnership  as  ex- 
empt from  sale  upon  execution  against 
him.  Guptil  v.  McFee  (1872)  9  Kan. 
30;  Clegg  v.  Houston  (1852)  1  Phila. 
(Pa.)  352;  Re  Handlin  (1875)  3  Dill. 
290,  Fed.  Cas..  No.  6,018;  Russell  v. 
Lennon  (1876)  39  Wis.  570,  20  Am. 
Rep.  60;  Pond  v.  Kimball  (1869)  101 
Mass.  105;  Gaylord  v.  Imhoff  (1875)  26 
Ohio  St.  317,  20  Am.  Rep.  762;  State 
ex  rel.  Billingsley  v.  Spencer  (1877) 
64  Mo.  35J5,  27  Am.  Rep.  244;  Kingsley 
V.  Kingsley  (1870)  39  Cal.  665;  Bon- 
sall  V.  Comly  (1863)  44  Pa.  442; 
Rhodes  v.  Williams  (1877)  12  Nev.  20. 
There  is,  indeed,  considerable  con- 
flict upon  this  question,  and  many 
courts  declare  a  rule  different  from 
that  stated.  But,  however  it  may  be 
as  to  the  rule  just  stated,  it  is  very 
clear  that  one  partner  cannot  claim 
as  exempt,  partnership  property  mort* 
gaged  by  the  partnership  to  secure  a 
partnership  debt." 

In  Robertshaw  v.  Hanway  (Miss.) 
supra,  it  appeared  that  a  partnership 
was  indebted  to  plaintiff.  One  of  the 
members  having  died,  his  administra* 
trix  and  the  surviving  partner  exe- 


cuted certain  notes  to  him,  and»  as 
security,  mortgaged  certain  firm  real 
estate.  The  notes  having  fallen  due, 
a  foreclosure  suit  was,  instituted. 
The  defendants  claimed,  among  other 
things,  a  homestead  in  the  heirs  of 
the  deceased  members.  The  court  held 
that  neither  a  partner  nor  his  heirs 
could  claim  a  homestead  in  the  firm 
property,  saying:  "It  is  further  ob- 
jected that  the  minor  heirs  of  the  de- 
ceased partner  occupied  the  land  as  a 
residence,  and  are  entitled  to  a  home- 
stead exemption  in  so  much  of  it  as 
descended  to  them.  Neither  the  part- 
ners nor  the  heirs  could  acquire  any 
interest  in  the  partnership  property, 
real  or  personal,  adverse  to  the  trust 
imposed  upon  it  by  law  for  the  pay- 
ment of  the  partnership  debts.' 


» 


II,  Minority  rule. 

In  other  jurisdictions,  the  courts 
hold  that  a  member  of  a  partnership  is 
entitled  to  an  exemption  or  homestead 
in  partnership  property,  from  levy  up- 
on execution,  or  upon  the  insolvency 
of  the  copartnership.  The  courts  in 
these  jurisdictions  generally  base 
their  decisions  on  the  principle  that 
the  statutes  exempting  property  of  a 
debtor  are  humane,  and  for  the  benefit 
of  debtors,  and  that,  therefore,  a  lib- 
eral construction  is  to  be  given  to  such 
statutes.  Re  Solomon  (1918)  254  Fed. 
503  (under  Michigan  statute)  ;  Harris 
V.  Visscher  (1876)  57  Ga.  229;  Newton 
V.  Summey  (1877)  59  Ga.  397;  Hunni- 
cutt  V.  Summey  (1879)  63  Ga.  586; 
Blanchard  v.  Paschal  (1881)  68  Ga. 
32,  45  Am.  Rep.  474;  Skinner  v.  Shan- 
non (1880)  44  Mich.  86,  38  Am.  Rep. 
232,  6  N.  W.  108 ;  Chipman  v.  Kellogg 
(1886)  60  Mich.  438,  27  N.  W.  592; 
McCoy  V.  Brennan  (1886)  61  Mich. 
362,  1  Am.  St.  Rep.  589,  28  N.  W.  129; 
Ferguson  v.  Speith  (1893)  18  Mont. 
487,  40  Am.  St.  Rep.  459,  34  Pac.  1020 ; 
Stewart  v.  Brown  (1867)  87  N.  Y.  350, 
98  Am.  Dec.  578. 

Thus,  in  Stewart  v.  Brown  (N.  Y.) 
supra,  it  appeared  that  defendant,  as 
sheriff,  had  levied  on  a  pair  of  horses 
and  a  set  of  double  harness  under  an 
execution  against  the  plaintiffs,  who 
were  copartners.  Affirming  a  judg- 
ment in  favor  of  the  plaintiffs  for  the 
return  of  the  property,  the  court  held 
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that  partnership  property  could  be 
claimed  as  exempt  under  the  statute 
which  provided  for  the  exemption  of 
a  necessary  team  to  any  person  who 
was  a  householder  or  a  head  of  a  fam* 
ily.  It  was  said :  "The  argument  sub- 
mitted for  the  appellant  is  ingenious; 
but  its  fallacy  is  apparent,  in  view  of 
the  conclusions  to  which  it  tends.  If 
it  proves  anything,  it  is  that  the  prop- 
erty of  a  firm  is  not  owned  by  the  per- 
sons who  compose  it,  either  collective- 
ly or  otherwise.  It  certainly  does 
not  belong  to  anyone  else,  and,  if  the 
appellant  is  right,  the  title  is  in  a  state 
of  abeyance.  If  the  partners  have 
such  an  ownership  as  subjects  the 
property  to  seizure  on  execution,  they 
have  also  such  an  ownership  as  en- 
titles them  to  claim  its  exemption,  in 
a  case  plainly  falling  within  the  terms 
and  intent  of  the  statute.  In  the  in- 
stance before  us,  the  complaint  al- 
leges, and  the  answer  admits,  that  the 
horses  and  harness  in  question  were 
the  property  of  the  plaintiffs.  The 
facts  found  by  the  referee  meet  all 
the  requirements  of  the  act,  exempting 
from  levy  and  sale  the  necessary  team 
of  'any  person,  being  a  householder,  or 
having  a  family  for  which  he  pro- 
vides.' 4  Edmonds's  Stat.  626.  It  is 
insisted  that  the  clause  applies  to  a 
several  owner,  as  the  word  *person'  is 
used  in  the  singular  number.  The 
short  answer  is  that,  by  a  provision 
in  our  general  law,  when  a  statute  re- 
fers to  any  matter  or  person  by  words 
importing  the  singular  number,  sev- 
eral matters  or  persons  shall  be 
deemed  to  be  included,  unless  such  a 
construction  would  be  repugnant  to 
the  general  language  employed.  2  Rev. 
Stat.  p.  778,  §  11.  In  respect  to  arti- 
cles, otherwise  within  the  terms  of  the 
act,  such  ownership  as  suffices  to  make 
them  subject  to  seizure  brings  them 
within  the  exemption.  If  each  of  the 
respondents  had  owned  a  pair  of 
horses,  both  teams  would  have  been 
exempt,  upon  the  state  of  facts  found 
hy  the  referee.  It  would  be  an  obvious 
perversion  of  the  statute  to  hold  that 
the  plaintiffs  forfeited  its  protection 
by  owning  but  a  single  team  between 
them,  used  for  the  common  support  of 
both.   The  language  of  the  act  should 


be  construed  in  harmony  with  its  hu- 
mane and  remedial  purpose.  Its  design 
was  to  shield  the  poor,  and  not  to  strip 
them;  the  interest  it  assumes  to  pro- 
tect is  that  belonging  to  the  debtor, 
be  it  more  or  less.  The  ownership  of 
the  team  may  be  joint  or  several;  it 
may  be  limited  or  absolute.  Whatever 
it  be,  within  the  limitations  of  the  stat- 
ute, the  debtor's  interest  is  exempt,  in 
view  of  his  own  necessity,  and  of  the 
probable  •destitution  to  which  its  loss 
might  reduce  a  family  dependent  on 
him  for  support." 

In  Blanchard  v.  Paschal  (1881)  68 
Ga.  82,  45  Am.  Rep.  474,  it  appeared 
that  a  fi.  fa.  was  levied  on  the  stock 
of  goods  of  a  partnership  of  which  the 
defendant  was  a  member.  The  defend- 
ant applied  for  a  homestead  and  an 
exemption  out  of  his  share  of  the 
property.  The  jury  having  found  for 
the  applicant,  the  court  held  that  a 
partner  could  have  an  exemption  set 
apart  out  of  the  partnership  property, 
the  assets  belonging  to  the  individ- 
uals composing  the  firm.  The  court 
said:  'In  the  case  before  us  it  was 
after  the  levy  that  the  settlement  or 
severance  was  had  by  the  partners, 
and  it  is  claimed  that  it  was  then  too 
late  for  any  act  of  the  partners  to  af- 
fect the  rights  of  creditors,  or  to  au- 
thorize the  exemption,  even  if  the 
right  existed  before  the  judgment,  un- 
til after  the  partnership  debts  had 
been  paid.  The  theory  of  the  plaintiff 
in  error  is  that  the  partnership  prop- 
erty must  go  to  the  payment  of  the 
partnership  debts,  before  any  individ- 
ual interest  can  exist;  whereas,  in  fact 
and  in  law,  the  individual  members 
of  the  firm  are  the  real  owners  of  the 
partnership  property.  And  although 
the  law  directs  how  debts  shall  be 
paid,  it  never  loses  sight  of  the  fact 
that  a  partnership  is  made  up  of  in- 
dividuals, who  own  the  assets.  It  is 
nevertheless  true  that,  in  the  absence 
of  any  legal  provision  giving  a  differ- 
ent direction  to  the  disposition  of  the 
assets  of  a  firm,  they  would  have  to  be 
paid  out  as  claimed.  But  here  is  in- 
terposed between  this  disposition  of 
the  property  which  an  individual  may 
have  in  a  partnership,  another  over- 
riding   and    superior    right    thereto. 
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which  no  court  or  ministerial  officer 
can  disregard;  and  no  officer  has  the 
jurisdiction  or  authority  to  seize  or 
sell,  except  for  certain  specified  debts, 
in  which  partnership  debts  are  not  in- 
cluded. Unless,  therefore,  partnership 
property  is  to  be  appropriated  to  part- 
nership debts,  regardless  of  all  in- 
dividual rights,  then  whether  the  same 
was  levied  upon  or  not  is  wholly  im- 
material, as  the  judgment  and  levy 
can  give  the  creditors  no  higher  right 
as  against  an  exemption  and  home- 
stead than  they  had  before.  Any  oth- 
er construction  of  the  constitutional 
provision  and  the  laws  passed  in  pur- 
suance thereof  would  be  to  put  part- 
nership debts  upon  a  higher  footing 
than  individual  debts,  and  on  the  same 
level  with  those  excepted  in  the  Con- 
stitution, as  well  as  to  deny  the  right 
of  homestead  and  exemption  to  pos- 
sibly one  fifth  of  the  heads  of  fami- 
lies in  the  state,  and  who  happen  to 
be  engaged  in  partnership  pursuits. 
And  the  Constitution,  in  effect,  would 
then  be  made  to  read  that  each  head 
of  family  in  this  state  shall  be  entitled 
to  an  exemption  of  personalty,  and  a 
homestead  of  realty,  except  partners, 
and  they  shall  be  excluded  until  they 
pay  off  and  discharge  all  their  partner- 
ship liabilities." 

In  Hunnicutt  v.  Summey  (1879)  63 
Ga.  586,  it  appeared  that  plaintiff  held 
a  judgment  against  a  partnership,  and 
caused  an  execution  to  be  issued  there- 
on. The  execution  was  levied  on  a 
piece  of  property  which  the  wife  of 
one  of  the  partners  claimed  as  a  home- 
stead. The  court  held  that  a  home- 
stead in  the  undivided  half  of  the  real 
estate  belonging  to  a  firm  could  be  set 
apart  to  the  wife  of  one  of  the  part- 
ners, and  that  such  homestead  would 
be  valid  against  general  creditors  of 
the  firm,  saying :  "But  this  property  in 
the  case  now  before  us  is  undivided, 
and  was  so  when  the  homestead  was 
set  apart,  and  it  is  argued  with  great 
earnestness  and  force  that  this  makes 
a  difference.  Yet,  when  we  look  at  the 
broad  provision  of  the  Constitution  of 
1868  on  homestead  rights  in  property, 
we  cannot  see  that  the  fact  that  one 
is  tenant  in  common  with  another  will 
prevent  him  from  taking  homestead 


out  of  his  individual  half  of  the  joint 
property.  Code,  §  5135.  That  provi- 
sion seems  to  grasp  all  property,  real 
and  personal,  within  its  wide  arms,  as 
subject  to  homestead  and  exemption; 
and  the  legislature  is  required  to  en- 
act laws  to  reach  all  species  of  prop- 
erty, so  as  to  have  families  provided 
for  after  the  wrecks  which  the  late 
war  scattered  everywhere  over  south- 
ern society.  We  think,  therefore,  that 
Mrs.  Summey  could  have  her  home- 
stead set  apart  out  of  her  husband's 
undivided  half  of  the  realty  of  this 
firm." 

In  Newton  v.  Summey  (1877)  59  Ga. 
397,  an  injunction  was  denied  in  an 
action  by  a  partner  to  enjoin  the  wife 
of  another  member  of  the  firm  from 
taking  a  homestead  in  the  partnership 
land  on  the  ground  that  the  property 
was  firm  property,  and  was  needed  to 
pay  partnership  debts.  The  court 
said:  "In  so  far  as  the  bill  seeks  to 
settle  up  the  partnership  affairs,  and 
to  bring  in  this  property  by  decree  for 
application  to  the  debts  of  the  part- 
nership, the  case  is  not  now  before  us. 
We  think  it  certain  that  there  is  no 
power  to  grant  any  injunction  which 
would  enable  the  complainant  to  obtain 
a  broader  decree  than  he  can  obtain 
without  it.  If  the  homestead  right 
would  prevail  over  the  rights  of  firm 
creditors,  and  over  the  right  of  the 
complainant  as  a  member  of  the  firm, 
no  obstacle  should  be  interposed,  by 
injunction  or  otherwise,  to  the  due 
laying  off  and  assignment  of  the  home- 
stead. On  the  other  hand,  if  the  home- 
stead be  inferior  to  these  claims,  no 
injunction  is  needed,  for,  as  the  appli- 
cant for  homestead  is  a  party  to  the 
bill,  she  will  be  bound  by  the  decree, 
whatever  it  may  be.  It  has  been  often 
ruled  by  this  court,  in  effect,  that  in 
the  assignment  of  a  homestead  there 
is  no  magic  by  which  superior  liens 
are  thrown  off,  or  deficient  titles  are 
made  perfect.  Those  whose  claims 
outrank  the  homestead  may  stay  out 
of  the  ordinary's  court,  and  nothing 
there  done  will  be  in  their  way." 

In  Harris  v.  Visscher  (1876)  57  Ga- 
229,  it  was  held  that  where  each  part- 
ner had  applied  for  a  homestead  in 
partnership    land,    the   same    having 
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been  assigned  to  them  by  the  firm  in 
separate  parcels,  a  prior  creditor,  on 
reducing  the  debt  to  judgment,  could 
not  enforce  the  judgment  against  the 
homestead  right.  The  court  said :  "A 
court  that  administers  the  system  f  air^ 
ly  and  faithfully  must  consider  the 
laws  of  partnership  that  conflict  with 
it  modified  or  repealed  by  its  adoption. 
They  are  to  bend  to  it,  and  not  it  to 
them.  Difficulties  of  administration 
there  may  be,  but  with  the  ample  ma- 
chinery of  our  law  for  molding  reme- 
dies and  adjusting  every  variety  of 
equitable,  as  well  as  legal,  rights,  the 
most  formidable  of  these  difficulties 
may  be  met  and  overcome.  Partner- 
ship is  but  a  relation;  it  is  not  a  per- 
son; it  is  not  a  legal  being;  the  real 
owners  of  partnership  property  are  the 
partners.  Chambers  v.  Sloan  (1855) 
19  Ga.  84.  Upon  the  score  of  abstract 
justice,  the  obligation  to  discharge 
partnership  debts  is  no  stronger  than 
the  obligation  to  pay  individual  debts. 
And  upon  the  score  of  humanity,  the 
family  of  a  partner  not  otherwise  pro- 
vided for  can  urge  an  equal  claim  to 
shelter,  food,  and  raiment  with  the 
family  of  an  individual  debtor.  The 
creditor  comes  as  creditor.  He  has  no 
title.  The  whole  title  was  in  the  two 
debtors.  They  have  divided  the  prop- 
erty in  a  manner  satisfactory  to  them- 
selves. TEey  made  the  division  before 
the  creditor  acquired  a  legal  lien.  To 
baffle  him  by  a  claim  of  homestead 
looks  hard;  but  is  it  harder  upon  a 
partnership  creditor  to  lose  his  money 
than  upon  any  other  creditor?  The 
law  allows  debtors  to  claim  home- 
steads and  .  defy  their  creditors. 
Courts  can  •  in  no  case  administer  a 
higher  justice  than  that  of  the  law. 
The  law  is  master,  and  judges  are  only 
its  ministers  and  servants.  No  serv- 
ant may  presume  to  be  greater  than 
his  master." 

But  in  Re  Stewart  (1875)  2  N.  Y. 
Week.  Dig.  3,  Fed.  Cas.  No.  13,420  (in- 
volving the  Georgia  statute),  it  ap- 
peared that  a  bankrupt  partner 
claimed  an  allowance  from  the  sale 
of  the  goods  and  merchandise  of  the 
partnership,  as  a  head  of  a  family. 
The  register  having  allowed  the  ex* 
emption,  the  creditors  objected.    The! 


court  held  that  an  individual  partner 
could  not  claim  an  exemption  out  of 
the  partnership  property,  to  the  detri- 
ment of  joint  creditors,  sasring:  "On 
more  than  one  occasion  the  precise 
question  has  been  before  this  court, 
and  has  always  been  answered  in  the 
negative.  And,  notwithstanding  dis- 
trict courts  have  entertained  opposite 
views  on  this  subject,  I  am  still  of  the 
opinion  that  neither  the  letter  nor 
spirit  of  the  law,  or  the  Constitution 
or  laws  of  Georgia,  warrant  the  allow- 
ance of  such  a  claim,  to  the  exclusion 
of  the  joint  creditors  of  the  bankrupt 
firm.  Code,  §§  2002-2039.  In  Re  Hand- 
lin  (1875)  3  Dill.  290,  Fed.  Cas.  No. 
6,018,  Dillon,  circuit  judge,  said: 
'While  the  adjudged  cases  relating  to 
the  question  under  consideration  are 
not  uniform,  a  careful  examination  of 
all  of  them  justifies  me  in  saying  that 
they  are  quite  decisively  against  the 
proposition  that  individual  exemptions 
can  be  allowed  out  of  the  partnership 
estate  at  the  expense  of  the  joint  cred- 
itors.' The  case  was  carefully  con- 
sidered by  that  learned  and  eminent 
judge,  and  nothing  that  I  could  add 
would  strengthen  its  authority." 

In  Ferguson  v.  Speith  (1893)  18 
Mont.  487,  40  Am.  St.  Rep.  459,  34  Pac. 
1020,  it  appeared  that  a  partnership 
was  doing  a  brewery  business.  A  cer- 
tain piece  of  property  was  purchased 
with  firm  money.  The  defendant,  as 
a  member  of  the  partnership,  went  into 
possession  and  lived  there  with  his 
family.  The  other  member  of  the  part- 
nership also  lived  thereon  until  his 
death.  The  property  was  attached  and 
sold  under  execution  for  a  firm  debt. 
The  plaintiff  became  the  purchaser. 
The  defendant,  during  the  whole 
course  of  the  proceedings,  claimed  the 
property  as  exempt.  Affirming  a  judg- 
ment in  i&wox  of  the  defendant,  the 
court  held  that  a  partner  was  entitled 
to  claim  and  hold  a  homestead  in  the 
partnership  estate  as  against  creditors 
of  the  firm,  saying:  "Our  Constitu- 
tion, article  19,  §  4,  is  as  follows :  The 
legislative  assembly  shall  enact  liberal 
homestead  and  exemption  laws.'  The 
trend  of  the  later  and  best-considered 
adjudications  is  towards  a  liberal  con- 
struction in  favor  of  the  debtor  in 
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such  cases.  In  Stewart  v.  Brown 
(1867)  37  N.  Y.  350,  93  Am.  Dec.  678, 
the  learned  court  says :  'The  fanguage 
of  the  act  should  be  construed  in  har- 
mony with  its  humane  and  remedial 
purpose.  Its  design  was  to  shield  the 
poor,  and  not  to  strip  them ;  the  inter- 
est it  assumes  to  protect  is  that  be- 
longing to  the  debtor,  be  it  more  or 
less.'  The  tendency  of  legislation  is 
in  the  same  direction  of  liberality. 
Our  own  court  has  uniformly  given  a 
liberal  construction  to  our  Exemption 
and  Homestead  Laws.  The  common 
law  stripped  the  debtor  of  all  his  prop- 
erty, if  necessary  to  pay  his  debts,  and 
put  him  in  jail  if  he  had  not  enough 
to  pay  in  full.  But  we  have  traveled 
a  long  way  from  the  inhumanity  and 
cruelty  of  this  system,  and  still  the 
tendency  is  to  a  higher  plane  of  lib- 
erality and  humanity.  The  illiberal 
construction  of  our  statute  contended 
for  by  the  appellant  in  this  case,  and 
heretofore  and  now  in  vogue  in  many 
jurisdictions,  is  too  narrow  and 
harsh,  is  not  in  keeping  with  the  spirit 
of  humanity  that  pervades  the  lat^r 
best-considered  cases  on  the  subject. 
It  is  retrogressive,  and,  if  adopted, 
would  relegate  a  large  portion  of  our 
population  to  the  rigors  and  cruelties 
of  the  common  law.  We,  therefore, 
hold  that  a  partner,  having  the  neces- 
sary qualifications,  is  entitled,  as 
against  creditors  of  the  firm,  to  claim 
and  hold  a  homestead  in  the  partner- 
ship estate." 

In  the  case  of  Re  Solomon  (1918) 
254  Fed.  503,  it  appeared  that  the 
members  of  a  bankrupt  partnership 
sold  their  individual  exemptions  al- 
lowed by  the  statute  of  Michigan, 
which  provided  for  the  exemption  of 
tools,  implements,  and  stock  to  enable 
a  person  to  carry  on  the  profession, 
trade,  occupation,  or  business  in  which 
the  debtor  was  engaged.  A  partner 
claimed  exemption  in  the  proceeds, 
which  the  referee  refused  to  allow.  It 
was  held  that  each  of  the  partners 
was  entitled  to  claim  exemption  in 
the  stock  of  merchandise  owned  by 
the  bankrupt  partnership,  and  that, 
though  a  partner  drew  more  than  his 
share  of  the  profits,  the  other  partner 
not  complaining,  he  was  entitled  to 


the  exemption.     It  was  said:     "The 
Michigan  statute  on  the  subject  of  ex- 
emptions in  force  at  the  time  of  the 
filing  of  the  petition  in   bankruptcy 
herein  was  §  10,322  of  the  Michifiran 
Compiled  Laws   of  1897,  which  pro- 
vided, among  other  things,  that  'the 
following  property   shall   be  exempt 
from  levy  and  sale  under  any  execu- 
tion, or  upon  any  other  final  process 
of  a  court:    .    .    .    The  tools,  imple- 
ments, materials,  stock    ...     to  en- 
able any  person  to  carry  on  the  pro- 
fession, trade,  occupation,  or  business 
in  which  he  is  wholly  or  principally 
engaged,  not  exceeding  in  value  $250.' 
While  in  many,  if  not  most,  states,  it 
is  held  that  the  members  of  a  part- 
nership  are   not   entitled   to   exemp- 
tions  in   the   partnership    assets,    in 
Michigan    at   the   time   in    question, 
and  before  the  enactment  of  the  Uni- 
form   Partnership    Act    (Pub.    Acts 
1917   [Mich.]   No.  72)   now  in  force, 
the  rule  was  otherwise,  and  it  was 
settled   that   each    partner   was    en- 
titled to  his  exemptions  in  partnership 
property  to  the  same  extent  and  in 
the  same  manner  as  if  he  were  carry- 
ing on  business  as  an  individual.  Skin- 
ner V.  Shannon  (1880)  44  Mich.  86,  38 
Am.  St.  Rep.  232,  6  N.  W.  108 ;  Waite  v. 
Mathews   (1883)   50  Mich.  392,  16  N. 
W.  524;  McCoy  v.  Brennan  (1886)  61 
Mich.  366, 1  Am.  St.  Rep.  589,  28  N.  W. 
129.     Each  of  these  partners,  there- 
fore, was  entitled  to  claim  his  exemi>- 
tions    in    the    stock    of    merchandise 
owned  by  this  bankrupt  partnership. 
It  does  not  appear  that  the  partners, 
individually,  were  adjudicated  bank- 
rupts, or  that  the  property  owned  by 
them  as  individuals  has  been  brought 
into  the  possession  or  under  the  juris- 
diction of  the  bankruptcy  court.    .    .    . 
Neither  partner  is  complaining  of  any 
of  the  acts  of  the  other,  nor  seeking 
any  accounting  as  between  the  mem- 
bers of  this  partnership.     Only  the 
creditors  of  the  partnership  are  deny- 
ing the  rights  of  the  partners  to  claim 
their  statutory  exemptions,  and  this 
solely  on  the  ground  that  to  allow  such 
exemptions  will  enable  each  of  such 
partners  to  draw  from  the  firm  assets 
a  larger  share  than  that  to  which  he 
is    entitled    under    the    partnership  ' 
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agreement.  It  seems  clear  that  these 
creditors  are  not  in  a  position  to  make 
any  such  objection.  Each  of  these 
partners  was  entitled  to  the  same  ex- 
emptions in  the  partnership  stocks  as 
that  allowed  to  an  individual  person. 
His  right  thereto  as  against  creditors 
of  the  partnership  is  not  affected  by 
equities  existing  between  himself  and 
his  copartner,  any  more  than  the  right 
of  an  individual  to  such  exeniptions  is 
affected  by  equities  existing  between 
himself  and  third  persons.  In  both 
cases,  the  right  to  the  statutory  ex- 
emption is  an  absolute  and  fixed  privi- 
lege afforded  by  the  state.  The  pur- 
pose of  the  exemption  is  not  only  to 
protect  every  debtor  from  total  desti- 
tution, but  also  to  protect  the  public 
from  the  resultant  necessity  of  pro- 
viding for  him  as  a  public  charge.  The 
right  of  an  individual  to  the  exemp- 
tions prescribed  by  the  statute  does 
not  depend  upon  the  extent  or  charac- 
ter of  his  indebtedness  or  his  obliga- 
tions to  other  persons;  nor  does  the 
right  of  a  partner  to  such  exemptions 
depend  upon  the  question  whether  he 
has  drawn  out  from  the  partnership 
more  than  his  proper  share." 

In  Skinner  v.  Shannon  (Mich.)  su- 
pra, the  court  held  that  a  member  of 
a  copartnership  was  entitled  to  an  ex- 
emption out  of  the  stock  of  partner- 
ship goods  when  a  levy  was  made 
thereon,  saying:  "That  the  several 
members  of  a  copartnership  come 
within  the  language  of  the  statute  and 
Constitution  there  should  be  no  ques- 
tion, and  that  they,  by  becoming  mem- 
bers of  a  firm,  do  not  place  themselves 
beyond  the  pale  of  the  reason  of  the 
law,  would  seem  clear.  The  same  rea- 
son which  exists  for  protecting  an  in- 
dividual engaged  in  carrying  on  busi- 
ness would  seem  to  apply  with  equal 
forte  to  each  and  every  member  of  a 
firm.  The  whole  object  of  the  law 
is  to  prevent  a  person  from  being 
stripped  of  all  means  of  carrying  on 
bis  business,  and  in  this  respect  no 
distinction  can  exist  between  those 
who  are  members  of  a  firm  and  those 
who  are  not.  Indeed,  it  is  not  claimed 
that  members  of  a  firm  are  not  equal- 
ly within  the  words  and  protecting 
care  of  the  Constitution  and  statute. 


but  that  the  right  is  not  given  them, 
because  of  the  peculiar  rights  of  co- 
partners to  the  firm  property  as  be- 
tween themselves  and  also  their  cred- 
itors. If  the  property  is  exempt  under 
the  statute,  parties  dealing  with  them 
must  take  notice  of  that  fact,  and  it 
is  no  hardship  whatever  to  enforce  the 
right  when  the  occasion  arises  which 
demands  it.  The  creditor,  in  selling 
goods  to  an  individual,  knows  that  a 
certain  portion  of  his  debtor's  prop- 
erty is  not  and  will  not  be  subject  to 
his  demands.  And  so,  if  he  sells  to  a 
firm,  and  the  firm  or  each  member 
thereof  is  entitled  to  a  statutory  ex- 
emption, the  creditor  sells  in  view  of 
the  hazard." 

In  McCoy  v.  Brennan  (1886)  61 
Mich.. 362,  1  Am.  St.  Rep.  589,  28  N. 
W.  129,  it  appeared  that  the  sheriff  had 
levied  on  the  property  of  the  firm  of 
which  the  plaintiff  was  a  member. 
The  sheriff  had  set  off  to  the  two  other 
members  their  exemptions,  but  re- 
fused to  set  off  any  exemption  to  the 
plaintiff.  It  also  a'ppeared  that  the 
plaintiff  was  merely  a  passive  member 
of  the  firm.  The  court  held  that  a 
passive  member  was  entitled  to  exemp- 
tion, saying:  "The  record  shows  that 
the  business  of  this  firm — that  is,  mer- 
chandising— ^was  the  principal  busi- 
ness in  which  she  was  engaged,  and 
that  she  had  no  other.  I  do  not  think 
it  is  necessary  that  a  partner  should 
be  an  active  member  of  the  firm  in  or- 
der to  be  entitled  to  his  exemption.  He 
may  be  absent;  he  may  be  unable  to 
give  his  personal  attention  through 
illness,  or  inability  to  render  assist- 
ance. The  law  has  made  no  distinction 
.  between  the  active  and  passive  mem- 
bers of  a  firm.  That  each  should  be 
entitled  to  his  exemption  works  no 
harm  or  hardship  to  creditors.  Every- 
one dealing  with  a  firm  has  a  right  to 
know,  and  is  supposed  to  inquire,  who 
compose  the  firm.  Creditors  give  cred- 
it to  the  firm,  knowing  that  each  part- 
ner is  entitled  to  an  exemption  in  a 
mercantile  firm,  and  rate  them  accord- 
ingly. Defendant  also  claims  that  the 
plaintiff  cannot  maintain  a  separate 
action  for  her  exemption,  but  that  all 
the  other  members  are  interested  in 
the  property  as  firm  property,   and 
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must  be  joined  as  plaintiffs  in  the  ac- 
tion. But  the  right  of  exemption  is 
an  individual  right,  and  not  a  right 
of  the  firm  as  such.  This  right  con- 
ferred by  statute  upon  the  individual 
is  the  .basis  of  the  determination  that 
each  partner  is  entitled  to  his  exemp- 
tion out  of  the  firm  property.  If  his 
right  is  individual,  he  can  enforce  it 
separately,  and  as  an  individual." 

But  in  Re  Blodgett  (1874)  10  Nat. 
Bankr.  Reg.  145,  Fed.  Cas.  No.  1,555 
(involving  the  Michigan  statute),  it 
appeared  that  the  members  of  a  part- 
nership voluntarily  assigned  their 
stock  in  trade  for  the  benefit  of  cred- 
itors, dissolved  the  partnership,  and 
ceased  to  do  business.  The  goods  were 
thereafter  passed  from  the  voluntary 
assignee  to  an  assignee  in  bankruptcy. 
Subsequent  to  the  taking  possession 
by  the  assignee  in  bankruptcy,  the 
bankrupts  each  claimed  an  exemption. 
These  claims  were  refused  by  the  as- 
signee, but  he  offered  to  give  them 
goods  of  equal  value.  The  goods  were 
subsequently  sold,  and  the  assignee 
petitioned  the  court  to  determine  the 
claims  of  exemption.  The  court  held 
that,  under  the  statute  of  Michigan, 
an  individual  member  of  a  partnership 
could  not  claim  exemption  out  of  the 
undivided  partnership  property.  The 
court  said:  "The  only  question  in- 
volved is  whether,  under  the  Michi- 
gan statute,  each  individual  member 
of  a  firm  is  entitled  to  a  separate  ex- 
emption of  $250  as  stock,  out  of  the 
undivided  partnership  property.  I 
had  never  entertained  any  serious 
doubts  upon  this  question,  and  had 
been  of  the  opinion  that  the  right  here 
claimed  did  not  exist;  and  I  should 
have  so  disposed  of  this  matter  at  the 
close  of  the  argument,  but  for  the  fact 
that  my  attention  had  been  called  to 
two  district  court  decisions  holding 
the  contrary  doctrine:  Re  Young 
<1869)  3  Nat.  Bankr.  Reg.  440,  Fed. 
'Cas.  No.  18,148,  in  the  eastern  district 
of  Missouri,  and  Re  Rupp  (1870)  4 
Nat.  Bankr.  Reg.  95,  Fed.  Gas.  No. 
12,141,  in  the  northern  district  of 
Ohio.  Respect  for  the  opinions  of 
these  learned  judges  induced  me  to 
hold  the  matter  under  advisement,  for 
the  purposes   of   reviewing  my  own 


opinion  and  examining  the  founda- 
tions upon  which  it  rests.  Upon  such 
review  and  examination,  however,  I 
find  my  former  opinion  fully  confirmed 
upon  both  principle  and  authority; 
and,  without  entering  into  any  extend- 
ed argument,  it  must  sufiice  here  to 
say  that  I  find  that  the  two  decisions 
above  named  stand  almost  or  quite 
alone  upon  that  side  of  the  question, 
while,  on  the  contrary,  the  almost  un- 
broken current  of  decisions  in  the 
courts  of  states  having  exemption  laws 
similar  to  those  of  Michigan  is  almost 
uniformly  the  other  way,  viz.,  that 
there  is  no  separate  exemption  to  the 
individual  members  of  a  firm  out  of 
undivided  partnership  property." 

And  in  Michigan  Trust  Co.  v.  Chapin 
(1895)  106  Mich.  324,  58  Am.  St.  Rep. 
490,  64  N.  W.  334,  an  action  was  in- 
stituted to  subject  certain  plots  of 
land  to  the  purpose  of  the  assignment 
of  a  partnership.  A  former  partner 
of  one  of  the  defendants  conveyed  to 
a  person  appointed  by  that  defendant, 
according  to  an  agreement  made  at 
the  dissolution  of  that  partnership.  It 
was  claimed  by  the  person  to  whom 
the  property  was  conveyed  that  the 
property  was  a  homestead.  The  court 
held  that  a  homestead  could  not  be 
claimed  out  of  partnership  property, 
saying:  "Respecting  the  homestead 
claim,  G.  W.  Chapin  and  family  had 
lived  in  a  house  upon  the  premises  for 
a  number  of  years,  but  it  was  neverthe- 
less partnership  property,  and  a  home- 
stead interest  could  not  be  acquired 
therein.  *The  assets  of  a  partnership,' 
as  is  said  in  Hubbardston  Lumber  Co. 
V.  Covert  (1877)  35  Mich.  254,  'are 
held  in  a  sort  of  community;  but  the 
partners  do  not  hold  as  common  ten- 
ants or  joint  tenants.  The  property  is 
distinctly  separated  from  that  belong- 
ing to  the  individual  members,  and  it 
constitutes  an  identical  and  entire  in- 
terest. ...  As  partner,  there  is  no 
power  to  bind  individual  interests.'" 

III.  Rule  in  North  Carolina, 

In  North  Carolina,  an  individual 
member  of  a  firm  is  entitled  to  an  ex- 
emption out  of  the  firm  property,  if 
the  other  partners  consent  thereto.  Re 
Seabolt  (1902)  113  Fed.  766  (under 
North  Carolina  statute)  ;  Bums  v.  Har- 
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ris  (1872)  67  N.  C.  140;  Allen  v.  Gris- 
8om  (1884)  90  N.  C.  90;  State  ex  rel. 
Scott  V.  Kenan  (1886)  94  N.  C.  296; 
Stout  ▼.  McNeill  (1887)  98  N.  C.  1,  3 
S.  £.  915;  McMillan  v.  Williame 
(1891)  109  N.  C.  252,  13  S.  E.  764; 
Kichardson  v.  Redd  (1896)  118  N.  G. 
677»  24  S.  E.  420;  Pennell  v.  Robinson 
(1913)  164  N.  a  257,  80  S.  E.  417,  Ann. 
Cas,  1915D,  77. 

Thus,  in  Burns  v.  Harris  (1872)  67 
N.  C.  140,  one  of  the  defendants,  who 
was  a  member  of  a  partnership  against 
whom  a  judgment  had  been  recovered 
and  execution  issued,  moved  to  dis- 
charge an  attachment  obtained  by 
plaintiffs  as  to  certain  goods  of  the 
firm,  which  had  been  set  apart  to  him 
as  a  personal  property  exemption.  In 
reversing  a  denial  of  the  motion,  the 
court  held  that  an  individual  partner 
could,  with  the  consent  of  his  copart- 
ners, have  a  portion  of  the  partnership 
effects  set  apart  to  him  as  his  per- 
sonal property  exemption.  The  court 
said:  "One  of  two  or  more  partners 
cannot  have  a  portion  of  the  partner- 
ship effects  set  apart  to  him  as  his 
personal  property  exemption,  without 
the  consent  of  the  other  partner  or 
partners,  because  the  property  is  not 
his.  But  if  the  other  partner  or  part- 
ners consent,  then  it  may  be  done.  The 
creditors  of  the  firm  cannot  object,  be- 
cause they  no  more  have  a  lien  upon 
the  partnership  effects  for  their  debts 
than  creditors  of  an  individual  have 
upon  his  effects.  In  our  case  the  part- 
ners did  assent.'' 

JF.  Rule  in  Texas. 

In  Texas,  it  seems  that  a  homestead 
may  be  claimed  by  a  partner  in  the 
partnership  property.  Swearingen  v. 
Bassett  (1886)  65  Tex.  267;  Crordon  ▼; 
UcCall  (1899)  20  Tex.  Civ.  App.  288, 
48  S.  W.  1111;  Williams  v.  Meyer 
(1901)  _  Tex.  Civ.  App.  — ,  64  S.  W. 
66;  Allen  v.  Meyer  (1901)  —  Tex.  C»v. 
App.  — ,  65  S.  W.  645. 

Thus,  in  Swearingen  v.  Bassett 
(Tex.)  supra,  it  appeared  that  the  de- 
fendant was  a  member  of  a  copartner- 
ship. The  other  member  having  died, 
the  defendant  assigned  all  of  the  firm 
property,  except  the  realty  in  con- 
troversy, to  the  plaintiff  for  the  bene- 
fit of  creditors.     Both  the  surviving 


partner  and  the  widow  of  the  deceased 
partner  claimed  a  homestead  in  the 
undivided  half  of  the  property  in  ques- 
tion. The  court  held,  as  against  the 
widow  of  the  deceased,  that  a  partner 
in  a  solvent  firm  could  destinate  his 
interest  in  partnership  realty  as  a  part 
of  his  homestead,  securing  it  thereby 
from  a  forced  sale.  It  was  said: 
"The  Constitution  of  1876  exempts  the 
place  of  business  in  a  town  or  city,  of 
the  head  of  a  family,  as  well  as  the 
residence.  The  use  of  a  lot  as  a  place 
of  business  is  the  most  authentic  desti- 
nation of  it  as  a  part  of  the  homestead 
that  can  be  made.-  The  appropriation 
of  the  premises  for  the  very  purpose 
for  which  they  are  placed  beyond  the 
reach  of  creditors  is  an  emphatic  and 
undeniable  invocation  of  the  constitu- 
tional protection.  When  this  act,  the 
obvious  effect  of  which  is  to  place 
pi*operty  on  the  list  of  exemptions  and 
erase  it  from  the  schedule  of  available 
assets,  is  done  by  the  consent  of  a 
partner,  he  may  well  be  held  to  have 
relinquished  his  original  right  to 
charge  it  with  future  debts,  or  to  en- 
cumber it  in  any  way  inconsistent  with 
the  new  character  he  has  permitted  it 
to  assume.  And  as  the  partners  may 
by  agreement  make  separate  property 
what  before  belonged  to  the  firm 
(Lindley,  Partn.  pp.  654  et  seq.),  such 
agreement  might  be  implied  from  an 
acquiescence  by  the  firm  in  such  use 
of  partnership  property  by  one  of  the 
members  as  would  withdraw  his  inter- 
est in  it  from  the  commoti  burdens. 
The  petition  does  not  disclose  whether 
B.  H.  and  Jefferson  Bassett  were  equal 
partners  or  not.  We  may  assume  that 
they  were,  and  that  the  title  held  by 
them  to  the  lot  in  controversy  was  in 
the  name  of  Bassett  &  Bassett.  If  so, 
the  legal  title  to  an  undivided  moiety 
was  in  Jefferson  Bassett.  Holmes  v. 
Jarrett  (1872)  7  Heisk.  (Tenn.)  506; 
Tidd  V.  Rines  (1879)  26  Minn.  201,  2 
N.  W.  497.  -  Whilst  the  firm  was  sol- 
vent, his  equitable  was  equal  to  his 
legal  estate,  and  he  had  the  right  to 
sell  his  moiety,  or  to  encumber  it  for 
his  individual  debts  and  purposes,  and 
neither  his  partner  nor  the  firm  cred- 
itors, either  at  law  or  equity,  could 
complain  or  prevent  the  passage  of 
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full  title  to  his  vendee.  Parsons, 
Partn.  *377;  Lindley,  Partn.  p.  652, 
and  note;  Treadwell  v.  Williams 
(1862)  9  Bosw.  (N.  Y.)  649;  Hardy  v. 
Mitchell  (1879)  67  Ind.  485;*  Schmid- 
lapp  V.  Currie  (1897)  55  Miss.  597,  30 
Am.  Rep.  530;  Reeves  v.  Ayers  (1865) 
88  111.  418;  Menagh  v.  Whitwell 
(1873)  52  N.  Y.  146,  11  Am.  Rep.  683. 
Whilst  the  firm  was  solvent,  he  thus 
had  the  right  to  withdraw  his  interest 
in  the  lot  from  the  partnership  assets, 
and  appropriate  it  to  his  own  use. 
And  we  think,  by  the  use  he  made  of 
the  lot  by  the  consent  of  his  partner, 
he  did  segregate  it  from  the  partner- 
ship property,  and  make  it  a  part  of 
his  constitutional  home,  if,  at  any  time 
after  the  adoption  of  the  Constitution 
of  1876,  the  firm  of  Bassett  &  Bassett 
was  solvent.  His  interest  was  free 
when  the  firm  was  solvent,  and  his  use 
of  that  interest  deprived  him,  his  cred- 
itors, and  his  partner,  all,  of  the  power 
thereafter  to  impose  upon  it  any  lien, 
except  for  purchase  money  or  improve- 
ments. ...  In  the  absence  of 
definitive  legislation  to  guide  us,  and 
in  obedience  to  the  progressive  tend- 
ency adverted  to,  we  hold  against  the 
preponderance  of  authority,  but  with 
the  preponderance  of  reason,  that  a 
partner  in  a  solvent  firm  may  destinate 
his  interest  in  partnership  realty  as  a 
part  of  his  homestead,  and  thus  secure 
it  from  forced  sale;  and,  as  the  plain- 
tiff's petition  showed  such  use  of  the 
lot  in  controversy  by  Jefferson  Bassett 
as  would  effect  its  destination  as 
homestead,  at  a  time  when  the  petition 
does  not  show  that  the  firm  of  Bassett 
&  Bassett  was  insolvent,  the  excep- 
tion of  the  widow  and  children  of  Jef- 
ferson Bassett  to  the  petition  was 
properly  sustained." 

In  Gordon  v.  McCall  (1899)  20  Tex. 
Civ.  App.  283,  48  S.  W.  1111,  the  plain- 
tiff instituted  an  action  of  trespass  to 
try  title  to  a  certain  tract  of  land.  It 
appeared,  among  other  things,  that 
one  of  the  defendants  had  been  a  mem- 
ber of  a  partnership  of  which  the 
plaintiff  and  another  were  also  mem- 
bers. The  partnership  owned  the 
property  in  question  in  which  the  de- 
fendant partner  claimed  a  homestead. 
Oh  the  dissolution  of  the  firm  the  de- 


fendant cjonveyed  his  interest  to  the 
other  members.  The  defendant  of- 
fered in  evidence  his  homestead  desig- 
nation, which  was  refused  admission. 
In  reversing  a  judgment  in  favor  of 
plaintiff,  it  was  held  that  a  partner 
had  a  right  to  a  homestead  out  of  the 
partnership  property,  subject,  how- 
ever, to  an  equitable  partition  of  the 
property  between  the  members  of  the 
firm.  The  court  said:  "It  is  con- 
tended in  the  twelfth  assignment  of 
error  that  the  court  erred  in  refusing 
to  admit  in  evidence  the  appellant's 
homestead  designation.  In  this  we 
think  there  was  error.  There  is  some 
evidence  in  the  record  tending  to  show 
that,  at  the  time  the  property  was  sold 
by  Gordon  to  the  plaintiff  and  Suttles, 
he  was  occupying  to  some  extent  a 
part  of  it  with  his  family.  As  some 
evidence  bearing  on  the  question  of 
his  homestead  right  in  the  property, 
he  offered  a  written  designation  of 
his  homestead  prior  to  the  time  that 
the  deed  in  question  was  executed.  It 
is  true  that  the  property  at  that  time 
was  the  partnership  property  of  Gor- 
don, the  plaintiff,  and  Suttles,  and  no 
homestead  rights  could  be  acquired  in 
it  but  what  would  be  subject  to  final 
settlement  of  the  partnership  affairs. 
But  if,  at  the  time,  the  firm  was  sol- 
vent, and  that  should  be  its  condition 
upon  final  settlement,  we  see  no  rea- 
son why  a  member  of  the  firm  could  not 
acquire  a  homestead  right  in  lands 
owned  by  the  firm,  subject,  of  course, 
to  an  equitable  partition  of  the  prop- 
erty between  the  members  of  the  firm." 
In  Williams  v.  Meyer  (1901)  — 
Tex.  Civ.  App.  — ,  64  S.  W.  66,  it  ap- 
peared that,  prior  to  an  assignment 
for  the  benefit  of  creditors,  the  de- 
fendant as  a  partner  lived  on  a  tract 
of  partnership  property.  On  the  as- 
signment for  the  benefit  of  creditors, 
the  other  partner  suggested  that  de- 
fendant designate  his  homestead, 
which  he  refused  to  do,  but  later  re- 
corded such  designation.  The  pres- 
ent suit  was  instituted  to  recover  the 
tract  of  land  claimed  as  a  homestead. 
The  court  held  that  a  homestead 
could  be  claimed  by  a  partner  out 
of  the  partnership  property,  with  the 
assent  of  his  copartner,  but  that  in 
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regard  to  the  one  tract  there  was  no 
such  assent,  though  in  regard  to  the 
other  the  assent  of  the  copartner  could 
be  inferred.  It  was  &>aid :  'It  is  fur- 
ther assigned  as  error  that  the  trial 
court  refused  to  adjudge  appellants 
their  200-acre  homestead,  as  designat- 
ed in  1896,  and  which  included  the  37 
acres  of  the  Dave  Williams  survey,  on 
which  was  located  the  mill  plant, 
planter,  and  other  mill  property  here- 
inbefore described.  We  have  already 
held  that  the  37  acres  in  question,  and 
all  the  improvements  thereon,  were 
partnership  assets,  acquired  in  the 
first  instance  and  thereafter  used  for 
partnership  purposes.  It  seems  to  us 
the  proposition  announced  by  appellee 
is  sound,  and  finds  abundant  support 
in  the  authorities.  In  a  copartnership, 
each  of  the  partners  has  a  right  to  de- 
mand that  the  partnership  assets  be 
applied  to  the  payment  of  partnership 
debts,  and  neither  partner,  without  the 
consent  of  the  other,  can  appropriate 
the  assets  to  individual  purposes. 
Wiggins  v.  Blackshear  (1894)  86  Tex. 
668,  26  S.  W.  939;  Moore  v.  Steele 
(1887)  67  Tex.  435,  3  S.  W.  448,  As 
between  the  partners,  each  has  an  eq- 
uitable lien  by  which  this  right  is  se- 
cured. Johnston  v.  Standard  Shoe  Co. 
(1893)  5  Tex.  Civ.  App.  398,  24  S.  W. 
580;  Bates,  Partn.  §  820.  If  one  part- 
ner should,  without  the  assent  of  his 
copartner,  be  permitted  to  acquire  a 
homestead  right  in  the  very  property 
which  he  in  part  had  contributed  to 
the  partnership  fund,  and  upon  the 
faith  of  which  the  other  had  continued 
in  business  with  him  and  incurred  firm 
debts,  it  would  amount  in  many  in- 
stances to  a  withdrawal  of  his  entire 
contribution  to  the  partnership  assets ; 
and  the  entire  interest  of  his  copart- 
ner would  thus  be  burdened  with  the 
firm  liabilities,  while' his  would  be  ef- 
fectually covered  by  his  exemption. 
In  the  case  of  Swearingeh  v.  Bassett 
(1885)  66  Tex.  267,  the  court  an- 
noanced  the  doctrine  that  a  homestead 
could  be  acquired  in  partnership 
i^alty,  but  recognized  the  necessity  of 
the  copartner's  assent  where  partner- 
ship debts  existed,  and  implied  it  from 
the  facts  in  that  case.  It  is  true  the 
doctrine  was  also  announced  in  that 
4  A.L.R.— 22. 


case  that  a  partner  in  a  solvent  firm 
could  subject  his  interest  in  partner- 
ship realty  to  homestead  uses,  and  his 
copartner  would  thereafter  lose  his 
right  to  charge  it  with  future  firm 
debts;  but  the  doctrine  was  not  ap- 
plied to  insolvent  firms.  In  the  case 
at  bar  the  facts  show  that  the  uses 
to  which  the  87  acres  on  the  Williams 
tract  had  been  subjected  were  purely 
partnership,  and  tend  to  rebut,  rather 
than  support,  the  presumption  that 
Williams  intended,  at  any  time  pre- 
vious to  November,  1896,  to  subject 
them  to  his  homestead  claim.  He  does 
not  claim  that  he  even  indicated  such 
a  purpose  to  his  copartner,  and  there 
was  nothing  in  the  nature  of  its  use 
which  would  have  put  Allen  on  notice 
that  such  a  claim  would  be  made,  or 
from  which  assent  or  acquiescence  on 
his  part  could  be  implied.  Williams's 
residence,  and  such  improvements  as 
are  usual  on  a  rural  home,  were  on  the 
Jamison  tract,  which  was  of  ample 
acreage  to  allow  his  full  200  acres  out 
of  that  tract.  Of  this  he  had,  and  still 
has,  possession.  It  is  unreasonable  to 
suppose  that  Sam  Allen  would  have 
continued  to  place  vast  and  valuable 
improvements  on  land  which  his  co- 
partner had  withdrawn  from  the  com- 
mon fund,  and  covered  with  an  exemp- 
tion, especially  when  it  is  remembered 
that  many  of  the  improvements,  by 
reason  of  their  character,  became  a 
part  of  the  realty.  Again,  the  peculiar 
shape  in  which  37  acres  was  finally 
included  in  the  homestead  designation 
demonstrates  to  our  minds  that  the 
purpose  of  covering  it  with  the  home- 
stead claim  was  an  afterthought. 
.  .  .  This  is  also .  consistent  with 
the  fact  that,  when  Williams  was  ad- 
vised to  designate  his  homestead,  he 
refused  for  more  than  two  months  to 
do  so.  The  designation  made  in  1896 
could  not  affect  the  status  of  the  prop- 
erty, to  the  extent  of  defeating  the  lien 
created  by  the  deed  of  trust;  for  it 
had  previously  attached,  and  the  trus« 
tee  was  in  possession.  Clements  v. 
Lacy  (1879)  51  Tex.  150,  and  author- 
ities cited;  Houston  &  G.  N.  R.  Co.  v. 
Winter  (1876)  44  Tex.  597.  We  are 
of  opinion  that  the  facts  of  this  case 
make  it  easily  distinguishable  from 
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the  cases  cited  by  appellants,  and  that 
the  court  rightly  refused  to  extend  the 
exemption  over  the  37  acres  in  ques- 
tion. We  think  it  equally  clear  that 
the  cross  assignments  of  appellee,  as- 
sailing the  action  of  the  trial  court  in 
adjudging  to  appellants  the  right  to 
designate  as  their  homestead  200  acres 
out  of  other  lands,  including  their  im- 
provements, are  without  merit.  The 
assent  of  his  copartner  to  his  acquire- 
ment of  a  homestead  of  the  Jamison 
survey  is  a  fair  inference  from  all  the 
facts,  and  it  is  well  settled  that  the 
general  creditors  have  no  such  fixed 
interest  in  partnership  assets  as  to 
clothe  them  with  the  right  to  disturb 
the  homestead  thus  acquired." 

In  Allen  v.  Meyer  (1901)  —  Tex. 
Civ.  App.  — ,  65  S.  W.  645,  an  action 
to  recover  a  certain  tract  of  land  by 
a  trustee  in  bankruptcy,  the  defend- 
ants claimed  the  land  as  a  homestead. 
The  homestead,  as  claimed,  would  in- 
clude all  the  firm  land  including  a 
sawmill,  planes,  and  all  machinery.  It 
appeared  that  only  a  part  of  the  land 
so  claimed  was  used  by  the  defend- 
ants, one  of  whom  was  a  member  of 
the  partnership  prior  to  the  assign- 
ment. The  court  held  that  the  part  of 
the  land  which  was  used  by  the  de- 
fendants could  be  claimed  as  a  home- 
^  stead,  as  the  assent  of  the  other  part- 
ner could  be  inferred,  but  that  the 
sawmill,  etc.,  which  were  not  designat- 
ed, could  not  be  so  claimed.  It  was 
said:  "The  question  remaining  is 
whether  J.  K.  Allen  and  wife  acquired 
a  homestead  on  the  Crissman  league 
which  would  include  the  sawmill  plant 
and  its  valuable  fixtures  and  improve- 
ments. The  facts  affecting  this  ques- 
tion are,  briefiy,  as  follows:  Sam 
Allen,  the  partner  of  J.  K.  Allen,  knew 
that  the  latter  intended  to  acquire  a 
homestead  on  the  Crissman  league, 
and  knew  that  he  was  in  fact  residing 
with  his  family  near  the  mill  plant. 
But  J.  K.  Allen  was  not  a  farmer  or 
planter,  and  had  reduced  none  of  the 
land  to  actual  use  in  connection  with 
his  home,  except  a  garden  plat  and 
space  for  yard,  and  necessary  out- 
houses. The  mill  plant  was  situated 
on  partnership  real  estate.  The  ex- 
pensive machinery,  fixtures,  and  im- 


provements had  been  purchased, 
placed  there,  and  maintained  with 
partnership  funds.  The  uses  to  which 
it  was  being  put  did  not  indicate  to 
Sam  Allen  that  J.  K.  Allen  intended 
to  extend  his  homestead  over  the  mill 
plant  so  as  to  exempt  it  in  his  favor 
from  the  burdens  and  debts  of  the  con- 
cern. Nor  had  anything  else  been 
done  or  said  by  J.  K.  Allen  to  indicate 
such  a  purpose.  On  the  other  hand, 
it  was  shown  that  he  never  laid  out 
the  plat  of  what  he  now  claims  as  his 
home  until  about  four  years  after  the 
execution  of  the  deed  of  trust  and  the 
dissolution  of  the  partnership,  though 
Sam  Allen  almost  immediately  upon 
the  execution  of  the  instrument,  and 
before  J.  K.  Allen  had  in  any  manner 
ratified  it,  sent  him  a  message  sug- 
gesting that  he  lay  out  what  he  intend- 
ed to  claim  as  his  homestead.  We 
think  the  trial  court,  in  according  him 
the  right  to  200  acres  out  of  the  Criss- 
man league  as  hereinbefore  indicated, 
gave  him  all  he  could  lawfully  de- 
mand. Upon  this  point  appellee  has 
cross  assigned  error  in  awarding  ap- 
pellant a  200-acre  homestead.  This 
assignment  should  be  overruled,  be- 
cause it  is  fairly  made  to  appear  that 
the  land  adjacent  to  his  residence,  and 
not  covered  by  the  mill  plant,  was 
vacant,  had  ceased  to  be  necessary  to 
the  operation  of  the  mill,  and,  as  Sam 
Allen  knew  that  J.  K.  Allen  intended 
to  acquire  a  homestead  on  the  league, 
his  assent  that  it  might  be  imposed  on 
the  adjacent  vacant  land  may  be  in- 
ferred." 

But  in  B.  C.  Evans  Co.  v.  Kingsbury 
(1894)  —  Tex.  Civ.  App.  — ,  26  S.  W. 
729,  the  action  was  for  the  recovery 
of  damages  caused  by  the  seizure,  on 
execution  against  a  firm,  of  property 
belonging  to  a  firm,  which  the  plaintiff 
claimed  as  exempt.  The  court  held 
that  the  insolvency  of  a  partnership 
does  not  permit  a  member  to  appro- 
priate, or  withdraw  beyond  the  reach 
of  creditors,  any  portion  of  the  assets, 
though  he  could  use  them  in  a  man- 
ner which  would  ordinarily  render 
them  exempt.  It  was  said:  "Where 
a  copartnership  is  insolvent,  or  is  pos- 
sessed of  assets  not  more  than  ad- 
equate for  the  payment  of  its  debts, 
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one  member  of  the  firm  cannot  right- 
fully withdraw  beyond  the  reach  of 
creditors  and  to  their  injury,  a  portion 
of  the  assets  or  property,  and  make  a 
personal  appropriation  of  those  as- 
sets, though  he  may  use  them  in-  a 
manner  and  for  a  purpose  which  oth- 
erwise, and  generally  speaking,  would 
render  them  exempt  from  forced  sale.'* 

F.  Rule   in   Wisconsin, 

The  rule  now  obtaining  in  Wiscon- 
sin that  a  partner  is  not  entitled  to 
an  exemption  in  firm  property  is  rested 
on  the  Uniform  Partnership  Act. 
That,  act  was  discussed  in  the  case  of 
Re  Safady  Bros.  (1915)  228  Fed.  538, 
wherein  the  court  said:  "By  the  for- 
mer Wisconsin  law,  a  partner  had  no 
exemption  in  the  firm  property  as  such, 
because  there  could  not  be  an  exemp- 
tion in  an  undivided  interest  or  ten- 
ancy in  common.  West  v.  Ward 
(1870)  26  Wis.  679.  On  seizure  by 
attachment,  execution,  or  insolvency, 
each  partner  was  permitted  to  sever 
his  interest  and  claim  $200  exemption 
in  the  partnership  stock.  O'Gomnan 
V.  Fink  (1883)  57  Wis.  649,  46  Am.  ' 
Rep.  58,  15  N.  W.  771.  The  right  to 
make  such  severance  or  division  was 
the  foundation  of  the  exemption*  right. 
This  right  of  severance  is  taken  away 
by  §  21  (original  §  25)  of  the  Uniform 
Partnership  Act,  here  copied  in  full. 
It  reads:  *(1)  The  property  rights  of 
a  partner  are  his  rights  in  specific 
partnership  property,  his  interest  in 
the  partnership,  and  his  right  to  par- 
ticipate in  the  management.  (2)  A 
partner  is  co-owner  with  his  partners 
of  specific  partnership  property,  hold- 
ing as  a  tenant  in  partnership.  (3) 
The  incidents  of  this  tenancy  are  such 
that  (a)  a  partner,  subject  to  the 
provisions  of  th^s  chapter  and  to  any 
agreement  between  the  partners,  has 
an  equal  right  with  his  partners  to 
possess  specific  partnership  property 
for  partnership  purposes ;  but  he  has 
no  right  to  possess  such  property  for 
any  other  purpose  without  the  consent 
of  his  partners,  (b)  A  partner's  right 
in  specific  partnership  property  is  not 
assignable  except  in  connection  with 
the  assignment  of  the  rights  of  all 
the  partners   in  the   same  property. 

(c)  A  partner's  right  in  specific  part- 


nership property  is  not  subject  to  at- 
tachment or  execution,  except  on  a 
claim  against  the  partners^iip.  When 
partnership  property  is  attached  for 
a  partnership  debt,  the  partners,  or 
any  of  them,  or  the  representatives  of 
a  deceased  partner,  cannot  claim  any 
right  under  the  Homestead  or  Exemp- 
tion Laws,  (d)  On  the  death  of  a 
partner  his  right  in  specific  partner- 
ship property  vests  in  the  surviving 
partner  or  partners,  except  where  the 
deceased  was  the  last  surviving  part- 
ner, when  his  right  in  such  property 
vests  in  his  legal  representative.  Such 
surviving  partner  or  partners,  or  the 
legal  representative  of  the  last  sur- 
viving partner,  has  no  right  to  possess 
the  partnership  property  for  any  but 
a  partnership  purpose,  (e)  A  part- 
ner's right  in  specific  partnership 
property  is  not  subject  to  dower,  cur- 
tesy, or  allowances  to  widows,  heirs,  or 
next  of  kin.'  §1724m21.  The  part- 
ner's interest  is  inalienable,  and  is  not 
subject  to  dower  or  family  rights. 
Even  a  surviving  partner  could  not 
have  any  exemption,  because  he  is  not 
allowed  'to  possess  the  partnership 
property  for  any  but  a  partnership 
purpose.'  Section  24  (original  28) 
deals  with  the  claims  of  individual 
judgment  creditors  against  the  in- 
dividual partners,  and  subdivision  8 
says:  'Nothing  in  this  chapter  shall 
be  held  to  deprive  a  partner  of  his 
right,  if  any,  under  the  Exemption 
Laws,  as  regards  his  interest  in  the 
partnership,' — ^which  is  defined  in  §  22 
(28)  as  'his  share  of  the  profits  and 
surplus.'  Thus,  the  partner's  sep- 
arate interest  is  subject  to  exemption 
on  separate  debts.  It  seems  perfectly 
clear  that  the  former  right  of  sever- 
ance in  Wisconsin  for  the  purpose  of 
exemption  cannot  possibly  exist  under 
the  cited  provisions.  Nor  does  sub- 
division 'c'  change  this  conclusion.  It 
says  that  the  tenancy  in  partnership 
is  subject  to  attachment  and  execution 
on  partnership  claims,  but,  when  'at- 
tached,' shall  not  be  exempt.  It  is 
argued  that  this  word  means  to  re- 
strict the  creditor's  right,  and  allow 
the  exemption  in  cases  of  execution, 
supplementary  proceedings,  creditors' 
suits,  insolvency,  and  bankruptcy;  but 
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this  construction  is  out  of  harmony 
with  the  other  parts  of  the  statute. 
Nor  should  the  language  itself  be  giv- 
en any  such  restricted  meaning.  'At- 
tachment proceedings'  indicate  a 
seizure  on  mesne  process.  This,  how- 
ever, is  the  narrow  meaning.  As  a 
verb,  the  word  'attach'  has  a  broad 
recognized  meaning,  and  indicates 
any  seizure  of  property  for  the  pur- 
pose of  bringing  it  within  the  custody 
of  the  court.  This  is  well  brought  out 
in  the  case  of  Wilder  v.  Inter-Island 
Steam  Nav.  Co.  (1908)  211  U.  S.  239, 
53  L.  ed.  164,  29  Sup.  Ct.  Rep.  58,  15 
Ann.  Cas.  127,  where  the  word  was 
construed  to  extend  to  seizure  in  pro- 
ceedings supplementary  to  execution. 
In  using  the  word  'attach,'  therefore, 
the  drafter  has  not  employed  a  word 
which  must  be  given  an  unusual  or 
strained  meaning  to  carry  out  the  in- 
tention of  the  act.  When  a  word  has 
a  narrow  and  a  broad  meaning,  it 
should  be  taken  in  the  sense  in  which 
the  general  purpose  of  the  act  requires 
it  to  be  taken.  There  is  nothing  which 
can  fairly  be  said  to  require  the  word 
to  be  taken  in  the  restricted  meaning 
of  seizure  on  mesne  process;  in  fact, 
to  thus  restrict  the  word  is  to  do  vio- 
lence to  the  intention  of  the  framers, 
which,  I  think,  fairly  appears  when 
one  takes  the  entire  act  into  consid- 
eration. To  give  the  word  the  narrow 
meaning  would  make  the  right  of  the 
partnership  creditors  to  have  the  part- 
nership property  free  from  exemption 
claims  depend  upon  the  mere  accident 
of  whether  such  property  was  seized 
on  mesne  process.  It  can  hardly  be 
said  that  the  legislature  intended  to 
preserve  the  partnership  property 
from  exemption  claims  only  when  it 
was  seized  on  preliminary  process,  and 
not  when  seized  or  attached  in  any 
other  way.  Section  21  discloses  the 
express  legislative  design  to  bring 
about  a  uniform  principle  and  prac- 
tice with  respect  to  exemptions,  and,  if 
found  inconsistent  with  former  inter- 
pretation of  Exemption  Laws,  must  be 
held  amendatory.  An  attachment  on 
mesne  process  is  merely  to  hold  the 
property  for  the  later  writ  of  execu- 
tion, so,  if  this  clause  is  to  be  con- 
strued as#  contended,  this  absurd  re- 


sult would  follow:  That  there  could 
be  no  exemption  against  provisional 
process,  but  against  final  procesa 
(which  was  to  be  aided  and  made  ef- 
fective by  the  other)  the  exemption 
claim  would  be  good.  In  view  of  the 
plan  of  the  draftsman  to  use  the  few- 
est possible  words,  and  the  whole  pur- 
pose and  spirit  of  the  law,  the  word 
'attach'  was  advisedly  used  to  indicate 
the  same  kind  of  a  seizure  meant  by 
'attachment  or  execution'  in  the  same 
subdivision." 

Prior  to  the  adoption  of  the  Uniform 
Partnership  Act  in  Wisconsin,  a  stat- 
ute (Stat.  §  2982)  provided  for  an 
exemption  of  each  partner  in  case  of 
seizure  of  the  property  on  execution 
or  attachment,  or  other  mesne  or  final 
process,  out  of  the  partnership  stock 
in  trade.  This  provision  was  con- 
strued in  0 'Gorman  v.  Fink  (1883)  57 
Wis.  649,  46  Am.  Rep.  58,  15  N.  W. 
771,  wherein  it  appeared  that  plaintiff 
was  a  member  of  a  partnership  com- 
posed of  himself  and  two  other  mem- 
bers. The  defendant  as  marshal 
,  levied  on  the  entire  stock  of  goods, 
materials,  tools,  and  machinery,  by 
virtue  of  certain  executions.  In  an  ac- 
tion for  the  conversion  of  a  portion  of 
the  property  which  plaintiflf  claimed 
he  was  entitled  to  under  the  Exemp- 
tion-Law, the  court  held  that  a  part- 
ner, with  the  consent  of  the  others, 
might  claim  a  separate  exemption  out 
of  the  partnership  property  which  had 
been  seized  on  execution  against  the 
firm.  The  court  further  held  that 
where  each  partner  claimed  an  in- 
dividual exemption  they  must  be 
deemed  to  have  consented  that  the 
others  have  it  also.  It  was  said :  'In 
Russell  V.  Lennon  (1876)  89  Wis.  570, 
20  Am.  Rep.  60,  the  plaintiffs  were 
partners  doing  busipess  as  tinners 
and  jobbers;  the  levy  was  upon  their 
tools  and  stock  in  trade  for  a  part- 
nership debt.  The  learned  chief  jus- 
tice in  the  opinion  says :  'We  have  no 
doubt  that,  in  proper  cases,  each  mem- 
ber of  a  partnership  is  entitled  to  his 
separate  exemption  out  of  the  part- 
nership property,  and  that  the  part- 
nership property,  after  levy,  may  be 
severed  by  the  partners,  so  that  each 
partner  may  have  his  several  exemp- 
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tion.  But  it  seems  to  us  to  be  as  in- 
defensible to  extend  the  personal  priv- 
ilege of  exemption  to  a  partnership, 
as  such,  as  to  extend  it  to  a  corpora- 
tion aggregate.'  Page  574.  It  will  be 
seen  that  there  is  here  a  clear  and 
distinct  intimation  that  each  member 
of  a  partnership  is  entitled  to  his  sep- 
arate exemption  out  of  the  partnership 
property,  and  the  chief  justice  says 
that  after  the  levy  the  partnership 
property  may  be  severed  by  the  part- 
ners so  as  to  give  each  partner  his 
several  exemption.  In  that  case,  the 
coart  was  not  -called  upon  to  state 
what  acts  were  necessary  to  be  done 
by  the  partners,  after  a  levy,  to  make 
a  severance  of  the  partnership  prop- 
erty, nor  do  we  well  see  what  more 
the  partners  could  do  to  accomplish 
this  end  than  consent  that  each  should 
have  his  exemption  and  exercise  his 
power  of  selection.  This,  in  contem- 
plation of  law,  ought  to  amount  to  a 
severance,  so  that  the  several  right  of 
each  partner  would  attach  to  the  por- 
tion by  him  selected.  Unless  the  sev- 
erance cte  be  made  in  this  way  it  is 
very  evident  that  the  right  of  each 
partner  to  his  separate  exemption  out 
of  the  partnership  property  after  levy 
cannot  be  protected  or  enforced.  For 
certainly  the  partners  cannot,  after  a 
levy,  take  possession  of  the  corpus  of 
the  partnership  property  and  make  a 
division  of  it  among  themselves.  This, 
obviously,  is  impracticable.  . 
Therefore,  unless  the  mutual  consent 
of  the  partners  that  each  shall  have 
his  exemption  and  make  his  selection 
from  the  partnership  property  has  the 
eflfect  to  partition  or  sever  the  joint 
property,  so  that  the  several  exemp- 
tion will  attach  to  the  portion  select- 
ed, no  exemption,  in  many  cases,  could 
be  had.  But  where  all  the  partners 
demand  the  exemption,  each  must  be 
deemed  to  consent  that  the  others  have 
it,  and  make  his  individual  selection." 
But  in  Re  Zimmerman  (1918)  202 
Fed.  812  (involving  the  Wisconsin  act 
last  cited),  it  appeared  that  each  mem- 
ber of  the  partnership  claimed  an  ex- 
emption in  the  property  of  the  part- 
nership under  the  provisions  of  the 
statutes  which  provided  for  the  ex- 
emption of  a  horse,  wagon,  tools,  plow. 


etc.  The  court  held  that  each  mem- 
ber was  entitled  to  an  exemption  out 
of  the  partnership  property.  The 
court  said:  **l  think  that  under  sub- 
division 6,  above  mentioned,  each 
bankrupt  was  entitled  to  select,  as 
specifically  exempt,  the  items  coming 
within  its  terms:  a  horse,  regardless 
of  value,  and  wagon,  sleigh,  tackle, 
etc.,  of  a  value  not  exceeding  $200. 
Knapp  V.  Bartlett  (1865)  28  Wis.  68, 
99  Am.  Dec.  109;  Re  Friederick  (1899; 
D.  G.)  95  Fed.  284;  Re  Friedrich 
(1900)  ^0  C.  C.  A.  378,  100  Fed.  284; 
Spikes  V.  Burgess  (1886)  65  Wis.  428, 
27  N.  W.  184.  The  mere  fact  that  such 
specific  items  of  property  may  have 
been  used  by  him  in  the  conduct  of  a 
business  does  not  warrant  treating 
them  as  'tools  or  implements,'  if  they 
are  not  ordinarily  and  fairly  to  be 
treated  as  such.  This  is  obviously 
true  of  a  horse.  As  indicated  in  Cun- 
ningham V.  Brictson  (1898)  101  Wis. 
382,  77  N.  W.  740,  if  a  debtor  chooses, 
in  lieu  of  stock  in  trade  valued  at 
$200,  to  select  'tools  and  implements' 
of  like  value,  he  may  do  so.  Indeed, 
no  one  could  complain  because  no  one 
could  suffer.  But  here  he  is  deprived 
of  the  benefits  of  the  specific  exemp- 
tions awarded  by  subdivision  6,  by 
compelling  him  to  include  the  items 
of  property  therein  enumerated  in  his 
selection  under  subdivision  8.  The 
conclusion*  is  that  each  bankrupt  was 
entitled  to  claim  specific  exemptions 
under  subdivision  6,  and  also  exemp- 
tion of  tools  and  implements  or  stock 
in  trade  of  the  value  of  $200  under 
subdivision  8." 

And  in  Re  Friedrich  (1900)  40  C. 
C.  A.  378,  100  Fed.  284  (involving  the 
Wisconsin  statute),  it  appeared  that 
the  members  of  a  bankrupt  partner- 
ship claimed  an  exemption  under  this 
statute.  The  court  below  allowed  it, 
but  the  trustee  petitioned  for  a  re- 
view of  the  law.  The  court  held  that 
copartners  in  trade  could  sever  their 
joint  interest  in  the  partnership  prop- 
erty, and  thereby  permit  each  of  the 
copartners  to  claim  the  exemption. 
The  court  said :  "The  statute  of  Wis- 
consin (Sanborn  &  B.  Anno.  Stat.  1898, 
§  2982,  subd.  8)  allows  to  a  trader,  in 
addition  to  other  specified  exemptions. 
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'$200  stock  in  trade.'  The  statute  has 
received  much  consideration  in  the 
supreme  court  of  that  state.  Oilman 
V.  Williams  (1859)  7  Wis.  329,  76  Am. 
Dec.  219;  Russell  v.  Lennon  (1876) 
39  Wis.  570,  20  N.  W.  60;  O'Gorman 
V.  Fink  (1883)  57  Wis.  649,  46  Am. 
Rep.  58,  15  N.  W.  771 ;  First  Nat.  Bank 
V.  Hackett  (1884)  61  Wis.  335,  21  N. 
W.  280;  Severson  v.  Porter  (1888)  73 
Wis.  70,  40  N.  W.  577;  Bong  v.  Par- 
mentier  (1894)  87  Wis.  129,  58  N.  W. 
243;  Lamont  v.  Wootton  (1894)  88 
Wis.  107,  59  N.  W.  456.  It  appears  to 
be  settled  that  copartners  in  trade 
may  sever  their  joint  interest  in  the 
copartnership  property,  to  permit  each 
each  of  them  to  claim  therefrom  the 
amount  allowed  by  statute.  This  sev- 
erance may  be  had  after  levy  of  execu- 
tion against  the  copartnership  upon 
the  firm  stock,  and  after  it  has  been 
taken  possession  of  by  the  officer. 
The  severance,  therefore,  would  seem 
to  be  effective  in  law,  as  suggested  by 
Chief  Justice  Cole  in  O'Gorman  v. 
Fink  (1883)  57  Wis.  649,  46  Am.  Rep. 
58,  15  N.  W.  771,  supra,  by  the  mere 
agreement  of  the  copartners  among 
themselves.  ...  In  the  later  de- 
cisions referred  to,  in  speaking  to  the 
subject  of  an  assignment  for  the  ben- 
efit of  creditors,  that  court  indicates 
that  copartners  making  such  assign- 
ment cannot  afterwards  claim  individ- 
ual exemptions  out  of  the  partnership 
property;  and  this,  because  the  con- 
veyance vests  the  title  to  all  the  prop- 
erty in  the  assignee  upon  delivery  of 
the  instrument.  We  need  not  pursue 
that  subject,  except  to  say  that  all  the 
decisions  recognize  the  right  of  each 
copartner,  when  all  concur,  to  a  spec- 
ified amount  of  the  partnership  stock 
in  trade,  if  such  claim  be  seasonably 
and  properly  asserted.  The  ruling  in 
those  cases  cannot  control  the  time  or 
the  manner  in  which  claims  for  ex- 
emptions may  be  preferred  in  bank- 
ruptcy. The  title  to  the  property  of 
the  bankrupt  is  vested  in  the  trustee, 
not  by  conveyance,  but  by  operation  of 
the  law;  and  the  act  (30  Stat,  at  L. 
544,  chap.  541,  §  70,  subd.  *a'  Comp. 
Stat.  §  9654,  1  Fed.  Stat.  Anno.  2d  ed. 
p.  1150)  expressly  provides  that  the 
title  to  the  property  which  is  lawfully 


exempt  shall  not  be  vested  in  the  trus- 
tee. We  do  not  think  that  an  actual 
severance  from  the  common  stock  of 
the  articles  claimed  as  exempt  before 
petition  in  bankruptcy  filed  is  essen- 
tial. In  our  judgment,  the  Bankrupt 
Act  clearly  indicates  to  the  contrary. 
That  act  (§  7,  subd.  8)  provides  that 
a  voluntary  bankrupt  shall,  with  his 
petition,  file  'a  claim  for  such  exemp- 
tions as  he  may  be  entitled  to,'  and  in 
cases  of  involuntary  bankruptcy  the 
claim  for  exemptions  cannot  be  pre- 
ferred until  after  adjudication,  and 
provides,  by  §  47,  subd.  11,  that  the 
trustees  shall  'set  apart  the  bankrupt's 
exemptions  and  report  the  items  and 
estimated  value  thereof  to  the  court 
as  soon  as  practicable  after  their  ap- 
pointments.' The  act  thus  clearly  in- 
dicates that  the  severance  in  fact  of 
exempt  property  from  the  general  es- 
tate is  to  be  made  by  the  trustee,  not 
by  the  debtor,  and  the  value  of  that  so 
severed  is  to  be  determined  in  the  first 
instance  by  the  trustee,  not  by  the 
debtor.  The  Bankrupt  Law  allows  to 
debtors  the  exemptions  provided  by 
the  law,  but  the  manner  in  which  the 
exemptions  are  to  be  claimed,  set 
apart,  and  awarded  is  regulated  by 
the  Bankrupt  Act.  The  provision  Is 
wholesome,  for  much  abuse  of  the 
beneficent  law  allowing  exemptions 
might  arise  if,  with  respect  to  a  gen- 
eral stock  of  goods,  the  debtor  should 
be  permitted  to  place  upon  selected 
articles  his  own  estimate  of  value.  It 
is  sufficient,  we  think,  if  the  debtor 
manifest  by  his  petition  in  bankrupt- 
cy his  claim  of  exemptions  which  the 
law  allows  to  him.  In  the  case  of  co- 
partners it  is  sufficient  evidence  of 
consent  by  each  to  severance  of  the 
joint  estate,  especially  as  the  copart- 
nership is  dissolved  by  the  adjudica- 
tion of  bankruptcy."  To  the  same  ef- 
fect is  Re  Friederick  (1899)  95  Fed. 
282. 

In  Russell  v.  Lennon  (1876)  39  Wis. 
570,  20  Am.  Rep.  60,  overruling  Oilman 
V.  Williams  (1859)  7  Wis.  329,  76  Am. 
Dec.  219,  an  action  for  the  detention 
of  certain  goods  which  were  levied  on 
by  defendant,  as  sheriff,  by  virtue  of 
an  execution,  the  partnership  claim- 
ing them  exempt,  the  court  held  that. 
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while  each  member  of  a  partnership 
was  entitled  to  a  separate  exemption 
out  of  the  partnership  property,  still 
a  partnership  was  not  so  entitled. 

In  the  case  of  Re  Bjomstad  (1878) 
9  Biss.  13,  Fed.  Gas.  No.  1,453,  it  ap- 
peared that  one  of  the  partners  sold 
his  interest  to  the  other.  Subsequent- 
ly, the  remaining  partner  filed  his  pe- 
tition in  bankruptcy.  The  question 
became  material  as  to  whether  an  in- 
dividual member  of  a  partnership  was 
entitled  to  an  exemption  within  the 
Exemption  Law.  The  court  held  that 
the  right  of  exemption  attached  on  the 
part  of  such  owner  of  the  property, 
even  as  against  partnership  creditors, 
saying:  "But  it  is  claimed  the  ex- 
emption should  not  be  allowed,  be- 
cause the  debts  are  partnership  debts, 
and  that,  when  contracted,  the  prop- 
erty belonged  to  the  partnership ;  and 
there  is  some  show  of  reason,  as  well 


as  authority,  for  this  position;  but  in 
the  absence  of  any  fraudulent  intent, 
I  see  no  reason  why  parties  may  not 
dissolve  the  partnership,  sever  their 
interest  in  the  property,  or  one  part- 
ner sell  out  his  interest  to  the  other, 
as  was  done  in  this  case,  and  the  part- 
ner continuing  the  business  and  own- 
ing the  goods  be  allowed  to  claim  his 
exemption,  the  same  as  though  no 
partnership  had  ever  existed." 

VI.  Effect  of  Uniform  JPartnerehip  AcU 

The  Uniform  Partnership  Act  which 
has  been  adopted  in  a  number  pf  juris- 
dictions contains  provisions  (see  §  21 
of  the  act)  which  bear  on  the  ques- 
tion discussed  in  the  note.  Thus  far, 
the  effect  of  the  act  on  the  right  of  a 
partner  to  an  exemption  has  appar- 
ently been  discussed  in  but  one  case. 
See  Re  Safady  Bros.  (1915)  228  Fed. 
538,  stated  at  length,  supra,  V. 

B.  G.  li. 


FRANK  R.  STRONG,  Appt, 

V. 

J.  SULLIVAN,  Respt. 

CoM/omto  Supreme  Court  (Dept,  No.  2)'^May  7,  1910. 

(—  Cal.  — ,  181  Pac.  59.) 

Nuisance  -—  lunch  wagon  in  street. 

1.  The  maintenance  of  a  lunch  wagon  in  a  public  street,  to  the  obstruc- 
tion of  ingress  and  egress  to  and  from  abutting  property,  and  injurious 
competition  with  business  thereon  conducted  constitute  a  nuisance. 

[See  note  on  this  question  beginning  on  page  346.] 


Injonction  —  against  maintenance  of 

hmch  wagon  in  street. 

2.  Injunction  lies  on  behalf  of  a 
property  owner  to  prevent  the  main- 
tenance in  a  public  street  in  front  of 
his  property  of  a  lunch  wagon  <which 
interferes  with  the  ingress  and  egress 
to  and  from  his  property,  and  com- 
petes with  business  conducted  in  the 
bailding,  although  the  owner  of  the 
wagon  has  a  license  from  the  city  to 
operate  the  lunch  wagon  in  the  public 
Btreets 

[See  18  R.  C.  L.  143,  216.] 


—  laches  —  nuisance  in  street. 

3.  The  maintenance  nightly  of  a 
lunch  wagon  in  a  public  street  for  four 
years,  to  the  injury  of  abutting  prop- 
erty, does  not  prevent  the  granting  of 
injunctive  relief  to  the  owner  of  the 
property  on  the  ground  of  laches  or 
limitations,  since  the  nuisance  is  con- 
tinuing and  not  permanent  in  charac- 
ter. 

[See  20  R.  C.  L.  497.] 

Nuisance  —  prescriptive  right. 

4.  No  lapse  of  time  can  legalize  a 
public  nuisance. 

[See  20  R.  C.  L.  498.] 
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Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Works,  J.)  in  favor  of  defendant  in  an  action  brought 
to  enjoin  him  from  maintaining  a  lunch  wagon  in  the  public  street  in  front 
of  plaintiff's  premises.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Fredericks  &  Hanna,  for  ap-     tiff's  premises ;  that  it  is  true  that 


pellant 
No  appearance  for  respondent. 

Melvin,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  appeals  from  a  judgment 
whereby  he  was  denied  injunctive 
relief  against  defendant,  who  each 
night,  between  the  hours  of  6  P.  M. 
and  2  A.  M.  (approximately),  main- 
tains and  transacts  a  restaurant 
business  upon  a  public  street  of  the 
city  of  Los  Angeles,  in  the  vicinity 
of  plaintiff's  building. 

The  findings  clearly  disclose  the 
facts,  while  the  findings,  conclusions 
of  law,  and  judgment  set  forth  the 
theory  upon  which  the  learned  chan- 
cellor acted.  Plaintiff  has  owned  for 
many  years  the  property  at  the 
southwest  corner  of  Seventh  street 
and  Central  avenue,  two  public 
streets  of  the  city  of  Los  Angeles. 
Upon  this  property  is  a  two-story 
building  occupied  by  tenants,  the 
upper  floors  being  devoted  to  hotel 
purposes  and  the  lower  to  business 
pursuits  of  various  kinds.  One  of 
the  tenants  on  the  ground  floor,  oc- 
cupying a  room  facing  on  Seventh 
street,  conducts  a  restaurant. 

Among  the  findings  are  the  fol- 
lowing :  "That  for  a  period  of  more 
than  four  years  last  past,  defendant, 
J.  Sullivan,  and  his  predecessor,  have 
on  every  evening,  at  about  the  hour 
of  6  o'clock  P.  M.,  brought  a  portable 
lunch  wagon  and  lunch  counter  to 
that  portion  of  Seventh  street  di- 
rectly in  front  of  the  premises  of 
the  plaintiff,  and  a  few  feet  east  of 
that  portion  of  the  building  occupied 
by  a  restaurant  and  cafe;  that  said 
defendant  has  kept  and  maintained 
said  portable  lunch  wagon  and  lunch 
counter  at  said  point  until  about  the 
hour  of  2  o'clock  A.  M.  the  next 
morning;  .  .  •  that  it  is  true 
that  said  lunch  counter  and  lunch 
wagon  obstructs  the  free  use  of  the 
public  street  in  front  of  the  plain- 


it  interferes  with  the  right  of  in- 
gress and  egress  of  plaintiff  and  of 
his  tenants  to  and  from  his  prem- 
ises ;  that  it  is  true  that  said  lunch 
wagon  and  lunch  counter  occupies 
a  portion  of  the  public  street,  and 
it  occupies  the  same  under  a 
license  from  the  city  of  Los 
Angeles  held  by  defendant  J.  Sulli- 
van ;  that  it  is  true  that  it  does  not 
pay  any  rent  for  the  space  so  occu- 
pied ;  that  it  is  true  that  said  lunch 
wagon  and  lunch  counter  does  enter 
into  direct  competition  with  a  ten- 
ant of  the  plaintiff  engaged  in  the 
restaurant  business,  who  is  com- 
pelled to  pay  rent  to  the  plaintiff." 

At  the  trial  the  defendant  intro- 
duced in  evidence  a  certain  license 
of  the  city  of  Los  Angeles,  granting 
him  permission  to  transact  "the 
business  of  lunch  wagon"  in  con- 
formity with  the  provisions  of  ordi- 
nance No.  20,000  (new  series).  He 
also  presented  a  permit  issued  by 
the  health  commissioner  of  the  city 
to  conduct  a  lunch  wagon  at  No. 
1244  East  Seventh  street.  This  pur- 
ports to  be  under  the  provisions 
of  "ordinance  No.  25,035  (new 
series) ;"  but,  as  the  terms  of  that 
by-law  are  not  set  forth  in  the  rec- 
ord, we  shall  assume  that  the  per- 
mit merely  indicates  that  the  place 
described  and  the  manner  of  con- 
ducting the  business  are  not  danger- 
ous to  public  health. 

Ordinance  No.  20,000  (new  series) 
is  a  license  ordinance  of  the  usual 
type,  providing  for  licensing,  regu- 
lating, and  carrying  on  certain  pro- 
fessions, trades,  callings,  and  occu- 
pations. Section  76  of  said  ordinance 
fixes  the  amount  of  license  which 
must  be  paid  by  those  engaged  in 
the  business  of  seling  certain  enu- 
merated articles,  "or  edibles  of  any 
description,  from  wagons,  hand- 
carts, stands,  trays,  or  baskets,  upon 
the  public  streets." 


STRONG  V. 

(—  Cal  — , 

Obviously,  the  court  refused  relief. 
to  plaintiff  under  the  belief  that  a 
license  under  the  ordinance  above 
cited  was  a  permission  from  the  <^ity 
to  defendant  to  establish  a  nightly 
"stand"  or  place  of  business  in  any 
public  street,  without  regard  to  the 
surrounding  conditions.  This  view 
was  erroneous,  and  we  are  of  the 
opinion  that  the  ordinance  and  the 
license  introduced  in  evidence  failed 
to  sustain  the  finding  that  the  busi- 
ness was  conducted  at  that  place 
under  license,  and  the  conclusion 
that  plaintiff  was  therefore  not  en- 
titled to  the  relief  for  which  he 
prayed.  The  finding  that  defend- 
ant's wagon  obstructed  the  ingress 
and  egress  of  plaintiff  and  his  ten- 
ants to  and  from  his  property,  and 
interfered  with  the  free  use  of  the 
public  street  in  front  of  his  build- 
ing, was  equivalent  to  a  holding  that 
defendant  was  maintaining  a  pub- 
lic niiisance  which  was  especially 
injurious  to  plaintiff,  and  which, 
K»iw»ce-  therefore,  might  be 

lueh  wason        enjoined  at  his  suit, 
'  •*'•**•  because  any  injury 

to  the  use  of  the  street  which  im« 
pairs  plaintiff's  private  easements  in 
the  street  in  front  of  and  adjacent 
to  his  lot  amounts  to  an  injury  giv- 
ing plaintiff,  as  an  abutting  owner, 

the  right  to  main- 
miiSt^Min^  tain  an  action  for 
i^o*."":'Jt'reet.  dajnages  or  for  an 

m  J  unction.  The 

rights  of  such  an  owner  and  his 
remedies  are  learnedly  discussed  by 
Mr.  Justice  Shaw  in  the  opinion  in 
Williams  v.  Los  Angeles  R.  Co.  150 
Cal."  592,  89  Pac.  330.  It  is  true  that 
in  the  case  cited  it  was  held  that  the 
refusal  to  grant  an  injunction  pen- 
dente lite  must  be  upheld,  because 
the  court  was  charged  with  discre- 
tion to  determine  preliminarily 
whether  or  not  the  detriment  to 
plaintiff  came  within  the  rule  de 
minimis.  In  the  case  at  bar,  how- 
ever, there  was  no  holding  of  negli- 
gible damage,  but  the  court's  action 
was  based  entirely  upon  the  sup- 
posed efficacy  of  the  license  from  the 
city.  Therefore  the  Williams  Case 
is  authority  which  sustains  plain- 
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181  Pac.  59.) 

tiff's  theory.  Essentially  the  same 
doctrine  is  declared  in  McLean  v. 
Llewellyn  Iron  Works,  2  CaL  App. 
346, 83  Pac.  1082, 1085 ;  28  Cyc.  902 ; 
20  R.  C.  L.  460  (Nuisances,  §  77). 

The  power  of  municipalities  to 
grant  privileges  for  the  use  of 
streets  is  discussed  in  28  Cyc,  at 
page  870  et  seq.  After  discussing 
the  general  rule,  the  text  contains  il- 
lustrations, some  of  which  are  stated 
on  pages  872,  873,  as  follows :  "And 
a  municipality  has  no  power  to  grant 
to  an  abutting  owner  the  right  to 
so  construct  his  building  as  to  en- 
croach on  the  street,  nor  to  use  the 
streets  for  stands  or  booths  for  busi- 
ness purposes,  nor  to  use  a  street 
for  the  erection  of  private  scales; 
nor  has  the  municipality  the  power 
to  grant  the  right  to  use  a  part  of 
a  street  for  hack  stands,  or  to  au- 
thorize awnings  obstructing  the 
public  use  of  the  way." 

It  is  clear  that,  upon  the  principles 
announced  above,  the  plaintiff  was 
entitled  to  the  relief  demanded. 

Nor  does  the  finding  that  the 
street  in  front  of  plaintiff's  property 
had  been  used  every  night  by  de- 
fendant and  his  predecessor  for 
more  than  four  years  amount  either 
to  *a  finding  of  laches  or  of  the  op- 
eration of  the  Statute  of  Limita- 
tions against  plain-  _ia^i»e.-. 

tiff.      This   nuisance   nnlBunce  in 

was  not  of  a  perma-  ■*'***• 
nent  character,  but  was  a  continu- 
ing one.  It  involved  no  permanent 
structure,  but  was  committed  daily 
by  the  bringing  of  defendant's  am- 
bulatory cafe  in  front  of  plaintiff's 
building.  No  lapse  of  time  can  legal- 
ize a  public  nui-  Nuu«nce- 
sance,  and  a  pre-  pre«criptiTe 
scriptive  right  can-  '  ■  *' 
not  be  maintained  against  a  public 
nuisance,  where  the  action  is 
brought  by  a  citizen  who  has  suf- 
fered special  injury  in  consequence 
thereof.  Bowen  v.  Wendt,  103  Cal. 
236,  37  Pac.  149.  No  right  by  pre- 
scription may  be  acquired  to  ob- 
struct a  sidewalk.  Ex  parte  Taylor, 
87  Cal.  91,  25  Pac.  258.  Nor  to 
maintain  any  other  sort  of  nuisance. 
Cloverdale  v.  Smith,  128  Cal.  230,, 
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60  Pac.  851.  In  29  Cyc,  1261,  the 
rule  with  reference  to  an  action  for 
damages  for  nuisance  is  thus  cor- 
rectly stated:  "Where  the  nuisance 
is  of  a  permanent  character,  the 
period  runs  from  the  time  when  the 
injury  was  done  or  the  structure 
complained  of  erected;  but,  where 
the  nuisance  is  a  continuing  one,  an 
action  for  injuries  from  the  continu- 
ance may  be  brought  after  the  lapse 


of  more  than  the  statutory  period 
since  the  creation  of  the  nuisance." 

We  are  convinced  that  plaintiff 
was  not  prevented,  either  by  the 
Statute  of  Limitations  or  by  laches, 
under  the  probative  facts  found, 
from  maintaining  his  action. 

The  judgment  is  reversed. 

We  concur:  Wilbur,  Jy,  Lennon, 
J. 


ANNOTATION. 
Lunch  wagons  in  street. 


But  few  cases  seem  to  have  passed 
upon  questions  of  law  arising  from 
the  placing  or  maintaining  of  lunch 
wagons  in  public  highways  or  streets, 
and  in  the  majority  of  these  such 
wagons  have  been  held  unlawful  as 
an  interference  with  the  purpose  and 
use  of  such  a  thoroughfare.    . 

Thus,  upon  broad  grounds  of  inter- 
ference with'  public  use,  it  has  been 
held  that  a  municipal  corporation  can- 
not authorize  the  maintenance  at  a 
fixed  place  in  a  public  street,  of  a 
lunch  wagon,  for  many  consecutive 
hours,  night  after  night,  in  such  a 
manner  as  to  make,  during  the  time 
it  is  so  placed,  a  practical  appropria- 
tion of  the  street  to  the  private  busi- 
ness of  the  owner.  This  was  the  con- 
clusion reached  in  Com.  v.  Morrison 
(1908)  197  Mass.  199,  14  L.R.A.(N.S.) 
194,  125  Am."  St.  Rep.  338.  83  N.  E. 
415,  where  the  court  argued  that  ''the 
primary  purpose  of  a  highway  is  the 
passing  and  repassing  of  the  public, 
which  is  entitled,  so  far  as  needed,  to 
the  full,  unobstructed,  and  uninter- 
rupted enjoyment  of  the  entire  width 
of  the  layout  for  that  purpose;"  that 
"whatever  interferes  with  the  exercise 
of  this  easement  is  a  nuisance;"  that 
the  maintaining  of  lunch  wagons 
"does  not  belong  to  the  class  of  pur- 
poses for  which  ways  have  been  estab- 
lished," since  "eating,  although  neces- 
sary for  human  beings,  is  no  more 
essential  to  their  welfare  than  sleep- 
ing, or  clothing,  or  cleanliness,"  and 
does  not  "bear  any  closer  relation  to 
travel  upon  highways  than  any  of  the 
other  human  functions;"  and  that, 
moreover,  the  owner  of  the  wagon  "is 


appropriating  for  purely  personal 
profit  a  substantial  portion  of  what 
has  been  procured  from  private  own- 
ers at  the  public  expense  for  a  wholly 
public  use,"  and  in  a  limited  way  is 
doing  the  same  sort  of  services  as  inn- 
keepers and  common  victualers, 
wherefore  no  municipal  ordinance 
can  afford  him  a  shield  of  protection 
against  prosecution  for  an  obstruction 
to  travel  upon  the  public  street. 

And  again  in  Spencer  v.  Mahon 
(1906)  75  S.  C.  232,  55  S.  E.  321,  it 
was  held  that  a  municipal  corporation 
has  no  power  to  license  the  use  of  a 
portion  of  a  much-traveled  public 
street  for  a  "moving  caf6,"  or  lunch 
wagon,  so  as  to  authorize  the  mainte- 
nance of  such  a  movable  shop  for 
months  at  a  fixed  place  on  a  busy 
street 'Corner,  and  entitle  the  licensee 
to  enjoin  interference  therewith. '  The 
court  said  that  the  city  cannot  license 
an  interference  with  the  public  use 
of  a  street,  which  amounts  to  a  nui- 
sance. 

Nor  can  a  municipal  corporation*,  by 
license,  grant  a  right  to  maintain  a 
portable  lunch  wagon  directly  in  front 
of  one's  premises,  so  as  to  obstruct 
ingress  and  egress  and  interfere  with 
the  free  use  of  the  public  street  in 
front  of  such  premises,  since  a  lunch 
wagon  so  located,  and  notwithstand- 
ing the  license,  constitutes  a  public 
nuisance,  and7  being  especially  injuri- 
ous to  the  abutting  owner,  may  be 
enjoined  by  him.  It  was  so  held  in 
the  repQfrted  case  (Strong  v.  Sulli- 
van, aiite,  343),  where  the  court  ap- 
plied the  general  rule  that  any  use 
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of  a  public  street  which  impairs  pri- 
vate easements  in  the  street  in  front 
of  and  adjacent  to  one's  premises 
amounts  to  an  injury,  and  gives  to 
him,  as  an  abutting  owner,  the  right 
to  maintain  an  action  for  damages  or 
for  an  injunction.  It  was  further  held 
in  the  Strong  Case  that  no  lapse  of 
time  can  legalize  such  a  public  nui- 
sance, and  that  no  prescriptive  right 
can  justify  its  maintenance  as  against 
an  action  brought  by  a  citizen  who 
has  suffered  special  injury  in  conse- 
quence thereof. 

However,  in  Rex  v.  Bartholomew 
[1908]  1  K.  B.  (Eng.)  554,  77  L.  J. 
K.  B.  N.  S.  275,  98  L.  T.  N.  S.  284,  72 
J.  P.  79,  24  Times  L.  R.  238,  6  L.  G. 
R.  262,  52  Sol.  Jo.  208,  21  Cox,  C.  C. 
556,  where  a  coffee  stall  or  lunch 
wagon,  pursuant  to  contract  with  the 
borough  corporation,  was  permanently 
placed  in  the  middle  of  a  public  car- 
riageway by  embedding  the  wheels 
partly  in  the  street  and  making  gas 
and  water  connections,  it  was  held 
that  it  was  not  indictable  as  a  nui- 
sance, even  though  it  was  found  to  be 
an  obstruction  of  the  highway,  it  also 
being  found  that  it  did  appreciably 
interfere  with  the  traffic  thereon. 
Darling,  J.,  said  that  it  was  an  indict- 
able nuisance  to  obstruct,  not  the  road 
itself,  but  the  use  of  it  as  a  highway 
by  such  persons  and  vehicles  as  may 
require  to  pass  along  and  over  it* 


But  a  hawker's  and  peddler^s  license 
does  not  excuse  the  obstructing  of  a 
street  with  a  lunch  wagon  at  a  fixed 
place  for  hours  at  a  time,  hawkers  and 
peddlers  being  persons  who  travel 
about,  carrying  and  exposing  goods 
for  sale,  and  generally,  although  not 
necessarily,  by  outcry,  sign,  or  adver- 
tisement, attracting  attention  to  their 
wares.  Com.  v.  Morrison  (Mass.) 
supra.  And  see  the  analogous  case 
of  Galloso  V.  Sikeston  (1907)  124  Mo. 
App.  380,  101  S.  W.  715,  wherein  it 
was  held  that  a  license  to  carry  on  the 
business  of  a  "street  vender"  did  not 
authorize  the  licensee  to  erect  and 
maintain  in  a  public  way  a  lunch 
stand  which  was  a  partial  obstruction 
to  both  the  sidewalk  and  the  street, 
and  that  such  a  stand  was  a  nuisance 
per  se,  making  it  not  only  the  right, 
but  the  duty,  of  the  city  authorities  to 
abate  it. 

And  where  the  exclusive  power  to 
regulate  wagons  and  other  vehicles  is, 
by  statute,  conferred  upon  the  board 
of  police  commissioners  of  a  city,  the 
board  of  aldermen  cannot  authorize 
the  maintaining  of  a  lunch  wagon  at.  a 
fixed  place  in  a  public  street  so  as  to 
enable  the  holder  of  the  permit  to  jus- 
tify as  against  a  charge  of  obstructing 
the  street.  Com.  v.  Morrison  (1908) 
197  Mass.  199,  14  L.R.A.(N.S.)  194, 
125  Am.  St.  Rep.  888,  83  N.  E.  415. 

G.  J.  a 


G.  C.  HAMMETT,  Appt, 

V. 

STATE  OF  TEXAS. 


Texas  Court  of  Criminal  Appeals ~' February  26,  1919. 

(—  Tex.  Crim.  Rep.  — ,  209  S.  W.  661.) 

Abortion  —  liability  of  one  employing  physician  to  accomplish. 

1.  One  who  employs  a  physician  to  commit  an  abortion  upon  a  woman, 
consults  with  her  about  the  steps  to  be  taken,  and  pays  the  bill,  may  be 
found  guilty  of  abortion  as  a  principal,  although  he  was  not  present  at 
each  stage  of  the  treatment,  or  when  the  destruction  of  the  life  of  the 
embryo  was  accomplished. 

[See  note  an  this  question  beginning  on  page  361.] 
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Criminal  law  —  charge  on  circum- 
stantial evidence. 

2.  No  charge  on  circumstantial  evi- 
dence should  be  given  in  a  prosecution 
for  abortion,  if  the  prosecuting  wit- 
ness testifies  fully  to  the  acts  and  con- 
duct of  the  persons  charged. 

[See  14  R.  C.  L.  760,  761.] 

Evidence  —  testimony  of  accomplice 
— ^prosecuting  witness  in  abortion. 

3.  The  prosecuting  witness  in  a 
prosecution  for  abortion  is  not  an  ac- 
complice within  the  rule  fixing  the 
weight  to  be  given  the  testimony  of  an 
accomplice. 

[See  1  R.  C.  L.  88.] 

Appeal  —  nonprejudicial  error  —  gen- 
eral instructions  to  jury. 

4.  A  convict  cannot  complain  of  in- 
structions given  the  jury,  before  call- 
ing any  case  for  trial,  upon  general 
features  of  procedure  and  trial,  if  his 
rights   were  not  prejudiced  thereby. 

—  refusal  to  postpone  trial  to  secure 
testimony. 

5.  Refusal  to  postpone  a  trial  of 
one  of  two  indicted  for  the  same  of- 
fense, to  enable  him  to  secure  the 
testimony  of  the  other,  is  not  error 
where  each  asked  that  the  other  be 
tried  first,  and  the  court  directed  trial 
of  applicant  first,  which  resulted  in 
a  hung  jury,  after  which  the  other  per- 
son was  convicted,  and  motion  to  post- 
pone was  on  second  trial  of  applicant. 

[See  6  R.  C.  L.  556.] 


Criminal  law  —  principal  —  necessity 
of  presence. 

6.  It  is  not  necessary  for  one  to  be 
present  when  an  offense  is  actually 
committed  in  order  to  make  him  a 
principal. 

[See  1  R.  C.  L.  182.] 

Evidence  —  examination  as  to  con- 
tents of  paper. 

7.  The  prosecuting  attorney  cannot 
be  asked,  when  testijfying  as  a  witness, 
whether  or  not  prosecuting  witness 
made  certain  statements  contained  in 
a  written  document  purporting  to  be 
the  examining  trial  testimony,  since 
the  writing  itself  is  the  best  evidence 
of  its  contents. 

[See  10  R.  C.  L.  903  et  seq.] 

—  statement  of  co-conspirator. 

8.  Upon  trial  of  one  for  procuring 
an  abortion,  testimony  of  prosecuting 
witness  as  to  what  the  physician  em- 
ployed to  perform  the  operation  said 
to  her  during  a  treatment^  with  respect 
to  the  amount  paid  him  by  accused,  is 
admissible. 

[See  5  R.  C.  L.  1089.] 

Appeal  —  admission  of  immaterial  evi- 
dence. 

9.  There  is  no  error  in  permitting 
physicians  to  testify  in  a  prosecution 
for  abortion,  to  a  method  of  commit- 
ting the  crime  different  from  that 
charged  in  the  indictment,  if  there  is 
nothing  to  show  that  any  claim  was 
made  that  the  crime  was  committed  in 
the  manner  testified  to  by  them. 

[See  2  R.  C.  L.  250.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  East- 
land County  (Burkett,  J.)  convicting  him  of  abortion.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  M.  C.  Council  and  J.  R. 
Stubblefield  for  appellant. 

Mr.  E.  B.  Hendricks,  Assistant  At- 
torney General,  for  the  State. 

Lattimore,  J.,  delivered  the  opin- 
ion of  the  court : 

Appellant  was  charged  in  the 
court  below  with  abortion.  The  in- 
dictment contained  two  counts,  one 
charging  the  use  of  a  metallic  in- 
strument, and  the  other  the  giving 
of  drugs  and  medicine.  The  court 
submitted  only  one  count,  the  one 
charging  the  use  of  a  metallic  in- 
strument to  effect  the  abortion.  The 
jury  found  appellant  guilty,  and 
fixed  his  punishment  at  five  years' 
confinement  in  the  penitentiary. 


Appellant   asked   several   special 
charges,  his  special  charge  No.  1  set- 
ting forth  the  law  of  circumstantial 
evidence  as  shown  by  his  bill  of  ex- 
ceptions No.  7;  but  an  examination 
of  the  facts  in  evidence  satisfies  us 
that  no  error  was  committed  in  re- 
fusing this  charge  and  refusing  to 
charge  on  circumstantial  evidence. 
The    prosecuting   witness    testified 
fully  to  the  acts  and  conduct  of  both 
the    appellant    and  ^  ,   ,  ^  , 
the   physician   who  chMse  ©n*^'^ 
was  procured  by  ap-  el'd™ce"*'** 
pellant  to   perform 
the   abortion    upon   her,   and    this 
would  take  the  case  out  of  the  rule 
of  circumstantial  evidence. 
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In  his  special  charge  No.  2,  as 
shown  by  his  bill  of  exceptions  No. 
8,  appellant  asked  that  the  jury  be 
charged  the  law  of  accomplice  tes- 
timony, claiming  that  the  prosecu- 
trix was  in  law  an  accomplice,  and 
that  that  phase  of  the  law  should 

BvidcBce-  ^®  submitted  to  the 

testimony  of         jury.   The  question. 

H^s^aVinV  ^^  been  passed  up- 
rborfron***  ^^  ®^  frequently  in 

this  state  that  it  is 
no  longer  an  open  one.  The  prose- 
cutrix was  not  an  accomplice. 
Willingham  v.  State,  33  Tex.  Crim. 
Eep.  98,  25  S.  W.  424;  Miller  v. 
State,  37  Tex.  Crim.  Rep.  575,  40 
S.  W.  318 ;  Hunter  v.  State,  38  Tex. 
Crim.  Rep.  61,  41  S.  W.  602 ;  Gray 
V.  State,  77  Tex.  Crim.  Rep.  221, 
178  S.  W.  337. 

Appellant  asked  special  charge 
No.  4,  which  was  given  by  the  court, 
and  will  be  noticed  later  in  this  opin- 
ion. 

Appellant  complains  by  his  bill 
of  exceptions  No.  1  of  the  action  of 
the  trial  court  in  instructing  the 
entire  panel  of  the  jury,  prior  to 
calling  any  cause  for  trial,  upon  cer- 
tain general  phases  of  procedure  and 
trials.  We  have  examined  the  au- 
thorities cited  by  appellant's  coun- 
sel, and  have  carefully  examined  the 
remarks  of  the  court  to  the  jury, 
and  while  we  agree  with  the  hold- 
ings in  the  cases  cited,  we  do  not 

find  anything  in  the 
i:KSr-dici«i      instant    case    that 

crror.-Keneral  WaS  lU  anyWlSC  Cal- 

{"jSry"*""  culated  to  prejudice 

the  rights  of  any 
person  accused  of  crime  whose  case 
might  be  set  for  trial  during  that 
week. 

Appellant's  bill  of  exceptions  No. 
2  complains  of  the  action  of  the 
trial  court  in  refusing  to  postpone 
the  trial  in  order  to  enable  the  ap- 
pellant to  obtain  the  testimony  of 
Dr.  Earnest,  who  was  indicted  by 
separate  indictment  for  the  same 
offense.  The  qualification  of  the 
trial  court  upon  this  bill  shows  that 
both  appellant  and  Dr.  Earnest  filed 
statutory  affidavits,  each  asking 
that  the  other  be  tried  first,  and 
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that,  in  accordance  with  the  law,  the 
court  had  in  such  case  put  the  one 
to  trial  whom  he  thought  best,  that 
one  being  the  appellant,  who  had 
had  a  trial  resulting  in  a  hung  jury, 
and  thereafter  Dr.      ^^^^ 
Earnest    had    been  postpone  tri«i 
tried  and  convicted,  i2.;f^^'* 
and     this     mstant 
case  was  the  second  trial  of  appel- 
lant.   As  explained  by  the  court,  we 
see  no  injury  in  the  court's  action. 
Appellant's  bill  of  exceptions  No. 
4  complains  of  the  charge  of  the 
trial  court  on  the  law  of  principals ; 
the  contention  being  that  same  was 
erroneous  because  it  authorized  the 
jury  to  find  the  appellant  guilty  as 
a  principal  if  he  consulted  or  ad- 
vised the  doctor  who  actually  per- 
formed   the    abortion    to    commit 
same.    It  is  not  necessary  for  one  to 
be  present  when  an  ^  ,  ^ 
offense    is    actually  pM^cipaii*"^." 
committed  in  order  ;*S*"i**J  •' 

-       -  ,  presence. 

to  make  him  a  prin- 
cipal. Where  a  criminal  enterprise 
is  launched  by  the  active  participa- 
tion and  presence  of  certain  persons, 
and  same  moves  on  to  its  completion 
under  the  visible  direction  of  some 
and  in  accordance  with  the  plan  of 
all,  and  the  case  be  one  in  which  it 
is  impossible  for  the  jury  or  the 
court  to  tell  at  what  stage  of  its 
progress  the  forbidden  thing  was 
actually  accomplished,  that  is, 
whether  in  the  initial  chapter,  where 
all  who  engaged  in  the  criminal  en- 
terprise were  personally  present  and 
participating,  or  whether  at  some 
later  stage,  then  neither  the  jury 
nor  the  appellant  could  have  been 
benefited  by  an  attempt  to  discon- 
nect such  continuous  parts  of  the 
whole  criminal  undertaking  by  giv- 
ing a  charge  as  to  principals  appli- 
cable to  one  part  of  the  same,  and 
accessories  as  to  the  other  part.  In 
this  case  no  evidence  was  offered 
of  any  abandonment  of  the  criminal 
accomplishment  of  what  was  under- 
taken and  possibly  finished  in  ap- 
pellant's presence.  The  statute  for- 
bids the  use  of  any  violence  or 
means  whatsoever  by  which  an  abor- 
tion is  procured,  and  the  presence  of 
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the  accused  at  the  moment,  or  on  the 
occasion  of  the  premature  birth  of 
the  fetus,  is  not  necessary  to  make 
him  a  principal.  Nor  is  it  necessary 
that  he  should  be  present  at  each 
one  of  a  series  of  treatments,  in  one 
of  which,  or  as  a  result  of  all  of 
which,  the  destruction  of  the  life 
of  the  embryo  is  accomplished.  In 
this  case  the  criminal  scheme  was 
the  appellant's.  He  was  a  married 
man  who  had  unquestionably  been 
for  a  long  time  criminally  intimate 
with  the  prosecutrix,  a  young 
woman  of  twenty.  When  they  both 
concluded  that  she  was  pregnant,  he 
took  her  to  Ranger,  in  the  neighbor- 
ing county  of  Eastland,  took  her  to  a 
hotel  as  his  wife,  left  her  there  after 
spending  the  night  with  her,  and 
came  back  and  told  her  he  had 
talked  to  Dr.  Earnest,  and  took  her 
to  Dr.  Earnest's  office.  There  he 
told  the  physician  who  she  was  and 
what  they  were  there  for,  and  re- 
mained present  while  this  physician 
used  his  instruments  and  other 
treatment  upon  the  person  of  the 
prosecutrix.  She  remained  in  Ran- 
ger three  or  four  days,  visiting  the 
doctor  twice  a  day,  and  testifies  that 
on  the  occasion  of  her  second  visit 
he,  the  doctor,  told  her  that  she  had 
had  a  baby  started  and  that  he  got 
it.  The  next  day  appellant  returned 
to  Ranger  to  see  how  the  enterprise 
was  progressing,  and  consulted  with 
her  about  each  successive  thing  that 
was  done  in  connection  therewith. 
At  just  what  precise  moment  or  day 
the  desired  result  was  accomplished 
|s  not  shown  by  the  record,  and 
probably  could  not  be  known.  It 
was  shown,  however,  that  appellant 
wrote  to  the  doctor  about  the  mat- 
ter later,  and  also  paid  him.  In 
this  state  of  case  the  complaint  of 
the  court's  charge  on  principals,  be- 
cause it  authorized  the  jury  to  find 
the  defendant  guilty  as  a  principal 
if  he  counseled  or  advised  the  doctor 
who  committed  the  abortion,  is  hy- 

Abortion-  percrftical.     It  was 

itabiifltF  of  one    not    necessary,    as 

V^^uiJii"i?to         stated,  for  one  to  be 
accomplish.  present     at     each 

treatment,  nor  to  remain  continu- 


ously with  the  other  parties  to  the 
enterprise,  where,  as  in  this  case,  it 
is  clear  that  what  was  done  was  the 
result  of  what  in  law  is  denominat- 
ed a  conspiracy.  What  we  have  just 
said  applies  also  to  appellant's  bills 
of  exception  Nos.  5  and  6. 

Appellant's  bill  of  exceptions  No. 
11  complains  because  he  was  not  al- 
lowed to  prove  by  County  Attorney 
Bean,  testifying  as  a  witness,  as  to 
whether  or  not  prosecutrix  made 
certain  statements  contained  in  a 
written  document  purporting  to  be 
the  examini4g  trial  testimony,  from 
which  the  examination  was  being 
had.  The  trial  court  sustained  ob- 
jections to  these  questions,  holding 
that  the  instrument 

itself    was    the    best    ennUnation 

evidence  of  its  con-  j;  1^^"**"*" 
tents.  There  was  no 
error  in  so  holding.     The  written 
instrument  was  later  introduced  in 
evidence  by  the  state. 

We  think  no  error  was  committed 
in  allowing    prose- 
cuting    witness     to  ^J^e^o^SlTpliltor. 

state  that  on  the  oc- 
casion of  one  of  her  treatments  for 
this  abortion  Dr.  Earnest  stated  to 
her,  not  in  the  presence  of  the  ap- 
pellant, what  amount  of  money  ap- 
pellant had  paid  him.  The  criminal 
conspiracy  had  not  yet  been  fully 
concluded.  She  had  been  sent  back 
on  this  occasion  by  the  appellant  for 
further  treatment  at  the  hands  of 
the  physician,  and,  in  our  view  of 
the  case,  what  was  said  by  either 
the  appellant  or  Dr.  Earnest,  bear- 
ing on  the  mutual  object  of  their 
agreement  before  its  final  termina- 
tion, was  admissible  as  against  each. 
Bills  of  exception  Nos.  13  and  15 
present  no  reversi-  ^  ^^^ 
ble  error.  Doctors  admlMion  oi 
Griffin  and  Rush,  i~SSi"ee.*' 
who  were  witnesses 
for  the  appellant,  testified  on  cross- 
examination  as  to  a  different  meth- 
od by  which  an  abortion  could  be  ac- 
complished than  that  charged  in  the 
indictment  in  the  instant  case. 
Nothing  appears  from  the  bill  or 
record  showing  that  any  claim  was 
made  to  the  jury,  or  by  the  prose- 
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cution,  that  this  abortion  was  com- 
mitted in  the  way  testified  to  by 
these  physicians. 

We  have  carefully  examined  the 


evidence  in  the  case,  and  are  of  the 
opinion  that  the  same  fully  supports 
the  judgment,  which  is  accordingly 
affirmed. 


ANNOTATION. 

Crinmial  responsibility  of  one  other  than  subject  or  actual  perpetrator  of 

abortion. 


Under  the  usual  form  of  statute,  one 
other  than  the  victim  or  actual  perpe- 
trator of  an  abortion  is  criminally 
liable,  if  he  aids  or  abets  in  the  com- 
mission of  the  crime. 

Connecticut. — State  v.  Carey  (1904) 
76  Conn.  342,  56  Atl.  632. 
.    District    of    Columbia. — Maxey    v. 
United  States   (1907)   30  App.  D.  C. 
63. 

Indiana.— Hauk  v.  State  (1897)  148 
Ind.  238,  46  N,  E.  127,  47  N.  E.  465. 

Massachusetts. — Com.  v.  Brown 
(1860)  14  Gray,  419;  Com.  v.  Thomp- 
son (1871)  108  Mass.  461;  Com.  v. 
Adams  (1879)  127  Mass.  15;  Com.  v. 
Sinclair  (1907)  195  Mass.  100,  80  N. 
E.  799,  11  Ann.  Cas.  217.        -' 

Nebraska.— Dixon  v.  Sta/(e  (1895) 
46  Neb.  298,  64  N.  W.  961/ 

New  Jersey.— State  v.  ^^ilson(1910) 
79  N.  J.  L.  241,  75  AtL/  776,  affirmed 
in  (1910)  80  N.  J.  L.  4^^7,  78  Atl.  144; 
State  V.  Riccio  (1917))/  90  N.  J.  L.  25, 
100  Atl.  187.  A 

New  Tmrk. — Crich|ton  v.  People 
(1864)  1  Abb.  App.  ifoec.  467;  People 
V.  Bliven  (1889)  llji  n  Y.  79,  8  Am. 
St.  Rep.  701,  19  N.  jg.  638. 

Oklahoma, — Grecfc^nwood  v.  State 
(1909)   3  Okla.  r^rim.  Rep.  247,  105 


Pac.  371. 


/ 


Ttexaa.— Moore  ^  v  State  (1897)  37 
Tex.  Crim.  Rerlf  552,  40  S.  W.  287. 
See  Willlnghaun^'  y  State  (1894)  33 
Tex.  Crim.  Fia^p  98,  25  S.  W.  424; 
Hauhett  v.iy  gij^-jE  (reported  here- 
with) ,  ante,  11^347 

England.^M.j^  •  v,  Hollis,  12  Cox,  C. 
C.  463.         hf     ^ 

Thus,  o«ti^gy  an  indictment  charging 
the  accus€*^^  ^.^1^  having  "feloniously, 
etc.,  ase4ii|  ^  certain  instrument  upon 
the  PTO^ei^cutrix,  with  intent  thereby 
felonioi^iJ'^j  ^^^  unlawfully  to  procure 
"^'^^scarriage,"  etc.,  the  accused 
™^        5e   convicted  upon  proof  that, 


though  absent  at  the  time  of  the  actual 
commission  of  the  crime,  he  neverthe- 
less aided  in,  advised,  and  procured 
its    commission.      People    v.    Bliven 
(1889)   112  N.  Y.  79,  8  Am.  St.  Rep. 
701,  19  N.  E.  638.     Under  a  statute 
providing  that  "if  any  person   shall 
designedly  administer  to  a  pregnant 
woman,  with  her  consent,  any  drug 
or  medicine    ...    and  shall  thereby 
procure  an  abortion,  he  shall  be  pun- 
ished," etc.,  a  man  responsible  for  the 
pregnant  condition  of  a  woman,  who 
furnished  her  with  drugs  which  she 
administered  herself  for  the  purpose 
of  producing  the  abortion,  was  held 
to  be  a  principal,  in  Moore  v.  State 
(1897)  37  Tex.  Crim.  Rep.  552,  40  S. 
W    287.     The  court  relies  upon  Wil- 
lingham  v.  State  (1894)  33  Tex.  Crim. 
Rep.  98,  25  S.  W.  424,  a  case  in  which 
one  who  had   been  convicted   of   an 
attempt  to  produce  an  abortion  was 
appealing,    and    contended    that    he 
should  have  been  charged  as  an  ac- 
complice.   In  answer  to  this,  the  court 
stetes  that  "if  an  abortion  had  in  fact 
been  produced,  and  the  accused  had 
furnished  the  means  for  producing  it, 
knowing  the  purpose  intended,  etc., 
then  he  would  have  been  an  accom- 
plice to  the  abortion,  and  should  have 
been  charged  as  such.     Counsel  for 
appellant  contend  that  he  (appellant) 
did  not  administer  the  medicine,  was 
not  present  when  it  was  taken,  and 
was,  therefore,  an  accomplice,  and  not 
a  principal  as  charged  in  the  mdict- 
ment.    That  appellant  was  not  present 
when  the  medicine  was  taken  is  true ; 
but    concede    this    fact— the    propo- 
sition may  or  may  not  be  correct.    If 
Miss  Brown  is  guilty,  counsel  are  cor- 
rect.   She,  in  law,  being  guilty  of  no 
offense  (though  desiring  an  abortion, 
and  consenting  to  what  was  done  to 
produce  the  same) ,  was  the  innocent 


.1 


352 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


a^ent  of  appellant,  and  he  was  the 
principal,  and  was  properly  prosecuted 
as  such."  So,  under  a  statute  which 
makes  it  a  high  misdemeanor  for  any 
person  who  maliciously  or  without 
lawful  justification,  "with  intent  to 
cause  or  procure  the  miscarriage  of  a 
woman  then  pregnant  with  child,  shall 
.  .  .  prescribe  for  her  or  advise  or 
direct  her  to  take  or  swallow  any 
poison,  drug,  or  medicine  ...  or 
.  .  .  shall  use  any  instrument  or 
means  whatever  with  the  like  intent," 
a  physician  who,  upon  being  consulted 
by  a  married  woman  who  was  preg- 
nant, and  requested  by  her  to  procure 
an  abortion,  advised  her  to  go  to  an- 
other, who  used  instruments  on  her  to 
procure  the  abortion,  was  convicted 
upon  proof  of  concert  of  action  be- 
tween him  and  the  person  who  actual- 
ly performed  the  operation,  in  State 
V.  Wilson  (1910)  79  N.  J.  L.  241,  75 
Atl.  776,  affirmed  in  (1910)  80  N.  J. 
L.  467,  78  Atl.  144.  In  affirming  the 
conviction,  the  court  of  errors  and 
appeals  states,  in  answer  to  the  argu- 
ment that,  under  an  indictment  charg- 
ing the  defendant  with  the  use  of  in- 
struments to  procure  a  miscarriage,  he 
could  not  be  convicted  if  he  did  not 
actually  participate  in  the  use  of  the 
instruments,  either  by  being  present, 
aiding,  and  assisting,  or  by  beiifg  in 
a  position  where  he  could  give  direc- 
tions as  to  the  use  of  the  instruments : 
"We  tljiink  that  in  case  of  misdemeanor, 
where  all  are  liable  as  principals,  the 
defendant  may  be  convicted  under  an 
indictment  charging  him  with  the  ac- 
tual commission  of  the  criminal  act, 
although  he  was  not  personally 
present,  and  would,  in  a  case  of  a 
common-law  felony,  be  liable  only  as 
an  accessory.  The  reason  is  that  such 
an  indictment  charges  the  defendant 
according  to  the  legal  effect  of  the 
offense.  In  this  case,  the  defendant 
is,  in  legal  effect,  guilty  of  using  the 
instrument  for  the  criminal  purpose." 
State  v.  Wilson  is  followed  in  the  sub- 
sequent case  of  State  v.  Riccio  (1917) 
90  N.  J,  L.  25,  100  Atl.  187,  where  the 
accused,  charged  with  being  a  prin- 
cipal in  the  production  of  an  abortion, 
was   convicted   upon .  proof  that   he 


merely  aided  and  abetted  therein,  and 
this  conviction  was  sustained. 

See  the  reported  case  (Hammett  v. 
State,  ante,  847.) 

Some  statutes  make  it  an  offense  to 
advise  a  pregnant  woman  as  to  means 
of  procuring  an  abortion.  One  who 
advised  a  pregnant  woman  to  take  a 
certain  drug  for  the  purpose  of  pro- 
curing an  abortion,  and  procured  the 
drug  for  her,  was  convicted  under  such 
a  statute.  Crichton  v.  People  (1864) 
1  Abb.  App.  Dec.  (N.  Y.)  467.  The 
statute  under  which  the  prosecution 
was  brought  in  Dixon  v.  State  (1895) 
46  Neb.  298,  64  N.  W.  961,  provided 
that  "any  physician  or  other  person 
who  shall  administer,  or  advise  to  be 
administered,  to  any  pregnant  woman 
with  a  vitalized  embryo  .  •  .  any 
medicine,  drug,  or  substance  what- 
ever, or  who  shall  use  or  employ,  or 
advise  to  be  used  or  employed,  any 
instrument  or  other  means  with  intent 
thereby  to  destroy  such  vitalized 
embryo  •  •  •  shall  be  imprisoned, 
etc/'  Under  this  statute,  a  man  re- 
sponsible for  the  pregnant  condition 
of  a  woman,  who  procures  a  physician 
to  perform  an  operation  for  the  pur- 
pose of  pro4ucing  an  abortion,  -  and 
arranges  with  her  to  take  her  to  the 
physician,  and  v  does  take  her  to  the 
physician,  and  keeps  a  lookout  while 
the  operation  is  being  performed,  may 
be  convicted  as  a  principal,  either 
under  the  conmion  law,  or  under  a 
Code  providing  that  if  any  person 
shall  aid,  abet,  or  procure  another 
person  to  commit  a  felony,  the  person 
offending  shall  be  punished  in  like 
manner  as  the  principal.  A  physician 
who  ''advised,  ordereq,  and  command- 
ed" other  persons  to  adhninister  a  drug 
to  a  pregnant  woman,  i^or  the  purpose 
of  producing  an  abortion,  was  con- 
victed and  his  conviction  ^sustained  in 
Com.  V.  Brown  (1860)  14  G^ay  (Mass.) 
419,  under  a  statute  providing  that 
"whoever  maliciously  or  wrthout  law- 
ful justification,  with  intent  to  cause 
or  procure  the  miscarriage  on  a  woman 
then  pregnant  with  child,  s^hall  ad- 
minister to  her,  prescribe  fo^  her  or 
advise  or  direct  her  to  take  or  awallow 
any  poison,  drug,  medicine  or  ntoxious 
t^ing,  or  shall  cause  or  procuiNe  her 
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with  like  intent  to  take  or. swallow 
any  poison,  drug,  medicine,  or  noxious 
thing,  •  .  .  and  every  person  with 
the  like  intent,  knowingly  aiding  and 
assisting  such  offender  or  offenders, 
shall  be  deemed  guilty  of  felony,  if  the 
woman  die  in  consequence  thereof." 

It  has  been  held  that  a  statute  mak- 
ing it  an  offense  to  "aid,  assist,  or 
counsel  any  person  .  .  .  intending 
to  procure  a  miscarriage/'  does  not 
make  it  an  offense  to  counsel  the  wom- 
an upon  whom  the  abortion  is  in- 
tended; the  word  "person"  means  one 
other  than  the  woman  to  be  operated 
upon  for  the  purpose  of  procuring  an 
abortion.  State  v.  Parm  (1905)  5 
Penn,  (Del.)  556,  60  Atl.  977. 

In  Hauk  v.  State  (1897)  148  Ind. 
238,  46  N.  E.  127,  a  conviction  of 
one  other  than  the  actual  perpe- 
trator was  upheld  under  statutes  pro- 
viding that  whoever  "prescribes  or 
administers  to  any  pregnant  woman  or 
to  any  woman  whom  he  supposes  to 
be  pregnant,  any  drug,  medicine  or 
substance  whatever  with  intent  there- 
by to  procure  the  miscarriage  of  such 
woman,  or  with  like  intent,  uses  any 
instrument  or  means  whatever  unless 
such  miscarriage  is  necessary  to  pre- 
serve her  life,  shall,  if  the  woman 
miscarries  or  dies  in  consequence 
thereof,  be  fined  .  .  .  and  im- 
prisoned/' and  that  "every  person  who 
shall  aid  or  abet  in  the  commission  of 
a  felony,  or  who  shall  counsel,  en- 
courage, hire,  or  command,  or  other- 
wise procure  a  felony  to  be  committed, 
may  be  charged,  etc.,  as  if  he  were  a 
principal."  In  that  case,  it  was  held 
error  to  reject  a  request  for  an  in- 
struction to  the  effect  that,  if  the 
jurors  ^ere  not  convinced  beyond  a 
reasonable  doubt  that  the  accused 
took  the  pregnant  woman  to  the  office 
of  the  physician  for  the  purpose  of 
having  an  abortion .  procured,  they 
must  acquit  him  unless  it  was  further 
made  to  appear  beyond  such  a  doubt 
that  after  he  arrived  at  the  office  he 
in  some  way  "aided  and  assisted"  in 
the  procurement  of  the  abortion,  the 
court  stating  that  this  instruction  nar- 
rowed the  provisions  of  the  statute  to 
aidins:  and  assisting,  to  the  exclusion 
of  all  the  other  acts  therein  defined 
4  A.L.R.— 23. 


that  might  render  a  party  guilty  in 
like  manner  as  the  principal  offender, 
and  continues  that  "the  purpose  that 
induced  him  to  take  the  girl  to  the 
office  of  Stout  was  not  material,  if 
appellant  aided  or  abetted  in  the  com- 
mission of  the  felony  charged,  or 
counseled,  encouraged,  hired,  or  com- 
manded, or  otherwise  procured  it  to 
be  committed.  In  either  of  these 
events,  under  this  section  of  the  stat- 
ute, he  would  be  guiltjr  the  same  as 
though  he  was  a  principal,  and  might 
be  tried  and  convicted  in  like  manner 
and  subjected  to  the  same  penalty." 

A  man  responsible  for  the  pregnant 
condition  of  a  woman,  who  procured  a 
physician  to  operate  for  an  abortion 
and  provided  the  woman  with  the 
money  with  which  to  pay  the  doctor 
for  his  services,  was,  although  not 
present  when  the  instruments  were 
used,  held  guilty  of  "using"  the  in- 
struments, under  the  provisions  of  a 
statute  making  "all  persons  concerned 
in  the  commission  of  crime,  whether 
it  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act 
constituting  the  offense  or  aid  and 
abet  in  its  commission,  though  not 
present,  principals."  The  indictment 
in  this  case  charged  that  the  accused 
"did  .  .  .  unlawfully,  wilfully  and 
feloniously,  advise  and  procure,  .  .  . 
a  pregnant  woman  to  use  certain  in- 
struments with  the  unlawful  and  felo- 
nious intent  ...  to  procure  the 
miscarriage,"  and  the  prosecution  was 
had  under  a  statute  which  provided 
that  "every  person  who  .  .  .  uses 
or  employs  an  instrument  or  other 
means  whatever  with  intent  thereby 
to  procure  the  miscarriage  of  such 
woman  ...  is  punishable."  The 
court  states  that,  to  be  guilty  under 
this  statute,  one  must  "use"  the  in- 
strument, and  holds  that  the  procur- 
ing and  advising  the  use  of  the  in- 
strument constitutes  a  use  in  violation 
of  the  section.  Greenwood  v.  State 
(1909)  3  Okla.  Crim.  Rep.  247,  105 
Pac.  371. 

The  statute  involved  is  not  set  out 
in  all  cases.  Upon  the  trial  of  a  phy- 
sician upon  an  indictment  under  a 
statute  for  procuring  an  abortion,  it 
was  held  in  Com.  v.  Sinclair   (1907) 
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195  Mass.  100,  80  N.  E.  799,  11  Ann. 
Cas.  217,  that  the  accused  could  be 
convicted  even  though  it  was  not 
shown  that;  he  himself  handled  the  in- 
strument that  was  used,  if  he  was 
present,  aiding  and  assistin'g  in  the 
operation  for  the  purpose  of  procuring 
a  miscarriage,  and  anyone  else  was 
using  the  instrument  for  that  purpose. 
It  was  contended  that,  under  the  stat- 
'  ute,  the  act  of  aiding  or  assisting  in 
the  use  of  lan  instrument  or  other 
means,  with  the  prohibited  intent,  was 
made  a  different  crime  from  the  act 
of  using  the  same  instrument  or  other 
means.  In  answer  to  this  contention 
the  court  states  that  the  plain  intent 
of  the  statute  in  question  was  to  apply 
the  same  penalty  to  all  participators 
in  the  offense ;  the  language  employed 
is  apt  for  that  purpose,  and  the  ref- 
erence to  those  who  aid  or  assist  in 
the  crime,  so  far  as  it  refers  to  per- 
sons who  are  present  and  participating 
in  its  commission  by  aiding  or  assist- 
ing therein,  is  merely  an  affirmance  of 
the  rule  of  the  common  law.  A  woman 
who  furnished  a  place  for  the  preg- 
nant woman  to  stay  during  the  abor- 
tion, acting  in  concert  with  the  man 
who  administered  the'  medtbine  for 
procuring  the  abortion,  was  held 
properly  convicted  on  an  indictment 
charging  her  and  the  man  with 
feloniously  and  unlawfully  adminis- 
tering to  such  woman  a  large  quantity 
of  a  certain  noxious  thing  to  the 
jurors  unknown,  with  the  intent  to 
procure  a  miscarriage.  The  court 
stated  that  there  was  evidence  of  the 
two  prisoners  having  acted  in  concert, 
and  both  were  answerable  for  what- 
ever was  done' in  furtherance  of  the 
common  purpose;  that  they  were  in 
communication,  and  both  knew  that 
the  drug  had  been  administered;  that 
one  found  the  drug  and  the  other  the 
room  where  the  prosecutrix  was  taken, 
and  in  a  short  time  the  effect  intended 
was  produced.  Reg.  v.  Hollis  (1873) 
12  Cox,  C.  C.  (Eng.)  463. 

In  some  cases  in  which  the  statute 
on  which  the  prosecution  is  based  is 
not  set  out,  the  courts  have  relied  on 
general  statutes  such  as  those  re- 
ferred to  above,  making  one  who  aids 
or  abets  in  the  commission  of  a  felony 


subject  to  punishment  as  a  principal, 
and  under  such  statutes  conviction 
of  the  man  responsible  for  the  wom- 
an's pregnant  condition  has  been  sus- 
tained, where  he  has  advised  or  aided 
in  procuring  the  abortion.  State  v. 
Carey  (1904)  76  Conn.  342,  66  Atl. 
632;  Maxey  v.  United  States  (1907) 
30  App.  D.  C.  63;  Com.  v.  Adams 
(1879)  127  Mass.  15.  Thus,  in  State 
V.  Carey  (Conn.)  supra,  the  convic- 
tion of  the  man  responsible  for  the 
pregnant  condition  of  a  woman  was 
sustained,  upon  evidence  that  he  hired 
a  physician  to  operate  for  abortion, 
and  conducted  the  woman  to  a  room 
provided  for  the  purpose,  and  watched 
outside  a  locked  door  while  the  opera- 
tion was  being  performed.  The  trial 
court  was  held  not  to  have  erred  in 
calling  the  attention  of  the  jury  to 
the  statute  providing  that  an  acces- 
sory may  be  prosecuted  and  punished 
as  if  he  were  the  principal  offender. 
Evidence  that  a  woman  received  an- 
other to  board,  knowing  her  to  be 
pregnant,  and  for  the  purpose  of  hav- 
ing an  abortion  produced  upon  her, 
and  that  she  procured  a  physician  to 
operate  upon  the  pregnant  woman  and 
produce  the  abortion,  is  sufficient  to 
justify  a  verdict  of  guilty  under  an 
indictment  charging  that  the  accused, 
"before  the  said  felony  and  abortion 
was  committed  in  manner  and  form 
aforesaid,  ...  did  feloniously  and 
maliciously  incite,  move  and  procure, 
aid,  counsel,  hire  and  command  the 
said  person  as  aforesaid  unknown,  the 
said  felony  and  abortion  in  manner 
and  form  aforesaid  then  and  there  to 
do  and  commit."  Com»  v.  Adams  (1879) 
127  Mass!.  15. 

Some  statutes  of  the  class  above  re- 
ferred to  specify  with  great  particu- 
larity. The  statute  involved  in  Maxey 
V.  United  States  (1907)  30  App.  D.  C. 
63.  provided  that  "in  prosecutions  for 
any  criminal  offense,  all  persons  ad- 
vising, inciting  or  conniving  at  the 
offense,  or  aiding  or  abetting  the 
principal  offender,  shall  be  charged  as 
principals,  and  not  as  accessories,  the 
intent  of  this  section  being  that,  as 
to  all  accessories  before  the  fact,  the 
law  heretofore  applicable  in  cases  of 
misdemeanor  only  shall  apply  to  all 
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crimes,  whatever  the  punishment  may 
be."  The  conviction  of  the  man  ap- 
parently responsible  for  the  pregnant 
condition  of  the  woman  was  sustained 
upon  evidence  that  he  conducted  the 
woman  and  her  sister  to  a  point  near 
the  residence  of  the  person  who  per- 
formed the  operation,  and  pointed  the 
house  out  to  them,  and  furnished  them 
the  exact  amount  of  money  charged 
for  the  treatment,  and  told  them  to 
tell  the  person  performing  the  oper- 
ation that  the  pregnant  woman  was 
married  and  that  a  certain  person  had 
sent  her.  The  court  said  that  from 
this  evidence  it  might  be  inferred  that 
the  accused  had  arranged  with  the 
person  performing  the  operation  for 
the  treatment,  that  he  was  informed 
of  its  cost,  and  that  the  statement  as 
to  the  pregnant  woman  being  married, 
and  sent  by  the  named  person,  was 
a  prearranged  password  by  which  the 
person  performing  the  operation  might 
be  assured  that  the  girl  was  sent  by 
him  to  be  operated  upon.  Upon  this 
evidence,  it  was  held  not  error  to  over- 
rule the  accused's  motion  for  a  direct- 
ed verdict.  See  Hauk  v.  State  (1897) 
148  Ind.  238,  46  N.  E.  127,  47  N.  E. 
465,  supra,  for  a  statute  of  this  kind 
which  is  quite  broad. 

Evidence  that  the  man  responsible 
for  the  pregnant  condition  of  a  woman 
wrote  to  another,  asking  her  to  treat 
a  female  friend,  and  that  he  took  the 
pregnant  woman  to  the  house  of  the 
person  who  was  to  treat  her,  and  left 
her  there,  giving  directions  as  to  her 
care  and  comfort,  and  paying  the  bill 
when  the  operation  was  over,  is  suffi- 
cient to  justify  the  jury  in  finding  that 
he  counseled,  hired,  or  otherwise  pro- 
cured the  alleged  felony  to  be  com- 
mitted. Com.  V.  Thompson  (1871)  108 
Mass.  461. 

In  a  number  of  cases  in  which  the 
rule  of  evidence  in  criminal  cases  re- 
quiring corroboration  of  the  testi- 
mony of  an  accomplice  was  involved, 
the  facts  necessfgry  to  make  one  an 
accomplice  in  an  abortion  have  been 
discussed.  A  woman  who  is  a  con- 
fidential friend  of  the  subject  of  the 
abortion,  and  who  advised  her  against 
an  abortion  but  who  nevertheless  ac- 
companied her  to  the  person  who  per- 


formed the  abortion,  is  not  an  ac- 
complice so  as  to  require  her  testimony 
to  be  corroborated  upon  the  subse- 
quent trial  for  murder  of  the  person 
performing  the  abortion.  People  v. 
Balkwell  (1904)  143  Cal.  359,  76  Pac. 
1017.  The  court  in  Com.  v.  Drake 
(1878)  124  Mass.  21,  expressed  an 
obiter  opinion  that  a  woman  who  knew 
another  to  be  pregnant,  and  who  en- 
gaged a  room  for  the  latter  and  her- 
self, paying  for  it  in  advance,  and 
then  met  her  by  appointment  and 
thereafter  went  with  her  to  the  house 
of  the  physician  accased  of  procuring 
the  abortion,  was  not  an  accomplice. 
The  trial  court  in  this  case  left  it  to 
the  jury  to  say  whether  or  not  the 
woman  was  an  accomplice,  and  stated^ 
to  the  jury  that  they  would  be  war- 
ranted in  considering  corroborative 
statements  of  other  witnesses,  and  the 
supreme  court  states  that  this  was 
sufficiently  favorable  to  the  defendants 
It  cannot  be  said,  as  a  matter  of 
law,  that  one  who,  at  the  request  of 
a  pregnant  woman,  went  to  an  apothe- 
cary shop  and  obtained  ether,  which 
was  subsequently  administered  to  the 
latter  by  another,  was  an  accomplice, 
where  it  was  not  shown  that  she  knew 
the  purpose  for  which  it  was  to  be 
used.  Com.  v.  Follansbee  (1892)  155 
^  Masa  274,  29  N.  E.  471.  The  court  in 
■  People  V.  McGonegal  (1892)  136  N.  Y. 
62,  32  N.  E.  616,  expressed  an  opinion 
that  a  young  woman,  intimate  com- 
panion and  confidant  of  the  pregnant 
woman,  who  knew  of  her  pregnancy 
and  of  her  desire  to  obtain  relief  by 
prohibited  means,  and  accompanied 
her  to  the  house  of  the  accused,  who 
performed  the  operation,  and  remained 
in  the  front  or  reception  room  while 
she  and  the  accused  were  in  the  back 
or  office  room,  and  who  aided  her  in 
engaging  an  apartment  during  her  ex- 
pected sickness,  was  not  an  accom- 
plice. The  court  stated  that  it  was  not 
claimed  that  she  aided  or  even  advised 
the  defendant  in  his  criminal  under- 
taking, or  was  present  when  it  was 
consummated.  There  was,  however^ 
no  request  for  a  specific  instruction 
upon  this  point,  and  no  exception 
which  presented  any  question  with  re- 
spect to  it  to  the  consideration  of  the 
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court  of  appeals.  Upon  the  trial  of 
one  who  administered  a  drug  for  the 
purpose  of  procuring  an  abortion,  the 
father  of  the  pregnant  woman,  who 
was  apprised  by  the  accused  of  the 
condition  of  his  daughter,  and,  upon 
the  suggestion  of  the  accused  that  he 
could  give  her  a  powder  and  make  it 
all  right,  not  only  agreed  to  but  en- 
couraged its  use,  by  saying  to  him, 
"All  right,  anything  to  save  my  child," 
is  an  accomplice  under  the  law.  Wat- 
son V.  State  (1880)  9  Tex.  App.  237. 
A  husband  who,  yielding  to  the  en- 
treaties and  wishes  of  his  pregnant 
wife,  goes  with  her  to  a  physician  who 
is  requested  to  procure  an  abortion  or 
miscarriage,  is  an  accomplice,  al- 
though he  is  not  a  willing  participant 
in  the  commission  of  the  offense,  so 
that  the  accused  physician  cannot  be 
convicted  upon  his  uncorroborated  evi- 
dence. State  V.  Pearce  (1894)  56 
Minn.  226,  57  N.  W,  662,  1065.  The 
court  states  with  reference  to  the 
husband,  who  testified  that  he  was 
present  when  the  crime  was  com- 
mitted, and  to  seeing  and  knowing 
many  of  the  facts  in  the  case,  that  this 
conduct  made  him  an  accomplice  in 
the  crime,  although  he  does  not  appear 
to  have  been  a  willing  participant  in 
the  commission  of  the  offense,  and 
continues :  "She  [the  wife]  was  preg- 
nant with  child,  and,  desiring  to  have 
an  operation  performed  upon  her,  she 
and  her  husband  went  to  the  defend- 
ant, who  was  a  physician,  and  re- 
quested him  to  produce  an  abortion  or 
miscarriage  upon  the  wife,  which  the 
defendant  undertook  to  do  for  a  mon- 
ey consideration,  but  the  operation  re- 
sulted  ill   her   death.     But   however 


unwilling  the  husband  might  have 
been  to  have  this  operation  performed 
upon  his  wife  by  the  defendant,  yet, 
yielding  to  the  wish  of  the  wife,  and 
evidently  overpersuaded  by  her  en- 
treaties and  wishes,  he  must  stand  and 
be  treated  in  law  as  an  accomplice." 
One  who  advised  and  assisted  in  pro- 
curing the  abortion  was  treated  as  an 
accomplice  in  the  subsequent  trial  of 
the  person  who  performed  it  for  man- 
slaughter, without  any  question  being 
raised,  in  Solander  v.  People  (1873) 
2  Colo.  48. 

Upon  the  trial  of  a  man  who  ar- 
ranged with  the  physician  to  operate 
upon  a  pregnant  woman,  and  subse- 
quently took  the  woman  to  the  doctor's 
office,  where  the  operation  was  per- 
formed, and  then  took  her  to  a  board- 
ing house  and  arranged  with  the 
boarding-house  keeper  to  take  care  of 
her  until  after  her  sickness,  it  was 
stated  by  the  court  in  People  v.  Mur- 
phy (1885)  22  N.  Y.  Week.  Dig.  145, 
that  the  defendant,  the  doctor  who  per- 
formed the  operation,  and  the  woman 
who,  knowing  the  facts,  undertook  to 
care  for  the  girl  until  she  was  de- 
livered, and  thus  hide  the  crime,  all 
became  co-conspirators,  and  the  acts 
and  declarations  of  each  in  pursuance 
of  the  original  concerted  plan,  and 
with  reference  to  the  common  crime, 
were,  in  contemplation  of  law,  the  acts 
and  declarations  of  all,  and  therefore 
original  evidence  against  each  of  them, 
and  provided  that  the  declarations 
were  made  in  furtherance  of  the  com- 
mon object,  or  constituted  a  part  of 
the  res  gestae  of  some  act  done  for 
that  purpose.  W.  A.  E. 


OZIAS  WOLF 

V. 

THERESA  SULIK,  Appt. 

Oonneeticut  Stipreme  Court  of  Errors^ April  16,  1919. 

(—  Conn.  — ,  106  Atl.  443.) 

Automobile  —  statutory  liability. 

1.  A  statute  making  the  owner  of  an  automobile  liable  for  injuries  done 
by  his  bailee  in  the.  use  of  the  car,  while  in  the  performance  of  the  ovnier's 
business,  applies  to  vehicles  driven  for  pleasure  as  well  as  profit. 

[See  note  on  this  question  beginning  on  page  361.] 
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Bailment  —  use  of  automobile. 

2.  The  husband  of  the  owner  of  an 
automobile  maintained  for  the  nae  and 
pleasure  of  the  family  is  a  bailee  when 
usin^r  the  car  under  the  owner's  gen- 
eral authority,  for  his  own  pleasure. 

Automobile  —  liability  of  owner  for 
act  of  bailee. 

3.  A  statute  making  the  owner  of 
an  automobile  liable  for  injuries 
caused  by  a  bailee  while  in  the  per- 
formance of  the  owner's  business, 
within  the  scope  of  his  employment, 
does  not  apply  to  special  bailments  for 
the  sole  benefit  of  the  bailee. 

—general  bailment  —  liability. 

4.  The  owner  of  an  automobile  is 
liable  for  injuries  inflicted  by  her  hus- 
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band  in  using  it  for  his  own  pleasure 
under  general  authority  to  do  so  when- 
ever he  wishes  to,  under  a  statute  mak- 
ing the  owner  liable  for  injuries  done 
by  the  bailee  while  in  the  performance 
of  the  owner's  business. 

Evidence  —  suflBciency  —  authority 

to  use  automobile. 

5.  That  a  man  was  acting  under  his 
wife's  authority  in  driving  her  auto- 
Mobile  at  the  time  he  caused  injury 
with  it  may  be  found  from  the  fact 
that  he  had  general  authority  to  use 
the  car,  and  that  she  refrained  from 
testifying  that  he  was  not  acting  un- 
der such  authority  at  the  time  of  the 
injury.  . 


(Gager,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Hartford  County  (Smith,  J.)  denying  a  motion  for  new  trial  after 
verdict  in  plaintifTs  favor  in  an  action  brought  to  recover  damages  for 
injury  to  plaintiff's  wagon,  alleged  to  have  been  caused  by  the  negligent 
driving  of  an  automobile  by  defendant's  husband.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Michael  6.  Luddy,  for  appel-     Conn.  718,  55  Atl.  561,  14  Am.  Neg. 


lant: 

It  is  the  duty  of  the  trial  court  to 
set  aside  the  verdict  if  it  is  so  man- 
ifestly unjust  as  to  warrant  the  sus- 
picion that  the  jury,  or  some  of  its 
members,  were  influenced  by  prej- 
udice, corruption,  or  partiality. 

Fell  V.  John  Hancock  Mut.  L.  Ins. 
Co.  76  Conn.  494,  57  Atl.  175 ;  Burr  v. 
Harty,  75  Conn.  127,  52  Atl.  724;  Roma 
V.  Thames  River  Specialties  Co.  90 
Conn.  18,  96  Atl.  169. 

And  this  is  true  even  if  the  evidence 
was  conflicting,  and  there  was  direct 
evidence  in  favor  of  the  plaintiff,  who 
prevailed  with  the  jury. 

Bradbury  v.  South  Norwalk,  80 
Conn.  298,  68  Atl.  321 ;  Cook  v.  MorriSi 
66  Conn.  196,  33  Atl.  994;  Kinne  v. 
Kinne,  9  Conn.  102,  21  Am.  Dec.  732 ; 
Roma  V.  Thames  River  Specialties  Co. 
supra. 

Under  the  common  law,  in  order  that 
responsibility  for  the  acts  of  the  de- 
fendant's husband  might  be  attached 
to  her,  it  must  be  shown  that  the  hus- 
band was  her  servant  or  agent,  acting 
within  the  scope  of  his  employment 
and  in  the  execution  of  her  business. 

Ritchie  v.  Waller,  63  Conn.  155,  27 
LR.A.  161,  38  Am.  St.  Rep.  361,  28 
Atl.  29;  Stone  v.  Hills,  45  Conn.  44,  29 
Am.  Rep.  635;  Loomis  v.  Hdllister,  75 


Rep.  259;  McKiernan  v.  Lehmaier,  85 
Conn.  Ill,  81  Atl.  969;  Carrier  v.  Don- 
ovan, 88  Conn.  37,  89  Atl.  894. 

Mr.  Jacob  Schwolsky,  for  appellee: 

If  one  buys  a  car  for  the  pleasure 
of  his  family,  and  a  member  of  his 
family,  through  his  negligence  while 
operating  the  same  causes  damage  to 
another,  he  is  answerable  for  damages 
to  the  person  injured  on  the  theory 
that  he  had  provided  the  car  for  just 
this  sort  of  use,  and  that  the  member 
of  his  family  was  carrying  on  his  busi- 
ness. 

Stowe  V.  Morris,  147  Ky.  386,  39 
L.R.A.(N.S.)  224,  144  S.  W.  52;  Irwin 
V.  Judge,  81  Conn.  492,  71  Atl.  572; 
Benn  v.  Forrest,  130  C.  C.  A.  277,  213 
Fed.  763;  Daily  v.  Maxwell,  152  Mo. 
App.  415,  133  S.  W.  351 ;  Hays  v.  Ho- 
gan,  180  Mo.  App.  237,  165  S.  W.  1125; 
Birch  V.  Abercrombie,  74  Wash.  486,  50 
L.R.A.(N.S.)  59,  133  Pac.  1020;  Mis- 
sell  V.  Hayes,  86  N.  J.  L.  348,  91  Atl. 
322;  Smith  v.  Jordan,  211  Mass.  269,  97 
N.  E.  761 ;  Babbitt,  Motor  Vehicles,  2d 
ed.  §  902. 

There  was  evidence  which  the  jury 
might  consider,  on  the  question  as  to 
whether  or  not  the  husband  of  the  de- 
fendant was  competent. 

McPhee  v.  ScUlly,  163  Mass.  219,  39 
N.  E.  1007. 
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It  seems  that  there  was  sufficient 
evidence  to  go  to  the  jury  as  to  the 
question  of  agency  or  bailment. 

Carrier  v.  Donovan,  88  Conn.  42,  89 
Atl.  894;  Steinert  v.  Whitcomb,  84 
Conn.  262,  79  Atl.  675. 

Beach,  J.,  delivered  the  opinion  of 
the  court : 

The  complaint  alleges  that,  while 
the  plaintiff  was  driving  his  wagon 
on  the 'highway,  it  was  injured  by 
defendant's  automobile,  which  was 
then  being  negligently  operated  by 
the  defendant's  husband  on  the  left- 
hand  side  of  the  road  and  at  a  reck- 
less rate  of  speed. 

The  injury  and  the  husband's 
negligent  violation  of  the  law  of  the 
road  are  sufficiently  established  by 
the  evidence,  and  the  claim  that 
the  defendant  is  liable  for  the  in- 
jury inflicted  by  her  husband  is 
based  on  §  1572  of  the  General  Stat- 
utes of  1918,  as  follows:  "If  the 
owner  of  any  horse  or  other  animal, 
or  of  any  vehicle,  shall  intrust  such 
animal  or  vehicle  to  his  agent, 
bailee,  servant  or  employee,  to  be 
ridden,  led,  driven  or  operated  by 
such  agent,  bailee,  servant  or  em* 
ployee  upon  the  public  highways,  or 
shall  rent  or  loan  the  same  to  an  in- 
competent and  inexperienced  per- 
son to  be  thus  ridden,  led,  driven  or 
operated,  and  such  agent,  bailee, 
servant  or  employee,  while  in  the 
performance  of  such  owner's  busi- 
ness within  the  scope  of  his  author- 
ity, or  such  incompetent  or  inex- 
perienced person,  as  a  result  of 
such  incompetency  and  inexperi- 
ence, shall,  by  neglecting  to  con- 
form to  any  provision  of  §§  1568  or 
1569,  cause  any  injury  to  the  per- 
son or  property  of  another,  such 
owner  shall  pay  to  the  party  injured 
his  actual  damages  and  costs." 

Sections  1568  and  1569  relate  to 
the  law  of  the  road  and  the  carry- 
ing of  lights  on  vehicles  using  the 
highways  between  sunset  and  sun-* 
rise. 

There  is  no  sufficient  allegation  in 
the  complaint  that  the  husband  was 
an  incompetent  or  inexperienced 
driver.  That  passible  ground  of 
recovery   may  be   laid  out   of  the 


case,  and  the  question  is  whether 
or  not  there  was  evidence  from 
which  the  jury  might  reasonably 
have  found  that  at  the  time  of  the 
injury  the  husband  was  an  agent, 
bailee,  servant,  or  employee  in  the 
performance  of  the  defendant's 
business  within  the  scope  of  his  au- 
thority. The  only  allegation  in  the 
complaint  on  this  point  is  that 
"said  automobile  of  the  defendant 
was  for  the  use  and  pleasure  of  the 
family,  and  at  the  time  of  the  col- 
lision aforesaid  said  automobile 
was  being  used  for  that  purpose 
and  with  the  consent  of  the  defend- 
ant." 

This  allegation  eliminates  any 
possible  claim  that  the  husband 
was,  at  the  time  of  the  injury,  driv- 
ing the  car  under  any  special  in- 
structions of  the  defendant,  or  upon 
any  separate  and  exclusive  business 
of  the  defendant,  and  the  plaintiff's 
case  rests  on  the  broader  ground, 
that  the  defendant  is  liable  under 
the  statute  because  the  car  was  be- 
ing operated  for  the  purpose  for 
which  she  maintained  it,  and  by  a 
driver  authorized  to  operate  it  for 
that  purpose,  whether  the  car  was 
maintained  for  profit  or  for  pleas- 
ure. 

The  evidence  in  support  of  the 
plaintiff's  allegation  was  such  that 
the  jury  might  reasonably  have 
found  that  the  car  belonged  to  the 
defendant,  that  she  had  no  oper- 
ator's license,  and  that  she  had 
given  her  husband,  who  was  a 
licensed  operator,  general  authority 
to  take  the  car  at  his  pleasure  when- 
ever he  wanted  to  go  anywhere, 
without  obtaining  special  permis- 
sion to  do  so,  and  that  he  had  been 
in  the  habit  of  doing  so.  Defend- 
ant offered  no  evidence  to  show  that 
the  husband  was  not  using  the  car 
under  this  general  authority  at  the 
time  of  the  injury. 

Defendant  claims  that  on  this  evi- 
dence the  jury  were  not  entitled  to 
find  either  that  the  husband  was 
the    agent,    bailee, 

servant,      or      em-  ?f  ^J^^^^bul 
ployee    of   the    de- 
fendant, or  that,  at  the  time  of  the 
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injury,  he  was  in  the  performance 
of  the  defendant's  business  and 
within  the  scope  of  his  authority. 
On  the  first  point  the  evidence  is 
decisive.  The  arrangement  under 
which  the  husband  used  the  car  was 
a  bailment. 

The  other  point  involves  the  con- 
struction of  this  statute  as  applied 
to  bailor  and  bailee.  On  its  face  it 
appears  to  make  all  bailors  of  ani- 
mals or  vehicles  which  are  ridden, 
led,  driven,  or  operated  on  the  high- 
ways liable  for  the  negligence  of 
their  bailees,  to  the  same  extent 
that  a  master  is  liable  for  the  negli- 
gence of  his  servant.  This  is  the 
plain  effect  of  the  statute  when  the 
bailment  is  solely  for  the  benefit  of 
the  bailor,  for  then  the  bailee  is  on 
the  business  of  the  bailor,  and,  if 
acting  within  his  authority,  the 
bailor  is  liable  as  if  the  relation 
were  one  of  master  and  servant. 
On  the  other  hand,  the  statute  evi- 
dently does  not  ap- 

ArbllTSr^or  ply  to  special  bail- 
own^r  for  met       monts  f or  the  sole 

Of  bailee.  ^^^^^  ^j  ^j^^ 

bailee,  as  where  a  horse  and  wagon 
is  loaned  for  the  sole  benefit  of  the 
borrower,  because  the  bailee  in  such 
a  case  is  upon  his  own  business,  and 
not  upon  any  business  of  the  bailor. 
Nor  would  the  statute  apply  to  most 
special  bailments  for  the  mutual 
benefit  of  bailor  and  bailee,  for  it  is 
ordinarily  the  business  of  the  bailee, 
and  not  of  the  bailor,  to  carry  out 
the  purposes  of  such  bailments. 

The  bailment  in  this  case  is  not  a 
special  bailment,  but  a  continuing 
one.  This  use  by  the  husband  was 
not  an  exceptional  incident  in  the 
intended  use  of  the  car,  but  a  carry- 
ing out  of  tbe  purpose  for  which 
the  car  was  nuiintained  by  the  own- 
er and  intended  to  be  habitually 
used.  In  such  a  case  the  relation 
between  bailor  and  bailee,  especial- 
ly with  reference  to  the  responsi- 
bility of  the  owner  for  the  use  of 
the  car  on  the  public  highways,  is 
quite  different  from  that  which 
arises  out  of  an  occasional  and  ex- 
ceptional    loan.     The    statute     is 
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for  the   protection   of  the   public, 
and  the  phrase,  "in 
the  perfonnance  of  iSS^Sityr 
such  owner's   busi- 
ness," must  include  vehicles  driven 
for  pleasure  as  well  as  for  profit. 

This  question  of  the  responsibil- 
ity of  owners  of  pleasure  cars, 
maintained  for  the  use  and  con- 
venience of  members  of  the  owner's 
family,  has  been  the  subject  of  con- 
siderable litigation  in  recent  years. 
The  cases  on  the  subject  are  collect- 
ed and  reviewed  in  the  note  to  Birch 
V.  Abercrombie,  50  L.R.A.(N.S.) 
59,  and  in  the  note  to  McNeal  v. 
McKain,  41  L.R.A.(N.S.)  775.  We 
need  not  refer  to  them  in  detail,  be- 
cause our  decision  must  be  con- 
trolled by  the  statute.  It  is  enough 
to  say  that,  while  there  is  some 
conflict  of  opinion,  the  increasing 
weight  of  authority  seems  to  be 
that,  when  a  motor  car  is  main- 
tained by  the  paterfamilias  for  the 
general  use  and  convenience  of  his 
family,  he  is  liable  for  the  negli- 
gence  of  a  member  of  the  family 
having  general  authority  to  drive  it, 
while  the  car  is  being  used  as  a  fam- 
ily car.  Smith  v.  Jordan,  211  Mass. 
269,  97  N.  E.  761 ;  Daily  v.  Maxwell, 
152  Mo.  App.  415,  133  S.  W.  351 ; 
Stowe  V.  Morris,  147  Ky.  386,  39 
L.R.A.(N,S.)  224,  144  S.  W.  52; 
McNeal  v.  McKain,  33  Okla.  449, 
41  L.R.A.(N.S.)  775,  126  Pac.  742, 
and  other  cases  in  the  notes  above 
referred  to.  The  inherent  justice 
of  the  rule  thus  stated  is  apparent, 
and  the  chief  reason  why  some 
courts  have  declined  to  follow  it  is 
because,  on  the  facts  of  the  case, 
they  could  not  spell  out  the  relation 
of  master  and  servant,  which,  at 
the  common  law,  must  necessarily 
be  established  before  the  rule  re- 
spondeat superior  becomes  applic- 
able at  all.  See, 'for  example,  Doran 
V.  Thomson,  76  N.  J.  L.  754,  19 
L.R.A.(N.S.)  335,  131  Am,  St.  Rep. 
677,  71  Atl.  296.  On  this  record 
that  difficulty  does  not  exist,  for 
within  the  limited  class  of  bailments 
to  which  it  relates  the  statute  ex- 
pressly applies  the  rule  to  bailors  as 
well  as  masters. 
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We  think  this  case   falls  within 
the  reason  as  well  as  the  letter  of 

the     statute.     The 

»1^?llSb?rilir.     difficulty  of  formu- 
lating any  satisfac- 
tory explanation  for  all  of  the  rec- 
ognized applications  of  the  rule  re- 
spondeat  superior   is   well    under- 
stood, but  it  is  generally  accepted  as 
a  necessary   rule  of   public   policy 
and  social  justice.    Under  an  older 
and  simpler  economic   system,  the 
rule  was  restricted  in  its  application 
to  the  relation  of  master  and  serv- 
ant, and  in  its  origin  that  relation 
rested  on  the  right  of  one  man  to 
control  the  conduct  of  another.  But 
theoretically,  as  well  as  practically, 
the  master's  responsibility  for  the 
negligence  of  his   servant  extends 
far  beyond  his  actual  or  possible 
control  over  the  conduct  of  the  serv- 
ant.   It  rests  on  the  broader  ground 
that  every  man  who  prefers  to  man- 
age his  affairs  through  others  re- 
mains bound  to  so  manage  them 
that  third  persons  are  not  injured 
by  any  breach  of  legal  duty  on  the 
part  of  such  others,  while  they  are 
engaged    upon    his    business    and 
within  the  scope  of  their  authority. 
In  this   casjB  the   defendant  de- 
sired to  maintain  a  pleasure  car  for 
the  convenience  of  her  husband.  If, 
in  carrying  out  her  purpose,  she  had 
employed  a  chauffeur  to  drive  him 
about,  she  would  have  been  liable, 
on  the  principle  above  stated,  for 
the  chauffeur's  neglect  while  so  en- 
gaged.    Now,    suppose    that     she 
chooses  to  eliminate  the  chauffeur 
and  to   authorize  her  husband  to 
drive  himself  about.    There  seems 
to  be  no  reason,  except  the  tradi- 
tional limitations   of  the   rule   re- 
spondeat superior,  why  she  should 
not  be  liable  for  his  neglect  while  so 
engaged.    She  is  still  accomplishing 
her  original  purpose,  and  still  man- 
aging her  own  affairs  through  an- 
other.    She  had   no   more   control 
over  the  conduct  of  the  chauffeur 


while  he  was  driving  her  husband 
about  than  she  had  over  her  has* 
band's  conduct  while  he  drives  him- 
self about,  and  she  may  terminate 
the  authority  of  either  at  will.  We 
think  the  statute  was  intended  to 
cover  such  a  case. 

The  question  still  remains  wheth- 
er there  was  evidence  from  which 
the  jury  might  have  found  that  the 
husband  was  acting  under  her  ^n- 
eral  authority  at  the  time  of  the  in- 
jury.   It  is  possible,  of  course,  that 
he  might  not  have  been.     But  ac- 
cording   to   the    defendant's    own 
statements,  as  testified  to  by  one  of 
the  plaintiff's   witnesses,  the   hus- 
band's authority  was  broad  enough 
to  include  his  use  of 
the  car  on  this  oc-  SSfllSS^^ 
casion.     If  he  was  l!2J52riII«***  "•* 
exceeding  his  actu- 
al general  authority  on  this  partic- 
ular occasion,  the  fact  was  one  pe- 
culiarly within  the  knowledge   of 
the  defendant,  and,  as  she  elected 
not  to  testify,  the  jury  were   en- 
titled, from  the  plaintiff's  evidence, 
reinforced  by  her  silence,  to  draw 
the  inference  that  the  husband  was 
operating  the  car  on  her  business 
and  within  his  authority  when  the 
injury  was  inflicted. 

There  is  no  error.  In  this  opinion 
Prentice,  Ch.  J.,  and  Roraback  and 
Wheeler,  JJ.,  concur. 

Gager,  J.,  dissenting : 

I  dissent,  on  the  ground  that,  up- 
on the  facts  as  stated  in  the  opin- 
ion, the  husband  was  not,  at  the 
time  of  the  accident,  in  the  per- 
formance of  any  business  of  his 
wife,  whether  as  agent,  servant,  or 
bailee.  He  had  a  simple  permissive 
use  for  his  own  benefit  alone,  and 
was  a  bailee  in  the  class  known  as 
commodatum.  Under  such  a  rela- 
tionship the  bailor  is  not  liable  for 
the  negligence  of  the  bailee,  either 
under  the  present  stetute  or  at  com- 
mon law. 
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Validity^  conttrudion,  and  effect  of  slati 
or  create  a  lien,  for  mjory  or  damagi 
antoinobiie* 


I.  Validity: 

a.  Statute   declaring  personal  lia- 

bility, aei. 

b.  Statute  creating  lien,  362. 

J.  Validity. 

a.  Stttiute  dedaring  personal  liability^ 

The  question  of  the  validity  of  a 
statute  of  the  character  under  con- 
sideration was  before  the  Michigan 
court  at  a  connnaratively  early  date. 
Tho  first  Michigan  statute  provided 
that  the  owner  of  a  motor  vehicle 
should  be  liable  for  any  injury  oc- 
casioned by  the  negligent  operation  by 
any  person  of  such  motor  vehicle,  but 
that  such  owner  should  not  be  liable 
in  case  his  car  should  have  been  stolen. 
This  statute,  it  will  be  observed,  was 
so  broadly  drawn  as  to  impose  liabil- 
ity on  the  owner,  although  his  car  was 
taken  without  his  consent  or  knowl- 
edfire* 

In  one  case  involving  this  act,  the 
court  remarked  that  it  did  not  think 
that  the  legislature,  in  passing  the 
statute,  had  exceeded  its  authority 
under  the  police  power.  Johnson  v. 
Sergeant  (1912)  168  Mich.  444,  134 
N.  W.  468,  2  N.  C.  C.  A.  334. 

But  in  the  first  case  which  had  oc- 
casion to  pass  on  the  validity  of  the 
act  in  this  form,  it  was  held  void  on 
the  ground  that  it  violated  the  due 
process  of  law  and  equal  protection 
of  law  provisions  of  the  Constitution. 
Daugherty  V.  Thomas  (1913)  174  Mich. 
371,  45  L.R.A.(N.S.)  699,  140  N.  W. 
615,  Ann.  Cas.  1915A,  1163.  The  court 
here  called  attention  to  the  fact  that 
the  Johnson  Case  had  been  before  the 
court  on  a  demurrer  to  the  declara- 
tion, and  that,  from  all  that  appeared 
in  the  declaration,  the  car  was  being 
used,  at  least  by  the  permission,  if  not 
under  the  direction,  of  the  owner. 
With  reference  to  the  validity  of.  the 
statute,  the  court  said :  'To  hold  subd. 
3  of  §  10  constitutional  is  to  hold  a. 
party  absolutely  liable  for  the  negli- 
gent   conduct    of    another,    a    mere 
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stranger  or  a  wilful  trespasser,  no 
matter  how  careful  or  free  from  neg- 
ligence he  himself  has  been.  We 
think  that  the  result  of  such  holding 
would  be  to  take  the  property  of  de- 
fendant Thomas  to  pay  for  the  wrong- 
ful and  negligent  act  of  another  per- 
son, not  sustaining  to  him  the  relation 
of  servant,  agent,  or  employee.  Such 
a  doctrine  seems  unnatural  and  re- 
pugnant to  the  provisions  of  the  Con- 
stitution here  invoked.  We  are  forced 
to  the  conclusion  that  the  provisions 
of  this  subdivision  are  not  a  necessary 
regulation  in  the  exercise  of  the  police 
power;  that  in  and  by  its  terms  the 
plain  provisions  of  the  Constitution 
are  violated ;  and  the  subdivision  must 
be  held  unconstitutional,  and  the 
statutory  liability  therein  asserted 
done  away  with.  And  in  so  far  as 
what  we  have  held  conflicts  with  John- 
son V.  Sergeant,  the  latter  case  must 
be  overruled.  Had  this  provision  of 
the  statute  been  followed  by  language 
indicating  that  the  owner  should  not 
be  liable  in  case  the  automobile  or 
other  motor  vehicle  was  taken  or  used 
in  violation  of  Act  No.  33  of  the  Laws 
of  1909,  the  infirmity  would  have  been 
cured." 

This  decision  was  followed,  and  the 
same  conclusion  reached  with  ref- 
erence to  the  statute  in  the  original 
form,  in  the  following  cases:  Loehr 
V.  Abell  (1913)  174  Mich.  590,  140 
N.  W.  926;  Mitchell  v.  Van  Keulen  & 
W.  Lumber  Co.  (1913)  175  Mich.  75, 
140  N.  W.  973;  Levyn  v.  Koppin  (1914) 
183  Mich.  232,  149  N.  W.  993;  Barry 
V.  Metzger  Motor  Car  Co.  (1913)  175 
Mich.  466,  141  N.  W.  529. 

The  Michigan  statute  was  subse- 
quently changed,  and  the  later  act, 
which  provided  that  the  owner  of  a 
motor  vehicle  should  be  liable  for  any 
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injury    occasioned    by   the   negligent 
operation  of  his  motor  vehicle,  "pro- 
vided tha^t  the  owner  shall  not  be  liable 
unless   said   motor  vehicle   is   being 
driven  by  the  express  or  implied  con- 
sent or  knowledge   of  such   owner," 
has   been   held   valid,   as  within   the 
police  power  of  the  state.    Stapleton 
V.  Independent  Brewing  Co.  (1917)  198 
Mich.   170,   L.R.A.1918A,  916,  164  N. 
W.  520.    The  court  in  this  case  said: 
"In  the  case  of  Daugherty  v.  Thomas, 
this  court  discussed  at  length  all  the 
issues   involved   in  the  instant  case. 
In  concluding  its  opinion,  it  was  said 
of  Act  318,  Public  Laws  of  1909:   'Had 
this  provision  of  the  statute  been  fol- 
lowed by  language  indicating  that  the 
owner  should  not  be  liable  in  case  the 
automobile  or  other  motor  vehicle  was 
taken  or  used  in  violation  of  Act  No. 
33  of  the  Public  Acts  of  1909,  the  in- 
firn)ity  would  have  been  cured.'    Act- 
ing strictly  along  the  lines  suggested 
in  this  opinion,  the  legislature  in  1916 
enacted  Act  802,  §  29,  containing  the 
following:     *•    .    .    The  owner  of  a 
motor  vehicle  shall  be  liable  for  any 
injury   occasioned   by   the   negligent 
operation  of  such  motor  vehicle :  .  •  • 
Provided,  that  the  owner  shall  not  be 
liable   unless   said  motor  vehicle   is 
being  driven  by  the  express  or  implied 
consent  or  knowledge  of  such  owner.' 
It  is  true  that  the  automobile  has  be- 
come so  perfected  that  it  may  not  be 
classed  as  a   'dangerous   instrumen- 
tality*  when  intelligently  managed.    It 
will  not  shy,  balk,  back  up,  or  run 
away  when  properly  directed,  but  may 
do  all  of  these  when  managed  by  an 
inexperienced,  incompetent,  or  reck- 
less driver.    When  in  the  control  of 
such  a  one  it  becomes  an  exceedingly 
destructive  agency,  as  the  daily  toll 
of  lives  and  the  many  injuries  to  per- 
sons chronicled  by  the  newspapers  at- 
test.    If  the  owner  of  such  agency 
consents  to  turn  it  over  to  the  control 
of  an  incompetent  or  reckless  chauf- 
feur, he  is  not  deprived  of  any  legal  \ 
right  by  holding  him  liable  for   its 
negligent  operation  when  in  such  con- 
trol, and  a  greater  degree  of  safety 
to  the  general  public  is  likely  to  fol-  : 
low.    The  present  statute,  while  safe-  . 
guarding  the  rights  of  persons  having 


occasion  to  use  the  streets,  does  not 
unreasonably  infringe  upon  the  rights 
of  those  able  to  own  automobiles.  The 
owner  of  an  automobile  is  supposed  to 
know,  and  should  know,  about  the 
qualifications  of  the  persons  he  allows 
to  use  his  car,  to  drive  his  automobile, 
and  if  he  has  doubts  of  the  competency 
or  carefulness  of  the  driver  he  should 
refuse  to  give  his  consent  to  the  use 
by  him  of  the  machine.  The  statute 
is  within  the  police  power  of  the 
state." 

'  It  has  been  held  that  a  title  reading, 
"An  Act  Providing  for  the  Registra- 
tion, Identification  and  Regulation  of 
Motor  Vehicles  Operated  upon  the 
Public  Highways  of  This  State  and  of 
the  Operators  of  Such  Vehicles,"  was 
broad  enough  to  cover  a  provision  of 
the  act,  imposing  civil  liability  on 
owners  of  automobiles  in  case  of  a 
violation  of  the  regulations  of  the  act. 
Johnson  v.  Sergeant  (1912)  168  Mich. 
444,  134  N.  W.  468,  2  N.  C.  C.  A.  S34. 

b.  Statute  creating  lien. 

It  has  been  held  that  a  statute  pro- 
viding that  a  lien  shall  exist  upon  any 
automobile  that  occasions  damasre  to 
anyone  while  being  operated  by  the 
owner,  or  his  agent,  or  by  anyone  to 
whom  he  has  hired,  loaned,  or  other- 
wise placed  it  in  charge,  is  not  uncon- 
stitutional on  the  ground  that  it  de- 
prives the  owner  of  property  without 
due  process  of  law  and  without  com- 
pensation, on  the  theory  that  the  act 
authorizes  the  forfeiture  of  a  machine 
if,  at  the  time  of  collision,  it  is  in  the 
hands  of  a  party  who  has  stolen  it, 
or  is  operating  it  without  the  knowl- 
edge and  consent  of  the  owner.   I^ynde 
V.  Browning  (1911)  2  Tenn.  C.  C.  A. 
262.  The  court  said :  "We  do  not  think 
the  statute  susceptible  of  the  construc- 
tion insisted  upon.     The  words,    *or 
otherwise,'  at  the  concluding  part  of 
this  section,  are  to  be  construed  as 
ejusdem  generis,  with  the  preceding 
words,  'loan'  or  'hire,'  implyinsr  con- 
sent.   Forfeiture  of  instrumentalities 
that  have  occasioned  harm  is  one  of 
the  oldest  principles  of  jurisprudence. 
It  is  known  as  the  doctrine  of  deodand. 
The  conception  inheres  in  the  English 
and    American    system    of    jurispru- 
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dence.  Appropriation  of  the  danger- 
ous agency  in  satisfaction  of  damages 
suffered  thereby  as  one  of  the  con- 
ditions of  use  and  ownership  may  be 
prescribed  by  the  legislature  under 
certain  restrictions.  The  statute  in 
question  does  not  violate  any  constitu- 
tional right  of  which  we  are  aware. 
We  are  of  the  opinion  that  no  lien  is 
created,  where,  at  the  time  of  the 
accident,  the  machine  is  operated  by 
a  party  who  is  neither  the  agent,  serv- 
ant, borrower,  or  bailee  of  the  owner. 
But,  on  the  other  hand,  the  statute 
plainly  makes  the  owner  liable  to  the 
extent  of  the  value  of  the  machine  if, 
at  the  time  of  collision,  it  is  being 
operated  with  the  knowledge  and  con- 
sent of  the  owner.  If  the  operator 
is  the  agent  of  the  owner,  the  owner 
is  liable  for  full  damages." 

And  in  *  Merchants  &  P.  Bank  v. 
Brigman  (1917)  106  S.  C.  362,  L.R.A. 
1917E,  925,  91  S.  E.  332,  where  the 
statute  provided  that  when  a  motor 
vehicle  is  opet'ated  in  violation  of  the 
provisions  of  law,  or  negligently  and 
carelessly,  and  when  any  person  re- 
ceives personal  injury  thereby,  or 
when  a  wagon  or  other  property  is 
damaged  by  it,  the  damages  done  to 
such  person  or  property  shall  be  and 
constitute  a  lien  next  in  priority  to 
the  lien  for  state  taxes  upon  such 
motor  vehicle,  and  that  the  person 
sustaining  the  damage  shall  have  a 
right  to  attach  the  vehicle,  but  that 
the  act  should  not  be  effective  in  case 
the  motor  vehicle  should  have  been 
stolen  by  the  breaking  of  a  building 
under  a  secure  lock,  or  when  the 
vehicle  was  securely  locked,  it  was 
held  within  the  power  of  the  legis- 
lature to  impose  a  lien  upon  a  motor 
vehicle  for  injuries  done  by  it,  which' 
should  be  superior  to  that  of  a  chattel 
mortgage  executed  after  the  passage 
of  a  statute,  but  before  the  injury 
was  done,  and  the  act  in  question  was 
held  not  unconstitutional  or  in  viola- 
tion of  art.  1,  §  5,  or  of  §  17,  art.  3, 
of  the  state  C!onstitution,  or  in  viola- 
tion of  the  14th  Amendment  of  the 
Federal  Constitution.  The  court  said: 
''The  legislature  had  the  right,  in  the 
exercise  of  police  power,  to  guard  its 
citizens  and  the  public  generally  by 


passing  a  law  in  a  measuire  that  pro- 
tects them  from  negligence,  careless- 
ness, and  recklessness  of  persons  driv- 
ing dangerous  naachines;  and  the  pro- 
viso making  the  machine  that  inflicted 
the  injury  liable  for  the  damages,  and 
providing  attachment  of  the  same,  is 
not  taking  property  without  due  proc- 
ess of  law,  but  is  passed  in  the  best 
interest  of  the  public.  The  act  of  the 
legislature  only  gives  the  right  to 
make  the  machine  liable,  and  not  the 
owner  of  the  machine,  unless  the 
owner  was  in  the  machine.  The  mort- 
gage in  this  case  was  given  on  August 
8,  1914,  and  the  act  of  the  legislature 
was  passed  in  1912;  the  plaintiff  took 
the  mortgage  with  full  knowledge  of 
the  act  in  question.  It  was  a  public 
act,  and,  being  such,  was  notice  to 
the  world.  The  act  of  the  legislature 
put  the  whole  world  on  notice  that 
it  intended  to  make  the  claim  of  the 
injured  one  against  the  machine  in- 
flicting the  injury,  superior  to  that  of 
any  other  person  who  asserts  a  lien 
or  claim  to  it,  and  that  the  claim  could 
be  enforced,  not  against  the  owner  of 
the  machine,  but  against  the  machine 
itself.  It  does  not  make  any  difference 
whether  the  owner  consented  or  not. 
If  a  machine  is  loaned  and  a  party 
operating  it  inflicts  injury,  the  ma- 
chine can  be  attached  and  made  liable 
under  the  act.  The  owner  parts  with 
possession  at  his  peril  that,  if  injury 
is  inflicted  by  the  machine,  the  ma- 
chine is  made  liable, — not  the  owner, 
but  the  machine.  There  is  an  old 
saying  that  'with  your  own  whip  and 
your  friend's  horse  there  will  be  some 
fast  riding.'  The  legislature,  in  pass- 
ing the  act  in  question  in  the  exercise 
of  its  police  regulations  as  to  how 
dangerous  instrumentalities  could  be 
operated  on  public  highways,  did  not 
exceed  its  power  and  go  beyond  what 
it  had  the  right  to  do.  It  had  the 
right  to  regulate  the  running  of  a 
dangerous  instrumentality,  such  as  an 
automobile  or  other  motor  vehicles  un- 
questionably are,  on  the  public  high- 
ways of  the  state." 

A  title,  "An  Act  to  Further  Regu- 
late the  Running  of  Motor  Vehicles  in 
This  State,"  has  been  held  sufficient 
to  cover  a  provision  giving  a  lien  on 
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automobiles  for  injuries  inflicted  by 
them,  while  they  are  being  driven  by 
one  other  than  the  owner.  Merchants 
&  P.  Bank  v.  Brigman  (S.  C.)  supra. 

//.  Construction  and  effect, 
a.  Atnevican  eases. 

The  construction  of  an  especially 
interesting  and  important  statute  was 
involved  in  the  reported  case  (Wolf 
v.  SuuKy  ante,  356) .  The  act  in  ques- 
tion provided,  in  substance,  that  if  the 
owner  of  any  vehicle  should  intrust 
it  to  his  agent,  bailee,  servant,  or  em- 
ployee, to  be  operated  by  them  upon 
the  highway,  or  should  rent  or  loan 
his  vehicle  to  an  incompetent  or  in- 
experienced person  to  be  so  operated, 
^'and  such  agent,  bailee,  servant,  or 
employee,  while  in  the  performance 
of  such  owner's  business  within  the 
scope  of  his  authority,  or  such  incom- 
petent or  inexperienced  person,  as  a 
result  of  such  incompetency  and  in- 
experience,'' should,  by  neglecting  to 
conform  to  statutory  provisions  relat- 
ing to  the  rule  of  the  road  and  the 
carrying  of  lights,  cause  an  injury  to 
another,  the  owner  should  be  liable 
to  the  one  injured.  There  was  no 
sufficient  allegation  in  the  case  that 
the  defendant's  husband,  who  was 
operating  the  car  when  it  caused  an 
injury,  was  incompetent  or  inexperi- 
enced, and  the  decision  turned  upon 
construction  of  the  provision  relating 
to  bailees.  The  statute  was  held  not 
to  apply  to  special  bailments  for  the 
sole  benefit  of  the  bailee,  as  in  case 
of  a  loaned  vehicle,  since  the  bailee 
under  such  circumstances  is  not  upon 
any  business  of  the  bailor;  but  the 
bailment  in  the  case  at  bar,  it  appear- 
ing that  the  wife  owned  and  main- 
tained the  car  for  family  purposes  and 
had  given  her  husband  general  au-^ 
thority  to  take  it  at  his  pleasure,  was 
held  not  a  special  bailment,  but  a  con- 
tinuing one,  and  the  use  of  the  car  by 
the  husband  was  held  to  be  a  carry- 
ing out  of  the  purpose  for  which  the 
bailor  kept  it,  so  that  the  statute  cov- 
ered the  case  and  rendered  the  wife 
liable. 

In  Stapleton  v.  Independent  Brew- 
ing Co.  (1917)  198  Mich.  170,  L.R.A. 
1918A,  916,  164  N.  W.  520,  a  statute 


providing  that  the  owner  of  a  motor 
vehicle  shall  be  liable  for  any  injury 
occasioned  by  the  negligent  operation 
of  his  motor  vehicle,  "provided  that 
the  owner  shall  not  be  liable  unless 
said  motor  vehicle  is  being  driven  by 
the  express  or  implied  consent  or 
knowledge  of  the  owner,"  was  con- 
strued to  impose  liability  on  the  own- 
er for  injuries  inflicted  by  his  car 
while  being  used  by  one  to  whom  he 
had  loaned  it. 

It  has  been  held  that  the  word 
*'owner,"  as  used  in  such  a  statute, 
does  not  include  a  person  who  might 
be  mediately  or  immediately  in  pos- 
session, e.  g.,  person  with  whom  his 
car  has  been  left  for  repairs,  but 
means  only  the  real  owner.  Daugher- 
ty  V.  Thomas  (1913)  174  Mich.  371, 
45  L.R.A.(N.S.)  699,  140  N.  W.  615, 
Ann.  Cas.  1915A,  1163.  In  reaching 
this  conclusion  the  court  took  into 
consideration  other  portions  of  the 
act  involved,*  which  required  every 
owner  to  cause  his  motor  vehicle  to 
be  registered.  This  case  was  followed, 
and  the  same  conclusion  reached,  in 
Mitchell  V.  Van  Keulen  (1913)  175 
Mich.  75,  140  N.  W.  973. 

In  Hamilton  v.  Vioue  (1916)  90 
Wash.  618,  L.R.A.1916E,  1300,  156  Pac. 
^3,  a  statute  which,  according  to  the 
headnote  in  the  official  report,  pro- 
vided that  the  owner  of  an  automo- 
bile should  be  equally  liable  with  an 
agent  or  any  person  employed  by  him 
to  operate  it,  was  held  not  to  render 
a  joint  owner  of  an  automobile  liable 
for  an  injury  inflicted  by  the  machine 
while  it  was  being  used  alone  by  the 
other  co-owner  for  his  pleasure,  the 
court  stilting  that,  because  of  a  lack 
of  pertinent  facts,  the  statute  had  no 
application  to  the  case. 

In  Walker  v.  Klopp  (1916)  99  Neb. 
794,  L.R.A.1916E,  1292,  157  N.  W. 
962,  a  statute  providing  that  it  shall 
be  unlawful  for  any  person  under  six- 
teen years  of  age,  or  for  any  intoxi- 
cated person,  to  operate  a  motor  vehi- 
cle, and  declaring  that  any  owner,  deal- 
er, or  manufacturer  of  motor  vehicles 
who  permitted  a  person  under  sixteen, 
or  an  intoxicated  person,  to  operate 
a  motor  vehicle,  shall  be  guilty  of  a 
misdemeanor,  was  held  to  impose  a 
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public  duty  to  refrain  from  permit- 
ting the  persons  designated  from  op- 
erating  a  motor  vehicle ;  and  an  own- 
er who  permitted  his  son  under  six- 
teen to  operate  his  automobile^  was 
held  guilty  of  negligence  and  liable 
for  an  injury  inflicted  by  his  car,  the 
other  elements  of  negligence  being 
present  The  court  said:  'The  clear 
and  unmistakable  purpose  of  the  leg- 
islature in  enacting  the  Nebraska 
statute  under  consideration  was  to 
protect  persons  and  property  from  the 
injury  and  damage  that  experience 
had  shown  were  more  likely  to  be 
occasioned  by  the  driving  of  motor 
vehicles  on  the  public  highways  by 
minors  under  sixteen  years  of  age, 
than  would  be  occasioned  by  the  driv- 
ing of  motor  vehicles  by  older  persons 
of  more  mature  judgment;  and  when 
a  person  wilfully  permits  his  minor 
child  under  the  age  of  sixteen  years, 
to  drive  his  automobile  upon  the  pub- 
lic highways  in  direct  violation  of 
this  statute,  such  permission  and  such 
violation  of  the  statute  constitute  in 
him  such  negligence  as  is,  by  direct 
sequence  of  events,  the  proximate 
cause  of  any  damage  that  may  be  sus- 
tained by  another  to  his  person  or 
property  by  the  driving  of  such  auto- 
mobile by  such  minor,  when  the  other 
elements  of  actionable  negligence  are 
established." 

In  Moore  v.  Roddie  (1918)  103 
Wash.  386,  174  Pac,  648  (reversing  a 
judgment  for  defendant),  where  the 
statute  provides  that  the  owner  of  a 
motor  vehicle  shall  be  equally  liable 
with  the  driver  for  the  negligent 
operation  thereof,  when,  at  the  time 
of  the  injury,  the  vehicle  is  operated 
by  the  agent  of  such  owner,  or  by  any 
person  employed  by  him  for  the  pur- 
pose of  operating  such  vehicle,  an4 
there  was  evidence  that  the  defendant 
was  the  owner  of  the  automobile,  and 
that  the  operator  was  a  driver  em- 
ployed by  the  owner  to  hold  himself 
ready  at  all  times  to  drive  the  auto- 
mobile, the  court  said  that,  the  own- 
ership of  the  car  having  been  admit- 
ted, the  plaintiff  had  made  a  prima 
facie  case  for  the  jury,  and,  unless 
overcome  by  defendant's  testimony, 
^^   entitled    to    recover.      It    was 


claimed  by  the  defendant  that  on  the 
occasion  in  question  the  operator  took 
the  car  without  the  authority  or  con- 
sent of  the  owner.  The  court  in  this 
case  stated  that  an  automobile  is  a 
dangerous  instrumentality,  and  that  if 
the  owner  intrusts  it  to  another  or 
leaves  it  so  that  another  may  use  it, 
that  other  must  be  presumed  to  be  the 
agent  of  the  owner. 

In  Core  v.  Resha  (1918)  140  Teiin. 
408,  204  S.  W.  1149,  a  provision  of  the 
Automobile  Act  that  whenever  a  suit 
shall  be  brought  for  injuries  caused 
by  the  running  of  an  automobile  in 
wilful  violation  of  the  act  there  shall 
be  a  lien  upon  such  automobile  for 
the  satisfaction  of  the  injury,  whether 
at  the  time  of  the  injury  the  machine 
was  driven  by  the  owner,  or  by  his 
chauffeur,  agent,  employee,  servant,, 
or  any  other  person  using  the  same 
by  loan,  hire,  or  otherwise,  was  held 
not  to  deal  with  the  liability  of  the 
owner  in  an  action  in  personam  for. 
damages,  or  with  his  liability  from 
the  standpoint  of  an  employer,  but 
merely  with  the  subjection  of  his  au- 
tomobile to  a  lien  when  he  had  per- 
mitted its  use,  and  the  Act  was,  there- 
fore, held  not  to  affect  the  owner's 
liability  in  an  action  against  him  to 
recover  for  an  injury  inflicted  by  the 
car  while  it  was  being  used  by  an- 
other with  his  permission,  but  not  in 
his  business. 

The  statute  referred  to  in  the  Core 
Case  was  held,  in  Parker-Harris  Co. 
V.  Tate  (1916)  135  Tenn.  509,  L.R.A. 
1916F,  935,  188  S.  W.  54,  to  give  no 
precedent  of  lien  over  the  right  of  a 
conditional  vendor  of  an  automobile. 

h.  Canadian  cases. 

Most  of  the  Canadian  cases  dealing 
with  the  question  under  annotation 
have  arisen  under  a  section  of  the 
Ontario  Motor  Vehicle  Act,  or  one 
similarly  worded,  providing  that  the 
owner  of  a  motor  vehicle  shall  be  re- 
sponsible for  any  violation  of  the 
Motor  Vehicle  Act,  or  of  any  regula- 
tion prescribed  by  the  lieutenant  gov- 
ernor in  council. 

It  has  been  held  that  this  section 
does  not  relieve  the  plaintiff,  in  an 
action  against  the  owner  to  recover 


866 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


for  an  injury  sustained  through  his 
car,  from  proving:  that  the  injury  was 
caused  by  a  violation  of  the  Motor 
Vehicle  Act  by  the  defendant's  car. 
Lowry  v.  Thompson  (1913)  29  Ont. 
L.  Rep.  478,  15  D.  L.  R.  463. 

It  has  been  decided  that  one  who 
sells  an  automobile  under  a  condition- 
al contract,  by  the  terms  of  which  the 
possession  and  control  pass  to  the 
vendee,  although  the  contract  gives 
the  vendor  the  right  to  retake  the 
property  in  case  of  default,  is  not  the 
"owner,"  within  the  meaning  of  such 
act,  and  that  such  conditional  vendor 
cannot,  therefore,  be  held  liable  for 
injuries  inflicted  by  the  car,  while  it 
was  in  the  possession  of  the  vendee. 
Wynne  v.  Dalby  (1913)  30  Ont.  L. 
Rep.  67,  16  D.  L.  R.  710,  affirming 
(1913)  29  Ont.  L.  Rep.  62,  13  D.  L.  R. 
569. 

This  statute  has  been  construed  to 
impose  liability  upon  the  owner  of  an 
automobile  for  an  injury  inflicted  by 
it,  even  while  it  was  being  used  by 
one  without  the  knowledge  or  consent 
of  the  owner. 

Thus,  in  Varral  v.  Dominion  Auto- 
mobile Co.  (1911)  24  Ont.  L.  Rep.  561, 
it  was  held  that  the  owner  of  a  car 
was,  under  this  statute,  liable  for 
damage  inflicted  by  it  while  it  was 
being  driven  by  an  employee  without 
the  owner's  knowledge  or  permission, 
it  appearing  that  the  machine  was 
driven  recklessly  and  at  a  high  speed, 
in  violation  of  provisions  of  the  stat- 
ute. The  court  said:  "The  provisions 
of  the  special  legislation  indicate 
pretty  plainly  that  the  mind  of  the 
legislature  was  to  abrogate  to  some 
extent  the  common-law  rule  that  the 
master  of  a  vehicle  is  exempt  from 
responsibility,  if  his  servant  does  an 
injury  with  the  master's  vehicle,  when, 
outside  of  the  duties  of  his  master's 
employment,  he  is  out  at  large  on  an 
errand  or  a  frolic  of  his  own.  The 
legislature  has  intended  that  this  dan- 
gerous use  of  these  licensed  vehicles, 
when  the  statute  has  been  violated, 
should  be  compensated  for  to  those 
who  suffer  by  the  proprietor  of  the 
vehicle.  As  between  him  and  the  pub- 
lice  who  use  the  highways,  he  is  the 
responsible  party,  and  it  behooves  him 


to   use  all   necessary   safeguards    to 
prevent  this  abuse." 

And  under  this  statute  it  had  been 
held  that  an  owner  of  an  automobile 
is  liable  for  an  injury  inflicted  by  his 
car  while  it  was  being  used  by  his 
servant  for  his  own  purposes,  without 
the  owner's  knowledge  or  consent. 
Bernstein  v.  Lynch  (1913)  28  Ont.  L. 
Rep.  435,  13  D.  L.  R.  134. 

And  under  the  same  provisions  an 
owner  of  a  car  has  been  held  liable 
for  damage  caused  by  it  while  it  was 
being  used,  without  his  knowledge,  by 
an  employee  of  a  garage  in  which  it 
had  been  left  for  repairs,  the  taking 
being  merely  wrongful.  Downs  v. 
Fisher  (1915)  33  Ont  L.  Rep.  504,  23 
D.  L.  R.  726. 

And  in  Mattel  v.  Gillies  (1908)  16 
Out.  L.  Rep.  558,  12  Ann.  Gas.  970, 
under  the  same  provision  of  the  stat- 
ute, it  was  held  that,  as  between  the 
owner  and  the  public,  the  chauffeur 
or  driver  was  to  be  regarded  as  the 
alter  ego  of  the  proprietor,  and  that 
the  owner  of  an  automobile  was  liable 
for  the  driver's  negligence  in  all  cases 
where  the  use  of  the  machine  was 
with  his  sanction  or  permission,  that 
in  driving  the  motor  the  chauffeur 
was  within  the  ostensible  scope  of  his 
employment,  and  that  liabili^  would 
remain  with  the  owner  by  virtue  of 
the  statute,  even  though  the  driver 
might  be  out  on  an  errand  of  his  own, 
and  the  provisions  of  the  act  were 
held  to  cover  responsibility  with  re- 
gard to  fines  and  penalties  imposed, 
and  also  civil  responsibility  for  dam- 
ages. And  a  verdict  against  an  owner 
for  an  injury  inflicted  by  his  machine, 
while  his  chauffeur  was  making  a  de- 
tour for  his  own  purposes,  was  af- 
firmed. 

But  it  has  been  held  that,  under  this 
statute,  an  owner  is  not  liable  for  an 
injury  inflicted  by  his  machine  while 
it  was  being  operated  by  one  who  had 
stolen  it,  there  being  no  negligence 
upon  his  part  in  permitting  the  ma- 
chine to  fall  into  the  hands  of  the 
thief.  Cillis  v.  Oakley  (1914)  31  Ont 
L.  Rep.  603,  20  D.  L.  R.  550. 

Under  the  Alberta  statute,  provid- 
ing that  the  owner  of  a  motor  vehicle, 
for  which  a  certificate  of  registration 
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has  been  issued  under  the  pFOvisiona 
of  this  act,  shall  be  liable  for  viola- 
tion of  any  of  the  provisions  thereof 
in  connection  with  the  operation  of 
such  motor  vehicles,  the  owner  of  an 
automobile  has  been  held  liable  for 
an  injury  inflicted  by  it,  where  it  was 
being  driven  by  another  with  the  own- 
er's permission  in  such  a  manner  as 
to  violate  a  section  of  the  act  prohibit- 
ing the  operation  of  a  citr  so  as  to 
endanger,  or  be  likely  to  endanger, 
the  life  or  limb  of  any  person.  B.  & 
R.  Co.  v.  McLeod  (1914)  —  Alberta, 
— ,  18  D.  L.  R.  245,  reversing  (1912) 
7  D.  L.  R.  579. 

And  under  this  statute  it  was 
held,  in  Witsoe  v.  Arnold  &  Ander- 
son (1914)  —  Alberta,  — ,  15  D.  L. 
R.  915,  that  the  owner  of  an  automo- 
bile was  liable  for  an  injury  inflicted 
by  it,  while  it  was  being  used  by  an- 
other with  the  owner's  permission. 
Scott,  Judge,  in  this  case  stated  that 
he  could  not  accept  the  view  of 
Stuart,  Judge,  in  B.  &  R.  Go.  v.  Mc- 
Leod (1912)  —  Alberta,  — ,  7  D.  L.  R. 
579  (which  was  reversed),  in  holding 
that  this  statute  did  not  involve  or 
affect  the  civil  liability  of  the  owner, 
and  said  that  it  must  be  construed  as 
one  affectinfiT  the  liability  of  the  own- 
er, and  that  if  it  did  not  affect  both 
a  civil  and  penal  liability  he  would 
be  inclined  to  hold  that  it  affected  the 
former,  that  if  it  affected  the  latter, 
the  effect  would  be  that  the  owner  in 
certain  cases,  by  merely  lending  the 
automobile  to  some  of  his  friends, 
would  render  himself  liable  to  a  term 
of  imprisonment,  and  that  it  appeared 
to  him  that  much  stronger  words  than 
those  used  in  the  section  would  be 
necessary  to  create  this  effect.  In 
reaching  this  conclusion,  the  court  re- 
lied upon  the  decision  of  the  Ontario 
court  in  construing  the  Motor  Vehicles 
Act  there  in  force,  and  stated  that 
there  was  no  material  distinction  be- 
tween the  two  acts. 

It  has  been  held  that  an  automobile 
was  not  stolen  within  the  meaning  of 
§  19  of  the  Motor  Vehicles  Act,  Rev. 
Stat.  (Ont)  1914,  chap.  207,  as  amend- 
ed by  4  Greo.  V.  chap.  36,  §  3,  provid- 
ing that  the  owner  of  a  motor  vehicle 
shall  be  responsible  for  any  violation 


pf  this  act,  or  of  any  regulation  pre- 
scribed by  the  lieutenant  governor  in 
council,  unless,  at  the  time  of  such 
violation,  the  motor  vehicle  was  in  the 
possession  of  a  person,  not  being  in 
the  employ  of  the  owner,  who  had 
stolen  it  from  the  owner,  where  it  ap- 
peared that,  at  the  time  an  injury  was 
inflicted  by  a  car,  an  employee  of  a 
garage  in  which  the  owner  had  left 
the  machine  for  repairs  was  using  it 
for  his  own  purpose,  after  having 
tested  it  in  discharge  of  his  duty  as 
foreman  of  the  repair  shop.  Hirsh- 
man  v.  Real  (1916)  38  Ont.  L.  Rep. 
40,  32  D.  L.  R.  680.  The  court,  said 
in  this  case:  "The  laws  of  England 
were  at  one  time  extremely  severe, — 
perhaps  necessarily  so, — upon  thiieves ; 
but  I  cannot  believe  that,  even  in  their 
severest  days,  the  driver  of  this  car 
could,  in  the  circumstances  of  this 
case,  have  been  found  guilty  of  the 
felony  of  larceny,  and  have  been  made 
subject  to  its  extreme  punishment. 
No  one  could  properly  desire  to  make 
too  little  of  the  wrong  of  anyone  in 
making  use  of  the  property  of  an- 
other, against  his  will  or  without  his 
leave;  but  it  must  not  be  forgotten 
that  in  the  everyday  small  affairs  of 
most  men  there  is  a  good  deal  of  giv- 
ing and  taking  by  tacit,  as  well  as 
expressed,  leave;  and  that  the  animus 
furandi,  an  intention  to  steal,  is  an 
essential  part  of  the  crime  of  theft; 
as  the  mens  rea,  a  guilty  mind,  is  still, 
generally  speaking,  a  necessary  part 
of  a  crime.  The  middle  way  between 
too  much  harshness  and  too  much 
leniency,  in  such  cases  as  this,  seems 
to  me  to  have  been  well  chosen  by 
Parliament  in  its  somewhat .  recent 
legislation  directly  in  point.  It  has 
made  it  a  minor  offense,  punishable — 
on  summary  conviction  only — by  fine 
not  exceeding  $50,  or  imprisonment 
not  exceeding  thirty  days  (9  &  10 
Edw.  VII.  chap.  11),  to  take  a  motor 
car  for  use  without  the  consent  of 
the  owner.  To  say  that  this  legisla- 
tion makes  the  taker  a  thief,  guilty 
of  a  crime  which  was  formerly  called 
a  felony,  is  to  say  something,  which, 
it  seems  to  me,  the  enactment  itself 
refutes:  if  it  were  theft,  what  i^eed 
for  the  enactment?     The  whole  sub-    • 
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ject  of  that  crime  and  its  punishment, 
great  or  small,  was  already  covered 
by  the  other  provisions  of  the  Crimi- 
nal Code.  And  why  not  call  it  theft, 
if  theft  it  were  to  be  made  by  act  of 
Parliament?" 

The  foreman  of  the  srarage  in  the 
Hirshman  Case  was  held  not  in  the 
"employ"  of  the  owner,  within  the 
meaning  of  that  word  as  used  in 
the  statute. 

In  Mcllroy  v.  Kobold  (1917)  — 
Manitoba,  — ,  35  D.  L.  R.  587,  where 
the  Manitoba  Statute,  5  Geo.  V.  chap. 
41,  §  63a,  provided  that  in  all  cases 
when  any  loss,  damage,  or  injury  is 
caused  to  any  person  by  a  motor  ve- 
hicle, the  person  driving  it  at  the 
time  shall  be  liable  for  such  loss,  dam- 
age, or  injury,  if  it  was  caused  by  his 
negligence  or  a  wilful  act,  and  that 
the  owner  thereof  shall  also  be  liable 
to  the  same  extent  as  the  driver,  un- 
less at  the  time  of  the  injury  the 
motor  vehicle  had  been  stolen  from 
him,  or  otherwise  wrongfully  taken 
out  of  his  possession,  or  out  of  the 
possession  of  any  person  intrusted  by 
him  with  the  care  thereof,  it  was  held 
that  the  owner  would  only  be  liable 
if  the  injury  was  caused  by  the  negli- 
gence or  wilful  act  of  the  driver,  and 
that  it  was  sufficient  in  that  case  to 
relieve  the  owner  from  liability  that 
the  jury  had  not  found  that  the  injury 
was  caused  by  the  negligence  or  wil- 


ful act  of  the  driver  of  the  automo- 
bile. 

Under  art.  1406,  Rev.  Stat  (Quebec) 
1909,  the  provisions  of  which  do  not 
appear,  it  was  held  in  Woo  Choag  Kee 
V.  Fortier  (1914)  Rap.  Jud.  Quebec 
45  C.  S.  365,  20  D.  L.  R.  985,  that  an 
owner  of  an  automobile  was  liable  for 
injuries  inflicted  by  his  car  while  it 
Vas  being  driven  by  one  whom  he  al- 
lowed to  operate  it. 

In  Robillard  v.  Belanger  (1916) 
Rap.  Jud.  Quebec  50  G.  S.  260,  under 
art.  1406,  Rev.  Stat.  (Quebec)  1909, 
as  amended  by  3  Geo.  V.  chap.  19,  it 
was  held  that  the  owner  of  an  auto- 
mobile was  not  liable  for  an  injury 
inflicted  by  his  machine,  where  his 
nephew,  who  was  a  competent  chauf- 
feur, had  borrowed  it  without  his  con- 
sent, and  was  operating  it  when  the 
injury  occurred. 

The  court  in  Halparin  v.  Bulling 
(1914)  50  Can.  S.  C.  471,  20  D.  L.  R. 
598,  Ann.  Cas.  1915D,  474,  aflfirming 
(1914)  24  Manitoba  L.  R.  235,  17  D. 
L.  R.  150,  stated  that  the  statutes 
of  Manitoba  did  not  reach  far  enough 
to  cover  a  case  in  which  it  was  sought 
to  hold  the  owner  of  an  automobile 
liable  for  an  injury  inflicted  by  his 
machine,  while  it  was  being  used  by 
his  chauffeur  for  his  own  purposes, 
without  the  owner's  knowledge.  Ex- 
actly what  the  statutory  provisions 
were  does  not  appear.  J.  T.  W. 


STATE  OF  TENNESSEE 

v. 

NASHVILLE  BASEBALL  ASSOCIATION. 


Tennessee  Supreme  Courts  April  12,  1010. 
(—  Tenn.  — ,  211  S.  W.  357.) 

Sunday  —  playing  baseball  as  a  oommon  avocation. 

1.  Pla3ring  professional  baseball  is  not  within  a  statute  making  it  unlaw- 
ful for  any  merchant,  artificer,  tradesman,  farmer,  or  other  person  to  do 
or  exercise  any  of  the  common  avocations  of  life  on  Sunday,  which  was 
passed  before  the  playing  of  baseball  began. 

[See  note  on  this  question  beginning  on  page  382.] 
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Statute  —  popular  constmction  —  ef « 
feet 

2.  A  statute  prohibiting  Sunday  la- 
bor should  not  be  held  to  apply  to 
Sunday  baseball  playing  if  for  more 
than  fifty  years  after  ball  playing 
originated,  the  legislature,  the  legal 


profession,  and  the  public  generally, 
regarded  it  as  inapplicable. 

Sunday  —  prohibiting  games  -^  base- 
ball. 

3.  A  statute  prohibiting  the  playing 
of  any  game  of  sport  on  Sunday  doea 
not  apply  to  the  subsequently  invent- 
ed game  of  baseball. 


Petition  for  a  writ  of  certiorari  to  review  a  judgment  of  the  Court  of 
Civil  Appeals  reversing  a  judgment  of  the  Circuit  Court  for  Davidson 
County  (Matthews,  J.)  dismissing  a  petition  filed  to  enjoin  defendant  from 
plajdng  baseball  on  Sunday.    Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Cherry  &  Steger,  for  peti-  The  case  is  before  us  by  petition 
tioner:  foP  -vvrit  of  certiorari 

The  words,  "hunt,  fish,  or  play  at         The  court  of  civil '  appeals  held 


any  game  of  sport,"  in  the  statute,  do 
not  include  the  game  of  baseball. 

Ex  parte  Neet,  157  Mo.  527,  80  Am. 
St.  Rep.  638,  57  S.  W.  1026;  State  v. 
Prather,  79  Kan.  513,  21  L.R.A.  (N.S.) 
23,  181  Am.  St.  Rep.  339,  100  Pac.  57 ; 
Territory  v.  Davenport,  17  N.  M.  214, 
41  L.R.A.(N.S.)  407.  124  Pac.  796;  Ex 
parte  Roquemore,  60  Tex.  Crim.  Rep. 
282,  32  L.R.A.{N.S.)  1186.  131  S.  W. 
1101;  St.  Louis  Agri.  &  Mechanical 
Asso.  V.  Delano,  37  Mo.  App.  284. 

The  mere  playing  of  baseball  on 
Sunday  is  not  a  nuisance. 

State  ex  rel.  Pitts  v.  Nashville  Base- 
ball Club,  127  Tenn.  310,  154  S.  W. 
1151,  Ann.  Cas.  1914B,  1243. 

The  statute  prohibiting  Sunday  la* 
bor  does  not  apply  to  baseball  playing 
on  that  day. 

Territory  v.  Davenport,  17  N.  M. 
214,  41  L.RJV.(N.S.)  407,  124  Pac. 
795;  Graham  v.  State,  134  Tenn.  285, 
183  S.  W.  983. 

Messrs.  Frank  M.  Thompson,  Attor- 
ney General,  and  James  L.  Watts  for 
the  State. 

McKinney^  J.,  delivered  the  opin- 
ion of  the  court: 

The  petition  filed  in  this  case 
sousrht  to  enjoin  the  defendant  from 
playing  baseball  on  Sunday,  in 
Tennessee,  and  to  have  its  charter 
forfeited. 

The  circuit  judge  dismissed  the 
petition,  and,  on  appeal,  the  court 
of  civil  appeals  reversed  the  Iov\rer 
court  and  perpetually  enjoined  the 
defendant  from  playing  ball  on  Sun- 
day, in  Tennessee,  but  declined  to 

decree  a  forfeiture  of  its  charter. 
4  A.L.R.— 24. 


that  it  was  unlawful  to  play  base- 
ball in  Tennessee  on  Sunday,  and 
based  its  holding  on  chapter  47,  § 
1,  of  the  Acts  of  1803,  §  3029  of 
Shannon's  Code,  which  is  as  fol- 
lows: "If  any  merchant,  artificer, 
tradesman,  farmer,  or  other  person 
shall  be  guilty  of  doing  or  exercis- 
ing any  of  the  conmion  avocations 
of  life,  or  of  causing  or  permitting 
the  same  to  be  done  by  his  children 
or  servants,  acts  of  real  necessity 
or  charity  excepted,  on  Sunday,  he 
shall,  on  due  conviction  thereof  be- 
fore any  justice  of  the  peace  of  the 
county,  forfeit  and  pay  three  dol- 
lars, one  half  to  the  person  who  will 
sue  for  the  same,  the  other  half  for 
the  use  of  the  county." 

It,  therefore,  becomes  necessary 
for  us  to  construe  this  statute  with 
a  view  of  determining  whether  the 
same  applies  to  playing  baseball. 

In  7  C.  J.  p.  932,  note  52  (a), 
the  origin  of  baseball  is  thus  stated : 
"In  a  prosecution  for  playing  base- 
ball on  Sunday,  brought  under  a 
statute  providing  that  persons  con- 
victed of  horse  racing,  cockfight- 
ing,  or  playing  at  cards  or  any  game 
of  any  kind  on  Sunday  should  be 
guilty  of  a  misdemeanor,  one  of 
the  reasons  suggested  for  holding 
that  the  statute  was  not  intended  to 
include  baseball  was  that  when  the 
statute  was  adopted  the  game  was 
unknown.  In  referring  to  this  sug- 
gertion  the  court  said :  'Until  very 
recently  there  has  been  more  or  less 
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controversy  as  to  the  early  history 
and  origin  of  baseball,  some  con- 
tending that  it  is  only  a  modified 
form  of  the  English  game  of 
^'rounders."  In  order  to  settle  the 
dispute  a  special  baseball  commis- 
sion was  appointed,  consisting  of  a 
number  of  eminent  men.  Their  re- 
port was  published  in  1907,  and  the 
commission,  after  full  investiga- 
tion, unanimously  decided  that  base- 
ball is  distinctively  an  American 
game ;  that  it  originated  in  Coopers- 
town,  New  York,  in  1839,  and  that 
the  first  scheme  for  playing  it  was 
the  invention  of  General  Abner 
Doubleday,  who  afterward  gradu- 
ated from  West  Point  and  achieved 
honorable  distinction  in  the  Civil 
War.  The  rules  of  the  game  as  first 
published  by  the  Knickerbocker 
Club  of  New  York  in  1845  differ 
only  in  a  few  minor  details  from 
those  of  the  modern  game.  Base^ 
ball  was  first  played  by  regular 
clubs  in  1845,  and  while  it  had  be- 
gun to  attract  attention  in  the  50's 
it  did  not  become  a  common  form 
of  sport  or  exercise  and  was  not 
generally  played  until  1865.  The 
first  professional  club  was  organ- 
ized for  playing  it  in  1868/  State 
V.  Prather,  79  Kan.  513,  21  L.R.A. 
(N.S.)  23,  131  Am.  St.  Rep.  339, 
100  Pac.  57." 

So  that  it  appears  that,  at  the 
time  of  the  passage  of  the  act  in 
question,  the  game  of  baseball  had 

not  been  invented 
iSS^hlrXnn'       and  was   unknown, 

and  hence  the  legis- 
lature could  not 
possibly  have  had  such  a  game  in 
mind  at  the  time  it  pased  said  act. 

"Intention  is  the  cardinal  rule  in 
the  construction  of  statutes.'*  11 
Enc.  Dig«  529,  where  many  cases 
are  cited. 

"It  is  a  settled  rule  that  penal 
statutes  are  to  be  construed  strictly, 
and  are  not  to  be  extended  beyond 
the  plain  letter  of  the  law.*'  Mc- 
Creary  v.  First  Nat.  Bank,  109 
Tenn.  128,  70  S.  W.  821. 

Now,  what  was  the  legislative  in- 
tent in  the  passage  of  this  statute? 
The  statute  says:     "If  any  mer- 


as  a  commoii 
ATocation. 


chant,  artificer,  tradesman,  farm- 
er, or  other  person  shall  be  guilty 
of  doing  or  exercising  ai^  of  the 
common  avocations  of  Me,"  etc. 
Evidently  the  legislature  intended 
to  inhibit  anyone  from  "exercising 
any  of  the  common  avocations  of 
life  on  Sunday,"  and  unquestion- 
ably it  referred  to,  and  the  legisla- 
ture had  in  mind,  the  common 
avocations  of  life  engaged  in  by 
the  people  at  that  time.  The  legis- 
lature did  not  undertake  to  enum- 
erate them;  it  was  unnecessary, as 
they  were  commonly  known,  and  un- 
derstood by  the  people,  but  they 
indicated  what  they  had  in  mind  by 
specifically  mentioning  merchan- 
dising, one  who  does  artistic  work, 
a  mechanic  or  manufacturer,  a 
trader,  and  a  farmer,  and,  speaking 
historically,  this  practically  includ- 
ed all  of  the  common  avocations  of 
that  day. 

If  you  undertake  to  extend  the 
statute  to  the  many  avocations  that 
have  since  come  into  vogue,  and 
which  the  legislature  could  not  have 
had  in  mind,  you  are  confronted 
with  very  serious  problems,  the  re- 
sult being  that  a  very  large  number 
of  our  industrial  and  pleasurable 
operators  are  persistent  violators 
of  the  statute.  The  thousands  of 
men  engaged  in  operating  our  rail- 
roads, traction  companies,  taxicabs, 
publishers  of  Sunday  newspapers, 
the  boys  who  vend  these  papers, 
bootblacks,  musicians  whose  avoca- 
tions as  members  of  a  band  are  to 
play  in  our  city  parks  on  Sunday 
afternoon  for  the  entertainment  of 
the  large  number  of  people  who 
frequent  such  places  for  fresh  air 
and  sunshine,  and  even  the  profes- 
sional musician,  who  sings  as  an 
avocation,  and  who  hires  himself  to 
one  of  our  church  choirs  and  sings 
in  church  Sunday  after  Sunday, — 
all  of  these  are  violators  of  the  stat- 
ute, and  many  other  examples  could 
be  cited. 

So  that,  when  you  undertake  to 
give  this  statute  a  broader  meatiing 
than  was  intended  by  its  framers, 
and  than  a  strict  construction  en- 
titles it  to,  you   are   making   law 
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violators  out  of  many  of  our  citi- 
zens, and  they  are  innocent  offend- 
ers at  that;  and,  furthermore^  the 
question  as  to  whether  a  particular 
act  is  a  violation  of  the  statute  will 
depend  largely  on  the  personal 
views  of  the  particular  jurist  mak- 
ing: the  application.  One  might  con- 
sider it  a  violation,  while  another 
would  not,  and  the  result  would  be 
that  the  law  would  not  be  uniform, 
fixed,  and  certain. 

The  state  of  New  Mexico,  had  a 
statute,  passed  in  1897,  (Comp. 
Laws,  §  1368),  reading  as  follows: 
"Any  person  or  persons  who  shall 
be  found  on  the  first  day  of  the 
week  engaged  in  any  sports  or  in 
horse  racing,  cockfighting,"  etc., 
"or  engaged  in  any  labor,  except 
works  of  necessity,  charity  or 
mercy,  shall  be  punished." 

In  construing  this  act,  ip  Terri- 
tory v.  Davenport,  17  N.  M.  214,  41 
L.R.A.(N.S.)  407,  124  Pac.  795,  the 
court  said:  "By  the  use  of  the 
words,  *horse  racing  and  cockfight- 
ing,'  the  legislature  pointed  out  the 
class  of  sports  which  it  intended  to 
prohibit,  and  baseball,  not  being  in 
the  same  class  of  sports,  is  not  pro- 
hibited." 

And  so,  in  the  instant  case,  you 
could  hardly  classify  baseball  play- 
ing vrith  merchandising,  manufac- 
turing, trading,  and  farming. 

The  state  of  Texas  has  a  statute 
(Penal  Code  1895,  art.  199)  as 
follows:  "Any  merchant,  grocer, 
or  dealer  in  wares  or  merchandise, 
or  trader  in  any  business,"  etc.,  "or 
the  proprietor  of  any  place  of  pub- 
lic amusement,  .  .  .  who  shall 
sell,  barter  or  permit  his  place  of 
business  or  place  of  public  amuse- 
ment to  be  open  for  the  purpose  of 
traffic  or  public  amusement  on  Sun- 
day, shall  be  fined,"  etc. 

The  law  further  defines  a  place  of 
public  amusement  to  include  cir- 
cuses, theaters,  variety  theaters,  and 
"such  other  amusements  as  are  ex- 
hibited and  for  which  an  admission 
fee  is  charged." 

A  game  of  baseball  was  played  in 
a  baseball  park  on  Sunday,  and  an 
iadmission   fee    was   charged.     An 


211  8.  W,  SS7.) 

indictment  followed  and  it  was  con- 
tended that  the  language  used  in- 
cluded baseball.  The  doctrine  of 
ejusdem  generis  was  invoked.  But  * 
the  supreme  court  said :  "It  is  ele- 
mentary before  a  citizen  can  be 
punished  as  a  criminal  that  the  of- 
fense must  be  clearly  defined  by 
statute,  and  an  appropriate  penalty 
affixed.  .  .  .  Further,  it  is  a  rule 
of  construction  well  known  that,  in 
undertaking  to  fix  and  place  mean- 
ing upon  statutes,  we  should  do  so 
in  the  light  of  contemporaneous 
history,  and  in  reference  to  the  hab- 
its and  activities  of  our  people.  It 
is  known,  of  course,  that  baseball  is 
the  most  generally  practised,  pat- 
ronized, and  approved  of  all  the 
games  of  exercise,  and  that  it  is  the 
cleanest  and  fairest  of  all  manly 
sports,  and  excites  rivalry  in  the 
youths  of  our  land,  and  that  every 
village  and  hamlet  has  its  favorite 
nine,  and  .  .  .  many  ambitious 
youths  who  dream  of  the  day  when 
they  shall  equal  if  not  excel 
Mathewson,  Speaker,  Cobb,  Na- 
poleon Lajoie,  and  Honus  Wagner. 
It  is  also  well  known  that  for  many 
years,  in  many  of  our  largest  cities, 
baseball  on  Sunday  has  been  not 
only  frequently,  but  continuously, 
played,  where  an  admission  fee  was 
charged.  Now  it  would  have 
seemed,  in  the  light  of  these  facts, 
that,  if  it  had  been  the  legislative 
intent  to  condemn  this  form  of 
amusement  and  include  it  within 
the  statute  under  consideration,  that 
it  would  have  been  an  easy  matter 
tp  have  done  so  in  express  words, 
and  not  left  the  matter  at  least 
clouded  in  doubt.  Again,  it  is 
worthy  to  be  remembered,  as  a  part 
of  the  political  history  of  the  times, 
that  many  efforts  have  been  made 
within  the  last  few  years  in  the 
legislature  to  make  the  playing  of 
baseball  on  Sunday  an  offense, 
without  success.  It  would  seem 
that,  if  it  were  already  an  offense, 
that  these  efforts  would  not  have 
been  put  forth."  Ex  parte  Roque- 
more,  60  Tex.  Crim.  Rep.  282,  32 
L.R.A.(N.S.)  1186,  131  S.  W.  1101. 
The  question  of  legislative  intent 
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is  forcefully  illustrated  in  the  case 
of  Stockley  v.  Cissna,  56  C.  C.  A. 
324,  119  Fed.  812,  and  approved  by 
this  court  in  the  same  styled  case 
in  119  Tenn.  135,  104  S.  W.  792. 

The  facts  of  the  Stockley  Case, 
briefly,  are  these:  By  an  avulsion 
in  1876,  the  Mississippi  river  left 
its  bed,  on  the  Tennessee  side,  and 
flowed  through  a  new  channel.  A 
few  years  later  this  old  bed  be- 
came dry  land.  In  1901,  Stockley, 
by  virtue  of  chapter  20  of  the  Acts 
of  1847-48,  entered  and  obtained  a 
grant  to  a  part  of  this  old  bed, 
which  was  the  property  of  the  state 
of  Tennessee  when  the  Act  of  1847 
was  passed.  The  Act  of  1847  pro- 
vided that  after  September  1,  1849, 
any  person  might  enter  any  of  the 
vacant  and  unappropriated  lands  in 
the  state.  This  particular  land  had 
belonged  to  the  state  all  these  years, 
and  was  vacant  and  unappropriat- 
ed at  the  time  Stockley  made  his 
entry,  but  the  court  held  that  Stock- 
ley  acquired  no  title;  that  the  land 
was  not  subject  to  entry  and  grant 
under  the  Act  of  1847,  although  the 
property  of  the  state,  for  the  rea- 
son that  this  land  was  covered  by 
the  water  of  the  river  at  the  tinae 
the  act  was  passed,  and  that  this 
land  was  not  in  the  mind  of  the 
legislature  at  the  time  said  act  was 
enacted. 

Judge  Lurton,  speaking  for  the 
court,  said: 

"The  situation  is  one  which  could 
not  have  been  reasonably  contem- 
plated by  the  lawmaker,  when  pro- 
viding for  the  ordinary  vacant 
lands  belonging  to  the  public  do- 
main. The  lands  in  question  were 
not,  at  the  date  of  the  Act  of  1847 
within  the  meaning  and  purview  of 
the  makers  of  the  law,  because  it 
was  the  policy  and  purpose  of  the 
state  [Goodwin  v.  Thompson,  15 
Lea,  209,  54  Am.  Rep.  410]  to  re- 
serve for  the  public  use  the  beds  of 
such  navigable  rivers. 

"Not  having  been  within  the 
meaning  of  the  Tennessee  acts  which 
provided  for  the  disposition  of  the 
unoccupied  and  ungranted  land  of 
the  state   at   the   time   these   acts 


were  passed,  the  locus  in  quo  had 
not  been  brought  within  the  terms 
of  these  acts  by  the  subsequent  ex* 
traordinary  p]:]^sical  change  which 
has  occurred.  The  dry  river  bed  i& 
public  property,  held  by  the  state 
for  public  purposes,  but  some  fur- 
ther legislation  by  the  state  is 
necessary  before  such  a  property 
will  become  open  to  private  owner- 
ship." 

And  so,  in  the  case  we  are  con- 
sidering, further  legislation  is 
necessary  in  order  to  deal  with  a 
state  of  affairs  that  did  not  exist 
at  the  time  of  the  passage  of  the 
Act  of  1803. 

When  Stockley  obtained  his  grant 
in  1901,  the  Act  of  1847  was  still  in 
force.  If  this  latter  act  did  not  ap- 
ply to  the  land  entered  by  Stockley,. 
because  not  within  the  contempla- 
tion of  the  legislature,  neither  did 
the  Act  of  1803  apply  to  baseball, 
because  baseball  was  not  in  the 
mind  of  the  legislature  when  the  act 
was  passed. 

In  the  state  of  Missouri  there  was 
a  statute  relating  to  work  and  labor 
and  the  playing  of  games  on  Sun- 
day, under  which  a  man  was  in- 
dicted for  playing  baseball  on  Sun- 
day, and  the  court  said:  "Section 
2242,  Kevised  Statutes  1899,  has 
been  on  the  statute  books  of  Mis- 
souri, in  exactly  the  same  words, 
ever  since  1835.  .  .  .  Plajing  a 
game  of  baseball  on  Sunday  .  .  » 
could  not  have  been  in  the  minds 
of  the  lawmakers  when  this  pro- 
vision of  law  was  enacted  in  1835, 
for  the  very  simple  reason  that  such 
a  game  was  wholly  unknown  to  art 
at  that  time."  Ex  parte  Neet,  157 
Mo.  527,  80  Am.  St.  Rep.  638,  57  S- 
W.  1025. 

Kansas  passed  a  statute  in  1855 
forbidding  the  playing  "of  games  of 
any  kind"  on  Sunday.  The  supreme 
court  held  that  the  statute  did  not 
apply  to  baseball,  and,  referring  to 
the  Missouri  holding,  said:  "The 
same  reason  applies  with  almost  as 
much  force  to  our  statute,  .  .  ► 
adopted  in  1855."  State  v.  Prather,^ 
79  Kan.  513,  21  L.R.A.(N.S.)  23^ 
131  Am.  St.  Rep.  339,  100  Pac.  57. 
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We  have  not  been  furnished^  and 
have  been  unable  to  find,  a  single 
case  holding  a  statute  of  this  char- 
acter, passed  prior  to  the  date  that 
baseball  became  known,  applicable. 
And  even  as  to  similar  statutes 
passed  in  recent  years,  the  weight 
of  authority  seems  to  hold  that  they 
do  not  apply  to  baseball. 

There  is  another  potent  reason 
wl^  the  statute  does  not  apply. 
This  act  was  passed  116  years  ago, 
and  no  attempt  has  been  made  to 
apply  it  to  baseball  until  very 
recently.  The  legislature,  the  legal 
profession,  and  the  public  generally 

seem  to  have  under- 
stood that  it  had  no 

•SeST**^*'"*'"  application  to  base- 
ball, and  in  1885  an 
act  was  passed  by  the  legislature 
making  Sunday  ball  playing  a  mis- 
demeanor, which  act  was  declared 
unconstitutional  by  this  court.  Both 
before  and  since  that  time  attempts 
have  been  made  to  have  the  legisla- 
ture emact  such  a  law,  but  without 
avail,  which  is  a  recognition  of  the 
fact  that  the  Act  of  1803  does  not 
prohibit  the  playing  of  baseball  on 
Sunday. 

It  is  the  duty  of  this  court  to  in- 
terpret and  enforce  laws,  and  not 
to  make  them,  that  being  the  prov- 
ince of  the  legislature,  and,  if  the 
legislature  thinks  that  the  playing 
of  baseball  on  Sunday  is  injurious 
to  the  morals  or  welfare  of  the  pub- 
lic, they  can  make  Sunday  ball  play^ 
ing  prohibitive. 

The  second  section  of  chapter  47 
of  the  Acts  of  1803,  Shannon's  Code, 
§  3081,  is  as  follows :  *'Any  person 
who  shall  hunt,  fish,  or  play  at  any 
game  of  sport,  or  be  drunk  on  Sun- 
day, as  aforesaid,  shall  be  subject  to 
the  same  proceedings,  and  liable  to 
the  same  penalties,  as  those  who 
work  on  the  Sabbath." 

The  court  of  civil  appeals  did  not 
rest  its  decision  on  this  section  of 
the  act,  and  the  stcte  has  not  raised 
this  question  by  writ  of  certiorari. 


did  not  include  baseball,  because  it 
was  unknown  at  the  time,  and  was 
not  within  the  contemplation  of  the 
legislature. 

The  games  of  sport  common  ;n 
those  days  were  horse  racing,  cock- 
fighting,  and  gambling  with  cards, 
and  most  of  the  statutes,  passed  100 
years  ago,  specifically  mentioned 
these  three  things.  This  provision 
of  the  statute  evidently  was  not  in- 
tended to  apply  to  every  little  inno- 
cent game.  Although,  on  the  stat- 
ute book  for  116  years,  we  have 
never  heard  of  any  insistence  being 
made  that  the  statute  prohibited 
such  games  as  marbles,  checkers, 
tennis,  croquet,  golf,  proverbs, 
Bible  games,  and  many  other  inno- 
cent games  that  could  be  enumerat- 
ed. From  the  only  authorities  that 
we  have  been  able  to  find,  it  appears 
that  similar  statutes  have  always 
been  construed  as  applying  to  wag- 
ering or  gambling  games.  Strange 
to  say  that  this  provision  of  the  act, 
although  a  very  ancient  one,  has 
never  been  construed  by  this  court, 
at  least  in  a  published  opinion. 

It  is  insisted,  however,  that  this 
court  took  a  contrary  view  in  the 
case  of  Graham  v.  State,  134  Tenn. 
285,  183  S.  W.  983.  In  that  case  it 
seems  to  have  been  taken  for  grant- 
ed that  the  statute  applied,  and  the 
only  question  raised  was  one  of 
jurisdiction,  it  being  insisted  that, 
under  the  statute,  justices  of  the 
peace  had  exclusive  jurisdiction, 
and  the  question  which  has  been 
raised,  and  which  we  have  been  con- 
sidering in  this  case,  was  not  in- 
voked in  that  case.  However,  that 
case  can  be  distinguished  from  this 
one.  The  gravamen  of  the  oflfense 
in  the  Graham  Case  was  operating 
a  theater  on  Sunday  where  moving 
pictures  were  shown.  If  it  had  been 
vaudeville,  or  a  musical  comedy,  in- 
stead of  exhibiting  pictures,  the  re- 
sult would  have  been  the  same. 
Showing  moving  pictures  is  not  the 


However,  what  we  have  said  as  to )  gravamen  of  the  offense,  otherwise 
the  other  section  applies  as  well  to  •'  many  of  our  leading  ministers 
this  one.    'Tlay  any  game  of  sport"     would  be  violating  the  law  when 
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they  illustrate  their  Sunday  night 
sermons  with  moving  pictures. 

At  the  time  of  the  passage  of  the 
Act  of  1803,  operating  theaters  was 
one  of  the  common  vocations,  and 
one  that  was  looked  upon  by  many 
as  being  immoral,  and  hence,  oper- 
ating a  theater,  regardless  of  the 
character  of  the  entertainment, 
would  fall  within  the  statute. 

We  are,  therefore,  of  the  opinion 
that  playing  baseball  on  Sunday  is 
not  unlawful  in  Tennessee.  It  re- 
sults that  the  writ 
of  certiorari  is 
granted.  The  de- 
cree of  the  Court  of 
Civil  Appeals  will  be  reversed,  and 
the  decree  of  the  Circuit  Court  will 


Sunday— 

prohlbitiiiir 

uraines— 

baneball. 


be  affirmed.    The  complainant  will 
pay  the  costs* 

Justice  Hall,  being  incompetent, 
did  not  participate  in  the  decision 
of  this  case. 

NOTE. 

The  question  which  the  reported 
case  (State  v.  Nashville  BasebaLtL 
Asso.  ante,  368)  answers  in  the  neg- 
ative, whether  baseball  falls  within 
Sunday  Laws,  prohibiting  the  per- 
formance of  labor  or  the  exercise  of 
common  avocations,  is  treated  in  the 
annotation  beginning,  382,  post,  which 
covers  the  general  subject  of  "Sports, 
games,  or  amusements  as  work,  labor, 
avocation,  business,  or  the  like  within 
Sunday  Laws." 


JOSHUA  LEVERING  et  al.  Appts., 

V. 

GEORGE  WEEMS  WILLIAMS  et  al.,  Constituting  the  Board  of  Park 

Commissioners. 

Maryland  Court  of  Appeals -^  February  13,  1919» 
(_  Md.  — ,  106  Atl.  176.) 

Sunday  —  games  without  admission  fee  as  work. 

1.  A  municipal  ordinance  permitting  the  playing  of  ball  games  in  the 
public  parks  on  Sunday  if  no  admission  fee  is  charged  contravenes  a 
statute  forbidding  work  and  labor  on  that  day,  since  the  games  might  be 
played  by  persons  who  secured  their  living  in  that  way. 

[See  note  on  this  question  beginning  on  page  382.] 

Municipal  corporation  —  ordinance  — 


validity. 

2.  In  passing  upon  the  question  of 
the  validity  of  a  municipal  ordinance, 
the  courts  are  to  be  controlled  by  what 
acts  may  be  done  under  its  authority. 

[See  19  R.  C.  L.  904.] 

Mandamus  —  who  may  ask  for. 

3.  Private  parties  may  move  for  a 
mandamus  to  prevent  park  commis- 
sioners from  permitting  games  to  be 
played  in  the  parks  on  Sunday  in  vi- 
olation of  statute. 


Municipal  corporation  —  authority  of 
park  commissioners  —  violation  of 
statute. 

4.  Charter  authority  to  park  com- 
missioners to  make  such  rules  for  the 
government  of  public  parks  as  they 
deem  expedient  does  not  authorize  the 
adoption  of  rules  which  contravene  a 
public  statute. 

[See  19  R.  C.  L.  803.] 

Mandamus  —  to  prevent  enforcement 
of  illegal  rule. 

5.  Mandamus  lies  to  prevent  park 
commissioners  of  a  city  from  enforc- 
ing a  rule  which  is  in  contravention  of 
a  public  statute  of  the  state. 


Appeal  by  petitioners  from  a  judgment  of  the  Superior  Court  of  Balti- 
more City  (Dawkins,  J.)  in  favor  of  defendants,  and  from  an  order  over- 
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ruling  a  demurrer  to  the  answer  to  a  petition  filed  to  prevent  defendants 
from- permitting  games  to  be  played  in  the  public  parks  on  Sunday  in 
alleged  violation  of  statute.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Isaac  Lobe  Straus  for  appel-     they  shall  not  cause  a  disturbance 


lants. 

Messrs.  George  R.  Gaither,  Oscar 
Leser,  Robert  F.  Leach,  Jr.,  and  Eli 
Frank  for  appellees. 

Thomas,  J.,  delivered  the  opinion 
of  the  court : 

On  the  25th  of  May,  1918,  the 
mayor  and  city  council  of  Baltimore 
passed  the  following  ordinance, 
known  as  Ordinance  No.  353,  and 
entitled : 

An  Ordinance  to  Repeal  and  Reor- 
dain  with  Amendments  Section  3 
of  Article  31    of  the   Baltimore 
City  Code,  Title  "Sabbath." 
Section  1.  Be  it  ordained  by  the 
mayor  and   city  council   of   Balti- 
more, that  §  3  of  article  31  of  the 
Baltimore    City   Code,   title   "Sab- 
bath," be  and  the  same  is  hereby  rer 
pealed  and  reordained  so  as  to  read 
as  follows : 

Sec.  3.  (A)  Every  person  who 
shall  fish  or  hunt  or  who  shall  play 
ball  or  any  other  game  whatsoever 
on  the  Sabbath  day,  commonly 
called  Sunday,  within  the  limits  of 
Baltimore  city,  except  as  hereinaft- 
er authorized,  shall  for  each  offense 
pay  a  fine  of  one  dollar ;  and  every 
ordinary  or  public  garden  keeper 
who  shall  suffer  or  allow  in  or  upon 
his  premises  any  kind  of  gaming  or 
sport  on  the  Sabbath  day,  shall  for 
every  individual  so  permitted  to  of- 
fend, pay  ten  dollars. 

(B)  Nothing  in  this  ordinance, 
however,  shall  be  construed  as  pro- 
hibiting or  penalizing  the  playing 
in  the  public  parks,  private  parks 
on  the  grounds  of  organized  or  in- 
corporated clubs,  and  on  open  lots 
on  Sunday  of  the  games  of  baseball, 
golf,  lawn  tennis,  croquet,  basket- 
ball, football,  lacrosse,  quoits,  soc- 
cer, and  field  and  track  exercises; 
provided  that  any  of  the  games  enu- 
merated in  this  paragraph  (B)  are 
played  on  Sunday  between  the 
hours  of  2  P.  M.  and  7  P.  M.;  and 
provided  further  that  such  games 
are  played  in  neighborhoods  where 


of  the  public  peace;  and  provided 
that  such  games  shall  not  be  played 
within  one  hundred  (100)  yards  of 
any  place  of  worship  where  services 
are  being  held;  and  provided  fur- 
ther that  no  admission  fee  whatso- 
ever to  such  games  shall  be  charged. 

In  the  event  a  person  violates  any 
of  the  aforesaid  provisions  of  this 
paragraph  (B)  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  for 
each  and  every  offense  thereof,  he 
shall  be  subject  to  a  fine  of  from 
five  to  five  hundred  dollars,  the 
said  fine  to  be  collected  as  other 
fines  are. 

(C)  And  nothing  in  this  ordi- 
nance shall  be  construed  as  prohib- 
iting or  penalizing  the  playing  of 
any  games  of  golf,  lawn  tennis,  cro- 
quet, or  quoits  at  any  time  on  Sun- 
day, provided  such  games  be  played 
on  private  grounds  with  the  consent 
of  the  owner  or  pustodian  of  such 
grounds,  and  for  exercise  or  recre- 
ation only,  and  that  not  more  than 
four  persons  play  together  in  such 
game,  and  that  such  game  be  not 
played  within  one  hundred  yards  of 
any  place  of  worship  where  services 
are  being  held,  and  be  not  so  played 
as  to  cause  a  disturbance  of  the 
public  peace,  and  that  no  person 
who  may  be  permitted  to  see  such  a 
game  be  charged  any  fee  for  such 
privilege;  the  meaning  of  the 
words  "private  grounds,"  as  here- 
in used,  being  grounds  which  are 
privately  owned  as  distinguished 
from  grounds  which  are  publicly 
owned  or  which  have  been  dedicat- 
ed to  public  use. 

Section  2.  And  be  it  further  or- 
dained, that  this  ordinance  shall 
take  effect  from  the  date  of  its 
passage. 

Thereafter,  on  the  30th  of  May, 
1918,  the  board  of  park  commis- 
sioners of  Baltimore  city  passed  the 
following  resolution  or  regulation 
in  reference  to  the  playing  of  ath- 
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letic  games  in  the  public  parks  of 
Baltimore  city  on  Sunday:  "Re- 
solved, that  such  athletic  games  as 
are  permitted  to  be  played  in  the 
public  parks  of  Baltimore  city  on 
week  days,  shall  be  permitted  to  be 
played  on  Sundays  between  the 
hours  of  2  and  7  P.  M." 

On  the  1st  of  June,  1918,  Joshua 
Levering,  John  T.  Stone,  and  Rev- 
erend William  W.  Davis,  constitut- 
ing a  committee  of  the  Lord's  Day 
Alliance,  a  body  corporate,  and  as 
individuals  and  taxpayers  of  Balti- 
more city,  together  with  several 
other  taxpayers  of  Baltimore  city, 
filed  a  petition  in  the  superior  court 
of  Baltimore  city  against  George 
Weems  Williams,  George  Washing- 
ton Williams,  J.  Cookman  Boyd,  and 
Edward  Hanlon,  constituting  the 
board  of  park  commissioners  of 
Baltimore  city,  alleging,  among  oth- 
er things,  that  said  ordinance  and 
resolution  are  illegal  and  void  be- 
cause they  contravene  the  "general 
laws  of  the  state  of  Maryland  re- 
lating to  the  observance  of  the 
Lord's  day,  commonly  called  Sun- 
day, as  a  day  of  rest  and  worship,^ 
as  codified  in  article  27,  §§  436-438, 
of  Bagby's  Code  of  Public  General 
Laws  of  Maryland,  and  praying 
for  a  writ  of  mandamus  "directed 
to"  the  said  board  of  park  commis- 
sioners, and  each  of  the  members 
thereof,  "preventing  and  restrain- 
ing them  and  it  from  giving  effect 
to,  permitting,  or  directing  the 
carrying  out,  execution,  or  effectu- 
ation of  said  alleged  Ordinance  No. 
353  aforesaid,  and  said  resolution, 
order,  and  regulation  in  said  parks 
of  Baltimore  city  upon  or  during 
the  Sabbath  day  or  Lord's  day, 
commonly  called  Sunday,  at  any 
time  hereafter,  and  preventing  and 
restraining  them  from  permitting, 
authorizing,  or  directing  the  hold- 
ing, carrying  on,  or  taking  place  of 
any  of  the  said  games,  sports,  and 
athletic  contests  and  exercises, 
aforesaid,  in  said  parks  on  the  Sab- 
bath day  or  the  Lord's  day,  com- 
monly called  Sunday,  at  any  time 
hereafter,  and  commanding  and  re- 
quiring them  fully  and  in   all  re- 


spects to  observe,  abide  by,  and  give 
effect  to  the  said  §§  436-438  of 
article  27  of  the  Annotated  Ck>de  of 
Maryland  of  1914  edited  by  George 
T.  Bagby,  Esq.,  in  said  parks  upon 
said  Sabbath  day  or  Lord's  day, 
hereafter,  without  regard  to  the 
provisions  of  said  alleged  ordinance 
No.  353,  or  any  of  the  provisions 
thereof,  and  ordering  such  other 
and  further  relief  as  may  be  proper 
in  the  premises." 

The  defendants  answered  the  pe- 
tition, admitting  the  passage  of  said 
ordinance  and  resolution,  and  al- 
leging that  the  ordinance  and  res- 
olution are  valid,  and  that  the 
games  and  privileges  thereby  per- 
mitted "will  not  in  any  manner  in- 
terfere with  the  proper  observance 
of  Sunday  as  a  day  of  rest  and 
worship." 

The  petitioners  demurred  to  the 
answer,  and  this  appeal  is  from 
the  order  of  the  court  below  over- 
ruling the  demurrer,  and  from  the 
judgment  in  favor  of  the  defend- 
ants. 

There  is  no  provision  in  the 
charter  expressly  authorizing  the 
mayor  and  city  council  of  Baltimore 
to  pass  the  ordinance  in  question, 
but  §  6  of  the  charter  (Act  of  1898, 
chap.  123)  declares  that  the  mayor 
and  city  council  of  Baltimore  shall 
"have  and  exercise  within  the  lim- 
its of  the  city  of  Baltimore  all  the 
power  commonly  knovm  as  the  po- 
lice power  to  the  same  extent  as  the 
state  has  or  could  exercise  said 
power  within  said  limits."  In  the 
case  of  Rossberg  v.  State,  111  Md. 
394,  134  Am.  St.  Rep.  626,  74  AtL 
581,  Judge  Pearce,  speaking  for 
this  court,  after  referring  to  the 
broad  and  comprehensive  police 
powers  conferred  upon  the  city, 
and  dealing  with  the  contention  of 
the  appellant  that  the  ordinance  in 
question  in  that  case  was  invalid 
because  it  was  inconsistent  with 
the  law  of  the  state,  said :  "But  all 
the  text-writers  already  cited  here- 
in unite  in  declaring  that  further 
and  additional  penalties  may  be  im- 
posed by  ordinance,  without  creat- 
ing inconsistency.    The  true  doc- 
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trine,  in  our  opinion,  is  concisely 
stated  in  28  Cyc.  701,  as  follows: 
'Such  ordinances  must  not  directly 
or  indirectly  contravene  the  general 
law.  Hence,  ordinances  which  as- 
sume directly  or  indirectly  to  per- 
mit acts  or  occupations  which  the 
state  statutes  prohibit,  or  to  pro- 
hibit acts  permitted  by  statute  or 
Constitution,  are,  under  the  familiar 
rule  for  validity  of  ordinances,  uni- 
formly declared  to  be  null  and  void. 
Additional  regulation  by  the  ordi- 
nance does  not  render  it  void." 

In  HiUer  v.  State,  124  Md.  385, 
92  Atl.  842,  Judge  Burke  said  that 
the  ordinance  then  in  force  in  Bal- 
timore city,  and  which  prohibited 
the  playing  of  baseball  on  Sunday, 
'Vas  passed  ...  in  the  legiti- 
mate exercise  of  the  police  power," 
conferred  upon  the  city,  and  it  fol- 
lows, under  the  rule  clearly  and  ex- 
plicitly stated  in  Rossberg  v.  State, 
supra,  that,  if  the  ordinance*  now  in 
question  '^assumes  directly  or  in- 
directly to  permit  acts  or  occupa- 
tions which"  the  statutes  of  this 
state  prohibit,  it  is  null  and  void. 

And  in  passing  upon  the  validity 
of  the  ordinance  we  are  to  be  con- 
trolled by  what  acts 
may  be  done  under 
it$  authority.  In 
the  case  of  Ulman 
V.  Baltimore,  72  Md.  687,  11  L.R.A. 
224,  20  Atl.  141,  the  court  said: 
"It  matters  not,  upon  the  question 
of  the  constitutionality  of  such  a 
law,  that  the  assessment  has  in  fact 
been  fairly  apportioned.  The  con- 
stitutional validity  of  law  is  to  be 
tested,  not  by  what  has  been  done 
under  it,  but  by  what  may,  by  its 
authority,  be  done,"  and  the  same 
tests  must  be  applied  to  ordinances. 
Hagerstown  v.  Baltimore  &  0.  R. 
Co.  107  Md.  178,  126  Am.  St.  Rep. 
382,  68  Atl.  490 ;  Curtis  v.  Mactier, 
115  Md.  386,  80  Atl.  1066;  and 
Johns  Hopkins  Club  Bldg.  Co.  v. 
Baltimore,  130  Md.  286,  100  Atl. 
298. 

Section  436  of  article  27  of  Bag- 
by's  Code  of  the  Public  General 
Laws  of  the  State  (vol.  3)  declares 
that  "No  person  whatsoever  shall 
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work  or  do  any  bodily  labor  on  the 
Lord's  day,  commonly  called  Sun- 
day ;  and  no  person  having  children 
or  servants  shall  command,  or  wit- 
tingly or  willingly  suffer  any  of 
them  to  do  any  manner  of  work  or 
labor  on  the  Lord's  day  (works  of 
necessity  and  charity  always  ex- 
cepted), nor  shall  suffer  or  permit 
any  children  or  servants  to  profane 
the  Lord's  day  by  gaming,  fishing, 
fowling,  hunting  or  unlawful  pas- 
time or  recreation;  and  every  per- 
son transgressing  this  section  and 
being  thereof  convicted  before  a 
justice  of  the  peace  shall  forfeit  five 
dollars,  to  be  applied  to  the  use  of 
the  county." 

In  37  (3yc.  541,  the  author  says: 
'^As  statutes  which  designate  Sun- 
day as  a  day  of  rest,  and  prohibit 
the  doing  of  specified  acts  on  that 
day,  have  for  their  object  the  pro- 
motion of  the  health,  peace,  and 
good  order  of  society  by  requiring 
man  tcf  take  a  periodical  day  of  rest, 
they  have,  from  the  beginning,  been 
constantly  upheld  as  constitutional 
on  the  ground  that  they  are  within 
the  domain  of  the  police  power. 
They  are  essentially  civil  and  not 
religious  regulations,  whose  valid- 
ity is  neither  strengthened  nor 
weakened  by  the  fact  that  the  day 
of  rest  they  enjoin  is  the  Sabbath." 

It  was  said  by  the  Supreme  Court 
in  Petit  v.  Minnesota,  177  U,  S.  164, 
44  L.  ed.  716,  20  Sup.  Ct.  Rep.  666 : 
"Upon  no  subject  is  there  such  a 
concurrence  of  opinion,  among 
philosophers,  moralists  and  states- 
men of  all  nations,  as  on  the  neces- 
sity of  periodical  cessation  from 
labor.  One  day  in  seven  is  the  rule, 
founded  in  experience,  and  sus- 
tained by  science.  .  .  .  The  pro- 
hibition of  secular  business  on  Sun- 
day is  advocated  on  the  ground  that 
by  it  the  general  welfare  is  ad- 
vanced, labor  protected,  and  the 
moral  and  physical  well-being  of 
society  promoted." 

In  the  case  of  State  v.  Fearson,  2 
Md.  310,  the  court,  in  construing 
the  law  prohibiting  certain  things 
to  be  done  on  Sunday  said :  **We 
are  to  regard  the  act  as  designing 
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to  make  that  unlawful  on  a  Sunday 
which  would  be  deemed  in  law  as 
innocent  on  any  other  day  of  the 
week." 

And  in  the  case  of  Judefind  v. 
State,  78  Md.  510,  22  L.R.A.  721,  28 
Atl.  405,  where  Judefind  had  been 
arrested  and  convicted  for  a  viola- 
tion of  the  provision  of  the  Code 
quoted  above,  the  court,  speaking 
through  Judge  Boyd,  said: 

"Nature,  experience,  and  observa- 
tion suggest  the  propriety  and  ne- 
cessity of  one  day  of  rest,  and  the 
day  generally  adopted  is  Sunday. 

"There  are,  and  always  will  be, 
honest  differences  of  opinion  as  to 
how  Sunday  should  be  spent,  but 
the  advantages  of  having  a  weekly 
day  of  rest  'from  a  mere  physical 
and  political  standpoint'  are  too  ap- 
parent to  permit  ud  to  doubt  the 
propriety  of  having  reasonable 
laws  to  regulate  work  on  that  day. 
,  "In  interpreting  them,  courts 
must  not  place  unreasonable  con- 
structions upon  them.  There  may 
be  some  circumstances  under  which 
it  would  be  deemed  harsh  and  se- 
vere to  punish  a  man  for  husking 
com  on  Sunday ;  but  if  he  defies  the 
laws  of  the  state,  or  makes  himself 
obnoxious  to  those  desiring  the 
quiet  and  peace  of  this  day  of  rest, 
he  should  expect  the  machinery  of 
the  law  to  be  put  in  motion.    .    .    . 

"It  is  undoubtedly  true  that  rest 
from  secular  employment  on  Sun- 
day does  have  a  tendency  to  foster 
and  encourage  the  Christian  relig- 
ion— of  all  sects  and  denomina- 
tions that  observe  that  day — as  rest 
from  work  and  ordinary  occupation 
enables  many  to  engage  in  public 
worship  who  probably  would  not 
otherwise  do  so.  But  it  would 
scarcely  be  asked  of  a  court,  in 
what  professes  to  be  a  Christian 
land,  to  declare  a  law  unconstitu- 
tional because  it  requires  rest  from 
bodily  labor  on  Sunday  (except 
works  of  necessity  and  charity), 
and  thereby  promotes  the  cause  of 
Christianity.  If  the  Christian  re- 
ligion is,  incidentally  or  otherwise, 
benefited  or  fostered  by  having  this 
day  of  rest,  as  it  undoubtedly  is. 


there  is  all  the  more  reason  for  the 
enforcement  of  laws  that  help  to 
preserve  it.  Whilst  courts  have 
generally  sustained  Sunday  laws  as 
'civil  regulations,'  their  decisions 
will  have  no  less  weight  if  they  are 
shown  to  be  in  accordance  with  di- 
vine law  as  well  as  human." 

In  Barnie's  Case,  in  the  circuit 
court  for  Frederick  county,  where 
the  petitioners  were  brought  before 
Judge  McSherry  under  two  writs 
of  habeas  corpus,  and  where  the  re- 
turns to  the  writ  showed  that  the 
petitioners  were  held  by  the  sheriff 
under  warrants  issued  by  a  justice 
of  the  peace  charging  them  with  a 
violation  of  the  section  of  the  Code 
quoted  above  by  playing  baseball  on 
Sunday,  that  learned  judge  in  dis- 
posing of  the  case  said:  "Only 
those  persons  who  paid  the  price 
charged  for  admission  were  allowed 
to  enter  the  park  during  the  game. 
Mr.  Tate  and  the  other  players 
were  employed  by  Mr.  Barnie  at  a 
fixed  salary  for  the  baseball  season. 
The  playing  of  baseball  during  that 
season  is  the  occupation,  pursuit, 
and  business  of  the  petitioners ;  the 
game  was  played  on  the  Sunday  in 
question  precisely  as  it  was  played 
on  any  other  day. 

"The  petitioners  ask  to  be  dis- 
charged from  custody  on  the  ground 
that  playing  baseball  on  Sunday  is 
not  unlawful.  Whether  it  is  or  is 
not  unlawful  depends  entirely  and 
exclusively  on  whether  the  statute 
just  quoted  prohibits  it  or  not.  To 
that  statute,  and  that  alone,  re- 
course must  be  had  for  a  solution 
of  the  pending  inquiry. 

"Sunday  statutes  are  essentially 
civil  regulations,  providing  for  a 
fixed  day  of  rest  in  the  business  of 
the  ordinary  avocations  and  the 
amusements  of  the  community. 
Periods  of  rest  are  absolutely  neces- 
sary to  the  well-being  of  society. 
They  must  be  established  by  com- 
mon consent  or  fixed  by  the  legis- 
lative power  of  the  state. 

"'In  a  Christian  community, 
where  a  very  large  majority  of  the 
people  celebrate  the  first  day  of  the 
week  as  their  chosen  period  of  rest 


from  labor,  it  is  not  surprising  that 
that  day  should  have  received  the 
legislative  sanction;  and  as  it  is 
also  devoted  to  religious  observ- 
ances, we  are  prepared  to  estimate 
the  reason  why  the  statute  should 
speak  of  the  Lord's  day,  and  de- 
nominate the  infraction  of  its  legal- 
ized rest,  a  profanation.  Yet  this 
does  not  change  the  character  of  the 
enactment.  It  is  still,  essentially, 
a  civil  regulation,  made  for  the  gov- 
ernment of  man  as  a  member  of  so- 
ciety. Specht  V.  Com.  8  Pa.  312, 49 
Am.  Dec.  518.'  .  .  . 
, ,  "Now  what  is  it  that  the  statute 
forbids?  It  prohibits  all  persons 
from  working  or  doing  any  'bodily 
labor'  on  a  designated  day  of  the 
week.  If  the  thing  which  the  peti- 
tioners were  engaged  in  doing, 
when  »Tested  on  Sunday,  was  work 
or  labor,  they  are  within  the  terms 
of  the  statute;  otherwise  they  are 
not  within  the  terms,  because  it  is 
not  pretended  that  the  act  commit- 
ted by  them  falls  within  any  other 
provision  of  the  Sunday  law.    .    .    . 

"What,  then,  is  the  meaning  of 
the  words,  'work  and  labor,'  used  in 
the  Sunday  Statute? 

"Do  they  mean  simple  menial 
service,  drudgery,  or  are  they 
broader  in  their  scope  and  applica- 
tion? They  are  not  technical  words 
and,  consequently,  are  to  be  given 
their  ordinary  and  natural  signifi- 
cation, for  in  that  sense  the  legis- 
latore  is  presumed  to  have  employed 
them.  Courts  are  not  warranted 
in  searching  out  and  applying  nice 
refinements  and  subtle  distinctions 
with  respect  to  the  meaning  of  or- 
dinary words,  either  for  the  pur- 
pose of  excluding  a  given  case  from 
the  purview  of  a  statute,  or  for  the 
purpose  of  including  it  therein. 
Their  plain  and  simple  duty  is  to 
place  a  rational,  natural,  and  un- 
strained interpretation  upon  the 
language  of  the  act  so  as  to  give 
effect  to  the  obvious  intent  of  the 
lawmakers. 

"Webster  defines  *work'  thus: 
'The  act  of  working;  toil,  labor, 
travail,  employment,  occupation, 
operation,    exertion.'    He    further 


LEVERING  V.  WILLIAMS. 

( —  Jfd.  — ,  106  Atl.  176.) 


379 


says,  *work  is  a  general  term  for 
the  exertion  of  the  body  and  mind, 
and  the  product  of  such  exertion.' 

"As  already  stated,  playing  base- 
ball is  the  occupation  and  employ- 
ment of  the  petitioners ;  and,  if  the 
pursuit  of  an  employment  or  occu- 
pation constitutes  work,  then  play- 
ing baseball  is  doing  work,  notwith- 
standing the  thing  done  may  be 
known  by  some  other  name.  Courts 
look  beneath  the  surface,  often  dis- 
regarding mere  names,  in  dealing 
with  the  substance  and  essence  of 
things.  Baseball  playing  does  not 
cease  to  be  work  by  being  called  a 
game.  It  is  none  the  less  bodily 
labor  because  affording  recreation 
to  those  who  pay  to  witness  it.  It 
is  not  mere  exercise,  and  not  in- 
tended by  those  who  play  it  to  be 
exercise.  It  requires  violent  bodily 
exertion;  it  is  resorted  to  as  a 
means  of  livelihood ;  and  those  who 
play  it  on  Sunday,  under  the  condi- 
tions stated,  pursue  on  that  day 
their  usual  and  accustomed  occupa- 
tions. Playing  a  game  does  not,  it 
is  true,  necessarily  mean  doing 
work;  but,  still,  prohibited  work 
may  be  done  in  playing  a  game ;  and 
this  is  precisely  the  case  at  bar.  .  .  . 

"So  here,  the  playing  of  baseball 
is  the  work  and  labor  of  the  peti- 
tioners; and  whilst  this  work  may 
differ  in  kind  from  that  of  the  mer- 
chant, mechanic,  or  artisan,  or  that 
of  the  humble  toiler  or  menial,  it  is 
still  the  work  or  labor  of  the  base- 
ball player,  and  its  pursuit  on  Sun- 
day is  subversive  of  that  rest  from 
daily  avocation  which,  as  a  mere 
police  measure,  the  legislature  has 
seen  fit  to  prescribe.  This  seems 
to  me  to  be  the  plain  and  obvious 
meaning  of  the  statute,  and  is  the 
only  construction  whiclx  will  make 
the  statute  effective. 

"Of  course,  it  will  be  understood 
that  I  am  only  dealing  with  the 
case  before  me,  and  all  I  mean  to 
decide  is  that  the  playing  of  base- 
ball on  Sunday  under  the  condi- 
tions before  set  forth  is  working  or 
doing  bodily  labor  within  the  mean- 
ing of  the  statute." 

We  have  quoted  at  length  from 
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the  opinion  of  the  learned  judge  in 
Bamie's  Case,  because  his  construc- 
tion of  the  act  prohibiting  work  and 
labor  on  Sunday  and  its  application 
to  the  facts  of  that  case  are  clear 
and  convincing.  His  reasoning  and 
decision  did  not  rest  upon  the  fact 
that  during  the  game  of  baseball  a 
fee  was  charged  for  admission  to 
the  park,  but  upon  the  ground  that 
the  game  of  baseball  was  the  occu- 
pation and  employment  of  the  peti- 
tioners, and  the  pursuit  of  that  em- 
ployment and  occupation  constitut- 
ed work  within  the  meaning  of  the 
statute.  It  is  said  in  37  Cyc.  544: 
"The  statutes  of  nearly  all  juris- 
dictions prohibit  the  performance 
of  work  and  labor  in  one's  ordinary 
calling  on  the  Sabbath.  Under  these 
statutes  the  words,  ^ordinary  call- 
ing,' mean  that  which  the  ordinary 
duties  of  the  calling  bring  into  con- 
tinued action.  The  words,  'labor' 
and  'laboring,'  are  used  in  their 
ordinary  sense,  and  should  not  re- 
ceive a  strained  construction." 

Turning  now  to  subsection  B  of 
§  3  of  the  ordinance,  the  only  re- 
striction as  to  the  playing  of  the 
games  therein  mentioned  on  Sun- 
day, except  the  restrictions  as  to 
time  and  place,  is  that  no  admission 
fee  "to  such  games  shall  be 
charged,"  and  the  prdinance  per- 
mits the  playing  of  baseball  and  the 
other  games  referred  to  on  Sunday 
by  professionals  and  others  who 
may  be  hired  and  paid  for  that  pur- 
pose, and  whose  occupation  and  em- 
ployment may  be  the  playing  of 
such  games.  If,  therefore,  the  va- 
lidity of  this  section  of  the  ordi- 
nance is  to  be  tested  by  what  it  as- 
sumes to  authorize,  or  by  what  may 
be  done  under  its  authority,  it 
clearly  contravenes  the  provision  of 

the  Code  which  de- 

Snnday— Karnes         «i„^^„  ♦.U«4.  a^r.  w^^^ 

without  Clares  that    no  per- 

son whatsoever 
shall  work  or  do 
any  bodily  labor  on  the  Lord's  day, 
commonly  called  Sunday,"  and  is 
therefore  illegal  and  void  under  the 
rule  announced  by  this  court  in 
Rossberg  v.  State,  111  Md.  394,  134 
Am.  St.  Rep.  626,  74  Atl.  581. 


ndmlMMlon  fee 
as  fvork. 


The  appellees  insist  that  the  peti- 
tioners have  no  standing  in  court 
and  that  the  relief  sought  cannot  be 
obtained  by  a  writ  of  mandamus.. 
These  contentions  are  disposed  of  by 
the  cases  of  Pumphrey  v.  Balti- 
more, 47  Md.  145,  28  Am.  Rep.  446, 
and  Levering  v.  Supervisors  of 
Elections,  129  Md.  335,  99  Atl.  360. 
In  Pumphrey's  Case  the  court  said : 
"There  is  a  decided  preponderance 
of  American  authority  in  favor  of 
the  doctrine  that  private  persons 
may  move  for  a  mandamus  to  en- 
force a  public  duty, 

not  due  to  the  gov-  utuy^aS^t^^*^^ 
emment    as    such, 
without  the  intervention  of  the  gov- 
ernment law  officer." 

In  Levering*s  Case,  the  petition 
for  mandamus  was  filed  by  Joshua 
Levering  and  others,  "constituting 
a  committee  of  the  Lord's  Day  Alli- 
ance, a  body  corporate,"  and  as  in- 
dividuals and  taxpayers  of  the  city 
of  Baltimore,  etc.,  and  the  prayer  of 
the  petition  was  for  a  writ  of  man- 
damus "directed  to  the  defendant,, 
the  board  of  supervisors  of  elec- 
tions of  Baltimore  city,  and  each  of 
the  members  of  said  board,  having 
its  office  in  the  courthouse  of  Balti- 
more city,  preventing  and  restrain- 
ing it  and  them  f ron^  printing  said 
ordinance  upon  said  official  ballots 
to  be  used  at  said  general  election 
in  said  Baltimore  city  on  the  said 
7th  day  of  November,  1916,  and 
from  printing  thereon  the  question 
of  approving  or  disapproving,  or 
adopting  or  rejecting,  said  alleged 
ordinance,  and  from  submitting  said 
ordinance  or  said  question  to  the 
voters  of  Baltimore  city  at  said  gen- 
eral election,  and,  further,  by  said 
writ  of  mandamus  to  direct,  order, 
and  require  the  said  board  of  super- 
visors of  elections  of  Baltimore  city, 
the  defendant,  not  to  print  said  al- 
leged ordinance  upon  said  oflficial 
ballots,  and  not  to  print  said  ques- 
tion of  approval  or  disapproval,  or 
adoption  or  rejection,  of  said  al- 
leged ordinance  upon  said  official 
ballots,  and  not  to  submit  said  ordi- 
nance or  said  question  to  the  voters 
of  Baltimore   city  at  said   general 
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election,  and  ordering  such  other 
and  further  relief  as  may  be  proper 
in  the  premises."  On  appeal  this 
court  reversed  the  order  of  the 
court  below  dismissing  the  petition 
for  the  writ  of  mandamus,  "and  re- 
manded the  case  to  the  end  that  the 
writ  be  issued  as  prayed." 

The  charter  of  the  mayor  and 
city  council  of  Baltimore  confers 
upon  the  board  of  park  commis- 
sioners, "power  from  time  to  time 
to  make  such  rules  and  regulations 
for  the  government  and  preserva- 
tion of  order  within  the  parks, 
squares,  springs,  and  monuments 
belonging  to,  controlled  by,  or  in 
the  custody  of  the  mayor  and  city 
council  of  Baltimore,  as  it  may 
deem  expedient."    Under  this  pow- 

er  the  board    was 
t^^wSTion^        not    authorized    to 

Ul-k'^Bmu-  P^ss  ^  resolution  or 
•ioner»-vtoi*.  regulation  contrary 
«•«  .t  .f t«f.     j^  ^j^g   statute  law 

of  the  state,  and  as  the  resolution 
referred  to  in  this  case  permits  the 
playing  on  Sundays,  between  the 
hours  of  2  and  7  P.  M.,  in  the  public 
parks  of  the  city,  such  athletic 
games  as  are  permitted  to  be  played 
therein  on  week  days,  it  falls  with- 
in the  condemnation  of  the  rule 
stated  in  reference  to  Ordinance 
No.  353. 

Subsection    B    or  section     3  of 
Ordinance  No.  353  is  the  only  sec- 
tion of  that   ordinance   which  au- 
thorizes the  playing  of  the  games 
therein    mentioned    in   the   public 
parks  of  the  city.    If,  by  reason  of 
the  fact  that  that  section   is  void, 
the  remaining  sections  of  the  ordi- 
nance,    including     the     repealing 
clause,  fall  with  it  under  the  rule 
stated  in  State  v.  Benzinger,  83  Md. 
481,  35  Atl.  173,  then  §  3  of  article 
31  of   the    Baltimore    City    Code, 
which  prohibited    the    playing   of 
games  on  the  Sabbath  day  within 
the  limits  of  the  city,  remains  in 
force,   and   the   resolution   of  the 
board  of  park  conmiissioners  would 
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be  illegal  and  void  under  its  provi- 
sions. If,  on  the  other  hand,  the 
remaining  sections  of  Ordinance 
No.  353  are  not  affected  by  the  in- 
validity of  subsection  B,  and  sub- 
section A  of  §  3  of  the  ordinance 
stands,  the  same  result  would  fol- 
low as  to  the  resolution  of  the 
board,  for  subsection  A,  like  the 
prior  ordinance,  prohibits  the  play- 
ing of  ball  or  other  games  on  Sun- 
day within  'the  limits  of  the  city, 
and  subsection  C  refers  only  to  the 
playing  of  games  on  Sunday  on 
"private  grounds," 

As  the  resolution  in  question  is 
illegal  and  void  for  the  reasons  stat- 
ed, it  is  unnecessary  to  determine 
whether  the  resolution  and  Ordi- 
nance No.  353  directly  or  indirectly 
contravene  the  other  provisions  of 
§  436  of  article  27  of  the  Code  of 
Public  General  Laws  of  the  state, 
which  declare  that  "no  person  hav- 
ing children-  or  servants  shall  com- 
mand, or  wittingly  or  willingly  suf- 
fer any  of  them  to  do  any  manner 
of  work  or  labor  on  the  Lord's  day 
(works  of  necessity  and  charity  al- 
ways excepted) ,  nor  shall  suffer  or 
permit  any  children  or  servants  to 
profane  the  Lord's  day  by  gaming, 
fishing,  fowling,  hunting  or  unlaw- 
ful pastime  or  recreation." 

It  follows  from  what  has  been 
said  that  the  order  of  court  and 
judgment  appealed  from   must  be 

reversed,    and    the  

case    remanded,  to  to  prevent 
the  end  that  a  writ  SJ'SI^SS'^iie. 
may  be    issued  as 
prayed  in  the  petition. 

Judges  Briscoe  and  Pattison, 
who  did  not  sit  in  the  case,  desire 
me  to  say  that  they  have  examined 
the  record  and  briefs  and  read  the 
opinion  and  concur  in  the  conclu- 
sion reached  by  the  court  in  this 

case. 
Order    and    judgment   reversed, 

with  costs,  and  case  remanded,  to 

the  end  that  the  writ  be  issued  as 

prayed. 
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ANNOTATION. 

Sports,  games,  or  amusements  as  work,  labor,  avocation,  business,  or  the  like 

within  Sunday  Laws. 


I.  In  general,  382. 
II.  Baseball,  383. 

III.  Athletic  games  or  sports,  384. 

IV.  Hunting,  384. 

V.  Billiards  and  pool,  384. 

/.  In  general. 

Traveling  for  pleasure  on  Sunday  is 
not  included. 

Many  of  the  Sunday  laws,  by  more 
or  less  specific  description,  include 
various  sports,  games,  and  amuse- 
ments within  the  prohibition;  but,  as 
indicated  by  title,  this  note  is  con- 
cerned only  with  the  cases  that  in- 
volve the  question  whether  they  fall 
within  prohibitions  against  work,  la* 
bor,  business,  avocation,  calling,  and 
the  like.  Few  cases  within  the  scope 
of  this  note  have  been  found  on  sports 
or  games — ^not  enough,  in  fact,  to  per- 
mit the  formulation  of  a  general  rule. 
While  public  baseball  is  considered  as 
labor  in  some  of  the  cases  on  that  sub- 
ject, it  is  open  to  question  whether  the 
disturbance  of  the  repose  of  the  com- 
munity had  not  more  to  do  with  the 
decisions  than  the  technical  question 
of  labor. 

In  People  v.  Poole  (1904)  44  Misc. 
118,  89  N.  Y.  Supp.  773,  in  holding  that 
public  baseball  was  included  within 
public  sports,  exercises,  or  shows  pro- 
hibited by  a  Sunday  law,  but  that  the 
prohibition  was  limited  to  public 
shows,  Gaynor,  J.,  said:  "If  we  go 
outside  of  the  statute,  and  resort  to 
the  Holy  Scriptures  and  to  Christian 
rules,  as  some  insist  must  be  done,  to 
aid  in  getting  at  its  color  or  scope, 
and  into  the  intention  of  the  legisla- 
ture, the  interpretation  must  remain 
the  same.  Physical  exercises  and 
games  are  not  forbidden  on  the  Sab- 
bath in  the  Ten  Commandments.  On- 
ly work  is  there  prohibited.  In  the 
Christian  Church  there  never  have 
been  rules  prohibiting  physical  games 
and  exercises  on  Sunday.  Those  who 
say  the  contrary  only  speak  at  ran- 
dom, and  from  lack  of  education.  Not 
long  ago  a  complaint  was  made  to  the 
Archbishop   of   Canterbury   that  Mr. 


VI.  Gaming,  384. 
VII.  Theatrical    performances    In    gen- 
eral, 384. 
VIII.  Moving  picture  shows,  385. 
IX.  Miscellaneous,  387. 

Balfour,  the  Prime  Minister  of  Eng- 
land, played  the  game  of  golf  on  Sun- 
day. The  Archbishop's  official  re- 
sponse in  writing  was  that  'it  is 
certain  that  the  Christian  Church  has 
never  laid  down  detailed  directions  af- 
fecting the  actioner  of  individuals  in 
this  matter.  Each  of  them  is  respon- 
sible to  God  for  so  using  the  Lord's 
day  as  to  fit  him  best  for  the  working 
days  that  follow.'  It  is  not  to  be  un- 
derstood that  the  legislature  meant  to 
be  stricter  than  the  divine  law  of  the 
Hebrew  Scriptures,  or  than  the  rules 
of  the  Christian  Church,  excepting  the 
extent  to  which  it  has  expressly  gone." 
In  Territory  v.  Davenport  (1912)  17 
N.  M.  214,  41  L.R.A.(N.S.)  407,  124 
Pac.  795,  the  court,  in  holding  that 
public  baseball  is  not  labor  prohibit- 
ed by  a  Sunday  law,  said:  "Webster 
defines  labor  to  be :  'Exertion  of  mus- 
cular strength,  or  bodily  exertion 
which  occasions  weariness;  partic- 
ularly, the  exertions  of  the  limbs  in 
occupations  by  which  subsistence  is 
obtained,  as  in  agriculture  and  man- 
ufactures, in  distinction  from  exertion 
of  strength  in  play  or  amusements,, 
which  are  denominated  exercise,  rath- 
er than  labor.'  Physical  exertion 
alone  certainly  does  not  constitute  la- 
bor within  the  meaning  of  the  statute, 
otherwise  people  would  be  precluded 
by  statute  from  walking,  engaginsr  in 
any  recreation,  or  doing  any  act,  un- 
less the  same  was  a  matter  of  neces- 
sity, charity,  or  mercy;  nor  does  the 
mere  fact  that  remuneration  is  re- 
ceived for  physical  exertion,  change 
the  character  of  that  exertion  so  as  to 
make  it  labor  if  it  would  not  otherwise 
be  so.  If  a  man  chops  a  cord  of  wood, 
we  would  all  agree  that  that  is  labor, 
whether  he  receives  any  compensation 
for  it  or  not.  And  on  the  other  hand 
is  must  equally  be  true  that  recreation 
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or  amusement  is  not  transformed  into 
labor  because  the  persons  indulging  in 
the  recreation  or  amusement  receive 
pay  for  so  doing.  This  would  be  plac- 
ing, we  think,  an  unwarranted  con- 
struction upon  the  statute.  No  one 
would  contend  that  the  action  of  a 
ban.d,  which  plays  in  many  of  our 
cities  and  towns  on  Sunday,  for  the 
entertainment  of  the  public,  is  en- 
gaged in  labor,  within  the  meaning  of 
the  statute,  although  the  members  re- 
ceive compensation  therefor;  nor 
would  it  be  contended  that  the  statute 
extended  to  the  case  of  a  paid  singer 
in  a  church  choir,  who  sings  for  the 
entertainment  of  the  congregation  and 
for  the  benefit  of  the  religious  worship 
and  instruction,  thereby  attracting  the 
attendance  of  persons  who  might  not 
otherwise  attend  church.  .  .  .  The 
legislature  of  the  territory,  by  the  use 
of  this  word,  certainly  did  not  intend 
to  use  it  in  the  enlarged  sense,  but  was 
using  a  word  commonly  understood  by 
the  people  to  mean  physical  exertion 
of  a  toilsome  nature,  indulged  in  by 
mankind  to  acquire  a  sustenance.  The 
purpose  of  the  statute  was  to  set  apart 
this  day  as  a  day  of  rest  for  the  peo- 
ple, from  the  ordinary  vocations  pur- 
sued by  them  through  the  week.  What 
could  be  more  restful  or  helpful  to  the 
man  who  spends  his  week  in  an  office, 
or  a  close  shop,  than  to  engage  in  an 
invigorating,  clean,  and  wholesome  ex- 
ercise, such  as  baseball,  on  this  day. 
Baseball  is  essentially  and  naturally 
in  the  nature  of  amusement,  both  for 
the  participants  and  spectators,  and  is 
far  removed  from  the  ordinary  mean- 
ing of  the  word  'labor.' " 

It  will  be  seen  that  it  has  been  re- 
peatedly held  that  theaters  and  moving 
picture  shows  involve  labor,  within  the 
prohibition  of  the  Sunday  Laws. 

It  may  be  noted  that  it  was  held  in 
Rex  V.  Powell  (1911)  19  Ont.  Week. 
Rep.  459,  that  a  musician  is  not  a  "la- 
borer,** within  the  '  meaning  of  the 
Sunday  Law. 

/I.  Baseball. 

It  will  be  seen  that  it  is  held  in 
Levering  v.  Williams  (reported  here- 
with) ante,  374,  that  baseball  in  the 
parks  on  Sunday,  for  which  no  ad- 
mission is  charged,  is  prohibited  by  a 


statute  declaring  that  "no  person 
whatsoever  shall  work  or  do  any  bod- 
ily labor  on"  Sunday. 

And  it  would  seem  from  the  refer- 
ence in  the  reported  case  to  Barnie's 
Case  in  the  circuit  court  for  Frederick 
county,  Maryland,  that  the  same  was 
there  held  as  to  a  baseball  game  played 
in  a  place  where  an  admission  fee  was 
charged. 

(In  People  v.  Poole  (1904)  44  Misc. 
118,  89  N.  Y.  Supp.  773  (quoted  from, 
supra,  I.),  in  holding  that  public  base- 
ball to  which  an  admission  was 
charged  was  forbidden,  the  court  did 
not,  in  terms,  refer  to  the  statute  for- 
bidding Sunday  labor.  In  Southern 
Tier  Baseball  Asso.  v.  Day  (1910)  69 
Misc.  53,  125  N.  Y.  Supp.  733,  the  court 
quoted  the  statute  against  Sunday  la- 
bor and  also  that  against  public  sport, 
etc.,  on  Sunday,  but  did  not  state  just 
where  it  rested  its  decision  that,  al- 
though no  admission  was  charged, 
playing  games  of  baseball  on  Sunday 
beween  members  of  professional  teams 
which  were  members  of  the  state 
league  of  baseball  clubs,  and  which 
games  were  in  the  series  to  be  played 
between  members  of  such  league,  was 
prohibited.) 

On  the  other  hand,  it  has  been  held 
that  the  managing,  promoting,  and 
playing  of  a  public  game  of  baseball 
to  which  an  admission  is  charged,  con- 
stituting both  physical  exercise  and 
remuneration  therefor,  is  not  engaging 
in  any  labor  within  th^  prohibition  of 
a  Sunday  law.  Territory  v.  Davenport 
(1912)  17  N/M.  214,  41  L.R.A.(N.S.) 
407,  124  Pac.  795;  Territory  v.  Hart 
(1912)  17  N.  M.  222,  124  Pac.  798. 
For  a  quotation  from  the  opinion  in 
the  Davenport  Case,  see  I.  supra. 

It  will  be  seen  that  in  State  v.  Nash- 
ville Baseball  Asso.  (reported  here- 
with), ante,  368,  it  is  held  that  play- 
ing baseball  on  Sunday  is  not  within 
the  statute  imposing  a  punishment  'if 
any  merchant  ...  or  other  person 
shall  be  guilty  of  doing  or  exercising 
any  of  the  common  avocations  of  life 
...  on  Sunday,"  on  the  ground  that 
baseball  was  unknown  at  the  time  the 
statute  was  passed.  This  suggests  the 
inquiry  whether  a  similar  decision 
would  be  made  in  case  of  one  who  pur- 
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sued  on  Sunday  the  business  of  making 
automobiles. 

*  III,  Athletic  games  or  sports. 

It  was  held  in  St.  Louis  Agri.  & 
Mechanical  Asso.  v.  Delano  (1889)  37 
Mo.  App.  284,  affirmed  in  (1891)  108 
Mo.  217,  18  S.  W.  1101,  that  a  statute 
prohibiting  labor  on  Sunday  does  not 
apply  to  athletic  games  and  sports. 

IV.  Hunting, 

In  State  v.  Carpenter  (1876)  62  Mo. 
594,  it  was  held  that  an  indictment 
charging  that  the  defendant  "unlaw- 
fully did  labor  and  perform  work  oth- 
er than  the  household  offices  of  neces- 
sity, or  other  work  of  necessity  or 
duty,  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  by  then  and 
there  hunting  game,  against  the  form 
of  the  statute,"  etc.,  "does  not  pursue 
the  language  of  the  statute,  either 
within  its  intention  or  scope,  nor  does 
it  charge  any  offense  against  the 
laws,"  where  the  statute  provided  that 
"every  person,  who  shall  either  labor 
himself,  or  compel  or  permit  his  ap- 
prentice or  servant,  or  any  other  per- 
son under  his  charge  or  control,  to 
labor  or  perform  any  work,  other  than 
the  household  offices  of  daily  neces- 
sity, or  other  works  of  necessity  or 
charity,  on  the  first  day  of  the  week 
commonly  called  Sunday,  shall  be 
deemed  guilty  of  a  misdemeanor,  and 
fined  not  exceeding  fifty  dollars.' 


» 


T.  Billiards  and  pool. 

An  information  charges  the  mis- 
demeanor of  unlawfully  performing 
labor  on  Sunday,  which  alleges  acts 
in  attending  to  billiard  and  pool  play- 
ers, and  in  charging  and  receiving 
money  from  them  for  using  the  tables. 
People  ex  rel.  Briggs  v.  Owen  (1915) 
92  Misc.  254,  155  N.  Y.  Supp.  1003. 

So,  running  a  pool  room  on  Sunday 
in  which  a  charge  is  made  for  the  use 
of  the  tables  is  prohibited  by  a  stat- 
ute providing  for  the  punishment  of 
anyone  who  shall  labor  on  Sunday,  ex- 
cept certain  specified  works  of  neces- 
sity, among  which  running  such  a 
place  is  not  included.  Ex  parte  Ax- 
som  (1911)  63  Tex.  Crim.  Rep.  627,  40 
L.R.A.(N.S.)  179,  141  S.  W.  793,  Ann. 
Cas.  1913D,  794,  where  the  court  said : 


"One  who,  in  defendant's  language, 
managed  and  operated  the  pool  room, 
dusted  the  pool  and  billiard 'tables,  set 
the  balls,  furnished  the  cues,  and  did 
such  other  work  as  is  necessary  in  a 
pool  room,  is  within  the  definition  of 
'laborer,'  if  a  barber,  livery-stable 
keeper,  and  bartender  come  within  the 
meaning  of  that  word.  The  legisla- 
ture intended  to  exempt  only  such  la- 
bor and  vocations  as  are  necessary 
for  the  welfare  of  mankind,  recogniz- 
ing that  human  experience  had  dem- 
onstrated that  days  of  rest  were  neces- 
sary for  the  best  interest  of  the 
human  race." 

VI,  Gaming. 

.Gaming  is  not  an  act  of  common 
labor  or  of  usual  avocation  within 
the    Sunday    Law    (State    v.    Conger 

(1860)  14  Ind.  396),  the  court  consid- 
ering that  the  statute  referred  to  la- 
bor and  avocations  lawful  on  secular 
days. 

VII.  Theatrical  performances  in  general. 

The  superintending  and  managing 
of  a  public  theater,  giving  a  theatrical 
entertainment  therein,  and  selling 
tickets  therefor,  is  labor,  within  the 
meaning  of  a  statute  prohibiting  'la- 
boring" on  Sunday.  Quarles  v.  State 
(1891)  55  Ark.  10,  14  L.R.A.  192,  17 
S.  W.  269, 

To  keep  open,  manage,  and  superin- 
tend, a  theater,  and  sell  tickets  there- 
in on  Sunday,  is  labor,  within  the 
meaning  of  an  ordinance  which  pro- 
vides that  "every  person  who  shall 
either  labor  himself,  or  compel  his  ap- 
prentice, servant,  or  any  other  person 
in  his  charge  or  control  to  labor  or 
perform  any  work  other  than  the 
household  offices  of  daily  necessity,  or 
other  works  of  necessity  or  charity* 
on  the  first  day  of  the  week,  commonly 
called  Sunday,  shall  be  deemed  guilty 
of  a  misdemeanor."  Topeka  v.  Craw- 
ford (1908)  78  Kan.  583,  17  LJLA. 
(N.S.)  1156,  96  Pac.  862,  16  Ann.  Ca& 
403. 

In  revoking  a  theatrical  license  for 
violating  a  city  charter  in  giving  a 
performance  in  a  theater  on  Sunday, 
the  court  said:  'The  contract  of  em- 
ployment by  an  actor  to  perform  and 
render  services  on  a  Sunday  is  ab- 
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solutely  void  under  §  263  of  the  Penal 
Code»  prohibitinsr  all  labor,  excepting 
works  of  necessity  and  charity,  and 
cannot  be  enforced  in  the  courts  of  the 
state,  becaase  the  transaction  itself 
is  illegal."  Re  New  York  (1907)  67 
Misc.  62,  108  N.  Y.  Supp.  197. 

So,  in  Neuendorf  v.  Duryea  (1875) 
6  Daly  (N.  Y.)  276,  Loew,  J.,  observed 
that  actors  and  others,  engaged  in 
giving  theatrical  and  other  exhibitions 
on  Sunday,  violate  the  statute  forbid- 
ding work  and  labor  on  Sunday. 

On  the  other  hand,  it  was  held  in 
Wirth  V.  Calhoun  (1902)  64  Neb.  316, 
89  N.  W.  785,  that  a  statute  which 
prohibited  "sporting"  or  doing  "com- 
mon labor"  on  Sunday  did  not  include 
entertainments  consisting  of  music, 
dancing,  and  feats  of  a  professional 
contortionist,  given  in  a  music  hall. 
The  court  said:  "We  are  confident 
that  in  'common  language'  the  term, 
'common  labor,'  is  never  understood 
to  include  such  performances." 

In  St  Joseph  v.  Elliott  (1891)  47 
Mo.  App.  418,  it  was  held  that  one 
who,  on  Sunday,  gave  a  theatrical  per- 
formance at  his  theater,  for  which  an 
admission  was  charged,  was  guilty  of 
a  violation  of  an  ordinance  providing 
that  "no  person  shall,  in  this  city, 
play  on  Sunday,  at  billiards,  tenpins, 
or  other  games  of  amusemenl^  or  shall, 
on  that  day,  keep  his  store,  shop  or 
other  place  of  business  open,  or  sell 
or  offer  to  sell  any  goods,  wares  or 
merchandise." 

VIII,  Mfyving  picture  shows. 

(As  in  other  parts  of  the  note  we 
are  here  concerned  simply  with  ques- 
tions as  to  work,  labor,  business,  and 
the  like:) 

It  is  generally  held  that  the  con- 
ducting of  a  moving  picture  show  in- 
volves labor  within  the  prohibition  of 
the  Sunday  Laws.  Rosenbaum  v. 
SUte  (1917)  131  Ark«  261,  L.R.A. 
1918B,  1109,  199  S.  W.  388;  State  v. 
Ryan  (1908)  80  Conn.  682,  69  Atl. 
5S6;  Clinton  v.  Wilson  (1913)  257  IlL 
680. 101  N.  E.  192;  Capital  Theater  Co. 
V.  Com.  (1918)  178  Ky.  780,  199  S.  W. 
1076;  Moore  v.  Owen  (1908)  58  Misc. 
382,  109  N.  Y.  Supp.  585;  Hamlin  v. 
Bender  (1915)  92  Misc.  16,  155  N.  Y. 
4  A.L.R.— 25. 


Supp.  963,  affirmed  in  (1916)  173  App. 
Div.  996,  159  N.  Y.  Supp.  1117. 

The  operations  of  a  moving  picture 
show  on  Sunday,  near  an  Army  camp, 
violates  a  statute  imposing  a  punish- 
ment on  every  person  who  shall  on 
Sunday  be  found  laboring,  or  shall 
compel  his  apprentice  or  servant  to 
labor,  or  to  perform  other  services 
than  customary  household  duties,  of 
daily  necessity,  comfort,  or  charity. 
Rosenbaum  v.  State  (1917)  131  Ark. 
251,  L.R.A.1918B,  1109,  199  S.  W.  388, 
supra. 

In  State  v.  Ryan  (1908)  80  Conn. 
582,  69  Atl.  536,  supra,  it  was  held 
that  selling  tickets  on  Sunday  to  a 
moving  picture  show  to  be  held  in  an 
opera  house  on  that  day  was  secular 
business  or  labor,  and  not  a  work  of 
necessity  or  mercy,  within  the  excep- 
tion to  the  Sunday  Law  prohibiting 
any  secular  business  or  labor,  or  en- 
gaging in  any  sport,  on  that  day,  ex- 
cept works  of  necessity  or  mercy, 
where  the  statute  also  made  it  a  penal 
offense  to  be  present  at  any  concert 
of  music,  dancing,  or  other  public  di- 
version on  Sunday.  The  court  said: 
"The  defendant  also  Requested  the 
court  to  instruct  the  jury  that  its 
primary  purpose  is  the  protection  of 
servants  and  the  prohibition  of  servile 
labor.  There  is  no  ground  for  impos* 
ing  so  narrow  a  limitation  on  .the 
words  of"  the  statute. 

Conducting  on  Sunday  in  a  theater 
a  moving  picture  exhibition,  having  a 
ticket  seller,  a  ticket  taker,  and  oth-' 
er  employees  regularly  engaged  in 
and  about  the  theater  and  the  moving 
picture  exhibition,  violates  an  or- 
dinance imposing  a  punishment  on 
whomsoever  "shall  on  Sunday  keep 
open,  or  permit  to  be  kept  open,  his 
place  of  business,  or  shall  pursue  his 
daily  labor  or  occupation  within  said 
city."  Clinton  v.  Wilson  (1913)'  257 
111.  580, 101  N.  E.  192,  supra. 

The  operations  on  Sunday  of  a  mov- 
ing picture  show  in  a  theater,  and  em- 
ploying persons  to  work  in  so  doing, 
violates  a  statute  prohibiting  work  or 
business  on  Sunday,  with  certain  ex- 
ceptions, and  providing  a  punishment 
"if  any  person  on  the  Sabbath  day 
shall  himself  be  found  at  his  own. or 
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at  any  other  trade  or  calling,  or  shall 
employ  his  apprentices  or  other  per- 
son, in  labor  or  other  business,  wheth- 
er same  be  for  profit  or  amusement,'' 
unless  as  permitted  in  the  statute. 
Capital  Theater  Co.  v.  Com.  (1918)  178 
Ky.  780,  199  S.  W.  1076,  supra. 

Conducting  a  moving  picture  show 
is  a  "worldly  employment  or  business," 
under  a  statute  interdicting  worldly 
employment  or  business,  interludes 
and  plays,  fiddling,  or  other  music  for 
the  sake  of  merriment,  on  Sunday,  the 
court  stating  that  it  was  not  necessary 
to  decide  whether  such  shows  were 
within  the  definition  of  interludes  and 
plays.  Rosenberg  v.  Arrowsmith 
(1914)  82  N.  J.  Eq.  570,  89  Atl.  524. 

In  Graham  v.  State  (1915)  134  Tenn. 
285,  183  S.  W.  983,  in  affirming  a  con- 
viction under  an  indictment  charging 
that  the  defendant  did,  on  Sunday, 
"follow  his  usual  avocation  by  operat- 
ing, in  the  city  of  Chattanooga,  a  mov- 
ing picture  show,  at  which  an  admis- 
sion fee  was  charged,  and  in  which 
were  gathered  large  crowds  of  people, 
to  the  common  nuisance,"  etc.,  the 
court  said:  "It  has  long  been  settled 
in  this  state  that  the  unnecessary  per- 
formance of  secular  labor  on  the  Sab- 
bath day  is  an  indictable  offense,  where 
the  same  is  done  so  that  it  prejudicial- 
ly affects  the  morals  or  health  of  the 
community,  thereby  creating  a  com- 
mon nuisance."  (The  case  appears  to 
be  decided  on  the  theory  that  the  con- 
.  viction  was  for  a  common-law  offense, 
and  not  for  one  under  the  statute,  but 
the  opinion  is  somewhat  confusing  on 
the  point,  and  in  State  v.  Nashville 
Baseball  Asso.  (reported  herewith) 
ante,  368,  the  court  states  that  in  the 
Graham  Case  "it  seems  to  have  been 
taken  for  granted  that  the  statute  ap- 
plied.") 

The  proprietor  of  a  moving  picture 
show  who  keeps  open  on  Sunday  vi- 
olates the  Sunday  Law  against  the  car- 
rying on  for  gain  of  any  business  or 
calling.  Rex  v.  Ouimet  (1908)  14  Can. 
Crim.  Cas.  136.  Contra,  Rex  v.  Char- 
ron  (1909)  15  Can.  Crim.  Cas.  241. 

In  New  York  the  decisions  are  con- 
fusing. In  People  v.  Hemleb  (1908) 
127  App.  Div.  356,  111  N.  Y.  Supp.  690, 
the  majority  of  the  court,  in  holding 


that  conducting  a  moving  picture  show 
on  Sunday  was  not  within  the  prohibi- 
tion of  "all  shooting  ...  or  other 
sports,  exercises,  or  shows,"  does  not, 
in  terms,  discuss  the  prohibition  of  la- 
bor on  Sunday. 

In  Edwards  v.  McClellan  (1909)  118 
N.  Y.  Supp.  181,  in  continuing  an  in- 
junction restraining  interference  with 
a  moving  picture  show  on  Sunday,  the 
court  said:  "If  the  exhibition  itself 
is  not  in  violation  of  law,  I  do  not 
think  the  employees  should  be  chargred 
with  unlawful  labor  on  Sunday,  be- 
cause they  see  fit  to  earn  their  living 
working  for  employers  who  are  de- 
clared innocent  of  wrongdoing  by  the 
courts.  If  the  owners  and  proprietors 
are  not  violating  the  law  by  conduct- 
ing the  exhibitions,  I  think  the  man 
who  operates  the  machine  for  day's 
wages  is  not  to  be  selected  for  pros- 
ecution for  his  labor.  To  this  extent, 
and  to  this  extent  only,  following  the 
decision  of  the  appellate  court,  I  am 
compelled  to  grant  this  motion.  So 
far  as  the  alleged  violation  of  law 
consists  in  conducting  the  moving  pic- 
ture show  as  an  exhibition,  and  so  far 
as  the  violation  of  law  alleged  against 
the  employees  is  the  mere  fact  that 
they  are  working  in  this  establishment, 
I  think  these  matters  are  settled  in 
favor  of  the  plaintiffs  by  the  decision 
in  People  v.  Hemleb." 

In  an  action  to  test  the  revocation  of 
licenses  for  running  picture  shows, 
Blackmai',  J.,  said :  "It  was  also  sug- 
gested that  these  shows  necessarily  re- 
quire the  employment  of  an  operator, 
a  ticket  seller,  and  others  who  are  per- 
forming unlawful  labor,  and  therefore 
they  may  all  be  suppressed.  But  it 
seems  to  me  that  this  is  a  question  be- 
tween the  people  of  the  state  in  a 
criminal  prosecution  and  each  individ- 
ual who  is  charged  with  an  unlawful 
labor;  and  each  case  must  be  decided 
on  its  peculiar  facts  as  to  whether  the 
act  is  labor,  and  whether  it  is  such  as 
is  prohibited.  Not  every  act  in  pursu- 
ance of  a  vocation  is  prohibited  labor, 
and  Sunday  labor  is  not  forbidden 
those  who  keep  another  day  holy." 
William  Fox  Amusement  Co.  v.  Mc- 
Clellan (1909)  62  Misc.  100,  114  N.  Y. 
Supp.  594. 
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On  the  other  hand,  in  Moore  v.  Ow- 
en (1908)  58  Misc.  882, 109  N.  Y.  Supp. 
585,  it  was  held  that  a  Sunday  law 
which  prohibited  all  labor,  exceptins: 
works  of  necessity  or  charity,  prohib* 
ited  entertainments  in  theaters  on 
Sunday  which  involved  labor,  unless 
of  a  character  within  the  exception, 
and  the  court  declined  to  enjoin  inter- 
ference with  the  Sunday  presentation 
in  a  theater  of  moving  pictures,  with 
or  without  lectures,  stereopticon  pic- 
tures with  songs  sacred  and  secular, 
explanatory  thereof,  with  descriptive 
instrumental  music. 

In  Hamlin  v.  Bender  (1915)  92  Misc. 
16,  155  N.  Y.  Supp.  963,  affirmed  in 
(1916)  173  App.  Div.  996,  159  N.  Y. 
Supp.  1117,  the  court,  in  enjoining  as 
a  nuisance  the  operation  on  Sunday 
of  a  moving  picture  theater  near 
churches,  said,  referring  to  People  v. 
Hemleb  (1908)  127  App.  Div.  356,  111 
N.  Y.  Supp.  690,  that  "the  opinion  in 
that  case  completely  ignores  the  viola- 
tion of  the  laws  in  relation  to  Sunday 
labor,  which  must  necessarily  result 
from  the  operating  of  a  moving  pic- 
ture show  on  that  day,  and  which,  it 
would  Qeem,  would  subject  the  party 
to  punishment." 

In  People  ex  rel.  Bender  v.  Joyce 
(1916)  174  App.  Div.  574,  161  N.  Y. 
Supp.  771,  and  in  United  Vaudeville 
Co.  V.  Zeller  (1908)  58  Misc.  16,  108 
N.  Y.  Supp.  789,  the  courts,  in  holding 
that  moving  picture  shows  on  Sunday 
were  unlawful,  referred  to  the  stat- 
ute prohibiting  labor  on  Sunday,  but 
did  not,  apparently,  rest  their  deci- 
sions on  that  part  of  the  statute. 


IX;  MiHceUaneous* 

A  person  who  carries  on  his  busi- 
ness on  Sunday  in  keeping  a  shop,  in 
which  the  ordinary  calling  carried  on 
by  him  is  the  supplying,  for  money,  of 
rings  or  darts  which  his  customers  try 
to  throw  in  such  manner  as  to  win 
from  him  articles  or  prizes,  is  a  trades- 
man within  the  Sunday  Observance 
,  Act  of  1677,  providing  that  "no  trades- 
man ...  or  other  person  whatso- 
ever shall  do  or  exercise  any  worldly 
labor,  business  or  work  of  their  or- 
dinary callings,  upon  the  Lord's  day." 
Hawkey  v.  Stirling  [1918]  1  K.  B.  63. 

Where  a  municipal  ordinance  de- 
clares that  "any  merchant,  billiard 
table  or  tenpin  alley  keeper,  or  oth- 
er dealer,  who  shall  keep  open  doors 
on  the  Sabbath  day,"  shall  be 
subject  to  a  punishment,  the  word 
"dealer"  includes  one  who  operates  a 
"penny  arcade,"  or  place  where  a  num- 
ber of  machines  are  kept  for  profit, 
each  of  which,  by  a  mechanical  ar- 
rangement, exhibits  pictures  to  a  per- 
son who  drops  a  penny  into  a  slot. 
Fichtenberg  v.  Atlanta  (1906)  126  Ga. 
62,  54  S.  E.  933. 

It  may  be  noted  that  collecting  an 
exacted  admission  fee  at  camp-meet- 
ing services  is  performing  "worldly 
employment  or  business"  within  the 
prohibition  of  a  Sunday  law  (Com.  v. 
Weidner  (1888)  4  Pa.  Co.  Ct.  437); 
but  that  drunkenness,  quarreling,  and 
swearing  are  not  worldly  business  and 
unlawful  sports  or  diversions,  within 
such  a  law.  Noftsker  v.  Com.  (1899) 
8  Pa.  Dist.  R.  572.  B.  B.  B. 


RE  ESTATE  OF  M.  W.  FLOURNOY,  Deceased. 

NELL  E.  FLOURNOY  ANDROS,  Exrx.,  etc.,  of  M.  W.  Flournoy,  De- 

ceased,  Appt., 

V. 

JEANETTE  W.  FLOURNOY. 

New  Mexico  Supreme  Courts  July  30,  1917. 

(22  N.  M.  582,  166  Pac.  1173.) 

Execators  and  administrators  —  widow's  allowance  —  acceptance  of  will  — 
effect. 

A  widow  is  not  deprived  of  her  right  to  an  allowance  for  her  support 


Headnote  by  Roberts,  J. 
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and  maintenance  for  a  period  of  six  months,  under  the  provisions  of  §  5893, 
Code  1915,  by  accepting  the  provisions  of  her  deceased  husband's  will, 
which  gives  to  her  a  stated  sum,  and  states  that  the  same  is  to  be  in  lieu 
of  all  other  demands  against  his  estate. 

[See  note  on  this  question  beginning  on  page  391.] 


Appeal  by  executrix  from  a  judgment  of  the  District  Court  for  Berna- 
lillo County  (Rajmolds,  J.)  on  a  trial  de  novo  in  favor  of  petitioner,  in  a 
proceeding  for  an  allowance  for  support  out  of  the  estate  of  her  deceased 
husband.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Alonzo  B.  McMillen  for  appel-     estate  if  deceased  (the  same  to  be  in 


lant. 

Messrs.  Barth  &  Mabry,  for  appel- 
lee: 

No  part  of  the  legacy  having  been 
paid  to  the  widow,  and  she  not  having 
any  funds  whereby  to  support  herself, 
it  became  necessary  for  the  court  to 
make  a  sufficient  allowance  out  of  the 
estate  for  her  support. 

Re  Miller,  143  Iowa,  120,  121  N.  W. 
700;  Pulling  v.  Durfee,  85  Mich.  84, 
48  N.  W.  48;  Lowe  v.  Lowe,  163  Mo. 
App.  209,  146  S.  W.  100;  Farris  v. 
Coleman,  103  Mo.  352,  15  S.  W.  767; 
Mahaffy  v.  Mahaffy,  61  Iowa,  679,  17 
N.  W.  46;  King  v.  King,  184  Mo.  99, 
82  S.  W.  101;  18  Cyc.  390;  Wilson  v. 
Wilson,  55  Colo.  70,  132  Pac.  69;  Re 
Welch,  106  Cal.  427,  39  Pac.  805;  Sulz- 
berger V.  Sulzberger,  50  Cal.  385;  Re 
Davis,  69  Cal.  458,  10  Pac.  671;  Re 
Lahiff,  86  Cal.  151,  24  Pac.  850;  Re 
Bump,  152  Cal.  274,  92  Pac.  643 ;  Leach 
V.  Pierce,  93  Cal.  614,  29  Pac.  235; 
Re  Stevens,  83  Cal.  322,  17  Am.  St. 
Rep.  252,  23  Pac.  379;  Re  Lux,  100  Cal. 
606,  35  Pac.  345 ;  Re  Walkerley,  77  Cal. 
642,  20  Pac.  150. 

The  will  of  Flournoy  did  not  contain 
any  provision  which  was  intended  to 
be  in  lieu  of  the  allowance. 

Re  Whitney,  171  Cal.  750,  154  Pac. 
855;  Re  Lux,  100  Cal.  593,  35  Pac.  341 
Re  Bump,  152  Cal.  274,  92  Pac.  648 
Re  Cowell,  164  Cal.  636,  130  Pac.  209 
Wilson  V.  Wilson,  55  Colo.  70,  132  Pac. 
67. 

Roberts,  J.,  delivered  the  opinion 
of  the  court : 

M.  W.  Flournoy,  a  resident  of  the 
city  of  Albuquerque,  this  state,  died 
in  that  city  in  September,  1915, 
testate.  The  second  item  of  his  will 
was  as  follows:  "Second:  I  give, 
devise,  and  bequeath  to  my  wife, 
Jeanette  Flournoy,  if  living  at  the 
time  of  my  death,  but  not  to  her 


lieu  of  all  other  demands  against 
my  estate)  the  sum  of  $20,000,  to 
be  paid  from  the  proceeds  of  nay 
estate  as  follows:  Five  thousand 
dollars  to  be  paid  at  the  time  of  my 
death,  and  the  balance  to  be  paid  at 
the  convenience  of  my  executrix 
hereinafter  named,  at  any  time 
within  two  years  from  the  date  of 
my  death;  provided,  however,  that 
until  payment  of  this  bequest  in  full 
has  been  made,  all  deferred  pay- 
ments shall  bear  interest  from  the 
date  of  my  death  until  paid,  at  the 
rate  of  8  per  cent  per  annum,  pay- 
able monthly." 

Deceased  left  an  estate  appraised 
at  $212,000,  the  remainder  of  which 
was  devised  to  his  daughter,  by  a 
former  marriage,  Nell  E.  Flournoy 
Andros.  Mrs.  Andros  was  his  only 
daughter,  and  was  named  in  the 
will  as  executrix.  He  was  married 
to  the  appellee  in  December,  1911. 
For  some  reason  not  appearing  in 
the  record,  the  executrix  failed  to 
pay  the  $5,000  to  appellee,  as  pro- 
vided by  the  will.  On  November  9, 
1915,  appellee  filed  her  petition  in 
the  probate  court,  asking  for  an  al- 
lowance under  the  statute  for  her 
support  for  six  months.  Sho  also 
filed  her  election  to  take  under  the 
will.  Objection  was  filed  on  behalf 
of  the  estate  to  the  statutory  allow- 
ance, on  the  ground  that  by  the 
terms  of  the  will,  which  she  had 
elected  to  accept,  she  was  not  en- 
titled to  the  statutory  allowance. 
The  probate  court  granted  the  pe- 
tition and  allowed  the  sum  of  $1,- 
200.  Upon  appeal  the  case  was  tried 
de  novo,  and  after  a  statement  of 


1 


facts,  upon  which  the  petitioner  re- 
lied, the  executrix  moved  the  court 
to  deny  the  right  of  the  widow  to  an 
diowance,  on  the  ground  that  the 
provisions  in  the  will  were  exclu- 
sive, and  that,  having  accepted  the 
same,  she  was  not  entitled  to  the 
statutory  allowance.  This  motion 
was  overruled,  and  the  district  court 
entered  judgment,  granting  the 
widow  $1,200,  in  accordance  with 
the  prayer  of  her  petition.  Prom 
this  judgment  the  executrix  has  ap- 
pealed, and  the  only  question  here 
for  determination  is  whether  or 
not,  by  having  accepted  the  pro- 
visions made  for  her  in  the  will,  the 
widow  was  debarred  from  receiv- 
ing the  statutory  allowance.  The 
statute  in  question  is  as  follows: 
"Section  5893:  The  court  shall,  if 
necessary,  make  an  allowance  to  the 
widow  and  children  under  fifteen 
years  of  age  sufficient  to  maintain 
them  for  six  months  from  the  death 
of  the  decedent." 

Section  2283,  Code  1915,  reads  as 
follows :  ''As  soon  as  the  executors 
are  possessed  of  sufficient  means 
over  and  above  the  expenses  of  ad- 
ministration, they  shall  pay  off  the 
charges  of  the  last  sickness  and 
funeral  of  the  deceased,  and  they 
shall  next  pay  any  allowance  which 
may  be  made  by  the  court  as  pro- 
vided by  law  for  the  maintenance  of 
the  widow  and  children.'* 

Statutes  somewhat  similar  to  the 
above  will  be  found  in  many  of  the 
states.  In  Iowa,  the  statute  reads 
as  follows:  "The  court  shall,  if 
necessary,  set  off  to  the  widow  and 
children  of  the  decedent  under  fif- 
teen years  of  age,  or  to  either,  suf- 
ficient of  his  property  of  such  kind 
as  is  proper  to  support  them  for 
twelve  months  from  the  date  of  his 
death." 

The  court  in  construing  this  stat- 
ute in  the  case  of  Hamilton  v.  Ham- 
Uton,  148  Iowa,  127,  126  N.  W.  776, 
where  the  testator  gave  all  of  his 
property  to  his  wife  for  life,  with 
the  remainder  over  to  another 
party,  said:  "The  contention  of 
appellant  that  the  acceptance  of  the 
provisions  of  the  will  in  her  favor 
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was  inconsistent  with  her  right  as 
surviving  widow  to  have  an  allow- 
ance seems  not  to  be  supported  by 
the  language  of  the  statute  relating 
to  such  an  allowance,  nor  by  the  de- 
cisions interpreting  such  statute." 

The  court  then  quotes  the  statute, 
and  proceeds:  "This  provision  is 
clearly  intended  to  afford  protec- 
tion to  the  widow  and  children 
pending  distribution  of  the  estate, 
and  the  amount  thus  applied  by  the 
court  does  not  become  a  part  of 
the  estate  for  distribution,  nor  is 
the  right  to  it  an  interest  in  the 
estate.  Re  Miller,  143  Iowa,  120, 
121  N.  W.  700.  In  that  case  we 
held  that  the  right  to  such  an  al- 
lowance was  not  cut  off  by  the  ante- 
nuptial contract  by  which  the  widow 
had  agreed  to  accept  certain  speci- 
fied property  in  full  of  all  her  inter- 
est in  the  estate  of  her  husband. 
We  think  the  reasoning  in  that  case 
is  applicable  here.  The  acceptance 
of  the  provisions  of  the  will  in  her 
favor  was  not  inconsistent  with  the 
relief  by  way  of  an  allowance  of 
temporary  support  for  a  year,  and 
the  widow,  as  executrix,  was  not 
bound  to  account  for  the  $300  re- 
ceived under  such  allowance." 

In  the  case  of  Phelps  v.  Phelps, 
72  111.  545,  22  Am.  Rep.  149,  in  con- 
struing a  similar  statute,  the  court 
said:  "The  law  also  charges  the 
husband's  estate  with  the  support 
of  his  widow  and  his  children  resid- 
ing with  her,  for  the  period  of  one 
year  after  his  death,  at  least,  to  the 
extent  of  certain  articles  of  prop- 
erty, or  their  value  in  money.  This 
latter  right  is  one  created  by  posi- 
tive law,  and  attaches  in  all  cases, 
whether  there  is  sufficient  property 
or  not  to  pay  the  debts  of  the  dece- 
dent. Being  a  statutory  right,  it  is 
one  of  which  the  husband  cannot 
deprive  his  wife  and  children,  no 
more  than  he  can  relieve  himself 
of  his  obligation  to  support  them 
while  living.  It  is  in  no  case  affect- 
ed by  the  widow  renouncing  or  fail- 
ing to  renounce  the  benefit  of  the 
provisions  made  for  her  in  the  will 
of  her  husband,  or  otherwise.  Our 
laws  on  this  subject  have  always 
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been  liberal,  but  the  tendency  of 
more  recent  legislation  is  to  en- 
large, rather  than  abridge,  the 
beneficent  provisions  in  this  regard. 
The  same  protection  has  been  ex- 
tended by  statutory  enactments  to 
the  minor  children  of  the  decedent, 
where  he  is  a  householder  at  the 
time  of  his  death,  and  leaves  no 
ividoiv 

"The  right  of  the  wife  to  sup- 
port during  marriage  is  not  an  in- 
terest, strictly  speaking,  in  the 
property  of  her  husband.  It  is  a 
benefit  arising  out  of  the  marital 
relation  by  implication  of  law. 
Treating  the  provision  which  the 
law  makes  for  the  widow  and  the 
children  residing  with  her,  by  the 
allowance  of  specific  articles  of 
property,  as  a  means  of  support,  it 
cannot  be  said  to  be  an  interest  in 
the  property  itself  of  the  husband. 
It  comes  within  no  definition  of 
property.  It  is  a  benefit  created  in 
their  favor  by  positive  law,  and 
adopted  for  reasons  deemed  wise 
and  politic." 

The  supreme  court  of  Michigan 
has  given  the  same  construction  to 
a  similar  statute.  See  the  cases  of 
Pulling  v.  Durfee,  85  Mich.  34,  48 
N.  W.  48;  Bacon  v.  Perkins,  100 
Mich.  183,  58  N.  W.  835;  Hill  v. 
Kalamazoo  Probate  Judge,  128 
Mich.  77,  87  N.  W.  113.  In  the  lat- 
ter case,  the  syllabus  reads  as  fol- 
lows: "A  widow,  by  electing  to 
take  under  the  will  of  her  husband, 
which  gives  her  a  life  estate  in  his 
realty  'in  lieu  of  all  other  rights, 
claims,  and  demands  which  she  may 
have  in  or  against'  his  estate,  does 
not  waive  her  right  to  an  allow- 
ance under  3  Comp.  Laws,  §  9289, 
for  her  support  during  the  progress 
of  the  settlement  of  the  estate." 


Other  cases  holding  likewise 
might  be  cited,  but  we  do  not  deem 
it  necessary.  Under  the  statute  in 
question,  as  is  clearly  shown  by  the 
adjudicated  cases,  the  allowance  to 
the  widow  or  minor  children  is  in- 
dependent of  any  provisions  made 
by  the  will  for  such  dependents. 
The  husband  or  father,  if  he  so 
elected,  is  power- 
less to  deprive  the  SfSSSr^SSi- 
court  of  the   right  widow^.  laiow. 

to  make  the  allow-  Sr^SnSKSr** 
ance  or  regulate  the 
same  in  any  manner.  The  purpose 
of  the  statute  is  to  provide  adequate 
support  and  maintenance  for  the 
dependent  wife  and  children  during 
the  process  of  the  settlement  of  the 
estate,  and  until  siuch  time,  pre- 
sumptively, as  they  receive  the  pro- 
visions made  for  them  by  the  law 
or  under  the  will.  The  question  as 
to  whether  or  not  an  allowance  shall 
be  made,  and  the  amount  of  the 
same,  rests  in  the  discretion  of  the 
probate  judge  in  the  first  instance, 
or  the  district  court  upon  appeal, 
and  is  not  subject  to  review  by  the 
appellate  court,  except  for  the  gross 
abuse  thereof.  In  the  present  case, 
it  appears  that  the  executrix  had 
failed  to  pay  to  the  widow  the  $5,- 
000  required  to  be  paid  immediately 
upon  the  death  of  the  testator.  The 
widow  was  without  means  of  sup- 
port. This  being  true,  the  probate 
court  properly  allowed  her  such 
sum  as  was  shown  to  be  necessary 
for  her  support  for  the  stetutory 
period.  For  the  reasons  stated, 
the  judgment  will  be  aflirmed;  and 
it  is  so  ordered. 

Hanna,  Ch.  J.,  and  Parker,  J.,  con- ' 

cur. 
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ANNOTATION. 

Effect  of  election  to  take  under  will  on  right  of  widow  to  fixed  statutory  allows 

ance,  or  allowance  for  suppmt. 


I.  In  general,  391. 

II.  Existence  of  implied  intention  to  put 
widow  to  election: 

a.  In  general,  395. 

b.  Where  effect  of  taking  both  test- 

amentary provision  and  allow- 
ance would  be  to  defeat  other 
provisions  of  will,   397. 
III.  Effect  of  testamentary  provision  ex- 
pressed to  be  ''in  lieu  of"  certain 
rights,  399. 

J.  In  general. 

In  the  statutes  of  nearly  every  state 
id  to  be  found  some  sort  of  provision 
designed  to  relieve  the  immediate 
necessities  of  a  decedent's  widow  at 
the  expense  of  his  estate.  These  pro- 
visions are  of  various  kinds,  some- 
times authorizing  the  making  of  an 
allowance  to  be  fixed  by  the  court  dur- 
ing the  settlement  of  the  estate,  or  for 
a  stated  term,  and  sometimes  provid- 
ing for  the  payment  to  the  widow  of  a 
fixed  sum,  or  for  the  setting  apart  for 
bet  use  of  household  furniture  and 
provisions  of  a  stated  value,  or  their 
equivalent  in  money. 

It  is  universally  held,  both  in  the  de- 
cisions collated  in  this  annotation  and 
in  others  not  falling  within  its  scope, 
that  the  effect  of  these  statutes  is  to 
limit  the  decedent's  power  of  testa- 
mentary disposition  by  excluding 
therefrom  the  property  upon  which 
they  operate,  and  hence  that  the  tes- 
tator cannot  deprive  the  widow  of 
such  allowance  by  bestowing  his  prop- 
erty elsewhere. 

But  it  is  likewise  generally  held 
(save  in  two  instances,  presently  dis- 
cussed, which  have  been  practically 
repudiated),  that  a  testator  may  so 
frame  his  will  that  the  widow  cannot 
have  the  benefits  thereby  given  her 
and  those  of  the  statute  also,  and  that 
she  will  then  be  put  to  her  election  as 
to  which  she  will  take. 

Calif omia«— Re  Lufkin  (1901)  131 
Cal.  291,  63  Pac.  469;  Re  Bump  (1907) 
152  Cal.  ^4,  92  Pac.  643;  Re  Cowell 
(1913)  164  Cal.  636,  130  Pac.  209;  Re 
Whitney  (1916)  171  Cal.  760,  154  Pac. 
855. 


Georgia. — Ga.  Code,  §  4045,  applied 
in  Kinard  v.  Clay  (1912)  138  Ga.  544, 
75  S.  E.  636;  Chambliss  v.  Bolton 
(1917)  146  Ga.  784,  92  S.  E.  204;  Latch 
V.  Latch  (1918)  21  Ga.  App.  545,  94 
S.  E.  858. 

Illinois.  —  Cowdrey  v.  Hitchcock 
(1882)  103  111.  262;  Friederich  v. 
Wombacher  (1903)  204  111.  72,  68  N. 
E.  459. 

Indiana*  —  Langley  v.  Mayhew 
(1886)  107  Ind.  198,  6  N.  E.  317,  8  N. 
E.  157;  Hurley  v.  Mclver  (1889)  119 
Ind.  53,  21  N.  E.  825;  Shipman  v.  Keys 
(1890)  127  Ind.  353,  26  N.  E.  896; 
Shafer  v.  Shafer  (1891)  129  Ind.  394, 
28  N.  E.  867;  Boord  v.  Boord  (1904) 
163  Ind.  807,  71  N.  E.  891 ;  Bowman  v. 
Olrick  (1905)  166  Ind.  478,  75  N.  E. 
820;  Snodgrass  v.  Meeks  (1894)  12 
Ind.  App.  70,  38  N.  E.  833;  Whisnand 
V.  Fee  (1898)  21  Ind.  App.  270,  52  N. 
E.  229;  McDonald  v.  Moak  (1900)  24 
Ind.  App.  528,  57  N.  E.  159;  Whetsell 
V.  Louden  (1900)  25  Ind.  App.  257, 
57  N.  E.  952;  Manning  v.  Wilson 
(1912)  52  Ind.  App.  1,  100  N.  E.  106; 
Dillman  v.  Fulwider  (1914)  57  Ind. 
App.  632,  105  N.  E.  124;  Stiglitz  v. 
Migatz  (1915)  61  Ind.  App.  529,  109 
N.  E.  809. 

Minnesota. — Blakeman  v.  Blakeman 
(1896)  64  Minn.  315,  67  N.  W.  69. 

Mississippi. — McGaughey  v.   Eades 

(1901)  78  Miss.  853,  29  So.  516. 
Missouri.  —  Schwatken    v.    Daudt 

(1893)  53  Mo.  App.  1. 
Nebraska.  —  Godman     v.    Converse 

(1895)  43  Neb.  463,  61  N.  W.  756. 
New  Jersey. — Mulford    v.    Mulford 

(1886)  42  N.  J.  Eq.  68,  6  Atl.  609. 

New  York.  —  Peck  v.  Sherwood 
(1874)   56  N.  Y.  615;  Re  Mersereau 

(1902)  38  Misc.  208,  77  N.  Y.  Supp. 
829;  Re  Meuschke  (1908)  61  Misc.  9, 
114  N.  Y.  Supp.  722. 

Ohio.— Re  Witner    (1900)    10  Ohio 
S.  &  C.  P.  Dec.  30. 
Pennsylvania.    —    Snider's    Estate 

(1896)  174  Pa.  620,  34  Atl.  318;  Re 
Maier  (1861)  1  Pearson,  420;  Mc- 
Manus's  Estate  (1880)  14  Phila.  660; 
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Irwin's  Estate  (1897)  6  Pa.  Dist.  R. 
351. 

Texas.— Little  v.  Birdwell  (1864)  27 
Tex.  688;  Trousdale  v.  Trousdale 
(1872)  85  Tex.  756;  Nelson  v.  Lyster 
(1903)  32  Tex.  Civ.  App.  356,  74  S. 
W.  54, 

Wisconsiiu  —  Golder  v.  Little j  ohn 
(1872)  30  Wis.  344. 

The  reason  for  this  is  that  the  wid- 
ow is  not  deprived  of  any  right  when 
her  husband,  by  way  of  substitution 
for  her  exemption,  gives  her  a  full 
equivalent  for  what  the  law  itself 
would  award ;  in  other  words,  when 
he  allows  her  to  take  under  his  will 
or  under  the  statute,  at  her  pleasure. 
Irwin's  Estate  (1897)  6  Pa.  Dist  R. 
351. 

It  has  been  held  that  the  testator 
may  put  the  widow  to  her  election  not- 
withstanding the  provision  of  the  stat- 
ute that  "the  right  of  a  widow  to  her 
award  shall,  in  no  case,  be  aifected  by 
her  renouncing  or  failing  to  renounce 
the  benefit  of  the  provisions  made  for 
her,  in  the  will  of  her  husband  or  oth- 
erwise." Under  such  provision,  a  wid- 
ow cannot  be  deprived  of  Jier  award 
by  the  will  of  her  husband  merely  be- 
cause she  fails  to  renounce  the  benefit 
of  the  provisions  made  for  her;  but 
when  she  accepts  the  benefits  given 
her  in  lieu  of  her  award  she  can  take 
only  that  which  the  will  gives  her. 
Friederich  v.  Wombacher  (1903)  204 
111.  72,  62  N.  E.  459. 

The  contrary  view  was  taken  in 
Collier  v.  Collier  (1854)  3  Ohio  St. 
369,  in  which  it  was  held  that  it  is 
not  within  the  power  of  the  testator 
to  require  the  widow  to  elect  between 
the  provision  made  for  her  by  the  will 
and  her  allowance  for  a  year's  sup- 
port, the  court  saying:  "The  allow- 
ance is  designed  for  the  support  of 
herself  and  children  during  the  year 
that  the  executor  may  retain  all  the 
assets  of  the  estate  awaiting  the  pres- 
entation of  debts  against  it,  and  while 
she  has  no  power  to  compel  him  to 
pay  over  any  legacy  to  her,  however 
ample  it  may  be.  If  there  are  children, 
they,  too,  have  an  interest  in  the  pro- 
vision, that  ought  not  to  be  taken  away 
by  reason  of  any  benefit  secured  to 
the  widow  alone  by  the  will.  Let  it 
be  granted  that  the  husband  intended 


to  deprive  the  widow  of  this  allow- 
ance, if  she  took  under  his  will ;  still, 
as  the  law  gave  it  to  her,  has  the  law 
anjrwhere  given  the  husband  the  pow- 
er to  take  it  from  her,  or  to  make  it  a 
condition  upon  which  she  may  claim 
the  property  given  to  her  by  his  will? 
We  think  not" 

The  effect  of  Collier  v.  Collier 
(Ohia)  supra,  and  the  cases  which 
have  followed  it  without  noticing  the 
fact  that  it  was  decided  under  an  ear- 
lier statute,  is  nullified  by  the  intro- 
duction into  the  statute  of  the  proviso 
that  the  election  by  the  widow  to  take 
under  the  will  shall  not  bar  her  of  the 
right  to  remain  in  the  mansion  of  her 
husband  and  to  receive  one  year's  al- 
lowance for  the  support  of  herself  and 
children,  unless  the  will  shall  express- 
ly otherwise  direct.  Re  Witner  (1900) 
10  Ohio  S.  &  C.  P.  Dec.  30. 

Another  case  opposed  to  the  weight 
of  authority  is  Peebles's  Estate  (1893) 
157  Pa.  605,  27  Atl.  792,  in  which  it 
was  held  that  in  view  of  the  nature 
and  purpose  of  the  preferred  right 
given  to  the  widow  and  attaching  im- 
mediately upon  her  husband's  death, 
without  regard  to  his  solvency  or  in- 
solvency, to  ?300  under  the  Widow's 
Exemption  Law,  it  is  not  within  the 
power  of  a  testator  to  prevent  her 
from  claiming  such  exemption  by  giv- 
ing her  a  legacy  expressed  to  be  in 
lieu  thereof. 

But  the  effect  of  this  decision  is  vir- 
tually nullified  by  the  construction  put 
upon  it  in  Snider's  Estate  (1896)  174 
Pa.  620,  34  Atl.  318,  reversing  (1895) 
16  Pa.  Co.  Ct.  233,  where  it  was  said: 
'In  Peebles's  Estate  (Pa.)  supra,  a 
legacy  of  $1,000  was  given  to  the 
widow  of  the  testator  in  lieu  of  all 
of  her  rights  to  the  estate.  She 
made  no  formal  election  to  take  under 
the  will,  but  she  expressed  to  the  exec- 
utor her  intention  to  take  the  legacy. 
The  legacy  was  not  paid;  and  within 
three  months  of  the  testator's  death, 
having  learned  that  the  executor  had 
appropriated  all  the  personal  proper- 
ty to  his  own  use  with  the  intention  to 
account  for  it  at  the  appraised  value 
only,  she  notified  him  of  her  demand 
for  $300  under  the  Act  of  1851.    The 
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question  raised  was  not  whether,  hav- 
ing received  the  amount  of  the  exemp- 
tion, she  could  still  claim  the  full 
amount  of  the  legacy,  but  whether, 
under  all  the  circumstances,  the  ex- 
ecutor was  justified  in  refusing  her 
demand." 

The  intention  of  the  testator  that 
the  provision  made  for  the  widow 
shall  be  in  lieu  of  her  statutory  right 
need  not  be  declared  in  so  many  words, 
but  may  be  deduced  or  implied  when 
the  enforcement  of  the  widow's  claim 
under  the  law  would  be  plainly  incon- 
sistent with  the  will. 

California.- Re  Cowell  (1913)  164 
Cal.  636,  130  Pac.  209. 

Georgia.  —  Chambliss  v.  Bolton 
(1917)  146  Ga.  734,  92  S.  E.  204. 
Indiana. — ^Hurley  v.  Mclver  (1889) 
119  Ind.  53,  21  N.  E.  325;  Shipman  v. 
Keys  (1890)  127  Ind.  363,  26  N.  E. 
8%;  Shafer  v.  Shafer  (1891)  129  Ind. 
394,  28  N.  E.  867;  Boord  v.  Boord 
(1904)  163  Ind.  307,  71  N.  E.  891; 
Bowman  v.  Olrick  (1905)  165  Ind.  478, 
75  N.  E.  820;  Snodgrass  v.  Meeks 
(1894)  12  Ind.  App.  70,  38  N.  E.  833; 
Whisnand  v.  Fee  (1898)  21  Ind.  App. 
270,  52  N.  E.  229 ;  McDonald  v.  Moak 
(1900)  24  Ind.  App.  528,  27  N.  E.  159 ; 
Whetsell  v.  Louden  (1900)  25  Ind. 
App.  257,  67  N.  E.  952;  Manning  v. 
Wilson  (1912)  62  Ind.  App.  1,  100  N. 
E.  106;  Stiglitz  v.  Migatz  (1915)  61 
Ind.  App.  529,  109  N.  E.  809. 

Miflsouri.  —  Schwatken  v.  Daudt 
(1893)  63  Mo.  App.  1. 

New  Jersey. — Mulford  v.  Mulford 
(1886)  42  N.  J.  Eq.  68,  6  Atl.  609. 

New  Yolic  —  Peck    v.    Sherwood 

(1874)   56  N.  Y.  615;  Re  Meuschke 

(1908)  61  Misc.  9, 114  N.  Y.  Supp.  722. 

Pennsylvania.- Re  Maier   (1861)   1 

Pearsion,  420. 

Texaa.— Little  v.  Birdwell  (1864) 
27  Tex.  688;  Trousdale  v.  Trousdale 
(1872)  35  Tex.  756;  Nelson  v.  Lyster 
(1903)  32  Tex.  Civ.  App.  356,  74  S.  W. 
54. 

Wisconsin.  —  Golder  v.  Littlejohn 
(1872)  30  Wis.  344. 

But  in  the  absence  of  an  express 
declaration  that  the  provision  made 
for  the  widow  is  in  lieu  of  her  statu- 
tory right  to  an  allowance,  there  is  no 
presumption  of  an   intention  on  the 


part  of  the  testator  to  put  the  widow 
to  her  election ;  but  to  accomplish  this 
result  it  must  clearly  and  unequivo- 
cally appear  that  the  provision  made 
by  the  will  was  intended  to  be  in  lieu 
of  such  rights  as  are  given  by  the  law. 
Re  Cowell  (1913)  164  CaL  636,  130 
Pac.  209;  Re  Whitney  (1916)  171  CaL 
750, 154  Pac.  855;  Chambliss  v.  Bolton 
(1917)  146  Ga.  734,  92  S.  E.  204; 
Peugh  V.  McKinney  (1919)  —  Mo. 
App.  — ,  211  S.  W.  83. 

The  fact  that  a  provision  is  ma^e 
for  her  by  the  testator  will  not  of  it- 
self, in  the  absence  of  a  statute  re- 
quiring it,  put  her  to  her  election; 
but  she  may  claim  both  the  provision 
made  for  her  by  the  will  and  the  stat- 
utory allowance. 

California.  —  Re  Walkerley  (1888) 
77  Cal.  642,  20  Pac.  150;  Re  Cowell 
(1913)  164  Cal.  636,  130  Pac.  209. 

Connecticut.  —  Haven's       Appeal 

(1897)  69  Conn.  684,  38  Atl.  795. 
Georgia.  —  Reynolds     v.     Norvell 

(1907)  129  Ga.  512,  59  S.  E.  299;  Kin- 
ard  V.  Clay  (1912)  138  Ga.  544,  75 
S.  E.  636. 

Indiana.— Cheek  v.  Wilson  (1855) 
7  Ind.  354;  Loring  v.  Craft  (1861)  16 
Ind.  110;  Dunham  v.  Tappan  (1869) 
31  Ind.  173;  Nelson  v.  Wilson  (1878) 
61  Ind.  255;  Whiteman  v.  Swem  (1880) 
71  Ind.  530;  Smith  v.  Smith  (1881)  76 
Ind.  236;  Shipman  v.  Keys  (1890)  127 
Ind.  353,  26  N.  E.  896;  Bowman  v. 
Olrick  (1905)  165  Ind.  478,  75  N.  E. 
820;  Richards  v.  Hollis  (1893)  8  Ind. 
App.  353,  35  N.  E.  572;  Blake  v.  Blake 
(1896)  15  Ind.  App.  492,  44  N.  E.  488; 
Pierce  v.  Pierce  (1898)  21  Ind.  App. 
184,  51  N.  E.  954;  Whisnand  v.  Fee 

(1898)  21  Ind.  App.  270,  52  N.  E.  229; 
Welch  V.  Collier  (1901)  27  Ind.  App. 
502,  61  N.  E.  757. 

Iowa.— Re  Peet  (1890)  79  Iowa,  185, 
44  N.  W.  354;  Busby  v.  Busby  (1903) 
120  Iowa,  536,  95  N.  W.  191 ;  Re  Hamil- 
ton (1910)  140  Iowa,  127,  126  N.  W. 
776. 

Massachusetts. — Williams  v.  Wil- 
liams (1855)  5  Gray,  24. 

Michigan. — Moore  v.  Moore  (1882) 
48  Mich.  271,  12  N.  W.  180;  North  v. 
Van  Tassel  (1890)  84  Mich.  69,  47  N. 
W.  663. 

Mississippi — McReary  v.  Robinson 
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(1849)   12  Smedes  &  M.  318;  Turner 
V.  Turner  (1855)  30  Misc.  428. 

Missouri. — Bryant  v.  McCune  (1872) 
49  Mo.  646;  Hasenritter  v.  Hasenrit- 
ter  (1882)  77  Mo.  162;  Schoeneich  v. 
Reed  (1880)  8  Mo.  App.  356;  Schwat- 
ken  V.  Daudt  (1893)  53  Mo.  App.  1; 
Glenn  v.  Gunn  (1901)  88  Mo.  App.  423; 
Ellis  V.  Ellis  (1906)  119  Mo.  App.  63, 
96  S.  W.  260;  Peugh  v.  McKinney 
(1919)  —  Mo.  App.  — ,  211  S.  W.  83. 

New  Mexico. — Re  Floubnoy  (re- 
ported herewith)  ante,  387. 

New  York.  —  Vedder  v.  Saxton 
(1865)  46  Barb.  188;  Re  Tobin  (1890) 
Power,  5,  40  N.  Y.  S.  R.  866,  16  N.  Y. 
Supp.  462. 

Ohio.— Bane  v.  Wick  (1863)  14 
Ohio  St.  505. 

Pennsylvaiiia*  —  Compher  v.  Com- 
pher  (1855)  25  Pa.  31. 

In  some  instances  the  right  of  the 
widow  to  both  is  recognized  by  stat- 
ute. See  Hubbard  v.  Russell  (1883) 
73  Al*.  578;  Deltzer  v.  Scheuster 
(1865)  37  111.  301;  Phelps  v.  Phelps 
(1874)  72  111.  546,  22  Am.  Rep.  149; 
Melancon  v.  His  Executor  (1833)  6 
La.  105;  Piffet's  Succession  (1887)  39 
La.  Ann.  562,  2  So.  210;  Houghteling 
V.  Stockbridge  (1904)  136  Mich.  544, 
99  N.  W.  759;  Horbach  v.  Horbach 
(1914)  127  Minn.  223,  149  N.  W.  303— 
all  of  which  are  more  fully  set  forth, 
infra. 

Thus,  the  right  of  a  widow  failing  to 
dissent  from  a  will  making  a  provision 
in  her  favor,  to  the  statutory  exemp- 
tion of  personal  property  belonging 
to  the  decedent's  estate  to  the  value 
of  $1,000,  is  recognized  by  a  provision 
of  the  statute  that  if  the  estate  is  sol- 
vent such  exemption  shall  be  account- 
ed for  upon  final  settlement  as  a  part 
of  her  legacy  under  the  will.  Hub- 
bard V.  Russell   (1883)   78  Ala.  578. 

Where  the  statute  provides  that  "the 
right  of  the  widow  to  her  separate 
property  shall  in  no  case  be  affected 
by  her  renouncing  or  failing  to  re- 
nounce the  benefit  of  the  provision 
made  for  her  in  the  will  of  her  hus- 
band or  otherwise,"  it  cannot  be  said 
that  the  widow  has  lost  her  right  to* 
the  separate  property  allowed  to  her 
because  she  did  not  renounce  the  pro- 


visions of  the  will  in  her  favor.    Delt- 
zer V.  Scheuster  (1865)  37  III.  301. 

The  statutory  right  of  the  widow  to 
support  from  her  husband's  estate  for 
the  period  of  one  year  after  his  death, 
at  least  to  the  extent  of  certain  arti- 
cles of  property  or  their  value  in  mon- 
ey, is  not  affected  by  the  widow's  re- 
nouncing or  failing  to  renounce  the 
benefit  of  the  provision  made  for  her 
in  the  will  of  her  husband  or  other- 
wise. Phelps  V.  Phelps  (1874)  72  III. 
545,  22  Am.  Rep.  149. 

Under  the  somewhat  analogous  pro- 
vision made  by  the  Louisiana  Civil 
Code  that,  'Vhen  the  wife  has  not 
brought  any  dowry,  or  when  what  she 
has  brought  as  a  dowry  is  inconsider- 
able with  respect  to  the  condition  of 
the  husband,  if  either  the  husband  or 
the  wife  die  rich,  leaving  the  survivor 
in  necessitous  circumstances,  the  lat- 
ter has  the  right  to  take  out  of  the 
succession  of  the  deceased  what  is 
called  the  marital  portion ;  that  is,  the 
fourth  of  the  succession,  if  there  be 
no  children,"  a  widow  claiming:  her 
marital  fourth  is  bound  to  deduct  the 
amount  of  the  legacy  given  her  by  the 
will.  See  Melancon  v.  His  Executor 
(1833)  6  La.  105;  Piffet's  Sliccession 
(1887)  39  La.  Ann.  562,  2  So.  210. 

A  statute  reading  that  "if  the  pro- 
vision made  by  the  will,  or  the  estate 
appropriated,  shall  not  be  sufficient  to 
pay  the  debts,  the  expenses  of  admin- 
istration, and  family  expenses,  such 
part  of  the  estate,  real  or.  personal,  as 
shall  not  have  been  disposed  of  by  the 
will,  if  any,  shall  be  appropriated  ac- 
cording to  the  provisions  of  the  law 
for  that  purpose,"  and  further  provid- 
ing that  the  estate  disposed  of  by  the 
will  shall  be  liable  to  the  payment  of 
the  debts,  expenses  of  administration, 
and  family  expenses,  indicates  that  an 
order  of  allowance  for  family  expenses 
is  to  be  presumed,  and  is,  therefore, 
to  be  construed  to  be  in  addition  to, 
and  not  in  substitution  for,  a  provi- 
sion for  that  purpose  in  the  will. 
Houghteling  v.  Stockbridge  (1904) 
136  Mich.  544,  99  N.  W.  759. 

A  wife  who,  at  the  time  of  the  exe- 
cution of  the  will,  assents,  and  accepts 
its  provisions  in  lieu  of  the  provisions 
made   for   her  by   statute,    may   still 
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elaim  her  statutory  allowance  of  per- 
sonal property  to  the  value  of  $500, 
where  the  statute  provides  that  she 
shall  receive  such  allowance  when 
she  takes  the  provision  made  for  her 
by  her  husband's  will,  as  well  as  when 
he  dies  intestate.  Horbach  v.  Horbach 
(1914)  127  Minn.  223,  149  N.  W.  808. 

The  terms  of  the  statute  may,  how- 
ever, preclude  the  widow  from  taking 
both  the  statutory  and  testamentary 
provision. 

Thus,  under  the  North  Carolina 
statute  which  allows  a  year's  support 
only  to  the  "widow  of  an  intestate  or 
of  a  testator  from  whose  will  she  has 
dissented,"  a  widow  cannot  maintain 
a  proceeding  for  such  provision  where 
she  has  failed  to  dissent  from  the  will 
within  six  months  after  the  probate 
thereof.  Perkins  v.  Brinkley  (1908) 
138  N.  C.  86,  45  S.  E.  465. 

A  widow  who  in  good  faith  appeals 
from  the  allowance  of  the  will  by  the 
probate  court,  and  who,  during  the 
pendency  of  the  appeal,  obtains  a  stat- 
utory allowance  for  her  support  in  the 
meantime,  is  not  bound  to  account 
therefor  as  a  condition  of  receiving 
the  legacy  and  annuity  given  her  by 
the  will.  Meech  v.  Weston  (1861)  88 
Vt  561. 

Where,  by  the  terms  of  the  will,  the 
widow  is  required  to  relinquish  all 
further  claim  to  the  estate  upon  the 
payment  of  her  legacy,  until  then  the 
widow  is  entitled  to  the  enjo3rment  of 
her  statutory  rights,  and  to  have  an 
allowance  made  thereunder  for  her 
maintenance.  Re  Lufkin  (1901)  181 
Cal.  291,  63  Pac,  469. 

The  fact  that  the  testator  left  a 
minor  son  living  with  his  mother  can- 
not relieve  her  of  the  effect  of  her 
election  to  take  under  the  will,  where 
the  son  has  no  vested  interest  in  the 
widow's  award,  and  his  right  thereto 
is  only  incidental  to  that  of  his  moth- 
er, she  having  the  absolute  right  to 
dispose  of  it  as  she  sees  fit.  Frieder- 
ich  v.  Wombacher  (1903)  204  Dl.  72, 
68  N.  E.  459. 

if.  ExUtence  of  implied  intention  to  put 
widow  to  election. 

a.  In  general. 

Whether  an  intention  on  the  part 


of  the  testator  that  the  provision  made 
by  him  for  his  widow  shall  be  in  lieu 
of  her  statutory  allowance  may  be  im- 
plied, or  is  sufficiently  expressed,  is  a 
question' of  testamentary  construction 
as  to  which  generalizations  cannot 
well  be  made. 

The  fact  that  the  provisions  made 
for  the  widow  under  the  will  are  more 
favorable  than  the  estate  the  widow 
would  be  entitled  to  under  the  law,  or 
the  converse,  although  a  circumstance 
to  be  considered  in  arriving  at  the 
intention  of  the  testator,  is  not  a  con- 
trolling influence  in  ascertaining 
whether  the  testator  intended  that  the 
estate  provided  by  will  should  be  in 
lieu  of  the  widow's  statutory  right. 
Stiglitz  V.  Migatz  (1916)  61  Ind.  App. 
529,  109  N.  E.  809. 

A  legacy  to  a  widow  of  "$400  and  no 
more,  no  less,"  is  not  to  be  taken  as 
importing  a  purpose  to  attempt  there- 
by to  qualify  or  impair  the  stated  legal 
rights  to  exemptions  assured  by  law 
to  the  widow.  Richter  v.  Richter 
(1913)  180  Ala.  218,  60  So.  880. 

The  fact  that  the  legacy  to  the  wife 
takes  the  form  of  a  provision  for  pay- 
ments at  stated  periods  beginning 
from  the  testator's  death  does  not  de- 
prive her  of  the  right  to  a  family  al- 
lowance. Re  Cowell  (1913)  164  Cal. 
636,  130  Pac.  209;  Re  Whitney  (1916) 
171  Cal.  750,  154  Pac.  855. 

No  intention  that  the  provision 
made  for  the  widow  by  the  will  should 
be  in  lieu  of  her  statutory  rights  is 
manifest,  where  the  personal  property 
devised  to  her  was  of  the  value  of  $5, 
and  in  this  she  only  had  a  life  estate. 
Welch  V.  Collier  (1901)  27  Ind.  App. 
502,  61  N.  E.  757. 

An  intention  to  bar  the  widow  of 
her  right  to  the  absolute  statutory  al- 
lowance of  $400  cannot  be  inferred 
from  the  fact  of  a  legacy  to  her  of 
such  amount.  Re  Klostermann  (1878) 
6  Mo.  App.  314. 

A  widow  who  accepts  the  provisions 
of  her  husband's  will,  giving  her  a 
half  interest  in  his  home  place,  is  not 
entitled  to  quarantine  under  §  2205 
of  the  Missouri  Revised  Statutes  1879. 
Tyler  v.  Cartwright  (1890)  40  Mo. 
App.  878. 

An  intention  that  the  widow  should 
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not  take  both  the  statutory  allowance 
and  the  provision  made  by  the  will 
is  manifested  by  a  will  driving  her  an 
estate  during  widowhood  in  all  testa- 
tor's property,  with  power  to  ^ell  and 
convey  if  necessary  for  her  support 
and  maintenance,  and  providing  that 
in  event  of  her  marriage  she  should 
take  and  hold  only  such  part  of  the 
estate  as  she  is  entitled  to  under  the 
statutes  of  the  state.  Schwatken  v. 
Daudt  (1893)  53  Mo.  App.  1. 

In  Piper  v.  Piper  (1857)  34  N.  H. 
563,  it  is  said  that  it  may  well  be 
doubted  whether  a  nominal  legacy  of 
$1  only  to  the  widow  is  such  a  provi- 
sion as  the  law  contemplates  as  neces- 
sary for  her  to  waive  before  being  en- 
titled to  claim  an  allowance  for  her 
present  support,  and  that  it  would 
seem  that  in  order  to  render  a  provi- 
sion for  the  widow  equivalent  to  her 
right  to  an  allowance,  it  should  be 
something  substantial,  affording  her 
the  means  of  subsistence  and  decent 
attire,  at  least  until  dower  in  the  real 
estate  can  be  assigned  to  her. 

A  widow  does  not  waive  her  claim 
to  a  year's  allowance  by  electing  to 
take  under  her  husband's  will,  al- 
though such  will  directs  that  there 
shall  be  no  appraisement,  and  an  ap- 
praisement is  necessary  to  such  allow- 
ance, such  provision  not  being  an  es- 
sential part  of  the  will.  .  Re  Rierdon 
(1894)  5  Ohio  S.  &  C,  P.  Dec.  606,  5 
Ohio  N.  P.  516. 

Where  the  statute  provides  that  an 
election  by  the  widow  to  take  under 
the  will  shall  not  bar  her  right  to  re- 
ceive one  year's  allowance,  "unless  the 
will  shall  expressly  otherwise  direct," 
it  is  not  sufficient  to  bar  her  right  that 
the  will  gives  her  a  life  estate  in  the 
realty  and  all  the  personalty.     Ibid. 

A  bequest  by  the  testator  to  his 
widow  of  so  much  of  his  estate  "as  she 
is  justly  entitled  to  by  the  laws  of 
this  commonwealth,  and  no  more,"  in- 
cludes the  $300  allowed  to  widows  in 
all  cases.  Stineman's  Appeal  (1859) 
34  Pa.  394. 

Under  a  testamentary  direction  that 
a  testator's  estate  shall  be  divided  be- 
tween his  widow  and  only  child  as  the 
laws  of  the  state  direct,  the  widow  is 
entitled  to  the  year's  allowance  for 


her  support  provided  by  a  statute  in 
the  case  of  widows  whose  husbands 
die  intestate,  or  who  dissent  from  the 
wills  of  their  deceased  husbands. 
Wilson  V.  Morris  (1894)  94  TeniL  547, 
29  S.  W.  966. 

A  widow  cannot  claim  her  year's 
support  under  the  statute  where  she 
has  already  received  and  enjoyed  a 
bequest  for  such  purpose  under  the 
will,  and  the  statute  limits  the  right 
to  such  allowance  to  cases  where  the 
widow  and  children  have  not  separate 
property  adequate  for  their  support. 
Little  V.  Birdwell  (1864)  27  Tex.  688. 

A  widow  is  not  entitled  to  a  year's 
maintenance  where  it  clearly  appears 
from  the  provision  made  by  the  testa- 
tor for  his  widow  that  he  intended 
himself  to  provide  for  the  immediate 
wants  of  his  widow  after  his  death. 
Trousdale  v.  Trousdale  (1872)  35  Te«. 
756. 

Where  a  widow  to  whom  a  testator 
has  given  the  use  of  all  real  and  per- 
sonal estate  during  her  life  has  ac- 
cepted such  a  provision  and  entered 
into  the  possession  and  enjoyment 
thereof,  no  further  provision  can  prop- 
erly be  made  for  her  support  out  of 
the  estate.  Colder  v.  Littlejohn 
(1872)  30  Wis.  344. 

It  has  been  held,  on  the  other  hand, 
that  a  bequest  to  the  widow  of  the  use 
of  all  testator's  personal  estate  during 
her  life  cannot  be  taken  to  show  an  in- 
tent to  deprive  her  of  the  statutory 
allowance  to  her  as  widow.  Vedder 
V.  Saxton  (1865)  46  Barb.  (N.  Y.) 
188. 

The  fact  that  the  widow  is  given  a 
life  estate  in  all  testator's  property, 
real  and  personal,  does  not  put  her  to 
her  election.  Kinard  v.  Clay  (1912) 
138  Ga.  544,  75  S.  E.  636;  Latch  v. 
Latch  (1918)  21  Ga.  App.  545,  94  S.  E. 
853. 

No  intention  to  put  the  widow  to  an 
election  between  the  provisions  of  the 
will  and  her  statutory  allowance  is 
manifested  by  a  will  giving  her  $1,000 
of  the  testator's  insurance  money  and 
"her  dower  in  all  real  property  accord- 
ing to  law,"  followed  by  a  provision 
that  "the  balance  of  my  estate,  of 
whatever  kind,  real  or  personal,"  shall 
be  divided  among  testator's  children. 
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Hasenritter  v.  Hasenritter  (1882)  77 
Mo.  162. 

Nor  is  such  an  intention  manifested 
by  a  will  by  which  testator  gave  his 
wife  all  his  household  and  kitchen 
furniture,  $8,600  in  cash,  and  the  right 
to  remain  in  possession  of  his  mansion 
house  for  the  period  of  six  months 
after  his  demise,  and  to  his  only  child 
"all  the  residue,  and  the  remainder  of 
my  real  and  personal  property  of 
which  I  may  depart  this  life  possessed 
of,  to  him  absolutely,  subject  only  to 
the  payment  of  my  debts,  funeral  ex- 
penses and  the  three  thousand  six 
hundred  ($3,600)  dollars  mentioned, 
in  the  paragraph  of  this,  my  last  will 
and  testament."  Peugh  v.  McKinney 
(1919)  —  Mo.  App.  — ,  211  S.  W.  83. 

There  is  nothing  inconsistent  with 
the  right  of  the  widow  to  receive  a 
family  allowance  in  a  will  by  which 
testator  directed  his  interests  in  vari- 
oas  properties  to  be  converted  into 
cash  within  seven  years;  and  that  un- 
til such  distribution,  the  estate  should 
pay  his  wife  the  sum  of  $1,000  on  the 
first  of  every  month,  and  that  at  the 
end  of  seven  years  she  should  receive 
the  income  from  $250,000  as  long  as 
she  might  live,  and,  after  making  other 
various  bequests,  provided  that  'Vhat- 
ever  remains  after  paying  these  be- 
quests and  final  settlement  is  to  be- 
come the  property  of  my  brother  and 
sisters,"  with  a  gift  over  should  none 
of  them  survive,  where  to  make  such 
an  allowance  would  in  no  way  inter- 
fere with  the  payment  of  the  various 
bequests,  but  would  affect  merely  the 
residuary  legatees  who  had  been  given 
"whatever  remains  after  paying  these 
bequests  and  final  settlement,"  clearly 
referring  only  to  such  property  as 
might  remain  at  final  settlement  after 
not  only  the  bequests  had  been  paid, 
but  also  all  such  other  amounts  as 
might  lawfully  be  required  to  be  paid 
in  the  course  of  the  administration  and 
settlement  of  the  estate,  which  would, 
of  course,  include  such  amounts  as  the 
widow  was  entitled  to  as  family  allow- 
ance under  the  statutes  of  the  state. 
Ke  Cowell  (1913)  164  CaL  686,  180 
Pac.  209. 


b.  Where  effect  of  taking  both  testament' 
ary  provision  and  allowance  would  he 
to  defeat  other  provisions  of  tuill. 

Where  a  husband  has  made  a  specif- 
ic provision  for  his  widow  and  has 
also  disposed  of  all  his  other  proper- 
ty in  such  a  way  as  to  make  it  appar- 
ent that  the  assertion  by  the  widow  of 
the  right  to  take  both  under  the  law 
and  not  under  the  will  would  defeat 
his  manifest  purpose,  she  will  be  con- 
fined to  the  provision  made  by  the  will 
after  she  has  effectually  elected  to  take 
the  benefits  so  provided.  Hurley  v.  Mc- 
Iver  (1889)  119  Ind.  53,  21  N.  E.  325; 
Shipman  v.  Keys  (1890)  127  Ind.  368, 
26  N.  E.  896;  Boord  v.  Boord  (1904) 
163  Ind.  307,  71  N.  E.  891;  Snodgrass 
V.  Meeks  (1894)  12  Ind.  App.  70,  38 
N.  E.  833;  Whetsell  v.  Louden  (1900) 
25  Ind.  App.  257,  57  N.  E.  952;  Stig- 
litz  V.  Migatz  (1915)  61  Ind.  App.  529, 
109  N.  E.  809;  Whisnand  v.  Fee  (1898) 
21  Ind.  App.  270,  52  N.  E.  229;  Mul- 
ford  V.  Mulford  (1886)  42  N.  J.  Eq. 
68,  6  Atl.  609. 

It  has  been  held  that  the  fact  that 
the  will  disposes  of  all  the  testator's 
property,  and  that  the  claim  of  the 
widow  cannot  be  allowed  without 
defeating  other  bequests,  is  not  suffi- 
cient to  put  her  to  an  election.  Lor- 
ing  V.  Craft  (1861)  16  Ind.  110;  White- 
man  V.  Swem  (1880)  71  Ind.  530.  But 
in  Langley  v.  Mayhew  (1886)  107  Ind. 
198,  6  N.  E.  317,  8  N.  E.  157,  the  court 
expressed  the  opinion  that  Nelson  v. 
Wilson  (1878)  61  Ind.  255,  and  White- 
man  V.  Swem  (Ind.)  supra,  were 
wrongly  decided. 

The  general  disposition  of  all  the 
residue  of  testator's  property,  by  re- 
siduary devise  or  bequest,  is  not 
enough  to  compel  an  election,  but 
such  devise  or  bequest  will  be  consid- 
ered as  made  in  view  of  the  widow's 
absolute  statutory  right  and  subject 
thereto,  and  only  operates  on  the  resi- 
due after  the  payment  of  debts  and 
expenses  of  administration  and  the 
satisfaction  of  specific  devises,  lega- 
cies, and  rights.  Shipman  v.  Keys 
(1890)  127  Ind.  353,  26  N.  E.  896;  Re 
Whitney  (1916)  171  Cal.  750,  154  Pac. 
855;  Champliss  v.  Bolton  (1917)  146 
Ga.  784,  92  S.  E.  204;  Williams  v.  Wil- 
liams (1865)  5  Gray  (Mass.)  24. 
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A  widow  is  put  to  her  election  by  a 
will  by  which  she  was  given  substan- 
tially all  testator's  household  furni- 
ture and  80  acres  of  land,  to  be  held 
by  her  during  her  natural  life,  and 
the  remainder  over  in  such  land,  to* 
gether  with  all  of  testator's  other 
property,  real  and  personal,  was  spe- 
cifically devised  and  bequeathed  to  his 
children.  Hurley  v.  Mclver  (1889) 
119  Ind.  53,  21  N.  E.  326. 

In  Shafer  v.  Shafer  (1891)  129  Ind. 
394,  28  N.  E.  867,  a  widow  was  held  to 
be  put  to  her  election  by  a  will  in 
which  the  testator,  after  making  ex- 
press provisions  for  her,  gave  to  his 
children  and  grandchildren  all  the 
remainder  of  his  property,  on  the 
ground  that  it  was  the  evident  inten- 
tion of  the  testator  that  his  children 
should  take  all  his  property  not  spe- 
cifically given  to  the  widow. 

In  Boord  v.  Boord  (1904)  163  Ind. 
307,  71  N.  E.  891,  it  was  held  that  an 
intention  that  the  widow  should  not 
have  both  the  provisions  of  the  will 
and  the  statutory  allowance  was  mani- 
fested by  a  will  by  which  the  testator 
gave  his  widow  about  one  third  of  his 
estate,  including  a  specific  sum  of 
money  largely  in  excess  of  the  statu- 
tory allowance,  and  further  directed 
that  there  should  be  no  division  of  his 
property  so  long  as  she  should  live, 
and  that  if  the  provision  made  should 
not  be  sufficient  for  her  maintenance, 
she  should  have  so  much  in  addition 
as  should  be  necessary. 

In  Bowman  v.  Olrick  (1905)  165  Ind. 
478,  75  N.  E.  820,  an  intention  that 
the  testamentary  provision  for  the 
widow  should  be  in  lieu  of  her  statu- 
tory right  was  held  to  have  been  mani- 
fested by  a  testator  who  left  no  per- 
sonal estate  and  who  gave  his  wife 
the  use  of  all  the  realty  owned  by  him 
during  her  life,  except  his  interest  in 
one  tract  of  the  value  of  $160  as  to 
which  he  died  intestate,  so  that  the  en- 
forcement of  her  statutory  claim  for 
$500  during  her  life  would  have  ne- 
cessitated the  sale  of  the  property  and 
deprived  her  of  that  comfortable  pro- 
vision which  her  husband  intended 
she  should  enjoy,  and  defeated  the 
devise  over  to  his  only  daughter,  and 
thus  in  a  great  measure,  if  not  wholly, 


have  overthrown  the  plain  intent  of 
the  will. 

A  testamentary  provision  will  be 
deemed  to  have  been  made  in  lieu  of 
the  statutory  allowance  where  there 
was  no  personal  property  out  of  which 
such  allowance  might  be  paid,  and  the 
real  estate  was  disposed  of  entirely 
by  th6  will,  the  widow  being  given  a 
life  estate  in  all  of  it,  and  the  remain- 
der to  the  testator's  children,  so  that 
if  any  portion  of  the  land  should  be 
sold  to  pay  the  widow's  claim,  to  that 
extent  the  intention  of  the  testator 
would  be  defeated.  Snodgrass  v. 
Meeks  (1894)  12  Ind.  App.  70,  38  N.  E. 
838. 

The  widow  is  not  entitled  both  to 
the  provision  made  by  the  will  and  to 
her  statutory  allowance  where,  in  or- 
der to  pay  such  allowance,  a  part  of 
the  land  specifically  devised  must  be 
sold,  thus  setting  aside  the  testator's 
intention  in  that  regard.  McDonald  v. 
Moak  (1900)  24  Ind.  App.  528,  57  N. 
E.  159. 

The  widow  may  not  take  both  the 
provision  made  for  her  by  the  will  and 
the  statutory  allowance,  where  there 
is  no  source  from  which  to  draw  the 
statutory  allowance  but  the  real  es- 
tate, which  has  been  devised  to  her 
during  her  widowhood  or  for  her  life, 
and  then  to  go  to  designated  chil- 
dren of  the  testator,  it  being  inconsist- 
ent with  the  testator's  intention  thus 
to  diminish  the  provision  made  by  the 
will  for  his  children  after  the  termi- 
nation of  the  interest  in  the  real  es- 
tate given  by  the  will  to  the  widow. 
Whetsell  v.  Louden  (1900)  25  Ind. 
App.  257,  57  N.  E.  952. 

The  widow  will  be  put  to  her  elec- . 
tion  where  the  remainder  of  testa- 
tor's estate  is  specifically  devised, 
leaving  practically  no  part  of  his  es- 
tate undisposed  of,  out  of  which  the 
allowance  can  be  made.  Manning  v. 
Wilson  (1912)  52  Ind.  App.  1,  100  N, 
E.  106. 

A  widow  to  whom  was  devised  a  life 
estate  in  all  testator's  real  property, 
and  in  all  his  personal  property  save 
a  certain  legacy  coming  to  him  from 
the  estate  of  a  relative,  is  not  entitled 
to  an  allowance  for  forty  days'  sus- 
tenance,  nor  to   $150  for   household 
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furniture.  Peck  v.  Sherwood  (1874) 
36  N.  Y.  615. 

A  widow  who  has  accepted  a  devise 
of  all  the  real  estate  absolutely  can- 
not assert  a  statutory  claim  to  forty 
days'  sustenance.  Re  Meuschke 
(1908)  61  Misc.  9,  114  N.  Y.  Supp.  722. 

A  widow  who  has  elected  to  take 
under  the  will  cannot  claim  the 
amount  of  her  statutory  exemption, 
where  the  effect  would  be  to  defeat 
another  legacy  given  by  the  will.  Re 
Maier  (1861)  1  Pearson  (Pa.)  420. 

A  widow  is  not  entitled  to  a  year's 
support  in  addition  to  the  provision 
made  for  her  by  the  will,  where  the 
result  would  be  to  give  her  the  whole 
estate,  to  the  exclusion  of  a  colegatee. 
Nelson  v.  Lyster  (1903)  82  Tex.  Civ. 
App.  356,  74  S.  W.  54. 

in.  Effect  b/  testamentary  proviMon  eX' 
pressed  to  he  "in  Ueu  of*  certain 
rights. 

A  widow  is  put  to  her  election  be- 
tween the  provision  made  for  her  by 
the  will,  and  her  statutory  right  to 
an  allowance  for  maintenance  pend- 
ing administration,  where  the  will 
gives  her  a  stated  sum  ''on  the  pay- 
ment of  which  .  .  .  she  relinquish 
all  further  claim  to  my  estate,"  and 
by  other  bequests  disposes  of  testa- 
tor's entire  estate,  especially  where 
there  was  no  cbnmiunity  property  or 
real  estate  from  which  a  homestead 
could  be  allotted,  and,  in  fact,  nothing 
to  which  the  term  could  apply  except 
the  claim  to  family  allowance.  Re 
Lufkin  (1901)  131  CaL  291,  63  Pac. 
469. 

The  widow  is  put  to  an  election 
whether  or  not  she  will  accept  the 
statutory  award  for  her  support,  by  a 
will  by  which  she  is  given  a  third  of 
testator's  estate  "in  lieu  of  dower  right 
and  of  all  other  rights,  interest,  and 
claims  which  she  might  have  or  claim 
in  or  to  my  estate  or  any  part  there- 
of." Cowdrey  v.  Hitchcock  (1882)  103 
UL  262. 

The  effect  of  the  widow's  accept- 
ance of  a  bequest  expressed  to  be  ''in 
lieu  of  her  dower,  widow's  awards,  and 
homestead  rights  or  interest,  and  any 
and  all  other  rights  that  she  would 
have  in  my  estate  as  my  widow,"  is  to 
defeat  her  right  to  an  award.    Fried- 


erich  v.  Wombacher  (1903)  204  111.  72, 
68  N.  E.  459. 

A  widow  is  put  to  an  election  by  a 
bequest  ''in  lieu  of  any  and  all  inter- 
est in  my  estate,  both  real  and  per- 
sonal, which  she  might  have  as  my 
widow."  Langley  v.  Mayhew  (1886) 
107  Ind.  198,  6  N.  E.  317,  8  N.  E.  157. 

Or  where  the  will  expressly  pro- 
vides that  the  provision  made  for  her 
shall  be  in  lieu  of  her  interest  in  the 
lands  and  personal  property  of  the  tes- 
tator. Dillman  v.  Ful wider  (1914) 
57  Ind.  App.  632,  105  N.  E.  124. 

The  election  of  a  widow  to  take  un- 
der a  will  giving  her  one  third  of  the 
estate  "in  lieu  of  all  her  right  and  in- 
terest in  my  estate  under  the  statutes 
of  the  state  of  Minnesota"  operates  as 
a  waiver  of  her  right  to  an  allowance 
for  her  support  pending  administra- 
tion. Blakeman  v.  Blakeman  (1896) 
64  Minn.  315,  67  N.  W.  69. 

The  widow  is  put  to  an  election  be- 
tween the  provision  of  the  will  and  her 
statutory  right  to  an  allowance  for 
one  year's  support,  where  such  pro- 
vision is  expressed  to  be  in  lieu  of  "all 
exemptions  and  other  demands  or  in- 
terest in  or  to"  testator's  estate.  Mc- 
Gaughey  v.  Eades  (1901)  78  Miss.  853, 
29  So.  516. 

The  acceptance  by  a  widow  of  a  be- 
quest expressed  to  be  "in  lieu  of  all 
appropriations  that  the  law  would 
give  her,  except  one  year's  support, 
which  I  desire  she  shall  have,"  pre- 
cludes her  from  asserting  the  right  to 
a  further  allowance  for  her  support 
pending  the  settlement  of  the  estate. 
Godman  v.  Converse  (1895)  43  Neb. 
463,  61  N.  W.  756,  reversing  on  rehear- 
ing (1894)  38  Neb.  657,  57  N.  W.  394. 

A  widow  who  accepts  a  devise  to 
her  expressed  to  be  in  lieu  of  dower, 
"and  also  of  all  statutory  allowances," 
is  not  entitled  to  her  quarantine.  Re 
Mersereau  (1902)  38  Misc.  208,  77  N. 
Y.  Supp.  329. 

A  widow  may  not  claim  her  statu- 
tory allowance  where  she  has  accepted 
the  provisions  of  the  will  which  were 
expressed  to  be  "in  lieu  of  any  and 
all  statutory  allowances,  distributive 
share,  and  dower  she  otherwise  might 
claim."  Re  Witner  (1900)  10  Ohio  S. 
&  C.  P.  Dec.  30. 
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A  widow  to  whom,  testator  be- 
queathed the  interest  or  income  of  one 
third  of  his  net  estate  for  and  daring 
the  period  of  her  natural  life,  "also  the 
$300  exemption  allowed  her  under  the 
Act  of  April  14,  1851,  and  its  supple- 
ments-, the  above  to  be  in  lieu  of  her 
dower  at  common  law  or  under  the 
statutes  of  this  state,"  and  who  has 
claimed  and  had  appraised  and  set 
apart  for  her  under  such  statute  per- 
sonal property  to  the  value  of  $300,  is 
not  entitled  to  receive  the  legacy  of 
$300  in  addition  thereto.  Snider's 
Estate  (1896)  174  Pa.  620,  34  Atl.  318, 
reversing  (1895)  16  Pa.  Co.  Ct.  233. 

A  widow  who  has  accepted  the  pro- 
visions of  the  will  in  her  favor  ex- 
pressed to  be  "in  lieu  of  all  dower,  and 
claims  and  rights  as  my  widow,"  is 
precluded  from  claiming  under  the 
$300  Exemption  Law.  McManus's  Es- 
tate (1880)  14  Phila.  (Pa.)  660. 

In  Pulling  V.  Durfee  (1891)  85 
Mich.  34,  48  N.  W.  48,  which  involved 
the  construction  of  an  antenuptial 
agreement,  the  court  said  that  had 
provision  been  made  by  will  for  the 
widow  "in  lieu  of  all  claims  for  dower 
and  her  distributive  share  in  the  per* 
sonalty  or  otherwise  under  the  laws  of 
the  state,"  and  had  she  expressly 
elected  to  take  under  the  will,  it  could 
not  be  claimed  that  before  distribution 
and  pending  the  settlement  of  the  es- 
tate she  would  not  be  entitled  to  the 
statutory  allowance  for  a  year's  sup- 
port. 

The  election  of  a  widow  to  take  a 
provision  made  for  her  by  will  "in  lieu 


of  all  other  rights,  claims,  and  de- 
mands which  the  said  [name]  may 
have  in  or  against  my  estate"  will  not 
preclude  her  from  claiming  an  allow- 
ance under  the  statute  for  her  support 
during'  the  progress  of  the  settlement 
of  the  estate.  Hill  v.  Kalamazoo  Pro- 
bate Judge  (1901)  128  Mich.  77,  87  N. 
W.  113. 

The  acceptance  by  a  widow  of  a 
bequest  expressed  to  be  "ill  lieu  of  all 
other  demands  against  my  estate" 
does  not  preclude  her  from  asking  for 
an  allowance,  under  the  statute,  for 
her  support  for  six  months.  Re 
Flournoy  (reported  herewith),  ante, 
887. 

The  acceptance  by  a  widow  of  an 
annuity  given  her  in  lieu  of  dower 
only  bars  her  claim  to  be  endowed  of 
the  real  estate,  and  does  not  affect  her 
right  arising  upon  any  statute,  or  from 
any  other  source,  to  the  personal  es- 
tate. Hatch  V.  Bassett  (1873)  52  N. 
Y.  359. 

Mere  expressions  in  the  will  that 
the  legacy  shall  be  in  lieu  of  dower 
are  not  sufficient  to  exclude  the  wid- 
ow's right  to  the  statutory  allowance. 
Glenn  v.  Gunn  (1901)  88  Mo.  App. 
423;  Ellis  v.  Ellis  (1906)  119  Mo.  App. 
63,  96  S.  W.  260. 

A  provision  made  by  a  husband  in 
his  lifetime  for  his  wife,  in  full  of  all 
her  claims,  as  widow,  against  his  es- 
tate^  will  not  bar  her  of  her  right  to 
a  year's  support,  provided  by  law  out 
of  his  estate.  Spangler  v.  Dukes 
(1884)  39  Ohio  St.  642.  E.  S.  O. 


W.  J.  BRUGMAN,  Respt., 

v. 

J.  CHARLSON  et  al.,  Appts. 

North  Dakota  Supreme  Court '■^  March  18,  1919, 

(—  N.  D.  — ,  171  N.  W.  882.) 

Specific  performance  —  inability  to  give  title. 

1.  In  an  action  for  specific  performance  to  enforce  a  contract  for  the 
sale  of  land  by  the  vendor,  where  such  vendor  has  tendered,  or  has  offered 
to  perform  by  the  delivery  of  a  deed  delivered  to  him  by  his  grantors, 

Headnotes  1-3,  by  Bronson,  J. 
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with  the  name  of  the  grantees  therein  blank,  and  where  the  vendor  does 
not  show  an  ability  to  furnish  a  title,  or  a  conveyance  directly  from  his 
grantors  to  the  purchaser,  or  from  himself  to  the  purchaser,  which  is  rea- 
sonably free  from  doubt,  equity  will  not  decree  specific  performance. 
[See  note  on  this  question  beginning  on  page  408.] 


Deed  —  winamed  grantee  —  validity. 

2.  A  deed  delivered  with  the  name 
of  the  grantee  therein  blank,  with 
no  proper  authorization  shown  to  fill 
in  file  name  of  the  grantee^,  is  void  on 
its  face 

[See  8  R.  C.  L.  956.] 

Specific  performance  —  no  conveyance 
to  vendor  —  blank  deed. 

3.  Where  a  vendor  of  a  contract  to 
convey  real  estate  seeks  to  enforce 
specific  performance  thereof,  and 
where  it  appears  that  the  title  to  such 
vendor  is  evidenced  by  a  deed  deliv- 
ered to  him  with  the  name  of  the  gran- 
tee tiierein  blank,  so  taken  for  the 


purpose  of  avoiding  notoriety  of  his 
title,  equity  will  not  aid  him  in  spe- 
cifically enforcing  his  contract,  where 
he  seeks  to  furnish  this  deed  as  a  title 
direct  from  his  grantors  to  the  pur- 
chaser, and  to  avoid  thereby  possible 
claims  and  demands  of  his  judgment 
creditors. 

Deed  —  redelivery  —  efifect. 

4.  The  redelivery  of  a  deed,  or  its 
cancelation  by  the  grantee,  and  the 
issuance  of  a  new  deed  from  the  orig- 
inal grantor  to  another  and  subse* 
quent  grantee,  does  not'serve  to  devest 
the  title  of  the  former  grantee. 

[See  8  R.  C.  L.  989,  1022.] 


(Christianson,  Ch.  J.,  dissents  in  part.) 


Appeal  by  defendants  from  a  decree  of  the  District  Court  for  Ward 
County  (Leighton,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  com- 
pel specific  performance  of  a  contract  for  the  sale  of  land.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Halvor  L.  Halvorson  for  appel- 
lants. 

Messrs.  Greenleaf,  Wooledge,  & 
Lesk  for  respondent. 

Bronson,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  action  for  specific  per- 
formance to  enforce  a  contract  for 
the  sale  of  land.  The  facts  sub- 
stantially are  these :  On  March  30, 
1917,  the  defendants  made  with  the 
plaintiff  a  written  contract,  which 
provided  that  the  plaintiff  agreed  to 
sell,  and  the  defendants  agreed  to 
buy,  160  acres  of  land  in  Mountrail 
county,  for  a  consideration  of  $1,- 
500,  taxes  and  interest  to  be  paid 
to  date.  At  the  time  the  contract 
was  made,  the  title  to  the  land  stood 
of  record  in  the  names  of  C.  H. 
Reynolds,  C.  H.  Fiegenbaum,  and 
Anne  L.  Keogh,  in  fee.  At  the 
same  time  there  was  outstanding 
of  record,  and  in  fact,  a  mort- 
gage made  by  such  fee  owners 
for  the  sum  of  $1,400.  The  plain- 
tiff claims  to  be  the  owner  of 
the  land.  He  received  a  warranty 
deed    therefor  from  the  grantors 

4  A.L.R.— 26. 


with  the  name  of  the  grantee  there- 
in left  blank.  This  deed  he  ten- 
dered to  the  defendants,  and  he  tes- 
tified that  he  was  willing  to  fill  in 
the  names  of  the  defendants,  as 
grantees  therein.  He  further  testi- 
fied he  had  a  written  privilege  to  fill 
in  such  blank  from  C.  H.  Reynolds, 
but  this  written  privilege  was  not 
introduced  in  evidence.  He  did  not 
tender  to  4;he  defendants  any  deed 
from  himself  as  vendor;  he  had  no 
deed  from  such  grantors  excepting 
the  deed  in  blank.  He  testified  that 
his  mother  was  holding,  and  had 
been  holding,  for  some  two  months, 
this  blank  deed,  as  well  as  the  $1,400 
mortgage,  and  thie  satisfaction 
thereof,  as  collateral  security  for 
moneys  his  mother  had  advanced  to 
him.  The  defendants  refused  to 
perform,  basing  their  objections 
largely  upon  an  alleged  oral  under- 
standing that  the  plaintiff  would 
furnish  the  money  to  finance  the 
transaction,  or  the  means  so  to  do ; 
and  that  the  plaintiff  had  not  car- 
ried out  his  oral  promise.  It  ap- 
pears that  there  were  some  judg- 
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ments  against  the  plaintiff,  the 
amounts  of  which  are  not  shown. 
The  plaintiff  testified  that  the  de- 
fendants did  not  want  a,  deed 
through  him,  because  of  these  judg- 
ments, and  because,  further,  it 
would  cloud  the  title.  The  answer 
of  the  defendants  sets  up  two  de- 
fenses :  First,  that  the  written  con- 
tract in  question  did  not  contain  all 
of  the  agreements  made  between 
the  parties;  and,  second,  that  the 
plaintiff  was  not  the  owner  of  the 
property,  and  never  tendered  per- 
formance on  his  part.  Upon  trial, 
the  district  court,  pursuant  to  find- 
ings made,  rendered  a  decree  of 
specific  performance,  requiring  the 
defendants  to 'pay  $1,635  and  costs, 
and,  upon  refusal  so  to  do,  to  be 
subject  to  execution  therefor.  From 
this  judgment  the  defendants  ap- 
peal, and  ask  a  trial  de  novo  in  this 
court. 

Clearly,  upon  well-spttled  princi- 
ples of  law,  the  plaintiff  upon  the 
record  herein  is  not  entitled  to 
specific  performance  of  the  written 
contract.  Section  7200,  Comp.  Laws 
1913,  provides:  "An  agreement 
for  the  sale  of  property  cannot  be 
specifically  enforced  in  favor  of  a 
seller  who  canfiot  give  to  the  buyer 
a  title  free  from  reasonable  doubt." 

In  Easton  v.  Lockhart,  10  N.  D. 
186,  86  N.  W.  697,  this  court  said 
that  it  was  well  settled  that  a  pur- 
chaser of  land  cannot  be  compelled 
to  accept,  or  to  pay  the  purchase 
price,  in  a  case  where  the  vendor's 
title  is  so  clouded  by  claims  and  de- 
mands that  the  same  is  not  a 
marketable  title.  See  also  Black 
Hills  Nat.  Bank  v.  Kellogg,  4  S.  D. 
312,  56  N.  W.  1071. 

It  matters  not  whether  the  writ- 
ten contract  in  question,  or  the  ac- 
tions or  attitude  of  the  parties  with 
reference  thereto,  be  construed  to 
mean  that  the  title  was  to  proceed 
from  the  original  grantors  named, 
or  from  the  plaintiff.  Under  either 
construction  the  plaintiff  shows 
neither  a  readiness  nor  even  an 
ability,  in  the  record  herein,  to  con- 
vey a  marketable  title  or  a  title  free 
from   reasonable    doubt.     McVeety 


V.  Harvey  Mercantile  Co.  24  N.  D. 
245, 139  N.  W.  586,  Ann.  Cas.  1915B, 
1028;  Bruegger  v.  Cartier,  29  N. 
D.  575,  151  N.  W.  34. 

On  its  face,  the  deed  delivered  to 
the  plaintiff  with  the  name  of  the 
grantee    therein    blank,    with    no 

proper      authoriza-  Deed-ii«««me* 
tion  shown  to  fill  in  i^it^^ 
the    name    of    the  ^•"*"'^- 
grantee,  was  void,  and  conveyed  no 
title.    Henniges  v.  Paschke,  9  N.  D. 
489,  81  Am.  St.  Rep.  588,  84  N.  W. 
350 ;  Ballou  v.  Carter,  30  S.  D.  11, 
137  N.  W.  603;  Lund  v.  Thackery, 
18  S.  D.  113,  99  N.  W.  856;  Clark 
V.  Butts,  73  Minn.  361,  76  N.  W. 
199 ;  2  Tiffany,  Real  Prop.  p.  867. 

The  delivery  of  this  deed,  so  in 
blank,  or  even  with  the  names  of 
the  defendants  therein  inserted 
without  proper  authorization  shown 
from  the  original  grantors,  would 
still  remain,  on  its  face,  void,  and 
would  convey  no  title.  Bums  v. 
Lynde,  6  Allen,  305 ;  Dal  v.  Fischer, 
20  S.  D.  426, 107  N.  W.  534 ;  Ingram 
V.  Little,  14  Ga.  173,  58  Am.  Dec. 
549. 

Furthermore,  §  5499,  Comp. 
Laws  1913,  provides  that  the  rede- 
livering of  a  deed  to  the  grantor,  or 
the  canceling  of  the  same,  does  not 
operate  to  transfer  the  title.  This 
statute  was  given  effect  in  Russell 
V.  Meyer,  7  N.  D.  340,  47  L.R.A. 
637,  75  N.  W.  262,  by  the  recogni- 
tion of  the  well-known  principle  of 
real  property  law  that  the  redeliv- 
ery of  a  deed,  or  its  cancelation  by 
the  grantee,  and  the  issue  of  a  new 
deed  from  the  orig- 
inal grantor  to  an-  32?^*^*'"'""  ' 
other  and  subse- 
quent grantee,  does  not  serve  to 
devest  the  title  of  the  former 
grantee.  What  might  be  the  rights 
of  the  parties  in  equity  in  such 
cases,  upon  t)i*iiiciples  of  equitable 
estoppel,  is  another  matter.  Mathe- 
son  V.  Matheson,  139  Iowa,  511,  18 
L.R.A.(N.S.)  1167,  117  N.  W.  755. 
See  note  in  18  L.R.A.(N.S.)  1170; 
McCleery  v.  Wakefield,  76  Iowa, 
529,  2  L.R.A.  529,  41  N.  W.  210; 
Garland  v.  Wells,  15  Neb.  298,  18 
N.  W.  132. 


Spec  tile 
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(—  iv.  D.  — ,  ; 

The  defendants  are  entitled  to 
receive  a  title  fair  and  legal  on  its 
face.  It  is  clear  from  the  record 
that  the  plaintiff  has  shown  no  abil- 
ity to  furnish  such  title  from  the 
original  grantor.  He  has  not  even 
shown  that  the  original  grantors  are 
willing  to  issue  a  new  deed  direct  to 
the  ddendants.    Through  himself, 

the  plaintiff  cannot, 
upon    the     record, 
n^i'lUL  *•  furnish    a    proper 

siT«  title.  1 .11  'J 

title  as  required. 
Clearly  he  has  no  legal  title.  Even 
though  he  did,  he  can  furnish  the 
same  only  subject  to  the  claims 
and  demands  of  judgment  credi- 
tors. 

Furthermore,  the  plaintiff's 
claims  do  not  appeal  to  the  con- 
science of  the  court.  He  seeks  in  a 
court  of  equity  to  gain  the  advan- 
tage of  a  business  transaction  which 
ordinarily  and  in  course  of  law 
should  be  subject  to  the  claims  of 
judgment  creditors',  and  to  have  the 
court  protect  him,  as  well  as  the  de- 
fendants, against    their    demands, 

and  forsooth  with- 

— no  conveyance      ■•"*•    -i-vriwww**      wt^^mm 

toTendoiw  out     their     knowl- 

W«k4eed.  ^g^     q£     y^     prop. 

erty  rights  in  the  premises.  The 
law  demands  notoriety  of  his  title. 
He  has  sought  to  have  it  secret  and 
hidden.  Equity  will  not  aid  him  in 
these  purposes. 

The  judgment  of  the  trial  court 
is  reversed,  with  instructions  to 
enter  judgment  for  the  defendants, 
with  costs  in  both  courts. 

Robinson  and  Grace,  JJ.,  concur. 

BirdzelU  J-  > 

I  concur  in  the  result  and  in  the 
reasons  assigned  therefor,  but  I  see 
no  occasion  for  any  discussion  rel- 
ative to  the  proper  authorization  to 
fill  the  blanks  in  a  deed.  What 
would  constitute  a  proper  author- 
ization is,  of  course,  not  involved 
in  this  case,  and  what  is  said  on 
that  subject  is  obviously  a  mere 
dictum. 

Addendum. 

Bronson,  J. : 

In  the  opinion  of  the  court  here- 
in the  following  principle  of  law  is 
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stated:  -'On  its  face,  the  deed  de- 
livered to  the  plaintiff,  with  the 
name  of  the  grantee  therein  blank, 
with  no  proper  authorization  shown 
to  fill  in  the  name  of  the  grantee, 
was  void  and  conveyed  no  title." 

Justice  Christiansen,  in  his  con- 
curring opinion,  attempts  to  dis- 
sent concerning  this  principle,  and 
contends  that  such  principle  is  not 
necessarily  involved  in  this  case. 

In  order  that  there  may  be  no 
misunderstanding  upon  a  possible 
petition  for  a  rehearing,  further 
views  are  herewith  expressed  in 
this  addendum  opinion  to  show 
that  this  principle  is  involved,  and 
that  this  principle  of  law  so  an- 
nounced is  well  settled,  not  only  in 
this  state,  but  by  the  overwhelm- 
ing weight  of  authority,  and  that 
tJie  same  is  fundamental  in  real 
property  law. 

Justice  Christianson  attacks  the 
principle  stated,  and  then  begs  the 
question  by  admitting  the  principle 
stated.  He  states  that  no  one  will 
contend  that  a  deed  without  a 
grantee  is  a  complete  valid  deed. 
Thereupon  he  proceeds  to  quote  au- 
thorities concerning  when  a  deed 
with  the  name  of  the  grantee  there- 
in blank  may  become  valid,  pur- 
suant to  an  implied,  oral,  or  written 
authority  given  to  fill  in  the  name 
of  a  grantee.  In  other  words,  he  is 
attempting  to  assume  that  the 
principle,  as  stated  in  the  opinion, 
is  that  a  deed  delivered  to  the  plain- 
tiff with  the  name  of  the  grantee 
therein  blank  is  void  and  conveys 
no  title.  This  is  not  the  principle 
stated  or  asserted.  His  improper 
assumption  is  apparent.  He  does 
not  contend,  nor  are  any  of  his  au- 
thorities quoted  in  point  to  demon- 
strate, that  a  deed  delivered  to  a 
grantee,  with  the  name  of  such 
grantee  therein  blank,  with  no 
proper  authorization  to  fill  in  the 
name  of  any  grantee,  is  a  valid  deed 
on  its  face. 

In  Drury  v.  Foster,  2  Wall.  24,  17 
L.  ed.  780,  a  blank  in  a  mortgage 
deed  by  the  wife  was  filled  in  by  the 
husband,  before  delivery ;  held,  that 
parol  authority  was  sufficient. 
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In  White  v.  Vermont  &  M.  R.  Co. 
21  How.  578,  16  L.  ed.  221, 
the  subject-matter  was  negotiable 
bonds  delivered  in  blank. 

In  Threadgill  v.  Butler,  60  Tex. 
599,  parol  authority  was  shown  to 
fill  in  the  name  of  the  grantee  or 
that  of  any  other  name  in  a  deed 
delivered  with  the  name  of  the 
grantee  therein  blank.  In  that  case 
the  deed,  the  subject-matter  of  the 
suit,  had  therein  named  a  grantee. 

In  Board  of  Education  v.  Hughes, 
118  Minn.  404,  41  L.R.A.(N.S.) 
687,  186  N.  W.  1095,  the  court 
quoted  the  well-settled  rule  that  a 
deed  that  does  not  name  a  grantee 
is  a  nullity  and  wholly  inoperative 
as  a  conveyance  until  the  name  of 
the  grantee  is  inserted,— citing  Al- 
len V.  Allen,  48  Minn.  462,  51  N. 
W.  473;  Clark  v.  Butts,  78  Minn. 
361,  76  N.  W.  199 ;  Casserly  v.  Mor- 
row,  101  Minn.  16,  111  N.  W.  654. 
In  that  case  the. deed  was  delivered 
to  Hughes  with  the  name  of  the 
grantee  therein  blank.  Thereafter 
Hughes  filled  in  his  own  name  as 
grantee.  It  was  held  that  implied 
authority  could  be  shown  under  the 
circumstances.  It  will  be  noticed  in 
that  case  that  the  deed  involved  did, 
in  fact,  have  a  grantee  when  pre- 
sented to  the  court  for  consider- 
ation. In  the  same  state,  in  Cas- 
serly V.  Morrow,  supra,  it  was 
held  that,  where  the  assignment  of 
a  mortgage  was  executed  with  the 
name  of  the  assignee  blank,  and 
thereafter  someone,  not  the  mort- 
gagee, but  unknown  to  the  plaintiff, 
the  mortgagor,  and  the  mortgagee, 
inserted  the  name  of  the  defendant 
Morrow  in  the  paper  and  filed  it  for 
record,  no  authority  being  shown  so 
to  do  from  the  mortgagee,  the  in- 
strument was  a  blank  and  a  nullity. 

In  Fennimore  v.  Ingham,  —  Tex. 
Civ.  App.  — ,  181  S.  W.  513,  it  was 
held  that  where  a  deed  was  given 
with  the  name  of  the  grantee  therein 
blank,  with  the  understanding  that 
the  purchaser  could  insert  the  name 
of  the  purchaser  from  him,  this 
constituted  a  power,  coupled  with 
an  interest,  which  passed  impliedly 
to  the  subsequent   purchaser,   and 


that  when  the  name  of  the  subse- 
quent purchaser  was  inserted  as 
grantee,  the  whole  title  passed  to 
him,  devesting  all  equitable  interest 
of  the  previous  vendors  of  the  land. 
This  holding  is  peculiarly  to  be 
noticed  in  connection  with  our  spe- 
cific statutory  provisions,  §  5499, 
Comp.  Laws  1913,  prescribing 
against  the  redelivery  of  a  deed. 
Upon  similar  principles  is  the  hold- 
ing in  Schleicher  v.  Runge,  —  Tex. 
Civ.  App.  — ,  37  S.  W.  982. 

In  South  Berwick  v.  Huntress, 
53  Me.  89,  87  Am.  Dec.  535,  the 
subject-matter  involved  was  a  bond, 
and  it  was  held  that  when  author- 
ity is  given  to  a  person  to  fill  up 
blanks,  and  thus  perfect  the  instru- 
ment, its  validity  cannot  be  contro- 
verted. 

In  Laflferty  v.  Laflferty,  42  W. 
Va.  783,  26  S.  E.  262,  it  was  held 
that  a  blank  in  a  deed  left  for  a 
grantee's  name  may  be  filled  by  an 
agent  under  authority  given  by 
parol  by  the  maker  of  such  deed. 

In  Lamar  v.  Simpson,  18  S.  C. 
Eq.  (1  Rich.)  71,  42  Am.  Dec.  345, 
where  a  title  was  taken  for  the 
benefit  of  the  state  in  the  name  of  a 
solicitor,  and  the  legislature  author- 
ized  him  to  convey  to  Henry  Shultz, 
or  to  such  person  as  he  shall  direct 
for  his  own  use  and  benefit,  and 
deeds  were  executed  with  the  names 
of  the  grantees  therein  blank,  it 
was  held  that  authority  was  shown 
to  fill  in  the  name  of  a  grantee 
therein. 

In  Seifert  v.  Lanz,  29  N.  D.  139, 
150  N.  W.  568,  the  simple  proposi- 
tion involved  is  that,  where  a  wife 
executed  a  deed  with  some  of  the 
minor  details  of  a  description  of  a 
particular  piece  of  land  not  sup- 
plied, and  the  husband  filled  the 
same  in,  the  deed  is  not  thereby  in- 
validated. In  Hall  V.  Kary,  133 
Iowa,  465,  119  Am.  St.  Rep.  639, 
110  N.  W.  930,  the  principle  is  an- 
nounced in  the  case  as  stated  by 
Justice  Christiansen  for  the  state 
of  Iowa,  but  it  will  be  noticed  that 
in  that  case,  as  well  as  in  the  other 
cases,  the  deed  in  each  instance  in- 
volved was  an  instrument  where  the 
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name  of  the  grantee  in  fact  had 
been  filled  in  or  inserted. 

It  is  not  necessary  in  this  case  to 
decide  the  questions  upon  the 
premise,  improperly  assumed  by 
Justice  Christianson,  when  an  au- 
thority to  fill  in  the  name  of  a 
grantee  is  sufficient  to  make  a  deed 
valid;  whether  it  must  be  in  writ- 
ing; whether,  if  resting  in  parol,  it 
must  be  before  delivery,  or  wheth- 
er it  may  be  after  delivery ;  whether 
it  may,  under  certain  circum- 
stances, be  implied;  or  under  what 
circumstances  an  equitable  estoppel 
arises  upon  the  grantor.  These 
questions  are  not  involved  in  the 
principle  as  stated,  and  it  is  per- 
fectly so  apparent  upon  a  plain 
reading  of  the  principle  as  stated. 

The  principle  as  stated  is  in- 
volved in  this  case,  and  directly  so. 
The  plaintiff  claims  to  be  the  owner 
of  the  premises.  His  only  monu- 
ment of  title  is  a  deed  delivered  to 
him,  with  no  designated  grantee 
therein;  the  deed  still  so  remains. 
The  record  discloses  no  authority 
to  him  from  the  grantors  to  desig- 
nate therein  a  grantee,  either  him- 
self or  someone  else.  This  is  an 
action  for  specific  performance. 
What  his  equitable  rights  are  in  the 
premises,  the  defendants  are  not 
compelled  to  know  or  to  assume. 
Sarely  on  its  face  this  deed  did  not 
convey  title  to  the  plaiQtiff ,  until  at 
least  his  name  as  grantee  is  therein 
designated.  Either  the  legal  title 
is  in  the  grantors  of  such  deed,  or 
it  is  in  the  plaintiff.  If  it  is  in  the 
grantors,  then  title  from  the  grant- 
ors to  the  defendants  can  be  trans- 
ferred only  by  a  deed  from  such 
grantors  to  the  defendants  direct, 
or  if,  as  Justice  Christianson  con- 
tends, the  blank  deed  is  good  for 
such  purpose,  by  the  delivery  of 
such  deed  to  such  defendants  with 
authority  of  some  kind  shown  on 
the  part  of  the  plaintiff  from  such 
grantors  to  insert  their  names  as 
grantees.  The  record  does  not 
show  that  the  plaintiff  is  either 
ready  or  able  or  has  any  authority 
to  give  either  of  such  requisite 
deeds. 
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Furthermore,  if  the  title,  either 
in  law  or  in  equity,  is  in  the  plain- 
tiff, then  such  deed  from  the  grant- 
ors to  the  defendants  will  not 
transfer  plaintiff's  title.  Our  stat- 
ute (Comp.  Laws  1913,  8  5499)  af- 
firms this  principle :  If  the  rede- 
livery of  this  deed  to  the  grantors 
would  not  serve  to  revest  such 
grantors  with  title,  either  legal  or 
equitable,  under  the  plain  words  of 
the  statute,  it  is  difficult  to  see  how 
the  redelivery  of  such  deed  by 
plaintiff  to  the  defendants  would 
*  serve  to  revest  plaintiff's  title  from 
himself  to  the  defendants. 

Furthermore,  the  principle  an- 
nounced is  stare  decisis,  and  well 
settled  in  this  state.  Justice  Chris- 
tiansen's contention  serves  to  either 
overrule  or  throw  doubt  upon  this 
principle  as  heretofore  announced 
in  this  state. 

In  Henniges  v.  Paschke,  9  N.  D. 
489,  495,  81  Am.  St  Rep.  588,  84 
N.  W.  351,  it  was  contended  that  a 
deed  delivered  to  one  Walker  was 
void  because  no  grantee  was  named 
therein.  An  action  was  brought  to 
foreclose  a  real  estate  mortgage. 
The  plaintiff  was  possessed  of  a 
mortgage  prior  in  time  to  the  date 
of  defendant's  deed.  The  notes  se- 
curing the  same  were  transferred 
to  him  before  maturity.  No  writ- 
ten assignment  was  made  of  the 
mortgage.  The  plaintiff  sought  to 
have  the  title  of  the  defendant  sub- 
jected to  the  lien  of  the  mortgage. 
The  defendant  relied  upon  the  rec- 
ord title.  He  received  a  deed  from 
one  Walker,  who  was  the  mortga- 
gee in  such  mortgage.  He  also  re- 
ceived a  satisfaction  of  such  mort- 
gage from  such  mortgagee.  The 
plaintiff  contended  that  the  deed  in 
the  chain  of  title  from  Walker  to 
the  defendant  was  void.  The  deed 
in  question,  so  far  as  material,  read : 
"Know  all  men  by  these  presents 
that  I,  F.  T.  Walker,  and  Maggie  J. 
Walker,  his  wife,  of  Sioux  county 
and  state  of  Iowa,  in  consideration 
of  the  sum  of  one  thousand 
($1,000)  dollars  in  hand  paid  by 
John  P.  Walker,  of  Walsh  county. 
North  Dakota,  do  hereby  quitclaim 
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unto  the  said 

and  interest  in  and  to  the  following 

described  premises,"  etc. 

This  court  said:  "The  objection 
to  this  instrument  is  that  it  does 
not  designate  a  grantee.  If  this  is 
true,  it  is  without  validity  and 
effect,  for  it  is  an  undoubted  rule 
of  law  that  a  deed  of  real  estate,  to 
be  effective  as  a  conveyance,  must 
designate  a  grantee;  otherwise,  no 
title  passes.  The  designation  of  a 
grantee  is  just  as  necessary  to  the 
validity  of  the  grant  as  a  designa- 
tion of  the  grantor  and  the  descrip- 
tion of  the  property.  9  Am.  &  Eng. 
Enc.  Law,  132,  states  the  rule  as 
follows:  'The  deed  must  designate 
the  grantee;  otherwise  it  is  a  null- 
ity, and  passes  no  title.  If  not 
named,  the  grantee  should  be  so  de- 
scribed as  to  be  capable  of  being 
ascertained  with  reasonable  cer- 
tainty; and,  if  named,  the  name 
should  be  sufficient  to  identify  the 
person  intended,  though  it  need  not, 
as  a  matter  of  law,  be  accurate  in 
every  respect.' " 

Concerning  this  contention  and 
objection,  this  court  held  in  that 
case  that  the  deed  in  question  did 
designate  a  grantee;  that  it  desig- 
nated John  P.  Walker  by  name  as 
grantee  with  entire  certainty,  and 
was  therefore  a  valid  instrument. 
It  is,  therefore,  readily  apparent 
that  this  court  has  directly  passed 
upon  the  principle  stated. 

The  deed  before  this  court  herein 
is  a  deed  with  the  name  of  the 
grantee  therein  blank.  It  is  wholly 
beside  the  point  to  argue  what 
might  be  the  effect  if  a  grantee 
therein  had  been  inserted.  The  pre- 
cise fact  is  that  the  deed  has  been 
and  is  still  a  deed  with  a  blank 
grantee;  and  no  authority  has  been 
shown  in  the  record  to  fill  in  or 
write  therein  any  grantee. 

Furthermore,  it  will  be  well  to  see 
where  the  logic  of  Justice  Chris- 
tianson's  argument  would  lead,  up- 
on fundamental  principles  of  real 
property  law,  concerning  delivery, 
recordation,  and  the  Statute  of 
Frauds. 

Is  it  the  policy  of  the  law,  out- 


[4  A.L.R. 


side  of  equitable  considerations  be- 
tween the  parties,  to  promote  the  se- 
cret and  covert  conveyancing  of  real 
property,  with  the  consequent  un- 
certainty of  titles  resulting,  or  is 
the  proper  policy  to  promote  a  no- 
toriety of  title  for.  the  security  of 
the  parties  as  well  as  the  public? 

It  requires  merely  a  casual  ob- 
servation of  the  history  of  real 
property  law  to  understand  and  ap- 
preciate that,  to  prevent  fraud,  im- 
position, and  insecurity  in  titles, 
the  policy  of  the  law,  both  English 
and  American,  for  a  period  extend- 
ing over  nine  centuries  of  time,  has 
been  to  require  a  notoriety  of  title. 
At  first  it  was  evidenced  by  the  old 
feoffment,  with  the  requirement  of 
a  "livery  in  seisin."  Then  follow- 
ing the  obviating  attempts  through 
uses  and  trusts  by  means  of  the 
bargain  and  sale  conveyance  and 
covenants  to  stand  seised  to  uses, 
whereby  the  frauds  imposed  upon 
the  public  and  the  insecurities  of 
title  became  notorious,  to  remedy 
which  there  followed  the  celebrated 
Statute  of  Uses,  the  Statute  of  En- 
rolment,  and  the  Statute  of  Frauds. 
Our  modem  warranty  deed  is  a 
combination  of  the  old  common-law 
feoffment  and  the  bargain  and  sale 
conveyance.  The  old  common-law 
requirement  of  a  "livery  of  seisin" 
is  symbolized  in  the  modem  deed  by 
the  necessity  of  a  delivery  of  the 
deed  to  pass  title,  all  of  which  was 
persistently  intended  to  require  a 
notoriety  of  the  vesting  of  title. 
Our  statutes  have  directly  aflSrmed 
these  principles  and  this  policy  of 
real  property  law. 

A  deed  of  the  freehold  must  be  in 
writing.  Section  5511,  Comp.  Laws 
1913.  A  deed  must  be  delivered  in 
order  to  pass  title.  Section  5495, 
C!omp.  Laws  1913.  An  expressed 
trust  relation  in  real  property  can- 
not be  created  by  people.  Section 
5364,  Comp.  Laws  1913 ;  Cardiff  v. 
Marquis,  17  N.  D.  110,  114  N.  W. 
1088.  Every  disposition  of  real 
property  must  be  made  directly  to 
the  person  in  whom  the  right  to  the 
possession  and  profits  is  entitled  to 
be   vested.      Section    6352,    Comp. 
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Laws  1913.  Every  conveyance  made 
for  the  benefit  of  another  entitled  to 
the  actual  possession  of  the  realty 
and  the  receipts  of  rents  and  profits 
is  deemed  to  have  the  legal  estate 
therein.  Comp.  Laws  1913,  §  6360. 
Deeds  are  required  to  be  recorded 
to  be  valid  as  against  subsequent 
purchasers  in  good  faith,  etc.  Comp. 
Laws  1913,  §  5594.  There  can  be 
no  question  that  the  policy  of  the 
law  of  this  state  is  to  require  a 
notoriety  of  title.  If  the  principles 
for  which  Justice  Christianson,  at 
least,  indirectly  contends,  should 
obtain,  it  would  be  possible  for  A 
to  receive  the  delivery  of  a  deed 
with  the  grantee's  name  therein 
blank.  In  a  day  or  a  month  there- 
after, A  might  sen  the  property  to 
B  and  transfer  the  title  to  6  by 
turning  over  this  blank  deed.  B 
thereafter  might  again  dispose  of 
the  property  and  transmute  a  pre- 
tended title  thereto  by  simply  deliv- 
ering this  blank  deed  to  C.  There- 
after C  might  again  transfer  the 
property,  and  finally  insert  there- 
after the  name  of  D,  the  final  pur- 
chaser, who  had  full  notice  of  the 
whole  transaction.  All  during  this 
time  the  title  of  A  and  of  B  and  of  C, 
whatever  it  may  be  in  law  or  equity, 
is  covert  and  secret.  Such  persons 
would  remain,  as  far  as  the  records 
show,  in  at  least  a  position  of  se- 
curity as  against  claims  of  creditors 
or  other  legal  demands.  Further- 
more, under  this  theory,  if  the  logic 
is  sound,  A  might,  after  he  received 
his  deed,  insert  his  name  as  gran- 
tee,, and  the  next  day  change  his 
mind,  erase  his  name,  and  insert  the 
name  of  B.  If  he  could  insert  his 
own  name  without  authority  there 
is  no  reason  why,  upon  the  same 
pounds  of  logic  and  reason,  he 
should  not  be  permitted  to  erase  his 
own  name  as  grantee,  and  insert 
thereafter  some  other  name  that 
might  suit  the  exigencies  of  the  sit- 
uation. We  know  of  no  better  way 
of  trying  to  promote  a  destruction 
of  the  fundamental  landmarks  of 
real  property  long  established  to 
promote  a  notoriety  of  title. 
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Christianson,  Ch.  J.,  concurring 

specially : 

I  concur  in  the  result  reached  in 
the  opinion  prepared  by  Mr.  Justice 
Bronson,  but  am  not  prepared  to 
hold  that  Brugman  is  without  au- 
thority to  insert  the  name  of  the 
proper  grantee  in  the  blank  space 
provided  for  that  purpose,  in  the 
deed  which  he  received  from  the 
owners  of  the  land.  Of  course,  no 
one  will  contend  that  a  deed  with- 
out a  grantee  is  a  valid  deed.  But 
it  does  not  follow  that  a  person  who 
negotiates  for  the  purchase  of  land, 
pays  the  consideration  agreed  upon, 
and  receives  from  the  owner  a  deed 
complete  and  fully  executed,  save 
that  the  name  of  the  grantee  is  left 
blank,  is  without  authority  to  insert 
the  name  of  the  proper  grantee 
therein.  Unquestionably,  the  au- 
thorities are  in  conflict.  Some  of 
the  courts — including  that  of  our 
sister  state,  South  Dakota — ^have 
held,  not  only  that  a  deed  wherein 
the  name  of  the  grantee  is  left  blank 
is  void,  but  that  the  blank  left  for 
that  purpose  in  the  deed  cannot  be 
filled  in,  except  by  an  agent  author- 
ized in  writing  to  do  so.  Lund  v. 
Thackery,  18  S.  D.  113,  99  N.  W. 
856.  This  rule  does  not,  however, 
seem  to  have  the  support  of  the 
weight  of  prevailing  current  au- 
thority. The  Supreme  Court  of  the 
United  States  said:  "Although  it 
was  at  one  time  doubted  whether  a 
p^rol  authority  was  adequate  to  au- 
thorize an  alteration  or  addition  to 
a  sealed  instrument,  the  better 
opinion,  at  this  day,  is  that  the 
power  is  sufficient."  Drury  v. 
Foster,  2  Wall.  24,  17  L.  ed.  780. 

The  opinion  in  White  v.  Vermont 
&  M.  R.  Co.  21  How.  578,  16  L.  ed. 
221,  is  to  the  same  effect.  Mr.  Dem- 
bitz  (Dembitz,  Land  Titles,  242)  be- 
lieves the  old  "doctrine  not  now 
recognized  in  most  of  the  states, 
but  is  generally  exploded  as  too 
technical  to  fit  into  modem  Ameri- 
can law."  Judge  Redfield  con- 
demned the  old  rule,  saying  it  was 
technical,  rather  than  substantial, 
and  that  the  prevailing  current  of 
American  authority  and   the  prac- 
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tical  instincts  and  business  experi- 
ence of  our  people  are  undoubtedly 
otherwise.  1  Redf.  Railways  124. 
See  also  Laflferty  v.  Lafferty,  42  W. 
Va.  783,  26  S.  E.  262 ;  Lamar  v. 
Simpson,  18  S.  C.  Eq.  (1  Rich.)  71, 
42  Am.  Dec.  345 ;  South  Berwick  v. 
Huntress,  53  Me.  90,  87  Am.  Dec. 
535 ;  Seifert  v.  Lanz,  29  N.  D.  139, 
150  N.  W.  568.  In  Texas,  it  has 
been  held  that  the  authority  to  fill 
in  the  name  of  the  grantee  in  the 
blank  provided  for  that  purpose  is 
"a  power  coupled  with  an  interest," 
vested  by  the  vendor  in  the  purchas- 
er for  tke  latter's  benefit,  and  there- 
fore irrevocable,  which  passes  to 
successive  purchasers.  Fennimore 
V.  Ingham, —  Tex.  Civ.  App.  — ,  181 
S.  W.  513.  See  also  Threadgill  v. 
Butler,  60  Tex.  599;  Schleicher  v. 
Runge,  —  Tex.  Civ.  App.  — ,  37  S. 
W.  982. 

Of  course,  in  those  jurisdictions 
in  which  it  has  been  held  that  writ- 
ten authority  is  necessary,  the 
question  of  implied  authority  can- 
not arise;  but  in  those  jurisdictions 
in  which  parol  authori^  is  held  to 
be  sufiicient,  the  question  has  fre- 
quently arisen  as  to  whether,  in 
absence  of  specific  parol  instruc- 
tions, an  implied  au&ority  is  con- 
ferred upon  the  person  to  whom  the 
instrument  is  delivered  to  fill  in  the 
blank.  In  Hall  v.  Kary,  133  Iowa, 
465,  119  Am.  St.  Rep.  639,  110  N. 
W.  930,  the  supreme  court  of  Iowa 
announced  as  the  settled  law  of  that 
state  that  a  de^d  in  which  the  name 
of  the  grantee  is  left  blank,  but 
otherwise  fully  executed,  vests  title 
in  the  person  whose  name  is  subse- 
quently inserted  therein  by  the  one 
to  whom  it  is  delivered.    The  su- 


preme court  of  Minnesota,  in  Board 
of  Education  v.  Hughes,  118  Minn. 
404,  41  L.R.A.(N.S.)  637,  136  N. 
W.  1095,  held  that  where  a  grantor 
receives  and  retains  the  consider- 
ation and  delivers  to  the  purchaser 
a  deed,  complete  and  fully  execut- 
ed, save  that  a  blank  space  for  the 
name  of  the  grantee  is  not  filled  out» 
the  purchaser  has  implied  authority 
to  fill  the  blank.  The  same  rule  pre- 
vails in  Nebraska.  See  Montgomery 
V.  Dresher,  90  Neb.  632,  38  L.R.A. 
(N.S.)  423,  134  N.  W.  251. 

I  have  not  entered  into  the  fore- 
going discussion  to  obtain  a  deter- 
mination of  what  constitutes  a 
^'proper  authorization"  to  insert  the 
name  of  the  grantee  in  a  deed 
(complete  and  fully  executed  save 
that  the  name  of  the  grantee  is  left 
blank) ,  but  to  show  the  importance 
of,  and  the  divergent  views  upon, 
this  proposition.  In  my  opinion, 
the  question  is  not  necessarily  in- 
volved, nor  should  it  be  determined, 
in  this  case.  The  question,  how- 
ever, is  one  of  importance.  It  has 
never  been  determined  by  this 
court.  And  in  my  opinion  it  should 
be  determined  only  when  it  becomes 
necessary  to  do  so,  and  after  full 
argument  and  consideration. 

I  concur  in  all  of  the  remainder 
of  the  opinion  prepared  by  Mr.  Jus- 
tice Bronson,  and  for  the  reasons 
there  advanced  I  am  of  the  opinion 
that  the  plaintiff  is  not  entitled  to 
have  specific  performance  enforced 
against  the  defendants,  even  though 
he  has  implied  authority  to  insert 
either  his  own  name  or  the  name  of 
the  defendante  as  grantee  in  the 
deed  which  he  received  from  the 
record  owners  of  the  land. 


ANNOTATION. 

Specific  performance  of  land  contract  where  there  is  a  deed  blank  at  to  grantee 

in  chain  of  title. 


It  is  a  general  rule  that  equity  will 
refuse  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate,  at  the 
suit  of  the  vendor,  where  the  title  is 
not  marketable  or  is  one  that  will  ex- 
pose the  vendee  to  litigation.    Whether 


a  deed  blank  as  to  the  grantee,  in  the 
chain  of  title,  is  such  a  defect  as  will 
prevent  specific  performance,  is  a 
question  that  has  not  been  passed  up- 
on in  any  case  other  than  Brugman 
V.  Charlson  (reported  herewith)  ante, 
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400.  It  is  obvious  that  if,  as  the 
majority  holds,  a  deed  blank  as  to 
grantee  is  void  and  carries  no  implied 
authority  to  insert  the  grantee's  name, 
specific  performance  was  properly  de- 
nied.   And  even  if,  as  the  concurring 


judge  thinks,  the  law  on  that  question 
is  not  without  doubt,  specific  perform- 
ance should  be  denied,  since  the  ven- 
dee  should  not  be  compelled  to  take 
a  doubtful  title.  W.  A.  E. 


MARTHA  L.  DANNALS 

v. 

SYLVANIA  TOWNSHIP,  Appt. 

Pennsylvania  Supreme  Court  ^-^  October  2f  1916, 
(265  Pa.  156,  99  Atl.  475.) 

New  trial  —  abuse  of  witness. 

1.  Abuse  by  counsel  of  a  witness  in  referring  to  him  in  argument  as  a 
drunkard  and  guttersnipe,  without  excuse  or  support  in  the  evidence,  re- 
quires the  withdrawal  of  a  juror  and  continuance  of  the  case. 

[See  note  on  this  question  beginning  on  page  414.] 


Trial  —  question  for  jury  —  condi- 
tion of  roadway. 

2.  The  jury  must  determine  the 
question  of  negligence  on  the  part  of 
a  town  in  permitting  a  hole,  washed 
by  water  in  a  road  located  on  the  side 
of  an  embankment,  which  hole  was 
large  enough  to  permit  a  man  falling 
into  it  to  go  under  the  guard  rail  and 
down  the  embankment,  to  exist  for 
months. 

[See  13  R.  0.  L.  616,  517.] 

Evidence  —  sufficiency  —  cause  of 
death. 

3.  That  the  defective  condition  of 
a  highway  was  the  cause  of  death  of  a 
pedestrian  traveling  upon  it  may  be 
found  from  the  fact  that  his  body  was 
found  at  the  foot  of  an  embankment 
along  the  top  of  which  the  street  ran, 
and  that  at  the  place  of  the  accident 
a  gully  had  been  washed  in  the  road  of 
sufficient  size  to  permit  a  man  to  fall 
under  the  guard  rail  and  down  the  em- 
bankment. 

[See  13  R.  C.  L.  501.] 

Trial  —  jury  —  contributory  neg- 
ligence. 

4.  The  question  of  the  contributory 


negligence  of  a  pedestrian  killed  by 
falling  into  a  washed-out  gully  in  the 
highway,  which  permitted  his  body  to 
go  under  the  guard  rail  and  down  the 
embankment  on  top  of  which  the  high- 
way was  located,  where  no  one  saw 
the  accident  and  the  evidence  as  to 
whether  or  not  he  was  intoxicated  was 
conflicting,  is  for  the  jury. 
[See  13  R.  C.  L.  521  et  seq.] 

—  abuse  of  witness  —  admonition. 

5.  Conduct  of  counsel  in  abusing  a 
witness  in  argument  by  referring  to 
him  as  a  drunkard  and  guttersnipe 
cannot  be  cured  by  mere  admonition 
to  the  jury. 

[See  2  R.  C.  L.  436.] 

Appeal  —  error  —  unjustified  remarks 
of  counsel. 

6.  It  is  prejudicial  error  for  counsel 
for  plaintiff  in  arguing  a  case  brought 
to  recover  damages  for  injuries  to  a 
pedestrian  in  a  highway,  to  state  with- 
out support  of  testimony  that  the  rep- 
resentative and  clean  nice  people  of 
the  town  are  not  in  the  court  defend- 
ing the  suit. 

[See  2  R.  C.  L.  242.] 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Potter  County  refusing  to  enter  judgment  in  its  favor  notwithstanding 
a  verdict  for  plaintiff  in  an  action  brought  to  recover  damages  for  the 
death  of  plaintiff's  husband,  alleged  to  have  been  caused  by  the  negligence 
of  the  supervisors  of  the  defendant  township.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Archibald  F.  Jones  slnd  R. 
R  Lewis,  for  appellant: 

There  were  no  facts  or  circum- 
stances proved  from  which  the  jury 
could  reasonably  infer  that  the  fatal 
injury  to  the  decedent  was  caused  by 
the  negligence  of  the  defendant. 

Allen  V.  Willard,  57  Pa.  380;  Bailey 
V.  Brown  Twp.  190  Pa.  530,  42  Atl.  951, 
6  Am.  Neg.  Rep.  193;  Glancy  v.  Mc- 
Kees  Rocks,  243  Pa.  216,  89  Atl.  972; 
Runkle  v.  Pittsburgh,  238  Pa.  349,  86 
Atl.  199;  Allen  v.  Kingston  Coal  Co. 
212  P^.  54,  61  Atl.  572;  Stringert  v. 
Ross  Twp.  179  Pa.  614,  36  Atl.  345,  1 
Am.  Neg.  Rep.  164. 

Under  the  facts  testified  to,  no  rea- 
sonable inference  could  be  drawn  that 
the  decedent  was  injured  without  neg- 
ligence on  his  part. 

Mueller  v.  Ross  Twp.  152  Pa.  899,  25 
Atl.  604;  Conrad  v.  Upper  Augusta 
Twp.  200  Pa.  337,  49  Atl.  770,  10  Am. 
Neg.  Rep.  185;  Brendlinger  v.  New 
Hanover  Twp.  148  Pa.  93,  23  Atl.  1105; 
Burns  v.  Bradford,  137  Pa.  361,  11 
L.R.A.  726,  20  Atl.  997 ;  Erie  V.  Magill, 
101  Pa.  616,  47  Am.  Rep.  739. 

It  was  error  to  refuse  to  withdraw  a 
juror  and  continue  the  case. 

Holden  v.  Pennsylvania  R.  Co.  169 
Pa.  1,  32  Atl.  103;-Saxton  v.  Pittsburg 
R.  Co.  219  Pa.  492,  68  Atl.  1022;  HoUis 
v.  United  States  Glass  Co.  220  Pa.  49, 
69  Atl.  55;  McKahan  v.  Baltimore  & 
0.  R.  Co.  223  Pa.  1,  72  Atl.  251,  16 
Ann.  Cas.  173;  Surface  v.  Bentz,  228 
Pa.  610,  77  Atl.  922,  21  Ann.  Cas.  215; 
Connelly  v.  Pittsburg  R.  Co.  230  Pa. 
366,  79  Atl.  635;  Becker  v.  Philadel- 
phia Rapid  Transit  Co.  245  Pa.  462,  91 
Atl.  861;  Cook  v.  Erie  Electric  Motor 
Co.  225  Pa.  91,  73  Atl.  1060. 

Messrs.  F.  A.  Stebbins  and  W.  K. 
Swetland,  for  appellee: 

The  question  of  contributory  neg- 
ligence of  deceased  was  one  of  fact 
for  the  jury. 

Iseminger  v.  York  Haven  Water  & 
P.  Co.  206  Pa.  591,  56  Atl.  66;  Clark 
v.  Philadelphia,  46  Pa.  Super.  Ct.  253 ; 
Milliren  v.  Sandy  Twp.  29  Pa.  Super. 
Ct.  580;  Steck  v.  Allegheny,  213  Pa. 
573,  62  Atl.  1115;  Hendricks  v.  Schuyl- 
kill Twp.  16  Pa.  Super.  Ct.  508;  Frey 
V.  Pennsylvania  R.  Co.  244  Pa.  443,  90 
Atl.  798;  Sturtz  v.  Delaware,  L.  &  W. 
R.  Co.  225  Pa.  249,  74  Atl.  30 ;  Howett 
V.  Philadelphia,  W.  &  B,  R.  Co.  166  Pa. 
607,  31  Atl.  336;  Councilman  v.  Gale- 
ton,  49  Pa.  Super.  Ct.  138;  Sprowls  v. 
Morris  Twp.  179  Pa.  219,  36  Atl.  242, 
1  Am.  Neg.  Rep.  169;  Giovanelli  v. 
Erie  R.  Co.  228  Pa.  33,  76  Atl.  424; 


Merriman  v.  Phillipsburg,  158  Pa.  78, 
28  Atl.  122. 

The  remarks  made  by  counsel  did 
no  injury  to  defendant,  and  his  rights 
were  properly  protected  by  the  court 
in  its  charge  to  the  jury. 

Com.  V.  Shields,  50  Pa.  Super.  Ct.  1 ; 
Com.  V.  Weber,  167  Pa.  163,  31  Atl. 
481 ;  United  States  Circle  Swing  Co.  v. 
Reynolds,  224  Pa.  577,  73  Atl.  982; 
Moore  v.  Neubert,  21  Pa.  Super.  Ct. 
144;  Com.  v.  Greason,  204  Pa.  64,  53 
Atl.  539;  Com.  v.  Striepeke,  32  Pa. 
Super.  Ct.  82;  Miller  v.  Philadelphia 
Rapid  Transit  Co.  231  Pa.  627,  80  Atl. 
1108;  Lopresti  v.  Sulkin,  49  Pa.  Super. 
Ct.  417. 

Potter,  J.,  delivered  the  opinion  of 
the  court: 

In  this  action  of  trespass,  the 
plaintiff  sought  to  recover  damag:e8 
from  the  township  of  Sylvania, 
Potter  county,  for  the  death  of  her 
husband,  Charles  R.  Dannals,  which 
she  alleged  was  due  to  the  negH- 
gence  of  the  supervisors  of  the 
township. 

It  appears  that  on  April  11,  1914, 
about  8  o'clock  in  the  evening, 
while  walking  on  a  public  road  in 
the  defendant  township,  near  the 
village  of  Costello,  Charles  R.  Dan- 
nals fell  down  an  embankment  at 
the  side  of  the  road,  upon  railroad 
tracks  which  were  below,  and  re- 
ceived injuries  which  caused  his 
death.  Plaintiff  alleged  that  there 
was  a  gully  or  washout  in  the  road, 
extending  from  the  outer  wheel 
track  under  the  guard  rail  to  the 
embankment,  which  was  dangerous 
to  travelers  on  the  highway ;  that  it 
remained  in  that  condition  for  sev- 
eral months  prior  to  the  accident, 
and  that  Dannals's  fall  had  been 
caused  by  his  stepping  into  this 
gully  in  the  darkness.  The  main- 
tenance of  this  dangerous  condition 
of  the  road,  and  the  failure  to  re- 
pair the  road,  was  the  negligence 
charged.  On  the  part  of  defend- 
ant, the  dangerous  condition  of  the 
road  was  denied,  and  it  was  further 
contended  that  Dannals  was  intoxi- 
cated at  the  time,  and  that  the  acci- 
dent was  due  to  his  own  negligence 
resulting  from  his  intoxication. 
The  questions  of  defendant's  negli- 
gence and  the  contributory    negli- 
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gence  of  the  plaintiff's  husband 
were  submitted  to  the  jury.  The 
verdict  was  for  plaintiff,  and  de- 
fendant has  appealed. 

The  first  assignment  of  error  is 
to  the  refusal  of  the  court  below  to 
enter  judgment  in  favor  of  defend- 
ant non  obstante  veredicto.  Counsel 
for  appellant  argue  that  there  was 
no  direct  proof  that  decedent's  fall 
was  caused  by  the  hole  in  the  road, 
and  that  no  facts  were  shovra  from 
i^ch  such  an  inference  could  fairly 
be  drawn.  They  also  urge  that  the 
presumption  that  decedent  was 
sober  was  rebutted,  and  that  the 
evidence  showed  that  decedent  must 
have  been  negligent  or  intoxicated, 
or  he  would  not  have  fallen. 

It  is  true  that  no  one  saw  the  fall. 
But  it  is  undisputed  that  just  be- 
fore the  accident  Mr.  Dannals  was 
leading  a  blind  horse  along  the 
road.  He  was  accompanied  by  Mr. 
Glover,  who  carried  a  lighted  lan- 
tern, as  the  night  was  dark.  Mr. 
Dannals  had  some  trouble  with  the 
horse,  and  Mr.  Glover  volunteered 
to  lead  it.  Shortly  afterwards  he 
looked  around,  and  Mr.  Dannals  had 
disappeared.  He  could  not  have 
gotten  out  of  sight,  Mr.  Glover  said, 
unless  he  had  fallen  over  the  edge 
of  the  road,  and,  upon  going  down 
to  the  railroad  track  to  make 
search,  he  found  Mr.  Dannals  un- 
conscious, and  so  badly  injured  by 
the  fall  that  he  died  the  same  night. 
There  was  evidence  tending  to 
show  that  a  hole  or  washout  had 
been  permitted  to  exist  at  that  spot, 
at  the  side  of  the  road,  for  some 
months  prior  to  the  accident,  and 
that  it  extended  from  a  point  near 
the  wagon  track  to  the  top  of  the 
embankment,;. and  under  the  guard 
rail  was  about  3  feet  wide,  and  from 
5  to  7  feet  deep,  measuring  from 

the  guard  rail,  and 
Jll^l^^^on^  that  the  hole  was 
m^wrnr!  large  enough  for  a 

man  to  fall  into.  If 
he  did  so,  he  might  go  under  the 
guard  rail  and  down  the  embank- 
ment. We  think  the  testimony  was 
sufficient  to  take  the  case  to  the 
jury  on  the  question  of  defendant's 


negligence  in  permitting  a  danger- 
ous hole  to  remain  in  the  highway. 
As  to  whether  there  was  sufficient 
proof  that  the  death  of  plaintiff's 
husband  resulted  from  the  negli- 
gence of  defendant,  the  case  at  bar 

falls  within  the  Evitience- 
prmciples  stated  m  aviiiciencr— 
Ferry  v.  Philadel-  ^""'^  ^'  *^"*'*- 
phia  Rapid  Transit  Co.  232  Pa. 
403,  81  Atl.  426,  where  it  was  said 
(p.  405) :  "In  actions  of  this  char- 
acter, there  must,  of  course,  be  af- 
firmative proof  of  negligence,  be- 
fore recovery  can  be  had.  But  it  is 
not  always  essential  that  there 
should  be  an  eyewitness  of  the  oc- 
currence. The  proof  may  be  fur- 
nished by  the  circumstances  them- 
selves. The  test  is  whether  they 
are  such  as  to  satisfy  reasonable 
and  well-balanced  minds  that  the 
accident  resulted  from  the  negli- 
gence of  the '  defendant.  The  dis- 
cussion of  this  principle  by  Judge 
Agnew,  in  Allen  v.  Willard,  57  Pa. 
374,  is  instructive.  The  doctrine 
there  laid  down  was  cited  with  ap- 
proval and  applied  by  our  brother 
Stewart  in  the  late  case  of  Tucker  v. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  227 
Pa.  66,  75  Atl.  991,  where  he  said 
with  reference  to  the  facts  then  be- 
fore him:  *No  one  witnessed  the 
occurrence,  and,  therefore,  no  one 
can  testify  how  it  did  actually  hap- 
pen. The  case  is  not  very  peculiar 
in  this  respect.  Accidents  in  which 
life  is  lost  not  infrequently  occur 
unwitnessed.  Such  fact  in  itself 
does  not  operate  to  protect  one 
whose  negligence  can  be  shown, 
from  the.  general  situation  and  cir- 
cumstances, to  have  been  the  oper- 
ative cause.  When  these  are  such  a^ 
to  satisfy  reasonable  and  well- 
balanced  minds  that  the  accident  re- 
sulted from  the  negligence  of  the 
party  charged,  liability  attaches.' 
Other  late  cases  in  which,  while 
there  were  no  eyewitnesses  of  the 
accident,  it  was  held  that  the  cir- 
cumstances were  such  as  to  require 
the  submission  of  the  question  of 
negligence  to  the  jury,  are  Hender- 
son V.  Continental  Ref .  Co.  219  Pa. 
384,  123  Am.  St.  Rep.  668,  68  Atl. 
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968,  and  Milium  v.  Lehigh  &  W.  B. 
Coal  Co.  225  Pa.  214,  73  Atl.  1106. 
See  also  the  opinion  in  McManamon 
V.  Hanover  Twp.  232  Pa.  439,  81 
Atl.  440."  In  the  last  case,  it  ap- 
peared that  the  dead  body  of  plain- 
tiff's husband  was  found  in  a  cut  in 
a  public  highway  of  the  defendant 
township,  at  the  foot  of  an  embank- 
ment over  which  ran  a  path  in  the 
direction  of  his  home,  and  on  which 
he  had  been  seen  a  short  time  be- 
fore, apparently  returning  home. 
The  condition  of  the  body  indicated 
that  he  had  broken  his  neck  by  fall- 
ing over  the  embankment.  Mr. 
Justice  Moschzisker  said  (p.  443) : 
"No  one  saw  the  decedent  fall,  and 
how  the  accident  happened  can  be 
determined  only  by  inferences  to  be 
drawn  from  the  known  facts.  As 
before  stated,  the  jury  might  have 
found  the  facts  as  we  have  out- 
lined them,  and  hence  it  could  not  be 
said  as  a  matter  of  law  that  the  de- 
fendant township  was  not  guilty  of 
negligence  in  failing  to  guard  this 
vertical  cut  on  a  populated  main 
street." 
The  comment  of  the  court  in  that 

Trial-Jury-.  ^^^e    aS   tO    the    POS- 

contribvtorT  siblo  Contributory 
ne«ii«ence.  nogligence    of    the 

decedent  is  equally  applicable  here. 
It  was  there  said :  "The  remaining 
question  is.  Under  the  circum- 
stances could  it  be  ruled  as  a  mat- 
ter of  law  that  the  decedent  was 
guilty  of  contributory  negligence  in 
using  this  unguarded  path  along 
the  edge  of  the  cut?  The  path  was 
the  usual  way  for  the  people  of  the 
community  to  reach  the  houses  on 
the  embankment,  and  the  mere  fact 
that  there  was  another  way,  or  that 
the  way  chosen  had  points  of 
danger  which  must  have  been 
known  to  the  decedent,  would  not  be 
enough,  necessarily,  to  convict  him 
of  contributory  negligence." 

Counsel  for  appellant  have  cited 
in  support  of  their  position  the  de- 
cision in  Glancy  v.  McKees  Rocks, 
243  Pa.  216,  89  Atl.  972,  where  the 
facts  are  quite  similar  to  those  in 
McManamon  v.  Hanover  Twp.  su- 
pra;  but    the   plaintiff's    evidence 


showed  that,  at  the  time  the  plain- 
tiff's husband  was  last  seen  shortly 
before  his  death,  "he  was  badly  in- 
toxicated and  had  been  for  some 
hours,  although  he  was  able  to 
walk."  This  fact,  it  was  held,  was 
sufficient  to  prevent  the  jury  from 
finding  that  the  negligence  of  de- 
fendant was  the  proximate  cause  of 
his  fall,  and,  therefore,  judgment 
was  entered  for  defendant.  In  the 
case  at  bar  the  question  whether 
Mr.  Dannals  was  intoxicated  at  the 
time  of  the  accident  was  in  dispute, 
and  it  was  submitted  to  the  jury  in 
a  charge  no  part  of  which  is  as- 
signed as  error. 

The  second  assignment  of  error 
is  to  the  action  of  the  trial  judge  in 
overruling  a  motion,  made  by  de- 
fendant's counsel,  to  withdraw  a 
juror  and  continue  the  case,  on  ac- 
count of  alleged  improper  remarks 
made  by  plaintiff's  counsel  in  bis 
final  address  to  the  jury. 

1.  Counsel  said,  referring  to  one 
of  defendant's  witnesses:  "The 
slums  of  the  community  were  dug 
over  to  dig  out  that  drunkard  that 
has  slept  in  the  jails  more  nights 
than  you  or  I  can  tell  it.  Don't  you 
think  I  don't  know  that  drunkard 
and  guttersnipe  that  has  been  a 
disgrace  to  our  community  since  he 
come  there." 

2.  Another  remark  which  he  made 
was  this:  "Andrew  Burleson  is 
one  of  the  largest  taxpayers  in  this 
township.  Has  he  said  a  word,  has 
he  gone  on  the  stand?" 

3.  Another  statement  to  which 
exception  was  taken  was  this :  "Let 
me  tell  you  that  the  representative 
people  of  Sylvania  township  are  not 
here.  The  supervisors  are  here  by 
reason  of  our  requesting  them  to  be 
here  at  the  end  of  a  summons.  With 
a  very  few  exceptions,  the  clean, 
nice  men  of  Sylvania  township  are 
as  far  away  as  the  north  line  is 
from  the  south  line.  The  people  of 
Sylvania  township  made  a  mistake 
in  electing  their  officers,  and  very 
likely  they  will  take  care  of  that 
hereafter." 

It  is  not  disputed  that  all  of  the 
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above  language  was  used  by  plain* 
tiflTs  counsel,  though  it  is  argued 
that  it  has  not  been  properly 
brought  on  the  record.  There  was 
no  evidence  in  the  case  to  warrant 
any  of  tiie  statements  made. 

Counsel  for  appellee  object  to  the 
manner  in  which  the  remarks  of 
counsel  in  the  present  case  were 
placed  on  the  record  for  review, 
and  cites  Com.  v.  Shields,  50  Pa. 
Super.  Ct.  1,  as  stating  that  the 
recognized  method  of  putting  such 
remarks  on  the  record  '^is  to  call  the 
court's  attention  to  them  at  the 
time,  request  that  they  be  placed  on 
the  notes  of  trial,  and  except  to  the 
court's  ruling  upon  the  motion  to 
withdraw  a  juror  and  continue  the 
case,  or  other  similar  motions.'' 
That  was  precisely  what  was  done 
in  the  present  case.  Ck>unsel  for  de- 
fendant moved  the  court  to  place 
the  remarks,  as  taken  down  by  the 
oflScial  court  stenographer,  on  rec- 
ord, with  defendant's  exception 
thereto,  and  that  the  court  with- 
draw a  juror,  and  continue  the  case 
at  plaintiff's  costs.  The  remarks 
were  placed  on  the  record  and  certi- 
fied to  by  the  official  stenographer 
and  the  trial  judge.  Subsequently, 
in  his  charge,  the  judge  called  the 
attention  of  the  jury  to  the  remarks 
iEind  commented  upon  them.  Appel- 
lee expressly  concedes  that  the  re- 
marks, as  printed,  were  made  by 
counsel  while  addressing  the  jury. 
Counsel  for  appellee  state  that  an 
apology  for  any  misstatement  was 
made,  but  counsel  for  appellant  as- 
sert that  the  remarks  were  not 
withdrawn,  and  no  apology  was 
made.  The  record  shows  neither 
apology  nor  withdrawal. 

In  his  charge  the  trial  judge  di- 
rected the  attention  of  the  jury  to 
the  motion  to  withdraw  a  juror  and 
continue  the  case.  He  said  to  them 
that  in  so  far  as  the  attack  on  the 
witness  was  concerned  there  was  no 
evidence  on  the  point,  that  the  re- 
mark was  highly  improper,  and 
that  the  jury  must  disregard  it  en- 
tirely.   Also  that  in  passing  on  the 


testimony  of  the  witness  referred 
to,  and  of  all  the  witnesses,  they 
must  be  guided  by  what  they  had 
themselves  seen  of  them,  and  not  by 
any  remarks  of  counsel.  As  to  the 
statement  in  regard  to  Burleson, 
the  judge  said  that  it  made  no  dif- 
ference whether  a  man  is  a  taxpay- 
er or  not,  his  testimony  must  be 
construed  by  the  same  rules  to 
which  he  had  already  referred. 
The  judge  said  he  did  not  consider 
the  other  objections  material,  and 
concluded:  "We  do  not  imagine 
that  anything  counsel  has  said  in 
this  regard  will  have  any  influence 
on  the  minds  of  this  jury;  we  cer- 
tainly hope  it  will  not."  He  then 
overruled  the  motion,  and  granted 
an  exception  to  defendant. 

In  liopresti  v.  Sulkin,  49  Pa. 
Super.  Ct.  417,  Judge  Rice  said: 
**The  general  rule  is  that  a  motion 
to  withdraw  a  juror  and  continue 
the  case,  upon  the  ground  of  objec- 
tionable remarks  made  by  counsel  in 
addressing  the  jury,  is  addressed 
to  the  sound  judicial  discretion 
of  the  trial  court,  and  its  re- 
fusal of  the  motid  is  reviewable 
only  for  abuse  of  discretion.  .  .  . 
But  tjiere  are  certain  kinds  of  ob- 
jectionable remarks  which  have 
been  held  to  be  so  prejudicial  in 
their  nature  as  to  be  beyond  correc-. 
tion  by  any  admonition  the  court 
may  give  the  jury  to  disregard 
them."  The  remarks  of  which  com- 
plaint is  here  made  ^^^^^^  ^^ 
are  within  the  lat-  witnem*-? 
ter  class.  The  abuse  »*"«»«"»»• 
of  the  witness  by  counsel  was  out- 
rageous, and  the  insulting  language 
used  was  without  palliation  or  ex- 
cuse. The  comments  of  counsel,  as 
Mr.  Justice  Green  said  in  Holden  v. 
Pennsylvania  R.  Co.  169  Pa.  1,  32 
Atl.  103,  "were  of  the  most  offensive 
and  reprehensible  character,  not 
sustained  by  any  evidence  in  the 
cause,  and  justly  deserving  the  se- 
vere censure  of  the  court.  Wit- 
nesses are  entitled  to  the  protection 
of  the  court.  It  was  not  enough  for 
the  trial  judge  to  characterize  the 
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remarks  as  highly  improper,  and  to 
instruct  the  jury  to  disregard  them. 

The    only    effective 

^TZriYJ^lr^^"^'^  method  of  correct- 

ing  the  mischief 
was  to  withdraw  a  juror  and  con- 
tinue the  case.  The  reflection  upon 
defendant  by  counsel,  in  his  state- 
ment that  the  representative  and 
clean,  nice  people  of  the  township, 
with  a  very  few  exceptions,  were 
not  in  court  defending  the  suit,  was 


also    unjustified.     These    remarks 

were  not  supported 

by  anything  in  the  nf/i.TtiiiSd'*'" 

testimony  and  were  JS^','JS'  •' 

manifestly  intended 

to  prejudice  the  jury  against  the 

defense  which  was  made  on  behalf 

of  the  township. 

The  second  assignment  of  error 
is  sustained,  and  the  judgment  is 
reversed,  with  a  venire  facias  de 
novo. 


ANNOTATION- 
Abuse  of  witness  by  counsel  as  ground  for  new  trial  or  revertaL 


I.  Introductory,  414. 

II.  Generally,   414. 

III.  Abuse  in  examination,  414. 

IV.  Abuse  in  statement  to  court  or  coun- 

sel, 420. 
V.  Abuse  in  argument: 

a.  Remarks  outside  evidence,  421. 

b.  Remarks  based  on  evidence,  423. 

I.  Introductory, 

It  is  the  purpose  of  this  note  to  treat 
only  those  cases  in  which  the  question 
arises  whether,  because  of  the  abusive 
and  vituperative  character  of  an  at- 
tack by  counsel  on  a  witness,  a  new 
trial  should  be  granted  or  the  case  re- 
versed on  appeal.  Cases  involving 
legitimate  comment  on  the  credibility 
of  a  witness  as  affected  by  his  manner 
of  testifying,  the  nature  of  testimony, 
his  relationship  to  the  parties,  etc.,  are 
excluded,  as  are  cases  dealing  with  in- 
vective directed  to  a  party  to  the 
cause. 

I/.  Oenerally, 

Uncalled-for  personal  abuse  by 
counsel  of  witnesses,  whether  during 
the  course  of  examination  or  in  his 
argument  before  the  jury,  when  cal- 
culated to  inflame  the  passions  of  the 
jury  and  materially  prejudice  the  case 
adversely  to  the  party  complaining,  if 
allowed  to  go  uncorrected  by  the  court, 
will  afford  ground  for  a  reversal. 
People  V.  Bielfus  (1886)  59  Mich.  576, 
26  N.  W.  771;  Young  v.  Kinney  (1907) 
79  Neb.  421,  112  N.  W.  558;  Huber  v. 
Miller  (1902)  41  Or.  103,  68  Pac.  400. 

In  Young  v.  Kinney  (1907)  79  Neb. 
421,  112  N.  W.  558,  while  the  nature 


of  the  remarks  made  by  counsel  did 
not  fully  appear,  the  court,  holding 
them  to  have  gone  beyond  the  limit  of 
legitimate  argument,  said:  "Unwar- 
ranted and  unreasonable  assaults  up* 
on  witness  and  parties  are  reprehen- 
sible, and,  to  the  extent  that  they  tend 
to  prejudice  a  jury  and  procure  a  ver- 
dict under  the  influence  of  passion  and 
prejudice,  they  are  erroneous,  and  will 
not  be  countenanced  by  the  courts." 

And  so,  where  counsel  go  outside  of 
the  evidence  in  attacking  the  charac* 
ter  of  a  witness,  it  has  been  held  to 
be  error  if  not  corrected  by  the  court 

Arkansas.— -Burks  v.  State  (1904)  72 
Ark.  461,  82  S.  W.  490. 

Illinois. — Libby,  McNeill  &  Libby  v. 
Cook  (1905)  123  111.  App.  574,  afi&nned 
in  (1906)  222  111.  206,  78  N.  E.  599. 

Iowa.— Belcher  v.  Ballou  (1904) 
124  Iowa,  507,  100  N.  W.  474;  State  v. 
Peirce  (1916)  —  Iowa,  — ,  159  N.  W. 
1050. 

Michigan.— People  v.  Kahler  (1892) 
93  Mich.  625,  53  N.  W.  826 ;  Mott  v. 
Detroit,  G.  H.  &  M.  R.  Co.  (1899)  120 
Mich.  127,  79  N.  W.  3;  People  v.  Huff 
(1913)  173  Mich.  620,  139  N.  W.  1033. 

Missouri. — State  v.  Ackley  (1916) 
—  Mo.  — ,  183  S.  W.  291. 

New  Hampshire. — Perkins  v.  Hurley 
(1888)  64  N.  H.  524,  15  Atl.  21. 

Texas. — Texas  &  P.  R.  Co.  v.  Rea 
(1901)  27  Tex.  Civ.  App.  549,  65  S.  W. 
1115;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Washington  (1906)  42  Tex.  Civ.  App. 
380,  92  S.  W.  1054;  Tyler  v.  State 
(1904)  46  Tex.  Crim.  Rep.  10,  79  S. 
W.  558. 
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But  when  arguing  within  the  limits 
of  admitted  or  controverted  facts,  the 
counsel  should  enjoy  the  greatest  lat- 
itude consistent  with  decorum  and  a 
reasonable  ambition  to  succeed  by 
honorable  means. 

Georgia.— Thomas  v.  State  (1892) 
90  Ga.  437,  16  S.  E.  94,  9  Am.  Crim. 
Rep.  158;  Taffe  v.  State  (1892)  90 
Ga.  459,  16  S.  E.  204;  Dale  v.  State 
(1892)  88  Ga.  552,  15  S.  E.  287. 

Illinois. — Chicago  City  R.  Co.  v. 
Bennett  (1905)  214  111.  26, 73  N.  E.  343; 
Commonwealth  Electric  Co.  v.  Rose 
(1905)  214  111.  545,  73  N.  E.  780;  Peo- 
ple V.  Dear  (1918)  286  111.  142,  121 
N.  E.  615;  Chicago  City  R.  Co.  v. 
Shreve  (1906)  128  111.  App.  462,  af- 
firmed in  (1907)  226  111.  530,  80  N.  E. 
1049. 

Indiana.— Schlotter  v.  State  (1891) 
127  Ind.  493,  27  N.  E.  149 ;  Lake  Erie 
&  W.  R.  Co.  V.  Close  (1892)  5  Ind.  App. 
444,  32  N.  E.  588. 

Iowa.— State  v.  Hudson  (1899)  110 
Iowa,  663,  80  N.  W.  232 ;  State  v.  Now- 
ells  (1906)  135  Iowa,  53,  109  N.  W. 
1016;  State  v.  Criswell  (1910)  148 
Iowa,  254,  127  N.  W.  65. 

Michigan.— People  v.  Wirth  (1896) 
108  Mich.  307,  66  N.  W.  41 ;  People  v. 
Tubbs  (1907)  147  Mich.  1,  110  N.  W. 
132;  Beck  v.  Ann  Arbor  R.  Co.  (1909) 
156  Mich.  252,  120  N.  W.  983. 

Miasouri.  —  Gidionsen  v.  Union 
Depot  R.  Co.  (1895)  129  Mo.  392,  31 
S.  W.  800;  Franklin  v.  St.  Louis  &  M. 
River  R.  Co.  (1905)  188  Mo.  533,  87 
S.  W.  930. 

Montana. — State  v.  Papp  (1915)  51 
Mont.  405,  153  Pac.  279. 

Nebraska.— Tatum  v.  State  (1901) 
61  Neb.  229,  85  N.  W.  40. 

New  York. — Loudoun  v.  Eighth  Ave. 
R.  Co.  (1E97)  16  App.  Div.  152,  44  N. 
Y.  Supp.  742,  2  Am.  Neg.  Rep.  419,  re- 
versed on  other  grounds  in  (1900)  162 
N.  Y.  380,  56  N.  E.  988. 

North  Carolina. — Cawfield  v.  Ashe- 

ville  Street  R.  Co.   (1892)   111  N.  C. 

597,  16  S.  E.  703,  6  Am.  Neg.  Cas.  116. 

Oregon.— Huber  v.  Miller  (1902)  41 

Or.  108,  68  Pac,  400. 

Texas. — Missouri,  K.  &  T.  R.  Co.  v. 
Follin  (1902)  29  Tex.  Civ.  App.  512, 
68  S.  W.  810;  Sterling  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  (1905)  38  Tex.  Civ.  App. 


451,  86  S.  W.  655;  Thurman  v.  State 
(1919)  —  Tex.  Crim.  Rep.  — ,  211  S. 
W.  785. 

Vermont— Morrill  v.  Palmer  (1894) 
68  Vt.  1,  33  L.R.A.  411,  33  Atl.  829. 

Wisconsin.- Vogel  v.  State  (1909) 
138  Wis.  315,  119  N.  W.  190. 

In  People  v.  Tubbs  (1907)  147  Mich. 
1,  110  N.  W.  132,  the  court  held  that 
a  statement  of  counsel  that  the  tes- 
timony of  a  witness  was  a  "damnable 
yarn,"  being  based  on  matter  in  the 
record,  became  a  question  of  good 
taste  and  not  a  law,  saying:  "Courts 
have  seldom  reversed  convictions  in 
criminal  cases  for  the  language  of  the 
prosecutor  in  denouncing  the  conduct 
of  a  respondent,  or  a  witness,  when 
such  language  is  based  upon  the  rec- 
ord. They  frequently  reverse  cases 
where  the  prosecutor  has  thrown  his 
own  belief  into  the  scale,  or  has  based 
an  argument  on  matters  not  appearing 
on  the  record,  or  used  language  clearly 
prejudicial.  Courts  will  be  very  slow 
to  reverse  a  case  for  the  language  of 
the  prosecutor,  which,  in  his  judgment 
and  that  of  the  trial  court,  is  based 
upon  the  evidence  in  the  case.  The 
language  complained  of  was  based  up- 
on the  evidence,  and  'became  a  ques- 
tion of  good  taste,  and  not  of  law.' " 

And  in  Chicago  City  R.  Co.  v.  Shreve 
(111.)  supra,  it  was  said:  "Courts 
have  said  that  fierce  and  just  invec- 
tive, when  based  upon  the  facts  and 
all  legitimate  inferences  to  be  drawn 
from  such  facts,  are  not  discoun- 
tenanced. Counsel  may  rightfully  ar- 
raign both  the  conduct  of  the  parties 
and  impugn,  justify,  or  condemn  mo- 
tives, assail  the  credibility  of  the  wit- 
nesses, or  challenge  the  incoherency 
or  inconsistency  of  their  testimony, 
when  justified  by  the  record." 
,  Similarly,  it  has  been  ^held  that 
where  on  the  evidence  the  verdict  was 
clearly  right,  misconduct  of  counsel  in 
examining  a  witness  might  be  passed 
over,  but  where  the  evidence  was  con- 
flicting, such  misconduct  will  warrant 
a  reversal.  Chicago  City  R.  Co.  v. 
Barron  (1894)  57  UL  App.  469.  The 
court  stated  the  rule  as  follows :  "To 
quote  all  of  the  remarks  made  by  coun- 
sel for  the  plaintiff  during  this  trial, 
which  we  deem  highly  improper,  would 
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occupy  too  much  space  and  serve  no 
good  purpose.  It  is  sufficient  to  say 
that  each  person  who  is  called  as  a 
witness,  whether  high  or  low,  rich  or 
poor,  of  good  or  ill  repute,  of  an 
orderly  or  dissolute  life,  has,  while 
upon  the  witness  stand,  an  absolute 
right  to  respectful  treatment.  The 
witness  is  there  not  simply  of  his  own 
accord,  but  at  the  command  of  the 
law,  and  counsel  have  no  right,  while 
he  is  upon  the  stand,  to  treat  him  oth- 
erwise than  if  he  was  the  highest 
gentleman  in  the  land.  Counsel  may 
think,  and  it  may  be  the  case,  that  the 
business  which  the  witness  follows  is 
nefarious,  or  his  life  disreputable,  but 
the  witness,  while  he  may  be  made  to 
testify  to  facts  which  show  such  to 
be  the  case,  is  not,  in  the  course  of 
an  examination,  to  have  his  life  char- 
acterized by  counsel  as  disreputable  or 
wicked,  and  the  instances  are  exceed- 
ingly rare  in  which,  while  a  witness 
is  upon  the  stand,  it  is  proper  in  dis- 
cussion carried  on  with  the  court,  to 
speak  offensively  of  the  life  and  char- 
acter of  such  witness.  Nor  ought 
counsel,  in  moving  to  exclude  tes- 
timony which  a  witness  has  given,  to 
characterize  it  as  'scandalous  and  in- 
famous;' such,  indeed,  it  may  really 
be,  but  there  is  no  necessity  at  such 
a  time  for  so  speaking  of  it.  The  wit- 
ness is  where  he  is  because  the  law  re- 
quires it,  and  while  in  a  place  from 
which  he  cannot  resent  insulting 
things  said  to  or  of  him,  he  is  entitled 
to  the  protection  of  the  court.  As  we 
have  before  said,  counsel  will  not  in- 
dulge in  such  conduct  if  they  under- 
stand that  verdicts  thus  obtained  will 
not  be  sustained." 

In  State  v.  Nowells  (1906)  135 
Iowa,  53,  109  N.  W.  1016,  it  was  held 
that,  in  view  of  the  fact  that  the  court 
was  of  the  opinion  that  the  conviction 
of  the  defendant  was  clearly  sustained 
by  the  evidence,  misconduct  of  counsel 
in  attacking  witnesses  in  his  argument 
was  not  reversible  error. 

In  People  v.  Duncan  (1914)  261 
HI.  339,  103  N.  E.  1043,  it  was  held 
that,  although  the  cross-examination 
was  improper  because  of  the  insinua* 
tions  against  the  character  of  a  wit- 
ness, it  was  not  reversible  error  where 


the  evidence  was  of  minor  importance 
only. 

It  is  usually,  however,  within  the 
discretion  of  the  trial  judge  to  deter- 
mine whether  counsel  transcend  the 
limits  of  professional  duty  and  propri- 
ety in  criticizing  witnesses,  and  the 
exercise  of  this  discretion  is  not  the 
subject  of  review,  except  where  they 
are  permitted  to  travel  out  of  the  rec- 
ord, or  to  persist  in  disregarding  the 
admonitions  of  the  trial  judge,  or  to 
indulge  in  remarks  of  material  char- 
acter so  grossly  unwarranted  and  im- 
proper as  to  be  clearly  injurious  to 
the  rights  of  the  party  assailed.  Lake 
Erie  &  W.  R.  Co.  v.  Close  (1892)  5 
Ind.  App.  444,  32  N.  E.  588 ;  Gidionsen 
v.  Union  Depot  R.  Co.  (1895)  129  Mo. 
392,  31  S.  W.  800;  Cawfield  v.  Asheville 
Street  R.  Co.  (1892)  111  N.  €•  597,  16 
S.  E.  703,  6  Am.  Neg.  Cas.  116;  Davis 
v.  Kerr  (1906)  141  N.  C-  11,  63  S.  E. 
519;  Huber  v.  Miller  (1902)  41  Or. 
103,  68  Pac.  400. 

In  Gidionsen  v.  Union  Depot  R.  Co. 
(1895)  129  Mo.  392,  31  S.  W.  800,  it 
was  said :  "To  tell  the  effect  upon  the 
jury  of  this  or  that  epithet,  invectives, 
sarcasm,  or  denunciation  that  may  be 
used  by  opposing  counsel  during  the 
course  of  argument,  the  trial  court, 
as  a  rule,  is  better  prepared  than  we, 
and  unless  manifest  prejudice  has 
been  done,  this  court  will  not  inter- 
fere." 

In  Lake  Erie  &  W.  R.  Co.  v.  Close 
(1892)  5  Ind.  App.  444,  32  N.  E.  588, 
the  court  said :  "It  is  not  practicable 
to  confine  arguments  in  the  trial  of  a 
cause  to  a  punctilious  observance  of 
the  rules  of  debate,  but  they  must  be 
left  in  some  measure  to  the  sense  of 
honor  and  duty  of  the  advocate,  under 
the  discretionary  control  of  the  trial 
court,  and  there  must  have  been  a 
clear  violation  of  the  rules  of  fair 
discussion  to  justify  an  appellate 
court  in  disturbing  a  judgment  upon 
that  ground." 

III.  iiZm«e  in  eocaminaHon, 

Witnesses  are  entitled  to  respectful 
consideration  while  giving  their  tes- 
timony, and  it  is  the  duty  of  the  courts 
to  see  that  they  are  protected  from 
the  insinuations  and  attacks  of  coun- 
sel, whether  the  insinuations  or  at- 
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tacks  are  direct,  or  by  innuendo  in 
the  form  of  a  suggestive  question ;  and 
where  it  appears  that  such  a  course 
of  examination  is  manifestly  prejudi- 
cial to  a  party  it  will  constitute  ground 
for  reversal.  West  Chicago  Street  R. 
Co.  V.  Groshon  (1893)  51  IlL  App.  463; 
State  V.  Peirce  (1916)  —  Iowa,  — , 
169  N.  W.  1050;  Sullivan  v.  Deiter 
(1891)  86  Mich.  404,  49  N.  W.  261; 
People  V.  Cahoon  (1891)  88  Mich.  456, 
50  N.  W.  384;  People  v.  (Jottshall 
(1900)  123  Mich.  474,  82  N.  W.  274, 
13  Am.  Crim.  Rep.  630;  Coan  v. 
Brownstown  Twp.  (1901)  126  Mich. 
626,  86  N.  W.  130;  People  v.  Lieska 
(1910)  161  Mich.  630,  126  N.  W.  636; 
Sutton  v.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  (1898)  98  Wis.  158,  73  N.  W.  993. 

In  People  v.  Gottshall  (1900)  123 
Mich.  474,  82  N.  W.  274,  13  Am.  Crim. 
Rep.  630,  wherein  it  appears  that  it 
was  attempted  to  discredit  a  witness 
by  asking  him  if  he  had  never  attempt- 
ed to  commit  suicide,  and  if  he  were 
not  known  in  the  community  as  a  wife 
beater,  the  court,  holding  such  an  at- 
tack to  be  unjustifiable,  said :  "While 
it  is  the  well-settled  rule  that  the 
previous  life  and  character  of  a  wit- 
ness may  be  inquired  into  to  elicit 
facts  which  may  aid  the  jury  in  de- 
termining what  credence  they  will  at- 
tach to  his  testimony,  yet  it  is  the  duty 
of  the  courts  to  keep  such  examina- 
tions within  reasonable  bounds.  When 
it  is  manifest  that  the  design  or  effect 
ot  the  questions  is  not  to  elicit  facts, 
'  but  to  cast  suspicion  upon  the  char- 
acter and  credibility  of  the  witness, 
courts  must  intervene,  or  trials  will 
result  in  a  miscarriage  of  justice." 

In  West  Chicago  Street  R.  Co.  v. 
Groshon  (IlL)  supra,  it  appeared  that 
the  following  questions  were  asked 
on  cross-examination  of  two  witnesses 
ttnployed  by  the  defendant  railroad 
company  as  conductors :  "Are  you  the 
man  that  proposed  to  these  people 
that  were  succoring  this  injured  man, 
that  they  carry  him  on  their  backs  to 
the  drug  store,  instead  of  bothering 
your  train  to  carry  him?  Are  you 
that  conductor,  or  was  it  the  other 
fellow?"  And  afterward,  to  the  other: 
"Are  you  the  conductor  that  told  these 
young  men  that  were  assisting  Grosh-. 
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on  on  the  car,  that  they  better  carry 
him  on  their  back  to  the  drug  store, 
and  not  delay  the  train?"  Holding 
that  the  manner  of  phrasing  the  ques- 
tions was  insulting  and  improper,  the 
court  said:  "Witnesses  should  not  be 
insulted  when  on  the  stand,  nor  should 
their  examination  be  a  contest  of  skill 
or  nerves  between  witness  and  law- 
yer. .  •  •  There  is  a  sneer  in  each 
question,  most  marked  in  the  first: 
'Are  you  that  conductor,  or  was  it  the 
other  fellow?'  'Worth  makes  the  man, 
and  want  of  it,  the  fellow.'  Suppose 
that  on  the  street,  after  the  trial,  the 
witnesses  meeting  the  questioner,  one 
of  them  asks,  'Are  you  that  lawyer  that 
asked  us  questions,  or  was  it  the  other 
fellow?'  In  this  state  the  courts  have 
so  little  control  of  the  proceedings  be- 
fore them  that  really  no  other  way  is 
left  to  enforce  decorum  toward  wit- 
nesses, and  in  the  addresses  to  juries, 
than  to  grant  new  trials  for  breaches 
of  it." 

Likewise,  in  a  prosecution  for  mur- 
der, it  has  been  held  that  where  a  wit- 
ness, after  testifying  that  he  had  been 
a  friend  of  the  murdered  man,  stated 
that  he  had  heard  him  make  threats 
against  the  accused,  it  was  prejudicial 
error  for  the  prosecuting  attorney  to 
remark  in  the  hearing  of  the  jury, 
"And  this  is  the  favor  he  gets  in  re- 
turn," and  the  court  erred  in  refusing 
to  instruct  the  jury  to  disregard  the 
remark  of  the  prosecutor.  Kemper  v. 
State  (1911)  63  Tex.  Crim.  Rep.  1,  138 
S.  W.  1025,  wherein  it  was  said:  "A 
prosecuting  officer  has  no  righl;  to  crit- 
icize a  witness,  nor  to  condemn  him 
by  expressing  his  opinion,  during  the 
progress  of  the  case,  at  any  other  time 
or  in  any  other  manner  than  in  his 
argument  to  the  jury;  and  in  our 
opinion  the  court  should  have  with- 
drawn said  remark  from  the  jury,  and 
instructed  them  not  to  consider  the 
same,  and  if  the  prosecuting  officer 
did  not  know  that  he  ought  not  to  have 
expressed  such  an  opinion. under  such 
circumstances,  then  the'  court  should 
have  told  him  what  his  duties  were 
in  the  premises.  There  is  a  proper 
time  in  the  trial  of  every  case  when 
the  prosecuting  attorney  may  give  the 
jury  the  benefit  of  his  views  concern- 
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ing  the  testimony,  as  well  as  the  char* 
acter  of  the  witness,  and  when  that 
time  arrives  the  prosecuting  officer 
may  be  exhaustive  in  this  respect  if 
he  so  desires,  but  he  should  not  be 
permitted  to  do  so  at  any  other  stage 
of  the  trial  than  that  authorized  by 
law." 

In  Sutton  V.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  (1898)  98  Wis.  158,  73  N.  W. 
993,  it  was  held  that  repeated  state* 
ments  by  counsel  during  the  examina* 
tion  of  a  witness,  that  he  had  been 
''handled"  by  the  agents  of  the  de- 
fendant, were  reversible  error. 

Similarly,  in  Sullivan  v.  Dieter 
(1891)  86  Mich.  404,  49  N.  W.  261,  it 
was  held  that,  on  the  re-examination 
of  a  witness,  it  was  improper  for  the 
opposing  counsel,  after  saying  to  the 
witness  that  he  was  ''altogether  too 
fresh,"  to  state  that  he  knew  of  wit- 
nesses going  out  after  direct  examina- 
tion and  getting  posted,  and  then  com- 
ing back  and  testifying  differently. 

In  People  v.  Lieska  (1910)  161  Mich. 
680,  126  N.  W.  636,  it  was  held  that 
questions  as  to  whether  the  witnesses 
had  been  witnesses  for  the  defendant 
on  a  former  trial,  and  whether  not- 
withstanding the  fact  that  they  swore 
to  an  alibi  there,  as  in  the  case  then 
on  trial,  the  defendant  was  convicted, 
were  manifestly  improper  as  an  attack 
on  the  character  of  the  witnesses  by 
innuendo. 

In  People  v.  Gaboon  (1891)  88  Mich. 
456,  50  N.  W.  884,  the  following  ques- 
tions were  put  by  a  prosecuting  at- 
torney to  the  wife  of  the  defendant: 
"Is  it  not  a  fact  that  you  were  not 
there  at  all?  Has  this  been  written 
out?  Is  it  not  a  fact  that  you  and 
your  husband  have  concocted  this 
whole  story?  You  have  been  a  wit- 
ness for  your  husband,  and  in  every 
lawsuit  he  has  had,  have  you  not?" 
These  questions  were  held  to  be  im- 
proper, as  reflecting  on  the  character 
of  the  witness. 

In  State  v.  Peirce  (1916)  —  Iowa, 
— ,  159  N.  W."  1050,  it  was  held  that 
for  counsel,  during  his  cross-examina- 
tion, to  say  to  a  witness,  "I  don't  want 
you  to  lie  about  it;  what  is  the  fact?" 
was  highly  improper,  and  constituted 
reversible  error. 


In  Coan  v.  Brownstown  Twp.  (1901) 
126  Mich.  626,  86  N.  W.  130,  which 
was  an  action  for  damages  to  an  en- 
gine, caused  by  the  giving  in  of  a 
township  bridge,  it  appeared  that  the 
attorney  for  the  plaintiff,  in  his  cross- 
examination  of  a  witness,  used  the  fol- 
lowing language:  "Have  you  got  face 
enough  to  sit  there  and  swear  to  this 
jury  that  without  putting  steam  on 
that  engine,  you  could  tell  anything^ 
about  whether  that  piston  rod  was 
right, — straight  or  not, — until  you 
took  and  used  it?"  Holding  that  the 
language  was  prejudicial  error,  and 
should  have  called  forth  a  reprimand 
from  the  court,  it  was  said:  "This 
language  was  objected  to  by  defend- 
ant's counsel,  when  plaintiff's  counsel 
stated:  'I  think  that  this  witness 
should  be  pretty  near  committed.' 
Counsel  for  defendant  excepted  to 
these  remarks,  and  the  court  com- 
pelled the  witness  to  answer  the  ques- 
tion. There  is  nothing  in  the  tes- 
timony of  the  witness  which  called 
for  these  remarks  from  counsel,  and 
the  tendency  was  to  prejudice  the  jury. 
The  court  should  have  then  and  there 
reprimanded  counsel  for  such  un- 
called-for and  prejudicial  statements." 

In  Libby,  McNeill  &  Libby  v.  Ck>ok 

(1905)  123  111.  App.  574,  affirmed  in 

(1906)  222  111.  206,  78  N.  E.  599,  the 
court,  holding  that  for  counsel  to  ask 
a  witness  if  the  reason  for  his  not 
answering  directly  was  because  he  had 
something  to  conceal  was  improper, 
set  out  the  facts  and  its  ruling  as  fol- 
lows :  "Complaint  is  made  of  the  con- 
duct of  appellee's  attorney  toward  a 
witness  under  cross-examination.  He 
was  endeavoring  to  get  the  witness  to 
answer  'Yes'  or  'No'  to  a  question 
which  the  witness  protested  he  could 
not  properly  answer  in  that  way  with- 
out explanation  or  modiDcation. 
Thereupon  he  was  asked  by  appellee's 
attorney:  'Why  do  you  hesitate  about 
answering  these  questions?'  and  upon 
objection  by  appellant's  attorney  that 
he  had  'not  shown  any  hesitation  at 
all,'  appellee's  attorney  said:  'He  has 
sat  there  backed  up  between  this  man 
and  this  company,  and  has  persistent- 
ly evaded  my  questions.  Have  you 
anything  to  conceal  here,  sir?'     The 
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court  sustained  an  objection/ and  ap- 
pellee's attorney  then  said:  'Well, 
perhaps  that  remark  should  not  have 
been  made;  I  will  withdraw  any  re- 
mark of  that  kind/  He  was  right  in 
this.  The  remark  should  not  have 
been  made.  It  was,  so  far  as  we  can 
discover,  without  legitimate  excuse. 
It  was  calculated,  whether  so  intend- 
ed or  not,  to  prejudice  the  jurors 
against  the  witness  and  against  the 
defendant  in  the  suit  as  well,  in  a 
way  not  warranted  by  anything  that 
)iad  occurred.  There  was  no  evidence, 
80  far  as  we  can  discover,  of  any  in- 
tention on  the  part  of  the  witness  to 
conceal  anything.  Merely  withdraw- 
ing a  remark  of  that  kind  after  objec- 
tion sustained  by  the  court  does  not 
necessarily  undo  the  harm.  Any  un- 
due and  improper  advantage  gained 
by  such  a  remark,  if  such  advantage 
is  apparent  or  fairly  inferable,  may 
justify  a  reversal  of  a  judgment  on 
the  ground  that  a  fair  trial  has  not 
been  had.  In  the  present  case  we  are 
not  asked  to  reverse  on  this  ground, 
and,  in  consideration  of  all  the  cir- 
cumstances, do  not  consider  it  neces- 
sary to  do  more  than  express  disap- 
proval of  the  language  complained  of.'' 

It  has  been  held  that  it  was  revers- 
ible error  for  counsel  to  attempt  to 
bring  out  on  cross-examination  the 
fact  that  the  witness  was  in  the  habit 
of  drinking  beer,  the  court  saying  that 
a  witness  was  not  to  be  discredited 
because  he  was  in  the  habit  of  drink- 
ing. People  V.  Kahler  (1892)  98  Mich. 
626,  63  N.  W.  826. 

In  Goodspeed  v.  Hildebrand  (1902) 
131  Mich.  375,  91  N.  W.  610,  the  court, 
without  setting  out  the  nature  of  the 
attack  on  a  witness  during  cross-ex- 
amination, held  it  to  be  unjustifiable 
and  to  constitute  reversible  error. 

In  State  v.  Clark  (1911)  114  Minn. 
342, 131  N.  W.  869,  while  the  remarks 
were  not  set  out,  the  court  held  that 
attempts  to  discredit  a  witness  by 
sneers  and  innuendo  constituted  re- 
versible error. 

But  where  it  was  apparent  that  a 
witness  was  attempting  to  inject  into 
the  answers  matters  not  asked  about, 
it  was  held  that,  while  the  court  could 
not  approve,  it  was  not  reversible  er- 


ror for  counsel  to  say  to  the  witness: 
"You  are  not  the  innocent  Abigail  you 
pretend  to  be.''  Knopke  v.  German- 
town  Farmers'  Mut.  Ins.  Co.  (1898)  99 
Wis.  289,  74  N.  W.  796. 

And  it  has  been  held  that  while  for 
counsel  on  cross-examination  of  a  wit- 
ness, on  answers  being  given,  to  grunt 
and  give  expression  to  certain  inar- 
ticulate utterances  expressive  of  con- 
tempt for  the  answers  made,  and  to 
refer  to  a  witness  as  a  "smart  Aleck," 
was  improper  and  deserved  the  rebuke 
of  the  court,  it  was  not  reversible  er- 
ror. Harmon  v.  Territory  (1906)  16 
Okla.  147,  79  Pac.  765. 

In  Shed  v.  State  (1913)  68  Tex. 
Grim.  Rep.  373,  153  S.  W.  126,  it  was 
held  that  it  was  highly  improper  for  a 
prosecuting  attorney,  during  the  cross- 
examination  of  a  witness,  to  say, 
"Don't  you  know  you  lied  when  you 
said  he  told  you  that;"  but  that  where 
it  appeared  that  the  remark  caused  no 
injury  to  the  defendant  there  was  no 
error.  In  this  case  it  was  said:  'It 
is  never  proper  for  counsel  to  call  a 
witness  a  liar  during  the  trial  of  a 
case,  and  if  by  any  legitimate  con- 
struction  we  could  see  wherein,  in 
this  instance,  this  worked  an  injury 
to  defendant,  we  would  feel  inclined 
to  reverse  the  case.  But  as  this  wit- 
ness was  testifying  to  facts  which 
would  tend  to  reduce  the  offense  to» 
manslaughter,  and  defendant  was  ad- 
judged guilty  of  this  offense  only,  and 
given  the  lowest  penalty,  injury  is 
not  only  not  apparent,  but  precluded 
by  the  verdict." 

In  Redick  v.  State  (1918)  —  Tex. 
Grim.  Rep.  — ,  202  S.  W.  743,  it  was 
held  that  for  an  attorney  during  cross- 
examination  to  say  to  a  witness,  "Don't 
you  know  that  you  are  swearing  to  a 
lie?"  was  highly  improper  and  should 
not  be  permitted ;  but  it  was  held  that 
as  the  witness  answered  that  he  was 
not  lying  there  was  no  reversible  er- 
ror. 

In  State  v.  Miller  (1903)  43  Or.  325, 
74  Pac.  658,  it  appeared  that  counsel 
asked  a  witness  the  following  ques- 
tions: "You  did  get  a  man?"  **You 
did  get  a  human  life,  didn't  you? 
"You  got  a  human  life,  didn't  you? 
Again,  after  the  witness  had  stated 
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that  about  the  time  he  fired  the  last 
two  shots  he  heard  Mrs.  Curtis,  wife 
of  the  deceased,  scream,  these  ques- 
tions were  propounded,  and  he  was 
required  to  answer  them,  namely: 
*'Did  she  scream  like  a  woman?'' 
"Like  a  woman  whose  husband  was 
being  murdered?"  Holding  that  the 
examination,  while  improper,  was  not 
necessarily  reversible  error,  the  court 
said:  "Inquiries  of  the  kind  are  cal- 
culated to  badger  and  browbeat  the 
witness,  without  serving  to  elicit  any 
fact  valuable  to  the  controversy;  and, 
while  we  are  unable  to  say  that  there 
was  an  abuse  of  discretion,  we  cannot 
approve  such  a  method  in  practice." 

In  Stowell  V.  Standard  Oil  Co. 
(1905)  139  Mich.  18,  102  N.  W.  227,  17 
Am.  Neg.  Rep.  569,  which  was  an  ac- 
tion for  damages  caused  by  an  ex- 
plosion of  adulterated  kerosene  oil,  it 
was  held  that  counsel  for  the  plaintiff 
was  entitled  to  subject  a  deputy  oil 
inspector,  who  had  testified  for  the 
defendant,  to  a  rigid  cross-examina- 
tion as  to  his  loose  method  of  inspec- 
tion. 

It  has  been  held  that  while  it  was 
improper  for  counsel  to  seek  to  de- 
grade a  witness  by  asking,  on  cross- 
examination,  questions  designed  to 
show  that  she  was  a  lewd  woman,  such 
a  course  of  cross-examination  did  not 
amount  to  reversible  error  where  the 
testimony  of  the  witness  related  only 
to  minor  matters.  People  v.  Duncan 
(1913)  261  111.  339,  103  N.  E.  1043, 
wherein  it  was  said:  "The  state's 
attorney  was  permitted,  over  the  ob- 
jection of  the  plaintiff  in  error,  to  in- 
terrogate her  as  to  her  relations  with 
her  husband  before  they  were  mar- 
ried, and  to  elicit  the  fact  that  she 
had  a  child  by  him  before  marriage. 
She  was  then  questioned  minutely  as 
to  the  conduct  of  her  home,  and  as  to 
occurrences  there,  for  the  evident  pur- 
pose of  showing  that  she  was  a  woman 
of  questionable  character  and  loose 
morals,  and  that  she  was  engaged  in 
running  a  disreputable  house.  She  de- 
nied all  insinuations  as  to  her  mis- 
conduct, but  the  defendant  insists  that 
it  was  error  to  permit  this  examina- 
tion. The  cross-examination  was  im- 
proper, and  the  objections  of  plaintiff 


in  error  should  have  been  sustained. 
The  only  purpose  of  the  cross-exam- 
ination was  to  cast  refiections  upon 
the  chastity  of  the  witness,  and  thus 
degrade  and  disgrace  her  in  the  eyes 
of  the  jury.  This  was  not  the  proper 
method  to  impeach  the  witness.  Some 
of  the  questions  called  for  an  admis- 
sion or  a  denial  of  matters  that  were 
extremely  lewd  and  vulgar,  and,  had 
the  witness  testified  to  any  very  mate- 
rial fact  in  controversy,  it  would  be 
a  grave  question  whether  the  sanction 
of  the  court  to  this  cross-examination 
would  not  constitute  reversible  error, 
even  though  the  witness  denied  each 
charge  and  insinuation  involved  in 
the  questions  propounded  by  the 
state's  attorney.  The  matters  testified 
to  by  this  witness  were  of  minor  im- 
portance, and  although,  by  his  cross- 
examination,  the  state's  attorney  may 
have  succeeded  in  discrediting  her  in 
the  eyes  of  the  jury,  we  do  not  think 
this  so  prejudicial  as  to  warrant  a  re- 
versal of  the  case." 

/F.  Abu8e  in  statement  to  court  or 

counsel. 

Where  it  appeared  that,  on  objec- 
tion to  the  competency  of  a  witness  on 
the  ground  that  he  had  formerly  rep- 
resented at  the  preliminary  hearing  an 
accomplice  of  the  defendant,  the 
state's  attorney,  in  denying  that  the 
witness  had  ever  been  connected  with 
his  ofiice,  stated  that  the  witness  could 
not  qualify,  it  was  held  that  such  a 
statement  was  improper  and  unfair  to 
the  witness  and  the  defendant.  Peo- 
ple V.  Melnick  (1914)  263  UL  24,  104 
N.  E.  1111. 

Repeated  remarks,  after  objection, 
by  counsel  to  opposing  counsel  to  the 
effect  that  a  witness  had  been  "fixed," 
have  been  held  to  be  prejudicial  er- 
ror, when  not  corrected  by  the  court 
Ashland  Land  &  Live  Stock  Co.  v.  May 
(1897)  51  Neb.  474, 71  N.  W.  67,  where- 
in it  was  said :  "The  conduct  of  coun- 
sel for  [plaintiff]  in  that  regard  was 
highly  reprehensible.  He  persistent- 
ly, over  objection  of  defendant,  uttered 
prejudicial  remarks; — ^among  others 
the  following  is  a  fair  illustration:  He 
stated  to  defendant's  counsel:  'He 
[referring  to  defendant's  witness  then 
on  the  stand]   has  been  to  you;   of 
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course  you  fixed  him;  you  have  to  de- 
pend upon  fixinsr  witnesses/ — in  the 
total  absence  of  evidence  of  such  fact 
The  defendant  at  the  time  objected 
to  the  improper  remarks.  In  some  in- 
stances the  court  sustained  the  ob- 
jection, while  in  others  no  ruling  was 
made.  In  no  instance  did  the  trial 
judge  rebuke  counsel  for  plaintiff  on 
account  of  his  misconduct,  nor  was 
he  directed  to  desist  from  using  im- 
proper language,  nor  was  the  jury, 
either  at  the  time  or  in  the  instruc- 
tions, admonished  not  to  be  influenced 
by  them.  The  misconduct  of  counsel 
for  the  prevailing  party  in  this  case 
could  not  have  been  otherwise  than 
inrejudicial  to  the  defendant,  especial- 
ly in  view  of  the  conflicting  character 
of  the  evidence." 

F.  Abuse  in  argument, 

a.  Bemark9  ouiside  evidence. 

While  in  the  argument  of  counsel 
before  the  jury  greater  latitude  is  al- 
lowed in  criticizing  the  credibility  and 
character  of  witnesses  than  is  per- 
missible on  examination,  counsel  are 
required  to  keep  within  the  evidence; 
and  if,  in  attacking  a  witness,  they  use 
language  not  justified  by  the  record, 
it  will  ordinarily  constitute  reversible 
error  unless  withdrawn,  and  the  jury 
instructed  to  disregard  it. 

Arkansas.— Burks  v.  State  (1904) 
72  Ark.  461,  82  S.  W.  490. 

lowa,— Belcher  v.  Ballou  (1904)  124 
Iowa,  507,  100  N.  W.  484;  State  v. 
Peirce  (1916)  -^  Iowa,  — ,  159  N.  W. 
1050. 

Michigan.— People  v.  Kahler  (1892) 
93  Mich.  625,  53  N.  W.  826;  Mott  v. 
Detroit,  G.  H.  &  M.  R.  Co.  (1899)  120 
Mich.  127,  79  N.  W.  8;  Hodge  v.  St. 
Louis  (1906)  146  Mich.  173,  109  N. 
W.  262;  People  v.  Huff  (1913)  173 
Mich.  620,  139  N.  W.  1033. 

Missouri. — State  v.  Ackley  (1916)  — 
Mo.  — ,  183  S.  W.  291. 

New  Hampshire. — Perkins  v.  Burley 
(1888)  64  N.  H.  524,  15  Atl.  21. 

North  Dakota. — State  v.  Brunette 
(1914)  28  N.  D.  589,  150  N.  W.  271, 
Ann.  Cas.  1916E,  340. 

Pennsylvania.  —  See  the  reported 
case  (Dannals  v.  Sylvania  Twp.  ante, 
409). 


Texas.— Sterling  v.  State  (1888)  15 
Tex.  App.  249;  Meyer  v.  State  (1897) 
—  Tex.  Crim.  Rep.  — ,  41  S.  W.  632 
Texas  &  P.  R.  Co.  v.  Rea  (1901)  27 
Tex.  Civ.  App.  549,  65  S.  W.  1115 
Tyler  v.  State  (1904)  46  Tex.  Crim 
Rep.  10,  79  S.  W.  558;  Galveston,  H 
&  S.  A.  R.  Go.  V.  Washington  (1906) 
42  Tex.  Civ.  App.  380,  92  S.  W.  1054 
Thurman  v.  State  (1919)  —  Tex.  Crim 
Rep.  — ,  211  S.  W.  785. 

Thus,  in  State  v.  Peirce  (1916)  — 
Iowa,  — ,  159  N.  W.  1050,.  it  appeared 
that  counsel,  in  referring  to  a  wit- 
ness, said:  "Kokomo  Jimixiie!  Koko- 
mo  got  his  name  by  reason  of  the 
ridiculousness  of  the  fellow;  a  fellow 
who  was  going  to  carry  out  a  plot  and 
scheme  like  that  going  to  a  poor  mis- 
erable dope  fiend  like  Kokomo  Jimmie, 
and  telling  him  all  he  knew  about  it." 
Holding  this  to  be  error,  where  there 
was  no  evidence  on  which  the  state- 
ment could  be  based,  the  court  said: 
**There  was  no  direct  testimony  to 
justify  this  statement.  But  the  state 
presents  that  counsel  could  supply  the 
basis  for  the  statement  by  inference 
from  the  appearance  of  the  witness. 
This  might  be  quite  persuasive,  if  we 
had  any  way  of  determining  here 
what  the  appearance  of  the  witness 
was.  The  rule  under  which  we  sus- 
tain the  trial  court  because  it  had  the 
benefit  of  seeing  the  witnesses  may 
hardly  be  extended  so  that  counsel 
may  go  outside  of  the  record,  and  sus- 
tain it  by  claiming  in  this  court  that 
the  physical  appearance  of  someone  on 
the  stand,  as  they  observed  it,  justified 
what  was  said.  The  argument  was  im- 
proper." 

In  Perkins  v.  Burley  (1888)  64  N.  H. 
524»  15  Atl.  21,  it  was  held  that  a  state- 
ment of  counsel  that  if  the  jury  knew 
how  certain  witnesses  "are  regarded 
in  the  vicinity  in  which  they  live 
...  he  would  be  willing  to  submit 
the  case  without  argument"  was,  in 
effect,  a  declaration  that  the  reputation 
of  the  witnesses  was  bad  in  the  vicin- 
ity of  their  homes,  and  was  known  to 
be  such  by  the  counsel  himself,  and, 
not  being  evidence,  was  prejudicial 
error  unless  properly  retracted  and 
corrected. 

Similarly,  in  an, action  for  personal 
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injuries,  it  has  been  held  to  be  error 
for  the  counsel  for  the  plaintiff,  in  al- 
luding to  physicians  employed  by  the 
defendant  railway  company  as  hire- 
lings, and  in  denouncing  one  of  them 
by  the  name  of  Arnold,  to  call  him 
.  "Benedict"  Arnold.  Mott  v.  Detroit, 
G.  H.  &  M.  R.  Co.  (1899)  120  Mich.  127, 
79  N.  W.  8. 

In  Belcher  v.  Ballou  (1904)  124 
Iowa,  507,  100  N.  W.  474,  it  was  held 
that  a  statement  of  counsel  charging 
a  witness  to  have  been  guilty  of  se- 
duction, which  was  in  no  manner  con- 
nected with  the  case  on  trial,  was 
prejudicial  error. 

Likewise  it  has  been  held  that  for 
counsel  for  the  plaintiff  in  an  action 
for  damages  against  a  railroad  com- 
pany to  refer  to  one  of  the  defendant's 
witnesses  as  a  "cow  coroner,"  and  to 
state  that  one  of  the  jurors,  naming 
him,  "knows  what  kind  of  a  cat  he  is," 
that  he  had  had  dealings  with  him  and 
wouldn't  believe  him  on  oath,  were 
highly  improper,  and,  in  the  absence 
of  correction  and  admonition  by  the 
court,  constituted  reversible  error. 
Texas  &  P.  R.  Co.  v.  Rea  (1901)  27 
Tex.  Civ.  App:  549,  65  S.  W.  1115. 

And  it  has  been  held  that  for  a  pros- 
ecuting attorney  to  accuse  a  witness  of 
the  defendant  with  having  received 
stolen  goods,  when  there  was  no  evi- 
dence in  the  record  to  support  such  a 
charge,  was  reversible  error.  People 
V.  Huff  (1913)  173  Mich.  620,  139  N. 
W.  1033. 

In  People  v.  Kahler  (1892)  93  Mich. 
625,  53  N.  W.  826,  it  was  held  that  for 
counsel  in  his  argument  to  say  of  a 
witness  that  a  man  who  drank  was  en- 
titled to  no  better  credit  than  a  saloon 
keeper  was  improper,  the  court  saying 
that  the  mere  fact  that  a  witness  was 
in  the  habit  of  drinking  beer  did  not 
affect  his  credibility. 

Similarly,  it  has  been  held  that  a 
statement  to  the  jury  that  a  witness 
in  the  case  was  a  fugitive  from  jus- 
tice was  highly  prejudicial,  where 
there  was  nothing  in  the  evidence  to 
justify  it,  and  that  the  attorney  mak- 
ing it  should  have  been  reprimanded 
by  the  court.  State  v.  Ackley  (1916) 
—  Mo.  — ,  183  S.  W.  291.    However,  it 


appeared  that  the  case  was  reversed 
because  of  a  defective  information. 

In  Sterling  v.  State  (1883)  15  Tex. 
App.  249,  it  was  held  that  for  counsel 
to  refer  to  a  witness  as  "a  whore,  a 
prostitute,  a  notorious  strumpet,"  was 
highly  improper,  where  there  was  no 
evidence  in  the  record  to  justify  such 
remarks,  and  that  the  court  should 
have  interposed  to  stop  them.  How- 
ever, it  appeared  that  no  objection  was  . 
made  to  these  remarks,  and  the  case 
was  reversed  on  other  grounds. 

In  Meyer  v.  State  (1897)  —  Tex. 
Crim.  Rep.  — ,  41  S.  W.  632,  it  was  held 
that  the  court  properly  refused  to  al- 
low an  attorney  to  say  of  a  witness 
"that,  from  the  appearance  of  the 
prosecutrix,  her  disposition,  the  looks 
of  her  eyes,  her  conduct,  her  demean- 
or, and  manner  of  testifying,  it  is 
shown  that  she  is  not  a  woman  of 
private  or  domestic  habits,  but  a  wom- 
an of  worldly  experience,  of  heartless 
feelings,  devoid  of  modesty,  and  of 
reckless  and  adventurous  character.*' 

In  State  v.  Brunette  (1914)  28  N. 
D.  539,  150  N.  W.  271,  Ann.  Cas.  1916E, 
340,  it  appeared  that  counsel,  in  his 
argument  before  the  jury,  referred  to 
one  of  the  opposing  witnesses  as  "an 
absolutely  unreliable  man  and  an  ab- 
solutely unreliable  police  magistrate." 
It  was  held  that  these  remarks  were 
highly  improper  where  there  was  no 
evidence  in  the  case  reflecting  on  the 
integrity  of  the  witness,  and  that  the 
court  did  not  err  in  admonishing  coun- 
sel and  warning  him  to  desist  from 
that  line  of  argument. 

In  Burks  v.  State  (1904)  72  Ark.  461, 
82  S.  W.  490,  where,  it  appeared  that 
in  his  argument  before  the  jury,  the 
prosecuting  attorney,  in  commenting 
on  the  testimony  of  a  witness,  spoke 
of  him  as  a  "contraband  fish-trap 
man,"  and  stated  to  the  jury  that  the 
fact  that  he  had  been  introduced  as  a 
witness  was-  conclusive  evidence  of 
the  defendant's  guilt,  it  was  held  that 
the  argument  was  unfair  and  improp- 
er. In  this  case  it  was  said :  ''There 
was  no  evidence  showing  or  tending 
to  show  that  the  witness  was  engaged 
in  any  unlawful  business,  or  that  his 
character  was  bad,  and  the  fact  that 
he  had  been  introduced  as  a  witness 
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was  no  evidence  of  defendant's  guilt, 
mach  less  was  it  conclusive  evidence 
of  that  fact.  This  line  of  argument 
was  unfair  and  improper,  and  should 
have  been  stopped  by  the  court  when 
counsel  for  defendant  interposed  an 
objection  thereto.  But  the  court  over- 
ruled the  objection,  and  told  the  prose- 
cuting attorney  to  proceed,  and  we 
think  that  in  this  ruling  the  court  com- 
mitted error.  .  .  .  Now,  it  does  not 
always  follow,  because  an  attorney 
makes  an  improper  argument  and  the 
court  refuses  to  intarfere,  that  a  judg- 
ment in  favor  of  the  party  represented 
by  the  attorney  will  be  set  aside  on 
appeal,  and  a  new  trial  granted.  It 
depends  on  whether  the  court  is  of 
opinion  that  the  improper  argument 
and  the  refusal  of  the  court  to  inter- 
fere prejudiced  the  rights  of  the  op- 
posite party.  If  the  court  is  satisfiecl 
from  the  evidence  that,  notwithstand- 
ing the  improper  argument,  the  ver- 
dict and  judgment  are  right,  then  it 
follows  that  no  prejudice  resulted,  and 
no  ground  for  a  reversal  on  account 
of  such  argument  and  ruling  of  the 
court  is  shown.  .  •  .  But  where  the 
evidence  is  conflicting,  and  such  as 
not  to  satisfy  the  court  that  no  preju- 
dice resulted  from  the  improper  argu- 
ment and  ruling  of  the  trial  court 
thereon,  this  court  may  feel  com- 
pelled, in  the  interest  of  justice,  to 
reverse  the  judgment  and  order  a  new 
trial,  that  the  defendant  may  have  a 
fair  and  impartial  trial.  A  full  con- 
sideration of  the  matter  has  convinced 
us  that  such  a  course  should  be  adopt- 
ed in  this  case." 

In  Hodge  v.  St.  Louis  (1906)  146 
Mich.  173,  109  N.  W.  252,  it  was  held 
that  intemperate  language  of  counsel, 
persisted  in  after  being  rebuked  by 
the  court,  was  reversible  error.  The 
nature  of  the  language  used,  however, 
was  not  set  out. 

And  it  has  been  held  that  for  a 
prosecuting  attorney  to  state  in  his 
argument  that  a  witness  belonged  to 
a  crowd  of  liars  and  falsifiers,  and  that 
he  intended  to  clean  out  that  crowd 
before  he  got  out  of  ofSce,  was  improp- 
er, there  being  nothing  in  the  evidence 
to  base  such  statements  on.    Tyler  v. 


State  (1904)  46  Tex.  Grim.  Rep.  10,  79 
S.  W.  558. 

Similarly,  in  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Washington  (1906)  42  Tex. 
Civ.  App.  380,  92  S.  W.  1054,  it  was 
held  that  a  new  trial  should  have  been 
granted,  where  counsel  in  his  argu- 
ment went  outside  of  the  record  of 
the  case,  and  in  an  abusive  manner 
alluded  to  the  opposing  witnesses  as 
frauds  and  jokes,  and  called  one  of 
them  an  "ungodly  liar."  The  court 
said  that  while  it  was  permissible  for 
counsel  to  argue  to  the  jury  that  the 
evidence  in  the  case  showed  that  state- 
ments of  the  defendant's  witnesses 
were  not  true,  it  was  improper  for 
him  to  apply  to  them  the  abusive  lan- 
guage shown  in  the  record. 

And  so  in  Thurman  v.  State  (1919) 
—  Tex.  Crim.  Rep.  — ,  211  S.  W.  785, 
a  conviction  of  theft  was  reversed 
where  the  district  attorney,  in  his 
argument,  repeatedly  denounced  de- 
fendant as  a  liar,  and  said  that  the 
jury  could  tell  by  looking  at  him  that 
he  was  lying,  the  trial  court  having 
refused  the  request  of  defendant's 
counsel  for  an  instruction  that  the 
jury  should  not  consider  such  state- 
ments. 

And  see  the  reported  case  (D an- 
nals V.  Sylvania  Twp.  ante,  409), 
wherein  it  is  held  that  to  refer  to  a 
witness  as  a  "drunkard  and  gutter-i 
snipe"  is  prejudicial  error,  and  that 
it  is  not  enough  for  the  court  to  char- 
acterize the  remarks  as  highly  improp- 
er, but  that  a  juror  should  have  been 
withdrawn  and  the  case  continued. 

5.  Remarhs  hosed  an  evidence. 

But  where  the  evidence  justifies 
severe  and  rigorous  criticism  of  a 
witness,  it  is  not  reversible  error  to 
allow  an  attorney  to  use  invective  in 
denouncing  him. 

Georgia.— Thomas  v.  State  (1892) 
90  Ga.  437,  16  S.  E.  94,  9  Am.  Crim. 
Rep.  158;  Taffe  v.  State  (1892)  90  Ga. 
459,  16  S.  £.  204;  Dale  v.  State  (1892) 
88  Ga.  552,  15  S.  £.  287. 

Illinois. — Chicago  City  R.  Co.  v.  Ben- 
nett (1905)  214  111.  26,  73  N.  E.  343; 
People  V.  Dear  (1918)  286  111.  142,  121 
N.  £.  615;  Casey  v.  Kelly- Atkinson 
Constr.  Co.   (1909)   146  111.  App.  551, 
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affirmed  in  (1909)  240  111.  416,  88  N. 
£.  982. 

Indiana.— Schlotter  v.  State  (1891) 
127  Ind.  493,  27  N.  E.  149;  Lake  Erie 
&  W.  R.  Co.  V.  Close  (1892)  5  Ind.  App. 
444,  32  N.  E.  588. 

Iowa.— State  v.  Hudson  (1899)  110 
Iowa,  663,  80  N.  W.  232 ;  SUte  v.  Now- 
ells  (1906)  135  Iowa,  53,  109  N.  W. 
1016;  State  v.  Criswell  (1910)  148 
Iowa,  254, 127  N.  W.  65. 

Michigran.- People  v.  Wirth  (1896) 
108  Mich.  307,  66  N.  W.  41 ;  People  v. 
Tubbs  (1907)  147  Mich.  1,  110  N.  W. 
132;  Beck  v.  Ann  Arbor  R.  Co.  (1909) 
156  Mich.  252,  120  N.  W.  983;  Fish- 
leigh  V.  Detroit  United  R.  Co.  (1919) 
205  Mich.  145,  171  N.  W.  549. 

Missouri. — Gidionsen  v.  Union  De- 
pot R.  Co.  (1895)  129  Mo.  392,  31  S. 
W.  800;  Franklin  v.  St.  Louis  &  M. 
River  R.  Co.  (1905)  188  Mo.  533,  87 
S.  W.  930. 

Nebraska.— Tatum  v.  State  (1901) 
61  Neb.  229,  85  N.  W.  40. 

New  York. — Loudoun  v.  Eighth  Ave. 
R.  Co.  (1897)  16  App.  Div.  152,  44  N. 
Y.  Supp.  742,  2  Am.  Neg.  Rep.  419,  re- 
versed on  other  grounds  in  (1900)  162 
N.  Y.  380,  56  N.  E.  988. 

North  Carolina. — Cawfield  v.  Ashe* 
ville  Street  R.  Co.  (1892)  111  N.  C. 
597,  16  S.  E.  703,  6  Am.  Neg.  Cas.  116. 

Oregon.— Iluber  v.  Miller  (1902)  41 
Or.  103,  68  Pac.  400. 

Texas.— Missouri,  K.  &  T.  R.  Co.  v. 
Follin  (1902)  29  Tex.  Civ.  App.  512, 
68  S.  W.  810;  Sterling  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  (1905)  38  Tex.  Civ.  App. 
451,  86  N.  W.  655. 

Vermont. — Morrill  v.  Palmer  (1894) 
68  Vt.  1,  33  L.R.A.  411,  33  Atl.  829. 

Wisconsin.— Vogel  v.  State  (1909) 
138  Wis.  315, 119  N.  W.  190. 

Thus,  in  People  v.  Dear  (1918)  286 
III.  142,  121  N.  E.  615,  it  was  held  not 
to  be  improper  for  counsel  to  denounce 
a  witness  as  a  perjurer,  where  his  tes- 
timony was  shown  to  be  untrue,  the 
court  saying:  'The  argument  was 
denunciatory,  but  it  was  based  upon 
the  evidence  and  the  state's  attorney's 
claim  as  to  the  facts  proved.  He  de- 
nounced the  defendants  as  murderers 
because  they  were  so  proved  by  the. 
evidence,  and  the  witness  as  a  per- 
jurer   because    his    testimony    was 


shown  to  be  untrue.  It  is  within  the 
scope  of  a  proper  and  fair  argument 
to  denounce  a  defendant  as  guilty  of 
the  crime  charged,  and  a  witness  as 
guilty  of  perjury,  where  an  inference 
of  such  guilt  may  be  fairly  inferred 
from  the  facts  and  circumstances 
shown  by  the  evidence/' 

Likewise,  it  has  been  held  that  for 
a  prosecuting  attorney  to  say  of  a  wit- 
ness, "There  was  a  man  that  was  the 
most  disreputable,  dirty  pup  of  a  liar 
that  ever  went  on  the  witness  stand,** 
while  not  in  good  taste,  was  not  ground 
for  reversal,  where  the  evidence,  justi* 
tied  it.    Vogel  v.  State  (Wis.)  supra. 

Similarly,  in  Taffe  v.  State  (1892) 
90  Ga.  459,  16  S.  E.  204,  it  was  held 
that,  in  the  exercise  of  the  right  to 
attack  the  credibility  of  a  witness,  it 
was  not  improper  for  counsel  to  say 
of  a  witness  that  he  was  a  liar,  and 
his  testimony  unworthy  of  belief. 

In  Dale  v.  State  (Ga.)  supra,  it  was 
held  that  while  it  was  improper  for 
counsel  to  remark  of  a  witness  that  he 
had  "lied  from  stem  to  stem,"  it  was 
not  a  ground  for  a  new  trial. 

It  has  been  held  that  where  the  evi- 
dence was  conflicting  it  was  not  error 
for  a  prosecuting  attorney  to  state  in 
his  argument  that  he  believed  the  wit^ 
nesses  for  the  defense  to  be  a  "lot  of 
liars."   People  v.  Wirth  (Mich.)  supra. 
And  in  Franklin  v.  St.  Louis  &  M. 
Biver  R.  Go.  (Mo.)  supra,  it  was  held 
that  while  calling  a  witness  a  perjurer 
and  a  villain  was  improper,  and  should 
have  been  reprimanded  by  the  court, 
it  was  not  necessarily  a  ground  for 
reversal.    In  this  case  it  was  said: 
"When  the  remarks  complained  of  do 
not  amount  to  a  misstatement  of  a 
material  fact,  but  rather  the  venting 
of  offensive  epithets,  it  is  not  ordina- 
rily a  ground  for  reversal,  but  should 
be  corrected  by  the  trial  court  as  a 
breach   of   decorum   and  an   offense 
against  the  dignity  of  the  court.    The 
court  in  defense  of  its  own  dignity  and 
authority,  as  well  as  in  obedience  to 
its  duty,  ought  to  protect  witnesses 
who  are  in  its  attendance  from  unjust 
and  opprobrious  remarks,  calculated 
to  provoke  a   breach   of  the   peace* 
There  is  nothing  in  this  record  that 
justifies  the  remarks  of  counsel  that 
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he  was  the  victim  of  a  trick,  or  that 
the  witness  referred  to  was  a  perjurer 
and  a  villain,  and  the  remarks  were  im- 
proper;  bnt  we  do  not  think  they  justi- 
fy the  reversal  of  the  judgment/* 

In  People  v.  Tubbs  (1907)  147  Mich. 
1,  110  N.  W.  132,  it  was  held  that  to 
refer  to  the  testimony  of  a  witness  as 
a  "damnable  yarn/'  being  based  on 
evidence,  was  a  matter  of  good  taste, 
but  not  reversible  error. 

Similarly,  where  there  was  evidence 
tending  to  show  that  witnesses  were 
engaged  in  a  common  purpose  to  ob- 
tain money  by  false  pretenses  in  run- 
ning a  so-called  "bunco  game/'  \t  has 
been  held  that  it  was  not  error  for 
counsel  to  refer  to  the  witnesses  as 
vultures  and  wolves  who,  if  they  had 
their  honest  deserts,  would  be  in  the 
penitentiary.  Huber  v.  Miller  (Or.) 
sapra. 

In  Morrill  v.  Palmer  (Vt.)  supra,  it 
was  held  that  it  was  not  improper  for 
counsel  to  allude  to  a  witness  as  a 
"whited  sepulcher,"  where  it  appeared 
that  she  was  living  with  a  man  not  her 
husband. 

In  Thomas  v.  State  (1892)  90  6a. 
487, 16  S.  E.  94,  9  Am.  Crim.  Rep.  158, 
it  was  held  that  it  was  not  improper, 
when  attacking  the  credibility  of  a 
witness,  to  refer  to  her  as  a  person  of 
bad  character,  where  there  was  evi- 
dence to  that  effect. 

In  State  v.  Criswell  (1910)  148 
Iowa,  254,  127  N.  W.  65,  it  was  held 
that  comments  on  the  character  of  a 
woman  who  had  testified  that  she  was 
married  three  times,  marrying  her  last 
husband  while  still  lawfully  wedded 
to  another,  were  not  improper. 

For  counsel,  in  his  argument  to  the 
jury,  to  designate  witnesses  of  the 
plaintiff  as  "whore-house  pimps,"  has 
been  held  not  to  be  prejudicial  error, 
where  it  appeared  from  the  evidence 
that  one  of  the  witnesses  had  admitted 
being  an  employee  at  a  house  known 
by  him  to.  have  a  bad  reputation,  and 
the  other  had  testified  to  an  improper 
conversation  between  himself  and  a 
lot  of  women  at  a  dinner  in  his  own 
house,  regarding  the  probable  father 
of  a  child  of  the  plaintiff's.  Cawfield 
V.  Asheville  Street  R.  Co.  (1892)  111 


N.  C.  597, 16  S.  E.  703,  6  Am.  Neg.  Gas. 
116. 

Similarly,  for  counsel  to  designate 
witnesses  as  "gentle  cut-throats"  has 
been  held  not  to  be  improper,  where 
it  appeared  from  the  evidence  that 
the  witnesses  were  parties  to  a  strike, 
and  had  been  guilty  of  violent  and  un- 
justifiable assaults  on  persons  em- 
ployed in  their  places,  the  court  say- 
ing: "The  evidence  in  the  record  jus- 
tifies the  conclusion  that  while  they 
were  not  literally  cut-throats,  as  stated 
by  counsel  for  appellee  in  his  argu- 
ment, they  were  doubtless  willing  to 
become  so,  if  thereby  they  could  ac- 
complish the  purpose  intended  by  the 
strike."  Sterling  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  (1905)  38  Tex.  Civ.  App. 
451,  86  N.  W.  655. 

In  Gidionsen  v.  Union  Depot  R.  Go. 
(1895)  129  Mo.  392,  31  S.  W.  800,  the 
court,  holding  that  a  statement  by 
counsel  that  witness  had  been  sub- 
orned, and  would  not  have  been  there 
unless  paid,  was  not  improper  in  view 
of  the  evidence,  said:  "Young  testi- 
fied that  he  was  on  the  platform  of  the 
car  at  the  time  of  the  injury,  and  de- 
tailed his  version  of  the  occurrence. 
Two  other  witnesses,  called  for  plain- 
tiff, testified  to  facts  which,  if  true, 
would  make  it  a  physical  impossibility 
for  Young  to  have  been  where  he 
claimed  he  was  on  the  car  at  the  time 
of  the  accident,  and  otherwise  contra- 
dicted Young  as  to  the  how  and  man- 
ner of  the  occurrence,  and  the  attor- 
ney for  plaintiff,  in  arguing  these 
facts  from  his  standpoint,  said  that 
this  man  Young  is  a  suborned  witness 
and  asks  the  jury  'what  he  is  doing 
here  if  he  is  not  paid,'  etc.  A  simple 
statement  of  a  conclusion  by  the  at- 
torney, from  the  facts  as  he  viewed 
them,  put  as  a  question  to  the  jury 
(asking  from  them  a  confirmation  of 
his  conclusions),  and  not  an  independ- 
ent charge  made  by  the  attorney  of 
perjury,  or  subornation  of  perjury,  as 
he  knew  it  as  a  witness,  or  as  one 
speaking  to  influence  them  independ- 
ent of  the  facts  that  had  been  detailed 
by  witnesses  before  them,  and  which 
he  was  discussing." 

And  in  Beck  v.  Ann  Arbor  R.  Go. 
(1909)  166  Mich.  252,  120  N.  W.  983, 
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which  was  an  action  for  damages 
against  a  railroad  company,  it  was 
held  that  while  a  statement  of  the 
plaintiff's  attorney  that  the  jury 
would  believe  one  of  the  plaintiff's 
witnesses,  though  all  the  railroad  men 
in  Christendom  should  swear  the  other 
way,  was  extravagant  and  disrespect- 
ful to  the  defendant's  witnesses,  it  did 
not  constitute  reversible  error, 

A  statement  by  counsel  for  plaintiff 
in  his  argument  to  the  jury  in  a  per- 
sonal injury  case  that  a  medical  wit- 
ness for  the  defendant  had  deliberately 
lied  and  perjured  himself  was  held,  in 
Fishleigh    v.    Detroit   United   R.    Co. 
(1919)  205  Mich.  145,  171  N.  W.  549, 
not  to  be  reversible  error,  in  view  of 
the  conflicting  evidence  as  to  certain 
objective   symptoms   and  occurrences 
during  a  physical  examination  of  the 
plaintiff  by  the  witness   in   question 
and  plaintiff's  medical  witnesses.    The 
court   said:     "If  a   witness    for   the 
plaintiff  testifies  to  a  state  of  facts, 
and  a  witness  for  the  defendant  testi- 
fies  to  an   exactly  opposite  state  of 
facts,  and  it  is  iipon  a  subject  that 
there  is  no  reason  to  say  there  may  be 
an  honest  mistake,  it  is  patent  that 
one  of  the  witnesses  is  not  testifying 
truthfully;  and  under  these  circum- 
stances each  counsel  has  the  right  to 
argue  to  the  jury  that  his  witness  is 
the  truthful  one  and  the  other  the  un- 
truthful one.    If,  in  the  instant  case, 
the  record  discloses  such  conflict  be- 
tween the  testimony  of  this  witness 
and  that  of  other  witnesses  as  that  the 
jury,    in    reaching    their    conclusion, 
would  be  reasonably  required  to  ac- 
cept the  version  of  one  side,  and  re- 
ject that  of  the  other,  it  was  certainly 
proper  for  counsel  to  insist  that  his 
witnesses  were  truthful  and  the  other 
untruthful.     And    we    cannot    deter- 
mine for  him  the  form  of  expression 
he  may  use.    It  is  attacks  upon  wit- 
nesses that  were  unwarranted  by  the 
record  that  this  court  has  condemned. 
We  are  not  to  determine,  when  consid- 
ering this  question,  which  of  the  wit- 
nesses speaks  the  truth;  we  do  not 
see  them,  know  nothing  of  their  ap- 
pearance or  their  manner  of  giving 
testimony;  our  province  is  only  to  de- 
termine whether  the  attack  is  unwar- 


ranted, — whether  there  is  anything  in 
the  record  from  which  it  may  be  said 
that  counsel  had  no  basis  for  the  argu- 
ment, and  that  it  was  without  justifi- 
cation." 

In  Lake  Erie  &  W.  R.  Co.  v.  Close 
(1892)  5  Ind.  App.  444,  32  N.  E.  588, 
it  was  held  that  for  counsel  to  remark 
of  a  railroad  conductor  that  ''the  con- 
duct of  this  conductor  and  these  rail- 
road employees  shows  that  they  have 
become  like  the  corporation  for  whom 
they  work ;  that  they  have  become  so 
hard-hearted  and  unfeeling  that  they 
have  no  charity  for  their  fellow  man," 
was  not  reversible  error  where  it  ap- 
peared from  the  evidence  that  the  con- 
ductor had  ejected  a  passenger  in  a 
coarse  and  brutal  manner.     On  this 
point  it  was  said :    "The  sense  of  deg- 
radation  and  shame  appellee   exper- 
ienced in  being  expelled  from  the  train 
in  the  presence  of  other  passengers 
was  an  important  factor  in  estimating 
his  damages,  and  the  manner  of  his 
expulsion  was  certainly  a  legitimate 
subject    of    comment.    The    remarks 
made  by  the  conductor  at  the   time 
were  such  as  to  augment  the  indigni- 
ties borne  by  appellee,  and  the  charac- 
terization of  the  conductor  as  'hard- 
hearted and  unfeeling'  was  justified, 
assuming,  as  counsel  had  the  right  to, 
that  appellee's  version  of  the  occur- 
rence was  true." 

In  Schlotter  v.  State  (1891)  127  Ind. 
493,  27  N.  E.  149,  the  following  lan- 
guage of  the  prosecuting  attorney  was 
held  to  be  no  ground  for  reversal,  in 
view  of  the  facts  developed  by  the 
testimony:  "I  cannot  express  my  con- 
tempt for  a  man  twenty-nine  years  of 
age  that  will  ask  his  neighbor's  daugh- 
ter into  one  of  these  holes,  and  have 
her  seduced.  This  contemptible  puke 
takes  her  there,  within  a  hundred  rods 
of  his  wife,  and  gets  her  drunk,  then 
says  I  slander  him."  In  speaking  of 
all  the  witnesses  called  by  the  appel- 
lant, counsel  for  state  used  the  follow- 
ing language :  "There  was  not  a  man 
on  the  stand  that  was  capable  of  prov- 
ing the  character  of  a  decent  dog." 

It  has  been  held  that  there  was  no 
impropriety  for  counsel  to  say  of  a 
foreman,  who  had  testified  for  the  de- 
fendant, that  his  want  of  care  was 
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"almost  criminal/'  as  such  a  remark 
did  not  amount  to  calling  him  a  mur- 
derer, as  claimed  by  0]>posing  counsel, 
but  was  a  legitimate  criticism  of  the 
want  of  ordinary  -and  reasonable  care 
on  the  part  of  the  witness.  Casey  v. 
Kelly-Atkinson  Constr.  Co.  (1909)  146 
DL  App.  551,  affirmed  in  (1909)  240  111. 
4ie,  88  N.  E.  982. 

In  Chicago  City  K.  Co.  v.  Bennett 
(1905)  214  lU.  26,  73  N.  E.  343,  it  ap- 
peared that  a  physician  testified  that 
he  was  called  to  the  house  of  a  woman 
suing  for  personal  injuries,  and,  find- 
ing her  in  bed,  raised  the  bed  covering 
and  her  night  clothes  in  order  to  make 
a  proper  examination  of  her  injuries. 
Oounsel  for  the  defendant,  in  his  clos- 
ing argument  to  the  jury,  attacked  in 
very  vigorous  language  this  conduct 
on  the  part  of  the  physician,  charac- 
terizing it  as  improper  and  unlawful. 
Over  the  objection  that  such  an  at- 
tack on  a  witness  was  prejudicial  er- 
ror, the  court  held  that  as  the  physi- 
cian, by  one  answer,  had  made,  either 
inadvertently  or  otlierwise,  a  state- 
ment which  furnished  some  ground  for 
the  attack  on  him,  it  did  not  constitute 
reversible  error. 

And  it  has  been  held  that  where  a 
physician  who  had  attended  the  plain- 
tiff in  an  action  for  damages  for  per- 
sonal Injury  appeared  at  the  trial  as 
a  witness  for  the  defendant,  and  stated 
in  his  testimony  that  he  came  into 
court  at  the  instance  of  the  defend- 
ant, and  expected  it  to  pay  him  a  fee 
of  $100,  it  was  not  improper  for  coun- 
sel to  insinuate  in  his  argument  that 
the  witness  could  not  be  relied  on,  as 
he  was  guilty  of  unprofessional  con- 
duet,  and  in  effect  had  been  bought  by 
the  defendant.  Missouri,  K.  &  T.  R.  Co. 
V.  Follin  (1902)  29  Tex.  Civ.  App.  512, 
68  S,  W.  810. 


Likewise,  whjere  it  appeared  that  a 
physician  had  been  guilty  of  systemat- 
ic violation  of  his  duty  not  to  disclose 
communications  made  to  him  by  his 
patient,  it  has  been  held  that  it  was  not 
prejudicial  error  for  counsel  to  reflect 
upon  his  character  by  severe  criticism 
and  condemnation.  Loudoun  v.  Eighth 
Ave.  R.  Co.  (1897)  16  App.  Div.  152, 
44  N.  Y.  Supp.  742,  2  Am.  Neg.  Rep. 
419,  reversed  on  other  grounds  in 
(1900)  162  N.  Y.  380,  56  N.  E.  988. 

In  Tatum  v.  State  (1901)  61  Neb. 
229,  85  N.  W.  40,  it  was  held  that  ac- 
cusing a  witness  of  having  guilty 
knowledge  of  the  property  he  pur- 
chased of  accused  having  been  stolen, 
and  receiving  it  as  such,  being  based 
on  evidence,  was  legitimate,  though 
the  remarks  were  severer  than  neces- 
sary. 

In  State  v.  Hudson  (1899)  110  Iowa, 
663,  80  N.  W.  232,  it  was  held  not  to  be 
reversible  error  for  a  prosecuting  at- 
torney to  allude  to  witnesses  of  the 
defendant  as  tramps,  where  it  ap- 
peared from  the  evidence  that  they 
were  seen  among  a  body  of  men  w^ho 
conduct  themselves  as  tramps  usual- 
ly do. 

And  in  State  v.  Nowells  (1906)  135 
Iowa,  53,  109  N.  W.  1016,  the  court, 
without  setting  out  the  remarks  of 
counsel  except  that  he  designated  cer- 
tain witnesses  as  "nomads"  and  "pals," 
held  that  ivhile  his  argument  may 
have  exceeded  the  bounds  set  by  good 
taste,  they  were  not  sufficiently  vi- 
tuperative to  justify  a  reversal,  in 
view  of  the  fact  that  the  court  was  of 
the  opinion  that  the  accused  was  ac- 
corded a  fair  trial,  and  his  conviction 
was  amply  sustained  by  the  evidence. 

M.  B. 


0.  N.  MOOMAW  et  al.,  Appts., 

v. 
DABNEY  JORDAN  et  al.  ^ 

Virginia  Supreme  Court  of  Appeals -^  January  13 1  1916, 

(118  Va.  414,  87  S.  E.  569.) 

Judgment  —  priority  over  purchase-money  mortgage. 

1.  When,  contemporaneously  with  the  execution  and  delivery  of  a  deed 
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of  real  estate,  a  deed  of  trust  is  executed  to  secure  the  purchase  money, 
the  vendee  secures  no  such  beneficial  interest  in  the  land  as  may  be  sub- 
jected to  the  lien  of  a  judgment  until  the  deed  of  trust  is  satisfied,  although 
it  may  not  have  been  placed  on  record. 

ISee  note  on  this  question  beginning  on  page  434.] 


—  effect  —  collateral  attack. 

2.  Claimants  under  a  deed  of  trust 
to  secure  the  purchase  price  of  real 
estate,  who  are  made  parties  to  a  suit 
to  subject  the  property  to  the  lien  of 
a  judgment,  and  acquiesce  in  a  judg- 
ment subdrdinating  their  rights  to  the 
judgment  lien,  permitting  the  property 
to  be  sold  under  the  judgment,  can- 


not proceed  to  sell  the  property  under 
the  provisions  of  their  deed  of  trust. 
[See  16  R.  C.  L.  835,  840.] 

! —  error  in  application  of  facts. 

8.  A  judgment  cannot  be  collater^ 
ally  attacked  for  error  in  the  deter- 
mination  and  application  of  facts. 

[See  15  R.  C.  L.  862.] 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Mont- 
gomery County  in  favor  of  complainants  in  a  suit  to  enjoin  a  sale  of  real 
estate  for  the  enforcement  of  a  deed  of  trust.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  John  €•  Moomaw,  R  €• 
Jackson,  C.  B.  Moomaw,  and  H.  M. 
Moomaw  for  appellants. 

Messrs.  Kime,  Fox,  &  McNulty  for 

appellees. 

Whittle,  J.,  delivered  the  opinion 
of  the  court : 

On  March  1,  1907,  0.  N.  Moo- 
maw, one  of  the  appellants,  sold 
and  conveyed  a  tract  of  97-^  acres 
of  land,  situated  in  Montgomery 
county,  to  John  C.  Weddle,  for 
$1,455.50,  of  which  sum  $275  were 
paid  in  cash  and  five  notes  were 
taken  for  the  residue.  The  credit 
instalments  were  secured  by  a  con- 
temporaneous deed  of  trust  on  the 
land,  with  D.  H.  Barger,  the  other 
appellant,  as  trustee.  The  deed  from 
Moomaw  to  Weddle  was  recorded 
May  29,  1907,  and  recited  that  the 
deferred  payments  were  secured  by 
a  deed  of  trust  on  the  land  con- 
veyed, but  the  deed  of  trust  was  not 
recorded  until  May  20,  1910.  Wed- 
dle subdivided  the  original  tract  of 
97tV  acres  into  lots,  and  sold  them 
from  time  to  time  to  various  pur- 
chasers, Da^ney  Jordan  and  Felix 
Dow,  the  appellees,  ultimately  be- 
coming the  owners  of  two  of  the 
lots,  each  containing  10  acres.  In 
June,  1910,  Adams,  Pa3me,  & 
Gleaves,  Incorporated,  a  judgment 
creditor  of  Weddle,  filed  a  lien  cred- 
itor's bill  in  Montgomery  county 
circuit  court  against  Weddle,  Moo- 


maw, Barger,  trustee,  and  purchas- 
ers from  Weddle,  to  subject  certain 
lots  in  the  hands  of  Weddle's 
alienees  to  the  lien  of  its  judgment, 
and  an  account  of  lands,  with  the 
liens  thereon  and  their  priorities, 
was  ordered. 

The  commissioner  reported  the 
judgment  of  Adams,  Payne,  & 
Gleaves,  Incorporated,  and  other 
judgments  against  Weddle,  as  liens 
on  three  parcels  of  land,  including 
the  two  10-acre  lots  now  owned  by 
the  appellees,  prior  in  dignity  to  the 
lien  of  MoomaVs  deed  of  trust,  the 
theory  of  the  commissioner  being 
that  the  judgments  were  recovered 
and  docketed  before  the  deed  of 
trust  was  recorded. 

Appellants  excepted  to  the  report 
on  other  grounds,  but  did  not  ex- 
cept to  the  commissioner's  finding 
that  the  judgments  were  entitled  to 
priority  over  the  deed  of  trust  with 
respect  to  the  above-mentioned 
three  lots.  The  circuit  court  .sus- 
tained the  exception  to  the  report, 
but  confirmed  it  in  all  other  partic- 
ulars, and  sold  the  three  lots  and 
applied  the  proceeds  towards  the 
discharge  of  the  judgments.  More 
than  three  years  afterwards 
Moomaw  filed  a  petition  for  a  re- 
hearing, which  was  denied,  and  at 
the  same  time  a  final  decree  was 
entered  in  the  creditors'  suit,  from 
which  decree  no  appeal  was  taken. 


MOOMAW 

(118  Fo.  414, 

Subsequently,  on  August  25,  1914, 
appellants  advertised  the  two  lots 
belonging  to  appellees  for  sale  to 
pay  the  balance  due  on  the  deed  of 
trust,  but  the  sale  was  enjoined, 
and  from  the  decree  of  February  22, 
1915,  i>erpetuating  the  injunction 
and  directing  that  the  deed  of  trust 
be  released  and  marked  satisfied  so 
far  as  it  aifected  appellees'  lots, 
this  appeal  was  granted. 

It  was  admitted  that  the  com- 
missioner and  court  erred  in  allow- 
ing priority  to  the  judgments  over 
tile  deed  of  trust  on  the  lots  in  con- 
troversy. That  ruling  contravenes 
the  established  doctrine  that  where 
a  purchaser,  contemporaneously 
with  the  execution  and  delivery  of 

the    deed    to    land 
pTuSTty'^over       Bold,  exccutes    and 

SSSili*  ."'•"*''  delivers  to  the  ven- 
dor a  deed  of  trust 
thereon  to  secure  the  purchase 
money,  the  two  conveyances  are  to 
be  regarded  as  parts  of  one  transac- 
tion, and  the  vendee  acquires 
temporary  seisin  only,  and  not  such 
a  beneficial  interest  in  the  land  as 
may  be  subjected  to  the  lien  of  a 
judgment  until  the  deed  of  trust  is 
satisfied.  The  same  is  true  with  re- 
spect to  dower — it  does  not  attach 
in  such  circumstances.  Summers 
V.  Dame,  31  Gratt.  791;  Sinclair 
V.  Sinclair,  79  Va.  41;  Coward- 
in  V.  Anderson,  78  Va.  88,  90; 
CofFman  v.  Coffman,  79  Va.  508; 
Straus  V.  Bodeker,  «6  Va.  548,  10 
S.  E.  570;  Charlottesville  Hard- 
ware Co.  V.  Perkins,  118  Va.  84,  86 
S.  E.  869;  1  Minor,  Real  Prop.  § 
269. 

The  appellants  were  parties  to 
tile  lien  creditors'  suit  from  the 
time  of  its  institution  until  it  was 
finally  disposed  of,  and  knew  all  the 
facts  disclosed  by  the  record,  yet 
they  stood  by  and  suffered  the  com- 
missioner's report  to  be  confirmed 
without  exception,  which  subordi- 
nated their  deed  of  trust  to  judg- 
ments against  Weddle,  and,  further- 
more, they  permitted  the  lots  to  be 
sold,  the  sales  confirmed,  the  pur- 
chase money  paid  and  distributed, 
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and  deeds  made  to  the  purchasers. 
It  is  true  that  in  February,  1914, 
Moomaw  filed  a  petition  to  rehear 
the  decree  of  the  special  March 
term,  1911,  but  the  petition  was 
dismissed,  and  at  the  same  time 
the  creditors'  suit  was  dismissed, 
all  the  objects  for  which  it 
was  instituted  having  been  accom- 
plished. From  that  final  decree  no 
appeal  was  taken,  and  however  er- 
roneous it  may  have  been  it  is  con- 
clusive upon  the  parties,  and  is  not 
amenable  to  collateral  attack.  This 
is  even  a  stronger 
case  for  noninter-  SSerSi'^^wack. 
ference  thanPhipps 
V.  Wise  Hotel  Co.  116  Va.  739,  82 
S.  E.  681.  In  that  case  the  errors, 
if  correctable  at  all,  could  have  been 
reached  by  bill  of  review,  but  here 
it  is  sought  to  attack  collaterally  a 
final  decree  involving  error  in  judg- 
ment in  the  deter- 
mination and  ap-  ZSuoV  ot  ul?^'' 
plication  of  facts, 
and  such  error  can  only  be  correct- 
ed on  appeal.  Rawlings  v.  Raw- 
lings,  75  Va.  76. 

We  find  no  reversible  error  in  the 
decree  appealed  from  and  it  must 
be  afifirmed. 


NOTE. 

It  will  be  observed  that  the  decision 
in  the  reported  case  (Moomaw  v.  Jor- 
dan, ante,  427),  denying  prority  to 
the  judgment  over  the  unrecorded 
deed  of  trust,  does  not  rest  upon  gen- 
eral principles  denying  judgment 
creditolrs  the  benefit  of  the  recording, 
but  upon  the  ground  that,  the  deed  of 
trust  having  been  executed  contempo- 
raneously with,  and  as  part  of  the  con- 
sideration for,  the  deed  to  the  vendee, 
the  latter  acquired  a  temporary  seisin 
only,  and  not  such  a  beneficial  interest 
as  may  be  subjected  to  the  lien  of  a 
judgment  before  the  deed  of  trust  is 
satisfied.  The  general  subject  of  pri- 
ority as  between  judgment  liens  and 
unrecorded  mortgages  is  the  subject 
of  the  annotation  beginning  at  page 
434,  post. 
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OKLAHOMA  STATE  BANK  of  Wapanucka,  Plff.  in  Err., 

V. 

S.  B.  BURNETT  et  al. 

OkHahama  Supreme  Court  »^  Jantuxry  23 f  1917, 

(—  Okla.  — ,  162  Pac.  1124.) 

Mortgage  —  priority  —  judgment. 

1.  Where  real  estate  is  mortgaged  by  the  owner  and  such  mortgage  is 
not  recorded,  a  judgment  lien  filed  subsequent  to  the  execution  of  such 
mortgage  is  subordinate  to  said  mortgage. 

ISee  note  an  this  question  beginning  on  page  484.] 

Record  —  judgment  —  third  person. 


Judgment  —  lien  —  extent. 

2.  The  judgment  lien  contemplated 
by  Rev.  Laws  1910,  §  6148,  is  a  lien  only 
on  the  actual  interests  of  the  judgment 
debtor,  whatever  they  may  be.  There- 
fore, though  he  appear  to  have  an  in- 
terest, if  he  has  none  in  fact,  no  lien 
can  attach. 

[See  15  R.  C.  L.  794,  795,  799.] 

Headnotes  by  Collier,  C. 


3..  The  "third  person"  defined  by  § 
1154,  Rev.  Laws,  refers  to  one  who  is 
an  innocent  purchaser  for  value,  or  an 
encumbrancer,  and  does  not  in  any 
manner  apply  to  a  judgment  creditor 
with  a  lien. 


Error  to  the  District  Court  for  Carter  County  (Freeman,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  and  overruling  defendant's  motion  for 
new  trial,  in  an  action  brought  to  recover  the  amount  alleged  to  be  due  on 
two  certain  notes.    Affirmed. 
'     The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Gullett  &  Stobaugh,  C.  C.     their  claims  have  not  been  reduced  to 


Shaw,  and  Sigler  &  Howard,  for  plain- 
tiff in  error: 

An  unrecorded  mortgage  on  land,  of 
which  a  creditor  of  the  owner  of  the 
land  had  not  notice,  will  not  prevent 
a  judgment  subsequently  docketed  by 
the  creditor  from  becoming  a  prior 
lien  on  the  land. 

Lash  V.  Hardick,  5  Dill.  505,  Fed. 
Cas.  No.  8,097;  Eldridge  v.  Post,  20 
Fla.  579;  Dutton  v.  McReynolds,  31 
Minn.  66,  16  N.  W.  468;  Mississippi 
Valley  Co.  v.  Chicago,  St.  L.  &  N.  0.  R. 
Co.  58  Miss.  846. 

The  lien  of  a  recorded  judgment  is 
superior  to  the  lien  of  a  prior  unre- 
corded mortgage. 

Cleveland  v.  Shannon,  —  Ark.  — , 
12  S.  W.  497:  Hawkins  v.  Files,  51 
Ark.  417,  11  S.  W.  681;  Shepherd  v. 
Burkhalter,  18  Ga.  443,  58  Am.  Dec. 
523;  Bostic  v.  Young,  116  N.  C.  766, 
21  S.  E.  552;  Lahr's  Appeal,  90  Pa. 
507;  Jackson  v.  Luce,  14  Ohio,  514; 
Jaques  v.  Weeks,  7  Watts,  261;  May- 
ham  V.  Coombs,  14  Ohio,  428. 

The  term  "third  persons"  is  held  to 
include     contract    creditors,    though 


judgment. 

Re  Beckhaus,  100  C.  C.  A.  561,  177 
Fed.  141. 

Messrs.  Cruce^  Potter,  &  Cruce,  and 
Johnson  &  McGill,  for  defendants  in 
error : 

Although  not  recorded,  and  al- 
though the  execution  creditor  had  no 
notice  of  the  same,  the  unrecorded 
mortgage  was  a  prior  lien  upon  the 
property. 

Auld  V.  Smith,  28  Kan.  66;  Emery 
V.  Farmers  State  Bank,  97  Kan.  231, 
155  Pac.  34;  Fitzgerald  v.  Fitzgerald, 
97  Kan.  408,  155  Pac.  791 ;  Gilbreath  v. 
Smith,  50  Okla.  42,  150  Pac.  719;  Lunn 
V.  Kellison,  —  Okla.  — ,  158  Pac.  1186. 

Collier,  C,  filed  the  following  opin- 
ion: 

On  the  12th  day  of  May,  1914,  S. 
B.  Burnett  filed  his  petition  in  the 
district  court  of  Carter  county, 
Oklahoma,  and  made  Richard  H. 
McLish,  Rosa  McLish,  W.  A.  Led- 
better,  W.  H.  Paul,  Cal.  Stewart, 
Joe  Wilford,  H.  C.  Long,  H.  P.  Mc- 
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Cann,  D.  E.  Booker,  G.  D.  Carter, 
City  National  Bank  of  Ardmore, 
Southwestern  Insurance  Company, 
and  Oklahoma  State  Bank  of  Wa* 
panucka,  defendants.  This  suit 
was  upon  two  notes,  one  for  $1,000 
and  the  other  for  $1,500,  executed 
by  Richard  H.  McLish.  To  secure 
the  payment  of  these  notes,  Rich- 
ard H.  McLish,  joined  by  his  wife, 
Rosa  McLish,  gave  to  the  plainti£F 
a  mortgage  upon  certain  land  de« 
scribed  in  the  mortgage,  situated  in 
Johnson  county,  Carter  county,  and 
Coal  county.  The  mortgage  was 
recorded  in  Carter  county  on  the 
5th  day  of  December,  1908,  and  in 
Coal  county  on  July  11,  1913,  but 
was  never  recorded  or  filed  for  rec- 
ord in  Johnson  county.  On  the  23d 
day  of  August,  1910,  Richard  H. 
McLish  executed  a  mortgage  upon 
the  same  property,  together  with 
other  lands,  to  Cal.  Stewart,  Joe 
Wilford,  H.  C.  Long,  H.  P.  McCann, 
D.  E,  Booker,  and  C.  D.  Carter,  to 
indemnify  them  as  his  surety  upon 
a  $2,500  note.  This  mortgage  was 
filed  for  record  in  Carter  county  on 
the  23d  day  of  August,  1910,  in 
Johnson  county  on  the  25th  day  of 
August,  1910,  and  in  Coal  county 
on  August  26,  1910.  Said  mort- 
gage, among  other  things,  has  this 
stipulation  therein:  "It  is  under- 
stood  that  there  are  other  niort- 
gages  covering  this  same  property, 
and  this  mortgage  is  given  subject 
to  same." 

On  the  8d  day  of  October,  1911, 
Richard  H.  McLish  gave  a  mortgage 
on  this  same  property  to  W,  H.  Paul 
to  secure  him  in  the  payment  of  a 
note  of  $635.  This  mortgage  was 
assigned  to  E.  L.  Spencer,  and  was 
filed  for  record  in  Coal  county  on 
24th  day  of  January,  1913,  and  in 
Carter  county  on  7th  day  of  Oc- 
tober, 1911.  On  the  4th  day  of 
June,  1912,  the  Oklahoma  State 
Bank  of  Wapanucka  recovered  a 
judgment  against  Richard  H.  Mc- 
Lish and  others  for  the  sum  of 
^1,291.54,  and  on  the  same  date, 
June  4,  1912,  the  Oklahoma  State 
Bank  of  Wapanucka  recovered  a 
judgment  against  Richard  H.  Mc- 
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Lish  for  $568.70.  Both  of  these 
judgments  were  had  in  Johnson 
county,  Oklahoma.  Transcripts  of 
these  judgments  were  filed  in  the 
office  of  the  district  court  of  Coal 
county,  June  29,  1912,  and  in  Car- 
ter county  July  1,  1912.  Cal.  Stew- 
art and  others  filed  an  answer  to 
■  the  petition  of  S.  B.  Burnett,  setting 
up  their  mortgage  and  claiming  that 
their  mortgage  was  superior  to  that 
of  S.  B.  Burnett.  The  defendant 
W.  H.  Paul  filed  his  answer,  setting 
up  his  mortgage  and  claiming  that 
the  same  was  superior  to  that  of 
S.  B.  Burnett.  To  these  the  plaintiff, 
Burnett,  replied,  and  pleaded  in  the 
reply  that  said  mortgages  were 
taken  subject  to  his  mortgage.  The 
Wapanucka  State  Bank  filed  its 
answer,  in  which  it  claimed  that  its 
judgment  lien  was  superior  to  all 
the  mortgages,  and  that  it  had  the 
first  lien  upon  the  property  by  rea- 
son of  said  judgment.  The  City 
National  Bank  of  Ardmore  filed  a 
disclaimer.  The  Southwestern  In- 
surance Company  did  the  same.  W. 
A.  Ledbetter  did  not  file  his  answer. 
E.  L.  Spencer  filed  his  interplea,  al- 
leging that  he  had  been  subrogated 
by  assignment  to  all  the  rights  of 
W.  H.  Paul,  given  him  by  reason  of 
said  mortgage,  and  with  the  plead- 
ing in  this  condition  the  case  was 
tried  and  the  Oklahoma  State  Bank 
of  Wapanucka  is  the  only  one  here 
that  is  complaining  of  the  judg- 
ment of  the  court.  The  evidence  in 
the  case  supports  the  allegations 
of  the  various  pleadings  filed  there- 
in except  as  to  the  allegations  of  the 
superior  lien  of  plaintiff  in  error. 
Case  was  tried  to  the  court,  and  the 
court  adjudged  that  Burnett  had  a 
first  lien  upon  said  land;  that  Cal. 
Stewart  and  others  had  a  second 
lien  upon  said  lands;  that  Spencer 
had  a  third  lien ;  and  that  the  plain- 
tiff' in  error,  the  Oklahoma  State 
Bank  of  Wapanucka,  had  a  fourth 
and  last  lien, — and  ordered  the 
premises  sold  and  the  proceeds  de- 
rived from  such  sale  distributed  in 
accordance  with  the  decree  as  to 
priorities.  In  due  time  the  Okla- 
homa  State   Bank   of  Wapanucka 
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filed  its  motion  for  a  new  trial, 
which  was  overruled  and  excepted 
to,  and  the  Oklahoma  State  Bank  of 
Wapanucka  prosecutes  error  to  re- 
verse the  judgment  rendered. 

At  the  outset  we  are  met  by  an 
insistence  on  the  part  of  defend- 
ants  in  error  that  said  appeal  should 
be  dismissed  for  the  failure  of  the 
plaintiff  in  error  to  comply  with 
the  rules  of  this  court  in  failing  to 
set  out  in  the  brief  any  assignment 
of  error.  If  the  rule  of  this  court 
should  be  strictly  applied,  this  ap- 
peal should  be  dismissed;  but  we 
have  concluded,  notwithstanding 
this  failure  to  comply  with  the  rules 
as  to  assignment  of  error,  to  write 
this  case  upon  its  merits,  upon  the 
question  insisted  upon  by  plaintiff 
in  error :  "That,  shorn  of  all  trim- 
mings and  trappings,  the  issues  be- 
fore the  court  were:  'Who  had 
the  first  lien  upon  the  lands  in  Coal 
and  Johnston  counties?'" 

It  is  insisted  that  the  case  of  Lunn 
V.  Kellison,  —  Okla.  — ,  153  Pac. 
1136,  should  be  overruled,  because 
the  same  is  not  in  accord  .with  the 
other  decisions  of  this  court.  This 
contention  is  without  the  slightest 
merit,  as  the  unbroken  line  of  de- 
cisions of  this  court  is  in  accord 
with  the  holding  in  said  case  of 
Lunn  v.  Kellison. 

In  J.  I.  Case  Threshing  Mach. 
Co.  V.  Walton  Trust  Co.  39  Okla. 
748,  136  Pac.  769,  it  is  held :  "The 
judgment  lien  contemplated  by  § 
5941,  Comp.  Laws  1909,  ...  is 
a  lien  only  on  the  actual  interests 

of  the  judgment 
ueB^zte^         debtor,       whatever 

that  may  be ;  there- 
fore, though  he  appear  to  have  an 
interest,  if  he  has  none  in  fact,  no 
lien  can  attach." 

In  Adams  v.  White,  40  Okla.  535, 
139  Pac.  514,  Justice  Kane,  speaking 
for  the  court,  says:  "A  contract 
for  land,  bona  fide,  made  for  a 
valuable  consideration,  vests  the 
equitable  interest  in  the  vendee 
from  the  time  of  the  execution  of 
the  contract,  although  the  money  is 
not  paid  at  that  time.  When  the 
money   is   paid,   according  to   the 


terms  of  the  contract,  the  vendee  is 
entitled  to  a  conveyance,  and  to  a 
decree  in  chancery  for  a  specific 
execution  of  the  contract,  if  such 
conveyance  is  refused.  A  judgment 
obtained  by  a  third  person  against 
the  vendor,  mesne  the  making  the 
contract  and  the  payment  of  the 
money,  cannot  defeat  or  impair 
the  equitable  interest  thus  acquired, 
nor  is  it  a  lien  on  the  land  to  af- 
fect the  right  of  such  cestui  que 
trust.  A  judgment  is  a  lien  on  ^e 
land  of  the  debtor,  and  attaches  on 
it  as  a  fund  for  its  payment;  but 
the  legal  estate  in  the  land  is  not 
vested  in  the  judgment  creditor,  al- 
though he  can  convert  it  into  money, 
to  satisfy  his  debt,  by  pursuing  the 
proper  means." 

Other  cases  in  point  are :  Brown 
V.  Pierce,  7  Wall.  205, 19  L.  ed.  134; 
Gates  Iron  Works  v.  Cohen,  7  Colo. 
App.  341,  43  Pac.  667;  Dalrymple 
V.  Security  Improv.  Co.  11  N.  D.  65, 
88  N.  W.  1033;  Hays  v.  Reger,  102 
Ind.  524,  1  N.  E.  386;  Story  v. 
Black,  5  Mont.  26,  51  Am.  Rep.  37, 
1  Pac.  1 ;  Princeton  Min.  Co.  v.  First 
Nat.  Bank,  7  Mont.  530,  19  Pac. 
210;  Dimmick  v.  Roeenfeld,  34  Or. 
101,  55  Pac.  100;  Kirby  v.  Tall- 
madge,  160  U.  S.  379,  40  L.  ed.  463, 
16  Sup.  Ct.  Rep.  349. 

In  Gilbreath  v.  Smith,  50  Okla. 
42,  150  Pac.  719,  it  is  held  that  "the 
lien  of  a  justice  of  the  peace  judg- 
ment, created  by  filing  a  transcript 
thereof  in  the  district  court  under 
§§  5217,  5218,  and  5148,  Rev.  Laws 
1910,  attaches  only  to  the  actual  in- 
terest of  the  judgment  debtor  in  the 
lands  involved,  whatever  that  may 
be,  and  ^therefore,  though  he  ap- 
pears to  have  an  interest,  if  he  has 
none  in  fact,  no  lien  can  attach." 

In  said  case  it  is  further  held: 
"That  as  the  title  passed  from  G. 
prior  to  the  filing  of  the  judgment 
of  the  justice  of  the  peace  in  the 
district  court,  G.  had  no  interest  to 
which  the  lien  of  such  judgment 
could  attach,  and  that  the  title  of 
M.  was  superior  to  that  of  B.,  who 
purchased  at  the  execution  sale.  A 
judgment  creditor  has  not  the  pro- 
tection of  a  bona  fide  purchaser." 
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In  Gilbreath  v.  Smith,  supra, 
Judge  Brewer  says:  "The  lien  of 
a  judgment  attaches  only  to  the  in- 
terest in  real  estate  owned  by  the 
judgment  defendant ;  and  judgment 
creditors  ar&  not  bona  fide  pur- 
chasers. Such  creditors  part  with 
nothing  to  acquire  the  lien."  J.  I. 
Case  Threshing  Mach.  Co.  v.  Wal- 
ton Trust  Co.  39  Okla.  748, 136  Pac. 
769;  Scott-Baldwin  Co.  v.  Mc- 
Adams,  43  Okla.  161,  141  Pac.  770. 

The  sole  contention  of  plaintiif  ^l 
error  in  this  case  is  that  the  failure 
to  file  the  mortgages  in  each  of  the 
counties  in  which  the  land  is  situ- 
ated* gives  priority  to  a  judgment 
creditor  who  has  filed  his  lien  in  ac- 
cordance with  the  law.  By  the  exe- 
cution of  the  mortgage,  whether 
recorded  or  not,  the  interest  of  the 
mortgagor  passed  to  the  mortgagee, 
and,  as  set  out  in  the  many  decisions 
cited  in  this  case,  the  lien  of  the  Ok- 
lahoma State  Bank  could  attach  only 
to  the  actual  interest  of  the  mort- 
gagor in  the  land,  notwithstanding 
he  may  have  appeared  to  have  a  dif- 
ferent interest  in  said  property. 

It  thus  appears  from  the  author- 
ities that  the  case  of  Lunn  v.  Eelli- 
son,  —  Okla.  — ,  153  Pac.  1136, 
which  it  is  insisted  by  attorneys  for 
plaintiff  in  error  should  be  over- 
ruled, simply  follows  an  unbroken 
line  of  decisions  of  this  court,  show- 
ing conclusively  that  the  court  did 
not  err  in  holding  that  the  lien  of 
the  Oklahoma  State  Bank  was  in- 
ferior to  the  other  liens  described 
in  this  case,  as  its  lien  only  extend- 
ed to  the  actual  interest  of  the  de* 
fendant  in  execution,  which  was 
subordinate  to  the  several  liens,  as 
held  by  the  trial  court. 

As  previously  stated,  and  as 
shown  by  the  authorities  cited,  the 
only  interest  that  the  plaintiff  in 
error  could  possibly  assert  to  the 
property  involved  in  this  litigation 
is  a  lien  upon  whatever  interest  the 
mortgagor  ha^  in  *  the  lands  in- 
volved. It  therefore  follows,  and  we 
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SO  hold,  that  the  trial  court  did  not 
commit  error  in  holding  that  the 
lien  of  the  plaintiff  in  error  was 
subordinate  to  the  various  liens 
created  by  the  mortgages  named, 
notwithstanding  said  mortgages 
were  not  recorded,  as  the  record  of 
a  mortgage  is  not  necessary  to  the 
validity  thereof  as  between  the 
mortgagor  and  the  mortgagee.  Re- 
vised Laws  1910,  §  1154:  "Except 
as  hereinafter  provided,  no  ac- 
knowledgment or  recording  shall 
be  necessary  to  the  validity  of  any 
deed,  mortgage,  or  contract  relat- 
ing to  real  estate  as  between  the 
parties  thereto;  but  no  deed,  mort- 
gage, contract,  bond,  lease,  or  other 
instrument  relating  to  real  estate 
other  than  a  lease  for  a  period  not 
exceeding  one  year,  and  accom- 
panied by  actual  possession,  shall  be 
valid  as  against  third  persons  un- 
less acknowledged  and  recorded  as 
herein  provided." 

As  shown  by  authorities  herein- 
before cited,  tiie  plaintiff  in  error, 
the  Oklahoma  State  Bank  of  Wapa- 
nucka,   was    not  a  purchaser   for 
value,  did  not  part  with  anything 
to  acquire  its  lien,  and  therefore  the 
mortgage  li«is  were  RecTd-j«d.. 
superior  to  the  hen  ment-third 
created  by  filing  its  **"~- 
judgment  subsequent  to  the  execu- 
tion of  the  mortgages. 

In  short,  the  filing  of  the  judg- 
ment only  created  a  lien  upon  the 
interest  in  the  real  estate  owned  by 
the  judgment  debtor  at  the  time  of 
the  filing  of  the  lien,  and  if,  prior 
to  the  filing  of  such  judgment  lien, 
the  judgment  debtor  had  mortgaged 
said  real  estate,  the  lien  created  by 

filing       such       judg-    Mort^a,*- 

ment  was  subordi-  priority— 
nate  to  such  mort-  i"**™*"*- 
gages.    The  judgment  rendered  in 
this  cause  is  afiirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied 
February  20,  1917. 
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ANNOTATION. 
Priority  as  between  judgment  lien  and  unrecorded  mortgage. 


I.  View  that  judgment  lien  has  priority: 

a.  In  general,   434. 

b.  Effect  of  notice  of  unrecorded 

mortgage,  442. 
II.  View  that  mortgage  has  priority,  447. 

/.  View  that  judgment  lien  ha»  priority, 

a.  In  genenU, 

In  a  majority  of  jurisdictions,  under 
statutes  making  the  recordation  of  a 
mortgage  a  prerequisite  to  its  validity 
as  against  subsequent  bona  fide  pur- 
chasers and  creditors,  it  is  held  that 
a  judgment  lien  is  entitled  to  priority 
over  the  lien  of  a  previous  unrecorded 
mortgage,  when  the  judgment  creditor 
has  obtained  his  judgment  without  no- 
tice of  the  existence  of  the  mortgage, 
and  attaches  to  whatever  interest  in 
real  Estate  the  record  discloses  in  the 
judgment  debtor,  the  statutes  being 
construed  as  placing  judgment  cred- 
itors on  an  equality  with  bona  fide 
purchasers. 

Alabama. — De  Vendell  v.  Doe  (1855) 
27  Ala.  156;  Barker  v.  Bell  (1861)  37 
Ala.  354;  Wood  v.  Lake  (1878)  62  Ala. 
489;  Chadwick  v.  Carson  (1884)  78 
Ala.  116;  Autauga  Bkg.  &  T.  Co.  v. 
Chambliss  (1917)  —  Ala.  — ,  75  So. 
463.  See  also  Fash  v.  Ravesies  (1858) 
32  Ala.  451. 

Arkansas. — Hawkins  v.  Files  (1888) 
51  Ark.  417,  11  S.  W.  681;  Cleveland  v. 
Shannon  (1889)  —  Ark.  — ,  12  S.  W. 
497. 

Colorado. — See  Western  Chemical 
Mfg.  Co.  V.  McCaffrey  (1910)  47  Colo. 
397,  185  Am,  St.  Rep.  234,  107  Pac. 
1081. 

Georgia. — See  the  cases  cited  infra, 
Lb. 

Ulinois.— Guiteau  v.  Wisely  (1868) 
47  m.  433;  Columbus  Buggy  Co.  v. 
Graves  (1884)  108  111.  459;  Roane  v. 
Baker  (1885)  —  111.  — ,  2  N.  E.  501; 
Thorpe  v.  Helmer  (1916)  275  111.  86, 
113  N.  E.  954. 

Minnesota. — Lash  v.  Hardick  (1878) 
5  Dill.  505,  Fed.  Cas.  No.  8,097  (ap- 
plying Minnesota  statute).  Compare 
Dunwell  v.  Bidwell  (1863)  8  Minn.  34, 
Gil.  18,  and  Golcher  v.  Brisbin  (1874) 


20  Minn.  453,  Gil.  407,  decided  under 
prior  statute. 

Mississippi. — Mississippi  Valley  Co. 
v.  Chicago,  St.  L.  &  N.  O.  R.  Co.  (1881) 
58  Miss.  846;  Bingaman  v.  Hyatt 
(1843)  Smedes  &  M.  Ch.  437. 

New  Jersey. — Sharp  v.  Shea  (1880) 
32  N.  J.  Eq.  65;  Condit  v.  Wilson 
(1883)  36  N.  J.  Eq.  370;  Sipley  v. 
Wass  (1892)  49  N.  J.  Eq.  463,  24  Atl. 
233.  See  also  Voorhis  v.  Westervelt 
(1887)  43  N.  J.  Eq.  642,  3  Am.  St.  -Rep. 
315,  12  Atl.  533,  affirming  decree 
(1886)  42  N.  J.  Eq.  179,  6  Atl.  665. 

North  Carolina. — Davidson  v.  Co- 
wan (1830)  16  N.  C.  (1  Dev.  Eq.)  470; 
Gulley  V.  Thurston  (1893)  112  N.  C. 
192,  17  S.  E.  13 ;  Vanstory  v.  Thornton 
(1893)  112  N.  C.  196,  34  Am.  St.  Rep, 
483,  17  S.  E.  566,  overruling  Leak  v. 
Gay  (1890)  107  N.  C.  468,  12  S.  E. 
312;  Bostic  v.  Young  (1895)  116  N.  C. 
766,  21  S.  E.  552;  United  States  v. 
Devereaux  (1898)  32  C.  C.  A.  564,  61 
U.  S.  App.  548,  90  Fed.  182  (applying 
North  Carolina  statute) . 

Ohio. — May  ham  v.  Coombs  (1846) 
14  Ohio,  428;  Jackson  v.  Luce  (1846) 
14  Ohio,  514;  White  v.  Denman  (1852) 
1  Ohio  St.  110,  affirming  (1847)  16 
Ohio,  60;  Home  Bldg.  &  L.  Asso.  v. 
Clark  (1885)  43  Ohio  St.  427,  2  N.  E. 
846;  Ludlow  v.  Clinton  Line  R.  Co. 
(1861)  1  Flipp.  25,  Fed.  Cas.  No.  8,600 
(applying  Ohio  statute).  See  also 
Magee  v.  Beatty  (1838)  8  Ohio,  396; 
Tousley  v.  Tousley  (1855)  5  Ohio  St. 
78.  Compare  Bank  of  Muskingum  v. 
Carpenter  (1835)  7  Ohio,  pt.  1,  p.  21, 
28  Am.  Dec.  616;  Lake  v.  Doud  (1841) 
10  Ohio,  415. 

Oregont — Laurent  v.  Lanning  (1897) 
32  Or.  11,  51  Pac.  80. 

Pennsylvania.  —  Semple  v.  Burd 
(1821)  7  Serg.  &  R.  286;  Friedl^  v. 
Hamilton  (1827)  17  Serg.  &  R.  70,  17 
Am.  Dec.  638 ;  Jaques  v.  Weeks  (1838) 
7  Watts,  261;  Manufacturers'  &  M. 
Bank  v.  Bank  of  Pennsylvania  (1844) 
7  Watts  &  S.335,  42  Am.  Dec.  240;  Hu- 
lings  V.  Guthrie  (1846)  4  Pa.  123;  Uhl- 
er  V.  Hutchinson  (1854)  23  Pa.  110; 
Corpman  v.  Baccastow  (1877)  84  Pa. 


ANNO.— JUDGMENT— PRIORITY— UNRECORDED  MORTGAGE.     436 


368;  Lahr's  Appeal  (1879)  90  Pa.  507; 
Hibbard  v.  Bovier  (1855)  1  Grant, 
Gas.  266. 

Texas.  —  Cavanaugh  v.  Peterson 
(1877)  47  Tex.  197;  Stevenson  v.  Tex- 
as &  P.  R.  Co.  (1882)  105  U.  S.  703,  26 
L.  ed.  1215  (applying  Texas  statute). 
See  also  Firebaugh  v.  Ward  (1879)  51 
Tex.  409;  Barnett  v.  Squyres  (1899) 
93  Tex.  193,  77  Am.  St.  Rep.  854,  54 
S.  W.'41,  reversing  (1899)  —  Tex.  Civ. 
App.  — ,  52  S.  W.  612. 

Virginia.  —  McCance  v.  Taylor 
(1854)  10  Gratt.  580;  Hunton  v.  Wood 
(1903)   101  Va.  54,  43  S.  E.  186. 

Canada. — Miller  v.  Duggan  (1891) 
21  Can.  S.  C.  33  (applying  Nova  Scotia 
statute)  ;  Union  Bank  v.  Lumsden  Mill. 
Co.  (1914)  8  Sask.  L.  R.  263,  23  D.  L. 
R.  460. 

"The  protection  extended  to  judg- 
ment creditors  rests  on  a  similar  prin- 
ciple, and  is  germane  to  that  secfured 
to  purchasers  without  notice.  The 
purchasers  who  can  maintain  a  right 
paramount  to  an  unrecorded  deed  or 
mortgage  must  have  purchased  subse- 
quently to  the  making  of  such  deed 
or  mortgage,  and  must  be  bona  fide 
purchasers,  for  a  valuable  considera- 
tion, without  notice  or  knowledge,  of 
such  prior  conveyance  or  encum- 
brance. This  class  alone  can  claim 
to  have  been  misled  by  a  failure  to 
record.  This  class  alone  can  be  de- 
.  frauded  by  a  neglect  of  this  statutory 
duty.  For  no  other  purpose  was  the 
statute  enacted ;  to  no  other  class  does 
the  grantee  owe  this  duty,  and  only 
those  who  are  without  notice  can 
claim  this  protection.  The  same  rule 
must  be  applied  where  the  protection 
the  statute  affords  is  claimed  hy  a 
judgment  creditor.  He  must  have  be- 
come such  after  the  conveyance  was 
made,  or  the  encumbrance  created,  the . 
failure  to  record  which  may  mislead 
him  to  the  belief  that  the  property  is 
standing  open  for  seizure  under  exe- 
cution on  his  judgment."  Chadwick 
V.  Carson  (1884)  78  Ala,  116. 

Under  the  Illinois  statute  providing 
that  all  deeds  and  title  papers  shall  be 
in  force  and  take  effect  from  and  after 
the  time  of  filing  the  same  for  record, 
and  not  before,  as  to  all  creditors  and 
subsequent  bona  fide  purchasers  with- 


out notice,  and  that  as  to  them,  all 
such  deeds  and  title  papers  shall  be 
adjudged  void  until  the  same  shall 
be  filed  for  record,  a  judgment  cred- 
itor and  a  purchaser  are  equally  pro- 
tected; ''and  it  is  the  settled  law  of 
the  state  that  a  judgment  lien  attaches 
to  whatever  interest  in  real  estate  the 
records  disclose  in  the  judgment  debt- 
or, in  the  absence  of  notice  from  other 
sources ;  and  notice  at  the  time  of  the 
levy  of  execution  and  sale,  of  an  un- 
recorded mortgage,  will  avail  nothing 
as  against  the  force  of  the  lien."  Co- 
lumbus Buggy  Co.  V.  Graves  (1884) 
108  IlL  469.  See  to  the  same  effect, 
Thorpe  v.  Helmer  (1916)  275  lU.  86, 
113  N.  B.  954. 

In  the  early  Ohio  case  of  Bank  of 
Muskinguni  v.  Carpenter  (1835)  7 
Ohio,  pt.  1,  p.  21,  28  Am.  Dec.  616,  it 
was  held  that  an  equitable  mortgage 
was  entitled  to  a  preference  over  a 
subsequent  judgment  lien,  inasmuch 
as  the  mortgage  created  a  specific  lien, 
whereas  the  judgment  lien  entitled  the 
judgment  creditor  to  no  other  than  the 
right  of  the  debtor,  and  did  not  place 
him  in  any  better  condition  than  to 
take  the  place  of  the  debtor  himself. 
That  decision  was  followed  in  Lake 
V.  Doud  (1841)   10  Ohio^  415. 

In  Magee  v.  Beatty  (1838)  8  Ohio, 
396,  however,  it  appeared  that  a  mort- 
gage was  executed,  acknowledged,  and 
lef^  with  the  recorder  of  the  county, 
previous  to  the  first  day  of  the  term  of 
the  court  at  which  the  plaintiff  re- 
covered his  judgment,  but  was  not 
actually  copied  into  the  record  book 
until  after  the  rendition  of  that  judg- 
ment. The  court  stated  that  if  the 
mortgage  took  effect  from  the  time  it 
was  left  with  the  recorder,  the  defend- 
ant had  the  preferable  lien;  but  that 
if,  on  the  other  hand,  it  took  effect 
only  from  the  time  it  was  copied  into 
the  book  of  record,  then  the  mortgage 
must  be  postponed  to  the  plaintiff's 
judgment.  And  it  appearing  that  the 
court  was  divided  in  opini(m,  the  legis- 
lature passed'  an  act  on  this  subject, 
in  which,  after  reciting  that  doubts 
had  arisen  "whether  deeds  of  mort- 
gage take  effect  from  the  time  the 
same  are  delivered  to  the  recorder  of 
the  proper  county  for  record,  or  from 
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the  time  the  same  are  actually  copied 
into  the  record  book,  and  that  it  is 
proper  such  doubts  should  be  re- 
moved/' they  declared  and  enacted 
''that  mortgages  do  and  shall  take  ef- 
fect and  have  preference  from  the 
time  the  same  are  delivered  to  the  re- 
corder of  the  proper  county,  to  be  by 
him  entered  on  record"  (36  Ohio 
Laws,  62) ;  and  thereunder  it  was  held 
that  the  mortgage  had  the  prior  lieii. 
Since  that  decision  and  act,  the  court 
has  held  that  a  judgment  lien  is  pref- 
erable to  that  of  a  prior  unrecorded 
mortgage,  or  of  a  mortgage  so  defec- 
tively executed  as  not  to  be  entitled 
to  record.  Mayham  v.  Coombs  (1846) 
14  Ohio,  428;  Jackson  v.  Luce  (1846) 
14  Ohio,  514;  Holliday  v.  Franklin 
Bank  (1847)  16  Ohio,  533;  White  v. 
Denman  (1853)  1  Ohio  St.  110.  affirm- 
ing (1847)  16  Ohio,  60;  Home  Bldg. 
&  L.  Asso.  V.  Clark  (1885)  43  Ohio 
St.  427,  2  N.  E.  846. 

In  Jackson  v.  Luce  (1846)  14  Ohio, 
514,  supra,  it  was  held  that  the  lien 
of  a  judgment  rendered  by  confession 
during  a  term  of  court  had  preference 
over  the  lien  of  a  mortgage  executed 
and  delivered  before,  but  not  recorded 
until  after,  the  term  conmienced,  since 
by  the  law,  all  judgments  were  placed 
on  the  same  footing,  and  the  lands  of 
the  judgment  debtor  were  bound  from 
the  first  day  of  the  term  in  which  the 
judgments  were  entered. 

In  Bloom  v.  Noggle  (1854)  4  Ohio 
St.  45,  a  case  outside  the  scope  of  this 
note,  the  court  discussed  the  foregoing 
statute  and  the  decisions  thereunder, 
saying:  "In  each  of  the  cases  of  May- 
ham  V.  Coombs  (1846)  14  Ohio,  428; 
Jackson  v.  Luce  (1846)  14  Ohio,  514; 
White  V.  Denman  (1847)  16  Ohio,  59, 
s.  c.  in  review  (1858)  1  Ohio  St.  110; 
and  Holliday  v.  Franklin  Bank  (1847) 
16  Ohio,  533,  the  contest  arose  be- 
tween an  unrecorded  mortgage,  or  one  ' 
defectively  executed,  so  as  not  to  be 
entitled  to  record,  and  a  subsequent 
judgment  lien;  and  in  each  of  them 
the  lien  of  the  judgment  was  pre- 
ferred. ...  No  one  of  these  cases 
was  decided  in  ignorance  of  the  gen- 
eral principles  to  which  we  have  al- 
luded»  and  in  every  one  of  them  a  dif-  * 
ferent   conclusion   would   have   been 


arrived  at  if  these  principles   could 
have  furnished  the  rules  of  adjudica- 
tion.   But  it  was  perfectly  competent 
for  the  legislature  to  change  or  modify 
these  rules,  and  when  it  had  done  so^ 
no  discretion  was  left  to  the  judicial 
tribunals  to  depart  from  the  express  ' 
commands    of    the    legislative    body. 
Those  commands  the  courts  have  re-    | 
garded  as  explicit;  the  statute  express- 
ly declaring  that  mortgages  do   and 
shall  take  effect  and  have  preference, 
'from  the  time  the  same  are  delivered 
to  the  recorder  of  the  proper  county, 
to  be  by  him  entered  on  record.'     To 
give  them  any  effect  before,  as  against 
the  persons  intended  to  be  protected 
by  this  statute,  would'  be  to  repeal  it. 
It  was  not  made  for  the  mortgagor, 
and  therefore,  as  to  him,  the  record  of 
the  mortgage  was  wholly  unnecessary ; 
but  it  was  designed  to  protect  third 
persons  who  might  acquire  legal  in- 
terests in,  or  liens  upon,  the  property. 
As  to  them,  the  record  was  made  con- 
clusive; and  they  are  only  bound  to 
regard   such   mortgage   liens   as   the 
record    discloses    at    the    time    their 
rights  accrue.   The  principle  deducible 
from  all  the  cases  is,  that  the  legal 
rights  of  such  persons  cannot  be  dis- 
placed at  the  instance  of  the  holder 
of  a  prior  unrecorded  mortgage,    or 
contract  for  a  mortgage,  although  ac- 
quired with  notice  of  such  mortgage, 
or  of  the  existence  of  such  contract; 
the  object  of  the  law  being  to  avoid 
all  the  vexed  questions  of  notice,  actu- 
al or  constructive,  in  determining  pri- 
orities of  lien.    So  far  as  may  be  nec- 
essary  to    their    protection,    such    a 
thing   as   an   equitable   mortgage    is 
wholly  unknown.     Until   entered  for 
record,  they  have  no  effect  either  at 
law  or  in  equity  against  third  per- 
3ons;   and  until  they  take  effect  as 
legal   instruments,  they  are  entirely 
inoperative   to   prevent  others   from 
acquiring  uncontrollable  legal   inter- 
ests in  the  property.     The  lien  they 
give  is  governed  by  the  statute,  and 
only  attaches  when  the  statute   has 
been  complied  with.    The  record  gives 
them  vitality,  and  the  record   alone 
can  be  appealed  to  to  determine  when 
they  have  taken  effect.    The  doctrine 
of  earlier  equities  only  applies  when 


ANNO.— JUDGMENT— PRIORITY— UNRECORDED  MORTGAGE.     437 


the  contesting  interest  is  only  an 
equity;  but  when  that  has  been 
clothed  with  legal  protection,  it  can- 
not be  displaced  by  anything  short  of 
a  prior  duly  recorded  instrument.  I 
am  quite  ready  to  admit  that  the  pro- 
priety of  extending  these  doctrines  to 
the  protection  of  subsequent  judgment 
liens  might  well  have  been  doubted. 
Ordinarily  such  liens  only  attach  to 
the  interests  of  the  debtor  in  the  prop- 
erty; and  hence  it  was  urged  with 
much  force,  that  as  these  unrecorded 
mortgages  and  contracts  were  effec- 
tual against  the  party,  they  ought  to 
be  equally  so  against  the  judgment 
creditor,  who  took  his  place  and  suc- 
ceeded to  his  rights.  If  this  were  an 
open  question,  the  argument  would  be 
entitled  to  great  weight;  and  I  am  not 
prepared  to  say  that  I  should  not  con- 
sider it  altogether  sound.  But  the 
opposite  course  of  decision  has  been 
too  long  and  uniformly  maintained  to 
be  now  disturbed  without  involving 
consequences  vastly  more  injurious 
than  can  arise  from  adhering  to  it.'' 

A  New  Jersey  statute  (Revision,  p. 
706,  §  22)  provides  that  an  unregis- 
tered or  unrecorded  mortgage  shall  be 
void  and  of  no  effect  against  a  subse- 
quent judgment  creditor,  a  bona  fide 
purchaser,  or  a  mortgagee  for  a  valu- 
able consideration,  without  notice^  un- 
less recorded  at  or  before  the  time  of 
entering  the  judgment;  provided,  nev- 
ertheless, that  such  mortgage,  as  be- 
tween the  parties,  shall  be  valid  and 
operative.  Thereunder,  of  course,  the 
lien  of  a  judgment  obtained  without 
notice  of  a  prior  unrecorded  mortgage 
is  superior  to  the  mortgage  lien. 
Sharp  V.  Shea  (1880)  ^2  N.  J.  Eq.  65; 
Condit  V.  Wilson  (1883)  36  N.  J.  Eq. 
370;  Sipley  v.  Wass  (1892)  49  N.  J. 
Eq.  463,  24  Atl.  238.  See  Voorhis  v. 
Westervelt  (1887)  43  N.  J.  Eq.  642,  3 
Am.  St.  Rep.  315,  12  Atl.  533,  affirming 
decree  (1886)  42  N.  J.  Eq.  179,  6  Atl. 
665. 

If  a  judgment  creditor  had  no  no- 
tice of  the  existence  of  an  unrecorded 
mortgage  at  the  time  of  the  recovery 
of  the  judgment,  it  will  make  no  dif- 
ference that  the  purchaser  had  notice 
at  the  time  of  the  sale.  Nor  does  it 
alter  the  case  if  he  is  one  of  the  judg- 


ment creditors.  Sharp  v.  Shea  (1880) 
32  N.  J.  Eq.  65;  Condit  ▼•  Wilson 
(1883)  36  N.  J.  Eq.  370. 

The  qualifying  words  used  in  the 
statute,  ''for  a  valuable  considera- 
tion,'' manifestly  have  no  reference  to 
judgment  creditors,  but  only  to  pur- 
chasers or  mortgagors.  Hence,  where 
the  purchaser  at  the  judgment  sale 
was  the  judgment  creditor,  and  the 
price  6f  the  property  was  merely  cred- 
ited on  his  judgment,  his  title,  as 
against  the  unrecorded  mortgage,  is 
not  affected  by  the  fact  that  he  parted 
with  nothing  for  the  property.  Condit 
V.  Wilson  (N.  J.)  supra.  See  also  Sip- 
ley  V.  Wass  (1892)  49  N.  J.  Eq.  463,  24 
Atl.  233. 

This  registry  law  applies  only  in 
cases  where  the  interest  of  the  judg- 
ment creditor,  mortgagee^  or  purchas- 
er, at  the  time  he  acts,  can  be  affected 
by  want  of  notice  of  the  unrecorded 
mortgage,  and  was  not  intended  to  re- 
late to  those  who  have  no  concern  in 
such  mortgage  when  they  acquire 
their  rights.  Voorhis  v.  Westervelt 
(1887)  43  N.  J.  Eq.  642,  3  Am.  St.  Rep. 
315,  12  Atl.  533,  affirming  decree 
(1886)  42  N.  J.  Eq.  179,  6  Atl.  665. 
The  question  involved  in  that  case 
was  that  of  the  priority  of  the  lien  of 
an  unrecorded  mortgage  given  by  a 
deceased  mortgagor,  and  that  of  a 
judgment  recovered  against  the  hoir 
at  law  of  the  mortgagor  in  the  latter's 
lifetime.  In  holding  that  the  mort- 
gage was  the  superior  lien,  the  court 
said:  ''Is  the  relation  between  these 
parties  affected  by  the  Registry  Act? 
The  mortgage  could  not  be  void  as 
against  this  judgment,  because  it  was 
not  recorded  *at  or  before  the  enter- 
ing of  such  judgment.'  The  judgment, 
when  entered,  was  no  lien  whatever 
upon  the  mortgaged  premises,  and 
could  not  become  an  encumbrance 
thereon  without  the  concurrence  of  a 
number  of  uncertain  events,  over 
which  the  judgment  debtor  had  no 
control  whatever ;  to  wit,  the  death  of 
the  mortgagor  intestate,  in  the  life- 
time of  the  judgment  debtor,  without 
having  previously  conveyed  the  lands. 
Therefore  the  entering  of  the  judg- 
ment did  not  and  could  not  in  any  wise 
affect  the  mortgage,  and  the  existence 
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of  the  mortgage  could  not  then  in  any 
wise  concern  the  judgment  creditor. 
The  judgment   creditor,  by  entering 
his  judgment,  acquired  no  rights  as 
against  the  mortgagor  or  mortgagee. 
The  neglect  to  record,  or  the  want  of 
notice,  in  no  way  affected  him.     He 
was  not  within  the  protection  of  the 
act;  he  had  no  need  to  be.    The  posi- 
tion of  the  judgment  creditor  ia  estab- 
lished when  he  takes  his  judgment, 
and  if  it  is  not  a  judgment  which  is 
then  a  lien  on  the  lands,  the  statute 
has  no  relation  to  it.    It  is  certainly 
not  within  the  spirit  of  the  Registry 
Law.    •    .    .    When  the  judgment  was 
taken  the  mortgagor  was  owner.    The 
plaintiff  in  the  judgment,  when  en- 
tered; had  no  interest  whatever  in  the 
condition  of  the  title  to  these  lands, 
or  in  knowing  how  the  record  stood." 
The  court  held,  however,  that  if  the 
judgment  had  been  recovered  after  the 
title  of  the  heir  at  law  had  vested,  the 
case  would  have  been  entirely  differ- 
ent; that  a  judgment  recovered  against 
him  after  his  title  had  vested  would 
have  displaced  the  unrecorded  mort- 
gage given  by  the  ancestor,  and  the 
purchaser  under  the  judgment,  if  he 
had  no  notice  of  the  mortgage,  would 
have  been  a  bona  fide  purchaser  within 
the  language  of  the  act;  saying  in  that 
connection:       'This    construction,    I 
think,  gives  full  effect  to  the  letter 
and  spirit  of  the  statute,  and  protects 
all  who  are  required  to  act  upon  it. 
In  my  view,  the  Registry  Law  applies 
only  in  cases  where  the  interest  of  the 
judgment  creditor,  mortgagee,  or  pur- 
chaser, at  the  time  he  acts,  can  be 
affected  by  want  of  notice  of  the  unre- 
corded mortgage.     It  cannot  be  con- 
ceived that  it  was  intended  to  relate 
to  those  who  have  no  concern  in  such 
mortgage,    when    they   acquire    their 
rights.     The  learned  vice  chancellor, 
in  his  opinion  in  this  case,  say^  'that, 
as  a  general  rule,  a  judgment  creditor 
can  take  nothing  for  the  satisfaction 
of  his  debt,  which  his  debtor  cannot 
himself  sell,  and  make  a  good  title  to 
as  against   his   creditors.     That   the 
statute  has  changed  this  rule  and  giv- 
en a  judgment  creditor,  in  a  certain 
contingency,  a  right  to  sell  property 
for  the  satisfaction  of  his  debt,  which 


his  debtor  could  not  himself  sell,  and 
to  sell  the  same  free  from  the  lien  of  a 
prior  unregistered  mortgage,  executed 
thereon  by  his  debtor.    But,  in  order 
to  possess  this  right,  he  must  be  a 
judgment  creditor  of  the  person  who 
executed  the  prior  unregistered  mort^ 
gage,  and  not  a  judgment  creditor  of 
some  person  who  may,  at  some  future 
time,  after  entry  of  his  judgment,  be- 
come the  owner,  by  descent,  of  the 
mortgaged  premises.'     This  qualifica- 
tion of  the  rule  'that  the  judgment 
creditor  must   be  a   judgment    cred- 
itor of  the  person  who  executed  the 
unregistered  mortgage'  is  not  accu- 
rate.   It  is  obvious  that  a  purchaser 
from  the  heir  at  law,  after  the  inher- 
itance falls  to  him,  is,  upon  a  just  and 
reasonable  interpretation,  within  the 
protection  of  the  Registry  Law,  where 
the    unregistered    mortgage    is    exe- 
cuted by  the  ancestor.     The  princi- 
ple must  be  the  same  where  the  pur- 
chaser of  the  heir's  estate  acquires  ti- 
tle through  a  judicial  sale,  made  under 
a  judgment  like  the  adversary  judg- 
ment in  this  case.    Otherwise  the  rec- 
ord will  furnish  no  protection  to  the 
purchaser  from  the  heir  at  law  of  the 
descended  estate,  nor  could  title  safe- 
ly be  taken  from  a  devisee  of  land." 
In  Wood  V.  Lake  (1878)  62  Ala.  489, 
in  holding  that  the  recovery  of  a  judg- 
ment, without  the  levy  of  an  execution, 
constituted  the  holder  a  creditor,  with 
a   claim   superior   to   that   conferred 
by     an     unrecorded     mortgage     the 
court    said:    "There    is    no    attempt 
to    prove    notice    of    the    trust    deed 
given  to  anyone,  until  its  registration, 
which    operated    constructive    notice 
from  that  date.    The  testimony  is  that 
part  of  the  debt  the  trust  deed  was 
given  to  secure  was  contracted  con- 
temporaneously with  the  execution  of 
the  deed,  and  the  residue  was  to  cover 
future  advances.    The  sections  of  the 
Code  which  bear  on  this  question  are 
as  follows:     '2166.     Conveyances   of 
unconditional  estates,  and  mortgages, 
or   instruments   in   the   nature    of   a 
mortgage,  of  real  property,  to  secure 
any  debt  created  at  the  date  thereof, 
are  void  as  to  purchasers  for  a  valu- 
able   consideration,    mortgagees    and 
judgment  creditors  having  no  notice 
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thereof,  unless  recorded  within  three 
months  from  their  date.  2167.  All 
other  conveyances  of  real  property, 
mortfirages,  or  deeds  of  trust  to  secure 
any  debts,  other  than  those  specified 
in  the  preceding  section,  are  inopera- 
tive and  void  as  to  purchasers  for  a 
valuable  consideration,  mortgagees 
and  judgment  creditors,  without  no- 
tice, unless  the  same  have  been  record- 
ed before  the  accrual  of  the  right  of 
such  purchasers,  mortgagees,  or  such 
judgment  creditors.'  No  argument  is 
necessary  to  show  that  the  trust  deed 
in  the  present  record  is  one  of  the 
instruments  provided  for  in  each  of 
the  sections  copied  above.  It  is  an 
instrument  in  the  nature  of  a  mort- 
gage of  real  property,  s6  far  as  its 
purpose  was  to  secure  a  debt  created 
at  the  date  of  its  execution ;  and,  as 
to  the  debts  not  created,  it- is  a  deed 
of  trust  falling  within  the  express 
terms  of  §  2167.  Such  deeds,  when 
made  to  secure  presently  contracted 
debts,  are  required  to  be  recorded 
three  months  from  their  date.  When 
made  to  secure  any  other  description 
of  debt,  it  is  only  from  the  date  of 
their  registration  that  they  are  valid 
against  purchasers  for  a  valuable  con- 
sideration, mortgagees,  and  judgment 
creditors  VTithout  notice.  The  stat- 
utes draw  no  distinction  between  pur- 
chasers for  a  valuable  consideration, 
mortgagees,  and  judgment  creditors. 
All,  alike,  occupy  the  same  vantage 
ground.  Hence,  if  a  purchaser  for  a 
valuable  consideration  is  protected,  a 
judgment  creditor  is  equally  protect- 
ed. The  purpose  of  these  enactments 
was  the  prevention  of  frauds.  They 
impose  a  very  light  burden  on  the 
beneiiciarieB  under  such  instruments, 
while  they  render  a  valuable  service 
to  the  public  at  large,  in  furnishing 
the  means  of  ascertaining  what  prop- 
erty is,  and  what  is  [not]  encumbered 
by  such  conveyances.  They  are  void 
—that  is,  inoperative — unless  record- 
ed as  the  statute  prescribes.  They 
are  not  technically  void  instruments, 
for  they  are  binding  on  the  parties, 
and  on  all  persons  having  notice  of 
.  their  existence.  They  are  only  inopera- 
tive as  against  the  classes  of  persons 
the  statute  was  designed  to  protect. 


.  .  •  Our  present  statutes  •  •  . 
are  imperative  and  specific  in  their 
terms.  They  define  the  class  of  cred- 
itors they  mean,  judgment  creditors, 
at  a  time  when  judgments  were  not  a 
lien  on  any  species  of  property.  Per- 
haps the  legislature,  in  this  change, 
was  influenced  by  the  fact  that  a  debt 
in  judgment  is  of  higher  dignity  than 
one  existing  in  mere  contract.  Be  this 
as  it  may,  we  find  the  statute  express 
in  its  terms,  and  we  do  not  feel  at  lib- 
erty to.  add  provisions  which  the  law- 
makers, left  out.  It  declares  that  such 
unrecorded  conveyances  are  void  as 
against  judgment  creditors  'having  no 
notice  thereof,'  and  we  feel  that  there 
is  left  to  us  no  room  for  construction. 
We  should  endanger,  if  not  impair,  the 
usefulness  of  a  very  salutary  statute, 
enacted  to  prevent  fraud,  if  we  were 
to  travel  out  in  search  of  an  intention 
or  policy  not  expressed  or  implied  in 
the  words  of  the  statute." 

In  De  Vendell  v.  Doe  (1855)  27  Ala. 
156,  arising  under  the  Alabama  stat- 
ute (Act  of  1828 ;  Clay's  Dig.  pp.  255, 
256,  §  5)  providing  that  all  deeds  and 
conveyances  of  personal  property,  in 
trust  to  secure  any  debt  or  debts, 
should  be  recorded  within  thirty  days, 
or  else  the  same  should  be  void 
against  creditors  and  subsequent  pur- 
chasers, it  was  held  that  as  the  judg- 
ment creditor  in  that  case  had,  at  the 
time  the  judgments  were  rendered, 
and  when  it  acquired  a  lien  on  the 
land,  no  notice  of  a  prior  deed  of 
trust,  and  as  the  deed  of  trust  was  not 
recorded  within  the  time  prescribed 
by  the  statute,  it  was  void  as  against 
the  judgment  creditor. 

In  Fash  v.  Ravesies  (1858)  32  Ala. 
451,  it  appeared  that  an  equitable 
mortgage  was  registered  more  than 
sixty  days  after  its  execution.  A  judg- 
ment creditor  was  not  shown  to  have 
had  notice  of  it  until  the  institution 
of  a  suit  in  chancery  for  its  foreclos- 
ure, his  judgment  having  been  ren- 
dered before  the  commencement  of 
that  suit.  It  was  held  that,  having 
obtained  a  lien  without  notice,  the 
judgment  creditor  would  be  protected 
against  the  prior  unregistered  deed  or 
conveyance  of  real  and  personal  prop- 
erty in  trust  to  secure  the  payment  of 
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debts,  which  was  required'  to  be  re- 
corded by  the  foregoing  statute.  But 
the  court  held  in  that  case  that  the 
judgment  creditor's  title  was  subor- 
dinate to  that  of  the  purchaser  at  the 
foreclosure  sale,  inasmuch  as  the  con- 
tract, simply  pledging  the  real  and 
personal  property  of  a  railroad  com- 
pany for  the  faithful  performance  of 
a  contract  to  purchase  certain  mer- 
chandise, though  creating  an  equita- 
ble mortgage,  was  not  an  instrument 
required  to  be  recorded  by  that  act. 

In  Mississippi  Valley  Co.  v.  Chicago, 
St.  L.  &  N.  O.  R.  Co.  (1881)  58  Miss. 
846,  it  was  held  under  a  registry  law 
providing  that  "every  conveyance, 
covenant,  agreement,  deed,  mortgage, 
and  trust  deed  must  be  recorded  in 
order  to  be  valid  and  effectual  against 
^'subsequent  purchasers  and  all  cred- 
itors," that  where  a  mortgage  re- 
mained unrecorded,  a  judgment  cred- 
itor who  had  no  actual  notice  of  it,  or 
anything  to  put  him  on  inquiry,  might 
subject  the  interest  of  the  mortgagor 
exactly  as  if  he  had  made  no  such 
instrument,  and  the  purchaser  at  the 
execution  sale  would  obtain  a  title 
superior  to  the  rights  of  those  who 
claimed  by,  through,  or  under  the  un- 
recorded instrument. 

In  Lash  v.  Hardwick  (1878)  5  Dill. 
505,  Fed.  Cas.  No.  8,097,  the  court  sus- 
tained the  priority  of  a  judgment  lien 
over  that  of  an  unrecorded  mortgage, 
under  the  Minnesota  statute  (Rev. 
Stat.  p.  330,  §  21)  enacting  that  an 
unrecorded  mortgage  ''shall  be  void 
as  against  any  subsequent  purchaser 
in  good  faith,  and  for  a  valuable  con- 
sideration, of  the  same  real  estate, 
or  any  portion  thereof,  whose  convey- 
ance is  first  duly  recorded  or  as 
against  any  attachment  levied  there- 
on, or  any  judgment  lawfully  obtained 
at  the  suit  of  any  party  against  the 
person  in  whose  name  the  title  to  such 
land  appears  of  record,  prior  to  the 
recording  of  such  conveyance."  It 
was  held  that  the  statute  protected 
judgment  creditors  as  bona  fide  pur- 
chasers for  a  valuable  consideration. 

In  Dunwell  v.  Bidwell  (1863)  8 
Minn.  34,  Gil.  18,  a  prior  Minnesota 
statute  (Act  of  August  3,  1858)  de- 
claring that  every  conveyance  by  deed. 


mortgage,  or  otherwise,  of  real  estate, 
within  the  state,  hereafter  made, 
should  be  void  as  against  attachments 
and  judgments,  etc.,  obtained  before 
it  is  recorded,  etc.,  while  placing  at- 
tachment and  judgment  creditors  on 
the  same  equality  with  bona  fide  pur- 
chasers for  value,  was  held  to  apply 
only  to  such  conveyances  as  were 
made  after  the  passage  of  the  act. 
As  to  all  other  conveyances,  it  was 
held,  they  were  governed  by  the  law 
as  it  previously  existed,  and  that  gave 
an  unrecorded  mortgage  precedence 
over  a  judgment.  To  the  same  effect 
see  Golcher  v.  Brisbin  (1874)  20  Minn. 
453,  Gil.  407. 

In  Hawkins  v.  Files  (1888)  51  Ark. 
417,  11  S.  W.  681,  it  was  held  that  the 
lien  acquired  by  the  levy  of  an  execu- 
tion on  lands  was  superior  to  that  of  a 
prior  unrecorded  mortgage,  though 
the  mortgage  was  filed  for  record  be- 
fore the  sale.  That  decision  was  fol- 
lowed in  Cleveland  v.  Shannon  (1889) 
—  Ark.  — ,  12  S.  W.  497,  the  court 
holding  that  the  lien  of  a  judgment 
was  superior  to  that  of  an  unrecorded 
mortgage. 

In  Bingaman  v.  Hyatt  (1843) 
Smedes  &  M.  Ch.  (Miss.)  437,  it  was 
said  that  a  judgment  is  a  lien  on  the 
property,  both  real  and  personal',  of 
the  defendant  from  its  date,  but  a 
mortgage  takes  effect  as  against  cred- 
itors only  from  the  date  of  its  regis- 
tration; hence,  a  judgment  which  is 
of  older  date  than  the  registration  of 
the  mortgage  of  course  overreaches 
it,  unless,  by  subsequent  proceedings 
under  that  judgment,  its  lien  becomes 
extinguished  and  discharged. 

A  Nova  Scotia  statute  (Rev.  Stat. 
5th  ser.  chap.  84,  §  21)  provides  as 
follows:  "A  judgment,  duly  recovered 
and  docketed,  shall  bind  the  lands  of 
the  party  against  whom  the  judgment 
shall  have  passed,  from  and  after  the 
registry  in  the  county  or  district 
wherein  the  lands  are  situate,  as  ef- 
fectually as  a  mortgage,  whether  such 
lands  shall  have  been  acquired  before 
or  after  the  registering  of  such  judg- 
ment; and  deeds  or  mortgages  of  such 
lands,  duly  executed  but  not  regis-  . 
tered,  shall  be  void  against  the  judg- 
ment creditor  who  shall  first  register 
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his  judsrment/'  Thereunder^  in  Miller 
V.  DufiTgan  (1891)  21  Can.  S.  C.  33» 
it  was  held  that  an  unregistered 
agreement  to  give  a  mortgage,  as  in 
the  case  of  an  actual  unregistered 
mortgage,  was  subordinate  to  the  lien 
of  a  subsequently  docketed  judgment. 
The  court  said :  'It  seems  to  me  to  be 
reducing  the  registry  statute  to  an 
absurdity  to  say  the  legislature  could 
have  intended  that  a  mortgage,  duly 
executed  but  not  recorded,  should  be 
void  as  against  a  judgment  creditor 
whose  judgment  is  duly  recorded,  and 
that  a  mere  parol  agreement  not  re- 
corded to  give  a  mortgage  should  have 
priority  over  the  duly  recorded  judg- 
ment, thereby  giving  greater  effect  to 
a  mere  parol  unrecorded  promise  to 
give  a  mortgage  than  to  the  unrecord- 
ed mortgage  itself;  such  a  result  the 
legislature  could,  in  my  opinion,  never 
have  contemplated." 

In  Ludlow  V.  Clinton  Line  R.  Co. 
(1861)  1  Flipp.  25,  Fed,  Cas.  No. 
8,600  (applying  Ohio  statute),  it  was 
held  that  the  lien  of  a  railroad  mort^ 
gage  recorded  in  one  county  before 
the  judgment  creditor  obtained  his 
judgment  had  priority  over  the  judg- 
ment with  respect  to  the  lands  and 
road  of  the  railroad  company  situated 
in  that  county,  but  as  to  lands  in  other 
counties  where  the  mortgagee  failed 
to  record  his  mortgage  until  after  the 
rendition  of  the  judgment,  it  had  pri- 
ority over  the  mortgage. 

In  Bostic  V.  Young  (1895)  116  N.  C. 
766,  21  S.  E.  552,  it  was  held  that 
deeds  of  trust  and  mortgages  were  of 
no  validity  whatever  as  against  judg- 
ment creditors,  unless  they  were  reg- 
istered, and  that  they  took  effect  only 
from  and  after  registration,  under  the 
statute  (Acts  of  1885,  chap.  147,  §  1) 
providing  that  no  conveyance  of  land, 
etc.,  should  be  valid  to  pass  any  prop- 
erty as  against  creditors  or  purchase 
ers  for  a  valuable  consideration,  but 
from  the  registration  thereof,  within 
the  county  where  the  land  lay. 

In  Union  Bank  v.  Lumsden  Milling 
Co.  (1914)  8  Sask.  L.  R.  268, 23  D.  L.  R. 
^0,  it  was  held  that  the  effect  of  the 
Land  Titles  Act  (§  118,  subsec.  2,  as 
^u&ended  by  §  17  of  chap.  16  of  Acts 


1912-18)  was  to  give  an  execution,  a 
copy  of  which  was  filed  in  the  proper 
office,  priority  over  an  unregistered 
equitable  mortgage. 

In  GuUey  v.  Thurston  (1893)  112 
N.  C.  192,  17  S.  £.  13,  wherein  the 
question  was  whether  a  judgment 
creditor  whose  judgment  had  been 
duly  docketed,  or  a  mortgagee  whose 
mortgage  was  executed  and  registered 
after  the  docketing  of  the  judgment, 
had  a  superior  lien  on  the  land  of  the 
debtor,  outside  his  allotted  homestead, 
the  court  said  that  under  the  statute 
(Code,  §  435)  the  docketing  of  a  judg- 
ment created  a  lien  on  all  land  of  the 
debtor  in  the  county  where  docketed 
from  the  date  of  the  docketing,  and 
that  a  mortgage  was  a  lien  only  from 
the  registration.  This  decision  was 
followed  in  Vanstory  v.  Thornton 
(1893)  112  N.  C.  196,  34  Am.  St.  Rep. 
483,  17  S.  E.  566. 

A  judgment  lien  has  priority  over 
that  of  a  previous  unrecorded  deed, 
absolute  in  form,  but  which  was  in- 
tended as  a  mortgage.  United  States 
V.  Deveraux  (1898)  32  C.  C.  A.  564, 
61  U.  S.  App.  548,  90  Fed.  182  (apply- 
ing North  Carolina  statute). 

So,  an  absolute  deed  and  a  separate 
defeasance,  executed  on  the  same  day 
between  the  parties,  as  security  for 
money  advanced,  constitute  in  effect 
but  one  instrument,  which  is  to  be 
considered  in  law  in  the  nature  of  the 
mortgage;  and  the  deed  having  been 
recorded,  but  not  the  defeasance,  it  is 
to  be  considered  as  an  unrecorded 
mortgage,  and  will  be  postponed  to 
a  subsequent  judgment.  Jaques  v. 
Weeks  (1838)  7  Watts  (Pa,)  261; 
Friedley  v.  Hamilton  (1827)  17  Serg. 
&  R.  (Pa.)  70, 17  Am.  Dec.  638 ;  Manu- 
facturers' &  M.  Bank  v.  Bank  of  Penh-  • 
sylvania  (1844)  7  Watts  &  S.  (Pa.) 
335,  42  Am.  Dec.  240;  Corpman  v. 
Baccastpw    (1877)    84  Pa.  363. 

In  Western  Chemical  Mfg.  Co.  v. 
McCaffrey  (1910)  47  Colo.  397,  135 
Am.  St.  Rep.  234,  107  Pac.  1081,  it  was 
held  that  no  resulting  trust  nor  unre- 
corded deed  would  operate  to  defeat 
the  right  of  a  judgment  creditor  who 
had  caused  his  judgment  to  become  a 
lien  by  proper  record,  unless  the  cred- 
itor had  notice  of  the  trust  or  unre- 
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corded  deed  at  the  time  his  lien  at* 
tached. 

In  MOOMAW  V.  Jordan  (reported 
herewith)-  ante,  427,  however,  in 
holding  that  it  was  error  to  allow  pri- 
ority to  judgments  recovered  and  dock- 
eted before  a  deed  of  trust  was  re- 
corded, the  court  said:  "The  ruling 
contravenes  the  established  doctrine 
that  where  a  purchaser,  contempo- 
raneously with  the  execution  and  de- 
livery of  the  deed  to  land  sold,  exe- 
cutes and  delivers  to  the  vendor  a 
deed  of  trust  thereon  to  secure  the 
purchase  money,  the  two  conveyances 
are  to  be  regarded  as  parts  of  the  one 
transaction,  and  the  vendee  acquires 
temporary'  seisin  only,  and  not  such  a 
beneficial  interest  in  the  land  as  may 
be  subjected  to  the  lien  of  a  judgment 
until  the  deed  of  trust  is  satisfied." 

The  protection  by  the  statute  of  a 
judgment  lien  holder  is  extended  to 
the  purchaser  under  the  judgment 
when  the  land  is  sold  in  the  enforce- 
ment of  the  lien.  De  Vendell  v.  Doe 
(1855)  27  Ala.  156;  Barker  v.  Bell 
(1861)  37  Ala.  354;  Guiteau  v.  Wise- 
ly (1868)  47  III.  433;  Mississippi  Val- 
ley Co.  v.  Chicago,  St.  L.  &  N.  0.  R. 
Co.  (1881)  58  Miss.  846;  Sharp  v.  Shea 
(1880)  32  N.  J.  Eq.  65;  Hibbard  v. 
Bovier  (1855)  1  Grant,  Cas.  (Pa.) 
266;  Cavanaugh  v.  Peterson  (1877)  47 
Tex.  197.  See  also  the  Georgia  cases 
set  out  infra,  I.  b.  Compare  Fash  v. 
Ravesies  (1858)  32  Ala.  451,  set  out 
at  length  supra. 

And  it  extends  to  the  assignees  of 
the  certificate  of  purchase.  Guiteau 
V.  Wisely  (1868)  47  III.  433. 

In  Uhler  v.  Hutchinson  (1854)  23 
Pa.  110,  overruling  Solms  v.  McCul- 
lough  (1846)  5  Pa.  473,  it  was  held 
that  the  holder  of  an  unrecorded 
mortgage,  by  giving  notice  of  its  ex- 
istence at  a  sheriff's  sale  on  a  judg- 
ment, could  not  bind  the  estate  mort^ 
gaged  in  the  hands  of  a  purchaser  at 
such  sale,  where  the  judgment  cred- 
itor had  no  notice  of  the  mortgage 
when  the  judgment  was  entered. 

In  Barker  v.  Bell  (1861)  37  Ala. 
354,  it  was  held  that,  under  the  Ala- 
bama statute  (Code,  §§  1287,  1288), 
in  the  absence  of  actual  notice,  an 
unrecorded    mortgage    was    void    as 


against  a  purchaser  at  a  sale  under 
execution  against  the  mortgagee. 
Hence,  it  was  held  that  as  the  plain- 
tiff, claiming  under  the  mortgage,  was 
not  entitled  to  recover  unless  the  mort- 
gage was  duly  recorded,  or  the  de- 
fendant, the  purchaser  at  execution 
sale,  had  notice  of  its  existence^  the 
court  erred  in  charging  the  jury  to 
find  for  the  former. 

b.  Effect  of  notice  of  unrecorded  mort- 
gage. 

The  general  doctrine  is  that  what- 
ever puts  a  judgment  creditor  on  in- 
quiry as  to  the  existence  of  a  prior 
unrecorded  mortgage  amounts,  in  law, 
to  notice,  provided  the  inquiry  be- 
comes a  duty,  as  in  the  case  of  pur- 
chasers and  creditors,  and  would  lead 
to  knowledge  of  the  facts  by  the  ex- 
ercise of  ordinary  diligence  and  un- 
derstanding. Jaques  v.  Weeks  (1838) 
7  Watts   (Pa.)  261. 

And  the  doctrine  of  notice,  it  is 
said,  as  affecting  the  priority  of  en- 
cumbrances, arises  from  the  equitable 
view  that  it  is  fraud  in  one  who  has 
notice  of  an  adverse  claim  in  another 
to  attempt  to  acquire  a  title  to  the 
prejudice  of  the  interest  of  which 
he  has  been  made  aware.  Morris  v. 
White  (1882)  36  N.  J.  Eq.  324. 

But  the  notice  must  have  been  re- 
ceived prior  to  the  rendition  of  the 
judgment  and  the  acquisition  of  the 
judgment  lien  on  the  premises.  De 
Vendell  v.  Doe  (1855)  27  Ala,  156; 
Condit  V.  Wilson  (1883)  36  N.  J.  Eq. 
370. 

If  a  judgment  creditor  had  actual 
notice,  or  its  equivalent,  of  the  ex- 
istence of  an  unrecorded  mortgage  at 
or  before  the  date  of  the  entry  of  his 
judgment,  no  priority  can  be  claimed 
by  virtue  of  the  judgment  over  the 
mortgage.  Williams  v.  Tatnall  (1862) 
29  111.  558;  Lash  v.  Hardwick  (1878) 
5  Dill.  505,  Fed.  Cas.  No.  8,097  (ap- 
plying Minnesota  statute) ;  Morris  v. 
White  (N.  J.)  supra;  Hutchinson  v. 
Bramhall  (1886)  42  N.  J.  Eq.  372,  7 
Atl.  873;  White  v.  Provident  Nat. 
Bank  (1901)  27  Tex.  Civ.  App.  487, 
65  S.  W.  498. 

In  Williams  v.  Tatnall  (IIL)  supra, 
it  appeared  that  a  mortgage  was  exe- 
cuted before,   but  was  not  recorded 
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until  after,  a  judgment  became  a  lien. 
It  also  appeared  that  the  judgment 
creditor  was  chargeable  with  notice  of 
the  mortgage,  notice  having  been  giv- 
en to  his  attorney.  The  court  held 
that  his  judgment  became  a  lien  on 
the  equity  of  redemption  only,  and 
that  this  only  was  sold  on  the  judg- 
ment sale,  leaving  the  mortgage  a 
prior  lien  according  to  its  date. 

A  mortgage  executed  before,  but 
not  recorded  until  after,  judgments 
have  been  entered  against  the  mort- 
gagor, is  entitled  to  priority  over  them 
when  the  judgment  creditors  had  ac- 
tual notice  or  knowledge  of  the  mort- 
gage before  the  debts  were  contracted 
for  which  their  judgments  were  ob- 
tained. Nice's  Appeal  (1867)  54  Pa. 
200;  Britton's  Appeal  (1863)  45  Pa. 
172;  McLaughlin  v.  Ihmsen  (1877)  85 
Pa.  364;  Lahr's  Appeal  (1879)  90  Pa. 
507. 

In  the  case  last  cited  the  court  said : 
"No  equitable  principle  demands  post^ 
ponement  where  the  credit  was  given 
prior  to  the  mortgage  or  the  creditor's 
knowledge  thereof.  Then  he  stands  as 
clear  of  wrong  as  an  innocent  purchas- 
er, and  his  judgment,  though  entered 
after  knowledge  of  the  mortgage,  will 
take  as  the  first  lien.  The  reason  for 
postponement  where  credit  is  given 
with  notice  or  knowledge  is  the  same 
as  applies  to  a  purchaser  under  like 
circumstances;  namely,  that  if  he 
seeks  to  defeat  the  estate  of  the  mort- 
gagee, he  is  guilty  of  fraud ;  but  when 
the  credit  is  given  before,  the  element 
of  fraud  in  contracting  the  debt  is 
wanting.  It  matters  not  that  the  cred- 
itor was  present  at  the  execution  of 
the  mortgage  and  was  silent.  That 
will  not  preclude  his  use  of  lawful 
remedies,  nor  give  the  mortgagee  a 
superior  equity.  Creditors  are  equal 
in  merit  and  the  law  favors  the  vigi- 
lant Where  a  debtor  gives  one  a 
mortgage,  and  another,  whose  con- 
tract was  prior,  a  judgment  note,  the 
latter,  if  first  entered  of  record,  is 
the  prior  equitable  as  well  as  legal 
Hen." 

If  a  judgment  creditor  has  notice 
of  a  prior  unregistered  mortgage,  it 
is  of  the  same  effect,  as  to  him,  as  if 
it  were  registered.     Morris  v.  White 


(1882)  36  N.  J.  Eq.  824;  Hutchinson 
V.  Bramhall  (1886)  42  N.  J.  Eq.  372, 
7  Atl.  873. 

And  in  such  a  case,  if  it  is  regis- 
tered subsequent  to  the  entry  of  judg- 
ment, such  registration  will  relate 
back  to  the  time  of  its  execution  and 
delivery,  Morris  v.  White  (N,  J.) 
supra. 

Where  there  is  no  fraud  shown, 
however,  the  fact  that  the  judgment 
creditor  knew  that  a  mortgage  was 
intended  and  was  being  prepared  will 
not  deprive  him  of  the  right  which  a 
creditor  has  to  secure  a  just  debt  by 
greater  vigilance  and  promptness. 
Morris  v.  White  (N.  J.)  supra.  See 
also  Hutchinson  v.  Bramhall  (N.  J.) 
supra. 

But  after  he  knows  of  the  execution 
of  the  mortgage,  it  is  too  late  for  him 
to  begin  a  race  for  priority.  Morris 
V.  White  (N.  J.)  supra.  In  that  case 
it  appeared  that  the  mortgage  and  the 
judgment  were  dated  the'  same  day, 
but  the  mortgage  was  not  registered 
until  two  days  later.  It  appearing  as 
a  fair  inference  from  the  evidence 
that  the  judgment  creditor  knew  that 
the  mortgage  was  executed  before  the 
actual  entering  of  his  judgment,  it 
was  held  that  the  lien  of  the  mortgage 
had  preference  over  that  of  the  judg- 
ment. 

Where,  however,  the  judgment  cred- 
itor not  only  knew  that  a  mortgage 
was  to  be  given,  but  he  released  an 
earlier  judgment  to  enable  the  mort- 
gage to  occupy  first  place,  and  the 
mortgage  was  executed  and  delivered 
long  before  the  recovery  of  the  judg- 
ment which  the  judgment  creditor 
later  set  up  to  displace  it,  the  judg- 
ment creditor  was  chargeable  with  no- 
tice, not  only  that  the  mortgagee  in- 
tended to  take  a  mortgage,  but  that  he 
had  actually  taken  it,  and  any  neces- 
sity which  might  otherwise  have  ex- 
isted to  register  the  mortgage  was 
thereby  dispensed  with,  and  its  prior- 
ity over  the  lien  of  the  judgment  not 
lost  by  the  omission  to  record  it. 
Hutchinson  v.  Bramhall  (N.  J.)  supra. 

An  absolute  deed  and  a  separate  de- 
feasance, e^cecuted  on  the  same  day 
between  the  parties,  as  security  for 
money  advanced,  constitute  in  effect 
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but  one  instrument,  which  is  to  be 
considered  in  law  in  the  nature  of  a 
mortgage;  and  the  deed  having  been 
recorded,  but  not  the  defeasance,  the 
deed  is  to  be  considered  as  an  unre- 
corded mortgage,  and  will  be  post- 
poned to  a  subsequeht  judgment,  the 
recording  of  the  deed  alone  not  being 
sufficient  as  notice.  Jaques  v.  Weeks 
(1838)  7  Watts  (Pa.)  261;  Priedley 
V.  Hamilton  (1827)  17  Serg.  It  R. 
(Pa,)  70,  17  Am.  Dec.  638;  Manufac- 
turers' &  M.  Bank  v.  Bank  of  Pennsyl- 
vania (1844)  7  Watts  &  S.  (Pa-)  335, 
42  Am.  Dec.  240. 

In  Hulings  v.  Guthrie  (1846)  4  Pa- 
123,  it  was  held  that  a  mortgage, 
though  prior  in  date  to  a  judgment, 
was  postponed  to  it,  the  mortgagee 
having  neglected  to  record  his  mort- 
gage in  time,  under  the  statute  (Act 
of  March  28,  1820)  especially  provid- 
ing that  no  mortgage  or  defeasible 
deed  in  the  nature  of  a  mortgage 
should  be  a  lien  until  it  had  been  re- 
corded or  left  for  record.  And  the 
court  held  that  even  if  the  judgment 
creditor  had  notice  before  entering 
his  judgment,  the  mortgage  would  be 
postponed  in  equity,  for  the  doctrine 
of  notice,  whether  arising  from  an 
actual  possession  of  the  mortgagee,  or 
express  notice,  did  not  apply  to  a  cred- 
itor, but  to  purchasers  only.  To  the 
same  effect  see  Uhler  v.  Hutchinson 
(1854)  23  Pa-  110,  overruling  Solms 
V.  McGullough  (1846)  5  Pai.  473,  where- 
in, in  denying  that  the  holder  of  an 
unrecorded  mortgage,  by  giving  no- 
tice of  its  existence  at  a  sheriff's  sale 
on  a  judgment,  could  bind  the  estate 
mortgaged  in  the  hands  of  a  purchaser 
at  such  sale,  where  the  judgment  cred- 
itor had  no  notice  of  the  mortgage 
when  his  judgment  was  entered,  the 
court  declared:  "We  do  not  wish  to 
be  understood  as  admitting  that  the 
result  would  have  been  otherwise  if 
notice  of  the  existence  of  the  mort- 
gage had  been  given  to  the  judgment 
creditor  before  the  lien  of  his  judg- 
ment had  attached.  But  we  are  clear- 
ly of  the  opinion  that  the  notice  given 
at  the  sale  could  not  affect  the  judg- 
ment creditor  or  the  purchaser  under 
it." 

The  mere  vague  statement  of  a  debt- 


or to  his  creditor,  who  is  inquiring 
after  the  debtor's  property  with  a  view 
to  compelling  payment  of  his  debt  out 
of  it,  that  his  property,  or  any  particu- 
lar part  of  it,  is  mortgaged  for  all  it  is 
worth>  is  not  notice  of  any  particular 
unrecorded  mortgage.  Condit  v.  Wil- 
son (1883)  36  N.  J.  Eq.  870,  wherein 
the  court  said:  "It  is  merely  a  state- 
ment that  the  debtor's  property  ia  en- 
cumbered to  such  an  extent  that  the 
creditor  cannot  expect  to  realize  any- 
thing for  his  debt  out  of  it,  if  he 
should  attempt  to  do  so  by  legal  pro- 
ceedings, and  that  the  encumbrance 
is  in  the  form  of  a  mortgage  or  mort- 
gages. Naturally  the  creditor  would, 
under  such  circumstances,  betake  him- 
self to  the  records  to  ascertain  wheth- 
er the  statement  was  true  or  not,  and 
if  he  found  no  mortgage  there,  would 
conclude  that  it  was  false,  and  merely 
intended  to  mislead  in  order  to  pro- 
tect the  property.  Under  such  cir- 
cumstances, considering  the  antago- 
nistic relation  of  the  parties,  the  debt- 
or and  the  creditor,  to  each  other,  the 
latter  owes  no  duty  to  the  mortgagee 
or  mortgagees  to  make  inquiry  of  the 
debtor  as  to  the  particulars  of  the  al- 
leged encumbrances,  and  it  is  no  fraud 
if  he  fails  to  do  so.'' 

A  rumor  of  a  conveyance  or  encum- 
brance seems  not  to  be  considered  as 
either  actual  or  implied  notice.  Ja- 
ques V.  Weeks  (1838)  7  Watts  (Pa.) 
261. 

Where  a  judgment  creditor  had  no 
notice  of  the  existence  of  an  unrecord- 
ed mortgage  at  the  time  of  the  re- 
covery of  the  judgment,  and  hence  his 
lien  was  entitled  to  priority  over  that 
of  the  mortgage,  it  will  make  no  dif- 
ference that  the  purchaser  had  notice 
at  the  sale  under  the  judgment;  nor 
will  it  alter  the  case  if  the  purchaser 
is  the  judgment  creditor.  De  Vendell 
V.  Doe  (1855)  27  Ala.  156;  Columbus 
Buggy  Co.  V.  Graves  (1884)  108  111. 
459;  Sharp  v.  Shea  (1880)  32  N.  J. 
Eq.  65;  Condit  v.  Wilson  (1883)  36 
N.  J.  Eq.  370;  Davidson  v.  Cowan 
(1830)  16  N.  C.  (1  Dev.  Eq.)  470; 
Jaques  v.  Weeks  (1838)  7  Watts  (Pa.) 
261;  Uhler  v.  Hutchinson  (1854)  28 
Pa.  110;  Hibbard  v.  Bovier  (1855)  1 
Grant,  Cas.  (Pa.)  266;  Cavanaugh  v. 
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Peterson  (1877)  47  Tex.  197;  Steven- 
flon  V.  Tescaa  &  P.  R.  Co.  (1882)  106 
U.  S.  708,  26  L.  ed.  1216  (applying 
Texas  statute).  See  also  Hawkins  v. 
FUes  (1888)  61  Ark.  417,  11  S.  W.  681. 
And  see  the  Georgia  cases  set  out 
infra. 

Thus,  in  Davidson  v.  Cowan  (1830) 
16  N.  C.  (1  Dev.  Eq.)  470,  in  holding 
that  notice  of  an  unregistered  mort- 
gage, acquired  by  a  creditor  by  judg- 
ment of  the  mortgagor,  before  a  sale 
on  his  execution,  did  not  affect  the 
creditor,  the  court  said:  'There  is 
no  equity  against  a  creditor,  restrain- 
ing him  from  using  all  legal  means  to 
obtain  a  preference,  and  ultimate  sat- 
isfaction of  his  debt.  The  period  of 
contracting  the  debt  is  wholly  imma- 
terial. One  creditor  may  justly  obti^in 
satisfaction,  although  he  knows  that 
he  thereby  deprives  his  debtor  of  the 
means  of  paying  a  debt  previously 
contracted.  Nothing  but  the  actual 
devesting  of  the  debtor's  estate,  or  a 
specific  valid  lien  on  it  at  law,  can 
defeat  a  creditor.  If  he  obtains  his 
execution  before  an  elder  debt  is  ri- 
pened into  judgment,  he  may  satisfy 
himself.  If  he  gets  the  legal  prefer- 
ence by  his  execution,  before  a  cred- 
itor by  a  mortgage  perfects  his  title 
by  registration,  he  may  likewise  satis- 
fy himself.  Each  has  an  equal  equity, 
and  one  has  the  law.  He  may  keep 
it  The  case  of  a  purchaser  ds  entire- 
ly different.  He  has  no  equity,  if  he 
buys  what  he  knows  another  cannot 
rightfully  sell.  He  claims  under  the 
mortgagor,  by  a  contract  made  in 
fraud  of  another.  He  is  not  obliged 
to  lay  out  his  money,  and  does  it  at  a 
risk.  A  creditor  claims  against  both 
mortgagor  and  mortgagee,  and  is  seek- 
ing, not  to  deprive  another  of.  his 
rights,  but  to  save  himself.  In  such  a 
storm,  he  who  can  lay  hold  of  a  plank, 
by  getting  the  advantage  at  law,  shall 
not  be  deprived  of  it.  As  against  a 
creditor,  the  deed  is  not  valid  until 
registration;  and  if  it  be  not  regis- 
tered before  the  teste  of  the  creditor's 
execution,  it  does  not  stand  in  his 
way." 

A  Georgia  statute  (Civ.  Code  1914, 
S  3260,  Act  1827,  §  284,  Code,  §  1957) 
provides  as  follows:    "Mortgages  not 


recorded  in  time  remain  valid  against 
the  mortgagor,  but  are  postponed  to 
all  other  liens  created  or  obtained,  or 
purchases  made  prior  to  the  actual 
record.  If,  however,  the  younger  lien 
is  created  by  contract,  and  the  party 
receiving  it  has  notice  of  the  prior 
unrecorded  mortgage,  or  a  purchaser 
has  the  like  notice,  then  the  lien  of  the 
older  mortgage  shall  be  held  good  as 
against  them."  Under  this  statute,  a 
failure  to  record  a  mortgage,  or  a  de- 
fective record  thereof,  within  the  tim^ 
specified  and  before  the  rendition  of  a 
judgment,  is  fatal  to  the  mortgagee's 
claim  of  priority  of  lien  over  the  judg- 
ment creditor's,  though  the  latter's 
lien  is  acquired  thereafter.  Shepherd 
'  V.  Burkhalter  (1858)  13  Ga.  443,  58 
Am.  Dec.  523;  Hardaway  v.  Semmes 
(1858)  24  Ga.  305;  Burke  v.  Anderson 
(1869)  40  Ga.  535;  Andrews  v.  Mat- 
hews (1877)  59  Ga.  466;  Richards 
V.  Myers  (1879)  63  Ga.  762;  Benson 
V.  Green  (1887)  80  Ga.  230,  4  S.  E. 
851;  Thompson  v.  Morgan  (1889)  82 
Ga.  548,  9  S.  E.  534;  New  England 
Mortg.  Secur.  Co.  v.  Ober  (1889)  84 
Ga.  294,  10  S.  E.  625;  Cambridge  Tile 
Co.  V.  Scarf e  &  Sons  Co.  (1911)  137 
Ga.  281,  73  S.  E.  492.  See  also  Hoist 
V.  Burrus  (1887)  79  Ga.  Ill,  4  S.  E. 
108;  Cabot  v.  Armstrong  (1897)  100 
Ga.  438,  28  S.  E.  123.  'This  act  [Code, 
1  1947]  provides  for  the  single  case 
of  an  unrecorded,  or  defectively  re- 
corded, mortgage.  In  such  casies,  it  is 
provided  that  a  lien,  cast  by  operation 
of  law,  shall  be  preferred  to  the  mort- 
gage, even  though  the  creditor  had 
notice.  This  is  perhaps  the  effect  of 
the  statute.  The  law  makes  it  the 
duty  of  a  mortgagee  to  record  his 
mortgage,  and  if  he  fails,  it  puts  the 
penalty,  upon  him  that,  as  to  such 
liens  as  are  cast  upon  the  property 
by  operation  of  law,  he  shall  be  post- 
poned. If  the  mortgagee  has  failed  to 
record,  it  is  a  piece  of  gross  negli- 
gence, which  he  ought  to  suffer  for. 
If  the  record  is  defective,  if  the  clerk 
is  at  fault,  the  mortgagee  has  his  rem- 
edy against  him.  At  any  rate,  it  is 
the  positive  provision  of  the  statute 
that  a  failure  to  record,  or  a  defective 
record,  is  not  good  against  a  judg- 
ment.   Notice  has  nothing  to  do  with 
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it,  since  the  judgment  was  not  taken 
because  there  was  no  notice.  It  is 
simply  a  regulation  of  law,  providing 
for  the  priority  of  one  lien  over  an- 
other, under  certain  prescribed  and 
definite  circumstances.  But  it  extends 
only  to  the  case  mentioned  in  the  stat- 
ute ;  to  wit,  the  case  of  an  unrecorded 
or  defectively  recorded  mortgage." 
Burke  v.  Anderson  (1869)  40  6a.  535. 

Hence,  actual  or  constructive  notice 
to  the  judgment  creditor  before  or  at 
the  time  the  judgment  was  rendered, 
or  to  a  purchaser  at  the  time  of  the 
sale,  of  the  existence  of  a  prior  unre- 
corded mortgage,  is  of  no  effect,  the 
judgment  lien  not  having  been  created 
by  contract,  but  arising  by  operation 
of  law.  Shepherd  v.  Burkhalter 
(1853)  18  Ga.  443,  58  Am.  Dec.  523 
Smith  V.  Jordan  (1858)  25  6a.  687 
Burke  v.  Anderson  (1869)  40  6a.  585 
Andrews  v.  Mathews  (1877)  59  6a. 
466;  Cambridge  Tile  Co.  v.  Scarf e  & 
Sons  Co.  (1911)  137  6a.  281,  73  S.  E. 
492. 

In  Andrews  v.  Mathews  (1877)  59 
6a.  466,  it  appeared  that  a  mortgagee 
levied  a  mortgage  fi.  fa.  on  a  tract  of 
land  claimed  by  purchasers  at  a  sher- 
iff's sale  under  a  common-law  judg- 
ment fi.  fa.  The  mortgage  was  older 
than  the  judgment,  but  younger  than 
the  debt  on  which  the  judgment  was 
obtained.  The  mortgage  was  improp- 
erly recorded,  but  both  the  judgment 
creditor  and  the  purchasers  at  the  sale 
had  actual  notice  of  the  mortgage. 
In  holding  that  the  lien  of  the  judg- 
ment had  priority  over  that  of  the 
mortgage,  the  court  said :  'In  the  case 
at  bar  the  younger  lien  was  not  cre- 
ated by  contract,  bu]t  it  was  a  judg- 
ment, and  by  operation  of  law  the  lien 
of  it  attached  to  this  property,  and 
therefore  it  would  seem  that  this  judg- 
ment creditor  had  the  better  lien;  for 
the  illegal  record  of  the  mortgage  is 
the  same  in  effect  as  if  it  had  not  been 
recorded.  .  .  .  But  if  the  judgment 
creditor  had  the  better  lien,  the  pur- 
chaser under  that  judgment  bought 
his  rights  and  stands  in  his  shoes,  and 
has  also  the  better  title.  .  .  .  That 
the  judgment  creditor  under  the  Code, 
§  1957,  has  the  better  lien,  as  it  is  by 
operation  of  law,  is  argued  strongly. 


if  not  directly  ruled,  in  Burke  v.  An- 
derson (1869)  40  6a.  535;  and  if  that 
section  of  the  Code  does  not  mean  aa 
there  contended  for,  we  are  at  a  loss 
to  ascertain  its  meaning.  Certainly  a 
distinction  is  taken  between  a  lien 
created  by  contract  and  one  by  opera- 
tion of  law;  and  while  a  mortgage 
junior  to  plaintiff's  would  yield  to  his 
mortgage  lien,  because  created  by  con- 
tract, a  judgment  would  not,  because 
its  lien  attaches  by  no  trade  or  con- 
tract between  the  plaintiff  and  defend- 
ant, but  by  law,  over  the  defendant's 
objections,  it  may  be,  and  notwith- 
standing his  defense.  His  conscience 
is  not  charged  with  any  notice ;  he  has 
made  no  trade  by  which  he  has  got  an 
advantage  over  the  other  party;  he 
has  pursued  his  remedy  at  law,  and 
the  law  has  given  him  the  lien  which 
he  asserts  and  enforces.  .  •  .  Even 
in  this  view,  we  think  that  the  law 
gives  to  these  claimants — standing  in 
the  shoes  of  the  judgment  creditor — 
the  better  claim.  But  the  debt  on 
which  the  judgment  creditor  acquired 
his  lien  existed  before  the  date  of 
plaintiff's  mortgage;  it  was  a  pure 
debt, — as  much  a  debt  as  that  which 
the  plaintiff  tripd  to  secure,  and  as 
full  of  equity  as  that.  In  real,  good 
,  conscience,  it  was  just  as  much  en- 
titled to  be  paid.  Here,  then,  are  two 
bona  fide  debts, — ^the  one  attempted  to 
be  secured,  but  not  secured,  by  the 
creditor's  fault  in  not  legally  record- 
ing it;  the  other,  secured  by  the  dili- 
gence of  that  other  creditor  in  getting 
a  legal  judgment.  The  equities  ap- 
pear equal,  to  say  the  least;  the  law 
gives  the  advantage  to  the  judgment 
creditor  who  has  neglected  no  duty, 
but  prosecuted  his  remedy  with  supe- 
rior diligence  and  in  strfct  accordance 
with  the  law,  and  by  its  operation 
solely,  and  by  no  connivance  or  collu- 
sion, or  contract  of  any  sort  with  the 
defendant,  has  acquired  a  lien  and  sold 
the  property,  and  the  claimants  have 
purchased  his  rights,  and  the  conse- 
quences of  his  lien  so  obtained,  and 
have,  we  think,  a  title  free  from  the 
encumbrance  of  this  mortgage,  im- 
properly recorded,  though  they  had 
actual  notice  of  it,  but,  at  the  same 
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time,  of  its  irresrular  and  defective 
record." 

In  Shepherd  v.  Burkhaiter  (1853)  13 
6a.  443,  58  Am.  Dec.  523,  under  a 
Georgia  statute  (Act  of  1827,  §  244) 
requiring  that  all  deeds  of  mortgage 
on  real  property  should  be  recorded 
within  three  months  from  their  date, 
and  that  on  failure  to  record  any 
mortgage  within  the  specified  time  all 
judgments  obtained  before  the  fore- 
closure of  the  mortgage  should  take 
lien  on  the  mortgaged  property  in 
preference  to  the  mortgage,  it  was 
held  that,  in  view  of  th6  terms  of  the 
statute,  if  a  mortgage  were  not  re- 
corded in  time,  the  lien  of  judgments 
obtained  before  foreclosure  of  the 
mortgage  attached  to  the  land;  and 
when  it  was  sold  under  and  by  virtue 
of  this  lien,  the  purchaser,  whether 
he  had  notice  of  the  unrecorded  mort- 
gage or  not,  took  the  interest  which 
was  sold;  viz.,  the  estate  of  the  judg- 
ment creditor  in  the  land.  The  court 
held  that  the  notice  given  by  the  mort- 
gagee, at  the  sheriff's  sale,  and  the 
proclamation  by  the  sheriff,  in  conse- 
quence, that  he  sold  the  land  subje<£t 
to  the  mortgage,  could  not  affect  this 
view  of  the  ease;  for  the  reason  that 
the  sheriff  sold  the  interest  of  the 
judgment  creditor,  whatever  that  was, 
when  he  sold  subject  to  the  mortgage; 
and  that  if  that  interest  was  a  prior- 
ity of  lien  on  the  land,  to  the  extent  of 
that  lien  it  was  superior,  of  course,  to 
the  interest  of  the  mortgagee.  If  the 
rights  of  the  purchaser,  in  this  case> 
were  affected  by  notice  of  the  unre- 
corded mortgage,  the  co.urt  held  that 
it  could  only  be  as  to  so  much  of  the 
mortgaged  premises  as  exceeded  in 
value  the  amount  of  the  judgments  un- 
der which  the  land  was  sold.  That 
decision  was  followed  in  Smith  v.  Jor- 
dan (1858)  25  Ga.  689.  In  Cambridge 
Tile  Go.  v.  Scarfe  &  Sons  Co.  (1911) 
137  6a.  281,  73  S.  E.  492,  it  was  held 
that  a  judgment  lien  had  precedence 
over  that  of  a  prior  unrecorded  mert- 
Kage,  though  a  petition  for  the  fore- 
closure of  the  mortgage  had  been  filed 
and  a  rule  nisi  thereon  had  been  is- 
sued and  served,  at  the  time  the  judg- 
ment was  rendered.  In  Richards  t. 
Myers  (1879)  68  6a.  762,  it  was  held 


that  the  fact  that  the  mortgages  were 
foreclosed,  and  the  fi.  fa.  as  to  one 
of  them  levied,  prior  to  the  rendition 
of  the  judgment,  makes  no  difference 
in  the  relation  of  the  lieisa  to  one  an- 
other, as  the  lien  of  the  mortgage  is 
in  the  contract,  not  in  the  judgment 
of  foreclosure,  and  the  fi.  fa.  and  levy 
do  not  aid  the  lien,  but  are  the  means 
of  enforcing  it.  See  to  the  same  ef- 
fect. Shepherd  v.  Burkhaiter  (1853)  13 
Ga.  443,  58  Am.  Dec.  523 ;  Andrews  v. 
Mathews  (1877)  59  6a.  466. 

An  Oregon  statute  (Hill's  Anno. 
Laws,  §  271)  provides  that  a  convey- 
ance of  real  property,  or  any  interest 
therein,  shall  be  void  as.  against  the 
lien  of  a  judgment  unless  the  convey- 
ance is  recorded  before  the  time  of 
docketing  the  judgment,  or  unless  it  is 
recorded  within  the  time  after  its  exe- 
cution provided  by  law  as  between 
conveyances  for  the  same  real  prop- 
erty. In  Laurent  v.  Lanning  (1897) 
32  Or.  11,  51  Pac.  80,  it  was  said  that 
it  had  become  the  settled  construction 
of  this  statute  that  a  judgment  lien, 
in  order  to  have  precedence  over  a 
prior  unrecorded  deed  or  mortgage, 
must  have  been  taken  or  acquired  in 
good  faith,  without  notice  or  knowl- 
edge of  the  prior  unrecorded  convey- 
ance or  mortgage,  thus  putting  the 
judgment  lien  creditor  on  the  same 
footing  as  if  he  had  subsequently  ac- 
qured  a  deed  to  the  same  prenuses.  In 
this  view  of  the  statute,  the  court  held 
.that  it  is  not  sufficient  that  a  judgment 
creditor  had  no  notice  or  knowledge 
of  a  prior  mortgage;  he  must  show 
that  the  mortgage  was  unrecorded  at 
the  time  he  in  good  faith  acquired  his 
judgment.  That  is  to  say,  the  court 
held  that,  in  order  to  advance  his  equi- 
ty above  that  of  the  mortgagees,  he 
must  show  their  laches  in  not  having 
complied  with  the  terms  of  the  stat- 
ute under  which  he  claimed  superior 
right;  and  this  imposed  on  him  the 
duty  of  showing  the  want  of  record. 

II,  View  that  mortgage  has  priority. 

In  some  jurisdictions,  however,  it  is 
held  that  the  lien  of  an  unrecorded 
mortgage  dominates  that  of  a  sub- 
sequent judgment,  the  latter  lien  bind- 
ing only  the  actual  interest  that  the 
judgment  debtor  has  in  the  real  estate 
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at  the  time  the  judgment  is  rendered, 
and  the  judgment  creditor  not  being 
considered  a  purchaser  under  the  re- 
cording acts. 

California*— Bank  of  Ukiah  v.  Pet- 
aluma  Sav.  Bank  (1893)  100  Cal.  590, 
35  Pac.  170. 

Indiana.  —  Sparks  v.  State  Bank 

(1845)  7  Blackf.  469;  Sinking  Fund 
Comrs.  V.  Wilson  (1848)  1  Ind.  356. 

Iowa.  —  Seevers  v.  Delashmutt 
(1860)  11  Iowa,  174,  77  Am.  Dec.  139; 
Hays  V.  Thode  (1864)  18  Iowa,  51; 
Chapman  v.  Coats  -  (1868)  26  Iowa, 
288;  Sigworth  v.  Menam  (1885)  66 
Iowa,  477,  24  N.  W.  4.  See  also  Evans 
V.  McGlasson  (1864)  18  Iowa,  150; 
Albia  State  Bank  v.  Smith  (1909)  14'l 
Iowa,  255,  119  N.  W.  608. 

Kansas^^Swarts  v.  Stees  (1863)  2 
Kan.  236,  85  Am.  Dec.  588 ;  Holden  ▼. 
Garrett  (1879)  23  Kan.  98. 

Kentucky.  —  Underwood  v.  Ogden 

(1846)  6  B.  Mon.  606;  Righter  v.  For- 
rester (1867)  1  Bush,  278.  Compare 
Helm  V.  Logan  (1815)  4  Bibb,  78. 

Nebraska.  —  Galway  v.  Malchow 
(1878)  7  Neb.  285.  Compare  the  dicta 
in  McCarthy^  V.  Benedict  (1911)  *  90 
Neb.  386,  133  N.  W.  410,  overruling 
motion  for  rehearing  (1911)  89  Neb. 
293,  131  N.  W.  598. 

New  York. — Jackson  ex  dem.  Tut- 
hill  V.  Dubois  (1809)  4  Johns.  216; 
Schmidt  v.  Hoyt  (1883)  7  Edw.  Ch. 
652;  Thomas  v.  Kelsey  (1859)  30  Barb. 
268;    Sullivan    v.    Com    Exch.   Bank 

(1912)  154  App.  Div.  292,  139  N.  Y.  > 
Supp.  97;  German  Nat.  Bank  v.  Queen 

(1913)  159  App.  Div.  236,  144  N.  Y. 
Supp.  195. 

Oklahoma* — Oklahoma  State  Bank 
V.  Burnett  (reported  herewith)  ante, 
430.  Compare  Lewis  •  v.  Atherton 
(1897)   5  Okla.  90,  47  Pac.  1070. 

Washington. — Dawson  v.  McCarty 
(1899)  21  Wash.  314.  75  Am.  St.  Rep. 
841,  57  Pac.  816;  Pacific  State  Bank  ▼. 
Coats  (1913)  123  C.  C.  A.  684,  205 
Fed.  618,  Ann.  Cas.  1913E,  846  (apply- 
ing Washington  statute). 

England.— Eyre  v.  McDowell  (1861) 
9  H.  L.  Cas.  619,  11  Eng.  Reprint,  871 ; 
Whitworth  v.  Gaugain  (1846)  1  Phill. 
Ch.  728, 15  L.  J.  Ch.  N.  S.  433,  41  Eng. 
Reprint,  809,  10  Jur.  531,  affirming 
(1844)  8  Hare,  416,  67  Eng.  Reprint, 


444,  18  L.  J.  Ch.  N.  S.  288,  8  Jur.  374; 
Cathrow  v.  Eade  (1853)  1  Smale  &  G. 
423,  65  Eng.  Reprint,  186. 

Canada. — Case  v.  Bartlett  (1898) 
12  Manitoba  L.  R.  280;  Yorkshire 
Guarantee  &  Securities  Corp.  ▼.  Ekl- 
munds  (1900)  7  B.  C.  348. 

In  Bank  of  Ukiah  v.  Petaluma  Sav. 
Bank  (1893)  100  CaL  590,  35  Pac.  170, 
wherein  the  question  was  whether  the 
lien  of  an  unrecorded  mortgage,  given 
to  secure  a  loan,  took  precedence  over 
an  attachment  or  judgment  lien  ob- 
tained after  the  execution  of  the  mort- 
gage, the  court  said :  "There  is  no  law 
in  this  state  which  requires  convey- 
ances to  be  recorded.  Section  1217 
of  the  Civil  Code  provides  that  'an  an- 
recorded  instrument  is  valid .  as  be- 
tween the  parties  thereto  and  those 
who  have  notice  thereof.'  This  sec- 
tion implies  that  a  mortgage,  thougrh 
unrecorded,  is  a  lien  upon  the  real 
estate  mentioned  therein,  and  our  su- 
preme court  has  said  that  the  mort- 
gage lien  attaches  when  the  instru- 
ment is  executed,  though  recorded 
afterwards.  Root  v.  Bryant  (1880) 
57  Cal.  48;  Walker  v.  Buffandeau 
(1883)  63  Cal.  312.  .  .  .  The  lien 
being  created  by  the  mere  execution 
and  delivery  of  the  mortgage,  the  next 
question  is  whether  the  lien  is  lost  as 
to  a  judgment  or  attaching  creditor 
because  the  mortgage  is  not  recorded. 
It  is  enough  to  say  that  the  statute 
does  not  so  provide.  The  mortgage 
unrecorded  is  only  declared  void  as 
against  subsequent  purchasers  or 
mortgagees,  for  lvalue  and  in  good 
faith.    Civ.  Code,  I  1214." 

In  Oklahoma  S^ate  Bank  v.  Bub- 
NFTT  (reported  hei^with)  ante,  480, 
the  sole  contention  fas  that  the  fail- 
ure to  file  certain  mortgages  in  each 
of  the  counties  in  whkh  the  land  was 
situated  gave  priority*' to  a  judgment 
creditor  who  filed  his  iien  in  accord- 
ance with  the  law.  Tlie  court  holds, 
however,  that  by  the  execution  of  the 
mortgage,  whether  recorded  or  not, 
the  interest  of  the  mort^flPi>r  P^ 
to  the  mortgagee,  and  hell^  that 
lien  of  the  judgment  creo^tor  X/couU 
attach  only  to  the  actual  itr^^^rest  of 
the  mortgai^r  in  the  lan^®]^  notwith- 
standing the  fact  that  he  ir^^^^i&y  have  ap* 
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peared  to  have  a  different  interest 
therein.  The  court  holds  that  such  a 
judgment  creditor  is  not  a  purchaser 
for  value,  and  does  not  part  with  any- 
thins:  to  acquire  his  lien,  and  that 
therefore  the  mortgage  liens  are  supe- 
rior to  the  lien  created  by  the  filing  of 
the  judgment  subsequent  to  the  execu- 
tion of  the  mortgages.  Compare,  how- 
ever, the  dicta  in  Lewis  v.  Atherton 
(1897)  5  Okla,  90, 47  Pac.  1070,  where- 
in, though  a  deed,  and  not  a  mortgage, 
was  involved,  the  court  said:  "By  our 
statute  judgment  liens  are  specifically 
made  superior  to  titles  which  can  be 
conveyed  by  unrecorded,  though  pre- 
viously executed,  instruments;  hence, 
to  give  an  unrecorded  deed  precedence 
over  a  subsequent  judgment  lien,  we 
n^uBt  nullify  or  repeal  this  statute,  and 
would  thereby  assume  the  functions 
of  a  legislative  body  instead  of  per- 
forming the  duties  of  a  court.  We 
have  been  unable  to  find  a  single  deci- 
sion, based  upon  a  statute  similar  to 
ours,  which  holds  that  a  judgment  lien 
is  inferior  to  a  title  acquired  by  a  pre- 
viously executed,  unrecorded  deed  or 
mortgage.  .  .  .  While  it  is  true,  as 
suggested  by  counsel  for  defendant  in 
error  in  their  brief,  that  the  question 
of  whether  or  not  a  different  rule 
would  obtain  if  the  judgment  creditor 
had  notice  of  the  conveyance  prior  to 
his  obtaining  the  judgment  is  not 
raised  by  the  pleadings  in  this  case, 
yet  we  feel  warranted  in  saying  that, 
under  the  recording  act  of  our  stat- 
utes, it  is  inmiaterial  whether  or  not 
a  judgment  creditor  has  notice  of  a 
former  deed,  mortgage,  or  other  unre- 
corded instrument  of  conveyance." 

In  Gathrow  v.  Eade  (1853)  1  Smale 
&  6.  423,  65  Eng.  Reprint,  186,  it  was 
held  that  a  judgment  was  not  such  a 
charge  on  land  as  would,  by  means  of 
registration  (apart  from  1  &  2  Vict, 
chap.  110),  take  precedence  of  an  un- 
registered mortgage. 

In  Swarts  v.  Stees  (1864)  2  Kan. 
236,  85  Am.  Dec.  588,  it  was  insisted 
hy  the  judgment  creditors  that  be- 
cause there  was  no  mortgage  describ- 
ing the  lands  they  sought  to  subject  to 
their  judgment  on  the  records  of  the 
^onty,  and  they  had  no  notice  of  any 
4  A.L.R.— 29. 


mortgage,  their  judgment  became  the 
first  lien  on  the  lands  from  the  date  of 
its  rendition.  The  court  held,  how- 
ever, that  the  Recording  Act  (Comp, 
Laws  1862,  p.  355)  did  not  extend  the 
benefits  of.  a  want  of  notice  to  judg- 
ment lien  holders,  and  that  they  were 
not  ''purchasers"  thereunder*  The 
court  eaid :  'In  this  case  the  lands  in 
question,  for  the  purpose  of  securing 
the  payment  of  the  plaintiif's  debt, 
were,  in  equity,  the  plaintiff's  lands. 
The  district  court,  in  their  jud^^ent, 
so  find,  and  as  that  court  had  the  legal 
power  so  to  find,  we  are  bound  to  pre- 
sume they  had  sufficient  evidence  upon 
which  to  make  that  finding;  and  it  can 
make  no  difference  to  these  judgment 
creditors  how  that  finding  was  made, 
or  that  the  facts  upon  which  it  was 
predicated  came  to  their  knowledge 
after  the  date  of  their  judgment.  They 
have  nothing  to  do  with  the  question 
of  notice.  The  Recording  Act  does  not 
apply  to  them.  The  only  question  they 
had  anything  to  do  with  was  whether 
the  land  had  been  pledged  to  the  plain- 
tiff. If  it  had  been  so  pledged  in  fact 
before  the  rendition  of  their  judgment, 
it  was  wholly  immaterial  to  the  judg- 
ment creditors  whether  they  had  any 
notice  whatever  of  the  fact.  .  .  . 
The  district  court  found  they  were  so 
pledged,  and  we  are  not  asked  to  dis- 
turb that  finding.  Several  cases  from 
the  reports  of  the  supreme  court  of 
Ohio  were  cited  by  the  counsel  for  the 
judgment  creditors  to  establish  the, 
position  that  because  there  was  no 
mortgage  upon  the  records  whereby, 
upon  its  face,  these  lands  were  pledged 
to  the  plaintiffs,  their  judgment  was  a 
prior  lien.  We  do  not  think  any  of 
those  cases  in  point  under  the  Ohio 
statute,  as  construed  by  the  supreme 
court  of  that  state.  No  mortgage  was 
of  any  validity  whatever,  except  be- 
tween the  parties  to  it,  unless  record- 
ed. As  to  third  parties,  including  pur- 
chasers, encumbrance  and  judgment 
lien  holders,  whether  they  had  actual 
notice  of  its  existence  or  not,  unless 
recorded,  it  was  wholly  void.  Our 
statute  is  different  in  this  respect.  A 
mortgage  here  is  good  against  every- 
body who  has  notice  of  its  existence. 
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whether  recorded  or  not  recorded; 
hence  the  inapplicability  of  the  Ohio 
authorities.  We  think,  therefore,  that 
the  lien  of  the  mortgage  is  prior  to 
that  of  the  judgment." 

In  Jackson  ex  dem.  Tuthill  v.  Dubois 
(1809)  4  Johns.  (N.  Y.)  216,  the  stat- 
ute under  consideration  (1  Rev.  Laws, 
481,  §  2)  gave  priority,  in  case  of  sev- 
eral mortgages  of  the  same  premises, 
to  the  first  registered,  and  provided 
that  no  mortgage  should  defeat  or 
prejudice  the  title  or  interest  of  any 
bona  fide  purchaser,  unless  it  had 
been  duly  registered,  according  to  the 
provisions  of  the  statute.  It  was  held 
that  the  act  did  not  give  a  preference 
to  a  judgment  over  an  unregistered 
mortgage.'  The  court  held  that  the 
judgment,  being  a  lien  created  by  act 
of  law,  did  not  destroy  the  lien  of  an 
unregistered  mortgage,  nor  gain  a 
preference  over  it.  It  was  said,  how- 
ever, that  should  the  mortgagee  per- 
mit a  sale  under  the  judgment  to  take 
place  prior  to  the  registry  of  the 
mortgage,  the  vendee  of  the  sheriff 
would  be  protected  from  the  mort- 
gage. 

And. in  Schmidt  v.  Hoyt  (1833)  1 
Edw.  Ch.  (N.  Y.)  652,  following  the 
foregoing  decision,  the  court  said: 
*'An  unregistered  mortgage  always  had 
a  preference  over  a  subsequent  dock- 
eted judgment.  Jackson  ex  dem.  Tut- 
hill V.  Dubois  (N.  Y.)  supra.  Al- 
though mortgages  are  put  upon  the 
same  footing  as  all  other  conveyances 
of  real  estate  with  respect  to  the  ne- 
cessity of  recording  them,  yet  they  are 
valid  without  being  recorded,  for  all 
purposes  except  that  of  preserving 
their  liens  against  bona  fide  purchas- 
ers and  their  priority  over  subsequent 
mortgages.  The  statute  only  declares 
that  'every  conveyance'  (which  in- 
cludes mortgages)  of  real  estate,  with- 
in this  state,  hereafter  made,  shall  be 
recorded  in  the  office  of  the  clerk  of 
the  county  where  such  real  estate 
shall  be  situated;  and  every  such 
conveyance  not  so  recorded  shall  be 
void  as  against  any  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable 
consideration,  of  the  same  real  estate 
or  any  portion  thereof,  whose  convey- 


ance shall  be  first  duly  recorded.  1 
Rev.  Stat.  756,  §  1.  A  judgment  cred- 
itor is  not  embraced  in  the  word  *pm^ 
(Chaser.'  Id.  762,  §  37.  The  rule,, 
therefore,  is  still  the  same  as  was  laid 
down  in  the  case  of  Jackaon  ex  dem» 
Tuthill  V.  Dubois." 
In   Sullivan   v.   Corn   Exch.   Bank 

(1912)  154  App.  Div.  292,  139  N.  Y. 
Supp.  97,  it  was  held  that,  under  the 
statute  (Real  Property  Law,  §  291; 
49  McKinney,  Consol.  Laws,  p.  842) 
providing  that  every  conveyance  not 
recorded  as  therein  required  was 
"void  as  against  any  subsequent  pur- 
chaser in  good  faith  and  for  a  valu- 
able consideration,,  from  the  same 
vendor,  his  heirs  and  devisees,  of 
the  same  real  property  or  any  por- 
tion thereof,  whose  conveyance  wa? 
first  recorded,"  a  judgment  creditor 
was  not  such  a  purchaser,  and  an  un- 
recorded mortgage  had  a  preference 
over  a  judgment,  unless  there  was  a 
superior  equity  in  favor  of  the  holder 
of  the  latter.  The  court  held  that 
even  if  the  instrument  was  so  defect- 
ive in  form  as  to  be  invalid  as  a  legal 
obligation,  it  might  still  be  sustained 
as  an  equitable  mortgage,  and  as  such, 
would  take  precedence  over  a  judg- 
ment lien,  which  attached  only  to  such 
right,  title,  or  interest  as  the  debtor 
had  in  the  property. 

In    German    Nat.    Bank    v.    Queen 

(1913)  159  App.  Div.  236,  144  N.  Y. 
Supp.  195,  it  was  held  that  the  lien  of 
a  judgment  did  not  have  priority  over 
that  of  an  equitable  mortgage,  created 
by  an  unrecorded  declaration  of  trust. 

In  Sinking  Fund  Comrs.  v.  Wilson 
(1848)  1  Ind.  356,  it  was  held  that  a 
mortgage  which  was  older  than  a  judg- 
ment was  entitled  to  a  preference  over 
the  judgment,  and  that  the  circum- 
stance that  the  mortgage  had  not  been 
recorded  at  the  time  the  judgment  was 
rendered  made  no   difference. 

In  Eyr  v.  McDowell  (1861)  9  H.  L. 
Gas.  619,  11  Eng.  Reprint,  871,  it  was 
held  that,  under  the  Irish  Registry 
Act  (3  &  4  Vict.  chap.  105  [Ir.] ;  13  & 
14  Vict.  chap.  29  [Ir.]),  a  registered 
judgment  operated  as  a  charge  on  the 
beneficial  estate  and  interest  only  of 
the  judgment  debtor,  and  did  not  tB 
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precedence  over  n  prior  unregistered 
eqoitable  mortgage. 

In  Thomas  v.  Kelsey  (1859)  30  Barb. 
(N.  Y.)  268,  in  holding  that  an  unre- 
corded mortgage  to  secure  future  ad- 
vances had  priority,  as  a  lien  and 
claim,  over  subsequent  docketed  judg* 
ments,  the  court  said:  'The  mortgage 
being  a  valid  instrument,  as  between 
the  mortgagor  and  mortgagee,  a  sub- 
sequent judgment  creditor  has  noth* 
ing  to  say  in  respect  to  its  being  re- 
corded, or  otherwise.  The  Recording 
Act  relates  to  subsequent  purchasers 
in  good  faith  and  for  a  valuable  con- 
sideration, and  not  to  judgment  cred- 
itors. ...  I  do  not  see,  therefore, 
but  the  case  falls  within  the  general 
rale,  which  gives  an  unregistered 
mortgage  preference  over  a  subse- 
quent docketed  judgment." 

In  Sparks  V.  State  Bank  (1845)  7 
Blackf.  (Ind.)  469,  it  was  held  that 
judgment  credtiors  who  had  judg- 
ments obtained  subsequently  to  a 
mortgage,  but  before  it  was  recorded, 
must  yield  to  the  mortgage,  though  it 
was  not  recorded.  The  court  said 
that  a  mortgage  of  real  estate,  though 
not  recorded  in  season,  was  a  valid 
conveyance,  except  so  far  as  its  valid- 
ity might  be  affected  by  statute ;  and 
that  the  statute  on  the  subject  ren- 
dered such  conveyances  not  recorded 
in  time  void  only  as  to  subsequent 
purchasers  and  mortgagees  for  value 
whose  deeds  were  first  recorded,  and 
had  no  relation  to  judgment  creditors. 

In  Sigworth  v.  Meriam  (1885)  66 
Iowa,  477,  24  N.  W.  4,  it  appeared  that 
the  owner  of  certain  land  and  his 
wife  borrowed  a  sum  of  money  for 
which  they  gave  their  promissory 
note,  and  at  the  same  time,  as  a  part 
of  the  same  transaction,  executed  a 
confession  of  judgment  on  the  note, 
which  provided  that  the  judgment 
should  be  a  lien  on  the  land  until 
paid.  This  provision  for  a  lien  was 
not  referred  to  in  the  judgment  which 
was  entered  on  the  confession,  and 
which  became  the  property  of  the  de- 
fendant. The  plaintiff  subsequently 
obtained  a  judgment  on  the  land  which 
was  a  lien  on  it  without  either  actual 
or  constructive  notice  of  the  lien  cre- 


ated by  the  confession.  It  was  held 
that  the  lien  created  by  the  confession 
was  not  distinguishable  from  that  cre^ 
ated  by  an  unrecorded  mortgage,  and 
did  not  merge  in  the  judgment* 
Hence,  it  was  held  that  it  was  entitled 
to  priority  over  the  plaintiff's  subse- 
quent judgment,  he  being  simply  a 
judgment  creditor,  and  not  a  purchas- 
er for  value. 

In  Dawson  v.  McCarty  (1899)  21 
Wash.  314,  75  Am.  St.  Rep.  841,  57 
Pac.  816,  it  was  held  that,  under  the 
Washington  statute  (1  Ball.  Codes 
&  Stat.  §  4535)  providing  that  all 
mortgages  should  be  recorded  in  the 
county  where  the  land  was  situ- 
ated, and  should  be  valid  as  against 
bona  fide  purchasers  from  the  date  of 
their  filing  for  record,  a  judgment 
creditor  was  not  a  bona  fide  purchaser 
and  thus  within  the  protection  of  the 
statute,  and  that  since  his  lien  bound 
only  the  interest  which  the  judgment 
debtor  actually  had  in  the  real  estate, 
the  lien  of  an  unrecorded  mortgage 
was  superior  to  that  of  a  subsequent 
judgment. 

A  Nebraska  statute  (Rev.  Stat, 
chap.  43,  §  16;  Gen.  Stat.  chap.  61) 
provides  as  follows :  "All  deeds,  mort- 
gages, and  other  instruments  of  writ- 
ing, which  are  required  to  be  recorded, 
shall  take  effect  and  be  in  force  from 
and  after  the  time  of  delivering  the 
same  to  the  clerk  for  record,  and  not 
before,  as  to  all  creditors  and  subse- 
quent purchasers,  in  good  faith,  with- 
out notice,  and  all  such  deeds,  mort- 
gages, and  other  instruments  shall  be 
adjudged  void  as  to  all  such  creditors 
and  subsequent  purchasers  without  no- 
tice, whose  deeds,  mortgages,  and  other 
instruments  shall  be  first  recorded: 
Provided,  that  such  deeds,  mortgages, 
or  instruments  shall  be  valid  between 
the  parties."  Thereunder,  in  Galway 
V.  Malchow  (1878)  7  Neb.  285,  it  was 
held  that,  to  defeat  a  prior  unrecorded 
mortgage,  it  was  not  enough  for  one 
to  show  merely  that  he  was  simply  a 
judgment  creditor  of  the  mortgagor, 
but,  in  addition  to  this,  iUmust  appear 
that  his  claim  or  lien  was  evidenced 
by  some  instrument  which,  in  the  lan- 
guage of  the  first  clause  of  the  sec- 
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tion,  was  "required  to  be  recorded. 
The  court  said  that  this  section  evi- 
dently had  no  reference  whatever  to 
simple  judgment  creditors  who,  by 
force  of  another  statute  (Code  Civ. 
Pvoc.  §  477),  had  a  general  lien  on 
all  of  the  lands  of  the  debtor  lying 
within  the  county  where  their  judg-. 
ments  were  rendered,  and  hence  that 
the  liens  of  such  judgment  creditors 
had  no  standing  as  against  the  equi- 
table liens  of  prior  unrecorded  mort- 
gages, and  were  limited  to  the  actual 
interest  of  the  judgment  debtor  in  the 
land. 

In  McCarthy  v.  Benedict  (1911)  90 
Neb.  386,  133  N.  W.  410,  overruling 
motion  for  rehearing  (1911)  89  Neb. 
293,  131  N.  W.  598,  holding  that  a  de- 
cree quieting  title  and  canceling  a 
mortgage  was  not  binding  upon  an  as- 
signee of  the  mortgage  whose  assign- 
ment was  not  originally  recorded,  it 
not  appearing  that  any  exemplifica- 
tion of  the  decree  was  recorded  before 
the  assignment  was  recorded,  the 
court  stated  that,  under  the  Nebraska 
statute  (Gomp.  Stat.  1911,  chap.  73, 
§  16),  it  had  been  uniformly  held  that 
instruments  affecting  real  estate  that 
were  required  to  be  recorded  were 
void  as  to  subsquent  purchasers  in 
good  faith  without  notice  "whose 
deeds,  mortgages,  and  other  instru- 
ments shall  be  first  recorded,"  and 
then  said :  "This  would  appear  to  apply 
as  well  to  one  whose  interest  in  real 
estate  is  evidenced  by  a  judgment  or 
decree  of  court." 

In  Underwood  v.  Ogden  (1846)  6  B. 
Mon.  (Ky.)  606,  it  was  said :  "A  cred- 
itor, in  legal  contemplation,  is  one 
who  has  recovered  judgment.  And  to 
entitle  a  creditor,  as  such,  to  take  ad- 
vantage of  an  unrecorded  mortgage, 
he  should  show  that  he  had  recovered 
judgment  and  sued  oi^t  execution,  at 
least  before  notice  of  the  unrecorded 
mortgage,  if  even  anything  less  than 
a  levy  and  sale  before  actual  notice 
of  the  mortgage  would  suffice,  in  a 
court  of  equity,  to  deprive  the  mort- 
gagee of  his  prior  equity." 

It  is  the  settled  doctrine  of  the  Iowa 
court  that,  under  the  registry  laws  of 
that  state,  the  lien  of  a  judgment, 
before  a  sale  thereunder,  does  not  take 


precedence  of  a  prior  unrecorded 
mortgage;  and  that  if  the  mortgage  is 
recorded  before  the  sheriff's  sale  un- 
der the  judgment,  the  purchaser  will 
be  affected  with  notice*  Seevers  v. 
Delashmutt  (1860)  U  Iowa.  174»  77 
Am.  Dec.  139;  Hays  v.  Thode  (1864) 
18  Iowa»  51 ;  Chapman  v.  Goats  (1868) 
26  Iowa,  288. 

And  the  same  rule  obtains  in  Kan- 
sas. Holden  v.  Garrett  (1879)  23 
Kan.  98,  wherein  the  court  said :  "The 
contest  in  this  case  is  between  one 
who  claims  under  the  lien  of  an  exe- 
cution levy  and  the  holder  of  a  prior 
but  unrecorded  mortgage.  The  judg- 
ment was  in  a  county  other  than  that 
in  which  the  land  was  situate,  and 
was  rendered  long  after  the  execution 
of  the  mortgage.  The  levy  was  miide 
before,  but  the  sale  not  till  after,  the 
record  of  the  mortgage.  There  was 
no  actual  notice  of  the  existence  of 
this  mortgage.  On  one  side  it  is 
claimed  that,  by  virtue  of  §  21,  chap. 
22,  Gen.  Stat.  p.  187,  which  reads  as 
follows :  'N-o  such  instrument  in  writ- 
ing shall  be  valid  except  between  the 
parties  thereto,  and  such  as  have  ac- 
tual notice  thereof,  until  the  same 
shall  be  deposited  with  the  register 
of  deeds  for  record,'  the  mortgage  is 
to  be  considered  as  though  it  had  no 
existence,  and  the  land  as  free  from 
any  encumbrance  at  the  date  of  the 
levy,  and  that  the  lien  then  secured 
by  the  levy  ripened  into  a  title  by 
the  sale,  and  was  paramount  to  the 
lien  created  by  the  subsequent  record 
of  the  mortgage;  and,  on  the  other 
hand,  it  is  claimed  that  the  lien  of 
the  levy  was  only  upon  the  actual  in- 
terest of  the  judgment  debtor  in  the 
real  estate,  and  that,  as  such  interest 
was  in  fact  limited  by  the  mortgage, 
only  such  limited  interest  was  seized 
and  bound  by  the  levy.  .  .  .  With 
much  hesitation,  and  after  a  long  and 
careful  examination  of  the  question  in 
its  various  relations,  we  have  reached 
the  conclusion  that  the  lien  of  the 
mortgage  must  be  adjudged  prior  and 
paramount.  These  are  the  reasons 
which  have  controlled  us:  It  gives 
exact  force  to  the  statute  declaring  to 
what  a  judgment  lien  and  an  execu- 
tion levy  extend.    Judgments  'shall  be 
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liens  on  the  real  estate  of  the  debtor 
within  the  county.'  Dassler's  Gomp. 
Laws,  1879,  p..  656,  §  419.  This  evi- 
dently contemplates  actual,  and  not 
apparent,  ownership.  The  judgment 
is  a  lien  upon  that  which  is  his,  and 
not  that  which  simply  appears  to  be 
his.  .  .  .  Again,  it  may  be  laid 
down  as  familiar  law  that  a  judgment 
creditor  is  not  a  bona  fide  purchaser. 
He  parts  with  nothing  to  acquire  his 
lien.  He  is  in  a  very  different  position 
from  one  who  has  bought  and  paid  or 
has  loaned  on  the  face  of  a  recorded 
title.  The  equities  are  entirely  unlike. 
One  has,  and  the  other  has  not,  parted 
with  value  upon  the  face  of  the  rec- 
ord. If  the  real  prevails  over  the  ap- 
parent title,  the  one  is  no  worse  off 
than  before  he  acquired  his  lien, — 
has  lost  nothing;  while  the  other 
loses  the  value  paid  or  loaned.  Hence 
equity  will  help  the  latter,  while  it 
cares  nothing  about  the  former.  Fur- 
ther, in  nearly  every  state  in  which  an 
unrecorded  mortgage  had  been  post- 
poned to  a  judgment  lien,  the  statute 
has  expressly  declared  that  such  a 
mortgage  shall  be  void  as  against 
creditors;  and  the  courts  have  laid 
stress  upon  this  fact  in  their  opin- 
ions." 

In  Missouri  and  Montana,  it  is  held 
that  a  mortgage,  executed  and  deliv- 
ered, but  not  recorded,  prior  to  the 
docketing  of  a  judgment,  but  recorded 
after  judgment,  and  before  a  sale  un- 
der execution  issued  on  that  judgment, 
has  priority  over  the  judgment  lien, 
and  entitles  the  mortgagee,  or  a  bona 
fide  purchaser  on  a  subsequent  fore- 
closure sale,  to  hold  against  a  pur- 
chaser on  the  sale  under  the  judg- 
ment. Valentine  v.  Havener  (1854) 
20  Mo.  133;  Shaw  v.  Padley  (1877)  64 
Mo.  519;  Hord  v.  Harlan  (1898)  143 
Mo.  469,  45  S.  W.  274;  Dixon  v.  Dixon 
(1915)  —  Mo.  — ,  181  S.  W.  84; 
Vaughn  v.  Schmalsle  (1890)  10  Mont. 
186, 10  L.R.A.  411,  25  Pac.  102.  Thus, 
in  the  case  last  cited,  it  was  said: 
''The  question  involved  herein  as  to 
the  relative  force  of  a  judgment  lien, 
wd  a  mortgage  made  and  delivered 
prior  to  docketing  of  the  judgment, 
hut  not  recorded  until  after  such 
pocketing  and  levy  of  execution,  must  ^ 


be  solved  by  a  consideration  of  the 
statute  relating  to  the  judgment  lien 
and  execution,  and  the  statute  pro- 
viding for  the  conveyance  of  real  es- 
tate or  interests  therein,  and  the  effect 
of  recording  such  conveyances  or 
withholding  the  same  from  record. 
The  statute  fixing  the  judgment  lien 
is  found  in  §  307  of  the  Code  of  Civil 
Procedure,  which  provides:  'Imme- 
diately after  filing  a  judgment  roll 
the  clerk  shall  make  proper  entries 
of  the  judgment,  under  appropriate 
heads,  in  the  docket  kept  by  him;  and 
from  the  time  the  judgment  is  docket- 
ed it  shall  become  a  lien  upon  the  real 
property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  the  county,  . 
owned  by  him  at  the  time,  or  which  .. 
he  may  afterward  acquire,  until  said 
lien  expires.  The  lien  shall  continue 
for  six  years,  unless  the  judgment  be 
previously  satisfied.'  The  judgment 
lien  here  established  by  statute  takes 
effect  upon  'the  real  property  of  the 
judgment  debtor  not  exempt  from  ex- 
ecution, in  the  county,  owned  by  him 
at  the  time,  or  thereafter  acquired.^ 
.  .  .  Chapter  20  of  the  fifth  divi- 
sion of  our  statutes  provides  the  man- 
ner by  which  'conveyances  of  land,  or 
any  estate  or  interest  therein,  may  be 
made,  by  deed  signed  by  the  person 
from  whom  the  estate  or  interest  is 
intended  to  pass.'  And  §  270  of  that 
chapter  provides:  'The  term  "con- 
veyance," as  used  in  this  chapter, 
shall  be  construed  to  embrace  every 
instrument  in  writing  by  which  any 
real  estate,  or  interest  in  real  estate, 
is  created,  alienated,  mortgaged,  or 
assigned,  except  wills,  leases  for  a 
term  not  exceeding  one  year,  and  ex- 
ecutory contracts  for  the  sale  or  pur-' 
chase  of  lands.'  The  mortgage  in  the 
case  at  bar  is  shown  to  have  been  ex- 
ecuted in  the  manner  provided  in  said 
chapter  for  the  execution  of  'convey- 
ances of  land,  or  any  interest  therein,' 
and  this  mortgage  is  to  be  deemed  a 
conveyance  in  the  meaning  of  that 
term  as  used  in  that  chapter.  By 
§  258  of  said  chapter,  this  conveyance 
is  declared  to  be  valid  and  binding  as 
between  the  parties  thereto  without 
recording.  Now,  if  that  was  a  valid 
and  binding  conveyance  of  an  equita- 
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ble  interest  in  said  land,  as  between 
the  plaintiff  and  her  mortgagor,  the 
mortgage  interest  had  been  effectually 
conveyed  away  prior  to  the  attaching 
of  the  judgment  lien  on  said  land.  In 
view  of  the  doctrine  held  by  the  au- 
thorities cited  supra,  the  lien  of  the 
judgment,  docketed  subsequent  to  the 
conveyance  of  the  mortgage  interest, 
must  have  been  subject  to  it.  This 
would  be  so,  not  only  in  consequence 
of  general  principles  of  law,  but 
strictly  by  the  provisions  of  statute. 
The  statute  establishing  the  judgment 
lien,  as  before  noticed,  fixes  the  lien 
on  the  real  estate  owned  by  the  judg- 
ment debtor  in  the  county  at  the  time 
of  docketing  the  judgment,  or  after- 
ward acquired.  Hence,  if  a  valid  and 
binding  conveyance  of  an  interest  has 
been  made  by  the  debtor,  prior  to  the 
docketing  of  the  judgment,  then  he 
did  not  own  the  interest  so  conveyed 
at  the  time  of  docketing  the  judgment, 
and  the  lien  thereof  could  not  attach  to 
that  which  the  judgment  debtor  did 
not  own.  It  cannot  be  maintained 
that  the  failure  to  record  a  mortgage 
defeats  it,  or  postpones  it  to  the  lien 
of  a  judgment  creditor,  unless  sueh 
failure  continues  until  after  sale  un- 
der execution,  and  purchase  by  one  in 
good  faith,  without  notice.  By  §  259 
of  the  chapter  cited  supra,  it  is  pro- 
vided that  the  filing  of  the  instrument 
of  conveyance  'shall  impart  notice  to 
all  persons  of  the  contents  thereof, 
and  subsequent  purchasers  and  mort- 
gagees shall  be  deemed  to  purchase 
and  take  with  notice.'  And  again,  in 
§  260  of  the  same  chapter,  it  is  pro- 
vided that  'every  conveyance  of  real 
estate  within  this  state  hereafter 
made,  which  shall  not  be  recorded  as 
provided  for  in  this  chapter,  shall  be 
deemed  void  as  against  any  subse- 
quent purchaser  in  good  faith  and  for 
a  valuable  consideration  of  the  same 
real  estate,  or  any  portion  thereof, 
wher^  his  own  conveyance  shall  be 
first  duly  recorded.'  Neither  of  these 
provisions,  nor  any  others  found  in 
the  statute,  include  judgment  creditors 
so  as  to  make  the  unrecorded  mortgage 
void  as  against  a  judgment  lien.  This 
proposition  is  supported  by  numerous 
authorities  where  the  statutory  pro- 


visions are  similar  to  those  existing 
in  this  state.  .  •  .  Under  our  statute 
we  could  not  fairly  construe  a  judg- 
ment creditor's  lien  to  be  paramount 
to  a  bona  fide  mortgage,  although  not 
recorded  at  the  time  the  judgment  was 
docketed." 

The  South  Carolina  statute  (Act  of 
1848,  re-enacted  in  Act  of  1876,  Gen. 
Stat.  §  1776)  provides  as  follows: 
"All  deeds  of  conveyance  of  land,  all 
deeds  of  trust,  etc.,  all  mortgages  or 
instruments  in  writing  in  the  nature 
of  mortgages  of  any  property,  real  or 
personal,  .  .  .  shall  be  valid,  so  as 
to  affect,  from  the  time  of  such  de- 
livery or  execution,  the  rights  of  sub- 
sequent creditors  or  purchasers  for 
valuable  consideration  without  notice, 
only  when  recorded  within  forty  days 
from  the  time  of  such  delivery  and 
execution,''  etc.  Under  that  act  it  has 
been  held  that  an  unrecorded  mort- 
gage takes  priority  over  a  subsequent- 
ly entered  judgment  obtained  on  debts 
contracted  before  the  execution  and 
delivery  of  the  mortgage,  but  is  infe- 
rior to  a  judgment  obtained  for  debts 
incurred  subsequent  to  the  execution 
and  delivery  of  the  unrecorded  mort- 
gage. Carraway  v.  Carraway  (1887) 
27  S.  C.  576,  5  S.  E.  157,  wherein  the 
court  said:  ''Now,  what  is  the  mean- 
ing and  intent  of  this  section?  This 
does  not  seem  to  us  to  be  at  all  doubt- 
ful or  uncertain.  It  means  precisely 
what  the  language  in  which  it-  is 
couched  indicates  and  declares.  And 
it  declares  that  the  instruments  men- 
tioned, if  unrecorded  within  forty 
days  after  delivery  or  execution,  shall 
be  void  as  to  subsequent  creditors  and 
purchasers.  To  this  extent  it  goes, 
and  no  further.  It  does  not  require 
them  to  be  recorded  to  make  them 
valid  generally,  but  it  impliedly  ad- 
mits their  general  validity,  with  the 
exception  that  as  to  certain  parties, 
to  wit,  subsequent  creditors  and  pur- 
chasers without  notice,  they  shall  be 
invalid  unless  recordM  within  the 
prescribed  time.  In  other  words,  that 
all  such  papers  ai*e  valid  and  binding, 
having  all  the  effect  which  they  pur- 
port to  have,  with  the  proviso  that 
they  shall  not  have  such  effect  as  to 
subsequent  creditors  and  purchasers 
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without  notice,  unless  recorded  as  re- 
quired by  the  act.  This,  then,  being 
the  only  interpretation  of  which  the 
act  seems  to  be  susceptible,  the  matter 
before  us  is  resolved  into  the  question 
whether  or  not  the  judgment  creditors 
herein  are  subsequent  creditors.  It 
is  admitted  that  the  debts  upon  which 
the  judgments  were  obtained  were, 
each  and  all,  contracted  before  the 
execution  of  the  Hirsch  miortgage.  It 
cannot  be  said,  then,  that  they  were 
subsequent  creditors,  unless  the  entry 
of  the  judgments  made  them  creditors, 
which  will  hardly  be  claimed.  A  judg- 
ment is  the  determination  of  one's 
rights  upon  a  cause  of  action  which 
existed  before  the  adjudication,  and 
although  obtained  after  the  cause  of 
action  arose,  it  reflects  back  and  es- 
tablishes the  right  as  of  the  date  of 
its  inception;  and  having  established 
such  right  it  affords  the  means  of  en- 
forcing redress  for  the  violation 
thereof.  A  judgment,  therefore,  ob- 
tained after  the  execution  of  a  mort- 
gage upon  a  debt  contracted  before  its 
execution,  cannot  be  said  to  be  a  sub- 
sequent debt,  in  the  sense  of  the  lan- 
guage of  the  act.  Does  it  come  with- 
in the  intent  or  spirit  of  the  act?  The 
plain  purpose  of  the  Act  of  184S,  as 
was  said  by  Chancellor  Carroll  in  Wil- 
liams V.  Beard  (1870)  1  &  C.  813,  cir- 
cuit decision,  'was  to  guard  against 
loss  and  injury  to  subsequent  credit- 
ors and  purchasers  from  their  dealing 
with  the  mortgagor,  under  the  delu- 
sion that  he  retained  the  absolute  and 
unencumbered  ownership  of  the  prop- 
erty mortgaged.'  This  purpose  had  no 
reference  to  existing  creditors,  nor  did 
the  act  intend  to  interfere  in  any  way 
with  the  right  of  a  debtor  to  lawfully 
encumber  his  property  for  the  pay- 
ment of  his  debts,  or  with  the  view  to 
raise  money  as  against  existing  cred- 
itors.   All  of  the  judgment  creditors 


here  were  existing  creditors  at  the 
time  the  Hirsch  mortgage  was  exe- 
cuted and  delivered,  and  we  cannot 
see  how  that  mortgage  can  be  defeat- 
ed, unless  it  is  vulnerable  upon 
grounds  other  than  that  it  was  not 
recorded  within  the  forty  days  pre- 
scribed by  the  act.  The  judgment 
creditors  here  not  being  subsequent 
creditors,  either  in  the  sense  of  the 
terms  used  in  the  act,  or  in  its  pur- 
pose or  intent,  we  think  it  was  error 
on  the  part  of  the  circuit  judge  to  give 
priority  to  the  judgments  in  question. 
.  .  .  From  our  interpretation,  given 
above,  we  think  the  conclusion  is  in- 
evitable that  the  failure  to  record 
a  mortgage  affects  its  validity  only  as 
to  subsequent  creditors  and  purchas- 
ers, suQh  being,  in  the  terms  of  the 
act,  the  only  class  that  can  invoke  the 
penalty  for  nonrecord  imposed  there- 
in. It  would  have  been  very  easy  for 
the  general  assembly,  if  it  had  intend- 
ed to  place  subsisting  creditors  upon 
the  same  plane  with  subsequent  ones, 
to  have  said  so.  A  very  slight  altera- 
tion of  the  phraseology  of  the  act 
would  have  accomplished  this  end. 
This,  however,  was  not  done;  on  the 
contrary,  a  special  class  was  men- 
tioned, to  whom,  it  seems,  the  benefit 
of  the  act  was  confined.  Expressio 
unius,  exclusio  alterius.^'  Prior,  how- 
even  to  the  Act  of  1848,  an  unreeorded 
mortgage  had  priority  over  a  subse- 
quently entered  judgment,  whether  the 
judgment  was  founded  on  a  subse- 
quently contracted  debt  or  not.  Ash 
V.  Ash  (1798)  1  S.  C.  L.  (1  Bay)  804; 
Ashe  V.  Livingston  (1798)  2  S.  C,  L. 
(2  Bay)  80;  Penman  v.  Hart  (1800) 
2  S.  C.  L.  (2  Bay)  251;  Hampton  v. 
Levy  (1825)  6  S.  C.  Eq.  (1  M'Cord) 
107;  Smith  ▼.  Smith  (1825)  6  S.  C.  Eq. 
(1  M'Cord)  184;  Barnwell  v.  Porteus 
(1836)  11  S.  C.  Eq.  (2  Hill)  219. 

H.  D.  B. 
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RE  ESTATE  OF  ISAAC  MINOR,  Deceased. 

CAROLINE  MINOR,  Appt. 
JOHN  S-  CHAMBERS,  Comptroller,  Respt. 

California  Supreme  Court   (Dept.  No.  2)--' May  1,  19 10* 

(—  Cal.  — ,  180  Pac.  813.) 

Tax  — -  inheritance  —  money  paid  under  antenuptial  agr^ment. 

1.  Money  paid  by  a  man  to  his  wife  in  satisfaction  of  an  antenuptial 
agreement  is  not  paid  in  contemplation  of  death,  within  the  meaning  of 
the  Inheritance  Tax  Law,  even  though  he  was  seventy-eight  years  old 
when  the  agreement  was  made,  and  the  property  conveyed  is  to  be  in  lieu 
of  all  the  wife's  interest  in  the  husband's  estate,  if  he  was  in  sound  health 
and  in  active  management  of  his  affairs. 

ISee  note  on  this  question  beginning  on  page  461.] 


Evidence  —  burden  of  proof  —  tax- 
ability of  property* 

2.  The  burden  of  showing  that  a 
tran£(fer  is  subject  to  a  collateral  in* 
heritance  tax  is  upon  the  state. 

Tax  —  inheritance  —  contemplatiim 
of  death. 

3.  That,  at  the  time  a  man  trans- 
fers property  in  accordance  with  his 
antenuptial  agreement  and  makes  his 
will,  he  contemplates  death,  does  not 
establish  that  he  did  so  at  the  time 
of  the  antenuptial  agreement  so  as  to 
render  the  property  transferred  under 
such  agreement  subject  to  the  collat- 
eral inheritance  tax. 

—  effect  of  relinquishment  of  right  in 
estate. 

4.  If  marriage  is  the  primary  and 


controlling  consideration  for  an  ante- 
nuptial agreement,  the  mere  fact  that 
the  wife  relinquishes  her  rights  in 
the  husband's  estate  does  not  make  a 
transfer  under  the  agreement  one  in 
contemplation  of  death,  so  as  to  be 
subject  to  the  collateral  inheritance 
tax. 

—  agreement  fixing  rights  in  property 

at  death. 

5.  Property  passing  under  an  ante- 
nuptial agreement  which  assumes  to 
fix  the  rights  of  one  spouse  in  the  es- 
tate of  the  other  upon  his  death*  or  in 
effect  to  pass  property  in  prsesenti  in 
lieu  of  testamentary  or  intestate  dis- 
position, is  subject  to  collateral  in- 
heritance tax. 


Appeal  by  the  widow  of  Isaac  Minor,  deceased,  from  a  decree  .in  pro- 
bate of  the  Superior  Court  for  Humboldt  County  (Sevier,  J.)  fixing  an 
inheritance  tax  upon  personal  property  disposed  of  by  deceased  during 
his  lifetime.    Reversed. 

The  facts  are  stat^  in  the  opinion  of  the  court. 

Messrs.  6.  W.  Hunter  and  Frank     and  also  that  it  was  adequate,  and  in 


McGowan,  for  appellant: 

Each  case  must  be  determined  upon 
its  own  facts,  and  especially  so  in  a 
decision  where  a  transfer  is  claimed 
to  have  been  made  in  contemplation  of 
death. 

Abstract  &  Title  Guaranty  Co.  v. 
State,  173  Cal.  695,  161  Pac.  264;  Re 
Reynolds,  169  Cal.  600,  147  Pac.  268; 
McDougald  v.  Wulzen,  34  Cal.  App. 
21, 166  Pac.  1034. 

Under  the  statute  and  the  evidence, 
the  court  should  have  made  a  finding 
that  the  consideration  was  valuable, 


any  event  its  finding  should  have  been 
as  broad  as  the  statute. 

McDougald  v.  Boyd,  172  Cal.  753, 
159  Pac.  168 ;  State  v.  Pabst,  139  Wis. 
561,  121  N.  W.  351;  Nickel  v.  State, 
—  Cal.  — ,  175  Pac.  641. 

Marriage  is  the  highest  and  most 
valuable  of  considerations,  and  the 
grantee,  when  free  from  fraud,  is  in 
as  secure  a  position  as  though  she  had 
paid  in  money  the  full  value  of  the 
property. 

2  Devlin,  Real  Estate,  §  1461 ;  Cohen 
V.  Knox,  90   Cal.  273,  13  L.R.A.  711,  27 
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Pac.  215;  Re  Baker,  83  App.  Div.  530, 
82  N.  Y.  Supp.  390 ;  Re  Wadsworth,  100 
Misc.  439,  166  N.  Y.  Supp.  716. 

The  transfers  were  not  made  in  lieu 
of  testamentary  disposition. 

Nickel  V.  State,  —  Cal.  — ,  175  Pac. 
641. 

In  the  absence  of  a  will  and  in  case 
of  community  property,  the  Mrif  e  takes 
her  share  of  the  community  property, 
as  win  heir. 

Re  Moffitt,  153  Cal.  359,  20  L.R.A. 
(N.S.)  207,  95  Pac.  653, 1025;  Re  Sims, 
153  Cal.  865,  95  Pac.  655. 

And  she  could  enter  into  a  contract 
with  her  husband  with  respect  to  com- 
munity property,  whereby  she  would 
release  to  him  all  interest  therein, 
both  present  and  in  expectancy. 

Perkins  v.  Sunset  Teleph.  &  Teleg. 
Co.  155  Cal.  719,  103  Pac.  190. 

Messrs.  Robert  A.  Waring  and  J. 
Paul  Miller,  for  respondent: 

The  findings  of  the  trial  court  must 
be  sustained  if  there  is  any  evidence 
to  support  them. 

Reay  v.  Butler,  95  Cal.  206,  30  Pac. 
208;  Dallman  v.  Frank,  1  Cal.  App. 
541,  82  Pac.  564;  Kelly  v.  Brown,  2 
Cal.  Unrep.  536,  8  Pac.  38 ;  Huston  v. 
Anderson,  145  Cal.  320,  78  Pac.  626; 
Paine  v.  San  Bernardino  Valley  Trac- 
tion Co.  143  Cal.  654,  77  Pac.  659; 
Spreckels  v.  State,  30  Gal.  App.  363, 
158  Pac.  549;  Atkinson  v.  Western  De- 
velopment Syndicate^  170  CaL  503,  150 
Pac.  360. 

The  transfers  were  made  by  Mr. 
Minor  in  contemplation  of  his  death, 
within  the  meaning  of  that  phrase  as 
set  forth  in  the  Inheritance  Tax.  Laws. 

Re  Reynolds,  169  Cal.  600,  147  Pac. 
268;  Abstract  &  Title  Guaranty  Co.  v. 
State,  173  Cal.  691,  161  Pac.  264;  Fel- 
ton's  Estate,  176  Cal.  663, 169  Pac.  392, 
supplementary  opinion  in  177  Cal.  12, 
169  Pac.  662;  Ross,  Inheritance  Taxn. 
§  117;  Re  Price,  62  Misc.  149, 116  N.  Y. 
Supp.  283. 

The  consideration  relied  on  was  not 
adequate  from  a  "commercial  point  of 
view." 

Re  Reynolds  and  Abstract  &  Title 
Guaranty  Co.  v.  State,  supra;  State 
Street  Trust  Co.  v.  Treasurer,  209 
Mass.  373.  95  N.  E.  851 ;  Felton's  Es- 
tate, 176  Cal.  663,  169  Pac.  392. 

A  wife's  interest  in  the  community 
is  but  a  mere  expectancy,  and  of  such 
an  intangible  nature  that  the  giving 
up  of  prospective  community  rights 
could  not  possibly  furnish  an  adequate 
consideration  for  the  transfers  in- 
volved herein. 


Van  Maren  v.  Johnson,  15  Cal.  308 ; 
Packard  v.  Arellanes,  17  Cal.  525; 
Greiner  v.  Greiner,  58  Cal.  115;  Peo- 
ple V,  Swalm,  80  Cal.  46,  13  Am.  St. 
Rep.  96,  22  Pac.  67,  8  Am.  Crim.  Rep. 
477;  Spreckels  v.  Spreckels,  116  Cal. 
339,  36  L.R.A.  497,  58  Am.  St.  Rep.  170, 
48  Pac.  228;  United  States  v.  Banks, 
17  Fed.  322. 

The  estate  which  passes  to  the  wife 
upon  the  death  of  her  husband  is  tax- 
able. 

Re  Moffitt,  153  Cal.  359.  20  L.R.A. 
(N.S.)  207,  95  Pac.  653,  1025;  Re  Sims, 
353  Cal.  365,  95  Pac.  655;  Ross,  In- 
heritance Taxn.  80 ;  Re  Kidd,  188  N.  Y. 
274,  80  N.  E.  924;  People  v.  Field,  248 
111.  147,  33  L.R.A.(N.S.)  230.  93  N.  E. 
721;  People  v.  Union  Trust  Co.  255  111. 
168,  L.R.A.1915D,  450,  99  N.  E.  377, 
Ann.  Cas.  1913D,  514. 

Lennon,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  a  decree 
in  probate  fixing  an  inheritance  tax 
upon  personal  property  disposed  of 
by  the  deceased  during  his  lifetime. 

The  three  contentions  of  the  ap- 
pellant are:  (1)  That  the  transfer 
in  controversy  was  not  made  in  con- 
templation of  death;  (2)  that  the 
transfer  was  not  made  in  lieu 
of  a  testamentary  disposition; 
and  (3)  that  the  transfer,  having 
been  made  pursuant  to  a  marriage 
settlement,  did  hot  fall  within  the 
purview  of  the  then  existing  Inher- 
itance Tax  Law. 

The  deceased,  Isaac  Minor,  was 
married  to  appellant  on  the  5th  day 
of  August,  1908*  He  was  then 
seventy-eight  years  of  age.  He  was 
a  rich  man.  His  former  wife  had 
been  dead  for  many  years.  He  had 
a  l^rge  family  of  sons  and  daugh- 
ters, all  of  whom  were  niarried,  and 
most  of  whom  had  families.  Appel- 
lant was  a  comparatively  young 
woman,  twenty-nine  years  of  age, 
sensible  and  accomplished,  and  em- 
ployed in  the  occupation  of  a  prac- 
tical nurse.  Marriage  was  consid- 
ered, discussed,  and  finally  agreed 
upon  by  her  and  Isaac  Minor. 
Thereupon  an  oral  antenuptial 
agreement  was  entered  into  by  and 
between  them, 'wherein  and  where- 
by the  deceased,  in  consideration  of 
her   marriage    to   him,   agreed  to 
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give,  and  appellant  agreed  to  take, 
the  sum  of  $100,000  as  a  marriage 
settlement.  At  the  time  of  making 
this  agreement,  Isaac  Minor  was 
actively  engaged  in  attending  to  his 
business  interests,  and  was  planning 
for  the  future.  He  was  then,  and 
continued  for  many  years  thereaft- 
er, in  good  health.  He  was  active 
in  the  management  of  his  affairs  up 
to  the  time  of  his  death  in  Decem- 
ber of  1915. 

The  oral  antenuptial  agreement 
was  partially  performed  by  Isaac 
Minor  on  the  day  of  his  marriage  to 
appellant,  August  5,  1908,  by  the 
payment  to  her  of  the  sum  of  $50,- 
000  in  cash.  On  February  16, 1912, 
over  three  years  after  the  marriage, 
the  execution  and  existence  of 
the  oral  antenuptial  agreement  and 
its  previous  partial  performance 
were  evidenced  by  a  written  instru- 
ment, wherein  appellant  acknowl- 
edged the  prior  payment  of  $50,000 
in  cash  for  and  on  account  of  the 
antenuptial  agreement,  and  also  the 
transfer  and  indorsement  to  her  by 
Isaac  Minor,  on  the  day  of  the  exe- 
cution of  the  said  written  instru- 
ment, in  full  and  final  performance 
of  the  oral  antenuptial  agreement, 
of  a  fully  secured  promissory  note  in 
the  sum  of  $50,000,  originally  exe- 
cuted and  made  payable  to  Isaac 
Minor.  This  instrument  contained 
a  further  clause  wherein  and  where- 
by the  appellant  promised,  on  be- 
half of  herself,  her  heirs,  etc.,  in 
consideration  of  the  full  perform- 
ance of  the  antenuptial  agreement, 
to  "release  and  forever  discharge 
the  said  Isaac  Minor,  Sr.,  his  heirs, 
executors,  and  administrators,  of 
and  from  all  manner  of  actions, 
causes  of  actions,  suits,  debts,  dues, 
sums  of  money  on  account  of  any 
community  interest  which  she  has 
or  may  have  by  descent  or  inheri- 
tance in  or  to  the  estate  of  Isaac 
Minor,  Sr.,  either  in  law  or  in 
equity.  ..."  The  whole  of 
Isaac  Minor's  estate  at  the  time  of 
the  marriage  and  at  the  time  of  his 
death  was  separate  •property  and 
subject  to  his  testamentary  dispo- 
sition.    The  $100,000   paid   to  the 


appellant  in  pursuance  of  the  ante- 
nuptial contract  was  at  all  times 
held  and  controlled  by  her  as  her 
separate  property. 

Early  in  1915,  Isaac  Minor  exe- 
cuted his  last  will  and  testament,  in 
which  he  stated:  "I  give  and  be- 
queath to  my  wife  Caroline  Minor 
.  •  •  personal  property  as  follows 
.  .  .  she  having  received  before 
this  time  one  hundred  thousand 
($100,000)  dollars  in  money  as  her 
share  of  my  estate." 

Upon  the  foregoing  facts,  which 
are  practically  undisputed,  the 
court  below  based  its  findings  that 
the  transfers  to  appellant  by  Isaac 
Minor,  aggregating  in  cash,  and  its 
equivalent  $100,000,  were  made 
without  an  adequate  and  valuable 
consideration,  in  contemplation  of 
death,  and  in  lieu  of  a  testamentary  - 
disposition  within  the  meaning  of 
the  Inheritance  Tax  Laws  of  the 
state  in  force  and  effect  on  the  dates 
of  the  said  transfers  and  on  the 
date  of  the  decedent's  death.  From 
these  findings  the  conclusion  of  law 
was  that  the  transfers  in  question 
were  covered  and  controlled  by,  and 
therefore  taxable  under,  the  In- 
heritance Tax  Law  (Stat.  1905,  p. 
341) .  That  law  prescribed  the  im- 
position of  a  tax  upon  the  transfer 
of  any  property,  real,  personal,  or 
mixed,  "when  the  transfer  is  of 
property  made  by  a  resident,  or  by 
a  nonresident  when  such  nonresi- 
dent's property  is  within  this  state, 
by  deed,  grant,  bargain,  sale,  assign- 
ment, or  gift  in  contemplation  of 
the  death  of  the  grantor,  vendor, 
assignor  or  donor,  or  intended  to 
take  effect  in  possession  or  enjoy- 
ment at  or  after  such  death." 

The  facts  hereinbefore  narrated 
do  not  support  the  finding  of  the 
trial  court  that  the  transfers  in  con- 
troversy were  made  in  "contempla- 
tion of  death,"  within  the  meaning 
of  the  statute  just 
quoted.    This  is  so  l^-'^l^^^ir^ 
whether  the  statute  under 
be   considered  .  and  Sl^^lL'^fi!?/ 
construed  separate- 
ly and  solely  in  the  light  of  its  own 
language   or  with   the   aid  of  the 
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amendments  thereto,  wherein  the 
phrase,  '^in  contemplation  of  death," 
is  defined  to  mean  that  expectancy 
of  death  which  actuates  the  mind  of 
a  person  on  the  execution  of  his 
wiU^andnot  merely  that  expectancy 
of  death  which  actuates  the  mind  of 
a  person  in  making  a  gift  causa 
mortis.  See  §  27  of  the  Inheritance 
Tax  Act  as  amended  in  1911  (Stat. 
1911,  p.  726) .  That  is  to  say  that, 
when  measured  either  by  the  com- 
monly accepted  or  by  the  statutory 
definition  of  the  phrase,  ''in  con- 
templation of  death,"  the  transac- 
tion here  involved  cannot,  upon  the 
undisputed  facts  of  the  case,  be 
fairly  brought  within  and  subjected 
to  the  provisions  of  the  Inheritance 
Tax  Act  as  it  existed  and  was  in 
force  and  effect  when  the  transac- 
tion was  initiated  and  finally  con- 
summated. 
The  burden  of   showing  that  a 

transfer   is  subject 

bv^en^^  ^    *  collateral  in- 

heritance tax  is  up- 
on the  state.  Re 
Wadsworth,  100 
Misc.  439,  166  N.  Y.  Supp.  716. 
Fairly  construed,  the  evidence  ad- 
duced upon  the  whole  case  falls  far 
short  of  showing  that,  at  the  time 
of  the  making  of  the  oral  antenup- 
tial agreement,  the  death  of  Isaac 
Minor  was  presently  or  even  re- 
motely contemplated  by  either 
party  to  the  agreement.  The  state 
attempted  to  support  the  burden  of 
making  a  case  by  proof  of  the  oral 
antenuptial  agreement  and  of  the 
circumstances  preceding,  attending, 
and  following  the  making  of  the 
agreement.  But  the  agreement  it- 
sdf  does  not  disclose  nor  do  any  or 
all  of  the  circumstances,  taken 
singly  or  collectively,  indicate,  that 
the  transfers  in  question  were  made 
in  contemplation  of  death  and  in 
lieu  of  a  testamentaiy  disposition. 
Manifestly  the  marriage  of  Isaac 
Minor  to  the  appellant  was  not  a 
deathbed  marriage.  At  the  time  he 
made  the  agreement  to  marry,  on 
the  day  of  the  marriage,  and  for 
several  years  thereafter,  Isaac 
Minor  was  not  only  in  good  health. 


180  Poo.  Bti.) 

but,  despite  his  years,  was  phys- 
ically and  mentally  active  in  the 
successful  management  of  his  ex- 
tensive business  interests.  The 
transaction,  at  its  inception  and  up 
to  the  time  of  the  partial  perform- 
ance of  the  antenuptial  agreement 
on  the  day  of  the  marriage,  cer- 
tainly contains  no  suggestion  that 
Isaac  Minor  was  then  contemplat- 
ing anything  but  matrimony.  In 
view  of  his  then  admitted  good 
health  and  physical  and  mental  ac- 
tivity, it  would  indeed  be,  to  say  the 
least,  incongruous  that  he  should 
have  contemplated  death  and  mat- 
rimony at  the  same  time.  It  may, 
perhaps,  be  said  that  Isaac  Minor 
was  contemplating  death  when, 
some  three  and  one-half  years  after 
his  marriage  and  the  partial  per- 
formance of  the  antenuptial  agree- 
ment, he  saw  fit,  when  making  the 
final  payment  under  that  contract, . 
to  insist,  not  only  upon  an  acknowl- 
edgment in  writing  of  the  full  per- 
formance of  the  contract,  but  also 
upon  a  release  of  his  estate  from 
any  and  all  claims  which  appellant 
otherwise  might  have  had  thereto. 
Certain  it  is  that  Isaac  Minor  was 
contemplating  death  when  he  made 
his  will.  But  it  must  be  remem- 
bered that  both  of  these  instru- 
ments were  executed  several  years 
after  the  making  and  the  partial 
performance  of  the  antenuptial 
contract.  Clearly,  therefore,  these 
instruments  cannot  be  held  to  be  an 
integral  part  of  the  antenuptial 
agreement,  or  anything  more  than 
an  acknowledgment  and  affirmance 
of  that  agreement.  Granting  that 
at  the  time  of  the  execution  of  the 
instruments  Isaac  Minor  was  con- 
templating death,  ^  ,  ^  . 
this  fact  alone  is  7.*.;;-^*"' 
not  sufficient  in  and  S? "deSS!*"''" 
of  itself  to  show 
that  he  was  contemplating  death 
when  he  entered  into  the  antenup- 
tial agreement. 

It  nowhere  affirmatively  appears 

that  the  oral  antenuptial  agreement 

involved  the  relinquishment  of  any 

.    right  which  appellant  might  have 

had  in  the  estate  of  Isaac  Minor  as 
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a  result  of  her  marriage  to  him. 
Consequently,  if  Isaac  Minor  had 
died  between  1908  and  1912,  appel- 
lant, in  the  absence  of  any  other 
agreement  to  the  contrary,  might 
have  claimed  the  sum  of  $50,000 
from  his  estate  upon  the  theory  that 
it  was  due  to  her  pursuant  to  the 
tertns  of  the  antenuptial  agree- 
ment, and,  obviously,  if  such  a  claim 
had  been  allowed  and  paid  in  satis- 
faction of  a  contract  supported  by 
the  perfectly  valid  and  valuable 
consideration  of  marriage,  it  could 
not  have  been  subjected  to  a  collat- 
eral inheritance  tax.  But  even  if  it 
could  be  said  that  the  evidence 
clearly  and  affirmatively  reveals  the 
fact  that  the  oral  antenuptial 
agreement  was  made  and  based  in 
part  upon  the  consideration  of  the 
appellant's  relinquishment  of  all 
right  in  the  estate  of  Isaac  Minor, 
nevertheless,  the  evidence  upon  the 
whole  indicates  clearly  enough,  we 
think,  and  practically  without  con- 
flict, that  the  mar- 
T^nnluilim^nt  TiSLge  was  the  pri- 
Sltit?***  **  mary   and   control- 

ling consideration 
for  the  making  and  ultimate  con- 
summation of  that  agreement. 

Confirmatory  of  these  conclu- 
sions is  the  added  fact  that  the 
transfers  in  controversy  took  effect 
in  full  and  unqualified  possession 
and  enjojrment  during  the  lifetime 
of  Isaac  Minor,  that  admittedly  be- 
ing the  intent  and  purpose  of  the 
antenuptial  agreement.  It  is  to  be 
noted  that,  when  making  an  ante- 
nuptial agreement,  the  parties 
doubtless  may,  and  often  do,  con- 
sider the  fact  that  certain  property 
rights  result  by  law  from  the  as- 
sumption of  the  marriage  relation. 
Esp^ially  is  this  so  with  respect  to 
those  rights  which  take  effect  upon 
the  decease  of  one  of  the  spouses. 
In  such  a  case,  the  parties,  desiring 
a  definite  and  final  -arrangement  of 
property  rights,  enter  into  an  agree- 
ment settling  and  determining  those 
rights.  Obviously,  the  purpose  of 
such  a  contract  is  to  effect  a  dispo- 
sition of  the  property  as  an  end  in 
and  for  itself.    It  is  not  made  as  a 


condition  precedent  to  obtaining 
some  other  and  independent  bene- 
fit. When  such  a  settlement  as- 
sumes to  fix  the  rights  of  one  spouse 
in  the  estate  of  the  other  upon  his 
or  her  death,  or  in 
effect  to  pass  prop-  flSn^^ri^Va 
erty  in  prsesenti  in  JJJ  dSitST*'^ 
lieu  of  testamen- 
tary or  intestate  dispositioji»  the 
transfers  involved  therein  can  fair- 
ly be  said  to  have  been  made  in 
contemplation  of  death.  It  was  this 
kind  of  antenuptial  contract  which 
was  interpreted,  and  the  transfer 
thereunder  held  subject  to  tax,  in 
People  V.  Field,  248  111.  147,  33 
L.R.A.(N.S.)  230,  93  N.  E.  721, 
and  in  People  v.  Union  Trust  Co. 
255  111.  168,  L.R.A.  1915D,  450,  99 
N.  E.  377,  Ann.  Cas.  1913D,  514. 
But  such,  however,  is  not  the  situ- 
ation where,  as  here,  the  parties 
primarily  contemplate  matrimony 
and  a  marriage  settlement  as  a  con- 
dition precedent  thereto.  Here  the 
controlling  consideration  of  the 
transfer  was  the  marriage,  a  cir- 
cumstance which  necessarily  ex- 
cludes the  idea  that  a  desire  to  make 
a  testamentary  disposition  was  in 
any  substantial  sense  a  direct  cause 
of  the  transfer.  That  such  is  the 
case  may  be  demonstrated  by  a 
brief  recapitulation  of  the  facts.  In 
1908  Isaac  Minor  was  sevens-eight 
years  of  age.  He  was  a  wealthy 
man.  His  wife  had  been  dead  many 
years.  His  children  had  grown  up, 
married,  and  had  absorbing  inter- 
ests of  their  own.  Appellant  was  a 
comparatively  young  woman  of 
twenty-nine,  a  nurse  by  profession. 
She  knew  that  she  was  making  some 
sacrifices.  Isaac  Minor  knew  that  he 
was  getting  a  sensible  and  accom- 
plished young  woman  to  be  his  wife, 
to  attend  to  his  domestic  affairs, 
and  to  care  for  him  in  his  declining 
years.  It  may  be  admitted,  as  as- 
serted, that  the  marriage  would  not 
have  taken  place  had  Isaac  Minor 
been  a  poor  man.  That  fact,  how- 
ever, would  do  nothing  more  than 
tend  to  show  that  appellant  right- 
fully demanded  some  benefit  to  bal- 
ance the  sacrifice  which  youth  was 
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making  to  old  age.  Although  Isaac 
Minor  was  a  wealthy  man,  all  of  his 
property  was  and  would  continue  to 
be  his  separate  property,  subject  to 
his  absolute  power  of  disposition. 
He  would  no  doubt  be  pressed  by 
the  claims  of  a  large  family.  In 
these  circumstances,  it  was  only 
fair  and  proper  that  appellant 
should  have  been  provided  for  by  a 
sufficient  marriage  settlement. 

Concluding  as  we  do  that  neither 
the  antenuptial  agreement  itself, 
nor  tiie  shown  and  undisputed  cir* 
cumstances    preceding,    attending. 


and  following  its  making,  indicate 
that  the  transfers  in  question  were 
induced  substantially  or  at  all  by 
any  thought  of  death  by  either 
party  to  the  agreement,  we  are  con- 
strained to  hold  that  those  trans- 
fers were  not  made  in  contempla- 
tion of  death  and  in  lieu  of  a 
testamentary  disposition,  within 
the  meaning  of  the  Inheritance  Tax 
Law. 

The  decree  appealed  from  is  re- 
versed. 

We  concur :    Melvin,  J. ;  Wilbur,  J. 


ANNOTATION. 
Applicability  of  Succession  Tax  Law  to  antenuptial  contract. 


It  is  a  general  principle,  applicable 
to  the  law  of  inheritance  taxation,  that 
transfers  for  a  valuable  consideration 
are  not  subject  to  the  tax.  It  is  stated 
in  Re  Miller  (1902)  77  App.  Div.  478, 
78  N.  Y.  Supp.  930,  that  the  statute  re- 
lating to  inheritance  taxation  has  no 
reference  to  transfers  made  upon  a 
valuable  consideration;  but  it  was 
apparently  not  urged  in  this  case  that 
the  transfer  to  the  wife  of  securities 
was  a  taxable  transfer,  but,  the  wife 
having  reconveyed  the  securities  to 
her  husband  on  the  following  day,  it 
was  urged  that  the  two  agreements 
must  be  construed  together,  and  that 
on  the  whole  there  was  a  taxable 
transfer.    The  court  in  Re  Vanderbilt 

(1918)  184  App.  Div.  661,  172  N.  Y. 
Supp.    511,   affirmed   without  opinion 

(1919)  —  N.  Y.  — ,  123  N.  E.  893,  in 
holding  a  transfer  in  payment  of  an 
antenuptial  agreement  not  taxable,  re- 
fers to  the  fact  that  such  an  agreement 
rests  upon  a  valuable  consideration. 

Some  antenuptial  contracts  provide 
for  the  payment  to  the  wife  of  a  stated 
sum  only  in  case  she  survives  the  hus- 
band. Such  a  payment  has  been  held 
to  be  in  lieu  of  dower, — in  fact,  it  is 
expressly  so  provided  in  some  ante- 
nuptial contracts, — and  its  taxability 
has  been  held  to  depend  upon  whether 
dower  is  or  is  not  taxable.  Where 
dower  is  taxable,  a  sum  thus  paid  to 
the  widow  under  the  antenuptial  con- 
tract has  been   held  to   be  taxable. 


People  V.  Field  (1911)  248  111.  147,  33 
L.RA.(N.S.)  230,  93  N.  E.  721. 

When  a  widow,  who  is  entitled  to 
a  specified  sum  under  an  antenuptial 
agreement,  is  also  entitled,  under  her 
husband's  will,  to  take  the  specified 
sum  in  cash  or  in  securities  out  of  his 
estate,  and  elects  to  take  the  securi- 
ties, there  has  been  held  to  be  a  tax- 
able transfer,  on  a  theory  that  is  best 
stated  in  the  language  of  the  court,  as 
follows:  "The  transfer  and  accept- 
ance of  these  securities  by  Mrs.  Hill 
was,  in  fact  and  in  law,  a  legacy  in 
payment  of  a  debt.  The  Inheritance. 
Tax  Law  of  the  commonwealth  (Stat. 
1909,  chap.  490,  pt.  4,  §  1)  applies  to 
all  cases  where  property,  or  an  inter- 
est therein,  passes  by  will.  It  is  not 
confined  to  cases  where  property,  or 
an  interest  therein,  so  passes  as  a 
gratuity.  It  includes  cases  where 
property,  or  an  interest  therein,  passes 
by  will  in  performance  of  an  obliga- 
tion resting  upon  the  testator  to  devise 
or  bequeath  the  property  in  question, 

.  '.  .  or  where,  as.  in  the  case  at 
bar,  the  legacy  is  given  in  payment 
of  a  debt.  Not  only  is  this  plain  as 
matter  of  construction  of  the  statute, 
but  it  is  established  as  matter  of  au- 
thority in  all  jurisdictions  where  (so 
far  as  we  know)  the  question  has 
arisen."  Hill  v.  Treasurer  (1917)  227 
Mass.  331,  116  N.  E.  509. 

But  in  Re  Vanderbilt  (N.  Y.)  supra, 
there  was  held  to  be  no  taxable  trans- 
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fer  where  the  executors  of  the  will  of 
the  deceased  husband  transferred  to 
the  widow  securities  to  the  value  of  a 
specified  sum,  in  discharge  of  a  cove- 
nant and  contract  obligation  of  the 
antenuptial  agreement,  in  accordance 
with  a  provision  in  the  will  bequeath- 
ing to  the  wife  the  specified  sum  in 
cash,  or,  in  the  discretion  of  the  execu- 
tors, in  securities  to  be  selected  by 
them  from  the  personal  property, 
which  sum  was  stated  in  the  will  to 
be  in  full  satisfaction  and  discharge 
of  the  covenants  made  and  contained 
in  the  antenuptial  agreement.  The 
court  states  that  the  widow's  right  to 
receive  the  securities  did  not  grow  out 
of  the  will ;  that  its  source  was  in  the 
antenuptial  agreement,  and  the  obliga- 
tion could  have  been  enforced  against 
the  estate  had  there  been  no  will ;  that 
the  agreement  rested  upon  a  valuable 
consideration,  which  was  executed  by 
the  marriage;  and  that  the  mere  fact 
"that  the  method  of  payment  and 
satisfaction  of  the  obligation  was  di- 
rected by  the  will  did  not  change  the 
inherent  character  of  the  obligation.". 

In  Re  Kidd  (1907)  188  N.  Y.  274,  80 
N.  E.  924,  the  decedent  entered  into 
an  antenuptial  contract  by  the  terms 
of  which  he  was  to  bequeath  and  de- 
vise to  a  daughter  of  his  intended  wife 
all  his  property  in  the  event  of  there 
being  no  issue  of  the  marriage..  Upon 
his  failure  to  comply  with  this  agree- 
ment, the  daughter  brought  an  action 
and  obtained  a  judgment  specifically 
enforcing  it.  The  property  passing  to 
her  in  consequence  of  the  agreement 
and  specific  enforcement  thereof  was 
held  taxable,  the  court  stating  that, 
had  the  decedent  performed  his  agree- 
ment and  given  the  daughter  his  prop- 
erty by  will,  the  estate  would  have 
been  subject  to  the  tax,  and,  that  be- 
ing true,  the  liability  of  the  estate  to 
taxation  is  not  affected  by  his  failure 
to  carry  out  his  promise  and  the  con- 
sequent necessity  to  resort  to  a  court 
for  relief. 

A  transfer  of  securitiea  by  the  own- 
er to  his  intended  wife,  under  an  ante- 
nuptial contract,  is  not  a  transfer  in 
contemplation  of  death,  nor  one  to 
take  effect  in  enjoyment  or  possession 
at  death,  although,  on  the  day  follow- 


ing the  transfer,  the  wife  reconveys 
the  securities  to  her  husband  in  trust, 
under  an  agreement  that  in  the  event 
of  her  death  before  that  of  the  hus- 
band the  property  shall  pass  to  the 
husband,  and  in  the  event  of  the  hus- 
band's death  first  it  shall  pass  to  the 
surviving  wife.  Re  Miller  (1902)  77 
App.  Div.  473,  78  N.  Y.  Supp.  980. 
That  there  was  no  taxable  transfer 
was  held  in  Re  Miller,  althoufirh  the 
husband  referred  in  his  will  to  the 
conveyance  of  the  securities  to  his 
wife,  and  to  the  fact  that  he  now  held 
them  under  deed  of  trust,  and  reaf- 
firmed the  transfer  to  the  wife. 

In  Re  Baker   (1903)   83  App.   Div. 
530,  82  N.  Y.  Supp.  390,  afiirmed  with- 
out opinion  in  (1904)   178  N.  Y.  575, 
70  N.  E.  1094,  there  was  held  to  be 
no  taxable  transfer,  where  a  specified 
sum  of  money  was  paid  to  the  widow 
by  the  personal  representatives  of  her 
deceased  husband,  in  satisfaction  of 
an  amount  due  her  under  an  antenup- 
tial contract.    It  was  sought  to  sus- 
tain the  tax  in  this  case  under  the 
provision   taxing  transfers   made   in 
contemplation  of  death,  or  intended  to 
take  effect  in  possession  or  enjoyment 
at  or  after  death.    In  denying  that  the 
contract  was  entered  into  in  contem- 
plation of,  or  intended  to  take  eflfect 
in  possession  or  enjoyment  at  or  after, 
death,  the  court  states  that  in  a  cer- 
tain sense  it  was  so  entered  into,  as 
would  be  true  of  any  other  form  of 
debt  the  payment  of  which  was  de- 
ferred until  after  the  death  of  the 
debtor,  but  that  this  did  not  affect  its 
validity  nor  alter  its  character;  that 
the     words,     ''in     contemplation     of 
death,"   do  not  refer  to  that  general 
expectation  which  every  mortal  enter- 
tains,   but   rather   the   apprehension 
which  arises  from  some  existing:  con- 
dition of  body,  or  of  some  impending 
peril,  and  that  there  was  nothing*  in 
this  case  to  lead  the  court  to  suppose 
that  the  antenuptial  contract  to  which 
reference  was  made  was  entered  into 
with  any  design  to  evade  the  law,  or 
that  its  provisions  for  the  benefit  of 
the  wife  were  made  in  contemplation 
of  death,  within  the  meaning  of  that 
term  as  it  is  understood  and  defined. 

The  value  of  an  annuity  which  a 
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deceased  testator  provided  for  in  his 
will  to  be  paid  to  his  widow,  in  accord 
with  an  agreement  entered  into  be- 
tween them,  was  held  not  taxable  in 
Re  Daniell  (1903)  40  Misc.  329,  81  N. 
Y.  Supp.  1033.  The  court  states  that 
nothing  was  transferred  to  the  testa- 
tor's widow  by  this  provision  of.  his 
will;  that  the  provision  is  a  mere  di- 
rection and  authorization  by  the  tes- 
tator to  his  executor  as  to  the  manner 
in  which  the  obligation  created  by  the 
agreement  between  him  and  the  widow 
should  be  provided  for,  in  the  event 
that  the  widow  failed  to  exercise  an 
election  given  her  thereunder;  that  it 
was  simply  a  direction  of  the  testator 
as  to  the  manner  in  which  his  estate 
should  be  administered,  and  conferred 
no  benefit  upon  the  widow.  The  agree- 
ment provided  that  the  widow  might 
elect  a  gross  sum  in  satisfaction  of 
her  rights  under  the  agreement,  but 
this  she  had  not  done,  and  the  prin- 
cipal sum  was  set  apart  to  pi^y  the 
annuity  as  above  stated. 

The  inheritance  tax  against  a  widow 
who  is  entitled  to  a  certain  sum  under 
an  antenuptial  agreement,  and  an  ad- 
ditional sum  under  the  will,  will  be 


assessed  against  the  aggregate  to 
which  she  is  so  entitled,  if  the  con- 
tract and  will  are  not  set  aside,  al- 
though, because  of  her  contest,  a  com- 
promise is  effected  by  which  she, 
receives  a  much  larger  share  of  the  es- 
tate. People  V.  Union  Trust  Co.  (1912) 
255  111.  168,  L.R.A.1915D,  450,  99  N.  E. 
377,  Ann.  Cas.  1913D,  514. 

It  was  held  in  Re  Majot  (1910)  199 
N.  Y.  29,  29  L.R.A.(N.S.)  780,  92  N. 
E.  402,  that  an  antenuptial  agreement 
to  hold  acquired  property  in  common 
will  not  be  presumed  from  the  fact 
that  a  marriage  took  place  in  a  coun- 
try where  the  community  law  pre- 
vailed, so  as  to  be  enforced  in  a  state 
where  no  such  agreement  is  valid  un- 
less in  writing.  Consequently,  the  es- 
tate of  the  husband  cannot  escape  tax- 
ation on  this  theory. 

Property  which  was  conveyed  to 
trustees  under  a  marriage  settlement, 
prior  to  the  enactment  of  the  Inherit- 
ance Tax  Statute,  was  held  not  tax- 
able in  Re  Craig  (1904)  97  App.  Div. 
289,  89  N.  Y.  Supp.  971,  affirmed  with- 
out opinion  in  (1905)  181  N.  Y.  551, 
74  N.  E,  1116.  W.  A.  E. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK  EX  REL.  DAVID 

WORONOFF  et  al.,  Appts., 

V. 

PETER  A.  MALLON,  Warden  of  the  District  Prison,  Respt 

New  Tarh  Court  of  Appeals  —  February  12,  191S* 

(222  N.  Y.  456,  119  N.  E.  102.) 

CoDstUotioiial  law  —  creating  presumption  of  fraud  — -  failure  to  produce 
books. 

1.  Making  failure  to  produce  his  books  on  demand  by  one  who  has 
obtained  credit  by  written  representations  of  his  ability  to  pay  and  state- 
ment of  conducting  of  business  and  keeping  of  books,  is  presumptive 
evidence  that  the  statement  was  knowingly  false,  does  nqt  deprive  the 
one  making  the  representation  of  his  life,  liberty,  or  property  without 
due  process  of  law. 

[See  note  on  this  question  beginning  on  page  471.] 


—presumption  from  fact  proved. 

2.  One  is  not  deprived  of  due  proc- 
ess of  law  by  making  proof  of  one  fact 
prima  facie  evidence  of  the  main  fact 


in  issue,  if  the  inference  is  not  merely 
arbitrary,  and  there  is  a  rational  rela- 
tion between  the  two  facts. 
[See  6  R.  C.  L.  465.] 
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Evidence  —  presumption  from  failure 
to  produce  books  —  conclusiveness. 

3.  The  adverse  presumption  arising 
from  the  refusal  of  a  merchant  to 
verify  his  financial  statement  by  his 
books  is  not  conclusive,  but  may  be  ex- 
plained away,  or  the  refusal  to  pro- 
duce the  books  justified. 

[See  10  R.  C.  L.  889.] 

— ^statutory  presumption  of  falsity — 
evidence  against  self. 

4.  One  who  makes  a  financial  state- 


ment in  writing,  purporting  to  be 
founded  on  his  books,  is  not  required 
to  produce  his  books,  within  the  rule 
protecting  him  from  being  a  witness 
against  himself,  by  a  provision  in  a 
statute  that  failure  to  produce  the 
books  when  called  upon  by  one  giving 
credit  on  the  faith  of  the  statement, 
whose  claim  is  lost  because  of  the 
debtor's  inability  to  pay,  shall  be  pre- 
sumptive evidence  that  the  statement 
was  knowingly  false. 


(Hiscock,  Ch.  J.,  and  Collin  and  Hogan,  JJ.,  dissent.) 


Appeal  by  relators  from  an  order  of  the*  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming  an  order  of  a  Special  Term, 
Part  II.,  for  New  York  County,  dismissing  a  writ  of  habeas  corpus  to 
obtain  relators'  discharge  from,  custody  to  which  they  had  been  committed 
upon  a. charge  of  the  crime  of  grand  larceny.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.    Edward   Hymes   with    Messrs.      N.  C.  C.  A.  243;  Fong  Yue  Ting  v. 


Henry  Lesser  and  J.  J.  Lesser  for  ap- 
pellants. 

Mr.  Robert  C.  Taylor,  with  Mr.  Ed- 
ward Swann,  for  respondent: 

Penal  Law,  §  442,  enacts  a  rule 
which  is  reasonable. 

Justice  V.  Lang,  52  N.  Y.  323 ;  Peo- 
ple V.  Majone,  91  N.  Y.  211 ;  People  v. 
Conroy,  97  N.  Y.  62 ;  Dunbar  v.  Dun- 
bar Contracting  Co.  215  N.  Y.  416,  109 
N.  E.  554;  People  v.  Galbo,  218  N.  Y. 
283,  2  A.L.R.  1220,  112  N.  E.  1041; 
Adams  v.  Davidson,  10  N.  Y.  309 ;  Gor- 
don V.  People,  33  N.  Y.  501;  People  v. 
Hovfey,  92  N.  Y.  554 ;  Nowack  v.  Metro- 
politan Street  R.  Co.  166  N.  Y.  433,  54 
L.R.A.  592,  82  Am.  St.  Rep.  691,  60  N. 
E.  32;  Lacs  v.  James  Edward's  Brew- 
eries, 170  N.  Y.  444,  63  N.  E.  448 ;  Hoag 
V.  Wright,  174  N.  Y.  36,  63  L.R.A.  163, 
66  N.  E.  579 ;  People  v.  Shilitano,  218 
N.  Y.  161,  L.R.A.1916F,  1044,  112  N. 
E.  733 ;  Whitney  v.  Sterling,  14  Johns. 
215;  Livingston  v.  Newkirk,  3  Johns. 
Ch.  312;  Jackson  ex  dem.  Neilson  v. 
M'Vey,  18  Johns.  330;  Hager  v.  Hager, 
38  Barb.  92 ;  Wylde  v.  Northern  R.  Co. 
53  N.  Y.  156,  50  Am.  Neg.  Cas.  189; 
Timlin  v.  Standard  Oil  Co.  126  N.  Y. 
514,  22  Am.  St.  Rep.  845,  27  N.  E.  786; 
Armour  v.  Gaffey,  80  App.  Div.  121,  51 
N.  Y.  Supp.  846,  affirmed  in  165  N.  Y. 
630,  59  N.  E.  Ill;  Penal  Law,  §  442 
is  constitutional;  People  v.  Cannon, 
139  N.  Y.  32,  36  Am.  St.  Rep.  668,  34 
N.  E.  759 ;  Mobile,  J.  &  K.  C.  R.  Co.  v. 
Turnipseed,  219  U.  S.  35,  42,  55  L.  ed. 
78,  80,  32  L.R.A.(N.S.)  226,  81  Sup. 
Ct.  Rep.  436,  Ann.  Cas.  1912A,  463,  2 


United  States,  149  U.  S.  698,  729,  37 
L.  ed.  905,  918,  13  Sup.  Ct.  Rep.  1016; 
Lindsley  v.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  81,  55  L.  ed.  369,  378,  31 
Sup.  Ct.  Rep.  337,  Ann.  Cas.  1912C, 
160;  Luria  v.  United  States,  231  U.  S. 
9,  26,  58  L.  ed.  101,  106,  34  Sup..Ct. 
Rep.  10;  Meeker  v.  Lehigh  Valley  R. 
Co.  236  U.  S.  412,  430,  59  L.  ed.  644, 
657,  P.U.R.1915D,  1072,  35  Sup.  Ct. 
Rep.  328,  Ann.  Cas.  1916B,  691;  Bow- 
ersock  v.  Smith,  243  U.  S.  29,  61  L.  ed. 
572,  37  Sup.  Ct.  Rep.  371 ;  Hawkins  v. 
Bleakly,  243  U.  S.  210,  213,  214,  61  L. 
ed.  678,  683,  37  Sup.  Ct.  Rep.  255,  Ann. 
Cas.  1917D,  637,  13  N.  C.  C.  A.  959; 
Reitler  v.  Harris,  223  U.  S.  437,  441,  56 
L.  ed.  497,  499,  32  Sup.  Ct  Rep.  248; 
United  States  v.  Jin  Fuey  Moy,  241 
U.  S.  394,  60  L.  ed.  1061,  36  Sup.  Ct. 
Rep.  658,  Ann.  Cas.  1917D,  854. 

Self-incrimination  does  not  obtain 
where  there  has  been  no  coinpulsion, 
but  voluntary  disclosure  instead. 

Holt  V.  United  States,  218  U.  S.  245. 
54  L.  ed.  1021,  31  Sup.  Ct.  Rep.  20,  20 
Ann.  Cas.  1138;  People  v.  Gardner, 
144  N.  Y.  119,  28  L.R.A.  699,  43  Am. 
St.  Rep.  741,  38  N.  E.  1008,  9  Am. 
Crim.  Rep.  82;  People  v.  Cassidy,  213 
N.  Y.  388,  107  N.  E.  713,  Ann.  Cas. 
1916C,  1009;  Vose  v.  Cockcroft,  44  N. 
Y.  415;  Pierson  v.  People,  79  N.  Y.  424, 
35  Am.  Rep.  524;  Sentenis  v.  Ladew, 
140  N.  Y.  463,  37  Am.  St.  Rep.  569,  35 
N.  E.  650;  New  York  v.  Manhattan  R. 
Co.  143  N.  Y.  1,  37  N.  E.  494;  Dodge 
V.  Cornelius,  168  N.  Y.  242,  61  N.  E. 
244;  Dubuc  v.  Lazell,  D.  &  Co.  182  N. 
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Y.  482,  75  N.  E.  401 ;  Musco  v.  United 
Surety  Co.  196  N.  Y.  459,  134  Am.  St. 
Rep.  851,  90  N.  E.  171;  Skinner  v. 
Steele,  88  Hun,  311,  34  N.  Y.  Supp. 
748;  Ryan  v.  Reagan,  46  App.  Div.  590, 
62  N.  Y.  Supp.  39;  Re  Sayre,  70  App. 
Div.  329,  75  N.  Y.  Supp.  286 ;  Meade  v. 
Southern  Tier  Masonic  Relief  Asso. 
119  App.  Div.  761, 104  N.  Y.  Supp.  523 ; 
Ely  V.  Perkins,  127  App.  Div.  823,  112 
N.  Y.  Supp.  122 ;  Solar  Baking  Powder 
Co.  V.  Royal  Baking  Powder  Co.  128 
App.  Div.  550,  112  N.  Y.  Supp.  1013; 
Niehoff  V.  Star  Co.  134  App.  Div.  473, 
119  N.  Y.  Supp.  247;  Bioren  v.  Cana- 
dian Mines  Co.  140  App.  Div.  523,  125 
N.  Y.  Supp.  392 ;  Peterson  v.  Fowler, 
143  App.  Div.  282,  128  N.  Y.  Supp.  505; 
Wigmore,  Ev.  §  2275. 

Crane^  J.,  delivered  the  opinion 
of  the  court: 

The  relators  were  held  upon  a 
warrant  issued  out  of  the  magis- 
trate's court  in  the  city  of  New' 
York  charging  them  with  the  crime 
of  grand  larceny  by  false  pretenses 
under  §8  442  and  947  of  the  Penal 
Law.  Fending  the  hearing  before 
the  magistrate,  a  v^it  of  habeas 
corpus  was  sued  out  to  obtain  the 
prisoners'  discharge  upon  the 
ground  that  no  crime  was  set  forth 
in  the  information. 

This  proceeding  raises  the  con- 
stitutionality of  §  442  of  the  Penal 
Law,  and  has  been  instituted  for 
the  purpose  of  having  the  courts 
pass  upon  the  validity  of  this  pijo- 
vision.  If  §  442  be  a  proper  enact- 
ment, then  the  information  in  this 
case  sufficiently  states  a  crime.  If 
not,  the  prisoners  must  be  dis- 
charged. 

Section  947  of  the  Penal  Law, 
part  of  article  86,  designated 
"Frauds  and  Cheats,"  reads  as  fol- 
lows: "Sec.  947.  Verbal  false 
pretense  not  criminal.  A  purchase 
of  property  by  means  of  a  false  pre- 
tense is  not  criminal,  where  the 
false  pretense  relates  to  the  pur- 
chaser's means  or  ability  to  pay, 
unless  the  pretense  is  made  in  writ- 
ing and  signed  by  the  party  to  be 
charged."  [Consol.  Laws,  chap.  40.] 

Section  442,  part  of  article  40, 
designated  "Business  and  Trade," 
provides,  so  far  as  material: 
"Whenever  property  shall   be  pur- 
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chased  by  aid  of  a  statement  relat- 
ing to  the  purchaser's  means  or 
ability  to  pay,  made  in  writing  and 
signed  by  the  party  to  be  charged, 
and  in  said  statement  the  party  to 
be  charged  shall  state  that  he  con- 
ducts a  specified  kind  of  business 
and  keeps  books  of  account  of  said 
business,  than,  if  at  the  expiration 
of  any  term  of  credit  obtained  by 
him  in  so  purchasing  said  property 
he  shall  fail  to  pay  for  the  same,  he 
shall  at  all  times  during  the  period 
of  ninety  days  subsequent  to  such 
failure  to  pay,  upon  the  request  of 
the  persons  from  whom  said  prop- 
erty was  purchased  .  .  .  produce 
within  ten  days  after  such  request 
is  made  his  said  books  of  account 
.  and  permit  the  persons 
from  whom  said  property  was  pur- 
chased, ...  to  fully  examine 
such  books  of  account  .  •  •  and 
to  make  copies  of  any  part  thereof. 
Upon  such  request  being  made, 
failure  to  so  produce  within  ten 
days  said  books  of  account  .  .  . 
described  in  said  statement  shall  be 
presumptive  evidence  that  each  and 
every  pretense  relating  to  the  pur- 
chaser's means  or  ability  to  pay  in 
said  statement  contained  were  false 
at  the  time  of  making  said  state- 
ment and  were  know^n  to  the  pur- 
chaser to  be  false." 

The  information,  signed  by  F. 
Heinz  Bleistein,  a  representative  in 
America  of  the  International  Hide 
&  Skin  Company,  states  that  he  was 
requested,  in  November  of  19ll,by 
the  relators,  WoronofF  and  Edson,^ 
to  sell  them  a  bill  of  goods  consist- 
ing of  three  bales  of  furs  known  as 
Chinese  Thibet  skins.  He  ques- 
tioned the  credit  of  the  relators  and 
asked  for  an  individual  financial 
statement,  which  they  refused  to 
give,  stating  that  they  never  gave 
individual  financial  statements,  but 
gave  statements  to  their  banks  and 
the  commercial  agencies  of  Brad- 
street  &  Company  and  R.  G.  Dun  & 
Company.  They  told  Bleistein  to 
consult  the  financial  statements 
given  to  these  agencies,  represent- 
ing them  to  contain  a  true  and  ac- 
curate condition   of  their  finances. 
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The  seller  consulted  the  statements 
made  to  the  mercantile  agencies, 
and,  finding  that  Woronoff  and  Ed- 
son  were  perfectly  good  according 
to  the  figures  therein  given,  sold 
them  a  bill  of  goods  valued  at 
$1,266.35.  The  following  month 
the  purchasers  went  into  bank- 
ruptcy, and,  after  request  in  writ- 
ing pursuant  to  the  sections  of  the 
Penal  Law  above  set  forth,  failed 
and  refused  to  exhibit  their  books 
for  inspection.  Annexed  to  the  in- 
formation were  copies  of  the  finan- 
cial statements  referred  to  and  re- 
ceived from  Bradstreet  &  Company 
and  R.  G.  Dun  and  Company. 

Woronoff  and  Edson,  in  these 
written  statements,  specified  their 
business  as  manufacturers  of  furs 
at  80  University  place,  Manhattan, 
New  York  city,  and  itemized  their 
assets,  showing  a  balance  over  lia- 
bilities of  $22,827.63  on  January  21, 
1911.  These  words  appear  above 
their  signatures :  ''Above  items  and 
amounts  are  included  in  our  books 
and  are  true,  to  our  personal  knowl- 
edge. We  keep  a  cashbook,  a  ledg- 
er, a  salesbook,  and  other  books." 

All  the  facts,  therefore,  necessary 
to  make  out  an  offense  and  sufficient 
to  give  the  magistrate  jurisdiction 
to  hold  the  relators  for  trial  were 
stated  in  the  information,  unless  § 
442  be  unconstitutional  as  claimed. 
The  fault  found  with  the  section  is 
that  it  creates  a  presumption,  on 
failure  to  produce  lihe  books,  that 
the  financial  statement  was  false, 
*  and  known  to  be  false.    > 

The  creation  of  presumptions 
such  as  this  is  not  new  to  legisla- 
tion. In  People  v.  Cannon,  139  N. 
Y.  32,  43,  36  Am.  St.  Rep.  668,  34 
N.  E.  762,  we  find  this  statement: 
"It  cannot  be  disputed  that  the 
courts  of  this  and  other  states  are 
committed  to  the  general  principle 
that  even  in  criminal  prosecutions 
the  legislature  may,  with  some  lim- 
itations, enact  that  when  certain 
facts  have  been  proved  they  shall  be 
prima  facie  evidence  of  the  exist- 
ence of  the  main  fact  in  question. 
See  cases  cited  in  Board  of  Excise  v. 


Merchant,  103  N.  Y.  148,  57  Am. 
Rep.  705,  8  N.  E.  484.  The  limita- 
tions are  that  the  fact  upon  which 
the  presumption  is  to  rest  must 
have  some  fair  relation  to,  or  natu- 
ral connection  with,  the  main  fact." 

This  is  the  law  applied  in  many 
cases.  Mobile,  J.  &  K.  C.  R.  Co.  v. 
Turnipseed,  219  U.  S.  35,  55  L.  ed. 
78,  32  L.R.A.(N.S.)  226,  31  Sup. 
Ct.  Rep.  136,  Ann.  Cas.  1912A,  463. 
2  N.  C.  C.  A.  243 ;  Fong  Yue  Ting 
V.  United  States,  149  U.  S.  698,  37 
L.  ed.  905,  13  Sup.  Ct.  Rep.  1016; 
Hawkins  v.  Bleakly,  243  U.  S.  210, 
213,  214,  61  L.  ed.  678,  683,  37  Sup. 
Ct.  Rep.  255,  Ann.  Cas.  1917D,  637, 
13  N.  C.  C.  A.  959 ;  Reitler  v.  Har- 
ris, 223  U.  S.  437,  56  L.  ed.  497,  32 
Sup.  Ct.  Rep.  248;  Cooley,  Const. 
Lim.  7th  ed.  409,  524,  526. 

The  power  of  the  legislature  to 
change  rules  of  evidence  as  they  ex- 
isted at  the  common  law,  and  to 
limit,  change,  and  vary  existing 
rules  for  the  limitations  of  actions, 
has  been  the  subject  of  frequent 
consideration  in  the  courts,  and  has 
been  uniformly  held  not  to  be  af- 
fected or  restricted  by  the  constitu- 
tional limitation  prohibiting  the 
taking  of  life,  liberty,  or  property 
without  due  process  of  law.  People 
V.  Johnson,  185  N.  Y.  219,  77  N.  E. 
1164. 

The  presumption  declared  uncon- 
stitutional in  Bailey  v.  Alabama, 
219  U.  S.  219,  55  L.  ed.  191,  31  Sup. 
Ct.  Rep.  145,  violated  the  13th 
Amendment  to  the  United  States 
Constitution,  not  the  14th.  The 
statute  provided  that  any  person 
who,  with  intent  to  defraud  his  em- 
ployer, entered  into  a  contract  in 
writing  for  the  performance  of  any 
service,  and  thereby  obtained 
money,  and  with  like  intent,  and 
without  refunding  the  money,  re- 
fused to  perform  the  service,  was  to 
be  punished  by  a  fine.  The  refusal 
or  failure  of  any  person  who  en- 
tered into  such  a  contract  to  per- 
form such  service  or  refund  such 
money  was  to  be  prima  facie  evi- 
dence of  the  intent  to  defraud  his 
employer. 
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•^We  cannot  escape  the  conclu- 
sion/' said  the  court,  ''that,  although 
the  statute  in  terms  is  to  punish 
fraud,  still  its  natural  and  inevitable 
effect  is  to  expose  to  conviction  for 
crime  those  who  simply  fail  or  re- 
fuse to  perform  contracts  for  per- 
sonal service  in  liquidation  of  a  debt, 
and,  judging  its  purpose  by  its  ef- 
fect, that  it  seeks  in  this  way  to 
provide  the  means  of  compulsion 
through  which  performance  of  such 
service  may  be  secured.  The  ques- 
tion is  whether  such  a  statute  is 
constitutional.    .    .    . 

"In  the  present  case  it  is  urged 
that  the  statute  as  amended, 
through  the  operation  of  the  pre- 
sumption for  which  it  provides,  vio- 
lates the  13th  Amendment  of  the 
Constitution  of  the  United  States 
and  the  act  of  Congress  passed  for 
its  enforcement."    219  U.  S.  238. 

Agreeing  with  this  contention, 
the  court  considered  it  unnecessary 
to  pass  upon  the  questions  arising 
under  the  14th  Amendment,  recog- 
nizing, however,  in  the  following 
paragraph,  the  rule  which  we  here 
reaffirm:  "This  court  has  fre- 
quently recognized  the  general  pow- 
er of  every  legislature  to  prescribe 
the  evidence  which  shall  be  received, 
and  the  effect  of  that  evidence  in 
the  courts  of  its  own  government. 
Fong  Yue  Ting  v.  United  States, 
149  U.  S.  698,  749,  37  L.  ed.  905, 
925,  13  Sup.  Ct.  Rep.  1016.  In  the 
exercise  of  this  power  numerous 
statutes  have  been  enacted  provid- 
ing that  proof  of  one  fact  shall  be 
prima  facie  evidence  of  the  main 
fact  in  issue;  and  where  the  infer- 
ence is  not  purely  arbitrliry,  and 

coastitiiti      1      *l^^re  is  a  rational 
laClpi^a^p.      relation       between 

VST^il?"'*''*      the  two  facts,  and 

the  accused  is  not 
deprived  of  a  proper  opportunity  to 
submit  all  the  facts  bearing  upon 
the  issue,  it  has  been  held  that  such 
statutes  do  not  violate  the  require- 
ments of  due  process  of  law." 

This  power  of  the  legislature  is 
not  denied  by  the  appellants,  but  it 


is    insisted    that   the    presumption 
raised  by  S  442  is 
unreasonable,     and  -^'•»**njp 

,  ^      *    .     ^»       , .  presmnptlon  of 

has  no  fair  relation    fi:aad-.failare 

to  or  natural   con-  Sio'iS'.*'*''* 

nection     with     the 

main  fact.    With  this  we  do  not 

agree. 

The  relators  iept  books — a  cash- 
book,  a  ledger,  salesbooks,  and  oth- 
er books.  In  a  statement  to  a  mer- 
cantile agency  given  for  the  purpose 
of  establishing  their  credit  they 
said,  in  writing,  that  these  books 
showed  the  cash  in  the  bank,  the 
accounts  receivable,  the  merchan- 
dise, machinery,  and  fixtures  in 
their  establishments,  and  also  their 
liabilities,  and  that  the  assets  over 
liabilities  on  January  21,  1911, 
amounted  to  $22,827.68.  In  Novem- 
ber of  1911,  desiring  to  purchase  a 
bill  of  goods,  they  referred  the  sell- 
er to  this  statement  made  to  the 
mercantile  agency,  and  said  that  it 
was  true  of  their  present  financial 
condition.  A  month  later  they  went 
into  voluntary  bankruptcy,  and 
failed  to  pay  any  part  of  the  bill 
purchased  in  November.  Suppose 
the  seller,  with  the  statement  in  his 
possession,  called  ui)on  the  defend- 
ants and  asked  to  see  their  books, 
and  they  refused  to  permit  any  ex- 
amination to  be  made,  or  supi)ose 
that  upon  a  trial  involving  the  truth 
of  the  financial  statement  given  to 
the  agency  these  purchasers  failed 
to  produce  or  account  for  their 
books ;  would  there  not  be  a  natural 
inference  to  be  drawn  from  such  re- 
fusal and  failure  that  the  books 
were  not  in  accordance  with  the 
statement,  and  that  the  latter  was 
false?  This  provision  of  the  Penal 
Law  is  but  a  statement  of  a  natural 
inference  to  be  drawn  from  such 
facts.  The  presumption  is  not  dis- 
connected from  the  main  facts;  it 
is  not  arbitrary  or  unreasonable.  It 
is  the  natural  result  to  which  the 
undisputed  facts  reasonably  lead. 

The  criminal  law  of  our  state  at- 
tempts to  meet  the  new  devices  and 
methods  of  committing  crime,  and 
to  stamp  out  and  punish  fraud  and 
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theft  in  their  many  disguises.  It 
had  become  a  frequent  occurrence 
for  persons  falsely  pretending  to 
be  traders  or  merchants  to  obtain 
large  bills  of  goods  and  merchan- 
dise by  misrepresenting  their 
finances,  and  then  fail,  or  go  into 
bankruptcy.  That  the  purchaser 
knew  his  financial  statements  to  be 
false  and  intended  to  cheat  was  oft- 
en difficult  of  proof.  Knowledge 
and  intent  had  to  be  gathered  from 
the  circumstances.  The  criminal 
seldom  declared  his  intent,  but  rath- 
er posed  as  an  honest,  though  un- 
fortunate, trader.  The  upright  man 
might  be  unable  to  meet  his  bills, 
but  he  would  ever  be  ready  to  show 
that  his  dealings  were  straight- 
forward, and  that  his  books  corre- 
sponded with  his  financial  state- 
ments. With  these  simple  facts  in 
mind,  this  state  enacted  laws  to 
meet  the  conditions.  By  chapter  556 
of  the  Laws  of  1905,  §  442  was  en- 
acted. By  chapter  340  of  the  Laws 
of  1912,  §  1293b  was  added  to  the 
Penal  Law,  making  it  a  misdemean- 
or to  make  a  false  statement  through 
any  agency  with  intent  to  have  it 
relied  upon. 

Presumptions  are  constantly  aris- 
ing from  the  proof  of  facts  which 
move  juries  or  courts  to  a  determi- 
nation. Because  these  presump- 
tions are  not  classified  into  statute 
law  does  not  weaken  their  force  in 
the  particular  *  case.  "Presump- 
tive evidence  and  the  presumptions 
or  proofs  to  which  it  gives  rise  are 
not  indebted  for  their  probative 
force  to  any  rules  of  positive  law; 
but  juries,  in  inferring  one  fact 
from  others  which  have  been  estab- 
lished, do  nothing  more  than  apply, 
under  the  sanction  of  the  law,  a 
process  of  reasoning,  the  force  of 
which  rests  on  experience  and  ob- 
servation, and  such  inferences  are 
presumptions  of  facts."  Justice  v. 
Lang,  52  N.  Y.  323,  329.  For  ex- 
ample, an  adverse  inference  may  be 
drawn  from  the  party's  failure  to 
call  a  witness  under  his  power  and 
control  (Adams  v.  Davidson,  10  N. 
Y.  309;  People  v.  Hovey,  92  N.  Y. 
554),  or  by  withholding  or  suppress- 


ing a  written  instrument  which  he 
ought  to  produce  (Whitney  v.  Ster- 
ling,. 14  Johns.  215 ;  Wylde  v.  North- 
ern R.  Ck).  53  N.  Y.  156,  5  Am.  Neg. 
Cas.  189;  Timlin  v.  Standard  Oil 
Co.  126  N.  Y.  514,  22  Am.  St.  Rep. 
845,  27  N.  E.  786) ,  or  from  the  sup^ 
pression  of  evidence  by  the  destruc- 
tion of  books  (Armour  v.  Gaff ey,  30 
App.  Div.  121,  51  N,  Y.  Supp.  846, 
affirmed  165  N.  Y.  -630,  59  N.  E. 
1118). 

So,  in  this  case,  experience   and 
the  habits  and   customs   of  honest 
merchants  and  tradespeople  would 
naturally    lead    to    the    conclusion 
that,  if  a  purchaser  refused  to  ver- 
ify his  financial   statement  by  his 
books,  something  was  crooked,  and 
that  he  was  dishonest.    Section  442 
of  the    Penal   Law  ^^^^^^^^_ 
has  merely  codified  p^samptu»B 
this    natural     pre-  J^rriSuc"" 
sumption.  The  pre-  booii:«-coii- 
sumption     is      not  «^«*^--— • 
conclusive.     It  may  always  be  ex- 
plained away,  or  the  refusal  to  pro- 
duce the  books  justified. 

It  is  said,  however,  that  this  sec- 
tion requires  the  defendant  to  pro- 
duce his  books,  and  thus  compels 
him  to  be  a  witness  against  himself. 

The  section  does  not  compel  the 
defendant  to  produce  his  books. 
Having  voluntarily  given  out  to  the 
world  a  copy  of  his  books,  the  law 
affords  him  the  opportunity  to 
verify  his  statement  by  his  books; 
if  he  fails  to  do  so,  the  presump- 
tion is  that  falsity  exists.  He  may 
still  prove  his  books  and  verify  the 
statement  at  any  time,  or  justify  his 
refusal,  and  thus  overcome  the  pre- 
sumption. The  fact  that  his  refusal 
to  comply  with  the  section  casts 
upon  him  the  explanation  is  not 
compelling  him  to  be  a  witness.  All 
presumptions  arising  from  facts 
cast  upon  the  defendant  the  burden 
of  overcoming  them.  Thus,  one  in 
possession  of  stolen  goods  immedi- 
ately after  a  larceny  or  a  murder 
may  be  presumed  to  be  guilty  of 
crime,  and  the  burden  of  explana- 
tion be  cast  upon  him.  People  v. 
Galbo,  218  N.  Y.  283,  2  A.L.R.  1220, 
112  N.  E.  1041.    And  in  some  states 
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this  presumpticT)  is  enacted  into  a 
statute.  Espy  v.  State,  32  Tex.  375 ; 
State  V.  Eubank,  33  Wash.  298,  74 
Pac.  378.  The  law  which  permits 
such  presumptions  does  not  compel 
him  to  be  a  witness  against  himself. 
Such  ifi  this  case.  This  presumption 
of  a  fact  reasonably  arising  out  of 
other  established  facts  is  entirely 
different  from  a  law  requiring  a  de- 
fendant to  produce  his  books  or 
papers  for  examination  in  a  crimi- 
nal investigation,  and  making  his 
refusal  a  crime.  People  ex  rel. 
Ferguson  v.  Reardon,  197  N.  Y.* 
236,  27  L.R.A.(N.S.)  141,  134  Am. 
St  Rep.  871,  90  N.  E.  829.  If  this 
statute  had  made  the  presumption 
conclusive — ^a  presumption  of  law, 
and  not  of  f  act^it  would  have  been 
unconstitutional.  Boyd  v.  United 
States,  116  U.  S.  616,  29  L.  ed.  746, 
6  Sup.  Ct.  Rep.  524. 

These  conclusions  are  supported 
by  People  v.  Adams,  176  N.  Y.  351, 
361,  63  L.R.A.  406,  98  Am.  St.  Rep. 
675,  68  N.  E.  639.  Referring  to  § 
344b  of  the  Penal  Code,  making  pos- 
session of  papers  used  in  playing 
policy  presumptive  evidence  of  pos- 
session thereof,  knowingly  and  in 
violation  of  law,  this  court  said,  aft- 
er quoting  the  above  excerpt  from 
People  V.  Cannon,  139  N.  Y.  32,  86 
Am.  St.  Rep.  668,  34  N.  E.  762,  su- 
pra: "The  legislature,  in  the  sec- 
tion under  consideration,  has  gone 
a  step  further,  and  provided  that 
the  possession  by  any  person,  other 
than  a  public  officer,  of  the  various 
papers  and  writings  used  in  carry- 
ing on,  promoting,  or  playing  the 
game  commonly  called  *policy,'  is 
presumptive  evidence  of  possession 
thereof,  knowingly  and  in  violation 
of  the  provisions  of  §  344a.  In  oth- 
er words,  the  legislature  has  cast 
the  burden  of  proof  upon  the  person 
who  has  in  his  possession  these  in- 
criminating papers.  The  fullest  op- 
portunity is  afforded  him  to  rebut 
this  statutory  presumption.  The 
exercise  of  this  power  is  clearly 
within  constitutional  limitations  and 
calculatea  to  aid  the  people  in  pros- 
ecuting persons  engaged  in  this 
form  of  gambling." 


These  statutory  presumptions  are 
scattered  through  our  Penal  Law, 
and  it  is  rather  late  to  question 
their  validity.  For  instance,  §  1898 
of  the  Penal  Law  makes  the  posses- 
sion by  any  person,  other  than  a 
public  officer,,  of  any  of  the  weapons 
specified  in  §  1897,  presumptive 
evidence  of  possession  with  intent 
to  use  the  same  in  violation  of  law. 
Section  975  makes  the  possession  of 
any  papers  used  in  a  lottery  pre- 
sumptive evidence  of  the  possession 
with  guilty  knowledge.  Section 
1746  of  the  Penal  Law  requires 
pharmacists  and  druggists  to  keep 
books  which  shall  be  open .  for  in- 
spection, and  subdivision  (j)  there- 
of provides  that  every  manufac- 
turer of  such  substances  (cocaine 
or  its  salts) ,  pharmacists,  and  drug- 
gists shall  keep  an  accurate  record, 
in  a  book  kept  for  that  purpose,  of 
all  alkaloid  cocaine  disposed  of  by 
him,  and  the  possession  in  the  place 
designated  in  the  record  of  an 
amount  less  than  the  difference  be- 
tween the  total  amount  received  by 
him  and  the  amount  shown  by  his 
record  to  have  been  disposed  of 
shall  be  presumptive  evidence  of  a 
sale  of  the  amount  of  such  sub- 
stances, not  accounted  for,  in  viola- 
tion of  law. 

The  Conservation  Law  (Consol. 
Laws,  chap.  65)  is  full  of  presump- 
tions. It  gives  the  open  seasons  for 
birds,  deer,  and  other  animals. 
Section  181,  as  added  by  Laws  1912, 
chap.  318,  and  amended  by  Laws 
1914,  chap.  92,  thereof  provides  as 
follows:  "Possession  of  quadru- 
peds, birds  or  fish,  or  of  parts  there- 
of, during  the  time  when  the  taking 
of  the  same  in  this  state  is  prohib- 
ited, or  when  the  possession  of  the 
same  after  the  close  of  the  open  sea- 
son is  not  permitted,  shall  be  pre- 
sumptive evidence  that  the  same 
was  unlawfully  taken  by  the  pos- 
sessor." 

And  §  182,  as  added  by  Laws 
1912,  chap.  318,  makes  a  violation 
of  the  law  a  misdemeanor. 

Section  393  of  the  Code  of  Crim- 
inal Procedure  permits  a  defendant 
to  testify  in  his  own  behalf,  and  in 


470 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


this  respect  modifies  the  law  as  it 
was  prior  to  1869.  People  v.  Court- 
ney, 94  N.  Y.  490.  "But,"  says  the 
section,  "his  neglect  or  refusal  to 
testify  does  not  create  any  presump- 
tion against  him."  I  know  of  noth- 
ing to  prevent  the  legislature  from 
wiping  out  this  last  clause,  and 
thereby  permitting  all  the  natural 
inferences  and  presumptions  of  fact 
that  spring  out  of  the  failure  of 
the  defendant  to  explain  away  dam- 
aging and  inculpating  testimony. 
And  the  same  natural  presumption 
would  arise,  but  for  §  393,  through 
the  failure  of  the  defendant  to  ac- 
count for  or  produce  his  books  when 
the  evidence  in  the  case  indicated 
them  to  be  false.  The  statute  in 
this- case  goes  no  further  than  to 
say  that,  under  the  circumstances 
stated,  the  natural  presumptions 
shall  follow. 

The  relator  in  the  present  case 
says  to  the  merchant:  "I  want  a 
bill  of  goods ;  I  have  $20,000  to  pay 
for  them,  and  my  books  show  my 
possession  of  this  $20,000,  and  here 
is  a  written  statement  which  I  give 
you,  being  a  copy  of  my  books." 

The  merchant  goes  for  his  money, 
and  the  relator  not  only  pleads  in- 
solvency, but  refuses  to  permit  him 
to  compare  the  given  statement  with 
the  books  or  to  show  him  the  books 
containing  any  such  entries.  What 
is  the  natural  presumption?  The 
statute  says  that  under  such  circum- 
stances the  presumption  is  that  the 
statements  are  knowingly  false.    It 

no  more  compels 
^■tatntorir  ^j^g     defendant     to 

falsity-  produce    his    books 

than  all  the  other 
presumptions  above 
mentioned  compel  the  defendant  to 
take  the  witness  stand  to  explain 
them  away.  It  is  always  open  to 
the  defendant  to  explain  away  the 
presumption  by  showing,  through 
other  testimony  than  his  own,  the 
destruction  or  loss  of  his  books,  or 


evidence 
aarainflt  self. 


any  other  fact  justifying  his  re- 
fusal. 

It  is  said  that  the  case  of  People  v. 
Gibson,  218  N.  Y.  70, 112  N.  E.  730, 
Ann.  Cas.  1918B,  509,  is  a  barrier 
to  these  conclusions.  This  case  holds 
that  the  defendant  cannot  be  com- 
pelled by  subpoena  duces  tecum  to 
produce  his  books  and  papers  in 
court,  and  that,  therefore,  he  cannot 
be  requested  in  open  court  before 
the  jury  to  produce  them.  Such  ac- 
tion would  be  similar  to  subpoena- 
ing the  defendant  to  be  a  witness, 
or  asking  him  in  open  court  to  take 
the  stand,  but  nothing  in  the  sec- 
tion of  the  Code  under  discussion 
compels  the  defendant  to  be  a  wit- 
ness against  himself,  or  to  produce 
his  books  and  papers. 

The  presumption  that  hia  state- 
ments are  false  arises  naturally  out 
of  the  other  facts  which  must  be 
proved,  and  the  statute  merely  au- 
thorizes a  conclusion  to  which  rea- 
sonable men  would  arrive  from 
these  facts.  So  long  as  the  pre- 
sumption created  by  the  statute 
arising  out  of  these  proved  facts  is 
a  logical  deduction  from  them,  or 
is  reasonable,  and  not  arbitrary, 
the  legislation  is  not  unconstitu- 
tional. 2  Chamberlayne,  Ev.  §  1119. 

The  protection  afforded  the  de- 
fendants under  the  principles  enun- 
ciated in  People  v.  Gibson  should 
not  be  extended  beyond  the  facts  of 
that  case.  It  probably  reached  the 
border  line.  The  establishment  of 
a  fact  should  be  by  the  same  meth- 
ods and  evidence  in  all  classes  of 
trials,  unless  direct  and  clear  con- 
stitutional or  legislative  enactment 
provides  otherwise. 

The  order  appealed  from  should 
be  affirmed. 

Chase,  Cuddeback,  and  Cardozo, 
JJ.,  concur. 

Hiscock,  Ch.  J.,  and  Collin  and 
Hogan,  JJ.,  dissent. 
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Validity  of  statute  making  conceafanent  of  or  failure  to  produce  books  or 

papers  presumptive  evidence* 


The  few  cases  which  have  passed  on 
the  question  hold  that  a  statute  which 
provides  that  the  concealment  of  books 
or  papers,  or  a  failure  to  produce  them 
when  requested,  shall  be  presumptive 
evidence,  is  constitutional,  and  it  can- 
not be  attacked  on  the  ground  that  the 
evidentiary  fact  and  the  main  fact 
have  no  natural  connection.  Fong 
Yue  Ting  v.  United  States  (1893)  149 
U.  &  698,  37  L.  ed.  905,  13  Sup.  Ct. 
Rep.  1016;  Re  Sing  Lee  (1893)  54  Fed. 
334.  And  see  the  reported  case  (Peo- 
ple EX  BEL.  WoRONOFF  V.  Mallon,  ante, 
463). 

In  Fong  Yue  Ting  v.  United  States 
(U.  S.)  and  Re  Sing  Lee  (Fed.)  supra, 
constraing  the  Chinese  Exclusion  Act, 
May  5,  1892  (27  Stat,  at  L.  25,  chap. 


60,  Comp.  Stat.  §  4320,  2  Fed.  Stat. 
Anno.  2d  ed.  p.  98),  it  was  held  that 
the  provisions  of  the  act  requiring  all 
Chinese  laborers  within  the  United 
States  to  apply  for  and  receive,  within 
one  year  after  the  passage  of  the  act, 
certificates  of  residence  frpm  the  col- 
lector of  internal  revenue  in  their  re- 
spective districts,  and  further  provid- 
ing that  the  failure  to  produce  such  a 
certificate  shall  be  prima  facie  evi* 
dence  that  such  laborer  is  not  entitled 
to  remain  in  the  United  States,  are 
constitutional.  It  is,  however,  pointed 
out  in  those  cases  that  deportation  pro- 
ceedings stand  on  a  different  footing 
from  criminal  prosecutions,  in  respect 
to  the  constitutional  protection  af- 
forded to  the  defendant.     W.  M.  C. 


STANLEY^THOMPSON  LIQUOR  COMPANY,  Plff.  in  Err., 

V. 

SOUTHERN  COLORADO  MERCANTILE  COMPANY. 

Colorado  Supreme  Court  (Dept.  No.  3) '^February  3,  1019. 

(_  Colo.  — ,  178  Pac.  577.) 

Accord  and  satisfaction  -^  effect  of  set-off  or  counterclaim. 

1.  A  set-off  or  counterclaim  which  is  uncertain  in  amount  renders  the 
debt  unliquidated  though  the  principal  claim  is  not  in  dispute  and  the 
counterclaim  does  not  grow  out  of  the  same  transaction  as  the  principal 
claim,  so  that  acceptance  of  a  tender  of  an  amount  less  than  claimed  will 
constitute  an  accord  and  satisfaction. 

[See  note  on  this  question  beginning  on  page  474.] 


—acceptance  of  less  than  due. 

2.  Payment  and  acceptance  upon  a 
claim  which  is  unliquidated  or  in  dis- 
pute, of  a  less  sum  than  claimed  in 
satisfaction,  operates  as  an  accord  and 
satisfaction. 

[See  1  R.  C.  L.  194.] 

—tender  of  check  for  less  than  due. 

3,  That  a  check  tendered  in  satisfac- 
tion of  a  deht  is  only  for  the  amount 
conceded  by  the  debtor  to  be  due  does 
pot  prevent  acceptance  of  it  from  be- 
i&?  an  accord  and  satisfaction. 

[See  1  R.  C.  L.  194,  195.] 


—  retention  of  check. 

4.  When  a  claim  is  disputed  or  un- 
liquidated and  the  tender  of  a  check  or 
draft  in  settlement  thereof  is  of  such 
a  character  as  to  give  the  creditor  no- 
.tice  that  it  must  be  accepted  in  full 
satisfaction  of  the  claim,  or  not  at  all, 
the  retention  and  use  thereof  by  the 
creditor  constitutes  an  accord  and  sat- 
isfaction. 

rSee  1  R.  C.  L.  195-197.] 

—  effect  of  voucher  on  check. 

5.  A  voucher  on  a  check  showing 
deduction  from  the  payee's  claim  of 
the  amount  of  a  counterclaim  of  which 
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it  had  knowledge,  bearing  the  notice 
that  indorsement  will  be  regarded  as 
acknowledgment  in  full,  is  sufficient 
notice  that  it  was  tendered  in  full  of 
the  account  to  constitute  an  accord 
and  satisfaction  if  it  is  accepted  and 
used  by  the  payee. 

[See  1  R.  C.  L.  196,  197.] 

Notice  —  wording  of  check  and  voach- 
er. 

6.  A  creditor  receiving  a  check  with 
a  voucher  attached,  showing  the  state 
of  account  between  the  parties,  is 
charged  with  knowledge  of  all  the 
wording  and  contents  of  the  check  in 
question. 


Check  *-  acceptance  —  eflPect. 

7.  A  check  which  is  cashed  by  the 
payee  must,  where  he  never  offered  to 
return  the  proceeds  to  the  drawer,  be 
held  to  have  been  accepted  on  the  con- 
ditions on  which  it  was  offered. 

[See  1  R.  C.  L.  196.] 

Pleading  —  waiver  of  defect. 

8.  Objection  that  an  accord  and  sat- 
isfaction was  not  pleaded  in  defense 
of  an  action  is  waived,  where  the  ques- 
tion was  not  raised  by  demurrer,  and 
the  case  was  tried  as  if  the  question 
was  in  issue. 


Error  to  the  District  Court  for  Las  Animas  County  (Hillyer,  J.)  to 
review  a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recoyer  a 
balance,  alleged  to  be  due  and  unpaid,  on  a  bill  for  liquor  sold  by  plaintiff 
to  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  T.  S.  McChesney  for  plaintiff*  in     dence,  is  a  combination  voucher  and 


error. 

Messrs.  Jesse  G.  Northcutt  and  E.  B. 
Upton  for  defendant  in  error. 

Allen,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  brought  by  the 
Southern  Colorado  Mercantile  Com- 
pany, hereinafter  referred  to  as 
the  plaintiff,  against  the  Stanley- 
Thpmpson  Liquor  Company,  de- 
fendant, to  recover  the  sum  of 
$19.43  claimed  to  be  due  as  an  un- 
paid balance  on  a  bill  of  $97.28  for 
liquor  sold  by  plaintiff  to  defendant. 

The  defendant  pleaded,  and  at 
the  trial  sought  to  prove,  the  de- 
fense of  accord  and  satisfaction. 
At  the  close  of  the  evidence  each 
party  moved  for  a  directed  verdict 
in  its  behalf,  respectively.  The 
court  sustained  the  motion  of  the 
plaintiff  and  instructed  the  jiiry  to 
return  a  verdict  for  the  plaintiff  in 
the  sum  of  $19.43  and  costs.  The 
defendant  brings  the  cause  here  for 
review. 

It  is  contended  by  the  defendant  • 
that  the  defense  of  accord  and  satis- 
faction was  proved  at  the  trial,  and 
that  "the  court  erred  in  holding 
that  the  check  given  in  payment  of 
the  accounts  between  the  parties 
did  not  constitute  an  accord  and 
satisfaction."  The  check  in  ques- 
tion, which  was  introduced  in  evi- 


check,  and,  together  with  the  in- 
dorsements thereon,  is  in  the  fol- 
lowing words  and  figures : 

The  Stanley-Thompson  Liquor  Company. 

Voucher  No.  860. 

To  the  Southern  Colo.  Merc.  Co. 


Invoice 
No. 

Date  of 
Bill. 

Amount  of 
Bill. 

Amount 
Paid. 

1047 

1915/11/17 

De-      97.28 
duct     19.43 

77.85 

77.85 

Less  9  pts.  champagrne  from  Mike 
Skiles  @  42 15.75 

Less  4  qts.  Cedar  Brook  from  Mike 

Skiles 8.68 

Paid 

12  9  15 


Total  amount  of  this  voucher 


77.85 


Correct:    T.  A.  Thompson. 
The  Stanley-Thompson  Liquor  Co.    860 
Trinidad,  Colorado,  Dec.  3d,  1915. 
When    properly   receipted    pay    to   the 
order   of  the   Southern   Colo.   Merc.   Co. 
$77.85  seventy  seven  ^^oo  doUars. 
(not  over  ninety  dollars  $90.) 
The  Stanley-Thompson  Liquor  Co. 
T.  A.  Thompson,  Treasurer. 
To  the  First  National  Bank, 
Trinidad,  Colorado. 


Indorsements  on 
and  voucher: 


back  of  check 


If  not  correct  return  "without  alteration 
and  state  difference.  Payee's  indorsement 
will  be  considered  admowledf^nent  in  f olL 

Make  all  indorsements  below. 
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Pay  the  International  State  Bank,  Trin- 
idad, Colo.,  or  order. 
The  Southern  Colorado  Mercantile  Co. 

The  International  State  Bank. 

Paid  Dec  9»  1915. 

Trinidad,  Colo. 

The  general  rule  relied  on  by  de- 
fendant may  be  stated  as  it  is  ex- 
pressed in  1  C.  J.  55I9  §  71,  as  fol- 
lows: '*Where  a  claim  is  unliqui- 
dated or  in  dis- 
ututeetiSn^  pute,  payment  and 
i^^H^lSJ       acceptance  of  a  less 

sum  than  claimed, 
in  satisfaction,  operates  as  an  ac- 
cord and  satisfaction." 

This  rule  has  been  a  number  of 
times  applied  or  referred  to  by  this 
court  and  by  our  court  of  appeals. 
Chicago,  R.  I.  &  P.  R.  Go.  v.  Mills, 
18  Colo.  App.  8, 69  Pac.  317 ;  Harvey 
V.  Denver  &  R.  G.  R.  Go.  44  Golo. 
258,  130  Am.  St.  Rep.  120,  99  Pac. 
31;  New  York  L.  Ins.  Go.  v.  Mac- 
Donald,  62  Golo.  67,  160  Pac.  193; 
Colorado  Tent  &  Awning  Go.  v. 
Denver  Gountry  Glub,  —  Golo.  — , 
176  Pac.  494. 

The  plaintiff  contends  that  its 
claim,  in  payment  of  which  tiie 
check  was  sent,  was  not  a  claim 
which  was  "unliquidated  or  in  dis- 
pute," and  that,  therefore,  the  rule 
above  stated  is  not  applicable.  This 
contention  cannot  be  upheld.  The 
record  shows  that,  before  the  check 
in  question  was  issued  and  tendered 
by  the  defendant  to  the  plaintiff, 
the  latter  claimed  the  sum  of  $97.28 
as  being  due  from  the  defendant  for 
liquors  sold  and  delivered.  The  de- 
fendant admits  the  correctness  of 
this  demand,  and  conceded  the  same 
when  the  check  was  sent,  but  itself 
made  a  claim  against  the  plaintiff 
for  ^9.43  on  account  of  a  quantity 
of  champagne  and  whisky  alleged  to 
have  belonged  to  the  defendant,  and 
to  have  been  converted  by  the  plain- 
tiflf  to  its  own  use.  This  counter- 
claim of  the  defendant  was  disput- 
ed. What  was  due  to  the  plaintiff, 
therefore,  could  be  determined 
only  by  deducting  from  its  claim  of 
$9758  whatever  sum  the  defendant 
was  entitled  to  under  its  counter- 
claim.   Until   th9   amount   of   the 


counterclaim  was  determined,  it 
was  uncertain  what  the  defendant's 
debt  to  the  plaintiff  was.  That  a 
set-off  or  counterclaim  which  is  un- 
certain in  amount 
renders  the  debt  un-  —««««* »« •et-oir 
liquidated,  though 
plaintiff's  claim  is  not  in  dispute,  is 
settled  in  .this  state  by  the  decision 
of  this  court  in  New  York  L.  Ins. 
Go.  V.  MacDonald,  62  Golo.  67,  160 
Pac.  193.  Moreover,  the  opinion  in 
that  case  is  in  accord  with  the 
weight  of  authority  in  the  United 
States.  1  G.  J.  556,  §  78;  1  R.  G. 
L.  198,  §  33.  The  rule  is  not  af- 
fected  by  the  fact  that  the  counter- 
claim does  not  grow  out  of  the  same 
transaction  which  gave  rise  to  the 
plaintiff's  claim.  The  check  in  ques- 
tion, in  the  instant  case,  was  only 
for  the  amount  conceded  by  the  de- 
fendant to  be  due ;  but  this  fact  does 
not  preclude  an  ac-  _<^„der  of 
cord  and  satisf ac-  eiiecit  «or  lew 
tion.  In  Ghicago,  *"*"  *"*' 
R.  I.  &  P.  R.  Go.  V.  Mills,  supra,  it 
was  said:  ''Nor  is  the  settlement 
affected  by  the  fact  that  the  creditor 
receives  only  what  the  debtor  con- 
cedes to  be  due." 

It  next  remains  to  be  considered 
whether  the  check  was  accepted  in 
pasrment  of  the  debt,  and  whether, 
under  the  evidence,  this  case  falls 
within  the  rule  stated  in  1  G.  J.  662, 
as  follows:  ''When  a  claim  is  dis- 
puted or  unliquidated,  and  the  tend- 
er of  a  check  or  draft  in  settle- 
ment thereof  is  of  such  character 
as  to  give  the  credi- 
tor notice  that  it  "/**;;?*£■ 
must  be  accepted 
in  full  satisfaction  of  the  claim,  or 
not  at  all,  the  retention  and  use 
thereof  by  the  creditor  constitutes 
an  accord  and  satisfaction." 

The  check  and  voucher  in  ques- 
tion was  sent  to  the  plaintiff  by  the 
defendant  through  the  mails.  The 
evidence  shows  that,  at  and  prior  to 
the  time  that  the  check  was  thus 
issued  and  tendered,  the  plaintiff 
knew  that  the  defendant  was  claim- 
ing payment  for  certain  whisky  and 
champagne  alleged  to  have  been 
taken  by  the  plaintiff  from  the  sa- 
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have    known 

— elfect  of 
voucher  on 
check. 


loon  of  one  Mike  Skiles.  The  vouch- 
er, which  was  attached  to  the  check, 
shows  that  the  defendant,  in  mak- 
ing payment  of  the  plaintiff's  bill, 
deducted  what  it  claimed  to  be  due 
to  itself  on  account  of  its  counter- 
claim, and  indicated  on  the  voucher 
that  the  amount  so  deducted  related 
to  the  whisky  and  champagne  "from 
Mike  Skiles."    The  plaintiff  should 

from  this  circum- 
stance that  the 
check  was  tendered 
in  full  settlement  of 
all  that  the  defendant  owed  plain- 
tiff. Furthermore,  the  indorsement 
on  the  back  of  the  check  also  shows 
that  the  check  was  offered  on  the 
condition  of  being  in  full  satisfac- 
tion of  the  debt.  The  indorsement 
reads  as  follows:  "If  not  correct, 
return  without  alteration  and  state 
•difference.  Payee's  indorsement 
will  be  considered  acknowledgment 
in  full." 

The  words,  "acknowledgment  in 
full,"  when  taken  in  connection  and 
considered  with  the  existing  cir- 
cumstances and  all  other  recitals  in 
the  voucher  and  check,  indicate  that 
they  mean  the  same  as  if  the  ex- 
pression was,  "acknowledgment  of 
payment  in  full  of  all  accounts,"  or 
some  other  phrase  of  like  import. 
The  creditor  must  have  so  under- 
stood the  indorsement,  and  is  pre- 
sumed to  have  read  it  before  sign- 
ing its  name  beneath  it  and  having 
the  check  cashed.    The  law  charges 

Notice-wordin.  J^e  plaintiff  credi- 
of  Chech  and  tor  With  knowlcdge 
voucher.  ^f  ^jj  ^jj^  wording 

and  contents  of  the  voucher  and 
•check  in  question.    Michigan  Leath- 


er Co.  v.  Foyer,  104  111.  App.  268. 
The  plaintiff  had  notice  from  the 
words  contained  in  the  voucher  and 
check,  and  from  Uie  attendant  cir- 
cumstances, that  the  cheick  was  be- 
ing offered  in  full  satisfaction  of  its 
daim. 

The  check  was  received,  indorsed, 
and  cashed,  and  the  money  obtained 
thereon  was  retained  by  the  plain- 
tiff.   Neither  the  check  nor  the  pro- 
ceeds therefrom  was  ever  returned 
or  offered  to  be  returned  by  plain- 
tiff to  defendant.    It  must  be  held, 
therefore,  that  the  check- 
check  was  accepted  «ccept«iice- 
on  the  conditions  on  *  ***' 
which  it  was  offered,  and  that  its 
acceptance    constituted    an    accord 
and  satisfaction.    Colorado  Tent  & 
Awning    Co.    v.   Denver    Country 
Club,  —  Colo.  — ,  176  Pac.  494. 

The  plaintiff  also  contends  that 
accord  and  satisfaction  was  not 
properly  pleaded.  No  demurrer  was 
interposed  to  the  answer.  tThe 
cause  was  tried  as 


if  accord  and  catis-  y**^er  of 
faction  was  in  issue.    * 
The  objection  to  the  pleading  must, 
therefore,  be  deemed  waived  by  the 
plaintiff.    Berdell  v.  BisseU,  6  Colo. 
162 ;  1  C.  J.  579. 

We  are  of  the  opinion  that  accord 
and  satisfaction  was  clearly  shown 
by  the  evidence,  and  sufficientily  so 
to  have  required  a  directed  verdict 
for  the  defendant.  The  judgment  is 
therefore  reversed,  and  the  cause 
remanded,  with  directions  to  enter 
judgment  for  defendant. 

Garrigues,  Ch.  J.,  and  Bailey,  J., 

concur. 


ANNOTATION. 

ecting  role  as  to  part  payment  ci  a  iiqwbled 
id  undisputed  debL 


This  note  is  confined  to  a  consider- 
ation of  those  cases  which  discuss  the 
question  whether  a  liquidated  debt, 
admitted  to  be  due,  is  rendered  un- 
liquidated by  the  assertion  of  a  coan- 
terclaim  or  set-off  by  the  debtor,  so 


that  it  may  be  discharged  by  the  pay- 
ment of  a  smaller  amount. 

Other  decisions  concur  with  the 
reported  case  (Stanley-Thompson 
Liquor  Go.  v.  Southekn  CoiX>RADO 
Mercantile  Co.  ante,  471)   in  hold- 
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ing  that  an  undisputed  claim  due 
a  creditor  is  rendered  unliquidated 
by  the  assertion  by  the  debtor  of  a 
disputed  counterclaim  or  set-off,  and 
that  an  accord  and  satisfaction  may, 
therefore,  result  from  the  payment  of 
a  less  sum  than  the  creditor's  claim, 
even  a  sum  not  in  excess  of  the  bal- 
ance concededly  due.  New  York  L. 
Ins.  Co.  V.  MacDonald  (1916)  62  Colo. 
67,  160  Pac.  193;  Ostrander  v.  Scott 
(1896)  161  ni.  839,  43  N.  E.  1089; 
Bingham  v.  Browning  (1902)  197  111. 
122,  64  N.  E.  317;  tanner  v.  Merrill 
(1895)  108  Mich.  58,  31  L.R.A.  171, 
62  Am.  St.  Rep.  687,  65  N.  W.  664; 
Missouri  &  I.  Coal  Co.  v.  Consolidated 
Coal  Co.  (1907)  127  Mo.  App.  320,  105 
S.  W.  682;  Pollman  &  Bros.  Coal  & 
Sprinkling  Co.  v.  St.  Louis  (1898)  145 
Ma  651,  47  S.  W.  568 ;  Jackson  v.  Vol- 
kening  (1903)  81  App.  Div.  86,  80  N. 
T.  Supp.  1102,  affirmed  in  (1904)  178 
N.  Y.  662,  70  N.  E.  1101 ;  Brewster  v. 
Silverstein  (1912)  78  Misc.  123, 137  N. 
Y.  Supp.  912;  Hull  v.  Johnson  (1900) 
22  R.  L  66,  46  Atl.  182. 

The  decisions  on  this  point  may 
have  been  influenced,  to  some  extent 
at  least,  by  dissatisfaction  with  the 
general  rule  that  part  payment  of  a 
liquidated  and  undisputed  indebted- 
ness furnishes  no  consideration  for 
the  release  of  the  remainder  of  the 
indebtedness,  and  the  disposition  to 
limit  that  rule  as*  narrowly  as  possi- 
ble. 

In  New  York  L.  Ins.  Co.  v.  McDon- 
ald (Colo.)  supra,  an  uncertaia  set-off 
or  counterclaim  of  an  insurance  com- 
pany against  a  policyholder  was  held 
to  render  the  debt  due  between  the 
parties  uncertain  although  the 
amount  due  the  insured  in  settlement 
of  a  claim  under  the  policy  was  not 
in  dispute,  and  there  was  held  to  be 
an  accord  and  satisfaction  where  the 
insurer  had  deducted  from  the  amount 
due  on  the  policy  the  amounts  on  ac- 
count of  loans,  interest,  etc.,  claimed 
as  a  set-off,  and  sent  a  check,  stating 
that  it  was  in  full  settlement  of  all 
claims  under  the  policy,  and  the  check 
was  accepted  and  indorsed.  The 
court  said:  ''The  defendant  in  error 
contends  that  the  claim  was  liquidat- 
ed, since  the  policy  was  for  a  certain 


sum,  and  that  the  balance  on  account, 
not  being  connected  with  the  policy, 
could  not  be  regarded  as  making  the 
claim  unliquidated.  This  contention  is 
clearly  wrong.  The  question  at  issue 
was.  How  much  did  the  defendant  owe 
the  plaintiff?  That  could  be  deter- 
mined only  by  deducting  from  the 
amount  due  under  the  policy  whatever 
•  sum  the  defendant  was  entitled  to  as  a 
setoff.  Until  the  amount  of  the  set-off 
was  determined,  it  was  uncertain  what 
the  defendant's  debt  to  plaintiff  was. 
That  a  set-off  or  counterclaim,  which 
is  uncertain  in  amount,  renders  the 
debt  unliquidated,  though  plaintiff's 
claim  is  not  in  dispute,  is  settled  by 
eminent  authorities." 

And  in  Pollman  &  Bros.  Coal  & 
Sprinkling  Co.  v.  St.  Louis  (1898) 
146  Mo.  651,  47  S.  W.  563,  where  a 
street  sprinkling  contract  provided 
for  the  payment  of  certain  sums  to  the 
contractor,  and  for  a  deduction  there- 
from for  damage  done  to  sprinkling 
plugs  by  the  contractor,  and  a  deduc- 
tion on  account  of  such  alleged  dam- 
age was  made,  and  a  remittance  made 
for  the  balance  due  under  the  'con- 
tract, and  a  receipt  executed  in  full, 
it  was  held  that  the  dispute  as  to  the 
damage  to  the  plugs  rendered  the 
whole  claim  unliquidated,  and  that 
there  was  an  accord  and  satisfaction. 
The  court  said:  ''The  assumption  of 
plaintiff  that  there  was  not  and  could 
not  be  a  disputed  claim  because  the 
Amount  of  plaintiff's  claim  was  Hxed 
by  contract  is  not  tenable.  The 
amount  due  the  plaintiff  was  as  much 
in  dispute,  by  virtue  of  the  claim  made 
by  the  city  for  repairs  to  the  Hre  and 
water  plugs,  as  if  the  plaintiff  had 
failed  in  some  essential  of  its  con- 
tract. Its  claim  cannot  be  held  as 
liquidated,  when  the  balance  due  it 
was  fairly  in  dispute  as  to  the  amount 
of  set-off  the  city  claimed." 

And  this  case  was  followed  in  An- 
drews V.  W.  R.  Stubbs  Contracting  Co. 
(1903)  100  Mo.  App.  599,  75  S.  W.  178, 
where  there  was  held  to  be  an  accord 
and  satisfaction,  it  appearing  that  the 
defendant  bought  a  quantity  of  oats 
for  a  certain  sum,  and  claimed  a  short- 
age, and  deducted  a  sum  therefor,  and 
sent  a  check  for  the  balance  with  a 
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loon  of  one  Mike  Skiles.  The  vouch- 
er, which  was  attached  to  the  check, 
shows  that  the  defendant,  in  mak- 
ing payment  of  the  plaintiff's  bill, 
deducted  what  it  claimed  to  be  due 
to  itself  on  account  of  its  counter- 
claim, and  indicated  on  the  voucher 
that  the  amount  so  deducted  related 
to  the  whisky  and  champagne  "from 
Mike  Skiles."  The  plaintiff  should 
have  known  from  this  circum- 
•**-.♦  ^9  stance      that      the 

—effect  oi  _        _  J         1  J 

voucher  on  chcck  was  tendered 

check.  j^  jyjj  settlement  of 

all  that  the  defendant  owed  plain- 
tiff. Furthermore,  the  indorsement 
on  the  back  of  the  check  also  shows 
that  the  check  was  offered  on  the 
condition  of  being  in  full  satisfac- 
tion of  the  debt.  The  indorsement 
reads  as  follows:  "If  not  correct, 
return  without  alteration  and  state 
•difference.  Payee's  indorsement 
will  be  considered  acknowledgment 
in  full." 

The  words,  "acknowledgment  in 
full,"  when  taken  in  connection  and 
considered  with  the  existing  cir- 
cumstances and  all  other  recitals  in 
the  voucher  and  check,  indicate  that 
they  mean  the  same  as  if  the  ex- 
pression was,  "acknowledgment  of 
payment  in  full  of  all  accounts,"  or 
some  other  phrase  of  like  import. 
The  creditor  must  have  so  under- 
stood the  indorsement,  and  is  pre- 
sumed to  have  read  it  before  sign- 
ing its  name  beneath  it  and  having 
the  check  cashed.    The  law  charges 

Notice-wordinir  J*^®  plamtiff  credi- 
of  Chech  and        tor  With  knowlcdge 

vonehe*.  ^^  ^y     ^.j^^    wordiug 

and  contents  of  the  voucher  and 
•check  in  question.    Michigan  Leath- 


er Co.  v.  Foyer,  104  111.  App.  268. 
The  plaintiff  had  notice  from  the 
words  contained  in  the  voucher  and 
check,  and  from  the  attendant  cir- 
cumstances, that  the  check  was  be- 
ing offered  in  full  satisfaction  of  its 
claim. 

The  check  was  received,  indorsed, 
and  cashed,  and  the  money  obtained 
thereon  was  retained  by  the  plain- 
tiff. Neither  the  check  nor  the  pro- 
ceeds therefrom  was  ever  returned 
or  offered  to  be  returned  by  plain- 
tiff to  defendant.  It  must  be  held, 
therefore,  that  the  check- 
check  was   accepted   ncceptnnce— 

on  the  conditions  on  *  ***' 
which  it  was  offered,  and  that  its 
acceptance  constituted  an  accord 
and  satisfaction.  Colorado  Tent  & 
Awning  Co.  v.  Denver  Country 
Club,  —  Colo.  — ,  176  Pac.  494. 

The  plaintiff  also  contends  that 
accord  and  satisfaction  was  not 
properly  pleaded.  No  demurrer  was 
interposed  to  the  answer.  tXhe 
cause  was  tried  as 


if  accord  and  satis-  ^*^«'  •« 
faction  was  in  issue.  **'**^' 
The  objection  to  the  pleading  must, 
therefore,  be  deemed  waived  by  the 
plaintiff.  Berdell  v.  Bissell,  6  Colo. 
162 ;  1  C.  J.  579. 

We  are  of  the  opinion  that  accord 
and  satisfaction  was  clearly  shown 
by  the  evidence,  and  sufficiently  so 
to  have  required  a  directed  verdict 
for  the  defendant.  The  judgment  is 
therefore  reversed,  and  the  cause 
remanded,  with  directions  to  enter 
judgment  for  defendant. 

Garrigues,  Ch.  J.,  and  Bailey,  J., 

conciu". 


ANNOTATION. 


idisputed 


liquidated 


This  note  is  confined  to  a  consider- 
ation of  those  cases  which  discuss  the 
question  whether  a  liquidated  debt, 
admitted  to  be  due,  is  rendered  un- 
liquidated by  the  assertion  of  a  coun- 
terclaim or  set-off  by  the  debtor,  so 


that  it  may  be  discharged  by  the  pay- 
ment of  a  smaller  amount. 

Other  decisions  concur  with  the 
reported  case  (Stanley-Thompson 
IJQUOB  Co.  V.  Southern  CoiiOEiOK) 
M^CANTHiE  Co.  ante,  471)    in  hold- 
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itig  that  an  undisputed  claim  due 
a  creditor  is  rendered  unliquidated 
by  the  assertion  by  the  debtor  of  a 
disputed  counterclaim  or  set-off,  and 
that  an  accord  and  satisfaction  may, 
therefore,  result  from  the  payment  of 
a  less  sum  than  the  creditor's  claim, 
even  a  sum  not  in  excess  of  the  bal- 
ance concededly  due.  New  York  L. 
Ins.  Go.  V.  MacDonald  (1916)  62  Colo. 
67,  160  Pac.  193;  Ostrander  v.  Scott 
(1896)  161  111.  339,  43  N.  E.  1089; 
Bingham  v.  Browning  (1902)  197  111. 
122,  64  N.  E.  317;  Tanner  v.  Merrill 
(1895)  108  Mich.  58,  31  L.R.A.  171, 
62  Am.  St.  Rep.  687,  65  N.  W.  664; 
Missouri  &  I.  Coal  Co.  v.  Consolidated 
Coal  Co.  (1907)  127  Mo.  App.  320,  105 
'  S.  W.  682;  Pollman  &  Bros.  Coal  & 
Sprinkling  Co.  v.  St.  Louis  (1898)  145 
Mol  651,  47  S.  W.  668 ;  Jackson  v.  Vol- 
kening  (1903)  81  App.  Div.  36,  80  N. 
Y.  Supp.  1102,  affirmed  in  (1904)  178 
N.  Y.  562,  70  N.  E.  1101 ;  Brewster  v. 
Silverstein  (1912)  78  Misc.  123, 137  N. 
Y.  Supp.  912;  Hull  v.  Johnson  (1900) 
22  R.  L  66,  46  Atl.  182. 

The  decisions  on  this  point  may- 
have  been  influenced,  to  some  extent 
at  least,  by  dissatisfaction  with  the 
general  rule  that  part  payment  of  a 
liquidated  and  undisputed  indebted- 
ness furnishes  no  consideration  for 
.  the  release  of  the  remainder  of  the 
indebtedness,  and  the  disposition  to 
limit  that  rule  as-  narrowly  as  possi- 
ble. 

In  New  York  L.  Ins.  Co.  v.  McDon- 
ald (ColoO  supra,  an  uncertaia  set-off 
or  counterclaim  of  an  insurance  com- 
pany against  a  policyholder  was  held 
to  render  the  debt  due  between  the 
parties  uncertain  although  the 
amount  due  the  insured  in  settlement 
of  a  claim  under  the  policy  was  not 
in  dispute,  and  there  was  held  to  be 
an  accord  and  satisfaction  where  the 
insurer  had  deducted  from  the  amount 
due  on  the  policy  the  amounts  on  ac- 
count of  loans,  interest,  etc.,  claimed 
as  a  set-off,  and  sent  a  check,  stating 
that  it  was  in  full  settlement  of  all 
claims  under  the  policy,  and  the  check 
was  accepted  and  indorsed.  The 
court  said:  ''The  defendant  in  error 
contends  that  the  claim  was  liquidat- 
ed, since  the  policy  was  for  a  certain 


sum,  and  that  the  balance  on  account, 
not  being  connected  with  the  policy, 
could  not  be  regarded  as  making  the 
claim  unliquidated.  This  contention  is 
clearly  wrong.  The  question  at  issue 
was.  How  much  did  the  defendant  owe 
the  plaintiff?  That  could  be  deter- 
mined only  by  deducting  from  the 
amount  due  under  the  policy  whatever 
sum  the  defendant  was  entitled  to  as  a 
setoff.  Until  the  amount  of  the  set-off 
was  determined,  it  was  uncertain  what 
the  defendant's  debt  to  plaintiff  was. 
That  a  set-off  or  counterclaim,  which 
as  uncertain  in  amount,  renders  the 
debt  unliquidated,  though  plaintiff's 
claim  is  not  in  dispute,  is  settled  by 
eminent  authorities." 

And  in  Pollman  &  Bros.  Coal  & 
Sprinkling  Co.  v.  St.  Louis  (1898) 
146  Mo.  651,  47  S.  W.  563,  where  a 
street  sprinkling  contract  provided 
for  the  payment  of  certain  sums  to  the 
contractor,  and  for  a  deduction  there- 
from for  damage  done  to  sprinkling 
plugs  by  the  contractor,  and  a  deduc- 
tion on  account  of  such  alleged  dam- 
age was  made,  and  a  remittance  made 
for  the  balance  due  under  the  'con- 
tract, and  a  receipt  executed  in  full, 
it  was  held  that  the  dispute  as  to  the 
damage  to  the  plugs  rendered  the 
whole  claim  unliquidated,  and  that 
there  was  an  accord  and  satisfaction. 
The  court  said:  "The  assumption  of 
plaintiff  that  there  was  not  and  could 
not  be  a  disputed  claim  because  the 
amount  of  plaintiff's  claim  was  ^ed 
by  contract  is  not  tenable.  The 
amount  due  the  plaintiff  was  as  much 
in  dispute,  by  virtue  of  the  claim  made 
by  the  city  for  repairs  to  the  fire  and 
water  plugs,  as  if  the  plaintiff  had 
failed  in  some  essential  of  its  con- 
tract. Its  claim  cannot  be  held  as 
liquidated,  when  the  balance  due  it 
was  fairly  in  dispute  as  to  the  amount 
of  set-off  the  city  claimed." 

And  this  case  was  followed  in  An- 
drews V.  W.  R.  Stubbs  Contracting  Co. 
(1903)  100  Mo.  App.  599,  75  S.  W..178, 
where  there  was  held  to  be  an  accord 
and  satisfaction,  it  appearing  that  the 
defendant  bought  a  quantity  of  oats 
for  a  certain  sum,  and  claimed  a  short- 
age, and  deducted  a  sum  therefor,  and 
sent  a  check  for  the  balance  with  a 
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LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY,  Appt, 

V. 

WINPORD  WRIGHT. 


SAME,  Appt., 

V. 

JOSEPH  BARR,  Admr.,  etc-,  of  Winf ord  Wright 

Kentucky  Court  of  Appeals '^  March  21,  1010, 

(183  Ky.  634,  210  S.  W.  184.) 

Proximate  cause  —  failure  to  warn  of  danger  from  creosote  —  internal 
injuries. 

1.  The  mere  fact  that  there  is  no  proof  that  internal  injuries  might 
have  been  foreseen  as  an  ordinary  or  natural  consequence  of  the  failure 
of  a  master  to  warn  his  servant  of  the  danger  of  applying  creosote  to 
timber  does  not  warrant  the  court  in  holding  that  such  injuries  were  not 
proximate  results  of  neglect  to  warn. 

[See  note  on  this  question  beginning  on  page  488.] 

Evidence  —  weight  —  certificate  as  to 
cause  of  death. 

2.  The  certificate  of  an  attending 
physician  that  one  died  of  tuberculo- 
sis cannot  be  accepted  in  a  court  of 
justice  for  more  than  his  opinion  that 
such  was  the  cause  of  death. 


New   trial  —  newly  discovered   evi- 
dence —  cause  of  death. 

3.  That  one  suing  for  injuries  by 
the  alleged  negligence  of  another  was 
suffering  from  tuberculosis  at  the  time 
of  trial,  upon  which  the  evidence  is 
conflicting,  is  not  established  by  the 
certificate  of  his  attending  physician 
that  he  died  of  that  disease  three 
months  later,  although  knowledge  as 
to  duration  of  the  disease  was  want* 
ing  so  as  to  warrant  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

[See  20  R.  C.  L.  290,  294,] 

Trial  —  contradictory      evidence  — 
jury. 

4.  Issues  upon  which  the  evidence 
is  contradictory  must  be  submitted  to 
the  jury. 

Damages  —  proximate  result  of  in- 
jury. 

5.  The  damages  which  are  recov- 
erable from  negligence  must  be  such 
as  are  the  natural  and  reasonable  re- 
sult of  defendant's  act,  and  the  con- 
sequences must  be  such  as,  in  the 
ordinary  course  of  things,  would  fol- 
low from  the  act,  and  can  reasonably 
be  anticipated  as  a  result. 

[See  22  R.  C.  L.  119.] 


Trial  —  jury  —  proximate  result  of 
negligence. 

6.  The  jury  must  decide  what  part 
of  the  consequences  proved  to  have 
followed  directly,  and  without  inter- 
vening cause,  from  a  negligent  act 
complained  of,  are  the  proximate  re- 
sult of  the  established  negligence. 

[See  22  R.  C.  L.  148-150.] 

Negligence  —  actionable  —  antici- 
pated injury. 

7.  To  render  negligence  actionable 
it  is  necessary  only  that  some  injury 
ought  to  have  been  reasonably  antici- 
pated from  it. 

[See  20  R.  C.  L.  13.] 

— -  liability  for  result 

8.  When  actionable  negligence  has 
been  established,  the  tort-feasor  is  lia- 
ble for  all  consequences  that  proxi* 
mately  result,  without  regard  to  just 
what  injuries  he  ought  to  have  antici- 
pated. 

[See  22  R.  C.  L.  125.] 

Proximate  cause  —  ability  to  foresee 
consequences. 

9.  When  failure  to  perform  a  dutT 
has  been  established,  tiie  proximate 
result  and  amount  of  recovery  de- 
pend upon  the  evidence  oi  direct  se- 
quences, and  not  upon  defendant's 
foresiifht. 

[See  22  R.  C.  L.  125,  126.] 

Trial  —  instruction  —  absence  of  evi- 
dence. 

10.  Requested    instructions    should 


LOUISVILLE  &  N. 

ilSS  Ky.  SSh 

not  be  given  if  not  supported  by  evi- 
dence. 

[See  14  R.  C.  L.  786.] 

Master  and  servant  —  knowledge  of 
danger  —  successive  days'  wmrk. 

11.  The  mere  fact  that  one  injured 
by  i^orking  with  creosote  for  two  days 
suffered  some  inconvenience  on  the 
first  evening  is  not  sufficient  to  charge 
him,  as  matter  of  law,  with  knowledge 
of  the  danger,  on  the  theory  that  his 
injuries  were  caused  by  continuing 
work  on  the  second  day. 

[See  18  R.  C.  L.  639.] 

Evidence  —  burden  of  proof  —  igno- 
rance of  danger. 

12.  One  injured  by  working  in  creo- 
sote* who  makes  ignorance  of  the  dan- 
ger on  his  part  an  element  of  his  cause 


R.  CO.  V.  WRIGHT.  479^ 

210  8,  W,  18^.) 

of  action,  must  prove  it  in  order  to  re- 
cover. 

[See  18  R.  G.  L.  630,  631.] 

Appeal  —  objection  to  instruction  -^ 
offer  of  correct  instruction* 

13.  One  objecting  to  the  insuffi- 
ciency of  an  instruction  given  the  jury 
on  his  behalf  must  offer  one  in  correct 
form  to  be  able  to  raise  the  question, 
on  appeal. 

[See  2  R.  C.  L.  75.] 

-~  omission  of  element  of  cause  of  ac- 
tion. 

14.  An  offer  of  a  correct  instruction 
is  not  necessary  to  preserve  for  re- 
view, on  appeal,  an  objection  to  an  in- 
struction presenting  plaintiff's  theory 
of  the  case,  which  omits  a  necessary 
element  to  his  cause  of  action. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Frankr 
lin  County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  defendant's  negligent 
failure  to  warn  him  of  danger.    Reversed. 

Appeal  by  petitioner  from  a  judgment  of  the  Circuit  Court  for  Frank- 
lin County  sustaining  a  demurrer  to  and  dismissing  a  petition  filed  by  it 
for  a  new  trial.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Benjamin  D.  Warfield  and     N.  R.  Co.  v.  Wathen,  22  Ky.  L.  Rep. 


Guy  H.  Briggs,  for  appellant : 


82,  49  S.  W.  185 ;  Louisville  &  N.  R.  Co. 


The  petition  does  not  state  a  cause  ^  v.  Warfield,  30  Ky.  L.  Rep.  352,  98  S. 


of  action. 

Pinkley  v.  Chicago  &  E.  I.  R.  Co. 
246  111.  370,  35  L.R.A.(N.S.)  679,  92 
N.  E.  896,  1  N.  C.  C.  A.  480;  Gosney  v. 
Louisville  &  N.  R.  Co.  169  Ky.  323, 
L.R.A.1916E,  458,  183  S.  W.  538;  Pecos 
&  N.  T.  R.  Co.  V.  Collins,  —  Tex.  Civ. 
App.  — ,  173  S.  W.  250;  Corcoran  v. 
Wanamaker,  185  Pa.  496,  39  Atl.  1108, 
4  Am.  Neg.  Rep.  341. 

Defendant  is  not  liable  for  Dr. 
Fish's  medical  treatment  of  plaintiff. 

Louisville  &  N.  R.  Co.  v.  Foard,  104 
Ky.  462,  47  S.  W.  342;  Ballard  v. 
Chesapeake  &  O.  R.  Co.  144  Ky.  476, 
139  S.  W.  771,  2  N.  C.  C.  A.  378 ;  Chesa- 
peake &  O.  R.  Co.  V.  Wiley,  134  Ky.  461, 
121  S.  W.  402. 

The  jury,  under  the  evidence,  could 
do  nothing  more  than  guess  as  to 
whether  the  condition  of  which  plain- 
tiff complained  was  due  to  his  hand- 
ling the  creosoted  ties,  or  was  due  to 
other  causes.  And  it  was,  therefore, 
inadmissible  for  the  court  to  leave  it 
to  the  jury  to  guess  away  the  defend- 
ant's rights. 

Thomas  v.  Eminence  Distilling  Co. 
151  Ky.  29,  151  S.  W.  47;  Louisville  & 


W.  313 ;  Louisville  &  N.  R.  Co.  v.  Cecil, 
145  Ky.  271,  140  S.  W.  186. 

Plaintiff  is  not  entitled  to  recover, 
for  the  reason  that  even  if  defendant 
knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  a  person 
handling  creosoted  timbers  might  re- 
ceive slight,  temporary,  external  burns 
as  a  result  thereof,  yet  defendant 
could  not  have  known  that  they  would 
injure  such  person  internally,  as  plain- 
tiff claims  he  was  injured. 

Gosney  v.  Louisville  &  N.  R.  Co.  169 
Ky.  323,  L.R.A.1916E,  458,  183  S.  W. 
538 ;  Pinkley  v.  Chicago  &  E.  L  R.  Co. 
246  111.  370,  35  L.R.A.(N.S.)  679,  92 
N.  E.  896,  1  N.  C.  C.  A.  480;  Pecos  & 
N.  T,  R.  Co.  V.  Collins,  —  Tex.  Civ. 
App.  — ,  173  S.  W.  250. 

In  order  to  recover  for  loss  of  time 
and  for  medical  expenses,  it  is  neces- 
sary both  to  allege  and  prove  them. 

Lexington  R.  Co.  v.  Johnson,  139 
Ky.  323,  122  S.  W.  830;  Lexington  R. 
Co.  V.  Britton,  130  Ky.  676,  114  S.  W. 
295;  Central  Kentucky  Traction  Co.  v. 
Chapman,  130  Ky.  342,  113  S.  W.  438; 
Louisville  &  N.  R.  Co.  v.  Stewart,  163 
Ky.  168,  173  S.  W.  757;  Illinois  C.  R. 
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Co.  V.  Heeler,  142  Ky.  772,  135  S.  W. 
305;  Blue  Grass  Traction  Co.  v.  Ingles, 
140  Ky.  488,  181  S.  W.  278. 

A. new  trial  should  have  been  grants 
ed. 

Anshutz  V.  Louisville  R.  Co.  152  Ky. 
741,  45  L.R.A.(N.S.)  87,  154  S.  W.  13, 
4  N.  C.  C.  A.  94;  Mason  v.  Meloan,  165 
Ky.  582,  177  S.  W.  435;  Smith  v.  Chap- 
man, 153  Ky.  70,  154  S.  W.  915;  Na- 
tional Concrete  Constr.  Co.  v.  Duvall, 
153  Ky.  394,  155  S.  W.  757. 

Messrs.  James  H.  Polsgrove,  Leslie 
W.  MorriSy  and  Scott  &  Hamilton  for 
appellees. 

Clarke,  J.,  delivered  the  opinion 
of  the  court: 

On  July  6  and  7,  1916,  Winford 
Wright,  employed  as  a  section  hand 
for  the  Louisville  &  Nashville  Rail- 
road Company,  at  the  direction  of 
the  jsection  boss,  helped  unload  at 
Jett  Station  ties  that  had  been 
treated  with  creosote  oil.  In  the 
following  March  he  filed  the  first  of 
these  actions  to  recover  for  injuries 
alleged  to  have  been  sustained  as  a 
result  of  defendant's  negligence  in 
failing  to  warn  him  of  the  danger 
in  handling  such  ties,  which  work 
he  alleged  was  dangeroud  to  his 
health  and  person,  of  which  defend- 
ant knew  or  ought  to  have  known, 
but  of  which  he  did  not  know. 

Defendant's  answer  traversed 
the  allegations,  of  the  petition,  and, 
in  separate  paragraphs,  pleaded 
assumed  risk,  contributory  negli- 
gence, and  that  if  plaintiff  was  in- 
jured, which  was  denied,  it  "was 
not  a  probable  consequence  that 
would  usually  or  ordinarily  result 
from  handling  ties  that  had  been 
treated  with  creosote  oil,"  but  "was 
due  from  some  idiosyncrasy  or  pe- 
culiar susceptibility  i)ossessed  by 
him,  and  which  does  not  exist  in  the 
ordinary  run  of  men,''  and  which 
was  not  known,  and  could  not  have 
been  known  by  the  exercise  of  ordi- 
nary care,  by  defendant.  A  reply 
traversed  the  allegations  of  the 
answer. 

A  trial  on  September  18,  1917, 
resulted  in  a  judgment  for  $6,000  in 
favor  of  the  plaintiff,  from  which 
judgment  the  first  appeal  is  prose- 
cuted. 


On  December  20,  1917,  the  plain- 
tiff died,  and  the  defendant  brought 
suit  against  his  administrator  for 
a  new  trial,  in  which,  after  setting 
out  the  facts  with  reference  to  the 
former  trial,  it  is  alleged: 

"Plaintiff  says  that  one  of  the 
issues,  and  the  principal  issue,  on 
the  trial  of  the  said  action  of  Win- 
ford  Wright  against  the  Louisville 
&  Nashville  Railroad  Company  at 
said  term  of  this  court,  was  the 
nature  of  plaintiff's  disease,  and  the 
question  of  whether  or  not  that  dis- 
ease was  the  result  of  the  handling 
of  the  creosote  ties. 

"The  plaintiff  states  that  it  was 
admitted  by  both  plaintiff  and  de- 
fendant in  that  action  that  tuber- 
culosis was  not  and  could  not  be  the 
result  of  the  handling  of  the  creo- 
sote ties,  and  the  defendant  con- 
tended that  the  plaintiff  then  had, 
and  had  had  prior  to  the  institution 
of  this  action,  tuberculosis  of  the 
lungs,  and  the  plaintiff  denied  this, 
and  said  he  was  suffering  from 
creosote  poisoning,  which  affected 
his  liver,  muscles,'  nerves,  and  eyes. 

"Plaintiff  states  that  on  the  issues 
thus  formed  a  great  deal  of  medical 
'testimony  was  taken.  All  of  the 
plaintiff's  medical  witnesses  testi- 
fied positively  that  he  had  no  form 
of  tuberculosis,  and  could  not  have 
contracted  same  as  the  result  of 
handling  creosoted  ties.  The  de- 
fendant's medical  witnesses  all  tes- 
tified that  he  had  tuberculosis,  but 
that  he  could  not  have  contracted  it 
from  the  handling  of  creosoted  ties. 

"Plaintiff  states  that  after* the 
term  of  court  in  which  this  plain- 
tiff's motion  and  ground  for  new 
trial  was  overruled  on  December 
20,  1917,  the  said  Winford  Wright 
died,  and  died,  as  this  plaintiff  can 
and  will  prove,  of  tuberculosis  of 
the  lungs. 

"Plaintiff  stetes,  that  he  is  able 
to  prove  this  fact  by  Dr.  Warren 
Monf  ort,  who  on  the  22d  day  of  De- 
cember, 1917,  certified  that  fact  to 
the  registrar  of  vitel  statistics  of 
the  stete  board  of  health  of  the  com- 
monwealth of  Eentud^,  a  copy  of 
which  certificate  is  filed  herewith. 
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''Plaintiff  says  that  in  the  natural 
course  of  events  it  did  not  know 
these  facts,  and  could  not  have 
known  these  facts,  until  after  the 
term  of  this  court  had  come. to  an 
end  and  the  court  had  finally  ad- 
journed for  said  term,  and  that  it 
is  now  willing,  able,  and  ready  to 
prove  the  facts  above  set  forth. 

'^Wherefore  the  plaintiff  prays 
that  this  court  set  aside  the  judg- 
ment entered  heretofore  in  this 
case,  and  grant  this  plaintiff  a  new 
trial  in  that  case." 

A  certified  copy  of  the  report  of 
the  attending  physician,  Dr.  War- 
ren Monfort,  to  the  registrar  of 
vital  statistics,  is  filed  as  an  ex- 
hibit, in  which  it  is  stated:  "The 
cause  of  death  was  as  follows: 
Tuberculosis  of    lungs.    Duration: 

years,    mos.    ds. 

Don't  know.    Contributory:    Don't 
know." 

A  demurrer  was  sustained  to  this 
petition  for  a  new  trial,  and  the  pe- 
tition dismissed,  from  which  judg- 
ment the  railroad  company  is  also 
appealing;  the  two  appeals  by 
agreement  being  heard  together, 
and  we  shall  first  dispose  of  the 
latter. 

It  is  insisted  by  counsel  for  the 
company  that,  since  the  demurrer 
admits  aU  facte  pleaded,  d^ath  from 
tuberculosis  is  established  upon 
newly  discovered  evidence,  and  that 
fact  is  so  conclusive  of  the  issue 
tried  and  decided  adversely  to  it  as 
to  furnish  ground  for  a  new  trial ; 
but  is  the  fact  that  decedent  died  of 
tuberculosis  three  months  after  the 
trial,  if  admitted,  conclusive  or  con- 
vincing proof  that  he  had  that  dis- 
ease at  the  time  of  the  trial,  as 
testified  by  medical  witnesses  for 
defendant,  but  denied  by  about  the 
same  number  of  physicians  who 
testified  for  the  plaintiff,  who  stat- 
ed he  was  then  suffering  from  sys- 
temic poisoning  resultant  from 
absorption  of  creosote  ?  It  is  not  al- 
leged in  the  petition  that  this  is  true 
or  could  be  proved,  and  we  would 
hardly  risk  the  statement  that  cuch 
a  fact  is  a  matter  of  common  knowl- 
edge; but,  further  than  this,  the  pe- 
4  A.L.R.— 31. 
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tition  states  the  newly  discovered 
evidence  to  be  the  report  of  the  at- 
tending physician,  which  surely 
cannot  be  accepted 

for  more   than  his  ^eiSKl*"" 
opinion    that    dece-  cert  men  te  «• 
dent  died  of  tuber-  SlaTh?''  ""* 
culosis,      especially 
since  he  states  he  does  not  know  the 
duration  or  any  contributory  cause 
of  the  disease,  and  there  is  no  al- 
legation or  statement  indicating  any 
conclusive  test  or  post  mortem  ex- 
amination, or  by  what  means  this 
opinion  or  conclusion  was  reached. 
Hence  we  think  the  fact  admitted 
upon   demurrer   to  the   petition  is 
that    Wright    died  of  tuberculosis 
three  months  after 
the  trial,  as  could  newi^'discoT- 

be    shown    by   the  liSJe^H^deauT. 
evidence      of      Dr. 
Monfort,  who  knows  nothing  of  the 
duration  or  contributing  causes  of 
the  disease. 

This  new  evidence  certainly  does 
not  bring  the  case  within  the  rule 
announced  in  Anshutz  v.  Louisville 
R.  Co.  152  Ky.  741,  45  L.R.A.(N.S.) 
87,  154  S.  W.  13,  4  N.  C.  C.  A.  94, 
chiefly  relied  upon  by  appellant, 
where  a  female,  after  recovering 
damages  for  ne^igence  which  was 
held,  upon  conflicting  proof,  to  "have 
rendered  her  barren,  gave  birth  to  a 
child;  nor  is  the  newly  discovered 
evidence  of  the  decisive  character 
held  to  be  necessary  to  warrant  a 
new  trial  in  the  other  cases  cited; 
Mason  v.  Meloan,  165  Ky.  682,  177 
S.  W.  435 ;  Smith  v.  Chapman,  153 
Ky.  70,  154  S.  W-  915,  and  National 
Concrete  Constr.  Co.  v.  Duvall,  153 
Ky.  394,  156  S.  W.  757.  Hence  the 
court  did  not  err  in  sustaining  the 
demurrer  to  the  petition  for  a  new 
triid,  and  the  judgment  in  that  case 
is  affirmed. 

2.  For  reversal  of  the  original 
judgment,  it  is  urged  first  and 
principally  that,  under  the  allega- 
tions of  the  petition  and  the  proof, 
damages  for  only  temporary  or  ex- 
ternal, and  not  permanent  or  in- 
ternal, injuries  should  have  been 
allowed.  We  do  not  deem  it  neces- 
sary to  discuss  separately  the  alle- 
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gations  of  the  petition,  which  we 
consider  sufficient  to  support  the 
verdict,  because  the  whole  question 
is  presented  by  a  consideration  of 
the  evidence.  The  only  negligence 
alleged  or  supported  by  proof  is  the 
failure  of  defendant  to  warn  plain- 
tiff of  any  danger  incident  to  hand- 
ling creosoted  ties,  of  which  fact  the 
evidence  is  quite  contradictory,  as 
it  is  upon  the  questions  of  whether 
or  not  there  was  any  such  danger, 
and  whether  the  defendant  had 
Trial-  knowledge    of    any 

contradietorr  such  danger.  So 
eind«ce-jnry.     these    questions    of 

fact  were  properly  submitted  to  the 
jury.  The  real  controversy  is  about 
the  extent  of  the  danger  and  the 
consequences  of  the  neglect  to 
warn,  if  the  jury  believed,  from  the 
conflicting  evidence,  there  was  dan- 
ger of  which  the  defendant  knew 
and  failed  to  warn  plaintiff ;  and,  as 
the  jury  found  for  plaintiff ,  we  shall 
assume  for  the  purposes  of  this  dis- 
cussion there  was  danger  of  in- 
jury, at  least  externally,  to  persons 
handling  creosoted  ties,  and  the  de- 
fendant knew  of  the  danger  of  ex- 
ternal injuries,  and  failed  to  warn 
plaintiff  thereof.  There  is,  how- 
ever,, no  proof  that  defendant  or  its 
agents  had  actual  knowledge  that 
there  was  any  danger  of  internal 
injuries  from  handling  creosoted 
ties,  and  its  evidence  is  uncontra- 
dicted that  this  is  the  first  instance 
of  internal  injuries  from  such  work, 
if  such  it  is,  that  has  come  to  the 
knowledge  of  its  agents  and  several 
disinterested  witnesses,  although 
experienced  for  many  years  in 
handling  ties  and  other  timber 
treated  with  creosote  oil  produced 
from  coal  tar  as  a  preservative,  just 
as  in  this  case.  We  shall,  therefore, 
also  assume,  but  do  not  decide,  that 
defendant  could  not,  by  the  exer- 
cise of  ordinary  care,  have  known 
there  was  danger  of  internal  in- 
juries from  such  work,  although  it 
was  shown  by  the  evidence  that 
technical  works  upon  materia  med- 
ica  record  the  possibility  of  sys- 
temic poisoning  by  absorption 
through  the  pores  of  the  skin,  from 


contact  with  coal  tar  creosote,  or 
from  inhalation  of  the  fumes  there- 
from, and  counsel  for  defendant 
have  cited  two  cases  from  courts 
of  last  resort,  one  from  Illinois,  de- 
cided in  1910,  and  the  other  from 
Texas,  decided  in  1915,  in  both  of 
which  such  resulte  were  established 
to  the  satisfaction  of  the  juries^ 
from  which  it  might  well  be  ar^ed 
defendant  could  have  known,  and 
ought  to  have  foreseen,  possibility 
of  internal  as  well  as  external  in- 
jury. We  shall  further  assume  for 
the  moment  that  plaintiff  did  not 
know  of  any  danger  from  such 
work,  because  omitted  from  the  in- 
struction defining  his  right  of  re- 
covery, although  a  controverted 
necessary  element  of  such  right,  and 
about  which  the  evidence  was  con- 
flicting. 

Thus  stripped,  our  inquiry  is  re- 
duced to  whether  or  not  the  defend- 
ant, with  knowledge  that  the  work 
required  of  plaintiff  was  liable  to 
cause  him  some  injury,  of  which  he 
did  not  know,  and  having  failed  to 
warn  him  of  any  danger,  is  liable 
for  whatever  injury  he  sustained, 
as  is  contended  by  counsel  for  plain- 
tiff, or  is  liable  only  for  such  in- 
juries as  the  defendant,  in  the  exer- 
cise of  ordinary  care,  ought  to  have 
known  might  result,  as  is  contended 
by  counsel  for  the  defendant.    The 
two     cases     cited     by     defendant 
(Pinkley  v.  Chicago  &  E.  I.  R.  Co. 
246  m.  370,  35  L.R.A.(N.S.)    679, 
92  N.  E.  896, 1  N.  C.  C.  A.  480,  and 
Pecos  &  N.  T.  R.  Co.  v.  Collins,  — 
Tex.  Civ.  App.  — ,  173  S.  W.  250) 
are  exactly  in  point  and  sustain  its 
contention,  although  from  the  for- 
mer opinion  three  members  of  the 
court    dissented.    Both    of    iheae 
cases,  the  latter  basing  ite  decision 
upon  the  former,  held  that  for  con- 
stitutional  disorders    or    systemic 
poisoning, — ^that  is,  the  internal  ef- 
fects,  which   constitute  the    chief 
ground  of  complaint  iand  basis  of 
recovery  in  both  cases, — ^no  recov- 
ery can  be  had,  for  the  reason  that 
such  consequences  were  not,  in  law, 
the  proximate  resulte  of  the  negli- 
gence of  the  railroad  company  in  re- 
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guiriiiff  their  employees  to  handle 
creoBoted  ties  without  warning 
them  of  the  danger,  because  the 
danger  of  such  intenial  effect  was 
not  shown  to  have  been  known,  or 
that  it  could  have  been  known  by 
the  exercise  of  ordinary  care,  to 
have  been  liable  to  result,  and  was 
not,  therefore,  a  natural  or  probable 
consequence  of  the  negligence  that 
ought  to  have  been  foreseen  in  the 
light  of  the  attending  circum^ 
stances.    Both  cases  are  based  upon 

the  general  rule 
»^Til't7  that    the    damages 

f«i«!l**'  which  are   recover- 

able  for  negligence 
must  be  such  as  are  the  natural  and 
reasonable  result  of  defendant's  act, 
and  the  consequences  .must  be  such 
as,  in  the  ordinary  course  of  things, 
would  flow  from  the  acts,  and  can 
be  reasonably  anticipated  as  a  re- 
sult thereof. 

This  court,  in  the  case  of  Gosney 
V.  Louisville  &  N.  R.  Co.  169  Ky. 
323,  L.R.A.1916E,  458,  183  S.  W. 
538,  after  a  careful  examination  of 
the  authorities  from  many  juris- 
dictions, stated  the  rule  thus:  ''It 
is  generally  held  that,  in  order  to 
warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton 
wrong,  is  the  proximate  cause  of 
an  injury,  it  must  appear  that  the 
injury  was  a  natural  and  probable 
consequence  of  the  negligence,  or 
wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of 
the  attending  circumstances." 

While  this  language  is  broad 
enough  to  give  support  to  the  de- 
fendant's contention,  it  must  be  re- 
membered that  it  is  a  statement 
of  a  general  rule,  and  as  such  is 
possibly  as  accurate  as  could  have 
been  employed;  at  least,  it  is  the 
accepted  statement  of  the  general 
rule.  An  examination  of  the  case, 
however,  will  show  that  the  rule 
was  applied,  as  is  usually  the  case, 
simply  to  show  that  the  defendant 
incurred  no  liability,  where  no 
danger  of  any  kind  to  the  plaintiff 
ought  to  have  been  foreseen  in  the 
light  of  the  attending  circum- 
stances, as  the  natural  and  probable 
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consequence  of  the  alleged  negli- 
gence or  wrongful  act,  and  this  is, 
we  apprehend,  the  full  extent  of  its 
meaning  and  correct  application, 
since  otherwise  it  will  not  fit  in  har- 
moniously with  many  decisions  of 
this  court  as  well  as  others,  holding 
that,  where  injury  ought  to  have 
been  foreseen  and  anticipated  from 
a  negligent  act,  the  defendant  is 
liable  not  only  for  such  conse- 
quences as  it  knew,  or  in  the  exer- 
cise of  ordinary  care  ought  to  have 
known,  might  result  from  its  negli- 
gence, but  for  all  consequences  that, 
free  from  intervening  causes,  proxi- 
mately result,  regardless  of  whether 
or  not  the  particular  consequences 
that  did  result  ought  to  have  been 
anticipated. 

In  the  Gosney  Case,  as  in  Gould 
V.  Slater  Woolen  Co.  147  Mass.  315, 
17  N.  E.  581,  cited  in  the  Pinkley 
Case  as  sustaining  its  conclusions, 
the  act  complained  of  was  not  ac- 
tionable negligence,  because  no  in- 
jurious consequences  to  the  plaintiff 
ought  to  have  been  anticipated  as 
the  natural  and  probable  result 
thereof,  and  the  general  rule  as 
stated  was  applicable,  while  in  the 
case  at  bar,  as  in  the  Pinkley  and 
Collins  Cases,  the  act  complained  of 
was  actionable  negligence,  because 
some  danger  ought  to  have  been  an- 
ticipated as  the  natural  and  prob- 
able consequence  to  plaintiff  from 
the  failure  to  warn,  and  in  our 
judgment  the  general  rule  is  not 
applicable. 

The  question  gets  down  in  the 
final  analysis  to  whether  or  not,  aft- 
er actionable  negligence  by  defend- 
ant to  the  plaintiff  has  been  estab- 
lished, the  court  or  the  jury  is  the 
proper  tribunal  to  decide  what 
parts  of  the  consequences  proved  to 
have  followed  directly,  and  without 
intervening  causes,  from  the  act 
complained  of,  are  the  proximate 
result  of  the  established  negligence. 
Of  course,  if  there  is  no  proof  that 
any  injurious  consequence  has  fol- 
lowed directly,  and  without  inter- 
vening causes,  from  the  negligence 
complained  of,  the  question  is  for 
the  court;  but,  as  we  shall  attempt 
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to  show,  if  there  is  any  evidence 
„  ,  ,  ^  that  an  established 

^j:i^\»*«t7"  condition  was  pro- 
TeSiie^ice.  ^uced  directly  and 

solely  by  the  negli- 
gence, the  question  is  for  the  jury, 
upon  all  the  evidence  and  under 
proper  instructions,  to  decide 
whether  it  is  a  proximate  result. 

Manifestly,  attempting  to  apply 
the  first  part,  and  overlooking  or 
not  agreeing  to  the  latter  part,  of 
this  proposition,  it  was  held  in  both 
the  Pinkley  and  Collins  Cases  that, 
as  a  matter  of  law,  internal  injuries 
from  handling  creosote  timber  were 
not  proximate  results  of  a  neglect 
to  warn,  simply  because  there  was 
no  proof  that  such  injuries  might 
have  been  foreseen  as  an  ordinary 
„     .     ,  or    natural    conse- 

-faiiare  to  Quence  of  a  failure 

fiS™  tU^lf^l  to  warn.  We  find 
Internal  oursclvos  uuable  to 

mjnrle,.  ^^^  ^.^.j^  tWs  COn- 

elusion,  although  within  the  letter 
of  the  general  rule,  and  although  we 
have  been  unable  to  find  any  case 
exactly  in  point  upon  all  of  its  facts 
as  are  these  two  cases;  however, 
there  are  many  analogous  cases 
from  this  and  other  courts  which 
are  not  only  not  in  harmony  with, 
but  are  directly  opposed  to,  the  con- 
clusions reached  in  the  Pinkley  and 
Collins  Cases. 

In  Louisville  &  N.  R.  Co.  v. 
Daugherty,  32  Ky.  L.  Rep.  1392,  15 
L.R.A.  (N.S.)  740,108S.W.  336,  the 
defendant  insisted  that  it  was  only 
liable  for  the  specific  discomforts, 
which  it  ought  to  have  foreseen, 
and  which  were  imposed  upon  the 
plaintiff  by  the  violation,  of  the  duty 
it  owed  her  not  to  obstruct  a  public 
crossing  for  an  unreasonable  length 
of  time,  and  that  it  was  not  liable 
for  any  aggravation  of  an  existing 
disability,  because  such  a  conse- 
quence could  not  have  been  reason- 
ably foreseen  or  anticipated  by  the 
xlefendant,  and  therefore  was  not 
the  proximate  result  of  the  negli- 
gence complained  of.  In  denying 
this  contention,  the  court  said :  "It 
is  sufiicient  to  say  that,  when  an  act 
of  negligence  has  been  committed, 


or  a  wrongful  act  done,  resulting 
in  injury  or  damage,  the  party  com- 
mitting it  will  be  responsible  for  all 
the  consequences  that  naturally  and 
reasonably  flow  from  the  negligent 
or  wrongful  act,  although  the  re- 
sult may  not  be  immediately  con- 
nected with  the  cause." 

In  the  case  of  Seckinger  v.  Phil- 
ibert  &  J.  Mfg.  Co.  129  Mo.  603,  31 
S.  W.  960,  the  Missouri  supreme 
court,  in  disposing  of  the  defend- 
ant's contention  that  it  was  not 
liable  for  tuberculosis  proved  to 
have  resulted  to  the  plaintiff  from 
being  struck  in  the  chest  by  a  piece 
of  wood,  as  the  result  of  the  de- 
fendant's negligent  act,  because  it 
could  not  have  anticipated  such  a 
consequence,  said :  "A  still  further 
contention  is  that  the  disease  of 
pulmonary  consumption  did  not  re- 
sult proximately  from  the  blow 
plaintiff  received  on  the  chest,  and 
it  was  error  to  permit  the  jury  to 
take  it  into  consideration  in  con- 
sidering of  their  verdict.  This  was 
a  question  for  the  jury  under  the 
evidence,  which  tended  to  show  that 
consumption  was  superinduced  by 
the  blow  on  the  breast.  There  was 
no  intervening  agency  in  this  ease, 
between  the  blow  on  the  chest  and 
the  consumption,  which  followed  in 
a  few  months  thereafter." 

In  Kentucky  Heating  Co.  v. 
Hood,  133  Ky.  389,  22  L.R.A.  (N.S.) 
588,  134  Am.  St.  Rep.  457,  118  S. 
W.  338,  citing  many  authorities,  we 
said : 

"It  is  not  material  whether  it 
was  in  the  contemplation  of  the 
wrongdoers  that  loss  of  business  or 
profit  would  result  to  the  injured 
party.  In  actions  for  breach  of 
contracts  the  rule  generally  held  to 
is  that  only  such  damages  can  be 
recovered  as  are  actually  sustained, 
or  such  as  it  is  reasonable  to  con- 
clude were  within  the  contempla- 
tion of  the  parties  at  the  time  the 
contract  was  entered  into.  2  Chitty, 
Contr.  p.  1324.  But  this  measure 
that  obtains  in  contracts  will  not  be 
applied  in  actions  sounding  in  tort. 
There  is  a  wide  difference  between 
the  rights  and  remedies   allowable 
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in  the  one  case  and  in  the  other.  1 
Sutherland,  Damages,  §  15. 

**It  is  the  wrongful  act  done,  and 
the  consequences  that  naturally  re- 
sult from  it,  that  the  law  looks  at 
and  holds  ^le  wrongdoer  responsible 
for.  A  person  who  commits  a  tort 
like  this  is  liable  for  all  the  damages 
that  naturally  flow  from,  and  are 
the  result  of,  this  wrongful  act,  al- 
. though  he  may  not  at  the  time  have 
given  any  thought  to  or  have  antic- 
ipated that  injurious  consequences 
mrould  follow.  It  is  no  excuse  or  de- 
fense for  the  wrongdoer  that  he  did 
not  mean  to  commit  any  wrong,  or 
did  not  know  that  any  injury  or  loss 
^would  ensue.'' 

This  ruling  was  expressly  ap- 
proved in  Louisville  &  N.  R.  Co.  v. 
Haggard,  161  Ky.  317,  170  S.  W. 
956;  Lyttle  v.  Harlan  Town  Coal 
Co.  167  Ky.  345,  180  S.  W.  519,  and 
Louisville  &  N.  R.  &  Lighting  Co. 
V.  Comley,  169  Ky.  11,  183  S.  W. 
207;  but  it  must  be  noticed  that 
cases  which  go  to  the  extent  of  hold- 
ing* the  tort-feasor  liable  for  all 
damages  which  proximately  follow, 
or  at  all,  regardless  of  whether  any 
injury  ought  to  have  been  reason- 
ably anticipated,  are  sustained  by 
reason  only  where  the  tort  amounts 
to  active  or  wanton  wrong,  such  as 
trespass  or  assault,  rather  than  or- 
dinary negligence ;  for  example,  the 
wrongful  act  complained  of  in  the 
case  at  bar  is  only  ordinary  negli- 
gence, that  is,  a  failure  to  perform 
a  duty,  and  not  an  active  invasion 
of  a  right.  Nevertheless  it  is  based 
upon  tort,  and  not  upon  a  breach  of 
contract,  and  the  damages  cannot, 
therefore,  be  limited  to  anticipated 
injuries;  but  the  right  of  action, 
being  for  ordinary  negligence,  de- 
pends necessarily  upon  the  reason- 
able anticipation  of  some  injury,  be- 
cause otherwise  there  is  no  breach 
of  duty, -and  hence  no  negligence  or 
wrongful  act. 

These  distinctions  are  frequently 
ignored  in  the  preparation  and  trial 
of  cases,  and,  as  a  consequence, 
many  decisions  may  be  found  In 
which  it  is  broadly  stated  that  only 
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such  consequences  as  ought  to  have 
been  anticipated  are  proximate  re- 
sults, without  reference  to  whether 
the  suit  is  for  damages  for  breach 
of  contract,  ordinary  negligence,  or 
active  wrong;  and  this  fact  ac- 
counts for  much  of  the  confusion 
that  exists  with  reference  to  prox- 
imate cause  and  its  proximate  re- 
sults. 

But  we  are  relieved  of  the  duty 
of  an  examination  of  the  cases  in  an 
effort  to  harmonize  or  distinguish 
them  according  to  these  distinc- 
tions, since  we  find  in  22  R.  C.  L. 
pp.  126  and  126,  a  statement  of  the 
rule,  or  rather  an  exception  to  the 
general  rule,  which  we  believe  to  be 
applicable  here,  with  citation  of  au- 
thorities, an  examination  of  which 
proves,  not  only  the  recognized 
existence  and  soundness  of  the  ex- 
ception, but  also  that  the  application 
of  the  general  rule  in  the  Pinkley 
and  Collins  Cases  was  not  in  har- 
mony with  the  decisions  in  either 
Illinois  or  Texas.  After  restating. 
the  general  rule  in  almost  the  exact 
language  employed  in  Gosney  v. 
Louisville  &  N.  R.  Co.  169  Ky.  328, 
L.R.A.1916E,  458,  183  S.  W.  538, 
the  author  proceeds :  "It  must  not 
be  supposed  that  the  principle  thus 
stated  requires  that  he  should  have 
been  able  to  foresee  the  injury  in 
the  precise  form  in  which  it  in  fact 
resulted,  or  to  anticipate  the  par- 
ticular consequence  which  actually 
flowed  from  his  act  or  omission  of 
duty.  In  other  words,  it  is  not 
necessary  to  a  defendant's  liability, 
after  his  negligence  has  been  estab- 
lished, to  show,  in  addition  thereto, 
that  the  consequences  of  his  negli- 
gence could  have  been  foreseen  by 
him ;  it  is  suflScient  that  the  injuries 
are  the  natural,  though  not  the 
necessary  and  inevitable,  result  of 
the  negligent  fault— such  injuries 
as  are  likely,  in  ordinary  circum- 
stances, to  ensue  from  the  act  or 
omission  in  question.  Consequences 
which  follow  in  unbroken  sequence, 
without  an  intervening  efficient 
cause,  from  the  original  negligent 
act,    are   natural    and   proximate; 
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and  for  such  consequences  the  orig- 
inal wrongdoer  is  responsible,  even 
though  he  could  not  have  foreseen 
the  particular  results  which  did  fol- 
low. The  test  is :  Would  ordinary 
prudence  have  suggested  to  the  per- 
son sought  to  be  charged  with  negli- 
gence that  his  act  or  omission  would 
probably  result  in  injury  to  some- 
one? It  is  otherwise,  however, 
where  there  is  an  intervening  ef- 
ficient cause,  in  itself  sufficient  to 
break  the  causal  connection  be- 
tween the  original  wrong  and  the 
injury.  The  reasoning  on  which 
this  rule  is  founded  is  that  the  law 
regards  only  the  general  character 
of  the  act,  for,  as  was  remarked: 
'When  there  is  danger  of  a  particu- 
lar injury  which  actually  occurs,  we 
must  surely  say  that  is  the  usual, 
ordinary,  natural,  and  probable  re- 
sult of  the  act  exposing  the  person 
or  thing  injured  to  the  danger.'  The 
result  seems  to  be  that,  when  the 
act  complained  of  was  such  that,  in 
view  of  all  the  circumstances,  it 
might  not  improbably  cause  dam- 
age of  some  kind,  the  doer  of  the 
act  cannot  shelter  himself  under  the 
defense  that  the  actual  consequence 
was  one  which  rarely  follows  from 
that  particular  act.  To  hold  so 
would  be  to  say  that  a  plaintiff  must 
show  similar  injuries  to  have  oc- 
curred in  the  same  manner  before  he 
could  recover.  And  it  would  lead  to 
the  anomalous  result  that  for  the 
first,  and  perhaps  the  second,  in- 
jury occurring  in  such  manner, 
there  could  be  no  recovery;  but  for 
the  third,  or  when  the  circum- 
stances ceased  to  be  peculiar  or  be- 
came familiar,  the  defendant  would 
be  liable." 

See  also  13  Cyc.  46 ;  29  Cyc.  493 ; 
Thomp.  Neg.  §  59 ;  note  at  page  810 
in  36  Am.  St.  Rep.  and  cases  cited 
on  page  665  of  6  L.R.A.  Extra  Ann. 

Anticipation  of  injury  as  a  natu- 
ral and  probable  result  has  nearly 
always  been  recognized  as  a  neces- 
sary element  of  actionable  negli- 
gence, and  correctly  so ;  but  we  sub- 
mit, in  reason  and  upon  authority, 


too,  it  is  only  necessary  to  consti- 
tute actionable  neg- 
ligence   that    some  acuommi^ 
injury      ought     to  J^"^^**** 
have   been    reason- 
ably anticipated  from  the  negligent 
act,  and  that  when  actionable  negli- 
gence has  been  established  the  tort- 
feasor is  liable  for  aJl  consequences 
that  proximately  result,  without  re- 
gard to  just  what  injuries  he  ought, 
to  have  anticipated, 
and  that  the  jury,  J^^^^^ 
rather     than      the 
court,  must  decide  from  the   evi- 
dence what  consequences  are  prox- 
imate results;  otherwise,  the  court 
invades  the  province  of  the  jury  to 
determine  the  amount  of  damages 
that    have     proximately     resulted 
from  actionable  negligence. 

In  the  case  at  bar  tiie  jury  have 
found  from  the  conflicting  evidence, 
as  they  had  the  right  to  do,  that 
plaintiff's  internal  and  permanent, 
as  well  as  his  external  and  tempo- 
rary, injuries  followed  in  unbroken 
sequence  and  solely  from  the  failure 
to  warn  plaintiff  of  any  danger. 
There  was  no  evidence  of  any  otiier 
or  intervening  cause  to  account  for 
his  change  from  a  strong,  robust 
man  at  the  time  of  the  injury,  to  a 
physical  wreck  at  the  time  of  the 
trial,  and  we  can  see  no  justifica- 
tion for  permitting  the  court  to  say 
that,  as  a  matter  of  law,  only  such 
injuries  as  the  defendant  ought  to 
have  foreseen  are  proximate  re- 
sults, although  we  can  and  do  un- 
derstand perfectly  the  reason  why 
the  court  must  say,  as  a  matter  of 
law,  there  was  no  actionable  negli- 
gence where  no  injury  ought  to  have 
been  anticipated,  because,  if  no 
injury  ought  to  have  been  fore- 
seen, there  was  no  duty  to  warn; 
but,  when  the  failure  to  perform  a 
duty  has  been  established,  the  prox- 
imate results  and  amount  of  the  re- 
covery depend  upon  the  evidence  of 
direct  sequences,  and  not  upon  the 
defendant's  fore-  p^^^,^^^^ 
sight,  and  are  for  crase^HTbiutr 
the  jury,  subject  JS-.%S«ee.. 
only  to  the  power 
and  duty  of  the  court  to  set  aside  a 


ImstraetioB 
absence  of 
erldeaee. 
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verdict  flagrantly  against  the  evi- 
dence. 

3.  It  is  also  insisted  the  court  erred 
in  refusing  instructions  C  and  D  of- 
fered by  defendant,  the  former 
eliminating  any  idiosyncrasy  or  pe- 
culiar susceptibility  of  plaintiff,  as 

a  basis  of  recovery, 
and  the  latter  lim- 
iting the  recovery 
to  external  inju- 
ries ;  but  there  was  no  proof  to  sup- 
port the  former,  which  would  not 
have  been  proper  in  any  event,  and 
the  latter  was  not  authorized,  as  we 
have  already  decided. 

4.  Another  insistence  is  that  the 
motion  for  a  directed  verdict  should 
have  been  sustained  because  of 
plaintiff's  failure  to  prove  his  al- 
leged lack  of  knowledge  of  danger; 
but  upon  this  question  the  evidence 
was  conflicting,  as  plaintiff  testified 
he  did  not  know  of  any  such  danger, 
in  which  he  was  contradicted  by 
one  of  defendant's  witnesses,  and 
although  he  admitted  some  incon- 
venience the  first  evening,  July  6th, 
^^  we  do  not  consider 

•errMt^  it      pOSSiblo      tO      SO 

inowiease^of  separate  the  two 
myi'       successive         days, 

July  6th  and  7th, 
he  was  engaged  in  this  work,  as  to 
be  able  to  say  a^  a  matter  of  law 
that  his  injuries  were  the  result  of 
the  second  day's  work,  and  that  the 
first  day's  experience  was  sufiicient 
to  establish  knowledge  of  danger; 
hence  the  court  did  not  err  in  refus- 
ing to  \s^e  the  case  from  the  jury. 
6.  Finally,  it  is  urged  the  instruc- 
tion defining  plaintiff's  right  to  re- 
cover was  prejudicially  erroneous 
in  failing  to  make  his  alleged  ignor- 
ance of  danger  an  element  of  that 
right,  and  this  was  error,  as  this 
fact  was  at  issue  upon  both  the 
pleadings  and  the  proof,  and  he 
-  ,^  could   recover   only 

terdeM  of  proof  if  tho  jury  bolieved 
tt^ii^l^T  from  the    evidence 

that  he  did  not 
blow  the  work  was  dangerous.  De- 
fendant objected  and  excepted  to 
this  instruction,  but  counsel  for 
plaintiff  insist  the    instruction   is 
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correct  as  far  as  it  goes,  and,  as  de- 
fendant offered  no 
instruction      cover-  ^ft^^^J^^  ,^ 

mg     the     point,     he    tnntrnction- 

cannot  complain  of  fiSrnction:"'** 
the  error  under  the 
thoroughly  established  rule  to  that 
effect.  The  trouble  with  this  argu- 
ment is  that  neither  the  statement 
of  fact  nor  the  rule,  though  thor- 
oughly established,  is  applicable. 
The  instruction  complained  of  pre- 
sents plaintiff's  theory  of  the  case, 
and  in  so  doing  ^«...,««  ^, 
omits  a  necessary  element  of 
element  of  his  cause  «•—•«•«"•«• 
of  action  and  right  to  recover,  and 
all  that  the  defendant  needed  to  do 
to  save  the  question  of  any  defect 
therein  was  to  object  and  except, 
since  it  was  under  no  duty  to  sup- 
ply omissions  or  correct  mistakes  in 
the  instruction  for  his  adversary. 
The  rule  relied  upon  refers  only  to 
instructions  presenting  the  theory 
of  the  party  objecting,  who,  to  save 
an  omission,  must  not  only  object 
and  except,  but  offer  an  instruction 
covering,  though  incorrectly,  the 
point  omitted.  See  Louisville  H.  & 
St.  L.  R.  Co.  v.  Roberts,  144  Ky. 
824, 139  S.  W.  1073,  for  a  statement 
of  the  rule ;  also  Lexington  &  E.  R. 
Co.  V.  Crawford,  155  Ky.  723,  160 
S.  W.  267;  Hobson,  Instructions  to 
Juries,  S  41,  and  cases  there  cited. 
It  would  not  do  to  say  an  instruc- 
tion presenting  an  adversary's 
theory  of  the  cases  was  correct  as 
far  as  it  goes,  or  correct  in  any 
sense,  if  it  did  not  go  far  enough 
to  present  all  essential  elements  of 
his  right  to  recover,  and  to  apply 
the  rule,  as  plaintiff  Beeks  to  do 
here,  and,  as  was  said  in  Cincinnati 
N.  O.  &  T.  P.  R.  Co.  V.  Martin,  146 
Ky.  262,  142  S.  W.  410,  might  be 
done  under  similar  circumstances, 
although  the  case  was  in  fact  af- 
firmed because  the  omitted  part 
complained  of  was  not  essential, 
would  place  upon  the  defendant, 
not  only  the  duty  of  seeing  that  its 
defense  was  properly  presented,  but 
also  the  duty  of  showing  the  plain- 
tiff and  the  court  how  his  right  of 
recovery  ought  to  be  presented  to 


488 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L,R. 


the  jury.  Such  a  duty  cannot  be 
imposed  upon  an  adversary^  and  the 
rule  under  consideration  cannot  be 
carried  to  that  length,  without  do- 
ing violence  to  every  recognized 
rule  of  practice.  As  this  error  per- 
mitted a  recovery,  regardless  of  a 


necessary  element  of  the  right  to 
recover,  which  was  in  issue,  it  was 
necessarily  prejudicial. 

Wherefore  the  judgment  in  the 
original  case  is  reversed,  and  the 
cause  remanded  for  another  trial 
consistent  herewith. 


ANNOTATION. 

Liability  of  master  for  injury  to  servant  from  unknown  danger  where  he 

failed  to  inform  him  of  known  danger. 


It  is  to  be  noted  that  the  question 
under  discussion  assumes  that  the 
master  was  not  chargeable  with  knowl- 
edge of  the  danger  of  injury  from  in- 
ternal poisoning,  and  the  cases  con- 
sidered herein  are  also  based  upon 
this  assumption.  The  correctness  of 
this  assumption  is  not  considered  here- 
in, although  apparently,  in  the  report- 
ed case  (Louisville  &  N.  R.'Co.  v. 
Wright,  ante,  478),  the  court  was 
doubtful  as  to  whether  it  should  not 
be  a  question  for  the  jury  to  determine 
whether  or  not  the  master  was  charge- 
able with  knowledge  of  the  danger  of 
internal  poisoning.  Although  not 
within  the  scope  of  this  note,  a  case  of 
interest  upon  this  point  is  Thompson 
V.  United  Laboratories  Co.  (1915)  221 
Mass.  276,  108  N.  E.  1042,  which  dis- 
cusses the  rule  as  to  the  duty  of  a 
master  engaged  in  a  business  inher- 
ently dangerous  to  the  life  and  health 
of  his  employees,  to  inform  himself  of 
the  extent  and  character  of  the  dan- 
ger, where  these  are  matters  of  scien- 
tific knowledge  possessed  by  men  of 
general  education  and  information, 
and  inform  his  employees  thereof. 

It  is  to  be  noted  that  several  of  the 
cases    cited    in    the    reported    case 

(Louisville  &  N.  R.  Co.  v.  Wright) 
involved  the  question  of  the  liability 
of  the  master  for  aggravation  of  the 
injuries  of  the  servant,  where  the  for- 
mer was  guilty  of  negligence  as  to  the 
original  injury  which  rendered  him 
liable  to  compensate  therefor.  This 
class  of  cases  is  not  included  in  the 
note.  Their  application  to  the  ques** 
tion  under  consideration  may  be 
doubted,  for  the  question  here  consid- 
ered raises  a  very  different  question, 
that  is,  as  to  whether  or  not  the  neg- 


ligence of  the  employer  in  failing  to 
inform  the  employee  of  a  danger 
known  to  the  former,  and  unknown  to 
the  latter,  will  render  the  employer 
liable  to  the  employee  for  an  injury 
resulting  from  a  danger  unknown  to 
either  party. 

But  few  cases  have  presented  the 
exact  point  here  raised.  The  few  that 
have  considered  this  point,  in  sub- 
stance, are  in  harmony  with  the  hold- 
ing in  Louisville  &  N.  R.  Co.  v. 
Wright,  to  the  effect  that  the  master 
may  be  liable  to  a  servant  for  injuries 
due  to  an  unknown  danger,  where  he 
negligently  failed  to  inform  the  serv- 
ant of  a  danger  from  the  same  physical 
source,  of  which  he  had  knowledge, 
and  as  to  which  the  servant  was  ig- 
norant. 

A  valuable  case  upon  this  point  is 
Boin  V.  Spreckels  Sugar  Co.  (1909)  156 
Cal.  612,  102  Pac.  937.  In  this  case, 
an  employee  of  a  sugar  factory  was 
put  to  work  shaking  out  of  a  press  ma- 
terial which  had  formed  into  cakes  or 
slabs,  of  the  contents  of  which  he  was 
ignorant,  no  warning  having  been 
given  to  him  of  any  danger  in  handling 
the  substance ;  after  about  two  weeks 
of  this  work,  he  was  ordered  to  clear 
out  the  tubs  of  the  mixing  tank  which 
had  been  used  to  mix  syrup,  water, 
and  lime,  which  had  formed  the  ma- 
terial he  had  previously  been  hand- 
ling; he  was  not  warned  by  the  mas- 
ter of  any  dangers  incident  to  this  new 
employment,  and  he  did  not  know  that 
he  was  working  in  a  tank  in  which 
there  was  a  caustic  solution  containing 
lime;  after  working  at  this  task  some 
two  or  three  days,  and  while  at  such 
work,  some  of  the  liquid  in  the  tub, 
either  by  an  explosion  or  some  other 
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force,  was  blown  or  splashed  into  one 
of- his  eyes,  causing  him  to  lose  the 
sight  thereof.  The  court  said  that,  un- 
der these  circumstances,  it  could  not 
say  as  a  matter  of  law  that  the  plain- 
tiff assumed  the  risks  incident  to  his 
temporary  occupation,  and  it  was  held 
to  be  the  duty  of  the  defendant  to 
warn  the  plaintiff  of  the  dangers  at- 
tending the  work  in  the  tank,  and  the 
failure  to  give  such  admonition  con^ 
stituted  negligence  on  the  part  of  the 
defendant.  In.  holding  the  defendant 
liable,  the  court  considered  the  point 
as  to  whether  or  not  the  liability  of 
the  defendant  could  be  based  upon  its 
failure  to  warn  the  plaintiff  of  the 
danger  concededly  known  by  it.  The 
court,  upon  this  point,  said  that  the 
plaintiff  invoked  the  rule  "that,  while 
a  master  must  inform  the  servant  of 
latent  and  extraneous  dangers,  this 
applies  only  to  those  perils  of  which 
the  employer  has,  or  by  the  exercise 
of  ordinary  care  should  have,  knowl- 
edge. It  is  urged  upon  us  with  much 
force  that,  there  never  having  been  an 
explosion  in  the  tank  prior  to  the  time 
of  plaintiff's  injury,  defendant  could 
not  be  charged  with  the  duty  of  warn- 
ing anyone  against  such  an  explosion. 
This  presupposes  an  explosion,  as  the 
means  whereby  the  mordant  liquid 
was  projected  into  Boin's  eye,  but 
there  is  a  conflict  of  evidence  upon 
this  point.  It  really  makes  no  differ- 
ence what  means  operated  to  propel 
the  solution  into  plaintifTs  eye  (pro- 
vided, of  course,  plaintiff  was  exer- 
cising due  care  and  caution),  if  the 
defendant  was  negligent  in  failing  to 
instruct  its  employee  with  reference 
to  the  caustic  property  of  the  liquid. 
It  may  be  that  the  small  quantity  of 
lime,  sifting  from  the  bolter  above 
plaintiff's  head,  became  mixed  with 
the  liquid  in  one  of  the  tubes  and 
caused  an  explosion,  or  the  liquid  may 
have  splashed  because  of  the  insertion 
of  the  auger  into  the  tube,  or  by  rea- 
son of  suction  caused  by  the  with- 
drawal of  the  hardened  substance  at 
the  end  of  the  tube.  There  are  sev- 
eral ways  in  which  the  fluid  may  have 
been  set  in  motion ;  but  the  negligence 
of  defendant  consisted  in  its  failure  to 
sive  such  warning  as  would  have  per- 


mitted Boin  to  exercise  the  right  of 
consenting  or  refusing  to  work  in  a 
tank  containing  a  dangerous  chemical 
compound." 

Another  valuable  case  upon  this 
point  is  Collins  v.  Pecos  &  N.  T.  R.  Co. 
(1919)  —  Tex.  — ,  212  S.  W.  477.  In 
this  case,  also,  the  injury  complained 
of  was  from  handling  creosoted  ties. 
It  was  assumed  that  the  poisoning 
complained  of  was  of  a  character  not 
theretofore  known,  in  that,  instead  of 
merely  resulting  in  a  burning  sensa- 
tion compared  to  a  sunburn,  and  not 
of  a  serious  character,  it  produced 
constitutional  disorders  or  systemic 
poisoning,  due,  as  it  was  claimed, 
to  the  fact  that  the  ties  were  han- 
dled when  the  creosote  was  wet.  The 
court  of  civil  appeals  (1915)  -^ 
Tex.  Civ.  App.  —  (173  S.  W.  250),  held 
that  the  defendant  was  not  liable  for 
the  injury  complained  of,  because  it 
did  not  know  and  could  not  have 
known  that  a  constitutional  disorder 
might  result  from  the  handling  of  the 
ties,  and  such  a  result  could  not  rea- 
sonably have  been  supposed  to  enter 
into  the  contemplation  of  the  defend- 
ant. And  it  is  said  that  evidence  was 
lacking  to  show  that  such  injury  could 
or  should  reasonably  have  been  antici- 
pated, aiid  that  the  defendant  knew 
or  should  have  known  thereof.  Upon 
this  point,  the  court  of  civil  appeals 
is  reversed,  the  higher  court  holding 
that  the  defendant's  negligence  in 
failing  to  inform  the  employee  of  the 
known  danger, — that  is,  of  the  exter- 
nal poisoning, — rendered  it  liable  for 
the  injury  complained  of, — ^that  is,  the 
systemic  poisoning, — in  view  of  the 
finding  of  the  jury  in  the  trial  court 
that  the  latter  injury  was  the  natural 
and  proximate  result  of  the  defend- 
ant's original  negligence.  On  this 
point,  the  court  said:  ''We  believe 
that  the  correct  rule  for  determining 
negligence  is*  that  where  there  is  rea- 
son to  anticipate,  from  the  character 
of  the  services  required  and  the  man- 
ner of  their  performance,  some  injury 
may  result  to  the  servant,  the  duty  is 
incumbent  to  exercise  such  care  de- 
manded by  the  relationship  as  will 
prevent  the  injury,  and  the  failure  so 
to  do  becomes  actionable  in  the  event 
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injury  follows  the  breach  of  duty. 
We  are  not  willing  to  subscribe  to  the 
rule  that  requires  the  master  to  an- 
ticipate all  ensuing  results  which 
flow  from  the  breach,  before  duty 
arises  to  exercise  care  to  prevent  the 
consequences.  Anticipation  is  applied 
in  the  determination  of  negligence  vel 
non.  If  no  injury  may  be  anticipated, 
no  duty  is  breached  by  a  failure  to  ex- 
ercise care;  but,  if  anticipated  injury 
may  result,  then  the  duty  arises.  Neg- 
ligence rests  primarily  upon  two  el- 
ements: First,  reason  to  anticipate 
injury;  and,  second,  failure  to  per- 
form the  duty  arising  on  account  of 
that  anticipation.  Negligence  may 
exist  abstractly;  but,  to  render  it  ac- 
tionable, it  must  be  concretely  incor- 
porated into  some  injury.  .  .'  .  An- 
ticipation of  injury,  as  applied  in  the 
determination  of  negligence  and  prox- 
imate cause,  should  not  be  confused. 
The  former  is  an  element  of  neg- 
ligence, while  the  latter  is  used  to  de- 
note the  relative  position  of  cause  to 
effect,  in  ascertaining  whether  cause 
is  so  related  to  effect  as  to  bring  neg- 
ligence in  union  with  the  result,  ren- 
dering liable  a  negligent  actor  for  cer- 
tain consequences.  Whether  a  result 
can  be  chargeable  to  a  certain 
dominant  cause  is  determined  by  as- 
certaining whether  the  result  flows 
naturally,  without  lapse,  from  the 
cause,  although  there  may  be  inter- 
vening ancillary  or  subsidiary  causes 
which  contribute  to  the  injury.  Prox- 
imate cause  incorporates  in  it  such 
anticipation  of  results  as  ought,  from 
the  circumstances,  to  have  been  fore- 
seen as  the  natural  consequences  flow- 
ing from  a  negligent  act.  .  .  . 
Where  some  injury  has  resulted, 
chargeable  to  negligence,  later  fol- 
lowed by  serious  consequences,  to 
ascertain  whether  these  consequences 
proximately  flow  from  the  negligence, 
it  is  always  necessary  to  look  back 
down  the  line  for  causation ;  and  if  the 
consequences  naturally  flow  from  the 
negligence,  without  the  intervention  of 
any  independent  cause,  such  conse- 
quences ought  to  have  been  foreseen, 
and  are  chargeable  to  the  original  neg- 
ligent act.  Or,  on  the  other  hand,  if 
the  negligent  act  produces  an  injury. 


and,  looking  down  the  line  to  the  fu- 
ture, it  can  be  ascertained  that  other 
and  more  serious  injuries  will  natural- 
ly flow  from  the  negligence,  without 
any  intervening  independent  cause, 
these  consequences  are  probable,  and 
ought  to  be  foreseen,  and  are  charge- 
able to  the  negligence.'* 

In  Texas  &  N.  O.  R.  Co.  v.  Gardner 
(1902)  29  Tex.  Civ.  App.  90,  69  S.  W. 
217,  an  employee  knew  by  experience 
that  a  liquid  he  was  employed  to  han- 
dle would  cause  redness  of  the  skin, 
and  bum  and  eat  away  his  finger  nails. 
Knowledge  of  these  facts,  however, 
was  held  not  to  put  him  upon  notice 
of  the  danger  of  being  poisoned  by 
the  absorption  of  poisonous  fumes 
which  arose  from  the  liquid  in  hand- 
ling it.  It  was  held  that  the  employer 
should  have  given  the  plaintiff  notice 
of  such  danger,  and  hence  he  was  li- 
able where,  instead  of  doing  so,  he 
concealed  from  him  the  fact  that 
working  with  this  liquid  had  made 
other  employees  sick. 

In  Pinkley  v.  Chicajgo  &  E.  I.  R.  Co. 
(1910)  246  111.  370,  35  L.R.A.(N.S.) 
679,  92  N.  E.  896, 1  N.  C.  C.  A.  480,  the 
master  is  held  not  liable  for  internal 
poisoning  to  a  servant,  caused  by  han- 
dling timbers  coated  with  creosote,  on 
the  ground  that  the  servant  knew  of 
the  danger  of  external  poisoning  in 
handling  these  timbers,  and  hence, 
the  master  was  guilty  of  no  breach  of 
duty  in  failing  to  inform  the  servant 
in  this  regard,  it  being  also  held  that 
the  danger  of  internal  poisoning  was 
unknown  to  either  party. 

In  view  of  the  fact  that  in  the  re- 
ported case  (Louisville  &  N.  R. 
Co.  V.  Wright,  ante,  478)  the  court 
regarded  the  decision  in  the  Pinkley 
Case  as  opposed  to  its  own  position, 
a  comparison  of  the  facts  involved  in 
the  two  cases  is  of  interest.  The 
striking  and  distinct  point  in  LOUIS- 
VILLE &  N.  R.  Co.  V.  Wright  is  the  as- 
sumption that  the  defendant  did  not 
know,  and  by  the  exercise  of  reason- 
able diligence  could  not  have  known,  of 
the  danger  of  internal  poisoning,  and 
the  further  fact  that  the  defendant 
did  know,  and  is  chargeable  with 
knowledge  of,  the  fact  that  there  was 
danger  of  external  x)oisoning  from  the 
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handling  of  creosote  ties,  a  matter  as 
to  which  the  plaintiff  was  ignorant. 
Based  upon  this  premise,  it  is  held 
that  the  defendant  was  guilty  of  neg- 
ligence in  not  notifying  the  plaintiff 
of  the  danger  of  which  it  knew,  and 
of  which  the  plaintiff  did  not  know, 
and  its  liability  for  the  unknown  dan- 
ger  is  based  upon  its  breach  of  duty 
in  failing  to  inform  the  plaintiff  in 
this  regard,  it  being  assumed  that  oth- 
erwise no  liability  would  have  existed. 
In  this  regard  the  case  is  distinguish- 
able from  the  Pinkley  Case.  In  the 
latter  case  the  plaintiff  knew  that  the 
handling  of  timbers  coated  with  cre- 
osote poisoned  the  skin  and  caused 
eruptions,  redness,  and  burns  similar 
to  sunburns,  followed  by  a  peeling  of 
the  skin ;  but  he  did  not  Imow,  and  the 
defendant  did  not  know,  that  the 
fumes  from  creosote  were  dangerous 
if  breathed  into  the  lungs  in  quan- 
tities sufficient  to  permeate  the  whole 
system,  and  neither  party  knew  that 
the  burning  of  the  skin  and  mucous 
membranes  would  result  in  eczema. 
Underthese  circumstances,  the  defend- 
ant was  held  not  liable  for  injury  to 
the  plaintiff  from  internal  poisoning. 
The  court  pointed  out,  however,  that, 
in  view  of  the  knowledge  the  plaintiff 
had  of  the  character  of  the  injury 
which  might  result  from  handling 
timbers  coated  with  creosote,  the  de- 
fendant owed  to  the  plaintiff  no  duty 
to  warn  him  of  the  danger,  before  or 
at  the  time  of  ordering  him  to  assist 
in  handling  the  timber,  that  the  sub- 
stance with  which  the  timber  was 
treated  was  liable  to  blister  the  skin, 
and  cause  it  to  peel  off,  etc.  It  seems, 
therefore,  that  the  very  predicate  of 
the  decision  in  the  reported  case 
(Louisville  &  N.  R.  Co.  v.  Wright), 
viz.,  the  duty  to  warn  the  plaintiff  of 
the  known  danger,  was  lacking  in  the 
Pinkley  Case.  Indeed,  upon  the  as- 
sumptions upon  which  the  opinion  in 
the  Pinkley  Case  proceeded,  viz.,  that 
the  master  was  not  chargeable  with 
negligence  in  not  anticipating  the 
danger  of  internal  poisoning,  and  that 
the  servant  knew  of  the  danger  of  ex- 
ternal infection,  there  is  no  apparent 
ground  upon  which  it  could  have  been 
beld  liable.    Three  of  the  judges  dis- 


sented in  the  Pinkley  Case,  but  no  dis- 
senting opinion  is  reported.  Their 
dissent  may  have  been  from  the  first 
assumption. 

The  following  cases,  while  not 
strictly  within  the  scope  of  this  note, 
are  of  special  interest  for  their  bear- 
ing upon  the  question  presented,  as 
they  involve  different  phases  of  the 
liability  of  the  master  for  injuries  to 
the  servant,  under  very  similar  cir- 
cumstances to  those  presented  in 
Louisville  &  N.  R.  Co.  v.  Wright. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Smith 
(1912)  —  Tex.  Civ.  App.  — ,  148  S.  W. 
820,  the  master  was  held  liable  to  the 
servant  for  an  injury  to  his  eyes,  due 
to  being  struck  by  a  drop  of  creosote 
which  splashed  from  a  tie  wet  with 
creosote,  and  which,  owing  to  being 
wet,  slipped  from  the  hands  of  the  em- 
ployee. The  court,  in  discussing  the 
question  of  the  defendant's  liability, 
said:  ''At  the  time  plaintiff  was  in- 
jured, he  was  unloading  ties  under 
orders  from  a  vice  principal.  The 
ties  were  saturated  with  creosote,  a 
dangerous  substance  when  brought  in 
contact  with  the  eyes.  This  was 
known,  or  ought  to  have  been  known, 
to  the  defendant;  but  the  plaintiff  was 
ignorant  thereof.  The  ties  being  wet 
with  this  substance,  it  was  natural 
for  it  to  drop  from  the  upper  tiers  to 
the  lower  ones,  and  there  accumulate. 
It  was  natural,  when  a  tie  was  raised 
and  dropped  on  a  lower  one  on  which 
the  creosote  had  become  deposited,  to 
cause  the  creosote  to  splash  and  par- 
ticles thereof  to  get  into  the  eyes.  It 
was  not  unnatural,  the  tie  being  wet, 
which  condition  was  not  known  to 
plaintiff,  for  it  to  slip  from  the  hand 
when  raised,  and  cause  such  a  splash. 
The  act  of  the  defendant  in  allowing 
the  ties  to  be  loaded  in  the  condition 
they  were  in,  and  requiring  them  to 
be  unloaded  in  the  condition  they  were 
when  unloading,  was  the  proximate 
cause  of  the  injury,  and  from  the  ev- 
idence the  jury  were  authorized  to  so 
find." 

In  Cunningham  v.  Chicago,  B.  & 
Q.  R,  Co.  (1911)  156  Mo.  App.  617, 137 
S.  W.  600,  it  is  held  that  where,  an  em- 
ployee was  injured  in  his  eyesight  by 
wiping  hie  eyes  with  his  hands,  upon 
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which  there  was  creosote  received  in 
handling  ties  for  the  defendant,  which 
were  coated  with  creosote,  the  de- 
fendant was  liable  for  the  injury  on 
the  ground  that  the  plaintiff  did  not 
know  of  the  dangerous  character  of 
the  substance. 

In  Fox  v.  Peninsular  White  Lead  & 
Color  Works  (1891)  84  Mich.  676,  48 
N.  W.  203,  the  plaintiff  was  employed 
in  a  paint  manufacturing  works.  His 
task  was  to  take  wet  Paris  green  out 
of  filters. with  a  trowel,  and  put  it  in 
shallow  tin  pans  on  a  board.  He  also 
stirred  it,  stirred  up  the  ingredients 
in  vats,  cleaned  out  vats,  and  carried 
dry  Paris  green  to  the  dry  room.  The 
boiling  mass  in  the  vats  was  heated  to 
a  high  degree,  and  his  business  was 
to  stir  it  until  it  was  thoroughly  dis- 
solved. After  plaintiff  had  been  work- 
ing at  this  task  for  a  few  days  he 
began  breaking  out  on  the  exposed 
parts  of  his  body,  and  finally  went  to 
the  hospital.  The  sores  of  which  he 
complained  were  caused  by  a  mineral 
poison  coming  iQ  contact  with  his  skin 
while  working  for  defendant,  and  he 
also  claimed  that  this  poisoning  and 
the  inhaling  of  vapor  or  steam  from 
the  boiling  vats  caused  partial  pa- 
ralysis of  his  lower  limbs  and  per- 
manent injury  to  his  health.  The  case 
was  submitted  to  the  jury  upon  the 
question  as  to  whether  or  not  the 
plaintiff  had  been  informed  of  the 
danger  of  injury  to  him  from  permit- 


ting any  part  of  his  body  to  come  in 
contact  with  this  poisonous  substance, 
and  upon  this  question  the  jury  found 
in  favor  of  defendant.  The  case,  how- 
ever, was  reversed  and  sent  back  for 
a  new  trial  on  the  question  as  to 
whether  or  not  the  other  injuries  to 
the  plaintiff  were  due  to  the  system 
becoming  poisoned  by  the  vapor  or 
steam  from  the  boiling  vats,  the  court 
apparently  holding  that,  if  this  ques- 
tion was  decided  in  favor  of  the  plain- 
tiff, he  was  entitled  to  recover.  Upon 
this  point  the  court  said  that  "it  is 
suggested  by  defendant's  counsel  that, 
inasmuch  as  it  was  conceded  that  the 
pustulation  or  breaking  out  upon  the 
body  was  caused  by  contact  with 
the  arsenic,  and  the  court  directed  the 
jury  that  the  plaintiff  was  entitled  to 
recover  his  damages  suffered  by  such 
pustulation,  unless  it  was  shown  that 
the  defendant  notified  him  of  the  dan- 
ger of  the  arsenic  touching  the  body, 
and  its  poisonous  character,  and,  un- 
der this  direction,  the  jury  found  for 
the  defendant,  therefore  it  must  be 
considered  that  the  jury  found  he  had 
such  notice;  and  consequently,  if  the 
(]Luestion  of  inhalation  had  been  sub- 
mitted to  them,  the  verdict  neverthe- 
less would  have  been  the  same.  But 
we  find  nothing  in  the  record  show- 
ing that  he  was  notified  of  any  danger 
in  inhaling  these  vapors,  and  there- 
fore a  new  trial  must  be  granted.'* 

A.  G.  S. 


BEATRICE  MELCHER 

v. 

ABRAHAM  MELCHER  et  al.,  Appts. 


Nebraska  Supreme  Court '^November  80  f  1918* 
(102  Neb.  790,  169  t^.  W.  720.) 

Evidenee  —  alienation  of  affections  —  statements  of  husband. 

1.  In  an  action  by  the  wife  for  alienation  of  her  husband's  affections, 
statements  of  her  husband  would  not  be  competent  evidence  of  affirmative 
hostile  actions  on  the  part  of  the  defendants,  but,  so  far  as  such  conversa- 
tion tends  to  show  the  condition  of  her  husband's  mind  and  feelings 
towards  the  plaintiff  at  the  time,  and  the  effect  that  the  conduct  of  the 

Headnotes  by  Sedgwick,  J. 
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defendants  was  having  upon  the  affections  of  her  husband  for  her  and  his 
conduct  towards  her,  it  is  competent. 
[See  note  on  this  question  beginning  on  page  497.] 


^  advice  to  child  —  presumption. 

2.  The  law  presumes  that  the  father 
and  mother,  in  advising  their  minor 
child,  acted  in  good  faith  and  for  what 
they  supposed  his  best  interest. 

[See  13  R.  C.  L.  1473.] 

Marriage  —  want  of  license  —  effect. 

3.  If  a  minor  is  of  the  age  of  con- 
sent the  fact  that  there  was  no  license, 
or  that  it  was  wrongfully  .obtained, 
does  not  invalidate  his  marriage. 

[See  18  R.  C.  L.  399,  400.] 

^  annulment. 

4.  A  marriage  may  be  annulled  when 
one  of  the  parties  is  under  the  age  of 
legal  consent,  at  the  suit  of  the  par- 
ent entitled  to  the  custody  of  such 
minor.  Rev.  Stat.  1913,  §  1596.  But 
that  no  license  was  obtained,  or  that 
the  license  was  obtained  fraudulently, 
is  no  ground  for  the  annulment  of  a 
marriage. 

[See  9  R.  C.  L.  272.] 

Alienation  of  affections  —  advice  of 
parent. 

5.  A  parent  may  advise  his  son  in 


good  faith  to  leave  his  wife  or  to  pro- 
cure a  divorce,  if  statutory  grounds 
for  separation  and  divorce  exist  or  he 
has  reasonable  cause  to  believe  and 
does  believe  that  such  grounds  exist. 
[See  13  R.  C.  L.  1471.] 

—  breaking  up  marriage. 

6.  If  a  parent  breaks  up,  or  assists 
in  breaking  up,  a  valid  marriage  of 
his  son,  solely  "because  he  is  dis- 
pleased with  the  marriage,  or  because 
it  is  against  his  will,  or  because  he 
wishes  the  marriage  relation  to  con- 
tinue no  longer,"  he  will  be  liable  in 
damages  to  the  party  injured. 

[See  13  R.  C.  L.  1472.] 

Damages  —  evidence. 

7.  Upon  the  evidence  referred  to  in 
the  opinion,  it  is  held,  that  a  verdict 
for  $4,750  damages  for  the  alienation 
of  the  husband's  affections  is  not  so 
plainly  excessive  as  to  require  this 
court  to  interfere. 

[See  13  R.  C.  L.  1483,] 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Doug- 
las County  (Troup,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  an  alleged  conspiracy  to  alienate  her  husband's  affections. 
Affirmed*  l; 

The  facts  are  stated  in  the  opinion  of  the  court.  ^ 

Messrs.     Brown,    Baxter,    &    Van     given  in  good  faith,  and,  if  so  given^ 


Dasen,  for  appellants : 

It  is  the  right  and  duty  of  parents 
ef  minor  children  to  advise  them  in 
all  matters  pertaining  to  their  welfare 
and  conduct,  including  their  marriage 
and  separation  after  marriage,  during 
Biich  minority,  if  the  advice  is  given 
in  good  faith  and  with  sole  reference 
to  the  welfare  of  said  minor  children. 

Trumbull  v.  Trumbull,  71  Neb.  186, 
98  N.  W.  683,  8  Ann.  Cas.  812;  Kleist 
V.  Breitung,  146  C.  C.  A.  513,  232  Fed. 
555,  Ann.  Cas.  1917E,  1014;  Jones  v. 
Monson,  137  Wis.  488,  129  Am.  St. 
Kep.  1082,  119  N.  W.  179;  Hutcheeon 
V.  Peck,  5  Johns.  196;  Bennett  v. 
Smith,  21  Barb.  439 ;  Glass  v.  Bennett, 
89  Tenn.  478,  14  S.  W.  1085 ;  Burnett 
V.  Burkhead,  21  Ark.  77,  76  Am.  Dec. 
358. 

Where  parents  of  a  minor  son  are 
charged  with  alienating  his  affections 
from  his  wife,  the  giving  of  advice  by 
them  in  that  regard  is  presumed  to  be 


they  cannot  be  held  liable  to  the  wife 
for  damages,  even  if  a  separation  re- 
sults from  the  advice  so  given. 

Trumbull  v.  Trumbull,  71  Neb.  186, 
98  N.  W.  683,  8  Ann.  Cas.  812;  15  Am. 
&  Eng.  Enc.  Law,  865;  Huling  v.  Rul- 
ing, 32  111.  App.  619 ;  Pooley  v.  Dutton, 
165  Iowa,  745,  147  N.  W.  154;  Reed  v. 
Reed,  6  Ind.  App.  317,  51  Am.  St.  Rep. 
310,  33  N.  E.  638;  Brown  v.  Brown, 
124  N.  C.  19,  70  Am.  St.  Rep.  574,  32 
S.  E.  320 ;  Hutcheson  v.  Peck,  5  Johns. 
196. 

Plaintiff  was  required  to  establish 
by  a  preponderance  of  the  evidence 
that  defendants  were  guilty  of  wilful 
and  malicious  conduct  in  an  effort  to 
disrupt  the  marriage  relations  be- 
tween her  and  their  son. 

Multer  v.  Knibbs,  193  Mass.  566,  9 
L,R.A.(N.S.)  322,  79  N.  E.  762,  9  Ann. 
Cas.  958;  Boland  v.  Stanley,  88  Ark. 
562,  129  Am.  St.  Rep.  114,  115  S.  W. 
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163;  Brown  v.  Brown,  124  N.  C.  19, 
70  Am.  St.  Rep.  574,  32  S.  E.  820. 

The  sufficiency  of  the  evidence  is  to 
be  tested  by  what  it  proves,  so,  if  it 
fails  to  establish  wilful  and  malicious 
conduct  on  the  part  of  defendants,  the 
judgment  cannot  stand. 

Beisel  v.  Gerlach,  221  Pa.  232,  18 
L.R.A.(N.S.)  516,  70  Atl.  721;  Busen- 
bark  v.  Busenbark,  150  Iowa,  7,  129 
N.  W,  832;  Avery  v.  Avery,  110  Iowa, 
741,  81  N.  W.  778 ;  Young  v.  Young,  8 
Wash.  81,  35  Pac.  592 ;  Pollock  v.  Pol- 
lock, 9  Misc.  82,  29  N.  Y.  Supp.  37. 

The  burden  being  on  plaintiff  to  al- 
lege and  prove  bad  faith  on  the  part 
of  defendants,  its  existence  became 
and  was  an  issue  upon  the  trial ;  there- 
fore, defendants  were  entitled  to  have 
given  their  instructions,  requested  on 
that  subject. 

Hossfeld  v.  Hossfeld,  110  C.  C.  A. 
131,  188  Fed.  61 ;  Kimball  v.  Lanning, 
—  Neb.  — ,  165  N.  W.  890;  15  Am.  & 
Eng.  Enc.  Law,  865;  Huling  v.  Huling, 
32  111.  App.  519;  Tucker  v.  Tucker,  74 
Miss.  93,  32  L.R.A.  623,  19  So.  955. 

Declarations  of  the  husband  not 
made  in  the  presence  of  defendants, 
and  merely  explanatory  of  the  conduct 
of  defendants,  or  of  himself  and  wife, 
are  inadmissible  in  actions  of  this 
character. 

'  Manwarren  v.  Mason,  79  Hun,  592, 
29  N.  Y.  Supp.  915 ;  Westlake  v.  West- 
lake,  34  Ohio  St.  621,  32  Am.  Rep.  397; 
Huling  V.  Huling,  32  111.  App.  519; 
Phelps  V.  Bergers,  92. Neb.  851,  139 
N.  W.  632;  Winsmore  v.  Greenbank, 
Willes,  577,  125  Eng.  Reprint,  1330; 
Leucht  V.  Leucht,  129  Ky.  700,  130  Am. 
St.  Rep.  486,  112  S.  W.  845;  Boues  v. 
Steffens,  43  N.  Y.  S.  R.  29,  16  N.  Y. 
Supp.  819;  Welty  v.  Sparks,  179  Iowa, 
1390,  162  N.  W.  614;  Rice  v.  Rice,  104 
Mich.  371,  62  N.  W.  833;  Luick  v. 
Arends,  21  N.  D.  614,  132  N.  W.  353; 
McGowan  v.  Armour,  160  C.  C.  A.  576, 
248  Fed.  676. 

In  a  suit  by  a  wife  against  her  hus- 
band's parents  for  alienating  her 
husband's  affections,  it  is  error  for  the 
trial  court  to  fail  or  refuse  to  charge 
that  the  burden  of  proof  is  upon  plain- 
tiff to  show  that  she  had  been  deprived 
of  her  husband's  affections  by  the 
wrongful  and  malicious  conduct  of  de- 
fendants, and  ignore  the  question  of 
good  faith  of  defendants. 

Oakman  v.  Belden,  94  Me.  280,  80 
Am.  St.  Rep.  396,  47  Atl.  553;  Cor- 
nelius V.  Cornelius,  233  Mo.  1,  135  S. 
W.  65;  Huling  v.  Huling,  32  III.  App. 


519;  Phelps  v.  Bergers,  92  Neb.  851, 
139  N.  W.  632. 

The  findings  and  judgment  of  a  trial 
court  will  be  set  aside  where  they  are 
clearly  against  the  weight  of  the  evi- 
dence. 

Hoffn:ian  v.  McKeen  Motor  Car  Co. 
95  Neb.  238,  145  N.  W.  257;  Garfield 
V.  Hodges,  90  Neb.  122,  132  N.  W.  923; 
Kleist  V.  Breitung,  146  C.  C.  A.  513, 
232  Fed.  555,  Ann.  Cas.  1917E,  1014; 
Phelps  V.  Bergers,  supra;  Erum  v. 
Sullivan  &  S.  Transfer  &  Fuel  Co.  97 
Neb.  491,  150  N.  W.  640. 

Messrs.  Fa^cett,  Mockett,  &  Wat- 
ford also  for  appellants. 

Messrs.  John  O.  Yeiser  and  J.  Bw 
Randolpl^  for  appellee: 

No  arbitrary  right  ever  remained  in 
parents  to  force  their  whims  upon  a 
child  after  marriage ;  but  a  legally  jus- 
tifiable cause  must  actually  exist,  or 
an  honest  belief  of  the  existence  of 
justifiable  causes,  or  the  child  must 
have  come  with  complaint  or  for  coun- 
sel and  advice. 

Cochran  v.  Cochran,  127  App.  Div. 
322,  111  N.  Y.  Supp.  588;  Love  v.  Love, 
98  Mo.  App.  562,  73  S.  W.  255;  White 
V.  White,  140  Wis.  538,  133  Am.  St 
Rep.  1100,  122  N.  W.  1051;  Glass  v. 
Bennett,  89  Tenn.  478,  14  S.  W.  1085; 
Morris  v.  Warwick,  42  Wash.  480,  85 
Pac.  42,  7  Ann.  Cas.  687. 

There  was  a  conspiracy,  as  charged, 
between  the  defendants,  their  brother 
and  sister,  and  others,  to  absolutely 
disrupt  this  marriage  in  spite  of  the 
feelings  of  the  husband  and  wife. 

Farley  v.  Peebles,  50  Neb.  723,  70 
N.  W.  231 ;  Butt  v.  State,  81  Ark.  178, 
118  Am.  St.  Rep.  42,  98  S.  W.  723; 
Woodruff  V.  Hughes,  2  Ga.  App.  361, 
58  S.  E.  551 ;  Spies  v.  People,  122  111. 
1,  3  Am.  St.  Rep.  320,  12  N.  E.  865,  17 
N,  E.  898,  6  Am,  Crim.  Rep.  570;  Uni- 
ted States  V.  Scott,  139  Fed.  697;  Peo- 
ple V.  Kauffman,  152  Cal.  331,  92  Pac. 
861 ;  State  v.  Manning,  149  Iowa,  205, 
128  N.  W.  345;  Lehman  v.  United 
States,  61  C.  C.  A.  577,  127  Fed.  41. 

Even  without  conspiracy,  each  in- 
dividual defendant  did  enough  inde- 
pendently to  be  liable. 

Weber  v.  Weber,  116  Minn.  495,  134 
N.  W.  124;  Leavell  v.  Leavell,  114  Mo. 
App.  27,  89  S.  W.  56. 

Evidence  of  statements  made  by 
plaintiff's  husband  to  her  are  admis- 
sible. 

Fuller  V.  Robinson,  230  Mo.  22,  130 
S.  W.  343,  Ann.  Cas.  1912A,  938 ;  Hard- 
wick  V.  Hardwick,  130  Iowa,  232,  106 
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N.  W.  639 ;  Baker  v.  Baker,  16  Abb.  N. 
G.  293 ;  Nevins  v.  Nevins,  68  Kan.  410, 
75  Pac.  492;  Cochran  y.  Cochran,  127 
App.  Div.  319,  111  N.  Y.  Supp.  588; 
White  V.  White,  140  Wis.  538,  133  Am. 
St  Rep.  1100,  122  N.  W.  1051;  Hillers 
y.  Taylor,  116  Md.  165,  81  Atl.  286; 
Price  y.  Price,  91  Iowa,  693,  29  L.R.A. 
150, 51  Am.  St.  Rep.  360,  60  N.  W.  202; 
McKenzie  y.  Lautenschlager,  113  Mich. 
171,  71  N.  W.  489 ;  Roesner  v.  Darrah, 
65  Kan.  599,  70  Pac.  597 ;  Glass  v.  Ben- 
nett, 89  Tenn.  478,  14  S.  W.  1085. 

Sedgwick,  J.,  deliyered  the  opinion 
of  the  court: 

The  plaintiff  and  Reuben  Melcher 
were  married  on  the  21st  day  of 
Noyember,  1914,  and  in  July  after- 
wards she  began  this  action  in  the 
district  court  for  Douglas  county 
against  Abraham  Melcher  and 
Pauline  Melcher,  and  several  other 
parties,  to  recover  damages  .for  an 
alleged  conspiracy  to  alienate  her* 
husband's  affections,  The  trial  re- 
sulted in  a  judgment  against  Abra-^ 
ham  Melcher  and  Pauline  Melcher, 
from  which  they  have  appealed. 
The  court  instructed  the  jury  to  find 
in  favor  of  one  of  the  other  defend- 
ants, and  the  remaining  defendants 
were  relieved  from  liability.  At 
the  time  of  the  marriage,  the  plain- 
tiff was  between  seventeen  and 
eighteen  years  of  age,  and  her  hus- 
band was  a  little  more  than  nine- 
teen years  of  age. 

The  defendants  complain  that 
upon  the  trial  the  court  allowed  in- 
competent evidence,  and  that  the 
court  refused  to  submit  proper  in-? 
structions  requested  by  the  defend- 
ants, and  that  the  evidence  is  not 
sufficient  to  support  any  verdict 
against  the  defendants,  and  that  the 
verdict  rendered  is  excessive. 

The  law  presumes  that  the  father 

iwdenee-  &?<?  mothcT,  in  ad- 

a4Tiee  to  ehUA-  vismg  their  mmor 

faith  and  for  what  they  supposed 
his  best  interest.  TrumbiQl  v» 
TrumbuU,  71  Neb.  186,  98  N.  W. 
683,  8  Ann.  Cas.  812. 

If  the  evidence  is  that  the  par- 
ents' sole  motive  was  to  promote 
the  welfare  pf  their  son,  and  the 


circumstances  and  conditions  were 
such  that  they  might  reasonably  be- 
lieve that  the  advice  given  was 
justifiable,  and  for  the  best  interest 
of  aH  parties  concerned,  they  can- 
not be  held  liable  in  damages. 

In  considering  the  important 
question  of  the  advice  under  such 
circumstances  -  as  justified,  we 
must  remember  that  the  age  of  con- 
sent to  marry  is,  by  our  statute, 
made  eighteen  years  or  upwards 
for  the  male,  and  sixteen  years  or 
upwards  for  the  female  (Rev.  Stat. 
1913,  §  1641),  and,  although  by  § 
1543,  Rev.  Stat.  1918,  a  license  must 
be  obtained  before  the  marriage 
takes  place,  and  by  §  1544,  Rev. 
Stat.  1913,  no  license  can  be  issued 

to  a  minor  yeithout  „.„ia,e-.want 
the  consent  of  his  of  iiceme- 
parents,  yet  the  *  *^*" 
want  of  a  license  does  not  affect  the 
validity  of  the  marriage.  Haggin  v. 
Haggin,  35  Neb.  375,  53  N.  W.  209. 
These  parties  were  both  above  the 
age  of  consent,  and  therefore,  under 
these  provisions  of  the  statute,  they 
were  legally  married.  The  fact  that 
the  license  was  wrongfully  pro- 
cured may  destroy  its  effect  and 
protection,  and  subject  the  parties 
at  fault  to  penalties ;  but  it  does  not 
affect  the  validity  of  the  marriage 
itself.  A  marriage  may  be  annulled 
when  one  of  the  parties  is  under  the 
age  of  legal  con- 
sent, at  the  suit  of  — »"*'^«***- 
the  parent  entitled  to  the  custody  of 
such  minor.  Rev.  Stat.  1918,  § 
1596.  But  that  no  license  was  ob* 
tained,  or  that  the  license  was  ob- 
tained fraudulently,  is  ^  no  ground 
for  the  annulment  of  a  marriage. 
A  parent  may  "advise  his  daugh- 
ter in  good  faith  and  for  her  good, 
to  leave  her  husband,  if  on  reason- 
able grounds  he  believes  that  the 
further  continuance  of  the  marriage 
relation  tends  to  injure  her  health, 
or  to  destroy  her  peace  of  mind,  so 
that  she  would  be  justified  in  leav- 
ing her  husband,**  but  "may  not, 
With  hostile,  wicked,  or  malicious 
intent,  break  up  the  marital  rela- 
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tions  between  his  daughter  and  her 

husband,  simply 
tlfe"?«ilL  *"'  because  he  is  dis- 
maAYiil'"^         pleased     with     the 

marriage,  or  be- 
cause it  is  against  his  will,  or  be- 
cause he  wishes  the  marriage  rela- 
tion to  continue  no  longer."  13  R. 
C,  L.  §  522,  p.  1472.  If  the  "fur- 
ther  continuance  of  the  marriage  re- 
lation tends  to  injure  her  health,  or 
to  destroy  her  peace  of  mind,  so  tiiat 
she  would  be  justified  in  leaving  her 
husband,"  she  has  ground  for  di- 
vorce under  our  statute,  and  if  her 
parent  has  reasonable  ground  to 
believe,  and  does  believe,  that  these 
conditions  exist,  he  may  advise  ac- 
cordingly. The  law  in  regard  to 
advice  given  to  a  married  daugh- 
ter "is  equally  applicable  in  the  case . 

of  advice   given  to 

;;rr7nr*'  a  son."    ISR.  C.L. 

§  522,  p.  1472.  It 
follows  from  the  foregoing  that  it  is 
unlawful  to  attempt  to  separate 
husband  and  wife,  or  to  annul  or 
dissolve  the  marriage  relation  be- 
tween them,  unless  some  statutory 
ground  for  annulment  or  divorce 
exists.  If  such  ground  exists,  or 
the  circumstances  are  such  as  would 
lead  a  reasonable  mind  to  believe 
that  it  does  exist,  the  parent  who, 
in  good  faith,  believes  that  the 
ground  exists,  may  advise  as  he 
honestly  believes  is  in  the  interest 
of  his  son.  The  evidence  is  suffi* 
cient  to  justify  the  finding  that  the 
husband  and  wife  were  strongly  at- 
tached to  each  other,  and  that  the 
husband,  if  left  to  himself,  would 
not  have  abandoned  his  wife  or 
have  given  her  cause  to  complain  of 
his  affection  and  conduct,  and  that 
these  defendants  advised  the  parties 
to  separate,  and  used,  in  many 
ways,  earnest  efforts  to  bring  about 
such  separation. 

There  is  very  little,  if  any,  evi- 
dence tending  to  prove  that  any 
legal  ground  for  divorce  of  these 
parties  existed,  or  that  the  defend- 
ants had  reason  to  believe,  or  even 
supposed,  that  such  ground  di4 
exist.  For  some  reasons  of  their 
own,   because   of    religious   differ- 


ences, or  differences  in  financial 
conditions,  or  matters  of  educa- 
tion, these  defendants  appear  to 
have  determined  that  this  marriage 
should  be  annulled,  without  regard 
to  the  feelings  of  the  parties  most 
concerned,  and  without  regard  to 
whether  legal  grounds  for  separa- 
tion did  or  did  not  exist. 

The  plaintiff  testified  to  conver- 
sations that  she  had  with  her  hus- 
band during  the  time  they  were 
living  together.  Statements  of  her 
husband  would  not  be  competent 
evidence  of  affirmative  hostile  ac- 
tions on  the  part  of  the  defendants. 
Such  evidence  would  be  subject  to 
the  ordinary  objec- 
tion to  hearsay  evi-  SliltSf^ot 
dence.  So  far  as  ^^J^^^^J^^  ^^ 
such  conversation  bniibcHui!  *  ^ 
tends  to  show  the 
condition  of  her  husband's  mind 
and  feelings  towards  the  plaintiff  at 
the  time,  and  the  effect  that  the 
conduct  of  the  defendants  was  hav- 
ing upon  the  affection  of  her  hus- 
band for  her,  and  his  conduct  to- 
wards her,  it  was  competent  and 
proper.  The  following  testimony  of 
plaintiff,  which  was  objected  to,  il- 
lustrates this:  "He  (Reuben)  told 
me  he  knew  it  was  awful  hard  for 
me,  and  he  told  me  he  knew  how  it 
was,  and  he  says,  'Only  if  I  hadn't 
got  sick,  it  would  be  all  right,'  and 
he  says,  'I  have  to  stay  on  the  good 
side  of  my  parents,  or  who  will  pay 
my  hospital  bill?'" 

This  tends  to  show  that  her  hus- 
band was  sympathizing  with  her  at 
the  time,  had  an  interest  in  her 
feelings  and  her  welfare,  and  that 
he  was  being  coerced  by  his  par- 
ents.'It  is  not  always  an  easy  matter 
to  distinguish  between  competent 
and  incompetent  evidence  in  this 
respect,  and  the  trial  court  appears 
to  have  been  very  careful,  and,  in 
some  instances  at  least,  to  have  ex- 
cluded competent  evidence  offered 
by  the  plaintiff.  Also,  the  trial 
court  frequently  warned  the  jury 
that  such  evidence  as  had  been  held 
to  be  incompetent  was  not  to  be  re- 
garded by  them,  and  was  not  to  be 
allowed  to  influence  their  judgment 
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upon  fhe  facts  in  the  case.  In  some 
instances,  apparently,  some  evi- 
dence was  allowed  that  might  bet- 
ter have  been  excluded;  but,  upon 
the  whole  record,  so  far  as  our  at- 
tention has  been  called  to  it,  it 
would  not  seem  that  the  jury  could 
have  been  misled  by  this  evidence 
to  the  prejudice  of  the  defendants. 
The  defendants  offered  several 
instructions  in  regard  to  the  right 
of  parents  to  advise  their  children 
in  matters  of  this  kind.  The  first 
instruction  offered  was  faulty,  in 
that  it  would  virtually  instruct  the 
jury  that,  if  one  of  the  parents  act- 
ed in  good  faith,  they  must  find  a 
verdict  in  favor  of  both.  The  other 
requests  which  were  refused,  while 
they  contained  a  suggestion  that 
such  advice  of  parents  must  be 
given  in  good  faith,  did  not  contain 
any  explanation  of  what  was  meant 
by  good  faith,  or  what  would  be  re- 
gaided  as  good  faith  under  such 
circumstances,  and  were  not,  so  far 
as  they  were  proper  instructions, 
more  favorable  to  the  defendants 
than  the  instruction  given  at  the  de- 
fendants' request,  as  follows: 
''When  parents  of  a  minor  child  are 
accused  and  charged,  as  in  this  case, 
of  alienating  the  affections  of  their 
minor  son  from  plaintiff  his  wife, 
the  giving  of  advice  to  the  minor 
son  in  that  regard  is  presumed  to  be 

S'ven  in  good  faith,  and,  if  so  given, 
e  parent  is  not  liable  for  advice 
so  given," 

An  instruction  given  by  the  court 
on  its  own  motion  regarding  this 
defense  was  pretty  strongly  stated 


in  favor  of  the  defendants,  and  we 
cannot  find  any  reversible  error  in 
refusing  the  requested  instruc- 
tions. 

The  defendants  insist  that  the 
verdict  for  $4,750  was  excessive, 
and  is  not  supported  by  the  evi- 
dence. The  court 
instructed  the  jury  f^^^Sc^ 
fully  in  regard  to 
the  various  elements  of  plaintiff's 
damages,  and  concluded:  "In  no 
event  can  any  sum  be  allowed  by 
way  of  exemplary  or  punitive  dam- 
ages as  a  punishment  of  the  defend- 
ants, but  only  such  as,  in  the  sound 
and  honest  judgment  of  the  jury, 
would  be  a  fair  and  just  compensa- 
tion for  the  injury,  if  any,  which 
the  evidence  shows  plaintiff  has  sus- 
tained as  a  direct  and  natural  re- 
sult of  the  defendants*  wrongful 
acts." 

It  is  not  urged  in  the  brief  that 
this  instruction  is  erroneous.  The 
difficult  duty  of  determining  these 
various  elements  of  damage  de- 
volves upon  the  jury.  There  is  no 
exact  legal  limitation  that  can  be 
applied  to  the  consideration  of  any 
of  these  elements  of  damage.  We 
cannot  say  that  from  this  evidence 
all  reasonable  minds  must  agree 
that  this  plaintiff  has  suffered  less 
damage  IJian  the  amount  of  this 
verdict. 

The  judgment  of  the  District 
Court  is  affirmed. 

Letton  and  Rose,  JJ.,  not  sitting. 

Petition  for  rehearing  denied. 


ANNOTATION. 

AdnumbQity  of  statements  or  declarations  of  plaintiflPs  spouse  concerning  acts 
or  conduct  of  defendant  in  action  for  alienation  of  affectuuis. 


I.  Scope,  40S. 
n.  Evidence  as  hearsay: 

a.  In  general,  49S. 

b.  Declarations    concerning    illicit 

relations,  .600. 
c  Declarations  concerning  acts  or 
attitude  of  declarant's  relatives 
4  A.L.R.— 82. 


II.— continued. 

or    friends   charged   with   al- 
ienating declarant's  affections, 
601. 
d.  Miscellaneous  declarations,  603. 

III.  Other  objections,  605. 

rV.  Admission  -for  limited  purpose,  505. 
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J.  Scape. 

As  this  note  is  limited  to  declara- 
tions concerning  the  defendant's  acts 
or  conduct,  declarations  concerning 
the  declarant's  affection  or  want  of 
affection  for  plaintiff  have,  of  course, 
been  excluded,  except  when  they  ac- 
companied declarations  concerning  the 
acts  or  conduct  of  defendant.  Decla- 
rations concerning  the  declarant's 
affection  for,  or  state  of  feeling  to- 
wards, defendant,  have,  however,  gen- 
erally been  included,  though  perhaps 
not  strictly  within  the  scope  of  the 
note.  Questions  as  to  whether  decla- 
rations of  the  other  spouse  are  inad- 
missible as  confidential  communica- 
tions, and  questions  as  to  plaintiff's 
competency  as  a  witness  to  testify  to 
such  declarations,  have  been  excluded. 

II,  Evidence  as  hearsay, 
a.  In  general. 

In  some  jurisdictions,  as  will  be 
shown  in  a  subsequent  part  of  this 
note,  the  declarations  of  the  spouse 
whose  affections  are  claimed  to  have 
been  alienated  are  held  admissible  for 
a  limited  purpose,  though  they  refer 
to  defendant's  acts  or  conduct;  but, 
subject  to  such  exception,  it  is  the 
general  rule  that  such  declarations 
are  hearsay  and  inadmissible  against 
defendant,  in  actions  for  alienation  of 
affections  or  criminal  conduct. 

United  States. — McGowan  v.  Ar- 
mour (1918)  160  C.  C.  A.  576,  248  Fed. 
676;  Harper  v.  Harper  (1918)  —  C. 
C.  A.  — ,  252  Fed.  39. 

California*  —  Jameson  v.  Tully 
(1918)  —  Cal.  — ,  173  Pac.  577;  Hum- 
phrey V.  Pope  (1905)  1  Cal.  App.  374, 
82  Pac.  223. 

District  of  Columbia.  —  Dodge  v. 
Rush  (1906)  28  App.  D.  C.  149,  8  Ann. 
Cas.  671. 

niinois.— Huling  v.  Huling  (1889) 
82  ni.  App.  519. 

Indian?.— McVey  v.  Blair  (1856)  7 
Ind.  590;  Underwood  v.  Linton 
(1876)  54  Ind.  468. 

Kentucky. — ^Leucht  v.  Leucht  (1908) 
129  Ky.  700,  180  Am.  St.  Rep.  486,  112 
S.  W.  845. 

Massachusetts.  —  Sanborn  v.  Gale 
(1894)  162  Mass.  412,  26  L.B.A.  864, 
88  N.  E.  710. 


Maryland.  —  Kohlhoss  v.  Mobley 
(1905)  102  Md.  199,  62  Atl.  236,  5  Ann. 
Cas.  865;  Hillers  v.  Taylor  (1908)  108 
Md.  148,  69  Atl.  715. 

Michigan.  —  Edgell  v.  Francis 
(1887)  66  Mich.  303,  32  N.  W.  501; 
Carter  v.  Hill  (1890)  81  Mich.  275, 
45  N.  W.  988;  Dalton  v.  Dregge  (1894) 
99  Mich.  250,  58  N.  W.  57;  Derham  v. 
Derham  (1900)  125  Mich.  109,  83  N. 
W.  1005. 

Missouri. — ^McGinnis  v.  McGlothlan 
(1915)  192  Mo.  App.  141,  180  S.  W. 
405. 

Nebraska*  —  Phelps     v.     Bergers 

(1913)  92  Neb.  851,  139  N.  W.  632. 
New  York.  —  Cochran  v.  Cochran 

(1909)  196  N.  Y.  86,  24  L.R.A.(N.S.) 
160,  89  N.  E.  470,  17  Ann.  Cas.  782, 
reversing  (1908)  127  App.  Div.  319, 
111  N.  Y.  Supp.  588;  Buchanan  v. 
Foster  (1897)  23  App.  Div.  542,  48  N. 
Y.  Supp.  732;  Billings  v.  Albright 
(1901)  66  App.  Div.  239,  73  N.  Y. 
Supp.  22;  Hanor  v.  Housel  (1908)  128 
App.  Div.  801,  113  N.  Y.  Supp.  163. 

Ohio. — Preston  v.  Bowers  (1861)  13 
Ohio  St.  1,  82  Am.  Dec.  430;  Westlake 
V.  Westlake  (1878)  34  Ohio  St.  621, 
32  Am.  Rep.  397. 

Oklahoma, — ^Brison     v.     McKellop 

(1914)  41  Okla.  374,  138  Pac.  154. 
Vermont.  —  Townshend  v.  Towns- 

hend  (1911)  84  Vt.  815,  79  Atl.  388; 
Sanders  v.  Bumham  (1917)  91  Vt. 
480,  100  Atl.  905. 

England.  —  Robinson  v.  Robinson 
(1859)  1  Swabey  &  T.  362,  27  L.  J. 
Prob.  N.  S.  91,  5  Jur.  N.  S.  392. 

Thus,  in  a  wife's  action  against  an- 
other woman,  she  cannot  testify  that 
her  husband  told  her  that  defendant 
expressed  affection  for  him  and  asked 
him  to  get  a  divorce  from  his  wife, 
saying  that  she  had  plenty  of  money 
and  could  take  care  of  him,  and  that 
he  did  not  have  to  do  work  like  he  was 
doing.  McGrowan  ▼.  Armour  (1918)  160 
C.  C.  A.  576,  248  Fed.  676.  The  court 
said:  ''Mr.  Armour's  statements,  in- 
dicative of  his  own  feelings,  could  be 
testified  to  by  any  person  who  heard 
him  make  such  statements.  It  is 
also  true  that  any  statements  made  by 
defendant,  indicative  of  her  feelings 
towards  Mr.  Armour,  might  be  given 
in  evidence  by  any  person  who  heard 
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her  make  such  statements.  The  vice 
of  the  evidence  which  was  received  in 
the  present  case  ia  that  plaintiff^  who 
was  testifying,  did  not  hear  the  de- 
fendant make  the  statements.  The 
statements  were  made  to  her  husband. 
Her  husband,  however,  was  not  a  wit- 
ness. He  never  told  the  court,  under 
oath  and  subject  to  cross-examination, 
what  the  defendant's  statements  were 
to  him.  .On  the  contrary  defendant's 
statements  were  all  run  through  pne 
more  conduit,  namely,  the  plaintiff. 
She  was  permitted  to  tell  what  her 
husband  told  her  that  defendant  had 
said  to  him.  It  is  entirely  plain  that 
this  went  beyond  any  permissible 
rule." 

In  a  similar  case,  where  the  husband 
had  told  plaintiff  that  defendant  had 
given  him  money  to  spend,  and  said  he 
shouldn't  work  any  more,  and  demand* 
ed  tiiat  he  should  marry  her,  so  that 
she  could  be  one  of  the  ''four  hun- 
dred," the  California  court  of  appeal 
said :  "There  can  be  no  doubt  that  the 
conduct  and  declarations  of  defendant 
material  to  the  issue  could  be  shown. 
But  we  cannot  subscribe  to  the  doc- 
trine that  the  exigencies  of  this  or 
any  kindred  case  could  justify  a  radi- 
cal departure  from  well-settled  rules 
excluding  hearsay  evidence  of  the 
character  under  consideration.  The 
doctrine  of  res  gestse  does  not  dispense 
with  cardinal  rules  of  evidence,  re- 
quiring the  best  evidence  in  degree 
touching  declarations  or  any  other 
relevant  fact.  Declarations  and  ad- 
missions, whether  part  of  the  res 
gestae,  or  admissible  under  other  excep- 
tions to  the  rule  excluding  that  char- 
acter of  evidence,  are  hearsay,  and  to 
permit  them  to  be  proved  by  one  other 
than  the  person  hearing  the  state- 
ments, from  the  lips  of  the  declarant, 
would  be  to  prove  heftrsay  by  hearsay, 
and  this  is  not  permissible.  .  .  • 
"Evidence  of  the  oral  admissions  of  a 
p&rl^'  must  be  received  with  caution. 
Code  Civ.  Proc.  §  2061;  Jones,  Ev. 
J  297.  And  it  would  be  throwing  cau- 
tion to  the  winds  to  permit  a  class  of 
evidence  so  fraught  with  danger  and 
temptation  and  so  liable  to  errors  and 
inistakes  due  to  human  forgetfulness 


and  fallibility."  Humphrey  v.  Pope 
(1906)  1  CaL  App.  314,  82  Pac.  223. 

In  a  wife's  action  against  her  hus- 
band's mother,  the  court  admitted 
statements  by  the  husband  to  third 
persons,  indicating  that  the  mother 
was  endeavoring  to  cause  a  separa- 
tion, but  excluded  similar  statements 
made  by  the  husband  to  the  wife,  ap- 
parently on  the  ground  that  they  con- 
stituted confidential  communication. 
The  court  of  appeals  held  that  both 
sets  of  statements  were  inadmissible, 
as  hearsay.  Leucht  v.  Leucht  (1908) 
129  Ky.  700,  130  Am.  St.  Rep.  486,  112 
S.  W.  845.  The  court  said,  inter  alia: 
''The  injustice  of  permitting  the  plain- 
tiff and  third  persons  ta  relate  state- 
ments alleged  to  have  been  made  to 
them  by  the  husband,  in  the  ab- 
sence of  the  defendant,  and  that  pur- 
ported to  have  been  made  by  the  de- 
fendant to  the  husband,  is  apparent. 
The. defendant  had  no  opportunity  to 
deny  or  explain  them,  as  she  was  not 
present  when  they  were  m§de  and 
could  not  have  known  anything  about 
them,  or  whether  they  were,  in  fact, 
related  by  the  husband  to  these  par- 
ties. It  seems  to  us  that  it  would  be 
a  flagrant  violation  of  the  established 
rules  of  evidence  to  permit  the  plain- 
tiff to  make  out  a  case  against  the  de- 
fendant under  circumstances  like 
these.  If  evidence  of  this  character 
was  admissible,  a  defendant  would  be 
helpless,  in  fact,  almost  denied  the 
right  to  make  a  defense.  ...  If  a 
case  could  be  made  out  upon  evidence 
of  this  character,  it  would  be  an  easy 
matter  for  designing  or  unscrupulous 
persons  to  present  to  a  jury  a  state 
of  facts  that  might  induce  them  to 
return  a  verdict  against  the  defend- 
ant." 

The  rules  of  evidence  governing  the 
admission  of  declarations  of  conspira- 
tors have  no  application  to  a  wife's 
action  against  another  woman  for 
alienation  of  her  husband's  affections, 
and  a  cause  of  action  cannot  be  made 
out  by  the  declarations  of  the  hus- 
band. Buchanan  v.  Foster  (1897)  23 
App.  Div.  542,  48  N.  ¥•  Supp.  732, 
Whether  any  of  the  declarations  in- 
volved related  to  acts  or  conduct  of 
defendant  does  not  clearly  appear. 
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In  Billings  v.  Albright  (1901)  66 
App.  Div.  239,  78  N.  Y.  Supp.  22,  the 
court  held  that  while  the  declarations 
or  statements  of  plaintiff's  wife  to  or 
in  the  presence  of  plaintiff,  indicating 
the  state  of  her  feelings  toward  him, 
were  admissible  in  the  absence  of  evi- 
dence of  collusion,  such  declarations 
or  statements  made  to  third  parties, 
and  not  in  the  presence  of  either  of  the 
parties  to  the  action,  and  not  made  in 
explanation  of  or  to  characterize  an  act 
which  was  part  of  the  res  gestse,  were 
not  competent.  The  declarations  in- 
volved apparently  were  that  defendant 
had  been  kind  to  her  and  had  always 
used  her  well,  and  was  very  much  of 
a  gentleman,,  and  that  she  could  not 
see  any  good  reason  why  she  should 
not  talk  with  him  when  they  met.  The 
court,  however,  does  not  appear  to  at- 
tach any  weight  to  the  fact  that  the 
declarations  concerned  defendant's 
acts  and  declarations,  but  apparently 
bases  its  decision  on  the  fact  that  they 
were  m^de  to  third  parties. 

5.  Dedlarationa   €3onoeming  UlMt   rela- 
tions. 

The  wife's  confessions  of  adultery 
with  defendant  are  hearsay,  and  not 
admissible  against  defendant,  in  an 
action  by  the  husband  for  alienation 
of  her  affections  or  criminal  conversa- 
tion. Harper  v.  Harper  (1918)  —  C. 
C.  A.  — ,  252  Fed.  39 ;  Jameson  v.  Tully 
(1918)  —  Cal.  — ,  173  Pac.  577;  Mc- 
Vey  V.  Blair  (1856)  7  Ind.  590;  San- 
born V.  Gale  (1894)  162  Massc  412, 
26  L.R.A.  864,  38  N.  E.  710;  Kohlhoss 
V.  Mobley  (1905)  102  Md.  199,  62  Atl. 
236,  5  Ann.  Cas.  865;  Hanor  v.  Housel 
(1908)  128  App.  Div.  801,  113  N.  Y. 
Supp.  163.  In  England,  the  rule  is  the 
same  with  reference  to  claims  for 
damages  in  divorce  suits,  the  statu- 
tory substitute  for  the  common-law 
action  of  criminal  conversation.  Rob- 
inson V.  Robinson  (1859)  1  Swabey 
&  T.  (Eng.)  262,  27  L.  J.  Prob.  N. 
S.  91,  5  Jur.  N.  S.  392.  In  Ha- 
nor V.  Housel  (N.  Y.)  supra,  the 
action  was  for  alienation  of  affec- 
tions, the  adultery  being  alleged 
merely  as  one  of  the  means  of  alienat- 
ing the  wife's  affections.  The  court, 
after  holding  that  an  affidavit  of  the 
wife,  and  a  conversation  between  her 


and  the  plaintiff  tending  to  show  crim- 
inal intercourse,  were  inadmissible  as 
confidential  communications,  added 
that  there  was  no  force  in  the  claim 
that  the  evidence  was  a  part  of  the 
res  gestae;  that  the  mere  fact  that  the 
wife  maintained  improper  relations 
with  defendant  was  not  enough  to 
support  the  action,  but  that,  to  main- 
tain the  action,  there  must  be  some 
active  interference  upon  th^  part  of 
the  defendant,  and  the  evidence  must 
show  that  he  wrongfully  induced  the 
wife  to  abandon  the  plaintiff;  and  that 
there  was  an  obvious  distinction  be- 
tween the  case  and  one  where  the 
declarations  of  the  wife  were  volun- 
tary and  spontaneous,  and  sprang  out 
of  the  principal  fact  and  explained  it 
And  a  letter  written  by  the  wife  to 
defendant  of  which  plaintiff  took  pos- 
session before  it  had  been  sent  to  de- 

• 

fendant,  even  though  it  contained  ex- 
press or  tacit  admissions  of  the 
alleged  criminality,  was  incompetent. 
Underwood  v.  Ldnton  (1876)  54  Ind. 
468.  The  court  said:  "If  the  state- 
ments of  a  wife  were  competent  evi- 
dence against  one  charged  with  crim- 
inal conversation  with  her,  the  hus- 
band and  wife,  by  collusion,  might 
make  out  a  case  against  the  most  inno- 
cent, without  even  incurring  the  dan- 
ger of  punishment  for  perjury." 

And  the  wife's  admission  that  she 
was  with  defendant  in  a  hotel  room 
for  two  hours  was  not  admissible,  es- 
pecially as  she  could  not  be  a  witness 
to  contradict  the  declaration.  Dalton 
V.  Dregge  (1894)  99  Mich.,  250,  58  N. 
W.  57.  But  it  was  further  held  in  this 
case  that  letters  written  by  the  wife 
to  defendant  were  admissible  to  show 
the  alienation  of  her  affections  and 
the  intimacy  between  her  and  defend- 
ant, where  there  was  evidence  that 
they  were  received  by  defendant, 
and  acted  upon.  They  were  not 
hearsay  statements,  but  her  own  de- 
liberate words,  written  to  and  received 
by  defendant,  under  circumstances  re- 
futing any  presumption  of  collusion, 
and  were  no  less  admissible  than  evi- 
dence of  conversations  between  her 
and  defendant,  showing  improper  re- 
lations. 

And  where  the  husband  discovered 
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the  wife  leavinff  defendant's  house  and 
told  her  that  he  had  caught  her  red- 
handed,  her  reply  that  as  long  as  she 
was  caught  she  might  as  well  own  up 
to  it  was  incompetent.  The  wife  was 
not  a  party  to  the  suit,  and  could  not 
make  admissions  that  would  bind  de- 
fendant. If  the  defendant  was  with 
her  in  the  house,  they  were  neverthe- 
less separated  at  the  time  her  state- 
ment was  made,  and  it  was  no  part 
of  the  transaction  that  took  place  in 
the  house,  and  was,  therefore,  nothing 
more  than  an  admission  that  she  had 
been  in  the  house,  with  no  explanation 
of  her  purpose  in  being  there. .  Phelps 
V.  Bergers  (1913)  92  Neb.  851,  139  N. 
W.  632. 

But  in  McGinnis  ▼.  McGlothlan 
(1915)  192  Mo.  App.  141,  180  S.  W. 
^5,  where  the  husband  testified  to  an 
admission  by  his  wife  that  her  rela- 
tions with  'defendant  were  improper, 
and  that  she  loved  him,  the  court, 
after  saying  that,  in  order  to  show  the 
state  of  mind  of  the  person  whose  af- 
fections were  said  to  have  been  alien- 
ated, private  communications  between 
the  husband  and  wife  might  be  shown, 
provided  they  did  not  include  state- 
ments of  what  defendant  did  or  said, 
further  said  that  the  husband  did  not 
testify  to  anything  the  wife  told  him 
that  defendant  had  said  or  done,  show- 
ing his  guilty  relations  with  her;  and 
that,  therefore,  there  was  no  error 
on  this  branch  of  the  case. 

€,  DeolartUiona  concerning  acts  or  atti' 
tude  of  decUiranVs  relatives  or  friends 
charged  with  alienating  declaranVs  af» 
fectionB, 

The  wife  cannot  testify  in  an  action 
by  her  against  her  husband's  parents, 
to  statements  of  her  husband  concern- 
ing his  parents'  opposition  to  the  mar- 
riage. Huling  V.  Ruling  (1889)  32  DL 
App.  519.  Nor,  in  an  action  by  the 
husband,  may  he  testify  to  declara- 
tions of  the  wife  that  she  would  have 
been  living  with  her  husband  had  it 
not  been  for  her  folks;  that  but  for 
them  she  would  go  back  to  him;  and 
that  if  she  had  not  gone  home  with 
them  when  they  came  after  her,  they 
would  have  killed  her.  Edgell  v. 
Francis  (1887)  66  Mich.  303,  33  N.  W. 
501.    So,  in  an  action  by  the  wife,  she 


canndt  testify  to  declarations  of  the 
husband,  with  reference  to  the  hostile 
attitude  of  his  parents,  such  as  a  dec- 
laration, prior  to  the  marriage,  that 
he  could  not  sit  in  church  with  plain- 
tiff because  his  mother  would  not  al- 
low him  to,  and  his  statement,  in  ex- 
planation of  his  desire  to  keep  the 
marriage  secret,  that  if  his  father 
knew  of  it  he  would  separate  them, 
and  send  him  away.  Cochran  v.  Coch- 
ran (1909)  196  N.  Y.  86,  24  L.R.A. 
(N.S.)  160,  89  N.  E.  470,  17  Ann.  Cas. 
782,  reversing  (1908)  127  App.  Div. 
319,  111  N.  Y.  Supp.  588.  And  in  an 
action  by  the  wife,  she  cannot  testify 
to  declarations  of  the  husband,  in  the 
absence  of  defendant,  that  defendant 
was  trying  to  bring  about  a  separation 
between  him  and  his  wife  (Leucht  v. 
Leucht  (1908)  129  Ky.  700,  130  Am. 
St.  Rep.  486,  112  S.  W.  845;  Westlake 
V.  Westlake  (1878)  34  Ohio  St.  621,  32 
Am.  Rep.  397) ;  or  to  declarations  of 
the  husband  concerning  what  his  \ 
mother  had  said  to  him,  in  the  absence 
of  both  defendants  (Brison  v.  McKel- 
lop  (1914)  41  Okla.  374,  138  Pac.  154). 
In  Cochran  v.  Cochran  (N«  Y.)  supra, 
the  court  said:  ''While,  of  course, 
plaintiff  was  required  to  prove  the 
unlawful  conduct  of  defendants,  and 
while  such  unlawful  conduct  might  be 
evidenced  by  such  acts  as  were  out- 
lined in  the  evidence  referred  to,  it 
was  incumbent  upon  her  to  prove  the 
same  by  competent  testimony,  and  it 
was  not  proper  to  give  evidence  of  her 
husband's  declarations  on  the  subject. 
Such  evidence  offended  against  the 
general  rules  of  evidence,  and  has 
been  specifically  condemned  in  actions 
similar  .  to  this  one."  Judge  E.  T. 
Bartlett  dissented,  saying  that  the 
facts  in  question  were  part  of  the  res 
gestae,  and  that,  in  shjowing  the  atti- 
tude of  the  husband's  father,  it  was 
entirely  competent  to  prove  when  that 
position  developed,  and  to  follow  it 
down  to  its  final  results. 

In  Edgell  v.  Francis  (Mich.)  supra, 
the  court,  though  holding  as  stated 
above,  further  held  that  statements  of 
the  wife  concerning  the  reason  why 
she  stayed  with  her  parents,  and  her 
feelings  and  wishes,  and  her  warning 
to  plaintiff  against  going  to  her  fa- 


502 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R- 


ther's,  were  admissible.  Whether  any 
of  this  testimony  related  to  defend- 
ant's acts  or  conduct  does  not  very 
clearly  appear,  but  the  court  said  that 
most  of  this  evidence  was  explanatory 
of  the  wife's  residence  with  her  par- 
ents, and  was  the  only  means,  except 
examining  her  as  a  witness,  to  com- 
prehend it,  and  that  it  was  daily  con- 
duct, explained  by  concurrent  declara- 
tions. 

In  a  wife's  action  against  her  hus- 
band's mother  for  alienation  of  his 
affections,  the  husband's  declarations 
that  defendant  had  asked  him  to  put 
plaintiff  in  a  sanitarium,  and  had  em- 
ployed a  doctor  for  that  purpose,  and 
his  declaration,  in  explanation  of  his 
attempt  to  send  her  to  a  sanitarium, 
that  it  was  his  mother's  wish,  were 
no  parts  of  the  res  gestee,  but  were 
hearsay  and  incompetent.  Magers  v. 
Magers  (1909)  143  Iowa,  750,  123  N. 
W.  330. 

Derham  v.  Derham  (1900)  125 
Mich.  109,  83  N.  W.  1005,  was  an  ac- 
tion by  the  wife  against  her  husband's 
father;  she  testified  that  her  husband 
left  her,  and  subsequently  wrote  ask- 
ing forgiveness,  and  said  that  he 
would  not  have  gone  if  it  had  not  been 
for  his  father,  and  that  his  father  was 
mad  because  he  took  a  horse  on  one 
occasion,  to  go  after  plaintiffs  moth- 
er; another  witness  testified  that  the 
husband  told  him  his  folks  did  not  like 
plaintiff ;  that  he  had  a  chance  to  mar- 
ry others,  and  wished  he  had;  plain- 
tiffs father  testified  that  the  husband 
came  to  his  house  early  one  morning, 
and,  as  a  reason  for  coming  so  early, 
said  he  could  not  get  a  horse  any  time 
except  before  his  father  was  up,  and 
plaintiff's  mother  testified  that  he  said 
his  father  did  not  want  him  to  have 
the  horse.  It  was  held  that  the  testi- 
mony of  the  father  and  mother  was 
hearsky  and  inadmissible;  that  the 
other  verbal  statement  testified  to 
might  have  been  admissible  to  show 
the  husband's  feelings  toward  plain- 
tiff, but  that,  as  substantive  proof  of 
defendant's  relations  to  the  parties, 
it  was  hearsay,  and  the  jury  should 
have  been  instructed  to  discriminate 
between  its  value  to  show  the  hus- 
band's feelings,  and  its  use  as  proof  of 


defendant's  relations  to  the  parties; 
and  that  the  testimony  relating  to  the 
letter  was  also  hearsay,  as  well  as  in- 
admissible because  i;he  wife  was  not 
competent  to  testify  against  the  hus- 
band. 

In  Preston  v.  Bowers  (1861)  IS 
Ohio  St.  1,  82  Am.  Dec.  430,  defendant, 
who  seems  to  have  been  a  mere  friend 
of  the  wife,  had  a  number  of  inter- 
views with  her  both  before  and  after 
her  marriage  to  plaintiff,  and,  in  some 
of  them,  told  her  that  her  friends  were 
dissatisfied  with  her  going  West,  and 
apparently  attempted  to  persuade  her 
to  return  to  Ohio,  where  such  friends 
lived;  during  plaintiff's  absence  from 
home  she  left  for  Ohio,  following  an 
interview  with  defendant  who  induced 
her  to  consent,  and  who  wrote  a  let- 
ter to  her  husband  which  she  copied; 
the  wife,  after  each  of  these  inter- 
views with  defendant,  repeated  what 
defendant  said  to  plaintiff,  and  ex- 
pressed her  affection  for  plaintiff. 
The  court  held  that  her  declarations 
showing  the  state  of  her  feelin^ra  to- 
ward plaintiff  were  admissible,  but 
that  the  words  and  acts  of  defendant 
reported  by  her  to  plaintiff  were  notli- 
ing  but  hearsay  and  inadmissible; 
also,  that  there  would  have  been  no 
practical  difficulty  in  separating  them 
from  her  declarations  respectinfir  her 
affections,  and  hence  that  their  admis- 
sion could  not  be  justified  on  the 
ground  that  they  were  so  blended  with 
the  declarations  regarding  her  affec- 
tions as  to  be  inseparable. 

But  in  a  wife's  action  for  alienation 
of  her  husband's  affections,  she  was 
permitted  to  testify  that  she  met  her 
husband  after  the  separation,  and 
asked  him  what  the  matter  was,  and 
that  he  said  his  father  had  persuaded 
him  to  go  home;  that  she  asked  him 
what  he  was  going  to  do  with  her,  and 
that  he  said  he  was  going  to  leave  her» 
and  had  promised  his  father  he  would 
leave  her.  On  motion  for  a  new  trial 
the  court  held  this  admissible,  saying 
that  the  effect  of  the  ruling  was,  at 
most,  to  permit  plaintiff  to  testify  to 
the  fact  of  separation,  and  the  reason 
assigned  as  a  part  of  such  act;  and 
that  proof  of  the  act  of  the  husband 
in   separating  from   and  abandoning 
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his  wife  was  admissible,  and,  proof 
of  the  act  being  admissible,  his  decla- 
rations at  the  time,  explanatory  of  the 
act,  were  also  admissible  as  a  part  of 
the  res  gestse.  Baker  v.  Baker  (1885) 
16  Abb.  N.  C.  (N.  Y.)  298. 

And  a  statement  by  the  wife  to  her 
husband,  when  she  was  removing  her 
personal  property  from  her  husband's 
house  with  the  assistance  of  her  broth- 
er, that  her  brother  would  not  let  her 
remain  with  plaintiff,  was  admissible 
in  an  action  against  the  brother,  if 
made  in  the  brother's  presence  and  not 
repudiated  by  him;  as  his  failure  to 
repudiate  it  would  constitute  an  ad- 
mission. Bathke  v.  Erassin  (1901)  82 
Minn.  226,  84  N.  W.  796. 

So,  in  Smith  v.  Smith  (1919)  — 
8.  D.  — ,  173  N.  W.  843,  in  overruling 
an  objection  to  the  testimony  of  the 
plaintiff  that  her  husband,  in  reply  to 
her  question  whether  he  cared  for  her 
any  more,  said  that  if  what  his  broth- 
er, one  of  the  defendants,  said  was 
true,  he  did  not,  otherwise  he  did,  the 
court  said  that  the  matter  did  have 
a  bearing  on  the  state  of  mind  of  the 
husband,  and,  in  any  event,  was  not 
in  the  remotest  degree  prejudicial. 
And  where  defendant  cross-examined 
plaintiff  as  to  statements .  made  by 
her  husband,  her  testimony,  on  redi- 
rect examination,  that  her  husband 
told  her  that  on  one  occasion  after 
they  had  separated  his  father  and 
mother  forbade  him  to  leave  the  house 
to  meet  plaintiff,  the  father  saying 
that  he  could  not  go  unless  he  went 
over  his  dead  body^  could  not  be  com- 
plained of  by  defendant.  This  testi- 
mony was,  however,  admitted  without 
objection,  and  apparently  the  only 
complaint  made  on  appeal  was  that 
plaintiff  was  incompetent  to  testify 
thereto.  Nichols  v.  Nichols  (1898) 
147  Mo.  887^  48  S.  W.  947. 

d.  MiseellaneauB  declarations. 

In  Dodge  v.  Rush  (1906)  28  App. 
D.  C.  149,  8  Ann.  Cas.  671,  where  the 
court  excluded  plaintiff's  testimony  as 
to  her  husband's  declarations,  but  the 
nature  of  the  declarations  did  not  ap- 
pear, the  court  said  that  the  testimony 
was  properly  excluded,  if  it  had  rela- 
tion to  defendant  or  her  conduct. 

And  where,  in  the  husband's  action 


for  alienation  of  his  wife's  affection 
and  erim.  con.  it  appeared  that  the 
wife,  prior  to  the  marriage,  was  living 
at  defendant's  house,  and  that  she 
stayed  there  for  two  months  after  the 
marriage,  it  was  held  error  to  permit 
the  husband  to  testify  that  she  told 
him  that  she  would  not  marry  him 
unless  he  would  consent  that  she  could 
remain  at  defendant's  house  for  some 
time.  Carter  v.  Hill  (1890)  81  Mich. 
276,  45  N.  W.  988.  The  court  said  that 
his  testimony  was  open  to.  the  criti- 
cism that  it  was  hearsay,  but  it  would 
seem  that  the  principal  ground  of  its 
decision  was  that  the  husband  was  in- 
competent to  testify. 

And  a  wife's  statements  to  a  man 
who  had  seen  her  in  a  compromising 
situation  that  she  could  not  afford  to 
break  with  defendant  because  a  cer- 
tain woman  was  trying  to  get  her  out 
of  the  church  choir,  and  that  defend- 
ant had  influence  enough  to  keep  her 
in,  were  improperly  admitted  in  an 
action  by  the  husband  for  seduction, 
over  the  objection  that  they  were  hear- 
say and  not  a  part  of  the  res  gestse. 
Dance  v.  McBride  (1876)  43  Iowa,  624. 

The  declaration  of  the  erring  spouse 
as  to  aet  and  conduct  of  defendant, 
and  which  is  not  a  declaration  tending 
to  show  mental  condition  or  the  state 
of  the  affections  of  such  spouse,  i)i 
inadmissible.  Fuller  v.  Robinson 
(1910)  230  Mo.  22, 130  S.  W.  843,  Ann. 
Cas.  1912A,  988.  This  was,  however, 
said  incidentally  in  this  case,  in  dis- 
cussing authorities  cited  on  the  ques- 
tion of  the  admissibility  of  the  wife's 
declarations,  which,  the  court  says, 
contained  no  reference  to  any  word, 
act,  or  conduct  of  defendant. 

But  in  a  husband's  action  for  alien- 
ation of  affections  and  crinL  con.,  a 
letter  from  plaintiff's  wife  to  defend- 
ant, written  while  she  was  absent  from 
home  on  a  visit,  and  inviting  defend- 
ant to  call,  was  admissible,  where  it 
explained  and  accounted  for  a  visit 
defendant  made  her,  though  it  was 
written  after  the  time  of  the  alleged 
adultery.  Puth  v.  Zimbleman  (1896) 
99  Iowa,  641,  68  N.  W.  896. 

But  in  an  action  by  the  wife  against 
another  woman,  a  letter  from  the  hus- 
band to  plaintiff,  in  which  he  inti- 
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mated  that  he  loved  defendant,  and 
not  plaintiff,  was  inadmissible.  Whit- 
man V.  Egbert  (1898)  27  App.  Div. 
374,  50  N.  Y.  Supp.  8.  The  court  said 
that  it  was  not  like  a  spontaneous,  oral 
declaration  accompanying  an  act,  and 
therefore  part  of  it,  but  was  a  deliber- 
ate ex  parte  narrative  of  facts  and 
opinions;  and  that  an  inference  that 
defendant  was  responsible  for  the 
husband's  infatuation  must  be  based 
on  evidence  tending  to  show  such  fact, 
other  than>  the  husband's  acts  or  dec- 
larations. But,  as  to  the  admissibility 
of  declarations  of  affection  for  defend- 
ant, for  a  limited  purpose,  see  Rose  v. 
Mitchell  (1899)  21  R.  L  270,  43  Atl. 
67,  and  Warren  v.  Graham  (1916)  174 
Iowa,  162,  156  N.  W.  323,  cited  infra. 

In  Stanley  v.  Stanley  (1902)  27 
Wash.  570,  68  Pac.  187,  it  was  held,  in 
a  wife's  action  against  her  husband's 
parents,  that  evidence  that  long  after 
the  separation  of  the  husband  and 
wife,  and  several  months  after  the  ac- 
tion was  commenced,  the  husband 
asked  the  wife  to  live  with  him,  but  did 
not  want  his  parents  to  know  about  it, 
was  incompetent.  While  the  court  in- 
timates that  the  purpose  of  introduc- 
ing such  evidence  was  to  raise  an  in- 
ference that  the  parents  caused  the 
separation,  the  declaration  does  not 
seem  to  have  referred  to  any  act  of 
defendants,  and  the  ground  of  the 
court's  holding  is  that  acts  and  decla- 
rations might  be  shown  up  to  the  time 
of  the  separation,  for  the  purpose  of 
showing  affection,  but  that  declara- 
tions made  so  long  after  the  separa- 
tion as  not  to  be  a  part  of  it  are  not 
competent  against  defendant. 

Hillers  v.  Taylor  (1918)  108  Md. 
148,  69  Atl.  715,  was  an  action  by  the 
wife  against  the  woman  with  whom 
her  husband  boarded,  for  alienation 
of  affections  and  crim.  con.;  the  wife 
had  visited  him  there,  and  on  asking 
why  there  could  not  be  two  beds  in 
one  room,  so  that  she  and  her  husband 
could  occupy  the  same  room,  was  told 
by  the  husband  that  defendant  object- 
ed to  having  two  beds  in  the  room;  on 
another  occasion,  when  she  objected 
to  their  separation  and  offered  to  go 
with  him  to  defendant's  house  to  live, 
he  said  that  defendant  did  not  want 


her  there.     The  court  held  that,   if 
these  statements  of  the  husband  were 
expressions  of  the  husband's  opinion 
as  to  the  wishes  or  preferences  of  de- 
fendant, they  violated  the  rule  exclud- 
ing the  opinions  of  witnesses   other 
than  those  of  experts,  especially  when 
unaccompanied    by    a    statement    of 
facts  affording  a  reasonable  founda- 
tion for  them;  and  that,  if  regarded  as 
repetitions   of  declarations   made   to 
him  by  defendant,  they  were  inadmis- 
sible as  hearsay;  and  that  they  were 
not  admissible  as  tending  to  show  the 
effect  on  the  husband's  mind  of  de- 
fendant's act.   The     holding  on   this 
last  question  will  be  further  discussed 
in  a  subsequent  part  of  the  note.     On 
a  second  appeal  in  this  case  (1911) 
(116  Md.  165,  81  Atl.  286),  it  was  held 
that  a  motion  by  defendant  to  strike 
from  the  record  all  of  plaintiff's  testi- 
mony with  reference  to  conversations 
with  her  husband,  on  the  ground  that 
they  had  not  been  shown  to  have  been 
caused  or  induced  by  the  acts  of  de- 
fendant, was  properly  overruled.  .  The 
court,  however,  refers  with  apparent 
approval  to  its  holding  on  the   first 
appeal   that  evidence  of   statements 
made  to  plaintiff  by  her  husband,  re- 
lating to  the  wishes  of  def  endant,  was 
inadmissible;  and,  while  the  opinion 
is  not  very  clear,  it  would  seem  prob- 
able that  the  evidence  admitted  on  the 
second    trial,    and   which    defendant 
moved  to  strike  out,  did  not  include 
the  declarations  of  the  husband  re- 
garding defendant's  wishes  and  decla- 
rations. 

See  also  the  following  cases,  in 
which  it  is  not  clear  whether  the  dec- 
larations involved  referred  to  defend- 
ant's acts  or  conduct: 

--Willey  V.  Howell  (1914)  159  Ky. 
805,  169  S.  W.  519,  which  was  an  ac- 
tion by  the  husband  against  his  fa- 
ther-in-law, and  in  which  it  was  held 
that  conversations  between  plaintiff 
and  his  wife,  illustrating  the  state  of 
feeling  between  them,  and  pertinent 
to  show  whether  she  left  him  volun- 
tarily or  was  persuaded  to  leave  by 
defendant,  were  competent  evidence; 

— McKenzie  v.  Lautenschlager 
(1897)  113  Mich.  171,  71  N.  W.  489,  an 
action   by  the   husband   against   his 
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wife's  parents,  in  which  it  was  held 
that  statements-  by  the  wife,  not  in 
the  presence  of  defendant,  and  letters 
written  by  her,  were  admissible  in 
plaintiffs  favor,  for  the  purpose  of 
showing  the  state  of  mind  of  the  wife 
towards  the  husband; 

— Manwarren  v.  Mason  (1894)  79 
Hun,  592,  29  N.  Y.  Supp.  915,  in  which 
declarations  of  the  husband  were  held 
inadmissible  in  an  action  by  the  wife; 

— Winsmore  v.  Greenbank  (1745) 
Willes,  577,  125  Eng.  Reprint,  1330,  in 
which  it  was  held  that,  in  an  action 
for  enticing  away  and  detaining  plain- 
tiff's wife,  the  declarations  of  the  wife 
were  properly  excluded. 

Ill,  other  objections. 

In  a  wife's  action  against  her  hus- 
band's parents,  her  testimony  as  to  a 
conversation  with  her  husband  after 
the  trouble  began,  but  before  the  sepa- 
ration, concerning  defendants  and 
their  treatment  of  plaintiff,  in  which 
the  husband  said  that  it  was  not  right 
for  defendants  to  do  as  they  did,  was 
held  inadmissible,  as  It  took  place  at 
a  time  to  create  a  suspicion  of  collu- 
sion. Townshend  v.  Townshend 
(1911)  84  Vt.  315,  79  Atl.  388.. 

In  a  wife's  action  against  another 
woman  for  alienation  of  her  husband's 
affections,  her  testimony  that  her  hus- 
band told  her  he  had  been  visiting  de- 
fendant for  four  years,  for  immoral 
purposes,  and  that  if  she  would  for- 
give him  and  comply  with  his  wishes 
respecting  certain  property  he  would 
never  go  there  again  for  any  purpose, 
was  incompetent,  though  not  offered 
as  tending  to  show  the  state  of  mind 
of  the  husband  towards  the  defendant. 
Sanders  v.  Burnham  (1917)  91  Vt.  480, 
100  Atl.  905.    The  court  said  that  it 
was  a  declaration  in  the  nature  of  a 
confession  to  the  effect  that  defendant 
was  guilty  of  the  act  charged  in  the 
suit,  and  had  no  tendency  to  prove  the 
husband's  state  of  mind  towards  de- 
fendant, and  that,  moreover,  the  dec- 
laration disclosed  that  it  was  made 
after  trouble  arose  between  plaintiff 
and  her  husband,  whereas  such  decla- 
rations were  only  admissible  if  made 

at  a  time    when    there    existed    no 

{[round  to  suspect  collusion. 
In  Brown  v.  Evans  (1907)  149  Mich. 


429,  112  N.  W.  1079,  an  action  for 
alienation  of  affections  and  crim.  con., 
a  copy  of  a  letter  claimed  to  have  been 
written  by  plaintiff's  wife  to  defend- 
ant, and  tending  strongly  to  show  im- 
proper relations  between  them,  was 
held  properly  excluded,  apparently  on 
the  sole  ground  that  a  foundation  for 
secondary  evidence  had  not  been  laid. 

IV*  Admission  for  limited  purpose, 

A  cause  of  action  for  alienation  of 
affections  would  seem  to  consist  of 
three  elements:  The  wrongful  con- 
duct of  defendant,  plaintiff's  loss  of 
the  affection,  or  consortium,  of  the 
other  spouse,  and  a  causal  connection 
between  such  conduct  and  such  loss. 

Probably  all  courts  would  agree 
that  the  declarations  of  the  alienated 
spouse  concerning  the  acts  and  con- 
duct of  defendant  are  not  admissible 
to  prove  the  first  of  these  elements, 
that  is,  defendant's  guilt.  The  courts 
which  hold  such  declarations  admis- 
sible for  any  purpose  usually  lay 
stress  on  the  fact  that  they  are  not 
admissible  for  the  purpose  of  showing 
such  guilt. 

Colorado.  —  Williams  v.  Williams 
(1894)  20  Colo.  51,  37  Pac.  614;  Gil- 
breath  v.  Gilbreath  (1908)  42  Colo. 
5,  94  Pac.  23. 

Iowa.  —  Hardwick  v.  Hardwick 
(1906)  130  Iowa,  230,  106  N.  W.  639; 
Warren  v.  Graham  (1916)  174  Iowa, 
162,  156  N.  W.  323;  Welty  v.  Sparks 
(1917)  179  Iowa,  1390,  162  N.  W.  614; 
Moir  V.  Moir  (1917)  181  Iowa,  1005, 
165  N.  W.  221. 

Michigan.  —  Derham  v.  Derham 
(1900)  125  Mich.  109,  83  N.  W.  1005. 

Nebraska.  —  Melgheii  v.  Melcher 
(reported  herewith)  ante,  492. 

New  York.  —  Pollock  v.  Pollock 
(1894)  9  Misc.  82,  29  N.  Y.  Supp.  37. 

Oregon.  —  Schneider  v.  Tapfer 
(1919)  —  Or.  — ,  180  Pac.  107. 

Rhode  Island.  —  Rose  v.  Mitchell 
(1899)  21  R.  I.  270,  43  Atl.  67. 

Washinigton. — ^Jones  v.  Jones  (1917) 
96  Wash.  172,  164  Pac.  757. 

Wisconsin.  —  Ward  v.  Thompson 
(1911)  146  Wis.  876,  131  N.  W.  1006. 

And  probably  all  courts  which  hold 
such  declarations  admissible  for  any 
purpose  would  agree  that  they  are 
admissible  for  the  purpose  of  proving 


506 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


the  third  element.  That  is,  when  de- 
fendant's misconduct  has  been  shown, 
and  it  has  also  been  shown  that  the 
husband  and  wife  have  separated  or 
that  plaintiff  has  lost  the  affections 
of  the  other  spouse,  such  declarations 
are  held  admissible  to  show  that  the 
separation,  or  the  loss  of  affection, 
was  the  effect  of  such  misconduct,  and 
not  the  effect  of  some  other  cause. 
Williams  v.  Williams  (1894)  20  Colo. 
51,  37  Pac.  614 ;  Gilbreath  v.  Gilbreath 
(1908)  42  Colo.  5,  94  Pac.  23;  Hard- 
wick  V.  Hardwick  (1906)  130  Iowa, 
230,  106  N.  W.  639;  Miller  v.  Miller 
(1912)  154  Iowa,  344,  134  N.  W.  1058; 
Warren  v.  Graham  (1916)  174  Iowa, 
162,  156  N.  W.  323 ;  Nevins  v.  Nevins 
(1904)  68  Kan.  410,  75  Pac.  492;  Mel- 
CHER  V.  Melcher  (reported  herewith) 
ante,  492;  Schneider  v.  Tapfer  (1919) 
—  Or.  — ,  180  Pac.  107 ;  Jones  v.  Jones 
(1917)  96  Wash.  172,  164  Pac.  757; 
White  V.  White  (1909)  140  Wis.  538, 
133  Am.  St.  Rep.  1100,  122  N.  W.  1051. 
Some  courts,  however,  seem  to  go 
beyond  this,  and  hold  that  the  decla- 
rations are  admissible  for  the  purpose 
of  showing  the  ''state  of  affection  be- 
tween husband  and  wife;"  ''the  state 
of  the  wife's,  feelings  towards  her  hus- 
band;" "the  condition  of  his  mind  in 
consequence  of  any  influence  exerted 
thereon;"  "the  husband's  feelings  to- 
wards plaintiff;"  or  "the  mental  state 
of  the  alienated  spouse."  Hardwick 
V.  Hardwick  (1906)  130  Iowa,  230,  106 
N.  W.  639;  Welty  v.  Sparks  (1917)  179 
Iowa,  1390,  162  N.  W.  614;  Moir  v. 
Moir  (1917)  181  Iowa,  1005,  165  N.  W. 
221;  iJerham  v.  Derham  (1900)  125 
Mich.  109,  83  N.  W.  1005 ;  Melcher  v. 
Melcher  (reported  herewith)  ante, 
492;  Remsen  v.  Hay  (1882)  14  N.  Y. 
Week.  Dig.  443;  Pollock  v.  Pollock 
(1894)  9  Misc.  82,  29  N.  Y.  Supp.  37; 
Schneider  v.  Tapfer  (1919)  —  Or.  — , 
180  Pac.  107.  The  expressions  quoted 
would  seem  to  mean  that  the  declara- 
tions are  admissible  to  prove  the  loss 
of  the  affections  of  the  other  spouse 
as  well  as  the  cause  of  such  loss;  or, 
perhaps,  to  show  the  existence  of  af- 
fection prior  to  the  alleged  alienation. 
Of  course,  it  is  only  in  connection 
with  declarations  concerning  defend- 
ant's act^  and  conduct  that  any  doubt 


on  this  point  arises.  Some  other  dec- 
larations of  the  alienated  spouse,  not 
relating  to  defendant's  acts  and  con- 
duct, are  undoubtedly  admissible  to 
prove  these  matters. 

In  Williams  v.  Williams  (1894)  20 
Colo.  51,  37  Pac.  614,  a  wife's  action 
against  her  husband's  mother,  the 
husband's  declarations  to  plaintiff 
that  his  mother  wanted  him  to  leave 
her,  and  was  coming  to  the  city  where 
they  were  living  to  take  him  away,  and 
that  his  mother  had  all  his  money,  and 
would  not  give  it  to  him  until  he  sepa- 
rated from  plaintiff,  were  held  admis- 
sible, in  connection  with  other  evi- 
dence showing  the  disposition  and  ef- 
fort on  defendant's  part  to  cause  a 
separation,  to  show  what  influenced 
the  husband's  conduct  in  separating 
from  his  wife;  but  not  admissible  to 
show  what  the  mother's  conduct  was. 
The  court  said:  'In  this  case,  while 
the  husband  of  plaintiff  was  not  a 
party  to  the  suit,  yet  the  action  direct- 
ly involved  not  only  his  mother's  con- 
duct, but  his  own  conduct  in  respect 
to  his  wife.  The  precise  issue  was 
whether  defendant  had  wrongfully  and 
maliciously  induced  her  son  to  sepa- 
rate himself  from  and  abandon  plain- 
tiff as  his  wife,  thus  depriving  her  of 
the  society,  comfort,  and  support  of 
her  husband.  From  the  character  of 
the  issue,  therefore,  it  was  not  only 
proper  to  show  the  declarations  and 
acts  of  defendant  in'  respect  to  her 
son's  marriage,  including  her  efforts 
to  secure  a  separation  of  the  young 
married  couple,  but  it  was  also  neces- 
sary to  show  the  effect  of  the  mother's 
conduct  upon  the  son.  ...  It  was, 
in  our  opinion,  proper  to  admit  in 
evidence  declarations  of  Edward,  for 
the  purpose  of  showing  what  influ- 
enced his  conduct  in  separatins:  from 
his  wife.  It  is  true  his  mere  declara- 
tions were  not  admissible  to  show 
what  his  mother's  conduct  was,  nor 
was  it,  of  itself  alone,  material  how 
bad  his  mother's  conduct  was  towards 
plaintiff;  for,  no  matter  how  bad  her 
conduct  was,  she  could  not  properly 
be  held  liable  in  this  action,  unless  the 
effect  of  her  conduct  was  such  as  to 
cause  Edward  to  become  estranged 
from  and  desert  his  wife." 
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Hardwick  v.  Hardwick  (1906)  130 
Iowa,  230,  106  N.  W.  639,  was  an  .ac- 
tion by  the  wife  against  her  husband's 
father,  and  the  court  held  that  her 
testimony  that  her  husband  told  her 
that  his  father  wanted  him  to  ieave 
her,  and  that  the  husband  was  so  over- 
come with  grief  that  he  could  hardly 
tell  her,  was  not  inadmissible,  because 
of  the  inclusion  of  the  declaration 
concerning  the  father's  wishes.  The 
court  said  that  such  declaration  was 
admissible,  in  connection  with  the 
scene  described,  as  tending  to  prove 
the  effect  of  defendant's  influence,  if 
any,  exerted  on  the  son;  but  that  its 
consideration  should  be  strictly  limit- 
ed to  the  determination  of  the  state 
of  affection  between  husband  and 
wife,  and  of  the  effect  of  the  influence 
on  the  mind  of  the  husband,  and  that 
the  jury  should  be  specially  cautioned 
not  to  consider  it,  in  deciding  whether 
any  such  influence  was  in  fact  exerted. 

The  recent  case  of  Schneider  v.  Tap- 
fer  (1919)  —  Or.  — ,  180  Pac.  107,  was 
an  action  by  the  husband  against  his 
wife's  father.  The  court  held  inad- 
missible a  declaration,  prior  to  the 
marriage,  that  the  father  wanted  her 
to  quit  plaintiff;  a  declaration,  after 
the  marriage,  that  her  father  gave 
her  money  for  an  abortion,  and  told 
her  to  go  and  have  it  performed,  after 
her  husband  refused  to  give  her  any 
money  for  that  purpose ;  a  declaration 
as  to  the  father's  threat  to  disinherit 
her;  and  a  statement  showing  the 
falsily  of  a  statement  of  the  father 
concerning  her  whereabouts  on  a  par- 
ticular occasion.  The  court  said  that 
this  evidence  did  not  tend  to  show 
happy  marriage  relations  between 
plaintiff  and  his  wife,  or  to  throw 
light  upon  her  motive  in  leaving  him, 
but  was  hearsay  and  incompetent. 
The  court  then  said :  "In  this  connec- 
tion, as  the  case  will  go  back  for  an- 
other trial  and  these  questions  will  all 
arise  again,  it  may  be  proper  to  deflne 
what  the  rule  is  in  a  case  of  this  kind 
as  to  the  declarations  of  the  alienated 
spouse,  in  the  absence  of  the  defend- 
ant.  Such  declarations,  when  made 
prior  to  the  alienation,  are  always 
admissible  when  they  tend  to  disclose 
affection  and   the  relations  between 


the  spouses.  •  •  .  Such  declara- 
tions are  also  admissible  when  they 
are  made  at  or  approximately  before 
the  alienation,  where  they  are  of  a 
character  likely  to  disclose  the  mind 
and  motive  of  the  alienated  one,  and 
the  effect  upon  his  or  her  mind  or 
motive,  which  the  supposed  words  or 
conduct  of  the  defendant  have  had. 
To  illustrate,  if  a  wife  should  say  to 
her  husband,  being  about  to  leave 
him:  *I  can't  live  with  you  any  longer. 
My  father  does  not  want  me  to,  and 
.  he  has  said  so  much,  it  has  caused  me 
to  dislike  you.  He  says  if  I  continue 
to  live  with  you  he  will  disinherit  me, 
and  I  can't  give  up  my  heritage  in 
that  way.'  Such  a  declaration  would 
be  admissible,  not,  of  course,  for  the 
purpose  of  showing  that  her  father 
really  had  said  those  things,  but  for 
the  purpose  of  showing  that  the  acts 
of  her  father  (which  must  be  proved 
by  other  evidence)  had  affected  her 
mind,  alienated  her  affections,  and 
caused  her  to  leave  her  husband. 
Sometimes  such  declarations  may  be 
admissible  when  accompanying  the 
act  of  leaving,  as  a  part  of  the  res 
gestae  of  the  act.  .  .  .  But  where 
the  declarations  are  not  of  a  character 
which  bear  upon  the  mental  state  or 
motive  of  the  alienated  spouse,  and 
where  they  are  unaccompanied  by  any 
declarations  upon  her  part,  which  do 
bear  upon  her  mind  or  motive,  they 
are  wholly  inadmissible." 

In  a  wife's  action  against  her  fa* 
ther-in-law,  her  testimony  that  her 
husband  told  her  that  his  folks  had 
talked  with  him,  that  his  father  had 
heard  of  their  marriage  (which  was 
secret)  and  did  not  want  him  to  live 
with  her,  and  that  he  was  going  to 
leave  her,  was  held  competent  only  for 
the  purpose  of  showing  the  effect  of 
the  father's  interference,  if  any  was 
shown,  upon  the  son,  with  respect  to 
the  cause  which  prompted  him  to  sep- 
arate from  his  wife ;  and  not  for  the 
purpose  of  establishing  the  fact  that 
the  father  had  interfered  to  prevent 
his  son  from  living  with  plaintiff, 
Gilbreath  v.  Gilbreath  (1908)  42  Colo. 
5,  94  Pac.  23. 

And  in  an  action  against  a  hus- 
band's parents  and  sister,  the  decla- 
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rations  of  the  husband  to  plaintiff 
with  reference  to  what  defendants 
had  said  to  him  were  held  admissible 
so  far  as  they  were  explanatory  of  the 
husband's  conduct,  or  indicated  a  rea- 
son for  his  leaving  plaintiff;  but  such 
of  them  as  were  not  explanatory  of 
either  of  such  matters  were  held  in- 
admissible. Miller  v.  Miller  (1912) 
154  Iowa,  344,  134  N.  W.  1058. 

And  the  husband's  declarations  that 
defendant,  his  father,  was  making 
trouble  between  him  and  plaintiff,  and 
wanted  him  to  leave  plaintiff,  were 
held  competent  to  prove  the  state  of 
the  husband's  affection  towards  the 
wife,  and  the  condition  of  his  mind  in 
consequence  of  any  influence  exerted 
thereon.  The  court,  however,  stated 
that  they  could  not  be  considered  as 
tending  to  prove  that  defendant,  or 
anyone  else,  had  actually  exerted  any 
such  influence,  or  had  interfered  in 
any  manner  in  the  domestic  affairs  of 
the  husband  and  wife.  Moir  v.  Moir 
(1917)  181  Iowa,  1005,  165  N.  W.  221. 

And  statements  of  plaintiff's  hus- 
band to  her,  after  their  separation, 
that  he  could  not  talk  to  her,  that  his 
father  had  forbidden  him  to  say  any- 
thing to  her,  and  that  he  had  put  the 
matter  in  the  hands  of  an  attorney, 
were  held  admissible.  Jones  v.  Jones 
(1917)  96  Wash.  172,  164  Pac.  757. 
The  court's  quotations  from  other 
cases  apparently  indicate  that  it 
thought  the  evidence  was  admissible 
to  show  the  effect  on  the  husband  of 
defendant's  conduct. 

And  declarations  of  the  husband, 
purporting  to  give  the  offers  and  in- 
ducements held  out  to  him  by  his  par- 
ents to  induce  him  to  separate  from 
and  abandon  plaintiff,  W^re  held  prop- 
er and  competent  as  showing  the  in- 
fluences producing  the  alienation  and 
loss  of  affection  complained  of,  and 
the  cause  of  the  separation,  and  the 
destruction  of  the  marital  relation. 
White  V.  White  (1909)  140  Wis.  538, 
133  Am.  St.  Rep.  1100,  122  N.  W.  1051. 

The  wife's  statement  to  plaintiff 
that  defendant  thought  she  was  too 
nice  a  woman  to  be  on  a  farm,  if  ad- 
missible at  all  in  an  action  by  the  hus- 
band, could  be  considered  only  to  show 
the  state  of  the  wife's  feelings  to- 


wards her  husband,  and  not  as  in  any 
degree  tending  to  prove  that  defend- 
ant did  the  wrongful  acts  with  which 
he  was  charged.  Welty  v.  Sparks 
(1917)  179  Iowa,  1390,  162  N.  W.  614. 

In  Remsen  v.  Hay  (1882)  14  N.  Y. 
Week.  Dig.  443,  an  action  by  the  hus- 
band against  his  wife's  father,  there 
was  evidence  that  the  father  publicly 
threatened  to  disinherit  the  wife  un- 
less she  left  her  husband  and  came 
home  to  live,  and,  while  the  wife  de- 
nied knowledge  of  this  threat,  the  hus- 
band testified  that  she  communicated 
it  to  him  before  she  left. .  It  was  held, 
apparently  with  reference  to  this  tes- 
timony, that  plaintiff  had  a  right  to 
show,  by  what  the  wife  did  and  said, 
the  condition  of  her  mind  at  the  time 
she  left  him,  and  the  causes  which  im- 
pelled her  to  the  step,  and  that  all  the 
transactions  up  to  the  time  she  left 
were  material  as  a  part  of  the  res 
gestae;  and  also  that  the  fact  that  one 
conversation  took  place  after  she  had 
once  left  plaintiff  did  not  render  it 
immaterial,  where  she  had  returned 
and  was  in  her  husband's  house  when 
the  conversation  took  place. 

Pollock  V.  Pollock  (1894)  9  Misc. 
82,  29  N.  Y.  Supp.  87,  was  an  action  by 
the  wife  against  her  husband's  father, 
and  the  trial  court  admitted  a  state- 
ment by  the  husband  in  the  absence  of 
defendant,  which  in  effect  attributed 
his  abandonment  of  the  wife  to  the 
persuasions  and  contrivances  of  de- 
fendant; but  limited  its  admission  as 
part  of  the  res  gestae  and  tending  to 
show  the  existing  relation  between  the 
husband  and  wife  at  the  time.  The 
appellate  court,  though  reversing  the 
judgment  on  another  ground,  appar- 
ently approved  the  admission  of  the 
evidence  for  this  limited  purpose;  but 
points  out  with  evident  disapproval 
that  the  limitation  was  subsequently 
disregarded,  and  the  statement  given 
the  force  and  effect  of  evidence  tend- 
ing to  establish  the  fact  on  which  the 
defendant's   liability  was  predicable. 

In  many  jurisdictions,  the  courts 
undoubtedly  intend  to  hold  that  decla- 
rations of  the  other  spouse  concerning 
the  acts  and  conduct  of  defendant  are 
inadmissible  for  any  purpose.  See  the 
cases  cited  in  the  first  part  of  this 
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note,  especially  McGowan  ▼.  Armour 
.  (1918)  160  C.  C.  A.  576,  248  Fed.  676; 
Humphrey  v.  Pope  (1905)  1  CaL  App. 
374,  82  Pac.  223;  Leucht  v.  Leucht 
(1908)  129  Ky.  700,  130  Am.  St  Rep. 
486,  112  S.  W.  845;  McGinnis  v.  Mc- 
Glothlan  (1915)  192  How  App.  141, 
180  S.  W.  405.  In  McGowan  v.  Armour 
(Fed.)  supra,  the  court,  in  holding  in* 
admissible  declarations  of  the  hus- 
band as  to  statements  by  defendant  of 
her  affection  for  the  husband,  said: 
"To  say  that  the  vice  of  this  practice 
can  be  cured  by  admonitions  to  the 
jury  as  to  the  restricted  purpose  for 
which  the  evidence  is  received  is  to 
indulge  a  purely  academic  view  of  the 
lay  mind.  The  verdict  that  was  ren- 
dered in  the  present  case  is  the  best 
proof  of  the  fallacy  of  such  confi- 
dence." In  McGinnis  v.  McGIothlan 
(Mo.)  supra,  the  court  said:  ''But  it 
seems  to  be  ruled  in  some  jurisdictions 
that  while  evidence  of  what  the  hus- 
band or  wife  said  to  the  other,  relating 
to  matters  connected  with  their  domes- 
tic concerns,  may  not  be  admitted  as 
proof  of  the  substantive  fact  of  guilt 
of  the  accused  party  in  an  action  for 
alienation,  yet  communications  be- 
tween them,  though  in  privacy,  may  be 
received  for  the  purpose  of  showing 
the  state  of  feeling  or  affection  for  the 
plaintiff,  even  though  this  involves 
and  includes  acts,  conduct,  and  decla- 
rations of  the  defendant.  The  point 
involves  two  considerations:  One  as 
to  the  right  to  show  private  communis 
cations  between  husband  and  wife,  re- 
lating to  the  defendant;  and  the  other 
the  right  to  show  such  communica- 
tions when  they  consist  of  declara- 
tions of  the  defendant  made  in  his  ab- 
sence. The  better  rule  seems  to  be 
that,  in  order  to  show  the  state  of 
mind  concerning  the  affections  said 
to  have  been  alienated,  private  com- 
munications between  husband  and 
wife  may  be  shown^  provided  they  do 
not  include  statements  of  what  the 
defendant  did  or  said.  The  latter,  if 
allowed,  could  be  artfully  used  to 
manufacture  a  case  against  an  inno- 
cent person  by  mere  hearsay." 

The  court  also  refers  to  the  ques- 
tion of  the  admissibility  of  such  decla- 
rations for  a  limited  purpose,  in  Kil- 


lers V.  Taylor  (1908)  108  Md.  148,  69 
Atl.  715;  but  it  does  not  seem  to  at- 
tempt to  lay  down  any  general  rule. 
While  holding  the  declarations  in- 
volved inadmissible,  it  says  that  the 
state  of  the  husband's  feelings  to- 
wards plaintiff  was  plainly  shown  by 
other  evidence;  that  his  declarations 
formed  but  a  faint  and  unimportant 
addition  to  the  evidence  on  that 
branch  of  the  case,  while  they  would 
have  tended  to  prejudicially  affect  de- 
fendant in  the  eyes  of  the  jury,  al- 
though confessedly  incompetent  to 
prove  the  act  with  which  defendant 
was  charged. 

In  Derham  v.  Derham  (1900)  125 
Mich.  109,  83  N.  W.  1005,  the  court 
said,  with  reference  to  a  declaration 
of  plaintiff's  husband  that  his  folks 
did  not  like  plaintiff,  and  that  he  had 
a  chance  to  marry  others  and  wished 
he  had,  that  it  might  have  been  ad- 
missible to  show  the  husband's  feeling 
towards  plaintiff;  but  that  as  substan- 
tive proof  of  defendant's  relations  to 
the  parties  it  was  hearsay. 

In  Allen  v.  Forsythe  (1912)  160  Mo. 
App.  262,  142  S.  W.  820,  statements  by 
plaintiff's  wife,  tending  to  show  the 
effect  produced  on  her  mind  by  the 
conduct  of  defendant,  were  held  ad- 
missible for  the  purpose  of  showing 
the  feelings  or  mental  condition  of  the 
wife,  and  her  reason  for  failing  to  per- 
form the  marital  contract;  but  wheth- 
er the  statements  referred  to  defend- 
ant's acts  or  conduct  does  not  clearly 
appear,  though  the  objection  was  that 
the  evidence  was  hearsay. 

In  Warren  v.  Graham  (1916)  174 
Iowa,  162,  156  N.  W.  328,  an  action  by 
the  wife  against  another  woman,  and 
Rose  V.  Mitchell  (1899)  21  R.  I.  270, 
43  Atl.  67,  an  action  by  the  husband 
against  another  man,  the  declarations 
of  the  spouse  whose  affections  were 
claimed  to  have  been  alienated,  con- 
cerning the  declarant's  affection  for 
defendant  and  the  state  of  declarant's 
mind  toward  plaintiff,  were  held  ad- 
missible to  prove  the  loss  of  affection, 
but  not  to  prove  defendant's  agency. 

In  Ward  v.  Thompson  (1911)  146 
Wis.  376,  131  N.  W.  1006,  the  declara- 
tions of  plaintiff's  wife  that  she  was 
going  to  meet  defendant,  that  she  was 
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tired  of  the  life  she  was  living,  and 
wanted  a  different  life,  which  her 
husband  could  not  give  her,  and  money 
and  good  clothes,  and  that  defendant 
was  rich  and  she  wanted  some  of  his 
money,'  were  held  inadmissible,  as 
hearsay,  upon  the  question  of  defend- 
ant's guilt;  but,  on  the  question  of 
damages,  admissible  in  defendant's 
favor,  as  tending  to  show  the  wife's 
feelings  toward  her  husband,  the  state 
of  their  married  life,  and  the  mental 
and  moral  make-up  of  the  wife;  and 
also  as  tending  to  show  whether  she 
was  seduced  by  defendant,  or  was 
yielding  to  the  dictates  of  a  licentious 
or  mercenary  disposition.  , 

Where,  in  the  husband's  action,  the 
wife  testified  for  defendant,  and  de- 
nied the  acts  charged,  a  copy  of  a 
letter  written  by  her  to  defendant  in 
the.  husband's  presence,  acknowledg- 
ing improper  relations  with  him,  and 


insisting  that  he  must  have  no  further 
communication  with  her,  was  held . 
competent  to  impeach  the  wife,  thou£rh 
defendant  denied  receiving  the  letter. 
Weston  V.  Weston  (1903)  86  App.  Div. 
159,  88  N.  Y.  Supp.  628. 

In  a  husband's  suit  for  divorce,  with 
claim  for  damages  against  the  core- 
spondent, in  which  the  wife  did  not 
appear,  and  in  which  the  corespondent 
alleged  collusion  between  the  husband 
and  wife,  the  testimony  of  a  witness 
that  she  conununicated  to  the  husband 
the  wife's  confession  of  adultery  with 
the  corespondent,  and  the  details  of  the 
statement  made  by  the  witness  to  the 
husband,  were  competent  to  rebut 
the  charge  of  collusion,  by  showing 
the  information  on  which  the  husband 
acted  in  seeking  a  divorce.  Farulli  v. 
Farulli,  L.  R.  [1917]  P.  (Eng.)  28,  86 
L.  J.  Prob.  N.  S.  85,  116  L.  T.  N.  S.  18, 
81  J.  P.  28,  61  Sol.  Jo,  116.     A.  MCT, 


NORTHERN  TRUST  COMPANY,  Appt, 

V. 

CONSOLIDATED  ELEVATOR  COMPANY,  Respt- 

Minnesota  Supreme  Court— 'March  21,  19X0* 

(—  Minn.  — ,  171  N.  W.  265.) 

Subrogation  —  right  of  surety. 

1.  Because  of  the  superiority  of  the  equities  of  one  purchasing  ^ain 
in  open  market  from  a  warehouseman,  the  surety  on  the  warehouseman's 
bond  does  not  become  subrogated  to  rights  v^rhich  the  true  owners  of  the 
grain  may  have  had,  to  follow  it  into  the  hands  of  the  purchaser,  and  to 
hold  the  latter  as  for  a  conversion  thereof. 

[See  note  on  this  question  beginning  an  page  518.] 


Evidence  —  sufficiency* 

2.  Evidence  considered,  and  held  to 
justify  the  trial  court  in  finding  that 
the  purchaser  of  grain  from  a  ware- 
houseman with  whom  it  had  been 
stored  bought  in  good  faith,  without 
notice  of  the  fact  that  its  vendor  did 
not  own  the  grain. 

Warehouseman  —  bailment  —  sale. 

8.  Unless  the  circumstances  under 
which  such  grain  was  offered  for  sale 
were  such  as  to  make  it  the  duty  of  a 
prudent  and  honest  man  to  make  in- 
quiry concerning  its  ownership,  the 
puchaser  thereof  was  not  chargeable 

Headnotes  1-5  by  Lees,  C. 


with  constructive  notice  of  the  fact 
that  his  vendor  was  only  a  bailee  of 
the  grain. 

—  right  of  purchaser. 

4.  The  equities  of  one  who  buys 
grain  in  the  open  market,  in  good  faith 
and  for  full  value,  from  a  warehouse- 
man with  whom  it  was  stored,  are  su* 
perior  to  those  of  the  surety  on  the 
bond  of  the  latter,  given  for  the  pro- 
tection of  those  storing  grain  with  it^ 
where  such  warehouseman  has  become 
insolvent  and  the  surety  has  been  re* 
quired  to  pay  the  amount  of  the  bond. 
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9— ri^ts  of  purchasers  and  sureties. 

5.  After  such  purchaser  and  surety 
had  each  paid  the  full  amount  for 
which  it  was  ultimately  liable,  to  the 
representative  of  all  persons  to  whom 

,  such  warehouseman  had  issued  grain 
storage  receipts,  outstanding  when  it 
became  insolvent^  all  equities  between 
them  ceased,  and  each  became  an  in- 
dependent creditor  of  the  warehouse- 
man, and  was  entitled  to  retain  any 
moneys  subsequently  received  in  par- 
tial reimbursement  of  its  original  loss. 

Subrogation  —  right  of  surety. 

6.  A  surety  who  has  made  good  the 
default  of  his  principal  is  subrogated 
to  the  rights  and  remedies  of  creditors 
of  the  principal  against  third  persons. 

—  when  doctrine  applicable. 

7.  The  doctrine  by  which  a  surety 
who  has  made  good  the  default  of  his 
principal  is  subrogated  to  the  rights 
of  his  creditors  does  not  apply  where 
the  result  would  be  prejudicial  to  in- 
nocent purchasers. 

—purpose. 

8.  The  object  of  subrogation  Is  to 
place  the  charge  where  it  ought  to  rest 
by  compelling  the  payment  of  the  debt 
by  him  who  ought  in  equity  to  pay  it. 


—  equal  equities. 

9.  Subrogation  will  never  be  en- 
forced where  the  equities  are  equal  or 
the  rights  not  clear. 

—  termination  of  right. 

10.  The  right  of  subrogation  of  a 
surety  who  pays  a  debt  of  his  prin- 
cipal to  rights  of  creditors  against 
strangers  does  not  survive  if  it  ap- 
pears at  the  time  of  payment  that  the 
purpose  was  not  to  keep  the  debt  alive, 
but  to  extinguish  it. 

—  illegal  act  of  principal. 

11.  To  entitle  a  surety  who  satisfies 
an  obligation  of  his  principal  because 
of  misappropriation  of  property  in  his 
hands  to  subrogation  to  the  rights  of 
creditors  against  a  third  person  who 
aided  in  the  misappropriation,  the 
stranger  must  be  shown  to  have  par- 
ticipated with  notice  in  the  illegal  act 
of  the  principal  which  served  to  bring 
about  the  loss. 

—  right  against  purchaser  for  value. 

12.  The  surety  on  the  bond  of  a 
grain  warehouseman  who  is  compelled 
to  make  good  to  patrons  the  loss  re- 
sulting from  the  wrongful  sale  of  the 
grain  by  the  warehouseman  cannot, 
under  the  doctrine  of  subrogation, 
pass  on  the  loss  to  one  who  purchased 
the  grain  from  the  warehouseman  in 
good  faith  and  for  value. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  St.  Louis 
County  (Canty  J.)  in  favor  of  defendant  on  its  counterclaim,  and  from 
an  order  denying  a  nlotion  for  a  new  trial,  in  an  action  brought  to  recover 
for  the  alleged  conversion  of  certain  grain.    Reversed  on  condition.  , 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Uiddangh  &  Coger  and  The  holders  of  the  storage  tickets 
Pierce,  Tenneson,  &  Cupler,  for  appel-     could  have  sued  the  defendant  in  con- 


lant: 

One  in  possession  of  property  of  an- 
other as  bailee,  or  otherwise,  cannot 
sell  it  and  give  good  title  even  to  a 
bona  fide  purchaser  for  value  and 
without  knowledge  of  the  true  owner's 
rights. 

Davis  y.  First  Nat.  Bank,  6  Ind. 
Terr.  124,  25  L.R.A.(N.S.)  760,  89  S. 
W.  1015;  Bjork  v.  Bean,  66  Minn.  244, 
57  N.  W.  657 ;  Freeman  v.  Eraemer,  63 
Minn.  242,  65  N.  W.  455;  Kiewel  v. 
Tanner,  105  Minn.  50,  25  L.R.A.(N.S.) 
772, 117  N.  W.  231 ;  Dolliff  v.  Bobbins, 
83  Minn.  498,  85  Am.  St.  Rep.  466,  86 
N.  W.  772 ;  Johnson  v.  Martin,  87  Minn. 
870,  69  L.R  JL  783,  94  Am.  St.  Rep.  706 
92  N.  W.  221 ;  Norris  v.  Boston  Music 
Co.  129  Minn.  198,  L.RJL1917B,  615, 
161  N.  W.  971. 


version.  The  purchase  by  it  of  bailed 
or  stored  grain  was  a  conversion,  and 
the  North  Dakota  Grain  Company  and 
the  defendant  were  joint  tort-feasors. 
Dammann  v.  Schibsby  Implement 
Co.  30  N.  D.  15, 151  N.  W.  985;  St.  An- 
thony &  D.  Elevator  Co.  v.  Dawson,  20 
N.  D.  28,  126  N.  W.  1013,  Ann.  Cas. 
1912B,  1337;  State  ex  rel.  Ertelt  v. 
Daniels,  35  N.  D.  5, 159  N.  W.  17;  Hall 
V.  Pillsbury,  43  Minn.  33,  7  L.R.A.  529, 
19  Am.  St.  Rep.  209,  44  N.  W.  673; 
Gordon  v.  Freeman,  112  Minn.  482,  128 
N.  W,  834,  1118;  Herrick  v.  Barnes,  78 
Minn.  475,  81  N.  W.  526;  Jackson  v. 
Sevatson,  79  Minn.  275,  82  N.  W.  634 ; 
State  V.  Rieger,  59  Minn.  151,  60  N.  W. 
1087;  Weiland  v.  Sunwall,  63  Minn. 
320,  65  N.  W.  628;  Weiland  v.  Krejnick, 
63  Minn.  314,  65  N.  W.  632;  State  v. 
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Cowdery,  79  Minn.  94,  48  L.R.A.  92, 
81  N.  W.  750;  Swedish- American  Nat. 
Bank  v.  First  Nat.  Bank,  89  Minn.  98, 
99  Am.  St.  Rep.  549,  94  N.  W.  218; 
Johnson  v.  Martin,  87  Minn.  370,  59 
L.R.A,  733,  94  Am.  St.  Rep.  706,  92  N. 
W.  221;  Dolliff  v.  Robbins,  83  Minn. 
498,  85  Am.  St.  Rep.  466,  86  N.  W.  772, 
3  Am.  &  Eng.  Enc.  Law,  2d  ed.  754; 
Twitchell  v.  Glenwood-Inglewood  Co. 
131  Minn.  375,  155  N.  W.  621 ;  Schwep- 
pe  V.  Uhl,  97  Neb.  328,  149  N.  W.  789; 
Richard  v.  Detroit,  R.  R.  &  L.  0.  R.  Co. 
129  Mich.  458,  89  N.  W.  52;  38  Cyc. 
490. 

As  a  matter  of  law,  plaintiff  was 
subrogated  to  the  rights  of  the  own- 
ers of  the  storage  tickets  to  recover 
from  the  defendant  for  the  conversion 
of  said  grain. 

Gruman  v.  Lillethun,  27  N.  D.  227, 

147  N.  W.  825 ;  Ertelt  v.  Lillethun,  27 
N.  D.  226,  147  N.  W.  825;  Phillips  v. 
Semingson.  25  N.  D.  460,  142  N.  W. 
47;  National  Surety  Co.  v.  State  Sav. 
Bank,  14  L.R.A.  (N.S.)  155,  84  C.  C.  A. 
187,  156  Fed.  21,  13  Ann.  Cas.  421; 
Eaton  Rapids  v.  Stump,  127  Mich.  1, 
89  Am.  St.  Rep.  451,  86  N.  W.  438; 
Cushing  V.  Lickert,  79  Neb.  384,  112 
N.  W.  616;  Ashmus  v.  Vowyer,  39 
Okla.  376,  50  L.R.A.  (N.S.)  1060,  135 
Pac.  413 ;  United  States  Fidelity  &  G. 
Co.  V.  Crittenden,  62  Tex.  Civ.  App. 
283,  131  S.  W.  232;  Clough  v.  Wor- 
sham,  32  Tex.  Civ.  App.  187,  74  S.  W. 
350;  Alexander  v.  Ison,  107  Ga.  745,  33 
S.  E.  657 ;  Ulysses  v.  Ingersoll,  182  N. 
Y.  369,  75  N.  E.  225,  3  Ann.  Cas.  455; 
Northern  Trust  Co.  v.  First  Nat.  Bank, 

25  N.  D.  74,  140  N.  W.  105,  on  second 
appeal,  33  N.  D.  1, 156  N.  W.  212 ;  State 
ex  rel.  Miller  v.  Buttzville  State  Bank, 

26  N.  D.  196,  144  N.  W.  105;  National 
Burety  Co.  v.  State  Sav.  Bank,  14  L.R.A. 

(N.S.)  155,  note;  American  Bonding 
Co.  V.  State  Sav.  Bank,  46  L.R.A.(N.S.) 
557,  note;  United  States  Fidelity  &  G. 
Co.  v.  Adoue,  104  Tex.  379,  37  L.R.A. 

(N.S.)  409,  137  S.  W.  648,  138  S.  W. 
383,  Ann.  Cas.  1914B,  667;  National 
Surety  Co.  v.  Berggren,  126  Minn.  188, 

148  N.  W.  56;  Lewis  v.  United  States 
Fidelity  &  G.  Co.  144  Ky.  425, 138  S.  W. 
305,  Ann.  Cas.  1913A,  564. 

It  was  within  the  power  of  defend- 
ant to  prevent  the  loss  by  the  exercise 
of  the  slightest  diligence;  and  its  neg- 
ligence precludes  it  from  urging  that 
the  plaintiff  is  not  entitled  to  subroga- 
tion. 

Cooper,  M.  &  Co.  v.  Smith,  139  Minn. 
382,  166  N.  W.  504. 


Defendant  was  liable  for  the  conver- 
sion of  the  grain  represented  by  the 
tickets  it  received  from  Mr.  Stutsman. 
It  had  no  right  of  subrogation,  and  the 
assignment  of  the  tickets  could  confer 
no  rights  as  against  plaintiff. 

Fanning  v.  Murphy,  126  Wis.  638,  4  • 
L.R.A.(N.S.)  666,  110  Am.  St.  Rep. 
946,  105  N.  W.  1056,  6  Ann.  Cas.  435; 
German  Bank  v.  United  States,  148  U. 
S.  573,  37  L.  ed.  564,  13  Sup.  Ct.  Rep. 
702;  Rowley  v.  Towsley,  53  Mich.  829, 
19  N.  W.  20;  Klippel  v.  Shields,  90  Ind. 
81;  Carlton  v.  Jackson,  121  Mass.  592; 
Sheldon,  Subrogation,  2d  ed.  47;  First 
Nat.  Bank  v.  O'Neil  Engineering  Co. 
—  Tex.  Civ.  App.  — ,  176  S.  W.  74; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Means,  59  Ind.  App.  383,  104  N.  E. 
785,  108  N.  E.  375,  5  N.  C.  C.  A.  101 ; 
Pope  &  Co.  V.  Union  Warehouse  Co. 
195  Ala.  309,  70  So.  159. 

Messrs.  Francis  W.  Sullivan  and 
Davis,  Severance,  &  Olds,  for  respond- 
ent: 

Plaintiff  had  no  right  of  subroga- 
tion by  statute  or  in  equity. 

25  Am.  &  Eng.  Enc.  Law,  180;  Em- 
mert  v.  Thompson,  49  Minn.  386,  32 
Am.  St.  Rep.  566,  52  N.  W.  31 ;  JEtna 
L.  Ins.  Co.  V.  Flour  City  Ornamental 
Iron  Works,  120  Minn.  463,  139  N.  W. 
955;  Cooper,  M.  &  Co.  v.  Smith,  139 
Minn.  382,  166  N.  W.  604;  Gerdine  ▼. 
Menage,  41  Minn.  417,  43  N.  W.  91; 
Ahem  v.  Freeman,  46  Minn.  156,  24 
Am.  St.  Rep.  206,  48  N.  W.  677;  Ameri- 
can Bonding  Co.  v.  State  Sav.  Bank, 
47  Mont  332,  46  L.R.A.(N.S.)  557,  133 
Pac.  367 ;  Stewart  v.  Com.  104  Ky.  489, 
47  S.  W.  332;  Fidelity  Mut.  L.  Ins.  Co. 
V.  Clark,  203  U.  S.  64,  51  L.  ed.  91,  27 
Sup.  Ct.  Rep.  19 ;  United  States  Fidel- 
ity &  G.  Co.  V.  Title  Guaranty  &  S.  Co. 
200  Fed.  448 ;  Baker  v.  American  Sure- 
ty Co.  181  Iowa,  634,  159  N.  W.  1044; 
American  Bonding  Co.  v.  Welts,  118 

C.  C.  A.  598,  198  Fed.  978. 
Defendant  had  a  right  to  share  in 

the  bond  when  the  warehouseman  re- 
fused to  redeem  the  tickets. 

Phillips  V.  Semingson,  25  N.  D.  460, 
142  N.  W.  47;  Gruman  v.  Lillethun,  27 
N.  D.  227,  145  N.  W.  825;  Ertelt  ▼. 
Lillethun,  27  N.  D.  226, 145  N.  W.  825; 
State  ex  rel.  Ertelt  v.  Daniels,  35  N. 

D.  5, 159  N.  W.  17;  State  ex  rel.  Dakota 
Trust  Co.  V.  Stutsman,  24  N.  D.  83,  139 
N.  W.  83,  Ann.  Cas.  1914D,  776. 

Lees,  C,  filed  the  following  opin- 
ion: 

Appellant,  as  surety  on  the  bond 
of  a  public  warehouseman,   given 
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pursuant  to  the  statutes  of  North 
Dakota,  having  paid  the  amount  of 
the  bond  for  the  benefit  of  the  own- 
ers of  grain  stored  with  such  ware- 
houseman, brought  this  action 
against  respondent  for  the  alleged 
conversion  of  such  grain. 

Respondent  interposed  a  counter- 
claim for  the  amount  it  had  been  re- 
quired to  pay  for  the  benefit  of  such 
owners.  The  warehouseman  had 
become  insolvent,  and  failed  to  re- 
deem the  storage  receipts  it  had  is- 
sued for  the  grain.  A  jury  trial  was 
waived.  The  court  denied  relief  to 
appellant,  and  awarded  $905.68  to 
respondent  upon  its  counterclaim. 
This  appeal  is  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

A  reversal  is  sought  upon  three 
grounds:  (1)  That  the  evidence 
did  not  justify  the  court  in  finding 
that  respondent  was  a  good-faith 
purchaser  of  the  grain.  (2)  That 
the  court  erred  as  a  matter  of  law 
in  finding  that  respondent's  equities 
were  superior  to  appellant's,  'and 
that,  therefore,  the  latter  had  not 
become  subrogated  to  the  rights  of 
the  owners  of  the  grain  as  against 
respondent.  (3)  That  respondent 
was  not  entitled  to  recover  upon  its 
counterclaim. 

There  are  numerous  assignments 
of  error,  but  all  that  we  deem  ma- 
terial rest- on  one  or  the  other  of 
the  foregoing  grounds. 

These  are  the  salient  facts  in  the 
case:  During  the  years  1915  and 
1916  the  North  Dakota  Grain  Com- 
pany, hereafter  designated  as  "the 
Grain  Company,"  was  a  licensed 
warehouseman  at  Walum  and 
Dazey,  North  Dakota.  The  law  of 
that  state  required  it  to  give  a  bond 
to  protect  the  holders  of  receipts  for 
grain  delivered  for  storage.  Ap- 
pellant was  its  surety  on  such  bond, 
which  ran  to  the  state,  was  for 
$10,000,  and  covered  the  period  of 
two  years  from  August  1,  1915.    . 

On  March  4,  1916,  the  Grain 
Company  became  insolvent.  Be- 
tween September  1,  1915,  and  that 
date,  it  had  received  grain  for  stor- 
age at  Walum  and  Dazey  of  the 
value    of    $23,137.78,    and    issued 

4  A.L.R. — 33. 


storage  receipts  therefor.  In  March, 
1916,  they  were  delivered  by  -the 
holders  to  W.  H.  Stutsman,  the 
president  of  the  Board  of  Railway 
Commissioners  of  North  Dakota, 
for  collection.  He  took  iwssession 
of  all  the  grain  then  in  the  com- 
pany's elevators,  and  sold  it  for 
$6,018.45. 

Under  the  North  Dakota  law,  the 
delivery  of  grain  to  a  public  ware- 
houseman for  storage  is  a  bailment, 
and  not  a  sale  of  such  grain.  It  is 
made  the  duty  of  the  warehouseman 
to  deliver  to  the  holder  of  a  storage 
receipt,  on  presentation  thereof,  an 
equal  amount  of  the  same  grade  of 
grain  as  is  speicified  in  the  receipt, 
or,  in  lieu  thereof,  a  receipt  issued 
by  any  bonded  terminal  warehouse 
or  elevator  for  an  equal  amount  of 
grain  of  the  same  grade.  Failure 
of  a  warehouseman  to  deliver  the 
grain  covered  by  a  storage  receipt 
or  pay  the  market  value  thereof  is 
larceny.  N.  D.  Comp.  Laws  1913; 
§§  3113-3115. 

It  having  developed  that  respond- 
ent had  bought  nearly  all  the 
wheat  the  Grain  Company  had  re- 
ceived for  storage,  Mr.  Stutsman, 
on  April  20, 1916,  made  demand  up- 
on it  for  payment  for  such  wheat, 
and  received  respondent's  check  for 
$8,000.  The  proceeds  of  the  chedk 
were  to  be  used  towards  taking  up 
the  outstanding  storage  receipts, 
and  Stutsman  was  to  collect  the 
amount  of  the  bond  from  appellant 
and  use  the  money  for  the  same 
purpose,  and  the  receipts  were  to  be 
assigned  to  and  divided  between  the 
parties  in  proportion  to  the  amounts 
they  severally  paid  him.  Thereaft- 
er he  made  demand  on  appellant  for 
the  payment  of  the  penalty  of  the 
bond,  and  received  its  check  for 
$10,000.  After  taking  up  the  stor- 
age receipts,  he  had  left  the  sum  of 
$880.67.  This  amount  he  refunded 
to  respondent,  delivering  at  the 
same  tfme  assigned  storage  receipts 
amounting  to  $7,119.33.  The  re- 
maining receipts  were  assigned  and 
delivered  to  appellant. 

The  Grain  Company  was  licensed 
in  Minnesota  as  a  grain  commission 


514 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


merchant.  It  was  a  member  of  the 
Duluth  Board  of  Trade  and  the 
Minneapolis  Chamber  of  Commerce. 
It  dealt  in  grain  on  exchange  at  both 
places.  It  commingled  the  wheat  it 
received  at  Walum  and  Dazey  in 
bins  in  its  elevators,  and  from  time 
to  time  carload  shipments  were 
made  from  the  common  mass,  con- 
signed to  it  at  Duluth,  where  it  was 
sold  to  respondent.  The  latter  is  a 
Minnesota  corporation  operating 
four  terminal  elevators  at  Duluth. 
It  dealt  with  the  Grain  Company 
from  1912  until  it  became  insolvent, 
and  purchased  from  it  annually 
from  175  to  375  carloads  of  wheat. 

Respondent  did  not  actually  know 
that  any  of  the  wheat  it  purchased 
was  stored  with  the  Grain  Com- 
pany, and  would  not  have  purchased 
it  had  it  known  that  fact.  No  in- 
vestigation was  made  before  it  was 
purchased  to  ascertain  whether  it 
was  in  fact  owned  by  the  Grain 
Company. 

The  Company  had  borrowed 
$20,000  from  respondent  The  loan 
was  secured  by  chattel  mortgages 
oiT  its  elevators  and  by  pledge  of  its 
membership  in  the  Board  of  Trade, 
and  was  made  to  enable  it  to  buy 
grain  in  the  country.  Respondent 
was  to  have  "first  call"  on  the 
wheat  as  it  came  to  market. 

On  May  24,  1916,  appellant  re- 
ceived $905.68  from  certain  eleva- 
tor companies  as  the  result  of  de- 
mands made  upon  them  for  stored 
oats,  barley,  and  rye  purchased 
from  the  Grain  Company.  Later 
on  it  recovered  judgment  against 
the  company  and  its  officers  for 
$9,558.67.  An  execution  issued 
thereon  was  returned  unsatisfied. 

The  briefs,  and  oral  arguments 
have  taken  a  wide  range,  but,  as  we 
view  it,  the  decisive  questions  lie 
within  a  narrow  compass.  In  con- 
sidering these  questions,  we  have 
been  greatly  aided  by  a  clear  state- 
ment of  the  views  of  the  learned 
trial  judge  which  led  to  the  dispo- 
sition made  of  the  case  in  the  court 
below. 

1.  The  vital  finding  of  fact  is  the 
one    which    sustains    respondent's 


contention  that  in  purchasing  the 
wheat  it  acted  in  good  faith  and 
without  notice  of  the  fact  that  the 
Grain  Company  was  selling  stored 
grain.  All  the  evidence  lying  be- 
hind this  finding  has  been  weighed, 
and  the  arguments  of  counsel  at- 
tacking and  defending  the  finding 
have  been  given  due  consideration. 
Our  conclusion  is  that  the  evidence 
is  not  so  clear  and  convincing  as  to 
have  required  the 
court  to  find  in  ap-  fJiVie''*" 


mey. 


pellant^s  favor  on 
this  issue.  There  was  no  proof  that 
respondent  had  actual  notice  of  the 
fact  that  the  wheat  was  not  owned 
by  the  Grain  Company.  Appellant's 
contention  is  that  the  evidence  dis- 
closes a  situation  which  charged  re- 
spondent with  constructive  notice 
of  that  fact.  Among  the  circum- 
stances relied  on  by  appellant  are 
the  following:  Respondent  was  a 
creditor  of  the  Grain  Company,  and 
held  chattel  mortgages  on  all  of  its 
property.  It  had  the  "first  call"  on 
all  wheat  it  shipped  to  Duluth.  It 
knew  that  country  elevators  re- 
ceived grain  for  storage.  The  of- 
fices of  both  companies  were  on  the 
same  floor  of  the  Board  of  Trade. 
It  advanced  money  to  the  Grain 
Company  on  its  bills  of  lading  be- 
fore the  grain  was  offered  for  sale 
on  the  Board  of  Trade,  and  was  re- 
paid when  it  was  sold. 

On  the  other  hand,  respondent 
points  to  the  fact  that  the  Grain 
Company  was  a  licensed  commis- 
sion merchant  in  Minnesota,  and 
asserts  that  it  had  a  right  to  assume 
that  in  selling  grain  the  company 
was  acting  as  such  commission  mer- 
chant. It  appears  that  the  building 
in  which  the  offices  of  the  two  com- 
panies were  located  is  the  building 
where  practically  all  grain  dealers 
in  Duluth  have  their  offices.  None 
of  the  stockholders  or  officers  of  the 
one  company  were  stockholders  or 
officers  of  the  other.  The  wheat  was 
purchased  on  the  floor  of  the  Board 
of  Trade  in  the  usual  and  ordinary 
manner,  at  its  fair  market  price. 
There  had  been  similar  transactions 
between    the    parties    for    several 
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years,  and  no  one  had  previously 
questioned  them. 

Under  the  law  of  North  Dakota, 
a  public  warehouseman  does  not  be- 
come a  wrongdoer  by  shipping 
stored  grain  to  a  terminal  elevator. 
Marshall  v.  Andrews,  8  N.  D.  864, 
79  N.  W.  851 ;  State  ex  rel.  Ertelt  v. 
Daniels,  35  N.  D.  5,  159  N.  W.  17. 
Naturally  the  proprietor  of  such  an 
elevator  would  have  no  cause  to  sus- 
pect that  the  warehouseman  was 
wrongfully  disposing  of  the  grain 
shipped. 

The  doctrine  of  constructive  no- 
tice has  been  stated  in  numerous  de- 
cisions of  this  court.  The  tendency 
is  not  to  extend,  but  rather  to  re- 
strict, the  doctrine.  Jewell  v. 
Truhn,  38  Minn.  433,  38  N.  W.  106 ; 
Kettle  River  R.  Ck>.  v.  Eastern  R. 
Go.  41  Minn.  461-476,  6  L.R.A.  111, 
48  N.  W.  469.  Respondent  cannot 
be  charged  with  constructive  notice 
that  the  Grain  Company  did  not  own 
the  wheat  it  sold,  unless  it  had 
knowledge  of  facts  which  would 
naturally  lead  an  honest  and  pru- 
dent person  to  make  inquiry  con- 
cerning its  right  to  sell  it,  and  such 
inquiry,  pursued  in  good  faith, 
would  have  disclosed  that  its  vendor 

did     not     own    it. 

MlmeMT!^le?~    Twitchcll     V.     GIOU- 

wood-Inglewood  Co. 
131  Minn.  375,  155  N.  W.  621; 
Brockman  v.  Brockman,  133  Minn. 
148,  157  N.  W.  1086.  The  rule 
fairly  applicable  to  the  facts  in  the 
case  at  bar  is  stated  in  United 
States  V.  Detroit  Lumber  Co.  200  U. 
S.821, 50  L.  ed.  499, 26  Sup.  Ct.  Rep. 
282,  as  follows :  "No  one  is  bound 
to  assume  that  the  party  with 
whom  he  deals  is  a  wrongdoer,  and 
if  he  presents  property,  the  title  to 
which  is  apparently  valid,  and  there 
are  no  circumstances  disclosed 
which  cast  suspicion  upon  the  title, 
he  may  rightfully  deal  with  him, 
and,  paying  full  value  for  the  same, 
acquire  the  rights  of  a  purchaser  in 
good  faitii.  .  .  .  When  a  person 
has  not  actual  notice  he  ought  not 
to  be  treated  as  if  he  had  notice,  un- 
less the  circumstances  are  such  as 
enable  the  court  to  say,  not  only 


171  y.  W.  «65.) 

that  he  might  have  acquired,  but 
also  that  he  ought  to  have  acquired, 
it  but  for  his  gross  negligence  in  the 
conduct  of  the  business  in  question. 
.  .  .  What  makes  inquiry  a  duty 
is  such  a  visible  state  of  things  as 
is  inconsistent  with  a  perfect  right 
in  him  who  proposes  to  sell." 

2.    Appellant  contends  that  the 
original  holders  of  the  storage  re- 
ceipts had  a  right  of  action  against 
respondent  for  the  conversion  of 
their  grain,  and  that  it  has  become 
subrogated  thereto.  We  are  not  here 
concerned  with  the  rights  of  appel- 
lant as    against   the    Grain    Com- 
pany.   Those  rights  have  been  as- 
serted in  the  action  which  resulted 
in   the    recovery    of    a    judgment 
against  it.    If  respondent  is  liable 
to  appellant  at  all,  liability   must 
arise  through  some  application  of 
the  rule  whereby  a 
surety      who     has  ;S,\7^f"«7ty. 
made  good  the  de- 
fault of  his  principal  is  subrogated 
to  the  rights  and  remedies  of  cred- 
itors of  the  principal  against  third 
persons.    The  doctrine  of  subroga- 
tion is  of  purely   equitable   origin 
and  nature.    Whether  a  case  for  its 
application   arises   in   favor   of   a 
surety  as  against  third  persons  de- 
pends upon  the  balance  of  equities 
between  them  and  the  surety.    It 
does       not       arise 
where    the     result  r^p'lS.b'i??*'*"* 
would    be    prejudi- 
cial to  innocent    purchasers.    The 
object  of  subrogation  is  to  place  the 
charge     where     it 
ought    to    rest    by  -'^""•••^ 
compelling  the  payment  of  tjhe  debt 
by  him  who  ought  in  equity  to  pay 
it.    It  will  never  be  enforced  when 
the     equities     are 
equal  or  the  rights  "•*'**  e««itie.. 
not  clear.    The  right  may  be  modi- 
fied or  extinguished  by  contract.    It 
expires   if  it   appears  that   at  the 
time  of  payment  the  purpose  was 
not  to  keep  the  debt 
alive,    but    to    ex-  orHSht.*"*"" 
tinguish  it.     When 
it  is  sought  to  enforce  the  right, 
something    more    must    be    shown 
than    that    defendant    could    have 
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been  compelled  by  the  original  cred- 
itor to  pay  the  debt.  While  a  surety 
may  assert  the  right  against  one 
with  whom  he  had  no  contractual 
relations,  it  must  appear  that  the 
defendant  participated,  with  no- 
tice, in  the  illegal 
act  of  the  principal 
which  served  to 
bring  about  the  loss.  The  right  to 
recover  from  a  third  person  does 
not-  stand  on  the  same  footing  as 
the  right  to  recover  from  the  prin- 
cipal. As  to  the  latter,  the  right  is 
absolute ;  as  to  the  former,  it  is  con- 
ditional. These  principles  find  sup- 
port in  the  following  cases :  Ahem 
V.  Freeman,  46  Minn.  156,  24  Am. 
St.  Rep.  206,  48  N.  W.  677;  Em- 
mert  v.  Thompson,  49  Minn.  386, 32 
Am.  St.  Rep.  566,  52  N.  W.  31; 
Cooper,  M.  &  Co.  v.  Smith,  139 
Minn.  382,  166  N.  W.  504 ;  National 
Surety  Co.  v.  Arosin,  117  C.  C.  A. 
313,  198  Fed.  605;  United  States 
Fidelity  &  G.  Co.  v.  Title  Guaranty 
&  S.  Co.  (D.  C.)  200  Fed.  443;  First 
Nat.  Bank  v.  City  Trust,  S.  D.  & 
Surety  Co.  52  C.  C.  A.  313, 114  Fed. 
529-533 ;  Baker  v.  American  Surety 
Co.  181  Iowa,  634,  159  N.  W.  1044; 
American  Bonding  Co.  v.  State  Sav. 
Bank,  47  Mont.  332,  46  L.R.A. 
(N.S.)  557,  133  Pac.  367;  Grand 
Council  P.  R.  A.  v.  Cornelius,  198 
Pa.  46,  47  Atl.  1124;  American 
Bonding  Co.  v.  National  Mechanics' 
Bank,  99  Am.  St.  Rep.  474,  and 
note,  97  Md.  598,  55  Atl.  396 ;  Stew- 
art V.  Com.  104  Ky.  489,  47  S.  W. 
332;  Bowles  v.  Gantenbein,  83  Or. 
510,  163  Pac.  308,  1163;  Liles  v. 
Rogers,,  113  N.  C.  197,  37  Am.  St. 
Rep.  627,  18  S,  E.  104. 

We  have  examined  the  statutes  of 
North  Dakota  and  the  cases  in  that 
jurisdiction  cited  in  appellant's 
brief,  and  find  nothing  therein 
which  gives  rise  to  a  '^statutory 
right  of  subrogation"  which  en- 
larges appellant's  equitable  rights. 
In  that  state  the  right  will  not  be 
enforced  against  a  bona  fide  pur- 
chaser without  notice.  United  States 
Fidelity  &  G.  Co.  v.  Citizens'  State 
Bank,  36  N.  D.  16,  L.R.A.1918E, 
326,  161  N.  W.  562.    If  the  law  of 


North  Dakota  differed  from  that  of 
Minnesota  in  this  respect,  it  is 
doubtful  if  it  would  control.  Lewis 
V.  Bush,  30  Minn.  244,  15  N.  W. 
113;  Swedish- American  Nat.  Bank 
V.  First  Nat.  Bank,  89  Minn.  98-120, 
99  Am.  St.  Rep.  549,  94  N.  W.  218. 
The  equities  in  this  case  are  with 
respondent.  It  paid  full  value  for 
the  grain  in  question.  The  Grain 
Company  was  worth  as  much  after 
each        transaction 


with  defendant  as  nm^t  of 
it  was  before.  There  «^««^"*'- 
was  no  depletion  of  its  resources. 
While  it  could  no  longer  return 
their  grain  to  the  rightful  owners, 
it  had  obtained  for  it  an  equivalent 
in  money.  It  is  the  only  wrong- 
doer. If  appellant's  contention  were 
sustained,  respondent  would  have 
to  pay  a  second  time  for  grain  it 
had  once  bought  and  paid  for  in 
good  faith,  in  order  to  protect  from 
loss  the  surely  on  the  bond  of  the 
warehouseman  who  wrongfully  sold 
the  grain.  The  surety  on  such  a 
bond  in  effect  guarantees  that  his 
principal  will  return  stored  grain  to 
the  owners  or  pay  them  for  it.  He 
ought  to  shoulder  the  loss  if  his 
principal  fails  to  make  good  his  un- 
dertaking. He  cannot  pass  it  on  to 
an  innocent  third  person  by  invok- 
ing the  aid  of  the  -,^,„„„„„_ 
equitable  doctrine  riKut  »aini.t 
of  subrogation.  Ap-  J^JSe.*"*'  *"*"" 
pellant  occupies 
virtually  the  same  position  as  the 
surety  in  Cooper,  M.  &  Co.-  v. 
Smith,  139  Minn.  382,  166  N.  W. 
504.  The  decision  in  that  case  prac- 
tically controls  the  phase  of  the 
case  at  bar  now  under  consider- 
ation. 

3.  The  court  awarded  respondent  . 
upon  its  counterclaim  $905.68  ap- 
pellant had  collected,  as  heretofore 
stated,  saying:  "Plaintiff  should, 
however,  pay  the  full  amount  of 
the  face  of  the  bond  for  the  benefit 
of  the  ticket  holders.  For  the  dif- 
ference remaining  between  the 
amount  which  it  paid  and  the  face 
of  the  bond,  defendant  should  be  al- 
lowed a  recovery." 

As  we  view  the  evidence,  it  con- 
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clusively  appears  that  the  parties 
intended  to-  pay  to  Stutsman,  as  the 
representative  of  the  holders  of  the 
storage  receipts,  a  sum  sufficient  to 
enable  him  to  redeem  all  such  re- 
ceipts. Their  acts  indicate  that  it 
was  understood  that  a  settlement 
should  be  made  with  Stutsman, 
that  appellant  should  pay  the 
amount  of  its  bond,  and  respondent 
enough  more  to  enable  him  to  take 
up  all  the  outstanding  receipts. 
This  was  strictly  in  accordance 
with  their  ultimate  liability  to  the 
receipt  holders. 

This  was  the  situation  when  the 
Grain  Company  became  insolvent: 
It  was  primarily  liable  for  the  pay- 
ment of  $23,137.78.  Its  liability 
was  reduced  to  $17,119.33  by  the 
sale  of  all  the  grain  it  had  in  its 
elevators.  Appellant  was  next  in 
the  order  of  liability,  to  the  maxi- 
mum amount  of  $10,000,  which  it 
paid,  thereby  discharging  all  lia- 
bility upon  the  bond.  Respondent 
was  last  in  the  order  of  liability, 
and  $7,119.83  which  it  paid  dis- 
charged  its  liability.  The  receipt 
holders,  being  paid  in  full  out  of 
these  funds,  no  longer  had  an  as- 
signable cause  of  action  against 
anyone.  After  they  dropped  out, 
appellant  had  a  valid  claim  against 
the  Grain  Company  for  $10,000  and 
respondent  one  for  $7,115.33.  Each 
became  an  independent  creditor  of 
the  company,  entitled  to  pursue 
any  remedies  which  were  available 
to  it  as  such  creditor.  Appellant 
had  no  right  of  action  against  re- 
spondent for  reasons  already  stated. 

Respondent's  theory  was  that  it 
should  have  received  part  of  the 
$10,000  appellant  paid,  because  it 
obtained  assignments  of  storage 
receipts  amounting  to  $7,119.33. 
This  theory  was  not  adopted  by  the 
trial  court,  and  there  has  been  no 
appeal  from  its  decision  of  this  is- 
sue. If  respondent  had  received  its 
pro  rata  share  of  the  $10,000,  there 
would  not  have  been  money  enough 
left  in  Stutsman's  hands  to  pay  the 
other  receipt  holders  in  full.  The 
bond  did  not  amount  to  more  than 
approximately  ten   seventeenths  of 


the  sum  required  to  satisfy  the  re- 
ceipt holders  after  he  sold  the  gi'ain 
that  came  into  his  possession.  For 
the  remaining  seven  seventeenths, 
respondent  was  ultimately  liable.  It 
recognized  this  liability  when  it 
gave  its  check  to  Stutsman.  Both 
parties  made  statements  in  writing 
in  connection  with  their  several 
payments  to  Stutsman.  Each  ap- 
pears to  have  been  maneuvering  for 
position  as  against  the  other.  Our 
conclusion  is  that  each  voluntarily 
paid  only  that  which  it  was  justly 
bound  to  pay,  and 
that  neither  has  any  T^if i^.  ®' 
standing  in  equity 
to  assert  a  claim  against  the  other. 
It  follows  that  after  paying  no  more 
than  each  was  bound  to  pay,  both 
were  free  to  recoup  their  losses  in- 
dependently. Thereafter,  if  the 
diligence  of  appellant  bore  fruit  in 
a  partial  reimbursement  of  its  loss, 
respondent  could  not  demand  that 
it  share  in  its  good  fortune. 

It  is  the  rule  that  when  two  per- 
sons are  called  upon  to  pay  the  debt 
of  a  third,  and  each  pays  the  amount 
for  which  he  is  ultimately  liable, 
and  no  more,  the  equities  between 
them  cease,  and  each  becomes  an  in- 
dependent creditor  of  the  principal 
debtor.  In  such  ^^  ^ 
case,  if  one  after-  rights  of 
wards  receives  pay-  JJJetiell.*"  *"* 
ment  or  indemnity 
from  the  principal,  the  other  is  en- 
titled to  no  part  thereof.  Messer  v. 
Swan,  4  N.  H.  481;  Harrison  v. 
Phillips,  46  Mo.  520;  Urbahn  v. 
Martin,  19  Tex.  Civ.  App.  93,  46  S. 
W.  291;  Cramer  v.  Redman,  10 
Wyo.  328,  68  Pac.  1003. .  Both  par- 
ties are  creditors  of  the  Grain  Com- 
pany. Appellant  has  been  partially 
reimbursed  as  such  creditor,  but  is 
under  no  duty  to  turn  over  to  re- 
spondent any  portion  of  the  amount 
it  has  collected. 

The  order  denying  plaintiff's  mo- 
tion for  a  new  trial  is  reversed,  and 
a  new  trial  of  the  issues  arising  on 
defendant's  counterclaim  only  is 
granted,  unless,  within  twenty  days 
after  the  filing  of  the  mandate  from 
this-  court  to  the  district  court,  the 
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defendant  shall  file  in  the  latter 
court  its  consent  to  the  entry  of 
judgment  for  its  costs  and  disburse- 
ments in  that  court  only,  without 
any    recovery    upon    its    counter- 


claim. If  such  consent  be  so  filed, 
the  order  denying  a  hew  trial  shall 
stand  and  be  affirmed. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Right  of  surety  on  ¥r«rehontennan*t  bond  lo  be  tnbrogated  to  rights  ci  owner 

of  property  stored  as  against  third  person. 


In  the  reported  case  (Northern 
Trust  Go.  v.  GoNSOLmATED  Elevator 
Go.  ante,  510),  an  action  for  the  al- 
leged conversion  of  grain,  it  is  held 
that  the  surety  on  a  warehouseman's 
bond  is  not  entitled  to  be  subrogated 
to  any  rights  of  the  owners  of  grain 
stored,  as  against  an  innocent  pur- 
chaser of  the  grain  for  full  value,  and 
without  actual  notice  that  the  ware- 
houseman   is    selling    stored    grain. 


since  the  object  of  subrogation  is  to 
place  the  charge  where  it  ought  to 
rest  by  compelling  the  payment  of  the 
debt  by  him  who  ought  in  equity  to 
pay  it,  and  it  will  never  be  enforced 
against  a  third  person  when  the  equi- 
ties are  equal  or  the  rights  are  not 
clear.  A  careful  search  has  disclosed 
no  other  cases  on  the  subject. 

A«   Xl.   Xl. 


EMANUEL  COHEN 

V. 

TRADESMEN'S  NATIONAL  BANK,  Appt. 

Pennsylvania  Suprente  0<ntrt^July  17,  19 IS. 
(262  Pa.  76,  105  Atl.  4a.) 

Bank  —  liability  for  sending  check  to  vnrong  drawee. 

1.  The  maker  of  a  check  has.no  right  of  action  against  a  bank  with 
which  it  was  deposited  for  collection,  for  sending  it  to  the  wrong  bank 
and  returning  it  marked,  ^'No  funds,''  when  it  was  returned  by  the  bank 
to  which  it  was  sent,  under  the  indorsement,  "Wrong  bank." 

[See  note  on  this  question  beginning  on  page  521.] 


Negligence  —  when  action  lies. 

2.  An  action  for  negligence  can  be 
maintained  only  in  case  defendant 
fails  to  perform,  or  negligently  per- 
forms, some  duty  which  he  owes  to  the 
plaintiff. 

[See  20  R.  C.  L.  9,  10.] 

Bank  —  receiving  check  for  collection 
—  relation  to  owner. 

3.  The  relation  between  a  depositor 
of  a  check  and  the  bank  which  receives 


it  for  collection  is  that  of  principal 
and  agent. 

[See  3  R.  C.  L.  522,  624.] 

—  agency  for  maker. 

4.  A  bank  receiving  a  check  for  col- 
lection is  not  agent  for  the  maker  or 
drawer. 

Principal    and    agent  —  liability    of 
agent. 

5.  An  agent  is  liable  only  to  his 
principal  for  his  acts  or  neglect  in 
relation  to  the  subject-matter  of  the 
agency. 


Appeal  by  defendant  from  a  decree  of  the  Superior  Court  for  Phila- 
delphia County  (Trexler,  J.)  affirming  a  judgment  of  the  ISIunicipal  Court 
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dismissing  a  motion  for  judgment  notwithstanding  a  verdict  for  plain- 
tiff, in  an  action  brought  to  recover  damages  for  alleged  negligence  of 
defendant  in  presenting  a  check.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Charles  Biddle  and  Bayard  The  statement  of  claim  avers  that 
Henry,  for  appellant :  defendant    "carelessly    and    negli- 


Plaintiff  was  not  entitled  ta  recover 
substantial  damages  from  the  defend- 
ant for  its  failure  to  present  his  check 
at  the  bank  upon  which  it  was  drawn, 
plaintiff  suffering  no  damage  by  rea^ 
son  of  defendant's  actions,  and  the 
bank  being  employed  merely  as  a  col- 
lecting agent. 

Merchants'  Nat.  Bank  v.  Goodman, 
109  Pa.  422,  58  Am.  Rep.  728,  2  Atl. 
687;  Farmers  Nat.  Bank  v.  Nelson,  255 
Pa.  455,  L.R.A.1917E,  506, 100  Atl.  186; 
Smith  V.  Western  U.  Teleg.  Co.  150  Pa, 
561,  24  Atl.  1049 ;  Patterson  v.  Marine 
Nat  Bank,  130  Pa.  438,  17  Am.  St  Rep. 
778,  18  Atl.  632;  Forsyth  v.  Wells,  41 
Pa.  296,  80  Am.  Dec.  617,  14  Mor.  Min. 
Rep.  493;  2  Michie,  Banks  &  Bkg.  p. 
1517,  §  176;  Third  Nat.  Bank  v.  Ober, 
102  C.  C.  A.  178,  178  Fed.  678 ;  T.  B. 
Clark  Co.  v.  Mt  Morris  Bank  (1903) 
85  App.  Div.  362,  83  N.  Y.  Supp.  447, 
181  N.  Y.  633,  73  N.  E.  1133. 

Mr.  Charles  E.  Bartlett  for  appellee. 

Simpson,  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff  sent  to  the  treasurer  of 
a  club  to  which  he  belonged  his 
check  for  $29.15,  drawn  on  the 
Southwark  National  Bank.  The 
treasurer  deposited  the  check  with 
the  club's  banker,  which  in  turn 
sent  it  to  defendant  for  collection. 
By  mistake  defendant  presented  it 
to  the  wrong  bank,  which  returned 
it  with  "W.  B."  written  thereon, 
signifying  that  it  had  been  sent  to 
the  "wrong  bank."  The  writing 
was  obscure,  and  defendant,  mis- 
taking the  "W.  B."  for  "N.  F.*' 
which  signified  "No  funds,"  re- 
turned it  to  the  banker  with  an  in- 
dorsement thereon  of  "Not  sufficient 
funds."  The  banker  in  turn  sent  it 
back  to  the  treasurer  of  the  club, 
who  returned  it  to  plaintiff,  upon 
receiving  another  check  from  plain- 
tiff for  a  like  amount.  Plaintiff 
had  sufficient  funds  in  the  South- 
wark National  Bank  with  which  to 
pay  the  first-mentioned  check.  He 
had  no  contractual  relations  with 
defendant. 


gently  sent  said  check  to  the  wrong 
bank,  which  said  bank  returned  the 
plaintiff's  check  to  the  defendant 
bank,  and  upon  its  return  the  said 
defendant  carelessly  and  negligently 
placed  upon  the  plaintiff 's  check  its 
slip,  and  marked  the  same,  'Not  suf- 
ficient funds/  and  returned  said 
check"  to  the  banker  of  the  club. 
No  other  cause  of  action  is  averred, 
but  it  is  said  that,  by  reason  of  the 
above-stated  negligence,  "plaintiff 
has  sustained  substantial  damage  to 
his  credit,  business  standing,  and 
reputation." 

At  the  trial  in  the  municipal 
court  of  Philadelphia,  the  above 
facts  regarding  the  check  were 
shown;  each  party  submitted  a 
point  for  binding  instructions;  de- 
fendant's point  was  refused,  and 
plaintifFs  aflSrmed;  and  the  case 
was  submitted  to  the  jury  to  de- 
termine the  amount  of  the  verdict. 
The  verdict  was  for  $250.  Defend- 
ant then  moved  for  judgment  non 
obstante  veredicto,  which  motion 
was  dismissed,  and  judgment  en- 
tered on  the  verdict.  Defendant 
thereupon  appealed  to  the  superior 
court,  which  affirmed  the  judgment 
below,  and  from  that  judgment  of 
affirmance  this  appeal  was  taken. 
The  assignnients  of  error  raise  but 
a  single  question:  Ought  the  trial 
judge  to  have  given  binding  in- 
structions in  favor  of  defendant? 
and  that  point  alone  will  be  consid- 
ered, despite  defendant's  extended 
argument  as  to  the  measure  of 
damages. 

As  stated   above,   the   action   is 
negligence,  an  action  which  can  be 
maintained  only  in  case  defendant 
fails   in,   or   negli-  Ne«ii«ence- 
gently       performs,  jf^«"  action 
some     duty    which 
he  owes  to  the  plaintiff.    That  duty 
may  be  express  or  implied,  may  be  a 
specific  duty  owing  to  plaintiff,  or  a 
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general  one  owing  to  the  public,  of 
which  plaintiff  is  a  part,  and  it  may 
arise  as  the  result  of  a  contract,  a 
statute,  or  the  common  law;  but  it 
must  exist  in  some  way  as  between 
the  plaintiff  and  the  defendant. 
There  was  no  contract  between  the 
parties  to  this  action,  and  no  stat- 
ute in  any  way  dealing  with  the 
subject;  and  hence  plaintiff's  coun- 
sel fairly  and  frankly  puts  his  right 
to  recover  upon  the  proposition 
that  the  nature  of  a  bank's  business 
is  such  that  it  "owes  a  general  duty 
to  all  the  public  not  to  be  guilty  of 
negligence"  in  the  transaction  of 
its  business.  For  that  proposition 
he  cites  only  McKinster  v.  Bank  of 
Utica,  9  Wend.  46,  affirmed  on  ap- 
peal in  Bank  of  Utica  v.  M'Kinster, 
11  Wend.  473,  and  Bank  of  Wash- 
ington V.  Triplett,  1  Pet.  25,  7  L.  ed. 
37.  Unhappily,  those  cases  do  not 
bear  out  his  contention. 

In  McKinster  v.  Bank  of  Utica, 
plaintiff  was  the  owner  of  a  note 
and  pledged  it  with  one  Pardee  as 
collateral  security  for  a  debt  of  his 
( McKinster 's),  under  an  agreement 
that  in  case  of  nonpayment  it  was 
to  be  returned  to  plaintiff.  Pardee 
deposited  it  with  defendant  for  col- 
lection, and  defendant  protested  it, 
but  failed  to  give  notice  to  Dygert, 
the  only  responsible  indorser  on  it. 
It  was  held  that  as  "the  property  in 
the  note  was  not  vested  in  Pardee — 
he  held  it  as  collateral  security,  to 
be  returned  if  not  paid'' — the  bank 
was  really  acting  as  agent  for  plain- 
tiff, the  real  owner  of  the  note,  and 
was  liable  to  him  for  its  negligence. 

In  Bank  of  Washington  v.  Trip- 
lett, supra,  the  suit  was  by  the  hold- 
er of  the  note,  and  the  bank  was 
held  to  be  the  agent  of  the  holder, 
and  not  of  the  drawer. 

It  is  well  settled  that  the  relation 

Bank-receiTioK    between     the     de- 

positor  of  a  check 
and  the  bank  which 
receives  it  for  col- 
lection is  that  of  principal  and 
agent  (2  Michie,  Banks  &  Bkg. 
1502;  Montgomery  County  Bank  v. 
Albany  City   Bank,  7   N.   Y-  459; 


cheek  for 
collection- 
relation  to 
ovrner. 


Dodge  V.  Freedman's  Sav.  &  T.  Co. 
93  U.  S.  379,  23  L. 

ed.  920)  and  that  -^^r^i^r. 
the  bank  is  agent 
for  the  holder  or  payee  only,  and 
not  for  the  drawer  or  maker  (2 
Bolles,  Bkg.  511;  Ward  v.  Smith, 
7  Wall.  447,  19  L.  ed.  207;  Bank  of 
Washington  v.  Triplett,  supra). 
This  conclusion  is  in  accord  ^th 
the  general  law  of  agency,  that  the 

agent  is  liable  only  ^Hneu-i  «»a 
to  his  principal  for  «*fent-ii«biiity 
any    acts    or    neg-  *»'•«*»»*• 
lects    in    relation    to   the    subject- 
matter  of  the  agency.    He  may,  of 
course,  become  liable  to  others  for 
his  torts,  as  for  slander,  libel,  or  in- 
juries to  person  or  property,  or  to 
the  commonwealth  for  his  crimes, 
and   cannot   shield  himself  behind 
his  agency.    Here,  however,  no  such 
cause  of  action  is  averred,  but  only 
carelessness  and  negligence  in  send- 
ing the  check  to  the  wrong  bank, 
and  in  returning  it  ^    ,    ,.  ^.,. 
with  a  slip  upon  it  ?oV^rndt«*"*'^ 
marked,   "Not  suf-  Si^^.*'  ^''**°« 
ficient  funds,"    and 
for  those  neglects  plaintiff   cannot 
be  heard  to  complain. 

As  a  result  of  our  independent 
examination  we  have  found  two 
cases  directly  in  point,  both  antag- 
onistic to  plaintiff.  In  McCullock 
V.  Commercial  Bank,  16  La.  566,  it 
appeared  that  a  note  had  been  de- 
posited for  collection;  the  collect- 
ing bank  protested  it  and  gave  no- 
tice to  the  second  indorser,  but 
negligently  failed  to  notify  the  first 
indorser.  The  second  indorser  paid 
the  note,  and  sued  the  bank  for  its 
neglect.  It  was  held  that  there  was 
no  privity  between  him  and  the 
bank,  which  was  responsible  to  the 
holder  only,  and  plaintiff  was  not 
permitted  to  recover. 

Our  oMTi  case  of  Morris  v.  First 
Nat.  Bank,  201  Pa.  160,  50  Atl. 
1000,  decides  the  same  thing.  There 
a  sight  draft  was  deposited  with  the 
First  National  Bank  of  Chicago, 
and  credit  given  the  depositor  for 
the  amount  thereof.  The  Chicago 
bank  sent  it  to  the  defendant  "for 
collection,"  and  the  amount  thereof 
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was  lost,  by  reason  of  the  failure  of 
the  defendant  to  give  prompt  no- 
tice of  its  nonpayment,  A  nonsuit 
was  entered,  inter  alia,  because 
there  was  no  contractual  relation 
between  the  plaintiifs  and  the  de- 
fendant, but  only  between  the  two 
banks;  the  defendant  having  ac- 
cepted the  note  **for  collection"  for 
the  Chicago  bank.  We  sustained 
the  entry  of  the  nonsuit  upon  that 
ground. 


Upon  principle  and  authority 
alike,  therefore,  the  decision  of  tiie 
Superior  Court  was  wrong,  and 
hence  the  judgment  of  the  Superior 
Court  and  also  that  of  the  Mu- 
nicipal Court  of  Philadelphia  are 
reversed,  and  judgment  is  here 
entered  for  the  defendant;  this 
judgment  to  be  entered  also  on  the 
records  of  the  Municipal  Court  of 
Philadelphia,  and  all  future  pro- 
ceedings thereon  had  in  said  court. 


ANNOTATION. 

Liability  of  bank  to  obligor  of  paper  for  negligence  in  making  collection. 

agent  for  collection,  and,  therefore,  li- 
able for  its  negligence  in  failing  to 
follow  instructions.  But  the  undis- 
puted facts  are  against  this  conten- 
tion. The  draft  was  indorsed  by  Nel- 
son Morris,  Tor  deposit,'  and  entered 
to  his  credit  in  the  Chicago  bank, 
which  then  indorsed  it  to  its  own  or- 
der, *For  collection,  Account  of  First 
National  Bank,  Chicago,'  and  sent  it 
to  the  defendant.  The  Chicago  bank 
clearly  undertook  the  collection,  and, 
as  between  it  and  the  defendant,  was 
to  be  regarded  as  the  owner.  In  fact, 
so  long  as  the  amount  remained  in 
Morris's  account  to  his  credit,  the 
bank  was  the  owner,  and  the  title 
did  not  revert  to  him  until  the  draft 
was  returned  unpaid  and  charged  back 
to  the  debit  side  of  his  account.  The 
ownership  as  between  the  Chicago  and 
the  Allegheny  banks  being  thus  in  the 
former,  the  liability  of  the  latter  was 
to  the  former  as  agent  to  principal, 
and  not  to  the  depositor.  This  precise 
point  as  to  liability  of  the  agent  to 
the  depositor  does  not  seem  to  have 
been  decided  by  this  court,  but  the 
converse  proposition,  that  the  bank  re- 
ceiving a  claim  for  collection  becomes 
an  independent  contractor,  liable  for 
the  negligence  or  default  of  the  agents 
to  whom  it  intrusted  the  actual  col- 
lection, was  expressly  held  in  Brad- 
street  V.  Everson  (1872)  72  Pa.  124, 
18  Am.  Rep.  665,  followed  in  Morgan 
V.  Tener  (1877)  83  Pa.  305,  and  Siner  . 
V.  Stearne  (1893)  155  Pa.  62,  25  Atl. 
826.  The  reasoning  of  these  cases  re- 
quires the  affirmance  of  the  proposi- 


The  question  as  to  the  liability  of 
a  bank  to  one  other  than  its  customer 
for  negligence  in  making  a  collection 
has  frequently  arisen  in  actions  by 
the  holder  of  commercial  paper  who 
has  deposited  it  in  a  bank  for  collec- 
tion, against  a  correspondent  of  such 
bank  to  which  the  paper  has  been  sent* 
In  such  a  situation  the  correspondent 
bank  is  held  directly  liable  to  the  hold- 
er, in  jurisdictions  which  adhere  to 
the  Massachusetts  theory  that  a  bank 
undertaking  to  collect  commercial  pa- 
per, which  has  selected  a  proper  cor- 
respondent in  conformity  to  banking 
customs,  and  forwarded  the  paper  to 
it  to  collect  and  remit  the  proceeds, 
is  not  liable  for  the  negligence  of  such 
correspondent,  while,  in  those  juris- 
dictions which  adhere  to  the  New 
York  doctrine  that  the  bank  is  liable 
for  the  default  of  its  correspondent, 
an  opposite  conclusion  is  reached. 
This  question,  however,  is  beyond  the 
scope  of  the  present  discussion. 

The  case  of  Morris  v.  First  Nat. 
Bank  (1902)  201  Pa,  160,  50  Atl.  1000, 
referred  to  in  the  reported  case 
(Cohen  v.  Tradesmen's  Nat.  Bank, 
ante,  518),  was  an  action  of  the  kind 
above  mentioned,  and  the  court  in 
the  Morris  Case,  adhering  to  the  New 
York  theory,  holds  the  collecting  bank 
not  liable  to  the  holder.  The  court 
further  states,  in  the  Morris  Case, 
that  "appellant  has  argued,  as  the 
hinge  of  the  case,  that  the  Chicago 
bank  was  merely  an  agent  for  trans- 
mission, and  that  when  the  defendant 
received  the  draft  it  became  plaintiffs' 
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tion  that  the  liability  of  the  subcollec- 
tor  is  only  to  the  collector  as  his 
principal/' 

The  action  in  the  reported  case 
(Cohen  v.  Tradesmen's  Nat.  Bank) 
was  not  an  action  by  the  holder  of 
commercial  paper  against  the  subagent 
of  the  bank  employed  by  such  holder  to 
make  collection.  The  fact,  however, 
that  there  is  no  liability  in  cases  such 
as  Morris  v.  First  Nat.  Bank,  argues 
very  strongly  against  any  liability  in 
an  action  such  as  Cohen  v.  Trades- 
men's Nat.  Bank. 

It  does  not  follow,  however,  that  in 
those  jurisdictions  which  adhere  to 
the  Massachusetts  theory,  and  there- 
fore permit  a  recovery  by  the  holder 
of  commercial  paper  against  a  cor- 


respondent employed  by  the  holder's 
bank  to  make  collection,  there  couid 
be  a  recovery  in  such  actions  as 
Cohen  v.  Tradesman's  Nat.  Bank. 
In  fact,  it  seems  quite  clear  that  the 
conclusion  in  Cohen  v.  Tradesmen's 
Nat.  Bank  is  correct  under  either  the- 
ory. 

The  cases  of  McCullock  v.  Commer- 
cial Bank  (1840)  16  La.  566,  and  Mc- 
Kinster  v.  Bank  of  Utica  (1833)  11 
Wend.  (N.  Y.)  473,  which  pass  upon 
situations  similar  to  that  involved  in 
"the  reported  case,  are  sufficiently  set 
out  in  the  opinion  in  that  case.  No 
other  cases  have  been  found  which 
deal  with  the  liability  of  the  bank  to 
the  obligor  on  commercial  paper. 

W.  A,  E. 


M.  M.  BROWN  et  al.,  Appts., 

V. 

WESTERN  MARYLAND  RAILWAY  COMPANY. 

West  Virginia  Supreme  Court  of  Appeals -^  May  BO,  1919. 

(_  w.  Va.  — ,  99  S.  E.  457.) 

Specific  performance  —  construction  of  switch  tracl^. 

1.  Where  a  railroad  company,  for  a  valuable  consideration,  enters  into 
an  oral  agreement,  complete  in  its  terms,  to  construct  and  maintain  a  yard 
switch  track  of  a  specified  length,  and  to  permit  the  other  contracting 
party  to  store  lumber  on  its  property,  and  the  latter,  relying  upon  the 
promise  of  the  company,  forbears  to  remove  his  plant  to  another  locality, 
as  has  been  his  intention,  and  incurs  great  expense  in  improving  his  prop- 
erty for  use  in  connection  with  the  advantages  of  the  switch,  and  other- 
wise performs  his  part  of  the  agreement,  and  with  the  knowledge  and 
consent  of  the  company  stores  his  lumber  on  its  property,  and  the  breach 
of  the  promise  results  in  an  injury  that  cannot  be  compensated  adequately 
in  damages,  equity  may  enforce  performance  of  the  agreement  to  con- 
struct the  spur  track,  and  restrain  interference  with  plaintiffs  storage 
privileges  on  its  property,  so  long  as  such  decree  does  not  seriously  affect 
performance  by  the  railroad  of  its  full  public  duties. 

{See  note  on  this  question  beginning  on  page  529.] 


—  railroad  contract. 

2.  A  railroad  contract  stands  upon 
no  higher  or  different  plane  than  the 
contract  of  any  other  corporation  or 
individual,  and  the  same  principles  ap- 
ply to  and  govern  all  of  them  alike,  ex- 
cept, however,  that  equity  may  decline 
to  exert  its  coercive  power  to  compel 

Headnotes  1-6  by  Lynch,  J. 


specific  performance  of  such  a  con- 
tract, if  to  do  so  will  adversely  affect 
the  performance  by  the  railroad  com- 
pany of  its  full  public  duties. 

—  denial  —  damages. 

3.  The  normal  end  or  termination  of 
every  contract  is  performance  in  ac- 
cordance with  the  t^rms  of  the  agree- 
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ment,  and  such  a  consummation  should 
be  the  presumptive  one;  resort  to  the 
legal  remedy  being  had  only  when  the 
circumstances  are  such  that  it  is  more 
equitable  to  compel  the  obligee  to  ac- 
cept damages  in  lieu  of  what  he  con- 
tracted for  than  to  compel  specific  per- 
formance of  its  terms. 
[See  6  R.  C.  L.  1038.] 

Cmitract  —  oonsideratioii  —  siifflcien- 

cy. 

4.  The  extent  of  the  duty  created  by 
a  contract  is  not  determined  by  the 
kind  of  consideration  on  which  it  is 
based.  It  is  sufficient  if  the  considera- 
tion is  such  as  the  law  deems  valuable 
without  regard  to  its  nature  or  charac- 
ter. 

—performance  —  Statute  of  Frauds. 

5.  Where  a  railroad  company,  as 
part  of  the  consideration  for  an  oral 
contract,  agrees  to  permit  another  to 
store  his  lumber  on  its  property,  and 
the  latter  exercises  that  right  with  the 
knowledge  and  consent  of  the  com- 
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pany,  and  otherwise  fully  performs  his 
part  of  the  agreement,  such  part  per- 
formance removes  the  bar  of  the  Stat- 
ute of  Frauds,  and  equity  will  restrain 
interference  with  the  right  of  storage, 
subject  to  termination,  however,  when 
the  land  becomes  necessary  for  the 
proper  discharge  of  the  company's 
duties  to  the  public. 

—  performed  within  year. 

6.  An  agreement  which  does  not,  by 
its  terms  or  by  necessary  implication, 
carry  its  full  performance  beyond  a 
year,  need  not  be  in  writing. 

Specific  performance  -*  oral  contract 
—  Statute  of  Frauds. 

7.  If,  in  reliance  in  good  faith  upon 
another's  promise,  one  party  to  a  con- 
tract, with  the  former's  knowledge  and 
consent,  expends  vast  amounts  of 
money  in  performing  on  his  part, 
equity  will  compel  specific  perform- 
ance, notwithstanding  the  contract 
was  not  in  writing  as  required  by  the 
Statute  of  Frauds. 


Appeal  by  plaintiffs  from  a  decree  of  the  Circuit  Court  for  Randolph 
County  dismissing  a  bill  filed  to  compel  specific  performance  of  an  oral 
contract,  to  require  defendant  to  extend  one  of  its  sidetracks,  and  for 
other  relief.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  B.  Maxwell  &  E.  L.  Max-         Mr.  E.  A.  Bowers,  for  appellee : 
well,  for  appellants :  The  bill  presents  no  case  for  specific 

A  verbal  contract  for  the  construe-     performance  of  an  alleged  contract  to 


tion  of  a  sidetrack  by  a  railroad  com- 
pany can  be  specifically  enforced. 

Taylor  v.  Florida  East  Coast  R.  Co. 
54  Fla.  635,  16  L.R.A.(N.S.)  307,  127 
Am.  St.  Rep.  155,  45  So.  574,  14  Ann. 
Cas.  472;  1  Elliott,  Contr.  §  581;  Ly- 
dick  V.  Baltimore  &  O.  R.  Co.  17  W.  Va. 
427;  Danville  &  W.  R.  Co.  v.  Lybrook, 
111  Va.  623,  69  S.  E.  1066,  Ann.  Cas. 
1912A,  175;  Grubb  v.  Starkey,  90  Va. 
831,  20  S.  E.  784;  Atlanta  &  W.  P.  R. 
Co.  V.  Camp,  130  Ga.  1, 15  L.R.A.(N.S,) 
594, 124  Am.  St.  Rep.  151,. 60  S.  E.  177, 
14  Ann.  Cas.  439 ;  St.  Louis  &  N.  A. 
R.  Co.  V.  Crandell,  75  Ark.  89,  112  Am. 
St  Rep.  42,  86  S.  W.  855 ;  Griswold  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
12  N.  D.  435,  102  Am.  St.  Rep.  572,  97 
N.  W.  538;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Sumner,  106  Ind.  55,  55  Am.  Rep. 
719,  5  N.  E.  404 ;  Texas  &  St.  L.  R.  Co. 
V.  Robards,  60  Tex.  545,  48  Am.  Rep. 
268;  Wright  v.  Pucket,  22  Gratt.  370; 
Gallagher  v.  Gallagher,  81  W.  Va.  9,  5 
S.  E.  297;  Miller  v.  Lorentz,  39  W.  Va. 
160, 19  S.  E.  391. 


build  the  sidetrack. 

Cox  V.  Cox,  5  W.  Va.  335 ;  Norman  v. 
Bennett,  32  W.  Va.  614,  9  S.  E.  914; 
Hissam  v.  Parrish,  41  W.  Va.  686,  56 
Am.  St.  Rep.  892,  24  S.  E.  600;  Craw- 
ford V.  Workman,  64  W.  Va.  10,  61  S. 
E.  319;  Guinn  v.  Warbutton,  64  W.  Va. 
76,  60  S.  E.  1100;  Abbott  v.  L'Homme- 
dieu,  10  W.  Va.  677;  West  Virginia 
Oil  &  Oil  Land  Co.  v.  Vinal,  14  W.  Va. 
637;  Conaway  v.  Sweeney,  24  W.  Va. 
643 ;  Ratcliff  v.  Sommers,  55  W.  Va.  30, 
46  S.  E.  712,  1  Ann.  Cas.  970 ;  Lowther 
Oil  Co.  V.  Miller-Sibley  Oil  Co.  53  W. 
Va.  501,  97  Am.  St.  Rep.  1027,  44  S.  E. 
433,  22  Mor.  Min.  Rep.  656;  Clay  v. 
Deskins,  36  W.  Va.  350,  15  S.  E.  85; 
Harrison  v.  Harrison,  36  W.  Va.  556, 15 
S.  E.  87;  Cleavenger  v.  Strum,  59  W. 
Va.  658,  53  S.  E.  693;  Buffalo  Coal  & 
Coke  Co.  V.  Vance,  71  W.  Va.  148,  76 
S.  E.  177. 

Plaintiffs'  remedy  is  not  in  equity 
for  injunction  to  compel  performance. 

Haskell  v.  Sutton,  53  W.  Va.  206,  44 
S.  E.  533;  Becker  v.  McGraw,  48  W. 
Va.  539,  37  S.  E.  532;  Curtin  v.  Stout, 
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57  W.  Va.  271,  50  S.  E.  810;  White- 
house  V.  Jones,  60  W.  Va.  680,  12 
L.R.A.(N.S.)  49;  55  S.  E.  730;  South 
&  W.  R,  Co.  V.  Virginia  &  S.  W. 
R.  Co.  104  Va.  323,  51  S.  E.  843; 
Schoonover  v.  Bright,  24  W.  Va.  698 ; 
Cresap  v.  Kemble,  26  W.  Va..  603; 
Bettman  v.  Harness,  42  W.  Va.  433, 
36  L.R.A.  566,  26  S.  E.  271,  18  Mor. 
Min.  Rep.  500;  Burkhart  v.  Scott, 
69  W.  Va.  694,  72  S.  E.  784 ;  Pom.  Eq. 
Jur.  §  1401 ;  Hissam  v.  Parrish,  41  W. 
Va.  686,  56  Am.  St.  Rep.  892,  24  S.  E. 
600;  Burke  v.  Parke,  5  W.  Va.  122; 
2  Story,  Eq.  Jur.  §  718. 

An  oral  contract  for  the  construc- 
tion and  maintenance  of  the  sidetrack 
cannot  support  an  action,  but  such 
contract  must  be  in  writing,  signed  by 
the  party,  to  be  charged  thereby. 

Walder  v.  Tyler,  94  Va.  532,  27  S.  E. 
434;  Pifer  v.  Brown.  43  W.  Va.  412, 
49  L,R.A.  497,  27  S.  E.  899;  20  Cyc. 
216;  Kimmins  v.  Oldham,  27  W.  Va. 
258. 

Under  an  alleged  oral  contract, 
equity  will  not  compel  a  railroad  com- 
pany to  construct  a  private  sidetrack 
for  the  special  and  private  use  of  a 
shipper. 

Shepherd  v.  Groif,  34  W.  Va.  123,  11 
S.  E.  997;  3  Pom.  Eq.  Jur.  §  1402; 
Ewing  V.  Litchfield,  91  Va.  575,  22  S. 
E.  362 ;  Schmidtz  v.  Louisville  &  N.  R. 
Co.  101  Ky.  441,  38  L.R.A.  809,  41  S. 
W.  1015;  4  Am.  &  Eng.  Dec.  in  Eq. 
671;  Elliott,  Railroads,  2d  ed.  §  636; 
Northern  P.  R.  Co.  v.  Washington  Ter- 
ritory, 142  U.  S.  492,  35  L.  ed.  1092,  12 
Sup.  Ct.  Rep.  283. 

Lynch,  J.,  delivered  the  opinion  of 
the  court  : 

Judged  by  the  prayer  of  the  bill, 
dismissed  on  demurrer,  of  which  ac- 
tion plaintiffs  complain,  the  chief 
objects  of  this  suit  were  to  obtain  a 
mandatory  injunction  to  require  de- 
fendant, by  way  of  enforcement  of 
an  oral  contract,  to  extend  one  of  its 
yard  sidetracks  about  800  feet,  the 
cost  and  expense  of  which  plaintiffs 
contracted  to  pay  upon  the  condi- 
tions hereafter  noted,  and  to  fur- 
nish the  railroad  ties  necessary 
therefor;  to  enjoin  defendant  from 
carrying  into  execution  its  an- 
nounced purpose  to  cause  the  re- 
moval of  lumber  stacked  on  its 
property,  ^vith  defendant's  consent 
and  approval,  pursuant  to  such  con- 
tract; and  for  general  relief.     The 


court  justified  its  decree  upon  the 
ground  that  equity  will  not  enter- 
tain jurisdiction  to  enforce  the 
specific  execution  of  a  contract  for 
the  performance  of  work,  the  su- 
pervision of  which  requires  the  ex- 
ercise of  professional  skill  and 
judgment.  Thus  there  is  presented 
the  one  main  question  whether  a 
court  of  equity  can  and  should  re- 
quire defendant  to  extend  its  side- 
track, which  it  contracted  to  do, 
where  plaintiffs,  acting  in  good 
faith,  with  the  consent  and  upon  the 
direction  of  defendant's  agents, 
have  in  part  done  what  the  con- 
tract authorized  them  to  do. 

These  are  the  main  facts  upon 
which  plaintiffs  predicate  the  claim 
for  the  relief  which  they  seek :  The 
plant  ox>erated  by  them  and  located 
in  or  near  Elkins,  Randolph  county, 
for  the  manufacture  of  lumber  from 
timber  owned  by  them,  was  de- 
stroyed by  fire  April  6,  1912,  and 
they  contemplated  the  removal  of 
the  establishment  and  the  erection 
of  a  new  plant  on  the  tract  of  land 
containing  the  timber,  located  on 
Shaver's  fork  of  Cheat  river,  when 
they  began  the  negotiations  which 
culminated  in  the  contract  in  ques- 
tion. The  consideration  for  the 
contract,  the  terms  whereof,  fre- 
quently reiterated,  are  stated  with 
sufficient  precision  to  permit  an 
intelligent  understanding  of  what 
is  alleged,  is  that,  if  plaintiffs 
would  rebuild  their  manufacturing 
plant  on  the  former  location,  pay 
$5.50  for  each  carload  of  logs  hauled 
by  defendant  from  Meadows,  a  sta- 
tion on  its  railroad,  to  Elkins,  and 
if  plaintiffs  and  others  affiliated 
with  them  in  other  business  enter- 
prises would  permit  defendant  to 
carry  to  mi^rket  at  least  three 
fourths  of  their  manufactured 
product,  the  charge  therefor  not  to 
exceed  the  freight  rates  demanded 
by  other  carriers  for  a  like  service, 
defendant  upon  its  part  agreed  and 
promised,  the  bill  alleges,  to  pro- 
vide cars  necessary' and  suitable  to 
haul,  and  to  haul,  plaintiffs'  logs 
from  Meadows  and  deliver  them  at 
Elkins,  at  the  rate  per  car  specified 
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therein  for  each  loaded  car,  as  here- 
tofore stated;  to  permit  plaintiffs 
to  use  certain  designated  portions 
of  land  owned,  possessed,  or  con- 
trolled by  defendant  for  lumber 
storage  purposes,  and  also  to  ex- 
tend their  dock  and  trucks  from  the 
mill  on  the  south  side  of  the  rail- 
road, by  way  of  and  under  the  rail- 
road bridge  across  Valley  river, 
onto  the  north  side  of  the  railroad, 
to  facilitate  storing  of  the  lumber  so 
manufactured;  and  defendant  fur- 
ther agreed  to  extend  its  yard  side- 
track, or  switch,  near  its  freight  de- 
pot, 800  feet  along  the  river  bank, 
the  plaintiffs  to  furnish  the  cross- 
ties  therefor,  and  pay  defendant  the 
cost  of  such  construction,  including 
labor  and  material,  other  than  the 
ties,  as  estimated  or  otherwise  as- 
certained after  the  completion  of 
the  work,  with  interest  thereon,  the 
amount  so  paid  to  be  refunded  by 
defendant  at  the  rate  of  $2  for  each 
carload  shipped  by  plaintiffs  and 
hauled  by  defendant,  and  other 
reciprocal  terms,  conditions,  and 
stipulations  of  a  similar  character 
not  now  necessary  or  important  to 
note  or  recite. 

With  the  terms,  performance 
whereof  was  the  basis  of  the  agree- 
ment on  the  part  of  the  plaintiffs, 
the  bill  alleges  full  and  complete 
compliance.  They  did  reconstruct 
and  enlarge  the  buildings  and  again 
put  them  into  successful  operation 
and  effect  on  the  former  site  and 
location,  equipped  with  machinery, 
appliances,  accessories,  and  con- 
veniences necessary,  adequate,  and 
usual  to  accomplish  the  purposes  of 
such  business  enterprises  and  un- 
dertakings, and  to  achieve  that  end 
were  compelled  to  expend  large 
sums  of  money  for  labor  and  ma- 
terial. For  the  same  purpose,  and 
upon  the  invitation  and  by  and  with 
the  consent  of  the  defendant,  they 
also  built  the  dock  and  other  struc- 
tures connecting  the  plant  with  the 
ground  owned  by  defendant  on  the 
opposite  side  of  its  railroad  track, 
and  since  have  used  the  ground  as 
place  for  the  storage  of  the  lumber 
preparatory  to  its   sale  and  ship- 
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ment  to  market.  All  this  they  did, 
the  bill  alleges,  in  reliance  upon  the 
express  stipulation  of  the  contract 
by  and  with  the  knowledge,  advice, 
and  consent  Of  the  defendant  duly 
given  by  its  legally  constituted  and 
authorized  agents. 

Excepting  the  extension  of  the 
sidetrack  or  switch  specified  in  the 
contract,  of  the  nonperformance  of 
which  complaint  is  made,  plaintiffs 
waive  compliance  by  defendant 
with  the  terms  thereof,  thus  leav- 
ing for  consideration  upon  this 
review  the  right  to  enforce  compli- 
ance with  the  stipulation  regard- 
ing the  extension  of  the  sidetrack 
or  switch,  together  with  the  re- 
straint sought  to  be  imposed  agaitist 
defendant's  threatened  removal  of 
the  lumber  so  stored,  and  the  build- 
ings and  structures  so  erected  by 
plaintiffs  on  defendant's  ground. 

Defendant  questions:  First,  the 
sufficiency  of  the  allegations  to 
show  any  contract  whatever  be- 
tween the  parties;  second,  if  suf'- 
ficient  for  that  purpose,  the  contract 
was  to  be  reduced  to  writing  and 
signed  by  them  before  it  was  to  be 
deemed  binding  upon  either  of 
them,  and  that  it  was  not  so  exe- 
cuted ;  third,  the  contract  is  not  en- 
forceable because  not  in  writing 
and  not  signed  by  either  of  them, 
and  hence  void  under  the  Statute 
of  Frauds;  and,  further,  because 
plaintiffs  have  an  adequate  remedy 
at  law. 

The  first  points  of  objection  are 
met  by  the  specific  declarations  of 
the  bill,  which,  being  well  pleaded 
and  pertinent,  sufficiently  show  the 
culmination  of  the  negotiations  in 
an  agreement  having  the  essential 
elements  and  ordinary  requisites  of 
a  valid  contract.  The  reciprocal 
and  mutual  engagements  of  the 
parties  towards  each  other  furnish 
ample  consideration  therefor ;  and 
that  the  agents  of  the  defendant  had 
ample  authority  to  bind  it,  and  un- 
dertook to  and  did  so,  is  averred 
unequivocally,  and  by  the  demurrer 
that  authority  is  admitted.  Though, 
as  the  bill  admits,  the  terms  of  the 
agreement  were   to  be    reduced  to 
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writing  and  the  writing  duly  exe- 
cuted as  a  memorial  of  what  the 
parties  bound  themselves  thereby  to 
do,  it  further  charges  that,  at  the 
time  of  the  oral  understanding,  ''it 
was  expressly  agreed  and  under- 
stood that  the  minds  of  the  parties 
had  fully  met  upon  every  question 
under  consideration,  and  a  binding 
contract  was  then  concluded," 
though  defendant's  agent  did  on 
that  occasion  say  'that  he  would 
have  the  understanding  of  the  par- 
ties reduced  to  writing  for  the  pur- 
pose of  preserving  a  memorial  of 
the  agreement  of  the  parties/'  And 
the  terms  were  so  written  and 
agreed  to  by  the  parties,  subject 
to  certain  modifications  likewise 
agreed  to,  and  the  plaintiffs  charge 
"that  the  said  written  memoran- 
dum, as  prepared  by  the  defendant 
(though  never  signed),  embraces 
the  identical  same  terms  that  were 
agreed  upon  in  the  said  contract  of 
May  17,  1912,"  which  said  agree- 
ment "was  a  complete  contract  and 
was  in  no  wise  dependent  upon  that 
contract  being  reduced  to  writing." 
These  allegations  of  the  bill,  ad- 
mitted on  demurrer,  are  sufficient 
to  establish  the  existence  of  the  con- 
tract, involved  in  this  suit,  with  the 
further  fact  that  plaintiffs  and  de- 
fendant treated  the  agreement  as  if 
it  was  fully  complete  in  every  de- 
tail. 

It  is  further  contended  that  this 
contract  is  not  ojie  which .  equity 
will  enforce  specifically,  owing  to 
the  amount  of  court  supervision 
which  will  be  necessary,  and  for 
the  further  reason  that  the  remedy 
at  law  is  adequate.  A  railroad 
contract  stands  on  no  higher  plane 
than  the  contract  of  any  other  cor- 
poration or  individual,  and  the 
specmc  per.         Same  principles  ap- 

formance— rail-  ply  tO  and  gOVCm 
road  contract.  ^jj     ^f    ^j^^j^      ^jjj^^^ 

There  is  this  qualification  to  be 
made,  however,  where  the  specific 
performance  of  a  railroad  contract 
is  sought:  Equity  may  decline  to 
exercise  its  coercive  power  in  that 
respect,  if  to  do  so  will  injuriously 
affect  the  performance  by  the  rail- 


road of  its  full  public  duties. 
Harper  v.  Virginian  R.  Co.  76  W. 
Va.  788,  86  S.  E.  919,  Ann.  Cas. 
1918D,  1081.  But  where  the  pub- 
lic rights  will  n6t  be  injured,  a 
railroad  company  is  subject  to  the 
same  duty  respecting  its  contracts 
as  any  other  company  or  an  in- 
dividual. 

Underljring  every  contract  is  the 
fundamental     conception      of    ex- 
change, one  contracting  party  offer- 
ing to  exchange  services   or  com- 
modities which  he  possesses  or  can 
control  in  return  for  services  or 
commodities  not  within  his  posses- 
sion or  control,  but  which  he  de- 
sires.   At  the  time  of  entering  upon 
the  agreement,  each  expects  to  re- 
ceive and   render  performance  ac^ 
cording  to  its  express  terms,  and 
the  contract  can  never  be  fully  sat- 
isfied unless  its  execution  is  of  that 
character. .     Frequently,     however, 
the  circumstances  are  such  that  per- 
formance in   kind  is  excused,  and 
this  is  especially  true  when,  with  an 
award  of  damages,  the  disappoint- 
ed party  can  easily  obtain   on  the 
market,  or  elsewhere,  the  same  or  a 
substantially  similar  commodity  or 
service  that  he  contracted  for.    But 
when  the  remedy  at  law  is  not  thus 
adequate,  equity  has  full  jurisdic- 
tion, and  in  its  discretion  may  exert 
its  inherent  power  to  compel  per- 
formance of  the  obligation  on  the 
part  of  the  delinquent  obligor.   The 
normal  end  or  termination  of  every 
contract  is  performance  in  accord- 
ance with  the  agreement,  and  such 
a  consummation  should  be  the  pre- 
sumptive   one ;    re- 
sort   to    the    legal  3^SU?il 
remedy    being   had 
only   when  the  circumstances  are 
such  that  it  is  better  to  compel  ^e 
obligee  to  accept  damages  in  lieisflof 
what  he  contracted  for  than  toiofcom- 
pel    specific  performance.    T^i^ti^ 
to  permit  a  contracting  s  s^paity  to 
disregard  his  obligation  Hgr^^nj  com- 
pel the  obligee  to  aieges,.^p^  ^otthe 
thing   contracted   f  and  s^^  ^^^  money 
damages,  is  to  plat,  plain  '  jgnjium  up- 
on contractual    Aid  deliv*.  ^^^y^  Espe- 
cially is  Jhis  trate  per  c^^^  one  party 
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has  fully  performed  his  part  of  the 
airreement. 

Vice  Chancellor  Sir  James  Bacon, 
in  Greene  v.  West  Cheshire  R.  Co. 
L.  R.  13  Eq.  44,  50,  well  expresses  a 
reasonable  view  of  such  a  situation 
in  decreeing  specific  performance 
CKf  a  contract  to  construct  and 
maintain  a  railroad  siding  of  speci- 
fied length.  After  commenting 
upon  the  failure  of  the  defendant  to 
offer  a  sufficient  excuse  or  sugges- 
tion of  impracticability  or  incon- 
venience of  performance  of  its  part 
of  the  contract,  of  which  plaintiff 
had  performed  his,  he  proceeds: 
"But  what  they  say  is  that  the 
plaintiff  may,  by  an  action  at  law, 
recover  against  them  in  money 
such  amount  of  damages  as  a  jury 
may  think  he  has  sustained  by  their 
wilful  breach  of  their  contract,  and 
that  therefore  a  court  of  equity 
will  not  entertain  the  complaint.  I 
do  not  understand  that  the  law,  as 
administered  in  this  court,  counte- 
nances any  such  defense.  ...  It 
would  be  a  total  departure  from  all 
principles  by  which  the  administra- 
tion of  this  branch  of  the  law  has 
hitiierto  been  guided  to  hold  that  it 
is  at  the  option  of  a  man  who  has 
persuaded  another  to  part  with  his 
rights  upon  a  specific  condition  to 
say:  *I  can,  but  I  will  not,  per- 
form the  obligation  I  have  entered 
into;  and,  instead  of  keeping  faith 
and  honestly  fulfilling  my  promise, 
I  will  leave  you  to  take  the  chances 
of  an  action  for  damages,  and  re- 
serve to  myself  the  power  of  en- 
deavoring to  defeat  your  claim,  and, 
instead  of  acknowledging  your  just 
rights,  will  compel  you  to  receive, 
instead  of  them,  such  a  sum  as  I 
may  be  able  to  persuade  a  jury  will 
compensate  you  for  the  loss  and  in- 
jury and  disappointment  which  my 
wilful  wrongdoing  may  have  oc- 
casioned to  you.'  ** 

A  similar  result  was  reached  in 
Portescue  v.  Lostwithiel  &  F.  R.  Co. 
[1894]  3  Ch.  621,  64  L.  J.  Ch.  N.  S. 
37,  8  Reports,  664,  71  L.  T.  N.  S. 
423,  43  Week.  Rep.  138,  where  the 
railroad   company    had   agreed  to 


MARYLAND  R.  CO.  527 

construct    certain     accommodation 
works  for  the  plaintiff. 

In  this  country  the  authorities 
generally  have  reached  the  same 
conclusion  with  respect  to  contracts 
for  sidings  or  spur  tracks.  Taylor 
V.  Florida  East  Coast  R.  Co.  54  Fla. 
635,  16  L.R.A.(N.S.)  307,  127  Am. 
St.  Rep.  155,  45  So.  574,  14  Ann. 
Cas.  472 ;  New  River  Lumber  Co.  v. 
Tennessee  R.  Co.  136  Tenn.  661, 191 
S.  W.  334;  Patton  Twp.  v.  Monon- 
gahela  Street  R.  Co.  226  Pa.  372,  75 
Atl.  589;  Southern  Pine  Fibre  Co. 
V.  North  Augusta  Land  Co.  (C.  C.) 
50  Fed.  26 ;  Lane  v.  Pacific  &  I.  N.  R. 
Co.  8  Idaho,  230,  67  Pac.  656 ;  Fry, 
Spec.  Perf .  5th  ed.  8  104.  The  case 
of  New  River  Lumber  Co.  v.  Ten- 
nessee R.  Co.  supra,  is  very  similar 
to  this.  It  involved  a  contract  be- 
tween  a  timber  company  and  a  rail- 
road, in  which  the  latter  agreed  to 
extend  its  line  to  tap  timber  lands,  • 
the  agreement  to  cover  a  period  of  . 
twenty-seven  years.  The  court  en- 
forced performance  of  the  contract, 
saying:  "Courts  of  equity  do  not, 
at  this  day,  hesitate  to  specifically 
perform  contracts  for  the  construc- 
tion and  operation  of  railroads, 
merely  because  such  contracts  are 
continuous  in  their  obligations  and 
require  skill  in  their  execution.'* 
136  Tenn.  678,  191  S.  W.  339. 

A  similar  result  has  been  reached, 
during  more  recent  years,  in  con- 
tracts for  the  operation  of  trains. 
The  editor  of  recent  editions  of 
Pomeroy's  Equity  Jurisprudence, 
and  of  the  treatise  on  Specific  Per- 
formance in  36  Cyc,  says  at  page 
587  of  the  latter  work:  "Begin- 
ning with  the  year  1890,  contracts 
involving  the  operation  of  railroads, 
often  of  the  utmost  complexity  and 
extending  over  a  very  long  term  of 
years,  or  perpetually,  have  been 
enforced  specifically." 

Numerous  cases  cited  in  the  note 
sustain  the  text. 

The  authorities  in  this  state  rel- 
ative to  the  specific  performance  of 
railroad  contracts  are  indicative 
of  the  trend  of  courts  of  equity 
toward  greater  latitude  in  enforc- 
ing construction   contracts,   where 
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the  only  reason  urged  against  them 
is  the  necessity  of  court  super- 
vision. In  Lydick  v.  Baltimore  & 
0.  R.  Co.  17  W.  Va.  427,  the  author- 
ity of  a  court  of  equity  to  enforce 
the  performance  of  a  contract  to 
construct  a  switch  was  expressly 
recognized,  though  the  holding 
seems  to  be  obiter.  Moundsville  v. 
Ohio  River  R.  Co.  37  W.  Va.  92,  20 
L.R.A.  161,  16  S.  E.  514,  holds  that 
a  municipal  corporation  may  com- 
pel a  railroad  company  to  restore  a 
street  in  which  it  has  located  its 
road,  to  its  former  condition,  as 
nearly  as  may  be,  by  mandatory  in- 
junction. And  Johnson  v.  Ohio 
River  R.  Co.  61  W.  Va.  141,  56  S. 
E.  200,  and  Harper  v.  Virginian  R. 
Co.  76  W.  Va.  788,  86  S.  E.  919, 
Ann.  Cas.  1918D,  1081,  enforced 
specific  performance:  the  first,  of 
a  contract  to  build  and  maintain 
'  road  crossings,  cattle  guards,  and 
,  other  structures  on  the  company's 
right  of  way;  the  other,  of  a  con- 
tract to  build  and  operate  a  depot 
on  plaintiff's  land,  though  not  spec- 
ifying the  length  of  time. 

It  is  true  many  of  the  cases  cited 
involve  contracts  entered  into  by 
the  railroad  company  in  considera- 
tion of  the  conveyance  by  the  plain- 
tiff of  a  right  of  way  through  his 
land.  The  consideration  here  is  of 
a  different  nature,  but  of  equal  dig- 
nity. Besides,  the  extent  of  the  duty 
created  by  a  contract  is  not  de- 
^^  #— «#  termined     by     the 

c*oniiid« ration—     kmd   of   considera- 

based.  It  is  sufficient  if  the  consid- 
eration is  such  as  the  law  deems 
valuable  without  regard  to  its  na- 
ture or  character. 

A  bill  having  for  its  chief  object 
the  enforcement  of  an  oral  con- 
tract not  executed  as  required  by 
clause  6,  chap.  98,  Code  (§  4171)  is 
subject  to  the  challenge  of  a  de- 
murrer, as  stated  in  Hogg's  Eq. 
Pro.  §  306,  and  as  appellee  con- 
tends. But  the  challenge  becomes 
ineffective  as  a  cause  for  dismissal 
of  such  a  bill,  when,  by  reason  of 
part  performance  of  the  contract, 
to    sanction    that    course    clearly 


would  operate  to  the  manifest  prej- 
udice of  the  complainant.  If  in  rely- 
ing in  good  faith  upon  the  promises 
of  the  covenantor,  part  of  the  con- 
sideration of  a  contract,  and  with  the 
knowledge  and  consent  of  the  latter, 
he  expends  a  vast  amount  of  money, 
he  thereby  produces  such  a  situa- 
tion as  warrants  a 
court  of  equity  in  l^^^^iJ^'^ 
giving  him  the  re-  contract—stat- 
lief  to  which  he  ••"  "'  ■""•*•• 
may  be  entitled,  notwithstanding 
the  statutory  requirement.  Its  pur- 
pose was  to  prevent,  not  sanction, 
fraud.  That  principle  of  law  or  legis- 
lative enactment  would  be  an  anom- 
aly which,  while  attempting  to  pre- 
vent fraud,  would  become  an  instru- 
mentality for  the  perpetration  of 
fraud.  Richardson  v.  McConaughey, 
55  W.  Va.  546,  47  ^^„,,.^,_ 

S*      E«      2o7.      Here,    pcrformnace*- 

if    the    agreement  |J;:,*;i:.*' 

to  permit  plaintiff 
to  store  his  lumber  on  defendant's 
property  be  construed  to  be  a  lease 
within  the  meaning  of  clause  6, 
chap.  98,  Code,  the  partial  perform- 
ance effected  by  the  storing  of  lum- 
ber thereon  removes  the  bar  of  the 
statutory  provision.  Miller  v.  Lo- 
rentz,  39  W.  Va.  160,  19  S.  E.  391. 
The  case  of  Pifer  v.  Brown,  43  W. 
Va.  412,  49  L.R.A.  497,  27  S.  E.  399, 
and  other  similar  cases  respecting 
the  revocability  of  parol  licenses, 
though  acted  upon  by  the  licensee, 
have  no  bearing  here,  for  the  per- 
mission to  use  defendant's  land  was 
part  of  the  consideration  for  a  con- 
tract, and  therefore  of  greater  dig- 
nity than  a  mere  license.  But,  no 
time  having  been  prescribed  for  the 
duration  of  the  right  to  use  the  land 
for  storage  purposes,  the  exercise  of 
that  right  can  continue  a  reasonable 
time  only,  and  is  subject  to  termi- 
nation by  the  railroad  company 
whenever  the  land  becomes  neces- 
sary for  the  proper  discharge  of  its 
public  functions. 

Again,  it  is  urged  that,  as  the 
statute  forbids  the  bringing  of  an 
action  upon  an  agreement  not  to  be 
performed  within  a  year,  the  pro- 
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vision  for  the  extension  6f  the  side- 
track is  not  enforceable.  There  is 
nothing  in  the  contract  considered, 
or  in  any  of  its  terms  or  provisions, 
which  indicates  or  from  which  can 
be  inferred  a  necessity  to  prolong 
performance  of  the  work  beyond 
the  period  forbidden  by  the  statute, 
or  anything  inconsistent  with  com- 
plete performance  within  the  one- 
year  period.  In  that  event  the  con- 
tract is  not  within 
the  statutory  inhi- 
bition, and  is  en- 
forceable. RecWey  v.  Zenn,  74  W. 
Va.  43,  81  S.  E.  565 ;  McClanahan 
V.  Otto-Marmet  Coal  &  Min.  Co.  74 
W.  Va.  543,  82  S.  E.  752.  Here 
there  is  no  occasion  for  the  assump- 


— performed 
within  year. 


tion  that  more  than  a  year  is  neces- 
sary to  complete  an  800-foot  ex- 
tension of  the  yard  track. 

Superfluous,  perhaps,  is  the  ob- 
servation that  we  are  now  only 
testing  the  sufficiency  of  the  bill  on 
demurrer,  and,  while  we  think  the 
bill  presents  on  its  ^  ^^^^^ 
xace  a  cause  lor  re-  formance— con* 

lief,  the  case  may,  :;;,TciJT.«"cl. 
when  fully  matured 
for  final  hearing  upon  bill,  answer, 
and  proof,  show  plaintiff  not  to  be 
entitled  to  any  relief.  In  the  mean- 
time, however,  the  status  quo 
should  be  maintained,  and  to  this 
end  we  reverse  the  decree,  over- 
rule the  demurrer,  reinstate  the  in- 
junction, and  remand  the  cause. 
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tidetracksy  extension^  or  branch  Une. 


Though  the  courts  will  not  or- 
dinarily decree  specific  performance 
of  building  or  construction  contracts, 
for  the  reason  that  an  adequate  rem- 
edy exists  at  law  by  the  recovery  of 
damages,  and  for  the  further  reason 
that  the  granting  of  such  relief  would 
be  impracticable,  since  it  would  in- 
volve a  supervision  of  the  work  by 
the  court  which  it  is  not  qualified  to 
assume,  the  rule  is  not  an  absolute 
one,  but  merely  one  of  discretion.  A 
recognized  exception. to  such  rule  has 
been  made  in  cases  where  the  par- 
ticulars of  the  work  are  definitely  as- 
certained and  the  plaintiff  has  a 
substantial  interest  in  having  the  con- 
tract performed,  which  is  of  such  a 
nature  that  he  cannot  adequately  be 
compensated  for  the  breach  in  dam- 
ages. 

Sufch  is  ordinarily  the  situation  in 
the  case  of  contracts  to  build  or  main- 
tain a  sidetrack,  extension,  or  branch 
line  of  railroad,  and  the  propriety  of 
sninting  specilic  performance  has 
heen  upheld  in  several  cases.  See 
Southern  Pine  Fibre  Co.  v.  North 
Augusta  Land  Co.  (1892)  50  Fed.  26; 
Taylor  v.  Florida  East  Coast  R.  Co. 
(1907)  54  Fla.  635,.  16  L.R.A.(N.S.) 
307,  127  Am.  St.  Rep.  155,  45  So.  574, 
4  A.L.R.— 34. 


14  Ann.  Cas.  472;  Lane  v.  Pacific  & 
I.  N.  R.  Co.  (1902)  8  Idaho,  230,  67 
Pac.  656;  New  River  Lumber  Co.  v. 
'Tennessee  R.  Co.  (1916)  136  Tenn. 
661,  191  S.  W.  834;  BROWN  v.  WESTERN 
Maryland  R.  Co.  (reported  herewith) 
ante,  522;  Greene  v.  West  Cheshire 
R.  Co.  (1771)  L.  R.  13  Eq.  (Eng.) 
44,  41  L.  J.  Ch.  N.  S.  17,  25  L. 
T.  N.  S.  409,  20  Week.  Rep.  54; 
Lytton  V.  Great  Northern  R.  Co. 
(1856)  2  Kay  &  J.  394,  69  Eng.  Re- 
print, 836,  2  Jur.  N.  S.  436,  4  Week. 
Rep.  441 ;  Todd  v.  Midland  Great  West- 
ern R.  Co.  (1882)  Ir.  L.  R.  9  Eq.  85. 
The  court  will,  however,  decline  to 
exercise  its  coercive  power  to  compel 
specific  performance  of  such  a  con- 
tract, if  to  do  so  will  adversely  affect 
the  performance  by  the  railroad  com- 
pany of  its  full  public  duties  (see 
Taylor  v.  Florida  East  Coast  R.  Co. 
(1907)  54  Fla,  635,  16  L.R.A.(N.S.) 
307,  127  Am.  St.  Rep.  155,  45  So.  574, 
14  Ann.  Cas.  472,  supra;  Brown  v. 
Western  Maryland  R.  Co.),  or  other- 
wise prejudice  the  public  interest  (see 
Windham  Cotton  Mfg.  Co.  v.  Hartford, 
P.  &  F.  R.  Co.   (Conn.)  infra). 

In  Windham  Cotton  Mfg.  Co.  v. 
Hartford,  P.  &  F.  R.  Co.  (1854)  23 
C-onn.  373,  where  two  railroads,  run- 
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ning  parallel,  had  contracted  to  make 
and  maintain  a  sidetrack  from  either 
or  both  of  their  main  tracks  for  the 
accommodation  of  a  manufactory 
near  the  track,  the  court  held  that  if 
the  contract  required  the  sidetrack 
from  the  line  further  away  from  the 
manufactory  to  be  so  constructed  as 
to  utilize  the  track  of  the  other  road 
as  a  part  thereof,  by  passing  along  it, 
and  thence  by  a  single  track  to  the 
factory,  as  claimed  by  the  plaintiff, 
they  would  not  specifically  enforce  it, 
there  being  no  finding  by  the  com- 
mittee to  whom  the  case  had  been  sub- 
mitted that  this  mode  of  construction 
was  necessary,  and  it  appearing  that 
such  mode  would  be  no  more  detrimen- 
tal to  the  public  from  interruption  of 
trafiic  and  danger  of  collision  than  a 
crossing  of  the  main  line  at  right 
angles. 

In  Taylor  v.  Florida  East  Coast  R. 
Co.  (Fla.)  supra,  where  it  appeared 
that  the  owner  of  a  hotel  had  con- 
veyed land  to  a  railroad  company  up- 
on which  to  construct  its  right  of  way 
for  the  main  line,  a  spur  track,  and 
depot,  the  railroad  company  agreeing* 
to  maintain  the  spur  track  and  depot 
and  at  a  point  near  the  grantor's  ho- 
tel, and  to  operate  all  its  regular 
passenger  trains  upon  the  spur  track 
to  the  depot  during  a  certain  sea- 
son of  the  year,  and  that  the  con- 
trolling consideration  for  the  convey- 
ance was  the  maintenance  of  such 
spur  track  and  the  operation  of  pas- 
senger trains  thereon,  which  would 
be  peculiarly  beneficial  to  the  grant- 
or's hotel  and  business,  and  that  ex- 
tensive improvements  of  the  hotel 
property  had  been  made  upon  the  faith 
of  the  agreement,  it  was  held  that 
such  agreement  might  be  specifically 
enforced  in  equity  unless  such  en- 
forcement would  directly,  materially, 
and  injuriously  affect  the  rights  of  the 
general  public. 

In  Lane  v.  Pacific  &  I.  N.  R.  Co. 
(1902)  8  Idaho,  230,  67  Pac.  656,  it 
was  held  that,  where  a  railroad  had 
acquired  and  taken  possession  of  a 
right  of  way  under  a  contract  by 
which  it  agreed  to  construct  a  siding 
at  or  near  the  grantor's  dwelling,  spe- 
cific performance  of  the  agreement  to 


construct  a  siding  would  be  granted, 
it  being  apparent  that  no  measure  of 
damages  could  be  found  whereby  the 
damages  accruing  to  the  plaintiff  by 
reason  of  the  defendant's  failure  to 
comply  with  the  contract  could  be 
ascertained  with  certainty.  It  was 
further  held  to  be  no  objection  to  the 
decree  of  specific  performance  that 
the  contract  did  not  specify  the  length 
of  the  switch  or  sidetrack,  it  being  in- 
ferable that  the  parties  contemplated 
the  usual  country  siding. 

In  New  River  Lumber  Co.  v.  Ten- 
nessee R.  Co.  (1916)  136  Tenn.  661, 
191  S.  W.  334,  a  contract  by  which  a 
railroad  agreed  to  extend  its  lines  to 
tap  timberlands,  covering  a  period  of 
twenty-seven  years,  was  specifically 
enforced,  although  the  railroad  bond- 
holders would  not  receive  full  compen- 
sation by  collection  of  freight  rates 
until  the  expiration  of  twenty-seven 
years. 

In  Lydick  v.  Baltimore  &  O.  R.  Co. 
(1880)  17  W.  Va.  427,  it  was  said,  in 
passing,  that  a  verbal  agreement  made 
by  a  railroad  company  to  build  and 
maintain  a  switch  to  a  mill  on  a  tract 
of  land,  in  consideration  of  a  ri^rht  of 
way  for  the  road  through  such  tract, 
would  be  specifically  enforced  in  a 
court  of  equity  at  the  instance  of  the 
subsequent  owner  of  the  mill,  who 
had  an  equitable  or  legal  title  derived 
from  the  original  promisee. 

In  Southern  Pine  Fibre  Co.  v.  North 
Augusta  Land  Co.  (1892)  50  Fed.  26, 
it  was  held  that  a  demurrer  to  a  bill 
for  specific  performance  of  a  promise 
on  the  part  of  a  land  company  to  build 
a  sidetrack  to  a  factory  to  be  located 
on  its  property,  on  the  grounds  that 
there  was  no  equity  in  the  bill,  that 
the  promise  was  too  vague  and  uncer- 
tain to  be  enforced,  and  that  the-  com- 
plainant had  an  adequate  and  com- 
plete remedy  at  law,  must  be  over- 
ruled, the  court  saying:  "The  term 
'sidetrack'  has  a  well-known  significa- 
tion. It  means  connection  with  some 
railroad  affording  communication  with 
market.  Its  value  to  a  factory  in  op- 
eration is  self-evident.  Its  absence 
would  cause  great  injury  to  the  fac- 
tory, not  only  increasing  expense  up- 
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on  every  article  needed  for  or  turned 
out  of  the  factory,  but  perhaps  operat- 
ing,  in  this  age  of  competition,  fatal 
results  to  its  business.  There  is  no 
want  of  sufficient   certainty '  in   the 


terms  of  the  agreement,  and  there  is 
sufficient  evidence  of  continuing  and 
increasing  damage  which  cannot  be 
compensated  except  by  a  succession  of 
verdicts."  E.  S.  0. 


FARMERS'  NATIONAL  BANK  of  Beaver  Falls,  Pennsylvania,  Appt, 

V. 

PEOPLE'S  NATIONAL  BANK  of  Pittsburgh. 

Pennsylvania  Supreme  Court  ^  January  4,  1010. 
(263  Pa.  266,  106  Atl.  311.) 

Bank  —  failure  to  forward  notice  of  protest. 

1.  Failure  of  a.  bank,  which  receives  a  note  for  collection  and  forwards 
it  for  that  purpose  to  its  correspondent,  to  send  the  notice  of  protest  for- 
warded to  it  by  the  correspondent  upon  dishonor  of  the  paper,  to  the  in- 
dorser  or  to  its  principal,  does  not  charge  it  with  liability  to  its  principal 
in  case  the  indorser  is  discharged  for  want  of  notice,  if  the  principal  re- 
ceives notice  of  protest  and  is  advised  that  notice  for  the  indorser  has  been 
forwarded  to  the  bank  to  which  it  sent  the  note. 

[See  note  on  this  question  beginning  on  page  534.] 


—  collecting  agent  —  doty  to  give  no- 
tice of  dishonor. 

2.  A  bank  to  which  a  note  is  for- 
warded for  collection  is  under  no  ob- 
ligation to  its  correspondent  to  give 
notice  of  dishonor  to  the  indorsers,. 
failure  to  perform  which  will  render 
it  liable  to  the  correspondent  in  case 
the  indorsers  are  discharged  by  want 
of  such  notice,  if  the  correspondent 
himself  has  notice  of  the  dishonor. 

[See  3  R.  C.  L.  621.] 

Evidence  —  facts  in  other  case. 

3.  The  court  cannot  consider,  in  a 


case  before  it,  facts  not  appearing  in 
such  case,  but  which  appeared  in 
another  case  which  had  been  brought 
before  it. 

Proximate  cause  —  failure  to  give  no- 
tice of  protest  to  indorser. 

4.  Failure  of  the  holder  of  a  note 
to  give  the  addresses  of  indorsers  to 
a  bank  to  which  the  note  is  forwarded 
for  collection  is  the  proximate  cause 
of  loss,  through  release  of  an  indorser 
by  failure  of  the  collecting  bank  to 
give  notice  of  protest  to  the  indorser. 


.  Appeal  by  plaintiflf  from  a  judgment  of  the  Court  of  Conmion  Pleas  for 
Allegheny  County  (Brown,  J.)  sustaining  a  demurrer  to  plaintiff's  state- 
ment in  an  action  brought  to  recover  for  the  loss  of  a  note  alleged  to  have 
been  caused  by  defendant's  negligent  failure  to  notify  an  indorser  of  the 
note  of  its  dishonor.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Messrs.  Martin  &  Swaney,  Thomp-     note  of  D.    A.   Nelson   and   David 


son  &  Bradshaw,  and  George  C.  Brad- 
shaw  for  appellant. 

Messrs.  Wishart  &  Dickie  for  appel- 
lee. 

Fox,  J.,  delivered  the  opinion  of 
the  court: 

The  Farmers'  National  Bank  of 
Beaver  Falls  was  the  holder  of  a 


Knight  for  $5,000,  and  there  was 
deposited  as  collateral  security  for 
its  payment  a  note  dated  February 
24,  1912,  made  by  T.  C.  Hulings, 
payable  to  the  order  of  T.  N.  Barns- 
dall  and  others,  at  the  Second  Na- 
tional Bank  of  Clarion,  for  a  like 
amount.     Shortly    before    the   due 
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date,  this  note  was  forwarded  by 
the  Farmers'  National  Bank  of 
Beaver  Falls  to  its  correspondent, 
the  People's  National  Bank  of 
Pittsburgh,  for  collection.  The  Peo- 
ple's Bank  of  Pittsburgh  forward- 
ed it  to  the  First  National  Bank  of 
Clarion,  and  this  bank,  in  turn, 
presented  it  to  the  Second  National 
Bank  of  Clarion,  where  it  was  dis- 
honored and  protested.  The  notary 
public  who  protested  the  note  made 
out  separate  notices  of  protest  for 
each  of  the  indorsers,  one  for  the 
People's  National  Bank  of  Pitts- 
burgh and  one  for  the  Farmers' 
National  Bank  of  Beaver  Falls. 
These  notices  were  mailed,  the  no- 
tice to  Bamsdall  being  inclosed 
with  the  notice  sent  to  the  People's 
National  Bank  of  Pittsburgh.  The 
People's  Bank  failed  to  forward  the 
notice  to  Bamsdall,  nor  did  it  ad- 
vise its  correspondent,  the  Farmers' 
National  Bahk  of  Beaver  Falls, 
that  it  had  omitted  to  forward  it  to 
Bamsdall. 

The  Farmers'  National  Bank 
brought  suit  on  the  note  given  by 
Nelson  and  Knight  to  recover  the 
sum  of  $5,000.  This  suit  was  de- 
fended upon  the  ground  that  the 
failure  to  give  notice  to  Bamsdall, 
and  the  consequent  discharge  of 
Barnsdall  as  an  indorser  on  the  note 
which  was  held  as  collateral,  was 
such  negligence  on  the  part  of  the 
Farmers'  Bank  and  its  agent,  the 
People's  Bank,  that  there  could  be 
no  recovery.  This  defense  was  suc- 
cessful, the  case  being  heard  in  this 
court  and  the  opinion  reported  in 
255  Pa.  455,  L.R.A.1917E,  506,  100 
Atl.  136.  This  suit  followed;  the 
appellant  claiming  that  the  negli- 
gence which  resulted  in  the  loss  was 
the  negligence  of  the  appellee,  and 
that  therefore  it  was  entitled  to  re- 
cover the  amount  of  the  Barnsdall 
note.  The  learned  counsel  for  the 
appellant  with  frankness  concedes 
at  the  outset  that  the  law,  as  laid 
down  by  the  court  below  in  its  opin- 
ion entering  judgment  in  favor  of 
the  defendant,  is  perfectly  sound. 
That  decision  was  to  the  effect  that 
the  bank,  in  forwarding  a  note  for 


collection,  is  the  agent  of  the  own- 
er for  transmission  only,  is  not 
liable  for  negligence  or  default  of 
its  correspondents,  and,  if  it  has 
used  reasonable  care  and  diligence 
in  selecting  such  agent,  there  is  no 
responsibility. 

In  the  case  of  Farmers  Nat.  Bank 
V.  Nelson,  supra,  Mr.  Justice  Mes- 
trezat  said,  quoting  the  case  of 
Merchants'  Nat.  Bank  v.  Goodman, 
109  Pa.  422,  58  Am.  Rep.  728,  2 
Atl.  687:  **In  our  own  state  the 
principle  has,  in  several  instances, 
been  maintained  that  a  collecting 
bank  is  an  agent  for  transmission 
to  a  subagent  to  collect,  and,  when 
this  is  properly  done,  its  duty  is 
performed  and  its  responsibility  is 
at  an  end." 

Section  94  of  the  act  of  May  16, 
1901  (P.  L. 207), provides:  "Where 
the  instrument  has  been  dishonored 
in  the  hands  of  an  agent,  he  may 
either  himself  give  notice  to  the 
parties  liable  thereon  or  he  may 
give  notice  to  his  principal.  If 
he  give  notice  to  his  principal, 
he  must  do  so  within  the  same 
time  as  if  he  were  the  holder,  and 
the  principal  upon  the  receipt  of 
such  notice  himself  has  the  same 
time  for  giving  notice  as  if  the 
'agent  had  been  an  independent 
holder." 

It  is  clear,  therefore,  that  the 
People's  National  Bank  was  simply 
the  agent  for  collection  of  the  note 
held  by  the  Farmers'  National 
Bank,  and,  that,  having  selected  its 
own  correspondent  in  Clarion,  it 
discharged  its  full  duty.  As  we 
view  the  law,  it  was  no  part  of  its 
duty  to  forward  the  „  ,  ,  * 
notice  to  Bamsdall,  g;^;''-*^"^*- 


and  its  failure  to  do  15  aifo^oV."" 
so  did  not  make  it 
liable,  provided  the  Farmers'  Bank 
of  Beaver  Falls  received  actual  no- 
tice of  the  dishonor  and  protest  of 
the  note.  It  is  conceded  that  this 
notice  was  received  by  the  Farmers' 
Bank. 

But  it  is  alleged  that  a  further 
duty  was  imposed  upon  the  Peo- 
ple's Bank,  namely,  that  it  should 
have  notified  the    Farmers'   Bank 
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that  the  notice  which  it  received  in 
its  care  for  Barnsdall  had  not  been 
forwarded  to  Barnsdall,  and  that, 
as  it  did  not  either  forward  the  no- 
tice to  Barnsdall  or  send  it  to  the 
Farmers'  National  Bank  at  Beaver 
Falls,  it  was  guilty  of  negligence. 
This  case  was  disposed  of  on  a  de^ 
murrer  to  the  statement  of  claim. 
Tie  statement  of  claim  nowhere 
sets  forth  that  the  People's  Bank  of 
Pittsburgh  was  advised  as  to  the 
residence  or  postoffice  address  of 
Barnsdall.  There  is  no  allegation 
that  the  Farmers'  National  Bank 
ever  instructed  the  People's  Bank  of 
Pittsburgh  as  to  the  address  of 
Barnsdall.  The  Farmers'  Bank  not 
^ftU«reto  ^^^y    received    the 

forward  notice        notlce      Of      protest, 

.f  prof «.  j^^^  .^  ^^  advised 

in  this  notice  that  the  notice  for 
Barnsdall  had  been  forwarded  to 
the  People's  National  Bank  of  Pitts- 
burgh. 

While  it  does  not  appear  in  this 
case  as  a  fact,  and  therefore  should 
not  be  considered,  in  the  opinion  of 

this  court  in  Farm- 

E^.**21t*riff**     ers'   Nat   Bank   v. 

Nelson,  supra,  it  is 
stated  that  one  of  the  makers  of  the 
note  testified  that  ha  had  given  the 
cashier  and  the  assistant  cashier 
of  the  present  appellant  the  ad- 
dresses of  all  the  indorsers,  includ- 
ing that  of  Barnsdall.  But,  leaving 
this  significant  fact  out  of  consid- 
eration, we  hold  that  there  was  no 
duty  imposed  upon  the  People's 
Bank  of  Pittsburgh  to  see  that  the 
indorsers  received  notice  of  pro- 
test; nor  was  it  the  duty  of  the  col- 
lecting agent,  in  the  absence  of 
special  agreement  or  special  in- 
structions, to  forward  the  notice; 
but  that  duty  lay  rather  upon  the 
holder  of  the  note,  the  Farmers' 
Bank  of  Beaver  Falls.  If  the  Farm- 
ers* Bank  wanted  its  agent  to  per- 
form this  duty,  it  should  have  given 

instructions  to  its 
2SIi!!fVri„re  collecting  agent  as 
Sf  tot  ■*****•  ^^  ^^  address  of 
?«dorae?/^^  the    indorsers,    and 

its  failure  to  do  so 
was  the  proximate  cause  which  re- 


sulted in  the  loss  to  the  appellant. 
Having  failed,  also,  to  give  specific 
instructions  as  to  the  address,  when 
the  appellant  received  notice  that 
the  note  had  been  protested  and  the 
notice  of  protest  for  Barnsdall  had 
been  sent  to  the  People's  National 
Bank,  it  should  then  have  communi- 
cated with  the  People's  Bank  to  as- 
certain whether  it  had  the  address 
of  Barnsdall  and  had  forwarded  the 
notice,  and,  if  it  found  that  the 
People's  Bank  had  no  address,  sup- 
plied the  necessary  information,  in 
order  to  permit  the  notice  to  be  for- 
warded, or  it  should  have  for- 
warded the  notice  of  protest  to 
Barnsdall  itself. 

We  feel  that  it  would  be  impos- 
ing upon  a  bank,  acting  as  a  collect- 
ing agency,  a  great  hardship  to  see 
that  all  notices  of  protest  were 
properly  delivered  to  the  indorsers 
of  paper  which  it  handles  simply 
for  collection. 

We  are  not  unmindful  of  the  fact 
that  in  the  case  of  Farmers  Nat. 
Bank  v.  Nelson,  255  Pa.  455,  L.R.A. 
1917E,  506,  100  Atl.  136,  above  re- 
ferred to,  we  said :  "The  jury  found 
that  the  failure  to  give  notice  .  .  . 
to  Barnsdall  was  the  negligent  act 
of  the  plaintiff's  agent,  and,  there- 
fore, judgment  was  properly  en- 
tered on  the  verdict  for  the  defend- 
ant." 

The  judgment  there  enteried  was 
based  upon  the  finding  of  fact  by 
the  jury,  that  question  having  been 
submitted  to  them  for  their  deter- 
mination. In  the  present  instance, 
however,  as  between  the  appellant 
and  the  appellee,  we  ar«  of  the  opin- 
ion, as  indicated  by  what  we  have 
said,  that  there  was  no  negligence 
by  the  People's  Bank,  and  no  fail- 
ure to  perform  a  legal  duty  which  it 
owed  to  the  Farmers'  National 
Bank.  From  a  legal  standpoint  the 
negligence  which  resulted  in  the 
loss  was  primarily  and  proximately 
the  negligence  of  the  appellant,  and 
it  is  not  entitled  to  recover. 

The  assignments  of  error  are 
overruled,  and  the  judgment  af- 
firmed. 
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ANNOTATION. 

Duty  of  collecting  bank  at  to  notices  of  protest  or  qphonor  which  it  receives 

from  its  correspondent. 


The  liability  of  a  bank  for  the  de- 
fault of  its  correspondent  in  making 
a  collection  has  been  the  subject  of 
much  judicial  opinion,  and  two  rules 
have  been  established;  one  that  the 
bank  is  liable,  the  other  that  it  is  not. 
3  R.  C.  L.  p.  622. 

That  it  is  the  duty  of  a  bank  under- 
taking the  collection  of  a  bill  or 
note,  to  protest  the  same  upon  dis- 
honor and  give  the  proper  noticei  is 
well  settled.  But  there  is  a  diversity 
of  opinion  as  to  the  person  to  whom 
the  notice  must  be  given,  one  line  of 
authorities  holding  that  it  must  be  giv- 
en to  all  prior  indorsers,  while  the 
other,  which  is  the  majority  view, 
is  that  notice  need  be  given  only  to 
the  collecting  bank's  immediate  in- 
dorser  or  principal.    3  R.  C.  L.  250. 

The  majority  view  id  the  one  adopt- 
ed in  the  reported  (^ase  (Farmers' 
Nat.  Bank  v.  People's  Nat.  Bank, 
ante,  581),  where  the  liability  of 
the  collecting  bank  which  collected 
through  a  correspondent  is.  involved. 
The  court  takes  the  view  that  it  was 
no  part  of  the  duty  of  the  collecting 
bank  to  forward  to  an  indorsee  notice 
of  dishonor  received  by  it  from  its 
correspondent,  and  that  it  could  not 
be  held  liable  for  a  resulting  los^,  pro- 
vided its  principal  received  notice  of 
the  dishonor.  And  this  is  held  true 
under  the  facts  of  the  case,  although 
the  principal  was  also  advised  that 
notice  for  the  indorser  had  been  for- 
warded to  the  collecting  bank. 

It  seems  clear,  however,  that  under 
the  general  rule  the  collecting  bank 
can  be  relieved  of  liability  only  in 
case  its  principal  has  received  notice. 
Thus,  in  Bird  v.  Louisiana  State  Bank 


(1876)  93  U.  S.  96,  23  L.  ed.  818,  s 
note  was  deposited  for  collection  by 
the  holder  in  a  branch  of  the  Louis- 
iana State  Bank  and  by  this  bank 
sent  to  the  mother  bank  at  New  Or- 
leans; the  mother  bank  had  the  note 
protested  for  nonpayment  and  notice 
of  dishonor  sent  to  the  branch  bank, 
which  failed  to  transmit  the  notices. 
In  holding  that  the  branch  bank  was 
negligent  in  this  failure,  the  court 
states  that  ''had  the  notices  been  sent 
to  the  latter  [its  principal]  it  would 
then  have  been  his  duty  to  notify  the 
executors  of  Doyal  [the  indorser],  but 
the  branch  bank,  so  far  as  appears 
from  the  facts  found  in  this  case,  did 
neither.  The  inclosing  of  notices  by 
the  notary  to  the  branch  was  notice 
to  it  that  he  (the  notary)  had  not 
served  them  on  the  prior  indorsers. 
And  as  an  agent  charged  with  the 
duty  of  collecting  the  note  and  doing 
whatever  was  necessary  to  insure  the 
liability  of  the  indorsers,  if  it  was  not 
paid,  the  branch  was  bound  to  give 
notice  of  its  nonpayment,  at  least  to 
its  principal,  in  order  that  he  might 
do  what  was  requisite  to  protect  him- 
self. The  neglect  to  do  this  rendered 
the  branch  bank  liable  to  the  plain- 
tiffs' testator  for  the  loss  of  the  mon- 
ey." It  was  conceded  that  the  neg- 
ligence of  the  branch  bank  was 
chargeable  to  the  mother  bank,  and, 
accordingly,  the  mother  banlrwas  held 
liable. 

That  a  bank  which  collects  through 
a  correspondent  bank  must  see  to  it 
that,  at  least,  its  principal  is  notified, 
is  stated  to  be  true  in  State  Bank  v. 
Bank  of  Capitol  (1864)  41  Barb.  (N. 
Y.)  343.  W.  A.  B. 
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United  States  Circuit  Court  of  Appeals,  Eighth  Circuit  ^November  24,  1916. 

(144  C.  C.  A.  470,  230  Fed.  328.) 

Eminent  domain  —  lands  belonging  to  United  States. 

1.  The  state  power  of  eminent  domain  does  not,  without  express  per- 
mission of  Congress,  extend  to  lands  owned  by  the  Federal  government 
within  the  boundaries  of  the  state. 

[See  note  on  this  question  beginning  oh  page  548.] 


Public  land  —  rights  of  way  —  effect 

of  statute. 

2.  The  Act  of  Congress  of  May  11, 
1898,  with  respect  to  rights  of  way 
over  public  domain  for  ditches,  canals, 
and  reservoirs,  does  not  supersede  the 
Act  of  1896  or  reinstate  Revised  Stat- 
utes, §§  2339  and  2340,  so  as  to  permit 
the  acquisition  of  rights  under  those 
sections. 

—  conveyance  of  right  of  way  —  tres- 


3.  The  provision  of  §  4  of  the  Act  of 
Congress  of  February  1, 1905,  granting 
rights  of  way  for  the  construction  and 
maintenance  of  canals  across  forest 
reserves  under  such  rules  and  regu- 
lations as  may  be  prescribed  by  the 
Secretary  of  the  Interior,  does  not 
confer  a  right  upon  a  mere  trespasser 
who  has  not  complied  with  such  rules 
and  regulations. 

Estoppel  —  Federal    government  — 
permitting  improvements. 

4.  That    the    Federal    government 


permitted  a  trespasser  upon  its  do- 
main to  construct  works  for  the  gen- 
eration of  electricity  at  great  expense, 
without  objection,  does  not  estop  it 
from  insisting  on  compliance  with 
rules  and  regulations  established  for 
such  use,  and  making  compensation 
for  the  use  of  the  land. 
[See  10  R.  C.  L.  704.] 

Public  land  —  trespass  —  accounting 
for  use  and  occupaticm. 

5.  One  who  has  entered  without  per- 
mission upon  a  United  States  forest 
reserve,  and  constructed  a  reservoir 
and  ditches  in  connection  with  a  power  ' 
plant,  may  be  compelled  to  account 
for  the  reasonable  value  of  the  use 
and  occupation,  although  the  land  has 
not  been  injured,  and  would  not  have 
been  otherwise  used  by  the  govern- 
ment had  it  not  been  in  possession  of 
the  trespasser. 


Cross  appeals  from  a  decree  of  the  District  Court  of  the  United  States 
for  the  District  of  Utah  (Marshall,  J.)  in  favor  of  complainant  in  a  suit 
to  enjoin  defendant  from  maintaining  an  alleged  unlawful  possession  and 
occupancy  of  certain  public  lands,  and  for  an  accounting  and  damages; 
defendant  appealing  from  so  much  of  the  decree  as  quieted  and  confirmed 
title  to  the  lands,  and  enjoined  its  possession  and  occupancy;  and  com- 
plainant appealing  from  so  much  as  refused  to  decree  an  accounting  and 
damages.  Affirmed  on  defendant's  appeal.  Reversed  on  complainanfs 
appeal. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Carland,  Circuit  Van  Valkenburgh^  District  Judge, 
Judge,  and  Amidon  and  Van  Valken-     delivered  the  opinion  .of  the  court : 


burgh,  District  Judges. 

Messrs.  Graham  Sumner  and  R  A. 
Wilbur  for  defendant. 

Messrs.  William  W.  Ray  and  J.  F. 
Lawson  for  the  United  States. 


This  case  comes  before  us  for 
the  second  time.  The  United  States 
brought  its  bill  of  complaint  against 
the  Utah  Power  &  Light  Company, 
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defendant  below,  by  which  it  sought 
perpetually  to  enjoin  said  defend- 
ant from  maintaining,  in  whole  or 
in  part,  an  alleged  unlawful  and 
tortious  possession  and  occupancy 
of  certain  public  lands  in  Cache 
county,  state  of  Utah,  now  forming 
a  part  of  Cache  national  forest,  and 
also  prayed  that  the  defendant  be 
compelled  to  account  for  and  make 
corresponding  pecuniary  payment 
therefor  to  the  plaintiff. 

Appellee  is  a  corporation  organ- 
ized for  the  purpose  of  supplying 
electrical  power  to  all  who  may  de- 
sire to  purchase  and  use  it.  Since 
December,  1900,  it  and  its  prede- 
cessor in  interest  have  been  en- 
gaged in  the  continuous  operation 
of  certain  hydroelectrical  power 
works,  situated  on  the  Logan  river 
in  the  county  and  state  aforesaid. 
These  works  comprise  a  reservoir 
and  a  flume  or  conduit  for  convey- 
ing the  flow  of  water  from  the  reser- 
voir to  the  power  works,  pressure 
pipes,  and  power  house  station,  all 
equipped  with  the  necessary  ma- 
chinery and  apparatus.  The  reser- 
voir, flume,  and  conduit  are  situated 
wholly  upon  and  within  the  lands  of 
the  United  States.  Appellee  claimed 
to  have  acquired  whatever  rights  it 
possessed  under  and  by  virtue  of 
the  customs,  laws,  and  decisions  of 
the  state  of  Utah,  as  recognized  and 
confirmed  by  §  9  of  the  Act  of  Con- 
gress of  July  26,  1866  (14  Stat,  at 
L.  253,  chap.  262),  appearing  as  § 
2339  of  the  Revised  Statutes  (Comp. 
Stat.  §  4647,  9  Fed.  Stat.  Anno.  2d 
ed.  p.  1349).  In  opposition  to  this 
the  government  claimed  that  Con- 
gress has  since  made  specific  and 
comprehensive  provisions  defining 
the  procedure  by  which,  and  the  ex- 
tent to  which,  the  use  of  the  public 
lands  may  be  granted  and  acquired 
for  the  purposes  of  generating, 
manufacturing,  and  distributing 
electric  power;  that  this  legislation 
withdraws  such  uses  from  the  terms 
of  §  2339  of  the  Revised  Statutes. 
The  legislation  referred  to  is  that  of 
May  14,  1896  (29  Stat,  at  L.  120, 
chap.  179,  Comp.  Stat.  §  4944,  8 
Fed.  Stat.  Anno.  2d  ed.  p.  807).    A 


motion  to  dismiss,  substituted  un- 
der the  new  equity  rules  for  demur- 
rer, was  filed  by  appellee.  This  mo- 
tion was  sustained  by  the  trial 
court,  which  entered  a  decree  dis- 
missing the  bill.  208  Fed.  821. 
Upon  appeal,  the  decree  below  was 
reversed  and  the  case  was  remand- 
ed for  further  proceedings  in  ac- 
cordance with  the  views  expressed 
in  the  opinion  of  this  court.  126  C. 
C.  A.  376,  209  Fed.  554.  Thereup- 
on, iii  the  district  court,  the  defend- 
ant filed  an  answer  denying  some  of 
the  allegations  of  the  bill  of  com- 
plaint, and  alleging  new  matter 
which  it  conceived  to  disclose  an 
equitable  defense.  The  government 
interposed  a  motion  to  strike  this 
answer  from  the  files,  and  for  a 
decree  against  the  defendant  upon 
the  ground  that  the  answer  and  each 
separate  defense  stated  therein 
were  insuflicient  in  law.  This  mo- 
tion was  sustained.  Title  to  the 
lands  in  question  was  adjudged  and 
decreed  to  be  quieted  and  confirmed 
in  the  United  States  as  against  all 
claims,  demands,  and  contentions  of 
the  defendant.  From  this  decree 
the  defendant  below  appeals.  The 
trial  court,  however,  refused  to  de- 
cree an  accounting  and  damages,  as 
prayed  for  in  the  bill,  and  from  this 
action  the  government  has  taken  a 
cross  appeal. 

Counsel  for  the  Utah  Power  & 
Light  Company,  which,  for  conven- 
ience, will  hereinafter  be  designat- 
ed as  the  defendant,  now  contend: 

(1)  That  whatever  may  have 
been  the  effect  of  the  Act  of  1896, 
upon  the  law  theretofore  existing, 
nevertheless  the  Act  of  1898  super- 
seded the  Act  of  1896  and  reinstat- 
ed §§  2339  and  2340  of  the  Revised 
Statutes,  Comp.  Stat.  §§4647,  4648, 
9  Fed.  Stat.  Anno.  2d  ed.  pp.  1349, 
1360,  with  respect  to  rights  of  way 
for  canals  and  reservoirs  for  the 
generation  of  electric  power. 

(2)  That  defendant's  predeces- 
sors acquired  an  express  grant  of 
rights  of  way  for  the  reservoir  and 
flume  or  conduit  under  §  4  of  the 
Act  of  1905    (33   Stat,  at  L.  628, 
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chap.  288,   Comp.   Stat.   §  4947,  9 
Fed.  Stat.  Anno.  2d  ed.  p.  590) . 

(3)  That  the  land  of  the  plain- 
tiff (United  States  of  America) 
within  the  state  of  Utah  is  subject 
to  the  laws  of  that  state,  and  its 
power  of  eminent  domain  to  take 
and  use  property  for  a  public  pur- 
pose; that  the  laws  of  the  state  of 
Utah  authorized  the  defendant  and 
its  predecessors  to  construct  and 
maintain  the  reservoir  and  flume  or 
conduit  upon  the  plaintiff's  land  for 
a  public  purpose,  and  the  Federal 
Congress  had  no  power  by  the  Act 
of  1896,  or  any  other  act,  to  with- 
draw its  land  from  the  operation  of 
such  laws,  or  to  prevent  the  con- 
struction or  maintenance  of  such 
reservoir,  flume,  or  conduit. 

(4)  That  new  facts  alleged  in  the 
answer  constitute  a  defense  in  the 
nature  of  equitable  estoppel  against 
the  plaintiff. 

Defendant  also  reasserts  that  the 
Act  of  Congress  of  1896  was  not  in- 
tended to  supersede  or  modify  §§ 
2339  and  2340  of  the  Revised  Stat- 
utes, nor  displace  the  laws  of  the 
state  of  Utah,  nor  prevent  the  con- 
struction or  maintenance  of  reser- 
voirs or  water  conduits  upon  the 
public  land.  Counsel  announced, 
however,  that  they  would  not  re- 
argue, on  this  appeal,  any  points 
decided  on  the  former  appeal,  and 
inasmuch  as  we  are  satisfied  with 
the  conclusions  there  reached, 
neither  time  nor  space  will  be  con- 
sumed in  unnecessary  restatement 
of  the  views  heretofore  announced. 
A  fuller  discussion  of  the  facts  and 
principles  involved  in  the  issues  pre- 
sented on  the  last  appeal  will  be 
found  in  the  reported  opinion  above 
cited.  The  points  now  urged  by  de- 
fendant will  be  considered  in  the 
order  of  their  statement. 

1.  That  the  Act  of  May  11,  1898, 
superseded  the  Act  of  1896  and  re- 
instated §§  2339  and  2340  with  re- 
spect to  rights  of  way  for  canals 
and  reservoirs  for  the  generation  of 
electric  power.  This  Act  of  1898 
provided  that  the  act  entitled,  "An 
Act  to  Amend  an  Act  to  Permit  the 
Use  of  the  Right  of  Way  Through 
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Public  Lands  for  Tramroads,  Ca- 
nals, and  Reservoirs,  and  for  Other 
Purposes,"    approved    January  21, 

1895,  be  amended  by  adding  there- 
to the  following  two  sections : 

"That  the  Secretary  of  the  In- 
terior be,  and  hereby  is,  author- 
ized and  empowered,  under  general 
regulations  to  be  fixed  by  him,  to 
permit  the  use  of  right  of  way  upon 
the  public  lands  of  the  United 
States,  not  within  the  limits  of  any 
park,  forest,  military,  or  Indian 
reservations,  for  tramways,  canals, 
or  reservoirs,  to  the  extent  of  the 
ground  occupied  by  the  water  of  the 
canals  and  reservoirs,  and  fifty  feet 
on  each  side  of  the  marginal  limits 
thereof,  or  fifty  feet  on  each  side  of 
the  center  line  of  the  tramroad,  by 
any  citizen  or  association  of  citizens 
of  the  United  States,  for  the  pur- 
poses of  furnishing  water  for  do- 
mestic, public,  and  other  beneficial 
uses.  [Comp.  Stat,  §  4943,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  807.] 

"Sec.  2.  That  the  rights  of  way 
for  ditches,  canals,  or  reservoirs 
heretofore  or  hereafter  approved 
under  the  provisions  of  sections 
eighteen,  nineteen,  twenty,  and 
twenty-one  of  the  act  entitled  'An 
Act  to  Repeal  Timber-culture  Laws, 
and  for  Other  Purposes,'  approved 
March  third,  eighteen  hundred  and 
ninety-one,  may  be  used  for  pur- 
poses of  a  public  nature;  and  said 
rights  of  way  may  be  used  for  pur- 
poses of  water  transportation,  for 
domestic  purposes,  or  for  the  de- 
velopment of  power,  as  subsidiary 
to  the  main  purpose  of  irrigation." 
30  Stat,  at  L.  404,  chap.  292,  Comp. 
Stat.  §  4938,  8  Fed.  Stat.  Anno.  2d 
ed.  p.  810. 

It  will  be  observed  that  the  first 
of  these  sections  affects  only  lands 
not  within  the  limits  of  any  park, 
forest,  military,  or  Indian  reserva- 
tions. It  authorizes  a  mere  permis- 
sion by  the  Secretary  of  the  Inte- 
rior, and  obviously  adds  nothing  to 
the  power  conferred  by  the  Act  of 

1896,  which,  in  express  terms,  per- 
mits rights  of  way  for  the  purposes 
of  generating,  manufacturing,  or 
distributing    electric    power.     The 
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second  section  is,  in  effect,  amenda- 
tory of  the  Act  of  1891.  That  act, 
confessedly,  was  restricted  to  pur- 
poses of  irrigation  and  dealt  only 
with  rights  of  way  over  the  public 
lands  to  be  used  for  such  purposes. 
It  was  uniformly  held  that  locations 
under  it  could  not  b^  approved 
where  it  appeared  that  the  right  of 
way  was  desired  for  any  other  pur- 
pose than  irrigation,  and,  by.  its 
terms,  the  grant  was  limited  "to  any 
canal  or  ditch  company  formed  for 
the  purpose  of  irrigation."  Re  Sin- 
clair, 18  Land  Dec.  573;  Re  South 
Platte  Canal  &  Reservoir  Co.  20 
Land  Dec.  154;  Re  Chaffee  County 
Ditch  &  Canal  Co.  21  Land  Dec.  63 ; 
28  Land  Dec.  474-476.  In  the  lat- 
ter decision,  Mr.  Justice  Van  De- 
vanter,  then  assistant  attorney  gen- 
eral to  the  Secretary  of  the  Interior, 
rendered  an  opinion  in  which  he 
says:  "The  Act  of  May  11,  1898, 
supra,  purports  to  be  an  amend- 
ment of  the  Act  of  1895,  and  8  1  re- 
lates only  to  the  public  lands  not 
within  the  limits  of  any  reserva- 
tion. Section  2  is  in  .effect  amend- 
atory of  the  Act  of  1891,  and  re- 
lates to  all  lands  coming  within  the 
purview  of  that  act,  which  em- 
braced both  public  lands  and  reser- 
vations of  the  United  States.  It  pro- 
vides that  the  rights  of  way  granted 
under  the  Act  of  1891  may  be  used 
for  purposes  of  a  public  nature  and 
for  water  transportation,  domestic 
purposes,  and  for  the  development 
of  power.  This  section  does  not 
purport  to  make  any  new  grant,  but 
simply  permits  the  rights  of  way 
granted  by  the  Act  of  1891  to  be 
used  for  other  purposes  than  that  of 
irrigation.  No  new  class  of  gran- 
tees is  described  in  this  section,  and 
to  determine  who  may  be -entitled 
to  a  right  of  way  it  is  necessary  to 
turn  to  the  Act  of  1891.  There  the 
grantees  are  described  as  'any  canal 
or  ditch  company  formed  for  the 
purpose  of  irrigation.'  If  it  had 
been  intended  to  enlarge  the  class 
of  grantees  some  apt  language  sim- 
ilar to  that  of  the  1st  section  would 
have  been  used  in  this  2d  section  of 
the  Act  of  1898.    The  controlling 


idea  was  still;  as  in  the  Act  of  1891, 
irrigation." 

In  the  Kern  River  Co.  Case,  38 
Land  Dec.  302,  it  was  further  held : 

"A  right  of  way  under  the  Act  of 
March  3,  1891,  may  be  acquired 
only  by  a  company  formed  for  the 
purpose  of  irrigation;  but  a  right 
of  way  secured  under  that  act  may, 
under  the  Act  of  May  11,  1898,  be 
used  for  purposes  of  a  public  na- 
ture, as  subsidiary  to  the  main  pur- 
pose of  irrigation.    .    .    . 

"While  the  Act  of  1898  extended 
and  enlarged  the  uses  which  might 
be  made  of  the  rights  of  way  so  ac- 
quired [under  the  Act  of  1891], 
that  act  made  no  provision  what- 
ever for  *  the  recognition  of  any 
other  class  of  grantee,  but  merely 
specified  the  additional  purposes  for 
which  the  rights  of  way  might  be 
used." 

Later,  in  1910,  the  attention  of 
the  President  was  directed  to  the 
case  of  the  Ramona  Power  &  Irri- 
gation Company  for  a  right  of  way 
over  lands  in  the  state  of  California 
under  the  provisions  of  the  Act  of 
March  3,  1891,  in  order  to  obtain 
an  expression  of  his  views  as  to  the 
policy  which  should  be  adopted  in 
cases  of  applications  for  rights  of 
way  under  the  Act  of  1891,  as 
amended  by  the  Act  of  May  11, 
1898,  where  the  primary  and  prin- 
cipal use  of  the  right  of  way  is 
sought  for  the  purpose  of  irriga- 
tion, but  where  there  is  involved  a 
development  of  electrical  power  or 
energy  for  the  purpose  of  pumping 
water  to  lands  from  streams,  reser- 
voirs, or  wells.  The  President  ex^ 
pressed  himself,  in  the  case  submit- 
ted, as  of  the  opinion  that  the  ap- 
plication should  be  granted,  upon 
the  express  condition  that  the  right 
of  way  is  sought  and  approved  for 
the  main  purpose  of  irrigation,  and 
that  the  power  uses  are  subsidiary 
to  and  mainly  for  the  purpose  of 
serving  and  carrying  out  irrigation. 
39  Land  Dec.  309.  The  decisions  of 
the  Land  Department  referred  to 
cover  the  period  from  1894  to  1910. 
They  consecutively  antedate  the  Act 
of  1898,  and  extend  through  a  pe- 
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nod  contemporaneous  with  its  en- 
actment and  the  administration  of 
its  provisions.  As  such,  they  are 
entitled  to  respectful  consideration 
by  the  courts  (United  States  v.  Fin- 
nell,  185  U.  S.  236-244,  46  L.  ed. 
890-893,  22  Sup.  Ct.  Rep.  633 ;  Mid- 
way .Co.  V.  Eaton,  183  U.  S.  602-609, 
46  L.  ed.  347-353,  22  Sup.  Ct.  Rep. 
261),  bat  further  than  this,  as  a  mat- 
ter of  independent  judgment,  we 
concur  fully  in  the  views  expressed 
by  the  officials  of  the  Interior  De- 
partment. The  first  section  of  the 
Act  of  1898  has  no  application  in 
any  event,  and  the  second  section 
does  not  enlarge  the  class  of  gran- 
tees entitled  to  the  benefits  of  that 
act,  but  merely  specifies  the  addi- 
tion^ purposes  for 
pvuie  ub«—  which  the  rights  of 
•Meet  of  atatate.  Way,  acquired  un- 
der that  act  by 
eligible  parties,  may  be  used.  There- 
fore, this  Act  of  May  11,  1898, 
neither  enlarges  the  act  of  1891  in 
such  manner  as  to  supersede  the 
Act  of  1896,  nor  reinstates  §§  2339 
and  2340  of  the  Revised  Statutes  in 
so  far  as  those  sections  have  been 
affected  by  the  Act  of  1896. 

2.  Defendant  next  asserts  that 
its  predecessors  acquired  an  express 
grant  of  rights  of  way  for  its  reser- 
voir and  flume  or  conduit  under  § 
4  of  the  Act  of  February  1,  1905. 
This  was  an  act  primarily  framed 
to  provide  for  the  transfer  of  forest 
reserves  from  the  Department  of 
the  Interior  to  the  Department  of 
Agriculture.  Section  4  (33  Stat;  at 
L  628,  chap.  288,  Comp.  Stat.  § 
4947,  9  Fed.  Stat.  Anno.  2d  ed.  p. 
590)  reads  as  follows :  "That  rights 
of  way  for  the  construction  and 
maintenance  of  dams,  reservoirs, 
water  plants,  ditches,  flumes,  pipes, 
tunnels,  and  canals,  within  and 
across  the  forest  reserves  of  the 
United  States,  are  hereby  granted 
to  citizens  and  corporations  of  the 
United  States  for  municipal  or  min- 
ing purposes,  and  for  the  purposes 
of  the  milling  and  reduction  of  ores, 
during  the  period  of  their  beneficial 
use,  under  such  rules  and  regula- 
tions as  may  be  prescribed  by  the 
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Secretary  of  the  Interior,  and  sub- 
ject to  the  laws  of  the  state  or  terri- 
tory in  which  said  reserves  are  re- 
spectively situated.'' 

Defendant's  position  is  that  this 
section  makes  an  unqualified  grant 
in  the  public  domain  described, 
which  is  self-executing  and  inde- 
feasible during  the  period  of  bene- 
ficial use.  It  is  stated  by  counsel 
that  the  rules  and  regulations  re- 
ferred to  could  not  defeat  this 
grant,  nor  is  the  right  of  way  in 
any  sense  dependent  upon  them; 
that  the  function  of  the  rules  and 
regulations  is  to  control  the  method 
of  construction  and  use  so  as  to  pre- 
vent damage  to  the  forest,  etc. ;  that 
§  4  of  this  act  was  passed  to  rebut 
any  presumption  or  claim  that 
rights  of  way  for  the  storage  and 
conveyance  of  water  could  not  be 
acquired  upon  the  forest  reserves. 

Assuming  that  this  last  state- 
ment is  true,  it  by  no  means  fol- 
lows that  the  rules  and  regulations 
contemplated  might  not  prescribe 
the  method  and  terms  of  acquisi- 
tion. While  such  rules  and  regula- 
tions could  not  defeat  the  grant, 
they  obviously  could  operate  to  exe- 
cute and  condition  it. 

Conceding,  without  deciding,  that 
the  term  "municipal"  is  alone 
enough  to  cover  and  embrace  all 
the  domestic  and  other  beneficial 
uses  enumerated  in  prior  acts  relat- 
ing to  the  same  subject,  still,  in 
view  of  the  specific  and  distinctive 
enumeration  of  such  uses,  which  the 
Congress  had  thought  necessary  to 
adopt  in  such  previous  legislation, 
this  term  can  hardly  be  accorded 
such  a  broad  significance,  unless 
this  act  be  regarded  as  a  supple- 
ment to,  rather  than  a  substitute 
for,  what  went  before ;  and  such  it 
undoubtedly  was.  There  is  no  rea- 
son whatever  to  regard  this  act  as 
a  departure  from  the  governmental 
policy  on  this  subject,  as  evidenced 
by  legislation,  beginning  at  least 
with  the  Act  of  1891,  and  develop- 
ing steadily  in  the  direction  of  gov- 
ernmental control  and  conservation 
of  the  resources  of  the  nation ;  but, 
on  the  contrary,  it  was  more  logi- 
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cally  a  progressive  step  in  the 
same  direction.  It  follows  that. all 
these  acts  are  in  pari  materia,  and 
should  be  construed  accordingly. 
At  the  time  defendant's  predeces- 
sors entered  upon  the  lands  in  ques- 
tion, they  formed  no  part  of  the 
forest  reserves  of  the  United  States. 
Prior  to  the  passage  of  this  act,  in 
the  view  taken  by  this  court,  de- 
fendant had  acquired  no  vested 
right  in  such  part  of  the  public  do- 
main.    It  was,   in  point  of  law,  a 

-convex-Bce  of  ^^eje  trespasser, 
ri«riit  of  way—  and  could  not,  as 
tre.pa..er.  against    the    plain- 

tiff,  establish  a  right  by  making 
wrongful  entry. 

"The  mere  settlement  upon  pub- 
lic lands  and  making  improvements 
thereon,  without  taking  some  steps 
required  by  law  to  initiate  the  set- 
tler's right  thereto,  is  wholly  inop- 
erative as  against  the  United 
States."  Russian-American  Pack- 
ing Co.  V.  United  States,  199  U.  S. 
570,  50  L.  ed.  314,  26  Sup.  Ct.  Rep. 
157;  Lake  Superior  Ship  Canal,  R.  & 
Iron  Co.  V.  Finan,  155  U.  S.  385,  39 
L.  ed.  194,  15  Sup.  Ct.  Rep.  115; 
Frisbie  v.  Whitney,  9  Wall.  187,  19 
L.  ed.  668. 

The  naked  terms  of  the  grant  did 
not  operate  without  more  to  trans- 
form an  unauthorized  entry  into  a 
lawful  and  permanent  right  of  pos- 
session. This  statute  was  not  self- 
executing.  Rights  under  it,  as  dis- 
closed by  previous  legislation  of 
like  nature,  must  be  acquired  under 
such  reasonable  rules  and  regula- 
tions as  may  be  prescribed  by  the 
Secretary  of  the  Interior.  This  is 
the  only  construction  permissible 
under  the  express  terms  of  the  stat- 
ute itself.  The  Act  of  February  1, 
1905,  contains  other  provisions  con- 
firmatory of  this  view.  In  addition 
to  the  rights  granted  under  §  4,  § 
2  (33  Stat,  at  L.  628,  chap.  288, 
Comp.  Stat.  §§  4947,  5093,  9  Fed. 
Stat.  Anno.  2d  ed.  p.  590)  author- 
izes the  exportation  of  wood  pulp 
manufactured  from  timber  in  the 
district  of  Alaska. 

Section  5  (33  Stat,  at  L.  628, 
chap.  288,    Comp.   Stat.   §  5142,.  9 


Fed.  Stat.  Anno.  2d  ed.  p.  591)  pro- 
vides "that  ail  money,  received  from 
the  sale  of  any  products  or  the  use 
of  any  land  or  resources  of  said 
forest  reserves  shall  be  covered  into 
the  treasury  of  the  United  States 
and  for  a  period  of  five  years  from 
the  passage  of  this  act  shall  consti- 
tute a  special  fund  available,  until 
expended,  as  the  Secretary  of  Agri- 
culture may  direct,  for  the  protec- 
tion, administration,  improvement, 
and  extension  of  Federal  forest  re- 
serves." 

It  was  not  intended  that  this  part 
of  the  public  domain  should  longer 
be  appropriated  and  used  without 
return  to  the  government,  absent 
express  permission  by  Congress. 
United  States  v.  Grimaud,  220  U. 
S.  506,  55  L.  ed.  563,  31  Sup.  Ct 
Rep.  480.  Finally,  appellant  has 
made  no  application,  and  received 
no  permission,  either  under  the  Act 
of  1898  or  the  Act  of  1905.  It  can 
claim  no  rights  under  acts  with 
which  it  has  not  complied.  Mills  v. 
Stoddard,  8  How.  345,  12  L.  ed. 
1107;  United  States  v.  Utah.  Power 
&  Light  Co.  (C.  C.  A.)  126  C.  C.  A. 
376,  209  Fed.  562.  It  will  be  been, 
by  reference  to  the  opinion,  that 
both  these  acts  were  before  this 
court  on  the  former  appeal.  It  was 
not  thought  then,  and  is  not  thought 
now,  that  they  were  intended  to,  or 
do,  impair  the  governmental  policy 
announced  in  the  Act  of  1896. 

3.  But  the  defendant  insists  that 
the  land  of  the  plaintiff  within  the 
state  of  Utah  is,  in  any  event,  sub- 
ject to  the  laws  of  that  state  and  its 
power  of  eminent  domain;  that 
those  laws  authorize  the  defendant 
and  its  predecessors  to  construct 
and  maintain  its  reservoirs  and 
flume  or  conduit  upon  the  plaintiff's 
land.  It  bases  its  contention  upon 
the  generally  accepted  propositions 
that  each  state  of  the  Union  is  an 
independent  sovereign,  and  has  all 
the  rights  and  powers  of  such,  ex- 
cept as  they  may  be  restricted  or 
limited  by  the  Federal  Constitution, 
whereas  the  government  of  the 
United  States  is  said  to  be  one  of 
delegated,  limited,  and  enumerated 
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powers;  that  the  right  of  eminent 
domain  is  an  attribute  of  sover- 
eignty; that  §  3  of  article  4  qf  the 
Federal  Constitution,  providing 
that  "Congress  shall  have  power  to 
dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the 
territory  or  other  property  belong- 
ing to  the  United  States/'  is  not  a 
grant  of  power  by  the  states  to  the 
United  States,  but  is,  however,  a 
grant  of  power  to  Congress  as  a 
branch  of  the  Federal  government. 
The  reasoning  upon  which  this  con- 
clusion is  based  is  thus  stated  'in 
the  brief:  "The  states  never  had 
the  power  to  control  or  dispose  of 
property  of  the  United  Stated  (ex- 
cept that  each  state  had  the  right  to 
take  property  within  its  jurisdic- 
tion for  a  public  purpose).  The 
territory  of  the  United  States  was 
not  within  the  states.  As  soon  as 
this  was  ceded  to  and  became  the 
property  of  the  United  States,  the 
power  of  control  and  disposition 
necessarily  passed  to  the  tTnited 
States.  There  was  no  occasion  in 
the  Constitution  for  any  express 
grant  to  the  United  States  of  power 
to  control  and  dispose  of  its  own 
property.     Such  power  existed   as 


suggested  at  the  argument  that  the 
land  in  question  was  not  embraced 
within  any  territory  in  contempla- 
tion by  the  f ramers  of  the  Consti- 
tution. This  entire  line  of  argu- 
ment is  special  pleading,  false  in 
premise,  and  unsound  in  logical  se- 
quence. The  government  of  the 
United  States  is  in  a  sense  one  of 
delegated,  limited,  and  enumerated 
powers,  and  such  powers  as  are  not 
delegated  to  it  by  the  Constitution, 
nor  prohibited  by  the  Constitution 
to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  peo- 
ple. But  the  clause  in  question  is  no 
less  a  delegation  of  express  power 
to  the  Federal  government  because 
it  is  abstract  and  general,  rather 
than  concrete  and  specific.  The 
states  were  forming  for  themselves 
and  their  successors  a  central  gov- 
ernment which  should  be  supreme 
within  a  defined  jurisdiction.  This 
clause  is  sufficiently  broad  to  cover 
not  only  conditions  then  existing, 
but  all  future  expansion  and  de- 
velopment. It  is  a  distinction  with- 
out a  difference  to  saythat  it  em- 
bodied a  grant  to  the  Congress,  but 
not  to  the  government  itself.  The 
Supreme  Court  has  held  that  it  is  a 


soon  as  the  new  political  entity  was     carant  of  power  to  the  United  States 
created  by  the  Constitution.     This  ^f  control  over  its  property.  Kansas 


clause  is,  however,  a  grant  of  pow- 
er to  Congress.  It  designates  Con- 
gress as  the  branch  of  the  Federal 
government  which  can  exercise  the 
power  of  control  and  disposition 
which  the  United  States  holds  in- 
herently as  the  owner  of  the  prop- 
erty." 

An  inconsistency  in  this  argu- 
ment is  at  once  apparent.  If  §  3  of 
article  4  of  the  Federal  Constitu- 
tion is  not  to  be  interpreted  as  a 
grant  of  power  by  the  states  to  the 
United  States,  for  the  reason  that 
the  states  never  had  power  to  con- 
trol or  dispose  of  the  property  of 
the  United  States,  and  could  not, 
therefore,  presumably  grant  away  a 
power  which  they  did  not  possess,  it 
is,  by  the  same  token,  difficult  to 
perceive  how  that  clause  can,  never- 
theless, be  regarded  as  a  grant  of 
power  to    Congress.     It   was    also 


V.  Colorado,  206  U.  S.  89,  51  L.  ed. 
971,  27  Sup.  Ct.  Rep.  655;  Light  v. 
United  States,  220  U.  S.  523-537, 
55  L.  ed.  570,  574,  31  Sup.  Ct.  Rep. 
485;  United  States  v.  Utah  Power 
&  Light  Co.  126  C.  C.  A.  376,  209 
Fed.  loc.  cit.  557,  and  cases  cited. 

It  is  true  that   in   some  of  the 
earlier  decisions  the  validity  of  the 
exercise  of  the  right  of  eminent  do- 
main by  a  state  over  the  lands  of 
the  tlnited  States  has  received  ap- 
parent recognition.    United  States 
V.  Railroad  Bridge  Co.  6   McLean, 
517,  531,  533,  Fed.  Cas.  No.   16,- 
114;    United   States  v.    Chicago,  7 
How.  185,  12  L.  ed.  660 ;  niinois  C 
R.  Co.  V.  Chicago,  B.  &  N.  R.  Co 
(C.  C.)  26  Fed.  477;  Union  P.  R 
Co.  V.  Burlington  &  M.  River  R.  Co 
(C.  C.)  1  McCrary,  452,  3  Fed.  106 
Union  P.  R.  Co.  v.  Leavenworth,  N 
&  S.  R.  Co.    (C.  C.)  29   Fed.  728; 
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Jones  V.  Florida  C.  &  P.  R.  Co.  (C. 
C.)  41  Fed.  70.  This  view  is  predi- 
cated upon  the  assumption  that, 
while  government  lands  are  not  re- 
served or  held  for  specified  national 
purposes,  the  United  States  occu- 
pies the  position  of  a  mere  individu- 
al proprietor,  with  rights  and  rem- 
edies neither  less  nor  greater.  An 
examination  of  the  cases  cited,  how- 
ever, discloses  that  the  peculiar 
facts  with  which  they  dealt,  as  well 
as  the  limitations  stated  in  the  opin- 
ions written,  greatly  modify  the 
scope  of  the  doctrine  stated ;  and  the 
later  cases  leave  little  doubt  that  the 
Supreme  Court  has  not  recognized, 
and  will  not  recognize,  the  limited^ 
control  of  Congress  over  the  terri-' 
tory  and  property  belonging  to  the 
United  States,  for  which  defendant 
contends.  The  public  lands  of  the 
United  States  are  held  by  it,  not  as 
an  ordinary  individual  proprietor, 
but  in  trust  for  all  the  people  of  all 
the  states,  to  pay  debts  and  pro- 
vide for  the  common  defense  and 
general  welfare,  under  the  express 
terms  of  the  Constitution  itself.  It 
matters  not  whether  the  title  is  ac- 
quired by  cession  from  other  states, 
or  by  treaty  with  a  foreign  country, 
whether  the  lands  are  located  with- 
in states  or  in  territories,  they  are 
held  for  these  supreme  public  uses 
when  and  as  they  may  arise.  The 
Congress  has  the  exclusive  right  to 
control  and  dispose  of  them,  and  no 
state  can  interfere  with  this  right 
or  embarrass  its  exercise.  United 
States  V.  Gratiot,  14  Pet.  526,  10  L. 
ed.  573;  Pollard  v.  Hagan,  3  How. 
212,  11  L.  ed.  565;  Irvine  v.  Marsh- 
all, 20  How.  558, 15  L.  ed.  994 ;  Gib- 
son V.  Chouteau,  13  Wall.  92^99,  20 
L.  ed.  534-536. 

"The  means  employed  by  the  gov- 
ernment of  the  Union  are  not  given 
by  the  people  of  a  particular  state, 
but  by  the  people  of  all  the  states; 
and  being  given  by  all,  for  the  bene- 
fit of  all,  should  be  subjected  to  that 
government  only  which  belongs  to 
all.  All  subjects  over  which  the 
sovereign  power  of  a  state  extends 
are  objects  of  taxation;  but  those 
over  which  it  does  not  extend  are, 


upon  the  soundest  principles,  ex- 
empt from  taxation.  The  sover- 
eignty of  a  state  extends  to  every- 
thing' which  exists  by  its  own 
authority,  or  is  introduced  by  its 
permission;  but  does  not  extend  to 
those  means  which  are  employed  by 
Congress  to  carry  into  execution 
powers  conferred  on  that  body  by 
the  people  of  the  United  States.** 
Van  Brocklin  v.  Tennessee  (Van 
Brocklin  v.  Anderson)  117  U.  •  S. 
151-155,  29  L.  ed.  845,  846,  6  Sup. 
Ct.  Rep.  670,  672. 

Moreover,  the  act  enabling  the 
people  of  Utah  to  form  a  Constitu- 
tion and  state  government  imposes 
the  condition  that  the  people  inhab- 
iting said  proposed  state  forever 
disclaim  all  right  and  title  to  the  un- 
appropriated, public  lands  lying 
within  the  boundaries  thereof.  In 
the  Constitution  of  Utah,  subse- 
quently adopted,  this  provision  was 
incorporated  in  terms.  It  is  urged 
that  insistence  upon  these  terms, 
when  the  new  state  of  Utah  was  ad- 
mitted, implies  that  the  exclusive 
control  of  Congress  was  conceived 
not  to  exist  in  the  absence  of  such 
an  express  reservation ;  but  the  bet- 
ter view  is  that  the  expression  in 
the  Enabling  Act,  and  in  the  Con- 
stitution of  the  new  state,  was  but 
declaratory  of  a  constitutional  pow- 
er known  to  exist,  and  was  inserted 
to  forestall  all  possible  contention. 
Van  Brocklin  v.  Tennessee  (Van 
Brocklin  v.  Anderson)  117  U.  S. 
167,  29  L.  ed.  845,  6  Sup.  Ct.  Rep. 
670 ;  Steams  v.  Minnesota,  *  179  U. 
S.  223,  45  L.  ed.  162,  21  Sup.  Ct. 
Rep.  73.  It  is  idle  to  insist  that  the 
provisions  of  the  Utah  Enabling 
Act  and  Constitution  do  not  inter- 
fere with  defendant's  contentions. 
In  the  brief  counsel  say:  "They 
did  not  provide  that  the  land 
should  remain  'at  the  sole  and  entire 
disposition  of  the  United  States,' 
but  merely  provided  that  it  should 
remain  'subject  to  the  disposition  of 
the  United  States.' " 

This  is  a  distinction  without  a 
substantial  difference.  The  acquisi- 
tion of  a  perpetual  easement  under 
the  alleged  power  of  eminent   do- 
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main  is  such  an  appropriation  as 
amounts  to  an  invasion  of  the  con- 
stitutional power  of  Congress. 

"The  power  to  tax  [as  the  power 
to  take]  involves  the  power  to  de- 
stroy ;  the  power  to  destroy  may  de- 
feat and  render  useless  the  power 
to  create;  and  there  is  a  plain  re- 
pugnance in  conferring  on  one  gov- 
ernment a  power  to  control  the  con- 
stitutional measures  of  another, 
which  other,  with  respect  to  those 
very  measures,  is  declared  to  be  su- 
preme over  that  which  exerts  the 
control.  The  states  have  no  power, 
by  taxation  or  otherwise,  to  retard, 
impede,  burden,  or  in  any  .manner 
control,  the  operations  of  the  con- 
stitutional laws  enacted  by  Con- 
gress to  carry  into  execution  the 
powers  vested  in  the  general  gov- 
ernment/* Van  Brocklin  v.  Ten- 
nessee (Van  Brocklin  v.  Anderson) 
117  U.  S.  155, 'ise,  29  L.  ed.  845, 
846,  6  Sup.  Ct.  Rep.  670,  673. 

The  United  States  does  not  and 
cannot  hold  property  as  a  monarch 
may  for  private  or  personal  uses ;  it 
cannot  hold  as  a  private  proprietor 
for  other  4Mn  public  objects.  Van 
Brocklin  v.  Tennessee  (Van  Brock- 
lin V.  Anderson)  117  U.  S.  158-161, 
29  L.  ed.  847-849,  6  Sup.  Ct.  Rep. 
670.  "All  the  public  lands  of  the 
nation  are  held  in  trust  for  the  peo- 
ple of  the  whole  country."  United 
States  V.  Trinidad  Coal  &  Coking 
Co.  137  U.  S.  160,  34  L.  ed.  640,  11 
Sup.  Ct.  Rep.  57;  Light  v.  United 
States,  220  U.  S.  523-537,  55  L.  ed. 
570-574,  31  Sup.  Ct.  Rep.  485. 

The  United  States  can  prohibit 
absolutely  or  fix  the  terms  on  which 
the  property  may  be  used.  As  Jt 
can  withhold  or  reserve  the  land  it 
can  do  so  indefinitely.  Light  v. 
United  States,  220  U.  S.  loc.  cit. 
536,  55  L.  ed.  574,  31  Sup.  Ct.  Rep. 
485;  Stearns  v.  Minnesota,  179  U. 
S,  243,  45  L.  ed.  173,  21  Sup.  Ct. 
Rep.  73.  In  Coe  v.  Errol,  116  U.  S. 
517-^24,  29  L.  ed.  715-717,  6  Sup. 
a.  Rep.  475,  477.  Mr.  Justice 
Bradley  said :  "We  take  it  to  be  a 
point  settled  beyond  all  contradic- 
tion or  question  that  a  state  has 
jurisdiction    of    all    persons    and 
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things  within  its  territory  which  do 
not  belong  to  some  other  jurisdic- 
tion, such  as  the  representatives  of 
foreign  governments,  with  their 
houses  and  effects,  and  property  be- 
longing to  or  in  the  use  of  the  gov- 
ernment of  the  United  States." 

And  in  Van  Brocklin  v.  Tennes- 
see (Van  Brocklin  v.  Anderson)  117 
U.  S.  loc.  cit.  165,  29  L.  ed.  850,  6 
Sup.  Ct.  Bep.  670,  Mr.  Justice  Gray 
quotes  approvingly  the  following 
language  of  Mr.  Douglas,  in  which 
Mr.  Webster  concurred :  "The  title 
of  the  United  States  can  be  devest- 
ed by  no  other  power,  by  no  other 
means,  in  no  other  mode,  than  that 
which  Congress  shall  sanction  and 
prescribe.  It  cannot  be  done  by  the 
action  of  the  people,  or  legislature 
of  a  territory  or  state." 

To  hold  otherwise  "would  tend  to 
create  a  conflict  between  the  offi- 
cers of  the  two  governments,  to  de- 
prive the  United  States  of  a  title 
lawfully  acquired  under  express 
acts  of  Congress,  and  to  defeat  the 
exercise  of  the  constitutional  power 
to  lay  and  collect  taxes,  to  pay  the 
debts,  and  provide  for  the  common 
defense  and  general  welfare  of  the 
United  States." 

The  rights  of  the  states  in  the 
shores  and  beds  of  navigable  waters 
below  high-water  mark  bear  no 
analogy  to  the  claim  of  defendant 
here.  In  such  cases  the  govern- 
ment asserts  not  title,  but  control 
over  navigation.  United  States  v. 
Chandler-Dunbar  Water  Power  Co. 
229  U.  S.  53,  57  L.  ed.  1063,  33  Sup. 
Ct.  Rep.  667,  678.  The  distinction 
is  clearly  drawn  by  the  Supreme 
Court  in  Van  Brocklin  v.  Tennes- 
see (Van  Brocklin  v.  Anderson) 
117  U.  S.  167,  168,  29  L.  ed.  850, 
851,  6  Sup.  Ct.  Rep.  670:  "Upon 
the  admission  of  a  state  into  the 
Union,  the  state  doubtless  acquires 
general  jurisdiction,  civil  and  crim- 
inal, for  the  preservation  of  public 
order,  and  the  protection  of  per- 
sons and  property,  throughout  its 
limits,  except  where  it  has  ceded 
exclusive  jurisdiction  to  the  United 
States.  The  rights  of  local  sover- 
eignty, including  the  title  in  lands 
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held  in  trust  for  municipal  uses,  and 
in  the  shores  of  navigable  waters 
below  high-water  mark,  vest  in  the 
state,  and  not  in  the  United  States. 
New  Orleans  v.  United  States,  10 
Pet.  662,  737,  9  L.  ed.  573,  602 ;  Pol- 
lard  V.  Hagan,  3  How.  212,  11  L.  ed. 
565 ;  Goodtitle  v.  Kibbe,  9  How.  471, 
13  L.  ed.  220;  Doe  ex  dem.  Hallett 
V.  Beebe,  13  How.  25,  14  L.  ed.  35; 
Barney  v.  Keokuk,  94  U.  S.  324,  24 
L.  ed.  224.  But  public  and  unoccu- 
pied lands,  to  which  the  United 
States  have  acquired  title,  either  by 
deeds  of  cession  from  other  states, 
or  by  treaty  with  a  foreign  country, 
Congress,  under  the  power  con- 
ferred upon  it  by  the  Constitution 
*to  dispose  of  and  mske  all  needful 
rules  and  regulations  respecting  the 
territory  or  other  property  of  the 
United  States,'  has  the  exclusive 
right  to  control  and  dispose  of,  as  it 
has  with  regard  to  other  property 
of  the  Uniteid  States;  and  no  state 
can  interfere  with  this  right,  or  em- 
barrass its  exercise.  United  States 
v.  Gratiot,  14  Pet.  526,  10  L.  ed. 
573;  Pollard  v.  Hagan,  3  How.  212, 
11  L.  ed..565;  Irvine  v.  Marshall,  20 
How.  558,  563,  15  L.  ed.  994,  997 ; 
Gibson  v.  Chouteau,  above  cited." 

It  has  been  thought  advisable  and 
necessary  to  carry  this  discussion  to 
somewhat  unusual  length  because 
of  the  importance  of  the  question 
involved,  the  earnest  insistence  of 
counsel  upon  the  right  asserted,  and 
the  absence  of  an  express  ruling  by 
the  Supreme  Court  thereon.  In 
United  States  v.  Chicago,  7  How. 
185,  12  L.  ed.  660,  the  proposition 
was  not  decided  because  "open  to 
some  debate"  and  "not  necessary  to 
a  disposition  of  the  case."  In  Van 
Brocklin  v.  Tennessee,  supra,  it  was 
announced:  "When  that  question 
shall  be  brought  into  judgment 
here,  it  will  require  and  will  receive 
the  careful  consideration  of  the 
court." 

In  Siler  v.  Louisville  &  N.  R.  Co. 
213  U.  S.  175,  53  L.  ed.  753,  29  Sup. 
Ct.  Rep.  451,  it  was  said  that: 
"Where  a  case  in  this  court  can  be 
decided  without  reference  to  ques- 
tions arising  under  the  Federal  Con- 


stitution, that  course  is  usually  pur- 
sued and  is  not  departed  from 
without  important  reasons." 

The  same  considerations  moved 
this  court  upon  the  last  appeal  to 
refrain  from  making  an  express  de- 
termination of  this  point,  although 
then  suggested,  as  being  unneces- 
sary to  a  disposition  of  the  case. 
Now,  however,  the  question  is 
squarely  presented,  and  we  answer 
it  without  hesitation.  In  our  opin- 
ion, the  public  lands 
involved  were  not  f Xn"d  "b e^ion^??" 
subject  to  state  ^Jfte..  ^■'"** 
power  of  eminent 
domain, .  either  directly  or  indirect- 
ly, without  the  consent  of  the 
United  States;  and,  to  sustain  its 
contention,  the  defendant  must 
point  to  some  express  grant  by  the 
government,  or  at  least  to  subsist- 
ing legislation  from  which  the 
grant  may  be  inferred  or  by 
which  its  claims  have  been  rec- 
ognized and  preserved.  United 
States  V.  Utah  Power  &  Light  Co. 
(C.  C.  A.)  126  C.  C.  A.  376,  209 
Fed.  loc.  cit.  559.  In  this  view,  it  is 
unnecessary  to  consider  whether 
there  has  been  any  effective  exer- 
cise of  the  power  claimed. 

4.  We  come  now  to  the  defense  of 
equitable  estoppel.  This  is  predi- 
cated upon  the  view  thkt  ynth  re- 
spect to  its  proprietary  interests  a 
sovereign  is  subject  to  the  princi- 
ples of  equitable  estoppel  in  the 
same  manner  and  under  the  same 
circumstances  as  a  private  individ- 
ual or  corporation.  By  its  amend- 
ed answer  defendant  alleges  that  its 
works  were  constructed  at  very 
great  expense,  and  with  the  pre- 
sumed knowledge  of  the  plaintiff, 
through  its  agents  and  representa- 
tives; that  for  nine  years  plaintiff 
neither  objected  to  nor  protested 
against  the  use  of  its  land;  that  to 
enjoin  the  maintenance  and  oper- 
ation of  the  works  will  cause  seri- 
ous loss  to  the  defendant  and  great 
inconvenience  to  the  public. 

It  should  be  observed,  in  passing, 
that  while  the  decree  below  quieted 
title  in  complainant  and  embraced 
an  injunction  against  the  defendant, 
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nevertheless  this  situation  was  the 
direct  result  of  defendant's  insist- 
ence upon  the  rights  for  which  it 
now  contends.  The  bill  of  complaint 
did  not  seek  to  expel  the  defendant 
from  the  public  domain,  but  prayed 
that  it  should  be  enjoined  from 
maintaining  its  alleged  unlawful 
possession  and  occupancy  without 
the  permission  of  plaintiff,  and 
without  first  complying  with  the 
Jaws  of  the  United  States,  and  the 
rules  and  regulations  promulgat- 
ed by  the  Secretary  of  Agriculture 
relating  to  national  forests,  and, 
further,  that  defendant  be  required 
to  make  pecuniary  payment  to  the 
plaintiff  for  use  and  occupation. 
The  government  has  not  refused  a 
right  of  way  over  its  lands  for  the 
beneficial  uses  in  question.  The  is- 
sue of  interrupted  service  and  great 
inconvenience  and  hardship  to  de- 
fendant's customers,  and  to  the  pub* 
lie  generally,  is  not  legitimately  in 
this  case,  although  persistently 
urged.  The  government  has  shown 
no  disposition  to  deal  unjustly  with 
the  states,  nor  with  their  citizens,  in 
this  respect,  and  it  is  not  to  be  ex- 
pected nor  presumed  that  it  will  do 
so.  United  States  v.  Utah  Power  & 
Light  Co.  supra;  Stearns  v.  Minne- 
sota, 179  U.  S.  223-243,  45  L.  ed. 
162-173,  21  Sup.  Ct.  Rep.  73.  The 
only  question  here  presented  is 
whether  a  public  service  corpora- 
tion, assuming  to  act  in  the  name  of 
the  state  of  Utah,  shall  receive  a 
free  and  permanent  right  of  way 
and  capitalize  that  gratuity  for 
private  gain,  or  whether  the  United 
States  shall  control  the  disposition 
of  its  property  and  receive  fair  com- 
pensation as  other  landed  proprie- 
tors for  the  use  thereof.  If  the 
exigencies  of  this  particular  com- 
munity are  such  that  the  interests 
of  the  people  demand  public  grants 
and  concessions  for  their  necessary 
comfort  and  convenience,  no  doubt 
such  will  be  made,  as  they  always 
have  been  made,  by  government, 
state  and  national,  but  they  must 
flow  from  congressional  action,  and 
not  from  individual  appropriation. 
It  is  well  settled  that  an  unau- 

4  A.L.R. — 35. 


thorized  or  wrongful  entry  upon 
public  lands,  and  the  making  of  im- 
provements thereon,  without  taking 
the  steps  required  by  law  to  initiate 
a  legal  right  thereto,  are  wholly  in- 
operative as  against  the  United 
States.  Russian-American  Co.  v. 
United  States,  199  U.  S.  570,  50  L. 
ed.  314,  26  Sup.  Cf.  Rep.  157 ;  Fris- 
bie  V.  Whitney,  9  Wall.  187,  19  L. 
ed.  668;  Lake  Superior  Ship  Canal, 
R.  &  Iron  Co.  v.  Finan,  155  U.  S. 
385,  39  L.  ed.  194,  15  Sup.  Ct.  Rep. 
115;  United  States  v.  Trinidad  Coal 
&  Coking  Co.  137  U.  S.  160,  34  L. 
ed.  640,  11  Sup.  Ct.  Rep.  57.  Long 
acquiescence  does  not  legalize  an 
unwarranted  appropriation.  Cam- 
field  V.  United  States,  167  U.  S.  527, 
42  L.  ed.  263,  17  Sup.  Ct.  Rep.  864. 
And  failure  to  object  does  not  con- 
fer any  vested  right  as  against  the 
government.  Light  v.  United  States, 
220  U.  S.  523-535, 55  L.  ed.  570,  573, 
31  Sup.  Ct.  Rep.  485 ;  Steele  v.  Unit- 
ed States,  113  U.  S.  130,  28  L.  ed. 
952,  5  Sup.  Ct.  Rep.  396 ;  Wilcox  v. 
Jackson,  13  Pet.  513,  10  L.  ed. 
271. 

It  is  equally  well  settled,  and  is, 
in  fact,  conceded,  that  laches  is  not 
imputable  to  the  government,  and, 
as  stated  in  United  States  v.  Kirk- 
patrick,  9  Wheat.  720-735,  6  L.  ed. 
199-203 :  "This  maxim  is  founded, 
not  in  the  notion  of  extraordinary 
prerogative,  but  upon  a  great  pub- 
lic policy.  The  government  can 
transact  its  business  only  through 
its  agents;  and  its  fiscal  operations 
are  so  various,  and  its  agencies  so 
numerous  and  scattered,  that  the 
utmost  vigilance  would  not  save  the 
public  from  the  most  serious  losses, 
if  the  doctrine  of  laches  can  be  ap- 
plied to  its  transactions.  It  would, 
in  effect,  work  a  repeal  of  all  its  se- 
curities." 

The  defendant  admits  the  sound- 
ness of  this  principle,  but  makes  a 
distinction  between  laches,  or  mere 
delay,  and  equitable  estoppel  as  re- 
sulting from  the  showing  made  by 
its  answer,  to  which  reference  has 
been  made.  Reliance  is  placed  in 
great  measure  upon  New  York  v. 
Pine,  185  U.  S.  93,  46  L.  ed.  820, 22 
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Sup.  Ct.  Rep.  592,  in  which  it  was 
held:  "A  failure  to  pursue  statu- 
tory remedies  is  not  always  fatal  to 
the  rights  of  a  party  in  possession, 
and  if  full  and  adequate  compensa- 
tion is  made  to  the  plaintiff,  some- 
times the  possession  of  the  defend- 
ant will  not  be  disturbed." 

In  that  case  the  municipality  was 
undertaking  a  large  work  with  a 
view  of  supplying  its  citizens  with 
water.  It  had  been  engaged  in  this 
work  for  two  years,  and  had  nearly 
completed  its  dam>  Before  the  case 
was  brought  the  plaintiffs  and  the 
city  had  been  trying  to  agree  upon 
the  amount  of  compensation,  and 
the  former  were  seeking  compensa- 
tion for  the  injuries  they  would  sus- 
tain, and  were  not  insisting  upon 
their  alleged  right  to  an  abandon- 
ment of  the  work.  In  such  case  it 
was  held  that  the  city  might  well 
assume  that  payment  of  a  just  com- 
pensation would  be  accepted  in  lieu 
of  the  right.  The  power  of  eminent 
domain  was  conceded.  The  plain- 
tiffs were  held  to  be  estopped  from 
insisting  upon  an  abandonment  of 
the  work,  inasmuch  as  adequate 
compensation  might  be  ascertained 
and  decreed. 

Our  attention  is  also  directed  to 
the  decisions  of  this  court  in  Iowa 
V.  Carr  (C.  C.  A.)  112  C.  C.  A.  477, 
191  Fed.  257,  and  Hemmer  v.  United 
States  (C.  C.  A.)  123  C.  C.  A.  194, 
204  Fed.  898,  wherein  it  was  held 
that  in  a  suit  in  equity  the  claims 
of  the  United  States  appeal  to  the 
conscience  of  the  chancellor  with 
the  same,  but  with  no  greater  or 
less,  force  than  those  of  a  private 
individual  under  like  circumstances, 
and  are  determinable  by  the  same 
rules  and  principles.  In  the  former 
of  these  cases  one  Samuel  Carr  and 
others  brought  suit  against  one 
Charles  R.  Hannan,  etc.,  to  quiet 
the  title  to  certain  land  on  the  Iowa 
shore  of  the  Missouri  river.  The 
state  of  Iowa  intervened,  and 
sought  to  establish  its  claim  to  a 
part  of  this  accreted  tract  on  the 
ground  that  it  was  appurtenant  to 
an  island  on  the  Iowa  part  of  the 
river   bed,    and,    in  fact,   was   the 


Iowa  part  of  the  abandoned  bed  of 
the  river.  In  opposition  to  this 
claim  complainants  set  up  long, 
continuous,  adverse  possession ;  that 
the  land  was  an  accretion  to  their 
own  lands,  to  which  they  held  title 
from  the  United  States;  and,  fur- 
ther, that  the  state  had  long  acqui- 
esced in  their  title  and  possession, 
and  had  recognized  it  affirmatively 
by  the  levy  and  collection  of  taxes 
upon  the  disputed  land  as  the  prop- 
erty of  the  complainants.  For  more 
than  twenty  years  the  plaintiffs 
and  their  grantors  were  in  undis- 
turbed possession  of  the  land  under 
claim  of  title.  They  expended  large 
sums  of  money  on  its  improvement. 
The  state,  with  full  knowledge  of 
the  situation,  listed  the  property  as 
theirs  and  levied  and  collected  taxes 
from  them. 

In  Hemmer  v.  United  States,  su- 
pra, one  Henry  Taylor,  an  Indian, 
entered  160  acres  of  land  in  South 
Dakota,  made  his  final  proof,  paid 
for  the  land,  and  obtained  his  final 
receiver's  receipt  under  the  Act  of 
Congress  of  March  3,  1875  (18 
Stat,  at  L.  420,  chap.  131,  §  15, 
Comp.  Stat.  §  4611,  3  Fed.  Stat. 
Anno.  2d  ed.  p.  819) ,  which  provid- 
ed that  any  Indian  who  was  the 
head  of  a  family,  or  who  had  ar- 
rived  at  the  age  of  twenty-one 
years,  and  had  abandoned,  or  should 
thereafter  abandon,  his  tribal  re- 
lations, should  be  entitled  to  the 
benefits  of  the  Homestead  Law; 
but  that  the  title  to  the  land  he 
should  acquire  should  be  inalienable 
for  five  years  from  the  date  of  his 
patent  therefor.  In  1884,  after  he 
had  completed  his  five  years  of  resi- 
dence and  occupation  of  his  home- 
stead, and  thus  had  completely 
earned  it,  a  law  was  passed  provid- 
ing that  the  government  would  hold 
such  land  in  trust  for  twenty-five 
years  instead  of  five.  By  mistake, 
the  patent  which  was  issued  to  him 
contained  this  provision  of  the  later 
act.  Afterwards  the  title  passed 
from  Taylor  to  Hemmer.  The  Uwit- 
ed  States  brought  suit  ia^^uity 
against  the  immediate  B^ff^  remoiB 

grantees  of  Taylor,  fo*' .^he  purpose 
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of  setting  aside  all  the  conveyances 
under  which  they  held,  upon  the 
ground  that  this  homestead  was  in- 
alienable for  twenty-five  years  after 
the  date  of  the  patent  issued  under 
the  Act  of  1884  (Act  July  4,  1884, 
chap.  180,  23  Stat,  at  L.  96,  Comp. 
Stat.  §  4612,  3  Fed.  Stat.  Anno.  2d 
ed.  p.  820),  In  the  course  of  the 
opinion  the  doctrine  was  restated 
that  in  such  a  suit  the  claims  of 
the  government  appeal  to  the  con- 
science of  the  chancellor  with  the 
same,  but  with  no  greater  or  less, 
force  than  those  of  a  private  individ- 
ual under  similar  circumstances. 
However,  the  court  held  that  the 
Act  of  1884  did  not  repeal,  amend, 
or  modify  any  of  the  provisions  of 
the  earlier  act,  and  did  not  extend 
from  five  years  to  twenty-five  years 
the  restriction  on  alienation ;  that 
Taylor  had  fully  complied  with  the 
prior  act,  had  all  rights  under  it, 
and  that  Hemmer  stood  in  his 
shoes.  Under  this  holding,  the  dis- 
position of  the  case  did  not  depend 
upon  the  doctrine  of  equitable  es- 
toppel quoted. 

Nevertheless,  there  can  be  no 
doubt  that  situations  may  be  and 
are  presented  where  both  state  and 
nation  enter  courts  of  equity  as 
suitors,  under  conditions  which 
place  them  upon  an  equal  footing  in 
this  respect  with  the  private  citi- 
zen; that  where  the  relations  exist- 
ing are  such  as  to  convey  actual 
knowledge  of  and  acquiescence  in 
asserted  claims,  under  conditions 
which  would  make  the  subsequent 
denial  of  such  claims  inequitable, 
the  doctrine  of  equitable  estoppel, 
as  distinguished  from  mere  laches, 
may  be  invoked  even  against  the 
government.  The  cases  just  cited 
are  examples  of  such,  but  their  doc- 
trine cannot  be  so  far  extended  as 
to  validate  the  unauthorized  ap- 
propriation of  the  public  lands  up- 
on the  mere  ground  of  occupation 
and  improvements  made,  the  knowl- 
edge of  which  *  is  presumed  to  be 
brought  home  to  the  government 
through  "fiscal  operations  so  vari- 
ous, and  agencies,  so  numerous  and 
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scattered,  that  the  utmost  vigilance 
would  not  save  the 

public         from        the    erar^oTCmnient 

most  serious  losses  — pefn^itiinw 

»^ZX    '^^**^~,  *^""^*'    tin  prove  men  tfl. 

if  the   doctrine   of 
laches  can  be  applied  to  such  tran- 
sactions." The  doctrine  of  equitable 
estoppel  has  no  application  here. 

It  remains  to  consider  the  con- 
tention of  the  government  upon  its 
cross  appeal,  viz.,  that  the  courts 
should  have  decreed  an  accounting 
and  damages  as  prayed.  We  are 
unable  to  perceive  why  that  con- 
tention is  not  sound,  and  this  not- 
withstanding the  lands  have  not 
been  injured  and  would  not,  per- 
haps, have  been  otherwise  leased  or 
used  by  the  government  during  the 
same  period.  United  States  v. 
Bernard  (C.  C-  A.)  121  C.  C.  A. 
190,  202  Fed.  731;  St.  Louis  v. 
Western  U.  Teleg.  Co.  149  U.  S. 
465,  37  L.  ed.  810,  13  Sup.  Ct.  Rep. 
990.  It  would  seem  further  that  the 
charge  imposed  by  the  regulations 
should  fairly  and  reasonably  meas- 
ure the  value  of  such  use.  Congress 
clearly  has  the  power  to  prescribe 
the  terms  upon  which  it  will  per- 
mit the  lands  of  the  United  States 
to  be  used  or  otherwise  disposed  of; 
and  the  authority  to  make  such 
rules  conferred  upon  executive  of- 
ficers .is  not  a  delegation  of  legis- 
lative power. 

"A  provision  in  an  act  of  Con- 
gress as  to  the  use  made  of  moneys 
received  from  government  property 
clearly  indicates  an  authority  to  the 
executive  officer  authorized  by  stat- 
ute to  make  regulations  regarding 
the  property  to  impose  a  charge  for 
its  use."  United  States  v.  Grimaud, 
220  U.  S.  506,  55  L.  ed.  563,  31  Sup. 
Ct.  Rep.  480;  Cosmos  Exploration 
Co.  V.  Gray  Eagle  Oil  Co.  190  U.  S. 
301,  47  L.  ed.  1064,  23  Sup,  Ct.  Rep. 
692,  24  Sup.  Ct.  Rep.  860. 

By  the  Act  of  1896,  the  Secretary 
of  the  Interior  is  expressly  author- 
ized to  permit  the  use  of  such  rights 
of  way  under  general  regulations  to 
be  fixed  by  him.  It  follows  that  the 
decree  of  the  trial  court,  quieting 
and  confirming  the  title  to  the  lands 
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in  question,  as  against  all  claims, 
demands,  and  contentions  of  the  de- 
fendant, and  enjoining  said  defend- 
ant from  further  operating  the  said 
works  without  the  permission  of 
the  plaintiff,  and  from  further 
maintaining  its  unlawful  and  tor- 
tious possession  and  occupancy  with- 
in the  Cache  national  forest  without 
the  permission  of  plaintiff,  and 
without  first  complying  with  the 
laws  of  the  United  States  and  the 
rules  and  regulations  promulgated 


by  the  Secretary  of  Agriculture 
lating  to  national  forests,  must  be 
affirmed,  but  the  cause  will  be  re- 
manded to  the  District  Court  for 
an    accounting   for 

the  reasonable  val-  £.e5"««J"*"" 
ue  of  use  and  occu-  •otsQimttB*  for 
pation,      and      for  occnpation. 
such  other  proceed- 
ings as  may  be  necessary,   in  ac- 
cordance   with    the    views   herein 
expressed. 

Petition  for  rehearing  denied. 


ANNOTATION. 
State  power  of  eminent  domain  over  property  of  United  States. 


The  reported  case  (Utah  Power  & 
Light  Co.  v.  United  States,  ante, 
535)  together  with  a  case  reported 
under  the  same  title  in  (1917)  243 
U.  S.  389,  61  L.  ed.  791,  37  Sup.  Ct 
Rep.  387,  states  the  rule  that  Federal 
forest  reservations  within  a  state  can- 
not be  taken  by  the  state  by  eminent 
domain  as  sites  for  works  employed  in 
generating  and  distributing  electric 
power.  It  is  asserted  in  the  reported 
case  that  the  public  lands  of  the 
United  States  are  held  by  it,  not  as 
an  ordinary  individual  or  proprietor, 
but  in  trust  for  all  the  people  of  all 
the  states,  and  that  Congress  has  ex- 
clusive right  to  dispose  of  such  land, 
and  no  state  can  interfere  with  such 
right  or  embarrass  its  exercise.  In 
the  case  in  the  Federal  Supreme  Court, 
in  answering  the  contention  of  the  de- 
fendant that  the  question  as  to  the 
right  of  the  state  to  take  Federal  lands 
by  power  of  eminent  domain  must  be 
tested  by  the  laws  of  the  state  in 
which  the  lands  are  situated,  rather 
than  by  legislation  of  Congress,  and- 
that  lands  of  the  United  States  with- 
in the  state,  when  not  used  or  needed 
for  a  fort  or  other  governmental  pur- 
pose of  the  United  States,  are  subject 
to  the  jurisdiction,  powers,  and  laws 
of  the  state  in  the  same  way  and  to 
a  similar  extent  as  are  lands  of  others, 
the  court  said:  "To  this  [contention] 
we  cannot  assent.  Not  only  does  the 
Constitution  (art.  4,  §  3,  cl.  2)  commit 
to  Congress  the  power  'to  dispose  of 
and  make  all  needful  rules  and  reg- 


ulations respecting'  the  lands  of  the 
United  States,  but  the  settled  course 
of  legislation,  congressional  and  state, 
and  repeated  decisions  of  this  court, 
have  gone  upon  the  theory  that  the 
power  of  Congress  is  exclusive,  and 
that  only  through  its  exercise  in  some 
form  can  rights  in  lands  belonging  to 
the  United  States  be  acquired.  True, 
for  many  purposes  a  state  has  civil 
and  criminal  jurisdiction  over  lands 
within  its  limits  belonging  to  the  Unit- 
ed States,  but  this  jurisdiction  does 
not  extend  to  any  matter  that  is  not 
consistent  with  full  power  in  the  Unit- 
ed States  to  protect  its  lands,  to  con- 
trol their  use,  and  to  prescribe  in 
what  manner  others  may  acquire 
rights  in  them.  Thus,  while  the  state 
may  punish  public  offenses,  such  as 
murder  or  larceny,  committed  on  such 
lands,  and  may  tax  private  property, 
such  as  live  stock,  located  thereon,  it 
may  not  tax  the  lands  themselves,  or 
invest  others  with  any  right  whatever 
in  them.  .  .  .  And  so  we  are  of 
opinion  that  the  inclusion  within  a 
state  of  lands  of  the  United  States 
does  not  take  from  Congress  the  pow- 
er to  control  their  occupancy  and  use, 
to  protect  them  from  trespass  and  in- 
jury, and  to  prescribe  the  conditions 
upon  which  others  may  obtain  rights 
in  them,  even  though  this  may  involve 
the  exercise  in  some  measure  of  what 
commonly  is  known  a^  the  police  pow- 
er." 

In  comparing  these  two  cases,  it  is 
to  be  noted  that,  in  both  cases,  the 
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rule  is  broadly  stated  that  Congress 
has  the  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  re- 
specting the  lands  of  the  United  States 
within  the  state,  and  that  this  power 
of  Congress  is  exclusive,  and  only 
through  its  exercise  in  some  form  can 
rights  in  lands  in  the  United  States 
be  acquired ;  and  the  actual  holding  in 
both  cases  is  the  same.  There  is  an 
apparent  limitation  in  the  language 
used  by  the  Federal  Supreme  Court 
to  the  effect  that  "it  results  that  state 
laws,  including  those  relating  to  the 
exercise  of  the  power  of  eminent  do- 
main, have  no  bearing  upon  a  con- 
troversy such  as  is  here  presented, 
save  as  they  may  have  been  adopted 
or  made  applicable  by  Congress." 

In  United  States  v.  Certain  Lands 
(1913)  208  Fed.  429,  it  appeared  that 
for  the  purpose  of  establishing  a  na- 
tional forest  reserve,  the  state  granted 
a  tract  of  land  to  the  Federal  govern- 
ment, only  reserving  jurisdiction  con- 
current with  the  United  States  with 
respect  to  criminal  and  civil  process. 
Under  these  circumstances,  it  was 
held  that  the  state  could  not  assert  the 
right  to  exercise  the  power  of  eminent 
domain  to  establish  highways,  or  to 
take  gravel  banks  or  other  necessary 
materiarfor  the  purpose  of  building  or 
maintaining  such  public  highways. 

In  Cleary  v.  Skiffich  (1901)  28  Colo. 
362,  89  Am.  St.  Rep.  207,  65  Pac.  59,  21 
Mor.  Min.  Rep.  284,  it  is  held  that  the 
state  law  authorizing  the  location  of 
mill  sites  upon  any  land  within  the 
state  cannot  authorize  the  location  of 
mill  Sites  upon  public  mineral  land, 
where  the  Federal  law  denies  the  right 
to  locate  mill  sites  upon  this  character 
of  land,  since  in  this  matter  the  Fed- 
eral law  must  control. 

In  Brigham  City  v.  Rich  (1908)  34 
Utah,  130,  97  Pac.  220,  it  is  apparently 
assumed  that  land  of  the  Federal  gov- 
ernment is  not  subject  to  be  taken  by 
state  agencies  in  eminent  domain  pro- 
ceedings. The  question  was  presented 
in  this  case  as  to  whether  or  not  the 
title  to  public  land  was  in  a  private 
person,  and  hence  subject  to  be  taken 
in  eminent  domain  proceedings,  and 
it  was  held  in  the  affirmative.  The 
court  stated  the  issue  to  be^  ^'whether 


the  land  at  the  time  suit  was  begun 
was  subject  to  condemnation  or 
whether  it  was  the  property  of  the 
United  States." 

In  Van  Brocklin  v.  Tennessee 
(Van  Brocklin  v.  Anderson)  (1886) 
117  U.  S.  151,  29  L.  ed.  845,  6  Sup.  Ct. 
Rep.  670,  which  involved  the  power  of 
a  state  to  assess  lands  of  the  United 
States  within  its  borders,  the  court, 
referring  to  United  States  v.  Railroad 
Bridge  Co.  (1855)  6  McLean,  617,  Fed. 
Cas.  No.  16,114  (hereinafter  referred 
to),  said  'i;he  question  in  issue  in  that 
case  was  not  of  the  state's  right  of 
taxation,  but  of  its  right  of  eminent 
domain  for  the  construction  of  roads 
and  bridges.  The  decision  of  the 
learned  justice  in  favor  of  the  validity 
of  the  exercise  of  that  right  by  a  state 
over  lands  of  the  United  States,  with- 
out the  consent  of  the  United  States, 
manifested  either  by  an  express  act  of 
Congress,  or  by  the  assent  of  a  de- 
partment or  officer  vested  by  law  with 
the  power  of  disposing  of  lands  of  the 
United  States,  appears  to  have  been 
based  upon  the  theory  that  the  United 
States  can  hold  land  as  a  private  pro- 
prietor for  other  than  public  objects, 
and  upon  a  presumption  of  the  ac- 
quiescence of  Congress  in  the  state's 
exercise  of  the  power  as  tending  to 
increase  the  value  of  the  lands;  and 
it  finds  some  support  in  dicta  of  Mr. 
Justice  Woodbury,  in  a  case  in  which, 
however,  the  exercise  of  the  power  by 
the  state  was  adjudged  to  be  unlawful. 
.  .  .  But  it  can  hardly  be  recon- 
ciled with  the  views  expressed  by  Con- 
gress, in  acts  concerning  particular 
railroads,  too  numerous  to  be  cited,  as 
well  as  in  general  legislation.  Acts 
of  Aug.  4,  1852,  chap.  80,  and  March 
3,  1855,  chap.  200,  10  Stat,  at  L.  28. 
683;  July  26,  1866,  chap.  262,  §  8,  14 
Stat,  at  L.  253,  Rev.  Stat.  §  2477,  Comp. 
Stat.  §  4919,  8  Fed.  Stat.  Anno.  2d  ed. 
p.  785.  When  that  question  shall  be 
brought  into  judgment  here,  it  will  re- 
quire and  will  receive  the  careful  con- 
sideration of  the  court." 

In  United  States  v.  Utah  Power  & 
Light  Co.  (1918)  126  C.  C.  A.  376,  209 
Fed.  554  (an  earlier  appeal  in  the  re- 
ported case,  ante,  535),  it  is  pointed 
out  that  the  provision  of  the  Federal 
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Constitution  that  Congress  shall  have 
power  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting 
the  territory  belonging  to  the  United 
States  is  a  supreme  law  of  the  land, 
and  embodies  an  express  grant  of  pow- 
er to  the  national  government.  It 
means  that  the  title  and  rights  in  and 
to  public  lands  are  created  by  the  acts 
of  Congress,  and  must  be  governed  by 
their  provisions  whether  they  are  hard 
or  lenient,  and  that  no  rights  what- 
ever can  be  obtained  to  lands  within 
the  United  States  except  as  Congress 
may  consent. 

The  foregoing  views  show  a  ten- 
dency greatly  to  restrict,  if  not  ab- 
solutely to  deny,  the  power  of  the 
state  with  regard  to  the  right  to 
take  title  or  create  easements  upon 
land  of  the  Federal  government  by 
the  exercise  of  the  power  of  eminent 
domain,  except  as  such  right  may  be 
expressly  conferred  by  Congress.  In 
this  regard  the  late  cases  do  not  seem 
in  harmony  with  the  views  of  the 
earlier  cases  on  the  matter,  although 
it  may  be  said  that  the  earlier  views 
are  based  almost  entirely  upon  obiter 
statements. 

In  one  of  the  earlier  cases,  United 
States  V.  Chicago  (1849)  7  How.  (U. 
S.)  185,  12  L.  ed.  660,  it  is  said  arguen- 
do that  it  is  not  questioned  that  land 
within  the  state,  purchased  by  the 
United  States  as  a  mere  proprietor, 
and  not  reserved  or  appropriated  for 
any  special  purpose,  is  liable  to  con- 
demnation for  streets  or  highways, 
like  the  lands  of  other  proprietors,  un- 
der the  rights  of  eminent  domain.  To 
the  same  effect  is  the  language  of  Jus- 
tice Field  in  Ft.  Leavenworth  R.  Co. 
V.  Lowe  (1885)  114  U.  S.  525,  29  L.  ed. 
264,  5  Sup.  Ct.  Rep.  995,  wherein  it  is 
said  arguendo  that  "so  far  as  the 
land  constituting  the  reservation  was 
not  used  for  military  purposes,  the 
possession  of  the  United  States  was 
only  that  of  an  individual  proprietor. 
The  state  could  have  exercised  with 
reference  to  it  the  same  authority  and 
jurisdiction  which  she  could  have  ex- 
ercised over  similar  property  held  by 
private  parties."  This  case,  however, 
involved  an  action  by  a  railroad  com- 
pany to  recover  taxes  paid  under  an 


alleged  illegal  assessment  upon  prop- 
erty situated  within  a  military  reser- 
vation. 

The  matter  received  very  able  con- 
sideration in  United  States  v.  Railroad 
Bridge  Co.  (1855)  6  McLean,  517  Fed. 
Cas.  No.  16,114.  Upon  this  point  it 
is  said:  'The  proprietorship  of  land 
in  a  state  by  the  general  government 
cannot,  it  would  seem,  enlarge  its  sov- 
ereignty or  restrict  the  sovereignty 
of  the  state.  This  sovereignty  ex- 
tends to  the  state,  subject  only  to 
the  proprietary  right  of  the  lands 
owned  by  the  Federal  government, 
and  the  right  to  dispose  of  such 
lands  and  protect  them  under  such 
regulations  as  it  may  deem  proper. 
The  state  organizes  its  territory  into 
counties  and  townships,  and  regrulates 
its  process  throughout  its  limits.  And 
in  the  discharge  of  the  ordinary  func- 
tions of  sovereignty,  a  state  has  a 
right  to  provide  for  intercourse  be- 
tween the  citizens,  commercial  and 
otherwise,  in  every  part  of  the  state, 
by  the  establishment  of  easements, 
whether  they  may  be  common  roads, 
turnpike,  plank,  or  railroads.  The 
kind  of  easement  must  depend  upon 
the  discretion  of  the  legislature.  ^And 
this  power  extends  as  well  over  the 
lands  owned  by  the  United  States,  as 
to  those  owned  by  individuals.  This 
power,  it  is*  believed,  has  been  exer- 
cised by  all  the  states  in  which  the 
public  lands  have  been  situated.  It 
is  a  power  which  belongs  to  the  state, 
and  the  exercise  of  which  is  essential 
to  the  prosperity  and  advancen\ent  of 
the  country.  State  and  county  roads 
have  been  established  and  constructed 
over  the  public  lands  in  a  state  under 
the  laws  of  the  state,  without  any 
doubt  of  its  power,  and  with  the  ac- 
quiescence of  the  Federal  govern- 
ment. In  this  respect  the  lands  of 
the  public  have  been  treated  and  ap- 
propriated by  the  state  as  the  lands 
of  individuals.  These  easements  have 
so  manifestly  conduced  to  the  public 
interest,  that  no  objection,  from  any 
quarter,  has  hitherto  been  made.  And 
it  is  believed  that  this  power  belongs 
to  the  states. 

"It  is  difficult  to  perceive  on  what 
principle  the  mere  ownership  of  land 


ANNO.— EMINENT  DOMAIN— PROPERTY  OF  UNITED  STATES.  551 


by  the  general  government  within  a 
state  should  prohibit  the  exercise  of 
the  sovereign  power  of  the  state  in  so 
important  a  matter  as  the  easements 
named.  In  no  point  of  view  are  these 
improvements  prejudicial  to  the  gen- 
eral interest;  on  the  contrary,  they 
greatly  promote  it.  They  encourage 
population,  and  increase  the  value  of 
land.  In  no  respect  is  the  exercise  of 
this  power  by  the  state  inconsistent 
with  a  fair  construction  of  the  con- 
stitutional power  of  Congress  over  the 
public  lands.  It  does  not  interfere 
with  the  disposition  of  the  lands,  and 
instead  of  lessening,  enhances  their 
value. 

"Where  lands  are  reserved  or  held 
by  the  general  government  for  speci- 
fied and  national  purposes,  it  may  be 
admitted  that  a  state  cannot  construct 
an  easement  which  shall,  in  any  de- 
gree, affect  such  purposes  injuriously. 
No  one  can  question  the  right  of  the 
Federal  government  to  select  the  sites 
for  its  forts,  arsenals,  and  other  pub- 
lic buildings.  The  right  claimed  for 
the  state  has  no  reference  to  lands 
specially  appropriated,  but  to  those 
held  as  general  proprietor  by  the  gov- 
ernment, whether  surveyed  or  not.  The 
right  of  eminent  domain  appertains 
to  a  state  sovereignty,  and  it  is  exer- 
cised free  from  the  restraints  of  the 
Federal  Constitution.  The  property 
of  individuals  is  subject  to  this  right, 
^nd  no  reason  is  perceived  why  the 
aggregate  property,  in  a  state,  of  the 
individuals  of  the  Union,  should  not 
also  be  subject  to  it.  The  principle 
is  the  same,  and  the  beneficial  result 
to  the  proprietors  is  the  same,  in  pro- 
portion to  their  interests.  These  ease- 
ments have  their  source  in  state  pow- 
er, and  do  not  belong  to  Federal 
action.  They  are  necessary  for  the 
public  at  large,  and  essential  to  the  in- 
terests of  the  people  of  the  state.  The 
power  of  a  state  to  construct  a  road 
necessarily  implies  the  right,  not  only 
to  appropriate  the  line  of  the  road,  but 
the  materials  necessary  for  its  con- 
struction and  use.  Whether  we  look 
to  principle  or  the  structure  of  the 
Federal  and  state  governments,  or  the 
uniform  practice  of  the  new  states, 
there  would  seem  to  be  no  doubt  that 


a  state  has  the  power  to  construct  a 
public  road  through  the  public  lands." 

In  Jones  v.  Florida  C.  &  P.  R.  Co. 
(1889)  41  Fed.  70,  the  rule  is  stated 
that  every  state  has,  by  virtue  of  its 
sovereignty  and  the  right  of  eminent 
domain,  power  to  create,  by  estab- 
lishment of  railroads,  easements  upon 
all  lands  within  its  limits,  except 
such  lands  as  may  be  expressly  re- 
served for  the  purposes  of  the  national 
government,  and  such  easements  as 
interfere  with  the  purpose  for  which 
the  land  is  reserved. 

In  Illinois  C.  R.  Co.  v.  Chicago,  B.  & 
N.  R.  Co.  (1880)  26  Fed.  477,  it  is  said 
arguendo  that  lands  owned  by  the 
United  States  within  the  state,  and  not 
held  for  a  public  purpose,  are  subject 
to  the  state's  right  of  eminent  domain, 
the  same  as  lands  owned  and  held  by 
individuals,  and  it  is  only  land  which 
the  United  States  owns  and  holds 
within  the  state  upon  which  it  main* 
tains  public  buildings,  arsenals,  forts, 
etc.,  that  is  exempt  from  such  au- 
thority. 

In  People  ex  rel.  Aspen  M.  &  S.  Co. 
V.  District  Ct.  (1887)  11  Colo.  147,  17 
Pac.  298,  it  is  also  stated  arguendo, 
subject  to  certain  proprietary  rights 
in  the  public  government,  that  "the 
sovereignty  of  the  state  extends  to  all 
the  territory  within  its  limits,  and  in 
the  discharge  of  the  ordinary  func- 
tions of  sovereignty  the  state  may  es- 
tablish easements  as  well  upon  the 
lands  owned  by  the  United  States,  as 
upon  lands  owned  by  individuals." 

In  Burt  V.  Merchants'  Ins.  Co. 
(1871)  106  Mass.  356,  8  Am.  Rep.  339, 
it  is  said  that  the  United  States,  acting 
through  Congress,  has  the  right  of 
eminent  domain  for  all  purposes  in- 
cidental to  the  exercise  of  the  power 
conferred  by  the  Constitution,  such  as 
exist  by  necessary  implication,  and 
none  other;  and  on  the  other  hand  the 
state  as  to  other  purposes  has  the 
same  right  even  to  the  extent  of  tak- 
ing public  lands  of  the  United  States. 

The  general  rule  has  also  been 
stated  in  the  following  cases,  that  the 
United  States  has  but  a  proprietary 
interest  in  lands  held  by  it  within  the 
state  for  no  special  purpose,  and  since 
the  sovereignty  is  in  the  state,  the 
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rights  of  the  Federal  government  in 
lands  thus  held  by  it  do  not  differ 
from  the  right  of  the  private  owner 
of  land  within  the  state,  and  the  gov- 
ernment is  to  be  treated  like  other 
proprietors  as  to  all  servitudes,  ease- 
ments, and  other  charges:  Union  P. 
R.  Co.  V.  Burlington  &  M.  River  R.  Co. 
(1880)  1  McCrary,  452,  3  Fed.  106; 
United  States  v.  Ames  (1845)  1 
Woodb.  &  M.  76,  Fed.  Cas.  No.  14,441 ; 
Flint  &  P.  M.  R.  Co.  v.  Gordon  (1879) 
41  Mich.  420,  2  N.  W.  648;  Camp  v. 
Smith  (1858)  2  Minn.  155,  Gil.  131; 
State  V.  Bachelder  (1860)  5  Minn. 
223,  80  Am.  Dec.  410,  Gil.  178 ;  Simon- 
son  V.  Thompson  (1870)  25  Minn.  450. 
It  has  been  held  that  an  act  of  Con- 
gress incorporating  a  railroad,  and 
providing  that  any  other  railroad  com- 
pany now  incorporated  or  hereafter  to 
be  incorporated  shall  have  the  right 
to  connect  its  road  with  the  road  and 
branches  provided  for  by  this  act  at 
such  places,  and  upon  such  just  and 


equitable  terms,  as  the  President  of 
the  United  States  may  provide,  does 
not  have  the  effect  of  placinsr  such 
right  of  way  beyond  the  right  and  the 
exercise  of  the  state's  power  of  emi- 
nent domain  for  the  purpose  of  ac- 
quiring a  legal  right  to  cross  the  right 
of  way.  Union  P.  R.  Co.  v.  Leaven- 
worth, N.  &  S.  R.  Go.  (1887)  29  Fed. 
728. 

It  is  clear  that  before  government 
land,  appropriated  for  a  specific  pur- 
pose, may  be  taken  by  eminent  domain 
proceedings,  it  must  be  for  a  purpose 
clearly  supreme  or  paramount  to  the 
purpose  for  which  it  is  being  used  or 
to  which  pre-eminence  is  expressly 
given  by  law  or  the  Constitution. 
United  States  v.  Chicago  (1849)  7 
How.  (U.  S.)  185,  12  L.  ed.  660. 

For  example,  land  reserved  by  the 
government  for  military  purposes  is 
not  subject  to  be  taken  by  the  state 
by  eminent  domain  proceediners  for 
public  streets.    Ibid.  A.  6.  S. 


NATIONAL  SURETY  COMPANY,  Plff.  in  Err., 

•  v. 

GLOBE  GRAIN  &  MILLING  COMPANY. 

United  States  (Hrouit  Court  of  Appeals,  Ninth  Circuit -^  Fehruary  2S,  1010. 

(256  Fed.  601.) 

Insurance  —  fidelity  —  information  —  overdrawing  of  account. 

1.  One  applying  for  fidelity  insurance  for  his  employee  cannot  with- 
hold from  the  insurer  information  that  the  employee  is  in  the  habit  of 
overdravnng  his  account  and  that  it  is  overdravni  at  the  time  the  appli- 
cation is  made. 

[See  note  on  this  question  beginning  on  page  558.] 

Appeal  —  findings  of  ^acts  by  court,      sitting  without  a  jury  are  conclusive 

2.  Findings  of  facts  by  the  court     on  appeal. 

[See  2  R.  0.  L.  202  et  seq.] 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Divi- 
sion of  the  Southern  District  of  California  (Trippet,  District  Judg^e)  to 
review  a  judgment  in  favor  of  plaintiff  in  an  action  on  an  indemnity  bond. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued   before   Gilbert,   Ross,   and     the  defendant  of  the  knowledge  which 


Morrow,  Circuit  Judges. 

Messrs.  CMelveny,  Millikin,  &  Tul- 
ler  and  Hocker  &  Austin,  for  plaintiff 
in  error: 

The  concealment  by  plaintiff  from 


it  possessed  of  its  employee's  habits 
of  overdrawing  and  drinking  was  a 
misrepresentation  to  it  of  such  a  char- 
acter that,  but  for  its  '^having  been 
made,  either  the  suretyship  would  not 
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have  been  entered  into»  or,  being  en- 
tered into,  the  extent  of  the  surety's 
liability  might  be  thereby  increased/' 
and  that  in  consequence  the  surety  is 
relieved  from  its  obligation. 

1  Brandt,  Suretyship.  §§  16,  447; 
Bank  of  Monroe  v.  Anderson  Bros. 
Min.  &  R.  Co.  65  Iowa,  692,  22  N.  W. 
929;  Frisch  v.  Miller,  5  Pa.  310;  State 
V.  Dunn,  11  La.  Ann.  549;  Fishburn  v. 
Jones,  37  Ind.  119;  Warren  v.  Branch, 
15  W.  Va.  21 ;  Farmers'  Nat.  Bank  v. 
Van  Slyke,  49  Hun,  7,  1  N.  Y.  Supp. 
508;  Woolley  v.  Louisville  Bkg.  Co.  81 
Ky.  527 ;  Wilmington,  C.  &  A.  R.  Co.  v. 
Ling,  18  S.  C.  116;  Anaheim  Union 
Water  Co.  v.  Parker,  101  Cal.  494,  35 
Pac.  1048;  Graves  v.  Lebanon  Nat. 
Bank,  10  Bush,  23,  19  Am.  Rep.  50; 
United  States  Fidelity  &  G.  Co.  v. 
filackly,  117  Ky.  127,  77  S.  W.  709; 
Corostock  V.  Gage,  91  111.  328;  Conger 
V.  Bean,  58  Iowa,  321,  12  N.  W.  284; 
Drabek  v.  Grand  Lodge*  B.  S.  B.  S. 
24  111.  App.  82;  Dinsmore  v.  Tidball, 
34  Ohio  St.  411;  Smith  v.  Josselyn,  40 
Ohio  St.  409 ;  Folmar  v.  Siler,  132  Ala. 
297, 31  So.  719;  Smith  v.  Silsby,  55  Cal. 
470;  Wilson  v.  Monticello,  85  Ind.  10; 
Deposit  Bank  v.  Heame,  104  Ky.  819, 
48  S.  W.  160 ;  Powers  Dry  Goods  Co. 
V.  Harlin,  68  Minn.  193,  64  Am.  St. 
Rep.  460,  71  N.  W.  16 ;  Belleview  Loan 
&  Bldg.  Asso.  V.  Jeckel,  104  Ky.  159, 
46  S.  W.  482;  United  States  L.  Ins.  Co. 
V.  Salmon,  157  N.  Y.  682,  51  N.  E,  1094; 
Macey  v.  Heger,  195  Pa.  125,  45  Atl. 
675;  Jungk  v.  Holbrook,  15  Utah,  198, 
62  Am.  St.  Rep.  921,  49  Pac.  .305;  Con- 
necticut General  L.  Ins.  Co.  v.  Chase, 
72  Vt.  176,  53  L.R.A.  510,  47  Atl.  825; 
Armstrong  v.  Cook,  30  Ind.  22;  Blest 
V.  Brown,  4  De  G.  P.  &  J.  367,  45  Eng, 
Reprint,  1225,  8  Jur.  N.  S.  602,  6  L.  T. 
N.  S.  620,  10  Week.  Rep.  569 ;  London 
General  Omnibus  Co.  v.  Holloway 
[1912]  2  K.  B.  72,  81  L.  J.  K.  B.  N.  S. 
603,  106  L.  T.  N.  S.  502,  Ann.  Cas. 
1912D,  1283;  Glidden  v.  United  States 
Fidelity  &  G.  Co.  198  Mass.  109,  84  N. 
E.  143;  Sooy'v.  State,  39  N.  J.  L.  135; 
Goardian  Fire  &  L.  Assur.  Co.  v. 
Thompson,  68  CaL  209,  9  Pac.  1 ;  Guar- 
antee Co.  of  N.  A.  V,  Mechanics'  Sav* 
Bank  &  T.  Co.  183  U.  S.  402,  46  L.  ed, 
253,  22  Sup.  Ct.  Rep.  124. 

Messrs.  W.  G.  Van  Pelt  and  E.  S. 
Williams,  for  defendant  in  error: 
.  Prior  indebtedness,  or  an  arrearage 
M  accounts,  where  there  is  no  dis- 
honesty, owinsr  by  the  principal  to  the 
obligee,  need  not  be  disclosed  to 
^e  surety,  and  failure  to  disclose  the 
same  is  not  a  concealment. 


Magee  v.  Manhattan  L.  Ins.  Co.  92 
U.  S.  93,  23  L.  ed.  699;  Watertown  F. 
Ins.  Co.  V.  Simmons,  181  Mass.  85,  41 
Am.  Rep.  196;  Atlantic  &  P.  Teleg.  Co. 
V.  Barnes,  64  N.  Y.  385,  21  Am.  Rep. 
621;  Home  Ins.  Co.  v.  Holway,  55 
Iowa,  571,  39  Am.  Rep.  179,.  8  N.  W. 
457;  Southwestern  Co.  v.  Wynnegar, 
111  Miss.  412,  71  So.  737;  Charlotte,  C. 
&  A.  R.  Co.  V.  Gow,  59  Ga.  685,  27  Am. 
Rep.  403;  Roper  v.  Sangamon  Lodge, 
91  111.  518,  33  Am.  Rep.  60;  Ham  v. 
Greve,  34  Ind.  18';  Wilmington,  C.  &  A. 
R.  Co.  V.  Ling,  18  S.  C.  116;  Lan- 
cashire  Ins.  Co.  v.  Callahan,  68  Minn. 
277,  64  Am.  St.  Rep.  475,  71  N.  W. 
261;  Colby  Wringer  Co.  v.  Coon,  116 
Mich.  208,  74  N.  W.  519;  Anaheim 
Union  Water  Co.  v.  Parker,  101  Cal. 
483,  35  Pac.  1048;  Palatine  Ins.  Co. 
V.  Crittenden,  18  Mont.  413,  45  Pac. 
655. 

Ross,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

The  defendant  in  error  applied  to 
the  plaintiff  in  error  to  become 
surety,  beginning  October  15,  1915, 
for  certain  of  its  employees  for  the 
amounts  and  in  the  positions  set  op- 
posite their  names,  respectively,  in- 
cluding one  T.  F.  Hayes. 

"These  employees,  and  each  and 
every  of  them,  v^hileinthe  service  of 
the  undersigned  employer,"  the  ap- 
plication expressly  declared,  "have 
always  performed  their  respective 
duties  in  a  faithful  and  satisfactory 
manner.  There  has  never  come  to 
the  notice  or  knowledge  of  the  em- 
ployer any  act,  fact,  or  information 
tending  to  indicate  that  they  or  any 
of  them  are  negligent,  unreliable, 
deceitful,  dishonest,  or  unworthy  of 
confidence.  As  far  as  the  employer 
knows,  the  habits  of  eaob  and  all  of 
them  are  good,  and  the  employer 
knows  no  reason  why  you  cannot 
safely  become  surety  for  them  and 
each  of  them. 

"The  above  and  foregoing  state- 
ment and  representations  are  each, 
every,  and  all  warranted  by  the  em- 
ployer to  be  true,  and  are  made  for 
the  purpose  of  inducing  the  National 
Surety  Company  to  become  such 
surety,  and  said  statements  and  rep- 
resentations shall  apply  to  each  and 
every  employee  hereafter  added  to 
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the  schedule  to  be  covered  by  said 
bond  as  therein  provided. 

"Dated  at  Los  Angeles  the  15th 
day  of  October,  1915." 

Upon  that  application  the  plaintiff 
in  error  issued  its  policy  to  the  de- 
fendant in  error  in  consideration  of 
the  payment  of  an  annual  premium 
computed  at  an  agreed  rate  and  pay- 
able on  the  15th  day  of  October  dur- 
ing each  and  every  year  that  the 
bond  should  continue  in  force,  agree^ 
ing  "to  make  good  within  sixty  (60) 
days  after  satisfactory  proof  there- 
of, to  the  Globe  Grain  &  Milling 
Company,  of  Salt  Lake  City,  Utah, 
employer,  any  loss  which  the  em- 
ployer may  sustain  by  reason  of 
any  act  of  personal  dishonesty, 
forgery,  theft,  larceny,  embezzle- 
ment, wrongful  conversion,  or  ab- 
straction on  the  part  of  any 
employee  named  in  the  schedule" 
attached,  including  said  Hayes,  the 
amount  of  whose  bond  was  $5,000. 
Subsequent  to  the  issuing  of  the 
bond  Hayes  embezzled  from  the  de- 
fendant in  error  $5,000,  resulting  in 
the  present  action  by  it  to  recover  of 
the  insurance  company  the  amount 
so  embezzled,  with  costs. 

The  case  was  tried  before  the 
court  without  a  jury  by  stipulation 
of  the  parties,  and  resulted  in  cer- 
tain findings  of  fact  upon  which 
judgment  was  entered  in  favor  of 
the  insured. 

Allegations  of  fact  made  in  de- 
fense of  the  action,  to  the  effect  that 
Hayes  drank  to  excess,  was  accus- 
tomed to  overdraw  his  account  with 
the  milling  company,  and  was  an 
habitual  gambler  on  horse  races  and 
at  poker  prior  to  the  giving  of  the 
insurance,  with  the  knowledge  of  the 
president  of  the  insured,  were  neg- 
atived by  the  findings  made  by  the 
trial  court,  and  under  the  well-estab- 
lished rule  such  findings  are  conclu- 

Appeai-iind.  ^Ive  upon  US,  how- 
insii  of  fact*  by  ever  convicmg  we 
•''•"'*•  might        otherwise 

consider  the  argument  of  the  plain- 
tiff in  error  that  upon  the  evidence 
such  findings  should  have  been 
otherwise.  Tyng  v.  Grinnell,  92  U. 
S.  467,  23  L.  ed.  733;  Dooley  v. 


Pease,  180  U.  S.  126,  45  L.  ed.  467, 
21  Sup.  Ct.  Rep.  329 ;  Meyer  v.  Ever- 
ett Pulp  &  Paper  Co.  113  C.  C.  A. 
643,  193  Fed.  857,  863. 

The  court  below,  however,  found 
these  further  facts  to  be  true :    That 
when   Hayes    (who  had   been    the 
agent  of  the  milling  company   at 
Woodland,  California,  before  being 
transferred   as    its    agent    at    Salt 
Lake,  Utah)  left  Woodland  he  was 
overdrawn  in  his  accounts   in  the 
sum  of  about  $812.68,  which  over- 
drawing  had   been   expressly    per- 
mitted by  the  milling  company,  and 
was  in  the  nature  of  a  loan  by  it  to 
him;  that  the  same  was  not  com- 
municated by  the  milling  company 
or  any  of  its  officers  to  the  insurance 
company,  which  made  no  inquiry  as 
to  any  indebtedness  owing  by  Hayes 
to  the  milling  company;  that  when 
Hayes  was  sent  by  the  milling  com- 
pany to  Woodland  he  stated  to  the 
president  of  that  company  that  on 
account  of  some  business  ventures  in 
which  he  had  been  formerly  engaged 
in  Mexico  he  had  lost  some  money 
and  was  in  debt  and  was  obliged  to 
make  certain  payments,  and  there- 
fore asked  the  president  of  the  mill- 
ing company  to  be  allowed  to  over- 
draw his  account  while  at  Woodland, 
which  request  was  granted,  and  that 
he  was  so  overdrawn  when  he  left 
Woodland  in  the  sum  of  $812.68,  be- 
sides which  he  then  owed  the  milling 
company  $500  on  a  note,  advanced  to 
him  by  the  milling  company  in  order 
to  enable  him  to  maintain  a  loan  at 
the  Merchants'  National  Bank   of 
Los  Angeles  for  $2,500,  which  latter 
loan  was  secured  by  stock  held  by 
Hayes  in  a  corporation  operating  in 
Mexico;   that   between   Septemher, 
1914,  when  Hayes  left  Woodland, 
and  the  1st  of  December,  1915»  the 
overdraft  was  reduced  to  $304.32, 
and  that,  including  the  $500  note,  he 
was  on  the  day  last  mentioned  in- 
debted to  the  milling  company  in  the 
sum  of  $804.32;  that  when  he  was 
sent  to  Salt  Lake  the  permission 
theretofore  given  him  to  overdraw 
his  account  was  withdrawn  by  the 
president  of  the  milling  company, 
who  had,  however,  always  implicitly 
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believed  in  his  integrity  and  hones- 
ty; that  after  the  said  Hayes  went 
to  Salt  Lake  City  as  such  agent,  and 
particularly  after  February  1,  1916, 
he  abstracted,  used,  and  applied 
the  money  of  the  milling  company 
in  betting  on  horse  races,  in  buying 
grain  on  margins  in  the  grain 
market,  and  otherwise  for  his  own 
personal  use,  of  which,  however,  the 
milling  company  had  no  notice  un- 
til May  31, 1916,  at  which  time  it  im- 
mediately discharged  him  from  its 
employment ;  that  on  or  about  March 
1,  1916,  a  balance  sheet  dated  Feb- 
ruary 29, 1916,  prepared  by  or  under 
the  direction  of  Hayes  at  his  office  in 
Salt  Lake  City,  showing  assets  and 
liabilities  of  the  milling  company  at 
its  Salt  Lake  agency  and  containing 
an  item  marked  "Personal  Accounts, 
$3,239.70,"  was  received  through 
the  mail  at  the  office  of  the  milling 
company  at  Los  Angeles,  from  the 
office  of  Hayes  at  Salt  Lake ;  that  the 
time  when  such  stat^tnent  was  de- 
livered through  the  mail  was  not  the 
time  when  the  outside  agencies  of 
the  milling  company  were  expected 
or  required  to  report  to  its  Los 
Angeles  office,  and  was  not  looked 
for  there ;  that  such  statement  was 
received  by  a  clerk  of  the  milling 
company  at  its  Los  Angeles  office, 
whose  duties  were  those  of  assistant 
auditor,  and  was  filed  by  him  with- 
out any  examination,  and  without 
calling  it  to  the  attention  of  any  of 
the  officers  of  the  milling  company ; 
that  while  it  did  not  so  appear  in  the 
said  statement  of  the  said  item  of 
$3,239.70  marked  as  "Personal  Ac- 
counts," $1,099:02  was  then  an  over- 
draft of  Hayes  at  the  Salt  Lake 
office,  and  the  balance  of  the  said 
sum  of  $3,239.70  consisted  of  sun- 
dry personal  items  owing  to  the  mill- 
ing company  in  the  regular  course  of 
business  by  various  customers  with 
whom  it  was  doing  business  at  its 
Salt  Lake  office;  that  the  entry, 
"Personal  Accounts,"  in  the  balance 
sheet,  which  was  a  printed  form  pre^ 
pared  by  the  milling  company  for 
general  use  throughout  its  business, 
both  at  Los  Angeles  and  its 
branches,  was  not  intended  to,  and 


did  not,  show  merely  the  personal 
account  of  the  agent  of  the  com- 
pany in  the  place  where  the  state- 
ment was  made,  but  might,  and  was 
intended  to,  and  did,  show  the  per- 
sonal accounts  of  other  parties 
owing  to  the  company  in  the 
regular  course  of  business,  as  well 
as  general  expense  accounts  and 
other  items  of  expense  incurred  by 
the  agent  or  representative  of  the 
company  in  the  regular  course  of  his 
business  for  and  on  behalf  of  the 
company ;  that  it  was  customary  and 
regular  for  large  amounts  to  be  en- 
tered under  that  caption  in  such  re- 
ports, which  had  nothing  to  do  with 
the  personal  standing  or  account  of 
the  agent  at  the  agency  where  the 
statement  was  prepared;  that  the 
said  statement  of  February  29, 1916^ 
was  the  only  statement  or  report 
sent  by  Hayes  to  the  milling  com- 
pany from  October  15, 1915,  to  May 
31,  1916,  except  statements  relative 
to  his  grain  purchases  and  sales  in 
the  regular  course  of  his  business  for 
the  company ;  that  all  of  the  abstrac- 
tions of  Hayes  at  the  Salt  Lake  office 
were  entered  by  him  on  the  books  of 
the  company,  and  that  credits  he 
placed  on  those  books  consisted  at 
times  of  winnings  by  him  on  horse 
races  or  on  marginal  transactions  in 
the  stock  or  in  the  grain  market,  but 
no  part  of  the  same  was  ever  known 
to  the  company,  and  that  between 
October  15,  1915,  and  May  31,  1916, 
the  milling  company  never  checked 
or  audited  or  examined  the  books  of 
Hayes  at  the  Salt  Lake  office,  and  did 
not  know  their  contents  in  any  re- 
spect ;  that  neither  the  company  nor 
its  officers  ever  knew  that  Hayes  was 
overdrawing  his  account  at  the  Salt 
Lake  office  until  May  31,  1916. 

The  evidence  shows  without  con- 
flict (and  the  same  is  without  con- 
flict with  any  of  the  findings)  that  it 
was  the  custom  of  the  milling  com- 
pany to  permit  its  employees  to  over- 
draw their  accounts,  but  that  when 
Hayes  was  sent  to  Utah  that  permis- 
sion was  expressly  withdrawn  from 
him.  He  was  first  sent  there  in  the 
early  part  of  January,  1915,  by  the 
milling  company  to  buy  grain  for  it, 
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returning  to  Los  Angeles  several 
times  between  that  time  and  the 
month  of  July  of  the  same  year,  dur- 
ing which  month  he  returned  to  the 
company's  Salt  Lake  office  with  in- 
structions to  there  open  a  set  of 
books,  and  where  the  company  estab- 
lished a  branch  office  and  a  bank  ac- 
count about  September  15th,  with 
Hayes  in  charge.  From  that  time  to 
May  31,  1916,  there  was  never  any 
audit  made  of  the  company's  books 
kept  by  Hayes  at  Salt  Lake.  It  will 
be  seen,  therefore,  that  notwith- 
standing the  peculations  of  Hayes 
were  entered  by  him  on  the  books  of 
the  company,  and  could  have  been 
easily  discovered  by  their  exami- 
nation, no  examination  of  them 
whatever  was  made  by  the  com- 
pany, and  ijt  did  not  even  know  of 
the  overdrawing  of  his  account, 
contrary  to  the  express  order  of  its 
president,  until  May  31,  1916. 

Can  it  be  properly  held  that  the 
company  was  not  bound  to  know  that 
its  books  showed  upon  their  face  the 
embezzlement  of  its  funds  by  one  of 
the  employees,  the  honesty  of  whom 
it  applied  to  the  plaintiff  in  error  to 
insure,  upon  an  application  which  ex- 
pressly warranted  the  truth  of  its 
statement  that  there  had  never  come 
to  its  notice  or  knowledge  any  act, 
fact,  or  information  tending  to  inr 
dicate  that  he  was  negligent,  unre- 
liable, deceitful,  dishonest,  or  un- 
worthy of  confidence,  and  that  it 
knew  no  reason  why  the  insurance 
company  could  not  safely  become 
surety  for  him  ?  We  think  not.  Be- 
yond question,  the  defendant  in 
error  Imew  that  the  permission  it 
had,  along  with  its  other  employees, 
theretofore  accorded  Hayes  of  over- 
drawing his  account,  was  expressly 
withdrawn  from  him  when  he  was 
sent  to  Utah,  and  beyond  question 
the  company's  own  books  kept  by 
him  at  its  Salt  Lake  office  showed 
upon  their  face  his  embezzlement  of 
the  funds  of  the  company  at  the 
very  time  it  applied  to  the  plaintiff 
in  error  for  the  insurance  in  ques- 
tion. Under  such  circumstances,  we 
are  of  the  opinion  that  the  applicant 
cannot  be  heard  to  say  that  it  did 


not  know  what  its  own  books 
showed^  especially  in  view  of  the  fact 
that  there  must  have  been  some  rea- 
son for  the  express  withdrawal  by 
the  defendant  in  error,  when  it  sent 
Hayes  to  Utah,  of  the  privilege  of 
overdrawing  his  account,  which  it 
had  theretofore  accorded  him  along 
with  its  other  employees.  We  think 
the  case  fairly  comes  within  the  true 
doctrine  of  the  case  of  Guarantee  Co. 
of  N.  A.  V.  Mechanics'  Sav.  Bank  & 
T.  Co.  183  U.  S.  402,  46  L.  ed.  253, 
22  Sup.  Ct.  Rep.  124,  and  accordingly 
the  judgment  is  reversed,  and  cause 
remanded  to  the  court  below,  with 
directions  to  enter  judgment  for  the 
defendant,  with  its  costs. 

Gilbert  and  Morrow,  Circuit 
Judges,  concurring: 

We  are  of  the  opinion  that  the 
judgment  should  be  reversed,  and 
that  upon  the  findings  of  the  court 
below  judgment  should  be  directed 
to  be  entered  in  favor  of  the  plaintiff 
in  error  upon  the  following  grounds : 

Prior  to  the  date  of  the  applica- 
tion  for  insurance,  Hayes  had  been 
in  the  service  of  the  insured  for 
more  than  five  years,  and  during  the 
whole  of  that  time  he  had  been  per- 
mitted to  overdraw  his  account. 
No  restriction  was  placed  upon  the 
amount  which  he  might  overdraw; 
the  permission  being  to  overdraw  in 
a  "reasonable  amount."  After  be- 
ing in  the  service  of  .the  insured  at 
Woodland,  California,  for  several 
years,  he  was  transferred  in  Jan- 
uary, 1915,  to  Salt  Lake  City,  where 
he  remained  until  he  was  discharged. 
At  the  date  of  the  application, 
October  15,  1915,  his  account  at 
Woodland  was  overdrawn  in  the  sum 
of  $717.13,  in  addition  to  which  he 
owed  the  insured  upon  a  note  $500, 
which  was  originally  an  overdr^t, 
and  he  was  overdrawn  on  his  Salt 
Lake  account  in  the  sum  of  $432.93. 
He  testified  that,  when  he  was  dis- 
charged on  June  1, 1916,  his  account 
was  overdrawn  about  $6,600.  His 
heaviest  overdraft  at  any  time  at 
Woodland  was  $1,154.33  in  excess  of 
the  $500  note.  Blewett,  the  assist- 
ant auditor  of  the  insured,  checked 
up  Hayes's  account  before  he  went 
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to  Salt  Lake  and  he  testified :  '"I 
Imew  then  that  he  w^s  overdrawn 
too  much."  The  president  of  the  in- 
sured stated  to  the  general  auditor 
of  the  surety  company  that  "Hayes 
being  short  $1,000  or  so  in  Wood- 
land, was  entirely  dilFerent  from  his 
being  short  $7,000  or  $8,000  in  Salt 
Lake  City.*'  If  there  was  a  differ- 
ence, it  was  but  a  difference  in  de- 
gree. Hayes,  having  been  permit- 
ted habitually  to  overdraw  his  ac- 
count prior  to  going  to  Salt  Lake, 
thereafter  continued  to  indulge  his 
habit  and  largely  increased  his  over- 
draft. No  examination  of  his  ac- 
count was  made  while  he  was  at  Salt 
Lake. 

The  parties  to  the  contract  were 
not  on  a  plane  of  equal  opportunity 
for  information,  and  the  fact  that 
Hayes's  account  was  overdrawn,  and 
that  he  was  in  the  habit  of  over- 
drawing the  same  at 
and  before  the  time 
when  the  contract 
was  entered  into, 
was  one  that  should 
not  have  been  withheld  from  the 
surety  company.  It  is  not  conceiv- 
able that  the  surety,  if  advised  of 
that  habit,  would  have  entered  into 
the  contract.  In  Frost  on  Guaranty 
Insurance,  §  74,  it  is  said:  "The 
chronic  defaulter,  for  the  pur- 
pose of  becoming  a  'risk'  under  a 
fidelity  insurance  policy,  is  persona 
non  grata  to  the  insurer.  The 
surety  companies,  as  a  matter 
of  prudence  and  business  policy, 
invariably  decline  a  'risk'  who  has 
been  guilty  of  serious  arrears  in 
any  previous  employment.  The  rea- 
sonableness of  this  position  has 
never  been  questioned,  either  by  the 
courts  or  the  public,  so  far  as  we  are 
aware." 

Where  the  insured  states  in  its  ap- 
plication that  nothing  is  known  con- 
cerning the  employee's  habits  affect- 
ing his  title  to  confidence,  when  the 
fact  was  the  employee  was  engaged 
in  hazardous  speculation  with  the 
knowledge  of  the  insured,  there  can 
be  no  recovery  upon  the  bond. 
United  States  Fidelity  &  G.  Co.  v. 
Blackly,  117  Ky.  127,  77  S.  W.  709. 


In  Belleview  Loan  &  Bldg.  Asso.  v. 
Jeckel,  104  Ky.  159,  46  S.  W.  482,  it 
was  held  that  if  a  party  taking  a 
guaranty  from  a  surety  conceals 
from  him  facts  which  go  to  increase 
his  risk,  and  suffers  him  to  enter  into 
the  contract  under  false  impressions 
as  to  the  real  state  of  facts,  such  con- 
cealments will  amount  to  a  fraud,  be- 
cause the  party  is  bound  to  make  this 
disclosure,  and  the  omission  to  make 
it,  under  the  circumstances,  is 
equivalent  to  an  affirmation  that  the 
facts  do  not  exist.  Of  similar  im- 
port is  Deposit  Bank  v.  Heame,  104 
Ky.  819,  48  S.  W.  160 ;  Hebert  v.  Lee, 
118  Tenn.  133,  12  L.R.A.(N.S.)  247, 
121  Am.  St.  Rep.  989, 101  S.  W.  175, 
11  Ann.  Cas.  1029.  "There  is  no 
principle  of  law  better  settled  than 
that  persons  proposing  to  become 
sureties  to  a  corporation  for  the 
good  conduct  and  fidelity  of  an  of- 
ficer to  whose  custody  its  moneys, 
notes,  bills,  and  other  valuables  are 
intrusted,  have  the  right  to  be  treat- 
ed with  perfect  good  faith.  If  the  di- 
rectors are  aware  of  secret  facts  ma- 
terially affecting  and  increasing  the 
obligation  of  the  sureties,  the  latter 
are  entitled  to  have  these  facts  dis- 
closed to  them."  1  Morse,  Bkg.  p. 
226. 

Not  only  was  there  failure  to  dis- 
close to  the  surety  company  the 
habitual  overdraft  of  Hayes,  but  the 
application  for  the  fidelity. bond  con- 
tained statements  warranted  to  be 
true,  one  of  which  was :  That  there 
had  never  come  to  the  notice  or 
knowledge  of  the  employer  any  act, 
fact,  or  information  tending  to  indi- 
cate that  the  employee  was  un- 
worthy of  confidence,  and  that  his 
employer  knew  "no  reason  why  you 
cannot  safely  become  surety  for 
him."  We  think  that  there  was  a 
clear  breach  of  the  warranty  of 
want  of  knowledge  of  facts  tending 
to  indicate  that  Hayes  was  unworthy 
of  confidence,  and  of  the  warranty 
that  his  habits  were  good,  and  that 
his  employer  knew  of  no  reason  why 
the  bonding  company  should  not  be- 
come surety  for  him. 

Petition  for  rehearing  denied  May 
12,  1919. 
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ANNOTATION. 

Duty  of  eijaployee  applying  for  fidelity  insurance  to  noti 

employee  had  overdrawn  his  account. 


insurer  diat 


General  rule. 

Where,  in  an  application  for  a  bond 
insuring  the  fidelity  of  an  employee  or 
in  a  certificate  of  renewal  thereof,  an 
employer  is  called  on  to  answer  ques- 
tions concerning  the  integrity  and 
habits  of  an  employee  and  the  state 
of  his  accounts,  said  answers  being 
made  the  basis  of  the  contract,  the  em- 
ployer is  bound  to  exercise  good  faith 
therein,  and  the  better  rule  seems  to 
be  that  the  failure  of  the  employer  to 
notify  the  insurer  that  the  employee 
had  overdrawn  his  account,  where  the 
employer  may  be  charged  with  knowl- 
edge of  the  overdraft,  will  avoid  the 
obligation,  Carstairs  v.  American 
Bonding  &  T.  Co.  (1902)  54  C.  C.  A. 
85,  116  Fed.  449,  affirming  (1901)  112 
Fed.  620 ;  Fidelity  &  C.  Co.  v.  Bank  of 
Timmonsville  (1905)  71  C.  C.  A.  299, 
139  Fed.  101 ;  Bank  of  Hardinsburg  & 
Trust  Co.  v.  American  Bonding  Co. 
(1913)  163  Ky.  579,  156  S.  W.  394; 
Willoughby  v.  Fidelity  &  D.  Co.  (1906) 
16  Okla.  546,  7  L.R.A.(N.S.)  548,  85 
Pac.  713,  8  Ann.  Cas.  603,  affirmed  in 
(1907)  205  U.  S.  537,  51  L.  ed.  920,  27 
Sup.  Ct.  Rep.  790.  And  see  the  re- 
ported case  (National  Surety  Co.  v. 
Globe  Grain  &  Mill.  Co.  ante,  552). 
See  also  United  States  Fidelity  &  G. 
Co.  v.  Ridgley  (1903)  70  Neb.  622,  97 
N.  W.  836.  Compare  Fidelity  &  D.  Co. 
v.  Courtney  (1902)  186  U.  S.  342,  46 
L.  ed.  1193,  22  Sup.  Ct.  Rep.  833,  affirm- 
ing (1900)  43  C.  C.  A.  331,  103  Fed. 
59;  United  States  Fidelity  &  G.  Co.  v. 
Citizens'  Nat.  Bank  (1912)  147  Ky. 
285,  143  S.  W.  997. 

In  the  reported  case  (National 
Surety  Co.  v.  Globe  Grain  &  Mill. 
Co.)  the  decision  is  rested  on  the  gen- 
eral rule  of  insurance  law  that  a  pol- 
icy is  avoided  by  the  misstatement  or 
concealment  of  a  material  fact. 

Some  cases,  however,  are  inclined 
to  take  a  more  lenient  view  of  the  im- 
port of  an  overdraft,  and  consequently 
base  their  decisions  on  the  good  faith 
of  the  employers  making  the  represen- 
tations in  question.    Thus,  in  Fidelity 


&  D.  Co.  v.  Courtney  (1902)  186  U.  S. 
342,  46  L.  ed.  1193,  22  Sup.  Ct.  Rep. 
833,  affirming  (1900)  43  C.  C.  A.  331, 
103  Fed.  599,  it  was  said  that  the  over- 
drafts in  themselves  might  not  have 
been  fraudulent,  and  that  the  question 
of  good  faith  was  properly  left  to  the 
jury. 

In  United  States  Fidelity  &  G.  Co. 
V.  Citizens'  Nat.  Bank  (Ky.)  supra,  it 
was  pointed  out  that  the  officers  of  the 
bank  did  not  consider  that  there  was 
any  evil  intent  on  the  part  of  the  em- 
ployee in  regard  to  the  overdrafts 
there  involved,  and  their  good  faith 
in  the  matter  was  submitted  to  the 
jury. 

Two  Missouri  cases  to  the  same  ef- 
fect are  Commercial  Bank  v.  American 
Bonding  Co.  (1916)  194  Mo.  App.  224, 
187  S.  W.  99,  and  Commercial  Bank  v. 
Maryland  Casualty  Co.  (1916)  —  Mo. 
App.  — ,  187  S.  W.  103,  both  cases  in- 
volving the  same  set  of  facts.  In  both 
instances  the  court  disposed  of  the 
question  of  the  overdrafts  involved  by 
holding  the  findings  of  the  referee 
thereon  to  be  binding  on  it.  In  each 
case  the  referee  found  that  the  bank 
had  exercised  good  faith  in  making  its 
representations,  and  that  the  over- 
drafts had  been  properly  treated  as 
loans. 

Another  Missouri  case  somewhat 
similar  is  Long  Bros.  Grocery  Co.  v. 
United  States  Fidelity  &  G.  Co.  (1908) 
130  Mo.  App.  421, 110  S.  W.  29,  wherein 
it  appeared  that  in  the  renewal  certifi- 
cate of  a  bond  a  grocery  company  stat- 
ed that  the  accounts  of  the  employee 
had  been  examined  and  found  correct, 
and  that  there  was  no  reason  known 
why  the  bond  should  not  be  continued. 
It  was  held  that  there  was  no  obliga- 
tion on  the  employee  to  notify  the  in- 
surer of  an  overdraft,  since  it  was  in 
the  nature  of  a  debt,  and  did  not  af- 
fect the  integrity  of  the  employee, 
which  the  court  considered  the  subject 
of  the  policy. 

In  two  cases,  Willoughby  v.  Fidel- 
ity &  D.  Co.   (Okla.)   and  Fidelity  & 
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D.  Co.  V.  Courtney  (U,  S.)  supra, 
wherein  it  appeared  that  the  repre- 
sentations of  the  integrity  of  the 
employee  had  been  made  by  an 
agent  of  the  employer,  it  was  re- 
marked that  a  party  seeking  to  recover 
on  a  contract  must  assume  its  bur- 
dens, as  well  as  its  benefits,  and  that 
the  employer  could  not  take  advantage 
of  the  contract  made  by  the  agent  and 
repudiate  his  authority  to  make  the 
representations. 

niuftratioBS. 

In  Carstairs  v.  American  Bonding  & 
T.  Co.  (1902)  54  C.  C.  A.  85,  116  Fed. 
449,  affirming  (1901)  112  Fed.  620,  it 
appeared  that  one  Essner  was  em- 
ployed as  manager  by  a  restaurant 
company,  that  the  restaurant  company 
procured  from  the  Bonding  &  Trust 
Company  a  "fidelity  bond,"  protecting 
them  from  loss  by  reason  of  any  dis- 
honesty on  the  part  of  said  Essner, 
and  that  this  bond  was  renewed  an- 
nually. A  certificate  given  by  the  res- 
taurant copipany  to  the  Bonding  & 
Trust  Company  prior  to  the  last  re- 
newal stated  that  "the  books  and  ac- 
counts of  Essner  had  been  examined 
And  found  correct,  and  all  moneys 
handled  by  him  accounted  for."  A 
clause  in  the  bond  stated  that  any 
material  misstatement  or  suppression 
of  fact  by  the  employer  in  "any  state- 
ment or  declaration  to  the  company, 
etc.,  shall  render  this  bond  void  from 
the  beginning."  It  was  shown  that 
Essner  drew  on  a  bank  account  kept 
in  the  name  of  the  restaurant  company 
iu  payment  of  his  salary,  and  that 
prior  to  the  last  renewal  there  were 
overdrafts  on  this  account  to  the 
amount  of  $3,700.  It  was  also  sho^n 
that  the  treasurer  who  signed  the 
foregoing  certificate  had  not  exam- 
ined the  books  and  accounts  of  Essner, 
w  stated,  but  had  relied  entirely  on 
the  report  handed  him  by  the  book- 
keeper. The  court  said :  "In  this  case, 
^he  parties  to  the  contract  have  seen 
^t  to  expressly  declare  that  certain 
statements  made  by  the  restaurant 
company,  relative  to  the  duties  and 
accounts  of  the  employed,  etc.,  .  .  . 
^0  and  shall  constitute  an  essential 
part,  and  form  the  basis,  of  their  con- 
tact.   This  declaration  is  clear,  un- 


ambiguous, and  manifestly  covers  the 
certificate  asked  for  by  the  [Bonding 
&  Trust  Company]  as  a  condition 
precedent  to  the  renewal  of  its  bond." 
Since  no  examination  had  been  made 
of  the  books  and  acounts  of  Essner,  It 
was  said  that  "there  was  then  a  clear 
and  absolute  noncompliance  with  this 
essential  requirement." 

In  Fidelity  &  C.  Co.  v.  Bank  of  Tim- 
monsville  (1905)  71  C.  C.  A.  299,  139 
Fed.  101,  it  appeared  that  the  casualty 
company  had  renewed  their  bond  pro- 
tecting the  bank  from  loss  by  reason 
of  the  fraud  or  dishonesty  of  a  cash- 
ier. At  the  time  of  the  renewal  the 
company  had  submitted  to  the  bank 
questions  concerning  the  cashier.  An 
answer  thereto  stated  that  he  was  not 
indebted  to  the  bank,  whereas  he  was 
in  fact  indebted  by  note  and  on  small 
overdrafts.  The  bond  contained  the 
following:  "Any  wilful  misstatement 
or  suppression  of  fact  by  the  employer 
in  any  statement  or  declaration  to  the 
company  concerning  the  employed,  or 
in  any  claim  made  under  this  bond  or 
renewal  thereof,  renders  this  bond 
void  from  the  beginning."  The  court 
held  that  the  false  answers  were  in 
some  instances  material  and  that  they 
came  within  the  meaning  of  the  phrase 
"wilful  misstatement,"  which  was  in- 
terpreted as  meaning  any  "material 
false  statement,  made  with  knowledge 
of  its  falsity,  .  .  •  made  volunta- 
rily," regardless  of  the  intent  to  -de- 
ceive. 

In  Bank  of  Hardinsburg  &  Trust  Co. 
V.  American  Bonding  Co.  (1913)  153 
Ky.  579, 156  S.  W.  394,  it  appeared  that 
the  cashier  of  a  bank  applied  to  a 
bonding  company  for  fidelity  insur- 
ance. The  company  obtained  from  the 
bank's  president  a  statement,  noted  as 
the  basis  of  the  bond,  in  which  the 
said  president  averred  that  the  cash- 
ier's accounts  had  been  correctly 
kept,  and  that  he  was  not  at  the  time 
indebted  to  the  bank  or  its  officers. 
The  fidelity  bond  and  several  renewals 
thereon  were  issued,  and  suit  was 
iater  brought  to  recover  funds  wrong- 
fully converted  by  the  cashier.  It 
was  shown  that  the  president  and  di- 
rectors had  not  examined  the  books,  as 
stated  in  the  application  for  the  bond. 
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but  had  taken  the  word  of  the  cashier 
on  the  matter^  and  that  prior  thereto 
and  at  that  time  the  cashier  was  in- 
debted to  the  bank  on  overdrafts  of 
his  account,  and  had  also  forged  sev- 
eral notes  which  were  treated  as  as- 
sets of  the  bank.  It  was  held  that  an 
examination  of  the  books  of  the  bank 
by  the  president  could  not  have  failed 
to  show  these  overdrafts,  and  that  the 
material  statements  concerning  the 
dealings  of  the  cashier  with  the  bank, 
examinations  of  his  books,  etc.*  were 
false 

In  Willoughby  v.  Fidelity  &  D.  Co. 
(1906)  16  Okla.  546,  7  L.R.A.(N.S.) 
548,  85  Pac.  713,  8  Ann.  Cas.  603,  it 
appeared  that  a  fidelity  company  had 
given  a  bond  of  $1,000,  insuring  to 
the  bank  of  which  the  plaintiff  was 
the  receiver  the  fidelity  and  honesty  of 
its  president.  The  bond  stipulated 
that  it  was  made  on  the  faith  of  cer- 
tain warranties  made  by  the  employer, 
and  that  statements  of  an  officer  or 
director  should  be  considered  the 
statements  of  the  employer.  The  war- 
ranty was  made  in  this  instance  by  the 
assistant  cashier,  who  stated  that  the 
president  was  not  at  the  time,  and  had 
not  been,  indebted  to  the  bank.  At  the 
time,  however,  the  president  was  in- 
debted to  the  bank  on  his  own  over- 
draft of  $35,693.24,  and  the  assistant 
cashier  was  aware  of  the  falsity  of  the 
answer.  The  .co\irt  pointed  out  that, 
as  in  life  and  fire  insurance  policies, 
so  too. in  the  case  of  fidelity  insurance, 
a  false  or  fraudulent  material  mis- 
representation would  avoid  the  policy ; 
and  that  the  misrepresentation  was 
particularly  glaring  in  showing  bad 
faith.  It  was  also  held  that  since  "it 
is  the  well-settled  law  that  a  party 
seeking  to  recover  upon  a  contract 
cannot  claim  the  benefits  arising 
therefrom  and  at  the  same  time  re- 
pudiate its  burdens,"  the  receiver,  who 
v/as  suing  on  the  bond,  could  not  ques- 
tion the  authority  of  the  assistant 
cashier  to  make  the  statements  and 
warranties  which  induced  the  com- 
pany to  make  the  contract. 

In  Fidelity  &  D.  Co.  v.  Courtney 
(1902)  186  U.  S.  342,  46  L.  ed.  1193,  22 
Sup.  Ct.  Rep.  833,  affirming  (1900)  43 
C.  C.  A.  331,  103  Fed.  599,  it  appeared 


that  a  bank  had  requested  and  ob- 
tained the  renewal  of  a  ''fidelity  bond'* 
covering  the  acts  of  its  president,  one 
McKnight,  for  one  year.    A  certificate 
had  been  filed  with  the  company  stat^ 
ing  that  the  accounts  of  the  president 
had  been  examined  and  found  correct, 
and  that  no  reason   existed,   to   the 
knowledge  of  the  bank,  why  the  bond 
should  not  be  continued.    As  a  matter 
of  fact,  several  overdrafts  had   been 
made  by  the  president  on  the  account 
of  a  firm  of  which  he  was  a  partner. 
The  original  bond,  of  which  the  one 
in  question  was  a  renewal,  stated  that 
it  and  any  renewals  thereof  were  is- 
sued in  reliance  on  the  statements  and 
representations  which  constituted  an 
essential  part  of  the  contract.     The 
court  held  that  the  overdrafts  in  them- 
selves might  not  have  been  fraudulent, 
and  that  the  bank  might  have  been 
satisfied  with  the  president's  explana- 
tion thereof,  and  that  furthermore  the 
jury  had  been  left  to  determine  wheth- 
er or  not  there  were  such  ''surround- 
ing    circumstances    as    to    authorize 
them  (the  jury)  to  infer  that  the  bank 
must  have  known  of  the  fraud,  and 
therefore  to  find  that  the  bank  could 
not  possibly  have  been  satisfied  with 
the  conduct  of  the  president."    It  was 
pointed  out  that  any  knowledge  pos- 
sessed or  acquired  by  an  officer  or  di- 
rector   of   the    bank    concerning:    the 
fraudulent  purposes  or  conduct  of  Mc- 
Knight should  be  considered  as  the 
knowledge  of  the  bank.     The   court 
also   said  that   "the   information   so- 
licited was  such  as  was  proper  to  be 
asked  of   and  communicated   by   the 
bank,  and  as  the  renewal  was  presum- 
ably made  upon  the  faith  of  the  state- 
ments contained  in  the  certificate,  the 
bank  ought  not  to  be  heard,  while  seek- 
ing to  obtain  the  benefits  of  the  stipu- 
lations agreed  to  be  performed  by  the 
surety,  to  deny  the  authority  of  its 
officer   to    make    the   representations 
which  induced  the  surety  to  again  bind 
itself  to  be  answerable  for  the  faith- 
ful performance  by  McKnight  of  the 
duties  of  his  employment." 

In  United  States  Fidelity  &  6.  Ck>. 
V.  Citizens'  Nat.  Bank  (1912)  147  Ky. 
285,  143  S.  W.  997,  it  appeared  that  a 
guaranty   company   had   insured   the 
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bank  against  th«  dishonesty  of  its  cash- 
ier, and  had  granted  several  annual 
renewals  thereon,  always  'requiring 
statements  from  the  bank  certifying 
that  the  accounts  and  books  of  the 
cashier  had  been  examined  and  found 
correct,  and  that  he  was  not  then  in 
defaull^  etc.  Prior  to  the  last  two  re- 
newals the  cashier  had  been  in  the 
habit  of  making  overdrafts,  which 
were  not  concealed,  but  which  were 
often  settled  by  notes  forged  by  him. 
The  guaranty  company  insisted  that 
the  continuation  certificates  contained 
misrepresentations  by  the  bank,  which 
avoided  their  obligation,  but  the  court 
pointed  out  that  the  president  and  di- 
rectors of  the  bank  were  not  expert 
accountants  and  had  testified  that  no 
discrepancies  were  found,  and  that  the 
question  had  been  decided  by  the  jury 
in  favor  of  the  bank. 

In  the  case  of  Long  Bros.  Grocery 
Co.  V.  United  States  Fidelity  &  G.  Co. 
(1908)  130  Mo.  App.  421,  110  S.  W.  29, 
it  appeared  that  a  salesman  employed 
by  a  grocery  company  obtained  a  bond 
insuring  his  fidelity  to  his  employer. 
Later,  the  guaranty  company  issued  a 
renewal  certificate  on  the  bond  on  the 
faith  of  a  statement  by  the  grocery 
company  that  the  salesman's  accounts 
had  been  examined  and  found  correct, 
and  that  they  knew  of  no  reason  why 
the  bond  should  not  be  continued.  The 
salesman  had  been  permitted  to  draw 
on  account  of  his  commissions,  and 
prior  to  the  issuing  of  the  renewal  cer- 
tificate his  account  had  been  over- 
drawn $315.03.  The  guaranty  com- 
pany insisted  that  they  were  relieved 
of  obligation  by  reason  of  the  false 
representation  in  the  above-mentioned 
renewal  certificate,  when  to  the  knowl- 
edge of  the  grocery  company  the  sales- 
man's accounts  were  largely  over- 
drawn. It  was  held  that  by  the  terms 
of  the  bond  the  guaranty  company  was 
to  be  notified  only  of  acts  affecting 
the  integrity  of  the  salesman,  and 
there  was  no  duty  to  state  that  he  had 
been  paid  more  than  he  had  earned 
by  way  of  commission.  The  court  con- 
tinued: "Nor  can  it  be  said  that  in 
voluntarily  permitting  Knauber  to 
overdraw  his  account,  the  integrity 
of  Knauber  in  anywise  was  affected. 
4  A.L.R. — 86. 


If  defendant  thought  it  material  to  be 
advised  of  such  facts,  it  should  have 
stipulated  in  the  contract  for  notice  of 
them." 

In  Commercial  Bank*  v.  American 
Bonding  Co.  (1916)  194  Mo.  App.  224, 
187  S.  W.  99,  one  Meier,  a  bookkeeper 
of  the  bank,  gave  a  bond  of  the  bond- 
ing company  to  cover  any  defalcations. 
In  the  application  for  the  bond  it  was 
stated  by  the  president  of  the  bank 
that  Meier  was  not  indebted  to  the 
bank,  was  engaged  in  no  other  busi- 
ness, that  his  accounts  were  correct, 
etc.  A  clause  stated  that  these  an- 
swers should  be  considered  war- 
ranties, and  should  form  part  of  the 
bond  and  any  renewal  thereof.  On  a 
renewal  the  cashier  of  the  bank  cer- 
tified that  Meier's  accounts  had  been 
examined  and  found  correct,  and  that 
he  was  not  in  default.  It  was  also 
provided  in  the  bond  that  it  should 
continue  in  force  by  virtue  of  a  re- 
newal, but  that  the  liability  should 
not  be  cumulative.  Meier  had  over- 
drawn his  account  at  the  bank  with- 
out its  consent  at  the  time  of  the 
renewal  of  the  bond,  which,  on  discov- 
ery, he  was  required  to  reduce  and 
pay  off.  On  Meier's  default  it  was  as- 
serted that  the  bank  had  not  exercised 
good  faith  in  its  failure  to  notify  the 
bonding  company  of  these  overdrafts. 
The  court  held  that  the  referee  had 
decided  the  question  of  good  faith 
when  he  declared:  ''I  do  not  find  that 
the  bank  was  prohibited  from  making 
loans  to  Meier  or  to  his  auto  company, 
or  to  his  picture  show  company,  nor 
was  Meier  deprived  of  the  right  to 
engage  in  other  business  under  his 
contract  with  the  bond  or  with  the 
bank."  It  was  pointed  out  that  a  re- 
newal of  a  policy  was  a  separate  and 
distinct  contract;  that  the  warranties 
made  in  the  original  application,  while 
running  through  a  renewal,  were  war- 
ranties only  that  the  original  state- 
ments were  true,  and  not  such  as 
would  render  void  the  bond  if  there 
occurred  a  change  of  condition  be- 
tween the  employer  and  employee. 
There  being  nothing  to  show  that  the 
statements  in  the  renewals  were  to  be 
held  as  warranties,  it  was  held  that 
they  were  merely  representations,  and 
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so,  if  made  in  good  faith,  would  not 
render  the  contract  void  even  if  ma- 
terial and  untrue. 

In  Commercial  Bank  v.  Maryland 
Casualty  Co. '(1916)  —  Mo.  App.  — , 
187  S.  W.  103,  where  the  facts  were 
the  same  as  those  in  the  case  last 
cited,  the  court  accepted  the  findings 
of  the  referee  as  a  special  verdict 
binding  on  the  court.     The  casualty 


company  complained  that,  at  the  time 
of  the  application  for  the'  bond,  the 
bank  made  false  representations,  and 
that  Meier's  account  was  then  over- 
drawn, of  which  the  company  received 
no  notice.  The  referee  disposed  of 
this  matter  in  his  findings  by  stating 
"that  his  overdrafts  known  to  the  bank 
were  treated  as  loans,  which  the  bank 
afterwards  collected.'^  R.  S* 


DMA  LEE  TURNER,  Appt, 

v. 

MARY  HEAVRIN. 

KentucJcy  Court  of  AppealH^  November  15,   1918. 
(182  Ky.  65,  206  S.  W.  28.) 

Husband  and  wife  —  criminal  conversation  —  action  by  wife. 

1.  A  married  woman  may  maintain  an  action  against  her  husband's 
paramour  for  criminal  conversation  with  him,  where  the  statute  em- 
powers her  to  sue  as  a  single  woman,  for  the  protection  of  her  rights, 
without  the  consent  of  her  husband. 

ISee  note  an  this  question  beginning  on  page  569.] 


—  action  for  alienation  of  affections. 

2.  A  woman  may  maintain  an  action 
to  recover  damages  for  the  alienation 
of  her  husband's  affections. 

[See  13  R.  C.  L.  1459  et  seq.] 

Definition  —  criminal  conversation. 

3.  The  term,  ^'criminal  conversa- 
tion," in  its  relation  to  the  right  to 
maintain  actions  therefor,  is  defined 
as  adultery  in  the  aspect  of  a  tort. 

[See  13  R.  C.  L.  1484.] 


Adultery  —  as  trespass. 

4.  The  commission  of  adultery  by 
either  spouse  is  a  trespass  upon  the 
rights  of  the  other. 

[See  13  R.  C.  L.  1485,  1488.] 

Husband  and  wife — action  for  seduc- 
tion. 

5.  A  man  has  a  right  of  action  for 
damages  against  the  seducer  of  his 
wife. 

[See  13  R.  C.  L.  1485.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Ohio 
County  dismissing  an  action  brought  to  recover  damages  for  alleged  crim- 
inal conversation  by  defendant  with  plaintiff's  husband.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  F.  Gordon  and  H.  P.  Tay- 
lor, for  appellant : 

A  female  spouse  may  maintain  an 
action  for  criminal  conversation. 

Seaver  v.  Adams,  66  N.  H.  142,  49 
Am.  St.  Rep.  597,  19  Atl.  776 ;  Haynes 
V.  Nowlin,  129  Ind.  581,  14  L.R.A.  789, 
28  Am.  St.  Rep.  213,  29  N.  E.  389; 
Deitzman  v.  Mullin,  108  Ky.  611,  50 
L.R.A.  808,  94  Am.  St.  Rep.  390,  57  S. 
W.  247;  Merritt  v.  Cravens,  168  Ky. 
155,  L.R.A.1917F,  935,  181  S.  W.  970. 


Messrs.  Glenn  &  Simmerman,  W.  H. 
Barnes,  Ben  D.  Ringo,  and  A.  D.  Kirk, 

for  appellee: 

A  married  woman  has  no  cause  of 
action  against  another  for  criminal 
conversation  with  her  husband. 

21  Cyc.  1627;  Doe  v.  Roe,  82  Me.  503, 
8  L.R.A.  833,  17  Am.  St.  Rep.  499,  20 
Atl.  83;  Kroessin  v.  Keller,  60  Minn. 
372,  27  L.R.A.  685,  51  Am.  St.  Rep.  538, 
62  N.  W.  438. 


TURNER  V.  HEAVRIN. 

•{182  Ky.  65,  206'  S.  W.  2S.) 
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Miller,  J.^  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  damages  by 
Anna  Lee  Turner,  a  married  woman, 
against  Mary  Heavrin.  The  peti- 
tion, as  amended,  stated  two 
grounds  of  action  against  the  de- 
fendant: (1)  Her  alienation  of  the 
affections  of  plaintiff's  husband; 
and  (2)  her  criminal  conversation 
with  him.  The  plaintiff,  however, 
dismissed  so  much  of  her  petition 
as  sought  damages  for  the  alien- 
ation of  the  affections  of  her  hus- 
band, and  relied  solely  upon  so 
much  of  her  petition  as  sought  a  re- 
covery for  criminal  conversation.. 
The  plaintiff  alleged,  in  substance, 
that  the  defendant  debauched  and 
carnally  knew  her  husband,  thereby 
alienating  his  affections  and  depriv- 
ing her  of  his  comfort,  society,  and 
support.  The  circuit  court  dis- 
missed the  petition,  and  the  plain- 
tiff appeals. 

So  the  •  only  question  presented 
upon  this  appeal  is  this:  Can  a 
married  woman  maintain  an  action 
against  another  woman  for  having 
criminal  conversation  with  the 
married  woman's  husband?  The 
conmion  law  unequivocally  answered 
the  question  in  the  negative.  21 
Cyc  1627 ;  13  R.  C.  L.  p.  1487.  The 
question  is,  however,  one  of  first 
impression  in  this  jurisdiction. 
There  can  be  no  doubt  about  the 
wife's  right  to  maintain  an  action 

HvBband  ^^^    *        alienation 

^ifei^tion^       of  her  husband's  af- 
ii'.iVJS;n.~      fections;   and    that 

right  is  thoroughly 
recognized  in  this  jurisdiction. 
Deitzman  v.  Mullin,  108  Ky.  610, 
50  L.R.A.  808,  94  Am.  St.  Rep.  390, 
67  S.  W.  247 ;  Scott  v.  O'Brien,  129 
Ky.  1, 16  L.R.A.  (N.S.)  742, 130  Am. 
St.  Rep.  419,  110  S.  W.  260 ;  Merritt 
V.  Cravens,  168  Ky.  155,  L.R.A. 
1917P,  935,  181  S.  W.  970.  And  in 
Merritt  v.  Cravens,  supra,  which 
was  an  action  by  the  husband  sole- 
ly for  the  alienation  of  his  wife's  af- 
fections, there  is  a  dictum  to  the 
effect  that  the  law  affords  two 
separate  and  distinct  remedies  by 
which  "either  spouse"  may  recover 


damages  which  they  might  suffer 
by  reason  of  the  wrongful  invasion 
of  any  of  the  marital  rights,  and 
that  these  remedies  are  a  suit  for 
alienation  of  affections  and  a  suit 
for  criminal  conversation.  It  is 
clear,  however,  that  so  much  of 
that  opinion  as  might  be  said  to  au- 
thorize the  wife  to  maintain  an  ac- 
tion for  criminal  conversation  was 
beyond  the  record  and  wholly  un- 
necessary for  the  decision.  That 
case,  however,  fully  recognized  the 
distinction  between  the  two  classes 
of  actions. 

In  its  general  and  comprehensive 
sense,  the  term,  "criminal  conversa- 
tion," is  synonymous  with  "adul- 
tery;" but  in  its  more  limited  and 
technical  signification,  in  which  it 

is  here  to  be  consid-  Deumtion- 
ered,  it  may  be  de-  criminal 
fined  as  adultery  in  — — "-- 
the  aspect  of  a  tort.    A  fundamen- 
tal right  which  flows  from  the  rela- 
tion of  marriage,  and  one  which  the 
well-being  of  society  requires  should 
be  maintained  inviolate,  is  that  of 
exclusive  marital  intercourse  which 
each  acquires  with  the  other.    From 
this  it  follows  that,  whenever  either 
party  commits  adultery,  he  or  she 
commits  a  trespass 
upon  the  rights  of  ^^JSii^-— 
the  other ;  and  from 
time  immemorial  the  law  has  given 
the  husband  a  right  of  action  for 

damages  against  a  Hn.toa«€i  and 
seducer       of       his  wif«— action 

•^  -n    X       J.  'or  fiedactlon. 

Wife.  But  at  com- 
mon law  the  wife  had  no  such  right, 
though  in  natural  justice  there 
seems  to  be  no  good  reason  why  her 
right  to  maintain  an  action  against 
the  seducer  of  her  husband  should 
not  be  as  broad  as  his  right  of  ac- 
tion against  her  seducer.  If  one 
had  the  right  to  sue,  one  would  nat- 
urally say  the  other  had  the  same 
right.  But,  as  above  stated,  the 
common  law  has  never  seen  fit  to  ac- 
cord the  wife  the  redress  which  it 
accorded  to  the  husband.  All  the 
commentators  upon  the  common 
law  recognize  the  right  of  the  hus- 
band to  maintain  an  action  for  crim. 
con.  as  exclusively  the  right  of  the 
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husband.  In  3  Blackstone's  Com- 
mentaries, *139,  it  is  said:  "Adul- 
tery or  criminal  conversation  with 
a  man's  wife,  though  it  is,  as  a  pub- 
lic crime,  left  by  our  laws  to  the  co- 
ercion of  the  spiritual  courts,  yet, 
considered  as  a  civil  injury  (and 
surely  there  can  be  no  greater) ,  the 
law  gives  a  satisfaction  to  the  hus- 
band for  it  by  action  of  Irespass  vi 
et  armis  against  the  adulterer, 
wherein  the  damages  recovered  are 
usually  very  large  and  exemplary." 

The  reason  for  this  distinction 
against  the  wife  rested,  not  so  much 
upon  any  principle  of  abstract  right, 
as  in  the  subservient  relation  which 
the  wife  occupied  at  the  common 
law.  The  husband  had  a  property  in 
his  wife's  services,  and  it  is  upon 
the  loss  of  this  that  his  right  of  re- 
covery was  formerly  placed.  But, 
the  wife  having  no  property  right  in 
the  services  of  her  husband,  she 
could  not  maintain  the  action.  In  3 
Blackstone's  Commentaries,  148, 
the  reason  for  this  denial  to  an  in- 
ferior is  stated  as  follows:  "The 
inferior  hath  no  kind  of  property  in 
the  company,  care,  or  assistance  of 
the  superior,  as  the  superior  is  held 
to  have  in  those  of  the  inferior,  and 
therefore  the  inferior  can  suffer  no 
loss  or  injury.  The  wife  cannot  re- 
cover damages  for  beating  her  hus- 
band, for  she  hath  no  separate  in- 
terest in  anything  during  her  cover- 
ture." 

Moreover,  at  common  law,  in  or- 
der for  a  wife  to  bring  an  action,  her 
husband  must  consent  to  and  be 
joined  as  a  party  plaintiff,  and 
whatever  damages  she  might  recov- 
er would  immediately  become  his 
property,  since  the  law  could  not  in- 
dulge such  an  indecency  as  that  a 
man  should  so  profit  by  his  own 
wrong.  8  Am.  &  Eng.  Enc.  Law,  2d 
ed.  261.  The  rule  is  stated  by 
Bouvier  as  follows :  "The  wife  can- 
not maintain  an  action  for  criminal 
conversation  with  her  husband ;  and 
for  this,  among  other  reasons,  be- 
cause her  husband,  who  is  particeps 
criminis,  must  be  joined  with  her  as 
plaintiff."    Diet.  verb.  "Crim.  Con." 

The  great  weight  of  authority  is 


to  that  effect,  although  in  some  ju- 
risdictions, in  which  it  was  con- 
ceived that  the  denial  of  the  right 
to  the  wife  rested  principally  upon 
the  question  of  parties  and  pro- 
cedure, a  different  view  has  been 
taken  since  the  adoption  of  the  mod- 
em Married  Women's  Acts,  au- 
thorizing married  women  to  sue 
alone,  and  to  own  and  contxol  the  re- 
covery. The  general  line  of  reason- 
ing which  denied  the  wife  the  right 
to  maintain  the  action  was  stated  in 
Doe  V.  Roe,  82  Me.  503,  8  L.R.A. 
833,  17  Am.  St.  Rep.  499,  20  Atl. 
83,  decided  in  1890,  as  follows: 
"The  question  is  whether  such  an 
action  is  maintainable.  For  such  a 
wrong  the  law  does  not  leave  the 
injured  wife  without  redress.  She 
may  obtain  a  divorce  and  a  resto- 
ration of  all  her  property,  real  and 
personal,  and  in  addition  thereto 
alimony  or  an  allowance  out  of  her 
husband's  estate.  And  the  law  will 
punish  the  guilty  parties  criminally. 
But  does  the  law,  in  addition  to 
these  remedies,  secure  to  her  a 
right  of  action  to  recover  a  pecuni- 
ary compensation  from  her  hus- 
band's paramour?  We  think  not. 
We  have  been  referred  to  no  reliable 
authority  for  the  existence  of  such 
a  right,  and  we  can  find  none.  It  is 
true  that  a  husband  may  maintain 
an  action  for  the  seduction  of  his 
wife.  But  such  an  action  has 
grounds  on  which  to  rest  that  can- 
not be  invoked  in  support  of  a  sim- 
ilar action  in  favor  of  the  wife.  A 
wife's  infidelity  may  impose  upon 
her  husband  the  support  of  another 
man's  child.  And  what  is  still 
worse,  it  may  throw  suspicion  upon 
the  legitimacy  of  his  own  children. 
A  husband's  infidelity  can  inflict  no 
such  consequences  upon  his  wife. 
If  she  remains  virtuous,  no  sus- 
picion can  attach  to  the  legitimacy 
of  her  children.  And  an  action  in 
favor  of  the  husband  for  the  seduc- 
tion of  his  wife  has  been  re£;arded 
as  of  doubtful  expediency.  It  has 
been  abolished  in  England.  •  .  . 
And  the  trials  we  have  had  in  this 
country  of  such  actions  are  not  very 
encouraging.    They  seem  to  be  bet- 
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ter  calculated  to  inflict  pain  upon 
the  innocent  members  of  the  fami- 
lies of  the  parties  than  to  secure 
redress  to  the  persons  injured.   And 
we  fear  such  would  be  the  result  if 
such  actions  were  maintainable  by 
wives.   Such  a  power  would  furnish 
them  with  the  means  of  inflicting 
untold  misery  upon  others,  with  lit- 
tle hope  of  redress  for  themselves. 
At  any  rate,  we  are  satisfied  that  the 
law  never  has,  and  does  not  now,  se- 
cure to  wives  such  a  power,  and  if 
it  is  deemed  wise  that  they  should 
have  it,  the  legislature,  and  not  the 
court,  must  give  it  to  them." 

The  reasoning  of  this  opinion 
seems  to  rest  upon  the  insubstantial 
distinction  that,  because  the  law 
gives  a  right  of  action  in  such  cases 
to  the  husband  on  account  of  his  pos- 
sible greater  injury,  it  should  not 
give  any  redress  to  the  wife  for  a 
similar  act,. because  her  injury  is  of 
less  magnitude,  and  her  right  to  sue 
might  be  abused.  Evidently,  pur- 
suant to  a  supposed  public  policy  as 
expressed  in  the  foregoing  opinion, 
the  action  for  criminal  conversation 
was  abolished  in  England  by  §  59  of 
the  Matrimonial  Causes  Act  1857 
<20  ft  21  Vict.  chap.  85).  But  that 
statute  provided  that  the  husband, 
in  a  proceeding  for  a  dissolution  of 
the  marriage,  or  for  a  judicial  sep- 
aration on  the  ground  of  the  vdf  e^s 
adultery,  might  claim  and  recover 
damages  from  the  corespondent;  or 
he  might,  by  petition,  claim  dam- 
ages for  adultery  with  his  wife, 
without  demanding  other  relief. 

Again,  in  Kroessin  v.  Keller,  60 
Minn.  372, 27  L.R.A.  685,  51  Am.  St 
Bep.  533,  62  N.  W.  438,  decided  in 
1895,  the  suprenie  court  of  Minne- 
sota, in  denying  the  right  to  the 
wife  to  maintain  an  action  for  crim- 
inal conversation,  stated  the  reason 
for  the  rule  in  the  following  lan- 
guage: 

''We  are  quite  safe  in  saying  that 
at  common  law  no  such  action  could 
have  been  maintained.  The  injured 
husband  alone  brought  crim.  con., 
and  he  could  sustain  the  action  by 
simply  showing  the  adulterous  in- 
tercourse.   The  grounds  on  which 
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the  right  to  recover  was  based  are 
well  stated  in  Cooley  on  Torts,  224, 
and  the  principal  elements  were  the 
disgrace  which  attached  to  the 
plaintiff  as  the  husband  of  the  un- 
faithful wife,  and  no  such  disgrace 
lias  ever  rested  upon  the  wife,  if 
there  was  one,  of  the  guilty  defend- 
ant, and, — of  more  importance, — 
the  danger  that  a  wife's  infidelity 
might  not  only  impose  on  her  hus- 
band the  support  of  children  not  his 
own,  but,  still  worse,  cast  discredit 
upon  the  legitimacy  of  those  really 
begotten  by  him.  Because  of  these 
elements,  the  man  was  always  con- 
clusively presumed  to  be  the  guilty 
party.  In  the  eye  of  the  law,  the  fe- 
male could  not  even  give  >ier  con- 
sent to  the  adulterous  acts,  and,  as 
a  result,  it  was  no  defense  in  this 
form  of  action  that  the  defendant 
had  been  enticed  into  criminal  con- 
versation through  the  acts  and  prac- 
tices of  the  woman.  From  this 
statement  as  to  the  grounds  or  ele- 
ments constituting  this  action,  it 
will  be  seen  that  the  principal  ones 
cannot  possibly  exist  or  be  involved 
in  a  similar  action  brought  by  a 
wife.  And  what  has  been  said 
about  the  unavailability  of  the  de- 
fense that  the  defendant  himself 
was  the  victim,  and  not  the  seducer, 
is  suggestive  of  what  the  courts 
might  have  to  hold  to  be  the  rule  of 
pleading,  and  what  they  might  have 
to  inquire  into,  upon  the  trial  of  an 
action  of  this  kind.  Would  it  be 
held,  following  the  old  rule  we  have 
mentioned,  and  for  which  the  reason 
seems  well  founded,  that  it  was  no 
defense  for  the  female  sued  to  allege 
and  prove  that  she  was  the  party 
seduced,  and  that  the  greater  wrong 
and  injury  had  been  inflicted  upon 
her,  not  upon  the  plaintiff  wife? 
Or  would  the  contrary  rule  prevail  ? 
But  we  need  not  consider  the  sub- 
ject further,  for  a  moment's  reflec- 
tion will  suggest  the  remarkable  re- 
sults flowing  from  the  adoption  of 
either  rule." 

See  also  note  to  Nolin  v.  Pearson, 
6  Ann.  Gas.  658. 

Haynes  v.  Nowlin,  129  Ind.  581, 
14  L.R.A.  787,  28  Am.  St  Rep.  218, 
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29  N.  E.  389,  is  relied  upon  by  appel- 
lant to  sustain  this  action;  but  that 
was  an  action  for  alienation  of  affec- 
tions, and  for  that  reason  is  not  con- 
trolling here.  Dodge  v.  Rush,  28 
App.  D.  C.  149,  8  Ann.  Cas.  671,  is 
also  relied  upon  by  appellant.  In 
that  case,  however,  alienation  of  af- 
fections was  alleged  in  two  para- 
graphs, and  criminal  conversation 
was  charged  in  a  third  paragraph; 
it  being  further  alleged  that  plain- 
tiff was  deprived  of  the  attention, 
society,  and  assistance  of  her  hus- 
band by  said  acts  of  criminal  con- 
versation. The  court  pointed  out 
the  fact  that  the  gist  of  the  action 
was  for  the  alienation  of  affections, 
which  ia  the  loss  of  consortium-r- 
that  is,  the  loss  of  the  conjugal  fel- 
lowship, company,  co-operation,  and 
aid  of  the  husband,  or  wife;  that 
loss  of  consortium  is  the  actionable 
consequence  of  the  injuiy,  and  that 
alienation  of  affections  is  a  matter 
of  aggravation.  And  the  court  fur- 
ther stated  that,  while  it  was  neces- 
sary to  plaintiff's  recovery  in  such 
an  action  that  she  should  show  that 
the  defendant's  misconduct  was  an 
effective  cause  of  the  loss  of  consor- 
tium, it  was  not  necessary  that  it 
should  have  been  the  sole  cause,  and 
that  any  unhappy  relations  which 
may  have  existed  between  the  plain- 
tiff and  her  husband,  not  caused  by 
the  conduct  of  the  defendant,  might 
affect  the  question  of  damages,  al- 
though they  would  be  in  no  sense  a 
justification  or  palliation  of  defend- 
ant's conduct.  And,  although  the 
court  rested  the  plaintiff's  right  to 
maintain  her  action  upon  the  para- 
graphs of  the  petition  which  sought 
damages  for  the  alienation  of  her 
husband's  affections,  it  went  fur- 
ther, and  also  sustained  her  right 
under  the  third  paragraph  for  crim- 
inal conversation.  Upon  this  latter 
subject  the  court  said :  "While  the 
injurious  consequences  of  a  wife's 
adultery  may  be  more  far-reaching 
because  of  probable  difficulties  and 
embarrassments  in  respect  of  the 
legitimacy  of  children,  her  conjugal 
rights  are  in  principle  the  same, 
substantially,  as  his.    Whatever  the 


ancient  doctrine  may  have  been^ 
modern  morals  and  law  recognize 
the  equal  obligation  and  right  of 
husband  and  wife.  Nor  can  the  con- 
sent of  either  to  his  or  her  defile- 
ment affect  the  right  of  action  of 
the  injured  spouse  against  the  other 
wrongdoer." 

In  Hart  v.  Knapp,  76  Conn.  135, 
100  Am.  St.  Rep.  989,  55  Atl.  1021, 
and  again  in  Miller  v.  Pearce,  86  Vt. 
322,  43  L.R.A.(N.S.)  332,  85  Atl. 
620,  it  was  held  that  an  action  by 
the  wife  could  be  maintained 
against  another  woman  for  alienat- 
ing the  affections  of  her  husband  by 
committing  adultery  with  him;  the 
court  holding,  in  the  first  case  above 
cited,  that  carnal  knowledge  of  the 
husband  was  as  much  a  civil  injury 
to  the  wife  as  carnal  knowledge  of 
the  wife  was  a  civil  injury  to  the 
husband.  In  Seaver  v.  Adams,  66 
N.  H.  142,  49  Am.  St.  Rep.  597,  19 
Atl.  776,  decided  in  1889,  the  su- 
preme court  of  New  Hampshire  held 
that  a  married  woman  could  main- 
tain an  action  against  another 
woman  for  seducing  her  husband. 
In  reaching  that  conclusion,  how- 
ever, the  court  rested  its  departure 
from  the  common-law  rule  upon  the 
fact  that  the  tendency  of  modem 
legislation  in  that  state  had  been  to 
put  the  husband  and  wife  upon  an 
exact  equality  before  the  law, 
whereby  the  common-law  rule  of 
servitude  in  marriage  had  been  re- 
pealed, so  that  the  husband  and  wife 
now  stand  upon  an  equality  of  right 
in  respect  to  property,  torts,  and 
contracts,  subject  only  to  certain  ex- 
ceptions limiting  the  liability  of  the 
wife  upon  certain  contracts  and 
covenants  specified  in  the  statute. 
In  view  of  the  statute  giving  the 
wife  the  right  to  sue  in  her  own 
name,  it- was  held  that  the  former 
barbarous  common-law  fiction  that 
her  legal  existence  became  sus- 
pended during  the  marriage,  and 
was  merged  into  that  of  her  hus- 
band, had  ceased  by  reason  of  the 
Married  Women's  Act  of  that  state, 
and  that  no  reason  in  natural  jus- 
tice existed  why  the  right  of  the 
wife  to  maintain  an  action  against 
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the  seductress  of  her  husband 
should  not  be  coextensive  with  his 
right  of  action  against  her  seducer. 

In  8  Am.  &  Eng.  Enc.  Law,  2d  ed. 
262,  it  is  said:  "The  tendency  of 
modem  thought  is  to  abrogate  the 
idea  of  superior  and  inferior  from 
the  relation  of  husband  and  wife 
and  as,  under  the  statutes  which 
have  in  recent  years  been  passed  in 
the  various  states,  married  women, 
are  permitted  to  sue  independently 
of  their  husbands  and  to  hold  sep- 
arate property,  the  reasons  for  the 
distinction  would  seem  no  longer  to 
be  tenable,  and  it  has  been  held 
that  under  such  statutes. a  married 
woman  may  maintain  an  action 
for  criminal  conversation" — citing 
Foot  V.  Card,  58  Conn.  1,  6  L.R.A. 
829,  18  Am.  St.  Rep.  268,  18  Atl. 
1027;  Seaver  v.  Adams,  66  N.  H. 
142,  49  Am.  St.  Rep.  697,  19  Atl. 
776.  See  also  Westlake  v.  Westlake, 
34  Ohio  St.  621,  32  Am.  Rep.  397  ; 
Clow  V.  Chapman,  125  Mo.  101,  26 
L.R.A.  412,  46  Am.  St.  Rep.  468,  28 
S.  W.  328. 

The  modem  rule  is  well  stated  by 
the  court  of  appeals  of  New  York  in  . 
Bennett  v.  Bennett,  116  N.  Y.  684,  6 
L.R.A.  653,  23  N.  E.  17 :  "The  ac 
tual  injury  to  the  wife  from  the  loss 
of  consortium,  which  is  the  basis  of 
the  action,  is  the  same  as  the  actual 
injury  to  the  husband  from  that 
cause.  His  right  to  the  conjugal  so- 
ciety of  his  wife  is  no  greater  than 
her  right  to  the  conjugal  society  of 
her  husband.  •  Marriage  gives  to 
each  the  same  rights  in  that  regard. 
Each  is  entitled  to  the  comfort,  com- 
panionship and  affection  of  the 
other.  The  rights  of  the  one  and 
the  obligations  of  the  other  spring 
from  the  marriage  contract,  are  mu- 
tual in  character,  and  attach  to  the 
husband  as  husband  and  to  the  wife 
as  wife.  Any  interference  with 
these  rights,  whether  of  the  hus- 
band or  of  the  wife,  is  a  violation, 
not  only  of  a  natural  right,  but  also 
of  a  legal  right,  arising  out  of  the 
marriage  relation.  ...  As  the 
wrongs  of  the  wife  are  the  same  in 
principle,  and  are  caused  by  acts  of 
the  same  nature,  as  those  of  the 
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husband,  the  remedy  should  be  the 
same." 

The  late  case  of  Rott  v.  Goehring, 
33  N.  D.  413,  L.R.A.1916E,  1086, 
Ann.  Cas.  1918A,  643,  157  N.  W. 
294,  decided  in  1916,  is  interesting 
as  illustrative  of  the  modem  tend- 
ency to  abolish  the  distinction  be- 
tween the  wife's  right  to  bring  an 
action  for  the  alienation  of  her  hus- 
band's affections  and  for  criminal 
conversation.  In  that  case  the  su- 
preme court  of  North  Dakota  said 
it  was  immaterial,  under  the  statute 
abolishing  forms  of  action,  whether 
the  action  was  one  for  alienation  of 
affections  alone,  or  was  for  both 
alienation  of  affections  and  criminal 
conversation,  and  that,  if  the  facts 
alleged  in  the  petition,  when  prop- 
erly established,  entitled  the  plain- 
tiff to  any  relief  under  the  law,  she 
might  recover.  Having  reached  the 
conclusion  that  the  plaintiff  had  sus- 
tained her  cause  of  action  for  the 
alienation  of  her  husband's  affec- 
tions, the  court  concluded  as  fol- 
lows: "Having  reached  the  above 
conclusion,  it  is  immaterial  to  plain- 
tiff's recovery  whether  the  com- 
plaint also  states  a  cause  of  action 
for  criminal  conversation,  and  also 
as  to  whether  the  latter  kind  of  ac- 
tion will  lie  in  this  state  at  the  suit 
of  the  wife.  We  shall,  therefore,  re- 
frain from  deciding  this  question; 
but  the  following  authorities  sus- 
taining such  an  action  may  be  of 
interest  to  the  legal  profession. 
They  also  lend  support  to  our  views 
above  expressed:  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  261;  Seaver  v. 
Adams,  66  N.  H.  142,  49  Am.  St. 
Rep.  597,  19  Atl.  776;  Dodge  v. 
Rush,  28  App.  D.  C.  149,  8  Ann.  Cas. 
671." 

The  Married  Women's  Act  of  1894 
(Acts  1894,  chap.  76;  Ky.  Stat.  § 
2128)  removes  one  of  the  common- 
law  objections  to  the  wife's  right  to 
maintain  an  action  for  criminal  con- 
versation by  empowering  her  to  sue, 
as  a  single  woman,  for  the  protec- 
tion of  her  rights  without  the  con- 
sent of  her  husband ;  and  we  are  not 
much  impressed  with  the  remaining 
ground  of  the  argument  based  upon 
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a  supposed  public  policy.  The  pub- 
lic policy  of  a  state  is  expressed  in 
its  Constitution  and  statutes,  and  in 
its  common  law  as  found  in  the  opin- 
ions of  its  court  of  last  resort.  Gath- 
right  V.  H.  M.  Byllesby  &  Co.  154 
Ky.  106,  157  S.  W.  45.  But  in  none 
of  these  ways  has  this  common- 
wealth heretofore  declared  its  pub- 
lic policy  upon  this  question;  and, 
this  being  the  first  opportunity  this 
court  has  had  of  passing  upon  it,  the 
question  is  to  be  decided  upon  sound 
principles  and  authority.  If  suits  of 
this  character  upon  the  wife's  part 
would  tend  to  raise  family  dissen- 
sions and  neighborhood  scandals, 
the  same  result  would  be  obtained  in 
case  the  husband  brings  such  an  ac- 
tion; and,  as  above  stated,  the  fact 
that  the  husband's  injury  by  the  in- 
fidelity of  his  spouse  may  be  of-  the 
greater  and  more  serious  character 
is  no  answer  to  the  claim  upon  the 
part  of  the  wife  to  maintain  a  sim- 
ilar action  for  a  less  injury.  If  she 
is  injured  at  all  in  such  a  case  (and 
no  one  will  deny  it) ,  she  should  have 
the  right  to  maintain  her  action 
therefor,  and  the  verdict  be  meas- 
ured accordingly.  But  to  say  that 
the  husband  has  a  right  to  maintain 
an  action  against  his  wife's  para- 
mour, and  that  she  should  not  have  a 
like  right  of  action  against  his 
paramour,  is  to  wholly  destroy  that 
equality  of  right  which  is  the  boast 
of  our  institutions. 

It  is  well  known  that  under  the 
common  law  the  husband  was  re- 
sponsible for  the  wife's  slander, 
upon  the  supposition  that  he  con- 
trolled her  actions  in  that  respect. 
But  this  theory  was  evidently  incor- 
rect when  applied  to  modem  condi- 
tions, and  in  Lane  v.  Bryant,  100 
Ky.  138,  36  L.R.A.  709,  37  S.  W.  584, 
this  court  so  held,  and  refused  to  be 
bound  by  the  legal  fiction  that  the 
husband  could  control  his  wife's 
tongue.  In  the  course  of  that  opin- 
ion this  court  said:  "The  liability 
of  the  husband  at  the  common  law 
was  based  on  the  idea  of  his  abso- 
lute dominion  over  the  person  of  his 
wife,  with  the  right  to  all  of  her 
personal  and  the  use  of  her  real  es- 


tate, to  the  rents  and  profits  of  her 
realty,  to  her  earnings  and  labor; 
and  the  power  of  the  control  of  the 
wife  by  the  husband  was  caused  to 
such  an  extent  as  to  vest  in  him  the 
right  to  use  such  forcible  means  as 
would  bridle  her  tongue  or  make 
her  of  good  behavior.  This  rule  is 
a  harsh  one  at  best,  and  with  the 
progress  of  civilization,  and  the 
.changes  by  wise,  modern  legislation 
of  the  relation  between  husband  and 
wife  as  to  the  right  of  property  and 
personal  control  by  the  husband,  it 
would  seem  absurd  in  this  enlight- 
ened age  to  regard  the  wife  as  a 
mere  machine,  made  to  labor  and  to 
talk  as  the  husband  directs,  and  to 
make  him  liable  on  that  ground  for 
her  torts  when  not  committed  by 
his  direction  or  procurement." 

And  in  that  opinion,  after  point- 
ing out  that,  under  our  Married 
Women's  Act  of  1894,  the  common- 
law  unity  of  husband  and  wife  had 
been  destroyed,  Chief  Justice  Pryor 
paraphrastically  quoted  from  Mar- 
tin V.  Robson,  65  111.  129,  16  Am. 
Rep.  578,  as  follows:  "The  legal 
supremacy  of  the  husband  is  gone 
and  the  scepter  departed  from  him. 
The  wife  has  the  legal  right  and  as- 
pires to  battle  with  him  in  the  con- 
tests of  the  forum,  to  outvie  him  in 
the  healing  art,  to  climb  with  him 
the  steps  of  fame,  and  share  with 
him  in  every  occupation.  Her  brain 
and  hands  and  tongue  are  her  own, 
and  she  should  alone  be  responsible 
for  slanders  uttered,  by  herself." 

The  reasoning  in  Deitzman  v. 
MuUin,  108  Ky.  610,  50  L.R.A.  808, 
94  Am.  St.  Rep.  390,  57  S.  W.  247; 
and  Uaynes  v.  Nowlin,  129  Ind.  581, 
14  L.R.A.  787,  28  Am.  St.  Rep.  218, 
29  N.  E.  389,  points  to  the  same  con- 
clusion. See  also  Schuler  v.  Henry, 
42  Colo.  377,  14  L.R.A.  (N.S.)  1013, 
94  Pac.  360. 

We  are  therefore  of  opinion  that, 
although  the  common-law  rule  pre- 
vented     the     wife  _^,i«.„«i 
from    brmgmg    an  coiiver««tion- 
action  for  criminal  •^"•*  ""^  ^'*- 
conversation,  it  is  no  longer  appli- 
cable  under   our   present    statute, 
which  places  the  wife  upon  an  equal 
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footing  with  the  husband  as  to  her 
right  to  sue,  for  the  purpose  of  pro- 
tecting and  enforcing  her  rights  of 
every  kind  and  character. 
Judgment  reversed,  and  action  re- 


manded, with  instructions  to  over- 
rule the  demurrer  to  the  petition  as 
amended,  and  for  further  proceed- 
ings consistent  with  this  opinion. 

Settle,  Ch.  J.,  not  sitting* 


ANNOTATION. 
Wife's  rifl^t  of  action  for  crimiiial  coaversation. 


IDiJoiity  mle. 

The  rule  in  the  majority  of  juris- 
dictions is  that  a  wife  has  a  right  of 
action  for  criminal  conversation. 

United  States* — See  Ash  v.  Prunier 
(1901)  44  C.  C.  A*  675,  105  Fed.  722. 

Alabama.  —  Parker  v.  Newman 
(1917)  —  Ala.  — ,  75  So.  479. 

Connecticut— Foot  v.  Card  (1889) 
68  Conn.  1,  6  L.R.A.  829,  18  Am.  St. 
Rep.  258,  18  Atl.  1027. 

District  of  Columbia. — Dodge  v. 
Rush  (1906)  28  App.  D.  C.  149,  8  Ann. 
Gas.  671. 

Kentucky.*-See  Deitzman  v.  Mullin 
(1900)  108  Ky.  610,  50  L.R.A.  808,  94 
Am.  St.  Rep.  390,  57  S.  W.  247 ;  Scott  v. 
O'Brien  (1908)  129  Ky.  1,  130  Am.  St. 
Rep.  419,  16  L.R.A.(N.S.)  742,  110  S. 
W.  260.  See  also  the  reported  case 
(Turner  v.  Heavrin,  ante,  562). 

Massachusetts. — Nolin  v.  Pearson 
(1906)  191  Mass.  283,  4  L.R.A.(N.S.) 
643,  77  N.  E.  890,  6  Ann.  Cas.  658. 

New  Hampshire. — Seaver  v.  Adams 
(1889)  66  N.  H.  142,  49  Am.  St.  Rep. 
797, 19  Atl.  776. 

New  York.  —  Breiman  v.  Paasch 
(1879)  7  Abb.  N.  C.  249:  Churchill  v. 
Lewis  (1886)  17  Abb.  N.  C.  226. 

North  Dakota. — Rett  v.  Goehring 
(1916)  33  N.  D.  413,  L.R.A.1916E, 
1086, 167  N.  W.  294,  *Ann.  Cas.  1918A, 
643. 

Vennont. — See  Frederick  v.  Morse 
(1912)  88  Vt.  126,  92  Atl.  16. 

In  Dodge  v.  Rush  (D.  C)  supra,  the 
court  held  that  a  wife  has  the  right  to 
sue  for  criminal  conversation  with  her 
husband,  saying:  "The  underlying 
ground  of  the  common-law  rule  of  dis- 
crimination between  husband  and  wife 
in  respect  of  this  right,  namely,  the 
incapacity  of  the  wife  to  maintain 
a  separate  action  for  a  tort,  has  been 
swept  away  by  the  modern  legislation 
that  has  so  generally  relieved  the  wife 


of  the  ordinary  disabilities  of  cover- 
ture. ...  While  the  injurious  con- 
sequences of  a  wife's  adultery  may  be 
more  far-reaching  because  of  the 
legitimacy  of  children,  her  conjugal 
rights  are  in  principle  the  same,  sub- 
stantially, as  his.  Whatever  the  an- 
cient doctrine  may  have  been,  modern 
morals  and  law  recognize  the  equal 
obligation  and  right  of  husband  and 
wife.  Nor  can  the  consent  of  either 
to  his  or  her  defilement  affect  the 
right  of  action  of  the  injured  spouse 
against  the  other  wrongdoer." 

In  Parker  v.  Newman  (Ala.)  supra, 
the  court  held  that  under  the  statute 
enabling  married  women  to  sue  for 
personal  injuries  (Code,  §§  4489-4493) 
a  wife  has  the  right  to  sue  for  crimi- 
nal conversation  with  her  husband. 

In  the  reported  case  (Turner  v. 
Heavrin)  it  is  held  that,  under  a  stat- 
ute (Married  Woman's  Act,  1894,  Ky. 
Stat.  chap.  76,  §  2128),  the  common- 
law  rule  preventing  the  wife  from 
bringing  an  action  for  criminal  con- 
versation is  no  longer  applicable,  and 
the  wife  is  now  placed  on  an  equal 
footing  with  the  husband,  and  may 
maintain  an  action  for  the  injury 
caused  by  criminal  conversation  with 
the  husband. 

In  Rott  V.  Goehring  (N.  D.)  supra, 
wherein  the  complainant  wife  charged 
the  defendant  with  enticing  her  hus- 
band to  sexual  intercourse,  the  court 
held  that  the  wife  could  maintain  the 
action,  and  that  it  did  not  matter 
whether  the  complaint  set  forth  a 
cause  of  action  for  alienation  of  af- 
fections or  for  criminal  conversation, 
forms  of  action  being  abolished 
(Comp.  Laws,  §  7355) . 

So  in  Foot  v.  Card  (Conn.)  supra, 
wherein  it  appeared  that  the  defend- 
ant had  been  living  in  adultery  with 
the  plaintiff's  husband,  the  court  held 
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that  the  injured  wife  could  maintain 
an  action  to  recover  damages  for  the 
alienation  of  her  husband's  affections 
and  for  criminal  conversation,  saying: 
"Inasmuch  as  by  universal  consent  it 
is  of  the  essence  of  every  marriage 
contract  that  the  parties  thereto  shall, 
in  regard  to  this  particular  matter 
of  conjugal  society  and  affection, 
stand  upon  an  equality,  we  are  unable 
to  find  any  support  for  i:he  denial  in 
this  reason  [inferiority  of  the  wife] 
and,  the  right,  the  injury,  and  the  con- 
sequent damage  being  admitted,  then 
comes  into  operation  another  rule, 
namely,  that  the  law  will  permit  no 
one  to  obtain  redress  for  wrong  except 
by  its  instrumentality,  and  it  will  fur- 
nish a  mode  for  obtaining  adequate 
redress  for  every  wrong.  This  rule, 
lying  at  the  foundation  of  all  law,  is 
more  potent  than  and  takes  preced- 
ence of  the  reason  that' the  wife  is,  in 
this  regard,  without  the  pale  of  the 
law  because  of  her  inferiority." 

In  Nolin  v.  Pearson  (Mass.)  supra, 
wherein  it  appeared  that  the  defend- 
ant had  committed  various  acts  of 
adultery  with  the  plaintiff's  husband, 
the  court  held  thatthe  plaintiff  could 
maintain  the  action,  applying  a  stat- 
ute (Rev.  Laws,  chap.  212,  §  10,  chap. 
215,  §  1)  which  permits  a  recovery 
by  a  married  woman  "for  damages 
which  flow  from  a  wrong  suffered 
from  a  violation  of  personal  rights.*' 
It  was  held  that,  the  consortium  and 
exclusive  access  to  the  spouse  being 
a  personal  right  of  a  wife,  she  might 
recover  for  the  violation  thereof. 

In  Seaver  v.  Adams  (1889)  66  N.  H. 
142,  49  Am.  St.  Rep.  797,  19  Atl.  776, 
it  was  held  that  a  married  woman  had 
a  right  of  action  against  one  who  se- 
duced her  husband,  the  court  saying: 
"To  entice  away  or  corrupt  the  mind 
and  affection  of  one's  consort  is  a 
civil  wrong,  for  which  the  offender  is 
liable  to  the  injured  husband  or  wife." 

In  Breiman  v.  Paasch  (1879)  7  Abb. 
N.  C.  (N.  Y.)  249,  the  first  case  in 
New  York  to  consider  this  subject,  the 
court  held  that  a  wife  could  maintain 
an  action  against  the  paramour  of  her 
husband,  for  seducing  him.  The  court 
said :  "This  is  a  special  action  on  the 
case  for  a  wrong ;  and  for  every  wrong 


wilfully,  or  even  negligently,  inflicted, 
and  causing  loss  and  damage,  there 
is  a  remedy.  That  is  so  with  us,  even 
if  the  party  injured  be  a  married  wom- 
an. Many  of  the  disabilities  imposed 
on  her  by  the  common  law  have  been 
shaken  off,  and  she  may  now  sue  and 
be  sued  without  the  consent  of  her 
husband,  and  without  his  being  a  par- 
ty to  the  record." 

In  Churchill  v.  Lewis  (1886)  17  Abb. 
N.  C.  (N.  Y.)  226,  the  court  held  that 
an  action  would  lie  by  a  wife  against 
a  woman  who  seduced  her  husband, 
and  induced  him  to  have  sexual  inter- 
course with  her. .  It  does  not  clearly 
appear  whether  the  action  was  brought 
by  the  wife  for  criminal  conversation 
or  for  alienation  of  affections. 

But  in  Romaine  v.  Decker  (1896)  11 
App.  Div.  20,  43  N.  Y.  Supp.  79,  the 
court  said,  by  way  of  dictum:  "We 
will  concede,  at  least  for  the  purposes 
of  the  discussion,  that  a  wife  cannot 
maintain  an  action  against  another 
woman  because  merely  of  her  having 
had  carnal  intercourse  with  her  hus- 
band; in  other  words,  an  action  for 
criminal  conversation  pure  and  sim- 
ple." In  that  case  the  action  was 
brought  by  the  wife  for  damages,  for 
the  enticement  of  her  husband  away 
from  her  by  adulterous  acts. 

So,  in  Strock  v.  Russell  (1911)  148 
App.  Div.  483,  182  N.  Y.  Supp.  968,  an 
action  by  a  wife,  charging  the  defend- 
ant with  having  alienated  the  affec- 
tions of  her  husband  by  having  adul- 
terous intercourse  with  him,  the  court 
said  obiter:  "By  §  831  of  the  Code 
of  Civil  Procedure  it  is  provided  that 
in  an  action  for  criminal  conversation 
the  plaintiff's  wife  is  not  a  competent 
witness  for  the  plaintiff,  but  she  is  a 
competent  witness  for  the  defendant 
as  to  any  matter  in  controversy,  except 
as  to  the  disclosure  of  confidential 
communications.  The  purpose  of  this 
exclusion  would  seem  to  be  to  prevent 
collusion  between  husband  and  wife. 
If  such  be  the  purpose  of  the  section, 
it  is  difficult  to  understand  why  the 
husband  also  should  not  be  disquali- 
fied to  testify  in  behalf  of  the  wife  in 
such  an  action,  if  such  an  action  will 
lie  in  behalf  of  the  wife.  Is  not  this 
section  in  fact  a  legislative  declara- 
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tion  of  the  law  that  such  an  action 
will  not  lie  in  behalf  of  the  wife?  In 
an  action  by  the  husband  against  an- 
other man,  the  mere  act  of  adulterous 
intercourse  raises  a  presumption  that 
the  defendant  induced  the  wife  to  such 
an  act.  No  such  inference  could  be 
indulged  in  an  action  by  the  wife 
against  another  woman,  for  having 
had  adulterous  relations  with  her  hus- 
band. But  it  is  unnecessary  to  decide 
this  question  in  this  case." 
•  In  Scott  V.  O'Brien  (1908)  129  Ky. 
1,  16  L.R.A.(N.S.)  742,  180  Am.  St 
Rep.  419,  110  S.  W.  260,  an  action  for 
alienation  of  affections,  the  court 
intimated  an  opinion  that  a  wife  could 
maintain  an  action  for  criminal  conver- 
sation. See,  to  the  same  effect,  Deitz- 
man  v,  Mullin  (1900)  108  Ky.  610,  50 
L.R.A.  808,  94  Am.  St.  Rep.  390,  57  S. 
W.247. 

In  Ash  V.  Prunier  (1901)  44  C.  C.  A. 
675,  105  Fed.  722,  the  court  enter- 
tained an  action  on  the  part  of  a  wife 
to  recover  damages  for  the  seduction 
of  her  husband,  no  question  of  the 
wife's  right  to  bring  the  action  having 
been  raised. 

So,  in  Frederick  v.  Morse  (1912)  88 
Vt  126,  92  Atl.  16,  no  question  was 
raised  as  to  the  right  of  the  plaintiff 
wife  to  maintain  an  action  for  dam- 
ages for  criminal  conversation. 

Minoritj  rule. 

In  Canada  and  a  few  of  the  Ameri- 
can states,  the  rule  is  that  a  wife  can- 
not maintain  an  action  for  criminal 
conversation.  Doe  v.  Roe  (1890)  82 
Me.  503,  8  L.R.A.  833,  17  Am.  St.  Rep. 
499,  20  Atl.  83;  Kroessin  v.  Keller 
(1895)  60  Miniu  372,  27  L.R.A.  685, 
51  Am.  St.  Rep.  533,  62  N.  W.  438? 
Hodge  V.  Wetzler  (1903)  69  N.  J.  L. 
490,  55  Atl.  49;  Lellis  v.  Lambert 
(1895)  24  Ont.  App.  Rep.  653;  Lawry 
v.  Lawry  (1901)  2  Ont.  L.  Rep.  162; 
Weston  V.  Perry  (1909)  14  Ont.  Week. 
Rep.  956. 

Thus,  it  has  been  said  in  the  leading 
Canadian  case  on  this  subject: 
"Adultery  at  the  present  day»  as  far 
as  respects  the  temporal  courts,  is  con- 
sidered merely  as  a  civil  injury;  and 
the  only  remedy  which  the  law  affords 
is  an  action  whereby  the  husband  may 
recover  against  the  adulterer  a  com- 


pensation in  damages,  for  the  loss  of  • 
the  society,  comforts,  and  assistance 
of  his  wife,  in  consequence  of  the  adul- 
tery. The  right  to  maintain  an  action 
against  an  adulterer  belongs  only  to 
the  husband."  Lellis  v.  Lambert 
(1895)  24  Ont.  App.  Rep.  653. 

In  Hodge  v.  Wetzler  (1903)  69  N.  J. 
L.  490,  55  Atl.  49,  it  was  held  that  nei- 
ther at  common  law  nor  under  the 
statute  in  New  Jersey  (Gen.  Stat.  pp. 
2012,  2536)  could  a  wife  maintain  an 
action  against  one  conmiitting  adul- 
tery with  her  husband,  holding  that 
the  Married  Women's  Enabling  Acts, 
being  in  derogation  of  the  common 
law,  must  be  construed  strictly,  and 
that  by  such  a  construction  it  was  ap- 
parent that  the  statute  was  not  de- 
signed to  create  a  new  cause  of  action 
in  favor  of  a  wife,  for  criminal  con- 
versation. 

In  Doe  V.  Roe  (Me.)  supra,  it  was 
held  that  a  Wife  could  not  maintain 
an  action  against  one  for  carnally 
knowing  and  debauching  her  husband, 
the  court  saying:  ^It  is  true  that  a 
husband  may  maintain  an  action  for 
the  seduction  of  his  wife.  But  such 
an  action  has  grounds  on  which  to 
rest  that  cannot  be  invoked  in  support 
of  a  similar  action  in  favor  of  the 
wife.  A  wife's  infidelity  may  impose 
upon  her  husband  the  support  of  an- 
other man's  child.  And  what  is  still 
worse,  it  may  throw  suspicion  upon 
the  legitimacy  of  his  own  children. ,  A 
husband's  infidelity  can  inflict  no  such 
consequences  upon  his  wife.  If  she 
remains  virtuous,  no  suspicion  can 
attach  to  the  legitimacy  of  her  chil- 
dren.^^ 

In  Kroessin  v.  Keller  (1895)  60 
Minn.  372,  27  L.R.A.  685,  51  Am.  St. 
Rep.  533,  62  N.  W.  438,  the  court  held 
that  a  wife  could  not  maintain  an  ac- 
tion for  criminal  conversation  with 
her  husband,  where  no  allegation  or 
proof  was  made  that  the  defendant,  by 
the  adulterous  acts,  deprived  the 
plaintiff  of  the  consortium,  support, 
and  affection  of  her  husband.  The 
court  said:  "It  is  to  be  noticed  here 
that  it  is  not  alleged  that  the  defend- 
ant was  the  seducer  of  the  husband, 
or  that  plaintiff  has  been  deprived  of 
his  support;  nor  is  it  an  action  for 
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enticin^r  the  husband  away,  or  for  in- 
ducing him  to  abandon  or  desert  his 
wife.  We  are  quite  safe  in  saying  that 
at  common  law  no  such  action  could 
have  been  maintained." 

In  Lellis  v.  Lambert  (Ont.)  supra, 
the  court  held  that  neither  at  com- 
mon law  nor  by  statute  (Ont.  Rev. 
Stat.  chap.  132,  §§  2,  8,  4,  and  14) 
could  a  wife  maintain  an  action  found- 
ed on  adultery  with  her  husband,  say- 
ing that  the  statute  referred  to  in- 
creased only  the  woman's  power  to  sue 
for  a  violation  of  a  property  right. 
In  that  case  the  court  expressly  over- 
ruled Quick  V.  Church  (1893)  23  Ont. 
Rep.  263,  wherein  it  was  held  that  a 
married  woman  could  maintain  a  suit 
at  common  law  against  one  who,  by 
procurement  and  enticement,  lived  in 
adultery  with  her  husband,  the  court 
saying:  "The  action  for  criminal  con- 
versation may  be  a  disgrace  to  our  law, 
but  it  would  be  a  still  greater  disgrace 
to  our  law  if  it  existed  only  for  the 
husband  and  not  for  the  wife." 

In  Weston  v.  Perry  (Ont.)  supra, 
the  court,  following  and  citing  Lellis 
V.  Lambert  (Ont.)  supra,  held  that 
neither  at  common  law  nor  under  the 
Married  Woman's  Act  could  a  wife 
maintain  an  action  against  another 
woman  for  criminal  conversation  with 
her  husband,  or  alienation  of  his  af- 
fections. 

So,  in  Lawry  v.  Lawry  (1901)  2  Ont 
L.  Rep.  162,  the  court  held  that  the 
wife  of  a  husband,  who  had  been  en- 
ticed and  seduced  by  another  woman 


to  have  criminal  intercourse  with  her, 
could  not  maintain  an  action  against 
such  other  woman  for  the  criminal 
conversation. 

In  England  the  "Matrimonial  Causes 
Act"  (20  &  21  Vict.  chap.  86,  §  59) 
abolishes  the  action  of  criminal  con- 
versation. Prior  to  that  act,  it  was 
said  in  Lynch  v.  Knight  (1861)  9  H. 
L.  Cas.  677,  11  Eng.  Reprint,  857,  8 
Eng.  Rul.  Cas.  882,  by  way  of  dictum : 
"The  loss  of  conjugal  society  is  not  a 
pecuniary  loss,  and  I  think  it  may  be* 
a  loss,  which  the  law  may  recognize, 
to  the  wife  as  well  as  to  the  husband. 
The  wife  is  not  the  servant  of  the  hus- 
band, and  the  action  for  criminal  con- 
versation by  the  husband  does  not, 
like  the  action  by  a  father  for  seduc- 
tion of  a  daughter,  rest  on  any  such 
fiction  as  a  loss  of  the  services  of  the 
wife.  The  better  opinion  is  that  a 
wife  could  not  maintain  or  join  in 
an  action  for  criminal  conversation 
against  the  paramour  of  her  husband, 
who  had  seduced  him.  But  I  conceive 
that  this  rests  on  the  consideration 
that,  by  the  adultery  of  the  husband, 
the  wife  does  not  necessarily  lose  the 
consortium  of  her  husband;  for  she 
may,  and,  under  certain  circumstances 
she  ought  to,  condone  and  still  enjoy 
his  society;  whereas  condonation  of 
conjugal  infidelity  is  not  permitted  to 
the  husband,  and,  by  reason  of  the  in- 
jury of  the  seducer,  the  consortium 
with  the  wife  is  necessarily  forever 
lost  to  the'  husband."  W.  J.  K. 


STATE  OF  WASHINGTON  EX  REL.  MARY  I.  MARTIN 

v. 

SUPERIOR  COURT  of  King  Couniy,  Washington,  et  al. 

Washington  Supreme  Court  (Dept.  No.  2)  ^-'AprU  IO9  1918. 

(101  Wash.  81,  172  Pac.  257.) 


Mandamus  —  to  compel  exercise  of  jurisdictioiL 

1.  Mandamus  lies  to  compel  an  inferior  court  to  exercise  jurisdiction 
which  it  has  erroneously  declined  to  do. 

[See  note  on  this  question  beginning  on  page  582.] 
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Definition  —  jurisdiction. 

2.  Jurisdiction  is  the  power  by, 
'Which  courts  take  cognizance  of  and' 
decide  cases. 

[See  7  R.  C.  L.  1029.] 

Insane  person  —  power  of  court  to  re- 
lease from  hospital. 

3.  The  power,  of  a  court  of  general 
jurisdiction  to  release  a  person  who 
has  recovered  his  sanity  after  being 
committed  to  an  asylum  is  not  de- 
stroyed by  a  statute  permitting  the 


superintendent  of  the  hospital  to  dis- 
charge patients  who  have  recovered 
their  sanity,  or  the  repeal  of  a  statute 
which  conferred  upon  the  court  ex- 
press power  to  do  so. 
[See  14  R.  C.  L.  664,  566.] 

Courts  —  power  to  enforce  decrees. 

4.  A  court  of  equity  has  power  to 
enforce  its  decrees  in  its  own  way  in 
the  absence  of  a  prescribed  procedure. 

[See  10  R.  C.  L.  665,  666.] 


(Mount  and  Parker,  JJ.,  dissent.) 


Application  for  a  writ  of  mandate  to  compel  the  respondent  judge  to 
take  possession  of  and  hear  relator's  petition  as  to  the  sanity  of  her  father, 
under  parole  as  an  insane  person.    Writ  to  issue. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Davis  &  Neal,  for  petition- 


The  superior  courts  of  the  state  of 
Washington  have  power,  in  the  ab- 
Bence  of  a  specific  statute  to  that  ef- 
fect, to  restore  to  capacity  a  man  once 
declared  insane. 

23  Gyc.  1120;  State  ex  rel.  Keasal 
V.  Superior  Ct.  76  Wash.  291,  136  Pac. 
147;  Moore  v.  Perrott,  2  Wash.  1,  25 
Pac.  906;  Reformed  Presby.  Church  v. 
McMillan,  31  Wash.  643,  72  Pac.  602; 
Alaska  Bkg.  &  S.  D.  Co.  v.  Noyes,  64 
^Wash.  672,  117  Pac.  492;  Re  Ostlund, 
57  Wash.  359,  135  Am.  St.  Rep.  990, 
106  Pac.  1116. 

Mr.  James  B.  Kinne,  for  respondent 
judge: 

Equity  jurisdiction  of  the  court  does 
not  exist  in  the  United  States  except 
through  statutory  enactments. 

3  Pom.  Eq.  Jur.  3d  ed.  §  1313 ;  Oak- 
ley v.  Long,  10  Humph.  253;  Fentress 
-v^.  Fentress,  7  Heisk.  428;  Dodge  v. 
<3ole,  97  111.  838,  37  Am.  Rep.  Ill; 
Hamilton  v.  Traber,  78  Md.  26,  44  Am. 
St.  Rep.  258,  27  Atl.  229;  Hughes  v. 
JFones,  116  N.  Y.  67,  6  L.R.A.  632,  16 
Am.  St.  Rep.  386,  22  N.  E.  446 ;  Dowell 
V.  Jacks,  68  N.  C.  (6  Jones,  Eq.)  417; 
Sporza  V.  German  Sav.  Bank,  192  N. 
Y.  8,  84  N.  E.  407;  22  Cyc.  1120. 

The  legislature  had  power  to  del- 
«^ate  authority  over  insane  persons 
to  the  superintendent  of  an  insane 
liospital  as  a  part  of  the  police  power 
of  the  state. 

12  Cyc.  926;  Carstens  v.  De  Sellem, 
S2  Wash.  643,  144  Pac.  934;  State  ex 
rel.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Pub- 
lic Service  Commission,  94  Wash.  274, 
P.U.R  1917C,  631,  162  Pac.  523. 


Chadwick,  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  application  for  a  v^rit 
of  mandate  to  compel  the  respond- 
ent superior  judge  to  take  jurisdic- 
tion of,  and  hear,  the  petition  of  the 
relator,  who  appears  as  the  next 
friend  of  Judge  R.  Andrews,  .who 
is  under  the  parole  of  a  superior 
judge  of  King  county  as  an  insane 
person.  Relator  iiled  his  petition 
in  the  original  proceeding,  setting 
up  the  present  sanity  of  Andrews, 
and  asking  the  court  to  so  declare 
by  order  or  judgment. 

The  wife  of  Andrews,  who  had 
theretofore  been  appointed  as  his 
guardian,  appeared  by  counsel  and 
demurred  to  the  petition.  The  mat- 
ter coming  on  regularly  to  be  heard, 
the  court  entertained  a  plea  to  the 
jurisdiction  of  the  court  to  hear  the 
petition,  and  held  that  the  superior 
court  was  without  jurisdiction  to 
hear  and  determine.  At  the  re- 
quest of  counsel  a  judgment  of  dis- 
missal was  withheld  until  applica- 
tion could  be  made  to  this  court  for 
a  writ  of  mandate. 

Although  counsel  waives  all  ques- 
tion as  to  the  propriety  of  granting 
the  writ,  we  have  not  been  able  to 
overcome  the  objection  sua  sponte 
of  at  least  one  member  of  the  de- 
partment, that  the  writ  should  not 
issue  for  the  reason,  that  relator 
has  an  adequate  remedy  by  appeal. 
It  is  said  that  the  writ  cannot  is- 
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sue  without  overruling  certain  de- 
•  cisions  of  this  court.  It  seems  to 
the  writer  and  his  associates  who 
join  in  this  opinion  that  a  writ  may 
issue.  But  for  the  objection,  we 
have  thought  that  the  right  of  a 

court  to  direct  an 
to^com^peiTexer-  inferior  court  to 
?Xdictio«.         assume  jurisdiction 

in    a    proper    case, 
where    jurisdiction    had  been    de- 
nied, and  to   hear   and   determine, 
had  never  been  questioned. 
Jurisdiction  is  the  power  to  hear 

and    determine.    It 

?«ud"c?ro";.         is    the    power    by 

which  courts  take 
cognizance  of  and  decide  cases. 

"Jurisdiction  is  of  two  sorts — 
jurisdiction  over  the  subject-mat- 
ter, and  jurisdiction  over  the  party 
with  reference  to  that  subject- 
matter.**  4  Words  &  Phrases,  p. 
3884. 

"It  is  -settled  beyond  controversy 
that  where  a  court,  acting  on  an 
erroneous  view  of  the  law,  declines 
jurisdiction  of  a  cause,  mandamus 
will  lie  to  compel  it  to  take  cog- 
nizance thereof."  Note  in  Ann. 
Cas.  1915D,  199. 

See  also  26  Cyc.  190  et  seq.:  It 
was  "one  of  the  ancient  offices  of 
this  writ  ...  to  compel  action 
by  lower  judicial  tribunals  re- 
specting matters  properly  before 
them  and  within  their  jurisdiction. 
If  such  courts  decline  to  exercise 
their  judicature  or  to  decide  mat- 
ters pending  before  them,  manda- 
mus has  always  been  regarded  as 
the  appropriate  means  by  which  to 
set  in  motion  their  jurisdictional 
power.  It  lies  to  compel  the  per- 
formance of  whatever  appertains 
to  the  duty  of  lower  courts,  where 
there  has  been  for  any  reason  a  re- 
fusal to  act.  Its  agency  in  cases  of 
this  class  is  confined  to  setting  in 
motion  the  judicial  activities  so 
that  a  decision  will  be  reached,  but 
it  does  not  extend  to  any  direction 
as  to  what  that  decision  ought  to 
be.'*  Crocker  v.  Justices  of  Supe- 
rior Ct.  208  Mass.  162,  94  N.  E.  369, 
21  Ann.  Cas.  1061. 

It  was  so  held  in  State  ex  rel. 


Shannon  v.  Hunter,  8  Wash.  92,  27 
.  Pac.  1076,  where  the  court,  although 
admitting  a  doubt  which  to  us 
seems  fanciful,  held  on  authority 
that  "the  proper  remedy,  where  a 
cause  has  been  erroneously  dis- 
missed for  want  of  jurisdiction,  is 
ntiandamus.'*  This  case  was  fol- 
lowed in  State  ex  rel.  Maltby  v.  Su- 
perior Ct.  7  Wash.  223,  34  Pac.  922. 
In  this  case  the  court  says  the  rule 
rests  in  the  highest  authority.  Of 
this  there  can  be  no  question.  It 
may  be  questioned  whether  any  au- 
thority can  be  found  to  the  con- 
trary. See  also  State  ex  rel.  Smith 
v.  Parker,  12  Wash.  685,  42  Pac. 
113;  State  ex  rel.  Smith  v.  Mc- 
Clinton,  17  Wash.  45,  48  Pac.  740. 
Lack  of  space  permits  the  citation 
of  but  few  of  scores  of  cases.  The 
rule  is  recognized  by  every  text- 
writer,  and  may  be  found  in  every 
encyclopedia. 

Says  Mr.  High  in  his  Extraordi- 
nary Legal  Remedies:  "The  juris- 
diction by  the  writ  of  mandamus 
over  inferior  judicial  tribunals,  al- 
though closely  guarded  and  jeal- 
ously exercised  by  the  courts,  is  too 
well  established  to  admit  of  con- 
troversy, and  forms  one  of  the  most 
salutary  features  of  the  general 
jurisdiction  of  the  courts  by  manda- 
mus. It  is  most  frequently  invoked 
for  the  purpose  of  setting  inferior 
courts  in  motion,  and  to  compel 
them  to  act  when  action  has  been 
either  refused  or  delayed.  The 
earlier  remedy  adopted  in  England 
for  the  refusal  or  neglect  of  justice 
on  the  part  of  the  courts  was  by  writ 
of  procedendo  ad  judicium.  This 
was  an  original  writ,  issuing  out  of 
chancery  to  the  judges  of  any  sub- 
ordinate court,  commanding  them 
in  the  King's  name  to  proceed  to 
judgment,  but  without  specifying 
any  particular  judgment.  If  this 
writ  was  disobeyed,  or  if  the  judges 
to  whom  it  was  addressed  still  neg- 
lected or  refused  to  act,  they  were 
liable  to  punishment  for  contempt, 
or  by  an  attachment  returnable 
either  in  the  King's  bench  or  in  the 
common  pleas.  The  use  of  the  writ 
of  procedendo  for  the  purpose  of 
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quickening:  the  action  of  inferior 
courts,  and  preventing  a  delay  of 
justice,  has,  in  modem  times,  been 
superseded  by  the  writ  of  manda- 
mus. And  the  latter  is  now  regard- 
ed as  the  proper,  if  not  the  only, 
remedy  by  which  the  sovereign 
power  may  compel  the  performance 
of  official  duty  by  inferior  magis- 
trates and  officers  of  the  law/' 
High,  Extr,  Leg.  Rem.  §§  147,  148. 

See  Spelling,  Inj.  &  Extr.  Rem. 
2d  ed.  §  171 ;  Works,  Courts  &  Juris- 
diction, p.  620;  Merrill,  Mandamus, 
§§  36  and  203;  Tapping,  Manda- 
mus, §  154. 

The  theory  advanced  against  the 
weight  of  authority  is:  If  a  court 
has  no  jurisdiction,  it  must  be 
granted  tiiat  it  has  jurisdiction  to 
hold  that  it  is  without  jurisdiction, 
and,  this  being  so,  a  refusal  of.  a 
court  to  take  jurisdiction  is  no  more 
than  error  and,  like  any  other  error, 
is  to  be  corrected  on  appeal.  Of  all 
the  text-writers,  Mr.  Bailey  in  his 
work  on  Jurisdiction  is  the  only 
one  who  seems  to  lend  sanction  to 
this  theory.  He  says:  "Some 
courts  make  the  distinction  that 
where  the  court  entertains  jurisdic- 
tion then  its  decision  cannot  be  con- 
trolled, but  where  it  refuses  to 
exercise  jurisdiction  it  maybe  com- 
pelled. On  first  impression  it  would 
seem  that  where  the  jurisdiction  of 
the  court  is  invoked  by  petition  or 
other  proceeding,  and  the  court  en- 
tertains the  proceeding  to  the  extent 
of  acting  upon  it  and  determining 
its  sufficiency  or  insufficiency,  it  has 
assumed  jurisdiction,  and,  though 
its  determination  may  have  been 
erroneous,  this  is  but  an  error  of 
judgment,  that  it  has  exercised  its 
judgment  and  discretion,  which  are 
not  subject  to  review  by  mandamus, 
and  that  ordinarily  such  error  may 
be  corrected  upon  appeal  or  by  writ 
of  error.  Where,  however,  such  de- 
termination cannot  be  reviewed, 
then  the  writ  might  issue  to  prevent 
a  failure  of  justice."  Bailey,  Juris- 
diction, §  594. 

This  he  advances  without  author- 
ity or  color  of  authority.  While 
citation    of    authority    would    not 


make  it  good  law  if  it  were  bad,  like 
many  first  impressions,  it  will  not 
stand  the  test  of  reason.  It  will  not 
go  on  paper,  and  this,  we  suspect,  is 
why  it  finds  no  mention  in  the  books. 

It  is  fundamental  that  a  higher 
court  will  not  control  the  judicial 
acts  of  an  inferior  court.  It  will 
not  invade  the  realm.  Its  prime 
function  is  to  review  for  error.  The 
first  consideration,  then,  must  be  to 
determine  the  character  of  the  act 
of  the  inferior  court.  Is  a  judg- 
ment of  dismissal  based  upon  a  de- 
nial of  jurisdiction  over  a  subject- 
matter  a  judicial  act  in  the  sense 
that  it  is  a  judgment  which  ought 
to  be  reviewed  on  appeal? 

A  dismissal  under  the  mistaken 
belief  that  the  court  has  no  juris- 
diction is  in  no  sense  a  judicial  act; 
for  it  rests  upon  a  disclaimer  of  the 
judicial  function.  The  court  has 
neither  heard  nor  determined. 
Neither  the  law  nor  the  facts  are 
affected  in  the  slightest  degree,  and, 
appeals  being  for  the  correction  of 
judicial  errors,  errors  of  discretion, 
or  of  the  judicial  mind,  it  follows 
that  one  entitled  should  have  resort 
to  some  method  by  which  the  court 
can  be  set  in  motion.  The  court  has 
done  nothing  which  is  either  judi- 
cial or  discretionary.  It  has  re- 
fused to  do  either.  Its  judgment  is 
nuUus  fiUius,  a  void  thing,  binding 
no  one,  a  legal  nonentity. 

"Where  an  action  is  dismissed  on 
the  sole  ground  that  the  court  has 
no  jurisdiction  of  the  subject-mat- 
ter of  the  suit,  .  .  .  this  is,  of 
course,  no  adjudication  of  the  mer- 
its and  no  bar  to  another  action  for 
the  same  cause."  Black,  Judgm.  2d 
ed.  §  713. 

In  Cowan  v.  Fulton,  23  Gratt.  579, 
the  court  denied  its  jurisdiction  up- 
on the  ground  that  the  act  relied  on 
to  sustain  it  was  unconstitutional. 
It  was  held  that  a  writ  should  is- 
sue, the  court  saying: 

"But  it  is  insisted  that,  conceding 
the  law  referred  to  to  be  constitu- 
tional, still  the  judgment  of  the  cir- 
cuit court,  dismissing  the  cause  for 
want  of  jurisdiction  and  striking  it 
from  the  docket,  is  a  final  judgment 
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in  the  cause ;  and,  the  term  at  which 
this  supposed  judgment  was  ren- 
dered having  passed  by,  it  is  not 
competent  to  the  appellate  court,  by 
mandamus,  to  compel  in  effect  a  re- 
hearing of  the  cause. 

"If  the  premises  were  true,  the 
conclusion  might  perhaps  be  con- 
ceded; for  it  certainly  is  not  regu- 
lar nor  proper  to  use  the  writ  of 
mandamus  to  review  or  rehear  the 
judgments  of  a  subordinate  court; 
but  the  fallacy  of  the  argument 
consists  in  the  assumption  that 
there  was  a  judgment  in  the  cause ; 
whereas  the  court  positively  and 
unequivocally  refused  to  pass  on 
it  at  all,  either  *to  review,  reverse, 
or  affirm  the  judgment,'  and  merely 
directed  'that  the  cause  be  dismissed 
and  stricken  from  the  docket/ 
It  was  a  simple  refusal  to  hear  and 
decide  the  case ;  and,  this  court  hav- 
ing held  that  no  appeal  lies  from 
such  refusal,  it  is  exactly  the  case 
to  which  the  highly  remedial  writ 
of  mandamus  is  most  frequently  ap- 
plied, in  order  to  prevent  a  defect 
or  failure  of  justice.    .    •    . 

"Original  jurisdiction  to  award 
writs  of  mandamus  upon  these 
principles  of  the  common  law  has 
been  conferred  on  this  court  by  the 
Constitution  and  laws  of  the  state; 
and  in  accordance  therewith  we 
say  to  the  judge  of  the  circuit  court 
of  Pulaski  that  he  has  the  constitu- 
tional power  to  hear  and  finally  dis- 
pose of  the  cause  referred  to,  as  by 
an  appellate  court;  and  that  it  is 
his  duty  so  to  do." 

It  is  the  rule  in  the  Federal  courts 
that  every  party  has  a  right  to  a 
judgment  of  the  court,  and  that  the 
writ  will  issue  in  a  case  where  an 
inferior  court  has  improperly  dis- 
missed a  cause  under  a  disclaimer 
of  power  to  entertain  jurisdiction 
of  the  subject-matter,  and  the  case 
will  be  reinstated  with  instructions 
to  try  and  determine.  Ex  parte 
Bradstreet,  7  Pet.  647,  8  L.  ed.  815. 
It  is  also  held  that  a  refusal  of  a 
court  to  take  jurisdiction,  it  having 
jurisdiction,  is  not  a  final  judgment 
in  the  sense  which  authorizes  a 
writ  of  error,  and  the  remedy  is 


properly  by  way  of  mandamus. 
Chicago  &  A.  R.  Co.  v.  Wiswall,  23 
Wall.  507,  23  L.  ed.  103.  This  deci- 
sion was  afterwards  overcome  by  a 
statute  which  gave  a  right  of  re- 
view by  writ  of  error.  A  later  stat- 
ute took  away  both  remedies  and 
made  the  order  final.  The  case 
nevertheless  stands  as  an  authority 
upon  the  principle  involved.  It  is  a 
judicial  expression  as  distinguished 
from  the  later  expressions  of  the 
legislative  body. 

In  People  ex  rel.  Robison  v. 
Swift,  59  Mich.  529,  26  N.  W.  694, 
the  lower  court  had  quashed  certain 
indictments  under  the  mistaken  no- 
tion that  it  had  no  jurisdiction.  It 
was  contended  that  a  writ  of  error 
was  the  proper  remedy.  Here  that 
appeal  is  the  proper  remedy.  So 
that  we  have  the  same  case,  for  the 
office  of  the  two  remedies  is  the 
same,  to  reverse,  modify,  or  affirm. 
The  court  said:  "Judgment  on  a 
writ  of  error  in  such  a  case  would 
merely  vacate  the  order  to  quash, 
and  while,  no  doubt,  the  recorder's 
court  would  in  such  case  proceed, 
yet  the  real  purpose  of  this  appli- 
cation is  to  speed  the  trial,  and  a 
mandamus  seems  more  fitting  than 
a  writ  of  error,  where  that  duty 
would  be  inferred  rather  than  ex- 
pressed." 

The  dialogue  between  Lord  Ellen- 
borough  and  counsel  reported  in 
Rex  V.  Justices  of  Kent,  14  East, 
395,  104  Eng.  Reprint,  653,  is  of  in- 
terest: 

"Lord  Ellenborough,  Ch.  J.  .  .  • 
If  the  justices  had  rejected  the 
application  in  the  exercise  of  the  dis- 
cretion vested  in  them  by  the  legis- 
lature, this  court  would  not  inter- 
fere ;  but  if  they  had  rejected  it  on 
the  ground  now  stated,  they  had  no 
power  to  grant  it;  the  court  would 
interfere  so  far  as  to  set  the  juris- 
diction of  the  magistrates  in  mo- 
tion, by  directing  them  to  hear  and 
determine  upon  the  application. 
The  court  therefore  granted  a  rule 
to  shew  cause,  etc. 

"Park,  Taddy,  and  Berens  now 
shewed  cause  against  the  rule,  and 
first  said  that  the  justices  in  ses- 
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sions  had  heard  the  application 
made  by  counsel  on  the  part  of  the 
journeymen  millers;  but  they  also 
admitted  that  the  counsel  who  op- 
posed it  had  insisted  that  by  the 
construction  which  had  been  put 
upon  the  Act  of  Elizabeth  the  dis- 
cretion of  the  magistrates  in  the 
assessment  of  wages  was  confined 
to  laborers  and  servants  in  hus- 
bandry, and  that  the  sessions  had, 
on  that  ground,  rejected  the  appli- 
cation. Upon  which  Lord  Ellen- 
borough,  Ch.  J.,  observed  that  it 
was  evident  that  the  magistrates^ 
had  never  exercised  their  discretion 
at  all  upon  the  question  whether  the 
application  was  fit  to  be  granted  or 
not,  but  appeared  to  have  consid- 
ered that  they  had  no  jurisdiction 
to  hear  it ;  therefore,  they  could  not 
be  said  to  have  already  heard  the 
application.    .    .    . 

"We  do  not,  however,  by  grant- 
ing this  mandamus,  at  all  inter- 
fere with  the  exercise  of  that  dis- 
cretion which  the  legislature  meant 
to  confide  to  the  justices  of  the 
peace  in  sessions ;  we  only  say  that 
they  have  a  discretion  to  exercise; 
and  therefore  they  must  hear  the 
application;  but,  having  heard  it,. it 
rests  entirely  with  them  to  act  or 
not  upon  it  as  they  think  fit." 

It  is  clearly  demonstrable  that 
the  law  is  settled  by  the  great 
weight  of  authority  that  a  court 
will  supervise  a  lower  court  to  the 
extent  that  it  will  compel  it  to  take 
jurisdiction  where  it  has  erroneous- 
ly denied  its  jurisdiction. 

Coming  now  to  our  own  decisions, 
in  State  ex  rel.  Martin  v.  Superior 
a.  97  Wash.  358,  L.R.A.1917F,  905, 
166  Pac.  630,  we  endeavored  to 
show  that  in  most  of  the  cases 
where  a  writ  had  been  denied  it 
was  be<^ause  of  the  holding  that  ap- 
peal was  an  adequate  remedy.  And 
we  think  in  all  of  them  the  jurisdic-  \ 
tion  of  the  court  over  the  subject- , 
matter  was  not  questioned.  It  may 
be  said  that  the  genesis  of  all  the 
subsequent  confusion  and  conflict, 
or  apparent  conflict,  in  our  own  de- 
cisions is  in  the  case  of  State  ex 
rel.  Townsend  Gas  &  E.  L.  Co.  v. 
4  A.L.R.— 37. 


Superior  Ct.  20  Wash.  502,  55  Pac. 
933.  We  have  had  resort  to  the 
original  briefs,  and  can  say,  in  ad- 
dition to  what  we  said  of  it  in  the 
Martin  Case,  that  the  question  put 
by  counsel  to  the  court  was  not 
whether  a  court  would  compel  an 
inferior  court  to  take  jurisdiction 
of  a  case  where  jurisdiction  had 
been  disclaimed,  but  whether  the 
court  would  compel  the  satisfac- 
tion of  a  judgment  through  the  proc- 
ess of  a  contempt  proceeding  pend- 
ing an  appeal  upon  the  merits.  The 
court  was  exercising  an  acknowl- 
edged jurisdiction ;  it  had  passed  on 
the  merits.  Its  judgment,  if  ill 
founded,  rested  in  error,  and  the 
writ  was  properly  denied.  There 
is  certainly  nothing  in  the  decision, 
when  read  with  the  record  in  mind, 
that  makes  it  an  authority  against 
our  holding.  Upon  the  authority 
of  that  case,  this  court  refused  in 
two  subsequent  cases  to  compel  the 
superior  court  to  take  jurisdiction. 
State  ex  rel.  Barbo  v.  Hadley,  20 
Wash.  520,  56  Pac.  29 ;  State  ex  rel. 
M^Intyre  v.  Superior  Ct.  21  Wash. 
108,  57  Pac.  352. 

Next  in  order  is  State  ex  rel. 
Romano  v.  Yakey,  43  Wash.  15,  85 
Pac.  990,  9  Ann.  Cas.  1071.  Appli- 
cation was  made  to  a  justice  of  the 
peace  for  the  issuance  of  a  criminal 
warrant.  The  justice  denied  tl\e 
warrant  upon  the  false  assumption 
that  he  had  no  power  to  issue  the 
warrant,  maintaining  under  the 
statutes  that  his  act  would  be  an 
interference  with  the  duties  of  the 
prosecuting  attorney.  Although  the 
writ  was  denied  because  directed  to 
a  judge  by  name,  and  not  to  the 
court,  this  court  said: 

"Section  6695,  Bal.  Code?  (P.  C.  § 
3114),  permits  any  person  to  make 
complaint  that  a  criminal  oflfense 
has  been  committed,  and  if  the  mag- 
istrate to  whom  the  complaint  is 
made  wrongfully  refuses  to  act  in 
the  matter,  we  think  the  party  ap- 
plying for  the  warrant  has  a  suffi- 
cient interest  in  the  performance  of 
the  public  duty  to  compel  action  by 
mandamus.    ... 

"Section     6695,     supra,     under 
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which  the  application  for  the  war- 
rant in  this  case  was  made,  provides 
that  complaint  may  be  made  to  a 
justice  of  the  peace  or  judge  of  the 
superior  court.  Had  this  applica- 
tion been  made  to  the  superior 
court  of  King  county,  we  would  find 
no  obstacle  in  the  way  of  running  a 
writ  against  that  court." 

The  next  case,  and  one  which 
may  be  cited  as  an  authority  against 
us,  is  that  of  State  ex  rel.  Piper  v. 
Superior  Ct.  45  Wash.  196,  87  Pac. 
1120.  There  the  judge  of  the  su- 
perior court  refused  to  proceed  with 
the  trial  of  a  case.  A  writ  of  man- 
damus was  refused.  But  the  case 
does  not  rest  upon,  nor  does  it  do 
violence  to,  the  broad  principles 
which  we  are  asserting.  The  judge' 
refused  to  proceed  because  the  serv- 
ice had  been  made  by  publication, 
when  the  law  made  no  provision  for 
such  manner  of  service  in  that  kind 
of  a  case.  The  court  acted  judicial- 
ly. It  adjudged  a  fact  and  con- 
strued a  law.  It  determined  from 
the  record  that  the  statutes  provid- 
ing for  the  service  of  the  process  of 
the  court  had  not  been  complied 
with.  This  clearly  was  a  matter 
resting  in  error,  and  was  review- 
able by  appeal. 

In  the  case  of  State  ex  rel. 
Murphy  v.  Superior  Ct.  73  Wash. 
507,  131  Pac.  1136,  the  Piper  Case 
was  relied  upon  as  authority.  It 
was  distinguished.  This  case,  in 
our  opinion,  does  not  bear  directly, 
one  way  or  the  other,  upon  the  case 
we  have  at  bar;  for  the  mandamus 
was  sought  to  compel  the  court  to 
proceed  with  the  trial  of  the  case, 
or  to  enter  a  judgment  of  dismissal. 
The  court  had,  to  a  certain  extent, 
exercised  its  jurisdiction. 

It  is  agreed  by  all  text-writers, 
and  has  been  affirmed  by  this  court, 
that  a  writ  of  prohibition  is  the 
counterpart  of  the  writ  of  man- 
date. The  one  is  directed  to  compel 
action ;  the  other  to  prohibit  it. 

In  State  ex  rel.  Wood  v.  Superior 
a.  76  Wash.  27,  135  Pac.  494,  the 
superior  court  was  proceeding  to 
hear  and  determine  a  will  contest, 
which   had   been   begun   after   the 


time  fixed  by.  our  statutes  for  the 
.contest  of  a  will.  In  other  words, 
the  court  had  no  jurisdiction  to 
hear  and  determine.  Proceeding 
upon  the  theory  that  the  question 
raised  by  the  record  rested  in  the 
definition  of  that  term  as  a  thing 
absolute,  and  not  as  resting  in  the 
determination  of  some  fact,  or 
whether  the  court  had  obtained 
jurisdiction  of  the  person  through  a 
proper  compliance  with  the  statutes 
providing  for  the  manner  of  bring- 
ing parties  into  court,  or  acquiring 
Jurisdiction  of  a  subject-matter  ad- 
mittedly within  the  jurisdiction  of 
the  court,  we  said :  ''It  is  contend- 
ed tnat  there  is  a  plain,  speedy,  and 
adequate  remedy  by  appeal,  and  for 
that  reason  the  writ  in  any  event 
should  not  issue.  But  the  law  ap- 
pears to  be  that,  where  the  court  is 
proceeding  with  a  case  without  first 
having  acquired  jurisdiction,  it  pre- 
sents a  proper  case  for  the  invoca- 
tion of  the  writ  of  prohibition. 
White  V.  Superior  Ct.  126  Cal.  245, 
58  Pac.  450 ;  State  ex  rel.  Alladio  v. 
Superior  Ct.  17  Wash.  54,  48  Pac. 
733 ;  State  ex  rel.  Mackintosh  v.  Su- 
perior Ct.  45  Wash.  248,  88  Pac. 
207.  In  the  case  last  cited,  speaking 
of  the  proper  function  of  the  writ, 
it  is  said :  *The  function  of  a  writ 
of  prohibition  is  to  arrest  proceed- 
ings which  are  without,  or  in  ex- 
cess of,  jurisdiction,  and  not  to  re- 
view errors  in  matters  of  procedure 
where  jurisdiction  exists.' " 

But  if,  after  all,  it  be  said  with 
any  assurance  that  we  have  held  to 
the  contrary  of  our  present  posi- 
tion, it  can  be  said  with  the  same 
assurance  that  we  have  as  often 
held  the  other  way.  We  have  not 
always  differentiated  between  in- 
herent power  to  hear  and  power  to 
proceed.  This  has  resulted  in  a 
confusion  in  our  decisions.  With 
this  distinction  preserved,  the  law  is 
clear.  Where  there  is  a  lack  of  in- 
herent jurisdiction  in  the  court  it- 
self, a  writ  of  prohibition  will  lie  to 
restrain  it  from  further  proceed- 
ings; or,  where  the  court  has 
erroneously  decided  that  such  in- 
herent jurisdiction  is  lacking,  man- 
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damus  will  lie  to  compel  it  to  enter- 
tain the  cause,  and  to  hear  and 
determine.  Where,  however,  the 
question  is  whether  the  court,  acting 
within  the  scope  of  its  admitted 
jurisdiction,  has  acquired  jurisdic- 
tion over  the  parties  or  the  particu- 
lar subject-matter,  the  writ  will  not 
issue.  In  such  a  case  the  court  is 
exercising  its  judicial  function  in 
passing  on  the  question,  not  wheth- 
er it  has  inherent  jurisdiction,  but 
whether  it  has  acquired  jurisdiction 
or  a  right  to  proceed  within  the  lim- 
it of  an  admitted  jurisdiction.  If, 
in  the  exercise  of  its  discretion  or 
judgment,  it  commits  error,  the 
proper  remedy  is  by  appeal,  and 
not  by  writ  of  prohibition  or  man- 
damus. Viewed  in  this  light,  the 
decision  in  the  Piper  Case  is  en- 
tirely consistent ;  for  there  the  court 
did  not  hold  that  it  lacked  juris- 
diction inherently,  but  simply  that 
its  jurisdiction  had  not  been  prop- 
erly invoked., 

That  the  court  has  jurisdiction  of 
the  subject-matter  of  this  case,  and 
ought  to  hear  the  petition  of  the  re- 
lator and  enter  a  judgment  upon 
the  issues  tendered  by  the  answer 
of  the  guardian,  we  have  no  doubt. 
Counsel  admits  that  prior  to  the  en- 
actment of  the  Probate  Code  of 
1917  (Laws  1917,  p.  642)  the  court, 
acting  in  probate,  had  jurisdiction 
to  inquire  into  the  sanity  of  a  per- 
son who  had  been  adjudged  to  be 
insane.  Rem.  Code,  §  1671,  which 
was  repealed  by  the  Act  of  1917, 
read  as  follows:  "Whenever  the 
court  shall  receive  information  that 
such  ward  has  recovered  his  rea- 
son, he  shall  immediately  inquire 
into  the  facts,  and,  if  he  finds 
that  such  ward  is  of  sound  mind,  he 
shall  forthwith  discharge  such  per- 
son from  care  and  custody ;  and  the 
guardian  shall  immediately  settle 
his  accounts  and  restore  to  such 
person  all  things  remaining  in  his 
hands  belonging  or  appertaining  to 
such  ward." 

The  Act  of  1915  (Rem.  Code,  § 
5967)  providing  for  the  commit- 
ment of  insane  persons,  provides: 
'Whenever  in  the  judgment  of  the 


superintendent  of  any  hospital  for 
the  insane  any  person  in  his  charge 
shall  have  so  far  recovered  as  to 
make  it  safe  for  such  patient  and 
for  the  public  to  allow  him  to  be  at 
large,  the  superintendent  may  par 
role  such  patient  and  allow  him  to 
leave  such  hospital,  and  whenever 
in  the  judgment  of  the  superintend- 
ent any  patient  under  his  charge  has 
become  sane,  mentally  responsible, 
and  probably  free  from  danger  of 
relapse  or  recurrence  of  mental  un- 
soundness, the  superintendent  shall » 
discharge  such  patient  from  the 
hospital." 

In  the  same  section  it  is  provided 
that  a  judge  of  the  superior  court 
may  recommit  any  person  who  has 
been  paroled  by  the  superintendent 
of  the  hospital.  The  superior  courts 
of  this  state  are  courts  of  general 
jurisdiction.  They  have  power  to 
hear  and  determine  all  matters, 
legal  and  equitable,  and  all  special 
proceedings  known  to  the  common 
law,  except  in  so  far  as  these  pow- 
ers have  been  expressly  denied. 
The  power  of  the  court  to  discharge 
a  person  committed  as  insane  did 
not  depend  upon  the  statute  which 
has  been  repealed.  The  court  had 
inherent  jurisdiction  independent 
of  statute.  The  power  of  a  court  to 
discharge   or   com-  , 

•w»i4.   «•%     i*%«««**v    ^^-m     In»ane    person— 

mit  an  msane  per-  power  ot  court 
son  is  an  inher-  £i.p«IS"  "*''" 
ent  power  of  a 
court  of  equity.  It  is  derived  ex 
necessitate  from  the  common- 
wealth. It  rests  in  the  sovereignty 
just  as  it  rested  in  the  King  at 
common  law,  and  is  exercised  now 
by  a  court  of  equity  just  as  it  was 
then  exercised  through  the  courts  of 
chancery.  If  the  power  is  be- 
stowed upon  another  tribunal  or 
person,  it  does  not  follow  that  the 
court  is  deprived  of  its  jurisdiction. 
For  the  same  reason  of  necessity  it 
is  held  that  the  granted  jurisdic- 
tion is  cumulative  and  concurrent 
with  that  of  a  court  of  chancery. 
Re  Sail,  59  Wash.  539,  140  Am.  St. 
Rep.  885,  110  Pac.  32,  626 ;  14  R.  C. 
L.  554-556;  22  Cyc.  1120.  That  the 
superior  court    has    such    general 
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powers  has  been  held  in  the  follow- 
ing cases:  Moore  v.  Perrott,  2 
Wash.  1,  25  Pac.  906;  Krieschel  v, 
Snohomish  County,  12  Wash.  428, 
41  Pac.  186;  Filley  v.  Murphy,  30 
Wash.  1,  70  Pac.  107;  Reformed 
Presby.  Church  v.  McMillan,  31 
Wash.  643,  72  Pac.  502;  Re  Sail, 
supra;  Re  Ostlund,  57  Wash.  359, 
135  Am.  St.  Rep.  990,  106  Pac. 
1116;  Sloan  v.  West,  63  Wash.  623, 
116  Pac.  272;  Alaska  Bkg.  &  S.  D. 
Co.  V.  Noyes,  64  Wash.  672,  117 
;Pac.  492;  State  ex  rel.  Keasal  v. 
Superior  Ct.  76  Wash.  291, 136  Pac. 
147 ;  Re  Martin,  82  Wash.  226,  144 
Pac.  42;  Ritchie  v.  Trumbull,  89 
Wash.  389,  154  Pac.  816.  If  this  be 
so,  it  follows  that  the  repeal  of  § 
1671  did  not  in  any  way  aflfect  the 
jurisdiction  of  the  court  to  inquire 
into  the  sanity  of  a  person  who  may 
be  committed  or  paroled. 

The  power  of  the  court  to  act  in- 
dependently of  the  statute  is  really 
confessed  by  counsel ;  for  he  grants 
that  the  court  would  have  power  to 
hear  the  issues  tendered  by  the  pe- 
titioner if  he  had  brought  a  habeas 
corpus  proceeding.  If  the  court 
under  its  general  equity  powers  has 
jurisdiction  over  insane  persons, 
the  remedy  or  procedure  is  a  matter 
of  secondary  consideration;  for  a 
court  of  equity  has  power  not  only 
to  decree,  but  to  enforce  its  decrees 
#  in  its  own  way,  in 

conrts-power  to  j^e    abscncc    of    a 

enforce    decrees.      ^    ^     ..  •» 

definite  procedure. 
We  so  held  in  Re  Sail,  supra,  where 
we  upheld  the  appointment  of  a 
guardian  for  the  estate  of  a  non- 
resident ward  in  the  absence  of  any 
statute  or  procedure. 

In  the  case  at  bar  Andrews  was 
not  confined  to  the  hospital,  but 
was  out  on  a  parole  granted  by  one 
of  the  judges  of  the  superior  court 
of  King  county;  and  although  it 
might  be  held  that,  when  an  insane 
person  is  confined  and  in  charge  of 
the  superintendent  of  a  hospital,  he 
might  be  required,  in  the  interest  of 
a  more  orderly  procedure,  to  claim 
his  exemption  from  restraint  by 
first  applying  to  the  superintendent 
of  the  hospital,  it  should  not  be  held 


when  the  petition  shows  that  the 
patient  is  not  so  restrained,  but  is 
at  large  under  a  parole  issued  by 
the  committing  court. 

No  other  question  in  the  case  was 
considered  by  respondent.  We  will 
not,  therefore,  anticipate  them, 
pending  an  appeal  after  a  trial  upon 
the  merits. 

The  writ  will  issue. 

Ellis,  Ch.  J.,  and  Holcomb,  J.,  con- 
cur. 

Mount,  J.,  dissenting: 

I  cannot  agree  that  this  is  a  case 
for  the  issuance  of  the  writ  of  man- 
date.. Our  statute  provides,  at  § 
1014,  Rem.  Code,  that  the  writ 
"may  be  issued  by  any  court,  except 
a  justice's  or  a  police  court,  to  any 
inferior  tribunal,  ...  to  com- 
pel the  performance  of  an  act  which 
the  law  especially  enjoins  as  a  duty 
resulting  from  an  office,  trust  or 
station.     .     .     ." 

And  at  §  1015 :  "The  writ  must 
be  issued  in  all  cases  where  there  is 
not  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of 
law." 

This  coOrt,  in  State  ex  rel.  Miller 
V.  Superior  Ct.  40  Wash.  555,  2 
L.R.A.(N.S.)  395,  111  Am.  St.  Rep. 
925,  82  Pac.  877,  laid  down  the  rule, 
in  accordance  with  the  statute,  that 
these  extraordinary  writs  would 
not  issue  in  cases  where  there  was 
a  plain,  speedy,  and  adequate  rem- 
edy by  appeal.    We  there  said : 

"We  again  announce  the  rule 
that  the  adequacy  of  the  remedy  by 
appeal,  or  in  the  ordinary  course  of 
law,  is  the  test  to  be  applied  by  this 
court,  in  all  applications  for  extraor- 
dinary writs,  and  not  the  mere 
question  of  jurisdiction  or  lack  of 
jurisdiction,  and  that  the  adequacy 
of  the  remedy  by  appeal  does  not 
depend  upon  the  mere  question  of 
delay  or  expense.  There  must  be 
something  in  the  nature  of  the  ac- 
tion or  proceeding  that  makes  it 
apparent  to  this  court  that  it  will 
not  be  able  to  protect  the  rights  of 
the  litigants  or  afford  them  ade- 
quate redress,  otherwise  than 
through  the  exercise  of  this  extraor- 
dinary jurisdiction. 


STATE  EX  REL.  MARTIN  v.  SUPERIOR  COURT. 

(101  Wash.  81,  n%  Poo,  257.) 


681 


"We  desire  to  say,  in  conclusion, 
that  the  court  is  declaring  no  new 
rule  at  ithis  time.  The  rule  now  ad- 
hered to  has  been  the  established 
one  in  this  court  since  the  decision 
in  State  ex  rel.  Townsend  Gas  &  E. 
L.  Co.  V.  Superior  Ct.  20  Wash.  502, 
65  Pac.  933,  and  ever  since  the  an- 
nouncement of  that  decision  the 
court  has  uniformly  treated  the 
cases  cited  by  the  relator  as  over- 
ruled. To  avoid  further  misunder- 
standing, the  cases  of  State  ex  rel. 
Cummings  v.  Superior  Ct.  5  Wash. 
518,  32  Pac.  457,  771 ;  State  ex  rel. 
Campbell  v.  Superior  Ct.  7  Wash. 
306,  34  Pac.  1103;  State  ex  rel.  Al- 
len v.  Superior  Ct.  9  Wash.  668,  38 
Pac.  206,  and  State  ex  rel.  Stock- 
man v.  Superior  Ct.  15  Wash.  366, 
46  Pac.  395,  and  all  other  decisions 
of  this  court  which  make  the  ques- 
tion of  the  jurisdiction  of  the  court 
below  the  sole  test  of  jurisdiction  in 
this  court,  on  applications  of  this 
kind,  are  hereby  overruled." 

It  was  stated  there,  in  language 
as  apt  as  may  be  readily  conceived, 
that  these  extraordinary  writs  will 
not  be  issued  where  there  is  a  plain, 
speedy,  or  adequate  remedy  by  ap- 
peal, and  we  have  steadfastly,  since 
that  time,  held  to  that  rule,  with 
the  possible  exception  of  cases 
where  the  court  has  erred  in  grant- 
ing or  refusing  to  grant  a  change 
of  venue;  and  in  those  cases  we 
have  held  that  the  remedy  by  appeal 
was  inadequate,  and,  for  that  rea- 
son alone,  have  issued  writs  of  man- 
damus and  prohibition.  It  is  not 
claimed  in  this  case,  and  cannot 
reasonably  be  claimed,  that  the  re- 
lator here  does  not  have  an  ade- 
quate remedy  by  appeal.  As  stated 
in  the  majority  opinion,  Mr.  An- 
drews was  adjudged  to  be  insane. 
His  wife  was  appointed  guardian 
of  his  person  and  estate.  After- 
wards, Mr.  Andrews  was  paroled  to 
the  care  of  his  daughter,  who  filed 
an  application  in  the  lower  court, 
alleging  that  his  reason  had  re- 
turned, and  praying  the  court  to  ad- 
judge him  again  sane  and  to  order 
the  guardian  to  turn  his  property 
over  to  him  as  a  sane  person.     In 


answer  to  this  petition  Mrs.  An- 
drews filed  a  demurrer,  and  upon 
the  hearing  of  that  demurrer  the 
trial  court  construed  a  statute 
(Rem.  Code,  §  5967)  to  mean  that 
the  superior  court  did  not  have 
jurisdiction  to  determine  whether 
the  insane  person  was  restored  to 
sanity,  and  for  that  reason  sus- 
tained the  demurrer,  and  was  about 
to  dismiss  the  petition.  If  we  may 
assume  that  the  trial  court  erred  in 
the  construction  of  the  statute  re- 
ferred to,  and  because  of  that  error 
dismissed  the  application,  or  was 
about  to  do  so,  it  is  clear  that  the 
relator  has  as  plain,  speedy,  and  ade- 
quate a  remedy  by  appeal  as  in  any 
other  case.  Suppose  that  the 
simplest  form  of  action  is  brought 
upon  a  promissory  note.  Suppose 
the  defendant  demurs  to  the  com- 
plaint upon  the  ground  that  the 
court  has  no  jurisdiction  over  the 
subject-matter.  Suppose  the  court, 
in  ruling  upon  the  demurrer,  con- 
strues a  statute  and  sustains  the  de- 
murrer to  the  complaint,  and  is 
about  to  dismiss  the  action.  Can  it 
be  said  that  the  plaintiff  in  such 
action  has  no  plain,  speedy,  or  ade- 
quate remedy  by  appeal,  and  there- 
fore may  review  the  error  by  man- 
damus? I  think  not.  And  yet  the 
relator's  remedy  here  is  just  as 
plain,  just  as  speedy,  and  just  as 
adequate  as  in  the  supposed  case.  In 
State  ex  rel.  Langley  v.  Superior  Ct. 
74  Wash.  556,  134  Pac.  173,  where 
we  referred  to  a  former  opinion  in 
that  same  case,  73  Wash.  110,  131 
Pac.  482,  holding  that  certain  or- 
ders could  not  be  reviewed  in  ad- 
vance of  final  judgment,  we  said: 
"The  basis  of  the  majority  opinion 
was  that  the  relators  had  an  ade- 
quate remedy  by  appeal.  This,  in- 
deed, is  the  true  test  in  all  applica- 
tions for  extraordinary  writs.  State 
ex  rel.  Korsstrom  v.  Superior  Ct.  48 
Wash.  671,  94  Pac.  472;  State  ex 
rel.  Carrau  v.  Superior  Ct.  30  Wash. 
700,  71  Pac.  648 ;  State  ex  rel.  Eg- 
bert V.  Bluniberg,  46  Wash.  270,  89 
Pac.  708;  State  ex  rel.  Gabe  v. 
Main,  66  Wash.  381,  119  Pac.  844 ; 
State  ex  rel.   Townsend   Gas  &  E. 
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L.  Co.  V.  Superior  Ct.  20  Wash.  502, 
55  Pac.  933.  The  authorities  are 
unanimous  to  the  effect  that  neither 
a  writ  of  mandate  nor  other  extraor- 
dinary writ  can  be  used  to  per- 
form the  office  of  an  appeal  to  re- 
view the  judicial  action  of  an 
inferior  tribunal." 

There  is  no  showing  in  this  rec- 
ord, and  none  was  attempted  upon 
the  oral  argument,  that  any  emer- 
gency exists,  or  that  there  is  any 
danger  of  any  rights  or  any  prop- 
erty being  lost  by  whatever  delay 
may  occur  upon  an  appeal,  should 
one  be  taken ;  but  the  relator  comes 
here  insisting  that  the  writ  should 
issue  nevertheless.  If  the  writ  may 
issue  in  this  case,  then  it  may  issue 
in  all  cases  where  a  general  demur- 
rer, which  goes  to  the  jurisdiction 
either  of  the  person  or  of  the  sub- 
ject-matter, is  sustained  to  a  com- 
plaint. The  issuance  of  the  writ  in 
this  case  again  opens  the  door  to 
appeals  by  writs  of  mandamus,  and 
not  in  the  ordinary  way.  This  is 
what  we  sought  to  avoid  when  we 
announced  the  rule  in  State  ex  rel. 
Miller  v.  Superior  Ct.  40  Wash. 
555,  2  L.R.A.(N.S.)  395,  111  Am. 
St.  Rep.  925,  82  Pac.  877.  I  agree 
that  jurisdiction  is  the  power  to 
hear  and  determine  causes.  The 
trial  court  exercised  that  power.  It 
decided  the  case  upon  a  question  of 
law.  If  that  decision  was  erron- 
eous, it  may  be  reviewed  by  ordi- 
nary appeal.  If  the  decision  was 
right,  it  disposes  of  the  case.  I 
agree  that  the  office  of  the  writ  of 
mandamus  is  to  compel  inferior 
tribunals  to  exercise  their  jurisdic- 
tion. The  lower  tribunal  has  acted 
in  this  case,  and  exercised  its  juris- 
diction. I  agree  that  prior  to  State 
ex  rel.  Miller  v.  Superior  Ct.  supra, 
this  court  had  issued  writs  of  man- 


damus where  there  was  a  remedy 
by  appeal.  But,  as  stated  in  that 
case,  all  those  decisions  were  over- 
ruled where  the  question  of  juris- 
diction of  the  court  below  was  the 
sole  test  of  jurisdiction  in  this  court, 
and  the  quotation  from  the  Langley 
Case,  supra,  shows  that  the  rule  has 
been  adhered  to  where  there  was  a 
remedy  by  appeal.  The  general  rule 
in  other  states  may  be  that  errors 
of  this  kind  may  be  reviewed  by  a 
writ  of  mandamus,  but  that  is  not 
the.  rule  in  this  court,  and  we  have 
frequently  so  held,  because  the  stat- 
ute of  this  state  controls,  and  pro- 
vides that  such  writs  may  be  issued 
only  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  by  ap- 
peal. In  the  cases  referred  to  in  the 
majority  opinion,  even  in  State  ex 
rel.  Martin  v.  Superior  Ct.  97  Wash. 
358,  L.R.A.1917F,  905,  166  Pac. 
630,  which  was  a  change  of  venue 
case,  we  concluded  that  there  was 
no  plain,  speedy,  and  adequate 
remedy  by  appeal,  and  for  that  rea- 
son write  were  issued.  I  would 
readily  concede  in  this  case  that,  if 
there  was  no  adequate  remedy,  by 
appeal,  then  it  would  be  a  proper 
case  for  the  issuance  of  the  writ.  I 
agree,  of  course,  that  the  extraor- 
dinary writ  of  prohibition  or  man- 
damus may  be  a  speedy  and  easy 
way  of  reviewing  errors  which  oc- 
cur in  the  trial  court,  but  until  the 
majority  opinion  becomes  the  law 
and  reads  out  of  the  statute  §  1015, 
as  it  undoubtedly  does,  and  over- 
rules State  ex  rel.  Miller  v.  Supe- 
rior Ct.  supra,  and  numerous  other 
cases  holding  to  the  same  effect,  I 
must  withhold  my  concurrence  in 
that  practice. 

Parker,  J.,  concurs  with  Mount,  J. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Mandamus  to  compel  court  to  assume  or  exercise  jurisdiction  where  it  has 
erroneously  dismissed  the  cause  or  refused  to  proceed  on  the  ground  of 
supposed  lack  of  jurisdiction. 


I.  General  rule,  583. 
II.  Judicial  statements  of  rule,  586. 
III.  Doctrine  limiting  rule  to  ab  initio  re- 
fusal of  jurisdiction,  592. 


IV.  As  affected  by  question  whether  de- 
cision rests  on  a  ruling  of  law  or 
a  determination  of  fact,  599. 
V.  Existence  of  ather  remedies,  600. 
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On  mandamus  where  the  cause  has 
been  erroneously  dismissed  for  insuf- 
ficiency or  lack  of  service,  see  note  to 
Speckert  v.  Ray,  post,  610.  • 

On  inadequacy  of  remedy  by  appeal 
or  writ  of  error  as  affecting  right  to 
mandamus  to  inferior  court,  see  note 
to  Eetchum  Goal  Co.  v.  District  Ct. 
post»  632. 

On  mandamus  to  compel  court  to 
reinstate  or  proceed  with  a  hearing 
in  an  appeal  that  it  has  erroneously 
dismissed,  see  note  to  Floyd  v.  Sixth 
Judicial  Dist.  Ct.  post,  656. 

I.  Oeneral  rule* 

The  elementary  rule  that,  subject  to 
certain  limitations  or  conditions,  man- 
damus will  lie  for  the  purpose  of  set- 
ting inferior  courts  in  motion  when  it 
is  their  duty  to  act  and  action  has 
been  either  refused  or  unreasonably 
delayed,  is  here  assumed.  Another 
rule,  which  may  be  treated  as  one  of 
the  limitations  or  conditions  to  which 
the  general  rule  is  subject,  must  also 
be  here  assumed,  i.  e.,  mandamus  can- 
not be  invoked  where  the  effect  of  its 
issue  would  be  to  substitute  the  com- 
mand of  the  superior,  for  the  judicial 
discretion  of  the  inferior,  tribunal. 
Such  is  ordinarily  the  result  if  the 
inferior  court  has  already  acted  ju- 
dicially, and  cannot  comply  with  the 
mandate  without  a  modification  or  re- 
versal of  its  judgment,  decree,  or  or- 
der. A  question  raised  by  the  subject 
of  this  annotation  arises  at  this 
point.  Is  a  dismissal  of  a  cause,  or  a 
refusal  to  proceed  therein,  on  the 
ground  that  the  court  lacks  jurisdic- 
tion, such  a  judicial  act?  If  it  is, 
such  a  case  would  seem  to  fall  with- 
in the  second  rule,  and  mandamus 
would  not  lie  to  compel  the  court  to 
act  if  it  had  erroneously  dismissed  the 
cause,  or  had  refused  to  proceed 
therein  for  supposed  lack  of  jurisdic- 
tion. On  the  other  hand,  the  conclu- 
sion that  mandamus  will  always  lie 
in  such  a  case  does  not  necessarily 
follow  the  holding  that  the  case  is  not 
within  the  second  rule,  there  being 
other  conditions  or  limitations  to  the 
first  rule. 

No  decisions,  holding  that  a  dis- 
missal or  a  refusal  to  proceed  on  the 
ground  that  the  court  lacks  jurisdic- 


tion is  in  every  case  a  judicial  act 
within  the  meaning  of  the  second  rule, 
have  been  found.  In  only  a  few  deci- 
sions cited  herein  is  this  question  dis- 
cussed, and  in  those  there  is  consid- 
erable difference  of  opinion  as  to  the 
guiding  rules  for  determining  which 
cases  are,  and  which  are  not,  within 
the  second  rule.  So,  it  may  be  said 
that  all  Courts  recognize  the  sound- 
ness of  the  general  rule  that  man- 
damus will  lie  to  compel  an  inferior 
court  to  take  jurisdiction,  where  it 
has  refused  from  the  beginning  to  do 
so  on  the  ground  that  it  lacks  juris- 
diction ;  but  a  few  courts  refuse  to 
issue  the  writ  if  the  inferior  court  has 
judicially  determined  that  it  has  no 
jurisdiction,  and  the  courts  are  not 
agreed  upon  the  extent  to  which  the 
rule  may  be  limited  by  other  elements, 
such  as  the  existence  of  a  right  to  an 
appeal  or  writ  of  error. 

In  the  reported  case  (State  ex  rel. 
Martin  v.  Superior  Ct.  ante,  572)  the 
court  makes  a  distinction  between 
cases  in  which  the  inferior  tribunal 
decided  that  it  had  no  inherent  juris- 
diction (jurisdiction  over  the  subject- 
matter),  and  those  in  which  it  held 
that  it  lacked  jurisdiction  to  proceed 
in  the  particular  case,  because  of  de- 
fective service,  etc.  While  this  posi- 
tion may  be  supported  by  a  few 
authorities,  it  would  appear  to  be  op- 
posed in  a  practical  way  to  the  weight 
of  authority,  at  least,  so  far  as  the 
latter  part  of  the  proposition  goes. 
See  note  to  Speckert  v.  Ray,  above  re- 
ferred to. 

Other  courts  have  adopted  the  the- 
ory that,  if  the  question  pf  jurisdic- 
tion before  the  inferior  court  was  one 
of  fact,  mandamus  will  not  lie ;  but  if 
it  was  purely  a  question  of  law,  then 
there  is  no  discretion  exercised,  and 
mandamus  will  be  issued  if  the  deci- 
sion was  erroneous.  See  cases  cited 
*  to  this  point,  infra. 

There  is  a  larger  group  of  cases,  but 
yet  a  comparatively  small  number,  in 
which  the  courts  apparently  adopt  the 
theory  that  the  time  and  manner  in 
which  the  question  of  jurisdiction 
came  before  the  inferior  court  are  de- 
cisive of  the  question.  If  the  court 
refuses  from  the  beginning  to  take 
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jurisdiction  of  a  case,  upon  the  mis- 
take^i  theory  that  it  has  no  jurisdic- 
tion, mandamus  will  lie  to  compel  it 
to  proceed,  but  if  it  takes  jurisdiction, 
and  upon  a  plea  to  the  jurisdiction,  or 
in  some  other  way,  judicially  deter- 
mines, although  erroneously,  that  it 
has  no  jurisdiction,  mandamus  will 
not  lie.  See  cases  cited,  infra.  It 
should  be  noted  that  the  United  States 
cases  cited  to  this  proposition,  infra, 
seem  to  be  based  largely  upon  the  fact 
that  under  the  Federal  practice  an 
appeal  or  writ  of  error  is  available  to 
the  complainant  in  the  latter  class  of 
cases.    See  cases  cited,  V.  infra. 

Although  the  application  of  the 
rule  that  mandamus  lies  to  compel  an 
inferior  court  to  exercise  jurisdiction, 
when  it  has  erroneously  decided  that 
it  does  not  have  jurisdiction,  is  by 
many  courts  subjected  to  various  lim- 
itations and  conditions,  practically  all 
courts  uphold  the  general  rule  itself. 

United  States. — Ex  parte  Bradstreet 
(1833)  7  Pet.  647,  8  L.  ed.  815;  Knick- 
erbocker Ins..  Co.  V.  Comstock  (1873) 
16  Wall.  258,  21  L.  ed.  493 ;  Chicago  & 
A.  R.  Co.  V.  Wiswall  (1875)  23  Wall. 
507,  23  L.  ed.  103;  Ex  parte  Schollen- 
berger  (1878)  96  U.  S.  369,  24  L.  ed. 
853  (see  5  W.  N.  C.  405,  Fed.  Cas.  No. 
12,475a,  in  connection) ;  Ex  parte 
Brown  (1886)  116  U.  S.  401,  29  L.  ed. 
676,  6  Sup.  Ct.  Rep.  587  (rule  not  ap- 
plied);  Ex  parte  Parker  (1887)  120 
U.  S.  737,  80  L.  ed.  818,  7  Sup.  Ct. 
Rep.  767;  Re  Parker  (1889)  131  U,  S. 
221,  33  L.  ed.  123,  9  Sup.  Ct.  Rep.  708 ; 
Re  Pennsylvania  Co.  (1890)  137  U.  S. 
451,  34  L.  ed.  738,  11  Sup.  Ct.  Rep. 
141  (rule  not  applied;  see  also  Rose's 
Notes  to  these  cases) ;  Re  Hohorst 
(1893)  150  U.  S.  653,  37  L.  ed.  1211,  14 
Sup.  Ct.  Rep,  221;  Re  Grossmayer 
(1900)  177  U.  S.  48,  44  L.  ed.  665,  20 
Sup.  Ct.  Rep.  535  (rule  not  applied) ; 
Re  Connaway  (1900)  178  U.  S.  421,  44 
L.  ed.  1134,  20  Sup.  Ct.  Rep.  951;  Re 
Simmons  (1918)  247  U.  S.  231,  62  L. 
ed.  1094,  38  Sup.  Ct.  Rep.  497 ;  Finn  v. 
Hoyt  (1892)  52  Fed.  83;  United  States 
ex  rel.  Mudsill  Min.  Co.  v.  Swan 
(1895)  13  C.  C.  A.  77,  31  U.  S.  App. 
112,  65  Fed.  647  (rule  not  applied). 

Arkansas.  —  Gilbert  v.  Shaver 
(1909)  91  Ark.  231,  120  S.  W.  833. 


California.— Beguhl  v.  Swan  (1870) 
89    Cal.    411;    Levy   v.    Superior    Ct. 

(1885)  66  Cal.  292,  5  Pac.  853  (rule 
not  applied) ;  Temple  v.  Superior  Ct. 

(1886)  70  Cal.  211,  11  Pac.  699;  Aid- 
rich  V.  Superior  Ct.  (1901)  135  Cal. 
12,  66  Pac.  846  (rule*  not  applied)  ; 
Cahill  V,  Superior  Ct.  (1904)  145  CaL 
42,  78  Pac.  467;  De  La  Beckwith  v. 
Superior  Ct.  (1905)  146  Cal.  496,  80 
Pac.  717;  San  Francisco  Gas  &'E.  Co. 
V.  Superior  Ct.  (1908)  155  Cal.  30,  99 
Pac.  359,  17  Ann.  Cas.  933;  Golden 
Gate  Tile  Co.  v.  Superior  Ct.  (1911) 
159  Cal.  474,  114  Pac.  978;  Scott  v. 
Shields  (1908)  8  Cal.  App.  12,  96  Pac. 
385;  Hill  v.  Superior  Ct.  (1911)  15 
Cal.  App.  307,  114  Pac.  805;  Blake  v. 
Superior  Ct.  (1911)  v  17  CaL  App.  51, 
118  Pac.  448;  Widrin  v.  Superior  Ct. 
(1911)  17  Cal.  App.  93,  118  Pac.  550; 
Moch  V.  Superior  Ct.  (1919)  —  Cal. 
App.  — ,  179  Pac.  440. 

Dakota. — Territory  ex  rel.  Travel- 
ers' Ins.  Co.  V.  Judge  of  District  Ct. 
(1888)  5  Dak.  275,  38  N.  W.  429. 

Florida.  —  Ex  parte  Henderson 
(1855)  6  Fla.  "279;  Anderson  v.  Brown 
(1855)  6  Fla.  299;  State  ex  rel.  Col- 
cord  V.  Young  (1893)  31  Fla.  594,  19 
L.R.A.  636,  34  Am.  St.  Rep.  41,  12  So. 
673  (arguendo) ;  State  ex-  rel.  Turner 
V.  Hocker  (1895)  36  Fla.  358,  18  So 
767;  State  ex  rel.  Birmingham  Trust 
&  Sav.  Co.  V.  Reeves  (1902)  44  Fla. 
179,  32  So.  814;  State  ex  rel.  Duke  v. 
Wills  (1905)  49  Fla.  380,  38  So.  289; 
Crump  V.  Branning  (1917)  —  Fla.  — , 
77  So.  228;  State  ex  rel.  Hopps  v. 
Home  (1918)  —  Fla.  — ,  77  So.  672. 

Idaho.— Hill  v.  Morgan  (1904)  9 
Idaho,  718,  76  Pac.  323;  Fox  v.  Flynn 
(1915)  27  Idaho,  580,  150  Pac.  44. 

Kansas. — State  ex  rel.  Morris  v. 
Webb  (1886)  34  Kan.  710,  9  Pac.  770; 
Emporia  v.  Randolph  (1895)  56  Kan. 
117,  42  Pac.  376. 

Kentucky.— Hoke  v.  Com.  (1881)  79 
Ky.  567;  Com.  v.  Newell  (1902)  114 
Ky.  419,  71  S.  W.  4. 

Louisiana. — State  ex  rel.  Cobb  v. 
Judges    of    Circuit    Ct.    of    Appeals 

(1880)  32  La.  Ann.  774;  State  ex  rel. 
McGee  v.  Judges  of  Ct.  of  Appeals 

(1881)  33  La.  Ann.  180;  State  ex  rel. 
Harper  v.  Judges  of  Ct.  of  Appeals 
(1881)  33  La.  Ann.  358;  State  ex  rel. 
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New  Orleans  Merchants'  Mut.  Ins. 
Co.  V.  Mayo  (1881)  33  La.  Ann.  1070; 
State  ex  rel.  Winter  v.  Judges  of  Ct. 
of  Appeals  (1881)  33  La.  Ann.  1096; 
State  ex  rel.  Davidson  v.  Judges  of  Ct. 
of  Appeals  (1885)  37  La.  Ann.  109; 
State  ex  rel.  Lacaze  y.  Judges  of  Ct. 
of  Appeals  (1890)  42  La.  Ann.  1087, 
8  So.  267;  State  ex  rel.  Beauvais  v. 
Judges  of  Ct.  of  Appeals  (1896)  48 
La.  Ann.  672,  19  So.  617;  State  ex  rel. 
Grunewald  v.  Judges  of  Ct.  of  Appeals 
(1901)  105  La.  217,  29  So.  816;  Rey- 
nolds v.  Carroll  (1905)  114  La.  610,  38 
So.  470;  McClenny  v.  Webb  (1905) 
114  La.  779,  38  So.  558. 

Michigan. — ^People  ex  rel.  Hosie  v. 
Judges  of  Wayne  Circuit  Ct.  (1871) 
22  Mich.  493;  People  ex  rel.  Comstock 
V.  Judge  of  Wayne  Circuit  Ct.  (1874) 
30  Mich.  98;  People  ex  rel.  Burns  v. 
Judge  of  Superior  Ct.  (1879)  40  Mich. 
630;  People  ex  rel.  Robinson  v.  Swift 
(1886)  59  Mich.  529,  26  N.  W.  694; 
Coot  y.  Willett  (1892)  98  Mich.  304, 
53  N.  W.  395;  Brown  v.  Pontiac  Mi^. 
Co.  (1895)  105  Mich.  653^  63  N.  W. 
1000;  Taylor  v.  Montcalm  Circuit 
Judge  (1900)  122  Mich.  692,  81  N.  W. 
865. 

Minnesota. — State  ex  rel.  Prall  v. 
District  Ct.  (1914)  126  Minn.  501,  148 
N.  W.  463,  Ann.  Cas.  1915D,  198  (low- 
er court  thought  its  jurisdiction  dis- 
cretional). 

Missouri. — Costello  v.  St.  Louis  Cir- 
cuit Ct.  (1859)  28  Mo.  259  (rule  recog- 
nized but  not  applied) ;  State  ex  rel. 
Harris  v.  Laughlin  (1882)  75  Mo.  358; 
State  ex  rel.  Monnet  Mill.  Co.  v.  Ne- 
ville (1900)  157  Mo.  386,  51  L.R.A. 
95,  57  S.  W.  1012;  State  ex  rel.  Title 
Guaranty  &  T.  Co.  v.  Broaddua  (1908) 
210  Mo.  1,  108  S.  W.  544;  State  ex  rel. 
Weichart  v.  County  Ct.  (1911)  236  Mo. 
140,  139  S.  W.  125 ;  State  ex  rel.  Mod- 
ern Woodmen  v.  Broaddus  (1912)  239 
Mo.  359,  143  S.  W.  455;  State  ex  rel. 
McDermott  Realty  Co.  v.  McElhinney 
(1912)  246  Mo.  44,  151  S.  W.  457; 
State  ex  rel.  Snow  Steam  Pump  Works 
V.  Homer  (1913)  249  Mo.  58,  155  S. 
W.  405;  State  ex  rel.  Fleming  v. 
Shackelford  (1914)  263  Mo.  52,  172 
S.  W.  347;  State  ex  rel.  Knisely  v. 
Holtcamp  (1915)  266  Mo.  347,  181  S. 
W.  1007  •  State  ex  rel.  Newell  v.  Cave 


(1917)  272  Mo.  653,  199  S.  W.  1014, 
writ  of  error  dismissed  in  (1918)  246 
U.  S.  650,  62  L.  ed.  921,  38  Sup.  Ct. 
Rep.  334. 

Montana. — State  ex  rel.  Mathews  v. 
Eddy  (1891)  10  Mont.  311,  25  Pac. 
1032;  State  ex  rel.  Kellogg  v.  District 
Ct  (1893)  13  Mont.  370,  34  Pac.  298; 
State  ex  rel.  Northern  P.  R.  Co.  v.  Loud 
(1900)  24  Mont.  428,  62  Pac.  497. 

Nevada.  —  Cavanaugh  v.  Wright 
(1866)  2  Nev.  166;  Floral  Springs  Wa- 
ter Co.  V.  Rives  (1880)  14  Nev.  431; 
Floyd  V.  Sixth  Judicial  Dist.  Ct.  post, 
646;  State  ex  rel.  Howe  v.  Moran 
(1914)  37  Nev.  404,  142  Pac.  534. 

New  York.— Re  Runk  (1911)  200 
N.  Y.  447,  94  N.  E.  363 ;  People  ex  rel. 
Acritelli  v.  Foster  (1903)  40  Misc.  19, 
81  N.  Y.  Supp.  212,  affirmed  in  (1903) 
87  App.  Div.  193,  84  N.  Y.  Supp.  97; 
Kelsey  v.  Church  (1906)  112  App.  Div. 
408,  98  N.  Y.  Supp.  535. 

North  Dakota.— State  ex  rel.  Heffron 
V.  District  Ct.  (1913)  26  N.  D.  32,  143 
N.  W.  143. 

Ohio.— Re  Turner  (1832)  5  Ohio, 
542;  State  ex  rel.  Snell  v.  McCarty 
(State  ex  rel.  Funck  v.  McCarty) 
(1895)  52  Ohio  St.  363,  27  L.R.A.  534, 
39  N.  E.  1041;  State  ex  rel.  Smith  v. 
Smith  (1903)  69  Ohio  St.  196,  68  N. 
E.  1044. 

Oklahoma.  —  Higgins  v.  Brown 
(1907)  20  Okla.  355,  94  Pac.  703. 

Texas.— Schultze  v.  McLeary  (1889) 
73  Tex.  92,  11  S.  W.  924;  Cox  v.  High- 
tower  (1898)  19  Tex.  Civ.  App.  536, 
47  S.  W.  1048. 

Utah.— State  v.  Hart  (1899)  19 
Utah,  438,  57  Pac.  415;  State  ex  rel. 
Neilson  v.  Third  Judicial  Dist.  Ct. 
(1909)  36  Utah,  223,  102  Pac.  868; 
State  ex  rel.  Barnes  v.  Second  Dist. 
Ct.  (1909)  36  Utah,  396,  104  Pac.  282 
(rule  not  applied) ;  H.  L.  Griffin  Co. 
V.  Howell  (1911)  38  Utah,  357,  113 
Pac.  326;  Ketchum  Coal  Co.  v.  District 
Ct.  post,  619 ;  Christensen  v.  Christen- 
sen,  post,  641. 

Vermont.  —  Woodstock  v.  Gallop 
(1856)  2&Vt.  587. 

Virginia.— Cowan  v.  Fulton  (1873) 
23  Gratt.  579;  Kent  v.  Dickinson 
(1875)  25  Gratt.  817;  Richardson  v. 
Farrar  (1892)  88  Va.  760,  15  S.  E. 
117;    Valley    Turnp.    Co.    v.    Moore 
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(1902)  100  Va.  702,  42  S.  E.  675  (ar- 
guendo). 

Washingrton. — State  ex  rel.  Shannon 
V.  Hunter  (1891)  3  Wash.  92,  27  Pac. 
1076 ;  State  ex  rel.  Hill  v.  Lichtenberg 
(1892)  4  Wash.  553,  30  Pac.  659;  State 
ex  rel.  Smith  v.  Parker  (1895)  12 
Wash.  685,  42  Pac.  113;  State  ex  rel. 
Smith  V.  McClinton  (1897)  17  Wash. 
45,  48  Pac.  740;  State  ex  rel.  Town- 
send  Gas  &  E.  L.  Co.  v.  Superior  Ct. 
(1899)  20  Wash.  502,  55  Pac.  983  (rule 
not  applied) ;  State  ex  rel.  Strohl  v. 
Superior  Ct.  (1899)  20  Wash.  545,  45 
L.R.A.  177,  56  Pac.  85;  State  ex  rel. 
McDonald  v.  Steiner  (1906)  44  Wash. 
150,  87  Pac.  66  (dictum). 

West  Virgriiiia. — ^Wheeling  Bridge 
&  Terminal  R.  Co.  v.  Paull  (1894)  39 
W.  Va.  142,  19  S.  E.  551. 

England. — Reg.  v.  Leicester  Free- 
men (1850)  15  Q.  B.  671,  117  Eng. 
Reprint,  613,  14  Jur.  914,  19  L.  J.  Q. 

B.  N.  S.  413 ;  Re  Brighton  Intercepting 
Sewers  Bd.  (1882)  L.  R.  9  Q.  B.  Div. 
723;  Rex  v.  Justices  of  Kent  (1811) 
14  East,  395,  104  Eng.  Reprint,  653; 
Reg.  V.  Bingham  (1843)  4  Q.  B.  877, 
114  Eng.  Reprint,  1127,  3  Eng.  Ry.  & 

C.  Cas.  390;  Reg.  v.  Phillimore  (1884) 
51  L.  T.  205,  L.  R.  14  Q.  B.  Div.  474, 
note,  32  Week.  Rep.  593,  48  J.  P.  774 ; 
Reg.  V.  Richards    (1851)   20  L.  J.  Q. 

B.  N.  S.  351,  2  Lowndes  M.  &  P.  263; 
Reg.  V.  Judge  of  Southampton  County 
Ct.  (1891)  65  L.  T.  N.  S.  320;  Reg.  v. 
Percy  (1873)  L.  R.  9  Q.  B.  64,  43  L. 
J.  Mag.  Cas.  N.  S.  45,  22  Week.  Rep. 
72. 

Canada.— Re  McKenzie  (1871)  31  U. 

C.  Q.  B.  1;  Re  Allan  (1885)  10  Ont. 
Rep.  110;  Re  Norris  (1897)  28  Ont. 
Rep.  636;  Re  Sawyer  Massey  Co. 
(1897)  28  Ont.  Rep.  662;  Rex  v.  Mee- 
han  (1902)  3  Ont.  L.  Rep.  567;  Green 
V.  Crawford  (1910)  21  Ont.  L.  Rep. 
36. 

The  subject  of  this  annotation  ex- 
cludes cases  in  which  the  writ  was 
refused  on  the  ground  that,  in  the 
opinion  of  the  superior  court,  the  in- 
ferior court  was  correct  in  holding 
that  it  had  no  jurisdiction.  But 
there  are  a  few  such  cases  sometimes 
cited  erroneously  as  opposed  to  the 
general  rule  as  above  stated.  Ex 
parte  Goldthwaite  (1898)  120  Ala.  481, 


24  So.  389;  State  ex  rel.  Grunewald 
V.  Judges  of  Ct.  of  Appeals  (1901) 
105  La.  217,  29  So.  816;  State  ex  rel. 
McGee  v.  Judges  of  Ct.  of  Appeals 
(1881)  33  La.  Ann.  180;  State  ex  rel. 
Suberville  v.  Judges  of  Ct.  of  Appeals 
(1893)  45  La.  Ann.  1319,  14  So.  118; 
State  ex  rel.  Liggins  v.  Judges  of  First 
Circuit  Ct.  of  Appeals  (1895)  47  La. 
Ann.  1516,  18  So.  510;  State  ex  rel. 
Mutual  Nat.  Bank  v.  Judges  of  Ct.  of 
Appeals  (1897)  49  La.  Ann.  1084,  22 
So.  193;  First  Nat.  Bank  v.  Rowland 
(1907)  45  Tex.  Civ.  App.  3,  99  S.  W. 
1043;  State  ex  rel.  Barnes  v.  Second 
Dist.  Ct.  (1909)  36  Utah,  396,  104  Pac. 
282 ;  United  States  ex  rel.  Mudrill  Min. 
Co.  V.  Swan  (1895)  13  C.  C.  A.  77,  31 
U.  S.  App.  112,  65  Fed.  647 ;  Ex  parte 
Des  Moines  &  M.  R.  Co.  (1881)  103 
U.  S.  794,  26  L.  ed.  461  (see  also 
Rose's  Notes  to  this  case)  ;  Re  Gross- 
mayer  (1900)  177  U.  S.  48,  44  L.  ^d. 
665,  20  Sup.  Ct.  Rep.  535. 

Where  a  court  refuses  to  determine 
a  cause,  and  erroneously  orders  it 
stricken  from  the  calendar  for  sup- 
posed lack  of  jurisdiction,  without 
having  assumed  jurisdiction,  manda- 
mus will  lie  to  compel  it  to  determine 
the  cause  on  the  merits.  Beguhl  v. 
Swan  (1870)  39  Cal.  411. 

II,  Judicial  statements  of  rule. 

In  San  Francisco  Gas  &  E.  Co.  v. 
Superior  Ct.  (1908)  155  Cal.  30,  99 
Pac.  359,  17  Ann.  Cas.  933,  supra, 
where  mandamus  was  issued  to  compel 
an  inferior  court  to  issue  a  commis- 
sion to  take  the  deposition  of  a  wit- 
ness for  possible  use  by  complainant 
as  defendant  in  a  civil  suit  which  was 
pending  in  the  supreme  court  on  ap- 
peal from  a  refusal  to  grant  a  new 
trial,  the  court  said:  "To  the  grant- 
ing of  this  relief  it  is  objected,  in  the 
first  place,  that  the  order  of  the  su- 
perior court  denying  petitioner's  mo- 
tion for  a  commission  was  an  order 
made  after  final  judgment  in  the  ac- 
tion of  Linforth  v.  Gas  Co.,  and  as 
such  is  reviewable  on  appeal  (Code 
Civ.  Proc.  §  963) ;  and,  since  appeal 
is  a  plain,  speedy,  and  adequate  rem- 
edy, that  mandamus  will  not  lie  (Code 
Civ.  Proc.  §  1086).  This  position  as- 
sumes that  the  superior  court  had  ju- 
risdiction to  make  the  order  sought 
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(if  the  law  warrants  such  an  order), 
and  that  its  ruling  upon  the  motion 
was  reviewable  for  error.  It  is  stat^ 
ed,  however,  that  the  order  was  denied 
upon  the  ground  of  want  of  jurisdic- 
tion, and  if  that  view  is  correct  an 
appeal  would  have  been  fruitless. 
The  only  possible  remedy  for  the  pe- 
titioner would  have  been  an  original 
proceeding  in  this  court,  where  the 
cause  was  pending  on  appeal." 

In  State  ex  ral.  Harris  v.  Laughlin 
(1882)  75  Mo.  858,  cited  supra,  the 
court  said:  "The  peculiar  character 
of  the  order  made  by  the  criminal 
court  in  sustaining  the  plea  to  its 
jurisdiction  relieves  us  of  the  neces- 
sity of  examining  and  deciding  many 
points  which  were  presented  in  the 
oral  argument,  and  are  to  be  found  in 
the  briefs  of  counsel,  based  upon  the 
supposition  that  the  indictment  pend- 
ing in  the  criminal  court  had  been 
finally  disposed  of.  By  reference  to 
the  order  of  the  court,  however,  it  will 
be  observed  that  the  indictment  has 
not  been  quashed,  nor  adjudged  de- 
fective or  insufficient;  neither  has 
the  prosecution  been  dismissed,  nor 
have  the  defendants  been  discharged. 
The  true  and  only  legal  construction 
which  can  be  given  to  the  order  made 
by  the  criminal  court  is  that  the  court 
has  stricken,  the  case  from  the  docket, 
and  refuses  to  proceed  with  the  trial,  * 
although  the  indictment  is  still  pend- 
ing in  that  court;  for  the  order  to 
transfer  the  indictments  to  the  court 
of  criminal  correction  is  wholly  with- 
out warrant  of  law,  and  utterly  void. 
The  criminal  court  could  not  devest 
itself  of  jurisdiction  by  any  such  or- 
der, and  the  indictment  is  still  pend- 
ing in  that  court  notwithstanding  that 
order.  The  simple  fact  that  the  plea 
to  the  jurisdiction  is  sustained  does 
not  finally  dispose  of  the  case;  and 
if  the  criminal  court  has  jurisdiction 
of  the  oifense  charged,  we  will  com- 
pel the  judge  thereof  to  proceed  with 
the  cause,  although  he  may  be  of  opin- 
ion that  his  court  has  no  jurisdiction,  ' 
and  80  alleges  in  his  return.  We  are 
all  of  opinion  that  this  is  a  proper  case 
in  which  to  issue  the  writ  of  manda- 
mus, provided  the  criminal  court  has 
jurisdiction   of   the   offense   charged. 


Whether  it  has  jurisdiction  depends 
upon  whether  the  offense  charged  is 
a  felony,  and  whether  said  offense  is 
a  felony  depends  upon  the  constitu- 
tionality of  the  Act  of  March  9th,  1881, 
above  referred  to." 

In  State  ex  rel.  McDermott  Realty 
Co.  V.  McElhinney  (191$)  246  Mo.  44, 
151  S.  W.  457,  where  tide  circuit  court 
had,  on  a  petition  for  a  private  road 
reaching  that  court  on  appeal,  ap- 
pointed commissioners  who  had  made 
a  report  to  the  court,  and  it  had  set 
aside  the  report  and  refused  to  ap- 
point other  commissioners,  or  proceed 
further  with  the  case  for  supposed 
lack  of  jurisdiction,  based  upon  its 
finding  that  the  original  petition  in 
the  lower  court  did  not  set-out  that 
the  petitioners  were  inhabitants  of  the 
state,  the  supreme  court,  in  issuing 
a  mandamus  to  compel  the  circuit 
court  to  proceed,  said :  "We  have  held 
that  the  circuit  court  was  possessed 
of  jurisdiction,  and  as  respondent  re- 
fused to  appoint  new  commissioners 
and  did  not  proceed  with  the  cause, 
and  as  no  final  judgment  from  which 
an  appeal  would  lie  was  entered,  re- 
lators are  entitled  to  relief.  State  ex 
rel.  Kansaa  City  v.  Field  (1891)  107 
Mo.  450, 17  S.  W.  896.  The  alternative 
writ  commanded  that  the  respondent 
'assume  jurisdiction  of  the  cause  of 
petitioners  in  their  application  for  a 
private  roadway  of  necessity,  and 
make  an  order  appointing  new  com- 
missioners with  like  powers  and  duties 
as  the  former  commissioners,  or  to 
order  the  former  commissioners  to 
again  proceed  with  the  duties  enjoined 
upon  them  in  their  order  of  appoint- 
ment, or  show  cause,  etc.  It  is  not 
the  function  of  a  writ  of  mandamus 
to  direct  the  course  of  judicial  action 
in  a  given  cause,  but  the  writ  may 
issue  to  compel  a  respondent  clothed 
with  judicial  power  to  proceed  with 
the  cause.  The  alternative  writ  com- 
manded action  in  excess  of  that  au- 
thorized in  this  proceeding,  and  there- 
fore a  peremptory  writ  should  be 
issued,  commanding  respondent,  as 
judge  of  the  circuit  court  of  St.  Louis 
county,  to  assume  jurisdiction  of  the 
cause  and  to  proceed  in  the  exercise 
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thereof  to  final  judgment.     It  is  so 
ordered." 

In  State  ex  rel.  Fleming  v.  Shackel- 
ford (1914)  263  Mo.  52,  172  S.  W.  347, 
the  court  gave  a  good  exposition  of 
the  position  which  nearly  all  courts 
have  taken  on  the  question,  when  it 
said:  "We  c^o  not  gainsay  the  rule 
that  mandamus^  will  not  lie  to  compel 
the  doing  of  a  thing  which  has  been 
done.  If  this  record  would  bear  the 
construction  that  Judge  Shackelford, 
in  passing  upon  relator's  application 
for  a  partial  distribution  of  his  es- 
tate, was  of  the  opinion  that  he  had 
the  jurisdiction,  or,  in  other  words, 
the  power  and  right,  to  exercise  his 
discretion  at  the  time,  and  so  recog- 
nized his  said  power  and  right,  did 
by  his  order  undertake  to  exercise  his 
judicial  discretion  in  the  matter,  then 
this  writ  should  be  refused.  To 
phrase  the  proposition  differently,  if 
Judge  Shackelford  recognized  the  fact 
that  under  the  law,  in  the  exercise  of 
a  wise  judicial  discretion,  he  was  pos- 
sessed of  full  power  to  order  a  partial 
distribution  of  the  ward's  estate,  but 
in  making  his  orders  he  meant  to  and 
did  exercise  that  discretion,  then  our 
writ  should  be  denied.  But  is  this  the 
status  of  this  record?  We  think  not. 
It  is  clear  to  our  mind  that  Judge 
Shackelford  was  under  the  impression 
that  under  the  law  he  was  without 
power  or  jurisdiction  to  act  in  the 
matter,  whilst  these  exceptions  were 
pending.  In  other  words  the  force  and 
effect  of  the  order  made  is  simply  de- 
termining the  preliminary  question  of 
jurisdiction,  i.  e.,  his  right  to  hear  and 
determine  from  a  jurisdictional  view- 
point. It  does  not  appear  to  us  from 
these  proceedings  in  the  probate  court 
that  Judge  Shackelford  recognized  his 
jurisdiction  or  power  to  exercise  his 
judicial  discretion  on  the  merits  of 
the  application,  and  did  in  fact  exer- 
cise it.  On  the  other  hand,  it  does 
appear  from  this  record,  in  our  judg- 
ment, that  Judge  Shackelford  did  not 
exercise  his  judicial  discretion  as  to 
what  order  he  should  make  under  the 
application  and  the  facts  of  the  case; 
but  that  he  declined  to  enter  into  that 
matter,  because  he  was  of  opinion  that 
he  was  without  the  right  or  power  so 


to  do  at  that  time.  In  other  words, 
that  he  was  without  jurisdiction.  If 
this  be  the  status  of  the  record,  then, 
if  he  was  in  error  as  to  his  jurisdic- 
tion, our  writ  should  go  directing  him 
to  determine  the  application  upon  its 
merits." 

In  Brown  v.  Pontiac  Min.  Co. 
(1895)  105  Mich.  653,  63  N.  W.  1000, 
the  court  said:  "If  it  be  urged  that 
an  appeal  did  not  lie,  then  the  rule  laid 
down  in  People  ex  rel.  Robinson  v. 
Swift  (1886)  59  Mich.  529,  26  N.  W. 
694,  viz.,  that,  where  an  inferior  court 
has  refused  to  entertain  jurisdiction 
on  a  matter  preliminary  to  a  hearing 
on  the  merits,  mandamus  is  an  ap- 
propriate remedy,  is  applicable.  This 
is  not  an  application  to  review  an  or- 
der made  in  the  course  of  a  proceed- 
ing, but  rather  for  an  order  compel- 
ling the  court  to  act.  See  Brown  v. 
Buck  (Brown  v.  Circuit  Judge)  (1889) 
75  Mich.  274,  5  L.R.A.  226,  13  Am.  St 
Rep.  438,  42  N.  W.  827." 

In  Com.  V.  Newell  (1902)  114  Ky. 
419,  71  S.  W.  4,  where  the  inferior 
court  had  refused  to  perform  its  stat- 
utory duty  in  respect  to  an  assessment 
of  taxes,  and  dismissed  the  applica- 
tion, the  court  said:  **We  deem  it  un- 
necessary to  discuss  the  various  au- 
thorities relied  on  by  the  parties.  We 
are  of  opinion  that  it  was  the  duty 
of  the  county  judge  to  hear  the  case 
presented  by  the  auditor's  agent,  and 
render  a  judgment  holding  the  prop- 
erty liable  to  be  assessed,  or  holding 
that  it  was  no.t  liable ;  in  which  event 
either  party  could  have  appealed  to 
the  circuit  court.  The  dismissal  by 
the  county  judge  for  lack  of  jurisdic- 
tion was  in  no  sense  a  judgment  de- 
termining whether  the  property  was 
liable  to  assessment  or  not." 

In  Wheeling  Bridge  &  Terminal  R. 
Co.  V.  Paull  (1894)  89  W.  Va.  142,  19 
S.  E.  551,  where  the  circuit  court  had 
refused  to  hear  an  appeal,  on  the  mis- 
taken belief  that  the  statute  giving  it 
jurisdiction  is  unconstitutional,  the 
court  said:  ''Such  being  the  conclu- 
sion, is  mandamus  the  proper  remedy 
to  compel  the  circuit  court  to  hear 
and  determine  this  appeal  on  its  mer- 
its? In  Merrill,  Mandamus,  p.  252, 
§  203,  the  law  is  thus  stated:    'When 
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a  court  refuses  to  proceed  and  try  a 
cause,  erroneously  deciding  that  it 
has  no  jurisdiction,  it  will  be  com- 
pelled by  the  writ  of  mandamus  to 
assume  jurisdiction ;  and  proceed  with 
the  cause.'  And  in  Ex  parte  Parker 
(1887)  120  U.  S.  738,  30  L.  ed.  818,  7 
Sup.  Ct.  Rep.  767:  The  writ  of 
mandamus  properly  lies  in  cases 
where  the  inferior  court  refuses  to 
take  jurisdiction  where  by  law  it 
ought  so  to  do,  or  where,  having  ob- 
tained jurisdiction  in  a  cause,  it  re- 
fuses to  proceed  in  due  exercise  there- 
of.' See  also  Cowan  v.  Fulton  (1873) 
28  Gratt.  ( Va.)  679 ;  Ex  parte  Scholl- 
enberger  (1878)  96  U.  S.  369,  24  L. 
ed.  853;  White  v.  Holt  (1883)  20  W. 
Va.  792." 

In  State  ex  rel.  Shannon  v.  Hunter 
(1891)  3  Wash.  92,  27  Pac.  1076,  the 
court  said :  "The  superior  court,  then, 
erroneously  dismissed  the  ease,  and 
the  remaining  question  above  suggest- 
ed is  as  to  the  proper  remedy.  The 
position  taken  by  the  respondent  is 
that  such  judgment  of  dismissal  is  a 
final  judgment,  and  determines  the 
cause  as  fully  as  would  a  judgment 
on  the  merits;  that  in  rendering  the 
same  the  court  acts  judicially,  and  its 
discretion  in  so  doing  cannot  be  con- 
trolled by  mandamus.  There  is  much 
force  in  this  position,  and  if  the  ques- 
tion were  a  new  one,  unaffected  by  au- 
thority, we  might  come  to  the  conclu- 
sion that  the  proper  remedy  in  such 
a  case  was  by  appeal,  and  not  by  man- 
damus; but  the  authorities  seem  to 
have  established  the  other  doctrine, 
and  to  have  decided  that  from  judg- 
ments of  dismissal  for  want  of  juris- 
diction no  appeal  will  lie,  but  that  the 
only  remedy  is  by  mandamus.  This 
doctrine  was  established  in  the  Su- 
preme Court  of  the  United  States  many 
years  ago.  In  Ex  parte  Bradstreet 
(1833)  7  Pet.  (U.  S.)  634,  8  L.  ed. 
810,  the  Supreme  Court  of  the  United 
States  issued  a  mandamus  to  a  United 
3tates  district  judge  to  reinstate  a 
cause  which  he  had  dismissed  for  want 
of  jurisdiction,  and  to  proceed  in  the 
trial  of  the  same.  In  Ex  parte  Parker 
(U.  S.)  supra,  the  same  court,  by  a 
writ  of  mandamus,  directed  the  su- 
preme court  of  this  territory  to  rein- 


state a  cause  which  it  had  dismissed, 
because,  in  its  judgment,  it  had  no 
jurisdiction,  and  to  proceed  to  hear 
the  same  upon  its  merits.  The  same 
doctrine  was  announced  in  (1889) 
131  U.  S.  221,  33  L.  ed.  123,  9  Sup.  Ct, 
Rep.  708,  where,  in  the  same  matter, 
the  court  commanded  the  supreme 
court  of  said  territory  to  reinstate  and 
hear  a  case,  although  the  judges  who 
had  rendered  the  judgment  of  dismiss- 
al had  gone  out  of  office,  and  an  en- 
tirely new  set  of  judges  been  installed. 
In  Harrington  v.  Holler  (Crawford 
V.  Holler)  (1884)  111  U.  S.  796, 
28  L.  ed.  602,  4  Sup.  Ct.  Rep.  697,  the 
same  court  held  directly  that  no  ap- 
peal would  lie  from  a  judgment  of  dis- 
missal for  want  of  jurisdiction,  ren- 
dered in  the  supreme  court  of  this 
territory,  and  that  the  remedy,  if  any, 
was  by  mandamus.  It  will  be  seen 
from  the  above  that  the  Supreme 
Court  of  the  United  States  has,  from 
an  early  date,  uniformly  held  to  a 
different  doctrine  from  that  contend- 
ed for  by  respondent.  If  we  look  at 
the  decisions  of  the  courts  of  last  re- 
sort in  the  states,  we  shall  find  them 
to  be  almost  uniformly  upon  the  same 
side  of  the  question.  We  shall  not 
attempt  to  review  these  latter  cases, 
but  the  case  of  State  ex  rel.  Keane  v. 
Murphy  (1885)  19  Nev.  89,  6  Pac.  840, 
is  a  most  interesting  one  upon  this 
question.  The  learned  judge  of  that 
court,  in  deciding  said  case,  not  only 
sustained  the  doctrine  as  above  stat- 
ed, but  entered  into  a  discussion  of 
the  reasons  therefor  with  such  success 
that  there  seems  little  chance  of 
escape  therefrom.  He  says  that  the 
discretion  of  the  lower  court  is  not 
controlled  by  such  writ;  that  the  ques- 
tion as  to  whether  or  not  such  court 
has  jurisdiction  in  the  particular  mat- 
ter is  a  preliminary  one ;  and  that  the 
appellate  court,  in  granting  the  writ, 
decides  that  question  for  the  lower 
court,  and  does  not  compel  it  to  de- 
cide it  at  all;  and  at  great  length 
elaborates  and  ably  maintains  the 
position  contended  for  by  the  petition- 
er in  this  proceeding.  In  view  of 
these  authorities,  we  feel  bound  to 
hold  that  the  proper  remedy,  where 
a   cause    has    been    erroneously   dis- 
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missed  for  want  of  jurisdiction,  is 
mandamus." 

In  State  ex  rel.  Strohl  v.  Superior 
Ct.  (1899)  20  Wash.  545,  45  L.R.A.  177, 
56  Pac.  35,  mandamus  was  issued  com- 
pelling the  superior  court  to  take  ju- 
risdiction of  an  action  by  a  receiver 
of  an  insolvent  corporation,  which 
that  court  had  erroneously  declined 
on  the  ground  that  the  enactment  of 
the  Federal  Bankruptcy  Law  of  1898 
had  suspended  the  jurisdiction  of 
state  courts  in  insolvency  cases,  even 
though  no  bankruptcy  proceedings  had 
been  instituted. 

In  Cowan  v.  Fulton  (1873)  23  Gratt. 
( V«)  579,  the  cotirt  said :  "But  it  is 
insisted  that,  conceding  the  law  re- 
ferred to  to  be  constitutional,  still  the 
judgment  of  the  circuit  court,  dismiss- 
ing the  cause  for  want  of  jurisdiction 
and  striking  it  from  the  docket,  is  a 
final  judgment  in  the  cause;  and  the 
term  at  which  this  supposed  judgment 
was  rendered  having  passed  by,  it  is 
not  competent  to  the  appellate  court, 
by  mandamus,  to  compel  in  effect  a 
rehearing  of  the  cause.  If  the  prem- 
ises were  true,  the  conclusion  might 
perhaps  be  conceded;  for  it  certainly 
is  not  regular  nor  proper  to  use  the 
writ  of  mandamus  to  review  or  rehear 
the  judgments  of  a  subordinate  court; 
but  the  fallacy  of  the  argument  con- 
sists in  the  assumption  that  there  was 
a  judgment  in  the  cause;  whereas  the 
court  positively  and  unequivocally  re- 
fused to  pass  on  it  at  all,  either  'to 
review,  reverse,  or  affirm  the  judg- 
ment;' and  merely  directed  *that  the 
cause  be  dismissed  and  stricken  from 
the  docket.'  It  was  a  simple  refusal 
to  hear  and  decide  the  case ;  and  thus, 
the  court  having  held  that  no  appeal 
lies  from  such  refusal,  it  is  exactly 
the  case  to  which  the  highly  remedial 
writ  of  mandamus  is  most  frequently 
applied,  in  order  to  prevent  a  defect 
or  failure  of  justice.  It  issues  at  com- 
mon law  from  the  King's  bench  to 
compel  inferior  tribunals  faithfully 
to  execute  their  legitimate  powers, 
'whenever  the  same  are  denied  or  de- 
layed.' Tapping,  Mandamus,  p.  154, 
(*105).  'Whenever  there  is  a  par- 
ticular jurisdiction  created  by  act  of 
Parliament,  the  court  of  King's  bench 


may  command  the  execution   thereof 
by  mandamus,  and  remove  their  pro- 
ceedings by  certiorari  to  see  whether 
they  have  observed  their  authority' 
(ibid.  *106,  citing  Rex  v.  Glamorgan- 
shire (1700)  12  Mod.  403,  88  Eng.  Re- 
print, 1409),  'because  it  is  the  duty 
of  such  court  to  correct  the  errors  of 
inferior  jurisdictions,  and  to  grant  a 
mandamus  in  all  cases  to  which  such 
writ  is  applicable,  in  order  to  prevent 
a  failure  of  justice,  or  a  public  incon- 
venience by  a  defect  thereof.'     Ibid, 
ubi  supra.    In  obedience  to  these  prin- 
ciples of  the  common  law,  it  was  held 
in  the  case  of  Rex  v.  Justices  of  Kent 
(1811)  14  East,  395,  104  Eng.  Reprint, 
653,  that  mandamus  would  lie  to  com- 
pel the  justices  to  hear  and  pass  on 
an  application  of  the  journeymen  mil- 
lers, to  rate  their  wages  under  an  act 
of  Parliament,  which  the  justices  had 
solemnly  determined  did  not  confer  on 
them  that  power,  and  for  which  reason 
they  had  declined  to  hear  the  case  on 
the  merits.    The  case  seems  to  be  in 
all  respects  analogous  to  this.     Liord 
Ellenborough  said:    *We  do  not,  how- 
ever, by  granting  this  mandamus,  at 
all  interfere  with  the  exercise  of  that 
discretion  which  the  legislature  meant 
to  confide  to  the  justices  of  the  peace 
in   session.     We  only  say  that  they 
have  a   discretion   to  exercise;    and, 
therefore,  they  must  hear  the  applica- 
tion;  but  having  Heard   it,   it   rests 
with  them  to  act  or  not  upon  it  as 
they  think  fit.'     It  is  proper  to  say 
that  the  case  was  one  in  which  the 
act  conferred  on  the  justices  a  discre- 
tionary power  to  rate  or  not,  as  they 
might  think  proper.    Grose,  J.,  agreed. 
Le  Blanc,  J.,  said:    'We  only  say  that 
the  justices  have  authority  to  act  up- 
on the  subject-matter  of  the  applica- 
tion ;  and  that  they  are  to  hear  it,  and 
then  to  determine  whether,  in  their 
discretion,  they  think  proper  to  fix  a 
rate  of  wages.'    Bayley,  J.:    *We  tell 
the  justices  that  they  have  authority 
by  law  to  settle  a  rate  of  wages  for 
the  persons  applying,  but  we  do  not 
say  that  they  are  to  exercise  that  au- 
thority in   this  instance.     Let  them 
hear  the  application.'    The  principles 
of  that  case  were  fully  approved  by 
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this  court  in  the  case  of  Ex  parte 
Yeager  (1854)   11  Gratt.   (Va,)   665." 

In  Re  Grossmayer  (1900)  177  U.  S. 
48,  44  L.  ed.  665,  20  Sup.  Ct.  Rep« 
535,  the  court  said:  'The  objec- 
tion to  the  form  of  remedy  cannot 
be  sustained.  A  writ  of  mandamus, 
indeed,  cannot  be  used  to  perform  the 
office  of  an  appeal  or  writ  of  error,  to 
review  the  judicial  action  of  an  in- 
ferior court.  A  final  judgment  of  the 
circuit  court  of  the  United  States  for 
the  defendant,  upon  a  plea  to  the  juris- 
diction, cannot,  therefore,  be  reviewed 
by  writ  of  mandamus.  But  if  the 
court,  after  sufficient  service  on  the 
defendant,  erroneously  declines  to 
take  jurisdiction  of  the  case,  or  to 
enter  judgment  therein,  a  writ  of 
mandamus  lies  to  compel  it  to  pro- 
ceed to  a  determination  of  the  case, 
except  where  the  authority  to  issue 
a  writ  of  mandamus  has  been  taken 
away  by  statute.  Ex  parte  Schollen- 
berger  (1878)  96  U.  S,  369,  24  L.  ed. 
853;  Re  Pennsylvania  Co.  137  U.  S. 
451-453,  34  L:  ed.  738,  739,  11  Sup.  Ct. 
Rep.  141;  American  Constr.  Co,  v. 
Jacksonville,  T.  &  K.  W.  R.  Co.  (1893) 
148  U.  S.  372,  379,  37  L.  ed.  486,  489, 
13  Sup.  Ct.  Rep.  758;  Re  Hohorst 
(1893)  150  U.  S.  653,  664,  37  L.  ed. 
1211,  1215,  14  Sup.  Ct.  Rep.  221.  In 
Goldey  v.  Morning  News  (1895)  156 
U.  S.  518,  39  L.  ed.  517,  15  Sup.  Ct 
Rep.  559,  cited  for  the  respondent, 
which  was  brought  to  this  court  by 
writ  of  error,  the  circuit  court  had 
entered  a  final  judgment  in  favor  of 
the  defendant,  setting  aside  the  sum- 
mons, and  relieving  the  defendant 
from  appearing  to  answer  the  com- 
plaint. But  in  the  case  now  before 
us  that  court  has  done  no  more  than 
to  decline  to  enter  a  judgment  in  fa- 
vor of  the  plaintiff.  The  plaintiff 
could  not  sue  out  a  writ  of  error  be- 
fore a  final  judgment  had  been  entered 
against  him;  and  he  could  not  compel 
the  circuit  court  to  proceed  to  final 
judgment,  otherwise  than  by  a  writ 
of  mandamus." 

In  Woodstock  v.  Gallup  (1856)  28 
Vt  587,  the  court  said :  "It  seems  to 
U6  that  the  more  appropriate  remedy 
in  cases  like  the  present,  where  the 
inferior  court  disposes  of  the  matter 


upon  some  incidental  question,  and 
declines  to  hear  the  case  upon  its 
merits,  is  a  writ  of  mandamus  in  the 
nature  of  a  procedendo,  as  was  held 
by  the  Supreme  Court  of  the  United 
States,  in  Livingston  v.  Dorgenois 
(1813)  7  Cranch  (U.  S.)  577,  3  L.  ed. 
444;  and  as  was  virtually  done  in  Ex 
parte  Crane  (1831)  5  Pet.  (U.  S.) 
190,  8  L.  ed.  92,  where  a  mandamus 
was  issued  to  the  judge  of  the  cir- 
cuit court  in  t&e  district  of  New  York, 
requiring  him  to  sign  a  bill  of  excep- 
tions. The  writ  of  mandamus  is  the 
supplementary  remedy,  so  to  speak, 
where  the  party  has  a  clear  right  and 
no  other  appropriate  redress  to  pre- 
vent a  failure  of  justice.  8  Bl.  Com. 
110,  12  Petersdorff,  Abr.  809  (488). 
It  is  the  absence  of  a  specific  legal 
remedy,  which  gives  the  court  juris- 
diction. 2  Selwyn,  N.  P.  Title, 
"Mandamus."  But  the  party  must 
have  a  specific  legal  right.  Rex  v. 
Barker  (1762)  3  Burr.  1265,  97  Eng. 
Reprint,  828,  1  W.  Bl.  352;  Ellenbor- 
ough,  Ch.  J.,  in  Rex  v.  Archbishop  of 
Canterbury  (1807)  8  East,  219,  103 
Eng.  Reprint,  326.  The  remedy  ex- 
tends to  the  control  of  all  inferior  tri- 
bunals, corporations,  public  officers, 
and  even  private  persons,  in  some 
cases;  but,  more  generally,  the  Eng- 
lish court  of  King's  bench  declines  to 
interfere  by  mandamus,  to  require  a 
specific  performance  of  a  contract, 
where  no  public  right  is  concerned. 
Lord  Mansfield,  in  Rex  v.  Barker 
(1762)  3  Burr.  1270,  97  Eng.  Reprint, 
826,  1  W.  Bl.  352;  Angell  &  A.  Priv. 
Corp.  761;  Rex  v.  Colchester  (1788)  2 
T.  R.  260,  100  Eng.  Reprint,  141,  1  Re- 
vised Rep.  480,  7  Eng.  Rul.  Cas.  528; 
Rex  v.  Bedford  Level  (1805)  6  East, 
356,  102  Eng.  Reprint,  1323,  2  Smith, 
635.  There  is  almost  no  end  to  the 
cases  upon  this  subject  They  will  be 
found  digested,  under  the  title  'Man- 
damus,' in  Petersdorff,  Abr.  and  Ba- 
con, Abr." 

Re  Turner  (1832)  5  Ohio,  542,  the 
court  said :  "In  the  present  case,  the 
prisoner,  while  arraigned  on  an  indict- 
ment before  the  court  of  conunon 
pleas,  stood  mute.  Instead  of  institut- 
^  ing  an  inquiry  into  the  cause  of  his 
^  refusal,  as  the  law  directs,  the  court. 
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without  plea  from  the  defendant,  and 
without  affording  the  attorney  for 
the  state  the  opportunity  of  contesting 
the  position,  assumed  the  fact  that  an- 
other indictment  was  pending  in  this 
court  for  the  same  offense,  and  that 
the  pendency  .  of  it  destroyed  their 
jurisdiction.  If  they  had  gone  fur- 
ther, and  quashed  the  indictment  for 
the  want  of  jurisdiction,  perhaps  this 
might  have  been  the  exercise  of  such 
a  judicial  discretion  as  would  have 
been  beyond  the  reach  of  their  power. 
But  this  was  not  done;  the  court  ab- 
stained altogether  from  doing  any- 
thing, and  a  failure  of  justice  is  likely 
to  arise  from  their  want  of  action.  We 
unite  in  the  opinion  that  this  is  a  prop- 
er case  for  a  mandamus. 

HI,  Doctrine  limiting  nile  to  at  initio 
refusal  of  jurisdiction. 

There  are  a  few  courts,  including 
the  Supreme  Court  of  the  United 
States,  that  have  apparently  taken  the 
position  that  mandamus  will  not  lie 
unless  the  inferior  court  refused  to 
take  jurisdiction  ab  initio. 

United  States^ — Ex  parte  Des  Moines 
&  M.  R.  Co.  (1881)  103  U.  S.  794,  26  L. 
ed.  461;  Ex  parte  Baltimore  &  O.  R. 
Co.  (1883)  108  U.  S,  666,  27  L.  ed.  812 
(see  also  Rose's  Notes  to  these  cases)  ; 
Re  Key  (1903)  189  U.  S.  84,  47  L.  ed. 
720,  23  Sup.  Ct.  Rep.  624. 

Illinois. — People  ex  rel.  Sayer  v. 
Garnett  (1889)  130  111.  340,  23  N.  E. 
331. 

Louisiana. — State  v.  Morgan  (1857) 
12  La.  Ann.  712;  State  ex  rel.  Halphen 
V.  Hudspeth  (1886)  38  La.  Ann.  97; 
State  ex  rel.  Liggins  v.  Judges  First 
Circuit  Ct.  of  Appeals  (1895)  47  La. 
Ann.  1516,  18  So.  510;  State  ex  rel. 
Grunnewald  v.  Judges  of  Ct.  of  Ap- 
peal (1901)  105  La.  217,  29  So.  816. 

Massachusetts. — Crocker  v.  Justices 
of  Superior  Ct.  (1911)  208  Mass.  162, 
94  N.  E.  369,  21  Ann.  Cas.  1061. 

Missouri. — State  ex  rel.  Walnut 
Street  R.  Co.  v.  Neville  (1892)  110  Mo. 
345,  19  S.  W.  491 ;  State  ex  rel.  South 
St.  Joseph  Town  Co.  v.  Mosman  (1905) 
112  Mo.  App.  540,  87  S.  W.  75  (see  com- 
ment on  same  case,  infra) . 

Nevada. — State  ex  rel.  Treadway  v. 
Wright  (1868)  4  Nev.  119  (see  com- 
ment on  same  case,  infra) ;   Nevada 


C.  R.  Co.  V.  District  Ct.  (1893)  21  Nev. 
409,  32  Pac.  673.  (  But  all  these  Neva- 
da cases  are  now  overruled.  See  dis- 
cussion, infra.) 

New  York.— Re  McBride  (1893)  72 
Hun,  394,  25  N.  Y.  Supp.  431 ;  Kelsey 
V.  Church  (1906)  112  App.  Div.  408. 
98  N.  Y.  Supp.  536. 

North  Dakota. — State  ex  rel.  Atty. 
Gen.  V.  District  Ct.  (1904)  13  N.  D. 
211,  100  N.  W.  248. 

Pennsylvania. — Com.  v.  Judges  of 
Common  Pleas  (1810)  3  Binn.  273. 

Utah.-^State  v.  Booth  (1899)  21 
Utah,  88,  59  Pac.  653. 

England.— Ex  parte  Milner  (1851) 
16  Jur.  1037. 

There  appears  to  be  some  reason 
for  the  contention  that,  so  far  as  the 
United  States  Supreme  Court  deci- 
sions go,  the  holdings  may  have  been 
induced  by  statutes.  In  Ex  parte 
Bradstreet  (1833)  7  Pet.  (U.  S.)  647. 
8  L.  ed.  810,  and  in  Chicago  &  A.  R.  Co. 
V.  Wiswall  (1875)  23  Wall.  (U.  S.) 
507,  23  L.  ed.  103,  mandamus  is  said 
to  be  the  proper  remedy,  because  the 
judgment  is  not  final  in  the  sense  that 
a  writ  of  error  is  available.  In  Knick- 
erbocker Ins.  Co.  V.  Comstock  (1873) 
16  Wall  (U.  S.)  258,  21  L.  ed.  493, 
where  the  circuit  court  had  dismissed 
a  writ  of  error  on  the  ground  that  it 
lacked  jurisdiction,  and  the  aggrieved 
party  had  brought  a  writ  of  error  in 
the  Supreme  Court,  that  court  said: 
"Repeated  decisions  of  this  court  have 
established  the  rule  that  this  court 
has  power  tb  issue  a  mandamus,  in 
the  exercise  of  its  appellate  jurisdic- 
tion, and  that  the  writ  will  lie  in  a 
proper  case  to  direct  a  subordinate 
Federal  court  to  decide  a  pending 
cause.  Marbury  v.  Madison  (1803)  1 
Cranch  (U.  S.)  175,  2  L.  ed.  72;  Ken- 
dall V.  United  States  (1838)  12  Pet. 
(U.  S.)  622,  9  L.  ed.  1220.  Power  to 
issue  the  writ  of  mandamus  to  the 
circuit  courts  is  exercised  by  this 
court,  to  compel  the  circuit  court  to 
proceed  to  a  final  judgment  or  decree 
in  a  cause,  in  order  that  this  court 
may  exercise  the  jurisdiction  of  re- 
view given  by  law;  and,  in  the  case 
of  Ex  parte  Bradstreet  (1833)  7  Pet 
rU.  S.)  647,  8  L.  ed.  815,  this  court  de- 
cided,   Marshall,    Ch.   J.,    giving   the 


ANNO.— MANDAMUS— EXERCISE  OF  JURISDICTION  BY  COURT.    593 


opinion  of  'the  court,  that  every  party 
has  a  right  to  the  judgment  of  this 
court  in  a  suit  brought  by  him  in  one 
of  the  inferior  courts  of,  the  United 
States,  provided  the  matter  in  dispute 
exceeds  the  sum  or  value  of  $2,000; 
and  that  the  court  in  such  case  will 
issue  the  writ  to  a  circuit  court,  or  a 
district  court  exercising  circuit  court 
powers,  in  a  case  where  the  subordi- 
nate court  liad  improperly  dismissed 
the  case,  requiring  the  court  to  re- 
instate the  case,  and  to  proceed  to  try 
and  adjudge  the  issues  between  the 
parties.    Examined,  as  the  case  must 
be,  in  the  light  of  these  authorities,  it 
is  quite   clear  that  the  respondents, 
had  they  petitioned  this  court  for  a 
mandamus,  instead  of  suing  out  a  writ 
of  error,  would  be  entitled  to  a  remedy 
in  some  one  of  the  forms  in  which  a 
remedy  is   granted  in  such  a   case; 
but  it  is  not  doubted  that  the  pres- 
ent   decision     will     be    in    practice 
equally  effectual  to  that  end,  as  it  is 
entirely    competent    for    the    circuit 
court,    under    the    circumstances,    to 
grant  a  rehearing  and  reinstate  the 
case,  and  to  proceed  and  decide  the 
questions  presented  in  the  bill  of  ex- 
ceptions.'' 

And  in  Chicago  &  A.  R.  Co.  v.  Wis- 
wall  (-1875)  23  Wall.  (U,  S.)  607, 
23  L.  ed.  103,  where  a  writ  of  error 
was  taken  to  the  Supreme  Court  to 
reyiew  a  case  which  the  circuit  court 
had  remanded  to  the  state  court 
erroneously,  the  Supreme  Court  said: 
"The  writ  of  error  in  this  cause  is 
dismissed  upon  the  authority  of  Knick- 
erbocker Ins.  Co.  V.  Comstock  (1873) 
16  Wall.  (U.  S.)  270,  21  L.  ed.'498. 
The  order  of  the  circuit  court  re- 
manding the  cause  to  th€^  state  court 
is  not  a  "final  judgment"  in  the  ac- 
tion, but  a  refusal  to  hear  and  decide. 
The  remedy  in  such  a  case  is  by  man- 
damus to  compel  action,  and  not  by 
writ  of  error  to  review  what  has  been 
done.  Rex  v.  Justices  of  Gloucester- 
shire (1838)  1  Barn.  &  Ad.  1,  109  Eng. 
Reprint,  688,  8  L.  J.  Mag.  Cas.  108; 
1  Chitty,  Gen.  Pr.  736 ;  Ex  parte  Brad- 
street  (1833)  7  Pet.  (U.  S.)  647,  8  L. 
ed.  815;  Ex  parte  Newman  (1872)  14 
Wall.  (U.  S.)  165,  20  L.  ed.  879." 

The    court    in    the    reported    case 
4  A.L.R. — 38. 


(State  ex  rel.  Martin  v.  Superior  Ct. 
ante,    572)    says   that   "this   decision 
(the  decision  in  the  Wiswall  Case  (U. 
S.)  supra),  was  afterwards  overcome 
by  a  statute  which  gave  a  right  of  re- 
view by  writ  of  error."  Perhaps  that 
explains  why  the  court,  under  some- 
what   similar    facts    (Ex-   parte    Des 
Moines  &  M.  R.  Co.  (1881)  103  U.  S. 
794,  26  L.   ed.   461),   denied  a  man- 
damus for  the  reason  that  "it  is  an  at- 
tempt to  use  the  writ  of  mandamus  as 
a  writ  of  error,  to  bring  here  for  re- 
view the  judgment  of  the  circuit  court 
upon  a  plea  to  the  jurisdiction  filed 
in  the  suit."    And  there  was  a  similar 
holding  in  Ex  parte  Baltimore  &  0. 
R.  Co.  (1883)  108  U.  S.  566,  27  L,  ed. 
812,  2  Sup.  Ct.  Rep.  876.    So  it  seems 
that  the  right  to  a  writ  of  error  that 
will   deprive  the  complainant  of  his 
right  to  a  mandamus  applies  only  to 
"final  decisions,"  within  the  meaning 
of  the  statute.    Harrington  v.  Holler 
(Crawford  v.  Holler)  (1884)  111  U.  S. 
796,  28  L.  ed.  602,  4  Sup.  Ct.  Rep.  697. 
And  the  court  in  the  reported  case 
(State  ex  rel.  Martin  v.  Superior 
Ct.)  further  states  that  "a  later  stat- 
ute  took    away    both    remedies,    and 
made  the  order  final."    This  appears 
in  Re  Pennsylvania  Co.  (1890)  137  U. 
S.  451,  34  L.  ed.  738,  11  Sup.  Ct.  Rep. 
141,  where  the  court  said:    "It  is  true 
that  after  a  case  has  proceeded  to  the 
filing  of  a  declaration  and  a  plea  to 
the  jurisdiction,  or  its  equivalent,  and 
a  judgment  is  rendered  in  favor  of  the 
plea   and   a  consequent   dismissal   of 
the  action,  this  court  has  held  that  the 
plaintiff  is  confined  to  his  remedy  by 
writ  of  error,  and  cannot  have  a  man- 
damus, which  only  lies  as  a  general 
rule,  where  there  is  no  other  adequate 
remedy.    Ex  parte  Baltimore  &  0.  R. 
Co.  and  Ex  parte  Des  Moines  &  M.  R. 
Co.  (U.  S.)  supra.    But  it  was  express- 
ly held  in  Chicago  &  A.  R.  Co.  v.  Wis- 
wall (U.  S.)  supra,  that  a  mandamus 
would  lie  to  compel  a  circuit  court  to 
take  jurisdiction  of  and  proceed  with 
a  case  which  it  had  wrongfully  re- 
manded to  the  state  court.    The  rea- 
son  was  that  an  order  to  remand  was 
not  a  final  judgment,  and  no  writ  of 
error  would  lie.    This  case  is  support- 
ed by  the  rule  laid  down  by  Chief  Jus- 


594 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


tice  Marshall  in  Ex  parte  Bradstreet 
(1833)  7  Pet.  (U.  S.)  634,  8  L.  ed. 
«  810,  and  if  the  decision  of  the  pres- 
ent case  depended  only  on  the  general 
rule,  the  power  of  the  court  to  issue 
the  mandamus  would  be  undoubted. 
But,  in  our  opinion,  the  matter  is  gov- 
erned by  statute.  This  will  be  mani- 
fest by  reference  to  previous  legisla- 
tion on  the  subject.  The  5th  section 
of  the  Act  of  March  3,  1875  (deter- 
mining the  jurisdiction  of  the  circuit 
courts),  provided  that  the  order  of  the 
circuit  court,  dismissing  or  remand- 
ing a  cause  to  the  state  court,  should 
be  reviewable  by  the  Supreme  Court 
on  writ  of  error  or  appeal,  as  the  case 
might  be.  18  Stat,  at  L.  470,  472,  chap. 
137,  Comp.  Stat.  §  1019,  5  Fed.  Stat. 
Anno.  2d  ed.  p.  398.  This  act  re- 
mained in  force  until  the  passage  of 
the  Act  of  March  3,  1887,  by  which  it 
was  superseded,  and  the  writ  of  error 
or  appeal  upon  orders  to  remand 
causes  to  the  state  courts  was  abro- 
gated. The  provision  of  the  Act  of 
1887  is  as  follows:  'Whenever  any 
cause  shall  be  removed  from  any  state 
court  into  any  circuit  court  of  the 
United  States,  and  the  circuit  court 
shall  decide  that  the  cause  was  im- 
properly removed,  and  order  the  same 
to  be  remanded  to  the  state  court  from 
whence  it  came,  such  remand  shall  be 
immediately  carried  into  execution, 
and  no  appeal  or  writ  of  error  from  the 
decision  of  the  circuit  court  so  re- 
manding such  cause  shall  be  allowed.' 
24  Stat,  at  L.  553,  chap.  373.  This 
statute  was  re-enacted  August  13, 
1888,  for  the  purpose  of  correcting 
some  mistakes  in  the  enrolment  (25 
Stat,  at  L.  435,  chap.  866,  Comp.  Stat. 
§  1012),  but  the  above  clause  remained 
without  change.  In  terms,  it  only 
abolishes  appeals  and  writs  of  error, 
it  is  true,  and  does  not  mention  writs 
of  mandamus;  and  it  is  unquestion- 
ably a  general  rule  that  the  abroga- 
tion of  one  remedy  does  not  affect  an- 
other. But  in  this  case,  we  think  it 
was  the  intention  of  Congress  to  make 
the  judgment  of  the  circuit  court  re- 
manding a  cause  to  the  state  court 
final  and  conclusive.  The  general  ob- 
ject of  the  act  is  to  contract  the  juris- 
diction of  the  Federal  courts.     The 


abrogation  of  the  writ  of  error  and  ap- 
peal would  have  had  little  effect  in 
putting  an  end  to  the  question  of  re- 
moval, if  the  writ  of  mandamus  could 
still  have  Heen  sued  out  in  this  court. 
It  is  true  that  the  general  supervisory 
power  of  this  court  over  inferior  juris- 
dictions is  of  great  moment  in  a  pub- 
lic point  of  view,  and  should  not,  upon 
light  grounds,  be  deemed  to  be  taken 
away  in  any  case.  Still,  although  the 
writ  of  mandamus  is  not  mentioned  in 
the  section,  yet  the  use  of  the  words, 
'such  remand  shall  be  immediately 
carried  into  execution,'  in  addition  to 
the  prohibition  of  appeal  and  writ  of 
error,  is  strongly  indicative  of  an  in- 
tent to  suppress  further  prolongation 
of  the  controversy,  by  whatever  proc- 
ess. We  are,  therefore,  of  opinion  that 
the  act  has  the  effect  of  taking  away 
the  remedy  by  mandamus,  as  well  as 
that  of  appeal  and  writ  of  error.** 

But  apparently  this  doctrine  does 
not  apply  in  full  force  where  the  man- 
damus is  sought  to  compel  action  by 
the  Interstate  Commerce  Commission. 
In  Interstate  Comme;*ce  Commission 
V.  United  States  (1912)  224  U.  S.  474, 
56  L.  ed.  849,  32  Sup.  Ct  Rep.  556,  the 
court,  in  holding  that  the  supreme 
court  of  the  District  of  Columbia  has 
power  to  issue  a  mandamus  to«compel 
the  Interstate  Commerce  Commission 
to  take  jurisdiction  of  a  petition  that 
it  had  dismissed,  after  it  erroneously 
decided  that  it  had  no  jurisdiction, 
said:  "The  general  principle  which 
controls  the  issue  of  a  writ  of  man- 
damus is  familiar.  It  can  be  issued 
to  direct  the  performance  of  a  minis- 
terial act,  but  not  to  control  discre- 
tion. It  may  be  directed  against  a 
tribunal,  or^one  who  acts  in  a  judicial 
capacity,  to  require  it  or  him  to  pro- 
ceed, the  manner  of  doing  so  being  left 
to  his  or  its  discretion.  It  is  true  there 
may  be  a  jurisdiction  to  determine  the 
possession  of  jurisdiction.  Ex  parte 
Harding  (1911)  219  U.  S.  363.  56  L. 
ed.  252,  37  L.R.A.(N.S.)  392,  31  Sup. 
Ct.  Rep.  324.  But  the  full  doctrine  of 
that  case  cannot  be  extended  to  ad- 
ministrative officers.  The  Interstate 
Commerce  Commission  is  purely  an 
administrative  body.  It  is  true  it  may 
exercise  and  must  exercise  quasi  judi- 
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cial  duties,  but  its  functions  are  de- 
fined,  and«  in  the  main',  explicitly  di- 
rected, by  the  act  creating  it.  It  may 
act  of  its  own  motion  in  certain  in- 
stances; it  may  be  petitioned  to  move 
by  those  having  rights  under  the  act. 
It  may  exercise  judgment  and  discre- 
tion, and,  it  may  be,  cannot  be  con- 
trolled in  either.  But  if  it  absolutely 
refuse  to  act,  deny  its  power,  from  a 
misunderstanding  of  the  law,  it  can- 
not be  said  to  exercise  discretion.  Give 
it  that  latitude,  and  yet  give  it  the 
power  to  nullify  its  most  essential 
duties,  and  how  would  its  nonaction 
be  reviewed?  The  answer  of  the  Com- 
mission is,  by  'a  reversal  by  the  tribu- 
nal of  appeal.'  And  such  a  tribunal, 
it  is  intimated,  is  the  United  States 
commerce  court.  But  the  proposition 
is  plainly  without  merit,  even  although 
it  be  conceded,  for  the  sake  of  argu- 
ment, that  the  commerce  court  is  by 
law  vested  with  the  exclusive  power 
to  review  any  and  every  act  of  the 
Commission,  taken  in  the  exertion  of 
the  authority  conferred  upon  it  by 
statute;  that  is,  to  exclusively  review, 
not  only  affirmative  orders  of  the  Com- 
mission granting  relief,  but  also  the 
action  of  that  body  in  refusing  to 
award  relief  on  the  ground  that  an 
application  was  not  entitled  to  re- 
lief. This  is  so  because  the  action 
of  the  Commission,  refusing  to  en- 
tertain a  petition  on  the  ground  that 
its  subject-matter  was  not  within  the 
scope  of  the  powers  conferred  upon  it, 
would  not  be  embraced  within  the 
hypothetical  concessions  thus  made. 
A  like  view  disposes  of  the  cases  re- 
lied upon  in  which  it  was  decided  that 
certain  departmental  orders  were  not 
susceptible  of  being  reviewed  by  man- 
damus. We  do  not  purpose  to  review 
the  cases,  as  we  consider  them  to  be 
plainly  inapposite  to  the  subject  in 
hand.  In  the  case  at  bar  the  Commis- 
sion refused  to  proceed  at  all,  though 
the  law  required  it  to  do  so ;  and  to 
do  so  as  Inquired — ^that  is,  to  take 
jurisdiction,  not  in  what  manner  to 
exercise  it — is  the  effect  of  the  decree 
of  the  court  of  appeals,  the  order  of 
the  court  being  that  a  peremptory  writ 
of  mandamus  be  issued,  directing  the 
Commission   'to  take  jurisdiction   of 


said  cause,  andprbceed  therein  as  by 
law  required.'  In  other  words,  to  pro- 
ceed to  the  merits  of  the  controversy, 
at  which  point  the  Commission  stopped 
because  it  was  'constrained  to  hold,' 
as  it  said,  'upon  authority  of  the  de- 
cision recently  announced  in  Re  Juris- 
diction Over  Rail  &  Water  Carriers 
(1910)  19  Inters.  Com.  Rep.  (Fed.)  81, 
that  the  Commission  is  without  juris- 
diction to  make  the  order  sought  by 
complainant,'  the  steamship  company." 

In  Re  Pennsylvania  Co.  (1890)  137 
U.  S.  451,  34  L.  ed.  738,  11  Sup.  Ct. 
Rep.  141,  the  caurt  said:  "It  is  true 
that  after  a  case  has  proceeded  to  the 
filing  of  a  declaration'  and  a  plea  to 
the  jurisdiction,  or  its  equivalent,  and 
a  judgment  is  rendered  in  favor  of  the 
plea  and  a  consequent  dismissal  of  the 
action,  this  court  has  held  that  the 
plaintiff  is  confined  to  his  remedy  by 
writ  of  error,  and  cannot  have  a  man- 
damus, which  only  lies,  as  a  general 
rule,  where  there  is  no  other  adequate 
remedy.  Ex  parte  Baltimore  &  O.  R. 
Co.  (1883)  108  U.  S.  566,  27  L.  ed. 
812,  2  Sup.  Ct.  Rep.  876 ;  Ex  parte  Des 
Moines  &  M.  R.  Co.  (1881)  103  U.  S, 
794,  26  L.  ed.  461.  But  it  was  express- 
ly held  in  Chicago  &  A.  R.  Co.  v.  Wis- 
wall  (1875)  23  Wall.  (U.  S.)  507,  23 
L.  ed.  103,  that  a  mandamus  would  lie 
to  compel  a  circuit  court  to  take  juris- 
diction of  and  proceed  with  a  case 
which  it  had  wrongfully  remanded  to 
the  state  court.  The  reason  was  that 
an  order  to  remand  was  not  a  final 
judgment,  and  no  writ  of  error  would 
lie.  This  case  is  supported  by  the 
rule  laid  down  by  Chief  Justice  Mar- 
shall in  Ex  parte  Bradstreet  (1833) 
7  Pet.  (U.  S.)  634,  8  L.  ed.  810,  and  if 
the  decision  of  the  present  case  de- 
pended only  on  the  general  rule,  the 
power  of  the  court  to  issue  the  man- 
damus would  be  undoubted." 

In  People  ex  rel.  Sayer  v.  Garnett 
(1889)  130  111.  340,  23  N.  E.  331,  su- 
pra, it  was  held  that  mandamus  would 
not  lie  to  compel  the  superior  court 
to  reinstate  an  appeal  that  it  had  dis- 
missed, on  the  ground  that  the  statute 
giving  it  jurisdiction  was  unconstitu- 
tional. The  court  said:  "A  manda- 
mus will  not  be  issued  by  a  superior 
to  an  inferior  court,  for  the  purpose 
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of  controlling  the  latter  in  the  exer- 
cise of  its  judicial  judgment  or  dis- 
cretion. Where  one  of  the  appellate 
courts  of  this  state  dismisses  an  ap- 
peal to  it  from  a  circuit  court  for  want 
of  jurisdiction,  it  thereby  judicially 
determines  a  question  incident  to  the 
proceedings,  and  properly  arising 
therein;  in  passing  upon  the  question 
it  acts  in  a  judicial  capacity,  and, 
therefore,  mandamus  will  not  lie  to 
compel  the  reinstating  of  the  appeal." 
But  in  People  ex  rel.  Barnes  v.  Chy- 
traus  (1907)  228  lU.  194,  81  N.  E. 
844,  it  was  held  that  the  writ  will  lie 
to  compel  a  court  to  grant  an  applica- 
tion for  leave  to  prosecute  as  a  poor 
person,  where  the  court's  refusal  was 
not  based  upon  the  showing  made,  but 
upon  the  ground  that  the  applicant 
had  not  complied  with  a  rule  of  court 
imposing  unlawful  burdens  upon  her. 
And.  in  Crocker  v.  Justices  of  Su- 
perior Ct.  (1911)  208  Mass,  162,  94 
N.  E.  369,  21  Ann.  Cas.  1061,  supra,  the 
court  said:  "The  petitioners  were  in- 
dicted for  a  felony.  Seasonably  they 
presented  motions,  suggesting  that  be- 
cause of  'local  prejudice  and  other 
causes'  they  could  not  have  an  im- 
partial trial  in  the  county  of  Suffolk, 
and  asking  that  the  proceeding  be  re- 
moved to  another  county  for  trial. 
Thereafter,  an  order  was  entered  by 
a  judge  of  the  superior  court,  which, 
as  amended,  was  as  follows:  'I  re- 
fuse to  hear  the  parties  on  the  several 
motions  of  the  defendants  that  the 
court  order  a  trial  of  these  indict- 
ments in  some  county  other  than  the 
county  of  Suffolk,  believing  that  I 
have  no  jurisdiction  to  entertain  or  to 
grant  such  motion.'  This  is  a  peti- 
tion for  a  writ  of  mandamus  to  com- 
pel the  superior  court  to  entertain  and 
decide  the  motions.  The  first  question 
presented  is  whether  mandamus  lies 
in  a  case  of  this  sort.  It  becomes  nec- 
essary to  determine  the  meaning  of 
the  indorsement  made  in  the*  superior 
court  upon  the  motions  filed  by  the 
defendants  there,  who  are  the  petition- 
ers here.  It  is  perhaps  susceptible  of 
two  constructions;  one  that  the  court 
has  considered  the  subject-matter,  and 
ruled  as  matter  of  law  that  it  has  no 
jurisdiction  of  such  motions;  the  oth- 


er that  the  court  has  abdicated  its 
province  and  refused  to  exercise  its 
judicial  function,  adding  by  way  of 
parenthesis  that  its  excuse  is  a  belief 
that  it  has  no  jurisdiction  in  the 
premises.  Ordinarily,  we  should  be 
loath  to  adopt  the  latter  construction. 
But  the  language  appears  to  be  strong- 
ly phrased  with  an  evident  intent  to 
convey  that  thought,  and  an  examina- 
tion of  the  papers  discloses  that,  as 
originally  entered,  an  unequivocal  rul- 
ing of  law  was  made  disposing:  of  the 
motion.  If  that  had  stood  as  the  final 
action  of  the  superior  court,  the  only 
remedy  of  the  defendants  would  have 
been  by  exception  or  appeal,  under 
Rev.  Laws,  chap.  219,  §§  82,  34,  35. 
But  it  did  not  so  stand,  and  the  action 
of  that  court  was  changed  to  a  state- 
ment of  declination  even  to  hear  the 
parties.  We  are  constrained,  there- 
fore, to  interpret  the  order  as  a  re- 
fusal to  act  at  all  upon  the  motions." 
The  writ  was  issued. 

In  State  ex  rel.  South  St.  Joseph 
Town  Co.  V.  Mosman  (1905)  112  Mo. 
App.  540,  87  S.  W.  75,  it  was  held  that 
mandamus  would  not  lie  to  compel  the 
circuit  court  to  reinstate  a  cause  that 
it  had  dismissed  on  appeal  from  a 
decision  of  a  justice  of  the  peace,  the 
circuit  court  holding  erroneously  that 
it  had  no  jurisdiction  because  the  jus- 
tice had  exceeded  his  jurisdiction. 
While  mandamus  was  refused  on  the 
ground  that  appeal  was  the  proper 
remedy,  the  court  also  held  that  the 
circuit  court  had  acted  judicially  in 
deciding  that  it  had  no  jurisdiction. 
This  feature  of  the  decision  is  not  in 
harmony  with  the  decision  of  the  su- 
preme court  of  the  state.  See  Mis- 
souri cases  cited,  supra. 

In  State  ex  rel.  Treadway  v.  Wright 
(1868)  4  Nev,  119,  the  court  apparent- 
ly takes  this  position,  although  the  ap- 
peal was  dismissed  upon  the  ground 
that  the  stamps  required  by  statute 
h^d  not  been  attached  at  the  proper 
time,  and  nothing  was  sa4d  about  the 
court's  lack  of  jurisdiction.  But  the 
position  was  approved  in  Floral 
Springs  Water  Co.  v.  Rives  (1880)  14 
Nev.  431,  supra,  where  the  court  had 
refused  to  proceed  for  supposed  lack 
of  jurisdiction,  but  apparently  had  not 


ANNO.— MANDAMUS— EXERCISE  OF  JURISDICTION  BY  COURT.    597 


dismissed  the  appeal.  And  in  Nevada 
C.  R.  Co.  V.  District  Ct.  (1893)  21  Nev. 
409,  32  Pac.  673,  the  two  cases  are 
cited  to  the  proposition  that  if  a  jus- 
tice of  the  peace  dismisses  the  case 
for  supposed  lack  of  jurisdiction,  man- 
damus will  not  lie,  no  matter  how  er« 
roneous  the  order.  But  all  of  these 
cases  are  overruled  by  Floyd  v.  Sixth 
Judicial  Dist.  Ct  post,  646. 

In  Kelsey  v.  Church  (1906)  112  App. 
Div.  408,  98  N.  Y.  Supp.  535,  supra,  the 
court  said:  ''Is  mandamus  the  proper 
remedy?  No  appeal  lies  from  an  ex 
parte  order,  because  no  effectual  judg- 
ment or  order  could  be  made  on  the 
determination  of  the  appeal,  except  in 
the  nature  of  mandamus.  Re  Johnson 
(1882)  27  Hun  (N.  Y.)  538;  People 
ex  rel.  Schlehr  v.  Buffalo  (1888)  30 
Hun  (N.  Y.)  636;  Re  Nottingham 
(1895)  88  Hun,  443,  34  N.  Y.  Supp. 
404;  Hayes  v.  Consolidated  Gas  Co. 
(1894)  143  N.  Y.  641,  37  N.  E.  648.  The 
function  of  mandamus  is  to  compel 
action,  and  not  to  review  action  taken. 
It  can  control  the  performance  of  a 
ministerial  duty.  It  can  require,  but 
cannot  control,  the  exercise  of  judg- 
ment or  discretion.  These  proposi- 
tions are  elemental.  The  learned 
court  at  special  term  was  of  the  opin- 
ion that  mandamus  would  not  lie,  be- 
cause the  surrogate  had  a  judicial  dis- 
cretion in  the  matter  of  granting  these 
orders.  This  proposition,  if  I  am  cor- 
rect, is  untenable.  He  has  no  discre- 
tion, but  of  course  ts  required  to  exer- 
cise judgment  in  determining  whether 
a  case  is  presented  requiring  him  to 
act.  If  his  refusal  to  act,  upon  the 
erroneous  determination  that  he  had 
not  jurisdiction,  cannot  be  corrected 
by  mandamus,  then  I  conceive  that 
there  can  be  few  cases  in  which  a 
judicial  officer  can  be  compelled  to  act, 
because  he  can  usually  say  that  he 
had  to  exercise  judgment  in  determin- 
ing whether  a  case  was  presented  re* 
quiring  action,  and  that  he  had  exer- 
cised such  judgment  in  determining 
that  no  action  was  required.  In  this 
case  the  refusal  of  the  surrogate  to 
act  presents  nothing  for  review.  The 
petitioner  seeks  to  compel  him  to  act, 
not  to  control  his  action.  An  officer 
cannot  refuse  to  discharge  his  duty, 


and  then  defeat  mandamus  by  saying* 
that  he  determined  that  no  case  was 
presented  calling  upon  him  for  the 
discharge  of  such  duty.  What  the 
petitioner  seeks  is  a  determination  of 
this  matter  upon  the  merits.  Of 
course,  if,  after  the  institution  of  the 
proper  proceedings,  the  surrogate,  in 
determining  the  matter  upon  the  mer- 
its, should  conclude  that  he  had  not 
jurisdiction  to  assess  a  tax,  that  con- 
clusion could  be  reviewed  only  in  the 
manner  pointed  out  by  the  statute,  to 
wit,  by  an  appeal  to  the  surrogate,  and 
from  his  order  on  such  appeal  to  the 
appellate  division.  No  case  has  been 
called  to  our  attention  in  which  man- 
damus has  been  refused,  where  the  of- 
ficer has  refused  to  act  upon  the 
erroneous  assertion  of  want  of  juris- 
diction; on  the  contrary,  there  is 
plenty  of  authority  to  the  effect  that 
the  erroneous  determination  of  want 
of  jurisdiction,  preliminary  to  acting 
at  all,  does  not  defeat  a  mandamus  to 
compel  a  judicial  officer  to  act.  That 
mandamus  in  such  case  was  the  prop- 
er remedy  was  plainly  stated  by  the 
court  of  appeals  in  Hayes  v.  Consoli- 
dated Gas  Co.  (N.  Y.)  supra,  and  by 
Judge  Martin,  speaking  for  the  gen- 
eral term  of  the  fourth  department, 
in  Re  Nottingham  (1895)  88  Hun,  443, 
34  N.  Y.  Supp.  404,  supra.  To  be  sure 
these  expressions  were  obiter,  but 
there  is  controlling  authority  in  this 
state  on  the  proposition.  See  People 
ex  rel.  Allen  v.  Murray  (1893)  2  Misc. 
152,  23  N.  Y.  Supp.  160,  affirmed  in 
(1893)  50  N,  Y.  S.  R.  535, 21 N.  Y.  Supp. 
797,  which  is  affirmed  in  (1893)  138 
N.  Y.  635,  33  N.  E.  1084.  The  distinc- 
tion between  the  erroneous  determina- 
tion of  a  question  of  jurisdiction  pre- 
liminary to  hearing  the  case  at  all,  and 
such  erroneous  determination  after  a 
hearing  upon  the  merits,  is  made  plain 
by  a  comparison  of  the  case  last  cited 
and  the  case  of  Re  McBride  (1893)  72 
Hun,  394,  25  N.  Y.  Supp.  431.  In  the 
latter  case  the  sole  remedy  is  by  ap- 
peal ;  in  the  former,  mandamus  will  lie 
to  compel  action.  See  also  Reg.  v. 
Brown  (1857)  7  El.  &  Bl.  757, 119  Eng. 
Reprint,  1427,  26  L.  J.  Mag.  Cas.  N.  S. 
183,  3  Jur.  N.  S.  745,  5  Week.  Rep.  625 ; 
Reg.  V.  Monmouth   (1870)  L.  R.  5  Q. 
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B.  (Eng.)  256,  39  L.  J.  Q.  B.  N.  S.  77, 
21  L.  T.  N.  S.  748." 

In  State  ex  rel.  Atty.  Gen.  v.  District 
Ct.  (1904)  13  N.  D.  211,  100  N.  W.  248, 
the  court  said:  ''From  the  return  to 
the  alternative  writ  it  appears  that 
Judge  Glaspell  considered,  and  so  de- 
cided, that  §  363,  Rev.  Codes, — the  only 
statute  under  which  any  pretense  of 
authority  can  be  found  to  suspend  a 
county  officer  pending  an  action  for 
his  removal, — has  no  application  to  a 
proceeding  under  chapter  24  of  the 
Code  of  Civil  Procedure,  upon  which 
the  complaint  in  the  action  was  found- 
ed; also  that  the  complaint  was  in- 
sufficient to  entitle  plaintiff  to  proceed 
under  chapter  24,  Code  Civ.  Proc,  for 
the  removal  of  the  defendant  Moody 
from  the  office  in  which  he  is  in- 
stalled; that  the  court  was  without 
jurisdiction  to  try  defendant  for  the 
purpose  of  removing  him  from  office 
in  proceedings  under  said  chapter. 
Relator  claims  that  the  court  was  mis- 
taken in  holding  that  it  was  without 
jurisdiction  to  try  a  county  officer  for 
his  removal  from  office  iil  this  form 
of  action,  and  to  suspend  him;  that 
mandamus  is  the  proper  remedy  to 
coerce  the  trial  court  into  taking  and 
exercising  the  jurisdiction  which  it 
in  fact  possesses,  and  to  hear  the  case, 
and  render  some  decision  therein  upon 
the  merits.  It  is  conceded  that  in  a 
proper  case  mandamus  may  issue  to 
compel  a  court  to  proceed  and  try  a 
cause,  when  it  refuses  to  do  so  upon 
the  erroneous  decision  that  it  has  no 
jurisdiction.  Merrill,  Mandamus,  § 
203 ;  19  Am.  &  Eng.  Enc.  Law,  827,  and 
cases  in  note.  This  remedy  is  not 
available,  however,  where  there  is  an- 
other plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law  to 
accomplish  the  same  purpose.  Rev. 
Codes,  1899,  §  6111;  Cattermole  v. 
Ionia  Circuit  Judge  (1904)  136  Mich. 
274,  99  N.  W.  1.  Neither  will  it  lie  for 
the  purpose  of  controlling  an  inferior 
court  in  the  exercise  of  its  judicial 
judgment  or  discretion.  People  ex 
rel.  Sayer  v.  Garnett  (1889)  130  111. 
340,  23  N.  E.  331.  The  district  court 
did  not  refuse  to  exercise  the  jurisdic- 
tion it  possessed  in  this  case.  On  the 
contrary,  it  considered  and  passed  up- 


on the  right  of  relator  to  maintain  the 
action  to  remove  a  public  officer  in 
the  form  of  action  and  under  the  stat- 
ute upon  which  he  relied,  and  deter- 
mined that  no  such  action  would  lie. 
In  making  this  determination  the  court 
was  acting  within  the  scope  of  its 
jurisdiction,  and  determined  a  ques- 
tion properly  before  it  for  adjudica- 
tion, and  necessarily  preliminary  to  a 
hearing  of  the  motion  to  suspend.  If 
the  court  decided  erroneously,  this 
was  an  error  in  the  exercise  of  its 
jurisdiction,  to  be  corrected  on  appeal. 
It  cannot  be  compelled  to  reverse  the 
decision  on  mandamus.  People  ex  rel 
Sayer  v.  Garnett  (111.)  supra;  People 
ex  rel.  Doughty  v.  Judges  of  Dutchess 
C.  P.  (1839)  20  Wend.  (N.  Y.)  658; 
People  ex  rel.  Wheaton  v.  Weston 
(1865)  28  Cal.  640;  Ex  parte  Des 
Moines  &  M.  R.  Co.  (1881)  103  U.  S. 
794,  26  L.  ed.  461;  Ex  parte  Hum 
(1890)  13  L.R.A.  120,  and  note,  92  Ala. 
102,  25  Am.  St.  Rep.  23,  9  So.  515; 
State  ex  rel.  Ricardo  v.  Court  of  Com- 
mon Pleas  (1875)  38  N.  J.  L,  182; 
State  ex  rel.  King  v.  District  Ct 
(1901)  25  Mont.  202,  64  Pac.  352;  Ex 
parte  Brown  (1886)  116  U.  S.  401,  29 
L.  ed.  676,  6  Sup.  Ct.  Rep.  387 ;  19  Am. 
&  Eng.  Enc.  Law,  829.  The  distinc- 
tion between  a  case  where  the  lower 
court  has  refused  to  take  jurisdiction, 
when,  by  law,  it  ought  to  do  so,  and 
one  where  it  refuses  to  proceed  in 
the  exercise  of  jurisdiction  it  has  ob- 
tained, is  illustrated  in  Re  Parker 
(1889)  131  U.  S.  221,  33  L.  ed.  123, 
9  Sup.  Ct.  Rep.  708.  Referring  to  the 
case  of  Ex  parte  Brown  (1886)  116 
U.  S.  401,  29  L.  ed.  676,  6  Sup.  Ct  Rep. 
387,  the  court  said:  'The  supreme 
court  of  the  territory  entertained  ju- 
risdiction of  the  cause  which  was 
brought  before  it  by  appeal,  but  dis- 
missed it  for  want  of  due  prosecution 
— ^that  is  to  say,  because  errors  had 
not  been  assigned  in  accordance  with 
rules  of  practice  applicable  to  the 
form  of  the  action;  and  we  held  that 
the  judgment  could  only  be  reviewed 
here  on  writ  of  error  or  appeal,  as  the 
case  might  be.  In  the  case  before  us, 
the  supreme  court  of  the  territory  dis- 
missed the  appeal  because  not  prop- 
erly taken;  that  is,  because  the  cause 
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had  not  been  brought  before  it  from 
the  lower  court.     The  distinction  in 
the  two  cases  is  obvious.    In  the  one 
the  court  below  had  taken  jurisdiction 
and  acted,  but  in  the  present  case  it 
refused  to  take  jurisdiction.'     In  Re 
Pennsylvania  Co.  (1890)  137  U,  S.  451, 
34  L.  ed.  738,  11  Sup.  Ct.  Rep.  141,  it 
is  decided  that,  after  a  case  has  pro- 
ceeded to  the  filinsr  of  a  declaration  and 
a  plea  to  the  jurisdiction,  or  its  equiv- 
alent, and  a  judgment  is  rendered  in 
favor  of  the  plea,  and  a  consequent 
dismissal  of  the  action,  the  plaintiff 
is  confined  to  his  remedy  by  writ  of 
error,  and  cannot  have  a  mandamus. 
In  Shine  v.  Kentucky  C.  R.  Co.  (1887) 
85  Ky.  177,  8  S.  W.  18— an  action  un- 
der the  statute  for  condemnation  of 
land — ^the  county  court  refused  to  im- 
panel a  jury  to  try  the  issue  as  to 
value,  but,  on  objection  of  the  defend- 
ant to  the  court's  jurisdiction,   dis- 
missed the  case.    Mandamus  was  ap- 
plied for  to  compel  the  county  judge 
to  impanel  a  jury  and  try  the  case. 
The  court,  in  denying  the  writ,  said: 
•Unquestionably,    the    action    of   the 
county  court  was  judicial.    It  did  not 
refuse  to  act.     It  did  act,  as  shown 
by  the  copy  of  its  orders  filed  with  the 
petition,  and  dismissed  the  proceeding 
upon  the  ground  that  the  appellee  could 
not  maintain  it,  owing  to  the  appoint- 
ment of  the  receiver.     It  is  unneces- 
sary to  decide  whether  the  ruling  was 
correct  or  not.    The  right  of  the  ap- 
pellee to  maintain  the  proceeding  was 
a  question   presented   to   the   county 
court  by  the  record  for  its  decision. 
It  exercised   its  judgment,   and   dis- 
missed it  because  it  was  of  the  opin- 
ion that  the  appellee  had  no  such  pow- 
er.   It  reached  this  conclusion  in  the 
exercise  of  its  discretion,  and,,  while 
mandamus  will  lie  to  set  a  court  in 
motion,  it  cannot  be  used  to  control  the 
result.    It  may  compel  the  trial  of  an 
issue,  but  not  how  it  shall  be  tried.'  *' 
The  syllabus  of  State  ex  rel.  Liggins 
V.  Judges  of  First  Circuit  Ct.  of  Ap- 
peals (1895)  47  La.  Ann.  1516,  18  So. 
510,  as  well  as  some  of  the  language 
used  by  the  court,  would  seem  to  in- 
dicate that  this  was  the  ground  upon 
which  mandamus  was  refused.     But 
the  same  court  in  the  case  of  State  ex 


rel.  Beauvais  v.  Judges  of  Fifth  Cir- 
cuit Ct.  of  Appeals  (1896)  48  La« 
Ann.  672,  19  So.  617,  explains  the  Lig- 
gins Case  as  having  been  decided  up- 
on the  ground  that  the  inferior  court 
was  correl^t  in  holding  that  it  lacked 
jurisdiction.  The  same  may  be  said 
of  State  ex  rel.  Mutual  Nat.  Bank  v. 
Judges  of  Ct  of  Appeals  (1897)  49 
La.  Ann.  1084,  22  So.  193,  where  it 
clearly  appears  that  the  decision  of 
the  lower  court  as  to  its  lack  of  juris- 
diction was  correct. 

JV.  As  affected  hy  question  whether  deci' 
sion  rests  on  a  ruling  of  law  or  a  de- 
tertnination  of  fact, 

•Where  a  court  declines  jurisdiction 
by  mistake  of  law,  erroneously  decid- 
ing as  a  matter  of  law,  and  not  as  a 
decision  qf  fact,  that  it  has  no  juris- 
diction, and  declines  to  proceed  in  the 
exercise  of  its  jurisdiction,  a  man- 
damus will  issue  by  a  superior  court 
compelling  it  to  proceed,  unless  there 
is  a  specific  and  adequate  remedy  by 
appeal  or  writ  of  error.  Gilbert  v. 
Shaver  (1909)  91  Ark.  231,  120  S.  W. 
833;  Cahill  v.  Superior  Ct.  (1904)  145 
Cal.  42,  78  Pac.  467  (rule  merely  rec- 
ognized) ;  De  la  Beckwith  v.  Superior 
Ct.  (1905)  146  CaL  496,  80  Pac. 
717  (limitation  merely  recognized) ; 
Speckert  v.  Ray  (Ky.)  post,  603 ;  State 
ex  rel.  Fleming  v.  Shackelford  (1914) 
263  Mo.  52,  172  S.  W.  347;  Ketchum 
Coal  Co.  V.  District  Ct.  (Utah)  post, 
619;  Christensen  v.  Christensen 
(Utah)  post,  641 ;  State  ex  bel.  Mabt 
TIN  V.  Superior  Ct.  (reported  here- 
with) ante,  572;  Reg.  v.  Leicester 
Freemen  (1850)  15  Q.  B.  671, 117  Eng. 
Reprint,  613,  14  Jur.  914,  19  L.  J.  Q.  B. 
N.  S.  413. 

In  Cahill  v.  Superior  Ct.  (1904)  145 
Cal.  42,  78  Pac.  467,  supra,  the  court 
said :  'This  court  has  held  that  where 
the  jurisdiction  of  the  superior  court 
to  try  a  cause  or  hear  an  appeal  de-' 
pends  on  the  existence  of  certain  facts, 
and  that  court  has,  upon  evidence  con- 
sisting either  of  affidavits  or  of  the 
record,  made  its  determination  as  to 
the  facts,  although  erroneously,  this 
court  cannot,  in  mandamus  proceed* 
ings,  go  behind  this  determination,  and 
itself  consider  from  evidence  whether 
or  not  the  jurisdiction  existed;   and 
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this  seems  to  be  the  law,  even  where 
there  is  no  conflict  in  the  evidence, 
and  the  court  below  has  acted  judicial- 
ly only  to  the  extent  that  it  has  de- 
termined the  existence  of  facts  from 
evidence,  and  where  the  facts  thus  de- 
termined did  not  in  lav/  justify  the 
decision  of  the  superior  court  that  it 
did  not  have  jurisdiction.  Thus,  where 
the  lower  court,  acting  as  a  court  of 
appeal,  has  decided  that  the  record  in 
a  case  from  a  justice's  court  did  not 
give  the  superior  court  jurisdiction  of 
the  appeal,  because  the  notice  of  ap- 
peal did  not  have  a  revenue  stamp  at- 
tached, or  because,  in  an  appeal  on 
questions  of  law  alone,  there  was  no 
statement  on  appeal,  and  has  there- 
upon dismissed  the  appeal  (People  ex 
rel.  Wheaton  v.  Weston  (1865)  28  Cal. 
640;  Lewis  v.  Barclay  (1868)  35  CaL 
213) ;  or  where  the  superior  court,  up- 
on affidavits,  removed  the  cause  to 
the  United  States  district  court,  and 
jefused  to  proceed  further  therein 
(Francisco  v.  Manhattan  Ins,  Co. 
(1868)  36  CaL  286) ;  or,  upon  the  facts 
stated  in  a  petition  to  be  allowed  to 
intervene,  had  refused  to  allow  the 
intervention  (People  v.  Sexton  (1869) 
37  CaL  532)  ;  or,  after  considering  the 
condition  of  its  calendar  and  other 
facts  and  circumstances  tending  to 
excuse  the  failure  to  try  a  criminal 
case  within  sixty  days  after  the  filing 
of  the  information,  had  refused  to  dis- 
miss the  cause  (Strong  v.  Grant 
(1893)  99  CaL  100,  33  Pac.  733) ;  or, 
upon  the  facts  stated  in  an  accusation 
filed  under  §  772  of  the  Penal  Code, 
had  refused  to  issue  a  citation  against 
the  accused  officer  (Kerr  v.  Superior 
Ct.  (1900)  130  CaL  184,  62  Pac.  479). 
In  all  these  cases  the  determination 
of  the  superior  court  as  to  its  juris- 
diction of  the  particular  cause  upon 
the  facts  shown  has  been  deemed 
'final  and  conclusive  upon  this  court, 
where  a  review  of  that  determination 
was  sought  by  proceedings  in  manda- 
mus. The  distinction  between  this 
class  of  cases  and  the  case  at  bar  is 
this:  In  all  these  cases  the  superior 
court  was  called  upon  to  consider 
either  the  sufficiency  of  certain  facts 
established  by  the  record,  or  certain 
facts  determined  by  that  court  upon 


evidence  properly  addressed  to  it,  to 
give  it  jurisdiction  to  proceed  with 
the  particular  case  then  before  the 
court;  and  with  its  decision,  after  such 
consideration,  this  court  cannot  inter- 
fere by  mandamus.  In  the  case  at  bar 
there  was  no  question  of  fact  involved, 
and  the  superior  court  decided  that, 
as  a  matter  of  law  purely,  it  could 
not  in  any  case  vacate  an  order  made 
under  the  provisions  of  §  1465  of  the 
Code  of  Civil  Procedure,  setting  apart 
a  homestead.  This  was  a  proposition 
not  dependent  on  any  facts  whatever, 
but ,  wholly  upon  a  consideration  of 
the  powers  of  the  court  as  defined  by 
the  Constitution  and  by  statute." 

In  State  ex  rel.  Fleming  v.  Shackel- 
ford (1914)  263  Mo.  52,  172  S.  W.  347, 
the  court  said :  "The  doctrine,  shortly 
summarized,  is  this:  If  the  lower 
court,  upon  a  preliminary  question  of 
jurisdiction,  which  question  of  juris- 
diction is  to  be  determined  from  the 
law  of  the  case  rather  than  the  facts^ 
resolves  the  question  of  jurisdiction 
against  the  applicant  or  plaintiff,  and 
for  that  reason  declines  to  consider 
the  merits  of  the  case,  then  mandamus 
will  lie  to  compel  such  court  to  pro- 
ceed upon  the  merits,  if  we,  under  the 
law,  determine  that  such  court  pos- 
sesses the  jurisdiction.  Of  course,  if 
jurisdiction  is  dependent  upon  facts, 
then  we  have  a  different  proposition. 
State  ex  rel.  Grouse  v.  Mills  (1910) 
231  Mo.  500,  133  S.  W.  22.  Upon  this 
record  we  conclude  (1)  that  the  pro- 
bate court  only  passed  upon  the  pre- 
liminary matter  of  jurisdiction,  (2) 
that  it  did  not  undertake  to  pass  upon 
the  merits  or  demerits  of  relator's  ap- 
plication, and  (3)  that  if  the  said 
court  was  in  error  as  to  its  jurisdic- 
tion then  this  writ  should  go." 

The  distinction  discussed  in  this 
subdivision  is  of  especial  importance 
in  cases  in  which  jurisdiction  was  re- 
fused because  of  insufficiency  or  lack 
of  service,  as  that  frequently  involves 
a  determination  of  facts  rather  than 
a  ruling  on  the  law.  For  this  class  of 
cases,  see  annotation  following  Speck- 
ert  V.  Ray,  post,  610. 

F.  Existence  of  other  remedies. 

On  the  general  question  of  ade- 
quacy of  remedy  by  appeal  or  writ  of 
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error,  see  note  to  Ketchum  Coal  Co.  v. 
District  Ct.  post,  632. 

In  cases  in  which  the  court  had  re- 
fused to  proceed  or  had  dismissed  the 
cause  on  the  ground  that  it  lacked 
jurisdiction,  it  has  been  held  that  a 
mandamus  should  be  refused,  on  the 
gfround  that  the  complainant  had  or 
could  have  had  an  adequate  remedy  by 
appeal  or  writ  of  error: 

United  States.— Re  Morrison  (1893) 
147  U.  S.  14,  87  L.  ed.  60,  13  Sup.  Ct. 
Rep.  246  (see  also  Rose's  Notes  to  this 
case) ;  Re  Key  (1903)  189  U.  S.  84,  47 
L  ed.  720,  23  Sup.  Ct.  Rep.  624;  United 
States  ex  rel.  Mudsill  Min.  Co.  v.  Swan 
(1895)  13  C.  C.  A.  77,  31  U.  S.  App.  112, 
66  Fed.  647. 

California. — Aldrich  v,  Superior  Ct. 
(1901)  135  Cal.  12,  66  Pac.  846;  Cahill 
V.  Superior  Ct.  (1904)  145  Cal.  42,  78 
Pac.  467  (rule  merely  recognized). 

Florida. — Crump  v.Branning  (1917) 
—  Fla.  — f  11  So.  228  (rule  merely  rec- 
ognized). 

Kentucky. — Shine  v.  Kentucky  C.  R. 
Ck>.  (1887)  85  Ky.  177,  3  S.  W.  18  (oth- 
er reasons  given  also) ;  Coheen  v. 
Myers  (1857)  18  B.Mon  424;  Speckert 
V.  Ray,  post,  603. 

Louisiana. — State  v.  Morgan  (1838) 
12  La.  118;  State  ex  rel.  Halphen  v. 
Hudspeth  (1886)  38  La.  Ann.  97. 

Michigan. — Hitchcock  v.  Wayne  Cir- 
cuit Judge  (1906)  144  Mich.  362,  107 
N.  W.  1128 ;  Stevens  v.  Wayne  Circuit 
Judge  (1910)  161  Mich.  130,  125  N. 
W.  695. 

Missouri. — State  ex  rel.  Lamport  v. 
Robinson  (1914).  257  Mo.  584,  165  S. 
W.  997;  State  ex  rel.  South  St.  Joseph 
Town  Co.  y.  Mosman  (1905)  112  Mo. 
App.  540,  87  S.  W.  75;  State  ex  rel. 
Mary  Frances  Realty  Co.  v.  Homer 
(1910)  150  Mo.  325,  130  S.  W.  510. 

New  York.— Re  Bunk  (1911)  200  N. 
Y.  447,  94  N.  E.  363. 

North  Dakota. — State  ex  rel.  Atty. 
Gen.  v.  District  Ct.  (1904)  13  N.  D. 
211, 100  N.  W.  248. 

Pennsylvania. — Com.  v.  Judges  of 
Common  Pleas  (1810)  3  Binn.  273. 

Utah.— Kyrimes  v.  Kyrimes  (1914) 
45  Utah,  168,  143  Pac.  232;  Ketchum 
Coal  Co.  v.  District  Ct.  post,  619; 
Christensen  v.  Christensen,  post,  641. 


Vermont.  —  Woodstock  v.  Gallup 
(1856)  28  Vt.  587. 

Washington. — State  ex  rel.  Townsend 
Gas  &  E.  L.  Co.  V.  Superior  Ct.  (1899) 
20  Wash.  502,  55  Pac.  983;  State  ex 
rel.  Barbo  v.  Hadley  (1899)  20  Wash. 
520,  56  Pac.  29 ;  State  ex  rel.  Strohl  v. 
Superior  Ct.  (1899)  20  Wash.  545.  45 
L.R.A.  177,  56  Pac.  35  (rule  not  ap- 
plied) ;  State  ex  rel.  Mclntyre  v.  Su- 
perior Ct.  (1899)  21  Wash.  108,  57 
Pac.  352;  State  ex  rel.  Washington 
Dredging  &  Improv.  Co.  v.  Moore 
(1899)  21  Wash.  629,  59  Pac.  505; 
State  ex  rel.  Hubbard  v.  Superior  Ct. 
(1901)  24  Wash.  438,  64  Pac.  727; 
State  ex  rel.  Piper  v.  Superior  Ct. 
(1906)  45  Wash.  196,  87  Pac.  1120 
(and  see  dissenting  opinion  in  the  re- 
ported case,  State  ex  rel.  Martin  v. 
Superior  Ct.  ante,  572). 

The  facts  in  the  case  of  Aldrich  v. 
Superior  Ct.  (1901)  35  Cal.  12^66  Pac. 
846,  supra,  were  almost  identical  with 
those  involved  in  State  ex  rel.  Mart 
tin  v.  Superior  Ct.,  and  the  court  took 
the  view  of  the  dissenting  judge  in 
the  latter  case,  i.  e.,  that  mandamus 
could  not  be  issued  where  there  was 
an  adequate  remedy  by  appeal. 

This  was  also  assumed  in  Moch  v. 
Superior  Ct.  (1919)  —  Cal.  App.  — , 
179  Pac.  440,  but  in  that  case  it  was 
held  that  there  was  no  remedy  by  ap- 
peal, and  consequently  mandamus 
would  lie. 

In  the  case  of  Re  Bunk  (N.  Y.)  su- 
pra, the  court  said :  "The  proceeding 
originated  in  an  application  for  a  per- 
emptory writ  of  mandamus  directed  to 
a  judicial  officer,  requiring  him  to 
take  cognizance  of  a  proceeding  in  his 
court.  This  form  of  the  writ  may 
only  be  issued,  in  the  first  instance, 
where  the  applicant  establishes  a  clear 
right  to  the  mandamus  as  a  matter 
of  law  (Code  Civ.  Proc.  §  2070),  and 
it  will  never  be  issued  against  a  court 
or  judicial  officer  where  there  is  ^ 
remedy  by  appeal  from  a  decision 
which  is  attacked  as  being  erroneous. 
In  the  case  ^t  bar  the  peremptory  writ 
was  properly  invoked,  for  it  was  the 
appellant's  only  remedy.  The  denial 
of  his  ex  parte  application  to  the  sur- 
rogate's court  for  leave  to  account 
gave  him  no  right  to  appeal.    If  he  is 
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entitled,  as  matter  of  law,  to  account 
in  that  court,  the  only  way  in  which 
he  can  enforce  the  right  is  by  peremp- 
tory mandamus.  Although  the  order 
of  the  special  term,  denying  the  ap- 
plication for  the  writ,  is  silent  as  to 
the  grounds  upon  which  it  is  based,  the 
order  of  the  appellate  division  has 
made  it  clear  that  the  refusal  to  grant 
the  writ  was  upon  the  law,  and  not  in 
the  exercise  of  discretion.  The  case 
is,  therefore,  properly  before  us  on 
this  appeal." 

It  may  be  noted  here  that  some 
courts  regard  some  action,  aside  from 
the  mere  dismissal  of  the  case  for 
supposed  lack  of  jurisdiction,  a  neces- 
sary prerequisite  to  an  appeal,  so  that 
where  the  court  has  merely  dismissed 
the  case  in  this  way  mandamus  will 
lie.  Thus,  the  court  in  State  ex  rel. 
Smith  V.  Parker  (1895)  12  Wash.  685, 
42  Pac.-118,  said:  "In  addition  to  this 
contention  he  raises  a  question  as  to 
jurisdiction  to  grant  the  relief  prayed 
for  in  the  petition,  his  contention  in 
that  regard  being  that  this  court  has 
no  jurisdiction  to  issue  a  writ  of  man- 
date to  a  superior  court,  excepting 
in  aid  of  its  appellate  jurisdiction. 
But,  even  if  we  should  concede  this  to 
be  true,  ,it  would  not,  in  our  opinion, 
deprive  us  of  jurisdiction  to  compel 
by  such  a  writ  a  superior  court  to  pro- 
ceed in  a  cause  to  such  a  final  deter- 
mination as  would  authorize  an  ap- 
peal to  this  court.  To  compel  it  thus 
to  proceed  would  be  necessary  to  make 
effective  the  right  of  appeal.  If  this 
court  has  not  the  power  to  compel  a 
superior  court  to  proceed  to  the  final 
determination  of  a  cause,  it  would  be 
within  its  power  to  prevent  an  appeal, 
for  the  reason  that  no  appeal  would 
lie  until  such  court  had  taken  action. 
Whether  it  be  for  this  reason,  or  be- 
cause of  the  provision  of  our  Constitu- 
tion which  specially  authorizes  writs 
of  mandate  to  issue  from  this  court 
to  state  officers,  or  by  reason  of  its 
supervisory  jurisdiction,  the  author- 
ity to  issue  such  writs  has  been  often 
exercised  and  is  well  sustained  by  the 
practice  in  this  court,  in  the  Supreme 
Court  of  the  United  States,  and  in  the 
courts  of  other  states." 


And  where  the  superior  court  dis- 
misses an  appeal  upon  judging  er- 
roneously that  the  undertaking  is  in- 
sufficient, the  plaintiff  should  have  the 
order  annulled  by  certiorari  from  the 
supreme  court;  and  until  this  is  done 
mandamus  does  not  lie.  Levy  v.  Sa- 
perior  Ct.  (1885)  66  CaL  292,  5  Pac. 
353. 

In  State  ex  rel.  Piper  v.  Superior  Ct. 
(1906)  45  Wash.  196,  87  Pac.  1120, 
the  court  said:  ''Neither  the  applica- 
tion of  the  relator  nor  the  transcript 
which  accompanies  the  application 
shows  that  the  court  was  asked  to,  or 
refused  to,  enter  a  judgment  of  dis- 
missal of  the  action.  If  such  judg- 
ment of  dismissal  had  been  made,  an 
appeal  would  have  lain  from  such 
judgment  to  this  court,  and  such  ap- 
peal would  have  been  an  adequate 
remedy.  The  petition  and  the  accom- 
panying record  failing  to  show  that 
the  court  refused  to  do  any  act,  the 
omission  of  which  would  deprive  the 
relator  of  her  right  to  appeal,  the  writ 
cannot  be  allowed,  and  is  therefore 
denied." 

In  State  ex  rel.  Townsend  Gas  & 
E.  L.  Co.  V.  Superior  Ct.  (1899)  20 
Wash.  502,  55  Pac.  933,  the  court,  aft- 
er commenting  on  some  earlier  cases 
in  which  the  court  had  held  that  the 
writ  of  prohibition  would  not  lie  when 
there  is  another  adequate  remedy, 
said:  "Since  that  time,  however,  many 
cases  have  been  decided  where  the 
writ  of  prohibition  issued  where  the 
court  was  proceeding  to  act  without 
jurisdiction,  and  a  writ  of  mandate 
has  issued  where  the  court  refused  to 
take  jurisdiction  which  rightfully  be- 
longed to  it,  without  regard  to  wheth- 
er an  adequate  remedy  existed  by  ap- 
peal or  otherwise.  We  have  become 
satisfied,  however,  that  this  practice 
is  not  in  consonance  with  the  best  au- 
thority, and  is  not  conducive  to  a  care- 
ful and  close  investigation  of  causes 
by  this  court.  When  causes  are  regu- 
larly appealed,  they  are  presented  to 
this  court  by  briefs,  which,  as  a  rule, 
are  carefully  prepared  by  the  attor- 
neys in  the  cases,  and  the  court  has 
an  opportunity  to  examine  them  with 
more  deliberation  than  when  sub- 
mitted, as  they  are  under  the  practice 
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which  has  lately  been  tolerated,  by 
typewritten  briefs,  which  cannot  be 
preserved  in  the  records  of  the  court. 
Hence  hurried  decisions  are  necessa- 
rily made,  leading  sometimes  to  em- 


barrassing results.  We  think  that  the 
better  authority,  as  well  as  the  better 
practice,  precludes  the  issuance  of 
these  writs  when  the  law  furnishes  an 
adequate  remedy."  J.  W.  M. 


ROSALEE  SPECKERT 

V. 

CHARLES  T.  RAY,  Judge. 

KentticJey  Court  of  Appeals '^November  10,  19 IS* 
(166  Ky.  622,  179  S.  W.  692.) 

Mandamus  —  to  compel  taking  of  jurisdiction  —  lack  of  service. 

1.  Mandamus  will  not  lie  from  the  supreme  court  to  compel  a  trial  judge 
to  take  jurisdiction  of  a  case  upon  service  of  process  which,  after  consid- 
eration, he  has  erroneously  decided  to  be  insufficient,  and  which  he  has 
entered  an  order  to  quash,  although  no  provision  is  made  for  an  appeal 
from  the  order,  so  that  there  will  be  no  remedy  if  the  writ  is  not  awarded. 

[See  note  on  this  question  beginning  on  page  610.] 

Prohibition  —  when  lies. 

2.  A  writ  of  prohibition  may  be  is-  the  writ  of  prohibition  is  the  only  ad- 
sued  by  an  appellate  court  against  an  equate  remedy  to  which  the  p^rty  ap- 
inferior  court  which  is  attenfpting  to  plying  therefor  can  resort. 

act  outside  of  its  jurisdiction,  or  where  [See  22  R.  C.  L.  4.] 


Petition  for  a  writ  of  mandamus  to  compel  the  defendant  judge  to  try 
an  action  pending  in  his  court,  brought  by  petitioner  to  recover  damages 
for  alleged  insult  and  maltreatment  sustained  by  her  while  traveling  on 
a  vessel  of  the  defendant  steamship  company.     Denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Pryor    &    Castleman,    for     court  should  require  it  to  exercise,  re- 


plaintiff: 

There  being  no  appeal  from  the  or- 
der in  the  lower  court  quashing  the 
service  of  summons  (Winn  v.  Carter 
Dry  Goads  Co.  102  Ky.  370,  43  S.  W. 
436;  Wearen  v.  Smith,  80  Ky.  217),  a 
writ  of  mandamus  from  this  court  is 
the  appropriate  and  only  remedy  pro- 
vided by  law  for  obtaining  a  trial  of 
the  case  on  its  merits,  if  the  summons 
was  properly  served. 

Hoke  v.  Com.  79  Ky.  567 ;  Cassidy  v. 
Young,  92  Ky.  227,  17  S.  W.  485 ;  Com. 
V.  Newell,  114  Ky.  419,  71  S.  W.  4; 
Ex  parte  Schollenberger,  96  U.  S.  369, 
24  L.  ed.  853;  State  ex  rel.  Bayha  v. 
Philips  (State  ex  rel.  Bayha  v.  Kan- 
sas City  Ct.  of  Appeals)  97  Mo.  331, 
8  L.R.A.  476,  10  S.  W.  855. 

The  summons  was  properly  served, 
and  vested  the  circuit  court  with  a 
jurisdiction  of  the  parties  which  this 


gardless  of  the  ruling  of  the  lower 
court  on  the  motion  to  quash  the  serv- 
ice. 

International  Harvester  Co,  v.  Com. 
147  Ky.  655,  145  S.  W.  393;  Johnson 
V.  Westerfield,  143  Ky.  10,  135  S.  W. 
425 ;  Morris  v.  Rehkopf ,  25  Ky.  L.  Rep. 
352,  75  S.  W.  203;  Central  of  Georgia 
R.  Co.  V.  Eichberg,  107  Md.  363,  14 
L.R.A.(N.S.)  389,  68  Atl.  690;  Cin- 
cinnati, P.  B.  S.  &  P.  Packet  Co.  v. 
Malone,  29  Ky.  L.  Rep.  44,  92  S.  W. 
306;  Good  Roads  Machinery  Co.  v. 
Com.  146  Ky.  690,  143  S.  W.  18. 

Messrs.  Humphrey,  Middleton,  & 
Humphrey  for  defendant. 

Settle,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  Rosalee  Speckert, 
seeks  in  this  action  a  writ  of  man- 
damus   to    compel   the    defendant. 
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Charles  T.  Ray,  judge  of  the  Jeffer- 
son circuit  court,  common  pleas 
branch,  fourth  division,  to  try  an 
action  pending  in  his  court,  wherein 
she  is  plaintiff  and  the  Old  Domin- 
ion Steamship  Company  is  defend- 
ant; the  writ  being  asked  in  this 
court.  The  case  has  been  sub- 
mitted on  a  general  demurrer  filed 
to  the  petition  by  the  defendant, 
which  seems  to  present  all  ques- 
tions raised  by  the  parties. 

It  appears  from  the  averments 
of  the  petition,  and  is  admitted  by 
the  demurrer,  that  the  action  pend- 
ing in  the  Jefferson  circuit  court, 
of  which  the  defendant,  Charles  T. 
Ray,  is  the  presiding  judge,  was 
brought  to  recover  of  the  Old  Do- 
minion Steamship  Company  dam- 
ages for  alleged  insult  and  maltreat- 
ment sustained  by  the  plaintiff  at  the 
hands  of  its  servants  and  employees 
while  a  passenger  on  one  of  its 
steamships  sailing  from  Norfolk, 
Virginia,  to  New  York,  of  which 
they  were  in  charge.  It  further 
appears  from  the  petition  that  the 
plaintiff,  in  August,  1914,  purchased 
of  the  Louisville  agent  of  the  Chesa- 
peake &  Ohio  Railway  Company  a 
ticket  from  Louisville  to  New  York, 
which  entitled  her  to  be  carried  as 
a  passenger  from  Louisville  to  Nor- 
folk, Virginia,  over  the  line  of  the 
railway  company  and  from  Norfolk 
to  New  York  on  the  steamship  of 
the  Old  Dominion  Steamship  Com- 
pany. Two  summonses  were  issued 
against  the  Old  Dominion  Steamship 
Company  upon  the  filing  of  the  pe- 
titioH,  one  of  which  was  served  upon 
R.  E.  Parsons,  who  is  the  district 
passenger  agent  of  the  Chesapeake 
&  Ohio  Railway  Company  at  Louis- 
ville. The  other  was  served  upon 
C.  A.  Pennington,  the  superintend- 
ent of  terminals  of  the  Louisville 
&  Jeffersonville  Bridge  Company, 
which  terminals  are  used  by  the 
Chesapeake  &  Ohio  Railway  Com- 
pany at  Louisville.  The  return  upon 
the  first  summons  was  as  follows: 
"Executed  December  29,  1914,  on 
Old  Dominion  Steamship  Company 
by  delivering  a  copy  of  the  within 
summons    to    Robert    E.    Parsons, 


agent  of  said  company,  he  being 
chief  officer  found  in  this  county  at 
this,  time,  he  refusing  to  accept 
same.  C.  J.  Cronan,  S.  J.  C,  by  E. 
D.  Waters,  D.  S." 

The  return  upon  the  second  sum- 
mons was  as  follows:  "Executed 
January  2,  1915,  on  defendant  Old 
Dominion  Steamship  Company  by 
delivering  a  true  copy  of  the  within 
summons  to  C.  A.  Pennington,  the 
chief  agent  of  the  Chesapeake  & 
Ohio  Railway  Company  found  in 
this  county,  and  which  said  railway 
company,  as  the  agent  of  said  de- 
fendant, in  charge  of  its  business  in 
this  county.  C.  J.  Cronan,  S.  J.  C, 
by  C.  Mueller,  D.  S." 

The  Old  Dominion  Steamship 
Company  entered  its  special  ap- 
pearance and  made  a  motion  to 
quash  the  return  upon  each  of  these 
summonses,  and  in  support  of  the 
motion  filed  the  affidavits  of  Par- 
sons and  Pennington.  Plaintiff,  as 
against  the  motion,  filed  her  own 
affidavit.  The  circuit  court,  after 
considering  the  motion  to  quash, 
sustained  it,  to  which  ruling  plain- 
tiff excepted.  Thereafter  the  plain- 
tiff entered  a  motion  to  set  aside  the 
order  quashing  the  return  on  each 
summons,  and  that  the  case  be  set 
on  the  docket  for  trial.  This  mo- 
tion was  also  overruled  by  the  cir- 
cuit court,  to  which  ruling  the  plain- 
tiff excepted.  No  further  orders 
were  entered  or  steps  taken  in  the 
case. 

The  affidavit  of  Parsons  contains 
the  statements  that  the  Chesapeake 
&  Ohio  Railway  Company  operates 
passenger  trains  from  Louisville  to 
Norfolk,  Virginia ;  that  the  Old  Do- 
minion  Steamship  Company  is  a 
nonresident  corporation,  separate 
and  distinct  from  the  Chesapeake  & 
Ohio  Railway  Company,  and  that  it 
operates  a  steamship  line  over 
which  passengers  and  freight  are 
transported  from  Norfolk,  Virginia, 
to  New  York;  that  he  (Parsons)  is 
not,  and  was  not  at  the  time 
the  summons  was  served  on  him, 
the  agent  in  Kentucky  of  the  Old 
Dominion  Steamship  Company,  and 
that  it  has  never  had  any  officer  or 
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agent  in  Kentucky;  that  in  selling 
tickets  like  that  purchased  by  the 
plaintiff,  the  Chesapeake  &  Ohio 
Railway  Company  acts  for  itself  as 
far  as  the  transportation  on  its  line 
is  concerned,  and  sells  tickets  for 
the  connecting  carrier.  Old  Domin- 
ion Steamship  Company,  as  far  as 
the  transportation  of  passengers  on 
the  line  of  the  latter  is  concerned; 
and  that  each  line  acts  independent- 
ly in  the  matter  of  such  Iranspor- 
tation.  The  affidavit  of  Penning- 
ton contains  the  statements  that, 
though  the  terminals  of  the  Louis- 
ville &  Jeffersonville  Bridge  Com- 
pany, of  which  he  is  the  superin- 
tendent, are  used  by  the  Chesapeake 
&  Ohio  Railway  Company  at  Louis- 
ville, that  company  bills  freight 
from  Louisville  to  New  York  over 
the  Chesapeake  &  Ohio  Railway  to 
Newport  News  and  over  the  Old  Do- 
minion Steamship  Company  from 
Newport  News  to  New  York,  accord- 
ing to  the  usual  custom  of  freight 
transportation;  that  each  company 
acts  separately  and  not  jointly  in 
regard  to  such  traffic ;  that  he  (Pen- 
nington) is  not,  and  has  never  been, 
the  agent  of  the  Old  Dpminion 
Steamship  Company  in  this  state; 
and  that  company  has  never  had  an 
officer  or  agent  in  this  state. 

The  counter  affidavit  of  the  plain- 
tiff was  to  the  effect  that  in  pur- 
chasing the  ticket  in  question  from 
R.  E.  Parsons,  he  held  himself  out 
as  the  agent  in  this  state  of  the  Old 
Dominion  Steamship  Company ;  that 
as  the  agent  of  the  Chesapeake  & 
Ohio  Railway  Company  he  kept  in 
the  office  of  that  company  at  Louis- 
ville pamphlets  and  advertising  mat- 
ter of  the  Old  Dominion  Steamship 
Company;  and  that  the  Chesapeake 
&  Ohio  Railway  Company  solicits 
freight  and  passenger  business  for 
the  Old  Dominion  Steamship  Com- 
pany; moreover,  that,  subsequent 
to  the  infliction  upon  her  by  the 
servants  of  the  latter  company  of 
the  injuries  complained  of  in  the 
petition,  Parsons,  ajcting  for  it,  en- 
tered into  negotiations  with  her 
looking  to  the  settlement  of  her 
claim  for  damages. 


After  the  filing  of  the  affidavit  of 
the  plaintiff  there  was  filed  by  the 
defendant  a  supplemental  affidavit 
of  Parsons,  in  which  it  was  denied 
that  he  had  any  negotiations  with 
plaintiff  regarding  her  claim  for 
damages,  or  that  he  was  author- 
ized by  the  Old  Dominion  Steam- 
ship Company  to  negotiate  with 
her;  and  stated  that  all  railroads 
kept  pamphlets  in  their  ticket  offi- 
ces, showing  their  connecting  lines 
all  over  the  United  States,  the  time 
of  arrival  and  departure  of  trains, 
etc.;  that  when  a  person,  desiring 
to  go  to  New  York,  applies  at  the 
ticket  office  of  the  Chesapeake  & 
Ohio  Railway  Company,  the  agent 
of  that  company  solicits  such  per- 
son to  travel  over  its  line  as  far  as 
Norfolk,  Virginia,  and  represents  at 
the  time  that  it  has  a  connection 
at  Norfolk  for  New  York,  via  the 
Old  Dominion  Steamship  Company, 
and  that  a  through  ticket  from 
Louisville  to  New  York  by  the 
steamship  company's  line  can  be  ob- 
tained in  the  Louisville  office  of  the 
Chesapeake  &  Ohio  Railway  Com- 
pany, and  also  freight  transporta- 
tion. 

It  does  not  seem  to  be  claimed  by 
the  plaintiff  that  the  service  of 
process  on  Pennington  is  good,  but 
it  is  insisted  for  her  that  the  serv- 
ice on  Parsons  is  valid  and  sufficient 
to  give  the  circuit  court  jurisdiction 
in  the  action  as  to  the  Old  Dominion 
Steamship  Company.  The  two  ques- 
tions presented  for  decision  by  the 
record  are:  (1)  Whether  the  writ 
of  mandamus  will  lie  to  compel  a 
judicial  officer  to  decide  that  serv- 
ice of  process,  which  he  had  already 
adjudged  insufficient,  is  good;  (2) 
whether,  if  mandamus  is  the  proper 
remedy,  the  service  of  process  had 
oh  the  defendant  Old  Dominion 
Steamship  Company  is  good,  and 
therefore  sufficient  to  give  the  cir- 
cuit court  jurisdiction  to  entertain 
and  try  the  action. 

It  is  not  claimed  in  the  instant 
case  that  the  defendant  judge  re- 
fused to  act  at  all.  On  the  contrary 
it  is  conceded  that  he  entertained 
the  case  for  the  purpose  of  consid- 
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ering  the  single  question  presented 
to  him,  that  is,  whether  the  service 
of  process  was  good  or  bad,  and  that 
he  did  decide  it;  and,  the  decision 
being  that  the  service  was  not  good, 
an  order  was  entered  quashing  the 
return.  The  only  meaning  of  the 
plaintiff's  complaint  is  that  the  de- 
cision was  adverse  to  her  interest, 
and  therefore  incorrect,  for  which 
reason  she  asks  the  writ  of  manda- 
mus to  compel  a  different  decision 
of  the  question,  and  one  that  will 
be  favorable  to  her.  In  other  words, 
what  the  plaintiff  now  seeks  is  not 
that  the  judge  of  the  circuit  court 
be  required  to  take  action,  but  that 
he  act  in  a  manner  that  will  deprive 
him  of  the  discretion  with  which  he 
is  clothed  as  a  judicial  officer  by  the 
law. 

Section  110  of  the  Constitution 
provides  that  the  court  of  appeals 
shall  have  power  to  issue  such  writs 
as  may  be  necessary  to  give  it  gen- 
eral control  of  inferior  jurisdictions. 
We  have  never  held  that  the  above 
provision  of  the  Constitution  au- 
thorizes this  court  to  exercise  the 
power  of  determining  questions  that 
necessarily  belong  to  courts  of  origi- 
nal jurisdiction  and  over  which  they 
have  complete  control,  subject  to 
an  appeal  to  this  court,  where  an 
appeal  is  allowed.  The  writ  of  man- 
damus cannot  be  issued  to  compel 
an  inferior  court  to  decide  a  matter 
in  any  particular  manner.  The  chief 
office  of  the  writ,  as  applied  to 
courts,  is  to  compel  action  by  them ; 
but  where,  as  in  the  instant  case, 
the  petition  of  the  plaintiff  alleges 
that  the  court  acted,  but  acted  in  a 

way  different  from 
^^p?rtakimr  what  the  plaintiff 
?icL"of"*l"rv?c"eT   desired,  this  court  is 

without  power  to  in- 
terfere to  the  extent  of  compelling, 
by  mandamus,  such  action  or  de- 
cision on  the  part  of  the  circuit  court 
as  will  deprive  it  of  the  discretion 
conferred  upon  it  by  law.  As  said 
in  Com.  v.  McCrone,  153  Ky.  296, 
155  S.  W.  369 :  "The  general  prin- 
ciple which  applies  to  the  issue  of  a 
writ  of  mandamus  is  familiar.  It 
may  be  issued  to  compel  the  per- 


formance of  a  ministerial  act,  but 
not  to  control  discretion.  It  may 
also  issue  against  a  tribunal,  or  one 
who  acts  in  a  judicial  capacity,  to 
require  it  or  him  to  proceed,  but  the 
manner  of  proceeding  must  be  left 
to  his  or  its  discretion.  If  the  case 
here  presented  were  one  in  which 
the  fiscal  court  of  Campbell  county 
had  refused  to  act  at  all,  the  writ 
would  lie  to  compel  it  to  do  so ;  but 
it  would  have  to  be  left  to  its  discre- 
tion to  consent  or  refuse  its  consent 
to  the  appointment  to  the  office  of 
county  road  engineer  of  the  person 
named  by  the  county  judge  there- 
for. But  such  is  not  the  case;  the 
fiscal  court  did  act,  and  a  majority  of 
its  members,  by  voting,  refused  to 
consent  to  the  appellant  Traver's  ap- 
pointment to  the  office  of  county 
road  engineer ;  this  being  true,  they 
cannot  again  be  required  to  vote 
upon  the  question  whether  they  will 
consent  to  the  appointment  of 
Traver." 

There  cannot  be  found  a  clearer 
and  more  concise  statement  of  the 
doctrine  in  question  than  is  con- 
tained in  the  following  excerpt  from 
the  opinion  in  Louisville  v.  Eean,  18 
B.  Mon.  9 :  "But  the  doctrine  seems 
to  be  well  settled  that,  when  the  in- 
ferior tribunal  or  the  subordinate 
public  agents  have  a' discretion  over 
the  subject-matter,  that  discretion 
cannot  be  controlled  by  mandamus, 
although  it  may  have  been  improp- 
erly exercised.  If  there  be  a  re- 
fusal to  act  upon  the  subject,  or 
to  pass  upon  the  question  on  which 
such  discretion  is  to  be  exercised, 
then  the  writ  may  be  used  to  en- 
force obedience  to  the  law;  but 
when  the  question  has  been  passed 
upon,  it  will  not  be  used  for  the 
purpose  of  correcting  the  decision." 
Firemen's  Pension  Fund  v.  McCrory, 
132  Ky.  89,  21  L.R.A.(N.S.)  583, 
116  S.  W.  326. 

One  of  the  later  cases  on  this 
question  is  that  of  Com.  v.  Weis- 
singer,  143  Ky.  368,  136  S.  W.  875, 
in  the  opinion  of  which  it  is  said: 
"The  only  question  presented  by  the 
record  is,  did  the  Jefferson  county 
court  have  power  to  vacate  and  set 
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aside  the  judgment  by  default?  If 
it  did  not  have  jurisdiction  to  vacate 
and  set  aside  the  default  judgment, 
the  writ  of  prohibition  should  have 
been  granted;  on  the  other  hand, 
if  it  did  have  jurisdiction,  the  writ 
should  be  denied.  If  the  county 
court  had  power  to  vacate  the  judg- 
ment, it  is  wholly  immaterial 
whether  the  reasons  for  so  doing 
were  aufficient  or  not;  and  so  we 
will  not  inquire  into  the  sufficiency 
of  the  reason,  as  a  writ  of  prohibi- 
tion will  not  lie  to  restrain  an  in- 
ferior tribunal  from  acting  within 
its  jurisdiction,  however  erroneous 
its  action  may  be."  Goldsmith  v. 
Owen,  95  Ky.  420,  26  S.  W.  8 ;  Louis- 
ville Sav.  Loan  &  Bldg.  Asso.  v. 
Harbeson,  21  Ky.  L.  Rep.  278,  51 
S.  W.  787;  Weaver  v.  Toney,  107 
Ky.  426,  50  L.R.A.  105,  54  S.  W. 
732;  Galbraith  v.  Williams,  106  Ky. 
431,  50  S.  W.  686 ;  Schobarg  v.  Man- 
son,  110  Ky.  483,  61  S.  W.  999; 
Carter  County  v.  Mobley,  150  Ky. 
482,  150  S.  W.  497. 

We  do  not  overlook  the  fact  that 
in  some  jurisdictions  it  has  been 
held  that  where  a  court  declines 
jurisdiction  by  mistake  of  law,  er- 
roneously deciding  as  a  matter  of 
law,  and  not  as  a  decision  upon  the 
facts,  that  it  has  no  jurisdiction, 
and'  either  declines  to  proceed  or 
disposes  of  the  case,  the  general 
rule  has  been  announced  that  a  man- 
damus to  proceed  will  lie  from  any 
higher  court  having  supervisory 
jurisdiction,  unless  there  is  a  specif- 
ic and  adequate  remedy  by  appeal 
or  writ  of  error.  But  in  so  far  as 
we  have  been  enabled  to  discover, 
it  has  never  been  held  that  manda- 
mus will  issue  to  review  the  deci- 
sion of  a  lower  court  which  has 
refused  jurisdiction  after  determi- 
nation of  the  question  of  fact.  In 
some  of  the  cases  a  distinction  is 
made  between  a  refusal  to  take 
jurisdiction  ab  initio  and  a  determi- 
nation that  there  is  no  jurisdiction, 
it  being  held  that  where  the  court 
has  acted  and  judicially  determined 
that  it  has  no  jurisdiction,  its  deter- 
mination cannot  be  reviewed  except 
on  appeal  or  writ  of  error.    Cahill 


V.  Superior  Ct.  145  Cal.  42,  78  Pac. 
467;  People  ex  rel.  Sayer  v.  Gamett, 
130  111.  340,  23  N.  E.  331;  State 
ex  rel.  Grunewald  v.  Judge  of  Ct.  of 
Appeals,  105  La.  217,  29  So.  816; 
State  fex  rel.  Hyatt  v.  Smith,  105 
Mo.  6,  16  S.  W.  1052 ;  Nevada  C.  R. 
Co.  V.  District  Ct.  21  Nev.  409,  32 
Pac.  673:  Com.  v.  Judges  of  Com- 
mon Pleas,  3  Binn.  273 ;  Re  Key,  189 
U.  S.  84,  47  L.  ed.  720,  23  Sup.  Ct. 
Rep.  624;  Re  Morrison,  147  U.  S. 
14,  37  L.  ed.  60,  13  Sup.  Ct.  Rep. 
246.  In  most  of  the  states,  how- 
ever, the  doctrine  is,  as  held  in  this 
jurisdiction,  that  if  an  inferior  tri- 
bunal has  a  discretion  and  proceeds 
to  exercise  it,  its  discretion  cannot 
be  controlled  by  mandamus-;  but  if 
it  has  a  discretion  and  refuses  to 
exercise  it,  it  can  be  compelled  to 
do  so,  though  not  in  any  particular 
direction. 

It  is  insisted  for  the  plaintiff  that 
she  is  entitled  to  the  mandamus 
sought  on  the  ground  that  there  is 
no  other  adequate  means  of  relief 
open  to  her.  This  ground  of  relief 
has  so  frequently  been  recognized 
in  this  jurisdiction,  in  applications 
for  the  writ  of  prohibition,  that  it 
may  be  said  to  be  a  well-established 
rule  that  the  writ  of  prohibition 
may  be  issued  by 
the 

against  an  inferior 
court,  or  by  the  appellate  court 
against  a  circuit  court,  where  the 
inferior  or  circuit  court  is  attempt- 
ing to  act  out  of  its  jurisdiction,  or 
where  the  writ  of  prohibition  is  the 
only  adequate  remedy  to  which  the 
party  applying  therefor  can  resort. 
Cullins  V.  Williams,  156  Ky.  57,  160 
S.  W.  733 ;  Arnold  v.  Shields,  5  Dana, 
18,  30  Am.  Dec.  669;  Pennington 
v.  Woolfolk,  79  Ky.  13;  Newport 
News  &  M.  Valley  Co.  v.  McBrayer, 
15  Ky.  L.  Rep.  399;  Clark  County 
Ct.  v.  Warner,  116  Ky.  801,  76  S.  W. 
828;  McCann  v.  Louisville,  23  Ky. 
L.  Rep.  558,  63  S.  W.  446 ;  Rush  v. 
Denhardt,  138  Ky.  238,  127  S.  W. 
785,  Ann.  Cas.  1912A,  1199. 

In  the  cases  relied  on  by  the 
plaintiff,  no  such  state  of  facts 
as   here  presented   will   be  found. 
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That  of  Equitable  L.  Ins.  Co.  v. 
Hardin,  166  Ky.  53, 178  S.  W.  1155, 
deals  wholly  with  the  writ  of  prohi- 
bition, and  the  writ  was  granted 
because  the  wrong  complained  of 
would  have  resulted  in  irreparable 
injury  to  the  plaintiff,  and  there 
was  no  other  adequate  remedy  to 
which  he  could  have  resorted. 

In  Carey  v.  Sampson,  150  Ky. 
460,  150  S.  W.  531,  Carey  sought 
from  this  court  a  writ  of  prohibi- 
tion to  prevent  Sampson,  judge  of 
the  circuit  court,  from  trying  him 
under  an  indictment  for  practising 
medicine  without  a  license,  the 
punishment  for  which  offense  is  a 
fine  not  exceeding  $50.  The  grounds 
chiefly  urged  by  Carey  for  the  writ 
were  that,  as  Sampson  had  said  in 
advance  of  a  trial  that  he  intended 
to  find  him  guilty  and  would  fine 
him,  and  there  could  be  no  appeal 
from  the  maximum  fine  to  be  as- 
sessed against  him,  in  the  absence 
of  the  writ  of  prohibition  asked,  he 
would  be  left  without  any  adequate 
remedy.  In  denying  the  writ  we 
held  that  the  fact  that  no  appeal  is 
given  by  law  from  the  judgment 
of  an  inferior  court  cannot  affect  the 
question  of  the  propriety  of  the 
court  of  appeals  granting  a  writ  of 
prohibition,  since  the  legislative  de- 
partment of  the  state  has  the  power 
of  limiting  the  jurisdiction  of  this 
court  as  to  appeals ;  the  right  of  ap- 
peal being  not  an  inherent  right,  but 
one  that  may  be  granted  as  a  matter 
of  grace,  or  withheld  by  the  legisla- 
ture, in  the  exercise  of  its  discretion. 
In  the  opinion  it  is,  among  other 
things,  said: 

"In  determining  whether  there  is 
an  adequate  remedy,  each  case  must 
be  adjudged  upon  its  merits.  In 
Rush  V.  Denhardt,  138  Ky.  245,  127 
S.  W.  787,  Ann.  Cas.  1912A,  1199, 
this  court  said :  *If  we  should  once 
lay  down  the  rule  that  application  by 
original  proceeding  might  be  made 
to  us  to  stay  the  hand  of  the  inferior 
jurisdictions,  whenever  in  the  opin- 
ion of  counsel  the  ruling  was  preju- 
dicial, although  it  might  not  leave 
the  complainant  without  adequate 
remedy,  we  would  have  much  of  our 


time  occupied  in  the  settlement  of 
questions  that  could  be  brought  be- 
fore us  in  the  regular  way  by  appeal. 
Inferior  courts  would  be  obstructed 
in  the  hearing  and  disposal  of  cases, 
and  much  confusion  and  uncertainty 
would  follow.' 

'In  the  case  before  us  the  only  ele- 
ment entering  into  the  charge  that 
plaintiff  has  no  adequate  remedy  is 
the  fact  that  no  appeal  will  lie  from 
the    judgment    which    the    circuit 
judge  will  render  against  him,  be-, 
cause  the  fine  will  be  for  an  amount 
not  within  the  jurisdiction  of  this 
court.    The  case,  therefore,  is  on  all 
fours  with  that  of  the  Standard  Oil 
Co.  V.  Linn,  17  Ky.  L.  Rep.  832,  32  S. 
W.   932,   where  the  Oil  Company, 
having  been  proceeded  against  under 
sixty-five  separate  indictments  for 
buying  and  receiving  empty  coal-oil 
barrels  without  having  first  erased 
therefrom    the    inspector's    brand, 
which  had  been  placed  on  them,  as 
required  by  law,  applied  to  this  court 
for  a  writ  of  prohibition  to  arrest 
the  proceedings.    In  overruling  the 
application,    this    court,    speaking 
through  Chief  Justice  Pryor,  said: 
'The  basis  of  the  motion  rests  upon 
the  ground  that  his  decision  may  be 
adverse  to  the  defendant,  and  as  the 
fine  is  for  an  amount  not  within  the 
jurisdiction  of  this  court,  no  appeal 
can  be  prosecuted  from  his  judg- 
ment.   It  has  long  been  held,  and,  in 
fact,  no  ruling  to  the  contrary  can  be 
found,  that  such  a  writ  issued  only 
to  prevent  the  inferior  tribunal  from 
exercising,  or  attempting  to  exer- 
cise, a  jurisdiction  that  does  not  be- 
long to  it.    .    .    .    Section  110  of  the 
Constitution  provides  that  this  court 
"shall   have   power  to    issue  such 
writs  as  may  be  necessary  to  give  it 
general  control  of  inferior  j\irisdic- 
tions."     Under  this  provision  it  is 
claimed  this  court  may  righiully 
exercise  the  power  of  determiaing, 
not  only  the  question  of  jurisdiAion 
in  the  inferior  court,  but  may  g)  so 
far  as  to  determine  questions  chat 
necessarily  belong  to  courts  of  <*ig- 
inal   jurisdiction,   and    over   \;^hich 
they  have  complete  control,  subject 
to  an  appeal  to  this  court  wh^  an 


appeal  is  allowed.  It 
tended  the  circuit  court  is  without 
jurisdiction  to  try  these  indictments, 
and  it  must  be  conceded  it  has  full 
and  complete  power  to  determine  all 
questions  pertaining  to  the  trial, 
made  by  counsel  on  either  side. 
With  such  a  latitudinous  construc- 
tion given  this  provision  of  the  Con- 
stitution as  we  are  asked  to  give, 
this  court  would  convert  itself  into  a 
tribunal  of  original  jurisdiction,  and 
in  every  case,  as  to  the  validity  of  in- 
dictments, or  of  the  sufficiency  of 
any  pleading  in  a  civil  action,  this 
court  could  interfere  and  direct  the 
inferior  court  as  to  what  the  judg- 
ment should  be.  If  the  .statute  im- 
posing the  penalty  in  such  cases  has 
been  repealed,  the  court  below  has 
the  jurisdiction  to  so  decide,  or,  if 
the  indictment  or  proceeding  is  de- 
fective, the  same  power  exists,  so 
that  there  can  be  no  reason  for  this 
court  to  interfere  with  the  exercise 
of  the  rightful  jurisdiction  of  any 
court  except  in  cases  where  appeals 
are  prosecuted,  and  it  is  only  in  cases 
where  the  inferior  tribunal  is  be- 
yond the  bounds  of  its  jurisdiction 
that  this  writ  should  go.  The  fact 
that  no  appeal  is  given  cannot  affect 
the  question,  because  the  legislative- 
department  of  the  state  has  the 
power  of  limiting  the  jurisdiction  of 
this  court  as  to  appeals.' '' 

Here  the  question  whether  the 
plaintiff,  in  case  of  a  refusal  of  th6 
mandamus,  has  any  other  adequate 
means  of  relief,  cannot  be  consid- 
ered, for  there  was  a  hearing  of 
proof  by  the  circuit  court  and  deci- 
sion that  the  service  of  process  was 
pot  sufficient  to  bring  the  Old  Do- 
minion Steamship  Company  before 
the  court.  If  correct  in  this  decision, 
the  court  could  not  proceed  to  try 
the  case,  owing  to  its  not  having  ob- 
tained jurisdiction  of  the  person  of 
the  defendant.  The  question  de- 
termined was  jurisdictional,  in  the 
decision  of  which  there  was  a  com- 
plete exercise  of  the  discretion  of  the 
court,  which  cannot  be  interfered 
4  A.L.R.— 39. 
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is  not  con-     with  by  the  writ  of  mandamus ;  nor 

can  the  decision  itself  be  reviewed  by 
this  court  on  an  application  for  such 
writ. 

If,  as  claimed  by  the  plaintiff,  th^ 
circuit  judge  erred  in  the  decision 
rendered,  tiiat  fact  would  not  au- 
thorize the  granting  of  the  manda- 
mus ;  or  if,  as  further  claimed  by  her, 
she  were  without  right  of  appeal 
from  the  decision,  the  granting  of 
the  mandamus  would  be  equally  un- 
authorized; as  in  either  event  we 
would  be  confronted  with  the  fact 
that  the  circuit  judge  had  a  discre- 
tion over  the  subject-matter  in- 
volved in  the  question  decided,  and 
that,  in  making  the  decision,  he  ex- 
ercised such  discretion,  for  which 
reasons  no  power  exists  in  this  court 
to  compel,  by  mandamus,  a  different 
decision. 

We  are  unconvinced  of  the  sound- 
ness of  the  plaintiffs  contention 
that  she  has  no  other  adequate 
remedy  than  the  one  here  applied 
for.  If,  after  the  quashing  of  the 
return  on  the  summons,  she  had  adr 
vised  the  judge  of  the  circuit  court 
that  she  proposed  taking  no  further 
step  in  the  case,  he  doubtless  would 
have  entered  judgment  dismissing 
the  action  for  want  of  jurisdiction  of 
the  person  of  the  defendant,  from 
which  judgment,  upon  reserving  the 
necessary  exception,  she  could  have 
taken  an  appeal  to  this  court,  and 
thereby  obtained  a  review  of  the 
rulings  of  the  circuit  judge  com- 
plained of. 

Our  conclusion  that  the  plaintiff 
has  not  shown  herself  entitled  to  the 
writ  of  mandamus  asked  renders  un- 
necessary and,  indeed,  improper  the 
decision  of  the  second  question 
urged  by  her,  viz.,  whether  the  serv- 
ice of  summons  was  legally  had  upon 
the  Old  Dominion  Steamship  Com- 
pany so  that  question  is  not  passed 
on. 

For  the  reasons  indicated,  the  de- 
murrer to  the  petition  is  sustained, 
the  writ  of  mandamus  refused,  and 
the  action  dismissed. 
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ANNOTATION. 

Mandamus  to  compel  a  court  to  take  jurisdiction  of  a  cause  that  it  has  errone- 
ously dismissed  for  supposed  insuflficiency  or  lack  of  service. 


On  mandamus  to  compel  court  to  as- 
sume or  exercise  jurisdiction  where 
it  has  erroneously  dismissed  the  cause, 
or  refused  to  proceed  on  the  ground  of 
supposed  lack  of  jurisdiction,  see  note 
to  State  ex  rel.  Martin  v.  Superior  Ct. 
ante,  582. 

On  inadequacy  of  remedy  by  appeal 
or  writ  of  error  as  affecting  right  to 
mandamus  to  inferior  court,  see  note 
to  Ketchum  Coal  Co.  v.  District  Ct. 
post,  632. 

On  mandamus  to  compel  court  to 
reinstate  or  proceed  with  the  hearing 
of  an  appeal  that  it  has  erroneously 
dismissed,  see  note  to  Floyd  v.  Sixth 
Judicial  Dist.  Ct  post,  655. 

The  dismissal  of  a  cause  for  insuffi- 
ciency or  lack  of  service  is  equivalent 
to  a  dismissal  for  lack  of  jurisdiction ; 
and  so  an  application  for  a  writ  of 
mandamus,  where  a  court  has  mistak- 
enly held  that  the  service  was  insuffi- 
cient, may  be  predicated  upon  the 
broad  principle  that  mandamus  will 
lie  where  an  inferior  court,  having 
jurisdiction,  refuses  to  proceed,  or  dis- 
misses the  cause  upon  the  ground  that 
it  lacks  jurisdiction.  On  this  broad 
principle,  see  note  to  State  ex  rel.  Mar- 
tin V.  Superior  Ct.  supra.  Upon  such 
predication  it  is  necessary  to  consid- 
er whether  that  principle  applies  to 
cases  where  the  dismissal  was  for  lack 
of  jurisdiction  of  the  person,  as  well 
as  to  cases  where  the  dismissal  was 
for  lack  of  jurisdiction  of  the  subject- 
matter;  also,  whether  the  particular 
case  falls  within  any  of  the  limita- 
tions or  conditions  imposed  upon  the 
rule;  as  discussed  in  the  note  referred 
to. 

There  is  also  a  well-established 
principle  that,  in  many  circumstances, 
mandamus  will  lie  where  a  cause  has 
been  dismissed  upon  an  erroneous  de- 
termination of  a  matter  preliminary  to 
a  liearing  upon  the  merits,  which 
operates  to  take  a  cause  out  of  the 
rule  that  the  discretion  of  the  court 
will  not  be  controlled  by  mandamus. 
This  principle  is  too  broad  for  anno- 


tation here,  except  so  far  as  it  is  sup- 
ported by  the  cases  falling  within  the 
subject  of  the  note.  Some  cases,  in 
which  -the  cause  was  dismissed  for 
insufficiency  or  lack  of  service  un- 
doubtedly fall  within  this  principle. 

The  decision  in  the  reported  case 
(Speckert  v.  Ray,-  ante,  603),  if  it 
were  based  upon  the  theory  that  the 
rule  does  not  apply  where  the  case  has 
been  dismissed  for  lack  of  jurisdic- 
tion of  the  person,  as  distinguished 
from  the  subject-matter,  would  be 
supported  arguendo  by  the  decision 
in  State  ex  rel.  Martin  v.  Superior  Ct. 
ante,  572.  And  so  far  as  it  may  be 
said  to  be  based  upon  the  fact  that  the 
inferior  court  had  determined  facts  as 
the  basis  of  its  decision,  as  distin- 
guished from  questions  of  law,  it  is 
supported  by  a  few  cases  cited  in  the 
note  to  that  case,  especially  Reg.  v. 
Leicester  Freemen  (1850)  15  Q.  B. 
671,  117  Eng.  Reprint,  613, 14  Jur.  914, 
19  L.  J.  Q.  B.  N.  S.  413.  And,  if  the 
court  intended  to  base  the  decision 
upon  the  ab  initio  theory,  it  is  sup- 
ported by  another  small  group  of 
cases  there  cited.  So  far  as  the  deci- 
sion is  based  upon  the  fact  that  there 
could  have  been  an  appeal  by  proper 
-procedure,  it  is  supported  by  State 
ex  rel.  Piper  v.  Superior  Ct.  (1906)  45 
Wash.  196,  87  Pac.  1120,  where  the 
trial  court  refused  to  proceed  with  a 
cause  brought  for  the  annulment  of  a 
void  marriage,  and  held  that  it  had 
no  jurisdiction  for  the  reason  that 
service  was  made  by  publication  in- 
stead of  by  personal  service,  and  the 
higher  court  refused  a  mandamus  to 
compel  it  to  proceed,  stating  that  if 
the  court  had  been  asked  to  finally  dis- 
pose of  the  case,  and  had  dismissed 
it,  relator  would  have  had  an  adequate 
remedy  by  appeal.  The  same  holdinsr, 
on  practically  the  same  facts,  is  found 
in  Stevens  v.  Wayne  Circuit  Judge 
(1910)  161  Mich.  130,  125  N.  W.  695. 

Where  a  court  erroneously  holds 
that  the  service  of  summons  or  notice 
is  insufficient,  and  sustains  a  motion 
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to  quash  the  summons,  mandamus 
will  lie  to  eompel  it  to  take  jurisdic- 
tion and  proceed  in  the  exercise  there- 
of, since  this  is  a  preliminary  ques- 
tion of  jurisdiction,  to  which  the  rule 
that  the  discretion  of  the  court  can- 
not be  controlled  by  mandamus  does 
not  apply.  Ex  parte  Schollenberger 
(1878)  96  U.  S.  369,  24  L.  ed.  853;  Re 
Hohorst  (189S)  150  U.  S.  653,  37  L. 
ed.  1211,  14  Sup.  Ct.  Rep.  221 ;  Re  Con- 
noway  (1900)  178  U.  S.  421,  44  L.  ed. 
1134, 20  Sup.  Ct.  Rep.  951  (and  see  also 
Rose's  Notes  to  these  cases) ;  Hill  v. 
Superior  Ct.  (1911)  15  Cal.  App.  307, 
114  Pac.  805;  Klokke  Invest.  Co.  v. 
Superior  Ct.  (1919)  —  Cal.  App.  —, 
179  Pac.  728;  Hill  v.  Morgan  (1904)  9 
Idaho,  718,  76  Pac.  323 ;  J^eople  ex  rel. 
Hosie  V.  Judge  of  Wayne  Circuit  Ct. 
(1871)  22  Mich.  493;  People  ex  rel. 
Comstock  V.  Judge  of  Wayne  Circuit 
Ct.  (1874)  30  Mich.  98  (defect  in  sum- 
mons) ;  Brown  v.  Pontiac  Min.  Co. 
(1896)  105  Mich.  653,  63  N.  W.  1000; 
Castello  V.  St.  Louis  Circuit  Ct.  (1859) 
28  Mo.  259  (a  notice) ;  State  ex  rel. 
Snow  Steam  Pump  Works  v.  Homer 
(1913)  249  Mo.  58,  155  S.  W.  405; 
State  ex  rel:  Newell  v.  Cave  (1917) 
272  Mo.  653,  199  S.  W.  1014,  writ  of 
error  dismissed  in  (1918)  246  U.  S. 
650,  62  L.  ed.  921,  38  Sup.  Ct.  Rep. 
334;  State  ex  rel.  Eeane  v.  Murphy 
(1885)  19  Nev.  89,  6  Pac.  840;  Reg.  v. 
Leicester  'Freemen  (1850)  15  Q.  B. 
671, 117  Eng.  Reprint,  613,  14  Jur.  914, 
19  L.  J.  Q.  B.  N.  S.  413  (where  deci- 
sion was  based  on  law;  contra,  where 
based  on  fact). 

The  case  of  Hill  v.  Morgan  (1904) 
9  Idaho,  718,  76  Pac.  323,  supra,  is 
cited  in  Connolly  v.  Woods  (1907)  13 
Idaho^  591,  92  Pac.  573,  where  the 
court  distinguishes  the  two  cases  and 
holds  that  the  doctrine  of  the  former 
case  has  no  application,  where  the 
court  has  passed  upon  the  sufficiency 
of  the  pleadings  and  disposed  of  the 
case.  In  such  case  it  has  jurisdiction 
and  exercises  it,  while  in  the  Hill  Case 
it  was  the  sufficiency  of  the  service 
that  was  in  question.  But  the  ques- 
tion decided  in  the  Connolly  Case  is 
not  within  the  scope  of  this  note.  Al- 
though there  are  some  cases,  such  as 
State  ex  rel.  Sorrel  v.  Foster  (1902) 


106  La.  425,  31  S.  W.  57,  in  which  the 
decision  is  contrary  to  that  in  the 
Connolly  Case,  such  decisions  are  not 
based  upon  any  theory  that  a  holding 
that  the  pleadings  are  insufficient  is 
equivalent  to  holding  that  the  court 
has  no  jurisdiction. 

In  State  v.  Snow  Steam  Pump  Works 
V.  Homer  (1913)  249  Mo.  58,  155  S.  W. 
405,  the  court  said:  ''But  aside  from 
this  there  is  much  respectable  author- 
ity to  the  effect  that  mandamus  is  the 
only  proper  remedy,  where  a  circuit 
court  refused  to  proceed  with  a  case 
because  the  court  was  of  opinion  that 
it  did  not  have  jurisdiction  of  the 
cause,  or  of  the  parties  to  the  cause. 
In  the  circuit  court  case,  the  trial 
court  refused  to  entertain  jurisdiction 
and  proceed  with  the  case  upon  a  pre- 
liminary objection  to  the  return  of 
service  to  the  process.  In  the  very 
early  case  of  Castello  v.  St.  Louis  Cir- 
cuit Ct.  (1859)  28  Mo.  274,  we  had 
up  a  very  similar  question.  The  ques- 
tion there  was  whether  a  notice  of 
contest  in  a  contested  election  case 
was  sufficient  to  give  the  circuit  court 
jurisdiction  to  hear  and  determine  the 
case  upon  its  merits.  The  circuit 
court  held  the  notice  insufficient,  and 
refused  to  proceed  further  with  the 
case.  This  court  issued  its  alternative 
writ,  and  then  proceeded  to  determine 
whether  or  not  the  trial  court  was 
right  or  wrong  in  refusing  to  proceed 
further.  We  held  that  the  trial  court 
was  right,  and  that  the  notice  was  in^ 
sufficient,  and  denied  the  peremptory 
writ  for  that  reason;  but,  in  the 
course  of  the  opinion,  we  thus  spoke 
upon  the  question  in  issue  here: 
'Upon  the  facts  disclosed  in  the  peti- 
tion in  this  case  for  a  mandamus  upon 
the  circuit  court,  a  majority  of  this 
court  determined  that  a  conditional 
mandamus  should  be  awarded,  and  it 
was  accordingly  so  ordered.  This 
determination  was  based  upon  the 
principle  that  where  an  inferior  judi- 
cial tribunal  declines  to  hear  a  case 
upon  what  is  termed  a  preliminary 
objection,  and  that  objection  is  pure- 
ly a  matter  of  law,  a  mandamus  will 
go,  if  the  inferior  court  has  miscon- 
strued the  law.  The  cases  of  Rex  v. 
Justices    of   West    Riding    (1833)    5 
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Barn.  &  Ad.  667,  110  Eng*  Reprint, 
937,  2  Nev.  &  M.  390,  6  L.  J.  Mag.  Cas. 
N.  S.  21,  and  Rex  v.  Justices  of  Middle- 
sex (1834)  5  Barn.  &  Ad.  1113,  110 
Eng.  Reprint,  1104,  3  L.  J.  Mag.  Gas. 
N.  S.  32,  3  Nev.  &  M.  110;  Rex  v. 
Hewes  (1835)  3  Ad.  &  El.  725,  110 
Eng.  Reprint,  589,  5  L.  J.  Mag.  Gas. 
N.  S.  45,  and  Reg.  v.  Recorder  (1850) 
1  Eng.  L.  &  Eq.  Rep.  291,  are  believed 
to  be  conclusive  upon  this  point,- so 
far  as  the  English  authorities  go ;  and 
our  attention  has  not  been  directed 
to  any  American  cases  conflicting  with 
this  view  of  the  law.  If  the  circuit 
court  declined  to  go  into  the  merits 
of  the  case  because  the  party  com- 
plaining had  not  given  the  notice  re- 
quired by  the  statute,  that  was  a  pre- 
liminary objection, — a  point  of  law, 
which  this  court  can  review  upon  a 
writ  of  mandamus;  and  if  the  circuit 
court  called  for  a  notice  which  the 
statute  did  not  require,  the  mandamus 
ought  to  be  made  peremptory.  It  is 
not  deemed  important  to  go  into  any 
extended  examination  of  this  question, 
since,  upon  the  return  to  the  condi- 
tional mandamus  by  the  circuit  court, 
we  were  satisfied  that  the  construc- 
tion which  that  court  gave  to  the  stat- 
ute was  correct.'  So,  in  the  case  at 
bar.  The  trial  court  entertained  an 
objection  to  a  preliminary  matter,  and 
then  refused  to  proceed  further.  The 
return  was  before  the  court,  and  was, 
therefore,  an  undisputed  fact,  and  it 
was  thus  a  pure  question  of  law  as  to 
whether  the  court  should  hear  the 
case  upon  its  merits." 

In  refusing  to  issue  a  writ  of  man- 
damus to  compel  an  inferior  court  to 
dismiss  a  suit  for  want  of  proper  serv- 
ice (which  question  is  not  within  the 
scope  of  this  note),  the  court,  in 
Michigan  Mut.  F.  Ins.  Go.  v.  Wayne 
Gircuit  Judge  (1897)  112  Mich.  270, 
70  N.  W.  582,  said :  'The  writ  will  be 
entertained  when  the  court  has  re- 
fused to  retain  jurisdiction,  supposing 
it  had  no  jurisdiction,  when  it  had 
jurisdiction  in  fact,  because,  if  the 
writ  was  not  entertained  under  such 
circumstances,  the  party  would  be 
without  remedy.    On  the  contrary,  if 


the  court  claims  jurisdiction  in  a  case 
where  it  is  not  entitled  to  exercise  iU 
such  action  of  the  court  can  be  re- 
viewed by  appeal  or  writ  of  error.  In 
such  a  case  the  writ  of  mandamus 
ought  not  to  issue.  Applying  these 
general  principles  to  the  case  now 
here,  we  do  not  regard  it  as  a  case 
where  the  writ  should  issue.  If  the 
court  is  wrong  in  asserting  jurisdic- 
tion, the  aggrieved  party  has  a  remedy 
by  writ  of  error." 

But  in  Hitchcock  v.  Wayne  Gircuit 
Judge  (1906)  144  Mich.  62,  107  N.  W. 
1123,  the  court,  in  referring  to  this 
language,  said :  ''It  is  quite  apparent 
from  this  entire  language  that  we 
were  attempting  to  describe  cases  in 
which  the  trial  court  refused  to  make 
a  final  order  which  might  be  reviewed 
by  appeal  or  writ  of  error.  If  such 
an  order  is  made,  even  though  made 
upon  the  erroneous  notion  that  the 
trial  court  has  not  jurisdiction,  man- 
damus will  not  lie."  In  Hill  v.  Su- 
perior Gt.  (1911)  16  Cal.  App.  307,  114 
Pac.  805,  supra,  the  court  said:  "As 
we  view  it,  then,  the  trial  judge,  upon 
a  preliminary  matter,  decided  con- 
trary to  the  law  and  the- facts  that  the 
court  had  not  acquired  jurisdiction  of 
the  'contestee,'  and  therefore  was  not 
authorized  to  proceed  with  the  trial 
at  the  time  appointed.  Upon  our  un- 
derstanding of  the  statutory  provi- 
sion, the  court  had  and  still  has  ju- 
risdiction of  the  subject-matter  and 
of  the  parties,  and  it  was  its  plain 
duty  to  proceed  to  trial  at  the  time 
appointed.  It  could  not  devest  itself  of 
this  jurisdiction  by  an  order  purport- 
ing to  quash  the  citation,  nor  is  there 
a  case  presented  here  of  jurisdiction 
to  decide  wrong  as  well  as  right»  be- 
yond the  reach  of  the  writ  of  man- 
date. Where  there  is  no  conflict  as  to 
the  facts  and,  in  the  judgment  of  the 
higher  tribunal,  those  facts  confer  ju- 
risdiction, and  make  it  clearly  the 
duty  of  the  lower  tribunal  to  proceed 
with  the  trial  of  the  cause,  if  there 
is  no  other  adequate  remedy,  the  writ 
of  mandate  will  issue,  commanding 
such  action."  J.  W.  M; 
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V. 

E.  B.  MUSE,  District  Judge. 

Texas  Supreme  Court -^  January  S,  1919. 
(_  Tex,  — ,  207  8.  W.  897.) 

Mandamnfl  —  power  of  supreme  court. 

1.  Legislative  authority  granted  under  sanction  of  the  Constitution  to 
the  supreme  courts  of  original  jurisdiction  to  issue  writs  of  mandamus 
against  any  district  judge  or  judge  of  the  court  of  appeals,  empowers 
the  supreme  court  to  command  a  district  court  to  enforce  a  judgment^ 
although  the  court  of  appeals  has  attempted  to  compel  it  to  proceed  with 
a  new  trial  of  the  case. 

ISee  note  on  this  question  beginning  on  page  632.] 


Courts  —  duration  of  jurisdiction. 

2.  Ordinarily  the  jurisdiction  of  a 
court  over  both  the  subject-matter  and 
the  parties,  once  fully  attached  in  a 
cause,  continues  until  all  issues,  both 
of  fact  and  of  law,  have  been  finally 
determined. 

[See  7  R.  C.  L.  1029,  1080.] 

—  extension  of  term. 

8.  Where  the  statute  permits  con- 
tinuance of  a  term  of  court  beyond  the 
date  set  for  its  termination,  the  court 
possesses  the  same  power  during  the 
extension  as  during  the  original  term. 

[See  7  R.  C  L.  988  et  seq.] 

—  power  over  orders. 

4.  A  court  may,  before  expiration  of 
the  term,  revise  or  vacate  any  of  its 
judgments,  decrees,  or  orders,  includ- 
ing orders  granting  new  trials. 

[See  16  R.  C.  L.  677;  20  R.  C.  L. 
312.] 

—  eondusiiMi  of  triaL 

5.  Statutory  authority  to  extend  a 
term  of  court  to  the  conclusion  of  a 
pending  trial  does  not  terminate  with 
the  granting  of  a  new  trial  in  the  case, 
if  a  motion  to  set  aside  such  order  is 
seasonably  made. 

[See  20  R.  C.  L.  813.] 

Definition  —  trial 

6.  The  word  "trial"  means  the  judi- 
cial investigation  and  determination 
of  the  issues  between  parties. 


Trial  —  when  concluded. 

7.  A  trial  is  not  concluded  until  en- 
try of  final  judgment. 

[See  15  R.  C.  L.  569.] 

Evidence  —  presumption  —  order  of 
entering  orders. 

8.  An  order  granting  a  motion  for 
rehearing  of  an  order  granting  a  new 
trial,  entered  on  the  same  day  as  the 
entry  of  final  judgment  in  the  case, 
will  be  presumed  to  have  been  entered 
prior  to  the  final  judgment 

[See  10  R.  C.  L.'882.] 

Mandamus  —  to  enforce  judgment  — 
remedy  by  appeal 

9.  Mandamus  lies  to  enforce  a  judg- 
ment reinstated  upon  setting  aside  an 
order  granting  a  new  trial,  which  the 
court  refuses  to  do  because  the  grant- 
ing of  the  new  trial  was  the  final  valid 
order  in  the  case,  although  a  review 
might  be  secured  by  appeal  from  the 
judgment  finally  entered  upon  the  new 
trial. 

[See  18  R.  C.  L.  132,  138.] 

Judgment  —  finality  on  rights. 

10.  It  is  of  the  essence  of  the  right 
of  one  against  whom  a  judgment  has 
been  entered  that  he  is  entitled  not  to 
have  to  respond  further  to  plaintiff's 
cause  of  action  than  by  payment  of  his 
judgment. 

[See  15  R.  C.  L.  824  et  seq.] 


Application  for  a  Mrrit  of  mandamus  to  compel  respondent  to  enforce 
the  final  judgment  which  had  been  entered  on  the  minutes  of  the  District 
Court  for  Dallas  County  in  an  action  brought  against  relator  to  recover 
damages  for  personal  injuries,  alleged  to  have  been  caused  by  its  negli- 
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gence,  and  to  proceed  no  further  with  a  new  trial  so  long  as  the  judg- 
ment remained  unreversed.     Writ  issued. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  F.  J.  Wren,  E.  M.  Browder, 
Lee,  Lomaxy  &  Smith,  and  Terry,  Gav- 
in, &  Mills,  for  petitioner : 

Under  the  principles  of  law  regulat- 
ing such  writs,  mandamus  is  the  prop- 
er, available,  and  required  remedy, 
when  necessary  to  effect  the  enforce- 
ment of  a  valid  and  subsisting  judg- 
ment and  the  full  protection  and  es- 
tablishment of  the  rights  of  the  par- 
ties thereunder. 

Wright  V.  Swayne,  104  Tex.  444,  140 
S.  W.  221,  Ann.  Gas.  1914B,  288 ;  Ketch- 
um  Goal  Go.  v.  Ghristensen,  48  Utah, 
214,  159  Pac.  541 ;  48  Utah,  842,  post, 
619,  159  Pac.  737 ;  People  ex  rel.  Farm- 
ers'  Reservoir  &   Irrig.   Go.   v.   Jef- 
ferson Dist.  Gt.  46  Golo.  386,  24  L.R.A. 
(N.S.)   886,  133  Am.  St.  Rep.  84,  104 
Pac.  484;  Texas  Tram  &  Lumber  Co.  v. 
Hightower,    100    Tex.    126,    6    L.R.A. 
(N.S.)  1046,  123  Am.  St.  Rep.  794,  96 
S.  W.  1071 ;  18  R.  G.  L.  Mandamus,  § 
235;  People  ex  rel.  Holbrook  v.  Petit, 
266  111.  628,  107  N.  E.  830;  People  ex 
rel.  Busch  v.  Green,  281  111.  52,  117  N. 
E.  764;  Swager  v.  Gillham,  278  111.  295, 
116  N.  E.  71;  People  ex  rel.  Lucey  v. 
Turney,  273  111.  546,  113  N.  E.  105; 
Stafford  v.  Union  Bank,  17  How.  276, 
15  L.  ed.  101;  Scott'v.  Bedell,  108  Ga. 
205,  33  S.  E.  903;  Williams  v.  McAr- 
thur.  111  Ga.  28,  36  S.  E.  301 ;  Whitmore 
v.  Stewart,  61  Kan.  254,  59  Pac.  261 ; 
Thomson  v.  Sleeper,  168  Mass.  373,  47 
N.  E.  106;  Watson  v.  Randall,  44  Mich. 
514,  7  N.  W.  84;  State  ex  rel.  Kansas 
Gity  V.  Renick,  157  Mo.  292,  57  S.  W. 
713;  State  ex  rel.  Glement  v.  Stokes, 
99  Mo.  App.  236,  73  S.  W.  254 ;  People 
ex  rel.  Dobson  v.  McGlay,  2  Neb.  7; 
People  ex  rel.  Garpentier  v.  Loucks, 
28  Gal.  68;  Northern  Pacific  Goast  R. 
Go.  V.  Gardner,  79  Gal.  213,  21  Pac. 
735;  Moore  v.  Muse,  47  Tex.  210. 

Mandamus  will  issue  not  only  in 
cases  where  the  party  having  a  spe- 
cific legal  right  has  no  other  legal 
operative  remedy ;  but  where  the  other 
modes  of  redress  are  inadequate  or 
tedious,  the  writ  will  be  awarded. 

High,  Extr.  Leg.  Rem.  2d  ed.  p.  15; 
Shortt,  Mandamus,  p.  262;  26  Gyc. 
Mandamus,  171;  Raisch  v.  Board  of 
Education,  81  Gal.  542,  22  Pac.  890; 
Bailey  v.  Aransas  Gounty,  46  Tex. 
Giv.  App.  547,  102  S.  W.  1160;  Inter- 
national Water  Go.  v.  El  Paso,  ^1  Tex. 
Giv.  App.  321,  112  S.  W.  8l6. 


Messrs.  George  A.  Harmon  and  Mar- 
cus M,  Parks  for  defendant. 

Greenwood,  J.,  delivered  the  opin- 
ion of  the  court : 

The  district  court  of  Dallas 
county  was  engaged  in  the  trial  by 
jury  of  a  cause  numbered  22,277B, 
wherein  H.  L.  Collier  was  plaintiff 
and  the  Gulf,  Colorado,  &  Santa  Fe 
Railway  Company  was  defendant, 
at  its  January  term,  1917,  without 
time  to  complete  the  trial  before 
the  expiration  of  the  term,  where- 
upon the  presiding  judge  extended 
the  term  by  the  following  order, 
duly  entered  on  the  minutes  on 
March  31,  1917,  to  wit: 

"Whereas,  the  trial  of  the  above 
entitled  and  numbered  cause  com- 
menced on  March  19,  1917,  and 

"Whereas,  the  end  of  the  Janu- 
ary term,  1917,  is  at  hand,  said 
term  ending  March  31, 1917,  and 

"Whereas,  the  trial  of  the  above 
numbered  and  entitled  cause  has 
not  been  concluded,  but  is  still  in 
progress,  and 

"Whereas,  it  will  take  some  time 
to  conclude  the  trial  of  said  cause: 
"Therefore,  I,  E.  B.  Muse,  the 
presiding  judge  of  the  forty-fourth 
district  court,  with  the  power  vest- 
ed in  me  by  the  statutes  of  the  state 
of  Texas,  under  article  1726,  do 
deem  it  expedient  and  necessary 
that  the  rights  of  all  parties  may  be 
preserved  and  protected,  do  extend 
the  January  terms,  A,  D.  1917,  of 
said  court  until  the  conclusion  of 
said  pending  trial ;  the  extension  of 
said  January  term  being  intended 
to  cover  such  time  as  necessary  to 
finish  and  complete  the  trial  of  said 
above  numbered  and  entitled  cause, 
and  extension  of  said  trial  will  in- 
clude and  is  intended  to  include  the 
conclusion  of  this  trial  in  the  ordi- 
nary, legal,  and  statutory  manner, 
the  submission  of  the  cause  to  the 
jury,  their  deliberation,  and  finding 
upon  same,  the  filing  of  a  motion 
for  new  trial,  if  same  becomes 
necessary  by  either  party,  and  the 
action  of  the  court  upon  such  mo* 
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tions  as  may  be  necessary  4uid  be- 
come incident  thereto  under  the 
statute  growing  out  of  said  triaL 
This  term  is  extended  to  include 
everything  under  the  law  that  is 
necessary  to  be  done  to  make  a  full 
and  complete  conclusion  of  said 
pending  trial  now  in  progress  In 
this  court." 

On  April  11,  1917,  the' jury  re- 
turned a  general  verdict  in  favor  of 
the  plaintiff,  against  the  defendant^ 
for  the  sum  of  $4,G00,  and  the  ver- 
dict was  duly  noted  on  the  docket. 

•Within  two  days  after  the  ver- 
dict was  rendered,  the  plaintiff  filed 
a  motion  for  a  new  trial,  which  was 
afterwards  amended,  and  on  June 
2, 1917,  the  court  made  and  entered 
an  order  finding  that  the  motion 
was  well  taken  and  adjudging  that 
a  new  trial  be  granted. 

Immediately  after  the  announce- 
ment by  the  court  of  this  order,  on 
plaintiff's  motion  for  a  new  trial, 
the  defendant,  on  June  2, 1917,  filed 
a  motion  for  a  rehearing  and  to  set 
aside  said  order,  and  the  court  di- 
rected counsel  for  the  respective 
parties  to  submit  in  writing  such 
briefs  and  arguments  on  defend- 
ant's motion  as  they  might  desire 
to  present.  In  compliance  with  the 
court's  direction,  counsel  on  both 
sides  submitted  written  briefs  and 
arguments,  the  last  being  in  behalf 
of  plaintiff,  and  being  filed  on  Sep- 
tember 15,  1917. 

The  court  took  defendant's  mo- 
tion, and  ttie  briefs  and  arguments 
thereon,  under  advisement  until  Oc- 
tober 5,  1917,  when  it  granted  the 
motion  by  the  following  order,  to 
wit :  "The  court  having  had  under 
advisement  the  motion  of  defend- 
ant filed  herein  June  2, 1917,  asking 
for  a  reconsideration  of,  and  a  re- 
hearing on,  the  order  of  this  court 
made  June  2,  1917,  sustaining 
plaintiff's  motions  for  a  new  trial 
and  granting  the  plaintiff  a  new 
trial  and  of  said  motions,  and  said 
motion  and  the  arguments  of  coun- 
sel for  plaintiff  and  defendant 
thereon  having  been  duly  consid- 
ered by  the  court,  and  the  court  be- 
ing fully  advised  in  the  premises: 


Now  on  this  date,  in  open  court,  it 
is  ordered,  adjudged,  and  decreed 
by  the  court  that  said  defendant's 
motion  for  rehearing  be  granted 
and  that  the  order  at  this  exten- 
sion of  term  heretofore  made  on 
June  2,  1917,  granting  plaintiff  a 
new  trial  herein,  be  set  aside,  and 
held  for  naught,  and  plaintiff's 
original  and  amended  motions  for 
new  trial  being  now  fully  consid- 
ered, they  and  each  of  them  are  in 
all  things  overruled,  to  which  rul- 
ing of  the  court  the  plaintiff  H.  L. 
Collier  in  open  court  excepted  and 
gave  notice  of  appeal  to  the  court 
of  civil  appeals  for  the  fifth  su- 
preme judicial  district  sitting  at 
Dallas.  And  on  motion  of  plaintiff, 
ninety  days  are  hereby  granted  to 
plaintiff  from  and  after  this  date, 
in  which  to  prepare  and  file  state- 
ment of  facts  and  bills  of  exception. 
And  now  by  this  order  the  said 
above  cause  being  finally  disposed  of 
in  this  court  under  the  extension  of 
the  Janujiry  term  of  this  court  made 
March  31,  1917,  for  the  completion 
of  the  trial  of  said  cause  and  all  or- 
ders and  motions  incident  thereto 
as  per  the  terms  of  said  order,  the 
said  extension  of  saSd  January  term 
of  this  court  is  now  here  declared 
closed  on  this  October  5,  1917." 

The  court,  on  the  same  day,  viz., 
October  5,  1917,  caused  to  be  en- 
tered on  the  minutes,  "as  of  April 
11,  1917,"  a  final  judgment,  in  con- 
formity with  the  verdict,  in  favor  of 
the  plaintiff  and  against  the  defend- 
ant for  $4,000,  with  interest  from 
April  11,  1917,  at  the  rate  of  6  per 
cent  per  annum  and  alt  costs,  for 
which  execution  was  ordered  to  is- 
sue. Prior  to  October  5,  1917,  no 
judgment  had  been  entered  on  the 
verdict. 

At  the  October  term  of  the  court, 
the  plaintiff  filed  a  motion  to  set 
said  cause  for  trial,  which  was 
overruled,  and  thereupon  plaintiff 
filed  his  original  proceeding  for 
mandamus  against  the  district 
judge  in  the  court  of  civil  appeals  of 
the  fifth  supreme  judicial  district 
of  Texas,  and  in  said  proceeding, 
on  October  27,  1917,  obtained  the 


Cl€ 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


following  judgment,  to  wit:  "This 
cause  came  on  to  be  heard,  the  ap- 
plication of  relator,  H.  L.  Collier, 
for  a  writ  of  mandamus,  to  compel 
the  respondent.  Honorable  E.  B. 
Muse,  judge  of  the  forty-fourth  ju- 
dicial district,  Dallas  county,  to 
proceed  to  trial  and  judgment  in  the 
case  of  H.  L.  Collier  v.  Gulf,  Colo- 
rado, &  Santa  Fe  Railway  Company, 
No.  22,277B,  now  pending  in  said 
court,  and  the  same  being  inspect- 
ed, because  it  is  the  opinion  of  this 
court  that  the  trial  of  said  cause 
was  concluded  upon  the  granting  of 
plaintiff's  motion  for  a  new  trial 
by  said  court,  that  the  extended 
term  of  that  court  thereupon  ended, 
and  all  subsequent  orders  made  in 
the  case  were  without  authority  of 
law  and  void :  It  is,  therefore,  con- 
sidered, adjudged,  and  ordered  that 
the  application  be  granted,  and  that 
the  writ  of  mandamus  issue,  com- 
manding the  respondent  to  proceed 
to  the  trial  of  said  cause  No. 
22,277B." 

On  September  4,  1918,  the  chief 
justice  of  the  supreme  court,  in 
vacation,  granted  a  temporary  writ 
of  prohibition,  directing  the  dis- 
trict judge  to  desist  from  a  new 
trial  of  the  cause,  which  he  had  or- 
dered in  compliance  with  the  judg- 
ment of  the  court  of  civil  appeals, 
until  this  proceeding  could  be 
heard  and  determined  by  this  court. 

It  will  aid  in  the  correct  determi- 
nation of  the  validity  of  the  order  of 
the  trial  court,  setting  aside  its 
previous  order  for  a  new  tri^,  to 
bear  in  mind  the  following  thor- 
oughly established  principles :  First, 
that  ordinarily  the  jurisdiction  of  a 

court     over      both 

^f^irr'U^SJJi?"  subject-matter   and 

parties,  once  fully 
attached  in  a  cause,  continues  until 
all  issues,  both  of  fact  and  of  law, 
have  been  finally  determined.  Sec- 
ond, that  article  1726,  Rev.  Stat., 
authorizes  not  the  calling  by  the 
district  judge  of  a  new,  distinct,  or 
independent,  term,  but  merely  the 
continuance  of  the  same  term,   so 


— cztCHSloa  of 


"^that  during  the  period  of  extension 
under  the  article 
the  court  necessa^ 
rily  possesses  the 
same  power  as  during  the  original 
term.  15  C.  J.  886;  Mechanics' 
Bank  v.  Withers,  6  Wheat.  106,  5  L. 
ed.  217;  Keith  v.  State,  91  Ala.  2, 
10  L.R.A.  432,  8  So.  353.  And, 
third,  that  it  is  within  the  power  of 
the  court,  at  the 
same  term,  to  re-  ;3aJJ*'  ^^^' 
vise  or  vacate  any 
of  its  judgments,  decrees,  or  orders, 
including  orders  granting  new 
trials.  Blum  v.  Wettermark,  58 
Tex.  125 ;  Nowlin  v.  Hughes,  2  Tex. 
App.  Civ.  Cas.  (Willson)  272 ;  Hume 
V.  John  B.  Hood  Camp  Confederate 
Veterans,  —  Tex.  Civ.  App.  — ,  69 
S.  W.  643;  Watson  v.  Williamson, 
—  Tex.  Civ.  App.  — ,  76  S.  W.  794 ; 
International  &  G.  N.  R.  Co.  v. 
Hugen,  45  Tex.  Civ.  App.  329,  100 
S.  W.  1000. 

It  follows  that,  if  the  order  vacat- 
ing the  award  of  the  new  trial  was 
made  before  the  end  of  the  extend- 
ed term,  its  validity  is  beyond  ques- 
tion. The  district  judge  extended 
the  term  "until  the  conclusion  of 
said  pending  trial."  The  honorable 
court  of  civil  appeals  determined 
that  the  "trial  of  said  cause  was 
concluded  upon  the  granting  of 
plaintiff's  motion  for  a  new  trial," 
and  that  was  on  June  2,  1917. 

The  language  of  article  1726  has 
not  heretofore  been  construed   by 
this  court;  but  we  think  that  the 
words,    "conclusion 
of     such     pending  ;3iT®'****"  •' 
trial,"   as   used    in 
said    article,    cannot    be    properly 
given  such  a  restricted  meaning  as 
is  required  to  support  the  decision 
of  the  court  of  civil  appeals. 

Giving  the  word  "trial"  its  ordi- 
nary and   accepted 
meaning  in  law  of  ne«n**»on— 
**the     judicial     in- 
vestigation   and    determination  of 
the  issues  between  parties"  (Cen- 
tury Diet.  28  Am.  &  Eng.  Enc.  Law, 
636) ,  it  would  just  as  much  include 
the  action  of  the  court  on  a  niotion, 
presented  immediately  after  an  or- 
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der  had  been  rendered  granting  a 
new  trial,  to  set  aside  such  order,  as 
it  would  include  the  action  of  the 
court  in  granting  a  new  trial.  The 
court  possessed  the  same  control 
over  the  order  as  over  the  final 
judgment,  and  there  is  no  essential 
difference  in  the  limitations  im- 
posed in  each  case,  by  the  expiration 
of  the  term,  on  the  exercise  of  such 
control  The  duty  of  the  court  to 
correct  error  or  injustice  in  its  pre- 
vious action  was  the  same,  whether 
the  error  or  injustice  inhered  in  the 
final  judgment,  or  in  steps  leading 
thereto,  or  in  the  award  of  the  new 
trial. 

The  decisions  of  this  court  fur- 
nish no  warrant  for  holding  that 
the  trial  of  this  case  was  concluded 
on  June  2,  1917,  Not  only  did  the 
presiding  judge  consent  to  consider 
a  motion  for  rehearing  immediately 
after  announcing  the  award  of  the 
new  trial,  and  not  only  was  the  mo- 
tion for  rehearing  forthwith  and  on 
the  same  day  filed,  but  the  record 
shows  that  no  final  judgment  on 
the  verdict  was  entered  until  the 
5th  day  of  October,  1917.  Had  it 
not  been  decided,  it  would  seem 
clear  that  the  district  court  could 
not  intend  to  close  an  extension  of 
a  term  ordered  for  the  express  pur- 
pose of  making  ''a  full  and  com- 
plete conclusion''  of  a  pending  trial 
before  the  entry  of  final  judgment. 
However,  when  the  question  was 
presented  to  this  court  as  to  wheth- 
er a  trial  had  been  concluded  prior 
to  the  entry  nunc  pro  tunc  of  final 
judgment,  in  order  to  determine 
whether  a  statement  of  facts  had 
been  filed  within  the  prescribed 
time  after  the  adjournment  of  the 
term  at  which  the  trial  was  had,  it 
was  answered  in  the  negative.  The 
opinion,  by  Chief  Justice  Brown, 
declares:  "Plaintiff  in  error  con- 
tends that  the  trial  court  had  no 
authority,  after  the  adjournment  of 
the  term  at  which  the  trial  was  had, 
to  make  up  a  statement  of  facts 
proved  at  the  hearing.  Article 
1379,  Bevised  Statutes,  contains 
this  provision :    'After  the  trial  of 


any  cause,  either  party  may  make 
out  a  written  statement  of  the  facts 
given  in  evidence  on  the  trial,  and 
submit  the  same  to  the  opposite 
party,  or  his  attorney,  for  inspec- 
tion,' etc.  It  is  also  provided  by  an 
act  of  the  twenty-eighth  legislature 
that,  'by  an  order  entered  during 
the  term,  the  court  may  authorize  a 
statement  of  the  facts  to  be  made 
up  in  vacation,  within  twenty  days 
after  the  adjournment  of  the  term.' 
Laws  28th  Leg.  32.  It  is  true  that, 
without  such  order,  no  statement  of 
facts  can  be  made  after  an  adjourn- 
ment of  the  term  of  the  court  at 
which  the  trial  is  concluded;  but 
the  phrase,  'after  the  trial,!  denot- 
ing the  time  when  the  statement 
may  be  made,  is  broad  enough  to 
embrace  the  entry  of  the  judgment 
nunc  pro  tunc  as  a  part  of  the  trial, 
justifying  the  court  in  making  and 
certifying  to  the  statement  of  facts 
after  judgment  was  actually  en- 
tered. Hill  V.  State,  41  Tex.  255; 
Sabine  &  E.  T.  R.  Co.  v.  Joachimi, 
58  Tex.  454;  Jenks  v.  State,  89  Ind. 
1."  Palmo  V.  S.  W.  Slayden  &  Co. 
100  Tex.  15,  92  S.  W.  797. 

The  case  of  Hill  v.  State,  supra, 
decides  that  "the  trial  may  well  be 
held  incomplete  un- 
til all  the  issues  of  2o'i^-rJi!- 
law  as   well   as  of 
fact  have  been  determined,  and  the 
final  judgment  entered." 

The  court  of  appeals  had  asked 
the  question,  "Does  the  trial  em- 
brace the  final  judgment?''  and  had 
answered:  'We  think  so,  unques- 
tionably. The  trial  has  not  termi- 
nated until  the  final  judgment  has 
been  entered  and  the  sentence  pro- 
nounced." Mapes  v.  State,  13  Tex. 
App.  91. 

The  supreme  court  of  California 
likewise  concluded  that  "until  the 
decision  itself  has  been  entered  in 
the  minutes,  or  reduced  to  wQting 
by  the  judge  and  signed  by  him  and 
filed  with  the  clerk,  the  case  has  not 
been  tried  to  a  legal  intent."  Hast- 
ings V.  Hastings,  31  Cal.  98. 

Giving  the  order  on  defendant's 
motion  the  benefit  of  the  presump- 
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tion  always  indulged,  in  the  absence 
^  ^^^     _  of  anything  to  the 

•nmpuon— order  contrary,     that     it 
Zlaerm'^^'  was    regularfy  and 

lawfully  made,  we 
would  be  required  to  presume,  if 
necessary  to  uphold  same,  that,  be- 
ing dated  the  same  day  as  the  order 
for  the  entry  of  the  judgment,  it 
was  rendered  prior  thereto.  Winder 
V.  Winder,  86  Neb.  496,  497,  125  N. 
W.  1095 ;  Skinner  v.  Roberts,  92  Ga. 
366,  17  S.  E.  353;  Forrer  v.  Coff-. 
man,  23  Gratt.  878;  Gammage  v. 
Moore,  42  Tex.  170.  And  we  could 
not  say  that,  being  rendered  prior 
to  the  entry  of  final  judgment,  it 
failed  to  antedate  the  full  and  com- 
plete conclusion  of  the  trial.  Until 
the  trial  was  fully  and  completely 
concluded,  the  extension  of  the  term 
had  not  expired  by  the  unequivocal 
•terms  of  the  order. 

We  conclude  that,  on  the  facts 
shown  by  this  record,  the  extension 
of  the  January,  1917,  term  had  not 
expired  when  the  court,  on  October 
5, 1917,  vacated  the  order  for  a  new 
trial,  and  hence  the  final  judgment 
on  the  verdict  of  the  jury  is  in  full 
force  and  effect. 

And  we  have  no  doubt  that  the 
defendant  is  entitled  to  enforce  by 
mandamus  his  clear  legal  right  to 
have  the  reinstated  judgment  re- 
spected and  enforced.  It  is  no 
sound  objection  to  the  award  of 
the  mandamus  that  the  defendant 

might  finally  secure 
Mandanms—  g^  review  of  an  ad- 

to  enforce  .  »•    *  s, » *y  »t     v^   «»««    wx* 

jndflrment—  vcrse  judgment  fol- 

IVveSi.  *^  lowing  a  retrial,  by 

means  of  appeal  to 
the  court  of  civil  appeals  and  writ 
of  error  to  the  supreme  court.  For 
it  has  been  the  law  of  Texas  since 
Bradley  v.  McCrabb,  Dallam  (Tex.) 
507,  that  the  writ  of  mandamus 
"will  not  only  issue,  in  cases  where 
the  ^arty,  having  a  specific  legal 
right,  has  no  other  legal  operative 
remedy,  but,  where  the  other  modes 
of  redress  are  inadequate  or  tedious, 
the  writ  will  be  awarded."  Not 
only  would  the  remedy  to  defend- 
ant of  appeal  and  writ  of  error,  aft- 


er another  trial,  be  manifestly 
tedious,  but  such  remedy  would  also 
be  inadequate;  for  it  is  the  very 

essence  of  defend-  j«d,„e«t- 
ant's  right  that  it  is  flnaiity  on 
entitled  not  to  have  '**■"*•• 
to  respond  further  to  plaintiff's 
cause  of  action  than  by  payment 
of  his  judgment.  Justice  Ram- 
sey, in  speaking  for  the  court 
in  Wright  v.  Swayne,  104  Tex.  444, 
140  S.  W.  222,  Ann.  Gas.  1914B, 
288,  said :  "If  the  court  should  wfl- 
fuUy  refuse  to  execute  its  own  judg- 
ments according  to  their  true  intent 
and  effect,  we  would  have  the  au- 
thority and  it  would  be  our  duty  to 
direct  it  to  proceed  to  execute  the 
judgment  and  sentence  of  the  law.'' 

But  it  is  insisted  that  since  article 
1595,  Rev.  Stat.,  confers  on  our 
courts  of  civil  appeals,  or  any  judge 
thereof,  in  vacation,  original  juris- 
diction to  compel  a  district  judge  to 
proceed  to  trial  in  any  cause,  and 
since,  in  the  exercise  of  that  juris- 
diction a  mandamus  has  been 
awarded  by  the  court  of  civil  ap- 
peals of  the  fifth  district,  command- 
ing the  district  judge  to  try  this 
cause,  we  are  bound  by  that  award. 

Section  3  of  article  5  of  the  Con- 
stitution authorized  the  legislature 
to  "confer  original  jurisdiction  on 
the  supreme  court,  to  issue  writs  of 
quo  warranto  and  mandamus  in 
such  cases  as  may  be  specified,  ex- 
cept as  against  the  governor  of  the 
state.'*  Under  that  authority  the 
legislature  has  conferred  on  this 
court  original  jurisdiction  to  issue 
writs  of  mandamus,  "agreeable  to 
the  principles  of  law  regulating 
such  writs,  against  any  district 
judge  or  court  of  civil  appeals  or 
judge  of  the  court  of  civil  appeals, 
or  officer  of  the  state  government, 
except  the  governor  of  the  state." 
Vernon's  Anno.  Civ.  Stat.  Supp. 
1918,  art.  1526,  Rev.  Stat. 

It  is  inconceivable,  in  view  of  the 
express  language  of  this  article  and 
the  riespective  jurisdictions  of  the 
supreme  court  and  of  the  courts 
for    civil    appeals,    that    it    was 
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ever  intended  by  the  legislature  that 

MMdJUKiw-  ^is    court    should 

power  of  be    precluded  from 

'•"•"•  ••■'*•  granting  full  relief 
to  one  whom  it  found  entitled  to 
the  writ  of  mandamus,  under  the 
law  governing  that  writ,  by  reaison 
of  a  contrary  opinion  of  the  court 
of  dvil  appeals.  While  the  acts  of 
those  courts,  under  the  authority 
conferred  by  article  1595,  are  en- 
titled to,  and  will  always  receive, 
our  utmost  consideration,  they  can- 
not control  the  exercise  of  this 
court's  original  jurisdiction;  and, 
of  course,  when  a  judgment  is  pro- 
nounced in  the  exercise  of  that 
jurisdiction,  all  writs  necessary  for 
its  enforcement  may  be  issued. 
Pickle  V.  McCall,  86  Tex.  212,  24 
S.  W.  265 ;  Hovey  v.  Shepherd,  105 
Tex.  237,  147  S.  W.  224. 

It  is,  therefore,  ordered  that  the 
clerk  of  tiiis  court  issue  the  writ  of 
mandamus,  directed  to  the  respond- 
ent, commanding  him  to  enforce  the 
final  judgment  heretofore  entered 
on  the  minutes  of  the  district  court 
of  Dallas-  county,  forty-fourth  ju- 


dicial district,  in  cause  No.  22,277B, 
styled  H.  L.  Collier  v.  Gulf,  Colo- 
rado, &  Santa  Fe  Railway  Com- 
pany, and  to  proceed  no  further 
with  a  new  trial  of  said  cause  so 
long  as  said  judgment  remains  un- 
reversed. 


NOTE. 

The  court,  in  the  reported  case 
(Gulp,  C.  &  S.  P.  R.  Co.  v.  Muse,  ante, 
613),  recognized,  at  least  by  implica- 
tion, the  rule  that  mandamus  will  not 
ordinarily  lie  to  compel  an  inferior 
court  to  act,  if  the  complaining  liti- 
gant has  a  speedy  and  adequate  rem- 
edy by  appeal  or  writ  of  error,  but 
holds  that  the  right  of  appeal,  after  a 
new  trial  and  verdict,  is  not  adequate 
where  the  error  committed  is  the 
granting  of  the  new  trial.  The  ques- 
tion as  to  inadequacy  of  appeal  or  writ 
of  error  as  affectingvright  to  manda- 
mus to  inferior  court,  is  discussed  in 
the  annotation  following  Ketchum 
Coal  Co.  v.  District  Ct.  post,  p.  632. 


KETCHUM  COAL  COMPANY 

v. 

DISTRICT  COURT  OF  CARBON  COUNTY  et  aL 

Vtah,  Supreme  Co\irt  ^  Aug\ist  22,  1916. 

(48  Utah,  342,  169  Pac.  787.) 

Mandamus  —  effect  of  remedy  by  appeal. 

1.  To  warrant  the  issuance  of  a  writ  of  mandamus  to  compel  action  by 
a  court  there  must  be  lack  of  adequate  remedy  by  appeal. 

[See  note  on  this  question  beginning  on  "page  632.] 


Appeal  —  reasons  for  decision  —  ef- 
fect 

2.  The  reasons  given  by  a  court  for 
dismissing  an  action  are  not  control- 
ling in  a  reviewing  court  where  the 
only  question  is  whether  or  not  the 
dismissal  can  be  sustained  in  law. 

[See  2  R.  C.  L.  189.] 
Mandamus  —   to   compel    action   by 
court  —  when  lies. 

3.  Where  mandamus  is  sought  to 
compel  action  on  the  part  of  a  court, 
the  legal  right  to  the  particular  action 


which  is  sought  to  be  compelled  must 
be  clear,  and  the  legal  duty  to  do  the 
act  demanded  on  the  part  of  the  court 
must  be  equally  clear. 
[See  18  R.  C.  L.  296.] 

—  to  compel  taking  of  jurisdiction. 

4.  Mandamus  lies  to  compel  a  court 
to  take  jurisdiction  of  a  cause  and 
proceed  to  hear  and  determine  it, 
where  the  court,  without  legal  author- 
ity therefor,  refuses  jurisdiction.  [See 
note,  ante,  p.  582]. 
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—  to  compel  judgment, 

5.  Where  a  court  has  heard  a  cause 
and  made  its  findings,  mandamus  lies 
to  compel  it  to  enter  judgment. 

[See  18  R.  C.  L.  305.] 

—  to  enforce  judgment. 

6.  Mandamus  lies  to  compel  a  court 
to  enforce  its  own  judgment. 

[See  18  R.  C.  L.  806.] 

—  refusal  of  jurisdicti<m. 

7.  Mandamus  lies  to  compel  a  court 
to  proceed  when,  through  mere  mis- 
take of  law,  it  declines  to  take  juris- 
diction, and  for  that  reason  refuses  to 
proceed  and  try  the  case,  or  refuses 
to  hear  and  determine  the  issues,  since 
there  is  not  an  adequate  remedy  by 
appeal. 

[See  18  R.  C.  L.  295,  296.] 

Judgment  —  condemnation     proceed- 
ings —  eflfect. 

8.  The  entry  by  a  court  of  an  order 
of  condemnation  authorizing  the  taking 
possession  of  the  real  property  sought 
settles  the  fact  that  there  is  a  legal 
right  to  condemn,  and  that  the  con- 
demnation is  for  a  public  use. 

[See  10  R.  C.  JJ.  14,  15.] 

Eminent  domain  —  jurisdiction  —  ac- 
tion to  quiet  title. 

9.  In  states  where  there  is  but  one 
form  of  civil  action,  and  law  and  equity 
may  be  administered  in  the  same  ac- 
tion, and  condemnation  proceedings 
are  brought  in  courts  of  general  juris- 
diction, the  court  does  not  lose  juris- 
diction of  a  condemnation  proceeding 
by  the  fact  that  the  petitioner  acquires 
an  adverse  title  to  the  property,  so  that 
the  action  becomes  one  merely  to  quiet 
title. 

Jury  —  condemnation  proceedings. 

10.  If  a  question  of  title  arising  be- 
tween condemnor  and  condemnee  in  a 
condemnation  proceeding  is  equitable, 
neither  party  is,  as  matter  of  right  en- 
titled to  a  jury  trial. 

[See  10  R.  C.  L.  187,  188.] 

Eminent  domain  —  jury  trial  —  title 
and  damages. 

11.  If  a  question  of  title  arising  be- 
tween condemnor  and  condemnee  in  a 
condemnation  proceeding  is  legal,  all 
questions,  whether  in  regard  to  title 
or  damages,  may  be  tried  and  sub- 
mitted at  the  same  time  to  the  jury 
that  is  impaneled  in  the  case,  and  the 
jury  must  be  instructed  that  the  dam- 
ages must  be  apportioned  in  accordance 
with  their  findings  respecting  the  title. 

[See  10  R.  C.  L.  187  et  seq.] 


— Iiurpose  of  proceeding. 

12.  Condemnation  proceedings  were 
conceived  and  created  so  that  the  title 
or  ownership  of  real  property  which 
is  claimed  and  needed  for  some  public 
use  may  be  transferred  from  one  per- 
son, natural  or  artificial,  to  another, 
against  the  will  of  the  owner. 

[See  10  R.  C.  L.  14.] 

—-admission  of  title  of  condemnmr. 

13.  If  the  condemnor  claims  owner- 
ship in  himself,  the  condemnee  may 
admit  the  claim,  and  the  condemnor  is 
then  entitled  to  judgment  upon  the 
merits,  and  the  condemnee  is  entitled 
to  go  hence  with  his  costs. 

[See  10  R.  C.  L.  198, 194.] 

—  adverse  claim  —  dismissal  of  suit, 

14.  A  condemnee  who  claims  title  to 
the  strip  sought,  and  demands  dam- 
ages therefor,  cannot  claim  to  be  dis- 
missed from  the  proceedings  because 
the  condemnor  sets  up  some  adverse 
claim  to  the  property. 

— subsequent  acquisitimi  of  title. 

15.  A  condemnor,  who,  after  institu- 
tion of  the  proceedings,  acquires  an 
outstanding  title,  may  set  that  fact 
up  by  supplemental  pleadings  without 
affecting  his  right  to  maintain  the  ac- 
tion. 

—  right  to  dispute  title. 

16.  One  seeking  to  condemn  prop- 
erty for  public  use,  who  does  not  as- 
sert title  or  ownership  in  the  land 
sought,  cannot  ordinarily  dispute  the 
tit4e  or  ownership  of  the  condemnee. 

Appeal  —  review  of  dismissal  of  ac- 
tion. 

17.  A  court  ordinarily  acts  judicial- 
ly in  dismissing  an  action  or  com- 
plaint, and,  in  case  it  errs,  such  error 
may  be  reviewed  on  appeal,  after  the 
action  is  brought  to  final  judgment. 

[See  2  R.  C.  L.  42,  186;  9  R.  C.  L. 
215.] 

Mandamus  —  to  compel  hearing  of  ac- 
tion. 

18.  The  dismissal  of  a  condemna- 
tion proceeding  upon  the  assertion  by 
the  condemnor  of  an  adverse  title,  by 
a  court  which  has  jurisdiction  to  try 
the  issue  presented,  is  a  refusal  to 
hear  and  determine  the  issues  pre- 
sented, which  may  be  corrected  by  man- 
damus. 

[See  18  R.  C.  L.  295.] 

—  remedy  1^  appeal  —  sufficiency. 

19.  Where  appeal  does  not  lie  until 
final  judgment  is  entered  between  all 
the  parties  to  the  action,  there  is  no 
remedy  by  appeal  which  will  defeat 


KETCHUM  COAL  CO. 

(48  Utah,  94», 

the  issuance  of  a  mandamus,  where 
the  court  dismisses  one  of  the  defend- 
ants from  a 'Condemnation  proceeding: 
because  of  an  issue  of  adverse  title 
which  arises  between  him  and  the  con- 
demnor. 

[See  18  R*  C.  L.  297,  298.] 

Discoveiy  —  ordering    inspection    of 
pap^r. 

20.  Under  the  Utah  statute,  the 
court  has  power  to  permit  an  inspec- 
tion by  one  party  to  a  cause,  of  all 
papers  in  possession  of  the  other  par- 
ty, so  far  as  necessary  to  a  full  dis- 
closure and  development  of  all  rele- 
vant and  material  facts  in  the  case. 

[See  9  R.  C.  L.  165,  166,  171.] 

—  form  of  motion  —  indefinite. 

21.  A  motion  in  a  condemnation  pro- 
ceeding against  a  corporation  for  in- 
spection of  all  books,  contracts,  reso- 
lutions, mortgages,  deeds  of  trust, 
documents,   papers,   memoranda   and 
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data,  correspondence,  telegraphic  or 
otherwise,  original,  carbon,  or  letter 
press  copies  thereof,  and  all  bonds  in 
possession  of  and  under  control  of  de- 
fendant, is  too  sweeping  and  indefinite, 
and  should  be  denied. 
[See  9  R.  C.  L.  171,  172.] 

Mandamus  —  to  compel  allowance  of 
inspection. 

22.  Mandamus  is  not  the  proper 
remedy  to  compel  a  court  to  grant  an 
order  for  inspection  of  books  and  pa-, 
pers  in  possession  of  the  adverse 
party. 

[See  18  R.  C.  L.  297,  298,] 

Appeal  —  refusal  of  inspection. 

23.  Error  in  granting  or  refusing  in- 
spection of  books  and  papers  in  pos- 
session of  an  adverse  party  may  be 
corrected  by  appeal,  after  final  judg- 
ment upon  exceptions  reserved  to  the 
court's  rulings. 

[See  9  R.  C.  L.  188.] 


Application  by  petitioner  for  a  writ  of  mandamus  to  compel  the  de- 
fendant judge  to  vacate  an  order  or  judgment  dismissing  the  defendant 
Coal  Company  from  a  certain  action  brought  against  it  and  other  defend- 
ants by  petitioner,  and  to  reinstate  said  company  as  party  defendant  in 
such  action,  and  proceed  to  trial  against  all  of  the  defendants.  Peremptory 
writ  issued. 


The  facts  are  stated  in  the  opinion 

Messrs.  Boyd,  DeVine^  &  Ecdes  and 
Walton  &  Waltmi,  for  petitioner: 

Even  had  plaintiff  alleged  that  the 
defendant  Coal  Company  was  the  own- 
er of  the  strip  in  question,  and  though 
it  were  estopped  to  deny  title  to  such 
tract,  it  would  by  no  authority  be  dis- 
entitled to  try  titles  with  the  company 
as  to  the  remaining  lands. 

Chicago  &  M.  Electric  R.  Co.  v. 
Diver,  213  111,  26,  72  N.  E.  758 ;  Illinois 
C.  R.  Co.  V.  Roskemmer,  264  111.  103, 
105  N.  E.  695. 

It  is  proper  for  the  condemnor, 
pending  the  trial,  to  amend  his  plead- 
ings to  allege  want  of  title  in  a  con- 
demnee. 

Wilcox  V.  St.  Paul  &  N.  P.  R.  Co.  85 
Minn.  439,  29  N.  W.  148. 

In  order  for  the  condemnor  to  try 
titles  with  a  person  claiming  damages, 
the  condemnor  should  plead  the  same. 

Gerrard  v.  Omaha,  N.  &  B.  H.  R.  Co. 
14  Neb.  270,  15  N.  W.  231 ;  Dietrichs 
V.  Lincoln  &  N.  W.  R.  Co.  14  Neb.  356, 
16  N.  W.  728. 

Ordinarily,  issues  of  title  do  not 
arise  between  plaintiff  and  defendant 
in  condemnation  proceedings,  with  re- 
spect to  the  particular  land  sought  to 


of  the  court. 

be  taken,  but  "an  issue  of  title  may  be 
made  and  decided  if  necessary." 

2  Lewis,  Em.  Dom.  3d  ed.  §  659 ;  Mil- 
waukee &  N.  R.  Co.  V.  Strange,  63  Wis. 
178,  23  N.  W.  432 ;  Geneva  v.  Henson, 
195  N.  Y.  447,  88  N.  E.  1104;  Leavitt 
V.  School  Dist.  78  Me.  574,  7  Atl.  600- 

Messrs.  Dickson,  Ellis,  Ellis,  & 
Schulder  and  Van  Cott,  Allison,  & 
Riter,  for  defendants : 

Petitioner  is  not  entitled  to  a  writ 
of  mandamus,  even  though  the  trial 
court  erred  in  dismissing  the  Coal 
Company  from  the  case,  with  the  ex- 
ception of  the  trivial  triangle. 

High,  Extr.  Leg.  Rem.  §§  149  et  seq. ; 
Kyrimes  v.  Kyrimes,  46  Utah,  168,  143 
Pac.  232;  State  v.  Booth,  21  Utah,  88, 
59  Pac.  653;  Civic  Federation  v.  Salt 
Lake  County,  22  Utah,  6,  61  Pfu;.  222; 
Merrill,  Mandamus,  §  201;  Re  Key, 
189  U.  S.  84,  47  L.  ed.  720,  28  Sup.  Ct. 
Rep.  624;  Ex  parte  Baltimore  &  0.  R. 
Co.  108  U.  S.  666,  27  L.  ed.  812,  2  Sup. 
Ct.  Rep.  876;  American  Constr.  Co.  v. 
Jacksonville,  T.  &  K.  W.  R.  Co.  148  U. 
S.  372,  37  L.  ed.  486,  13  Sup.  Ct.  Rep. 
758 ;  Ex  parte  Des  Moines  &  M.  R.  Co. 
103  U.  S.  794,  26  L.  ed.  461;  26  Cyc. 
173,  206;  Benson  v.  Ritchie,  44  Utah, 


622 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


59,  138  Pac.  136;  Hoffman  v.  Lewis, 

31  Utah,  179,  87  Pac.  167 ;  State  ex  rel. 
Davis  V.  Edwards,  33  Utah,  243,  93 
Pac.  720;  State  ex  rel.  Cutler-Davis 
V.  Cutler,  34  Utah,  99,  95  Pac.  1071; 
State  ex  rel.  Neilson  v.  Third  Judicial 
Dist.  Ct.  36  Utah,  223,  102  Pac.  868; 
State  ex  rel.  Burt  v.  District  Ct.  39 
Utah,  1, 114  Pac.  143;  Salt  Lake  Coffee 
&  Spice  Co.  V.  District  Ct.  44  Utah, 
411,  140  Pac.  666;  Utah  Asso.  v.  Bow- 
man, 38  Utah,  326,  113  Pac.  63,  Ann. 
Cas.  1913B,  334;  Re  Pennsylvania  Co. 
137  U.  S.  451,  34  L.  ed.  738,  11  Sup. 
Ct.  Rep.  141;  Cahill  v.  Superior  Ct. 
145  Cal.  42,  78  Pac.  467;  People  ex  rel. 
Sayer  v.  Garnett,  130  111.  340,  23  N. 
E.  331;  State  v.  Smith,  105  Mo.  6,  16 
S.  W.  1052;  Nevada  C.  R.  Co.  v.  Dis- ' 
trict  Ct.  21  Nev.  409,  32  Pac.  673;  Re 
Morrison,  147  U.  S.  14,  37  L.  ed.  60,  13 
Sup.  Ct.  Rep.  246;  Ex  parte  Johnson, 
25  Ark.  614;  Tomkin  v.  Harris,  90  Cal. 
201,  27  Pac.  202;  Cariaga  v.  Dryden, 
29  Cal.  307;  People  ex  rel.  Polhemus 
V.  Pratt,  28  Cal.  166,  87  Am.  Dec.  110; 
State  ex  rel.  Galbraith  v.  McCutchan, 
119  Mo.  App.  69,  96  S.  W.  251. 

Plaintiff  cannot  maintain  a  suit  for 
condemnation  when  he  claims  to  be 
the  owner  of  all  that  is  sought  to  be 
condemned. 

I  2  Lewis,  Em.  Dom.  3d  ed.  §  660; 
Los  Angeles  v.  Pomeroy,  124  Cal,  597, 
57  Pac.  585;  Milwaukee  &  N.  R.  Co. 
V.  Strange,  63  Wis.  178,  23  N.  W.  432; 
Colorado  Midland  R.  Co.  v.  Croman, 
16  Colo.  381,  27  Pac.  256 ;  Re  Yonkers, 
117  N.  Y.  564,  23  N.  E.  661;  Clean  v. 
Steyner,  135  N.  Y.  341,  17  L.R.A.  640, 

32  N.  E.  9 ;  Geneva  v.  Henson,  195  N. 
Y.  447,  88  N.  E.  1104;  Johnstown  Min. 
Co.  V.  Butte  &  B.  Consol.  Min.  Co.  60 
App.  Div.  344,  70  N.  Y.  Supp.  257; 
Leavitt  v.  School  Dist.  78  Me.  574,  7 
Atl.  600. 

Although  a  suit  may  be  in  form  one 
to  quiet  title,  yet  if  it  is  in  effect  an 
action  of  ejectment  a  jury  trial  is  per- 
missible. 

Park  V.  Wilkinson,  21  Utah,  279,  81 
-Am.  St.  Rep.  693,  60  Pac.  945;  Dona- 
hue V.  Meister,  88  Cal.  121,  22  Am.  St. 
Rep.  288,  25  Pac.  1096;  Newman  v. 
Duane,  89  Cal.  597,  27  Pac.  66;  Angus 
V.  Craven,  132  Cal.  691,  64  Pac.  1091. 

Frick,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  original  application  to 
this  court  for  a  peremptory  writ  of 
mandate  to  require  Honorable  A. 
H.  Christensen,  judge   of  the  dis- 


trict court  of  Carbon  county,  Utah, 
to  vacate  an  order  or  judgment  dis- 
missing the  defendant  Pleasant  Val- 
ley Coal  Company,  hereinafter 
called  Company,  as  defendant  from 
a  certain  action  pending  in  said 
court,  wherein  the  plaintiff  in  this 
proceeding  is  plaintiff,  and  all  of 
the  other  defendants  above  named, 
including  said  Company,  are  de- 
fendants, and  reinstate  said  Com- 
pany as  a  defendant  in  said  action, 
and  to  proceed  to  try  the  same 
against  all  of  the  defendants,  in- 
cluding said  Company.  The  appli- 
cation was  made  upon  notice  duly 
served  upon  all  of  the  defendants. 
All  except  the  Utah  Fuel  Company 
have  appeared  by  their  respective 
counsel,  and  have  joined  in  a  de- 
murrer to  the  application,  and  have 
also  filed  an  answer  to  certain  por- 
tions thereof.  For  the  purposes  of 
this  decision  it  is  not  necessary  to 
consider  anything  except  the  gen- 
eral demurrer,  which  has  been  ar- 
gued by  respective  counsel  and  the 
cause  duly  submitted.  Neither  is  it 
necessary  to  make  any  further  ref- 
erence to  the  defendant  Utah  Fuel 
Company,  nor  to  the  answer  of  the 
defendants,  since  it  presents  no  is- 
sues which  affect  the  result  reached 
by  us. 

The  application  is  based  upon 
substantially  the  following  facts: 
Some  time  in  the  year  1913,  the 
plaintiff,  under  the  name  of  Ketch- 
um  Coal  Company,  a  corporation 
owning  a  coal  mine  in  Carbon 
county,  Utah,  and  the  applicant  in 
this  proceeding,  hereinafter  styled 
plaintiff,  commenced  an  action  in 
the  district  court  of  Carbon  county 
against  the  defendant  above  named, 
and  other  defendants,  to  condemn  a 
certain  strip  of  ground  to  be  used 
for  tramway,  tunnel,  and  other  pur- 
poses in  connection  with  the  oper- 
ation of  its  coal  mine.  In  July, 
1913,  an  order  condemning  a  cer- 
tain strip  of  ground  was  duly  en- 
tered by  said  district  court,  and  the 
plaintiff  was  given,  and  took,  pos- 
session of  the  strip  condemned  as 
aforesaid.  During  the  first  half  of 
this  year,  however,  some  of  the  de- 
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fendants  interfered  with  plaintiff 
in  its  right  of  possession  of  said 
strip,  and  upon  applying  to  the  dis- 
trict court  of  Carbon  county  for  re- 
lief from  said  interference,  said 
court  refused  to  grant  the  relief  de- 
manded, and  dismissed  plaintiff's 
application.  The  plaintiff  thereup- 
on made  an  application  to  this 
court,  to  require  the  district  court  to 
enforce  its  order  of  possession  and 
use  of  such  strip,  which  application 
was  duly  granted.  Ketchum  Coal 
Co.  V.  Christensen,  48  Utah,  214, 
159  Pac.  541.  In  plaintiff's  com- 
plaint, filed  in  the  condemnation 
proceeding,  it  was  alleged  that  the 
defendants  claimed  to  own  the 
property  sought  to  be  condemned, 
and  it  was  further  alleged  that  the 
Company  claimed  to  be  the  owner 
of  certain  portions  of  section  1, 
township  13  south,  range  9  west, 
particularly  describing  the  subdi- 
visions affected,  and  over  a  large 
portion  of  which  lands  the  strip  in 
question,  which  is  60  feet  wide  and 
1,300  feet  in  length,  extended.  The 
Company  answered  plaintiff's  com- 
plaint, and  in  its  answer  set  up 
Various  defenses  to  plaintiff's  right 
to  condemn  the  property,  and  in 
connection  therewith  also  claimed 
title  to  the  strip  of  ground  and  to 
the  land  over  which  said  strip  ex- 
tended. It  also  claimed  a  large 
amount  of  damages,  both  for  lands 
affected  and  otherwise.  It  is  not 
necessary  to  refer  to  the  answers  of 
the  other  defendants.  The  plaintiff 
in  due  time  filed  its  reply  to  the 
Company's  answer.  In  the  reply 
the  plaintiff  sought  to  meet  the  de- 
fense set  up  by  the  Company,  and 
also  explained  and  denied  its  claim 
for  damages.  The  plaintiff  also  al- 
leged in  the  reply  that  since  the 
commencement  of  the  action  it  had 
acquired  title  to  the  strip  of  ground 
in  question,  setting  forth  in  great 
detail  the  source  of  title,  and  dOr 
nied  the  Company's  title;  and  in 
that  connection  it  also  set  forth 
with  much  particularity  the  facts 
assailing  the  Company's  title,  and 
the  reasons  why  the  Company  did 
not  have  title  to  the  strip  of  ground 
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in  question,  and  to  the  other  lands 
for  which  it  claimed  damages.  No 
attack  was  made  upon  the  reply, 
and  the  Company  proceeded  to  take 
the  deposition  of  a  certain  witness 
for  the  purpose  of  controverting  at 
least  some  of  the  facts  pleaded  in 
the  reply.  The  case,  it  seems,  was 
set  for  trial;  but  before  that  time 
arrived  the  Company  filed  a  motion 
in  which  it  asked  the  court  to  dis- 
miss the  condemnation  proceedings 
as  against  it,  for  the  reasons:  (1) 
That  the  plaintiff  was  seeking  to 
condemn  property  to  which  it  had 
"set  up  paramount  title  in  itself,  by 
virtue  of  a  conveyance"  from  one 
who  claimed  title  in  fee,  and  that  it 
claimed  that  it  had  acquired  all 
rights  to  said  property  by  virtue  of 
said  conveyance;  and  (2)  for  the 
reason  that  plaintiff  was  merely 
maintaining  the  action  as  against 
the  Company,  "for  the  purpose  of 
attempting  to  quiet  its  title  to  the 
property  sought  to  be  condemned, 
alleging  and  claiming  that  it  has 
paramount^  title  to  said  property 
sought  to  be  condemned,  and  that 
the  defendant  Pleasant  Valley  Coal 
Company  has  no  title  therein  or 
thereto."  The  district  court  grant- 
ed the  motion  and  dismissed  the 
action  as  against  the  Company,  ex- 
cept as  to  a  very  small  area  of 
ground  which  was  a  part  of  said 
strip.  The  dismissal  thus  excluded 
from  the  condemnation  proceedings 
practically  the  whole  strip  of 
ground  which  had  been  condemned, 
and  of  which  plaintiff  had  taken 
possession  pursuant  to  the  order  of 
July,  1913,  and  upon  which  it  al- 
leges in  this  application  it  had  ex- 
pended about  $40,000  in  carrying 
out  the  purposes  for  which  it  had 
sought  to  condemn  the  same.  By 
excluding  the  Company  and  the 
strip  of  ground  from  the  condem- 
nation proceedings,  a  large  portion 
of  the  area  of  ground  involved  in 
that  action  has  been  eliminated 
therefrom. 

The  parties  do  not  agree  upon 
what  ground  the  district  court, 
granted  the  Company's  motion. 
The  plaintiff  has,  however,  made 
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the  court's  oral  opinion  a  part  of 
the  record  in  this  case.  The  Com- 
pany disputes  that  what  plaintiff 
has  presented  to  us  correctly  re- 
flects what  the  district  court  said  in 
passing  on  the  motion,  and  con- 
tends that  it  does  not  contain  all 
that  was  said.  We  need  not  con- 
cern ourselves  with  all  that  the 
court  may  have  said.    Its  reasons 

Appe«i-rea.on.  ^^r  dlsmissing  the 
for  decision—  action  agamst  the 
*"*''*•  Company    are    not 

controlling.  The  controlling  ques- 
tion is  whether  the  dismissal  can  be 
sustained  in  law. 

As  already  pointed  out,  the  mo- 
tion to  dismiss  was  based  upon  two 
and  two  grounds  only.  All  that  the 
court  said,  as  appears  from  the 
stenographer's  report,  is  directed  to 
those  grounds.  From  what  the 
court  said  we  are  well  satisfied  that 
in  passing  on  the  motion  it  based 
its  decision  entirely  upon  the  fact 
that  the  plaintiff  in  its  reply  had 
set  forth  that  since  the  action  was 
commenced  it  had  acquired  the  title 
to  the  lands  which  the  Company 
claimed  to  own,  and  therefore,  as 
the  court  said,  the  "controversy 
between  plaintiff  and  defendant 
(Company)  ...  is  purely  and 
simply  a  question  of  quieting  the 
title."  The  court  then  goes  on  to 
enlarge  upon  its  reasons  for  dis- 
missing the  action,  and  finally  con- 
cludes that  the  question  concerning 
the  title  "should  be  determined  out- 
side of  the  condemnation  suit,  and 
the  court  so  holds."  In  other  por- 
tions of  the  court's  oral  opinion  the 
same  grounds  are  stated.  There 
cannot  be  any  doubt  that  the  court 
granted  the  motion  upon  the  sole 
ground  that  the  plaintiff  had  set  up 
in  its  reply  that  it  had  acquired  the 
title  to  the  strip  of  ground  to  whidi 
the  Company  also  claimed  title,  and 
that,  therefore,  the  title  to  the  lands 
in  question  was  involved.  The 
court  then  held  that  all  questions 
affecting  title  should  be  determined 
in  another  action,  and  for  that  rea- 
son declined  to  proceed  further  in 
that  action,  except  as  to  those  lands 
to  which  the  plaintiff  did  not  claim 


title;  and  as  to  all  lands  to  which 
both  it  and  the  Company  claim  title 
the  proceeding  was  dismissed. 

The  Company  resists  this  appli- 
cation upon  substantially  the  fol- 
lowing grounds:  (1)  That  manda- 
mus is  not  the  proper  remedy;  and 
(2)  that  the  court  properly  dis- 
missed the  action  as  against  the 
Company  for  the  reason  that  the 
plaintiff  claims  title  to  the  strip  of 
ground  in  question,  and  therefore 
the  action  as  between  it  and  the 
Company  could  proceed  only  as  one 
to  quiet  the  title  to  the  lands  claimed 
by  both,  and  that  a  condemnation 
proceeding  may  not  be  converted 
into  an  action  to  quiet  title. 

Many  reasons  are  urged  by  coun- 
sel why  mandamus  is  not  the  prop- 
er remedy,  the  principal  ones  being: 
(1)  That  the  court  acted  judicially 
in  dismissing  the  action  against  the 
Company;  and  (2)  because  plain- 
tiff has  an  adequate  remedy  by  ap- 
peal. We  have  frequently  stateidthe 
rule  governing  mandamus  pro- 
ceedings, and  under  what  circum- 
stances the  writ  will  be  granted  or 
denied.  The  rule  and  the  reasons, 
therefor  are  discussed  in  Hoffman 
V.  Lewis,  31  Utah,  179,  87  Pac.  167; 
Carbon  County  v.  Carbon  Ck)unty 
High  School  Dist.  45  Utah,  147, 143 
Pac.  220 ;  State  ex  rel.  Bishop  v. 
Morehouse,  38  Utah,  234,  112  Pac. 
169,  and  Kyrimes  v.  Kyrimes,  46 
Utah,  168,  143  Pac.  232.  We  shaU 
not  pause  to  again  discuss  the  rules 
or  the  reasons  which  ordinarily 
govern  the  courts  in  such  proceed- 
ings except  to  state  that  where  the 
writ  is  sought  to  compel  action  on 
the  part  of  the  court  the  le^  right 
to  the  particular  action  which  is 
sought  to  be  compelled  by  the  writ 
must  be  clear,  and 
the  legal  duty  to  do  ?om5S"rSlSL 
the  act  or  thing  de-  !*7  coiirt-wiie» 

manded  on  the  part 
of  the  court  must  be  equally  clear. 
In  addition  to  the  foregoing  there 
must  be  a  lack  of  ^^^^et  ef 
adequate  remedy  by  remedy  by 
appeal.    Mandamus  »"'>^*»*- 
may,  however,  issue  to  compel  a 
court    to   take    jurisdiction    of  a 


ludflrment. 
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cause  and  proceed  to  hear  and  de- 

-to  compel  t«k.  termine  it,  where 
UkK  of  jurudici-    the      court,     with- 

***  out  legal  authority 

therefor,  refuses  jurisdiction.  Hoflf- 
man  v.  Lewis,  supra.  So,  where  a 
court   has   heard   a  case   and   has 

made  its  findings, 
T^Smr^l^^  mandamus    will  lie 

to  compel  it  to  en- 
ter final  judgment.  Benson  v. 
Ritchie,  44  Utah,  59,  138  Pac.  186. 
And,  as  we  have  recently  decided, 

the  writ  will  also 
lie  to  compel  courts 
to  enforce  their 
own  judgments.  Ketchum  Coal  Co. 
V.  Christensen,  48  Utah,  214,  169 
Pac.  541.  The  writ  will  likewise 
issue  to  compel  a  court  to  proceed 
vrhen  it,  through  mere  mistake  of 
law,  declines  to  take  jurisdiction, 
and  for  that  reason  refuses  to  pro- 
ceed to  try  the  case,  or  refuses  to 
hear    and    determine    the    issues 

therein,   and   there 

iiViidSSiSL         is  not  an  adequate 

remedy  by  appeal. 
The  doctrine  just  attempted  to  be 
stated  is  laid  down  in  26  Cyc.  190, 
in  the  following  words :  'Where  a 
court  declines  jurisdiction  by  mis- 
take of  law,  erroneously  deciding 
as  a  matter  of  law,  and  not  as  a  de- 
cision upoq  the  facts,  that  it  has  no 
jurisdiction,  and  either  declines  to 
proceed  or  disposes  of  the  case,  the 
general  rule  is  that  a  mandamus  to 
proceed  will  lie  from  any  higher 
court  having  supervisory  jurisdic- 
tion, unless  there  is  a  specific  and 
adequate  remedy  by  appeal  or  writ 
of  error.  Mandamus  will  not,  how- 
ever, issue  to  review  the  decision  of 
a  lower  court  which  has  refused 
jurisdiction  after  determination  of 
fact." 

From  an  examination  of  the 
cases,  and  by  keeping  in  mind  the 
underlying  principles  which  govern 
courts  in  granting  or  denying  the 
writ  of  mandate,  it  goes  without 
saying  that,  unless  great  care  is  ex- 
ercised, the  writ  in  some  instances 
may  be  improperly  granted,  while 
in  others  it  may  as  improperly  be 
denied.    That  can  occur  only,  how- 
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ever,  when  the  higher  court,  with- 
out reflection,  or  without  a  careful 
examination  of  the  authorities  or 
close  scrutiny  of  the  facts,  fails  to 
fully  grasp  and  appreciate  the 
character  or  nature  of  the  act  or 
thing  which  is  sought  to  be  coerced, 
and  the  circumstances  under  which 
the  court's  refusal  to  act  occurs. 
Some  attention  must  also  be  given 
to  the*  difference  in  the  procedure  or 
practice  in  the  jurisdiction  where 
the  writ  is  applied  for,  as  compared 
with  other  jurisdictions  from  which 
cases  are  cited. 

.  With  the  foregoing  conditions  in 
mind,  let  us  now  proceed  to  a  brief 
review  of  the  case  in  hand.  As  we 
have  seen,  the  original  action  was 
instituted  to  condenm  a  certain 
strip  of  ground.  That  the  plaintiff 
had  the  legal  right  j«a»me«t-<on. 

to        condemn,       and    demnatlon   pro- 

that  condemnation  «-*»-«—«««*• 
was  for  a  public  use,  were  settled  by 
the  lower  court  when  it  entered  the 
order  of  condemnation,  and  by 
which  it  authorized  the  plaintiff  to 
take  possession  of  and  improve  the 
strip  of  ground  to  which  now  both 
the  plaintiff  and  the  Company  claim 
title. 

No  legal  objection  seems  to  have 
been  mad»  to  that  order,  and  no  ob- 
jections were  urged  to  plaintiff's 
complaint,  and  none  was  made  to 
the  Company's  answer,  in  which  it 
affirmatively  set  up  its  title  to  the 
strip.  The  plaintiff  had,  however, 
made  one  C.  N.  Sweet  and  one  T.  A. 
Ketchum  parties  to  the  original 
complaint,  and  had  therein  alleged 
that  they  also  claimed  title  to  much 
of  the  land  which  the  Company 
claimed.  While  the  action  was 
pending,  however,  it  seems  that  T. 
A.  Ketchum  obtained  Sweet's  title, 
or  supposed  title,  to  the  lands 
claimed  by  the  Company,  and  that 
plaintiff  thereupon  acquired  what- 
ever title  T.  A.  Ketchum  had  from 
him.  The  facts  regarding  the  ac- 
quisition of  the  title  were  thus  set 
forth  in  plaintiff's  reply,  and  in  that 
way,  and  for  that  reason,  the  issue 
respecting  the  title  to  the  strip  in 
question,  and   the   particular   sub- 
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divisions  from  which  the  strip  is 
taken,  arose  between  the  plaintiff 
and  the  Company.  While  no  objec- 
tion was  interposed  to  the  reply  as 
a  pleading,  yet,  after  the  cause  had 
been  set  for  trial,  the  Company  in- 
terposed a  motion  to  dismiss  as 
against  it,  for  the  reasons  we  have 
before  stated.  Are  the  reasons 
urged  by  the  Company  in  support  of 
the  court's  action  sound? 

Counsel  for  the  Company  have 
referred  us  to  cases  from  other 
jurisdictions,  where  it  is  held  that 
when  the  title  to  the  ground 
sought  to  be  condemned  is  claimed 
by  both  the  condemnor  and  the  con- 
demnee,  the  question  of  title  as  be- 
tween them  may  not  be  litigated  or 
determined  in  a  condemnation  pro- 
ceeding, but  that  the  question  of 
title  must  be  settled  in  an  inde- 
pendent action,  and  that  the  con- 
demnation proceeding '  cannot  pro- 
ceed until  the  question  of  title  is 
settled.  The  cases  of  Geneva  v. 
Henson,  195  N.  Y.  447,  88  N.  E. 
1104,  and  Re  Yonkers,  117  N.  Y. 
664,  23  N.  E.  661,  clearly  reflect 
the  holdings  of  the  courts  upon  that 
subject,  and  hence  it  is  not  neces- 
sary to  refer  to  other  cases.  Con- 
ceding, however,  that  the  cases 
from  New  York,  and  fr.om  other 
states,  that  are  referred  to  by  coun- 
sel, in  view  of  the  statutory  pro- 
visions and  the  nature  of  condemna- 
tion proceedings  in  those  jurisdic- 
tions, are  entirely  sound,  the  ques- 
tion here  is  whether,  in  view  of  our 
constitutional  and  statutory  pro- 
visions relating  to  the  nature  and 
character  of  actions  in  this  juris- 
diction, we  are  justified  in  follow- 
ing those  decisions. 

In  New  York,  as  well  as  in  many 
other  jurisdictions,  condemnation 
proceedings  are  special,  and  the 
proceeding  comes  before  courts  of 
general  jurisdiction  only  in  cases 
when  there  is  an  appeal  from  the 
damages  awarded  to  the  landown- 
er. In  the  first  instance,  therefore, 
the  proceedings  are  not  instituted 
in  courts  of  general  jurisdiction, 
and  the  amount  allowed  either  for 
land  taken  or  for  damages  to  adr 


joining  lands  is  not  determined  by 
a  jury  in  the  ordinary  way,  as  it 
would  be  in  a  court,  but  it  is  usually 
determined  by  special  commission- 
ers or  by  a  special  tribunal.  Under 
such  circumstances,  every  lawyer 
readily  understands  and  appreci- 
ates why  condemnation  proceedings 
are  not  deemed  proper  to  try  ques- 
tions of  title,  and,  therefore,  such 
questions  must  be  tried  in  a  court 
of  general  jurisdiction;  and  in  case 
the  dispute  respecting  the  title 
arises  between  the  condemnor  and 
the  condemnee,  the  question  of 
title  must  be  determined  in  a  proper 
action,  and  in  a  proper  court,  be- 
fore the  damages  can  be  adjusted  as 
between  them.  Such  is,  ho-wever, 
not  the  case  in  this  jurisdiction. 
Our  Constitution  (art.  8,  §  19)  pro- 
vides: ''There  shall  be  but  one 
form  of  civil  action,  and  law  and 
equity  may  be  administered  in  the 
same  action." 

Matters  purely  legal  and  purely 
equitable  may  thus  not  only  be  de- 
termined in  the  same  forum,   but 
they  may  be  tried  and  determined 
in  the  same  proceeding  or  action. 
Moreover,  there  is  but  one  form  of 
civil  action  known  to  our  practice. 
In  passing  upon  the  foregoing  pro- 
vision   of    our    Constitution,    this 
court,  in  Morgan  v.  Child,  C.  &  Co. 
41  Utah,   562,   128  Pac.-521,  held 
that  when  it  is  necessary  to  settle 
equitable  issues  before  legal  rights 
are  to  be  determined  and  adjusted, 
a  separate  action  to  determine  the 
equitable    questions    is  not   neces- 
sary, and  that  a  party  to  any  ac- 
tion or   proceeding  cannot  be  re- 
quired to  adjudicate  his  equitable 
rights  in  a  separate  action;  but  he 
may  have  all  issues,  whether  equi- 
table or  legal,  heard  and  determined 
in  the  same  action  or  proceeding. 
This  court  in  that  case,  therefore, 
reversed  the  lower  court's  ruling, 
by  which  it  refused  to  proceed  to 
determine  the  legal  rights  of  the 
plaintiff  until  he  had    settled  his 
equitable  rights  in  a  proper  action 
in  a  court  of  equity. 

This  court    has    also  held    that 
wb^n  in  a  case  ]t;oth  equitable  and 
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legal  issues  arise,  and  it  becomes 
necessary  to  determine  the  equitar 
ble  issues  before  proceeding  to  an 
adjustment  of  the  legal  rights  of 
the  parties,  or  some  of  them,  in 
such  event  the  court  must  deter- 
mine the  equitable  issues  first. 
Park  V.  Wilkinson,  21  Utah,  285, 
81  Am.  St.  Rep.  693,  60  Pac.  945, 
and  cases  there  cited. 

In  view  of  the  constitutional  pro- 
vision aforesaid,  and  the  foregoing 
decisions,  the  district  court  of  Car- 
bon county  was  clearly  mistaken 
respecting  its  duty  to  hear  and  de- 
termine all  the  issues  arising  in  the 
original  action,  whether  legal  vr 
equitable,  and  in  holding  that  the 
issues  respecting  the  title  to  the 

B»loent  domain    ^^^^     }^      question, 

-jvriadietion^  and  with  regard  to 
action  to  ««iet      ^^       ^t^er      land 

which  is  claimed  to 
be  damaged  by  the  severance  of  the 
strip  therefrom,  or  by  the  con- 
struction of  the  contemplated  im- 
provements, could  not  be  tried  and 
determined  in  the  original  action. 

In  some  jurisdictions  it  is  held 
that  the  title  may  be  quieted  in 
condemnation  proceedings,  both  as 
between  the  condemnor  and  the 
condemnee,  and  as  between  several 
condemnees.  It  is,  however,  also 
held  that  in  case  the  dispute  re- 
specting tiie  title  arises  only  be- 
tween or  among  the  condemnees,  so 
that  it  is  only  a  question  of  the  dis- 
tribution of  the  condemnation 
money  or  the  damages  that  are 
awarded,  the  question  of  title  may 
be  determined  as  well  after  as  be- 
fore the  condemnation  action  is 
tried.  Among  other  cases  in  which 
it  is  held  that  disputes  regarding 
the  title  to  the  condemned  property 
may  be  determined  in  the  con- 
demnation proceeding,  we  refer  to 
the  following:  Chicago  &  M.  Elec- 
tric R.  Co.  V.  Diver,  213  111.26,72  N. 
E.  758;  Illinois  C.  R.  Co.  v.  Ros- 
kemmer,  264  111.  103,  106  N.  E. 
696;  Chicago  &  N.  W.  R.  Co.  v. 
Miller,  251  HI.  58,  95  N.  E.  1027 ; 
Wilcox  V.  St.  Paul  &  N.  P.  R.  Co. 
36  Minn.  489,  29  N.  W.  148 ;  Ger- 
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rard  v.  Omaha,  N.  &  B.  H.  R.  Co.  14 
Neb.  270,  15  N.  W.  231 ;  Dietrichs 
V.  Lincoln  &  N.  W.  R.  Co.  14  Neb. 
355,  15  N.  W.  728;  Los  Angeles  v. 
Pomeroy,  124  Cal.  597,  57  Pac.  585. 

In  Chicago  &  M.  Electric  R.  Co. 
V.  Diver,  supra,  the  supreme  court 
of  Illinois  squarely  holds  that  the 
issue  of  title  should  be  determined 
in  the  condemnation  action,  and 
with  regard  to  the  method  of  pro- 
cedure the  court  states  the  rule 
thus :  ''In  a  condemnation  proceed- 
ing, the  issue  of  ownership,  if  any, 
is  preliminary  to  the  submission  of 
the  question  of  damages  to  the 
jury,  and  is  to  be  litigated  and  de- 
termined before  the  jury  is  im- 
paneled to  assess  the  amount  to  be 
paid  the  owner." 

That  case  is  approved  and  fol- 
lowed in  Illinois  C.  R.  Co.  v.  Ros- 
kemmer,  264  111.  103,  105  N.  E.  695. 
It  is,  however,  said  in  the  latter 
case  that  ''it  may  be  impossible  to 
have  a  final  adjudication  before  the 
trial  as  to  the  various  titles  in- 
volved." 

Chicago  &  N.  W.  R.  Co.  v.  Miller, 
251  111.  58,  95  N.  E.  1027,  is  a  case 
in  point.  That  condition  may*arise 
when  the  dispute  regarding  the 
title  arises  only  between  or  among 
the  condemnees.  Where  such  is 
the  case  the  condemnor  takes  the 
property  and  improves  it,  and  the 
damages  are  assessed  against  him, 
which  he  pays  into  court  to  await 
the  final  determination  of  the  title. 

Where,  however,  as  in  this  case, 
the  dispute  regarding  the  title 
arises  between  the  condemnor  and 
one  or  more  of  the  condemnees,  the 
question  of  title  must  be  settled  and 
determined  before  the  damages  are 
assessed.  In  the  case  cited  from 
Minnesota,  as  well  as  in  those  cited 
from  Nebraska,  it  is  held  that  dis- 
putes concerning  the  title  may  be 
determined  in  a  condemnation  pro- 
ceeding, and  it  is  so  held  notwith- 
standing the  fact  that  under  both 
the  Minnesota  and  Nebraska  stat- 
utes condemnation  proceedings  are 
not  instituted  in  courts  of  general 
jurisdiction^  but  come  there  only  on 
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appeal  in  case  either  party  is  dis- 
satisfied with  the  award  of  damages 
made  by  the  commissioners  appoint- 
ed for  that  purpose.  As  a  matter 
of  course,  it  is  held  in  both  states 
that  the  issues  respecting  title  must 
be  raised  by  the  pleadings,  or.  they 
cannot  be  considered. 

In  Los  Angeles  v.  Pomeroy,  su- 
pra, Mr.  Chief  Justice  Beatty,  un- 
der a  statute  like  ours,  in  his  usual 
clear  and  vigorous  style,  points  out 
that  all  questions  relating  to  the 
title  of  the  property  that  is  con- 
demned, or  is  affected  by  the  con- 
demnation proceedings  that  may 
arise,  should  be  tried  and  deter- 
mined in  the  condemnation  action.. 
And  why  may  that  not  be  done  ?  It 
seems  clear  that  our  statute,  which 
is  like  the  one  in  California,  con- 
templates that  it  should  be  done. 
Comp.  Laws  1907,  §  3696,  so  far  as 
material  here,  provides:  "The 
court  or  judge  thereof  shall  have 
power:  ...  To  hear  and  deter- 
mine all  adverse  or  conflicting 
claims  to  the  property  sought  to  be 
condemned,  and  to  the  damages 
therefor,"  and  "to  determine  the  re- 
spective rights  of  different  parties 
seeking  condemnation  of  the  same 
property." 

Again,  under  our  statute  an  ac- 
tion to  condemn  lands  is  com- 
menced, conducted,  and  tried  in  the 
same  courts  and  in  the  same  man- 
ner as  all  other  actions  affecting 
real  property  are  tried.  In  view  of 
the  provisions  of  our  statute,  it  is 
not  easy  to  understand  why  all  is- 
sues arising  in  condemnation  ac- 
tions are  not  to  be  tried  and  de- 
termined in  that  action,  the  same  as 
is  done  in  all  other  actions  affecting 
real  property. 

Counsel  for  the  Company,  how- 
ever, suggests  that  if  that  be  done 
a  party  may  be  deprived  of  a  jury 
trial.  That  does  not  necessarily  fol- 
low. If  the  question  respecting 
title  is  equitable,  no  party  is,  as  a 

j«ry-«o.de«.  fnjtter  of  right,  en- 
natfoB  pr€».  titled     to    a    jury 

question  is  purely  legal,  then  all 


questions,  whether  with  regard  to 
the  title  or  the  dam- 
ages,  may  be  tried  -jnry  triai- 
and    submitted    at  i^^^J^ 
the   same    time  to 
the  jury  that  is  impaneled  in  the 
case,  and  the  court  may,  by  proper 
instructions,  tell  the  jury  that  the 
damages  must  be  apportioned  in  ac- 
cordance  with    their   findings   re- 
specting the  title.    The  same  ques- 
tions may  arise  in  much  the  same 
way  where  a  parly  sues  for  dam- 
ages to  his  real  property,  and  his 
title  is  disputed. 

Counsel  for  the  Company,  how- 
ever^ also  vigorously  contend  that 
where,  as  here,  a  plaintiff  in  a  con- 
demnation proceeding  asserts  par- 
amount title  in  himself,  there  is 
nothing  to  condemn,  and  therefore 
his  action  must  fail.  They  insist 
that  the  plaintiff,  in  its  reply, 
claims  title  to  practically  all  the 
land  that  is  claimed  by  the  Com- 
pany, and  in  view  of  that  fact  there 
is  nothing  to  condemn  as  against  it. 
It  is  quite  true  that  condemnation 
proceedings  were  conceived  and 
created  so  that  the 

title  or  ownership  p^o'e'Sdii;/ 
of  real  property, 
which  is  claimed  and  needed  for 
some  public  use  or  purpose,  may  be 
transferred  from  one  person,  natu- 
ral or  artificial,  to  another,  against 
the  will  of  the  owner.  As  a  general 
rule,  therefore,  the  condemnor 
seeks  to  acquire  the  property  of  an- 
other. The  cases,  therefore,  are 
not  numerous  where  the  owner 
seeks  to  condemn  propeity  in 
which  he  has  an  interest,  and  are 
much  rarer  still  where  he  claims 
the  title  to  the  property  sought  to 
be  condemned.  Such  cases  may, 
however,  arise.  For  example :  There 
may  be  a  title  emanating  from  two 
sources.  The  condemnor  may  thus 
claim  through  one  source  while  the 
condemnee  may  claim  througrh  the 
other.  Again,  the  condemnor  may 
claim  the  legal  title  in  fee,  while 
the  condemnee  claims  an  equitable 
title;  or  the  one  may  claim  that  he 
has  acquired  a  tax  title  from  the 
state,  the  validity  of  which  the  oth- 
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er,  having  the  fee  title*  disputes. 
Now  it  is  palpable  that  in  any  one  of 
the  foregoing  instances  the  condi- 
tions may  be  such  that  the  con- 
demnor may  desire  possession  of 
the  proper^  sought  to  be  con- 
denmedy  at  once,  for  the  purpose  of 
devoting  it  to  some  public  use.  He 
may  thus  conmience  an  action  to 
condemn,  set  forth  his  title,  and  fur- 
ther allege  that  the  condemnee 
claims  ownership  thereof,  or  some 
interest  therein,  pleading  the  facts 
in  that  regard.  True  it  is,  if  the 
condemnor  claims  ownership,  the 
c(mdemnee  may,  either  by  general 
demurrer  or  otherwise,  admit  his 
claim,  and  where  that  is  the  case  the 
condemnor  is  entitled  to  judgment 

-«d»t..io.  of  ^Pon  the  merits, 
title  of  and  the  condemnee 

eoMdemnor.  .^      ^^titled      tO      gO 

hence  with  his  costs.  That,  how- 
ever, is  not  the  question  we  are  con- 
fronted with.  Here  the  Company, 
as  condemnee,  concedes  nothing, 
and  yet  claims  a  strategic  advantage 
over  plaintiff  by  reason  of  its  plea 
of  ownership  in  its  reply.  The 
Company,  however,  still  insists  on 
its  plea  of  ownership  in  its  answer, 
as  well  as  upon  its  denial  of  plain- 
tiff's ownership  in  the  same  answer, 
and  notwithstanding  the  fact  that 
it  concedes  nothing,  and  claims  title 
in  itself,  and  disputes  the  title  of 
plaintiff,  it  nevertheless  insists  that 
there  is  nothing  to  condemn  and 
nothing  to  try.  To  so  hold  would 
result  in  sacrificing  substance  to 
mere  empty  form.  As  a  matter  of 
course,  one  may  not  invoke  the  aid 
of  a  court  of  justice  to  obtain  that 
which  is  already  his  own,  and  to 
which  others  lay  no  claim.  We, 
however,  have  no  such  case  to  deal 
with  here.  Here  both  the  plaintiff 
and  the  Company  claim  title  to  the 
property  sought  to  be  condemned. 
The  Company  was  in  possession  of 
the  strip  condemned  until  the  order 
of  condenmation  was  entered,  when 
plaintiff  took  possession  thereof, 
and  has  since  then  placed  certain 
improvements  thereon.  If  the  Com- 
pany desires  to  concede  plaintiff's 
claim  of  title,  all  it  has  to  do  is  to 
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withdraw  its  answer  and  surrender 
its  claim  of  title.  The  plaintiff  may 
then  have  judgment  on  the  merits 
against  it,  and  the  case  should,  of 
course,  be  dismissed, — at  least,  as 
against  the  Company.  So  long, 
however,  as  it  claims  the  title  to 
the  condemned  strip  and  demands 

damages     therefor,  ^4^,„e  ei^tm 
how  can  it  demand  -^i-miMai  of 

to      be      dismissed  *   *' 
from  the  case  ?    It  would  seem  that 
the  mere  statement  of  the  proposi- 
tion is  its  best  answer. 

It  should,  however,  also  be  re- 
membered that  in  this  court  the 
plaintiff  alleges  that  it  acquired  the 
title  subsequent  to  the  institution  of 
the  condemnation  action.  Why  may 
a  condemnor  not  do  that?  And  if 
he  does,  why  may  he  not  plead  the 
fact?  Indeed,  if  he  did  not  plead  it, 
he  could  not  avail  himself  of  it  in 
the  action.  The  same  presumptions 
should,  therefore,  not  prevail  where 
one  pleads  that  since  the  commence- 
ment of  the  action  ^.^^.^a-ent 
he  has  acquired  an  acauisitioii  of 
outstanding  title,  **"*• 
as  though  he  had  claimed  the  para- 
mount title  in  his  original  com- 
plaint ;  and  especially  not,  where,  as 
here,  the  condemnee  persists  not 
only  in  denying  the  plaintiff's  title, 
but  continues  to  claim  the  title  in  it- 
self. 

Ordinarily,  where  a  condemnor 
commences  his  proceeding,  and  does 
not  assert  title  or  ownership  in  the 
land  sought  to  be  condemned,  he 
may  not,  except  un- 
der certain  condi-  rll;V,Ai**"" 
tions,  dispute  the 
title  or  ownership  of  the  condemnee. 
Mr.  Mills,  in  his  work  on  Eminent 
Domain,  2d  ed.  S  161,  states  the 
rule  in  that  regard  thus :  "The  con- 
demning party  cannot  dispute  the 
title  of  the  party  in  possession, 
against  whom  proceedings  have 
been  instituted,  unless  such  party 
has  acquired  a  paramount  title/' 

Counsel  for  the  Company  con- 
tend that  the  last  clause  is  not  sup- 
ported by  authority,  and  hence  can- 
not be  considered.  But  why  not? 
It  certainly  is  good  sense,  and  we 
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think  must  commend  itself  to  every 
disinterested  lawyer.  Moreover,  to 
permit  the  dismissal  to  stand  would 
place  the  plaintiff  in  a  most  anom- 
alous, if  not  deplorable,  condition. 
In  that  event,  what  becomes  of  the 
order  of  condemnation?  What  are 
plaintiff's  rights  in  and  to  the  strip 
of  which  it  took  possession  under 
that  order,  and  in  the  improvements 
placed  thereon  pursuant  thereto  ?  Is 
or  is  not  the  plaintiff  a  trespasser? 
And,  if  so,  is  it  such  from  the  time 
it  took  possession  under  the  court's 
order,  or  only  from  the  date  of  the 
dismissal  of  the  action  as  against 
the  Company?  We  confess  our  en- 
tire inability  to  grasp  plaintiff's 
legal  status  in  case  the  dismissal 
stands. 

Counsel  for  the  Company,  how- 
ever, insist:  (1)  That  although  it 
were  conceded  that  the  court  was 
mistaken  regarding  the  law,  and 
may  have  misconceived  its  duty  in 
the  premises  in  dismissing  the 
Company  from  the  ifttion,  yet  that 
it  acted  judicially;  (2)  that  the 
plaintiff  has  an  adequate  remedy 
by  appeal,  and  hence  mandamus 
will  not  lie.    Ordinarily,  no  doubt, 

▲ppeal-revlew       *he     COUrt     actS     JU- 

ot  dismissal  of  dicially  in  dismiss- 
*"*  ®"*  ing    an    action    or 

complaint,  and,  in  case  it  errs, 
such  error  may  be  reviewed  on  ap- 
peal, after  the  action  has  passed  to 
final  judgment.  Does  the  court's 
action  in  this  case,  however,  merely 
constitute  an  erroneous  dismissal? 
True,  generally  speaking,  it  may  be 
said  the  court  erred  in  dismissing 
the  action.  The  error,  however, 
falls  within  the  principle  we  have 
quoted  from  Cyc.  and  the  one  dis- 
cussed in  the  case  of  Hoffman  v. 
Lewis,  31  Utah,  179,  87  Pac.  167.  In 
fact  and  in  law  the  dismissal  in  this 
case  clearly  amounts  to  a  refusal  on 

Mandamu-to  ^^^      part      of       the 

compel  bearing  lower  court  to  hear 
ofactioa.  ^^^    determine  the 

issues  that  are  presented  in  the 
condemnation  action.  If  any  court, 
in  any  case,  should  arbitrarily  or 
capriciously  refuse  to  hear  and  de- 
termine such  case,  and  should  dis- 


miss it,  would  anyone  question  the 
aggrieved  party's  right  to  a  writ  of 
mandate  to  compel  such  court  to 
proceed  to  try  and  determine  the 
case  on  its  merits,  and  to  enter  final 
judgment  thereon?  Of  course,  as 
was  stated  in  Benson  v.  Ritchie,  44 
Utah,  59,  138  Pac.  136,  the  supreme 
court  could  not  direct  what  the 
judgment  should  be,  nor  would  such 
tribunal  say  that  the  action  should 
not  finally  be  dismissed  upon  its 
merits.  It  would,  however,  be 
proper  to  compel  the  court  to  hear 
the  case  and  tp  enter  a  final  judg- 
ment therein.  If,  therefore,  it  is 
proper  to  do  that,  why  is  it  not  also 
proper  to  compel  the  court  to  hear 
the  case  upon  its  merits,  and  to  en- 
ter a  final  judgment  therein,  either 
by  dismissing  it  upon  the  merits,  or 
by  granting  such  relief  as  to  the 
court,  under  all  the  facts  and  cir- 
cumstances, may  seem  just  and 
right? 

Now  let  it  be  conceded,  for,  no 
doubt,  such  is  the  fact,  that  the 
lower  court  did  not  intend  to  act 
either  arbitrarily  or  capriciously  in 
refusing  to  hear  and  determine  the 
issues  respecting  the  title  to  the 
lands  in  question,  and  in  dismissing 
the  action  as  against  the  Company; 
yet  how  does  that  affect  either 
plaintiff's  rights  or  the  duty  of  this 
court  in  the  premises?  Moreover, 
does  such  an  admission  change*tiie 
character  or  nature  of  the  act  of 
the  court?  We  think  not.  As  be- 
fore stated,  the  court's  action  clear- 
ly comes  within  the  principle  stated 
in  Cyc,  and  in  law,  also>  amounts 
to  an  arbitrary  refusal  of  the  court 
to  proceed  to  try  and  determine 
certain  issues  between  certain  par- 
ties in  a  pending  action. 

The  further  question,  however, 
is :  Has  the  plaintiff  an  adequate 
remedy  by  appeal?  Clearly  not. 
The  dismissal  does  not  dispose  of 
the  case  as  between  the  plaintiff  and 
the  other  defendants.  The  case, 
under    our  proced-     ,^^^^^  i.^ 

.,  -    *^  —remedy  toy 

ure,  therefore,  can-  appeal- 
not     be      appealed  •«««««»«y- 
until    final    judgment    is    entered 
therein    between    all    the    parties. 
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When  that  is  done  all  parties  to  the 
action  may,  however,  be  satisfied 
with  the  judgment,  and  hence  there 
may  be  no  cause  for  appeal  except 
on  the  act  of  the  court  in  dismissing 
the  case  against  the  Company.  In 
the  meantime  the  question  of  dam- 
ages as  to  the  other  defendants  may 
be  tried  to  a  jury.  If  the  plaintiff, 
then,  must  await  final  judgment  as 
to  the  other  defendants  before  it 
can  appeal,  what  are  its  rights  to 
the  strip,  and  its  improvements 
thereon,  pending  the  action  on  ap- 
peal? It  must  thus  stand  bound 
hand  and  foot,  notwithstanding  its 
order  of  condemnation  and  posses- 
sion, until  the  action  is  finally  de- 
termined, and  thus  it  will  be  held 
helpless  until  this  court  has  passed 
upon  the  questions  presented  by  the 
appeal.  That  may  not  occur  for 
several  years.  The  provisions  of 
our  statute,  which,  under  certain  re- 
strictions that  have  been  complied 
with  by  the  plaintiff  in  this  case, 
give  the  condemnor  immediate  pos- 
session of  the  land  sought  to  be 
condemned,  and  the  right  to  im- 
prove it,  and  to  put  it  to  the  con- 
templated public  use  pending  the  ac- 
tion, regardless  of  the  time  it  may  be 
pending,  could  thus  be  entirely 
frustrated.  Moreover,  the  plaintiff 
must  thus  submit  to  have  its  action 
tried  in  parts,  and  unless,  in  case  of 
an  appeal,  the  judgment  in  favor  of 
the  other  defendants  for  damages 
should  be  reversed  by  this  court,  the 
plaintiff  may  be  required  to  pay 
costs  and  defray  the  expenses  inci- 
dent to  two  jury  trials.  In  view  of 
all  this,  we  are  of  the  opinion  that 
the  only  adequate  remedy  plaintiff 
has  under  the  circumstances  is  a 
writ  of  mandate  requiring  the  dis- 
trict court  to  reinstate  the  case  as 
against  the  Company,  and  to  hear 
and  determine  the  issues  as  in  any 
other  case,  and  to  enter  such  a  judg- 
ment upon  all  the  issues  as  to  the 
court  may  seem  just  and  right. 

This  brings  us  to  the  second 
branch  of  the  application.  Early  in 
June  of  this  year  plaintiff ^s  counsel 
filed  a  motion,  in  which  they  asked 
the  court  for  an  order  requiring  all 
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of  the  corporation  defendants  to 
permit  the  plaintiff  to  inspect  and 
take  copies,  if  so  desired,  of  "all 
books,  contracts,  and  resolutions, 
.  .  .  all  mortgages,  or  deeds  of 
trust,  ...  all  books,  documents, 
papers,  memoranda,  and  data, 
.  .  .  all  correspondence,  tele- 
graphic or  otherwise,  originals  or 
carbons,  or  letter  press  copies 
thereof,  ...  all  bonds,  papers, 
documents,  memoranda,  data  in  the 
possession  or  under  the  control  of 
any  of  said  corporations,"  etc.  The 
motion  merely  limited  the  things 
sought  to  be  inspected  or  copied  to 
such  as  might  be  material  or  rel- 
evant, or  might  shed  some  light  up- 
on the  issues  tendered  by  the  plead- 
ings, and  such  as  concerned  the 
dealings  of  the  corporations  among 
themselves.  The  court  refused  to 
make  the  order,  upon  the  ground 
that  it  did  not  have  the  power  to  do 
so.  Plaintiff  now  asks  that  we  com- 
pel the  court  to  vacate  that  order, 
and  that  it  be  required  to  consider 
the  motion  upon  its  merits,  and  to 
pass  upon  it.  Here,  again,  all  the 
corporate  defendants  insist  that 
mandamus  is  not  the  proper  rem- 
edy, and  that  the  motion  is  too 
sweeping  and  indefinite  regarding 
the  things  of  which  inspection  is 
asked,  etc.  While  we  are  of  the 
opinion  that  the  court  gave  the 
wrong  reason  for  its  refusal  to  re- 
quire the  corporate  defendants  to 
permit  inspection,  and  that  the 
court,  under  our  statute,  has  ample 
power      to      make  _ 

such  an  order,  and  ^rderin^m. 
that  courts  in  fur-  J»5,^e*r?"  **' 
therance      of     jus- 
tice   should    exercise    the    powers 
vested  in  them  so  that  a  full  dis- 
closure   and    development     of  all 
relevant    and  material     facts,  un- 
der the  supervision  and  control  of 
the  court,  may  be 

secured,  yet  we  are  zfiSSiSit?!*"'*** 
also  of  the  opinion 
that  the  motion  is  too  sweeping  and 
indefinite.  We  are  also  further  of 
the  opinion  that,  although  the  de- 
fects of  the  motion  just  stated  were 
removed,  yet  the  writ  should  not 
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Man  dam  nih-t  o 
compel  alloiv- 
ance  of 
Inspection. 


issue  for  the  reason  that  mandamus 

is  not  the  proper 
remedy.  The  mat- 
ter of  obtaining 
evidence  by  inspec- 
tion, or  otherwise,  is  a  matter  that 
may  arise  in  any  case,  and  thus  may 
be  a  matter  incident  to  the  ordinary 
course  of  procedure  therein.    If  the 

court  errs  in  grant- 

o?rn%*prc«on7*     ing  or  refusing  in- 

spection,  the  party 
aggrieved  may  preserve  his  excep- 
tion to  the  court's  ruling,  and  may 
present  it  to  this  court  on  appeal 
after  final  judgment.  It  may  be, 
however,  that  the  party  who  feels 
aggrieved  at  the  time  the  ruling  is 
made  may,  nevertheless,  be  well  sat- 
isfied with  the  result  ultimately 
reached  by  the  court.  In  such  mat- 
ters, while  the  ruling  of  the  court 
may,  in  some  instances,  cause  a  re- 
trial of  the  case,  and  thus  cause  de- 
lay in  thci  ultimate  determination 
of  the  litigation;  it  is  not,  like  the 
other  branch  of  this  application,  a 
refusal  to  proceed  to  try  and  de- 
termine the  issues  presented  by  the 
pleadings,  and  produces  no  more 
delay  or  inconvenience  than  occurs 
in  actual  practice  almost  daily.  If 
writs  of  mandate  could  be  obtained 
every  time  a  court  refuses  to  order 
the  production  of  some  evidence 
deemed  material  and  relevant  by 
one  of  the  parties  to  an  action,  or 
every  time  a  court  refuses  to  grant 
inspection  of  certain  documentary 


or  other  evidence,  we  would  hardly 
have  time  to  meet  the  legitimate  and 
ever-increasing  appellate  work  of 
this  court.  In  connection  with  this 
question,  plaintiff's  counsjel  have 
argued  various  propositions,  which, 
if  the  questions  were  properly  be- 
fore us,  would  require  attention.  In 
view,  however,  of  the  conclusion 
reached  that  mandamus  is  not  the 
proper  remedy,  we  refrain  from 
discussing  and  passing  upon  these 
propositions.  We  are  clearly  of  the 
opinion  that,  upon  ihe  second 
branch  of  the  application  stated 
above,  mandamus  is  not  the  proper 
remedy. 

It  is,  therefore,  ordered  that 
peremptory  writ  of  mandate  issue, 
requiring  the  District  Court  of  Car- 
bon County  to  vacate  its  order  or 
judgment  dismissing  the  action 
against  the  Company,  and  to  rein- 
state the  Company  as  a  party  de- 
fendant in  the  action,  to  the  same 
extent  as  though  no  order  of  dis- 
missal had  been  entered,  and  to  pro- 
ceed to  try  and  determine  ^1  the 
issues  with  regard  to  title,  present- 
ed by  the  pleadings  of  the  respec- 
tive parties,  whether  legal  or 
equitable,  and  te  make  such  final 
disposition  upon  the  merits  of  such 
issues,  and  to  enter  such  judgment 
or  judgments,  as  to  the  court  may 
seem  just  and  proper.  Plaintiff  to 
recover  costs  of  this  proceeding. 

Straup,  Ch.  J.,  and  McCarty,  J., 

concur. 


ANNOTATION. 

inadequacy  of  remedy  by  appeal  or  writ  of  error  as  affectmg  right  to  man- 
damus to  inferior  court 

I.  General  rule,  638. 
II.  Exposition  of  rale,  633. 
III.  Illustrative  applications,  639. 

On  the  question  of  mandamus  to 
compel  an  inferior  court  to  proceed 
with  a  cause,  or  assume  jurisdiction 
thereof,  where  it  has  erroneously  re- 
fused to  do  so  for  supposed  lack  of 
jurisdiction,  see  note  to  State  ex  rel. 
Martin  v.  Superior  Ct.  ante,  582. 

On  mandamus  to  compel  a  court  to 


take  jurisdiction  of  a  cause  that  it  has 
erroneously  dismissed  for  supposed  in- 
sufficiency of  service,  see  note  to 
Speckert  v.  Ray,  ante,  610. 

On  mandamus  to  compel  a  court  to 
reinstate  or  proceed  with  the  hearing 
of  an  appeal  that  it  has  erroneously 
dismissed,  see  note  to  Floyd  v.  Sixth 
Judicial  Diet.  Ct.  post,  656. 

Cases  in  which  it  appears  that 
there  was  no  remedy  at  all,  by  appeal 
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or  writ  of  error,  are  not  within  the 
scope  of  the  annotation,  whether  man- 
damus was  or  was  not  issued,  the  ade- 
quacy of  the  remedy  being  the  subject 
under  investigation.  There  are  num- 
berless cases  holding  or  assuming  that 
the  remedy  by  appeal  or  error  was 
adequate  in  the  particular  instance, 
and  denying  mandamus  on  that 
ground.  The  present  note,  however,  is 
confined  to  cases  holding  the  remedy 
by  appeal  or  writ  of  error  inadequate. 

1.  Qeneral  rule. 

The  general  rule  that  mandamus 
will  not  be  allowed  to  compel  action 
by  an  inferior  court,  when  the  appli- 
cant has,  or  could  have  had,  an  ade- 
quate remedy  by  appeal  or  writ  of 
error,  must  be  understood  to  relate  to 
a  specific  and  adequate  remedy. 

United  States. — North  Alabama  De- 
velopment Co.  V.  Orman  (1896)  18 
C.  C.  A.  809,  80  U.  S.  App.  646,  71  Fed. 
764. 

Alabama. — (A  remedy  which  will 
place  the  complainant  in  the  same  sit- 
uation as  he  was  before  the  act  of 
which  complaint  is  made.)  Etheridge 
y.  Hall  (1838)  7  Port.  47;  Ex  parte 
King  (1856)  27  Ala.  387;  First  Nat. 
Bank  v.  Cheney  (1898)  120  Ala.  117, 
23  So.  733;  Ex  parte  Watters  (1913) 
180  Ala.  523,  61  So.  904. 

California*  —  Merced  Min»  Co.  ▼• 
Fremont  (1857)  7  Cal.  130,  7  Mor. 
Min.  Rep.  809;  San  Francisco  Gas  & 
E.  Co.  V.  Superior  Ct.  (1908)  155  Cal. 
30,  99  Pac  859,  17  Ann.  Cas.  933 ;  Hill 
v.  Superior  Ct.  (1911)  15  Cal.  App. 
307,  114  Pac.  805. 

Loiiisiaiia. — State  ex  rel.  Murray  ▼. 
Lazarus  (1884)  36  La.  Ann.  578;  State 
ex  rel.  New  Orleans  v.  Judge  of  Divi- 
sion B,  Civil  Dist.  Ct.  (1900)  52  La. 
Ann.  1275,  51  L.R.A.  71,  27  So.  697; 
State  ex  rel.  Rogers  v.  Parsons  (1907) 
119  La.  955,  44  So.  795. 

Michigan. — People  ex  rel.  Port  Hu- 
ron &  G.  R.  Co.  V.  Judge  of  St.  Clair 
Circuit  (1875)  31  Mich.  456;  People 
ex  rel.  Townsend  v.  Cass  Circuit 
Judge  (1878)  39  Mich.  407;  Tawas  & 
B.  C.  R.  Co.  V.  Circuit  Judge  (1880)  44 
Mich.  479,  7  N.  W.  65;  Van  Norman 
v.  Circuit  Judge  (1881)  46  Mich. 
204,  7  N.  W.  796;  Detroit  v.  Hosmer 
(1890)  79  Mich.  884,  44  N.  W.  622; 


Wayne  County  ▼.  Wayne  Circuit 
Judges  (1895)  106  Mich.  166,  64  N.  W. 
42;  Dillon  v.  Shiawassee  Circuit  Judge 
(1902)  181  Mich.  574,  91  N.  W.  1029; 
Luther  v.  Kent  Circuit  Judge  (1908) 
151  Mich.  71,  114  N.  W.  678. 

Missouri.  —  Hall  v.  County  Ct. 
(1858)  27  Mo.  829;  State  ex  rel.  Schon- 
hoff  V.  O'Bryan  (1890)  102  Mo.  254, 
14  S.  W.  933. 

Montana.  —  State  ex  rel.  Montana 
C.  R.  Co.  V.  District  Ct.  (1905)  82 
Mont.  87,  79  Pac.  546. 

Texas.— Terrell  v.  Greene  (1895)  88 
Tex.  539,  81  S.  W.  631;  Gulp,  C.  &  S. 
F.  R.  Co.  V.  Muse  (reported  herewith) 
ante,  613. 

Utah. — ^People  ex  rel.  Pace  v.  Van 
Tassel  (1896)  13  Utah,  9,  48  Pac.  625; 

Ketchum  Coal  Co.  v.  DisTiacT  Ct. 
(reported  herewith)  ante,  610« 

Washington.  —  State  ex  rel.  Jeffer- 
son County  V.  Hatch  (^1904)  36  Wash. 
164,  78  Paci  796;  State  ex  rel.  Nash  v. 
Superior  Ct.  (1914)  82  Wash.  614,  144 
Pac.  898. 

Wisconsin.  —  State  ex  rel.  Fourth 
Nat.  Bank  v.  Johnson  (1899)  108  Wis. 
591,  51  L.R.A.  88,  79  N.  W.  1081 ;  State 
ex  rel.  Mitchell  v.  Johnson  (1899)  105 
Wis.  90,  80  N.  W.  1104. 

//.  Exposition  of  rule^ 

In*  Ingram  v.  Alabama  Power  Co. 
(1917)  —  Ala.  — ,  75  So.  304,  the  court 
said:  ''It  has  been  definitely  settled 
by  this  court  that  the  proper  and  ap- 
propriate practice  is  to  appeal  from 
orders,  judgments,  or  decrees  which 
deny  or  refuse  applications  for  rehear- 
ing made  under  the  four-months'  stat- 
ute, because  such  order  or  judgment 
is  final,  disposing  of  the  application 
and  the  judgment  sought  to  be  set 
aside;  but,  if  the  application  to  set 
aside  the  judgment  and  grant  a  re- 
hearing is  erroneously  made,  the  order 
is  not  final,  because  it  does  not  dis- 
pose of  the  case,  but  restores  it  to  the 
docket  for  a  new  trial.  In  such  case 
there  is  no  judgment  to  support  an  ap- 
peal, and  hence  errors  (if  such  have 
intervened)  could  not  be  reviewed  or 
corrected  on  appeal.  This  being  true, 
the  proper  and  appropriate  practice 
and  remedy  are  by  mandamus  to  com- 
pel annulment  of  improper  orders,  and 
restoration  of  the  judgment  or  decree 
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erroneously  set  aside,  thus  preventing 
a  rehearing  or  a  new  trial." 

So,  in  First  Nat.  Bank  v.  Cheney 
(1898)  120  Ala,  117,  23  So.  733,  the 
court  said:  ''The  case  comes  before 
the  court,  primarily,  on  an  application 
for  a  mandamus  to  compel  the  judge 
of  the  city  court  of  Anniston  to  enter 
an  order  dismissing  a  suit  commenced 
in  that  court  by  A.  D.  Cheney  against 
the  First  National  Bank  of  Anniston, 
and  to  vacate  an  order  which  had  been 
entered,  overruling  a  motion  for  a 
dismissal.  At  the  time  of  the  com- 
mencement of  the  suit,  Cheney  was 
a  nonresident  of  the  state,  and  failed 
to  give  security  for  the  costs  of  suit. 
If  the  neglect  to  give  the  security  re- 
quired the  dismissal  of  the  suit,  man- 
damus is  ah  appropriate  remedy  to 
compel  ft;  though  on  appeal,  after 
final  judgment  against  the  defendant, 
the  refusal  to  dismiss,  if  properly  pre- 
sented, would  be  error  available  to 
reverse  the  judgment.  As  a  general 
rule,  it  is  true  that  mandamus  will  not 
be  granted  for  the  correction  of  an 
error  arising  in  the  progress  of  a  suit, 
which  can  be  revised  on  appeal  after 
final  judgment.  Ex  parte  Elston 
(1854)  25  Ala.  72.  But  the  appeal 
must  be  an  adequate  remedy.  It  must 
be  capable  of  protecting  parties  from 
the  injury  immediately  resulting  from 
the  error  of  the  court.  Merrill,  Man- 
damus, §  201.  While  the  error  in  re- 
fusing a  dismissal  for  want  of  secur- 
ity for  costs  may  be  available  on  error 
for  the  reversal  of  a  judgment,  obvi- 
ously an  appeal  is  not  an  adequate 
remedy.  The  citizen  is  compelled  into 
litigation  with  a  nonresident,  pending 
the  further  continuance  of  the  suit 
and  the  appeal,  without  indemnity 
against  the  costs, — the  evil  the  statute 
intends  to  avoid.  Hence,  it  has  been 
the  uniform  course  of  decision  that 
mandamus  is  an  appropriate  remedy 
to  compel  the  dismissal  of  such  suit. 
Ex  parte  Cole  (1856)  28  Ala.  50;  Ex 
parte  Robbins  (1856)  29  Ala.  71;  Ex 
parte  Morgan  (1857)  30  Ala.  51." 
And  in  Ex  parte  Watters  (1913)  180 
Ala.  523,  61  So.  904,  the  court  said: 
"When  it  is  sought  to  review  and  cor- 
rect such  rulings  by  mandamus,  the 
proceeding  is   merely   an   emergency 


substitute  for  an  appeal,  and  in  fact 
accomplishes  with  greater  expedition 
the  same  result,  viz.,  the  correction 
of  judicial  error.  No  reason  can  be 
suggested  why  such  judicial  action 
can  be  reviewed  on  appeal  only  upon  a 
bill  of  exceptions,  and  yet  on  manda- 
mus may  be  reviewed  upon  the  ex 
parte  recitals  of  a  mere  petition.  And, 
indeed,  it  has  been  expressly  held  that, 
upon  a  mandamus  petition  to  review 
the  alleged  erroneous  judicial  action 
of  an  inferior  court,  the  petitioner 
must  reserve  a  bill  of  exceptions,  in 
the  absence  of  which  the  case  is  not 
properly  presented  for  the  consider- 
ation of  this  court,  even  though  the 
respondent  admit  by  his  answer  the 
verity  of  the  facts  recited.  Ex  parte 
Smith  (1881)  69  Ala.  528;  followed  in 
Ex  parte  Blalock  (1896)  115  Ala.  692, 
22  So.  998." 

And  in  Merced  Min.  Co.  v.  Fremont 
(1857)  7  Cal.  130,  7  Mor.  Min.  Rep. 
309,  where  an  injunction  had  been 
disobeyed  during  the  time  an  appeal 
therefrom  was  pending,  and  the  in- 
ferior court  had  refused  to  issue  an 
attachment  for  contempt,  the  court 
said:  'It  would  seem  clear  that,  if 
the  injunction  was  not  affected  by 
the  appeal,  there  must  be  some  remedy 
for  its  violation  pending  an  appeal; 
for  if  there  be  no  remedy  for  the 
wrong,  the  right  injured  does  not 
exist.  No  right  can  exist,  in  contem- 
plation of  law,  that  cannot  be  injured, 
and  there  can  be  no  injury  without  a 
remedy.  Where,  then,  can  this  remedy 
be  found,  but  in  the  district  court? 
That  court  must  protect  the  parties 
in  their  substantial  rights.  As  to  the 
other  question,  whether  the  remedy  is 
by  mandamus  or  appeal,  we  think  there 
can  be  but  little  doubt.  The  remedy 
by  appeal  is  too  slow,  and  is  not  ade- 
quate. The  duty  to  be  performed  is 
fixed  by  law,  and  certain.  As  to  how 
that  duty  is  to  be  performed,  this 
court  will  not  direct.  All  we  can  do 
by  this  writ  is  to  direct  the  judge  to 
exercise  his  discretion  in  inquiring 
into  the  acts  charged,  and  rendering 
his  decision  upon  them.  The  decisions 
of  this  court  have  fully  settled  flome 
of  these  points.  People  ex  rel.  Smith 
V.  Olds  (1852)  3  Cal.  167,  58  Am.  Dec. 
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398;  People  ex  rel.  McDougall  v.  Bell 
(1854)  4  Cal.  177;  Russell  v.  Elliott 
(1852)  2  CaL  245." 

In  State  ex  rel.  Murray  v.  Lazarus 
(1884)  36  La.  Ann.  578,  the  court  said : 
"Referring  to  that  Code,  the  wise  pro* 
visions  of  which  have  long  slum- 
bered, we  find  it  distinctly  stated  that 
the  object  of  the  writ  of  mandamus 
is  to  prevent  a  denial  of  justice;  that 
the  writ  should,  therefore,  be  ii^ued 
where  the  law  has  assigned  no  relief 
by  the  ordinary  means,  and  where 
justice  and  reason  require  that  some 
mode  should  exist  of  redressing  a 
wrong,  or  an  abuse  of  any  nature 
whatever.  It  arises,  says  the  Code, 
at  the  discretion  of  the  court,  even 
where  a  party  has  other  means  of  re- 
lief, if  the  slowness  of  ordinary  legal 
forms  is  likely  to  produce  such  a  delay 
that  the  administration  of  justice  may 
suffer  from  it.  Code  of  Practice,  arts. 
830,  831.  In  cases  like  the  present 
one,  in  which  an  injunction  was  re- 
fused in  limine,  after  hearing  on  a  ^ 
rule  nisi,  it  has  been  held  that  an  ap-  ' 
peal  lies;  but  it  has  never  been  de- 
cided that  such  an  appeal,  even  if  al- 
lowed as  a  suspensive  one,  would 
operate  as  the  desired  injunction 
would  have  done,  had  it  been  granted. 
Indeed,  it  is  hard,  not  to  say  impossi- 
ble, to  conceive  how  a  suspensive 
appeal  from  a  decree  refusing  an  in- 
junction can  produce  the  effect  of  pre- 
venting the  act  which  the  injunction 
sought  would  have  arrested  had  it 
been  allowed.  It  would  be  highly 
dangerous  to  the  administration  of 
justice  to  give  to  an  appeal  from  an 
order  refusing  an  injunction  the  ef- 
fect of  preventing  the  act  which  the 
injunction,  if  issued,  would  have  ar- 
rested, for  in  all  cases  in  which  an 
injunction  would  be  declined,  even 
rightfolly,  lawful  acts  would  be  in- 
variably suppressed.  No  doubt  an  ap- 
peal lies,  but,  if  termed  suspensive,  it 
is  barren  of  effect  in  that  sense.  So 
that  if  there  be  a  remedy,  it  is  not  an 
adequate  one,  and,  if  a  party  entitled 
to  an  injunction  is  refused  the  same, 
he  remains  with  a  right,  but  without 
a  remedy, — at  the  mercy  of  a  district 
judge, — ^unless  this  court  can  interfere 
and  relieve  him  from  the  effect  of  a 


denial  of  justice.  Where  a  clear  case 
for  an  injunction  is  presented,  it  is 
the  duty  of  the  judge  to  grant  the 
relief.  He  has  then  no  more  discror 
tion  to  exercise  than  when  seasonable 
application  is  made  and  a  proper  bond 
tendered  for  an  appeal  in  an  appeal- 
able case.  In  such  a  case  it  is  mani- 
fest that  justice  and  reason  require 
that  some  mode  should  exist  of  re- 
dressing at  once  the  wrong  or  the 
abuse  of  power  on  the  part  of  the  dis- 
trict judge,  even  if  there  be  other 
means  of  relief,  or  the  ^slowness  of 
ordinary  legal  forms  would  produce 
such  a  delay  that  the  administration 
of  justice  may  suffer  from  it.  On  this 
branch  of  the  case,  we,  therefore,  con- 
clude that  this  court  has  jurisdiction 
to  issue  a  mandamus  to  con^^el  a  dis- 
trict judge  to  allow  an  injunction  in 
limine,  whenever  a  proper  state  of 
facts  is  presented  and  all  the  require- 
ments of  the  law  have  been  complied 
with.  In  such  case,  this  court  may 
grant  a  restraining  order  which  will 
operate,  provisionally,  as  the  injunc- 
tion asked,  but  declined,  would  have 
done  had  it  been  allowed.  But  it  does 
not  follow  that,  because  this  court  has 
such  power  to  interpose  its  authority 
in  cases  of  emergency  and  denials  of 
justice,  it  will  thus  interfere,  what- 
ever be  the  case  presented.  It  will 
issue  the  writ  in  its  discretion,  ac; 
cording  to  the  exceptional  features 
of  each  case  submitted.  In  the  pres- 
ent instance,  the  district  judge  has 
adduced  satisfactory  reasons,  resting 
both  on  an  absence  of  facts  and  a  con- 
sideration of  the  law,  for  refusing  the 
injunction  asked,  which  are,  substan- 
tially, that  the  petition  is  deficient,  as 
it  discloses  no  cause  of  action.  We 
do  not  propose  to  elaborate  those  rea-, 
sons  which  are  indicated  in  the  begin- 
ning of  the  opinion,  and  which  we 
deem  amply  sufficient  to  exonerate  the 
respondent  from  the  charge  of  an  ar- 
bitrary, illegal,  and  wrongful  denial 
of  justice/' 

In  Tawas  &  B.  G.  R.  Co.  v.  Circuit 
Judge  (1880)  44  Mich.  479,  7  N.  W.  65, 
the  court,  in  issuing  a  mandamus  to 
compel  an  inferior  court  to  dissolve 
an  injunction,  said:  'The  jurisdic- 
tion of  this  court  iii  mandamus  cases 
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is  not  statutory,  but  plenary,  and  su- 
pervision is  given  over  all  inferior 
tribunals  by  the  Constitution.  Art.  6, 
§  3.  Under  the  Constitution,  legal  and 
equitable  jurisdiction  is  united  in  the 
circuit  courts,  and  it  is  enjoined  that 
distinctions  between  the  two  juris- 
dictions shall  be  removed  as  far  as 
possible.  §  5.  In  granting  this  rem- 
edy, coarts  are  always  disposed  to  con- 
line  it  to  cases  where  there  is  no  oth- 
er adequate  specific  remedy.  But  the 
existence  of  a  remedy  of  another  na- 
ture whi6h  is  not  adequate  furnishes 
no  reason  for  refusing  it,  if  the  ne- 
cessity of  justice  requires  it.  We  had 
occasion  in  People  ex  rel.  La  Grange 
Twp.  V.  State  Treasurer  (1872)  24 
Mich.  '468,  to  consider  this  jurisdic- 
tion quite  fully,  and  we  think  the 
views  there  expressed  are  in  accord- 
ance with  the  soundest  authority. 
Mandamus  is  a  prerogative  writ,  de- 
signed to  afford  a  summary  and  spe- 
cific remedy  in  those  cases  where, 
without  it,  the  party  will  be  subjected 
to  serious  injustice.  As  pointed  out 
by  the  eminent  authorities  there  cited, 
it  is,  from  its  very  nature,  a  remedy 
that  cannot  be  hampered  by  any  nar- 
row or  technical  bounds.  The  right, 
coupled  with  the  necessity,  of  such  a 
vindication  of  it,  supports  the  juris- 
diction, and  the  court,  in  using  its 
discretion,  while  careful  not  to  use 
this  writ  when  it  is  not  essential,  will 
apply  it  where  it  is.  As  the  English 
chancery  was  not  inferior  to  the 
King's  bench,  that  is  reason  enough 
why  there  are  nb  precedents  for  the 
writ  in  chancery  cases.  But,  as  ex- 
plained in  the  cases  just  cited,  it  is 
well  settled  that  the  existence  of  a 
specific  remedy  in  equity  does  not  oust 
the  legal  jurisdiction,  but  only  appeals 
to  the  discretion  of  the  common-law 
court.  Mr.  Spence,  in  his  treatise  on 
Equitable  Jurisdiction,  refers  to  the 
jurisdiction  in  mandamus  as  one 
which,  if  freely  exercised,  might  have 
rendered  much  of  the  interference  of 
equity  needless.  1  Spence,  Eq.  Jur. 
704.  In  a  majority  of  cases  the  usual 
remedies  are  sufficient,  and  the  neces- 
sary delays  attending  them  are  not 
so  serious  as  to  require  any  extraor- 
dinary remedy.    But,  in  the  present 


case,  the  whole  business  of  the  cor- 
poration is  stopped  unless  the  com- 
pany submits  to  conditions  which  the 
court  has  no  power  to  impose.  If  the 
officers  disobey  the  writ  they  have  to 
decide  for  themselves  whether  it  can 
safely  be  done,  and  few  persons  are 
willing  or  should  be  compelled  to  act 
under  such  a  pressure.  An  appeal 
always  involves  considerable  delay, 
and  during  the  interval  there  is  room 
for  new  controversies.  The  case, 
therefore,  is  urgent,  and,  as  there  is 
no  doubt  of  the  illegality  of  the  order 
complained  of,  it  should  not  be  con- 
tinued to  menace  the  persons  engaged 
in  the  enterprise.  They  should  not  be 
driven  to  the  alternative  of  seeming 
to  defy  the  authority  of  the  courts. 
We  think  a  mandamus  is  a  proper  rem- 
edy, and  should  be  granted,  with  costs 
against  the  complainants  in  chancery." 
In  Detroit  v.  Hosmer  (1890)  79 
Mich.  884,  44  N.  W.  622,  the  court 
said :  ''Whether  mandamus  is  the  prop- 
er remedy  to  remove  an  injunction 
which'  ought  not  to  stand  depends  en- 
tirely on  the  conditions  of  its  issue. 
Usually,  if  the  mischief  can  be  as  well 
settled  by  appeal,  that  is  the  proper 
resort.  But  we  have  held  on  several 
occasions  that  where  a  preliminary 
injunction  operates  in  such  a  way  as 
to  do  violence  to  vested  rights  and  in- 
terests, and  to  prevent  the  proper  aa- 
thorities  from  exercising  their  legal 
functions,  it  is  such  an  invasion  of 
right  as  entitles  the  aggrieved  parties 
to  a  prompt  redress,  which«  as  decided 
in  those  cases,  is  better  for  the  public 
peace  and  order  than  encouraging  an 
open  disregard  of  the  I^faI  tribunals, 
where  it  can  be  avoided.  While  the 
action  of  an  inferior  court,  within  its 
discretion,  is  to  be  reached  by  other 
appellate  process,  yet,  when  the  action 
complained  of  is  beyond  any  proper 
discretionary  power,  or  is  an  abuse  of 
discretion  which  cannot  be  justified 
on  legal  principles,  this  court  may  and 
will  interfere  by  mandamus,  if  there 
is  urgency,  or  pressing  occasion  to  do 
so.  In  Port  Huron  &  G.  R.  Co.  v. 
Judge  of  St.  Clair  Circuit  (1875)  81 
Mich.  456,  it  was  held  that  an  attempt 
by  ex  parte  action  to  devest  a  board  of 
directors  of  a  corporation  of  their 
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control  over  its  affairs  was  such  an 
act  as  authorized  summary  interposi- 
tion^ A  similar  remedy  was  given  in 
Tawas  &  B.  C.  R.  Co.  v.  Circuit  Judge 
(Mich.)  supra»  where  a  railroad  com- 
IMtny  was  restrained  from  doing 
business  except  under  conditions  not 
imposed  by  law»  but  claimed  under  con- 
tract. The  same  doctrine  is  illustrat- 
ed in  Maclean  ▼.  Speed  (1883)  52  Mich. 
257,  18  N.  W.  396;  Barnum  Wire  & 
Iron  Works  v.  Sidled  (1886)  59  Mich. 
272, 26  N.  W.  802,  805;  Van  Norman  v. 
Circuit  Judge  (1881)  45  Mich.  204,  7 
N,  W.  796." 

In  Montana,  a  statutory  writ,  known 
as  ''a  writ  of  supervisory  control,''  has 
been  used  in  much  the  same  way  as 
the  writ  of  mandamus  has  been  used 
in  cases  above  cited.  In  State  ex  rel. 
Anaconda  Copper  Min.  Co.  v.  District 
a  (1901)  25  Mont.  504,  65  Pac.  1020, 
the  court,  while  holding  that  manda- 
mus would  not  lie,  issued  the  statu- 
tory writ  to  order  an  inferior  court 
to  annul  its  erroneous  order,  permit- 
ting  a  plaintiff  in  an  action  for  dam- 
ages for  trespass  upon  a  mining  prop- 
erty which  he  claimed,  to  inspect  the 
defendant's  mines  with  his  engineers, 
etc.,  the  court  holding  that  since  the 
order  was  about  to  be  enforced,  and 
the  defendant's  property  rights  about 
to  be  invaded,  no  speedy  and  adequate 
ranedy  existed  that  could  right  the 
wrong  that  was  about  to  be  inflicted. 

In  State  ex  rel.  Montana  C.  R.  Co.  v. 
District  Gt.  (1905)  32  Mont.  37,  79 
Pac.  546,  the  court  said :  'If  the  rem- 
edy by  appeal,  or  any  other  method 
other  than  mandamus,  is  not  plain, 
speedy,  and  adequate,  mandamus  will 
lie,  if  the  case  is  otherwise  a  proper 
one.  The  only  question  presented  to 
this  court  by  such  an  appeal — if,  in- 
deed, the  defendant  railway  company 
could  have  appealed — would  be  the 
action  of  the  court  in  dismissing  the 
action.  It  would  not  present  for  the 
determination  of  this  court  the  ques- 
tion as  to  whether  or  not  the  district 
eoart  should  pass  upon  the  motion  for 
judgment  on  the  pleadings;  and  cer- 
tainly, on  an  appeal  from  a  final 
judgment^  this  court  could  not  coerce 
the  district  court  into  passing  upon 
that  motion,  which  is  practically  the 


only  purpose  to  be  sought  by  this  pro- 
ceeding. Of  course,  we  agree  with 
counsel^  that,  where  a  court  has  acted 
in  a  given  particular,  mandamus  will 
not  lie  to  correct  the  error,  if  error 
was  made.  But  in  this  instance  the 
court  has  not  acted,  but  has  particu- 
larly refused  to  act;  that  is,  it  has 
refused  to  pass  upon  the  motion  for 
judgment  on  the  pleadings,  duly  ar- 
gued and  submitted,  and  properly  be- 
fore it.  We  are  of  the  opinion  that 
the  determination  of  such  motion  is 
an  act  which  the  law  specifically  en- 
joins as  a  duty  resulting  from  the 
office,  and  that  the  record  in  this  in- 
stance presents  a  case  where  the  rem- 
edy by  appeal,  if  available,  would  be 
entirely  inadequate,  and  that  manda- 
mus will  lie." 

In  regard  to  the  adequacy  of  the 
remedy  by  appeal,  etc.,  the  court,  in 
State  ex  rel.  Townsend  Gas  &  E.  L. 
Co.  V.  Superior  Ct.  (1899)  20  Wash. 
502,  55  Pac.  933,  said :  'It  is  true  that 
it  is  held  that  the  remedy  must  be 
specific,  and  appropriate  to  the  par- 
ticular circumstances  of  the  case,  and 
that  it  must  be  such  a  remedy  as 
affords  relief  upon  the  very  subject- 
matter  of  the  controversy,  and  that, 
if  it  is  not  adequate  to  afford  the  party 
aggrieved  the  particular  right  which 
the  law  accords  him,  mandamus  will 
lie,  notwithstanding  the  existence  of 
such  other  remedy.  But  this  only  goes 
to  the  question  of  what  is  an  adequate 
remedy,  and,  as  showing  that  the  re- 
lief must  be  specifically  adapted  to  the 
precise  injury  for  which  redress  is 
sought,  an  instance  is  given,  namely, 
that  the  remedy  by  indictment  for  the 
omission  of  duty  constitutes  no  objec- 
tion to  mandamus,  for  the  alleged  and 
evident  reason  that  the  indictment  is 
merely  punitive,  and  not  remedial,  in 
its  nature."  And  in  State  ex  rel.  Bar- 
bo  V.  Hadley  (1899)  20  Wash.  520,  56 
Pac.  29,  it  is  said :  'It  is  urged  by  the 
relator  that  this  is  a  matter  of  much 
importance  to  the  county  of  Whatcom, 
and  that  it  is  desirable  to  obtain  a  con- 
struction of  the  law  in  question  before 
the  legislature  which  is  now  in  session 
adjourns;  but  we  do  not  think  this  is 
sufficient  to  take  it  out  of  the  rule, 
or  reason  for  the  rule,  announced  in 
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the  opinion  above  cited.  It  is  general- 
ly desirable  to  obtain  a  speedy  deter- 
mination of  questions  in  litigation; 
but  the  length  of  time  involved  in  the 
litigation  is  not  a  test  of  the  adequacy 
of  the  remedy  by  appeal ;  it  must  fur- 
ther appear  that  the  delay  incident  to 
the  appeal  will  work  a  deprivation  of 
some  substantial  right,  which  will 
prevent  the  enjoyment  of  the  fruits 
of  the  appeal  by  the  successful  liti- 
gant." 

In  State  ex  rel.  Jefferson  County  v. 
Hatch  (1904)  36  Wash.  164,  78  Pac. 
796,  the  court,  in  issuing  a  mandamus 
to  compel  the  judge  of  the  superior 
court  to  issue  an  execution  for  costs, 
as  directed  by  the  supreme  court  on 
appeal,  said:  "Respondents  contend 
that  the  writ  of  mandate  will  not  lie, 
for  the  reason  that  the  relator  has  a 
remedy  by  appeal  f rom«  the  order  of 
the  trial  court,  quashing  the  execu- 
tion, and  also  from  its  refusal  to  issue 
another  execution,  as  moved  by  the 
relator.  We  deem  it  unnecessary  to 
pass  upon  the  appealability  of  said 
orders,  in  view  of  the  fact  that  the  re- 
lator has  not  chosen  the  remedy  of  ap- 
peal. It  is  sufficient  to  say  that  we  do 
not  think  such  remedy  would  have 
been  speedy  and  adequate,  under  the 
circumstanced,  within  the  meaning  of 
§  5756,  Bal.  Code,  which  authorizes  the 
writ  of  mandate  in  the  absence  of 
'a  plain,  speedy,  and  adequate  remedy 
in  the  ordinary  course  of  law.'  The 
respondents  had  once  appealed,  and 
the  relator  had  been  awarded  the 
judgment  of  this  court  for  its  costs, 
with  ample  direction  to  the  lower 
court  to  use  its  process  for  their  col- 
lection. If  the  relator  should  be  com- 
pelled to  appeal  again,  in  order  to  get 
the  aid  of  the  necessary  process,  the 
same  thing  might  have  to  be  repeated, 
and  the  end  of  the  litigation  would 
thus  be  far  removed.  We  think  the 
refusal  to  carry  out  the  direction  of 
this  court  in  its  judgment,  viz.,  that 
the  lower  court  shall  cause  execution 
to  issue  for  the  collection  of  the  costs 
on  appeal,  should  be  reached  in  a  more 
direct  way  than  through  another  ap- 
peal, and  that  the  writ  of  mandate  is 
the  proper  remedy." 

So,  in  State  ex  rel.  Wyman,  P.  &  Co. 


V.  Superior  Ct.  (1905)  40  Wash.  443, 
2  L.R.A.(N.S.)  568,  111  Am.  St.  Rep. 
915,  82  Pac.  875,  5  Ann.  Gas.- 775, 
where  the  court,  while  holdinsr  that 
the  inferior  court  had  power  to  award 
a  change  of  venue,  and  refusing  to  is- 
sue a  writ  of  mandamus  to  compel  it  to 
proceed  with  the  trial  after  it  had 
awarded  the  change,  said:  ''At  the 
threshold  of  the  proceeding  the  re- 
spondent raises  the  objection  that  the 
relator  has  an  adequate  remedy  by  ap- 
peal, and  that  mandamus  will  not  lie. 
If  the  contention  of  the  relator  is  cor- 
rect, viz.,  that  the  superior  court  of 
Spokane  county  had  exclusive  juris- 
diction to  hear  and  determine  the  gar- 
nishment proceedings,  withoat  power 
or  discretion  to  order  a  change  of 
venue,  mandamus  is  the  proper  rem- 
edy. The  mere  fact  that  the  superior 
court  of  Kittitas  county,  to  which  the 
proceedings  have  been  transferyed, 
may  erroneously  assume  jurisdiction, 
and  that  the  proceedings  may,  in  that 
way,  eventually  reach  this  coart  by 
appeal,  is  not,  in  our  opinion,  an  ade- 
quate remedy." 

And  in  State  ex  rel.  Scougale  v.  Su- 
perior Ct.  (1909)  55  Wash.  328,  1S3 
Am.  St.  Rep.  1080,  104  Pac.  607,  under 
exactly  the  same  circumstances,  the 
court  said:  ''The  respondent  demurred 
to  the  application,  and  first  urges  that 
the  relators  have  an  adequate  remedy 
by  appeal,  and  that  mandamus  does 
not  lie.  This  view  is  not  sustainable. 
If  the  change  of  venue  was  erroneous- 
ly made,  we  cannot  presume  that  the 
superior  court  of  Snohomish  county 
will  assume  to  exercise  jurisdiction; 
nor  could  we,  upon  an  appeal  from 
that  court,  direct  the  superior  court 
of  Pierce  county  to  proceed  with  the 
trial.  The  remedy  by  appeal  is,  there- 
fore, inadequate.  State  ex  rel.  Wy- 
man, P.  &  Co.  V.  Superior  Ct.  (Wash.) 
supra;  State  ex  rel.  Miller  v.  Superior 
Ct.  (1905)  40  Wash.  565,  2  LJftJ^. 
(N.S.)  895,  111  Am.  St.  Rep.  925,  82 
Pac.  877.''  And  in  State  ex  rel.  Nash 
V.  Superior  Ct.  (1914)  82  Wash.  614, 
144  Pac.  898,  a  mandamus  was  issued 
to  compel  a  court  to  proceed  with  a 
trial,  after  it  had  erroneouslsr  gianted 
a  change  of  venue. 

In  Wheeling  Bridge  ft  Terminal  B. 
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Co.  V.  Paull  (1894)  89  W.  Va.  142,  19 
S.  E.  551,  the  court  said :  ''The  appeal 
WEB  not  tried  on  its  merits,  but  was 
dismissed  for  want  of  jurisdiction. 
The  jurisdiction  being  unquestion- 
able, the  order  of  dismissal  amounts 
to  nothing  more  than  a  refusal  to  hear 
or  eiitertain  the  appeal,  and  is  equiva- 
lent to  the  refusal  of  the  court  to  pro- 
ceed with  any  case  properly  pending 
therein.  Circuit  courts  cannot,  under 
the  pretext  of  want  of  jurisdiction,  put 
litigants  to  the  expense  and  delay  of 
invoking  the  appellate  powers  of  this 
court,  but  a  summary' mandamus  is  the 
only  adequate  remedy  in  such  cases. 
Mandamus  is,  therefore,  awarded  as 
prayed.** 

And  in  United  States  ex  rel.  Mudsill 
Min.  Co.  V.  Swan  (1895)  13  C.  C.  A.  77, 
31  U.  S.  App.  112,  66  Fed.  647,  the 
court  said:  "Still,  the  fact  that  ap- 
peal or  error  will  lie  does  not  always 
prevent  the  issuance  of  mandamus,  be- 
cause the  former,  though  it  exists,  is 
not  always  an  adequate  remedy.  Such 
is  generally  the  case  where  the  appel- 
late court  is  asked  by  mandamus  to 
compel  compliance  with  its  mandate 
by  the  lower  court,  which  has  failed 
to  comply  because  of  a  misconstruc- 
tion of  the  meaBing  of  the  mandate. 
Gaines  v.  Rugg  (Gaines  v.  Caldwell) 
(1893)  148  U»  S.  228,  243,  87  L.  ed.  432, 
437,  13  Sup.  Ct.  Rep.  611.  It  is  said, 
accordingly,  in  suppiNrt  of  the  writ, 
that  it  is  here  sought  to  compel  the 
court  below  to  enforce  the  mandate 
of  this  court.  But  this  court  never 
considered  the  question  whether  gar- 
nishment under  the  statutes  of  Mich- 
igan was  a  proper  remedy  in  equity 
for  enforcing  a  money  decree,  and 
there  was  nothing  in  the  mandate  in- 
tended to  decide  that  question.  The 
point  considered  and  decided  by  Judge 
Swan  was  one  subsequently  arising, 
and,  although  his  decision  thereon  is 
of  a  class  usually  controllable  by  man- 
damus, namely,  refusals  to  take  juria- 
diction,  we  are  nevertheless  inclined 
to  think  that  appeal  would  be  an  ade- 
quate remedy." 

In  Re  Connaway  (1900)  178  U.  S. 
421,  44  L.  ed.  1134,  20  Sup.  Ct.  Rep. 
951,  the  court  said :  'The  basis  of  the 
opinion  is  that  the  court  had  acquired 


no  jurisdiction  over  the  deceased  de- 
fendant, 0.  P.  Overton,  and  could  ac- 
quire none  over  his  executor,  John  P. 
Overton.  (1)  It  is  objected  that  man- 
damus is  not  the  proper  remedy. 
Counsel  say:  'This  is  not  a  case  in 
which  the  court  refuses  to  entertain 
jurisdiction.  The  action  has  not  been 
dismissed.  It  is  still  pending  in  the 
circuit  court,  and  may,  and  doubtless 
will,  proceed  to  final  judgment.'  But 
final  judgment  against  whom?  Not 
against  0.  P.  Overton,  for  he  is  de- 
ceased. Not  against  John  P.  Overton, 
or  the  estate  he  represents,  because 
he  has  not  been  made  a  party  to  the 
action,  and  judgment  against  Hoffer 
alone  may  not  be  all  of  petitioners' 
remedy.  If  the  court's  ruling  is  erro- 
neous, how  can  it  be  redressed  by  an 
appeal  from  the  judgment,  Overton 
not  being  a  party  to  the  action?  The 
court  declined  to  make  him  a  party, 
on  the  ground  that  it  had  no  jurisdic- 
tion to  do  so.  If  it  has  jurisdiction, 
mandamus  is  the  proper  remedy.  Re 
Grossmayer  (1900)  177  U.  S.  48,  44 
L.  ed.  665,  20  Sup.  Ct.  Rep.  585. 
Whether  the  court  had  jurisdiction  we 
will  proceed  to  consider.* 


ft 


III.  IlluBirative  applications. 

The  complainant  does  not  have 
such  an  adequate  remedy  by  appeal  or 
writ  of  error  as  is  contemplated  by  the 
rule,  and  mandamus  to  an  inferior 
court  may  be  issued — 

— where  the  judge  refused  to  sign 
and  seal  a  bill  of  exceptions,  after  hav- 
ing stated  to  complainant's  counsel 
that  he  would  do  so  after  term  time, 
and  having  held  the  bill  prepared  by 
counsel  until  the  term  had  expired, 
Etheridge  v.  Hall  (1888)  7  Port. 
(Ala.)  47; 

— ^where  the  court  refused  to  make 
an  order  allowing  to  a  complainant  in 
a  divorce  suit,  support,  counsel  fees, 
and  necessary  expenses,  pending  an 
appeal  by  the  respondent  from  a  de- 
cree granting  a  divorce  a  vinculo,  with 
permanent  alimony.  Ex  parte  King 
(1855)  27  Ala.  387; 

— where,  notwithstanding  a  nonresi- 
dent's failure  to  give  security  for 
costs,  the  court  overrules  a  motion  to 
dismiss  his  suit,  as  the  statute  directs. 
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First  Nat.  Bank  v.  Cheney  (1898)  120 
Ala.  117,  23  So.  733; 

— where  the  inferior  court  had  re- 
fused to  issue  an  attachment  in  con- 
tempt for  the  violation  of  an  injunc- 
tion, to  the  injury  of  complainant, 
while  an  appeal  from  the  decree 
awarding  the  injunction  was  pending, 
Merced  Min.  Co.  v.  Fremont  (1857) 
7  Cal.  130,  7  Mor.  Min.  Rep.  309; 

— where  the  inferior  court,  on  the 
ground  of  supposed  lack  of  jurisdic- 
tion, had  erroneously  refused  to  issue 
a  commission  to  take  the  deposition  of 
a  witness  for  use  by  complainant,  in  a 
civil  suit  in  which  he  was  defendant, 
in  the  event  that  the  supreme  court 
should  reverse  the  decision  of  the  in- 
ferior court,  and  order  a  new  trial  of 
the  case  which  was  pending  on  appeal 
from  a  decision  refusing  a  new  trial, 
San  Francisco  Gas  &  E.  Co.  v.  Supe- 
rior Ct.  (1908)  155  Cal.  80,  99  Pac. 
359,  17  Ann.  Cas.  933 ; 

— where  an  inferior  court  has  erro- 
neously refused,  on  the  ground  of  sup- 
posed lack  of  jurisdiction  of  the  per- 
son of  defendant,  to  hear  an  election 
contest  which  is  of  great  public  in- 
terest, and  where  the  term  of  the  office 
may  expire  before  a  final  determina- 
tion, if  contestant  must  await  the 
result  on  appeal.  Hill  v.  Superior  Ct. 
(1911)  15  Cal.  App.  307,  114  Pac.  805; 

— where  the  inferior  court  has  ar- 
bitrarily refused  to  issue  an  injunc- 
tion in  limine,  upon  a  proper  presenta- 
tion of  the  facts  and  full  compliance 
with  the  law,  and  it  appears  that  great 
injustice  may  be  done  pending  an  ap- 
peal from  such  refusal.  State  ex  rel. 
Murray  v.  Lazarus  (1884)  36  La.  Ann. 
578; 

— ^to  compel  a  district  attorney  to 
bring  a  proceeding  under  the  Intru- 
sion into  Office  Act,  where  he  refuses 
to  do  so,  and  the  local  court  refuses 
to  order  him  to  do  so,  although  the  full 
term  of  office  will  expire  before  an  ap- 
peal from  the  local  court's  decision 
can  be  heard  (but  if  an  appeal  is  pend- 
ing from  the  lower  court's  decision^ 
the  mandamus  cannot  be  issued). 
State  ex  rel.  Rogers  v.  Parsons  (1907) 
119  La.  955,  44  So.  795; 

— where  the  inferior  court  clearly 
exceeded  its  authority  in  ordering  a 


garnishee  to  turn  over  to  &  receiver 
certain  notes  supposed  to  belong  to 
the  judgment  debtor,  the  ownership  of 
which  was  not  disclosed  by  garnishee's 
answer,  the  order  being  interlocutory, 
and  injustice  certain  to  result  from  it 
before  any  remedy  could  be  applied, 
People  ex  rel.  Townsend  v.  Cass  Cir- 
cuit Judge  (1878)  39  Midu  407; 

— ^to  compel  a  court  to  dissolve  an 
injunction  that  it  has  illegally  issued, 
when  obedience  to  the  injunction  dur- 
ing the  pendency  of  an  appeal  would 
work  great  injustice  and  hardship 
upon  the  relator.  State  ex  rel.  New 
Orleans  v.  Judge  of  Division  B.  Civil 
Dist  Ct  (1900)  52  La.  Ann.  1275,  51 
L.R.A.  71,  27  So.  697;  People  ex  rel. 
Port  Huron  &  G.  R.  Co.  v..  Judge  of  St. 
Clair  County  (1875)  31  Mich.  456;  Ta- 
was  &  B.  C.  R.  Co.  v.  Circuit  Judge 
(1880)  44  Mich.  479,  7  N.  W.  65;  Van 
Norman  v.  Circuit  Judge  (1881)  45 
Mich.  204,  7  N.  W.  796;  Detroit  v.  Hos- 
mer  (1890)  79  Mich.  384,  44  N.  W. 
622; 

— ^where  the  parties  to  a  divorce  suit 
effected  a  reconciliation,  settled  the 
case  of  record  without  knowledge  of 
counsel,  and  the  court  thereafter  ad- 
judged relator  in  contempt  and  re- 
quired him  to  pay  a  certain  sum  with- 
in ten  days  or  be  imprisoned,  the  rem- 
edy by  appeal  being  not  sufficiently 
expeditious,  Dillon  v.  Shiawassee  Cir- 
cuit Judge  (1902)  131  Mich.  574,  91 
N.  W.  1029; 

— where  a  judgment  for  costs  in  a 
suit  against  an  estate  was  rendered 
against  the  administrator  personally, 
and  the  court  refused  an  order  stay- 
ing execution  thereon  pending  an  ap- 
peal, Luther  v.  Kent  Circuit  Judge 
(1908)  151  Mich.  71,  114  N.  W.  673; 

— where  one  court  had  correctly 
transferred  a  case  on  request  for 
change  of  venue,  and  the  court  to 
which  it  was  transferred  dismissed  the 
cause  for  supposed  lack  of  jurisdic- 
tion, and  sent  all  papers  back  to  the 
court  where  the  suit  had  been  com- 
menced, the  supreme  court  holding 
that  "it  is  not  the  intention  of  the  law 
to  permit  a  *cause  to  be  bandied  about 
like  a  shuttlecock  from  court  to  court, 
without  affording  a  more  effective  and 
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prompt  relief  than  would  be  afforded 
by  an  appeal  or  writ  of  error,"  State 
€x  rel.  Schonhoff  v.  O'Bryan  (1890) 
102  Mo.  254,  14  S.  W.  933 ; 

— where  a  court,  after  a  defendant 
had  filed  an  answer  setting:  up  new 
matter,  to  which  the  plaintiff  in  an 
action  for  damages  had  failed  to  re- 
ply, and  after  the  pleadings  had  de- 
veloped an  issue,  and  the  court  had 
taken  under  consideration  a  motion 
by  defendant  to  dismiss  the  cause  be- 


cause of  the  fatal  admission  of  plain- 
tiff in  his  failure  to  reply  to  said  new 
matter,  dismissed  the  cause  "without 
prejudice"  upon  the  praecipe  filed  by 
the  plaintiff,  ordering  such  dismissal, 
the  mandamus  ordering  the  court  to 
pass  upon  defendant's  motion  to  dis- 
miss, the  court  treating  the  dismissal 
"without  prejudice"  as  a  mere  nullity. 
State  ex  rel.  Montana  C.  R.  Co.  v.  Dis- 
trict Ct.  (1905)  82  Mont.  87,  79  Pac. 
546.  J.  W.  M. 


LARS  CHRISTENSEN 

V. 

GEORGE  CHRISTENSEN,  District  Judge,  et  al. 

VtaJi  Supreme  Court  ^^  May  6,  19 iS^ 

(—  Utah,  — ,  173  Pac.  383.) 

Mandamus  —  to  compel  taking  jurisdiction  of  appeal  —  refusal  because  of 
matter  of  law. 

1.  A  district  court  may  be  compelled  by  mandamus  to  take  jurisdiction 
and  proceed  with  an  appeal  from  a  justice  of  the  peace,  if  it  refuses  to  do 
so  on  the  theory  that  it  is  without  jurisdiction  as  matter  of  law,  and  not 
as  matter  of  fact. 

[See  note  on  this  question  beginning  on  page  655.] 
Appeal  —  statutory  conditions  —  com-     —  undertaking  and  stay  bond. 


pliance. 

2.  An  appeal  cannot  prevail  if  the 
conditions  imposed  by  the  statute  are 
not  complied  with. 

[See  2  R.  C.  L.  100;  16  R.  C.  L.  402.] 

—  amendment  —  curing  of  defects. 

3.  Certain  defects  in  complying  with 
statutory  requirements  for  appeal  may 
be  cured  by  amendment  when  applica- 
tion is  seasonably  made,  if  they  are  in 
regard  to  matters  which  are  not  juris- 
dictional. 

Justice  of  the  peace  —  appeal  —  filing 
ef  undertaking. 

4.  The  undertaking  for  appeal  from 
a  justice  of  the  peace  to  the  district 
court  may,  by  implication,  be  filed 
with  the  clerk  of  the  district  court, 
tinder  a  statute  permitting  filing  of 
notice  of  appeal  with  the  justice  or 
in  the  <^ce  of  the  clerk  of  the  dis- 
trict conrt,  and  providing  that  a  bond 
to  stay  execution  may  be  approved  by 
the  justice  or  by  the  clerk  of  the  dis- 
trict court. 

4  A.L.R.— 41. 


5.  An  undertaking  on  appeal  from 
a  justice  of  the  peace  and  a  stay  bond 
may  be  incorporated  in  one  instru- 
ment. 

Mandamus  —  demurrer  to  application 
—  admission. 

6.  A  general  demurrer  to  an  applica- 
tion for  a  writ  of  mandamus  to  compel 
reinstatement  of  an  appeal  from  a  jus- 
tice of  the  peace,  which  alleges  that 
the  notice  of  appeal  was.  properly 
served,  admits  that  fact,  although  no 
proof  of  service  of  notice  appears  in 
the  justice's  transcript  or  record  of 
the  district  court. 

[See  18  R.  C.  L.  349,  350.] 

Justice  of  the  peace  —  appeal  —  loss 
of  jurisdiction. 

7.  The  district  court  does  not  lose 
jurisdiction  of  an  appeal  from  a  jus- 
tice of  the  peace  if  a  notice  of  appeal 
was  properly  served  and  filed,  by  the 
fact  that  proof  thereof  does  not  ap- 
pear in  the  record,  where  the  statute 
makes  failure  to  serve  and  file  the  no- 
tice the  only  ground  of  dismissing  the 
appeal. 
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—  failure  to  indorse  appeal  papers. 

8.  Failure  of  the  clerk  to  indorse 
*the  papers  as  filed  does  not  defeat 
jurisdiction  of  the  district  court  over 
an  appeal  from  a  justice  of  the  peace, 
if  the  papers  were  lodged  with  the 
clerk  for  the  purpose  of  being  filed, 
and  the  fees  paid. 

—  failure  to  entitle  papers  in  proper 
court. 

9.  Failure  to  entitle  the  notice  of 
appeal  from  a  justice  of  the  peace  to 
a  district  court  in  the  proper  court 
does  not  defeat  the  jurisdiction  if  the 


defect  is  not  one  which  the  statute 
makes  fatal. 

—  waiver  of  defect. 

10.  A  defect  in  an  attempted  appeal 
from  a  justice  of  the  peace  to  the  dis- 
trict court  is  waived  by  failure  to 
mention  it  in  the  motion  to  dismiss  the 
appeal. 

—  where  proof  of  notice  to  be  made. 

11.  Where  notice  of  appeal  from  a 
justice  of  the  peace  was  filed  in  the 
district  court,  proof  of  the  notice  need 
not  be  made  in  the  justice's  court  to 
be  certified  to  the  district  court. 


Application  for  a  v^rrit  of  mandamus  to  compel  the  defendant  judge  to 
assume  jurisdiction  of  and  hear  plaintiff's  appeal,  and  to  determine  the 
same  on  the  merits.    Writ  to  issue  on  condition. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  B.  W.  Dalton  for  plaintiff. 
Mr.  Arthur  M.  Truman  for  defend- 
ants. 

Frick,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  applied  to  this  court 
for  an  alternative  writ  of  mandate 
to  require  the  defendant  Honorable 
George  Christensen,  as  judge  of  the 
district  court  of  Emery  county, 
Utah,  to  assume  jurisdiction  of  and 
to  hear  plaintiff's  appeal,  and  to  de- 
termine the  same  on  the  merits. 
The  plaintiff  in  his  application,  in 
substance,  alleges :  That  on  the  4th 
day  of  December,*  1917,  in  an  action 
then  pending  before  one  Le  Roy 
Black,  justice  of  the  peace  in  and 
for  Huntington  precinct,  Emery 
county,  Utah,  wherein  the  plaintiff 
herein  was  plaintiff  and  George  and 
Kanakis  Ritzakis  were  defendants, 
said  justice  entered  judgment 
against  the  plaintiff  for  costs ;  that 
on  the  22d  day  of  December,  1917, 
plaintiff  filed  with  the  clerk  of  the 
district  court  of  Emery  county  a  no- 
tice of  appeal,  and  at  the  same  time 
also  filed  with  said  clerk  an  under- 
taking on  appeal  and  to  stay  execu- 
tion, and  paid  the  said  clerk  the  stat- 
utory fees  required  for  filing  an  ap- 
peal from  the  justice's  court  to  tiie 
district  court;  that  on  said  day 
plaintiff's  attorney  duly  served  no- 
tice of  appeal  by  mailing  a  copy 
tbpreof  postage  prepaid,  addressed 
to  the  defendants'  attorney  at  his 


place  of  business;  that  there  is  a 
daily  mail  between  the  place  where 
said  notice  and  said  undertaking 
were  mailed  as  aforesaid,  and  the 
home  and  office  of  defendants'  at- 
torney; that  thereafter,  on  the  9th 
day  of  February,  1918,  said  justice 
of  the  peace  duly,  filed  with  the 
clerk  of  the  district  court  of 
Emery  county  a  transcript  of  his 
docket  in  the  case  aforesaid,  to- 
gether with  all  of  the  papers  in 
said  cause;  that  on  the  11th  day  of 
February,  1918,  or  two  days  there- 
after, the  attorney  for  the  defend- 
ants in  said  action  filed  with  the 
clerk  of  the  district  court  aforesaid 
a  motion  to  dismiss  said  appeal  upon 
the  following  grounds:  (1)  Tliat 
an  undertaking  on  appeal  was  not 
filed  with  the  justice  of  the  peace 
who  tried  the  cause  "within  five 
days  from  the  date  of  said  notice  of 
appeal;"  (2)  that  the  record  "does 
not  show  that  any  undertaking  was 
ever  filed  with  said  justice  of  the 
peace;"  and  (3)  that  no  "notice  of 
appeal  was  ever  filed;"  that  when 
said  motion  was  called  up  for  argu- 
ment, and  before  it  was  submitted^ 
plaintiff's  attorney  applied  to  said 
judge  for  leave  to  file  proof  of  serv- 
ice of  notice  of  appeal  upon  the  de- 
fendants' attorney,  and  that  plain- 
tiff's attorney  then  offered  to  make 
and  file  said  proof  of  service  as 
aforesaid;  that  said  judge  denied 
plaintiff's  request  and  offer  as  afore- 
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said,  for  the  reason  that  the  dis- 
trict court  was  without  jurisdiction 
to  grant  said  request,  and  thereupon 
dismissed  said  appeal  ''for  the 
reason  that  the  record  did  not  show 
that  the  defendants  had  been  duly 
served  with  a  copy  of  said  notice  of 
appeal,  and  therefore  the  court  was 
without  jurisdiction,  and  for  the 
further  reason  that  the  said  court 
was  without  jurisdiction  because 
the  undertaking  on  appeal  had  not 
been  filed  with  said  justice  of  the 
peace."  The  plaintiff  also  alleged 
that  he  ''has  no  plain,  speedy,  or 
adequate  remedy  in  the  ordinary 
course  of  law/'  The  defendants  in 
this  proceeding  all  appeared  in.  this 
court  by  attorney,  and  filed  a  gen- 
eral demurrer  to  the  application. 
The  case  was  heard  and  submitted 
on  the  demurrer.  The  demurrer 
concedes  all  of  the  foregoing  facts, 
and  the  only  question  for  determina- 
tion is  whether  the  conceded  facts 
entitle  the  plaintiff  to  the  relief 
prayed  for. 

Defendants'  counsel  invokes  the 
familiar  doctrine  that  appeals  are 
Appeal-  statutory,  and  that 

STJJiVlon^  the  statute  granting 

eompiiaaee.  jhe  right  and  pre- 

scribing the  requirements  of  appeals 
must  be  complied  with,  and  that  in 
case  the  conditions  imposed  by  the 
statute  are  not  complied  with  the 
appeal  cannot  prevail.  While  we 
agree  to  the  general  rule  insisted 

-«mendme»t-      on    by    defendants' 
miBe  of  de-        counsel,  yet  we  can- 
*****  not  ignore  the  fact 

that  not  all  requirements  of  the  stat- 
ute are  jurisdictional,  and  hence 
certain  defects  may  always  be  cured 
by  amendment  when  application  is 
seasonably  made.  Two  questions 
are  therefore  presented :  ( 1 )  What 
are  the  requirements  of  our  statute 
respecting  appeals  from  a  justice's 
court  to  the  district  court?  (2)  Has 
the  plaintiff  complied  with  such  re- 
quirements ? 

Comp.  Laws  1907,  §  8744,  pro- 
vides that  the  aggrieved  party  may 
appeal  to  the  district  court  within 
thirty  days  after  the  rendition  of 
a  final  judgment  by  the  justice  of 
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the  peace.  That  section  further  pro- 
vides: "The  appeal  shall  be  taken 
by  filing  a  notice  thereof  with  the 
justice,  or  in  the  clerk's  office  of  the 
district  court  to  which  said  appeal 
is  taken,  and  serving  a  copy  on  the 
adverse  party.  The  notice  shall 
show  on  its  face  the  title  of  the  court 
in  which  it  is  so  filed.  In  case  the 
appeal  is  taken  by  filing  a  notice  in 
the  district  court,  and  upon  the  per- 
fection of  such  appeal,  the  clerk 
of  said  court  shall  notify  the  justice 
thereof.'* 

Section  8747,  in  substance,  pro- 
vides that  within  five  days  after 
filing  the  notice  of  appeal  an  under- 
taking shall  be  filed  with  the  justice, 
etc.  The  undertaking  here  referred 
to  is  what  is  termed  an  undertaking 
on  appeal.  That  section,  however, 
also  provides  for  a  "bond"  or  an 
undertaking  to  "stay  execution."  It 
is  further  provided  in  that  section : 
"When  a  bond  is  given  to  stay  ex- 
ecution, it  must  be  approved  by  the 
justice  or  by  the  clerk  or  judge  of 
the  district  court  to  which  said  ap- 
peal is  taken." 

The  section,  therefore,  clearly  im- 
plies that  an  under- 
taking may  be  filed  JSl^S^-npe?*- 
witji  the  cleric  of  the  Ji'Jf,,:?,.^^. 
district  court  Sec- 
tion 8748  provides  that  an  under- 
taking must  be  accompanied  by  the 
affidavits  of  the  sureties,  etc.,  and, 
further,  that  the  appellant  may  de- 
posit an  amount  equal  to  the  judg- 
ment and  costs  with  the  justice 
or  with  the  clerk  of  the  district 
court  in  lieu  of  the  undertaking  on 
appeal.  In  case  the  money  is  de- 
posited with  the  justice,  he  must 
transmit  the  same  to  the  clerk  of 
the  district  court.  Section  8750  pro- 
vides: "No  failure  to  comply  with 
any  provision  of  law  relating  to  ap- 
peals from  justice's  court  to  the  dis- 
trict court,  except  a  failure  to  serve 
and  file  a  notice  of  appeal,  shall  de- 
feat the  jurisdiction  of  the  district 
court  over  the  case  attempted  to  be 
appealed." 

That  section  also  provides  that  an 
appeal  may  be  dismissed:  (1)  If 
the  papers  are  not  filed  in  the  dis- 
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trict  court  and  the  fees  are  not  paid 
within  thirty  days  after  the  tran- 
script was  received  by  the  clerk; 
(2)  "that  the  undertaking  was  not 
filed  within  five  days  after  the  filing 
of  notice  of  appeal;"  and  (3)  "that 
appellant  failed  to  file  a  new  and 
sufficient  undertaking  when  so 
ordered  by  the  court."  Those  are 
the  only  grounds  upon  which  an  ap- 
peal may  be  dismissed.  There  is 
another  section,  namely,  §  3319, 
which  is  material  here.  It  reads: 
"When  a  party  shall  in  good  faith 
give  notice  of  appeal,  and  shall  omit, 
through  mistake  or  accident,  to  do 
any  other  act  necessary  to  perfect 
the  appeal  or  make  it  effectual,  or 
to  stay  proceedings,  the  court  from 
which  the  appeal  is  taken,  or  the 
judge  thereof,  or  the  supreme  court 
or  one  of  the  justices  thereof,  may 
permit  an  amendment  or  the  proper 
act  to  be  done,  on  such  terms  as  may 
be  just." 

The  statute  also  provides  that  the 
adverse  party  may  except  to  the 
sureties  in  the  undertaking  within 
a  specified  time,  and,  in  case  such 
exception  is  made  within  the  time 
required,  the  sureties,  or  others  in 
th^ir  stead,  must  justify,  showing 
their  qualifications  as  sureties. 

While  the  foregoing  is  but  a  mere 
synopsis  of  the  different  sections  of 
the  statutes  affecting  appeals,  yet, 
in  our  judgment,  the  controlling 
provisions  governing  appeals  from 
justices'  courts  to  the  district  courts 
are  sufficiently  outlined. 

From  the  conceded  facts  it  will 
thus  be  seen  that  the  plaintiff  did 
serve  a  notice  of  appeal  within  the 
time  required  by  the  statute;  that 
he  filed  such  notice  with  the  clerk 
of  the  district  court,  and  at  the  same 
time  also  filed  his  undertaking  with 
said  clerk.  While  it  is  true  that  an 
undertaking  on  appeal  does  not 
necessarily  stay  execution,  yet  in  the 
case  at  bar  the  undertaking  filed  by 
the  plaintiff  is  sufficient,  and  was 
intended  to  answer  the  purpose  of 
both  undertaking  on  appeal  and  a 
stay  bond.     That  both  may  be  in- 


corporated in  one  instrument  has 
recently    been    de- 
cided  by  this   court   -"de'taltln* 
•       7V^       ^  ^  Z^    \       *nd  nXmy  bond. 

m  the  case  of  Peale 
V.  Clark,  —  Utah,  — ,  166  Pac. 
981.  The  undertaking  was,  there- 
fore, filed  with  the  clerk  of  the 
district  court  in  compliance  with 
the  provisions  of  §  3747,  supra. 
It,  however,  appears,  from  the  ap- 
plication that  no  proof  of  service  of 
the  notice  of  appeal  appears  either 
in  the  transcript  from  the  justice's 
court  or  from  the  record  as  made 
in  the  district  court.  The  proof  of 
service  of  such  notice  was,  there- 
fore, lacking.  As  we  have  seen, 
however,  by  interposing  the  general 
demurrer,  defendants  admit  tiiat 
the  notice  of  appeal 
was  actually  served  SlTmnl^r'ti 
by  mail  upon  the  at-  JSmuAo*.."" 
torney  for  the  de- 
fendants in  the  case  originating 
in  the  justice's  court.  Under 
our  statute  (Comp.  Laws  1907, 
§§  3331-3333),  the  service  of 
a  notice,  if  made  as  alleged  in  the 
application,  was  legally  sufficient. 
Service  of  the  notice  of  appeal  and 
the  undertaking  was,  therefore, 
complete.  The  only  defect  apparent 
on  the  record  was  the  lack  of  proof 
of  service,  and  not  the  lack  of  actual 
service  of  notice  of  appeal.  By  § 
3750  the  only  defect  that  defeats  the 
jurisdiction  of  the  district  court  of 
an  appeal  is  the 
"failure  to  serve  JJil^^JiAt 
and  file  a  notice  of  Jjj;.**  mnsdie- 
appeal."  The  notice 
of  appeal  having  been  served  and 
filed  in  the  case  referred  to,  all  that 
w^as  left  undone  was  to  make  that 
fact  evident  by  proper  proof  of  serv- 
ice. The  apparent  defect  plaintiff's 
counsel,  however,  offered  to  supply 
before  the  court  passed  on  the  mo- 
tion to  dismiss  the  appeal,  and  be- 
fore it  was  submitted.  From  ttie 
application  it  also  appears  that  the 
court  refused  plaintiff's  counsel  per- 
mission to  supply  the  defect,  upon 
the  sole  ground  that  it  was  without 
jurisdiction  or  power  to  do  so.  The 
court,  in  dismissing  the  appeal, 
therefore,    was   controlled    by   the 
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thought  that  it  was  without  juris- 
diction as  a  matter  of  law,  and  not 
that  it  was  without  jurisdiction  as 

a  matter  of  fact  or 
compel  taking      otherwise.       When 

ii',I:JilVeA.»'i  such  is  the  case,  the 
beeav««  of  mat-  distrfct  court  may 
ter  of  law.  j^^  cocrced  by  man- 

damus to  assume  jurisdiction  and 
proceed  with  the  appeal*  Ketchum 
Coal  Co.  V.  District  Ct.  48  Utah,  342, 
ante,  619,  159  Pac.  787,  If  proof  of 
service  of  the  notice  of  appeal  had 
been  allowed  to  be  made  and  filed 
as  proffered  by  plaintiff's  attorney, 
the  jurisdiction  of  the  district  court 
would  have  been  made  apparent  on 
the  face  of  the  record,  and,  as  soon 
as  that  fact  was  made  apparent,  the 
district  court  was  invested  wit£  full 
jurisdiction  of  the  appeal,  and  could 
not  thereafter  legally  refuse  to  hear 
it  on  the  merits. 

It  is,  however,  insisted  that  the 
undertaking  was  not  filed  in  the 
justice's  court,  where  the  statute  re- 
quired it  to  be  filed.  We  have,  how- 
ever, seen  by  §  3747,  the  bond  or 
undertaking  to  stay  execution  may 
be  filed  in  the  district  court,  and 
may  be  approved  either  by  the  clerk 
or  the  judge  of  the  district  court. 

Defendants'  counsel,  however, 
also  insist  that  it  does  not  appear 
that  the  undertaking  was  filed  in  any 
court.  .  The  allegation  in  the  appli- 
cation, however,  is  that  the  under- 
taking was  filed  with  the  clerk  of 
the  district  court  wherein  the  no- 
tice of  appeal  was  filed,  and  the 
allegation  is  admitted  by  the  de- 
murrer. If  it  were  conceded,  how- 
ever, that  the  clerk  failed  to  indorse 
the  papers  as  filed,  yet  if  they  were 
lodged  with  the  clerk  for  the  pur- 
pose of  being  filed  and  the  statutory 

fees  were  paid  as 
ieVc^Mil^:      alleged  and  conced- 

IVrJJre*.*'"     ^>  *«"'  i^  contem- 

plation  of  law,  both 

the  notice  of  appeal  and  the  under- 
taking were  filed. 

This  brings  us  to  the  last  objec- 
tion of  defendants'  cotmsel,  namely, 
that  the  statute  requires  that  the 
notice  of  appeal  ''shall  show  on  its 
face  the  title  of  the  court  in  which 


v.  CHRISTENSEN.  64S 

>  17 S  Pao.  585.) 

it  is  filed,"  and  that  the  notice  here 
in  question  is  entitled  in  the  justice's 
court  from  which  the  appeal  was 
taken,  although  filed  in  the  district 

court.    That  defect,  _faiiore  to 
as    we    have    seen  entitle  papers 
from  §  3750,  is  not  *"  ^'••"^•'  "^"'*- 
fatal,  since  that  does  not  affect  the 
jurisdiction  of  the  district  court. 
But  quite  apart  from  our  statute, 
such  a  defect  is  merely  formal  and 
may  be  cured  at  any  time.    Phillips, 
Code  PI.  §  170 ;  McLeran  v.  Morgan, 
27  Ark.  148.    Moreover,  that  defect 
is    not    mentioned    in    defendants' 
motion    to    dismiss 
the  appeal,  and  is,  a^IJir'"' 
therefore,     waived. 
Even  though  it  had  been  mentioned, 
however,  it  is  not  a  defect  for  which 
an  appeal  may  be  dismissed  under 
§  3750,  supra,  as  we  have  seen. 

From  what  has  been  said,  there- 
fore, this  case  comes  within  the  rule 
announced  in  Hoffman  v.  Lewis,  31 
Utah,  179,  87  Pac.  167,  where  it  was 
held  that  when,  as  here,  there  is  no 
appeal  from  a  judgment  of  the  dis- 
trict court,  and  where,  as  here,  that 
court  refuses  to  take  jurisdiction  of 
the  appeal  upon  the  mistaken  ground 
that  it  is  without  jurisdiction  as  a 
matter  of  law,  this  court  will  require 
tihat  court  to  assume  jurisdiction 
of  the  appeal  in  case  the  record 
shows  all  the  jurisdictional  facts. 

It  is  also  held  in  State  ex  rel.  Snell 
V.  District  Ct.  36  Utah,  267,  103 
Pac.  261,  that  if  in  fact  service  of 
notice  of  appeal  was  made,  the  de- 
fect of  lack  of  proof  of  service  may 
be  supplied  in  the  district  court  in 
the  manner  there  stated.  Plaintiff's 
counsel  in  the  case  at  bar  attempted 
to  comply  with  the  rule  announced 
in  that  case.  He,  however,  as  there 
suggested,  asks  to  make  the  proof 
of  service  in  the  justice  court,  and 
to  be  certified  to  the  district  court. 
To  do  that  was  not  necessary  in  this 
case,  because  the  _^^„^  ^,^^,  ^^ 
notice  of  appeal  was  notice  to  be 
filed  in  the  district  '^•**- 
court.  All  that  counsel  was  required 
to  do  was  to  make  preper  proof  of 
service  of  the  notice  of  appeal  and 
undertaking,  and  file  the  same  with 


646 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.LR. 


the  clerk  of  the  district  court.  When 
that  is  done,  the  record  will  then  be 
complete,  and  the  district  court  may 
not  then  legally  refuse  to  take  juris- 
diction of  the  appeal. 

The  district  court,  therefore, 
should  have  permitted  counsel  to 
make  and  file  proof  of  service  of 
notice  of  appeal  and  undertaking, 
and,  in  view  that  it  refused  permis- 
sion upon  the  sole  ground  that  it 
had  no  jurisdiction  to  do  so  as  a 
matter  of  law,  its  refusal,  like  in 
the  Hoffman  Casp,  supra,  amounted 
to  an  unauthorized  refusal  to  as- 
sume jurisdiction.  It  is,  therefore, 
ordered  that  a  peremptory  writ  of 
mandate  issue,  requiring  the  Dis- 
trict Court  of  Emery  County  to 
grant  plaintiff's  counsel  leave  to 
make  proof  of  service  of  the  notice 
of  appeal  and  of  the  undertaking, 
and  to  file  the  same  with  the  clerk 
of  the  District  Court,  and,  in  case 
such  proof  is  made  and  filed,  to  as- 
sume jurisdiction  of  the  appeal,  and 
to  hear  and  dispose  of  the  same  upon 
the  merits.  It  is  further  ordered 
that  the  issuance  of  the  peremptory 
writ  is  suspended  if  the  District 
Court  will  proceed,  without  such 
writ  being  served  upon  him,  upon 
the  service  of  a  copy  of  this  opinion 


upon  him.  If  he,  however,  refuses 
to  proceed  without  the  service  of  the 
peremptory  writ,  the  same  will  then 
issue  and  be  served  as  in  other  cases. 
In  view  that  the  defendants 
George  and  Eanakis  Ritzakis  have 
resisted  this  application,  costs  are 
awarded  to  the  plaintiff,  to  be  taxed 
against  said  George  and  Kanakis 
Ritzakis. 

McCarty,  Corf  man,  Thurman,  and 
Gideon,  JJ.,  concur. 

NOTE. 

The  question  of  mandamus  to  com- 
pel a  court  to  reinstate  or  proceed  with 
the  hearing  of  an  appeal  that  it  has 
erroneously  dismissed  is  considered  in 
the  annotation  following  Floyd  v. 
Sixth  Judicial  Dist.  Ct.  post,  655. 
In  the  reported  case  (Christensen  v. 
Christensen,  ante,  641),  the  court 
bases  its  decision  upon  the  principle 
that  the  inferior  court  had  dismissed 
the  cause  for  supposed  lack  of  juris- 
diction. On  this  principle  of  law,  see 
annotation  following  State  ex  rel.  Mar- 
tin V.  Superior  Ct.  ante,  582,  and  the 
annotation  following  Speckert  v.  Ray, 
ante,  610. 


ELIZABETH  FLOYD  et  al. 

V. 

SIXTH  JUDICIAL  DISTRICT  COURT  of  the  State  of  Nevada,  in  and  for 

the  County  of  Humboldt,  et  al. 


Nevada  Supreme  Court -^  October  16,  1913, 

(36  Nev.  349,  135  Pac.  922.) 

Mandamus  —  to  compel  exercise  of  jurisdiction  —  erroneous  dismissal  of 
cause. 

1.  Mandamus  lies  to  compel  a  trial  court  to  proceed  with  the  hearing 
of  an  appeal  from  a  justice  of  the  peace,  which  it  has  erroneously  dis- 
missed for  supposed  lack  of  jurisdiction. 

[See  note  on  this  question  beginning  on  page  655.] 

—  compelling  court  to  proceed.  mandamus  may  be  resorted  to  for  the 

2.  Where  an  inferior  court  refuses  purpose  of  requiring  the  court  to  pro- 
to  entertain  jurisdiction  on  a  matter     ceed. 

preliminary  to  a  hearing  on  the  merits,  [See  18  R.  C.  L.  295,  296.] 


FLOYD  V.  SIXTH  JUDICIAL  DIST.  CT. 

(36  Nev.  Si9,  lis  Pac.  9««.) 
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Appeal  —  from  justice  of  the  peace  — 
deposit  —  sufficiency. 

3.  Deposit  of  the  amount  of  judg- 
ment and  costs  in  the  justice's  court 
is  sufficient  to  support  an  appeal  from 
the  judgment  under  a  statute  requir- 
ing an  undertaking  for  costs,  or  of 


twice  the  amount  of  the  judgment  and 
costs  if  a  stay  is  desired,  but  provid- 
ing that  "a  deposit  of  the  amount  of 
judgment  appealed  from,  including  all 
costs,  shall  be  equivalent  to  the  filing 
of  the  undertaking." 

[See  16  R.  C.  L.  404,  405.] 


Petition  for  a  writ  of  mandate  to  compel  respondents  4o  proceed  with 
the  hearing  of  an  appeal  from  a  justice  of  the  peace,  which  was  alleged 
to  have  been  erroneously  dismissed  by  them.    Writ  issued. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  R  Gilray,  for  petitioners: 

'*Ck)ntroversies  should  be  tried  on 
their  merits,"  especially  those  coming 
before  justices'  courts. 

Gronise  v.  Carghill,  4  Cal.  121; 
O'Callaghan  v.  Booth,  6  Cal.  63 ;  Lien- 
ing  v.  Gould,  13  Cal.  598;  Stuart  v. 
Landers,  16  CaL  372,  76  Am.  Dec.  538; 
Watson  v.  Whitney,  23  Cal.  375; 
Lataillade  v.  Santa  Barbara  Gas  Co. 
S8  Cal.  4;  24  Cyc  501,  502,  555,  557; 
Martin  v.  District  Ct.  13  Nev.  88 ;  Pratt 
V.  Stone,  25  Nev.  371,  60  Pac.  514;  Har- 
rington v.  Holler  (Crawford  v.  Holler) 
111  U.  S.  796,  28  L.  ed.-602,  4  Sup.  Ct. 
Rep.  697. 

Mr.  W.  H.  Dial  also  for  petitioners. 

Messrs.  Salter  &  Robins,  for  re- 
spondents :    . 

Assuming  that  the  action  of  the  re- 
spondent judge  was  error,  still  it  was 
within  the  exercise  of  jurisdiction,  and 
mandamus  will  not  lie  to  review  its 
action. 

State  ex  rel.  Treadway  v.  Wright,  4 
Nev.  119;  Andrews  v.  Cook,  28  Nev. 
269,  81  Pac.  303 ;  Re  Breckenridge,  34 
Nev.  275,  118  Pac.  687,  Ann.  Cas. 
1914B,  871. 

If  the  money  deposited  with  a  jus- 
tice equals  the  amount  of  the  judg- 
ment, and  is  given  for  the  purpose  of 
staying  the  execution,  it  is  not  suffi- 
cient for  security  on  appeal. 

Pacific  Window  Glass  Co.  v.  Smith, 
8  Cal.  App.  762,  97  Pac.  898 ;  Thomas 
V.  Hawkins,  12  Cal.  App.  327,  107  Pac. 
578;  McConky  v.  Suprior  Ct.  56  Cal. 
84;  Wilson  v.  Doyle,  12  Idaho,  295,  85 
Pac.  928;  Jones  v.  Superior  Ct.  151 
Cal.  589,  91  Pac.  505;  Bergevin  v. 
Wood,  11  Cal.  App.  643,  105  Pac.  935. 

In  any  event,  a  bond  or  a  deposit,  in 
a  sum  of  not  less  than  $100,  must  be 
furnished  to  secure  the  costs  on  ap- 
peal. 

Laws  V.  Troutt,  147  Cal.  172,  81  Pac. 
401;  Swem  v.  Monroe,  148  Cal.  741,  83 
Pac.  1074;  State  ex  rel.  Jones  v. 
Brown,  80  Nev.  495,  98  Pac.  873. 


McCarran,  J.,  delivered  the  opin- 
ion of  the  court : 

In  this  case  judgment  was  ren- 
dered against  the  petitionelrs  in  the 
justice's  court  of  Union  township, 
Humboldt  county,  Nevada,  for  the 
sum  of  $300,  and  for  the  further 
sum  of  $105.75,  assessed  as  costs. 
Within  the  time  prescribed  by  stat- 
ute the  petitioners  filed  and  served 
notice  of  appeal  to  the  district  court 
of  the  sixth  judicial  district,  in  and 
for  Humboldt  county,  and  on  the 
same  day,  and  after  the  filing  and 
service  of  said  notice  of  appeal,  pe- 
titioners deposited  with  the  justice 
of  the  peiace  the  sum  of  $406.75  in 
gold  coin.  This  fact  is  evidenced  by 
the  minutes  of  the  justice's  court 
as  follows:  *'That  heretofore,  on 
the  11th  day  of  September,  1911, 
defendants  appeared  herein  by  their 
attorney  R.  Gilray,  Esq.,  and  filed 
herein  notice  of  appeal  in  writing, 
and  deposited  with  the  justice  of 
said  court  the  sum  of  $405.76,  the 
amount  of  the  judgment  appealed 
from,  including  costs.  J.  T.  Dunn, 
Justice  of  the  Peace.''  Following 
this  is  the  further  entry  of  the  jus- 
tice of  the  peace,  as  f  oHows :  "Sept.' 
11th,  Oastler  v.  Floyd.  Notice  of 
appeal  filed  by  deft,  and  $405.76 
paid  into  court  in  lieu  of  appeal 
bond.  $2  appeal  fees  paid."  Subse- 
quent to  this  the  justice  of  the  peace 
deposited  with  the  clerk  of  the  dis- 
trict court  a  certified  copy  of  his 
docket  and  the  papers  filed  in  the 
case,  and  also  the  sum  of  $406.76, 
deposited  with  him  as  hereinabove 
set  forth.  The  plaintiffs  in  the  jus- 
tice's court  moved  the  district  court 
t^  dismiss  the  appeal  on  the  ground 
that   more   than  thirty  days   had 
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elapsed  since  the  judgment  was 
made  and  rendered  in  the  justice 
court,  and  that  no  undertaking  had 
been  filed  in  said  justice's  court  in 
the  sum  of  $100  for  the  payment  of 
costs  on  appeal.  The  motion  to  dis- 
miss was  granted,  and  an  order  dis- 
missing the  appeal  was  entered. 
Petitioners  ask  that  a  writ  of  man- 
date issue  out  of  this  court,  direct- 
ing the  district  court  to  take  cog- 
nizance and  jurisdiction  of  the  said 
case  and  tfy  and  determine  the  same 
on  its  merits. 

To  the  petition  filed  herein  a  de- 
murrer ia  interposed  on  the  ground 
that  the  petition  does  not  state  facts 
sufficient  to  authorize  a  writ  of  man- 
date, for  the  reason  that  it  appears 
from  the  petition  that  respondent 
Judge  French  proceeded  with  the 
case,  and  decided  that  a  certain  sum 
of  money  deposited  with  the  justice 
of  the  peace  was  made  in  lieu  of  the 
undertaking  to  stay  proceedings, 
and  that  there  was  no  undertaking 
or  deposit  on  appeal.  Respondents 
in  their  demurrer  rely  on  former 
decisions  of  this  court,  and  say: 
"Assuming  that  the  action  of  the  re- 
spondent judge  was  error,  still  it 
was  within  the  exercise  of  jurisdic- 
tion, and  mandamus  will  not  lie  to 
review  its  action.'*  In  support  of 
their  contention,  they  cite :  State  ex 
rel.  Treadway  v.  Wright,  4  Nev. 
119;  Andrews  v.  Cook,  28  Nev.  269, 
81  Pac.  303;  Re  Breckenridge,  34 
Nev.  276,  118  Pac.  687,  Ann.  Cas. 
1914B,  871. 

The  primary  question  to  be  de- 
termined in  this  proceeding  is.  Will 
mandamus  lie  to  review  the  action 
of  the  district  court,  and  to  compel 
the  district  court  to  proceed  in  a 
case  in  which  that  court  has  de- 
vested itself  of  jurisdiction  by 
erroneously  dismissing  an  appeal? 
There  is  no  controversy  in  this  case 
respecting  the  facts,  as  set  forth  in 
the  petition,  and  respondents  in  this 
matter  rely  entirely  upon  the  doc- 
trine, as  previously  announced  by 
this  court,  that  where  the  district 
court  erroneously  devests  itself  of 
jurisdiction  to  try  a  cause  appealed 
from  a  justice's  court>  its  action  in 


that  respect  is  final  and  will  not  be 
disturbed.  As  early  as  4  Nevada 
this  court  laid  down  the  rule  that 
where,  in  matters  of  this  kind,  the 
district  court  made  an  order  dis- 
posing of  a  cause,  no  matter  how 
erroneous  it  may  have  been,  it  could 
not  be  reviewed  in  this  court  This 
principle  has  been  followed  in  all 
of  the  cases  in  which  the  matter  has 
been  presented,  and  in  a  recent  de- 
cision (Andrews  v.  Cook,  28  Nev. 
269,  81  Pac.  303)  this  court  ap- 
provingly quoted  the  language  of 
Lewis,  J.,  in  the  Treadway  Case, 
supra,  and  also  the  language  of 
Hawley,  J.,  in  the  case  of  Floral 
Springs  Water  Co.  v.  Rives,  14  Nev. 
431.  In  the  case  of  Re  Brecken- 
ridge, supra,  this  court  again  gave 
sanction  to  the  rule  in  a  statement 
to  the  effect  that  the  action  of  the 
district  court  in  dismissing  a  matter 
appealed  from  the  justice's  court, 
even  though  erroneous,  was  final 
and  not  subject  to  review.  The  rule 
laid  down  by  this  court  in  the  sever- 
al cases  heretofore  referred  to  was 
concurred  in  by 'courts  of  last  resort 
of  other  jurisdictions,  and  the  su- 
preme court  of  California,  in  the 
case  of  Buckley  v.  Superior  Ct.  96 
Cal.  119,  31  Pac.  8,  expressly  over- 
ruled their  former  decisions  relative 
to  this  matter,  and  by  a  divided 
court  laid  down  the  new  rule  to  the 
effect  that  where  the  superior  court 
had  dismissed  an  appeal  from  a  jus- 
tice's court,  though  erroneous,  it 
was  nevertheless  final,  and  a  writ  of 
review  would  not  lie.  This  doctrine, 
however,  as  annunciated  in  the 
Buckley  Case,  supra,  was  overruled 
in  the  case  of  Golden  Gate  Tile  Co. 
v.  Superior  Ct.  159  Cal.  474,  114 
Pac.  978,  and  in  the  case  of  Ed- 
wards V.  Superior  Ct.  159  Cal.  710. 
116  Pac.  649,  and  the  rule  set  forth 
in  the  former  decisions  again  an- 
nunciated. 

In  the  case  at  bar  the  dismissal 
of  the  appeal  was  a  refusal  on  the 
part  of  the  court  to  give  appellant  a 
hearing  in  the  case.  In  a  case  where 
the  district  court  takes  jurisdiction 
and  acts,  its  acts  will  not  be  subject 
to  review  by  a  writ  of  mandate,  but 
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where  such  tribunal  refuses  to  take 
jurisdiction  at  all,  when  by  law  it 
ought  to  do  so,  or  where,  having  ob- 
tained jurisdiction,  it  refuses  to  pro- 
ceed in  its  exercise, 

?o«p?rr^M.e   mandamus    is    the 
of  Jurisdiction-,  propcr  remedy.  Er- 

mummi  of  cause,  rors   Committed   in 

the  exercise  of  ju- 
dicial discretion  cannot  be  made  the 
subject  of  review,  nor  can  they  be 
corrected  by  a  writ  of  mandamus, 
but  where  a  district  court  erro- 
neously decides  that  it  has  no  juris- 
diction, the  writ  of  mandamus  is  the 
proper  remedy  to  compel  that  tri- 
bunal to  do  that  which  the  law  pre- 
scribes it  should  do, — assume  juris- 
diction and  proceed  with  the  cause. 
Re  Parker,  131  U.  S.  221,  33  L.  ed. 
123,  9  Sup.  Ct.  Rep.  708.  The  dis- 
missal  of  a  case  is  a  refusal  on  the 
part  of  the  dismissing  court  to  hear 
and  determine  the  cause,  and  the 
party  aggrieved  in  such  a  proceed- 
ing may  properly  invoke  a  writ  of 
mandamus  to  compel  the  court  to  set 
the  case  and  proceed  to  its  deter- 
mination. Harrington  v.  Holler,  111 
U.  S.  796,  28  L.  ed.  602,  4  Sup.  Ct. 
Rep.  697.  The  right  of  a  party 
litigant  to  a  judgment  of  a  court 
upon  the  merits  of  the  matter  liti- 
gated is  the  fundamental  aim  of  the 
law.  The  object  of  courts  primarily 
is  that  they  should  assume  the  func- 
tion of  legal  and  equitable  arbiters, 
and  decide  controversies  upon  their 
merits. 

While  it  may  be  said  that  in  cases 
of  this  character  the  lower  court 
had  jurisdiction  to  grant  or  deny  a 
motion  to  dismiss,  nevertheless  that 
court  could  not  refuse  to  hear  a 
matter  upon  its  merits  when  it  was 
regularly  before  it  for  that  purpose, 
nor  could  it  devest  itself  of  jurisdic- 
tion by  an  erroneous  order  any  more 
thsLii  it  could  assume  jurisdiction  by 
arbitrarily  saying  that  it  had  the 
right  to  proceed.  The  rule  has  been  . 
approvingly  stated  to  the  effect  that, 
where  an  inferior  court  refuses  to 
entertain  jurisdiction  on  a  matter 

preliminary     to    a 

^-•"??i^o'5ced.  hearing  on  the  mer- 

its,     the     writ     of 
mandamus  may  be  resorted  to  for 


the  purpose  of  requiring  the  court 
to  proceed.  Brown  v.  Pontiac  Min. 
Co.  105  Mich.  653,  63  N.  W.  1000 ; 
Castello  V.  St.  Louis  Circuit  Ct. 
28  Mo.  259. 

Mr.  Bailey  in  his  treatise  on  the 
Law  of  Special  Remedies,  dwelling 
upon  the  subject  of  mandamus  and 
referring  to  the  rule  as  stated  above, 
says:  '1  observe  that  it  has  been 
contended  by  some  judges  and  law 
writers  that  this  rule  (if  it  be  a 
rule)  extends  to  embrace  erroneous 
construction  of  some  question  of  law 
or  of  practice  which  is  preliminary 
to  the  whole  case.  If  it  were  con- 
fined to  questions  relating  to  the 
power  or  jurisdiction  of  the  court, 
then  there  is  abundant  authority  for 
the  position  assumed.  If,  on  the 
other  hand,  it  is  intended  to  assert 
that  the  rule  embraces  all  cases 
where  the  court  refuses  to  proceed 
to  the  merits,  then  I  should  very 
much  doubt  the  application  of  any 
such  rule.  Courts  often  err  in  de- 
termining questions  of  law  or  prac- 
tice upon  demurrer  or  motion, 
whereby  the  merits  of  an  action  are 
not  reached,  and  the  party  has  an 
adequate  remedy  by  appeal  or  writ 
of  error.  If  mandamus  would  lie, 
it  certainly  would  transform  that 
writ  into  a  writ  of  error."  2  Bailey, 
Habeas  Corpus,  p.  883. 

It  has  been  well  stated,  in  sub- 
stance, that  although  a  writ  of  man- 
damus is  not  a  means  by  which  the 
manner  of  conducting  proceedings, 
the  rulings  of  a  court  upon  ques- 
tions of  evidence,  or  jurisdictional 
matters  involving  the  merits  can  be 
reviewed,  its  scope,  however,  em- 
braces the  right  of  the  reviewing 
court  to  compel  an  inferior  tribunal 
to  proceed  in  a  case  where,  by  an 
erroneous  ruling,  it  has  devested  it- 
self of  jurisdiction.  Golden  Gate 
Tile  Co.  V.  Superior  Ct  159  Cal.  474, 
114  Pac.  978. 

The  jurisdiction  of  the  district 
courts  of  the  state  of  NeVada  is 
prescribed  by  §  6,  article  6,  of  the 
Constitution  of  the  state,  which  is 
in  part  as  follows :  "They  shall  also 
have  final  appellate  jurisdiction  in 
cases  arising  in  justices'  courts  and 
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such  other  inferior  tribunals  as  may 
be  established  by  law."  This  con- 
stitutional grant  of  jurisdiction  is 
also  a  prescription  that  the  district 
court  must  assume  final  appellate 
jurisdiction  in  cases  arising  in  a 
justice's  court,  and  hence  it  is  the 
duty  which  the  district  court  cannot 
either  refuse  or  devest  itself  of,  and 
when  the  record  in  a  case  discloses 
that  the  cause  should  be  heard  on 
its  merits,  the  dismissal  of  the  ap- 
peal is  a  refusal  on  the  part  of  the 
court  to  entertain  the  cause,  and 
such  refusal  is  properly  the  subject 
for  the  issuance  of  a  writ  of  man- 
damus. Levy  V.  Superior  Ct.  66 
Cal.  292,  5  Pac.  353;  State  ex  rel. 
Kellogg  V.  District  Ct.  13  Mont.  370, 
34  Pac.  298 ;  2  Bailey,  Habeas  Cor- 
pus, p.  893. 

As  was  said  by  Judge  Beatty, 
speaking  for  the  supreme  court  of 
California  in  the  case  of  Edwards 
V.  Superior  Ct.  159  Cal.  710,  115 
Pac.  650,  when,  according  to  the  un- 
controverted  facts,  it  appears  that 
an  appeal  to  the  district  court  has 
been  duly  perfected  and  diligently 
prosecuted,  a  dismissal  of  such  ap- 
peal is  in  fact  nothing  more  nor  less 
than  an  attempted  abdication  of  the 
jurisdiction  which  the  court  is 
bound  in  every  proper  case  to  exer- 
cise. In  other  words,  it  is  a  refusal 
to  decide  a  cause  which  is  a  plain 
statutory  duty  of  the  court  to  de- 
cide, the  remedy  for  which  derelic- 
tion is  the  writ  of  mandate. 

The  supreme  court  of  Utah,  in 
touching  upon  the  subject,  annun- 
ciated the  doctrine  in  substance 
that,  where  an  appeal  was  properly 
taken  and  the  requirements  of  the 
statute  complied  with,  and  the  court 
failed  to  exercise  the  jurisdiction 
conferred  upon  it  by  virtue  of  the 
appeal  and  refused  to  proceed  with 
the  trial,  the  plaintiff's  remedy  was 
by  mandamus.  Hansen  v.  Ander- 
son, 21  Utah,  286,  61  Pac.  219. 

The  rule  applicable  to  the  issu- 
ance of  a  writ  of  mandamus,  in  mat- 
ters of  this  character,  as  first 
asserted  in  the  case  of  State  ex  rel. 
Tread  way  v.  Wright,  4  Nev.  119, 
and  subsequently  adhered  to  in  sev- 


eral decisions  by  this  court,  is,  ts^ 
say  the  least,  a  harsh  one,  and  tu 
our  mind  fails  to  carry  out  the 
spirit  of  the  law.  Summed  down 
to  a  nicety,  it  means  that  the  action 
of  the  district  court  in  dismissing 
an  appeal  from  the  justice's  court, 
regardless  of  how  glaring  the  error 
may  be,  is  without  the  scope  of  re- 
view and  beyond  the  power  of  re- 
lief by  a  higher  tribunal. 

It  is  in  the  justice's  court  that 
the  small  controversies  of  the  busi- 
ness world  are  litigated.  It  has 
been  termed  with  more  or  less  pro- 
priety, "the  poor  man's  court,"  and 
our  legislature,  in  enacting  its  ear- 
lier laws,  recognized  this  as  being 
generally  true,  and  made  the  forms 
of  pleadings  and  rules  of  practice 
much  more  simple  than  in  other 
courts. 

To  say  that  a  justice's  court  liti- 
gant, desirous  of  presenting  his 
cause  to  the  district  court  and  being 
denied  that  privilege  by  a  ruling  of 
that  court,  which  ruling  is  mani- 
festly and  palpably  erroneous,  can- 
not be  relieved  of  the  effects  of  that 
error  by  the  mandate  of  this  court, 
is  to  our  mind  so  harsh  as  to  be 
without  the  pale  of  the  true  intend- 
ment of  the  law.  It  is  our  judg- 
ment that  the  better  rule  is  that  as 
stated  by  the  supreme  court  of  Cali-» 
fornia  in  the  case  of  Golden  Gate 
Tile  Co.  V.  Superior  Ct.  supra,  and 
approved  in  the  case  of  Edwards  v. 
Superior  Ct.  159  Cal.  710,  115  Pac. 
649;  the  same  rule  being  followed 
in  the  cases  of  State  ex  rel.  Kel- 
logg V.  District  Ct.  13  Mont  370, 
34  Pac.  298,  and  Hansen  v.  Ander- 
son, supra. 

It  follows  from  the  foregoing  rea- 
soning that  the  rule  heretofore  an- 
nounced by  this  court,  having  its 
inception  in  the  case  of  State  ex 
rel.  Treadway  v.  Wright,  and  ad- 
hered to  in  all  cases  down  to  and 
including  Re  Breckenridge,  34  Nev. 
275,  118  Pac.  687,  Ann.  Cas.  1914B, 
871,  should  be,  and  they  are  hereby, 
expressly  overruled. 

Having  determined  that  this 
court  is  invested  with  jurisdiction 
to  compel,  by  writ  of  mandamus. 
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the  district  court  to  proceed  in  a 
case  where  it  has  refused  to  take 
jurisdiction,  or  where,  by  an  errone- 
ous ruling,  it  has  devested  itself  of 
jurisdiction,  we  now  come  to  the 
remaining  question  for  our  consid- 
eration in  this  case,  viz.,  Did  the  dis- 
trict court  erroneously  devest  itself 
of  jurisdiction  by  sustaining  the 
motion  to  dismiss  the  appeal? 

Section  3679  of  the  Statutes  of 
Nevada,  applicable  at  the  time  at 
which  this  appeal  was  taken  (Cut- 
ting's Compilation),  is  as  follows: 
"An  appeal  from  a  justice's  court 
shall  not  be  effectual  for  any  pur- 
pose unless  an  undertaking  be  filed, 
within  five  days  after  filing  the  no- 
tice of  appeal,  with  two  or  more 
sureties,  in  the  sum  of  $100,  in  gold 
coin  of  the  United  States,  for  the 
payment  of  the  costs  on  the  appeal, 
or,  if  a  stay  of  proceedings  be 
claimed,  in  a  sum  equal  to  twice  the 
amount  of  the  judgment,  including 
costs,  when  the  judgment  is  for  the 
payment  of  money,  or  twice  the 
value  of  .the  property,  including 
costs,  when  the  judgment  is  for  the 
recovery  of  specific  personal  prop- 
erty, and  shall  be  to  the  effect,  when 
the  action  is  for  the  recovery  of 
money,  that  the  appellant  will  pay 
the  amount  of  the  judgment  ap- 
pealed from,  and  all  costs,  if  the 
appeal  be  withdrawn  or  dismissed, 
or  the  amount  of  any  judgment, 
and  all  costs  that  may  be  recovered 
against  him  in  said  action  in  the 
district  court.  ...  A  deposit 
of  the  amount  of  judgment  appealed 
from,  including  all  costs,  or  of  the 
value  of  the  property,  and  all  co^ts, 
in  actions  for  the  recovery  of  spe- 
cific personal  property,  with  the 
justice,  shall  be  equivalent  to  the  fil- 
ing of  the  undertaking  in  this  sec- 
tion mentioned."  It  will  be  observed 
that  in  thia  case  counsel  for  peti- 
tioners sought  to  avail  themselves 
of  the  latter  part  of  §  3679,  set  forth 
above,  and  under  the  provisions  of 
that  section  they  deposited,  as  ap- 
pears from  the  record,  a  sum 
amounting  to  the  judgment  ap- 
pealed from,  including  all  costs. 
This,  the  statute  provides,  is  equiv- 


alent to  the  filing  of  an  undertak- 
ing, mentioned  in  the  first  part  of 
the  section. 

The  learned  judge  of  the  lower 
court  in  dismissing  the  appeal  took 
the  position  that  the  deposit  could 
only  serve  the  purpose  to  take  the 
place  of  an  undertaking  to  stay  pro- 
ceedings, and  that  the  deposit  could 
not  be  taken  in  lieu  of  an  undertak- 
ing for  costs  on  appeal.  It  is  our 
judgment  that  the  section  referred 
to  will  not  admit 
of  the  construction  fo^X"J";'rtSl 
placed  upon  it  by  iS^SS;;^^??!" 
respondent.  The 
language  of  the  statute  is  plain  and 
obvious;  moreover,  in  our  judg- 
ment, it  is  free  from  ambiguity. 
By  this  statute  one  undertaking, 
and  only  one,  is  contemplated  to 
make  an  appeal  effectual  to  the  ex- 
tent of  giving  the  district  court 
jurisdiction,  and  a  deposit,  as  pro- 
vided for  in  the  latter  part  of  the 
section,  may  be  njade  in  lieu  of  such 
undertaking ;  i.  e.,  it  is  optional  with 
the  appellant,  in  taking  his  appeal, 
to  either  file  an  undertaking,  as  pro- 
vided for  by  the  first  part  of  §  3679, 
or  make  a  deposit,  as  provided  for 
by  the  latter  part  of  the  same  sec- 
tion. When  a  litigant,  with  the  view 
of  perfecting  an  appeal  from  the 
justice's  court,  deposits  with  the 
justice  of  the  peace  a  sum  of  money 
equal  to  the  amount  of  the  judgment 
appealed  from,  including  all  costs, 
this  act  on  his  part  is  equivalent  to 
the  filing  of  the  undertaking,  men- 
tioned in  the  first  part  of  the  sec- 
tion, to  make  the  appeal  effectual. 

The  docket  entry  and  tninutes  of 
the  justice  of  the  peace  recite  that 
the  deposit  was  made  "in  lieu  of 
appeal  bond."  In  the  case  of  State 
ex  rel.  Jones  v.  Brown,  30  Nev.  500, 
98  Pac.  873,  this  court,  in  passing 
upon  the  sufficiency  of  an  undertak- 
ing, said :  "Whether  or  not  it  was 
the  intention  of  the  defendant,  by 
this  undertaking,  to  procure  a  stay 
of  proceedings,  is  immaterial  so  far 
as  the  proceeding  in  this  court  is 
concerned.  If  it  is  good  as  an  un- 
dertaking to  pay  the  costs  on  the 
appeal,  it  is  sufficient  to  clothe  the 
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district  court  with  jurisdiction, 
whether  it  is  sufficient  to  accomplish 
any  other  purpose  or  not.  .  .  • 
As  the  undertaking  does  not  ex- 
press a  condition  that  it  is  given 
to  stay  proceedings,  It  would  be  un- 
warranted to  read  such  a  condition 
into  the  bond  when  so  to  do  would 
destroy  its  effect." 

The  question  of  the  stay  of  pro- 
ceedings is  not  before  us  at  this 
time,  and  it  is  not  necessary  for  us 
to  dwell  upon  that  phase  of  the 
statute.  Hansen  v.  Anderson,  21 
Utah.  286,  61  Pac.  219;  Edwards  v. 
Superior  Ct.  159  Cal.  710,  115  Pac. 
649;  State  ex  rel.  Jones  v.  Brown, 
30  Nev.  495,  98  Pac.  871. 

From  the  foregoing  it  follows 
that  the  district  court,  and  Judge 
L.  N.  French  presiding,  erroneously 
devested  itself  of  jurisdiction,  and 
the  writ  prayed  for  should  issue, 
and  it  is  therefore  ordered  that  a 
peremptory  writ  issue  out  of  this 
court,  directing  the  Sixth  Judicial 
District  Court  of  "the  State  of  Ne- 
vada, and  Judge  L.  N.  French  pre- 
siding in  this  case,  to  take  cogniz- 
ance and  jurisdiction  of  said  cause, 
and  to  proceed  to  try  and  determine 
the  same  on  its  merits. 

Talbot,  Ch.  J.,  concurs. 

Norcross,  J.,  concurring: 

I  concur  in  the  opinion  and  order 
of  my  learned  associate.  However, 
as  the  decision  in  this  case  reverses 
a  number  of  former  decisions  of 
this  court,  I  feel  that  the  question 
is  deserving  of  some  further  com- 
ment. This  court  in  a  number  of 
cases  has  had  occasion  to  say,  as 
other  courts  have  said,  that  where 
a  question  of  law  has  once  been  de- 
termined, the  ruling  thereon  should 
not  be  changed,  except  for  very 
weighty  and  conclusive  reasons. 
Especially  is  this  true  where  the 
decision  has  repeatedly  been  fol- 
lowed. This  rule  applies  with  par- 
ticular force  to  decisions  upon  mere 
questions  of  practice.  Reese,  Gold 
&  S.  Min.  Co.  V.  Rye  Patch  Consol. 
Mill.  &  Min.  Co.  15  Nev.  341;  State 
ex  rel.  Jones  v.  Brown,  30  Nev.  495, 
98  Pac.  871.     The  question  of  the 


power  of  a  district  court  to  dismiss 
an  appeal  regularly  taken  is  some- 
thing more  than  a  question  of  prac- 
tice. It  is  a  question  of  funda- 
mental law.  Some  extended  ex- 
amination into  the  decisions  of  the 
courts  of  the  various  states  which 
have  had  occasion  to  consider  the 
question  discloses  that  it  has  been 
found  to  be  one  that  has  given  rise 
to  much  difference  of  opinion.  Not 
only  have  the  courts  of  one  state 
disagreed  with  the  courts  of  an- 
other state  upon  the  question,  but 
the  opinions  of  the  same  court  have 
varied.  Particularly  has  this  been 
the  case  in  our  sister  jurisdiction 
of  California.  In  People  ex  rel. 
Wheaton  v.  Weston.  28  Cal.  639,  the 
court,  by  Sawyer,  J.,  in  denying  a 
writ  of  mandamus,  held  that  a  dis- 
missal of  an  appeal  from  a  justice's 
court  was  a  judicial  act  within  the 
jurisdiction  of  the  county  court,  and 
"its  determination,  though  errone- 
ous, is  final."  In  Lewis  v.  Barclay, 
35  Cal.  214,  the  same  question  was 
involved  and  the  ruling  the  same. 
See  also  Beguhl  v.  Swah,  39  Cal. 
411.  In  Levy  v.  Superior  Ct.  66 
Cal.  292,  5  Pac.  353,  Hall  v.  Superior 
Ct.  68  Cal.  24,  8  Pac.  509,  and  Carl- 
son  V.  Superior  Ct.  70  Cal.  628,  11 
Pac.  788,  it  was  held  that  the  su- 
perior court  could  not  devest  itself 
of  jurisdiction  by  the  erroneous 
dismissal  of  an  appeal  from  a  jus- 
tice's court.  These  latter  cases  were 
all  reversed  by  the  case  by  Buckley 
v.  Superior  Ct.  96  Cal.  119,  31  Pac. 
8,  decided  by  a  divided  court.  In 
the  case  of  Golden  Gate  Tile  Co.  v. 
Superior  Ct.  159  Cal.  474,  114  Pac. 
978,  the  Buckley  Case  was  reversed. 
The  overruling  of  the  Buckley  Case 
has  been  emphasized  by  the  case  of 
Edwards  v.  Superior  Ct.  159  Cal. 
710,  115  Pac.  649,  and  a  number  of 
other  decisions  by  the  supreme 
court  and  court  of  appeals  of  Cali- 
fornia. We  may,  I  think,  safely  con- 
clude that  our  sister  jurisdiction  has 
finally  settled  the  question  to  its 
satisfaction. 

The  supreme  court  of  Utah,  by  a 
divided  court,  in  the  case  of  Crooks 
V.  Fourth  Judicial  Dist  Ct.  21  Utah, 
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98,  59  Pac.  529,  followed  the  Buck- 
ley Case  in  96  Cal.,  but  in  the  more 
recent  case  of  H.  L.  Griffin  Co.  v. 
Howell,  38  Utah,  357,  113  Pac,  326, 
it  is  held  that  "a  court,  having  con- 
ferred upon  it  jurisdiction,  may  not 
devest  itself  of  jurisdiction  not  de- 
pending upon  facts,  by  an  errone- 
ous decision  on  matters  of  law  that 
it  has  no  jurisdiction."  Mandamus 
was  accordingly  issued  to  reinstate 
an  appeal,  erroneously  dismissed, 
aad  to  proceed  with  the  cause. 

The  supreme  court  of  Montana  in 
State  ex  rel.  King  v.  District  Ct.  24 
Mont.  494,  498,  62  Pac.  820,  also 
followed  the  Buckley  Case,  but  in 
both  prior  and  subsequent  decisions 
that  court  has  held  that  mandamus 
will  lie  to  compel  a  district  court  to 
proceed  and  try  a  case,  where  it  has 
refused  to  take  cognizance  of  the 
same,  under  a  mistaken  view  that  it 
was  without  jurisdiction.  State  ex 
rel.  Happel  v.  District  Ct.  38  Mont. 
166,  35  L.R.A.(N.S.)  1098,  129  Am. 
St.  Rep.  636;  99  Pac.  291. 

In  State  ex  rel.  Bayhav.  Philips, 
(State  ex  rel.  Bayha  v.  Kansas  City 
Ct.  of  Appeals)  97  Mo.  331,  3  L.R.A. 
476,  10  S.  W.  855,  decided  in  1888, 
the  court  says:  "The  same  diver- 
sity of  opinion  as  to  when  the  action 
of  the  lower  courts,  in  dismissing 
appeals,  can  be  corrected  by  man- 
damus, is  exhibited  in  England  as  in 
this  country.  These  numerous  cita- 
tions of  authorities  have  been  made 
as  showing  that  the  rule  of  law  is 
by  no  means  well  settled  that  the 
improper  dismissal  of  an  appeal 
cannot  be  remedied  by  mandamus." 

The  courts  have  universally  held 
that  a  mere  refusal  of  an  inferior 
court  to  proceed  with  the  trial  of  a 
case,  because  of  an  erroneous  view 
that  it  was  without  jurisdiction, 
could  be  remedied  by  mandamus, 
and  the  court  compelled  to  proceed 
with  the  trial.  Such  was  the  ruling 
of  this  court  in  Cavanaugh  v. 
Wrisrht,  2  Nev.  166,  and  in  Floral 
Springs  Water  Co.  v.  Rives,  14  Nev. 
431.  The  opinion  in  the  latter  case 
was  by  Chief  Justice  Beatty,  now 
holding  the  same  high  position  in 
the  supreme   court  of  California. 


Justice  Beatty,  both  as  a  member  of 
this  court  and  as  a  member  of  the 
California  court,  has  always  held  to 
the  position  that  the  dismissal  of 
an  appeal  regularly  taken  from  a 
justice's  court  was  not  a  judicial  act 
within  the  jurisdiction  of  the  court,. 
and  hence  not  subject  to  review ;  but 
amounted  to  nothing  more  nor  less 
thai}  an  attempted  abdication  of  a 
jurisdiction  which  the  court  is 
bound,  in  every  proper  case,  to  exer- 
cise. Edwards  v.  Superior  Ct.  su- 
pra. 

In  the  Floral  Springs  Case,  supra, 
relative  to  the  cases  of  State  ex  rel. 
Tread  way  v.  Wright,  4  Nev.  119, 
and  Cavanaugh  v.  Wright,  supra, 
Beatty,  Ch.  J.,  said :  **The  decision 
in  State  ex  rel.  Treadway  v.  Wright, 
supra,  does  not  overrule  that  in 
Cavanaugh  v.  Wright,  and  if  it  be 
true  that  the  distinction  which  it 
attempts  to  draw  between  the  two 
cases  is  without  any  substance  or 
validity,  what  follows  is  that  the 
latter  and  not  the  former  decision 
is  wrong.'*  Hawley,  J.,  however,  in 
his  concurring  opinion,  expressed 
the  view  that  both  the  Cavanaugh 
and  Treadway  opinions  were  cor- 
rectly decided. 

When  the  case  of  Andrews  v. 
Cook,  28  Nev.  265,  81  Pac.  303,  was 
before  this  court,  we  were  asked  to 
grant  the  writ  upon  the  authority 
of  the  cases  in  the  66,  68,  and  70 
California  Reports,  cited  supra,  but 
upon  examination  we  found  those 
authorities  all  to  have  been  over- 
ruled by  the  Buckley  Case  in  96  Cal., 
which  case  was  in  line  with  certain 
prior  decisions  of  this  court,  par- 
ticularly State  ex  rel.  Treadway  v. 
Wright,  supra.  The  decision  in  the 
Andrews  Case  has  been  repeatedly 
affirmed,  but,  until  the  present  case,, 
we  have  not  been  asked  to  recon- 
sider the  basic  question  upon  which 
those  decisions  rest. 

The  difference  in  the  conclusions 
reached  in  the  various  opinions  de- 
pends entirely  upon  the  assumption 
which  forms  the  premise  of  the 
opinions  in  question.  If  it  is  as- 
sumed that  a  dismissal  of  an  appeal, 
regular^  taken,  is  a  judicial  act 
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within  the  jurisdiction  of  the  court, 
the  conclusion  logically  follows  that 
the  determination  of  the  court  is 
final,  notwithstanding  such  determi- 
nation is  erroneous  as  a  matter  of 
law.  Upon  the  other  hand,  if  it  is 
assumed  that,  when  jurisdiction  to 
proceed  and  determine  a  cause  is 
once  properly  vested  in  a  court,  it 
is  without  power  to  devest  itself  of 
such  jurisdiction,  the  concliXsion 
likewise  logically  follows  that  an 
order,  erroneously  made,  dismissing 
such  an  appeal,  is  void,  and  amounts 
to  no  more  than  a  refusal  to  regu- 
larly proceed  and  determine  the 
cause. 

The  question  then  resolves  itself 
down  to  what  is  meant  by  appellate 
j  ur isdiction  or  "final  appellate  j  ur is- 
diction,''  as  that  term  is  used  rela- 
tive to  district  courts  in  our  Con- 
stitution. 

Jurisdiction  has  been  defined  in 
general  terms  as  "the  authority  or 
power  which  a  man  hath  to  do  jus- 
tice in  cause  of  complaint  brought 
before  him;  the  power  of  hearing 
and  determining  causes  and  of  do- 
ing justice  in  matters  of  complaint." 
24  Cyc.  376.  It  has  also  been  de- 
fined as  "the  power  and  authority  to 
declare  the  law ;  the  right  of  admin- 
istering justice  through  the  laws." 
"The  term  imports  authority  to  ex- 
pound or  apply  the  laws,  and  ex- 
cludes the  idea  of  power  to  make 
the  laws."    11  Cyc.  659,  660. 

Many  similar  definitions  have 
been  given.  In  Kavanaugh  v. 
Wright,  supra,  this  court  said :  "We 
think,  as  used  in  the  Constitution, 
the  phrase,  'appellate  jurisdiction,' 
.  .  .  was  intended  to  confer  ju- 
risdiction upon  the  district  courts 
to  hear  cases  on  appeal,  either  in 
the  strictest  sense,  which  would  re- 
quire a  trial  de  novo,  or  to  review 
them  as  law  cases  are  reviewed  at 
common  law." 

When  an  appeal  from  a  justice's 
court  is  taken  as  the  law  prescribes, 
the  district  court  is  invested  with 
jurisdiction  to  proceed  and  deter- 
mine the  cause  upon  the  issues  made 
by  the  pleadings.  Upon  this  point 
there  can  be  no  question.    But  has 


the  district  court  also  jurisdiction, 
where  no  question  of  fact  is  in- 
volved, to  say  that  it  has  not  juris- 
diction when  it  has,  and  to  dismiss 
the  appeal?  If  it  has  such  power, 
it  can  destroy  the  very  purpose  for 
which  it  was  created.  Jurisdiction 
is  always  a  matter  of  law.  It  may 
depend  on  a  certain  state  of  facts, 
but  it  is  the  law  that  flows  from 
such  facts  which  establishes  the  ju- 
risdiction. It  is  never  a  matter  of 
discretion  for  a  court  to  follow  the 
law  or  not  as  it  sees  fit.  It  is  ever 
the  duty  of  courts  to  apply  the  law. 
Necessarily,  every  act  of  a  court, 
to  be  of  any  binding  force,  must 
depend  upon  jurisdiction,  and 
courts,  of  necessity,  must  determine 
questions  of  jurisdiction,  but  a  de- 
termination IJiat  jurisdiction  exists 
when,  as  a  matter  of  law,  it  does  not 
exists  does  not  ipso  facto  establish 
such  jurisdiction. 

As  we  said  in  the  recent  case  of 
Gamble  v.  Hanchett,  35  Nev.  326, 
133  Pac.  936:  "It  is  a  primal  duty 
of  all  courts  to  keep  within  their 
jurisdiction.  Whenever  a  court 
takes  any  afiirmative  action,  there 
is  an  implied  adjudication  that  it 
has  jurisdiction." 

Without  conflict  of  authority,  it 
is  settled  that  when  an  inferior 
court  erroneously  determines  that 
it  has  jurisdiction,  its  judgments 
and  orders  will  be  set  aside  by  the 
higher  courts.  What  reason  exists 
for  saying  that  if  a  court  erroneous- 
ly decides  that  it  has  not  jurisdic- 
tion when  it  has,  and  dismisses  an 
appeal  for  that  reason,  such  decision 
cannot  be  disturbed ;  in  other  words, 
for  saying  that  the  converse  of  the 
rule  has  no  application?  The  rea- 
son given  is  that  the  appellate  court 
has  jurisdiction  of  the  case  for  all 
purposes,  and  therefore  may  dispose 
of  the  case  by  an  order  of  dismissal 
if  in  its  judgment  it  is  without  ju- 
risdiction. The  fallacy  of  this  rea- 
soning, I  am  convinced,  lies  in  the 
assumption  that  the  appellate  court 
has  jurisdiction  for  all  purposes 
when  the  Constitution  and  statute 
prescribe  that,  if  an  appeal  is  prop- 
erly perfected,  it  has  jurisdiction 


FLOYD  V.  SIXTH 

iS6  Nov.  349 

only  to  determine  the  questions  of 
law  or  fact  involved  in  the  pleadings 
or  record  on  appeal.  Hence  justifi- 
cation exists  for  making  no  distinc- 
tion between  a  mere  refusal  to  pro- 
ceed with  the  trial  of  a  case  for  an 
erroneous  assumption  of  want  of 
jurisdiction  and  the  dismissal  of  a 


JUDICIAL  DIST.  CT.  655 

,  135  Pac.  922.) 

case  for  the  same  erroneous  reason. 
In  other  words,  a  court  is  without 
power  to  invest  itself  with  a  juris- 
diction it  does  not  possess,  or  to 
devest  itself  of  a  jurisdiction  it  does 
possess. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Mandamus  to  compel  a  court  to  reinstate  or  proceed  with  the  hearing  of  an 

appeal  that  it  has  erroneously  disnciissed. 


I.  General  rule,  655. 
n.  Where    appeal    was    dismissed    on 
ground  of  lack  of  jurisdiction,  657. 
ni.  Mandamus  deaM,    659. 

On  mandamus  to  compel  a  court  to 
assume  or  exercise  jurisdiction  where 
it  has  erroneously  dismissed  the  cause 
or  refused  to, proceed  on  the  ground 
of  supposed  lack  of  jurisdiction,  see 
note  to  State  ex  rel.  Martin  v.  Superior 
€t.  ante,  582. 

On  mandamus  to  compel  court  to 
take  jurisdiction  of  a  cause  that  it 
has  erroneously  dismissed  for  sup- 
posed insufficiency  of  service,  see  note 
to  Speckert  v.  Ray,  ante,  610. 

On  inadequacy  of  remedy  by  appeal 
or  writ  of  error  as  affecting  right  to 
mandamus  to  inferior  court,  see  note 
to  Ketchum  Goal  Ck>.  v.  District  Ct. 
ante,  619. 

J.  General  rule. 

Where  a  court-  has  devested  itself 
of  jurisdiction  of  a  cause  by  errone- 
ously dismissing  an  appeal,  the  ground 
for  the  dismissal  is  in  many  cases  the 
court's  belief  or  decision  that  it  has 
no  jurisdiction.  Where  this  is  the 
ground  -for  the  erroneous  action  of  the 
court,  the  case  falls  within  the  scope 
of  the  annotation  to  State  ex  rel.  Mar- 
tin'v.  Superior  Ct.  above  referred  to. 
Many  such  cases  are  there  cited  to 
the  general  proposition  that  manda- 
mus will  lie  to  compel  a  court  to  take 
or  proceed  to  exercise  jurisdiction 
when  it  has  refused  to  do  so  on  the 
ground  that  it  has  no  jurisdiction. 
They  are  cited  in  the  present  note  for 
their  specific  application  of  the  gen- 
eral rale  to  dismissals  of  appeals^ 
There .  aore,  however,  other  cases  in 


which  appeals  have  been  erroneously 
dismissed  on  other  grounds  than  that 
of  supposed  lack  of  jurisdiction.  Some 
of  these  cases  are  also  cited  herein. 
Mandamus  has  frequently  been  re- 
fused on  the  ground  that  the  petitioner 
had  the  right  to  appeal  from  the  de- 
cision dismissing  his  appeal. 

Cases  like  State  ex  rel.  Grunewald 
v.  Judges  of  Ct.  of  Appeals  (1901)  105 
La.  217,  29  So.  816,  where  mandamus 
was  refused  because  the  inferior  court 
may  have  been  correct  in  its  reason 
for  dismissing  the  appeal,  are  not  in 
point  in  the  note,  since  the  question 
under  annotation  assumes  that  the  dis- 
missal was  erroneous. 

Mandamus  from  a  higher  court  will 
lie  to  compel  a  lower  court  to  take  ju- 
risdiction of  a  cause,  after  it  has  de- 
vested itself  of  jurisdiction  by  errone- 
ously dismissing  an  appeal. 

United  States. — Ex  parte  Parker 
(1887)  120  U.  S.  737,  80  L.  ed.  818,  7 
Sup.  Ct.  Rep.  767;  Re  Parker  (1889) 
131  U.  S.  221,  83  L.  ed.  123,  9  Sup.  Ct. 
Rep.  708. 

California. — Acker  v.  Superior  Ct. 
(1885)  68  Cal.  245,  9  Pac.  109,  10  Pac. 
416;  Golden  Gate  Tile  Co.  v.  Superior 
Ct.  (1911)  159  Cal.  474,  114  Pac.  978; 
Peacock  v.  Superior  Ct.  (1912)  163 
Cal.  701,  126  Pac,  976;  Blake  v.  Su- 
perior Ct.  (1911)  17  Cal.  App.  51,  118 
Pac.  448;  Widrin  v.  Superior  Ct. 
(1911)  17  Cal.  App.  93,  118  Pac.  550. 

Florida.  —  Ex  parte  Henderson 
(1855)  6  Fla.  279;  Anderson  v.  Brown 
(1855)  6  Fla.  299;  State  ex  rel.  Duke 
v.  Wills  (1905)  49  Fla.  380,  38  So.  289; 
State  ex  rel.  Hopps  v.  Home  (1918)  — 
Fla.  — ,  77  So.  672. 

Louisiana. — State  ex  rel.  Sorrel  v* 
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Foster  (1902)  106  La.  425,  31  So.  57; 
Bain  v.  Oliphant  (1909)  124  La.  583, 
50  So.  588;  State  ex  rel.  Lacaze  v. 
Judges  of  Gt.  of  Appeals  (1890)  42  La. 
Ann.  1087,  8  So.  267 ;  State  ex  rel.  Beau- 
vais  V.  Judges  of  Fifth  Circuit  Ct.  of 
Appeals  (1896)  48  La.  Ann.  672,  19 
So.  617. 

Michigan. — People  ex  rel.  Comstock 
V.  Judge  of  Wayne  Circuit  Ct.  (1874) 
30  Mich.  98 ;  Cheever  v.  Circuit  Judge 
(1880)  45  Mich.  6,  7  N.  W.  186;  Amer- 
ican  Boat  Co.  v.  St.  Clair  Circuit  Judge 
(1916)  194  Mich.  146,  160  N.  E.  396 
(rule  not  applied). 

Missouri. — State  ex  rel.  Bayha  v. 
Philips  (State  ex  rel.  Bayha  v.  Kansas 
City  Ct.  of  Appeals)  (1888)  97  Mo. 
331,  3  L.R.A.  476,  10  S.  W.  855;  State 
ex  rel.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Smith  (1903)  172  Mo.  446,  72  S.  W. 
692;  State  ex  rel.  Stanberry  v.  Smith 
(1903)  172  Mo.  618,  73  S.  W.  134; 
State  ex  rel.  Title  Guaranty  &  T.  Co. 
V.  Broaddus  (1908)  210  Mo.  1,  108  S. 
W.  544;  State  ex  rel.  Caulfield  v. 
Broaddus  (1911)  234  Mo.  331,  137  S. 
W.  271 ;  State  ex  rel.  Modern  Woodmen 
V.  Broaddus  (1912)  239  Mo.  359,  143 
S.  W.  455. 

Montana. — State  ex  rel.  Kellogg  v. 
District  Ct.  (1893)  13  Mont.  370,  34 
Pac.  298. 

Nevada.  —  Cavanaugh  v.  Wright 
(1866)  2  Nev.  166  (see  holding,  stated 
infra) ;  Floral  Springs  Water  Co.  v. 
Rives  (1880)  14  Nev.  431. 

New  Jersey. — Strader  v.  Sussex 
County  (1836)  15  N.  J.  L.  433;  Dyer  v. 
Ludlum  (1838)  16  N.  J.  L.  531;  Case 
v.  Rowland  (1839)  17  N.  J.  L.  76; 
Adams  v.  Mathis  (1841)  18  N.  J.  L. 
310;  State,  Snover,  Prosecutor,  v. 
Tinsman  (1875)  38  N.  J.  L.  210  (ar- 
guendo) . 

Philippine. — Babasa  v.  Linebarger 
(1908)  12  Philippine,  766. 

Utah.— HoflPman  v.  Lewis  (1906)  31 
Utah,  179,  87  Pac.  167  (rule  not  ap- 
plied) ;  Christensen  v.  Christensen, 
ante,  641. 

Washington. — State  ex  rel.  Maltby 
V.  Superior  Ct.  (1893)  7  Wash.  223,  34 
Pac.  922. 

England. — Rex  v.  Justices  of  Wilts 
(1828)  8  Bam.  &  C.  380,  108  Eng.  Re- 
print, 1084»  6  L.  J.  Mag.  Cas.  97,  2 


Mann  &  R.  401;  Rex  v.  Justice  of 
Wiltshire  (1801)  1  East,  683, 102  Eng. 
Reprint,  264;  Reg.  v.  Justices  of  Car- 
narvonshire (1841)  1  Gale  &  D.  423. 

Canada.— Reg.  v.  Smith  (1874)  35 
U.  C.  Q.  B.  518. 

And  the  writ  will  lie  where  the 
court  strikes  a  demurrer  from  the  files 
under  the  erroneous  belief  that  a  de- 
murrer is  not  allowable  in  quo  -war- 
ranto proceedings.  State  ex  rel.  Un- 
ion Electric  Light  &  P.  Co.  v.  Grimm 
(1909)  220  Mo.  483,  119  S.  W.  626. 

In  State  ex  rel.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Smith  (1903)  172  Mo.  446, 
72  S.  W.  692,  the  court  said:  "The 
case  in  question  is  within  the  exclu- 
sive appellate  jurisdiction  of  the  Kan- 
sas city  court  of  appeals.  From  its 
judicial  determination  thereof  no  ap- 
peal lies  to  this  court,  And  the  writ 
of  mandamus  cannot  be  made  to  per- 
form the  functions  of  an  appeal.  Nev- 
ertheless, the  Constitution  provides 
that  this  court  'shall  have  superintend- 
ing control  over  the  courts  of  appeals 
by  mandamus/  [Const.  1884,  §  8,  as 
amended;  1  Rev.  Stat.  1899,  p.  94.] 
And  while,  under  the  power  conferred 
on  this  court  by  this  constitutional 
provision,  the  jurisdiction  of  the  court 
of  appeals  to  hear  and  determine  the 
case  cannot  be  invaded,  yet  the  pro- 
vision does  confer  the  power  and  af- 
ford the  means  by  which  this  court 
may  compel  that  court  to  exercise  its 
jurisdiction.  To  the  end  that  it  mi^rht 
properly  do  so,  the  court  of  appeals^ 
in  pursuance  of  the'  statute  authoriz- 
ing it  thereto,  adopted  and  promulgat- 
ed certain  rules  for  the  presentation 
of  causes  in  that  court  for  ita  hearing 
and  determination.  As  we  have  seen^ 
the  relator,  in  compliance  with  the 
statute  and  these  rules,  thus  presented 
its  case  to  that  court  for  its  hewing 
and  determination.  But  the  court  of 
appeals,  owing  to  an  erroneous  con- 
struction of  its  rules,  refused  to  hear 
and  determine  the  cause  thus  present- 
ed, and  dismissed  the  appeal.  Thereup- 
on, the  relator  invokes  the  exercise  of 
the  constitutional  power  of  this  court 
by  its  writ  of  mandamus,  not  to  invade 
the  jurisdiction  of  the  court  of  ap- 
peals, but  to  compel  that  court  to  ex* 
ercise  its  jurisdiction  by  hearinir  and 


ANNO.— MANDAMUS— ERRONEOUSLY  DISMISSED  APPEAL.      657 


determining  the  cause  of  which  it  had 
jurisdiction.  This  is  a  proper  exer- 
cise of  the  power  of  this  court,  and  a 
legitimate  use  to  which  the  writ  of 
mandamus  may  be  applied,  as  was 
ruled  in  State  ex  rel.  Bayha  v*  Philips 
(State  ex  rel.  Bayha  v.  Kansas  City 
Ct  of  Appeals)  (1888)  97  Mo.  881,  8 
LR.A.  476,  10  S.  W.  865,  in  which  case 
it  was  held,  after  an  exhaustive  re- 
view of  the  authorities  in  this  state 
and  elsewhere,  that,  where  a  court  of 
appeals  has  erroneously  dismissed  an 
appeal  in  consequence  of  error  in  a 
point  of  practice  in  such  court,  or  a 
misapprehension  of  its  own  rules, 
mandamus  will  lie  from  the  supreme 
court  to  correct  such  error;  and  in 
pursuance  of  such  ruling  a  peremptory 
writ  was  awarded,  commanding  the 
Kansas  city  court  of  appeals  to  rein- 
state a  cause  in  which  the  appeal  had 
been  dismissed  by  that  court.  The 
doctrine  of  this  case  has  since  re- 
ceived the  approval  of  this  court,  in 
State  ex  rel.  Kelleher  v.  St.  Louis  Pub- 
lic Schools  (1896)  134  Mo.  811,  812, 
56  Am.  St,  Rep.  503,  35  S.  W.  617.  The 
more  recent  case  of  State  ex  rel.  Mon- 
ett  Mill.  Co.  V.  Neville  (1900)  157  Mo. 
386,  51  L.R.A.  95,  57  S.  W.  1012,  is  in 
harmony  with  it,  and  it  has  received 
authoritative  sanction  elsewhere.  [19 
Am.  &  Eng.  Enc.  Law,  2d  ed.  385.] 
As  opposed  to  it,  the  case  of  State  ex 
rel.  Hyatt  v.  Smith  (1891)  105  Mo.  6, 
16  S.  W.  1052,  is  cited,  and  while  in 
the  opinion  in  that  case  there  are  dicta 
that  give  support  to  the  respondent's 
contention,  there  is  nothing  in  the 
facts  in  judgment  opposed  to  it.  The 
appeal  in  that  case  was  dismissed,  not 
on  any  point  of  practice  in  the  appel- 
late court,  but  because  the  appeal  was 
prematurely  taken  in  the  circuit  court. 
Mackey  v.  Hyatt  (1890)  42  Mo.  App. 
443.  Dicta  in  opinions,  to  be  properly 
understood,  must  be  read  in  the  light 
of  the  facts  adjudged,  to  which  they 
are  intended  to  apply,  and  in  cases 
like  this,  the  proceedings  in  the  cir- 
cuit court,  the  review  of  which  is  ex- 
clusively within  the  jurisdiction  of 
the  court  of  appeals,  must  not  be  con- 
founded with  the  proceedings  in- the 
appellate  court,  the  error  in  which  is 
sought  to  be  corrected.  The  other 
4  A.L.R.— 42. 


Missouri  cases  cited  (State  ex  rel. 
Kansas  City  v.  Field  (1891)  107  Meu 
445,  17  S.  W.  896,  and  State  ex  reL 
Walnut  Street  R.  Co.  v.  Neville  (1892) 
110  Mo.  345,  19  S.  W.  491)  are  not  in 
point.  After'  a  careful  consideration 
of  the  able  briefs  of  counsel,  and  of 
the  cases  therein  cited,  and  many  oth- 
ers, we  think  the  doctrine  stated  is 
well  supported  in  reason  and  author- 
ity, is  applicable  to  the  case  in  hand, 
and  that  we  are  not  warranted  upon 
any  considerations  of  convenience  or 
courtesy,  in  departing  from  it.'* 

In  Cavanaugh  v.  Wright  (1866)  2 
Nev.  166,  a  mandamus  was  sought  to 
compel  the  circuit  court  to  try  de  novo 
a  case  on  appeal  from  the  justice'^ 
court,  the  circuit  court  having  held 
that  it  had  no  power  to  so  try  the  case, 
and  haying  refused  to  do  so.  It  was 
held  that  the  circuit  court  had  the 
power  to  so  try  the  case,  and  it  was 
ordered  to  proceed  to  do  so.  But  here 
the  appeal  was  not  dismissed,  and 
other  Nevada  cases  not  in  point  here 
make  a  strong  point  of  this  fact  In 
Floral  Springs  Water  Co.  v.  Rives 
(1880)  14  Nev.  431,  supra,  the  same 
point  was  raised,  and  the  court 
seemed  to  approve  the  distinction  and 
approved  the  principle  so  far  as  it 
had  been  carried  in  the  Cavanaugh 
Case. 

I/.  Where  appeal  imm  dismissed  on 
ground  of  lack,  of  jurisdiction. 

In  many  of  the  cases  cited  above^ 
the  appeal  had  been  dismissed  upon 
the  ground  that  the  court  held  that  it 
lacked  jurisdiction.  Such  was  the  fact 
in  the  following  cases: 

United  States — Ex  parte  Parker 
(1887)  120  U.  S.  737,  30  L.  ed.  818,  7 
Sup.  Ct.  Rep.  767;  Re  Parker  (1889) 
131  U.  S.  221,  33  L.  ed.  123,  9  Sup. 
Ct.  Rep.  708  (see  also  Rose's  Notes  to 
these  cases). 

California.— Golden  Gate  Tile  Co.  v. 
Superior  Ct.  (1911)  159  Cal.  474,  114 
Pac.  978;  Peacock  v.  Superior  Ct. 
ri912)  163  Cal.'  701,  126  Pac.  976; 
Blake  v.  Superior  Ct.  (1911)  17  Cal. 
App.  51,  118  Pac.  448;  Widrin  v.  Su- 
perior Ct.  (1911)  17  Cal.  App.  93,  118 
Pac.  550. 

Florida.  —  Ex  parte  Henderson 
(1855)  6  Fla.  279;  Anderson  v.  Brown 
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(185JS)  6  Fla.  299;  State  ex  rel.  Duke 
V.  Wills  (1905)  49  Fla.  380,  38  So. 
289;  State  ex  rel.  Hopps  v.  Home 
(1918)  — .  Fla.  — ,  77  So.  672. 

Louisiana. — State  ex  rel.  Lacaze  v. 
Judges  of  Ct.  of  Appeals  (1890)  42 
La.  Ann.  1087,  8  So.  267 ;  State  ex  rel. 
Beauvais  y.  Judges  of  Fifth  Circuit 
Ct.  of  Appeals  (1896)  48  La.  Ann.  672, 
19  So.  617. 

Michigan. — People  ex  rel.  Comstock 
V.  Judge  of  Wayne  Circuit  Ct.  (1874) 
SO  Mich.  98. 

Missouri. — State  ex"  rel.  Title  Guar- 
anty &  T.  Co.  V.  Broaddus  (1908)  210 
Mo.  1,  108  S.  W.  544. 

Montana. — State  ex  rel.  Kellogg  v. 
District  Ct.  (1893)  13  Mont.  370,  34 
Pac-  298. 

Utah. — Ghristensen  v.  Christensen, 
;ante,  641. 

And  the  writ  has  been  issued  where 
the  appeal  had  been  erroneously  dis- 
missed on  the  ground  that,  since  no 
appeal  lies  from  a  judgment  by  con- 
fession, there  can  be  none  where  the 
judgment  is  pro  confesso.  Bain  v. 
Oliphant  (1909)  124  La.  583,  50  So. 
588. 

In  Ex  parte  Parker  (1887)  120  U.  S. 
737,  3Q  L.  ed.  818,  7  Sup.  Ct.  Rep.  767, 
the  court,  in  issuing  a  writ  of  manda- 
mus, said:  ''Although  the  supreme 
court  of  Washington  territory  ren- 
dered judgment  in  this  case  for  costs 
against  Parker,  the  appellant,  it  nev- 
ertheless dismissed  his  appeal  for 
want  of  jurisdiction  in  that  court  to 
entertain  it.  There  were  two  grounds 
alleged  in  the  motion  to  dismiss,  and 
in  the  opinion  of  the  court  giving  its 
reasons  for  granting  the  same,  on 
which  it  was  contended  and  decided 
that  Parker  had  failed  to  take  the 
necessary  preliminary  steps  to  trans- 
fer his  cause  from  the  district  court 
to  the  supreme  court  of  the  territory. 
It  was  adjudged  against  him  that  he 
had  not  complied  with  the  requisition 
of  the  law  prescribing  the  conditions 
precedent  to  perfecting  his  appeal. 
The  supreme  court  refused  to  hear 
the  cause  and  tq  decide  it  upon  its 
merits,  because  it  considered  that  the 
cause  was  not  lawfully  before  the 
court;  that  the  parties  were  not  in 
xourt  for  the  purposes  of  an  appeal. 


This  presents  a  case  for  the  exercise 
of  the  jurisdiction  of  this  court  in 
mandamus,  according  to  the  principles 
and  practice  applicable  thereto.  That 
writ  properly  lies  in  cases  where  the 
inferior  court  refuses  to  take  juris- 
diction where  by  law  it  ought  so  to 
do,  or  where,  having  obtained  juris- 
diction in  a  cause,  it  refuses  to  pro- 
ceed in  the  due  exercise  thereof;  but 
it  will  not  lie  to  correct  alleged  errors 
occurring  in  the  exercise  of  its  judi- 
cial discretion  within  its  jurisdiction. 
As  was  said  in  Ex  parte  Brown  (1886) 
116  U.  S.  401,  29  L.  ed.  676,  6  Sup.  Ct 
Rep.  587:  "Mandamus  lies  to  compel 
a  court  to  take  jurisdiction  in  a  prop- 
er case,  but  not  to  control  its  discre- 
tion while  acting  within  its  jurisdic- 
tion." In  that  case  the  motion  for  the 
writ  was  denied  because  the  court 
below,  having  entertained  jurisdiction 
of  the  cause,  had  dismissed  it  for  want 
of  due  prosecution.  That  is  to  say, 
because  errors  had  not  been  assigned 
in  accordance  with  the  rules  of  prac- 
tice applicable  to  the  form  of  the  ac- 
tion ;  although  the  statement  in  the  re- 
port does  not  sufficiently  recite  the 
facts  from  the  record  on  which  the 
opinion  is  based.  In  the  present  case, 
the  supreme  court  of  Washington  ter- 
ritory, on  consideration,  decided  that 
it  could  not  legally  exercise  jurisdic- 
tion upon  the  appeal  of  the  petitioner, 
Parker.  The  question  for  our  deter- 
mination is  whether  that  decision  was 
in  conformity  with  law." 

And  in  Re  Parker  (1889)  131  U.  S. 
221,  33  L.  ed.  123,  9  Sup.  Ct  Rep.  708, 
the  court,  in  issuing  a  mandamus  to 
compel  the  supreme  court  of  a  terri- 
tory to  reinstate  an  appeal  which  it 
had  dismissed  for  supposed  lack  of 
jurisdiction,  said :  'It  is  also  objected 
that  mandamus  is  not  the  proper  rem- 
edy for  the  petitioner,  under  the  deci- 
sion in  Ex  parte  Brown  (U.  S.)  supra. 
There  the  supreme  court  of  the  ter- 
ritory entertained  jurisdiction  of  the 
cause  which  was  brought  before  it  by 
appeal,  but  dismissed  it  for  want  of 
due  prosecution;  that  is  to  say,  be- 
cause errors  had  not  been  assigned  in 
accordance  with  rules  of  practice  ap- 
plicable to  the  form  of  the  action ;  and 
we  held  that  the  judgment  could  only 
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be  reviewed  here  on  writ  of  error  or 
appeal,  as  the  case  mifrht  be.  In  the 
case  before  it,  the  supreme  court  of 
the  territory  dismissed  the  appeal  be- 
cause not  properly  taken;  that  is,  be- 
cause the  cause  had  not  been  brousrht 
before  it  from  the  lower  court.  The 
distinction  in  the  two  cases  is  ob- 
vious: in  the  one,  the  court  below  had 
taken  jurisdiction  and  acted;  but  in 
the  present  ease  it  refused  to  take 
jurisdiction.  The  right  of  mandamus 
lies,  as  held  in  Ex  parte  Paiker  (1887) 
120  U.  S.  737,  30  L.  ed.  818,  7  Sup.  Ct. 
Rep.  767,  where  an  inferior  court  re- 
fuses to  take  jurisdiction  when  by 
law  it  ought  to  do  so,  or  where,  hav- 
ing obtained  jurisdiction,  it  refuses  to 
proceed  in  its  exercise.  It  does  not 
lie  to  corr^t  alleged  errors  in  the 
exercise  of  its  judicial  discretion.  Ex 
parte  Morgan  (1886)  114  U.  S.  174, 
29  L.  ed.  135,  5  Sup.  Gt  Rep.  825 ;  Ex 
parte  Chateaugay  Ore  &  Iron  Co.  128 
U.  S.  544,  557,  32  L.  ed.  508,  513,  9 
Sup.  Ct.  Rep.  150.' 


» 


///.  Mandamtis  denied. 

It  has  also  been  held,  under  some 
circumstances,  that  mandamus  will 
not  lie  to  compel  a  court  to  proceed 
with  the  cause  after  it  has  erroneous- 
ly dismissed  it  on  appeal. 

United  States. — Ex  parte  First  Nat 
Bank  (1913)  228  U.  S.  516,  57  L.  ed. 
946.  33  Sup.  Ct.  Rep.  591. 

Califomia.-rPeople  ex  rel.  Wheaton 
V.  Weston  (1865)  28  Cal.  639;  Lewis 
V.  Barclay  (1868)  35  Cal.  214;  Levy 
V.  Superior  Ct.  (1885)  66  Cal.  292,  5 
Pac.  353. 

Illinois. — ^People  ex  rel.  Sawyer  v. 
Garnett  (1889)  130  111.  340,  23  N.  E. 
331.  In  this  case  the  appeal  had  been 
dismissed  upon  the  court's  opinion 
that  the  statute  giving  the  appeal  was 
unconstitutional,  and  the  decision  ap- 
pears to  be  based  upon  the  theory  that 
mandamus  will  not  lie  unless  the  court 
refuses  to  take  jurisdiction  ab  initio. 

Kansas. — St.  Louis  &  S.  F.  R.  Co.  v. 
Shinn  (1898)  60  Kan.  Ill,  55  Pac.  346. 

Kentucky. — Goheen  v.  Myers  (1857) 
18  B.  Mon.  424. 

Michigan. — ^People  ex  rel.  Brower  v. 
Judge  of  Wayne  County  Ct.  (1860)  1 
Mich.  359;  Crittenden  t.  Reilly  (1893) 
97  Mich.  687,  67  N.  W.  92;  I>etroit,  Gk 


R.  &  W.  R.  Co.  V.  Eaton  Circuit  Judge 
(1901)  128  Mich.  496,  87  N.  W.  641; 
Lemon  v.  Oakland  Circuit  Judge 
(1905)  140.  Mich.  504,  103  N.  W.  848; 
Flint  V.  Genesee  Circuit  Judge  (1906) 
146  Mich.  439,  109  N.  W.  769. 

Missouri. — ^Blocker  v.  St.  Louis  Law 
Comr.  (1860)  30  Mo.  Ill;  State  ex  rel. 
Hyatt  V.  Smith  (1891)  106  Mo.  6,  16 
S.  W.  1052;  State  ex  rel.  Springfield 
Traction  Co.  v.  Broaddus  (1907)  207 
Mo.  107,  105  S.  W.  629  (practically 
overruled;  see  same  case,  infra); 
State  ex  rel.  South  St.  Joseph  Town 
Co.  v.  Mosman  (1906)  112  Mo.  App. 
640,  87  S.  W.  75. 

Nevada.^-State  ex  rel.  Treadway  v. 
Wright  (1868)  4  Nev.  119.  But  this, 
and  all  similar  Nevada  cases,  are  ex- 
pressly overruled  by  Floyd  v.  Sixth 
Judicial  Dist.  Ct.  (reported  herewith) 
ante,  646. 

New  York. —  People  ex  rel.  Doughty 
V.  Judges  of  Dutchess  C.  P.  (1839)  20 
Wend.  658;  Ex  parte  Ostrander  (1846) 
1  Denio,  679. 

Texas.— Emin  v.  Cohen  (1886)  63 
Tex.  482. 

Utah. — ^Kyrimes  v.  Kyrimes  (1914) 
45  Utah,  168,  143  Pac.  232. 

Washington* — State  ex  rel.  Mclntyre 
V.  Superior  Ct.  (1899)  21  Wash.  108,  67 
Pac.  362;  State  ex  rel.  Washington 
Dredging  &  Improv.  Co.  v.  Moore 
(1899)  21  Wash.  629,  69  Pac.  606. 

In  State  ex  rel.  Springfield  Traction 
Co.  V.  Broaddus  (1903)  207  Mo.  107, 
106  S.  W.  629,  where  the  court  of  ap- 
peals had  disposed  of  an  appeal  by 
holding  that  the  trial  court  was  cor- 
rect in  its  decision  that  the  record  did 
not  show  the  filing  of  a  bill  of  excep- 
tions although  it  did  show  an  attempt- 
ed authentication,  the  supreme  court 
said :  'Tlaintifl!,  however,  relies  upon 
State  ex  rel.  Bayha  v.  Philips  (State 
ex  rel.  Bayha  v.  Kansas  City  Ct.  of 
Appeals)  (1888)  97  Ho.  881,  3  L.R.A. 
476,  10  S.  W.  856;  State  ex  rel.  Chi- 
cago R.  I.  &.  P.  R.  Co.  V.  Smith  (1903) 
172  Me.  446,  72  S.  W.  692;  State  ex  rel. 
Stanberry  v.  Smith  (1903)  172  Mo.  618, 
73  S.  W.  134,  and  State  ex  rel.  Priddy 
v.  Gibson  (1904)  184  Mo.  607,  83  S.  W. 
472,  as  sustaining  its  contention  that  a 
peremptory  mandamus  should  issue  in 
this  case.    The  ease  first  cited  was  an 
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original  proceeding  by  mandamus  in 
this  court,  by  which  it  was  sought  to 
compel  the  Kansas  city  court  of  ap- 
peals to  reinstate  a  cause  which  it 
had  refused  to  hear  and  determine, 
and  had  stricken  from  its  docket.  The 
next  two  cases  were  of  a  similar  char- 
acter. The  case  last  cited  was  an 
original  proceeding  in  this  court,  by 
mandamus  to  compel  a  circuit  judge 
to  sign  a  bill  of  exemptions.  A 
peremptory  writ  of  mandamus  was 
awarded  in  each  of  these  cases.  But 
there  is  a  very  marked  distinction  to 
be  drawn  between  those  cases  and  the 
one  at  bar.  In  each  of  those  cases  the 
court  refused  to  proceed  with  or  to 
entertain  jurisdiction  of  the  cause,  but 
dismissed  it,  while  in  the  case  at  bar 
the  court  of  appeals  did  entertain  ju- 
risdiction of  the  case  in  question  and 
heard  it,  and  rendered  a  written  opin- 
ion therein,  affirming  the  judgment  of 
the  trial  court.  The  dismissals  were 
nothing  more  nor  less  than  refusals 
to  entertain  jurisdiction  of  and  hear 
the  cases,  and  mandamus  was  clearly 
the  proper  remedy;  but  in  this  case 
the  court  pursued  exactly  the  oppo- 
site course — heard  the  cause,  and  ren- 
dered judgment.  The  case  of  State  ex 
rel.  Priddy  v.  Gibson  (Mo.)  supra,  has 
no  bearing  whatsoever  upon  this  case. 
The  case  at  bar  went  to  the  court  of 
appeals  in  due  course  of  procedure, 
and  the  court  took  cognizance  thereof. 
The  first  questions  for  the  considera* 
tion  of  that  court  were  those  presented 
by  the  record,  which  involved  the  con- 
sideration of  the  bill  of  exceptions 
and  its  authenticity,  and  the  judgment 
in  that  respect  called  for  the  deliber- 
ation of  the  court  as  much  as  did  any 
other  question  involved  in  the  case. 
It  was  a  necessary  step  in  the  case,  and 
the  ruling  of  the  court  should  not  be 
interfered  with.  Within  the  limits  of 
its  constitutional  authority,  the  court 
of  appeals  has  the  same  authority  to 
hear  and  determine  questions  of  law 
which  the  particular  case  before  it  in- 
volves as  has  any  other  court  in  this 
state  over  which  it  may  have  juris- 
diction. If  the  court  of  appeals  de- 
termines judicially,  even  though  it 
may  be  erroneously,  a  legal  proposi- 
tion involved  in  a  case  over  which  it 


has  jurisdiction,  it  is  not  for  this 
court  to  review  its  ruling  by  manda- 
mus. State  ex  rel.  Hyatt  v.  Smith 
(1891)  105  Mo.  6,  16  S.  W.  1052. 

But  in  State  ex  rel.  Modern  Wood- 
men V.  Broaddus  (1911)  239  Mo.  359, 
143  S.  W.  455,  the  court  said:  ''The 
case  of  State  ex  rel.  Springfield  Trac- 
tion Co.  V.  Broaddus  (1907)  267  Mo. 
107,  105  S.  W.  629,  is  cited  by  respond- 
ents to  sustain  their  contention  on  this 
point.  The  majority  opinion  of  this 
court  in  that  case  does  sustain  the 
contention  of  respondents  on  this 
point,  but  it  is  not  the  last  and  con- 
trolling opinion  of  this  court  on  the 
poiat  in  controversy.  In  the  case  of 
State  ex  rel.  Title  Guaranty  &  T.  Co. 
V.  Broaddus  (1908)  210  Mo.  1,  108  S. 
W.  544,  the  respondents  had  errone- 
ously adjudged  an  affidavit  of  appeal 
insufficient,  and  thereupon  dismissed 
the  appeal;  and  we  directed  them  to 
reinstate  the  case  and  hear  said  ap- 
peal. That  case,  in  legal  effect,  was 
almost  precisely  like  the  case  at  bar. 
The  preparation  and  filing  of  a  proper 
affidavit  for  appeal  in  that  case  was 
only  a  necessary  preliminary  to  obtain 
a  review  by  appeal  of  the  alleged  er- 
rors of  the  trial  court;  and,  in  the 
case  at  bar,  the  preparation,  settling 
and  filing  of  a  proper  bill  of  excep- 
tions, and  the  printing  of  a  proper  ab- 
stract of  the  record,  were  only  matters 
preliminary  and  necessary  to  secure 
a  review  by  appeal  of  the  alleged  er- 
rors of  the  trial  court  noted  in  the  bill 
of  exceptions." 

In  People  ex  rel.  Doughty  v.  Judges 
of  Dutchess  C.  P.  (1889)  20  Wend.  (N. 
Y.)  658,  the  court  said :  "It  is  not  to 
be  denied  that  there  had  been  a  grad- 
ual departure  in  this  state  from  the 
old  law  on  this  subject,  until  this 
court  had,  in  one  instance  at  least, 
exercised  a  jurisdiction  by  mandamus 
as  large  as  that  which  we  now  decline. 
But  we  stand  corrected  by  the  decision 
of  the  court  of  last  resort,  in  the  case 
of  Judges  of  Oneida  C.  P.  v.  People 
(1887)  18  Wend.  (N.  Y.)  79.  As  we 
understand  that  decision,  taken  in  con- 
nection with  the  resolution  adopted  by 
the  court,  we  have  no  jurisdiction  by 
mandamus  to  review  the  decision  of  a 
subordinate  court  in  a  niatter  of  which 
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it  had  judicial  cognizance.     Of  this 
doctrine  we  do  not  complain.    On  the 
contrary,  I  will  mention  by  way  of  con- 
firmation a  few  authorities  in  addition 
to  those  cited  by  Mr.  Senator  Tracy 
in  his  opinion.    In  Chase  v.  Blackstone 
Canal  Co.    (1880)    10  Pick.    (MassO 
244,  the  court  refused  to  issue  a  man- 
damus to  an  inferior  tribunal,  which 
had  acted  in  a  judicial  capacity  upon 
a  question  properly  before  it.     They 
said,  the  writ  lies  either  to  compel  the 
performance  of  ministerial  acts,  or  is 
addressed  to  subordinate  judicial  tri- 
bunals requiring  them  to  exercise  their 
functions  and  render  some  judgment 
in  cases  before  them,  when  otherwise 
there  would  be  a  failure  of  justice 
from  a  delay  or  refusal  to  act.    But 
when  the  act  to  be  done  is  judicial  or 
discretionary,  this  court  will  not  di- 
rect what  decision  shall  be  made.   And 
they  referred  with  approbation  to  the 
case  of  United   States   v.   Lawrence 
(1796)  3  Dall.  (U.  S.)  42,  1  L.  ed.  502, 
where  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  they 
could  Dot  interpose  by  mandamus  to 
compel  a  district  judge  to  decide  ac- 
cording to  the  dictates  of  any  judg- 
ment but  his  own.     In  the  case.  Re 
Strong  (1838)  20  Pick.  (Mass.)  484» 
Morton,  J.,  said  this  high  judicial  writ 
not  only  lies  to  ministerial,  but  to  ju- 
dicial, officers.    In  the  former  case,  it 
contains  a  mandate  to  do  a  specific 
act,  but  in  the  latter,  only  to  adju- 
dicate— to  exercise  a  discretion  upon 
a  particular   subject.     In   £2x  parte 
Hoyt  (1839)   13  Pet.   (U.  S.)  279,  10 
L.  ed.  161,  the  district  court  had  made 
an  order  in  relation  to  the  custody  of 
certain  goods  which  had  been  seized 
by  the    collector,    and    the    supreme 
court  refused  a  mandamus  to  compel 
the  district  court  to  vacate  its  order. 
Mr.  J.  Story,  who  delivered  the  opin- 
ion, said  the  application  was  not  war- 
ranted by  the  principles  and  usages 
of  law — that  it  was  neither  more  nor 
l€8s  than  an  application  for  an  order 
to  reverse  the  solemn  judgment  of  the 
district  judge  in  a  matter  clearly  with- 
in the  jurisdiction  of  the  court,  and 
to  substitute    another    order    in    its 
stead.    He  added:     It  has  been  re- 
peatedly declared  by  this  court  that 


it  will  not,  by  mandamus,  direct  a 
judge  what  judgment  to  enter  in  a 
suit,  but  will  only  require  him  to  pro- 
ceed to  render  judgment.'  The  same 
learned  court  made  a  similar  decision 
in  Ex  parte  Whitney,  13  Pet.  (U.  S.) 
404,  10  L.  ed.  221.  They  said:  'A 
writ  of  mandamus  is  not  the  appropri- 
ate remedy  for  any  orders  which  may 
be  made  in  a  cause  by  a  judge  in  the 
exercise  of  his  authority,  although 
they  may  seem  to  bear  harshly  or  op- 
pressively upon  the  party.'  The  case 
of  Rex  V.  Justices  of  Monmouthshire 
(1825)  7  Dowl.  &  R.  (Eng.).334,  is 
much  like  the  one  at  bar.  The  court  of 
sessions  had  quashed  an  appeal,  and  a 
motion  for  a  mandamus  was  denied  by 
the  King's  bench.  Abbott,  Ch.  J.,  said : 
'Where  the  sessions  forbear  to  give 
any  judgment  at  all,  this  court  will 
interpose  to  compel  them  to  go  on  and 
pronounce  judgment;  but  where  they 
have  actually  given  judgment,  even 
under  a  mistake  of  law,  this  court  has 
never  yet  interposed  to  disturb  their 
decision.'  He  added:  'If  we  were  to 
grant  this  application,  we  should  be 
opening  a  door  to  continued  litigation 
and  enormous  expense,  in  every  case 
where  the  propriety  of  the  decision 
of  the  sessions  might  be  questioned, 
either  on  the  ground  of  mistake  in  law 
or  fact.  There  seems  to  be  no  authori- 
ty for  such  a  proceeding,  and,  as  our 
predecessors  have  not  recognized  its 
propriety,  we  are  certainly  not  dis- 
posed to  take  a  step  which  is  so  preg- 
nant with  mischievous  consequences.' 
And  Bayley,  J.,  said:  'The  sessions 
having  decided  the  case,  and  quashed 
the  order,  we  are  not  at  liberty  to  con- 
sider whether  they  have  done  right  or 
wrong.'  Rex  v.  Justices  of  Wilts,  2 
Ghitty  (Eng.)  267,  there  was  a  mo- 
tion for  a  mandamus  to  dismiss  an  ap- 
peal, on  the  ground  that  the  sessions 
had  decided  wrongfully;  but  the  ap- 
plication was  refused;  and  when  the 
court  was  pressed  with  the  argument 
that  the  party  had  no  other  remedy, 
it  was  answered  by  Bayley,  J.,  that 
'there  are  many  cases  in  which  there 
is  no  other  remedy  against  the  ses- 
sions, where  we  should  not  interfere.' 
Rex  V.  Justices  of  Cambridgeshire 
(1822)  1  Dowl.  &  R.  (Eng.)  325,  pro- 
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ceeded  on  the  same  principle.  In 
Squier  v.  Gale  (1821)  6  N.  J.  L.  156, 
the  supreme  court  of  New  Jersey  held 
that  a  mandamus  would  lie  to  an  in- 
ferior court  to  command  them  to  pro- 
ceed to  judgment,  but  not  to  command 
them  to  proceed  to  any  particular 
judgment.  Roberts  v.  Holsworth 
(1828)  10  N.  J.  L.  57,  Hankins  v. 
Bennet  (1830)  12  N.  J.  L.  179,  and 
County  Ct.  v.  Daniel  (1812)  2  Bibb 
(Ky.)  573,  are  to  the  same  effect." 

In  Ewin  v.  Cohen  (1885)  63  Tex, 
482,  the  court  said:  "The  county 
court,  in  this  case,  had  passed  upon 
the  sufficiency  of  the  appeal  bond 
made  by  Cohen.  It  had  taken  into 
consideration  the  question  as  to 
whether  or  not  the  bond  was  made 
payable  to  the  proper  obligee.  In  or- 
der to  determine  this  question,  accord- 
ing to  the  appellee's  own  argument,  it 
was  necessary  for  the  judge  to  as- 
certain to  whom  the  city  ordinances 
required  the  instrument  to  be  made 
payable.  Finding  that  they  named 
the  city  as  the  obligee,  he  had  then  to 
examine  as  to  whether,  under  the  Con- 
stitution and  laws  of  the  state,  a  bond 
payable  to  the  state  of  Texas  could  be 
sustained.  If  his  conclusion  as  to  the 
payee  of  the  bond  was  unfavorable 
to  Cohen,  he  had  then  to  pass  upon 
the  question  of  Cohen's  right  to  the 
appeal  without  a  bond,  having  given 
due  notice  of  appeal.  All  these  points 
he  decided  adversely  to  Cohen,  who 
then  sought  and  obtained  the  judg- 
ment of  the  district  court  that  the 
county  judge  was  wrong  in  his  con- 
clusions, and  must  reverse  his  judg- 
ment dismissing  the  appeal.  And  now 
that  the  cause  is  before  this  court,  we 
are  asked  to  examine  into  all  these 
questions  of  constitutional  and  statute 
law,  and,  if  we  agree  with  the  district 
judge,  that  we  compel  the  county  court 
to  receive  a  bond  which,  in  its  opinion, 
is  void  under  the  laws  of  the  state. 
How  we  can  do  this,  or  how  the  dis- 
trict court  could  do  it,  without  con- 
trolling or  revising  the  judicial  discre- 
tion of  the  county  judge,  we  are  unable 
to  see.  The  appellee  contends  that  the 
district  court  was  merely  compelling 
the  performance  of  a  preliminary  act. 
Be  it  so;  yet  we  know  of  no  rule  of  law 


that  places  the  judicial  discretion  of 
one  court  upon  a  preliminary  question 
within  the  control  of  another,  though 
it  may  be  of  superior  jurisdiction.  It 
is  not  the  point  at  which  the  proceed- 
ings may  have  arrived  that  governs 
the  right  to  the  mandamus.  It  is  the 
nature  of  the  question  upon  which  the 
court  is  called  to  pass,  and  the  char- 
acter of  judgment  it  must  render.  A 
judgment  dismissing  a  cause  for  want 
of  a  sufficient  appeal  bond  is  a  final 
disposition  of  the  cause  in  the  court 
rendering  it,  and  in  the  present  case 
involved  as  intricate  questions  of 
law,  probably,  as  would  have  arisen 
upon  a  final  trial  of  the  cause  upon 
the  law  and  the  facts.  The  fact  that 
the  appellee  here  had  no  other  remedy 
does  not  entitle  him  to  that  of  manda- 
mus. It  is  well  settled  that  whilst 
mandamus  issues  only  when  the  ag- 
grieved party  has  no  other  adequate 
remedy,  the  converse  of  the  proposi- 
tion is  not  true,  that  when  he  has  no 
other  remedy  he  may  resort  to  •  the 
writ  of  mandamus.  Similar  questions 
upon  the  law  of  mandamus,  and  in- 
deed the  identical  question  presented 
by  this  appeal,  have  been  before  other 
courts,  and  have,  perhaps  without  ex- 
ception, been  decided  against  the  right 
to  make  use  of  the  writ  in  such  cases. 
And  the  writ  is  refused,  though  it  be 
evident  to  the  superior  court  that  the 
judgment  of  the  inferior  court  was 
wrong.  People  ex  rel.  Brower  v.  Judge 
of  Wayne  County  Ct.  (1850)  1  Mich. 
359 ;  Judges  of  Oneida  C.  P.  v.  People 
(1837)  18  Wend.  (N.  Y.)  79;  Ex  parte 
Newman  (1872)  14  Wall.  (U.  S.)  152, 
20  L.  ed.  877;  State  ex  rel.  Treadway 
V.  Wright  (1868)  4  Nev.  119;  People 
ex  rel.  Doughty  v.  Judges  of  Dutchess 
C.  P.  (1839)  20  Wend.  (N.  Y.)  688; 
People  ex  rel.  Wheaton  v.  Weston 
(1865)  28  Cal.  639;  Carpenter  v.  Bris- 
tol County  (1838)  21  Pick.  (Mass,) 
258." 

In  State  ex  rel.  Mclntyre  v.  Superior 
Ct.  (1899)  21  Wash.  108,  57  Pac.  352, 
it  was  held  that  if  the  amount  in  con- 
troversy was  too  small  to  give  the  su- 
preme court  jurisdiction  on  appeal,  it 
could  have  no  jurisdiction  to  issue 
mandamus;  and  if  the  amount  was 
large   enough   for  that  purpose,  the 
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fact  that  complainant  had  an  adequate 
remedy  by  appeal  would  prevent  man- 
damus from  being  issued. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Shinn 
(1898)  60  Kan.  Ill,  55  Pac.  346,  supra, 
the  ground^  of  dismissal  was  the 
amount  of  the  bond  for  the  appeal, 
and  the  holding  was  that  the  dismiss- 
al of  the  appeal  was  a  judicial  act. 
The  same  ground  for  the  holding  was 
given  in  Goheen  v.  Myers  (1857)  18  B. 
Men.  (Ky.)  424,  where  the  appeal  had 
been  dismissed  for  supposed  want  of 
jurisdiction.  It  was  also  pointed  out 
that  complainant  had  another  remedy. 

And  the  writ  has  been  denied  where 
the  court  had  determined  either  the 
merits  of  the  question  involved  or 
that  the  appellant  has  failed  to  com- 
ply with  the  prescribed  forms  of  law. 
State  ex  rel.  Hyatt  v.  Smith  (1891) 
105  Mo.  6,  16  S.  W.  1052. 

On  the  same  ground,  the  writ  to 
compel  the  reinstatement  of  the  ap- 
peal was  denied  in  Lewis  v.  Barclay 
(1868)  35  Cal!  213,  where  the  appeal 
had  been  dismissed  on  the  ground  that 


it  was  taken  upon  questions  of  law 
alone,  and  it  was  not  accompanied  by 
a  statement.  But  the  case  seems  to  be 
overruled  in  Peacock  v.  Superior  Ct. 
(1912)  163  CaL  701,  126  Pac.  976. 

It  has  been  held  that  mandamus  will 
not  lie  to  compel  a  court  to  act,  where 
it  has  erroneously  dismissed  an  ap- 
peal for  lack  of  a  government 
stamp,  which  the  court  believed  was 
required  by  act  of  Congress.  People 
ex  rel.  Wheaton  v.  Weston  (1865)  28 
Cal.  689.  The  writ  was  denied  upon 
the  theory  that,  after  a  court  has  acted 
judicially,  it  cannot  be  compelled  ta 
act  differently. 

In  Levy  v.  Superior  Ct.  66  CaL  292, 
5  Pac.  353,  supra,  the  writ  was  de- 
nied on  the  ground  that  its  issue  would 
not  annul  the  order  dismissing  the  ap- 
peal, but  would  simply  ignore  it,  and 
the  court  suggested  that  certiorari  to 
annul  the  order  is  the  proper  remedy, 
where  the  appeal  had  been  dismissed 
upon  the  erroneous  holding  that  the 
undertaking  for  the  appeal  was  insuffi- 
cient. J.  W.  M. 


J.  N.  ROGERS 

V. 

F.  L.  DOCKSTADER  et  al,  Appts. 


Kannas  Supreme  Court -^  July  5,  1913, 
(90  Kan.  189,  133  Pac.  717.) 

# 

Landlord  and  tenant  —  surrender  of  written  lease. 

A  written  lease  for  a  term  of  years  may  be  surrendered  by  agreement 
of  the  parties  thereto,  without  the  execution  and  acceptance  of  a  release 
in  writing.  If  the  facts  and  circumstances  show  a  mutual  understanding 
and  agreement  to  terminate  the  relation  of  landlord  and  tenant,  a  sur- 
render of  possession  by  the  latter,  and  the  recognition  of  another  tenant 
by  the  former,  such  lease  will  be  deemed  to  have  been  "surrendered." 

[See  note  on  this  question  beginning  on  page  666.] 

Headnote  by  West,  J. 


Appeal  by  defendants  from  a  judgrnent  of  the  District  Court  for  Marion 
County  in  plaintiff's  favor  in  an  action  brought  to  recover  rent  alleged  to 
be  due  under  the  terms  of  a  written  lease.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Dean  &  Williams  for  appel- 
lants. 

Mr.  H.  S.  Martin  for  appellee. 

West,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  to  recover  rent, 
claimed  to  be  due  by  the  terms  of  a 
written  lease.  Neither  the  abstract 
nor  the  transcript  for  which  we 
have  sent  sets  out  the  lease,  but  it 
is  stated  in  the  brief  of  the  appel- 
lee that  it  was  a  long-time  written 
lease,  containing  an  agreement  to 
pay  $50  a  year  and  all  taxes  and 
assessments  of  whatsoever  kind  or 
nature,  whether  general  or  special, 
which  might  be  levied  against  the 
real  estate.  It  appears  that  the 
lease  was  made  to  the  defendant 
Goff ,  who,  after  occupying  the  land 
about  two  months,  sold  the  livery 
barn  upon  the  property  to  the  de- 
fendant Dockstader.  Goff  testified 
that  after  he  sold  to  Dockstader  he 
saw  the  plaintiff  and  asked  him  if  it 
would  be  all  right  to  sell  and  was 
told  that  it  would ;  that  he  then  set- 
tled for  the  rent  up  to  the  1st  of 
July,  and  told  the  plaintiff  he  would 
have  to  look  to  Dockstader  for  the 
rent,  to  which  the  plaintiff  replied : 
"All  right."  Dockstader  testified 
that  when  he  was  buying  the  liv- 
ery barn  he  asked  Goff  wl^at  kind 
of  a  lease  he  had  on  Dr.  Rogers's 
lots,  and  was  told  that  he  had  none. 
That  after  he  bought  he  saw  the 
plaintiff,  and  said :  "What  about  this 
lot,  what  are  you  going  to  charge 
me  for  it?"  And  that  the  plaintiff 
replied:  "Fifty  dollars  a  year  and 
taxes."  That  he  paid  the  taxes  in 
1909  and  boarded  the  plaintiff's 
horse,  and  when  he  went  to  pay  the 
taxes  for  1910  he  found  the  tax  was 
$246  and  some  cents,  of  which  it 
appears  that  $238.97  was  sidewalk 
tax  and  $7.72  sewer  tax. 

From  the  transcript  we  learn 
that  plaintiff  testified  as  follows: 

Q.  It  was  at  that  time,  was  it. 
Doctor,  that  Mr.  Goff  came  to  you 
and  told  you  he  had  sold  the  barn 
to  Dockstader,  and  he  figured  up 
with  you  the  amount  that  was  be- 


tween you,  and  you  paid  him  some 
money  ? 

A.  I  think  so. 

On  cross-examination,  Goff  testi- 
fied : 

In  regard  to  that  lease,  I  says: 
"Now  I  have  settled  up  with  you 
until  the  1st  day  of  July.  You  are 
to  look  to  Dr.  Dockstader  for  your 
rent."    He  said  he  would. 

Q.  That  was  all  he  said,  was  it? 

A.  Yes,  sir ;  that  was  about  all  he 
said  that  I  remember  of. 

Q.  You  are  sure  that  is  all  he 
said? 

A.  Yes,  sir. 

He  further  testified  that  since 
that  time  the  plaintiff  had  never 
said  anything  to  him  in  regard  to 
the  rent  or  made  any  demand  upon 
him.  Dockstader  testified  that  the 
board  bill  for  the  plaintiff's  horse 
amounted  to  about  $151;  that  he 
also  paid  the  taxes  for  1909  and  of- 
fered to  pay  the  taxes  for  1910,  ex- 
cept the  special  assessments.  Plain- 
tiff denied  that  he  had  any  agree- 
ment whatever  with  Goff  to  release 
him  from  his  written  lease,  and  de- 
nied the  recollection  of  any  talk 
with  Dockstader,  except  that .  the 
latter  at  one  time  asked  him  some- 
thing about  the  lease.  By  consult- 
ing the  defendants'  brief  we  learn 
that  the  court  instructed  the  jury 
that  as  to  the  defendant  Groff  there 
was  no  evidence  offered  that  would 
relieve  him  from  liability  for  what- 
ever rent  was  due  and  unpaid  upon 
the  lease  in  question ;  that  his  testi- 
mony to  the  effect  that  he  made  an 
oral  or  verbal  agreement  with  the 
plaintiff  from  which  he  was  to  be 
released  was  not  binding  in  law, 
and,  even  if  such  oral  releate  was 
attempted  to  be  made,  Goff  would 
still  be  liable  for  any  rent  vfhich 
was  still  due  and  not  paid  upon  the 
lease;  that  to  be  relieved  by  the 
lessee  the  release  must  be  in  writ- 
ing, and  the  verdict  should  be  for 
the  plaintiff  against  Goff  for  the 
amount  of  rent,  including  the  taxes 
assessed  and  levied  against  the 
property.  It  also  appears  from  tiie 
same  document  that  the  court  re- 
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fused  an  instruction  to  the  effect 
that,  if  Dockstader  was  in  posses- 
sion under  a  verbal  agreement  to 
pay  a  stated  sum  and  the  tax  as  an- 
nual rent,  special  assessments  for 
improvements  upon  the  premises 
are  not  taxes.  It  is  also  stated  that 
the  jury  returned  a  verdict  for  the 
plaintiff,  but  for  what  sum  and 
against  whom  we  are  not  advised. 

As  nearly  as  we  can  ascertain 
from  these  various  sources,  it  would 
seem  that  the  question  presented  is 
whether  or  not  a  lease  for  a  term  of 
years  can  be  surrendered  otherwise 
than  by  a  release  in  writing.  In 
Weiner  v.  Baldwin,  9  Kan.  App. 
772,  59  Pac.  40,  an  instruction  that 
the  agreement  to  surrender  a  lease 
need  not  be  in  writing  was  ap- 
proved. 

"A  surrender,  as  the  term  is  used 
in  the  law  of  landlord  and  tenant,  is 
the  yielding  up  of  the  estate  to  the 
landlord,  so  that  the  leasehold  inter- 
est becomes  extinct  by  mutual 
agreement  between  the  paji;ies.  The 
rescission  of  a  lease,  when  by  ex- 
press words,  is  called  an  express 
surrender  or  a  surrender  in  fact; 
and  when  by  acts  so  irreconcilable 
to  a  continuance  of  the  tenure  as  to 
imply  the  same  thing,  it  is  called 
a  surrencier  by  operation  of  law.*' 
24  Cyc.  1366. 

"While  the  definitions  of  what 
constitutes  a  surrender  by  opera- 
tion of  law  differ  somewhat  in  the 
language  used,  the  rule  may  safely 
be  said  to  be  that  a  surrender  is 
created  by  operation  of  law  when 
the  parties  to  a  lease  do  some  act 
80  inconsistent  with  the  subsisting 
relation  of  landlord  and  tenant  as 
to  imply  that  they  have  both  agreed 
to  consider  the  surrender  as  made." 
24  Cyc.  1867. 

"Where  a  landlord  grants  a  new 
lease  to  a  stranger,  with  the  assent 
of  the  tenant,  during  the  existence 
of  an  outstanding  -lease,  and  the 
tenant  gives  up  his  own  possession 
to  the  stranger,  who  thereafter 
pays  rent,  or  where  in  any  other 
way  a  new  tenant  is,  by  agreement 
of  the  tenant  and  the  landlord,  sub- 
stituted and  accepted  in  place  of 


the  old,  there  is  a  surrender  by 
operation  of  law.  It  is  immaterial 
that  the  old  lease  is  not  canceled, 
or  that  the  original  lessee  signs  the 
new  lease  as  surety/'    24  Cyc.  1370. 

"An  express  agreement  to  accept 
the  premises  need  not  be  shown,  but 
the  landlord's  consent  may  be  im- 
plied from  circumstances  and  from 
the  act  of  the  parties.  There  must, 
however,  be  some  unequivocal  act 
on  the  part  of  the  landlord,  which 
unmistakably  evince's  an  intention 
on  his  part  to  terminate  the  lease 
and  the  relationship  of  landlord  and 
tenant."  24  Cyc.  1373;  Taylor, 
Land,  &  T.  9th  ed.  §§  509,  514,  575. 

It  must  be  true  upon  principle 
that  when,  prior  to  the  expiration 
of  a  written  lease,  the  landlord  and 
tenant  agree  to  terminate  the  re- 
lation, and  possession  of  the  prem- 
ises is  surrendered  up  by  the  ten- 
ant to  the  landlord,  who  lets  to  an- 
other, and  agrees  to  and  does  look 
to  such  other  for  the  rent,  the  same 
result  is  effected  as 
by  a  written  release  t  "a.n?I  *" 

and  acceptance.  ^.'Vittrn^iewe. 
Section  5  of  the 
Frauds  ?ind  Perjdry  Act  of  General 
Statute  of  1909,  §  3837,  is  referred 
to.  This  provides  that  no  lease,  es- 
tates, or  interests  of,  in,  or  out  of 
lands,  exceeding  one  year  in  dura- 
tion, shall  be  assigned  or  granted 
unless  by  deed  or  note  in  writing, 
etc.  The  succeeding  section,  pre- 
scribing that  any  contract  for  the 
sale  of  lands  or  any  interest  in  or 
coi\ceming  them  must  be  in  writ- 
ing, is  also  referred  to,  but  the 
manifest  application  of  these  sec- 
tions is  to  grants  of  interest  rather 
than  to  a  surrender  of  an  interest 
already  granted.  But  even  if  di- 
rectly applicable,  still  the  law  would 
not  permit  the  landlord,  after  hav- 
ing settled  in  full  and  accepted  a 
surrender  of  the  possession  of  the 
premises  and  assumed  full  domin- 
ion and  control  by  reletting  to  an- 
other, to  claim  the  aid  of  a  court  to 
disregard  such  acceptance  and  rec- 
ognition on  his  part  and  still  hold 
the  lessee  for  rent  for  which  the 
landlord  had  agreed  to  look  to  an- 
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other.  In  Northrop  v.  Andrews,  39 
Kan.  567,  569,  18  Pac.  510,  cited 
by  the  plaintiff,  it  was  said  in  the 
opinion  (p.  569)  that  land  cannot 
be  conveyed  by  parol,  and  that  a^ 
person  cannot  devest  himself  of  any 
interest  therein  by  the  mere  use  of 
oral  declarations,  which,  of  course, 
is  a  correct  statement  of  the  law. 
The  language  quoted  in  Durham  v. 
Hadley,  47  Kan.  80,  27  Pac.  105, 
from  the  decision  in  O'Neill  v. 
Douthitt,  40  Kkn.  689,  20  Pac.  493, 
to  the  effect  that  everjrthing  affect- 
ing real  estate  must  be  in  writing, 
was  used  with  reference  to  an  at- 
tempted release  of  a  mortgage  by 
one  not  shown  to  have  authority  to 
release  it.  In  Engstrom  v.  Tyler, 
46  Kan.  317,  26  Pac.  735,  it  was 
held  to  be  a  good  defense  to  an  ac- 
tion for  rent  that  during  the  term 
ef  the  lease  the  landlord  entered 
and  took  possession,  and  leased  to 
various  parties,  and  collected  and 
retained  the  rent.  It  is  true  that 
if  the  plaintiff  merely  acquiesced 
in  a  change  of  tenant  without  an 
agreement  to  accept  him  in  lieu  of 
the  lessee,  and  without  any  agree- 
ment or  understanding  to  termi- 
nate the  latter's  tenancy,  he  would 
be  entitled  to  recover  upon  his  lease. 
Bonetti  v.  Treat,  91  Cal.  223,  14 
L.R.A.  151,  27  Pac.  612. 

As  we  are  not  advised  whether 
or  not  the  jury  included  the  special 
assessments  in  the  amounts  of  their 
verdict,  we  are  unable  to  say  that 


the  refusal  of  the  requested  instruc- 
tion touching  the  definition  of  the 
word  "taxes"  was  prejudicial. 
While,  as  ordinarily  used  in  the 
statutes,  taxes  are  not  special  as- 
sessments, or  vice  versa,  still  the 
use  of  the  word  "taxes"  in  a  con- 
tract may  call  for  a  meaning  to  be 
determined  by  the  terms  of  the  in- 
strument and  by  the  circumstances 
surrounding  the  transaction.  Chi- 
cago G.  W.  R.  Co.  V.  Kansas  City  N. 
W.  R.  Co.  75  Kan.  167,  88  Pac.  1085, 
12  Ann.  Cas.  588. 

The  instruction  that  there  was  no 
evidence  offered  that  would  relieve 
Goff  from  liability,  and  that  the 
verbal  agreement  testified  to  by 
him  would  not  be  binding  in  law, 
and  that  a  release  could  only  be  had 
by  a  written  instrument,  was  in- 
correct, and  testimony  touching  the 
transaction  between  the  parties 
should  all  have  been  considered  for 
the  purpose  of  ascertaining  wheth- 
er or  not  the  relationship  of  land- 
lord and  tenant  was,  by  mutual 
agreement,  terminated. 

We  have  been  embarrassed  by 
the  lack  of  information  as  to  what 
was  really  done  in  the  court  below, 
but  from  such  means  as  we  have 
been  able  to  obtain  we  reach  the 
conclusion  that  the  instruction  re- 
ferred to  was  erroneous. 

The  judgment  is  therefore  re- 
versed, and  the  cause  remanded  for 
further  proceedings  i?i  accordance 
herewith. 


ANflOTATION. 
Surrender  of  a  vfritten  lease  by  paroL 


I.  Introduction,  666. 
II.  Greneral  rule: 

a.  In  general,    667. 

b.  Lease  not  required  to  be  in  writ- 

ing,   671. 

c.  Unexpired  term  less  than  that 

required  to  be  in  writing,   672. 

7.  introduction. 

The  Statute  of  Frauds  is  now  so 
commonly  enacted  that  the  question 
under  annotation  herein  is  governed 
almost  wholly  by  its  provisions.  In  the 
absence  of  a  statute  of  frauds,  it  has 


III.  Effect  of  delivery  of  posaession: 

a.  In  general,   672. 

b.  Theory  that  written  lease  may  be 

surrendered  by  parol,  677. 


been  held  that  a  term  of  years  may  be 
suirendered  by  parol.  Gwyn  v.  Well- 
born (1835)  18  N.  C.  (1  Dev.  &  B.  L) 
313.  Before  the  Statute  of  Frauds  the 
tenant  in  possession  of  a  corporeal 
hereditament    might     surrender    his 
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term  by  parol.  Lyon  v.  Reed  (1844) 
13  Mees.  &  W.  285,  153  Eng.  Reprint, 
118  (dictum). 

It  has  been  held,  where  the  tenant 
has  not  yet  gone  into  possession  of  the 
leased  premises,  that  the  cancelation 
and  destruction  of  the  lease,  made 
with  the  intention  of  both  parties  of 
terminating  or  canceling  the  tenancy, 
is  a  valid  surrender.  Beidler  v.  Fish 
(1883)  14  111.  App.  29.  It  has  also  been 
held  that  an  oil  and  gas  lease  under 
which  operations  have  not  been  begun 
by  the  lessees,  nor  possession  taken, 
may  be  surrendered  by  parol.  Hooks 
V.  Forst  (1895)  165  Fa.  238,  30  Atl. 
846,  18  Mor.  Min.  Rep.  139. 

There  is  some  divergence  in  the 
language  used  by  the  courts* in  their 
statements  of  the  right  to  surrender 
a  written  lease  by  parol.  In  actual  re- 
sult, however,  the  authorities  are  not 
so  far  apart.  The  courts  have  viewed 
the  question  under  annotation  herein, 
in  two  aspects:  (1)  Whether  a  writ- 
ten agreement  may  be  terminated  by 
parol,  and  (2)  whether  the  remain- 
der of  the  term  created  by  the  lease 
may  be  surrendered  by  parol.  The 
cases  warrant  the  following  conclu* 
sions:  An  executory  oral  agreement 
to  surrender  a  written  lease  that  has 
a  term  to  run  longer  than  that  re- 
quired by  the  Statute  of  Frauds  to  be 
in  writing  is  invalid.  It  is  stated  gen- 
erally in  some  cases  that  a  written 
lease  may  be  surrendered  by  parol,  but 
upon  examination  it  appears  that  the 
parol  agreement  wds  executed  so  that 
the  case  falls  within  the  class  men- 
tioned in  the  next  paragraph.  In 
some  cases  it  is  held  that  a  written 
lease  required  by  the  Statute  of 
Frauds  to  be  in  writing  cannot  be  sur- 
rendered by  an  oral  agreement,  with- 
out mentioning  anything  as  to  its 
character  being  executory  or  executed. 

The  courts  are  not  agreed,  at  least, 
not  in  language,  as  to  the  effect  of  the 
agreement  being  executed.  Accord- 
ing to  the  view  taken  by  one  line  of 
authorities,  if  the  agreement  is  ex- 
ecuted it  becomes  legally  effective  as 
a  surrender.  According  to  the  other 
line  of  authorities,  if  there  is  a  sur- 
render of  the  premises  in  pursuance  of 
tI}^ofal  agreement,  and  an  acceptance 


of  such  surrender  by  the  lessor,  a  sur- 
render by  operation  of  law  results. 
The  surrender  is  not,  however,  by 
virtue  of  the  oral  agreement;  in  fact, 
a  surrender  by  operation  of  law  may 
result  without  a  prior  oral  agreement. 
These  authorities  take  the  broad  view 
that  an  oral  agreement  to  surrender  a 
lease  that  has  a  term  to  run  beyond 
the  period  fixed  by  the  Statute  of 
Frauds  is  ineffectual  for  that  purpose. 
The  courts  holding  that  an  executed 
oral  agreement  is  a  valid  surrender  of 
a  written  lease  have  not,  in  all  in- 
stances, stated  what  acts  amount  to 
an  execution  of  the  agreement.  The 
term  itself,  however,  seems  to  include 
a  surrender  by  the  lessee  and  an  ac- 
ceptance by  the  lessor,  with  the  inten- 
tion of  terminating  the  lease.  Assum- 
ing this  to  be  the  sense  in  which  the 
term  is  used,  the  two  theories  arrive 
at  the  same  result  on  the  same  state 
of  facts.  A  written  lease  is  terminat- 
ed by  an  actual  surrender  of  the 
premises,  and  an  acceptance  of  such 
surrender,  with  the  intention  of  ter- 
minating the  lease.  According  to  one 
theory,  this  is  a  surrender  by  opera- 
tion of  law ;  according  to  the  other,  the 
surrender  is  valid  because  the  oral 
agreement  is  executed.  See  further  as 
to  this  in.  last  paragraph  of  the  note. 

JT/.  Oeneral  ruie, 
a.  In  general. 

With  the  exception  of  some  general 
statements  broad  enough  to  include  an 
executory  agreement  that  will  be 
hereafter  noticed  (see  infra,  IV.),  the 
authorities  that  consider  the  fact  that 
the  agreement  is  executory  hold  that 
an  oral  executory  agreement  to  sur- 
render a  written  lease  for  a  term  re- 
quired by  the  Statute  of  Frauds  to  be 
in  writing,  or  having  such  a  term  to 
run,  is  invalid.  Duncan  v.  Moloney 
(1904)  115  IlL  App.  522;  Leavitt  v. 
Stern  (1896)  159  111.  526,  42  N.  E.  869; 
Lewis  V.  Fish  (1890)  40  111.  App.  372; 
Churchill  v.  Lammers  (1894)  60  Mo. 
App.  244;  Tobener  v.  Miller  (1897)  68 
Mo.  App.  569;  Longacre  v.  Longacre 
(1908)  132  Mo.  App.  192,  111  S.  W. 
855. 

An  executory  agreement  of  a  tenant 
to  surrender  his  term  at  a  future  date. 
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unaccompanied  by  any  surrender  of 
the  lease  or  term  by  the  tenant,  who 
continued  to  hold  under  the  lease,  does 
not  amount  to  a  surrender.  Duncan 
V.  Moloney  (111.)  supra.  It  is  not  clear 
whether  the  lease  involved  in  Long- 
acre  V.  Longacre  (Mo.)  supra,  was  in 
writing,  but  apparently  it  was.  An 
oral  agreement  made  between  lessor 
and  lessee  that  the  lessee  should  sur- 
render possession  at  a  stated  time  was 
held  invalid,  and  therefore  the  lessor 
could  not  maintain  an  action  for  un- 
lawful detainer.  The  court  states 
that  possession  is  an  interest  in  the 
land  itself,  and  a  verbal  agreement  to 
surrender  such  possession  is  within 
the  Statute  of  Frauds,  and  not  en- 
forceable. 

Some  of  the  foregoing  cases  in- 
volved sealed  leases  and  it  is  held  that 
a  lease  under  seal  cannot  be  surren- 
dered by  an  oral  executory  agreement: 

— Leavitt  v.  Stern  (1896)  159  111. 
526,  42  N.  E.  869,  holding  that  a  lease 
under  seal  cannot  be  canceled  by  a 
parol  agreement  fourteen  months  be- 
fore the  end  of  the  term  created  by  it, 
and  a  new  lease  for  a  term  of  six  years 
created,  the  new  lease  being  oral,  and 
the  agreement  being  that  it  should 
take  the  place  of  the  old  lease.  Ac- 
cordingly, the  landlord  was  held  en- 
titled to  recover  rent  under  the  old 
lease  * 

—Lewis  v.  Fish  (1890)  40  111.  App. 
372,  holding  void  an  oral  agreement  to 
cancel  a  lease  for  a  term  of  one  year, 
made  when  the  lease  had  still  six 
months  to  run.  The  oral  agreement 
was  denied  by  the  landlord;  the  tenant 
claiming  the  existence  of  the  oral 
agreement  moved  out  at  the  time 
agreed  upon,  but  this  surrender  of 
possession  was  not  accepted  by  the 
landlord.  The  court  states  that,  as- 
suming there  was  such  an  agreement, 
it  was  void,  because  the  terms  of  a 
sealed  instrument  cannot  be  varied  by 

parol. 

It  is  the  general  theory  of  those 
cases  that  consider  the  question  from 
the  standpoint  of  a  surrender  of  the 
term,  that  an  oral  agreement  of  sur- 
render of  a  written  lease  required  by 
the  Statute  of  Frauds  to  be  in  writ- 
ing is  invalid : 


California.— Bonetti  v.  Treat  (1891) 
91  Cal.  223,  14  L.R.A.  161,  27  Pac.  612. 

Indiana.— Heller  v.  Dailey  (1901) 
28  Ind.  App.  555,  63  N.  E.  490 ;  Burgett 
V.  Loeb  (1909)  43  Ind.  App.  65T,  88 
N.  E.  346. 

Maine.— Hesseltine  v.  Seavey  (1839) 

16  Me.  212. 

Maryland. — Lammott  v.  Gist  (1828) 
2  Harr.  &  G.  (Md.)  433,  18  Am.  Dec. 
295. 

Minnesota.— Stern  v.  Thayer  (1894) 
56  Minn.  93,  57  N.  W.  329. 

Missouri. — Churchill  v.  Lammers 
(1894)  60  Mo.  App.  244;  Tobener  v. 
Miller  (1897)  68  Mo.  App.  569. 

Nebraska.— Kittle  v.  St.  Johm  (1878) 

7  Neb.  73. 

New  Jersey. — Den  ex  dem.  Mayberry 
V.  Johnson  (1835)  15  N.  J.  L.  116. 

New  York.- Rowan  v.  Lytle  (1834) 
11  Wend.  (N.  Y.)  116;  Kelly  v.  Nox«n 
(1892)  64  Hun,  281,  18  N.  Y.  Supp. 
909;  Ettlinger  v.  Kruger  (1911)  146 
App.  Div.  824,  131  N.  Y.  Supp.  436; 
Ogden  V.  Sanderson  (1854)  3  E.  D. 
Smith  (N.  Y.)  166. 

Wisconsin.— Bailey  v.  Wells  (1858) 

8  Wis.  141,  76  Am.  Dec.  233. 
England. — Johnstone  v.  Huddlestone 

(1826)  4  Barn.  &  C.  922,  107  Eng.  Re- 
print,  1302,  7  Dowl.  &  R.  411,  4  L.  J. 
K.  B.  71,  28  Revised  Rep.  505,  15  Eng. 
Rul.  Cas.  638;  Matthews  v.  Saweil 
(1818)  8  Taunt.  270,  129  Eng.  Reprint, 
387;  Mollett  v.  Brayne  (1809)  2 
Campb.  (Eng.)  103,  11  Revised  Rep. 
676;  Thomson  v.'  Wilson  (1816)  2 
Starkie   (Eng.)   379,  20  Revised  Rep. 

696. 

Canada. — Ontario  Industrial  Loan  & 
Invest.  Co.  v.  O'Dea  (1895)  22  Ont 
App.  Rep.  349;  Doe  ex  dem.  Burr  v. 
Denison  (1882)  8  U.  C.  Q.  B.  185;  Wat- 
son V.  Moggey  (1905)  15  Manitoba  L 
R.  241  (obiter). 

In  Bonetti  v.  Treat  (Cal.)  supra, 
the  tenant  delivered  the  keys  of  the 
house  and  surrendered  the  premises 
to  the  landlord,  in  pursuance  of  an 
agreement  entered  into  between  them, 
by  which  the  tenant  agreed  to  turn 
over  certain  fixtures  on  the  place  and 
to  pay  in  addition  thereto  a  stated  sum 
of  money.  Upon  failure  to  perform 
the  condition,  the  landlord  tendered 
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the  keys  back.  The  court,  in  denying 
that  there  was  a  surrender  of  the 
lease,  states  that  the  surrender  that 
took  place  was  conditional,  and  the 
condition  was  never  fulfilled,  "nor  was 
it  in  writing,  as  required  by  the  Stat- 
ute of  Frauds ;  therefore,  such  surren- 
der did  not  operate  as  a  dissolution  of 
the  tenancy."  Accordingly,  an  action 
for  rent  by  the  landlord  against  the 
tens^nt  was  sustained. 

In  Burgett  v.  Loeb  (1909)  43  Ind. 
App.  657,  88  N.  E.  346,  it  was  held  that 
a  lease  for  a  period  longer  than  that 
for  which  oral  leases  were  valid  could 
not  be  surrendered  by  parol.  Accord- 
ingly, the  landlord  was  held  entitled 
to  recover  the  rent  from  the  lessee, 
although  he  had  vacated  the  premises. 

It  has  been  stated  to  be  "sufficiently 
plain  that  an  interest  in  land  lying 
only  in  grant  or  a  term,  unless  it  be 
for  three  years  or  less,  cannot  be  sur- 
rendered by  express  contract;  that  is, 
camiot  be  transferred  or  yielded  up  by 
surrender  in  fact,  without  a  writing 
sufficient  for  the  conveyance  of  an  in- 
terest iji  land  greater  than  can  be  cre- 
ated by  parol."  Heller  v.  Dailey 
(1901)  28  Ind.  App.  555,  63  N.  E.  490. 
The  lease  involved  in  this  case  was  an 
oil  and  gas  lease,  which  granted  the  oil 
and  gas  in  the  land,  and  is  stated  not 
to  be  in  the  form  of  a  lease,  but  to  be  a 
grant.  The  supreme  court  of  Maine 
states  that,  "since  the  Statute  of 
Frauds,  ^ere  is  no  doubt  that  a  sur- 
render of  a  lease  can  be  legally  proved 
only  by  deed  or  note  in  writing,  or  by 
act  and  operation  of  law."  Hesseltine 
v.Seavey  (1839)  16  Me.  212. 

This  rule  has  been  applied  under 
statutes  expressly  providing  that  a 
lease  or  term  of  years  in  lands  shall 
not  be  surrendered  except  by  deed  or 
note  in  writing,  or  by  operation  of  law. 
A  parol  surrender  of  the  lease  is  held 
ineffectual.  Lammott  v.  Gist  (1828)  2 
Harr.  &  G.  (Md.)  433,  18  Am.  Dec. 
295;  Den  ex  dem.  Mayberry  v.  John* 
son  (1835)  15  N.  J.  L.  116;  Rowan  v. 
Lytle  (1834)  11  Wend.  (N.  Y.)  116; 
Kelly  V.  Noxon  (1892)  64  Hun,  281,  18 
N.  Y.  Supp.  909 ;  Ettlinger  v.  Kruger 
(1911)  146  App.  Div.  824,  181  N.  Y. 
Sapp.  436;  Ogden  v.  Sanderson  (1854) 


3  E.  D.  Smith  (N.  Y,)  166;  Johnstone 
V.  Huddlestone  (1825)  4  Barn.  &  C. 
922,  107  Eng.  Reprint,  1302,  7  Dowl. 
&  R.  411,  4  L.  J.  K.  B.  71,  28  Revised 
Rep.  505,  15  Eng.  Rul.  Gas.  638  (sur- 
render of  a  tenancy  from  year  to 
year) ;  Matthews  v.  Sawell  (1818)  8 
Taunt.  270,  129  Eng.  Reprint,  387; 
Mollett  V.  Brayne  (1809)  2  Campb. 
(Eng.)  103,  11  Revised  Rep.  676; 
Thomson  v.  Wilson  (1816)  2  Starkie 
(Eng.)  379,  20  Revised  Rep.  696;  On- 
tario Industrial  Loan  &  Invest.  Co.  v. 
O'Dea  (1895)  22  Ont.  App.  Rep.  349; 
Doe  ex  dem.  Burr  v.  Denison  (1882) 
8  U.  C.  Q.  B.  185;  Watson  v.  Moggey 
(1905)  15  Manitoba  L.  R.  241  (obiter). 

In  Matthews  v.  Sawell  (1818)  8 
Taunt.  270,  129  Eng.  Reprint,  387,  the 
devisees  of  a  lessor  contracted  to  sell 
the  land  covered  by  the  lease,  which 
had  three  years  to  run.  The  purchas- 
er agreed  with  the  lessee  that  the 
lessee  should  surrender  possession, 
possession  was  surrendered,  and  an- 
other tenant  put  into  possession  by  the 
lessee.  Subsequently,  the  purchaser 
became  bankrupt  and  the  purchase  of 
the  land  was  declared  off,  whereupon 
the  devisees  sued  the  original  lessee 
for  rent  for  the  remainder  of  the  term. 
In  sustaining  a  recovery,  the  court 
states  that  there  was  a  parol  surren- 
der of  the  lease,  and  that  such  a  sur- 
render is  void  under  the  Statute  of 
Frauds. 

An  oral  agreement  to  surrender  the 
balance  of  the  term,  which  is  accepted 
by  the  lessor  in  satisfaction  of  rent  in 
arrears  and  that  to  become  due,  is  in- 
effective in  an  action  for  arrears  in 
rent,  brought  while  the  agreement  is 
still  executory.  Lammott  v.  Gist 
(1828)  2  Harr.  &  G.  (Md.)  433,  18  Am. 
Dec.  295. 

The  cancelation  and  destruction  of 
a  written  lease  by  agreement  of  the 
parties  does  not  terminate  the  tenancy 
so  as  to  entitle  the  lessor  to  recover, 
in  a  possessory  action  against  a  sub- 
lessee, having  possession  of  the  prem- 
ises. Rowan  v.  Lytle  (1834)  11  Wend. 
(N.  Y.)  116.  The  parol  surrender  of 
the  lease  having  conveyed  nothing,  the 
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theory  is  that  the  lessor  was  not  enti- 
tled to  possession,  but  such  right  was 
still  in  the  lessee. 

An  oral  agreement  after  the  execu- 
tion of  a  lease  that  either  party  might 
terminate  it  in  case  of  dissatisfaction 
was  held  invalid,  in  Den  ex  dem.  May- 
berry  V.  Johnson  (1835)  15  N.  J.  L. 
116.  While  this  agreement  did  not 
amount  to  a  surrender,  it  is  stated  that 
an  existing  lease  for  years  can  no 
more  be  turned  into  a  lease  at  will, 
than  it  can  be  assigned  or  surrendered 
by  parol.  A  tenancy  from  year  to  year 
cannot  be  terminated  by  a  parol  li- 
cense to  quit,  and  a  quitting  by  the 
tenant  in  pursuance  thereof.  Mollett 
^.  Brayne  (1809)  2  Campb.  (Eng.) 
103,  11  Revised  Rep.  676. 

An  executory  parol  agreement  to 
surrender  a  lease  which  has  more  than 
a  year  to  run  is  invalid  because  of  the 
Statute  of  Frauds.  Kelly  v.  Noxon 
(1892)  64  Hun,  281,  18  N.  Y.  Supp. 
909.  That  an  executory  parol  agree- 
ment is  ineffectual  to  surrender  a  writ- 
ten lease  is  held  also  in  Ogden  v.  San- 
derson (1854)  3  E.  D.  Smith  (N.  Y.) 
166. 

In  Thomson  v..  Wilson  (1816)  2 
Starkie  (Eng.)  379,  20  Revised  Rep. 
696,  there  was  held  to  be  no  termina- 
tion of  a  tenancy  of  several  rooms  in 
the  lessor's  house,  at.  a  rent  payable 
quarterly,  where  the  lessor  and  lessee 
within  the  second  quarter  agreed  to 
terminate  the  tenancy,  the  lessor 
agreeing  to  receive  rent  in  proportion 
to  the  part  of  the  second  quarter 
which  was  then  elapsed,  but  where 
the  lessor  refused  to  accept  a  tender 
of  the  key  and  a  proportional  part  of 
the  quarter's  rent,  which  was  tendered 
him  by  the  lessee,  who  had  quitted  the 

premises. 

That  an  oral  agreement  to  surrender 
a  term  of  more  than  a  year  is  ineffec- 
tual is  recognized  in  Volkening  v.  Ray- 
mond (1915)  91  Misc.  58,  154  N.  Y. 
Supp.  145 ;  but  it  is  there  held,  in  deny- 
ing a  recovery  to  the  landlord  who 
was  suing  for  rent,  that  the  landlord 
had  waived  the  provision  of  the  stat- 


ute by  failing  to  plead  it  in  his  reply, 
or  to  object  to  evidence  tending  to  e»- 
tablish  the  surrender. 

In  Goelet  v.  Ross  (1862)  15  Abb.  Pr. 
(N.  Y.)  251,  where  the  lessees  sought 
to  show,  by  parol  evidence,  conversa- 
tions between  the  parties  to  the  lease, 
in  which  the  lessor  agreed,  on  pay- 
ment to  him  of  the  rent  up  to  a  stated 
time,  that  he  would  release  the  lessees 
from  further  pajrment  of  rent  and 
from  all  their  obligations  under  the 
lease,  they  to  surrender  and  quit  the 
premises,  and  that  they  had  acted  ac- 
cordingly, a  judgment  was  directed 
for  the  lessor.  The  reason  for  the  de- 
cision, however,  does  not  clearly  ap- 
pear. 

An  obiter  statement  contained  in 
Watson  V.  Moggey  (1905)  15  Manitoba 
L.  R.  241,  is  to  the  effect  that  an  oral 
surrender  of  a  written  lease  is  void. 

Some  cases  deny  the  right  to  give 
any  parol  evidence  "in  respect  to  a 
surrender  of  the  leased  premises"  by 
lessee  to  lessor.  Kittle  v.  St.  John 
(1878)  7  Neb.  73;  Bailey  v.  Wells 
(1858)  8  Wis.  141,  76  Am.  Dec.  233. 
In  Kittle  v.  St.  John  (Neb.)  supra,  an 
action  for  rent  under  a  lease  for  a 
term  of  five  years,  containing  a  provi- 
sion that  the  lessee  might  terminate 
the  lease  at  the  end  of  the  year  by  giv- 
ing six  days'  written  notice,  the  lessee 
answered,  admitting  the  execution  of 
the  lease  and  setting  up  as  a  defense 
that  he  verbally  notified  the  lessor  that 
he  wished  to  terminate  the  lease  and 
surrender  the  premises  on  a  subse- 
quent date,  that  being  the  end  of  the 
fourth  year  of  the  lease,  and  alleged 
that  the  lessor  informed  him  that  that 
was  all  right,  and  then  and  there 
waived  the  service  of  a  written  notice. 
The  lessor  in  his  reply  denied  that 
he  ever  in  any  way  consented  to 
or  received  the  surrender  of  the 
premises,  or  that  the  defendant  ever 
surrendered  the  same  by  parol,  or 
otherwise.  Whether  the  lessee  had 
delivered  the  possession  of  the  prem- 
ises is  not  clear,  but  apparently 
he  had.  The  court,  after  referring 
to  the  provision  of  the  lease  that 
it  might  be  terminated  by  a  writ- 
ten  notice,   states  that  without  any 
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such  notice  having  been  given,  with- 
out any  release  or  reconveyance  of  the 
lessee's  interest  in  the  premises,  the 
lessee  offered  parol  testimony  to  prove 
a  surrender  of  the  estate  to  the 
lessor  at  the  end  of  the  fourth  year, 
and  this  testimony  was  admitted.  The 
court  then  refers  to  the  provision  of 
the  Statute  of  Frauds  that  there  shall 
be  no  surrender  of  a  lease  of  real  es* 
tate,  exceeding  a  term  of  one  year,  un- 
less by  act  or  operation  of  law,  or  by 
a  deed  or  conveyance  in  writing,  and 
concludes:  "Therefore,  all  the  parol 
testimony  offered  by  the  defendant,  in 
respect  to  a  surrender  of  the  leased 
premises  by  defendant  to  plaintiff,  was 
incompetent,  and  in  direct  violation  of 
the  above  statute."  In  Wheeler  v. 
Walden  (1886)  17  Neb.  122,  22  N.  W. 
346,  where  the  lessee,  in  an  action  to 
recover  rent,  pleaded  a  surrender  of 
the  premises,  and  sought  to  show  an 
oral  agreement  that  the  premises 
should  be  surrendered,  the  trial  court 
excluded  the  evidence.  Upon  appeal, 
the  supreme  court,  without  referring 
to  Kittle  V.  St.  John  (Neb.)  supra, 
states  that  "a  surrender  by  operation 
of  law,  however,  may  be  effective  by 
any  agreement  between  the  parties 
that  the  term  shall  be  terminated, 
which  is  unequivocally  acted  upon  by 
both."  No  statute  is  cited  in  the 
Wheeler  Case.  This  case  is  cited  with 
approval  in  the  subsequent  case  of 
Buffalo  County  Nat.  Bank  v.  Hanson 
(1892)  34  Neb.  455,  51  N.  W.  1035.  In 
Bailey  v.  Wells  (Wis.)  supra,  the 
facts  are  not  clearly  stated,  but  in  the 
pleading  the  lessee  alleged  that  after 
the  making  of  the  lease,  and  entry 
upon  the  premises,  and  before  any 
rent  became  due,  he  surrendered  the 
lease  and  the  premises  to  the  lessor, 
who  accepted  and  received  the  same  in 
full  cancelation,  release,  and  dis- 
charge of  the  lease.  It  was  held  in  the 
case  that  the  proposal  to  show  by 
parol  testimony  that  there  had  been  in 
'  fact  an  express  surrender  of  the  es- 
tate to  the  lessor  was  incompetent, 
and  directly  in  violation  of  the  Stat- 
ute of  Frauds,  which  declared  that  no 
estate  or  interest  in  land  could  be  sur- 
rendered unless  by  act  or  operation  of 
law,  or  by  deed  or  conveyance  in  writ- 


ing. The  court  states  that  when  a 
new  lease  of  the  premises  is  taken 
from  the  lessor,  for  the  whole  or  a 
part  of  the  term  embraced  in  the  form- 
er one,  there  is  a  surrender  in  law; 
but  there  were  no  circumstances  in 
this  case  which  authorized  the  pre- 
sumption that  there  had  been  a  sur- 
render by  operation  of  law,  and  the 
court  concludes  that,  if  there  had  been 
any  surrender  in  fact,  it  could  only  be 
done  by  some  note  or  memorandum  in 
writing. 

The  fact  that  an  oral  agreenient  of 
surrender  of  a  written  lease,  required 
by  the  Statute  of  Frauds  to  be  in  writ- 
ing, is  invalid,  does  not,  as  pointed  out 
in  subd.  III.  hereof,  prevent  a  surren- 
der without  a  writing;  a  surrender 
may  take  place  by  operation  of  law,  or, 
according  to  the  view  of  some  cases, 
by  an  execution  of  the  oral  agreement. 
This  question  will  be  discussed  in  the 
subdivision  to  which  reference  is 
above  made. 

h.  Lease  not  required  to  he  in  writing. 

If  the  lease  is  one  not  required  to  be 
in  writing,  it  may  be  surrendered 
by  parol  (McDaniels  v.  Harrington 
(1916)  80  Or.  628,  157  Pac.  1068; 
M'Kinney  v.  Reader  (1838)  7  Watts 
(Pa.)  123  (dictum) ;  Kiester  v.  Miller 
(1854)  25  Pa.  481;  Whelen  v.  Laird 
(1914)  56  Pa.  Super.  Ct.  489),  es- 
pecially where  the  oral  agreement  is 
immediately  executed  by  an  actual  de- 
livery of  the  possession  in  accordance 
with  it  (Greider's  Appeal  (1846)  5 
Pa.  422;  McDaniels  v.  Harrington 
(Or.)  supra). 

There  is  some  language  used  by 
Channell,  J.,  in  Fenner  v.  Blake  [1900] 
1  Q.  B.  (Eng.)  426,  82  L.  T.  N.  S.  14^^ 
69  L.  J.  Q.  B.  N.  S.  257,  48  Week.  Rep. 
392,  that  indicates  an  opinion  that  the 
lease  there  involved  could  be  modified 
.by  parol,  since  the  tenancy  was  on& 
from  year  to  year;  but  the  actual  deci- 
sion in  that  case  seems  to  have  been 
based  on  other  grounds.  See  infra, 
III.  a. 

It  has  been  held,  however,  that  an 
agreement  to  accept  the  surrender  of 
even  a  parol  lease  must  be  in  writing, 
under  the  Statute  of  Frauds.  Logan 
V.  Barr  (1847)  4  Harr.  (Del.)  546.  No 
particular  statute  is  referred  to  in  the 
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opinion  of  the  court,  it  being:  stated 
that  the  contract  in  question  is  within 
the  act  regarding  contracts  and  as- 
sumptions. 

c.  Unexpired    term    leas    than    that   re- 
quired to  be  in  tDriting, 

If  the  unexpired  term  of  a  written 
lease  is  less  than  that  required  by 
statute  to  be  in  writing,  it  may  be  sur- 
rendered by  oral  agreement.  Smith  v. 
Devlin  (1861)  23  N.  Y.  363;  Sherman 
V.  Engel  (1896)  18  Misc.  484,  41  N.  Y. 
Supp.  959;  Garrick  Theater  Co.  v. 
Gimbel  Bros.  (1914)  158  Wis.  649,  149 
N.  W.  385.  In  Smith  v.  Devlin  (N.  Y.) 
supra,  it  was  held  that  a  lease  for 
three  years,  which  has  one  year  to  run, 
might  be  surrendered  by  parol  under 
a  statute  providing  that  no  estate  in 
lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  shall  be  sur- 
rendered except  by  operation  of  law  or 
by  agreement  in  writing.  It  is  not 
clear  from  the  opinion  just  what  was 
done  in  the  way  of  a  surrender.  It  is 
stated  in  the  defense  ''that  the  prem- 
ises were  surrendered  by  a  parol 
agreement  to  pay  $100,  and  the  deliv- 
ering up  of  the  keys  of  the  house  and 
a  tender  of  the  $100,"  and  that  the 
lessor  actually  accepted  "the  surren- 
der upon  the  agreement  to  discharge 
the  lease  for  $100,  which  was  so  ten- 
dered." The  lease  was  regarded,  how- 
ever, as  a  lease  for  only  a  year,  and  it 
is  on  this  theory  that  the  decision  is 
based,  and  not  on  the  actual  surrender 
of  the  premises. 

///.  Effect  of  delivery  of  poaaeaaion, 
a.  In  general. 

Assuming  that  an  oral  agreement  of 
surrender  of  a  lease  is  invalid,  it  does 
not  follow  that,  if  a  delivering  up  of 
possession  actually  takes  place  in  pur- 
suance thereto,  a  surrender  does  not 
result.  A  surrender  by  operation  of^ 
law  is  recognized  in  the  statutes  regu- 
lating this  matter,  as  well  as  in  the 
decisions  under  statutes  not  expressly 
regulating  the  surrender.  The  fact 
that  the  lease  has  more  than  a  year  to 
run  does  not  prevent  a  surrender  by 
operation  of  law.  Hurley  v.  Sehring 
(1891)  62  Hun,  621,  43  N.  Y.  S.  R.  240, 
17  N.  Y.  Supp.  7. 

A  surrender  of  the  possession  of  the 


premises  by  the  lessee  and  an  accept- 
ance thereof  by  the  lessor,  in  pursu- 
ance of  a  verbal  agreement,  is  held  to 
be  a  surrender  by  operation  of  law. 

Maine. — Hesseltine  v.  Seavey  (1839) 
16  Me.  212;  McCann  v.  Bass  (1918) 
117  Me.  648,  105  Atl.  130. 

Maryland.  —  Lamar  v.  McNamee 
(1838)  10  Gill.  &  J.  (Md.)  116,  32  Am. 
Dec.  152. 

Massachusetts. — ^McGlynn  v.  Brock 
(1872)  111  Mass.  219;  Hanham  v. 
Sherman  (1873)  114  Mass.  19. 

Minnesota.— MilUs  v.  Ellis  (1909) 
109  Minn.  81, 122  N.  W.  1119;  Brackett 
Co.  v.  Lofgren  (1918)  140  Minn.  52, 
L.R.A.1918F,  998,  167  N.  W.  274. 

MissourL  —  Churchill  v.  Lanimers 
(1894)  60  Mo.  App.  244;  Tobener  v. 
Miller  (1896)  68  Mo.  App.  569. 

Nebraska.  —  Wheeler  v.  Walden 
(1885)  17  Neb.  122,  22  N.  W.  346; 
Buffalo  County  Nat.  Bank  v.  Hanson 
(1892)  34  Neb.  455,  51  N.  W.  1036; 
Bowman  v.  Wright  (1902)  65  Neb.  661, 

91  N.  W.  580,  92  N.  W.  580. 

New  Jersey.  —  Miller  v.  Dennis 
(1902)  68  N.  J.  L.  320,  53  Atl.  394. 

New  York.— Kelly  v.  Noxon  (1892) 
64  Hun,  281,  18  N.  Y.  Supp.  909 ;  Bald- 
win V.  Cohen  (1909)  132  App.  Div.  87, 
116  N.  Y.  Supp.  510 ;  Tallman  v.  Earle 
(1891)  37  N.  Y.  S.  R.  271,  13  N.  Y. 
Supp.  805. 

Pennsylvania. — ^Auer  v.  Penn  (1880) 

92  Pa.  444. 

Utah.— Aaron  v.  Holmes  (1908)  35 
Utah,  49,  99  Pac.  450. 

Washington.— Hart  v.  Pratt  (1898) 
19  Wash.  560,  53  Pac.  711. 

England.— Gk>re  v.  Wright  (1838)  8 
Ad.  &  El.  118, 112  Eng.  Reprint,  780, 2 
Jur.  840,  3  Nev.  &  P.  243, 1  W.  W.  &  H. 
266,  7  L.  J.  Q.  B.  N.  S.  147 ;  Whitehead 
V.  Cliflford  (1814)  5  Taunt.  518,  128 
Eng.  Reprint,  482,  15  Revised  Rep. 
579. 

Canada. — Doe  ex  dem.  Burr  v.  Den- 
ison  (1882)  8  U.  C.  Q.  B.  185. 

In  McGlynn  v.  Brock  (1872)  111 
Mass.  219,  where  the  lessee,  in  action 
for  rent,  sought  to  show  that  he  had 
surrendered  the  premises  in  accord- 
ance with  an  oral  agreement,  entered 
into  at  the  time  of  the  lease,  that  he 
was  to  have  this  privilege,  it  was  held 
that  the  oral  agreement  was  ineffec- 
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tive  as  a  modification  of  the  written 
lease,  but  that  the  oral  agreement 
might  be  proven  in  order  to  throw 
light  upon  and  give  force  to  the  evi- 
dence upon  which  the  lessee  relied  to 
show  that  there  had  been  a  surrender 
of  the  lease,  and  an  acceptance  there- 
of, or  an  acquiescence  therein,  by  the 
lessor. 

Where  the  tenant  has  surrendered 
the  premises,  and  the  lessor  has  ac- 
cepted the  surrender  and  placed  an- 
other tenant  in  possession,  no  rent  can 
be  recovered  of  the  lessee.  Hesseltine 
V.  Seavey*  (Me,)  supra. 

The  same  rule  is  applied  under  stat* 
utes  expressly  declaring  invalid  a  sur-* 
render  except  in  writing,  but  recogniz-* 
ing  a  surrender  by  operation  of  law. 
It  is  held  that  if  the  oral  agreement  is 
executed  by  a  delivery  of  possession 
by  the  tenant,  and  an  acceptance  of 
such  possession  by  the  landlord,  the 
lease  is  terminated;  such  facts  are 
held  to  amount  to  a  surrender  of  the 
lease  by  operation  of  law.  Lamar  v. 
McNamee  (1838)  10  Gill  &  J.  (Md.) 
116,  32  Am.  Dec.  152.  In  Miller  v. 
Dennis  (1902)  68  N.  J.  L.  320,  63  Atl. 
394,  it  is  stated  that  when  the  minds 
of  parties  to  a  lease  concur  in  the  com- 
mon intent  of  relinquishing  the  rela- 
tion of  landlord  and  tenant,  and  ex- 
ecute this  intent  by  acts  which  are 
tantamount  to  a  stipulation  to  put  an 
end  thereto,  there  at  once  arises  a  sur* 
render  by  act  and  operation  of  law, 
and  "of  course  the  terms  of  the  sur- 
render may  be  settled  in  advance  by 
parol." 

A  lessor  who  has  accepted  posses- 
sion of  the  leased  premises  from  a  ten- 
ant who  was  holding  from  year  to  year 
in  pursuance  of  a  parol  agreement 
cannot  recover  rent  of  the  lessee  for 
a  time  subsequent  to  lessor's  resuming 
possession.  Whitehead  v.  Clifford 
(1814)  5  Taunt.  518,  128  Eng.  Reprint, 
482,  15  Revised  Rep.  579. 

In  Gore  v.  Wright  (1838)  8  Ad.  & 
El.  118,  112  Eng.  Reprint,  780,  2  Jur. 
840,  3  Nev.  4  P.  243,  1  W.  W.  &  H.  266, 
7  L  J.  Q.  B.  N.  S.  147,  where,  upon  a 
suit  by  the  lessor  to  recover  rent,  the 
lessee  set  up  in  defense  an  oral  agree- 
ment to  surrender  the  premises,  the 
surrender  in  accordance  therewith^ 
4  A.L.R.— 43. 


and  acceptance  by  the  lessor,  the 
court,  in  denying  recovery,  states  that 
the  plea  does  not  set  up  a  surrender 
as  a  defense,  but  simply  a  contract  by 
the  landlord  to  excuse  pajrment  of  rent 
in  consideration  of  the  lessee  giving 
up  possession. 

It  is  stated  in  Baldwin  v.  Cohen 
(1909)  132  App.  Div.  87,  116  N.  Y. 
Supp.  510,  that  a  statutory  require- 
ment that  a  surrender  of  a  lease  for  a 
term  of  more  than  one  year  shall  be 
in  writing  does  not  apply,  where  there 
is  an  actual  surrender  and  acceptance. 

See  Wheeler  v.  Walden,  and  Buffalo 
County  Nat.  Bank  v.  Hanson   (Neb.) 
supra. 
.  The  facts  stated  in  Tallman  v.  Earle 

(1891)  37  N.  Y.  S.  R.  271,  13  N.  Y. 
Supp.  805,  are  stated  to  have  amounted 
to  a  surrender  of  the  lease  by  opera- 
tion of  law. 

Whether  there  has  been  an  accepted 
contract  of  surrender  is  a  question  de- 
pending upon  the  facts  of  the  in- 
dividual   case.      In    Kelly    v.    Noxon 

(1892)  64  Hun,  281,  18  N.  Y.  Supp. 
909,  there  was  held  to  be  no  accepted 
surrender,  where  the  lessee  of  an  of- 
fice spoke  to  the  lessor  in  regard  to  va- 
cating, whereupon  the  lessor  told  him 
that  if  he  would  vacate  at  once  the 
lessor  could  obtain  another  party  to 
take  the  lease.  Whereupon  the  lessee 
replied  all  right;  that  it  was  short  no- 
tice, but  he  would  see  what  he  could 
do,  and  vacated  within  a  day  or  two, 
and  gave  the  keys  to  the  lessor, 
nothing"  further  being  said  or  done, 
nor  were  the  offices  afterwards  occu- 
pied by  the  lessee.  In  holding  that 
this  was  not  an  accepted  surrender, 
the  court  states  that  as  no  communica- 
tion was  made  to  the  lessor  subsequent 
to  this  undecided  answer,  until  the 
keys  were  delivered,  and  as  there  was 
no  evidence  of  an  agreement  to  accept 
any  surrender  at  the  time  of  the  de- 
livery of  the  keys  referred  to,  there 
was  no  contract  of  surrender. 

Some  cases  have  applied  the  princi- 
ples of  estoppel,  and  denied  the  land- 
lord relief,  where  he  has  accepted  the 
surrender  in  pursuance  of  an  oral 
agreement.  Millis  v.  Ellis  (1909)  109 
Minn.  81,  122  N.  W.  1119;  Churchill 
V.  Lammers   (1894)  60  Mo.  App.  244, 
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see  supra;  Tobener  v.  Miller  (1896) 
68  Mo.  App.  569,  see  supra;  Auer  v. 
Penn  (1880)  92  Pa.  444.  In  Churchill 
V.  Lammers  (1894)  60  Mo.  App.  244, 
a  lessor  was  held  to  be  estopped  where, 
in  pursuance  of  the  oral  agreement 
that  the  lessee  might  surrender  the 
premises,  a  surrender  was  made,  and 
the  lessee  rented  another  building  and 
became  liable  for  the  rent. 

A  landlord  has  been  held  estopped 
where  he  has  failed  to  repudiate  a  sur- 
render in  pursuance  of  an  oral  agree- 
ment. Millis  V.  Ellis  (1909)  109  Minn. 
81,  122  N.  W.  1119.  In  this  case  the 
lessor  and  lessee  had  entered  into  a 
verbal  contract  by  which  it  was  agreed 
that  the  premises  might  be  surren- 
dered upon  thirty  days'  notice.  The 
lessee  surrendered  the  premises  in  ac- 
cordance with  this  notice,  and  sent  the 
key  to  the  lessor;  the  lessor  admitted 
that  he  received  the  key,  and  that  he 
placed  the  same  in  the  hands  of  a  real 
estate  agent,  with  authority  to  rent 
the^  premises.  He  did  not  notify  the 
lessee  that  he  refused  to  consent  to 
the  vacation  of  the  premises  and  to  tho 
surrender  of  the  lease,  nor  was  there 
any  evidence  that  he  acquiesced  in 
such  vacation  and  surrender,  except 
that  he  handed  the  key  to  the  real  es- 
tate agent  with  authority  to  rent  the 
premises,  and  failed  to  protest,  as 
above  stated,  until  the  action  in  ques- 
tion was  commenced.  The  Minnesota 
court,  discussing  this  question,  states: 
"The  court  has  found,  and  the  evi- 
dence is  sufficient  to  support  the  find- 
ing, that  appellant  had  verbally 
agreed  to  release  respondent  and  sur- 
render the  lease  upon  thirty  days'  no- 
tice. Although  this  parol  agreement 
was  not  sufficient  to  accomplish  a 
surrender  or  cancelation  of  the  lease, 
it  was  competent  evidence  for  the  pur- 
pose of  throwing  light  upon  the  sub- 
sequent conduct  of  the  parties.  On 
the  30th  day  of  June  appellant  was 
notified  by  letter  that  respondent  had 
acted  in  accordance  with  the  verbal 
understanding,  and,  claiming  to  have 
the  right  to  vacate  the  premises,  had 
moved  out  and  returned  the  key,  hav- 
ing purchased  a  home  of  his  own.  In 
the  absence  of  any  oral  agreement,  ap- 
pellant had  the  right  to  retaih  the  key, 


and  assume  possession  of  and  rent  the 
premises.  But  it  must  have  been  ap- 
parent to  appellant  that  respondent 
was  relying  upon  the  verbal  contract 
and  had  carried  its  terms  into  effect. 
It  therefore  became  incumbent  upon 
appellant  to  at  once  repudiate  the  con- 
tract, and  to  notify  respondent  that 
he  did  not  propose  to  stand  by  it.  Re- 
suming possession,-  and  permitting  re- 
spondent to  purchase  a  house  of  his 
own  and  move  out  without  protest, 
were  facts  sufficient  to  warrant  the 
conclusion  that  appellant  was  pro- 
ceeding, not  by  virtue  of  his  rights  un- 
der the  terms  of  the  lease,  but  in  ac- 
cordance with  the  verbal  contract.  In 
so  doing  he  became  a  party  to  acts 
which,  in  justice  to  the  other  party,  he 
ought  not  to  repudiate."  Upon  the 
authority  of  Millis  v.  Ellis  it  was  held 
in  the  subsequent  Minnesota  case  of 
Brackett  Co.  v.  Lofgren  (1918)  140 
Minn.  52,  L.R.A.1918F,  998,  167  N.  W. 
274,  that  where  the  parties  to  a  five- 
year  lease  in  writing  agree  orally  that 
it  shall  be  terminated,  and  the  lessee 
vacates  and  the  lessor  repossesses 
himself  of  the  premises,  the  lease  is 
effectually,  terminated. 

Likewise,  the  tenant  has  been  held 
estopped  from  claiming  rights  under 
the  lease.  Aaron  v.  Holmes  (1908)  35 
Utah,  49,  99  Pac.  450;  Doe  ex  dem. 
Burr  V.  Denison  (1882)  8  U.  C.  Q.  B. 
185;  Fenner  v.  Blake  [1900]  1  Q.  B. 
(Eng.)  426,  82  L.  T.  N.  S.  149,  69 
L.  J.  Q.  B.  N.  S.  257,  48  Week.  Rep. 
392.  In  Doe  ex  dem.  Burr  v.  Denison 
(1882)  8  U.  C.  Q.  B.  185,  a  tenant,  who, 
in  compromise  of  an  action  against 
him  for  breach  of  covenant,  agreed  to 
surrender  the  term,  and  in  accord 
with  the  agreement  delivered  up  the 
lease  for  cancelation  and  retired  from 
all  possession  of  the  premises,  part  of 
which  were  leased  to  another  as  pro- 
vided in  the  compromise  agreement, 
was  held  thereafter  estopped  to  claim 
the  premises.  A  tenant  who,  being  de 
sirous  of  surrendering  his  lease,  is 
present  when  the  lessor  leases  the 
premises  to  a  third  person,  and  who  in 
pursuance  of  the  agreement  of  the 
parties  puts  the  third  person  into  pos- 
session of  the  premises,  will  be  held  to 
have   surrendered  the  premises  and 
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terminated  the  lease.  Aaron  v. 
Holmes  (1908)  35  Utah,  49,  99  Pac. 
450.  Accordingly,  the  tenant  was 
held  to  have  no  right  of  action  against 
the  landlord  for  entry  upon  the 
premises.  In  Fenner  v.  Blake  (Eng.) 
supra,  a  tenant  from  year  to  year, 
whose  tenancy  was  determinable  by 
notice  in  March,  but  who  had  not 
given  notice,  made  an  oral  agreement 
with  his  landlord  in  the  previous 
December  that  the  tenancy  should  be 
determined  in  the  following  June.  On 
the  strength  of  this  agreement  the 
landlord  ^old  the  premises  and  agreed 
to  give  possession  in  June.  In  an  ac-  ^' 
tion  to  obtain  possession,  the  tenant 
was  held  estopped  to  deny  that  his 
tenancy  terminated  in  June. 

The  acceptance  of  a  new  lease  has 
been  held  to  be  a  surrender  by  opera- 
tion of  law;  in  order  that  this  may 
amount  to  a  surrender,  however,  the 
new  lease  must  be  a  valid  one.  Ryan 
V.  Kirchberg  (1885)  17  III.  App.  132; 
Schieffelin  v.  Carpenter  (1836)*  15 
Wend.  (N.  Y.)  400;  Fenner  v.  Blake 
(Eng.)  supra.  A  parol  agreement  to 
terminate  a  lease  under  seal,  and  ac- 
cept another  as  tenant,  without  an 
actual  surrender,  is  not  sufficient  to 
terminate  the  lease,  where  the  unex- 
pired term  is  more  than  a  year.  Wil- 
son v.  Lester  (1873)  64  Barb.  (N.  Y.) 
431;  Ettlinger  v.  Kruger  (1911)  146 
App.  Div.  824,  131  N.  Y.  Supp.  436. 
The  mere  receipt  of  rent  from  the  as- 
signee does  not  have  the  effect  of 
terminating  the  written  lease.  In 
Matthews  v.  Sawell  (1818)  8- Taunt. 
270,  129  Eng.  Reprint,  387  (for  facta 
of  which,  see  supra),  the  court  ex- 
pressly denied  the  lessee  relief  be- 
cause there  was  no  person  liable  to  the 
original  lessor  for  the  rent,  the  parties 
who  went  into  possession  being  liable 
only  to  the  purchaser.  In  Ryan  v. 
Kirchberg  (1885)  17  111.  App.  132,  a 
written  lease  for  a  term  of  eleven 
months  was  held  to  be  surrendered  by 
giving  a  parol  lease  while  the  original 
lease  had  yet  a  term  of  seven  months 
to  run,  the  parol  lease  being  made  for 
a  period  of  one  year.  Accordingly,  a 
warrant  of  attorney,  contained  in  the 
written  lease,  to  enter  a  judgment  in 
an  action  of  forcible  retainer  by  con- 


fession,  was  held  ineffectual.  It  might 
well  have  been  held  in  this  case  that 
the  written  lease  was  surrendered  un<* 
der  its  terms,  as,  prior  to  the  enter- 
ing into  the  parol  lease,  the  lessor 
gave  the  lessee  a  notice,  as  provided 
therein,  for  the  termination  of  the 
lease.  Before  the  lessee  had  delivered 
up  the  possession  in  accordance  with 
this  termination,  the  new  lease  was 
entered  into.  The  court,  however, 
made  the  decision  upon  the  termina- 
tion of  the  written  lease  by  the  enter- 
ing into  the  oral  lease  and  the  conse- 
quent operation  of  law. 

An  oral  lease,  void  under  the  Statute 
of  Frauds,  does  not  work  a  surrender 
by  operation  of  law  of  the  written 
lease.  Lamont  v.  United  States  Re- 
duction Co,  (1915)  191  III.  App.  446; 
Schieffelin  v.  Carpenter  (1836)  15 
Wend.  (N.  Y.)  400;  Coe  v.  Hobby 
(1878)  72  N.  Y.  141,  28  Am.  Rep. 
120;  Smith  v.  Kerr  (1888)  108  N. 
Y.  31,  2  Am.  St.  Rep.  362,  15  N.  E. 
31;  Seymornv.  Hughes  (1907)  55 
Misc.  248,  105  N.  Y.  Supp.  249;  Rogge 
V.  Levinson  (1908)  113  N.  Y.  Supp. 
525.  See  Wilson  v.  Lester  and  Ettling- 
er V.  Kruger  (N.  Y.)  supra.  *  In 
Schieffelin  v.  Carpenter  (1836)  15 
Wend.  (N.  Y.)  400,  a  lease  under  seal 
was  held  not  terminated  by  the  sur- 
render of  the  premises  by  the  lessee 
to  the  lessor,  and  the  payment  of  the 
rent  then  due,  in  pursuance  of  an  oral 
agreement  that  the  premises  should  be 
surrendered  up  and  the  lease  declared 
on,  delivered  up,  and  canceled,  and  a 
new  lease  executed  to  third  parties, 
does  not  amount  to  a  surrender,  al- 
though the  third  parties  to  whom  the 
premises  were  leased  took  possession 
of  the  premises  and  occupied  the  same, 
pursuant  to  such  agreement,  as  tenant 
to  the  lessor,  who  accepted  them  as 
such  and  received  rents  from  them, 
where  the  lease  to  the  third  party  was 
void  because  not  in  writing.  Accord- 
ingly, the  lessor  was  held  entitled  to 
recover  rent  of  the  original  lessee. 

But  if  an  oral  lease  is  valid,  it  may 
amount  to  a  surrender  of  the  written 
lease.  Schieffelin  v.  Carpenter  (N» 
Y.)  supra  (dictum) ;  Smith  v.  Niv- 
er  (1848)  2  Barb.  (N.  Y.)  180; 
Whitney   v.    Meyers    (1852)    1    Duer 
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(N.  Y.)  266.  In  Smith  v.  Niver 
(1848)  2  Barb.  (N,  Y.)  180,  one  of  two 
lessees  was  held  to  be  discharged  of 
his  liability  for  rent  on  a  lease  for 
three  years  by  an  agreement  between 
the  parties  to  the  lease,  at  the  end  of 
the  second  year,  that  he  should  be  dis- 
charged, and  that  the  other  lessee 
alone  should  become  the  tenant  of  the 
plaintiff  for  the  remaining  year  of  the 
term  specified  in  the  lease. 

A  surrender  by  operation  of  law 
results  so  as  to  discharge  the  lessee, 
where  the  lease  is  transferred,  either 
by  written  assignment  or  by  parol,  to 
one  who  is  accepted  by  parol  by  the 
lessor  as  lessee,  in  place  of  the  orig- 
inal lessee,  and  actual  surrender  of 
the  premises  to  the  transferee  takes 
place.  Amory  v.  Kannoffsky  (1875) 
117  Mass.  351,  19  Am.  Rep.  124;  Logan 
V.  Anderson  (1845)  2  Dougl.  (Mich.) 
101;  Wallace  v.  Kennelly  (1885)  47 
N.  J.  L.  242;  People's  Sav.  Bank  v* 
Alexander  (1891)  140  Pa.  22,  21  Atl. 
248.  Thus,  a  surrender  by  operation 
of  law  has  been  held  to  be  proven  by 
facts  showing  that  the  lessee  in  a 
lea^e  under  seal,  who  had  never  en- 
tered into  possession  of  the  premises, 
assigned  the  lease  in  writing  to  an- 
other, and  that  the  lessor,  who  was 
present  when  the  assignment  was 
made,  assented  to  it  and  to  the  change 
of  tenant,  and  agreed  to  accept  the  as- 
signee as  his  tenant  in  the  place  of  the 
lessee,  and  also  looked  to  the  assignee 
for  rent  of  the  premises,  and  stated  to 
the  lessee  that  he  would  discharge  him 
from  the  payment  of  rent,  and  take  the 
assignee  for  his  tenant.  Logan  v.  An- 
derson (1845)  2  Dougl.  (Mich.)  101. 
It  is  stated  that  if  the  lessor  accepted 
the  assignee  as  his  tenant  with  the  as- 
sent of  the  lessee,  the  as^nt  would 
have  the  same  legal  effect  as  if  the 
lessee  had  actually  surrendered  the 
former  lease.  In  Wallace  v.  Kennelly 
(1885)  47  N.  J.  L.  242,  where  the 
lessee  had  assigned  his  term  to  an- 
other, who  paid  rent  to  the  lessor,  it  is 
held  that,  if  such  other  was  accepted 
by  the  lessor  as  substituted  in  the 
place  of  the  lessee  as  his  tenant,  the 
lease  was  terminated  so  far  as  the 
lessee  was  concerned:  he  could  not 


thereafter  be  held  liable  for  rent.  An 
oral  agreement  between  a  lessor  and 
lessee  that  the  lessor  would  receive 
rent  from  a  sublessee  in  possession, 
and  that  lessee  might  give  up  the 
lease,  followed  by  a  delivery  of  the 
lease  to  the  lessor,  has  been  held  to 
amount  to  a  surrender  by  operation  of 
law.  Amory  v.  Kannoffsky  (Mass.) 
supra.  In  Vandekar  v.  Reeves  (1886) 
40  Hun  (N.  Y.)  430,  there  was  held 
to  be  a  surrender  by  operation  of  law, 
where  a  lessee  made  a  verbal  agree- 
ment for  the  sale  of  some  of  his  prop- 
erty on  the  leased  premises,  and  of  his 
interest  in  and  under  the  lease  in  ques- 
tion, an  agreement  which  was  com- 
pleted by  the  lessee  moving  out,  and 
his  transferee  moving  into  the  prem- 
ises, and  payment  of  the  price  agreed 
upon  for  the  purchase,  where  the  less- 
or consented  to  the  sale  and  transfer, 
and  agreed  to  receive  the  transferee 
as  tenant  under  the  lease  in  place  of 
the^riginal  lessee,  and  to  look  to  the 
transferee  for  the  rent  to  become  due 
for  the  remainder  of  the  term.  The 
court  states  that,  although  this  ar- 
rangement was  oral  and  related  to  a 
term  exceeding  one  year,  it  operated 
with  the  act  of  the  parties  under  it  to 
discharge  the  original  lessee  from  a 
claim  for  future  rent,  as  was  in  fact 
expressly  agreed.  Continuing,  the 
court  states:  "It  is  important,  of 
course,  that  it  be  established  that  the 
lessor  gave  assent  to  the  termination 
of  the  lease  as  to  the  original  lessee, 
and  accepted  the  new  party  as  tenant 
in  his  place." 

It  has  been  held  that  a  parol  sur- 
render, although  invalid  in  law,  will 
be  sustained  in  equity,  where  in  pursu- 
ance thereof  the  lessee  has  given  up 
possession  of  the  leased  premises  and 
the  lessor  leases  them  to  another  ten- 
ant. Stotesbury  V.  Vail  (1861)  13  N. 
J.  Eq.  390.  The  tenant  had,  in  accord- 
ance with  the  parol  agreement,  sur- 
rendered the  premises,  and  given  his 
copy  of  the  lease  to  the  lessor,  to- 
gether with  the  key  of  the  house.  It 
is  stated  that  in  equity  the  action  of 
the  tenant  in  abandoning  the  premises 
in  accordance  with  the  parol  agree- 
ment effects  the  surrender  of  the  lease, 
as  it  would.be  most  inequitable  to  pre- 
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vent  the  landlord  from  recovering  rent 
from  the  lessee  upon  the  ground  that 
the  surrender  was  not  made  in  writing 
in  pursuance  of  the  Statute  of  Frauds. 
Accordingly,  'the  lessor  was  enjoined 
from  proceeding  at  law  to  recover  the 
rent. 

The  oral  agreement  is  not  the  de- 
terminative factor  of  a  surrender  by 
operation  of  law.  A  surrender  by 
operation  of  law  was  held  to  have 
taken  place  where  the  lessee  actually 
surrendered  possession  of  the  prem- 
ises to  the  lessor  by  turning  the  prem- 
ises over,  at  the  request  and  direction 
of  the  lessor,  to  third  parties,  who  hacf 
leased  them  from  the  lessor,  and  as- 
signing to  such  third  parties  his  in- 
terest in  the  lease  for  the  remainder  of 
the  term.  Commercial  Hotel  Co.  v. 
Brill  (1905)  123  Wis.  638,  101  N.  W. 
1101. 

No  surrender  by  operation  of  law 
results,  where  there  is  no  action  taken 
by  the  parties  in  pursuance  of  the  oral 
agreement  that  is  inconsistent  with 
the  continuance  of  the  term  in  the 
lessee.  Thus,  where  the  lessor  verbal- 
ly assented  to  the  sale  of  the  inter- 
est of  one  of  the  colessees  to  the  other 
lessee,  and  to  his  abandonment  of  the 
premises,  and  agreed  verbally  with  the 
purchaser  to  look  to  him  alone  for 
the  performance  of  the  covenant,  but 
nothing  inconsistent  with  the  continu- 
ance of  the  term'  in  the  other  lessee 
took  place,  there  was  held  to  be  no 
surrender.  Felker  v.  Richardson 
(1893)  67  N.  H.  509,  32  Atl.  830.  It 
has  been  held  that  under  a  lease  con- 
taining a  covenant  that,  if  the  prem- 
ises or  any  part  thereof  should  be- 
come vacant  during  the  term,  the 
lessor  might  re-enter  the  same  and 
relet  the  premises  as  the  agent  of  the 
lessee,  and  receive  the  rent  thereof, 
applying  the  same  first  to  the  payment 
of  such  expenses  as  the  lessor  might 
be  put  to  in  renting  the  same  and  then 
to  the  payment  of  the  rent  due  upon 
the  lease,  the  mere  acceptance  of  the 
keys  and  possession  of  the  premises 
are  not  sufficient  to  raise  a  presump- 
tion of  surrender.  In  such  a  situation 
it  is  for  the  jury  to  determine,  upon 
all  the  facts  of  the  case,  whether  the 
acceptance  of  the  keys  and  the  subse* 


quent  acts  done  by  the  lessor  are  in 
furtherance  of  the  surrender  of  the 
preniises  and  an  acceptance  of  the 
same.  Hurley  v.  Sehring  (1891)  62 
Hun,  621,  43  N.  Y.  S.  R.  240,  17  N.  Y. 
Supp.  7. 

Instruments  denominated  oil  and 
gas  leases  frequently  grant  the  oil  and 
gas  in  the  described  land,  and  it  is 
held  that  such  a  grant  cannot  be  sur- 
rendered by  parol.  Heller  v.  Dailey 
(1901)  28  Ittd.  App.  555,  63  N.  E.  490; 
Ramage  v.  Wilson  (1905)  37  Ind.  App. 
532,  77  N.  E.  368.  See  Hooks  v.  Forst 
(1895)  165  Pa.  238,  30  Atl.  846,  18 
Mor.  Min.  Rep.  139,  supra,  as  to  sur- 
render of  oil  and  gas  lease. 

Some  cases  hold  merely  that  no  writ- 
ing is  necessary  to  the  surrender  of  a 
lease.  Rogers  v.  Dockstader  (reported 
herewith)  ante,  663;  Weiner  v.  Bald- 
win (1899)  9  Kan.  App.  772,  59  Pac. 
40;  Harms  v.  MCCormick  (1889)  30 
111.  App.  125,  reversed  on  other 
grounds  in  (1889)  132  111.  104,  22  N. 
E.  511.  If  the  surrender  has  been 
completed  by  the  delivery  of  posses- 
sion and  acceptance  thereof,  the  lease 
is  terminated.  In  Weiner  v.  Baldwin 
(1899)  9  Kan.  App.  772,  59  Pac.  40,  an 
action  by  a  landlord  against  his  ten- 
ant, who  defended  on  the  ground  that 
he  had  sold  his  business,  which  occu- 
pied the  leased  premises,  with  the  con- 
sent of  the  landlord,  and  delivered  pos- 
session of  the  premises  to  the  purchas- 
er of  the  stock  of  goods,  the  jury  were 
instructed  that  an  agreement  to  sur- 
render the  lease  need  not  be  in  writ- 
ing, and  the  contract  to  surrender 
must  be  shown  by  the  tenant  to  have 
been  made  either  in  express  terms,  or 
to  be  implied  from  the  facts  and  cir- 
cumstances, and  dealings  between 
the  plaintiff  and  defendant  and  the 
other  parties  to  whom  the  defendant 
transferred  the  possession  of  the 
premises.  The  instructions  were  ap- 
proved as  a  whole,  no  special  attention 
being  directed  to  this  particular  in- 
struction. 

b.  Theory  that  toritten  lease  may  he  «ur- 
rendered  by  parol. 

As  stated  in  the  introduction,  some 
cases  have  treated  the  question  as  be- 
ing whether  a  written  contract  can  be 
discharged  by  an  oral  agreement,  and 
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state  that,  when  executed,  such  an 
agreement  becomes  legally  effective. 
Miller  v.  Demmis  (1902)  68  N.  J.  L. 
320.  53  Atl.  394;  Tallman  v.  Earle 
(1891)  37  N.  Y.  S.  R.  271,  13  N.  Y. 
•Supp.  805;  Sherman  v.  Engel  (1896) 
18  Misc.  484,  41  N.  Y.  Supp.  959.  In 
Tallman  v.  Earle  (1891)  37  N.  Y. 
S.  R.  271,  13  N.  Y.  Supp.  805,  a  lease 
under  seal  for  a  term  of  one  year  was 
held  surrendered  by  a  surrender  of 
the  premises  at  the  end  of  five  months, 
and  the  payment  of  commissions  to  a 
real  estate  broker  for  reletting  them, 
in  pursuance  of  an  oral  agreement; 
the  court  treats  this  as  an  executed 
parol  agreement,  and  holds  that  a  con- 
tract under  seal  can  be  discharged  be- 
fore breach  by  such  an  agreenient. 

See  Greider's  Appeal  and  McDaniels 
V.  Harrington,  subd.  II.  a. 

It  is  stated  generally  in  some  cases 
that  a  written  lease  may  be  sur- 
rendered by  parol.  Baker  v.  Pratt 
(1854)  15  111.  568;  McKenzie  v.  Lex- 
ington (1836)  4  Dana  (Ky.)  128.  In 
Baker  v.  Pratt  (111.)  supra,  one  of 
three  lessees  took  a  second  lease  to 
himself,  while  the  first  lease  was  still 
unexpired,  and  together  with  the  land- 
lord destroyed  the  first  lease.  The 
lessee  thus  taking  the  second  lease 
never  called  upon  the  landlord  to  give 
him  possession  of  the  entire  premises, 
and  never  made  an  effort  to  obtain 
such  possession,  but  seems  to  have 
been  satisfied  with  the  fact  that  his 
colessees  under  the  former  lease  re- 
mained jointly  in  possession  with  him, 
and  pleaded  this  fact  as  a  defense  to 
an  action  by  the  landlord  against  him 
for  the  rent,  under  the  subsequent 
lease.  It  is  not  clear  but  that  the 
court  bases  its  opinion,  in  part  at 
least,  on  the  fact  that  the  lease  in- 
volved was  one  which  would  have 
been  valid  had  it  been  by  parol.  In 
Prior  V.  Kiso  (1883)  81  Mo.  241,  it  is 
stated  that  "a  lease  under  seal  may  be 
surrendered  or  changed  by  subsequent 
contract,  by  parol  or  writing,  under 
seal  or  without  seal."  It  seems,  how- 
ever, in  this  case,  that  there  had  been 
an  actual  surrender  of  the  premises 
in  pursuance  of  the  agreement,  and 
the  lessor  had  consented  to  the  sur- 
render and  accepted  another  as  ten- 


ant. Moreover,  the  discussion  in  this 
regard  takes  place  in  a  part  of  the 
opinion  concerned  with  the  liabil- 
ity of  sureties.  See  Churchill  v.  Larn- 
mers  (1894)  60  Mo.  App.  244,  supra. 
It  seems  that  there  was  no  denial  of 
the  fact  that  a  written  lease  had  been 
set  aside  by  a  subsequent  verbal 
agreement  in  Blackman  v.  Kessler 
(1899)  110  Iowa,  140,  81  N.  W.  185. 

While  this  rule  is  stated  broadly 
enough  to  cover  an  executory  agree- 
ment, the  courts  which  so  state  the 
rule  apply  it  providing  certain  condi- 
«tions  exist  or  certain  things  are  done, 
and  hold  that  if  these  conditions  do 
not  exist  or  these  things  are  not  done 
the  surrender  is  invalid.  A  request 
to  charge  that  a  written  contract  of 
lease  cannot  be  rescinded  verbally 
without  a  change  of  possession,  or 
withiout  a  writing  dispensing  with  the 
same,  signed  by  the  lessors,  was  held 
properly  refused,  but  the  court  states 
that  this  request  might  have  been 
proper  under  the  requisite  qualifica- 
tions. It  is  not  stated  what  the  requi- 
site qualifications  are.  National  Bank 
V.  Bones  (1885)  75  Ga.  256.  One  of 
the  conditions  usually  laid  down  is 
that  there  must  be  a  surrender  of  the 
premises  with  the  intention  of  surren- 
dering the  term.  Duncan  v.  Moloney 
(1904)  115  111.  App.  522.  See  supra, 
II.  See  Prior  v.  Kisp  (Mo.)  supra.  It 
is  stated  in  Strong  v.  Schmidt  (1897) 
15  Ohio  C.  C.  233,  8  Ohio  C.  D.  551, 
same  case  on  first  appeal  in  (1897)  13 
Ohio  C.  C.  302,  7  Ohio  C.  D.  233,  that 
an  agreement  to  make  a  future  sur- 
render must  be  in  writing,  but  an  oral 
agreement  to  surrender,  accompanied 
by  an  actual  possession  at  the  ter- 
mination of  the  contract  of  lease,  ac- 
cepted by  the  grantor,  takes  the  con- 
tract out  of  the  statute,  and  may  be 
valid  as  a  surrender.  No  importance 
is  attached  as  to  the  length  of  time  the 
lease  had  to  run. 

Even  a  surrender  of  the  lease  with 
the  possession  .of  a  portion  of  the 
premises  has  been  held  to  be  a  valid 
termination  of  the  lease,  if  made  with 
the  intention  of  completing  the  sur- 
render. McKenzie  v.  Lexington  (Ky.) 
supra. 

If  there  has  been  a  surrender  of  the 
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premises  and  an  acceptance  thereof  in 
pursuance  of  the  oral  agreement,  the 
surrender  is  good.  This  is  treated  as 
an  executed  agreement,  and  it  is  held  ' 
that  even  a  lease  under  seal  may  be 
thus  surrendered.  Alschuler  v.  Schiff 
(1896)  164  111.  298,  45  N.  E.  424.  Upon 
the  authority  of  this  case  the  parties 
conceded  this  rule  in  Bloomquist  v. 
Johnson  (1908)  107  111.  App.  154. 

In  Bowman  v.  Wright  (1902)  66 
Neb.  661,  91  N.  W.  580,  92  N.  W.  580, 
where  there  was  a  parol  change  of  the 
terms  of  a  written  lease,  it  was  urged 
that  the  written  lease  had  been  aban- 
doned and  surrendered,  and  a  new  one 
substituted  at  a  less  rent.  The  agree- 
ment had  been  performed  according  to 
the  terms  of  the  new  lease,  and  the 
court  states  that  "so  long  as  the  agree- 
ment has  been  performed,  the  Statute 
of  Frauds  is  out  of  the  way,  and  the 
case  is  like  any  other  executed  modifi- 
cation of  an  agreement.'' 

An  oral  agreement  to  surrender  a 
lease  has  been  sustained  as  a  cancel- 
ation of  the  written  lease,  although 
the  lessee  remained  in  possession  un- 
der a  subsequent  verbal  lease,  entered 
into  before  the  surrender  had  taken 
place,  where  the  parties  subsequently 
acted  upon  the  assumption  that  the 
oral  lease  was  in  force.  Evans  v. 
McKanna  (1893)  89  Iowa,  362,  56  N. 
W.  527.  The  argument  in  this  case 
was  that  the  oral  contract  was  execu- 
tory and  that  the  agreement  to  cancel 
the  lease  was  never  executed.  In 
answer  to  this  argument  the  court  ^ 
states  that  the  facts  in  the  case  show 
that  there  was  an  agreement  to  cancel 
the  written  lease,  and  that  that  ar- 
rangement was  fully  consummated, 
and  the  parties  actually  entered  into  a 
new  oral  lease  containing  different 
conditions  from  those  in  the  original 
lease,  and  in  pursuance  thereof  ex- 
ecuted the  subsequent  oral  contract 
and  carried  it  out,  and  that  such 
amounted  to  a  cancelation  or  surren- 
der of  the  original  lease  by  operation 
of  law.  The  court  further  states  that 
the  lessor  had  done  certain  work  upon 
the  premises  provided  for  in  the  oral 
lease,  and  that  ''surely,  in  view  of 
these  facts,  it  cannot  be  said  that  the 


lessor  had  not  a^'cepted  the  cancela- 
tion of  the  first  lease,  and  a  surrender 
of  the  premises  thereunder.  His  acts, 
in  part  complying  with  the  conditions 
of  the  oral  lease,  thoroughly  show  that 
both  parties  considered  the  written 
lease  at  an  end."  Accordingly,  a  writ- 
ten lease  for  a  torm  of  five  years  was 
held  surrendered  by  the  oral  agree- 
ment of  cancelation,  made  after  nearly 
three  years  of  the  term  had  expired, 
and  the  subsequent  acts  of  the  par- 
ties in  accord  with  the  oral  agreement, 
and  the  written  lease  was  held  to  be 
no  longer  in  effect,  so  that  the  land- 
lord could  not  enforce  its  provisions. 
An  oral  agreement  seven  months  aft- 
er the  beginning  of  a  lease  for  three 
years,  whereby  the  tenant  agreed  to 
surrender  the  lease  and  vacate  the 
premises  on  written  notice,  was  stated 
to  be  valid  in  Eggers  v.  Paustain 
(1918)  —  Iowa,  — ,  169  N.  W.  739.  The 
theory  of  this  decision  is  not  clear. 
Although  it  was  urged  that  evidence  of 
the  oral  agreement  was  incompetent, 
that  it  was  within  the  Statute  of 
Frauds,  the  court  states  simply  that 
"an  oral  agreement,  if  any,  to  termi- 
nate the  lease,  was  valid."  The  ques- 
tion arose  in  an  action  by  the  landlord 
on  a  rent  note  in  which  the  tenant  set 
up  a  counterclaim  for  damages  for 
wrongful  eviction.  It  seems  that  the 
tenant  vac&ted  voluntarily  in  response 
to  a  written  notice,  and  the  above  oral 
agreement  was  shown  as  authority  for 

the  notice. 

Some  cases,  without  expressly  sus- 
taining the  validity  of  the  parol  sur- 
render, hold  that  where  it  is  mutually 
agreed  between  the  parties  that  a 
lease  shall  be  surrendered,  and  a  new 
one  is  thereupon  made  with  another 
party,  and  the  landlord  accepts  the 
new  party  as  his  tenant,  this  will  estop 
the  landlord  thereafter  from  denying 
the  surrender  of  the  first  lease,  not- 
withstanding it  was  in  writing  under 
seal,  and  the  agreement  to  surrender 
was  verbal.  Dills  v.  Stobie  (1876)  81 
111.  202. 

That  a  written  lease  may  be  sur- 
rendered by  parol  is  especially  true  if 
the  lease  is  one  not  required  by  the 
Statute  of  Frauds  to  be  in  writing.  In 
Stewart  v.  Munford  (1878)  91  UL  58, 
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5  Mor.  Min.  Rep.  655,  a  lessee  who  had 
sold  his  term  executed  a  written  sur- 
render of  the  lease  in  order  that  a 
new  one  might  be  executed  to  his 
vendee,  containing  covenants  satis- 
factory to  the  vendee.  The  sale  of  the 
term  having  failed  because  of  some 
misunderstanding,  the  lessee  claimed 
to  have  reserved  an  equitable  right  in 
the  lease,  which  it  was  shown  he  had 
subsequently  surrendered  by  parol. 
This  parol  surrender  of  the  equitable 
interest  thus  reserved  was  held  good, 
the  court  stating  that  if  he  could  re- 
serve an  equitable  interest  in  the  lease 
by  a  verbal  agreement  it  .must  follow 
that  by  the  same  character  of  contract 
he  could  surrender  that  interest;  that 


he  could  not  require  a  higher  degree 
of  evidence  to  surrender  and  cancel 
than  to  create  the  interest. 

It  is  not  altogether  clear  that  those 
acts  which  amount  to  an  execution  of 
the  oral  agreement,  which,  according 
to  the  one  theory,  validates  the  agree- 
ment, are  the  same  as  those  which,  ac- 
cording to  the  other  theory,  amouiit  to 
a  surrender  by  operation  of  law.  Com- 
pare Kelly  V.  Noxon  (1892)  62  Hun, 
281,  18  N.  Y.  Supp.  909,  Millis  v.  Ellis 
(1909)  109  Minn.  81,  122  N.  W.  1119, 
and  Felker  v.  Richardson  (1893)  67  N. 
H.  509,  32  Atl.  830,  supra.  III.  a,  with 
Bowman  v.  Wright  (1902)  65  Neb.  661, 
91  N.  W.  580,  92  N.  W.  580. 

W.  A.  E. 


ROXBURY  PAINTING  &  DECORATING  COMPANY  et  al. 

V. 

MARIETTA  NUTE  et  al. 

Massachusetts  Supreme  Judicial  Court -—May  23,  .lOlO, 

(—  Mass.  — ,  123  N.  E.  391.) 

Mechanics'  lien  —  notice  of  repairs  —  consent  to  lien. 

1.  The  mere  fact  that  one  tenant  in  common  has  notice  that  repairs 
are  being  made  on  the  property  by  a  purchaser  under  executory  contract 
does  not  establish  consent  to  a  change  of  the  contract  of  sale  so  as  to 
authorize  the  purchaser  to  establish  mechanics'  liens  against  his  Interest 
in  the  property. 

[See  note  on  this  question  beginning  on  page  686.] 


—  authority  of  purchaser  under  execu- 
tory contract. 

2.  One  in  possession,  under  an  exec- 
utory contract  to  purchase  real  es- 
tate, has  no  authority  to  impose  a  me- 
chanics' lien  upon  the  property  as 
against  the  owner,  unless  the  owner 
has  by  implication  authorized  him  to 
contract  for  the  repair  and  alteration 
of  the  building. 

[See  18  R.  C.  L.  896.] 

Contract  —  modification  —  parol. 

3.  The  parties  may  modify  an  execu- 
tory contract  for  purchase  of  real  es- 
tate by  subsequent  parol  agreement. 

[See  6  R.  C.  L.  915.] 

Mechanics^  lien  —  consent  of  owner 
to  mortgage  —  executory  purchaser. 

4.  A  property  owner  may  be  found 
to  have  consented  to  a  purchaser  un- 
der executory  contract  contracting  for 
repairs,  which  will  subject  the  prop- 


erty to  mechanics'  liens,  from  the  fact 
that  he  agreed  to  the  purchaser's  plac- 
ing a  mortgage  on  the  property  in 
order  to  pay  the  purchase  price  in  full, 
to  secure  which  repairs  were  neces- 
sary. 

Tenant  in  common  —  consent  to  me- 
chanics' lien. 

5.  One  tenant  in  common  of  proper- 
ty may  consent  to  a  mechanics'  lien  on 
the  property  which  will  bind  his  inter- 
est therein  without  affecting  the  inter- 
est of  his  cotenant. 

[See  18  R.  C.  L.  884,  885.] 

Mechanics'  lien  —  effect  of  proceeding 
against  all  owners. 

6.  One  does  not  lose  his  mechanics' 
lien  on  the  interest  of  one  tenant  in 
common  in  real  estate  by  proceeding 
against  all  the  co-owners  for  establish- 
ment of  the  lien. 
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Exceptions  by  plaintiffs  to  rulings  of  the  Superior  Court  for  Suffolk 
County  (Sisk,  J.),  made  during  the  trial  of  petitions  filed  to  enforce  me- 
chanics' liens,  which  resulted  in  a  verdict  for  defendants.  Stistained  in 
case  of  defendant  Nute.    Overruled  as  to  other  defendant 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Richard  J,  Lane,  for  plaintiffs :         Peabody  v.  Eastern  Methodist  Soc. 
Defendants  Nute  and  Young,  by  im-     5  Allen,  540;  Hayes  v.  Fessenden,  106 


plication  at  least,  authorized  Hath- 
away to  employ  the  necessary  work- 
men to  repair  the  property. 

Davis  V.  Humphrey,  112  Mass.  309; 
Garew  v.  Stubbs,  155  Mass.  549,  30 
N.  E.  219;  Brown  v.  Haddock,  199 
Mass.  480,  85  N.  E.  573. 

Whether  the  labor  was  or  was  not 
furnished  with  the  consent  of  the  de- 
fendants was  an  inference  of  fact  to 
be  drawn  by  the  jury. 

Gannon  v.  Shepard,  156  Mass.  355, 
31  N.  E.  296;  Vickery  v.  Richardson, 
189  Mass.  53,  75  N.  E.  136;  Arnold  v. 
Spurr,  130  Mass.  347. 

Petitioners  were  not  required  to 
show  the  defendants'  consent  to  the 
creation  of  the  debt,  but  only  their 
consent  to  the  furnishing  of  the  labor. 

Vickery  v.  Richardson,  189  Mass.  53, 
75  N.  E.  136;  Brown  v.  Haddock,  199 
Mass.  480,  85  N.  E.  573. 

If  the  jury  found  that  said  consent 
was  only  for  defendant  Nute  herself, 
yet  the  lien  could  reach  and  apply  to 
her  interest  in  the  property. 

Kirby  v.  Tead,  13  Met.  149 ;  Webber 
Lumber  &  Supply  Ck>.  v.  Erickson,  216 
Mass.  81,  102  N.  E.  940. 

Mr.  Philip  Nichols,  for  defendants : 

The  repairs  were  not  made  by  virtue 
of  an  agreement  with  both  Miss  Nute 
and  Mrs.  Young,  or  by  their  consent, 
or  by  an  agreement  with,  or  the  con- 
sent of,  a  person  having  authority 
from  or  rightfully  acting  for  them. 

Merrill  v.  Berkshire,  11  Pick.  269; 
Marks  v.  Sewall,  120  Mass.  174 ;  Baker 
V.  Willard,  171  Mass.  220,  40  L.R.A. 
754,  50  N.  E.  620;  Benjamin  v.  Ameri- 
can Teleph.  &  Teleg.  Co.  196  Mass.  454, 
82  N.  E.  681,  13  Ann.  Gas.  306. 

No  lien  can  be  enforced  against 
Miss  Nute's  undivided  half  interest. 

Whalen  v.  Collins,  164  Mass.  146, 
41  N.  E.  124;  Kirby  v.  Tead,  13  Met. 
149;  Stevens  v.  Lincoln,  114  Mass.  476; 
Webber  Lumber  &  Supply  Co.  v.  Erick- 
son, 216  Mass.  81,  102  N.  E.  940. 

The  repairs  were  not  made  by  virtue 
of  an  agreement  with  Miss  Nute  alone, 
or  by  her  consent,  or  by  an  agreement 
with,  or  the  consent  of,  a  person  hav- 
ing authority  from  or  rightfully  acting 
for  her. 


Mass.  228;  Perkins  v.  Davis,  120  Mass. 
408;  Saunders  v.  Bennett,  160  Mass. 
48,  39  Am.  St.  Rep.  456,  35  N.  E.  Ill; 
Courtemanche  v.  Blackstone  Valley 
Street  R.  Co.  170  Mass.  50,  64  Am.  St. 
Rep.  275,  48  N.  E.  937;  Goldenberg  v. 
Taglino,  218  Mass.  357,  105  N.  E.  883. 

Carroll,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiffs  seek  to  establisli  a 
lien  for  labor  performed  and  ma- 
terials furnished  in  the  repair  and 
alteration  of  a  building  on  land 
owned  by  the  respondents  Mrs. 
Young  and  Miss  Nute  (hereinafter 
called  the  o vomers),  as  tenants  in 
common.  The  work  was  performed 
under  contracts  of  the  respondent 
Hathaway  vdth  the  petitioners. 
Hathaway  made  no  appearance; 
his  deposition  was  taken  on  inter- 
rogatories propounded  by  the  plain- 
tiffs and  cross  interrogatories  of 
the  owners.  In  the  superior  court 
a  verdict  was  ordered  for  the  own- 
ers. 

It  was  not  denied  that  on  March 
25,  1914,  the  owners,  by  a  contract 
under  seal,  agreed  with  Hathaway 
to  sell  him  the  premises  for  $5,000. 
Of  this  amount  $250  was  paid,  and 
the  agreement  provided  that  the 
deed  was  to  be  delivered  on  or  about 
April  20,  1914.  The  remainder  of 
the  purchase  price  was  to  be  paid 
by  a  note  of  $2,500  secured  by  a 
first  mortgage  on  the  premises,  pay- 
able to  Marietta  Nute  (one  of  the 
ov^mers) ,  and  by  payment  in  cash  of 
$2,250  on  delivery  of  the  deed.  It 
was  further  provided  that  posses- 
sion was  to  be  given  to  Hathaway 
on  delivery  of  the  deed,  the  prem- 
ises to  be  in  the  same  condition  as 
when  the  agreement  was  signed, 
"reasonable  use  and  wear  of  the 
building  thereon  only  excepted.'' 
Hathaway  never  paid  or  tendered 
payment  of  the  $2,250  and  the 
agreement  was  not  carried  out.  The 


682 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


owners  retained  the  $250  paid  by 
Hathaway. 

A  few  days  prior  to  the  execution 
of  the  agreement  Hathaway  con- 
tracted with  the  petitioners  for  ex- 
tensive repairs  and  alterations  upon 
the  house,  representing  that  he  was 
the  owner.  The  petitioners  entered 
upon  the  premises  and  made  the  re- 
pairs and  alterations.  April  3, 
1914,  a  second  contract  was  made 
by  Hathaway  with  the  petitioner 
the  Roxbury  Painting  &  Decorating 
Company  to  do  additional  papering 
and  painting,  which  work  was  per- 
formed. Work  on  the  house  was  dis- 
continued by  the  petitioner  Duff  on 
April  15,  1914,  by  the  petitioner 
Lewis  on  April  18,  1914,  and  by.the 
petitioner  tiie  Roxbury  Painting  & 
Decorating  Company  on  April  24, 
1914.  There  was- evidence  that  Miss 
Nute  was  on  the  premises  March  28, 
1914,  when  the  work  was  in  prog- 
ress, and  when  asked  if  ''she  want- 
ed to  come  in"  said  "  'No,*  that 
.  .  .  she  would  just  walk  around 
the  house,"  and  again  on  April  11th 
she  visited  the  premises  and  then 
went  through  the  building  and  re- 
marked "how  beautiful  the  house 
looked  and  what  a  great  deal  of 
work  was  put  in  the  house."  Hath- 
away in  his  answers  to  interroga- 
tories stated  that  "Miss  Nute  visit- 
ed the  place  while  the  repairs  were 
going  on  four  or  five  times,"  and 
"spoke  of  the  great  change  he  had 
made  in  the  appearance  of  the 
place;  she  said  it  looked  like  a 
palace;"  that  "he  employed  other 
mechanics  to  do  other  work  on  the 
house,  amounting  to  about  $1,700 ;" 
and  that  "the  work  of  the  petition- 
ers was  necessary  to  make  the  house 
habitable." 

Under  Rev.  Laws,  chap.  197,  8  1, 
a  lien  may  be  established  for  labor 
performed  and  materials  furnished 
in  the  repair  of  a  building  by  virtue 
of  an  agreement  with  "or  by  con- 
sent of  the  owner  of  such  building," 
or  "of  a  person  .  .  .  rightfully 
acting  for  such  owner  in  procuring 
or  furnishing  such  labor  or  ma- 
terials." By  the  contract  of  sale 
dated  March  25,  1914,  the  owners 


were  to  convey  the  premises  to 
Hathaway  on  or  before  April  20, 
1914;  and  if  this  contract  was  not 
subsequently  modified,  then  the 
owners  did  not  agree  that  Hatha- 
way could  charge  them  with  re- 
sponsibility for  his  contracts;  and 
the  work  was  not  done  with  their 
consent  within  the  meaning  of  the 
statute,  and  he  was  not  rightfully 
acting  for  them  in  procuring  or 
furnishing  such  labor  or  material. 
Mere  notice  that  he  intended  to  re- 
pair the  house,  and  knowledge  of 
the  progress  of  the  work  and  ap- 
preciation expressed  over  the  im- 
provements made,  were  not  enough 
to  establish  a  lien  on  the  owners' 
estate.  When  an  owner  of  land 
agrees  to  sell  it,  and  allows  one  who 
has  agreed  to  buy  it  to  take  posses- 
sion of  the  property,  the  owner  does 
not  thereby  authorize  such  person 
to  impose  a  lien  on  the  land,  unless 
by  implication  the 
owner      authorized  Jf*S^^\ir«rity 

the       purchaser       to    of  imrcbaaer 

contract  for  the  re-  tor/ contract. 
pair  and  alteration 
of  the  building.  As  stated  in  Hayes 
V.  Fessenden,  106  Mass.  228,  at 
page  230:  "Their  [the  owners'] 
contract  for  a  sale  of  the  land  to 
Fessenden,  notice  that  he  intended 
to  T)uild  upon  it,  and  knowledge  of 
the  progress  of  the  work,  charged 
them  with  no  responsibility  for  it 
to  anyone."  Saunders  v.  Bennett, 
160  Mass.  48,  39  Am.  St.  Rep.  456, 
35  N.  E.  Ill;  Courtemanche  v. 
Blackstone  Valley  Street  R.  Co.  170 
Mass.  50,  64  Am.  St.  Rep.  275,  48 
N.  E.  937. 

The  petitioners  contend  that  the 
contract  of  sale  of  March  25,  1914, 
was  not  the  final  agreement"  be- 
tween Hathaway  and  the  owners; 
that  the  owners  knew  that  Hatha- 
way could  not  carry  out  this  agree- 
ment, and  agreed  that  he  should 
make  the  repairs  and  place  a  mort- 
gage on  the  property,  and  pay  them 
the  purchase  price  out  of  the  money 
secured  by  the  mortgage.  To  sup- 
port this  contention  they  offered  the 
evide^ce  of  Hathaway,  that  he 
talked  with  Miss  Nute  before   and 
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after  March  25,  1914,  about  the 
necessity  ''of  raising  money  re- 
quired to  purchase  said  estate  by 
placing  a  mortgage  thereon  with 
some  bank/'  and  that  Miss  Nute 
agreed  "to  my  raising  a  mortgage 
on  the  place,  providing  they  were 
paid  in  full/'  and  it  was  agreed 
'that  I  would  repair  the  property 
in  order  to  raise  money  to  pay  them 
off  in  full."  "The  house  was  unfit 
for  anyone  to  live  in  and  we  agreed 
that  I  would  put  it  in  condition; 
such  would  allow  my  raising  funds 
to  pay  them  off  in  full ;"  that  he  told 
Miss  Nute  "about"  the  alterations 
that  were  being  made,  both  before 
the  agreement  was  signed  and  aft- 
erwards. ..."  He  explained  fully 
to  Miss  Nute  about  his  repairing 
the  house  and  putting  it  in  suitable 
condition  to  live  in,  and  Miss  Nute 
agreed  with  him  fully  as  to  all  his 
plans,  and  even  with  a  knowledge 
that  he  was  going  to  obtain  a  mort- 
gage in  the  bank,  that  he  also  told 
her  he  "had  taken  it  up  with  the 
Five  Cents  Savings  Bank  in  Boston 
and  had  obtained  figures  from  the 
Roxbury  Decorating  Company  in 
regard  to  decorating  the  place;" 
that  he  first  saw  Miss  Nute  on 
March  10,  1914,  and  saw  her  almost 
daily  for  over  a  month  after  that 
date. 

William  H.  Fanning,  treasurer  of 
the  Roxbury  Painting  &  Decorating 
Company,  testified  that  on  April  11, 
1914,  he  called  on  Miss  Nute  and 
wanted  to  know  if  Hathaway  had 
a  deed  of  the  property.  She  told 
him  he  did  not  have  a  deed,  that  he 
had  agreed  to  purchase  the  prop- 
erty, and  paid  a  substantial  amount 
down,  and  "was  negotiating  for  a 
mortgage  from  the  bank,  in  order 
that  he  might  carry  through  the 
deal."  He  further  testified :  "I 
told  her  we  were  there  doing  work, 
painting,  and  had  a  contract  with 
Mr.  Hathaway,  two  contracts,  one 
for  the  inside  and  one  for  the  out- 
side." She  said  she  expected  to  hear 
from  Hathaway  every  day,  buc  up 
to  that  time  he  had  not  called  on 
her;  that  "he  was  negotiating  with 
the  bank  for  a  mortgage  in  order 
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that  he  might  live  up  to  the  terms  of 
his  agreement  and  carry  through 
the  deal  of  the  property,  and  she  ex- 
pected to  hear  from  him  most  any 
day;"  that  "Hathaway  would  have 
to  put  the  house  in  condition  .  .  . 
in  order  to  get  the  money  from  the 
bank,  and  he  was  making  the  re- 
pairs." He  also  testified  that  Miss 
Nute  did  not  tell  him  to  cease  work 
on  the  building,  and  that  one  of  his 
workmen  reported  to  him  that  a 
couple  of  days  after  this  interview 
Miss  Nute  was  about  the  premises. 

Clarence  P.  Adams,  a  foreman 
empk)yed  by  the  Roxbury  Painting 
&  Decorating  Company,  testified 
that  about  April  llth  Miss  Nute 
came  to  the  premises  and  went 
through  the  building;  that  "she 
asked  a  carpenter  what  he  was  go- 
ing to  do  with  the  bathroom  floor,", 
and  "he  told  her  that  he  was  wait- 
ing for  the  electricians  to  finish 
wiring  and  he  would  put  the  floor 
down."  Much  of  this  evidence  was 
denied  by  Miss  Nute.  She  testified, 
that  before  the  agreement  of  March 
25th  was  signed  she  gave  the  key 
to  Hathaway  to  look  over  the  prem- 
ises, but  was  unable  to  get  it  back 
from  him;  that  he  represented  to 
her  that  he  was  a  contractor  and 
had  employees  who  were  idle  and 
asked  if  they  could  clean  up  the 
house;  that  she  never  consented  to 
his  making  any  repairs  on  the  house 
and  first  discovered  that  the  men 
were  not  Hathaway's  employees 
when  Mr.  Fanning  called  on  her. 
She  further  testified  that  there  was 
no  extension  of  the  agreement  and 
no  consent  that  Hathaway  should 
mortgage  the  premises;  nor  was 
she  informed  or  had  any  knowledge 
that  he  could  not  carry  out  the 
agreement. 

The  counsel  for  the  owners  "duly 
objected  to  the  admissibility  of  so 
much  of  the  foregoing  testimony  as 
related  to  the  placing  of  a  mortgage 
upon  the  premises  by  a  bank,  or  to 
the  making  of  repairs  or  alterations 
upon  the  premises,  and  to  communi- 
cations by  the  witness  with  Miss 
Nute  in  regard  to  the  same,  and  the 
court  excluded,  subject  to  the  plain- 
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tiff's  exceptions  duly  saved,  so  much 
thereof  as  related  to  matters  occur- 
ring prior  to  the  signing  of  the  con- 
tract, but,  subject  to  the  respond- 
ents' said  objections  and  exceptions, 
admitted  the  remainder  of  said  evi- 
dence objected  to." 

The  parties  could  modify  the 
contract-  Original  contract  by 

modiiication—       a  subseQuent  parol 

agreement.  Oilman 
&  Son  V.  Turner  Tanning  Machin- 
ery Co.  —  Mass.  — ,  122  N.  E.  747. 
The  evidence  of  what  was  said  by 
Miss  Nute  after  the  written  con- 
tract was  made  tended  to  show  that 
the  original  contract  was  so  modi- 
fied by  agreement  of  Hathaway  and 
Miss  Nute;  and  if  the  jury  believed 
this  evidence  they  could  have  found 
that  Hathaway  was  to  make  the  re- 
pairs in  order  that  he  might  secure 
a  mortgage  on  the  premises  and 
pay  the  owners  the  entire  purchase 
price  in  money,  and  that  Miss  Nute, 
by  this  arrangement,  consented  to 

Mecitanics'  Hathaway's  making 

Hen— conJent  the  contract  forthe 

moytl^lSU"*  labor        performed 

executory  and  materials  fur- 

meaning  of  the  Mechanics'  Lien 
Statute  (Rev.  Laws,  chap.  197). 
Davis  V.  Humphrey,  112  Mass.  309; 
Carew  v.  Stubbs,  155  Mass.  549,  30 
N.  E.  219;  Brown  v.  Haddock,  199 
Mass.  480,  85  N.  E.  573. 

If  this  evidence  showing  that  the 
written  contract  was  qualified  by  a 
subsequent  parol  agreement  were 
believed,  a  lien  might  be  established 
on  the  interest  of  Miss  Nute  in  the 

property,  although 
there  was  no  evi- 
dence to  show  that 
Mrs.  Young  was  in 
any  way  indebted 
to  the  petitioners.  She  was  a  sister 
of  Miss  Nute,  and  while  the  latter 
had  control  and  management  of  the 
property  and  collected  the  rents, 
Mrs.  Young  resided  in  another 
city  and  knew  nothing  of  the  re- 
pairs or  alterations,  and  made  no 
agreement  with  Hathaway  except 
the  written  agreement  of  March 
25th;  the  statement  of   Miss  Nute 


Tenant  In 
comnfton^ 
conitent   to 
mechanic*' 
lien. 


that  she  talked  with  her  sister  aft- 
er Fanning's  visit  and  informed  her. 
as  the  work  progressed  is  not 
enough  to  show  that  Mrs.  Young 
consented  to  a  change  in  the  written 
agreement;  and  on 
all  the  evidence  she  uln-i notice  of 


was  not    shown  to  ll^^\^  „^„. 
have    consented    to 
any  modification  of  the  agreement, 
or  to   have   authorized   anyone  to 
make  a  separate  and  independent 
.agreement  for  her. 

While  one  tenant  in  common  can- 
not encumber  the  estate  of  his  co- 
tenant  (Muskeget  Island  Club  v. 
Prior,  228  Mass.  95,  117  N.  E.  2), 
the  interest  of  Miss  Nute  could  be 
conveyed  or  taken  on  execution,  and 
a  lien  could  be  established  on  her  in- 
terest in  the  property.  We  can  see  no 
valid  objection  to  establishing  a 
mechanics'  lien  on  the  interest  of 
one  tenant  in  common  of  real  estate. 
See  Kirby  v.  Tead,  13  Met.  149; 
Webber  Lumber  &  Supply  Co.  v. 
Erickson,  216  Mass.  81,  102  N.  E. 
940 ;  Mellor  v.  Valentine,  3  Colo. 
260 ;  Hillbum  v.  O'Barr,  19  Ga.  591. 

Nor  do  we  think  it  fatal  to  the  pe- 
titioners that  they  have  proceeded 
against,  both  owners  and  have  de- 
scribed them  as  such,  and  in  their 
petition  state  that  the  labor  and  ma- 
terials were  supplied  with  their  con- 
sent. There  is  nothing  in  the  stat- 
ute which  prevents  ^.^,  ^,  ^^ 
a  creditor  who  pe-  cccding:  mrninBt 
titions  to  establish  *"  •^«*"- 
a  lien  against  two  or  more  tenants 
in  common  of  real  estate,  from  se- 
curing his  lien  upon  the  interest  of 
the  tenant  who  makes  the  contract 
or  who  authorizes  the  improvement 
to  be  made.  The  share  of  that  ten- 
ant may  be  held  for  the  work  thus 
authorized  and  a  lien  established 
against  it.  See  in  this  connection 
Taft  V.  Church,  164  Mass.  504,  41 
N.  E.  671 ;  Washburn  v.  Bums,  34 
N.  J.  L.  18.  It  follows  that  in  the 
case  of  Mrs.  Harriet  E.  Young  the 
petitioners'  exceptions  are  over- 
ruled; in  the  case  of  Miss  Marietta 
Nute  they  are  sustained. 

So  ordered. 
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ANNOTATION.     . 

Knowledge  of  owner  of  improvementt  or  repairs,  intended  or  in  process 
mder  orders  of  lessee  or  voidee,  as  ^'consent,"  which  vrill  subject  his 
interest  to  mechanics'  liens. 


I.  Scope,  685.  • 

n.  Insufficiency  of  knowledge  to   show 
consent: 

a.  General  principles,  685. 

b.  Dlustrative  cases: 

1.  Improvements  or  repairs  by 
lessee,  687. 

J.  Scape. 

This  note  is  limited  to  cases  arising 
under  statutory  provisions  'which 
make  the  right  to  a  lien  dependent  on 
the  owner's  "consent."  It  does  not 
embrace  questions  as  to  the  effect  of 
the  owner's  knowledge  under  statutes 
of  a  different  character,  such  as  stat- 
utes giving  liens  for  improvements 
made  under  contract  with  the  owner 
or  his  agent,  statutes  giving  liens  on 
the  interest  of  the  one  "causing"  the 
improvement  to  be  made,  statutes  giv- 
ing liens  for  improvements  made  at 
•  the  "request"  of  the  owner,  or  stat- 
utes expressly  giving  a  lien  in  case  the 
owner  has  knowledge  of  the  improve- 
ment unless  he  gives  a  specified  no- 
tice of  nonliability.  A  number  of 
cases  under  the  Illinois  statute,  which 
gives  a  lien  to  anyone  doing  work  un- 
der a  contract  with  the  ownef  or  with 
one  whom  the  owner  has  authorized  or 
"knowingly  permitted"  to  improve  the 
property,  have,  however,  been  re- 
ferred to,  though  it  is  possible  that  the 
citations  on  this  point  are  not  ex- 
haustive. The  claim  that  a  lessor  or 
vendor  consented  to  an  improvement 
by  his  lessee  or  vendee,  so  as  to  sub- 
ject his  interest  to  a  mechanics'  lien, 
is  almost  always  predicated  on  facts 
from  which  it  would  probably  be  pos- 
flible  to  draw  the  inference  that  the 
lessor  or  vendor  mast  have  had  knowl- 
edge of  the  improvement.  It  is  not  the 
design  of  this  note  to  refer  to  all  of 
the  cases  in  which  that  inference 
might  have  been  drawn,  but  to  refer 
only  to  those  cases  in  which  the  knowl- 
edge of  the  lessor  or  vendor  was  the 
fact  or  one  of  the  facts  relied  on  as 


II.  b — continued. 

2.  Improvements  or  repairs  by 
vendee,   689. 
c.  Contrary  decisions,  690. 

III.  Consent  shown  by  knowledge  in  con- 

nection with  other  facts,  691. 

IV.  When  does  owner  "knowingly  permit" 

improvements,  694. 

showing  consent.  It  should,  of  course, 
be  borne  in  mind  that  this  note  does 
not  embrace  questions  as  to  the  right 
to  a  lien,  where  improvements  are 
made  by  one  person  on  the  property  of 
another,  unless  the  relation  between 
them  is  that  of  lessor  and  lessee  or 
vendor  and  vendee. 

II,  Insufflciency   of  "knowledge  to  show 

consent, 

a.  General  principles. 

At  the  present  time  it  is  apparently 
settled  in  the  jurisdictions  where  this 
question  has  arisen  that  mere  knowl- 
edge on  the  part  of  the  vendor  or 
lessor  that  improvements  are  contem- 
plated or  being  made  by  his  lessee  or 
vendee,  and  failure  on  his  part  to  ob- 
ject thereto,  is  not  such  consent  as 
will  support  a  mechanics'  lien  against 
his  interest;  and  this  is  especially 
true  where  the  lessor  or  vendor  would 
have  no  right  to  prevent  the  making  of 
the  improvement,  and  will  receive  no 
benefit  therefrom. 

Maine. — ^Hanson  v.  News  Pub.  Co. 
(1902)   97  Me.  99,  53  Atl.  990;  York 

V.  Mathis  (1907)  103  Me.  67,  68  Atl. 
746. 

Massachusetts. — Francis  v.  Sayles 
(1869)  101  Mass.  435;  Hayes  v.  Fessen- 
den  (1870)  106  Mass.  228;  Conant  v. 
Brackett  (1873)  112  Mass.  18;  Saund- 
ers V.  Bennett  (1893)  160  Mass.  48,  39 
Am.  St.  Rep.  456,  35  N.  E.  Ill;  Courte- 
manche  v.  Blackstone  Valley  Street 
R.  Co.  (1898)  170  Mass.  50,  64  Am.  St. 
Rep.  275,  48  N.  E.  937;  Roxbury 
Painting  &  Decorating  Co,  v.  Nutb 
(reported  herewith)  ante,  680. 
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Missouri.— Todd  v.  Duncan  (1880) 
9  Mo.  App.  417. 

New  York.  —  De  Klyn  v.  Gould 
(1901)  165  N.  Y.  282,  80  Am.  St.  Rep. 
719,  59  N.  E.  95;  Rice  v.  Culver  (1902) 
172  N.  Y.  60,  64  N.  E.  761,  reversing 
in  part  (1901)  57  App.  Div.  552,  68 
N.  Y.  Supp.  24,  9  N.  Y.  Anno.  Cas.  286 ; 
Beck  V.  Catholic  University  (1902)  172 
N.  Y.  387,  60  L.R.A.  317,  65  N.  E.  204 ; 
Havens  v.  West  Side  Electric  Light  & 
P.  Co.  (1892)  49  N.  Y.  S.  R.  771,  20 
N.  Y.  Supp.  764,  affirmed  in  (1894) 
143  N.  Y.  632,  87  N.  E.  827;  McCauley 
V.  Hatfield  (1894)  59  N.  Y.  S.  R.  552, 
28  N.  Y.  Supp.  648;  Vosseller  v.  Sla- 
ter (1898)  25  App.  Div.  368,  49  N.  Y. 
Supp.  478,  affirmed  in  (1900)  163  N.  Y. 
564,  57  N.  E.  1128;  Sunshine  v.  Mor- 
gan (1902)  39  Misc.  778,  81  N.  Y. 
Supp.  278;  Eichler  v.  Warner  (1905) 
46  Misc.  246,  91  N.  Y.  Supp.  793 ;  Gar- 
ber  V.  Spivak  (1909)  65  Misc.  37,  119 
N.  Y.  Supp.  269. 

Wisconsin.— Clark  v.  North  (1907) 
131  Wis.  599,  11  L.R.A.(N.S.)  764,  111 
N.  W.  681,  11  Ann.  Cas.  1080. 

Canada.  —  Graham     v.     Williams 

(1884)  8  Ont.  Rep.  478,   affirmed  in 

(1885)  9  Ont.  Rep.  458;  Gearing  v. 
Robinson  (1900)  27  Ont.  App.  Rep. 
364;  Eddy  Co.  v.  Chamberlain  (1917) 
—  N.  B.  — ,  37  D.  L.  R.  711. 

Consent,  within  the  meaning  of  the 
statute,  means  conduct  expressive  of 
consent.  Saunders  v.  Bennett  (1893) 
160  Mass.  48,  39  Am.  St.  Rep.  456,  35 
N.  E.  111. 

It  implies  a  power  of  choice, — a 
power  to  give  or  withhold  consent; 
and  where  a  vendor  or  lessor  has  no 
power  to  require  the  vendee  or  lessee 
to  build,  alter,  and  repair,  and  no  pow- 
er to  prevent  him  from  doing  so,  his  in- 
terest cannot  be  charged  with  a  lien 
merely  because,  knowing  that  the 
work  is  to  be  done,  and  is  being  done, 
he  does  not  try  to  stop  what  he  has 
no  power  to  prevent;  especially  where 
he  will  receive  no  ultimate  benefit 
from  the  improvement.  Havens  v.  West 
Side  Electric  Light  &  P.  Co.  (1892) 
49  N.  Y.  S.  R.  771,  20  N.  Y.  Supp. 
764,  affirmed  in  (1894)  143  N.  Y.  632, 
37  N.  E.  827;  Vosseller  v.  Slater 
(1898)    25   App.   Div.   368,   49   N.   Y. 


Supp.  478,  affirmed  in  (1900)  163  N,  Y. 
564,  57  N.  E.  1128. 

To  require  owner  to  dissent  to  the 
making  of  repairs  by  the  tenant  which 
the  tenant  had  the  lawful  right  to 
make,  in  order  to  repel  inference  of 
consent,  is  an  absurdity  of  which  the 
4aw  is  not  guilty.  McCauley  v.  Hat- 
field (1894)  59  N.  Y.  S.  R.  552,  28  N.  Y. 
Supp.  648.  Consent  is  not  a  vacant  or 
neutral  attitude  in  respect  of  a  ques- 
tion of  such  material  interest  to  the 
property  owner,  but  is  affirmative  in 
its  nature,  and  should  nqt  be  imphed 
contrary  to  the  obvious  truth  unless, 
upon  equitable  principles,  the  owner 
should  be  estopped  from  asserting  the 
truth:  De  Klyn  v.  Gould  (1901)  165 
N.  Y.  282,  80  Am.  St.  Rep.  719,  59  N.  E. 
95;  Eichler  v.  Warner  (1905)  46  Misc. 
246,  91  N.  Y.  Supp.  793;  Clark  v.  North 
(1907)  131  Wis.  599,  11  L.R.A.(N.S.) 
764,  111  N.  W.  681,  il  Ann.  Cas.  1080. 

An  owner  must  be  either  an  affirma- 
tive factor  in  procuring  the  improve- 
ment to  be  made,  or,  having  possession 
and  control  of  the  premises,  must  as- 
sent to  the  improvement  in  the  ex- 
pectation that  he  will  reap  the  benefit 
of  it.  Rice  v.  Culver  (1902)  172  N.  Y. 
60,  64  N.  E.  761,  reversing  in  part 
(1901)  57  App.  Div.  552,  68  N.  Y. 
Supp.  24,  9  N.  Y.  Anno.  Cas.  286; 
Garber  v.  Spivak  (1909)  65  Misc.  37, 
119  N.  Y.  Supp.  269. 

Consent  means  the  unity  of  opinion; 
the  accford  of  minds;  to  think  alike; 
to  be  of  one  mind.  It  involves  the 
presence  of  two  or  more  persons,  for 
without  at  least  two  persons  there 
cannot  be  a  unity  of  opinion  or  an  ac- 
cord of  mind,  or  any  thinking  alike. 
A  statute  using  the  words  "by  the  con- 
sent of  the  owner  of  the  land''  means 
that  the  person  rendering  the  service 
or  furnishing  the  material  and  the 
owner  of  the  land  on  which  the  build- 
ing stands  must  be  of  one  mind  in  re- 
spect to  it.  Clark  v.  North  (1907)  131 
Wis.  599,  11  L.R.A.(N.S.)  764,  111  N. 
W.  681,  11  Ann.  Cas.  1080,  quoting 
from  Huntley  v.  Holt,  58  Conn.  445, 
9  L.R.A.  111,  20  Atl.  469. 

Under  a  statute  giving  a  lien  for 
work  done  at  the  request  of  the  owner, 
and  on  his  credit,  or  on  his  behalf,  or 
with  his  privity  or  consent,  or  for  his 
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•direct  benefit,  there  must  be  some- 
thing in  the  nature  of  a  direct  dealing 
betiveen  the  contractor  and  the  person 
i^hose  interest  is  sought  to  be  charged. 
Oraham  v.  Williams  (1884)  8  Ont. 
Rep.  478,  affirmed  in  (1885)  9  Ont. 
Hep.  468;  Gearing  v.  Robinson  (1900) 
27  Ont.  App.  Rep.  864;  Eddjr  Co.  v. 
Chamberlain  (1917)  —  N.  B.  — ,  87 
X>.  L.  R.  711.  It  is,  however,  doubtful 
whether  these  cases  mean  that  direct 
dealing  is  essential  to  consent.  They 
seem  rather  to  lean  to  the  view  that 
consent  in  itself  is  not  sufficient  to 
^rive  the  lien. 

h.  IlUistrative  cases* 

1,  Improvements  or  repairs  'by  lessee. 

Where  lessees  put  in  certain  parti- 
tions which  were  so  put  in  that  they 
could  be  and  were  removed  by  the 
lessees  and  were  not  useful  or  neces- 
sary to  the  leased  store  as  a  store, 
since  the  lessor  had  no  right  to  object 
thereto  consistently  with  the  right  of 
the  lessees,  the  mere  fact  that  the  les- 
sor's treasurer  and  general  manager 
^waa  about  the  premises  and  saw  the 
partitions  being  put  in,  and  made  no 
objection,  did  not  show  consent.  Han- 
son V.  News  Pub.  Co.  (1902)  97  Me.  99, 
53  Ala.  990. 

So,  the  mere  fact  that  the  owner 
knows  that  one  holding  a  lease  foiPa 
lonfiT  term  of  years  contemplates  mak- 
infiT  certain  improvements  for  pur- 
poses of  trade,  which  he  has  no  power 
to  prevent,  and  from  which  he  can 
derive  no  ultimate  benefit,  will  not 
subject  his  interest  to  a  lien.  'It 
never  could  have  been  the  intention  of 
the  legislature  to  make  such  owner 
liable,  and  it  is  doubtful,  if  they  had 
attempted  to  do  so,  whether  it  lies 
within  their  power."  Havens  v.  West 
Side  Electric  Light  &  P.  Co.  (1892) 
49  N.  Y.  S.  R.  771,  20  N.  Y.  Supp.  764, 
affirmed  in  (1894)  143  N.  Y.  632,  37 
Jl-  E.  827. 

And  though  a  lessor  must  have 
known  at  the  time  he  leased  premises 
for  use  as  an  athletic  field,  that  the 
lessee  intended  to  erect  buildings 
thereon  in  order  to  use  the  premises 
for  such  purpose,  this  would  not  sup- 
port a  finding  of  consent,  where  all 
■staructures  or  buildings  erected  by  the 


lessee  were  to  belong  to  and  be  re- 
movable by  it.  Rice  v.  Culver  (1902) 
172  N,  Y.  60,  64  N.  E.  761,  reversing  in 
part  (1901)  157  App.  Div.  552,  68  N.  Y. 
Supp.  24,  9  N.  Y.  Anno.  Cas.  286. 

And  a  lessor's  knowledge  that  im- 
provements were  being  made  by  the 
lessee,  and  his  acquiescence  therein, 
does  not  constitute  the  required  con- 
sent, where  the  lease  contains  no  cove- 
nant by  the  lessor  to  repair,  and  the 
tenant  has  an  absolute  right  to  make 
the  repairs  without  the  consent  of  the 
lessor.  McCauley  v.  Hatfield  (1894) 
59  N,  Y.  S.  R.  552,  28  N.  Y.  Supp.  648. 

And  where  the  tenant  was  not  re- 
quired by  the  lessors  to  make  any  im- 
provements, and  no  permission  to 
make  them  was  especially  given,  and 
it  did  not  appear  that  the  lessors 
wanted  them  made,  they  did  not  con- 
sent within  the  meaning  of  the  statute, 
though,  at  the  time  the  lease  was  exe- 
cuted, they  probably  knew  that  the 
lessee  intended  to  make  improvements 
consisting  mainly  of  the  removal  of 
certain  partitions,  for  the  purpose  of 
making  the  rooms  larger,  and  painting 
and  plastering  such  rooms,  and  though 
they  or  their  agent  watched  the  im- 
provements and  even  passed  upon 
them,  and  at  the  expiration  of  the 
lease  the  improvements  became  their 
property.  Garber  v.  Spivak  (1909) 
65  Misc.  37,  119  N.  Y.  Supp.  269. 

And  even  though  the  lease  required 
the  lessee  to  make  all  repairs,  and  the 
plans  for  certain  contemplated  repairs 
were  submitted  to  the  lessor  before 
the  lease  was  signed  and  approved, 
consent  to  the  performance  of  the  la- 
bor or  furnishing  of  the  material 
could  not  be  inferred  where  none  of 
the  lienors  had  any  transaction  with 
the  lessor,  or  saw  or  had  any  commu- 
nication with  him,  except  that  one  of 
them  saw  him  on  one  occasion  while 
he  was  working  on  the  building,  and 
was  asked  by  him  about  a  detail  of  the 
work.  Sunshine  v.  Morgan  (1902)  39 
Misc.  778,  81  N.  Y.  Supp.  278. 

One  leasing  premises  by  a  lease 
which  requires  the  lessee  to  build  an 
addition  to  the  building  and  put  the 
old  building  in  repair  at  his  own  ex- 
pense, and  who  lives  near  the  prem- 
ises during  the  time  an  underlessee  is 
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making  repairs  on  the  main  building 
which  are  apparent  to  anyone  passing, 
does  not  consent  to  the  contract  of  the 
underlessee  for  such  repairs,  so  as  to 
subject  the  fee  to  a  mechanics'  lien 
therefor.  Francis  v.  Sayles  (1869) 
101  Mass.  435.  The  court  said:  "It 
would  be  a  great  stretch  of  construc- 
tion to  say  that  the  lessor  whose  de- 
mise really  has  the  effect  of  an  alien- 
ation so  long  as  the  term  lasts,  and 
who  has  parted  with  the  control  of  the 
property  during  that  time,  agrees  or 
consents  or  authorizes  anyone  to  con- 
sent for  her  to  the  contract  under 
which  the  petitioners  claim.  .  .  • 
The  most  that  can  be  said  would  be 
that  she  did  not  object  to  proceedings 
by  her  lessees  which  she  may  have  had 
no  power  to  prevent  if  she  had  the 
wish  to  do  so/' 

Where  there  were  findings  that  the 
respondent  executed  a  lease  contain- 
ing a  covenant  on  the  part  of  the 
lessee  to  make  all  necessary  repairs 
and  alterations  at  his  own  expense; 
that  labor  was  performed  and  mate- 
rials furnished  by  the  petitioner  in 
making  repairs  and  alterations  under 
an  agreement  with  the  lessee;  that 
the  respondent  had  consented  prior 
to  the  lease  as  well  as  in  the  lease  to 
the  making  of  repairs  and  alterations 
of  a  character  like  those  which  were 
made;  and  that  the  labor  was  per- 
formed with  his  consent,  but  that  he 
had  no  knowledge  of  any  particular 
contract  with  the  petitioner  until  a 
certain  date,  after  which  time  he  occa- 
sionally saw  him  at  work, — the  court 
said  that  there  was  no  agreement  with 
or  consent  of  the  owner  of  the  build- 
ing or  any  person  having  authority 
from  or  acting  for  him,  and  that  the 
petitioner  had  no  lien.  Conant  v. 
Brackett  (1873)  112  Mass,  18. 

Where  the  lease  required  the  lessee 
to  make  certain  changes  and  improve- 
ments at  his  own  expense,  but  he  made 
far  more  extensive  improvements, 
costing  an  amount  largely  in  excess 
of  the  cost  of  the  required  improve- 
ment, the  mere  fact  that  the  lessor 
and  her  husband,  while  the  work  was 
in  progress,  were  frequently  in  the 
vicinity  and  saw  the  work  going  on, 
but  made  no  inquiry  as  to  the  probable 


cost  of  the  alterations  specified  in  the 
lease,  and  no  objection  to  the  manner 
in  which  the  requirements  of  the  lease 
were  fulfilled,  did  not  show  consent 
within  the  meaning  of  the  statute. 
De  Klyn  v.  Gould  (1901)  166  N.  Y. 
282,  80  Am.  St.  Rep.  719,  59  N.  E.  95. 
The  court  said:  "Here  the  owner 
carefully  stated  in  the  lease  her  posi- 
tion with  respect  to  alterations  and 
improvements,  and  it  may  be  assumed 
that  both  the  amount  of  the  rent  and 
the  length  of  the  term  were  influenced 
by  the  tenant's  agreement  to  make  the 
specified  repairs.  She  never  was 
asked  to  declare  her  position  with  re- 
spect to  the  important  and  expensive 
departure  by  the  tenant  from  the 
specifications,  and  she  misled  neither 
the  tenant  nor  the  contractor.  Un- 
doubtedly she  consented  to  such  al- 
terations and  additions  as  the  lease 
called  for,  but  as  the  terms  of  the 
lease  accompany  that  consent,  we  can- 
fiot  separate  it  from  them.  She  could 
accept  the  larger  performance  by  the 
tenant  as  satisfactory  performance 
under  the  lease,  and  in  the  absence  of 
evidence  that  she  did  more,  we  cannot 
enlarge  the  scope  of  her  acceptance  in 
order  to  make  her  bear  a  greater  lia- 
bility than  she  ever  consented  to  in- 


»> 


cur. 

^It  will  be  noted  that  some  of  the 
cases  just  referred  to  apparently  as- 
sume that  a  stipulation  in  the  lease 
requiring  the  lessee  to  make  repairs, 
or  even  improvements,  is  not  in  itself 
a  sufficient  consent  to  satisfy  the  stat- 
ute; and  while  there  may  be  cases 
holding  that  such  a  stipulation  is  a 
sufficient  consent,  no  attempt  has 
been  made  to  collect  such  cases  or  to 
compare  them  with  those  herein  cited, 
as  that  question  is  believed  to  be  out- 
side the  scope  of  this  note. 

Under  the  statutes  of  Ontario  and 
New  Brunswick,  which  subject  the 
owner's  interest  to  a  lien  for  work 
done  or  materials  furnished  with  his 
"privity  or  consent,"  it  is  held  that 
a  lessor's  knowledge  that  materials 
are  being  furnished  to  a  lessee  having 
an  option  to  purchase,  and  a  right  to 
build  and  improve  the  land,  or  a 
lessee's  knowledge  that -work  is  being 
done   under  a   contract  with   a  sub* 


ANNO.— MECHANIC'S  LIEN— LESSEE  AS  VENDEE. 


689 


lessee  is  insufficient  to  create  a  lien. 
Graham  v.  Williams  (1884)  8  Ont. 
Rep.  478,  affirmed  in  (1885)  9  Ont. 
Bep.  458;  Gearing  v.  Robinson  (1900) 
27  Ont.  App.  Rep.  364;  Eddy  Co.  v. 
Chamberlain  (1917)  —  N.  B.  — ,  37 
D.  L.  R.  71L 

The  question  as  to  the  effect  of  the 
owner's  knowledge  of  a  contract  made 
by  his  tenant  for  labor  and  materials 
is  also  referred  to  in  Reppard  v.  Mor- 
rison (1904)  120  Ga.  28,  47  S.  E.  554, 
but  was  not  decided,  as  the  jury  had 
found  that  there  was  no  assent,  ex- 
press or  implied. 

2.  Improvementa  or  repairs  "by  vendee, 

A  contract  by  the  owners  for  a  sale 
of  land,  notice  to  them  that  the  vendee 
intends  to  build  upon  it,  and  knowl- 
edge of  the  progress  of  the  work 
charges  them  with  no  responsibility 
for  it  to  anyone,  and  gives  a  person 
employed  by  the  contractor  erecting 
the  building  no  right  to  a  lien  against 
them  under  a  statute  requiring  an 
agreement  or  consent,  express  or  im- 
plied, on  the  part  of  the  owner  whose 
interest  in  the  land  is  sought  to  be 
charged  with  the  lien.  Hayes  v.  Fes- 
senden   (1870)   106  Mass.  229. 

That  a  vendor  knew  that  labor  was 
being  furnished  for  a  house  being 
built  by  an  executory  purchaser,  and 
spoke  with  the  purchaser  about  fur- 
nishing a  frame  for  the  house,  did  not 
import  consent  on  his  part  in'  such 
sense  as  to  satisfy  the  Massachusetts 
statute.  Consent  means  conduct  ex- 
pressive of  consent,  and  silence  may 
be  such  conduct  under  some  circum- 
stances; but  as  the  party  furnishing 
the  labor  did  not  know  that  the  owner 
was  the  owner,  and  the  owner  did  not 
know  who  was  doing  the  work  or  un- 
der what  contract  he  was  doing  it,  or 
that  a  lien  was  or  might  be  claimed 
by  anyone,  his  silence  ought  not  to 
have  such  a  meaning  attributed  to  it. 
Saunders  v.  Bennett  (1893)  160  Mass. 
48,  39  Am.  St.  Rep.  456,  35  N.  E.  111. 
The  case,  said  Justice  Holmes,  was  not 
like  that  where  the  contract  between 
the  owner  and  purchaser  required  the 
latter  to  build,  and  thus  by  implica- 
tion authorized  him  to  employ  the 
necessary  workmen. 

And   where  vendors   retained   the 
4  A.L.R.- 


deeds  as  security  for  the  purchase 
price,  and  they  had  nothing  to 
do  with  the  contract  for  the 
erection  of  a  building  thereon  for 
the  purchaser,  and  did  not  in 
any  way  authorize  any  work  to  be 
done  on  the  land  in  such  a  way  as  to 
create  a  charge  upon  their  interest  in 
it,  or  consent  to  the  erection  of  the 
building  otherwise  than  upon  the  sole 
credit  of  the  purchaser  or  its  con- 
tractor, no  lien  was  acquired  until  the 
delivery  of  the  deeds,  though  they 
knew  of  the  purpose  to  erect  the  build- 
ing, and  knew  of  its  erection  as  the 
work  went  on.  This  did  not  show 
their  consent  within  the  meaning  of 
the  statute  as  matter  of  law.  As  the 
case  was  submitted  on  an  agreed  state- 
ment  of  facts,  from  which  the  court 
was  not  authorized  to  draw  infer- 
ences, the  court  refrained  from  de- 
ciding whether  such  consent  could  be 
inferred  from  the  facts  stated,  as  a 
matter  of  fact.  Courtemanche  v. 
Blackstone  Valley  Street  R.  Co.  (1898) 
170  Mass.  50,  64  Am.  Sti  Rep.  275, 
48  N.  E.  937.  It  was,  however,  held, 
that  the  purchaser's  consent  to  the 
continuance  of  work  after  delivery 
of  the  deeds  was  a  consent  to  the 
whole  work,  and  entitled  the  peti- 
tioner to  a  lien  therefor ;  pointing  out, 
however,  that  there  were  no  interven- 
ing rights  of  third  persons. 

Where  a  contract  of  sale  authorized 
the  vendee  to  remove  a  cottage  to  an- 
other part  of  the  lot,  but  did  not  bind 
him  to  remove  it,  or  to  alter  or  repair, 
the  vendor's  interest  could  not  be 
charged  with  a  mechanics'  lien  for 
repairs  and  improvements  thereon  4 
simply  because,  knowing  that  the  work 
was  to  be  done,  and  was  being  done, 
she  did  not  try  to  stop  it.  Vosseller  v. 
Slater  (1898)  25  App.  Div.  368,  49 
N.  Y.  Supp.  478,  affirmed  in  (1900) 
163  N.  Y.  564,  57  N.  E.  1128.  The 
court  said :  "The  vendor,  Mrs.  Slater, 
had  no  power  to  compel  the  vendee  to 
remove  the  cottage,  or  to  control  the 
vendee  as  to  what  repairs  should  be 
made  upon  it,  at  what  expense,  or  by 
whom.  The  alterations  were  not  made 
for  her  benefit,  and,  as  it  turned  out, 
they  were  made  to  her  great  injury,  as  . 
the  undisputed  evidence  is  that  the 
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premises  as  altered  were  not  worth  as 
much  as  they  were  before  the  change, 
and  could  not  be  rented  for  as  much 
as  formerly.  ...  It  would  be  a 
most  unusual  statute  and  of  doubtful 
validity  which  should  provide  that  in 
case  a  vendor  sells  real  estate  by  an 
ordinary,  executory  contract  of  sale, 
knowing  that  the  vendee  intended  to 
erect  a  building  thereon,  the  vendor's 
interest  should  be  charged  with  a  lien 
for  the  expense  of  erecting  a  building, 
and  so  improve  the  vendor  out  of  his 
estate." 

And  though  an  owner  of  land  had 
knowledge  that  a  well  was  being 
drilled  thereon  by  plaintiff  under  a 
contract  with  a  third  person,  he  did 
not  consent  to  the  doing  of  the  work 
so  as  to  subject  the  property  to  a  lien 
where  the  third  person  had  agreed 
to  drill  the  well  at  his  own  expense, 
and  the  owner  so  informed  plaintiff. 
Clark  V.  North  (1907)  131  Wis.  599,  11 
L.R.A.(N.S.)  764,  111  N.  W.  61,  11 
Ann.  Cas.  1080.  The  relation  of  the 
third  person  to  the  owner  does  not 
appear,  except  in  the  complaint  as  set 
out  in  the  opinion  it  is  alleged  that  the 
owner  "optioned"  the  land  to  the  third 
person. 

Where  a  contract  of  sale  provided 
that  the  vendee  should  have  the  right 
of  immediate  possession  for  the  pur- 
pose of  erecting  buildings  on  the 
land,  the  vendor's  knowledge  that  the 
vendee  intended  to  improve  the  prop- 
erty by  the  erection  of  a  building  was 
insufficient  to  establish  its  consent  to 
the  erection  of  any  building  which  the 
vendee  erected,  in  the  absence  of  proof 
of  its  knowledge  as  to  the  character  of 
the  building  being  erected,  of  the 
erection  of  the  building  actually  con- 
structed, or  of  its  acquiescence  there- 
in. Beck  V.  Catholic  University 
(1902)  112  N.  Y.  387,  60  L.R.A.  317, 
65  N.  E.  204. 

There  is  no  consent  by  a  vendor  to 
improvements  by  a  vendee  where, 
upon  discovering  that  he  is  making 
such  improvements,  the  vendor  ob- 
jects and  insists  that  the  work  must 
stop  until  the  vendee  has  performed 
the  contract  of  purchase  and  become 
entitled  to  a  deed  to  the  property  and 
to  the  possession.    Cowen  v.  Paddock 


(1893)  137  N.  Y.  188,  38  N.  E.  154, 
affirming  (1891)  62  Hun,  622,  43  N.  Y. 
S.  R.  342,  17  N.  Y.  Supp.  387. 

In  Jodd  V.  Duncan  (1880)  9  Mo. 
App.  417,  it  was  held  that  one  who 
entered  into  possession  under  a  con- 
tract of  purchase  and  erected  build- 
ings might  be  regarded  as  an  owner 
within  the  meaning  of  the  Mechanics' 
Lien  Statute,  and,  as  such,  might  bind 
his  equitable  interest  in  the  land;  and 
that  if  the  contract  to  purchase  the 
land  was  not  carried  out,  the  expecta- 
tion of  title  would  fail,  and  the  fact 
that  the  owner  knew  that  the  building 
was  being  erected  and  did  not  dissent 
ought  not  to  be  construed  into  an  as- 
sent that  the  land  should  be  charge- 
able with  the  lien.  The  statute,  how 
ever,  does  not  seem  to  have  contained 
any  provision  for  a  lien  for  improve- 
ments made  with  the  owner's  consent 
but  required  the  improvements  to  be 
made  under  a  contract  with  the  owner 
or  his  agent. 

In  Boyers  v.  Hendricks  (1883)  4Ky.  ^ 
L.  Rep.  735,  involving  improvements 
by  a  vendee  under  a  parol  contract 
which  had  been  rescinded,  it  was  said 
that  where  the  vendor  had  stood  by 
and  reniained  silent  while  the  im- 
provements were  being  made,  he  could 
not  resist  the  lien,  independent  of  any 
statutory  provision  on  the  subject 
The  statute  then  in  force,  however, 
expressly  provided  for  a  lien  on  the 
rescission  of  such  a  contract  to  the 
extent  of  the  enhancement  in  value. 

o.  Contrary  deciaiona. 

While  no  case  involving  imp^oy^ 
ments  by  a  lessee  or  vendee  has  been 
found  in  which  the  court  based  a  find- 
ing of  consent  solely  on  the  owner's 
knowledge  and  failure  to  object,  some 
of  the  New  York  cases  decided  prior 
to  De  Klyn  v.  Gould  (1901)  165  N.  Y. 
282,  80  Am.  St.  Rep.  719,  59  N.  E.  95, 
showed  a  tendency  to  treat  knowledge 
and  failure  to  object  as  strong  evi- 
dence of  consent.  CJowen  v.  Paddock 
(1891)  62  Hun,  622,  43  N.  Y.  S.  R.  342, 
17  N.  Y.  Supp.  387,  affirmed  in  (189S) 
137  N.  Y.  188,  33  N.  E.  154;  National 
Wall  Paper  Co.  v.  Sire  (1900)  163 
N.  Y.  122,  57  N.  E.  293,  7  N.  Y.  Anno. 
Cas.  406;  Kealey  v.  Murray  (1891)  40 
N.  Y.  S.  R.  •  28,  15  N.  Y.  Supp.  40S; 
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IMason  Ice  Mach.  Co.  v.  Upham  (1898) 
26  App.  Div.  420,  50  N.  Y,  Supp.  197 
(especially  the  concurring  opinion) ; 
nice  V.  Culver  (1901)  57  App.  Div. 
552,  68  N.  Y.  Supp.  24,  9  N.  Y.  Anno. 
Cas.  286,  rehearing  denied  in  (1901) 
S7  App.  Div.  637,  68  N.  Y.  Supp.  1147, 
reversed  in  part  in  (1902)  172  N.  Y. 
60,  64  N.  E.  761.  And  see  also  the 
following  cases,  in  which,  however,  the 
relation  was  not  that  of  lessor  and 
lessee,  or  vendor  and  vendee:  Husted 
-V.  Mathes  (1879)  77  N.  Y.  388;  Nellis 
V.  Bellinger  (1876)  6  Hun  (N.  Y.) 
560;  Hellwig  v.  Blumenberg  (1889)  5 
Silv.  Sup.  Ct.  290,  28  N*  Y.  S.  R.  75,  7 
N.  Y.  Supp.  746;  Dennis  v.  Walsh 
(1891)  41  N.  Y.  S.  R.  103,  16  N.  Y. 
Supp.  257. 

Thus,  in  National  Wall  Paper  Co.  v. 
Sire  (1900)  163  N.  Y.  122,  57  N.  E. 
293,  7  N.  Y.  Anno.  Cas,  406,  supra, 
O'Brien,  J.,  said :  "We  may,  therefore, 
fairly  deduce  from  the  decisions  of 
this  court  upon  the  question  now  un- 
^er  consideration  the  following  propo- 
sitions: (1)  That  no  express  consent 
is  necessary  on  the  part  of  the  owner 
in  order  to  bring  the  case  within  the 
statute  providing  for  mechanics'  liens. 
(2)  That  a  consent  may  be  implied 
from  the  conduct  and  attitude  of  the 
owner  with  respect  to  the  improve- 
ments which  are  in  process  of  con- 
,struction  upon  his  premises.  (3)  The 
facts  from  which  the  inference  of 
<^onsent  is  to  be  drawn  must  be  such 
as  to  indicate  at  least  a  willingness  on 
the  part  of  the  owner  to  have  the 
improvements  made,  or  an  acquies- 
cence in  the  means  adopted  for  that 
purpose,  with  knowledge  of  the  ob- 
ject for  which  they  are  employed. 
(4)  The  omission  of  the  owner  to  ob- 
ject to  improvements  made  upon  his 
premises  by  a  tenant  when  he  has 
knowledge  of  the  circumstances  under 
which  they  are  being  made  is  always 
an  important  fact  bearing  upon  this 
question."  The  finding  of  consent  in 
that  case,  however,  rested  upon  facts 
far  more  persuasive  than  mere  failure 
to  object,  and  in  De  Klyn  v.  Gould 
(N.  Y.)  sup^ra,  the  court  practically 
limited  its  application  to  those  fatts. 

In  Shaw  v.  "Young  (1895)  87  Me. 
271,  82  Atl.  897,  the  court  said:     "It 


seems  to  be  assumed  by  the  legisla- 
ture that  the  owner  of  real  estate  will 
be  vigilant  in  caring  for  it  either  in 
person  or  by  agents ;  that  if  he  leaves 
it  in  the  possession  of  agents  or  ten- 
ants, knowing  that  repairs  are  neces- 
sary to  be  made  from  time  to  time, 
and  makes  no  provision  for  them,  but 
leaves  them  to  be  made  by  agents  or 
tenants,  and  gives  no  notice  of  dissent, 
his  consent  may  be  inferred  so  far 
as  the  lien  claimants  are  concerned.'' 
The  court,  however,  limited  the  hold- 
ing to  ordinary,  preservative  repairs, 
and  it  appeared  that  the  lease  origin- 
ally provided  that  the  lessee  would 
make  inside  repairs  and  the  les- 
sor outside  repairs,  but  that  at  the 
time  of  a  transfer  of  the  lease,  when 
repairs  were  needed  for  the  preserva- 
tion of  the  building  and  to  keep  up  its 
earning  powers  as  a  hotel,  the  matter 
of  repairs  was  talked  over  between  the 
assignee  and  the  managing  owner,  and 
they  had  an  understanding  that  the 
assignee  would  make  repairs  both  in- 
side and  outside,  and  he  and  another 
of  the  owners  saw  the  repairs  being 
made,  and  made  inquiry  and  advised 
to  some  extent  with  the  workmen 
about  the  work.  In  addition  the  stat- 
ute was  somewhat  peculiar  in  that  it 
formerly  provided  for  a  written  notice 
to  the  owner  and  written  notice  of 
dissent  by  him,  and  while  the  provi- 
sion for  notice  to  the  owner  had  be^n 
eliminated,  the  provision  for  written 
notice  of  dissent  by  him  had  been  re- 
tained. 

///.  Consent  shown  hy  "knowledge  in  con^ 
nection  with  other  facts. 

Where  a  lease  provided  that  the  ten- 
ants should  put  in  a  steam  heating  and 
elevator  plant  and  make  other  repairs, 
at  their  own  cost  and  expense,  such 
improvements  to  belong  to  the  lessors 
upon  the  expiration  of  the  lease,  and, 
in  addition,  the  lessors'  agent  had  no- 
tice of  the  contract  which  had  been 
made  with  plaintiffs  for  the  elevator, 
the  facts  warranted  an  inference  of 
consent.  New  York  Elevator  Supply  & 
Repair  Co.  v.  Bremer  (1902)  74  App. 
Div.  400,  77  N.  Y.  Supp.  509,  affirmed 
in  (1903)  175  N.  Y.  520,  67  N.  E.  1086. 
A  lien  was,  however,  denied  in  this 
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case  on  the  ground  that  plaintiffs 
never  completed  their  contract. 

Where  a  lea£ie  contemplated  the 
erection  of  a  building,  provided  for  its 
reversion  to  the  lessor  at  the  expira- 
tion of  the  term,  required  the  lessee 
to  keep  it  insured  and  to  rebuild  in 
case  of  destruction,  and  provided  for 
re-entry  in  case  of  default  by  the  les- 
see, and,  in  addition,  the  lessor  lived 
near  the  premises  and  saw  the  build- 
ing from  time  to  time,  while  it  was 
being  erected  under  a  contract  with 
the  lessee,  it  was  erected  with  her 
"permission"  within  the  meaning. of  a 
local  statute,  and  the  contractor  was 
entitled  to  a  lien.  Burkitt  v.  Harper 
(1879)  79  N.  Y.  273. 

Where  a  lessee  of  a  building  to  be 
used  as  a  roller  skating  rink  took  up 
part  of  the  floor,  which  had  become 
unsuitable  for  the  purpose  of  a  skat- 
ing rink,  and  had  a  new  floor  laid, 
and  there  was  evidence  tending  to 
warrant  the  inference  that  there  was 
an  understanding  between  the  lessor's 
president  and  the  lessee  in  relation 
to  such  repairs,  and,  in  addition,  the 
president  had  knowledge  of  the  under- 
taking before  the  old  boards  had  all 
been  taken  up,  and  before  any  of  the 
new  floor  was  laid,  or  any  .of  the  mate- 
rials furnished  for  which  the  lien  was 
claimed,  but  did  not  give  the  written 
notice  of  dissent  authorized  by  the 
Maine  statute,  the  finding  that  the 
lessor  consented  was  warranted.  York 
V.  Mathis  (1907)  103  Me.  67,  68  Atl. 
746. 

And  wh^re  a  lessee  who  had  the 
leased  building  overhauled,  painted, 
and  decorated  had  one  or  two  rooms 
decorated  as  a  specimen  of  the  work, 
and  called  the  lessor's  attention  to  the 
work,  and  told  him  that  he  was  about 
to  enter  into  a  contract  with  the  plain- 
tiff for  the  decoration  of  the  whole 
house,  and,  after  making  a  contract, 
again  told  the  lessor,  and  said  that  he 
(the  lessor)  ought  to  pay  part  of  the 
expense,  to  which  the  lessor  replied 
that  he  would  see  how  well  it  was 
done,  and,  while  the  work  was  being 
done,  the  lessor  was  in  attendance 
constantly,  examining  the  work  as  it 
progressed,  and  was  familiar  with 
every  detail,  and  frequently  expressed 


his  admiration  of  the  decorations  and 
changes  being  made,  and  made  no  ob- 
jection to  what  was  being  done,  and 
soon  after  the  work  was  finished  re- 
took possession  for  a  default  of  the 
lessee,  it  was  held  that  be  had  con- 
sented to  the  work  so  as  to  give  plain- 
tiff a  lien.  National  Wall  Paper  Co. 
V.  Sire  (1900)  163  N.  Y.  122,  57  N.  E. 
293,  7  N.  Y.  Anno.  Cas.  406. 

Where  a  lease  was  made  to  the 
knowledge  of  the  owner  for  the  pur- 
pose of  manufacturing  ice,  and  con- 
tained an  option  to  purchase,  and  the 
owner  knew  that  the  work  of  making 
an  ice  plant  and  building  was  going 
on,  and  did  not  dissent,  it  was  held 
in  the  concurring  opinion  in  Mason 
Ice  Mach.  Co.  v.  Upham  (1898)  26 
App.  Div.  420,  50  N.  Y.  Supp.  197, 
that  the  evidence  showed  the  lessor's 
consent  to  the  erection  of  a  plant  and 
building  such  as  might  generally  be 
supposed  to  be  useful  or  necessary 
to  the  operation  of  an  ice-manufac- 
turing plant.  The  majority  opinion 
does  not  discuss  the  question  beyond 
saying  that'  the  evidence  warranted, 
but  did  not  require,  a  finding  of  con- 
sent. 

Where  a  building  was  erected  by  a 
lessee,  who  had  contracted  to  purchase 
the  property  from  the  lessor,  and  the 
lessor  admitted  that  the  lessee  showed 
him  the  plans  and  specifications,  and 
that  he  knew  an  old  building  had  been 
moved  to  another  part  of  the  lot,  and 
the  lessee  claimed  that  he  showed  the 
lessor  the  building  contract  and  was 
expressly  told  by  him  that  he  might 
go  ahead  with  the  work,  it  was  held  , 
that  there  was  evidence  to  support  a 
finding  that  the  lessor  consented  to 
the  building  contract.  Butler  v.  Flynn 
(1900)  51  App.  Div.  225,  64  N.  Y. 
Supp.  877,  7  N.  Y.  Anno.  Cas.  403. 

Where  a  vendor  knew  of  a  contract 
for  the  construction  of  a  building, 
made  by  his  vendee,  at  or  about  its 
date,  and  made  no  objection,  the  con- 
tract being  made  before  any  written 
contract  of  sale  had  been  made,  and  he 
knew  that  the  improvement  was  going 
on,  and  provided  in  his  contract  that, 
in  case  of  default  by  the  vendee,  he 
should  be  entitled  to  retain  all  pay- 
ments made  and  all  improvements,  a. 
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finding  that  he  consented,  so  as  to  sub- 
ject his  interest  to  a  mechanics'  lien, 
would  not  be  disturbed.  Kealey  v. 
Murray  (1891)  40  N.  Y.  S.  R.  28,  15 
N.  Y.  Supp.  403.  The  court  said  that 
it  was  very  clearly  his  expectation  and 
desire  when  he  made  the  contract,  and 
in  contemplation  of  both  parties,  that 
a  house  would  be  built;  that  it  im- 
proved the  security,  and  might  inure 
to  his  benefit;  and  that  this  he  was 
willing  to  receive. 

Where  the  vendor  understood  that 
the  vendee  was  to  erect  a  building 
on  the  land,  and  repeatedly  told  per- 
sons furnishing  materials  and  labor 
that  they  would  be  paid,  and  urged 
them  to  go  on  with  the  work,  it  was 
held  that  there  was  such  a  consent 
on  his  part  as  entitled  them  to  liens, 
under  a  statute  requiring  the  work  to 
be  done  with  the  privity  and  consent 
of  the  owner.  Blight  v.  Ray  (1893) 
23  Ont.  Rep.  415. 

Where  a  contract  for  the  sale  of 
lots,  made  by  the  owner's  husband, 
required  the  vendee  to  build  houses 
on  the  lots,  and  provided  that  the  ven- 
dor would  advance  money  to  the 
vendee  for  that  purpose,  and,  on  com- 
pletion of  the  buildings,  take  a  mort- 
gage on  the  lots  and  the  buildings  for 
the  purchase  price  and  advances,  and 
the  vendor  took  an  assignment  of  such 
contract  from  her  husband,  advanced 
money  thereon,  and  knew  that  the 
buildings  were  being  erected,  and  that 
labor  was  employed  and  materials 
furnished  for  that  purpose,  the  labor 
was  performed  and  materials  fur- 
nished with  her  consent.  Schnialz  v. 
Mead  (1891)  125  N.  Y.  188,  26  N.  E. 
251. 

In  Kimball  Bros.  Co.  v.  Fehleisen 
(1918)  —  Iowa,  — ,  169  N.  W.  445, 
defendant  assisted  In  financing  the 
construction  of  a  factory,  and  took 
title  to  the  land  on  which  it  was  con- 
structed, and  agreed  to  convey  it  to 
the  proprietor  of  the  factory  on  cer- 
tain terms,  and  is  treated  in  the  opin- 
ion as  a  vendor.  He  and  the  factory 
proprietor  contracted  for  the  con- 
struction of  the  factory,  and  provi- 
sion was  made  in  the  plans  for  a 
freight  elevator.  The  freight  elevator 
was  installed  by  plaintiff  under  a  con- 


tract with  the  factory  proprietor  after 
the  completion  of  the  contract  for  the 
construction  of  the  building.  After 
saying  that  there  could  be  no  lien  as 
against  defendant  unless  the  elevator 
was  acquired  and  installed  with  his 
consent  or  authority,  the  court  held 
that  as  he  saw  it  when  delivered  and 
being  installed,  and  made  no  objec- 
tion, and  knew  that  it  was  the  inten- 
tion to  put  in  an  elevator,  and  that, 
in  the  construction  of  the  building,  an 
elevator  was  contemplated  and  re- 
quired for  its  use  and  enjoyment,  he 
consented  to  the  procurement  of  the 
elevator,  and  plaintiff  was  entitled  to 
a  lien. 

In  Davis  v.  Humphrey  (1873)  112 
Mass.  309,  it  was  the  intent  of  the 
parties  when  a  bond  for  a  deed  was 
given  that  the  purchaser  should  build 
a  house  on  the  lot;  they  had  frequent 
conversations  about  the  building  be- 
fore and  after  the  bond  was  given; 
and  the  vendor  knew  the  purchaser's 
arrangements  for  securing  money  for 
that  purpose,  and  knew  when  the  cel- 
lar was  built.  When  the  petitioner, 
who  contracted  to  do  the  woodwork 
and  furnish  the  necessary  materials, 
began  work,  the  vendor  met  him  at  the 
house  and  talked  with  his  foreman 
about  the  lot,  and  was  subsequently 
given  oral  notice  by  the  petitioner  that 
he  intended  to  claim  a  lien,  and  it  was 
in  dispute  whether  he  then  declared 
that  he  would  not  be  responsible.  It 
was  held  that  the  question  whether 
the  work  was  done  by  petitioner  with 
his  consent  was  for  the  jury.  The 
court  said  that  the  consent  might  be 
implied  from  the  knowledge  of  the 
party,  taken  in  connection  with  his 
acts,  purposes,  and  conduct  as  they 
appeared  in  the  evidence. 

In  Brown  v.  Haddock  (1908)  199 
Mass.  480,  85  N.  E.  573,  both  parties, 
prior  to  the  conveyance  of  lots  pur- 
suant to  a  contract  of  sale,  contem- 
plated the  erection  of  buildings  there- 
on by  the  purchaser.  The  vendor  had 
knowledge  of  the  kind  of  houses  to  be 
erected,  had  seen  the  plans  of  the 
houses  and  approved  of  them,  and  had 
knowledge  that  the  money  was  to  be 
procured  by  the  purchaser  from  a  sav- 
ings  bank  which   was  to   hold  first 
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mortgages  on  the  property.  He  gave 
the  lines  for  one  of  the  buildings  to  an 
employee  of  one  of  the  lienors,  and 
saw  the  work  being  done  prior  to  the 
conveyance,  and  knew  that  labor  and 
materials  were  being  furnished  under 
contract  with  the  purchaser  for  the 
erection  of  such  buildings.  The  pur- 
chaser could  not  get  any  money  from 
the  bank  until  the  buildings  were  up 
to  a  certain  point,  and  the  vendor 
knew  that,  and  knew  that  he  could 
not  get  any  of  the  purchase  money 
until  the  purchaser  got  the  money 
from  the  bank.  It  was  held  that  these 
facts  warranted,  if  they  did  not  re- 
quire, a  finding  that  the  labor  and  ma- 
terials were  furnished  with  the  ven- 
dor's consent. 

And  see  also  Garland  v.  Van  Rensse- 
laer (1893)  71  Hun,  2,  24  N.  Y.  Supp. 
781,  affirmed  in  (1893)  140  N.  Y.  638, 
35  N.  E.  892,  where  one  building  a 
house  under  a  contract  with  a  vendee, 
"with  the  knowledge  and  consent"  of 
the  vendor,  was  held  to  have  a  lien 
under  a  statute  giving  a  lien  for  im- 
provements made  with  the  consent  of 
the  owner;  also  Shaw  v.  Young  (1895) 
87  Me.  271,  32  Atl.  897,  cited  supra, 
under  II.  c. 

IV*  When  docfi  owner  **}enowingly  pev' 
mW  improvenient8. 

Under  the  Illinois  statute  giving  a 
lien  to  any  person  doing  work  under  a 
contract  with  the  owner  or  with  one 
whom  the  owner  has  authorized  or 
knowingly  permitted  to  improve  the 
same,  it  is  held  that  an  owner  know- 
ingly permits  the  tenant  to  improve 
the  property  if,  knowing  that  it  is  be-  ' 
ing  done,  he  fails  to  object.  Loeff  v. 
Meyer  (1918)  284  111.  114,  119  N.  E. 
908;  West  V.  Pullen  (1900)  88  111.  App. 
620;  Wertz  v.  Mulloy  (1908)  144  111. 
App.  329;  Friebele  v.  Schwartz  (1911) 
164  111.  App.  504.  But  where  the  im- 
provements were  made  for  trade  pur- 
poses, and  not  under  any  agreement 
with  the  owners  providing  for  the 
making  of  improvements,  the  contrary 
was  held  in  McRae  v.  Murdoch  Camp- 
bell Co.  (1900)  94  111.  App.  105. 


Thus,  where  a  lessor  had  actual  no- 
tice of  the  making  of  improvements  by 
her  lessee,  and  saw  them  in  progress, 
and  made  no  objection,  it  was  held 
that  she  knowingly  permitted  them 
to  be  made,  though  under  the  lease  no 
improvements  were  to  be  made  with- 
out written  notice  to  her,  which  had 
not  been  given.  Loeff  v.  Meyer  (1918) 
284  111.  114,  119  N.  E.  908.  And  where 
the  owner  knew  of  a  verbal  sale  of 
her  land  by  her  husband  and  of  the 
erection  of  buildings  thereon  by  the 
vendee,  pursuant  to  such  sale,  it  was 
held  that  a  mechanics'  lien  for  mate- 
rials in  making  the  improvement  could 
be  enforced  as  against  her.  West  v. 
Pullen  (1900)  88  111.  App.  620. 

And  in  Friebele  v.  Schwartz  (1911) 
164  111.  App.  504,  involving  improve- 
ments by  a  lessee,  the  court  said  that 
an  owner,  knowing  an  improvement  is 
being  made,  must  object  to  the  im- 
provement, and  otherwise  he  knowing- 
ly permits  the  improvement,  and  there- 
by consents  to  the  parties  being  enti- 
tled to  a  lien.  There,  however,  seems 
to  have  been  considerable  evidence  in 
this  case  to  show  a  consent,  and  not 
mere  knowledge  of  the  improvement 

And  in  a  case  involving  the  question 
whether  a  remainderman  had  knowing- 
ly permitted  improvements  by  a  life 
tenant,  the  court  said  that  he  know- 
ingly permits  a  thing  to  be  done  who, 
knowing  that  it  is  being  done,  and 
being  present  when  he  could  object, 
and  having  an  interest  to  object,  does 
not  object;  and  that  still  more  does 
he  knowingly  permit  it  to  be  done  if 
he  takes  part  in  doing  it.  Wertz  v. 
Mulloy  (1908)  144  111.  App.  329. 

But  in  McRae  v.  Murdoch  Campbell 
Co.  (111.)  supra,  involving  improve- 
ments by  a  lessee  for  trade  purposes, 
the  court  said  that  to  knowingly  per- 
mit improvements  on  property  in  the 
sense  of  a  statute  was  something  mort 
than  to  have  knowledge  that  the  work 
was  being  done  and  refrain  from  for- 
bidding or  protesting  against  its  being 
done.  A.  McT. 
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STATE  OF  NEW  JERSEY 

V. 

PHILIP  MOWSER,  Plff.  in  Err. 

New  Jersey  Court  of  Errors  and  Appeals -^  March  3,  1919. 

(_  N.  J.  — ,  106  Atl.  416.) 

Criminal  law  —  former  conviction  —  robbery  and  murder. 

1.  A  conviction  of  robbery  is  a  bar  to  a  subsequent  prosecution  for  mur- 
der resulting  from  the  criminal  act  done  in  the  perpetration  of  the  rob- 
bery, where  the  statute  makes  an  undesigned  killing  in  the  perpetration 
of  robbery  murder. 

ISee  note  on  this  question  beginning  on  page  702.] 

Appeal  —  erroneous  admission  of  evi- 
dence —  eflfect  of  plea  of  autrefois  the  theory  that  he  thereby  admits  that 
convict.  the   facts   in   the   former  indictment 

2.  Erroneous  admission  of  a  confes-  were  the  same  as  those  in  the  present 
sion  by  accused  is  not  rendered  harm-  one. 

less  by  his  plea  of  autrefois  convict  on         [See  2  R.  G.  L.  250.] 

(Walker,  Ch.  J.,  and  Williams,  J.,  dissent.) 


Error  to  the  Supreme  Court  to  review  a  judgment  affirming  a  judgment 
of  the  Court  of  Oyer  and  Terminer  for  Morris  County  (Parker,  J.)  con-' 
victing  him  of  murder.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  A.  Rathbun,  for  plain-  114  Minn.  457,  131  N.  W.  496,  Ann. 

tiff  in  error:  Cas.  1912C,  667;  12  Cyc,  280. 

The  plea  of  autrefois  convict,  which  Inasmuch  as   the   evidence  on  the 

was  overruled  by  the  supreme  court,  trial  of  murder  indictment  would  have 

and  thereafter  by  the  oyer  and  ter-  been  sufficient  to  convict  under  the 

miner,  was  in  proper  form.  first  indictment  for  robbery,  the  mur- 

Bishop,  Directions  &  Forms,  2d  ed.  der  prosecution  is  barred  by  the  con- 

§  1042;  1  Bishop,  Grim.  Proc.  §§  745,  viction  of  the  robbery. 

808;  State  v.  Ackerman,  64  N.  J.  L.  Whart.  Grim.  PI.  &  Pr.  9th  ed.  456,. 

99,  45  Atl.  27;  State  v.  Rosa,  72  N.  J.  471;  8  R.  G.  L.  143,  §  128;  1  Whart. 

L.  464,  62  Atl.  695.  Grim.  Law,  11th  ed.  §§  508,  528. 

Murder  ensuing  from  the  perpetra-  The  state  could  have  so  drawn  the 

tion  of  a  robbery,  and  the  robbery,  indictment  that  on  the  trial  it  could 

are  one  and  the  same  offense.  have  convicted  either  of  robbery  or 

State  V.  Cooper,  13  N.  J.  L.  361,  25  murder.  Having  elected  otherwise. 
Am.  Rep.  490;  Johnson  v.  State,  26  and  prosecuted  the  robbery  charge  to 
N.  J.  L.  313 ;  United  States  v.  Mac-  conviction  first,  it  is  barred  from  pros- 
Andrews  &  F.  Go.  149  Fed.  836;  Wil-  ®^!iVi?«^/^''  .^^^  "?"J^^^-  o.i,    ^  «  .^rr 

T^S^t^'^E.^^^^^^^               18^  Wa?[  ift  L^'l^^"  '''  ^'^'^  "  '^'"^^^'  '^ 

163,.  21   L    ed    872;    Moundsville   v.  ^he  "robbery  was  an  essential   in- 

Fountain,  27  W.  Va.  182.  gredient  of  the  murder.    Without  the 

Conviction  of  a  lesser  offense  is  a  violence  by  which  the  robbery   wa?-. 

bar  to  prosecution  for  the  greater.  committed,  there  would  have  been  no 

Re  Nielsen,  131  U.  S.  176,  33  L.  ed.  murder. 

118,  9  Sup..Gt.  Rep.  672;   Moore  v.  Whart.  Grim.  Law,  11th  ed.  509,  note 

State,  71  Ala.  307;  People  v.  Defoor,  17 ;  State  v.  Gross,  101  N.  G.  770,  9 

100  Cal.  150,  34  Pac.  642;  Wilson  v.  Am.  St.  Rep.  53,  7  S.  E.  716;  Static 

State,  24  Gonn.  57 ;  State  v.  Wondra,  v.  Smith,  43  Vt.  324. 
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The  robbery  and  murder  are  merged 
by  our  statute  in  cases  where  the 
death  is  the  result  of  the  robbery. 

State  V.  Cooper,  13  N.  J.  L.  361,  25 
Am.  Dec.  490;  Cook  v.  State,  24  N.  J. 
L.  846 ;  State  v.  Webster,  39  N.  H.  96 ; 
Graves  v.  State,  45  N.  J.  L.  347,  46 
Am.  Rep.  778;  4  Bl.  Com.  chap.  14, 
p.  201 ;  State  v.  Meyer,  64  N.  J.  L.  382, 
45  Atl.  779. 

The  defendant  was  only  an  acces- 
sory before  the  fact,  and  therefore 
was  entitled  to  his  discharge  at  the 
close  of  the  state's  case. 

State  V.  Wyckoff,  31  N.  J.  L.  65; 
State  V.  Wilson,  79  N.  J.  L.  241,  75  Atl. 
776;  Jackson  v.  State,  49  N.  J.  L.  252, 
9  Atl.  740,  7  Am.  Crim.  Rep.  80;  4 
Bl.  Com.  chap.  14,  p.  201;  State  v. 
Meyer,  64  N.  J.  L.  382,  45  Atl.  779; 
Graves  v.  State,  45  N.  J.  L.  347,  46 
Am.  Rep.  778. 

The  confession  should  not  have  been 
admitted,  because  it  was  not  of  an 
ultimate  fact. 

People  v.  Strong,  30  Cal.  157;  Cov- 
ington V.  State,  79  Ga.  687,  7  S.  E. 
153 ;  1  Wigmore,  Ev.  p.  930. 

Mr.  John  M.  Mills,  for  the  State : 

A  plea  of  former  jeopardy  will  not 
be  sustained  where  it  appears  that  in 
one  transaction  two  distinct  crimes 
are  committed. 

8  R.  C.  L.  p.  134,  §  139;  Larson  v. 
State,  93  Neb.  242,  44  L.R.A.(N.S.) 
617,  140  N.  W.  176;  State  v.  Rosa,  72 
N.  J.  L.  462,  62  Atl.  695 ;  State  v.  Wat- 
son, 20  R.  I.  354,  78  Am.  St.  Rep.  871, 
39  Atl.  195,  11  Am.  Crim.  Rep.  24; 
Warren  v.  State,  79  Neb.  526,  113  N. 
W.  143;  Morey  v.  Com.  108  Mass.  433; 
State  V.  Cooper,  13  N.  J.  L.  361,  25 
Am.  Rep.  490. 

Kalisch,  J.,  delivered  the  opinion 
of  the  court : 

The  facts  which  give  rise  to  the 
fundamental  question  raised  in  this 
case  are  these :  Mowser,  the  plain- 
tiff in  error,  with  two  companions, 
Herbert  and  McCracken,  conspired 
together  to  rob  one  Richards. 
Mowser  knew  Richards;  his  con- 
federates did  not.  On  the  night  of 
the  robbery,  Herbert  and  Mc- 
Cracken lay  in  wait  for  Richards 
near  the  latter's  home.  Mowser 
came  along  and  notified  Herbert 
that  Richards  was  coming  up  the 
street,  and  then  proceeded  on  his 
way.  As  Richards  came  by,  Herb- 
ert and    McCracken   followed   him 


for  a  short  distance,  and  then  Herb- 
ert felled  Richards  with  one  or 
two  blows  on  the  head  with  a  piece 
of  gas  pipe,  and  robbed  him.  Rich- 
ards died  from  the  effect  of  his  in- 
juries at  noon  of  the  same  day. 
Mowser  was  not  present  when  the 
assault  was  committed,  but  was 
somewhere  in  the  immediate  vicin- 
ity. On  May  8,  1917,  the  grand 
jury  of  Morris  county  presented  an 
indictment  against  Mowser,  in  the 
statutory  form,  charging  him  of 
having  on  May  5,  1917,  wilfully, 
feloniously,  and  of  his  malice  afore- 
thought killed  and  murdered  Fred- 
erick Richards,  at  Dover,  Morris 
county,  etc.  On  the  8th  day  of  May, 
1917,  Mowser  was  arraigned  in  the 
court  of  oyer  and  terminer,  and 
pleaded  not  guilty  to  the  indict- 
ment. Two  weeks  later  the  same 
grand  jury  presented  a  joint  in- 
dictment, consisting  of  two  counts, 
against  Mowser,  Herbert,  and  Mc- 
Cracken, the- first  count  of  which 
charges  that  they,  "in  and  upon  one 
F.  R.  an  assault  did  feloniously 
make,  and  from  the  person  of  him, 
the  said  F.  R.,  by  violence  and  put- 
ting him  in  fear,  did  forcibly  take 
a  sum  of  money,"  etc.  The  second 
count  charges  the  defendants  with 
an  assault  with  intent  to  rob.  To 
this  indictment,  the  defendants, 
upon  being  arraigned  in  the  court 
of  quarter  sessions,  pleaded  guilty. 
On  a  later  date  Mowser  filed  a  plea 
of  autrefois  convict  to  the  indict- 
ment for  murder,  setting  forth  the 
substance  of  the  indictment  for  rob- 
bery to  which  he  had  pleaded  guilty, 
and  averring  that  the  indictment 
for  murder  is  based  upon  the  same 
facts  and  -  grew  out  of  the  same 
transaction. 

The  prosecutor  of  the  pleas  de- 
murred to  this  plea,  which  raised 
the  question  whether  a  plea  of  a 
former  conviction  of  robbery  was  a 
bar  to  a  prosecution  on  an  indict- 
ment for  murder,  where  the  homi- 
cide was  the  undesigned  result  of 
the  perpetration  of  the  robbery. 

The  trial  judge  certidraried  the 
record  into  the  supreme  court  to  ob- 
tain   its  opinion  on  the  question. 


STATE  V. 

(—  N.  J.  — , 

That  tribunal  held  that  the  plea  of 
a  former  conviction  of  robbery  was 
not  a  bar  to  an  indictment  for  mur- 
der, even  though  the  homicide 
grew  out  of  the  same  transaction. 
It  gave  as  a  reason  for  coming  to 
this  conclusion  that  the  offenses  are ' 
not  the  same,  and  that  therefore 
the  doctrine  enunciated  in  State  v. 
Cooper,  13  N.  J.  L.  861,  25  Am. 
Dec.  490,  was  not  applicable,  and 
remitted  the  cause  to  the  court  of 
oyer  and  terminer  for  trial.  State 
V.  Mowser,  91  N.  J.  L.  90,  102  Atl. 
363. 

The  accused  was  then  served  with 
the  following  bill  of  particulars,  by 
the  prosecutor  of  the  pleas : 

"The  following  is  a  bill  of  partic- 
ulars furnished  you  in  the  above 
cause,  in  compliance  with  the  terms 
of  an  order  entered  therein  on  the 
24th  day  of  October,  1917  : 

"Philip  Mowser,  late  of  the  town 
of  Dover,  in  the  county  of  Morris, 
on  Friday,  the  4th,  or  Saturday,  the 
5th  day  of  May,  1917,  either  shortly 
before  midnight  or  shortly  there- 
after, between  the  said  two  days,  in 
the  town  of  Dover,  in  perpetrating 
or  attempting  to  perpetrate  a  rob- 
bery, upon  and  of  one  Frederick 
Richards,  did  wilfully,  feloniously 
and  of  his  malice  aforethought,  kill 
and  murder  the  said  Frederick 
Richards,  contrary  to  the  form  of 
the  statute,  etc.  Dated  October  26, 
1917,  Charlton  A.  Reed,  Prosecutor 
of  the  Pleas." 

The  defendant  thereupon  inter- 
posed a  plea  of  autrefois  convict,  in 
that  he  already  stood  convicted  of 
the  robbery  by  virtue  of  his  plea  of 
guilty  thereto,  and  hence  a  prosecu- 
tion on  the  indictment  for  murder 
growing  out  of  the  perpetration  of 
the  robbery  was  barred. 

The  trial  judge,  in  accordance 
with  the  views  expressed  by  the  su- 
preme court,  instructed  the  jury 
impaneled  to  try  the  issue  raised  by 
the  plea  of  autrefois  convict  that 
the  supreme  court  had  practically 
disposed  of  the  matter  in  holding 
that  the  offense  of  robbery  and  that 
of  murder  are  not  the  same,  and,  if 
80,  the  defendant's  plea  cannot  be 
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sustained,  and  accordingly  the  jury 
found  that  the  offenses  are  not  the 
same.  The  accused  was  then  put  on 
trial  and  convicted  of  murder  in  the 
first  degree,  with  a  recommendation 
by  the  jury  of  life  imprisonment. 

It  is  the  judgment  on  this  convic- 
tion, brought  en  a  writ  of  error  in- 
to the  supreme  court  and  there  af- 
firmed, which  is  now  before  us  on 
review. 

On  the  question  of  the  legal  effi- 
cacy of  the  plea  of  autrefois  convict 
the  supreme  court  followed  its 
former  opinion  when  the  case  was 
before  it  on  demurrer,  and  affirmed 
the  judgment  for  the  reasons  ad- 
vanced in  that  opinion.  State  v. 
Mowser,  91  N.  J.  L.  395,  103  Atl. 
805. 

The  other  question  raised  and 
passed  upon  by  the  supreme  court 
related  to  the  admissibility  of  a  con- 
fession made  by  the  defendant.  As 
the  judgment  under  review  must 
be  reversed  upon  a  fundamental 
ground  which  in  effect  will  preclude 
another  trial,  the  legal  propriety  of 
the  admission  of  the  confession  be- 
comes purely  academic  here.  It  is, 
therefore,  unnecessary  to  decide 
whether  the  trial  judge  erred  in  ad- 
mitting the  confession  of  the  de- 
fendant as  one  voluntarily  made  by 
him.  We  cannot,  however,  permit 
the  matter  to  go  entirely  unnoticed, 
in  view  of  the  fact  that  the  supreme 
court,  after  deciding  that  the  con- 
fession was  erroneously  admitted 
in  evidence,  held  that  it  was  harm- 
less error  because  it  appeared  that 
the  defendant  had  entered  a  plea  of 
guilty  to  the  robbery  and  had  set 
up  the  facts  stated  in  the  confession 
in  his  plea  of  autrefois  convict.  As- 
suming that  the  supreme  court 
rightly  decided  that  the  confession 
was  improperly  admitted  in  evi- 
dence, we  cannot  concur  in  the  view 
of  that  tribunal  that  it  was  harm- 
less error.  The  subject  will  be 
again  adverted  to,  later  on,  in  its 
proper  place. 

To  uphold  the  judgment  of  the 
supreme  court  that  the  plea  of 
autrefois  convict  was  not  a  bar,, 
under  the  conceded  facts  and  cir- 
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cumstances  of  this  case,  is,  in  effect, 
a  direct  repudiation  of  the  doctrine 
laid  down  in  State  v.  Cooper,  13  N. 
J.  L.  361,  25  Am.  Dec.  490,  decided 
by  the  supreme  court  in  1833,  fol- 
lowed and  approved  by  the  court  of 
errors  and  appeals,  in  State  v.  Rosa, 
72  N.  J.  L.  462,  464,  62  Atl.  696,  in 
which  latter  case  Chief  Justice 
Gummere,  speaking  for  this  court, 
says:  "The  present  plea,  in  our 
opinion,  is  manifestly  insufficient  in 
a  substantial  respect.  Although  it 
sets  out  that  Galante  was  shot  at 
the  same  time  and  place  that  Den- 
ofrio  was,  and  that  they  were  shot 
by  the  same  person,  it  fails  to  al- 
lege or  show  that  it  was  the  same 
act  which  produced  both  homicides ; 
and  this  is  universally  held  to  be  the 
essential  feature  in  a  plea  of  this 
nature,  for  it  is  the  character  of  the 
act,  not  the  results  which  flow  from 
it,  which  determines  the  question  of 
the  guilt  or  innocence  of  the  person 
who  does  it.  In  State  v.  Cooper  [13 
N.  J.  L.  371,  25  Am.  Dec.  490],  a 
case  of  note  in  our  reports  upon 
this  subject,  it  is  said :  The  writers 
concur  in  stating  that  these  pleas 
^'must  be  upon  a  prosecution  for  the 
same  identical  act  f '  and,  although 
that  case  was  decided  over  seventy 
years  ago,  an  examination  of  the 
textbooks  and  of  the  later  decisions 
bearing  upon  this  point  will  dis- 
close no  change  or  modification  of 
this  rule." 

To  be  consistent  with  the  legal 
rule  enunciated  by  this  court  in 
State  V.  Rosa  and,  in  the  supreme 
court,  in  State  v.  Cooper,  the  prime 
inquiry,  in  the  present  case,  must 
be  whether  or  not  the  murder  was 
the  result  of  the  criminal  act  of  the 
accused  done  in  the  perpetration  of 
the  robbery  to  which  he  had  pleaded 
guilty.  If  it  was,  then  upon  prin- 
ciple and  authority  of  the  cases  just 
cited,  the  prosecution  for  murder  is 
barred. 

The  amplification  of  the  indict- 
ment, by  the  bill  of  particulars 
served  upon  the  plaintiff  in  error, 
tliscloses  that  the  murder  of  which 
he  was  accused   was  the  result  of 


the  criminal  act  done  in  the  perpe- 
tration of  the  robbery. 

The  state,  by  its  bill  of  particu- 
lars, assumed  the  obligation  to  es- 
tablish the  murder  by  proving  that 
it  was  the  result  of  the  act  of  the 
'  accused  in  the  perpetration  of  the 
robbery. 

Section  106  of  the  Crimes  Act,  2 
Comp.  Stat.  p.  1779,  declares :  "Any 
person  who,  in  committing  or  at- 
tempting to  commit  arson,  burglary, 
rape,  robbery,  sodomy,  or  any  un- 
lawful act  against  the  peace  of  this 
state,  of  which  the  probable  conse- 
quence may  be  bloodshed,  shall  kill 
another,  .  .  •  shall  be  guilly  of 
murder." 

this  is  §  66  of  the  Crimes  Act  of 
the  Revision  of  1821,  and  was  in 
force  when  the  case  of  State  v. 
Cooper,  supra,  was  decided. 

Section  107  of  the  Crimes  Act,  2 
Comp.  Stat.  p.  1780,  a  much  la- 
ter statute,  declares  that  murder 
"which  shall  be  committed  in  per- 
petrating or  attempting  to  perpe- 
trate any  arson,  burglary,  rape, 
robbery,  or  sodomy,  shall  be  murder 
in  the  first  degree." 

As  there  were  no  degrees  of 
murder  at  common  law,  and  all 
murder  was  punishable  with  death, 
it  is  quite  evident  that  the  later 
statute  was  enacted  to  meet  the  sit- 
uation caused  by  the  statutory  clas- 
sification of  murder  into  murder  of 
the  first  and  murder  of  the  second 
degree. 

The  conspicuous  salient  fact  is 
that  the  perpetration  or  the  attempt 
to  perpetrate  any  of  the  crimes 
mentioned  in  §  107,  resulting  in  the 
killing  of  another,  is  an  essential 
and  integral  part  of  murder  in  the 
first  degree,  in  that  class  of  cases. 

The  supreme  court  attempts  to 
distinguish  the  present  case  from 
the  Cooper  Case,  but  a  comparison 
of  the  facts  of  the  latter  case  with 
those  of  the  case  under  discussion 
will  make  it  clearly  appear  that 
they  are  indistinguishable  in  prin- 
ciple. 

In  the  Cooper  Case,  the  prisoner 
set  fire  to  a  dwelling  house,  which 
occasioned  the  death  of  an  inmate 
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He  was  put  on  trial  for  arson  and 
convicted.  At  a  following  term  the 
indictment  for  murder  was  moved 
against  him,  and  he  interposed  a 
plea  of  autrefois  convict,  which 
plea  was  overruled  by  the  court  of 
oyer  and  terminer ;  but  further  pro- 
ceedings were  suspended  until  the 
opinion  of  the  supreme  court  could 
be  had  on  the  validity  of  the  plea. 

The  supreme  court  held  that  the 
plea  was  valid  and  a  bar  to  the  pros- 
ecution of  the  indictment  for  mur- 
der. 

In  State  v.  Kosa,  supra,  this 
court,  in  considering  and  constru- 
ing the  decision  in  the  Cooper  Case, 
declared  the  legal  rule  to  be  that 
where  the  crimes  arise  out  of  the 
same  transaction  it  is  the  character 
of  the  act,  not  the  results  which  flow 
from  it,  which  determines  the  ques- 
tion of  the  guilt  or  innocence  of 
the  person  who  does  it. 

In  the  Cooper  Case  the  indict- 
ment charged  that  the  accused  did 
wilfully  and  maliciously  burn  a  cer- 
tain dwelling  house,  that  by  reason 
and  means  of  the  said  burning  the 
deceased  was  mortally  burned  and 
killed,  and  that  the  said  Cooper 
feloniously  and  wilfully,  of  his  mal- 
ice aforethought,  did  kill  and  mur- 
der the  deceased,  against  the  form 
of  the  statute,  etc. 

In  the  present  case  the  bill  of  par- 
ticulars sets  forth  that  in  perpe- 
trating or  attempting  to  perpetrate 
a  robbery  the  accused  did  wilfully 
and  feloniously,  and  of  his  malice 
aforethought,  kill  and  murder  the 
deceased  against  the  form  of  the 
statute,  etc. 

Upon  what  basic  grounds,  then, 
can  these  two  cases  be  properly 
distinguished  from  each  other?  In 
our  view  of  the  firmly  settled  law  of 
this  state,  of  which  the  Cooper  Case 
is  the  pioneer  expository,  no  marked 
distinguishable  feature  has  been 
suggested,  and  we  are  unable  to 
perceive  how,  in  principle,  a 
straight  line  of  demarcation  can  be 
drawn  between  them. 

It  is  clear  that  it  was  the  act  of 
arson,  which  resulted,  undesigned- 
ly, in  the  death  of  the  deceased;  it 
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was  the  act  of  the  guilty  hand 
which  applied  the  torch  that  set  in 
train  a  result  which,  by  statute,  is 
declared  to  be  murder  in  the  first 
degree.  And  it  is  that  act  which  was 
the  sole  legal  prop  to  the  indict- 
ment for  murder.  In  the  present 
case,  it  is  the  act  of  perpetrating  or 
attempting  to  perpetrate  a  robbery, 
involving  an  attack  with  violence 
upon  the  person  to  accomplish  the 
object  of  robbery,  that  is  made  the 
basis  of  the  indictment  for  murder 
against  the  plaintiff  in  error.  Ac- 
cording to  the  view  taken  by  the  su- 
preme court,  in  cases  of  robbery, 
burglary,  rape,  or  sodomy,  where 
death  results  in  the  commission  or 
attempt  to  commit  any  one  of  these 
crimes,  the  offender  may  be  indict- 
ed for  any  one  of  these  offenses 
first,  and,  if  acquitted  or  convicted, 
may  be  subsequently  indicted  for 
murder,  because  rape  or  sodomy  or 
burglary  is  not,  in  its  character,  the 
same  offense  as  murder.  Such  a 
narrow  construction  was  repudiat- 
ed in  the  Cooper  and  Rosa  Cases.  It 
may  be  readily  conceded  that  the 
crime  of  murder  and  the  crime  of 
robbery  are  not  the  same  offense. 
But  that  is  of  no  importance  here. 
Neither  are  the  crime  of  arson  and 
that  of  murder  the  same  offense. 
The  supreme  court  opinion  does  not  . 
make  it  clear  why  the  crime  of  ar- 
son, one  of  the  crimes  mentioned  by 
statute,  which,  if  in  the  commission 
thereof  death  results,  makes  the  of- 
fense murder  in  the  first  degree, 
invokes  a  different  legal  rule  than 
obtains  in  the  commission  of  rape, 
burglary,  robbery,  or  sodomy.  The 
crimes  mentioned  are  associated 
together  in  a  single  statute,  and  the 
legislature  has  not  seen  fit  to  make 
any  such  distinction.  Neither  in 
principle  nor  in  substance  is  such  a 
distinction  permissible. 

The  learned  and  careful  author  of 
the  opinion  of  the  supreme  court,  in 
attempting  to  distinguish  the  pres- 
ent case  from  the  Cooper  Case,  says : 
"For  there  the  murder  was  charged 
to  have  been  perpetrated  by  act? 
which  constituted  the  crime  of  ar- 
son, of  which  the  defendant  had 
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been  convicted,  and  an  acquittal 
would  have  amounted  to  a  finding 
that  he  did  not  commit  the  act  caus- 
ing the  murder  charged,  for  it  could 
only  be  supported  by  proof  of  the 
identical  facts  necessary  to  prove 
the  crime  of  arson ;  the  arson  being 
.  .  .  necessary  to  justify  a  con- 
viction in  either  case.  The  court  in 
that  case  was  dealing  with  'two  dis- 
tinct felonies  growing  out  of  the 
same  identical  act,  and  where  one  is 
the  necessary  ingredient  in  the  oth- 
er ;'  while  here  the  act  of  robbery  is 
not  a  necessary  ingredient  of  the 
other  crime,,  for  a  murder  is  not 
necessarily  a  part  of  the  act  of  rob- 
bery which  may  be  accomplished 
by  a  subsequent  distinct  act."  91  N. 
J.  L.  93,  102  Atl.  365. 

This  statement  entirely  overlooks 
the  material  fact  that  the  bill  of 
particulars  furnished  to  the  defend- 
ant by  the  state,  in  the  present  case, 
charges  that  death  resulted  in  the 
perpetration  of  the  robbery,  and 
clearly  negatives  the  idea  that  the 
robbery  was  accomplished  by  a  dis- 
tinct act.  In  fact,  the  blow  struck 
was  an  act  done  in  the  perpetration 
of  the  robbery,  and,  by  comparison, 
the  robbery  and  homicide,  being  di- 
rected against  the  person,  were 
more  logically  the  products  of  a 
single  act  than  were  the  arson 
and  homicide,  which  were  produced 
by  the  lighting  of  the  torch 
and  applying  it  to  the  dwelling, 
acts  in  their  nature  separate  and 
distinct,  but,  nevertheless,  were 
.considered  in  the  Cooper  Case, 
component  parts  of  the  same  act 
toward  the  commission  of  the  arson 
and  homicide.  The  fact  that  the  in- 
mate was  burned  to  death  is  incon- 
sequential, for  if  he  had  jumped  out 
of  the  window  to  escape  the  fire,  and 
was  killed  by  the  fall,  the  perpe- 
trator of  the  arson  would  neverthe- 
less be  guilty  of  murder. 

It  is  conceded  by  the  supreme 
court  that  in  a  case  of  arson,  if  the 
accused  were  acquitted  of  the  arson, 
he  could  not  have  been  lawfully 
tried  for  murder,  since  the  identical 
proof  necessary  to  establish  the  ar- 
son is  equally  necessary  to  establish 


the  murder.  But  why  the  result  is 
not  the  same  in  the  case  of  an  al- 
leged murder  averred  to  have  been 
committed  in  the  perpetration  of  a 
robbery,  which  xrime  involves  vio- 
lence to  the  person,  is  incompre- 
hensible, in  sound  reasoning  and 
principle. 

The  legislature  has  made  the 
crime  of  robbery  a  constituent  ele- 
ment of  murder  in  the  first  degree, 
where  death  ensues  from  the  per- 
petration or  attempt  to  perpetrate 
the  robbery.  Evidently,  the  legis- 
lature had  in  mind  that  robbery 
from  the  person  is  accompanied  by 
violence,  oftentimes  by  the  use  of 
deadly  weapons,  by  wounding  and 
maiming  the  victim,  as  well  as  by 
putting  him  in  bodily  fear.  In  order 
to  protect  human  life  and  property, 
the  lawmaking  power  declared  rob- 
bery to  be  murder  in  the  first  de- 
gree, where  the  death  of  a  victim 
ensued  in  the  perpetration  of  the 
robbery,  irrespective  of  the  fact 
whether  the  violence  used  was  great 
or  small.  It  would,  therefore,  be 
wholly  immaterial  whether  or  not 
the  victim  was  struck  on  the  head 
with  a  stick  or  died  of  fright;  the 
guilt  of  murder  in  the  first  degree 
attaches  to  the  act  of  robbery  under 
the  statute. 

The  supreme  court  proceeded  up- 
on the  theory  that  the  true  test  to 
be  applied  in  a  case  of  a  plea  of  sec- 
ond jeopardy  is  that,  where  the 
facts  required  to  convict  on  the  sec- 
ond indictment  would  necessarily 
have  convicted  on  the  first,  a  con- 
viction on  the  first  will  bar  the 
prosecution  of  the  second.  And 
since  the  evidence  to  convict  under 
the  indictment  for  robbery  would 
not  have  been  sufficient  to  convict  of 
murder,  therefore  the  legal  identity 
of  the  offenses  fails. 

The  unsoundness  of  this  reason- 
ing lies  in  assumiiig  that  the  of- 
fenses must  have  legal  identity  in 
all  cases,  and  in  ignoring  a  most  es- 
sential factor,  that  is,  whether  or 
not  the  offenses  grew  out  of  the 
same  transaction  or  were  the  prod- 
uct of  a  single  criminal  act. 

The    principle    to    be    extracted 
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from  well-considered  cases  is  that 
by  the  term,  "same  offense,"  is  not 
only  meant  the  same  offense  as  an 
entity  and  designated  as  such  by 
legal  name,  but  also  any  integral 
part  of  such  offense  which  may  sub- 
ject an  offender  to  indictment  and 
punishment.  Reg.  ex  rel.  Thompson 
V.  Walker,  2  Moody  &  R.  457 ;  Reg. 
V.  Stanton,  5  Cox,  C.  C.  324. 

When  such  integral  part  of  the 
principal  offense  is  not  a  distinct 
affair,  but  grows  out  of  the  same 
transaction,  then  an  acquittal  or 
conviction  of  an  offender  for  the 
lesser  offense  will  bar  a  prosecution 
for  the  greater. 

To  adopt  any  other  view  would 
tend  to  destroy  the  efficacy  of  the 
doctrine  governing  second  jeopardy 
which  is  embedded  in  our  organic 
law  as  a  safeguard  to  the  liberties 
of  the  citizens. 

In  discussing  this  interesting 
topic,  Mr.  Bishop,  in  vol.  1,  5th  ed. 
\  1057,  of  his  learned  treatise  on 
Criminal  Law,  says:  "But  where 
the  conviction  or  acquittal  is  upon  an 
indictment  covering  no  more  than 
one  of  the  smaller  crimes,  included, 
as  before  mentioned,  within  a  larg- 
er, the  question  arises,  whether  this 
will  bar  an  indictment  embracing 
one  of  the  larger.  If  it  will  not  bar, 
then  the  prosecutor  may  begin  with 
the  smallest,  where  there  are  sev- 
eral crimes  included  with  one  an- 
other, and  obtain  successive  convic- 
tions ending  with  the  largest ;  while, 
if  he  had  begun  with  the  largest,  he 
must  there  stop,  a  conclusion  re- 
pugnant to  good  sense.  Besides,  as 
the  larger  includes  the  smaller,  it  is 
impossible  a  defendant  should  be 
convicted  of  the  larger  without  be- 
mg  convicted  of  the  smaller;  and 
thus,  if  he  has  been  already  found 
guilty  of  the  smaller,  he  is,  when  on 
trial  for  the  larger,  in  jeopardy  a 
second  time  for  the  same,  namely, 
the  smaller  offense.  Some  appar- 
ent authority,  therefore,  English 
and  American,  that  a  jeopardy  for 
the  less  is  no  bar  to  an  indictment 
for  the  greater,  must  be  regarded 
as  unsound  in  principle;  while  the 
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doctrine  which  holds  it  to  be  a  bar 
rests  firmly  on  adjudication  also." 

Applying  to  the  facts  of  the  pres- 
ent case  the  test  which  is  to  be  ex- 
tracted from  State   v.  Cooper  and 
State  V.  Rosa,  the  inquiry  present- 
ed is:     Did  the  robbery  and  mur- 
der grow  out  of  the  same  transac- 
tion?   The  state  by  its  bill  of  par- 
ticulars states  that  they   did,  and, 
the  plaintiff  in  er- 
ror having  pleaded  ?o'rmtr*on*vT;: 
guilty   to   the   rob-  i'^^iJJllJ:;.^ 
bery,  the    prosecu-^ 
tion  on  the  indictment  for  murder 
is  barred. 

This  is  a  convenient  place  to 
again  advert  to  the  pronouncement  , 
of  the  supreme  court  that  the  plea  ' 
of  autrefois  convict  to  the  indict- 
ment for  murder  admits  that  the 
facts  in  the  indictment  for  rob- 
bery were  the  same  as  those  in 
the  present  indictment  for  mur- 
der, and  therefore  the  defendant 
suffered  no  harm  by  the  admis- 
sion of  a  confession  which  the  trial  • 
judge  held  to  be  admissible,  and 
the  supreme  court  held  to  be  not. 
We  think  otherwise.  Assuming  that 
the  prisoner's  confession  was  inad- 
missible, the  plea  of  autrefois  con- 
vict could  not  be  u^ed  as  evidence 
against  him  for  the  following  rea- 
son: 

The  right  of  the  defendant  to 
this  plea  is  given  to  him  by  the  com- 
mon law,  safeguarded  by  the  Con- 
stitution and  by  statute,  which  plea 
may  not  be  converted  into  an  in- 
strument of  mischief  and  evil.  It 
cannot,,  in  justice,  be  used  as  a  con- 
fession or  admission  when  it  was 
never  intended  as  such.  No  person 
who  had  been  ac- 
quitted   or    convict-  nl^aiT^^^TOuilon 

ed    of    an    offense  Jl  *V*%"^?r.  ^- 

_  -  -  _  _        _    effect   of  plea  off 

could  safely  plead  amtrefoi.  con- 
former  jeopardy  to  "•^*- 
a  second  prosecution  if  the  facts  set 
up  in  his  plea  are  to  be  construed 
to  be  admissions  of  guilt.  The  con- 
stitutional provision  and  statute 
would  be  rendered  practically  use- 
less. 

For  the  reason  that  the  plaintiff 
in  error  should  have  succeeded  on 
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his  plea  of  autrefois  convict  in  the 
Court  of  Oyer  and  Terminer,  the 
judgment  is  reversed,  to  the  end 
that  a  judgment  be  entered  in  said 
court  in  favor  of  the  defendant  on 
his  plea  of  autrefois  convict,  and 
that  he  go  without  day,  etc. 

The  Chancellor  and  Williams,  J., 

dissent. 

The  Chief  Justice,  and  Minturn, 
Kalisch,  White,  Heppenheimer,  Tay- 
lor, and  Gardner,  JJ.,  concur. 

Walker,  Ch.,  dissenting: 

Mowser,  the  plaintiff  in  error, 
was  indicted  by  the  Morris  county 
grand  jury  on  May  8,  1917,  for  the 
murder  of  Frederick  Richards  on 
May  5th,  then  instant.  On  May  22, 
1917,  the  same  grand  jury  indicted 
the  plaintiff  in  error  for  robbery  of 
the  deceased  on  May  5th,  then  in- 
stant. On  May  25,  1917,  in  the 
Morris  county  court  of  oyer  and 
terminer,  Mowser  pleaded  guilty  to 
the  second  indictment,  the  one 
charging  robbery.  On  June  11, 
1917,  he  filed  a  plea  of  autrefois 
convict  in  that  court,  in  which  he 
alleged  that  the  offense  in  the  in- 
dictment charging  him  with  murder 
was  one  and  the  same  offense  as 
that  charged  i^i  his  indictment  for 
robbery,  and  that  the  alleged  mur- 
der was  committed  in  the  perpetra- 
tion of  the  robbery.  To  this  plea 
the  state  demurred,  and  the  pro- 
ceedings were  removed  by  certiorari 
into  the  supreme  court.  The  de- 
murrer was  there  sustained,  and 
judgment  of  respondeat  ouster  was 
given,  and  the  record  remitted  to 
the  Morris  oyer  and  terminer,  in. 
which  court  the  defendant  after- 
wards filed  a  new  plea  of  autrefois 
convict,  averring  the  same  facts  as 


in  his  former  plea.  To  this  the 
state  replied  that  the  offense  of  rob- 
bery upon  which  he  stood  convicted 
upon  his  plea  of  guilty,  and  the  of- 
fense of  murder  charged  against 
him,  were  not  one  and  the  same, 
and  the  jury  impaneled  to  try  the 
issue  thus  raised  found  that  the  of- 
fense in  the  robbery  indictment,  on 
which  the  defendant  had  been  con- 
victed, and  the  offense  of  murder 
charged  against  him  in  the  other 
indictment,  were  not  one  and  the 
same  offense,  but  divers  and  dif- 
ferent acts,  crimes,  and  offenses. 
Mowser  was  then  put  upon  his  trial 
for  murder  in  the  oyer  and  termi- 
ner, and  was  convicted  of  mur- 
der in  the  first  degree,  with  recom- 
mendation to  life  imprisonment. 
He  sued  out  a  writ  of  error  from 
the  supreme  court  to  review  his 
conviction,  included  in  the  record  of 
which  was  the  judgment  sustaining 
the  state's  demurrer  to  the  plea  of 
autrefois  convict.  The  judgment 
under  review  in  the  supreme  court 
was  affirmed  by  that  tribunal,  and 
plaintiff  in  error  has  removed  the 
judgment  entered  on  that  affirm- 
ance into  this  court  for  review. 

I  have  examined  the  assignments 
of  error  and  causes  for  reversal  re- 
lied upon  by  the  plaintiff  in  error, 
and  am  of  opinion  that  the  judg- 
ment under  review  herein  should  be 
affirmed,  for  the  reasons  expressed 
in  the  opinion  by  Mr.  Justice  Swayze 
in  the  supreme  court,  affirming  the 
judgment  of  conviction  of  murder 
rendered  in  the  Morris  county  oyer 
and  terminer,  and  for  the  reasons 
expressed  in  the  opinion  of  Mr.  Jus- 
tice Bergen  in  the  supreme  court, 
on  the  demurrer  to  the  plea  of  au- 
trefois convict. 


ANNOTATION, 

Acquittal  or  conviction  of  offense  during  commission  of  which  homicide  b 

committed  as  bar  to  prosecution  for 

The  note  does  not  include  cases 
where  the  first  trial  was  for  a  crime 
included    in    homicide,   which    conse- 


quently excludes  cases  where  the  first 
trial  was  before  death  occurred. 
For  acquittal  on  charge  as  to  one  as 
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bar  to  charge  as  to  the  other,  where 
one  person  is  killed  or  assaulted  by 
acts  directed  at  another,  see  the  anno- 
tation to  Spanell  v.  State,  2  A.L.R. 
606. 

It  will  be  seen  that  in  the  reported 
case   (State  v.  Mowseb,  ante,  695), 
the  court,  in  referring  to  the  decision 
of  the  court  below,  says:     "The  su- 
preme court  proceeded  upon  the  the- 
ory that  the  true  test  to  be  applied 
in  a  case  of  a  plea  of  second  jeopardy 
is  that,  where  the  facts  required  to 
convict    on    the    second    indictment 
would  necessarily  have  convicted  on 
the  first,  a  conviction  on  the  first  will 
bar  the   prosecution    of   the   second. 
And  since  the  evidence  to  convict  un- 
der the  indictment  for  robbery  would 
not  have  been  sufficient  to  convict  of 
murder,  therefore  the  legal  identity 
of  the  offenses  fails."    This  statement 
is  taken  in   substance  from  the  su- 
preme court  opinion  on  the  demurrer 
(1917)   91  N.  J.  L.  90,  102  Atl.  363. 
The  second  sentence  seems  to  be  a  non 
sequitur  from  the  first.  .  The  first  sen- 
tence in  effect  is  that,  if  the  facts  re- 
quired to  convict  of  the  murder  would 
have  convicted   of   the   robbery,   the 
murder  charge  is  barred,  while  the 
second  sentence  states  that  the  murder 
charge  is  not  barred  because  the  evi- 
dence required  to  convict  of  the  rob- 
bery would  not  have  convicted  of  the 
murder.    The  application  of  the  rule, 
as  stated  in  the  first  sentence,  would, 
of  course,  have  discharged  the  prison- 
er, and   such   rule   is   laid   down    in 
many  of  the  cases.    But  the  supreme 
court  bases  its  decision  on  the  differ- 
ent rule  that,  unless  the  same  evidence 
would  be  sufficient  to  convict  of  both 
crimes,  the  second  prosecution  is  not 
barred,  although  it  does  in  one  place 
state  the  rule  in  substance  as  given 
in  the  first  sentence  quoted  above. 

Very  few  cases  have  been  found 
within  the  scope  of  this  note. 

In  State  v.  Cooper  (1833)  13  N.  J. 
L  361,  25  Am,  Dec.  490,  which  is  fol- 
lowed by  the  court  of  errors  and  ap- 
peals in  the  reported  case  (State  v. 
Mowser),  and  was  sought  to  be  dis- 
tinguished by  the  supreme  court  in 
that  case,  it  was  held  that  a  convic- 
tion of  arson  of  a  dwelling  house  was 
a  bar  to  a  charge  of  murdering  a  per- 


son burned  in  the  house,  where  the 
statute  provided,  with  respect  to  ar- 
son, etc.,  that  if  "the  death  of  anyone 
shall  ensue  from  the  committing,  or 
attempting  to  commit,  any  such  crime 
or  act  as  aforesaid,"  "such  person,  or 
persons,  so  killing  as  aforesaid,  shall 
be  adjudged  to  be  guilty  of  murder." 

It  was  held  in  Ex  parte  Torres 
(1906)  11  P.  R.  R.  98,  that  a  convic- 
tion before  a  justice  of  the  crime  of 
carrying  a  pistol  is  no  bar  to  a  prose- 
cution for  murder  done  with  the  pis- 
tol on  the  same  day,  as  "the  misde- 
meanor is  not  necessarily  included  in 
the  felony." 

Where  a  prisoner,  convicted  of  mur- 
dering her  infant  bastard  child,  bury- 
ing it  in  a  small  hole,  covering  the 
body  with  hay  and  straw,  moved  in  ar- 
rest of  judgment  that  she  had  been 
convicted  and  punished  for  the  offense 
of  concealing  the  birth  of  same  bastard 
child,  the  court,  while  stating  that  the 
question  was  raised  too  late,  said :  "But 
had  the  matter  been  properly  brought 
forward  as  a  bar  to  the  indictment  for 
murder,  it  would  not  have  availed, 
for  the  misdemeanor  imputed  is  a  dis- 
tinct offense  from  the  crime  now 
charged.  Whar.  Crim.  Law,  §  565. 
Moreover,  the  statute  distinguishes 
the  offenses,  and,  after  declaring  the  « 
constituents  of  the  misdemeanor,  ex- 
pressly provides  'that  nothing  in  this 
section  shall  be  construed  to  prevent 
the  mother  who  may  be  guilty  of  the  ^ 
homicide  of  her  child  from  being  pros- 
ecuted and  punished  for  the  same,  ac- 
cording to  the  principles  of  the  com-* 
mon  law.'  Code,  §  1004."  State  v. 
Morgan  (1886)  95  N.  C.  641. 
*  It  should  be  noted  that  in  Wilcox 
V.  State  (1880)  6  Lea  (Tenn.)  571,  40 
Am.  Rep^.  53,  it  was  held  that  a  con- 
viction of  robbery  from  the  person 
of  A.  B.  was  a  bar  to  a  prosecution 
for  an  assault  upon  him,  with  intent 
to  commit  murder  in  the  first  degree. 

While  no  attempt  has  been  made  to 
search  for  cases  where  the  trial  for 
homicide  preceded  the  prosecution  for 
another  offense,  it  may  be  noted  that 
it  has  been  held  that  an  acquittal  of 
murder  is  no  bar  to  a  prosecution  for 
carrying  a  pistol  (Brown  v.  State 
(1914)  74  Tex.  Crim  Rep.  234,  167  S. 
W.  1107),  that  an  acquittal  of  murder 
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in  an  attempt  to  perpetrate  a  robbery 
is  no  bar  to  a  prosecution  for  the  rob- 
bery (Warren  v.  State  (1907)  79  Neb. 
526.  113  N.  W.  143),  and  that  an  ac- 
quittal of  murder  in  the  first  degree, 
committed  in  causing  a  miscarriage, 
is  no  bar  to  an  indictment  for  using 
instruments  and  medicine  with  intent 
to  produce  the  miscarriage  (State 
V.  Elder  (1879)  65  Ind.  282,  32  Am. 
Rep.  69).  But  it  has  also  been  held 
that  an  acquittal  of  murder  of  A,  B. 
is  a  bar  to  a  prosecution  for  arson  in 
the  first  degree,  in  burning  in  the 
nighttime,  a  dwelling  house  in  which 
the  said  A.  B.  then  was.  Reg.  v.  Lau 
Kin  Chew  (1891)  8  Haw.  370. 

In  the  same  connection  reference 
may  be  made  to  the  two  following  cas- 
es: 

Where  the  prisoner  was  at  the  same 
time  indicted  (1)  for  carrying  a  pistol 
as  a  weapon,  (2)  for  murder,  the  two 
indictments  referring  to  the  same 
transaction,  it  was  held  that  he  was 
not  entitled  to  have  the  indictment 


for  carrying  the  pistol  quashed.  State 
V.  Hall  (1887)  50  Ark.  28,  6  S.  W.  20. 

An  acquittal  on  a  count  in  an  indict- 
ment, charging  the  defendant  with 
killing  another  purposely  and  with 
premeditated  malice,  does  not  work  an 
acquittal  upon  another  count  in  the 
same  indictment,  charging  the  killing 
to  have  been  done  purposely  and  with 
premeditated  malice,  in  the  perpe- 
tration of  a  burglary,  so  as  to  over- 
turn a  conviction  upon  a  verdict  of 
guilty  on  the  second  count.  Bissot  v. 
State   (1876)   53  Ind.  408. 

The  reader  will  understand  that 
this  note  does  not  include  a  general 
discussion  of  the  interesting  question 
whether  the  test  of  the  identity  of 
offenses,  in  considering  the  question 
of  former  jeopardy,  should  be  the  one 
stated  in  the  first  sentence  heretofore 
quoted  from  the  opinion  in  the  re- 
ported case,  or  whether  it  should  be 
the  test  applied  by  the  lower  court  in 
its  decision  of  the  case.  B.  B.  B. 


ELIZA  DANIEL,  Plff.  in  Err., 

v. 

CLINTON  TOLON  at  al. 

OJclahotna  Supreme  Court  ^^  April  11,   1916, 
(53  Okla.  666,  157  Pac.  756.) 

Notice  —  contents  of  deed  —  witness  to  signature. 

1.  One  who  signs  an  instrument  as  an  attesting  witness  to  the  signa- 
ture of  the  maker  is  not  thereby,  and  from  that  fact  alone,  charged  with 
knowledge  of  the  contents  of  the  document  signed  by  him. 

[See  note  on  this  question  beginmng  on  page  716.] 


Parent  and  child  —  support  of  step- 
child —  liability.  ^ 

2.  A  husband  who  receives  into  his 
family  and  supports  his  wife's  child 
by  a  former  marriage  *  will  be  pre- 
sumed to  have  done  so  as  a  parent; 
and  where  such  is  the  case,  said  child 
is  not  liable  to  him  for  its  support. 
Rev.  Laws  1910,  §  4378. 

[See  20  R.  C.  L.  594.] 

Guardian  and  ward  —  grant  to  g^uard- 
ian  —  validity. 

3.  Courts  watch  with  great  jealousy 
transactions  of  guardians  with  their 
wards,  or  any  dealings  between  them 

Headnotes  by  Sharp,  J. 


affecting  the  estate  of  the  ward.  From 
the  confidential  relations  between 
them,  it  will  be  presumed  that  the 
ward  was  acting  under  the  influence 
of  the  guardian,  and  all  transactions 
between  them  prejudicially  affecting 
the  interests  of  the  ward  will  be  held 
to  be  constructively  fraudulent.  This 
presumption  extends  to  transactions 
between  them  after  the  guardianship 
has  ended,  but  where  the  influence  re- 
mains, and  the  control  and  dominion 
over  the  former  ward's  property  still 
continues. 

[See  12  R.  C.  L.  1169.] 
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—  dealings  between  —  equitable  rules. 

4.  The  equitable  rules  concerning 
dealings  between  guardian  and  ward 
are  very  stringent.  The  relation  is  so 
intimate,  the  dependence  so  complete, 
the  influence  so  great,  that  any  trans- 
actions between  the  two  parties,  or  by 
the  guardian  alone,  through  which  the 
guardian  obtains  a  benefit,  entered  in- 
to while  the  relation  exists,  are  in  the 
highest  sense  suspicious;  the  pre- 
sumption against  them  is  so  strong 
that  it  is  hardly  possible  for  them  to 
be  sustained.  The  generar  doctrine  of 
equity  applies  to  the  parties  after  the 
legal  condition  of  guardianship  has  end- 
ed, and  as  long  as  the  dependence  on 
one  side  and  influence  on  the  other  pre- 
sumptively or  in  fact  continue.  This 
influence  is  presumed  to  last  while  the 
guardian's  functions  are  to  any  extent 
still  performed,  while  the  property  is 
still  at  all  under  his  control,  and  un- 
til the  accounts  have  been  finally  set- 
tled. Any  conveyance,  purchase,  sale, 
contract,  and  especially  gift,  by  which 
the  guardian  derives  a  benefit  at  the 
expense  of  the  former  ward,  made  aft- 
er the  termination  of  the  legal  rela- 
tion, but  while  the  influence  lasts,  is 
presumed  to  be  invalid  and  voidable. 
The  burden  rests  heavily  upon  the 
guardian  to  prove  all  the  circum- 
stances of  knowledge,  free  consent, 
good  faith,  absence  of  influence,  which 
alone  can  overcome  the  presumption. 

[See  12  R.  C.  L.  1169,  1170.] 

— conveyance  after  majority. 

5.  A  deed  by  an  illiterate  Creek 
freedwoman,  of  the  major  part  of  her 
allotment,  made  one  week  after  the 
discharge  of  her  legal  guardian,  to  her 
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stepfather  and  former  guardian,  and 
with  whom  she  at  the  time  resided,  and 
who  was  at  the  time  her  attorney  in 
fact  and  in  control  of  her  allotted 
lands,  in  consideration  of  her  support 
by  said  grantee  during  her  minority, 
it  not  appearing  that  she  was  advised 
of  her  legal  rights,  is  constructively 
fraudulent.  In  such  circumstances,  to 
bind  the  grantor,  it  must  appear  that 
she  acted  after  the  termination  of  her 
legal  disability,  with  deliberation  and 
with  full  knowledge  of  all  the  material 
facts  respecting  her  rights. 
[See  12  R.  C.  L.  1169,  1170.] 

Notice  —  of  record  —  purchaser* 

6.  A  purchaser  of  lands,  who  buys 
in  reliance  upon  the  record  title,  is 
chargeable  with  all  the  notice  brought 
to  him  by  the  records ;  and  if  the  rec- 
ord contains  matters  that  would  put 
a  person  of  ordinary  prudence  upon 
inquiry  into  the  nature  of  the  title  of 
the  grantor,  or  of  the  rights  and  equi- 
ties of  a  former  owner,  then  the  law 
charges  such  purchaser  with  all  the 
knowledge  an  inquiry  upon  his  part, 
prosecuted  with  reasonable  diligence, 
would  have  brought  home  to  him. 

[See  23  R.  C.  L.  194.] 

—  failure  to  inquire  —  effect. 

7.  Every  person  who  has  actual  no- 
tice of  circumstances  sufficient  to  put 
a  prudent  man  upon  inquiry  as  to  a  ^ 
particular  fact,  and  who  omits  to  make  * 
such  inquiry  with  reasonable  dili- 
gence, is  deemed  to  have  constructive 
notice  of  the  fact  itself.  Rev.  Laws 
1910,  S  2926. 

[See  20  R.  C.  L.  346  et  seq.] 


Error  to  the  District  Court  for  Creek  County  (Stanfield,  J.)  to  review 
a  judgment  in  favor  of  defendants  in  an  action  brought  to  cancel  a  purport- 
ed deed.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  George  James,  for  plaintiff  in 
error: 

Under  the  proved,  admitted,  and  un- 
disputed evidence  of  this  case,  under 
the  fiduciary  relations  existing  be- 
tween plaintiff  and  defendant  Tolon, 
the  deed  should  have  been  canceled. 

2  Pom.  Eq.  Jur.  3d  ed.  §§  955,  956, 
961;  21  Cyc.  105b;  McParland  v.  Lar- 
kin,  155  111.  84,  39  N.  E.  609;  Williams 
v.  Davison,  133  Mich.  344,  94  N.  W. 
1048;  Eberts  v.  Eberts,  55  Pa.  110; 
Gillett  V.  Wiley,  126  111.  310,  9  Am.  St-. 
Rep.  587,  19  N.  E.  287;  Berkmeyer  v. 
4  A.L.R.— 45. 


Kellerman,  32  Ohio  St.  239,  30  Am. 
Rep.  577;  Goodrick  v.  Harrison,  180 
Mo.  263,  32  S.  W.  661 ;  Garvin  v.  Wil- 
liams, 44  Mo.  465,  100  Am.  Dec.  314, 
50  Mo.  206. 

Tolon  cannot  be  permitted  to  charge 
plaintiff  for  her  keep,  and  therefore  no 
consideration  which  he  claims  to  have 
paid  for  the  land  can  be  allowed  him 
by  the  court,  he  having  received  her 
into  his  family  and  supported  her,  she 
being  his  stepchild. 

Fidelity  Trust  Co.  v.  Butler,  28  Ky. 
L.  Rep.  1268,  91  S.  W.  676;  Williams 
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V.  Davison,  133  Mich.  344,  94  N.  W. 
1048. 

Defendant  Dickson  had  actual  no- 
tice, constructive  notice,  and  knowl- 
edgie  of  sufficient  facts,  that  he  cannot 
escape  by  a  plea  of  bona  fide  purchase 
for  a  valuable  consideration  without 
notice. 

Hatfield  v.  Lotty,  48  Okla.  173,  149 
Pac.  1171;  Fisher  v.  Bush,  133  Ind. 
315,  32  N.  E.  924;  Merrart  v.  Allen,  139 
Ind.  644,  39  N.  E.  239 ;  Price  v.  Ward, 
26  Nev.  387,  69  Pac.  72 ;  Loser  v.  Plain- 
field  Sav.  Bank,  149  Iowa,  672,  31 
L.R.A.(N.S.)  1112,  128  N.  W.  1101;  39 
Cyc.  1762(D);  Pom.  Eq.  Jur.  3d  ed. 
§§  614,  625;  Wilkins  v.  Bevier,  43  Minn. 
213,  19  Am.  St.  Rep.  238,  45  N.  W. 
157;  League  v.  Snyder,  5  Tex.  Civ. 
App.  13,  23  S.  W.  825 ;  Glendenning  v. 
Bell,  70  Tex.  632,  8  S.  W.  324 ;  Peck  v. 
Bartelme,  220  lU.  199,  77  N.  E.  216; 
A.  R.  Beck  Lumber  Co.  v.  Rupp,  188  111. 
562,  80  Am.  St.  Rep.  190,  59  N.  E.  429 ; 
Tiffany,  Real  Prop.  §  479,  p.  1086. 

Messrs.  McDougal  &,  Lytle,  Charles 
A.  Dickson,  and  C.  W.  Holbrook  for 
defendants  in  error. 

Sharp,  J.,  delivered  the  opinion  of 
the  court: 

On  the  application  of  Clinton 
Tolon,  the  county  court  of  Okmul- 
gee county,  on  October  15, 1910,  ap- 
pointed said  Tolon  guardian  of  the 
persons  and  estates  of  his  step- 
children, Eliza  West,  Kizzie  West, 
and  George  West,  minors.  Said 
minors  were,  at  the  time  of  Tolon*s 
appointment,  according  to  the  recit- 
als of  his  petition,  aged,  respective- 
ly, fifteen,  thirteen,  and  ten  years, 
and  were  freedmen  citizens  of  the 
Creek  Nation,  each  possessed  of  an 
allotment  of  land.  Eliza,  whose  es- 
tate alone  is  involved  in  the  present 
action,  according  to  the  evidence, 
arrived  at  the  age  of  eighteen  years 
on  or  about  the  20th  day  of  Novem- ' 
ber,  1911.  On  February  6,  1912, 
said  guardian  made  his  final  re- 
port, showing  an  indebtedness  due 
him  from  the  estate  of  his  ward  in 
the  sum  of  $154.95,  and  at  the  same 
time  filed  in  the  county  court  a  final 
receipt  of  said  ward,  signed  and 
marked,  and  on  the  same  day  said 
court  made  and  entered  an  order 
approving  the  final  report,  and  dis- 
charged said  Tolon  as  guardian  of 
Eliza.    On  February  5th,  or  the  day 


prior  to  the  foregoing  transactions, 
said  Eliza  executed  a  power  of  at- 
torney to  said  Tolon,  authorizing 
him  to  lease  the  south  one  half  of 
the  north  one  half  of  section  13, 
township  15  north,  range  8  east,  for 
agricultural  purposes,  and  to  collect 
and  receipt  for  all  rentals  or  in- 
come arising  therefrom,  and  also  to 
make  and  execute  an  oil  lease  on 
said  land.  Said  power  of  attorney 
was  filed  for  record  in  the  office  of 
the  register  of  deeds  on  March  1, 
1912.  On  February  13,  1912,  Eliza 
gave  a  warranty  deed'  to  120  acres 
of  her  land  to  said  Tolon,  for  a  con- 
sideration, as  shown  by  the  deed, 
of  $1,500.  Said  deed  was  placed  of 
record  on  the  same  day  and  at  the 
same  hour  as  the  power  of  attorney 
previously  executed.  On  May  17th 
thereafter  said  Tolon,  in  his  own 
right  and  as  attorney  in  fact  for 
Eliza,  executed  to  J.  W.  Teter  and 
N.  T.  Gilbert  a  three-year  agricul- 
tural lease  on  the  120  acres  of  land 
included  in  Tolon's  deed,  the  term 
of  which  lease  was  to  begin  Janu- 
ary 1,  1913,  the  consideration  there- 
for being  $175;  and  in  addition  to 
which  the  lessees  agreed  to  put  in 
cultivation  as  much  as  15  acres  of 
new  land,  and  to  make  certain  re- 
pairs on  the  premises.  The  lease 
purports  to  be  the  joint  lease  of 
said  Tolon  and  Eliza,  and  was  filed 
for  record  on  May  18th  following 
its  execution.  On  February  13, 
1912,  and  on  the  same  day  that 
Eliza  gave  her  deed  to  Tolon,  she 
executed  to  A.  D.  Kennedy  a  mort- 
gage on  120  acres  of  her  land  for 
the  purported  consideration  of  $500, 
which  mortgage  was  filed  for  record 
on  the  day  following  its  execution. 
On  June  19,  1912,  Clinton  Tolon, 
joined  by  his  wife,  Lucy,  executed  a 
deed  to  the  lands  described  in  the 
deed  from  Eliza  to  Tolon,  to  Charles 
A.  Dickson  for  the  consideration  of 
$200,  which  deed  was  shortly  there- 
after placed  of  record.  Eliaa  lived 
with  her  mother  and  stepfather  ip- 
til  April,  1911,  when  her  niother, 
Nancy,  died.  Thereafter  she  con- 
tinued to  live  with  Tolon  until  No- 
vember, 1912,  when  she  married  one 
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Daniel.  While  she  had  attended 
school  for  a  short  time,  the  evi- 
dence is  convincing  that  she  was 
illiterate,  uneducated,  and  inexperi- 
enced in  business  affairs.  The  sev- 
eral instruments  executed  by  her 
were  each  signed  by  mark* 

Plaintiff's  action  is  for  a  cancel- 
ation of  her  purported  deed  to 
Tolon,  the  deed  of  Tolon  to  Dick- 
son, and  the  lease  made  by  Tolon 
to  Teter  and  Gilbert,  on  the  ground, 
as  stated  by  counsel :  "By  her  pe- 
tition herein  plaintiff  in  error  ad- 
mits the  execution  by  her  of  one 
deed  on  the  property  in  controversy, 
and  asks  that  the  same  be  canceled 
on  account  of  there  being  no  consid- 
eration, or  no  sufficient  consider- 
ation therefor,  under  the  existing 
fiduciary  relations  existing  between 
the  plaintiff  in  error  and  defendant 
Clinton  Tolon,  and  that  it  be  can- 
celed for  the  further  reason  that  it 
was  secured  by  false  representa- 
tions as  to  its  character,  and  is 
therefore  a  forgery  and  void  under 
§  2646,  Rev.  Laws  1910." 

While  there  is  some  conflict  in 
the  testimony,  particularly  as  to 
the  belief  of  Eliza  as  to  the  char- 
acter of  instrument  that  she  was 
called  upon  to  execute,  on  February 
6,  1912  (believing  it,  as  she  con- 
tends, to  be  an  oil  lease),  the  ma- 
terial facts  respecting  the  fiduciary 
relations  and  the  consideration  for 
the  deed  are  undisputed.  As  to 
the  consideration,  the  testimony  of 
Tolon  is  that  the  deed  was  taken  in 
settlement  of  an  account  owing  him 
by  Eliza  for  board  for  some  eight 
years  prior  to  the  time  he  was  ap- 
pointed guardian,  and  that  as  she 
did  not  get  sufficient  out  of  the 
mortgage  to  Kennedy  to  pay  him,  it 
was  agreed  that  she  would  deed  him 
the  land  subject  to  the  mortgage, 
which  he  was  to  take  care  of. 

Being  asked  on  cross-examina- 
tion concerning  the  transaction,  the 
following  testimony  was  adduced: 

Q.  How  much  did  she  owe  you 
for  keeping  her  and  taking  care  of 
her? 

A.  Well,  we  did  not  have  any  ar- 
rangement   over    it;    we    thought 
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probably  It  was  about  $600  or  $600, 
somew^here  along  there;  about  $75 
per  year. 

Q.  She  lived  there  with  you  and 
her  mother -all  of  this  time? 

A.  Yes,  sir. 

Q.  You  were  living  on  and  re- 
ceiving the  profits  from  her  moth- 
er's allotment? 

A.  Yes,  sir. 

Q.  You  sold  120  acres  of  her 
mother's  allotment,  her  surplus,  and 
spent  that  during  that  time,  didn't 
you? 

A.  Yes,  sir ;  I  did. 

Q.  That  money  which  was  de- 
rived from  the  sale  of  her  mother's 
surplus  allotment  was  used  by  her 
mother  and  by  you  in  buying  cloth- 
ing for  this  girl  and  keeiping  her, 
was  it  not? 

A.  A  portion  of  it  was. 

Q.  Her  mother  was  satisfied  and 
wanted  that  done,  did  she? 

A.  She  didn't  say  any  thing  about 
it. 

Q.  You  finally  sold  all  of  your  in- 
terest in  Eliza's  mother's  land,  and 
spent  it  all,  didn't  you? 

A:  Yes,  sir;  here  last  fall  I  did. 

Q.  Are  you  a  married  man  now? 

A.  Yes,  sir. 

Q.  Who  is  your  last  wife?  What 
is  her  name? 

A.  Lucy  West. 

Q.  What  relation  is  she  to  this 
girl? 

A.  First  cousin. 

Q.  How  old  was  she  when  you 
married  her? 

A.  A  little  over  sixteen. 

Q.  Did  she  have  an  allotment  of 
land? 

A.  Yes,  sir. 

Q.  This  is  all  you  ever  paid  for 
this  land,  just  for  her  board  and 
keeping  her,  is  it? 

A.  Yes,  sir;  I  was  to  have  the 
deed  for  my  settlement. 

Q.  What  race  of  people  do  you 
belong  to? 

A.  Colored. 

On  account  of  the  $500  mortgage, 
it  seems  that  either  Eliza  or  her 
stepfather  received,  after  deduct- 
ing commissions,  taxes,  abstract 
fees,    inspection    fees,    and    other 
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charges,  $376.44.  Eliza's  testimony 
is  that  she  did  not  receive  any  por- 
tion of  this  money,  but  that  her 
stepfather,  guardian,  and  attorney 
in  fact  got  it.  This  Tolon  denies, 
and  says  that  the  money  was  paid 
to  Eliza.  The  testimony  of  the  loan 
agent  showed  thaf  the  120  acres  of 
land  in  controversy  was  reasonably 
worth  from  $1,400  to  $1,500.  There 
is  testimony  tending  to  show  that 
Eliza,  while  living  with  her  step- 
father, worked  about  the  house  and 
in  the  fields. 

Section  4378,  Rev.  Laws  1910, 
provides  that  "a  husband  is  not 
bound,  to  maintain  his  wife's  chil- 
dren by  a  former  husband;  but  if 
he  receives  them  into  his  family  and 
supports  them,  it  is  presumed  that 
he  does  so  as  a  parent,  and  where 
such  is  the  case,  they  are  not  liable 
to  him  for  their  support,  nor  he  to 
them  for  their  services." 

In  Barker  v.  Barker,  25  Okla.  48, 
26  L.R.A.(N.Su)  909,  105  Pac.  347, 
we  held  that  a  stepfather  is  neither 
entitled  to  the  custody  or  the  earn- 
ings of  the  childreh  of  his  wife  by 
a  former  husband,  and  that  there  is 
no  reciprocal  obligation  to  main- 
tain them ;  but, 
child— sapport  where  he  does  ad- 
«'^*Jf»J|*"*"       mit  them    into  his 

family  and  assumes 
the  relationship  of  parent,  the  re- 
ciprocal rights,  obligations,  and 
duties  of  parent  and  child  attach, 
and  continue  as  long  as  that  rela- 
tionship exists.' 

While  equity  does  not  deny  the 
possibility  of  valid  transactions  be- 
tween parties,  where  a  fiduciary  re- 
lationship exists,  yet,  becalise  every 
such  relation  implies  a  condition  of 
superiority  held  by  one  of  the  par- 
ties over  the  other,  in  every  trans- 
action between  them  by  which  the 
superior  party  obtains  a  possible 
benefit,  equity  raises  a  presumption 

against  its  validity, 
ward— fcran?  to     &nd  casts  upon  that 

party  the  burden  of 
proving  affirmative- 
ly his  compliance  with  equitable 
requisites,  and  of  thereby  over- 
coming the  presumption.  The  broad 


validity. 


principle  on  which  the  court  acts  in 
cases  of  this  description  is  that 
wherever  there  exists  such  a  confi- 
dence, of  whatever  character  that 
confidence  may  be,  as  enables  the 
person  in  which  confidence  or  trust 
is  reposed  to  exert  influence  over 
the  person  trusting  hjm,  the  court 
will  not  allow  any  transaction  be- 
tween the  parties  to  stand,  unless 
there  has  been  the  fullest  and  fair- 
est explanation  and  communica- 
tion of  every  particular  resting  in 
the  breast  of  the  one  who  seeks  to 
establish  a  contract  with  the  per- 
son so  trusting  him.  Whenever  two 
persons  stand  in  such  a  relation 
that,  while  it  continues,  confidence 
is  necessarily  reposed  by  one,  and 
the  influence  which  naturally  grows 
out  of  that  confidence  is  possessed 
by  the  other,  and  this  confidence  is 
abused,  or  the  influence  exerted  to 
obtain  an  advantage  at  the  expense 
of  the  confiding  party,  the  person  so 
availing  himself  of  his  position  will 
not  be  permitted  to  retain  the  ad- 
vantage, although  the  transaction 
could  not  have  been  impeached  if 
no  such  confidential  relation  had  ex- 
isted. Tate  V.  Williamson,  L.  R.  1 
Eq.  536,  14  L.  T.  N.  S.  163,  14 
Week.  Rep.  449;  Tate  v.  William- 
son, L.  R.  2  Ch.  55,  60,  15  L.  T.  N. 
S.  549,  15  Week.  Rep.  321 ;  Rhodes 
V.  Bate,  L.  R.  1  Ch.  252,  257,  35  L. 
J.  Ch.  N.  S.  267,  12  Jur.  N.  S.  178, 
13  L.  T.  N.  S.  778,  14  Week.  Rep. 
292.  The  principle  announced  and 
its  effect  upon  the  rights  and  liabil- 
ities of  the  parties  thereto  extends 
to  transactions  between  a  trustee 
and  a  beneficiary,  principal  and 
agent,  attorney  and  client,  guardian 
and  ward,  parent  and  child,  as  well 
as  to  other  relations.  Of  transac- 
tions between  a  guardian  and  his 
ward,  it  is  said  in  2  Pomeroy's  Equi- 
ty Jurisprudence,  §  961 :  "The  equi- 
table rules  concerning  dealings  be- 
tween guardian  and  ward  are  very 
stringent.  The  relation  is  so  inti- 
mate, the  dependence  so  complete, 
the  influence  so  great,  that  any 
transactions  between  the  two  par- 
ties, or  by  the  guardian  alone, 
through   which    the   guardian    ob- 
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tains  a  benefit,  entered  into  while 
the  relation  exists,  are  in  the  high- 
est degree  suspicious ;  the  presump- 
.ii*.ii.«.  tion   against    them 

between-  IS   SO   StrOUg  that  it 

e«.lt»Me  rule..      -^      j^^^jy      p^ggible 

for  them  to  be  sustained.  .  .  . 
The  general  doctrine  of  equity  ap- 
plies to  the  parties  after  the  legal 
condition  of  guardianship  has  end- 
ed, and  as  long  as  the  dependence 
on  one  side  and  influence  on  the 
other  presumptively  or  in  fact  con- 
tinue. This  influence  is  presumed 
to  last  while  the  guardian's  func- 
tions are  to  any  extent  still  per- 
formed, while  the  property  is  still  at 
all  under  his  control,  and  until  the 
accounts  have  been  finally  settled. 
It  follows,  therefore,  that  any  con- 
veyance, purchase,  sale,  contract, 
and  especially  gift,  by  which  the 
guardian  derives  a  benefit,  made 
after  the  termination  of  the  legal 
relation,  but  while  the  influence 
lasts,  is  presumed  to  be  invalid  and 
voidable.  The  burden  rests  heavily 
upon  the  guardian  to  prove  all  the 
circuDMtances  of  knowledge,  *  free 
consent,  good  faith,  absence  of  in- 
fluence, which  alone  can  overcome 
the  presumption." 

In  the  following  section,  speaking 
to  the  relationship  between  parent 
and  child,  the  author  says:  "The 
transaction  may  be  one  of  bounty 
from  the  child  to  the  parent,  soon 
after  the  child  has  attained  twenty- 
one.  In  such  cases  the  court  views 
the  transaction  with  jealousy,  and 
anxiously  interposes  its  protection 
to  guard  the  child  from  the  exercise 
of  parental  influence.  The  law  on 
this  subject  is  well  settled.  A  child 
makes  a  gift  to  a  parent,  and  such 
gift  is  good  if  it  is  not  attended  by 
parental  influence.  A  child  is  pre- 
sumed to  be  under  the  exercise  of 
parental  influence  as  long  as  the 
dominion  of  the  parent  lasts. 
Whilst  that  dominion  lasts  it  lies  on 
the  parent  maintaining  the  gift,  to 
disprove  the  exercise  of  parental  in- 
fluence by  showing  that  the  child, 
had  independent  advice,  or  in  some 
other  way.  When  the  parental  in- 
fluence is  disproved,  or  that  influ- 
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ence  has  ceased,  a  gift  from  the 
child  stands  on  the  same  footing  as 
any  other  gift,  and  the  question  to 
be  determined  is,  whether  there  was 
a  deliberate,  unbiased  intention  on 
the  part  of  the  child  to  give  to  the 
parent.^ " 

We  mention  the  relation  of 
guardian  and  ward  and  parent  and 
child  together,  for  the  reason  that 
here  both  existed ;  indeed,  more  than 
that,  the  relation  of  principal  and 
agent  had  also  attached. 

The  same  rule  is  announced  in 
Story's  Equity  Jurisprudence,  2d 
ed.  §  317,  where  it  is  said,  referring 
to  the  relation  of  guardian  and 
ward :  "In  this  most  important  and 
delicate  of  trusts  the  same  princi- 
ples prevail,  and  with  a  larger  and 
more  comprehensive  efficiency.  It 
is  obvious  that,  during  the  existence 
of  the  guardianship,  the  transac- 
tions of  the  guardian  cannot  be 
binding  upon  the  ward  if  they  are 
of  any  disadvantage  to  him;  and 
indeed,  the  relative  situation  of  the 
parties  imposed  a  general  inability 
to  deal  with  each  other.  But  courts 
of  equity  proceed  yet  further  in 
cases  of  this  sort.  They  'will  not 
permit  transactions  between  guard- 
ians and  wards  to  stand,  even  when 
they  haye  occurred  after  the  minor- 
ity has  ceased  and  the  relation  be- 
come thereby  actually  ended,  if  the 
intermediate  period  be  short,  unless 
the  circumstances  demonstrate,  in 
the  highest  sense  of  the  term,  the 
fullest  deliberation  on  the  part  of 
the  ward,  and  the  most  abundant 
good  faith  (uberrima  fides)  on  the 
part  of  the  guardian.  For  in  all 
such  cases  the  relation  is  still  con- 
sidered as  having  an  undue  influ- 
ence upon  the  mind  of  the  ward, 
and  as  virtually  subsisting,  espe- 
cially if  all  the  duties  attached  to 
the  situation  have  not  ceased,  as  if 
the  accounts  between  the  parties 
have  not  been  fully  settled,  or  if  the 
estate  still  remains  in  some  sort 
under  the  control  of  the  guardian." 

As  said  by  Lord  Hardwicke,  in 
Hylton  V.  Hylton,  2  Ves.  Sr.  548, 
28  Eng.  Reprint,  349:  "Where  a 
man  acts  as  guardian  or  trustee  in 
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nature  of  a  guardian  for  an  infant, 
the  court  is  extremely  watchful  to 
prevent  that  person's  taking  any 
advantage  innnediately  upon  his 
ward  .  .  .  coming  of  age,  and  at 
the  time  of  settling  accounts  or  de- 
livering up  the  trust,  because  an 
undue  advantage  may  be  taken.  It 
would  give  an  opportunity,  either 
by  flattery  or  force,  by  good  usage 
unfairly  meant,  or  by  bad  usage 
imposed,  to  take  such  advantage." 

In  even  more  emphatic  language, 
Lord  Eldon  expressed  himself  in 
Hatch  V.  Hatch,  9  Ves.  Jr.  297,  32 
Eng.  Reprint,  617, 1  Smith,  226.  By 
Lord  Chancellor  Manners,  in  the 
High  Court  of  Chancery  in  Ireland, 
it  was  said  in  Dawson  v.  Massey,  1 
Ball  &  B.  219,  232:  "Generally 
speaking,  there  are  no  transactions 
in  a  man's  life  that  ought  in  this 
court  to  be  more  scrupulously,  or 
with  more  jealousy,  examined,  than 
those  which  occur  recently  after  he 
attains  the  age  of  twenty-one,  af- 
fecting his  real  property;  antece- 
dent to  that  period  his  infancy  is  his 
protection,  his  disabilities  are  his 
security;  but  instantly  after  he  at- 
tains the  age  of  twenty-one,  as  if  he 
had  acquired  all  the  prudence  and 
experience  necessary  to  the  man- 
agement or  disposal  of  his  property, 
with  the  possession  are  given  the 
absolute  control  and  dominion  over 
his  estates.  At  law  all  his  acts  are 
binding,  all  his  deeds  are  valid,  un- 
less upon  some  distinct  case  of 
fraud,  they  can  be  impeached;  but 
it  is  not  so  in  this  court:  those  re- 
lations of  guardian  and  ward,  prin- 
cipal and  agent,  trustee  and  cestui 
que  trust,  which  are  little  regarded 
in  a  court  of  law,  are  in  this  court 
decisive  against  the  validity  of  a 
transaction  which,  between  strang- 
ers, could  not  be  impeached." 

To  the  same  effect  are  the  deci- 
sions of  the  courts  of  this  country, 
to  a  few  of  which  we  call  attention. 
In  McParland  v.  Larkin,  155  111. 
84,  39  N.  E.  609,  a  deed  was  made 
by  a  female  ward,  practically  with- 
out knowledge  or  experience  in 
business  affairs,  a  few  days  after 
attaining  her  majority,  and  before 


her  guardian  had  made  his  final  re- 
port, to  the  guardian's  wife,  who 
was  her  elder  sister,  and  with 
whom  she  was  living,  and  it  was 
said,  quoting  from  Schouler,  on 
Domestic  Relations,  §  389:  "But 
such  transactions  are  always  to  be 
regarded  with  suspicion;  and 
where  the  influence  still  continues, 
as,  if  the  ward  be  a  female  or  a 
person  of  weak  understanding,  and 
the  guardian  continues  to  control 
the  property  or  to  furnish  a  home, 
the  court  is  strongly  disposed  to  set 
aside  the  bargain  altogether." 

,In  that  case  the  peculiar  inter- 
ests of  the  guardian  were  opposed 
to  that  of  the  ward.  His  wife  then 
owned  the  other  two  thirds  of  the 
realty  in  question,  and  by  the  deed 
was  acquiring  the  one  third  belong- 
ing to  the  ward.  The  latter  was  in- 
duced to  execute  the  deed  prepared 
by  her  guardian  for  her  signature, 
for  an  inadequate  consideration, 
greatly  less  than  the  real  value  of 
her  interest,  unless  there  was  taken 
into  -consideration  her  prior  sup- 
port and  maintenance  in  her  sis- 
ter's family.  Note  the  language  of 
the  court:  "It  is  not  necessary,  in 
such  cases,  that  actual  and  inten- 
tional fraud  be  established.  It  is 
sufficient,  when  the  parties  sustain 
the  relation  of  guardian  and  ward, 
that  the  former  has  gained  some  ad- 
vantage by  the  transaction  with  his 
ward,  to  throw  the  burden  of  prov- 
ing good  faith  and  absence  of  in- 
fluence, and  of  knowledge  and  free 
consent  of  the  ward,  upon  the 
guardian." 

In  Gillett  v.  Wiley,  126  Dl.  310,  9 
Am.  St.  Rep.  587,  19  N.  E.  287, 
where  the  guardian  procured  his 
ward,  after  the  latter  (a  young 
man)  had  attained  his  majority, to 
sign  a  receipt  in  full  of  all  money  , 
which  came  into  his  hands  as 
guardian,  the  ward  not  reading  the 
paper  or  acquainting  himself  with 
its  contents,  but  relying  solely  on 
the  statement  of  his  guardian  as  to 
its  character  and  import,  it  was 
held  that  the  transaction  was  void, 
and  even  as  against  the  surety  upon 
such    guardian's    bond,    who    had 
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taken  a  mortgage  on  the  latter's 
land  as  indemnity  against  loss  as 
surety.  It  was  said:  "Ordinarily, 
one  having  the  means  of  informa- 
tion as  to  the  contents  of  a  paper 
executed  by  him  will  ...  be 
held  to  have  known  the  contents, 
and  will  not  be  permitted  to  assert 
his  ignorance  of  its  contents  to 
avoid  responsibility  according  to  its 
real  import.  Here,  however,  the 
signing  of  this  receipt  was  the  will 
and  act  of  the  guardian,  rather 
than  that  of  appellee.  Courts  will 
watch  settlements  of  guardians  with, 
their  wards,  or  any  act  or- transac- 
tion between  them  affecting  the 
estate  of  the  ward,  with  great 
jealousy.  From  the  confidential  re- 
lation between  the  parties,  it  will  be 
presumed  that  the  ward  was  acting 
under  the  influence  of  the  guardian, 
and  all  transactions  between  them, 
prejudicially  affecting  the  interests 
of  the  ward,  will  be  held  to  be  con- 
structively fraudulent." 

Transactions  between  guardian 
and  ward  are  learnedly  discussed  in 
Garvin  v.  Williams,  44  Mo.  465,  100 
Am.  Dec.  314,  id.  50  Mo.  206,  where, 
in  the  latter  opinion,  it  is  said: 
"When  a  ward  has  but  recently  ar- 
rived at  age,  any  acts  of  his  confer- 
ring an  advantage  or  bounty  upon 
his  late  guardian  excite  the  strong- 
est suspicions,  and  are  viewed  by  the 
coarts  with  an  almost  invincible 
jeak>usy.  They  are  considered  as 
constructively  fraudulent  on  ac- 
count of  the  confidential  relations 
existing  between  the  parties.  They 
are  withdrawn  from  the  operation 
of  the  ordinary  rules  of  evidence, 
and  the  burden  is  devolved  on  the 
beneficiary  of  showing  that  the 
gift  .  .  .  was  fair  and  con- 
scientious and  beyond  the  reach  of 
suspicion.  A  rule  of  public  policy 
and  pure  morals  lies  at  the  founda- 
tion of  this  principle  and  demands 
its  stringent  enforcement.  Anyone 
occupying  a  fiduciary  relation  so 
recently  that  the  influence  is  pre- 
sumed to  still  exist  cannot  avail 
himself  of  a  bounty  from  his  late 
ward,  or  other  person  holding  the 
relation,  unless  there  is  clear  and 
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distinct  evidence  that  the  influence 
has  determined,  and  that  the  donor 
acted  in  a  manner  perfectly  free, 
independent,  and  unbiased.  And 
the  beneficiary  must  in  all  instances 
furnish  this  evidence.  That  is  not 
easily  attainable,  I  am  aware,  and 
therefore  learned  judges  have  said 
that  it  is  almost  impossible  to  make 
this  proof." 

In  Williams  v.  Davison,  133  Mich. 
344,  94  N.  W.  1048,  it  is  said: 
"The  rule  is  elementary  that,  even 
after  the  ward  attains  majority 
and  the  guardian's  accounts  have 
been  settled,  while  the  disability  of 
infancy  has  been  removed,  that 
arising  from  the  trust  relation  is 
but  slightly  diminished,  and  con- 
tracts between  the  guardian  and 
ward  are  scrutinized  with  the  ut- 
most care  and  caution;  and,  if  the 
guardian  derives  a  benefit  or  the 
ward  suffers  a  loss  by  the  transac- 
tion, it  will  not  be  sustained  if  the 
court  is  convinced  that  there  is 
lacking  the  element  of  the  utmost 
fairness  and  good  faith." 

A  number  of  English  authorities 
are  reviewed  in  Berkmeyer  v.  Kel- 
lerman,  32  Ohio  St.  239,  30  Am. 
Rep.  577,  where  it  was  held  that  a 
conveyance  by  a  minor,  on  the  date 
he  came  of  age,  of  all  his  real  es- 
tate to  a  person  occupying  the  re- 
lations of  parent  and  guardian  of 
such  minor,  in  execution  of  a  settle- 
ment made  for  such  minor  by  others 
not  authorized  to  bind  him,  and 
while  he  was  still  under  his  influ- 
ence and  control,  and  not  advised  of 
his  rights,  was  not  binding,  and 
could  only  be  upheld  in  a  court  of 
equity  by  clear  proof  that,  under  all 
the  circumstances,  it  was  just  and 
equitable,  and  that  the  burden  was 
on  the  claimant  to  show  the  utmost 
good  faith. 

Section  2034  of  the  Kentucky 
Statutes  of  1903  provides  that  no 
disbursements  should  be  allowed 
the  guardian  for  the  maintenance 
and  education  of  the  ward  beyond 
the  income  of  the  estate,  except  in 
the  following  cases,  unless  author- 
ized by  the  deed  or  will  under  which 
the  estate  is   derived:     (1)  When 
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the  ward  if  of  such  tender  years  or 
infirm  health  that  he  cannot  be 
bound  out  as  an  apprentice,  or  no 
suitable  person  will  take  him  as 
such;  (2)  when  it  is  best  for  the 
ward  that  the  principal  of  his  per- 
sonal estate  shall  be  applied  for  his 
board  and  tuition,  and  the  court, 
upon  the  settlement  of  his  accounts, 
shall  deem  such  application  to  have 
been  judicious  and  properly  made. 
But  neither  the  ward  nor  any  of  his 
real  estate  shall  be  liable  for  any 
such  disbursements.  In  giving  con- 
sideration and  effect  to  this  statute, 
it  was  said  in  Fidelity  Trust  Co.  v. 
Butler,  28  Ky.  L.  Rep.  1268,  91  S. 
W.  676 :  "Where,  after  arriving  at 
his  majority,  a  ward  executed  a 
mortgage  on  his  real  estate  to  reim- 
burse his  guardian  for  moneys  ex- 
pended by  the  latter  during  the 
guardianship  in  excess  of  the  in- 
come of  the  estate,  though  for  the 
benefit  of  the  ward,  the  execution  of 
such  mortgage  did  not  constitute  a 
ratification  of  the  expenditures  by 
the  guardian,  it  appearing  that  the 
ward  acted  entirely  on  his  guard- 
ian's advice  in  making  the  mort- 
gage, and  without  any  knowledge 
of  his  rights  under  the  express  pro- 
visions of  [the  statute]  exempting 
his  real  estate  from  liability  for 
such  expenditures." 

Here,  confessedly,  no  valid  con- 
sideration was  received  by  the 
former  ward  for  her  land.  Under 
the  statute,  having  been  accepted 
into  her  stepfather's  family  as  a 
member  thereof,  Eliza  was  not 
liable  to  him  for  her  support.  See 
rule  14  of  this  court  (47  Okla. 
XVL),  governing  the  procedure  in 
probate  matters  in  the  county 
courts  and  other  courts  of  the  state. 
Aside  from  this,  or  rather  in  addi- 
tion thereto,  so  far  as  disclosed  by 
the  record,  Tolon,  while  guardian, 
made  no  claim  whatever  on  account 
of  the  care  and  support  of  his  step- 
child, and  we  are  irresistibly 
forced  to  the  conclusion  that  the 
claim  afterwards  made  was  a  mere 
pretext  on  the  part  of  Tolon,  in  an 
effort  to  support  his  title.  But 
whether  so  or  not,  it  affords  no  con- 


sideration for  the  deed.  Other  au- 
thorities discussing  the  subject  of 
contracts  between  parties  standing 
in  a  fiduciary  relation  are  Gidney  v. 
Chappell,  26  Okla.  737,  110  Pac. 
1100;  Burton  v.  Compton,  50  OWa. 
365,  150  Pac.  1080;  Malone  v. 
Kelley,  54  Ala.  532;  Eberts  v. 
Eberts,  55  Pa.  110;  Willey  v.  Tin- 
dal,  5  Del.  Ch.  194;  Waldstein  v. 
Barnett,  112  Ark.  141,  165  S.  W. 
459 ;  Wright  v.  Arnold,  14  B.  Mon. 
638,  61  Am.  Dec.  172;  Sullivan  v. 
Blackwell,  28  Miss.  737. 

That  the  influence  arising  from 
the  relationship  of  the  parties  had 
not  terminated,  but,  on  the  other 
hand,  continued,  is  abundantly  es- 
tablished. Eliza  continued  to  live 
with  her  guardian  after  attaining 
her  majority,  and  after  his  dis- 
charge as  guardian ;  on  the  very  day 
preceding  the  making  of  his  final 
report,  Tolon  took  from  his  ward  a 
power  of  attorney,  thereby  continu- 
ing his  control  of  her  property,  or 
at  least  of  that  involved  in  the  case 
at  bar;  and  thereafter  acted  under 
said  authority.  In  the  making  of 
the  mortgage  to  Kennedy,  as  in  all 
other  transactions,  Tolon  was  the 
controlling,  the  dominating  force. 
That  Eliza  had  other  or  indepen- 
dent advice  in  her  affairs  does  not 
appear.  That  she  was  informed 
that  her  stepfather  legally  had  no 
claim  upon  her  for  her  board,  and 
hence  that  she  owed  him  nothing, 
is  not  established,  and  the  fair  in- 
ference is  that  she  was  led  to  be- 
lieve she  was  liable  to  him  on  such 
account,  and  for  that  reason  gave 
the  deed,  assuming,  as  claimed  by 
Tolon,  that  she  knew  the  real  na- 
ture of  the  instrument  signed  by 
her.  The  transaction,  viewed  from 
the  standpoint  of  the  defendant 
Tolon,  is  nothing  more  or  less  than 
a  gift  from  a  ward,  but  recently  ar- 
rived at  age,  to  a  former  guardian, 
made  shortly  following  the  guard- 
ian's discharge;  for  we  have  seen 
there  was  no  consideration  suflS- 
cient  in  law  to  support  the  deed.  In 
addition  to  the  late  relationship,  a 
new  one,  i.  e.,  tliat  of  principal  and 
agent,  had  in  effect  been  substitut- 
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ed,  and  during  all  of  said  times  the 
domestic  relation  of  stepfather  and 
stepchild,  with  its  reciprocal  statu- 
tory duties  and  liabilities,  continued. 
To  permit  the  deed  from  Eliza  to 
Tolon  to  stand,  unless  the  rights  of 
innocent     purchasers     intervened, 

would     be     a     re- 

iJterSSSrS;.     proach    to  a  court 

of  equity,  charged 
with  a  high  sense  of  responsibility 
to  an  illiterate  and  uneducated 
child,  under,  at  the  time,  as  we 
think  the  evidence  shows,  the  com- 
plete dominion  and  control  of  her 
stepfather.  Few  cases  could  pre- 
sent greater  equities,  considered 
apart  even  from  the  question  of 
actual  fraud.  We  confess  an 
aversion  toward  the  conduct  exhib- 
ited by  the  guardian  in  this  case. 
Instead  of  acting  as  her  protector, 
the  guardian,  by  virtue  of  his  many 
relations,  availed  himself  of  his  po- 
sition to  rob  of  her  possessions  an 
illiterate  orphan,  his  ward  and  step- 
child, and  to  whom  he  stood  in  loco 
parentis.  Insensible  of  its  duty 
must  be  the  court  that  would  per- 
mit such  transaction  to  stand,  un- 
less by  reason  of  the  rights  of  third 
persons,  innocently  obtained.  To 
the  ignorant,  unlettered  orphan 
children  of  this  state,  of  whatever 
race,  courts  of  eijuity  offer  an 
asylum  of  refuge  against  such  de- 
spoilers. 

What,  then,  is  the  position  of 
Charles  A.  Dickson,  Tolon's  vendee? 
In  his  answer  he  says  that  he  pur- 
chased the  lands  in  good  faith,  for 
a  valuable  consideration,  without 
notice  of  any  right  or  claim  on  the 
part  of  the  plaintiff.  From  the  evi- 
dence we  find  that  on  February  5, 
19J2,  Eliza  executed  to  her  step- 
father and  then  legal  guardian,  a 
power  of  attorney  to  lease  160 
acres  of  her  land  for  agricultural 
and  other  purposes,  and  to  erect  im- 
provements thereon, — in  short,  to 
do  everything  requisite  and  neces- 
sary to  be  done  in  the  premises,  as 
fully  as  she  could  do  in  person.  On 
the  13th  day  of  February  following, 
by  warranty  deed  Eliza  conveyed  to 
Tolon  120  acres  of  her  land,  sub- 
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ject  to  a  certain  mortgage  of  even 
date  therewith  to  A.  D.  Kennedy 
for  $500.  Both  this  deed  and  the 
power  of  attorney  were  filed  for  rec- 
ord in  the  office  of  the  register  of 
deeds  at  9  o'clock  A.  M.,  March  1, 
1912;  the  Kennedy  mortgage  on 
February  14th  of  said  year.  On 
May  17,  1912,  Tolon,  both  in  his 
own  right,  and  as  attorney  in  fact 
for  Eliza,  made  to  Teter  and  Gil- 
bert a  three-year  lease  on  said  120 
acres  of  land,  beginning  January  1, 
1913.  This  lease  is  in  part  as  fol- 
lows: 

This  agreement  made  and  en- 
tered into  this  17th  day  of  May, 
1912,  by  and  between  Clinton  Tolon 
for  himself  and  Eliza  West,  by 
Clinton  Tolon,  attorney  of  Beggs, 
Oklahoma,  parties  of  the  first  part, 
and  J.  W.  Teter  and  N.  T.  Gilbert, 
of  Bristow,  Oklahoma,  parties  of  the 
second  part,  witnessetJa,  that  in  con- 
sideration of  the  covenants  and 
agreements  thereinafter  made,  the 
parties  of  the  first  part  have  let, 
leased  and  demised,  and  do  by  these 
presents,  let,  lease  and  demise. 
.  .  .  The  said  parties  of  the  sec- 
ond part,  for  the  use  of  said  land, 
agree  to  pay  to  the  parties  of  the 
first  part  as  rent  ($175)  one  hun- 
dred and  seventy-five  and  "^^/loo 
dollars  during  the  term  of  this  con- 
tract, payable  as  follows:  All  paid 
upon  the  execution  of  this  contract, 
receipt  of  which  is  hereby  acknowl- 
edged. The  second  parties  agree  to 
put  in  cultivation,  in  addition  to 
the  land  now  in  cultivation  on  said 
place,  as  much  as  15  acres  of  land. 
.*  .  .  The  parties  of  the  first  part 
agree  that  during  the  term  of  this 
contract  to  put,  keep  and  protect 
the  said  second  parties,  their  heirs 
or  assigns,  in  quiet  and  peaceable 
possession  of  the  above-described 
land. 

Signed  by  first  parties 

Clinton  Tolon. 
Eliza  West. 
By  Clinton  Tolon,  Atty. 

The  notary's  certificate  attached 
thereto  recites  that  Tolon  appeared 
personally  before   the  notary,  and 
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for  himself  and  as  attorney  for 
Eliza  West,  acknowledged  his  exe- 
cution of  said  lease  as  his  free  and 
voluntary  act  and  deed  for  the  use 
and  purposes  therein  set  forth. 
The  lease,  as  we  have  seen,  was  re- 
corded on  the  day  following  its  exe- 
cution. Of  it  Dickson  had  actual  as 
well  as  constructive  notic6.  By 
these  records  Dickson  was  charged 
Notice-  '^v^th     notice     that 

of  recvrd—  Tolon  Obtained  his 

pnrc.lta.er.  ^..^.j^^    j^    ^^^^    ^^    ^^^ 

lands  in  question,  from  Eliza,  and 
that  at  the  time  Eliza  executed  her 
deed  of  conveyance  Tolon  was  her 
agent  or  attorney  in  fact.  Dickson 
was  also  charged  with  knowledge 
of  the  contents  of  the  lease  of  May 
17th,  purporting  to  be  the  joint  act 
of  Tolon  and  Eliza;  the  latter  act- 
ing through  her  attorney  in  fact. 
This  lease  follows  strictly  the  grant 
of  authority  contained  in  the  power 
of  attorney,  and  obviously  was  made 
pursuant  to  it.  Section  2923,  Rev. 
Laws  1910,  provides  that  notice  is 
either  actual  or  constructive;  § 
2924,  that  actual  notice  consists  in 
express  information  of  a  fact ;  while 
§  2925  provides  that  constructive  no- 
tice is  notice  imputed  by  the  law  to 
a  person  not  having  actual  notice. 
By  §  2926  it  is  further  provided 
that  every  person  who  has  actual 
notice  of  circumstances  sufficient 
to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact,  and  who 
omits  to  make  such  inquiry  with 
reasonable  diligence,  is  deemed  to 
have  constructive  notice  of  the  fact 
itself.  It  is  a  general  rule,  inde- 
pendent of  statute,  that  where  such 
facts  or  circumstances  are  known  to 
a  person  in  relation  to  a  matter  in 
which  he  is  interested,  as  are  suffi- 
cient to  make  it  his  duty,  as  an  hon- 
est and  prudent  man,  to  inquire 
concerning  the  rights  of  other  per- 
sons  in    the    same 

r«'^iS^e*i?ect.      matter,      and     the 

course  of  mquiry 
thus  suggested  would,  if  followed 
with  due  diligence,  lead  to  a  discov- 
ery of  rights  in  conflict  with  his 
own,  that  he  will  be  held  chargeable 
with  notice  of  all  that  he  might  thus 


have  discovered,  and  will  not  be 
heard  to  say  that  he  did  not  actual- 
ly know  of  the  fact  or  claim  in  ques- 
tion. In  such  cases  means  of  knowl- 
edge, with  a  duty  of  usin^r  them, 
are  deemed  equivalent  to  knowledge 
itself;  and  passive  good  faith  will 
not  serve  to  excuse  wilful  ignor- 
ance. 21  Am.  &  Eng.  Enc.  Law, 
584.  The  methods  by  which  notice 
of  prior  equities  or  unrecorded  con- 
veyances may  be  given,  so  as  to 
affect  subsequent  purchasers,  are 
as  various  as  the  means  by  which 
knowledge  or  information  of  any 
fact  may  be  communicated,  er  by 
which  persons  may  be  led  to  believe 
in  the  existence  of  such  f^cts. 

Looking  to  the  situation  of  the 
parties,  we  find  that  Mr.  Dickson 
officed  with  C.  W.  Holbrook,  attor- 
ney for  Tolon  in  the  guardianship 
proceedings;  that  Holbrook  had  in- 
formed him  some  time  prior  to  his 
purchase  that  Tolon  was  "hard  up" 
and  wanted  to  sell  the  120  acres  of 
land  covered  by  the  Kennedy  mort- 
gage; that  Tolon  had  been  in  their 
office  on  a  number  of  occasions,  but 
that  Dickson  had  had  no  prior  deal- 
ings with  him;  that  at  one  time 
Dickson  told  Holbrook  '*that  if  there 
was  any  little  flyer  come  along,  I 
would  take  it ;"  and  that  thereafter 
Holbrook  mentioned  Tolon's  name, 
and  I  told  him  that  he  could  get  the 
land  cheap,  and  furnished  him  with 
information  in  regard  to  its  value, 
Dickson  does  not  claim  to  have  ever 
seen  the  land,  nor  does  it  appear 
that  he  made  any  examination  of 
the  title,  except  to  request  Hol- 
brook to  ascertain  in  respect  to 
transactions  of  record  since  the 
date  of  a  certain  abstract.  To  the 
final  receipt  of  Eliza  to  her  guard- 
ian, dated  January  30,  1912,  filed  in 
the  county  court  February  6th 
thereafter,  Dickson  was  a  witness, 
having  signed  his  name  to  Eliza's 
signature  by  mark,  in  two  places 
thereon.  While  the  acknowledg- 
ment of  the  notary  recites  that  this 
receipt  was  read  over  to  Eliza,  it  is 
not  shown  that  this  was  done  in  the 
presence  or  hearing  of  Dickson,  and 
from  his  testimony  it  appears  that 


»a  teats  of 
de«d— 'irltMesa 
to  slsinatiire. 


DANIEL 

{5S  Okla.  666, 

he  had  no  knowledge  of  the  con- 
tents of  said  receipt  or  release. 
While  there  are  a  few  authorities  to 
the  contrary,  the  decisions  general- 
ly are  to  the  effect  that  a  person 
who  signs  an  instrument  as  an  at- 
testing witness  is  not  charged  as  a 
matter  of  law  with   knowledge  of 

the  contents  of  the 
document  signed  by 
him,  but  that,  in 
order  to  charge  him  with  notice,  it 
must  appear  that  he  knew  what  the 
instrument  contained.  Welford  v. 
Beezely,  1  Ves.  Sr.  7,  27  Eng.  Re- 
print, 855;  Beckett  v.  Cordley,  1 
Bro.  Ch.  353,  28  Eng.  Reprint, 
1174;  Harding  v.  Crethom,  1  Esp. 
57,  5  Revised  Rep.  719;  Lapenta  v. 
Lettieri,  72  Conn.  377,  77  Am.  St. 
Rep.  315,  44  Atl.  730;  Vest  v. 
Michie,  31  Gratt.  149,  31  Am.  Rep. 
722.  Whether  Holbrook  was  agent 
for  Dickson,  and  whether  Dickson, 
though  not  chargeable  with  notice 
of  the  contents  of  the  release  of  the 
final  receipt,  was  chargeable  with 
notice  of  its  character,  it  is  unneces- 
sary to  determine,  for  from  facts 
within  his  knowledge  and  from  the 
records,  and  the  notice  imputed 
thereby,  it  is  obvious  that  Dickson 
was  put  upon  inquiry  concerning 
the  rights  of  Eliza,  and  that  if  the 
inquiry  suggested  had  been  made, 
it  would  readily  have  led  to  a  dis- 
covery of  the  nature  of  the  transac- 
tions between  Tolon  and  Eliza. 
Dickson  was  purchasing  land  worth 
between  $1,400  and  $1,500,  subject 
to  a  $500  mortgage,  for  $200.  The 
power  of  attorney  and  the  agricul- 
tural lease  disclosed  that  the  vendor 
of  the  deed  to  Tolon  had,  some  eight 
days  prior  to  making  her  convey- 
ance, named  her  subsequent  vendee 
as  her  attorney  in  fact;  that  in 
recognition  of  her  title  and  con- 
tinued right,  Tolon  executed  said 
lease  both  in  his  own  right  and  as 
attorney  in  fact  for  Eliza.  Such 
circumstance  alone  would  natural- 
ly provoke  the  inquiry  as  to  what 
right  in  the  demised  premises  did 
Eliza  then  have.  It  coald  not  be 
said  that  the  tenants  held  posses- 
sion other  than  in  subserviency  to 
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the  title  of  their  lessors.  Had  due 
diligence  been  exercised  in  making 
inquiiy  as  to  the  true  state  of  the 
title,  it  would  have  disclosed  the 
circumstances  under  which  the  deed 
to  Tolon  was^  made.  From  an  in- 
.  vestigation  it  would  have  been 
learned  without  difficulty  that  the 
deed  was  made  by  the  former  ward 
to  her  erstwhile  guardian,  one  week 
after  his  discharge,  and  while  she 
was  still  a  member  qf  his  family ; 
that  the  consideration  of  $1,500 
named  in  the  deed  was  not  paid,  and 
that  no  other  valid  consideration 
passed  between  the  parties.  In 
short,  it  would  have  disclosed  the 
entire  unconscionable  transaction, 
by  means  of  which  Eliza  was  de- 
prived of  the  record  title  to  her 
lands. 

•  Our  conclusions  find  strong  sup- 
port in  the  opinions  of  this  court. 
In  Cooper  v.  Flesner,  24  Okla.  47, 
23  L.R.A.(N.S.)  1180,  103  Pac. 
1016,  20  Ann.  Gas.  29,  it  was  said 
that  "the  words  'actual  notice'  do 
not  always  mean  in  law  what  in 
metaphysical  strictness  they  im- 
port. They  more  often  mean 
knowledge  of  facts  and  circum- 
stances sufficiently  pertinent  in 
character  to  enable  reasonably 
cautious  and  prudent  persons  to  in- 
vestigate and  ascertain  as  to  the 
ultimate  facts." 

And  further,  that  "one  who  pur- 
chases land  with  knowledge  of  such 
facts  as  would  put  a  prudent  man 
upon  inquiry,  which,  if  prosecuted 
with  ordinary  diligence,  would 
lead  to  actual  notice  of  rights 
claimed  adversely  to  his  vendor,  is 
guilty  of  bad  faith  if  he  neglects  to 
make  such  inquiry,  and  is  charge- 
able with  the  'actual  notice'  he 
would  have  received." 

This  case  was  cited  and  followed 
in  Russell  v.  Gerlach,  24  Okla.  556, 
103  Pac.  604 ;  Creek  Land  &  Improv. 
Co.  V.  Davis,  28  Okla.  579,  115  Pac. 
468;  Brooks  v.  Reynolds,  37  Okla. 
767,  132  Pac.  1091.  In  Hatfield  v. 
Lotty,  48  Okla.  173,  149  Pac.  1171, 
the  rule  is  thus  stated  by  Judge 
Brewer :  "He  claims  to  have  bought 
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upon  the  strength  of  the  record 
title,  and  without  any  actual  knowl- 
edge of  the  idiocy  of  the  original 
grantor;  but  it  must  be  admitted 
that  he  is  chargeable  with  all  the 
notice  that  is  brought  to  him  by  the 
record  upon  which  he  relies.  If  this 
record  is  such  and  contains  matter 
thiat  would  put  an  ordinarily  pru- 
dent purchaser  in  doubt  of,  and  up- 
on inquiry  into,  the  want  of  capac- 
ity of  his  grantor,  then  the  law  will 
charge  him  with  all  the  knowledge 
an  inquiry  upon  his  part,  prosecut- 
ed with  reasonable  diligence,  would 
have  brought  home  to  him/' 

Quoting  from  the  opinion  of  the 
Supreme  Court  in  Wood  v.  Carpen- 
ter, 101  U.  S.  141,  25  L.  ed.  809, 
the  learned  commissioner  says: 
** Whatever  is  notice  enough  to  ex- 
cite attention  and  put  the  party  on' 
his  guard  and  call  for  inquiry  is  no- 


tice of  everything  to  which  such  in- 
quiry might  have  led.  When  a  per- 
son has  sufficient  information  to 
lead  him  to  a  fact,  he  shall  be 
deemed  conversant  of  it." 

Notwithstanding  the  inquiry  sug- 
gested by  the  public  records  respect- 
ing the  particular  lands  about  to  be 
purchased  by  him,  it  does  not  ap- 
pear that  Mr.  Dickson,  though  a 
lawyer  of  ripe  experience,  made  any 
inquiry  whatever  concerning  the 
nature  of  the  title  of  Tolon,  or  the 
claim  of  Eliza. 

For  the  reasons  stated,  the  judg- 
ment of  the  trial  court  is  reversed, 
and  the  cause  remanded,  with  in- 
structions to  enter  judgment  for  the 
plaintiff. 

All  the  justices  concur. 

Petition  for  rehearing  denied 
May  28,  1916. 


ANNOTATION. 
Imputation  to  attesting  witness  of  notice  of  contents  of  instrument 


The  weight  of  authority  is  in  accord 
with  the  conclusion  reached  in  the 
reported  case  (Daniel  v.  TOLON,  ante, 
704) ,  that  one  who  signs  an  instrument 
as  an  attesting  witness  is  not  charge- 
able as  a  matter  of  law  with  notice  of 
the  contents  of  the  instrument.  La- 
penta  v.  Lettieri  (1899)  72  Conn.  377, 
77  Am.  St.  Rep.  315,  44  Atl.  730 ;  Vest 
v.  Michie  (1878)  31  Gratt.  (Va.)  149, 
31  Am.  Rep.  722;  Harding  v.  Crethorn 
(1793)  1  Esp.  (Eng.)  56,  5  Revised 
Rep.  719;  Welford  v.  Beezely  (1747) 
1  Ves.  Sr.  7,  27  Eng.  Reprint,  855; 
Sweeting  v.  Asplin  (1840)  7  Mees.  & 
W.  165,  151  Eng.  Reprint,  723,  1  Harr. 
&W.  6. 

In  Vest  V.  Michie  (1878)  31  Gratt. 
(Va.)  149,  31  Am.  Rep.  722,  where 
notice  to  a  subsequent  grantee  of 
property  of  a  prior  unrecorded  deed  of 
trust  to  secure  money  advanced  was 
held  not  proved  by  evidence  showing 
merely  that  the  subsequent  grantee 
was  one  of  the  subscribing  witnesses 
to  the  deed  of  trust,  the  court  said: 
"The  proof  relied  on  in  this  case  is 
that  the  appellant  was  a  subscribing 
witness  to  the  deed  of  trust  under  cir- 


cumstances which,  it  is  contended, 
show  that  he  was  apprised  of  the  ex- 
istence and  contents  of  the  deed  of 
trust.  Sugden  says  the  better  opinion 
is,  that  being  a  witness  to  the  execu- 
tion of  a  deed  will  not  of  itself  be  no- 
tice ;  for  a  witness  in  practice  is  not 
witness  to  the  contents  of  the  deed. 
2  Sugden,  Vend.  &  P.  bottom  p.  1060, 
top  563.  In  Welf  ord  v.  Beezely,  1  Ves. 
Sr.  7,  27  Eng.  Reprint,  855,  Lord  Chan- 
cellor Hardwicke  said:  1  do  not 
think  the  bare  attesting  a  deed  as  a 
witness  will  create  such  a  presumption 
of  his  knowledge  of  the  contents  as  to 
affect  him  with  any  fraud  therein; 
for  a  witness  is  only  to  authenticate  it, 
and  not  to  be  presumed  privy  to  the 
contents.'  Lord  Kenyon  held,  in  Hard- 
ing V.  Crethorn  (1793)  1  Esp.  (Eng.) 
56,. 5  Revised  Rep.  719,  that  the  mere 
subscribing  an  instrument  as  a  wit- 
ness should  not  bind  the  party  unless 
there  was  some  evidence  that  he  was 
acquainted  with  its  contents  at  the 
time.  The  only  case  I  have  found 
which  holds  a  different  doctrine  is 
Mocatta  v.  Murgatroyd  (1717)  1  P. 
Wms.  393,  24  Eng.  Reprint,  440,  and 
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the  editor  remarks  that  it  has  general- 
ly been  disapproved  of»  and  cites  au- 
thorities to  that  effect.    In  Beckett  v. 
Cordley  .  (1784)    1   Bro.   Ch.   353,  28 
Eng.  Reprint,  1174,  the  Lord  Chancel- 
lor, referring  to  it,  says:     1  do  not 
view  this  as  a  case  that  I  would  deter- 
mine in  the  same  manner;  for,'  he  re- 
marks,  'a  witness  in  practice  is  not 
privy  to  the  contents  of  the  deed.'    If 
it  were  proved  that  all  the  witnesses 
were  present. together  when  they  sev- 
erally subscribed  their  names  as  at- 
testinfiT  witnesses;  or  that  the  parties 
talked  over  the  subject-matter  of  the 
deeds  in  the  presence  of  Mr.  Vest;  or 
that  the  deeds  were  written  in  his 
presence,   and  instructions   given   to 
the  draughtsman  in  his  presence  and 
hearin^r;    or    that    the    blanks    were 
filled   up  by  one  of  the  subscribing 
witnesses    in    his    presence,    and    he 
heard      instructions     given     to     Mr. 
Quarles,  whose  name  he  should  insert 
as  trustee;  or  was  present  when  the 
instruction  was  given, — it  might  be 
inferred  therefrom  that  he  was  ap- 
prised of  the  character  of  the  instru- 
ment  he  was  called  on  to  witness. 
But  there  is  no  such  proof.    It  does 
not  appear  that  the  witnesses  were 
together  when  they  signed.     It  does 
not  appear  that  the  deeds  were  writ- 
ten in  the  presence  of  Mr.  Vest.    The 
presumption  is  rather  to  the  contrary : 
that  they  were  not  written  at  the  time 
they  were  executed,  but  had  been  writ- 
ten before,  and  blanks  left  to  be  filled 
when  the  parties  met  to  execute  them ; 
nor  does  it  appear  that  Mr.  Vest  was 
present  when   Mr.   Quarles   was   re- 
quested to  fill  the  blanks,  and  when  he 
filled  them  up.    All  we  can  say  is  that 
he  may  have  been  present,  and  that 
the  witnesses  may  have  been  together 
when  they  signed;  but  it  is  only  con- 
jecture.    It  may  have  been  so,  and 
it  may  not  have  been.    There  is  no 
proof  as  to  the  place  or  circumstances 
under  which  the  deeds  were  executed 
and  attested:  whether  it  was  at  a  pub- 
lic or  private  place;  whether  it  was  on 
a  private  or  public  occasion;  whether 
the  witnesses  were  convened  at  the 
place  for  the  purpose,  or  whether  they 
accidentally  dropped  in  and  were  re- 
quested to  witness  the  papers ;  wheth- 
er Mr.  Quarles  had  filled  up  the  blanks 


and  witnessed  both  papers  before  the 
other  two  witnesses  came  in, — his 
name  is  first  subscribed  to  both  pa- 
pers, whilst  Johnston's  is  subscribed 
before  Vest's  to  one,  and  after  Vest's 
to  the  other,  as  if  both  papers  had  been 
attested  by  Quarles,  and  Vest  and 
Johnston  were  then  called  in,  and  one 
of  them  was  handed  to  Vest  with  a  re- 
quest that  he  would  witness,  it,  which 
he  did,  and  then  gave  place  to  John- 
ston, and  he  subscribed  his  name,  and 
before  he  left  his  seat  the  other  paper 
was  handed  to  him  to  witness,  which 
he  did,  and  then  gave  place  to  Vest, 
who  witnessed  it  also,  or  vice  versa. 
This  all  might  have  been  done  in  two 
or  three  minutes  of  time,  without  a 
question  being  asked.  The  parties  re- 
questing their  attestation,  acknowledg- 
ing it  to  be  their  act  and  deed  as  they 
handed  the  papers  to  them,  respective- 
ly, for  their  attestation,  and  having 
performed  what  they  were  requested 
to  do,  the  said  Vest,  or  both  of  them, 
may  have  immediately  left  the  room 
without  a  word  being  said  as  to  the 
character  of  the  instruments  they  had 
attested.  It  is  not  pretended  that 
there  is  any  proof  that  it.^id  so  oc- 
cur. But  it  might  have  so  occurred, 
and  there  is  no  proof  that  it  did  not; 
and  it  is  not  incompatible  with  the 
office  of  the  witness,  which,  as  Lord 
Hardwicke  said,  is  only  to  authenticate 
the  instrument,  and  is  not  presumed 
to  be  privy  to  its  contents.  And  it  is 
not  unusual  in  practice,  for,  as  Lord 
Kenyon  said,  a  witness  in  practice  is 
not  privy  to  the  contents  of  a  deed." 

And  it  has  been  held  that  an  attest- 
ing witness  to  a  partnership  agree- 
ment, entered  into  to  perform  work 
for  the  witness,  was  not,  as  a  matter  of 
law,  chargeable  with  any  knowledge  of 
the  contents  of  the  paper.  Lapenta  v. 
Lettieri  (1899)  72  Conn.  377,  77  Am. 
St.  Rep.  315,  44  Atl.  780. 

And  in  Harding  v.  Crethorn  (1793) 
1  Esp.  (Eng.)  56,  5  Revised  Rep.  719, 
Lord  Kenyon  ruled  that  the  act  of  a 
lessor  in  merely  subscribing  as  a  wit- 
ness a  notice  by  his  lessee  to  an  under- 
lessee  to  pay  his  rent  to  the  original 
lessor  would  not  bind  the  latter  unless 
there  was  some  evidence  that  he  was 
acquainted  with  the  contents  at  the 
time;  as  one  might  subscribe  his  name 
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merely  as  an  instrumentary  attesta- 
tion without  any  knowledge  of  what  he 
had  so  attested. 

And  in  Welford  v.  Beezely  (1747) 
i  Ves.  Sr.  7,  27  Eng.  Reprint,  855, 
Lord  Chancellor  stated  that  he  did 
not  think  that  the  mere  fact  that  the 
bare  attesting  by  a  mother  of  marriage 
articles  of  her  daughter  would  cre- 
ate such  a  presumption  of  knowledge 
of  the  contents  as  to  affect  her  with 
any  fraud  therein,  since  a  witness  is 
only  to  authenticate  the  instrument, 
and  is  not  to  be  presumed  privy  to  the 
contents.  The  mother's  knowledge  of 
the  contents  in  this  case,  however, 
was  established  by  other  evidence. 

And  in  Sweeting  v.  Asplin  (1840) 
7  Mees.  &  W.  165,  151  Eng.  Reprint, 
723,  1  Harr.  &  W.  6,  Parke,  B.,  stated 
that  the  fact  that  one  was  a  subscrib- 
ing witness  to  a  building  agreement 
did  not  necessarily  import  that  he 
knew  the  contents  of  the  instrument. 
Knowledge  of  the  contents  was  also 
proved  in  this  case  by  other  evidence. 

A  contrary  decision  was,  however, 
arrived  at  in  Mocatta  v.  Murgatroyd 
(1717)  1  P.  Wms.  398,  24  Eng.  Reprint, 
440,  where  a  mortgagee,  who  was 
a  witness  to  a  subsequent  mortgage  of 
the  encumbered  property,  was  held 
chargeable  with  knowledge  of  the  con- 


tents of  the  subsequent  mortgage. 
The  Lord  Chancellor  said :  "That  the 
first  mortgagee  of  the  ship  being  a 
witness  to  the  second  mortgage,  the' 
it  did  not  appear  that  he  actually 
knew  the  contents  of  the  second  mort- 
ga^re,  yet  since  it  did  not  appear  but 
that  he  might  know  them,  it  would  be 
presumed  that  every  witness  that 
could  write  or  read  was  acquainted 
with  the  substance  of  the  deed  or  in- 
strument which  he,  having  attested  it, 
undertook  to  support  by  his  evidence, 
and  that  therefore,  in  the  principal 
case,  the  first  mortgagee  beingr  a  wit- 
ness to  the  second  mortgage,  and  not 
acquainting  the  second  mortgagee 
with  his  former  mortgage,  this  should 
give  a  preference  to  the  second  mort- 
gage." 

And  it  was  decided  in  Boling:  v.  Sw- 
ing (1839)  9  Dana  (Ky.)  76,  that  the 
grantees  in  a  deed  were  not  purchas- 
ers without  notice  of  a  former  unre- 
corded deed  by  their  grantor  under 
which  possession  was  held  at  the  time 
the  second  deed  was  executed,  where 
one  of  the  grantees  was  one  of  the 
three  subscribing  witnesses  to  such 
unrecorded  deed,  and  the  other  two 
witnesses  belonged  to  the  family  of 
the  grantor.  J.  T.  W. 
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Limited,  of  Perth,  Scotland,  Respt. 

(h*egon  Supreme  Court    (Dept.  No.  1)^  April  15,   1919, 
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Insurance  —  accident  —  killing  of  one  assaulting  with  deadly  weapon. 

The  killing  by  the  person  assaulted  of  one  who  made  an  assault  vnth  a 
deadly  weapon  is  not  an  accident  within  the  meaning  of  an  accident  insur^ 
ance  policy,  although  the  assailant  did  not  know  that  his  victim  was  armed. 

[See  note  on  this  qvsstion  beginning  on  page  728.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Mult- 
nomah County  (Gatens,  J.)  granting  a  nonsuit  in  an  action  brought  to 
recover  an  amount  alleged  to  be  due  on  an  accident  insurance  policy. 

Affirmed. 


MEISTER  V.  GENERAL  ACCI. 

(—  Or.  ~,  i 

Statement  by  Benson,  J. : 
This  is  an  action  wherein  the 
plaintiff  seeks  to  recover  upon  an 
accident  insurance  *  policy  for  the 
death  of  her  husband,  who  was  shot 
and  killed  by  one  Emil  Spranger. 
The  sole  issue  developed  by  the 
pleadings  is  as  to  whether  the  death 
was  caused  by  accident.  The  com- 
plaint upon  this  subject  follows  the 
language  of  the  contract  of  insur- 
ance, and  reads  thus:  "That  the 
said  Henry  Meister,  deceased,  met 
with  his  death  on  March  4,  1917, 
and  that  said  death  was  caused  di- 
rectly, solely,  and  independently  of 
all  other  causes,  by  external,  violent, 
and  accidental  means,  and  was  not 
caused  wholly  or  in  part,  directly  or 
indirectly,  by  any  disease,  defect,  or 
infirmity  on  the  part  of  said  Henry 
Meister,  deceased,  nor  was  said 
death  caused  through  suicide." 

The  answer  denies  this  allega- 
tion, and  pleads  affirmatively  that 
at  the  time  of  the  homicide  the 
plaintiff  and  her  husband  and 
Spranger  were  all  residents  of  the 
same  apartment  house ;  that  on  that 
day  the  deceased,  in  a  fit  of  anger, 
went  to  the  basement  and  procured 
a  gun,  with  which  he  proceeded  to 
Spranger's  apartment,  where,  with 
the  pistol  in  his  hand,  he  assaulted 
Spranger,  who  drew  a  gun  and  shot 
Meister,  causing  his  death.  It  is 
then  alleged  that  Meister's  death 
was  the  natural  and  probable  conse- 
quence of  his  assault  upon  Sprang- 
er, and  was  not  the  result  of  any  ac- 
cident. This  is  denied  in  the  reply. 
A  trial  being  had,  at  the  close  of 
plaintifi^s  case,  defendant  moved  for 
a  judgment  of  nonsuit,  which  was 
granted,  and  plaintiff  appeals. 

Messrs.  Joseph  iWoemdIe  and  C.  T. 
Haas,  fo^  appellant: 

The  court  will  adopt  the  construc- 
tion most  favorable  to  the  insured, 
when  a  doubt  arises  in  respect  to  lim- 
its of  liability. 

Switchmen's  Union ,  v.  Colehouse, 
131  111.  App.  349,  affirmed  in  227  111. 
561,  81  N.  E.  696 ;  Matthes  v.  Imperial 
Acci.  Asso.  110  Iowa,  222,  81  N.  W. 
484;  Porter  v.  Casualty  Co.  of  Ameri- 
ca, 70  Jliisc.  246,  126  N.  Y.  Supp.  669; 
Lowenstein   v.   Fidelity  &   C.   Co.   88 
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Fed.  474;  Ryan  v.  Continental  Casual- 
ty Co.  94  Neb.  35,  48  L.R.A.(N.S.)  525, 
142  N.  W.  288,  Ann.  Cas.  1914C,  1234 ; 
2  Bacon,  Life  &  Acci.  Ins.  4th  ed.  p. 
506. 

It  was  error  for  the  court  to  grant 
defendant's  motion  for  a  nonsuit,  as 
the  question  as  to  whether  the  de- 
ceased's death  was  accidental  or  not 
was  a  question  of  fact  for  the  jury. 

.  Collins  V.  Fidelity  &  C.  Co.  63  Mo. 
App.  253 ;  Home  Ben.  Asso.  v.  Sargent, 
142  U.  S.  700,  35  L.  ed.  1165,  12  Sup. 
Ct.  Rep.  332;  2  Bacon,  Life  &  Acci. 
Ins.  4th  ed.  p.  527. 

Under  the  policy  in  question  the 
beneficiary  is  entitled  to  recover,  as 
there  are  no  exceptions  or  restrictions 
which  would  affect  the  policy  even  if 
the  insured  voluntarily  placed  him- 
self in  a  position  involving  risk  or 
danger,  because,  unless  it  is  otherwise 
stipulated,  the  insured  takes  the  sub- 
ject insured  with  his  fiesh,  blood,  and 
passions. 

Lovelace  v.  Travelers'  Protective 
Asso.  126  Mo.  105,  30  L.R.A.  209,  47 
Am.  St.  Rep.  638,  28  S.  W.  877;  Mc- 
Donald V.  Order  of  Triple  Alliance,  57 
Mo.  App.  87;  Ryan  v.  Continental 
Casualty  Co.  94  Neb.  35,  48  L.R.A. 
(N.S.)  525,  142  N.  W.  288,  Ann.  Cas. 
1914C,  1234;  Robinson  v.  United  States 
Mut.  Acci.  Asso.  68  Fed.  825;  Champ- 
lin  V.  Railway  Pass.  Assur.  Co.  6  Lans. 
71 ;  Freeman  v.  Travelers'  Ins.  Co.  144 
Mass.  572,  12  N.  E.  372;  Harper  v. 
Phcenix  Ins.  Co.  19  Mo.  506;  Union 
Casualty  &  S.  Co.  v.  Harroll,  98  Tenn. 
591,  60  Am.  St.  Rep.  873,  40  S;  W. 
1080;  Baker  v.  Supreme  Lodge,  K.  P. 
103  Miss.  374,  60  So.  333,  Ann.  Cas. 
1915B,  547. 

Messrs.  Wilbur,  Spencer,. &  Beckett, 
for  respondent :  \  ,.'.', 

It  was  incumbent  upon  the  ^plaintiff 
to  prove  that  the  deceased  cdme»tp  his 
death  by  "accidental  means,  wifliih 
the  meaning  and  terms  of  the  poliey  6f 
insurance,  and  if  she  failed  to  do  this 
a  judgment  of  nonsuit  was  proper: 

Western  Warehouse  Co.  :v.  New 
Amsterdam  Casualty  Co.  85  Or.  597, 
167  Pac.  572;  Postler  v.  Travelers  Ins. 
Co.  173  Cal.  1,  158  Pac.  1022;  Fidelity 
&  C.  Co.  V.  Carroll  (Fidelity  &  C.  Co. 
V.  Stacey)  5  L.R.A.(N.S.)  657,  74  C.  C. 
A.  409,  143  Fed.  271,  6  Ann.  Cas.  955 ; 
Price  V.  Occidental  L.  Ins.  Co.  169  Cal. 
800,  147  Pac.  1175. 

Where  a  man  is  the  aggressor,  and 
voluntarily  engages  in  an  encounter 
with  deadly  weapons,  if  he  is  killed 
by  his  adversary,  his  death  is  not  the 
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result  of  "accidental  means,"  within 
the  terms  and  meaning  of  an  accident 
insurance  policy. 

Postler  V.  Travelers  Ins.  Co.  173  Cal. 
1,  158  Pac.  1022;  Price  v.  Occidental 
L.  Ins.  Co.  169  Cal.  800,  147  Pac.  1175; 
Prudential  Casualty  Co.  v.  Curry,  10 
Ala.  App.  642,  65  So.  852;  Taliaferro 
V.  Travelers'  Protective  Asso.  25  C.  C. 
A.  494,  49  U.  S.  App.  275,  80  Fed.  868 ; 
Hutton  V.  States  Acci.  Ins.  Co.  267  111. 
267,  L.R.A.  1915E,  127,  108  N.  E.  296, 
Ann.  Cas.  1916C,  577;  Fidelity  &  C. 
Co.  V.  Carroll  (Fidelity  &  C.  Co.  v. 
Stacey)  5  L.R.A.(N.S.)  657,  74  C.  C. 
A.  409,  143  Fed.  271,  6  Ann.  Cas.  955; 
Hutchcraft  v.  Travelers'  Ins.  Co.  87 
Ky.  300,  12  Am.  St.  Rep.  484,  8  S.  W. 
570. 

Benson,  J.,  delivered  the  opinion 
of  the  court: 

The  contention  of  appellant  is 
that  there  is  evidence  in  the  record 
which  would  justify  the  submission 
of  the  case  to  the  jury  upon  the  is- 
sue as  to  whether  or  not  the  death 
was  accidental.  The  evidence  is 
brief,  consisting  of  the  testimony  of 
the  plaintiff  herself  and  the  policy 
of  insurance.  The  plaintiff  testified 
simply  that  the  deceased  was  her 
husband;  that  on  March  4,  1917, 
Spranger  shot  him  with  a  revolver ; 
that  he  died  from  the  wound  so  in- 
flicted, and  that  she  is  the  benefi- 
ciary named  in  the  contract  of  in- 
surance; that  on  the  afternoon  of 
the  day  when  the  shooting  occurred 
she  and  her  husband  had  been  play- 
ing cards  with  Spranger  in  his 
apartment;  that  tl^ey  later  ad- 
journed to  Meister's  apartment, 
where  they  had  dinner,  or  a  lunch ; 
that  thereafter  Meister  said  that  he 
must  attend  some  sort  of  a  meeting, 
and  went  away;  that  Mrs.  Meister 
and  Spranger  then  returned  to  his 
apartment  and  resumed  the  card 
playing;  that  at  about  9:30  P.  M. 
Meister  returned,  and  knocked  at 
Spranger's  door,  which  was  opened 
by  Mrs.  Meister,  who  found  her  hus- 
band in  a  mood  so  angry  that  he 
struck  her,  and  then  proceeded  to 
the  basement,  where  he  procured  a 
pistol,  and,  with  it  in  his  hand,  went 
to  Spranger's  apartment,  and  as- 
saulted the  latter,  who,  in  the  scuf- 
fle which  ensued,  shot  and  killed 


Meister.  Spranger  had  not,  prior  to 
the  affray,  displayed  any  weapon, 
and  the  evidence  does  not  disclose 
any  knowledge  upon  the  part  of 
Meister  that  Spranger  was  armed. 
This  is  practically  all  of  the  evi- 
dence. Does  this  evidence  make  a 
case  sufficient  to  go  to  the  jury  upon 
the  question  as  to  whether  or  not  the 
death  was  caused  by  accidental 
means?  We  have  been  unable  to 
find  any  case  in  which  this  court  has 
answered  the  query.  The  authori- 
ties in. other  jurisdictions  are  con- 
flicting. Jn  the  case  of  Fidelity  &  C. 
Co.  V.  Carroll  (Fidelity  &  C.  Co.  v. 
Stacey)  74  C,  C.  A.  409,  5  L.R.A. 
(N.S.)  657,  143  Fed.  271,  6  Ann. 
Cas.  955,  the  policy  insured  the  de- 
ceased ''against  disability  or  death 
resulting  directly,  and  independent- 
ly of  all  other  causes,  from  bodily 
injuries  sustained  through  external, 
violent,  and  accidental  means  (sui- 
cide, sane  or  insane,  not  included)." 
The  insured  engaged  in  a  heated  dis- 
cussion with  another  man,  who 
called  him  a  liar,  whereupon  he 
struck  the  man  two  blows  in  the 
face,  one  with  each  fist,  and  in  so 
doing  he  received  a  cut  or  abrasion 
of  the  skin  upon  his  knuckle.  Blood 
poisoning  ensued,  and  in  a  few 
weeks  he  died  from  its  effects.  The 
United  States  circuit  court  of  ap- 
peals, speaking  by  Judge  Pritchaid, 
says :  "It  thus  appears  that  the  in- 
sured, at  a  time  when  he  was  in  full 
possession  of  his  mental  faculties, 
accosted  Porter  and  engaged  in  a 
controversy,  in  consequence  of 
which  he  committed  an  assault  on 
the  body  of  Porter,  evidently  for 
the  purpose  of  punishing  him  for 
what  had  just  occurred  between 
them.  Everything  connected  with 
the  transaction  clearly  indicates  that 
the  insured  intended  to  do  exactly 
what  he  did  on  that  occasion. 
Therefore,  the  injury  which  he  re- 
ceived at  the  time  was  the  natural 
and  logical  result  of  an  intentional 
act  on  his  part.  He  was  a  man  of 
intelligence,  and  it  must  be  pre- 
sumed  that  he  knew  that  in  making: 
an  assault  with  his  fist  in  the  man- 
ner described  he  would  probably 
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sustain  more  or  less  injury  to  him- 
self." 

Consequently  it  was  held  that  the 
trial  court  should  have  directed  a 
verdict  for  the  defendant. 

Hutton  V.  States  Acci.  Ins.  Co. 
267  IlL  267,  L.R.A.1915E,  127,  108 
N.  E.  296,  Ann.  Cas.  1916C,  577, 
was  a  case  in  which  the  plaintiff 
saw  a  man  with  whom  he  had  had  a 
dispute  sitting  on  a  stool  at  a  lunch 
counter.  Without  saying  a  word,  he 
walked  up  behind  the  man,  and 
struck  him  a  blow  on  the  side  of  the 
head,  intending,  as  he  says,  "to  hit 
him  so  hard  that  he  wouldn't  get  up 
and  begin  it  all  over."  The  other 
man,  however,  knocked  the  plaintiff 
down,  and  in  some  manner  his  leg 
was  broken.  The  supreme  court  of 
Illinois  held  that  the  trial  court 
should  have  directed  a  verdict  for 
the  defendant,  for  the  reason  that 
the  injury  was  not  tiie  result  of  ac- 
cident, citing  Fidelity  &  C.  Co.  v. 
Carroll,  supra,  and  Taliaferro  v. 
Travelers'  Protective  Asso.  25  C.  C. 
A.  494,  49  U.  S.  App.  275,  80  Fed. 
368,  and  saying:  "Where  one  vol- 
untarily and  ddiberately  engages  in 
a  fight  or  brawl,  and  places  another 
in  a  position  where  he,  too,  must 
fight  to  defend  himself,  it  is  a  nat- 
ural result,  and  one  known  to  all 
sensible  men  as  likely  to  follow,  that 
one  or  boUi  of  the  combatants  will 
receive  more  or  less  serious  injury." 

Taliaferro  v.  Travelers'  Protec- 
tive Asso.  supra,  is  a  leading  case 
upon  the  subject,  and  was  an  action 
to  recover  upon  an  accident  policy. 
The  facts,  as  gleaned  from  the  opin- 
ion, were  as  follows:  Taliaferro, 
the  insured,  and  one  Frith,  were 
standing  in  front  of  the  latter's  gate, 
talking.  The  conversation  grew 
loud  and  angry  in  its  tone,  and  Talia- 
ferro was  heard  to  say  that  he 
"must  have  revenge ;  put  yourself  in 
shape.**  Then  Frith  took  off  his 
coat,  throwing  it  upon  the  fence,  and 
immediately  thereafter  Taliaferro 
drew  a  pistol,  rushed  upon  Frith, 
and  struck  him  in  the  face  with  the 
gun,  and  Frith  then  drew  his  pistol 
and  shot  Taliaferro,  who  died  as  the 
result  of  the  wounds  thus  received. 
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The  trial  court  directed  a  verdict 
for  the  defendant,  which  was  ap- 
proved by  the  supreme  court,  which 
says:  "From  the  inception  of  the 
difficulty  the  deceased  appears  to 
have  been  the  aggressor.  He  was 
the  first  to  draw  a  deadly  weapon, 
accompanying  that  action  with  the 
exclamation  that  he  ^must  have  re- 
venge,' .  .  .  *to  put  himself  in 
shape.'  This  can  be  regarded  in  no 
other  light  than  an  invitation  to  a 
deadly  encounter,  in  which  the  de- 
ceased voluntarily  put  his  life  at 
stake,  and  deliberately  took  the 
chances  of  getting  killed.  Where  a 
person  thus  invites  another  to  a 
deadly  encounter,  and  does  so  volun- 
tarily, his  death,  if  he  sustains  a 
mortal  wound,  cannot  be  regarded 
as  accidental,  by  any  definition  o^ 
that  term  which  has  heretofore  beea 
adopted." 

The  opinion  cites  and  distinguish- 
es the  case  of  Lovelace  v.  Travelers' 
Protective  Asso.  126  Mo.  104,  30 
L.R.A.  209,  47  Am.  St.  Rep.  638,  28 
S.  W.  877,  which  is  the  leading  case 
apparently  in  conflict  with  the  views 
expressed  in  the  foregoing  quota- 
tion. 

In  Price  v.  Occidental  L.  Ins.  Co. 
169  Cal.  800,  147  Pac.  1175,  a  case 
was  presented  upon  findings  of  fact 
in  which  the  details  of  the  affray  do 
not  appear.  The  policy  was  in  sub- 
stantially the  same  form  as  that  of 
the  case  at  bar,  and  the  court,  sit- 
ting in  bano,  says:  "If  it  should 
appear  that  the  killing  had  been  the 
result  of  an  encounter  with  deadly 
weapons,  and  that  the  deceased  had> 
himself  invited  and  brought  on  such 
conflict,  the  fatal  result  would  not 
have  been  accidental  so  far  as  he. 
was  concerned." 

The  opinion  quotes  with  approval 
from  Taliaferro  v.  Travelers'  Pro- 
tective Asso.  supra,  and  distin- 
guishes Lovelace  v.  Travelers'  Pro- 
tective Asso.  supra,  in  these  words : 
"There  the  deceased  had  engaged  in 
a  quarrel,  in  the  course  of  which  he 
was  killed,  but  it  did  not  appear 
that  he  drew  a  weapon,  or  that  he 
knew  his  opponent  was  armed." 

The  plaintiff  in  the  case  at  bar- 
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contends  that,  where  the  evidence 
discloses  that  the  deceased  was  ig- 
norant of  the  fact  that  his  adver- 
sary was  armed,  the  fatal  result  was 
accidental,  so  far  as  it  concerned 
him.  In  support  of  this  position 
she  relies  principally  upon  the  case 
of  Lovelace  v.  Travelers'  Protective 
Asso.  already  mentioned,  and  Union 
Casualty  &  S.  Co.  v.  HarroU,  98 
Tenn.  591,  60  Am.  St.  Rep.  873,  40 
S.  W.  1080. 

The  facts  of  the  Lovelace  Case  are 
these:  His  contract  of  insurance 
promised  indemnity  for  "death  by 
accident.''  He  was  a  commercial 
traveler,  and  on  the  occasion  of  the 
alleged  accident  he  came  as  a  guest 
to  the  hotel  where  it  occurred.  He 
was  a  friend  of  the  proprietor,  who 
Vas  sick  that  night,  and  no  one  was 
in  charge  of  the  office.  A  man 
named  Graves  was  in  the  office,  curs- 
ing and  boisterous.  Lovelace 
remonstrated  with  him,  and  an  al- 
tercation ensued  in  which  Graves 
challenged  Lovelace  to  eject  him, 
whereupon  Lovelace  slapped  Graves 
and  pushed  him  back  until  the  latter 
struck  the  door,  which  was  closed. 
Graves  then  drew  a  pistol  and  shot 
Lovelace,  who  died  from  the  wounds 
inflicted.  The  opinion  concludes 
thus:  "Whether  he  acted  lawfully 
as  a  guest  of  the  hotel,  during  the 
absence  and  illness  of  the  proprietor, 
in  attempting  to  remove  Graves 
from  the  hotel  office  by  force,  we 
think  needless  to  investigate.  It 
may  be  assumed  that,  by  his  course 
of  conduct,  he  voluntarily  assmned 
the  risks  of  a  fight.  But  there  is 
nothing  in  the  circumstances  to 
show  that  he  voluntarily  assumed 
the  risk  of  death.  We  consider  his 
killing  an  'accident,'  in  the.  popular 
and  ordinary  sense  in  which  tiiat 
word  is  generally  used." 

We  are  unable  to  agree  with  the 
eminent  jurists  who  undertake  to 
distinguish  this  case  from,  the  Talia- 
ferro Case  upon  the  ground  that 


Lovelace  did  not  know  his  adversary 
was  armed,  nor  do  we  think  that 
anything  in  the  opinion  justifies  the 
inference  that  such  fact  was  a  con- 
trolling factor.  On  the  contrary,  we 
think  the  logic  of  the  learned  justice 
is  based  upon  the  fact  that  Lovelace 
himself  was  unarmed,  or  at  least  did 
not  exhibit  any  weapon,  and  there- 
fore did  not  invite  that  species  of 
combat.  This  theory  is  strength^ 
ened  by  the  fact,  in  the  Taliaferro 
Case,  that  Taliaferro  could  not  have 
known  that  Frith  was  armed  when 
the  assault  was  made ;  for  the  latter 
did  not  draw  his  gun  until  after  he 
had  been  struck  in  the  face  with  the 
revolver  of  his  enemy. 

In  the  case  of  Union  Casualty  ft 
S.  Co.  V.  HarroU,  supra,  the  deceased 
was  himself  unarmed,  and  also  ig- 
norant of  the  fact  that  his  antagon- 
ist had  a  pistol  upon  his  person. 
Upon  these  facts,  and  following  the 
authority  of  the  Lovelace  Case,  the 
supreme  court  of  Tennessee  held 
that  the  death  was  accidental  within 
the  meaning  of  the  terms  used  in 
the  insurance  contract. 

It  is  not  necessary  in  this  case  for 
us  to  determine  whether  or  not,  un-  • 
der  any  circumstances,  the  injuries 
sustained  by  the  aggressor  should 
be  regarded  as  other  than  accident- 
al, but  we  think  it  very  clear  that, 
if  a  man  deliberately  assaults  an- 
other with  a  lethal 
weapon  in  his  hand,  J^SSTd"?-^ 
such    as    a    pistol,  ktninK  of  •«€ 

whether  it  be  loaded  S^^STiV  w^^^"! 
or  not,  it  cannot  be 
said  that  the  injuries  he  receives  in 
the  resulting  struggle  are  accident- 
ally received.  The  very  act  of  as- 
saulting another  with  a  gun  is  an 
invitation  to  that  other  to  resist 
unto  death,  and  if  the  aggressor  is 
killed,  it  is  a  natural  and  logical  se- 
quence of  his  own  voluntary  act. 

The  judgment  of  the  lower  court 
is  affirmed. 

McBride,  Ch;  J.,  and  Bnmett  and 
Harris,  JJ.,  concur.  . 
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ANNOTATION. 

Accideiit  msarance:  injunr  received  by  intured  wbSle  astaolting  another  as  an 

accident. 


Other  cases  concur  with  the  report- 
ed case  (Meister  v.  General  Aca. 
FiBE  &  Life  Assur.  Corp.  ante,  718) 
in  holding  that  injuries  sustained  by 
an  insured  in  an  encounter  brought 
about  by  an  assault  committed  by  him 
upon  another  with  a  deadly  weapon,  or 
upon  one  who  he  knew  had  such  a 
weapon,  are  not  sustained  by  accident, 
or  accidental  means,  within  the  mean- 
insT  of  an  accident  policy,  since,  under 
such  circumstances,  the  injury  or  death 
is  the  natural  and  probable  conse- 
quence of  his  act.  Taliaferro  v.  Trav- 
elers' Protective  Asso.  (1897)  25  C. 
C.  A.  494,  49  U.  S.  App.  276,  80  Fed. 
368 ;  Prudential  Casualty  Co.  v.  Curry 

(1914)  10  Ala.  App.  642,  65  So.  852; 
Metropolitan  Casualty  Ins.  Co.  v. 
Chambers  (1918)  —  Ark.  — ,  206  S. 
W.  64;  Price  v.  Occidental  L.  Ins.  Co. 

(1915)  169  Cal.  800,  147  Pac.  1175; 
Postler  V.  Travelers  Ins.  Co.  (1916) 
173  Cal.  1,  158  Pac.  1022;  Gaines  v. 
Fidelity  &  C.  Co.  (1906)  111  App.  Div. 
386,  97  N.  Y.  Supp.  836,  afllrmed  on 
other  grounds  in  (1907)  188  N.  Y.  411, 
81  N.  E.  169,  11  Ann.  Cas.  71;  Clay 
V.  State  Ins.  Co.  (1917)  174  N.  C.  642, 
L.R.A.1918B,  508,  94  S.  E.  289. 

In  the  leading  case  on  the ,  ques« 
tion  (Taliaferro  v.  Travelers'  Protec- 
tive Assoi  (1897)  25  C.  C.  A.  494,  49 
U.  S.  App.  275,  80  Fed.  368),  the  in- 
sured's death  was  held  not  occasioned 
by  accident  within  the  meaning  of  a 
benefit  certificate,  where  he  entered 
into  a  quarrel  with  another,  told  the 
latter  that  he  must  have  revenge,  and 
to  put  himself  in  shape,  and  drew  a 
pistol  and  struck  the  other,  whereupon 
the  latter  then  drew  a  pistol  and  shot 
him.  The  court  here  distinguished 
the  case  of  Lovelace  v.  Travelers'  Pro- 
tective Asso.  (1894)  126  Mo.  104,  30 
L.RJL  209,  47  Am.  St.  Rep.  638,  28  S. 
W.  877,  infra,  on  the  ground  that,  in 
that  case,  it  did  not  appear  that  the 
insured  had  drawn  a  weapon  of  any 
sort,  or  that  he  knew  when  he  engaged 
in  the  quarrel  that  his  opponent  was 
armed,  and  said:     ''On  this  state  of 


facts,  which  was  undisputed,  we  think 
the  trial  court  properly  ruled  that  the 
plaintiff  could  not  recover.  From  the 
inception  of  the  difficulty,  the  deceased 
appears  to  have  been  the  aggressor. 
He  was  the  first  to  draw  a  deadly 
weapon,  accompanying  that  action 
with  the  exclamation  that  he  'must 
have  revenge,'  and  at  the  same  time 
warning  Frith  'to  put  himself  in 
shape.'  This  can  be  regarded  in  no 
other  light  than  an  invitation  to  a 
deadly  encounter,  in  which  the  de- 
ceased voluntarily  put  his  life  at  stake, 
and  deliberately  took  the  chances  of 
getting  killed.  Where  a  person  thus 
invites  another  to  a  deadly  encounter, 
and  does  so  voluntarily,  his  death,  if 
he  sustains  a  mortal  wound,  cannot  be 
regarded  as  accidental  by  any  defini- 
tion of  that  term  which  has  hereto- 
fore been  adopted.  It  might  as  well 
be  claimed  that  death  is  accidental 
when  a  man  intentionally  throws  him- 
self across  a  railroad  track  in  front  of 
an  approaching  train,  or  leaps  from  a 
high  precipice,  or  swallows  a  deadly 
poison.  It  is  possible  that  death  may 
not  result  from  either  of  these  acts, 
but  death  is  the  result  which  would 
naturally  be  expected,  and,  if  such  is 
the  result,  it  is  not  accidental." 

The  decision  in  the  Taliaferro  Case 
was  relied  upon  in  Clay  v.  State  Ins. 
Co.  (1917)  174  N.  C.  642,  L,R.A.1918B, 
508,  94  S.  E.  289,  in  which  it  was  held 
that  the  homicide  could  not  in  any 
sense  be  called  accidental,  where  it 
appeared  that  the  insured  announced 
that  he  would  kill  his  adversary,  and 
wrongfully  assaulted  him  with  a  pole, 
and  then  pursued  the  fight  with  a  pis- 
tol which  he  fired  first,  and  was  then 
himself  shot  and  killed.  The  court, 
in  this  case,  also  distinguished  the 
case  of  Lovelace  v.  Travelers'  Protec- 
tive Asso.  (1894)  126  Mo.  104,  30 
L.R.A.  209,  47  Am.  St  Rep.  638,  28  S. 
W.  877,  infra,  on  the  ground  that  the 
circumstances  iii  that  case  did  not  in- 
dicate that  a  homicide  was  likely  to 
follow  the  insured's  attempt  to  remove 
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his  adversary  from  the  hotel,  as  there 
had  been  no  threat  or  display  of  dead- 
ly weapons,  and  stated  that  that  case, 
and  the  case  before  them,  illustrated 
the  dividing  line  by  which  the  ques- 
tion of  liability  might  be  properly  de- 
termined; that  in  the  Lovelace  Case, 
though  the  deceased  might  have  been 
the  aggressor,  the  attendant  circum- 
stances did  not  show  that  a  homicide 
was  to  be  naturally  expected,  and  per- 
mitted the  inference  that  the  same 
was  accidental,  while  in  the  case  at 
bar  the  affray  from  the  beginning  took 
on  the  aspect  of  a  deadly  encounter, 
and,  the  deceased  being  the  aggressor 
and  in  the  wrong,  the  homicide  could 
not  be  considered  an  accident. 

The  decision  in  the  Taliaferro  Case 
was  also  relied  upon  in  Price  v.  Occi- 
dental L.  Ins.  Co.  (1915)  169  Cal.  800, 
147  Pac.  1175.  In  that  case,  the  lower 
court  found  that  the  insured's  death 
resulted  from  a  bullet  from  a  revolver 
discharged  by  another,  and  that  death 
did  not  result  from  accidental  means, 
and  the  findings  were  sustained  on 
appeal,  the  court  stating  that  the  fact 
that  the  insured  was  killed  by  a  bullet 
from  a  firearm  discharged  by  another 
would,  standing  alone,  justify,  if  not 
require,  the  inference  that  the  kill- 
ing was  accidental ;  but  that  this  was 
an  inference  which  might  be  overcome 
by  other  evidence,  and  that  if  it  should 
appear  that  the  killing  was  the  result 
of  an  encounter  with  deadly  weapons, 
and  that  the  deceased  had  himself  in* 
vited  and  brought  on  such  conflict,  the 
fatal  result  would  not  be  accidental, 
so  far  as  he  was  concerned,  and  that, 
on  the  evidence  produced  below,  they 
must  take  the  facts  to  lie  that  the  in- 
sured did  voluntarily  assume  the  risk 
of  death. 

And  in  Prudential  Casualty  Co.  v. 
Curry  (1914)  10  Ala.  App.  642,  65  So. 
852,  it  was  held  that  the  insured  did 
not  meet  his  death  through  accident  or 
accidental  means,  within  the  meaning 
of  an  accident  policy,  where  it  ap- 
peared that,  while  holding  a  riile  in 
his  hand,  he  accosted  a  man  passing 
along  the  highway  whom,  he  knew,  was 
armed  with  a  rifle,  and  made  insulting 
remarks  to  him,  and  pointed  his  rifle, 
which  was  cocked  and  loaded,  at  the 


other,  whereupon  the  latter  shot  and 
killed  him.  The  court  stated  that  the 
effect  produced  by  the  conduct  of  the 
insured  was  the  natural  and  probable 
consequence  of  his  course  of  action, 
and  that  his  death  could  not  be  said 
to  have  been  an  accident  under  the 
terms  of  the  policy.  The  decision  in 
the  Taliaferro  Case  was  approved  and 
relied  upon  in  this  case. 

And  where  one  who  had  lost  money 
at  gambling  secured  a  revolver  and 
returned  to  the  gambling  room,  and 
attempted  to  obtain  money  from  those 
present  by  a  display  of  the  weapon, 
and  threatened  to  kill  them  if  they  did 
not  restore  to  him  the  money  lost,  and 
he  was  killed  in  an  exchange  of  shots 
with  one  of  the  gamblers,  the  killing 
was  held  to  be  the  natural  and  prob- 
able consequence  of  his  own  voluntary 
act,  and  his  death  was,  therefore,  held 
not  produced  by  accidental  means 
within  a  provision  of  an  accident  pol- 
icy, and  it  w£is  held  immaterial  wheth- 
er the  first  shot  was  fired  by  the  in- 
sured or  by  the  other  party.  Postler 
V.  Travelers  Ins.  Co.  (1916)  173  Cal. 
1,  158  Pac.  1022.    • 

And  in  Gaines  v.  Fidelity  &  G.  Go. 
(1906)  111  App.  Div.  386,  97  N.  Y. 
Supp.  836,  affirmed  on  other  grounds 
in  (1907)  188  N.  Y.  411,  81  N.  E.  169, 
11  Ann.  C)as.  71,  the  testimony  was  held 
sufficient  to  justify  the  conclusion  that 
the  insured  came  to  his  death  as  the 
result  of  an  assault  conunitted  by  him 
upon  the  one  who  shot  him,  and  that 
the  shooting*  was  the  direct,  result  of 
the  assault,  and  that  the  injury  in- 
flicted upon  the  insured,  and  which 
caused  his  death,  was  intentional,  and 
not  accidental,  there  being  testimony 
that  the  insured  struck  the  one  who 
shot  him,  and  swore  at  him,  and  stated 
that  he  was  going  to  kill  him,  and  that 
the  other  then  drew  his  pistol  and  shot 
at  the  insured. 

And  in  Metropolitan  Casualty  Ins. 
Co.  V.  Chambers  (1918)  —  Art  — , 
206  S.  W.  64,  in  an  action  on  a  policy 
insuring  against  bodily  injury,  sus- 
tained directly,  solely,  and  exclusively 
through  accidental  means,  it  was  held 
that  the  insurer  was  not  liable  if  the 
insured  was  killed  by  another  in  self- 
defense,  at  a  time  when  the  insured 
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was  making  a  hostile  demonstration 
against  him  with  a  pistol ;  and  that  the 
burden  of  establishing  this  defense 
was  upon  the  insurer.  The  evidence 
in  this  case,  which  was  conflicting,  was 
held  suflScient  to  support  a  verdict 
against  the  insurer. 

In  some  cases,  in  which  the  insured 
did  not  use  a  deadly  weapon  in  com- 
mitting an  assault,  the  injury  suf- 
fered by  him  was  held  not  one  sus- 
tained by  accidental  means,  but  one 
which  might  naturally  have  been  ex- 
pected under  the  circumstances. 

Thus,  where  aa  insured  walked  up 
behind  another  with  whom  he  had  had 
a  difficulty,  and  struck  him  a  blow 
which  he  intended  should  disable  him 
so  that  he  could  not  strike  back,  but 
the  one  assaulted  immediately  arose, 
and,  upon  the  insured's  again  striking 
at  him,  pushed  him,  and  knocked  him 
down,  and  broke  his  leg,  it  was  held 
that,  the  assault  being  the  deliberate 
and  voluntary  act  of  the  insured,  the 
injury  which  he  received  as  a  result 
could  not  be  said  to  have  been  caused 
by  accidental  means,  within  the  mean- 
ing of  an  accident  policy,  the  court 
stating  that  an  effect  which  was  the 
natnral  and  probable  consequence  of 
an  act  or  course  of  action  could  not 
be  said  to  be  produced  by  accidental 
means.  Hutton  v.  States  Acci.  Ins. 
Co.  (1915)  267  111.  267,  L.R.A.1915E, 
127,  108  N.  E.  296,  Ann.  Cas.  1916C, 
577. 

And  where  an  insured,  in  a  fit  of 
temper  on  account  of  something  an- 
other had  said  to  him,  assaulted  him, 
and  struck  him  first  with  his  right 
hand  and  then  with  his  left,  the  last 
blow  striking  the  other  in  the  mouth 
and  causing  an  abrasion  of  the  in- 
sured's skin,  which  resulted  in  blood 
poisoning  and  death,  it  was  held  that 
the  insured  intended  to  do  exactly 
what  he  did,  and  that  the  injury  which 
he  received  was  the  natural  and  logi- 
cal result  of  an  intentional  act  on  his 
part,  and  was  not  sustained  by  an  ac- 
cidental means  within  the  meaning  of 
an  accident  policy.  Fidelity  &  C.  Co. 
v.  Carroll  (Fidelity  &  C.  Co.  v.  Stacey) 
(1906)  5  L.R.A.(N.S.)  657,  74  C.  C.  A. 
409,  143  Fed.  271,  6  Ann.  Cas.  955. 

In  some  cases,  where  the  insured 


did  not  use  a  deadly  weapon  in  as- 
saulting the  one  who  killed  him,  and 
did  not  know  that  the  other  had  such 
a  weapon,  it  has  been  held  that  his 
death  resulted  from  accident,  on  the 
theory  that  the*  result  was  one  which 
could  not  have  been  anticipated  from 
the  circumstances. 

The  leading  case  sustaining  this 
view  is  Lovelace  v.  Travelers*  Protec- 
tive Asso.  (1894)  126  Mo.  104,  30 
L.R.A.  209, 47  Am.  St.  Rep.  638,  28  S.  W. 
877,  in  which  the  death  of  the  insured, 
a  guest  at  a  hotel,  who  was  shot  by 
one  whom  he  was  trying  to  eject  by 
force  from  the  hotel  office  during  the 
"absence  of  the  proprietor,  was  held  to 
be  a  death  by  accident,  and  not  a  risk 
voluntarily  assumed,  where  he  made 
the  attempt  without  knowing  that  the 
other  person  was  armed.  The  court 
stated  that  it  might  be  assumed  that, 
by  his  course  of  conduct,  he  volun- 
tarily assumed  the  risk  of  a  flght,  but 
that  there  was  nothing  in  the  circum- 
stances to  show  that  he  voluntarily  as- 
sumed the  risk  of  death  by  being  shot. 

And  in  Union  Casualty  &  S.  Co.  v. 
Harroll  (1897)  98  Tenn.  591,  60  Am. 
St.  Rep.  873,  40  S.  W.  1080,  it  was  held 
that,  although  the  insured  was  ad- 
vancing on  the  one  who  shot  him  in  a 
threatening  manner  at  the  time  he  was 
shot,  his  death  was  nevertheless  acci- 
dental, where  he  did  not  know  at  the 
time,  and  had  no  reason  to  believe, 
that  the  other  person  was  armed  with 
a  deadly  weapon.  The  court  said  that 
the  death  was  none  the  less  an  acci- 
dent, so  far  as  the  insured  was  con- 
cerned, though  he  was  moving  aggres- 
sively upon  his  slayer  when  shot,  if 
he  did  not  know,  and  had  no  reason  to 
believe,  that  the  person  who  killed 
him  was  anned,  and  intended  upon  his 
advance  to  slay  him;  that  the  insured 
was  unarmed,  .and  although  he  ad- 
vanced in  a  manner  constituting  a  chal- 
lenge to  fight,  yet  he  was  ignorant  of 
the  fact  that  there  was  a  deadly 
weapon  on  the  person  of  his  adversary, 
and,  receiving  no  warning  that  he 
would  shoot  if  the  advance  continued, 
the  insured  had  the  right  to  presume, 
if  the  fight  occurred,  that  it  would  be 
carried  on  without  the  use. of  such  a 
weapon;  and  that  death,  under  such 
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conditions,  would  be  accidental  as  to 
the  insured,  though  the  act  which  pro- 
duced it  was  intentional  on  the  part 
of  the  other. 

In  Erb  v.  Commercial  Mut.  Acci.  Co. 
(1911)  232  Pa.  215,  81  Atl.  207,  it  was 
held  that  a  recovery  might  be  had  on 
a  policy  insuring  against  bodily  in- 
juries effected  directly,  and  independ- 
ently, of  all  other  causes,  through  ex- 
ternal, violent,  or  accidental  means, 
where  the  insured,  who  had  had  a 
difficulty  with  his  wife  and  her  sister, 
and  had  forbidden  the  latter  to  enter 
his  house,  pointed  a  revolver  at  his 
wife,  and,  upon  the  sister  appearing, 
advanced  toward  her  and  pointed  the 
pistol  in  a  threatening  manner  at  her, 
not  for  the  purpose  of  injuring  her, 
but  to  force  her  to  leave  the  house, 
and  in  a  struggle  with  her  for  the  pos- 
session of  the  pistol,  which  she  had 
grasped,  and  while  each  was  trying 
to  prevent  the  other  from  using  it, 
and  while  he  wa^  retreating  from  the 
place  where  the  struggle  had  occurred, 
the  pistol  was  accidentally  discharged, 
and  he  was  killed.  The  court  stated 
that,  under  the  words  of  the  policy, 
the  death  of  the  insured  would  not  be 
effected  by  accidental  means  if  it  were 
a  natural  and  probable  consequence 
of  his  own  act,  and  should  have  been 
foreseen;  that  it  would  not  be  acci- 
dental, if  the  result  of  a  duel,  or  of  a 
deadly  assault  commenced  by  him, 
where  he  had  reason  to  expect  a 
deadly  defense,  and,  generally,  where 
by  his  conduct  he  had  invited  violence, 
the  reasonable  consequence  of  which 
he  should  have  anticipated;  but  that, 
under  the  facts  of  the  case,  the  in- 
sured had  no  occasion  to  anticipate 
danger  when  he  began  the  assault, 
that  he  continued  the  struggle,  after 
he  had  lost  the  pistol,  to  prevent  its 
use  against  him,  and  that  he  had  with- 
drawn from  the  conflict  when  he  re- 
ceived the  fatal  wound. 

The  Lovelace  Case  was  relied  upon 
in  Hester  v.  Fidelity  &  C.  Co.  (1896) 
69  Mo.  App.  186,  holding  that  the  ques- 


tion whether  the  insured's  injuries 
were  sustained  through  accidental 
means  was  for  the  jury,  there  being 
evidence  that  he  had  had  unpleasant 
words  with  another,  that  he  took  his 
gun  and  went  to  a  certain  place,  and 
that  the  other  person  secured  a  pistol 
and  followed  him,  that  the  insured 
drew  his  gun,  and  that  the  other  per- 
son told  him  that  he  had  his  pistol,  and 
that  the  insured  then  cocked  his  gun, 
whereupon  the  other  pushed  the  gun 
aside  and  shot  him. 

It  was  apparently  recognized  in  Su- 
preme Council,  0.  C.  F.  v.  Garrigus 
(1885)  104  Ind.  133,  54  Am.  Rep.  298, 
3  N.  E.  818,  that  no  recovery  could  be 
had  if  the  insured,  at  the  time  he  sus- 
tained an  injury,  was  committing  an 
assault.  The  question,  however,  was 
not  expressly  discussed. 

There  is  also  an  inference  in  the 
memorandum  opinion  in  Newsome  v. 
Travelers  Ins.  Co.  (1915)  143  Ga.  785, 
85  S.  E.  1035,  that,  in  case  of  miscon- 
duct or  provocation  by  the  person  in- 
jured, the  injury  received  is  not  ac- 
cidental ;  but  the  point  was  apparently 
not  decided  in  the  case. 

Scarr  v.  General  Acci.  Assur.  Corp. 
[1905]  1  K.  5.  (Eng.)  387,  2  B.  R.  C. 
258,  74  L.  J.  K.  B.  N.  S.  237,  92  L.  T. 
N.  S.  128,  21  Times,  L.  R.  173,  1  Ann. 
Cas.  787,  is  of  interest  in  connection 
with  the  question  under  consideration. 
It  was  there  held  that  the  insured's 
injury  did  not  result  from  accidental 
means,  where  it  appeared  that  his 
heart  was  in  a  weakened  condition, 
and  that  death  resulted  from  an  injury 
to  his  heart,  brought  about  by  an  at- 
tempt to  eject  a  drunken  man  from  his 
employer's  premises  by  pushing  or 
pulling  the  man,  who  offered  only  a 
passive  resistance.  The  court  stated 
that  there  was  nothing  accidental  in 
the  pushing  or  pulling  of  the  drunken 
man,  and  that  the  demand  on  the 
heart  was  merely  the  natural  and  di- 
rect consequence  of  his  physical  exer- 
tion. J.  T.  W. 


RE  WOLCOTT. 
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RE  ESTATE  OF  MARY  J.  WOLCOTT,  Deceased. 
MRS.  HAZEL  BRODBECK,  Appt. 

Vtah  Supreme  Court— ttarch  S6,  1919, 

f 

(—  Utah,  — ,  180  Pac.  169.) 

Will  —  holographic  will  —  blank  form  —  probate  only  of  writing. 

1.  The  statutory  requirement  that  a  holographic  will  must  be  wholly 
in  the  handwriting  of  testator  cannot  be  avoided  so  as  to  validate  a  will 
written  by  testator  on  a  stationer's  blank  form,  a  part  of  which  is  printed^ 
by  offering  to  probate  merely  the  portion  written  by  testator. 

[See  note  an  this  queatum  beginning  on  page  731.] 


—  statutory  requirements. 

2.  The  right  to  dispose  of  property 
by  will  is  governed  entirely  by  stat- 
ute, and  unless  the  provisions  of  the 
statute  are  strictly  complied  with,  the 
instrument  purporting  to  be  a  will  is 
void. 


—  opinion  of  court  —  action  of  legis- 
lature. 

3.  The  court  has  no  power  to  sub- 
stitute its  judgment  for  that  of  the 
legislature  as  to  essentials  of  a  holo- 
graphic will. 

[See  6  R.  C.  L,  107.] 


Appeal  by  petitioner  Brodbeck  from  an  order  of  the  District  Court  for 
Salt  Lake  County  (Porter,  J.)  appointing  petitioner  Mahnkin  administra- 
tor of  the  estate  of  Mary  J.  Wolcott,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court.  ' 


Messrs.  Ray  Van  Cott  and  J.  W.  Mc- 
Kiiuiey»  for  appellant: 

The  document  proposed  as  the  last 
will  and  testament  of  decedent  meets 
the  requirements  of  the  state  statute. 

Morrison  v.  Bartlett,  148  Ky.  833,  41 
LR.A,(N.S.)  39,  147  S.  W.  761;  1 
Jannan,  Wills  26;  Re  Rand,  61  Gal. 
468, 44  Am.  Rep.  555 ;  Re  Sober,  78  Gal. 
477,  21  Pac.  9;  Baker  v.  Brown,  83 
Miss.  793,  36  So.  539,  1  Ann.  Gas.  871 ; 
McMichael  ▼.  Bankston,  24  La.  Ann. 
451;  Robertson's  Succession,  49  La. 
Ann.  868,  62  Am.  St.  Rep.  672,  21  So. 
586;  State  v.  Emsweller,  78  W.  Va. 
214,  88  S.  E.  787;  Pena  v.  New  Or- 
leans, 13  La.  Ann.  86,  71  Am.  Dec.  506, 
14  Enc.  Ev.  435,  436;  Armstrong  v. 
Walton,  105  Miss.  337,  46  L.R.A.  (N.S.) 
552,  62  go.  173,  Ann.  Gas.  1916E,  137; 
Re  Chevallier,  159  Gal.  161,  113  Pac. 
130;  Re  Lakemyer,  135  Gal.  28,  87  Am. 
St.  Rep.  96,  66  Pac.  961. 

Messrs.  T.  Ellis  Browne  and  C.  W. 
Horse»  for  respondent: 

The  document  purporting  to  be  the 
last  will  of  Mary  J.  Wolcott  does  not 
meet  the  requirements  of  §  2736,  Com- 
piled Laws  of  Utah  1907,  so  as  to  be 
entitled  to  probate  as  a  holographic 
will. 

Re  Jenkins,  157  N.  G.  429,  37  L.R.A. 


(N.S.)  842,  72  S.  E.  1072;  Martin's 
Estate,  58  Gal.  530;  Re  Price,  14  Gal. 
App.  462,  112  Pac.  482;  Re  Carpenter, 
172  Gal.  268,  L.R.A.1916E,  498,  156 
Pac.  464;  Armant's  Succession,  43  La. 
Ann.  314,  26  Am.  St.  Rep.  183,  9  So. 
50;  Williams  v.  Hardy,  15  La.  Ann. 
286;  Robertson's  Succession,  49  La. 
Ann.  868,  62  Am.  St.  Rep.  672,  21  So. 
586;  Re  Plumel,  151  Gal.  77,  121  Am. 
St.  Rep.  100,  90  Pac.  192;  Re  Noyes, 
40  Mont.  190,  26  L.R.A;(N.S.)  1145, 
105  Pac.  1017,  20  Ann.  Gas.  366;  30 
Am.  &  Eng.  Enc.  Law,  2d  ed.  552;  Rem- 
sen.  Preparation  &  Contest  of  Wills, 
p.  19;  Schouler,  Wills,  §  255;  Under- 
hill,  Wills,  p.  15 ;  Re  Rand,  61  Gal.  468, 
44  Am.  Rep.  555;  Re  Billings,  64  Gal. 
427,  1  Pac.  701. 

'Thurman,  J.,,  delivered  the  opin- 
ion of  tha  court : 

This  is  a  controversy  concerning 
the  legal  effect  of  a  document  pur- 
porting to  be  the  last  will  and  testa- 
ment of  Mary  J.  Wolcott,  deceased. 
The  controversy  arises  between 
Martin  Mahnkin,  petitioner  for  let- 
ters of  administration,  alleging  that 
the  deceased  died  intestate,  and  Mrs. 
Hazel  Brodbeck,  petitioner  for  let- 
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ters  testamentary,  alleging  that  de- 
ceased left  a.  will.  The  document  is 
not  witnessed,  but  was  offered  for 
probate  as  a  holographic  will.  The 
trial  court'  found  the  issues  in  favor 
of  Mahnkin,  and  entered  an  order 
appointing  him  administrator  of  the 
estate.     Mrs.  Brodbeck  appeals. 

The  validity  of  the  document  as  a 
holographic  will,  under  Comp.  Laws 
Utah  1917,  §  6316,  is  the  sole  ques- 
tion presented  for  determination. 
The  instrument  was  written  upon  a 
stationer's  will  form,  part  of  which 
was  printed  and  part  left  blank.  The 
blank  spaces  were  filled  by  deceased 
in  her  own  handwriting.  The  words 
and  figures  of  the  entire  instrument 
are  as  follows: 

Will 

In  the  name  of  God,  amen,  I, 
Mary  J.  Wolcott,  of  the  city  of  Salt 
Lake,  county  of  Salt  Lake,  state  of 
Utah,  of  the  age  of  forty-seven 
years,  and  being  of  sound  and  dis- 
posing mind  and  memory,  and  not 
acting  under  duress,  menace,  fraud, 
or  undue  influence  of  any  person 
whatever,  do  make,  publish,  and  de- 
clare this  my  last  will  and  testa- 
ment,  in  manner  following,  that  is 
to  say: 

First.  That  the  house  and  lot  to- 
gether with  all  furniture  at  957  E. 
6th  S.  St.  together  with  the  silver- 
ware be  the  property  of  Mrs.  Hazel 
Brod. 

Secondly,  beck  during  her  life- 
time and  after  her  death  be  sold 
and  the  proceeds  be  placed  to  the 
benefit  of  the  Teachers'  Benefit  As- 
sociation of  Salt  City. 

Thirdly.  That  the  house  and  lot 
at  1210  9th  East  be  transferred  to 
Mrs.  Watson  Bracken  of  Ophir, 
Utah. 

That  the  house  and  lot  at  624  4th 
Ave.  be  transferred  to  Mrs.  Ella 
Murphy  Smith  during  her  lifetime 
and  after  her  death  be  sold  and  that 
the  proceeds  be  placed  to  the  credit 
of  the  Salt  Lake  Teachers'  Hospital 
Fund. 

That  my  father's  violin  be  sent  to 
Fred  Weale  of  Elmira,  N.  Y.  That 
my  mink  furs  be  given  to  Mrs.  Flora 
Goodsell  of  Salt  Lake   City,  Utah. 


As  soon  as  possible  I  want  all  stocks 
and  vacant  property  disposed  of  and 
after  all  debts  be  paid  whatever  is 
left  be  given  to  the  Teachers'  Hospi- 
tal Fund  of  Salt  Lake  City,  Utah. 

Fourthly.  I  want  my  horses  sad- 
dle, bridle,  buggy,  harness,  etc.,  to 
be  given  to  John  Treutlen  together 
with  the  sum  of  $100.00. 

After  all  debts  are  paid  any 
money  remaining  is  to  be  equally 
divided  between  Ella  Murphy 
Smith  and  Hazel  Brodbeck.  My 
mother's  watch  is  to  be  given  to  her 
niece *Eittie  Welts  of  Auburn,  New 
York. 

I  hereby  appoint  Martin  Mahnkin 
administrator  without  bonds. 

Fifthly.  I  wish  the  sum  of  $250 
paid  to  Mrs.  Isabelle  D  [blot]  enny 
of  Beaver,  Utah,  also  $250  to  Mrs» 
*  Mary  Mc  [blot]  Lane  of  Salt  Lake 
and  the  sum  of  $100  to  Mrs.  Harry 
Campbell  of  Salt  Lake  City. 

Sixthly 

Lastly.  I   hereby    nominate  and 

appoint    

the  executors  of  this,  my  last  will 
and  testament,  and  hereby  revoke 
all  former  wills  by  me  made. 

In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal  this  Fiftli 
day  of  Oct.,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  17. 
Mary  J.  Wolcott.  [L.  S.] 

The  foregoing  instrument,  cork- 
sisting  of  two  pages,  besides  this, 
was  at  the  date  hereof,  by  the  said 
Mary  J.  Wolcott  signed  and  sealed 
and  published  as,  and  declared  to 
be,  his  last  vriU  and  testament,  in 
presence  of  us,  who  at  his  request, 
and  in  his  pi^esence,  and  in  the 
presence  of  each  other,  have  sub- 
scribed our  names  as  vntnesses 
thereto. 

Mary  J.  Wolcott, 
Residing  at  Salt  Lake  City,  Utah. 


Residing  at 


The  italicized  words  and  figures 
represent  the  printed  portion;  the 
remainder  was  written  entirely  by 
deceased.  The  statute  above  referred 
to  is  as  follows:  ''An  olographic 
will  is  one  that  is  entirely  written, 
dated,  and  signed  by  the  hand  of  the 
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testator  himself.  It  is  subject  to  no 
other  form,  and  may  be  made  in  or 
out  of  this  state,  and  need  not  be 
witnessed.  Such  wills  may  be 
proved  in  the  same  manner  as  other 
private  writings." 

There  is  no  doubt  that  the  de- 
ceased intended  the  document  to  be 
her  will,  but  the  right  to  dispose  of 

property  by  will  is 

J^i^em^ST  governed  and  con- 
trolled entirely  by 
statute.  Such  statutes  are  manda- 
tory, and,  unless  strictly  complied 
witii,  the  instrum^Qit,  as  a  will,  is 
void.  This  will  appear  from  many 
of  the  authorities  hereinafter  cited. 
Appellant,  in  offering  the  docu- 
ment for  probate,  offered  only  the 
words  and  figures  written  by  the 
deceased.  Her  counsel  expressly 
excluded  the  printed  matter  from 
his  offer  and  by  this  means  sought 
to  bring  the  document  within  the 
terms  of  the  statute.  The  offer  was 
unique  and  the  proceedings  some- 
what anomalous.  If  the  deceased 
had  written  across  the  printed 
words  and  figures,  or  through  them, 
or  over  them,  or  entirely  regardless 
of  them  or  their  meaning  and  effect, 
her  writing  alone  would  have  been 
admissible  in  evidence  to  the  same 
effect  as  if  written  on  blank  paper. 
But  such  was  not  the  case.  The 
printed  matter  in  the  instrument 
offered  was  just  as  much  a  part  of 
its  contents  as  the  script  vnritten 
by  her  own  hand.  She  adopted  the 
printed  matter  in  order  to  fully  ex- 
press her  intention.  She  no  doubt 
procured  the  blank  form  for  the 
purpose  of  aiding  her  to  express  her 
intention  in  a  formal  manner.  No 
other  conclusion  can  properly  be 
drawn  if  we  view  the  instrument 
from  the  standpoint  of  reason  un- 
hampered by  desire.  No  criticism 
of  appellant's  counsel  can  be  justly 
indulged  in  for  making  the  offer  in 
the  way  he  did.    While  from  every 

point  of  view  such 
win^^ian'k^form  an  offcr  was  unten- 

wruuS?.*  **"*^  **  ^"^'^^     nevertheless, 

as  stated  by  him, 
there  do  not  appear  to  be  any  ad- 
judicated cases  against  his  conten- 


729 


180  Pac.  1Q9.) 

tion.'  Neither  does  it  appear  that 
any  such  offer  was  ever  made  be- 
fore in  a  case  of  this  kind.  Counsel 
has  referred  us  to  no  authority.  If 
there  are  authorities  sustaining  the 
right  of  a  party  to  offer  for  probate 
as  a  will  such  portions  of  a  docu- 
ment as  he  may  desire  for  the  pur- 
pose of  making  a  case,  while  ex- 
cluding other  portions  which  would 
defeat  his  purpose,  such  authorities 
are  not  well  considered,  and  we 
would  hesitate  to  follow  them. 
If  the  matter  excluded  from  the  of- 
fer was  totally  disconnected  there- 
from, was  not  germane,  or  was  en- 
tirely irrelevant  to  the  purpose  and 
object  of  the  instrument,  a  differ- 
ent question  would  be  presented. 
Such  matter  might  be  treated  as 
surplusage  and  disregarded.  ''Sur- 
plusage" is  defined  by  a  distin- 
guished author :  "Matter  in  any  in- 
strument, foreign  to  the  purpose; 
whatever  is  extraneous,  imperti- 
nent, superfluous  or  unnecessary." 
Anderson's  Dictionary  of  Law,  997 ; 
Adams  v.  Capital  State  Bank,  74 
Miss.  307,  20  So.  881. 

Instances  of  such  matter  occur  in 
many  of  the  cases  cited.  The  fact 
that  the  matter  written  by  deceased 
in  her  own  hand,  standing  alone, 
might  constitute  a  complete  testa- 
mentary disposition  of  her  prop- 
erty, does  not  alter  the  case.  The 
document  offered  by  appellant  is 
not  the  document  prepared  by  de- 
ceased as  her  will.    The  document 

actually  prepared  ^p^ion  of 
by  her  does  not  couptpaction  of 
meet  the  statutory  l***-***'"^- 
requirements.  In  either  case  the 
instrument  cannot  be  sustained  as  a 
will  without  arbitrarily  setting  the 
statute  aside  and  substituting  our 
will  for  that  of  the  legislature. 
This  we  have  no  right  or  power  to 
do,  however  much  we  may  appreci- 
ate the  hardship  incident  to  a  strict 
construction  in  the  present  case.  Un- 
flinching loyalty  to  the  law,  both  in 
letter  and  in  spirit,  is  the  only  sure 
ground  upon  which  to  stand.  Even 
if  we  had^the  right  to  express  our 
views  in  the  present  case  as  to 
what  the  statute  ought  to  be,  we  are 
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not  prepared  to  say  what  changes 
should  be  made.  The  law  in  ques- 
tion is  founded  upon  wise  and  pru- 
dential considerations.  It  is  based 
upon  the  experience  of  enlightened 
governments  whose  growth  and  de- 
velbpment  have  been  upward  and 
onward  in  the  attainment  of  a  high- 
er civilization. 

It  is  not  our  purpose  to  comment 
upon  the  authorities  cited  by  ^  the 
parties  litigant.  The  briefs  on  both 
sides  have  been  well  prepared  and 
the  leading  authorities  carefully 
'  collated,  thereby  rendering  the 
court  a  service  the  importance  of 
which  is  duly  acknowledged. 

Appellant's  counsel  relies  on  the 
following  authorities :  Morrison  v. 
Bartlett,  148  Ky.  833  41  L.R.A. 
(N.S.)  39, 147  S.  W.  761 ;  1  Jarman, 
Wills,  26 ;  Re  Rand,  61  Cal.  468,  44 
Am.  Rep.  555;  Re  Sober,  78  Cal. 
477,  21  Pac.  9 ;  Baker  v.  Brown,  83 
Miss.  793,  36  So.  539,  1  Ann.  Cas. 
371 ;  Robertson's  Succession,  49  La. 
Ann.  868,  62  Am.  St.  Rep.  672,  21 
So.  586 ;  State  v.  Emsweller,  78  W. 
Va.  214,  88  S.  E.  787 ;  Pena  v.  New 
Orleans,  13  La.  Ann.  86,  71  Am. 
Dec.  506 ;  14  Enc.  Ev.  435,  436 ;  Re 
Skerrett,  67  Cal.  585,  8  Pac.  181 ; 
Alexander,  Wills,  §  1314;  also  § 
1312;  Armstrong  v.  Walton,  105 
Miss.  337,  46  L.R.A.(N.S.)  552,  62 
So.  173,  Ann.  Cas.  1916E,  137;  Re 
Chevallier,  159  Cal.  161,  113  Pac. 
130 ;  Re  Lakemeyer,  135  Cal.  28,  87 
Am.  St.  Rep.  96,  66  Pac.  961 ;  Caine 
V.  Hagenbarth,  37  Utah,  69,  106 
Pac.  945. 

Respondent's  counsel  cites  the  fol- 
lowing authorities  to  the  effect  that 
the  instrument  is  not  a  valid  will: 
Re  Jenkins,  157  N.  C.  429,  37  L.R.A. 
(N.S.)  842,  72  S.  E.  1072 ;  Re  Mar- 
tin's Estate,  58  Cal.  530;  Re  Car- 
penter, 172  Cal.  268,  L.R.A.1916E, 
498,  156  Pac.  464;  Armant's  Suc- 
cession, 43  La.  Ann.  314,  26  Am. 
St.  Rep.  183,  9  So.  50 ;  Williams  v. 
Hardy,  15  La.  Ann.  286,  in  which  it 
is  said :  "Where  a  testament,  pur- 
porting to  be  of  the  olographic 
kind  is  not  entirely  written  by  the 
testator,    it    is    null;"  Robertson's 


Succession,  49  La.  Ann.  868,  62  Anu 
St.  Rep.  672,  21  So.  686 ;  Re  Plumel, 
151  Cal.  77,  121  Am.  St.  Rep.  100, 
90  Pac.  192;  Re  Noyes,  40  Mont. 
190,  26  L.R.A.(N.S.)  1146, 105  Pac. 
1017, 20  Ann.  Cas.  366 ;  Re  Rand,  61 
Cal.  468,  44  Am.  Rep.  566 ;  3  Alex- 
ander, Wills,  §  312 ;  Re  BiUings,  64 
Cal.  427,  1  Pac.  701,  in  which  the 
court  said:  "Section  1277,  Civil 
Code,  requires  that  a  paper,  to  con- 
stitute an  olographic  will,  must  be 
entirely  written,  dated,  and  signed 
by  the  hand  of  the  testator.  It  must 
be  entirely  written,  it  must  be  en- 
tirely dated,  and  it  must  be  entirely 
signed  by  him.  If  it  be  partly  writ- 
ten by  him  and  partly  written  by 
another,  or  printed, — if  it  be  partly 
dated  or  signed  by  him  and  partly 
by  another, — ^it  is  not  a  compliance 
with  the  statute." 

The  following  excerpts  from 
standard  authors  on  wills,  quoted 
by  respondent,  are  pertinent : 

"It  is  absolutely  essential  that 
an  olographic  will  be  wholly  in  the 
handwriting  of  the  testator.  There- 
fore an  instrument  partly  written 
and  partly  printed  will  be  refused 
probate."  30  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  662. 

"A  holographic  will  is  one  wholly 
written,  dated,  and  signed  in  the 
proper  handwriting  of  the  testa- 
tor." Remsen,  Preparation  &  Coa- 
tests  of  Wills,  p.  19. 

See  also  Schouler,  Wills,  §  255, 
and  1  Underbill,  Wills,  15. 

"The  holographic  will  must  be 
entirely  in  the  handwriting  of  the 
testator,  at  least  as  to  every  part 
necessary  to  its  validity.  A  will 
written  on  the  printed  form  by  fill- 
ing in  blanks  is  not  a  good  holo- 
graphic will."    Page,  Wills,  §  230. 

"The  writing  must  all  be  made  by 
the  testator.  A  will  on  a  printed 
form  with  the  blanks  filed  in  the 
handwriting  of  the  deceased  is  not 
holographic."    Rood,  Wills,  §  270. 

The  decided  weight  of  authority 
seems  to  be  against  the  contention 
of  appellant.  The  judgment  is  af- 
firmed at  appellant's  coste. 

Corf  man,  Ch.  J.,  and  Frick,  Weber, 
and  Gideon,  JJ.,  concur. 
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ANNOTATION. 
Validity  of  holographic  vrill  drawn  on  station^s  blank. 


It  is  a  general  requirement  govern- 
ing holographic  wills — in  states  where 
the  requirements  as  to  execution  are 
relaxed  in  case  of  such  wills — ^that  the 
will  be  wholly  in  the  handwriting  of 
the  decedent.  The  only  cases  that 
have  passed  upon  the  validity  of  such 
a  will  written  on  a  form  in  which  the 
printed  words  in  the  form  are  part  of 
the  will  as  completed  agree  with  the 
decision  in  the  reported  case  (Re 
WoLOOTT,  ante,  727),  that  there  is  in 
such  a  case  no  valid  holographic  will. 
Re  Rand  (1822)  61  Cal.  468,  44  Am. 
Rep.  656.  See  Maris  v.  Adams  (Tex.) 
infra. 

The  court  in  Re  Rand  (Cal.)  supra, 
refers  to  the  statutory  provision  that 
a  holographic  will  is  one  that  is  en- 
tirely written,  dated,  and  signed  by 
the  hand  of  the  testator  himself,  and 
continues :  "The  paper  before  us  was 
not  entirely  written  by  the  hand  of 
the  deceased.     Portions    of    it   were 


printed.  The  legislature  has  seen  fit 
to  prescribe  forms  requisite  to  an  holo- 
graphic will,  and  these  forms  are  made 
necessary  to  be  observed.  It  was 
strenuously  urged  before  us  that  the 
portions  of  the  paper  which  were  writ- 
ten by  the  deceased  should  be  admit- 
ted to  probate,  omitting  the  printed 
portions.  We  are  not  at  liberty  to  so 
hold.  We  should  thereby,  in  effect, 
change  the  statute,  and  make  it  read 
that  such  portions  of  an  instrument  as 
are  in  the  handwriting  of  the  deceased 
constitute  an  holographic  will.  The 
instrument  in  its  entirety  is  before  us. 
It  is  was  not  entirely  written  by  the 
hand  of  the  deceased." 

A  promissory  note  written  on  a 
printed  form  cannot  be  probated  as  a 
holographic  will  under  a  statute  re- 
quiring such  a  will  to  be  "wholy  writ- 
ten by  the  testator."  Maris  v.  Adams 
(1914)  —  Tex.  Civ.  App.  — ,  166  s/w. 
475.  W.  A.  E. 


DAVID  LARSON,  by  Guardian  ad  Litem,  Respt, 

V. 

CALDER'S  PARK  COMPANY,  Appt. 

Utah  Suprjeme  Court -^  April  11,  1919, 

(—  Utah,  — ,  180  Pac.  599.) 

Proximate  cause  —  letting  dilapidated  building  —  landlord's  liability. 

1.  Letting  a  building  for  a  shooting  gallery,  with  walls  so  dilapidated 
that  bullets  glancing  from  the  targets  are  likely  to  pass  through  and  in- 
jure persons  in  the  vicinity,  is  the  proximate  cause  of  injury  to  a  by- 
stander by  a  bullet  taking  such  course. 

[See  note  on  this  question  beginning  on  page  740.] 

« 

Landlord  and  tenant  —  letting  shoot-     — letting  nuisance  —  liability. 

3.  If  an  owner  creates  a  dangerous 
nuisance  on  his  land,  he  cannot  avoid 
liability  if  a  person  is  injured  thereon 
by  letting  to  another  the  land  with  the 
nuisance  thereon,  at  least  if  it  can  be 
reasonably  expected  that  the  lessee 
will  continue  the  nuisance. 

[See  16  R.  C.  L.  1076.] 


ing  gallery  —  liability  for  injury  to 
passer-by. 

2.  One  letting  for  a  shooting  gal- 
lery a  building  so  dilapidated  that  bul- 
lets glancing  from  the  targets  are  lia- 
ble to  pass  through  the  walls  of  the 
building  to  the  injury  of  passers-by  is 
liable  for  injury  so  caused. 

[See  16  R.  G.  L.  1082.] 
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—  letting  property  for  public  use  — 
care  required. 

4.  One  letting  property  for  a  public 
use  must  exercise  greater  care  than 
when  the  property  is  let  for  a  private 
purpose. 

[See  16  R.  C.  L.  1069.] 

Nuisance  —  shooting  gallery. 

5.  A  building  used  as  a  shooting  gal- 
lery is  not»  although  containing  cracks 
through  which  splinters  of  bullets 
might  fly,  a  nuisance  per  se,  irrespec- 
tive of  the  use  to  which  it  is  put. 

[See  20  R.  C.  L.  418,  419.} 

Landlord  and  tenant  —  notice  of  pos- 
sible injury. 

6.  One  letting  a  building  for  a 
shooting  gallery  in  a  public  park  is 
chargeable  with  notice  that  it  will  be 
used  for  that  purpose,  and  that  if  the 
walls  are  not  properly  protected  per- 
sons in  the  vicinity  will  be  likely  to 
be  injured  by  stray  bullets. 

[See  16  R.  C.  L.  1079.] 


Definition  —  proximate  cause. 

7.  The  proximate  cause  is  the  one 
that  starts  the  other  causes  in  motion. 

[See  22  R.  C.  L.  110.] 

Landlord    and    tenant  —  purpose   of 
path. 

8.  That  a  path  beside  a  shooting 
gallery  in  a  public  park  was  not  laid 
out  by  the  owner  or  intended  by  him 
for  public  use  is  immaterial  on  the 
question  of  his  liability  for  injury  to 
one  on  the  path  by  a  stray  bullet  from 
the  gallery,  if  to  his  knowledge  at  the 
time  he  let  the  property  the  path  was 
generally  used  by  patrons  of  the  re- 
sort. 

Appeal  —  refusal  of  instructions  — 
error. 

9.  Failure  to  instruct  upon  issues 
not  raised  by  the  pleadings  is  not  er- 
ror. 

[See  14  R.  C.  L.  786.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Brown,  J.)  in  favor  of  plaintiff  in  an  action  brought  to. 
recover  damages  for  the  loss  of  her  son's  eye,  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  H.  Hurd,  L.  L.  Bagley,  and     Am.  Rep.  767 ;  Willson  v.  Treadwell, 


J.  D.  Hurd,  for  appellant : 

There  is  no  implied  warranty  on  the 
part  of  a  landlord  that  leased  prem- 
ises are  in  a  safe  condition,  or  that 
he  will  keep  the  premises  repaired  or 
in  a  safe  condition. 

Jones,  Land.  &  T.  §  574;  Doyle  v. 
Union  P.  R.  Co.  147  U.  S.  413,  37  L.  ed. 
223,  13  Sup.  Ct.  Rep.  333;  Viterbo  v. 
Friedlander,  120  U.  S.  712,  30  L.  ed. 
777,  7  Sup.  Ct.  Rep.  962;  Hamilton  v. 
Feary,  8  Ind.  App.  615,  52  Am.  St.  Rep. 
485,  35  N.  E.  48;  Moynihan  v.  Allyn, 
162  Mass.  270,  38  N.  E.  497;  Harpel  v. 
Fall,  63  Minn.  520,  65  N.  W.  913. 

In  the  absence  of  an  express  cove- 
nant on  the  part  of  the  landlord  to 
maintain  the  premises  in  repair,  it  is 
generally  held  that  neither  the  tenant 
ndr  a  guest  of  the  tenant  has  any  right 
of  action  against  the  landlord  for  in- 
juries sustained  by  reason  of  defects 
in  the  premises,  where  there  was  no 
fraud  or  misrepresentation  on  the  part 
of  the  landlord  leasing  the  premises. 

Jones,  Land.  &  T.  §  585;  McConnell 
V.  Lemley,  48  La.  Ann.  1433,  34  L.R.A. 
609,  55  Am.  St.  Rep.  319,  20  So.  887; 
Marshall  v.  Heard,  59  Tex.  266;  Bur- 
dick  V.  Cheadle,  26  Ohio  St.  393,  20 


81  Cal.  58,  22  Pac.  304;  Mehr  v.  Mc- 
Nab,  24  Ont.  Rep.  653 ;  Mellen  v.  Mor- 
rill, 126  Mass.  545,  30  Am.  Rep.  695; 
Fellows  V.  Gilhuber,  82  Wis.  639,  17 
L.R.A.  577,  52  N.  W.  307;  Miles  v. 
Janvrin,  196  Mass.  431,  13  L.R.A. 
(N.S.)  378,  124  Am.  St.  Rep.  575,  82 
N.  E.  708. 

Defendant  is  not  legally  responsible 
or  liable  in  damages  for  tiie  injury 
complained  of  by  the  plaintiff. 

Peterson  v.  Bullion-Beck  &  C.  Min. 
Co.  33  Utah,  20,  91  Pac.  1095,  14  Ann. 
Cas.  1122;  Clifford  v.  Atlantic  Cotton 
Mills,  146  Mass.  47,  4  Am.  St  Rep.  279, 
15  N.  E.  84;  GrifUn  v.  Jackson  Light 
&  P.  Co.  92  Am.  St.  Rep.  496  and  note, 
122  Mich.  653,  55  L.R.A.  318,  87  N.  W. 
888;  Coman  v.  Alles,  198  Mass.  99,  14 
L.R.A.(N.S.)  950,  83  N.  E.  1097;  Luf- 
kin  V.  Zane,  157  Mass.  117,  34  Am/St 
Rep.  262,  17  L.R.A.  251,  31  N.  E.  757; 
Gardner  v.  Rhodes,  114  Ga.  929.  57 
L.R.A.  749,  41  S.  E.  63 ;  Kalis  v.  Shat- 
tuck,  69  Cal.  593,  58  Am.  Rep.  568, 11 
Pac.  346;  Ryan  v.  Wilson,  87  N.  Y.  471, 
41  Am.  Rep.  384;  McCarthy  v.  York 
County  Sav.  Bank,  74  Me.  315,  43  Am. 
Rep.  591;  Taylor,  Land  &  T.  §  175; 
Jones,  Land.  &  T.  §  605. 


LARSON  V.  CALDER'S  PARK  CO. 


733 


(—  Utah,  — , 

Unless  the  injury  or  damage  com- 
plained of  is  in  law  the  proximate  and 
direct  result  of  the  alleged  wrongful 
act  of  the  owner  of  premises,  he  is  not 
responsible  to  the  one  injured  thereon 
while  the  same  are  in  the  exclusive 
possession  and  under  the  control  of 
the  tenant. 

Anderson  v.  Baltimore  &  0.  R.  Co. 
74  W.  Va.  17*  51  L.R.A.(N.S.)  888,  81 
S.  E.  679;  Clifford  v.  Atlantic  Cotton 
Mills,  146  Mass.  47,  4  Am.  St.  Rep. 
279,  15  N.  £.  84;  Gardner  v.  Rhodes, 
114  6a.  929,  57  L.R.A.  749,  41  S.  E. 
63;  Milwaukee  &  St.  P.  R.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  24  L.  ed.  256. 

Messrs.  D.  H.  Thomas  and  W.  R. 
Hutchinson  for  respondent. 

Weber,  J.,  delivered  the  opinion  of 
the  court: 

Laura  Richardson,  as  guardian  ad 
litem  of  her  son,  David  Larson, 
eleven  years  of  age,  instituted  this 
action  in  the  dish'ict  court  of  Salt 
Lake  county  against  the  defendant 
for  the  recovery  of  damages  for  the 
loss  of  the  boy's  right  eye  as  a  re- 
sult qt  defendant's  alleged  negli- 
gence. The  case  was  tried  before  the 
court  with  a  jury,  and  a  verdict  was 
rendered  in  favor  of  plaintiff,  and 
from  the  judgment  entered  thereon 
defendant  appeals. 

hi  his  complaint  the  respondent 
alleges  that  he  is  an  infant,  eleven 
years  of  age,  and  that  he  sues  by  his 
guardian  ad  litem;  that  defendant 
is  a  Utah  corporation;  that  on 
Jane  2,  1916»  the  date  of  plaintiff's 
alleged  injury,  and  for  many  years 
prior,  appellant  was  the  owner  of  a 
pleasure  resort  or  park  known  as 
"Wandamere"  in  Salt  Lake  City, 
and  that  Wandamere  was  widely 
known  as  a  suitable  and  safe  place 
for  the  entertainment  of  the  public 
and  of  children ;  that  long  before  the 
alleged  injury  appellant  erected  a 
number  of  buildings  at  said  resort 
for  the  use  of  itself,  and  its  lessees 
and  concessioners,  for  the  purpose 
of  there  conducting  attractions  and 
amusements  for  gain  and  profit  and 
for  the  entertainment  of  the  public ; 
that  appellant  had  constructed  one 
of  the  buildings  for  the  purpose  of 
being  used  as  a  shooting  gallery, 
where  patrons  of  the  resort  were 


180  Pae.  699y) 

permitted  for  pay  to  shoot  with 
rifles  loaded  with  gunpowder  and 
leaden  bullets  at  certain  targets; 
that  said  shooting  gallery  was  con- 
structed by  appellant  many  years 
prior  to  June  2, 1916,  and  during  all 
the  time  since  its  construction  had 
been  used  as  a  shooting  gallery; 
that  the  targets  used  in  the  shoot- 
ing gallery  were  constructed  of  iron, 
and  that  when  bullets  would  strike 
against  them  they  would  glance 
from  the  targets  and,  unless  pre- 
vented by  some  suitable  and  proper 
protection,  would  fly  from  the  tar- 
gets and  from  the  building  out  to 
where  patrons  of  the  resort  were 
passing  by  or  standing  near  the 
shooting  gallery,  and  were  liable  to 
strike  and  injure  such  patrons ;  that 
during  all  of  the  time  and  continu- 
ously up  to  and  including  June  2, 
1916,  there  existed  immediately  east 
of  the  building  in  which  the  shoot- 
ing gallery  was  so  operated  a  well- 
defined  and  beaten  path,  which  had 
been  continuously,  frequently,  and 
regularly  used,  and  at  the  time  of 
the  alleged  injury  was  used,  by  pa- 
trons of  the  park  in  passing  by  the 
shooting-gallery  building;  that  ap- 
pellant carelessly  and  negligently 
so  constructed  the  east  wall  of  said 
building  of  boards  and  lumber  that 
large  cracks,  holes,  and  openings  re- 
mained therein,  through  which  bul- 
lets, when  they  struck  against  and 
glanced  from  the  targets,  would  fly 
out  to  where  patrons  were  passing 
along  the  said  path,  and  that  by 
reason  thereof  the  shooting  gallery 
and  premises  thereabouts  became 
and  were  unsafe  and  dangerous  to 
patrons ;  that  all  of  these  conditions 
were  well  known  to  the  appellant; 
that  on  April  29,  1916,  the  appel- 
lant  leased  the  resort  to  parties  who 
organized  a  corporation  known  as 
the  Jackson-Sweeten  Amusement 
Company,  for  the  purpose  of  operat- 
.  ing  the  resort  under  said  lease,  and 
that  with  the  knowledge  and  con- 
sent of  appellant  the  Jackson-Sweet- 
en Amusement  Company  entered  in- 
to possession  of  the  resort  under  the 
conditions  described,  and  operated 
it  during  the  season  of  1916;  that 
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the  lease  provided  that  the  lessees 
were  to  have  complete  possession  of 
Wandamere  park,  and  should  have 
the  right  and  privilege  of  operating 
and  maintaining  all  of  the  attrac- 
tions and  amusements  which  were 
ordinarily  and  usually  there  main- 
tained and  operated;  that  at  the 
time  the  lease  was  executed,  and 
when  the  park  was  taken  posses- 
sion of  by  the  Jackson-Sweeten 
Amusement  Company,  the  building 
in  which  the  shooting  gallery  had 
been  operated  was  one  of  the  build- 
ings of  said  resort,  and  the  shoot- 
ing gallery,  operated  as  above  set 
forth,  was  one  of  the  attractions 
and  amusements  operated  by  the 
lessees,  and  that  the  unsafe  condi- 
tion of  the  building  continued  while 
in  the  possession  of  the  lessees  as  it 
had  been  for  many  years  before  the 
lease ;  that  during  the  season  of  1916 
the  resort  was  widely  advertised 
by  the  Jackson-Sweeten  Amuse- 
ment Company,  which  induced  the 
teachers  of  the  public  schools  of  Salt 
Lake  City  to  hold  their  "field  day" 
for  the  public  schools  of  the  city  at 
said  resort  on  June  2,  1916,  the  pu- 
pils being  given  free  admission  on 
said  date;  that  respondent  was  one 
of  those  to  whom  free  admission 
was  given  to  the  resort,  and  that 
while  there  on  the  date  mentioned 
he  passed  along  the  path  referred  to, 
and  that  at  that  time  some  patron 
of  the  gallery  shot  at  the  targets, 
and  a  bullet  so  shot  from  the  rifle 
glanced  from  the  target  and  passed 
through  a  hole  or  crack  in  the  east 
wall  of  the  gallery  and  struck  the 
respondent  in  his  right  eye,  and  as 
a  result  of  the  accident  his  eye  was 
destroyed  and  its  removal  became 
necessary. 

Appellant,  in  its  answer,  admitted 
the  age  of  the  respondent,  the  cor- 
porate existence  of  the  appellant,  its 
ownership  of  Wandamere  park,  and 
that  it  executed  the  written  lease 
set  out  in  the  complaint.  All  the 
other  allegations  of  the  complaint 
were  denied  in  the  answer. 

The  material  allegations  of  the 
complaint  were  supported  by  sub- 
stantial  evidence.     It  was   shown 


that  the  shooting  gallery  had  been 
operated  since  1909;  that  the  build- 
ing was  old  even  at  that  time ;  that 
the  east  wall,  constructed  of  boards, 
had  holes,  cracks,  and  oj^eningB 
therein,  and  that  this  condition  had 
existed  for  some  years.  One  of  the 
boards  taken  from  the  wall  and  in- 
troduced in  evidence  as  an  exhibit 
is  literally  peppered  with  bullets  and 
fragments  of  bullets.  On  the  east 
of  the  shooting  gallery,  north  and 
south,  there  was  a  ditch  with  run- 
ning water  next  to  the  wall  of  the 
gallery,  and  also  a  passageway, 
which  some  of  the  witnesses  de- 
scribed as  a  well-defined  track; 
others  speak  of  it  as  a  well-beaten 
path;  all  who  testified  on  the  sub- 
ject said  that  it  was  often  used  as 
a  passageway,  particularly  on  im- 
portant days.  By  the  terms  of  the 
lease  it  was  provided  that  the  lessees 
expend  certain  sums  of  money  in 
improvements  and  repairs,  but  noth- 
ing was  said  about  the  shooting  gal- 
lery. They  agreed  to  keep  all  the 
buildings  used  for  attractions  in 
good  repair,  and  at  all  times  to  em- 
ploy competent  assistance  and  help 
in  maintaining  the  attractions,  and, 
in  case  of  any  accident  giving  rise 
to  an  action  for  personal  injury  by 
reason  of  the  operation  and  main- 
tenance of  the  park,  the  lessees 
agreed  to  defend  any  action  brought 
and  to  hold  the  lessor  harmless.  The  ' 
lessees  were  also  given  the  right  to 
sell  concessions  and  give  persons  the 
right  to  operate  at&actions  at  the 
park. 

The  appellant  maintains  that 
from  the  evidence  it  is  plain  that 
the  building  or  structure  used  as  a 
shooting  gallery  was  not  in  any 
sense  inherently  dangerous,  and 
that  whatever  danger,  if  any,  there 
was  to  patrons,  arose  wholly  from 
the  negligence  of  the  lessees  and 
their  sublessees  in  installing  and 
operating  an  apparatus  for  a  shoot- 
ing booth,  and  from  their  neglect  to 
take  any  reasonable  precautkm  to 
prevent  patrons  from  coming  in 
close  proximity  to  the  targets 
placed  and  used  in  said  gaUery.  As 
to  the  law,  counsel  for  appellamt  as- 
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sert  that  the  general  rule  is  that 
there  is  no  implied  warranty  on  the 
part  of  a  landlord  that  leased  prem- 
ises are  in  a  safe  condition,  or  that 
he  will  keep  the  premises  repaired 
or  in  a  safe  condition;  and  that,  in 
the  absence  of  an  express  covenant 
on  the  part  of  the  landlord  to  main- 
tain the  premises  in  repair,  it  is 
generally  held  that  neither  the.  ten- 
ant nor  a  guest  of  the  tenant  has 
any  right  of  action  against  the  land- 
lord for  injuries  sustained  by  reason 
of  defects  in  the  premises  where 
there  was  no  fraud  or  misrepresen- 
tation on  the  part  of  the  landlord 
leasing  the  premises ;  that  the  over- 
whelming weight  of  authority  is  to 
the  effect  that,  where  property  at 
the  time  of  the  demise  is  not  a  nui- 
sance, and  an  injury  happens  by 
some  act  of  the  tenant  or  while  the 
tenant  has  the  entire  possession  or 
control  of  the  premises,  the  owner 
is  not  liable.  The  following  authori- 
ties are  cited  by  appellant  and  sup- 
port its  contention :  Jones,  Land.  & 
T;  §  674 ;  Doyle  v.  Union  P.  R.  Co. 
147  U.  S.  413,  37  L.  ed.  223, 13  Sup. 
Ct.  Rep.  333 ;  Hamilton  v.  Feary,  8 
Ind.  App.  615,  52  Am.  St.  Rep.  485, 
35  N.  E.  48;  Moynihan  v.  AUyn,  162 
Mass.  270,  38  N  E.  497;  Harpel  v. 
Fall,  63  Minn.  520,  65  N.  W.  913; 
Marshall  v.  Heard,  59  Tex.  266 ;  Bur- 
dick  V.  Cheadle,  26  Ohio  St.  393,  20 
Am.  Rep.  767 ;  Robbins  v.  Jones,  15 
C.  B.  N.  S.  221,  143  Eng.  Reprint, 
768,  33  L.  J.  C.  P  N.  S.  1,  10  Jur. 
N.  S.  239, 9  L.  T.  N.  S.  523, 12  Week. 
Rep.  248;  Mellen  v.  Morrill,  126 
Mass.  545,  80  Am.  Rep.  695;  Fel- 
lows V.  Gilhuber,  82  Wis.  639,  17 
L.R.A.  577,  52  N.  W.  307 ;  Miles  v. 
Janvrin,  196  Mass.  431,  13  L.R.A. 
(N.S.)  378,  124  Am.  St.  Rep.  575, 
82  N.  E.  708 ;  24  Cyc.  1092 ;  Peter- 
son  v.  Bullion-Beck  &  C.  Min.  Co.  33 
Utah,  20,  91  Pac.  1095, 14  Ann.  Cas. 
1122;  Clifford  v.  Atlantic  Mills,  146 
Mass.  47,  4  Am.  St.  Rep.  279,  15 
N.  E.  84;  Griffin  v.  Jackson  Light 
&  P.  Co.  92  Am.  St.  Rep.  496,  and 
note  C.  p.  524  (128  Mich  653,  55 
L.R.A.-318,  87  N.  W.  888) ;  Coman 
V.  Alles,  198  Mass.  99,  14  L.R.A. 
(N.S.)  950,  83  N.  E.  1097;  Lufkin 


V.  Zane,  157  Mass.  117,  17  L.R.A. 
251,  34  Am.  St.  Rep.  262,  31  N.  E. 
757;  Gardner  v.  Rhodes,  114  Ga. 
929, 57  L.R. A.  749, 41 S.  E.  63 ;  Kalis 
v.  Shattuck,  69  Cal.  693,  58  Am. 
Rep.  568,  11  Fac,  346 ;  Ryan  v.  Wil- 
son, 87  N.  Y.  471,  41  Am.  Rep.  384 ; 
McCarthy  v.  York  County  Sav. 
Bank,  74. Me.  315,  43  Am.  Rep.  591. 
Appellant  relies  on  the  case  of 
Peterson  v.  Bullion-Beck  &  C.  Min. 
Co.  33  Utah  20,  91  Pac.  1095,  14 
Ann.  Cas  1122,  and  specially  refers 
to  an  excerpt  quoted  from  Taylor, 
Land.  &  Tenant,  by  Mr.  Justice 
Frick  in  his  concurring  opinion,  a» 
a  correct  statement  of  the  law  ap- 
plicable to  cases  like  the  one  at  bar. 
No  doubt  the  law  is  properly  reflect- 
ed in  the  excerpt  quoted  from  Tay- 
lor, but  the  quotation  has  no  appli- 
cation to  this  case  for  the  reason 
that  here  the  shooting  gallery  build- 
ing, at  the  time  it  was  leased  by  the 
appellant,  was  in  such  a  condition 
that  it  constituted  a  quiescent  nui- 
sance. From  the  undisputed  evi- 
dence it  is  manifest  that  by  using 
the  building  which  was  intended  for 
use  as  a  shooting  gallery  and  which 
was  leased  for  that 

purpose,  in  the  con-    I^andlord  and 

dition    it    was    in  llbootinJ[''rar."^ 
when  ^  leased,     the  lS7n.V«  "i7 

projectiles    m    pass-    pawer-by. 

ing  from  the  guns 
would  necessarily  be  deflected  from 
the  target  through  the  openings  in 
the  wall  of  the  building,  and  would 
thus  probably  come  in  contact  with 
a  person  passing  the  building  along 
the  passageway  and  injure  him. 
The  injury  inflicted  might  be  trivial, 
or  it  might,  as  in  the  case  at  bar,  be 
quite  serious.  It  was  the  unsafe 
condition  of  the  building  as  leased, 
however,  which  would  expose  the 
passer-by  to  danger,  and  not  the 
sole  act  of  the  tenant,  for  the  rea- 
son that,  if  the  tenant  used  the 
building  at  all  as  a  shooting  gallery 
in  the  condition  in  which  it  was,  the 
danger  would  certainly  be  constant- 
ly imminent.  The  principle  upon 
which  the  Peterson  Case  rests  is 
also  illustrated  and  applied  by  this 
court  in  Pembroke  Stationery  Co.  v. 


736 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


Rogers,  41  Utah,  411,  125  Pac.  866. 
The  question  here  is  not  such  as 
was  involved  in  the  Peterson  Case. 
Here  the  evidence  is  that  for  years 
prior  to  the  execution  of  the  lease 
by  appellant  the  shooting  gallery  as 
operate  had  been  a  dangerous  nui- 
sance. The  appellant  must  have 
known  this  fact.  It  also  knew  of  the 
passageway  or  path,  and  knew  that 
it  was  used  by  the  patrons  of  the 
resort,  and  that  every  person  using 
it  was  in  danger  from  flying  bullets 
or  parts  of  bullets  which  often 
glanced  from  the  targets  and,  when 
not  embedded  in  the  walls,  passed 
through  the  cracks  and  holes  there- 
in. For  some  seven  or  eight  years 
at  least,  as  shown  by  the  evidence, 
.this  building  had  been  used  in  that 
condition  as  a  shooting  gallery. 
There  was  no  reason  to  think  that 
the  lessees  would  use  it  for  any  oth- 
er purpose.  Any  man  of  ordinary 
intelligence  would  know  that  the 
tenants  would  probably  continue  its 
use  as  a  shooting  gallery,  and,  under 
the  circumstances  disclosed  by  the 
evidence,  it  may  be  fairly  said  that 
a  continuance  of  the  manner  in 
which  it  had  been  used  was  contem- 
plated by  the  parties  to  the  lease. 

In  16  R.  C.  L.  §  594,  p.  1076,  it  is 
said:  "It  is  the  well-settled  rule 
that  the  landlord  is  properly  charge- 
able with  liability  to  a  stranger 
where  the  cause  of  injury  to  the  lat- 
ter is  a  nuisance  existing  on  the 
premises  at  the  time  of  the  demise. 
No  person  can  create  or  maintain  a 
nuisance  upon  his  premises  and  es- 
cape liability  for  the  injury  occa- 
sioned by  it  to  third  persons.  Nor 
can  a  lessor  so  create  a  nuisance  and 
then  escape  liability  for  the  conse- 
quences by  leasing  the  premises  to 
a  tenant.  Nor  is  it  material  that  the 
negligence  of  the  lessee  contributed 
to  the  injury;  that  may  render  the 
lessee  also  liable,  but  it  cannot  ex- 
empt the  lessor  from  liability.  In- 
deed, the  nuisance  may  be  merely 
passive  until  some  agency  of  the 
lessee  intervenes,  and  the  lessor  will 
still  be  liable.  .  The  theory  upon 
which  the  landlord  is  held  to  be  lia- 
ble where  the  premises  are  leased 


with  a  nuisance  is  that  he  created 
the  nuisance,  and  will  be  presumed 
to  have  intended  the  continuance 
thereof,  or  that  he  acquired  title 
with  an  existing  nuisance  and  know- 
ingly leased  them  in  that  condition. 
In  either  case  the  act  of  leasing  with 
the  nuisance  is  held  to  raise  the  pre- 
sumption that  he  intended  the  nui- 
sance to  be  continued.  Prior  to  and 
at  the  time  of  the  lease»  it  was  the 
duty  of  the  lessor  to  put  an  end  to 
the  nuisance.  If  he  f aUs  to  do  this, 
and  leases  the  premises  with  the 
nuisance  on  them,  he  may  be 
deemed,  and  is  deemed,  to  authorize 
the  continuance  of  the  nuisance, 
and  is  therefore  liable  for  the  con- 
sequences of  such  continuance. 
Whether,  therefore,  the  defect  is 
one  of  original  construction,  or 
arises  from  a  failure  to  repair,  or 
from  the  maintenance  on  the  prem- 
ises of  any  condition  endangering 
the  health  or  safety  of  strangers, 
whatever  its  nature,  if  it  continues 
a  nuisance,  the  lessor  will  be  respon- 
sible for  its  consequences  if  he  leases 
the  premises  with  the  nuisance  up- 
on them,  and  thus  authorizes  its 
continuance." 

And  this  author  further  states,  in 
§  598:  "It  is  not  always  necessary 
in  order  that  the  landlord  may  be 
held  liable  for  injuries  resulting 
from  a  nuisance  on  the  leased  prem- 
ises that  the  cause  of  the  injury  be 
in  and  of  itself  a  nuisance  at  the 
time  of  the  lease.  Leases  are  made 
with  a  view  to  the  use  of  the  prem- 
ises leased,  and  if  the  injury  to  the 
person  or  property  of  a  stranger  is 
the  result  of  the  reasonable,  ordi- 
nary, and  contemplated  manner  of 
use  of  the  premises,  the  lessor  will 
be  responsible  therefor,  although 
unused,  and  as  they  stood  at  tihe 
time  of  the  demise,  the  premises 
were  not,  of  themselves,  a  nuisance." 

The  weight  of  authority  is  to  the 
effect  that  if  an  owner  creates  a 
dangerous  nuisance  on  his  land  he 
cannot  avoid  liabil-     ,^^,«^ 
ity  to  a  person  m-  miinance- 
jured    thereby    by  "•*^""'^* 
leasing  to  another  his  land,  with  the 
nuisance  thereon,   especially  in  a 
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case  where  it  may  be  reasonably  ex- 
pected that 'the  lessee  will  put  the 
premises  to  a  use  that  will  continue 
the  nuisance.  Jones,  Land.  &  T.  § 
607;  Taylor,  Land.  &  T.  8th  ed.  § 
176;  Joyce,  Nuisances,  §  46d;  24 
Cyc.  1126;  Swords  v.  Edgar,  69  N. 
Y.  28,  17  Am.  Rep.  296;  Grady  v. 
Wolsner,  46  Ala.  381,  7  Am.  Rep. 
693;  Pierce  v.  German  Sav.  &  L. 
See.  72  Gal.  180,  1  Am.  St.  Rep.  46, 
13  Pac.  478;  Lonjgrley  v.  McGeoch, 
115  Md.  182,  80  Atl.  843;  Isham  v. 
Broderick,  89  Minn.  897,  95  N.  W. 
224, 14  Am.  Neg.  Rep.  112;  Ingwer- 
sen  V.  Rankin,  47  N.  J.  L.  18, 64  Am. 
Rep.  109;  Fish  v.  Dodge,  4  Denio, 
311,  47  Am.  Dec.  254;  Marsan  v. 
French,  61  Tex.  173,  48  Am.  Rep. 
272^  Clancy  v.  Byrne,  66  N.  Y.  129, 
15  Am.  Rep.  391;  Irvine  v.  Wood, 
51  N.  Y.  224, 10  Am.  Rep.  603 ;  Folk- 
man  V.  Lauer,  244  Pa.  606,  91  Atl. 
218;  Tomle  v.  Hampton,  129  111.  379, 
21  N.  E.  800;  Simms  v.  Kennedy,  — 
Fla.  — ,  L.R.A.1918C,  297,  76  So. 
739;  note  in  60  L.R.A.(N.S.)  291, 
292;  note  in  L.R.A.1916F,  1123- 
1129. 

Where  property  is  leased  to  a 
tenant  for  a  public  use  the  care  re* 
quired  by  the  landlord  should  be  of 

a  higher  degree 
than  when  the  prop- 
erty is  let  for  pri- 
vate purposes.  Pub- 
lic policy  demands  such  care  for  the 
protection  of  the  public,  and  this  is 
particularly  applicable  here  in  Utah, 
where  public  resorts  and  amusement 
parks  are  numerous  and  their  at- 
tractions varied  and  alluring.  In 
Beaman  v.  Grooms,  138  Tenn.  326, 
L.KJ^.1918B,  307,  197  S.  W.  1091, 
the  court  says:  "'While,  so  far  as 
the  basic  question  of  the  Imposition 
of  the  duty  on  a  landlord  to  laK>w 
the  condition  of  the  premises  he 
leases  is  concerned,  no  distinction 
can  be  made  between  private  and 
public  buildings  or  premises  (Will- 
cox  V.  Hines,  100  Tenn.  638,  667,  41 
L.R.A.  278,  66  Am.  St.  Rep.  770,  46 
S.  W.  297 ;  Edwards  v.  New  York  & 
H.  R.  Co.  98  N.  Y.  246,  60  Am.  Rep. 
669) ;  it  seems  to  be  fair  and  reason^ 
able  to  hold  that  due  care  on  his 

4  A.L.R.— 47. 


— lettlnir  prop- 
ertT  'or  p«bll0 


part  calls  for  greater  exertion  in  the 
case  of  premises  intended  for  use 
by  the  public  than  when  they  are  let 
for  purely  private  purposes  (notes 
in  92  Am.  St.  Rep.  616,  and  L.R.A. 
1916F,  1123)." 

In  Joyce  on  Nuisances,  §  464, 
it  is  said:  ^'The  lessors  or  owners 
of  buildings  or  structures  in  which 
public  exhibitions  and  entertain- 
ments are  designed  to  be  given,  aiid 
for  admissions  to  which  the  lessors 
directly  or  indirectly  receive  com- 
pensation, are  subject  to  a  different 
rule  from  that  in  the  ordinary  cases 
of  leasing  of  buildings,  in  that  while 
there  is  in  the  latter  no  implied  war- 
ranty on  the  part  of  the  lessor  that 
the  buildings  are  fit  and  safe  for  the 
purposes  for  which  they  are  used, 
yet  in  the  former  case  the  lessors  or 
owners  of  such  buildings  or  struc- 
tures hold  out  to  the  public  that  the 
structures  are  reasonably  safe  for 
the  purposes  for  which  they  sire  let 
or  used,  and  impliedly  undertake 
that  due  care  has  been  exercised  in 
»their  erection,  and  such  lessor  hav- 
ing created  an  unsafe  and  dangerous 
structure,  and  not  having  performed 
his  duty  in  exercising  the  proper  de- 
gree of  care  to  know  that  it  was 
safe,  he  is  liable  to  a  person  injured 
by  reason  of  its  being  unsafe  or  of 
improper  and  faulty  construction 
whereby  it  constitutes  a  nuisance." 

Jones,  Land.  &  T.  §  608;  2  Mc- 
Adam,  Land.  &  T.  1643;  Barrett  v. 
Lake  Ontario  Beach  Improv.  Co.  174 
N.  Y.  310,  61  L.R.A.  829,  66  N.  E. 
968,  14  Am.  Neg.  Rep.  144. 
.  We  agree  with  appellant's  counsel 
that  as  a  building  by  itself  the  so- 
called  shooting  gallery  was  not  a 
nuisance.  As  a  bare  ii„i,a.ee^ 
building  it  was  in-  ■iiooti«« 
nocuous.  When  tar-  ■^**'^- 
gets  were  placed  in  position  and  the 
other  paraphernalia  installed  it  was 
still  harmless.  It  did  not  become  an 
active  and  dangerous  instrumental- 
ity until  a  gun  was  placed  in  the 
hands  of  a  patron,  and  not  until  he 
fired  the  gun.  Then  the  missiles 
became  active  agents  of  danger,  and 
they  were  dangerous  then  because 
the  walls  of  the  buildup  had  not 
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been  protected,  and  because  holes 
and  cracks  were  permitted  to  be  in 
the  walls,  and  because  bullets  and 
fragments  of  lead  which  glanced 
from  the  targets  and  went  through 
openings  in  the  walls  were  likely  to 
hit  and  injure  innocent  third  par- 
ties. All  of  this  could  have  been 
foreseen  by  the  appellant  at  the 
time  the  lease  was  executed.  It  will 
not  do  to  say  that  the  place  had  been 
used  as  a  shooting  gallery  for  years ; 
that  the  use  by  appellant's  tenant 
of  the  premises  as  a  shooting  gallery 
was  not  contemplated  by  the  parties 
to  the  lease;  and  that  the  danger 
from  its  use  as  a  shooting  gallery 
could  not  have  been  anticipated  by 
the  lessor.  Appellant  Imew,  or 
should  have  known,  that  the  lessees 
would  use  the  shooting  gallery  as  it 
,  ^,  ^  ^  had  been  used,  that 
??n«'tlSotrct  children  would  go 
?nj£?"****  there  in  large  num- 

bers, and  that  they 
would  be  subjected  to  danger  unless 
the  shooting  gallery  was  repaired 
and  the  walls  were  properly  protect- 
ed. 

It  is  earnestly  urged  that  the  in- 
jury to  the  respondent  was  not  the 
proximate  result  of  appellant's 
wrong,  and  that  the  condition  of  the 
building  in  which  the  shooting  gal- 
lery was  placed  was  not  the  proxi- 
mate cause  of  the  accident.  Appel- 
lant quotes  from  Milwaukee  &  St. 
P,  R.  Co.  v.  Kellogg,  94  U.  S.  469,  24 
L.  ed.  256,  cited  in  Anderson  v.  Bal- 
timore &  O.  R.  Co.  74  W.  Va.  21,  51 
L.R.A.(N.S.)  892,  81  S.  E.  581,  in 
which  case  it  is  said:  'The  ques- 
tion always  is:  Was  there  an  un- 
broken connection  between  the 
wrongful  act  and  the  injury,  a  con- 
tinuous operation?  Did  the  facts 
constitute  a  continuous  succession  of 
events,  so  linked  together  as  to 
make  a  natural  whole,  or  was  there 
some  new  and  independent  cause  in- 
tervening between  the  wrong  and 
the  injury?" 

According  to  the  evidence  in  this 
case  there  was  an  unbroken  connec- 
tion between  the  wrongful  act  and 
the  injury,— between  the  nuisance 
and  the  unfortunate  result.     The 


question  is:  Was  the  dilapidated 
condition  of  the  so-called  shooting 
gallery  the  causa  sine  qua  non?  If 
the  cause  had  not  existed,  would  the 
injury  have  taken 
place?  If  the  wall  ST^jaSttim, 
had  been  properly  2"udi2**^d- 
protected,  and  there  ior«'«  "lUkbiutT. 
had  been  no  holes 
or  cracks  in  the  wall,  would  the  frag- 
ment of  lead  liave  struck  the  re- 
spondent in  the  eye  and  blinded 
him?  It  is  true  that  there  was  a 
concurring  cause;  but  the  cause 
which  set  the  others  in  motion,— the 
cause  of  causes,  and  without  wliieh 
the  accident  would  not  have  oc- 
curred,— ^was  the  condition  of  the 
shooting-gallery  wall.  As  stated  in 
the  Kellogg  Case,  supra :  'The  pri- 
mary cause  may  be  the  proximate 
cause  of  a  disaster,  though  it  may 
operate  through  successive  instra- 
ments,  as  an  article  at  the  end  of  a 
chain  may  be  moved  by  a  force  ap- 
plied to  the  other  end,  that  force  be- 
ing the  proximate  cause  of  the 
movement." 

Proximate  cause*  tias  been  de- 
fined as  ''the  efficient  cause,  the  one 
that  necessarily  sets  the  other 
causes  in  operation."  3  Words  & 
Phrases,  1SS5.  It  has  also  been  de- 
fined as  a  cause  Deamtion- 
from  which  a  man  prozimat« 


of  ordinary  experi- 
ence and  sagacity  could  foresee  that 
the  result  might  probably  ensue.  In 
our  opinion  the  district  court  took 
the  proper  view  of  the  law  applicable 
to  the  evidence,  and  properly  over- 
ruled appellant's  motion  for  a  non- 
suit, and  its  request  for  an  instruc- 
tion directing  a  verdict  in  its  favor. 
Appellant  further  argues  that, 
even  if  it  be  conceded  that  the  fads 
were  sufficient  to  justify  the  court 
in  submitting  the  case  to  the  jury, 
it  was  error  vitally  affecting  the 
defense  for  the  court  to  refuse  to 
submit  to  the  jury  the  question  as 
to  whether  or  not  the  passageway, 
the  place  where  the  respondent  was 
standing  at  the  time  of  the  injury, 
was  laid  out  or  intended  by  the  ap* 
pellant  as  or  for  a  footpath  or  pass- 
ageway for  the  use  of  patrons  of 
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the  resort.  In  its  brief  appellant 
Bays:  'Tlaintifl's  counsel,  by  their 
pleadings,  recognized  the  vital  na- 
ture of  this  issue,  and  expressly  al- 
leged that  the  space  in  question  was 
laid  out  and  intended  by  defendant 
as  a  footpath  for  the  patrons  of  the 
resort,  and  that  the  plaintiff  was 
rightfully  there  by  implied  invita- 
tion as  the  guest  or  licensee  of  the 
lessee  of  the  premises/' 

Referring  to  the  path,  the  follow- 
ing language  was  used  in  the  com- 
plaint: 'That  during  all  of  the 
times  hereinbefore  mentioned,  and 
continuously  up  to  and  including  the 
time  of  the  said  injury  to  the  plain- 
tiff, there  existed  immediately  east 
of  the  said  building  in  which  the 
shooting  gallery  was  so  operated  a 
well-defined  and  beaten  path  and 
passageway,  which  during  all  of 
said  times  had  been  continuously, 
frequently,  and  regularly  used,  and 
that  at  the  time  of  said  injury  was 
Qsed  by  patrons  of  the  said  resort  in 
passing  by  the  said  building  in 
which  the  said  shooting  gallery  was 
BO  operated,  all  of  which  was  at  all 
times  well  and  fully  known  to  the 
said  defendant." 

The  vital  fact  is  that  the  path 
*was  used  by  the  public.  What  it 
was  intended  for  was  not  an  issue 
in  any  way  and  was  wholly  imma- 
terial; and  the  court;  properly  re- 
fused to  instruct  as  requested  by  the 
appellant.  It  may  well  be  that  the 
appellant  never  intended  the  space 
spoken  of  to  be  used  as  a  passage- 
Mray,  but  it  certainly  was  used  as 
such  according  to  the  undisputed 

i^ndiorii  and  evidcuce.  One  of 
«enaBt--p«rpose  the  wituesses  Said 
•   ^^*  '  in    response    to    a 

question  by  appellant's  counsel :  '*It 
may  not  have  been  intended  for  a 
walk,  but  it  was  used  for  a  ^alk.** 
Again  the  witness  said:  'It  may 
not  have  been  intended  for  a  walk; 


180  Pae,  599.) 

as  far  as  I  know,  it  was  being  used 
all  the  time."    . 

Appellant  complains  that  the  trial 
court  rfot  only  refused  to  give  the 
instruction  requested,  but  declined 
to  give  any  instruction  whatever  up- 
on the  subject,  and  cites  Ander- 
son V.  Nielson,  43  Utah,  664,  137 
Pac.  162,  wherein  it  is  said :  ''Where 
there  was  evidence  tending  to  supr 
port  a  theory  of  defendant,  it  was 
error  for  the  court  to  refuse  to  sub^ 
mit  the  case  on  such  theory/' 

No  such  issue  as  now  contended 
for  by  the  appellant  was  raised  by 
the  pleadings,  and  bad  it  been  of> 
fered  any  evidence  on  the  subject 
would  have  been  immaterial.  If  it 
was  the  appellant's  theory  that  its 
good  intentions  constituted  a  de- 
fense, and  that  its  intention  with  re- 
gsrd  to  the  pathway  was  vital,  the 
theory  was  not  made  an  issue  by 
the  pleadings,  was  not  supported  by 
evidence,  and  not  justified  by  rear 
son.  Appellant's  theory  was  wholly 
speculative,  and  even  if  supported 
by  evidence  would  not  have  contra* 

dieted  the  Undisput-    ^ppeal-refu-al 
ea     testimony     that    of   Inatractiona— 

the  path  was  actu-  *"'*''• 
ally  used  by  children  on  the  day  of 
the  accident,  and  that  it  had  fre- 
quently been  used  by  others  at  many 
times  prior  to  the  time  when  re- 
spondent was  injured. 

The  issues  were  fully  and  fairly 
submitted  to  the  jury  by  the  court's 
instructions,  and  a  careful  consid- 
eration of  all  the  assignments  of  er- 
ror discussed  by  appellant's  counsel, 
and  a  review  of  all  the  evidence, 
convinces  us  that  there  is  no  reason 
for  reversing  the  judgment  of  the 
District  Court. 

Judgment  aflSrmed.  Costs  to  re- 
spondent. 

Corfman,  Ch.  J.,  and  Fridi»  QUi- 
eon,  and  Tharman,  JJ.,  concur. 
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ANNOTATION. 

Proximate  cause  as  detenninlkig  landlord's  liability,  nrfiere  injury  results  to  a 
third  person  from  a  nuisance  that  becomes  such  only  upon  tenant's  uring 
the  premises* 


The  well-established  rule,  that  one 
who  leases  property  with  an  incipient 
nuisance  thereon,  which,  becomes  ac- 
tive and  causes  injury  to  a  third  per- 
son only  by  reason  of  the  lessee's  use 
of  the  property  for  the  purposes  of  the 
lease  and  in  the  manner  intended  at 
the  time  of  the  lease,  is  liable  in  dam- 
ages for  the  injury,  is  here  assumed. 
It  is  here  submitted  that  this  rule  is 
based  upon  the  doctrine  of  joint  and 
several  liability  of  tort-feasors,  so 
that  the  question  of  proximate  cause 
of  the  injury,  as  between  the  acts  of 
the  landlord  and  those  of  the  tenant, 
is  irrelevant.  Of  course,  the  plain- 
tiff '  must  show  that  the  nuisance, 
which  has  been  created  and  continued 
by  the  acts  of  both  landlord  and  ten- 
ant, was  the  proximate  cause  of  the 
injury  in  order  to  recover  from  either 
or  both,  but  when  he  has  done  so  the 
landlord  cannot  defeat  a  recovery  by 
showing  that  the  tenant's  acts,  al- 
though within  the  rule,  and  not  his 
own,  were  the  proximate  cause  of  the 
injury.  It  is  not  contended  that  a 
lessor  could  not  make  himself  liable, 
independently  of  the  rule,  by  doing 
some  act  or  acts  that  proved  to  be  the 
proximate  cause  of  the  injury,  but  it 
is  contended  that  the  question  of  proxi- 
mate cause  as  presented  and  decided 
in  the  reported  case  (Larson  v.  Cal- 
DER*s  Park  Co.  ante,  731)  was  irrel- 
evant and  decided  unnecessarily,  aft- 
er the  court  had  held  that  the  facts 
brought  the  case  within  the  rule  above 
stated.  In  discussing  this  contention, 
the  incidental  points  used  in  the  argu- 
ment cannot,  of  course,  be  annotated 
Exhaustively.  The  discussion  is  lim- 
ited .  to  liability  of  landlord  on  the 
theory  of  nuisance,  and  does  not  ap- 
ply if  the  case  is  to  be  tried  on  the 
theory  of  negligence. 

The  court  in  the  reported  case  (LAR- 
SON V.  Calder*s  Park  Co.)  holds  that 
one  who  is  injured  in  person  or  prop- 
erty without  negligence  on  his  part 
may  recover  damages  from  the  owner 


of  the  property  that  caused  the  injury 
or  upon  which  it  occurred,  even 
though  the  property  is  at  the  time  in 
possession  and  under  the  control  of  a 
lessee  thereof,  if  it  appears  that  the 
use  of  the  premises  by  the  tenant  for 
the  purpose  for  which  they  were  leased 
in  the  manner  contemplated  by  the 
parties  to  the  lease  has  developed  or 
made  active  a  potential  or  quiescent 
nuisance  and  that  nuisance  caused  the 
injury.  This  seems  to  be  a  well-estab- 
lished rule  of  law  governing  the  lia- 
bility of  landlords  for  injuries  to  third 
persons  in  this  class  of  cases.  That 
the  rule  as  stated  abstractly  is  correct 
has  been  assumed  for  the  purposes  of 
this  discussion. 

The  broad  basis  for  the  rule  is  that 
a  person  is  liable  in  damages  for  in- 
juries to  innocent  persons  caused  by 
a  nuisance  that  he  has  created  or 
maintained,  and  he  cannot  avoid  the 
liability  by  parting  with  possession 
and  control  of  the  property  containing 
it.  This  statement  of  the  broadef 
principle  necessarily  excludes  the  con- 
tention that  the  acts  of  the  landlord 
were  not  the  proximate  cause  of  the 
injury.  But  when  we  formulate  the 
narrow  rule,  thereby  introducing  acts 
of  the  lessee  without  which  the  nui- 
sance would  remain  quiescent  and  the 
injury  would  not  occur,  we  open  the 
door  for  the  contention  that  the  acts 
of  the  tenant,  and  not  those  of  the 
landlord,  were  the  proximate  cause  of 
the  injury.  But  the  argument  that  the 
act  of  the  landlord  was  not  the  proxi- 
mate cause  of  the  injury  ia  irrelevant 
even  as  applied  to  cases  falling  un- 
der the  narrower  rule,  if  the  basis 
of  both  rules  as  promulgated  in  the 
early  cases  is  accepted  as  the  cor- 
rect basis  for  the  rules.  Thus,  in 
holding  a  lessor  liable  in  a  case  of 
the  kind  mentioned,  the  court,  in 
House  V.  Metcalf  (1858)  27  Oinn. 
631,  said  that  "everyone  who  aids, 
abets,  instigates,  authorizes,  or  com- 
mands, as  well  as  everyone  who  ac- 
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tively  participates  in»  the  commission 
of  a  tort»  is  himself  a  principal  tort- 
feasor*  and  liable  as  such."  Clearly 
the  question  of  proximate  cause,  as 
between  the  acts  of  the  landlord  and 
those  of  the  tenant,  is  irrelevant  if 
the  rule  is  based  upon  the  doctrine  of 
their  joint  and  several  liability,  as 
tort-feasors.  In  the  case  just  cited 
the  defendant  had  constructed  a  wheel, 
in  connection  with  a  mill,  so  close  to 
a  hi^rhway  that  the  wheel  when  in  mo- 
tion would  frighten  horses  upon  the 
hiiphway.  A  tenant  was  operating  the 
mill  when  plaintiffs  horse  was  fright- 
ened by  the  wheel  in  motion.  Defend- 
ant was  held  liable  as  a  joint  tort- 
feasor for  the  injury  resulting  from 
the  running  away  of  his  frightened 
horse,  without  reference  to  the  doe- 
trine  of  proximate  cause. 

And  in  Gordon  v.  Peltzer  (1894)  66 
Mo.  App.  599,  the  court  said:  **If 
•  .  .  the  landlord  shall  erect  a  nui- 
sance and  let  the  same  to  a  tenant, 
then  both  will  be  held  liable  for  the 
consequent  injuries, — the  one  for  the 
ereation  and  the  ottier  for  the  maii^ 
tenanee.  They  are  considered  as  joint 
tort-feasors." 

In  Prussak  v.  Button  (1898)  80  App. 
Diif.  66,  61  N.  Y.  Supp.  761,  where  a 
lessor  and  lessee  of  property  to  be 
used  as  a  powder  house,  together  with 
one  who  by  consent  of  the  lessee  kept 
the  key  of  and  stored  powder  in  the 
leased  premises,  were  sued  jointly  for 
an  injury  caused  by  an  explosion  in 
the  house,  the  court  said :  ''Clearly,  all 
of  the  defendants  participated  in  the 
maintenance  of  the  powder  house,  and 
the  trial  court  did  not,  we  think,  err 
in  holding  them  all  liable.  Wood,  Nui- 
sances, 3d  ed.  §§  31,  73,  142,  832,  875; 
Pickard  v.  Collins  (1856)  23  Barb.  (N. 
Y.)  454;  Chenango  Bridge  Co.  v.  Lewis 
(1872)  63  Barb.  (N.  Y.)  115;  Irvine 
V.  Wood  (1872)  51  N.  Y.  228,  10  Am, 
Rep.  603;  Ahern  v.  Steele  (1889)  115 
N.  Y,  218,  5  L.R.A.  449, 12  Am.  St.  Rep. 
778,  22  N.  E.  193 ;  Mc Andrews  v.  Col- 
lard  (1880)  42  N.  J:  L.  189,  36  Am. 
Rep.  508;  Comminge  v.  Stevenson 
(1890)  76  Tex.  642,  13  S.  W.  556;-16 
Am.  &  Eng.  Enc.  Law,  981.  Th*e  dwell- 
iniT  house  in  whi<ih  the  plaintiff  and 
her   husband    lived,    and   where   the 


plaintiff  received  her  injury,  was  300 
or  400  feet  from  the  powder  house, 
and  was  built  before  the  powder  house, 
but  the  plaintiff  did  not  occupy  it 
till  afterwards.  It  is  suggested  that 
the  plaintiff  assumed  the  risk  of  any 
explosion.  We  think  not.  Campbell 
V.  Seaman  (1876)  63  N.  Y.  668,  20 
Am.  Rep.  667 ;  Brady  v.  Weeks  (1848) 
8  Barb.  (N.  Y.)  167 ;  Wood,  Nuisances, 
3d  ed.  §  76.  The  explosion  occurred 
during  a  thunderstorm.  A  witness  liv- 
ing in  that  vicinity  testified  that  there 
was  a  heavy  thunderstorm;  that  he 
saw  the  lightning  come  down,  and 
then  heard  the  explosion.  The  court 
charged  the  jury  that  if  it  was  a  fact 
that  the  magazine  was  exploded  by 
lightning,  that  would  constitute  no  de- 
fense to  the  action,  if  they  found  that 
the  maintenance  in  that  place  of  the 
magazine  was  a  nuisance.  This  is 
claimed  to  be  error.  We  think  not 
The  injury  was  caused  by  the  explo- 
sion. The  defendants,  at  least,  were 
not  free  from  fault  which  co-operated 
to  produce  the  result.  1  Am.  &  Eng. 
Enc.  Law,  2d  ed.  595." 

This  theory  of  joint  and  several  lia- 
bility is  pointed  out  in  a  forceful  way 
by  Mr.  Justice  Paxton  in  Fow  v.  Rob- 
erts (1885)  108  Pa.  489.  The  landlord 
alone  was  defendant  in  an  action  for 
damages  arising  out  of  injuries  re- 
sulting from  the  tenant's  use  of  a  cess- 
pool as  constructed  by  the  landlord, 
and,  after  stating  the  general  rule  in 
such  cases,  the  court  said :  "Applying 
this  principle  to  the  case  in  hand,  it 
is  too  clear  for  argument  that  the 
tenant  would  be  responsible  to  the 
plaintiff  for  the  flow  of  the  offensive 
matter  upon  the  premises  of  the  lat- 
ter. He  is  responsible  for  the  reason 
that  the  act  complained  of  is  his. 
The  filth  was  deposited  there  by  him- 
self, his  family,  or  by  others  whom  he 
permitted  to  use  the  privy.  .  .  . 
The  defendant  having  demised  the 
premises  in  question  to  a  tenant, 
with  a  cesspool  so  situated  thereon 
that  its  use  must  necessarily  result  in 
a  nuisance  to  the  plaintiff,  we  are  of 
opinion  that  she  is  liable  to  the  plain- 
tiff. It  was  urged,  however,  that  it 
was  only  for  the  manner  of  its  use 
that  the  well  became  a  nuisance.    We 


742 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


fail  to  see  the  force  of  this  reason- 
ing:. The  cesspool  was  used  for  the 
very  purpose  for  which  it  was  con- 
structed, and  the  tenant  had  the  right 
to  so  use  it.  We  cannot  measure  the 
extent  to  which  a  cesspool  may  be  law- 
fully used.  Its  lawful  use  in  this  case 
resulted  in  a  nuisance  to  the  plaintiff; 
the  defendant  demised  the  premises 
with  the  cesspool  so  located  that  it 
would  naturally  produce  such  a  re- 
sult, and  for  this  result  we  must  hold 
her  to  be  liable."  It  thus  appears 
clearly  that  the  liability  of  the  lessor 
could  not  be  avoided  by  an  argument 
that  the  lessee's  acts,  and  not  her  own, 
were  the  proximate  causes  of  the  in- 
jury. Their  combined  acts  created 
and  continued  the  nuisance  which  was 
the  proximate  cause  of  the  injury  for 
which  either  or  both  were  liable  in 
damages.  This  case  is  cited  with  ap- 
proval in  Wunder  v.  McLean  (1890) 
184  Pa.  884,  19  Am.  St.  Rep.  702,  19 
Atl.  749,  and  in  Brown  v.  White  (1902) 
202  Pa.  297,  58  L.R.A.  821,  51  Atl.  962. 
Another  clear  statement  of  the  prin- 
ciple is  found  in  the  opinion  in  Pick- 
ens V.  Coal  River  Boom  &  Timber  Co. 
(1905)  58  W.  Va.  11,  50  S.  E.  872,  6 
Ann.  Cas.  285,  where  the  court  said: 
"If  a  landlord  let  premises  already  a 
nuisance,  he  and  the  lessee  are  both, 
or  either,  liable  for  the  continuance. 
The  landlord  cannot  shift  the  liability 
to  other  shoulders.  And  even  if  the 
lessee,  by  some  work,  add  to  the  nui- 
sance, but  not  by  a  separate,  independ- 
ent work,  but  one  used  along  with  the 
instrument  of  nuisance  let  to  him,  the 
lessor  is  still  liable,  though  the  injury 
came  from  both  the  work  as  it  was 
when  leased  and  the  additional  nui- 
sance coming  from  the  addition  made 
by  the  lessee.  The  injury  is  the  com- 
mon fruit  of  the  two,  though  lessor 
and  lessee  both  contributed.  How  can 
you  divide  the  injury, — especially  in 
such  a  case  as  this?  Where  the  lessee 
creates,  originates  an  independent, 
separate  work,  unauthorized  by  the 
lessor,  the  lessee  is  liable  only.  Where 
it  becomes  a  nuisance  only  by  the 
lessee's  act,  and  the  landlord  has  not 
contributed,  only  the  lessee  is  liable. 
21  Am.  &  Eng.  Enc.  Law,  2d  ed.  721; 
1    Jaggard,   Torts,    225;    1    Kinkead, 


Torts,  99 ;  Leahan  v.  Cochran,  86  Am. 
St.  Rep.  516,  note." 

That  the  doctrine  of  liability  as  tiMri- 
feasors  is  the  basis  for  the  rule  is 
further  supported  both  by  the  fact 
that  in  discussing  and  applying  the 
rule  the  courts  do  not  diacuss  the  doe- 
trine  of  proximate  cause,  and  by  the 
trend  of  the  inquiry  in  developing  the 
theory  upon  which  the  nuisance  cases 
are  decided.  The  theory  upon  which 
the  landlord  is  usually  held  liable, 
where  the  premises  are  leased  witii 
a  nuisance,  is  that  he  created  the 
nuisance  and  will  be  presumed  to 
have  intended  tbe  continuance  there* 
of,  or  that  lie  acquired  title  with 
an  existing  nuisance  upon  the  prem- 
ises and  knowingly  leased  them  in 
that  condition.  In  either  case  the 
act  of  leasing  with  the  nuisance  is 
held  to  raise  the  presumption  that  he 
intended  the  nuisance  to  be  continued. 
So  the  decisions  frequently  turn  upon 
the  question  of  what  facts  and  cir- 
cumstances will  overcome  this  pre- 
sumption. For  example,  it,  was  held 
in  Cerchione  v.  Hunnewell  (1913)  216 
Mass.  588,  50  L.R.A.(N.S.)  300,  102  N. 
E.  908,  in  harmony  with  the  rule  in 
the  English  courts,  but  contrary  to 
the  weight  of  American  authority,  that 
the  presumption  was  overcome  by  the 
covenant  in  the  lease  that  the  tenant 
should  make  the  repairs  (the  nuisance 
being  created  by  lack  of  repairs)  and 
alterations  desired,  and  save  the  land- 
lord harmless  from  damages,  etc. 
Thus,  it  will  be  seen  that  in  most  cases 
the  question  has  been  one  of  discov- 
ering the  intention  of  the  landlord, 
rather  than  the  proximate  cause  of 
the  injury.  Strength  is  also  added  to 
the  point  here  advanced,  by  the  fact 
that  no  distinction  is  made  between 
cases  in  which  the  tenant  merely  neg- 
lects to  prevent  the  quiescent  nui- 
sance from  becoming  an  active  one, 
and  cases  like  the  reported  case  (Lae- 
SON  V.  C alder's  Paek  Co.  ante,  731), 
where  the  positive  acts  of  the  tenant 
are  the  immediate  cause,  if  not  the 
proximate  cause,  of  the  injury,  pwh 
vided  tjiat  those  acts  were  contem- 
plated by  the  lessor  when  the  lease  was 
made  and  possession  given. 

There  are  many  cases  in  which  the 
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tenanf  8  positive  acts,  not  merely  his 
neglect  to  act^  in  udin^r  leased  prop^ 
erty  for  the  purpose  for  which  it  was 
leased,  and  in  the  manner .  contem- 
plated, turned  the  property  or  some 
part  thereof  into  an  active,  as  distin« 
gaished  from  the  quiescent,  nuisance, 
doing  injury  to  a  third  person,  and 
in  which  the  landlord  was  held  lia- 
ble, without  any  reference  being  made 
to  the  doctrine  of  proximate  cause  as 
between  the  acts  of  the  lessor  and 
those  of  the  lessees,  among  which  are: 
Grady  v.  Wolsner  U871)  46.  Ala.  381, 
7  AnL  Rep.  593;  Helwig  v.  Jordan 
(1876)  68  bid.  21,  21  Am.  Rep.  189; 
Jackman  v.  Arlington  Mills  (1883)  137 
Mass.  277;  Hudson  County  v.  Wood- 
cliff  Land  Improv.  Co.  (1907)  74  N.  J. 
L  355,  65  Atl.  844;  Fish  v.  Dodge 
(1847)  4  Denio  (N.  Y.)  311,  47  Am. 
Dec.  254;  Pickard  v.  Collins  (1856)  28 
Barb.  (N.  Y.)  444,  etc. 

And  the  same  rule  is  approved  in 
cases  in  which  the  tenant  merely  omits 
some  duty  which  would  have  prevent- 
ed the  quiescent  nuisance  from  becom« 
ing  active,  no  question  of  proximate 
cause  as  between  the  acts  of  the  land- 
lord and  those  of  the  tenant  being 
raised.  Bailey  v.  Dunaway  (1911)  8 
Ga.  App.  713,  70  S.  E.  141;  Beck  v. 
Hanline  Bros.  (1913)  122  Md.  68,  89 
Atl.  377  {  Maloney  v.  Hayes  (1910)  206 
Mass.  1,  28  L.RJ^.(N.S.)  200,  91  N. 
E.  911,  3  N.  C.  C.  A.  137 ;  Marston  v. 
Phipps  (1911)  209  Mass.  552,  95  N.  E. 
954;  Isham  v.  Broderick  (1903)  89 
Minn.  397,  95  N.  W.  224,  14  Am.  Neg. 
Rep.  112,  etc. 

But  in  Gardner  v.  Rhodes  (1902) 
114  6a.  929,  57  L.R.A.  749,  41  S.  E. 
63,  there  is  language  used  which  i^  g| 
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cates  that  the  court  may  ha 
of  Uie  opinion  that  no  recov. 
be  had  from  the  landlord  g, 
acts  were  the  proximate^ 
injury,  but  the  decision^  ^ 
the  finding  that  th^-  §  "^  S- 
contribute    anythij'  2-  ^  ^  o 

The    court    said  5**9  c  'SL  ^ 

of   the    landloE:o2-§  g,spery  was 

terminates  alt^^  g,  S.  g-^^pm*^  ^^ 
where  the  dit  ^^l^  ^^^nt,  for  the 

premises,  and?  ?S  E^^  a»d  received 
responsible  f  g"  ^  S  ^  an  outstanding 
ants  in  usin^  {^  q' which  was  received 
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its  use  would  probably  result  in  the 
formation  of  ice  upon  the  sidewalk, 
and  as  there  is  nothing  appearing  in 
the  record  which  made  it  his  duty  to 
remove  from  the  sidewalk  the  obstruc- 
tion thus  caused,  it  seems  to  be  clear 
that  nothing  done  by  the  landlord  di- 
rectly contributed  to  the  injury  which 
the  plaintiff  sustained.  Certainly, 
under  the  circumstances,  the  mere 
presence  of  the  ditch  upon  his  prop- 
erty was  not  the  proximate  cause  of 
the  injury."  The  point  might  be 
stated  in  another  way,  i.  e.,  the  land- 
lord may  not  have  intended  the  tenant 
to  use  the  ditch  in  freezing  weather, 
so  that  the  tenant  alone  created  and 
maintained  the  nuisance  that  caused 
the  injury.  The  last  sentence  quoted 
is  dictum  that  merely  weakens  the 
argument  that  it  was  written  to 
strengthen. 

As  an  illustration  showing  the  de- 
cisive point  in  the  facts  on  which  the 
liability  of  the  landlord  will  turn,  a 
comparison  between  the  reported  case 
(Larson  v.  C alder's  Park  Co.  ante, 
731)  and  another  shooting-gallery  case 
(Leonard  v.  Hornellsville  (1899)  41 
App.  Div.  106,  58  N.  Y.  Supp.  266,  ap- 
peal dismissed  in  (1901)  166  N.  Y. 
590,  59  N.  E.  1125)  will  be  helpful. 
The  vital  distinction  between  the 
two  cases  is  that  in  the  New  York 
case  the  premises  could  have  been 
used  for  a  shooting  gallery  (the  pur- 
pose for  which  they  were  leased)  in 
a  way  that  would  have  caused  no  nui-* 
sance,  and  there  was  nothing  to  indi- 
cate the  manner  of  ytse  to  the  tenant. 

The  tenaiih&orsements,  althouglmb- 
iS5iute  in  form,  were  Intended  by 
both  parties  to  be  indorsements 
without  recourse.  -  Assuming  that 
to  be  so,  it  is  too .  well  settled  for 
discussion  that  the  contract  which 
the  law  implies  from  an  uncondi- 
tional indorsement  HTide-ce-to  * 
cannot  be  varied  or  vary  indorse, 
contradicted  by  pa-  ""*"*  *'  "**•• 
rol  evidence,  in  defense  of  an  action 
on  the  note.  Bums  &  S.  Lumber  Co. 
V.  Doyle,  71  Conn.  742,  71  Am.  St. 
Rep.  236,  43  Atl.  483.  If  it  is  true, 
as  claimed,  that  the  plaintiff  is 
fraudulently  attempting  to  take  ad- 
vantage of  a  contract  which  neither 
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dicated  exactly  how  he  expected  the 
shooting  gallery  to  be  used,  and  the 
Injury  was  caused  by  its  use  in  that 
manner.  He  was  held  liable,  as  stat- 
ed supra,  *  upon  this  theory  of  nui- 
sance. But  the  court  proceeds  to  in- 
quire further,  and  actually  holds  that 
the  landlord's  acts  were  the  proximate 
cause  of  the  injury.  The  weakness  of 
the  argument  supporting  this  finding 
is  quite  apparent;  and  such  an  argu- 
ment can  never  be  strong  where  the 
entire   nuisance   was   the   proximate 


cause,  since  the  axiom  that  the  whole 
is  greater  than  any  of  its  parts  is  not 
easily  refuted.  The  decision  would  be 
much  stronger  if  the  court  had  held 
that,  since  the  entire '  nuisance  was 
the  proximate  cause  and  the  landlord 
was  presumed  to  have  intended  its 
continuance,  he  was  liable  as  a  joint 
tort-feasor,  unless  he  succeeded  in  re- 
butting the  presumption,  regardless  of 
the  question  of  whose  acts  were  the 
most  vital  in  causing  the  injury. 

J.  W.  M. 


HARRY  SCHINE 

V. 

DAVID  J.  JOHNSON  et  al.,  Appts. 

Connecticut  Supreme  Court  of  Errors^ May  28,  1918. 
(92  Conn.  690,  103  Atl.  974.) 

Evidence  — -  to  vary  indorsement  of  note. 

1.  Parol  evidence  is  not  admissible  in  an  action  on  the  note,  to  show  that 
an  unconditional  indorsement  of  a  promissory  note  was  intended  to  be 
an  indorsement  without  recourse,  under  the  provisions  of  the  Negotiable 
Instruments  Act  that,  as  between  the  immediate  parties  to  the  instru- 
ment, the  delivery  may  be  shown  to  be  conditional. 

[See  note  an  this  qtiestian  beginning  an  page  764.] 


Bills  and  notes  —  conditional  delivery 

—  what  is. 

2.  The  indorsement  and  delivery  of 
a  promissory  note  in  satisfaction  of  an 
outstanding  note  of  the  indorser  is 
not  a  conditional  delivery,  within  the 
provision   of  the   Negotiable   Instju- 

diate    parties,    the    delivery  lff;;»g® 
shown  to  be  conditional.  "^^ 

[See  S  R.  C.  L.  861.] 


Contract  —  cmditional  delivery. 

3.  The  conditional  delivery  of  a  writ- 
ten instrument  necessarily  implies  that 
the  delivery  may  become  absolute  and 
the  contract  obligatory  according  to 
its  terms,  in  case  the  condition  prece- 
dent is  performed  or  broken,  as  the 
case  may  be. 

[See  10  R.  C.  L.  623.] 


Appeal  by  defendants  from  a  judmient  oflfel  92^T^  ^'  Common  Pleas 
for  Fairfield  County  (Walsh,  J)  in  ff^oTo^^^^^^^  ^^  ^^  action  brought 

to  recover  an  amount  alleged  to  be  due  and  unpaS^'i  ^J^^'    ^f  ^^J 

Statement  by  Beach,  J. :  princiDal  shoSli^SJ?^  ^"^^  i  ^J 


wil^  interest  at  the  rate  of  5  per 
cent,  payable  in  semiannual  instal- 
ments of  $50  each  to  the  order  of 
the  defendant  David  J.  Johnson,  and 
contamed  an  agreement  that,  if  any 
seimannual  payment  remained  un- 
paid when  due,  the  whole  unpaid 


alleged  that  Davifce  other  defend- 
dorsed  the  note  to  t%,  who  indorsed 
ant,  Clara  L.  John8o%t  the  semian- 
it  to  the  plaintiff;  th%  1, 1914,  was 
nual  payment  due  Jun&igh  demand- 
not  paid  when  due,  thdm  was  duly 
ed;  ttiat  notice  there<y 


SCHINB  V. 

(92  Conn,  690, 

given  to  the  defendants;  and  that 
there  is  now  due  the  plaintiff  on  said 
note  $650,  with  interest.  The  an- 
swer alle^res  that,  at  the  time  the 
note  was  indorsed  to  the  plaintiff, 
the  defendants  were  indebted  to  the 
{daintiff  on  another  note  on  which  a 
balance  of  $450  was  due  and  pay- 
able; that  the  plaintiff  agreed,  in 
consideration  for  the  delivery  of  the 
note  in  suit  and  other  valuable  con- 
sideration, to  accept  the  note  in  suit 
and  to  look  to  the  security  for  its 
payment,  and  not  to  hold  the  defend- 
ants liable  thereon.  In  another 
paragraph  it  is  alleged  that  the  de- 
fendants paid  $75  in  cash  and  in- 
terest and  delivered  the  note  in  suit 
to  the  plaintiff,  upon  the  condition 
that  the  plaintiff  should  accept  the 
8ame  in  satisfaction  of  the  former 
note,  and  that  he  would  not  hold 
the  defendants  liable  on  their  in- 
dorsements. The  reply  to  this  an- 
swer was  a  general  denial.  At  the 
trial  the  defendants  offered  parol 
evidence  of  the  agreements  and  con- 
ditions alleged  in  the  answer,  which 
was  objected  to,  ruled  out,  and  ex- 
ceptions taken. 

Messrs.  John  C.  Chamberlain  and 
Elbert  O.  Hull  for  appellants. 

Mr.  Thomas  M.  CuUiaan  for  appel- 
lee. 

Beach,  J.,  delivered  the  opinion  of 
the  court : 

The  Negotiable  Instruments  Act 
provides  tiiat,  as  between  the  imr 
mediate  parties  to  the  instrument, 
^e  ddivery  may  be  shown  to  have 
heeai  conditional,  or  for  a  special 
purpose  only,  and  not  for  the  pur- 
pose of  transferring  the  property  in 
the  instrument.'*  Gen.  Stat.  §  4186. 
This  was  so  before  the  act.  McPar- 
land  V.  Sikes,  54  Conn.  250,  1  Am. 
St  Rep.  Ill,  7  Atl.  408 ;  Trumbull 
V.  O'Hara,  71  Conn.  172,  177,  41 
Atl.  546.  In  this  case  there  is  no 
question  but  what  the  delivery  was 
for  the  purpose  of  transferring  the 
property  in  the  instrument,  for  the 
note  in  suit  was  given  and  received 
in  part  payment  of  an  outstanding 
promissory  note,  which  was  received 


JOHNSON. 

lOS  Atl.  97j.) 
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back  by  the  defendants  for  cancela- 
tion; and  the  answer  alleges  that 
the  intent  of  the  transaction  was  to 
make  the  note  available  to  the  plain- 
tiff at  once,  as  an  obligation  of  the 
makers.  To  that  extent  the  delivery 
was  absolute  and  unconditional. 

Was  there  a  conditional  delivery 
of  the  instrument  so  «„„  .„^  „^,^^ 
far  as  the  contract  conditional  de- 
of  indorsement  was  "^•''^-^>^**  «•• 
concerned?     We   think  not.     The 

conditional  delivery  contract- 
or a  written  con-  conditional 
tract  necessarily  *«**^'^- 
implies  that  the  deltvery  may  be- 
come absolute  and  the  contract  ob- 
ligatory, according  to  its  terms,  in 
case  the  condition  precedent  is  per- 
formed or  broken,  as  the  case  may 
be.  Thus,  in  McFarland  v.  Sikes, 
supra,  the  condition  on  which  the 
note  was  delivered  to  the  plaintiff's 
attorney  was  that  if  tiie  defendant 
failed  to  appear  upon  a  certain  day 
the  note  was  to  become  effective  as 
a  note,  according  to  its  tenor.  Here, 
however,  the  alleged  condition  is 
that  the  contract  of  indorsement, 
though  absolute  in  form,  was  never 
to  become  operative  at  all ;  and  so  it 
is  evident  that  the  defendants  are 
seeking  to  attach  a  condition  to  the 
contract  itself  which  is  not  therein 
expressed,  and  are  not  seeking  to 
attach  the  condition  to  the  delivery 
of  the  contract. 

Their  real  defense  is  that  tiiey 
never  contracted  as  written,  and 
that  the  indorsements,  although  ab- 
solute in  form,  were  intended  by 
botii  parties  to  be  indorsements 
without  recourse.  •  Assuming  that 
to  be  so,  it  is  too. well  settled  for 
discussion  that  the  contract  which 
the  law  implies  from  an  uncondi- 
tional indorsement  Bsvidcnce-to 
cannot  be  varied  or  yrmry  indor«e- 
contradicted  by  pa-  **"''  •'  "•**• 
rol  evidence,  in  defense  of  an  action 
on  the  note.  Bums  &  S.  Lumber  Co. 
V.  Doyle,  71  Conn.  742,  71  Am.  St. 
Rep.  235,  43  Atl.  483.  If  it  is  true, 
as  claimed,  that  the  plaintiff  is 
fraudulently  attempting  to  take  ad- 
vantage of  a  contract  which  neither 
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the  plaintiff  nor  tiie  defendants  in- 
tended to  enter  into,  the  proper 
remedy  is  to  appeal  to  a  court  of 
equity  to  have  the  contract  re- 
formed by  inserting  the  words, 
"without  recourse,"  in  the  indorse- 
ment. 
There  is  no  error. 

In  this  opinion  the  other  Judges 
concur. 


nOTE. 


The  decision  in  the  reported  case 
(ScHiNE  V.  Johnson,  ante,  744)  that 
parol  evidence  is  inadmissible  to  vary 
or  eicplain  the  contract  implied  from 
the  regular  indorsement  of  a  bill  or 
note  is  in  accord  with  the  great  weight 
of  authority,  as  shown  in  the  note, 
post,  7Q4. 


H.  H.  CLARK,  Plff.  in  Err., 

V. 

J.  J,  SALLASKA. 

Oklahoma  Supreme  Court  ^^  July  SO,  19 18* 

(—  Okla.  — ,  174  Pac.  505.) 

Bills  and  liotes  — -  limited  indorsement. 

1.  In  case  a  note  has  been  indorsed  by  the  payee  for  the  purpose  of  be^ 
ing  used  as  collateral,  and  afterwards,  on  the  payment  of  the  principal 
debt,  the  note  is  returned  to  the  payee,  and  he  sells  and  transfers  the  same 
to  another,  who  afterwards  brings  suit  thereon  against  the  maker  and  the 
payee,  it  is  competent  to  show  the  facts  as  to  such  indorsement,  and  that, 
as  a  part  of  the  contract  made  and  executed  at  the  time  of  the  sale  and 
transfer,  the  liability  of  the  payee  as  indorser  was,  by  executed  oral  con- 
tract, limited  so  as  to  extend  only  as  to  a  warranty  against  equities  be- 
tween the  maker  of  the  note  and  the  payee. 

[See  note  on  this  question  beginning  on  page  764] 


Pleading  —  special  warranty  of  note. 

2.  A  petition  which  sets  forth  a  spe- 
cial warranty  made  by  the  payee  of  a 
promissory  note  at  the  time  of  trans- 
ferring the  same,  but  does  not  allege 
a  breach  or  failure  of  such  warranty, 
does  not  state  a  cause  of  action 
against  the  payee. 

—  representations  by  payee. 

3.  An  allegation  in  the  petition  of 
plaintiff,  in  a  suit  on  promissory  notes 
against  the  maker  thereof,  in  which  it 
is  sought  also  to  enforce  liability 
against  the  payee  who  transferred 
such  notes,  that  at  the  time  of  the 
sale  and  transfer  the  payee  represent- 
ed to  the  plaintiff  that  there  was  abso- 
lutely nothing  wrong  with  the  notes, 
and  that  there  were  no  defects  and 
infirmities  about  them,  or  any  equities 
existing  between  the  payee  and  the 
maker,  does  not  state  grounds  for  ac- 
tion against  the  payee,  unless  there  is 
a  further  allegation  setting  out  de- 

Headnotes  1-5,  by  Stewart,  C. 


fects,  infirmities,  or  equities  so  exist- 
ing. 

[See  8  R.  C.  L.  1162.] 

Bills  and  notes  —  waiver  of  notice. 

4.  A  provision  in  a  promissoiy  note 
waiving  presentment  for  payment,  no- 
tice of  payment,  protest,  and  notice 
of  protest,  is  sufficient  to  relieve  the 
holder  of  the  note,  who  brings  action 
against  an  indorser  thereon,  from 
pleading  and  proving  notice  of  dis- 
honor. 

[See  3  R.  C.  L.  1236.] 

Appeal  —  absence  of  assignment  of 
error. 

5.  In  the  trial  court  judgment  was 
rendered  against  the  defendant,  who, 
as  shown  by  the  files  in  the  office  of 
the  court  clerk,  duly  filed  motion  for 
new  trial  within  three  days  from  the 
rendition  of  the  judgment.  After- 
wards the  plaintiff  filed  motion  to 
strike  the  motion  for  new  trial  for  the 
alleged  reason  that  the  files  did  not 


CLARK  V. 

speak  the  truth,  and  that  the  motion 
for  new  trial  was  not  filed  within  the 
time  required  by  law»  which  motion  to 
strike  llie  trial  court  overruled.  The 
motion  for  new  trial  was  also  over- 
ruled, and  defendant  appeals,  but  the 
plaintiff  does  not  assign  any  error. 
Held  that,  in  the  absence  of  error  duly 
assigned  by  the  plaintiff,  the  action  of 
the  trial  court  in  overruling  the  mo- 
tion to  strike  cannot  be  considered  hy 
this  court. 
[See  2  R.  Cc  L.  161.] 

Omtract  —  subsequent  alteration. 

6.  A  written  contract  may  be  al- 
tered by  a  subsequent  written  con- 
tract, or  by  a  subsequent  executed  oral 
contract. 

[See  6  R.  G.  L.  914,  915.] 


SALLASEA. 

174  Pac.  BOS,) 

Bills  and  notes  —  Indoraemettv 
sequent  agreement  for  release  «.. 
liability. 

7.  The  holder  of  a  note  who  in- 
dorsed it  and  recovered  possession  of 
it  may,  in  transferring  it  a  second 
time,  agree  to  relieve  himself  from  the 
legal  effect  of  the  indorsement  previ- 
ously made  by  him. 

[See  8  R.  C.  L.  1157,  1158.] 

Indorsement  —  varying  by  paroL 

8.  An  indorsement  of  a  promissory 
note  at  the  time  of  its  transfer  by  the 
indorser  amounts  in  law  to  a  contract 
in  writing,  which  cannot  be  varied  by 
a  prior  or  collateral  oral  agreement 

[See  8  R.  C.  L.  1166.] 


Ebsor  to  the  County  Court  for  Custer  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  recover  the  amount  alleged  to  be 
due  on  two  promissory  notes.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr,  T.  W.  Jones,  Jr.,  for  plaintiff  in 
error: 

The  decision  of  the  court  is  not  sup- 
ported by  the  evidence  and  is  contrary 
to  law 

Lambert  v.  Smith,  58  Okla.  606,  157 
Pac.  909;  Dunkin  v.  Waurika  Nat. 
Bank,  —  Okla.  — ,  162  Pac.  788;  Gault 
▼.  Kane,  44  Okla.  768,  145  Pac.  1128; 
Cedar  Rapids  Nat.  Bank  v.  Bashara, 
S9  Okla.  482,  135  Pac.  1051;  Metro- 
politan Discount  Co.  v.  Davis,  —  Okla. 
-,  —  A.L.R.  — ,  170  Pac.  707 ;  Shaffer 
V.  Govreau,  36  Okla.  267,  128  Pac.  507. 

Judgment  should  have  been  for  de- 
fendant, whether  the  instrument  was 
negotiable  or  non-negotiable. 

1  Dan.  Neg.  Inst.  6th  ed.  §  47,  p.  59 ; 
Rossville  State  Bank  v*  Heslet,  84 
Kan.  815,  88  L.R.A.(N.S.)  788,  118 
Pac.  1052;  Union  Stock  Yards  Nat. 
Bank  v.  Bolan,  14  Idaho,  87,  125  Am. 
St.  Rep.  146,  98  Pac.  508;  Woodbury  v. 
Roberts,  59  Iowa,  348,  44  Am.  Rep. 
685,  18  N.  W.  312;  Smith  v.  Van 
Blarcom,  45  Mich.  371,  8  N.  W.  90; 
Coffin  V.  Spencer,  89  Fed.  262 ;  Oyler  v. 
McMurray,  7  Ind.  App.  645,  34  N.  E. 
1004;  Second  Nat.  Bank  v.  Wheeler, 
75  Mich.  546,  42  N.  W.  968 ;  Citizens 
Nat.  Bank  v.  Piolett,  126  Pa.  194,  4 
LR.A.  190,  12  Am.  St.  Rep.  860,  17 
Atl.  603 ;  Matchett  v.  Anderson  Foun- 
dry &  Mach.  Co.  29  Ind.  App.  207,  94 
Am.  St.  Rep.  272.  64  N.  E.  229;  City 
Nat.  Bank  v.  Gunter  Bros.  67  Kan.  227, 
72  Pac.  842 ;  Steele  v.  Hudson,  80  Okla. 


518,  120  Pac.  616;  Pattee  Plow  Co.  v. 
Beard,  27  Okla.  289, 110  Pac.  752,  Ann. 
Cas.  1912B,  704. 

Messrs.  Eugene  Forbes  and  A.  E. 
Darnell,  for  defendant  in  error: 

A  qualified  indorsement  cannot  be 
made  orally,  nor  parol  evidence  be  of- 
fered of  such  an  indorsement  without 
violating  the  elementary  principle 
which  prohibits  the  introduction  of 
parol  evidence  to  alter,  vaiy,  or  con- 
tradict the  terms  of  a  valid  written  in- 
strument. 

Second  Nat.  Bank  v.  Woodruff,  118 
111.  App.  6;  Chapman  v.  Chapman,  182 
Iowa,  5,  109  N.  W.  800;  Torbert  v. 
Montague,  38  Colo.  825,  87  Pac.  1145; 
Crilly  V.  Gallice,  78  C.  C.  A.  525,  148 
Fed.  835;  Franklin  v.  Browning,  64 
C.  C.  A.  258,  117  Fed.  226.  ; 

Stewart,  C,  filed  the  following 
opinion : 

The  plaintiff  brought  action 
against  tiie  defendant  on  two  prom- 
issory notes  made  by  the  defendant 
J.  Johnson,  payable  to  the  order  of 
the  defendant  H.  H.  Clark,  and  by 
the  payee  transferred  after  maturi* 
ty  to  the  plaintiff,  alleging,  as  a 
cause  of  action  against  the  payee: 
''That  at  the  time  of  the  sale  and 
transfer  of  said  notes  by  said  H,  H. 
Clark  to  this  plaintiff,  the  said  H. 
H.  Clark  represented  to  this  plain- 
tiff that  there  was  absolutely  noth* 
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ihgr  wrong  with  the  said  notes,  and 
that  there  were  no  defects  or  in- 
firmities about  them,  nor  any  equi- 
ties existing  between  the  said  H. 
H.  Clark  and  the  said  defendant  J. 
Johnson,  maker  of  the  notes." 

It  is  nowhere  alleged  that  the 
notes  were  indorsed  by  H.  H.  Clark, 
or  that  any  of  the  representations 
alleged  to  have  been  made  by  the 
said  H.  H.  Clark  had  failed  or  were 
in  any  respect  untrue.  Each  of  the 
defendants  was  duly  served  with 
sununons,  and,  defendant  J.  Johnson 
defaulting,  the  court,  on  request  of 
the  plaintiff,  rendered  judgment 
against  Johnson  for  the  full  amount 
due  on  said  notes.  The  defendant  H< 
H.  Clark  filed  separate  demurrer, 
on  the  ground  that  the  petition  did 
not  state  a  cause  of  action  against 
him,  which  demurrer  was  by  the 
court  overruled,  exceptions  being 
preserved.  Thereafter  he  filed  sepa- 
rate answer,  and,  on  a  hearing  be- 
fore the  court  without  a  jury,  judg- 
ment was  rendered  in  favor  of  the 
plaintiff  and  against  the  defendant 
H.  H.  Clark,  for  the  same  sum  as  the 
judgment  theretofore  rendered 
against  the  maker  of  the  notes.  The 
judgment  against  Clark  shows  on  its 
face  to  have  been  rendered  No- 
vember 23,  1916,  motion  for  a  new 
trial  having  been  filed  by  Clark  on 
NovCTiber  25,  1916.  The  plaintiff 
filed  motion  to  strike  the  motion  for 
a  new  trial  from  the  files,  for  the 
alleged  reason  that  the  same  was 
not  filed  within  three  days  after  the 
rendition  of  the  judgment.  On  the 
same  day  the  plaintiff  also  filed  what 
was  styled  application  for  order 
nunc  pro  tunc  to  correct  the  record, 
and  show  that  the  judgment  was 
rendered  on  the  15th  day  of  Novem- 
ber, 1916,  and  not  on  the  25th  day 
of  such  month.  The  court  overruled 
both  of  the  motions  of  the  plaintiff. 
The  motion  for  new  trial  was  also 
overruled,  and  the  defendant  H.  H. 
Clark  duly  appeals.  The  plaintiff 
did  not  appeal,  and  has  assigned  no 
error  in  this  court.  The  defendant 
Clark  urges  as  error:  (1)  The 
overruling  of  his  demurrer  to  the 
petition;  (2)  the  overruling  of  his 


demurrer  to  plaintiff's  evidence ;  (3) 
overruling  his  motion  at  the  close 
of  the  testimony  for  judgment 
against  the  plaintiff  in  favor  of  the 
defendant. 

From  a  careful  reading  of  the 
petition  we  are  at  a  loss  to  under^ 
stand  upon  what  theory  the  pleader 
expected  to  esteblish  liability  on  the 
part  of  Clark.    It  is  not  alleged  that 
Clark  in  due  course,  before  maturi- 
ty, indorsed  the  notes,  or  that  he  in- 
dorsed the  notes  at  all,  it  being  only 
alleged  that  he  guaranteed  that  the 
notes  were  without  defecte,  infirmi- 
ties or  equities  existing  between  the 
maker  and  the  payee,  an  allegation 
which  was  wholly  unnecessary,  in 
that,  under  §  4115,  R.  C.  L.  1910, 
such    warranty  would  be  implied 
by    a   transfer   of   the   notes    by 
delivery,  and  need  not  have  been 
expressed,  either  orally  or  in  writ- 
ing.    Before,  however,  a  cause  of 
action  would  lie  against  Clark  on 
account  of  a  breach  of  warranty, 
either  express  or  implied,  it  would 
be  necessary  for  there  to  be  an  al- 
legation in  the  peti-  p,e«dii.g- 
tion,   shovnng  that  ■peciui  war- 
the    warranty   had  '"*^  •'  "•^'"• 
failed  in  some  material  respect  to 
the  plaintiff's  damage.     There  are 
no  allegations  which,  either  in  terms 
or  by  intendment,  meet  this  neces- 
sary prerequisite.    The  action  is  not 
lodged  against  Clark  as  an  indorser, 
but  it  is  sought  to  make  him  liable 
merely  because  of  the  representa- 
tions alleged  to  have  been  made,  and 
without  an  averment  that  they  are 
untrue   or  have   failed.     We  are, 
therefore,  inclined  to  hold  that  the 
court  was  not  in  error  in  overruling 
the   demurrer  to   the   petition  of 
plaintiff,  unless  it  may  be  said  that 
the  petition  was  not  vulnerable  to  a 
general  demurrer,  for  the  reason 
that  copies  of  the  notes  were  at- 
tached to  and  made  a  part  of  the 
petition,   and   that   the   first  note 
shows  to  have  been  indorsed  without 
qualification.    Credite  on  the  note  at 
the  time  of  the  transfer  from  Clark 
to  the  plaintiff,  about  which  there  is  ' 
no  dispute  either  in  the  pleadings  or 
in  the  evidence,  show  that  the  entire 


CLARK  V. 

(—  Okla.  — , 

principal  of  the  first  note,  and  also 
a  portion  of  the  interest,,  had  .been 
paid  at  the  time  of  such  transfer: 
The  second  note  does  not  bear  the  in- 
dorsement of  Clark,  but  it  might  be 
contended,  with  some  show  of  merit, 
ttat  the  petition  states  a  cause  of 
action  for  the  slight  balance  due  on 
the  first  note,  and  that  therefore  a 
g^eral  demurrer  would  not  lie.  The 
plaintiff  in  error,  however,  calls  at- 
tention to.  Grimes  v.  Tait,*21  Okla. 
861,  99  Pac.  810,  and  to  Shaffer  v. 
Govreau,  86  Okla.  267, 128  Pac.  507, 
as  holding  that  ''in  an  action  upon  a 
promissory  note  by  an  indorsee 
against  an  indorser,  the  petition 
must  allege  notice  of  dishonor  by 
the  maker  or  such  facts  as  excuse  a 
notice  of  dishonor.'' 

And  in  this  connection  it  is  sug- 
gested that  the  petition  does  not  con- 
tain such  an  allegation.  We  do  not 
take  issue  with  counsel,  nor  with 
the  authorities  cited,  but,  on  exam- 
ination of  the  notes,  we  find  that 
they  each  contain  a  waiver  of  pre- 
sentment for  payment,  notice  of 
payment,  protest,  and  notice  of  pro- 
test Such  waiver  incorporated  in 
the  note  is  binding  upon  tiie  makers 
and  indorsers,  and  hence  constitutes 
sufScient  reason  to  excuse  notice  of 

dishonor.    The  peti- 

wS^el'o*  SSifc*:;:  tion,  though  defec 

tive,  might,  there- 
fore, be  construed  to  state  a  cause  of 
action  as  to  the  balance  due  on  the 
note,  which  shows  to  have  been  in- 
dorsed, if  it  were  not  for  other  aver- 
mente  in  the  petition.  From  tiie 
petition  itself  we  discover  that  the 
notes  were  in  the  bank  at  the  time 
•of  the  transfer;  that  no  indorse- 
ments were  made  at  such  tdme  by 
Clark,  but  that  he  merely  ordered 
the  bank  to  deliver  such  notes  to  the 
plaintiff.  It  is  the  settled  law  of  this 
state  that  a  written  contract  may 
be  altered  by  a  subsequent  written 

contract    or    by    a 

mMnutmttM.  subsequent  executed 

oral  contract.  The 
petition  shows  that  the  contract  be- 
tween Clark  and  the  plaintiff  was 
executed  and  was  oral;  that  as  a 
part  of  such  contract  the  extent  of 


SALLASKA.  749 

in  Pao.  505.) 

Clark's  liability  on  the  notes  was 
agreed  upon;  that  is  to  say,  that 
any  warranty  that  might  be  implied 
from  the  written  indorsement  pre- 
viously made  was  limited  to  defects, 
infirmities,  and  equities  existing  be- 
tween him  and  the  maker  of  the 
note.  The  fact  that  the  plaintiff  in 
his  petition  pleaded  such  as  the  only 
warranty  which  Clark  made,  and 
the  oiAy  liability  which  he  assumed 
in  making  the  transfer,  excludes 
the  plaintiff  from  any  claim  that 
Clark  is  liable  because  of  the  previ- 
ous indorsement  made  by  him.  It 
was  perfectly  proper  and  lawful, 
in  mtdcing  the  con-  „„,       -     ^_ 

X      ^x       •XT.  XI.     ^i^i^     Bill*  and  notes- 
tract  With  tne  plam-   indorsement— 

tiff,  for  Clark,  by  S^^iVnVf. 
express  agreement,  ff^JJSf/'®"* 
to    relieve    himself 
from  the  legal  effect  of  the  indorse- 
ment previously  made  by  him.     If 
the  indorsement  had  been  made  at 
the  time  of  the  transfer  of  the  notes 
from  Clark  to  the  plaintiff,  the  parol 
agreement     would     have     become 
merged  in  the  legal  effect  of  indorse- 
ment,       the       same   mdowement-^ 

amounting  in  law  ^;jjj**«  ^^ 
to  a  contract  in  '*"''''  * 
writing  which  could  not  be  var- 
ied by  a  prior  or  collateral  pa- 
rol agreement.  But  the  indorse- 
ment having  been  made  in  the  past, 
the  executed  parol  contract  affecting 
the  same|,  pleaded  by  the  plaintiff, 
was  binding  and  effective.  *  We  con- 
clude that  the  peti-  pi^adtn^- 

tion    does    not   state    representation* 

a   cause   of   action  ^"^  "'•^••• 
against  Clark,  and  that  the  demur- 
rer thereto  should  have  been  sus- 
tained. 

Nor  does  the  evidence  introduced 
show  any  ground  for  relief  against 
Clark.  There  is  no  evidence  of  any 
outstanding  defects,  infirmities,  or 
equities  existing  between  Clark  and 
the  maker  of  the  notes,  and  nothing 
to  show  that  the  validity  of  the  notes 
was  in  any  sense  impaired.  The 
plaintiff  is  not  shown  to  have  been 
damaged  by  any  act  or  representa- 
tion of  Clark.  The  record  shows 
that  he  obtained  a  judgment  against 
Johnson,  the  maker  of  the  notes  for 
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the  full  amount  due  thereon.  It  may 
be  that  the  judgment  against  John- 
son is  not  collectable;  but,  unless 
Clark  can  be  made  liable  as  an  in- 
dorser,  the  plaintiff  is  without  rem- 
edy as  against  Clark,  and  there  is 
certainly  nothing  in  the  pleadings  or 
in  tiie  evidence  -showing  any  such 
liability  on  the  part  of  Clark.  The 
evidence  shows  that  the  indorse- 
ment made  on  the  first  note  was 
made  by  Clark  at  a  time  when  he 
pledged  such  a  note  to  the  bank  as 
collateral  for  his  own  obligation; 
that  the  otiier  note  had  been  merely 
placed  in  the  bank  for  safekeeping ; 
that,  the  principal  obligation  for 
which  the  first  note  was  collateral 
having  been  settled  with  the  bank, 
the  title  and  the  constructive  posses- 
sion of  each  of  the  notes  became 
again  vested  in  Clark.  Not  having 
indorsed  tibe  second  note,  in  no  ev^it 
could  he  be  held  liable  for  the  pay- 
ment of  the  same,  and  for  the  rea- 
sons set  forth  in  plaintiff's  petition 

BUI.  and  note-  Jic  could  ttot  be  held 
limited  liable  as  an  mdorser 

lndor.ement.  f^^.  ^^  balanCC  due 

on  the  first  note. 

The  plaintiff  in  his  testimony 
makes  the  following  admissions : 

Q.  Did  he  (Clark)  or  not  say  any- 
thing about  indorsing  the  notes  at 
the  time  he  transferred  them  to  you  ? 

A.  No.  Nothing  was  said  about 
it. 

Q.  Did  he  (Clark)  ever  refuse  to 
indorse  the  notes  ? 
>     A.  I  never  asked  him  to. 

Q.  Anything  mentioned  about  he 
would  guarantee  the  payment  of 
this  (the  notes)  ? 

A.  No,  sir. 

Q.  Nothing  said  about  that  ei- 
ther? 
.     A.  No,  sir. 

While  the  plaintiff  is  concluded  by 
his  pleading  as  to  the  contract  made 
between  him  and  Clark,  yet  it  is  ap- 
parent from  the  testimony  in  the 
case  that  plaintiff's  predicament  was 


not  brought  about  by  the  careless 
pleading  of  his  attorney.  Clearly, 
'according  to  the  plaintiff's  own  tes- 
timony, Clark  did  not  intaid,  and 
the  plaintiff  did  not  expect  him,  to 
warrant  or  guarantee  payment  of 
the  notes  at  the  time  the  trade  was 
made.  The  defendant  Clark  was  en- 
titled to  judgment  in  his  favor. 

The  plaintiff  argues  that  the  court 
should  have  stricken  the  motion  for 
a  new  tnal  from  ihe  files,  but  as  the 
plaintiff  has  not  appealed  from  liie 
action  of  the  trial  court,  or  made  any 
cross  assignment  of 
error,     this     court  tSmn^ot 
cannot  consider  any  JJJJJJf  ™*"*  •' 
objection   urged  to 
the  overruling  of  plaintiff's  motion 
to  strike.    The  action  of  the  trial 
court  on  such  motion  has  become 
final. 

This  cause  is  reversed,  with  direc- 
tions to  set  aside  the  judgment  ren- 
dered against  the  defendant  H.  H. 
Clark,  and  to  render  judgment  in  his 
favor  and  against  the  plaintiff,  and 
that  the  judgment  against  the  de- 
fendant J.  Johnson  be  allowed  to 
stand  as  rendered. 

Per  Curiam: 

Adopted  in  whole. 

.   NOTE. 

The  court  in  the  reported  case 
(Clark  v.  Sallaska,  ante,  746)  en- 
grafts an  unusual  exception  upon  the 
rule  excluding  evidence  to  vary  or  ex- 
plain an  indorsement.  The  decision  in 
that  case,  in  effect,  is  that,  upon  the 
transfer  of  a  note,  the  transferee  may 
adopt  an  indorsement  made  by  him  in 
the  past  for  another  purpose,  and  lim- 
it the  scope  of  his  liability  thereon 
by  what  is  termed  an  executed  parol 
contract.  The  admissibility  of  parol 
evidence  to  vary  or  explain  the  con- 
tract implied  from  an  indorsement  If 
discussed  in  the  note,  post,  764. 
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R.  H.  SYKES  et  .al..  Trustees,  etc.,  of  G.  C.  Farthinjr, 

R.  O.  EVERETT,  Appt. 

Worth  Carolina  Supreme  Court -^  If oveniber  25,   1914, 

(167  N.  C.  600,  88  S.  E.  585.) 

Evidence  —  parol  —  to  explain  indorsement. 

1.  As  between  the  original  parties  to  an  indorsement  of  a  promissory 
note,  parol  evidence  is  admissible  to  show  what  the  actual  contract  be- 
tween them,  as  evidenced  by  the  indorsement,  was. 

[See  note  on  this  question  beginning  on  page  764.] 


—failure  to  object  —  waiver. 

2.  Failure  to  object  to  the  introduc- 
tion of  evidence  to  show  a  contract 
different  from  that  implied  from  an  in- 
dorsement  of  negotiable  paper  waives 
the  objection. 

[See  2  R.  C.  L.  77.] 
Appeal  —  failure  to  appeal  —  effect. 

3.  Prevailing  parties  who  fail  to  ap- 
peal from  adverse  rulings  cannot  have 
them  passed  upon  by  the  appellate 
court. 

Bills  and  notes  —  indorsement  —  ef- 
fect. 

4.  When  a  payee  or  regular  indorsee 
of  a  note  writes  his  name  on  the  back 
of  it,  the  law  implies  that  he  intended 
to  assume  the  well-known  liability  of 
an  indorser  as  between  himself  and 
bona  fide  holders  for  value  without 
notice,  and  he  will  not  be  permitted  to 
contradict  this  implication. 

[See  8  R.  C.  L.  1153,  1154,  1156.] 

Evidence  —  transferee  with  notice. 

5.  Parol  evidence  is  admissible  to 
explain  a  blank  indorsement  of  a 
promissory  note,  as  against  the  in- 
dorsee's transferees  with  notice. 

[See  8  R.  C.  L.  1156  et  seq.] 

Assignment  —  right  of  assignee. 

6.  An  assignee  under  a  general  as- 
signment acquires  the  property  of  his 
assignee  subject  to  all  the  equities 
against  him. 

[See  2  R.  C.  L.  626,  626.] 

Bills  and  notes  —  assignment  after 
matarity  —  equities. 

7.  One  taking  an  assignment  of  a 
note  after  maturity  takes  subject  to 
all  equities  between  his  indorser  and 
prior  parties  to  the  note. 

[See  8  R.  C.  L.  1045.] 

Pledge  —  effect  of  taking  collateral 
aeeorlty. 

8.  The  taking  of  collateral  secari<y 
does  not  suspend  the  right  of  action 


upon  the  principal  debt,  in  the  ab- 
sence of  any  stipulation  to  that  effect. 
[See  21  R.  C.  L.  685.] 

Bills  and  notes  —  agreement  to  look  to 
collateral  —  ^ect* 

9.  An  agreement  by  an  indorsee  of  a 
note  not  to  look  to  the  indorser  until 
he  has  exhausted  collateral  is  binding. 

Principal  and  surety  -^  obligation  of 
surety. 

10.  A  surety  undertakes  primarily 
to  pay  if  the  debtor  does  not. 

[See  21  R.  C.  L.  946.] 

Bills  and  notes  —  obligation  of  in- 
dorser* 

11.  An  indorser  of  a  note  under- 
takes to  pay  if  the  maker  does  not 
after  due  notice  of  the  dishonor. 

[See  3  R.  G.  L.  1148.] 

—  obllgatI<m  of  guarantor. 

12.  A  guarantor  of  a  note  under- 
takes to  pay  if  the  maker  cannot. 

[See  3  R.  C.  L.  1160.] 

— exhaustion  of  collateral. 

13.  An  indorser  of  a  promissory 
note  who  undertakes  to  pay  when  col- 
lateral is  exhausted  can  be  held  liable 
only  for  what  cannot  be  collected  out  of 
the  collateral. 

[See  21  R.  C.  L.  667.] 

—  agreement  to  look  to  collateral  — « 
consideraticm. 

14.  An  agreement  to  exhaust  the 
collateral  before  looking  to  the  in- 
dorser, made  by  the  indorsee  at  the 
time  of  taking  a  promissory  note  by 
indorsement  and  as  part  of  the  trans- 
action, is  supported  by  sufficient  con- 
sideration. 

Evidence  —  burden    of   proof  —  in* 
solvency  of  estate. 

15.  An  indorsee  of  a  promissory 
note  upon  condition  that  he  will  ex- 
haust the  collateral  before  looking  to 
the  indorser  has  the  burden  of  show- 
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ing  that  further  attempt  to  enforce  the 
collateral  because  of  the  insolvency  of 
the  estate  constituting  it  is  useless, 
in  case  he  relies  upon  such  fact  to  sus- 
tain his  action  against  the  indorser. 

Fraud  —  opinion  —  statements  as  to 

settlement  of  estate. 

16.  The  statement  of  one  indorsing 
a  note  with  liability  of  aH  estate  as 


collateral,  under  agreement  that  the 
collateral  shall  be  exhausted  before 
his  liability  wiU  attach,  as  to  the  time 
when  the  estate  will  be  settled,  is  im- 
material, as  a  mere  matter  of  opinion 
in  the  absence  of  fraud,  especially 
where  delay  in  settlement  is  due  to 
the  fault  of  the  indorsee. 
[See  12  R.  C.  L.  244  et  seq J 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for.  Dur- 
ham  County  (Lyon,  J.)  confirming  the  report  of  the  referee  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  an  amount  alleged  to  be  due 
upon  four  several  notes  indorsed  in  blank  by  defendant.    Reversed. 


Statement  by  Walker,  J. : 
This  action  was  brought  to  recov- 
er the  sum  of  $10,144.60,  as  due  up- 
on four  several  notes  indorsed  in 
blank  by  the  defendant.  The  case 
was  referred  to  Honorable  Howard 
A.  Foushee,  who  made  his  report, 
in  which,  after  finding  the  facts 
and  stating  his  conclusions  of  law 
therefrom,  he  recommended  that 
judgment  be  rendered  in  favor  of 
the  plaintiffs,  and  against  the  de- 
fendants, for  $10,144.50,  the  amount 
due  on  the  notes,  with  interest  on 
$7,144.50  from  20  March,  1911,  and 
on  $3,000  from  8  April,  1911,  until 
paid,  together  with  the  costs  of  the 
action;  and  further  recommended 
that  no  execution  be  issued  on  said 
judgment  until  1  May,  1915,  and 
that  the  three  F.  A.  Moore  notes, 
and  the  assignment  from  him  secur- 
ing the  same,  and  the  Louis  Moore, 
note  with  the  assignment  securing 
the  same,  should  all  be  delivered  by 
the  said  trustee  to  the  clerk  of  the 
superior  court  of  Durham  county,- 
state  of  North  Carolina,  to  be  held 
by  him  until  such  time  as  said  R.  O. 
Everett  pays  said  judgment,  at 
which  time  the  same  shall  be  de- 
livered to  him.'  Defendant  except- 
ed to  the  conclusions  of  law  of  the 
referee. 

The  material  facts  are  as  follows : 
On  20  March,  1911,  F.  A.  Moore 
executed  and  delivered  to  the  de- 
fendant, R.  0.  Everett,  three  de- 
mand notes  aggregating  $7,144.50, 
and  the  same  are  set  out  in  the  rec- 
ord. As  stated,  the  notes  were  pay- 
able on  demand,  and  were  secured 
by  an  assignment  of  an  interest  of 


F.  A.  Moore  in  his  share  and  por- 
tion of  the  estate  of  John  Annin  of 
New  York  city.  This  assignment, 
which  was  deposited  with  R.  O. 
Everett  as  collateral  for  the  pay- 
ment of  said  notes,  in  addition  to 
transferring  and  assigning  an  in- 
terest to  secure  said  note,  consti- 
tuted and  appointed  the  defendant, 
R.  0.  Everett,  or  any  person  whom 
he  might  substitute,  as  his  lawful 
attorney  to  collect  said  interest  in 
said  estate  and  apply  the  same  to 
the  discharge  of  said  indebtedness. 
On  8  April,  1911,  Louis  Moore 
executed  and  delivered  to  R.  O. 
Everett  and  G.  C.  Farthing  his 
promissory  note  for  $3,000,  pay- 
able on  1  September,  1911,  and,  to 
secure  said  indebtedness,  trans- 
ferred and  assigned  to  R.  O.  Everett 
an  interest  in  the  estate  of  John 
Annin,  and  appointed  R.  0.  Everett, 
or  any  person  whom  he  might  sub- 
stitute, as  attorney  to  collect  the 
same  and  discharge  said  indebted- 
ness. The  Louis  Moore  note  and 
the  assignment  appear  in  the  rec- 
ord. On  or  about  11  April,  1911, 
R.  0.  Everett,  by  indorsement,  duly 
transferred  and  delivered  to  G.  C. 
Farthing,  for  valuable  considera- 
tion, the  four  notes  above  referred 
to,  together  with  his  interest  in  said 
assignments,  which  were  given  as 
collateral  therefor.  At  the  time 
these  four  notes  were  so  indorsed 
and  transferred  to  G.  C.  Farthing, 
there  was  an  agreement  between  R. 
0.  Everett  and  G.  C.  Farthing  that 
if  F.  A.  Moore  and  Louis  Moore  did 
not  pay,  and  the  money  was  not 
realized    on    the    assignments    of 
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their  interest  in  the  Annin  estate, 
R.  O.  Everett  would  be  ultimately 
responsible  for  the  payment  of 
said  notes;  but  he  would  not  be 
called  upon  to  pay  the  same  until 
the  estate  of  John  Annin  had  been 
exhausted.  G.  C.  Farthing  held 
the  notes  so  indorsed  to  him  from  11 
April,  1911,  until  23  August,  1912, 
when  the  said  Farthing  executed 
and  delivered  to  R.  H.  Sykes  and  W. 
P.  Clements,  trustees,  a  deed  of 
trust  conveying  his  property  to 
them,  and,  among  other  things,  all 
the  ri£rht,  title,  and  interest  of  G. 
C.  Farthing  in  and  to  the  above- 
described  notes  and  collateral  as- 
signments, and  on  said  date  the 
trustees  took  possession  of  said 
papers  and  retained  them  until  the 
commencement  of  this  action.  Said 
trustees  of  G.  C.  Farthing  made  de- 
Miand  upon  F.  A.  Moore  and  Louis 
Moore,  but  they  failed  to  pay  said 
notes,  and  the  estate  of  John  Annin 
has  not  been  wound  up.  Demand 
was  then  made  by  the  plaintiffs, 
Sykes  and  Clements,  trustees,  upon 
R.  O.  Everett  for  payment,  and  he 
declined  to  pay,  upon  the  ground 
that  he  was  not  liable  until  the 
Annin  estate  had  been  exhausted. 

The  referee  made  the  following 
findings  of  fact,  among  others: 

7.  That  at  the  time  said  three  F. 
A.  Moore  notes  were  indorsed  to  G. 
C.  Farthing,  to  wit,  11  April,  1911, 
it  was  done  upon  an  agreement  be- 
tween R.  O.  Everett  and  G.  C. 
Farthing  that  he  would  be  ultimate- 
ly responsible  for  the  pasrment  of 
said  notes,  but  that  he  (Everett) 
would  not  pay  the  same  until  the 
estate  of  John  Annin  had  been  ex- 
hausted. In  the  event  there  was 
any  trouble  about  the  collection  of 
said  notes,  that  he  (Everett)  would 
procure  and  pay  for  the  services  of 
an  attorney,  and  that  he  (Everett) 
would  hold  Farthing  harmless 
against  the  cost  and  expenses  of  any 
litigation  incident  to  the  collection 
of  said  notes.  That  Farthing  did 
not  know  anjrthing  about  the  Annin 
estate,  and  that  Everett  told  Farth- 
ing he  had  been  to  New  York  and  he 
expected  the  same  to  be  closed  up  in 

4  A.L,R.— 48. 


sixty  or  ninety  days,  and  that  the 
notes  were  perfectly  good.  That 
Farthing  relied  upon  the  represen- 
tations df  R.  0.  Everett,  and  took 
over  said  notes  without  investiga- 
tion. 

9.  That  at  the  time  said  Louis 
Moore  note  was  transferred  to  G. 
C.  Farthing,  as  aforesaid,  to  wit,  16 
April,  1911,  it  was  agreed  between 
Farthing  and  Everett  that  he 
(Everett)  would  be  ultimately  re- 
sponsible for  the  full  face  value  of 
said  note,  but  that  Farthing  should 
not  call  on  him  to  pay  the  same  until 
the  collateral  was  exhausted,  and 
that  if  any  attorney  was  needed  to 
collect  the  Louis  Moore  note,  that 
he  (Everett)  would  pay  the  ex- 
penses of  same,  and  Farthing 
should  be  held  harmless  by  reason 
of  any  litigation  concerning  the 
same. 

10.  That  said  estate  of  John  An- 
nin has  not  been  wound  up ;  that  R. 
0.  Everett  has  employed  counsel, 
and  has  made  repeated  trips  to  New 
York  to  see  said  attorneys,  and  to 
expedite  the  winding  up  of  said  es- 
tate of  John  Annin ;  but  so  far  the 
end  is  not  in  sight,  and  no  one 
knows  when  the  suits  incident  to 
the  winding  up  of  said  estate  will  be 
ended. 

The  exceptions  coming  on  to  be 
heard  before  Judge  C.  'C.  Lyon,  the 
following  judgment  was  entered 
thereon : 

'This  cause  coming  on  now  to  be 
heard  upon  the  report  of  Honorable 
H.  A.  Foushee,  referee,  and  the  ex- 
ception filed  thereto  by  the  defend- 
ant, after  hearing  argument  of 
counsel,  it  is  ordered,  considered, 
and  adjudged  that  the  report  of  the 
referee  be  and  the  same  is  hereby 
in  all  respects  confirmed,  and  it  is 
further  ordered,  considered,  and  ad- 
judged, in  accordance  with  said  re- 
port, that  the  plaintiffs,  R.  H.  Sykes 
and  W.  P.  Clements,  trustees  of  G. 
C.  Farthing,  as  such  trustees,  re- 
cover of  the  defendant,  R.  O. 
Everett,  the  sum  of  $10,144.50, 
with  interest  on  $7,144.50  from  20 
March,  1911,  until  paid,  and  with 
interest  on  $3,000   from   8  April, 
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1911,  until  paid,  together  with  the 
cost  of  this  action  to  be  taxed  by 
the  clerk  of  this  court;  and  in  ac- 
cordance with  said  report,  that  no 
execution  issue  on  this  judgment 
until  1  May,  1915.  It  is  further  ad- 
judged that  the  three  F.  A.  Moore 
notes,  as  set  out  and  described 'in 
the  report  of  said  referee,  together 
with  the  assignment  securing  the 
same  and  the  Louis  Moore  note,  as 
set  out  and  described  in  the  report 
of  said  referee,  together  with  the 
assignment  securing  the  same, 
should  all  be  delivered  by  said 
trustees  to  the  clerk  of  the  superior 
court  of  Durham  county,  North 
Carolina,  to  be  held  by  him  until 
such  time  as  the  said  R.  O.  Everett 
pays  this  judgment,  at  which  time 
the  said  notes  and  assignments 
shall  be  delivered  to  the  said  R.  0. 
Everett" 

From  this  judgment  defendant 
appealed  to  this  court. 

Messrs.  Bryant  &  Brogden  and  Win- 
ston &  Biggs,  for  appellant: 

Plaintiffs,  as  trustees  of  6.  C.  Farth- 
ing, stand  in  his  shoes  and  have  no 
rights  superior  to  the  rights  which  he 
had  as  the  holder  of  said  paper. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  46; 
23  Am.  &  Eng:  Enc.  Law,  2d  ed.  492; 
4  Cyc.  218,  219;  Wallace  v.  Cohen,  111 
N.  C.  106,  15  S.  E.  892 ;  Southerland  v. 
Fremont,  107  N.  C.  665,  22  Am.  St.  Rep. 
900,  12  S.  E.  287 ;  Causey  v.  Snow,  122 
N.  C.  326,  29  S.  E.  359;  BaUery  Park 
Bank  v.  Loughran,  126  N.  C.  814,  36 
S.  E.  281 ;  Taylor  v.  Lauer,  127  N.  C. 
157,  37  S.  E.  197;  Brooks  v.  Sullivan, 
129  N.  C.  190,  39  S.  E.  822;  Davidson 
V.  Powell,  114  N.  C.  575,  19  S.  E.  601 ; 
Mendenhall  v.  Davis,  72  N.  C.  150; 
First  Nat.  Bank  v.  Pegram,  118  N.  C. 
674,  24  S.  E.  487 ;  Lockhart  v.  Ballard, 
113  N.  C.  292,  18  S.  E.  341 ;  Bresee  v. 
Crumpton,  121  N.  C.  122,  28  S.  E.  851. 

Parol  evidence  is  admissible  to  ex- 
plain a  blank  indorsement  as  between 
the  first  indorser  and  first  indorsee. 

Hill  V.  Shields,  81  N.  C.  254,  31  Am. 
Rep.  499;  Davis  v.  Morgan,  64  N.  C. 
570;  Mendenhall  v.  Davis,  72  N.  C. 
150;  Evans  v.  Freeman,  142  N.  C.  67, 
54  S.  E.  847 ;  Iredell  County  v.  Wasson, 
82  N.  C.  309;  First  Nat.  Bank  v. 
Pegram,  118  N.  C.  671,  24  S.  E.  487; 
Adrian  v.  McCaskill,  103  N.  C.  186,  3 
L.R.A.759,  14  Am.  St.  Rep.  788,  9  S.  E. 


284;  Cobb  v.  Clegg,  187  N.  C.  153,  49 
S.  E.  80;  Smith  Premier  Typewriter 
Co.  V.  Rowan  Hardware  Co.  143  N.  C. 
97,  55  S.  E.  417;  Woodson  v.  Beck,  151 
N.  C.  148,  31  L.R.A.(N.S.)  235,  65  S. 
E.  751;  Baxter  Nat.  Bank  v.  Talbot, 
154  Mass.  217,  13  L.R.A.  52,  28  N.  £. 
163;  Fullerton  v.  Hill,  48  Kan.  558, 
18  LuR.A.  36,  29  Pac.  588 ;  Johnston  v. 
Schnabaum,  86  Ark.  82,  17  L.RA. 
(N.S.)  838,  126  Am.  St.  Rep.  1082,  109 
S.  W.  1163,  15  Ann.  Cas.  876;  2  Par- 
sons, Bills  &  Notes,  §  520;  Pike  v. 
Street,  1  Moody  &  M.  226;  Riley  v.  Ger- 
rish,  9  Cush.  104;  Hays  v.  May,  Wright 
(Ohio)  80;  Houck  v.  Graham,  106  Ind. 
198,  55  Am.  Rep.  727,  6  N.  £.  594; 
Drummond  v.  Yager,  10  IlL  App.  382; 
First  Nat.  Bank  v.  Crabtree,  86  Iowa, 
731,  52  N.  W.  559 ;  Forepaugb  v.  Dela- 
ware, L.  &  W.  R.  Co.  128  Pa.  217,  5 
L.R.A.  508, 15  Am.  St  Bep.  672, 18  Atl. 
503;  Tankersley  v.  Graham,  8  Aku 
247;  Roads  v.  Webb,  91  Me.  414»  64 
Am.  St.  Rep.  246,  40  Atl.  128;  Taylor 
V.  French,  2  Lea,  257, 31  Am.  Rep.  609 ; 
Goodrich  v.  Stanton,  71  Conn.  419,  42 
Atl.  74;  Hirsch  v.  Kaufman,  —  R.  I. 
— ,  81  Atl.  66;  Cbapeze  v.  Young,  87 
Ky.  480,  9  S.  W.  399;  True  v.  Bullard, 
45  Neb.  412,  63  N.  W.  824;  Doll  v. 
Getzschmann,  Ann.  Cas.  1918A,  882, 
and  note,  90  Neb.  870,  133  N.  W.  417; 
2  Randolph,  Com.  Paper,  §  778. 
Mr.  P.  C.  Graham,  for  appellees : 
The  conclusions  of  law  by  the  ref- 
eree were  correct,  and  the  judge  was 
not  in  error  in  affirming  the  same  and 
in  signing  the  judgment  as  set  out  in 
the  record. 

Jones,  Collateral  Securities,  §§  689, 
590,  685,  720;  Barnard  v.  Martin,  112 
N.  C.  754,  17  S.  £.  636;  Hinsdale  ▼. 
Jerman,  116  N.  C.  152,  20  S.  B.  294; 
Silvey  v.  Axley,  118  N.  C.  959,  23  S.  E. 
933;  7  Cyc.  879,  889,  900;  First  Nat 
Bank  v.  Lineberger,  83  N.  C.  456,  35 
Am.  Rep.  582 ;  Carter  v.  Duncan,  84  N. 
C.  676. 

Walker,  J«,  delivered  the  opinion 
of  the  coiut: 

The  larger  part  of  the  argument 
before  us  was  taken  up  with  a  full 
discussion  of  the  question  whether 
a  blank  indorsement  by  the  payee, 
or  one  of  the  payees,  to  a  third 
party,  can  be  explained  by  oral  evi- 
dence showing  what  the  special  con- 
tract between  them  was,  and  that  it 
was  different  from  the  one  implied 
by  law  from  the  mere  indorsement 
of  the  paper.    This  is  a  question  of 
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evidence,  and  the  admission  of  the 
oral  i>roof  could  only  be  incompe- 
tent on  the  ground  that  it  would 
vary,  alter,  or  contradict  the  terms 
of  a  contract  which  the  parties  have 
reduced  to  writing  as  the  only  ex- 
pression of  their  agreement,  and 
would  violate  the  general  rule  of 
evidence  prohibiting  the  introduc- 
tion of  such  evidence.  But  there 
was  no  exception  ^  to  the  evi- 
dence, as  there  should  have  been 
if  that  rule  was  relied  upon;  but 

Evidence-  ^^e    cvidonce    was 

fmum  to  object  admitted      without 

-waver.  ^^^      ObjectiOn,      SO 

far  as  appears,  and  the  referee 
found  the  facts  in  regard  to  the 
special  contract.    Besides,  if  plain- 

Appeal-failure       tj^S    ^ad      Objectod, 

to  appeal—  they  have  not  ap- 

*  **  •  pealed,  and  the  ex- 
ception to  the  admission  of  the 
evidence  would  not  now  be  open  to 
them. 

But  waiving,  for  the  present,  this 
view  of  the  record,  and  considering 
the  other  question  argued,  we  are  of 
the  opinion  that  by  our  'decisions, 
although  there  is  some  conflict  in 
other  states,  the  evidence  is  compe* 
tent.  In  Mendenhall  v.  Davis,  72 
N.  C.  150,  this  court,  after  stating 
that  when  a  payee  or  regular  in- 
dorsee thereof  writes  his  name  on 
the  back  of  a  note,  as  between  him 
and  a  bona  fide  holder  for  value  and 

BIU.  and  noteii-  vdthout  UOtiCO,  the 
tadonenent-         law       impl|eS       that 

*  **  he  intended  to  as- 
sume the  well-known  liability  of  an 
indorser,  and  he  will  not  be  per- 
initted  to  contradict  this  implica- 
tion; '"but  this  rule  does  not  apply 
between  the  original  parties  to  a 
contract  which  is  not  in  writing,  al- 
though there  may  be  the  signature 
of  one  or  more  parties  to  authenti- 
cate that  seme  contract  was  made. 
In  such  cases,  it  must  always  be  a 
question  of  fact  what  contract  the 
signature  authorizes  to  be  written 
above  it;  in  other  words,  what  was 
the  agreement  of  the  parties  at  the 
time  it  was  written.  There  is  no 
written  contract  to  be  altered ;  the 


whole  (except  the  signature,  which 
by  itself  does  not  make  a  contract) 
exists  in  parol,  and  must  be  .estab- 
lished by  such  proof."  The  court 
then     proceeds     to  ssTideace— 

say  that  the  pre-  iTiSi-'eUoV... 
sumption  that  one  »«»<• 
who  indorses  a  note  after  its  deliv- 
ery by  the  maker  is  a  guarantor 
(under  the  law  as  it  then  existed) 
is  not  one  of  law,  but  one  of  fact 
only,  and  may  be  rebutted;  so  that 
it  does  not  affect  injuriously  the 
right  of  a  subsequent  bona  fide 
holder.  Several  cases  are  cited  to 
support  the  position,  in  which  the 
rule  was  applied.  Love  v.  Wall,  8 
N.  C.  (1  Hawks)  313;  Gonez  v. 
Lazarus,  16  N.  C.  (1  Dev.  Eq.)  205; 
Davis  V.  Morgan,  64  N.  C.  570,  and 
Sylvester  v.  Downer,  20  Vt  355,  49 
Am.  Dec.  786,  where  Judge  Red- 
field  said  that  in  the  particular  case 
there  was  a  legal  implication  ''that 
the  indorser  was  a  joint  promisor, 
but  the  signature  being  blank,  he 
may  undoubtedly  show  that  he  was 
not  understood  to  assume  any  such 
obligation;''  and  to  the  same  effect 
are  these  cases:  Clapp  v.  Rice,  13 
Gray,  403,  74  Am.  Dec.  639;  Per- 
kins v.  Catlin,  11  Conn.  218,29  Am. 
Dec.  282;  2  Parsons,  Bills  &  Notes, 
p.  121,  and  notes  (1871  ed.  p.  517), 
where  numerous  like  cases  will  be 
found.  This  doctrine  is  so  firmly 
established  by  a  long  series  of  de- 
cisions in  this  state  that  it  is  far 
too  late  now  to  question  it,  as  vdll 
presently  appear.  In  the  more  re- 
cent case  of  Hill  v.  Shields,.  81  N.  C. 
250,  31  Am.  Rep.  499,  Justice  Dill- 
ard,  who  was  always  careful  and 
accurate  in  the  statement  of  legal 
principles,  said:  "The  indorsement 
being  in  blank,  and  the  contract 
implied  by  law  with  his  in- 
dorsee and  subsequent  holder,  giv- 
ing such  unqualified  power  [to  dis- 
pose of  the  same]  as  we  have  seen, 
it  has  been  much  debated  and  vari- 
ously decided  as  to  the  competency 
of  the  indorser,  by  parol  proof,  to 
rebut  the  implication  of  the  law, 
and  to  annex  a  qualification  when 
none  is  expressed.  It  is  settled  in 
this  state,  however,  that  parol  testi- 
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mony  may  be  adduced  under  a  blank 
indorsement  to  annex  a  qualifica- 
tion or  special  contract  as  between 
the  immediate  parties.  Davis  v. 
Morgan,  64  N.  C.  570;  Mendenhall 
V.  Davis,  supra.  But  between  in- 
dorser  in  blank  and  remote  parties 
without  notice  the  weight  of  au- 
thority is  that  parol  proof  is  inad- 
missible, and  the  contract  implied 
by  law  stands  absolute.  2  Parsons, 
Bills  &  Notes,  23 ;  Hill  v.  Ely,  5  Serg. 
&  R.  363,  92  Am.  Dec.  376 ;  1  Dan* 
Neg.  Inst.  §§  699  and  719.'^  The  fol- 
lowing  cases  recognized  and  applied 
the  principle  in  a  general  way: 
Iredell  County  v.  Wasson,  82  N.  C. 
309 ;  Adrian  v.  McCaskill,  103  N.  C. 
183,  3  L.R.A.  759,  14  Am.  St.  Rep. 
788,  9  S.  E.  284;  Smith  Premier 
Typewriter  Co.  v.  Rowan  Hardware 
Co.  143  N.  C.  97,  55  S.  E.  417; 
Woodson  V.  Beck,  151  N.  C.  148,  31 
L.R.A.(N.S.)  235,  65  S.  E.  751. 

Two  cases,  which  are  apparently 
relied  on  by  appellee,  should  be  no- 
ticed. Davidson  v.  Powell,  114  N. 
C.  575,  19  S.  E.  601,  is  one ;  but  a 
close  reading  of  that  case  will  show 
that  it  is  a  clear  authority  in  sup- 
port of  our  view,  as  Justice  Mac- 
Rae,  in  the  opinion  written  by  him 
for  the  court,  says :  ''In  the  hands 
of  the  original  payee  an  indorse- 
ment may  be  shown  to  be  upon  cer- 
tain conditions;  but  a  bona  fide 
holder  for  value,  before  maturity 
and  without  notice,  is  not  affected 
by  any  equities  existing  between  the 
original  parties.  The  same  rule  will 
apply  between  the  last  payee  and  all 
subsequent  indorsers." 

The  other  case*  is  First  Nat.  Bank 
V.  Pegram,  118  N.  C.  671,  24  S.  E. 
487.  This  is  a  still  stronger  case, 
as  there  it  was  proposed  to  show  by 
parol  evidence  that  the  cashier  of 
the  plaintiff  bank  had  informed  the 
indorsee  that  the  maker  had  suffi- 
cient funds  in  the  bank  to  pay  the 
note,  and  that  he  would  not  be  held 
responsible  upon  it,  his  signature  on 
the  back  of  the  note  being  a  mere 
form.  The  first  syllabus  of  the  case 
is  this:  "Parol  testimony  may  be 
adduced  under  a  blank  indorsement 
to  annex  a  qualification  or  special 


contract  as  between  immediate  par- 
ties; but  between  an  indorser  in 
blank  and  remote  parties  without 
notice  such  parol  proof  is  inadmis- 
sible, and  the  contract  implied  by 
law  stands  absolute.''    The  court 
cites  and  approves  Hill  v.  Shields, 
Davidson  v.  Powell,  and  Menden- 
hall   V.    Davis,    supra;    and,    ad- 
mitting a  conflict  in  the  decisions  of 
other  courts,  it  states  that  here  the 
matter  has  been  settled  and  closed 
by    numerous    decisions.    It    then 
cites  Bruce  v.  Wright,  3  Hun,  548, 
and  refers  to  it  in  the  following 
language:    ''It  was  held  that  in  an 
action  against  any  indorser  by  his 
immediate  indorsee  it  is  a  good  de- 
fense that  there  was  a  verbal  agree- 
ment at  the  time  of  the  indorsement 
that  the  indorsee  should  not  sue  the 
indorser,  and  that  the  contract  be- 
tween the  two  consists  partly  in 
the  written  indorsement,  partly  in 
the  delivery  of  the  bill  to  the  in- 
dorsee, and  partly  in  the  actual  un- 
derstanding   and    intention     with 
which  the  delivery  was  made,  and 
that  the  intention  of  the  parties  may 
be  gathered  from  the  words  of  the 
parties,  either  spoken  or  written?'* 
In  commenting  upon  the  very  in- 
structive case  of  Baxter  Nat.  Bank 
V.    Talbot,    13   L.R.A.    p.    52,    the 
learned  annotator  says:     "While it 
is  elementary  law  that  parol   evi- 
dence is  incompetent  to  vary   the 
terms  of  a  written  instrument,  still 
it  is  equally  well  settled  that,  as  be- 
tween the  original  parties  to  com- 
mercial paper,  such  proof  is  admis- 
sible as  will  have  a  tendency  to 
establish  the  character  in  which  an 
indorser  intended  that  he  should  be 
bound;  and  proof  of  this  intention 
will   countervail  the    prima    facie 
presumptions    which    the   law  in- 
dulges with  reference  to  the  paper,'" 
citing  Riley  v.    Gerrish,  9    Gush 
104;  Sylvester  v.  Downer,  20  Vt 
355,  49  Am.  Dec.  786;  Ov^ings  v 
Baker,  54  Md.  82,  39  Am.  Rep.  353 
Nurre  v.  Chittenden,  56  Ind.  465 
Pierse  v.  Irvine,  1  Minn.  369,  Gil 
272;  Strong  v.  Riker,   16  VL  565; 
Quin  V.  Sterne,  26  Ga.  224,  71  Am. 
Dec.  204 ;  Good  v.  Martin,  95  U.  S. 
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at  p.  95,  24  K  ed.  S43.  In  the  last 
case  cited,  Justice  Clifford  quotes 
with  approval  this  passage  from 
Story  on  Promissory  Notes,  §  479: 
"Judge  Story  says  that  the  interpre- 
tation ought  to  be  just  such  as  car- 
ries into  effect  the  true  intention  of 
the  parties,  which  may  be  made  out 
by  parol  proof  of  the  facts  and  cir- 
cumstances which  took  place  at  the 
time  of  the  transaction.  If  the 
party  intended  at  the  time  to  be 
bound  only  as  guarantor  of  the 
maker,  he  shall  not  be  an  original 
promisor ;  and  if  he  intended  to  be 
liable  only  as  a  second  indorser,  he 
shall  never  be  held  to  the  payee  as 
first  indorser."  It  is  said  in  Parson 
on  Bills  &  Notes,  §  520 :  ''In  a  suit 
between  the  original  parties  it  is 
considered  that  the  blank  name  of 
the  indorser  means  nothing  of  it- 
self, but  its  purpose  must  be  shown, 
aliunde.'*  And  in  FuUerton  v.  Hill, 
48  Kan.  558,  18  L.R.A.  36,  29  Pac. 
683,  it  is  held,  in  regard  to  the  lia^ 
bility  upon  a  blank  indorsement, 
that  ''parol  evidence  is  received  to 
rebut    the    presumption     [arising 


8  Ala.  247 ;  Roads  v.  Webb,  91  Me. 
414,  64  Am.  St.  Rep.  246,  40 
Atl.  128;  Taylor  v.  French,  2 
Lea,  257,  31  Am.  Rep.  609;  Good- 
rich V.  Stanton,  71  Conn.  419,  42 
Atl.  74;  Hirsch  v.  Kaufman,  —  R. 
I.  — ,  81  Atl.  66 ;  Chapeze  v.  Young, 
87  Ky.  480,  9  S.  W.  399;  True  v. 
Bullard,  45  Neb.  412,  63  N.-W.  824; 
Doll  V.  Oetzschmann,  Ann.  Cas. 
1913A,  882,  and  note  (90  Neb.  370, 
138  N.  W.  417) ;  2  Randolph,  Com. 
Paper,  §  778. 

Moffitt  V.  Maness,  102  N.  C.  457, 

9  S.  E.  399,  is  relied  on  by  plain- 
tiffs, but  the  principle  there  an- 
nounced has  no  application,  and 
Justice  Shepherd,  who  wrote  the 
opinion  in  that  case,  said,  in  the 
later  case  of  Southerland  v.  Fre- 
mont, 107  N.  C.  570, 22  Am.  St.  Rep. 
900, 12  S.  E.  237 :  -  It  is  well  settled 
"that  the  agreement  upon  which 
the  blank  indorser  of  another's  ob- 
ligation signed,  and  the  liability 
which  he  intended  to  assume,  may 
(at  least,  between  the  original  par- 
ties or  those  parties  and  a  holder 
with  notice)  be  shown  by  parol  evi- 
dence, and  he  will  be  held  only  ac- 


froni    the    indorsement    being    in    ^ordiAg  to  such  agreement  and  in- 
blank]  and  show  what  liability  it    tention.'* 


was  intended  [by  the  parties]  he 
should  assume,  and  what  relation 
he  should  sustain  to  the  paper."  The 
opinion  in  that  case  is  a  well-con- 
sidered one,  and  in  the  notes  to  it 
many  cases  are  cited  that  support 
the  text.  In  order  to  show  tiiat  the 
great  weight  of  authority  favors 
this  view,  we  add  the  following 
cases:  Johnston  v.  Schnabaum,  86 
Ark.  82,  17  L.R.A.(N.S.)  838,  126 
Am.  St.  Rep.  1082,  109  S.  W.  1163, 
15  Ann.  Cas.  876.  Pike  v.  Street,  1 
Moody  &  M.  226  (Lord  Tenter- 
den)  ;  Riley  v.  Gerrish,  9  Cush.  104 ; 
Hays  V.  May,  Wright  (Ohio)  80; 
Houck  V.  Graham,  106  Ind.  198, 
55  Am.  Rep.  727,  6  N.  E.  594; 
Drummond  v.  Yager,  10  HI.  App. 
382,  citing  our  cases;  First  Nat. 
Bank  v.  Crabtree,  86  Iowa,  731,  52 
N.  W.  559;  Forepaugh  v.  Dela- 
ware, L.  ft  W.  R.  Co.  128  Pa,  217, 
5  L.R.A.  508,  15  Am.  St.  Rep.  672, 
18  Atl.  503 ;  Tankersley  v.  Graham, 


On  the  same  theory  that  parol 
evidence   is  admissible  as  between 
the  first  parties  to 
the   blank  indorse-  -VtrS'oVin. 
ment,  it  is  also  ap- 
plicable as  against  subsequent  hold- 
ers with  notice.    8  Cyc.  266 ;  David- 
son  V.  Powell,  114  N.  C.  575,  19  S. 
E.  601.    An  assignee  under  a  gen- 
eral assignment  acquires  the  prop- 
erty of  his  assignor,  Awimment- 
subject  to  all  equi-  rirt*  of 
ties  against  him.    4  —*«''••• 
Cyc.  219;  Wallace  v.  Cohen,  111  N. 
C.  103,  15  S.  E.  892 ;  Carpenter  v. 
Duke,  144  N.  C.  291,  56  S.  E.  938. 
While  such  a  trustee  is  a  purchaser 
for  value  under   IS  and   27  Eliz. 
(Revisal  1905,   §§   960,  961),   "he 
takes  the  property  subject  to  any 
equity,  or  other  right,  that  attached 
to  the  same  in  the  hands  of  the 
debtor,"  as  said   by  Justice  Shep- 
herd in   Wallace  v.  Cohen,  supra. 
See  also  Potts  v.  Blackwell,  56  N.  C. 
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Bills   and  notes 
— asaiffnment 


(3  Jones,  Eq.)  449;  Small  v.  Small, 
74  N.  C.  16;  Day  v.  Day,  84  N.  C. 
408 ;  Brera  v.  Locklmrt,  93  N.  C.  191, 
and  Southerland  v.  Fremont,  107  N. 
C.  665,  22  Am.  St  Rep.  900, 12  S.  E. 
237. 

It  may  be  added  that  plaintiffs 
acquired  the  notes  by  the  assign- 
ment tor  them,  after  their  maturity, 

and    therefore,    in 
law,  with  notice  of 

Sinitie?.**"'*^'"'  »U      equities      and 

other  rights  of  the 
indorser  Everett  and  consequently, 
in  law,  took  subject  to  them.  Causey 
V.  Snow,  122  N.  C.  826,  29  S.  E. 
359;  Battery  Park  Bank  v.  Lough- 
ran,  126  N.  C.  814,  a6  S.  E.  281; 
Taylor  v.  Lauer,  127  N.  C.  157,  87 
S.  E.  197;  Brooks  v.  Sullivan,  129 
N.  C.  190,  39  S.  E.  822.  So  that 
plaintiffs,  as  trustees  of  Mr.  Farth- 
ing, are  bound  by  the  agreement  be- 
tween defendant  and  him  to  the 
same  extent  as  he  was  himself. 

What,  then,  was  this  agreement? 
It  is  true»  as  argued  by  defendant's 
counsel,  that  the  taking  of  collateral 
picdse-eiieot  of  security    does    not 

taking  eoUater-  SUSpend  the  right 
al  .ecnrity.  ^j    ^^.^^    ^^^    ^^^ 

principal  debt,  in  the  absence  of  any 
stipulation  to  that  effect.  Jones, 
Collateral  Security,  §  590.  But  that 
is  not  the  question,  by  any  means, 
as  the  agreement  did  not  consist 
merely  in  the  transfer  of  collaterals. 
It  was  distinctly  understood  and 
agreed  that  Mr.  Farthing  would  not 
look  to  Mr.  Everett  for  payment 
until  he  had  exhausted  the  Annin 
estate.  This  was  a  valid  agreement, 
^     ,        and    Mr.    Farthing 

Bills  and  notes—    .      u^.,-.j   Uw.   -j.  j 

agreement  to  IS    DOUnd   by  it,   and 

ii^ffe^'ct'!''"***'"  his  trustees  as  well. 

It  bears  a  close  re- 
semblance to  a  guaranty  of  collec- 
tion. We  said  in  Cowan  v.  Roberts, 
184  N.  a  at  p.  418,  65  L.R.A.  729, 
101  Am.  St.  Rep.  845,  46  S.  E.  979 : 
**A  guaranty  is  a  promise  to  answer 
for  the  payment  of  some  debt,  or 
the  performance  of  some  duty,  in 
case  of  the  failure  of  another  per- 
son who  is  himself,  in  the  first  in- 
stance, liaUe  to  such  payment  or 
performance.    Carpenter    v.    Wall, 


20  N.  C.  279  (4  Dev.  &  B.  L.  144) « 
There  is  a  well-defined  distinction 
between  a  guaranty  of  payment  and 
a  guaranty  for  the  collection  of  a 
debt,  the  former  being  an  absolute 
promise  to  pay  the  debt  at  maturity, 
if  not  paid  by  the  principal  debtor, 
when  the  guarantee  may  bring  an 
action  at  once  against  tiie  guaran- 
tor ;  and  the  latter  being  a  promise 
to  pay  the  debt  upon  condition  that 
the  guarantee  diligently  prosecuted 
the  principal  debtor  for  the  recov- 
ery of  the  debt,  without  success. 
Jones  V.  Ashford,  79  N.  C.  172; 
Jenkins  v.  Wilkinson,  107  N.  C.  707, 
22  Am.  St.  Rep.  911,  12  S.  E.  eSO.** 
See  also  Mudge  v.  Varner,  146  N. 
C.  147,  59  S.  E.  540.  A  surety  un- 
dertakes  primarily   to  pay    if  the 

debtor     does     not;  p,,„^tp.i  and 
an  indorser  under-  »mrety-obii»a- 
takes    to     do    the  ""  •'  "*•*'• 
same  thing,  after  due  notice  of  dis- 
honor,  while   a   guarantor    under- 
takes to  pay  if  the  ^,„,  ^^  .^,.^ 
debtor  cannot.  Ran-  obligation  of 
dolph,  Com.  Paper,  »»«•'■•'• 
2d   ed.   §    849,   note   2;   Rouse  v. 
Wooten,  140  N.  C. 

557,  111  Am.  St.  rSj"****?"  •' 
Rep.  875,  53  S.  E.  »~~**'- 
430,  6  Ann.  Cas.  280.  The  distinc- 
tion may  be  further  illustrated  by 
the  statement  that  a  surety  is  con- 
sidered as  a  maker  of  the  note;  a 
guarantor  is  never  a  maker.  The 
surety's  promise  is  to  pay  a  debt, 
which  becomes  his  own,  as  between 
him  and  the  creditor,  when  the 
debtor  fails  to  pay  it;  and  he  may 
be  sued  upon  it  as  soon  as  it  is  due 
and  dishonored.  2  Parsons,  Bills 
&  Notes,  1871  ed.  at  page  118.  The 
contract  of  Mr.  Everett  is,  there- 
fore, analogous  to  a  guaranty  of  col- 
lection, as  we  have  said,  and  though 
a  party  to  the  note  and  the  indorse- 
ment, he  nevertheless  has  contract- 
ed, as  does  such  a  guarantor,  that 
he  will  pay,  not  if  the  Annin  estate 
does  not,  but  if  it  cannot,  or  not 
until  it  is  first  exhausted,  and  to 
the  extent  only  that 

it    does    not    pay,  Z^Sit^Sar  •' 

after  being  made  to 

pay  whatever  it  can.  That  this  parol 
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agreement  is  valid,  see  also  Bresee 
V,  Crumpton,  121  N.  C.  122,  28  S. 
E.  351. 

The  cases  relied  on  by  plaintiffs, 
holding  that  a  creditor  having  col- 
lateral security  for  his  .note  may, 
notwithstanding  this  fact,  sue  the 
debtor  without  first  resorting  to  the 
collateral  and  exhausting  it  (Jones, 
Collateral  Security,  §  686 ;  Silvey  v, 
Axl^,  118  N,  C.  959,  23  S.  E.  933), 
are  clearly  not  in  point,  because 
here  the  indorser  has  not  only  de- 
posited the  collateral,  but  required 
a  further  agreement  that  his  in- 
dorsee should  not  proceed  against 
hixn  until  it  is  exhausted;  nor  are 
the  cases  of  Barnard  v.  Martin,  112 
N.  C.  764,  17  S.  E.  536,  and  Hins- 
dale V.  Jerman,  116  N.  C.  162,  20  S. 
E.  294;  as  it  was  found  in  those 
cases  that  the  collateral  had  become 
worthless,  and  the  creditor  'Vas 
not  required  to  do  so  vain  a  thing 
as  to  seek  recovery  from  an  insolv* 
ent  person,  who  was  liable  pri- 
marily for  the  debt,  or  to  enforce 
psymBBt  out  of  valueless  and  unsal- 
able stock/'  Nor  is  the  doctrine 
as  to  extension  of  time,  where  there 
is   no    consideration   therefor,    for 


on  Mr.  Everett  the  duty  of  exhaust- 
ing the  Annin  estate,  whereas  it  is 
plainly  stated  that  Mr.  Farthing 
must  assume  that  burden.  Mr. 
Everett  promised  to  employ  and 
pay  attorneys  to  assist  in  the  mat- 
ter, and  he  has  done  so.  He  has 
performed  fully  his  part  of  the  con* 
tract,  and  it  is  now  incumbent  upon 
his  indorsee  to  do  his  part,  by  either 
exhausting  the  Annin  estate  and 
realizing  what  he  can  by  law,  or  by 
showing  that  the  estate  is  in- 
solvent. All  that  appears  is  that 
"the  end  of  the  settlement  of  that 
estate  is  not  in  sight/'  but  this  may 
be  due  to  a  lack  of  diligence  on  his 
part,  and  is  not  to  be  imputed  to  Mr. 
Everett  as  the  consequence  of  any 
default  by  him.  If 
it  would  be  futile  wdeS'^SF  proof 
to  proceed  further  r^fa't^*^*"*"^  *' 
against  the  estate 
because  of  its  insolvency,  the  plain- 
tiffs should  have  shown  it,  as  the 
burden  was  upon  them  and  not  up- 
on  the  defendant.  Plaintiffs,  in 
their  brief,  state  that  there  was  no 
exception  to  the  evidence  or  the 
findings  of  fact,  but  only  to  the  con- 
clusions of  law  tiieref  rom,  and  this 


payment,  applicable  to  the  facts  of/  being  the  case,  they  cannot  recov- 


onaidLer- 


ihis  case.  Here  the  time  was  as 
definitely  fixed  as  was  practicable, 
tJiey  not  knowing  exactly  when  the 
estate  would  be  settled,  and  the 
stipulation  for  the  exhaustion  of 
the  Annin  estate  was  founded  upon 
a  sufficient  consideration,  it  being 

^  ^^     the  same  one  which 

imL  to  couater-  supported  the  en- 
tire contract  of  in- 
dorsement and  its 
several  parts,  the  promises  being 
mutual  and  reciprocal.  Mr.  Farth- 
ing* is  presumed  to  have  known 
what  he  was  doing,  being  sui  juris, 
and  able  to  take  care  of  himself,  the 
parties  standing  "at  arm's  length.'' 
He  thought  he  was  getting  a  good 
investment  for  his  surplus  money, 
and  it  may  yet  turn  out  to  be  so. 
The  agreement  was  a  lawful  one^ 
and  there  is  no  reason  why  he 
should  not  be  bound  by  it.  The  ri^- 
in^  below  would  imply  that  the 
contract  was  thought  to  impose  up- 


er,  as  they  have  not  performed  their 
assignor's  part  of  the  contract^ 
which,  as  we  have  shown,  is  valid 
and  binding.  The  judgment  of  the 
court  was  based  entirely  upon  the 
wrong  theory,  and  it  had  no  right 
in  law  to  impose  terms  upon  de- 
fendant and  require  him  to  exhaust 
the  Annin  estate  by  a  fixed  time,  as 
the  agreement  authorizes  no  such 
requirement  of  him. 

What  defendant  said  as  to  the 
time  within  which  the  estate  could 
be    settled    is    not 
material,    as    there  -Ifatel^e^u  m 
is  no  allegation  or  SJtit  "**"**"*  *** 
contention  that 

there  was  any  false  and  fraudu- 
lent representation.  It  was  merely 
the  expression  of  his  opinion  or 
"expectation,"  and  it  may  have  been 
a  correct  one,  if  proper  diligence 
had  been  used  in  prosecuting  the 
case  against  the  estate.  He  is  not 
responsible  for  the  delay.    Besides^ 
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the  court  had  proceeded  upon  the 
theory  that  the  contract  is  valid,  by 
allowing  him  more  time  for  the 
settlement,  to  which  he  would  not 
be  entitled  if  there  had  been  any 
fraud  or  other  equitable  ground  up- 
on which  to  set  it  aside. 

This  view  of  the  case  is  not  only 
in  accordance  with  good  law,  but 
good  morals  and  manifest  justice. 
When  Mr.  Farthing  accepted  the 
notes  from  Mr.  Everett,  he  did  so 
with  an  express  agreement,  as 
found  by  the  referee.  That  agree- 
ment was  definite  and  binding,  'to 
wit,  that  Everett  should  be  ulti- 
mately responsible  if  there  was  fail- 
ure on  the  part  of  the  Moores  to 
pay,  and  on  the  part  of  the  estate  of 
John  Annin  to  make  good  the  lia- 
bility. He  agreed  to  bear  the  ex- 
penses of  suing  them,  and  has  done 
so.  It  is  now  found  as  a  fact  that 
the  estate  of  John  Annin  has  not 
been  wound  up,  and  of  course  has 
not  been  exhausted.  It  is  not  even 
found  as  a  fact  that  it  is  insolvent, 


and  we  were  told  on  the  argument 
that,  as  a  matter  of  fact,  it  is  not. 
Then  why  should  the  tenns  of  the 
agreement  entered  into  between 
Mr.  Everett  and  Mr.  Farthing  be 
varied  by  the  court,  in  order  to  a^ 
celerate  the  time  for  payment  by 
the  defendant?  If  Farthing  had 
sued  the  defendant  Everett  upcm 
these  notes,  and  this  agreement 
had  been  shown,  the  court  would 
not  have  sustained  his  action. 

It  must  be  declared  that  there 
was  error,  and  the  judgment  will  be 
reversed  and  the  action 


NOTE. 

The  decision  in  the  reported  ease 
(Sykes  v.  Everett,  ante,  751)  that 
parol  evidence  is  admissible  to  taiy 
or  explain  the  contract  implied  from 
the  indorsement  of  a  bill  or  note  is  m 
accord  with  the  rule  followed  in  a 
few  jurisdictions ;  the  great  weight  af 
authority  holds  such  evidence  inadmia- 
sible  as  shown  in  the  note,  post,  7(i 


E.  B.  HAWKINS,  Appt, 

V. 

J.  T.  SHIELDS. 

Miissiaaippi  Supreme  Court  ^  Jantuiry  15,  1919. 

(100  Miss.  739,  57  So.  4.) 

Evidence  —  varying  indorsement  on  note. 

1.  Parol  evidence  is  not  admissible  to  show  that  one  who  indorsed  aid 
transferred  notes  even  after  maturity  was  not  to  be  hdd  liable  therm 
in  case  they  were  not  paid  by  the  maker. 

[See  note  an  this  question  beginning  on  page  764.] 

Bills  and  notes  —  effect  of  indorse-      uine,  and  will  be  paid  according  to  its 


ment. 

2.  The  indorsement  of  a  bill  or  note 
is  a  fresh  and  substantive  contract, 
embodying  all  the  terms  of  the  instru- 
ment in  itself. 

[See  3  R.  C.  L.  1150.] 

—  engagement  of  indorser. 

3.  One  indorsing  a  promissory  note 
engages  that  the  instrument  is  gen- 


purport   upon    due   presentment,  dt- 
mand,  and  notice. 
[See  3  R.  C.  L.  1148.] 

—  time  of  making  —  effect. 

r  4.  The  contract  .of  indorsement  is 
the  same  between  indorser  and  te- 
dorsee,  whether  it  is  made  before  or 
after  maturity. 

[See  3  R.  C.  L.  1161.] 
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Trial  —  reaaonable  tine  for  pres^it- 
ing  note. 

5.  In  case  of  an  indorsement  after 
maturity,  the  question  what  is  a  rea- 
sonable time  for  presentment  of  the 
note  is  for  the  court  where  the  facts 
are  few  and  simple,  but  where  they 
are  complicated  or  doubtful  the  ques- 
tion must  be  left  to  the  jury. 

[See  3  R.  a  L.  1194,  1195.] 

Evidence  —  parol  —  to  Tary  writing. 

6.  Parol  evidence  is  never  admis- 
sible to  contradict  or  vaiy  the  terms 
of  a  valid  written  instrument. 

[See  10  R.  C.  L.  1016.] 


Note  —  second  transfer  —  original  in- 

dorsenient  —  effect, 

7.  The  payee  of  a  promissory  note 
who,,  after  indorsing  and  transfer- 
ring it  as  collateral  security,  receives 
it  back  and  assigns  it  to  a  stranger 
with  the  original  indorsement  upon  it, 
assumes  toward  him  the  same  obliga- 
tion that  he  would  have  assumed  by 
indorsing  it  at  the  time  of  the  trans- 
fer. 

[See  3  C.  R.  L.  1130,  1131.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Lauder- 
dale County  (Buckley,  J.)  in  defendant's  favor  in  an  action  brought  to 
recover  the  balance  alleged  to  be  due  on  certain  promissory  notes.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hr.WyattBasterling,  for  appellant:     property^  and  at  a  still  later  date, 


In  the  case  of  the  blank  indorse- 
ment for  the  purpose  of  deposit,  of  a 
check  which  is  subsequently  repu- 
diated and  returned,  if  the  blank  in- 
dorsement is  negligently  left  upon  the 
check  and  it  is  transferred  to  a  bona 
fide  holder,  the  latter  may  recover 
from  the  indorser,  who,  under  the  cir- 
cumstances, is  estopped  to  set  up 
fraud. 

Tumbnll  v.  Bowyer,  40  N.  Y.  456, 
100  Am.  Dec.  523,  affirming  2  Robt 
411;  Alleman  y.  Wheeler,  101  Ind.  141; 
Burgess  v.  Northern  Bank,  4  Bush, 
600;  Cabot  Bank  v.  Morton,  4  Gray, 
156;  Mosher  v.  Carpenter,  18  Hun,  602; 
Herrick  v.  Whitney,  15  Johns.  240; 
Gnmey  v.  Womersley,  4  El.  &  Bl.  133, 
119  Eng.  Reprint,  51,  24  L.  J.  Q.  B.  N. 
S.  46,  1  Jur.  N.  S.  328 ;  Jones  v.  Ryde, 
5  Taunt.  488,  128  Eng.  Reprint,  779,  1 
Marsh.  157,  15  Revised  Rep.  561. 

Messrs.  McBeath  &  Miller  for  appel- 
lee. 

McLean,  J.,  delivered  the  opinion 
of  the  court: 

W.  B.  Johnson  and  wife  were  in- 
debted to  one  Bluett  Lee,  and  in 
order  to  secure  pasnment  of  this  in- 
debtedness, on  December  24,  1904, 
executed  a  certain  deed  in  trust  ui>- 
OB  certain  real  estate.  Subsequ^it- 
ly  to  this,  Johnson  and  wife  became 
indebted  to  J.  T.  Shields,  and,  in 
order  to  secure  the  payment  of  this 
indebtedness,  also  executed  a  cer- 
tain deed  in  trust  upon  the  same 


being  indebted  to  E.  B.  Hawkins, 
executed  a  third  deed  in  trust,  con- 
veying tile  same  property.  The  in- 
debtedness to  Shields  was  evidenced 
by  eight  promissory  notes,  all  of 
which  were  dated  January  3,  1906. 
These  notes  were  made  payable  to 
tiie  order  of  J.  T.  Shields,  and  were 
due  at  different  dates ;  the  first  one 
being  due  on  April  15, 1906,  and  the 
last  one  on  December  15th  of  the 
same  year.  In  January,  1907. 
Shields  borrowed  some  money  from 
the  Citizens'  Bank,  and  in  order  to 
secure  the  payment  of  this  loan  he 
indorsed,  by  writing  his  name  across 
the  back,  the  Johnson  notes,  and  de- 
livered them  to  the*  bank.  Some 
time  after  that,  Shields  paid  his 
note  to  the  bank,  and  tiie  Johnson 
notes  were  surrendered  to  him.  In 
August,  1909,  Shields  proposed  to 
dispose  of  these  notes  to  Hawkins. 
The  matter  was  consummated,  and 
Hawkins  became  the  owner  of  the 
notes.  Shields  delivered  the  notes, 
with  a  written  indorsement  thereon. 
At  the  time  of  the  purchase  of  these 
notes  it  was  suggested  by  Hawkins 
that  it  would  be  necessary  for  the 
transfer  of  the  notes  to  be  marked 
on  the  record,  and  that  this  trans- 
fer would  have  to  be  acknowledged, 
and  that  it  would  cost  something  to 
have  this  done:  but  after  advising 
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with  an  attorney  it  was  ascertained 
that  it  was  not  necessary  for  an  ac^ 
knowledgment  to  the  transfer  to  be 
made  on  the  record.  The  real  estate 
covered  by  the  several  mortgages 
was  sold  under  the  first  trust  deed, 
and  Hawkins  became  the  purchaser. 
The  property  did  not  bring  enough 
money  to  pay  the  debts  covered  by 
the  first  and  second  trust  deeds,  and 
the  result  was  that  Hawkins  de- 
manded of  Shields  the  balance  that 
was  due  on  the  Johnson  notes,  trans- 
ferred by  Shields  to  Hawkins. 

The  defense  set  up  by  Shields  was 
that  at  the  date  of  the  transfer 
Shields  was  not  to  be  responsible 
as  an  indorser  of  the  notes.  There 
is  no  evidence  in  the  record  to  show 
that  at  the  time  of  this  transfer 
there  was  any  understanding  at  all 
between  Hawkins  and  Shields  as  to 
the  latter's  liability  on  the  notes  as 
indorser.  Hawkins  never  said  any- 
thing to  Shields  about  being  liable 
as  indorser  until  after  the  property 
was  sold  under  the  trust  deed,  but 
shortly  thereafter  he  made  demand 
upon  Shields  for  the  difference. 
Shields's  testimony  on  this  point  is 
as  follows:  "There  was  no  agree- 
ment between  me  and  you  that  I  was 
to  become  responsible.  He  says :  *I 
know  it,  but  the  place  did  not  bring 
enough  to  pay  the  two  notes;  but, 
as  your  indorsement  is  on  the  notes, 
I  will  look  to  you  for  it.'  I  says: 
*If  I  was  legally  or  morally  responsi- 
ble to  you,  I  vould  pay  you ;  but  I 
am  neither  legally  nor  morally  re- 
sponsible for  it.  You  did  not  ask 
me  to  indorse  them  to  you,  and  for 
that  reason  I  will  not  pay  it,  unless 
the  law  says  so.' "  Objection  was 
made  to  the  testimony  of  Shields, 
objection  overruled,  and  exception 
taken. 

The  court  gave  the  following  in- 
struction for  the  defendant:  "The 
court  instructs  the  jury  for  the  de- 
fendant, Shields,  that  if  they  believe 
from  the  evidence  that  Shields  did 
not  indorse  said  notes  for  the  pur- 
pose of  transferring  same  to  E.  B. 
Hawkins,  and  that  the  only  require- 
ment of  Hawkins  from  Shields  was 
that  Shields  was  to  make  the  trans- 


fer on  the  record  of  the  deed  of 
trust,  then  plaintiff  cannot  hold 
Shields  on  said  indorsement,  and  the 
jury  will  find  for  the  defendant." 
And  a  verdict  was  returned  for  the 
defendant,  and  from  the  judgment 
entered  thereon  this  appeal  is  pros- 
ecuted. 

In  the  first  place,  it  may  be  said 
there  was  no  evidence  at  all,  even 
if  it  were  admissible,  that  the  in- 
dorser, Shields,  was  not  to  be  re- 
sponsible in  the  event  the  makers 
failed  to  pay  the  notes.  There  was 
in  truth  and  in  fact  no  agreement 
one  way  or  the  other  about  this  mat- 
ter. Evidently  the  conversation  re- 
lating to  having  the  record  show  a 
transfer  of  the  notes  was  for  the 
purpose  of  complying  witii  §  2794  of 
the  Code  of  1906,  to  the  effect  that 
the  assignor  "shall  be  required  by 
the  assignee  to  enter  the  fact  of  the 
assignment  on  the  margin  of  the 
record  of  the  lien,  and  in  default  of 
making  such  entry  any  satisfaction 
.  .  .  of  the  lien  or  instrument 
evidencing  it,  entered  by  the  original 
creditor,  shall  release  the  same  as  to 
subsequent  creditors  and  purchas- 
ers for  value  without  notice,"  etc.; 
and  under  §  2795  of  the  Code  it  is 
provided  that  "all  assignments 
.  .  .  of  any  indebtedness  se- 
cured by  mortgage  [etc.]  shall  be 
entered  on  the  margin  of  the  record 
of  the  lien  within  thirty  days  from 
the  day  of  said  assignment^"  and 
for  a  failure  so  to  do  the  assignee 
"shall  forfeit  to  the  debtor  10  per 
cent  of  the  amount  of  said  indebt- 
edness." We  must  conclude  fnmi 
the  evidence  in  this  case  that  the 
conversation  had  between  Hawkins 
and  Shields,  as  to  letting  the  record 
show  the  assignment,  was  simply  for 
the  purpose  of  complying  with  the 
provisions  of  these  two  statutes. 

The  indorsement  of  a  bill  or  note 
is  not  merely  a  transfer  thereof; 
but  it  is  a  fresh  and  substantive 
contract,  embodying  all  of  the  terms 
of  the  instrument  in  itself.  The  in- 
dorsement of  a  bill  3III0  ^^^ 
is  equivalent  to  the  p«ect  of 
drawing  of  a  new  ••*«'—» 
bill  by  the  indorser  upon  the  drawee 
in  favor  of  the  indorsee;  and  the 
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indorsement  of  a  note  is  equivalent 
to  the  drawing  of  a  bill  upon  the 
maker^  who  stwds  in  the  relation  of 
acceptor,  as  it  were,  in  favor  of  the 
indorsee.  So  entirely  distinct  and 
independent  is  the  contract  of  an 
indorser  of  a  note  thereof  and  the 
maker  that  at  common  law  a  sepa- 
rate action  against  each  was  in- 
dispensable. The  indorser  engages 
that  the  bill  or  note  will  be  accepted 
or  paid,  as  the  case  may  be,  accord- 
ing to  its  purport; 

tSuSS."****  **  but  this  engagement 

is  conditioned  upon 
due  presentment  or  demand  and 
notice.  It  also  engages  that  it  is 
in  every  respect  genuine,  that  it  is 
the  valid,  instrument  it  purports  to 
be,  that  the  ostensible  parties  are 
competent,  and  that  he  has  the  law- 
ful title  to  it  and  the  right  to  in- 
dorse it.  Such  is  the  nature  and  ef- 
fect of  the  contract  of  indorsement 
as  shown  by  all  of  the  authorities. 
As  between  the  indorser  and  in- 
dorsee there  is  no  difference  in  the 
contract  of  indorsement,  so  far  as 
tbe    rights   and   liabilities   of   the 

indorser  are  con- 
reitT*^'  cemed,  when  the  in- 
dorsement is  made 
before  and  when  made  after  matu- 
rity ;  the  only  difference  being  tiiat, 
when  the  indorsement  is  made  be- 
fore the  maturity  of  the  bill  or  note, 
the  time  of  payment  is  fixed  by  the 
terms  of  the  instrument  itself;  but 
when  the  indorsement  is  made  after 
maturity,  pa3anent  must  be  demand- 
ed of  the  payor  within  a  reasonable 
time  and  notice,  in  the  event  of  a 
refusal  given  to  the  indorser  in  or- 
der to  charge  him.  In  such  an  in- 
stance the  instrument  is  regarded 
as  being  equivalent  to  one  payable 
on  demand.  Dan.  Neg.  Inst.  5th  ed. 
§  611,  and  authorities  cited  in  notes ; 
7  Cyc.  822,  et  seq;  Baskerville  v. 
Harris,  41  Miss.  535. 

The  great  weight  of  authority  is 
that,  when  the  facts  are  few  and 

TitMi  rcaami  Simple,  it  is  within 
mMe  time  for"  the  province  of  the 
9«e.e.ti.«  »ote.  ^^^^^  ^  determine 

what  is  reasonable  time ;  but,  when 
ihey  are  complicated  and  doubtful, 
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they  should  be  left  for  the  ascertain- 
ment and  judgment  of  the  jury  un- 
der proper  instructions  from  the 
court.  Further,  that  when  the  facts 
are  ascertained  it  is  for  the  court  to 
determine  what  is  reasonable  time 
as  a  matter  of  law.  Dan.  Neg. 
Inst.  §  612;  Baskerville  v.  Harris, 
supra. 

It  is  elementary  that  parol  evi- 
dence is  never  ad-  «^fleiice- 
missible  to  contra-  paroi-to  ^mtr 
diet  or  vary  the  ^'"*"»- 
terms  of  jbl  valid  written  instru- 
ment. While  this  general  prin- 
ciple is  admitted  to  be  appli- 
cable to  all  contracts  written  out 
in  full,  some  authorities  are  not 
willing  to  apply  this  principle  to 
those  contracts  which  are  raised 
from  implication  by  the  operation 
of  law,  such,  for  instance,  as  in- 
dorsement in  blank.  Such  seems 
to  be  the  rule  in  Pennsylvania, 
North  Carolina,  Florida,  Colorado, 
and  Connecticut;  but  this  doctrine 
is  certainly  opposed  to  the  great 
weight  of  authority,  and  also  to  the 
better  reason.  When  it  appears 
from  an  inspection  of  the  paper  that 
the  parly  is  an  indorser,  there  seems 
to  be  no  just  ground  for  the  dis- 
tinction taken  between  the  implied 
contract  from  his  mere  name  there- 
on written  and  contracts  written  out 
in  extenso.  The  signature  of  the 
indorser  upon  the  bill  or  note  is  as 
marked  a  manifestation  of  the  in- 
tention of  the  party  as  if  the  con- 
tract were  set  forth  in  express 
words.  All  of  the  authorities  hold 
that,  though  there  be  nothing  but 
the  indorser's  signature,  the  indors- 
er's  contract  is  as  fully  expressed 
as  that  of  the  drawer  of  the  bill  or 
maker  of  a  note  payable  to  bearer ; 
and  it  is  a  general  rule,  supported 
by  the  great  weight  of  authority, 
that  the  indorser  in  a  suit  brought 
by  the  indorsee,  .^.^.^  i.. 
whether  mediate  or  4or«eiiieiit  on 
remote,  cannot  show  ***** 
by  parol  that  it  was  agreed  that 
the  indorser  should  not  be  liable, 
and  that  his  indorsement  was  with- 
out recourse  on  him.  Brown  v. 
SpoflPord,  95  U.  S.  474,  24  L.  ed. 
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508;  Martin  v.  Cole,  104  U.  S.  80, 
26  L.  ed.  647;  Dan.  Neg.  Inst.  § 
709;  Tiedman,  Com.  Paper,  §  274. 
Indeed,  this  is  no  new  question  in 
this  state,  as  has  been  so  declared 
bythiscourt*  Baskerville  v.  Harris, 
supra. 

In  denying  the  admissibility  of 
parol  evidence  to  vary  or  to  contra^ 
diet  the  terms  of  a  contract  of 
indorsement,  we,  of  course,  do  not 
extend  this  rule,  so  as  to  exclude  evi- 
dence offered  to  show  want  or  fail- 
ure of  consideration,  or  in  cases  of 
irregiilar  indorsement  (Thomas  v. 
Jennings,  5  Smedes  &  M.  627 ;  Polk- 
inghome  v.  Hendricks,  61  Miss.'  366 ; 
Hohnes  v.  Preston,  70  Miss.  152, 12 
So.  202;  Richardson  v.  Foster,  78 
Miss.  12,  55  Am.  St.  Rep.  481, 18  So. 
573;  Pearl  v.  Cortright,  81  Miss. 
300,  83  So.  72),  or  to  impeach  the 
original  or  present  indorsement  on 
the  ground  of  fraud,  nor  to  exclude 
the  parol  evidence  to  the  effect  that 
the  Indorsement  was  upon  trust  for 
some  special  purpose,  as  from  a 
principal  to  an  agent,  or  for  collect 
tion  merely,  or  as  an  escrow  upon 
an  express  condition  that  has  been 
complied  with,  and  in  cases  of  fraud, 
and  perhaps  in  other  instances. 


The  evidence  in  this  case  shows 
that  the  indorser  wrote  his  name  in 
blank  across  the  back  of  the  notes 
and  delivered  the  same  to  a  bank, 
when  he  hypothecated  these  notes 
as  collateral  security  for  an  accom- 
modation extended  by  the  bank ;  that 
wh»  he  paid  the  bank  its  debts 
these  notes  were  surrendered  to  the 
indorser.  Shields ;  that  the  indorser 
did  not  erase  his  indorsement^  but 
the  same  remained  on  the  notes,  and 
when,  subsequently,  he  made  the  con- 
tract with  the  appellant,  Hawkins, 
he,  the  indorser,  did  not  rewrite 
his  name  or  reindorse  the  notes,  but 
delivered  the  notes  with  the  old  in- 
dorsement thereon, — ^it  being  a  blank 
indorsement.  It  was  not  at  all 
necessary   to    rein« 


dorse  the  notes.  The  Si*SSSS?** 


delivery  of  the  notes  ^ 
with  the  old  in-  tilVu"^""^ 
dorsement  thereon 
was  an  adoption  of  the  former  in- 
dorsement, and  was  equivalent  to  a 
new  indorsement.  No  authority  is 
needed  for  so  obvious  a  proposition. 
The  instruction  given  for  appellee 
was  in  direct  conflict  with  this  opin- 
ion, and  the  cause  is  reversed. 
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III.  Aeoommodation  indoners: 

a.  In  general: 

1.  Theory  of  regular  indorse- 

ments,  785, 

2.  Theory   of   irregular   in- 

dorsements, 789. 

b.  Actions  between' original  par- 

ties, 790. 
IV.  Qualified  indorsement: 

a.  Indorsement  without  reeoursei 

794. 

b.  Indorsement  ''with  reemirae/' 

795. 
c  Indorsement ''for  collection^' or 

"for  account/'  796. 
d.  "Without    recourse"    between 

indorsers'  signatures,  797. 

/.  Intraduetifry, 

The  admissibility  of  parol  evidence 
to  vary  or  explain  the  contract  im- 
plied from  a  regular  indorsement  can- 
not be  stated  in  any  general  way. 
There  are  several  elements  which  have 
a  bearing  upon  the  admissibility.  The 
circumstances  under  which  the  in- 
dorsement was  made,  the  question  as 
to  whether  the  rights  of  a  bona  fide 
holder  are  involved,  and  the  character 
of  the  evidence,  are  the  three  chief 
elements  to  be  considered  on  the  ques- 
tion. As  regards  the  circumstances 
under  which  the  indorsement  was 
made,  indorsements  may  be  divided  in- 
to (a)  those  made  by  a  holder  of  the 
instrument  for  value  upon  a  transfer 
of  the  same  in  the  ordinary  course  of 
a  commercial  transaction,  and  (b) 
accommodation  indorsements. 

The  present  note  deals  only  with 
regular  indorsements.  This  limitation 
is  particularly  important  in  its  rela- 
tion to  accommodation  indorsements. 
Accommodation  indorsements  are 
sometimes  regular  and  sometimes  ir- 
regular. The  present  discussion  is 
confined  to  those  that  are  regular  in 
form,  that  is,  an  indorsement  appear- 
ing after  the  indorsement  of  the  payee. 

If.  Ifmtrufnents  regularly  executed  and 

transferred, 

a.  Majority  rule. 

1,  tn  general. 

When  an  instrument  which  has  had 
a  valid  inception  in  the  hands  of  the 
payee  is  by  such  payee  or  subsequent 
indorsee  transferred  with  the  intent 
to  pass  the  propeity  therein,  and  un- 


y.  Evidence  to  show  absence  of  con- 
tractual intention  or  limited 
contractual  intention: 

a.  In  general,  798. 

b.  Indorsement     for     collection, 

799. 

c.  Indorsement  for  collateral  se- 

curity, 801. 

d.  Indorsement    to    transfer    to 

true  owner,  801. 

e.  Indorsement  to  evidence  pay- 

ment, 802. 

VI.  Negotiable  Instruments  Law,  802. 
VII.  Identification  indorsements,  803. 
Vni.  Ambiguous  indorsements,  803. 

qualifiedly  indorsed  by  such  transfer- 
rer to  evidence  the  transfer,  the  de- 
cided  weight  of  authority  holds  that 
the  contract  implied  from  such  indorse- 
ment, whether  it  is  made  in  blank  or 
in  full,  cannot,  even  as  between  the 
parties,  be  varied  or  explained  by  pa- 
rol evidence  of  a  prior  or  contempora- 
neous agreement. 

United  States.— Bank  of  United 
States  V.  Dunn  (1832)  6  Pet.  51,  8  L. 
ed.  316  (see  Rose's  notes  to  this  case) ; 
Martin  v.  Cole  (1881)  104  U,  S.  30,  26 
L.  ed,  647;  Bank  of  Alexandria  v.  De- 
neale  (1824)  2  Cranch,  G.  C.  488,  Fed. 
Cas.  No.  846;  Van  Vleet  v.  Sledge 
(1890)  45  Fed.  743  (in  full). 

The  holding  in  Susquehanna  Bridge 
&  Bank  Co.  v.  Evans  (1824)  4  Wash. 
C.  C.  480,  Fed.  Cas.  No.  13,635,  that 
parol  evidence  is  admissible,  is  over- 
ruled by  the  above  decisions  of  the 
United  States  Supreme  Court. 

Alabama. — Sommerville  v.  Stephen- 
son (1831)  3  Stew.  271;  Hightower  v. 
Ivy  (1835)  2  Port.  308;  Tankersley  v. 
Graham  (1845)  8  Ala.  247;  Carlton 
V.  Fellows  (1848)  13  Ala.  437 ;  Day  v. 
Thompson  (1880)  65  Ala.  269  (in 
full) ;  Preston  v.  Ellington  (1883)  74 
Ala.  133. 

California. — Goldman  v.  Davis 
(1863)  23  Cal.  256;  CitizensVBank  v. 
Jones  (1898)  121  Cal.  30,  53  Pac.  354. 

Colorado.— Martin  v.  Cole  (1876)  3 
Colo.  113,  affirmed  in  (1881)  104  U.  S. 
30,  26  L.  ed.  647;  Dunn  v.  Ghost  (1879) 
5  Colo.  134;  Doom  v.  Sherwin  (1894) 
20  Colo.  284,  38  Pac.  56;  Torbert  v. 
Montague  (1906)  88  Colo.  325,  87 
Pac.  1145. 
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Connecticut — ^Dale  v.  Gear  (1871) 
38  Conn.  15,  9  Am.  Rep.  853 ;  Hopkins 
V.  Merrill  (1907)  79  Conn.  626,  66  Atl. 
174;  SCHINE  V.  Johnson  (reported 
herewith)  ante,  744. 

Georsria.— Bartlett  v.  Lee  (1863)  33 
Ga.  491;  Meador  v.  Dollar  Sav.  Bank 
(1876)  56  Ga.  605;  Dunn  v.  Welsh 
(1879)  62  Ga.  241  (case  involved  a 
New  York  contract).  See  Georgia 
statute  discussed  in  IL  b,  1. 

Illinois. — Mason  v.  Burton  (1870) 
54  111.  849;  Skelton  v.  Dustin  (1879) 

92  111.  49;  Courtney  v.  Hogan  (1879) 

93  111.  lOl;  Johnson  v.  Glover  (1887) 
121  111.  283,  12  N.  E.  257;  Hately  v. 
Pike  (1896)  162  111.  241,  53  Am.  St 
Rep.  304,  44  N.  E.  441;  Cozzens  v. 
Chicago  Hydraulic-Press-Brick  Co. 
(1897)  166  111.  213,  46  N.  E.  788  (obi- 
ter) ;  Greorge  E.  Lloyd  &  Co.  v.  Mat- 
thews (1906)  223  111.  477,  7  L.R.A. 
(N.S.)  376,  114  Am.  St.  Rep.  346,  79 
N.  E.  172;  Kimmel  v.  Weil  (1901)  95 
111,  App.  15;  Second  Nat.  Bank  v.  Wood- 
ruff (1904)  113  lU.  App.  6;  First  Nat. 
Bank  y.  Heeb  (1914)  188  111.  App.  194. 

This  rule  was  applied  to  an  indorse- 
ment by  a  man  who  married  the  payee 
in  Beattie  v.  Browne  (1872)  64  111. 
360. 

Indiana.— Wilson  v.  Black  (1843)  6 
Blackf.  509;  Bowers  v.  Headen  (1853) 
4  Ind.  318;  McGaughey  v.  Elliott 
(1862)  18  Ind.  121 ;  Parker  v.  Morton 
(1867)  29  Ind.  89;  Campbell  v.  Rob- 
bins  (1868)  29  Ind.  271;  Lee  v.  Pile 
(1871)  37  Ind.  107;  Holton  v.  McCor- 
mick  (1873)  45  Ind.  411;  Smythe  v. 
Scott  (1886)  106  Ind.  245,  6  N.  E.  145; 
Brown  v.  Nichols,  S.  &  Co.  (1889)  123 
Ind.  492,  24  N.  E.  339  (dictum). 

Iowa. — It  is  not  clear  whether  the 
indorser  in  Porter  v.  Moles  (1911)  151 
Iowa,  279,  181  N.  W.  23,  was  a  regular 
indorser,  but  apparently  this  was  the 
fact.  In  that  case  parol  evidence  was 
held  inadmissible  to  vary  the  contract 
of  a  blank  indorser  under  the  Negotia- 
ble Instruments  Law. 

Kansas.— Doolittle  v.  Ferry  (1878) 
20  Kan.  230, 27  Am.  Rep.  166  (in  full)  ; 
Guaranty  Invest.  Co.  v.  Gamble  (1918) 
102  Kan.  791,  171  Pac.  1152. 

Louisiana. — Helm  v.  Ducayet  (1868) 
20  La.  Ann.  417  (obiter) . 

Maine.— Fuller  V.  McDonald  (1832) 


8  Me.  213,  23  Am.  Dec.  499 ;  Smith  v. 
Frye  (1837)  14  Me.  457;  Crocker  v. 
Getcbell  (1844)  23  Me.  392;  Goodwin 
V.  Davenport  (1860)  47  Me.  112,  74 
Am.  Dec.  478.  The  doctrine  of  these 
cases  is  overruled  by  the  later  cases 
in  this  state.   See  infra,  II.  b,  1. 

Michigan. — ^Newberry  v.  Trowbridge 
(1865)  13  Mich.  263;  'Ortmann  v.  Cana- 
dian Bank  (1878)  89  Mich.  518. 

Minnesota. — ^Levering  v.  Washing- 
ton (1859)  3  Minn.  323,  Gil.  227  (note 
given  to  assignees  of  maker  and  by 
them  indorsed,  to  pay  debt  of  maker) ; 
Borup  V.  Nininger  (1861)  5  Minn.  523, 
Gil.  417;  Kern  v.  Von  Phul  (1862)  7 
Minn.  426,  Gil.  341,  82  Am.  Dec  105; 
First  Nat.  Bank  v.  National  Marine 
Bank  (1873)  20  Minn.  63,  Gil.  49;  Ck)on 
V.  Pruden  (1878)  25  Minn.  105;  Knob- 
lauch V.  Foglesong  (1888)  38  Minn. 
352,  37  N.  W.  586;  Farwell  v.  St  Paul 
Trust  Co.  (1891)  45  Minn.  495,  22 
Am.  St.  Rep.  742,  48  N.  W.  326;  Clarke 
V.  Patrick  (1895)  60  Minn.  269,  62  N. 
W.  284;  Giltner  v.  Quirk  (1915)  131 
Minn.  472,  155  N.  W.  760;  Lake  Har- 
riet State  Bank  v.  Miller  (1917)  138 
Minn.  481,  164  N.  W.  989. 

Mississippi. — ^Baskerville  v.  Harris 
(1867)  41  Miss.  535;  HAWKINS  v. 
Shields  (reported  herewith)  ante^ 
760. 

Miflsoari.— Rodney  v.  Wilson  (1877) 
67  Mo.  123,  29  Am.  Rep.  499 ;  Beeler  v. 
Frost  (1879)  70  Mo.  186;  Lewis  v. 
Dunlap  (1880)  72  Mo.  174;  Howserv. 
Newman  (1896)  65  Mo.  App.  9ff!; 
First  Nat.  Bank  v.  Eom  (1916)  — 
Mo.  App.  — ,  179  S.  W.  721;  People's 
Bank  v.  Baker  (1917)  —  Mo.  App.  — , 
193  S.  W.  632 ;  Eaves  v.  Keeton  (1917) 
196  Mo.  App.  424,  193  S.  W.  629. 

New  Hampshire. — ^Barry  v.  Morse 
(1824)  3  N.  H.  132. 

New  Jersey. — Foley  v.  Emerald  ft  P. 
Brewing  Co.  (1898)  61  N.  J.  L.  428, 8^ 
Atl.  650.  See  Chaddodc  v.  Vanness 
(1871)  35  N.  J.  L.  617, 10  Am.  Rep.  256 
and  Johnson  v.  Ramsey  (1881)  43  N. 
J.  L.  279,  39  Am.  Rep.  580,  infra,  H. 
b,  1. 

New  York. — ^Bank  of  Albion  ▼. 
Smith  (1858)  27  Barb.  489;  Washing* 
ton  Sav.  Bank  v.  Ferguson  (1899)  43 
App.  Div.  74,  59  N.  Y.  Supp.  296;  Hod- 
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gens  V.  Jennings  (1912)  148  App.  Div. 
879,  133  N.  Y.  Supp.  684. 

CHiio.— Fair  v.  Ricker  (1889)  46 
Ohio  St.  265,  21  N.  E.  354. 

Oklahoma.  —  Glabk  v.  Sallaska 
(obiter)  (reported  herewith)  ante,  746. 

Qregom— Smith  v.  Caro  (1881)  9 
Or.  278. 

Soath  Carolina* — ^National  Bank  v. 
Gary  (1882)  18S.C.282  (obiter).  See 
Sadtk  Bros.  v.  Brabham  (1896)  48  S. 
C.  837,  26  S.  E.  651,  and  other  cases 
from  this  state,  infra,  this  subdivision. 

South  Dakota. — Schmitz  v.  Hawkeye 
Gold  Min.  Co.  (1896)  8  S.  D.  544,  67 
N.  W.  618. 

Texas. — Cresap  ▼.  Manor  (1885)  63 
Tez.  485;  Wizig  v.  Beisert  (1909)  — 
Tet  av.  App.  — ,  120  S.  W.  954 ;  Beh- 
rens  v.  Kirkgard  (1912)  —  Tex.  Civ. 
App.  — ,  143  S.  W.  698;  First  Nat 
Bank  v.  Powell  (1912)  —  Tex.  Civ. 
App.  — ,  149  S.  W.  1096;  Barger  v. 
Bmbaker  (1916)  —  Tex.  Civ.  App.  — > 
187  S.  W.  1025;  McKenzie  v.  Harris 
(1880)  2  Posey  Unrep.  Cas.  180  (in 
foil). 

Virgliiia. — ^Woodward  v.  Foster 
(1868)  18  Gratt  200  (in  full)  ;  River^ 
view  Land  Co.  v.  Dance  &  Co.  (1900) 
98  Va.  239,  35  S.  E.  720. 

WaAington.— Holt  Mfg.  Go.  v. 
Brotherton  (1916)  91  Wash.  354,  157 
Pae.  849. 

Wisconslii. — Charles  v.  Denis 
(1877)  42  Wis.  56,  24  Am.  Rep.  383; 
Baton  V.  McMahon  (1877)  42  Wis.  484; 
Halbach  v.  Trester  (1899)  102  Wis. 
530,  78  N.  W.  769. 

England. — ^Hoare  v.  Graham  (1811) 
3  Campb.  57,  13  Revised  Rep.  752. 

Canada.— Smith  v.  Squires  (1901) 
13  Manitoba  L.  R.  360;  Emerson  v. 
Erwin  (1903)  10  B.  C.  101;  Decelle 
V.  Samoiselle  (1888)  32  Lower  Can. 
Jur.  236. 

See  Prescott  Bank  v.  Caverly  (1856) 
7  Gray  (Mass.)  217,  66  Am.  Dec.  473, 
infra,  HI.  1,  a. 

A  written  agreement  made  at  the 
time  of  the  indorsement  of  the  note 
tbat  the  indorser  should  not  be  held 
liable  on  his  indorsement  has  been 
held  to  be  valid  and  to  relieve  him  of 
liability  as  between  the  parties  to  the 
agreement.  Davts  v.  Brown  (  1877)  94 
U.  &  423,  24  L.  ed.  204.  Davis  v. 
Blown  is  approved  in  Crilly  v.  Gallice 


(1906)  78  C.  C.  A.  525,  148  Fed.  835, 
where  it  is  held  that  a  writing  between 
the  parties  must  be  construed  with 
the  indorsement;  but  it  is  stated  in  the 
Crilly  Case  that  the  contract  created 
by  the  indorsement  and  delivery  of  a 
negotiable  note,  even  between  the  im- 
mediate parties  to  it,  is  itself  a  com- 
plete and  perfect  contract,  and  not 
open  to  contradiction  or  susceptible  of 
annulment  by  a  separate  contempora- 
neous agreement,  though  likewise  in 
writing,  unless,  at  least,  the  terms  of 
the  latter  plainly  disclose  that  the 
parties  so  intended. 

Evidence  of  all  the  facts  and  circum- 
stances surrounding  the  writing,  at 
the  time  the  note  is  due,  of  the  words, 
''protest  waived,''  by  the  indorser 
above  a  signature  purporting  to  be 
his,  but  which  he  denies,  is  competent 
for  the  purpose  of  showing  his  adop- 
tion of  the  signature,  but  not  to  vary 
or  explain  the  contract  of  indorsement. 
Robinson  v.  Barnett  (1882)  18  Fla. 
602,  43  Am.  Rep.  827. 

Whether  the  use  of  words  of  as- 
signment relieves  the  transferrer  of 
the  character  of  indorser  is  not  within 
the  scope  of  this  note.  Upon  the  as- 
sumption, however,  that  the  transfer- 
rer is  an  indorser,  it  has  been  held 
that  the  contract  implied  from  the  in- 
dorsement cannot  be  changed  by  parol 
evidence  in  such  a  case.  Sommerville 
V.  Stephenson  (1831)  3  Stew.  (Ala.) 
271;  Odan  v.  Beard  (1822)  1  Blackf. 
(Ind.)  191;  Sands  v.  Wood  (1855)  1 
Iowa,  263.  (The  rule  is  otherwise  in 
case  of  a  blank  indorsement  in  Iowa.) 
Behrens  v.  Kirkgard  (1912)  —Tex. 
Civ.  App.  — ,  143  S.  W.  698;  Citizens' 
Nat  Bank  v.  Walton  (1898)  96  Va.  435, 
31  S  E  890 

See  Phillips  v.  Bridges  (1917)  2a 
6a.  App.  489,  93  S.  E.  116,  infra. 

The  rule  denying  the  admissibility 
of  parol  evidence  was  applied  in  Pres- 
ton V.  Ellington  (1883)  74  Ala.  133,  in 
case  of  an  indorsement  in  these  words : 
"I  transfer  the  within  notes  to  W.  R. 
Preston  &  Co.," — ^which  words  were 
signed  by  the  indorser.  Parol  evi- 
dence has  been  held  inadmissible  to 
vary  the  contract  implied  by  law  from 
the  indorsement  of  a  bond  by  the 
payee  as  f oUows :  "I  assign  the  with- 
in obligaton  to     •     .     ."     Dupuy  v. 
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Gray  (1824)  Minor  (Ala.)  857.  In  an 
action  on  a  written  promise  to  assigrn 
a  note,  parol  evidence  was  held  inad- 
missible to  prove  that  the  assignment 
was  to  be  without  recourse,  in  Blair  v. 
Williams  (1844)  7  Blackf.  (Ind.)  132. 
The  indorsement  by  one  of  two  payees 
to  the  other,  as  follows:  'Tor  value 
received  I  hereby  assign  and  transfer 
unto  •  •  •  all  right,  title,  and  in- 
terest that  I  may  have  in  the  within 
notes,"  cannot  be  varied  or  explained 
by  parol  evidence.  Citizens'  Nat.  Bank 
V.  Walton  (1898)  96  Va.  436,  31  S.  E. 
890. 

As  above  stated,  parol  evidence  is 
held  inadmissible  as  between  the  par- 
ties; the  fact  that  the  rights  of  a 
bona  fide  holder  are  involved  is  simply 
an  additional  reason,  under  this  the- 
ory, for  excluding  the  evidence.  Law- 
rence V.  Dobyns  (1860)  30  Mo.  196; 
Lewis  V.  Dunlap  (1880)  72  Mo.  174; 
Halbach  v.  Trester  (1899)  102  Wis. 
530,  78  N.  W.  759.  The  same  reason- 
ing applies  in  case  of  one  who  knew 
nothing  of  the  agreement.  It  seems 
that  the  plaintiff  in  Stubbs  v.  Goodall 
(1848)  4  Ga.  106,  holding  such  evi- 
dence inadmissible,  knew  nothing  of 
the  agreement,  but  this  is  not  clear. 
In  Johnson  v.  Glover  (1887)  121  UL 
283,  12  N.  E.  257,  an  enlargement  of 
the  indorser's  liability  was  sought  by 
parol  evidence,  and  it  does  not  appear 
whether  the  plaintiff  knew  of  the 
agreement  at  the  time  he  took  the  in- 
Btrument  or  not. 

Some  limitations  in  various  jurisdic- 
tions upon  the  incompetency  of  parol 
evidence  should  be  noted.  In  Greorgia, 
a  statute  makes  parol  evidence  admis- 
sible as  between  the  parties  in  case 
of  an  indorsement  in  blank.  This  stat- 
ute does  not  apply  in  case  of  an  in- 
dorsement in  full.  Meador  v.  Dollar 
Sav.  Bank  (1876)  56  Ga.  605.  This 
same  limitation  to  indorsements  in 
blank  was  made  in  the  cases  in  Iowa 
prior  to  Porter  v.  Moles  (1911)  151 
Iowa,  279,  181  N.  W.  28;  see  supra. 
And  see  infra,  II.  b,  1,  for  jurisdictions 
which  hold  the  evidence  admissible  in 
case  of  an  indorsement  in  blank,  but 
which  do  not  definitely  limit  its  admis- 
sibility to  such  an  indorsement.  Some 
cases  hold  parol  evidence  inadmissible 


only  in  case  of  an  indorsement  before 
maturity.  Smith  Bros.  v.  Brabham 
(1897)  48  S.  G.  337,  26  S.  E.  651. 
Price  V.  Perry  (1818)  2  Mill,  Const.  32, 
cited  in  Smith  Bros.  v.  Brabham  (S. 
C.)  supra.  In  case  of  an  indorsement 
made  after  maturity,  it  has  been  held 
that  parol  evidence  is  admissible. 
Rngely  v.  Davidson  (1818)  2  Mill, 
Const.  (S.  C.)  88,  cited  in  Sloan  v. 
Gibbes  (1900)  66  &  C  480,  76  Am.  St. 
Rep.  559,  35  S.  E.  408.  In  Sloan  v. 
Gibbes  (&  C.)  supra,  the  South  Caro- 
lina court  uses  language  which  indi- 
cates that  it  was  then  of  the  opinion 
that  parol  evidence  is  admissible.  The 
court  states:  ''A  regular  blank  in- 
dorsement on  a  negotiable  promiss(»ry 
note  ordinarily  imparts  a  legal  obliga- 
tion to  pay  the  note  in  default  of  the 
maker,  after  due  diligence  by  the  hold- 
er and  due  notice  of  the  default  to  the 
indorser,  primarily  in  the  first  in- 
dorser,  and  successively  in  following 
indorsers  in  their  order.  Whether  this 
implication  is  conclusive  and  irrebut- 
table, or  only  prima  facie  and  subject 
to  parol  evidence  showing  the  real  re- 
lation of  the  parties,  has  been  the  sub- 
ject of  much  diversity  of  opinion 
among  the  courts.  Bat  in  this  state 
we  think  the  law  favors  the  admission 
of  such  evidence  as  not  in  violation  of 
the  very  salutary  rule  forbidding  the 
altering,  varying,  or  contradicting  of 
a  written  instrument  by  parol  evi- 
dence.'' The  action,  however,  in  Sloan 
V.  Gibbes  was  by  the  first  indorser, 
who  had  been  compelled  to  pay  the 
note,  against  the  second  indorser  for 
contribution,  and  the  evidence  was  to 
the  effect  that  the  indorsers  were  di- 
rectors in  the  corporation  and  signed 
the  notes  as  original  parties  thereto, 
with  the  understanding  that  all  in- 
dorsers would  be  sureties,  and  ^e 
court  states  that  parol  evidence  is 
"admissible  to  show  the  real  relation 
of  the  indorsers  to  each  other.**  The 
case,  therefore,  did  not  present  the 
question  of  varying  the  contract  im- 
plied from  the  indorsement  of  the  note 
by  a  regular  holder  of  the  instrument 
in  the  regular  course  of  a  commercial 
transaction. 

The  cases  generally  do  not  limit  the 
rule  to  indorsements  before,  maturity. 
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as  in  Smith  Bros.  v.  Brabham  (S.  C.) 
supra;  at  least,  no  point  is  made  as  to 
the  time  of  the  indorsement  with  ref- 
erence to  maturity.    In  Gox^v.  Jones 

(1823)  2  Cranch,  C.  C.  370,  Fed.  Gas. 
No.  3,303,  parol  evidence  was  held  in- 
admissible in  an  action' by  an  indorsee 
without  notice  to  show  an  agreement 
between  previous  parties  that  the  in- 
dorser  should  not  be  liable  as  indorser, 
where  the  indorsement  was  made  after 
maturity,  that  court  stating  that  it 
would  be  a  fraud  in  the  defendant  to 
indorse  the  note  generally  so  as  to 
give  a  new  negotiability  to  the  instru- 
ment, and  then  set  up  his  secret  equity 
against  an  innocent  holder. 

Parol  evidence  was  held  inadmis- 
sible in  Johnson  v.  Glover  (1887)  121 
111.  283,  12  N.  E.  257,  where  the  payee 
indorsed  the  note  twice  before  delivery 
to  his  indorsee,  the  court  stating  that 
if  a  different  contract  than  an  indorse- 
ment was  intended  it  should  have  been 
written  out.  A  similar  decision  ap- 
pears in  Hately  y.  Pike  (1896)  162 
111  241,  53  Am.  St.  Rep.  304,  44  N. 
£.  441,  where  a  corporation  note  pay- 
able to  *'A.  B.  President"  was  indorsed 
by  the  payee  in  this  form  and  again  by 
him  as  an  individual,  the  court  holding 
that  the  word,  "President,"  added  to 
the  signature,  was  descriptio  per* 
some. 

Parol  evidence  has  been  held  inad- 
missible to  vary  the  contract  implied 
from  the  indorsement  of  a  promissory 
note,  even  though  it  is  accompanied  by 
a  written  assignment  of  the  note  and  a 
mortgage  securing  the  same.  Glarke 
v.  Patrick  (1895)  60  Minn.  269,  62 
N.  W.  284.  In  fact  evidence  has  been 
denied  to  show  an  oral  agreement  that 
the  instrument  in  suit  should  be  with- 
in the  terms  of  a  written  agreement 
between  indorsee  and  indorser  that 
the  indorser  should  not  be  held  liable 
as  indorser  on  instruments  sold  to  the 
indorsee  after  the  date  of  the  agree- 
ment. First  Nat.  Bank  v.  National 
Marine  Bank  (1878)  20  Minn.  63,  Gil. 
49. 

This  rule  has  been  applied  as  be- 
tween the  parties  in  a  suit  by  the  in- 
dorsee against  the  indorser  on  the 
indorsement  of  a  bond.    Dupuy  v.  Gray 

(1824)  Minor  (Ala.)  357. 
4  A.L.R.— 49. 


The  rule  denying  the  admissibility 
of  parol  evidence  has  been  applied  in 
case  of  indorsements  in  unusual  pla- 
ces. In  Cook  V.  Brown  (1886)  62  Mich. 
473,  4  Am.  St.  Rep.  870,  29  N.  W.  46, 
parol  evidence  was  held  incompetent 
to  explain  or  vary  the  contract  as- 
sumed by  a  payee  in  a  note  payable 
to  him  or  bearer,  who  signed  the  note 
immediately  under  the  name  of  the 
maker.  It  cannot  be  shown  by  parol, 
in  an  action  by  one  who  received  a 
note  for  value  before  maturity  against 
the  maker,  that  the  contract  evidenced 
by'  the  writing  of  the  name  of  the 
payee  across  the  face  of  the  instru- 
ment was  an  acceptance  only.  Perry 
V.  Bray  (1881)  68  Ga.  293. 

Parol  evidence  has  been  held  inad- 
missible to  vary  the  method  of  pay- 
ment. It  has  been  held  that  the  mak- 
er, when  sued  by  the  indorsee  of  a 
note,  cannot  set  up  as  a  defense  a  pa- 
rol agreement  between  the  indorser 
and  the  indorsee  to  the  effect  that  only 
a  definite  sum  should  be  collected  by 
the  latter  on  the  note,  since  the  effect 
of  this  agreement  is  to  vary  the  terms 
of  the  written  assignment  and  quali- 
fy their  legal  effect.  Loudermilk  v. 
Loudermilk  (1893)  93  Ga.  443,  21  S. 
E.  77.  Neither  the  maker  nor  the  in-  * 
dorser  of  a  note  stipulating  for  the 
payment  of  a  certain  sum  can  prove 
by  parol  evidence  that  there  was  an 
agreement  by  which  the  note  was  to 
be  satisfied  by  something  else  than 
money.  Kerr  v.  Holder  (1913)  13  Ga. 
App.  9,  78  S.  E.  682. 

The  ownership  of  the  note  has  also 
been  sought  to  be  varied  by  parol  evi- 
dence. Parol  evidence  has  been  held 
not  admissible  to  show  that  the  in- 
dorsement of  a  note  to  an  individual 
not  designated  as  the  cashier  of  a 
bank  was  such  a  transfer  as  to  vest 
the  legal  title  in  the  bank  and  preclude 
a  defense  which  would  be  good  against 
the  payee.  First  Nat.  Bank  v.  McCul- 
lough  (1908)  50  Or.  508,  17  L.R.A. 
(N.S.)  1105,  126  Am.  St.  Rep.  758,  93 
Pac.  366.  But  in  an  action  involving 
the  ownership  of  the  note  it  may  be 
shown  that  an  indorser  thereon  had 
no  title  to  the  note;  such  evidence  does 
not  violate  the  rule  against  varying 
or  contradicting  the  contract  of  in- 
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dorsement.     Givens  v.  Carter   (1912) 
—Tex.  Civ.  App.  — ,  146  S.  W.  623. 

The  rule  that  parol  evidence  is  in- 
admissible finds  further  support  in  the 
following  miscellaneous  cases.  In 
Harvard  Pub.  Co.  v,  Benjamin  (1896) 
84  Md.  333,  57  Am.  St.  Rep.  402,  35 
Atl.  930,  an  action  against  a  husband 
and  wife  in  which. it  was  alleged  that 
the  wife  made  her  note  payable  to 
the  husband  with  the  intent  and  un- 
derstanding that  the  note  should  be 
indorsed  by  the  husband  to  the  plain- 
tiff, to  be  by  it  received  in  part  pay- 
ment of  certain  property  agreed  'to 
be  sold  to  the  husband,  and  that  in 
pursuance  of  said  agreement  the  note 
was  indorsed  by  the  husband,  the 
court  states  that  parol  evidence  can- 
not be  received  to  vary  or  alter  the 
character  fixed  by  the  law  to  the  un- 
dertaking of  the  husband  as  payee 
and  indorser  of  the  note.  The  effect 
of  the  assignment  of  one  of  a  series 
of  notes  secured  by  a  mortgage,  upon 
the  security,  cannot  be  qualified  or 
changed  by  parol  evidence.  Dixon  v. 
Clayville  (1876)  44  Md.  573.  In 
Bookstaver  v.  Jayne  (1874)  3  Thomp. 
&  C.  (N.  Y.)  397,  parol  evidence  was 
held  inadmissible  in  an  action  by  the 
indorsee  against  the  payee  who  had 
indorsed  the  instrument,  to  show  that 
the  consideration  of  the  indorsement 
was  an  agreement  which  had  not  been 
met  by  the  indorsee,  the  court  apply- 
ing the  general  rule  that  the  legal  ef- 
fect of  the  indorsement  of  a  bill  or 
note  cannot  be  controlled  or  varied  by 
parol  evidence. 

The  correctness  of  the  admission  of 
parol  evidence  has  not  been  raised  in 
all  cases.  Testimony  of  an  oral 
agreement  enlarging  the  liability  of 
the  indorser  seems  to  have  been  ad- 
mitted in  Finley  v  Green  (1877)  85 
HI.  535.  But,  assuming  the  correct- 
ness of  such  admission,  the  testimony, 
as  given  was  not  sufficient  to  estab- 
lish the  agreement  and  the  question 
of  the  admissibility  of  the  evidence 
did  not  in  fact  arise.  A  similar  de- 
cision appears  in  Schnell  v.  North 
Side  Planing  Mill  Co.  (1878)  89  lU. 
581,  where  the  court  states  that,  as- 
suming parol  evidence  to  be  admis- 
sible for  this  purpose,  the  testimony 


does  not  have  the  effect  of  enlarging 
the  liability  of  the  indorser.  Parol 
evidence  was  admitted  in  Worden  v. 
Salter  (1878)  90  IlL  160,  to  enlarge 
the  liabifity  assumed  by  an  indorser. 
but  it  seems  the  evidence  was  admit- 
ted without  ^objection.  Mr.  Justice 
Sheldon,  dissenting  from  the  decision, 
states  that  the  conclusion  reached 
may  perhaps  be  justified  on  the  ground 
that,  as  parol  evidence  was  entered 
into  without  objection  by  both  sides 
to  show  what  was  the  liability  as- 
sumed, the  question  as  to  the  incom- 
petency of  such  evidence  might  be 
considered  as  having  been  waived. 
Justice  Sheldon  then  proceeds  to  af- 
firm the  general  rule  that  such  evi- 
dence is  inadmissible. 

It  is,  of  course,  true  that  an  in- 
dorser who  has  been  allowed  to  in- 
troduce evidence  to  show  a  parol 
agreement  limiting  his  liability,  and 
fails  to  convince  the  court  that  such 
agreement  existed,  cannot  object  to 
the  admission  of  the  evidence.  Crock- 
ett v.  Shaw  (1866)  29  Tex.  507,  Upon 
an  appeal  by  the  indorsees  of  a  note 
from  a  nonsuit  in  an  action  against 
the  maker,  it  is  stated  in  McGoon  v. 
Biggs  (1841)  2  Hill  (N.  Y.)  121,  that 
the  plaintiffs  were  allowed  the  utmost 
latitude  in  being  permitted  to  show, 
by  parol  evidence,  an  intent  to  ne- 
gotiate the  note  by  prior  holders,  who 
had  merely  indorsed  a  receipt  of  par- 
tial payment  thereon  and  signed  the 
same. 

Several  jurisdictions  have  changed 
from  the  rule  holding  parol  evidence 
admissible  to  the  rule  denying  its  ad- 
missibility. The  decisions  in  Ohio 
prior  to  Farr  v.  Ricker  (1889)  4$ 
Ohio  St.  265,  21  N.  E.  354,  held  parol 
evidence  admissible  to  vary  the  con- 
tract implied  from  an  indorsement; 
but  in  Farr  v.  Ricker  the  general  rule 
that  such  evidence  is  inadmissible 
was  adopted.  The  earlier  cases  are 
distinguished  by  the  court  in  the  Farr 
Case,  and  some  of  them  on  their  facts 
are  not  contrary  to  the  general  rule. 
This  is  especially  true  of  Dye  v.  Scott 
(1878)  35  Ohio  St.  194,  35  Am.  Rep. 
604,  holding  that  the  usual  demand 
and  notice  may  be  waived  by  an  oral 
agreement  at  the  time  of  indorsement 
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All  of  the  earlier  cases,  however,  in- 
ciudinfiT  Dye  v«  Scott,  proceed  upon 
the  theory  that  parol  evidence  is 
generally  admissible,  and  this  theory 
is  overruled  in  the  Farr  Case.  The 
broad  doctrine  stated  in  Smith  v. 
Barber  (1790)  1  Root  (ConnO  207, 
that  a  blank  indorsement  may  be  ex- 
plained by  parol  evidence,  is  qualified 
by  subsequent  cases  in  this  state. 
From  the  facts  in  the  Barber  Case, 
which  are  not  clearly  stated,  it  seems 
probable  that  there  was  no  transfer 
of  the  note  intended  by  the  indorse- 
ment there  involved,  and  as  to  that 
situation  the  case  is  not  overruled. 
See  comment  on  Iowa  cases,  supra. 
On  the  other  hand,  the  earlier  deci- 
sions in  Maine  denied  the  admissibili- 
ty, while  the  later  ones  affirm  it.  See 
infra,  II.  b,  1. 

2.  Theory, 

AccordinfiT  to  the  cases  which  sup- 
port the  general  rule  excluding  parol 
evidence,  the  contract  implied  from 
the  regular  indorsement  of  a  bill  or 
note  is  of-  a  fixed  and  definite  charac- 
ter; the  contract  is  implied  by  law  as 
clearly  and  perfectly  from  the  blank 
indorsement  as  if  wrltteii  out  in  full. 
'The  contract  by  a  blank  indorsement 
is  fixed  by  law,  and  should  not  be  ren- 
dered uncertain  by  parol  any  more 
than  when  written  out  in  full." 
Smith  V.  Caro  (1881)  9  Or.  278.  Jus- 
tice Brewer  states  in  Doolittle  v.  Fer- 
ry (1878)  20  Kan.  280,  27  Am.  Rep. 
166,  that  'the  contract  which  the  law 
implies  is  of  the  same  force  as  though 
it  were  reduced  to  writing,  and  can 
be  limited  or  impeached  by  only  the 
same  kind  of  testimony.  It  would  be 
folly  to  assert  that  the  authorities  are 
all  in  harmony,  and  that  the  cases  in 
which  testimony  of  a  parol  agreement 
has  been  admitted  to  vary,  the  effect 
of  an  indorsement  can  all  be  reconciled 
as  mere  exceptions  to  and  not  in  conflict 
with  this  rule.  But  the  rule  itself  is  well 
supported  by  authority,  and  seems  to 
UB  resting  upon  sound  foundations, 
and  conducive  to  the  stability  and 
value  of  negotiable  paper.  The  law 
gives  to  an  indorsement  a  twofold 
force.  It  operates  to  transfer  title; 
it  is  the  assumption  of  a  conditional 
liability.     If  an  absolute  liability  is 


desired,  apt  words  are  well  known, 
and  in  common  use.  A  waiver  of 
notice  and  protest^  written  above  the 
indorsement,  will  make  the  liability 
certain — the  liability  of  a  surety,  it 
may  be,  but  still  a  fixed  and  certain 
liability  on  the  instrument  If  a 
transfer  of  title  without  assumption 
of  liability  is  sought,  equally  apt  and 
well-known  words  are  at  hand. 
'Without  recourse'  relieves  the  indors- 
er.  Where  the  law  furnishes  such  apt, 
brief,  and  well-known  expressions  for 
making  the  indorsement  accomplish 
exactly  what  the  parties  may  desire, 
wise  policy  demands  that  each  form 
of  indorsement  should  conclusively' 
carry  with  it  the  liability  which  it 
implies.  There  are  no  instruments 
concerning  which  it  is  more  important 
that  the  rules  should  be  clear,  settled, 
and  conclusive  than  negotiable  paper. 
Such  paper  subserves  an  invaluable 
purpose  in  business  transac.tions,  and 
should  tell  upon  its  face  the  whole 
story  of  its  obligations.  Where  for 
convenience,  and  to  facilitate  busi- 
ness, certain  short  forms  and  expres- 
sions are  used,  to  which  the  law  has 
attached  certain  implications,  those 
implications  should  be  as  conclusive 
upon  all  the  parties  as  though  the  full 
contract  were  reduced  to  writing." 
Mr.  Justice  Matthews  in  Martin  v. 
Cole  (1881)  104  U.  S.  30.  26  L.  ed. 
647,  states  that  "the  contract  created 
by  the  indorsement  and  delivery  of 
a  negotiable  note,  even  between  the 
immediate  parties  to  it,  is  a  commer- 
cial contract,  and  is  not  in  any  proper 
sense  a  contract  implied  by  the  law, 
much  less  an  inchoate  or  imperfect 
contract.  It  is  an  express  contract 
and  is  in  writing,  some  of  the  terms 
of  which,  according  to  the  custom  of 
merchants  and  for  the  convenience  of 
commerce,  are  usually  omitted  but  not 
the  less  on  that  account  perfectly  un- 
derstood. All  its  terms  are  certain, 
fixed,  and  definite,  and,  when  neces- 
sary, supplied  by  that  common  knowl- 
edge based  on  'universal  custom 
which  has  made  it  both  safe  and  con- 
venient to  rest  the  rights  and  obliga- 
tions of  parties  to  such  instruments 
upon  an  abbreviation.  So  that  the 
mere  name  of  the  indorser  signed  up* 
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on  the  back  of  a  negotiable  instru- 
ment conveys  and  expresses  his  mean- 
ing and  intention  as  fully  and  com- 
pletely as  if  he  had  written  out  the 
customary  obligation  of  his  contract 
in  full." 

Evidence  of  a  prior  or  contempora- 
neous oral  agreement  that  the  indors- 
er  was  not  to  be  held  liable  on  his 
indorsement  has  been  stated  to  be  a 
plain  variance  from  the  terms  of  the 
written  indorsement,  which,  accord- 
ing to  the  Negotiable  Instruments 
Act,  bound  the  indorser  to  pay  the 
amount  of  the  instrument,  if  it  is  dis- 
^honored  and  the  necessary  proceed- 
ings on  dishonor  be  duly  taken. 
Guaranty  Invest.  Co.  v.  Gamble 
(1918)  102  Kan.  791,  171  Pac.  1152, 

S,  Application. 

(a)   Restrictive  offreetnenta* 

(1)   In  general. 

In  the  application  of  the  rule  that 
parol  evidence  is  not  admissible  to 
vary  or  explain  the  contract  implied 
from  an  indorsement,  oral  agreements 
of  various  kinds  have  been  encoun- 
tered. They  may  be  roughly  divided 
into  agreements  restricting  the  in- 
dorser's  contract,  and  those  enlarg- 
ing it.  Both  classes  have  been  exclud- 
ed, by  the  operation  of  the  rule. 

(2)  That  indorser  uhis  not  to  incur  any 
liability  or  that  indorsement  was  to  be 
"Without  recourse, 

The  indorser  cannot  show  by  parol 
an  agreement  that  he  should  indorse 
the  instrument  merely  to  transfer 
title  to  the  indorsee,  and  should  not 
incur  any  liability  thereon. 

United  States. — Bank  of  United 
States  V.  Dunn  (1832)  6  Pet.  51,  8  L. 
ed.  816;  Martin  v.  Cole  (1881)  104 
U.  S.  30,  26  L.  ed.  647. 

Alabama.  —  Day  v.  Thompson 
<1880)  65  Ala.  269. 

Colorado.— Martin  v.  Cole  (1876) 
8  Colo.  113,  affirmed  in  (1881)  104  U. 
S.  30,  26  L.  ed.  647;  Dunn  v.  Ghost 
(1879)  5  Colo.  134. 

Connecticut. — Dale  v.  Gear  (1871) 
38  Conn.  15,  9  Am.  Rep.  353;  SCHINE 
V.  Johnson  (reported  herewith)  ante, 
744. 

Georgia. — Meador  v.  Dollar  Sav. 
Bank  (1876)  56  Ga.  605. 


Illinois.— Mason  v.  Burton  (1870) 
54  111.  349;  Courtney  v.  Hogan  (1879) 
93  111.  101 ;  Second  Nat.  Bank  v.  Wood- 
ruff (1903)  113  111.  App.  6. 

Indiana.— Parker  v.  Morton  (1867) 
29  Ind.  89;  Lee  v.  Pile  (1871)  37  Ind. 
107;  Holton  v.  McCormick  (1873)  45 
Ind.  411. 

Iowa.— Sands  v.  Wood  (1855)  1 
Iowa,  263. 

Kansas.— Doolittle  v.  Ferry  (1878) 
20  Kan.  230,  27  Am.  Rep.  166;  Guar- 
anty Invest.  Co.  v.  Gai^ble  (1918)  102 
Kan.  791,  171  Pac.  1152. 

Maine.— Crocker  v.  Getchell  (1844) 
23   Me.   392;   Goodwin  v.   Davenport 

(1860)  47  Me.  112,  74  Am.  Dec.  478. 
But  see  Roads  v.  Webb  (1898)  91 
Me.  406,  64  Am.  St  Rep.  246,  40  AU. 
128,  infra,  II.  b,  3. 

Minnesota.  —  Borup    v.    Nininger 

(1861)  5  Minn.  523,  Gil.  417;  Kern  v. 
Von  Phul  (1862)  7  Minn.  426,* Gil. 
341,  82  Am.  Dec.  105;  First  Nat.  Bank 
V.  National  Marine  Bank  (1873)  20 
Minn.  63,  Gil.  49 ;  Knoblauch  v.  Fogle- 
song  (1888)  38  Minn.  352,  37  N.  W. 
586;  Giltner  v.  Quirk  (1915)  131 
Minn.  472,  155  N.  W.  760. 

Mississippi.— Hawkins  v.  Shields 
(reported  herewith)  ante,  760. 

Missouri. — First  Nat.  Bank  v.  Kom 
(1915)  —  Mo.  App.  — ,  179  S.  W.  721-; 
People's  Bank  v.  Baker  (1917)  —  Mo. 
App.  — ,  193  S.  W.  632 ;  Eaves  v.  Kee- 
ton  (1917)  196  Mo.  App.  424,  193  S. 
W.  629. 

Ohio.— Farr  v.  Bicker  (1889)  46 
Ohio  St.  265,  21  N.  E.  354. 

South  Carolina. — Smith  Bros.  v. 
Brabham  (1897)  48  S.  C.  337,  26  S. 
E.  651. 

Texas.— Wizig  v.  Beisert  (1909)  — 
Tex.  Civ.  App.  — ,  120  S.  W.  954. 

Wisconsin.  —  Charles-  v.  Denis 
(1877)  42  Wis.  56,  24  Am.  Rep.  383; 
Eaton  V.  McMahon  (1877)  42  Wis. 
484;  Halbach  v.  Trester  (1899)  102 
Wis.  530,  78  N.  W.  759. 

Canada. — Smith  v.  Squires  (1901) 
13  Manitoba  L.  R.  860;  Emerson  v. 
Erwin  (1903)  10  B.  C.  101;  Decelle  v. 
Samois^lle  (1888)  32  Lower  Can.  Jur. 
236. 

In  Martin  v.  Cole  (1876)  8  Colo. 
113,  affirmed  in  (1881)  104  U.  S.  30, 
26  L.  ed.  647,  an  indorser  was  held 
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not  entitled  to  show  a  parol  contem- 
poraneous agreement  between  him- 
self and  the  indorsee  that  the  in- 
dorsement was  made  in  blank,  to  en^ 
able  the  holder  to  collect  it  in  his 
own  name,  and  that  it  should  never 
be  filled  up  so  as  to  make  the  defend- 
ant liable  in  any  manner  upon  the 
same. 

It  seems  to  have  been  the  theory 
of  the  court  in  Preston  v.  Ellington 
(1883)  74  AJa.  138,  that  parol  evi- 
dence on  the  part  of  an  indorser  of 
notes  secured  by  a  vendor's  lien,  to 
show  that  he  had  indorsed  the  notes 
merely  for  the  purpose  of  enabling 
the  indorsee  to  enforce  the  vendor's 
lien,  was  inadmissible. 

In  an  action  upon  the  original  debt 
by  the  indorsee,  who  had  returned  a 
note  indorsed  to  him  by  the  debtor, 
testimony  that  the  indorsee  stated 
that  he  would  keep  the  same  and,  if 
collected,  would  credit  the  amount, 
and  if  not,  would  return  it,  was  held 
not  to  contradict  the  legal  import  of 
the  indorsement  on  the  note,  in  Wil- 
low River  Lumber  Co.  v.  Luger  Furni- 
ture Co.  (1899)  102  Wis.  636,  78  N. 
W.  762. 

But  see  Davis  v.  Brown  (1877)  94 
U.  S.  423,  24  L.  ed.  204,  supra,  IL  a,  1. 

The  agreement  that  the  indorser 
should  not  be  liable  on  his  indorse- 
ment is  sometimes  treated  the  same 
as  an  agreement  that  the  indorsement 
should  be  without  recourse,  and,  in 
accord  with  the  general  rule,  it  is  held 
that  parol  evidence  is  incompetent  to 
show  that  an  unqualified  indorsement 
was  intended  by  the  parties  as  an  in- 
dorsement without  recourse. 

United  States.— Martin  v.  Cole 
(1881)  104  U.  S.  30,  26  L.  ed.  647. 

Connecticut  —  ScHiNB  v.  Johnson 
(reported  herewith)  ante,  744. 

Indiana.— -Odam  v.  Beard  (1822)  1 
Blackf.  191;  Wilson  v.  Black  (1843) 
6  Blackf.  509;  Campbell  v.  Bobbins 
(1868)  29  Ind.  271;  Lee  v.  Pile  (1871) 
37  Ind.  107. 

See  Blair  v.  Williams  (1844)  7 
Blackf.  132,  supra,  II.  a,  1. 

Minnesota.  —  Kern  v.  Von  Phul 
(1862)  7  Minn.  426,  Gil.  341,  82  Am. 
Dec.  105;  Lake  Harriet  State  Bank 


V.  Miller  (1917)  138  Minn.  481,  164 
N.  W.  989. 

Missouri. — Lewis  v.  Dunlap  (1880) 
72  Mo.  174. 

Ohio.— Farr  v.  Bicker  (1889)  46 
Ohio  St  265,  21  N.  £.  354. 

Texas. — Cresap  v.  Manor  (1885)  63 
Tex.  485;  Behrens  v.  Kirkgard  (1912) 
—  Tex.  Civ.  App.  — ,  143  S.  W.  698; 
Barger  v.  Brubaker  (1916)  —  Tex. 
Civ.  App.  — ,  187  S.  W.  1025. 

Washington. — Holt  Mfg.  Co.  v. 
Brotherton  (1916)  91  Wash.  354,  157 
Pac.  849. 

Wisconsin. — Charles  v.  Denis 
(1877)  42  Wis.  56,  24  Am.  Rep.  383; 
Eaton  V.  McMahon  (1877)  42  Wis. 
484. 

(3)  Miscelltineotis. 

Various  other  restrictive  agree- 
ments have  been  excluded.  It  cannot 
be  shown  that  the  indorser,  who  re- 
ceived Confederate  currency  upon 
transferring  the  indorsed  instrument, 
was  to  return  the  currency  and  re- 
ceive back  the  instrument  in  case  of 
its  dishonor,  thus  terminating  the 
transaction.  Woodward  v.  Foster 
(1868)  18  Gratt.  (Va.)  200.  It  cannot 
be  shown  that  the  liability  of  one  who 
regularly  indorses  a  note  was  to  be 
other  than  that  of  an  indorser.  Bor- 
up  V.  Nininger  (1861)  5  Minn.  523, 
Gil.  417.  In  a  case  in  which  a  note 
was  made  payable  to  the  assignees  of 
the  maker,  and  by  them  indorsed,  and 
the  note  delivered  to  pay  a  debt  of 
the  maker,  it  was  held  that  parol  tes- 
timony is  not  competent  to  show  an 
agreement  by  which  the  assignees 
were  to  be  held  other  than  as  in- 
dorsers.  Levering  v.  Washington 
(1859)  3  Minn.  323.  Gil.  227.  It  can- 
not be  shown  that  the  indorser  was 
not  to  be  held  liable  except  on  cer- 
tain conditions.  Tankersley  v.  Gra- 
ham (1845)  8  Ala.  247;  Ortmann  v. 
Canadian  Bank  (1878)  39  Mich.  518. 
The  indorser  cannot  show  a  parol 
agreement  that  the  indorsee  should 
exhaust  his  legal  remedies  against  the 
maker  and  acceptor  before  proceeding 
against  him  as  indorser.  Dunn  v. 
Welsh  (1814)  62  Ga.  241.  The  in- 
dorser  of  a  bond  cannot  show  that 
he  was  not  to  be  held  liable  until  it 
had  been  ascertained  by  a  suit  against 
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the  obligor  that  the  money  could  not 
be  collected  of  him.  Dupuy  v.  Gray 
(1824)  Minor  (Ala.)  357.  An  oral 
agreement  that  the  indorsee  should 
sue  at  the  first  court  occurring  after 
the  maturity  of  the  note  cannot  be 
shown.  Bartlett  v.  Lee  (1863)  33  Ga, 
491.  The  indorser  of  a  certificate  of 
deposit  payable  in  twelve  months, 
which  contained  a  provision  making 
it  payable  in  six  months  if  desired, 
cannot  show  an  agreement  with  his 
indorsee  that  the  certificate  was  to  be 
presented  at  the  expiration  of  the  six 
months,  and  thereby  relieve  himself 
from  liability  resulting  from  the  sub- 
sequent failure  of  the  bank  issuing 
the  certificate.  Citizens'  Bank  v. 
Jones  (1898)  121  CaL  30,  63  Pac.  354. 
An  indorser  of  a  note  payable  in  in- 
stalments cannot  show  a  parol  agree- 
ment that  he  was  to  be  kept  advised 
by  the  indorsee  in  regard  to  the  pay- 
ment of  the  instalments.  Hopkins  v* 
Merrill  (1907)  79  Conn.  626,  66  Atl. 
174.  A  parol  agreement  to  care  for 
and  preserve  property  mortgaged  to 
secure  the  note,  and  see  that  the  pro- 
ceeds thereof  were  applied  to  the 
payment  of  the  note,  cannot  be  shown. 
First  Nat.  Bank  v.  Powell  (1912)  — 
Tex.  Civ.  App.  — ,  149  S.  W.  1096. 

The  payee  of  four  notes  secured  by 
a  vendor's  lien,  who  has  sold  and  in- 
dorsed in  full  three  of  them,  cannot 
show  an  agreement  that  the  note  re- 
tained by  him  was  to  have  a  prefer- 
ence in  the  vendor's  lien.  Preston  v, 
Ellington  (1883)  74  Ala.  133. 

(h)  Agreements  enlarging  the  indorser's 

contract, 

(1)  Agreement  that  indorser  teas  muker, 
surety,  or  guarantor. 

Oral  agreements  enlarging  the  in- 
dorsee's contract  have  likewise  been 
excluded.  Thus  it  cannot  be  shown 
that  the  indorser  was  in  fact  a  maker. 
Smythe  v.  Scott  (1886)  106  Ind.  246, 
6  N.  E.  145;  Levering  v.  Washington 
(1859)  3  Minn.  323,  Gil.  227;  Coon 
V.  Pruden  (1878)  26  Minn.  105;  Rod- 
ney V.  Wilson  (1877)  67  Mo.  125,  29 
Am.  Rep.  499;  McKenzie  v.  Harris 
(1880)  2  Posey,  Unrep.  Cas.  (Tex.) 
180.  It  cannot  be  shown  that  he  was 
a  surety.    Foley  v.  Emerald  &  P.  Brew- 


ing Co.  (1898)  61  N.  J.  L.  428,  39  Atl. 
650. 

Nor  can  it  be  shown  that  the  in- 
dorser agreed  to  guarantee  the  note. 
Johnson  v.  Glover  (1887)  121  IIL  283, 
12  N.  E.  257;  Hately  v.  Pike  (1896) 
162  lU.  241,  53  Am.  St  Rep.  304,  44 
N.  E.  441;  George  E.  Lloyd  &  Co.  v. 
Matthews  (1906)  223  IIL  477,  7  L.R.A 
(N.S.)  376,  114  Am.  St.  Rep.  846,  79 
N.  E.  172;  First  Nat  Bank  v.  Heeb 
(1914)  188  IIL  App.  194;  Porter  v. 
Moles  (1911)  151  Iowa,  279, 131  N.  W. 
23;  Fuller  v.  McDonald  (1832)  8  Me. 
213,  23  Am.  Dec.  499;  Smith  t.  Frye 
(1837)  14  Me.  467;  Howe  t.  Merrill 
(1849)  5  Cush.  (Mass.)  80;  Schmitii 
V.  Hawkeye  Gold  Min.  Co.  (1896)  8 
S.  D.  544,  67  N.  W.  618.  An  absolute 
promise  that  if  a  prior  indorser  did 
not  pay  the  note  the  defendant  in- 
dorser would  cannot  be  shown.  High- 
tower  V.  Ivy  (1835)  «2  Port.  (Ala.)  308; 
Howser  v.  Newman  (1895)  65  M<». 
App.  367;  Smith  v.  Caro  (1881)  9  Or. 
278. 

(2)  Agreement  waiving  denumd  and  im- 

tice. 

The  agreement  enlarging  the  indors- 
er's  contract  most  frequently  before 
the  courts  has  been  one  waiving  de- 
mand and  notice.  By  some  courts 
such  an  agreement  is  held  to  vary  or 
contradict  the  contract  implied  from 
an  indorsement,  and  therefore  to  be 
inadmissible. 

California.  —  Goldman  t.  Davis 
(1863)   23  Cal.  266. 

Colorado.  —  Torbert  y.  Montague 
(1906)  88  Colo.  826,  87  Pac.  1145. 

Illinois.— Kimmel  v.  WeU  (1900)  95 

m.  App.  16.' 

Minnesota. — Farwell  r.  St.  Paul 
Trust  Co.  (1891)  45  Minn.  496,  22  Am. 
St.  Rep.  742,  48  N.  W.  326. 

Mississippi. — ^Baskerville  t.  Harris 
(1867)  41  Miss.  535. 

Missoari.— Rodney  v.  Wilson  (1877) 
67  Mo.  123,  29  Am.  Rep.  499;  Beeler 
V.  Frost  (1879)  70  Mo.  186. 

New  Hampshire. — Barry  v.  Morse 
(1824)  3  N.  H.  182. 

New  Jersey. — Foley  v.  Emerald  & 
P.  Brewing  Co.  (1898)  61  N.  J.  L.  428, 
39  Atl.  650. 

An  oral  waiver  of  demand  cannot 
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be  shown.    Bank  of  Albion  t.  Smith 
(1858)  27  Barb.  (N.  Y.)  489. 

Evidence  that  the  indorser  told  the 
indorsee  that  "he  need  not  sue  the 
maker,  as  he  was  poor,  that  he  ^.  .  . 
[the  indorser]  would  see  it  pai*d,"  is 
inadmissible.  Bowers  v.  Headen 
(1853)  4  Ind.  318.  But  see  Schmied 
V.  Frank  (1882)  86  Ind.  250,  infra.  An 
indorsee  cannot  show,  in  excuse  of  his 
failure  to  take  steps  to  charge  the 
indorser,  an  agreement  that  certain 
steps  should  be  taken  to  collect  of  the 
obligors.  Carlton  v.  Fellows  (1848) 
18  Ala.  437.  The  indorsee  cannot  show, 
in  excuse  of  negligence  in  making  de- 
mand on  the  maker,  an  agreement  that 
he  should  wait  on  the  maker  a  speci- 
fied time,  and  that  if  he  did  not  then 
pay  the  indorser  would.  Sommerville 
V.  Stephenson  (1831)  3  Stew.  (Ala.) 
271. 

There  are  other  cases,  however, 
which  do  not  dispute  the  general  rule 
— in  fact,  which  affirm  it — ^that  parol 
evidence  is  inadmissible  to  vary  the 
contract  implied  from  an  indorsement, 
but  which  admit  evidence  of  an  oral 
agreement  at  the  time  of  indorsement, 
to  waive  demand  and  notice.  Schmied 
V.  Frank  (Ind.)  supra;  Fuller  v.  Mc- 
Donald (1832)  8  Me.  213,  23  Am.  Dec. 
499;  Drinkwater  v.  Tebbetts  (1840) 
17  Me.  16;  Lane  v.  Steward  (1841)  20 
Me.  98;  Sanborn  v.  Southard  (1845) 
25  Me.  409,  43  Am.  Dec.  288 ;  Taunton 
Bank  v.  Richardson  (1827*)  6  Pick. 
(Mass.)  436. 

In  FuUerton  v.  Rundlett  (1847)  27 
Me.  31,  where  a  defendant  desiring  to 
obtain,  a  loan  of  money  proposed  to 
the  plaintifiF  to  obtain  a  note  signed 
by  a  certain  person,  and  to  become 
absolutely  bound  with  such  person  for 
the  repayment  of  the  amount  to  be 
loaned,  and  a  few  days  thereafter  ap- 
peared with  a  note  signed  by  the 
agreed  person  and  payable  to  the  de- 
fendant, and  indorsed  by  him  in  blank, 
evidence  of  these  facts  was  held  ad- 
missible, and  it  was  held  that  such 
evidence  showed  that  the  plaintiff  re- 
ceived'the  note  with  the  understand- 
ing that  the  defendant  was  jointly  lia- 
ble with  the  maker;  in  other  words, 
that  demand  on  the  maker  and  notice 
to  defendant  of  nonpajmient  were  not 


intended  to  form  a  condition  Upon 
which  alone  the  latter  should  become 
liable. 

Evidence  of  an  oral  agreement  on 
the  part  of  the  indorser  at  the  time  of 
making  the  indorsement  that,  if  the 
notes  were  not  paid  by  another  party 
to  it,  he  would  take  it  up  at  a  cer- 
tain time,  was  admitted  in  Boyd  v» 
Cleveland  (1827)  4  Pick.  (Mass.)  525, 
but  no  question  as  to  the  admissibility 
was  raised,  the  court  treating  this  as 
a  waiver  of  demand  and  notice. 

It  has  been  held,  in  case  of  an  in- 
dorsement of  a  note  after  maturity, 
that  the  indorsee  may  show  in  excuse 
of  a  failure  to  sue  the  maker,  a  state- 
ment by  the  indorser,  directing  the 
indorsee  not  to  sue  the  maker  until 
notified  by  the  indorser.  Schmied  v. 
Frank  (Ind.)  supra.  A  waiver  of  de- 
mand and  notice  made  at  the  time  of 
an  indorsement  of  a  demand  note  that 
had  been  given  over  five  years  may  be 
proved  by  parol.  Fuller  v.  McDonald 
(1832)  8  Me.  213,  23  Am.  Dec.  499. 

In  other  of  these  cases  the  indorse- 
ment was  before  maturity.  Drink- 
water  V.  Tebbetts  (1840)  17  Me.  16; 
Lane  v.  Steward  (1841)  20  Me.  98. 

The  fact  that  the  waiver  of  notice 
is  in  writing  does  not  preclude  evi- 
dence of  an  oral  waiver  of  demand. 
Drinkwater  v.  Tebbetts  and  Lane  v. 
Steward  (Me.)  supra.  See  Porter  v. 
Kembajl  (1868)  53  Barb.  (N.  Y.)  467, 
infra,  VIII.  In  Drinkwater  v.  Teb- 
betts (Me.)  supra,  an  action  against 
an  indorser  who  had  indorsed  the  note, 
"holden  without  notice,"  followed  by 
his  signature,  it  was  held  that  parol 
proof  of  an  agreement  to  waive  de- 
mand was  admissible.  The  court 
states  the  rule  broadly  that  the  con- 
ditions implied  from  an  indorsement 
in  blank  may  be  waived  or  modified, 
of  which  parol  proof  is  legally  admis- 
sible. With  reference  to  the  argument 
that,  the  indorser  having  reduced  to 
writing  his  waiver  of  notice,  parol 
proof  is  not  competent  to  show  a 
waiver  of  a  demand,  the  court  says 
that  if  a  waiver  of  both  the  demand 
and  notice  may  be  proved  by  parol, 
there  is  no  good  reason  why  that  kind 
of  proof  should  be  excluded  to  show  a 
waiver  of  one  condition,  where  a  waiv- 
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er  of  the  other  is  made  a  part  of  the 
indorsement  itself. 

These  cases,  as  above  stated,  allow 
proof  of  such  an  agreement  on  the 
theory  that  this  is  not  modifying  the 
contract  implied  from  the  indorse- 
ment. It  cannot  be  said  that  the  courts 
have  been  very  successful  in  their 
struggles  to  harmonize  this  theory 
with  the  parol  evidence  rule.  Such 
a  waiver  does  not,  according  to  the 
court  in  Fuller  v.  McDonald  (Me.)  su- 
pra, change  the  character  of  the  con- 
tract or  convert  it  into  one  of  a  dif- 
ferent species,  but  "only  relinquishes 
a  condition  to  which  the  party  would 
otherwise  have  been  entitled."  Such 
a  defense  doe&  not  attempt  to  change 
the  contract,  according  to  Taunton 
Bank  v.  Richardson  (Mass.)  supra; 
but  shows  "that  a  condition  beneficial 
for  the  defendants  had  been  waived 
by  them ;  that  they  had  agreed  to  dis- 
pense with  notice,  not  that,  by  the 
contract  itself,  notice  would  not  be 
necessary." 

It  is  not  within  the  scope  of  this 
discussion  to  consider  what  amounts 
to  a  waiver,  but  it  is  interesting  to 
note  that  it  has  been  held  that  a  prom- 
ise to  pay  if  not  paid  by  other  parties 
when  due,  made  by  an  indorser  at 
the  time  of  indorsing,  may  be  regard- 
ed as  a  waiver  of  a  demand  upon  the 
maker.  Fuller  v.  M'Donald  and  Lane 
V.  Steward  (Me.)  supra;  Sanborn  v. 
Southard  (1845)  25  Me.  409,  43  Am. 
Dec.  288. 

There  are  other  cases  which  hold 
evidence  of  an  agreement  waiving  de- 
mand and  notice  to  be  admissible  on 
the  theory  discussed  in  subdivision  II. 
2,  infra,  although  they  may  not  go  to 
the  extent  of  holding  evidence  of  any 
agreement  admissible.  As  to  these 
cases,  see  this  subdivision,  infra. 

An  agreement  subsequent  to  the  in- 
dorsement must  be  distinguished  from 
prior  and  contemporaneous  agree- 
ments. Subsequent  agreements  are 
not  within  the  scope  of  the  parol  evi- 
dence rule,  hence  not  within  the  scope 
of  this  discussion.  It  is  impossible  to 
tell  from  the  report  of  Kaiser  v.  Nial 
(1881)  9  Mo.  App.  590,  when  the  waiv- 
er involved  in  ^at  case  took  place; 
it  is  there  stated  that  an  indorser  of  a 


promissory  note  may  waive  demand 
and  notice  of  protest,  and  that  this 
waiver  may  be  proved  by  parol. 

4.  Umitatiofts, 

Certain  exceptions  or  limitations 
have  been  ingrafted  upon  the  rule 
denying  the  admissibility  of  parol  evi- 
dence to  vary  or  explain  the  contract 
implied  from  an  indorsement,  by 
courts  which  adhere  generally  there- 
to. One  exception  is  that  it  may  be 
shown  that  the  indorsement  was  to 
an  agent.  Avery  &  Sons  v.  Miller 
(1888)  86  Ala.  495,  6  So.  38;  Dale  v. 
Gear  (1871)  38  Conn.  15,  9  Am.  Rep. 
353;  First  Nat.  Bank  v.  National  Ma- 
rine Bank  (1873)  20  Mirni.  63,  Gil.  49. 
As  expressed  in  one  case,  the  agent 
takes  no  title  or  warranty  from  the 
indorser,  but  holds  as  agent.  Dale  v. 
Gear  (Conn.)  supra.  Thus,  it  has 
been  held  competent  for  an  indorser 
to  show  that  the  note  indorsed  by 
him  was  delivered  to  an  agent  of  the 
plaintiff  for  the  purpose  of  having  it 
discounted  at  a  bank,  and  not  for  the 
purpose  of  transferring  title  to  the 
plaintiff.  The  person  thus  intrusted 
with  the  note  was  held  to  be  the  agent 
of  the  indorser  for  the  purpose  of  pro- 
curing its  discount.  Avery  &  Sons  v. 
Miller  (Ala.)  supra. 

A  second  exception  is  stated  to  be 
that  parol  evidence  is  competent  to 
show  that  the  note  was  indorsed  to 
the  holder  for  some  special  purpose 
and  is  holden  by  him  in  trust,  as  where 
it  is  indorsed  and  delivered  for  col- 
lection merely.  Dale  v.  Gear  (Conn.) 
and  First  Nat.  Bank  v.  National  Ma- 
rine Bank  (Minn.)  supra. 

Other  exceptions  similar  to  the  two 
preceding  are  discussed  in  subdivision 
V.  infra. 

A  third  exception  exists  in  that  the 
relation  of  principal  and  surety  may 
be  shown,  and  that  the  indorsement 
was  made  at  the  request  and  for  the 
accommodation  of  the  immediate  in- 
dorsee; for  the  equity  of  the  relation 
forbids  the  enforcement  of  the  con- 
tract. Dale  V.  Gear  (Conn.)  and  First 
Nat.  Bank  v.  National  Marine  Bank 
(Minn.)  supra. 

A  fourth  exception  exists  in  that  it 
may  be  shown  that  there  was  an  equity 
arising  from  an  antecedent  transac- 
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tion,  including  an  agreement  that  the 
note  should  be  taken  in  sole  reliance 
on  the  responsibility  of  the  maker,  and 
that  it  was  indorsed  in  order  to  trans- 
fer the  title  in  pursuance  of  such 
agreement,  and  that  the  attempt  to 
enforce  it  is  a  fraud.  Ibid.  The 
fourth  exception  which  was  announced 
by  the  Connecticut  court  in  Dale  v. 
Gear  has  been  the  subject  of  some 
judicial  comment.  The  Connecticut 
court  in  Dale  v.  Gear  (Conn.)  supra, 
holds  that  the  previous  case  of  JDowner 
y.  Chesebrough  (1869)  36  Conn.  89,  4 
Am.  Rep.  29,  comes  within  this^excep- 
tion.  In  the  Downer  Case  it  appeared 
that  the  indorsee  had  agreed  with  the 
indorser  prior  to  the  execution  of  the 
note  in -question  that,  if  the  indorser 
would  sell  certain  property  to  the 
makers  .of  the  note  and  would  take 
the  note  in  payment  thereof,  the  in- 
dorsees would  accept  said  note  in  pay- 
ment of  a  claim  due  them;  and  that, 
relying  upon  said  agreement,  the  in- 
dorser did  sell  the  property,  and  took 
in  payment  the  note,  and  then  re- 
quested the  indorser  to  indorse  the 
same  to  enable  the  indorsee  to  collect 
the  note  when  due,  and  stated  that  the 
indorsement  was  only  for  collection. 
Upon  a  second  appeal  of  the  case  in 
Dale  V.  Gear  (1871)  39  Conn.  89,  a 
plea  by  the  indorser  to  the  effect  that 
there  was  an  agreement  between  him 
and  the  indorsee  that  if  the  indorser, 
who  was  an  agent,  would  sell  a  cer- 
tain machine  to  a  certain  man  and 
take  his  note  for  it,  the  indorsee  would 
purchase  the  note  at  an  agreed  dis- 
count on  the  credit  of  the  maker  alone, 
and  that  the  sale  was  made  and  the 
note  taken  pursuant  to  the  agreement, 
but  that  in  transferring  the  same  to 
the  indorsee  the  latter  persuaded  the 
indorser  to  indorse  the  same  in  blank, 
omitting  the  words,  "without  re- 
course/' but  promised  not  to  hold  him 
on  the  indorsement,  the  court  stating 
that  these  facts  bring  the  case  within 
the  exception  to  the  rule  excluding 
parol  evidence  to  vary  an  indorsement. 
Apparently  the  court  in  Dickinson  v. 
Burke  (1898)  8  N.  D.  118,  77  N.  W. 
279,  bases  the  admissibilily  of  parol 
evidence  upon  this  exception.  In  this 
case  an  agent  of  a  grain  buyer  to  ob- 


tain a  car  of  grain  agreed  with  the 
vendor  to  take  the  check  of  the  prin- 
cipal as  his  (the  agent's)  own  prop- 
erty, and  assume  the  entire  respon- 
sibility of  its  collection  and  give  the 
vendor  his  own  personal  check,  in  lieu 
thereof  releasing  him  from  all  liabil- 
ity thereon.  In  pursuance  of  this 
agreement  the  grain  was  shipped,  the 
vendor  receiving  the  purchaser's 
check,  which  he  indorsed  to  the  agent 
in  pursuance  of  the  original  agree- 
ment. In  an  action  by  the  agent  on 
the  indorsement,  parol  evidence  was 
held  admissible  to  show  the  agree- 
ment. 

But  situations  very  similar  to  that 
in  which  the  Connecticut  court  ap- 
plied the  exception  have  arisen  where 
its  application  has  been  denied  and 
the  parol  evidence  held  inadmissible. 
In  First  Nat.  Bank  v.  National  Marine 
Bank  (Minn.)  supra,  there  was  held 
to  be  no  equi^  calling  for  the  applica- 
tion of  this  fourth  exception,  where 
a  draft  was  sold  and  indorsed  by  the 
holder,  between  whom  and  the  in- 
dorsee there  was  a  previous  written 
agreement  relating  to  the  sale  of 
drafts,  in  which  the  indorsee  agreed 
that  the  indorser  should  not  be  held 
responsible  as  indorser  on  any  draft 
that  might  thereafter  be  purchased. 
The  court  states  that  the  only  connec- 
tion or  relation  of  the  written  con- 
tract with  the  sale  and  indorsement  of 
the  draft  in  question  existed  by  virtue 
of  a  parol  agreement,  at  the  time  of 
the  indorsement  of  the  bill,  that  the 
sale  should  come  under  the  written 
agreement;  and  that  the  only  effect 
of  the  parol  agreement  was  to  make 
the  written  contract  referred  to,  evi- 
dence of  the  terms  and  conditions  of 
the  parol  sale  of  the  bill  in  suit,  and 
that  there  was,  therefore,*  no  connec- 
tion between  the  antecedent  transac- 
tion, witnessed  by  the  written  con- 
tract, and  the  one  under  considera- 
tion, out  of  which  any  equity  could 
arise  affecting  the  subject-matter  of 
the  action.  In  Knoblauch  v.  Foglesong 
(1888)  38  Minn.  352,  37  N.  W.  586, 
the  court  refused  to  admit  parol  evi- 
dence to  show  that,  in  the  negotiation 
leading  up  to  the  making  of  the  note 
between   the   maker   and   the   payee. 
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some  dispute  arose  in  which  the  payee 
objected  to  taking  the  note,  where- 
upon the  indorsee  agreed  that  if  the 
payee  would  take  the  note,  he,  the  in- 
dorsee, would  purchase  it,  and  look 
to  the  security  to  be  given  for  his 
pay.  No  facts  calling  for  the  applica- 
tion of  this  rule  appear  in  the  sale  of 
a  note  secured  by  a  mortgage,  in  which 
the  purchaser  agreed  to  take  the  note 
alone  on  the  security  of  the  mortgage, 
and  expressed  a  promise  that  the  in- 
dorsement of  the  payee  should  be  for 
the  purpose  only  of  transferring  title. 
Giltner  v.  Quirk  (1915)  131  Minn.  472, 
155  N.  W.  760.  It  appeared  that  the 
note  was  given  in  certain  real  estate 
transactions  in  which  the  plaintifiF 
and  defendant  were  interested,  but  the 
court  states  that  there  were  no  ante- 
cedent relations  between  the  plaintiff 
and  defendant  relative  to  this  note 
out  of  which  an  equity  arose.  The 
court  in  Wizig  v.  Beisert  (1909)  — 
Tex.  Civ.  App.  — ,  120  S.  W.  954,  ap- 
plied the  general  rule  that  such 
evidence  is  inadmissible,  although  the 
indorser  there  pleaded  that  the  notes 
in  question  were  given  for  the  pur- 
chase price  of  land,  with  the  under- 
standing that  the  indorsee  (the  plain- 
tiff) would  accept  the  notes,  and  that 
but  for  said  agreement  the  indorser 
would  not  have  conveyed  the  land. 

And  see  the  decision  in  Clark  v. 
Sallaska  (reported  herewith)  ante, 
746,  for  a  limitation  upon  the  general 
rule. 

And  see  other  general  limitations 
discussed  in  II.  a,  1,  relating  to  in- 
dorsements in  full,  before  maturity. 

h.  Minority  rule. 

1,  In  general. 

In  a  few.  jurisdictions  parol  evi- 
dence is  held  admissible  as  between 
the  immediate  parties,  to  show  the  ac- 
tual contract  assumed  by  the  regular 
indorser  of  a  bill  or  note  upon  trans- 
ferring the  same  with  the  intent  to 
pass  the  property  therein  to  the  in- 
dorsee, without  reference  to  the  in- 
dorsement being  in  full  or  in  blank. 

Maine.— Patten  v.  Pearson  (1867) 
55  Me.  89;  Patten  v.  Pearson  (1869) 
57  Me.  428;  Roads  v.  Webb  (1898)  91 


Me.  406,  64  Am.  St.  Rep.  246,  40  Atl. 
128. 

Nebraska. — Whitney  v.  Spearman 
(1897)  50  Neb.  617,  70  N.  W.  240; 
Jaster  v.  Currie  (1903)  69  Neb.  4,  94 
N.  W.  995,  reversed  on  other  grolinds 
in  (1905)  198  U.  S.  144,  49  L.  ed.  988, 
25  Sup.  Ct.  Rep.  614. 

New  York.— Bruce  v.  Wright  (1874) 
5  Thomp.  &  C.  81,  3  Hun,  548  (the  in- 
dorsement in  this  case  took  place 
some  time  after  the  transfer,  which 
was  without  indorsement.) 

See  Bank  of  Albion  v.  Smith  (1858) 
27  Barb.  489,  supra,  II.  a,  1. 

Pennsylvania. — Patterson  v.  Todd 
(1852)  18  Pa.  426,  57  Am.  Dec.  622; 
Ross  v.  Espy  (1870)  66  Pa.  481,  5  Am. 
Rep.  394;  Breneman  v.  Fumis8.(1879) 
90  Pa.  186,  35  Am.  Rep.  651. 

Vermont. — ^Brewer  v.  Woodward 
(1882)  54  Vt.  581,  41  Am.  Rep.  857. 

See  Barclay  v.  Weaver  (1852)  19  Pa. 
396,  57  Am.  Dec.  661,  infra. 

In  some  cases  parol  evidence  is  held 
competent  as  between  the  parties  to 
show  the  actual  agreement  in  case  of 
an  indorsement  in  blank. 

Iowa. — Harrison  v.  McKim  (1865) 
18  Iowa,  485;  James  v.  Smith  (1870) 
30  Iowa,  55;  Truman  v.  Bishop  (1891) 
83  Iowa,  697,  50  N.  W.  278;  First  Nat. 
Bank  v.  Crabtree  (1892)  86  Iowa,  731, 
52  N.  W.  559.  And  see  Friend  v.  Beebe 
(1851). 3  G.  Greene,  279,  infra,  a  deci- 
sion that  is  questioned  in  Harrison  v. 
McKim,  supra.  The  rule  of  the  fore- 
going Iowa  cases  seems  to  be  over- 
i-uled  by  Porter  v.  Moles  (1911)  151 
Iowa,  279,  131  N.  W.  23,  decided  under 
the  Negotiable  Instruments  Act,  where 
the  court  was  apparently  dealing  with 
a  regular  indorser. 

Nebraska. — Holmes  v.  First  Nat. 
Bank  (1893)  38  Neb.  326,  41  Am.  St 
Rep.  733,  56  N.  W.  1011;  True  v.  Bul- 
lard  (1895)  45  Neb.  409,  63  N.  W. 
824.  See  Corbett  v.  Fetzer  (1896)  47 
Neb.  269,  66  N.  W.  417,  infra,  IV.  a. 
In  Nebraska,  the  rule,  at  least  the 
statement  thereof,  has  not  always  been 
limited  to  blank  indorsements.  See 
Nebraska  cases  cited  supra. 

New  Jersey. — Johnson  v.  Martinus 
(1827)  9  N.  J.  L.  144, 17  Am.  Dec.  464. 
But  see  comment  infra. 

North     Carolina.  —  Mendenhall    v. 
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Davis  <1876)  72  N.  C.  150;  Iredell 
Ck>unty  v.  Wasson  (1880)  82  N.  C.  308; 
Coffin  V.  Smith  (1901)  128  N.  C.  252,  38 
S.  E.  864;  Sykes  v.  EV£E(BTT  (reported 
herewith)  ante,  751. 

Ohio.— Hays  v.  May  (1832)  Wright, 
80;  Mann  v.  Lindsay  (1844)  1  Ohio 
Dec.  Reprint,  79.  These  cases  are 
overruled  by  Farr  v.  Ricker  (1889)  46 
Ohio  St  265,  21  N.  E.  354,  see  com- 
ment supra,  II.  a,  1. 

Peniusylvaiiia.— Hill  v.  Ely  (1819)  5 
Serg.  &  R.  363,  9  Am.  Dec.  376 ;  Girard 
Bank  V.  Comly  (1840)  2  Miles,  405; 
see  Pennsylvania  cases  cited,  supra. 

Evidence  that  the  indorsee  of  a  bill 
of  exchange  orally  agreed  not  to  hold 
the  indorser  liable  was  admitted  in 
Pike  V.  Street  (1828)  1  Moody  &  M. 
(Eng.)  226.  The  English  cases  gen- 
erally, however,  favor  the  opposite 
view  that  such  evidence  is  not  admis- 
sible. 

In  Carver  v.  Caldwell  (1919)  —  Tex. 
Civ.  App.  — ,  208  S.  W.  555,  the  court, 
in  admitting  parol  evidence  to  vary 
or  explain  what  is  apparently  a  regu- 
lar indorsement,  contrary  to  a  number 
of  other  decisions  in  this  state  (see 
supra,  II.  a,  1)  relies  upon  a  case  deal- 
ing with  an  irregular  indorsement. 

The  opinion  expressed  in  Downer  v. 
Ghesebrough  (1869)  36  Conn.  39,  4 
Am.  Rep.  29,  in  accord  with  this 
theory,  has  been  since  explained  away 
by  the  court  which  rendered  it.  Dale 
V.  Gear  (1871)  38  Conn.  15,  9  Am.  Rep. 
353,  see  supra,  II.  a,  4. 

See  also  Dickinson  v.  Burke  (1898) 
8  N.  D.  118,  77  N.  W.  279,  supra,  II. 
a,  4,  Sloan  v.  Gibbes  (1899)  56  S.  C. 
480,  76  Am.  St.  Rep.  559,  35  S.  E.  408, 
and  Rugely  v.  Davidson,  supra,  II.  a, 
1;  Dick  V.  Martin  (1846)  7  Humph. 
(Tenn.)  263,  and  Taylor  v.  French 
(1879)  2  Lea  (Tenn.)  257,  34  Am.  Rep. 
609,  infra;  Hudson  v.  Wolcott  (1884) 
39  Ohio  St.  618,  infra,  V.  a. 

This  rule  which  was  •adopted  in 
Johnson  v.  Martinus  (1827)  9  N.  J. 
L.  144, 17  Am.  Dec.  464,  has  been  since 
disanproved  in  New  Jersey.  Chaddoclc 
V.  Vanness  (1871)  35  N.  J.  L.  517,  10 
Am.  Rep.  256;  Johnson  v.  Ramsey 
(1881)  43  N.  J.  L.  279,  39  Am.  Rep. 
580.  The  court  in  Johnson  v.  Ramsey 
(N.  J.)  supra,  after  referring  to  the 


disapproval  of  the  Martinus  Case,  by 
the  court  of  errors  in  Chaddock  v. 
Vanness,  states  that  the  Martinus  Case 
is  not  to  be  regarded  as  an  absolute 
authority.  'Tntrinsically  considered, 
it  is  difficult  to  see  how  it  can  sustain 
itself.  It  is  founded  on  the  broad  doc- 
trine that  the  usual  blank  indorsement 
on  a  note  is  inconclusive  with  respect 
1o  the  terms  of  the  contract  between 
indorser  and  indorsee,  and  that  that 
contract  is  subject  to  all  the  uncer- 
tainties that  attend  the  admissibility 
of  oral  testimony My  conclu- 
sion on  this  point,  therefore,  is  that  it 
is  a  general  rule  of  law  that  a  blank 
indorsement,  as  between  an  indorser 
and  his  immediate  indorsee,  creates  a 
definite  contract  in  writing  as  to  such 
parties,  which  cannot  be  modified  by 
a  contemporaneous  oral  agreement" 

In  Butler  v.  Suddeth  (1828)  6  T.  B.- 
Mon.  (Ky.)  542,  what  is  spoken  of  by 
the  court  as  an  assignment  was  appar- 
ently an  indorsement.  The  court  held 
that  in  the  assignment  of  a  note  in  the 
usual  form  there  is  an  implied  under- 
taking on  the  part  of  the  assignor  that 
he  will  make  the  note  good,  or  rather 
restore  the  consideration  which  he  has 
received,  but  that  this  presumption, 
like  all  others,  is  subject  to  be  rebut- 
ted or  destroyed  by  proper  proof,  and 
if  the  assignment  is  in  usual  form,  the 
assignor  may  nevertheless  destroy  the 
presumption  by  proving  that  at  the 
time  he  made  the  assignment  it  was 
agreed  that  there  should  be  no  re- 
course upon  him,  and  that  he  should 
not  be  liable.  Accordingly  the  payee 
of  a  note,  who  had  sold  and  passed 
the  note  by  delivery  only,  to  one  who 
likewise  passed  it  by  delivery  only  to 
the  plaintiff,  telling  the  plaintiff  that 
the  payee  would  assign  it  to  him,  and 
accordingly  the  payee  did  assign  it, 
was  held  entitled  to  show  that  the 
payee  was  not  to  be  held  liable.  But 
see  Lyons  Lumber  Co.  v.  Stewart 
(1912)  147  Ky.  653,  145  S.  W.  376,  in- 
fra, VI. 

The  supreme  court  of  Vermont  ex- 
presses an  opinion  in  accord  with  this 
view  in  the  early  case  of  Rhodes  v. 
Risley  (1791)  1  D.  Chip.  (Vt.)  52,  1 
Am.  Dec.  696  (see  infra,  V.  2),  and 
also  in  the  case  of  Miner  v.  Robinson 
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<1824)  1  D.  Chip.  (Vt.)  892,  12  Am. 
Dec.  694.  In  Sandford  v.  Norton 
<1842)  14  Vt  228,  parol  evidence  was 
held  admissible  to  show  the  nature  of 
the  contract  assumed  by  a  party  other 
than  the  payee,  who  had  indorsed  the 
note.  The  note  involved  in  this  case 
was  payable  to  bearer,  and  upon  a  sec- 
ond appeal,  reported  in  (1845)  17  Vt. 
285,  it  is  stated  that  the  parol  evidence 
showed  that  the  note  was  transferred 
by  the  payee  without  indorsement  to 
the  defendant,  and  by  the  defendant 
indorsed  and  transferred.  The  opin- 
ion on  the  second  appeal  is  not  alto- 
j^ether  clear  upon  the  admissibility  of 
parol  evidence.  Parol  evidence  was 
held  admissible  to  show  the  contract 
of  one  who  indorsed  the  note  after  the 
indorsement  of  the  payee,  in  Sylvester 
V.  Downer  (1848)  20  Vt.  366,  49  Am. 
Dec.  786,  but  the  relation  that  the  de- 
fendant sustained  to  the  note  is  not 
clear. 

In  Howell  v.  McCarty  (1916)  77  W. 
Va.  696,  88  S.  E.  181,  a  case  dealing 
with  an  indorsement  for  collection, 
the  court  uses  language  which  indi- 
cates an  opinion  that  parol  evidence 
is  admissible  as  between  the  parties, 
even  in  case  of  an  indorser  generally. 
The  court  states:  "Nor  does  the  ad- 
mission of  such  testimony  contradict 
or  vary  the  terms  and  conditions  of  a 
written  contract,  as  sometimes  sup- 
posed; for  an  indorsement  does  not 
constitute  a  contract  in  writing,  but 
rests  only  on  a  legal  implication  or 
prima  facie  presumption,  rebuttable 
by  proof  tending  to  show  the  actual 
purpose  of  the  indorsement,  save,  of 
course  and  always,  when  the  rights  of 
innocent  purchasers  are  involved." 

In  the  American  Emigrant  Co.  v. 
Clark  (1878)  47  Iowa,  671,  the  court 
refused  to  admit  parol  evidence  in  an 
action  against  the  drawer  of  a  check, 
to  show  that  he  was  not  to  be  held 
liable  on  the  check,  and  the  court,  re- 
ferring to  Harrison  v.  McKim  (1865) 
18  Iowa,  485,  supra,  states  that  the 
better  reason  for  the  rule  laid  down  in 
that  case  is  that  because  of  fraud 
the  writing  was  vitiated,  and  the  door 
open  for  proof  as  to  what  the  real  con- 
tract was.  The  Iowa  cases,  however, 
prior  to  Porter  v.  Moles    (1911)    151 


Iowa,  279,  131  N.  W.  23,  supra,  held 
parol  evidence  admissible  in  case  of 
an  indorsement  in  blank. 

Parol  evidence  was  admitted  in 
Taylor  v.  Scholfield  (1822)  2  Cranch, 
C.  C.  316,  Fed.  Cas.  No.  13,804,  to  show 
that  one  who  indorsed  a  note  after  its 
dishonor  did  so  upon  the  agreement 
that  he  was  not  to  be  liable  unless  the 
maker  should  prove  to  be  insolvent, 
but  whether  the  indorser  was  the 
payee  or  a  stranger  to  the  note  does 
not  appear;  apparently,  however,  he 
was  a  stranger. 

The  rule  admitting  parol  evidence 
applies  not  only  as  between  the  par- 
ties, but  as  against  a  holder  with  no- 
tice. Bailey  v.  Stoneman  (1884)  41 
Ohio  St.  148,  overruled  in  Farr  v.  Rick- 
er  (1889)  46  OUo  St.  266,  21  N.  E.  354, 
see  comment  supra,  II.  a,  1.  The 
plaintiff  in  Stapler  v.  Bums  (1871)  43 
Ga.  382,  supra,  was  a  holder  with  no- 
tice. It  has  been  held  admissible  as  » 
against  an  assignee  under  a  general 
assignment  of  the  indorsee.  Sykbs  v. 
Everett  (reported  herewith)^  ante, 
751. 

In  Iowa,  a  distinction  was  made  be- 
tween indorsements  in  blank  and  in- 
dorsements in  full  as  to  the  admissi- 
bility of  parol  evidence.  An  indorse- 
ment originally  in  blank  cannot  be 
changed  to  one  in  full  so  as  to  deprive 
the  indorser  of  the  benefit  of  parol 
evidence.  Iowa  Valley  State  Bank  v. 
Sigstad  (1896)  96  Iowa,  491»  65  N.  W. 
407.  The  same  rule  was  applied  under 
the"  Georgia  Code.    See  infra. 

Some  cases  involving  evidence  of  an 
oral  agreement  to  waive  demand  and 
notice,  while  favoring  the  minority 
rule,  go  only  to  the  extent  of  holding 
that  parol  evidence  is  admissible  to 
show  such  a  waiver  of  demand  and  no- 
tice. Wright  V.  Latham  (1819)  7  N. 
C.  (3  Murph.)  298;  Dye  v.  Scott 
(1878)  35  Ohio  St.  194,  35  Am.  Rep. 
604.  See  comment  on  Ohio  cases  su- 
pra, il.  a,  1;  Barclay  v.  Weaver  (1852) 
19  Pa.  396,  57  Am.  Dec.  661;  Mar- 
quardt's  Estate  (1916)  251  Pa.  73,  95 
Atl.  917;  Kimbroe  v.  Lamb  (1842)  3 
Humph.  (Tenn.)  17;  Dick  v.  Martin 
(1846)  7  Humph.  (Tenn.)  263.  Ac- 
cordingly, in  Kimbroe  v.  Lamb  (1842) 
3  Humph.  (Tenn.)  17,  the  indorsee 
was  held  entitled  to  fill  up  the.  indorse- 
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ment  with  a  waiver  of  demand  and  no- 
tica  There  is  some  language  used  by 
the  court  in  Dick  v.  Martin  (Tenn.) 
supra,  that  indicates  an  opinion  that 
parol  evidence  is  admissible,  general- 
ly, to  vary  or  explain  the  contract  im- 
plied from  an  indorsement,  the  court 
stating  that  the  indorser's  right  to 
have  a  demand  made  and  notice  given 
of  the  dishonor  of  a  note  is  an  impli- 
cation of  law  arising  out  of  the  cus- 
tom of  merchants,  .and,  being  not  an 
express  but  an  implied  stipulation,  pa- 
rol proof  ma^  be  heard  that  the  defend- 
ant had  waived  this  right  and  bound 
himself  to  pay  without  demand  and 
notice.  In  the  subsequent  case  of 
Taylor  v.  French  (1879)  2  Lea 
*  (Tenn.)  257,  31  Am.  Rep.  609,  the 
court  states  that  it  had  uniformly  held 
that  parol  evidence  is  admissible  be- 
tween the  immediate  parties  to  show 
the  real  contract  of  the  indorser,  even 
in  the  case  of  regular  indorsements, 
and  Kimbroe  v.  Lamb  and  Dick  v. 
Martin  are  cited  as  authority. 

Parol  evidence  was  held  admissible 
in  Friend  v.  Beebe  (1851)  3  G.  Greene 
(Iowa)  279,  to  show  an  agreement  that 
the  indorsee  should  delay  suit  against 
the  maker,  in  case  of  an  indorsement 
in  full.  The  correctness  of  this  deci- 
sion is  questioned  in  Harrison  v.  Mc- 
Kim  (1865)   18  Iowa,  485. 

The  indorser  in  blank  of  a  note  con- 
taining a  provision  that  the  makers, 
drawers,  indorsers,  and  guarantors 
waive  presentment  for  pajrment,  no- 
tice of  nonpayment,  protest  and  no- 
tice of  protest,  and  due  diligence  in 
bringing  suit  against  any  party  there- 
to, is  not,  under  the  Iowa  rule,  entitled 
to  show  that  he  was  not  to  be  held  li- 
able on  his  indorsement,  even  as 
against  his  indorsee  or  a  holder  with 
notice  of  the  agreement.  Iowa  Valley 
State  Bank  v.  Sigstad  (Iowa)  supra; 
Farmers  Sav.  Bank  v.  Wilka  (1897) 
102  Iowa,  315,  71  N.  W.  200.  Under 
the  Iowa  rule  it  hai^  been  held  that  pa- 
rol evidence  is  not  admissible  to  show 
that  no  contract  existed  by  virtue  of 
the  indorsement,  that  it  was  made  aft- 
er that  of  the  payee,  and  merely  to 
identify  the  payee.  Geneser  v.  Wiss- 
ner  (1886)  69  Iowa,  119,  28  N.  W.  471. 

The  Georgia  statute  prescribes  the 


rule  that  such  evidence  is  admissible 
in  case  of  blank  indorsements^  as  be- 
tween the  parties  or  those  with  notice. 
Stapler  v.  Burns  (1871)  43  Ga.  382; 
Lynch  v.  Goldsmith  (1879)  64  Ga.  42; 
Galceran  v.  Noble  (1881)  66  Ga.  367; 
Bryan  v.  Windsor  (1896)  99  Ga.  176, 
25  S.  E.  268;  Cowart  Co.  v.  Sheffield 
(1916)  18  Ga.  App.  512,  89  S.  E.  1101, 
overruling  Matthews  v.  Richards 
(1913)  13  Ga.  App.  412,  79  S.  E.  227, 
decided  without  referring  to  the  stat- 
ute. Accordingly,  if  the  indorsement 
was  originally  in  blank,  parol  evidence 
is  admissible.  The  rule  that  an  in- 
dorsement in  blank  is  authority  for  till- 
ing, it  up  with  the  usual  words  ap- 
propriate to  an  indorsement  in  full 
does  not  operate  so  as  to  prevent  the 
introduction  of  parol  evidence  in  case 
of  an  indorsement  originally  blank. 
Meador  v.  Dollar  Sav.  Bank  (1816)  56 
Ga.  605;  Galceran  v.  Noble  (1881)  6& 
Ga.  367;  Bryan  v.  Windsor  (1896)  99- 
Ga.  176,  25  S.  E.  268.  The  plea  in  some 
of  the  foregoing  cases  was  that  the 
indorser  was  an  accommodation  party, 
but  the  parol  evidence  was  adnfitted 
notwithstanding.  Stapler  v.  Burns 
(Ga.)  supra. 

2.  Theory, 

A  blank  indorsement  is,  according  to 
these  cases,  only  prima  facie  evidence 
of  the  contract  which  the  law  implies 
therefrom ;  as  between  the  parties,  the 
actual  contract  may  be  shown. 
Holmes  v.  First  Nat.  Bank  (1893)  38 
Neb.  326,  41  Am.  St.  Rep.  733,  56  N. 
W.  1011;  Johnson  v.  Martinus  (1827) 
9  N.  J.  L.  144,  17  Am.  Dec.  464;  Dye 
V.  Scott  (1878)  35  Ohio  St.  194,  35  Am. 
Rep.  604;  Bailey  v.  Stoneman  (1884) 
41  Ohio  St.  148;  Rhodes  v.  Risley 
(1791)  1  D.  Chip.  (Vt.)  52,  1  Am.  Dec. 
696;  Miner  v.  Robinson  (1824)  1  D. 
Chip.  (Vt.)  392,  12  Am.  Dec.  694. 

See  Howell  v.  McCarty  (1916)  77 
W.  Va.  695,  88  S.  E.  181,  supra,  IL 
b,  1. 

The  Ohio  cases  are  overruled  by 
Farr  v.  Ricker  (1889)  46  Ohio  St.  265, 
21  N.  E.  354,  see  comment  supra,  III 
a,  1. 

The  indorsement  is  not.  according 
to  some  cases,  a  written  contract  so 
as  to  prevent  oral  proof  that  its  terms 
differ  from  the  ordinary  contract,  of 
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indorsement.       Barclay     v.     Weaver 
(1852)  19  Pa.  896,  57  Am.  Dec.  661. 
There  is  no  written  contract  to  be  al- 
tered according  to  Mendenhall  v.  Da- 
vis (1875)  72  N.  C.  150.    The  supreme 
court   of   Maine   in   Roads   v.   Webb 
(1898)  91  Me.  406,  64  Am.  St.  Rep.  246, 
40  Atl.  128,  in  holding  parol  evidence 
admissible  to  show  an  agreement  be- 
tween an  indorser  in  full  and  his  in- 
dorsee that  the  indorser  was  not  to  be 
held  liable,  says  that  in  a  suit  by  the 
indorsee  against  the  indorser  "the  lat- 
ter may  show  that  the  understanding 
and   agreement   between   the  parties 
was  that  thje  indorser  should  not  be 
holden.     The   law  does  not  imply  a 
contract  where  an   express  one  has 
been  made.    He  may  prove  the  express 
contract  by  parol  evidence,  or  it  may 
satisfactorily  appear  from  the  trans- 
action itself.    .    .    .    The  usual  way 
to  indorse  in  such  case  is  without  re- 
course.   But  even  if  indorsed  in  blank, 
where  the  law  implies  the  ordinary  li- 
ability of  an  indorser,  it  is  still  an 
open  question  between  the  parties  to 
the    transaction,    whether    the    actual 
contract  was  a  sale,  the  purchaser  re- 
lying upon  the  responsibility  of  the 
maker  alone  or  otherwise."     The  su- 
preme court  of  Nebraska  in  United 
States  Nat.  Bank  v.  Geer   (1898)    55 
Neb.  462,  41  L.R.A.  444,  70  Am.  St. 
Rep.  390,  75  N.  W.  1088,  states  that 
permitting  parol  evidence  as  between 
the  parties  to  show  the  actual  contract 
of  the  indorsers  does  not  contravene 
the  general  rule  that  parol  contempo- 
raneous evidence  cannot  be  received 
to  contradict  or  vary  the  terms  of  a 
written  instrument,  "for  the  obvious 
reason  that  the  contract  of  a  blank  in- 
dorsement is  not  expressed  in  writing, 
but  rests  in  legal  implication,  and  this 
prima  facie  presumption  of  law  may 
be  overthrown,  as  between  the  original 
parties  to  such  an  indorsement,  by  the 
admission  of  competent  parol  evidence 
establishing   the    real    terms    of   the 
agreement.     If  the  law  conclusively 
presumed  the  liability  created  by  an 
indorsement  in  blank  of  commercial 
paper,    then,    of   course,    the    actual 
terms  of  the  contract  would  not  be  a 
proper  subject  of  inquiry,  and  neither 
party  would  be  permitted  to  show  by 


parol  the  true  agreement.     But  the 
presumption  of  liability  arising  from 
such  an  indorsement  id  prima  facie 
merely,  and  not  conclusive;  hence,  as 
against  all  except  bona  fide  holders 
for  value,  the  true  tenns  of  the  con- 
tract may  be  shown  by  evidence  rest- 
ing in  parol."    The  New  Jersey  court 
states  in  Johnson  v.  Martinus,  9  N.  J. 
L.  144,  17  Am.  Dec  464,  that  "an  in- 
dorsement,   while    yet   remaining  in 
blank,  and  not  fillpd  up,  is  not  a  writ- 
ten instrument,  nor  entitled  to  its  ef- 
fect, protection,  or  immunity.    Before 
the  note  can  be  given  in  evidence  to 
maintain  an  action,  the  indorsement 
must  be  filled  up.    A  note  indorsed  in 
blank  by  the  original  payee  may  pass 
through  many  hands  without  further^ 
indorsement,  and  the  last  holder  may 
fill  up  the  blank  wiUi  an  indorsement 
to  himself,  and  maintain   an  action 
against  the  drawer  or  indorser,  al- 
though  neither  of  them  knows  into 
whose  hands  it  has  found  its  way  un- 
til called  on  for  p&yment.    Such,  how- 
ever, could  not  be  the  case,  if,  at  the 
moment  of  the  signature  of  the  in- 
dorser, it  is  a  complete  written  con- 
tract, and  not,  as  the  truth  is,  inchoate 
and   imperfect,   and   with   something 
yet  to  be  done,  before  the  right  is  fully 
and   legally  vested   in   the  indorsee. 
The  real  nature  of  the  transaction  is 
an  authority  to  fill  up  the  indorsement 
according  to  the  agreement  of  the  par- 
ties, if  an  agreement  is  made,  and  if 
none  is  made,  with  a  conunon  general 
indorsement,  such  as  the  law  presumes 
the  parties  intend  where  no  special 
agreement  is  made.*'  But  see  comment 
supra  upon  this  decision.    In  the  early 
case  of  Hill  v.  Ely  (1819)  5  Sei:g.  k 
R.  (Pa.)  363,  9  AnL  Dec.  876,  the  court 
after  stating  that,  as  the  courts  of 
that  state  are  constituted,  whatever 
parol  or  extrinsic  evidence  would  be 
received  to  reach  a  fraud  in  chancery 
may  be  received  in  the  courts  gener 
ally,  continues :    "The  relief  in  equity 
is  not  professedly  on  the  ground  of 
contradicting  the  writing  by  parol  evi- 
dence, but  in  letting  in  such  intrinsic 
evidence  to  raise  an  equity  dehors  the 
instrument,  in  order  to  contravene  a 
purpose  which  no  law  can  or  ought  to 
protect:    and  it  is  on  this  principle 
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the  courts  in  this  state  have  acted.*^ 
And  in  this  case,  where  the  indorsee 
was  saing  the  indorser  on  his  indorse- 
ment, the  court  states  that  "the  evi- 
dence offered  went  to"  prove   direct 
fraud  in  obtaining  the  indorsements, 
or  their  perversion  to  a  purpose  never 
intended;  a  fraudulent  purpose.    .    .    . 
Here,  it  [the  evidence]  is*  not  to  con- 
tradict any  written  instrument,  but  to 
prevent  the  party  from  making  use  of 
blank  indorsements    with    which    he 
was  intrusted,  contrary  to  his  agree- 
ment when  he  received  it,  directly  in 
contradiction  of  the  trust;  and  as  pa- 
rol  evidence    in    an    actipn    between 
mak^  and  payee  of  fraud  or  want  of 
consideration  to  impeach  a  note  is  con- 
stantly received,  the   same  evidence 
may  be  given  to  impeach  an  indorse- 
ment between  the  indorser  and  the  in- 
dorsee."   The  supreme*  court  of  Penn- 
sylvania in  Barclay  v.  Weaver  (1852) 
19  Pa.  396,  57  Am.  Dec.  661,  states: 
^It  seems,  therefore,  that  the  duty  of 
demand  and  notice,  in  order  to  hold  an 
indorser,  is*  not  a  part  of  the  contract, 
but  a  step  in  the  legal  remedy  that 
n;Lay  be  waived  at  any  time,  in  accord- 
ance with  the  maxim,  "Quilibet  potest 
renunciare    juri    pro    se    introducto.' 
And  certainly,  an  indorsement  is  not 
regarded  as  a  written  contract  so  far 
as  to  prevent  oral  proof  that  its  terms 
differ  from  the  ordinary  contract  of 
indorsement."   It  will  be  observed  that 
the  first  sentence  in  the  quotation  is 
the    same    reasoning    by    which    the 
courts  except  agreements  waiving  de- 
mand and  notice   from  the  majority 
rule  discussed  in  II.  a,  1,  supra  ^  while 
the  last  sentence  is  a  justification  of 
the  minority  view. 

But  see  Heagy  v.  Umberger  (1823) 
10  Serg.  &  R.  (Pa.)  339,  infra,  IV.  a. 

8>  Applieation, 

Under  this  theory  an  indorsee  may 
show  when  sued  by  his  immediate  in- 
dorsee that  his  indorsement  was  mere- 
ly for  the  purpose  of  transferring  title 
to  the  instrument. 

Iowa. — ^Harrison  v.  McKim  (1865) 
18  Iowa,  486;  Truman  v.  Bishop 
(1891)  83  Iowa,  697,  50  N.  W.  278; 
First  Nat.  Bank  v.  Grabtree  (1892) 
86  Iowa,  781,  52  N.  W.  559. 
,  Maine. — ^Patten  v.  Pearson    (186T) 


55  Me.  89;  Patten  v.  Pearson  (1869) 
57  Me.  428:  Roads  v.  Webb  (1898)  91 
Me.  406,  64  Am.  St.  Rep.  246,  40  Atl. 
128. 

New  Jersey. — Johnson  v.  Martinus 
(1827)  9  N.  J.  L.  144,  17  Am.  Dec.  464. 
But  see  comment  supra,  II.  b,  1. 

New  York.— Bruce  v.  Wright  (1874) 
6  Thomp.  &  C.  81,  3  Hun,  548. 

North  Carolina. — Mendenhall  v.  Da- 
vis (1875)  72  N.  C.  150;  Iredell  Coun- 
ty V.  Wasson  (1880)  82  N.  C.  308. 

Ohio.— Bailey  v.  Stoneman  (1884) 
41  Ohio  St.  148;  Mann  v.  Lindsay 
(1844)  1  Ohio  Dec.  Reprint,  79.  These 
cases  are  overruled.  Farr  v.  Ricker 
(1889)  46  Ohio  St.  265,  21  N.  E.  354, 
see  comment  supra,  II.  a,  1. 

Pennsylvania.— Hill  v.  Ely  (1819)  5 
Serg.  &  R.  363,  9  Am.  Dec.  376 ;  Brene- 
man  v.  Fumiss  (1879)  90  Pa.  186,  35 
Am.  Rep.  651;  Girard  Bank  v.  Comly 
(1840)  2  Miles,  405. 

Vermont  —  Brewer  v.  Woodward 
(1882)  54  Vt.  581,  41  Am.  Rep.  857. 

England.— Pike  v.  Street  (1828)  1 
Moody  &  M.  226. 

The  opinion  expressed  in  Downer  v. 
Chesebrough  (1869)  36  Conn.  39,  4 
Am.  Rep.  29,  in  accord  with  this 
theory,  has  been  explained  away  by 
the  Connecticut  court.  Dale  v.  Gear 
(1871)  38  Conn.  15,  9  Am.  Rep.  353, 
see  supra,  II.  a,  4. 

A  plea  by  an  indorser  of  a  draft, 
when  sued  upon  the  instrument,  that 
the.indorsee  had  taken  the  draft  on  the 
responsibility  of  the  acceptor  and  with 
the  understanding  that  he  would  not 
look  to  the  indorser  for  payment  of 
the  draft,  was  held  to  be  a  good  plea 
in  Friend  v.  Duryee  (1879)  17  Fla. 
Ill,  35  Am.  Rep.  89,  but  no  question 
as  to  the  admissibility  of  parol  evi- 
dence to  prove  the  plea  arose. 

See  First  Nat.  Bank  v.  Reinman 
(1910)  93  Ark.  376,  28  L.R.A.  (N.S.) 
530,  125  S.  W.  443,  infra,  V.  d. 

See  Dickinson  v.  Burke  (1898)  8 
N.  D.  118,  77  N.  W.  279,  supra,  II.  a, 
4. 

It  can  be  shown  that  the  indorse- 
ment was  without  recourse.  Truman 
V.  Bishop  (1891).  83  Iowa,  697,  50  N. 
W.  278;  Butler  v.  Suddith  (1827)  6  T. 
B.  Mon.  (Ky.)  542;  True  v.  Bullard 
(1895)    45  Neb.  409,  68  N.  W.  824; 
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Patterson  v.  Todd  (1852)  18  Pa.  426, 
57  Am.  Dec.  622. 

In  some  of  these  cases  it  is  stated 
that  the  indorsement  was  made  merely 
for  the  purpose  of  enabling  the  in- 
dorsee to  collect  the  money  of  the 
maker  of  the  note,  or  to  collect  it  in 
his  own  name.  So  far  as  appears, 
however,  what  is  meant  by  the  state- 
ment as  to  collection  is  not  that  the 
indorsee  was  the  agent  of  the  indorser 
to  secure  the  money  on  the  note,  as 
was  the  case  in  V.  b,  infra,  but  that 
merely  a  transfer  of  the  property  in 
the  instrument  was  intended  by  the 
indorsement,  without  the  assumption 
of  any  liability  thereon. 

The  indorser  may  show  that  certain 
security  assigned  with  the  note  was 
to  be  exhausted  before  any  liability 
was  to  arise  on  the  indorsement. 
Holmes  v.  First  Nat.  Bank  (1893)  38 
Neb.  326,  41  Am.  St.  Rep.  733,  56  N. 
W.  1011;  Sykes  v.  Everett  (reported 
herewith)  ante,  751. 

Parol  evidence  was  held  admissible 
in  Miner  v.  Robinson  (1824)  1  D. 
Chip.  (Vt)  392,  12  Am.  Dec.  694,  in 
an  action  by  the  transferee  of  a  non- 
negotiable  note  after  maturity, 
against  the  indorser,  to  show  that  the 
trirnsfetee  agreed  to  pursue  the  mak- 
er by  action  and  to  have  recourse  on 
the  indorser  only  in  the  event  that  the 
pursuit  of  the  maker  proved  ineffect- 
ual. 

As  stated  above,  this  rule  is  pre- 
scribed by  statute  in  some  jurisdic- 
tions. Under  such  a  statute  an  in- 
dorser may  show  that  the  indorsement 
was  solely  for  the  purpose  of  passing 
title,  and  not  for  the  purpose  of  in- 
curring any  liability  thereon.  Lynch 
V.  Goldsmith  (1879)  64  Ga.  42;  Gal- 
ceran  v.  Noble  (1881)  66  Ga.  367;  Bry- 
an V.  Windsor  (1896)  99  Ga.  176,  25 
S.  E.  268;  Cowart  Co.  v.  Sheffield 
(1916)  18  Ga.  App.  512,  89  S.  E.  1101, 
overruling  the  contrary  decision  in 
Matthews  v.  Richards  (1913)  13  Ga. 
App.  412,  79  S.  E.  227,  which  made  no 
reference  to  the  statute.  Under  such 
a  statute  a  payee  may  show  that  he 
indorsed  for  the  maker's  accommoda- 
tion and  upon  the  understanding  that 
he  was  not  to  be  held  liable  upon  his 
indorsement.    At  least,  a  plea  setting 


up  such  an  agreement  was  sustained 
as  against  a  demurrer  in  Stapler  v. 
Burns  (1871)  43  Ga.  382,  and  this 
case  is  viewed  in  subsequent  Georgia 
cases  as  holdihg  parol  evidence  admis- 
sible for  this  purpose.  *  Meador  v.  Dol- 
lar Sav.  Bank  (1876)  56  Ga.  605. 

The  indorsee  may  show  that  the  in- 
dorser assumed  an  absolute  liability 
and  waived  demand  and  notice  of  non- 
payment by  the  maker.  James  v. 
Smith  (1870)  30  Iowa,  55;  Wright  v. 
Latham  (1919)  7  N.  C.  (3  Murph.) 
298;  Dye  v.  Scott  (1878)  35  Ohio  St 
194,  35  Am.  Rep.  604.  See  comment 
on  Ohio  cases  supra,  II.  a,  1.  Patter- 
son V.  Todd  (1852)  18  Pa.  426,  57  Am. 
Dec.  622;  Barclay  v.  Weaver  (1852)  19 
Pa.  396,  57  Am.  Dec.  661.  See  supra 
II.  b,  2.  Marquardt's  Estate  (1915) 
251  Pa.  73,  95  Atl.  917;  Kimbroe  v. 
Lamb  (1842)  8  Humph.  (Tenn.)  17; 
Dick  V.  Martin  (1846)  7  Humph. 
(Tenn.)  262. 

The  indorsee  may  be  shown  to  be 
a  guarantor;  such  proof  does  not  vio- 
late the  Statute  of  Frauds.  Hall  v. 
Rodgers  (1847)  7  Humph.  (TeniL) 
536. 

The  holding  in  Worthington  v. 
Smyth  (1879)  4  Ohio  Dec.  Reprint 
574,  that  parol  evidence  is  admissible 
to  show  that  the  indorser  was  in  fact 
to  be  held  as  a  joint  maker,  is  over- 
ruled by  Farr  v.  Ricker  (1889)  46 
Ohio  St.  265,  21  N.  E.  354. 

4,  As  against  subsequent  holders. 

The  rule  now  under  consideration 
that  parol  evidence  is  admissible  is  ap- 
plicable only  between  the  parties  or 
holders  with  notice;  as  iagainst  a  bona 
fide  holder  parol  evidence  is  held  in- 
admissible. Holmes  v.  First  Nat. 
Bank  (1893)  38  Neb.  326,  41  Am.  St 
Rep.  733,  56  N.  W.  1011.  This  is  the 
inference  in  True  v.  Bullard  (1895)  45 
Neb.  409,63  N.  W.  824,  also.  So,  pa- 
rol evidence  is  inadmissible  as  against 
a  holder  for  value  without  notice  of 
the  oral  agreement  Skinner  v. 
Church  (1872)  36  Iowa,  91;  Hill  v. 
Shields  (1879)  81  N.  C.  250,  31  Am. 
Rep.  499;  Loomis  v.  Fay  (1852)  24 
Vt  240. 

Accordingly  it  cannot  be  shown  as 
against  a  holder  without  notice  that 
thfe  indorser  was  not  to  be  held  liable 
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or  that  the  indorsement  was  to  be 
without  recourse.  Ibid.  The  fact  that 
the  holder  without  notice  declared  in  his 
action  upon  the  indorsement  as  if 
made  to  himself  does  not  estop  him 
to  deny  notice  of  the  oral  agreement. 
Skinner  v.  Church  (Iowa)  supra, 

///.    Accommodation  indorsers, 

a.  In  general. 
i.  Theory  of  regular  indorsements. 

It  frequently  appears  when  a  note 
is  presented  in  an  action  thereon 
asrainst  an  indorser  that  it  bears  the 
indorsement  of  the  payee,  followed  by 
other  indorsements  in  regular  order, 
although  as  a  matter  of  fact  one  or 
more  of  the  indorsers  was  an  accom- 
modation party,  and  the  instrument 
was  not  transferred  in  the.  regular  or- 
der as  indicated  by  the  indorsements. 
The  parol  evidence  which  is  sought 
to  be  admitted  may  be  in  one  of  two 
general  classes:  it  may  be  (a)  evi- 
dence to  show  the  facts  and  circum- 
stances surrounding  the  indorsement, 
or  (b)  evidence  to  show  a  prior  or 
contemporaneous  agreement  as  to  the 
liability  intended  to  be  assumed  by  the 
indorser.  The  present  note  does, not 
deal  generally  with  evidence  of  the 
first  class.  It  may,  however,  be  noted 
in  passing  that  it  has  been  held  that  it 
may  be  shown  when  the  name  of  the 
indorser  was  written  upon  the  note, 
and  whether  it  was  before  or  after  it 
was  indorsed  by  the  payee.  Pearson 
V.  Stoddard  (1857)  7  Gray  (Mass.) 
199;  Brown  v.  Butler  (1868)  99  Mass. 
179;  Good  v.  Martin  (1877)  95  U.  S. 
90, 24  L.  ed.  841.  It  has  been  held  that 
evidence  is  admissible  to  show  the 
consideration  of  the  contract  and  the 
time  when  it  first  took  effect  by  de- 
livery, but  not  to  vary  or  control  its 
terms.  Baldwin  v.  Dow  (1881)  130 
Mass.  416.  The  note  involved  in  this 
case  was  indorsed  by  the  payee  and 
the  following  guaranty  on  the  back 
thereof  signed  by  the  defendant:  "We 
hereby  guarantee  the  payment  of  the 
within  note,  waiving  demand,  notice, 
and  protest.*'  The  order  in  which 
these  signatures  appear  is  not  stated. 
It  was  held^  competent  to  show  that 
the  note  was  made  to  enable  the  maker, 
4  A.L.R.-— 50. 


a  railroad  company,  to  borrow  money 
upon  it  for  its  own  use,  that  the  guar- 
anty was  signed  by  the  defendant, 
who  was  a  director  of  the  company  at 
the  time  the  note  was  written,  with  the 
intention  that  it  should  become  avail- 
able for  the  benefit  of  anyone  to  whom 
the  note  should  be  transferred  as  se- 
curity for  money  lent  to  the  corpora- 
tion, and  that  the  note  was  made 
payable  to  the  treasurer  merely  for 
convenience  in  negotiating  it,  and  was 
first  transferred  to  the  plaintiff  as 
security  when  the  plaintiff  paid  the 
amount  thereof  less  the  discount  to 
the  railroad  company. 

See  also  Kirk  v.  Slack  (1870)  27 
Phila.  Leg.  Int  (Fa.)  268,  infra,  this 
subdivision. 

A  distinction  exists  between  show- 
ing the  facts  and  circumstances  under 
which  the  indorsement  was  made  and 
showing  a  prior  or  contemporaneous 
agreement  as  to  the  liability  that 
should  be  incurred  thereby.  This  dis- 
tinction has  not  always  been  kept 
clear  in  the  decisions,  however,  and 
the  failure  to  observe  it  has  made  the 
treatment  of  such  cases  somewhat  dif- 
ficult. So  far  as  possible,  however, 
this  note  has  been  confined  to  cases 
passing  upon  the  admissibility  of  evi- 
dence of  an  agreement  as  to  the  lia- 
bility of  the  indorser.  The  cases  are 
not  harmonious  in  their  treatment  of 
the  admissibility  of  parol  evidence  in ' 
such  circumstances.  In  some  cases,  in 
which  the  indorser  was  an  accommo- 
dation party,  and  evidence  of  an  oral 
agreement  fixing  his  liability  as  other 
than  that  implied  by  law  from  the  in- 
dorsement is  sought  to  be  admitted, 
the  same  rules  have  been  applied  as 
in  the  case  of  an  instrument  regular- 
ly transferred  (see  II.  supra).  Such 
an  indorsement  has  been  stated  to  be 
"as  regular,  and  the  contract  indicated 
thereby  as  definite,  as  if  the  note  had 
been  payable  to  him  and  then  indorsed 
by  him;"  and  further  it  is  stated  that 
"they  who  by  regular  indorsement  be- 
come parties  to  commercial  paper  for 
the  accommodation  of  another,  al- 
though they  do  so  at  the  inception  of 
the  instrument  and  before  delivery, 
occupy  a  very  different  position  from 
strangers  to  the  paper  writing  their 
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namea  thereon/1    Heidenheimer  Bros. 
V.  Blumenkron  (1882)  56  Tex.  308. 

The  courts  which  take  this  view,  in 
general,  hold  with  reference  to  the  ad- 
missibility of  parol  evidence  the  same 
as  is  held  in  case  of  a  regular  indorse- 
ment for  value  by  a  holder  of  the  in- 
strument upon  a  transfer  thereof. 
Those  courts  adhering  to  the  majority 
view  discussed  in  II.  a,  1,  supra,  hold 
parol  evidence  inadmissible.  Thus,  it 
has  been  held  that  evidence  of  a  prior 
or  contemporaneous  agreement  is  in* 
admissible  to  vary  or  explain  the  con- 
tract '  implied  from  the  indorsement 
by  a  payee  who  is  an  accommodation 
party. 

United  States. — ^Bank  of  United 
States  V.  Dunn  (1832)  6  Pet.  51,  8  L. 
ed.  316. 

Georgia.--Stubbs  v.  Goodall  (1848) 
4  Ga.  106. 

Ulinois. — Second  Nat.  Bank  v. 
Woodruff  (1903)  113  111.  App.  6. 

Massachusetts. — ^Prescott  Bank  v. 
Caverly  (1856)  7  Gray,  217,  66  Am. 
Dec.  473;  Bigelow  v.  Cotton  (1859)  13 
Gray,  309,. 74  Am.  Dec.  633;  Clapp  v. 
Rice  (1859)  13  Gray,  403,  74  Am.  Dec. 
639;  Stimson  v.  Silloway  (1860)  13 
Gray,  405,  note;  Powers  v.  Eastman 
(1860)  13  Gray,  405,  note. 

Minnesota. — Barnard  v.  Gaslin 
(1876)  23  Minn.  192. 

Missouri. — Eaves  v.  Keeton  (1917) 
196  Mo.  App.  424,  193  S.  W.  629. 

New  Jersey. — Foley  v.  Emerald  &  P. 
Brewing  Co.  (1898)  61  N.  J.  L.  428,  39 
Atl.  650  (payee  indorsed  for  accommo- 
dation of  maker  of  note  which  had  no 
inception  until  his  indorsee  delivered 
money  to  maker) . 

Washington. — Allen  v.  Chambers 
(1895)  13  Wash.  327,  43  Pac.  57. 

Wisconsin. — Union  Bank  v.  Com- 
mercial Securities  Co.  (1916)  163  Wis. 
470,  157  N.  W.  510. 

England. — Hoare  v.  Graham  (1811) 
3  Campb.  57,  13  Revised  Rep.  752. 

Evidence  of  a  mutual  understanding 
that  the  note  was  not  to  be  enforced 
until  a  certain  event  happened  was 
held  inadmissible  to  prove  a  waiver  of 
notice  of  nonpayment  in  Free  v. 
Hawkins  (1817)  8  Taunt.  92,  129  Eng. 
Reprint,  317,  1  J.  B.  Moore,  535. 

An  agreement  that  the  note  should 


be  renewed  at  maturity  cannot  be 
shown.  Hoare  v.  Graham  (Eng.) 
supra. 

A  verbal  agreement  between  the  ac- 
commodation indorser,  maker,  and  in- 
dorsee that  the  indorser  should  be  held 
liable  only  for  a  balance  found  due 
upon  an  adjustment  of  accounts  be- 
tween maker  and  indorsee  cannot  be 
shown  by  the  indorser  as  a  defense  to 
liability  on  his  indorsement.  Pollok 
v.  Bradbury  (1863)  8  Moore,  P.  C.  C. 
227,  L4  Eng.  Reprint,  87. 

In  a  suit  by  the  payee  of  a  bill  of 
exchange,  who  had  indorsed  the  same 
to  the  defendant,  who  reindorsed  to 
the  payee,  Bayley,  J.,  states  in  Britten 
V.  Webb,  2  Bam.  &  C.  483,  1^7  Eng. 
Reprint,  463,  3  Dowl.  &  R.  650,  2  L. 
J.  K.  B.  118,  that  to  permit  the  plain- 
tiff to  prove  that  defendant  indorsed 
it  as  security  to  the  plaintiff  for  its 
payment  was  not  permissible,  since 
that  would  be  to  set  up  a  parol  con- 
tract, inconsistent  with  the  written 
contract. 

The  indorsement  by  the  payee,  a 
broker  who  had  no  interest  in  the  bills 
indorsed  except  that  he  received  a 
commission  thereon,  cannot  be  varied 
by  parol.  Woodward  v.  Foster  (1868) 
18  Gratt.  (Va.)  200. 

The  liability  of  one  who  indorsed  a 
note  payable  to  the  maker  in  regular 
order  after  the  payee's  indorsement, 
for  the  accommodation  of  the  maker, 
cannot  be  varied  by  parol  evidence. 
Kopf  V.  Yordy  (1916)  200  Ul.  App.  409 
(decided  under  the  Negotiable  Instru- 
ments Act)  s.  c.  on  subsequent  ap- 
peal in  (1917)  208  111.  App.  580;  Bowl- 
er V.  Braun  (1895)  63  Minn.  32,  66 
Am.  St.  Rep.  449,  65  N.  W.  124;  Har- 
nett V.  Holdredge  (1905)  73  Neb.  570, 
119  Am.  St.  Rep.  905,  108  N.  W.  277; 
Bird  V.  Kay  (1899)  40  App.  Div.  633, 
58  N.  Y.  Supp.  170;  Washington  Sav. 
Bank  v.  Ferguson  (1899)  43  App.  Div. 
74,  59  N.  Y.  Supp.  295  (third  indorse- 
ment) ;  Heidenheimer  Bros.  v.  Blum- 
enkron (1882)  56  Tex.  308;  Barringer 
V.  Wilson  (1904)  97  Tex.  583,  80  S.  W. 
994. 

But  see  cases  infra.  III.  a,  2,  partic- 
ularly Ewan  V.  Brooks-Waterfield  O). 
(1897)  55  Ohio  St.  596,  35  L.R.A.  786^ 
60  Am.  St.  Rep.  719,  45  N.  E.  1094. 
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That  the  contract  of  one  who  indors- 
es subsequent  to  the  payee  cannot  be 
varied  or  explained  by  parol  evidence 
has  been  held  generally  (Union  Bank 
V.  Commercial  Securities  Co.  (1916) 
163  Wis.  470,  167  N.  W.  610) ;  but  ac- 
cording to  other  cases  the  test  of  the  ad- 
missibility of  parol  evidence  to  vary 
or  explain  the  contract  of  one  whose 
name  appears  after  the  name  of  the 
payee  is  whether  or  not  any  liability 
was  incurred  by  the  accommodation 
party  to  the  payee.  If  an  accommoda- 
tion indorsement  is  made  concurrent- 
ly with  the  indorsement  by  the  payee 
and  in  the  regular  order  after  the 
payee's  signature,  and  in  the  trans- 
action the  indorser  incurs  no  liability 
to  the  payee,  it  has  been  held  that 
parol  evidence  is  inadmissible.  Vore 
V.  Hurst  (1869)  18  Ind.  661,  74  Am. 
Dec.  268;  Snyder  v.  Oatman  (1861) 
16  Ind.  266  (obiter)  ;  Roberts  v.  Mast- 
ers (1872)  40  Ind.  461.  Apparently 
the  indorsement  in  McGaughey  v.  El- 
liott (1862)  18  Ind.  121,  was  under 
similar  circumstances,  and  the  same 
holding  appears. 

The  contract  of  one  who  has  in- 
dorsed a  note  for  the  holder  following 
the  name  of  the  payee,  after  it  has 
been  delivered,  cannot  be  changed  by 
parol  evidence.  Howe  v.  Merrill 
(1849)  6  Cush.  (Mass.)  80. 

Under  this  rule  evidence  modifying 
the  contract  implied  from  the  indorse- 
ment in  various  ways  has  been  denied. 
It  cannot  be  shown  that  the  indorser 
was  not  to  be  held  liable  on  his  in- 
dorsement. Bank  of  United  States  v. 
Dunn  (1832)  6  Pet.  (U.  S.)  61,  8  L. 
ed.  316;  Second  Nat.  Bank  v.  Woodruff 
(1903)  113  IlL  App.  6;  Eaves  v.  Kee- 
ton  (1917)  196  Mo.  App.  424.  193  S. 
W.  629.  Nor  can  an  oral  agreement 
be  shown  to  the  effect  that  an  indors- 
er was  not  to  be  held  liable  as  an  in- 
dorser, but  only  as  guaranteeing  the 
payee's  signature  to  be  genuine  and 
to  indicate  the  person  to  whom  the 
money  was  to  be  paid  out.  Prescott 
Bank  ▼.  Caverly  (1866)  7  Gray 
(Mass.)  2i7,  66  Am.  Dec.  473.  An 
indorser  cannot  show  that  his  indorsee 
was  to  look  first  to  certain  collaterals, 
then  to  the  maker  of  the  note,  and  then 
to  the  indorser  only  for  any  balance 


remaining  unpaid.  Washington  Sav. 
Bank  v.  Ferguson  (1899)  43  App.  Div. 
74,  69  N.  Y.  Supp.  295  (suit  by  in- 
dorsee). It  cannot  be  shown  that  the 
indorser  was  to  hold  the  proceeds, 
which  were  paid  in  Confederate  cur- 
rency, until  it  was  determined  wheth- 
er the  bills  would  be  paid,  'and  if  not 
paid,  the  bills  were  to  be  returned  and 
the  currency  returned  and  the  transac- 
tion   ended.      Woodward    v.    Foster 

(1868)  18  Gratt.  (Va.)  200.  It  can- 
not be  shown  that  the  indorser  was  in 
fact  a  guarantor.  Bowler  v.  Braun 
(1896)  63  Minn«  32,  66  Am.  St.  Rep. 
449,  66  N.  W.  124.  It  cannot  be  shown 
that  such  indorser  was  a  joint  promis- 
or with  the  maker.     Clapp   v.   Rice 

(1869)  13  Gray  (Mass.)  403,  74  Am. 
Dec.  639;  Stimson  v.  Silloway  (1869) 
13  Gray  (Mass.)  406,  note;  Powers  v. 
Eastman  (1869)  13  Gray  (Mass.)  406, 
note;  Heidenheimer  Bros.  v.  Blumen- 
kron  (1882)  66  Tex.  308.  It  cannot  be 
shown  that  the  indorser  was  a  surety 
of  the  maker.  Allen  v.  Chambers 
(1896)  13  Wash.  327,  43  Pac.  67.  It 
cannot  be  shown  that  the  indorser  was 
in  fact  the  maker  of  the  note.  Vore 
V.  Hurst  (1869)  13  Ind.  661,  74  Am. 
Dec.  268;  McGaughey  v.  Elliott  (1862) 
18  Ind.  121;  Roberts  v.  Masters  (1872) 
40  Ind.  461 ;  Bigelow  v.  Colton  (1869) 
13  Gray  (Mass.)  309,  74  Am.  Dec.  633; 
Bird  V.  Kay  (1899)  40  App.  Div.  633, 
68  N.  Y.  Supp.  170;  Union  Bank  v. 
Commercial  Securities  Co.  (1916)  163 
Wis.  470,  167  N.  W.  610.  A  parol 
agreement  between  the  maker  of  a 
note  and  the  payee  who  indorsed  the 
same  that  it  was  to  be  discounted  at 
a  bank  cannot  be  shown  in  a  suit 
against  the  indorser  so  as  to  relieve 
the  indorser  for  failure  to  give  him 
notice  of  demand  of  payment  as  re- 
quired by  statute,  in  case  of  notes  in- 
tended to  be  negotiated  at  a  bank,  but 
excused  as  to  other  notes.  Stubbs  v. 
Goodall  (1848)  4  Ga.  106.  A  waiver 
of  notice  of  dishonor  cannot  be  shown 
by  evidence  of  a  parol  agreement  that 
the  note  was  not  to  be  enforced  until 
a  certain  event.  Free  v.  Hawkins 
(1817)  8  Taunt.  92,  129  Eng.  Reprint, 
317,  1  J.  B.  Moore,  636. 

Some  cases  have  involved  the  rights 
of  holders  without  notice,  and  the  de- 
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nial  of  the  admissibility  of  the  evi- 
dence has  been  based  upon  this  fact. 
Thus,  it  has  been  held  that  a  parol 
agreement  between  the  parties,  includ- 
ing the  indorsee,  that  the  maker  of  the 
note  should  place  in  the  payee's  hands 
certain  accounts  for  collection,  and 
that  the  payee  should  then  indorse  the 
note,  but  should  not  be  held  liable  be- 
yond the  amount  of  accounts  so  re- 
ceived, cannot  be  shown  in  defense  of 
liability  on  the  indorsement,  against 
a  party  who  had  no  knowledge  there- 
of.   Holt  V.  Moore  (1843)  5  Ala.  521. 

In  Burlinggame  V.Foster  (1879)  128 
Mass.  125,  a  loan  of  money  was  made 
by  the  plaintiff  to  the  maker  of  the 
note,  which  was  indorsed  by  the  de- 
fendant; the  defendant  offered  to 
prove  that  she  indorsed  the  note  at 
the  request  and  for  the  accommoda- 
tion of  the  plaintiff,  for  the  purpose 
of  rendering  the  note  negotiable,  and 
under  the  agreement  that  she  should 
not  be  held  liable  theron,  and  for 
that  purpose  offered  in  evidence  a  con- 
versation between  herself  and  a  per- 
son who  negotiated  the  loan,  on  the 
theory  that  such  person  was  acting  as 
agent  of  the  plaintiff.  The  court,  aft- 
er holding  that  the  person  negotiating 
the  loan  was  not  the  agent  of  the  plain- 
tiff, states:  **We  see  no  ground, 
therefore,  for  the  admission  of  extrin- 
sic evidence  by  which  the  defendant 
could  control  the  effect  of  her  written 
contract." 

The  minority  rule  discussed  in  sub- 
division II.  b,  viz.,  that  parol  evidence 
is  admissible,  has  been  applied  to  pa- 
per in  which  the  payee  who  has  in- 
dorsed the  instrument  was  an  accom- 
modation party.  Barclay  v.  Weaver 
(1852)  19  Pa.  396,  57  Am.  Dec.  661; 
Marquardt's  Estate  (1915)  251  Pa.  73, 
95  Atl.  917;  Taylor  v.  French  (1879) 
2  Lea   (Tenn.)  257,  31  Am.  Rep.  609. 

In  Taylor  v.  French,  parol  evidence 
was  held  admissible  to  show  a  differ- 
ent obligation  on  the  part  of  the  payee 
who  had  indorsed  the  note  as  accom- 
modation party,  from  that  which  the 
law  would  imply  from  the  indorse- 
ment. 

See  Sylvester  v.  Downer  (1848)  20 
Vt.  355,  49  Am.  Dec.  786,  supra,  II. 


b,  4.     And  decisions  under  Georgia 
statute,  supra,  II.  b,  1. 

It  has  been  held  under  the  Negotia- 
ble Instruments  Law  that  it  may  be 
shown,  in  an  action  against  the  stock- 
holders of  a  corporation,  who  Indorsed 
an  accommodation  note  payable  to  one 
of  their  number,  who  was  the  first  in- 
dorser,  by  one  to  whom  the  note  was 
delivered  as  an  existing  obligation, 
that  the  intention  was,  to  be  bound  in 
some  capacity  other  than  indorser. 
Mercantile  Bank  v.  Busby  (1908)  120 
Tenn.  652,  113  S.  W.  390.  The  provi- 
sions of  the  Negotiable  Instruments 
Law  referred  to  are: 

''Sec.  63.  A  person  placing  his  sig- 
nature upon  an  instrument  otherwise 
than  as  a  maker,  drawer,  or  acceptor, 
is  deemed  to  be  an  indorser,  unless 
he  clearly  indicates  by  appropriate 
words  his  intention  to  be  baund  in 
some  other  capacity. 

"Sec.  64.  Where  a  person  not  otii- 
erwise  a  party  to  an  instrument  plac- 
es thereon  his  signature  in  blank,  be- 
fore delivery,  he  is  liable  as  indorser 
in  accordance  with  the  following 
rules:  (1)  If  the  instrument  is  pay- 
able to  the  order  of  a  third  person  be 
is  liable  to  the  payee  and  to  all  sab- 
sequent  parties.  (2)  If  the  instm- 
ment  is  payable -to  the  order  of  the 
maker  or  drawer  or  is  payable  to  bear- 
er, he  is  liable  to  all  parties  subse- 
quent to  the  maker  or  drawer.  (3) 
If  he  signs  for  .the  accommodation  of 
the  payee  he  is  liable  to  all  parties 
subsequent  to  the  payee." 

But  in  a  state  adhering 'to  the  rule 
that  such  evidence  is  admissible  gen- 
erally, the  Statute  of  Frauds  has  been 
held  to  prevent  parol  evidence  to  show 
that  an  indorser  signed  as  security. 
Thus,  in  a  suit  by  a  subsequent  indors- 
er who  had  been  compelled  to  pay  the 
note,  against  the  payee  who  had  in- 
dorsed it,  the  payee  was  held  not  en- 
titled to  show  that  the  plaintiff  signed 
as  security  for  the  maker  to  the  payee, 
and  that  thereafter  the  payee  took  the 
instrument  to  a  bank  for  discount, 
having  indorsed  it  after  fhe  name  of 
the  plaintiff;  but,  upon  objection  by 
the  bank,  indorsed  it  again  above  the 
signature  of  the  plaintiff.  Hauer  v. 
Patterson   (1877)   84  Pa.  274.    Com- 
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pare  with  Hall  v.  Rodgers  (1847)  7 
Humph.  (Tenn.)  536,  supra,  II.  b»  8. 
The  indorsement  of  a  non-negotia- 
ble instrument  cannot  be  shown  to 
have  been  in  fact  a  guaranty  by  oral 
evidence,  since  this  is  in  conflict  with 
the  Statute  of  Frauds.  Jackson  v. 
Barnes  (1862)  6  Phila.  (Pa.)  83. 

In  Creveling  v.  Danville  Nat.  Bank 
(1875)  1  W.  N.  C.  (Pa.)  244,  an  in- 
dorser  who  appeared  on  the  note  to 
have  indorsed  in  regular  order  after 
the  payee  was  held  liable  at  the  suit 
of  the  holder  of  the  note,  notwithstand- 
ing his  defense  that  he  indorsed  while 
the  note  was  the  property  and  in  the 
hands  of  the  payee,  and  that  he  did 
not  indorse  to  the  plaintiff,  or  to  any 
other  person  to  the  plaintiff's  use. 
The  theory  of  the  case  is  not  plain. 
The  court  held  that  the  affidavit  of- 
defense  was  not  sufficient,  and  it  is 
stated  that  it  is  only  when  the  indorse- 
ment of  negotiable  paper  is  irregular, 
and  parol  evidence  is  necessary  to  give 
the  irre^rular  indorsement  effect,  that 
the  Statute  of  Frauds  applies.  Regu- 
lar indorsements  on  negotiable  paper 
are  stated  to  need  no  help  from  parol. 

It  has  been  held  in  this  state  that 
the  Statute  of  Frauds  does  not  pre- 
vent the  showing  that  a  mistake  was 
made,  and  the  name  of  the  second  in- 
dorser  written  above  that  of  the  payee. 
Parol  evidence  in  such  a  case  is  simply 
to  exhibit  the  time  and  manner  of  plac- 
ing the  names  upon  the  paper,,  to  show 
that  the'  indorser  other  than  the  payee 
wrote  his  name  subsequently  to  that 
of  the  payee.  Kirk  v.  Slack  (1870) 
27  Phila.  Leg.  Int.  (Pa.)  268. 

Where  the  indorser  was  an  accom- 
modation party  and  set  up  an  agree- 
ment that  he  was  not  to  be  held  liable, 
it  is  apparently  the  view  of  one  case 
that  there  is  no  delivery  by  the  in- 
dorser for  the  purpose  of  incurring  a 
liability  thereon,  and  therefore  it  is 
competent  to  show  this  fact.  Twelfth 
Ward  Bank  v.  Rogers  (1899)  29  Misc. 
602,  61  N.  Y.  Supp.  496.  The  opinion 
is  not  altogether  clear.  It  is  stated 
that  the  note  was  never  delivered  by 
the  indorser,  nor  received  by  the  in- 
dorsee, ''for  the  purpose  of  charging 
the  defendant  with  liability  thereui>- 
m,  and  it  was  entirely  competent  to 


show  that  the  defendant  received  no 
benefit  therefrom." 

S»  Theory  of  irregular  indorsetnents.  . 

The  cases  in  the  preceding  subdi- 
vision, as  stated  in'  the  introduction 
thereto,  have  applied  to  accommoda- 
tion indorsements  regular  in  form  the 
•  same  rules  as  are  applied  in  cases  of 
regular  indorsements  for  value.  Oth- 
er cases  proceed  upon  a  different  the- 
ory and  do  not  treat  such  an  indorser 
as  regular,  although  he  appears  so  to 
be,  and  determine  the  admissibility 
of  parol  evidence  to  show  the  actual 
agreement  by  different  principles  than 
are  applied  in  the  case  of  an  indorse- 
ment by  a  holder  of  the  instrument  in 
the  regular  course  of  a  commercial 
transaction.  An  indorser,  although 
his  name  appears  in  regular  order 
after  that  of  the  payee,  is  treated 
as  a  stranger  to  the  instrument,  and 
parol  evidence  is  held  admissible  to 
show  the  exact  nature  and  extent  of 
his  contract.  Conmiercial  Nat.  Bank 
V.  Atkinson  (1901)  62  Kan.  775,  64 
Pac.  617;  Barger  v.  Farnham  (1902) 
130  Mich.  487,  90  N.  W.  281.  In  Com- 
mercial Nat.  Bank  v.  Atkinson  (Kan^) 
supra,  the  accommodation  indorser  in- 
dorsed after  the  payee,  but  before  the 
note  was  delivered  as  an  existing  ob- 
ligation, the  plaintiff  acquired  it  from 
the  payee.  It  has  been  held  in  an  ac- 
tion on  a  note  indorsed  by  two  per- 
sons, but  with  the  intention  not  to 
incur  any  liability  to  the  payee,  who 
was  to  indorse  the  note,  which  was 
then  to  be  delivered  to  a  third  person, 
that  all  of  the  indorsements,  includ- 
ing that  of  the  payee,  were  irregular 
indorsements,  and  parol  evidence  was 
admissible  to  determine  the  nature  of 
their  contract,  Barger  v.  Farnham 
(Mich.)  supra.  It  is  not  clear,  in  this 
case,  that  the  payee  indorsed  above 
the  signatures  of  the  other  indorsers 
so  that  the  indorsements  appeared  reg- 
ular. The  indorsement  by  a  third  per- 
son of  a  note  payable  to  the  maker  has 
been  held  to  belong  to  that  class 
known  as  irregular  or  anomalous  in- 
dorsements, and  the  obligation  of  the 
indorser  is  held  to  depend  upon  the 
agreement  of  the  parties;  and,  being 
ambiguous  in  that  respect,  parol  evi- 
dence is  admissible  to  show  the  terms 
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of  the  agreement  as  actually  made  by 
the  parties,  or  other  facts  showing 
their  intention  at  the  time.  Ewan  v. 
Brooks  Waterfield  Go.  (1897)  55  Ohio 
St.  596,  85  L.R.A.  786,  60  Am.  St.  Rep. 
719,  45  N.  E.  1094. 

In  Caudle  v.  Ford*  (1903)  24  Ky.  L. 
Rep.  1764,  72  S.  W.  270,  where  a  note 
payable  to  three  persons  was  indorsed 
by  them  and  returned  to  the  maker, 
who  negotiated  it  to  the  plaintiff,  pa- 
rol evidence  was  held  admissible  in  an 
action  against  the  indorsers  to  show 
an  agreement  known  to  the  plaintiff 
that  another  person  was  to  be  pro- 
cured by  the  maker  as  a  party  to  the 
instrument,  and  was  to  indorse  it  and 
become  jointly  bound  with  the  indors- 
ers, and  that  the  maker  was  to  execute 
a  mortgage  to  indemnify  the  indorsers 
against  loss. 

In  an  action  against  the  payee  of  a 
non-negotiable  note,  who  had  indorsed 
the  same,  and  a  second  indorser,  parol 
evidence  is  admissible  to  show  the  re- 
lation which  the  indorsers  bear  to  the 
plaintiff.  Young  v.  Sehon  (1903)  53 
W.  Va.  127,  62  L.R.A.  499,  97  Am.  St. 
Rep.  970,  44  S.  E.  136. 

-There  is  some  confusion  about  the 
facts  in  the  report  of  Haiick  v.  Hund 
(1857)  1  Bosw.  (N.  Y.)  431.  Accord- 
ing  to  the  indorsements,  which  are  set. 
out,  the  stranger  indorsed  before  the 
payee;  but  the  court  seems  to  treat 
the  case  as  one  in  which  the  payee  in- 
dorsed prior  to  the  accommodation 
party,  that  is,  the  stranger.  Parol 
evidence  was  held  not  admissible  in 
the  action,  which  was  by  the  payee 
against  the  accommodation  party,  to 
show  that  the  defendant  agreed  to  be 
liable  to  the  plaintiff  as  a  guarantor 
of  the  maker. 

The  cases  just  discussed  which  in- 
volve the  indorsement  of  one  other 
than  the  payee  have  not  made  the  de- 
cision depend  upon  whether  a  liability 
was  incurred  to  the  payee ;  in  fact,  no 
mention  is  made  as  to  such  a  liabili- 
ty.. Other  cases  in  which  it  appears 
that  a  liability  was  incurred  to  the 
payee,  who,  upon  a  subsequent  trans^ 
fer,  indorsed  above  the  signature  al- 
ready on  the  note,  have  held  parol 
evidence  admissible  to  show  the  con- 
tract of  the  one  who  indorsed  as  a 


stranger  to  the  instrument.  Third 
Nat.  Bank  v.  Lange  (1878)  51  Md.  138, 
34  AnL  Rep.  304;  Watkins  v.  Kirkpat^ 
rick  (1856)  26  N.  J.  L.  84.  The  in- 
dorser mtf  be  shown  to  have  been  a 
surety  tor  the  maker.  Watkins  v. 
Kirkpatriek  (N.  J.)  supra.  The  de- 
cision of  tii«  Maryland  court,  at  least, 
is  based  upon  the  fact  that  the  in- 
dorsement was  by  a  stranger,  and  the 
fact  that  it  was  subsequently  indorsed 
by  the  payee  over  the  signature  of  the 
stranger  is  not  regarded  as  of  impor- 
tance. The  present  note  is  not  ex- 
haustive of  this  class  of  cases,  for  they 
belong  more  properly  in  the  class  of 
irregular  indorsements.  A  discussion 
limited,  as  this,  to  regular  indorse- 
ments, cannot  adequately  represent 
them. 

• 

&.  Actions  between  original  parties. 

Actions  have  frequently  been 
brought  which  involve  the  rights  of 
indorsers  who  appear  to  be  regular  in- 
dorsers, as  between  themselves  or 
with  reference  to  other  parties  to  the 
instrument,  where  the  plaintiff  and 
defendant  were  original  parties  to  the 
instrument.  Although  there  is  some 
dissent,  the  weight  of  authority  sus- 
tains the  admissibility  of  parol  evi- 
dence to  vary  or  explain  the  contract 
of  an  indorsee,  as  it  relates  to  other 
indorsers  or  parties  who  were  original 
parties  to  the  instrument.  Thus,  it 
has  been  held  generally  that  parol  evi- 
dence is.  admissible  to  show  the  real 
relation  of  the  indorsers  to  each  other. 
Sloan  V.  Gibbes  (1899)  56  S.  C  480,  76 
Am.  St.  Rep.  559,  85  S.  E.  408;  Weeks 
V.  Parsons  (1900)  176  Mass.  570,  58 
N.  E.  157. 

It  may  be  shown  in  a  suit  by  a  sec- 
ond indorser,  who  has  paid  the  note, 
against  the  first  indorser  (payee), 
that  the  indorsements  were  for  the  ac- 
commodation of  the  maker,  and  the 
indorsees  were  to  be  jointly  liable. 
Love  V.  Wall  (1821)  8  N.  C.  (1  Hawks.) 
813;  Ross  v.  Espy  (1870)  66  Pa.  481,  5 
Am.  Rep.  894.  Parol  evidence  seems 
to  have  been  admitted  in  such  an  ac- 
tion in  Scott  V.  Doneghy  (1856)  17 
B.  Mon.  (Ky.)  321.  In  such  a  suit 
it  may  also  be  shown  that  the  indorse- 
ment was  for  the  accommodation  of 
the  second  indorser.    Breitengross  ▼• 
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Parr  (1898)  100  Wis.  215,  75  N.  W. 
893.  It  has  been  held  that  it  may  be 
shown  by  parol  whether  one  whose 
name  appears  on  the  back  of  a  note 
beneath  that  of  the  payee  was  to  be 
held  as  an  indorser  or  original  prom- 
isor»  in  a  suit  by  him  against  the 
payee.  Sturtevant  v.  Randall  (1865) 
53  Me.  149;  Coolidge  v.  Wiggin  (1878) 
62  Me.  568.  In  an  action  by  a  second 
indorser  who  had  paid  the  note  against 
a  prior  indorser  to  recover  of  him,  it 
may  be  shown  that  the  indorsers  were 
in  fact  sureties,  and  therefore  the 
plaintiff  is  entitled  to  recover  as  for 
contribution.  Preston  v.  Gould  (1884) 
64  Iowa,  44,  19  N.  W.  884. 

In  Farwell  v.  Ensign  (1887)  66  Miclu 
600,  33  N.  W.  734;  an  action  by  the 
last  two  indorsers,  who  had  paid  the 
note,  against  the  payee  who  had  in- 
dorsed the  note  and  two  strangers  who. 
had  indorsed  the  note  before  the 
payee's  signature,  parol  evidence  was 
held  competent  to  show  that  all  of 
the  indorsers  were  accommodation  in- 
dorsers and  that  the  indorsements 
were  simultaneously  made  for  the 
benefit  of  the  corporate  maker  of  the 
note,  under  an  agreement  or  under- 
standing that  he  should  be  liable  only 
for  hi.j  pro  rata  share. 

It  wa3  assumed  in  Connely  v.  Bourg 
(1861)  16  La.  Ann.  108,  79  Am.  Dec. 
568,  an  action  by  a  second  indorser, 
who  had  paid  the  note,  against  a  first 
indorser  to  recover  the  amount  thus 
paid,  that  parol  evidence  to  show  the 
agreement  between  the  parties  is  com- 
petent; but  it  is  stated  that  strong 
evidence  is  required  to  vary  the  legal 
liability  of  the  indorsers,  and  that  the 
first  indorser  had  not  produced  such 
evidence  in  that  case. 

In  an  action  by  one  indorser  against 
a  prior  indorser  it  is  competent  for 
the  defendant  to  prove  by  parol  an 
agreement  between  all  the  indorsers 
that  they  were,  as  between  themselves, 
cosureties,  where  they  are  accommo- 
dation indorsers.  Easterly  v.  Barber 
(1876)  66  N.  Y.  433.  The  court  states 
that  the  indorsements  on  bills  of  ex- 
change or  promissory  notes  rest  upon 
the  theory  that  the  liability  of  the  in- 
dorsers to  each  other  is  regulated  by 
the  position  of  their  names,  and  that 


the  paper  is  transferred  from  the  one 
to  the  other  by  indorsement.  But  it  is 
stated :  "This  rule  has  no  application 
to  accommodation  indorsers,  where 
neither  of  the'tei  has  owned  the  paper 
and  no  such  transfer  has  been  made." 
A  similar  holding  appears  in  Thomp- 
son V.  Taylor  (1878)  12  R  1. 109. 

But  in  a  suit  by  an  accommodation 
indorser  against  the  first  indorser 
(payee),  who  is  tjhe  accommodated 
party,  it  has  been  held  that  the  defend- 
ant cannot  show  that  the  plaintiff  was 
surety  for  the  makers,  under  the  Nego- 
tiable Instruments  Act.  Lyons  Lum- 
ber Co.  V.  Stewart  (1912)  147  Ky.  653, 
145  S.  W.  376. 

And  see  Hauer  v.  Patterson  (1877) 
84  Pa.  274,  supra.  III.  a,  1. 

In  an  action  by  the  second  indorser, 
who  has  paid  the  note,  against  a  subse- 
quent indorser,  parol  evidence  is  com- 
petent to  show  a  verbal  agreement  be- 
tween all  the  indorsers,  previously  in- 
dorsing, that  their  indorsement  should 
be  joint  and  not  several,  and  that,  in 
the  event  of  liability  therefor  and  the 
payment  thereof  by  one  of  the  whole 
amount  of  the  note,  the  other  indorsers 
should  pay  to  the  one  thus  paying,  his 
equal  proportion  of  the  amount  thus 
paid,  as  joint,  and  not  as  several,  in- 
dorsers. Smith  V.  Morrill  (1866)  54 
Me.  48.  The  second  indorser,  who 
had  paid  the  note,  may  show  in  an  ac- 
tion by  him  against  a  subsequent  in- 
dorser that  the  plaintiff  and  defend- 
ant were,  by  parol  understanding 
amounting  to  an  agreement,  joint  in- 
dorsers holden  alike  (Hagerthy  v. 
Phillips  (1891)  83  Me.  336,  22  Atl. 
223),  or  that  they  were  cosureties 
(Paul  V.  Rider  (1877)  68  N.  H.  119). 
A  contrary  opinion,  viz.,  that  parol 
evidence  is  inadmissible,  was  ex- 
pressed in  Johnson  v.  Crane  (1844) 
16  N.  H.  68,  an  action  by  a  second 
indorser  against  the  first  indorser 
(payee).  That  parol  evidence  is  ad- 
missible in  a  suit  by  an  indorser  who 
has  paid  a  note,  against  a  subse- 
quent indorser  for  contribution,  has 
been  held  also  under  the  provision  of 
the  Negotiable  Instruments  Law  that, 
''as  respects  one  another,  indorsers 
are  liable  prima  facie  in  the  order  in 
which  they  indorse;  but  evidence  is 
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admissible  to  show  that  as  between  or 
among  themselves  they  have  agreed 
otherwise."  N.  J.  Pamph.  Laws  1902, 
p.  596,  3  Comp.  Stat.  p.  3743.  National 
Newark  Bkg.  Co.  v.  Sweeney  (1915) 
88  N.  J.  L.  140,  96  Atl.  86.  This  same 
provision  of  the  Negotiable  Instru- 
ments Law  was  considered  in  a  similar 
action  between  irregular  indorsers, 
and  a  similar  conclusion  reached,  the 
parol  evidence  being  held  admissible, 
in  Goldman  v.  Goldberger  (1913)  126 
C.  C.  A.  35,  208  Fed.  877.  In  this  con- 
nection the  limitation  of  this  discus- 
sion to  regular  indorsements  should  be 
noted;  irregular  indorsements  have, 
in  general,  been  excluded. 

In  Clapp  V.  Rice  (1859)  13  Gray 
(Mass.)  403,  74  Am.  Dec.  639,  parol 
evidence  was  held  admissible  in  an 
action  by  indorsers  who  had  paid  a 
note,  for  contribution  from  another 
indorser,  to  show  that  the  relation 
between  the  indorsers  was  that  of  co- 
sureties. The  names  of  two  of  the 
plaintiffs  appeared  before  that  of  the 
defendant;  the  name  of  the  third 
plaintiff  followed. 

A'payee  who  appears  as  the  indorser 
of  a  note,  and  who  has  been  compelled 
to  pay  the  same,  may,  in  a  suit  for  con- 
tribution against  a  subsequent  in- 
dorser, show  an  oral  agreement  of  the 
indorsers  that  they  should  be  liable  as 
cosureties,  each  bearing  one  half  of 
any  payments  necessary  to  be  made 
by  the  indorsers.  Phillips  v.  Preston 
(1847)  5  How.  (U.S.)  278, 12  L.  ed.  152 
(see  also  Rose's  Notes  to  this  case) ; 
Weston  V.  Chamberlin  (1851)  7  Cush. 
(Mass.)  404;  Sloan  v.  Gibbes  (1900) 
56  S.  C.  480,  76  Am.  St.  Rep.  559,  35 
S.  E.  408;  Kiel  v.  Choate  (1896)  92 
AVis.  517,  53  Am.  St.  Rep.  936,  67  N. 
W.  431.  In  an  action  by  one  who 
stands  in  the  position  of  the  payee  and 
first  indorser  of  a  note,  who  has  paid 
the  note,  against  a  subsequent  in- 
dorser, it  is  competent  to  show  the  in- 
tention of  the  indorsers  by  oral  evi- 
dence. Kohn  V.  Consolidated  Butter 
&  Egg  Co.  (1900)  30  Misc.  725,  63  N. 
Y.  Supp.  265.  The  payee,  as  first  in- 
dorser of  a  negotiable  instrument, 
may  recover  from  the  second  indorser 
on  proof  that  the  latter  indorsed  to 
accommodate  the  maker  for  the  benefit 


of  the'  payee.  Wyckoff  v.  Wilson 
(1890)  30  N.  Y.  S.  R.  3S4,  9  N.  Y.  Supp. 
628.  "Proof  of  such  oral,  collateral 
agreement,"  says  the  court  in  Weston 
V.  Chamberlin  (1851)  7  Cush.  (Mass.) 
404,  "does  not  contradict  or  vary  the 
written  agreement.  The  two  are  dis- 
tinct." 

In  James  v.  Calder  (1910)  7  Ga. 
App.  707,  67  S.  E.  1125,  the  payee  of 
a  check,  who  had  herself  indorsed  the 
same,  was  suing  others  who  had  in- 
dorsed subsequently  to  herself,  to- 
gether with  the  drawer  of  the  check. 
It  was  stated  by  the  court  that  pa- 
rol evidence  was  admissible  to  show 
the  legal  obligation  assumed  by  the 
defendants  sued  as  indorsers,  and 
that  the  payee  would  have  a  right  to 
show  by  parol  that,  although  the  form 
was  that  of  an  indorsement,  there  was 
in  fact  no  contract  of  indorsement,  and 
that  the  defendants  were  simply  ac- 
commodation indorsers  or  sureties,  or 
that  they  were  in  fact  joint  makers. 

The  payee  of  a  note  who  had  in- 
dorsed the  same,  and  who  has  been 
compelled  to  pay  it,  may  show  as 
against  the  maker  and  another  in- 
dorser that  he  was  a  surety  merely. 
Houston  V.  Bruner  (1872)  39  Ind.  376. 

A  payee  who  has  a  note  indorsed  by 
a  stranger,  and  who,  in  discounting 
the  note,  indorsed  his  signature  above 
that  of  the  stranger,  may,  upon  the  re- 
turn to  him  of  the  note  and  in  a  suit 
by  him  against  the  indorser,  introduce 
parol  evidence  to  show  that  he  did  not 
intend  to  change  the  character  of  the 
indorser's  contract  from  that  of  an 
original  promisor  into  a  second  in- 
dorser, by  signfng  his  name  as  above 
stated.  Austin  v.  Boyd  (1835)  24  Pick. 
(Mass.)  64.  The  payee  of  a  note  in- 
dorsed by  a  stranger,  who  indorsed 
above  the  signature  of  the  stranger, 
was,  in  a  suit  upon  the  note,  permitted 
to  show  the  circumstances,  in  Baker 
V.  Scott  (1852)  89  S.  C.  L.  (5  Rich.)  305. 

It  seems  to  have  been  the  theory  of 
the  court  in  Rhinehart  v.  Schall 
(1888)  69  Md.  852,  16  Atl.  126,  that  in 
a  suit  by  a  second  indorser,  who  had 
paid  a  note,  against  the  maker,  the 
relation  of  the  parties  may  be  shown 
by  parol. 

In  Dunn  v.  Sparks  (1856)  7  Ind.  490, 
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it  i^as  held  permissible  to  show^by  ex- 
trinsic evidence  in  a  suit  by  the  payee 
^rho  had  indorsed  a  bill,  and  who  had 
been  compelled  to  pay  it,  against  the 
drainer,  that  the  parties  were  cosure- 
ties. But  see  Armstrong  v.  Harsh- 
man  <Ind.)  infra.  In  a  suit  by  a  payee 
mrho  lias  been  compelled  to  pay  a  draft, 
SLgSLinst  the  two  drawers,  only  one  of 
vrhom  is  served,  the  defendant  may 
slio^^r  that  he  and  defendant  were 
joint  securities  for  the  other  drawer. 
Kelley  v.  Few  (1849)  18  Ohio/ 441. 

A.n  accommodation  maker  of  a  note 
-who  has  been  compelled  to  pay  the 
same  may,  in  a  suit  against  the  payee 
for  -whose  accommodation  the  note 
-was  ^iven,  and  who  indorsed  it  to  one 
who  loaned  money  thereon,  show  the 
actual  agreement.  Smith  v.  Haynes 
(1880)   82  N.  C.  449. 

It  has  been  held  competent  in  an 
action  by  an  accommodation  maker  of 
a  note,  "who  had  paid  the  same,  against 
the  payee  who  had  indorsed  the  note, 
to  sho'w  that  the  payee  by  indorsing 
the  note  intended  to  become  a  cosurety 
with  the  plaintiff  land  another,  who 
signed  as  sureties  for  the  principal 
maker  and  the  party  who  obtained  the 
money.  Drummond  v.  Yager  (1882)  10 
111.  App.  880.  This  case  arose  upon  a 
demurrer,  which  set  up  the  facts  as 
abjove  stated,  but  the  admissibility  of 
the  parol  evidence  to  prove  the  facts 
seems  to  have  been  the  thing  discussed 
by  the  court. 

In  Core  v.  Wilson  (1872)  40  Ind. 
204,  an  action  by  the  holder  of  a  note 
ag^ainst  the  makers  and  indorsers,  in 
-wbich  the  indorsers  and  one  of  the 
makers  set  up  a  secondary  liability 
and  asked  that  judgment  be  rendered 
accordingly,  it  was  held  that  the  rela- 
tion of  the  parties  to  each  other  was  a 
proper  subject  of  inquiry.  It  does  not 
appear,  however,  that  the  indorsers 
claimed  to  be  othef  than  indorsers. 
And  see  Armstrong  v.  Harshman 
(Ind*)  infra. 

From  the  foregoing  cases  it  appears 
tbat;  in  an  action  involving. the  rights 
of  an  indorser  who  is  an  original  party 
to  tlie  instrument  as  against  another 
angiTisl  party,  parol  evidence  is  ad- 
missible to  show  the  liability  assumed 
by    the  indorser.     The  United  States 


Supreme  Court,  in  sustaining  an  ac- 
tion by  the  payee  and  first  indorser, 
who  had  been  compelled  to  pay  the 
note,  against  the  subsequent  indorser, 
on  his  agreement  to  be  liable  for  one 
half  of  any  payment  the  indorsers 
might  be  compelled  to  make,  states 
that  this  agreement  is  collateral,  and 
"being,  then,  a  collateral  agreement 
by  parol,  which  is  sued,  it  stands  free 
from  the  objection  to  the  parol  evi- 
dence offered  to  prove  it.  Were  the 
action  on  the  notes,  and  this  evidence 
offered  to  contradict  them,  it  would 
be  entirely  different;  because,  in  an 
action  on  a  note,  parol  testimony  is 
not  competent  to  vary  its  written 
terms,  and  probably  not  to  vary  a 
blank  indorsement  by  the  payee  from 
what  the  law  imports.  .  .  .  But  the 
parol  evidence  here  is  not  offered  in 
any  action  on  the  note,  or  to  alter  its 
terms  or  its  indorsement;  nor  is  any 
prior  or  contemporaneous  conversa- 
•  tion  offered  to  vary  the  note  or  its 
indorsement,  in  an  action  founded  on 
either  of  them.  But  it  is  offered  to 
prove  a  separate  contract,  which  was 
made  by  parol,  and  is  of  as  high  a 
character  as  the  law  requires  in  such 
cases,  and  this  evidence  is  plenary  and 
entirely  satisfactory  to  substantiate  a 
separate  contract."  Phillips  v.  Pres- 
ton (1847)  5  How.  (U.  S.)  278,  12  L. 
ed.  152.  The  evidence  of  the  agree- 
ment was  very  satisfactory  in  this 
case,  the  agreement  having  been  made 
before  a  public  notary,  and  proved  by 
the  positive  evidence  of  two  witnesses. 
Not  all  cases,  however,  have  adhered 
to  the  view  that  parol  evidence  is  ad- 
missible as  between  original  parties. 
In  Armstrong  v.  Harshman  (1878)  61 
Ind.  52,  28  Am.  Rep.  665,  parol  evi- 
dence was  held  inadmissible  in  an  ac- 
tion by  a  surety  who  had  paid  the  note, 
against  the  payees  who  had  indorsed 
the  same,  for  contribution,  the  court 
stating  that  parol  evidence  cannot  be 
given  to  show  that  by  thus  placing 
their  names  upon  the  notes  the  in- 
dorsers intended  to  contract  a  dif- 
ferent liability  from  that  which  the 
law  attached  to  the  contract  as  made 
by  them ;  and  as  they  were  not  makers 
of  the  notes,  and  as  the  legal  effect 
of  their  contract  could  not  be  varied 
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by  parol,   there   was   no   ground   on 
which  they  could  be  held  liable  to  the 
plaintiff  for  contribution.     See  same 
case  on  former  appeal  (1878)  43  Ind. 
126,  which  seems  to  hold  contrary  to 
the  later  appeal.     And  see  Dunn  v. 
Sparks  (1856)  7  Ind.  490,  aupra.    And 
in  Johnson  v.  Ramsey  (1881)  43  N.  J. 
L.  279,  39  Am.  Rep.  580,  where  a  payee 
who  had  been  compelled  to  pay  a  part 
of  a  note  was  held  not*entitled  to  show 
an  oral  agreement  with  a  subsequent 
indorser  that  in  case  he  was  compelled 
to  pay  the  note  he  should  be  liable  for 
one  half  of  the  amount  so  paid,  the 
court  expressly  disapproves  of  the  rea- 
soning in  Phillips  v.  Preston  (U.  S.) 
supra,  to  the  effect  that  the  suit  is 
not  upon  the  contract  arising  by  law 
out  of  the  act  of  indorsing,  upon  what 
is  called  the  collateral  oral  agreement, 
the  New  Jersey  court  stating  that  that 
is   impossible  to  concede,   since   the 
theory  requires  the  existence  of  two 
legal  contracts,  an  oral  one  and  a  writ-* 
ten  one,  the  one  contradictory  of  the 
other.     Continuing,  the  court  states: 
"The  written  contract  bound  the  first 
indorser,  with  reference  to  the  rights 
of  the  indorsee,' to  pay  the  whole  note; 
the  oral  contract  bound  him  to  pay 
only  half.    Such  stipulations  relate  to 
the  same  subject-matter,  and  they  can- 
not  stand   together,   and   the  conse- 
quence is  that  it  must  be  conclusively 
presumed  that  the  parties  did  not  in- 
tend to  establish  such  inconsistencies. 
Such  a  juncture  presents  nothing  but 
the  ordinary  case  of  a  conflict  between 
the  oral  and  the  written  evidence;  in 
that  case,  the  former  requiring  the 
first  indorsee  to  pay  the  entire  claim, 
and  the  latter  binding  him   only  to 
.  bear  a  moiety  of  it."    An  accommoda- 
tion maker  who  has  been  compelled  to 
pay    a    note    cannot,    in    an    action 
against   one  whose   indorsement  ap- 
peared thereon  after  the  indorsement 
of  the  payee,  show  that  it  was  agreed 
between  such  second  indorser  and  the 
maker  that  each  should  be  liable  for 
one  half  the  note.    State,  Kling,  Prose- 
cutor, V.  Kehoe  (1896)  58  N.  J.  L.  529, 
S3  Atl.  946. 

See  Johnson  v.  Crane  (1844)  16  N. 
H.  68,  supra. 

In   Brewer  v.   Boynton    (1888)    71 


Mich.  264,  39  N.  W.  49,  an  action  by 
the  holder  of  a  note  against  the  maker 
and  three  indorsers,  in  which  the 
plaintiff  treated  the  indorsers  as  joint 
makers,  the  court,  in  denying  the  right 
of  the  plaintiff  to  do  this,  stated  that 
the  indorser's  ''liability  is  governed 
by  the  form  of  the  contract  which 
they  made,  and  the  holder  of  the  note 
could  not  lawfully  charge  them  in  any 
other  way."  No  mention,  however,  is 
made  of  parol  evidence  as  a  means  of 
'  varying  the  liability. 

IV.  Qualified  indoraeiMeiU. 
a.  Indoraentent  without  recourse. 

The  general  rule  is  that  parol  evi- 
dence is  not  admissible  to  vary  or  ex- 
plain a  qualified  indorsement  Thus, 
parol  evidence  is  not  admissible  to 
vary  an  indorsement  "without  re- 
course." Odom  Realty  Co.  v.  Central 
Trust  Co.  (1918)  22  Ga.  App.  711,  97 
S.  E.  116;  Cross  v.  Hollister  (1892) 
47  Kan.  652,  28  Pac.  693;  Youngberg 
V.  Nelson  (1892)  51  Minn.  172,  38  Am. 
St.  Rep.  497,  53  N.  W.  629.  Such  an 
indorsement  is  held  to  be  plain  and 
unambiguous,  and  therefore  not  to  be 
explained  by  parol.  It  cannot  be 
shown  that  the  indorser  verbally  guar- 
anteed the  note*  Youngberg  v.  Nelson 
(Minn.)  supra. 

In  Heagy  v.  Umberger  (1823)  10 
Serg.  j&  R.  (Miss.)  339,  the  court,  in 
holding  parol  evidence  not  admissible 
to  show  a  guaranty  of  the  solvency  of 
the  obligor,  whose  bill  was  assigned, 
where  the  writing  of  assignment  ex- 
pressly excluded  all  guaranty  of  such 
solvency,  states  that,  as  the  law  "is 
now  settled  in  Pennsylvania,  it  ex- 
cludes all  parol  evidence  of  that  class 
at  or  before  the  execution  of  the  in- 
strument, unless  in  cases  of  fraud  or 
plain  mistake  in  drawing  the  writing.** 

But  it  has  be^n  held  admissible  to 
show  an  oral  agreement*  at  the  time 
of  the  transfer  of  a  note  **without  re- 
course," that  the  purchaser  should  take 
the  paper  at  his  own  risk  absolutely, 
and  thus  relieve  the  vendor  of  all  lia- 
bility of  whatsoever  nature  that  ordi- 
narily attends  the  sale  and  transfer  by 
such  methods,  where  nothing  is  said 
to  vary  the  effect  of  the  transaction. 
Carroll  v.  Nodine  (1302)  41  Or.  412, 
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93  Am.  St.  Rep.  743,  69  Pac.  51.  It  is 
the  theory  of  this  case  that  although 
a  note  is  transferred  "without  re- 
course/' there  is  still  an  implied  war- 
ranty by  the  seller  that  it  is  what  it 
is  reputed  to  be,  and  that  no  pay- 
ments have  been  made  except  those 
that  appear  to  have  been  indorsed 
thereon,  and  that  such  as  se  appear 
are  genuine,  and  operate  to  continua 
the  obligation  in  force  as  against  the 
Statute  ef  Limitations.  This  implied 
warranty  thus  arising  is  compared 
with  the  implied  warranty  that  arises 
upon  the  sale  of  any  article  of  per- 
sonalty; and  in  carrying  the  compari- 
son further,  the  court  holds  that  the 
parties  may,  by  verbal  understanding, 
limit  the  warranty  that  would  othei*- 
wise  arise;  and  it  is  stated  that  the 
only  question  remaining  is  whether 
such  an  agreement  is  superseded  by 
the  contract  which  the  mere  delivery 
or  indorsement  without  recourse  im- 
plies. The  court  concludes  that  ''log- 
ically there  is  but  one  answer  to  the 
question,  which  is  that  the  verbal 
agreement  may  be  shown.''  It  is  ac- 
cordingly held  in  this  case  that  a 
verbal  agreement  that  the  purchaser 
was  to  take  the  note  upon  his  own  risk 
absolutely  might  be  shown  in  an  ac- 
tion by  him  against  the  indorser  with- 
out recourse,  and  thereby  relieve  the 
indorser  of  any  liability  on  the  im- 
plied warranty  because  a  payment  in- 
dorsed on  the  note  was  fictitious,  and 
the  note,  therefore,  barred  by  the  Stat- 
ute of  Limitations,  and  not  genuine. 
Ibid. 

And  parol  evidence  has  been  held 
competent  to  show  the  contract  exist- 
ing between  banks,  from  one  of  which 
to  the  other  notes  were  transferred 
by  indorsement  without  recourse,  as 
to  the  purpose  of  the  transfer.  North- 
rup  Nat.  Bank  v.  Yates  Center  Nat. 
Bank  (1916)  98  Ean«  568,  169  Pac. 
403.  The  court  states  that  the  evi- 
dence to  show  that  the  contract  by 
which  the  notes  were  placed  in  the 
plaintiff's  bank  was  not  subject  to  the 
objection  of  the  parol  evidence  rule 
that  'it  is  true  that  the  indorsement 
of  the  note  was  a  contract  by  itself, 
but  it  was  a  part  of  the  larger  or  whole 
contract  between  the  banks.     • 


•     • 


Evidence  to  show  the  whole  contract 
did  not  in  any  way  contradict,  add  to, 
vary,  or  alter  the  terms  of  the  written 
contract  contained  in  the  indorse- 
ment." 

In  Beal  v.  Wood  (1878)  5  Mo.  App. 
591,  it  was  held  permissible  to  show 
that  the  words,  "without  recourse," 
were  added  by  the  consent  of  the  in- 
dorser and  indorsee  after  .the  trans- 
fer of  the  instrument,  in  accordance 
with  the  previous  agreement,  and  that 
thereafter  the  indorsee  struck  the 
words  from  the  note,  without  the  in- 
dorser's  consent. 

An  indorsement  which  expressly 
states  that  "this  indorsement  does  not 
bind  myself  in  any  wise  outside  of  this 
land  transaction"  is  a  written  contract 
which  cannot  be  varied  or  explained 
by  parol  evidence.  McMichael  v.  Jar- 
vis  (1890)  78  Tex.  671,  16  S.  W.  111. 

5.  Indorsement  **with  recourse.*' 

The  owner  of  a  note  who  has  in- 
dorsed the  same  in  full,  "with  re- 
course," cannot  show  an  oral  under- 
standing that  the  indorsement  was  to 
be  without  recourse.  Kinsel  v.  Ballou 
(1907)  161  CaL  754,  91  Pac.  620. 

In  Phillips  V.  Bridges  (1917)  20  Ga. 
App.  489,  93  S.  E.  116,  a  payee  who 
had  signed  the  following  indorsement 
on  the  back  of  a  note:  "For  value 
received,  I  transfer  and  assign  to 
Bainbridge  State  Bank  the  within  note 
and  mortgage,  with  full  recourse  on 
me,"  is  held  estopped  from  testifying 
that  as  a  matter  of  fact  he  was  an  ac- 
commodation indorser  only;  and  the 
court  states  further  that  the  case  does 
not  fall  within  any  of  the  exceptions 
to  the  well-known  rule  of  law  that 
parol  evidence  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  an  un- 
ambiguous written  contract. 

But  where  the  agreement  was  that 
the  indorsement  was  to  be  without  re- 
course, and  by  mistake  it  was  written, 
"with  recourse,"  parol  evidence  has 
been  held  admissible.  Johnson  v.  Wil- 
liard  (1892)  88  Wis.  420,  53  N.  W. 
776.  This  defense  was  held  available 
in  an  action  at  law,  it  not  being  neces- 
sary that  the  indorser  should  have  in- 
terposed an  equitable  counterclaim  for 
the  reformation  of  the  indorsement. 
In  holding  the  evidence   admissible, 


796 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  ALR. 


the  court  states  that  the  indorser  is 
only  seeking  to  show  "that  he  never 
made  any  contract  for  personal  lia- 
bility on  the  note,  and  that  the  stipu- 
lation for  such  liability  on  his  indorse- 
ment was  inserted  therein  by  mistake. 
The  rule  of  law  is  that  'where  a  mis- 
take is  such  as  to  exclude  real  con- 
sent, and  so  prevent  the  formation  of 
any  contract,  then  the  seeming  agree- 
ment is  void.'  15  Am.  &  Eng.  Enc. 
Law,  625,  note  1,  title,  'Mistake.'  The 
rule  describes  and  includes  the  seem- 
ing contract  In  the  present  case.  The 
same  being  void  as  a  contract,  there 
can  be  no  necessity  to  resort  to  a 
court  of  equity  to  expunge  it  from  the 
indorsement.  Aiid  it  is  of  no  signifi- 
cance if,  in  order  to  render  the  seem- 
ing contract  of  liability  inoperative, 
it  is  or  may  be  necessary  to  read  the 
words,  'with  recourse,'  in  the  indorse- 
ment as  though  written,  'without  re- 
course.' The  substance  of  the  whole 
matter  is  that  the  apparent  contract  of 
liability  as  an  indorser  is  void,  that  is 
to  say,  is  not  a  contract.  Of  this  a 
court  of  law  has  cognizance,  and,  with- 
out any  reformation  of  the  indorse- 
ment, will  refuse  to  enforce  the  void 
stipulations  thus  inserted  therein  by 
mistake." 

A  letter  written  to  the  indorser, 
stating  that  the  indorsement  was  to  be 
without  recourse,  was  held  admissible 
in  an  action  on  the  indorsement  which 
had  been  made  "with  recourse,"  in 
Security  Trust  &  L.  Ins.  Co.  v.  Stuart 
(1914)  —  Tex.  Civ.  App.  — ,  163  S.  W. 
396. 

Merwin,  Judge,  in  Williams  v.  Ayles- 
worth  (1889)  4  Silv.  Sup.  Ct.  44,  54 
Hun,  633,  7  N.  Y.  Supp.  Ill,  8  N.  Y. 
Supp.  113,  expressed  an  opinion  that 
parol  evidence  is  not  competent  to 
show  that  the  payee  of  a  note,  who 
wrote  the  following:  "I  guarantee 
the  collection  of  the  within  note,"  and 
signed  the  same  on  the  back  of  the 
instrument,  warranted  that  the  note 
was  good  and  would  be  paid  at  ma- 
turity, while  Martin,  Judge,  expresses 
an  opinion  to  the  contrary. 

o.  Mndorsentent  "for  coUectian*'  or  "far 

account.** 

A  bank  which  has  brought  an  action 
on  a  note  indorsed  as  follows:    "Pay 


(plaintiff  bank)  or  order  for  collec- 
tion for"  the  payee  of  the  note,  cannot 
show  by  parol  that  the  indorsement 
was  absolute.  Third  Nat  Bank  v. 
Clark  (1877)  23  Minn.  263.  An  in- 
dorsement of  a  draft  as  follows :  "Pay 
W.  H.  Wyants,  Esq.,  cashier,  or  order, 
for  account  of"  the  indorsing  bank, 
signed  by  the  cashier,  cannot  be  varied 
or  explained  by  parol  evidence.  Ar- 
mour Bros.  Bkg.  Co.  v.  Riley  County 
Bank  (1883)  30  Kan«  163,  1  Pac.  506. 
In  Leary  v.  Blanchard  (1816)  48  Me. 
269,  an  indorsement  to  "pay  to  A  6. 
or  order,  for  account  of"  the  payee, 
was  held  to  be  restrictive,  and  the  or- 
dinary and  popular  sense  thereof  not 
to  be  changeable  by  parol  evidence. 

The  indorsement  by  a  bank  of  a  cer- 
tificate of  deposit  "for  account  of  the 
bank,  in  sending  the  certificate  to  an- 
other bank  in  a  letter  which  states  that 
the  certificate  WM  "for  collection  and 
credit,"  cannot  be  varied  or  explained 
by  parol  evidence.  United  States  Nat. 
Bank  v.  Geer  (1898)  55  Neb.  462,  41 
L.R.A.  444,  70  Am.  St.  Rep.  890,  75  N. 
W.  1088,  overruling  former  opinion  re- 
ported in  (1897)  53  Neb.  67,  41  L.R.A 
439,  73  N.  W.  266. 

It  has  been  held  that  even  if  nego- 
tiable paper  is  transferred  for  value, 
but  indorsed  "for  account  of"  the  in- 
dorser, parol  evidence  is  inadmissible 
to  contradict  the  indorsement.  White 
V.  Miners'  Nat.  Bank  (1880)  102  U.  S. 
658,  26  L.  ed.  250.  A  recovery,  how- 
ever, was  allowed  on  the  money  count 
in  this  case,  and  the  court  did  admit 
evidence  of  the  transaction  between 
the  parties,  showing  all  the  facts. 
One  to  whom  a  note  has  been  indorsed 
by  the  payee  "for  collection"  cannot 
show  by  parol  that  he  actually  owned 
a  part  of  the  note  in  his  own  right,  in 
a  suit  against  the  maker,  who  defend- 
ed on  the  ground  that  the  instrument 
had  been  paid.  Smith  v.  Bayer  (1905) 
46  Or.  143,  114  Am.  St  Rep.  858,  79 
Pac.  497. 

But  in  an  action  in  which  the 
plaintiff  alleged  a  mutual  mistake  and 
asked  to  have  the  indorsement  re- 
formed,— an  indorsement  which  di- 
rected the  payment  to  the  plaintiff 
with  the  designation,  "cashier  .  .  • 
for  collection  for  account  of  the  in- 
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dorser, — it  was  held  competent  to 
3how  by  parol  the  actual  contract  and 
intent  of  the  parties  to  have  been  that 
the  word,  "cashier,"  and  the  words, 
"for  collection  for  account  of,"  were 
not  intended  to  have  been  inserted  in 
the  indorsement.  Hilliard  v.  White 
(1895)  —  Tex.  Civ.  App.  — ,  31  S.  W. 
553. 

In  First  Nat.  Bank  v.  McCann  (1879) 
4  111.  App.  250,  an  indorsee  of  a  note 
which  the  payee  had  indorsed  for  col- 
lection for  his  (the  payee's)  account, 
and  on  which  the  indorsee  had  brought 
suit  against  the  maker,  was  permitted 
to  show  that  the  qualified  indorsement 
was  a  bona  fide  assignment  for  a  valu- 
able consideration,  but  no  question 
seems  to  have  been  raised. 

Parol  evidence  is  not  competent  to 
vary  or  explain  an  indorsement  in  the 
words :  "I  bind  myself  and  my  repre- 
sentatives not  to  take  advantage  of 
the  statute  by  which  indorsers  are 
released  from  liability,  after  the  first 
court  ensuing  the  maturity  of  this 
note."  Foster  v.  Stafford  (1848)  14 
Ala.  714. 

4,  "Without  reemurae*'  between  indora^ 
ere^  signatures. 

Where  the  words,  "without  re- 
course," appear  after  the  signature  of 
the  first  indorser  and  before  that  of 
the  second  indorser,  parol  evidence  is 
competent  to  show  that  the  restric- 
tive words  were  intended  to  apply  to 
the  first  indorser.  Leahmer  v.  McCuI- 
lough  (1917)  99  Kan.  451,  162  Pac. 
•297  (payee's  indorsement  involved; 
plaintiff  was  a  subsequent  indorsee, 
not  the  payee's  immediate  indorsee, 
but  whether  he  had  notice  is  not  stat- 
ed) ;  Goolrick  v.  Wallace  (1913)  154 
Ky.  596,  49  L.R.A.(N.S.)  789,  157  S. 
W.  920. 

That  evidence  is  admissible  for  such 
purpose  has  been  held  true  as  against 
a  bona  fide  holder.  Fitchburg  Bank 
V.  Greenwood  (1861)  2  Allen  (Mass.) 
434.  The  court  states  that  the  object 
or  effect  of  this  evidence  is  not  to  vary 
or  modify  the  contract  of  the  indors- 
ers, but  is  to  show  the  exact  contract 
into  which  the  indorser  had  entered; 
that,  if  the  bona  fide  holder  mistook 
the  application  of  the  words  which 
were  written  for  the  purpose  of  quali* 


fying  the  indorsement  of  the  defend- 
ant on  the  note,  this  fact  furnishes  no 
ground  for  enlarging  or  changing  the 
indorsers'  liability  on  the  contract  into 
which  they  in  fact  entered. 

It  has  been  held  in  case  of  the  in- 
dorsement of  a  note  payable  to  a  wife, 
by  the  wife  and  also  by  her  husband, 
that  it  may  be  shown  that  the  words, 
"without  recourse  on  us,"  following 
the  husband's  signature,  and  before 
the  next  indorser's  signature,  may  be 
shown  to  qualify  both  the  husband's 
and  wife's  indorsement.  Corbett  v. 
Fetzer  (1896)  47  Neb.  269,  66  N.  W. 
417.  The  action  in  this  case  was  be- 
tween the  parties,  and  in  Nebraska  it 
is  competent  to  vary  an  unqualified  in- 
dorsement by  parol  evidence  as  be- 
.  tween  tfie  parties. 

It  is  the  theory  that  the  words, 
"without  recourse,"  have  the  same  ef- 
fect, whether  they  precede  or  follow 
the  signature.  Leahmer  v.  McCul- 
lough  (Kan.)  Fitchburg  Bank  v. 
Greenwood  (Mass.)  and  Corbett  v. 
Fetzer  (Neb.)  supra.  "There  is  no 
rule  of  law,"  says  the  court  in  Fitch- 
burg Bank  v.  Greenwood  (Mass.)  su- 
pra, "which  requires  the  party  to  limit 
or  qualify  his  indorsement  by  any 
writing  preceding  his  signature.  Such 
qualification  may  and  often  does  fol- 
low the  name  of  the  party."  In  Leah- 
mer V.  McCullough  (Kan.)  supra,  the 
fact  is  noticed  and  stated  to  be  very 
persuasive  that  the  handwriting  in 
which  the  name  of  the  payee  and  the 
words,  "without  recourse,"  appeared, 
was  the  same.  Similar  facts  were  no- 
ticed in  Corbett  v.  Fetzer  (Neb.) 
supra. 

The  Negotiable  Instruments  Act 
provides  that  a  qualified  indorsement 
may  be  made  by  "adding  tp  the  indors- 
er's signature"  the  words,  "without 
recourse,"  or  words  of  similar  import* 
In  Goolrick  v.  Wallace  (1913)  154  Ky. 
596,  49  L.R.A.(N.S.)  789,  157  S.  W. 
920,  it  is  stated  that  under  this  stat- 
ute, "strictly  speaking,  these  words 
[that  is,  'without  recourse']  could  not 
appear  above  the  signature  whose  in- 
dorsement they  were  intended  to 
qualify,  but  we  do  not  feel  that  the 
statutes  should  be  given  so  narrow  a 
construction,  and  hold  that  the  quali« 
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fying  words  should  limit  the  liability 
of  that  indorsement  to  which  they 
were  intended  to  be  applied  when 
placed  upon  the  instrument."  It  was 
accordingly  held  in  this  case  that,  un- 
der the  statute,  parol  evidence  was  ad- 
missible to  show  that  the  words, 
"without  recourse/'  appearing  after 
the  signature  of  the  first  indorser  of 
a  promissory  note  and  before  the  sig- 
nature of  the  second  indorser,  were  in- 
tended to  apply  to  and  limit  the  con- 
tract of  the  first  indorser.  This  de- 
cision is  based  in  part,  at  least,  on  the 
ambiguity  arising  from  the  location  of 
the  restricting  words,  the  court  stat- 
ing that  "it  is  impossible  to  tell,  from 
the  location  of  the  qualifying  words 
with  reference  to  the  indorsement  on 
the  paper,  to  which  indorsement  they 
apply;"  and  therefore  the  ends  of  jus- 
tice require  that  all  evidence  should  be 
introduced  to  establish  this  fact.  In 
Leahmer  v.  McCullough  (1917)  99 
Kaib  451,  162  Pac.  297,  decided  under 
this  provision  of  the  Negotiable  In- 
struments Act,  it  is  stated  that  under 
this  act,  as  well  as  prior  thereto,  parol 
evidence  is  admissible  in  such  a  case. 
In  Lawrence  v.  Dobyns  (1860)  30 
Mo.  196,  where  a  note  was  indorsed  by 
the  payee,  and  following  his  name 
were  the  words,  "Without  recourse, 
S.  J.  Levi"  (Levi  being  an  agent  of  the 
payee) ,  the  court  assumes  without  dis- 
cussion that  the  payee's  indorsement 
was  in  blank,  and  denies  evidence  of 
an  agreement  to  show  that  it  was  to 
be  without  recourse. 

y.  Evidence  to  show  absence  of  contraO' 
tual  intention  or  limited  contractual 
intention. 

a.  In  general. 

The  parol  *evidence  rule  assumes  the 
existence  of  a  written  contract,  and 
denies  the  admissibility  of  parol  evi- 
dence to  vary  or  explain  the  contract 
as  thus  evidenced.  When  the  evidence 
sought  to  be  introduced  is  to  the  effect 
that  there  was  no  contract,  as,  for 
example,  because  of  lack  of  delivery, 
the  evidence  is  not  generally  regarded 
as  inadmissible  because  of  the  parol 
evidence  rule.  This  principle  finds  its 
application  in  the  cases  discussed  in 
this  subdivision  of  the  present  note. 


Evidence  that  an  indorsement  was  for 
collection,  or  to  transfer  the  instni- 
ment  to  the  true  owner,  ete.,  shows  aa 
absence  of  an  intention  to  eontract,— 
at  least,  an  absence  of  an  intention  to 
assume  any  of  the  obligationa  implied 
from  an  indorsement.  In  the  ease  of 
an  indorsement  for  collection,  it  is  not 
intended  to  pass  the  property  to  the  in- 
dorsee, but  is  intended  simply  to  en- 
able the  indorsee  to  collect  for  the  in- 
dorser. In  the  case  of  an  indorsement 
simply  to  transfer  to  the  true  owner, 
the  indorser  has  no  interest  in  the 
transaction  and  intends  to  assume  no 
obligations.  So,  in  the  other  situa- 
tions presented  in  this  subdivision, 
there  is  a  lack  of  intention  of  contract, 
— at  least,  a  lack  of  intention  to  as- 
*  sume  any  of  the  obligations  implied 
from  an  indorsement,  even  the  most 
limited  thereof. 

It  may  be  shown  that  an  indorse- 
ment was  never  intended  as  a  transfer 
of  title.  Ragsdale  v.  Ragsdale  (1900) 
105  La.  405,  29  So.  906;  Runyon  ▼. 
Clark  (1856)  49  N.  C.  (4  Jones,  L.)  62. 

Parol  evidence  is  competent  in  an 
action  by  the  transferee  after  maturity 
of  the  payee,  who  was  also  tlie  first 
.  indorser  of  the  note,  against  a  subse- 
quent indorser,  to  show  that  the  note 
had  been  regularly  transferred  to  such 
defendant  and  by  him  returned  to  the 
payee  upon  payment.  Adrian  t.  Mc- 
Caskill  (1889)  103  N.  C.  182,  3  L.RJL 
759,  14  Am.  St.  Rep.  788,  9  S.  E.  284 
This  was  held  as  against  a  holder 
without  knowledge  of  the  above-men-' 
tioned  transfers.  The  fact»  however, 
that  the  note  was  taken  from  the  payee, 
was  held  to  charge  the  transferee 
with  what  appeared  upon  the  note 
itself. 

An  indorser,  when  sued  by  his  in- 
dorsee, may  prove  that  his  name  was 
written  on  the  back  of  the  instrument 
long  prior  to  the  transfer,  and  for  tiie 
purpose  of  enabling  an  agent  to  collect 
the  same,  and  that  it  was  agreed  that 
the  transfer  to  the  plaintiff  should  be 
made  without  the  defendant's  indorse- 
ment; but,  by  neglect,  the  name  was 
not  erased.  Hudson  v.  Wolcott  (1884) 
39  Ohio  St.  618. 

Thus,  it  may  be  shown  that  ti>e 
payee  who  had  indorsed  the  note  in* 
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strueted  another  who  negotiated  it 
to  erase  the  indorsement  before  deliv- 
ery to  the  purchaser,  but,  through 
mistake,  the  note  was  delivered  with 
the  signature  remaining  thereon. 
Gregg  T.  Groesbeck  (1895)  11  Utah, 
310,  32  L.R.A«  266,  40  Pac.  202. 

In  Clark  v.  Sallaska  (reported 
herewith  ante,  746,  a  p^yee,  to  whom 
a  note  indorsed  by  him  and  used  as 
collateral  security  has  been  returned, 
was  held  entitled  to  show  an  agree- 
ment upon  a  subsequent  transfer  that 
the  indorsement  thus  made  was  not 
to  have  legal  effect  as  an  indorsement, 
but  should  be  limited  to  defects,  in- 
firmities, and  equities  existing  be- 
tween him  and  the  maker  of  the  note. 

In  Jenkins  v.  Shinn  (1892)  55  Ark. 
347,  18  S.  W.  240,  an  action  by  an  in- 
dorsee who  held  the  note  as  collateral 
security,  against  the  maker,  parol  evi- 
dence was  held  inadmissible  to  show 
that  the  indorsee  was  to  have  no  au- 
thority to  collect  the  note.  In  this 
case,  a  receipt  had  been  given  by  the 
indorsee  which  embodied  the  contract 
between  the  indorsee  and  indorser, 
and  seemingly  it  is  the  modification  of 
this  contract  that  the  court  is  con- 
sidering rather  than  the  indorsement. 

See  Smith  v.  Barber  (1790)  1  Root 
(Conn.)  207,  supra,  II.  a,  1. 

It  may  also  be  shown  that  the  in- 
dorsement by  the  payee  of  a  promis- 
sory note  which  was  delivered  to  the 
makers,  and  by  them  negotiated,  was 
not,  to  the  knowledge  of  the  person  to* 
whom  it  was  negotiated,  to  be  deliv- 
ered except  upon  the  compliance  with 
certain  conditions.  Ricketts  v.  Pen- 
dleton (1859)  14  Md.  320.  "There 
can  be  no  doubt,''  says  the  court,  ''that 
it  is  competent  for  a  defendant  to 
show  by  parol  that  a  promissory  note, 
on  which  he  is  sued  as  indorser,  was 
delivered  as  an  escrow,  or  that  it  was 
delivered  to  the  plaintiff  to  be  held 
upon  a  condition  to  be  performed  before 
the  interest  of  the  holder  could  at- 
tach." 

The  payee  of  a  bill  who  indorsed  it 
and  delivered  it  to  another  to  raise 
money  for  him  (the  payee)  was  held 
entitled  to  recover  the  bill  in  an  action 
in  trover,  from  one  into  whose  hands 
it  had  come  without  consideration,  aft- 


er its  maturity,  and  after  it  had  been 
misappropriated  by  the  person  intrust- 
ed with  it,  in  Goggerley  v.  Cuthbert 
(1806)  2  Bos.  &  P.  N.  R.  170,  127  Eng. 
Reprint,  589,  9  Revised  Rep.  632. 

But  where  a  note  bears  the  payee's 
indorsement,  and  the  payee  and  her 
son  negotiate  the  note  thus  indorsed 
to  a  bank  as  security  for  a  loan  to  the 
son,  without  anything  being  said  as  to 
an  interest  remaining  in  the  payee,  it 
has  been  held  that  evidence  that  payee 
retained  an  interest  therein  is  incom- 
petent. Cropsey  v.  Averill  (1879)  8 
Neb.  151. 

And  see  the  cases  passing  upon  the 
admissibility  of  parol  evidence  in  case 
of  indorsements  for  purposes  of  iden- 
tification, infra,  VII. 

h.  Indorsement  for  collection. 

As  between  the  parties  or  those  hav- 
ing notice,  parol  evidence  is  admissible 
to  show  that  an  unqualified  indorse- 
ment was  for  collection.  Thus,  an  in- 
dorser may  show  in  defense  of  an  ac- 
tion on  his  indorsement  that  no  sale 
of  the  bill  or  note  was  intended,  but 
that  the  indorsement  was  made  for 
purposes  of  collection  only.  Johnston 
V.  Schnabaum  (1908)  86  Ark.  82,  17 
L.R.A.(N.S.)  838,  126  Am.  St.  Rep. 
1082,  109  S.  W.  1163, 15  Ann.  Gas.  876; 
Rhodes  v.  Risley  (1791)  1  D.  Chip. 
(Vt.)  52,  1  Am.  Dec.  696. 

In  Herrick  v.  Carman  (1813)  10 
Johns.  (N.  YO  224,  it  was  held  com- 
petent in  an  action,  by  the  second  in- 
dorsee of  a  promissory  note  against 
his  immediate  indorser,  to  show  that 
the  plaintiff  gave  no  consideration  for 
the  note,  but  held  it  merely  as  the 
agent  of  the  payee  or  first  indorser,  to 
collect  the  amount  for  them;  there- 
fore, had  no  right  to  bring  the  suit. 

See  Dale  v.  Gear  (1871)  38  Conn. 
15,  9  Am.  Rep.  353,  supra,  II.  a,  4. 

Where  the  payee  of  a  note  indorsed 
the  same  to  his  agent  for  collection, 
and  several  years  thereafter  sold  the 
note  and  transferred  it  to  the  pur- 
chaser, the  indorsement  as  between 
the  indorser  and  indorsee  must  be 
deemed  to  have  been  made  at  the  time 
of  the  sale,  so  that  the  purpose  of  the 
payee  in  previously  making  the  in- 
dorsement is  immaterial.    Goodwin  v. 
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Davenport  (1860)  47  Me.  112,  74  Am. 
Dec.  478. 

The  payee  who  has  indorsed  a  note 
in  blank  and  delivered  it  to  an  agent 
may  show,  as  against  an  attaching 
creditor  of  the  agent,  that  the  indorse- 
ment and  delivery  were  for  the  pur- 
pose of  collection  or  discount  for  the 
use  of  the  payee.  Avery  &  Son  v.  Mil- 
ler (1888)  86  Ala.  495,  6  So.  38;  How- 
ell V.  McCarthy  (1916)  77  W.  Va.  695, 
88  S.  E.  181. 

In  an  action  to  recover  the  proceeds 
of  a  bill  or  note  collected  by  the  in- 
dorsee, it  may  be  shown  that  the  in- 
dorsement was  for  collection.  Mc- 
Whirt  V.  McKee  (1870)  6  Kan.  412; 
Armstrong  v.  National  Bank  (1890) 
90  Ky.  431,  9  L.R.A.  553,  14  S.  W.  411. 

The  admissibility,  of  parol  evidence 
does  not  arise  in  Blairne  v.  Bourne 
(1875)  11  R-  I.  119,  23  Am.  Rep.  429; 
but  the  court  there  states  that,  even 
where  there  is  a  general  indorsement 
of  paper  which  is  sent  only  for  collec- 
tion, it  will  remain  the  property  of  the 
sender  as  to  all  persons  having  notice. 

The  supreme  court  of  Kansas  in  the 
case  of  McWhirt  v.  McKee  (Kan.) 
supra,  states  that  such  testimony  does 
not  contradict  the  assignment,  nor 
does  it  vary  it,  nor  even  explain  it; 
that  the  contract  is  "outside  of  the  as- 
signment, and  .  •  .  parol  in  its 
character,  and  therefore  could  be 
proved  by  oral  testimony.  The  con- 
tract was  that  [the  indorsee]  was  to 
take  the  note,  collect  it,  and,  when  col- 
lected, to  pay  it  over,  and  all  this  was 
in  parol.  The  'assignment'  forms  no 
part  of  the  contract,  and  was  made  only 
to  assist  [the  indorsee]  in  the  perform- 
ance of  the  obligation  he  took  upon 
himself  by  reason  of  the  contract." 

The  drawer  of  a  bill  of  exchange 
payable  to  his  own  order,  who  has  in- 
dorsed the  same  in  blank  and  deposit- 
ed it  for  collection  in  a  bank  by  which 
it  is  indorsed  in  blank  and  sent 
through  a  second  bank  to  a  third  bank, 
which  collected  the  bill,  may  show,  as 
against  the  bank  making  the  collec- 
tion, that  his  indorsement  was  for  pur- 
poses of  collection  only.  Lawrence  v. 
Stonington  Bank  (1827)  6  Conn.  521. 

The  drawer  of  a  bill  of  exchange, 
when  sued  thereon   by  an   indorsee. 


may  show  by  parol  evidence  that  the 
bill  was  indorsed  to  the  plaintiff  for 
collection  only,  and  that  the  payee 
had  notified  the  drawer  not  to  pay  to 
plaintiff.  Barker  v.  Prentiss  (1810)  6 
Mass.  430. 

It  may  be  shown  that  a  note  was  in- 
dorsed by  an  officer  of  the  maker,  and 
intrusted  to  tl^  plaintiff  for  discount. 
Hamburger  v.  Miller  (1877)  48  Md. 
325. 

That  the  indorsement  of  a  bill  by 
the  cashier  of  a  bank  to  the  cashier 
of  another  bank  is  not  conclusive  evi- 
dence of  the  transfer  of  the  property 
in  the  bill,  but  that  it  may  be  for  col- 
lection, and  it  is  competent  to  show 
by  evidence,  where  the  fact  becomes 
material,  as  to  the  way  in  which  the 
indorsement  operated,  is  held  also  in 
Church  V.  Barlow  (1830)  9  Pick. 
(Mass.)  547. 

Under  the  provision  of  the  Negoti- 
able Instruments  Act  that  delivery  of 
an  indorsed  instrument  which  has  not 
come 'into  the  hands  of  a  holder  in  due 
course  may  be  shown  to  have  been 
conditional,  for  a  special  purpose  only, 
and  not  made  to  transfer  property  in 
the  instrument,  an  unrestricted  in- 
dorsement on  a  check  sent  by  one  bank 
to  another  may  be  shown  to'have  been 
for  collection,  where  the  rights  of 
bona  fide  holders  are  not  involved. 
Morris-Miller  Co.  v.  Von  Pressentin 
(1911)  63  Wash.  74,  114  Pac.  912. 

The  right  to  show  by  parol  that  an 
indorsement  was  for  purposes  of  col- 
lection arises  in  actions  by  the  in- 
dorser  against  the  maker,  where  the 
indorser's  right  to  maintain  the  action 
is  raised.  It  is  generally  held  in  such 
cases  that  parol  evidence  is  admissi- 
ble to  show  that  the  indorsement  was 
made  for  purposes  of  collection  only. 
Dickinson  v.  Burr  (1854)  15  Ark.  372, 
overruling  Purdy  v.  Brown  (1842)  4 
Ark.  535;  Smith  v.  Childress  (1871)  27 
Ark.  328;  Carhart  v.  Wynn  (1857)  22 
Ga.  24,  approved  in  Goette  v.  Sutton 
(1^07)  128  Ga.  179,  57  S.  E.  308,  a 
case  not  within  the  scope  of  this  an- 
notation. But  it  has  been  stated  gen- 
erally that  the  holder's  own  blank 
indorsement,  left  uncanceled  on  a  note 
on  which  action  is  brought,  will  not, 
in  general,  prevent  his  recovery.    Mid- 
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dleton  V.  Griffith  (1894)  57  N.  J.  L. 
442.  This  principle  is  applied  in  oth- 
er cases  (Zimmer  v.  Chew  (1898)  84 
App.  Div.  604,  54  N.  Y.  Supp.  685), 
and  is  not  exhaustively  considered 
herein. 

In  one  of  these  cases  the  indorse- 
ment was  by  a  bank,  and  was  in  the 
usual  form  to  pay  to  any  bank  or 
banker,  and  it  is  stated  that  such  an 
indorsenient  shows  on  its  face  that  it 
passed  title  for  collection  only.  John- 
ston V.  Schnabaum  (1908)  86  Ark.  82, 
17  L.R.A.  (N.S.)  838,  126  Am.  St.  Rep. 
1082,  109  S.  W.  1163,  15  Ann.  Cas.  876. 

But  parol  evidence  is  not  admissible 
as  against  a  holder  for  value  without 
notice,  either  in' a  suit  by  such  holder 
upon  the  indorsement  (Parker  v.  Stal- 
lings  (1868)  61  N.  C.  590,  98  Am.  Dec. 
84),  or  in  a  suit  by  the  indorser  to  re- 
cover the  proceeds  from  such  holder 
(Bradford  v.  Williams  (1884)  91  N. 
C.  7). 

As  to  the  right  to  introduce  parol 
evidence  when  a*  note  is  indorsed  ''for 
collection,"  see  IV.  c,  supra. 

c.  Indorsement  far  {bilateral  security, 

A  payee  who  has  indorsed  notes  and 
delivered  them  as  collateral  securi- 
ty may  show  this  fact  by  parol  evi- 
dence in  an  action  to  recover  of  the 
person  to  whom  the  notes  have  been 
delivered,  and  who  has  collected  them. 
Hazzard  v.  Duke  (1878)  64  Ind.  220; 
Wood  V.  Matthews  (1881)  73  Mo.  477. 

In  a  very  brief  opinion  the  supreme 
court  of  Washington,  in  Keeler  v.  Com- 
mercial Printing  Co.  (1897)  16  Wash. 
526,  48  Pac.  239,  holds  parol  evidence 
admissible  as  against  a  party  who  took 
with  knowledge  that  a  note  was  in- 
dorsed in  blank  for  security  merely. 

d.  Indorsement  to  transfer  to  true  oumer. 

As  between  the  indorser  and  his 
immediate  indorsee  it  may  be  shown 
ihat  the  indorser  was  merely  a  nomi- 
nal holder  of  the  note,  which  in  fact 
belonged  to  the  indorsee,  and  that  the 
indorsement  was  made  for  the  pur- 
pose merely  of  vesting  title  in  the 
true  owner.  First  Nat.  Bank  v.  Rein- 
man  (1910)  93  Ark.  376,  28  L.R.A. 
rN.S.)  530,  125  S.  W.  443;  Allin  v. 
Williams  (1898)  97  Cal.  403,  32  Pac. 
441;  Scammon  v.  Adams  (1850)  11 
4  A.L.R.— 51. 


IlL  575  (obiter) ;  Lovejoy  v.  Citizens' 
Bank  (1880)  23  Ean.  331.  It  may  be 
shown  that  an  indorsement  was  made 
for  the  express  purpose  of  transfer- 
ring a  note  which  had  been  drawn 
payable  to  the  indorser's  order  with- 
out his  knowledge  or  consent,  to  the 
owner,  even  though  there  is  in  the 
note  a  waiver  of  presentment  for  pay- 
ment, notice  of  nonpayment  protest, 
and  notice  of  protest  and  diligence  in 
bringing  suit  thereon.  Farmers  Sav. 
Bank  v.  Hansmai^n  (1901)  114  Iowa, 
49,  86  N.  W.  31.  An  agent,  who,  in 
remitting  funds  to  his  principal,  pur- 
chased a  draft  to  his  own  order  and 
indorsed  the  same,  may,  as  against  his 
principal,  show  the  intention  as  to 
personal  liability  on  the  indorsement. 
Lewis  V.  Brehme  (1870)  33  Md.  412, 
3  Am.  Rep.  190;  Castrique  v.  Buttigieg 
(1855)  10  Moore,  P.  C.  C.  94,  14  Eng. 
Reprint,  427,  4  Week.  Rep.  427.  A 
court  of  equity  will  restrain  an  action 
on  an  indorsement  by  an  agent,  of  a 
draft  purchased  by  him  to  remit  funds 
to  his  principal,  and  accidentally  made 
payable  to  the  agent,  either  by  the 
principal  or  an  indorsee  with  notice. 
Kidson  v.  Dilworth  (1818)  5  Price, 
564,  146  Eng.  Reprint,  695,  19  Re- 
vised Rep.  656.  It  may  be  shown  that 
a  note  belonging  to  a  bank,  but  pay- 
able to  its  president  according  to  cus- 
tom, was  indorsed  by  the  president  for 
the  purpose  of  transferring  legal  title 
to  the  bank,  in  an  action  by  the  bank 
on  the  indorsement.  Lovejoy  v.  Citi- 
zens' Bank  (Kan.)  supra. 

In  M'Donough  v.  Goule  (1835)  8  La. 
472,  an  agent  who  had  indorsed  a  note 
payable  to  himself,  and  delivered  the 
same  to  his  principal  with  the  intent 
merely  of  transferring  the  legal  title 
to  the  principal,  was  allowed  to  show 
this  fact  as  against  another  agent  of 
the  principal  in  a  suit  upon  the  note; 
but  it  seems  no  question  was  raised 
as  to  the  competency  of  the  evidence. 

An  indorser  may,  when  sued  upon 
his  indorsement,  show  by  parol  that 
the  note  was  made  payable  to  him  by 
mistake,  but  in  fact  belonged  to  his 
principal,  and  that  it  was  transferred 
to  the  indorsee  to  pay  a  debt  of  the 
principal.  The  parol  evidence  in  such 
a  case  does  not  vary  the  terms  of  the 
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contract  of  indorsement,  but  is  to  show 
what  the  contract  was  in  fact.  Texas 
Baptist  University  v.  Patton  (1912) 
—  Tex.  Civ.  App.  — ,  145  S.  W.  1063. 

An  analogous  question  of  some  in- 
terest arose  in  the  case  of  Abraham  v. 
Mitchell  (1886)  112  Pa.  230,  56  Am. 
Rep.  312,  3  Atl.  830.  In  this  case  a 
sale  of  property  was  made,  and  a  note 
given  for  the  purchase  price  to  one 
other  than  the  owner,  and  indorsed 
by  the  payee  to  the  owner  for  the  pur- 
pose of  transferring  the  title  to  the 
note,  merely  subsequently,  the  indors- 
er  was  compelled  to  pay  the  note,  and 
brought  an  action  against  the  real 
owner  to  whom  it  had  thus  been  trans- 
ferred, to  recover  the  amount  thus 
paid.  In  holding  that  there  could  be 
a  recovery,  the  court  states  that  the 
defendant  was  the  real  owner  of  the 
note  before  its  indorsement  and  had 
a  right  to  demand  its  transfer;  that 
he  was  present  when  it  was  given,  and 
agreed  to  take  it,  and  passively  assent- 
ed to  the  insertion  of  the  plaintiff's 
name  as  payee;  that  the  plaintiff 
might  have  added  the  words,  "with- 
out recourse,"  to  his  indorsement,  or 
made  a  special  agreement  with  the 
defendant  for  his  protection,  but  the 
•  law  implies  an  agreement  by  the  de- 
fendant to  reimburse  the  plaintiff  in 
case  he  should  pay  the  note  to  an  in- 
nocent holder  because  of  his  indorse- 
ment. 

0.  Indorsement  to  evidence  payment. 

It  has  been  held  that  the  payee  of 
a  note  who  has  indorsed  the  same  may 
show  that  the  indorsement  was  made 
upon  the  payment  of  the  note  and  as 
evidence  of  such  payment.  Spencer 
V.  Sloan  (1886)  108  Ind.  183,  58  Am. 
Rep.  35,  9  N.  E.*150;  Cole  v.  Smith 
(1877)  29  La.  Ann.  551,  29  Am.  Rep. 
343;  Davis  v.  Morgan  (1870)  64  N.  C. 
570;  Morris  v.  Faurot  (1871)  21  Ohio 
St.  155,  8  Am.  Rep.  45.  The  admission 
of  such  testimony  does  not  vary  or 
contradict  the  terms  of  a  writing,  for 
the  question  in  such  a  case  is  "not  as 
to  the  terms  of  the  contract,  or  the 
nature  or  extent  of  the  indorser's  lia- 
bility, but  whether  there  was  any  con- 
tract at  all  out  of  which  any  liability 
could  arise."  Morris  v.  Faurot 
(Ohio)  supra. 


F/.  Negotiable  Instruments  Law. 

Several  provisions  of  the  Negotiable 
Instruments  Law  have  been  considered 
with  reference  to  the  admissibility  of 
parol  evidence  to  vary  the  contract  of 
an  indorser.  The  Negotiable  Instru- 
ments Act  provides  that  "a '  person 
placing  his  signature  upon  an  instru- 
ment otherwise  than  as  maker,  draw- 
er, or  acceptor  is  deemed  to  be  an  in- 
dorser unless  he  clearly  indicates  by 
appropriate  words  his  intention  to  be 
bound  in  some  other  capacity."  This 
provision  is  involved  more  frequently 
in  eases  of  irregular  indorsers,  and 
is  not,  therefore,  construed  frequent- 
ly in  cases  within  the  scope  of  this 
note.  It  has  been  viewed,  however,  as 
preventing  the  introduction  of  parol 
evidence  to  vary  or  explain  the  con- 
tract implied  from  the  payee's  in- 
dorsement. Kopf  V.  Yordy  (1916)  200 
IlL  App.  409;  Porter  v.  Moles  (1911) 
151  Iowa,  279,  131  N.  W.  23  (apparent- 
ly, although  not  clearly,  the  payee's 
indorsement) ;  First  Nat.  Bank  v. 
Korn  (1915)  —  Mo.  App.  — ,  179  S.  W. 
721 ;  Eaves  v.  Keeton  ( 1917)  196  Mo. 
App.  424,  193  S.  W.  629. 

See  also  People's  Bank  v.  Baker 
(1917)  —  Mo,  App.  — ,  193  S.  W.  632. 

Nor  can  an  indorsement  by  a  subse- 
quent holder  be  varied  or  explained 
by  parol  evidence.  Lyons. Lumber  Co. 
V.  Stewart  (1912)  147  Ky.  653,  145 
S.  W.  376. 

But  a  contrary  view  has  been  taken 
as  to  the  admissibility  of  parol  evi- 
dence under  this  provision  of  the  stat- 
ute, the  evidence  being  held  admissi- 
ble. Mercantile  Bank  v.  Busby  (1908) 
120  Tenn.  652,  113  S.  W.  390. 

The  provision  that  as  between  the 
immediate  parties  to  the  instrument 
delivery  may  be  shown  to  have  been 
conditional,  or  for  a  special  purpose 
only,  and  not  for  the  purpose  of  trans- 
ferring property  in  the  instrument,  has 
been  considered,  and  evidence  that  the 
indorsee  agreed  to  accept  the  note 
in  suit,  and  to  look  alone  to  the  maker 
for  its  payment,  and  not  to  hold  the 
indorsers  liable  thereon,  is  held  not 
to  show  a  conditional  delivery  within 
the  meaning  of  this  provision  of  the 
Negotiable  Instruments  Act.    SCHINE 
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V.  Johnson  (reported  herewith)  ante, 
744 

See  Morris-Miller  Co.  v.  Von  Pres- 
sentin  (1911)  63  Wash.  74,  114  Pac. 
912,  supra,  V.  b. 

And  see  National  Newark  Bkg.  Co. 
V.  Sweeney  (1915)  88  N*  J.  L.  140, 
96  Atl.  86,  and  Goldman  v.  Goldberger 
(1913)  126  C.  C.  A.  36,  208  Fed.  877, 
supra,  in.  b,  for  interpretation  of  pro- 
vision that,  as  between  indorsers,  evi- 
dence is  admissible  to  show  an  agree- 
ment that  indorsers  should  be  liable 
in  a  different  order  than  what  the  sig- 
natures prima  facie  import. 

In  Smith  v.  Squires  (1901)  13  Mani- 
toba L.  R.  360,  the  court  referred  to  §  55, 
subsec.  2,  of  the  Bills  of  Exchange  Act 
of  1890,  providing  that  the  indorser 
of  a  bill,  by  indorsing  it,  "engages 
that  on  due  presentment  it  shall  be  ac- 
cepted and  paid  according  to  its  tenor, 
and  that  if  it  is  dishonored  he  will 
compensate  the  holder  .  .  .  provid- 
ed that  the  requisite  proceedings  on 
dishonor  are  duly  taken/'  By  §  88 
this  provision  is  made  applicable  to 
promissory  notes,  and  the  court  states 
that  by  indorsing  the  note  the  defend- 
ant entered  into  the  engagement  or 
contract  with  the  plaintiff  that  an  in- 
dorsement thus  imports,  and  the  con- 
tract is  as  much  a  written  one  as  if 
the  statutory  engagement  had  been 
Written  on  the  back  of  the  note  and 
signed  by  the  defendant.  Accordingly, 
evidence  of  a  contemporaneous  parol 
agreement  is  inadmissible  to  vary  this 
contract.  This  case  was  followed  in 
Emerson  v,  Erwin  (1903)  10  B.  C.  101. 

Other  provisions  have  also  been 
considered  and  held  to  make  the  parol 
evidence  inadmissible. 

See  Guaranty  Invest.  Co.  v.  Gamble 
(1918)  102  Kan.  791,  171  Pac.  1152, 
supra,  II.  a,  2. 

See  Leahmer  v.  McCuUough  (1917) 
99  Kan.  451, 162  Pac.  297,  supra,  IV.  d. 

The  supreme  court  of  Iowa  in  Porter 
v.  Moles  (1911)  151  Iowa,  279,  131 
N.  W.  23,  in  holding  parol  evidence 
inadmissible  to  vary  the  contract  aris- 
ing upon  the  indorsement  of  a  note, 
refers  to  the  provision  of  the  Nego- 
tiable Instruments  Law  relating  to  the 
liability  of  a  general  indorser,  and 
providing  that   "every   indorser  who 


indorses  without  qualification,  war- 
rants to  all  subsequent  holders  in  due 
course:  (1)  That  matters  and  things 
mentioned  in  subdivisions  1,  2,  and  3, 
of  the  next  preceding  section ;  and  (2) 
that  the  instrument  is  at  the  time  of 
his  indorsement  valid  and  subsisting, 
and,  in  addition,  he  engages  that  on 
due  presentment,  it  shall  be  accepted 
or  paid,  or  both,  as  the  case  may  be, 
according  to  its  tenor,  and  that  if  it 
be  dishonored,  and  the  necessary  pro- 
ceedings on  dishonor  be  duly  taken, 
he  will  pay  the  amount  thereof  to  the 
holder,  or  to  any  subsequent  indorser 
who  may  be  compelled  to  pay  it."  Ref- 
erence is  also  made  to  §  3060-a  17,  of 
the  Iowa  statute  relating  to  the  con- 
struction of  the  contract  where  the 
instrument  is  ambiguous.  Subsection 
6  of  this  section,  which  seems  to  be  the 
only  one  relating  to  indorsements,  pro- 
vides that,  ''where  a  signature  is  so 
placed  upon  the  instrument  that  it  is 
not  clear  in  what  capacity  the  person 
making  the  same  intends  to  sign,  he  is 
to  be  deemed  an  indorser." 

VII,  Identification  indorsements. 

An  indorsement  cannot  be  shown  to 
have  been  for  the  purpose  of  identifi- 
cation only.  Geneser  v.  Wissner^ 
(1886)  69  Iowa,  119,  28  N.  W.  471. 
As,  for  example,  an  indorsement  mere- 
ly to  identify  the  payee  of  a  bill  of 
exchange  to  a  bank.  Thompson  v.  Mc- 
Kee  (1888)  5  Dak.  172,  37  N.  W.  367; 
Stack  v.  Beach  (1881)  74  Ind.  571,  39 
Am.  Rep.  113. 

In  Thompson  v.  McKee  (1888)  5 
Dak.  172,  37  N.  W.  367,  the  indorser 
was  assured  by  the  cashier  of  the  pay- 
ing bank  that  his  name  was  only  de- 
sired for  the  purpose  of  showing  who 
identified  the  person  to  whom  payment 
was  made,  and  that  he  should  not  be 
held  liable  on  the  draft  if  he  indorsed 
it. 

VIII*  Ambiguous   indomcmenta. 

Parol  evidence  has  been  admitted  in 
certain  cases  on  the  theory  that  the 
contract  of  the  indorsee  was  ambig- 
uous. Thus,  where  a  note  which  the 
indorsee  agreed  to  accept  in  payment 
of  the  purchase  price  of  certain  prop- 
erty was  indorsed  without  recourse 
by   the   payee,   and   thereafter,   when 
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presented  to  the  indorsee,  who  re- 
fused to  accept  the  qualified  indorse- 
ment, was  indorsed  asrain  by  the  payee, 
it  has  been  held  that  these  facts  may 
be  shown  by  parol  when  properly  plead- 
•ed,  since  the  two  signatures  render  the 
indorsement  ambiguous.  Goodrich  v. 
Stanton  (1899)  71  Conn.  418,  42  Atl. 
74. 

But  see  Johnson  v.  Glover  (1887) 
121  111.  283,  12  N.  E.  257,  and  Hately 
V.  Pike  (1896)  162  111.  241,  53  Am.  St. 
Hep.  304,  44  N.  E.  441,  supra,  II.  a,  1. 

Where  the  payee,  in  indorsing  the 
note,  has  used  words  which  are  am- 
biguous, parol  evidence  is  competent 
to  explain  the  meaning.  Thus,  in  Por- 
ter V.  Kemball  (1868)  53  Barb.  (N. 
Y.)  467,  a  payee,  who  had  agreed  to 
waive  demand  and  notice  in  indors- 
ing the  note,  used  the  following 
words :  "I  waive  demand  of  protest." 
This  was  held  to  be  ambiguous,  and 
parol  evidence  admissible  to  explain. 

See  Ewan  v.  Brooks-Waterfield  Co. 
(1897)  55  Ohio  St.  596,  35  L.R.A.  786, 
60  Am.  St.  Rep.  719,  45  N.  E.  1094, 
supra. 

And  see  generally,  IV.  a. 

In  Union  Bank  v.  Hyde    (1821)    6 

Wheat.   (U.  S.)   572,  5  L.  ed.  333,  a 

'written  undertaking  by  the  indorser 

of  a  promissory  note  to  the  effect  that 


**1  do  request  that  hereafter  any  notes 
that  may  fall  due  in  the  Union  Bank 
in  which  I  am,  or  may  be.  indorser, 
shall  not  be  protested,  as  I  will  con* 
sider  myself  bound  in  the  same  man- 
ner as  if  the  said  notes  have  been  or 
should  be  legally  protested,''  was  held 
to  be  ambiguous  as  to  whether  it 
amounted  to  a  waiver  of  demand  and 
notice;  and  parol  proof  was  admitted 
to  show  that  it  was  the  understanding 
of  the  parties  that  the  demand  and  no- 
tice required  by  law  to  charge  the  in- 
dorser should  be  dispensed  with.  See 
also  Rose's  Notes  to  this  case. 

A  waiver  of  protest  by  the  payee 
upon  indorsing  a  non-negotiable  in- 
strument is  not  a  waiver  of  any  right 
whatever,  and  cannot  be  held  to  in- 
clude a  waiver  of  diligence  which,  un- 
der the  statute,  is  necessary  in  order 
to  impose  any  liability  upon  the  in- 
dorser. Burke  v.  Ward  (1895)  —  Tex. 
Civ.  App.  — ,  32  S.  W.  1047.  It  is  stat- 
ed that  if  there  were  any  ambiguity 
about  the  words,  "protest  waived,"  it 
might  be  admissible  to  introduce  tes- 
timony to  indicate  the  meaning  at- 
tached to  them  by  the  parties,  but 
their  significance  is  well  understood, 
and  no  explanation  would  be  permissi- 
ble that  would  show  that  they  meant 
"all  diligence  is  waived."        W.  A.  E. 


HARRY  B.  GARRISON  et  al.,  Appts., 

V. 

WILLIAM  NEWTON  et  al.,  Respts. 

Washington  Supreme  Court   (Dept,  No,  2)  —May ^16,  1917, 

(96  Wash.  284,  165  Pac.  90.) 

Vendor  and  purchaser  —  waiver  of  performance  — -  reasonableness  of  de- 
lay. 

1.  The  consumption  of  two  and  a  half  months  in  perfecting  title  after 
the  time  fixed  for  performance  of  a  contract  to  sell  real  estate  is  not  un- 
reasonable, if  the  vendee  acquiesced  in  efforts  to  perfect  the  title  after  the 
time  fixed,  and  there  is  no  showing  of  injury  by  the  delay  except  inability 
to  rent  the  property  because  of  defects  in  title. 

[See  note  on  this  question  beginning  on  page  815.] 

Pleading  —  amendment  of  answer  —  perfect  title  in  time,  so  as  to  show 

abuse  of  discretion.  that  the  vendor  had  been  busily  en- 

2.  There  is  no  abuse  of  discretion  in  gaged  in  perfecting  the  title,  after  the 
permitting  amendment  of  the  answer  time  for  performance,  with  full  knowl- 
in  an  action  to  rescind  a  contract  to  edge  and  consent  of  the  vendee. 

43ell  real  estate  because  of  failure  to  [See  21  R.  C.  L.  572  et  seq.] 


GARRISON  V. 

(95  Wash.  28 i. 

Vendor  and  purchaser  —  time  of  per- 
fomiaiice* 

3.  Where  time  is  not  made  of  the 
essence  of  a  contract  to  sell  real  es- 
tate, the  vendor  is  entitled  to  a  rea- 
sonable time  in  which  to  perform  his 
contract. 

—  waiver  of  right  to  rescind. 

4.  A  vendee  of  real  estate  waives 
the  right  to  rescind  the  contract  for 
failure  of  the  vendor  to  have  his  title 
perfected  at  the  time  provided  for  per- 
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formance,  if  he  acquiesces  in  the  vend- 
or's efforts  to  perfect  the  title  after 
that  date. 

—  necessity  of  demand  for  perform- 
ance. 

5.  After  the  vendee  has  waived  the 
time  of  performance  fixed  by  a  con- 
tract to  sell  real  estate,  the  vendor  will 
not  be  in  default  until  a  demand  for 
compliance  with  the  contract  and  the 
lapse  of  a  reasonable  time  to  comply 
with  the  demand. 


Appeal  by  plaintiflfa  from  a  judgment  of  the  Superior  Court  for  King 
County  (Mackintosh,  J.)  in  favor  of  defendants  in  an  action  brought  to 
rescind  a  contract  to  sell  real  estate  for  delay  in  perfecting  title.    Affirmed. 

The  facts  are  stated  in  tlie  opinion  of  the  court. 


Mr.  William  L.  Waters  for  appel- 
lants. 

Messrs.  John  H.  Perry  and  Daniel 
Landmi  for  respondents. 

Fallerton,  J.,  delivered  the  opin- 
ion of  the  court: 

On  November  29,  1M2,  William 
Newton  and  Katherine  S.  Newton, 
his  wife,  as  vendors,  entered  into  an 
executory  contract  with  Harry  B. 
Garrison  and  Katherine  S.  Garrison, 
his  wife,  as  purchasers,  for  the  sale 
of  "the  following  described  lands 
and  premises,  situated  in  Wasco 
county,  state  of  Oregon,  to  wit :  The 
east  26  acres  of  the  northeast  quar- 
ter of  the  northeast  quarter  of  sec- 
tion 21  in  township  1  north,  range 
13  east."  The  terms  and  conditions 
agreed  upon  were  as  follows : 

"The  consideration  therefor  is 
the  sum  of  $2,000  of  which  $500  has 
been  paid  in  cash,  the  receipt  where- 
of is  hereby  acknowledged,  $500 
shall  be  paid  on  or  before  one  year 
after  the  date  hereof,  $500  shall  be 
paid  on  or  before  two  years  after 
the  date  hereof,  and  $500  shall  be 
paid  on  or  before  three  years  after 
the  date  hereof,  said  deferred  pay- 
ments to  bear  interest  at  the  rate 
of  7  per  cent  per  annum,  payable  an- 
nually, principal  and  interest  to  be 
paid  at  the  bank  of  French  &  Com- 
pany, in  Dalles  City,  Oregon. 

"In  addition  to  the  conveyance  of 
said  property  from  the  first  parties 
to  the  second  parties,  the  first  par- 
ties further  agree  to  sell  and  con- 
vey, and  do  hereby  sell  and  convey, 


unto  said  second  parties  for  said 
consideration  above  mentioned,  a 
right  of  way  for  a  road  from  the 
northeast  corner  of  said  premises 
across  property  belonging  to  the 
first  parties,  and  described  as  the 
southwest  quarter  of  the  southwest 
quarter  of  section  15,  township  1 
north,  range  13  east,  which  said 
right  of  way  shall  be  along  the  west 
line  of  said  land'  last  described,  and 
shall  be  16  feet  in  width,  and  the 
first  parties  shall  put  the  same  in 
passable  condition  for  traffic  with- 
out expense  to  the  second  parties, 
provided,  always,  that  in  case  the 
right  of  way  along  the  west  line  of 
said  land  should  not  be  practical  or 
satisfactory  to  the  second  parties, 
then  said  right  of  way  shall  be  lo- 
cated across  said  premises  along  a 
practical  and  satisfactory  route,  to 
be  determined  by  said  parties. 
Otherwise  the  third  man  to  be  se- 
lected. 

"The  first  parties  hereby  cove- 
nant and  agree  to  and  witti  the  sec- 
ond parties  that,  upon  payment  of 
the  sums  of  money  hereinbefore 
mentioned,  that  they  will  execute 
and  deliver  to  said  second  parties, 
their  heirs  or  assigns,  or  anyone  des- 
ignated by  them,  a  good  and  suffi- 
cient warranty  deed  for  said  prem- 
ises above  mentioned,  and  a  deed  for 
a  right  of  way  for  a  road  as  above 
provided,  which  said  deed  shall  war- 
rant the  said  premises  free  and 
clear  from  all  encumbrances  what- 
soever, and  the  first  parties  agree 
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to  furnish  to  said  second  parties, 
without  additional  compensation,  an 
abstract  of  title  for  said  premises, 
showing  the  same  to  be  the  prop- 
erty of  the  first  party  free  and  clear 
from  encumbrances  thereon. 

"The  second  parties,  for  them- 
selves, their  heirs  and  assigns,  agree 
to  and  with  the  first  parties  to  pay 
the  sums  of  money  above  mentioned 
at  the  times  and  places  hereinbefore 
stated." 

The  plaintiffs  promptly  met  all 
payments  falling  due  until  final  pay- 
.  ment  of  $500,  with  interest,  falling 
due  November  29,  1915,  which  sum 
they  deposited  in  escrow  on  that 
date  in  the  banking  house  of  French 
&  Company,  and  made  demand  for 
their  deed  and  abstract  of  title.  A 
deed  from  plaintiffs  to  defendants, 
and  an  abstract  of  title,  were 
transmitted  by  plaintiffs  to  the 
bank.  Examination  of  the  deed 
showed  that  it  had  been  drawn  upon 
a  form  used  in  the  state  of  Wash- 
ington, and  was  inadequate  under 
the  Oregon  laws.  An  examination 
of  the  abstract  disclosed  that  there 
was  outstanding  against  the  prop- 
erty a  mortgage  for  $1,000,  that  the 
land  had  been  sold  for  the  delin- 
quent taxes  of  1912,  and,  of  the  sub- 
sequent taxes,  none  except  those  for 
the  year  1913  had  been  paid.  The 
vendors  were  notified  of  the  defects 
in  the  title,  and  demand  was  made 
that  the  title  be  cleared  and  a  quit- 
claim deed  executed  for  the  right  of 
way  for  a  road  provided  for  by  the 
contract.  At  the  same  time,  a  prop- 
er form  of  deed  for  the  state  of  Ore- 
gon and  a  quitclaim  deed  for  the 
right  of  way  were  prepared  and  for- 
warded to  the  defendants  for  execu- 
tion. The  deeds  were  executed  by 
defendants,  and  returned  to  the 
bank,  but  defendants  insisted  the 
mortgage  was  only  a  technical  mat- 
ter and  they  would  have  it  removed 
just  as  soon  as  they  were  in  a  posi- 
tion to  do  so. 

Finally,  plaintiffs,  on  January  18, 
1916,  about  fifty  days  after  they 
had  deposited  their  final  pa3anent  in 
escrow,  notified  defendants  that, 
in  view  of  their  failure  to  perform. 


the  plaintiffs  had  determined  to  re- 
scind the  contract,  and  this  action 
for  rescission  was  instituted  on  Feb- 
ruary 10,  1916.  The  court  found 
that  plaintiffs  were  not  entitled  to  a 
rescission,  and  gave  judgment 
against  them  for  the  final  payment 
due  under  the  contract.  The  plain- 
tiffs appeal. 

Appellants  assign  as  error  the  ac- 
tion of  the  court  in  permitting  re- 
spondents to  amend  their  answer  on 
the  trial  by  setting  up  an  allegation 
th^t  respondents  had,  from  Novem- 
ber 29,  1915,  to  February  16,  1916, 
with  the  full  knowledge  and  con- 
sent of  appellants,  been  busily  en- 
gaged in  perfecting  title  to  the  land 
in  controversy,  and  that  they  had 
been  delayed  by  reason  of  the  dila- 
toriness  of  the  attorney  who  repre- 
sented both  the  mortgagee  and  the 
appellants;  and,  by  way  of  cross 
complaint,  asked  judgment  against 
appellants  of  the  sum  of  $535.  The 
amendment  was  objected  to  on  the 
ground  of  surprise,  and  that  it  in- 
volved a  new  issue  after  the  issues 
had  been  fully  settled.  The  court 
offered  to  grant  a  continuance,  on 
terms  to  abide  the  final  outcome 
The  appellants,  in  view  of  the  ruling 
as  to  terms,  preferred  to  go  to  trial. 
We  think  there  was  ^in  - 
no  prejudicial  er-  ttmendllfeiit  of 
ror  committed.  The  ;?"dTJe^?io-? 
amendment  was 
germane  to  the  issues  in  the  case, 
and  its  allowance  does  not  show  any 
abuse  of  the  discretion  reposed  in 
the  trial  judges  in  such  matters. 
Moreover,  the  plaintiffs  proceeded 
with  the  trial  without  taking  ad- 
vantage of  a  continuance  offered 
them  by  the  court. 

The  only  other  error  assigned  is 
the  granting  of  a  nonsuit  against 
appellants.  This  involves  a  consid- 
eration of  the  evidence,  which  is 
made  up  in  large  part  of  the  corre- 
spondence passing  between  the  par- 
ties and  their  attorneys,  and  neces- 
sitates a  frequent  recurrence  to 
dates.  The  evidence,  shows  that,  at 
the  time  of  entering  into  the  con- 
tract in  1912,  respondents  were  tfae 
owners  of  some  68  acres  of  land  in 
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Wasco  county,  Oregon,  upon  which 
there  was  a  mortgage  of  $1,000  to 
the   Oregon  state  land  boar^i.     In 
selling  appellants  25  acres  of  this 
land,  the  contract  provided  for  a 
right  of  way  16  feet  wide  across  the 
remaining  40,  since  otherwise  appel- 
lants would  have  no  outlet  to  the 
public  highway.    In  June,  1915,  re- 
spondents   conveyed    the    40-acre 
tract  to  one  Payne,  subject  to  the 
mortgage  to  the  Oregon  state  land 
board,  and  subject  to  his  agreement 
with  the  appellants  for  a  right  of 
way  across  this  tract.    Payne  gave 
respondents      a      purchase-money 
mortgage  for  $4,200  on  the  land 
thus  conveyed  to  him.    Some  time 
in  November,  1915,  prior  to  the  ma- 
turity of  the  contract  between  ap- 
pellants and  respondents,  the  latter, 
by  letter,  began  efforts  to  secure  the 
release  of  the  25-acre  tract  from  the 
state  land  board  mortgage.    On  No- 
vember 30, 1915,  the  board  respond- 
ed as  follows:    "Replying  to  yours 
of  the  27th  inst.,  in  order  to  secure 
release  of  25  acres  from  your  mort- 
g'age,  it  will  be  necessary  for  you  to 
take  the  matter  up  with  W.  H.  Wil- 
son, of  The  Dalles,  attorney  for  the 
board  in  Wasco  county,  and  when 
his  recommendation  is  received  as 
to  the  amount  necessary  to  be  paid, 
the  matter  will  be  submitted  to  the 
board  for  consideration." 

On  the  same  date  as  the  letter 
from  the  board  to  respondents,  Wil- 
son, as  the  attorney  employed  by 
appellants  to  examine  the  title, 
wrote  respondents  as  follows: 
**Ycsterday  Henry  B.  Garrison  was 
here  to  close  up  his  contract  with 
jrou.  ...  He  deposited  the  bal- 
ance due  from  him,  namely,  $535, 
in  the  bank  of  French  &  Company, 
with  directions  to  the  bajik  to  pay 
the  money  over  to  you  upon  the  re- 
ceipt of  a  deed  for  the  land  and  a 
quitclaim  for  the  right  of  way  for 
a  road,  and  an  abstract  for  the  25 
acres  showing  clear  title.  This 
morning  French  &  Company  ad- 
vised me  that  they  had  received  the 
deed.  I  have  examined  the  deed, 
and  I  find  that  it  is  on  a  Washington 
blank,  and  that  it  is  not  good  in  this 
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state.  I  have,  therefore,  prepared 
a  new  deed  on  an  Oregon  form, 
which  I  am  sending  herewith.  Will 
you  and  Mrs.  Newton  please  kind- 
ly execute  this  deed  .  .  .  and 
forward  it  to  French  &  Company. 
I  have  also  prepared  a  quitclaim 
deed  for  the  right  of  way  for  a  road 
mentioned  in  your  contract.  .  .  . 
The  25-acre  tract  is  covered  by  the 
state  mortgage  for  $1,000,  and  be- 
fore Mrs.  Garrison  can  accept  the 
deed  from  you  the  25  acres  must  be 
released  from  the  state  mortgage. 
I  do  not  know  what  the  state  land 
board  will  require  as  a  payment  in 
order  to  release  this  tract,  but  a 
payment  of  some  kind  will  have  to 
be  made.  I  imagine  that  it  will  not 
be  less  than  $250,  probably  more 
than  that  amount." 

On  December  3,  respondents  re- 
plied as  follows:  "I  have  received 
your  deeds  and  complied  with  your 
request.  Now,  regarding  the  state 
mortgage.  The  parties  now  owning 
the  land  object  to  me  paying  off  the 
mortgage,  as  they  bought  the  land 
subject  to  the  state  loan.  So  you 
can  see  my  position,  while  I  am  will- 
ing to  do  anything  I  can  to  satisfy 
Mrs.  Garrison.  I  understand  the 
state  of  Oregon  does  not  want  their 
money,  as  long  as  the  security  is 
ample,  and  in  this  case  there  is  no 
question  as  to  the  amount  of  secur- 
ity. Now,  Mr.  Wilson,  I  hope  you 
will  see  your  way  clear  to  either  re- 
lease the  25  acres  or  accept  the  ab- 
stract without  any  payment  on 
mortgage,  as  the  abstract  is  good 
except  a  technical  point." 

This  letter  was  answered  by  Wil- 
son on  December  6,  to  the  effect 
that  the  board  would  not  release  the 
25  acres  without  a  payment  of  some 
kind,  and  suggesting  that  respond- 
ents pay  off  the  whole  mortgage  of 
$1,000  to  the  state,  and  protect 
themselves  by  taking  an  additional 
mortgage  for  that  sum  from  Payne. 
Respondents  replied  on  December 
11,  as  follows:  "In  reply  to  yours 
of  recent  date  will  say,  in  answering 
your  suggestion  of  paying  off  part 
of  the  mortgage,  it  seems  as  it 
would  complicate  matters  consider- 
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ably,  and  I  hope  there  will  be  some 
way  found  that  we  can  get  around 
this  matter.  As  to  paying  the  full 
amount  of  the  mortgage,  I  am  not 
in  a  position  to  do  that  at  present, 
as  you  know  money  matters  are  a 
little  close  with  all  of  us ;  and  as  you 
know  records  show  I  sold  that  40 
acres  subject  to  this  mortgage  to 
Mr.  Payne,  it  would  be  very  unjust 
to  Mr.  Payne  for  me  to  foreclose 
this  mortgage,  which  I  could  not  do. 
Now,  Mr.  Wilson,  would  you  accept 
a  contract  from  me  guaranteeing 
and  protecting  Mr.  Garrison  in  re- 
gard to  the  loan  until  I  can  pay  off 
this  mortgage,  which  I  will  do  just 
as  soon  as  I  get  payments  from  Mr. 
Payne.  You  know,  I  am  holding  a 
$4,000  second  mortgage  on  that 
place.  This  contract  can  be  made 
Al.  Or  if  I  will  have  the  40  acres 
reappraised  by  some  of  the  best 
citizens  and  farmers  of  your  com- 
munity, and  their  reappraisement 
shows  ample  security  for  the  $1,000, 
will  you  release  the  25  acres,  as  we 
understand  the  matter  is  now  up  to 
you?  Of  course,  this  will  be  extra 
expense  to  me,  but  I  am  willing  to 
bear  thi3  extra  expense  in  order  to 
adjust  matters,  providing  Mr.  Gar- 
rison will  not  accept  the  contract 
above  mentioned.  Hoping  one  of 
the  above  suggestions  will  meet 
with  your  approval,  I  am." 

On  December  16,  Wilson  wrote 
respondents  that  the  land  board 
would  not  release  the  25  acres  with- 
out some  kind  of  a  payment,  and  on 
the  following  day  again  wrote  them 
as  follows:  "Mr.  Garrison  objects 
to  the  title  of  the  25  acres  which 
you  sold  to  him  because  it  is  cov- 
ered by  the  mortgage  held  by  the 
state  land  board  for  $1,000,  and  also 
the  property  was  sold  for  delin- 
quent  taxes  for  1912,  amounting  to 
$14.60.  Of  course,  these  objections 
can  be  overcome  by  your  procuring 
a  release  of  the  25  acres  from  the 
state  land  board  mortgage,  and  by 
redeeming  from  the  tax  sale.  Mr. 
Garrison  objects  to  the  right  of  way 
because  the  40  acres  across  which 
the  right  of  way  runs  is  covered  by 
the   mortgage    of   the    state   land 


board  fo^  $1,000;  also  the  second 
mortgage  to  you  for  $4,000;  and  it 
has  not  been  opened  up  to  travel  as 
required  by  the  agreement.  As  I 
understand  Mr.  Garrison,  he  refuses 
to  accept  either  the  deed  for  the  25 
acres,  or  the  deed  for  the  right  of 
way  for  the  road,  for  the  reasons 
stated  above." 

Nothing  further  was  done  by  re- 
spondent William  Newton  until  af- 
ter his  return  to  Seattle  from  a 
business  trip  to  Spokane,  when,  on 
January  10,  1916,  he  wrote  Wilson 
as  follows:  "I  have  just  returned 
to  the  city  and  would  now  be  very 
glad  to  have  this  matter  straight- 
ened up.  Now,  Mr.  Wilson,  what  is 
the  least  payment  you  will  accept 
on  the  state  mortgage,  or  what  will 
the  state  take  in  cash  for  the  re- 
lease of  the  25  acres  and  right  of 
way,  leaving  the  mortgage  as  it  is, 
as  a  foreclosure  is  possible  this  fall, 
and  I  would  rather  deposit  a  cer- 
tain amount  of  cash  to  the  state 
credit  than  affect  the  mortgage,  on 
Mr.  Payne's  account.  I  hope  yx)u 
will  be  as  lenient  as  possible.'' 

Wilson  answered  that  the  least 
payment  he  could  recommend  for 
the  board  to  accept  for  a  release 
would  be  $250.  On  January  14,  re- 
spondent Newton  wrote  Garrison  as 
follows:  "Now,  in  regard  to  that 
abstract:  I  want  to  ask  you  if  you 
will  not  accept  the  abstract  as  it  is 
for  the  present,  as  it  is  absolutely 
good  with  only  a  technical  point  of 
law  to  cloud  it,  and  that  will  be  re- 
moved and  everything  clear  just  as 
soon  as  I  am  in  a  position  to  lift  the 
$1,000  mortgage.  You  understand, 
Mr.  Payne  assumed  the  full  $1,000 
state  mortgage  when  he  bougrht  the 
40  acres,  and  which  is  on  record  at 
The  Dalles,  showing  that  the  40 
acres  is  held  for  the  $1,000  state 
loan.  I  hold  a  $4,000  as  second 
mortgage,  so  am  also  responsible. 
There  is  absolutely  no  danger  to 
you.  Or,  to  convince  you  of  my  hon- 
est efforts,  I  will  be  willing  for  you 
to  hold  back  $50  or  $100  until  I  can 
lift  the  mortgage.  Now,  Mr.  .Gar- 
rison, there  is  nothing  gained  for 
you  or  me  by  holding  out  on  these 
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trivial  points;  we  could  both  work 
to  better  advantage  if  we  are 
friends  and  understand  one  another. 
I  will  do  anything  within  reason 
that  you  may  suggest,  to  show  that 
I  want  to  do  what  is  right,  but,  Mr. 
Garrison,  I  am  not  in  a  position 
just  now  to  lift  that  mortgage,  and 
I  do  want  to  get  this  matter 
straightened  out  satisfactorily  to 
both  of  us.  Please  let  me  hear  from 
you  at  your  earliest  convenience  re- 
garding this  matter/.' 

In  response  to  this  letter,  appel- 
lant Garrison  sent  the  following  re- 
ply and  notice  of  rescission :  "You 
evidently  now  wish  me  to  pay  the 
money  and  accept  your  deed  with 
the  $1,000  mortgage  unpaid,  or  the 
land  released  from  the  mortgage, 
without  the  right  of  way  being 
either  selected  or  improved,  with 
the  $4,000  second  mortgage  against 
the  right  of  way.  In  other  words, 
to  take  the  property  practically  as 
it  is,  and  look  to  Mr.  Payne  to  pay 
oflf  the  mortgage  and  improve  the 
right  of  way.  ...  In  the  mean- 
time, on  December  6, 1916, 1  had  an 
opportunity  to  lease  this  property, 
and  again  on  January  4,  1916;  .  .  . 
to  these  people  I  have  been  unable 
to  give  any  reply  on  account  of  the 
uncertainty  about  closing  the  deal. 
...  In  fact,  you  say  you  are  'not 
in  a  position  just  now  to  lift  that 
mortgage.'  .  .  .  In  view  of  this 
admission  on  your  part,  and  your 
failure  to  say  an3rthing  about  the 
right  of  way,  its  selection  or  im- 
provement, or  the  delinquent  taxes 
still  unpaid,  I  think  it  is  useless  for 
us  to  go  any  further.  It  seems  that 
I  have  waited  in  vain  since  Novem- 
ber 29,  1915,  and  kept  my  check 
good  at  bank  since  29th  of  Novem- 
ber, for  you  to  get  busy  on.  I  have 
waited  in  vain.  .  .  .  We  have  ac- 
cordingly, in  view  of  all  these  facts, 
concluded  to  and  do  hereby  give  you 
notice  that  we  have  rescinded  the 
contract." 

On  receipt  of  this  notice  of  re- 
scission, respondents  at  once  made 
application  through  Wilson,  the  lo- 
cal attorney  for  the  board,  for  a  re- 
lease of  the  25  acres,  but  the  appli- 
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cation  was  held  up  until  early  in 
Februai*y  because  of  the  failure  of 
respondents  to  inclose  a  remittance 
of  the  amount  tendered  for  a  re- 
lease. The  board  agreed  to  the  re- 
lease for  the  sum  of  $500,  which 
sum  was  forwarded  by  respondents 
upon  notification,  and  a  release  duly 
executed  on  February  16, 1916.  The 
delinquent  tax  sale  against  the  prop- 
erty was  redeemed  by  respondents 
on  February  28,  1916. 

Respecting  the  right  of  way  for 
a  road  over  the  Payne  40,  there  was 
in  evidence  a  contract  between 
Payne  and  appellants,  executed  on 
November  29,  1915,  making  provi- 
sion therefor  to  the  satisfaction  of 
the  latter.  The  appellants,  however, 
claimed  that  Payne's  mortgage  of 
$4,200  to  respondents  created  an 
encumbrance  upon  this  right  of  way. 
To  obviate  this,  respondents  exe- 
cuted a  release  of  their  mortgage  as 
to  the  right  of  way  agreed  upon  by 
Payne  and  appellants,  and  this  re- 
lease was  recorded  in  Wasco  county 
on  February  16, 1916.  The  abstract 
of  title  was  brought  down  to  date 
and  certified  on  March  3,  1916, 
showing  clear  title  to  the  property 
in  respondents. 

It  will  be  observed  that  the  title 
was  not  perfected  until  subsequent 
to  the  commencement  of  this  action 
for  rescission,  but  that  the  respond- 
ents, in  their  answer,  tender^  a 
sufficient  warranty  deed  and  ab- 
stract, showing  clear  title,  and 
brought  the  same  into  court.  It  ap- 
pears from  the  evidence  that  re- 
spondents were  making  an  effort, 
beginning  at  a  date  prior  to  the  ma- 
turity of  the  contract,  to  get  their 
title  in  a  shape  to  be  satisfactory  to 
the  appellants.  They  did  not  un- 
derstand in  the  beginning  that'  more 
would  be  required  of  them  than  the 
securing  of  the  release  of  the  mort- 
gage to  the  land  board,  and  they 
were  in  good  faith  endeavoring  to 
accomplish  that.  Learning  that  ap- 
pellants insisted  that  respondents' 
mortgage  from  Payne  was  an  en- 
cumbrance on  appellants'  right  of 
way,  and  that  the  1912  taxes  were 
a  lien  against  the  land  at  the  date 
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time  of 
performance. 


of  contract,  respondents  promptly 
took  measures  to  release  their  mort- 
gage as  against  the  right  of  way^ 
and  to  redeem  from  the  lien  of  the 
1912  taxes.  They  had  completely 
cleared  the  title  within  two  and  one- 
half  months  of  the  date  on  which 
appellants  were  entitled  to  a  good 
and  sufficient  deed.  The  contract 
did  not  make  time  of  its  essence, 
and  it  is  the  rule  of  law  in  such  cases 
that  a  vendor  is  entitled  to  a  reason- 
able time  in  which 
to  perform  his  con- 
tract. Whether  or 
not  the  two  and 
one-half  months  taken  by  respond- 
ents to  perfect  their  title  was  a  rea- 
sonable time,  it  is  unnecessary  to 
decide,  in  view  of  the  attitude  of 
the  parties.  The  appellants  did  not 
promptly  rescind  at  the  time  when 
they  were  entitled  to  performance, 
but  waived  such  right  by  their  ac- 
quiescence in  the  efforts  of  respond- 
ents to  effect  a  re-^ 

7^^lrr;  r^e'-cmd.  lease  of  the  mort- 
gage encumbermg 
the  land.  It  is  true  the  appellants 
asked  respondents  to  pay  off  the 
blanket  mortgage  covering  another 
tract  in  addition  to  that  contracted 
for  by  appellants,  and  that,  on  be- 
ing informed  that  this  could  not  be 
done,  they  gave  notice  of  rescission. 
But  respondents  were  endeavoring 
all  the  time  to  get  the  25-acre  tract 
of  appellants  released  from  the 
mortgage  at  the  smallest  outlay 
possible  for  themselves,  and  when 
they  found  that  could  not  be  done 
for  less  than  a  payment  of  $500  on 
the  mortgage  debt,  they  promptly 
paid  that  sum. 

That  appellants  were  willing  to 
grant  time  appears  from  the  cross- 
examination  of  Mr.  Garrison: 

Q.  After  you  learned  that  there 
was  a  mortgage  of  $1,000,  did  you 
or  did  you  not  consent  and  ap- 
prove of  Mr.  Newton's  proceeding 
to  get  a  release  from  that  mortgage 
as  to  that  25  acres  of  land  ? 

A.  Yes,  I  did.    I  wanted  him  to. 

After  allowing  the  respondents  a 
month  and  a  half  in  which  to  clear 


title,  and  just  as  arrangements  to 
accomplish  that  object  were  being 
brought  to  a  head,  notice  of  intend- 
ed rescission  was  given.  Following 
closely  upon  the  filing  of  the  com- 
plaint, respondents  were  able  to 
tender  a  perfect  title  so  far  as  the 
encumbrances  were  concerned. 
Their  legal  title  had  always  been 
perfect. 

We  think  there  was  a  sufficient 
showing  of  consent  to  delay  in  per- 
formance to  warrant  the  time  .tak- 
en in  which  to  perfect  the  title. 
There  was  no  show-  _ 
ing  of  injury  to  the  pJI^oTm  *' 


appellants        other  Jf^SuS^**"*** 

than  their  state- 
ment in  one  of  their  letters  that 
they  would  have  been  able  to  lease 
the  land  if  they  had  had  perfect 
title.  The  land  had  never  been  oc- 
cupied or  cultivated  by  appellants, 
but  had  evidently  been  bought  for 
speculative  purposes  and  allowed  to 
lie  idle.  There  was  no  proof  of  de- 
preciation in  value  between  the  date 
for  performance  and  the  time  of 
trial.  The  principle  of  law  applic- 
able to  the  state  of  facts  existing 
in  this  case  is  expressed  in  Opsjon 
V.  Engebo,  73  Wash.  324,  131  Pac. 
1146,  as  follows:  "The  rule  is  well 
settled  in  this  state  that,  after  a 
vendor  has  waived  the  essence 
clause  of  a  contract,  the  purchaser 
will  not  be  in  default  until  after  a 

demand    has    been  _aeee««tty  mt 
made  upon  him  for  demand  tor 
a   compliance   with  "^''•■^»*«*- 

his  contract,  and  a  reasonable  time 
has  elapsed  in  which  to  comply  with 
the  demand.  Whiting  v.  Doughton, 
31  Wash.  327,  71  Pac.  1026 ;  Doug- 
las V.  Hanbury,  56  Wash.  63,  134 
Am.  St.  Rep.  1096,  104  Pac.  1110; 
Walker  v.  McMurchie,  61  Wash.  489, 
112  Pac.  500.  We  have  also  held 
that  the  time  in  which  to  perform 
a  written  contract  may  be  waived 
as  well  as  extended  by  parol.  Whit- 
ing V.  Doughton,  supra. 

"The  appellant,  having  encour- 
aged the  prosecution  of  the  suit  to 
quiet  title  to  the  lot,  and  having  ac- 
quiesced in  the  delay  in  tendering 
the  deed  and  abstract  of  title,  was 


I 
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not  in  a  position  to  assert  a  breach 
of  the  contract  upon  the  part  of  re- 
spondents, in  failing  to  convey  the 
lot  at  the  time  agreed  upon.  Colx)e 
V.  Lindblom,  57  Wash.  106,  106  Pac. 
634;  Hawes  v.  Swanzey,  123  Iowa, 
51,  98  N.  W.  586;  Bales  v.  William- 
son,  128  Iowa,  127,  103  N.  W.  150/' 

Respondents  had  a  cross  com- 
plaint in  the  action,  asking  for  judg- 
ment for  $535,  the  amount  of  final 
pa3nnent  and  interest  due  on  the 
contract.  The  appellants  conceded 
that  sum  was  due  from  them  if  the 
contract  should  be  enforced. 

We  think  the  findings  and  con- 
clusions of  the  court  are  supported 
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by  the   evidence.     The   judgment 
based  thereon  is  afidrmed. 


Ellis,  Ch.  J.,  and  Mount,  Parker^ 
and  Holcomb,  JJ.,  concur. 

NOTC. 

The  question  involved  in  the  re- 
ported case  (Gakrison  v.  Newton, 
ante,  S04)  as  to  time  for  performance 
of  contract  for  sale  of  land,  where  the 
time  originally  fixed  by  the  contract 
has  beeti  waived,  is  the  subject  of  the 
annotation  beginning  at  page  815, 
post.  Instances  of  what  constitutes  a 
reasonable  time  are  gathered  at  page 
826. 


MIKE  CARROLL 

V. 

MUNDY  &  SCOTT  et  al.,  Appts. 

Iowa  Supreme  Court ^  February  tOt  1919. 

(_  Iowa,  — ,  170  N.  W.  790.) 

Waiver  —  of  date  for  abstract  of  title  —  eif ect. 

1.  The  waiver  by  a  purchaser  of  real  estate  of  the  agreement  by  the 
vendor  to  furnish  abstracts  of  title  on  a  specified  date  does  not  relieve 
him  from  the  duty  to  perform  within  a  reasonable  time. 

[See  note  on  this  question  beginning  on  page  815.] 


Vendor  and  purchaser  —  waiver  of 
date  for  abstract. 

2.  One  contracting  to  purchase  real 
estate  on  a  specified  date,  upon  which 
he  shall  receive  an  abstract  showing 
title  in  the  vendor,  consents  to  an  ex- 
tension of  time  by  returning  the  ab- 
stract tendered  him  to  the  vendor, 
with  objections,  after  the  date  speci- 
fied. 

C<mtract  —  performance  —  reason- 
able time. 

3.  Where  no  time  is  fixed  in  the  con- 
tract or  by  agreement  for  the  doing  of 
a  thing  contracted  for,  the  law  re- 
quires it  to  be  done  within  a  reason- 
able time. 

[See  6  R.  C.  L.  896.] 

Vendor  and  purchaser  —  when  consid- 
eration due. 

4.  The  consideration  named  for  a 
conveyance  of  real  estate  does  not  be- 
come due  until  the  vendor  has  per- 
formed all  the  conditions  upon  which 
his  right  to  the  consideration  rests. 


—  tender  of  performance. 

5.  A  purchaser  of  real  estate  is  un- 
der no  dbligation  to  tender  the  pur- 
chase price  until  the  vendor  has  com- 
plied with  his  undertaking  to  furnish 
an  abstract  showing  merchantable 
title  in  himself. 

Rescission  —  failure  to  furnish  ab- 
stract of  title. 

6.  A  purchaser*  of  real  estate  has  a 
right  to  a  rescission  of  the  contract 
where  the  vendor  has  delayed  for  two 
years  to  furnish,  as  agreed,  an  ab- 
stract showing  merchantable  title  in 
himself. 

—  allowance  for  improvement. 

7.  One  who  enters  into  possession 
of  real  estate  under  a  contract  of  pur- 
chase which  subsequently  fails  be- 
cause of  the  vendor's  inability  to  per- 
fect title  may  be  allowed  the  value  of 
improvements  placed  by  him  upon  the 
land^while  he  is  in  possession,  as  an 
offset  against  the  rental  value. 
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Appeal  by  defendants  from  a  decree  of  the  District  Court  for  Emmet 
County  (Lee,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  cancel  a  writ 
ten  contract  for  the  sale  and  exchange  of  certain  land.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


•     Mr.  C.  W.  Crim  for  appellants. 

Messrs.  Morse  &  Kennedy,  for  ap- 
pellee : 

Plaintiff  is  entitled  to  rescind  and 
cancel  the  contract  because  of  lack  of 
title  and  defects  therein. 

Primm  v.  Wise,  126  Iowa,  529,  102 
N.  W.  427;  Hopwood  v.  Corbin,  63 
Iowa,  218, 18  N.  W.  911 ;  Clark  v.  Weis, 
87  111.  ^8,  29  Am.  Rep.  60;  Tague  v. 
McColm,  145  Iowa,  179,  123  N.  W.  960; 
39  Cyc.  1429;  Mulholland's  Estate, 
224  Pa.  536,  132  Am.  St.  Rep.  791,  73 
Atl.  932;  Smith  v.  Detroit  &  D.  Gold 
Min.  Co.  17  S.  D.  413,  97  N.  W.  17; 
Owen  V.  Pomona  Land  &  Water  Co. 
131  Cal.  530,  63  Pac.  850,  64  Pac.  253 ; 
Read  v.  Loftus,  82  Kan.  485,  31  L.R.A. 
(N.S.)  457, 108  Pac.  850;  Bales  v.  Wil- 
liamson, 128  Iowa,  127,  103  N.  W.  150 ; 
Martin  v.  Roberts,  127  Iowa,  218,  102 
N.  W.  1126. 

Plaintiff  is  entitled  to  recover  for 
improvements  and  expenditures  be- 
cause of  defendants'  failure  to  furnish 
title. 

39  Cyc.  1400,  1440,  1638 ;  Chabot  v. 
Winter  Park  Co.  34  Fla.  258,  43  Am. 
St.  Rep.  193,  15  So.  756;  Erickson  v. 
Bennet,  39  Minn.  326,  40  N.  W.  167; 
Perry  v.  Boyd,  126  Ala.  162,  85  Am. 
St.  Rep.  17.  28  So.  711;  Bryant  v. 
Boothe,  30  Ala.  311,  68  Am.  Dec.  117; 
Read  v.  Loftus,  82  Kan.  485,  31  L.R.A.. 
(N.S.)  457,  108  Pac.  850;  Richardson 
V.  M'Kinson,  Litt.  Sel.  Cas.  (Ky.)  320, 
12  Am.  Dec.  308;  Edwin  v.  Hadley,  4 
Litt.  (Ky.)  346,  14  Am.  Dec.  140; 
Kirkpatrick  v.  Downing,  58  Mo.  32,  17 
Am.  Rep.  678;  Thomas  v.  Evans,  105 
N.  Y.  601,  59  Am.  Rep.  519,  12  N.  E. 
571 ;  Lawson  v.  Vernon,  38  Wash.  422, 
107  Am.  St.  Rep.  880,  80  Pac.  559; 
Isaacs  v.  Bardon,  114  Wis.  142,  89  N. 
W.  913;  Turner  v.  Reynolds,  81  Cal. 
214,  22  Pac.  546;  Burks  v.  Davies,  20 
Am.  St.  Rep.  213,  note. 

The  institution  of  a  suit  to  rescind  a 
contract  is  in  itself  a  sufficient  notice 
of  the  plaintiff's  election  to  rescind 
or  disaffirm  the  transaction,  and  where 
this  course  is  taken  no  previous  notice 
is  required. 

2  Black,  Rescission  &  Cancellation, 
§  576 ;  Elliott  v.  Boaz,  9  Ala.  772 ;  Hart- 
wig  v.  Clark,  138  Cal.  668,  72  Pac.  149; 
California  Farm  &  Fruit  Co.  v.  Schip- 
pa-Pietra,  151  Cal.  732,  91  Pac. 593; 
Hardingr  v.  Olson,  177  111.  298,  52  N. 


E.  482 ;  Herbert  v.  Stanford,  12  M 
503;  Dubois  v.  Xiques,  14  La.  Ann. 
430 ;  Parker  v.  Simpson,  180  Mass.  33i 
62  N.  E.  401 ;  Knappen  v.  Freenutn,  ^ 
Minn.  491,  50  N.  W.  533;  Hamilton 
Brown  Shoe  Co.  v.  Milliken,  62  Neb. 
116,  86  N.  W.  913;  McGowan  v.  Blake, 
134  App.  Div.  165, 118  N.  Y.  Supp.905; 
Sneve  v.  Schwartz,  25  N.  D.  287,  114 
N.  W.  348 ;  Kirby  v.  Harrison,  2  Ohio 
St.  326, 59  Am.  Dec.  677 ;  Davis  v.  Rosa, 
—  Tenn.  — ,  50  S.  W.  660;  MiUerv. 
Horn,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
769 ;  Angel  v.  Columbia  Canal  Co.  69 
Wash.  550,  125  Pac.  766;  Drovers'  live 
Stock  Commission  Co.  v.  Charles  Wolff 
Packing  Co.  74  Kan.  330,  86  Pac.  128. 
89  Pac.  465;  Nelson  v.  Carlson,  54 
Minn.  90,  55  N.  W.  821 ;  Higby  v.  Whit- 
taker,  8  Ohio,  198;  Mosier  v.  Walter. 
17  Okla.  305,  87  Pac.  877. 

Gaynor,  J.,  delivered  the  opinion 
of  the  court : 

On  the  7th  day  of  Novon- 
ber,  1918,  plaintiff  and  defendants 
entered  into  a  written  contract,  hj 
the  terms  of  which  the  plaintiff 
agreed  to  purchase  from  Uie  defend- 
ants certain  land  in  Emmet  counts, 
consisting:-  of  320  acres,  for  the  smn 
of  $32,000,  to  be  paid  for  as  follows: 
By  delivering  to  the  defendants  a 
good  and  sufficient  warranty  deed 
to  160  acres  in  Aurora  county,  South 
Dakota,  free  and  clear  of  all  liens 
and  encumbrances,  except  a  first 
mortgage  of  $2,000,  and  by  execut- 
ing and  delivering  to  the  defendants 
a  mortgage  in  the  sum  of  $22,000  on 
the  land  purchased  from  the  defend- 
ants ;  both  parties  agreeing  to  fur- 
nish abstracts  showing  good  and 
merchantable  title  to  each  of  their 
respective  properties. 

Some  time  after  the  contract  was 
entered  into  plaintiff  took  posses- 
sion of  the  land  in .  Emmet  countr. 
and  defendants  of  the  land  in  Au- 
rora county,  and  each  held  posses- 
sion up  to  the  time  of  the  entry  of 
the  decree  in  this  case.  After  Ik 
making  of  the  contract  and  before 
plaintiff  took  possession  of  the  Em- 
met county  land,  the  def endimts  sub- 
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mitted  to  plaintiff  an  abstract  of 
title  from  which  it  appeared  that  the 
title  to  the  Emmet  county  land  was 
not  in  the  defendants;  that  there 
was  a  $9,000  mortgage  on  the  land, 
and  there  were  other  defects  in  the 
title.  To  induce  plaintiff  to  take 
possession  of  the  land  in  Emmet 
county  and  to  surrender  to  the  de- 
fendants the  land  in  Aurora  county, 
the  defendants  promised  orally  to 
procure  perfect  title  in  themselves 
and  to  remove  all  liens  and  cure  all 
defects  at  once.  The  plaintiff  took 
possession  of  the  Emmet  county  land 
and  surrendered  to  the  defendants 
the  Aurora  county  land  in  reliance 
on  this  promise. 

It  is  reasonably  certain  from  the 
record  that  the  exchange  of  posses- 
sion was  brought  about  by  these 
promises  and  plaintiff-'s  reliance 
thereon.  From  time  to  time  there- 
after these  promises  were  renewed 
by  the  defendants,  but  never  ful- 
filled. Plaintiff  was  at-  all  times 
ready,  able,  and  willing  to  perform 
the  contract  on  his  part  whenever 
defendants  performed  their  part  of 
ttie  agreement.  The  $22,000  mort- 
gage could  not  be  made  until  the 
title  to  the  land  purchased  was  in 
the  plaintiff.  At  the  time  the  con- 
tract was  made  plaintiff  had  no 
knowledge  of  the  fact  that  the  de- 
fendants were  not  the  owners  of  the 
land,  or  that  it  was  encumbered, 
and  it  was  the  understanding  of 
both  parties  that  the  deal  was  to  be 
closed  on  the  1st  day  of  March,  1914. 
Nothing  was  said  about  the  title  to 
the  land  in  the  contract,  but  each 
agreed  to  furnish  the  other  an  ab- 
stract showing  good  and  merchant- 
able title. 

On  the  24th  day  of  March,  1916, 
this  action  was  brought  in  equity  to 
cancel  the  contract,  and  to  restore 
the  parties  to  the  same  position 
they  were  before  the  contract  was 
made.  A  decree  was  entered  for  the 
plaintiff,  canceling  the  contract,  and 
directing  each  party  to  surrender  to 
the  other  the  land  that  was  the 
subject  of  the  contract.  No  deeds 
had  been  exchanged  to  the  lands. 

It  was  further  found  by  the  court 


that  the  plaintiff,  rel3ring  upon  the 
pronuse  of  the  defendants.to  convey 
to  him  a  good  and  merchantable 
title,  unencumbered,  placed  im- 
provements upon  the  Emmet  county 
land,  while  he  was  in  possession,. 
and  incurred  other  expenses.  An 
accounting  was  had  between  the 
parties,  and  in  this  accounting  the 
use  of  the  land  by  the  plaintiff  dur- 
ing the  years  he  was  in  possession 
was  taken  into  consideration.  The 
fair  rental  value  of  the  Aurora  coun- 
ty land  was  also  considered  and 
charged  to  the  defendants.  The  im- 
provements put  upon  the  land  by 
the  plaintiff  were  shown  and  con- 
sidered, and  on  final  adjustment  the 
court  found  that  the  use  of  the  Em- 
met county  land  fairly  compensated 
the  plaintiff  for  the  improvements 
put  upon  the  land  and  the  rental  re- 
ceived by  the  defendants  for  the 
Aurora  county  land.  A  balance  was 
struck,  leaving  nothing  due  either 
upon  these  matters. 

The  defendants  appeal,  and  claim 
that  the  court  erred  in  canceling  the 
contract,  and  erred  in  allowing  any- 
thing to  the  plaintiff  for  improve- 
ments upon  the  land  while  he  was 
in  possession. 

So  far  as  this  record  shows,  plain- 
tiff had  perfect  title  to  the  land  in 
Aurora  county.  At  the  time  he  sur- 
rendered possession  to  the  defend- 
ants and  took  possession  of  the  Em- 
met county  land  he  did  so  with  the 
distinct  understanding  tiiat  defend- 
ants would  perfect  title  and  be  ready 
to  consummate  the  contract  in  ac- 
cordance with  its  terms  on  the  1st 
of  March,  1914,  and  that  an  abstract 
would  be  furnished  him  showing 
good  and  merchanteble  title  on  that 
date.  It  appears,  however,  that 
some  time  before  the  1st  of  March 
defendants  did  furnish  the  plaintiff 
with  an  abstract.  This  abstract 
showed  upon  its  face  that  the  de- 
fendants did  not  have  title  to  the 
land,  and  that  it  was  largely  encum- 
bered. This  abstract  was  examined 
by  counsel  for  the  plaintiff  and  re- 
turned to  the  defendants  oil  or  about 
April  3,  1914,  with  objections. 

Now,  it  may  be  said  that,  not* 
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withstanding  the  fact  it  was  the  un- 
derstanding of  the  parties  that  the 
deal  should  be  consummated  and 
closed,  and  the  contract  fully  per- 
formed on  the  1st 
ebr.*JSL"a1v^er'  day  of  March,  1914, 
Zi;^t:l%t'r  the    plaintiff  ^n. 

sented  to  lurther 
time  by  returning  the  abstract  with 
his  objections.  It  appears,  how- 
ever, that  after  the  abstract,  with 
objections,  was  received,  the  defend- 
ants never  returned  the  same  to  the 
plaintiff,  and  never  thereafter  ten- 
dered to  the  plaintiff,  or  offered  the 
plaintiff,  any  abstract  showing  good 
and  merchantable  title;  further, 
that  the  defendants  never  did  have  a 
good  and  merchantable  title  to  this 
land,  either  at  the  time  the  contract 
was  made  or  at  the  time  this  action 
was  begun. 

It  may  be  conceded  that,  when 
the  plaintiff  returned  this  abstract 
to  the  defendants,  with  his  objec- 
tions, he  impliedly  consented  not  to 
repudiate  the  contract  on  account 
of  the  defects,  but  this  was  because 
of  defentants'  promise  to  immedi- 

woiver-of  date  ^^^y  remedy  the 
for  abMtract  of  defects.  This  did 
titie-eifect.  ^^^  release  defend- 

ants from  their  contractual  duty  to 
perform  within  a  reasonable  time. 
Where  no  time  is  fixed  in  the  con- 

contract-per.  t^act  oj  by  agTce- 
formanee^  meut  of  the  partics 

rea.onable  time.    ^^^    ^j^^     j^j^^^      ^j^^ 

law  requires  it  to  be  done  within  a 
reasonable  time.  The  defendants 
having  agreed  in  their  contract  to 
convey  this  land  to  the  plaintiff  for 
a  consideration  named,  the  consid- 
eration named  could  not  become  due 

until  after  defend- 
ohaiiei^when^'"  ants  had  performed 

eoniilderatlon  ^11    COnditiOUS    UpOn 

which  their  right 
to  the  consideration  rested.  They 
could  not  have  insisted  on  per- 
formance, and  no  duty  to  tender 
a  performance  rested  on  the  plain- 
tiff until  the  conditions  precedent  to 
the  duty  had  been  fully  complied 
with  by  the  defendants.  As  a  condi- 
tion precedent  to  the  duty  of  the 
plaintiff  to  pay,  there  was  the  duty 


of  the  defendants  to  present  and 
tender  to  the  plaintiff  that  lAidi 
they  had  agreed  to  give  him.  The}- 
had  agreed  to  furnish  the  idaistiff 
an  abstract  showing  good  and  mer- 
chantable title.  Until  this  was  done, 
no  obligation  rested 
on  the  plaintiff  to  '^Z7^!SLJ^ 
perform  or  tender 
performance  of  his  agreement  to 
pay.  Defendants  failed  to  perfonn 
on  the  day  stipulated,  and,  assuming 
that  plaintiff  waived  performance 
on  that  day  and  consented  to  further 
time  in  which  to  perform,  tiiis  did 
not  waive  performance  at  some 
time,  and  did  not  csctend  the  time 
for  performance  beyond  a  reason- 
able time.  This  action  was  not  com- 
menced until  more  than  two  years 
after  the  time  when  defendants 
should  have  performed,  and  the 
waiver  of  performance  on  that  day 
extended  performance  only  for  a 
reasonable  time.  Two  years  was 
surely  a  reasonable  time.  No  per- 
formance was  made  or  tendered  by 
defendants.  Plaintiff's  right  to  re- 
scind, therefore,  ,^^^^,,,j^^ 
was  perfect  at  the  fiuiuretofu- 
time  this  action  was  f|*j;J  abstract  •! 
commenced.  Even 
on  the  trial,  no  tender  of  perform- 
ance was  made,  or  excuse  offered  for 
failure  to  perform.  The  fact  is  that 
defendants  were  not  able  to  per- 
form. The  court  rightly  decreed 
that  the  contract  should  be  put  at 
an  end ;  that  the  plaintiff  should  be 
no  longer  bound  by  the  contract 

The  facts  in  this  case  bring  it 
within  elementary  law.  No  authori- 
ties need  be  cited  to  support  our  con- 
clusion. 

As  to  the  proposition  involved  in 
the  accounting,  we  have  to  say  our 
attention  is  not  called  to  any  error 
committed    in    the 
computation,  and  it  ;Sl?;*J^^?.{r' 
seems  equitable  and 
just,  under  the  record  made,  and  the 
decree  in  this  respect  must  stand. 

On  the  whole  record,  we  think  the 
judgment  of  the  court  was  right, 
and  it  is  affirmed. 


Laddy  Ch.  J.,  and 
▼ensy  JJ.,  concur. 
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ANNOTATION. 

Time  for  parf ormance  of  contmet  for  sale  (mt  exchange  of  land  where  time 

fixed  by  contract  has  been  waived. 


I.  Introdnctory,  815. 
II.  General  role,  815. 

III.  Necessity  and  effect  of  notice  of  re- 

scission, 822. 

IV.  What    constitutes    reasonable    time. 

826. 

J.  Introductory, 

The  present  note  includes  only  cases 
discussinfiT  the  time  for  completion 
where  the  time  fixed  for  the  comple- 
tion of  the  contract  for  the  sale  or  ex- 
change of  lands  has.  been  waived,  de- 
layed, or  extended.  All  cases  wherein 
it  appears  that  the  time  set  for  the 
payment  of  the  instalments  of  the 
consideration  of  such  a  contract  has 
been  waived,  delayed,  or  extended 
have  been  excluded,  except  a  few 
wherein  the  time  for  the  completion 
of  the  contract  was  the  real  question 
involved. 

/I.  General  rule. 

After  a  waiver,  extension,  or  delay 
of  the  time  set  for  the  performance  of 
a  contract  for  the  sale  or  exchange 
of  land,  a  party  is  entitled  to  a  rea- 
sonable time  within  which  to  perform 
his  part  of  the  agreement. 

Arkansas.— Mays  v.  Blair  (1915)  120 
Ark.  69,  179  S.  W.  331. 

Georgia.— Taylor  v.  Baldwin  (1859; 
27  Ga.  438,  73  Am.   Dec.   736. 

Iowa. — ^Van  Vranken  v.  Cedar  Rap- 
ids &  M.  R.  R.  Co.  (1880)  55  Iowa,  135, 
5  N.  W.  197,  7  N.  W.  504;  Hawes  v. 
Swanzey  (1904)  123  Iowa,  51,  98  N. 
W.  586;  Bales  v.  Williamson  (1905) 
128  Iowa,  127,  103  N.  W.  150;  Lewis 
V.  Woodbine  Sav.  Bank  (1917)  —  Iowa, 
— ,  165  N.  W.  410.  And  see  Carroll  v. 
MuNDY  (reported  herewith)  ante, 
811. 

MissoorL  —  St.  Clair  v.  Hellweg 
(1913)  173  Mo.  App.  660,  159  S.  W.  17. 

Pennsylvania.  —  Irvin  v.  Bleakley 
(1870)  67  Pa.  24;  Hatton  v.  Johnson 
(1876)  83  Pa.  219;  Moore's  Estate 
(1899)  8  Pa.  Dist.  R.  84,  affirmed  in 
(1899)  191  Pa.  600,  43  Atl.  474;  Haus- 
man  v.  Johnson  (1907)  32  Pa.  Super, 
€t  339. 


Vermont*  —  Campbell  v.  Worthing- 
ton    (1834)    6  Vt.   448. 

Washington*  —  Opsjon  v.  Engebo 
(1913)   73  Wash.  824,  131  Pac.  1146. 

West  Virginia. — Cosby  v.  Honaker 
(1905)  57  W.  Va.  512.  50  S.  E.  610. 

England.  —  Ex  parte  Gardiner 
(1841)  4  Younge  &  C.  Exch.  503,  10 
L.  J.  Exch.  in  Eq.  N.  S.  46;  Hatten  v. 
Russell  (1888)  L.  R.  38  Ch.  Div.  334, 
57  L.  J.  Ch.  N.  S.  425,  58  L.  T.  N.  S. 
271,  36  Week.  Rep.  317. 

Canada.   —   Foster     v.     Anderson 

(1907)  15  Ont.  L.  Rep.  862,  affirmed  in 

(1908)  16  Ont.  L.  Rep.  565,  which  is 
affirmed  in  (1909)  42  Can.  S.  C.  251; 
Norman  v.  McMurray  (1913)  10  D.L.R. 
767,  4  Ont.  Week.  N.  1256,  24  Ont. 
Week.  Rep.  532. 

Thus,  in  Taylor  v.  Baldwin  (Ga.) 
supra,  it  appeared  that  one  of  the  de- 
fendants contracted  to  convey  to  one 
of  the  plaintiffs  the  title  to  a  lot  of 
land  on  payment  of  the  balance  of  the 
purchase  money  on  a  day  certain. 
The  vendee  thereupon  went  into  pos- 
session. Subsequently,  he  sold  his  in- 
terest to  the  other  plaintiff,  who  went 
into  possession.  The  defendant  then 
sold  the  land  to  his  codefendant. 
Three  years  after  the  entering  into 
the  agreement,  an  action  of  ejectment 
was  instituted  against  the  assignee  of 
the  original  vendee.  The  original  ven- 
dee thereupon  tendered  the  balance 
of  the  purchase  money,  and  demanded 
a  conveyance  of  the  lot  of  land,  which 
was  refused.  In  a  suit  instituted  for 
specific  performance  of  the  contract 
for  an  injunction  enjoining  the  eject- 
ment proceeding  and  other  relief,  it 
was  held  that  not  only  the  bond  did 
not  make  time  of  the  essence  of  the 
contract,  but  the  act  of  the  parties 
showed  that  they  did  not  consider  it 
of  the  essence,  and  that  therefore 
plaintiffs  were  entitled  to  a  reasonable 
time  within  which  to  pay  the  purchase 
money. 

In  Mays  v.  Blair  (Ark.)  supra,  an 
action  for  the  recovery  of  part  of  the 
purchase  price,  it  appeared  that  on  the 
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day  set  for  the  completion  of  the  con- 
tract the  parties  agreed  to  change  the 
contract,  and  it  was  further  agreed 
that  the  vendor  was  to  proceed  with 
the  perfection  of  the  title.  The  court, 
after  holding  that  time  was  not  of  the 
essence  of  the  contract,  decreed  that 
the  complaint  be  dismissed  unless  the 
complainant  was  ready  to  complete 
his  contract,  and  that  the  defendant 
should  be  given  a  reasonable,  time  to 
perfect  his  title. 

In  Lewis  v.  Woodbine  Sav.  Bank 
(1917)  —  Iowa,  — ,  165  N.  W.  410,  it 
appeared  that  a  contract  was  entered 
into  for  the  exchange  of  land  on  a 
day  certain.  At  the  time  fixed  neither 
party  was  ready  to  perform.  A  few 
days  later  both  parties  undertook  to 
perform.  The  plaintiff  objected  to 
the  title  of  the  defendant,  who  under- 
took to  perfect  the  same.  Thereafter 
the  plaintiff  instituted  an  action  to 
recover  the  money  paid  under  the  con- 
tract. It  was  held  that,  time  not  be- 
ing of  the  essence  of  the  contract,  the 
defendant  was  entitled  to  a  reasonable 
time  in  which  to  perfect  his  title. 

In  Bales  v.  Williamson  (1905)  128 
Iowa,  127,  103  N.  W.  150,  it  appeared 
that  the  performance  of  a  contract  to 
convey  a  tract  of  land  was  to  be  made 
on  a  day  certain.  Time  was  made  the 
essence  of  the  contract.  An  abstract 
of  title  was  furnished  to  the  plaintiff 
prior  to  the  date  fixed,  but  was  ob- 
jected to.  After  the  date  set  for  per- 
formance, another  was  delivered. 
This  abstract  was  submitted  to  the 
plaintiff's  attorney,  who  advised  that 
an  action  to  quiet  title  to  the  tract 
should  be  instituted  by  the  defendants 
to  remedy  the  defect  in  the  abstract. 
This  was  immediately  done,  and  the 
defendants  procured  a  decree  several 
months  later.  Prior  to  the  procuring 
of  the  decree  quieting  title,  the  plain- 
tiff instituted  a  proceeding  td  rescind 
the  contract.  The  court  held  that  the 
plaintiff,  having  waived  performance 
on  the  day  fixed,  and  having  advised 
the  procuring  of  a  decree  to  quiet 
title,  and  the  defendants  having  pro- 
ceeded with  due  diligence,  could  not 
then  be  heard  to  demand  the  perform- 
ance of  the  contract  on  the  day  set. 

In  Hawes  v.  Swanzey    (1904)    123 


Iowa,  51,  98  N.  W.  586,  it  appeared 
that  a  contract  for  the  sale  of  land 
was  entered  into  between  the  plaintiff 
as  vendor,  and  the  defendants  aa  ven- 
dees. At  the  time  set  for  perform- 
ance the  plaintiff  had  a  defective  title, 
which  he  proceeded  to  cure.  Several 
months  later,  and  the  day  after  the 
plaintiff  cured  his  title,  the  defend- 
ants served  a  written  notice  on  the 
plaintiff  that  they  rescinded  the  con- 
tract. In  a  proceeding  to  enforce 
specific  performance,  the  defendants 
set  up  their  rescission  of  the  contract, 
and  demanded  the  return  of  the  ad- 
vance payment.  The  court  held  that, 
in  view  of  the  fact  that  the  defend- 
ants had  acquiesced  in  the  delay  until 
the  title  was  perfected,  equity  would 
not  allow  them  to  assign  the  delay  as 
an  excuse  from  performing  on  their 
part. 

In  Van  Vranken  v.  Cedar  Rapids  & 
M.  R.  Co.  (1880)  55  Iowa,  135,  5  N.  W. 
197,  it  appeared  that  the  sole  heir  of 
an  assignee  of  a  contract  to  purchase 
land  obtained  an  extension  of  time  to 
pay  the  instalments  due,  on  consid- 
eration of  his  paying  a  higher  rate 
of  interest  than  that  provided  for  in 
the  original  contract,  and  did  not  pay 
on  that  day,  but  several  months  later. 
It  was  held  that  the  extension  of  time 
amounted  to  a  new  contract,  and  the 
provisions  of  the  old  contract  which 
made  time  of  the  essence  were  not 
applicable.  The  court  said:  "Under 
the  original  contract  the  times  of 
payment  of  the  purchase  money  of 
the  land  were  made  'of  the  essence  of 
the  contract.'  Under  that  contract,  a 
failure  to  pay  at  the  time  specified 
would  forfeit  plaintiff's  right  to  en- 
force it.  But  after  default  as  to  all 
the  annual  payments,  on  the  29th  of 
August,  1872,  a  new  contract  as  to 
the  time  of  payments  was  entered 
into,  and  witnessed  by  the  memoran- 
dum indorsed  upon  the  face  of  the  in- 
strument. This  new  contract  extend- 
ed the  times  of  payment  to  January 
20,  1873.  It  was  based  upon  the  con- 
sideration of  the  increase  of  interest 
to  10  per  centum  instead  of  6,  and 
interest  at  the  higher  rate  was  ac- 
cordingly, then  and  afterward,  paid. 
It  cannot  be  claimed  that  after  the 
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new  contract  was  entered  into,  and 
before  January  20,  1873,  the  original 
agreement  could  have  been  forfeited 
by  defendant  for  nonpayment,  be- 
cause the  new  agreement,  as  to  the 
time  of  payment,  took  the  place  of  the 
old.  That  it  was  competent  for  the 
parties  thus  to  change  their  contract 
cannot  be  doubted.  Upon  the  failure 
of  plaintiff  to  pay  at  the  time  speci- 
fied by  the  new  contract,  was  the  old 
contract  revived?  Surely  not,  for  it 
had  been  superseded  by  the  new  con- 
tract. The  old  contract,  as  to  the 
time  of  payment,  had  ceased  to  be  of 
force;  the  parties  rested  upon  the  new 
one.  This  is  very  plain.  Does  the 
new  contract  make  time  of  its  'es- 
sence?' Surely  not;  it  is  nothing  more 
than  a  simple  agreement  that  payment 
shall  be  made  at  the  time  specified, 
at  10  per  centum  per  annum  interest. 
The  case  is  simply  this:  a  contract 
making  time  of  its  'essence'  is  super- 
seded by  another  contract  that  has 
no  such  provision;  this  is  all  there  is 
of  it.  We  surely  will  not  be  expected 
to  cite  authorities  to  support  the  posi- 
tion that  it  is  competent  for  parties 
thus  to  change  their  contracts,  and 
that  the  construction  we  put  upon  the 
new  contract  is  correct.  These  posi- 
tions are  based  upon  elementary  prin- 
ciples of  the  law." 

In  St.  Clair  v.  Hellweg  (1913)  173 
Mo.  App.  660,  159  S.  W.  17,  it  appeared 
that  the  contract  for  the  sale  of  land 
was  to  have  been  completed  ten  days 
after  its  execution.  An  abstract  of  title 
was  furnished  three  days  after  the  ex- 
ecution of  the  contract.  The  purchas- 
er did  not  return  the  abstract  until 
after  the  time  set  for  completion,  and 
then  objected  to  the  title,  but  declared 
the  deal  off,  and  demanded  the  return 
of  his  earnest  money.  The  court  held 
that  where  the  condition  that  time 
was  of  the  essence  had  been  waived, 
the  courts  would  not  allow  the  other 
party  to  suffer  any  unreasonable  loss 
by  tie  waiver,  saying:  "Where  time 
is  of  the  essence  of  the  contract, 
courts  will  enforce  a  strict  compliance 
within  such  time;  but  the  action  of 
the  parties  may  constitute  a  waiver 
of  this  element  altogether,  and  courts 
will  not  allow  either  party,  by  his  ac- 
4  A.L.R.--52. 


tion  or  inaction  indicating  a  waiver, 
to  enforce  unreasonable  loss  on  the 
other  party.  Scannell  v.  American 
Soda  Fountain  Co.  (1901)  161  Mo.  606, 
61  S.  W.  889;  Mastin  v.  Grimes  (1886) 
88  Mo.  478.  If  plaintiff  intended  to 
stand  on  the  ten-day  limit,  he  should 
have  been  correspondingly  prompt  in 
making  known  his  objections  to  the 
title.  His  statement,  on  cross-exam- 
ination, that  it  was  then  to  be  ^200  or 
nothing,  and  the  fact  that  he  did  not 
go  back  to  Pierce  City  until  the 
eleventh  day,  and  then  demanded  the 
return  of  the  $200,  and  stated  that  it 
was  too  late  to  remedy  the  defects  in 
the  abstract,  coupled  with  the  fact 
that  the  evidence  shows  that  he  had 
purchased  a  place  at  Exeter  for  $1,200 
between  the  time  of  making  this  con- 
tract and  the  date  on  which  he  noti- 
fied the  defendant  that  he  wanted  the 
$200  returned,  would  indicate  that  the 
'deal,  not  having  been  completed  with- 
in the  ten  days,  was  not  the  ground 
on  which  he  was  seeking  to  repudiate 
this  contract.  The  further  fact  that, 
on  being  asked  for  the  abstract  that 
it  might  be  corrected,  he  refused  to 
give  it  up  to  the  defendant,  is  convinc- 
ing that  he  at  that  time  did  not  want 
the  abstract  to  show  good  title,  and 
was  not  willing  to  give  the  defendant 
an  opportunity  to  make  it  show  good 
title,  provided  it  was  within  defend- 
ant's power  to  do  so." 

In  Hausman  v.  Johnson  (1907)  32 
Pa«  Super.  Ct.  339,  it  appeared  that  an 
agreement  was  entered  into  between 
the  plaintiff  and  the  defendant  for  the 
sale  and  purchase  of  certain  tracts 
of  land,  the  contract  to  be  completed 
sixty  days  after  its  execution.  On  the 
examination  of  the  title,  it  was  found 
that  there  was  a  ground  rent  which 
had  never  been  extinguished.  About 
two  months  subsequent  to  the  execu- 
tion of  the  agreement,  the  plaintiff 
gave  notice  that  the  title  was  not  free 
and  clear  of  encumbrances,  and  twen- 
ty days  later  she  gave  notice  that  she 
desired  the  return  of  her  purchase 
money.  The  court  held  that,  the  time 
for  performance  having  passed,  by  the 
consent  of  the  parties  the  time  was 
waived,  and  the  vendor  was  entitled 
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to  a  reasonable  time  in  which  to  clear 
the  title. 

In  Moore's  Estate  (1899)  8  Pa.  Dist 
R.  84,  affirmed  in  (1899)  191  Pa.  600, 
43  Atl.  474,  it  appeared  that  an  agree- 
ment was  made  for  the  sale  of  a  cer- 
tain tract  of  land  on  a  day  certain. 
Neither  party  performed  on  that  date, 
but  the  vendor  continuously  extended 
the  time,  encouraging  the  complain- 
ant to  obtain  the  necessary  money. 
After  the  vendor's  death,  his  execu- 
tors refused  to  perform  the  contract. 
The  court  held  that  the  vendor  had 
waived  the  time  of  performance,  and 
therefore  the  vendee  was  entitled  to 
performance  within  a  reasonable  time 
thereafter.  It  was  said :  "After  waiv- 
er, or  where  the  agreement  was  orig- 
inally indefinite,  time  does  not  become 
of  the  essence  until  notice  be  given 
by  one  of  the  parties,  insisting  upon 
compliance  within  a  reasonable  time. 
.  .  .  The  vendee  succeeded,  as  the. 
evidence  shows,  in  making  all  the 
necessary  arrangements  in  New  York 
for  carrying  out  his  part  of  the  con- 
tract, and  performance  was  only  pre- 
vented by  the  sickness  and  subsequent 
death  of  the  vendor.  As  he  has  shown 
himself,  at  all  times,  'ready,  desirous, 
prompt,  and  eager  to  perform  the  con- 
tract,' he  ought  not  to  be  made  to  suf- 
fer the  consequences  of  the  complica- 
tion and  delay  thus  arising." 

In  Hatton  v.  Johnson  (1876)  83  Pa. 
219,  it  appeared  that  on  the  date  set 
for  the  payment  of  the  final  instal- 
ment and  delivery  of  a  deed  the  ven- 
dee asked  for  an  extension  of  time. 
On  a  subsequent  date  he  refused  to  ac- 
cept the  deed  tendered.  In  an  action 
to  recover  the  money  paid  on  the  con- 
tract, the  court  held  that  once  a  day 
certain  had  been  designated  for  the 
completion  of  a  contract  for  the  pui:- 
chase  of  land,  and  the  time  had  been 
allowed  to  pass  without  performance, 
the  vendors  were  entitled  to  a  reason- 
able time  in  which  to  perfect  their 
title. 

In  Irvin  v.  Bleakley  (1870)  67  Pa. 
24,  it  appeared  that  neither  the  purchas- 
er nor  the  vendor  offered  to  perform  ac- 
cording to  the  terms  of  the  contract  It 
was  held  on  this  point  that  where  the 
period  had  passed  for  performance  by 


the  parties,  the  time  for  performance 
became  indefinite,  the  court  sayinir- 
"No  money  was  paid  or  demanded  at 
the  end  of  the  sixty  days,  nor  was  a 
deed  tendered  by  the  vendor.  That 
period  having  i^ssed,  the  time  for  per- 
formance by  the  parties  became  indefi- 
nite, but  mutual  and  dependent  when- 
ever it  should  occur.  In  this  category, 
whichever  of  the  parties  first  desired 
to  enforce  performance  was  bound  to 
regard  his  part  of  the  contract  as  a 
condition  precedent,  and  perform  or 
offer  performance  in  order  to  enable 
him  to  proceed  to  enforce  the  con- 
tract." 

In  Opsjon  V.  Engebo  (1913)  73 
Wash.  324,  131  Pac.  1146,  it  appeared 
that  the  vendee  encouraged  the  vendor 
to  prosecute  a  suit  to  remove  a  cload 
on  his  title,  accepted  the  first  instal- 
ment of  interest,  and  consented  to  a 
further  delay.  Later,  he  sought  to  re- 
scind the  contract  on  the  ground  that 
time  was  of  the  essence.  It  was  held 
that  after  a  waiver  of  the  time  fixed 
for  performance,  the  vendor  was  en- 
titled to  a  demand  and  a  reasonable 
time  within  which  to  perform.  The 
court  said:  "The  rule  is  well  settled 
in  this  state  that,  after  a  vendor  has 
waived  the  essence  clause  of  a  con- 
tract, the  purchaser  will  not  be  in 
default  until  after  a  demand  has  been 
made  upon  him  for  a  compliance  with 
his  contract,  and  a  reasonable  time 
has  elapsed  in  which  to  comply  with 
the  demand.  .  .  .  The  appellant 
having  encouraged  the  prosecution  of 
the  suit  to  quiet  title  to  the  lot,  and 
having  acquiesced  in  the  delay  in  ten- 
dering the  deed  and  abstract  of  title, 
was  not  in  a  position  to  assert  a 
breach  of  the  contract  upon  the  part 
of  respondents  in  failing  to  convey  the 
lot  at  the  time  agreed  upon." 

But  in  Drown  v.  Ingels  (1892)  8 
Wash.  424,  28  Pac.  759,  it  appeared 
that  time  was  made  of  the  essence  of 
the  contract  for  the  purchase  of  land. 
In  case  of  the  nonpayment  of  any  of 
the  instalments  the  vendor  had  the 
right  to  declare  a  forfeiture.  On  the 
date  set  for  the  first  instalment  the 
purchaser  asked  for  an  extension  of 
time.  The  extension  was  granted  by 
the   vendor,    provided   the   purchaser 


i 


ANNO.— LAND  CONTRACT— WAIVER  OF  TIME  FIXED— EFFECT.    819 


should,  at  a  stated  day,  pay  a  larger 
sum,  which  would  be  in  full* for  the 
land.  The  money  was  not  paid  at  the 
time,  and  was  n6t  tendered  for  several 
clays  thereafter.  In  the  meantime  the 
vendor  sold  the  property  to  another. 
It  was  held  that,  by  the  extension,  the 
vendor  did  not  waive  the  right  of  for- 
feiture. Th"t  court  said:  "It  is,  how- 
ever,  strenuously  argued  on  the  part 
of  appellant  that  the  negotiations  at 
the  time  of  the  extension  of  the  time 
of  payment  constituted  an  entirely 
new  contract,  and  that  time  was  in 
no  sense  of  the  essence  thereof.  With 
this  contention  we  are  unable  to  agree. 
The  intention  of  the  parties  must  al- 
ways be  given  force,  and  when  we  take 
into  consideration  all  the  circum- 
stances surrounding  the  parties  at  the 
time  of  this  transaction,  we  cannot  for 
a  moment  think  that  there  was  an 
intention  on  the  part  of  defendant 
Ingels,  when  making  this  contract  or 
extending  the  old  one,  to  waive  any  of 
the  conditions  inserted  in  said  old 
contract  for  his  protection.  By  the 
terms  of  the  extension  he  deducted 
from  the  total  balance  of  purchase 
price  due,  one  third  thereof,  and 
agreed  to  accept  in  full  payment  for 
the  land  that  much  less  than  he  would 
have  been  entitled  to  by  the  terms  of 
said  contract;  and  it  is  clear  that  one 
of  the  main  considerations  for  such 
deduction  was  the  prompt  payment  at 
the  exact  time  named;  and  to  hold 
that,  instead  of  having  made  it  certain 
that  he  would  either  receive  the  sum 
named  on  that  day  or  be  entitled  to  a 
forfeiture  of  the  contract,  he  had 
waived  the  element  of  time  which  was 
theretofore  incorporated  therein,  and 
made  it  possible  for  the  other  party  to 
very  much  postpone  such  payment,  and 
at  the  same  time  preserve  her  rights 
thereunder,  would  not  be  reasonable. 
We  think  the  extension  above  stated 
was  made  subject  to  all  the  conditions 
of  the  written  contract  existing  be- 
tween the  parties,  excepting  so  far 
as  they  were  expressly  modified  by 
the  agreement  then  entered  into.  The 
above  provision  as  to  time,  and  for- 
feiture for  want  of  strict  compliance 
therewith,  was  in  force,  and,  under  it 
and  the  facts  found  by  the  court  be- 


low, we  think  defendants  were  ab- 
solved of  their  duty  to  convey  to  plain- 
tiff according  to  the  terms  of  srald 
contract." 

In  Cosby  v.  Honaker  (1905)  57  W. 
Va.  512,  50  S.  E.  610,  it  appeared  that 
a  day  certain  was  fixed  for  the  com- 
pletion of  a  contract  for  the  purchase 
of  lands.  On  that  date  the  vendee 
was  not  reisidy  to  perform,  and  the 
vendor  granted  an  extension  of  time. 
Thereafter,  several  other  extensions 
were  granted  to  the  vendee,  but  every 
time  the  agent  of  the  vendor  said  he 
would  be  ready  to  complete,  he  disap- 
pointed the  vendee,  and  finally,  after 
several  such  disappointments,  in- 
formed the  vendee  that  he  would  not 
complete  the  contract.  The  court  held 
that  the  vendee  was  entitled  to  a  rea- 
sonable notice  fixing  a  time  within 
which  to  perform,  saying:  '*The  only 
time  that  he  [vendor]  gave  notice  to 
the  plaintiff  that  the  deal  must  be 
closed  within  a  specified  time  was  when 
he  notified  her  that  it  must  be  done  on 
the  26th  of  March,  when  defendant 
would  be  in  Bluefield;  but  his  notice 
did  not  indicate  that  unless  she  com- 
plied with  her  part  of  the  contract  it 
must  be  abandoned;  but,  on  the  con- 
trary, he  called  upon  her  two  days 
after  the  time  fixed  in  his  notice,  on 
the  28th,  according  to  his  own  testi- 
mony, then  waiving  the  benefit  of  it 
by  giving  the  plaintiff  still  further 
time  in  which  to  comply  with  her  con- 
tract, and  when  he  finally  attempted 
to  rescind  the  contract  by  making  a 
tender  of  the  money  and  its  interest 
which  she  had  paid  on  account  of  the 
contract,  it  was  without  any  notice  to 
the  plaintiff  whatever  that  he  was 
proposing  to  rescind.  'Where  the  time 
of  performance  is  fixed  by  the  con- 
tract, the  question  is  whether  it  is  of 
the  essence  of  the  contract  or  not,  and 
this  is  a  question  of  construction.'  9 
Cyc.  604.  ^  'Time  is  not  of  the  essence 
of  a  contract  to  convey  land  at  a  fu- 
ture day,  unless  the  language  of  the 
contract  clearly  indicates  that  it  was 
so  intended  by  the  parties.'  Knott  v. 
Stephens  (1874)  5  Or.  235.  In  Abbott 
V.  L'Hommedieu  (1877)  10  W.  Va.  677 
(syl.  7),  it  is  held:  'Time  is  not, 
in  courts  of  equity,  considered,  ordi- 
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narily,  of  the  essence  of  a  contract 
for  the  sale  of  land,  and  especially  as 
to  "the  payment  of  purchase  money. 
Perhaps  there  may  be  circumstances 
or  terms  employed,  such  as  to  take  the 
case  out  of  the  general  rule.'  In  §  393, 
Pomeroy  on  Specific  Performance  of 
Contracts,  it  is  said  that  the  vendor, 
if  he  intends  to  avail  himself  of  the 
provision  fpr  avoiding  the  contract, 
'must  give  the  purchaser  a  timely  and 
reasonable  notice  of  his  intention  to 
avoid  the  contract,  or  must  do  some 
unequivocal  act  which  unmistakably 
shows  that  intention,  for  the  vendor 
cannot  treat  the  default  alone  as  ter- 
minating the  agreement.'  This  ap- 
plies, of  course,  in  a  case  where  time 
is  not  made  of  the  essence  of  the  con- 
tract by  the  terms  of  the  contract  it- 
self. In  case  at  bar,  the  acts  of  the 
defendant  up  to  the  1st  of  May  were 
entirely  consistent  with  a  purpose  to 
continue  the  contract;  the  first  intima- 
tion the  plaintiff  had  of  defendant's 
intention  to  avoid  it  was  on  the  3d 
day  of  May,  when  Honaker,  the  agent, 
told  plaintiff  that  his  father  had  con- 
cluded not  to  close  the  deal,  and  his 
purpose  to  return  her  the  money  she 
had  paid.  On  the  1st  day  of  May,  as 
testified  by  the  daughter  of  plaintiff, 
Mary  C.  Cosby,  Honaker  had  agreed 
to  go  to  plaintiff's  house  on  the  morn- 
ing of  May  2,  and  close  up  the  matter. 
Honaker  stated  in  his  testimony  after- 
wards that  Miss  Mary  C.  Cosby  told 
him  on  Thursday  (May  1)  that  her 
mother  wanted  him  to  come  up,  *I  be- 
lieve she  said,  to  close  the  deal.  I 
told  her  I  would  go  up  the  next  day, 
in  the  forenoon,  but  didn't  go  until 
Saturday,  and  I  think  it  was  in  the 
forenoon  that  I  went.'  And  it  was 
then  he  gave  plaintiff  the  information 
that  defendant  had  concluded  not  to 
complete  the  contract.  The  only  time 
any  notice  was  given  that  the  money 
must  be  paid  by  the  specified  time  was 
on  the  26th  of  March,  but  even  then 
there  was  no  intimation  of  any  inten- 
tion to  rescind  or  cancel  the  contract 
by  the  defendant  upon  failure  to  pay 
at  that  time,  and  if  the  notice  had  con- 
tained such  provision  the  right  to  en- 
fore  it  was  waived  by  granting  further 
time  in  which  to  pay  the  money." 


In  Ex  parte  Gardiner  (1841)  41 
Younger  C.  Exch.  (Eng.)  508, 10  L.  J. 
Exch.  in  Eq.  N.  S.  46,  it  appeajred  that 
a  sale  was  to  have  been  completed  on 
a  certain  date,  but  the  parehaser  did 
not  pay  the  purchase  mon^y  on  that 
date.  He  was,  however,  permitted  to- 
remain  in  possession.  Subsequently 
he  assigned  the  contract  to  a  railway 
company,  and  tendered  the  purchase 
money,  but  the  vendors  refused  to  ac- 
cept same.  The  railway  company 
thereupon  instituted  a  suit  to  compel 
specific  performance.  The  court  held 
that  a  reasonable  time  should  be  al- 
lowed in  which  the  vendee  might  per- 
form. 

But  in  Seton  v.  Slade  (1802)  7  Ves. 
Jr.  265,  32  Eng.  Reprint,  108,  6  Re- 
vised Rep.  124,  however,  it  appeared 
that  the  defendant  had  informed  the 
plaintiff's  auctioneer  that  if  the  con- 
tract was  not  completed  on  the  date 
set  he  would  consider  the  contract  re- 
scinded. The  abstract  was  not  fur- 
nished until  a  few  days  before  the 
date  set  for  completion.  After  the 
date  set  for  completion,  the  defendant 
returned  the  abstract  and  refused  to- 
perform.  The  court  held  that,  having 
accepted  the  abstract  so  late,  the  de- 
fendant thereby  waived  the  time,  fixed 
and  was  bound  to  complete  the  con- 
tract. 

In  Smith  v.  Burnam  (1795)  2  Anstr. 
527,  145  Eng.  Reprint,  956,  it  appeared 
that  the  defendant  agreed  to  purchase 
a  certain  estate  on  a  day  certain.  The 
vendor  did  not  produce  his  title  until 
several  days  later,  when  the  defendant 
accepted  the  same,  but,  finding  that 
there  was  litigation  pending  against 
the  property,  refused  to  complete  the 
contract  and  instituted  an  action  to 
recover  the  deposit  paid.  In  a  suit  to 
restrain  that  proceeding,  and  to  obtain 
a  decree  for  specific  performance, 
the  court  held  that  by  accepting  the 
abstract  when  presented  to  him,  the 
defendant  consented  to  the  delay,  say- 
ing: "The  defendant  did  not  make 
any  objection  as  to  the  delay,  when 
the  abstract  was  presented  to  him; 
by  proceeding  to  examine  it  he  goes 
on  in  pursuance  of  the  agreement,  and 
waives  the  objection.  The  validity 
of  the  title  cannot  be  determiaed  in: 
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this  stage  of  the  cause;  nor  can  the 
defendant  determine  that  question.  To 
allow  him  to  proceed  on  the  action 
would  be  to  let  him  rescind  the  con- 
tract." 

Wh^re  there  has  been  an  extension 
of  the  time  for  the  completion  of  a 
contract*  and  time  still  remains  of  the 
essence,  such  an  extension  does  not 
constitute  a  waiver  of  the  condition, 
but  merely  substitutes  the  extended 
time  for  the  original.  Barclay  v.  Mes- 
senerer  (1874)  43  L.  J.  Ch.  N.  S.  (Eng.) 
449,  30  L.  T.  N.  S.  351,  22  Week.  Rep. 
522.  So,  in  Parkin  v.  Thorold  (1851) 
2  Sim.  N.  S.  1,  61  Eng.  Reprint,  239, 
affirmed  in  (1852)  16  Beav.  59,  51  Eng. 
Reprint,  698,  22  L.  J.  Ch.  N.  S.  170,  16 
Jur.  959,  6  Eng.  Rul.  Cas.  503,  it  ap- 
peared that  on  the  date  set  for  per- 
formance for  the  sale  of  certain  lands 
the  vendor  was  not  ready  to  complete. 
Prior  to  that  date  he  requested  an 
extension,  which  was  granted.  In  the 
letter  granting  the  extension,  the  so- 
licitor of  the  purchaser  notified  the 
vendor  that,  if  the  contract  wa»  not 
completed  on  the  extended*  date,  the 
purchaser  would  consider  the  contract 
at  an  end.  The  contract  was  not  com- 
pleted at  the  date  so  extended,  where- 
upon the  purchaser's  solicitor  notified 
the  vendor  that  the  contract  was  at  an 
end,  and  demanded  the  deposit.  Sub- 
sequently, the  vendor  instituted  a  pro- 
ceeding in  equity  to  obtain  specific 
performance.  The  court  held  that  the 
plaintiff,  having  defaulted  on  the  ex- 
tended date,  was  in  the  same  position 
as  if  no  extension  had  been  granted 
him. 

In  Norman  v.  McMurray  (1913)  10 
P.L.R.  757,  4  Ont.  Week.  N.  1256,  24 
Ont.  Week.  Rep.  532,  it  appeared  that 
after  the  date  set  for  completion  of 
a  contract  to  sell  land  the  defendant 
still  negotiated  with  plaintiffs.  The 
plaintiffs  were  told  by  the  agent  of 
both  parties  that  it  would  be  satis- 
factory to  the  defendant  if  the  contract 
was  closed  by  the  following  Saturday. 
It  i^as  not  completed  on  that  day,  and 
the  defendant  notified  the  plaintiffs 
that  the  contract  was  at  an  end.  The 
court  held  that,  the  time  fixed  having 
been  allowed  to  pass,  the  defendant 
should  have  given  notice,  and  allowed 


a  reasonable  time  for  plaintiffs  to  com- 
plete. 

In  Foster  v.  Anderson  (1907)  15 
Ont.  L.  Rep.  862,  afiSrmed  in  (1908)  16 
Ont.  L.  Rep.  565,  which  is  affirmed  in 
(1909)  42  Can.  S.  C.  251,  it  appeared 
that  up  to  the  date  set  for  the  per- 
formance the  solicitors  of  the  vendor 
had  not  informed  the  purchaser  that 
they  had  a  deed  executed  by  the  ven- 
dor in  their  possession.  On  the  date 
set  therefor,  the  vendee  sent  a  draft 
deed  to  the  vendor's  solicitor  to  be 
forwarded  to  the  vendor,  and  still  noth- 
ing was  said.  The  vendor  thereupon  de- 
fended in  the  action  for  specific  per- 
formance, on  the  ground  that  the  ven- 
dee did  not  perform  within  the  time. 
The  court  held  that  although  time  was 
made  of  the  essence,  still  the  vendor 
could  not  claim  the  benefit  of  that  * 
clause,  if  he  himself  had  been  guilty 
of  delay,  and  that  reasonable  time 
should  be  allowed,  saying:  "Assume 
that  time  was  made  essential  as  to  the 
completion  of  the  contract,  the  rule 
of  court  is  that  the  vendor  cannot 
claim  the  benefit  of  the  term,  m&king 
time  of  the  essence,  if  he  himself  has 
been  guilty  of  laches, — if  he  has  failed 
to  bestir  himself  when  he  should  have 
been  doing, — ^this'policj?  of  inactivity 
may  inure  to  the  exculpation  of  the 
other  side.  The  court  may  then  con- 
sider that  the  time  element  has  ceased 
to  be  of  an  essential  character,  and 
that  reasonable  diligence  only  has  to 
be  regarded." 

In     Oppenheimer     v.     Humphreys 

(1890)  81  N.  Y.  S.  R.  622,  9  N.  Y. 
Supp.  840,  afifirmed  without  opinion  in 

(1891)  125  N.  Y.  733,  26  N.  E.  757, 
it  appeared  that  a  date  was  set  for 
the  completion  of  a  contract  for  the 
sale  of  land.  On  the  date  set  for 
completion,  the  purchaser  extended 
the  time  in  order  to  enable  the  ven- 
dors to  perfect  the  title,  and  on  such 
extended  date  a  further  extension  was 
granted,  at  which  time  a  further  ex- 
tension was  refused,  and  the  purchas- 
er instituted  an  action  for  the  recov- 
ery of  the  earnest  money.  It  was  held 
that  while  in  equity  the  courts  some- 
times would  disregard  the  provision 
of  the  contract  that  time  is  of  tlie 
essence,   depending  on   the   facts  of 
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each  particular  case,  law  courts  will 
adhere  strictly  to  the  terms  of  the 
contract;  and  since,,  in  the  present 
case,  a  time  was  set  for  performance, 
and  several  extensions  had  been  grant- 
ed, the  purchaser  was,  therefore,  not 
bound  to  wait  a  further  length  of  time 
in  order  that  encumbrances  might  be 
removed.  The  court  said:  "But  it 
may  be  urged  upon  the  part  of  the 
appellants  that  their  offer  to  satisfy 
the  mortgage,  and  place  a  new  mort- 
gage upon  the  premises  for  $16,000, 
with  interest  at  5  per  cent,  would  ful- 
fil the  requirements  of  the  contract. 
That  is  undoubtedly  true,  but  the 
plaintiff  having  fixed  a  time  at  which 
this  contract  was  to  be  closed,  and 
having  by  his  acts  made  time  of  the 
essence  of  the  contract,  and  with  the 
intention  that  time  should  be  of  the 
essence  of  the  contract,  accentuated 
by  the  adjournments  to  specific  dates 
which  took  place  when  these  various 
objections  were  under  discussion,  the 
plaintiff  was  entitled  to  insist  upon 
performance  at  that  time,  and  was  not 
bound  to  wait  in  order  that  difficul- 
ties or  encumbrancea  affecting  the  ti- 
tle might  be  removed.  3  Parsons, 
Contr.  383.  Jt  is  true  that  in  equity 
time  is  sometimes  not  regarded  as  of 
the  essence  of  the  contract.  Voorhees 
v.  De  Meyer  (1847)  2  Barb.  (N.  Y.) 
37;  Wiswall  v.  McGown  (1848)  2 
Barb.  (N.  Y.)  270.  But  this  question 
always  depends  upon  the  facts  of  each 
particular  case,  and  whether  convey- 
ance can  be  as  well  done  at  a  later 
period  as  an  earlier,  and  without  det- 
riment to  the  party  insisting  upon  a 
rigid  adherence  to  the  time  fixed  in 
the  contract.  But  this  rule  has  no 
application  to  actions  at  law.  The 
rights  of  the  parties  are  determined 
strictly  by  the  agreement,  and  al- 
though, in  this  case,  had  the  appel- 
lants procured  the  mortgage  of  $16,- 
000  at  5  per  cent,  and  tendered  the 
same  within  five  or  six  days  after  the 
last  adjourned  day  for  the  completion 
of  the  contract,  with  a  proper  convey- 
ance of  the  land  in  question,  the  plain- 
tiff would  probably  have  been  ©om- 
pelled  in  equity  to  have  completed  his 
contract;  but,  they  not  having  done  so, 
the  mere  fact  of  their  having  offered 


to  complete  the  title  in  the  way  sug- 
gested gives  them  no  standing  in  a 
court  of  equity  to  enforce  specific  per- 
formance." 

///.  Necessity  and  effect  of  notice  mf  re- 

scission. 

Where  the  time  fixed  for  the  com- 
pletion of  a  contract  for  the  sale  or 
exchange  of  land  was  originally  es- 
sential, but  a  forfeiture  has  been 
waived,  or  where  time  was  not  orig- 
inally essential,  but  there  has  been  an 
unreasonable  delay  in  performance,  a 
notice  allowing  a  reasonable  time  in 
which  to  perform  is  necessary  before 
the  other  party  can  be  placed  in  de- 
fault. 

Arizona. — Bennie  v.  Becker-Franz 
Co.  (1913)  14  Ariz.  580,  134  Pac.  280. 

Arkansas. — Evans  v.  Ozark  Orchard 
Co.  (1912)  103  Ark.  212,  146  S.  W.  511. 

California. — Boone  v.  Templeman 
(1910)  158  Cal.  290,  139  Am.  St.  Rep. 
126,  110  Pac.  947. 

Kansas.— Knipe  v.  Troika  (1914)  92 
Kan.  549,  141  Pac.  557. 

Pennsylvania.  —  Moore's  Estate 
(1899)  8  Pa.  Dist  R.  84,  affirmed  in 
(1899)  191  Pa.  600,  43  Atl.  474;  Syl- 
vester V.  Born  (1890)  132  Pa.  467,  19 
Atl.  337. 

South  Dakota. — Burchfield  v.  Hage- 
man  (1915)  36  S.  D.  147,  151  N.  W;47. 

Washington. — ^Whiting  v.  Doughton 
(1903)  31  Wash.  327,  71  Pac.  1026; 
Walker  v.  McMurchie  (1911)  61  Wash. 
489,  112  Pac.  500;  Shorett  v.  Knudsen 
(1913)  74  Wash.  448,  133  Pac.  1029. 

England.— King  v.  Wilson  (1843)  6 
Beav.  124,  49  Eng.  Reprint,  772. 

Canada.— Dahl  v.  St.  Pierre  (1913) 
6  Ont.  Week.  N.  230,  25  Ont.  Week. 
Rep.  261,  14  D.  L.  R.  514 ;  Rousech  v. 
Schindler   (1903)   7  Terr.  R.  Rep.  92. 

Thus,  in  Boone  v.  Templeman  (Cal.) 
supra,  it  was  held  that  where  time  was 
originally  of  the  essence  of  the  con- 
tract, but  by  reason  of  the  waiver  of 
the  right  to  a  forfeiture  it  had  ceased 
to  be  so,  a  notice  might  fix  a  new  es- 
sential time  for  performance.  The 
court  said :  "It  is  to  be  observed  that 
these  principles  apply  where  time  is 
merely  material  to  the  contract,  and 
not  where  it  is  essential.'  Where  time 
was  originally  essential,  but  for  suffi- 
cient cause  a  forfeiture  for  default 
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therein  has  been  waived,  time  ceases 
to  be  essential,  and  becomes  only  ma- 
terial thereafter  until  the  vendor 
afi^ain  makes  it  essential  by  a  proper 
notice  and  demand.  In  the  case  a\ 
bar,  upon  the  facts  shown  by  the  com- 
plaint, a  forfeiture  had  been  waived, 
and  thereafter  time  was  tiot  essential, 
but  its  efflux  was  a  material  fact  bear- 
ing upon  the  right  of  Boone  to  enforce 
performance  by  suit." 

In  Sylvester  v.  Bom  (Pa,)  supra, 
it  appeared  that  the  plaintiff  entered 
into  a  contract  with  one  of  the  de- 
fendants to  purchase  from  the  other 
defendant  a  certain  tract  of  land.  On 
the  date  set  for  performance,  the 
plaintiff  was  not  ready,  and  three  days 
after  that  date  he  obtained  a  seven- 
day  extension.  On  the  expiration  of 
such  period  the  defendants  refused  to 
perform.  The  court  held  that  time 
not  being  of  the  essence  of  the  con- 
tract, and  defendant  having  waived 
the  date  set  for  performance,  plaintiff 
was  entitled  to  a  reasonable  notice 
that  a  definite  date  after  the  day  cer- 
tain would  be  insisted  on  for  perform- 
ance, saying :  "It  was  further  argued 
that  it  would  be  unjust  and  dangerous 
to  vary  from  the  written  agreement 
of  the  parties ;  that  if  an  extension  of 
three  days  were  allowed  the  default- 
ing party,  as  well  might  he  ask  for  a 
longer  time;  but  such  a  contingen<;y 
has  been  provided  for.  In  contracts 
where  time  is  not  of  the  essence  of 
the  contract  per  se,  it  can  be  made  so 
at  the  option  of  either  party,  when 
the  other  delays  in  fulfilling  the  terms 
of  the  a£:reement.  Pom.  Spec.  Perf. 
§  304^  It  was  only  necessary  for  the 
defendants  in  the  present  case  to  give 
the  plaintiff  a  fair  and  reasonable  no- 
tice that  a  definite  date  on  or  after 
the  sixtieth  day  would  be  insisted  on 
for  a  settlement,  to  have  made  time 
of  the  essence  of  the  contract,  al- 
though not  a  part  of  it  before.  Since 
they  did  not  do  so,  they  have  no  right 
to  complain  of  hardship.'^ 

In  Knipe  v.  Troike  (Kan.)  supra, 
it  appeared  that  the  plaintiff  had  con- 
tracted with  the  defendants  for  the 
exchange  of  certain  lands.  The  time 
set  for  performance  was  sixty  days 
after   the   making    of   the    contract. 


Subsequent  to  the  date  set,  the  parties 
were  still  negotiating  for  the  perfec- 
tion of  their  respective  titles,  and  one 
of  the  defendants  placed  a  deed  in  the 
hands  of  the  plaintiff's  attorney,  and 
subsequently  withdrew  the  same,  noti- 
fying the  plaintiff  that  the  deal  was 
off.  In  a  suit  for  specific  performance 
of  the  contract,  the  court  held  that 
a  notice  of  an  intention  to  rescind 
should  have  been  given,  allowing  a 
reasonable  time  for  performance  by 
the  other  party. 

In  Burchfield  v.  Hageman  (S.  D.) 
supra,  it  appeared  that  on  the  date 
set  for  performance  the  vendee  ob- 
jected to  the  title,  and  the  vendor 
thereupon  proceeded  to  cure  the  al- 
leged defects.  Several  month's  later 
the  vendee  notified  the  vendor  that  he 
demanded  the  return  of  the  earnest 
money.  Subsequently,  the  vendor  no- 
tified the  purchaser  that  he  declared 
a  forfeiture  of  the  payment  made. 
The  court  held  that,  both  parties  hav- 
ing waived  the  essence  of  time,  the 
vendee  was  entitled  to  a  reasonable 
notice  of  the  vendor's  election  to  for- 
feit such  payments. 

In  Shorett  v.  Knudsen  (Wash.)  su- 
pra, a  suit  to  compel  the  specific  per- 
formance of  a  contract  to  purchase  a 
certain  lot  of  land,  it  appeared  that 
the  purchase  price  was  to  be  paid  an- 
nually by  instalments.  None  of  them 
was  paid  on  the  dates  fixed  for  pay- 
ment. Two  years  after  the  last  pay- 
ment was  due  the  vendor  demanded 
payment,  and  at  the  same  time  de- 
clared a  forfeiture.  It  was  held  that 
the  vendor,  having  waived  the  time 
fixed,  could  not  thereafter  declare  a 
forfeiture  until  after  a  demand  for 
payment  and  the  lapse  of  a  reasonable 
time  thereafter. 

In  Walker  v.  McMurchie  (1911)  61 
Wash.  489,  112  Pac.  500,  it  appeared 
that  the  plaintiff  agreed  to  sell  and 
the  defendant  to  buy  certain  land, 
payments  to  be  made  on  certain  dates. 
None  of  the  payments  except  the  first 
were  made  on  the  date  set.  An  agree- 
ment was  entered  into  between  the 
plaintiff  and  an  assignee  of  the  de- 
fendant for  a  waiver  of  the  terms 
of  the  contract  as  to  the  payments. 
Four  years  later,  nothinsr  having  been 
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paid,  the  plaintiff  declared  a  forfei- 
ture. It  was  held  that  having:  waived 
strict  compliance  with  the  contract 
he  was  required  to  give  due  notice  of 
his  election  to  insist  on  a  strict  com- 
pliance. 

In  Whiting  v.  Doughton  (1903)  81 
Wash.  327,  71  Pac.  1026,  it  appeared 
that  after  the  time  for  the  payment  of 
several  instalments  of  the  purchase 
price  the  vendor  accepted  the  arrears 
and  also  an  advance  payment.  Subse- 
quently, the  vendor  informed  the  ven- 
dee that  there  need  be  no  hurry  in  the 
payment  of  the  balance.  Later  the 
vendor  gave  notice  that  the  contract 
was  rescinded.  The  court  held,  in  an 
action  to  have  the  contract  canceled, 
that  t£e  vendor,  having  waived  the 
forfeiture  clause,  could  not  put  the 
vendee  in  default  without  first  de- 
manding payment  of  the  money  and 
allowing  a  reasonable  time  thereafter 
in  which  to  perform,  saying:  "Ap- 
pellants, by  their  conduct  in  dealing 
with  respondents  and  accepting  pay- 
ments, waived  the  forfeiture  clause, 
and  that  by  reason  thereof  they  could 
not  put  respondents  in  default  with- 
out having  first  demanded  payment  of 
the  money  remaining  unpaid,  and  giv- 
ing respondents  a  reasonable  time 
thereafter  in  which  to  perform." 

In  Evans  v.  Ozark  Orchard  Co. 
(1912)  103  Ark.  212,  146  S.  W.  511,  it 
appeared  that  the  plaintiff  entered  in- 
to a  contract  for  the  purchase  of  a 
tract  of  land.  The  abstract  of  title 
was  to  be  furnished  on  a  day  certain, 
but,  it  having  been  found  that  the  land 
described  in  the  contract  was  not  the 
tract  selected,  negotiations  were  en- 
tered into  for  the  correction  of  the 
mistake.  Subsequently,  but  before 
the  correction,  the  plaintiff  demanded 
the  abstract  within  seven  days.  The 
court  impliedly  held  that  a  notice  al- 
lowing a  reasonable  time  in  which  to 
furnish  the  abstract  was  necessary, 
especially  in  view  of  the  fact  that  ne- 
gotiations had  been  in  progress  for 
several  months  after  the  time  set  for 
the  delivery  of  the  abstract.  In  that 
case  it  was  said,  referring  to  those 
aegotiations:  "This  amounted  to  a 
waiver  of  the  time;  and  the  question 
then  was  whether  the  abstract  was 


furnished  within  a  reasonable  time. 
In  the  letter  of  October  18th,  a  de- 
mand was  made  for  furnishing  the 
abstract  on  or  before  October  25th. 
But  we  cannot  say  that  the  chancellor 
erred  in  holding  that  this  was  not  a 
reasonable  time  for  a  compliance  with 
the  contract' in  that  respect.  Espe- 
cially is  this  true  when  we  find»that 
defendant,  instead  of  refusing  to  per- 
form the  contract  in  any  respect,  im- 
mediately replied  to  the  letter,  calling 
attention  to  the  former  unanswered 
letter,  and  asking  for  further  state- 
ment as  to  what  the  plaintiff  intended 
to  do.  There  were  mutual  undertak- 
ings in  the  contract  with  respect  to 
executing  notes  and  mortgages,  etc., 
and  there  had  been  prior  differences 
concerning  the  deduction  for  the  land 
covered  by  the  road.  It  was  not  un- 
reasonable for  the  defendant  to  ask 
for  a  specification  as  to  precisely  what 
the  plaintiff  intended  to  do  with  re- 
spect to  these  differences  before  pre- 
paring the  deed.  At  any  rate,  plain- 
tiff's demand  was  for  a  summary  per- 
formance of  the  contract  within  a 
time  so  short  that  we  are  unable  to 
say  that  the  chancellor  Was  in  error 
in  holding  it  to  be  unreasonable.'' 

In  King  v.  Wilson  (1843)  6  Beav. 
124,  49  Eng.  Reprint,  772,  it  appeared 
that  defendant,  who  was  a  tenant, 
agreed  to  purchase  the  premises  of 
which  he  was  the  occupier,  on  a  day 
certain.  The  purchase  was  not  com- 
pleted on  that  day,  but  both  parties 
negotiated  as  to  the  perfecting  of  the 
title  subsequent  to  that  date.  Final- 
ly, about  a  month  later,  the  defendant 
gave  the  plaintiff  a  notice  that  if  he 
did  not  perfect  the  title  in  a  week's 
time  defendant  would  consider  him- 
self not  bound  by  the  contract.  Sub- 
sequently, however,  he  entertained 
some  of  plaintiff's  propositions.  The 
court  held  that  while  time  was  not 
originally  of  the  essence  of  the  con- 
tract, a  notice  by  either  of  the  parties 
allowing  a  reasonable  time  to  the 
other  to  perform  made  it  so,  but  that 
the  defendant  waived  the  time  thus 
fixed  by  his  subsequent  acts,  saying: 
'The  ffrst  question  in  this  case  is 
whether  the  contract  has  been  put  an 
end  to.    Now,  I  am  clearly  of  opinion 
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that  thou£rh  time  may  not  be  of  the 
essence  of  a  contract,  yet,  where  there 
is  a  great  and  improper  delay  on  one 
side,  the  other  party  has  a  right  to 
fix  a  reasonable  time  within  which  the 
contract  is  to  be  completed;  that  time 
will  then  be  considered  by  this  court 
as  having  become  of  the  essence  of  the 
contract;  and  in  case  the  party  makes 
default  in  doing  what  is  right  and 
proper  on  his  part,  within  the  time 
so  fixed,  it  will  be  a  reason  why  this 
court  will  not  afterwards  interfere 
in  his  favor  to  compel  the  execution 
of  the  contract/' 

In  Rousech  v.  Scfaindler  (1903)  7 
Terr.  L.  R.  (CaiL)  92,  it  appeared  that 
prior  to  the  date  set  for  the  comple- 
tion of  a  contract  for  the  sale  of  land 
the  vendor  gave  the  vendee  notice  that 
if  he  did  not  pay  the  balance  due  he 
would  rescind  the  contract.  The  ven- 
dee did  not  pay  the  balance  on  the  date 
set,  but  several  days  later  tendered 
the  amount  due.  The  vendor  refused 
to  execute  a  conveyance,  whereupon  a 
bill  for  specific  performance  was 
brought.  It  was  held  that,  where  time 
was  not  originally  of  the  essence  of 
the  contract,  a  party  must  have  been 
guilty  of  unreasonable  or  unnecessary 
delay  or  laches  in  order  to  permit  the 
other  to  give  notice  to  make  time  of 
the  essence,  and  even  in  that  case  a 
reasonable  time  must  be  given  the  de- 
faulting party.  The  court  said :  ''Be- 
f<ne  a  party  to  a  contract  can  be  in  a 
position  to  give  a  notice  to  make  time 
of  the  essence  of  the  contract,  the 
other  party  must  have  been  guilty  of 
some  laches  or  unreasonable  or  un- 
necessary delays,  and  then  a  reason- 
able time  after  that  must  be  given 
him  to  enable  him  to  carry  out  his  part 
of  the  agreement/' 

In  Manson  v.  Howison  (1894)  4 
B.  C.  404,  it  appeared  that  prior  to 
the  time  set  for  performance  of  a  con- 
tract for  the  sale  of  land,  and  after 
the  payment  of  a  deposit  by  the  ven- 
dee, a  lis  pendens  was  filed  against 
the  land.  Time  was  made  of  the  es- 
sence of  the  contract.  It  was  also 
agreed  that  the  vendee  could  complete 
at  any  time  during  the  time  set  for 
cempletion.  The  vendor  and  the  ven- 
d^  then  agreed  that  no  further  pay- 


ments should  be  made  until  the  lis 
pendens  was  removed.  After  the  orig- 
inal period  for  completion,  and  before 
the  lis  pendens  was  removed,  the  ven- 
dee made  a  tender  of  the  whole 
amount  of  the  purchase  money,  and 
a  conveyance  for  execution  by  the 
vendor,  who  asked  time  to  see  her 
solicitor.  No  further  tender  was. 
thereafter  made,  but  an  action  was 
instituted  by  the  vendee  for  the  re- 
scission of  the  contract  and  the  return 
of  the  deposit.  The  vendor  counter- 
claimed,  demanding  specific  perform- 
ance. The  lis  pendens  was  afterwards 
removed.  It  was  held  that,  time  being 
of  the  essence  of  the  contract,  the 
vendee  had  a  right  to  rescind  as  he 
had  not  waived  such  right.  The  court 
said:  "Here  the  payment  was  indefi- 
nite until  settlement  of  the  Donahue 
suit.  It  was  then  incumbent  on  the 
defendant  to  prove  that  Manson 
agreed  not  to  exercise  this  privilege. 
The  questions  whether  she  extended 
the  time,  and  was  bound  to  give  a  good 
title,  and  of  conduct  giving  him  a  right 
to  rescission,  bring  the  case  under 
Hunter  v.  Daniel  (1845)  4  Hare,  432, 
67  Eng.  Reprint,  717,  14  L.  J.  Ch.  N.  S. 
194,  9  Jur.  520,  and  Monro  v.  Taylor 
(1850)  8  Hare,  51,  68  Eng.  Reprint, 
269,  affirmed  in  (1851)  3  Macn.  &  G. 
713,  42  Eng.  Reprint,  434,  21  L.  J.  Ch. 
N.  S.  525.  Her  request  to  him  not  to 
make  any  more  payments  on  account 
of  the  agreement  was  an  effectual 
waiver  of  the  time  of  payment,  which 
itself  creates  an  extension.  Manson's 
passiveness  was  not  an  election  on  his 
part  to  waive;  he  was  not  bound  at 
all.  Clough  V.  London  &  N.  W.  R.  Co. 
(1871)  L.  R.  7  Exch.  (Eng.)  26,  41  L. 
J.  Exch.  N.  S.  17,  25  L.  T.  N.  S.  708,  20 
Week.  Rep.  189,  shows  what  would 
take  away  the  right  to  elect.  As  long 
as  a  man  does  nothing  and  says  noth- 
ing he  does  not  elect  unless  the  rights 
of  the  third  party  intervene,  and  then 
election  is  either  by  express  words  or 
unequivocal  act." 

But  it  has  been  held  that  where  a 
party  has  defaulted  in  the  payment 
of  the  instalments  on  the  dates  set, 
he  is  not  entitled  to  a  notice  allowing 
a  reasonable  time  within  which  to  per- 
form.   Prairie    Development    Co.    v. 
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Leibig  (1908)  15  Idaho,  379,  98  Pac. 
616.  In  that  case  it  appeared  that  the 
defendants  agreed  to  convey  a  certain 
tract  'of  land  to  the  plaintiff  on  the 
payment  of  the  purchase  price,  which 
was  to  be  made  in  instalments,  and 
that  on  the  payment  of  a  certain 
amount  of  the  purchase  price  the 
plaintiff  could  demand  a  deed,  and 
was  to  give  to  the  defendants  a  mort-. 
gage  for  the  balance.  A  certain 
amount  of  the  purchase  price  was  to 
be  paid  on  a  day  certain,  but  on  that 
day  only  a  portion  thereof  was  paid. 
An  extension  was  given  for  the  pay- 
ment of  the  balance.  It  was  provided 
that  if  any  of  the  payments  were  not 
made  on  the  days  fixed  in  the  agree- 
ment, that  which  had  been  paid  was 
forfeited.  It  was  contended,  among 
other  things,  by  plaintiff,  in  an  action 
for  specific  performance,  that  a  notice 
of  the  defendants'  election  of  forfei- 
ture was  necessary,  and  that  a  reason- 
able time  must  be  allowed  the  plain- 
tiff to  fulfil  his  part  of  the  contract. 
The  court  held,  however,  that  where 
a  party  to  a  contract  does  not  make 
payments  according  to  the  terms  of 
the  contract,  and  by  the  terms  of  the 
contract  the  other  party  is  entitled  to 
a  forfeiture  for  nonpayment  on  the 
days  fixed,  the  defaulting  party  is  not 
entitled  to  a  notice  of  the  election  of 
the  other  party,  and  to  a  reasonable 
time  in  which  to  perform  on  his  part. 

IV,  What  cofistitutes  reasonable  time. 

In  each  of  the  following  cases,  the 
period  stated  was  held  to  be  a  reason- 
able time  for  the  performance  of  a 
contract  for  the  sale  or  exchange  of 
lands,  the  time  fixed  by  the  contract 
having  been  waived: 

— Six  days:  Mitchell  v.  Wilson 
(1912)  2  D.L,R.  (Can.)  714,  20  West. 
L:  R.  671  (purchaser  paid  part  of  the 
consideration  for  tract  of  land,  and 
agreed  to  pay  balance  out  of  loan 
he  agreed  to  get.  Vendor,  after  wait- 
ing six  days  without  anything  being 
done,  retook  possession)  ; 

— Twelve  days:  Smedberg  v.  More 
(1841)  26  Wend.  (N.  Y.)  288,  affirm- 
ing 8  Paige,  600  (no  time  was  fixed  for 
performance  of  contract.  Balance  of 
first  instalment  was  to  become  due  on 
delivery  of  deed.     Judgment   against 


land  was  to  be  purchased  in  meantime. 
Purchasers  had  demanded  perform- 
ance, and  two  months  later  again  de- 
manded performance,  and  twelve  days 
later  refused  tender  of  deed) ; 

— Twenty-two  days :  Benson  v.  Til- 
ton  (1863)  24  How.  Pr.  (N.  Y.)  494, 
affirmed  in  (1869)  41  N.  Y.  619  (noth- 
ing  was  done  except  that  after  default 
vendor  retook  possession.  Both  par- 
ties treated  contract  as  still  in  force 
subsequent  thereto,  until  twenty-two 
days  after  date  set,  when  vendee  de- 
manded conveyance) ; 

— Forty-two  days:  Harding  v.  Ol- 
son (1898)  177  111.  298,  52  N.  E.  482 
(purchaser  was  to  be  entitled  to  con- 
veyance of  tract  of  land  on  payment 
of  balance  of  purchase  price.  Pur- 
chaser tendered  performance,  but  ven- 
dor was  not  ready.  Subsequently  an- 
other tender  was  made,  and  -Ave  days 
allowed  vendor  in  which  to  perform. 
Purchaser  actually  waited  forty-two 
days) ; 

— Two  years :  See  Carroll  v.  Mun- 
DY  (reported  herewith)  ante,  811. 

In  each  of  the  following  cases  the 
period  stated  was  held  to  be  an  unrea- 
sonable delay  in  the  performance  of  a 
contract  for  the  sale  or  exchange  of 
land,  the  time  fixed  by  the  contract 
having  been  waived : 

— i"Ten  days  or  so:"  Lawson  v. 
Hunt  (1914)  26  Ont.  Week.  Rep.  58,  6 
Ont.  Week.  N.  89  (vendor  was  not 
ready  on  date  set  for  completion. 
Time  was  made  of  essence.  In  reply 
to  letter  of  purchaser  subsequent  to 
day  fixed,  vendor  notified  purchaser 
that  he  would  be  ready  in  "ten  days 
or  so") ; 

— One  month:  Plummer  v.  Kcn- 
nington  (1910)  149  Iowa,  419,  128  N. 
W.  552  (title  was  to  have  been  closed 
on  day  certain.  At  time,  good  title 
was  not  shown.  Abstracter  thereupon 
proceeded  to  correct  and  recopy  ab- 
stract. While  so  occupied,  and  one 
month  later,  action  was  ins^tuted  for 
recovery  of  value  given  in  exchange 
for  land) ; 

— One  and  one-half  months:  Gakm- 
SON  V.  NEvrroN  (reported  herewith) 
ante,  804  (two  and  one-half  months 
after  date  set  were  consumed  in  clear- 
ing title.     Purchaser  allowed  vendor 
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only  month  and  a  half,  when  he  gave 
notice  of  rescission) ; 

—Thirteen  months:  Ailing  v.  Van- 
der  Stucken  (1917)  —  Tex.  Civ.  App. 
-,  194  S.  W.  443  (abstract  of  title 
was  to  have  been  shown  purchaser 
within  thirty  days  after  making  of 
contract.  Abstract  furnished  did  not 
show  release  of  mortgage,  which  was 
not  shown  until  thirteen  months  there- 
after) ; 

—Twenty  months:  Thomas  v.  Sea- 
man (1915)  195  in.  App.  396  (vendor 
agreed  to  furnish  abstract  of  title 
and  deliver  warranty  deed  on  payment 
of  final  instalment  of  consideration. 
A  tender  was  made  twenty  months 
thereafter) ; 

— Four  years :  McGreevy  v.  Hodder 
(1912)  8  D.L.R.  755,  4  Ont.  Week.  N. 
536,  23  Ont.  Week.  Rep.  699  (plaintiff 
had  made  default  for  some  four  years 
in  his  pa3ntnents  under  agreement  to 
purchase  land) ; 

^Handel  v.  O'Kelly  (1912)  22 
Manitoba^  L.R.  562  (purchaser  had 
paid  but  few  of  instalments  on  con- 
tract for  purchase  of  land  in  four 
years.  In  meantime,  vendor  sold 
land). 

In  each  of  the  following  cases  the 
period  stated  was  fixed  by  notice,  and 
was  held  to  be  a  reasonable  time  to 
allow  for  the  completion  of  a  contract 
for  the  sale  or  exchange  of  land,  the 
time  fixed  by  the  contract  having  been 
waived : 

— ^Two  days:  Marotta  v.  Reynolds 
(1914)  25  Ont.  Week.  Rep.  833,  5  Ont. 
Week.  N.  907  (sixteen  days  after  date 
set  for  completion,  vendor's  solicitor 
gave  notice  to  purchaser's  solicitor  to 
perform  in  two  days) ; 

— ^Two  weeks:  Stickney  v.  Keeble 
[1915]  A.  C.  (Eng.)  386,  W.  N.  6,  112 


L.  T.  N.  S.  664,  84  L.  J.  Ch.  N.  S.  259 
(date  had  been  fixed  for  purchase  of 
tract  of  land.  Purchaser  had  consent- 
ed to  several  extensions,  and  finally, 
after  having  set  day  for  completion 
and  waived  right  to  rescind  contract, 
set  day  two  weeks  after  notice) ; 

— Thirty  days :  Bark-Fong  v.  Coop- 
er (1913)  49  Can.  S.  C.  14,  16  D.L.R. 
299,  27  West.  L.  Rep.  174,  5  West. 
Week.  Rep.  633,  701  (purchase  price 
was  to  be  paid  in  two  instalments. 
Neither  was  paid  on  date  set.  About 
three  months  thereafter  defendant 
gave  notice  of  rescission  if  payment 
was  not  made  in  thirty  dfays). 

In  each  of  the  following  eases,  the 
period  stated  was  fixed  by  notice,  and 
was  held  to  be  an  unreasonably  short 
time  to  allow  for  the  completion  of  a 
contract  for  the  sale  or  exchange  of 
land,  the  time  fixed  by  the  contract 
having  been  waived: 

— Two  days:  Hetherington  v.  Mc- 
Cabe  (1910)  16  Ont.  Week.  Rep.  154 
(properties  were  to  be  exchanged  on 
certain  day.  Parties  were  still  nego- 
tiating two  weeks  thereafter,  when 
notice  was  given)  ; 

— Five  day§:  Fuller  v.  Maynard 
(1912)  22  Ont.  Week.  Rep.  809,  3  Ont. 
Week.  N.  1602,  5  D.  L.  R.  520  (purchas- 
er was  in  England,  or  on  sea  when 
notice  was  given)  ; 

— Seven  days:  Evans  v.  Ozark  Or- 
chard Co.  (1912)  103  Ark.  212,  146  S. 
W.  511  (plaintiff  entered  into  con- 
tract for  purchase  of  tract  of  land. 
There  being  a  mistake  as  to  descrip- 
tion of  land,  negotiations  were  entered 
into  for  correction  of  mistake,  and  con- 
tinued after  day  fixed  for  completion. 
Subsequently,  but  before  correction 
was  completed,  plaintiff  demanded  ab- 
stract within  seven  days)  •     R.  C.  L. 
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PIEDMONT  GROCERY  COMPANY,  Appt., 

V. 

A.  F.  HAWKINS  et  al. 

We8t  Virginia  Supreme  Court  of  Appeals  ^-^  January  21,  1919. 

(_  w.  Va.  — ,  98  S.  E.  152.) 

Attachment  —  money  misappropriated  by  officer. 

1.  An  officer  of  a  private  corporation  intrusted  with  its  funds  and 
property,  who  improperly  converts  the  same  to  his  own  use,  is  guilty  of 
"fraudulently  contracting  a  debt"  or  "incurring  a  liability"  to  such  cor- 
poration, which  will  be  the  basis  of  an  attachment  under  the  provisions 
of  §  1  of  chapter  106  of  the  Code  of  1913  (§  4455) . 

[See  noM  on  this  question  beginning  on  page  832.] 


Assumpsit  —  money  wrongfully  ap- 
propriated. 

2.  The  appropriate  action  to  recovet 
money  improperly  appropriated  to  his 
own  use  by  an  officer  of  a  corporation 
is  assumpsit  for  money  had  and  re- 
ceived. 

[See  2  R.  C.  L.  778  et  seq.] 

Equity  —  jurisdiction. 

3.  Section  1  of  chapter  106  of  Code 
1913  (§  4455),  properly  construed, 
confers  upon  courts  of  equity  jurisdic- 
tion to  entertain  suits  to  recover  on 
causes  of  action  ex  contractu  where 
an  attachment,  supported  by  proper 
grounds  therefor,  is  sued  out  as  a 
basis  of  such  jurisdiction. 

[See  2  R.  C.  L.  816;  10  R.  C.  L.  351.] 

Attachment  —  affidavit  —  different 
causes. 

4.  Where  an  attachment  is  sued  out 
and  reliance  is  had  upon  two  or  more 
distinct  grounds  for  support  thereof, 

Headnotes  by  RiTZ,  J. 


they  should  be  joined  in  the  conjunc- 
tive; but,  where  only  one  ground  of 
attachment  is  relied  upon,  and  two  or 
more  phases  of  the  same  fact  which 
constitutes  such  ground  are  stated, 
the  joining  of  such  different  phases  in 
the  disjunctive  will  not  invalidate  the 
attachment  affidavit. 
[See  2  R.  C.  L.  833.] 

—  quashing. 

5.  An  attachment  sued  out  upon  the 
eighth  ground  given  by  §  1  of  chapter 
106  of  the  Code  of  1913  (§  4455),  that 
the  defendant  fraudulently  contracted 
the  debt  or  incurred  the  liability  for 
which  the  action  or  suit  is  about  to  be, 
or  is,  brought,  will  not  be  quashed 
because  the  attachment  affidavit  states 
that  the  debt  was  fraudulently  con- 
tracted or  the  liability  incurred.  This 
is  b.ut  the  declaration  of  two  phases 
of  the  same  fact  which  constitutes  the 
basis  of  the  attachment. 

[See  2  R.  C.  L.  833,  834.] 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Mineral 
County  sustaining  a  demurrer  to  the  bill  and  motion  to  quash  the  attach- 
ment in  a  suit  for  the  recovery  of  a  claim  or  debt  alleged  to  have  been 
fraudulently  contracted  or  incurred.    Reversed. . 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Harry  6.  Fisher,  for  appellant:      84  S.  E.  788;  Royce  v.  Oakes,  20  R.  I. 


The  court  erred  in  quashing  plain- 
tiff's attachment. 

Laidley  v.  Laidley,  25  W.  Va.  525; 
McKinsey  v.  Squires,  32  W.  Va.  41,  9 
S.  E.  55;  Nelson  v.  Phares,  33  W.  Va. 
285,  10  S.  E.  398;  Ammons  v.  South 
Penn  Oil  Co.  47  W.  Va.  625,  35  S.  E. 
1004. 

The  action  is  one  of  contract. 

Wilson  V.  Dawson,  96  Va.  687,  32  S. 
E.  461 ;  Mabie  v.  Moore,  75  W.  Va.  766, 


418,.39  L.R.A.  845,  39  Atl.  758;  Riley 
V.  LaRue,  20  R.  I.  426,  39  Atl.  753; 
V.  P.  Randolph  &  Co.  v.  Walker,  78  S. 
C.  164,  59  S.  E.  856;  Larson  v.  Dawson. 
24  R.  I.  326,  96  Am.  St.  Rep.  716,  53 
Atl.  93 ;  Jewett  v.  Ware,  107  Va.  8(y2, 
60  S.  E.  131. 

Hawkins  fraudulently  contracted 
the  debt  and  incurred  the  liability 
which  is  the  basis  of  this  suit. 

Crandall  v.  Bryan,  5  Abb.  Pr.  169; 
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4  Words  &  Phrases,  8527;  Miller  v. 
White,  46  W.  Va.  69,  76  Am.  St.  Rep. 
791,  33  S.  E.  332. 

Embezzlement  is  a  ground  for  at- 
tachmentr  and  such  attachment  may 
be  sued  out  in  a  court  of  equity  for  a 
debt  or  claim,  legal  or  equitable. 

Cole  V.  Aune,  40  Minn.  80,  41  ^.  W. 
934;  Little  v.  Dyer,  138  111.  272,  32 
Am.  St.  Rep.  140,  27  N.  E.  905;  Re 
Lambie,  94  Mich.  489,  54  N.  W.  174; 
State  V.  Georgia  Co.  112  N.  C.  34,  19 
L.R.A.  485,  17  S.  E.  10;  Dunsmoor  v, 
Furstenfeldt,  88  Cal.  522,  12  L.R.A. 
508,  22  Am.  St.  Rep.  331,  26  Pac.  518 ; 
Stiff  V.  Fisher,  2  Tex.  Civ.  App.  346, 
21  S.  W.  291;  Rhodes  v.  OTarrell,  2 
Nev.  60;  Fisher  v,  Consequa,  2  Wash. 
C.  C.  382,  Fed.  Cas.  No.  4,816 ;  United 
States  V.  Colt,  Pet.  C.  C.  145,  Fed.  Cas. 
No.  14,839 ;  Mabie  v.  Moore,  75  W.  Va. 
766,  84  S.  E.  788. 

Mr.  F.  C.  Re3molds  also  for  appel- 
lant. 

Mr.  'Arthur  Amcrid,  for  appellee 
Hawkins : 

The  nature  of  a  cause  of  action  neg- 
atives the  existence  of  such  fraud  as 
will  warrant  attachment,  where  plain- 
tiff seeks  recovery  for  conversion  of 
property. 

6  C.  J.  70,  71 ;  Finlay  v.  Bryson,  84 
Mo.  664;  Goss  v.  Boulder  County,  4 
Colo.  468;  Elkins  Nat.  Bank  v.  Sim- 
mons, 57  W.  Va.  1,  49  S.  E.  893. 

A  court  of  equity  has  no  jurisdic- 
tion because  there  was  no  fraud. 

16  Cyc.  48;  Mabie  v.  Moore,  75  W. 
Va.  761,  84  S.  E.  788;  Swarthmore 
Lumber  Co.  v.  Parks,  72  W.  Va.  625, 
79  S.  E.  723 ;  Dunlop  v.  Keith,  1  Leigh, 
430,  19  Am.  Dec.  755;  McKinsey  v. 
Squires,  32  W.  Va.  41,  9  S.  E.  55. 

Being  in  derogation  of  the  common 
law,  statutes  authorizing  proceedings 
by  attachment  must  be  strictly  con- 
strued. 

Delaplain  v.  Armstrong,  21  W.  Va. 
211;  Cosner  v.  Smith,  36  W.  Va.  788, 
15  S.  E.  977;  United  States  Baking  Co. 
v.  Bachman,  38  W.  Va.  84,  18  S.  E. 
382. 

Ritz,  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  was  for  many 
years  the  treasurer  of  the  plaintiff, 
and  it  is  alleged  that,  during  the 
time  he  was  such  officer,  of  the 
money  coming  into  his  hands  he 
improperly  appropriated  large  sums 
thereof  to  his  own  use,  and  that  like- 
wise, during  said  time,  he,  without 
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authority,  converted  to  his  own  use 
certain  goods  of  the  plaintiff.  Up- 
on the  discovery  of  this  alleged  im- 
proper conduct  on  the  part  of  de- 
fendant, the  plaintiff  brought  this 
suit  in  equity,  and  at  the  same  time 
sued  out  an  attachment  against  the 
property  and  effects  of  the  defend- 
ant, upon  the  ground  that  he  fraud- 
ulently contracted  the  debt  or 
incurred  the  liability  set  up.  A  de- 
murrer to  the  bill  and  motion  to 
quash  the  attachment  were  sus- 
tained, and  the  suit  dismissed. 

The  ground  of  the  demurrer  is 
that  the  plaintiff's  demand  is  a  pure- 
ly legal  one  of  a  tortious  nature,  not 
cognizable  in  equity,  even  when  ac- 
companied by  an  attachment,  and 
the  grounds  for  quashing  the  at- 
tachment are  that  the  facts  set  up  in 
the  affidavit  do  not  show  that  the  lia- 
bijity  was  fraudulently  incurred, 
aiid,  further,  that  the  affidavit  is 
void  for  uncertainty,  inasmuch  as 
it  alleges  that  the  defendant  fraudu- 
lently contracted  the  debt  or  in- 
curred the  liability,  so  that  it  is 
impossible  for  the  defendant  to  de- 
termine whether  it  is  claimed  that 
he  contracted  a  debt  or  incurred  a 
liability. 

The  jurisdiction  in  equity  is 
sought  to  be  sustained  solely  upon 
the  ground  that  it  is  conferred  by 
§  1  of  chapter  106  of  the  Code  (§ 
4455),  giving  courts  of  equity  juris- 
diction of  suits  where  an  attach- 
ment is  ancillary  thereto!  As  this 
statute  has  been  construed  by  this 
court  in  the  cases  of  Swarthmore 
Lumber  Co.  v.  Parks,  72  W.  Va.  625, 
79  S.  E.  723,  and  Mabie  v.  Moore,  75 
W.  Va.  761,  84  S.  E.  788,  jurisdic- 
tion is  only  conferred  upon  courts 
of  equity  to  entertain  such  suits 
when  the  cause  of  action  is  one  ex 
contractu.  In  those  two  cases  it  is 
asserted  that  the  jurisdiction  does 
not  exist  where  the  cause  of  action 
is  ex  delicto.  After  reviewing  the 
history  of  our  statute,  we  think  the 
doctrine  of  those  decisions  is  cor- 
rect, and  that,  wherever  a  plaintiff 
has  a  cause  of  action  upon  which  he 
can  maintain  a  suit  in  form  ex  con- 
tractu, he  may,  if  he  have  grounds 
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therefor,  sue  out  an  attachment  and 
prosecute  a  suit  in  equity.  If,  how- 
ever, his  cause  of  action  is  one  upon 

which  he  must  sue 
in  tort,  equity  will 
not  have  jurisdic- 
tion. The  defendant  insists  that  the 
cause  of  action  set  up  in  the  bill  is 
one  ex  delicto,  while  the  plaintiff  as- 
serts that  it  is  in  its  nature  ex  con- 
tractu. The  charge  in  the  bill  and 
in  the  attachment  affidavit  is  full 
and.  complete  as  to  the  items  of 
money  and  property  appropriated 
by  the  defendant,  and  it  seeks  to 
recover  a  judgment  for  the  amount 
of  money  so  appropriated  and  the 
value  of  the  property.  It  is  contend- 
ed by  the  plaintiff  that  this  is  pure- 
ly an  action  on  contract ;  that  when 
the  defendant  received  into  his  cus- 
tody money  or  property  of  the  plain- 
tiff, as  its  officer,  there  was  an  im- 
plied contract  that  he  would  accoulit 
for  the  same  and  return  it  when  re- 
quired so  to  do ;  and  that  his  failure 
to  do  this  renders  him  liable  in  an 
action  for  money  Jhad  and  received. 
For  the  defendant  it  is  contended 
that,  inasmuch  as  the  allegations 
are  that  he  is  guilty  of  a  criminal  of- 
fense in  converting  this  money  and 
property  to  his  own  use,  his  acts  are 
necessarily  wrongful  acts,  and  that 
the  suit  is  no  more  than  an  action 
for  damages  for  his  wrongful  con- 
duct. It  seems  to  be  very  clearly 
established  by  the  authorities  that 
for  money  misappropriated,  or  even 

for    money    stolen, 

money  'wrong*'*         an       aCtlOn       01       aS- 

irilTt  "d!**'*""  sumpsit  for  money 

had  and  received  is 
the  appropriate  remedy.  An  act  of 
misappropriation  in  the  case  of  one 
intrusted  with  funds  in  an  official 
or  fiduciary  capacity  raises  an  im- 
plied obligation  on  his  part  to  re- 
pay such  funds,  and  even  where 
money  has  been  stolen  it  is  uniform- 
ly held  that  the  owner  of  the  money 
may  sue  in  assumpsit  to  recover  the 
same.  In  Cooley  on  Torts,  §  109, 
the  author  says:  "No  question  is 
made  of  this  doctrine,  where,  as  a 
result  of  the  tortious  act,  the  de- 


fendant has  come  into  possession  of 
money  belonging  to  the  plaintiff. 
The  law  will  not  permit  him  to  deny 
an  implied  promise  to  pay  this 
money  to  the  party  entitled." 

This  text  is  fully  supported  by  the 
authorities  cited  in  the  note.  In  the 
case  of  Walker  v.  Norfolk  &  W.  R^ 
Co.  67  W.  Va.  273,  67  S.  E.  722,  thii 
court  held  that  an  action  of  assump- 
sit would  lie  against  one  who  ap- 
propriates the  property  of  another 
to  recover  the  value  thereof.  In 
that  case  the  plaintiff,  a  contractor, 
left  a  pump  stored  temporarily  on 
the  right  of  way  of  the  defendant, 
and  the  defendant  appropriated  this 
pump  to  its  own  use,  and  a  recovery 
for  the  value  thereof  in  an  action 
of  assumpsit  was  allowed.  Many 
cases  might  be  cited  to  support  the 
doctrine  that  for  money  wrongfully 
converted  or  stolen  an  action  of  as- 
sumpsit will  lie  to  recover  against 
the  wrongdoer.  Gould  v.  Baker,  12 
Tex.  Civ.  App.  669,  35  S.  W.  708; 
Howe  V.  Clancey,  53  Me.  130 ;  Shaw 
v.  Coffin,  58  Me.  254,  4  Am.  Rep. 
290;  Spencer  v.  Towles,  18  Mich.  9; 
Beardslee  v.  Horton,  3  Mich.  560; 
Royce  v.  Oakes,  20  R.  I.  418.  39 
L.R.A.  845,  39  Atl.  758 ;  Downs  v. 
Baltimore  City,  lll.Md.  674,  41 
L.R.A.(N.S.)  255,  76  Atl.  861,  19 
Ann.  Cas.  644.  The  fact  that  the 
defendant  may  be  guilty  of  a  crim- 
inal offense  in  misappropriating  the 
fund  sought  to  be  recovered  in  no 
way  changes  his  civil  liability  to  the 
plaintiff.  If  there  were  no  statute 
making  the  misappropriation  of 
these  funds  criminal,  could  it  be 
doubted  for  a  moment  that  there 
was  an  implied  contract  to  repay 
them?  The  defendant  would  stand 
in  no  different  position  from  the 
man  who  had  borrowed  money  from 
another  with  an  express  promise  to 
repay  it.  The  law  will  not  permit 
him  to  secure  the  funds  of  another 
in  his  capacity  as  agent,  and  then 
use  them  for  himself,  without  also 
raising  a  promise  upon  his  part  to 
repay.  We  are  clearly  of  opinion 
that  the  cause  of  action  set  up  in 
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this  case  is  one  ex  contractu,  and 

such  as  gives  juris- 
diction to  a  court 
of  equity  to  enter- 
tain a  suit  under  the 
provisions  of  §  1  of  chapter  106  of 
the  Code,  where  an  attachment  is 
sued  out  upon  sufficient  grounds. 

But  the  defendant  insists  that  no 
ground  for  the  attachment  sued  out 
in  this  case  is  shown  by  the  affidavit, 
and,  further,  that  the  affidavit  is 
fatally  defective.  The  affidavit  was 
sued  out  upon  the  eighth  ground 
specified  in  §  1  of  chapter  106,  and 
that  is  that  the  defendant  fraudu- 
lently contracted  the  debt  or  in- 
curred the  liability  for  which  the 
action  or  suit  is  brought.  His  con- 
tention is  that  the  conversion  of  this 
money  to  his  own  use,  he  having 
come  into  possession  of  it  lawfully, 
does  not  make  him  guilty  of  any 
fraud  in  incurring  the  liability  or 
contracting  the  debt  set  up  in  the 
bill.  It  is  quite  true  that,  so  far  as 
the  funds  embezzled  are  concerned, 
they  came  into  the  possession  of  the 
defendant  lawfully;  so  far  as  the 
goods  appropriated  by  him  to  his 
own  use  are  concerned,  this  cannot 
be  said.  The  allegation  in  this  re- 
gard is  that  he  abstracted  certain 
goods  from  the  store  of  the  plaintiff, 
used  them  himself,  and  charged  the 
value  thereof^  to  various  customers  j 
of  the  plaintiff,  seeking  in  this  way 
to  conceal  his  own  misconduct.  But 
can  the  fact  that  he  secured  posses- 
sion of  the  funds  lawfully  make  any 
difference?  So  long  as  he  retained 
the  lawful  possession  of  them  as 
an  officer  of  the  company,  there  was 
DO  cause  of  action  against  him.  The 
cause  of  action  set  up  in  this  case 
arose  when  he  appropriated  these 
moneys  to  his  own  use,  and  can  it 
be  said  that  the  deliberate  taking 
of  another's  funds  held  for  a  par- 
ticular purpose,  and  applying  them 
to  an  entirely  different  purpose,  is 
not  a  fraudulent  act?  It  seems  to 
us  that  this  is  clearly  fraudulent. 
The  defendant  cites  the  case  of  Goss 
V.  Boulder  County,  4  Colo.  468,  in 
support  of  his  contention,  and  that 
case  does  in  a  measure  lay  down  the 


doctrine  contended  for  by  him ;  but 
a  reading  of  it  shows  that  the  de- 
cision is  largely  based  upon  an  en- 
tirely different  proposition.  In  that 
case  the  party  from  whom  the 
money  was  sought  to  be  recovered 
was  not  a  direct  agent  of  the  plain- 
tiff, but  was  an  employee  of  the 
treasurer  of  the  plaintiff,  and  the 
court  held  that  the  extent  of  the 
plaintiff's  rights  were  fixed  by  its 
contract  with  the  treasurer,  and  re- 
covery on  the  treasurer's  bond  was 
the  appropriate  remedy  for  it  to 
pursue.  We  are  not  prepared,  how- 
ever, to  approve  the  doctrine  laid 
down  in  that  case  that,  where  a 
deputy  or  employee  of  the  treasurer 
misappropriates  funds  intrusted  to 
him  as  such  employee,  the  owner  of 
such  funds  cannot  sue  in  an  action 
for  money  had  and  received  to  re- 
cover a  judgment  for  the  same.  In 
the  case  of  Downs  v.  Baltimore  City, 
supra,  it  is  held  fhat  the  wrongful 
conversion  of  funds  by  an  officer 
constitutes  fraudulently  contracting 
an  obligation  which  will  sustain  an 
attachment,  and  the  reasoning  of 
the  court  in  that  case  seems  to  us 
to  be  entirely  sound.  Many  cases 
are  cited  in  support  of  the  text  at 
page  78  of  6  C.  J.  holding  that  at- 
tachment lies  for  goods  or  money 
embezzled  or  stolen,  or  obtained  by 
other  species  of  fraud.  The  doc- 
trine of  that  text  is  also  authority 
for  the  proposition  that  an  action  of 
assumpsit  is  an  appropriate  remedy 
in  such  case. 

The  remaining  ground  for  quash- 
ing the  attachment  is  that  the  state- 
ment, "fraudulently  contracted  the 
debt,"  is  joined  in  the  disjunctive 
with  the  statement,  "incurred  the 
liability."  Does  this  make  the  at- 
tachment affidavit  bad?  It  is  quite 
true  that,  where  inconsistent  or  sep- 
arate grounds  of  attachment  are 
joined  in  the  same 

affidavit  they  must  jSr«?e^rt"c-«.e-. 
be  joined  m  the  con- 
junctive, for  the  reason  that  if  the 
disjunctive  is  used  the  defendant  is 
not  apprised  of  which  one  of  the 
grounds  is  relied  upon;  and  then, 
too,  the  affidavit  may  be  said  not  to 
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contain  an  allegation  that  any 
ground  exists,  for  the  reason  that 
the  affiant  only  swears  that  one  or 
the  other  of  two  or  more  grounds 
exists,  but  does  not  say  which  one. 
But  this  doctrine  has  no  applica- 
tion where  the  statement  contains 
but  two  or  more  phases  of  tiie  same 
fact,  or  different  facts  of  the  same 
nature  which  constitute  a  single 
ground  for  the  attachment.  So  it 
has  been  held  that  an  affidavit  is  not 
defective  because  it  states  in  the 
alternative  different  modes  of  effect- 
ing a  stated  purpose  or  intent,  es- 
pecially where  in  so  doing  it  fol- 
lows the  language  of  the  statute.  6 
C.  J.  136 ;  2  R.  C.  L.  833 ;  Sandheger 
v.  Hosey,  26  W.  Va.  221 ;  Shinn,  At- 


tachm.  &  Garnishment,  §  146 ;  Drake, 
Attachm.  §  102;  Waples,  Attachm. 
&  Garnishment,  §  136.  In  this  case 
the  ground  of  attachment  relied  up- 
on is  that  specified  as  the  eighth 
ground  in  §  1,  chap.  106,  and  the 
fact  that  the  defendant's  alleged  lia- 
bility is  charged  to  have  arisen  by 
fraudulently  con- 
tracting the  debt  or  -«''->^*^- 
incurring  the  liability  is  but  two 
ways  of  stating  the  same  substan- 
tive proposition,  and,  under  all  of 
the  authorities,  does  not  vitiate  the 
affidavit. 

.  Our  conclusion  therefore  is  to  re- 
verse the  decree  of  the  Circuit  Court 
of  Mineral  County,  and  remand  the 
cause  for  further  proper  proceed- 
ings. 


ANNOTATION. 


Attachment  For  goods  or  money  embeszledi  stoleOf  or  converted. 


I.  Under  statute  permitting  attachment 
in  action  on  implied  contract: 

a.  General  rule,  832. 

b.  Exceptions  to  rule,  836. 

II.  Under  statute  permitting  attachment 
in  action  for  recovery  of  money, 
839. 

III.  Under  statute  permitting  attachment 

in  action  for  conversion,  840. 

IV.  Under  statute  permitting  attachment 

in  action  based  on  felony,  844. 

J.  Under  sUitute  permitting  attachment 
in  action  on  implied  contract, 

a.  General  rule. 

In  those  jurisdictions  wherein  the 
statute  provides  for  the  issuance  of  a 
writ  of  attachment  in  actions  for  debt 
arising  from  contracts,  express  or  im- 
pliedy  the  courts  have  generally  held 
that,  where  money  or  goods  have  been 
embezzled,  stolen,  or  converted,  the 
injured  person  may  waive  the  tort 
and  sue  on  an  implied  contract,  and 
is,  accordingly,  entitled  to  a  writ  of 
attachment  in  such  an  action. 

United  States. — W.  D,  Reeves  Lum- 
ber Co.  v.  Leavenworth  (1918)  160  C. 
C.  A.  586,  248  Fed.  686  (Mississippi 
statute) ;  Nevada  Co.  v.  Famsworth 
(1898)  89  Fed.  164,  affirmed  in  (1900) 
42  C.  C.  A.  604,  102  Fed.  573,  without 
passing  on  this  question;  (Utah  stat- 
ute). 


Arkansas.  —  McCleland  v.  Linton 
(1915)  121  Ark.  79,  180  S.  W.  482; 
Judge  v.  Curtis  (1904)  72  Ark.  132, 
78  S.  W.  746. 

Colorado.  —  Reyer  v.  Blaisdell 
(1914)  26  Colo.  App.  387,  143  Pac.  385. 

Iowa. — Moses  v.  Arnold  (1876)  43 
Iowa,  187,  22  Am.  Rep.  239. 

Kansas.  —  Lipscomb  v.  Citizens' 
Bank  (1903)  66  Kan.  243,  71  Pac.  583. 

Louisiana. — Crane  v.  Lewis  (1849) 
4  La.  Ann.  320. 

Maryland.  —  Downs  v.  Baltimore 
(1910)  111  Md.  674,  41  L.R.A.(N.S.) 
255,  76  Atl.  861,  19  Ann.  Cas.  644. 

Michigan. — Farmers  Nat.  Bank  v. 
Fonda  (1887)  65  Mich.  533,  32  N.  W. 
664. 

Minnesota.— Cole  v.  Aune  (1889)  40 
Minn.  80,  41  N.  W.  934. 

Mississippi.  —  See  supra  'United 
States." 

Nebraska.— Hart  v.  Barnes  (1888) 
24  Neb.  782,  40  N.  W.  322. 

New  Jersey.  —  Westcott  v.  Sharp 
(1887)   50  N.  J.  L.  892,  13  Atl.  248. 

Pennsylvania.  —  Mechanics'  Nat 
Bank  v.  Miners'  Bank  (1883)  13  W.  N. 
G.  236;  Hanson  v.  Watson  (1883)  18 
W.  N.  C.  534;  Piscataqua  Bank  ▼. 
Tumley  (1886)  1  Miles,  312. 

Texas.— Hitson  v.  Hurt  (1907)  46 
Ter.  Civ.  App.  360,  101  S.  W.  292; 
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Felker  v.  Douglass  (1900)  —  Tex.  Civ. 
App.  — ,  57  S.  W.  323 ;  Gould  v.  Baker 
(1896)  12  Tex.  Civ.  App.  669,  35  S.  W. 
708. 

Utah. — See  supra,  "United  States." 

Vermont.— Elwell  v.  Martin  (1859) 
32  Vt.  217. 

Wisconsin.— Earth  v.  Graf  (1898) 
101  Wis.  27,  72  N.  W.  1100;  Elliott  v. 
Jackson  (1854)  3  Wis.  649. 

In  W.  D.  Reeves  Lumber  Co.  v.  Leav- 
enworth (Fed.)  supra,  it  appeared 
that  the  defendant  company  wrong:- 
fully  entered  and  cut  trees  on  the  land 
of  the  plaintiff's  testator.  It  was  held 
that  the  averments  of  the  declaration 
showed  a  state  of  facts  from  which 
could  be  implied  a  promise  by  the  de- 
fendant to  pay  for  the  trees  so  cut. 
The  court  said:  ''A  motion  was  made 
to  quash  the  writ  of  attachment,  so 
far  as  the  plaintiff's  demand  for  the 
actual  value  of  the  timber  cut  was 
concerned.  Error  is  assigned  on  the 
action  of  the  court  in  overruling  this 
motion.  Under  the  Mississippi  statute 
the  remedy  by  attachment  may  be  re- 
sorted to  in  any  action  for  the  recov- 
ery of  damages  for  the  breach  of 
contracts,  express  or  implied.  The  aver- 
ments of  the  first  count  of  the  declara- 
tion showed  a  state  of.  facts  from 
which  could  be  implied  a  promise  by 
the  defendant  to  pay  the  stated  value 
of  the  trees  cut.  We  think  the  deci- 
sions of  the  supreme  court  of  Missis- 
sippi, construing  and  applying  the 
statute  mentioned,  support  the  action 
of  the  court  in  overruling  the  motion." 

In  Nevada  Co.  v.  Farnsworth  (1898) 
89  Fed.  164  (affirmed  in  (1900)  42  G. 
C.  A.  504,  102  Fed.  573,  without  pass- 
ing on  this  question)  it  appeared  that 
the  defendant,  as  agent  of  the  plain- 
tiff, paid  some  of  the  money  intrusted 
to  him  according  to  instructions,  and 
converted  the  balance  to  his  own  use. 
An  attachment  was  sued  out  in  aid  of 
plaintiff's  suit,  which  was  for  money 
had  and  received.  The  statute  of 
Utah  provided  for  an  attachment  in 
actions  upon  contracts,  express  or  im- 
plied. It  was  held  that  the  statute 
was  applicable  to  contracts  implied  in 
law.  The  court  said:  ''In  this  case 
it  is  urged  that  the  statute  has  men- 
tioned judgments  and  contracts,  ex- 
press or  implied.  That  the  expression 
4  A.L.R.--53. 


of  judgments,  a  species  of  quasi  con- 
tracts, shows  that  the  legislature  did 
not  intend  to  include  under  implied 
contracts  such  contracts  as  are  im- 
plied in  law.  In  the  usual  classifica- 
tion of  contracts,  judgments  are 
classified  as  contracts  of  record,  and 
simple  contracts  are  subdivided  into 
express  contracts  and  implied  con- 
tracts ;  and  I  think  it  was  the  memory 
of  this  classification  which  caused  the 
framers  of  the  statute  to  treat  judg- 
ments as  different  from  implied  con- 
tracts. There  is  nothing  in  the  ob- 
ject of  the  statute  which  warrants  the 
inference  that  it  was  intended  to  dis- 
criminate in  favor  of  the  wrongdoer. 
There  is  a  plain  reason  why  attach- 
ments were. not  permitted  in  actions 
sounding  in  damages,  for»  if  allowed 
in  such  actions,  property  of  the  de- 
fendant might  be  encumbered  in  an 
amount  altogether  out  of  proportion 
to  the  sum  finally  recovered.  But  in 
assumpsit,  where  the  tort  is  waived, 
the  sum  sued  for  is  the  benefit  un- 
justly retained  by  the  defendant,  not 
the  damage  to  the  plaintiff,  usually 
more  uncertain  in  amount.  Keener, 
Quasi  Contr.  160.  There  is  nothing  in 
the  wording  of  the  statute  which 
would  warrant  a  holding  that  the  leg- 
islature used  the  term,  'implied  con- 
tract/ in  other  than  its  usual  meaning, 
or  that  contracts  implied  in  law  were 
not  intended  to  be  included.  The 
weight  of  authority  supports  this  con- 
clusion." 

In  Crane  v.  Lewis  (La.)  supra,  the 
question  was  as  to  the  validity  of  an 
attachment  bond.  The  action  in  which 
the  bond  was  given  was  based  on 
a  transaction  whereby  one  McGrew 
sold  to  the  plaintiff  a  slave,  who 
subsequently  ran  away  and  returned 
to  McGrew,  who  refused  to  give  him 
up.  The  court  held  that  the  ac- 
tion was  ex  contractu,  though  a  tort 
had  been  committed,  and  therefore 
the  attachment  was  properly  is- 
sued, saying:  "It  appears  by  this 
petition  that  the  defendant  McGrew 
had  not  only  broken  his  contract  with 
the  plaintiff,  but  committed  a  tort  in 
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harboring  and  depriving  him  of  the 
services  of  his  slave;  but  we  do  not 
understand  that  his  responsibility,  in- 
curred by  the  former,  is  diminished 
or  merged  by  an  outrage,  perhaps  a 
crime,  being  superadded  to  it.  By  the 
contract  of  sale  warranty  against 
eviction  is  implied,  and  although  it  is 
true,  as  a  general  rule,  that  the  right 
of  the  person  evicting  should  have 
existed  before  the  sale,  yet  evictions 
proceeding  from  the  act  of  the  vend- 
or himself  at  all  times  give  rise  to  the 
action  of  warranty.  In  this  case  the- 
retention  of  the  slave  by  the  vendor 
was  a  violation  of  the  obligation  con- 
tracted by  the  contract  of  sale,  prse- 
stare  servum  habere  licere.  There 
being  sufficient  allegations  in  the  peti- 
tion to  sustain  the  action  ex  contractu, 
we  think  the  court  would  not  have 
set  aside  the  attachment  on  the 
grounds  now  presented  against  its  le- 
gality, had  they  been  urged  on  a  mo- 
tion to  dissolve  it.  The  evidence  tak- 
en in  the  original  case  is  not  before 
us;  but,  from  the  judgment  itself,  it 
is  evident  that  the  sale  was  consid- 
ered as  the  basis  of  the  action,  for  the 
judgment  rendered  in  the  case  decrees 
the  sale  to  be  rescinded,  and  the  opin- 
ion of  the  judge  in  writing  contains 
the  grounds  on  which  it  was  rescind- 
ed." 

In  Farmers  Nat.  Bank  V.  Fonda 
(Mich.)  supra,  it  was  held  that  at- 
tachment might  be  issued  in  an  action 
of  assumpsit  for  money  embezzled  by 
a  clerk.  The  court  said:  *'It  is  not 
claimed  that,  where  money  has  been 
held  and  appropriated  wrongfully,  as- 
sumpsit will  not  lie;  but  the  claim  is 
that  the  Attachment  Law  only  refers 
to  actual  and  direct  contract  relations, 
and  does  not  apply  where  the  contract 
is  made  such  by  legal  intendment  only. 
The  authorities  cited  on  the  argument 
from  our  own  reports  render  it  unnec- 
essary to  look  elsewhere,  whether  im- 
plied assumpsit  will  lie  for  money 
actually  in  defendant's  hands,  and 
misused  or  withheld.  The  recent  case 
of  Farwell  v.  Myers  (1887)  64  Mich. 
234,  31  N.  W.  128,  is  in  point.  There 
it  was  held  that,  where  an  express  con- 
tract of  sale  of  goods  had  been 
rescinded  for  the  fraud  of  the  purchas- 


er, and  only  a  part  of  the  goods  was  re- 
covered back,  and  the  remainder  had 
been  sold,  although  a  suit  would  not 
lie  for  the  proceeds  upon  the  original 
contract  of  sale,  which  had  been  re- 
pudiated, nevertheless  the  proceeds 
might  be  recovered  as  money  received 
upon  a  wrongful  conversion,  and  that 
either  trover  or  assumption  would  lie. 
It  would  not  be  going  very  far  to  hold 
that  the  appropriation  of  these  mon- 
eys now  sued  for  was  a  violation  of 
defendant's  contract  of  employment. 
Under  our  statutes,  there  can  be  no 
embezzlement  by  a  private  person  that 
does  not  get  its  definition  from  a  vio- 
lation of  the  duties  of  his  employ- 
ment, which  is,  between  private  per- 
sons, always  a  contract  relation.  A 
declaration  setting  out  the  employ- 
ment, and  the  duty  of  paying  over 
moneys,  and  a  failure  to  do  so,  would 
be  a  very  plain  case  of  suit  directly  on 
contract.  The  fact  that  the  failure 
has  been  in  some  cases  made  criminal 
does  not  destroy  its  contract  relation. 
But  it  is  sufficient  to  say  that,  when 
the  statute  gives  the  remedy  in  cases 
of  express  and  implied  contract,  we 
have  no  authority  to  graft  an  excep- 
tion on  the  statute,  and  hold  that  there 
are  differences  in  implied  contracts, 
and  that,  where  an  action  of  tort  will 
lie,  the  fact  that  assumpsit  will  also 
lie  does  not  make  the  case  one  of  con- 
tract. This  distinction,  if  attempted, 
would  lead  to  great  confusion.  In 
cases  of  bailment,  there  has  always 
been  a  choice  of  forms  of  action,  be- 
tween actions  on  the  case  and  assump- 
sit, which  is  itself  really  an  action  on 
the  case.  Case  lies  for  breach  of  duty, 
and  assumpsit  for  breach  of  promise. 
A  duty  certainly  arises  out  of  prom- 
ises; and  the  law  implies  a  promise 
out  of  most  duties.  Whatever  author- 
izes the  implication  of  a  promise  au- 
thorizes a  suit  in  assumpsit  for  its 
breach.  That  is  the  essence  of  the 
doctrine  of  implied  assumpsit;  and 
any  further  refinement  on  this  doc- 
trine would  lead  to  no  good  end. 
There  is  no  such  equity  in  favor  of 
wrongdoers  that  exceptions  should  be 
created  in  their  favor.  It  is  rather 
the  duty  of  courts  to  hold  them  sub- 
ject to  process,  where  the  law,  by  fair 
construction,   reaches   them,   and  we 
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think  this  case  is  within  its  exact  lan- 
fiTuage.'' 

In  Downs  v.  Baltimore  (1910)  111 
Md.  674,  41  L.R.A.(N.S.)  255,  76  Atl. 
861,  19  Ann.  Cas.  644,  in  sustaining  an 
attachment   in   an   action   to  recover 

m 

money  which  the  defendant,  while 
clerk  in  the  register's  office,  stole  and 
appropriated  to  his  own  use,  the  court 
Baid:  "The  foundation  of  such  an  at- 
tachment is  the  averment  of  an  ex- 
isting indebtedness,  so  that  our  in- 
quiry must  be.  What  circumstances  or 
facts  will  warrant  an  averment  or  affi- 
davit of  indebtedness?  If  one  buys 
goods  of  another,  intending  to  pay  for 
them  on  the  terms  stipulated,  but  fail- 
ing  to  do  so,  he  may,  if  a  nonresident 
or  an  absconder,  be  proceeded  against 
by  attachment.  If,  being  a  resident, 
he  buys  goods,  not  intending  to  pay 
for  them,  or  if,  after  his  purchase,  he 
assigns  or  disposes  of  his  property  or 
is  about  to  do  so,  with  the  intent  to 
defraud  his  creditors,  he  may  be  pro* 
ceeded  against  in  like  manner.  Why 
then,  if  by  theft  he  acquires  posses- 
sion of  the  goods  or  money  of  another, 
with  the  intent  to  defraud  such  other 
person,  may  he  not  be  proceeded 
against  by  attachment?  Is  he  any  the 
leas,  in  law  or  in  morals,  a  debtor, 
because  he  has  acquired  possession 
of  another's  goods  by  violence  or  tres- 
pass, than  if  he  had  acquired  posses- 
sion by  a  contract  unmixed  with  fraud, 
at  the  time  the  contract  was  made,  or 
by  a  contract  obtained  by  fraud  or 
artifice  on  his  part?    We  do  not  think 
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SO. 

In  the  reported  case  (Piedmont 
Grocery  Go.  v.  Hawkins,  ante,  828), 
it  is  held  that  an  officer  of  a  private 
corporation  intrusted  with  its  funds 
and  property,  who  wrongfully  converts 
the  same  to  his  own  use,  is  deemed  to 
have  promised  to  repay  the  amount  em- 
bezzled, and  thereby  to  have  made 
himself  liable  to  an  action  ex  con- 
tractu within  the  provisions  of  the 
Code  which  provided  for  an  attach- 
ment. 

In  Lipscomb  v.  Citizens'  Bank 
C1903)  66  Kan.  243,  71  Pac.  583,  an 
action  to  recover  money  embezzled  by 
an  employee  was  held  to  be  on  con- 
tract so  as  to  permit  the  issuance  of 
an  attachment. 


In  Reyer  v.  Blaisdell  (1914)  26  Colo. 
App.  387,  143  Pac.  385,  it  appeared 
that  the  defendant  had  induced  all  of 
the  plaintiffs,  except  one,  to  raise 
$25,000  for  the  purchase  of  certain 
mining  lands  which,  he  said,  would 
cost  that  amount.  He  in  fact,  how- 
ever, paid  only  $625,  and  appropriated 
the  balance  to  his  .own  use.  The 
plaintiffs  sued  out  an  ancillary  at- 
tachment. Reversing  a  dismissal  of 
the  action  and  a  dissolution  of  the 
attachment,  it  was  held  that  a  dis- 
solution of  the  attachment  was  a  re- 
versible error,  as  the  nature  of  the 
action  was  indebitatus  assumpsit  for 
money  obtained  by  fraud. 

In  Moses  v.  Arnold  (1876)  43  Iowa, 
187,  22  Am.  Rep.  239,  it  appeared  that 
the  defendants  took  and  appropriated 
to  their  own  use  some  wheat.  The 
defendant  moved  that  an  attachment 
be  discharged  on  the  ground  that  the 
cause  of  action  for  the  conversion  was 
not  founded  on  contract.  The  court 
held  that  the  action  was  partially 
based  on  contract,  and  therefore  the 
attachment  would  lie. 

In  Cole  V.  Aune  (1889)  40  Minn. 
80,  41  N.  W.  934,  it  appeared  that  the 
defendant  was  clerk  and,  in  a  sense, 
a  partner  in  the  store  of  the  plaintiff, 
and,  while  holding  that  position, 
wrongfully  appropriated  and  convert- 
ed to  his  own  use  a  large  amount  of 
money.  In  an  action  to  recover  the 
money  so  appropriated  and  converted, 
an  order  vacating  an  attachment  was 
ffiade,  whereupon  plaintiff  appealed. 
The  statute  provided  for  a  writ  to 
issue  when  the  plaintiff's  debt  was 
fraudulently  contracted.  In  reversing 
the  judgment  of  the  lower  court,  it 
was  held  that  the  action  was  for  a 
debt  within  the  meaning  of  the  Con- 
stitution, and,  therefore,  the  writ 
would   issue. 

In  Hart  v.  Barnes  (1888)  24  Neb. 
782,  40  N.  W.  322,  it  appeared  that  the 
defendant  converted  to  his  own  use 
certain  sums  of  money  that  were  in- 
trusted to  him  under  a  contract  of 
employment,  to  be  loaned  out,  and  the 
proceeds  therefrom  to  be  paid  to  the 
plaintiff.  In  reversing  the  discharge 
of  an  attachment,  the  court  held  that 
an  attachment  would  not  lie  for  a 
tort,  but  that  a  person  who  assumes 
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a  duty,  and  fails  to  perform  either 
his  agreement  or  that  duty,  violates 
his  contract,  and  that  an  action  for 
that  violation  is  within  the  statute 
providing  for  attachments. 

In  McClelland  v.  Linton  (1915)  121 
Ark.  79,  180  S.  W.  482,  it  appeared, 
among  other  things,  that  defendant 
was  given  a  certain  amount  of  money 
to  purchase  land  for  plaintiff,  but 
used  only  a  part  and  appropriated  the 
balance  to  his  own  use.  The  court 
held  that  an  action  for  the  money 
converted  was  not  one  sounding  in 
tort,  and  therefore  attachment  would 
lie. 

In  Mechanics'  Nat.  Bank  v.  Miners' 
Bank  (1883)  13  W.  N.  C.  (Pa.)  236,  it 
appeared  that  the  plaintiff  had  sent  a 
draft  to  the  defendant  bank  for  col- 
lection, attaching  a  slip  to  the  draft, 
requesting  to  be  notified  by  telegram 
on  payment.  The  draft  was  paid,  but 
the  defendant  did  not  notify  the 
plaintiff,  but  appropriated  the  money 
and  draft  given  in  payment  to  its  own 
use.  It  was  held,  in  discharging  a 
rule  to  dissolve  the  attachment,  that 
the  appropriation  of  the  money  and 
draft  to  its  own  use  made  defendant 
liable  to  attachment. 
'■  In  Hanson  v.  Watson  (1883)  13  W. 
N.  C.  (Pa.)  534,  it  appeared  that  the 
defendant  entered  into  a  contract 
with  the  plaintiff  to  sell  certain  goods 
at  a  fixed  price,  but  sold  them  at  a 
lower  price  because  of  the  falling  of 
the  market.  In  an  action  to  recover 
for  conversion,  a  rule  to  dissolve  aft 
attachment  was  made.  It  was  held 
that,  while  the  action  might  have  been 
founded  on  a  tort,  still  the  plaintiff 
might  waive  the  tort  and  sue  on  con- 
tract, and  therefore  the  attachment 
would  lie. 

In  Hitson  v.  Hurt  (1907)  45  Tex. 
Civ.  App.  361,  101  S.  W.  292,  it  ap- 
peared that  the  defendant  converted 
certain  sheep  and  wool  of  the  plain- 
tiff. The  defendant  appealed  from 
a  judgment  for  the  conversion  and  the 
foreclosure  of  an  attachment  lien  on 
certain  lands.  It  was  held,  in  sustain- 
ing the  judgment,  that  a  suit  by  at- 
tachment could  be  maintained  against 
a  nonresident  for  the  conversion  of 
personalty,  on  the  implied  promise  to 
pay  for  the  converted  property. 


In  Felker  v.  Douglass  (1900)  -^ 
Tex.  Civ.  App.  — ,  57  S.  W.  323,  it  ap- 
peared that  the  defendant  had  con- 
verted certain  crossties  belonging  to 
the  plaintiff.  A  writ  of  attachment 
wa3  levied  on  lands  of  the  defendant. 
In  affirming  the  issuance  of  the  writ, 
the  court  held  that  where  no  exem- 
plary damages  were  claimed,  and  the 
plaintiff  definitely  stated  the  number 
and  value  of  the  crossties  taken,  there 
was  an  implied  promise  for  the  value 
of  the  property  so  taken;  and  the  de- 
mand was  of  such  certainty  as  to  form 
the  basis  for  the  issuance  of  a  writ  of 
attachment. 

In  Gould  V.  Baker  (1896)  12  Tex. 
Civ;  App.  669,  35  S.  W.  708,  it  appeared 
that,  while  the  plaintiff  was  asleep  in 
a  furnished  room  over  a  saloon,  his 
money  was  stolen  from  under  his  pil- 
low by  the  owner  and  his  bartender. 
Plaintiff  sued  the  owner  and  the  bar- 
tender for  the  amount  stolen,  and 
caused  the  property  of  the  owner  to  be 
attached.  The  defendants  moved  to 
quash  the  attachment,  which  motion 
was  overruled.  The  court  held,  in  af- 
firming the  judgment,  that  an  attach- 
ment would  lie  against  the  property 
of  a  thief  in  an  action  to  recover  judg- 
ment for  the  stolen  money,  brought 
as  for  money  had  and  received  on  an 
implied  contract,  the  tort  being  there- 
by waived  and  the  action  being  re- 
garded as  an  action  ex  contractu. 

In  Barth  v.  Graf  (1898)  101  Wis- 
27,  72  N.  W.  1100,  it  was  held  that 
attachment  would  lie  in  an  action  of 
assumpsit  against  a  bank  cashier  for 
conversion. 

b.  Exceptions  to  rule. 

Where  an  action  is  brought  for  tro- 
ver or  in  detinue,  and  the  statute  pro- 
vides for  the  issuance  of  a  writ  of 
attachment  in  actions  on  contracts, 
express  or  implied,  or  on  money  de- 
mands, a  writ  will  not  issue.  Tabor 
V.  Big  Pittsburg  Consol.  Silver  Min. 
Co.  (1883)  4  McCrary,  299,  14  Fed. 
636;  Babcock  v.  Briggs  (1877)  52  CaL 
502;  Sheppard  v.  Yocum  (1883)  11  Or. 
234,  3  Pac.  824;  Union  Bank  v.  Baker 
(1847)    8  Humph.    (Tenn.)    447. 

In  Tabor  v.  Big  Pittsburg  Consol. 
Silver  Min.  Co.  (Fed.)  supra,  it  ap- 
peared that  the  defendant  entered  and 
took   from   the   plaintiff's   mine,  ore, 
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which  it  sold  and  converted  to  its  own 
use.  An  action  was  brought  for 
money  had  and  received.  The  court 
held  that  the  action  was  for  trespass, 
though  called  by  another  name,  and 
therefore  not  within  the  statute  which 
provided  for  a  writ  of  attachment  in 
actions  oh  contracts,  express  or  im- 
plied. 

In  Babcock  v.  Briggs  (1877)  62  Cal. 
502»  it  appeared  that  an  employee  of 
the  plaintiff  lost  to  the  defendants  by 
gambling,  money  intrusted  to  him. 
The  plaintiff  instituted  an  action  to 
recover  the  money,  and  procured  a 
writ  of  attachment  on  the  complaint, 
which  was  discharged  on  motion.  In 
sustaining  the  order,  the  court  held 
that  the  complaint  did  not  make  a  case 
which  would  support  a  writ  of  at- 
tachment under  the  Code  of  Civil 
Procedure,  which  provided  that  a  writ 
of  attachment  could  issue  only  in  an 
action  on  a  contract,  express  or  im* 
plied. 

In  Sheppard  v.  Yocum  (1883)  11  Or. 
234,  3  Pac.  824,  it  appeared  that  the 
defendant  took  and  converted  a  cer- 
tain sum  of  money.  In  an  action  for 
the  recovery  of  damages,  a  motion  to 
dissolve  an  attachment  issued  therein 
"was  denied.  In  reversing  that  order, 
the  court  held  that  a  writ  of  attach- 
ment would  issue  only  for  an  action 
on  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  and  that, 
the  action  being  for  trover,  the  writ 
would  not  issue. 

In  Union  Bank  v.  Baker  (1847)  8 
Humph.  (Tenn.)  447,  it  appeared 
that  the  defendant  had  acquired  a 
quantity  of  Union  Bank  notes  which 
were  stolen  from  its  vaults.  Defend- 
ant had  knowledge  of  the  theft.  He 
converted  them  into  Illinois  and  Ken- 
tucky bank  notes,  with  which  he  pur- 
chased a  quantity  of  whisky.  An  at- 
tachment bill  was  sustained,  but  on 
appeal  the  judgment  was  reversed.  It 
was  held  that  the  cause  of  action 
which  arose  in  favor  of  the  bank  was 
ex  delicto  for  a  felony,  and  that  an 
attachment  would  not  lie  in  equity, 
under  statutes  providing  for  an  at- 
tachment in  cases  of  debtor  and  cred- 
itor. The  court  said:  "The  cause  of 
action  in  favor  of  the  bank  against 
Baker  arises  ex  delicto,  and  not  ex 


contractu,  and  it  is  not  a  case  in 
which  the  tort  may  be  waived,  for  it  is 
a  felony;  aind  granting  .that,  under 
our  decisions,  the  bank  might  have 
sued  for  damages  by  civil  action,  be- 
fore a  conviction  for  the  felony,  yet 
it  must  have  been  by  special  action  on 
the  case  for  the  wrong,  and  not  upon 
an  implied  assumpsit;  in  such  case  an 
attachment  in  equity  will  not  lie  by 
virtue  of  the  statutes  under  which  this 
bill  is  framed,  for  they  are  applicable 
only  to  the  cases  of  debtor  and  cred- 
itor. This  objection  is  fatal  of  itself 
to  the  whole  of  this  proceeding,  be- 
cause it  destroys  the  process  by  which 
the  defendants  are  brought  into 
court." 

In  El  Paso  Nat.  Bank  v.  Fuchs 
(1896)  89  Tex.  197,  34  S.  W,  206,  it 
appeared  that  the  plaintiff  had  de- 
posited with  the  president  of  defend- 
ant bank  a  certain  amount  of  Mexican 
money  to  be  sold  when  it  became  of 
the  value  of  65  cents  American  money 
per  dollar.  The  president,  after  ac- 
knowledgment of  the  receipt  of  the 
money,  sent  it  to  a  branch  office  in 
Mexico.  Subsequently  both  banks 
failed,  and  the  plaintiff  instituted  a 
suit  for  the  recovery  in  American 
money  of  the  Mexican  money.  An  at- 
tachment was  issued  and  levied  on  the 
property  of  the  president  of  the  bank. 
A  motion  to  quash  the'  writ  was  over- 
ruled. In  reversing  the  judgment,  the 
court  held  that  an  attachment  would 
issue  only  where  the  amount  claimed 
was  due  on  contract,  express  or  im- 
plied, and  not  in  cases  founded  on  a 
tort. 

In  Piscataqua  Bank  v.  Turnley 
(1836)  1  Miles  (Pa.)  312,  it  appeared 
that  defendant  and  two  other  persons 
stole  a  quantity  of  bank  notes  from 
an  agent  of  plaintiff  while  traveling 
in  a  public  conveyance.  A  foreign 
attachment  was  issued.  It  was  held 
that  a  foreign  attachment  would  issue 
only  to  debts  contracted  or  owing  by 
defendant,  arising  ex  contractu,  and 
not  in  actions  arising  ex  delicto. 

In  Boyer  v.  Bullard  (1883)  102  Pa. 
555,  it  appeared  that,  at  the  request 
of  the  owner  of  a  certain  piece  of 
property,  the  plaintiff  left  thereon  cer- 
tain articles  of  furniture,  tools,  ma- 
chinery, etc.    Subsequently,  the  owner 
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sold  the  property  to  some  of  the  de- 
fendants, who  refused  to  give  up  the 
plaintiff's  property.  Foreign  attach- 
ment was  issued  against  all  the  de- 
fendants, but  was  dissolved  on  bail 
being  given.  It  was  held,  in  affirming 
the  judgment,  that  foreign  attachment 
was  a  remedy  for  the  recovery  of 
debts  or  damages  arising  ex  contractu, 
but  not  for  a  demand  founded  on  a 
tort,  and  that,  the  case  being  in  tort, 
no  action  ex  contractu  could  be  main- 
tained. 

In  Goss  V.  Boulder  County  (1878)  4 
Colo.  468,  it  appeared  that  defendant, 
while  clerk  and  deputy  treasurer  of 
plaintiff  county,  converted  a  certain 
amount  of  money  to  his  own  use.  This 
was  an  action  to  recover  the  money. 
A  writ  of  attachment  was  issued  and 
served,  and  a  motion  was  filed  to 
quash  it.  The  court  held  that  the 
statute  provided  that  an  attachment 
would  issue  in  an  action  on  contract, 
express  or  implied.  But  the  treasurer 
was  .under  bond  for  the  fidelity  of  the 
employees  of  his  department,  and  the 
acts  of  the  defendant  created  a  liabil- 
ity upon  the  part  of  the  treasurer,  by 
express  terms.  There  was,  therefore, 
no  such  privity  between  the  county 
and  the  clerk,  or  deputy  treasurer,  as 
to  create  an  implied  contract  between 
them.  The  court  said:  "The  action  is 
brought  under  the  Code,  and  the  dec- 
laration or  complaint  alleges  the  facts 
which  constitute  the  cause  of  action. 
The  affidavit  for  attachment  alleges 
an  indebtedness  from  defendant  to 
plaintiff,  and,  as  ground  for  the  writ, 
avers  that  the  debt  was  fraudulently 
contracted.  Upon  the  motion  to  quash 
the  writ,  the  court  below  could  prop- 
erly look  into  the  averments  of  both 
complaint  and  affidavit  in  order  to  de- 
termine the  motion.  From  these  aver- 
ments we  must  conclude  that  the  de- 
fendant is  not  liable  in  the  action 
brought,  and  hence  the  writ  did  not 
lie.  Section  91  of  the  Code  provides 
that  attachments  may  issue  (upon  the 
grounds  enumerated  in  the  next  sec- 
tion) in  'an  action  on  contract,  ex- 
press or  implied.'  While  the  Code 
abolishes  forms  of  actions,  it  cannot 
obliterate  the  distinctions  between  the 
causes  or  nature  of  actions;  as,  for 
example,    actions    ex   delicto    and    ex 


contractu.  The  only  ground  upon 
which  the  writ  is  based  is  that  the 
debt  was  fraudulently  contracted. 
The  money  having,  as  the  complaint 
shows,  come  rightfully  into  the  hands 
of  appellant,  it  cannot  be  said  that 
by  reason  of  subsequent  misappro- 
priation he  fraudulently  contracted  a 
debt;  there  is,  in  such  case,  no  con- 
tract except  that  which  the  law  rais- 
es by  implication  .  .  .  under  our 
statute,  neither  a  deputy  treasurer  nor 
clerk  gives  a  bond  to  the  public 
for  the  faithful  performance  of  the 
duties  he  undertakes.  By  the  permis- 
sive authority  of  the  statute,  and  un- 
der the  guaranty  of  the  treasurer's 
bond,  the  deputies  and  clerks,  are  ap- 
pointed by  the  treasurer,  and  by  him 
employed  and  paid.  With  their  com- 
pensation and  terms  of  service  the 
public  has  nothing  to  do.  The  rela- 
tion of  debtor  and  creditor  between 
the  county  and  the  treasurer  is  un- 
affected by  the  circumstance  that  the 
duties  of  the  latter  are  discharged 
by  deputy  or  clerical  agency.  There 
is  no  such  privity  between  the  county 
or  the  public,  and  the  deputy  or  clerk, 
as  to  create  an  implied  contract  be- 
tween them  in  the  face  of  an  express 
contract  between  the  treasurer  and 
the  public,  embracing  the  duties  of  the 
office  by  whomsoever  performed,  and 
covering  the  acts  here  complained  of.** 

In  Elliott  V.  Jackson  (1854)  3  Wis 
649,  it  appeared  that  the  defendant 
levied  on  certain  goods  of  the  plain- 
tiff as  the  goods  of  another  with  whom 
plaintiff  was  having  a  dispute  as  to 
their  ownership.  A  suit  for  the 
wrongful  levy  was  commenced  by  at- 
tachment. While  conceding  that  an 
attachment  would  lie  when  the  goods 
had  been  converted  into  money,  the 
court  held  that  no  contract  could  be 
implied  so  that  an  attachment  would 
issue,  as  there  was  no  such  conversion 
of  the  goods  into  money. 

In  Westcott  v.  Sharp  (1888)  60  N.  J. 
L.  392,  13  Atl.  243,  it  appeared  that 
one  of  the  plaintiffs  had  given  the 
defendant  a  check  for  a  certain 
aniount  of  money  as  a  loan,  and  de- 
fendant had  changed  the  amount  to  a 
much  larger  one.  The  auditor  allowed 
the  smaller  amount  in  a  suit  for  the 
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recovery  of  the  money  by  attachment. 
The  court  held  that  an  attachment 
would  not  lie  for  the  balance/ as  there 
was  no  privity  of  contract,  the  money 
having  been  unlawfully  taken  from 
the  general  fund  of  the  bank,  and  not 
from  a  specific  fund  of  drawer.  The 
court  conceded  that  a  person  might 
waive  a  tort  and  bring  an  action  for 
money  had  and  received,  where  it  was 
obtained  by  fraud,  but  held  that  in 
the  present  action  it  was  not  the  plain- 
tifPs  money,  and  that,  therefore,  there 
was  no  privity  of  contract,  express  or 
implied.  • 

MI,   Under  statute  permitting  attachment 
in  action  for  recovery  of  money. 

When  the  statute  permits  an  at- 
tachment in  actions  for  the  recovery 
of  money,  or  on  money  demands,  an 
action  of  trover  or  detinue  is  not  with- 
in the  statute.  Le  Baron  v.  James 
(1843)  4  Al».  687;  Marshall  v.  White 
(1839)  8  Port.  (Ala.)  551. 

Thus,  in  the  case  last  cited,  a  motion 
was  made  for  a  rule  to  show  cause 
why  a  writ  of  mandamus  should  not 
issue,  compelling  the  circuit  court  to 
reinstate  an  ancillary  attachment,  is- 
sued in  an  action  of  detinue  to  recover 
certain  slaves.  It  was  held,  in  deny- 
ing the  motion,  that  the  statute  ap- 
plied to  money  demands  only.  The 
court  said:  "It  is  evident,  from  an 
examination  of  the  statutes  authoriz- 
ing the  process  of  attachment,  that  it 
w^as  intended  to  be  given  only  in  cases 
of  money  demands,  and  even  with 
respect  to  these  it  deserves  considera- 
tion whether  the  process  is  not  con- 
fined to  those  which  are  of  a  liquidated 
nature  or  capable  of  precise  ascertain- 
ment. It  is  true,  when  the  ancillary 
attachment  is  given  by  the  8th 
section  of  the  Act  of  1837,  v6ry  gen- 
eral terms  are  used;  but  these  are 
controlled  by  subsequent  expressions, 
showing  very  clearly  that  the  ancil- 
lary process  is  warranted  only  in 
those  actions  which  could  be  com- 
menced by  original  attachment." 

In  Marshall  v.  White  (Ala.)  supra, 
an  action  was  commenced  by  attach- 
ment. The  plaintiff  declared  in  trover 
for  a  slave  at  the  return  term.  Judg- 
ment was  taken  by  default.  It  was 
held,  in  reversing  the  judgment,  that 


an  attachment  could  issue  only  on  a 
money  demand,  and  not  in  an  action 
for  trover. 

In  Jenks  v.  Richardson  (1895)  71 
Fed.  365,  the  court  construed  an  Ohio 
statute  which  provided  for  a  writ  of 
attachment  at  the  commencement,  or 
after  the  commencement,  of  a  civil  ac- 
tion for  the  recovery  of  money.  In 
that  case  it  appeared  that  defendant 
was  the  owner  of  a  building  in  which 
a  gaming  house  was  kept.  The  cash- 
ier of  the  plaintiff  took  from  the  cash 
drawer  money  intrusted  to  him,  and 
lost  it  in  gambling.  Attachment  is- 
sued, and  action  was  brought  for  the 
recovery  thereof,  under  a  statute  read- 
ing as  follows:  'In  a  civil  action  for 
the  recovery  of  money,  the  plaintiff 
may  at  or  after  the  commencement 
thereof  have  an  attachment  against 
the  property  of  the  defendant  upon 
the  grounds  herein  stated."  The  court 
held  that  the  action  was  for  the  re- 
covery of  money  within  the  statute, 
saying:  "Is  this  a  civil  action  for 
the  recovery  of  money  only?  It  is 
immaterial  to  consider  whether  this 
suit  is  brought  under  the  statute  of 
Ohio,  or  under  the  common-law  right 
to  reclaim  this  money  as  money  had 
and  received  by  the  defendants.  It  is 
well  settled  by  the  English  authorities 
that  money  lost  to  the  defendants  by 
gambling  or  by  a  lottery  can  be  re- 
covered by  a  loser  in  an  action  of  as- 
sumpsit for  money  had  and  received. 
Clarke  v.  Johnson  (1790)  Lofft,  759,  98 
Eng.  Reprint,  903.  This  English  doc- 
trine was  affirmed  in  the  case  of  Ma- 
son V.  Waite  (1821)  17  Mass.  560;  in 
the  case  of  Burnham  v.  Fisher  (1853) 
25  Vt.  514;  and  in  the  case  of  Caussi- 
diere  v.  Beers  (1865)  2  Keyes  (N.  Y.) 
198.  In  the  latter  case  the  court  says: 
'Where  a  clerk,  to  whom  moneys  of 
his  employer  have  been  intrusted, 
used  and  lost  the  same  at  a  gambling 
house,  held,  that  an  action  for  money 
had  and  received  could  be  maintained 
by  the  employer  of  such  clerk  against 
the  proprietor  of  the  gambling  house 
where  such  moneys  were  lost.'  The 
statutes  of  Ohio  (§  4276)  provide  that 
the  person  who  leases  premises  for 
gambling  knowingly  permits  them  to 
be  used,  and  fails  to  prosecute  in  good 


840 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


faith  an  action  for  the  recovery  of  the 
premises,  shall  be  considered  in  all 
cases,  civil  and  criminal,  as  the  prin- 
cipal. It  is  contended  on  behalf  of 
counsel  for  the  plaintiffs  that  this 
action  can,  therefore,  be  maintained 
both  against  the  proprietor  of  the 
gaming  house,  who  occupied  the  same 
as  tenant,  and  against  the  landlord, 
who  knew  the  unlawful  purposes  for 
which  the  premises  were  being  used. 
But  it  is  not  necessary  to  determine 
the  correctness  of  this  proposition  in 
disposing  of  this  motion.  The  action 
as  it  stands,  upon  its  face,  is  a  civil  ac- 
tion for  the  recovery  of  money.  The 
affidavit  upon  which  the  attachment 
was  issued  makes  averments  sufficient 
to  show  that,  and  the  nonresidence 
of  the  defendant,  Mark  Richardson, 
is  conceded.  These,  in  my  judgment, 
are  the  only  two  questions  reached  by 
this  motion." 

In  Hart  v.  Walter  (1898)  7  Ohio  S. 
&  C.  P.  Dec.  409,  it  was  held  that, 
where  conversion  was  waived  and  the 
action  was  brought  on  an  implied  con- 
tract, attachment  would  lie. 

A  statute  which  provided  for  an  at- 
tachment in  an  action  for  the  recovery 
of  money,  when  the  defendant  fraudu- 
lently contracted  the  debt  or  incurred 
the  obligation  for  which  suit  was 
about  to  be,  or  had  been,  brought,  was 
construed  in  Merchants  Bank  v.  Ohio 
Life  Ins.  &  T.  Co.  (1851)  1  Disney 
(Ohio)  469.  In  that  case  the  plaintiff 
alleged  in  the  affidavit  on  which  the 
attachment  was  issued  that  the  de- 
fendant held  certain  notes,  drafts,  and 
bills  for  the  purpose  of  collecting 
them  for  the  plaintiff,  and  that  the 
defendant  fraudulently  and  wrongful- 
ly pledged,  hypothecated,  and  trans- 
ferred them  for  its  own  use,  and  that 
the  defendant  fraudulently  incurred 
the  obligation  for  which  the  suit  was 
about  to  be  brought.  It  was  held  that 
the  act  of  the  defendant  was  a  con- 
version of  the  notes,  and  not  a  fraud- 
ulently incurred  obligation  for  which 
an  attachment  would  lie  within  the 
statute.  The  court  said:  "If  we  are 
correct  in  our  view  of  the  construc- 
tion of  the  language  of  the  Code,  as  to 
the  ground  upon  which  the  order  of 
attachment  was  issued  in  this  case, 


we  cannot  see  how  it  can  be  sustained. 
The  affidavit,  in  no  view,  can  be  con- 
strued as  charging  fraud  in  the  con- 
tract of  bailment;  this  is  carefully 
avoided.  The  affidavit  is  special,  and 
we  can  only  understand  it  as  alleging 
fraud  in  the  disposition  of  the  prop- 
erty with  which  the  defendant  was 
intrusted,  not  in  the  obtaining  the 
possession  of  the  property.  A  very 
wrongful  and  improper  act  may  have 
been  committed.  But  we  are  satis- 
fied that  it  is  not  shown  by  the  state- 
ments in  the  affidavit  that  the  defend- 
ant fraudulently  incurred  an  obliga- 
tion, in  the  sense  those  words  are 
used  in  the  statute,  and  the  order  of 
attachment  must,  therefore,  be  dis- 
charged." 

In  Devinney  v.  Smith  (1876)  5  Ohio 
Dec.  Reprint,  853,  it  appeared  that 
the  defendants  had  received  a  cer- 
tain quantity  of  butter  from  the  plain- 
tiff, and  had  disposed  of  it  as  their 
own.  The  plaintiff  alleged  that  the 
defendants  fraudulently  contracted 
the  debt.  It  was  held  that  when 
fraud  did  not  enter  into  the  inception 
of  the  contract  an  attachment  would 
not  lie.  The  court  said:  "So  this 
court  was  of  opinion  the  fraud  was 
not  in  the  original  receiving  of  the 
butter.  There  was  no  allegation  of 
any  fraudulent  pretense  when  the 
property  was  received,  but  the  claim 
is  that  the  fraud  consists  in  the 
breach  of  the  bailment  in  not  paying 
over  the  proceeds.  .  .  .The  alleged 
wrongful  act  was  after  the  contract, 
and  the  subsequent  conversion  of  the 
property  does  not  bring  the  case  with- 
in the  meaning  of  the  Attachment 
Law." 

III.  Under  statute  permitting  attiichment 
in  action  for  conversion. 

In  a  few  jurisdictions,  a  statute  ex- 
pressly authorizes  attachment  in  an 
action  for  conversion.  Under  such  an 
act,  of  course,  there  is  no  question  as 
to  the  right  to  a  writ  in  an  action 
falling  within  its  terms.  See  Van 
Camp  V.  Searle  (1895)  147  N.  Y.  150, 
41  N.  E.  427;  Arming  v.  Monteverde 
(1887)  8  N.  Y.  S.  R.  812;  Barry  v. 
Fisher  (1870)  8  Abb.  Pr.  N.  S.  (N.  Y.) 
369,  39  How.  Pr.  521;  Scott  v.  Sim- 
mons (1867)  84  How.  Pr.  (N.  Y.)  66; 
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Carolina  Agency  Co.  v.  Garlington 
(1909)  86  S.  C.  114,  67  S.  E.  225. 

In  Van  Camp  v.  Searle  (N.  Y.)  su- 
pra, in  an  action  to  determine  the 
priority  of  liens,  the  question  became 
material  as  to  whether  an  attachment 
issued  in  an  action  for  conversion  was 
valid.  It  was  held  that  it  was  not 
necessary  for  the  officer  to  determine 
^whether  the  case  presented  by  the 
complaint  would  entitle  the  plaintifiF 
to  relief.  It  was  sufficient  that  it  ap« 
peared  that  the  cause  of  action  was 
sucli  as  would  entitle  an  attachment 
to    issue. 

In  Arming  v.  Monteverde  (1887)  8 
N.  Y.  S.  R.  812,  it  appeared  that  the 
defendant  was  employed  by  the 
plaintiffs  to  collect  money  from  per- 
sons living  in  Venezuela,  and  that  he 
converted  the  money  so  collected,  to 
his  own  use.  The  complaint  stated 
that  the  defendant  collected  consid- 
erable sums  of  money  from  various 
persons,  all  of  which  sums  were  the 
property  of  the  plaintiff,  being  entitled 
to  the  immediate  possession  thereof, 
and  the  defendant  wrongfully  convert- 
ed the  same  to  his  own  use.  The 
court  held  that  attachment  was  prop- 
er as  for  a  conversion  of  personalty. 

In  Barry  v.  Fisher  (1870)  8  Abb. 
Pr.  N.  S.  (N.  Y.)  369,  39  How.  Pr.  521, 
it  appeared  that  an  action  for  conver- 
sion was  commenced  in  Baltimore 
as'ainst  the  defendant.  The  affidavit 
of  the  plaintiff  alleged  that  the  de- 
fendants had  property  in  New  York 
state  in  the  hands  of  certain  bankers 
and  that  property  was  attached.  A 
motion  was  made  to  discharge  the  at- 
tachment as  to  the  garnishees.  Con- 
cedinsT  that  an  attachment  would  lie 
for  the  wrongful  conversion  or  deten- 
tion of  a  person's  property,  the  court 
said:  "The  defendants  concede  that 
the  provisions  of  the  Code  have  been 
changed  since  these  decisions,  so  iar 
as  to  warrant  the  issuing  of  the  at- 
tachment in  an  action  for  the  wrong- 
ful conversion  of  property,  but  not  for 
the  wrongful  detention.  They  insist 
that  where  the  property  is  detained 
simply,  the  plaintiff  has  a  clear  rem- 
edy by  an  action  to  recover  the  posses- 
sion of  the  property  alleged  to  be 
detained,  which  he  cannot  have  where 


it  has  been  converted.  The  Code  au- 
thorizes, as  before  remarked,  the  is- 
suing of  the  warrant  for  the  wrongful 
conversion  of  property,  but  in  no  other 
action  of  tort.  It  cannot  issue  in  the 
case  of  assault  and  battery,  and  the 
like,  and  I  think  the  amendment  of 
1866  must  be  regarded  as  a  legislative 
declaration  that  it  shall  not  issue  in 
any  case  of  tort,  except  for  the  wrong- 
ful conversion  of  personal  property. 
It  certainly  cannot  issue  in  action  to 
recover  damages  for  trespass  to  either 
real  or  personal  property.  Is  an  ac- 
tion to  recover  damages  for  the  de- 
tention of  personal  property  equiva- 
lent to  one  to  recover  damages  for  its 
conversion?  Unless  it  is,  this  attach- 
ment has  been  improvidently  issued, 
for,  as  has  been  frequently  held  in  the 
cases  cited,  in  actions  of  tort  'to  re<^ 
cover  damages  which  must  be  as- 
sessed.by  a  jury,  it  cannot  issue,  and, 
as  I  before  stated,  I  think  the  legisla* 
ture  intended  to  authorize  its  issuing 
in  tort,  in  the  single  case  of  a  wrong- 
ful conversion  of  personal  property; 
but  I  am  of  the  opinion  that  a  wrong- 
ful detention  of  prop'erty  is  itself  a 
conversion."  The  motion  was  granted 
on  other  grounds. 

In  Scott  V.  Simmons  (1867)  34  How. 
Pr.  (N,  Y.)  66,  it  appeared  that 
defendant  acquired  a  quantity  of  mer- 
chandise from  plaintiff  on  a  misrepre- 
sentation as  to  his  pecuniary  condi- 
tion. On  a  motion  to  vacate  a  war- 
rant of  attachment,  it  was  held  that 
an  action  of  conversion  could  be  main- 
tained, and  a  warrant  of  attachment 
would  issue  therefor.  The  court  said: 
"The  goods  may  be  replevied  from  the 
fraudulent  vendee,  or  an  action  main- 
tained against  him  for  the  conversion. 
In  an  action  for  wrongful  conversion 
of  personal  property,  a  warrant  of 
attachment  may  issue.  Code,  §  227, 
amended  1866." 

But  in  Shaffer  v.  Mason  (1865)  48 
Barb.  (N.  Y.)  501,  18  Abb.  Pr.  455,  29 
How.  Pr.  55,  an  action  of  trespass  on 
the  case  for  the  taking  and  carrying 
away  of  certain  personal  property  was 
instituted.  An  attachment  was  is- 
sued. Affirming  an  order  of  the  spe- 
cial term  vacating  the  attachment,  the 
court  held  that  the  provisions  of  the 


842 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.LR. 


Code  did  not  apply  to  trespass  de 
bonis  asportatis,  as  the  purpose  of 
that  action  was  to  have  the  damages 
assessed.  The  court  said:  ''I  am 
satisiied,  upon  looking  at  the  whole  of 
§  227  and  other  sections,  particularly 
§§  229  and  281,  that  it  was  not  the 
intention  that  the  attachment  should 
issue  in  an  action  for  a  trespass,  when 
the  claim  is  for  damages  to  be  as- 
sessed by  a  jury.  By  §  229,  'the  war- 
rant may  be  issued  whenever  it  shall 
appear  by  affidavit  that  a  cause  of 
action  exists  against  such  defendant, 
specifying  the  amount  of  the  claim, 
and  the  grounds  thereof,'  etc.  These 
words  plainly  imply  that  the  attach- 
ment is  to  issue  only  when  the  plain- 
tiff can  conscientiously  specify  and 
swear  to  the  amount  of  his  claim. 
How  6an  a  plaintiff  do  that  in  an  ac- 
tion for  an  assault  and  battery,  or 
libel,  or  trespass  de  bonis,  when  the 
very  object  of  the  action  is  to  have 
the  damages  (the  amount  he  is  en- 
titled to  recover)  assessed  and  deter- 
mined for  him?  Can  it  be  supposed 
that  the  legislature  intended,  in  such 
a  case,  that  th'e  plaintiff  might  pre- 
liminarily assess  his  own  damages  at 
any  figure  he  chooses,  and,  having 
thus  specified  it,  swear  to  it  as  a  claim 
which  he  has  against  the  defendant 
for  so  much  money?  I  think  not.  I 
think  the  Code  of  Procedure  never 
contemplated  such  an  extraordinary 
proceeding.  By  §  231,  the  sheriff  is 
to  attach  sufficient  of  the  property  of 
the  defendant  to  satisfy  the  plaintiff's 
demand,  according  to  the  complaint, 
together  with  costs  and  expenses." 

In  Knox  v.  Mason  (1865)  3  Robt. 
(N.  Y.)  681,  the  defendant  had  at- 
tached a  lot  of  hub  wood  in  Maryland 
as  the  property  of  another,  but  the 
plaintiff  claimed  that  he  owned  them 
at  that  time.  An  action  was  instituted 
by  attachment,  for  the  conversion  of 
such  wood.  It  was  held  that  the  Code 
of  Civil  Procedure  did  not  authorize 
an  attachment  as  a  provisional  rem- 
edy, in  an  action  against  a  nonresident 
for  a  taking  and  conversion  of  person- 
alty in  another  state.  The  court  said: 
''It  is  also  a  question  on  which  there 
is  some  conflict,  between  what  persons 
and  for  what  torts  committed  out  of 


this  state,  actions  can  be  brought 
within  it.  Molony  v.  Dows  (1859)  8 
Abb.  Pr.  (N.  Y.)  816;  Mclvor  v.  Mc- 
Cabe  (1863)  16  Abb.  Pr.  (N.  Y.)  319. 
Even  in  actions  on  contracts,  it  is  held 
that  no  attachment  can  be  issued  un- 
less the  preliminary  affidavit  details 
the  precise  items  of  claim.  Ackroy ' 
V.  Ackroyd  (I860)  11  Abb.  Pr.  (N.  Y.) 
846.  Yet  the  plaintiff  in  an  action  of 
tort  must  be  at  liberty  to  fix  his  own 
damages;  and  the  court  has  no  dis- 
cretion in  determining  the  amount.  If 
the  attachment  is  discharged  on  giv- 
ing an  undertaking,  it  must  be  for 
double  the  amount  'claimed  by  the 
plaintiff's  complaint.'  Code,  §  241. 
Such  a  provision  would  be  equivalent 
to  one  allowing  a  plaintiff  to  seize  as 
much  of  the  property  of  a  foreign  cor- 
poration or  nonresident  debtor  as  he 
thought  proper,  in  an  action  for  a 
tort." 

In  Foote  v.  Foulke  (1900)  55  App. 
Div.  617,  67  N.  Y.  Supp.  868,  the  de- 
fendant objected  to  the  validity  of  an 
attachment  because  the  warrant  of 
attachment  stated  that  it  was  granted 
for  a  cause  of  action  to  recover  a 
sum  of  money  as  damages  for  breach 
of  contract,  express  or  implied,  and 
the  complaint  stated  the  cause  of  ac- 
tion to  recover  damages  for  a  conver- 
sion, and  not  for  breach  of  contract. 
In  affirming  a  denial  of  a  motion  to 
vacate  the  attachment,  the  court  held 
that,  although  the  facts  stated  would 
support  an  action  in  tort,  the  tort 
might  be  waived  and  suit  brought  on 
an  implied  contract.  The  court  said: 
"Although  the  facts  stated  would  sup- 
port an  action  in  tort,  the  plaintiff 
was  at  liberty  to  waive  the  tort  (as 
he  did)  and  sue  upon  implied  contract 
Siebrecht  v.  Siegel-Cooper  Co.  (1899) 
38  App.  Div.  553,  56  N.  Y.  Supp.  425. 
Having  elected  so  to  do,  his  action  is 
not  for  conversion,  but  for  money  had 
and  received.  Another  well-settled 
rule  is  that,  where  different  inferences 
can  be  drawn,  the  one  which  will  sup- 
port rather  than  which  will  destroy 
the  action  or  remedy  sought  should  be 
adopted.  As  correctly*  urged  by  the 
respondent,  'the  complaint  herein 
seeks  to  recover  damages  for  the 
breach  of  an  implied  contract  on  the 
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part  of  the  defendants  to  repay  to  the 
plaintiff  certain  sums  of  money  which 
they  had  obtained  of  him  as  due  on 
certain  alleged  stock  transactions. 
The  basis  upon  which  he  seeks  to  re- 
cover these  payments  so  obtained  by 
them  is  that  the  alleged  transactions 
had  never  taken  place,  while  the  de- 
fendants had  secured  the  plaintiff's 
money  by  charging  him  as  if  they  had 
taken  place.  If  these  allegations  can 
be  supported,  then  clearly  the  defend- 
ants had  and  received  money  of  the 
plaintiff  by  their  own  wrongful  acts 
which,  without  demand,  the  plaintiff 
is  entitled  to  recover.  Utica  Bank 
V.  Van  Gieson  (1821)  18  Johns. 
(N.  Y.)  486;  Stacy  v.  Graham  (1856) 
14  N.  Y.  492.  It  will  be  noticed,  in  the 
different  causes  of  action,  that,  al- 
though the  words  'conversion'  and 
^misappropriation'  are  used,  what  the 
plaintiff  really  seeks  is  not  the  value 
of  the  stocks  converted  or  moneys 
misappropriated,  but  the  return  of  his 
own  moneys,  which  he  alleges  the 
defendants  obtained  on  their  repre-* 
sentations  that  they  had  certain  desiU 
ings  in  stock  for  him,  which  resulted 
in  an  indebtedness  to  them,  as  shown 
by  accounts  rendered,  which  he  duly 
paid.  These  transactions  he  now 
claims  never  occurred,  but  were 
feigned  by  the  defendants  for  the  pur- 
pose of  wrongfully  obtaining  the  mon- 
eys which  he  here  seeks  to  recover. 
Such  allegations,  according  to  the  defi- 
nitions*of  the  text-writers  and  the  au- 
thorities, will  support  an  action  for 
money  had  and  received." 

In  Carolina  Agency  Co.  v.  Garling- 
ton  (1909)  85  S.  C.  114,  67  S.  E.  225, 
an  action  for  an  accounting  was  in- 
stituted by  attachment  against  the 
defendant,  as  treasurer  of  the  plain- 
tiff company.  The  defendant  was  fre- 
quently called  on  to  account  for  and 
turn  over  to  plaintiff  all  moneys  re- 
ceived by  him,  less  the  amount  which 
he  was  authorized  to  pay  out,  but  he 
had  recently  departed  from  the  state, 
and  absented  himself,  and  had  not  ac- 
counted. It  was  held  that  an  attach- 
ment would  lie,  whether  at  law  or 
equity,  within  the  provisions  of  the- 
Code  for  the  issuance  of  the  writ  in 
actions   arising   for   the   recovery   of 


money,  or  for  the  recovery  of  prop- 
erty, and  damages  for  the  conversion 
and  detention  of  personal  property, 
or  any  action  for  recovery  of  damages 
for  personal  injuries.  The  court  said: 
"When  the  Code  was  adopted,  the  rem- 
edy was  'given  in  an  action  arising 
on  contract  for  the  recovery  of  money 
only,  or  in  an  action  for  the  wrongful 
conversion  of  personal  property,'  and 
the  class  of  defendants  against  whom 
the  remedy  might  be  obtained  was  in- 
creased considerably  (14  Stat,  at  L. 
475).  By  the  Act  of  1879  (17  Stat, 
at  L.  23),  the  language  above  quoted 
from  the  first  Code  was  amended  to 
read  as  follows:  'In  any  action  aris- 
ing for  the  recovery  of  money,  or  for 
the  recovery  of  property,  whether  real 
or  personal,  and  damages  for  the 
wrongful  conversion  and  detention  of 
personal  property,  or  any  action  for 
the  recovery  of  damages  for  injury 
done  to  either  person  or  property.' 
What  is  the  proper  inference  to  be 
drawn  as  to  the  intent  of  the  legisla- 
ture in  striking  out  the  word  'an,'  and 
inserting  in  its  place  the  word  'any,* 
and  in  striking  out  the  words,  *on 
contract,'  and  the  word  'only?'  The 
conclusion  is,  to  my  mind,  irresistible 
that  the  intent  is  thereby  manifested 
to  extend  the  remedy  to  all  kinds  of 
actions  for  the  recovery  of  money, 
whether  legal  or  equitable,  or  whether 
arising  ex  contractu  or  ex  delicto.  If 
the  few  torts  specially  mentioned  are 
the  only  ones  in  which  it  was  intended 
to  allow  the  remedy,  I  can  see  no  rea- 
son why  the  words,  'on  contract/  were 
stricken  out.  No  doubt,  specifically 
mentioning  a  few  torts,  under  the  rule 
of  expressio  unius  est  exclusio,  does 
point  to  an  intention  to  exclude  other 
actions  sounding  in  tort.  That  test, 
however,  is  not  absolute  or  infallible, 
and  should  not  have  the  effect  of  con- 
trolling, by  implication,  the  meaning 
of  language  which  is  clearly  broad 
and  comprehensive  enough  to  include 
all  such  actions,  especially  when  the 
implication  arising  from  the  leaving 
out  of  the  words,  'on  contract,'  points 
equally  as  strongly,  if  not  more  strong- 
ly, to  the  opposite  conclusion.  Prior 
to  the  amendment  of  1879,  the  remedy 
was   confined   to    actions   arising   on 
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purely  legal  demands.  Hence,  the 
question  whether  the  writ  could  be 
obtained  in  an  equitable  action  could 
scarcely  have  arisen,  and  the  impres- 
sion that  it  could  be  had  only  in.  ac- 
tions at  law  was  natural,  as  it' was 
never  issued  in  any  other.  There  can 
be  no  doubt  of  the  power  of  the  legis- 
lature to  extend  the  remedy  to  actions 
in  equity,  and  it  seems  to  me  to  make 
no  difference  whether  the  action  be 
one  at  law  or  in  equity,  if  it  falls 
within  the  language  of  the  statute, 
and  is  *an  action  for  the  recovei*y  of 
money. 


t  n 


IV.  Under  statute  permitUng  attiwhtnent 
in  (lotion  based  an  felony. 

Where  the  statute  permits  an  at- 
tachment *in  actions  for  damages 
caused  by  the  commission  of  a  felony, 
attachment  is  proper  in  an  action  for  a 
conversion  which  amounts  to  a  crime. 
American  Surety  Co.  v.  Haynes  (1898) 
91  Fed.  90  (Missouri  statute) ;  R.  C. 
Stone  Mill.  Co.  v.  McWilliams  (1906) 
121  Mo.  App.  319,  98  S.  W.  828 ;  Bing- 
ham V.  Keylor  (1898)  19  Wash.  555,  53 
Pac.  729;  Brandenstein  v.  Way  (1897) 
17  Wash.  293,  49  Pac.  611. 

Thus,  in  American  Surety  Co.  v. 
Haynes  (Fed.)  supra,  it  appeared  that 
the  plaintiff  had  bonded  the  defend- 
ant, and,  while  so  bonded,  he  convert- 
ed and  embezzled  pertain  moneys  of 
his  employer.  The  plaintiff  paid  the 
amount  of  the  bond  to  the  defendant's 
employer,  and,  in  an  action  to  recover 
from  the  defendant,  the  court  held 
that  the  damages  sued  for  in  the  case 
at  bar  arose  from  the  commission  of 
a  felony,  saying:  "The  only  question 
to  be  determined  is  whether  the  plain- 
tiff's cause  of  action,  under  such  cir- 
cumstances, is  either  for  damages,  or 
injuries  'arising  from  the  commission 
of  a  felony  on  the  part  of  the  defend- 
ant', or  for  a  debt  'fraudulently  con- 
tracted on  the  part  of  the  defendant,' 
within  the  true  meaning  of  the  Mis- 
souri statute  already  referred  to.  If 
plaintiff's  cause  of  action  falls  within 
either  of  these  two  classifications,  the 
attachment  is  valid.  If  it  does  not,  it 
is  invalid,  and  should  be  dissolved.  It 
is  clear  that  the  defendant  did  not  em- 
bezzle any  of  the  plaintiff's  money. 
The  plaintiff's  relation  to  the  case  is 


fixed  by  contract.  It  contracted  with  a 
third  party  to  insure  the  fidelity  of  the 
defendant,  and  when  it  paid  any  mon- 
ey on  that  contract,  and  not  until 
then,  did  it  have  a  cause  of  action 
against  the  defendant.  In  other 
words,  the  embezzlement  by  the  de- 
fendant of  the  money  of  the  railway 
company,  in  and  of  itself,  creates  no 
cause  of  action  in  favor  of  the  plain- 
tiff against  the  defendant.  The  plain- 
tiff must  have  indemnified  the  railway 
company  before  it  could  have  a  cause 
of  action  against  the  defendant,  and 
then  only  because  of  the  fact  that  it 
had  paid  out  money  for  the  use  and 
benefit  of  the  defendant.  Having  so 
paid  such  money,  the  law  raises  a 
promise  on  the  part  of  the  defendant 
to  repay  the  same  to  the  plaintiff.  It 
is  on  this  implied  promise  only  that 
the  plaintiff  has  any  standing  in  court 
to  recover  the  money  sued  for.  Its  ac- 
tion is,  therefore,  essentially  in  as- 
sumpsit, and  not  in  tort,  and  cannot, 
.  under  the  interpretation  given  by  the 
supreme  court  of  Missouri, — which  is 
xontrolling  upon  this  court  on  such  a 
question,^— be  treated  as  a  debt  fraud- 
ulently contracted,  within  the  mean- 
ing of  the  14th  subdivision  of  the  At- 
tachment Act  above  referred  to.  .  .  . 
The  case  at  bar,  although  in  assump- 
sit, presents  a  cause  of  action  arising 
from,  originating  in,  or  having  its 
source  in,  the  commission  of  a  felony; 
and  this  fact  is  all  that  is  required 
to  entitle  the  plaintiff  to  an  attach- 
ment under  the  12th  subdivision  re- 
ferred to.  I,  therefore,  conclude  that 
the  damages  sued  for  in  this  case 
arise  from  the  commission  of  a  felony 
by  the  defendant,  within  the  true 
meaning  of  the  12th  subdivision  of 
§  521  of  the  Revised  Statutes  of  Mis- 
souri of  1889,  and  that  the  attachment 
should  be  sustained." 

In  R.  C.  Stone  Mill.  Co.  v.  McWil- 
liams (1906)  121  Mo.  App.  319,  98  S. 
W.  828,  the  affidavit  for  attachment 
alleged  that  the  action  was  for  inju- 
ries arising  from  a  commission  of  a 
felony,  i.  e.,  the  embezzlement  of  a  lot 
of  wheat  purchased  by  the  defendants 
as  agents  of  plaintiff.  It  was  held 
that  the  mere  showing  of  a  shortage 
of  wheat  purchased  by  defendants  for 
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plaintiffs,  when  the  same  was  sent  to 
plaintiffs,  did  not  make  out  a  case  of 
embezzlement  so  as  to  authorize  an  at- 
tachment within  the  meaning  of  the 
statute.  The  court  said :  "The  charge 
was  that  the  defendants  had  been 
guilty  of  embezzlement.  The  instruc- 
tion announced  the  proposition  that 
they  were  not  required  to  account  for 
the  shortage  to  clear  themselves  of 
the  charge,  but,  admitting  there  was  a 
shortage,  still  the  burden  was  on  plain- 
tiff to  show  the  shortage  went  into  de- 
fendants' pockets  with  the  guilty  in- 
tent of  converting  it  to  their  own  use. 
We  see  nothing  wrong  ;n  this.  De- 
fendants were  not  called  upon  to  show 
their  innocence  of  the  charge.  A 
mere  shortage  in  the  wheat  did  not 
prove  them  guilty  of  having  embez- 
zled it.  To  authorize  a  conviction,  it 
was  essential  to  show  not  only  a  short* 
age,  but  also  that  the  shortage  result- 
ed from  a  wilful  and  felonious  con- 
version of  the  wheat  by  defendants  to 
their  own  use,  and  the  onus  was  on 
plaintiff  to  prove  these  essential  facts 
to  entitle  it  to  a  verdict.'' 

In  Bingham  v.  Keylor  (1898)  19 
Wash.  555,  53  Pac.  729,  it  appeared 
that  the  defendant  had  collected  and 


converted  to  his  own  use  certain  part- 
nership debts.  The  action  was  for  the 
dissolution  of  the  partnership,  an  ac- 
counting, and  the  appointment  of  a 
receiver.  Subsequent  to  the  com- 
mencement of  the  action  the  plaintiff 
obtained  a  writ  of  attachment.  A  mo- 
tion to  discharge  the  writ  was  denied. 
It  wsifi  held  in  reversing  this  judgment 
that,  the  statute  which  provided  that 
a  conversion  of  partnership  funds  was 
larceny  having  been  repealed,  an  at- 
tachment would  not  lie  under  the  pro- 
visions of  the  Code,  for  an  attachment^ 
where  the  damages  for  which  the  ac- 
tion was  brought  arose  from  the  com- 
mission of  a  felony. 

In  Brandenstein  v. 'Way  (1897)  17 
Wash.  293,  49  Pac.  511,  it  appeared 
that  the  defendant  was  the  agent  of 
the  plaintiffs  and,,  having  sold  goods 
for  them,  converted  the  proceeds 
thereof.  A  motion  was  made  to  dis- 
solve the  attachment,  which  was  over- 
ruled. The  court  held  that  a  writ  of 
attachment  would  lie  against  the 
agent  for  embezzlement,  the  Code  al- 
lowing an  attachment  in  an  action 
for  damages  caused  by  injuries  aris* 
ing  from  the  commission  of  a  felony. 

B.  C.  Xi. 


DOROTHY  SHARP  KELLY,  Admrx.,  etc.,  of  John  George  Kelly,  De- 
ceased, Respt., 

V. 

FIDELITY  MUTUAL  LIFE  INSURANCE  COMPANY  of  Philadelphia, 

Pennsylvania,  Appt. 

WiaconHn  Supreme  Court  ^^  April  20,  1019, 
(_  Wis.  — ,  172  N.  W.  152.) 

Insurance  —  exception  of  military  service. 

1.  Exception  of  death  while  in  the  military  service  is  not  effected  by 
a  provision  in  an  insurance  policy  that  if  assured  shall,  within  two  years 
from  date,  engage  in  any  military  service  in  connection  with  actual  war- 
fare, and  shall  die  within  such  time  as  a  result,  directly  or  indirectly,  of 
so  engaging,  the  liability  of  insurer  shall  be  limited  to  premiums  paid. 

{See  note  on  this  question  beginning  on  page  848.] 


—  construction  against  insurer. 

2.  All  provisions,  conditions,  or  ex- 
ceptions which  tend  to  limit  the  liabil- 


ity of  an  insurer  should  be  construed 
most  strongly  against  him. 
[See  14  R.  C.  L.  926.] 
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—  death  in  motorcycle  accident. 

3.  Death  in  a  motorcycle  accident 
of  one  enlisted  in  military  service, 
which  is  in  no  way  connected  with 
such  service,  does  not  defeat  recovery 
on  an  insurance  policy  exempting  the 


insurer,  in  case  the  insured  engages 
in  military  service,  from  liability  for 
injuries  connected  with  actual  war- 
fare. 

[See  14  R.  C.  L.  1154.] 


Appeal  by  defendant  from  an  order  of  the  Circuit  Court  for  Douglas 
County  (Ross,  J.)  overruling  a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  the  amount  alleged  to  be  due  on  a  life  insurance  policy. 
Affirmed. 


Statement  by  Rosenberry,  J.: 
Demurrer.  It  appears,  from  the 
complaint  that  on  March  24,  1916, 
the  defendant  issued  to  the  plain- 
tiff's intestate  a  certain  policy  of 
insurance  upon  the  life  of  said  in- 
testate in  the  sum  of  $10,000.  The 
following  provisions  were  contained 
in  the  applicatioi\  which  formed  a 
part  of  the  policy:  "Military  or 
Naval  Service  or  Work  in  Connec- 
tion with  Warfare. — If  the  insured 
shall,  within  two  years  from  date  of 
this  policy,  engage  in  any  military 
or  naval  service,  or  in  any  work  as 
a  civilian  ^in  any  capacity  whatso- 
ever in  connection  with  actual  war- 
fare, and  shall  die  within  two  years 
of  the  date  of  this  policy  as  a  result, 
directly  or  indirectly,  of  engaging 
in  such  service  or  work,  the  liability 
of  the  company  under  this  policy 
shall  be  limited  to  the  return  of  the 
premiums  paid,  without  interest." 
In  the  summer  of  1917,  plaintiff's 
intestate,  one  John  George  Kelly,  en- 
listed in  the  military  forces  of  the 
United  States,  was  thereafter  trans- 
ferred to  France,  and  while  sta- 
tioned at  a  point  more  than  100 
miles  from  the  zone  of  actual  war- 
fare and  a  like  distance  from  any 
territory  occupied  or  invaded  by  the 
enemy,  and  while,  as  a  part  of  his 
military  duties,  being  engaged  in 
supervising  the  construction  and 
operation  of  sawmills,  was  accident- 
ally killed  while  riding  a  motorcycle. 
While  in  the  discharge  of  his  duties, 
and  while  going  from  one  mill  to 
another,  his  motorcycle  skidded, 
throwing  him  against  a  tree,  result- 
ing in  his  death.  The  complaint  al- 
leged that  his  death  was  not  caused 
by  any  act  of  the  enemy,  and  that  at 
the  time  of  his  death  the  deceased 


was  not  bearing  arms  or  side  arms. 
It  further  appears  that  the  provi- 
sion above  quoted  was  not  a  part  of 
•the  policy  ai^  originally  printed,  and 
that  the  clause  was  printed  and  put 
in  the  policy  referred  to  as  a  modifi- 
cation of  the  following  conditions 
therein  contained:  "There  are  no 
restrictions  under  this  policy  as  to 
residence,  travel,  occupation,  or 
military  or  naval  service." 

There  were  other  allegations  in 
the  complaint,  not  material  to  a  con- 
sideration of  the  questions  raised 
here.  Defendant  demurred  to  the 
complaint,  the  demurrer  was  over- 
ruled, and  from  an  order  overruling 
the  demurrer  the  defendant  appeals. 

Messrs.  Grace  &  Fridley,  for  appel- 
lant : 

Insured  was  engaged  in  military 
service  at  the  time  of  his  death. 

Re  Bird,  2  Sawy.  33,  Fed.  Gas.  No. 
1,428 ;  State  ex  rel.  Poole  v.  Peake,  22 
N.  D.  457,  40  L.R.A.(N.S.)  354,  1S5 
N.  W.  197 ;  United  States  v.  La  Tour- 
ette,  151  U.  S,  572,  38  L.  ed.  274,  14 
Sup.  Ct.  Rep.  422;  Stuart  v.  United 
States  (Gutman  v.  United  States)  18 
Wall.  84,  21  L.  ed.  816;  Welts  v.  (Jon- 
necticut  Mut.  L.  Ins.  Co.  48  N.  Y.  34, 
8  Am.  Rep.  518 ;  LaRue  v.  Kansas  Mut 
L.  Ins.  Co.  68  Kan.  539,  75  Pac.  494; 
McCahey  v.  John  Hancock  Mut  L. 
Ins.  Co.  (1918;  Pa.  C.  P.). 

The  insured  died  as  a  result,  direct- 
ly or  indirectly,  of  engaging  in  the 
military  service. 

Coxe  V.  Employers'  Liability  Assur. 
Corp.  [1916]  2  K.  B.  629.  85  L.  J.  K.  B. 
N.  S.  1557,  114  L.  T.  N.  S.  1180.  33 
Times  L.  R.  664. 

Messrs.  Luse,  Powell,  &  Luse,  for 
respondent: 

The  death  of  the  insured,  occurring 
as  it  did,  far  removed  from  the  scene 
of  conflict,  without  any  attendant  mil- 
itary danger,  does  not  bring  the  case 
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within  the  provisions  of  the  policy  re- 
ducing: the  atnount  recoverable  to  the 
amount  paid  for  premiums. 

Welts  V.  Connecticut  Mut.  L.  Ins. 
Co.  48  N.  Y.  84,  8  Am.  Rep.  618;  La 
Rue  V.  Kansas  Mut.  L.  Ins.  Co.  68  Kan. 
639,  75  Pac.  494;  McCahey  v.  John 
Hancock  Mut.  L.  Ins.  Co.  (1918;  Pa. 
C.  P.). 

If  two  clauses  of  a  contract  are  in 
conflict,  the  first  is  controlling. 

Wisconsin  M.  &  F.  Ins.  Co.  Bank  v. 
Wilkin,  95  Wis.  Ill,  60  Am.  St.  Rep. 
86,  69  N.  W.  354 ;  Green  Bay  &  M.  Can- 
al Co.  V.  Hewett,  55  Wis.  96,  42  Am. 
Kep.  701,  12  N.  W.  382. 

Rosenberry,  J.,  delivered  the  opin^ 
ion  of  the  court : 

The  defendant  admits  that  it  is 
liable  upon  the  policy  to  the  extent 
of  the  premiums  paid,  but  claims  it 
is  not  liable  for  the  full  amount  of 
the  policy.  It  is  admitted  that  at 
the  time  of  his  death  the  insured 
was  engaged  in  the  military  service 
of  the  United  States.  The  crucial 
question  is,  Did  the  insured  die  as  a 
result,  directly  or  indirectly,  of  en- 
gaging  in  the  military  service? 

Having  in  mind  the  ordinary  rule 
that  all  provisions,  conditions,  or  ex- 
ceptions w^hich  tend 
to  limit  the  liability 
of  the  insurer 
should  be  construed 
against  the  party 
contract,  and  for 
they  are  inserted 
(French  v.  Fidelity  &  C.  Co.  135 
Wis.  259, 17  L.R.A.(N.S.)  1011, 115 
N.  W.  869),  it  is  clear  that  the  in- 
surer did  not  intend  by  the  language 

used,  to  except  from 

;ri"t«^*''."i^ee.  the  policy  death  of 

the  insured  v^hile  m 
the  military  or  naval  service.  The 
lan^ruage  used  is  not  apt  to  express 
such  an  intention.  The  policy  does 
not  say  that  recovery  shall  be  limit- 
ed to  the  return  of  premiums  paid  if 
death  shall  occur  while  the  insured 
is  engaged  in  the  service  or  work 
described,  but  the  limitation  applies 
only  to  death  which  occurs,  "as  a 
result,  directly  or  indirectly,  of  en^ 


construction 
insi 


most  strongly 
preparing  the 
ivhose    benefit 


gaging  in  such  service."  While  it 
is  true  that  at  the  time  the  policy 
was  written  this  country  was  not 
engaged  in  war,  nevertheless  the 
World  War  was  then  being  carried 
on,  and  no  doubt  the  clause  was  in- 
serted by  reason  of  the  fact  that  per- 
sons insured  might  thereafter  be- 
come engaged  in  military  service. 
The  limitation  applies  not  only  to 
the  military  or  naval  service  of  the 
United  States,  but  to  that  of  any 
country.  We  think  it  is  clear  that 
the  language  was  used  for  the  pur- 
pose of  limiting  the  liability  to  the 
return  of  the  premium  in  cases 
where  death  resulted,  directly  or  in- 
directly, from  some  cause  peculiar 
to  the  military  service,  and  one  not 
common  to  military  service  and  ci- 
vilian life.  The  deceased  came  to 
his  death  by  reason  of  an  accident 
while  riding  a  motorcycle,  under 
circumstances  which  were  not  in 
any  way  peculiar  ^^^,^  ,„ 
to  the  military  serv-  motorcycle 
ice.  Civilians  are  *««*•»*»*• 
killed  almost  daily  under  similar 
circumstances.  The  hazards  attend- 
ant upon  riding  a  motorcycle  under 
the  facts  set  out  in  this  case  were 
no  greater  because  the  insured  was 
engaged  in  the  military  service  of 
the  United  States,  than  if  he  were 
performing  a  like  act  as  a  civilian 
and  apart  from  the  military  service. 
In  other  words,  his  death  resulted 
from  circumstances  which  are  com- 
mon to  military  and  civil  life.  If 
this  is  not  the  meaning  of  the  clause, 
it  is  difficult,  if  not  practically  im- 
possible, to  ascribe  any  meaning  to 
it,  unless  it  be  held  that  the  fact  that 
the  deceased  engaged  in  the  military 
service  operated  as  a  limitation  upon 
the  liability  of  the  insurer.  Such  a 
construction  cannot  be  placed  upon 
the  clause  for  the  reasons  stated. 
We  think  this  case  is  clearly  distin- 
guishable from  Coxe  v.  Employers' 
Liability  Assur.  Corp.  [1916]  2  K. 
B.  629,  85  L.  J.  K.  B.  N.  S.  1557,  114 
L.  T.  N.  S.  1180,  33  Times  L.  R.  664. 
Order  affirmed. 
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ANNOTATION. 

■ 

Validity^  construction^  and  effect  of  provisions  in  life  or  accident  policy  in 

relation  to  military  service* 


Validity. 

It  has  been  held  that  provisions  of  a 
life  insurance  policy  that  the  company 
shall  be  exempt  from  liability  on  ac- 
count of  death  occurring  while  in 
service  in  the  Army  or  Navy  of  the 
government  in  time  of  war,  or  while  in 
the  service  of  the  army  or  navy  of  any 
government,  are  not  void  as  against 
public  policy.  Miller  v.  Illinois  Bank- 
ers' Life  Asso.  (1919)  —  Ark.  — ,  212 
S.  W.  810.  The  court  in  this  case 
said:  "It  is  suggested  by  learned 
counsel  for  appellant  that  the  above- 
mentioned  provisions,  exempting  the 
company  from  liability  under  the  cir- 
cumstances named,  ought  to  be  held 
void,  for  the  reason  that  it  is  against 
public  policy  to  permit  such  contracts 
of  insurance  to  be  made,  in  that  the 
tendency  is  to  prevent  voluntary  en- 
listments in  the  army  or  navy  of  the 
government,  or  to  induce  the  holder 
of  such  a  policy  to  evade  or  resist 
involuntary  enlistment  under  the 
Draft  Laws.  We  do  not  think  the  ar- 
gument is  well  founded.  An  insurance 
company  has  the  right  to  select  the 
particular  risks  it  is  willing  to  assume, 
and  there  is  no  public  policy  against  a 
contract  of  this  sort  exempting  the 
insurance  company,  in  advance,  from 
liability  for  death  of  the  iiftured  while 
in  the  military  or  naval  service  of  the 
government.  The  stipulation  does  not 
provide  for  a  forfeiture  of  the  policy, 
but  merely  for  an  exemption  from  li- 
ability under  certain  circumstances 
and  conditions.  It  holds  out  no  in- 
ducements to  the  assured  to  refrain 
from  enlistment  in  his  country's  serv- 
ice, and  does  not  constitute,  in  any 
sense,  an  agreement  not  to  enlist  or  to 
evade  the  Draft  Law.  No  authorities 
are  cited  by  counsel  in  support  of  the 
contention,  and  we  are  unable  to  find 
any  cases  in  which  the  question  has 
been  raised." 

And  in  Duckworth  v.  Scottish  Wid- 
ows' Fund  Life  Assur.  Soc.  (1917)  33 
Times  L.  R.  (Eng.)  430,  where  a  life 
insurance  policy  provided  that  if  the 


insured  should  enter  into  or  engage  in 
any  military  service,  except  in  Great 
Britain  or  Ireland,  without  the  license 
of  the  insurer,  it  should  be  void,  and 
provided  further  that,  notwithstand- 
ing "anything  herein  contained, 
should  the  life  assured  (not  having 
previously  joined  of  his  own  accord 
any  military  force,  or  volunteered  for 
any  form  of  military  service)  be  legal- 
ly compelled  to  engage  in  military 
service,  such  service  shall  be  covered 
without  any  prejudice  to  the  assur- 
ance, and  without  payment  of  extra 
premium,"  it  was  held  that  the  clauses 
were  not  contrary  to  public  policy  as 
tending  to  induce  the  insured  not  to 
serve  as  a  soldier,  and  that  they  might 
be  enforced  against  an  insured  who 
had  attested  under  Lord  Derby's 
scheme  if  he  went  abroad  to  fight,  not- 
withstanding the  fact  that  the  defend- 
ant's risk  would  not  be  increased,  in- 
asmuch as  under  the  Military  Service 
Acts  of  1916,  he  could  have  been  com- 
pelled to  have  enlisted,  and  the  policy, 
by  its  terms,  covered  a  case  of  enlist- 
ment under  compulsion.  It  appeared 
in  this  case,  in  which  the  insured 
claimed  a  declaration  that  his  policy 
was  still  in  force,  notwithstanding  his 
attestation  under  the  Derby  scheme, 
that  he  had  obtained  an  exemption, 
which  was  subsisting  at  the  time  the 
action  was  brought,  and  that  the  in- 
surer took  the  po£^ition  that  it  was  will- 
ing to  assume  the  risk  so  long  as  the 
insured  remained  in  England,  but  as- 
serted its  right  to  declare  a  forfeiture 
if  the  insured  went  abroad,  which 
right,  as  appears  above,  the  court  sus- 
tained. 

It  has  been  decided  that,  although 
a  member  of  an  incorporated  order 
agreed  to  be  governed  by  laws  that 
might  be  subsequently  adopted  by  the 
order,  he  was  not  bound  by  a  law  pro- 
viding for  an  exemption  from  liability 
in  case  of  military  service,  which  was 
passed  by  a  company  incorporated  by 
a  special  act,  which  assumed  the  busi- 
ness of  the  old  corporation,  where  the 
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member  had  no  knowledge  of  the  new 
corporation,  or  of  the  new  by-law; 
and  it  was  held  that  a  recovery  might 
be  had  on  his  certificate,  although  he 
^was  killed  while  in  the  military  serv- 
ice, it  appearing  that  his  dues  had 
been  received,  and  that  he  was  in  good 
standing  at  the  time  of  his  death. 
Richter  v.  Supreme  Lodge,  K.  P. 
(1902)  137  CaL  8,  69  Pac.  483. 

Coastraotion  and  efleet. 

It  will  be  observed  that  in  the  re-^ 
ported  case  (Kelly  v.  Fidelity  Mut. 
L.  Ins.  (3o.  ante,  845)  a  provision  that, 
if  the  insured  should  die  as  a  result, 
directly  or  indirectly,  of  engaging  in 
military  service,  the  insurer  should 
only  be  liable  for  a  return  of  the  pre- 
miums paid,  was  construed  to  provide 
for  such  limited  liability  in.  cases 
vehere  death  resulted,  directly  or  in- 
directly, from  some  cause  peculiar  to 
the  military  service,  and  one  not  com- 
mon to  military  service  and  civilian 
life ;  and  it  was  accordingly  held  that 
the  insured's  death,  which  resulted 
from  the  skidding  of  his  motorcycle 
while  riding  from  one  sawmill  to  an- 
other, as  a  part  of  his  military  duty  in 
supervising  construction,  was  not  pe- 
culiar to  the  military  service,  and  that 
a  full  recovery  might,  therefore,  be 
had  on  the  policy. 

And  in  Welts  v.  Connecticut  Mut.  L. 
Ins.  Co.  (1871)  48  N.  Y.  34,  8  Am.  Rep. 
518,  where  the  insured,  while  superin- 
tending the  building  of  a  bridge  for 
use  by  the  Union  Army  30  miles  be- 
hind its  lines,  was  shot  by  men  who 
inquired  for  the  foreman,  and,  after 
having  shot  him,  proceeded  to  rob  the 
other  men  employed  on  the  work,  it 
was  held  that  hiB  death  did  not  result 
from  any  of  the  casualties  or  conse- 
quences of  war  or  rebellion,  or  from 
belligerent  forces,  within  an  exemp- 
tion of  the  insurer.  The  court  said: 
"Did  he  lose  his  life  by  the  casualties 
or  consequences  of  war,  rebellion,  or 
from  belligerent  forces?  Certainly 
there  is  no  evidence  that  this  parly 
of  four,  who  came  without  any  of  the 
insignia  of  war,  armed  with  revolvers 
only,  and  doing  nothing  for  the  serv- 
ice of  the  public  or  Confederate  cause, 
but  confining  their  operations  to  rob* 
beries  for  their  personal  advantage, 
4  A.L.R.— 54. 


and  to  the  murder  of  an  unarmed  man, 
not  in  the  dress  of  a  Federal  soldier, 
constituted  a  belligerent  force,  or  any 
part  of  such  force.  The  War,  or  Re- 
bellion, may  be  a  remote  cause  of  the 
death,  as  it  was  the  cause  of  disorder 
and  lawlessness;  but  the  proximate 
cause  is  murder  and  highway  robbery. 
It  would  be  a  very  unnatural  and 
farced  construction  that  would  re- 
lieve the  defendants  from  liability,  by 
holding  that  the  four  robbers  and  as- 
sassins who  murdered  Philip  J.  Welts, 
and  robbed  the  mechanics  and  labor- 
ers whose  work  he  was  superintend- 
ing,  were  acting  under  the  authority 
of  the  Confederate  states.  Had  the  de- 
fendants intended  to  attach  such  a 
meaning,  the  provision  would  have 
been  directly  for  exemption  from  lia- 
bility for  death  by  violence.  The  lan- 
guage used  can  be  considered  as  in- 
cluding only  death  from  casualties  or 
consequences  of  war  or  rebellion,  car- 
ried on  or  waged  by  authority  of  some 
de  facto  government,  at  least.  No  evi- 
dence was  produced  tending  to  bring 
the  defendant's  case  within  any  such 
limit." 

It  has  been  held,  however,  that  the 
death  of  an  insured  from  pneumonia 
at  a  military  camp,  while  he  was  in  the 
military  service  of  the  government, 
falls  within  the  exceptions  of  a  life 
insurance  policy,  providing  that  death 
while  in  the  Army  or  Navy  of  the  gov- 
ernment in  time  of  war,  or  while  in  the 
army  or  navy  of  any  government,  is  not 
a  risk  covered  by  the  policy.  Miller 
V.  Illinois  Bankers'  Life  Asso.  (1919) 
—  Ark.  — ,  212  S.  W.  310. 

And  in  Coxe  v.  Employers'  Liability 
Assur.  Corp.  [1916]  2  K.  B;  (Eng.) 
629,  85  L.  J.  K.  B.  N.  S.  1557,  114  L. 
T.  N.  S.  1180,  33  Times  L.  R.  664, 
where  a  policy  insured  an  army  officer 
against  death  caused  accidentally 
within  the  Kingdom,  but  provided  that 
it  did  not  insure  ''against  death  or  dis- 
ablement directly  or  indirectly  caused 
by,  arising  from,  or  traceable  to  .  .  . 
war,"  and  it  appeared  that  after  the 
outbreak  of  war  the  insured  was  as- 
signed to  protect  a  certain  railway  in 
England  by  means  of  guards;  that  it 
was  his  duty  to  visit  the  guards  at 
night,  and  that  it  was  necessary  for 
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him,  in  doing  so,  to  walk  alongside  the 
rails;  that  while  he  was  doing  this 
he  was  accidentally  struck  by  an  en- 
gine and  killed ;  that  the  general  pub- 
lic had  no  right  to  walk  where  the  ac- 
cident occurred;  that  in  normal  times 
the  spot  was  illuminated,  but  at  the 
time  of  the  accident  the  -lights  were 
obscured,  in  compliance  with  the  De- 
fense of  the  Realm  Act,  it  was  held 
that  the  words,  "directly  or  indirect- 
ly," excluded  the  maxim,  "Causa  prox- 
ima  non  remota  spectatur,"  and  that  a 
more  remote  link  in  the  chain  of  caus- 
ation was  contemplated  than  the  prox- 
imate and  immediate  cause,  and  the  ar- 
bitrator's finding  that  the  insured's 
death  was  indirectly  caused  by  war, 
within  the  provision,  was  sustained. 

In  La  Rue  v.  Kansas  Mut.  L.  Ins.  Go. 
(1904)  68  Kan.  539,  75  Pac.  494,  where 
a  life  insurance  policy  provided  that 
the  insured  was  permitted  to  serve  in 
the  militia  or  in  the  military  or  naval 
forces  of  the  United  States  in  time  of 
peace,  without  prejudice  to  the  policy, 
and  that  he  might  so  serve  in  time  of 
war  by  giving  the  insurer  notice  in 
writing  and  paying  an  extra  premium, 
but  that  if  such  notice  should  not  be 
given  and  an  extra  premium  paid,  the 
insurer  would  be  liable  only  for  the 
reserve  value  of  the  policy,  it  appear- 
ing that  the  insured  had  paid  no  extra 
premium,  and  that  he  was  killed  by  a 
blow  from  a  bolo  in  the  island  of 
Mindanao  while  in  the  military  serv- 
ice of  the  United  States,  it  was  held 
that  the  insurer  was  not  liable  for  the 
full  amount  of  the  policy.  The  court 
'in  this  case  took  judicial  notice  that 
the  inhabitants  of  the  island  of  Min- 
danao were,  at  the  time  of  the  in- 
sured's death,  in  a  state  of  insurrec- 
tion against  the  United  States,  and 
held  evidence  inadmissible  that,  in 
the  region  in  which  the  insured  was 
killed,  there  was  no  armed  resistance 
against  the  forces  of  the  United 
States. 

In  Redd  v.  American  Cent.  L.  Ins. 
Co.  (1918)  —  Mo.  App.  — ,  207  S.  W. 
74,  where  the  application  provided 
that  active  service  in  the  Army  in  time 
of  war  should  invalidate  the  contract 
unless  a  permit  was  secured,  and  the 
policy  provided  for  a  limited  liability 


in  case  of  death  from  service  in  war 
without  permission  from  the  company, 
it  was  held  that  one  has  "entered  the 
service  of  the  Army"  when  he  has 
passed  the  examinations,  taken  the 
oath,  been  enrolled,  and  has  subjected 
himself  to  the  orders  of  the  military, 
and  that  the  insured  had  entered  serv- 
ice in  the  Army,  it  appearing  that  he 
had  enlisted  as  a  private  in  the  medi- 
cal department,  been  registered  under 
<he  Selective  Service  Law,  and  been 
sent  by  the  military  authorities  to  a 
military  camp.  It  was  held,  however, 
that  he  had  not,  under  such  circum- 
stances, entered  into  "active  service," 
within  the  meaning  of  a  provision  lim- 
iting liability  in  case  of  active  service. 
The  court  said :  "However,  we  believe 
that  there  is  a  distinction  between 
service  in  the  Army  and  'active'  serv- 
ice therein.  The  application  and  poli- 
cy must  be  construed  favorably  to  the 
insured.  We  think  that  the  word  'ac- 
tive' would  not  have  been  inserted  by 
defendant  in  the  application  were  it 
not  intended  that  it  be  given  some 
meaning.  In  fact»  the  words,  'active 
service,'  in  a  military  sense,  have  a 
well-defined  meaning.  The  New  Stand- 
ard Dictionary  defines  'active  service,' 
in  a  military  sense,  as:  '(1)  In  garri- 
son or  at  sea  in  time  of  peace;  (2) 
before  an  enemy  in  time  of  war.'  The 
New  Century  Diet.  vol.  4,  p.  62,  defines 
it:  'Active  service  (milit.) :  (1) 
The  performance  of  duty  against  an 
enemy,  or  operations  carried  on  in 
his  presence.'  The  kind  of  active  serv- 
ice that  we  are  dealing  with  is,  accord- 
ing to  the  policy,  such  service  'in  time 
of  war.'  Is  one  who  has  entered  a 
military  training  camp,  and  is  there  in 
course  of  training  in  the  medical  de- 
partment of  the  Army,  thousands  of 
miles  from  the  scene  of  hostilities,  to 
be  regarded  as  in  active  service  in  the 
Army  in  time  of  war?  We  think  not 
Such  a  person  is  certainly  not  'before 
an  enemy  in  time  of  war,'  or  engaged 
in  'operations  carried  on  in  his  pres- 
ence,' nor  is  he  in  'the  perf onnance  of 
duty  against  an  enemy.'  The  policy 
provided  that,  in  order  that  defendant 
may  not  be  liable  for  the  full  value  of 
the  policy,  death  must  be  from  service 
in  war.    This  provision,  taken  in  con- 
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nection  with  that  in  the  application, 
shows  that  the  application  and  policy 
mean  that  the  service  mentioned  was 
to  be  in  operations  by  which  war  is 
carried  on  before  the  enemy;  that  is, 
the  service  one  renders  when  engaged 
or  assisting  in  actual  hostilities.  In 
view  of  the  foregoing  construction 
placed  upon  the  application  and  the 
policy,  the  insured  had  not  entered 
active  service  in  the  Army  in  time  of 
war  when  he  died,  and  plaintiffs  are 
entitled  to  recover  the  full  value  of 
the  policy."  Ellison,  P.  J.,  however, 
dissented  in  this  case,  and  said:  "One 
may  be  in  the  active  service  in  the 
Army  or'  Navy,  though  he  may  be  iA 
what  may  be  called  the  noncombatant 
branch  of  that  service.  He  is  in  active 
service  on  board  a  battleship  as  pilot, 
fireman,  and  in  many  other  capacities. 
He  is  in  active  service  in  the  Army, 
though  he  is  a  surgeon,  civil  engineer, 
or  commissary,  and  in  many  other  ca- 
pacities. Indeed,  any  enlisted  soldier 
or  sailor,  sworn  into  the  service  in 
time  of  war,  and  subject  to  orders,  is 
in  actice  service,  unless,  perhaps,  he 
be  temporarily  out  by  being  a  prison- 
er of  war  and  the  like.  To  carry  the 
phrase,  'active  service,'  to  the  extent 
that  was  suggested  at  the  argument, 
would  require  the  soldier  to  be  in  ac- 
tual combat,  and  would  strain  its 
meaning  to  the  point  of  absurdity. 
The  application  and  policy  should  be 
construed  together,  and  each  given 
some  effect,  if  it  can  be  done  in  rea- 
son. Thus  read  and  construed,  the 
meaning  would  be  that,  if  the  assured 
enters  military  or  naval  service  in 
time  of  war,  without  permission  of  the 
company,  it  invalidates  the  policy, 
even  if  he  dies  when  not  in  the  service, 
or  wherever  and  under  whatever  con- 
dition, or  from  whatever  cause,  he 
may  die,  save  one ;  and  that  is,  'in  case 
of  death  from  service  in  war,'  the  pol- 
icy would  be  valid  .for  the  reserve. 
Defendant  tendered  the  full  amount 
of  the  reserve,  and  that  was  a  conces- 
sion that  deceased  died  'from  service 
in  war,'  and  that  should  have  been  the 
judfirnient." 

In  Welts  V.  Connecticut  Mut.  L.  Ins. 
Co.  (1871)  48  N.  Y.  34,  8  Am.  Rep.  518, 
there  was  held  to  be  no  evidence  suf- 


ficient to  go  to  the  jury  that  the  in- 
sured, who  was  killed  while  superin- 
tending the  building  of  a  railroad 
bridge  for  the  Union  Army  some  30 
miles  behind  the  army,  had  entered 
the  military  service  in  violation  of  a 
provision  of  the  policy  involved.  The 
court  here  said:  'The  deceased  held 
no  office  of  a  military  character,  and 
there  is  ho  evidence  that  he  was  ever 
enlisted  or  enrolled  as  a  private.  I 
am  not  much  experienced  in  military 
affairs ;  but  it  is  generally  understood 
that  there  is  a  record  of  the  entry  of 
both  officers  and  privates  into  the  mili- 
tary service.  There  is,  clearly,  no  evi- 
dence of  this  character.  There  is 
some  evidence  that  he,  as  well  as  the 
mechanics  and  laborers  under  his 
superintendence,  were  at  work  by  the 
month.  That  does  not  indicate  mili- 
tary obligation.  The  fact  that  he  and 
the  others  were  paid  by  the  military 
pa3miaster  proves  nothing,  on  the 
question  whether  the  deceased  was  in 
the  military  service.  Such  payipent 
might  be  so  made  without  having  en- 
tered that  service.  His  employment 
was  not  belligerent.  On  the  contrary, 
the  most  decided  nonresistant  might 
consistently  do  the  same  work.  It  is 
urged  that  the  railroads  were  under 
a  military  director,  and  were  used  for 
military  purposes  exclusively.  The 
roads  could  not  be  so  used  until 
'bridges  were  constructed;  and  I  am 
unable  to  perceive  that  a  civilian 
might  not  engage  in  their  construction 
without  losing  his  standing  as  a  non- 
combatant.  Suppose  that  the  military 
director  of  railroads  employed  the 
deceased,  and  that  he  was  subject  to 
his  authority  while  so  employed;  it 
does  not  necessarily  follow  that  he 
had  entered  the  military  service.  En- 
tering the  military  service,  within  the 
meaning  of  the  policy,  must  be  taken 
in  its  strict  or  limited  sense,  /is  most 
advantageous  to  the  assured,  as  well 
as  all  other  provisions  therein.  The 
company  frame  the  policy  and  choose 
the  language.  If  there  is  anything  un- 
certain, it  is  the  right  of  the  assured 
to  enjoy  the  most  favorable  rule  of 
construction.  The  general  under- 
standing of  the  term  included  such 
persons  only  as  are  liable  to  do  duty 
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in  the  field  as  combatants.  There  is 
no  evidence  that  the  widow  is  entitled 
to  a  pension,  as  would  be  the  case  if 
her  husband  had  perished  in  the  mili- 
tary service  of  the  United  States  dur- 
ing the  rebellion.  There  is,  in  my 
opinion,  an  entire  absence  of  any  evi- 
dence that  the  deceased  was  in  any 
military  service,  according  to  the 
meaning  of  the  policy." 

It  has  been  held  that  there  is  no 
violation  of  a  provision  of  a  life  insur- 
ance policy  that  the  insured  shall  not, 
without  the  insurer's  consent,  enter 
into  any  military  service  whatever, 
where  the  insured  merely  acted  as  a 
clerk  in  the  office  of  an  assistant  adju- 
tant general  in  the  Confederate  Army, 
and  held  no  commission  in  the  mili- 
tary service,  but  performed  purely 
clerical  duties.  New  York  L.  Ins.  Co. 
v.  Hendren  (1874)  24  Gratt.  (Va.) 
536. 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Wise 
(1871)  34  Md.  582,  it  was  held  that  an 
answer  to  a  question  in  an  application 
for  a  life  insurance  policy,  which  ap- 
plication was  made  the  basis  of  the 
contract,  as  to  whether  the  applicant 
was  or  had  been  in  the  military  serv- 


ice, was  a  representation  made  ma- 
terial by  the  agreement  of  the  parties, 
and  that  its'  truth  alone  was  open  to 
the  consideration  of  the  jury.  A  re- 
quested instruction,  however,  was  held 
properly  refused  that,  if  the  jury 
should  find  that  the  insured  answered 
the  question  in  the  negative,  and 
should  further  find  that  he  was  a  chap- 
lain in  the  Confederate  Army,  there 
could  be  no  recovery,  it  appearing  that 
the  only  evidence  on  the  point  was 
testimony  by  one  witness  that  the  in- 
sured was  a  chaplain  in  the  Confeder- 
ate Army,  and  there  being  no  testimony 
as  to  whether  a  chaplain  in  the  army 
is  in  the  military  service,  and  none 
showing  that  the  insured  was  actually 
employed  in  such  service. 

In  Miller  v.  Illinois  Bankers'  Life 
Asso.  (1919)  —  Ark.  — ,  212  S.  W.  310, 
a  provision  in  a  life  policy  that  death 
while  in  the  Army  or  Navy  of  the  gov- 
ernment, in  time  of  war,  should  not 
be  a  risk  covered,  was  held  not  a  pro- 
vision for  a  forfeiture,  but  merely  an 
ejcemption,  and  it  was  held  not  waived 
by  the  mere  acceptance  by  the  insurer 
of  the  premium,  with  Imowledge  of 
the  fact  that  the  insured  was  in  the 
military  service.  J.  T.  W. 


CLINTON.  M.  PETTIS 

V. 

HELEN  C.  PETTIS,  Appt. 

Connecticut  Supreme  Court  of  Ein*ors^^June  i,  1917.  . 

(91  Conn.  608,  101  Atl.  18.) 

Judgment  —  separation  from  bed  and  board  —  nonresident  —  effect. 

1.  A  decree  of  separation  from  bed  and  board  rendered  against  a  non- 
resident, nonappearing  defendant,  not  served  with  process  within  the  state, 
is  not  enforceable  in  the  state  of  defendant's  domicil. 

[See  note  on  this  question  beginning  on  page  858.] 

ing  not  to  pledge  his  credit,  and  the 
agreement  stipulating  that  nothing 
therein  shall  be  construed  as  a  con- 
donation of  her  desertion  of  him. 

Courts  —  jurisdiction  —  divorce  — 
matrimonial  domicil. 

3.  The  state  in  which  a  marriage 


Contract  —  between     husband     and 

wife  —  effect. 

2.  A  finding  negativing  an  agree- 
ment for  separation  between  husband 
and  wife  is  not  inconsistent  with  writ- 
ten contracts  by  which  the  wife  quit- 
claims to  the  husband  all  her  rights  in 
his  property  and  he  allows  her  to  re- 
tain the  custody  of  their  child,  with  a 
certain  sum  for  its  support,  she  agree- 


occurs  and  in  which  one  spouse  subse- 
quently takes  up  residence  is  not  the 
matrimonial  domicil  for  jurisdictional 


PETTIS  V. 

(91    Conn.    UOH, 

purposes  in  divorce  cases,  if  the  other 
spouse  at  the  time  of  the  marriage  re- 
sides in  another  state  and  continues  to 
reside  there  at  all  times  after  the  mar- 
riage. 
[See  9  R.  G.  L.  400  et  seq,] 

Judgment  —  foreign  —  effect. 

4.  A  judgment  in  personam  against 
a  nonresident,  nonappearing  defend* 
ant,  not  served  with  process,  is  wholly 
void  and  entitled  to  no  consideration  in 
other  jurisdictions,  legally  or  for  the 
reasons  of  comity  or  public  policy. 

[See  15  R.  C.  L.  932.] 

Divorce  —  decree  for  separation  —  ef- 
fect. 

5.  A  decree  for  judicial  separation 
by  a  competent  court  having  jurisdic- 
tion in  personam  over  the  spouses  is 
entitled  to  full  faith  and  credit  in 
every  state,  and  will  operate  as  a  bar 
to  a  subsequent  action  for  divorce  on 
the  ground  of  desertion  brought  while 


PETTIS. 

lOJ    Stl.    Id.) 
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the  decree  of  separation  remains  in 
full  force. 

[See  9  R.  C,  L.  370,  371.] 

Judgment  —  separation  —  justifica- 
tion of  desertion. 

6.  A  decree  for  judicial  separation 
at  the  suit  of  a  spouse  who  has  ac- 
quired a  domicil  within  the  state, 
against  a  nonresident,  nonappearing 
defendant,  not  served  with  process 
within  the  state,  is  no  bar  to  a  suit  for 
divorce  on  the  ground  of  desertion  by 
the  latter  in  the  state  of  his  domicil, 
which  is  also  that  of  the  matrimonial 
domicil. 

[See  15  ft.  C.  L.  932.] 

—  judicial  separation  —  effect 

7.  A  decree  for  judicial  separation 
does  not  affect  status,  is  not  a  final 
decree,  but  is  terminable  at  any  time 
by  the  reconciliation  of  the  parties, 
and  is  local  in  its  operation. 

[See  9  R.  C.  L.  243,  244.] 


(Wheeler,  J.,  dissents.) 


Appeal  by  cross  complainant  from  a  decree  of  the  Superior  Court  for 
New  Haven  County  (Curtis,  J.)  in  favor  of  plaintiff  in  an  action  for  a 
divorce.    No  error. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Charles  S.  Hamilton  and 
John  M*  Gardner  for  appellant. 

Messrs.  David  E.  Fitzgerald,  Eli 
Mix,  and  George  W.  R.  Hughes  for  ap- 
pellee. 

Beach,  J.,  delivered  the  opinion  of 
the  court : 

The  parties  intermarried  in  New 
York  in  June,  1912,  the  husband  be- 
ing then  and  now  a  citizen  of  Con- 
necticut. They  lived  together  in 
Connecticut  until  May  23,  1913, 
when  the  wife  left  her  home  and 
went  to  New  York,  where  she  has 
since  remained,  refusing  to  live 
again  with  her  husband.  They  have 
one  child,  between  three  and  four 
years  old.  On  May  24,  1916,  the 
plaintiff  husband  brought  this  ac- 
tion for  divorce  on  the  ground  of 
desertion,  describing  his  wife  as  a 
resident  of  Tarrytown,  in  the  state 
of  New  York,  and  alleging  that  the 
desertion  began  on  or  before  May 
23,  1913.  The  defendant  appeared, 
denied  the  desertion,  and  filed  a 
cross  complaint  for  a  divorce  on  the 
ground  of  intolerable  cruelty.    From 


a  judgment  awarding  the  husband  a 
divorce  on  the  ground  of  desertion, 
the  wife  appeals. 

The  finding  of  facts,  which  is  not 
excepted  to,  disposes  of  all  the  con- 
troverted questions  of  fact  as  to  de- 
sertion and  cruelty  in  the  husband's 
favor,  and  the  only  reasons  of  ap- 
peal which  are  pursued  on  the  brief 
relate  to  the  effect  which  ought  to 
have  been  given  to  an  agreement  in 
writing  entered  into  between  the 
parties  in  December,  1913,  and  to  a 
judgment  of  separation  and  for  ali- 
mony made  by  the  supreme  court 
of  New  York  in  February,  1915,  in 
an  action  brought  by  the  wife,  in 
which  the  husband  did  not  appear. 

The  alleged  agreement  of  separa- 
tion is  contained  in  a  writing,  ex- 
hibit D,  signed  by  the  plaintiff  and 
defendant,  which  recites  that  Helen 
C.  Pettis  has  left  her  husband  and 
resolves  that  she  will  not  thereafter 
live  with  him ;  that  Clinton  M.  Pet- 
tis desires  the  companionship  of  his 
child,  but  recognizes  that  it  needs  a 
mother's  care  and  is  unwilling  to 
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support  it,  except  in  his  own  home, 
any  longer  than  is  necessary  for  its 
physical  well-being;  and  that,  for 
the  best  interest  of  all  concerned, 
the  parties  have  agreed:  (a)  that 
Helen  C.  Pettis,  in  consideration  of 
$800  to  be  used  for  the  support  of 
the  child,  will  support  it  and  make 
no  demand  whereby  her  husband  is 
to  be  chargeable  with  its  support, 
and  will  not  pledge  the  husband's 
credit  for  her  or  its  support,  so  long 
as  she  shall  refuse  to  live  with  her 
husband  and  refuse  to^  allow  the 
child  to  live  with  him;  (b)  that 
Clinton  M.  Pettis  will  allow  the  wife 
to  have  the  exclusive  custody  of  the 
child  during  its  tender  years  and  so 
long  as  she  will  support  the  child 
and  keep  her  agreements,  it  being 
understood  that  he  is  willing  to  sup- 
port the  child  in  his  own  home,  and 
that  the  child,  when  it  reaches  a 
suitable  age,  shall  elect  whether  to 
live  with  its'  father  or  its  mother; 
(c)  that  nothing  therein  contained 
shall  be  construed  as  a  condonation 
on  the  part  of  Clinton  M.  Pettis  of 
the  wilful  desertion  of  his  wife.  At 
the  same  time  and  as  a  part  of  the 
same  transaction  Helen  C.  Pettis 
gave  to  her  husband  a  quitclaim 
deed,  exhibit  E,  of  all  her  interest  as 
wife  and  widow  in  any  property 
owned  by  him  or  of  which  he  might 
die  possessed. 

The  appellant's  claim  is  that  this 
agreement  conclusively  shows  that 
the  husband  consented  that  his  wife 
might  live  apart  from  him,  and  that 
therefore  he  cannot  charge  her  with 
wilful  desertion  from  and  after  the 
date  of  the  agreement.  Tirrell  v. 
Tirrell,  72  Conn.  567,  47  L.R.A.  750, 
45  Atl.  153 ;  Bennett,  v.  Bennett,  43 
Conn.  313 ;  Todd  v.  Todd,  84  Conn. 
591,  80  Atl.  717. 

Manifestly  this  contract,  does  not 
on  its  face  express  any  agreement 
on  the  husband's  part  that  the  wife 
may  live  apart.  On  the  contrary,  it 
attempts,  at  least,  to  exclude  the 
possibility  of  a  construction  em- 
bodying such  an  agreement ;  and  in 
that  respect  it  resembles  the  agree- 
ment printed  in  the  margin  of  the 
decision   in  Atherton  v.   Atherton, 


181  U.  S.  155,  45  L.  ed.  794,  21  Sup. 
Ct.  Rep.  544.  Taken  at  its  face 
value,  the  contract  is  quite  capa- 
ble of  the  construction  tiiat  the 
husband  recognized  the  fact  that 
his  wife  had  definitely  determined 
not  to  live  with  him  again  and 
was  .attempting  to  mitigate  the 
consequences  of  that  unfortunate 
condition  of  fact  by  providing,  not 
too  liberally,  for  the  temporary  sup- 
port of  the  child  arid  for  the  wife's 
agreement  not  to  pledge  his  credit 
so  long  as  she  refused  to  live  with 
him.  This  is  evidently  the  construc- 
tion which  the  trial  court  put  on  th  ■? 
exhibits  D  and  E,  after  hearing  an:) 
observing  the  parties,  for  the  fine- 
ing  is  that  the  plaintiff  husband  was 
always  ready  and  willing  to  receive 
the  defendant  at  any  time  into  his 
home,  and  that  there  was  no  justifi- 
cation for  the  defendant  remaining 
and  living  apart  from  the  plaintiff 
or  absenting  herself  from  his  home, 
or  for  failing  to  return  to  cohabita- 
tion. These  find-  ^^^^^^^^_ 
ings  negative  the  be?Treen  hm- 
existence  of  any  ac-  eSSct.""*  ^"^ 
tual  agreement  for 
separation,  and,  as  the  exhibits  D 
and  E  are  not  necessarily  inconsist- 
ent with  the  findings  in  this  regard, 
the  assignments  of  error  founded  on 
that  assumption  are  overruled. 

The  remaining  question  is  as  to 
the  legal  effeft  which  ought  to  have 
been  given  in  this  action  to  the  New 
York  judgment  for  separation.  That 
judgment  was  not  pleaded  either  in 
the  defendant's  answer,  as  a  bar  to 
the  action  for  divorce  on  the  ground 
of  desertion,  or  in  the  defendant's 
cross  complaint,  as  a  conclusive  ad- 
judication of  the  husband's  cruelty. 
An  exemplified  copy  of  the  order,  the 
notice,  the  affidavit  on  which  it  was 
granted,  the  summons,  complaint, 
judgment,  and  findings  of  fact  and 
law  was,  however,  received  in  evi- 
dence without  objection.  From 
these  papers  it  appears  that  the 
judgment  was  based  upon  a  com- 
plaint charging  the  husband  with 
cruelty  and  upon  proofs  in  support 
thereof;  that  the  judgment  in  terms 
decrees  that  the  parties  be  forever 
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separated  from  bed  and  board,  and 
provides  for  monthly  alimony  until 
the  further  order  of  the  court ;  and 
that  the  husband  did  not  appear  in 
that  action  and  was  not  otherwise 
served  with  process  than  by  pub- 
lication and  by  leaving  a  copy  of  the 
summons,  complaint,  and  order  of 
service  with  him  at  his  home  in  Con- 
necticut. Upon  this  state  of  the 
record,  it  is  certain  that,  as  against 
the  nonappearing,  nonresident  hus- 
band, the  New  York  judgment  is  not 

enforceable     as     a 

iV'r"uo*rfrom  matter  of  strict  con- 
bed  and  board*  stitutional  or  pri- 
SJc't?**"*"        vate     international 

law.  Haddock  v. 
Haddock,  201  U.  S.  562,  50  L.  ed. 
867,  26  Sup.  Ct.  Rep.  525,  5  Ann* 
Cas.  1;  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  ed.  565. 

The  next  question  is  whether  it 
affords  any  justification  for  the 
wife's  continuing  to  live  apart  from 
her  husband  from  and  after  its  date. 
The  complaint  admits  that  Helen  C. 
Pettis  is  a  resident  of  New  York, 
which  undoubtedly  has  the  right  to 
control  the  marital  status  of  its  own 
citizens,  subject,  of  course,  to  the 
necessary  consequence,  pointed  out 
in  Haddock  v.  Haddock,  supra,  that 
it  cannot  control  the  marital  status 
of  a  Connecticut  citizen  who  is  not 
brought  within  its  jurisdiction,  un- 
less, indeed,  the  decree  is  rendered  in 
the  matrimonial  domicil  which  is 
the  legal  domicil  of  both  the  husband 
and  the  wife.  Atherton  v.  Ather- 
ton,  supra.    It  is  certain  that  New 

York  was  not  the 
matrimonial  domicil 
of  these  spouses, 
for  the  domicil  of 
the  husband  has 
been  in  Connecticut  from  a  time  an- 
tedating the  marriage;  and  so  the 
decree  of  the  New  York  court  can- 
not claim  recognition  as  a  decree  of 
the  court  of  matrimonial  domicil. 
Nevertheless  the  question  still  re- 
mains whether  it  ought  to  be  re- 
ceived here  as  a  matter  of  comity  or 
of  public  policy.  In  Gildersleeve  v. 
Gildersleeve,  88  Conn.  692,  92  Atl. 
684,  Ann.  Cas.  1916B,  920,  we  held 
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that  an  ex  parte  divorce  granted  in 
accordance  with  the  laws  of  South 
Dakota  to  a  plaintiff  domiciled  in 
that  state  would  be  given  effect  in 
our  own  courts  as  against  a  non- 
appearing  Connecticut  defendant. 
That  was  a  decree  of  absolute  di- 
vorce, which  dissolved  the  marriage 
and  left  the  parties  free  to  marry 
again.  It  affected  the  marital  sta- 
tus, and  in  that  respect  was  some- 
thing more  than  a  mere  personal 
judgment.  In  most  of  the  states  of 
the  Union  it  is  held  or  assumed  that 
marital  status  is  a  thing  of  which  a 
court  may  obtain  a  species  of  juris- 
diction quasi  in  rem  by  obtaining 
jurisdiction  in  personam  of  one  only 
of  the  spouses  domiciled  in  the  fo- 
rum. So  that,  by  virtue  of  the  juris- 
diction thus  acquired  over  the  mari- 
tal status  common  to  the  husband 
and  wife,  it  may  proceed  to  render  a 
decree  affecting  the  status  of  the  ab- 
sent defendant  over  whom  it  has  no 
jurisdiction  in  personam.  The  Su- 
preme Court  of  the  United  States 
has  recognized  this  theory  and 
limited  its  application,  so  far  as  the 
constitutional  validity  of  the  decree 
in. other  states  is  concerned,  to  de- 
crees rendered  ex  parte  in  the  courts 
of  the  matrimonial  domicil.  Had- 
dock V.  Haddock,  supra.  But,  as 
that  opinion  points  out,  the  courts 
of  most  states,  including  our  own, 
recognize  the  validity  of  such  ex 
parte  divorce  decrees  when  duly 
granted  in  the  plaintiff's  domicil, 
whether  that  be  the  matrimonial 
domicil  or  not.  Perhaps  the  best 
reason  commonly  given  for  recogniz- 
ing these  ex  parte  decrees  in  cases 
where  the  spouses  have  separate 
domicils  is  that,  when  granted  by  a 
competent  court  in  the  plaintiff's 
domicil,  according  to  the  local  law, 
they  are  necessarily  valid  within 
that  state,  because  every  state  has 
an  undoubted  right  to  control  the 
marital  status  of  its  own  citizens  ac- 
cording to  its  own  laws;  and,  that 
being  so,  it  is  better  that  the  state 
of  which  the  other  spouse  is  a  citizen 
should  waive  its  sovereign  right  and 
recognize  the  validity  of  the  decree 
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in  order  to  avoid  the  harsh  conse- 
quences of  a  refusal  to  do  so. 

As  was  said  in  Gildersleeve  v. 
Gildersleeve,  supra,  88  Conn,  on 
page  698:  "It  is  no  light  matter, 
as  affecting  individual,  social,  or 
civic  interests  and  good  morals, 
that,  through  the  attitude  of  the 
courts  in  refusing  recognition  of  the 
judicial  action  of  sister  states,  a  con- 
dition should  be  created  where  legit- 
imacy becomes  dependent  upon  state 
lines,  where  wives  in  one  state  be- 
come concubines  when  they  pass  into 
another,  where  husband  or  wife  liv- 
ing in  lawful  wedlock  in  one  juris- 
diction is  converted  into  a  bigamist 
by  change  of  location,  where  persons 
capable  of  inheritance  in  one  part 
of  our  country  are  incapable  in  an- 
other, where  certainty  of  status  may 
readily  give  place  to  uncertainty  and 
property  rights  be  thrown  into  con- 
fusion. .  .  .  For  the  present  we 
may  not  have  uniform  divorce  legis- 
lation, but  we  may  contribute  to  a 
uniform  treatment  of  divorced  per- 
sons and  their  children,  and  proper- 
ty and  property  rights,  by  obeying 
the  dictates  of  comity,  and  thus 
avoiding  the  unwholesome  and  harsh 
consequences  which  are  the  natural 
fruits  of  the  opposite  course." 

It  is  apparent  from  the  foregoing 
that  the  effect  to  be  given  to  the  New 
York  decree  of  separation  depends 
upon  whether  it  is  a  judgment  pure- 
ly in  personam,  or  whether  it  is  a 
judgment  affecting  the  marital  sta- 
tus. In  the  former  case,  it  is,  as 
against  the  nonresident,  nonappear- 

ing    husband,     not 

forl^JTo-eJect.      ^erved  with  process, 

wholly  void  and  en- 
titled to  no  consideration  legally  or 
for    reasons   of   comity   or   public 

policy.  If,  however, 
it  affects  the  mari- 
tal status,  comity 
and  consistency 
would  require  us  to  recognize  it  as 
valid  in  this  state. 

A  decree  for  judicial  separation, 
when  issued  by  a  competent  court 
having  jurisdiction  in  personam 
over  ]S)th  spouses,  is  entitled  to  full 
faith  and  credit  in  every  state,  and 


decree   for 
NeiMi  ration- 
effect. 


will  operate  there  as  a  bar  to  a  sub- 
sequent action  for  divorce  on  the 
ground  of  desertion,  brought  while 
the  decree  for  separation  remains 
in  full  force.  Harding  v.  Harding, 
198  U.  S.  317,  49  L.  ed.  1066, 26  Sup. 
Ct.  Rep.  679. 

We  are  not,  however  referred  to 
any  authority  as  to  the  extraterri- 
torial effect  of  a  decree  for  judicial 
separation  in  a  case  where  the  court 
which  granted  the  decree,  not  being 
a  court  of  the  matrimonial  domidL 
had  jurisdiction  in  personam  of  one 
spouse  only.  Hence,  we  examine 
the  question  on  principle. 

Historically,  the  divorce  a  mensa 
et  thoro  was  an  ancient  subject  of 
ecclesiastical  jurisdiction  in  Eng- 
land, and  the  divorce  a  vinculo, 
which  the  church  did  not  grant  at 
all,  was  a  much  later  remedy  grant- 
ed by  act  of  Parliament.  In  1858 
the  Episcopal  jurisdiction  in  matri- 
monial causes  was  transferred  to 
the  Crown,  the  name  of  divorce  a 
mensa  et  thoro  was  changed  to  ju- 
dicial separation,  and  the  procedure 
for  divorce  a  vinculo  was  trans- 
ferred from  Parliament  to  a  regular 
court.  Westlake,  Private  Inter- 
national Law,  6th  ed.  p.  79. 

In  Le  Mesurier  v.  Le  Mesurier 
11895]  A.  C.  517,  64  L.  J.  P.  C.  N. 
S.  97, 11  Reports,  527,  72  L.  T.  N.  S. 
873,  the  House  of  Lords  formally 
confirmed  the  principle  that  juris- 
diction to  dissolve  a  marriage  was 
dependent  on  the  legal  domicil  of 
the  parties,  and  that  residence 
abroad,  however  prolonged,  whei 
not  accompanied  by  a  change  of 
legal  domicil,  would  not  give  juris- 
diction to  the  local  courts  to  grant  a 
divorce  a  vinculo.  Speaking  of  this 
case,  Westlake  says  (pages  90,  91): 
''But  after  a  period  of  uncertainty 
the  opinion  that  divorce  a  vincuk 
which  affects  the  status,  is  so  dif- 
ferent from  the  old  ecclesiastical 
divorce  a  mensa  et  thoro,  which  was 
administered  for  the  health  of  the 
soul  and  did  not  affect  status,  that 
it  must  be  subject  to  rules  of  its 
ov^,  and  the  novelty  of  the  action  hi 
England  must  be  availed  of  to  estab- 
lish those  rules  on  the  soundest  prin- 
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ciple,  triumphed  in  Le  Mesurier  v. 
Le  Mesurier." 

On  the  other  hand,  it  was  said  in 
Annytage  v.  Armji;age,  L.  R.  [1898] 
P.  178,  that  jurisdiction  in  a  suit 
for  judicial  separation  need  not  be 
referred  to  the  legal  domicil  of  the 
parties,  but  that  the  action  might 
be  maintained  in  and  a  decree  of 
separation  granted  by  the  courts  of 
the  place  where  the  parties  resided, 
though  that  was  not  their  legal  dom- 
icil. Incidentally  the  question 
whether  the  decree  of  separation 
affects  the  status  was  discussed. 
And  in  speaking  of  the  ecclesiastical 
divorce  a  mensa  et  thoro,  the  court 
said  (p.  196) :  A  woman  divorced 
from  her  husband  a  mensa  et  thoro 
and  living  separate  and  apart  from 
her  husband  remained  a  feme  co- 
vert. "The  effect  of  the  sentence 
was  to  leave  the  legal  status  of  the 
parties  unchanged." 

The  court  then  discusses  the  ques- 
tion of  whether  the  Act  of  1857, 
which  had  the  further  effect  of  plac? 
ing  a  wife,  after  a  decree  of  judicial 
separation,  in  the  position  of  a  feme 
'sole  in  certain  respects,  had  changed 
the  situation  so  that  a  decree  of  sep- 
aration did  affect  status,  and  reaches 
the  conclusion  that  the  decree  of 
separation  does  not  affect  status  in 
the  sense  that  it  can  only  be  granted 
in  the  courts  of  the  legal  domicil. 
In  the  present  case  it  does  not  ap- 
pear that  the  New  York  sentence  of 
separation  produced  any  change  at 
all  in  the  wife's  legal  capacity  or 
property  rights,  and  so,  according 
to  the  English  view,  it  stands  on  the 
same  basis  as  the  old  ecclesiastical 
divorce  a  mensa  et  thoro,  and  does 
not  affect  status. 

In  this  country  there  has  been 
some  conflict  of  opinion  upon  the 
point,  which  in  England  was  cov- 
ered by  the  act  of  Parliament,  as  to 
whether  a  divorce  a  mensa  et  thoro 
relieved  the  wife,  temporarily,  from 
the  disabilities  of  coverture;  but, 
with  the  possible  exception  of  West 
Virginia,  where  a  peculiar  force  and 
effect  is  apparently  given  to  such 
divorces  by  the  special  provisions  of 
their  Code,  the  reported  cases  seem 
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to  agree  that  a  decree  of  separation 
does  not  affect  the  marital  status. 

"In  oar  mind  the  judgment  of 
separation  from  bed  and  board  is 
not  a  final  proceeding.  The  rela- 
tion of  husband  and  wife  still  exists. 
A  reconciliation  may  put  an  end  to 
the  judgment."  Stateex  rel.  Stuart 
V.  Ellis,  50  La.  Ann.  559,  23  So.  445. 

"Such  a  divorce  does  not  dissolve 
the  marriage,  though  it  separates 
the  parties  and  establishes  separate 
interests  between  them.  .•  .  .  The 
divorce  is  only  a  legal  separation, 
terminable  at  the  will  of  the  parties, 
the  marriage  continuing  in  regard  to 
everything  not  necessarily  with- 
drawn from  its  operation  by  the  di- 
vorce." Dean  v.  Richmond,  5  Pick. 
461. 

"The  decree  of  divorce  a  mensa  et 
thoro  between  these  parties  did  not 
affect  their  status  of  marriage;  it 
merely  justified  their  separation." 
Drum  V.  Drum,  69  N.  J.  L.  557,  55 
Atl.  86. 

"The  parties  still  remained  hus- 
band and  wife  in  the  eye  of  the  law. 
•  .  .  An  action  for  a  limited  di- 
vorce is  really  an  appeal  to  a  court 
of  equity  by  one  of  the  parties  to  a 
marriage  contract  for  a  modifica- 
tion of  the  marriage  relations,  du- 
ties, and  obligations  as  they  exist 
at  common  law."  People  ex  rel. 
Public  Charities  &  C.  Comrs.  v.  Cul- 
len,  153  N.  Y.  629,  44  L.R.A.  420,  47 
N.  E.  894. 

"The  relation  of  husband  and  wife 
is  not  dissolved.  It  only  undergoes 
a  very  inconvenient  suspension  and 
which  is  intended  to  operate  as  a 
continual  invitation  to  the  parties 
to  return  to  their  first  love."  Chan- 
cellor Kent,  Barrere  v.  Barrere,  4 
Johns.  Ch.  187-197. 

Independently  of  authority,  a 
decree  that  simply  creates  a  termin- 
able abnormal  relation  between  hus- 
band and  wife  cannot  be  said  to  af- 
fect the  underlying  marital  status. 
At  any  rate,  we  give  to  this  decree 
of  separation  all  the  effect  the  New 
York  courts  claim  for  it  when  we 
treat  it  as  a  temporary  or  at  least 
a  terminable  modification  of  the  per- 
sonal rights  and  obligation  of  the 
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parties  arising  out  of  the  marriage 
contract,  without  the  slightest  in- 
tention of  rescinding  the  contract  it- 
self. It  leaves  the  contract  and  the 
permanent  contractual  relation  un- 
touched, and  it  excuses  one  of  the 
parties  from  the  obligation  of  co- 
habitation, while  still  holding  the 
other  party  to  the  performance  of 
his  other  contractual  duties.  Such 
a  decree  must  rest  on  the  jurisdic- 
tion of  a  court  of  equity  to  regulate 
the  condu'ct  of  the  parties  before  it. 
From  the  wife's  standpoint  it  is  a 
personal  license  to  refuse  to  live 
with  her  husband.  In  theory,  a 
court  of  equity  intervenes  to  protect 
her  against  the  assertion  of  a  legal 
right  on  the  part  of  the  husband  on 
the  ground  that  it  is  unsafe  and  im- 
proper to  require  her  to  submit  to 
cohabitation.  From  the  husband's 
standpoint,  he  is,  in  effect,  prevented 
from  exercising  his  right  to  cohabit- 
ation, although,  as  Chancellor  Kent 
says,  the  right  of  cohabitation  is  not 
destroyed,  but  is  merely  suspend- 
ed; and  in  theory  a  court  of 
equity  assumes  the  right  to  control 
his  conduct  for  the  time  being  for 
the  protection  of  his  wife. 

Such  being  the  nature  and  effect 
of  the  decree  when  both  of  the  par- 
ties are  before  the  court,  it  is  dif- 
ficult to  see  upon  what  theory  any 

extraterritorial  ef- 
;?",?«"?«««-  feet  can  be  claimed 

''ry^Jlf.Vi^-         for   the    decree    as 

of   deiiertion* 

agamst  a  nonresi- 
dent, nonappearing  defendant,  not 
served  with  process. 

When  both  parties  are  before  the 
court,  the  decree  is  conclusive  as  to 
the  issues  of  fact  upon  which  it  is 
based.  Harding  v.  Harding,  supra. 
But,  in  so  far  as  it  attempts  to  regu- 
late the  future  conduct  of  the  par- 


ties, an  ex  parte  decree  for  judicial 
separation  is  necessarily  local  in  its 
operation  on  the  nonappearing  de- 
fendant. 

The  state  of  New  York  has  no 
right  to  regulate,  and  we  do  not  sup- 
pose this  decree  attempte  to  regu- 
late, the  manner  in  which  the  non- 
resident, nonappearing  husband 
should  conduct  himself  toward  his 
wife  in  Connecticut.  The  decree 
does  not  purport  to  authorize  or  re- 
quire Mr.  and  Mrs.  Pettis  to  live 
in  Connecticut  in  a  state  of  marital 
celibacy  unknown  to  our  law.  It 
merely  purporte  to  afford  the  wife  a 
local  protection  against  the  asser- 
tion by  her  husband  of  his  right  of 
cohabitation.  And,  if  we  assume 
that  in  spite  of  its  ex  parte  character 
it  accomplishes  that  purpose,  we 
give  it  all  the  effect,  so  far  as  Mr. 
Pettis  is  concerned,  which  can  be 
claimed  for  it. 

We  have  thus  shown  that  a  decree 
of  judicial  separation  does  not  affect 
status ;  that  it  is  not  _j„dieiai 
a  final  decree,  but  is  ■eparatioa— 
terminable  at  any  *  **^** 
time  by  the  reconciliation  of  the 
parties ;  that  it  rests  upon  the  juris- 
diction of  equity  to  control  the  con- 
duct of  parties  before  it,  and  that, 
in  so  far  as  it  purports  to  regulate 
the  conduct  of  a  defendant  not  with- 
in its  jurisdiction,  it  is  necessarily 
local  in  its  operation.  Such  a  de- 
cree has  no  resemblance  to  a  judg- 
ment in  rem.  It  is  purely  personal, 
and  therefore,  as  against  a  nonresi- 
dent, nonappearing  defendant,  en- 
titled to  no  extraterritorial  effect, 
by  way  of  comity  or  otherwise. 

There  is  no  error. 

The  other  judges  concur,  except 
yVheeler,  J.,  who  dissents. 


ANNOTATION. 
Extraterritorial  recognition  and  e£Fect  of  divorce  a  mensa  et  tfioro. 


It  will  be  observed  that  the  court 
in  the  reported  case  (Pettis  v.  Pettis, 
ante,  852)  was  not  only  of  the  opinion 
that,  New  York  not  being  the  matri- 
monial domicil  of  the  parties,  the  de- 


cree of  divorce  a  mensa  et  thoro,  ren- 
dered in  that  state  upon  constructive 
service  of  process  upon  the  husband, 
a  nonresident,  who  did  not  appear,  was 
not  within  the  full  faith  and  credit 
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provision  of  the  Federal  Constitution, 
but  also  held  that  it  would  not,  even 
as  a  matter  of  comity,  be  recognized 
in  Connecticut  as  a  justification  for 
the  wife  continuing  to  live  apart  from 
her  husband,  so  as  to  prevent  the  hus- 
band from  obtaining  a  decree  of  di- 
vorce in  Connecticut  upon  the  ground 
of  the  wife's  desertion.  The  opinion, 
in  effect,  concedes  that,  the  other  cir- 
cumstances being  the  same,  the  New 
York  decree  would  have  been  recog- 
nized in  Connecticut  as  a  matter  of 
comity,  if  it  had  been  a  decree  a  vinculo 
rather  than  one  a  mensa  et  thoro. 
The  court  takes  the  position  that  as 
a  decree  of  divorce  a  mensa  et  thoro 
does  not  affect  the  status  of  the  par- 
ties, it  cannot  be  l*egarded  as  a  decree 
in  rem  or  quasi  in  rem,  but  must  be 
regarded  as  a  personal  decree,  which 
cannot  be  recognized  in  another  state 
even  as  a  matter  of  comity,  unless  it 
was  based  on '  personal  jurisdiction 
over  the  defendant,  either  by  personal 
service  within  the  state  or  by  defend- 
ant's appearance. 

Some  doubt  is  cast  upon  the  correct- 
ness of  the  premise  of  this  conclu* 
sion, — that  is,  the  correctness  of  the 
position  that  a  divorce  a  mensa  et 
thoro  is  necessarily  in  personam  and 
must  therefore  rest  upon  jurisdiction 
of  the  person  of  defendant,  and  can- 
not partake  of  the  nature  of  a  decree 
in  rem,  which  may  rest  on  construc- 
tive service — by  the  case  of  Thompson 
V.  Thompson  (1913)  226  U.  S.  551,  57 
L.  ed.  347,  33  Sup.  Ct.  Rep.  129  (af- 
firming (1910)  35  App.  D.  C.  14) 
which  held  that  a  decree  of  divorce 
a  mensa  et  thoro,  rendered  in  Virginia, 
the  matrimonial  domicil,  in  favor  of 
the  husband  upon  constructive  service 
of  process  upon  the  wife,  who  had  left 
the  jurisdiction,  was  entitled  to  full 
faith  and  credit  under  the  Federal 
Constitution  and  statutes,  and  was  a 
bar  to  a  isuit  by  the  wife  in  the  Dis- 
trict for  maintenance.  It  is  true  that, 
the  divorce  a  mensa  having  been  ren- 
dered at  the  matrimonial  domicil,  the 
case  is  distinguishable  from  the  re- 
ported case  so  far  as  the  duty  to  recog- 
nize the  decree  under  the  full  faith 
and  credit  provision  is  concerned.  In 
other  words,  the  facts  of  the  Thomp- 


son Case,  apart  at  least  from  the  fact 
that, the  foreign  decree  was  a  mensa 
and  not  a  vinculo,  brought  it  within 
the  doctrine  of  the  Atherton  Case 
(Atherton  v.  Atherton  (1901)  181  U. 
S.  155,  45  L.  ed.  794i  21  Sup.  Ct.  Rep. 
544),  and  therefore  within  the  full 
faith  and  credit  provision,  whereas 
the  facts  of  the  reported  case  appar- 
ently brought  it  within  the  doctrine  of 
the  Haddock  Case  (Haddock  v.  Had- 
dock (1906)  201  U.  S.  562,  50  L.  ed. 
867,  26  Sup.  Ct.  Rep.  525,  5  Ann.  Cas. 
1),  so  that,  under  the  present  condi- 
tion of  the  authorities,  at  least,  it 
would  not  come  within  the  full  faith 
and  credit  clause,  even  apart  from 
the  fact  that  it  was  a  mensa  and  not 
a  vinculo.  Apparently,  however,  the 
theory  upon  which  the  doctrine  of  the 
Atherton  Case  proceeds  is  that  a  de- 
cree of  divorce  may  be  regarded  as 
one  in  rem  or  quasi  in  rem,  so  that  it 
may  rest  upon  constructive  service  of 
process  upon  a  nonresident  who  does 
not  appear.  Although  the  decree  in- 
volved in  that  case  was  an  absolute 
decree,  and  not  a  decree  a  mensa,  the 
Thompson  Case  in  applying  the  doc- 
trine of  the  Atherton  Case  to  a  decree 
a  mensa  apparently  assumed  that  a  de- 
cree a  mensa  is  not  necessarily,  from 
its  nature,  in  personam.  The  opinion 
in  the  Thompson  Case,  however, 
though  it  in  another  connection  men- 
tions the  fact  that  the  Virginia  decree 
was  a  mensa,  and  not  a  vinculo,  does 
not  discuss,  or  even  suggest,  the  ques- 
tion as  to  whether  there  is  any  distinc- 
tion between  a  decree  a  mensa  and  a 
decree  a  vinculo  so  far  as  its  character 
as  a  decree  in  rem  or  its  recognition 
in  other  states  under  the  full  faith  and 
credit  clause  is  concerned.  It  is  fur- 
ther to  be  observed  that  the  views  of 
the  United  States  Supreme  Court  as 
to  the  character  of  such  a  decree 
would  not  be  binding  upon  a  state 
court  when,  as  in  the  reported  case, 
the  facts  are  not  otherwise  such  as  to 
bring  it  within  the  full  faith  and 
credit  provision,  and  its  recognition 
depends  upon  the  principles  of  comity. 
In  Barber  V.  Barber  (1859)  21  How. 
(U.  S.)  582,  16  L.  ed.  226,  a  suit  in  a 
Federal  district  court  in  Wisconsin  to 
enforce  an  alimony  provision  of  a  de- 
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cree  of  divorce  or  separation  a  mensa 
et  thoro,  rendered  by  a  court  of  New 
York  which  had  personal  jurisdiction 
of  the  parties,  the  court,  without 
drawing  any  distinction  in  this  regard 
between  a  decree  a  vinculo  and  a  de- 
cree a  mensa,  declared  generally  that 
"such  a  judgment  or  decree  rendered 
in  any  state  of  the  United  States,  the 
court  having  jurisdiction,  will  be  car- 
ried into  judgment  in  any  other  state, 
to  have  there  the  same  binding  force 
that  it  has  in  the  state  in  which  it  was 
originally  given/'  and  affirmed  a  de- 
cree of  the  district  court,  sitting  as  a 
court  of  equity,  enforcing  the  alimony 
provision  of  the  New  York  decree. 
There  was  a  further  recognition  of 
the  New  York  decree  in  this  case  by 
holding  that  it  had  the  effect  to  per- 
mit the  wife  to  acquire  a  separate 
domicil  in  Wisconsin  and  to  maintain 
a  suit  there  without  joining  the  hus- 
band. In  this  case,  it  will  be  observed, 
unlike  the  Pettis  Case  and  the  Thomp- 
son Case,  the  court  which  rendered 
the  decree  a  mensa  had  personal  juris- 
diction over  the  defendant. 

In  Harding  v.  Harding  (1905)  198 
U.  S.  317,  49  L.  ed.  1066,  25  Sup.  Ct. 
Rep.  679,  it  was  held  that  an  Illinois 
decree  in  favor  of  the  wife  in  a  suit 
for  her  separate  maintenance,  under 
the  Illinois  statute  authorizing  such 
relief  where  the  wife  is  living  sepa- 
rate and  apart  from  the  husband  with- 
out her  fault,  was  conclusive  upon  the 
husband  in  the  courts  of  California  on 
the  issue  whether  the  separation  upon 
which  that  decree  was  based  consti- 
tuted a  wilful  desertion  on  her  part, 
and  that  the  California  courts  violated 
the  full  faith  and  credit  provision  in 
refusing  to  give  it  such  effect  as  a  bar 
to  a  suit  in  the  latter  state  for  deser- 
tion based  upon  the  same  separation. 
In  this  case  also  the  Illinois  decree 
rested  upon  personal  jurisdiction  over 
the  defendant  so  that  there  was  no 
question  as  to  the  effect  of  such  a  de- 
cree rendered  upon  constructive  serv- 
ice of  process  against  a  nonresident. 

In  Slade  v.  Slade  (1870)  58  Me.  157, 
a  decree  of  divorce  a  mensa  et  thoro 
was  rendered  in  Massachusetts  upon 
a  libel  by  the  wife  after  personal  serv- 
ice upon  and  appearance  by  the  hus- 


band, adjudging  in  effect  that  the  wife 
had  always  behaved  herself  properly 
towards'  the  husband,  but  that  on  a 
certain  day,  and  on  divers  days  and 
various   times   and   frequently  since 
that  day,  the  defendant  had  treated 
her  with  extreme  cruelty  and  had  re- 
fused her  proper  and  sufficient  sup- 
port and  maintenance.     In  a  suit  in 
Maine  by  the  husband  against  the  wile 
for  diyorce  a  vinculo,  the  trial  court 
held   that   the   Massachusetts   decree 
conclusively  established  the  fact  that 
on  the  date  named  in  that  decree  the 
husband   had   treated  the  wife  with 
extreme  cruelty,  as  alleged  in  the  com- 
plaint, and  that  she  had  at  the  date  of 
that  libel  been  refused  proper  and  suf- 
ficient support  and  ■  maintenance,  but 
admitted  other  evidence  of  the  hus- 
band's conduct  toward  the  wife  and  of 
the  wife's  conduct  toward  him  prior 
to  the  time  of  the  separation  in  Massa- 
chusetts.   This  was  held  error  on  ap- 
peal, the  appellate  court  taking  the 
view  that  the  Massachusetts  decree 
was  conclusive  between  the  parties  as 
to  their  conduct  up  to  the  time  of  the 
date  of  that  decree.    In  reply  to  the 
citation  of  the  case  of  Sheaf  e  v.  Sheafe 
(1852)   24  N.  H.  564   (which  affirms 
that  where  the  same  court  which  has 
once  heard  a  case  of  divorce  is  pro- 
ceeding under  statutory  authority  to 
revise  its  own  decree  therein,  the  evi- 
dence also  may  be  reconsidered  and 
evidence  heard  tending  to  exculpate 
the  party  against  whom  the  decree 
passed),  the  court  said  that  that  case 
could   not   be    deemed    an    authority 
which   would   justify   another  couri 
having  no  power  conferred  by  stat- 
ute  to   revise    decrees    of   this   sort 
passed  by  the  courts  of  other  states, 
in  admitting  evidence  upon  the  very 
points  which  had  been  previously  liti- 
gated   and    determined    between   the 
parties  before  another  tribunal,  whose 
doings  are  entitled  to  full  faith  and 
credit,  and  added  it  was  the  statu- 
tory power  to  revise  the  decree  which 
authorized  the  re-examination  of  the 
testimony   in   the   Sheafe  Case,  and 
if  the   libellant   in  the   case  at  bar 
desired  such  a  revision  as  that,  he 
should  apply  to  the  court  which  heard 
the  original  case. 
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In  Van  Orden  v.  Van  Orden  (1899) 
58  N.  J.  £q.  545,  the  court  in  affirm- 
ing^ an  order  which  maintained  a  bill 
praying  that  the  defendant  be  com- 
pelled to  pay  the  money  awarded  to 
the  plaintiff  by  a  dedree  of  divorce  a 
mensa  et  thoro,  rendered  in  New  York, 
said:  "The  bill  is,  in  substance,  one 
for  alimony,  the  New  York  decree  be- 
ing merely  the  evidence  (whether 
conclusive  or  not  we  need  not  now  de- 
cide) of  her  right  thereto."  In  this 
case,  also,  the  New  York  court  seems 
to  have  had  personal  jurisdiction  of 
both  parties. 

The  decision  in  Hill  v.  Hill  (1916)  62 
Pa.  Super.  Ct.  249,  that  a  decree  of 
divorce  a  mensa  et  thoro,  rendered  in 
Michicran  by  a  court  having  personal 
jurisdiction  of  both  parties,  would  not 
bar  a  suit  for  divorce  by  the  wife  in 
Pennsylvania,  was  upon  the  ground 
that  subsequently  to  the  Michigan  de- 
cree the  parties  had  become  recon- 
ciled and  resumed  the  relation  of  hus- 
band and  wife  in  Pennsylvania,  it 
beins:  assumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  law  of 
Michigan  in  that  regard  was  like 
the  law  of  Pennsylvania  by  which  the 
reconciliation  of  the  parties  has  the 
effect  to  restore  the  marital  relation 
and  to  annul  the  decree  a  mensa  et 
thoro. 

The  decision  in  McClung  v.  McClung 
(1882)  11  W.  N.  C.  (Pa.)  122,  to  the 
effect  that  an  allowance  of  alimony 
made  by  a  decree  of  divorce  a  mensa 
et  thoro  in  New  Jersey  would  not  sup- 
port an  action  in  Pennsylvania,  was 
upon  the  ground  that,  the  New  Jersey 
decree  having  been  opened,  the  order 
for  alimony  to  remain  as  before,  that 
order  became  in  effect  an  interlocutory 
order,  which  the  court  making  it  might 
enforce,  but  which  would  not  support 
an  action  in  another  state.  The  court 
conceded  that  an  action  would  lie  up- 
on a  final  decree. 

The  decision  in  Henry  v.  Heniy 
(1914)  74  W.  Va.  563,  L.R.A.1916B, 
1024,  82  S.  £.  522,  that  an  order  of  the 
Kew  York  court,  made  on  a  motion 
in  a  suit  for  separation  not  matured 
for  final  hearing,  granting  to  the 
plaintiff  alimony  pending  suit,  and 
never  in  any  sense  carried  into  final 


judgment  in  the  cause,  was  not  enforce- 
able in  West  Virginia  even  as  to  in- 
stalments for  such  alimony  due  and 
unpaid,  was  upon  the  ground  that  the 
judgment  was  not  a  final  one  and  for 
that  reason  was  not  ^enforceable,  in 
view  of  the  New  York  statutory  provi- 
sions and  their  interpretation  by  the 
courts  of  that  state,  under  which  such 
an  order  is  wholly  discretionary  as  to 
its  enforcement  with  the  New  York 
court,  so  that  it  may  be  wholly  set 
aside  so  as  to  destroy  the  right  to  the 
accrued  and  unpaid  instalments.  The 
court  observed  that  likely  the  New 
York  court  would  not,  under  the  cir- 
stances,  set  it  aside;  but  that  was  not 
the  test,  the  question  being  as  to  its 
power  and  authority  over  it. 

In  Vischer  v.  Vischer  (1851)  12 
Barb.  (N.  Y.)  640,  one  of  the  earliest, 
if  not  the  earliest  case,  to  adopt  the 
New  York  doctrine  which  refuses  to 
recognize  a  decree  of  divorce  rendered 
upon  constructive  service  against  a 
nonresident,  the  wife,  while  the  par- 
ties were  in  New  York,  had  obtained 
a  divorce  a  mensa  et  thoro  in  that 
state;  subsequently  the  husband  went 
to  Michigan  and  obtained  a  decree  of 
divorce  on  a  charge  of  wilful  deser- 
tion, the  wife  not  having  appeared  nor 
having  notice  except  by  publication. 
The  court  held  that  the  decree  a  mensa 
et  thoro  had  the  effect  to  prevent  the 
wife's  domicil  following  the  husband's 
when  he  went  to  Michigan ;  but  other- 
wise that  decree  does  not  seem  to 
have  cut  'any  figure  in  the  case,  the 
refusal  to  recognize  the  Michigan  de- 
cree, as  already  stated,  having  been 
on  the  ground  that  the  court  of  Michi- 
gan could  not  under  the  circumstances 
acquire  jurisdiction  on  constructive 
service  against  a  nonresident  to  ren- 
der a  decree  which  a  court  of  New 
York  would  recognize. 

In  Zavaglia  v.  Notarbartolo  (1915) 
187  La.  722,  69  So.  152,  Ann.  Cas. 
1916B,  924,  it  was  held  that  if  it  were 
otherwise  possible  for  a  court  of 
Louisiana  to  render  a  judgment,  at 
the  instance  of  a  husband,  decreeing  a 
separation  from  bed  and  board  in  fa- 
vor of  his  wife,  who  had  obtained  such 
a  judgment  against  him  in  Italy,  where 
they  were  both  domiciled  at  the  time 
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of  the  judgment,  and  who  was  before 
the  Louisiana  court  protesting  against 
such  action,  the  court  would  still  be 
obliged  to  consider  that  a  judgment 
by  a  court  of  the  common  domicil,  de- 
termining the  marital  status  of  the 
parties  thereto,  is  usually  held  to  have 
the  force  of,  if  not  to  constitute,  res 
judicata,  and  that  the  question  so  de- 
termined cannot  with  propriety,  at  the 
instance  of  the  party  cast,  be  again 
determined  by  a  court  of  another  coun- 
try, whether  in  the  same  or  another 


way.  It  was  further  held  in  this  case 
that  a  court  of  Louisiana  should  not 
undertake  to  make  the  Italian  decree 
a  decree  of  Louisiana  as  of  the  date  of 
the  Italian  decree  in  order  to  afford 
the  husband  the  basis  of  a  decree  a 
vinculo  under  the  Louisiana  statute, 
which  provides  for  a  decree  a  vinculo 
after  the  lapse  of  a  certain  period 
from  a  decree  a  mensa  et  thoro;  and 
reversed  a  decree  to  that  effect  ren- 
dered by  the  court  below. 

G.  H.  P. 


JOHN  SMITH  et  al.,  Appts,, 

V. 

COMMERCIAL  BANK  of  Jasper. 

Florida  Supreme  Court  ^^  Febrttary  13,  1919. 

(_  Fla.  — ,  81  So.  154.) 

Mortgage  —  duress  —  innocence  of  mortgagee. 

1.  A  mortgage  will  not  be  set  aside  because  of  duress  exercised  upon 
the  mortgagor  in  its  procurement,  such  duress  not  being  participated  in 
by  the  mortgagee. 

[See  note  on  this  question  beginning  on  page  864.] 


—  coercion  —  threats  of  arrest. 

2.  Threats  of  a  lawful  arrest  for  an 
offense  which  has  actually  been  com- 
mitted is  not  in  itself  a  sufficient 
ground  for  the  cancelation  of  a  mort- 
gage which  has  been  executed  as  a  re- 
sult of  such  threats,  and  made  to  se- 
cure the  maker  of  the  threats  for  the 
loss  occasioned  to  him  by  the  commis- 
sion of  such  crime. 

[See  9  R.  C.  L.  719.] 

Headnotes  by  West,  J. 


—  fraud  —  effect. 

S.  The  fact  that  a  wife  was  induced 
to  execute  a  mortgage  by  fraud  and 
deception  on  the  part  of  her  husband, 
in  which  the  mortgagee  did  not  par- 
ticipate and  of  which  he  had  no  knowl- 
edge, does  not  affect  its  validity. 

[See  19  R.  C.  L.  296,  297.] 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Hamilton 
County  (Home,  J.)  in  favor  of  complainant  in  a  suit  to  foreclose  a  mort- 
gage.   Affii^med. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  C.  D.  Blackwell  for  appellants. 
Mr.  S.  S.  Sandford  for  appellee. 

West  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  ordinary  mortgage 
foreclosure.  The  mortgage  sought 
to  be  foreclosed  covers  certain  de- 
scribed lots  in  the  town  of  Jasper. 
The  bill  to  foreclose  is  in  the  usual 
form,  and,   while  the  mortgage  is 


not  copied  in  the  record,  it  is  re- 
ferred to  in  the  bill  as  a  mortgage 
deed,  and  the  bill  recites  that  the 
original  mortgage  is  attached  to  and 
made  a  part  of  the  bill.  We  assume, 
therefore,  that  it  is  in  proper  form 
and  duly  executed. 

The  decree  was  for  the  complain- 
ant, and  the  defendants  appeal. 

Two  questions  are  presented  for 
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our  consideration.  The  first  as- 
sign^ment  of  error  questions  the 
soundness  of  the  order  granting  the 
motion  to  strike  a  certain  para- 
£rraph  from  the  answer  of  the  de- 
fendant John  Smith.  By  the  stricken 
paragraph  of  his  answer  this  de- 
fendant averred :  That,  at  the  time 
of  the  execution  of  the  mortgage 
sought  to  be  foreclosed,  he  was 
president  of  the  complainant  bank. 
"That  the  duly  qualified  bank  ex- 
aminer, commissioned  to  examine 
state  banks  in  the  state  of  Florida, 
pursuant  to  said  commission,  came 
to  examine  complainant  bank.  The 
notes  described  in  said  amended  bill 
of  complaint  and  also  described  in 
said  mortgage  were  then  and  there 
held  by  complainant  bank,  and  the 
said  examiner  then  and  there  in- 
formed this  defendant  that  the  said 
notes  were  unsatisfactory  paper  for 
said  complainant  bank  to  have  and 
blamed  this  defendant  with  the  fact 
that  complainant  then  and  there 
had  such  paper  among  its  assets, 
and  led  this  defendant  to  believe 
that  he  had  violated  the  law  in  per- 
mitting said  bank  to  have  such 
paper  among  its  assets,  and  told 
this  defendant  that  he  had  to  give 
said  mortgage  to  secure  the  pay- 
ment of  the  same,  and  he  led  this 
defendant  to  believe  that  he  would 
prosecute  him  criminally  if  he  did 
not  execute  said  mortgage,  and  this 
defendant  did  then  and  there,  by 
reason  of  the  statements  made  to 
him.  by  said  examiner,  believe  that 
he  violated  the  Banking  Laws  of  the 


there  was  no  basis  for  the  alleged 
threatened  prosecution  in  the  trans- 
actions referred  to 
between     this     de-  S^JlVfion^T 
fendant     and     the  l^m}^  •' 
bank       (1      Jones, 
Mortg.  §  623 ;  Englert  v.  Dale,  25  N. 
D.  587,  142  N,  W.  169) ;  and,  in  the 
second  place,  there  is  no  allegation 
that   the    mortgage   was    extorted 
from  him  by  means  of  duress  prac- 
tised upon  him  by  the  mortgagee 
(J.  M.  Robinson,  N.  &  Co.  v.  Randall, 
147  Ky.  45,  143  S.  W.  769 ;  Moog  v. 
Strang,  69  Ala.  98).    It  will  be  ob- 
served that  the  alleged  prosecution 
that  defendant  feared  was  at  the 
hands  of  a  ''duly  qualified  bank  ex- 
aminer   commissioned  to    examine 
state  banks  of  the  _^„r^,^ 

state      of      Florida."    innocence  of 

There  is  no  sugges-  "«'*«»»^*- 
tion  of  a  threat  of  prosecution  by 
the  complainant,  to  whom  the  mort- 
gage was  given.    There  was,  there- 
fore, no  error  in  this  ruling. 

The  second  assignment  assails  the 
order  granting  the  motion  to  strike 
a  paragraph  of  the  answer  of  the 
defendant  Florence  Smith.  The 
paragraph  which  was  stricken  is  as 
foUows:  "The  husband  of  this  de- 
fendant, John  F.  Smith,  presented 
said  mortgage  to  her  and  requested 
her  to  sign  the  same ;  and  to  induce 
her  to  sign  the  same  he  then  and 
there  fraudulently  and  deceitfully 
stated  to  her  that  it  did  not  convey 
and  mortgage  her  separate  statu- 
tory property  and  estate;  that  said 
statement  that  said   mortgage   did 


state  of  Florida,  and  had  made  him- '   not  convey  and  mortgage  her  said 


self  liable  to  criminal  prosecution, 
and  this  defendant  did  then  and 
there,  by  reason  of  the  statements 
made  to  him  by  said  examiner,  be- 
lieve that  said  examiner  was  going 
to  prosecute  him  if  he  did  not  exe- 
cute said  paper,  and  this  defendant 
avers  that  it  was  through  fear  of 
this  prosecution  at  the  hands  of  said 
examiner  he  executed  said  mort- 
gSLge  at  the  request  of  said  ex- 
aminer." 

There  are  two  defects  in  this  par- 
agraph of  the  answer.  In  the  first 
place,  there   is  no   allegation   that 


separate  statutory  property  and  es- 
tate was  false  and  fraudulent  and 
known  by  the  said  John  F.  Smith  to 
be  false  and  fraudulent  when  he 
made  it,  but  this  defendant  did  be- 
lieve said  statement  to  be  true  at 
the  time  she  executed  said  mortgage 
and  she  did  rely  on  said  statement 
and  did  execute  said  mortgage 
without  making  any  investigation; 
that  this  defendant  did  not  know 
the  description  of  her  said  separate 
statutory  property  and  estate  and 
did  not  know  that  it  was  described 
as    lots   numbered    97   and   98   of 
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Tompkins  survey  of  the  town  of 
Jasper,  Florida,  and  relying  on  and 
believing  said  statements  she  did 
.execute  said  mortgage  without  mak- 
ing any  inquiry  as  to  the  land  con- 
veyed and  mortgaged  by  said 
mortgage,  and  she  executed  the 
same  believing  that  it  did  not  con- 
vey and  mortgage  her  separate  stat- 
utory property  and  estate,  and  this 
defendant  further  says  that  when 
the  said  mortgage  was  delivered  to 
complainant  bank  by  the  said  John 
F.  Smith  she  was  then  still  unad- 
vised and  did  not  know  that  the 
same  did  convey  and  mortgage  her 
separate  statutory  property  and  es- 
tate." 

It  is  apparent  that  the  alleged 
fraud  practised  upon  this  defend- 
ant was  the  fraud  of  her  husband, 
and  not  the  fraud  of  the  complain- 
ant. There  is  no  suggestion  that 
the  complainant  participated  in 
the  fraudulent  representations  by 
which  she  was  induced  to  sign  the 
mortgage,  or  that  it  even  knew  of 
such  representations.  Neither  is 
there  a  suggestion  that  she  might 
not  by  the  exercise  of  ordinary  care 
have  discovered  before  the  delivery 
of  the  mortgage  that  the  two  fots 
which  she  claims  as  her  seperate 


statutory  property  were  included  in 
the  mortgage. 

It  seems  to  be  well  settled  that 
the  fact  that  a  wife  was  induced 
to  execute  a  mortgage  by  fraud  and 
deception  on  the  ^  ^  ^ 
part  of  her  hus-  -''"*-«-«*• 
band,  in  which  the  mortgagee  did 
not  participate  and  of  which  he  had 
no  knowledge,  does  not  affect  its 
validity.  Pacific  Guano  CJo.  v. 
Anglin,  82  Ala.  492,  1  So.  852; 
Walker  v.  Nicrosi,  135  Ala.  353,  33 
So.  161;  Mohr  v.  Griffin,  137  Ala. 
456,  34  So.  378 ;  Bode  v.  Jussen,  93 
Neb.  482,  140  N.  W.  768 ;  Riggan  v. 
Sledge,  116  N.  C.  87,  20  S.  E.  1016; 
Butner  v.  Blevins,  125  N.  0.  685, 
34  S.  E.  629 ;  Shell  v.  Holston  Nat. 
Bldg.  &  L.  Asso.  —  Tenn.  — ,  52  S. 
W.  909 ;  Tracy  v.  Harris,  5  Ga.  App. 
392,  63  S.  E.  233.  It  follows  that 
this  assignment  must  also  fail. 

It  is  also  urged  that  there  was 
no  consideration  for  the  mortgage; 
but  this  contention  is  settled  ad- 
versely to  defendants  by  §  2959, 
General  Statutes  of  1906,  Compiled 
Laws  1914. 

The  decree  will  be  affirmed. 

Taylor,  Whitfield,  and  Ellis,  JJ., 
concur. 

Browne,  Ch.  J.,  absent. 


ANNOTATION. 
Validity  of  contract  executed  under  duress  exercised  by  third  person. 


I.  In  general,  864. 
XL  Particular  contracts: 

a.  Deeds,  868. 

b.  Mortgages,  868. 

c.  Certificates  of  acknowledgment, 

869. 

d.  Notes,  869. 

I.  In  general. 

The  great  weight  of  authority  is  to 
the  effect  that  'the  validity  of  a  con- 
tract is  not  affected  by  the  fact  that 
its  execution  was  induced  by  duress 
practised  by  a  stranger  thereto,  where 
such  duress  was  not  committed  with 
the  knowledge  or  consent  of  the  obli- 
gee. In  other  words,  duress  exercised 
by  a  third  person  does  not  affect  the 
rights  of  an  obligee  who  does  not  par- 


settlements, 


II.— continued. 

e.  Assignments,  870. 

f.  Compromises     and 

870. 

g.  Payments,  870. 
h.  Marriages,  870. 

ticipate  therein.    The  following  cases 
support  this  general  rule: 

United     States.— Beals     v.     Neddo 
(1880)  1  McCrary,  206,  2  Fed.  41. 

Alabama. — Cahall  v.  Citizens  Mut. 
Bldg.  Asso.  (1878)  61  Ala.  232  (dic- 
tum) ;  Rogers  v.  Adams  (1880)  e6  Ala. 
600;  Moog  V.  Strang  (1881)  69  Ala. 
98;  Orendorff  v.  Suit  (1910)  167  Ala. 
563,  52  So.  744. 

Arkansas. — Donahue  v.  Mills  (1883) 
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41  Ark.  421;  Goodrum  v.  Merchants 
&  Planters  Bank  (1912)  102  Ark.  326, 
144  S.  W.  198,  Ann.  Gas.  1914A,  511; 
Harper  v.  McGoogan  (1913)  107  Ark. 
10,  164  S.  W.  187. 

California. — Brumagim  v.  Tilling- 
hast  (1861)  18  Gal.  265,  79  Am.  Dec. 
176  (dictum) ;  Garrison  v.  Tillinghast 
(1861)  18  Gal.  404  (dictum). 

Florida.  —  Smith  v.  Gommercial 
Bank  (reported  herewith)  ante,  862. 

Georgia.  —  Hughie  v.  Hammett 
(1898)  105  6a.  368,  31  S.  E.  109;  John- 
son V.  Leffler  Go.  (1905)  122  Ga.  670, 
50  S.  E.  488. 

Illinois.  —  Marston.  v.    Brittenham 

(1875)  76  111.  611;  Ladew  v.  Paine 

(1876)  82    111.    221;     Schwartz     v. 
Schwartz  (1888)  29  111.  App.  516. 

Indiana. — Line  v.  Blizzard  (1880) 
70  Ind.  23;  Gardner  v.  Gase  (1887) 
111  Ind.  494,  13  N.  E.  36. 

Iowa. — Green  v.  Scranage  (1865)  19 
Iowa,  461,  87  Am.  Dec.  447. 

Kentucky.  —  Fightmaster     v.     Levi 

(1891)  13  Ky.  L.  Rep.  412,  17  S.  W. 
195;  Frasure  v.  McGuire  (1902)  23  Ky. 
L.  Rep.  1990,  66  S.  W.  1015;  Long  v. 
Branham  (1907)  30  Ky.  L.  Rep.  552, 
99  S.  W.  271;  Ely  v.  Hartford  L.  Ins. 
Co.  (1908)  128  Ky.  799,  110  S.  W.  265; 
J.  M.  Robinson,  N.  &  Go.  v.  Randall 
(1912)  147  Ky.  45, 143  S.W.  769;  Fears 
V.  United  Loan  &  Deposit  Bank  (1916) 
172  Ky.  255,  189  S.  W.  226.  Gompare 
Shepherd  v.  Shepherd  (1917)  174  Ky. 
615,  192  S.  W.  658,  infra,  II.  h.  And 
see  Luke  v.  Gunnell,  1  Ky.  Ops.  258, 
as  set  out  in  Gyc.  Supp.  (1914-1918)  p. 
1141,  title,  Deeds,  p.  584,  note  82. 

Maryland. — ^Baltimore  v.  Lefferman 
(1846)  4  Gill,  425,  45  Am.  Dec.  145 
(dictum). 

Massachusetts* — Fairbanks  v.  Snow 
(1887)  145  Mass.  153,  1  Am.  St.  Rep. 
446,  IS  N.  E.  596 ;  Morse  v.  Woodworth 

(1892)  155  Mass.  233,  27  N.  E.  1010, 
29  N.  E.  525. 

l^Iichigan. — Boydan  v.  Haberstumpf 
(1901)   129  Mich,  137,  88  N.  W.  386. 

Mississippi. — Johnston  v.  Wallace 
(1876)  53  Miss.  331,  24  Am.  Rep.  699. 

Missouri.  —  Springfield  Engine  & 
Thresher  Go.  v.  Donovan  (1898)  147 
Mo.  622,  49  S.  W.  500;  McGormick  v. 
St.  Louis  (1901)  166  Mo.  315,  65  S.  W. 

1038. 
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Nebraska. — ^Bode  v.  Jussen  (1913) 
93  Neb.  482,  140  N.  W.  768 ;  Jussen  v. 
Bode  (1913)  93  Neb.  490,  140  N.  W. 
771. 

New  Jersey. — Homoeopathic  Mut.  L. 
Ins.  Go.  V.  Marshall  (1880)  32  N.  J. 
Eq.  103;  Mullin  v.  Leamy  (1911)  80 
N.  J.  L.  484,  79  Atl.  257;  Travis  v. 
Unkart  (1916)  89  N.  J.  L.  571,  99  Atl. 
320,  Ann.  Gas.  1917G,  1031. 

New  York. — Sherman  v.  Sherman 
(1892)  47  N.  Y.  S.  R.  404,  20  N.  Y. 
Supp.  414  (but  see  other  New  York 
cases  infra). 

North  Carolina. — ^Butner  v.  Blevins 
(1899)  125  N.  G.  585,  34  S.  E.  629  (rule 
statutory)  ;  Davis  v.  Davis  (1907)  146 
N.  G.  163,  59  S.  E.  659  (rule  statutory). 

Oklahoma.  —  See  Piekenbrock  v. 
Smith  (1914)  43  Okla.  585,  143  Pac. 
675,  and  Huston  v.  Domeny  (1916)  — 
Okla.  — ,  173  Pac.  805. 

Oregon. — Guinn  v.  Sumpter  Valley 
R.  Go.  (1912)  63  Or.  368,  127  Pac.  987. 

Pennsylvania. — Singer  Mfg.  Go.  v. 
Rook  (1877)  84  Pa.  442,  24  Am.  Rep. 
204. 

Tennessee. — Finnegan  v.  Finnegan 
(1876)  3  Tenn.  Gh.  510;  Shell  v.  Hol- 
ston  Nat.  Bldg.  &  L.  Asso.  (1899)  - 
Tenn.  — ,  52  S.  W.  909. 

Texas.— Dimmitt  v.  Robbins  (1889) 
74  Tex.  441,  12  S.  W."  94. 

Virginia.  —  Talley  v.  Robinson 
(1872)  22  Gratt.  888. 

West  Virginia.— Dunfee  v.  Ghilds 
(1906)  59  W.  Va.  225,  53  S.  E.  209. 

England— (1509)  Keilw.  154,  pi.  3, 
72  Eng.  Reprint,  327. 

''Duress  to  avoid  a  contract  must  be 
the  act  of  the  other  party  himself  or 
his  agent,  or  must  be  imposed  with  his 
knowledge  and  taken  advantage  of  by 
him  for  the  purpose  of  obtaining  the 
agreement.  Duress  by  a  third  person 
will  not  avoid  a  contract  made  with 
a  party,  who  was  not  cognizant  of  it." 
Ely  V.  Hartford  L..  Ins.  Go.  (1908)  128 
Ky.  799,  110  S.  W.  265. 

In  Fairbanks  v.  Snow  (1887)  145 
Mass.  153,  1  Am.  St.  Rep.  446,  13  N. 
E.  596,  in  overruling  the  exception  to 
a  refusal  to  rule  that  knowledge  or 
lack  of  knowledge  upon  the  part  of 
the  obligee  that  the  instrument  in  suit 
had  been  procured  by  duress  was  im- 
material.   Holmes,    J.,    adopted    the 
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above-stated  general  rule,  and  in  the 
course  of  his  argument  said:  "No 
doubt  if  the  defendant's  hand  had 
been  forcibly  taken  and  compelled  to 
hold  the  pen  and  write  her  name,  and 
the  note  had  been  carried  off  and  de- 
livered, the  signature  and  delivery 
would  not  have  been  her  acts;  and  if 
the  signature  and  delivery  had  not 
been  her  acts  for  whatever  reason,  no 
contract  would  have  been  made, 
whether  the  plaintiff  knew  the  facts 
or  not.  There  sometimes  still  is  shown 
an  inclination  to  put  all  cases  of  du- 
ress upon  this  ground.  .  •  •  But 
duress,  like  fraud,  rarely,  if  ever,  be- 
comes material,  as  such,  except  on  the 
footing  that  a  contract  or  conveyance 
has  been  made  which  the  party  wishes 
to  avoid.  It  is  well  settled  that  where, 
as  usual,  the  so-called  duress  consists 
only  of  threats,  the  contract  is  only 
voidable.  .  .  .  This  rule  neces- 
sarily excludes  from  the  common  law 
the  often-recurring  notion,  just  re- 
ferred to,  and  much  debated  by  the 
civilians,  that  an  act  done  under  com- 
pulsion is  not  an  act,  in  a  legal  sense. 
.  .  .  Again  the  ground  upon  which 
a  t^ontract  is  voidable  for  duress  is 
the  same  as  in  the  case  of  fraud,  and 
is  that,  whether.it  springs  from  a  fear 
of  from  a  belief,  the  party  has  been 
subjected  to  an  improper  motive  for 
action.  .  .  .  But  if  duress  and  fraud 
are  so  far  alike,  there  seems  to  be  no 
sufficient  reason  why  the  limits  of 
their  operation  should  be  different.  A 
party  to  a  contract  has  no  concern 
with  the  motives  of  the  other  party  for 
making  it,  if  he  neither  knows  them 
nor  is  responsible  for  their  existence. 
It  is  plain  that  the  unknown  fraud  of 
a  stranger  would  not  prevent  the 
plaintiff  from  holding  the  defendant." 
However,  there  is  some  authority  to 
the  effect  that  one  who  has  executed 
a  contract  while  under  duress  prac- 
tised by  a  third  person  may  avoid  the 
same  even  as  against  an  innocent 
obligee. 

Thus  in  1  Sheppard's  Touchstone, 
61,  it  was  said  that  "if  one  threaten 
another  to  kill  or  maim  him  if  he  will 
not  seal  a  deed  to  a  stranger,  and 
thereupon  he  do  so,  this  is  void  as  if 
it  were  to  the  party  himself." 


In  Thoroughgood's  Case  (1582)  2 
Coke,  9,  76  Eng.  Reprint,  408,  6  Eng. 
Rul.  Cast.  202,  it  was  said  obiter,  that 
"if  a  stranger  menace  A  to  make  a 
deed  to  B,  A  shall  avoid  the  contract 
which  he  made  by  such  threats,  as  well 
as  if  B  himself  had  threatened  him." 

And  in  National  Bank  v.  Cox  (1900) 
47  App.  Div.  53,  62  N.  Y.  Supp.  314 
(motion  to  withdraw  appeal  granted 
in  (1901)  165  N.  Y.  639,  59  N.  E. 
1127),  it  was  held  that,  in  a  suit  to 
foreclose  a  mortgage,  the  mortgagor 
could  avoid  the  same  by  proof  that  it 
was  executed  under  duress  exercised 
by  a  third  person,  although  neither  the 
mortgagee  nor  his  agent  participated 
in  the  duress  or  knew  anything  about 
it.  In  this  case  the  court  held  that  the 
mortgage  was  "voidable,"  but  then 
proceeded  to  argue  as  though  it  were 
absolutely  void,  saying:  "The  prin- 
ciple upon  which,  contracts  obtained 
by  duress  are  avoided  is  that  the  party 
who  was  coerced  to  make  them  never 
in  fact  consented  to  do  so,  and  that, 
therefore,  the  apparent  contract  does 
not  exist  in  fact.  If  that  be  the  case* 
fiind  the  contract  has  in  fact  no  exist- 
ence, it  cannot  be  binding  upon  any- 
body. It  is  quite  true  that  under  cer- 
tain circumstances  the  person  who 
was  coerced  may  be  estopped  from  in- 
sisting that  the  contract  was  not  valid, 
but,  unless  thus  estopped,  he  is  at  lib- 
erty to  assert  the  invalidity  of  the  con- 
tract whenever  he  is  called  upon  to 
perform  it,  even  though  the  person 
thus  calling  upon  him  may  have  been 
a  bona  fide  holder  for  value."  The 
facts  as  found  by  the  court  were  that 
the  mortgagee's  son  had  obtained 
money  from  plaintiff  bank  on  forged 
checks,  that  the  -mortgage  was  exe- 
cuted by  the  mother  at  the  instance  of 
a  friend  of  the  son  while  she  was  un- 
der duress,  the  friend  having  made 
representations  with  respect  to  crimi- 
nal punishment,  etc. ;  but  that  neither 
the  bank  nor  its  attorney  who  handled 
the  matter  either  authorized  the  state-  * 
ments  made  by  the  friend,  or  knew 
anything  about  them.  There  seeming- 
ly being  no  distinguishing  features, 
the  decision  must  be  regarded  as 
clearly  in  conflict  with  the  great 
weight  of  authority.    In  the  latter  con- 
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nection,  see  Sherman  v.  Sherman 
(1892)  47  N.  Y.  S.  R.  404,  20  N.  Y. 
Supp.  414,  where  the  court,  in  holding 
that  a  marriafife  will  not  be  annulled 
for  duress  unless  it  is  shown  that  the 
other  contracting  party  caused,  or  at 
least  knew  of,  the  duress,  recognized 
the  general  rule  that  no  contract  can 
be  annulled  for  duress  unless  it  ap- 
pear^ that  the  obligee  occasioned  the 
duress  or  knowingly  used  or  availed 
himself  of  it  as  a  means  of  procuring 
such  contract. 

And  again,  in  Central  Bank  v.  Cope- 
land  (1862)  18  Md.  305,  81  Am.  Dec. 
597,  where  a  wife  executed  a  mortgage 
while  under  duress  practised  by  her 
husband  to  secure  a  debt  owed  by  him, 
it  was  held  that  the  fact  that  the  mort- 
gagee took  no  part  in  procuring  the 
execution  of  the  mortgage  neither 
strengthened  his  right  to  set  it  up  as 
valid,  nor  impaired  her  right  to  avoid 
it.  This  was  upon  the  theory  that 
since  the  execution  was  procured  by 
the  husband  acting  in  the  mortgagee's 
interest  and  for  his  benefit,  his  ac- 
ceptance of  the  mortgage  implied  an 
adoption  of  the  husband's  agency  so 
that  the  mortgagee  had  no  right  to  en- 
force it  free  from  the  infirmity  of  the 
duress.  It  does  not  appear  in  this 
case,  however,  whether  or-  not  the 
mortgagee  had  knowledge  of  the  exer- 
cise of  the  coercion  by  the  husband, 
the  opinion  merely  stating  that  the 
mortgagee  took  no  active  part. 

And  in  the  New  York  case  of  Barry 
V.  Equitable  Life  Assur.  Soc.  (1875) 
59  N.  Y.  587,  it  was  held  that  the  as- 
signee of  a  life  insurance  policy  could 
not  hold  the  policy  as  against  the  as- 
signor where  the  assignment  was 
made  by  a  woman  acting  under  duress 
practised  by  her  husband,  and  this 
even  though  the  assignee  had  no 
knowledge  of  the  duress. 

And  in  Louisiana  it  has  been  held,  as 
stated  by  the  court  in  the  second  head- 
note  to  Bryant  v.  Levy  (1900)  52  La. 
Ann.  1649,  28  So.  191,  that  duress  %ill 
vitiate  and  invalidate  a  contract,  al- 
though the  obligee  did  not  bring  the 
fear  to  bear  and  was  ignorant  of  it. 
In  this  case  the  duress  was  exercised 
by  a  labor  association,  and  the  obligor 
had  to  execute  the  contract  or  face 


inevitable  and  complete  financial  ruin. 
In  connection  with  this  ruling,  see  La. 
Civ,  Code,  arts.  1851,  1852. 

So  in  Minnesota,  where  the  statutes 
provide  that  "the  acknowledgment  of 
the  wife  shall  be  taken  separately* 
apart  from  her  husband,''  it  has  been 
held  that  an  acknowledgment  of  a 
mortgage  executed  by  a  wife  while  un- 
der duress  previously  practised  by  her 
husband,  and  in  his  presence,  invali- 
dated the  mortgage  even  as  to  the 
mortgagee,  who  did  not  know  of  the 
duress  or  of  the  presence  of  the  hus- 
band at  the  time  of  the  taking  of  the 
acknowledgment.  Edgerton  v.  Jones 
(1865)  10  Minn.  427,  Gil.  341.  The 
court  said  that  the  fact  that  the  mort- 
gagee was  entirely  ignorant  and  inno- 
cent as  regards  the  duress  "was  not 
important,"  and  further  that  "he  had 
no  right  to  be  ignorant  of  the  manner 
in  which  the  mortgage  was  executed 
and  acknowledged;  it  ran  to  him;  he 
was  not  obliged  to  take  it  or  advance 
money  on  it ;  if  he  saw  fit  to  do  so  with- 
out making  prudent  inquiry,  it  was  his 
own  misfortune." 

And  under  constitutional  provisions 
and  statutes  requiring  the  consent  of 
both  the  husband  and  the  wife  to  a 
conveyance  or  encumbrance  of  their 
homestead,  it  has  been  held  that  the 
execution  by  a  married  woman  of  a 
deed  or  mortgage  of  homestead  prop- 
erty while  under  duress  is  not  volun- 
tary within  the  meaning  of  the  Home- 
stead Law,  and,  therefore,  that  such 
an  instrument  is  invalid  even  as  to  a 
grantee  or  mortgagee  who  had  no 
knowledge  of,  and  did  not  participate 
in,  the  duress.  Anderson  v.  Anderson 
(1872)  9  Kan.  112,  holding  that  the 
good  faith  of  the  purchaser  cannot  be 
considered  in  determining  the  validity 
of  a  deed  executed  under  such  circum- 
stances. And  see  Berry  v.  Berry 
(1897)  57  Kan.  691,  57  Am.  St.  Rep. 
351,  47  Pac.  837,  wherein  it  was  said 
that  in  such  a  case  the  instrument 
does  not  rise  to  the  rank  of  a  mort- 
gage, and  is  absolutely  void  even  as 
against  a  bona  fide  holder.  And  see 
also  First  Nat.  Bank  v.  Bryan  (1883) 
62  Iowa,  42,  17  N.  W.  165. 

It  also  has  been  held  that  a  marriage 
may  be  annulled  at  the  suit  of  the  hus- 
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band  on  the  ground  that  it  was  pro- 
cured through  duress  of  friends  and 
relatives  of  the  wife,  although  she 
herself  was  guilty  of  no  duress. 
Marks  v.  Crume  (1895)  16  Ky.  L.  Rep. 
707,  29  S.  W.  436.  And  see  Fowler  v. 
Fowler  (1913)  131  La.  1088,  60  So.  694. 
But  compare  Shepherd  V.  Shepherd 
(1917)  174  Ky.  615,  192  S.  W.  658,  and 
Sherman  v.  Sherman  (1892)  47  N.  Y. 
S.  R.  404,  20  N.  Y.  Supp.  414,  both  of 
which  are  set  out  infra,  IL  h. 

11,  Particular  contracts, 
a.  Deeds. 

The  general  rule  that  the  duress  of 
a  stranger  to  a  contract  does  not  affect 
an  innocent  obligee  has  been  applied 
to  deeds  as  to  the  taking  of  which  the 
grantee  acted  in  entire  good  faith. 
Talley  v.  Robinson  (1872)  22  Gratt. 
(Va.)  888  (grantor  mobbed  and  driv- 
en from  county).  And  see  Dunfee  v. 
Childs  (1906)  59  W.  Va.  225,  53  S.  E. 
209. 

And  the  fact  that  a  married  woman 
signed  a  deed  while  under  duress  prac- 
tised by  her  husband  does  not  invali- 
date the  grantee's  title  where  he  has 
no  notice  or  knowledge  of  such  duress. 
Hughie  V.  Hammett  (1898)  105  Ga 
368,  31  S.  E.  109 ;  Fightmaster  v.  Levi 
(1891)  13  Ky.  L.  Rep.  412,  17  S.  W 
195;  Luke  v.  Gunnell,  1  Ky.  Ops.  258 
as  set  out  in  Cyc.  Supp.  (1914-1918) 
p.  1141,  title.  Deeds,  p.  584,  note  82 
Johnston  v.  Wallace  (1876)  53  Miss. 
331,  24  Am.  Rep.  699;  Guinn  v.  Sump- 
ter  Valley  R.  Co.  (1912)  63  Or.  368, 
127  Pac.  987;  Finnegan  v.  Finnegan 
(1876)  3  Tenn.  Ch.  510. 
^  And  the  same  has  been  held  as  to 
a  bond  for  title  executed  by'  a  wife 
while  under  the  influence  of  duress 
practised  by  the  husband.  Erasure  v. 
McGuire  (1902)  23  Ky.  L.  Rep.  1990, 
66  S.  W.  1015.  An  exception  to  this 
rule  has  been  made,  however,  where 
the  conveyance  was  of  the  homestead, 
and  the  Constitution  and  statutes  pro- 
vide that  both  the  husband  and  wife 
must  consent  to  a  conveyance  of  the 
homestead.  See  Anderson  v.  Ander- 
son (1872)  9  Kan.  112,  as  set  out  su- 
pra, I. 

In  North   Carolina  it  is  expressly 
provided  by  statute  that  no  deed  of 


conveyance  by  husband  and  wife  shall 
be  deemed  invalid  by  reason  of  duress 
unless  the  grantee  had  notice  thereof 
or  participated  therein.  See  Davis  v. 
Davis  (1907)  146  N.  C.  163,  59  S.  E. 
659,  which  applies  North  Carolina  Re- 
visal,  §  956. 

b.  Mortgages, 

Applying  the  general  rule,  it  has 
been  held,  generally,  that  duress  will 
not  avoid  a  mortgage  where  the  mort- 
gagee did  not  participate  in  such  du- 
ress. Smith  v.  Commercial  Bank 
(reported  herewith)  ante,  862,  (mort- 
gage executed  to  a  bank  by  a  mort- 
gagor under  duress  practised  by  a 
bank  examiner) ;  J.  M.  Robinson, 
N.  &  Co.  V.  Randall  (1912)  147  Ky. 
45,  143  S.  W.  769  (mortgage  execut- 
ed under  duress  practised  by  co- 
mortgagor)  ;  Fears  v.  United  Loan 
&  Deposit  Bank  (1916)  172  Ky.  255, 
189  S.  W.  226  (mortgage  executed  by 
wife  under  duress  practised  by  one 
threatening  to  prosecute  her  bus- 
band).  But  see  National  Bank  v.  Cox 
(1900)  47  App.  Div.  53,  62  N.  Y.  Supp. 
314  (motion  to  withdraw  appeal  grant- 
ed in  (1901)  165  N.  Y.  639,  59  N.  E. 
1127)  as  set  out  supra,  I. 

Nor  can  a  deed  of  trust  be  affected 
by  duress  not  exercised  or  participated 
in  by  the  grantee.  Goodrum  v.  Mer- 
chants &  Planters  Bank  (1912)  102 
Ark.  326,  144  S.  W.  198,  Ann.  Cas. 
1914A,  511. 

So  it  has  been  held  that  the  validity 
of  a  mortgage  executed  by  a  husband 
and  wife  is  not  affected  by  the  fact 
that  the  wife's  signature  was  obtained 
by  means  of  duress  practised  by  the 
husband,  where  the  mortgagee  was 
not  privy  thereto,  and  did  not  connive 
at  or  in  any  way  participate  in  such 
duress  or  have  knowledge  thereof. 

United  States.— Beals  v.  Neddo 
(1880)  1  McCrary,  206,  2  Fed.  41. 

Alabama. — Rogers  v.  Adams  (1880) 
66  Ala.  600. 

Creorgia. — Johnson  v.  Leffier  Go. 
(1905)  122  Ga.  670,  50  S.  E.  488. 

Illinois.— Ladew  v.  Paine  (1876)  82 
111.  221. 

Indiana.— Line  v.  Blizzard  (1880)  70 
Ind.  23;  Gardner  v.  Case  (1887)  111 
Ind.  494,  13  N.  E.  36. 
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Iowa. — Green  v.  Scranage  (1865)  19 
Iowa,  461,  87  Am.  Dec.  447. 

Kentucky. — ^Long  v.  Branhan  (1907) 
30  Ky.  L.  Rep.  562,  99  S.  W.  271. 

Missouri.— Springfield  Engine  & 
Thresher  Co.  v.  Donovan  (1898)  147 
Mo.  622,  49  S.  W.  500. 

Nebraska. — Bode  v.  Jussen  (1913) 
93  Neb.  482,  140  N.  W.  768;.  Jussen  v. 
Bode  (1913)  93  Neb.  490,  140  N.  W. 
771. 

New  Jersey. — Homoeopathic  Mut.  L. 
Ins.  Co.  V.  Marshall  (1880)  32  N.  J.  Eq. 
103. 

In  this  connection,  however,  see 
Central  Bank  v.  Copeland  (1862)  18 
Md.  305,  81  Am.  Dec.  597,  and  Edger- 
ton  V.  Jones  (1865)  10  Minn.  427,  Gil. 
341,  both  of  which  are  set  out  supra,  I. 

And  the  same  has  been  held  as  to  a 
deed  of  trust  executed  under  similar 
circumstances.  Harper  v.  McGoogan 
(1913)  107  Ark.  10,  154  S.  W.  187; 
Marston  v.  Brittenham  (1875)  76  111. 
611;  Shell  v.  Holston  Nat.  Bldg.  &  L. 
Asso.  (1899)  —  Tenn.  — ,  52  S.  W.  909. 

And  the  rule  is  that  the  validity  of 
a  mortgage  executed  under  the  influ- 
ence of  duress  exercised  upon  a  wom- 
an by  the  various  members  of  her  fam- 
ily is  in  no  wise  affected  by  such 
duress  where  the  mortgagee  did  not 
participate  therein  and  in  fact  had 
no  knowledge  thereof.  Moog  v.  Strang 
(1881)  69  Ala.  98  (mortgage  executed 
for  purpose  of  covering  moneys  em- 
bezzled by  mortgagor's  son-in-law). 

In  North  Carolina  it  is  expressly 
provided  by  statute  that  no  deed  of 
conveyance  by  husband  and  wife  shall 
be  deemed  invalid  because  its  execu- 
tion was  procured  by  duress,  unless 
the  grantee  had  notice  of  or  partici- 
pated in  such  duress ;  and  this  statute 
has  been  held  to  apply  to  mortgages. 
See  Butner  v.  Blevins  (1899)  125  N. 
C.  685,  34  S.  E.  629,  applying  the  North 
Carolina  Act  1899,  chap.  889,  and  hold- 
ing that  th^  defense  of  duress  cannot 
be  raised  in  a  mortgage-foreclosure 
proceeding  in  the  absence  of  allega- 
tion and  proof  that  the  mortgagee  had 
knowledge  of  or  participated  in  the 
duress. 

o.  Certificates  of  acknowleclgment, 

A  certificate  of  acknowledgment  of 
a  mortgage   executed   by   a  married 


woman  cannot  be  assailed  for  duress 
unless  such  duress  was  participated 
in  by  the  mortgagee  or  brought  to  his 
notice  when  parting  with  the  consid- 
eration. Orendorff  v.  Suit  (1910)  167 
Ala.  563.  52  So.  744;  Ladew  v.  Paine 

(1876)  82  III.  221;  Homoeopathic  Mut. 
L.  Ins.  Co.  y.  Marshall  (1880)  32  N. 
J.  Eq.  103;  Singer  Mfg.  Co.  v.  Rook 

(1877)  84  Pa.  442,  24  Am.  Rep.  204. 
But  see  Edgerton  v.  Jones  (1865)  10 
Minn.  427,  Gil.  341,  as  set  out  supra, 
I. 

So  it  has  been  held  that  a  certifi- 
cate of  acknowledgment  of  a  deed  of 
trust  executed  by  a  married  woman 
is  not  affected  by  duress  if  the  grantee 
was  not  a  party  to  and  had  no  knowl- 
edge of  the  duress.  Donahue  v.  Mills 
(1883)  41  Ark.  421;  Harper  v.  McGoo- 
gan (1913)  107  Ark.  10,  154  S.  W. 
187;  Springfield  Engine  &  Thresher 
Co.  V.  Donovan  (1898)  147  Mo.  622,  49 
S.  W.  500.  And  this  is  the  rule,  al- 
though the  duress  was  exercised  by 
the  husband  of  the  grantor.  Marston 
V.  Brittenham  (1875)  76  111.  611. 

And  it  has  been  said  that  a  certifi- 
cate of  acknowledgment  executed  by 
a  married  woman  at  the  instance  of 
her  husband  cannot  be  impeached  for 
duress  unless  it  is  shown  that  the 
grantee  had  knowledge  of  the  duress. 
Cahall   V.   Citizens   Mut.   Bldg.   Asso. 

(1878)  61  Ala.  232;  Johnston  v.  Wal- 
lace (1876)  53  Miss.  381,  24  Am.  Rep. 
699;  Davis  v.  Davis  (1907)  146  N.  C. 
163,  59  S.  E.  659. 

d.  Notes, 

The  general  rule  is  that  duress,  to 
be  available  as  a  defense  to  a  note, 
must  have  been  exercised  by  the  payee 
or  by  someone  acting  in  his  behalf  or 
with  his  knowledge.  Mullin  v.  Leamy 
(1911)  80  N.  J.  L.  484,  79  Atl.  257; 
Travis  v.  Unkart  (1916)  89  N.  J.  L. 
571,  99  Atl.  320,  Ann.  Cas.  1917C, 
1031. 

Nor  is  the  validity  of  a  note  in  the 
hands  of  the  payee  affected  by  the  fact 
that  the  maker,  a  married  woman,  exe- 
cuted it  while  under  the  duress  of  her 
husband,  if  he  took  the  note  in  igno- 
rance of  such  duress.  Fairbanks  v. 
Snow  (1887)  145  Mass.  153,  1  Am.  St. 
Rep.  446,  13  N.  E.  596. 

And  see  also  supra,  II.  b. 
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e.  Assignments, 

The  rule  that  duress  practised  by 
one  not  a  party  to  a  contract  does  not 
affect  the  rights  of  an  innocent  party 
has  been  held  to  apply  to  an  assignment 
of  an  insurance  policy,  the  execution 
of  which  by  the  beneficiary  was  the  re- 
sult of  duress  practised  upon  her  by 
the  husband,  the  insured,  the  assignee 
being  entirely  innocent.  Ely  v.  Hart- 
ford L.  Ins.  Co.  (1908)  128  Ky.  799, 
110  S.  W.  265. 

However,  the  contrary  rule  was 
adopted  in  the  New  York  case  of  Barry 
V.  Equitable  Life  Assur.  Soc.  (1875) 
59  N.  Y.  587,  which  is  set  out  supra,  I. 

/.  Compromises   and   settlements. 

The  rule  that  duress  does  not  ap- 
ply to  a  nonparticipating  party  to  a 
contract  has  been  applied  to  a  settle- 
ment of  a  claim  for  damages  for  il- 
legal sales  of  intoxicating  liquor  to 
plaintiff's  husband.  Boydan  v.  Haber- 
stumpf  (1901)  129  Mich.  137,  88  N. 
W.  386,  holding  that  evidence  of  du- 
ress by  third  persons  was  not  admissi- 
ble to  invalidate  a  receipt  unless  it 
was  also  shown  that  the  defendant 
had  previously  authorized  the  duress 
or  unless  there  was  a  subsequent  rati- 
fication of  the  acts  of  such  third  par- 
ties and  a  taking  advantage  of  them 
by  the  defendant. 

So,  in  Missouri  it  has  been  held  that 
to  avoid  a  settlement  because  entered 
into  under  duress  of  third  persons,  it 
must  appear  that  the  party  benefited 
thereby,  or  someone  with  his  knowl- 
edge and  approval,  in  some  manner  or 
by  some  means  constrained  or  forced 
the  action  of  the  injured  party.  Mc- 
Cormick  v.  St.  Louis  (1901)  166  Mo. 
315,  65  S.  W.  1038. 

g.  Payments, 

Money  paid  under  duress  cannot  be 
recovered  back  where  the  duress  was 
not  imposed  by  the  payee  or  by  his  di- 
rection or  consent.  Brumagim  v.  Till- 
inghast  (1861)  18  Cal.  265, 79  Am.  Dec. 
176;  Garrison  v.  Tillinghast  (1861)  18 
Cal.  404;  Baltimore  v.  Lefferman 
(1846)  4  Gill  (Md.)  425,  45  Am.  Dec. 
145. 


h.  Marriages, 

The  validity  of  a  marriage  in  so  far 
as  the  wife  is  concerned  is  not  affect- 
ed by  the  fact  that  the  husband  was 
under  duress  practised  by  third  per- 
sons, she  being  in  ignorance  of  the 
duress  at  the  time  of  the  marriage. 
Schwartz  v.  Schwartz  (1889)  29  HI. 
App.  516;  Shermap  v.  Sherman  (1892) 
47  N.  Y.  S.  R.  404,  20  N.  Y.  Supp.  414 
(holding  that  the  legal  principles  gov- 
erning the  authority  of  the  court  to 
annul  a  marriage  on  the  ground  of 
duress  of  one  of  the  parties  thereto 
are  the  same  as  those  applied  when 
the  annulment  of  any  other  contract 
is  requested  upon  the  like  ground,  and 
that  to  be  available  as  a  ground  for 
relief  it  must  appear  that  the  duress 
of  the  party  asking  to  be  relieved  was 
occasioned  by  the  other  contacting 
party  or  that  he  knowingly  used  or 
availed  himself  of  it). 

In  Shepherd  v.  Shepherd  (1917)  174 
Ky.  615,  192  S.  W.  658,  the  court  said 
that  under  the  general  rule  of  the 
common  law  as  applied  to  the  duress 
necessary  to  avoid  a  marriage,  it  was 
necessary  that  the  duress  exercised 
be  by  the  other  party  to  the  marriage, 
or  at  least  that  such  party  was  cog- 
nizant of  the  duress,  and  knew  that 
the  complaining  party  was  acting  un- 
der fear  induced  by  the  duress;  but 
that  it  was  held  by  the  court  in  Marks 
v.  Grume  (1895)  16  Ky.  L.  Rep.  707, 29 
S.  W.  486,  that  fear  inspired  by  the 
threats  and  demonstrations  of  the  rel- 
atives of  the  other  party  to  the  mar- 
riage, which  compelled  one  to  consent 
to  a  marriage,  was  sufficient.  In  the 
Marks  Gase,  in  aflirming  a  decree  an- 
nulling a  marriage,  the  court  said  that 
it  did  not  appear  that  defendant  was 
guilty  of  any  force  or  duress,  but  the 
proof  did  conduce  to  show  that  friends 
or  relatives  of  the  defendant  did  by 
threats  and  duress  compeLthe  plaintiff 
to  enter  into  the  contract.  Unless  it 
is  implied  by  the  statement  that  it  did 
not  appear  that  the  defendant  was 
guilty  of  any  force  or  duress,  it  did 
not  affirmatively  appear  that  she  was 
aware  of  the  duress  exerted  by  her 
relatives. 

In  Fowler  v.  Fowler  (1913)  131  La. 
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1088,  60  So.  694,  where  a  marriage  waa 
avoided  for  duress  exerted  through 
threats  by  relatives,  it  does  not  ap- 


pear whether  or  not  the  other  party 
knew  of  or  participated  in  the  duress. 

G.  J.  G. 


AMERICAN  LIFE  &  ACCIDENT  INSURANCE  COMPANY,  Appt, 

V. 

ELIZABETH  NIRDLINGER. 

Mississippi  Supreme  dmrt  (Division  A) ^February  18,  1917* 

(113  Miss.  74,  73  So.  875.) 

Insurance  —  chronic  disease  —  construction. 

1.  Chronic  malaria  is  not  within  the  provision  of  a  health  insurance 
policy  that  all  disability  resulting  from  hernia,  orchitis,  venereal  or  chronic 
disease,  imposes  liability  to  a  limited  amount;  since  the  word  ^'chronic 
in  that  connection  means  disease  of  like  character  with  venereal. 

[See  note  on  this  question  beginning  on  page  875.] 


9> 


—  construction  of  contract. 

2.  Contracts  of  insurance  whose 
terms  are  plain  and  unambiguous  are 
to  be  construed  like  any  other  con- 
tracts between  individuals. 

[See  14  R.  C.  L.  925.] 

—  provision  for  confinement  in  house. 

3.  Under  a  clause  in  a  health  insur- 
ance policy  requiring  insured  to  be 
confined  to  his  bed  or  to  the  house,  or 
within  the  house,  in  order  to  recover, 
recovery  may  be  had  if  he,  acting  un- 
der the  advice  of  a  physician,  gets  out 


of  bed  or  goes  out  of  doors,  in  order 
to  try  to  improve  his  health,  since  such 
clause  is  to  be  liberally  construed. 
[See  14  R.  C.  L.  1318.] 

—  health  —  confinement  to  house. 

4.  No  recovery  under  a  health  in- 
surance policy  requiring  continuous 
confinement  within  the  house  can  be 
had  if  insured  during  his  illness  vis- 
ited health  resorts  and  when  at  home 
went  to  his  store  practically  every  day, 
although  when  there  he  was  compelled 
to  lie  on  a  couch. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Lauder- 
dale County  (Venable,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  health  insurance  policy.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  C.  Sams,  for  appellant :  Casualty  Co.  28  Misc.  240,  58  N.  Y. 

Clause  E  of  the  contract  of  insur-     Supp.  1090;  Schneps  v.  Fidelity  &  C. 


ance  does  not  provide  that  the  insured 
shall  be  necessarily  and  continuously 
confined  to  his  house,  but  "within  the 
house." 

Scales  V.  Masonic  Protective  Asso. 
70  N.  H.  490,  48  Atl.  1084. 

There  can  be  no  recovery  under  the 
policy  in  question. 

Cooper  V.  Phoenix  Acci.  &  Sick  Ben. 
Asso.  141  Mich.  478,  104  N.  W.  734; 
Hoffman  v.  Michigan  Home  &  Hospital 
Asso.  128  Mich.  323,  54  L.R.A.  746,  87 
N.  W.  265;  Bishop  v.  United  States 
Casualty  Co.  99  App.  Div.  530,  91 
N.  Y.  Supp.  176;  Listen  v.  New  York 


Co.  101  N.  Y.  Supp.  106;  Dunning  v. 
Massachusetts  Mut.  Acci.  Asso.  99  Me. 
390,  59  Atl.  535. 

Messrs.  Fewell  &  Cameron,  for  ap« 
pellee : 

Plaintiff  was  entitled  to  full  bene- 
fits  under  the  policy. 

•National  Life  &  Acci.  Ins.  Co.  v. 
King.  102  Miss.  470,  58  So.  807;  Jen^ 
nings  V.  Brotherhood  Acci.  Co.  44 
Colo.  68,  18  L.R.A.(N.S.)  109,  130  Am. 
St.  Rep.  109,  96  Pac.  982;  Breil  v.  Claus 
Groth  Plattsdutschen  Vereen,  84  Neb. 
155,  23  L.R.A.(N.S.)  359,  120  N.  W. 
905,  18  Ann.  Cas.  1110. 
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SykeSy  J.,  delivered  the  opinion  of 
the  court: 

The  appellee  filed  suit  in  the  cir- 
cuit court  of  Lauderdale  county 
against  the  appellant  accident  insur- 
ance company,  based  upon  a  health 
and  accident  insurance  pcflicy  is- 
sued by  the  appellant,  insuring  her 
deceased  husband,  Charles  J.  Nird- 
linger,  and  agreeing  in  said  policy 
to  pay  him  certain  amounts  a 
month  while  sick  or  disabled.  While 
this  policy  was  in  force  the  insured 
became  ill  and  died  before  the  in- 
stitution of  this  suit.  The  declara- 
tion alleges  that  the  deceased  be- 
came ill  on  the  14th  day  of  May, 
1914,  and  was  totally  disabled  from 
attending  to  any  business  up  to  and 
including  the  date  of  his  death, 
which  occurred  on  August  5,  1914. 
The  appellee  sued  for  $100  a  month 
for  a  period  of  three  months  under 
clause  E  of  the  said  insurance  pol- 
icy, which  clause  reads  as  follows: 
"At  the  rate  of  one  hundred  and 
^%oo  dollars  per  month  for  the 
number  of  consecutive  days,  after 
the-  first  week,  that  the  insured  is 
necessarily  and  continuously  con- 
fined within  the  house,  and  therein 
regularly  visited  at  least  once  a 
week  by  a  regularly  qualified  physi- 
cian by  reason  of  illness  that  is 
contracted  and  begins  after  this 
policy  shall  have  been  maintained  in 
continuous  force  for  sixty  days; or, 
if  during  convalescence  immediate- 
ly following  said  confinement,  or  if 
by  reason  of  any  nonconfining  ill- 
ness, the  insured  shall  be  wholly  and 
continuously  disabled  from  per- 
forming any  act  or  duty  pertaining 
to  any  business  or  occupation, 
though  not  confined  within  the 
house,  and  shall  require  the  regular 
attendance  of  a  physician,  the  com- 
pany will  pay  an  indemnity  at  one 
half  the  above  rate  for  a  period  not 
exceeding  two  (2)  consecutive 
months:  Provided,  that  the  com- 
bined period  for  which  indemnity 
shall  be  paid  under  this  paragraph 
for  any  one  illness  shall  not  exceed 
six  (6)  consecutive  months:  Pro- 
vided, further,  should  disability  be 
caused  or  contributed  to  by  rheuma- 


tism, tuberculosis,  paralysis,  sciat- 
ica, neuritis,  Bright's  disease,  lum- 
bagp,  cancer,  hemorrhoid,  dementia, 
or  insanity,  the  company's  liability 
shall  be  limited  under  this  para- 
graph to  a  period  not  exceeding  one 
month  during  any  one  policy  year." 

On  the  trial  of  this  cause  the  low- 
er court  gave  the  following  instruc- 
tion for  the  plaintiff:  "The  court 
charges  the  jury  for  the  plaintiff 
that  if  you  believe  from  a  prepon- 
derance of  the  testimony  that 
Charles  J.  Nirdlinger  was  wholly 
and  continuously  prevented  from  at- 
tending to  his  usual  and  regular 
duties  about  his  regular  business  by 
reason  of  his  illness,  then  your  ver- 
dict must  be  for  the  plaintiff,  and  in 
such  sum  as  will  cover  such  disabil- 
ity at  $100  per  month  for  the  time 
so  disabled,  in  all  not  to  exceed  the 
sum  sued  for." 

The  giving  of  this  instruction  is 
one  of  the  assignments  of  error. 
This  instruction  is  predicated  upon 
the  theory  that  if  the  insured  was 
wholly  and  continuously  prevented 
from  attending  to  his  regular  busi- 
ness by  reason  of  his  illness,  then  a 
recovery  for  the  full  amount  could 
be  had.  There  are  two  kinds  of  ac- 
cident or  health  insurance  policies. 
One  kind,  commonly  called  an  occu- 
pation policy,  provides  for  the  pay- 
ment of  certain  premiums  during 
the  time  that  the  insured  is  totally 
or  partially  disabled  from  perform- 
ing any  or  all  of  his  duties  pertain- 
ing to  his  occupation  or  business. 
The  other  kind  of  policy  is  a  gener- 
al accident  and  health  policy  which 
does  not  make  the  payment  of  these 
premiums  depend  solely  upon  the 
total  or  partial  disability  of  insured 
from  pursuing  his  occupation  or 
calling,  but  rather  makes  the  pay- 
ment of  premiums  dependent  upon 
the  insured's  being  confined  either 
in  bed,  to  his  house  or  home,  or 
within  the  house.  The  policy  in 
question  is  of  the  latter  character. 
It  makes  the  payment  at  the  rate  of 
$100  a  month  dependent  upon  the 
insured's  being  "necessarily  and 
continuously  confined  within  the 
house,  and  therein  regularly  visited 
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at  least  once  a  week  by  a  qualified 
physician  by  reason  of  illness  that 
is  contracted  and  begins  after  this 
policy  shall  have  been  maintained/' 
etc. 

This  clause  also  provides  that  ''if, 
by  reason  of  any  nonconfining  ill- 
ness, the  insured  shall  be  wholly 
and  continuously  disabled  from  per- 
forming any  act  or  duty  pertaining 
to  any  business  or  occupation, 
though  not  confined  within  the 
house,  and  shall  require  the  regular 
attendance  of  a  physician,  the  com- 
pany will  pay  an  indemnity  at  one 
half  the  above  rate  for  a  period  not 
exceeding  two  (2)  consecutive 
months." 

The  testimony  in  the  case  shows 
that  the  deceased  was  ill  for  the 
three  months,  but  that  during  this 
time  he  went  from  his  home  to  his 
store  in  Meridian  almost  if  not 
every  day;  that  he  had  a  cot  in  the 
back  of  the  store  and  would  lie  down 
a  great  part  of  the  time;  that  he 
sometimes  waited  on  customers  and 
helped  his  wife  with  the  manage- 
ment of  the  store.  He  also  made  a 
trip  to  Stafford  Springs  and  another 
to  Cooper's  Wells  during  his  illness. 
The  testimony  does  not  show  wheth- 
er he  was  confined  to  his  room  or 
bed  at  either  of  these  health  resorts. 
Neither  does  the  testimony  show 
whether  or  not  during  any  of  the 
time  he  was  in  Meridian  he  was 
confined  to  his  house  and  unable  to 
go  to  the  store.  It  is  the  conten- 
tion of  the  appellee  in  this  case  that 
she  can  recover  under  the  authority 
of  National  Life  &  Acci.  Ins.  Co.  v. 
King,  102  Miss.  470,  59  So.  807.  In 
the  King  Case  there  were  two  poli- 
cies upon  which  suit  was  brought, — 
one  a  special  occupation  policy,  the 
other  a  policy  of  insurance  cover- 
ing life  insurance  combined  with  a 
weekly  indemnity  for  sickness  and 
accident, — ^the  latter  policy  being 
quite  similar  to  the  one  in  this  case. 
In  passing  upon  the  special  occupa- 
tion policy.  Justice  Cook  had  the 
following  to  say :  "The  purpose  of 
this  policy  was  to  indemnify  appel- 
lee against  loss  of  time  in  the  occu- 
pation   which    he    was    following. 
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and,  while  paragraph  (e),  taken 
alone,  seems  to  make  his  confine- 
ment to  his  room  continuously  a 
condition  precedent  to  his  right  of 
recovery,  yet,  read  in  connection 
with  paragraph  (k) ,  it  seems  clear 
to  us  that  the  real  test  of  his  right 
of  recoveiy  depends  upon  whether 
he  was  disabled,  during  the  time 
limit,  to  perform  the  duties  required 
of  him  by  his  employment.  It 
therefore  follows  that  the  trial  court 
was  right  in  directing  the  jury  to 
find  for  $40  under  this  policy." 

In  the  King  Case  the  appellee  was 
confined  to  his  bed  for  a  week,  and 
then  called  in  a  doctor.  The  doctor 
advised  him  to  get  up  as  much  as 
possible  and  take  exercise.  Acting 
on  this  advice  of  his  physician,  the 
plaintiff  did  at  intervals  get  out  of 
bed  and  attempt  to  take  exercise, 
which  caused  pain  and  inconven- 
ience. The  evidence  also  showed 
that  the  plaintiff  in  that  case  some- 
times went  out  of  the  room  into  the 
yard.  In  the  King  Case  it  will  be 
noted,  however,  that  the  reason  why 
King  left  his  bed  was  because  of  his 
doctor*s  instructions.  In  the  other 
policy  in  that  case,  paragraph  3 
provided  that  weekly  benefits  for 
sickness  will  only  be  paid  when  the 
assured  has  been  confined  strictly 
to  his  or  her  bed  for  seven  consecu- 
tive days.  Justice  Cook,  as  to  this 
paragraph,  says:  "The  evidence 
shows  that  he  was  confined  to  his 
bed  for  seven  consecutive  days,  and 
we  find  no  provision  in  this  policy 
which  excludes  the  first  week  of 
sickness  from  the  benefits  of  the  in- 
demnity." 

Clause  E  in  the  policy  in  suit  pro- 
vides that  the  total  premiums  of 
$100  a  month  are  only  due  when  the 
insured  has  been  "necessarily  and 
continuously  confined  within  the 
house,"  etc.  It  in  no  way  makes  the 
recovery  of  this  amount  dependent 
in  any  manner  upon  the  disability 
of  the  insured  to  follow  his  usual 
avocation.  In  this  case  the  insured 
was  not  necessarily  and  continuous- 
ly confined  within  the  house.  He 
was  not  going  to  his  place  of  busi- 
ness under  the  advice  of  any  physi- 
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conHtmctlon 
of  contract. 


cian.  This  being  true,  a  right  of 
recovery  in  this  case  would  come 
under  the  nonconfining  illness 
clause  above  quoted,  at  least  for  the 
time  that  the  plaintiff  went  to  the 
store.  The  nonconfining  clause 
somewhat  resembles  the  occupation 
policy,  in  that  it  allows  this  recov- 
ery, provided  the  insured  is  wholly 
and  continuously  disabled  from 
performing  any  act  or  duty  pertain- 
ing to  any  business  or  occupation. 

These  contracts  of 
insurance,  where 
the  terms  are  plain 
and  unambiguous,  are  to  be  con- 
strued like  any  other  contracts  be- 
tween parties.  It  is  only  where  the 
terms  are  ambiguous  or  doubtful 
that  the  doubt  is  to  be  resolved  in 
favor  of  the  insured  and  against 
the  insurer. 

There  are  a  great  many  cases 
construing  the  meaning  of  policies 
requiring  that  the  insured  must  be 
confined  to  his  bed,  or  to  the  house, 
or  within  the  house.  In  a  number 
of  these  cases,  as  in  the  King  Case, 
the  insured  had  gone  out  of  the 
house  on  the  porch  under  the  ad- 
vice of  his  physician.  A  majority 
of  these  cases  hold  that  this 
would    not    prevent    a     recovery. 

This  clause  is  to  be 
-provuioB  for      liberally    construed 

conflnement  .  /*•      j    j       .1 

In  honse.  to  give  eiiect  to  the 

intent  and  purpose 
of  the  contracting  parties,  and 
means  that  when  the  insured  is  ill 
enough  to  be  confined  to  his  house 
and  is  so  confined,  except  when  he 
gets  up  under  the  advice  of  a  physi- 
cian in  order  to  try  to  improve  his 
health,  then  a  recovery  may  be  al- 
lowed. A  few  courts  strictly  con- 
strue similar  clauses  in  insurance 
policies,  but  the  decided  weight  of 
authority  is  to  give  such  clauses  a 
liberal  construction.  Similar  clauses 
have  been  passed  upon  and  dis- 
cussed in  the  following  cases :  Scales 
V.  Masonic  Protective  Asso.  70  N. 
H.  490,  48  Atl.  1084;  Cooper  v. 
Phoenix  Acci.  &  Sick  Ben.  Asso.  141 
Mich.  478,  104  N.  W.  734 ;  Hoffman 
V.  Michigan  Home  &  Hospital  Asso. 
128  Mich.  323,  54  L.R.A.  746,  87  N. 


W.  265;  Bishop  v.  United  States 
Casualty  Co.  99  App.  Div.  630,  91 
N.  Y.  Supp.  176;  Listen  v.  New 
York  Casualty  Co.  28  Misc.  240,  68 
N.  Y.  Supp.  1090 ;  Schneps  v.  Fidel- 
ity &  C.  Co.  101  N.  Y.  Supp.  106; 
Dunning  v.  Massachusetts  Mut. 
Acci.  Asso.  99  Me.  390,  59  Atl.  536; 
Shirts  V.  Phoenix  Acci.  &  Sick  Ben. 
Asso.  135  Mich.  439,  97  N.  W.  966. 

It   therefore   fol- 
lows that  it  was  re-  — >»•» Mb— 

.,  ,  *  t         conflnement 

versible    error    for  i*  itonae. 

the  court  below  to 
give  the  above  instruction  to  plain- 
tiff. 

The  testimony  of  a  physician, 
who  was  called  in  to  see  the  insured 
about  two  months  after  this  policy 
was  issued,  is  that  at  that  time  the 
insured  was  suffering  with  estivo 
autumnal  fever,  which  is  chronic 
malarial  fever.  This  physician  was 
unable,  to  testify  whether  the  in- 
sured was  so  suffering  at  the  time 
this  policy  was  taken  out.  Clause 
H  in  this  policy,  among  other 
things,  provides  as  follows:  "All 
disability  or  illness  resulting  wholly 
or  in  part  from  strains,  or  from 
hernia,  orchitis,  venereal  or  chronic 
disease,  .  .  .  the  limit  of  the 
company's  liability  shall  be  one 
fourth  of  the  amount  which  would 
otherwise  be  payable  under  this 
policy,  and  the  limit  of  the  com- 
pany's liability  under  this  para- 
graph shall  not  exceed  two  month's 
disability,  anjrthing  herein  to  the 
contrary  notwithstanding." 

A  physician  who  testified  for  the 
defendant  gave  it  as  his  opinion 
that  the  insured  must  have  been 
suffering  with  this  chronic  malaria 
at  the  time  the  policy  was  issued. 
The  appellant  was  refused  the  fol- 
lowing instruction : 

"The  court  instructs  the  jury  for 
the  defendant  that  if  they  believe 
from  the  evidence  in  this  case  that 
C.  J.  Nirdlinger  suffered  from  estivo 
autumnal  fever,  and  that  it  was 
chronic,  and  that  he  at  the  time  of 
his  application  to  defendant  herein 
for  insurance  and  at  the  time  said 
insurance  was  issued  to  him  had 
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this  above-named  fever,  then  the 
jury  cannot  find  for  the  plaintiff  in 
a  sum  greater  than  $50. 

"The  court  further  instructs  the 
jury  for  the  defendant  that  if  from 
the  testimony  they  should  find  for 
the  plaintiff  in  computing  the  dam- 
ages, they  are  restricted  to  the  time 
from  May  14,  1914,  to  August  6, 
1914/' 

The  appellant  contends  that  un- 
der the  testimony  of  these  two  phy- 
sicians it  was  a  question  of  fact  to 
be  decided  by  the  jury  whether  or 
not  the  insured  was  suffering  from 
this  chronic  malaria  at  the  time  this 
policy  was  issued.  That  if  he  was, 
then  his  recovery  would  be  limited 
to  one  fourth  of  the  amount  other- 
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wise  payable  under  this  policy  for 
two  months  under  clause  H.  The 
meaning  of  this  clause  is  ambigu- 
ous. Therefore,  construing  the 
same  against  the  insurer  and  in 
favor  of  the  insured,  the  words, 
"venereal  or  chronic  disease,"  with- 
out the  word  "disease"  following 
the  word  "venereal,"  and  with  no 
comma  or  other  punctuation  mark 

between    them,    we  ^^.^ronic 
think    its    meaning  auea.e- 
here  is  chronic  dis-  ««»»*'»<^"o-- 
ease  of  like  character  with  venereal 
diseases.    It  therefore  follows  that 
the  court  was  correct  in  refusing 
this  instruction  asked  by  the  appel- 
lant. 

Reversed  and  remanded. 


ANNOTATION. 


Health  inMirance;  provisions  excluding  or  limt 

diseases. 


liability  in  case  of  chronic 


It  will  be  observed  that  in  the  re- 
ported case  (American  Life  &  Acci. 
Ins.  Ck).  V.  Nirdlinger,  ante,  871)  a 
provision  of  the  health  policy  involved, 
limiting  liability  in  case  of  'illness 
resulting  wholly  or  in  part  from 
strains,  or  from  heriiia,  orchitis,  ve- 
nereal or  chronic  diseases,"  was 
held  to  be  ambiguous  and  therefore 
construed  to  mean  chronic  diseases  of 
like  character  with  a  venereal  disease, 
so  that  it  did  not  limit  liability  in  case 
of  chronic  malaria. 

There  is  as  yet  little  authority  upon 
the  question  under  consideration,  and 
a  collection  of  the  casQs  is  therefore 
of  unusual  value. 

In  Kingkade  v.  Continental  Casual- 
ty Co.  (1912)  35  Okla.  99,  128  Pac. 
683,  a  health  policy  provided  for  the 
payment  of  a  certain  indemnity,  "sub- 
ject to  the  conditions  hereinafter  spec- 
ified," and  a  rider  provided  for  the 
indemnity  in  the  event  the  insured  was 
ill  from  "nephritis  .  .  .  acute  men- 
ingitis" etc.,  and  further  provided  that 
it  did  not  cover  disability  resulting 
from  "any  chronic  disease  or  any  dis- 
ease in  other  than  acute  and  fully  de- 
veloped form."  The  court  in  this 
case  refused  to  sustain  the  insured's 
contention    that    because    the    word 


"acute"  was  used  with  meningitis,  and 
not  used  with  nephritis  it  was  the  in- 
tention to  insure  against  chronic  as 
well  as  acute  nephritis,  and  said: 
"Looking,  therefore,  to  the  language 
of  the  contract  before  us,  we  find  that 
the  payment  promised  by  the  company 
to  the  insured  in  the  event  he  was  ill 
from  any  of  the  diseases  named  was 
in  the  first  paragraph  made  'subject 
to  the  conditions  hereinafter  speci- 
fied.' One  of  the  specified  conditions 
was  that  it  did  not  cover  any  disa- 
bility occasioned  by  or  resulting  from 
any  chronic  disease  or  any  disease  in 
other  than  acute  or  fully  developed 
form.  Now,  if  the  whole  of  the  con- 
tract is  to  be  taken  together  and  effect 
given  to  every  part  thereof,  as  re- 
quired by  the  common  law,  as  well  as 
by  our  statute,  it  seems  clear  that 
one  suffering  from  any  one  of  the  dis- 
eases mentioned  that  was  chronic  was 
not  within  the  intention  of  the  parties 
to  this  contract.  In  order  to  allow^ 
plaintiff  to  recover,  it  would  be  neces- 
sary to  run  the  judicial  pen  through 
this  plain,  unambiguous,  controlling, 
and  limiting  provision  agreed  upon  by 
the  parties,  and  make  an  entirely  dif- 
ferent contract  for  them  than  the  one 
into  which  they  entered.     If  chronic 
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nephritis  could  be  recovered  for,  then 
every  other  of  the  diseases  mentioned, 
although  chronic,  with  the  exception 
of  acute  meningitis,  might  likewise,  if 
such  a  form  could  be  developed,  be  re- 
covered for.  In  a  lengthy  pact  of  this 
character  every  condition  cannot  be 
inserted  in  the  first  line,  nor  perhaps 
in  the  first  paragraph;  but  it  would 
require  something  more  than  putting 
a  controlling  provision  of  the  charac- 
ter here  involved  in  a  later  paragraph 
to  authorize  us  to  eliminate  it  and 
hold  that  a  health  insurance  company 
was  engaged  in  the  business  of  in- 
demnifying people  afflicted  with  chron- 
ic diseases  against  being  sick.'' 

In  Strickland  v.  Peerless  Casualty 
Co.  (1914)  112  Me.  100,  90  A^l.  974, 
where  the  application  contained  an  in- 
terrogatory as  to  whether  the  appli- 
cant had  any  chronic  disease,  and  the 
policy  provided  that  it  should  be  void 
if  any  answers  in  the  application  were 
false,  it  was  held  that  "chronic  diseas- 
es" as  used,  in  a  further  provision  of 
the  policy  limiting  liability  in  the  event 
of  disability  or  illness  i;esulting  wjiol- 
ly  or  in  part  from  "chronic  diseases" 
referred  to  diseases  which  arose  after 
the  application  was  made.    The  court 


said:  "The  presiding  judge  at  the 
close  of  the  charge  gave  this  instruc- 
tion requested  by  the  plaintiff:  The 
disease  would  not  be  a  "chronic  dis- 
ease," as  the  words  are  used  in  article 
6  of  the  policy  unless  the  jury  are 
satisfied  by  a  preponderance  of  the 
evidence  that  he  suffered  with  it  when 
he  made  the  application,  it  would  not 
be  "chronic"  within  the  meaning  ot 
article  6  of  the  policy.'  This  in  effect 
confines  a  chronic  disease  that  would 
limit  the  measure  of  damages  to  one 
existing  when  the  application  was 
made.  This  is  clearly  wrong.  A 
chronic  disease  existing  at  that  time 
would  not  merely  reduce  the  amount 
of  liability,  but  would  preclude  any 
liability  whatever,  and  therefore  any 
recovery.  The  chronic  disease  con- 
templated in  article  6  is  one  arising 
after  the  application  was  made,  and 
it  was  for  the  jury  to  say  whether  the 
broken  compensation  for  which  the 
plaintiff  was  seeking  to  recover  was  or 
was  not  an  acute  condition  resulting 
from  a  chronic  disease,  and  they 
should  not  have  been  obliged  to  find 
that  such  chronic  disease  existed  at 
the  time  the  application  was  made.*' 

J.  T.  W. 


E.  K.  COLWELL,  Appt., 

V. 

GEORGE  L.  COLWELL,  Respt. 

Oregon  Supreme  Court  (Dept.  Xo,  IJ  — ^ipril  15,  1919, 

(—  Or.  — ,  179  Pac.  916.) 

Limitation  of  actions  —  on  bank  check. 

1.  The  limitation  period  upon  a  check  delivered  and  accepted  in  the 
place  where  the  drawee  bank  is  located  begins  to  run  at  the  close  of  the 
next  business  day  after  such  delivery. 

[See  note  on  this  question  beginning  on  page  881.] 


Check  —  purpose  of. 

2.  A  check  is  an  instrument  de- 
signed for  use  presently,  r.nd  not  for 
a  permanent  investment. 

•     [See  5  R.  C.  L.  478,  479.] 

r—  necessity  of  presentment. 

3.  To  enable  the  payee  of  a  check  to 
enforce  his  remedy  upon  it  against 
the  drawer,  he  must  present  it  for 
payment  to  the  bank  upon  which  it  was 
drawn  within   a  reasonable  time. 

[See  5  R.  C.  L.  502.] 


Trial  —  question  for  court  —  reason- 
able time. 

4.  Where  all  the  facts  are  ascer- 
tained either  by  the  pleadings  or  by 
special  verdict,  the  court  must  decide 
what  is  a  reasonable  time  for  the  pres- 
entation of  a  bank  check  for  payment 

[See  3  R.  0.  L.  1194;   5  R.  C.  L 
508.] 

Check  —  time  for  presentation. 

5.  The  reasonable  time  for  presenta- 
tion of  a  check  delivered  and  accepted 
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in  the  place  where  the  drawee  bank  is 
situated  expires  at  the  close  of  the 
next  business  day. 
[See  5  R.  C.  L.  509.] 

LimitaticMi  of  actions  —  effect  of  stat- 
utes providing  special  liability. 

6.  The  barring  of  a  right  of  action 
upon  a  check  by  lapse  of  the  limita- 
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tion  period  is  not  prevented  by  a  stat- 
utory provision  that  a  check  must  be 
presented  within  a  reasonable  time 
after  its  issue  or  the  drawer  will  be 
discharged  from  liability  thereon  to 
the  extent  of  the  loss  caused  by  the  de- 
lay. 

[See  17  R.  C.  L.  727.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Multnomah 
County  (Kavanaugh,  J.),  sustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  the  amount  alleged  to  be  due  on  a  bank  check. 
Affimied. 


Statement  by  Burnett,  J. : 
The  principal  allegations  of  the 
complaint  are  here  set  down: 

"That  on  or  about  the  14th  day 
of  March,  A.  D.  1907,  the  defendant 
made  his  check  in  writing,  dated  on 
the  said  14th  day  of  March,  1907, 
payable  to  the  order  of  the  plaintiff 
herein,  and  delivered  the  same  to 
this  plaintiff,  which  said  check  is  in 
words  and  figures  following,  to  wit : 

"No.  680. 

Portland,  Or.,  March  14,  1907. 
"Merchants*    National    Bank    of 
Portland,  Oregon:     Pay  to  E.  K. 
Colwell  or  order  $1,500.00  fifteen 
hundred  dollars. 

"[Signed]  Geo.  L.  Colwell. 

"That  said  check  was  presented 
for  payment  on  the  20th  day  of  Feb- 
ruary, 1917,  to  the  said  Merchants' 
National  Bank  of  Portland,  Oregon, 
now  doing  business  under  the  name 
of  the  Northw^estem  National  Bank 
of  Portland,  Oregon,  and  payment 
of  the  same  was  refused,  and  the 
same  was  not  paid,  and  the  said  de- 
fendant refused  to  honor  or  pay  the 
same." 

In  addition  thereto  it  is  said  that 
due  notice  of  the  dishonor  of  the 
check  was  given  to  the  defendant, 
that  it  has  not  been  paid,  and  that 
the  face  thereof  is  due  to  the  plain- 
tiff. The  court  sustained  the  fol- 
lowing demurrer  to  the  complaint: 
That  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action 
against  the  defendant,  and  that  the 
action  has  not  been  commenced 
within  the  time  limited  by  the  laws 
of  the  state  of  Oregon.    From  the 


ensuing  judgment  the  plaintiff  ap- 
peals. 

Messrs.  Frank  T.  Collier  and  James 
h.  Hope  for  appellant. 

Mr.  Jay  Bowerman,  for  respondent : 

Where  a  right  of  action  depends  up- 
on demand  being  made,  and  there  are 
no  special  circumstances  which  excuse 
the  party  from  making  a  demand,  and 
the  same  is  not  made  within  the  time 
prescribed  by  the  Statute  of  Limita- 
tions, then  the  right  of  action  is 
barred 

Ball  V.  Keokuk  &  N.  W.  R.  Co.  62 
Iowa,  763,  16  N.  W.  592 ;  Winchester  & 
L.  Turnp.  Co.  v.  Wickliffe,  100  Ky.  531, 
66  Am.  St.  Rep.  356,  38  S.  W.  866; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Bur- 
lingame  Twp.  36  Kan.  628,  59  Am.  Rep, 
678,  14  Pac.  271 ;  Palmer  v.  Palmer,  36 
Mich.  487,  24  Am.  Rep.  606;  Landis 
V.  Saxton,  106  Mo.  486,  24  Am.  St.  Rep. 
403,  16  S.  W.  912;  Wey  v.  Schofield, 
53  Kan.  248,  36  Pac.  333 ;  25  Cyc.  1207. 

Where  a  demand  is  prerequisite  to 
the  running  of  the  Statute  of  Limita- 
tions, it  is  presumed  to  have  been  made 
after  the  lapse  of  a  reasonable  time. 

Hamilton  v.  Hamilton,  18  Pa.  20,  55 
Am.  Dec.  686. 

The  Statute  of  Limitations  begins  to 
run  in  favor  of  the  drawer  of  an  or- 
dinary bank  check  at  the  latest  upon 
the  expiration  of  a  reasonable  time  for 
presenting  the  check  for  payment, 
whether  the  drawer  is  injured  by  the 
delay  in  presentment  or  not. 

Scroggin  v.  McClelland,  37  Neb.  644, 
22  L.R.A.  110,  40  Am.  St.  Rep.  520, 
56  N.  W.  208;  Morse,  Banks  &  Bkg. 
3d  ed.  402A. 

A  reasonable  time  for  presenting  the 
check  in  question  would  have  expired 
at  the  close  of  business  on  the  first 
banking  day  following  the  date  of  the 
check. 

2  Dan.  Neg.  Inst.  6th  ed.  §  1690. 
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A  check  is  not  designed  for  circula- 
tion, but  for  immediate  presentment. 

First  Nat.  Bank  v.  Miller,  37  Neb. 
500,  40  Am.  St.  Rep.  499,  55  N.  W. 
1064. 

Where  a  check  has  not  been  pre- 
sented within  a  reasonable  time,  the 
burden  is  on  plaintiff  to  prove  that  no 
injury  has  been  suffered  by  the  drawer. 

2  Dan.  Neg.  Inst.  6th  ed.  §  1588; 
Nelson  v.  Kastle,  105  Mo.  App.  187, 
79  S.  W.  730. 

Burnett,  J,,  delivered  the  opinion 
of  the  court: 

It  will  be  observed  that  the  check 
was  presented  for  payment  nine 
years,  eleven  months,  and  six  days, 
after  its  delivery  to  the  payee.  It 
was  made  in  Portland,  Oregon,  and 
directed  to  a  bank  in  the  same  city. 
Under  these  circumstances  this 
court  has  laid  down  the  rule  in  Mat- 
lock V.  Scheuerman,  17  L.R.A.(N.S.) 
747,  and  note  (51  Or.  49,  93 
Pac.  823),  thus:  "What  is  a 
reasonable  time  has  been  fixed  by 
judicial  decisions.  As  between 
the  drawer  and  payee  the  rule 
is  that,  when  the  payee  to  v^hora  the 
check  is  delivered  receives  it  in  the 
same  place  where  the  bank  on  v^hich 
it  is  drawn  is  located,  he  may  pre- 
serve recourse  against  the  drav^er 
by  presenting  it  for  payment  at  any 
time  before  the  close  of  banking 
hours  on  the  next  day" — citing  2 
Dan.  Neg.  Inst.  5th  ed.  §  1090. 

A  check  is  an  instrument  designed 

for  use  presently, 
and  not  for  a  per- 
manent investment., 
If  A  owes  B  a  sum  of  money,  the 
latter  must  commence ,  his  action 
within  six  years ;  but,  if  A  gives  his 
check  to  B,  this  does  not  alter  the. 
circumstances  in  that  respect  be- 
yond the  requirement  that  the  hold- 
er of  the  check  must  present  it  with- 
in a  reasonable  time.  The  statute 
declares  that,  except  upon  a  judg- 
ment or  a  sealed  instrument,  an  ac- 
tion must  be  commenced  within  six 
years  upon  "a  contract  or  liability 
express  or  implied."    L.  O.  L.  §  6. 

This  provision  is  for  the  benefit 
of  the  drawer  as  well  as  of  any 
other  party  to  a  check.  The  instru- 
ment is  one  upon  which  a  possible 


Check- 
purpose  of* 


action  may  be  fotmded.  If  the 
holder  would  avail  himself  of  the 
benefit  of  the  contract  embodied  in 
it,  or  if  he  would  enforce  his  remedy 
upon  it,  he  is  bound  to  act  within 
the  period  limited  by  law.  An  act 
necessary  in  this  behalf  is  a  present- 
ment of  the  check 
to  the  bank  upon  -^:^:il^l^' 
which  it  was  drawn. 
The  law  says  this  must  be  done  in 
.a  reasonable  time.  Condensed  from 
a  note  to  Aymar  v.  Beers,  7  Cow. 
705,  17  Am.  Dec.  538,  which  treats 
of  the  subject  of  reasonable  time  in 
relation  to  bills  and  notes,  we  find 
the  following  in  3  R.  C.  L.  1194: 
"When  an  act  is  required  or  per- 
mitted to  be  done  within  a  reason- 
able time,  it  Ijas  been  the  cause  of 
much  perplexity  to  the  courts  to  de- 
termine whether  the  question, 
'What  is  a  reasonable  time?'  is  one 
of  law  or  one  of  fact.  Undoubtedly 
it  is  highly  desirable  that  the  court 
should  decide  the  question  as  one  of 
law,  where  it  can  be  done  without 
trenching  upon  the  province  of  the 
jury  in  determining  mere  matters 
of  fact,  in  order  to  secure  uniformi- 
ty and  certainty  in  the  adjudication 
of  causes.  The  great  difficulty  is 
that  this  question  is  generally  found 
ko  complicated  with  the  peculiar 
facts  of  each  case  that  it  is  often  im- 
possible to  separate  it,  and  so,  from 
necessity,  the  whole  matter  is  left 
to  the  jury.  Where,  however,  from 
the  simple,  clear,  and  undisputed 
state  of  the  facts,  or  from  the  simi- 
larity of  the  case  to  others  which 
have  been  decided,  the  court  can  de- 
termine the  question  as  it  does  other 
legal  questions,  by  the  application  of 
settled  principles  and  general  and 
uniform  rules,  it  ought  to  do  so. 
But,  whenever  the  special  facts  and 
circumstances  are  such  that  the 
court  cannot,  by  the  aid  of  any  legal 
rule  or  principle,  decide  upon  the 
legal  quality  of  the  facts,  it  is  nec- 
essary that  the  jury  should  draw  the 
inference  in  fact,  with  reference  to 
the  ordinary  course  and  practice  of 
dealing,  and  the  general  principles 
of  morality  and  utility.  Where  the 
law  itself  prescribes  what  shall  be 
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considered  to  be  reasonable  time  in 
respect  to  a  given  subject,  the  ques- 
tion is  one  of  law,  and  the  duty  of 
the  jury  is  confined  to  finding  the 
simple  facts.  Where,  on  the  other 
hand,  the  law  does  nol^  by  the  opera- 
tion of  any  principle  or  established 
rule,  decide  upon  the  legal  quality  of 
the  simple  facts,  or  res  gestae,  it  is 
for  the  jury  to  draw  the  general 
inference  of  reasonable  or  unrea- 
sonable in  point  of  fact.  In  such 
cases  the  legal  conclusion  follows  the 
inference  of  facts;  in  other  words, 
the  question  as  to  reasonable  time, 
etc.,  is  one  of  fact,  and  the  time  is 
reasonable  or  unreasonable  in  point 
of  law,  according  to  the.  finding  of 
the  jury  in  point  of  fact.  Although 
in  the  class  of  cases  under  consider- 
ation the  question  is  sometimes  sub- 
mitted to  the  jury  as  one  of  fact, 
the  courts  manifest  a  strong  inclina- 
tion, generally,  to  treat  it  as  one  of 
law  for  the  sake  of  that  uniformity 
of  decision  which  is  deemed  so  nec- 
essary in  all  questions  of  commercial 
law.  But  there  is  no  lack  of  author- 
ity to  the  effect  that  ordinarily  the 
question  is  one  for  the  jury's  de- 
termination. The  frequently  ap- 
proved rule  is  that,  where  the  facts 
are  in  dispute,  it  is  a  question  for 
the  jury  to  determine  whether  the 
note  was  presented  in  a  reasonable 
time  to  the  maker  for  payment,  so 
as  to  bind  the  indorser,  but  that, 
where  they  are  ascertained,  it  is  a 
question  for  the  court,  and  cannot 
properly  be  submitted  to  the  jury 
as  a  question  of  fact." 

There  are  nxany  cases  which  hold 
that,  under  all  circumstances,  what 
is  a  reasonable  time  is  a  question  of 
law  for  the  courts.  In  respect  to 
commercial  paper,  the  authorities 
are  practically  unanimous  on  the 
proposition  that,  where  all  the  facts 
are  ascertained,  either  by  the  plead- 
ings or  by  special  verdict,  the  court 

TrUtl-^«e.tlo.        ^^^^.      ^^1^0        the 

for  eovrt—  question  as  one  of 

re.ao»«»le  time,    j^;^     DlSCUSSing  the 

subject  in  Goltra  v.  Penland,  45  Or. 
254,  77  Pac.  129,  treating  of  a  case 
involving  the  presentment  of  a 
claim   to    an    administratrix,    and 
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whether  or  not  she  had  a  reasonable 
time  within  which  to  accept  or  re- 
ject it,  Mr.  Justice  Bean  says :  'The 
more  serious  objection  to  the  in- 
struction, however,  is  that  it  left 
the  question  whether  the  defendant 
had  a  reasonable  time  after  the 
presentation  of  the  claim  in  which 
to  allow  or  reject  it  as  one  of  fact 
for  the  jury." 

After  mentioning  the  date  of  pre- 
sentment as  April  18,  1901,  and  the 
commencement  of  the  action  as 
September  28th  following,  the  court 
says: 

''So  that  it  is  admitted  by  the 
record  that  it  was  almost  six  months 
from  the  time  of  the  presentation  of 
the  claim  to  the  commencement  of 
the  action;  and,  as  there  was  no 
reason  offered  by  the  defendant  for 
her  delay  in  not  passing  upon  the 
claim,  the  question  as  to  whether 
she  had  had  »  reasonable  time  in 
which  to  do  so  was  for  the  court, 
and  not  for  the  jury.  'Generally, 
what  is  a  reasonable  time/  says  Mr. 
Justice  Strahan,  in  Fleischner  v. 
Kubli,  20  Or.  328,  25  Pac.  1086, 
'when  the  facts  are  undisputed,  is  a 
question  of  law  for  the  court.'  The 
same^  rule  is  stated  by  Mr.  Justice 
Wolverton  in  Howell  v.  Johnson,  38 
Or.  571,  64  Pac.  659. 

"It  is  undisputed  that  the  claim 
was  presented  to  the  executrix  by 
the  1st  of  April,  and  was  in  her  pos- 
session six  months  later,  when  the 
action  was  commenced.  This  was 
clearly  a  reasonable  length  of  time 
in  which  to  determine  whether  she 
would  allow  or  reject  it.  The  court 
should  have  so  declared  as  a  matter 
of  law,  and  not  left  the  question  for 
the  jury." 

The  following  authorities  teach 
the  same  doctrine :  Hadduck  v.  Mur- 
ray, 1  N.  H.  140,  8  Am.  Dec.  43; 
Mohawk  Bank  v.  Broderick,  13 
Wend.  133,  27  Am.  Dec.  192 ;  Morse 
V.  Bellows,  7  N.  H.  549,  28  Am.  Dec. 
372;  Utica  Bank  v.  Bender,  21 
Wend.  643,  34  Am.' Dec.  281;  Ran- 
som V.  Mack,  2  Hill,  587,  38  Am. 
Dec.  602 ;  Prescott  Bank  v.  Caverly, 
7  Gray,  217,  66  Am.  Dec.  473 ;  Hill 
V.  Hobart,  16  Me.  164,  168;  Good- 
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win  V.  Davenport,  47  Me.  112,  74 
Am.  Dec.  478;  Phoenix  Ins.  Co.  v. 
Allen,  11  Mich.  501,  83  Am.  Dec. 
756 ;  Walker  v.  Stetson,  14  Ohio  St. 
89,  84  Am.  Dec.  362 ;  Parker  v.  Red- 
dick,  65  Miss.  242,  7  Am.  St.  Rep. 
646,  3  So.  575 ;  Turner  v.  Iron  Chief 
Min.  Co.  17  Am,  St.  Rep.  168,  and 
note  (74  Wis.  355,  5  L.R.A.  533,  43 
N.  W.  149) ;  Anderson  v.  Gill,  79 
Md.  312,  25  L.R.A.  200,  47  Am.  St. 
Rep.  402,  29  Atl.  527;  Moxley  v. 
Moxley,  2  Met.  (Ky.)  309,  311 ;  Mc- 
Fadden  v.  Henderson,  128  Ala.  221, 
29  So.  640;  Johnson  v.  Arrigoni,  5 
Or.  485;  Collins  v.  Keller,  62  Or. 
169,  124  Pac.  681. 

There  are  many  cases  in  our  own 
reports,  such  as  Hindman  v.  Rizor, 
21  Or.  112,  27  Pac.  13;  Low  v.  Rizor, 
25  Or.  551, 37  Pac.  82 ;  Nevada  Ditch 
Co.  V.  Bennett,  30  Or.  59,  60  Am.  St. 
Rep.  777,  45  Pac.  472;  and  Sea- 
weard  v.  Pacific  Livestock  Co.  49 
Or.  157,  88  Pac.  963,  which  an- 
nounce that  what  is  a  reasonable 
time  is  a  question  of  fact  under 
all  the  circumstances  of  the  case. 
These,  however,  were  equity  cases. 
The  question  was.  What  was  a  rea- 
sonable time  in  which  an  appropri- 
ator  of  water  could  employ  the  same 
for  a  beneficial  purpose?  and  the 
court  itself  decided  whether  the 
time  described  by  the  evidence  was 
reasonable  or  otherwise.  It  can 
matter  little  in  such  cases  whether 
it  be  treated  as  a  question  of  fact  or 
of  law,  or  of  mixed  law  and  fact, 
because  the  whole  controversy  is  de- 
cided by  the  court.  It  is  important 
that  the  law  of  commercial  paper, 
affecting  so  strongly,  as  it  does,  the 
business  of  the  country,  should  be 
as  certain  as  possible.  Besides  this, 
in  ordinary  commercial  paper  trans- 
actions, the  essential  facts  are  much 
more  nearly  uniform  than  in  others, 
like,  for  instance,  the  useful  appli- 
cation of  water,  and  call  for  more 
definite  standards.  For  such  rea- 
sons, the  decisions  have  narrowed 
the  rules  until  the  result  is  that, 
where  the  facts  are  admitted  or  es- 
tablished beyond  dispute,  the  court 
must  apply  the  law.  Hence  we  say 
that,  since  the  facts  in  the  present 


case  are  admitted  by  the  demurrer, 
it  is  for  the  court  to  say  as  a  matter 
of  law  what  was  the  reasonable  time 
necessary  to  be  observed.  The  case 
upon  the  record  is  equivalent  to  one 
where  a  jury  had  returned  a  special 
verdict  in  the  language  of  the  com- 
plaint, making  it  incumbent  upon 
the  court  to  render  the  proper  judg- 
ment thereon. 

We  do  not  decide  that  in  all  cases, 
without  exception,  the  question  of 
reasonable  time  is  purely  one  of  law. 
Even  as  affecting  commercial  paper, 
controversies  about  the  facts  often 
may  arise,  making  the  issue  one  of 
mixed  law  and  fact,  to  be  decided  I^ 
the  jury  under  proper  instructions 
by  the  court.  The  principle  govern- 
ing such  a  case  as  fliis  is  that,  when 
the  facts  are  admitted  or  conclusive- 
ly established,  the  court  should  de- 
clare the  law  resulting  from  those 
facts  in  respect  to  the  reasonable- 
ness of  the  time  involved. 

When,  therefore,  as  appears  on 
the  face  of  the  complaint  before  us, 
the  check  was  delivered  and  accept- 
ed in  the  city  where  the  drawee 
bank  is  situated,  the  reasonable  time 
expired  at  the  close 
of  the  next  business 
day,    as    stated    in 
Matlock  V.  Scheuerman,  17  L.RA 
(N.S.)  747,  and  note  (51  Or.  49,  93 
Pac.  823 ) .   If  beyond  that  the  holder 
delays  presentment  for  six  years, 
the  Statute  of  Limitations,  consid- 
ered as  one  of  repose,  stills  any  ef- 
fort to  enforce  the  liability  of  the 
drawer.     The  holder  cannot  thus 
keep  the  check  in-  »._...,.       , 
definitely  as  a  men-  «etion«-^B 
ace  to  the  drawer,  '*""■'  ••''•^*'- 
in  defiance  of  the  law  requiring  pres- 
entation within   a  reasonable  time 
and  thus  extend  the  Statute  of  Lim- 
itations ad  libitum.     Consequent^v 
presentment     is     mandatory,    and 
cannot  be  dispensed  with,  so  tlmt, 
if  more  than  six  years  have  been  al- 
lowed to  lapse  where  all  parties,  in- 
cluding the  drawee,  are  in  tiie  same 
city,  no  action  can  be  maintained 
upon  a  presentment  made  after  that 
time. 

The  principle  is  thus  expressed  in 


Check— time  for 
pre«eatafioa. 
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17  R.  C.  L.  727:  "The  period  of 
time  after  which  the  right  to  bring 
suit  on  a  check  is  usually  barred  is 
five  or  six  years  after  the  expiration 
of  a  reasonable  time  for  presenting 
the  check  for  payment." 

It  is  so  directly  decided  in  Scrog- 
gin  V.  McClelland,  37  Neb.  644,  22 
L.R.A.  110,  40  Am.  St.  Rep.  520,  56 
N.  W.  208.  The  same  doctrine  is 
taught  in  Dolan  v.  Davidson,  16 
Misc.  316,  39  N.  Y.  Supp.  394.  In 
that  case,  indeed,  there  was  involved 
a  statute  computing  the  period  of 
limitation  from  the  time  when  the 
right  to  make  a  demand  arose,  where 
a  demand  was  necessary  to  sustain 
an  action,  but  the  court  held  that  the 
enactment  was  no  more  than  a  codi- 
fication of  the  previous  rule. 

Before  an  action  can  be  main- 
tained against  a  drawer  upon  a 
check,  demand  for  its  payment  must 
be  made  upon  the  drawee  bank. 
Such  demand,  however,  cannot  be 
deferred  indefinitely.  That  a  de- 
mand necessary  to  support  a  cause 
of  action  must  be  made  within  the 
Statute  of  Limitations  is  taught  in 
the  cases  here  noted.  Morrison  v. 
MuUin,  34  Pa.  12 ;  Clements  v.  Lee, 
8  Tex.  374 ;  Thompson  v.  Whitaker 
Iron  Co.  41  W.  Va.  574,  23  S.  E. 
795;  Codman  v.  Rogers,  10  Pick. 
112;  Palmer  v.  Palmer,  36  Mich. 
487,  24  Am.  Rep.  605;  Meherin  v. 
San  Francisco  Produce  Exch.  117 
Gal.  215,  48  Pac,  1074;  First  Nat. 
Bank  v.  King,  60  Kan.  733,  57  Pac. 
952;  Sheaf  v.  Dodge,  161  Ind.  270, 
68  N.  E.  292 ;  Hitchcock  v.  Cosper, 
164  Ind.  633,  73  N.  E.  264 ;  Grote- 
fend  v.  May,  33  Cal.  App.  321,  165 
Pac.  27;  Caner  v.  Owners'  Realty 
Co.  33  Cal.  App.  479,  165  Pac.  727 ; 
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Purcell  Bank  &  Trust  Co.  v.  Byars, 
—  Okla.  — ,  167  Pac.  216;  Douglas 
County  V.  Grant  County,  98  Wash. 
855,  167  Pac.  928. 

The  plaintiff  relies  on  §  6019,  L 
O.  L. :  "A  check  must  be  presented 
for  payment  within  a  reasonable 
time  after  its  issue,  or  the  drawer 
will  be  discharged  from  liability 
thereon  to  the  extent  of  the  loss 
caused  by  the  delay ;"  and  contends 
that  the  only  relief  for  the  drawer 
is  to  recoup  any 'damage  he  may 
have  suffered  by  the  delay  in.  pre- 
senting the  check.  This  provision 
must  be  taken,  however,  in  connec- 
tion with  other  equally  cogent  rules 
on  the  subject  of  limitations,  al- 
ready noted,  and  must  be  construed 
so  that  both  shall  stand.  We  con- 
clude that  the  excerpt  quoted  refers 
to  conditions  and  -direct  of 
delays  happening  ri^*"pVc?a'r"" 
before  the  six-year  liability. 
period  of  limitations  expiree.  Un- 
der this  section,  the  effect  of  delay 
not  extended  beyond  the  Statute  of 
Limitations  is  to  release  the  draw- 
er of  a  check  only  to  the  extent  of 
the  damages  he  has  suffered;  but 
another  result  is  that,  if  present- 
ment is  postponed  beyond  the  six- 
year  period  fixed  by  law,  and  no  ex- 
cuse for  it  is  shown,  he  is  discharged 
by  operation  of  the  Statute  of  Limi- 
tations. 

The  plaintiff,  by  failing  to  make 
the  necessary  demand  on  the  bank 
within  the  Statute  of  Limitations, 
allowed  her  claim  on  the  defendant 
to  lapse. 

The  judgment  of  the  Circuit  Court 
is  affirmed. 

McBride,  Ch.  J.,  and  Benson  and 
Harris,  JJ.,  concur. 


ANNOTATION. 
When  Statute  of  limitatioiis  begins  to  ran  in  favor  of  drawer  of  check. 


Ia  KeneraL 

The  holding  in  the  reported  case 
(CoLWBLL  V.  COLWELL,  ante,  876), 
that  the  Statute  of  Limitations  begins 
to  run  in  favor  of  the  drawer  of  a 
check,  so  as  to  bar  a  suit  thereon 
4  A.L.R.— 56. 


against  him,  at  the  time  the  check 
should  be  presented  for  payment, 
which  is  a  reasonable  time  after  de- 
livery of  the  check,  is  not  opposed  by 
any  of  the  cases  in  which  the  question 
has  been  directly  decided,  assuming 
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that  presentation  was  not  in  law  ex- 
cused, in  which  case  the  date  of  exe- 
cution and  delivery  is  taken.  The 
holding,  to  the  extent  that  it  does  not 
fix  a  later  date,  is  supported  by  the 
implication  contained  in  the  well-es- 
tablished, rule  that  delay,  short  of  the 
period  prescribed  by  the  Statute  of 
Limitations  for  an  action  on  the  check 
or  on  the  original  consideration,  in 
presenting  the  check  to  the  drawee 
for  payment,  does  not  release  the 
drawer  from  liability,  unless  he  is 
dami^ged  or  prejudiced  by  such  delay. 
It  is  also  supported,  to  the  same  ex- 
tent, by  several  cases  cited  herein  in 
which  it  is  directly  held  that  where 
presentation  is  not  made  within  a  rea- 
sonable time,  the  date  of  actual  pres- 
entation cannot  be  taken,  leaving  the 
question  of  a  specific  date  open.  And 
it  is  supported  as  to  the  specific  date 
by  the  Nebraska  cases  cited  infra. 

There  are,  however,  a  few  cases  in 
which  a.  statement  that  the  statute  be- 
gins to  run  against  the  holder  at  the 
time  the  check  is  presented  is  made 
either  by  way  of  argument  or  as  dic- 
tum. Not  one  of  these  cases,  however, 
is  authority  for  the  proposition  that 
the  date  of  presentation  would  be  tak- 
en where  presentation  had  been  de- 
layed beyond  a  reasonable  time  by 
the  holder.  The  English  case  cited 
to  this  proposition  involved  a  bill  of 
exchange,  and  is  therefore  not  within 
the  scope  of  the  note. 

And  it  is  quite  well  established  that 
if  the  check  is  drawn  .when  the  drawee 
does  not  have  funds  of  the  drawer 
with  which  to  pay  it,  the  statute  com- 
mences to  run  in  favor  of  the  drawer 
at  the  date  and  delivery  of  the  check, 
for  the  reason  that  a  cause  of  action 
arises  at  that  time,  presentation  being 
in  law  excused. 

Where  drawee  has  drawer's  funds. 

The  Statute*  of  Limitations  begins  to 
run  in  favor  of  the  drawer  of  a  check, 
to  bar  an  action  thereon,  not  later 
than  the  time  when  the  check  should 
have  been  presented  for  payment  at 
the  bank  upon  which  it  is  drawn  (in 
the  Nebraska  cases  here  cited  it  was 
directly  held  that  this  means  at  the 
expiration  of  a  reasonable  time  after 
the  delivery  of  the  check).    Harman 


V.  Claiborne  (1846)  1  La.  Ann.  342 
(see  explanation  of  this  case  infra); 
Scroggin  v.  McCelland  (1893)  37  Neh. 
644,  32  L.R.A.  110,  40  Am.  St.  Rep.  520. 
56  N.  W.  208;  Wrigley  v.  Farmers  & 
M.  State  Bank  (1906)  76  Neb.  862,  m 
N.  W.  132  (a  bank  draft) ;  Brust  v. 
Barrett  (1879)  16  Hun  (N.  Y.)  409. 
affirmed  on  other  grounds  in  (1880j 
82  N.  Y.  400,  37  Am.  Rep.  569;  Dolon 
V.  Davidson  (1896)  16  Misc.  316.  39 
N.  Y.  Supp.  394,  affirmed  in  (1896)  7 
App.  Div.  461,  39  N.  Y.  Supp.  1020  (see 
discussion,  infra) ;  Colwell  v.  Col- 
well   (reported  herewith)   ante,  876. 

In  Harman  v.  Claiborne  (La.)  so- 
pra,  it  was  held  that  "the  right  of 
action  of  the  holder  against  the  draw- 
er of  a  check  payable  to  order,  drawn 
by  a  bank  here  on  a  bank  in  another 
state,  is  prescribed  by  five  years  from 
the  time  when  the  check  was  payable." 
The  holding  is  somewhat  confused 
with  the  principle  of  laches  in  the 
presentation  of  a  check  for  payment, 
yet  the  statute  is  referred  to  as  a  dis- 
tinct ground  for  the  holding. 

As  indicated,  the  case  of  Brust  v. 
Barrett   (1879)   16  Hun   (N.  Y,)  409, 
supra,  was  affirmed  in  (1880)  82  N.  Y. 
400,  37  Am.  Rep.  569.     However,  the 
court  of  appeals  found  it  unnecessary 
to  decide  the  question  here  discussed, 
basing  its  decision  upon  the  fact  that 
there  were  no  funds  in  the  bank  with 
which  to  pay  the  check  when  it  was 
drawn   (see  quotation  from  the  deci- 
sion  under  the   appropriate  heading 
infra) .    Since  the  inferior  court  mere- 
ly decided  that  an  action  upon  a  check 
not  presented  for  payment  until  ten 
years  after  its  delivery  to  the  payee 
is  barred  by  the  Statute  of  Limitations 
of  six  years,  whether  there  were  anj 
funds  in  the  bank  or  not  at  the  time 
it  was  delivered,  and  the  court  of  ap- 
peals   affirmed   the    decision   on  the 
ground   that   there   were    no   funds, 
neither  decision  is  authority  on  the 
question  of  limitations  as  between  the 
date  of  the  check  and  a  reasonable 
time  for  presentment.     The  inferior 
court's  decision  is  clear  on  the  point 
that  the  date  of  actual  presentation 
cannot  be  taken  as  the  date  when  the 
statute  conunences  to  run,  where  the 
presentation  is  not  made  in  a  reason- 
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able  time,  whether  or  not  there  were 
funds  in  bank;  but  the  decision  of  the 
hisrher  court  limits  its  holding  to 
cases  in  which  there  were  no  funds. 
In  Dolon  v.  Davidson  (N.  Y.)  supra, 
a  section  of  the  statute  provided  that 
^'where  a  right  exists,  but  a  demand 
is  necessary  to  entitle  a  person  to 
maintain  an  action,  the  time  within 
which- the  action  must  be  commenced 
must  be  computed  from  the  time  when 
the  right  to  make  the  demand  is  com- 
plete;" but  this  section  was  held,  at 
least  by  the  trial  court,  to  be  merely 
declaratory  of  the  law  as  it  applied  to 
checks  before  its  enactment  The 
court  said:  'Trior  to  the  enactment 
of  §  410  of  the  Code,  the  general  term 
of  this  department,  in  the  case  of 
Brust  V.  Barrett  (N.  Y.)  supra  (an  ac- 
tion by  the  payee  against  the  drawer 
of  a  check),  had  held  that  the  Statute 
of  Limitations  had  run  against  a  check 
which  was  not  presented  for  payment 
within  six  years  after  its  delivery^  and 
an  opinion  to  the  same  effect  was  writ- 
ten by  Judge  Barker  at  special  term. 
The  court  of  appeals  affirmed  that 
judgment  upon  a  different  ground  in 
(1880)  82  N.  Y.  400,  37  Am.  Rep.  569, 
and  observed  that  it  was  unnecessary 
to  pass  upon  the  point  decided  by  the 
general  and  special  terms.  This  was 
the  latest  exposition  of  the  law  at  the 
time  of  the  enactment  of  §  410  of  the 
New  Code.  It  is  evident  from  the  lan- 
guage of  that  section,  as  well  as 
from  Throop's  note  thereto,  that  it 
was  not  intended  to  change  the  law, 
but  merely  to  clear  away  doubt  and 
compile  it  as  it  then  existed,  reducing 
it  to  a  precise  and  accurate  statement. 
Bronson  v.  Munson  (1883)  29  Hun 
(N.  Y.)  60.  The  check  in  question  is 
presumed  to  represent  an  ordinary  in- 
debtedness on  the  part  of  the  defend- 
ant to  the  plaintiff's  intestate,  then 
due  and  payable;  but,  under  the  rules 
of  the  law  merchant,  an  action  could 
not  be  brought  against  the  drawer  un- 
til after  presentation  of  the  check  to 
the  bank  and  refusal  by  the  latter  to 
pay.  The  check  did  not  constitute  an 
assignment  of  any  funds  in  the  bank 
if  there  were  any  at  that  time,  as  to 
which  there  is  no  evidence  (Atty.  Gen. 
V.  Continental  L.  Ins.  Co.   (1877)  71 


N.  Y.  830,  27  Am.  Rep.  65),  and  the 
bank  owed  the  payee  of  the  check  no 
obligation.  The  right  existed  in  favor 
of  the  plaintiff's  intestate  to  the  pay- 
ment, by  the  maker,  of  the  $50  and  in- 
terest immediately;  but  the  demand  of 
the  payee  and  notice  of  nonacceptance 
were  necessary  for  the  convenience 
and  benefit  of  the  maker,  and  to  re- 
lieve him  of  the  cost  and  annoyance 
of  a  litigation,  by  affording  him  an  op- 
portunity to  pay,  in  case  his  deposi- 
tary refused  to  accept  the  check. 
Smith  V.  Miller  (1870)  43  N.  Y.  175,  3 
Am.  Rep.  690;  Commercial  Bank  v. 
Hughes  (1837)  17  Wend.  (N.  Y.)  98; 
Knapp  V.  Green  (1894)  79  Hun,  267,  29 
N,  Y.  Supp.  350;  Wilbur  v.  Warren 
(1887)  104  N.  Y.  192,  10  N.  E.  263. 
I  am  of  the  opinion  that  the  Statute 
of  Limitations  has  run  against  this 
action,  both  under  the  ruling  of  the 
general  term  in  Brust  v.  Barrett  (N. 
Y.)  supra,  on  account  of  the  failure 
of  the  plaintiff's  intestate  to  present 
the  check  within  six  years,  and  also 
under  §  410  of  the  Code,  which,  I 
think,  should  be  construed  as  requir- 
ing that  the  time  within  which  the  ac- 
tion must  be  commenced  must  be  com- 
puted from  the  time  when  the  right 
to  make  the  demand  was  complete. 
The  right  to  make  the  demand  was 
complete  upon  the  delivery  of  the 
check,  and  the  holder  of  a  check 
should  not  be  permitted  to  postpone 
indefinitely  the  liability  of  the  maker, 
by  omitting  to  present  the  check  for 
payment.  When  the  Statute  of  Limi- 
tations would  be  a  bar  to  an  action 
on  the  indebtedness  represented  by 
the  check,  it  should  also  bar  an  action . 
on  the  check.  Syracuse,  B.  &  N.  Y. 
R.  Co.  V.  Collins  (1870)  3  Lans.  (N. 
Y.)  33;  Bradford  v.  Fox  (1868)  38 
N,  Y.  289.  The  early  ruling  that,  as 
between  the  drawer  and  payee  of  a 
check,  the  check  must  be  presented 
within  a  reasonable  time  or  the  draw- 
er will  be  released  to  the  extent  of  any 
damages  he  may  have  sustained,  and 
that  the  burden  is  on  the  payee  to  show 
that  the  drawer  has  not  sustained 
damages,  was  made  before  the  enact- 
ment of  the  Statute  of  Limitations,  and 
that  phase  of  the  question  was  not 
considered.      'Commercial     Bank     v. 
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Hughes  (1837)  17  Wend.  (N.  Y.)  94; 
Little  V.  Phenix  Bank  (1842)  2  Hill 
(N.  Y.)  425;  Harker  v.  Anderson 
(1839)  21  "Wend.  (N.  Y.)  383;  Smith  v. 
Miller  (1873)  52  N.  Y.  548;  Murray 
V.  Judah  (1826)  6  Cow.  (N.  Y.)  490. 
If,  however,  the  holder  of  a  check  is 
entitled  to  a  reasonable  time  to  pre- 
sent the  same  before  the  Statute  of 
Limitations  commences  to  run  there- 
on, I  think  it  must  be  held,  as  a  mat- 
ter of  law,  that  a  presentation  after 
fourteen  years  is  not  within  a  rea- 
sonable time.  White  v.  Southland 
(1870)  2  Albany  L.  J.  (N.  Y.)  50; 
Reizenstein  v.  Marquardt  (1888)  75 
Iowa,  294,  1  L.R.A.  318,  9  Am.  St.  Rep. 
477,  39  N.  W.  506 ;  Herrick  v.  Woolver- 
ton  (1869)  41  N.  Y.  589,  1  Am.  Rep. 
461;  Palmer  v.  Palmer  (1877)  36 
Mich.  487,  24  Am.  Rep.  605;  Lyle  v. 
Murray  (1851)  4  Sandf.  (N.  Y.)  595; 
Stafford  v.  Richardson,  (1836)  15 
Wend.  (N.  Y.)  306."  The  appellate 
division,  in  affirming  this  decision 
(1896)  7  App.  Div.  461,  39  N.  Y.  Supp. 
1020,  after  stating  the  facts,  merely 
said:  "It  is  apparent  from  the  facts 
disclosed  that  the  payee  did  not  pre- 
sent the  check  to  the  bank  within  a 
reasonable  time,  and  that,  upon  the 
facts  disclosed,  it  was  proper  to  hold 
as  a  matter  of  law,  that  the  present- 
ment was  not  made  in  a  reasonable 
time.  .  .  .  Inasmuch  as  this  action 
was  not  brought  until  fourteen  years 
after  the  date  of  the  instrument  (nor 
was  any  demand  made  within  about 
fourteen  years),  we  think  the  Statute 
of  Limitations  was  properly  held  to  be 
a  defense  to  the  action." 

These  cases  are  also  good  authority 
on  the  point  that  the  date  of  actual 
presentation  cannot  be  taken  as  the 
date  for  the  statute  to  commence  to 
run  where  there  was  no  presentation 
within  a  reasonable  time,  but  they  do 
not  fix  a  specific  time. 

It  has  been  said  by  way  of  argument 
or  as  dictum,  that  the  Statute  of  Limi- 
tations begins  to  run  in  favor  of  the 
drawer  of  a  check  to  bar  an  action 
thereon  when  the  check  has  been  pre- 
sented to  the  drawer  and  payment  has 
been  refused.  Merchants'  Nat.  Bank 
v.  State  Nat.  Bank  (J871)  10  Wall. 
(U.  S.)  676,  19  L.  ed.  1028  (dictum) ; 


Bull  V.  First  Nat.  Bank  (1887)  123 
U.  S.  105,  31  L.  ed.  97,  8  Sup.  Ct.  Rep. 
62  (dictum) ;  Haynes  v.  Wesley  (1900) 
112  Ga.  668,  81  Am.  St.  Rep.  72,  37  S. 
E.  990  (see  explanation  of  this  case, 
infra);  Wright  v.  MacCarty  (1900) 
92  111.  App.  120  (dictum)  ;  First  Nat. 
Bank  v.  Needham  (1870)  29  Iowa,  249 
(statement  made  arguendo) ;  Cowing 
V.  Altman  (1877)  71  N.  Y.  435,  27  Am. 
Rep.  70  (obiter) ;  Re  Boyse  (1886)  L 
R.  33  Ch.  Div.  (Eng.)  612,  56  L.  J.  Ch. 
N.  S.  135,  55  L.T.N.S.  391,  35  Week. 
Rep.  247  (a  bill  of  exchange). 

In  Haynes  v.  Wesley  (1900)  112  Ga. 
668,  81  Am.  St.  Rep.  72,  37  S.  E.  990, 
cited  supra,  the  drawer  had  no  funds 
in  the  drawee  bank  with  which  it 
could  pay  the  check,  and  the  decision 
is  based  upon  this  fact  (see  citation  of 
same  case  under  succeeding  heading) ; 
but  the  court  quoted  Merchants'  Nat. 
Bank  v.  State  Nat.  Bank  (U.  S.)  supra, 
on  the  general  rule,  and  it  set  out  in 
the  syllabus  that  the  statute  com- 
mences to  run  at  the  time  the  check  is 
presented  and  payment  thereon  is  re- 
fused, unless  presentation  is  in  law 
excused. 

Where  no  funds  are  aTailable. 

The  Statute  of  Limitations  begins  to 
run  in  favor  of  the  drawer  of  a  check 
to  bar' an  action  thereon  from  the  date 
of  the  check,  if,  at  the  time  of  delivery, 
there  are  no  funds  in  the  bank  upon 
which  it  is  drawn,  to  the  credit  of  the 
drawer,  out  of  which  it  may  be  paid, 
presentation  and  demand  for  payment 
being  in  law  excused.  Haynes  v.  Wes- 
ley (6a.)  supra;  Culver  v.  Marks 
(1889)  122  Ind.  554,  7  L.R.A.  489,  17 
Am.  St.  Rep.  377,  23  N.  E.  1086  (see  ex- 
planation of  this  case  infra)  ;  Brush 
V.  Barrett  (1880)  82  N.  Y.  400,  37  Am. 
Rep.  569;  Bethell  v.  Bethell  (1887) 
L.  R.  34  Ch.  Div.  (Eng.)  561,  56  L.  J. 
Ch.  N.  S.  334,  56  L.  T.  N.  S.  92,  35 
Week.  Rep.  330  (see  explanation  in- 
fra). 

Culver  V.  Marks  (1889)  122  Ind.  554, 
7  L.R.A.  489,  17  Am.  St.  Rep.  377,  23  N. 
E.  1086,  supra,  is  not  a  strong  case  up- 
on the  proposition  to  which  it  is  cited 
herein  for  the  reason  that  the  action 
was  not  barred  by  the  twenty-year 
limitation  period,  even  though  the 
statute  commenced  to  run  at  the  date 
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of  the  check,  and  the  court  does  not 
say  affirmatively  that  it  began  to  run 
at  that  date.  It  seems  to  have  been 
contended  that  the  action  was  barred 
by  the  statute  that  bars  actions  not 
based  upon  written  contracts  in  six 
years,  so  the  court  merely  said:  'It 
is  contended  that  the  right  of  recovery 
was  barred  by  limitation.  What  we 
have  said  in  passing  upon  the  com- 
plaint disposes  of  this  question.  The 
check  being  in  writing,  and  constitut- 
ing the  foundation  of  the  action,  it 
is  not  barred  by  the  Statute  of  Limita- 
tion." By  reference  to  other  Indiana 
cases,  especially  Nichol  v.  Henry 
(1884)  98  Ind.  34,  one  is  able  to  esti- 
mate the  significance  of  these  words, 
for  it  is  there  disclosed  that,  at  about 
the  time  this  action  was  brought,  the 
period  of  limitations  for  actions  based 
**upon  contracts  in  writing"  was  fixed 
at  twenty  years,  while  if  the  contract 
was  not  in  writing  the  period  was  six 
years.  The  checks  in  the  instant  case 
were  dated  in  1869  and  1870,  while 
th\s  claim  thereon  was  filed  in  1885,  so 
the  action  would  have  been  barred  if 
it  had  not  been  in  writing.  The  dis- 
cussion preceding  the  language  quot- 
ed,  while  not  a  direct  discussion  of 
limitations,  shows  quite  clearly  that 
the  court  meant  to  hold  that  the  stat- 
ute commenced  to  run  at  the  date  of 
the  checks,  since  it  held  the  fact  that 
the  drawer  had  no  funds  in  the  bank 
at  that  time  to  be  a  suf!icient  excuse 
in  law  for  not  presenting  the  checks 
for  payment,  so  that  a  cause  of  action, 
sufficient  to  start  interest  running, 
arose  at  that  time. 

In  Brush  v.  Barrett  (1880)  82  N.  Y. 
400,  37  Am.  Rep.  569,  supra,  the  court 
said:  "If  the  evidence  established 
that  there  were  no  funds  in  the  bank 
to  meet  the  check  when  it  was  drawn, 
the  check  was  due  immediately,  and 
the  judge  was  wrong  in  his  refusal 
to  charge  the  jury  as  requested.  The 
rule  is  well  established  that  if  the 
drawer  has  no  funds  in  the  hands  of 
the  drawee,  an  action  can  be  main- 
tained against  the  former  without 
any  presentment  or  notice  of  non- 
payment. Mohawk  Bank  v.  Broderick 
ri833)  10  Wend.  (N.  Y.)  304;  Fitch  v. 
Redding  (1850)  4  Sandf.  (N.  Y.)  130; 


Healy  v.  Oilman  (1857)  1  Bosw.  (N. 
Y.)  235;  Johnson  v.  Bank  of  North 
America  (1868)  5  Robt.  (N.  Y.)  554. 
As  the  cause  of  action  was  complete 
when  the  check  was  made,  and  the 
plaintiff  could  allege  a  want  of  funds 
as  an  excuse  for  nonpresentment  of 
the  check,  and  no  presentment  was  re- 
quired, it  is  very  clear  that  the  statute 
began  to  run  from  its  date.  It  is  in- 
sisted that  the  want. of  funds  in  the 
bank  is  the  result  of  the  fraudulent 
act  of  the  drawer,  which  operates  as 
a  waiver  of  presentment,  and  the  de- 
fendant is  estopped  from  alleging  any 
such  fact,  and  that  it  is  no  defense  to 
an  action  upon  the  check.  We  are  un- 
able to  see  upon  what  ground  the 
doctrine  of  estoppel  can  be  invoked 
under  the  circumstances,  and  the  po- 
sition taken  cannot  be  upheld.  The 
want  of  funds  is  an  established  fact 
in  the  case,  which  affects  the  liability 
of  the  drawer  and  relieves  the  holder 
from  the  obligation  ordinarily  in- 
curred to  present  the  check.  It  ren- 
ders it  due  without  presentment  and 
demand;  and  being  due,  no  reason  ex- 
ists .why  this  fact  is  not  available  to 
the  drawer  as  well  as  the  holder. 
While  the  drawer  fails  to  provide 
funds,  the  holder  neglects  to  present 
the  check;  and  both  parties  are  thus 
in  fault.  The  holder  may  avail  him- 
self of  the  maker's  default  by  bring- 
ing a  suit  immediately  without  any 
demand,  and  if  he  delays  to  enforce 
his  claim  by  action  within  six  years, 
the  drawer  may  plead  the  Statute  of 
Limitations  as  a  bar.  If  the  check  is 
due,  so  that  the  holder  can  collect  it 
without  delay,  it  is  due  as  to  both  the 
parties,  and  each  is  entitled  to  the 
benefit  arising  from  the  facts  actually 
existing.  The  breach  of  the  contract 
is  the  cause  of  action,  and  the  statute 
begins  to  run  from  the  time  of  such 
breach,  even  if  there  is  fraud  on  the 
part  of  the  defendant.  East  India  Co. 
V.  Paul  (1849)  7  Moore,  P.  C.  C.  85,  13 
Eng.  Reprint,  811,  14  Jur.  253,  1  Eng. 
L.  &  Eq.  Rep.  49;  Battley  v.  Faulkner 
(1820)  3  Barn.  &  Aid.  288,  106  Eng. 
Reprint,  668,  22  Revised  Rep.  390; 
Whitehouse  v.  Fellowes  (1861)  10  C. 
B.  N.  S.  765,  142  Eng.  Reprint,  654. 
30  L.  J.  C.  P.  N.  S.  305,  4  L.  T.  N.  S. 
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177,  9  Week.  Rep.  557;  Wilkinson  v. 
Verity  (1871)  L.  R.  6  C.  P.  (Eng.)  209, 
40  L.  J.  C.  P.  N.  S.  141,  24  L.  T.  N.  S. 
32,  19  Week.  Rep.  604,  16  Eng.  Rul. 
Gas.  208.  It  may  also  be  remarked 
that  the  action  to  recover  the  amount 
of  the  check  on  the  ground  of  a  want 
of  funds  rests  on  contract^  and  the 
same  measure  of  damages  is  recover- 
able as  if  the  check  had  been  present- 
ed for  payment  and  was  not  paid.  The 
cause  of  action  is  the  same  in  each 
case,  and  the  statute  runs  equally 
against  any  form  of  action  arising 
from  the  nonpayment  of  the  check. 
As  the  order  granting  a  new  trial  must 
be  upheld  upon  the  ground  already 
discussed,  it  is  not  necessary  to  con- 
sider the  question  whether  the  Statute 
of  Limitations  runs  against  the  check 
from  the  day  of  its  date  without  re- 
gard to  the  want  of  funds,  and  without 
any  presentment  and  demand  of  pay- 
ment." 

In  Bethel!  v.  Bethell  (1887)  L.  R. 
34  Ch.  Div.  (Eng.)  561,  56  L.  J.  Ch. 
N.  S.  334,  56  L.  T.  N.  S.  92,  35  Week. 
Rep.  380,  supra,  the  holding  does  not 
fully  support  the  proposition  to  which 
it  has  been  cited  for  the  reason  that 
the  check  was  undated  and  was  to  be 


held  while  the  drawer  completed  a 
loan  that  would  supply  funds  for  its 
payment.  The  court  held  that  the 
statute  commenced  to  run  to  bar  the 
holder's  action  thereon  at  the  time  he 
received  a  letter  informing  him  that 
the  loan  would  not  be  completed.  As 
it  was  understood  that  the  holder 
should  date  the  check  when  he  pre- 
sented it,  there  would  seem  to  be 
ground  for  the  theory  that  it  could  be 
regarded  as  dated  when  the  letter  was 
received,  but  the  court  does  not  so 
state,  merely  holding  that  the  holder 
was  excused  presentation,  and  that  his 
cause  of  action  arose  to  start  the  stat- 
ute running  when  the  letter  was  re- 
ceived. 

But  it  has  been  held  that  where  the 
holder  of  a  draft  presents  it  for  pay- 
ment within  a  reasonable  time,  and 
payment  is  refused  on  the  ground  that 
the  drawer  has  no  funds  there, — ^it  be- 
ing understood  that  he  had  none  there 
when  he  drew  the  draft, — the  Statute 
of  Limitations  does  not  coinmence^to 
run  in  favor  of  the  drawer  until  the 
date  payment  was  refused.  Wood  v. 
McMeans   (1859)  23  Tex.  481. 

J.  W.  M. 


WILLIAM  P.  HUBBARD 

V. 

EQUITABLE  LIFE  ASSURANCE  SOCIETY,  Plff.  in  Err. 


West  Virginia  Supreme  Court  of  Appeals'^  January  29 j  19 IS, 

(81  W.  Va.  663,  95  S.  E.  811.) 

Insurance  —  breach  —  damagres. 

1.  If  the  insured,  after  refusal  upon  propter  terms,  of  a  loan  provided  for 
in  the  policy,  borrows  the  money  so  stipulated  and  applied  for  from  other 
persons  upon  collateral  of  his  own  other  than  the  insurance  policy,  and 
at  a  rate  of  interest  higher  than  that  specified  in  the  loan  provision  of  the 
policy,  but  the  lowest  obtainable,  he  is  entitled  to  recover  the  interest  so 
paid  in  excess  of  what  he  would  have  had  to  pay  the  insurer  for  the  use 
of  the  same  amount  for  the  same  period  under  such  loan  provision,  and 
the  reasonable  value  of  his  services  in  procuring  the  loan,  but  no  com- 
pensation for  the  use  of  the  securities  so  employed  as  collateral. 

[See  note  on  this  question  beginning  on  page  895.] 
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:  —  action  on  insurance  policy. 

an  action  on  a  policy  of  life 
e  for  damages  occasioned  by  a 
>f  an  agreement'  therein  made 
in  of  money  by  the  insurer  to 
red,  the  short  declaration  or 
ntemplated  by  §  61,  chap.  125» 
4815),  is  applicable,  and  may 

iency. 

such  case,  a  count  charging  a 
>f  the  stipulation  in  general 
nd  a  bill  of  particulars  item- 
)  damages  claimed,  sufficiently 
I  grounds  of  the  action. 
!1  R.  C.  L.  481.] 

—  delay  in  writ  of  inquiry. 

*e  delay  in  the  execution  of  a 

inquiry  in  an  action  in  which 

3S  were  finally  made  up  and 

not  available   as   ground   of 

;e  —  agreement  to  make  loans. 

agreement  in  a  life  insurance 
make  loans  on  it,  at  a  specified 
nterest  payable  in  advance,  of 
d  sums  of  money,  upon  the  due 
mt  of  the  policy  to  the  insurer 
5ral  security  for  the  loans,  con- 
d  continuance  of  such  loans  at 
n  of  the  borrower  by  payment 
iterest  thereon  in  advance  un- 
rity  of  the  policy,  provided  it 
alive  by  payment  of  the  pre- 
lereon  as  they  become  due  and 
and  the  borrower  is  entitled 
vision  in  the  loan  agreement 
der  the  clause  conferring  the 
renewal  by  such  pajrment  of 
for  such  time  as  he  keeps  the 
ive  within  the  period  required 
irity. 
4  R.  C.  L.  925,  926.] 

ict  in  separate  paper. 

h  provision  may  be  made  by 
ition  of  a  paper  separate  and 
from  that  evidencing  the  loan, 
uch  separate  paper  is  offered, 
red  is  not  justified  in  declin- 
oan  merely  because  the  stipu- 
not  inserted  in  the  latter  in- 

'a 

tion  to  cancel  —  notice. 

ler  such  a  provision  in  the 
he  insured  is  entitled  to  rea- 
notice  of  intention  to  cancel 
y  for  default  in  payment  of 


the  loan^  and  an  opportunity  to  save 
his  policy  by  pajmient  after  such  de- 
fault, and  refusal  to  make  the  loan 
without  a  stipulation  in  the  loan  agree- 
ment for  right  of  cancelation  of  the 
policy  without  notice  is  a  breach  of 
the  agreement  to  make  it. 
[See  14  R.  C.  L.  1009.] 

—  refusal  —  effect. 

8.  Emphatic  refusal  of  the  insurer,  in 
such  case,  to  make  the  loan  stipulated 
for,  otherwise  than  upon  an  agreement 
waiving  notice  of  intention  to  cancel 
the  policy  for  default  in  payment  of 
the  loan,  excuses  the  insured  from  fur- 
ther efforts  to  obtain  it,  and  his  appli- 
cation for  it,  under  an  agreement  pro- 
viding for  such  notice,  is  sufficient 
proof  of  his  readiness  and  willingness 
to  accept  it. 

Evidence  —  objection  —  general. 

9.  A  general  objection  to  evidence 
partially  admissible  is  properly  over- 
ruled. It  should  be  special,  going  on- 
ly to  the  inadmissible  part.  « 

[See  2  R.  C.  L.  91.] 

—  subsequent  contracts. 

10.  On  an  issue  as  to  the  proper  con- 
struction of  the  loan  stipulation  above 
mentioned,  provisions  of  policies  sub- 
sequently issued  by  the  insurer,  de- 
fining the  conditions  upon  which  it 
maJces  loans  to  its  policyholders,  are 
admissible  as  tending  to  prove  the  prac- 
ticability and  reasonableness  of  the 
insured's  interpretation  of  the  stipula- 
tion. 

Witness  —  insurance  agent. 

11.  A  local  agent  of  the  insurer, 
whose  business  is  the  selling  of  its  poli- 
cies and  collection  of  its  premiums, 
may  properly  be  allowed  to  testify  to 
his  personal  knowledge  of  the  loan  pro- 
vision of  such  subsequent  policies,  and 
to  refresh  his  memory  by  reading  the 
same  from  a  manual  used  by  insurance 
agents. 

Evidence  —  correspondence. 

12.  If,  in  such  case,  the  insured  con- 
ducted his  negotiations  for  a  loan  un- 
der the  policy  through  a  local  agent  of 
the  insurer,  the  correspondence  be- 
tween the  agent  and  his  principal  is 
admissible  evidence  to  prove  the  de- 
mand for  the  loan,  even  though  the 
fact  is  established  by  other  evidence. 

[See  10  R.  C.  L.  1147  et  seq.] 


t  to  the  Circuit  Court  for  Ohio  County  to  review  a  judgment  in 
f  plaintiff  in  an  action  brought  to'  recover  damages  for  alleged 
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breaches  of  agreements  in*certain  life  insurance  policies  to  make  loans 
to  him.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Alexander  &  Green  and 
Brown,  Jackson,  &  Knight,  for  plain- 
tiff in  error: 

It  was  error  to  overrule  defendant's 
objection  to  the  testimony  of  T.  B. 
Sweeney  with  regard  to  the  loan  pro- 
vision of  policies  issued  in  1911. 

Harrison  v.  Middleton,  11  Gratt.  527. 

Messrs.  Guy  R.  C.  Allen  and  J.  R 
Sommerville  also  for  plaintiff  in  error. 

Mr.  J.  Bernard  Handlan,  for  defend- 
ant in  error: 

The  court  below  erred  in  excluding 
from  evidence  the  letter  of  Thomas  B. 
Sweeney,  defendant's  agent,  to  defend- 
ant, dated  March  30th,  1911. 

New  England  Marine  Ins.  Co.  v. 
DeWolf,  8  Pick.  56;  Roach  v.  Learned, 
37  Me.  110;  Zachry  v.  Nolan,  14  C.  C. 
A.  253.  30  U.  S.  App.  244,  66  Fed.  467 ; 
Ryland  v.  Heney,  130  Cal,  426,  62  Pac. 
616;  Austin  v.  Long,  1  Ga.  App.  258, 
57  S.  E.  964;  Dick  v.  Zimmerman,  207 
111.  636,  69  N.  E.  754;  Buffum  v.  York 
Mfg.  Co.  175  Mass.  471,  56  N.  E.  599 ; 
Munhall  v.  Keenan,  18  Wall.  342,  21 
L.  ed.  808;  Snell  v.  Bray,  56  Wis.  156, 
14  N.  W.  14. 

The  loan  clause  constituted  a  com- 
plete agreement  in  itself. 

Van  Dyke  v.  Norfolk  Southern  R.  Co. 
112  Va.  835,  72  S.  E.  659;  6  Pom.  Eq. 
Jur.  §  764;  Creecy  v.  Grief,  108  Va. 
320,  61  S.  E.  769;  Clinchfield  Coal  Co. 
V.  Powers,  107  Va.  393,  59  S.  E.  370; 
Ford  V.  Euker,  86  Va.  75,  9  S.  E.  500; 
State  ex  rel.  St.  Louis  v.  Laclede  Gas- 
light Co.  102  Mo.  472,  22  Am.  St.  Rep. 
789,  14  S.  W.  974,  15  S.  W.  383;  Chou- 
teau  V.  Missouri  P.  R.  Co.  122  Mo.  375, 
22  S.  W.  458,  30  S.  W  299. 

Defendant's  refusal  to  make  loan, 
except  upon  condition  that  plaintiff 
waive  his  rights  by  signing  loan  agree- 
ment, constituted  a  breach  of  contract. 

Clements  v.  State,  51  Fla.  6,  40  So. 
432;  Stott  V.  Chicago,  205  111.  281,  68 
N.  E.  736;  Rogers  v.  Trumbie,  86  Neb. 
316,  125  N.  W.  600;  O'Donnell  v.  Peo- 
ple, 224  III.  218,  79  N.  E.  639,  8  Ann. 
Cas.  123;  Brownell  v.  Greenwich,  114 
N.  Y.  527,  4  L.R.A.  685,  22  N.  E.  24; 
Colburn's  Appeal,  74  Conn.  463,  92 
Am.  St.  Rep.  231,  51  Atl.  139 ;  Barber 
v.  Fire  &  Marine  Ins.  Co.  16  W.  Va. 
658,  37  Am.  Rep.  800;  Jones,  Pledges 
&  Collateral  Securities,  2d  ed.  §§  1,  772; 
31  Cyc.  786,  791,  862;  First  Nat.  Bank 
V.  Harkness,  42  W.  Va.  156,  32  L.R.A. 
408,  24  S.  E.  548;  Winfrey  v.  Strother, 


145  Mo.  App.  115, 128  S.  W.  849;  Craw- 
ford V.  Le  Fevre,  78  W.  Va.  73,  88  S.  E. 
1078;  Equitable  Life  Assur.  Soc.  v. 
DeLisle,  194  Mo.  App.  42,  182  S.  W. 
1026;  Dungan  v.  Mutual  Ben.  L.  Ins. 
Co.  46  Md.  469 ;  Alexandria,  L.  &  H.  R. 
Co.  V.  Burke,  22  Gratt.  254;  Norton  v. 
Baxter,  4  L.R.A.  307,  note;  McConnell 
V.  Hewes,  50  W.  Va.  33,  40  S.  E.  436; 
Rowland  Lumber  Co.  v.  Ross,  100  Va. 
276,  40  S.  E.  922;  Bozeman  v.  Pruden- 
tial Ins.  Co.  130  Ky.  572,  113  S.  W.  836; 
Ingersoll  v.  Coram,  127  Fed.  418; 
Brown  v.  Fales,  139  Mass.  21,  29  N. 
E.  211;  Nims  v.  Vaughn,  40  Mich.  3:6; 
Keystone  Lumber  &  Salt  Mfg.  Co.  v. 
Dole,  43  Mich.  370,  5  N.  W.  412;  State 
ex  rel.  St.  Louis  v.  Laclede  Gaslight 
Co.  102  Mo.  472,  22  Am.  St.  Rep.  789, 
14  S.  W.  974,  15  S.  W.  383;  Choteau  v. 
Missouri  P.  R.  Co.  122  Mo.  375,  22  S. 
W.  458,  30  S.  W.  299. 

An  element  of  damage  is  the  excess 
interest  paid  elsewhere. 

New  York  L.  Ins.  Co.  v.  Pope,  139 
Ky.  567,  68  S.  W.  851 ;  McGee  v.  Wine- 
.holt,  23  Wash.  748,  63  Pac.  571;  Gooden 
V.  Moses  Bros.  99  Ala.  230,  13  So.  765; 
Thorp  V.  Bradley,  75  Iowa,  50,  39  N. 
W.  177;  Luce  v.  Hoisington,  56  Vt. 
436 ;  Coles  &  Sons  Co.  v.  Standard  Lum- 
ber Co.  150  N.  C.  183,  63  S.  E.  736. 

Losses  incurred  by  reason  of  the  ex- 
penditure of  time  and  money  are  prop- 
er elements  of  damage. 

Slaughter  v.  Denmead,  88  Va.  1022, 
14  S.  E.  833 ;  Hedden  v.  Schneblin,  126 
Mo.  App.  478,  104  S.  W.  887;  Holt  v. 
United  Security  L.  Ins.  &  T.  Co.  7(5  N. 
J.  L.  585,  21  L.R.A.(N.S.)  691,  71  Atl. 
301 ;  Equitable  Mortg.  Co.  v.  Thorn,  — 
Tex.  Civ.  App.  — ,  26  S.  W.  276;  Prehn 
v.  Royal  Bank,  L.  R.  5  Exch.  92,  39 
L.  J.  Exch.*  N.  S.  41.  21  L.  T.  N.  S. 
830,  18  Week.  Rep.  463 ;  Urguhart  v. 
M'lver,  4  Johns.  103;  Riggs  v.  Linsey, 
7  Cranch,  500,  3  L.  ed.  419;  Hoch  v. 
Braxmar,  109  App.  Div.  209,  95  N.  Y. 
Supp.  647;  Western  U.  Teleg.  Co.  v. 
Reynolds  Bros.  77  Va.  186,  46  Am.  Rep. 
715;  Coles  &  Sons  Co.  v.  Standard 
Lumber  Co.  150  N.  C.  183,  63  S.  E.  736; 
Kelly  V.  Fahrney,  38  C.  C.  A.  103,  97 
Fed.  176;  Pugh  v.  Jackson,  164  Ky. 
649,  157  S.  W.  1082;  Bohemian-Am- 
erican Workingmen's  Gymnastic  Abso. 
V.  Northern  Bank,  120  N.  Y.  Supp.  134; 
Holt  V.  United  Security  L,  Jns.  &  T. 
Co.  76  N.  J.  L.  585,  21  L.R.A.{N.S.) 
691,  72  Atl.  301. 
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The  company's  refusal  to  make  the 
loan  unless  the  plaintiff  would  make  the 
new  agreement  it  demanded  was  a 
breach  of  its  contract,  for  which  it  is 
liable  in  damages. 

Kern  v.  Zeigler,  13  W.  Va.  716;  Gross 
V.  Lewis,  54  W.  Va.  433,  46  S.  E.  174 ; 
Chapman  v.  J.  W.  Beltz  &  Sons  Go.  48 
W.  Va.  2,  35  S.  E,  1018;  Davis  v. 
Grand  Rapids  School-Furniture  Go.  41 
W.  Va.  717,  24  S.  B.  630;  Pancake  v. 
George  GampbeU  Co.  44  W.  Va.  82,  28 
S.  E.  719;  Slaughter  v.  Denmead,  88 
Va.  1019,  14  S.  E.  833;  Western  U. 
Teleg.  Co.  v.  Reynolds  Bros.  77  Va.  173, 
46  Am.  Rep.  715;  Holt  v.  United  Se- 
curity L.  Ins.  &  T.  Go.  76  N.  J.  L.  585, 
21  L.R.A.(N.S.)  691,  72  Atl.  301; 
Prehn  v.  Royal  Bank,  L.  R.  5  Exch.  92, 
39  L.  J.  Exch.  N.  S.  41,  21  L.  T.  N.  S. 
880,  18  Week.  Rep.  463;  Urquhart  v. 
M'lver,  4  Johns.  103;  Riggs  v.  Linsey, 
7  Cranch,  500,  3  L.  ed.  419;  Hoch  v. 
Braxmar,  109  App.  Div.  209,  95  N.  Y. 
Supp.  647. 

Poffenbarger,  P.,  delivered  the 
opinion  of  the  court: 

The  judgment  complained  of  on 
this  writ  of  error  is  for  damages 
for  alleged  breaches  of  agreements 
in  three  life  insurance  policies  to 
make  loans  to  the  insured  and  hold- 
er of  the  policies ;  the  elements  or 
factors  in  "the  recovery  being  the 
difference  between  the  rate  of  inter- 
est agreed  upon  in  the  policies,  5 
per  cent,  and  the  rate  the  borrower 
had  to  pay  on  loans  procured  else- 
where, 6  per  cent»  compensation  for 
the  use  of  collateral  securities  on 
which  such  loans  were  secured,  and 
remuneration  for  the  borrower's 
time  and  services  in  obtaining  the 
loans.  The  three  policies  conferred 
right  to  loans  amounting  in  the  ag- 
gregate to  $17,680;  $3,990  on  one, 
$6,140  on  another,  and  $7,550  on 
the  third.  The  loss  in  interest  was 
estimated  at  $562.23,  in  the  testi- 
mony, and  $500  was  claimed  on 
each  of  the  other  two  items-  of  the 
bill  of  particulars.  The  jury  assess- 
ed the  damages  at  $1,562.23,  and 
judgment  was  rendered  on  the  ver- 
dict. 

A  question  of  practice  raised  by 
an  assignment  of  error,  based  on " 
the  overruling  of  a  demurrer  to  the 
declaration,  is  whether  a  demand  of 


this  kind  can  be  asserted  upon  a 
declaration  in  the  form  contemplat- 
ed for  actions  on  policies  of  insur- 
ance by  §  61  of  chapter  125  of  the 
Code  (§  4815).  The  argument 
against  the  use  of  the  statutory 
form  invokes  the  rule  of  strict  con- 
struction, because  the  statute  is  de- 
rogatory of  the  common  law,  and 
that  rule  applies  to  remedial  legis- 
lation. Bank  of  Weston  v.  Thomas, 
75  W.  Va.  321,  83  S.  E.  985.  How- 
ever, it  does  not  forbid  allowance  of 
operation  of  a  statutory  provision 
to  the  full  extent  of  its  terms  when 
it  applies,  unless  the  intention  to 
limit  it  to  a  narrower  function  is 
disclosed  in  some  way.  Sections  61 
to  66  of  chapter  125  of  the  Code  (§§ 
4815-4820)  constituted  chapter  66 
of  the  Acts  of  1877,  entitled,  '*An 
Act  to  Regulate  Pleadings  in  Ac- 
tioiis  on  Policies  of  Insurance."  It 
provides  that  "a  declaration  or 
count  on  a  policy  of  insurance, 
whether  the  policy  be  under  seal  or 
not,  may  be  in  effect"  as  prescribed. 

Intent  to  limit  it  to  fire  and  life 
policies  is  clearly  negatived  in  the 
form  prescribed  by  this  direction: 
''Here  insert  the  cause  of  loss  in 
general  terms;  for  example:  By 
fire,  by  damages  of  navigation,  or 
otherwise,  according  to  the  fact." 

In  so  far  as  it  relates  specially  to 
declarations  on  life  policies,  it  men- 
tions only  actions  for  death  claims. 
A  literal  adherence  to  it  would  not 
limit  the  act  to  actions  for  indem- 
nities for  loss  of  property  or  injury 
thereto  and  death  claims.  The  first 
part  of  it  contemplates  ''loss  in  re- 
spect to  the  property  [or  subject] 
insured"  by  the  policy  sued  on.  This 
is  general,  and  seems  to  have  been 
intended  for  use  in  all  actions  on  all 
policies  of  insurance  except  in  par- 
ticular instances,  actions  for  death 
claims  under  life  policies,  covered 
and  specially  dealt  with  in  the  sec- 
ond part  of  the  form.  The  death 
claim  seems  not  to  have  been  re- 
garded as  indemnity  for  a  loss, 
wherefore  it  is  distinguished  from 
other  causes  of  action  arising  out 
of  insurance  policies  and  described 
as  a  right  of  action  occasioned  or 
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called  into  being  by  the  death  of  the 
insured.  The  first  part  of  the  form 
contemplates  actions  for  losses  in 
respect  to  subjects  of  insurance  oth- 
er than  property,  such  as  health  and 
earning  capacity,  susceptible  of  loss 
or  impairment  by  sickness  or  cas- 
ualty. Indemnity  against  such  losses 
may  be  provided  by  policies.  In 
other  words,  a  policy  may  combine 
life,  accident,  and  health  insurance, 
and,  if  the  action  on  such  a  policy 
is  one  for  indemnity,  the  declara- 
tion or  count  would  not  follow  the 
latter  part  of  the  form.  The  cause 
of  action  would  be  within  both  the 
purpose  and  letter  of  the  general 
form.  A  stipulation  in  a  policy 
binding  the  insurer  to  loan  the  in- 
sured money  is  clearly  a  provision 
of  the  policy,  though  it  may  not  be 
an  insurance  in  the  strict  sense  of 
the  term,  and  a  breach  thereof  gives 
a  right  of  action  on  the  policy.  The 
statute  makes  the  policy  a  part  of 
the  declaration.  Staats  v.  Georgia 
Home  Ins.  Co.  57  W.  Va.  571,  50  S. 
E.  815,  4  Ann.  Cas.  541.  Its  pro- 
visions are  substituted  for  the  com- 
mon-law allegations  of  right  of  re- 
covery as  to  everything  except 
averment  of  the  breach  of  some 
particular  promise  or  agreement 
shown  by  the  policy  itself,  filed  as 
part  of  the  declaration,  and  giving 
the  right  of  action.  The  causes  of 
action  specified  in  the  form  pre- 
scribed are  those  most  frequently 
asserted,  and  they  were  obviously 
used  by  way  of  illustration.  The 
title  of  the  act  is  general,  going  to 
all  actions  on  policies  of  insurance, 
and-§  1  provides  that  a  declaration 
or  count  on  such  a  policy  may  be  in 
effect  what  the  form  indicates,  and 
the  indication  is  general  and  com- 
prehensive. The  validity  and  en- 
forceability of  the  stipulation  in- 
volved here  are  dependent  upon 
compliance  with  all  vital  conditions 
and  covenants  of  the  policy,  just  as 
any  other  obligation  imposed  by  it 
is ;  wherefore  this  clause  and  the  ac- 
tion predicated  on  the  breach  there- 
of are  clearly  within  the  reason  and 
purpose  of  the  enactment  of  the 
statute.    A  loan  can   be  demanded 


only  upon  a  live  and  subsisting 
policy.  Union  Cent.  L.  Ins.  Co.  v. 
Buxer,  62  Ohio  St.  385,  49  L.R.A. 
737,  57  N.  E.  66;  14  R.  C.  L.  p.  942. 
The  breach  of  any  condition  or  cov- 
enant of  the  policy  vital  to  its  life 
or  efficiency  would  justify  refusal 
of  a  loan  and  afford  ground  of  de- 
fense to  an  action  for  breach  of  the 
undertaking.  For  these  reasons  we 
are  of  the  opinion  that  the  statutory 
method  of  pleading 
may  properly  be  ritfo*n"oir 
followed  in  the  as-  ^■•jyj;."''* 
sertion  of  demands 
of  this  class.  The  other  criticisms 
of  the  counts  on  the  policies — ^lack 
of  allegation  of  the  promises  sued 
on,  averment  of  the  promises  upon 
which  the  action  is  based,  breaches 
of  the  contracts,  and  assignments 
of  the  policies  or  offers  to  assign 
them — ^would  take  the  case  entirely 
out  of  the  statute  if  sustained. 
They  amount  to  no  more  than  spe- 
cific invocations  of  conmion-law 
rules  of  pleading,  with  the  observ- 
ance of  which  the  statute  dispenses. 
Refusal  of  the  defendant  to  make  the 
loans  it  agreed  to  make  is  averred, 
and  the  statute  requires  nothing 
more,  except  the  filing  of  the  poli- 
cies or  copies  thereof  with  the  dec- 
laration. 

The  defendant's  demand  for  a 
more  particular  statement  of  the 
nature  of  the  plaintiff's  demand  was 
properly  overruled. 
From  the  policies  —- «^*««'^- 
filed  with  the  declaration  and  the 
allegation  of  refusal  to  make  loans, 
the  defendant  had  full  knowledge 
of  everything  it  was  required  to 
meet,  except  the  items  constituting 
the  aggregate  of  the  damages 
claimed,  and  they  were  supplied  by 
the  bill  of  particulars.  The  assign- 
ment of  error  based  on  this  ruling 
seems  to  have  been  abandoned. 

Refusal  of  the  court  to  execute 
the  writ  of  inquiry  upon  the  de- 
mand of  the  plaintiff  after  consider- 
able delay  occasioned  by  consider- 
ation of  tha  demurrer  and  demands 
by  both  parties  for  specifications  of 
the  cause  of  action  and  grounds  of 
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defense   respectively   is   not  avail- 

Appe«i-dei»r  able  as  matter  of 
is  w»it  of  error.    Until  actual 

laqniry.  ^^^^  ^f  judgHient 

the  right  of  defense  existed  without 
disclosure  of  an  excuse  for  delay 
(Citizens'  Trust  &  G,  Co.  v.  Young, 
75  W.  Va.  241,  83  S.  E.  1007),  and 
none  had  been  entered  at  the  date 
of  the  demand  for  entry  thereof. 
For  mere  delay  in  procedure,  if  un- 
due and  unreasonable,  there  was  no 
doubt  a  remedy  that  could  have 
been  invoked  at  the  time. 

The  clause  in  each  of  the  policies 
upon  which  the  action  is  founded 
reads  as  follows:  ''After  this  pol- 
icy has  been  in  force  three  years  the 
society  will  make  loans  thereon  at  5 
per  cent  interest  per  annum,  pay- 
able in  advance,  of  the  respective 
amounts  stated  in  the  following 
table  upon  the  due  assignment  of 
this  policy  to  the  society  as  collat- 
eral security  for  such  loan." 

When  the  plaintiff  applied  for 
loans  under  it  the  defendant  sub- 
mitted to  him  a  form  of  agreement 
binding  him  to  repay  the  loans  on 
the  dates  on  which  the  premiums 
should  become  payable,  and  then 
providing  as  follows:  "In  consid- 
eration of  said  loan  the  party  of  the 
second  part  hereby  assigns,  trans- 
fers, and  sets  over  all  his  right, 
title,  and  interest,  including  the 
right  to  exercise  any  and  all  options 
and  privileges  in  policy  No.  1,036,- 
147  on  the  life  of  Charles  N.  Brady 
issued  by  said  party  of  the  first 
part,  together  with  all  money  which 
may  be  payable  under  the  same  to 
said  party  of  the  first  part  as  collat- 
eral security  for  the  repayment  of 
said  loan.  In  the  event  of  default, 
in  the  repayment  of  said  loan  upon 
the  date  hereinabove  mentioned, 
the  party  of  the  first  part  is  hereby 
fully  authorized  and  empowered, 
without  notice  to  and  without  de- 
mand for  payment  by  the  party  of 
the  second  part,  to  cancel  said  policy 
and  to  apply  the  cash  surrender 
value  of  such  cancelation  to  the  pay- 
ment of  said  loan  and  any  unpaid 
interest;  and  upon  the  maturity  of 
said  policy,  either  by  death  or  lapse 


of  time,  the  party  of  the  first  part 
is  hereby  authorized  and  empow- 
ered to  exercise  any  right  or  option 
and  accept  and  extend  any  privilege 
or  other  benefit  held,  possessed,  or  ' 
enjoyed  by  the  party  of  the  second 
part,  under  the  terms  and  condi- 
tions of  said  policy,  including  the 
right  to  commute  any  amount  due 
in  instalments,  whether  provided 
for  in  the  policy  contract  or  not. 
Should  the  surrender  value  of  said 
policy  exceed  the  amount  of  above 
loan,  with  interest  at  6  per  cent 
thereon,  then,  and  in  that  case,  the 
excess  value  above  the  loan  and  in- 
terest shall  be  due  and  payable  to 
the  legal  owner  or  owners  of  the 
policy  on  demand." 

Declining  to  sign  it  in  this  form, 
the  plaintiff  made  three  interlinea- 
tions therein,  one  providing  for  ex- 
tension of  the  loan  by  payment  of 
interest  in  advance  for  one  year, 
another  for  thirty  days'  notice  of 
intention  to  cancel  the  policy  for  de- 
fault of  payment  of  the  loan  on  the 
due  date  thereof,  and  the  third  for 
waiver  of  further  demand  of  pay- 
ment. The  defendant  expressed  its 
intention  and  determination  in  cor- 
respondence not  to  alter  its  form 
in  any  respect.  Thereupon  the  plain- 
tiff borrowed  the  money  from  other 
parties,  using  as  collateral  certifi- 
cates of  stock  in  corporations  owned 
by  him. 

That  the  loan  provision  bound  the 
defendant  to  make  renewable  or 
successive  loans  to  the  extent  of  the 
specified  loan  values  after  the  policy 
had  been  in  force  for  three  years 
until  the  maturity  thereof,  provided 
the  policy  was  kept  alive  by  the  pay- 
ment of  premiums  and  performance 
of  conditions  and  covenants  neces- 
sary to  its  continu-  ,— «*-««-^ 

ance      m      force,      if    aarreement  to 

any,  and  payment  "**""*  '^*"'- 
of  interest  in  advance,  from  year  to 
year,  does  not  seem  to  be  disputed. 
In  the  correspondence  there  is  a 
protestation  against  purpose  on 
the  part  of  the  defendant  to  deny 
this  right  in  the  policyholder,  but 
his  claim  of  right  to  notice  of  can- 
celation is  flatly   denied.    A  letter 
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written  by  its  superintendent  to  the 
local  agent  with  whom  the  plaintiff 
negotiated  expresses  its  purpose 
and  its  construction  of  the  contract 
in  the  following  terms:  "I  note  the 
interlineations  in  the  loan  agree- 
ment, but  regret  to  say  that  the  so- 
ciety cannot  accept  any  loan  agree- 
ments with  changes  made  therein. 
It  is  the  form  of  loan  agreement 
carefully  prepared  by  counsel,  and 
it  is  necessary  that  it  be  executed 
without  change  in  every  case.  In 
the  matter  of  a  renewal  of  the  loan, 
the  society  would  be  very  glad  to 
furnish  the  beneficiary  on  this  con- 
tract with  an  additional  document 
in  the  shape  of  a  letter  agreeing  to 
continue  the  loan  in  accordance  with 
the  terms  of  the  contract,  although 
this  is  not  necessafy,  a&  the  con- 
tract itself  brings  it  out.  The  mat- 
ter of  the  notice  is  one  the  society 
cannot  consider  any  more  than  a 
bank  will  consider  requirements  to 
give  notice  in  its  loan  forms.  As  a 
matter  of  practice  the  society  does 
send  out  notices  in  regard  to  re- 
newal of  loans  through  the  payment 
of  interest  prior  to  their  maturity, 
but  we  cannot  and  will  not  put  our- 
selves in  position  of  perhaps  com- 
plicating either  the  policy  or  the 
loan  through  any  claimed  failure  to 
do  so.  We  would  be  glad  to  state 
what  our  practice  in  this  matter  is 
in  a  separate  communication,  but 
will  not  bind  ourseflves  to  send  any 
notice." 

A  fair  and  reasonable  construc- 
tion of  the  policy,  considered  as  a 
whole,  leaves  no  doubt  as  to  the  pur- 
pose of  the  loan  provision.  It  is  a 
part  of  the  policy,  and  must  be  in- 
terpreted in  the  light  of  the  gener- 
al purpose  of  the  contract  in  which 
it  is  found.  It  cannot  be  assumed 
that  the  defendant  intended  to  bind 
itself  to  make  renewable  loans  at  a 
fixed  rate  of  interest  below  that 
usually  paid  to  any  persons  other 
than  the  holders  of  live  policies. 
There  was  presumptively  a  consid- 
eration for  such  an  agreement.  Aft- 
er the  lapse  of  a  policy  for  any 
reason,  there  would  be  no  real  justi- 
fication for  the  favor  or  indulgence 


stipulated  for  in  the  loan  provisioiL 
It  was  a  means  of  encouragement  of 
sales  of  policies  and  payments  of 
premiums  keeping  them  in  force. 
There  is  an  express  forfeiture  for 
nonpayment  of  premiums  and  aet* 
tlement  on  a  basis  which  includes 
deduction  of  any  indebtedness  to  tbe 
defendant  under  the  contract  This 
necessarily  involves  by  the  very 
terms  of  the  agreement  extinguish- 
ment of  the  loan  in  consequence  of 
nonpayment  of  any  premium.  As- 
signment of  the  policy  as  collateral 
security  for  the  money  loaned  and 
the  interest  necessarily  carried 
right  of  cancelation  for  nonpayinent 
of  the  loan  or  the  interest. 

A  stipulation  in  the  loan  agree- 
ment for  renewal  on  payment  of  in- 
terest in  advance,  provided  the 
premiuih  should  have  been,  or 
should  be  contemporaneously,  paid 
for  the  period  of  the  renewal,  so  as 
to  keep  the  policy  in  force  for  such 
period,  would  have  been  in  exact  ac- 
cord with  the  reciprocal  rights  of 
the  parties  under  a  proper  construc- 
tion of  the  policy.  The  agreement 
submitted  and  rejected  by  the  plain- 
tiff was  a  manifest  departure  from 
it,  since  it  would  have  made  the 
debt  absolutely  due  and  payable  on 
the  date  specified.  It  made  no  pro- 
vision for  the  borrower's  clear  right 
of  renewal,  and  by  necessary  impli- 
cation denied  it.    But  the  tender  of 

a   separate    instru-  _eo»t«iot  u 
ment     giving     the  •ep«r«te 
right,    though    in-  "'•''•'• 

formal,  was  a  sufficient  compliance. 
The  two  papers,  if  exchanged, 
would  have  been  read  and  consid- 
ered together  and  so  harmonized  as 
to  carry  into  effect  the  intention 
clearly  expressed.  Pardee  v.  C 
Crane  &  Co.  74  W.  Va.  359,  82  S.  t 
340.  A  deed  absolute  on  it5  face 
may  be  held  to  have  effected  only  a 
conditional  grant  upon  disclosure  of 
a  defeasance  in  a  separate  paper 
executed  by  the  grantee.  Hoffman 
V.  Ryan,  21  W.  Va.  415;  Kygerv. 
Depue,  6  W.  Va.  288. 

The    provision    in  the  proposed 
agreement  for  cancelation  of  the 
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ithout  notice  in  case  of  de- 
fault in  payment  of 
the  ]oan  was  also 
inconsistent  with 
y  contract.  It  does  not  call 
an  agreement  of  that  kind, 
the  insured  to  make  a  due 
snt  of  the  policy  as  coUat- 
irity,  but  it  does  not  say 
rnment  shall  carry  right  to 
rnee  to  cancel  it  without  no- 
an  opportunity  to  show 
default  or  to  pay  the  loan 
i  the  policy  after  a  default, 
lays  of  grace  allowed  in  the 
use  of  the  division,  entitled 
?es  and  Conditions/'  do  not 
defaults  in  the  payment  of 
e  right  to  pay  after  default 
:pressly  provided  for  in  the 
As  to  it,  the  policy  is  open 
ruction,  and  the  agreement 
I  would  have  amounted  to 
!al  construction  by  tiie  par^ 
ding  upon  them.  The  as- 
t  stipulated  for  as  a  condi- 
the  loan  was  not  defined 
fB  than  by  the  use  of  the 
lue/'  and  the  phrase  ''as 
tl  security,"  but  it  is  contend- 
an  assignment  as  banks 
rily  take  in  making  loans  on 
1  was  contemplated.  The 
;e  between  the  relations  of 
irties  and  those  obtaining 
a  bank  and  a  borrower  is 
rked.  This  is  a  contract  to 
loan  on  certain  conditions 
1  in  general  terms.  In  the 
se  there  is  no  contract  and 
aration  to  make  the  loan, 
has  been  previously  settled 
the  parties.  Here  there  is 
ct  to  make  a  loan,  and  it  is 
s  to  right  of  cancelation 
notice  for  default.  Such 
deemed  not  to  exist  in  the 
of  a  waiver  expressed  or 
)ly  and  fairly  implied. 
Collateral  Securities,  §§  730 
Moreover,  the  subject-matter 
ssignment  stipulated  for  is 
nlike  commercial  paper.  It 
3cutory  contract  based  upon 
IS  that  have  changed  and 
>e  restored,  wherefore  its 
7  be  far  more  detrimental 


than  the  loss  of  a  merely  pecuniary 
demand.  The  rates  of  premium  ad- 
vance with  age,  and  physical  in- 
firmities liable  to  occur  at  any  time 
may  have  rendered  it  impossible  for 
the  insured  in  any  case  to  obtain 
new  insurance  at  even  higher  rates. 
The  principle  of  analogy  fails  for 
total  dissimilarity  in  situation  and 
circumstances. 

Lack  of  proof  of  plaintiff's  readi- 
ness, willingness,  and  desire  to  take 
the  loan  upon  proper  conditions, 
and  deviation  of  the  form  as  altered 
by  him  from  the  true  interpretation 
of  the  contract,  in  that  it  fails  to 
provide  for  continuance  of  the  pol- 
icy in  force  by  payment  of  premi- 
ums, are  urged  against  the  verdict. 
His  application  for  the  loan  and  ex- 
pression of  willingness  to  execute 
his  obligation  for  it  and  assign  the 
policy  warranted  the  jury  in  find- 
ing his  willingness  and  desire  to 
take  it.  Nothing  in 
his  conduct  indi-  7ifjj?***"" 
cated  unwillingness 
to  sign  an  agreement  making  the 
maintenance  of  the  policy  a  condi- 
tion of  continuance  of  the  loan. 
At  the  very  inception  of  the  nego- 
tiations, he  was  met  with  a  flat  re- 
fusal to  provide  for  notice  of 
default  as  a  step  preliminary  to 
cancelation.  That  excused  further 
negotiation  on  his  part,  and  he  was 
under  no  duty  to  suggest  conditions 
favorable  to  the  defendant.  It 
seems  to  have  been  amply  able  to 
take  care  of  its  own  interests. 

An  exception  was  taken  to  the 
overruling  of  a  general  objection  to 
the  introduction  of  a  letter  from 
Thomas  B.  Sweeney,  the  local  agent 
of  the  defendant,  through  whom  the 
plaintiflf  negotiated  for  the  loan,  di- 
rected to  the  defendant's  superin- 
tendent, and  urging  compliance 
with  the  conditions  suggested  by 
the  plaintiff.  Some  of  the  matter 
contained  in  it  may  have  been  inad- 
missible, but  it  was  clearly  admissi- 
ble for  proof  of  the  plaintiff 's  efforts 

to  obtain  the  loan  Bvideuce- 
referred    to    in    it.  objection— 
Under  such  circum-  «^»*'*>- 
stances  a  general  objection  is  un- 
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availing.  It  must  be  special  and 
limited  to  the  inadmissible  part  of 
the  evidence  or  the  purpose  for 
which  it  cannot  be  considered. 
State  V.  Hood,  63  W.  Va.  182,  15 
L.R.A.(N.S.)  448,  129  Am.  St.  Rep. 
964,  59  S.  E.  971 ;  State  v.  Calhoun, 
67  W.  Va.  666,  69  S.  E.  1098; 
Billups.  V.  Woolridge,  80  W.  Va.  13, 
91  S.  E.  1082. 

The  policy  under  which  the  first 
loan  was  applied  for  was  isaued  in 
1901.  A  provision  of  a  form  of 
policy  used  by  the  defendant  in 
1911,  relating  to  loans,  and  allow- 
ing the  borrower  all  the  conditions 
claimed  by  the  plaintiff,  and  even 
more,  was  admitted  over  an  objec- 
tion. As  this  tended  to  prove  rea- 
sonableness of  the  plaintiff's  con- 
struction of  the  contract  in  the 
estimation  of  the  defendant,  as  dis- 
closed  by   its   sub- 

7on?raA«f"**         scquent        conduct 

relating  to  the  sub- 
ject-matter, it  was  relevant  and 
material,  wherefore  the  objection 
was  properly  overruled.  State  ex 
rel.  Mt.  Hope  Coal  Co.  v.  White 
Oak  R.  Co.  65  W.  Va.  15,  28  L.R.A. 
(N.S.)  1013,  64  S.  E.630.  Although 
the  provision  was  read  from  a  book 
not  prepared  nor  issued  by  the  de- 
fendant, nor  used  by  the  witness, 
defendant's  local  agent,  the  court 
permitted  the  reading  thereof  on 
the  ground  of  the  right  of  the  wit- 
ness to  use  it  to  refresh  his  memory. 
He  said  he  knew  the  company  had 
issued  policies  containing  the  pro- 
vision read  since  1907.  As  it  was 
not  the  basis  of  the  action,  and  the 
evidence  went  merely  to  the  defend- 
ant's conduct,  it  does  not  fall  with- 
in the  rule  requiring  production  of 
the  best  evidence.  The  witness's 
knowledge  of  the  conduct  in  ques- 
tion was  admis- 
sible. He  said  the 
provision  was  a 
standard  one  known  in  all  policies 
issued  since  some  time  in  the  year 
1907. 

Inasmuch  as  the  plaintiff  borrowed 
the  money  from  banks  on  collateral 
other  than  the  policies  owned  by 
him,  and   did  not   hire   or  borrow 
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collateral  for  the  purpose,  the  testi- 
mony of  twd  witnesses  proving  the 
customary  rate  paid  for  the  use  of 
borrowed  collateral  was  objected  to, 
but  the  court  admitted  it;  A  ma- 
jority of  the  members  of  this  court 
are  of  the  opinion  that  the  evidence 
was  inadmissible.  Judge  Miller  and 
I  think  the  court  properly  admitted 
it.  The  collaterals  were  used  to 
accomplish  the  purpose  of  the  de- 
fendant's broken  t„.„,««^.^ 
agreement,  and  the  i"^e?i"^ 
plaintiff's  right  to  *»'"*^-- 
compensation  for  its  use  is,  we  thinkp 
clear.  In  the  absence  of  a  prec- 
edent, the  question  turns  on  general 
principles,  and  the  owner  of  prop- 
erty used  in  the  performance  of  a 
broken  obligation  of  another  to 
him  is  entitled  to  compensation.  If 
it  had  been  a  horse,  an  implement, 
or  a  machine  so  used,  the  right 
would  be  clear  and  admitted.  That 
the  property  used  was  of  a  different 
kind  cannot  logically  constitute  an 
exception. 

The^  plaintiff  cross  assifinss  error 
in  the  refusal  of  his  proposed  in- 
struction No.  4,  which  would  ha?e 
told  the  jury  he  had  right  to  recover 
for  the  use  of  his  collateral  securi- 
ties. The  disposition  of  the  assign- 
ment of  error  relating  to  the  evi- 
dence adduced  to  prove  this  item 
sustains  the  refusal  of  the  instruc- 
tion. 

His  instruction  No.  3  is  founded 
upon  the  theory  of  right  of  recov- 
ery for  his  time  and  labor  •  devoted 
to  procurement  of  the  loans  from 
banks,  and  he  proved  by  a  witness 
that  brokers  charged  1  of  1  per  cent 
for  procuring  loans  in  the  commu- 
nity in  which  he  resided,  but  not  that 
he  had  paid  that  rate.  He  procured 
the  loans  himself.  The  argument 
submitted  in  support  of  the  assign- 
ment of  error,  based  on  the  giving 
of  the  instruction,  does  not  seem  to 
question  right  to  compensation  for 
such  services,  but  it  denies  suffi- 
ciency of  the  evidence  to  warrant 
the  instruction.  The  evidence  does 
not  detail  the  days  or  hours  of  seir- 
ice,  and  it  proves  the  loans  in  ques- 
tion were  only  parts  of  larger  ones 
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obtained.  Notwithstanding  these 
circumstances,  it  justified  the  giv- 
ing of  the  instruction.  As  a  general 
rule,  such  services  are  not  com- 
pensated for  on  the  basis  of  rates 
by  the  day  or  hour.  Such  compen- 
sation is  made  ordinarily  on  a  per- 
centage basis,  Susceptibility  of  ap- 
portionment of  the  value  of  the 
service  required  in  procuring  the 
larger  loans  of  which  those  in  ques- 
tion were  parts  is  obvious. 

All  of  the  instructions  requested 
^by  the  defendant  were  contrary  to 
the  conclusion  here  expressed  as  to 
the  interpretation  of  the  contract 
and  the  rights  of  the  parties  there- 
under, wherefore  they  were  proper- 
ly refused.  In  substance  and  effect 
they  would  have  been  directions  to 
find  for  the  defendant.  The  court 
properly  told  the  jury,  in  an  oral 
charge,  they  should  find  for  the 
plaintiff  and  assess  his  damages  at 
not  less  than  $562,  the  amount  of 
the  interest  he  had  had  to  pay  in 
excess  of  that  stipulated  for. 

Exclusion  here  of  the  item  for 
compensation  for  the  use  of  collat- 
eral securities,  which  the  jury 
necessarily  included  in  their  ver- 
dict, makes  it  excessive.  It  is  so  for 
another  reason.  The  proof  of  value 
of  services  in  procuring  loans  does 
not  warrant  recovery  of  $500  on 
that  account.  The  usual  compen- 
sation to  brokers  for  obtaining  loans 
in  the  plaintiff's  community  is,  ac- 
cording to  the  evidence,  i  of  1  per 
cent  and  nothing  for  renewals.    He 


.says  he  handled  the  $17,680  on 
about  thirty  loans,  but  this  is  quali- 
fied by  an  admission  that  some  of 
them  were  renewals.  Just  how 
many  were  actual  loans  and  how 
many  renewals  he  does  not  say. 
His  evidence  is  too  uncertain  on  this 
point  to  justify  recovery  of  the 
amount  claimed  and  allowed  for 
services. 

The  letter  of  Thomas  B.  Sweeney, 
agent,  to  the  superintendent,  trans- 
mitting the  form  of  agreement  with 
interlineations  made  by  the  plain- 
tiff, and  dated  March  30,  1911,  was 
admissible  to  prove 

transmission   of  the    correL'iumdences 

altered  form.  In 
view  of  other  evidence  of  the  fact, 
it  may  not  have  been  important, 
but  it  was  relevant  and  material. 
The  court  should  have  admitted  it. 
For  reasons  stated  in  the  disposi- 
tion of  the  assigninent  of  error 
predicated  on  the  admission  of 
Sweeney's  testimony,  the  loan  clause 
used  in  the  policy  of  1915,  issued  by 
the  defendant,  should  have  been  ad- 
mitted. No  evidence  offered  to 
prove  purpose  on  the  part  of  the  de- 
fendant to  discourage  policy  loans 
is  pointed  put  in  the  cross  assign- 
ment of  error  pertaining  to  it  or 
elsewhere.  The  court  will  not 
search  the  record  for  it. 

The  judgment  will  have  to  be  re- 
versed, the  verdict  set  aside,  and  a 
new  trial  allowed. 

Petition  for  rehearing  denied, 
May  9,  1918. 


ANNOTATION. 


Breaches  of  loan  agreements  in  insurance  poKdes. 


As  indicated  by  the  title,  this  note 
deals  with  the  question  of  breaches  of 
loan  agreements  by  the  insurer  as  con- 
stituting a  ground  for  an  action  for 
damages,  or  as  justifying  a  rescission 
of  the  policy  by  the  insured. 

Provisions  giving  the  insured  a 
right  to  borrow  on  the  policy  after  a 
certain  number  of  premiums  have  been 
paid  are  now  commonly  found  in  life 
insurance  policies.   This  right  in  many 


instances  is  a  potent  factor  in  induc- 
ing the  taking  of  a  policy.  It  is  a  part 
of  the  contract,  and  the  insured  is 
entitled  to  loans  in  accord  with  the 
conditions  stated  in  such  provisions, 
and  clearly  has  the  right  to  maintain 
an  action  for  damages  in  case  the  in- 
surer refuses  to  make  a  loan  accord- 
ing to  its  contract. 

It  will  be  noted  that  in  the  reported 
case    (Hubbard    v.    Equitable    Life 
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ASSUR.  SOG.  ante,  886)  the  policy  pro; 
vided  that  after  it  had  been  in  force 
a  certain  time,  the  insurer  would  make 
loans  at  stated  interest,  of  amounts 
named  in  a  table,  upon  assignment  of 
the  policy  as  collateral,  and  that  it  was 
decided  that  this  agreement  contem- 
plated a  continuance  of  the  loans  at 
the  option  of  the  borrower  upon  pay- 
ment of  premiums  and  interest  in  ad- 
vance until  the  maturity  of  the  policy, 
and  the  insured  was  therefore  held  en- 
titled to  a  provision  in  the  loan  agree* 
ment  giving  him  a  right  of  renewal 
upon  payment  of  interest  for  such 
time  as  he  kept  the  policy  alive  up  to 
the  time  of  maturity;  but  it  was  held 
that  a  provision  in  a  separate  paper 
was  sufficient  to  give  him  this  right, 
and  that  he  could  not  refuse  the  loan 
because  it  was  not  incorporated  in  the 
loan  agreement  proper. 

It  was  further  decided  that  the  in- 
sured was  entitled  to  a  reasonable  no- 
tice of  the  insurer's  intention  to  can- 
cel the  policy  for  default  in  payment 
of  the  loan,  and  that  the  insurer's  re- 
fusal to  make  the  loan  without  a  pro- 
vision in  the  loan  agreement  giving  it 
the  right  to  cancel  the  policy  without 
notice  was  a  breach  of  the  loan  pro- 
vision of  the  policy. 

A  similar  situation  arose  in  Boze- 
man  v.  Prudential  Ins.  Co.  (1908)  130 
Ky.  572,  113  S.  W.  836,  where  a  policy 
provided  the  conditions  on  which  loans 
should  be  made,  but  did  not  include 
a  provision  that  if  the  loan,  with  the 
accumulated  interest,  should  become 
equal  to  the  reserve  value  of  the  pol- 
icy, the  company  might  demand  im- 
mediate payment  of  the  loan,  or  any 
part  thereof,  and  that,  if  not  paid,  the 
policy  should  become  void,  and  it  was 
held  that  such  a  provision,  which  the 
insurer  incorporated  in  a  loan  agree- 
ment, was  not  binding  on  the  insured, 
as  it  was  without  any  consideration 
to  support  it.  It  was  further  held, 
however,  that  if  it  were  regarded  as 
valid,  the  evidence  in  the  case  failed 
to  show  that  the  amount  of  the  loan 
and  interest  equaled  the  legal  reserve. 

While  a  breach  of  the  insurer's  con- 
tract to  make  loans  gives  the  insureid 
a  right  to  maintain  an  action  for  dam- 
ages, it  has  been  held  not  to  justify 


him  in  rescinding  the  contract  ud 
maintaining  an  action  for  a  return  of 
the  premiums. 

In  Lewis  v.  New  York  L.  Ins.  Co. 
(1910)  30  L.R.A.(N.S.)  1202,  84  a  C 
.  A.  181,  181  Fed.  433,  so  holding,  the 
court  observed  that  the  undertaking 
was  merely  subsidiary  to  the  maiii 
purpose  of  the  contract,  which  was  to 
insure. 

It  was  further  held  in  this  case  that, 
assuming  that  the  insured  was  e&- 
;titled  to  rescind  for  a  refusal  to  make 
a  loan,  no  case  for  rescission  wss 
made,  where  the  insured  had  not  al- 
lowed time  between  the  making  of  his 
demand  for  a  loan  and  the  bringing  of 
suit,  for  the  application  to  reach  the 
home  office  and  a  reply  to  be  returned, 
and  had  not  executed  a  loan  agre^ 
ment  which  the  policy  made  a  condi- 
tion precedent  to  the  granting  of  a 
loan. 

And  under  the  pleadings  in  this 
case,  which  set  forth  an  action  praying 
damages  for  a  failure  to  make  a  loia 
on  the  policy  according  to  its  terms, 
it  was  held  that  there  could  be  no  re- 
covery of  premiums,  and  that  it  was 
immaterial  that  the  complaint  con- 
tained language  indicating  an  inten- 
tion on  the  plaintifTs  part  to  repudiate 
the  contract,  where  it  also  showed  that 
the  insurer  had  no  such  intention. 

In  New  York  L.  Ins.  Co.  v.  Pope 
(1902)  189  Ky.  567,  68  S,  W.  851 
where  the  original  policy  provided  for 
.  loans  to  the  insured,  one  of  the  con- 
ditions being  an  assignment  of  the 
policy  to  the  insurer  as  collateral,  i 
recovery  of  damages  for  a  breach  of 
the  agreement  was  allowed,  it  appear- 
ing that  the  original  policy  had  bees 
burned  and  that  a  copy  had  been  dt- 
livered  to  the  insured,  and  that  he  hid 
applied  for  a  loan,  but  had  been  re- 
-fused, because  the  original  policjwas 
'  not  delivered  as  collateral.  A  rescis- 
sion and  a  recovery  of  the  premioisi 
paid,  however,  was  denied. 

And  in  Harn  v.  Missouri  State  L 
Ins.  Co.  (1918)  —  OUa.  — ,  173  Pac 
214,  where  an  endowment  policy  con- 
tained a  provision  giving  the  insured 
the  right  to  borrow  money  from  the 
Insurer  on  the  security  of  the  polic; 
in    progressive   sums    as    the  policj 
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matiired,  it  was  held  to  create  a  col- 
lateral contract  only,  a  breach  of 
which  would  not  amount  to  a  repudia- 
tion of  the  contract  of  insurance;  and 
in  this  case,  where  the  full  loan  value 
of  the  policy  had  been  exhausted  by 
loans  to  the  insured,  it  was  held  not 
a  violation  of  any  part  of  the  policy 
to  refuse  a  loan  to  the  insured  until 
prepayment  of  the  next  premium  fall- 
ing due,  and  that  the  insured  was  there- 
fore entitled  to  no  damages  because  of 
the  insurer's  refusal  to  make  a  fur- 
ther loan  before  the  prepayment  of 
such  premium. 

A  rescission  was,  however,  allowed 
in  Key  v.  National  L.  Ins.  Co.  (1899) 
107  Iowa,  446,  78  N.  W.  68,  on  the  in- 
surer's refusal  to  make  a  loan  in  ac- 
cord with  an  agreement  of  its  agent, 
as  the  taking  of  the  insurance  was 
held  merely  an  incident,  and  the  mak- 
ing of  a  loan  the  principal  object,  it 
appearing  that  the  policy  had  been 
taken  expressly  for  the  purpose  of  se- 
curing a  loan,  and  under  an  agreement 
with  the  agent  that  the  policy  need 
not  be  accepted  unless  a  loan  was 
made. 

With  respect  to  the  measure  of  dam- 
ages it  will  be  noted  that  in  the  re- 


ported   case    (HUBBABD   V.    EQUITARIiB 

Life  Assur.  Soc.  ante,  886),  upon  its 
appearing  that,  after  the  insurer's  re- 
fusal to  make  the  loan,  the  insured 
borrowed  the  money  applied  for  else- 
where, upon  collateral  other  than  the 
policy,  at  a  rate  of  interest  higher 
than  that  provided  for  in  the  loan 
agreement  of  the  policy,  but  the  low- 
est obtainable,  he  was  held  entitled  to 
recover  the  interest  paid  in  excess  of 
that  provided  for  in  the  loan  agree- 
ment for  the  same  period,  and  also  the 
reasonable  value  of  his  services  in 
procuring  the  loan,  but  not  entitled 
to  compensation  for  the  use  of  the 
securities  employed. 

In  New  York  L,  -Ins.  Co.  v.  Pope 
(1902)  139  Ky.  567,  68  S.  W.  851,  it 
was  held  that  the  measure  of  damages 
was  the  difference  between  the  inter- 
est at  which  the  defendant  agreed  to 
furnish  the  money,  and  the  rate,  not 
exceeding  the  legal  rate,  at  which  a 
loan  could  have  been  obtained  else- 
where; at  least  in  the  absence  of  an 
averment  that  the  money  was  desired 
for  a  specified  purpose  known  to  the 
defendant,  and  that  it  could  not  have 
been  obtained  elsewhere.      J.  T.  W. 


R.  F.  BICKNELL  et  aL,  Respts., 

V. 

OWYHEE  SHEEP  &  LAND  COMPANY,  Limited,  et  al.,  Appts. 

idaho  Supreme  Court  ^October  81,   1918, 

(81  Idaho,  696,  176  Pac.  782.) 

Sale  —  seller  holding  for  buyer. 

1.  Although  the  goods  remain  in  the  possession  of  the  seller  there  may 
be  a  receipt  by  the  buyer,  if  the  former  ceases  to  hold  as  owner  and  agrees 
to  hold  as  bailee  of  the  latter. 

[See  note  on  this  question  beginning  on  page  902.] 


~  Statute  of  Frauds  —  delivery. 

2.  Delivery  and  acceptance  of  prop- 
perty  sold  under  an  executory  con- 
tract of  sale  take  the  contract  out  of 
the  Statute  of  Frauds. 

~  acceptance  —  oifer  of  resale. 
8.  The  act  of  the  buyer  in  offering 

to  sell  goods  which  he  has  contracted 

■^^■■™»^»i»— ■^^^■^-■-••••i^— "••— »••— »^"— "-^i^^^^i"— ^-^»— ^"— ^••••^i^i^ 

Headnotes  1-4  by  Budge,  Ch.  J. 
4  A.L.R.— 67. 


to  purchase  is  such  an  act  as  consti- 
tutes  an  acceptance  thereof,  so  as  to 
take  the  contract  out  of  the  operation 
of  the  Statute  of  Frauds. 

Trial  —  jury  —  delivery  and  accept* 
ance. 

4.  Questions  of  sale,  delivery,  and 
acceptance  sufficient  to  take  a  con« 
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tract  of  sale  out  of  the  Statute  of 
Frauds  are  questions  of  fact  for  the 
jury,  under  proper  instructions;  and 
if  there  is  sufficient  evidence  to  jus- 
tify the  jury  in  reaching  the  conclu- 
sion that  the  goods  were  delivered 
and  accepted  unconditionally,  their 
verdict  should  not  be  disturbed. 

Evidence   —  sale   of   sheep  —   suf- 
ficiency. 

5.  The  delivery  by  the  seller  and 
acceptance  by  the  buyer  of  sheep  may 
be  found  from  the  fact  that  the  seller 


stopped  loading  an  intended  shipment 
when  the  animals  included  in  the  sale 
were  loaded,  and  accepted  traveling 
expenses  from  the  buyer  to  ac- 
company the  sheep  to  market,  and  the 
counting  of  them  as  a  basis  for  settle- 
ment. 

Sale  —  delivery  —  what  is. 

6.  No  act  of  a  seller  of  personal 
property  alone  can  constitute  a  de- 
livery taking  the  contract  out  of  the 
Statute  of  Frauds,  without  a  receipt 
and  acceptance  by  the  buyer. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Twin 
Falls  County  (Babcock,  J.)  in  favor  of  plaintiffs  in  an  action  brought  to 
recover  for  the  alleged  conversion  of  certain  sheep.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Guthrie  &  Bowen,  for  ap- 
pellants : 

The  evidence  is  insufficient  to  sus- 
tain the  verdict  for  the  reason  that  no 
competent  evidence  was  introduced 
to  show  any  damage  to  the  plaintiffs, 
nor  any  evidence  from  which  damage 
could  be  computed,  and  particularly 
there  was  no  evidence  which  would 
entitle  the  plaintiffs  to  recover  the 
sum  of  $7,050.92. 

Walker  v.  First  Nat  Bank,  43  Or. 
102,  72  Pac.  645;  Carlson  v.  Jordan, 
4  Neb.  (Unof.)  359,  93  N.  W.  1130; 
Houston,  E.  &  W.  T.  R.  Co.  v.  Gar- 
rison, —  Tex.  Civ.  App.  — ,  37  S.  W. 
971;  38  Cyc.  2088,  2097;  Sutton  v. 
Great  Northern  R.  Co.  99  Minn.  376, 
109  N.  W.  815;  Sears  v.  Lydon,  5 
Idaho,  358,  49  Pac.  122;  Daggett  v. 
Davis,  53  Mich.  35,  51  Am.  Rep.  91, 
18  N.  W.  548;  Gensburg  v.  Marshall 
Field  &  Co.  104  Iowa,  599,  74  N.  W.  3 ; 
Harlan  v.  Brown,  4  Ind.  App.  319,  30 
N.  E.  928;  Walley  v.  Deseret  Nat. 
Bank,  14  Utah,  305,  47  Pac.  147; 
Griggs  V.  Day,  136  N.  Y.  152,  18 
L.R.A.  120,  32  Am.  St.  Rep.  704,  32  N. 
E.  612;  Meixwell  V.  Kirkpatrick,  29 
Kan.  679;  Davis  v.  Bliss,  10  L.R.A. 
(N.S.)  458,  and  note,  187  N.  Y.  77,  79 
N.  E.  851;  Bowers  v.  Bradley,  112 
Iowa,  537,  84  N.  W.  534;  Whittler  v. 
Sharp,  48  Utah,  419,  49  L.R.A.(N.S.) 
931,  135  Pac.  112;  Owen  v.  Williams, 
38  Colo.  79,  89  Pac.  778. 

The  evidence  is  insufficient  to  sus- 
tain the  verdict  for  the  reason  that 
the  sale,  as  made  over  the  phone,  was 
not  a  valid  contract  in  view  of  the 
provisions  of  the  Statute  of  Frauds. 

Moore  v.  Bixby,  4  Hun,  802;  Ma- 
lone  V.  Plato,  22  Cal.  103;  Devine  v. 


Warner,  76  Conn.  229,  56  AtL  562; 
Brunswick  Grocery  Co.  v.  Lamar»  116 
Ga.  1,  42  S.  E.  366. 

Mr.  A.  A.  Fraser  also  for  appel- 
lants. 

Messrs.  Oppenheim  &  Hodgin  and 
J.  M.  Parrish,  for  respondents: 

The  facts  alleged  are  sufficient  to 
constitute  a  cause  of  action. 

Rauh  V.  Oliver,  10  Idaho,  9,  77  Pac. 
20;  Anderson  v.  War  Eagle  Consol. 
Min.  Co.  8  Idaho,  7^9,  72  Pac.  671; 
McCormick  v.  Smith,  23  Idaho,  488, 
130  Pac.  999;  McMenomy  v.  Talbot, 
84  Cal.  279,  23  Pac.  1099;  Kibby  v. 
Chitwood,  4  T.  B.  Mon.  91,  16  Ahl 
Dec.  144;  Hotchkiss  v.  Ladd,  36  Vt. 
593,  86  Am.  Dec.  679;  Tucker  v.  Ed- 
wards, 7  Colo.  209,  3  Pac.  233 ;  David- 
son Grocery  Co.  v.  Johnston,  24  Idaho, 
343,  133  Pac.  929,  Ann.  Gas.  19150, 
1129. 

Questions  of  sale  and  delivery  are 
questions  of  fact  for  the  jury  under 
proper  instructions  from  the  court. 
Where  there  is  a  conflict  in  the  evi- 
dence, the  verdict  of  the  jury  will  not 
be  disturbed. 

Hazard  v.  Cole,  1  Idaho,  276;  Coffin 
V.  Bradbury,  3  Idaho,  770,  95  Am.  St. 
Rep.  37,  35  Pac.  716;  Deeds  ▼. 
Stephens,  8  Idaho,  514,  69  Pac.  534; 
Idaho  Implement  Co.  v.  Lambach,  16 
Idaho,  497,  101  Pac.  951;  Havliek  v. 
Davidson,  15  Idaho,  787,  100  Pac.  91. 

If  part  performance  of  an  oral 
agreement  for  the  purchase  of  real  es- ' 
tate  will  take  the  same  out  of  the 
Statute  of  Frauds,  part  performance 
of  an  oral  agreement  to  sell  personal 
property  will  also  remove  the  same 
from  the  operation  of  the  Statute  of 
Frauds. 
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.  Jamison  v.  Simon,  68  Cal.  17,  8  Pac. 
602;  Born  v.  Shaw,  29  Pa.  288,  72  Am. 
Dec.  633;  Snow  v.  Warner,  10  Met. 
132,  43  Am.  Dec.  419;  Dauphiny  v. 
Bed  Poll  Creamery  Co.  123  Cal.  649, 
56  Pac.  451;  Devine  v.  Warner,  75 
Conn.  375,  96  Am.  St.  Rep.  211,  53  Atl. 
782;  Idaho  Implement  Co.  v.  Lam- 
bach,  16  Idaho,  497,  101  Pac.  951. 

When  there  is  a  meeting  of  the 
minds  and  the  parties  have  assented 
to  all  the  terms  of  the  contract,  the 
mere  fact  that  the  contract  was  to  be 
afterwards  reduced  to  writing,  and 
the  writing  is  not  signed,  does  not  in- 
validate the  oral  contract,  the  obliga- 
tions of  which  have  already  attached. 

6  R.  C.  L.  p.  618,  H  39 ;  Williams  v. 
A  C.  Burdick  &  Co.  63  Or.  41,  125 
Pac.  846;  Sanders  v.  Pottlitzer  Bros. 
Fruit  Co.  144  N.  Y.  209,  29  L.R.A.  431, 
43  Am.  St.  Rep.  760,  89  N.  E.  75;  West- 
em  Roofing  Tile  Co.  v.  Jones,  26 
Okla.  209,  109  Pa.  227,  Ann.  Cas. 
1912B,  127. 

In  a  motion  for  nonsuit,  after  the 
plaintiff  has  rested  his  case,  the  de- 
fendant is  deemed  to  admit  the  truth 
of  all  the  facts  which  the  evidence 
tends  to  prove,  and  the  evidence  must 
be  interpreted  most  strongly  against 
the  defendant. 

Havlick  v.  Davidson,  15  Idaho,  787, 
100  Pac.  91;  Barton  v.  Dunlap,  8 
Idaho,  82,  66  Pac.  832;  Fleming  v. 
Baker, '12  Idaho,  346,  85  Pac.  1092; 
Culver  V.  Kehl,  21  Idaho,  595,  123 
Pac.  301 ;  Later  v.  Haywood,  12  Idaho, 
78,  85  Pac.  494;  Allen  v.  Phoenix 
Assur.  Co.  12  Idaho,  653,  8  L.R.A. 
(N.S.)  903,  88  Pac.  245,  10  Ann.  Cas. 
328;  Pilmer  v.  Boise  Traction  Co.  14 
Idaho,  327,  15  L.R.A.(N.S.)  254,  125 
Am.  St  Rep.  161,  94  Pac.  432 ;  Colvin 
V.  Lyons,  15  Idaho,  180,  96  Pac.  572; 
Mineau  v.  Imperial  Dre'lge  &  Ex- 
ploration Co.  19  Idaho,  458,  114  Pac. 
23. 

Budge,  Ch.  3.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  for  the  alleged 
conversion  of  certain  sheep.  The 
cause  was  tried  to  a  jury,  and  a 
verdict  returned  in  favor  of  re- 
spondents for  the  amount  prayed  in 
the  complaint.  This  appeal  is  from 
the  judgment  entered  on  the  ver- 
dict. 

It  appears  that  the  appellant  J. 
L.  Gtay  was  president  and  mana- 
ger, and  S.  D.  Phillips  secretary,  of 


the  Owyhee  Sheep  &  Land  Com- 
pany»  Limited,  at  the  tinae  of  the 
transaction  involved  herein.  Some 
time  prior  to  July  3,  1914,  Bicknell 
had  a  conversation  with  Phillips 
concerning  the  sale  of  the  com- 
pany's 1914  crop  of  lambs.  At  that 
time  Phillips  thought  they  would 
sell  the  lambs  to  another  party. 
Bicknell  wanted  a  chance  to  buy 
them  if  the  other  deal  should  not  be 
consummated.  On  July  3,  1914, 
Bicknell,  learning  that  the  Iambs,  or 
part  of  them,  were  being  shipped  at 
Rogerson,  called  Phillips  on  the  tele- 
phone, inquired  if  the  lambs  were 
sold,  and  was  told  they  were  not, 
but  that  the  company  was  making 
a  shipment,  whidi  was  then  being 
loaded.  Bicknell  wanted  to  buy 
them,  and  offered  $3.50  per  head. 
Phillips  asked  $3.60.  Bicknell  of- 
fered to  "split  the  difference''  and 
take  the  lambs  that  were  being 
loaded,  together  with  those  that 
were  still  on  the  range,  at  $3.55  per 
head.  This  price  was  satisfactory 
to  Phillips,  but  he  said  he  would 
have  to  take  the  matter  up  with 
Gray,  the  company's  naanager. 
Shortly  thereafter  Gray  called 
Bicknell  on  the  telephone,  and  it 
was  agreed  that  he  should  take  the 
lambs  at  $3.55  per  head,  f.  o.  b. 
Rogerson.  There  were  about  4,326 
head  in  the  shipment  which  was 
then  being  loaded,  Bicknell  agree-* 
ing  to  accept  Gray's  count.  The  re- 
mainder of  the  lambs  on  the  range 
were  to  be  delivered  on  or  before 
September  10,  1914.  There  is  a  dis- 
pute in  the  evidence  as  to  what 
notice  was  to  be  given  for  the  de- 
livery of  the  latter.  The  shipment 
then  being  made  had  already  be^n 
consigned  by  appellant  company  to 
Rosenbaum  Brothers  &  Company, 
commission  brokers  at  South  Oma- 
ha. The  shipment  was  not  recon- 
signed,  but  was  allowed  to  stand 
under  this  consignment  at  Bick- 
nell's  suggestion.  After  the  terms 
had  been  agreed  upon  they  were 
repeated  between  Gray  and  Bick- 
nell over  the  telephone,  the  latter 
testifying  that  during  the  conversa- 
tion he  wrote  them  dovm  on  one  of 
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his  contract  forms.  Bicknell  was 
to  send  the  contract  to  Rosenbaum 
Brothers  &  Company  for  appel- 
lants, and  to  send  a  draft  for 
$5,000  to  be  held  to  apply  on  the 
last  shipment;  the  intervening 
payments  to  be  made  out  of  the 
proceeds  of  the  sale  of  the  lambs  on 
the  market.  Bickneirs  testimony 
is  to  the  effect  that  during  the  tele- 
phone conversation,  and  after  the 
agreement  for  the  purchase  and  sale 
had  been  completed,  he  told  Gray 
he  would  have  one  of  his  men  take 
charge  of  the  sheep  when  they 
reached  Minidoka;  it  would  be  im- 
possible for  him  to  get  a  man  there 
in  time  to  take  charge  of  them  at 
Rogerson;  and  that  Gray  stated  it 
would  not  be  necessary  for  Bicknell 
to  send  a  man,  that  he  and  Phillips 
were  going  to  Omaha  anyway,  and 
would  be  glad  to  take  the  sheep 
there  for  him,  without  charge; 
whereupon  it  was  agreed  between 
them  that  Bicknell  should  pay  Gray 
$25  to  cover  their  personal  ex- 
penses, in  consideration  of  Grasr's 
accompanying  the  sheep  for  Bick- 
nell from  Rogerson  to  Omaha.  That 
this  was  the  agreement  is  borne  out 
and  corroborated  by  the  testimony 
of  both  Phillips  and  Gray.  While 
the  latter's  testimony  is  somewhat 
contradictory  to  Bicknell's,  under 
all  the  evidence  the  jury  was  justi- 
fied in  finding  that  such  was  the 
agreement.  While  en  route  with 
the  sheep,  on  the  way  to  Twin  Falls, 
Gray  stated  to  Grouse,  a  witness 
for  respondents,  that  he  and  Phil- 
lips were  going  on  through  with 
the  lambs,  and  that  they  were  tak- 
ing them  for  Bicknell.  When  they 
reached  Montpelier,  Gray  stated  to 
^Azcuenaga,  a  witness  for  respond- 
<ents,  that  he  had  sold  the  lambs  to 
Bicloiell.  At  Laramie,  Gray  told 
Widoe,  a  witness  for  respondents, 
that  he  had  sold  the  lambs  to  Bick- 
mell,  and  that  he  wanted  to  get  out 
of  the  contract. 

After  the  telephone  conversation 
between  Gray  and  Bicknell,  the  lat- 
ter wrote  Rosenbaum  Brothers  & 
Company,  advising  them  that  he 
had  purchased  these  lambs,  and  in- 


structing them  to  use  their  own 
judgment  in  regard  to  the  sale 
thereof,  inclosing  a  draft  for  $5,000 
and  a  draft  to  be  filled  in  for  what- 
ever Gray's  count  should  amount  to 
at  $3.55  per  head,  plus  $25  ex- 
penses, and  also  inclosed  the  con- 
tract to  be  delivered  to  Gray. 

When  Gray  and  Phillips  reached 
Omaha  with  the  lambs,  Rosenbaum 
Brothers  &  Company  turned  the 
contract  over  to  Gray,  who  refused 
to  sign  the  same,  for  the  reason, 
as  he  stated,  that  the  contract  pro- 
vided that  the  lambs  on  the  range 
were  to  be  delivered  on  or  before 
September  10,  1914,  at  the  op- 
tion of  the  buyer,  but  that  ac- 
cording to  his  understanding  the 
contract  should  have  provided  for 
ten  or  twelve  days'  notice.  He  re- 
fused to  accept  the  $5,000  draft, 
wired  Bicknell  that  he  was  return- 
ing the  contract  because  it  was  not 
us  agreed  upon,  and  sent  him  a 
letter,  inclosing  the  contract,  and 
setting  out  his  objections  thereto. 

Rosenbaum  Brothers  &  Company 
notified  Bicknell  that  appellants  re- 
fused to  sign  the  contract,  for  the 
reason  that  it  was  not  properly 
drawn  in  regard  to  notice  of  deliv- 
ery. Bicknell  instructed  them  to 
withhold  all  of  the  proceeds  over 
and  above  the  $3.66  per  head,  plus 
$25  expenses. 

The  lambs  were  sold  by  Rosen- 
baum   Brothers    &    Company   for 
$25,701.87,  which    was  alleged  in 
the  complaint  to  have  been  the  rea- 
sonable  value   of  the   lambs,  and 
which  allegation  of  value  is  admit- 
ted by  failure  to  deny  the  same  in 
appellants'  answer.    Payment  was 
made  to  the  appellants  on  the  basis 
of   $3.55   per    head,   according  to 
Gray's  county  plus  $26  expenses;  a 
portion  of  the  payment  being  made 
to  creditors  of  the  Owyhee  Sheep  4 
Land   Company,    including  Rooen- 
baum  Brothers  &  Company,  under 
instructions  from  appellants.    The 
balance  of  the  proceeds,  after  de- 
ducting expenses,  freight,  and  com- 
missions, amounting  to  $7,050.92, 
was  retained  by  Rosenbaum  Srotfa- 
ers  &  Company,  who  declined  to 
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pay  the  same  to  either  party,  pend- 
ing the  result  of  this  litigation. 

While  appellants'  brief  contains 
many  specifications  of  error,  the 
controlling  question  in  the  case  is: 
Was  there  a  delivery  of  the  4,325 
head  of  lambs  by  appellant  Owyhee 
Sheep  &  Land  CJompany,   Limited^ 
to  respondents,  at  Rogerson,  Idaho, 
on  the  3d  day  of  July,  1914,  and  an 
acceptance  of  the  same  by  respond- 
ents?    If  there  were  no  such  de- 
livery and  acceptance,  respondents' 
case  must  fail    under   appellants' 
plea  of  the  Statute  of  Frauds,  to 
wit,  Rev.  Codes,  §  6009,  for  it  is 
conceded  that  there  was  no  written 
contract.    If,  on  the  other  hand, 
there  were  such  a  delivery  and  ac- 
ceptance, respondents  should  pre- 
vail under  the  record  presented  to 
us,  for  in  that  event  the  Statute  of 
Frauds  would  have  no  application. 
The  law  is  well  settled  that  delivery 
and  acceptance    of  property    sold 

s.ie-8t« tnf  under  an  executory 
•fprand**  contract      of     sale 

Statute  of  Frauds.  Cofiin  v.  Brad- 
bury, 3  Idaho,  770,  95  Am.  St.  Rep. 
37,  35  Pac.  715. 

While  there  is  authority  to  the 
effect  that  the  same  person  cannot 
act  as  agent  of  the  seller  to  negoti- 
ate the  sale  and  as  the  agent  of  the 
buyer  to  receive  and  accept  the 
goods  (Caulkins  v.  Hellman,  14 
Hun,  330,  id.  47  N.  Y.  449,  7  Am. 
Rep.  461),  the  prevailing  modem 
rule,  and  the  one  applicable  to  the 
facts  before  us,  seems  to  be  that 
''although  the  goods  remain  in  the 
possession  of  the  seller,  yet  there 
may  be  a  receipt  by  the  buyer  if 

the  seller  ceases  to 

;S?"«%r.*"***    hold  as  owner  and 

agrees  to  hold  as 
the  bailee  of  the  buyer  with  his  con- 
sent/' 20  Cyc,  250;  Devine  v. 
Warner,  96  Am.  St.  Rep.  211,  and 
extended  note  thereto,  75  Conn. 
375,  53  Atl.  782 ;  Rappleye  v.  Adee, 
65  Barb.  589;  Green  v.  Merriman, 
28  Vt.  801 ;  Janvrin  v.  Maxwell,  23 
Wis.  51 ;  Ex  parte  Safford,  2  Low. 
Dec.  563,  Fed.  Cas.  No.  12,212. 
The  evidence  shows  that,  after 


the  conversation  had  between  Bick- 
nell  and  Gray  over  the  telephone, 
the  latter  stated  in  substance  that 
they  would  stop  loading  and  go  on 
with  what  they  had  loaded;  that 
they  would  not  load  any  more,  since 
he  had  sold  to  Bicknell,  and  in- 
formed Crouse,  who  had  a  number 
of  lambs  that  he  intended'  to  in- 
clude in  Gray's  shipment,  that  he 
could  sell  to  Bicknell  for  the  same 
price.  Thereupon  Crouse  stated  he 
would  not  sell  to  Bicknell,  and 
would  not  ship  his  sheep,  but  would 
return  the  same  to  the  range  with 
Gray's  sheep  that  he  was  not  ship- 
ping. 

The  jury  was  justified  in  reach- 
ing the  conclusion  that  Gray  did 
not  ship  all  the  sheep  he  intended 
to  ship  at  that  time,  or  make  up  a 
shipment  out  of  the  sheep  that  he 
had  at  Rogerson,  including  Grouse's 
sheep.  This  action  on  Gray's  part, 
coupled  with  the  agreement  to  ac- 
cept $25  for  his  expenses  in  accom- 
panying the  sheep  to  Omaha,  and 
the  count  at  Montpelier,  was  suffi- 
cient evidence  to  B,,^e«<.e-.iae 
justify  the  jury  m  of  •heep- 
finding  that  there  ■»*««*»^''- 
was  a  delivery  on  the  part  of  the 
Owyhee  Sheep  &  Land  Company 
and  a  receipt  by  respondents. 

Furthermore,  the  evidence  is 
clear  that  Bicknell  was  buying  the 
sheep  to  immediately  resell  them, 
of  which  fact  appellants  had  full 
knowledge;  they  had  already  been 
consigned  by  appellants  to  a  com- 
mission broker  at  South  Omidia  for 
that  purpose,  and  this  consignment 
was  allowed  to  stand  at  Bicknell's 
suggestion,  who  immediately,  and 
before  the  lambs  reached  South 
Omaha,  notified  the  commission 
brokers  that  he  had  purchased,  and 
instructed  them  to  sell,  these  lambs, 
using  their  own  judgment. 

While  it  is  true  that  no  act  of  a 
seller  of  personal  property  alone  can 
constitute    a  deliv- 
ery, taking  the  con-  I^Sm*"^*'^ 
tract    out    of    the 
Statute  of  Frauds,  without  a  re- 
ceipt and  acceptance  by  the  buyer, 
the  act  of  the  buyer  of  goods  under 
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a  contract  within  the  Statute  of 
Frauds,  in  offering  to  sell  the  goods 
which  he  has  contracted  to  pur- 
chase, is  such  an 
^tt^'St^ltTe.     act    as    constitutes 

an  acceptance  of 
the  goods  so  as  to  take  the  contract 
out  of  the  operation  of  the  statute. 
Beedy  V.  Brayman  Wooden  Ware 
Co.  108  Me.  200,  36  L.R.A.(N.S.) 
76,  79  Atl.  721,  Ann.  Cas.  1913B, 
273. 

The  evidence  is  sufficient  to  jus- 
tify the  jury  in  reaching  the  conclu- 
sion that  the  sheep  were  delivered 
to  Bicknell  at  Rogerson,  and  that 
he  accepted  them  unconditionally. 
Snow  V.  Warner,  10  Met.  132,  43 
Am.  Dec.  419;  Dean  v.  Tallman, 
105  Mass.  443;  Dauphiny  v.  Red 
Poll  Creamery  Co.  123  Cal.  548,  66 
Pac.  451. 

Questions  of  sale,  delivery,  and 
acceptance  sufficient  to  take  a  con- 
tract of  sale  out  of  the  Statute  of 
Trial-Jury-  Frauds    are    ques- 

<1ellyery  and  tionS      of      fact      for 

•45ceptance.  ^j^^        ^^^^        ^^^^^ 

proper  instructions,  and  their  ver- 
dict should  not  be  disturbed  if 
there  is  sufficient  evidence  to  jus- 
tify them  in  reaching  the  conclusion 


that  the  goods  were  delivered  and 
accepted  unconditionally.  Coffin  v. 
Bradbury,  supra;  Idaho  Implement 
Co.  V.  Lambach,  16  Idaho,  497,  101 
Pac.  951;  Devine  v.  Warner,  75 
Conn.  375,  53  Atl.  782,  96  Am.  St. 
Rep.  211,  and  extended  note  there- 
to; Bass  V.  Walsh,  39  Mo.  192; 
Pinkham  v.  Mattox,  53  N.  IL  605; 
Burrows  v.  Whitaker,  71  N.  Y.  295, 
27  Am.  Rep.  42;  Gray  v.  Davis,  10 
N.  Y.  285;  Jones  v.  Reynolds,  120 
N.  Y.  213,  24  N.  E.  279;  Becker  v. 
Holm,  89  Wis.  86,  61  N.  W.  307; 
Smith  V.  StoUer,  26  Wis.  671 ;  Rap- 
pleye  v.  Adee,  65  Barb.  589. 

From  what  has  been  said  it  is  ap- 
parent that'  the  question  must  be 
resolved  in  favor  of  respondents. 
We  have  examined  the  specifica- 
tions  of  error  touching  the  plead- 
ings, the  motion  for  nonsuit,  the  ad- 
mission of  evidence,  and  the  giving 
and  refusing  to  give  certain  in- 
structions, and  find  them  without 
merit. 

The  judgment  is  affirmed.  Costs 
are  awarded  to  respondents. 

Morgan  and  Rice,  JJ.,  concur. 

Petition  for  rehearing  denied,  De- 
cember 24,  1918. 


ANNOTATION. 

When  goods  remaining  in  custody  of  sdler  or  some  Aird  person  deemed  to 
have  been  received  by  buyer,  within  exception  to  Statute  of  Frauds. 


I.  Introduction,  902. 

II.  Goods  remaining  in  custody  of  seUer, 
904. 

III.  Symbolical  and  constructive  delivery. 

920. 

IV.  Goods  in  custody  of  third  persons, 

922. 
V.  Questions  for  court  and  jury,  924. 

J.  Introductiifn* 

By  a  provision  of  the  Statute  of 
Frauds,  common  to  the  English  stat- 
ute and  those  of  many,  though  not  ali,^ 


of  the  United  States,  imd  also  repeated 
in  the  Uniform  Sales  Act,  an  exception 
is  made  from  the  requirement  that 
sales  of  goods  of  more  than  a  stated 
value  be  evidenced  by  writing,  in  cases 
where  "the  buyer  shall  accept  part  of 
the  goods  sold,  and  actually  receive 
the  same.'' 

Although  in  order  to  bring  a  case 
within  this  exception  there  must  be 
both  an  acceptance  and  a  receipt,  the 
question   whether  there  has   been   a 


iln  Smith  v.  Bloom  (1913)  159 
Iowa,  592,  141  N.  W.  32,  it  was  said: 
"It  should  be  noted  that  the  English 
statute  provides,  in  substance,  that  no 
sale  of  personal  property  shall  be 
good,  ^except  the  buyer  shall  accept 
^art  of  the  goods  so  sold  and  actually 


receive  the  same.'  The  statutes  of 
many  of  our  states  are  similar,  while 
our  statute  provides  that  evidence  is 
not  admissible  when  'ho  part  of  the 
property  is  delivered,'  etc.  There  may 
be  no  great  distinction  in  this  respect, 
but  there  is  some.    Delivery  does  in- 
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delivery  and  receipt  and  the  question 
whether  there  has  been  an  acceptance 
are  logically  distinguishable,'  al* 
though  in  practice  they  tend  to  coa- 
lesee,  and  in  some  cases  have  been 
treated  as  coalescent.'  The  question 
of   acceptance    is    usually   the   more 


•  _  V 


prominent  where  the  contract  is 
sought  to  be  enforced  against  the 
buyer;  that  of  receipt  where  it  is 
sought  to  be  enforced  against  the  sell- 
er. Receipt  may  be  evidence  of  an 
acceptance,  and  acts  evidencing  an  ac- 
ceptance,  where  the  subject  of  the  sale 


volve  acceptance,  in  a  sense,  to  •this 
extent:  intent  to  take  the  property, 
and  the  right  to  exercise  dominion  and 
ownership  over  it.  Some  of  the  cases 
in  other  states  go  so  far  as  to  hold 
that  there  must  be  some  unequivocal 
act  on  the  part  of  the  vendee,  indicat- 
ing an  acceptance,  after  the  vendor 
had  performed  what  his  oral  agree- 
ment called  for,  and  that  such  act  must 
relate  to  some  dealing  with  the  prop- 
erty itself  after  the  delivery.  Our 
cases  have  not  gone  so  far,  and  we 
think,  under  our  statute,  it  is  not  nec- 
essary to  do  so." 

'As  there  may  be  an  actual  receipt 
without  any  acceptance,  so  may  there 
be  an  acceptance  without  any  receipt. 
While  a  receipt  is  often  evidence  of  an 
acceptance,  it  is  not  the  same  thing. 
Blackburn,  Sales,  3d  ed.  pp.  17,  18. 

In  Tiedeman  on  Sales,  §  66,  it  is 
said :  '* Although  some  of  the  author- 
ities have  manifested  a  disposition  to 
ignore  all  distinctions  between  accept- 
ance and  receipt  of  goods,  it  is  now 
well  established  by  the  authorities 
that  there  is  such  a  distinction,  and 
the  authorities  are  numerous  in  which 
the  acts  have  been  held  to  constitute 
an  acceptance  and  not  a  receipt,  and 
vice  versa.  The  acceptance  is  a  men- 
tal operation,  which  involves  the  pres- 
ent determination  to  assume  the  pro- 
prietorship over  the  goods,  while  the 
actual  receipt  of  the  goods  involves 
taking  possession  of  them,  either  .per- 
sonally or  through  one's  agent.  There 
may,  therefore,  be  an  acceptance  with- 
out a  receipt,  as  where  the  goods  have 
been  inspected  and  selected  by  the 
buyer,  and  the  contract  of  sale  made, 
but  the  goods  are  atill  in  possession 
of  the  seller;  and  so,  also,  there  may 
be  a  receipt  of  the  goods  without  an 
acceptance,  where  the  goods  are  taken 
into  possession  by  the  buyer  with  the 
intention  of  examining  the  goods  be- 
fore concluding  to  accept.  .  .  .  The 
two  things,  acceptance  and  receipt, 
are,  therefore,  entirely  distinct  and 
separable.  Nor  need  they  occur  simul* 
taneously.  An  acceptance  may  take 
place  prior  as  well  as  subsequent  to 
the  receipt  of  the  goods.'* 


Acceptance  and  receipt  are  two  dis- 
tinct things.  There  may  be  an  actual 
receipt  without  an  acceptance,  and  an 
acceptance  without  a  receipt.  The  re- 
ceipt of  the  goods  is  the  act  of  taking 
possession  of  them.  When  the  seller 
gives  to  the  buyer  the  actual  control 
of  the  goods,  and  the  buyer  accepts 
such  control,  he  has  actually  received 
them.  Such  a  receipt  is  often  an  evi- 
dence of  an  acceptance,  but  it  is  not 
the  same  thing.  Cooke  v.  Millard 
(1876)  66  N.  Y.  852,  22  Am.  Rep.  619. 

*In  Gardet  v.  Belknap  (1851)  1  CaL 
899,  it  is  said  that  ''if  there  was  no 
delivery,  there  could  be  no  acceptance, 
and  the  question  whether  there  was 
an  acceptance  is  the  same  as  the  ques- 
tion whether  there  was  a  delivery." 

A  delivery  of  possession  necessarily 
implies  a  change  of  the  dominion  and 
control  over  the  property.  Without  an 
acceptance  and  receipt,  there  can  be 
no  such  thing  as  delivery.  Harvey  v. 
St.  Louis  Butchers'  Joint  Stock  & 
Benev.  Asso.  (1866)  39  Mo.  211. 

Acceptance  implies  delivery,  and 
there  can  be  no  complete  delivery 
without  acceptance.  Per  Gardiner,  J., 
in  Shindler  v.  Houston  (1848)  1  N.  Y. 
261, 49  Am.  Dec.  316. 

There  are  some  dicta  of  various 
judges  to  the  effect  that  acceptance 
and  receipt  are  equivalent.  Per 
Crompton,  J.,  and  Cockburn,  Ch.  J., 
in  Castle  v.  Sworder  (1861)  6  Hurlst. 
&  N  .  832,  58  Eng.  Reprint,  341,  30  L.  J. 
Exch.  N.  S.  310,  8  Jur.  N.  S.  233,  4 
L.  T.  N.  S.  865,  9  Week.  Rep.  697 ;  per 
Erie,  J.,  in  Marvin  v.  Wallis  (1856)  6 
El.  &  Bl.  726,  119  Eng.  Reprint,  1035, 
25  L.  J.  Q.  B.  N.  S.  369,  2  Jur.  N.  S. 
689.  These  remarks  cannot  be  re- 
garded as  of  any  weight,  being  con- 
trary to  the  decided  current  of  au- 
thority. Cooke  V.  Millard  (1875)  66 
N.  Y.  352,  22  Am.  Rep.  619. 

Acceptance  and  receipt  is  through 
the  delivery  by  the  vendor.  There  can 
be  no  receipt  and  acceptance  on  the 
part  of  the  vendee  unless  the  vendor 
delivers  the  goods.  Friedman  v.  Pious 
(1914)  168  Wis.  435»  149  N.  W.  218. 


904 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4.  A.L.R. 


remains  in  the  custody  of  the  owner 
or  of  a  third  person,  have  some  bear- 
ding on  the  question  whether  the  re- 
quired change  of  legal  possession  has 
taken  place.  It  is  the  purpose  of  this 
note  to  deal,  so  far  as  such  a  thing  is 
possible,  with  the  question  as  to  what 
amounts  to  a  delivery  on  the  part  of 
the  buyer,  and  a  receipt  on  the  part  of 
the  seller,  which  will  satisfy  the  re- 
quirement of  the  statute,  dissociated, 
so  far  as  the  form  of  the  decisions 
will  permit,  from  the  question  of  ac- 
ceptance. 
It  may  not  be  amiss  to   call  the 


reader's  attention  to  the  fact  that  a 
delivery  to  pass  title,  and  so  complete 
the  sale,  is  not  necessarily  a  delivery 
which  will  change  the  legal  possession 
and  so  satisfy  the  Statute  of  Frauds.* 

//.  Goods  remaining  in  cuatody  of  seller. 

Although  the  statute  specifically 
provides  that  there  must  be  an  actual 
receipt,  it  is  well  settled  that  this  does 
not  mean  that  the  goods  must  pass  in- 
to the  custody  of  the  purchaser,  but 
that  there  may  be  an  actual  receipt 
notwithstanding  the  custody  remains 
unchanged ;  and  that  it  is  sufficient  if 


♦There  may  be  a  complete  delivery 
at  common  law  without  either  receipt 
or  acceptance  under  the  statute.  The 
former  is  the  act  of  the  vendor;  while 
receipt,  which  affects  the  possession, 
and  acceptance,  which  affects  the  title, 
are  the  acts  of  the  purchaser,  and  both 
receipt  and  acceptance  are  essential. 
Beedy  v.  Brayman  Wooden  Ware  Go. 
(1911)  108  Me.  200,  36  L.R.A.(N.S.) 
76,  79  Atl.  721,  Ann.  Gas.  1913B,  273. 

In  order  to  constitute  an  acceptance 
and  receipt  under  the  Statute  of 
Frauds,  it  is  not  enough  that  the  title 
in  the  goods  has  vested  in  the  buyer; 
but  he  must  have  assumed  the  legal 
possession  of  them,  either  by  taking 
them  into  the  custody  or  control  of 
himself  or  of  his  authorized  agent,  or 
by  making  the  seller  or  a  third  person 
his  bailee  to  hold  them  for  him,  so  as 
to  terminate  the  seller's  possession  of 
the  goods  and  lien  for  their  price. 
Rodgers  v.  Jones  (1880)  129  Mass. 
420. 

There  is  a  distinction  between  a  de- 
livery which  will  be  sufficient  to  pass 
title,  if  the  contract  otherwise  com- 
plies with  the  Statute  of  Frauds,  and  a 
delivery  and  acceptance  which  are 
alone  depended  upon  to  validate  the 
sale.  For  even  though  there  is  a  part- 
ing with  title,  there  may  not  be  a  part- 
ing with  possession,  and  the  latter  act 
is  necessary  to  a  valid  sale  under  the 
statute.  Ficklin  v.  Tinder  (1912)  161 
Mo.  App.  283,  143  S.  W.  853. 

In  Jones  v.  Mechanics'  Bank  (1868) 
29  Md.  287,  96  Am.  Dec.  533,  it  is  said : 
''What  will  constitute  an  acceptance 
and  receipt  so  as  to  satisfy  this  clause 
of  the  statute  has  been  the  subject  of 
a  multitude  of  decisions,  many  of 
which  it  is  difficult,  if  not  impossible, 
to  reconcile.  We  shall  certainly  at- 
tempt no  such  task.     Confusion  has 


arisen  sometimes  from  not  bearing  in 
mind  the  exact  words  of  this  section 
of  the  statute,  more  frequently  from 
the  use  by  judges  and  text-writers  of 
the  inaccurate  expression,  'delivery  re- 
quired by  the  statute,'  and  from  want 
of  discrimination  between  a  sale  at 
common  law,  which  is  consummated 
by  delivery,  and  a  sale  as  affected  by 
this  statute.  The  statute  does  not 
speak  of  delivery,  but  superadds  to  the 
delivery  which  the  common  law  re- 
quires, acceptance  of  the  goods,  or 
some  part  of  them,  by  the  purchaser. 
It  confers  upon  the  buyer  alone  the 
privilege  to  prevent  a  consummation 
of  the  contract  by  refusing  to  accept 
and  receive  the  goods.  Whilst  there 
can  be  no  acceptance  under  the  statute 
without  delivery  by  the  seller,  yet 
there  must  be  both  delivery  and  ac- 
ceptance in  order  to  sustain'  an  action 
upon  the  contract." 

In  Sotham  v.  Weber  (1905)  116  Mo. 
App.  104,  92  S.  W.  181,  it  is  said: 
"There  are  distinctions  which  should 
not  be  overlooked  between  a  delivery 
of  property  sufficient  to  pass  the  title 
to  the  vendee,  as  against  creditors, 
under  the  Statute  of  Fraudulent  Con- 
veyances, and  a  delivery  sufficient  to 
show  a  receipt  and  acceptance  under 
the  Statute  of  Frauds*.  It  is  not  all 
modes  of  legal  delivery  which  will 
satisfy  the  Statute  of  Frauds.  It  is 
stated  in  Benjamin  on  Sales,  page  169, 
that  deliveiy  is  the  act  of  the  seller, 
and  acceptance  and  receipt  the  act  of 
the  buyer.  So,  while  it  may  be  truth* 
fully  said  that  receipt  implies  delivery, 
it  is  not  always  true  that  delivery  im- 
plies receipt.  A  distinction  is  noted, 
in  Story  on  Sales,  §  279,  between  a  de- 
livery sufficient  where  the  sale  is 
otherwise  legal  under  the  Statute  of 
Frauds,  as  if  in  writing,  or  earnest 
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the  custodian  holds  them  in  a  different 
character.*  The  decisions  on  the  ques- 
tion as  to  what  amounts  to  a  delivery 
where  the  goods  remain  in  the  pos- 
session of  the  seller  are  admittedly 
difficult  to  reconcile,  and  exhibit  a 
marked  difference  of  opinion  as  to 
what  is  sufficient  evidence  of  a  receipt 
by  the  buyer,  the  courts  having  fluc- 
tuated between  a  desire  on  the  one 
hand  to  give  effect  to  contracts  of  sale, 
of  the  existence  of  which  they  have 


been  persuaded,  and  a  fear  on  the 
other  hand  that  they  are  permitting 
the  Statute  of  Frauds  to  be  frittered 
away  by  giving  effect  to  mere  oral 
declarations. 

To  this  fear  is  attributable  the  state- 
ment originating  in  Shindler  v.  Hous- 
ton (1848)  1  N.  Y,  261,  49  Am.  Dec. 
316,  and  frequently  repeated*  that 
words  alone,  unaccompanied  by  acts, 
cannot  make  out  a  delivery.^     This 


money  has  been  paid,  and  where  the 
sale  depends  for  its  legality  upon  the 
act  of  the  vendee  in  receiving  and  ac- 
cepting the  property." 

'^  There  may  be  an  acceptance  and 
receipt  of  goods  although  they  remain 
in  the  possession  of  the  vendor. 
Holmes  v.  Hoskins  (1854)  9  Exch.  753, 
156  Eng.  Reprint,  323,  2  Week.  Rep. 
376;  Reinhart  v.  Gregg  (1894)  8  Wash. 
191,  35  Pac.  1075;  and  see  also,  as 
recognizing  the  rule,  cases  set  out  in 
note  20,  infra. 

There  is  no  legal  impediment  to  the 
vendor  himself  becoming  the  pur- 
chaser's bailee,  where  the  receipt  of 
the  property  by  the  purchaser  has 
been  clearly  shown.  Sotham  v.  Weber 
(1905)  116  Mo.  App.  104,  92  S.  W.  181. 

Where  the  goods  are  left  by  the  pur- 
chaser with  the  seller,  his  character 
may  be  changed,  and  where  he  be- 
comes the  bailee  for  the  purchaser  the 
statute  is  satisfied.  Castle  v.  Sworder 
(1861)  6  Hurlst.  &  N.  828,  158  Eng. 
Reprint,  341,  8  Jur.  N.  S.  233,  30  L.  J. 
Exch.  N.  S.  310,  4  L.  T.  N.  S.  865,  9 
Week.  Rep.  697. 

There  may  be  an  acceptance  and  ac- 
tual receipt  of  goods  by  the  vendee, 
pursuant  to  a  sale,  unaccompanied  by 
a  manual  delivery  *or  actual  change  of 
custody,  as  where  the  vendor  retains 
the  custody  as  bailee  of  the  vendee, 
thus  assuming  a  new  relation  to  the 
goods.  Devine  v.  Warner  (1902)  75 
Conn.  375,  96  Am.  St.  Rep.  211,  53  Atl. 
782. 

A  vendor  may  sell  the  property  and 
retain  the  possession  for  the  vendee  as 
his  agent,  and  such  a  delivery  will  be 
valid,  but  to  do  so  there  must  be  an 
agreement  to  that  effect.  Galbraith  v. 
Holmes  (1895)  15  Ind.  App.  34,  43  N. 
E.  575. 

While  there  may  be  cases  in  which 
the  goods  remain  in  the  possession  of 
the  vendor  and  yet  may  have  been  ac- 
cepted and  received  by  the  vendee,  in 


such  cases  the  vendor  holds  posses- 
sion of  the  goods,  not  by  virtue  of  his 
lien  as  vendor,  but  under  some  new 
contract,  by  which  the  relations  of  the 
parties  are  changed.  Safford  v.  Mc- 
Donough  (1876)  120  Mass.  290;  Clark 
V.  Labreche  (1885)  63  N.  H.  397. 

But  the  acts  of  the  parties  must  be, 
in  such  a  case,  wholly  unequivocal, 
and  if  the  vendor  retains  possession 
of  the  subject-matter  of  the  sale,  it 
must  be  under  circumstances  which 
expressly  show  that  he  holds  as  agent 
or  bailee  of  the  other  party,  and  has 
abandoned  all  claims  to  the  property 
of  every  kind.  Clark  v.  Labreche  (N. 
H.)  supra. 

®  "Mere  words  of  contract,  unaccom- 
panied by  any  acts,  cannot  amount  to 
a  delivery.  To  hold  otherwise  would 
be  repealing  the  statute."  Per  Bron- 
son,  J.,  in  Shindler  v.  Houston  (1848) 
1  N.  Y.  261,  49  Am.  Dec.  316. 

To  the  same  effect,  see  also  Gardet 
V.  Belknap  (1851)  1  CaL  399;  Moore 
V.  Hays  (1894)  12  Ind.  App.  476,  40  N. 
E.  638;  Alderton  v.  Buchoz  (1854)  3 
Mich.  322;  Harvey  v.  St.  Louis  Butch- 
ers' Joint  Stock  &  Benev.  Asso.  (1866) 
39  Mo.  211;  Moore  v.  Bixby  (1875)  4 
Hun  (N.  Y.)  802;  Hallenbeck  v.  Coch- 
ran  (1880)  20  Hun  (N.  Y.)  416; 
Dedrich  v.  Leonard  (1886)  3  N.  Y. 
780;  Bassett  v.  Camp  (1881)  54  Vt 
232;  Friedman  v.  Pious  (1914)  158 
Wis.  435,  149  N.  W.  218. 

In  order  to  take  a  verbal  contract 
out  of  the  Statute  of  Frauds  there 
must  be  a  transfer  of  possession,  evi- 
denced by  acts,  and  not  by  words 
merely.  Malone  v.  Plato  (1863)  22 
Cal.  103. 

There  can  be  no  delivery  of  goods 
accomplished  by  mere  words,  without 
some  act  of  the  purchaser  amounting 
to  a  receipt  thereof.  Dehority  v.  Pax- 
son  (1884)  97  Ind.  253. 

The  language  of  the  statute  imports, 
some  act  done,  aside  from  the  mere' 
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dogma,  however,  has  met  with  some 
criticism ; ''  and  instances  are  to  be  met 
with  in  which  words  alone  have  been 
held   sufficient..     Although   there   are 


verbal  contract  of  sale.  Woodford  v. 
Patterson  (1860)  82  Barb.  (N.  Y.) 
630. 

Receipt  and  acceptance  cannot  be 
shown  by  words  alone,  where  such 
words  are  part  of  the  alleged  oral  bar- 
gain and  sale.  Beedy  v.  Brayman 
Wooden  Ware  Co.  (1911)  108  Me.  200, 
36  L.R.A.  (N.S.)  76,  79  Atl.  721,  Ann. 
Cas.  1913B,  273. 

So,  also,  mere  words  afterwards 
used,  looking  to  the  future, — ^to  acts 
afterwards  to  be  done  by  the  pur- 
chaser toward  carrying  out  the  con- 
tract,— do  not  constitute  an  accept- 
ance, or  prove  the  actual  receipt 
required  by  the  statute.  Shepherd  v. 
Pressey  (1856)  32  N.  H.  49. 

The  statute  requires  something 
more,  by  way  of  proof  of  a  receipt  and 
acceptance,  than  mere  words  indica- 
tive merely  of  the  parties'  assent  to 
the  agreement  of  sale;  and  it  is  not 
enough  to  satisfy  the  condition  of  re- 
ceipt that  the  title  to  the  goods  has 
become  vested  in  the  purchaser.  De- 
vine  V.  Warner  (1902)  75  Conn.  375, 
96  Am.  St.  Rep.  211,  53  Atl.  782. 

In  Bowers  v.  Anderson  (1873)  49 
Ga.  143,  it  is  said :  "To  hold  that  the 
statute  could  be  satisfied  by  the  par- 
ties to  the  contract  verbally  stipulate 
ing  in  the  contract,  and  as  part  of  it, 
that  the  goods  should  be  considered 
as  held  by  the  seller  as  bailee  for  the 
purchaser,  or  that  the  price  should  re- 
main with  the  buyer  as  the  depositary 
of  the  seller,  would  destroy  its  whole 
virtue.  It  would  allow  a  contract  to 
be  enforced  which  at  last  would  only 
exist  in  words,  the  words  that  made  it* 
without  an  act  by  either  party  towards 
its  performance,  or  without  a  line  of 
writing  to  prove  it.  The  statute  re- 
quires one  or  the  other.  It  has  been 
often  stated  as  being  now  finally  de- 
termined that  the  goods  may  remain 
in  the  possession  of  the  seller,  if  he 
assume  a  changed  character,  and  yet 
be  actually  received  by  the  buyer;  that 
it  may  be  agreed  that  the  seller  shall 
cease  to  hold  as  owner,  and  shall  as- 
sume the  character  of  bailee  or  agent 
of  the  purchaser,  thus  converting  the 
possession  of  the  seller  into  that  of 
the  buyer  through  his  agent.  This 
is  so  laid. down  by  Mr.  Benjamin  in 
his  work  already  quoted  from,  page 


some  intimations  to  the  contrary,  the 

view  generally  taken  seems  to  be  that 
the  substantiating  acts  may  be  acts 
done  by  the  seller'  as  well  as  by  the 


130.  On  examining  the  cases  referred 
to,  it  will  be  found  that  there  was 
something  in  nearly  every  one  besides 
the  mere  verbal  agreement  of  the  par- 
ties that  the  seller  should  assume  a 
changed  character.  There  was  an  act 
done  or  performed  by  one  or  the  other 
of  the  parties,  or  by  both,  which 
formed  a  marked  feature  in  the  trans- 
action." 

'With  reference  to  the  statement 
made  in  Shindler  v.  Houston  (1848)  1 
N.  Y.  261,  49  Am.  Dec.  316,  supra,  that 
"in  order  to  satisfy  the  statute  there 
must  be  something  more  than  mere 
words,"  it  is  said  in  Williston,  Sales, 
§  87:  "This  decision,  and  the  rule  on 
which  it  is  based,  has  been  followed 
in  New  York  and  some  other  states, 
but  it  seems  to  commend  itself  neither 
as  a  construction  of  the  statute,  nor  as 
a  practical  working  rule.  The  aim  of 
the  statute  doubtless  was  to  require 
certain  things,  because  in  general 
these  things  would  supplement  or  be 
a  substitute  for  parol  evidence;  but 
the  statute  did  not  and  could  not  well 
do  away  with  parol  evidence,  nor  pre- 
vent the  decision  of  cases  turning 
sometimes  solely  upon  parol  evidence. 
It  did  not  attempt  to  do  this,  it  sim- 
ply prescribed  certain  requisites;  one 
of  them  is  actual  receipt.  If  the  buyer 
is,  as  a  matter  of  fact,  in  possession 
and  control  of  goods,  the  fact  that  he 
acquired  the  possession  without  any 
act  other  than  words  is  immaterial. 
Where  property  is  bulky  it  will  not 
infrequently  happen  that  transfer  of 
possession  will  be  made  by  the  state- 
ment of  the  buyer  that  he  relinquishes 
ownership  and  control  to  the  seller, 
and  the  assent  of  the  seller  to  receive 
this.  As  a  practical  matter  the  New 
York  rule  is  a  bad  one,  for  it  is  not 
always  easy  to  deal  with  bullQr  prop- 
erty otherwise  than  as  the  parties  did 
in  the  case  under  discussion.  They 
should  not  be  penalized  for  adopting 
the  only  natural  and  reasonable  means 
of  delivery." 

•  Where  the  seller's  goods  remain  in 
his  possession  after  the  sale,  the 
change  in  the  nature  of  his  holding  is 
often  to  be  inferred  from  his  subse- 
quent conduct  towards  than,  as  show- 
ing that  though  still  in  his  hands,  they 
ate  no  longer  under  his  own  control, 
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buyer,^  showing  in  the  one  case  that 
he  has  relinquished^  and  in  the  other 
that  he  has  assumed,  dominion  as 
owner. 

It  has  also  been  declared  that  those 
circumstances  which  ought  to  be  held 
tantamount  to  an  actual  delivery  must 
be  so  strong  and  unequivocal  as  to 
leave  no  doubt  of  the  intent  of  the 
parties.^® 

But,  in  the  absence  of  an  agreement 


to  hold  as  bailee  for  the  buyer,  no  act 
of  the  seller  alone,  in  the  performance 
of  an  oral  contract  for  sale  void  by  the 
Statute  of  Frauds,  can  give  validity  to 
such  contract.^^  So,  where  the  con- 
tract of  sale  provides  that  the  goods 
shall  be  delivered  at  a  certain  place, 
the  fact  that  the  vendor  takes  them 
there  cannot,  ordinarily,  operate  to 
change  the  character  of  his  posses- 
sion," but  it  has  been  held  that  there 


but  that  he  holds  as  the  bailee  or 
agent  of  the  buyer,  and  subject  to  his 
order.    Browne,  Stat.  Fr.  §  818  b. 

Where  possession  is  retained  by  the 
vendor,  something  more  than  the  parol 
contract  of  sale  relating  to  the  trans- 
fer of  the  title  and  the  possession  is 
necessary  to  constitute  constructive 
delivery.  The  statule  requires  some- 
thing more  than  mere  words;  it  calls 
for  acts,  to  dispense  with  a  writing. 
It  must  appear  that,  after  the  parol 
contract  was  made,  some  act  was  done, 
within  the  intention  of  the  parties,  in- 
dicating an  assertion  of  dominion  over 
the  goods  by  the  vendee.  It  is  no  ob- 
jection that  such  act  be  done  by  the 
vendor  as  the  agent  of  the  vendee. 
The  vendee  may  constitute  his  vendor 
his  bailee  to  accept  the  goods,  but 
such  bailee  must  do  some  act  on  the 
faith  of  the  parol  contract,  which 
characterizes  his  possession  as  that  of 
agent  or  bailee  of  the  vendee,  or  the 
vendee  must  do  some  act  in  recognition 
of  the  change  in  the  character  of  the 
possession.  Walker  v.  Malsby  Co. 
(1910)  134  Ga.  899,  64  S.  E.  1039; 
Dudley  v.  Isler  (1918)  21  Ga.  App.  615, 
94  S.  E.  827. 

And  see  Smith  v.  Bloom  (1918)  159 
Iowa,  592,  141  N.  W.  32;  Leonard  v, 
Medford  (1897)  85  Md.  666,  87  L.R.A. 
449,  37  Atl.  865;  Anderson  v.  Scot 
(1806)  1  Campb.  (Eng.)  235,  note;  El- 
more V.  State  (1809)  1  Taunt.  458,  127 
Eng.  Reprint,  912, 10  Revised  Rep.  578 ; 
Dodsley  v.  Varley  (1840)  12  Ad.  &  El. 
632,  118  Eng.  Reprint,  954,  4  Perry  & 
D.  448;  Marvin  v.  Wallis  (1856)  6  El. 
ft  BI.  726,  119  Eng.  Reprint,  1035,  2 
Jur.  N.  S.  689,  25  L.  J.  Q.  B.  N.  S.  369, 
4  Week.  Rep.  611;  Castle  v.  Sworder 
(1861)  6  Hurlst.  &  N.  858,  158  Eng. 
Reprint,  841,  8  Jur.  N.  S.  233,  30  L.  J. 
Exch.  N.  S.  310,  4  L.  T.  N.  S.  865,  9 
Week.  Rep.  697 ;  Beaumont  v.  Brengeri 
(1847)  6  C.  B.  301,  136  Eng.  Reprint, 
893;  Nicholls  v.  White  (1910)  103  L. 

t:  N.  s.  (Eng.)  800. 


^See  California.— Marshall  v.  Fer- 
guson (1863)  23  Cal.  65. 

Georgia.— Phillips  v.  Ocmulgee  Mills 
(1876)  55  Ga.  638. 

Maine.— Dyer  v.  Libby  (1867)  61 
Me.  45;  Edwards  v.  Brown  (1903)  98 
Me.  165,  56  Atl.  654. 

Michigan. — Richard  v.  Burroughs 
(1886)  62  Mich.  117,  28  S.  W.  755. 

Missouri- Bass  v.  Walsh  (1866)  89 
Mo.  192. 

New  York.— Bissell  v.  Balcom  (1868) 
89  N.  Y.  275;  Rappleye  v.  Adee  (1878) 
65  Barb.  589;  Bowe  v.  Ellis  (1898)  8 
Misc.  92,  22  N.  Y.  Supp.  869. 

Oregon.  —  Wadhams  v.  Balfour 
(1898)  32  Or.  313,  51  Pac.  642. 

South  Carolina. — Sahlman  v.  Mills 
(1849)  3  Strobh.  L.  384,  51  Am.  Dec. 
630. 

England. — Chaplin  v.  Rogers  (1800) 
1  East,  192, 102  Eng.  Reprint,  76,  6  Re- 
vised Rep.  249;  Hodgson  v.  Le  Bret 
(1808)  1  Campb.  233;  Marshall  v. 
Green  (1875)  L.  R.  1  C.  P.  Div.  35,  45 
L.  J.  C.  P.  N.  S.  158,  83  L.  T.  N.  S. 
404,  24  Week.  Rep.  176;  Farrer  v. 
Kirby  (1888)  4  Times  L.  R.  543. 

"Bailey  v.  Ogden  (1808)  8  Johns. 
(N.  Y.)  899,  3  Am.  Dec.  509;  Clark  v. 
Labreche  (1885)  63  N.  H.  397. 

To  take  the  case  out  of  the  statute, 
the  acts  of  the  parties  must  have  been 
of  such  a  character  as  unequivocally 
to  place  the  property  within  the  power 
and  under  the  exclusive  dominion  of 
the  buyer.  Marsh  v.  Rouse  (1871)  44 
N.  Y.  643;  Sotham  v.  Weber  (1905) 
116  Mo.  App.  104,  92  S.  W.  181;  Rue- 
diger  v.  Dennis  (1918)  199  Mo.  App. 
102,  201  S.  W.  943. 

*^See,  inter  alia,  Caulkins  v.  Hell- 
man  (1872)  47  N.  Y.  449,  7  Am.  Rep. 
461 ;  Beedy  v.  Brayman  Wooden  Ware 
Co.  (1911)  108  Me.  200,  36  L.R.A. 
(N.S,)  76,  79  Atl.  721,  Ann.  Cas.  1913B, 
273;  Grant  v.  Milam  (1908)  20  Okla. 
672,  95  Pac.  424. 

"Shelton  v.  Thompson  (1902)  96 
Mo.  App.  327,  70  S.  W.  256. 
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is  a  complete  acceptance  and  delivery 
of  the  property  sold  when  the  seller 
moves  it  to  a  public  place  designated 
by  the  buyer,  and  agreed  upon  by  the 
parties  in  their  contract  of  sale.^* 

A  test  frequently  applied  is  whether 
the  seller  has  waived  his  right  to  re- 
tain possession  of  the  goods  until  they 
are  paid  f  or,^^  and  it,  accordingly,  is  a 
material  inquiry  whether  the  sale  was 
for  cash  or  on  credit.  The  delivery, 
in  whatever  form  it  be  made,  must  be 
such  a  one  as  will  place  the  goods  en- 


tirely beyond  the  control  of  the  vendor, 
and  completely  within  the  control  of 
the  vendee.^* 

It  has  also  been  stated  as  a  geneni 
principle  that  there  cannot  be  a  sur- 
render of  dominion  by  one  and  accqA- 
ance  by  the  other,  when  the. property 
is  an  unascertained  part  of  a  general 
mass,  or  bulk;  and  therefore  that,  ui- 
til  there  has  been  a  settinsr  apart  or 
separation  of  the  part  sold  from  tiu 
remainder,  there  cannot  be  compliance 
with  the  requirement  of  the  statute.^ 


The  deposit  of  the  goods  at  the  place 
of  delivery  agreed  on  by  the  parties, 
in  the  absence  of  the  purchaser,  can- 
not be  construed  as  an  acceptance  and 
actual  receipt  of  the  goods  by  him. 
Shepherd  v.  Pressey  (1855)  32  N.  H. 
49. 

^<  Daniel  v.  Hannah  (1898)  106  6a. 
91,  31  S.  E.  734. 

^^  In  order  to  constitute  a  receipt  of 
goods  remaining  in  the  custody  of  the 
seller,  there  must  have  been  a  delivery 
by  the  vendor  and  receipt  by  the 
vendee,  with  an  intention  on  the  part 
of  the  parties  to  vest  in  the  vendee  the 
possession  and  right  of  possession, 
discharged  of  all  lien  for  the  price, 
and  an  actual  acceptance  by  the 
vendee  of  the  goods,  at  least,  as  the 
goods  purchased,  if  not  as  their  owner 
by  virtue  of  the  purchase.  Devine  v. 
Warner  (1902)  75  Conn.  375,  96  Am. 
St.  Rep.  211,  53  Atl.  782,  s.  c.  on  sub- 
sequent appeal  (1903)  76  Conn.  229, 
56  Atl.  562. 

To  constitute  a  delivery  the  posses- 
sion must  have  been  parted  with  by 
the  owner  so  as  to  deprive  him  of  the 
right  of  lien.  Bill  v.  Bament  (1841) 
9  Mees.  &  W.  36,  152  Eng.  Reprint,  16, 
11  L.  J.  Exch.  N.  S.  81. 

Where  the  vendor  has  any  claim  or 
lien  upon  the  property,  there  is  no  de- 
livery and  acceptance  within  the  stat- 
ute. Houdlette  v.  Tallman  (1837)  14 
Me.  400. 

The  surrender  of  dominion  by  the 
seller  and  acceptance  of  it  by  the 
buyer  is  a  vital  necessity.  Both  the  ac- 
ceptance and  surrender  of  dominion 
must  be  unconditional;  therefore,  if 
the  seller  could  refuse  to  let  the  prop- 
erty be  taken  unless  the  purchase 
price  be  paid,  the  Statute  of  Frauds 
has  not  been  satisfied,  for  that  claim 
would  show  that  actual  delivery,  in 
point  of  fact,  had  not  been  made. 
Ficklin  v.  Tinder  (1911)  161  Mo.  App. 
288,  143  S.  W.  853. 


There  can  be  no  sufficient  receipt  hf 
the  vendee  so  long  as  the  vendor  hc^da 
as  vendor,  and  insists  on  his  lien  fw 
the  price.  Ex  parte  Safford  (1877)  2 
Low.  Dec.  663,  Fed.  Cas.  No.  12^2. 

See  also  California. — Gardet  v.  Bd- 
knap  (1851)  1  Cal.  399;  Malone  t. 
Plato  (1863)  22  Cal.  103. 

Georgia.  ^-Blumenf  eld  v.  Palmer 
Hardware  Co.  (1910)  8  Ga.  App.  79, 
68  S.  E.  618. 

Maine.  —  Phillips  v.  Hunnew^ 
(1826)  4  Me.  376;  Means  v.  William- 
son (1854)  37  Me.  556. 

Massachusetts. — Howard  v.  Borden 
(1866)  13  Allen,  299;  Safford  v.  Mc- 
Donough  (1876)  120  Mass.  290;  Rodg* 
ers  V.  Jones  (1880)   129  Mass.  420. 

Missouri. — Kirby  v.  Johnson  (1856) 
22  Mo.  354;  Ruediger  v.  Dennis  (1918) 
199  Mo.  App.  102,  201  S.  W.  943. 

New  Jersey.  —  Pawelski  v.  Har- 
greaves  (1885)  47  N.  J.  L.  334,  54  Am. 
Rep.  162. 

New  York. — March  v.  Rouse  (1871) 
44  N.  Y.  643;  Bowe  v.  Ellis  (1893)  S 
Misc.  92,  22  N.  Y.  Supp.  369. 

Wisconsin. — Spear  v.  Bach  (1892) 
82  Wis.  192,  52  N.  W.  97. 

England.— Smith  v.  Surman  (1822) 
9  Barn.  &  C.  561,  109  Eng.  Reprint 
209,  4  Mann.  &  R.  455,  7  L.  J.  E.  & 
296,  23  Eng.  Rul.  Cas.  230;  Holmes?. 
Hoskins  (1854)  9  Exch.  753,  156  £itf. 
Reprint,  323,  2  Week.  Rep.  376. 

"Brunswick  Grocery  Co.  v.  Lamar 
(1902)  116  Ga.  1,  52  S.  E.  366. 

"Ficklin  v.  Tinder  (1911)  161  Mi. 
App.  283,  143  S.  W.  853. 

There  was  no  acceptance  or  receipt 
where  the  subject  of  the  sale  was  not 
separated  from  a  greater  quantity  ia 
the  seller's  possession.  Fagan  ▼.  Falk<- 
ner  (1843)  5  Ark.  151. 

Where  anything  is  to  be  done  by  tiie 
vendor  in  ord&r  to  ascertain  the  value, 
quantity,  or  quality  of  the  goods,  tbe 
delivery  is  not  complete.  Outwater  t. 
Dodge  (1827)  7  Cow.  (N.  Y.)  86. 
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But  the  fact  that  there  was  no  setting 
apart  has  been  treated  as  immaterial, 
in  a  case  in  which  the  buyer  exercised 
acts  of  ownership  over  the  property.**' 
It  has  been  said  that  an  understand- 
ing between  the  parties  that  the  pur* 
chaser  shall  be  chargeable  with  the 
expense  of  keeping  the  property  is  not 
equivalent  to  a  transfer  of  possession; 
but  amounts  merely  to  another  condi- 
tion, upon  which  only  a  delivery  will 
actually  be  made  by  the  vendor  at  a 
subsequent  time.^  But  in  other  cases 
the  fact  that  the  purchaser  has  agreed 
to  pay  the  seller  for  the  care  of  the 


property  has  been  relied  upon  as  tend- 
ing to  establish  delivery  and  actual  re- 
ceipt" 

As  the  question  whether  there  has 
been  a  delivery  and  actual  receipt, 
where  the  goods  remain  in  the  custody 
of  the  seller,  is  one  of  the  sufficiency 
of  evidence,  no  further  generalizations 
are  possible,  but  the  reader  is  remitted 
to  an  examination  of  the  decisions 
themselves,  which  are  grouped  in  the 
subjoined  footnote  with  reference  to 
the  similarity  of  the  circumstances  in- 
volved.** 


"See  Phillips  v.  Ocmulgee  Mills 
fl876)  55  6a.  633,  elsewhere  set  forth. 

"Harvey  v.  St.  Louis  Butchers' 
Joint  Stock  &  Benev.  Asso.  (1866)  39 
Mo.  211. 

"See  Elmore  v.  Stone  (1809)  1 
Taunt.  458,  127  Eng.  Reprint,  912,  10 
Revised  Rep.  578;  Kirby  v.  Johnson 
(1836)  22  Mo.  854;  Bass  v.  Walsh 
(1856)  89  Mo.  192;  Green  v.  Merriam 
(1856)  28  Vt  801— elsewhere  set 
forth. 

*^  See  also  cases  set  out  in  notes  21 
and  23,  infra. 

Sales  of  horses* 

In  Elmore  v.  Stone  (Eng.)  supra, 
plaintiff,  who  kept  a  livery  stable  and 
dealt  in  horses,  sold  two  horses,  for  a 
stated  price,to  the  defendant,  who  said 
that  as  he  had  neither  servant  nor 
stable  the  plaintiff  must  keep  them  at 
livery  for  him,  whereupon  the  plaintiff 
removed  them  out  of  his  sale  stable 
into  another  stable.  It  was  held  that, 
the  character  of  plaintiff's  possession 
having  altered,  there  was  a  sufficient 
delivery.  This  case,  on  account  of  the 
slight  and  equivocal  acts  relied  on  to 
show  a  delivery  and  acceptance,  was 
doubted  in  Howe  v.  Palmer  (1820)  3 
Barn.  &  Aid.  324,  106  Eng.  Reprint, 
682,  and  Proctor  v.  Jones  (1826)  2 
Car.  &  P.  (Eng.)  534,  31  Revised  Rep. 
693,  and  has  been  virtually  overruled 
by  subsequent  decisions. 

In  Marvin  v.  Wallace  (1856)  6  El. 
&  Bl.  726,  119  Eng.  Reprint,  1035,  2 
Jur.  N.  S.  689,  26  L.  J.  Q.  B.  N.  S.  369, 
4  Week.  Rep.  611,  where  plaintiff  sold 
defendant  a  horse  for  immediate  deliv- 
ery, and  then  asked  defendant  to  lend 
him  the  horse  for  a  few  weeks  till  he 
got  another,  it  was  held  that,  as  the 
evidence  showed  that  the  character  of 
plaintilTs  possession  was  changed, 
there  was  an  acceptance  and  receipt. 


bringing  the  case  within  the  exception 
of  the  statute. 

In  Farrer  v.  Kirkby  (1888)  4  Times 
L.  R.  (Eng.)  543,  there  was  a  sale  of 
horses  at  auction,  the  conditions  of 
sale  being  that  it  was  to  be  for  ready 
money,  that  the  horses  sold  should  be 
paid  for  and  taken  away  at  the  close 
of  the  sale,  but  that  the  horses  should  . 
not  be  taken  away  unless  the  purchase 
money  should  be  paid,  and  that  if  not 
so  paid  for  they  were  to  be  resold  and 
the  purchaser  charged  with  the  differ- 
ence. The  horses  had  been  sent  by 
their  owner,  for  sale,  to  the  stable  of  a 
third  party.  Defendant  did  not  pay 
any  deposit,  and  with  the  auctioneer's 
consent  left  them  in  the  stable  of  such 
third  party,  the  understanding  being 
that  they  were  to  be  taken  away  the 
Monday  following;  but  defendant 
thereafter  refused  to  take  them  away, 
alleging  a  breach  of  warranty.  It 
was  held  that  there  was  evidence  that 
defendant  had,  with  the  assent  of  the 
plaintiff,  treated  the  horses  as  his  own, 
sufficient  to  warrant  the  jury  in  find- 
ing a  delivery  and  acceptance. 

There  was  no  delivery  of  a  span  of 
horses  where,  after  trying  the  horses, 
the  purchaser  told  the  seller  to  put 
them  in  the  stable  and  he  would  be 
back  in  half  an  hour  and  pay  for  them, 
but  instead  sent  word  that  he  would 
not  take  them.  Malone  v.  Plato 
(1863)  22  Cal.  103. 

There  was  no  acceptance  and  re- 
ceipt of  horses,  where  a  number  of 
them  were  corralled  and  broken  by  the 
purchaser,  and  turned  into  the  vend- 
or's pasture,  the  understanding  being 
that  they  were  to  remain  there  until 
all  should  have  been  broken.  Temey 
V.  Doten  (1886)  70  CaL  399,  11  Pac. 
743. 

In  Livingstone  v.  Colpitts  (1900)  4 
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Terr.  L.  R.  (Can.)  441  (as  digested 
in  Blackburn  on  Sales,  Sd  ed.  p.  89 j), 
an  action  for  the  price  of  forty-three 
head  of  horses  at  $23  per  head,  it  ap- 
peared that  the  plaintiff  and  defendant 
drove  on  the  plaintiif^s  land  and  saw 
the  plaintiff's  bunch  of  horses,  that 
the  defendant  specified  such  horses  as 
were  unsuitable  for  his  purpose,  which 
were  thereupftn  marked  and  separated 
from  the  others,  and  that  the  defend- 
ant gave  the  plaintiff  $3  with  which  to 
purchase  oats  to  feed  the  horses,  and 
also  bought  and  gave  the  plaintiff 
some  rope  with  which  to  make  halters 
for  the  horses,  but  that  the  horses 
never  left  the  possession  of  the  plain-  ^ 
tiff.  It  was  held  that,  although  there 
had  possibly  been  sufficient  accept-' 
ance,  there  had  been  no  actual  receipt, 
the  owner  never  having  changed  his 
position  or  become  bailee  for  the  pur- 
chaser, but  being  entitled  to  keep  the 
horses  till  paid  for. 

In  Carter  v.  Toussaint  (1822)  6 
Barn.  &  Aid.  855,  106  Eng.  Reprint, 
1404,  1  Dowl.  &  R.  515,  24  Revised 
Rep.  589,  a  horse  was  sold,  but  no 
time  was  fixed  for  the  payment  of  the 
price,  and  it  was  agreed  that  the  horse 
should  be  kept  by  the  seller  for  twenty 
days  without  any  charge  being  made 
for  it.  At  the  expiration  of  the  twen- 
ty days,  the  horse  was,  by  the  pur- 
chaser's direction,  taken  by  a  servant 
of  the  seller  to  another  place,  for  the 
purpose  of  being  turned  out  to  grass 
there,  where  it  was  entered  in  the 
name  of  the  seller,  which  was  also 
done  by  the  direction  of  the  purchaser, 
who  was  anxious  that  it  might  not  be 
known  that  he  kept  a  race  horse.  The 
purchaser  afterward  refused  to  take 
the  horse.  It  was  held  that  the  facts 
stated  did  not  amount  to  an  accept- 
ance or  actual  receipt  of  the  horse. 

Sales  of  oattle,  oxen,  or  sheep. 

There  is  a  sufficient  delivery  of  cat- 
tle which,  while  running  on  the  range, 
were  designated  by  the  parties,  the 
seller  agreeing  that  the  buyer  might 
take  them  into'  his  custody  at  any 
time.  Brown  v.  Wade  (1876)  42  Iowa, 
«47. 

In  Bissell  v.  Balcom  (1868)  39  N.  Y. 
275,  reversing  (1863)  40  Barb.  98, 
plaintiff  agreed  to  sell  and  defendant 
to  purchase  certain  cattle.  Defendant 
stated  that  he  was  butchering,  and  • 
wanted  the  cattle,  so  that  when  cattle 
got  scarce  he  could  come  and  gat  j 
them;  and  that  if,  at  any  time  before 
the  I'st  of  December,  he  should  infant 


any  of  them  to  butcher  he  should  come 
up  and  get  them.  He  said:  If  any 
one  asks  you  if  the  cattle  are  sold, 
tell  them  you  have  sold  them  to  me; 
and  if  anyone  asks  me  I  will  tell  them 
I  have  bought  them."  Something  was 
then  said  about  keeping  the  cattle,  and 
plaintiff  told  defendant  they  might  mn 
on  his  premises  until  the  1st  of  Decem- 
ber, if  he  saw  fit  to  let  them  run  then 
until  that  time.  It  also  appeared  that 
the  defendant  subsequently  gave  di- 
rections as  to  the  portions  of  the  prem- 
ises on  which  the  cattle  were  to  be 
turned  out.  The  court  was  strongly 
of  the  opinion,  although  finding  it  an- 
necessary  to  decide  the  question,  that 
the  evidence  warranted  the  jury  ia 
finding  that,  although  the  cattle  re- 
mained for  pasture  on  the  land  of  the 
plaintiff,  he  was  to  keep  them  as  bailee 
of  the  defendant. 

In  Rappleye  v.  Adee  (1878)  65  Barh. 
(N.  Y.)  589,  plaintiff  made  an  oral 
contract  with  the  defendant  for  the 
purchase  of  a  number  of  sheep,  which 
he  selected  out  of  the  defendanfs 
flock  with  the  assistance  of  the  defend- 
ant's hired  man,  acting  under  the  in- 
structions of  the  defendant*  separat- 
ing them  from  the  rest  of  the  flock  and 
marking  them  with  his  mark,  and  put 
them  in  a  separate  inclosure.  Defend- 
ant agreed  to  pasture  them  for  the 
plaintiff  eight  or  ten  days,  and  they 
were  to  be  kept  in  a  separate  field; 
but,  upon  the  suggestion  that  the  paa- 
turage  in  that  field  and  the  fences 
around  it  were  poor,  it  was  afterward 
agreed  to  let  them  run  with  the  other 
sheep,  and  after  a  few  hours'  separa- 
tion they  were  turned  back  wi^  the 
flock.  It  was  held  that  the  evidence 
waranted  the  jury  in  finding  that 
there  had  been  a  delivery  and  accept- 
ance. 

In  Green  v.  Merriam  (1856)  28  Yl 
801,  plaintiff  sold  the  defendant  sev- 
eral sheep  which  were  then  in  the  yard 
of  the  plaintiff,  and  he  and  the  defend- 
ant drove  them  into  another  yard  of 
the  plaintiff,  and  defendant  then  told 
the  plaintiff  that  if  he  would  feed  them 
until  a  certain  day,  the  defendant 
would  them  come  and  get  than  and 
pay  all  bills.  This  plaintiff  agreed  to. 
and  the  sheep  were  so  kept,  but  at  the 
expiration  of  the  time  the  defendant 
declined  to  take  them.  It  was  heU 
that  there  was  a  sufiScient  receipt  and 
acceptance  to  take  the  case  out  of  the 
statute. 

In  Thompson  v.  Frankes  (1900)  112 
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»85,  84  N.  W.  703,  it  appeared 
le  plaintiff  sold  the  defendant, 
h  his  son,  certain  cattle  for  an 
price ;  that,  upon  the  failure  of 
to  honor  a  check  sriven  in  pait 
it,  the  son  proposed  that  the 
which  were  still  in  the  plain* 
assession,  should  be  shipped  to 
imission  house  in  Ghica^ro,  con- 
by  the  plaintiff,  and  that  they 

0  with  them;  and  stated  that 
le  reached  there  he  would  pay 

1  cattle  through  his  house,  and 
assignment  of  the  shipping  bill. 

rrangement  was  agreed  to  by 
intiff,  and  carried  out,  the  cat* 
on  arrival  in  Chicago,  being 
into*  the  yards  of  the  commis* 
ouse  selected  by  defendant's 
lit  the  firm  refused  to  pay  for 
1  advance  of  sale,  and  informed 
kintiff  that  they  could  not  sell 
}T  more  than  a  stated  sum.  The 
T  said  he  thought  he  could  sell 
or  more  than  that,  and  drove 
;o  another  commission  house, 
they  were  sold  for  a  sum  less 
le  price  agreed  upon  with  de* 
b's  son.  The  son  had  nothing 
^ith  taking  the  cattle  to  this 
rm,  nor  did  he  advise  with  them 
>laintiff,  or  take  any  part  in  the 
>r  receive  any  part  of  the  pro- 
hereof ;  nor  was  the  bill  of  lad* 
ir  assigned  or  transferred  to 
'he  plaintiff  having  brought  an 
to  recover  the  difference  be* 
;he  agreed  price  and  the  price 
;he  cattle  actually  realized,  the 
n  arose  whether  there  had  been 
delivery  of  the  cattle  as  to  take 
nsaction  out  of  the  Statute  of 
It  was  held  that  the  court, 
ucting  the  jury,  erred  in  elimi- 
from  consideration  the  ques* 
the  intent  of  the  parties. 
Iiillips  V.  Munnewell  (1826.)  4 
»,  it  appeared  that  one  having  a 
:  oxen  for  sale  named  a  price 
he  plaintiff  said  he  would  give, 
^h  the  owner  replied  that  he 
lave  them,  after  which  the  own* 
osed  to  borrow  the  oxen  to  haul 
of  lumber  to  his  house,  about 
s  distant,  to  which  the  plaintiff 
d  upon  condition  that  they 
not  be  put  to  any  other  work, 
sy  were  taken  accordingly.  It 
Id  that  as  there  was  nothing 
rhich  any  inference  might  be 
that  pasrment  should  not  pre- 
delivery, and  as  the  arrange* 
3  to  the  use  of  the  oxen  could 


be  explained  as  expressing  nothing 
more  than  a  desire  on  the  owner's  part 
that  the  bargain  might  not  be  defeated 
by  the  use  he  proposed  to  make  of  the 
oxen,  and  that  the  plaintiff  would  hold 
himself  ready  to  take  them  when  that 
purpose  had  been  answered,  it  was  er- 
ror to  instruct  the  jury  that  a  delivery 
was  proved. 

In  Eirby  v.  Johnson  (1856)  22  Ma 
354,  it  appeared  that  the  plaintiff  and 
defendant  traded  for  certain  oxen; 
that  plaintiff  told  defendant  that  he 
had  not  the  money  with  him,  but  that 
if  the  defendant  would  go  home  with 
him  or  would  go  back  to  town  with 
him  he  would  pay  him,  that  defendant 
replied  it  did  not  matter  about  the 
money;  he  could  pay  it  when  he  came 
for  the  cattle,  which  would  suit  as 
well.  Plaintiff  then  told  defendant 
that  he  was  not  prepared  to  drive  the 
cattle  away,  and  requested  the  defend- 
ant to  keep  them  for  him  until  he  sent 
for  them,  and  to  feed  them,  as  he 
wished  them  well  fed,  for  which  he 
would  pay  him  well.  The  defendant 
agreed  to  do  so.  After  plaintiff  had 
started  to  leave,  defendant  called  to 
him  and  said:  ''Remember,  if  any  of 
the  cattle  die,  they  die  yours,  and  you 
must  bear  the  loss,''  to  which  plaintiff 
replied:  "Certainly."  Under  these 
circumstances  it  was  held  that  there 
was  no  delivery  to  take  the  contract 
out  of  the  Statute  of  Frauds. 

In  Harvey  v.  St.  Louis  Butchers' 
Joint  Stock  &  Benev.  Asso.  (1866)  39 
Mo,  211,  where  defendant  directed 
that  cattle  purchased  by  him,  cash  on 
delivery,  should  be  driven  to  a  rail- 
road station  and  delivered  into  the 
cattle  pens  of  that  place  on  or  before 
a  certain  date,  unless  he  should  come 
for  them  before  that  time,  and  they 
were  driven  to  the  railway  station  and 
put  into  the  stock  pens,  but,  no  one 
being  there  to  receive  them  on  behalf 
of  the  purchaser,  they  were  driven 
away  again  to  a  herding  place,  it  was 
held  that  there  was  no  such  delivery 
and  receipt  for  the  cattle  as  to  take 
the  contract  out  of  the  statute. 

In  Sotham  v.  Weber  (1905)  116  Mo. 
App.  104,  92  S.  W.  181,  it  appeared  that 
plaintiff  was  the  owner  of  a  prize  steer 
on  exhibition,  wljich  defendant,  a 
butcher,  was  desirous  to  purchase: 
that  plaintiff  at  first  refused  to  sell, 
telling  defendant  that  he  had  entered 
the  animal  for  exhibition  at  another 
show,  and  that  in  consequence  he 
'  could  not  sell ;  that  defendant  there- 
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upon  suggested  to  the  plaintiff  that 
the  plaintiff  should  be  allowed  to  keep 
the  steer,  take  him  back  to  his  farm, 
feed  and  care  for  him,  and  take  him  to 
the  other  exposition  for  exhibit,  alive 
on  foot,  and  dead  as  a  beef  carcass, 
the  premiums,  if  any,  to  be  plaintiff's ; 
and  that  defendant  had  a  card  on  the 
stall  where  plaintiff  kept  the  steer, 
with  the  words:  "This  beef  bought 
for  A.  Weber,"  and  that  more  than 
once  during  the  exposition  defendant 
led  the  animal  out  of  the  stall  and 
showed  him  to  friends  as  being  pur- 
chased by  him,  but  that  the  animal 
was  kept  in  the  stall,  and  remained  in 
charge  of  plaintiff's  employee  until  he 
took  him  back  to  his  farm.  It  was  held 
that  the  plaintiff  had  not  constituted 
himself  the  bailee  of  the  defendant. 

In  Holmes  v.  Hoskins  (1854)  9  Exch. 
753,  56  Eng.  Reprint,  823,  2  Week. 
Rep.  376,  it  appeared  that  defendant, 
who  was  a  butcher,  having  seen  a  herd 
of  cattle  in  the  plaintiff's  field,  verbal- 
ly agreed  with  him  to  buy  the  lot,  and 
after  the  bargain  was  concluded  felt 
in  his  pocket  for  his  check  book  in  or- 
der to  pay  for  the  cattle,  but,  finding 
that  he  had  not  got  it,  told  plaintiff 
to  call  at  his  house  in  the  evening  and 
he  would  pay  him.  It  was  then  ar- 
ranged that  the  cattle  should  remain 
in  plaintiff's  field  until  the  following 
Tuesday,  as  it  was  inconvenient  for 
the  defendant  to  remove  them  before 
that  time  to  his  farm.  The  plaintiff 
called  at  the  defendant's  house  for 
the  money,  but  the  defendant  was  not 
home.  On  the  same  evening  the  de- 
fendant sent  his  men  to  the  plaintiff's 
to  request  that  he  would  allow  them 
to  get  some  of  the  plaintiff's  hay  to 
feed  the  cattle  with,  until  the  defend- 
ant could  remove  them.  The  plaintiff 
consented,  and  the  men  took  the  hay 
fram  the  ricks,  and  so  fed  the  cattle 
until  the  following  Wednesday.  The 
defendant,  on  being  afterwards  asked 
for  the  money,,  said  that  he  had  offered 
too  much  for  the  cattle,  and  would  not 
have  them.  It  was  held  that,  it  being 
clear  that  plaintiff  never  meant  to 
part  with  the  cattle  until  the  purchase 
price  should  be  paid,  there  was  no  evi- 
dence to  go  to  the  jury  of  an  accept- 
ance and  receipt  of  the  cattle,  as  re- 
quired by  the  Statute  of  Frauds. 

Sale*  of  hay. 

In  Dyer  v.  Libby  (1867)  61  Me.  45, 
it  appeared  that  hay  orally  sold  by 
plaintiff  to  defendant  was  taken  from 
plaintiffs  mow  by  men  employed  and 


paid  by  defendant,  that  it  was  pressed 
and  put  into  bands,  weighed,  and 
branded  with  defendant's  name.  It 
^as  held  that  these  acts  were  suffi- 
cient to  constitute  a  delivery,  if  ac- 
companied by  the  requisite  intention 
of  both  parties  that  the  property 
should  then  pass,  notwithstanding  it 
was  one  of  the  conditions  of  the  sale 
that  the  plaintiff  should  haul  the  hay 
to  the  railway  depot. 

There  is  a  sufficient  delivery  and  ac- 
ceptance of  hay  which  the  buyer  was 
to  press  in  the  seller's  bam,  and  the 
seller  was  to  haul  to  the  depot,  where 
the  seller  allowed  the  buyer's  agent 
to  press  the  hay,  although  it  was 
thereafter  left  in  the  bam  to  be  hauled 
to  the  depot,  according  to  the  agree- 
ment. Edwards  v.  Brown  (1903)  98 
Me.  165,  56  Atl.  654. 

In  Chaplin  v.  Rogers  (1800)  1  East, 
192,  note,  102  Eng.  Reprint,  75,  6  Re- 
vised Rep.  249,  the  parties  being  to- 
gether in  the  plaintiff's  farmyard,  the 
defendant  agreed  to  take  a  stack  of 
hay  then  standing  in  the  yard  at  a  cer- 
tain sum  per  hundredweight,  and  some 
time  thereafter  sold  it  to  another  par- 
ty, who  thereupon  brought  away  part 
of  it,  though  without  the  knowledge 
and  against  the  direction  of  the  de- 
fendant. It  was  held  that,  the  defend- 
ant having  dealt  with  the  property 
afterward  as  if  it  were  in  his  actual 
possession,  the  jury  were  warranted  in 
finding  that  there  had  been  a  delivery. 

In  Nicholls  v.  White  (1911)  108  L. 
T.  N.  S.  (Eng.)  800,  plaintiff  agreed 
to  purchase  and  defendant  agreed  to 
sell  a  stack  of  hay  standing  on  defend- 
ant's land,  at  a  definite  price,  which 
was  not  required  to  be  paid  before  the 
purchaser  should  remove  any  portion 
of  the  hay.  It  was  also  arranged  that 
the  purchaser  should  send  his  men  to 
cut,  press,  and  to  bind  the  hay,  and 
that  the  seller  should  carry  it  to  the 
nearest  railway  station.  On  the  fol- 
lowing day  the  seller  telegraphed  the 
purchaser:  "Don't  send  press;  am 
writing,"  and  followed  this  by  a  letter 
in  which  he  said  that  he  had  sold  the 
hay  to  someone  else,  and  asked  the 
plaintiff  ''to  be  kind  enough  to  give  up 
possession."  It  was  held  that  the  let- 
ter and  telegram  furnished  evidence 
of  a  constructive  delivery  and  receipt 
of  the  hay. 

In  Houdlette  v.  Tallman  (1887)  14 
Me.  400,  defendant,  having  in  his 
bam  a  quantity  of  baled  hay  which 
had  been  weighed  and  labeled,  had  a 
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conversation  with  the  plaintiff  where- 
in the  plaintiff  a^rreed  to  purchase  and 
^e  defendant  to  sell  all  the  hay  then 
in  the  bam,  estimated  to  be  about  88 
tons,  at  a  certain  price  per  ton.  The 
hay  was  not  to  be  removed  from  the 
defendant's  bam  until  the  fishing  sea* 
son  was  over,  and  payment  was  then 
to  be  made.  It  was  held  that  as  the 
total  weight  of  the  hay  was  not  fully 
and  finally  ascertained,  and  as  the 
priee  was  to  be  paid  when  the  hay 
was  removed,  the  sale  was  incomplete 
and  within  the  Statute  of  Frauds,  the 
court  stating,  however,  that  if  these 
difficulties  had  not  been  presented  the 
equivocal  acts  of  the  parties  might 
have  been  left  to  a  jury. 

In  Corbett  v.  Wolford  (1896)  84  Md. 
426,  86  Atl.  1088,  where  defendant  con- 
tracted to  purchase  from  plaintiff  20 
tons  of  hay  at  the  price  of  $8  a  ton, 
the  hay  being  contained  in  several 
stacks  in  an  open  field,  and  it  was 
agreed  that  the  hay  was  to  be  baled  by 
the  purchaser  and  delivered  by  the 
seller  at  a  certain  station,  when  the 
price  was  to  be  paid,  and  defendant 
sent  men  to  bale  the  hay,  which,  while 
the  work  was  going  on,  was  accident- 
ally destroyed  by  fire,  it  was  held  a 
question  for  the  jury  whether  the  de- 
fendant had  accepted  the  hay  by  be- 
ginning to  bale  it,  or  whether  the  ac- 
ceptance and  receipt  was  to  take  place 
after  delivery  by  the  seller  at  the  sta- 
tion. 

In  Re  Roberts  (1887)  L.  R.  86  Ch. 
Div.  (Eng.)  196,  56  L.  J.  Ch.  N.  S. 
962,  67  L.  T.  N.  S.  79,  85  Week.  Rep. 
684,  61  J.  P.  757,  it  was  held  that  there 
was  no  constructive  delivery  of  a  stack 
of  hay  bid  in  at  an  auction  of  farm 
produce  on  credit,  and  left  standing 
on  the  land  of  the  vendor. 

Sales  of  growing;  timber. 

In  Leonard  v.  Medford  (1897)  86 
Md.  666,  37  L.R.A.  449,  37  Atl.  365,  the 
owner  of  a  farm,  part  of  which  was  in 
timber,  verbally  agreed  to  sell  to  an- 
other all  the  growing  oak  trees  there- 
on which  measured  18  inches  and  up- 
ward across  the  stump  and  which 
stood  within  a  designated  area,  and 
told  the  purchaser  that  he  might  set 
up  his  mill  there.  Upon  the  arrival  of 
the  mill  the  owner  went  to  the  woods 
and  helped  locate  the  place  for  it  to 
be  set,  and  at  the  same  time  pointed 
out  to  the  purchaser's  employee  the 
lines  of  the  woodland,  and  stated  that 
all  the  oak  timber  within  those  lines 
was  the  purchaser's.  Under  these 
4  A.L.R. — 58. 


circumstances,  it  was  held  that  the 
owner  had  actually  put  the  purchaser 
in  possession  of  the  trees. 

In  Marshall  v.  Greene  (1875)  L.  R. 
1  C.  P.  D.  (Eng.)  85,  45  L.  J.  C.  P.  N. 
S.  153,  83  L.  T.  N.  S.  404,  24  Week. 
Rep.  175,  defendant  orally  purchased 
certain  growing  trees  of  the  plaintiff 
on  the  terms  that  he  should  remove 
them  as  soon  as  possible.  The  defend- 
ant accordingly  cut  down  some  of  the 
trees,  and  agreed  to  sell  the  tops  and 
stumps  to  a  third  person.  The  plain- 
tiff then  countermanded  the  sale.  It 
was  held  that,  the  purchaser  having, 
by  cutting  the  trees,  manifested  an 
Intention  to  deal  with  them  as  the 
owner,  and  as  he  had  been  allowed  by 
the  seller  so  to  deal  with  them,  there 
was  evidence  of  a  receipt. 

In  Smith  v.  Surman  (1829)  9  Bam.  & 
C.  561, 109  Eng.  Reprint,  209,  4  Moody 
&  R.  455,  7  L.  J.  K.  B.  296,  23  Eng. 
Rul.  Gas.  230,  the  owner  of  trees  grow- 
ing on  his  land  verbally  agreed  with 
another  to  sell  them  while  they  were 
standing,  at  so  much  per  foot,  to  be 
taken  away  by  the  purchaser.  It  was 
held  that  as  there  was  nothing  to  show 
that  the  purchaser  had  devested  him- 
self of  the  right  to  object  to  the  qual- 
ity of  the  goods,  or  that  the  seller  had 
lost  his  lien  for  the  price,  there  had 
been  no  acceptance  or  actual  receii^t 
of  the  goods. 

Sales  of  lumber  or  wood. 

In  Howard  v.  Borden  (1866)  13 
Allen  (Mass.)  299,  where  defendant 
asked  plaintiff  to  survey  him  out  50,000 
feet  of  boards,  which  would  be  taken 
away  by  a  vessel,  there  being  no  agree- 
ment as  to  price  or  for  any  credit, 
and  therefore  no  obligation  on  the 
plaintiff  to  deliver  them  without  pay- 
ment, and  the  plaintiff  placed  the 
boards  on  the  wharf  and  marked  them 
with  the  defendant's  name,  it  was  held 
that  this  was  not  a  sufficient  delivery 
to  take  the  contract  out  of  the  statute. 

In  Shindler  v,  Houston  (1848)  1  N. 
Y.  261,  49  Am.  Dec.  316,  the  plaintiff 
was  the  owner  of  a  quantity  of  lum- 
ber which  he  had  brought  to  a  certain 
place  in  a  boat,  and  which,  after  being 
inspected  and  measured,  was  piled  on 
the  dock  apart  from  any  other  lumber. 
The  plaintiff  and  defendant  met  at  the 
place  where  the  lumber  lay,  and  plain- 
tiff asked  the  defendant  what  he  would 
give.  Upon  the  defendant's  naming  a 
price,  plaintiff  said:  "The  lumber  is 
yours."  The  defendant  then  told  the 
plaintiff  to  get  the  inspector's  bill  of 
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it»  and  carry  it  to  a  third  person,  who 
would  pay  it.  The  next  day  the  plain*^ 
tiff,  having  procured  the  inspector's 
bill,  presented  it  to  such  persoA,  who 
refused  to  pay  it  on  the  ground  that 
the  instructions  he  had  received  from 
the  defendant  did  not  correspond  to 
the  plaintiff's  statement  of  the  con- 
tract. It  was  held  that  there  was  no 
delivery  and  acceptance  of  the  lumber 
within  the  meaning  of  the  Statute  of 
Frauds. 

In  Cooke  v.  Millard  (1875)  65  N.  Y. 
352,  22  Am.  Rep.  619,  defendant  gave 
plaintiffs  an  oral  order  for  a  certain 
quantity  of  lumber  of  the  kind  and 
quality  in  their  yard,  but  which  need- 
ed to  be  dressed  and  cut  into  different 
sizes.  No  particular  lumber  was  se- 
lected, nor  was  any  part  of  the  lum- 
ber then  in  the  yard  in  a  condition  to 
be  delivered.  Plaintiffs  agreed  to  cut 
and  dress  the  lumber  as  directed,  and 
to  place  it  on  their  dock,  and  to  give 
notice  thereof  to  the  defendant's 
agent,  who  was  thereupon  to  send  a 
boat  to  take  the  lumber  away.  The 
plaintiffs  prepared  the  lumber  for  de- 
livery and  placed  it  on  their  dock,  and 
notified  the  defendant's  agent  thereof 
as  agreed;  but  the  next  day,  and  be- 
fore it  was  removed,  it  was  accident- 
ally destroyed  by  fire.  It  was  held 
that,  as  the  property  never  passed  be- 
yond the  dominion  and  control  of  the 
seller,  there  was  no  delivery. 

There  is  a  delivery  of  wood,  sold 
piled  in  the  seller's  yard,  where  the 
vendee  causes  it  to  be  replied.  Rich- 
ards V.  Burroughs  (1886)  62  Mich. 
117,  28  N.  W.  755. 

Sales  of  produce,  oorit,  oottoit,  ete. 

In  Marshall  v.  Ferguson  (1863)  23 
Cal.  65,  it  was  held  that  the  fact  that 
the  purchaser  of  growing  crops  sold 
them  to  other  parties  was  a  sufficient 
delivery,  within  the  statute. 

In  Rose  v.  Welch  (1858)  11  Gray 
(Mass.)  235,  where  plaintiff  sold  de- 
fendant a  number  of  cabbages  ready 
to  be  gathered,  and  agreed  that  de- 
fendant should  take  them  away  when- 
ever he  should  want  them,  it  was  held 
that  such  agreetnent  was  sufiicient  de- 
livery to  give  effect  to  the  sale  be- 
tween the  parties. 

In  Ficklin  v.  Tinder  (1911)  161  Mo. 
App.  288,  148  S.  W.  853,  plaintiff,  who 
had  2,000  bushels  of  com  in  a  crib  on 
his  farm,  met  defendant  on  the  high- 
way in  the  month  of  March,  when  they 
fell  into  conversation,  and  he  sold 
defendant  1,600  bushels  of  the  2,000 


in  the  crib,  at  65  cents  per  bushel)  de- 
fendant to  have  up  to  and  during  the 
month  of  July  to  remove  it.  He  was 
to  go  by  plaintiff's  crib  and  see  the 
corn,  and  leave  word  at  plaintiff's 
house  if  it  suited  him,  which  he  did. 
.  The  com  was  to  be  weighed  on  defend- 
ant's scales  as  he  hauled  it  to  his 
place.  The  month  of  July  passed 
without-  defendant  taking  the  com 
away.  On  one  or  more  occasions  after 
July,  plaintiff  told  him  that  the  com 
was  his  and  at  his  risk.  Plaintiff  had 
all  the  com  in  the  crib  insured  in  his 
own  name  up  to  the  7th  of  August, 
and  defendant,  learning  that  the  in* 
surance  was  about  to  expire,  had  it 
extended  in  plaintiff's  name  for  thir^ 
days.  Two  days  after  extended  insur- 
ance expired,  the  com  was  burned.  It 
was  held  that  as  nothing  was  said 
about  when  the  price  was  to  be  paid, 
it  must  be  assumed  that  the  sale  was 
for  cash,  and  therefore  that  the  seller 
might  refuse  to  deliver  until  the  price 
should  be  paid,  and  accordingly  that 
there  had  been  no  such  delivery  and 
acceptance  as  would  satisfy  the  stat- 
ute. 

In  Smith  v.  Evans  (1891)  36  &  C. 
69,  15  S.  £.  344,  plaintiff  called  on  de- 
fendant for  the  purpose  of  collecting 
a  debt  owing  by  defendant  to  his  de- 
cedent's estate.  After  some  conversa- 
tion defendant  agreed  to  turn  over 
certain  bales  of  cotton  lying  near  by 
for  10  cents  per  pound,  if  provision 
should  be  made  for  paying  his  rent 
therefrom.*  He  was  then  asked  if  he 
had  any  means  there  of  weighing  the 
cotton  and  if  he  had  anyone  to  help 
weigh  it  He  replied,  "No."  Plain- 
tiff's attorney,  who  accompanied  him, 
then  turned  to  defendant  and  said: 
"This  is  a  trade,  then,  and  this  cotton 
is  Mr.  Smith's?"  He  replied,  it  was, 
and  all  he  wanted  paid  out  of  it  was 
his  rent.  Defendant  agreed  to  haul 
the  cotton  to  a  certain  place  by  the 
following  Saturday,  when  it  was  to  be 
weighed,  the  amount  due  the  landlord 
for  rent  to  be  taken  out,  and  the  bal- 
ance credited  to  defendant's  account. 
It  was  held  that,  as  the  transaction 
was  not  complete  until  the  cotton 
should  be  weighed,  there  was  no  ac- 
ceptance and  actual  receipt  thereof. 

Sale*  of  Btoek  in  t)e*de« 

There  is  no  acceptance  and  receipt 
where  the  goods  are  left  in  the  posses- 
sion and  control  of  the  vendor,  pend- 
ing the  taking  of  an  inventory  by  him 
to  determine  the  price  to  be  paid  for 
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the  goods.  Brunswick  Grocery  Go.  v. 
Lamar  (1902)  116  Ga.  1,  42  S.  E.  366. 
In  Gray  v.  Davis  (1861)  10  N.  Y.  285^ 
defendant  bonght  of  plaintiff  certain 
goods  which  were  in  the  first  and  third 
lofts  of  a  store^  constituting  a  stock 
for  conducting  the  umbrella  business, 
on  twelve  months'  credit,  at  the  prices 
mentioned  in  an  inventory  which  the 
seller  had  previously  made,  less  a  de- 
duction of  the  stipulated  amount.  The 
parties  also  agreed  that  the  defend- 
ant should  take  the  two  lofts  until  the 
1st  of  May  following.  When  the  ver- 
bal bargain  was  completed,  plaintiff 
told  the  defendant  ''to  consider  the 
goods  and  premises  his  at  once."  De- 
fendant answered:  **l  cannot  attend 
to  it  now,  but  will  come  at  4  o'clock 
and  take  possession,  and  inventory  the 
stock."  This  was  acceded  to,  and  by 
agreement  of  the  parties  the  clerk  of 
the  plaintiff  locked  the  store  until  that 
hour,  and  in  the  meantime  the  plain*- 
tiff,  with  the  express  consent  of  the 
defendant,  delivered  to  a  customer 
certain  umbrellas  which  had  been  laid 
out  for  him.  At  4  o'clock  the  parties 
met  at  the  store  and  took  an  inventory 
of  the  stock,  the  defendant  and  the 
plaintiff's  clerk  calling  off  the  goods 
and  the  piaintiff  taking  an  account  of 
them.  The  defendant  looked  over  the 
inventory,  made  no  objection  to  it, 
and  handed  it  to  the  plaintiff  with  a 
request  to  copy  it  and  give  him  a  copy 
in  the  morning.  Plaintiff  then  direct- 
ed the  clerk  to  hand  the  keys  of  the 
store  to  the  defendant.  The  latter 
said  he  did  not  want  to  take  them  till 
morning,  that  his  rent  was  not  to  com* 
mence  until  then,  and  that  he  had  no 
insurance.  Plaintiff  replied:  "I  will 
give  you  my  policy  of  insurance  on  the 
stock."  The  purchaser  then  directed 
the  clerk  to  take  the  keys  for  him  till 
morning,  and  the  clerk  did  so.  All 
three  then  left  the  store  together,  and 
plaintiff's  sign  was  immediately  taken 
down  in  defendant's  presence.  It  was 
held  that  the  circumstances,  especially 
the  taking  of  the  inventory  and  the 
delivery  and  acceptance  of  the  keys, 
were  sufficient  to  require  the  submis- 
sion of  the  question  of  delivery  to  the 
jury. 

BmMmm  of  goods  im  store  or  warohonso. 

In  Wylie  v.  Kelly  (1864)  41.  Barb. 
(N.  Y.)  594,  A  sold  B  a  quantity  of 
goods,  making  a  record  of  the  sale  in 
a  book  of  original  entry;  the  goods 
were  set  out  on  one  side  of  the  store 
by  themsehreb,  and  B,  after  the  goods 


were  set  apart,  consigned  them  to  a 
third  person  for  sale.  ■  It  was  held  that 
the  question  of  delivery  should  have 
been  submitted  to  the  jury. 

In  Jackson  v.  Watts  (1820)  1 
M'Cord,  L.  (S.  C.)  288,  defendant  pur- 
chased of  plaintiff  a  quantity  of  cot- 
ton bagging.  After  being  told  that  it 
would  remain  in  the  seller's  store  at 
his  risk,  defendant  thereafter  came  to 
the  store  and  said  he  would  take  the 
bagging,  and  ordered  it  to  be  turned 
outj  and  some  of  it  was  carried  out, 
according  to  his  orders,  as  far  as  the 
pavement  before  the  door;  but  before 
the  whole  of  it  was  turned  out  defend-^ 
ant  objected  to  receiving  it,  alleging 
he  had  bought  it  for  40  inches,  and  it 
was  not  so.  It  was  held  that  there 
was  sufficient  evidence  to  warrant  a 
finding  that  there  had  been  an  accept- 
ance and  receipt. 

There  is  a  sufficient  delivery  of  the 
goods  where  the  purchaser  requests 
the  seller  to  store  them  for  him.  Jan* 
vrin  V.  Maxwell  (1866)  23  Wis.  51. 

In  Ex  parte  Safford  (1877)  2  Low. 
Dec.  563,  Fed.  Cas.  No.  12,212,  where 
leather  bought  on  a  credit  of  sixty 
days  was  weighed  in  the  buyer's  pres- 
ence, and  at  his  request  set  apart  from 
all  other  goods  and  marked  with  his 
name,  and  he  was  to  take  it  when  he 
pleased,  it  was  held  that  the  goods  had 
been  accepted  and  received. 

In  Hodgson  v.  Le  Bret  (1808)  1 
Campb.  (Eng.)  283,  defendant  came  to 
plaintiff's  shop  and  purchased  certain 
linen,  which  she  marked  with  her 
name.  It  was  held  that  if  her  pur- 
pose in  doing  so  was  thereby  to  denote 
that  she  had  purchased  the  linen,  and 
to  appropriate  it  to  her  use,  the  case 
was  taken  out  of  the  statute. 

In  Dodsley  v.  Varley  (1840)  12 
Ad.  &  £1.  632,  113  Eng.  Reprint, -954, 
4  Perry  &  D.  448,  5  Jur.  316,  it  ap- 
peared that  defendant  bargained  for 
wool  on  plaintiff's  premises  at  a  cer- 
tain-price; it  was  then  removed  to 
the  warehouse  of  a  third  person, 
where  the  seller  collected  the  wool 
which  he  purchased  for  defendant 
from  various  persons,  to  which  place 
the  defendant  sent  sheeting  for  the 
packing  up  of  such  wool;  that  it 
was  weighed  there,  together  with  the 
other  wools,  and  packed,  but  was  not 
paid  for.  It  was  the  usual  course  for 
the  wool  to  remain  at  his  place  until 
paid  for.  It  was  held  that  1^  acts  of. 
the  seller  in  removing  and  packing  the 
wool  might  be  considered  aa  having 
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been  done  as  plaintifTs  agent,  and 
therefore  that  the  place  to  which  the 
wool  was  removed  must  be  considered 
as  the  defendant's  warehouse,  and  that 
he  was  in  actual  possession  of  it  there 
as  soon  as  it  was  weighed  and  packed; 
and  this  notwithstanding  the  plaintiff 
retained  such  a  special  interest,  in  the 
nature  of  a  lien,  in  the  wool  that  it 
might  not  be  removed  until  paid  for. 

In  Re  Tate  (1841)  2  Mont.  D.  &  De 
G.  (Eng.)  170,  where,  by  a  custom  of 
the  trade,  a  quantity  of  tea  orally  pur* 
chased  was  left  in  the  possession  of 
the  seller  in  pledge  for  the  full  pay- 
ment, such  custom  being  that,  if  the 
payment  should  not  be  completed 
within  the  time  appointed  at  the  sale, 
the  seller  should  be  at  liberty  to  re- 
sell, and  charge  the  loss,  if  any,  to 
the  former  purchaser,  with  lawful  in- 
terest to  the  time  of  actual  payment,' 
and  also  with  other  incidental  charges, 
it  was  held  that  the  fact  of  the  goods 
being  left  amounted  not  only  to  an 
acceptance,  but  to  a  new  contract  by 
way  of  pledge. 

In  Beaumont  v.  Brengeri  (1847)  6 
C.  B.  301,  136  Eng.  Reprint,  893,  de- 
fendant agreed  to  purchase  of  plain- 
tiff a  carriage  then  standing  in  plain- 
tiff's shop,  at  the  same  time  desiring 
that  certain  alterations  might  be  made 
in  it.  The  alterations  having  been 
made,  the  carriage  was,  at  defendant's 
request,  placed  in  the  back  shop.  Sub- 
sequently, defendant  called  at  the  shop 
and  requested  plaintiff  to  hire  a  horse 
and  man  for  him,  and  to  send  the  car- 
riage to  his  house  on  the  following 
day  in  order  that  he  might  take  a  drive 
in  it,  he  having  previously  intimated 
his  intention  to  take  the  carriage  out 
several  times,  in  order  that,  as  he^  was 
going  to  take  it  abroad,  it  might  pass 
the  customhouse  as  a  secondhand  car- 
riage. It  was  held  that  the  subsequent 
conduct  of  the  parties  showed  that  the 
seller  was  not  holding  the  subject- 
matter  of  the  sale  as  owner,  but  ipere- 
ly  as  a  bailee  for  the  purchaser,  as  it 
was  not  reasonable  to  suppose  that  he 
would  have  allowed  the  carriage  to  be 
used  had  he  not  ceased  to  be  the 
owner. 

There  is  no  acceptance  or  actual  re- 
ceipt of  goods  which  the  parties  agree 
are  to  remain,  at  the  buyer's  risk,  un- 
der the  seller's  care,  free  of  storage, 
until  hauled  away,  although  the  pur- 
chaser has  the  property  insured. 
Bowers  v.  Anderson  (1873)  49  Ga«  143. 

The  mere  stipulation  in  a  contract 


of  sale  that  the  article  forming  the 
subject  of  the  sale  shall  remain  on  the 
premises  of  the  vendor,  at  the  place 
where  it  was  stored,  until  sold  by  the 
vendee,  does  not  amount  to  an  act  of 
delivery  and  acceptance  which  will 
bring  the  transaction  within  the  ex- 
ception of  the  statute.  Walker  ▼. 
Malsby  Co.  (1910)  184  6a.  399,  67 
S.  E.  1089. 

There  is  no  acceptance  or  receipt 
of  merchandise  sold  with  the  under- 
standing that  it  is  to  be  a  cash  trans- 
action, where  the  seller,  in  pursuance 
of  the  direction  of  the  purchaser, 
weighs  up  the  articles  and  puts  them 
aside  in  a  designated  portion  of  his 
storeroom  or  warehouse,  since  it  was 
the  intention  of  the  parties  that  the 
goods  should  not  pass  beyond  the  con- 
trol of  the  vendor  into  the  control  of 
the  vendee  until  the  purchase  money 
should  be  paid.  Blumenfeld  v.  Palmer 
Hardware  Go.  (1910)  8  6a.  App.  79,  68 
S.  E.  618. 

In  Denny  v.  Williams  (1862)  5  Allen 
(Mass.)  1,  it  was  held  that  there,  was 
no  acceptance  and  delivery  of  wool 
left  in  the  seller's  possession,  notwith- 
standing the  buyer  told  the  seller  that 
he  wanted  certain  grades  fo|[  his  son's 
mill,  and  would  have  the  seller*  dis- 
pose of  the  rest  of  it  for  him,  where 
the  wool  was  to  be  graded  and 
weighed,  and  the  buyer  was  not  to  give 
his  note  until  that  should  be  done. 

In  Knight  v.  Mann  (1875)  118  Mass. 
143,  it  appeared  that  the  plaintiff  had 
a  large  number  of  rough  calfskins  for 
sale  which  were  in  bales  at  his  store; 
that  the  defendant  called  there,  and 
after  examining  several  skins  entered 
into  an  oral  agreement  to  purchase 
a  certain  number  of  them  at  so  much 
per  pound,  and  directed  that  they 
should  be  counted  out  from  the  skins 
then  lying  in  bales,  weighed,  and  set 
apart  for  him.  According  to  the  usage 
of  the  trade,  one  in  twenty  of  the  skins 
was  selected  as  "trials,"  so-called,  and 
spread  upon  the  floor,  and  in  that  way 
e3q)osed  to  the  air  for  some  time,  being 
weighed  before  and  after  being  so  ex- 
posed, for  the  purpose  of  ascertain- 
ing the  percentage  of  shrinkage  in 
weight  to  be  deducted  from  the  gross 
weight  of  all  the  skins  sold.  Three 
days  later  the  defendant  called  and 
asked  if  the  skins  were  ready.  The 
plaintiff  replied :  "Yes,  all  but  weigh- 
ing the  trials,"  The  defendant  said 
he  would  send  for  them  inmiediately. 
The  trials  were  then  weighed,  the  net 
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weifirht  of  the  skins  ascertained,  and 
they  were  placed  in  the  doorway  of  the 
store  for  the  defendant  to  remove. 
The  defendant  returned  on  the  same 
day  at  noon  and  asked  for  the  bill, 
which  was  given  him,  and  was  told 
that  the  skins  were  ready  for  delivery 
and  were  lying  in  the  doorway.  He 
then  left,  but  did  not  send  for  the 
skins,  and  on  that  night  they  were  de- 
stroyed by  fire.  There  was  no  evi- 
dence that  he  then  said  he  would  send 
for  them,  or  otherwise  accepted  them, 
or  did  any  act  in  relation  to  the  goods 
after  he  took  the  bill  and  received  the 
notice  that  they  were  ready  for  de- 
livery; and  it  was  admitted  that  he 
never  saw  the  skins  after  he  bar- 
gained for  them  when  they  were  lying 
in  bales  with  others  of  like  descrip- 
tion. Under  these  circumstances  it 
was  held  that  the  facts  did  not  war- 
rant a  finding  that  the  defendant  had 
made  the  plaintiff  his  bailee,  or  that 
he  had  accepted  the  goods.. 

There  is  no  such  delivery  as  will 
constitute  the  seller  a  bailee  for  the 
purchaser,  where,  although  the  goods 
are  marked  and  set  apart,  the  seller  re- 
fuses to  allow  the  purchaser  to  take 
them  away  without  paying  or  securing 
the  purchase  price.  Safford  v.  Mc- 
Donough  (1876)  120  Mass.  290. 

In  Rodgers  v.  Jones  (1880)  129 
Mas&  420,  it  appeared  that  the  defend- 
ant orally  agreed  to  purchase  a  cer- 
tain amount  of  calfskins,  at  a  set  price 
per  pound  for  the  marketable  skins 
and  two  thirds  of  that  price  for  the 
damaged  skins,  and  then  said  to  a 
third  person,  who  accompanied  him: 
"I  have  bought  this  lot  of  skins  and  I 
want  you  to  stay  and  see  them  put  up ; 
but  I  don't  wish  you  to  take  them  away 
before  Friday  or  Saturday  because  in 
the  meantime  I  want  to  ascertain  in 
regard  to  my  insurance."  The  third 
person  answered  that  he  would  send 
his  team  and  take  the  skins  on  Satur- 
day. The  purchaser  then  went  away, 
and  the  third  person  remained  and  as- 
sisted in  sorting  the  skins,  which  were 
packed,  weighed,  and  set  apart, 
marked  with  the  defendant's  initials. 
On  Saturday,  the  third  person  came 
into  the  plaintiffs  warehouse  and  was 
told  that  the  skins  were  ready  for 
him  to  take,  and  was  asked  whether 
his  team  would  be  there  soon,  and  he 
answered  that  it  would  not.  Nothing 
further  took  place,  and  during  the  fol- 
lowing night  the  skins  were  destroyed 
by  fire.    Under  these  circumstances  it 


.was  held  that,  as  the  plaintiffs  had 
not  parted  with  their  possession  as 
sellers,  or  with  the  lien  incident  to 
such  possession,  there  was  no  such  ac- 
ceptance or  receipt  of  the  skins  as  to 
take  the  contract  out  of  the  Statute  of 
Frauds. 

An  agreement  with  the  vendor  about 
the  storage  of  the  goods,  and  the  de- 
livery by  him  of  the  export  entry  to 
the  agent  of  the  vendee,  are  not  suffi- 
ciently certain  to  amount  to  a  con- 
structive delivery,  or  to  afford  an  in- 
dicium of  ownership.  Bailey  v.  Ogden 
(1808)  3  Johns.  (N.  Y.)  899,  8  A19. 
Dec.  509. 

In  Ralph  v.  Stuart  (1866)  4  E.  D. 
Smith  (N.  Y.)  627,  where  certain  seed 
orally  sold  by  an  agent  was  shipped, 
and  the  purchaser  advised  of  such 
shipment,  and  the  bill  of  lading  with 
a  draft,  which  was  accepted  by  the 
purchaser,  was  sent  to  the  agent,  who 
refused  to  give  up  the  bill  of  lading 
unless  the  seed  should  be  paid  for,  it 
was  held  that  there  was  no  such  de- 
livery of  the  property  as  would  satisfy 
the  statute. 

In  Baldey  v.  Parker  (1823)  2  Barn. 
&  C.  87,  107  Eng.  Reprint,  297,  3  Dowl. 
&  R.  220,  1  L.  J.  K.  B.  229,  26  Revised 
Rep.  26(),  defendant  came  to  plain- 
tiff's shop  and  bargained  for  various 
articles,  some  of  which  were  measured 
in  his  presence  and  some  marked  by 
him  with  a  pencil;  others  he  assisted 
in  cutting  from  a  larger  bulk.  He 
then  desired  an  account  of  the  whole 
to  be  sent  to  his  house,  and  went  away. 
It  was  held  that  there  was  no  such 
change  of  possession  as  that  contem- 
plated by  the  statute. 

In  Anderson  v.  Scot  (1807)  1 
Campb.  (Eng.)  285,  note,  it  was  held 
that  the  cutting  off  of  the  spills  or 
pegs  by  which  the  wine  was  tasted, 
and  the  marking  of  plaintiff's  initials 
on  the  cask  by  defendant's  agent  in 
the  presence  of  all  the  parties, 
amounted  to  a  delivery  under  the 
Statute  of  Frauds. 

In  Castle  v.  Sworder  (1861)  6 
Hurlst.  &  N.  828,  158  Eng.  Reprint, 
341,  8  Jur.  N.  S.  233,  30  L.  J.  Exch. 
N.  S.  810,  4  L.  T.  N.  S.  865,  9  Week. 
Rep.  697,  it  appeared  that  the  plain- 
tiffs, who  were  wine  and  spirit  mer- 
chants, had  a  bonded  warehouse  where 
they  took  in  other  persons'  goods  as 
well  as  their  own,  charging  warehouse 
rent.  The  defendant  agreed  to  buy  of 
the  plaintiffs  two  puncheons  of  rum, 
which  were  to  remain  in  bond  until 
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wanted,  the  defendant  to  have  six 
months'  further  credit.  The  plaintiffs 
sent  to  the  defendant  an  invoice,  de- 
scribins:  the  puncheons  by  marks  and 
numbers,  with  the  words,  "free  six 
months,''  meaning  that  they  might  re- 
main in  the  plaintiffs'  warehouse  with- 
out charge  for  six  months.  The  plain- 
tiffs then  entered  into  the  rum  book 
of  their  warehouse  the  puncheons  of 
rum  as  belonging  to  the  defendant, 
and  proved  that  after  this  entry  they 
had  no  power  to  get  the  goods  out. 
The  rum  remained  in  the  warehouse 
for  two  years,  during  which  time  the 
defendant  on  several  occasions  asked 
the  plaintiffs  to  take  back  the  goods 
or  sell  them  for  him.  It  was  held  that 
there  was  evidence  that  the  possession 
of  the  plaintiffs,  which  had  originally 
been  as  owners  and  sellers,  had  been 
converted  into  a  possession  by  them  as 
bailees  for  the  buyer.' 

In  Gardet  v.  Belknap  (1851)  1  Cal. 
399,  it  appeared  that  one  of  the  de- 
fendants called  at  plaintiff's  store  and 
agreed  verbally  to  give  him  a  certain 
price  per  gallon  for  the  quantity  of 
brandy  he  had  on  hand  of  a  particular 
brand,  and  in  good  casks,  and  the 
plaintiff  agreed  verbally  that  the  de- 
fendants might  have  it  as  soon  as  he 
could  select  and  set  apart  the  good 
casks.  There  was  no  evidence  that  the 
brandy  contained  in  the  good  casks  was 
ever  separated  from  other  brandy 
which  the  plaintiff  had,  and  no  bill  of 
sale  was  made  out  or  mark  placed  up- 
on the  liquor  sold  to  designate  it  as 
belonging  to  the  defendants.  It  was 
held  that  a  conversation  between  one 
of  the  defendants  and  the  seller's 
clerk  some  days  thereafter,  when  the 
former  asked  the  latter  if  he  could 
not  sell  the  brandy,  to  which  the  clerk 
replied  that  he  could  on  account  of 
the  defendants,  did  not  amount  to  a 
delivery  within  the  Statute  of  Frauds. 

In  Proctor  v.  Jones  (1826)  2  Car. 
&  P.  (Eng.)  532,  31  Revised  Rep.  693, 
defendant,  after  examining  several 
sorts  of  wine,  agreed  to  take  two  casks 
of  port,  and  directed  that  they  be 
marked  with  the  initials  of  his  name, 
which  was  done  in  his  presence. 
Thereafter  defendant  said  that  he  had 
laid  out  a  good  deal  of  money  and 
should  want  some  time  on  the  wine, 
and  was  told  that  he  might  have  two 
months.  It  was  held  that  it  could  not 
be  said  that  the  defendant  had  actual- 
ly received  :th0  goods,  especially  as 


there  was  no  complete  contract  at  the 
time  of  the  marking. 

Dress  left  for  alterations* 

In  Galvin  v.  MacKenzie  (1891)  21 
Or.  184,  27  Pac.  1039,  defendant  se- 
lected certain  dress  goods  and  trim- 
ming from  the  store  of  the  plaintiff, 
and  ordered  it  manufactured  into  two 
dresses,  to  correspond  to  a  particular 
style  she  had  chosen  from  a  fashion 
plate.  After  one  of  them  was  finished 
she  tried  it  on  and  expressed  herself 
as  satisfied  with  it,  but  left  it  with  the 
plaintiff  to  have  a  different  lace  put 
on,  and  for  the  further  reason  that  she 
expected  to  wear  it  to  a  tea  party  the 
ensuing  day,  ^d  preferred  to  put  it 
on  at  the  plaintiff's.  It  was  held  that 
under  these  circumstances  the  jury 
was  warranted  in  finding  that  the 
dress  had  been  left  with  the  plaintiff 
for  the  purposes  stated  and  for  the  de- 
fendant's own  convenience  and  accom- 
modation, and  accordingly  that  there 
was  a  receipt  and  acceptance. 

In  Carroll  v.  Schmolck  (1917)  — 
App.  Div.  — ,  164  N.  Y.  Supp.  415,  it 
appeared  that  the  defendant  came  into 
plaintiff's  shop  and  looked  at  some 
gowns,  and,  selecting  one,  said  that  if 
it  could  be  altered  in  time  to  permit 
her  to  wear  it  on  a  certain  occasion, 
she  would  take  it;  that  the  fitter  im- 
mediately put  the  dress  on  her  and 
made  the  changes,  and  fitted  the  lining 
and  ripped  the  material  off  the  lining; 
that  after  the  alterations  had  been 
completed  the  defendant  notified  the 
plaintiff  that  ih  consequence  of  a 
change  of  plans  she  did  not  need  the 
gown;  and  that  after  the  alterations 
the  gown  was  not  in  a  salable  condi- 
tion on  account  of  having  been  made 
smaller,  and  by  reason  of  the  changes 
made  therein  at  her  dictation.  It  was 
held  that,  both  under  the  Statute  of 
Frauds  and  the  provision  of  the  Uni- 
form Sales  Law  that  ''there  is  an  ac- 
ceptance of  goods  within  the  meaning 
of  this  statute  when  the  buyer,  either 
before  or  after  delivery  of  the  goods 
expresses  by  words  or  conduct  his  as- 
sent and  becomes  the  owner  of  the 
goods,"  the  testimony  showed  overt 
and  unequivocal  acts  and  conduct  suf- 
ficiently manifesting  an  assent  and  an 
assumption  of  dominion  over  the  gown 
on  the  part  of  the  defendant. 

Miscellaneous. 

An  agreement  by  the  seller  of  a  car- 
load of  wheat  to  ship  it  to  such  a 
point  as  the  purchasers  should  desig- 
nate and  send  the  bill  of  lading  to 
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them,  accompanied  by  a  delivery  of 
sacks  in  which  to  ship  back  flour 
agreed  to  be  taken  in  part  pajonent,  is 
not  such  a  delivery  as  will  take  the 
contract  out  of  the  Statute  of  Frauds. 
Galbraith  v.  Holmes  (1895)  15  Ind« 
App.  34,  43  N.  E.  575. 

Ill  Means  v.  Williamson  (1854)  37 
Me.  556»  it  appeared  that  plaintiff  sold 
defendant,  in  consideration  of  goods 
to  be  furnished  at  a  future  time,  a 
chaise  then  standing  in  his  stable; 
that  defendant  spoke  of  not  having  at 
that  time  a  proper  place  to  keep  the 
chaise,  and  said  he  had  to  build  a  shed, 
and  that  it  was  thereupon  agreed  that 
the  chaise  should  remain  where  it  was 
until  the  defendant  should  build  his 
shed.  It  was  held  that  as  the  pur- 
chaser had  the  right  to  take  posses- 
sion of  it  at  any  time,  he  must  be  con- 
sidered as  having  actually  received  it, 
although  it  continued  in  the  vendor's 
custody. 

An  agreement  made  in  connection 
with  a  sale  of  a  quantity  of  old  iron, 
that  the  buyer  should  take  the  prop- 
erty where  it  then  was,  and  that  the 
seller  should  not  be  troubled  to  make 
any  delivery,  cannot  take  the  place  of 
actual  delivery.  The  court  said :  "This 
stipulation  was  a  part  of  the  entire 
verbal  agreement,  and  it  cannot  be 
separated;  hence,  the  contract  being 
void  by  the  statute,  this  stipulation 
must  fall  with  the  other  provisions. 
Such  is  the  express  decision  of  the 
court  in  Shindler  v.  Houston  (1847)  1 
N.  Y.  261,  49  Am.  Dec.  816,  which  is 
a  very  strong  case  in  point,  and  in 
which  it  is  also  expressly  decided  that 
the  statute  can  only  be  satisfiefl  by 
something  done,  subsequent  to  the 
sale,  unequivocally  indicating  the  mu- 
tual intentions  of  the  parties;  that 
mere  words  are  not  sufficient."  Alder- 
ton  v.  Buchoz  (1854)  3  Mich,  322. 

In  Reinhart  v.  Gregg  (1894)  8  Wash. 
191,  35  Pac.  1075,  where  the  owner  of 
a  building  upon  the  land  of  another 
orally  sold  it  to  the  owner  of  the  land, 
but  remained  in  possession  thereof,  it 
was  held  that  evidence  tending  to 
show  that  he  was  occupying  the  build- 
ing as  a  tenant  was  sufficient  to  carry 
to  the  jury  the  question  whether  or 
not  there  had  he&a  a  delivery  and  ac- 
ceptance. 

The  fact  that  a  person  who  has  con- 
tracted for  the  purchase  of  goods  has 
offered  to  resell  them  as  his  own  is 
sufficient  to  carry  the  question  of  de- 
livery to  the  jury.    Blenkinsop  v.  Clay- 


ton (1817)  7  Taunt.  597,  129  Eng.  Re- 
print, 238,  1  J.  B.  Moore,  328,  18  Re- 
vised Rep.  602. 

In  Dole  V.  Stimpson  (1838)  21  Pick. 
(Mass.)  384,  it  appeared  that  the  de- 
fendant offered  the  plaintiff  the  sum 
of  $800  for  a  steam  engine,  and  agreed 
to  pay  $350  when  he  should  take  it 
away,  which  was  to  be  in  two  or  three 
weeks  at  the  shortest,  and  give  a  note 
for  the  balance ;  that  this  offer  was  ac- 
cepted by  the  plaintiff,  who  thereupon 
said  to  the  defendant :  "Then  you  con- 
sider the  engine  to  be  yours  as  it  is," 
and  the  defendant  replied,  "Yes." 
The  plaintiff  was  to  be  at  no  risk  in 
taking  down,  removing,  or  loading  the 
engine,  buC  was  to  take  away  the 
bricks  in  which  the  boiler  was  set  in 
order  to  permit  of  its  removal.  It  was 
also  testified  that  the  defendant  there- 
after said  to  a  third  party  that  he  had 
bought  the  engine,  and  inquired  on 
what  terms  he  could  get  it  hauled 
away.  It  was  held  that  there  was 
nothing  to  show  a  delivery  and  ac- 
ceptance of  the  property  bargained 
for,  so  as  to  take  the  agreement  of 
purchase  out  of  the  Statute  of  Frauds. 

In  Clark  v.  Labreche  (1885)  63  N. 
H.  397,  defendant,  who  had  verbally 
ordered  a  lot  of  crockery,  to  be  im- 
ported by'  plaintiffs,  wrote  to  the 
plaintiffs  not  to  send  it  until  further 
orders,  as  he  was  having  some  repairs 
done  in  his  store,  to  which  the  plain- 
tiffs replied  by  letter,  saying:  "We 
will  notify  you  when  goods  arrive,  and 
won't  ship  until  you  are  ready." 
About  a  week  after  this  the  defendant 
was  at  the  plaintiffs'  place  of  business 
and  requested  that  if  the  crockery 
should  arrive  before  he  ordered  it 
sent,  it  should  be  kept  for  him  there 
until  he  should  direct  it  to  be  for- 
warded. It  was  held  that  there  was 
nothing  from  which  it  could  be  held, 
as  matter  of  law,  that  the  plaintiffs 
acted  as  defendant's  agents  or  bailees 
in  the  storage  and  retention  of  the 
goods. 

In  Pawelski  v.  Hargreaves  (1885) 
47  N,  J.  L.  334,  54  Am.  Rep.  162,  where 
it  appeared  that  plaintiffs,  upon  an  or- 
der given  by  defendant,  procured  cer- 
tain trucks  from  a  manufacturer  and 
made  some  slight  alterations  therein 
at  defendant's  request,  and  defendant 
engaged  a  painter,  who  rented  and  oc- 
cupied the  second  story  of  the  plain- 
tiffs' shop  and  painted  for  them  when 
required  in  their  business,  to  paint 
and  letter  the  trucks  for  him,  but  that 
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III.  Symbolical  and  constructive  de* 

Uvery. 

It  may  be  taken  as  settled  that  the 
requirements  of  the  statute  may  be 


satisfied  by  a  symbolical  delivery.*^ 
And  although  the  phraseology  of  the 
statute  has  been  said  to  make  it 
impossible   to   satisfy   it   by   a    con- 


plaintiff  would  not  allow  the  trucks 
to  be  taken  away  until  paid  for,  it  was 
held  that  there  was  nothing  to  show 
an  actual,  or  even  a  constructive,  de- 
livery and  acceptance. 

In  Marsh  v.  Rouse  (1871)  44  N,  Y. 
643,  plaintiffs  agreed  to  sell  defend- 
ant certain  goods  which  they  did  not 
then  own,  but  thereafter  agreed  to 
purchase  from  another  party,  and,  the 
latter  having  expressed  his  readiness 
to  deliver  them,  the  seller  informed 
him  that  the  purchaser  would  give 
him  instructions  as  to  shipment,  and 
the  purchaser  did  so,  all  three  being 
there  present.  The  directions  by  the 
purchaser  to  the  third  party  to  ship 
the  goods  to  a  consignee  did  not 
oblige  him  to  waive  his  lien  upon 
the  property  for  the  unpaid  purchase 
price,  nor  did  it  appear  that  he  com- 
plied with  the  directions  to  ship;  but 
on  the  contrary,  so  far  as  the  findings 
of  fact  showed,  the  goods  remained 
under  his  control  several  days  after 
the  directions  to  ship.  It  was  held 
that  there  was  no  such  delivery  as  to 
take  the  case  out  of  the  statute. 

In  Spear  v.  Bach  (1892)  82  Wis. 
192,  52  N.  W.  97,  where  the  plaintiff 
met  the  defendant  on  the  cars,  and 
agreed  to  sell  Ijim  certain  corporate 
stock,  and  handed  him  the  certificates 
upon  the  expectation  that  he  would 
pay  therefor  at  once,  but  he,  not  hav- 
ing the  money  with  him,  handed  them 
back  and  requested  the  seller  to  send 
them  to  a  certain  bank  with  a  draft 
for  the  price,  it  was  held  that  as  the 
seller  did  not  deliver  the  stock  with 
the  intention  of  passing  the  title  with- 
out first  payment,  there  was  no  de- 
livery and  acceptance  thereof. 

In  Farina  v.  Home  (1846)  16  Mees. 
&  W.  119,  153  Eng.  Reprint,  1124, 
16  L.  J.  Exch.  N.  S.  73,  where  goods 
shipped  by  the  plaintiff  from  abroad 
on  a  verbal  order  of  the  defendant 
were  sent  to  a  shipping  agent  of  the 
plaintiff,  who  warehoused  them  with 
the  wharfinger,  receiving  from  him  a 
delivery  warrant  whereby  the  goods 
remained  deliverable  to  him  or  to  his 
assignees  by  indorsement,  on  payment 
of  rent  and  charges,  and  the  agent  in- 
dorsed and  delivered  this  warrant  to 
the  defendant,  who  kept  it  for  several 
months,  it  was  held  that  there  was  not 


sufficient  evidence  of  the  actual  re- 
ceipt of  the  goods  to  bring  the  case 
within  the  exception  of  the  statute. 

**The  Statute  of  Frauds  has  never 
been  construed  to  abolish  the  doctrine 
of  symbolical  delivery;  but  with  re- 
gard to  bulky  articles  or  those  not  im- 
mediately accessible,  synibolical  de- 
livery, by  something  whiph  may  be 
proved  in  pais  of  a  satisfactory  na- 
ture, satisfies  the  reason  and  policy  of 
the  statute.  King  v.  Jarman  (1879) 
35  Ark.  190,  37  Am.  Rep.  11. 

The  law  relating  to  a  delivery  oi 
property  does  not  require  parties  to 
a  sale  to  perform  acts  exceedingly  dif- 
ficult, if  not  impossible.  Boynton  v. 
Veazie  (1844)  24  Me.  286. 

An  actual  or  manual  delivery  is  not 
necessary  where  the  goods  are  ponder- 
ous and  incapable  of  being  handed 
over  from  one  to  another,  and  where 
the  buyer  so  far  acc'epted  them  as  to 
treat  them  as  his  own,  exercising  acts 
of  ownership  over  them  from  which 
possession  as  owner  may  be  inferred ; 
or  where  the  delivery  is  symbolical, 
such  as  the  delivery  of  the  keys  of  the 
.warehouse  in  which  the  goods  are 
lodged;  or  where  actual  delivery  is 
impracticable,  and  can  only  be  made 
by  such  symbolical  means  as  the  cir- 
cumstances of  the  case  will  allow. 
Atwell  V.  Miller  (1854)  6  Md.  10,  61 
Am.  Dec.  294. 

In  the  case  of  cumbersome  articles 
not  admitting  of  strict  manual  deliv- 
ery, symbolic  acts  which  clearly  sig- 
nify that  the  dominion  and  control 
over  the  property  has  been  actually 
transferred  from  the  vendor  to  .the 
vendee  may  sometimes  be  sufficient. 
Harvey  v.  St.  Louis  Butchers*  Joint 
Stock  &  Benev.  Asso.  (1866)  39  Mo.  211. 

Notwithstanding  the  lauguage  of 
the  statute,  it  has  become  a  settled 
construction  that  actual  delivery,  in 
the  positive  sense  of  the  word,  is  not 
in  all  cases  requisite,  but  a  virtual 
delivery  will,  in  some  instances,  be 
equally  effectual.  Bailey  v.  Ogden 
(1808)  8  Johns.  (N.  Y.)  399,  3  Am. 
Dec.  509. 

Where  the  subject  of  sale  is  logs 
floating  in  the  water,  the  owner  can- 
not be  expected  to  do  more  than  to 
make  what  is  denominated  a  symboli- 
cal delivery.    This  may  be  done  by  the 
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structive  delivery*^  the  decisions 
make  it  manifest  that  a  construc- 
tive delivery  may   be   as   efficacious 


as  an  actual  delivery,  at  least  where 
substantiated  by  acts  evidencing  a 
change  of  title.^ 


performance  of  any  act  which  shows 
that  the  seller  has  parted  with  the 
right  and  claim  to  control  the  prop- 
erty,  and  that  the  purchaser  has  ac- 
quired that  right.  *Bo3mton  v.  Veazie 
(Me.)  supra. 

The  delivery  of  a  bill  of  articles  may 
in  some  cases  be  equivalent  to  a  de- 
livery of  the  goods;  as,  for  example, 
where  the  bill  of  articles  is  delivered 
and  payment  made.  Smith  v.  Mason 
(1816)  Anthon,  N.  P.  (N.  Y.)  146. 

A  delivery  order  for  goods  sold  on 
'change,  signed  by  the  owner,  drawn 
in  favor  of  the  bearer,  is  a  symbol  suf- 
ficient to  transfer  title  to  the  goods 
by  delivery  of  the  order.  The  cus- 
todian holds  the  goods  for  whom  it 
may  concern,  and  need  not  be  notified 
of  each  transfer.  Mueller  v.  Guye 
(1882)  12  Mou  App.  589. 

In  Bass  v.  Walsh  (1866)  39  Mo.  192, 
in  which  it  appeared  that  A  sold  B  cer- 
tain bales  of  hay  then  lying  on  a  pub- 
lic wharf,  and  gave  the  purchaser  a 
ticket  describing  the  number  of  bales 
and  the  price  for  which  the  hay  was 
sold,  and  authorized  the  purchaser  to 
take  the  hay  as  soon  as  it  could  be 
weighed;  that  the  purchaser  said  he 
did  not  want  the  hay  weighed  until 
next  morning,  to  which  the  seller  con- 
sented, but  told  him  that  in  the  mean- 
time the  hay  should  be  at  his  charge 
or  expense,  and  that  the  purchaser 
then  told  the  seller  to  cover  the  hay 
with  tarpaulins,  that  he  would  pay 
for  it,  which  was  accordingly  done, — 
it  was  held  that  it  was  competent  for 
the  jury  to  find  that  the  passing  of  the 
sale  note  was  s3mibolical  of  a  delivery, 
and  that  the  buyer's  conduct  amount- 
ed to  an  acceptance  and  receipt. 

The  delivery  of  a  bill  of  lading  of 
a  car  of  wheat  by  indorsement  in  blank 
to  the  purchaser,  who  thereafter  di- 
rected its  disposal,  is  a  sufficient  de- 
liveiy  to  take  the  transaction  out  of 
the  Statute  of  Frauds.  Wadhams  v. 
Balfour  (1898)  82  Or.  318,  61  Pac.  642. 

Upon  a  contract  for  the  sale  of 
sugar,  the  delivery  of  the  export  entry 
is  not  a  delivery  of  the  articles  sold, 
within  the  meaning  of  the  statute. 
Johnson  v.  Smith  (1808)  Anthon,  N.  P. 
(N.  Y.y  60. 

••In  Brunswick  Grocery  Co.  v.  La- 
mar (1902)  116  6a.  1,  42  S.  E.  366,  it 
is  said  that  it  is  quite  clear  that  the 


words,  "except  the  buyer  shall  accept 
and  receive  part  of  the  goods  sold, 
and  actually  receive  the  same,"  neces- 
sitate an  actual  rather  than  a  con- 
structive or  implied  delivery. 

••Constructive  delivery  has  in  cer- 
tain cases  been  held  to  be  equivalent 
to  actual,  but  only  where  acts  of  own- 
ership have  been  exercised  by  the  pur- 
chaser, or  he  has  employed  the  seller 
as  his  agent  in  taking  care  of  the  prop- 
erty. Phillips  v.  Hunnewell  (1826)  4 
Me.  876. 

What  constitutes  a  delivery  depends 
largely  upon  the  character  and  situa- 
tion of  the  property.  Brown  v.  Wade 
(1876)  42  Iowa,  647. 

Intent  to  pass  title  with  dominion, 
or  the  right  of  dominion,  over  the  prop- 
erty transferred  to  the  purchaser,  is 
a  sufficient  delivery  to  take  the  sale  or 
contract  out  of  the  Statute  of  Frauds. 
William  R.  Smith  &  Son  v.  Bloom 
(1913)  159  Iowa,  592,  141  N.  W.  32. 

Receipt  and  acceptance  presupposes 
delivery,  and  a  delivery  may  be  either 
actual  or  constructive.  Both  delivery 
and  acceptance  may  be  inferred  as 
conclusions  from  the  attending  cir- 
cumstances. Leonard  v.  Medford 
(1897)  85  Md.  666,  87  L.R.A.  449,  37 
Atl.  365. 

There  may  be  a  delivery  without 
handling  the  property  or  changing  its 
position;  but  that  is  only  where  the 
seller  does  an  act  by  which  he  relin- 
quishes his  dominion  over  the  prop- 
erty and  puts  it  in  the  power  of  the 
buyer;  as  by  delivering  the  key  of  the 
warehouse  in  which  the  goods  are  de- 
posited, or  directing  the  bailee  of  the 
goods  to  deliver  them  to  the  buyer, 
with  the  assent  of  the  bailee  to  hold 
the  property  for  the  new  owner.  In 
such  a  case,  there  is,  in  addition  to  the 
words  of  bargain,  an  act  by  which 
the  dominion  over  the  goods  is  trans- 
ferred from  the  seller  to  the  buyer. 
Shindler  v.  Houston  (1848)  1  N.  Y. 
261,  49  Am.  Dec.  316. 

To  prove  acceptance  and  receipt  of 
ponderous  and  bulky  articles  by  the 
purchaser  it  is  not  required  that  there 
should  have  been  manual  delivery  by 
the  seller.  Virtual  or  constructive  de- 
livery is  sufficient  in  any  case.  All 
that  is  required  is  that  the  goods  be 
placed  within  the  control  and  under 
the  dominion  of  the  purchaser,  with 
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IV,  Goods  in  custody  of  third  persons. 

Where  the  goods  are  in  the  posses- 


sion of  the  third  person  at  the  time  of 
the  sale,  there  must  be  an  agreement 


intent  on  the  part  of  both  contracting 
parties  to  vest  the  right  of  possession 
as  owner  in  the  purchaser;  and  proof 
of  any  act  or  acts  from  which  it  may- 
be reasonably  inferred  that  the  seller 
has  abandoned  possession  as  owner, 
and  that  the  purchaser  has  assumed 
it,  is  sufficient  evidence  of  acceptance 
and  receipt  to  take  an  oral  contract 
of  sale  out  of  the  Statute  of  Frauds 
without  further  proof  that  the  goods 
were  actually  transferred  from  one 
place  to  another.  Bow«  v.  Ellis 
(1893)  3  Misc.  92,  22  N.  Y.  Supp.  369. 
In  Gardet  v.  Belknap  (1851)  1  Cal. 
399,  it  was  said :  'The  decisions  both 
of  England  and  of  the  United  States 
have  been  fluctuating  upon  the  point 
as  to  what  shall  constitute  a  deliv- 
ery. The  delivery  must  be  such  as 
the  nature  of  the  case  admits.  Wine 
may  be  delivered  by  giving  up  the 
keys  of  the  wine  cellar;  and  the 
consent  of  a  party  upon  the  spot 
is  sufficient  possession  of  a  column 
of  granite,  which,  by  its  weight  and 
magnitude,  is  not  susceptible  of  any 
other  delivery,  and  when  the  de- 
clared intention  is  to  take  possession. 
A  bill  of  sale  of  timber  and  materials 
of  great  bulk,  or  marking  the  timber, 
has  been  held  such  a  delivery  and 
change  of  possession  as  the  subject- 
matter  reasonably  admitted.  Taking 
a  bill  of  parcels  and  an  order  from  the 
vendor  on  the  storekeeper  for  the 
goods,  and  going  and  marking  them 
with  the  initials  of  the  vendee's  name ; 
taking  a  bill  of  parcels  and  an  order 
on  the  warehouseman,  ahd  paying  the 
price;  the  communication  of  the  ven* 
dor's  order  on  a  wharfinger  or  ware- 
houseman for  delivery,  and  assented 
to  by  him;  the  change  of  mark  on 
bales  of  goods  in  a  warehouse,  by  di- 
rection of  the  parties ;  taking  the  ven- 
dee within  sight  of  ponderous  articles, 
such  as  logs  lying  within  a  boom,  and 
showing  them  to  him;  selecting  and 
marking  of  sheep  by  the  vendee, — ^have 
severally  been  held  to  be  a  sufficient 
delivery  to  complete  the  sale  and  pass 
the  property.  .The  delivery  may  be  ac- 
cording to  the  subject-matter,  but  the 
property  must  always  be  placed  under 
the  control  and  power  of  the  vendee. 
2  Kent,  Com.  500  to  502.  The  acts  to 
change  the  possession  of  the  property 
from  the  vendor  to  the  vendee  must  be 
of  such  a  nature  as  to  deprive  the 
vendor  of  his  right  of  lien  as  securi^ 


for  payment  of  the  purchase  money. 
Tempest  v.  Fitzgerald  (1820)  3  Bam. 
&  Aid.  680,  106  Eitg.  Reprint,  809,  22 
Revised  Rep.  526." 

In  Woodford  v.  Patterson  (1860)  32 
Barb.  (N.  ¥•)  630,  It  appeared  that  A 
purchased  of  the  plaintiff  a  boiler, 
agreeing  to  pay  therefor  in  lumber  to 
be  delivered  on  the  1st  of  September 
then  following,  at  a  place  specified. 
He  manufactured  the  lumber  in  ques- 
tion and  piled  it  up  in  four  piles,  mark- 
ing the  name  of  the  plaintiff  on  them. 
In  October  the  plaintiff  was  at  the 
mill,  and  he  and  A  went  to  the  piles, 
and  A  pointed  out  the  piles  as  the 
plaintiff's  lumber,  and  told  him  that 
the  boards  were  his  and  that  they  were 
marked  to  him.  A  told  the  plaintiff 
that  if  he  would  draw  the  boards  to 
the  agreed  place  he  would  pay  him  for 
the  drawing,  to  which  plaintiff  con- 
sented. It  was  held  that,  assuming 
the  case  to  be  controlled  by  the  Stat- 
ute of  Frauds,  there  was  a  sufficient 
delivery  of  the  lumber. 

In  Bowe  v.  Ellis  (N,  Y.)  supra,  de- 
fendant agreed  to  purchase  from 
plaintiff  certain  bar  fixtures  then  on 
the  premises  of  a  third  person,  to 
which  the  seller  and  purchaser  had 
equal  access,  and  the  plaintiff  in- 
formed defendant  that  the  fixtures 
were  his  and  requested  him  to  remove 
them.  It  was  held  that  this  request 
was  tantamount  to  a  declaration  that 
plaintiff  intended  to  relinquish  his  lien 
for  the  unpaid  purchase  money,  and 
his  dominion  of  the  chattels  as  owner, 
and,  it  appearing  that  the  defendant 
had  manifested  an  intention  to  take 
possession  by  promising  to  remove 
them  and  by  endeavoring  to  sell  them 
to  a  third  person,  there  was  both  re- 
ceipt and  acceptance,  whereby  the  ef- 
fect of  the  statute  upon  the  contract  of 
sale  was  avoided. 

In  Sahlman  v.  Mills  (1849)  8  Strobh. 
L.  (S.  C.)  384,  51  Am.  Dec.  630,  where 
the  owner  of  com  gave  an  order  on 
the  agent  at  the  railroad  depot  where 
the  com  was  to  arrive,  to  deliver  a  cer- 
tain number  of  bags  to  the  plaintiff, 
and  the  order  was  presented  to  the 
agent,  who  recognized  it,  and  when  the 
com  came  informed  plaintiff  of  Its 
arrival,  it  was  held  that  there  was  a 
constructive  delivery,  taking  the  case 
out  of  the  statute. 

In  Calkin^i  v.  Lockwood  (1S45)  17 
CoiUL  154,  42  Am.  Dec.  729,  it  was  held 
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by  sach  third  person  to  hold  as  the 
bailee  of  the  hnyer;^  except,  perhaps, 
where  his  undertaking  is  to  hold  for 
whom  it  may  concern.**  Accordingly, 
the  acceptance  by  the  buyer  of  an 
order  on  a  third  person,  in  whose  cus« 
tody  the  subject  of  the  sale  was,  is  not 
a  delivery  and  acceptance  within  the 


meaning  of  the  statute.'^  And  it  has 
been  held  that  a  delivery  of  an  order 
cannot  be  considered  as  a  delivery  of 
the  goods,  unless  the  goods  are  sus- 
ceptible of  immediate  delivery.*^ 

Instances  in  which  there  has  been 
held  to  have  been  an  actual  receipt  of 
goods  sold  while  in  the  custody  of  a 


that  there  was  an  acceptance  and  ac* 
tual  receipt  of  a  large  quantity  of  pig 
iron,  where  the  parties  met  at  the 
place  where  the  iron  was  and  con- 
cluded the  terms  of  the  sale,  where- 
upon the  vendor  stepped  up  to  the  iron 
and  said  to  the  vendee:  "I  deliver  this 
iron  to  you  at  that  price,^'  etc, 

In  Union  Bank  v.  Lenanton  (1878) 
47  L.  J.  Exch.  N.  S.  (Eng.)  409,  it  was 
held  that  an  execution  debtor  may  ef- 
fectually make  a  sale  of  goods  in  the 
possession  of  the  sheriff;  and  Cock- 
bum,  J.,  said  that  if  the  buyer  goes  to 
the  spot  and,  with  the  assent  of  the 
seller,  takes  possession,  either  actually 
or  constructively,  of  the  goods,  it 
amounts  to  a  receipt. 

In  Hallenbeck  v.  Cochran  (1880)  20 
Hun  (N.  Y.)  416,  plaintiff  and  defend* 
ant,  being  at  the  time  in  sight  of  and 
near  two  stacks  of  hay,  entered  into 
an  oral  contract  for  the  sale  of  the 
hay,  for  a  lump  sum.  Plaintiff  then 
said :  "The  hay  is  yours,"  and  the  de- 
fendant said:  "Yes."  It  was  held 
that  there  was  no  such  delivery  and 
acceptance  of  the  hay  as  was  neces- 
sary to  take  the  case  out  of  the  statute. 

A  mere  oral  agreement  on  the  part 
of  the  buyer  of  a  quantity  of  curb- 
stone, lying  where  the  seller  had  de- 
posited it,  that  he  would  send  for  it 
when  desired,  is,  notwithstanding  the 
bulky  nature  of  the  subject-matter,  in- 
sufficient to  constitute  a  delivery  which 
will  satisfy  the  Statute  of  Frauds, 
Gorman  v.  Brossard  (1899)  120  Mich. 
611,  79  N.  W.  903. 

For  additional  cases  in  which  the 
delivery  was  of  a  constructive  char- 
acter, see  note  20,  supra. 

•*Bassett  v.  Camp  (1881)  54  Vt.  232. 

The  consent  of  a  third  party,  in 
whose  custody  the  subject  of  the  sale 
is,  to  hold  for  the  benefit  of  the  buyer, 
may  constitute  a  sufficient  acceptance 
and  receipt  to  take  the  contract  out  of 
the  statute.  Townsend  v.  Hargraves 
(1875)  118  Mass.  325. 

The  mere  issuance  of  a  delivery 
order  for  grain  stored  in  an  elevator 
does  not  constitute  an  actual  delivery 
of  the  grain.    Taylor  v.  Mueller  (1883) 


80. Minn.  843,  44  Am.  Rep.  199»  15  N.' 
W.  413. 

In  Bentall  v.  Bum  (1824)  8  Bam. 
&  C.  423,  107  Eng.  Reprint,  791,  5 
Dowl.  &  R.  284,  3  L.  J.  K.  B.  42,  Ryan 
&  M.  X07,  27  Revised  Rep.  391,  the 
seller  of  the  hogshead  of  wine  in  a 
warehouse  gave  the  purchaser  a  de- 
livery order.  It  was  held  that  there 
could  not  have  been  any  actual  ac- 
ceptance by  the  vendee  until  the  ware- 
houseman accepted  the  order  for  de- 
livery, and  thereby  assented  to  hold 
the  wine  as  the  agent  of  the  vendee, 
and  that  it  was  immaterial  that  the 
warehouseman  was  bound  by  law, 
when  required,  to  transfer  the  goods 
to  the  vendee. 

»See  Mueller  v.  Guye  (1882)  12  Mo. 
App.  589,  set  forth  in  note  21,  supra. 

««  Franklin  v.  Long  (1836)  7  Gill  & 
J.  (Md.)  407. 

The  delivery  by  A  to*  B  of  an  order 
on  C  for  certain  bank  bills  in  his  pos- 
session is  not  a  delivery  of  the  bills. 
Gooch  V.  Holmes  (1856)  41  Me.  523. 

The  acceptance  of  a  bill  of  goods 
then  in  a  warehouse  with  an  order  on 
the  warehouseman  for  their  delivery, 
without  notice  to  him,  is  not  an  accept- 
ance or  receipt  of  the  goods  which 
will  take  the  sale  out  of  the  operation 
of  the  statute.  Boardman  v.  Spooner 
(1856)  13  Allen  (Mass.)  853,  90  Am. 
Dec.  196. 

An  oral  sale  of  a  carload  of  coal, 
then  in  the  possession  of  the  carrier,  is 
not  taken  out  of  the  statute  by  a  di- 
rection to  the  carrier  to  make  delivery 
to  the  purchaser.  Calvert  v.  Schultz 
(1906)  143  Mich.  441*,  106  N.  W.  1123. 

«^  Stevens  v.  Stewart  (1853)  3  Cal. 
140,  in  which  it  was  accordingly  held 
that  the  requirement  of  the  Statute  of 
Frauds  was  not  satisfied  by  the  deliv- 
ery by  the  seller  to  the  purchaser  of 
certain  goods  on  board  a  vessel,  of  a 
bill  of  sale  and  an  order  on  the  captain 
of  the  vessel  for  the  delivery  of  the 
goods,  where,  when  the  purchaser  pre- 
sented the  order,  he  was  informed  that 
the  goods  could  not  be  discharged  for 
some  time. 
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third  person  may  be  found  in  the  sub- 
joined footnote.^ 

F.  Questions  for  court  and  jury. 

As  a  general  rule,  it  is  a  question 
for  the  jury  whether,  under  all  the 
circumstances,  the  acts  which  the 
buyer  does  or  forbears  to  do  amount 
to  a  receipt  and  acceptance  within  the 
terms  of  the  Statute  of  Frauds;  but 
where  the' facts  in  relation  to  a  con- 
tract of  sale  alleged  to  be  within  the 
statute  are  jiot  in  dispute,  it  -belongs 
to  the  court  to  determine  their  legal 
effect.^ 


Where  the  law  can  pronounce  up- 
on a  state  of  facts  that  there  is  or  is 
not  a  delivery  and  acceptance,  it  is  a 
question  of  law  to  be  decided  by  the 
court.  But  where  there  may  be  un- 
certainty and  difficulty  in  determining 
the  true  intent  of  the  parties  respect- 
ing the  delivery  and  acceptance,  from 
the  facts  proved,  the  question  of  ac- 
ceptance is  to  be  decided  by  the  jury.^ 

Where  there  is  evidence  pro  and  con 
as  to  a  delivery  and  acceptance,  the 
question  is  one  for  the  jury.'^ 

When  the  delivery  is  not  actual,  but 
symbolical  or  constructive,  then  it  is  a 
mixed  question  of  law  and  fact*" 


**  There  is  an  actual  receipt  of  goods 
sold,  then  in  warehouse,  where  the  sell- 
er gives  the  purchaser  an  order  upon 
the  warehouseman  for  them  and  in- 
forms the  warehouseman  of  the  fact, 
and  the  warehouseman  promises  the 
purchaser's  agent  to  deliver  the  goods 
the  next  day.  King  v.  Jarman  (1879) 
35  Ark.  190,  37  Am.  Rep.  11. 

There  may  be  found  to  have  been  a 
delivery  of  a  quantity  of  cotton  sold 
out  of  a  greater  bulk  stored  in  a  ware- 
house, although  it  was  not  all  weighed 
and  separated  from  the  bulk,  where  it 
was  to  remain  in  the  warehouse  at  the 
risk  of  the  buyer,  and  the  buyer  exer- 
cised acts  of  ownership  over  it,  and 
used  some  of  it.  Phillips  v.  Ocmulgee 
Mills  (1876)  55  6a.  633. 

Evidence  that,  in  accordance  with 
the  custom  of  the  market,  lambs  sold 
by  a  live  stock  broker  were  weighed 
and  turned  into  other  stockyard  pens 
over  which  the  seller  had  no  control 
and  from  which  the  buyer  seems  to 
have  had  the  right  to  take  the  lambs, 
is  sufficient  to  carry  to  the  jury  the 
question  whether  there  was  such  a  de- 
livery of  the  lambs  as  to  take  the  con- 
tract out  of  the  statute.  William  R. 
Smith  &  Son  v.  Bloom  (1913)  159 
Iowa,  592,  141  N.  W.  32. 


In  Searle  v.  Keeves  (1762)  2  Esp. 
(Eng.)  598,  it  was  held  that  a  written 
order  given  by  the  seller  of  goods  to 
the  buyer,  directing  the  person  in 
whose  care  the  goods  were  to  deliver 
them,  was,  if  presented  to  the  ware- 
houseman, a  sufficient  delivery  within 
the  Statute  of  Frauds. 

In  Baylis  v.  Lundy  (1861)  4  L.  T. 
N.  S.  (Eng.)  176,  9  Week.  Rep.  556, 
where  the  purchaser  of  goods  in  the 
hands  of  a  warehouseman,  having  a 
delivery  order  therefor,  sent  for  some 
of  them,  but,  after  examining  them, 
sent  them  back  as  not  being  such  as 
he  had  agreed  for,  it  was  held  that 
there  was  an  acceptance  and  actual 
receipt  of  the  goods. 

WHinchman  v.  Lincoln  (1888)  124 
U.  S.  38,  31  L.  ed.  337,  8  Sup.  Ct.  Rep. 
869;  Shepherd  v.  Cressey  (1855)  32 
N.  H.  49. 

^Houdlette  v.  Tallman  (1837)  14 
Me.  400. 

«Sotham  v.  Weber  (1905)  116  Mo. 
App.  104,  92  S.  W.  181;  Ruediger  v. 
Dennis  (1918)  199  Mo.  App.  102,  201 
S  W.  943. 

»Atwell  V.  Miller  (1864)  6  McL  10, 
61  Am.  Dec.  294.  E.  S.  O. 
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GUERRY  MORGAN 

I 

V. 

HATTIE  MORGAN,  Plff.  in  Err. 

Georgia  Supremie  Courts  December  12,  19 IS. 
(148  Ga.  625,  97  S.  E.  675.) 

Divorce  —  alimony  —  iiiTalid  marriage. 

To  be  able  to  contract  marriage  a  person  must  be,  if  a  male,  at  least 
seventeen  years  of  age.  And  where  a  marriage  ceremony  was  performed 
between  a  person  under  that  age  and  a  woman,  and  he  subsequently, 
before  arriving  at  the  age  of  seventeen,  filed  his  libel  for  divorce,  and  in 
his  pleadings  showed  his  age  at  the  time  of  the  marriage  and  at  the  time 
of  bringing  the  suit,  which  allegations  were  supported  by  uncontroverted 
evidence,  and  the  defendant  filed  her  answer  and  cross  petition  praying 
for  permanent  and  temporary  alimony,  alleging  acts  of  cruelty  on  the  part 
of  the  plaintiff,  the  court  properly  refused  to  grant  alimony ;  for,  irrespec- 
tive of  the  truth  of  the  contentions  as  to  acts  of  cruel  treatment^  there 
was  no  valid  marriage  between  the  parties,  and  alimony  could  not  be  al- 
lowed. 

[See  note  on  this  question  beginning  on  page  926.] 

Headnote  by  Beck,  P.  J. 


Error  to  the  Superior  Court  for  Gwinnett  County  (Cobb,  J.)  to  review 
a  judgment  refusing  cross  petitioner  alimony  in  a  suit  for  a  divorce. 
Affirmed. 


Statement  by  Beck,  P.  J. : 
Guerry  Morgan  filed  his  libel  for 
divorce  against  Hattie  Morgan,  al- 
leging that  "on  the  14th  day  of 
July,  1917,  plaintiff  and  defendant 
intermarried,  and  have' ever  since 
been  and  are  now,  husband  and 
wife.'*  He  set  forth  certain  acts  of 
cruel  treatment,  alleged  that  the 
parties  have  no  child,  and  prayed 
for  a  total  divorce.  The  libellee 
denied  the  alleged  acts  of  cruel  treat- 
ment, set  forth  excuses  for  the  acts 
averred  as  amounting  to  cruel  treat- 
ment, charged  cruel  treatment  upon 
the  part  of  the  libellant,  and  prayed, 
by  way  of  cross  petition,  for  tempo- 
rary and  permanent  alimony.  The 
libellant  filed  his  response  to  so  much 
of  the  answer  as  was  in  the  nature 
of  a  cross  petition,  and  alleged,  aft- 
er denying  the  acts  of  cruel  treat- 
ment upon  his  part,  that  when  he 
married  tiie  libellee  his  age  was  fif- 
teen years,  one  month,  and  a  few 
days.    Upon  the  hearing  the  court 


refused  to  allow  the  libellee  alimony, 
and  to  this  judgment  she  excepted. 

Mr.  E.  O.  Dobbs  for  plaintiff  in  er- 
ror. 

Mr.  S.  M.  Ledford  for  defendant  in 
error. 

Beck,  P.  J.,  delivered  the  opinion 
of  the  court : 

We  are  of  the  opinion  that  the 
court    properly    refused    to    allow 
alimony  in  this  case.    The  defend- 
ant in  the  cross  peti- 
tion was  under  sev-  aii^ont^ 
enteen  years  of  age  lJa?ria»«. 
at  the  time  of  the 
marriage,  and  is  still  under  that  age. 
He  could  not,  therefore,  contract 
marriage,  and  has  not  yet  reached 
an  age  where  he  can,  by  his  acts  or 
declarations,  ratify  and  make  per- 
fect the  inchoate  marriage.     Civ. 
Code,  §  2931;  Americus  Gas  &  E. 
Co-  V.  Coleman,  16  Ga.  App.  17,  84 
S.  E.  493;  Crapps  v.  Smith,  9  (Sa. 
App.  400,  71  S.  E.  501;  Smith  v. 
Smith,  84  Ga.  440,  8  L.R.A.  362,  11 
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S.  E.  496.  It  is  urged  by  the  counsel 
for  the  plaintiff  in  error  that  the 
libellant  avers  in  his  petition  that 
he  and  the  defendant  intermarried, 
and  that  this  is  a  solemn  admission 
in  judicio,  and  cannot  be  contradict- 
ed. We  are  of  the  opinion,  however, 
that  this  allegation  should  be  con- 
strued in  the  light  of  the  other 
pleadings  filed  by  the  plaintiff, 
which,  while  referred  to  as  a  re- 
sponse to  the  defendant's  cross  peti- 
tion, can  also  be  regarded  as  an 
amendment  to  the  petition.  And, 
construing  the  allegation  that  the 
plaintiff  is  under  the  age  of  seven- 
teen years  (an  allegation  supported 
at  the  hearing  by  uncontroverted 
evidence),  with  the  original  allega- 
tion that  the  plaintiff  and  the  de- 
fendant intermarried,  the  latter  al- 
legation means  merely  that  they 
went  through  the  ceremony  of  mar- 
riage and  became  man  and  wife  so 
far  as  such  a  ceremony  would  make 
them  man  and  wife.  If  a  pleader  in 
a  case  like  this  alleges  that  he  is 
sixteen  years  of  age,  and  that  at  the 
age  of  fifteen  he  and  a  woman  were 
intermarried,  the  allegations,  con- 
sidered together,  can  only  have  the 
meaning  which  we  have  indicated 
above ;  that  is,  that  there  was  a  cere- 
mony of  marriage.  If  the  plaintiff 
and  the  defendant  had  continued  to 
live  together  until  the  plaintiff  was 
seventeen  years  of  age,  and  had  then 
expressly  ratified  the  marriage, 
there  would  have  been  a  valid  con- 
tract of  marriage;  or  if  they  had 
continued  to  cohabit  and  live  togeth- 
er as  man  and  wife,  there  would 
have  been  an  implied  ratification  of 


the  marriage,  giving  validity  to  the 
marriage  contract.  It  is  not  neces- 
sary here  to  decide  whether  the  li- 
bellant can  maintain  his  suit  for  di- 
vorce on  the  ground  of  nonage ;  but 
we  do  hold  that  the  allegations  of 
marriage,  when  considered  in  con- 
nection with  other  pleadings,  show- 
ing that  the  libellant  could  not  con- 
tract marriage,  did  not  prevent  him 
from  insisting  upon  the  fact  that 
there  was  no  marriage  between  him- 
self and  the  libellee.  We  have  not 
deemed  it  necessary  to  consider  cer- 
tain* other  facts  appearing  in  the 
record  upon  which  the  judge  below 
largely  based  his  judgment  refusing 
alimony,  to  wit,  tiiat  at  the  time  of 
the  marriage  the  defendant  herself 
was  at  her  home  ''under  a  ninety- 
day  furlough  from  the  authorities  of 
the  state  sanitarium,  and  the  hus- 
band did  not  know  of  the  commis- 
sion of  lunacy  at  the  time  of  the 
marriage,*'  which  commission  is  still 
existing.  Nor  have  we  thought  it 
necessary  to  consider  the  evidence 
tending  to  show  that  at  the  time  of 
the  marriage,  though  there  was  an 
existing  commission  of  lunacy,  the 
wife  was  as  a  matter  of  fact  sane, 
and  the  effect  that  her  sanity  or  in- 
sanity would  have  upon  the  validity 
of  the  alleged  marriage;  for,  in- 
dependently of  this  evidence,  the 
invalidity  of  the  marriage,  the  sepa- 
ration of  the  parties,  and  the  insist- 
ence of  the  husband  that  the  mar- 
riage ties,  such  as  they  were,  be  dis- 
solved, required  the  judgment 
rendered,  denying  alimony. 
Judgment  afiirmed. 

All  the  Justices  concur. 
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J.  Inhvduciary, 

In  the  discussion  of  the  right  to 
alimony,  counsel  fees,  or  suit  money 
in  the  case  of  an  invalid  marriage, 
this  note  considers  permanent  ali- 
mony, temporary  alimony,  sometimes 
called  alimony  pendente  lite  or  •  ad 
interim  alimony,  counsel  f^es,  and  suit 
or  expense  money  incurred  by  a  wom- 
an in  prosecuting  or  defending  an  ac- 
tion relative  to  an  invalid  marriage. 

n.  Ae$Hm  "by  husband, 

a.  Validity  of  marriage  in  dispute. 

In  an  action  instituted  by  a  hus- 
band against  his  wife  for  the  annul- 
ment of  a  marriage  alleged  by  him  to 
be  invalid,  the  general  rule  is  that  if 
the  existence  of  the  marital  relation 
is  in  actual  dispute,  and  clear  proof 
is  not  made  against  its  .validity,  the 
wife  may  be  allowed  alimony  pendente 
lite  and  an  allowance  for  counsel  fees 
and  suit  money. 

California.— Poole  v.  Wilber  (1892) 
95  Cal.  339,  30  Pac.  548;.  Allen  v.  Su- 
perior Ct.  (1901)  133  Cal.  504,  65  Pac. 
977;  Dunphy  v.  Dunphy  (1911)  161 
Cal.  87,  118  Pac.  445. 

Florida.— Prine  v.  Prine  (1895)  36 
Fia.  676,  34  L.R.A.  87,  18  So.  781. 

Michigan. — ^Webb  v.  Wayne  Circuit 
Judge  (1906)  144  Mich.  674,  108  N. 
W.  358;  Gard  v.  Card  (1918)  —  Mich. 
— ,  —  A.L.R.  — ,  169  N.  W.  908. 

Missouri* — ^Blankenmiester  v.  Blank- 
enmiester  (1904)  106  Mo.  App.  390,  80 
S.  W.  706. 

New  Jersey. — Vroom  ▼.  Marsh 
(1878)  29  N.  J.  Eq.  15.  ' 

New  York.- Griffin  v.  Griffin  (1872) 
47  N.  Y.  134;  Higgins  v.  Sharp  (1900) 
164  N.  Y.  4,  58  N.  E.  9,  affirming  (1900) 
51  App.  Div.  611,  64  N.  Y.  Supp.  1137; 
North  V.  North  (1845)  1  Barb.  Ch.  241, 
43  Am.  Dec.  778;  Lee  vr  Lee  (1883) 
66  How.  Pr.  207,  4  N.  Y.  Civ.  Proc. 
Rep.  321;  O'Dea  v.  O'Dea  (1884)  31 
Hun,  441;  Di  Lorenzo  v.  Di  Lorenzo 
(1903)  78  App.  Div.  577, 79  N.  Y.  Supp. 
566;  Zarch  v.  Zarch  (1910)  140  App. 
Div.  900,  125  N.  Y.  Siipp.  139;  Oppen- 
heimer  v.  Oppenheimer  (1912)  153 
App.  Div.  636,  138  N.  Y.  Supp.  643; 
Erlanger  v.  Erlanger  (1916)  173  App. 
Div.  767,  159  N.  Y;  Supp.  353;  Wab- 
berson  v  Wabberson  (1899)  27  Misc. 


126,  29  N.  Y.  Civ.  Proc.  Rep.  227,  57  N. 
Y.  Supp.  405. 

Oklahoma. — ^Hunt  v.  Hunt  (1909)  23 
Okla.  490,  22  L.RJl.(N.S.)  1202,  100 
Pac.  641. 

Pennsylvania.  —  Kline  v.  Kline 
(1852)  1  Phila.  383. 

Wisconsin.- Eliot  v.  Eliot  (1890)  77 
Wis.  634,  10  L.R.A.  568,  46  N.  W.  806. 

Canada.  —  McGrath  v.  McGrath 
(1869)  2  Ch.  Chamb.  Rep.  411;  see 
also  Levesque  v.  Ouellet  (1902)  Rap. 
Jud.  Quebec  22  C.  S.  18. 

In  Poole  V.  Wilber  (1892)  95  Cal. 
'  339,  30  Pac.  548,  a  husband  sought  the 
annulment  of  his  marriage  on  the 
ground  that  his  wife  had  a  husband 
living  at  the  time  of  the  marriage;  the 
wife  asserted  good  faith  on  her  part, 
a  belief  that  at  the  time  of  her  mar- 
riage she  had  been  divorced  from  her 
former  husband,  and  averred  that,  aft- 
er a  divorce  was  in  fact  obtained  by 
the  said  husband,  she  and  the  plaintiff 
mutually  consented  to  and  did  marry. 
By  cross  complaint  she  asked  a  decree 
declaring  the  marriage  legal  and 
granting  her  alimony.  It  was  held 
that  under  a  statute  providing  for  the 
maintenance  of  a  deserted  wife,  she 
was  entitled  to  alimony  and  suit 
money. 

Where  a  husband  brings  an  action 
against  his  wife  to  annal  the  marriage 
on  the  ground  of  fraud,  the  wife  is 
entitled  to  suit  money,  since,  until  her 
alleged  fraud  is  established,  she  re- 
mains the  lawful  wife  of  the  petition- 
er and  cannot  be  forced  into  a  trial  un- 
til provided  with  the  means  of  defense. 
Allen  V.  Superior  Ct.  (1901)  133  Cal. 
504,  65  Pac.  977. 

In  Dunphy  v.  Dunphy  (1911)  161 
Cal.  87,  118  Pac.  445,  the  husband  was 
found  to  have  been  "of  unsound  mind" 
at  the  time  of  the  marriage,  and  judg- 
ment was  given  annulling  the  mar- 
riage. The  wife  procured  an  order 
directing  the  husband  to  pay  $2,000  to 
enable  her  to  prosecute  her  motion  for 
a  new  trial  and  appeal.  It  was  point- 
ed out  that  the  fact  of  the  marriage 
stood  admitted  by  the  pleadings;  that 
there  was  no  doubt  of  the  power  of  the 
court  to  allow  suit  money  to  the  time 
of  the  judgment;  and  that  since,  while 
the  action  was  pending,  the  marital 
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relation,  the  basis  of  the  right  to  ali- 
mony, continued,  the  court  should  re- 
tain possession  of  such  power  until 
the  judgment  becomes  final. 

Where  a  husband  brings  an  action 
to  annul  a  marriage  because  of  his  in- 
toxication at  its  solemnization,  and 
the  wife  has,  prima  facie,  established 
the  marriage  relation,  the  wife's  need 
and  the  husband's  ability  to  pay  being 
shown,  he  is  bound  to  provide  her  with 
suit  money  and  subsistence  pendente 
lite.  Prine  v.  Prine  (1895)  36  Fla. 
676,  34  L.R.A.  87,  18  So.  781. 

A  husband  admitting  the  marriage, 
but  suing  for  a  divorce  on  the  ground 
of  fraud  practised  by  the  wife  in  as- 
serting that  she  was  pregnant  at  the 
time  of  the  marriage,  is  bound  to  pay 
temporary  alimony.  Frith  v.  Frith 
(1855)  18  6a.  273,  63  Am.  Dec.  289. 

In  Webb  v.  Wayne  Circuit  Judge 
(1906)  144  Mich.  674,  108  N.  W.  358, 
a  husband  brought  a  bill  to  have  his 
marriage  declared  void,  on  the  ground 
that  the  wife  had  a  husband  living  at 
the  time  of  the  marriage.  The  wife 
did  not  deny  these  statements,  but  as- 
serted that  she  was  legally  married  to 
the  plaintiff.  The  court  held  that  a 
solicitor's  fee  might  be  allowed  in  such 
a  case,  for  the  same  reason  that  would 
permit  of  the  granting  of  allowances 
in  the  analogous  case  of  divorce,  viz., 
"that,  without  this  power  in  the  court, 
the  wife  who  should  have  no  separate 
property  of  her  own  would  be  without 
the  requisite  means  of  prosecuting  or 
defending  the  suit  and  of  supporting 
herself  in  the  meantime." 

In  Gard  v.  Gard  (1918)  —  Mich.  —, 
—  A.L.R.  — ,  169  N.  W.  908,  a  husband 
filed  a  bill  to  annul  his  marriage  on 
the  ground  that  the  defendant  had  pro- 
cured the  marriage  by  representing 
that  she  was  pregnant  by  him,  when 
in  fact  the  child  was  that  of  a  stranger. 
It  was  held  that  the  marriage  was 
properly  annulled,  but  that,  since  the 
question  had  not  been  previously  de- 
cided in  the  state,  attorneys'  fees 
should  be  allowed  the  defendant. 

Where  a  man  under  arrest  marries 
to  avoid  prosecution,  he  cannot  claim 
to  have  been  coerced  into  the  marriage, 
and  suit  money  will  be  allowed  the 
wife  in  a  suit  brought  by  the  husband 


for  a  divorce.  Blankenmiester  v. 
Blankenmiester  (1904)  106  Mo.  App. 
390,  80  S.  W.  706. 

In  Vroom  v.  Marsh  (1878)  29  N.  J. 
Eq.  15,  a  husband  sought  to  have  a 
marriage  annulled  on  the  ground  of 
duress,  which  was  denied  by  the  wife. 
The  marriage  de  facto  was  admitted, 
and  consequently  alimony  pendente 
lite  and  counsel  fees  were  allowed  the 
wife. 

In  North  v.  North  (1845)  1  Barb. 
Ch.  (N.  Y.)  241,  43  Am.  Dec.  778,  a 
husband  brought  an  action  to  annul 
his  marriage  on  the  ground  that  the 
wife  had  a  husband  living  at  the  time 
of  their  marriage.  The  court  said  that 
if  the  facts  alleged  are  "denied  by  the 
defendant  upon  oath,  either  positively 
or  upon  her  information  and  belief, 
she  is  entitled  to  ad  interim  alimony, 
for  her  support  until  the  truth  or 
falsehood  of  the  allegations  .  .  . 
can  be  ascertained  by  the  proofs." 

In  Griffin  v.  Griffin  (1872)  47  N.  Y. 
134,  a  husband  brought  an  action  to 
annul  his  marriage  on  the  ground  tiiat 
the  wife  had  a  former  husband  living 
at  the  time  of  the  marriage.  The  court 
said  that,  although  there  was  no  stat- 
ute authorizing  counsel  fees  or  suit 
money  to  be  paid  to  the  wife  in  such 
a  case,  nevertheless  it  had  "been  the 
constant  practice  of  the  court  of  chan- 
cery, both  before  and  since  the  Re- 
vised Statutes,  to  make  equitable  pro- 
vision for"  such  matters,  and  that  in 
so  doing  it  had  "been  guided  by  the 
decisions  of  the  ecclesiastical  court  of 
England  in  similar  cases."  This,  it 
was  said,  was  done  "upon  the  ground 
of  the  general  equitable  jurisdiction 
of  the  court,  and  also  that  when  our 
statutes  did  confer  jurisdiction  upon 
the  court  of  chancery,  in  those  actions 
for  divorce  which,  by  the  English  law, 
are  solely  cdlrnizable  in  the  ecclesias- 
tical courts,  the  grant  of  the  jurisdic- 
tion carried  with  it  by  implication  the 
incidental  powers  which  were  indis- 
pensable to  its  proper  exercise,  and 
not  in  conflict  with  our  own  statutory 
regulations  on  the  same  subject." 

In  Lee  v.  Lee  (1883)  66  How.  Pr. 
207,  4  N.  Y.  Civ.  Proc.  Rep.  321,  a  hus- 
band brought  an  action  to  annul  his 
marriage  on  the  ground  of  "fraud. 
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force,  and  duress/'  on  the  wife's  part. 
The  wife  admitted  the. marriage,  but 
denied  the  "fraud,  force,  and  duress." 
The  court  held  that  the  marital  relation 
was  admitted,  and  that  until  the  hus- 
band established  the  alleged  "fraud* 
force,  and  duress"  alimony  and  a  coun- 
sel fee  would  be  allowed. 

In  O'Dea  v.  O'Dea  (1884)  31  Hun 
(N,  Y.)  441,  where  a  husband  brought 
4in  action  to  have  the  marriage  de- 
clared void  on  the  ground  that  the  de- 
fendant had  a  former  husband  living 
at  the  time  of  the  marriage,  the  court 
held  that  the  power  to  grant  alimony 
and  counsel  fee  "exists  independently 
of  statute,  and  as  an  incident  to  the 
jurisdiction  of  the  court  in  actions  for 
4ivorce  on  the  ground  of  nullity." 

Where  a  husband  seeks  to  annul  his 
marriage  for  the  reason  that  the  wife 
had  a  husband  living  at  the  time  of 
the  marriage,  alimony  pendente  lite 
and  a  counsel .  fee  will  be  allowed, 
based  on  the  principle  that  "where  an 
actual  marital  relation  has  been  ad- 
mitted or  shown,  and  its  existence  is 
sought  to  be  avoided  by  some  fact  set 
up  by  the  husband,  rfnd  it  devolves 
upon  him  to  show  that  fact,  alimony 
will  be  granted  until  that  fact  is 
shown."  Wabberson  v,  Wabberson 
(1899)27  Misc.  125, 29  N.  Y.  Civ.  Proc. 
Rep.  227,  57  N.  Y.  Supp.  406. 

In  Higgins  v.  Sharp  (1900)  164  N. 
Y.  4,  58  N.  E.  9,  affirming  (1900)  51 
App.  Div.  611,  64  N.  Y.  Supp.  1137,  a 
husband  brought  suit  for  annulment 
of  his  marriage  on  the  ground  that 
the  wife  was  not  legally  divorced  from 
a  former  husband  at  the  time  of  her 
marriage  to  him,  although  she  made 
fraudulent  representations  to  the  con- 
trary to  him.  The  defendant  denied 
these  allegations,  and  asserted  the 
-vBlidity  of  the  marriage.  The  court 
held  that  although  the  statutes  pro- 
vide for  alimony  and  counsel  fee  pen- 
dente lite  in  case  of  divorce  or  separa- 
tion only,  and  although  the  statute 
.authorizing  the  annulment  of  mar- 
riages is  silent  thereon,  by  implication 
the  courts  may  assume  the  incidental 
unspecified  powers  essential  to  the 
•exercise  of  the  general  jurisdiction  im- 
posed by  the  statute  in  such  actions. 
^Ckmsequently,  the  same  principles 
4  A.L.R.— 59. 


were  held  to  obtain  in  actions  of  an- 
nulment of  marriage  as  in  cases  of  di- 
vorce •or  separation,  and  alimony  and 
counsel  fees  pendente  lite  might  be 
granted. 

In  Di  Lorenzo  v.  Di  Lorenzo  (1903) 
78  App.  Div.  577,  79  N.  Y.  Supp.  566, 
a  husband  brought  an  action  for  the 
annulment  of  his  marriage  and  ob- 
tained a  judgment  in  his  favor,  which, 
however,  was  reversed,  and  a  new 
trial  granted.  It  was  held  that  an  ap- 
plication by  the  wife  for  an  allowance 
of  alimony  and  suit  money  until  final 
determination  of  the  action  should  be 
granted. 

Where  a  husband  brings  an  action 
to  annul  his  marriage  on  the  ground 
of  the  wife's  physical  incapacity  to 
marry,  the  wife,  on  denying  such  al- 
legations,  is  entitled  to  an  allowance 
of  alimony  pendente  lite  and  counsel 
fee.  Oppenheimer  v.  Oppenheimer 
(1912)  153  App.  Div.  636,  138  N.  Y, 
Supp.  643. 

Where  a  husband  seeks  the  annul- 
ment of  his  marriage  for  the  reason 
that  he  had  a  wife  living  at  the  time 
of  the  marriage,  the  wife  by  the  sub- 
sequent marriage,  who  denies  any^ 
knowledge  of  her  husband's  former  re- 
lation, is  entitled  to  alimony  and  a 
counsel  fee.  Erlanger  v.  Erlanger 
(1916)  173  App.  Div.  767,  159  N.  Y. 
Supp.  353. 

In  Hunt  V.  Hunt  (1909)  23  Okla. 
490,  22  L.R.A.(N.S.)  1202, 100  Pac.  541, 
a  husband  sought  to  have  his  marriage 
annulled  for  the  reason  that  he  was 
below  the  legal  age  of  consent  at  the 
time  of  the  marriage.  The  husband 
at  the  time  of  the  marriage  was  six- 
teen years  of  age,  and  the  wife  four- 
teen. A  statute  forbade  the  marriage 
of  males  under  eighteen  and  females 
under  fifteen.  It  was  held  that  such 
a  marriage,  unless  declared  void  by 
the  statute  itself,  is  voidable  and  not 
void,  because  of  the  peculiar  conse- 
quences to  the  parties  and  to  the  pub- 
lic which  result  from  the  contract, 
even  when  prohibited  and  penalized. 
The  court,  in  allowing  alimony,  coun- 
sel fees,  and  expense  money,  quoted  as 
follows  from  Higgins  v.  Sharp  (1900) 
164N.Y.  4,  58N.E.  9:  "The  power  to 
allow  alimony  and  counsel  fees  to  the 
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wife  in  order  to  enable  her  to  live 
pending  the  action,  and  to  present  her 
defense,  if  she  has  one,  must*be  re- 
garded as  incidental  and  necessary  in 
all  matrimonial  actions." 

In  Kline  v.  Kline  (1852)  1  Phila. 
(Pa.)  383,  a  respondent  denying  all 
the  charges  of  the  libellant's  petition 
requested  an  allowance  of  suit  money 
and  alimony  pendente  lite.  It  was 
held  that,  since  the  libellant's  allega- 
tions concerning  a  previous  subsist- 
ing marriage  of  the  respondent  were 
denied  by  her,  she  was  entitled  to  suit 
money  and  an  allowance  for  support 
pendente  lite. 

In  Eliot  V.  Eliot  (1890)  77  Wis.  634, 
10  L.R.A.  568,  46  N.  W.  806,  a  husband 
sought  the  annulment  of  his  marriage 
on  the  ground  that  he  was  under  the 
legal  age  of  consent  at  the  time  of  the 
marriage.  The  court,  in  granting  to 
the  defendant  an  allowance  of  expense 
money,  considered  all  the  circum- 
stances of  the  case,  the  lack  of  means 
on  the  part  of  the  plaintiff,  the  posses- 
sion of  some  wealth  by  his  father,  who 
was  instrumental  in  instituting  the 
suit,  and  the  poverty  of  the  defend- 
ant's father. 

Where  a  marriage  de  facto  is  shown, 
interim  alimony  will  be  granted, 
though  the  validity  of  the  marriage  is 
denied  by  the  husband,  who  brings 
suit  for  the  annulment  thereof  on  the 
ground  that  the  wife  was  already  mar- 
ried at  the  time  of  the  ceremony.  Mc- 
Grath  v.  McGrath  (1869)  2  Ch.  Chamb. 
Rep.  (U.  C.)  411. 

In  Huffman  v.  Huffman  (1912)  51 
Ind.  App.  330,  99  N.  E.  769,  the  wife 
of  a  person  of  unsound  mind  filed  a 
final  account  as  his  guardian,  which 
contained  an  item  for  her  support  as 
wife,  which  the  court  allowed,  but  to 
which  the  next  friend  of  the  ward  ob- 
jected on  the  ground  that  the  marriage 
was  invalid,  and  that,  consequently, 
the  wife  was  not  entitled^to  support. 
The  court  held,  however,  that  since  the 
''support  money"  had  been  allowed 
prior  to  the  annulment  of  the  marriage 
they  would  invoke  equitable  principles 
to  avoid  injustice,  and  uphold  the 
credit. 

In  Anonsnnous  (1874)  15  Abb.  Pr. 
N.  S.  (N*  Y.)  307,  a  husband  obtained 


a  divorce  from  his  second  wife  as  a 
result  of  her  default,  and  married  a 
third  wife;  subsequently  the  second 
wife  applied  to  have  the  judgment  of 
divorce  against  her  opened  on  the 
ground  of  fraud.  On  the  opening  of 
the  judgment  and  the  ordering  of  a 
trial,  the  third  wife  petitioned  to  be 
allowed  to  intervene  to  protect  her 
rights;  she  also  applied  for  alimony 
and  a  counsel  fee.  The  court  held  that 
she  was  properly  a  party  and  entitled 
to  the  privileges  of  such  for  so  long 
a  time  as  proved  necessary  for  the 
protection  of  her  rights,  and  hence 
that  alimony  and  a  counsel  fee  were 
properly  granted  for  such  time. 

In  Hart  v.  Hart  (1916)  198  111.  App. 
555,  a  husband  who  requested  annul-r 
ment  of  his  marriage,  which  was  per- 
formed before  he  reached  the  age  of 
eighteen,  and  which  he  asserted  was 
never  later  ratified  by  him,  was  met 
by  an  averment  of  the  validity  of  the 
marriage  and  a  demand  for  support  for 
the  wife  and  their  two  children,  and 
for  temporary  solicitor's  fees.  The 
court  held  that  the  existence  of  a  mar- 
riage, valid  prima  facie,  was  sufficient 
for  a  grant  of  temporary  alimony  and 
solicitor's  fees. 

In  Ricard  v.  Ricard  (1909)  143  Iowa, 
182,  26  L.R.A.(N.S.)  500,  136  Am.  St. 
Rep.  763,  121  N.  W.  525,  20  Ann.  Gas. 
1346,  a  husband  brought  suit  to  annul 
his  marriage  on  the  ground  that  at 
the  time  of  the  marriage  the  wife  al- 
ready had  a  husband  living,  which,, 
however,  she  denied.  A  statute  pro- 
vided for  the  allowance  of  alimony  in 
the  case  of  divorce,  and  another  sec- 
tion, dealing  with  the  annulment  of 
illegal  marriages,  made  applicable 
thereto  all  provisions  relative  to  pro- 
cedure in  divorce.  Consequently,  the 
right  of  assistance  from  the  husband 
was  held  to  exist  in  an  action  for  an- 
nulment. 

In  Poupart  v.  District  Ct.  (1912)  34 
Nev.  336,  123  Pac.  769,  an  action  in- 
stituted by  a  husband  to  annul  his. 
marriage  on  the  ground  that  it  had 
been  procured  by  fraud  and  duress,, 
the  defendant,  in  her  affidavit,  set  out 
the  marriage  of  the  defendant  and  the 
plaintiff,  and  the  birth  of  a  child  of 
the  said  marriage.    A  statute,  in  one 
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section,  provided  for  proceedings  simi- 
lar to  those  in  divorce  to  annul  a  mar-' 
riage  for  fraud,  the  marriage  to  be 
considered  void  from  the  time  of  the 
court's  decision  thereon;  and  in  an- 
other section  it  provided  that,  in  pro- 
ceedings for  divorce,  the  court  might 
require  the  husband  to  pay  suit  money 
and  temporary  alimony.  The  court 
held  that  the  marital  relationship 
stood  unimpeached  until  the  fraud  was 
proved,  and  that  the  wife  was  entitled, 
until  that  time,  to  the  means  necessary 
for  a  defense. 

5.  Marriage  obviously  invalid. 

Where  the  existence  of  the  marriage 
is  not  established  or  admitted,  in  an 
action  for  annulment,  no  assistance 
willbe  granted  to  the  wife  from  the 
means  of  the  husband.  See  the  re- 
ported case  (Morgan  v.  Morgan,  ante, 
925);  Fuller  v.  Fuller  (1885)  33 
Kan.  582,  7  Pac.  241 ;  Vroom  v.  Marsh 
(1878)  29  N.  J.  Eq.  15;  Freeman 
V.  Freeman  (1891)  49  N.  J.  Eq.  102, 
23  Atl.  113;  Sinclair  v.  Sinclair 
(1898)  57  N.  J.  Eq.  222,  40  Atl.  679; 
Appleton  V.  Warner  (1868)  51  Barb. 
(N.  Y.)  27(r;  Hopper  v.  Hopper  (1895) 
92  Hun,  415,  36  N.  Y.  Supp.  610;  Kin- 
zey  V.  Kinzey  (1878)  7  Daly  (N..Y.) 
460;  Stivers  v.  Wise  (1897)  18  App. 
Div.  316,  46  N-  Y.  Supp.  9;  Scurlock  v. 
Scurlock  (1893)  92  Tenn.  629,  22 
S.  W.  858;  Stewart  v.  Vandervort 
(1890)  34  W.  Va.  524,  12  L.R.A. 
50,  12  S.  E.  736;  Bird  v.  Bird  (1753) 
1  Lee  Eccl.  Rep.  418,  161  Bng.  Reprint, 
154;  Bateman  v.  Bateman  (1898)  78 
L.  T.  N.  S.  (Eng.)  472. 

In  Fuller  v.  Fuller  (1885)  33  Kan. 
582,  7  Pac.  241,  a  husband  sought  to 
have  his  marriage  annulled,  not  by 
statutory  provision  therefor  in  an  ac- 
tion for  divorce,  but  by  an  action  in 
equity,  on  the  ground  that  the  defend- 
ant had  a  husband  living  at  the  time 
she  married  him.  It  was  held  that 
there  was  no  basis  for  an  allowance 
of  alimony,  since  the  action  was  not 
brought  under  the  statute  containing 
a  provision  for  alimony,  nor  had  the 
defendant,  in  legal  contemplation,  ever 
been  the  wife  of  the  plaintiff  so  as  to 
justify  such  allowance  independent  of 
the  statute.  Nor  did  her  cross  bill, 
with  its  request  for  a  divorce  and  ali- 


mony, create  a  foundation  for  alimony, 
admitting  as  it  did  that  she  was  not 
the  wife  of  the  plaintiff. 

In  Freeman  v.  Freeman  (1891)  49 
N.  J.  Eq.  102,  23  Atl.  113,  a  husband 
brought  suit  to  have  his  marriage  de- 
clared void  ab  initio,  on  the  ground 
that  the  wife  had  a  husband  living  at 
the  time  the  marriage  was  performed. 
The  wife  admitted  the  fact  of  the  prior 
marriage,  but  contended  that  the  man 
to  whom  she  was  married  at  that  time 
was  incapable  of  contracting  a  mar- 
riage with  her,  since  he  was  already 
married,  and  that  consequently  her 
former  marriage  was  invalid.  This 
fact,  howe^r,  was  not  proved  to  the 
satisfaction  of  the  court,  and  it  was 
held  that,  since  it  appeared  that  the 
defendant  was  not  a  wife,  there  could 
be  no  allowance  to  her  of  alimony  or 
counsel  fees  pendente  lite. 

In  Sinclair  v.  Sinclair  (1898)  57  N. 
J.  Eq.  222,  40  Atl.  679,  a  husband 
sought  to  have  his  marriage  annulled 
on  the  ground  that  the  defendant  had 
induced  him  to  marry  her,  concealing 
the  fact  that  she  was  pregnant  at  that 
time  by  another  man.  The  court  held 
that  a  decree  of  nullity  negatived  the 
existence,  present  and  past,  of  the  ob- 
ligation on  the  part  of  the  husband  to 
support  the  wife,  and  that  consequent* 
ly  no  counsel  fee  would  be  granted. 

Where  a  husband  seeks  the  annul- 
ment of  his  marriage  on  the  ground 
that  the  wife  had  a  husband  living  at 
the  time  of  the  marriage,  which  allega- 
tion is  admitted  by  her,  no  alimony 
or  counsel  fees  may  be  allowed.  Ap- 
pleton V.  Warner  (1868)  51  Barb.  (N* 
Y.)  270. 

In  Hopper  v.  Hopper  (1895)  92  Hun 
(N.  Y*)  415,  a  husband  brought  an  ac- 
tion to  have  his  marriage  declared 
void  on  the  ground  that  the  wife  had 
a  husband  living  at  the  time  of  the 
marriage.  These  facts  were  admitted 
by  both  parties,  and  the  only  matter 
at  issue  was  the  question  of  the  good 
faith  of  the  parties  in  contracting  the 
marriage.  In  the  allowance  of  ali- 
mony and  counsel  fees,  the  marital  re- 
lation is  the  basis  of  the  grant,  and^ 
since  the  defendant  was  not  the  wife 
of  the  plaintiff,  there  was  no  basis  for 
such  an  allowance. 
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Where  the  mother  of  an  infant  seeks 
to  annul  his  marriage  for  the  reason 
that  he  was  under  the  age  of  consent 
at  the  time  of  the  ceremony,  the  wife  is 
not  entitled  to  alimony  or  counsel  fees 
from  the  mother,  the  infancy  of  the 
husband  at  the  time  of  the  ceremony 
being  evident  to  the  court.  Stivers  v. 
Wise  (1897)  18  App.  Div.  316,  46  N.  Y. 
Supp.  9.' 

In  Kinzey  v.  Kinzey  (1878)  7  Daly 
(N.  Y.)  460,  a  husband  sought  to  an- 
nul his  marriage  on  the  ground  that 
his  wife  had  a  husband  living  at  the 
time  of  the  marriage.  It  appeared  that 
she  had  informed  him  of  the  continu- 
ous absence  of  her  first  husband  for 
a  period  longer  than  that  required  by 
the  statute  in  such^  cases,  but  depend- 
ence on  the  said  statute  is  to  be  quali- 
fied by  a  consideration  of  the  element 
of  good  faith,  and  that,  it  seemed,  was 
of  a  questionable  nature  in  this  case. 
The  court  refused  to  grant  alimony 
or  counsel  fees,  because  the  existence 
of  the  marital  relation  had  not  been 
established. 

Where  a  wife  takes  an  appeal  from 
an  interlocutory  judgment  obtained  by 
her  husband,  and  annulling  her  mar- 
riage to  him  on  the  ground  that  she 
had  a  former  husband  living  at  the 
time  of  the  ceremony,  she  will  not, 
"without  cogent  proof  of  merit,"  be  en- 
titled to  counsel  fees  for  the  prosecu- 
tion of  such  appeal.  Tiedeman  v. 
Tiedeman  (1916)  174  App.  Div.  913, 
160  N.  Y.  Supp.  537. 

In  Scurlock  v,  Scurlock  (1893)  92 
Teiin.  629,  22  S.  W.  858,  a  wife  had 
obtained  a  decree  of  divorce  a  mensa 
et  thoro,  together  with  alimony,  later 
obtaining  a  judgment  for  arrears  of 
alimony.  The  husband  then  brought 
a  bill  praying  for  absolute  divorce  on 
the  ground  that  his  wife  was  already 
married  to  another  man  at  the  time  of 
the  ceremony,  which  bill  was  granted. 
The  court  held  that,  since  the  wife  had 
never  sustained  the  marital  relation 
with  the  husband,  it  would  be  unjust 
to  permit  her  to  collect  the  judgment 
for  alimony,  which  was  based  on  that 
relation. 

In  Stewart  v.  Vandervort  (1890)  34 
W.  Va.  524,  12  L.R.A.  50,  12  S.  B.  736, 
a  husband  brought  a  suit  to  annul  his 


marriage  on  the  ground  that  his  wife 
had  a  husband  living  at  the  time  of  the 
marriage.  A  decree  of  the  lower  court 
annulled  the  marriage,  and  required 
the  husband  to  pay  $500  alimony.  On 
appeal,  it  was  held  that  "without  the 
authority  of  a  statute  alimony  cannot 
be  decreed,  for  it  never  was  a  mar- 
riage," and  pointed  out  that  no  statu- 
tory power  had  been  conferred  on 
courts  to  grant  alimony  where  the 
marriage  was  void,  as  a  marriage  such 
as  this  was  declared  to  be  by  statute. 
Although  a  later  statute  made  such 
a  marriage  void  only  from  the  time  of 
the  decree  of  nullity,  the  statute  so 
declaring  was  held  to  have  no  retro- 
active effect  upon  the  case  in  ques- 
tion, the  marriage  here  having  taken 
place  before  the  statute  took  effect. 

Where  a  husband  petitions  for  the 
annulment  of  his  marriage  for  the  rea- 
son that'the  wife  had  a  husband  liv- 
ing at  the  time  of  the  ceremony,  and 
there  is  no  denial  of  such  facts,  the 
court  is  without  power  to  make  pro- 
vision for  the  woman.  Bateman  v. 
Bateman  (1898)  78  L.  T.  N.  S.  (Eng.) 
472.  Compare  Bird  v.  Bird  (1753)  1 
Lee  Eccl.  Rep.  418,  161  Eng.  Reprint, 
154,  wherein  a  husband  brought  suit 
to  annul  his  marriage  by  reason  of  his 
wife's  former  marriage,  and  alimony 
pending  suit  was  granted. 

ill,  AcHon  by  wife, 

a.  In  absence  of  statute* 
Jf.  Action  for  annulmenJt* 

In  the  absence  of  a  statute  provid- 
ing therefor,  a  wife  who  brings  an  ac- 
tion for  the  annulment  of  her  noar- 
riage  is  not  entitled  to  an  allowance 
of  alimony,  counsel  fees,  or  suit 
money,  for  the  reason  that  she  is  in 
fact  denying  the  existence  of  the  mar- 
riage,— repudiating  the  relation  which 
is  the  basis  of  her  right  to  support. 
Taylor  v.  Taylor  (1896)  7  Colo.  App. 
549,  44  Pac.  675;  Knott  v.  Knott  (1902) 
—  N.  J.  Eq.  — ,  51  Ati.  15;  Jones  v. 
Brinsmade  (1905)  183  N.  Y.  258,  8 
L.R.A.(N.S.)  192,  111  Am.  St  Rep. 
746,  76  N.  E.  22,  5  Ann.  Cas.  378,  re- 
versing (1905)  104  App.  Div.  619,  93 
N.  Y.  Supp.  674;  Bartlett  v.  Bartlett 
(1841)  Clarke,  Ch.  (N.  Y.)  460;  Blood- 
good  V.  Bloodgood  (1880)  59  How.  Pr. 
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(N.  T.)  42;  Meo  *v.  Meo  (1888)  22 
Abb.  N.  Ci  58,  15  N.  Y.  Giv.  Proc.  Rep. 
808,  2  N.  Y.  Supp.  569;  Park  v.  Park 
(1898)  24  Misc.  372,  53  N.  Y.  Supp. 
677;  Herron  v.  Herron  (1899)  28  Misc. 
323,  59  N.  Y.  Supp.  861;  Warner  v. 
Warner  (1891)  26  Ohio  L.  J.  217. 
Compare  Allen  v.  Allen  (1880)  59  How. 
Pr.  (N.  Y.)  27,  8  Abb.  N.  C.  175;  Gore 
V.  Gore  (1904)  44  Misc.  823,  89  N.  Y. 
Supp.  902,  affirmed  in  (1905)  103  App. 
Div.  74,  92  N.  Y.  Supp.  634. 

Where  the  fact  of  the  marriage  is 
not  admitted  in  the  pleadings  and, 
according  to  the  findings  of  the  lower 
court,  there  i?  no  marriage,  there  is 
no  legal  obligation  on  the  part  of  the 
alleged  husband  to  support  a  woman 
claiming  to  be  his  wife  by  a  common- 
law  marriage,  pending  the  hearing  of 
an  appeal,  nor  to  be  responsible  for 
suit  money.  Taylor  v.  Taylor  (1896) 
7  Colo.  App.  549,  44  Pac.  675. 

The  marital  relation  is  the  basis  for 
the  granting  of  alimony,  and  where, 
in  an  action  brought  by  a  wife  to  an- 
nul her  marriage,  it  is  admitted  by 
both  parties  that  the  marriage  was 
void  ab  initio,  and  the  fact  is  estab- 
lished by  proof  that  the  husband  had 
a  wife  living  at  the  time  of  the  mar- 
riage in  question,  no  alimony  can  be 
allowed.  Knott  v.  Knott  (1902)  — 
N.  J.  Eq.  — ,  51  Atl.  15, 

Where  a  wife,  a  minor  suing  by  her 
uncle,  seeks  to  have  her  marriage  an- 
nulled for  tha  reason  that  she  was 
under  the  legal  age  of  consent  at  the 
time  of  the  ceremony,  alimony  will  not 
be  decreed,  where  the  papers  contain 
the  charge  that  there  never  was  a  valid 
marriage.  Warner  v.  Warner  (1891) 
26  Ohio  L.  J.  217. 

In  Bartlett  v.  Bartlejbt  (1841) 
Clarke,  Ch.  (N.  Y.)  460,  a  wife  sought 
to  annul  a  marriage,  under  a  statute 
providing  for  a  decree  of  nullity  where 
one  of  the  parties  was  physically  in- 
capable of  entering  into  the  marriage 
state.  The  court  held  that  alimony 
pendente  lite,  or  counsel  fees,  would 
be  granted  only  in  case?  of  divorce  or 
separation  as  provided  by  the  statute, 
which  omitted  any  such  provision  for 
cases  of  nullity.  The  marriage  being 
considered  as  never  having  had  a  legal 
existence,  no  allowance  could  be  made. 


In  AUen  v.  Allen  (1880)  59  How.  Pr. 
(N.  YO  27,  8  Abb.  N.  C.  175,  it  was 
held  that  where  a  wife  brings  an  ac- 
tion to  annul  her  marriage  on  the 
ground  of  the  physical  incapacity  of 
the  husband,  alimony  and  counsel  fees 
will  be  allowed.  But  in  Bloodgood  v. 
Bloodgood  (1880)  59  How.  Pr.  (N.  Y.) 
42,  a  wife  brought  an  action  to  have 
her  marriage  annulled  by  reason  of 
the  impotency  of  the  husband,  and  the 
court,  holding  that  no  alimony  and 
counsel  fee  pendente  lite  could  be  al- 
lowed, because  the  wife,  denying  the 
existence  of  the  marriage,  denied  the 
basis  thereof,  followed  the  early  case 
of  Bartlett  v.  Bartlett  (N.  Y.)  supra, 
directly  refusing  to  follow  Allen  v. 
Allen,  which  had  held  the  contrary 
but  a  few  months  previously.  In  Meo 
V.  Meo  (1888)  22  Abb.  N.  C.  58,  15 
N.  Y.  Civ.  Proc.  Rep.  308,  2  N.  Y.  Supp. 
569,  it  was  held  that  a  wife  who  seeks 
to  annul  her  marriage  on  the  ground 
of  fraud  is  not  entitled  to  alimony  and 
counsel  fee  either  under  the  Code, 
which  provides  for  alimony  and  coun- 
sel fee  only  in  actions  for  divorce  and 
actions  for  separation,  or  under -the 
Revised  Statutes,  which  have  been  in- 
terpreted as  holding  that,  where  the 
wife  "denies  the  existence  of  the  mar- 
riage, she  cannot  consistently  claim 
that  the  defendant  is  under  any  obli- 
gation to  provide  her  with  means  to 
carry  on  her  suit  against  him."  In 
Park  V.  Park  (1898)  24  Misc.  372,  53 
N.  Y.  Supp.  677,  it  was  held  that  where 
a  judgment  is  rendered  annulling  a 
marriage  on  the  ground  that  the  de- 
fendant had  a  wife  living  at  the  time 
of  his  marriage  with  the  plaintiff,  the 
said  marriage  having  been  void  ab 
initio,  and  not  merely  voidable,  no  per- 
manent alimony  can  be  provided  for 
the  plaintiff,  since  there  is  no  obliga- 
tion on  the  part  of  the  defendant  to 
support  a  woman  not  his  wife.  In 
Herron  v.  Herron  (1899)  28  Misc.  323, 
59  N.  Y.  Supp.  861,  it  was  held  that, 
where  a  wife  seeks  to  have  her  mar- 
riage annulled  for  the  reason  that  she 
was  under  the  legal  age  of  consent  at 
the  time  of  the  marriage,  ho  allowance 
of  alimony  or  counsel  fee  will  be 
granted.  In  Jones  v.  Brinsmade 
(1905)  188  N.  Y.  258,  8  L.R.A.(N.S.) 
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192,  111  Am.  St.  Rep.  746,  76  N.  E.  22, 
B  Ann.  Gas.  378,  reversing  (1905) 
104  App.  Div.  619,  95  N.  Y.  Supp.  674, 
a  wife  sued  to  annul  her  marriage  on 
the  ground  that  the  husband  was  in- 
sane at  the  time  of  the  marriage.  It 
was  pointed  out  that,  considering  the 
marriage  of  a  lunatic  as  being  void- 
able only,  the  decree  of  annulment 
making  it  void  related  back  to  the 
time  of  the  contract  of  marriage,  and 
consequently  the  plaintiff  was  not  en- 
titled to  all  the  rights  of  a  wife  under 
a  valid  marriage  until  such  time  as 
a  decree  was  rendered.  The  court 
said:  "I  am  for  asserting  the  rule 
that,  where  the  wife,  as  here,  declares 
her  marriage  to  have  been  null,  and 
for  that  cause  seeks  to  have  the  mar- 
riage contract  adjudged  to  have  been 
void,  she  has  no  more  an  equitable 
ground  than  she  has  a  legal  reason  for 
demanding  that  the  defendant's  estate 
be  charged  with  her  support."  In 
Gore  V.  Gore  (1904)  44  Misc.  323,  89 
N.  Y.  Supp.  902,  order  affirmed  in 
(1905)  103  App.  Div.  74,  92  N.  Y. 
Supp.  634,  a  wife  brought  an  action 
to  annul  her  marriage  to  the  defend- 
ant on  account  of  his  physical  inca- 
pacity. The  court  points  out  that  the 
marriage  is  not  void,  but  that  until  set 
aside  it  is  a  legal  marriage,  with  all 
the  mutual  rights  and  obligations  of 
such,  including  the  liability  on  the 
part  of  the  husband  to  provide  the 
wife  with  the  necessary  funds  to  pros- 
ecute the  present  action.  "It  is  a 
peculiar  position,"  says  the  court, 
""that  he  can  resist  her  motion  to  an- 
nul  the  marriage,  as  he  does  in  this 
case,  by  denying  the  incapacity,  and 
insist  that  she  is  his  wife,  and  at  the 
same  time  defeat  her  motion  for  ali- 
mony and  counsel  fees  because  she  is 
not  his  wife."  In  refusing  to  follow 
Bartlett  v.  Bartlett  (1841)  Clarke,  Ch. 
(N.  Y.)  460,  and  other  former  cases, 
in  so  far  as  they  proceed  on  the  the- 
ory of  the  want  of  power,  the  court 
quotes  as  the  rule:  "Actions  to  annul 
a  marriage  are  governed,  with  respect 
to  alimony  and  counsel  fees,  by  the 
same  principle  as  all  other  actions  for 
divorce.**    A  counsel  fee  was  allowed. 


J3.  Action  far  divorce  or  maintenance* 

(a)  Validity  of  marriage  in  dieptUe. 

Irrespective  of  the  existence  of  a 
statute  on  the  subject,  where  the  pro- 
ceeding instituted  by  the  wife  is  for  a 
divorce,  and  not  for  a  decree  of  nul- 
lity, the  wife  is  asking  for  relief  on 
the  basis  of  an  existing  marriage,  and 
though  the  husband  denies  the  validi- 
ty of  the  marriage,  on  the  tentative  es- 
tablishment thereof  she  is  entitled  to 
alimony,  counsel  fees,  and  suit  money. 
An  action  by  the  wife  for  support  or 
maintenance,  affirming,  as  it  does,  the 
marital  relation,  is  subject  to  the  same 
rule  as  an  action  for  divorce. 

California.  —  Sharon  v.  Sharon 
(1888)  75  Cal.  1,  16  Pac.  345  (action 
for  divorce). 

Colorado.  —  Eickhoff  v.  EickhofF 
(1902)  29  Colo.  295,  93  Am.  St.  Rep. 
64;  68  Pac.  237  (action  for  divorce). 

Illinois.— Brown  v.  Brown  (1886) 
18  111.  App.  445  (action  for  divorce) ; 
Bowman  v.  Bowman  (1887)  24  111. 
App.  165  (action  for  divorce) ;  McKen- 
na  V.  McKenna  (1897)  70  111.  App. 
340  (action  for  maintenance). 

Nebraska.— Willits  v.  Willits  (1906) 
76  Neb.  228,  107  N.  W.  379,  5  L.R.A. 
(N.S.)  767,  14  Ann.  CJas.  883  (action 
for  maintenance). 

New  York.— Smith  v.  Smith  (1832) 
1  Edw.  Ch.  255  (action  for  divorce)  ; 
Herforth  v.  Herforth  (1867)  2  Abb. 
Pr.  N.  S.  483  (action  for  divorce)  ; 
Vincent  v.  Vincent  (1891)  16  Daly, 
534,  17  N.  Y.  Supp.  497  (action  for  di- 
vorce) ;  Humphreys  v.  Humphreys 
(1874)  49  How.  Pr.  140  (action  for 
divorce) ;  Brinkley  v.  Brinkley  (1872) 
50  N.  Y.  184,  10  Am.  Rep.  460  (action 
for  divorce) ;  Collins  v.  Collins  (1877) 
71  N.  Y.  269,  subsequent  appeal  in 
(1880)  80  N.  Y.  1  (action  for  divorce)  ; 
Blinks  V.  Blinks  (1893)  5  Misc.  193,  25 
N!  Y.  Supp.  768  (action  for  mainte- 
nance) . 

Ohio.  —  Vanvalley  v.  Vanvalley 
(1869)  19  Ohio  St.  588  (action  for 
divorce). 

South  Dakota. — ^Bardin  v.  Hardin 
(1893)  4  S.  D.  305,  46  Am.  St  Rep. 
791,  56  N.  W.  1069  (action  for  di- 
vorce) . 

Canada.— Walker  v.  Walker  (1885) 
10  Ont.  Pr.  Rep.  633  (action  for  main- 
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tenance) ;  Brown  v.  Brown  (1907)  13 
B.  C,  73  (action  for  divorce). 

In  Sharon  v.  Sharon  (CaL)  supra, 
the  action  was  for  a  divorce,  and  was 
brought  by  the  wife.  The  marriage 
was  evidenced  by  written  agreements, 
signed  by  both  husband  and  wife,  and 
there  was  a  collateral  written  agree- 
ment on  the  part  of  the  wife  that  she 
would  keep  the  marriage  a  secret  for 
two  years.  The  husband  denied  the 
marriage.  The  court,  finding  a  prima 
facie  marriage  and  ability  on  the  part 
of  the  husband  to  support  the  wife,  al- 
lowed  temporary  alimony. 

In  Eickhoff  v.  Eickhoff  (Colo.)  su- 
pra, a  suit  for  divorce  brought  by  a 
wife,  it  was  shown  by  the  husband 
that,  less  than  two  months  before 
their  marriage  in  Wyoming,  she  had 
been  divorced  in  Colorado  by  a  decree 
which  had  prohibited  her  from  remar- 
rying within  one  year.  It  was  held 
that  where  a  marriage  de  facto  was 
admitted,  or  made  to  appear  prima 
facie,  alimony  pendente  lite  would  be 
granted. 

In  Brown  v.  Brown  (III.)  supra,  a 
wife  sued  for  divorce  on  the  ground 
that  the  husband  had  a  wife  living  at 
the  time  of  the  marriage.  Temporary 
alimony  and  solicitor's  fees  were  al- 
lowed by  reason  of  the  Divorce  Act, 
in  §  1  of  which  the  facts  alleged  by 
the  wife  were  made  grounds  for  di- 
vorce, and  which,  in  §  15  as  construed 
by  the  court,  provided  for  the  above- 
mentioned  temporary  alimony  and  so- 
licitor's fees,  "  in  any  case  where  a 
decree  of  divorce  is  authorized  by  said 
§1." 

In  Bowman  v.  Bowman  (1887)  24 
111.  App.  165,  a  wife  brought  suit  for 
a  divorce,  alleging  a  common-law  mar- 
riage, which  the  husband  denied  only 
in  an  equivocal  and  evasive  fashion. 
It  was  held  that  the  marriage  was  es- 
tablished prima  facie,  and  that  conse- 
quently alimony  pendente  lite  and  suit 
money  should  be  allowed. 

In  Willits  V.  Willits  (1906)  76  Neb. 
228,  5  L.R.A.(N.S.)  767,  107  N.  W.  379, 
14  Ann.  Cas.  883,  a  wife  brought  a 
suit  for  the  maintenance  of  herself 
and  child,  to  which  the  husband  an- 
swered, admitting  the  marriage,  but 
aetting  forth  also  that  he  was  under  the 


age  of  consent  at  the  time  of  the  mar- 
riage. The  court  held  that  such  a  mar- 
riage was  voidable,  and  that,  although 
the  husband  proceeded  by  cross  bill  in- 
stead of  by  original  petition  to  annul 
the  marriage,  the  rule  of  the  latter 
case  would  prevail,  and  the  wife  was 
entitled  to  alimony  pendente  lite  and 
counsel  fees*  There  was,  however,  it 
was  held,  no  right  on  the  part  of  the 
wife  to  permanent  alimony,  since,  the 
marriage  having  been  found  voidable, 
the  husband  was  released  from  his 
obligation  to  support  the.  wife,  in  lieu 
of  which  obligation  alimony  was  pro- 
vided by  statute  in  case  of  divorce. 

In  Herforth  v.  Herforth  (1867)  2 
Abb.  Pr.  N.  S.  (N.  Y.)  483,  a  wife 
brought  an  action  for  divorce,  and  the 
husband  denied  the  marital  relation. 
The  evidence  was  conflicting,  but  the 
court  considered  that  there  was  suffi- 
cient to  establish  cohabitation  and  rec- 
ognition by  the  defendant  of  the  plain- 
tiff, and  held  that  the  defendant 
should  provide  the  plaintiff  with  the 
means  of  support  and  counsel  fees 
until  the  case  could  be  tried. 

In  Brinkley  v.  Brinkley  (1872)  50  N. 
Y.  184^  10  Am.  Rep.  460,  an  action 
for  divorce  a  mensa  et  thoro,  on  the 
ground  of  the  abandonment  of  the 
plaintiff  by  the  defendant,  and  of  his 
neglect  and  refusal  to  provide  for  her, 
the  plaintiff  alleged  a  marriage  with 
the  defendant,  which,  however,  he  de- 
nied; she  asserted  a'  marriage  by 
bimple  contract,  consunmiation,  cohabi- 
tation as  husband  and  wife,  and  re- 
pute, while  he  denied  the  marriage  and 
the  cohabitation  as  husband  and  wife. 
The  court  said:  'Where  there  has 
been  a  marriage  in  fact,  though  its 
commencement  was  not  according  to 
the  decent  and  recognized  forms  and 
ceremonies  usual  in  society,  and 
which,  though  not  indispensable  for 
its  validity,  are  yet  sanctioned  by  law, 
in  an  action  by  the  wife  for  divorce, 
or  by  the  husband  for  a  decree  that  the 
marriage  is  null,  in  which  the  puta- 
tive wife  avers  the  existence  and  le- 
gality of  the  marriage,  though  the  al- 
leged husband  denies  it,  the  court  may, 
in  its  discretion,  allow  to  the  putative 
wife  temporary  alimony  and  money  to 
carry  on  the  action  from  the  means  of • 
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the  alleged  husband.  And  the  prin- 
ciple at  the  bottom  i3  this:  Where, 
,marriasre  in  fact  being  denied,  the  af- 
firmative is  upon  the  party  claiming 
to  be  the  wife  to  show  that  an  acjiual 
marital  relation  ever  existed,  there  ali- 
mony will  be  denied  until  that  fact  is 
proved  to  the  satisfaction  of  the  court, 
or  is  admitted;  for  it  is  upon  the  ex- 
istence of  that  relation  alone  that  the 
right  to  alimony  depends.  Where  an 
actual  marital  relation  has  been  ad- 
mitted or  shown,  and  its  existence  in 
law  is  sought  to  be  avoided  by  some 
fact  set  up  by  the  husband,  and  it  de- 
volves upon  him  to  show  that  fact, 
there  alimony  will  be  granted  until 
that  fact  is  shown;  for  the  relation 
actually  exists  upon  which  the  right 
to  alimony  depends,  and  the  object  of 
the  litigation  is  to  annul  that  actual 
relation  by  showing  some  other  fact, 
the  existence  of  which  is  denied.  It 
may  be  said,  too,  that  for  the  purposes 
of  an  application  for  temporary  ali- 
mony there  will  not  need  that  the  fact 
of  marriage  be  so  conclusively  estab- 
lished as  for  the  purpose  of  permanent 
alimony,  or  any  other  ultimate  pur- 
pose of  the  action.  It  is  for  the  inter- 
est of  society  and  in  aid  of  public 
policy  that,  where  the  married  relation 
has  been  in  fact  assumed,  it  should 
not  easily  and  capriciously  be  laid 
aside;  and  where  it  is  averred  by  the 
putative  wife  and  denied  by  the  al- 
leged husband,' if  she  makes  a  reason- 
ably plain  case  of  its  existence,  she 
should  be  furnished  with  means  of 
temporary  support  and  of  conducting 
the  suit,  until  the  truth  or  falsehood 
of  her  allegations  can  be  ascertained 
by  the  proofs  formally  taken  in  the 
case  " 

In  Collins  V.  Collins  (1877)  71  N.  Y. 
269,  subsequent  appeal  in  (1880)  80 
N.  Y.  1,  wherein  a  wife  brought  an 
action  for  divorce,  which  was  defend- 
ed by  the  husband,  in  part,  on  the 
ground  that  the  plaintiff  had  a  hus- 
band living  at  the  time  of  their  mar- 
riage, the  court,  in  reversing  an  order 
for  temporary  alimony,  said :  ''As,  by 
law,  the  court  has  power  to  make  such 
orders  only  in  favor  of  a  wife  it  is 
evident  that  to  authorize  them  it  must 
either  be  admitted,  or  proof  must  be 


presented  sufficient  to  authorize  the 
court  to  determine,  that  the  applicant 
stands  in  the  relation  of  wife  to  the 
party  against  whom  the  application  i» 
made ;  and  when,  in  answer  to  the  al- 
legation of  a  marriage,  facts  are  stat- 
ed showing  that  the  applicant  was  not 
competent  to  contract  such  marriage, 
and  did  not  thereby  become  a  wife, 
such  facts  should  be  denied  or  ex- 
plained to  the  satisfaction  of  the 
court.  If  left  uncontroverted,  the 
court  is  not  justified  in  making  the 
order." 

Where  a  wife  sues  for  a  divorce, 
setting  forth  the  time  and  place  of  the 
ceremony,  and  the  marriage  de  facto 
.  is  denied  by  the  husband,  but  neither 
cohabitation  nor  living  together,  tem- 
porary alimony  and  suit  money  will 
be  allowed.  Smith  v.  Smith  (1832)  1 
Edw.  Ch.  (N.  Y.)  255. 

In  Vincent  v.  Vincent  (1891)  16 
Daly,  534,  17  N.  Y.  Supp.  497,  an  ac- 
tion for  divorce  brought  by  a  wife, 
following  illicit  relations  which  re- 
sulted in  her  pregnancy,  the  plaintiff 
asserted  a  marriage  with  the  defend- 
ant, based  on  the  facts  that  she  took 
up  her  residence  at  the  defendant's 
house,  received  his  assurance  that 
they  were  husband  and  wife,  was  in- 
troduced by  him  as  such,  and  was  giv- 
en a  wedding  ring  by  him.  The  court 
found  that  conjugal  relations  were 
thereby  established,  in  spite  ef  the  de- 
nial thereof  by  the  husband,  who  then 
averred  that  at  the  time  of  his  mar- 
riage with  the  plaintiff  he  was  already 
married.  The  court  also  found  the 
defendant's  allegations  insufficient, 
and  allowed  both  alimony  and  a  coun- 
sel fee. 

Inasmuch  as  the  marital  relation, 
the  husband's  obligation  to  support  the 
wife,  is  the  basis  of  the  right  to  ali- 
mony and  counsel  fee,  a  wife  is  not 
entitled  thereto  where  it  appears  that 
her  marriage  was  void  ab  initio,  the 
husband  having  a  wife  living  at  the 
time  of  the  marriage  in  question. 
Blinks  V.  Blinks  (1893)  5  Misc.  193,  2& 
N.  Y.  Supp.  768- 

In  Vanvalley  v.  Vanvalley  (1869)  1^ 
Ohio  St.  588,  the  court  said :  "Where 
a  decree  of  divorce  is  granted  on  the 
petition  of  a  woman,  .on  the  ground 
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that  the  defendant  had  another  wife 
living  at  the  time  of  the  marriage  an- 
nulled by  the  decree,  it  is  competent, 
under  the  provisions  of  our  statute,  for 
the  court  in  such  proceeding  to  also 
decree  reasonable  alimony  to  the  pe- 
titioner." 

In  Bardin  v.  Bardin  (1893)  4  S.  D. 
805,  46  Am.  St  Rep.  791,  56  N.  W. 
1069,  a  wife  brought  an  action  for  di- 
vorce, and  defendant  appealed  from 
an  order  granting  alimony  pendente 
lite.  The  defendant  admitted  a  cere- 
monial marriage  with  the  plaintiff, 
but  asserted  that  at  that  time  the 
plaintiff  had  a  husband  living,  to 
which  the  plaintiff  rejoins  under  oath, 
admitting  the  former  marriage,  but 
averring  that  at  the  time  of  her  mar- 
riage to  the  defendant  her  former 
husband  had  been  absent  for  a  space 
of  more  than  ten  years,  and  that  she 
believed  him  dead.  These  allegations 
were  uncontroverted  by  the  defendant. 
The  court  held  that  although  the  al- 
lowance of  alimony  pendente  lite  and 
counsel  fee  was  dependent  on  the 
marital  relation,  that  relation  need 
not  be  shown  conclusively  or  beyond 
a  doubt  before  the  allowance  may  be 
granted;  but  that  "the  plaintiff  must 
make  out  a  reasonably  plain  case  of 
the  existence  of  the  marital  relation," 
that  such  matters  should  be  shown  by 
such  legitimate  proofs  as  may  "make 
out,  in  the  judgment  of  the  court,  a 
fair  presumption  of  the  fact  of  mar- 
riage," 

In  Walker  v.  Walker  (1885)  10  Ont 
Pr.  Rep.  633,  a  wife  claimed  alimony 
on  the  ground  of  desertion;  she  as- 
serted under  oath  the  fact  of  her  mar- 
riage with  the  defendant,  giving  par- 
ticulars as  to  the  ceremony.  The 
husband  denied  the  marriage  and  pro- 
duced some  confirmatory  evidence. 
There  were,  however,  many  undenia- 
ble facts  of  conduct  and  reputation 
from  which  a  marriage  de  facto  might 
be  inferred,  and  thereon  the  court  al- 
lowed alimony  pendente  lite. 

In  Brown  v.  Brown  (1907)  13  B.  C. 
73,  a  wife  was  granted  permanent  ali- 
mony in  an  action  for  divorce  brought 
by  her  on  the  ground  of  the  impotency 
of  the  husband. 


(b)  Marriage  oInHausly  invdUd, 

If,  in  an  action  by  a  wife  for  di- 
vorce, the  existence  of  the  marriage  is 
neither  admitted  by  the  husband  nor 
tentatively  shown  by  the  wife,  no  al- 
lowance for  her  support  or  assistance 
will,  in  the  absence  of  statute,  be 
granted. 

California.— Kite  v.  Hite  (1899) 
124  Cal.  389,  45  L.R.A.  793,  71  Am.  St. 
Rep.  82,  57  Pac.  227  (action  for  di- 
vorce) . 

Florida.— Banks  v.  Banks  (1900) 
42  Fla.  362,  29  So.  818  (action  for 
maintenance). 

Georgia. — ^Roseberry  v.  Roseberry 
(1855)  17  Ga.  139  (action  for  divorce). 

Kansas.— Wilhite  v.  Wilhite  (1889) 
41  Kan.  154,  21  Pac.  173  (action  for 
maintenance) ;  Werner  v.  Werner 
(1898)  59  Kan.  399,  68  Am.  St.  Rep. 
372,  53  Pac.  127  (action  for  divorce) . 

Michigan.— Lapp  v.  Lapp  (1880)  43 
Mich.  287,  5  N.  W.  317  (action  for  di- 
vorce) . 

Mississippi. — ^Aldridge  v.  Aldridge 
(1918)  116  Miss.  385,  77  So.  150  (ac- 
tion for  divorce). 

New  Jersey. — ^Vreeland  v.  Vreeland 
(1866)  18  N.  J.  Eq.  43  (action  for 
maintenance) ;  Cray  v.  Cray  (1880)  32 
N.  J.  Eq.  25  (action  for  divorce) ; 
Robinson  v.  Robinson  (1913)  82  N. 
J.  Eq.  466,  88  Atl.  951  (action  for  di- 
vorce) . 

England.— Smyth  v.  Smyth  (1824)  2 
Addams,  Eccl.  Rep.  254  (action  for 
maintenance) . 

In  Hite  v.  Hite  (CaL)  supra,  a  wife 
brought  an  action  for  divorce,  alleg- 
ing a  marriage  with  the  defendant,  who 
denied  that  the  marital  relatioi)  ever 
existed.  It  was  held  that  a  prima  facie 
showing  of  the  marriage  was  not  suffi- 
cient to  warrant  an  allowance  of  ali- 
mony, where  the  marital  relation  was 
denied. 

When,  in  a  suit  brought  by  a  wife, 
the  allegations  of  marriage  are  not 
supported  by  any  proof  except  an  un- 
sworn bill  of  complaint,  and  there  is  a 
denial  of  the  marriage  by  the  husband 
under  oath,  there  is  no  foundation  for 
the  granting  of  alimony  pendente  lite, 
suit  money,  or  counsel  fees.  Banks  v. 
Banks  (Fla.)  supra. 

In    Roseberry   v.   Roseberry    (6a.) 
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supra,  a  wife  brought  an  action  for 
divorce,  to  which  the  husband  an- 
'swered,  alleging  the  marriage  to  be 
void  on  the  ground  that  the  wife  had  a 
husband  living  at  the  time  of  the  miar- 
riage.  It  was  held  that,  the  marriage 
having  been  denied,  alimony  would 
not  be  granted. 

Where  a  woman  who  sues  for  ali- 
mony has  married  within  three  months 
after  having  been  divorced  by  a  form- 
er husband,  and  a  statute  of  the  state 
in  which  she  is  married  provides  that 
divorced  persons  may  not  marry  with- 
in six  months  of  the  date  of  the  di- 
vorce, such  marriage  contract  is  void, 
and  no  basis  exists  for  the  allowance 
of  alimony.  Wilhite  v.  Wilhite  (Kan.) 
supra. 

In  Werner  v.  Werner  (1898)  59  Kan. 
399,  68  Am.  St.  Rep.  372,  53  Pac.  127, 
a  wife  brought  suit  for  divorce,  and 
was  met  with  the  answer  that  she  had 
a  husband  living  at  the  time  of  the 
marriage.  The  marriage  was  held  to 
be  void  from  the  beginning,  and  hence 
it  was  held  that  no  alimony  could  be 
allowed. 

Where  a  wife  brought  an  action  for 
divorce  on  the  ground  of  cruelty,  and 
it  appeared  that  she  knew  that,  at  the 
time  of  her  marriage  with  the  defend- 
ant he  had  a  wife  living  apart  from 
him,  under  articles  of  separation,  it 
was  held  that  the  marriage  was  void 
in  fact,  and  the  plaintiff  was  not  en- 
titled to  temporary  alimony.  Lapp  v. 
Lapp  (Mich.)  supra. 

In  Aldridge  v.  Aldridge  (Miss.) 
supra,  a  wife  brought  a  bill  for  a  di- 
vorce and  alimony  on  the  ground  of 
cruel  and  inhuman  treatment  by  the 
husband.  It  was  shown  by  the  hus- 
band's answer  that  at  the  time  of  the 
marriage  now  sought  to  be  dissolved 
husband  an<^  wife  had  each  a  living 
and  undivorced  spouse.  It  was  held 
that,  the  marriage  having  been  void 
ab  initio,  no  alimony  could  be  allowed. 

In  Vreeland  v.  Vreeland  (N.  J.) 
supra,  a  wife  brought  an  action  for 
alimony,  and  the  marriage  was  denied 
by  the  defendant,  who  charged  that 
the  plaintiff  had  someone  impersonate 
him  at  a  pretended  ceremony.  There 
was  no  proof  of  cohabitation  or  repute 
thereof.     It  was  held  that,  since  no 


marriage  had  ever  existed,  alimony 
and  counsel  fees  pendente  lite  could 
not  be  allowed. 

In  Cray  v.  Cray  (1880)  32  N.  J.  Eq, 
25,  a  wife  brought  suit  for  divorce  a 
mensa  et  thoro,  and  for  separate 
maintenance.  '  The  defendant  an- 
swered that  the  plaintiff  had  a  hus- 
band living  at  the  time  of  the  mar- 
riage, and  stated  also  that  the  sepa- 
ration was  with  her  consent,  and  at 
her  express  wish.  Since  the  allega-- 
tions  were  completely  met  by  the  an- 
swer and  affidavits,  no  alimony  was  al- 
lowed. 

In  Robinson  v.  Robinson  (1913)  82 
N.  J.  Eq.  466,  88  Atl.  951,  a  wife 
brought  an  action  for  a  divorce,  and 
the  husband,  denying  the  validity 
of  the  marriage,  asserted  that  she 
had  a  husband  living '  at  the  time. 
The  wife  admitted  that  at  the  time 
of  the  marriage  a  divorce  suit  was 
pending  between  herself,  as  petitioner, 
and  her  former  husband,  in  which 
a  decree  of  divorce  was  entered  in 
her  favor  twenty-three  days  after 
the  present  marriage  had  taken  place ; 
but  asserted  that  at  that  time  she  waa 
.under  the  belief  that  the  divorce  had 
already  been  granted.  The  defend- 
ant denied  this,  and  asserted  that  his 
wife  knew  at  the  time  that  she  waa 
not  divorced,  although  it  was  unknown 
to  him.  The  court  said  that  if  the 
plaintiff  did  indeed  believe  that  she 
was  divorced,  and  she  and  the  defend- 
ant lived  together  as  man  and  wife,, 
believing  their  marriage  lawful,  then^ 
the  decree  of  divorce  having  been 
made,  their  continuous  cohabitation 
and  repute  would,  by  inference,  supply 
the  consent  essential  to  create  the 
marital  relation.  Their  conduct  would 
be  accepted  as  meritorious  from  its 
inception.  If,  however,  the  plaintiff 
knew  of  the  obstacle  to  her  marriage 
with  the  defendant,  and  it  had  been 
known  to  him  only  after  the  separation 
of  himself  and  wife,  there  would  need 
to  be  further  evidence  of  mutual  con- 
sent to  marriage  by  the  parties  after 
the  entry  of  the  decree  of  divorce. 
Matrimonial  habit  and  repute  are  of 
importance  only  where  the  good  faith 
of  the  petitioner  is  established.  It  was 
held  that,  since  the  plaintiff  had  not 
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produced  the  evidence  sufficient  to  es- 
tablish her  case,  alimony  pendente 
lite,  the  basis  of  which  is  an  existing 
marriage,  could  not  be  allowed. 

In  Smyth  v.  Smyth  (1824)  2  Addams, 
Eccl.  Rep.  (Eng.)  254,  the  court,  on  the 
wife's  petition  for  formal  allotment 
of  a  sum  in  the  nature  of  alimony,  said 
that  this  was  impossible,  because  not 
even  a  marriage  de  facto  had  been  es- 
tablished by  proof  or  confession,  but 
reconmiended  nevertheless  that  the 
wife  should  be  alimented  during  the 
long  vacation. 

In  Strode  v.  Strode  (1867)  3  Bush 
(Ky.)  227,  96  Am.  Dec.  211,  it  was 
held,  contrary  to  the  general  rule  and 
without  statutory  provision,  that  a 
woman  without  fault  and  of  good  char- 
acter was  entitled  to  alimony  in  a  suit 
by  her  for  divorce,  even  though  the 
existence  of  the  marital  relation  was 
not  established. 

• 

h.  Under  statute. 

In  a  number  of  jurisdictions,  provi- 
sion is  made  by  statute  for  the  grant 
of  alimony  or  other«  financial  assist- 
ance to  a  woman  who  seeks  the  dis- 
solution of  an  invalid  marriage.  See 
the  following  cases: 

Connecticut. — Stapleberg  v.  Staple- 
berg  (1904)  77  Conn.  31,  58  Atl.  233. 

Iowa.— York  V.  York  (1872)  34  Iowa, 
530;  McFarland  v.  McFarland  (1879) 
51  Iowa,  565,  2  N.  W.  269;  Daniels  v. 
Morris  (1880)  54  Iowa,  369,  6  N.  W. 
532;  Barber  v.  Barber  (1887)  74  Iowa, 
301,  37  N.  W.  381. 

New  Hampshire. — Bickford  v.  Bick- 
ford  (1908)  74  N.  H.  448,  69  Atl.  579. 

North  Carolina.— Lea  v.  Lea  (1889) 
104  N.  C.  603,  10  S.  E.  488. 

Rhode  Island. — Leckney  v.  Leckney 
(1904)  26  R.  I.  441,  59  Atl.  311. 

Washington.- Arey  v.  Arey  (1900) 
^  Wash.  261,  60  Pac.  724. 
*  Under  a  statute  providing  that 
"whenever  from  any  cause  any  mar- 
riage is  void  the  superior  court  .  •  • 
may  thereupon  make  such  order  •  •  • 
concerning  alimony  as  it  might  make 
in  a  proceeding  for  a  divorce  between 
such  parties  if  married,"  it  has  been 
held  that  the  statute  applied  to  mar- 
riages void  ab  initio,  such  as  the  mar- 
riage of  an  uncle  and  his  niece.  Sta- 
pleberg V.  Stapleberg  (Conn.)  supra. 


In  Daniels  v.  Morris  (1880)  54  lowa^ 
369,  6  N.  W.  532,  wherein  a  wife 
brought  suit  for  the  annulment  of  her 
marriage,  on  the  ground  that  the  hus- 
band had  a  wife  living  at  the  time  of 
the  marriage,  she  was  allowed  com- 
pensation under  a  statute  which 
provided  that  where,  in  such  cases,  in- 
nocence and  good  faith  Were  shown, 
compensation  might  be  granted  as  in 
cases  for  divorce.  So,  in  Barber  v.  Bar- 
ber" (1887)  74  Iowa,  301,  37  N.  W.  381, 
a  wife  brought  an  action  to  determine 
the  validity  of  her  marriage,  request- 
ing separate  maintenance  and  perma- 
nent alimony  if  it  were  found  valid, 
and  compensation  in  case  of  its  inva- 
lidity. It  was  found  that  the  husband 
was  of  unsound  mind  at  the  time  of 
the  marriage,  but  that  the  wife  was 
in  complete  ignorance  thereof,  and 
hence  was  entitled  to  compensation  by 
virtue  of  a  section  of  the  Ck)de  which 
so  provides  for  innocent  parties  en- 
tering into  contracts  of  marriage  in 
good  faith,  where  the  marriage  is-  de- 
clared a  nullity.  However,  in  York  v. 
York  (Iowa)  supra,  it  was  held  that 
where,  in  a  wife's  action  for  divorce,^ 
the  marriage  is  absolutely  denied,  and 
not  even  established  prima  facie,  tem- 
porary alimony  cannot  be  allowed.  In 
McFarland  v.  McFarland  (1879)  51 
Iowa,  565,  2  N.  W.  269,  a  divorce  was 
obtained  by  a  husband,  who  shortly 
thereafter  persuaded  his  former  wife 
to  return  to  him,  stating  that  the  di- 
vorce was  of  no  effect,  and  conveying 
to  her  the  belief  that  he  intended  pres- 
ent marriage:  this  was  followed  by  a 
cohabitation  of  six  years;  and  it  was 
considered  that  this  cohabitation,  to>- 
gether  with  the  intention  of  present 
marriage,  established  anew  the  mar- 
riage relation  dissolved  by  the  divorce^ 
and  constituted  thereby  a  basis  for 
the  allowance  of  temporary  alimony 
and  counsel  fees. 

In  Bickford  v.  Bickford  (N.  H.)  su- 
pra, a  wife  brought  an  action  to  annul 
her  marriage  on  the  ground  that  she 
had  a  husband  living  at  the  time  of  her 
marriage,  although  at  that  time  she 
had  been  informed  and  then  believed 
that  he  had  obtained  a  divorce  from 
her.  The  marriage  was  annulled,  and 
an  order  allowing  *a  monthly  sum  for 
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support  upheld,  by  virtue  of  a  statute 
providing  that,  on  a  decree  of  nullity, 
the  court  may  order  a  husband  to  pay 
such  sum  of  money  as  may  be  deemed 
just. 

In  Lea  v.  Lea  (1889)  104  N.  C.  603, 
10  S.  E.  488,  a  wife  brought  an  action 
to  annul  her  marriage  with  the  defend- 
ant, on  the  ground  that  he  had  a  wife 
living  at  the  time  of  the  ceremony. 
The  court,  in  holding  that  the  wife  was 
entitled  to  alimony,  pointed  out  that 
the  provision  of  the  Code,  specifying 
that  ''alimony  may  be  given  where  any 
married  woman  shall  apply  to  a  court 
for  a  divorce  from  the  bonds  of  mat- 
rimony or  from  bed  and  board,"  was 
to  be  interpreted  with  its  common-law 
significance,  and  at  common  law  a 
divorce  a  vinculo  could  be  granted 
only  for  a  cause  existing  prior  to'  the 
marriage, — for  something  "rendering 
the  marriage  unlawful  ab  initio."  The 
statute  is  to  be  considered  as  embrac- 
ing "all  cases  where  there  has  been 
a  de  facto  marriage." 

In  Leckney  v.  Leckney  (1904)  26 
R.  L  441,  59  Atl.  311,  a  wife  brought  an 
action  for  the  annulment  of  her  mar- 
riage to  the  defendant,  on  the  ground 
that  he  had  a  wife  living  at  the  time 
of  the  marriage.  A  statute  provided 
for  "divorce  in  case  o^  any  marriage 
originally  void  or  voidable  by  law." 
Another  statute  granted  a  court  power 
to  "make  such  allowance  to  the  wife 
out  of  the  estate  of  her  husband,  for 
the  purpose  of  enabling  her  to  pros- 
ecute or  defend  against  any  such  peti- 


tion for  divorce,  in  case  she  has  na 
property  of  her  own  available  for 
such  purpose,  as  it  may  think  reason- 
able and  proper."  The  court  held  that 
the  statutes  cited,  providing  as  they 
did  for  a  divorce  in  case  of  any  mar- 
riage void  or  voidable  by  law,  applied 
directly  to  the  case  in  question,  and 
must  be  interpreted  as  including  and 
considering  actions  brought  for  the 
annulment  of  marriages  de  facto,  and 
that  temporary  alimony  and  counsel 
fees  would  be  allowed. 

In  Arey  v.  Arey  (1900)  22  Wash. 
261,  60  Pac.  724,  a  wife  brought  an  ac- 
tion for  the  annulment  of  her  mar- 
riage, for  the  reason  that  she  was  un- 
der the  legal  age  of  consent  at  the 
time  of  the  ceremony.  The  court  held 
l^at  there  was  a  marriage  de  facto, 
and  that  the  provisions  of  the  Divorce 
Act  for  suit  money  and  liability  were 
applicable  to  the  case;  that  the  max*- 
riage  was  voidable  only  at  the  suit  of 
the  wife;  and  that  she  was  entitled  to 
suit  money  and  counsel  fee. 

In  Chase  v.  Chase  (1866)  55  Me.  21, 
a  wife  brought  an  action  for  divorce 
on  the  ground  of  impotence  of  the  hus- 
band. A  statute  provided  for  divorce 
and  the  restoration  of  the  property  of 
the  wife  in  such  a  case,  and  in  the 
same  section  declared  that  alimony 
might  be  allowed  in  divorces  granted 
for  any  other  cause.  It  was  held  that 
alimony  was  directly  excepted  in  suits 
for  divorce  on  the  ground  of  impo- 
tence. R.  S. 


N.  R.  McFALL  et  al.,  Appts., 

V. 

FIRST  NATIONAL  BANK  OF  FORREST  CITY. 

Arkansas  Supreme  Court '^ApHl  14,  1910. 
(—  Ark.  — ,  211  S.  W.  919.) 

Bank  —  liability  for  dlslionoring  clieck. 

1.  Proof  of  actual  damages  is  not  necessary  to  enable  a  merchant  or 
trader  to  recover  substantial  damages  from  a  banker  who  dishonors  his 
checks  when  he  has  funds  on  deposit. 

[iSee  note  an  this  question  beginning  on  page  947.] 
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Evidence  —  presumption  of  damages 
— ^dishonor  of  checlcs. 

2.  Substantial  damages  are  pre- 
sumed in  case  a  bank  wrongfully  dis- 
honors the  checks  of  a  merchant. 

[See  5  R.  C.  L.  648.] 

Damages  —  dishonor  of  checks  — 
elements. 

3.  In  determining  the  damages  to  be 


awarded  a  merchant  for  wrongful  dis- 
honor of  his  checks,  the  jury  may  con- 
sider the  importance  of  the  checks  to 
the  business,  the  size  of  the  account, 
and  the  drawer's  standing  as  a  business 
man  in  the  community. 
[See  5  R.  C.  L.  550,  551.] 


(McCulloch,  Ch.  J.,  and  Smith,  J,,  dissent.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  St. 
Francis  County  (Jackson,  J.)  in  their  favor,  for  less  than  the  amount 
asked  for,  in  an  action  brought  to  recover  damages  for  alleged  wrongful 
dishonoring  of  plaintiffs'  checks.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  C.  W.  Norton,  for  appellants :  court  to  recover  damages  for  wrong- 

Plaintiffs  were  entitled  to  recover     fully  and  wilfully  dishonoring  or  re- 


substantial  damages. 

5  Cyc.  535;  Commercial  Nat.  Bank 
V.  Latham,  29  Okla.  88,  116  Pac.  197, 
Ann.  Cas.  1913A,  999;  Lorick  v.  Pal- 
metto Bank  &  T.  Co.  74  S.  C.  185,  54 
S.  E.  206,  7  Ann.  Cas.  818;  Columbia 
Nat.  Bank  v.  MacKnight,  29  App.  D. 
C.  580,  10  Ann.  Cas.  897;  Siminoff  v. 
Jas.  H.  Goodman  &  Co.  Bank,  18  Cal. 
App.  5,  121  Pac.  939;  Wiley  v.  Bunker 
Hill  Nat  Bank,  183  Mass.  495,  67  N. 
E.  6j5;  Third  Nat.  Bank  v.  Ober,  102 
C.  e.  A.  178,  178  Fed.  678;  Spearing 
v.  Whitney  Cent.  Nat.  Bank,  129  La. 
607,  56  So.  548 ;  Western  Nat.  Bank  v. 
White,  62  Tex.  Civ.  App.  374,  131  S. 
W.  828. 

The  bank  could  not  defend  on  the 
strength  of  its  own  error;  mistake  or 
error  is  no  excuse. 

5  R.  C.  L.  546 ;  Atlanta  Nat.  Bank  v. 
Davis,  96  Ga.  334,  51  Am.  St.  Rep.  139, 
23  S.  E.  190;  Lorick  v.  Palmetto  Bank 
&  T.  Co.  74  S.  C.  185,  54  S.  E.  206,  7 
Ann.  Cas.  818. 

Messrs.  Mann,  Bussey,  &  Mann,  and 
R.  J.  Williams,  for  appellee : 

It  is  not  necessary  that  the  instruc- 
tions use  the  word  "substantial,"  but 
it  is  only  •  necessary  that  the  jury  be 
told  that  the  plaintiffs  were  entitled 
to  recover  such  sum  as  would  be  a  fair 
and  just  compensation  for  injury  sus- 
tained. 

Schaffrier  v.  Ehrman,  139  111.  109,  15 
L.R.A.  134,  32  Am.  St.  Rep.  192,  28 
N.  E.  917. 

HamphreySy  J.,  delivered  the 
opinion  of  the  court: 

Appellants  instituted  suit  against 
appellee  in  the  St.  Francis  circuit 


fusing  to  pay  certain  checks  drawn 
by  them  upon  appellee  in  favor 
of  the  Southwestern  Telephone  & 
Telegraph  Company  engaged  in 
business  in  Forrest  City,  Arkansas, 
and  various  wholesale  merchants 
engaged  in  business  in  Memphis, 
Tennessee.  In  substance,  the  com- 
plaint alleged  that  appellants  were 
partners  engaged  in  a  general  gro- 
cery and  butcher  business  in  Madi- 
son, Arkansas;  that  appellee  was  a 
national  bank  engaged  in  the  bank- 
ing business  at  Forrest  City,  Arkan- 
sas; that  in  May,  1917,  appellants 
were  depositors  in  appellee's  bank 
and  issued  checks  on  their  deposit, 
payable  to  the  Southwestern  Tele- 
phone &  Telegraph  Company  and 
certain  wholesale  merchants  in 
Memphis,  Tennessee,  which  checks, 
in  the  course  of  negotiation,  were 
passed  through  banks  in  Memphis, 
St.  Louis,  and  Forrest  City ;  that,  in 
due  course  of  business,  said  checks 
were  presented  to  appellee  for  pay- 
ment, and  wrongfully  and  wilfully 
refused  or  "turned  down"  by  it  on 
the  18th,  19th,  and  subsequent  dates 
in  May,  1917,  to  the  damage  of  ap- 
pellants in  the  sum  of  $6,000. 

Appellee  filed  answer,  denying 
that  it  wilfully  or  wrongfully  re- 
fused to  pay  or  "turned  down" 
checks  of  appellants,  or  that  appel- 
lants were  damaged  in  any  sum  by 
reason  of  its  refusal  to  pay  the 
checks  when  presented;  but  admit- 
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ting  all  other  allegations  in  the  com- 
plaint. 

<    The  cause  was  submitted  to  a  jury 
on  the  pleadings,  evidence,  and  in- 
structions of  the  court,  upon  which 
a  verdict  was  returned  and  judg- 
ment rendered  against  appellee  in 
the  sum  of  $50.    Under  proper  pro- 
.ceedings  an  appeal  has  been  duly 
prosecuted  to  this  court-  from  the 
verdict  and  judgnient. 
t     Tlie  evidence  disclosed  that  on 
May  14,  1917,  appellants,  who  were 
engaged    in    the    mercantile    and 
butcher  business  at  Madison,  Ar- 
kansas, deposited  $293  with  appel- 
lee, who  was  engaged  in  the  bank- 
ing business  at  Forrest  City;  that 
they  drew  checks  against  the  de- 
posit on  and  after  May  14,  1917,  in 
payment  of  a  telephone   bill  and 
goods  purchased  in  Memphis;  that 
the  deposit  was  sufficient  to  pay  all 
checks  drawn ;  that  the  check  to  the 
telephone  company  was  presented  to 
appellee    and    refused;    that    the 
checks    issued   to    wholesale   mer- 
chants in  Memphis  passed  through 
Memphis,   St.   Louis,   and   Forrest 
City  banks  in  the  regular  course  of 
business;  that  four  of  them  were 
presented  to  appellee  prior  to  May 
24,  1917,  and  refused;  that  one  of 
the  checks  was  refused  on  the  18th 
and  21st  days  of  May ;  that  on  the 
19th  day  of  May  the  attention  of  the 
bank  had  been  called  by  Mr.  McFall 
to    the    fact    that   appellants    had 
money  in  the  bank  to  pay  the  checks, 
and  on  the  21st  day  of  May  their  at- 
tention was  again  called  to  that  fact 
by  Mr.  Scales,  who  showed  the  cash- 
ier the  deposit  slip  issued  to  them 
for  $293  on  the  14th  day  of  May, 
for  which  they  had  not  received 
credit;  that  thereafter  checks  were 
refused  until  appellants  made  a  de- 
posit on  May  22d  of  a  sufficient 
amount  to  pay  them ;  that,  on  May 
25th,  the  error  was  discovered,  and 
appellee  gave  appellants  credit  as  of 
that  date  for  the  sum  of  $293  de- 
posited by  them  on  May  14th. 

This  appeal  involves  a  deter- 
mination of  the  rule  by  which  to 
measure  damages  against  a  bank 
for  refusal  to  pay  a  merchant  de- 


positor's check,  who  has  sufficient 
funds  on  deposit  to  pay  it.  There  is 
no  statute  in  our  state  fixing  the 
measure  of  damages  in  this  char- 
acter of  case ;  so,  under  §  623  of  Kir- 
by's  Digest,  the  common-law  rule 
will  control.  The  common-law  rule, 
as  stated  in  Siminoff  v.  Jas.  H.  Good- 
man &  Co.  Bank,  18  Cal.  App.  5, 121 
Pac.  939,  is  as  follows:  "Substan- 
tial damages  may  be  recovered 
against  a  banker  for  dishonoring 
the  check  of  a  depositor,  there  being 
sufficient  money  in  his  hands  at  the 
time  to  meet  it." 

See  also  Rolin  v.  Steward,  14  C. 

B.  695,  139  Eng.  Reprint,  245,  2 

C.  L.  R.  759,  23  L.  J.  C.  P.  N.  S.  148, 
18  Jur.  536,  and  other  English  cases 
referred  to  in  the  note  to  tiie  an- 
notated case  of  Lorick  v.  Palmetto 
Bank  &  T.  Co.  7  Ann.  Cas.  818.  The 
note  appears  on  page  819.  The 
great  weight  of  American  authority 
is  clearly  in  accord  with  the  com- 
mon-law rule.  The  general  rule  an- 
nounced under  the  heading,  'liabil- 
ity of  Bank  to  Drawer,"  in  5  Cyc. 
535,  is  as  follows:  "If  the  bank 
neglect  or  refuse  to  pay  on  the  order 
of  a  depositor,  where  the  latter  has 
sufficient  funds  on  deposit  and  no 
other  good  excuse  exists,  the  de- 
positor can  maintain  an  action 
against  the  bank  for  the  money, 
and  is  entitled  to  recover  substantial 
damages  for  such  refusal." 

The  text  is  supported  by  a  number 
of  cases  from  many  states  in  the 
Union.  Touching  upon  the  meas- 
ure of  damages  in  this  character  of 
case,  it  is  said  in  5  R.  C.  L.  at  page 
548,  that,  "even  where  the  depo9itor 
is  unable  to  show  any  special  loss  or 
injury,  the  authorities  seem  to  be 
almost  uniformly  to  the  effect  that 
he  is  not  limited  to  mere  nominal 
damages,"  and  that  the  depositor  "is 
entitled  to  recover  general  compen- 
satory damages."  The  doctrine  thus 
announced  in  the  text  is  sustained  by 
leading  American  cases  under  cita- 
tions 15  and  17.  It  is  indicated  in 
the  note  to  Lorick  v.  Palmetto  Bank 
&  T.  Co.  7  Ann.  Cas.  818,  that  the 
American  cases  adhering  to  the 
common-law  rule  have  followed  the 
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English  case  of  Rolin  v.  Steward, 
«upra,  and  that  the  American  cases 
announcing*  a  contrary  rule  have 
followed  the  English  case  of  Mar- 
zetti  V.  Williams,  1  Bam«  &  Ad.  416, 
109  Eng.  Reprint,  842,  9  L.  J.  K.  B. 
42,  8  Eng.  Rul.  Cas.  746.  In  that 
note,  the  case  of  Rolin  v.  Steward, 
supra,  is  characterized  as  a  leading 
case  on  that  subject,  and  the  fact  is 
emphasized  that  Judge  Campbell 
^'instructed  the  jury  that  they  ought 
not  to  limit  their  verdict  to  nominal 
damages,  but  should  give  the  plain- 
tiff such  temperate  damages  as  they 
should  judge  to  be  a  reasonable  com- 
pensation for  the  injury  which  they 
must  have  sustained  for  the  dis- 
honor of  their  checks,'^  and  tiiat  the 
case  of  Marzetti  v.  Williams  "can 
hardly  be  considered  as  an  authority 
in  point/'  because  the  point  at  issue 
was  not  involved  in  that  case.  Con- 
cerning the  latter  case,  it  is  said  in 
the  note  that  "the  only  question  be- 
fore the  court  was  whether  or  not 
the  defendant  was  entitled  to  a  non- 
suit because  the  action  should  have 
been  brought  in  contract,  and  not  in 
tort  Beyond  that  point  the  state- 
ments are  merely  obiter." 

The  chief  reasons  assigned  in  sup- 
port of  the  doctrine  sustained  by 

ii.>k.iiabiiitT  *^®  ^^^^  weight  of 
*or  diiiuonorinff    authority,  to  the  ef- 

*  **  '  feet  that  a  merchant 

or  trader  has  a  right  to  recover  sub- 
stantial damages  for  the  wrongful 
refusal  of  a  bank  to  honor  his  check 
when  h^  has  sufficient  funds  in  the 
bank  to  pay  it,  is  that  "the  wrong- 
ful act  of  the  banker  hr' refusing  to 
lienor  the  check  impjifes  insolvency, 
dishonesty,  or  bad  faitii  to  the  draw- 
er of  the  check,  aim  has  the  effect  of 
slandering  the  trader  in  his  busi- 
ness."   5  R.  C.  I4:  549. 

These  reasons  are  sound  and  all- 
sufficient.  Mans  other  reasons  have 
been  assigned,  \)ut  we  deem  it  un- 


closing statements  to  the  effect  that 
the  court,  in  substance,  instructed 
the  jury  that  appellants  were  en- 
titled to  substantial  damages,  and 
that  the  case  was  tried  and  the  ver- 
dict returned  on  that  theory*  We 
have  examined  the  several  •  instruc- 
tions given  by  the  court  on  the  meas- 
ure of  damages,  and  find  that  they 
precluded  the  idea  that  appellants, 
being  merchants,  were  entitled  to 
recover  substantial  damages,  with- 
out first  making  proof  that  they  had 
sustained  actual  damage.  For  ex- 
ample, the  court  gave  tiie  following 
written  instructions: 

"The  jury  is  instructed  that  if  you 
find  from  the  evidence  that  the 
checks  were  not  paid,  notwithstand- 
ing plaintiffs  had  money  in  the  bank, 
the  defendant  would  be  liable  for 
nominal  damages  only,  unless  it  is 
shown  by  the  evidence  that  they  in 
fact  suffered  actual  damage.'' 

"The  jury  is  instructed  that  the 
burden  is  on  the  plaintiff  to  show  by 
competent  evidence  the  amount  of 
damage  sustained  by  them,  if  any, 
in  excess  of  nominal  damages.'' 

It  will  be  observed  in  the  first 
instruction  just  above  quoted  that 
the  court  clearly  told  the  jury  that 
only  nominal  damages  could  be  re- 
turned, unless  it  was  first  estab- 
lished by  the  proof  that  appellants 
had  suffered  actual  damages.  It  will 
also  be  observed  in  the  last  instruc- 
tion just  above  quoted  that  the  bur- 
den was  placed  upon  appellants  to 
show  by  competent  evidence  that 
they  were  actually  damaged  before 
they  would  be  entitled  to  any  sum 
in  excess  of  nominal  damages.  This 
instruction  was  .erroneous  for  the 
reason  that,  under  the  law,  the  only 
burden  imposed  upon  appellants  was 
to  show  that  they  were  merchants, 
that  they  had  money  on  deposit  in 
appellee's  bank  in  sufficient  amount 
to  cover  checks  drawn  by  them,  and 


necessary  to  reiterate  them  here,  as  *  that  the  bank  refused  payment  of 


we  do  not  understand  that  learned 
counsel  for  apg^Uee  seriously  con- 
trovert the  comtnon-law  rule  adopt- 
ed by  the  weight  of  American  au- 
thority. In  f  ac^  they  virtually  con- 
'Cede  the  rule  iir  their  opening  and 


the  checks.  The  instruction  as  writ- 
ten imposed  the  additional  burden 
of  requiring  appellants  to  prove  by 
competent  evidence  the  amount  of 
damages  sustained  by  them,  if  any, 
in  excess  of  nominal  damages.    The 
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instruction  practically  eliminated 
the  presumption  of  substantial  dam- 
ages arising  from 
^."i.*rn^lron  Of  the  law  in  favor  Of 
dfh***"""f  appellants    on    ac- 

ciiecks!*'  ^  count  of  their  being 

merchants  at  the 
time  appellee  turned  down  their 
checks. 

As  a  further  evidence  that  the 
court  had  in  mind  and  intended  to 
convey  the  idea  to  the  jury,  in  his 
written  instructions,  that  it  was 
necessary  for  appellants  to  prove 
some  actual  damage  before  they 
could  recover  substantial  or  moder- 
ate damage,  the  following  oral  in- 
struction was  given  at  the  conclu- 
sion of  the  written  instruction: 
"Then,  gentlemen,  I  will  give  you 
this  additionial  instruction:  The 
jury  is  instructed  that  if  you  find 
from  the  evidence  that  the  checlcs 
were  not  paid,  notwithstanding  the 
plaintiffs  had  money  in  the  bank, 
the  defendant  would  be  liable  for 
nominal  damages,  unless  it  is  shown 
by  the  evidence  in  the  case  that  they 
in  fact  suffered  actual  damages." 

At  this  juncture,  appellants  ex- 
cepted to  the  oral  instruction, 
whereupon  the  court  instructed  the 
jury  as  follows :  "Gentlemen,  I  give 
you  this  additional  instruction;  it 
was  given  to  you  a  few  minutes  ago, 
but,  since  that  time,  I  have  modified 
it,  and  give  it  to  you  in  this  form : 
If  you  find  that  the  plaintiffs  should 
recover,  you  are  instructed  that,  in 
arriving  at  what  is  a  fair  and  just 
sum  for  the  damages  sustained,  you 
will  take  into  consideration  the  im- 
portance of  those  checks  to  the  plain- 
tiffs' business ;  alsq,  the  size  of  their 
account;  also,  the  plaintiffs'  stand- 
ing as  business  men  in  their  com- 
munity; and  you  will  fix  the  dam- 
ages at  such  sum  as  you  think  will 
be  a  fair  and  just  compensation  for 
the  injury  sustained,  if  you  find  . 
there  has  been  an  injury  sustained 
by  the  plaintiffs." 

The  latter  instruction  properly  set 
out  matters  that  the  jury  should 
consider  in  arriving  at  their  verdict. 
For  example:  It  told  them  that 
they  should  take  into  consideration 


the  importance  of  the  checks  to  the 
plaintiffs'  businesu3,  the  size  of  their 
account,  the  plaintiffs'  standing  as 
business  men  in 
their  community.  aiuuoSorot 
etc.,  which  direction  ef/^SeiT.. 
was  proper  matter 
to  be  taken  into  consideration  in  ar- 
riving at  a  verdict  for  substantial 
damages;  but  the  instruction  thus^ 
given  carried  the  same  error  as  was 
contained  in  the  first  two  written 
instructions  copied  in  this  opinion^ 
It  will  be  noted  that  the  latter 
clause,  of  the  last  oral  instruction 
given,  states  that  the  jury  should  fix 
just  compensation  for  the  injury 
sustained  if  the  jury  found  that  ap- 
pellants had  sustained  injury.  This 
direction  necessarily  implied  that, 
unless  the  evidence  showed  appel- 
lants had  sustained  actual  injury^ 
they  could  not  recover  more  than 
nominal  damages.  The  instruction 
carried  the  same  error  as  the  other 
instructions  above  quoted,  and  did 
not  clear  up  the  clean-cut  state- 
ment in  the  first  oral  instruction 
given,  which  was  to  the  effect  that, 
unless  the  evidence  in  the  case 
showed  actual  damage,  only  nominal 
damages  could  be  recovered.  If  by 
any  manner  of  construction  it  could 
be  said  that  the  last  oral  instruction 
conveyed  the  idea  to  the  jury  that 
appellants  were  entitled  to  a  verdict 
for  substantial  damages,  it  would 
be  in  direct  conflict  with  the  two- 
written  instructions  quoteji  above, 
which  were  in  no  wise  modified  or 
attempted  to  be  modified  by  it. 

It  cannot  bo  said,  under  the  facts 
in  this  case,  that  the  jury  would  not 
have  returned  a  larger  verdict  had 
they  been  properly  instructed  to  the 
effect  that  the  law  presumes  that  a 
merchant  or  trader  suffers  substan- 
tial damage  by  having  his  check  dis- 
honored by  a  bank  in  which  he  has 
sufficient  funds  to  meet  such  checks, 
and  that  it  was  uilnecessary  for  a 
merchant  or  tradei!?  to  prove  dam- 
ages in  any  specific  or  certain 
amount  in  order  tp  entitle  him  to 
damages  for  a  substantial  amount. 

For  the  error  indicated,  the  judg- 


A- 


ment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

McCuUoch,  Ch.  J.,  dissenting. 

The  first  and  readiest  answer  to 
the  contention  that  prejudicial  error 
was  committed  by  the  court's  re- 
fusal to  charge  the  jury  as  to  the 
right  of  appellants  to  recover  sub- 
stantial damages  is  that  the  jury's 
verdict  awarded  substantial  dam- 
ages, and  no  prejudice  resulted  even 
though  the  ruling  of  the  court  was 
incorrect.  An  award  of  $50  is.  not 
an  award  of  nominal  damages.  That 
sum  is  a  substantial  one,  and  is,  in 
this  instance,  apparently  adequate 
according  to  the  evidence  adduced. 
At  any  rate,  the  evidence  in  the 
record  is  such  that  we  caiuiot  say 
that  the  jury  erred  in  the  assess- 
ment of  damages.  The  court  in- 
structed the  jury  that,  "in  arriving 
at  what  is  a  fair  and  just  sum  for 
the  damages  sustained,"  they  should 
"take  into  consideration  the  import- 
ance of  those  checks  to  the  plaintiffs' 
business,  also  the  size  of  their  ac- 
count, also  the  plaintiffs'  standing 
as  business  men  in  their  communi- 
ty," and  "fix  the  damages  at  such 
sum  as  you  think  will  be  a  fair  and 
just  compensation  for  the  injury 
sustained."  In  view  of  the  award 
of  a  substantial  sum  as  damages, 
it  ought  to  be  presumed  that  the 
jury  followed  that  instruction,  and 
that  no  prejudice  resulted  from  the 
court's  refusal  to  charge  the  jury 
concerning  appellants'  right  to  re- 
cover substantial  damages,  or  from 
the  instruction  that  there  would  only 
be  liability  for  nominal  damages 
"unless  it  is  shown  by  the  evidence 
that  they  (appellants)  in  fact  suf- 
fered actual  damages,"  even  if  the 
court  committed  error  in  those  re- 
spects. This  court  should  not  annul 
the  judgment  on  account  of  imma- 
terial error. 

But  it  seems  clear  to  me  that  the 
court  did  not  err  in  its  charge.  An 
instruction  telling  the  jury  that  ap- 
pellants were  entitled  to  substantial 
damages  would  have  been  a  charge 
on  the  weight  of  the  evidence,  which 
is  prohibited  by  the  Constitution, 
art.  7,  §  23.    Principles  of  law  ap- 

4  A.L.R.— 60. 
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propriately  declared  in  opinions  of 
coui-ts  with  respect  to  the  weight 
and  sufficiency  of  evidence  are  out 
of  place  in  an  instruction  to  a  trial 
jury,  where,  as  in  this  state,  judges 
are  forbidden  to  charge  on  the 
weight  of  evidence.  This  has  been 
illustrated  in  cases  here.  For  in- 
stence,  it  was  once  said  by  this 
court,  in  discussing  the  weight  of 
evidence,  that  unexplained  posses- 
sion of  recently  stolen  property  was 
sufiicient  to  sustein  a  conviction  of 
larceny.  Shepherd  v.  State,  44  Ark. 
89.  But  we  have  since  repeatedly 
held  that  it  is  improper,  as  an  in- 
struction on  the  weight  of  evidence, 
for  the  trial  court  to  tell  the  jury 
so.  Blankenship  v.  State,  55  Ark. 
244,  18  S.  W.  54;  Duckworth  v. 
Stete,  83  Ark.  192,  103  S.  W.  601 ; 
Thomas  v.  State,  85  Ark.  138,  107 
S.  W.  390 ;  Reeder  v.  State,  86  Ark. 
341,  111  S.  W.  272.  And,  in  an  opin- 
ion,  this  court  declared  the  law  to  be 
that  in  a  suit  for  malicious  prose- 
cution the  jury  may  infer  malice 
from  proof  of  want  of  probable 
cause.  Lavender  v.  Hudgens,  32 
Ark.  763 ;  Bozeman  v.  Shaw,  37  Ark. 
160.  But  it  has  been  decided  that 
an  instruction  to  that  effect  would 
be  erroneous.  L.  B.  Price  Mercan- 
tile Co.  V.  Cuilla,  100  Ark.  316,  141 
S.  W.  194 ;  Dare  v.  Harper,  101  Ark. 
37,  140  S.  W.  983 ;  Kable  v.  Carey, 
135  Ark.  137,  —  A.L.R.  — ,  204  S. 
W.  748.  Other  similar  instances 
may  be  found  in  the  decisions  of 
this  court. 

The  instructions  requested  by  ap- 
pellants were  indeed  open  to  the  ob- 
jection that  they  related  to  the 
weight  of  the  evidence,  and  were  er- 
roneous, unless  it  be  held  that  as  a 
matter  of  law  the  wrongful  or  neg- 
ligent failure  of  a  bank  to  pay  the 
check  of  a  depositor  who  is  a  mer- 
chant entitles  such  person  to  re- 
cover substantial  damages  under  all 
circumstances.  No  court  ever  held 
that,  and  it  is  contrary  to  reason, 
for  everyone  familiar  with  the  ordi- 
nary run  of  business  affairs  knows 
that  some  merchants  are  in  such  af- 
fluent circumstances  and  their  credit 
is  so  firmly  established  that  not  a 
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cent  of  actual  injury  is  sustained  by 
the  failure  or  refusal  of  a  bank  to 
pay  a  check.  The  most  that  has 
been  decided  on  the  subject  is  that 
a  trial  juiy  may,  without  direct 
proof  as  to  the  extent  of  the  injury, 
infer  injury  resulting  to  the  credit 
of  a  merchant  from  the  failure  of  a 
bank  to  honor  his  check,  and  in 
jurisdictions  where  instructions  on 
the  weight  of  evidence  are  not  for- 
bidden the  courts  may  charge  juries 
to  that  effect. 

This  doctrine,  which  the  majority 
of  the  judges  of  this  court  now  in- 
voke as  calling  for  a  reversal  of  the 
judgment  of  the  circuit  court,  had 
a  very  small  beginning  to  have 
grown  to  such  dimensions,  in  the 
English  case  of  Rolin  v.  Steward, 
14  C.  B.  595,  189  Eng.  Reprint,  245, 
2  C.  L.  R,  759,  23  L.  J.  C.  P.  N.  S. 
148,  18  Jur.  536,  The  trial  court 
had,  in  that  case,  told  the  jury  that 
they  "ought  not  to  limit  their  ver- 
dict to  noniinal  damages,  but  should 
give  the  plaintiff  such  temperate 
damages  as  they  should  judge  to  be 
reasonable  compensation  for  the  in- 
juries sustained."  The  jury  re- 
turned a  verdict  assessing  damages 
in  favor  of  the  plaintiff  in  the  sum 
of  £500,  and  the  appellate  court  af- 
firmed the  judgment  on  appeal,  say- 
ing: "A  breach  of  contract  of  this 
sort  must  of  necessity  be  injurious 
to  a  person  in  trade,  and,  if  so,  the 
jury  might  properly  take  that  into 
consideration  and  give  damages  ac- 
cordingly." 

The  practice  in  the  English  trial 
courts  is  for  the  judges  to  sum  up 
the  evidence  in  their  charge  to 
juries,  and  they  are  not  forbidden 
ito  charge  on  the  weight  of  evidence ; 
so,  in  the  light  of  that  power,  the 
decision  of  the  appellate  court  was 
undoubtedly  correct.  Many  Ameri- 
can courts  have  followed  tiiat  lead, 
and  the  majority  of  them  hold  that 
direct  proof  of  injury  is  not  esse.n- 
tial  to  the  recovery  of  substantial 
damages,  for  the  reason  that  an  in- 
ference of  substantial  injury  may 
legitimately  be  drawn  from  the  fact 
that  a  trader's  check  has  been  dis- 
honored, which  is,  of  itself,  calcu- 


lated under  ordinary  circumstances 
to  injuriously  affect  the  credit  of  a 
merchant.  I  have  no  quarrel  with 
that  holding,  but  I  think  it  is  wrong 
and  out  of  harmony  with  our  own 
decisions  io  say  that  a  trial  court 
may  instruct  a  jury  what  inference 
they  may  draw  from  the  circum- 
stances. This  inference  is  one  of 
fact  and  is  not  a  presumption  of 
law,  and  the  courte  have  no  right 
under  the  Constitution  of  this  state 
to  charge  juries  on  the  weight  gf 
such  inferences.  The  correct  rule 
was  stated  by  Judge  Hook  in  deliver- 
ing the  opinion  of  the  United  States 
circuit  court  of  appeals  for  this  cir- 
cuit in  the  case  of  Third  Nat.  Bank 
V.  Ober,  102  C.  C.  A.  178,  178  Fed. 
678,  whfere  he  said :  "This  rule  pro- 
ceeds upon  the  fact,  commonly  rec- 
ognized, that  the  credit  of  a  person 
engaged  in  such  a  calling  is  essential 
to  the  prosperity  of  his  business,  and 
the  dishonoring  of  his  checks  is 
plainly  calculated  to  impair  it  and  to 
inflict  a  most  serious  injury.  In 
common  opinion,  substantial  dam- 
age is  the  natural  and  probable  con- 
sequence of  the  act,  and  therefore  a 
substantial  recovery  may  be  had 
without  pleading  or  proof  of  spe- 
cial injury." 

The  court  in  that  case  went  on  to 
decide  that  no  such  inference  could 
be  drawn  as  to  a  person  not  in  busi- 
ness, which  shows  that  the  rule  cre- 
ates only  an  inference  of  fact  under 
certain  circumstances,  and  that  it  is 
not  a  presumption  or  rule  of  law 
which  a  trial  court  can  declare  to  a 
jury.  The  trial  court  can  only  in- 
struct the  jury,  as  was  done  in  the 
present  case,  that  in  order  to  ascer- 
tain the  amount  of  the  damages  con- 
sideration should  be  given  to  the 
condition  of  the  plaintiffs  and  the 
probable  effect  the  dishonoring  of 
the  checks  had  on  their  credit. 

Nor  was  there  any  etror  in  the 
instruction  telling  the  jury  that  the 
burden  of  proof  was  on  appellants 
to  "show  by  competent  evidence  the 
amount  of  damages  sustained,  if 
any,  in  excess  of  nominal  damages.'' 
This  instruction  was,  of  course,  to 
be  considered  in  connection  with  the 
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others  which  followed,  telling  the 
jury  what  circumstances  they  might 
consider  in  ascertaining,  the  extent 
of  the  injury.  Our  statute  puts  the 
burden  of  proof  on  the  plaintiff  as 
the  party  having  the  affirmative  of 
the  issue,  and  this  instruction  was 
in  line  with  that  statute. 

It  would  have  been  proper  for  the 


court,  if  asked,  to  instruct  the  jury 
that  it  was  not  essential  for  the  dam- 
ages to  be  proved  by  direct  evidence, 
and  might  be  proved  by  circum- 
stances ;  but  no  such  instruction  was 
asked  for.  That  was,  however,  the 
effect  of  the  last  oral  instruction 
given  by  the  court. 

Smith,  J.,  concurs  in  these  views. 


ANNOTATION. 
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I.  GeneraUy,    947. 
II.  Check  of  trader: 

a.  General  rule,  948. 

b.  Illustrations,  949. 

c.  Rule  in  New  York,  953. 
III.  Check  of  nontrader,  954. 

/.  Generally. 

In  most  of  the  cases  passing  on  the 
liability  of  a  bank  to  a  depositor  for 
dishonoring  his  check,  the  courts 
draw  a  sharp  distinction  between  the 
check  of  a  trader  and  that  of  a  non- 
trader.  See  the  following  subdivi- 
sions of  this  note.  In  a  few  cases, 
however,  the  courts  have  failed  to 
observe  this  distinction,  or  to  disclose 
in  the  opinion  the  status  of  the  de- 
positor in  this  respect. 

In  Atlanta  Nat.  Bank  v.  Davis 
(1895)  96  Ga.  334,  51  Am.  St.  Rep.  139, 
23  S.  E.  190,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  sub- 
stantial damages  against  a  bank  which 
had  refused  to  honor  his  check,  al- 
though he  had  sufficient  funds  in  the 
bank  to  pay  the  check.  It  was  held 
that  it  was  not  necessary  fol-  the  plain- 
tiflf  to  prove  special  damages  in  order 
to  recover  substantial  damages  in 
such  a  case,  as  such  damages  would 
naturally  follow  the  dishonor  of  a 
^heck  by  a  bank,  although  they  would 
probably  not  be  susceptible  of  inde- 
pendent distinct  proof.  The  court 
made  no  distinction  as  to  the  rule  of 
damages,  whether  the  plaintiff  was 
a  trader  or  a  nontrader,  and  it  is  not 
apparent  whether  the  depositor  was  a 
"trader. 

In  Hilton  v.  Jesup  Bkg.  Co.  (1907) 
128  Ga.  30,  11  L.R.A.(N.S.)  224,  57 
S.  E.  78,  10  Ann.  Cas.  987,  it  was  held 


that  the  plaintiff  was  entitled  to  re- 
cover ''temperate  damages''  for  a 
wrongful  refusal  of  the  defendant 
bank  to  pay  his  check,  although  the 
plaintiff  had  sufficient  money  in  the 
bank  to  pay  the  check.  It  was  held, 
also,  that  the  bank  was  liable  in  "tem- 
perate damages"  without  proof  by  the 
plaintiff  of  any  actual  damages.  It 
would  seem  that  the  plaintiff  in  this 
case  was  engaged  in  business,  but  the 
court,  in  stating  the  rule  of  damages 
applicable,  made  no  distinction  be- 
tween the  cases  in  which  the  depositor 
was  a  trader  and  those  in  which  he 
was  not  a  trader. 

In  Birchall  v. .  Third  Nat  Bank 
(1884)  15  W.  N.  C.  (Pa.)  174,  it  \yas 
not  stated  whether  the  plaintiffs  were 
traders,  and,  in  stating  the  rule,  the 
court  disregarded  any  distinction  be- 
tween traders  and  nontraders,  merely 
saying  that  in  an  action  against  a  bank 
for  a  failure  to  honor  a  check,  where 
the  account  in  the  bank  was  sufficient 
to  meet  the  check  the  plaintiffs  were 
entitled  to  substantial  damages. 

In  Patterson  v.  Marine  Nat.  Bank 
(1889)  130  Pa.  419,  17  Am.  St.  Rep. 
778,  18  Atl.  632,  it  was  held  that  the 
defendant  bank  was  liable  in  substan- 
tial damages  for  a  refusal  to  pay  a 
check  of  the  plaintiff,  and  in  paying 
over  the  plaintiff's  account  to  a  third 
person.  Such  damages  would  be  pre- 
sumed, it  was  held,  to  result  from  the 
breach  of  contract  by  the  defendant. 
It  was  said  that  a  bank  is  a  quasi  pub- 
lic institution,  and  that  it  would  be 
against  public  policy  to  allow  it  to 
refuse  to  pay  the  checks  of  depositors 
and  yet  be  liable  in  nominal  damages 
only.    No  distinction  was  made  in  this 
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case  between'  depositors  who  were 
traders  and  those  who  were  not,  as  to 
the  rule  of  damages. 

In  Nadel  v.  People's  Bank  (1916)  66 
Pa.  Super.  Gt.  396,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  sub- 
stantial damages  for  the  imputation 
on  his  financial  credit  caused  by  the 
refusal  of  the  bank  to  honor  his 
checks,  when  he  had  sufficient  funds 
in  the  bank  to  pay  them.  Whether  the 
plaintiff  was  a  trader  does  not  appear 
from  the  opinion. 

II,  Check  of  trader. 

a.  General  rule. 

It  is  generally  held  that  a  bank  is 
liable  in  substantial  damages  to  a  de- 
positor who  is  engaged  in  trade  or 
business,  for  dishonoring  his  check 
when  he  has  sufficient  funds  in  the 
bank  to  pay  the  check,  and  special 
damages  need  not  be  shown.  Substan- 
tial damages  are  presumed  to  follow 
such  breach  of  contract,  as  a  neces- 
sary and  natural   consequence. 

Arkansas. — See  the  reported  case 
(McFall  v.  First  Nat.  Bank,  ante, 
940). 

California.  —  Siminoff  v.  Jas.  H. 
Goodman  &  Co.  Bank  (1912)  18  Gal. 
App.  5,  131  Pac.  939;  Reeves  v.  First 
Nat.  Bank  (1912)  20  Gal.  App.  508, 
129  Pac.  800. 

Illinois..  —  Schaffner  v.  Ehrman 
(1891)  139  111.  109,  15  L.R.A.  134,  32 
Am.  St.  Rep.  192,  28  N.  E.  917 ;  Metro- 
politan Supply  Go.  V.  Garden  City  Bkg. 
&  T.  Co.   (1904)  114  111.  App.  318. 

Kansas. — ^Winkler  v.  Citizens  State 
Bank  (1913)  89  Kan.  279,  131  Pac. 
597. 

Louisiana.  —  Spearing  v.  Whitney 
Cent.  Nat.  Bank  (1911)  129  La.  607, 
56  So.  548;  Levin  v.  Commercial  Ger- 
mania  Trust  &  Sav.  Bank  (1913)  138 
La.  492,  63  So.  601. 

Massachusetts.  —  Wiley  v.  Bunker 
Hill  Nat.  Bank  (1903)  183  Mass.  495, 

97  N.  E.  655. 

Minnesota. — Svendsen  v.  State  Bank 
(1896)  64  Minn.  40,  31  L.R.A.  552, 
58  Am.  St.  Rep.  522,  65  N.  W.  1086; 
Peabody  v.  Citizens  State  Bank  (1906) 

98  Minn.  302,  108  N.  W.  272. 
Montana.  —  Grites  v.  Security  State 


I 


Bank  (1915)  52  Mont.  121,  155  Pac. 
970;  Ward  v.  State  Bank  (1916)  52 
Mont.  328,  157  Pac.  673. 

Nebraska.  —  Bank  of  Commerce  v. 
Goos  (1894)  39  Neb.  437,  23  L.R.A. 
190,  58  N.  W.  84;  First  Nat.  Bank  v. 
Railsback  Bros.  (1899)  58  Neb.  248. 
78  N.  W.  512. 

Oklahoma. — Weller  v.  Western  State 
Bank  (1907)  18  Okla.  478,  90  Pac.  877; 
Commercial  Nat.  Bank  v.  Latham 
(1911)  29  Okla.  88,  116  Pac.  197,  Ann. 
Gas.  1913A,  999. 

Tennessee.— *J.  M.  James  Co.  v.  Con- 
tinental Nat.  Bank  (1900)  80  Am.  St. 
Rep.  857,  and  note,  105  Tenn.  1,  51 
L.R.A.  255,  58  S.  W.  261. 

England.— Rolin  v.  Steward  (1854) 
14  G.  B.  595,  139  Eng.  Reprint,  245,  2 
G.  L.  R.  759,  23  L.  J.  G.  P.  N.  S.  148,  18 
Jur.  536;  Larios  v.  Gurety  (1873)  L.  R. 
5  P.  G.  346;  Fleming  v.  Bank  of  New 
Zealand  [1900]  A.  G.  577,  69  L.  J.  G.  P. 
N.  S.  120,  83  L.  T.  N.  S.  1,  16  Times 
L.  R.  468.  But  see  Marzetti  v.  Wil- 
liams (1830)  1  Barn.  &  Ad.  415,  109 
Eng.  Reprint,  842,  9  L.  J.  K.  B.  42,  3 
Eng.  Rul.  Gas.  746. 

"Such  a  recovery  is  a  judicial  recog- 
nition of  the  right,  and  an  admonition 
that  it  cannot  be  invaded  .with  impu- 
nity. The  relation  of  banker  and  de- 
positor is  one  of  contract.  The  right 
of  the  latter  is  that,  to  the  extent  of 
his  credit  balance,  subject  thereto,  his 
checks  drawn  and  presented  according 
to  the  customs  and  usages  of  the  busi- 
ness shall  be  promptly  honored.  For 
a  breach  of  this  right  an  action  for 
damages  will  lie.  If  the  depositor 
is  a  merchant  or  trader,  it  will  be  pre- 
sumed, without  further  proof,  that 
substantial  damages  have  been  sus- 
tained." Third  Nat.  Bank  v.  Ober 
(1910)  102  C.  C.  A.  178,  178  Fed.  678. 

"It  is  true  that  no  special  damages 
were  sought,  and  that  there  was  no 
claim  that  the  refusal  to  pay  the 
checks  was  the  result  of  ill  will  or 
malice,  but  it  does  appear  that  the 
plaintiffs  were  established  in  business, 
and  where  this  is  so  the  great  weight 
of  authority  is  to  the  effect  that  the 
wrongful  dishonor  of  a  check  raises 
the  presumption  that  the  drawer  has 
sustained    substantial    damage,    the 
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amount  of  which  it  is  the  duty  of  the 
court  or  the  jury  to  fix.    Many  of  the 
adjudicated  cases  liken  this  sort  of 
suit  to  an  action  for  slander  of  a  per- 
son  in   business,   regarding   it  as   a 
slander  by  acts,  and  hold  that  since 
the  improper  refusal  to  pay  the  check 
of  a  depositor  will  invariably  injure 
him  in  his  business,  and  that  as  a  rule 
it  will    be   impossible  to   prove   the 
amount  of  the  damage,  the  law  must 
of  necessity  —  fitting  itself  to  con- 
ditions —  presume  that  he  is  entitled 
to   reasonable   compensation   for  the 
injury."     Reeves  v.  First  Nat.  Bank 
(1912)  20  Cal.  App.  508,  129  Pac.  800. 
''It  is  held  by  the  authorities  that 
in  such  a  case  the  plaintiff's  recovery 
is  not  limited  to  nominal  damages,  but 
he  is  entitled  to  recover  general  com- 
pensatory   damages    [citing    authori- 
ties].   The  case  of  Patterson  v.  Ma- 
rine Nat.  Bank  (1889)  130  Pa.  419,  17 
Am.  St.  Rep.  778,  18  Atl.  632,  seems 
to  place  the  right  to  recover  more  than 
nominal  damages  in  such  a  case  on  the 
ground  of  public  policy,  but  the  other 
cases  place  it  rather  on  the  ground 
thkt  the  wrongful  act  of  the  banker 
in  refusing  to  honor  the  check  imputes 
insolvency,  dishonesty,  or  bad  faith 
to  the  drawer  of  the  check,  and  has 
the  effect  of  slandering  the  trader  in 
his  business.    We  are  of  the  opinion 
that  the  recovery  of  more  than  nomi- 
nal damages  can,  on  sound  principle, 
be   sustained   on   the   latter   ground, 
where  the  drawer  of  the  check  is  a 
merchant  or  trader.    To  refuse  to  hon- 
or his  check  is  a  most  effectual  way 
of  slandering  him  in  his  trade,  and  it 
ia  well  settled  that  to  impute  insolv- 
ency to  a  merchant  is  actionable  per 
se,  and  general  damages  may  be  re- 
covered for  such  a  slander."    Svend- 
sen  V.  State  Bank  (1896)  64  Minn.  40, 
31  L.R.A.  552,  58  Am.  St.  Rep.  522,  65 
N.  W.  1086. 

"The  best  authorities  support  the 
rule  that  the  jury  may  give  such  tem- 
perate damages  as  they  believe  to  be 
reasonable  compensation  for  the  in- 
jury which  must  necessarily  result 
from  the  act  of  the  defendant."  Pea- 
body  T.  Citizens  State  Bank  (1906)  98 
Minn.  302,  108  N.  W.  272. 


h,  lUuatrations, 

In  Siminoff  v.  Jas.  H.  Groodman  & 
Co.  Bank  (1912)  18  Cat.  App.  5,  121 
Pac.  989,  it  was  held  that  a  bank  was 
liable  in  substantial  damages  for  a 
refusal  to  honor  the  checks  of  a  mer- 
chant depositor,  who  had  sufficient  * 
money  in  the  bank  to  pay  all  the 
checks  presented,  and  that  such  a  re- 
fusal must  be  presumed  to  injure  the 
credit  of  a  depositor  engaged  in  trade, 
the  fact  that  the  depositor  was  a  trad- 
er taking  the  place  of  proof  of  special 
damage. 

In  Reeves  v.  First  Nat.  Bank  (1912) 
20  Cal.  App.  508,  129  Pac.  800,  it  ap- 
peared that  the  defendant  bank  had 
refused  to  pay  certain  checks  of  the 
plaintiffs,  who  were  merchants.  It 
was  held  that  the  bank  was  liable  in' 
tort  in  substantial  damages  for  this 
wrongful  refusal,  and  that  damages 
would  be  presumed  from  the  fact  that 
the  plaintiffs  were  established  in  busi- 
ness. 

In  -Schaffner  v.  Ehrman  (1891)  139 
ni.  109,  16  L.R.A.  134,  32  Am.  St.  Rep. 
192,  28  N.  E.  917,  it  was  held  that  a 
bank  was  liable  in  substantial  dam- 
ages to  a  depositor,  who  was  a  mer- 
chant, for  a  wrongful  refusal  to  honor 
his  check.  It  was  held  that  the  plain- 
tiff need  not  show  actual  damages  in 
order  to  recover  substantial  damages 
in  such  a  case,  as  a  wrongful  refusal  to 
honor  a  check  drawn  on  the  bank  by  a 
person  engaged  in  a  mercantile  busi- 
ness would  be  equivalent  to  a  slander 
in  the  way  of  his  trade,  and  the  fact 
that  he  was  a  trader  would  take  .the 
place  of  proof  of  special  damages. 

In  Metropolitan  Supply  Co.  v.  Gar- 
den City  Bkg.  &  T.  Co.  (1904)  114  IlL 
App.  318,  it  was  held  that  a  bank  was 
liable  in  substantial  damages  to  a 
corporation  for  a  refusal  to  honor  its 
check,  when  the  corporation  had  suffi- 
cient funds  in  the  bank  to  make  pay-' 
ment  of  the  check.  It  was  held  that, 
in  such  a  case,  nominal  damages  would 
not  be  a  sufficient  reparation  for  the 
injury  sustained  by  the  plaintiff  in 
respect  of  its  business  credit,  good 
name,  and  reputation,  the  court  say- 
ing: "No  reason  is  apparent  why  the 
law  will  not,  in  the  case  of  a  corpora- 
tion as  well  as  of  an  individual,  pre- 
sume, without  proof  of  special  dam- 


950 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.Ufl. 


ages,  that,  by  the  dishonor  of  its  check, 
it  has  sustained  special  or  substantial 
damages.  While  the  wrong  was  unin- 
tentional, the  refusal  to  pay  was  in- 
tentional and  without  just  excuse,  and 
the  presumption  of  legal  malice  fol- 
lows." 

In  First  Nat.  Bank  v.  Kansas  Grain 
Co.  (1898)  60  Kan.  30,  55  Pac.  277, 
it  was  held  that  although  a  depositor 
had  a  right  of  action  against  a  bank 
which  had  dishonored  his  checks,  the 
award  of  only  $2  as  actual  damage 
must  be  considered  as  being  nominal 
damages  only,  and  therefore  would  not 
be  sufficient  to  carry  an  award  of  ex- 
emplary damages  of  $200.  It  was, 
therefore,  held  that  the  judgment  of 
the  lower  court  as  to  exemplary  dam- 
ages must  be  reversed. 

In  Winkler  v.  Citizens  State  Bank 
(1913)  89  Kan.  279,  131  Pac.  597,  it 
appeared  that  the  defendant  bank  had 
refused  payment  of  the  plaintiff's 
check,  although  the  plaintiff  had  an 
amount  in  the  bank  sufficient  to*  meet 
the  check.  The  plaintiff  had  recov- 
ered actual  and  exemplary  damages 
in  the  court  below.  It  was  held  that, 
as  there  was  no  proof  of  malice  or  ill 
will  in  the  refusal  to  pay  the  check, 
the  amount  of  the  judgment  should  be 
reduced  by  striking  out  the  amount  of 
the  exemplary  damages. 

In  Levin  v.  Commercial  Germania 
Trust  &  Sav.  Bank  (1913)  133  La.  Ann. 
492,  63  So.  601,  it  appeared  that  the 
plaintiff  was  a  merchant  and  drew  a 
check  on  the  defendant  bank,  pay- 
ment of  which  was  refused  on  the 
ground  that  the  plaintiff  had  no  ac- 
count with  the  bank.  The  plaintiff 
had  more  than  a  sufficient  amount  in 
the  bank  to  pay  the  check.  It  was 
held  that  the  plaintiff,  being  a  mer- 
chant or  trader,  was  entitled  to  re- 
cover more  than  nominal  damages  for 
the  refusal  of  the  bank  to  honor  his 
check;  but,  as  the  plaintiff  had  re- 
covered'$30  in  the  court  below,  it  was 
held  that  he  had  been  fully  compen- 
sated. 

In  Wiley  v.  Bunker  Hill  Nat.  Bank 

(1903)   183  Mass.  495,  97  N.  E.  655, 

it  appeared  that  the  defendant  bank 

had  refused  payment  of  several  checks 

^f  the  plaintiff,  who  was  a  coal  and 


wood  dealer,  although  he  had  sufficient 
funds  in  the  bank  to  make  payment 
of  the  checks.  It  was  held  that,  as  the 
plaintiff  was  a  •  trader,  substantial 
damages  would  be  presumed  from  that 
fact,  and  judgment  of  the  lower  court 
for  the  plaintiff  for  $10,000  was  af- 
firmed. 

In  Svendsen  v.  State  Bank  (1896) 
64  Minn.  40,  31  L.R.A.  552,  58  Am. 
St.  Rep.  522,  65  N.  W.  1086,  it  was 
held  that  the  plaintiff,  a  merchant, 
was  entitled  to  recover  substantial 
damages  for  a  wrongful  refusal  by  the 
defendant  bank  to  honor  his  check, 
without  proof  of  special  damages.  It 
was  held  that  the  right  of  action  in 
such  a  case  to  recover  compensatory 
damages,  without  proof  of  actual 
damage,  was  analogous  to  a  slander  of 
a  merchant  in  his  trade,  which  was 
actionable  per  se,  as  a  refusal  to  honor 
a  check  in  such  a  case  would  impute 
insolvency,  bad  faith,  or  dishonesty 
to  the  drawer  of  the  check. 

In  Peabody  v.  Citizens  State  Bank 
(1906)  98  Minn.  302,  108  N.  W.  272, 
it  appeared  that  the  plaintiff  had  an 
account  at  the  First  Bank  of  Utica.  He 
drew  a  check  against  this  account  in 
favor  of  a  third  person,  and  in  the 
ordinary  course  of  business  the  check 
was  delivered  to  the  defendant  bank. 
The  plaintiff's  account  was  sufficient 
to  meet  the  check.  The  assistant  cash- 
ier of  the  defendant  bank,  Knapp,  who 
was  also  a  notary,  took  the  plaintiff's 
check,  with  many  others,  to  the  First 
Bank  of  Utica.  The  plaintiff's  check 
was  not  presented  for  payment. 
Knapp  demanded  payment  of  all  the 
checks,  but  did  not  actually  present 
any  for  payment.  The  bank  did  not 
have  sufficient  cash  on  hand  to  meet 
all  the  checks,  but  had  money  in  an- 
other bank,  which  was  sent  for. 
Knapp  refused  to  wait  until  this  mon- 
ey arrived,  and  would  not  accept  a 
check  which  he  knew  was  good  in 
payment.  Before  leaving  the  bank, 
Knapp  gave  the  cashier  a  list  of  the 
names  and  amounts  of  the  checks,  but 
made  no  new  demand  for  payment 
after  the  list  was  made.  The  money 
was  soon  thereafter  offered  to  Knapp 
in  payment  of  the  checks,  by  a  messen- 
ger from  the  bank,  but  he  refused  to 
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accept  it,  and,  although  payment  was 
several  times  thereafter  tendered,  he 
also  refused  such  offers  and  protested 
all  the  checks,  including  the  plaintiff's. 
It  was  held  that  the  bank  was  liable 
in  substantial  damages  for  wrongfully 
protesting  the  plaintiff's  check,  as  it 
had  not  been  presented  by  the  defend- 
ant bank  in  good  faith  for  pajrment, 
and  payment  had  not  been  refused  by 
the  plaintiff's  bank.  It  was  held  that, 
as  the  plaintiff  was  a  trader,  he  might 
recover  damages  without  proving  spe- 
cial injury. 

In  Crites  v.  Security  State  Bank 
(1916)  52  Mont*  121,  155  Pac.  970,  it 
was  held  that  the  plaintiff^  were  en- 
titled to  recover  substantial  damages 
for  the  refusal  of  the  defendant  bank 
to  pay  their  check,  when  there  were 
sufficient  funds  in  the  bank  to  meet 
the  check.  Through  an  error,  a  de- 
posit previously  made  by  the  plaintiffs 
was  credited  to  another  depositor, 
and  hence  the  plaintiff's  account  was 
apparently  insufficient  to  meet  the 
payment.  It  was  held  that  the  plain- 
tiffs were  entitled  to  substantial  dam- 
ages without  putting  in  proof  of  any 
tangible  loss,  such  damages  being  pre- 
sumed, as  the  plaintiffs  were  mer- 
chants; but  were  not  entitled  to 
recover  any  amount  more  than  was  nec- 
essary to  vindicate  them  for  the  pos- 
sible imputation  upon  their  solvency 
and  credit,  and  therefore  the  verdict 
of  the  jury  was  reduced  from  $500  to 
$200.  It  is  stated  in  the  opinion,  how- 
ever, that  the  present  rule  in  this  class 
of  rcases  is  that  the  damages  are  lim- 
ited to  those  actually  proved. 

In  Ward  v.  State  Bank  (1916)  52 
Mont.  328,  157  Pac.  573,  it  was  held 
that  the  plaintiff,  a  merchant,  was  en- 
titled to  recover  substantial  damages 
from  a  bank  for  a  wrongful  refusal  to 
honor  his  check,  and  that  it  was  not 
necessary  for  the  plaintiff  to  submit 
any  evidence  of  tangible  loss. 

In  Bank  of  Commerce  v.  Goos  (1894) 
39  Neb.  437,  23  LJI.A.  190,  58  N.  W. 
84,  it  appeared  that  the  plaintiff  had 
drawn  a  check  against  his  account  at 
the  defendant  bank  which  the  bank 
refused  to  pay.  The  payee  of  the 
check,  who  was  the  city  treasurer, 
then  had  the  p^laintiff  arrested  and  put 


-  in  jail  for  obtaining  a  tax  receipt  by 
false  pretenses,  but  he  was  shortly 
thereafter  released  on  bail.  The 
plaintiff  sought  to  recover  damages 
for  the  disgrace  of  the  imprisonment, 
and  the  publication  of  it  in  the  papers, 
and  also  for  his  loss  of  business  stand- 
ing and  credit.  It  was  held  that  the 
plaintiff  might  recover  only  those 
damages  which  would  ordinarily  and 
reasonably  follow  the  dishonor  of  a 
check.  It  was  therefore  held  that  the 
judgment  of  the  lower  court  must  be 
reversed,  for  the  reason  that  the  plain- 
tiff had  so  intermingled  the  charges 
and  proof  as  to  the  arrest,  imprison- 
ment, and  publication,  and  what  ac- 
count the  newsboys  gave  of  the  oc- 
currence, that  it  was  impossible  for 
the  jury  to  ascertain  the  damages 
which  were  solely  traceable  to  the  re- 
fusal to  pay  the  plaintiff's  check. 

In  First  Nat.  Bank  v.  Railsback 
Bros.  (1899)  58  Neb..248,  78  N.  W.  512, 
it  appeared  that  the  bank  had  dis- 
honored the  plaintiff's  check,  he  being 
a  merchant,  although  the  plaintiff  had 
sufficient  funds  in  the  bank  to  pay  it. 
It  was  held  that  the  bank  was  liable  in 
general  damages,  though  the  plaintiff, 
from  the  nature  of  the  case,  was  un- 
able to  prove  special  damages  or  any 
actual  loss. 

In  Weller  v.  Western  State  Bank 
(1907)  18  Okla.  478,  90  Pac.  877,  it 
was  held  that  a  bank  was  liable  in 
substantial  damages  for  a  refusal  to 
honor  a  check  when  the  depositor  had 
sufficient  funds  to  pay  it.  It  was  also 
held  that  it  was  not  necessary  that  the 
plaintiff  should  prove  any  damage  to 
have  been  sustained,  as  it  would  be 
presumed  that  the  dishonoring  of  a 
check  would  injuriously  affect  a  mer- 
chant's credit. 

In  Reinisch  v.  Consolidated  Nat. 
Bank  (1911)  45  Pa.  Super.  Ct.  236,  it 
was  held  that  a  bank  was  liable  in 
substantial  damages  to  a  merchant  for 
refusing  to  honor  his  checks,  though 
there  were  not  sufficient  funds  on 
hand  at  the  bank  to  meet  all  the  checks 
presented.  It  appeared  that  seventeen 
checks  were  presented  for  payment  at 
the  same  time,  and  it  was  held  that 
the  bank  should  have  paid  as  many 
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checks  as  possible,  to  the  extent  of 
the  plaintiff's  account. 

In  Weiner  v.  North  Penn  Bank 
(1916)  65  Pa.  Super.  Ct.  290,  it  ap- 
peared that  the  plaintiff,  a  shoe  deal- 
er, had  made  a  deposit  of  $350  in  cash 
with  the  defendant  bank,  and  was 
credited  with  it  in  his  pass  book.  It 
appeared  that  through  an  error  the 
name  on  the  deposit  slip  was  spelled, 
"  J.  Werner,"  and  the  amount  credited 
to  the  latter's  account.  Thereafter, 
the  plaintiff  drew  checks  against  this 
amount,  and  the  bank  refused  payment 
on  the  ground  that  the  maker  had  no 
account  at  the  bank.  It  was  held  that 
the  plaintiff  was  entitled  to  substan- 
tial damages  for  the  refusal  of  the 
bank  to  pay  the  plaintiff's  checks, 
though  he  did  not  and  could  not  prove 
an  actual  loss,  precisely  measurable 
in  dollars  and  cents*. 

In  J.  M.  James  Co.  v.  Continental  Nat. 
Bank  (1900)  105  Teiui.  1,  51  L.R.A. 
255,  80  Am.  St.  Rep.  857,  58  S.  W.  261, 
it  was  held  that  the  defendant  bank 
was  liable  in  "temperate"  substantial 
damages  for  a  refusal  to  pay  the  plain- 
tiff's checks,  when  there  were  suffi- 
cient funds  in  the  bank  to  make  the 
payment,  and  that  the  plaintiff,  being 
a  merchant,  was  conclusively  pre- 
sumed to  be  injured  in  his  business 
by  such  refusal,  and  need  not  allege 
or  prove  special  damage  in  order  to 
recover  substantial  damages. 

In  Rolin  v.  Steward  (1854)  14  C.  B. 
595,  139  Eng.  Reprint,  245,  it  appeared 
that  the  defendant  bank  had  refused 
to  honor  the  plaintiff's  drafts  and 
checks,  although  he  had  sufficient 
funds  in  the  bank  to  make  payment. 
The  plaintiff  was  a  merchant  and 
shipowner.  It  was  held  that  the  plain- 
tiff was  entitled  to  recover  substantial 
damages  without  proof  of  special  dam- 
age, the  court  saying:  "And,  when  it 
is  alleged  and  proved  that  the  plaintiff 
is  a  trader,  I  think  it  is  equally  clear 
that  the  jury,  in  estimating  the  dam- 
ages, may  take  into  their  considera- 
tion the  natural  and  necessary  conse- 
quences which  must  result  to  the 
plaintiff  from  the  defendant's  breach 
of  contract;  just  as  in  the  case  of  an 
action  for  a  slander  of  a  person  in  the 
way  of  his  trade,  or  in  the  case  of  an 


imputation  of  insolvency  on  a  trader, 
the  action  lies  without  proof  of  spe- 
cial damage." 

In  Larios  v.  Gurety  (1873)  L.  R.  5 
P.  C.  (Eng.)  346,  it  appeared  that  the 
plantiff  below,  Bonany,  was  an  export- 
er of  cork,  bark,  and  other  products, 
and  the  defendants  below,  Larios 
Brothers,  were  his  bankers.  The 
plaintiff  had  opened  an  account  with 
the  defendants  by  giving  them  certain 
security  in  the  form  of  conditional 
sales  of  his  property,  and  drew  a  check 
payable  to  the  order  of  a  third  person 
on  his  account  with  the  defendants. 
The  check  was  dishonored,  and  the 
plaintiff  brought  a  suit  for  the  specific 
performance  of  the  contract.  It  was 
held  that  a  court  of  equity  did  not 
have  jurisdiction  to  decree  the  specific 
performance  of  an  agreement  to  pay 
money,  and  the  form  of  the  action  was 
changed  to  one  for  damages  for  a 
breach  of  contract.  It  was  held  that 
the  plaintiff  was  entitled  to  recover 
any  actual  damage  he  had  sustained 
by  reason  of  the  refusal  to  pay  the 
check,  and  ^Iso  general  substantial 
damages  for  the  injury  to  his  credit 
and  business  standing,  which  would 
naturally  result  from  a  breach  of  such 
a  contract. 

In  Fleming  v.  Bank  of  New  Zealand 
ri900]  A.  C.  (Eng.)  677,  69  L.  J.  P.  C. 
N.  S.  120,  83  L.  T.  N.  S.  1,  16  Times  L. 
R.  468,  it  was  held  that  the  plaintiff,  a 
sheep  dealer,  was  entitled  to  substan- 
tial damages  for  the  refusal  of  the  de- 
fendant bank  to  honor  his  check,  when 
he  had  sufficient  funds  at  the  bahk 
to  pay  the  check.  It  was  held,  how- 
ever, that  the  loss  of  custom  and  credit 
from  particular  individuals  could  not 
be  shown  in  estimating  the  damages 
sustained  by  the  plaintiff. 

In  Marzetti  v.  Williams  (1829)  1 
Barn.  &  Ad.  415,  109  Eng.  Reprint,  842, 
9  L.  J.  K.  B.  42,  3  Eng.  Rul.  Cas.  746. 
It  was  held  that  a  banker  was  liable  in 
nominal  damages  to  a  merchant  and 
ship  broker  for  a  refusal  to  pay  his 
check  when  presented.  It  appeared 
that  the  depositor  had  sufficient  funds 
to  meet  the  check,  but  the  entry  show- 
ing that  a  deposit  had  been  made  that 
day  to  his  credit  had  not  yet  been 
made  in  the  book'  to  which  the  bank^ 
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er^s  clerk  referred  when  the  check  was 
presented  and  refused.  The  check 
was  paid  the  next  day. 

In  Wood  V.  American  Nat.  Bank 
(1902)  100  Va.  306,  40  S.  E.  931,  it  was 
held  that  the  plaintiff,  a  grain  broker 
and  buyer,  was  entitled  to  actual  dam- 
ages against  the  defendant  for  refus- 
ing to  honor  the  plaintiff's  check  when 
presented  for  payment,  when  the 
plaintiff  had  sufficient  money  in  the 
bank  to  pay  the  check.  It  was  also 
held  that  the  plaintiff  was  entitled  to 
introduce  evidence  of  malice,  bad 
faith,  wilful  negligence,  or  other  facts 
which  would  enable  him  to  recover  ex- 
emplary damages,  ^nd  the  action  of 
the  court  in  excluding  such  evidence 
was  held  to  be  error. 

o.  BtUe  in  New  Yorh,     % 

It  is  held  in  New  York,  however, 
that  only  the  damages  actually  proved 
may  be  recovered  for  the  dishonor  of 
a  check,  and  no  presumption  of  dam- 
age arises  because  the  plaintiff  is  a 
merchant  or  trader.  Burroughs  v. 
Tradesmen's  Nat.  Bank  (1895)  156 
N.  Y.  668,  50  N.  E..1115,  affirming 
(1895)  87  Hun,  .6,  83  N.  Y.  Supp.  864; 
T.  B.  Clark  Co.  v.  Mt.  Morris  Bank 
(1908)  85  App.  Div.  362,  83  N.  Y. 
Supp.  447,  affirmed  in  (1905)  181  N.  Y, 
533,  73  N.  E.  1183;  Levine  v.  State 
Bank  (1913)  80  Misc.  524,  141  N.  Y. 
Supp.  596;  Meyer  v.  Hudson  Trust  Co. 
(1917)  181  App.  Div.  69,  168  N.  Y. 
Supp.  387;  Schein  v.  Public  Bank 
(1917)  101  Misc.  499,  167  N.  Y.  Supp. 
384;  Wildenberger  v.  Ridgewood  Nat. 
Bank  (1919)  187  App.  Div.  820,  175 
N.  Y.  Supp.  480;  Gutman  v.  Bronx 
Borough  Bank  (1919)  173  N.  Y.  Supp. 
477.  But  see  Davis  v.  Standard  Nat. 
Bank  (1900)  50  App.  Div.  210,  68  N.  Y, 
Supp.  764. 

In  Burroughs  v.  Tradesmen's  Nat. 
Bank  (1895)  87  Hun^  6,  88  N.  Y.  Supp. 
-664,  affirmed  in  (1895)  156  N.  Y.  668, 
50  N.  E.  1115,  it  appeared  that  the  de- 
fendant bank  had  refused  to  honor  the 
plaintiff's  check,  although  he  had  a 
sufficient  account  at  the  bank.  This 
.  occurred  through  an  error,  and  the 
check  was  paid  live  days  later  when 
the  error  was  discovered.  It  was  held 
that  the  plaintiff  was  entitled  to  re- 
cover only   the   amount   of   damages 


actually  sustained,  as  there  was  no 
charge  or  proof  of  malice  or  of  any 
wilful  or  wrongful  act  on  the  part 
of  the  defendant,  and  no  allegation 
or  proof  of  special  damage.  The  di- 
rection of  a  Verdict  for  34  cents  by  the 
trial  judge  was  said  to  be  error,  but, 
as  the  defendant  did  not  appeal,  the 
judgment  was  affirmed. 

In  T.  B.  Clark  Co.  v.  Mt.  Morris 
Bank  (1903)  85  App.  Div.  362,  88  N.  Y. 
Supp.  447,  affirmed  in  (1905)  181  N.  Y. 
533,  73  N.  E.  1133,  it  appeared  that 
the  defendant  bank,  through  a  mistake 
of  its  bookkeeper,  refused  payment  of 
a  check  and  a  note  of  the  plaintiff, 
although  the  plaintiff  had  sufficient 
funds  in  the  bank  to  pay  both  the 
check  and  the  note.  It  was  held  that, 
in  order  for  the  plaintiff  to  recover 
substantial  damages,  it  must  be  shown 
that  the  bank  acted  wilfully,  without 
just  cause  or  excuse,  or  with  improper 
motives.  Since  it  appeared  that  the 
plaintiff  had  sustained  no  special  dam- 
age, and  it  was  admitted  that  the  re- 
fusal to  pay  was  the  result  of  mistake, 
and  therefore  not  done  through  malice, 
it  was  held  that  the  court  below  was 
correct  in  restricting  the  plaintiff's 
recovery  to  nominal  damages. 

In  Levine  v.  State  Bank  (1913)  80 
Misc.  524,  141  N.  Y.  Supp.  596,  it  was 
held  that  a  bank  was  liable  in  damages 
in  an  action  on  contract  for  a  refusal 
to  pay  checks  of  the  plaintiff,  when 
the  plaintiff  had  sufficient  funds  in  the 
bank  to  make  payment.  It  was  held 
that  the  plaintiff  might  prove  an  in- 
jury to  his  credit  as  a  result  of  the 
wrongful  refusal  of  the  bank,  and  that 
the  trial  court  had  erred  in  excluding 
such  evidence. 

In  Meyer  v,  Hudson  Trust  Co. 
/1917)  181  App.  Div.  69,  168  N.  Y. 
Supp.  387,  it  was  held  that,  where  a 
bank  refuses  payment  of  a  check 
wrongfully,  the  depositor  is  entitled 
to  recover  only  the  amount  of  damages 
he  can  prove  actually  to  have  sus- 
tained, and  only  such  damages  as  were 
within  the  contemplation  of  the  par- 
ties at  the  time  the  contract  by  which 
the  defendant  agreed  to  honor  the 
plaintiff's  checks  was  made. 

In  Schein  v.  Public  Bank  (1917) 
101  Misc.  499,  167  N.  Y.  Supp.  884,  it 
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appeared  that  the  defendant  bank  re- 
fused to  honor  a  check  of  the  plaintiff, 
although  he  had  sufficient  funds  in  the 
bank  to  meet  it.  As  a  result  of  the 
dishonor  of  the  check,  the  plaintiff  was 
subsequently  refused  credit  by  the 
person  in  whose  favor  the  check  had 
been  drawn.  It  was  held  that  the 
plaintiff  was  entitled  to  have  the  ques- 
tion of  the  amount  of  damage  he  had 
suffered  submitted  to  the  jury. 

In  Wildenberger  v.  Ridgewood  Nat. 
Bank  (1919)  187  App.  Div.  320,  175 
N.  Y.  Supp.  430,  it  appeared  that  the 
plaintiff's  wife  filed  a  complaint  with 
the  bank,  claiming  ownership  of  one 
half  the  plaintiff's  account.  The  ac- 
count was  marked  on  the  books,  ''Held 
subject  to  legal  papers."  Subse- 
quently the  plaintiff  drew  checks  for 
more  than  half  the  amount  of  his  ac- 
count, which  were  returned,  marked, 
"Account  closed."  The  plaintiff  con- 
ceded he  had  suffered  no  actual  dam- 
age, but  claimed  he  was  entitled  to 
substantial  or  punitive  damages.  It 
was  held  that  as  the  ban](  acted  with- 
out malice,  express  or  implied,  and 
did  not  refuse  payment  of  the  checks 
from  any  improper  motive,  the  plain- 
tiff could  recover  only  nominal  dam- 
ages, in  the  absence  of  proof  of  actual 
damage. 

In  Gutman  v.  Bronx  Borough  Bank 
(1919)  173  N.  Y.  Supp.  477,  it  was 
held  that  a  bank  was  liable  for  dis- 
honoring a  check  of  the  plaintiff,  be- 
cause of  the  negligence  of  an  em- 
ployee of  the  bank  in  not  crediting  the 
account  of  the  plaintiff  with  a  deposit. 
It  appeared  that  the  dishonored  check 
had  been  made  out  in  favor  of  the 
plaintiff's  brokers,  and  that,  when 
payment  was  refused  by  the  bank,  they 
sold  out  the  collateral  held  by  them, 
to  the  damage  of  the  plaintiff. 

In  Davis  v.  Standard  Nat.  Bank 
(1900)  50  App.  Div.  210,  63  N.  Y. 
Supp.  764,  it  appeared  that  the  defend- 
ant bank  refused  to  honor  four  checks 
of  the  plaintiff.  The  deposit  of  the 
plaintiff  consisted  of  a  note  which 
he  claimed  the  bank  had  discounted, 
while  the  bank  claimed  that  the  note 
had  been  received  for  collection  only, 
and,  as  it  had  not  been  paid  at  matur- 
ity, the  plaintiff  had  no  funds  in  the 


bank  on  which  to  draw.  The  jury 
found  a  verdict  for  the  plaintiff  for 
substantial  damages,  the  elements  of 
damage  submitted  being  the  actual 
loss  sustained  by  the  plaintiff  in  pro- 
test fees  and  making  other  arrange- 
ments for  the  payment  of  the  checks, 
his  loss  of  credit,  and  mental  suffering 
and  humiliation.  The  latter  element 
of  damage  was  allowed  because  the 
action  was  brought  in  tort,  and  not  in 
contract.  It  was  held,  on  appeal,  that 
the  instructions  as  to  damages  were 
correct,  but  the  case  was  reversed  on 
ether  grounds. 

///.  Che€^  of  nontrader. 

It  is  held  in  som^  jurisdictions  that 
substantial  damages  will  be  presumed 
in  case  of  the  dishonor  of  the  check 
of  a  nontrader.  Columbia  Nat.  Bank 
V.  MacKnight  (1907)  29  App.  D.  C. 
580,  10  Ann.  Gas.  897 ;  JaselH  .v.  Riggs 
Nat.  Bank  (1911)  36  App.  D.  C.  159, 
31  L.R.A.(N.S.)  763,  Ann.  Gas.  1912G, 
1119;  American  Nat.  Bank  v.  Morey 
(1902)  113  Ky.  862,  58  L.R.A.  956,  101 
Am.  St.  Rep.  379,  69  S.  W.  759;  Gom- 
mercial  Nat.  Bank  v.  Latham  (1911) 
29  Okla.  88,  116  Pac.  197,  Ann.  Gas. 
1913A,  999;  Stevens  v.  Market  Street 
Title  &  T.  Go.  (1916)  65  Pa.  Super.  Gt. 
288. 

In  Golumbia  Nat.  Bank  v.  Mac- 
Knight  (1907)  29  App.  D.  C.  580, 
10  Ann.  Gas.  897,  it  was  held  that  a 
physician  was  entitled  to  substantial 
damages  from  the  defendant  bank  for 
a  wrongful  refusal  to  honor  his 
checks,  when  he  had  sufficient  funds 
at  the  bank  to  meet  them.  It  was  said 
that  the  fact  that  the  plaintiff  was  not 
a  merchant  or  trader  did  not  prevent 
him  from  recovering  substantial  dam- 
ages, as  it  must  be  presumed  that  the 
dishonor  of  a  check  by  a  bank  must 
cause  injury  to  the  plaintiff's  credit, 
the  court  saying:  ''A  bank  customer's 
check  cannot  possibly  be  wrongfully 
refused  payment  without  some  im- 
peachment'of  his  credit,  which  must 
in  fact  be  an  actual  injury,  though 
he  cannot,  from  the  nature  of  the  case, 
furnish  satisfactory  and  distinct  proof 
of  the  injury.  If  the  plaintiff  be  able, 
he  may  show  special  damage,  but  if 
he  be  not  able,  the  jury  may  give  such 
temperate  damages  as  they  may  con- 
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ceive  to  be  a  reasonable  compensation 
for  the  injury  which  he  must  have 
sustained;  and  the  extent  of  the  in- 
jury is  within  the  peculiar  proyince 
of  the  jury  to  determine.  Indeed,  it 
appears  he  may  recover  substantial 
damages  for  such  refusal.  Although 
in  tfiis  case  the  plaintiff  was  a  phy- 
sician, and  not  a  trader,  we  think  the 
jury  should  not  have  been  confined  to 
nominal  damages  only.'' 

In  Jaselli  v.  Riggs  Nat.  Bank  (1911) 
36  App.  D.  C.  159,  31  L.R.A.(N.S.) 
763,  Ann.  Cas.  1912C,  119,  it  appeared 
that  the  defendant  refused  to  honor 
the  plaintiff's  check,  on  the  ground 
of  insufficient  funds.  The  insufficien- 
cy. waj9  caused  by  the  bank's  paying 
out  ef  the  fund  to  the  credit  of  the 
plaintiff,  the  amount  of  certain  postal 
money  orders  theretofore  deposited  by 
the  plaintiff,  as  it  was  claimed  by  the 
postal  authorities  that  these  orders 
had  been  indorsed  without  the  consent 
of  the  payee.,  The  bank  charged  the 
amounts  so  paid  out  against  the  ac- 
count of  the  plaintiff,  without  shaking 
a  diligent  effort  to  locate  the  plain- 
tiff and  inform  him  of  what  had  been 
done,  although  the  bank  could  easily 
have  located  him  through  a  postal  in- 
spector,- who  knew  his  address,  and 
who  came  to  the  bank  several  times 
regarding  the  orders.  It  was  held 
that,  under  these  circumstances,  it 
was  a  question  for  the  jury  whether 
the  bank  had  used  due  diligence  in 
endeavoring  to  inform  the  plaintiff  of 
the  adverse  claim;  and,  in  refusing  to 
honor  checks  of  the  plaintiff  prior  to 
giving  him  notice  of  the  adverse  claim, 
the  bank  acted  at  its  peril. 

In  American  Nat.  Bank  v.  Morey 
(1902)  113  Ky.  862,  58  LJR.A.  956,  101 
Am.  St.  Rep.  379,  69  S.  W.  759,  it  was 
held  that  the  plaintiff  was  entitled  to 
recover  '"temperate"  damages  against 
the  defendant  bank,  for  its  refusal  to 
honor  her  checks  when  she  had  suffi- 
cient funds  in  the  bank  to  pay  the 
checks.  It  was  held  that  punitive 
damages,  however,  could  not  be  re- 
covered, as  there  was  no  evidence  of 


malice  or  improper  motives  on  the  part 
of  the  bank  in  refusing  payment  of 
the  check,  nor  could  the  plaintiff  re- 
cover for  a  nervous  chill  contracted  as 
a  result  of  the  protesting  of  the  check, 
as  that  was  not  the  natural  result  of 
the  protest  of  the  check. 

In  Commercial  Nat.  Bank  v.  Latham 
(1911)  29  Okla.  88,  116  Pac.  197,  Ann. 
Cas.  1913A,  999,  a  judgment  in  favor 
of  the  plaintiff  for  $1,009  was  sus- 
tained as  compensatory  damages 
against  the  defendant  bank,  for  a  re- 
fusal to  honor  her  draft  when  she 
had  sufficient  funds  in  the  bank  to 
meet  it.  There  was  no  evidence  of 
special  damage,  except  $69,  which 
plaintiff's  husband  had  spent  in  going 
to  the  bank  and  having  the  deposit  re- 
leased from  a  wrongful  attachment  by 
the  bank. 

In  Stevens  v.  Market  Street  Title  & 
T.  Co.  (1916)  65  Pa.  Super.  Ct.  288,  it 
appeared  that  the  defendant  bank  had 
refused  to  pay  certain  checks  of  the 
plaintiff  for  small  amouAts,  on  the 
ground  that  there  were  ''not  sufficient 
funds."  This  mistake  on  the  part  of 
the  bank  was  due  to  an  error  in  book- 
keeping, by  which  a  deposit  made  by 
the  plaintiff  had  been  credited  to  an- 
other depositor  of  a  similar  name. 
The  plaintiff  was  a  woman  and  was 
not  engaged  in  any  business.  It  was 
held  that  the  plaintiff  was  entitled  to 
recover  substantial  damages,  the 
amount  of  which  was  a  question  for 
the  jury. 

But  in  Third  Nat.  Bank  v.  Ober 
(1910)  102  C.  C.  A.  178,  178  Fed.  678, 
it  was  held  that  where  a  bank  refused 
to  honor  the  check  of  a  depositor  who 
had  sufficient  funds  in  the  bank  to 
meet  the  check,  and  the  depositor  was 
not  a  merchant  or  trader,  special  dam- 
ages would  not  be  presumed,  but  must 
be  proved,  as  no  loss  of  credit  or  other 
special  damage  would  ordinarily  fol« 
low  the  dishonor  of  a  person  not  en- 
gaged in  trade.  It  was,  therefore, 
held  that  only  nominal  damages  and 
protest  fees  should  have  been  allowed. 

'      B.  F.D. 
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DENVER  &  SOUTH  PLATTE  RAILWAY  COMPANY,  Plflf.  in  Err., 

V. 

CITY  OF  -ENGLEWOOD. 

Colorado  Supreme  Court  (In  Banc)  —July  8,  1916. 

(62  Colo.  229,  P.U.R.1916E,  134,  161  Pac.  151.) 

Carrier  —  rates  —  power  of  municipality  to  fix. 

1.  Mere  implied  power  conferred  upon  a  municipality  to  grant  street 
railway  franchises  by  a  statutory  provision  that  such  grant  shall  not  be 
otherwise  than  by  ordinance  does  not  include  power  to  fix  the  rates  so 
as  to  prevent  their  subsequent  increase  by  the  Public  Service  Commission. 

[See  note  on  this  question  beginning  on  page  968.] 


Injunction  —  against  raising  rates  — 

Remedy  at  law. 

2.  Injunction  does  not  lie  to  prevent 
breach  of  a  franchise  ordinance  fixing 
the  fares  of  a  street  railway  company 
under  authority  of  the  Public  Service 
Commission  to  raise  the  rates,  where 


a  plain,  speedy,  and  adequate  remedy  is 
afforded  by  the  statute  creating  the 
Commission,  through  appeal  to  the  su- 
preme court  for  determination  of  the 
lawfulness  of  the  order  of  the  Commis- 
sion. 

[See  14  R.  C.  L.  339.] 


(Gabbert,  Ch.  J.,  and  Teller,  J.,  dissent.) 


Error  to  the  District  Court  for  Arapahoe  County  (Class,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  compel  the  enforce- 
ment of  an  ordinance  regulating  rates  of  fares.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  H.  Caley  and  F.  W.  Varn- 

ey  for  plaintiff  in  error. 

Messrs.  R  H.  Blackman  and  Crump 
&  Allen,  for  defendant  in  error : 

A  franchise  between  a  municipality 
and  a  street  railway  is  a  contract  bind- 
ing upon  both  of  the  parties  thereto. 

Clarksburg  Electric  Light  Co.  v. 
Clarksburg,  47  W.  Va.  739,  50  L.R.A. 
142,  35  S.  E.  994;  Old  Colony  Trust 
Co.  V.  Atlanta,  83  Fed.  39;  Minneapo- 
lis V.  Minneapolis  Street  R.  Co.  215  U. 
S.  417,  54  L.  ed.  259,  30  Sup.  Ct.  Rep. 
118;  Indianapolis  v.  Navin,  151  Ind. 
189,  41  L.R.A.  337,  47  N.  E.  525,  51 
N.  E.  80. 

Relief  by  injunction  is  the  proper 
remedy. 

Minneapolis  v.  Minneapolis  Street  R. 
Co.  215  U.  S.  417,  54  L.  ed.  259,  39  Sup. 
Ct  Rep.  118;  Detroit  v.  Detroit  Citi- 
zens' Street  R.  Co.  184  U.  S.  368^  46 
L.  ed.  592,  22  Sup.  Ct.  Rep.  414. 

Messrs.  Fred  Farrar,  Attorney  Gen- 
eral, Frank  C.  West,  Assistant  Attor- 
ney General,  and  M.  H.  Aylesworth 
for  Public  Utilities  Commission. 

Scott,  J.y  delivered  the  opinion  of 
the  court : 
This  is  an  action  in  injunction. 


and  the  issue  was  determined  oh  the 
pleadings.  There  is  no  dispute  as  to 
the  facts. 

The  complaint  alleges  that  the 
city  of  Englewood,  defendant  in  er- 
ror, on  the  6th  day  of  December, 
1906,  and  while  it  was  an  incorpo- 
rated town,  by  ordinance  granted  to 
the  grantors  of  the  Denver  &  South 
Platte  Railway  Company,  plaintiff 
in  error,  a  franchise  for  the  oper- 
ation of  a  street  railway  upon  and 
across  certain  of  its  streets.  That 
§  6  of  said  ordinance  fixed  the  rates 
of  fares  to  be  charged  within  said 
city,  and  further  provided  by  reason- 
able regulation  for  the  sale  of 
coupon  tickets  which  shall  entitle 
passengers  taking  passage  on  the 
cars  of  said  grantees,  their  succes- 
sors or  assigns,  going  north  on  said 
Broadway  at  or  north  of  Quincy 
avenue,  to  be  transported  the  same 
as  regular  tramway  passengers, 
without  extra  fare,  upon  the  cars  of 
the  Denver  City  Tramway  Company 
at  Hampden  avenue,  and  also  en- 
titling passengers  going  south  on 
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the  cars  of  the  Denver  Tramway 
Company  to  be  transported  upon  the 
cars  of  said  grantees  to  the  inter- 
section of  any  street  between  Hamj)- 
den  ^nd  Quincy  avenues,  the  latter 
avenue  inclusive,  without  additional 
fare,  upon  presentation  of  said 
coupon  ticket.  It  was  further  al- 
leged: "That  at  the  time  of  the 
passage  of  said  ordinance,  and  the 
panting  of  said  franchise  to  the 
grantors  of  the  •  said  defendant, 
file  Denver  City  Tramway  Company 
was  engaged  in  operating  a  street 
railway  aa  a  common  carrier  be- 
tween the  city  of  Denver  and  the 
said  Hampden  avenue,  at  the  inter- 
section of  said  Hampden  avenue  and 
Broadway,  in  the  said  city  of  Engle- 
wood,  and  that  thereafter  the  de- 
fendant company  did  until  on  or 
about  the  28th  day  of  October,  A.  D. 
1914,  substantially  comply  with  the 
terms  and  conditions  of  said  §  6  of 
said  ordinance,  and  for  some  years 
thereafter  did  in  fact  provide  for 
those  seeking  passage  upon  the  cars 
of  the  said  the  Denver  City  Tram- 
way Company,  without  extra  charge, 
as  provided  in  §  6  of  said  ordi- 
nance." 

It  is  then  alleged  that  since  the 
said  28th  day  of  October,  1914,  the 
defendant  has  refused  to  comply 
with  that  provision  of  the  ordinance 
in  the  matter  of  providing  the  sale 
of  coupon  tickets  entitling  passen- 
gers to  transportation  to  and  from 
the  city  of  Denver  on  the  line  of  the 
Denver  Tramway  Company,  as  pro- 
vided by  the  terms  of  the  ordinance. 
The  prayer  was  for  injunction  to 
compel  the  enforcement  of  the  terms 
of  the  ordinance  in  the  particular 
respect. 

The  answer  of  the  defendant  com- 
pany admits  the  ordinance  and  the 
terms  thereof,  and  alleges  that  from 
the  date  of  the  passage  of  the  ordi- 
nance up  to  October  28,  1914,  the 
defendant  had  given  and  tendered 
to  all  persons  seeking  passage  on  its 
cars  between  the  point  complained 
of  free  service  and  transfers  enti- 
tling passengers  to  passage  between 
such  points.  The  answer  further  al- 
leges that  the  defendant  has  sought 
to  make  arrangements  with  the  Den- 


ver Tramway  Company  for  the 
transfer  of  passengers  taking  pas- 
sage upon  its  lines  between  the 
points  set  out  in  the  complaint,  and 
that  the  only  provision  it  has  been 
able  to  make  is  that  the  Denver 
Tramway  Company  shall  receive  5 
cents  from  all  passengers  so  trans- 
ferred and  transported.  It  is  then 
alleged  that  the  defendant  is  a  pub- 
lic utility  and  subject  to  the  pro- 
visions of  the  Public  Utility  Law, 
and  further  that,  "pursuant  to  the 
provisions  of  law  in  such  case  made 
and  provided,  it  did  file  with  the 
Public  Utilities  Commission  of  the 
state  of  *  Colorado  its  schedule  of 
rates,  and  that  its  schedule  of  rates 
so  filed  was  not  suspended  by  the 
said  Public  Utilities  Commission 
herein  upon  its. own  motion  or  upon 
the  complaint  of  others  for  a  period 
of  thirty  days,  and  that  thirty  days 
expired  from  the  time  of  the  filing 
the  same  and  from  the  28th  day  of 
September,  A.  D.  1914,  and  until  the 
28th  day  of  October,  A.  D.  1914,  and 
thereupon  and  pursuant  to  law  the 
said  rates  did  on  the  28th  day  of 
October,  A.  D.  1914,  go  in  effect  and 
become  and  are  now  established  ef- 
fective fares  and  charges,  practices, 
rules,  and  regulations  of  this  de- 
fendant company." 

It  is  then  said,  in  substance,  that 
to  comply  with  the  ordinance  in  the 
matter  complained  of  it  must  violate 
the  Public  Utility  Law  as  relates  to 
the  prohibition  of  free  service  or 
free  transportation;  further,  that 
the  plaintiff  and  all  others  who  may 
claim  to  be  injured  by  reason  of  the 
premises  have  a  plain,  speedy,  and 
adequate  remedy  at  law  under  the 
Public  Utilities  Law  of  the  state. 

To  this  answer  the  plaintiff  filed 
a  demurrer  upon  the  ground  that 
the  same  does  not  constitute  a  suffi- 
cient defense  to  the  complaint.  The 
court  sustained  the  demurrer,  and, 
the  defendant  electing  to  stand  upon 
its  answer,  judgment  was  rendered 
in  accordance  with  the  prayer  of  the 
complaint.  This  judgment  is  before 
us  for  review. 

It  will  be  seen  that  the  defend- 
ant company  contends  that  its  pres- 
ent rates  of  service  are  those  fixed 
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by  the  State  Public  Service  Commis- 
sion in  due  compliance  with  the  stat- 
ute creating  such  Conmiission  and 
prescribing  its  powers  and  duties, 
and  the  first  question,  therefore,  pre- 
sented in  this  particular,  is:  May 
the  Commission  alter  a  rate  or  regu- 
lation fixed  by  a  franchise  ordinance . 
prior  to  the  enactment  of  the  Public 
Utilities  Law? 

It  must  be  conceded  that  the  ordi- 
nance and  the  acceptance  thereof 
constituted  a  contract  which  the 
city  and  the  company  were  at  the 
time  empowered  to  make.  If  the  con- 
tract is  now  an  enforceable  one, 
the  present  action  in  equity  was 
proper. 

The  city  of  Englewood  was,  at 
the  date  of  the  ordinance,  a  town 
operating  under  the  general  law  of 
the  state,  as  appears  from  the  plead- 
ings. Its  sole  power  to  enact  such 
an  ordinance  was  in  §  6676,  Rev. 
Stat.  1908,  as  follows:  "No  fran- 
chise or  license  givyig  or  granting 
to  any  person  or  persons,  corpora- 
tion or  corporations,  the  right  or 
privilege  to  erect,  construct,  operate 
or  maintain  a  street  railway,  electric 
light  plant  or  system,  telegraph  or 
telephone  system  within  any  city  or 
town,  or  to  use  the  streets  or  alleys 
of  a  town  or  city  for  such  purposes, 
shall  be  granted  or  given  by  any 
city  of  the  first  or  second  class  or 
by  any  incorporated  town  in  this 
state  in  any  other  manner- or  form 
than  by  .  .  .  ordinance  passed 
and  published  in  the  manner  herein- 
after set  forth." 

It  will  thus  appear  that  the  legis- 
lature had  conferred  no  specific 
power  upon  the  town  of  Englewood 
to  enact  a  rate-making  ordinance. 
The  only  specific  power  conferred 
upon  the  municipality  by  this  sec- 
tion is  to  grant  a  franchise  in  the 
form  of  an  ordinance.  There  does 
not  appear  a  suggestion  as  to  a  rate- 
making  power,* and  no  such  power 
can  be  inferred.  It  may  be  con- 
ceded that,  as  between  the  parties, 
such  ordinance  constituted  a  valid 
contract. 

The  question  to  be  determined  is 
as  to  the  effect  upon  such  a  contract 
by   the   enactment   of   the    Public 


Utility  Law.  (Laws  1918,  chap. 
127.)  This  act  is  very  broad,  and 
seems  to  confer  the  absolute  power 
to  regulate,  both  as  to  rates  and 
otherwise,  all  public  utilities  within 
the  state;  at  least  all  such  as  are 
specified  in  the  act,  and  among 
which  are  street  railways.  Section 
13  of  the  act  provides:  "Sec.  13. 
All  charges  made,  demanded  or  re- 
ceived by  any  public  utility,  or  by 
any  two  or  more*  public  utilities,  for 
any  rate,  fare,  product  or  com- 
modity furnished  or  to  be  furnished 
or  any  service  rendered  or  to  be 
rendered  shall  be  just  and  reason- 
able. Every  unjust  or  unreasonable 
charge  made,  demanded  or  received 
for  such  rate,  fare,  product  or  com- 
modity or  service  is  hereby  pro- 
hibited and  declared  unlawful." 

By  §  14  the  Public  Utilities  Com- 
mission was  given  the  power,  and  it 
was  made  its  duty,  to  adopt  all 
necessary  rates  and  regulations  of 
all  public  utilities,  as  follows :  "Sec. 
14.  The  power  and  authority  is  here- 
by vested  in  the  Public  Utilities 
Commission  of  the  state  of  Colorado, 
and  it  is  hereby  made  its  duty  to 
adopt  all  necessary  rates,  charges^ 
and  regulations  to  govern  and  regu- 
late all  rates,  charges,  and  tariffs  of 
every  public  utility  within  this  state 
as  herein  defined,  the  power  to  cor- 
rect abuses,  and  prevent  unjust  dis- 
criminations and  extortions  in  the 
rates,  charges  and  tariffs  of  such 
public  utilities  of  this  state  and  to 
generally  supervise  and  regulate 
every  public  utility  in  this  state  and 
to  do  all  things,  whether  herein  spe- 
cifically designated,  or  in  addition 
thereto,  which  are  necessary  or  con- 
venient in  the  exercise  of  such  pow- 
er, and  to  enforce  the  same  by 
the  penalties  provided  in  this  act, 
through  proper  courts  having  juris- 
diction." 

Section  21  fixed  the  maximum 
rate  to  be  charged  passengers  by  a 
street  railway  and  provides  for 
transfers  as  follows:  "Sec  21.  No 
street  or  interurban  railroad  cor- 
poration shall  charge,  demand  or 
collect  or  receive  more  than  5  cents 
for  one  continuous  ride  in  the  same 
general  direction  within  the  cor- 
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porate  limits  of  any  county,  city  or 
town ;  except  upon  a  showing  before 
the  Commission  that  such  greater 
charge  is  justified.  Every  street  or 
interurban  railroad  corporation  shall 
upon  such  terms  as  the  Commission 
shall  find  to  be  just  and  reasonable 
furnish  to  its  passengers  transfers 
entitling  them  to  one  continuous  trip 
in  the  same  general  direction  over 
and  upon  the  portions  of  its  lines 
within  the  same  city  and  county,  or 
city  or  town,  not  reached  by  the 
originating  car." 

Further  powers  were  conferred 
upon  the  Commission  by  §  23  as 
follows:  "Sec.  23.  (a)  Whenever 
the  Commission,  after  a  hearing  had 
upon  its  own^  motion  or  upon  com- 
plaint, shall  fmd  that  the  rates,  tolls, 
fares,  rentals,  charges  or  classifica* 
tions,  or  any  of  them  demanded,  ob- 
served, charged  or  collected  by  any 
public  utility  for  any  service,  or 
product  or  commodity,  or  in  con- 
nection therewith,  including  the 
rates  or  fares  for  excursion  or  com- 
mutation tickets,  or  that  the  rules, 
regulations,  practices,  or  contracts, 
or  any  of  them,  affecting  such  rates, 
fares,  tolls,  rentals,  charges,  or  class- 
ifications, or  any  of  them,  are  un- 
just, unreasonable,  discriminatory, 
or  preferential,  or  in  any  wise  in 
violation  of  any  provision  of  law,  or 
that  such  rates,  fares,  tolls,  rentals, 
charges,  or  classifications,  are  in- 
sufficient, the  Commission  shall  de- 
termine the  just,  reasonable  or  suffi- 
cient rates,  fares,  tolls,  rentals, 
charges,  rules,  regulations,  prac- 
tices, or  contracte  to  be  thereafter 
observed  and  in  force,  and  shall  fix 
the  same  by  order  as  hereinafter 
provided. 

V(b)  The  Commission  shall  have 
the  power,  upon  a  hearing,  had  upon 
its  own  motion  or  upon  complaint, 
to  investigate  a  single  rate,  fare, 
toll,  rentel,  charge,  classification, 
rule,  regulation,  contract,  or  prac- 
tice, or  any  number  thereof,  or  th^ 
entire  schedule  or  schedules  of  rates, 
fares,  tolls,  rentals,  charges,  classi- 
fications, rules,  regulations,  con- 
tracte, and  practices,  or  any  thereof, 
of  any  public  utility,  and  to  esteb- 
lish  new  rates,  fares,  tolls,  rentals, 


charges,  classifications,  rules,  regu- 
lations, contracts  or  practices,  or 
schedule  or  schedules,  in  lieu  there^ 
of." 

From  the  sections  quoted,  and 
from  other  provisions  of  the  act,  it 
fully  appears  that  the  legislature  in- 
tended to  delegate  to  the  Public 
Utilities  Commission  the  adminis- 
tration, supervision,  and  regulation 
of  all  service  rendered  to  the  public 
throughout  the  stete,  including  mu- 
nicipalities. Rates  and  regulations 
fixed  by  contract  are  specifically  in- 
cluded within  the  powers  of  the 
Commission.' 

From  what  has  been  said  it  will 
be  seen  that  the  town  of  Englewood 
had  no  express  authority  to  fix  a 
rate  of  fare,  so  as  to  limit  or  pro- 
hibit the  assumption  of  such  power 
by  the  legislature.  The  uniform 
rule  in  this  respect  was  stated  in 
Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  63  L.  ed. 
176,  29  Sup.  Ct.  Rep.  50,  to  be: 
''It  has  been  settled  by  this  court 
that  the  stete  may  authorize  one  of 
ite  municipal  corporations  to  esteb- 
lish  by  an  inviolable  contract  tiie 
rates  to  be  charged  by  a  public  serv- 
ice corporation  (or  natural  person) 
for  a  definite  term,  not  grossly  un- 
reasonable in  point  of  time,  and  that 
the  effect  of  such  a  contract  is  to 
suspend  during  the  life  of  the  con- 
tract the  governmentel  power  of  fix- 
ing and  regulating  the  rates.  De- 
troit V.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  368,  382,  46  L..ed. 
592,  605,  22  Sup.  Ct.  Rep.  410; 
Vicksburg  v.  Vicksburg  Waterworks 
Co.  206  U.  S.  496,  508,  51  L.  ed. 
1155,  1160,  27  Sup.  Ct.  Rep.  762. 
But  for  the  very  reason  that  such  a 
contract  has  the  effect  of  extinguish- 
ing pro  tonto  an  undoubted  power 
of  government,  both  its  existence 
and  the  authority  to  make  it  must 
clearly  and  unmistakably  appear, 
and  all  doubts  must  be  resolved  in 
favor  of  the  continuance  of  the  pow- 
er. Providence  Bank  v.  Billings,  4 
Pet.  514,  561,  7  L.  ed.  939,  955; 
Railroad  Conmiission  Cases,  116  U. 
S.  307,  325,  29  L.  ed.  636,  642,  6 
Sup.  Ct.  Rep.  334,  388,  IIM ;  Vicks- 
burg, S.  &  P.  R.  Co.  V.  Dennis,  116 
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U.  S.  665,  29  L.  ed.  770,  6  Sup.  Ct. 
Rep.  625;  Freeport  Water  Co.  v. 
Freeport,  180  U.  S.  587,  599,  611, 
45  L.  ed.  679,  688,  693,  21  Sup.  Ct. 
Rep.  493 ;  Stanislaus  County  v.  San 
Joaquin  &  K.  River  Canal  &  Irrig. 
Co.  192  U.  S.  201,  211,  48  L.  ed, 
406,  412,  24  Sup.  Ct.  Rep.  241 ;  New 
York  ex  rel.  Metropolitan  Street  R. 
Co.  V.  New  York  State  Tax  Comrs. 
199  U.  S.  1,  50  L.  ed.  65,  25  Sup.  Ct. 
Rep.  705.  And  see  Water,  Light,  & 
Gas  t;o.  V.  Hutchinson,  207  U.  S. 
385,  52  L.  ed.  257,  28  Sup.  Ct.  Rep. 
135." 

In  Freeport  Water  *Co.  v.  Free- 
port,  180  U.  S.  587,  599,  611,  45  L. 
ed.  679,  688,  693,  21  «up.  Ct.  Rep. 
493,  it  is  said :  "This  power  of  regu- 
lation is  a  power  of  government, 
continuing  in  its  nature;  and  if  it 
can  be  bargained  away  at  all,  it  can 
only  be  by  words  of  positive  grant, 
or  something  which  is  in  law  equiva- 
lent. If  there  is  reasonable  doubt, 
it  must  be  resolved  in  favor  of  the 
existence  of  the  power.  In  the  words 
of  Chief  Justice  Marshall  in  Provi- 
dence Bank  v.  Billings,  4  Pet.  514, 
561,  7  L.  ed.  939,  955 :  'Its  abandon- 
ment ought  not  to  be  presumed  in 
a  case  in  which  the  deliberate  pur- 
pose of  the  state  to  abandon  it  does 
not  appear.' " 

In  the  well-considered  case  of 
Benwood  v.  Public  Service  Com- 
mission, 75  W.  Va.  127,  83  S.  E. 
295,  and  reported  in  L.R.A.1915C, 
261,  it  was  said:  "But  the  city  of 
Benwood  says  it  had  the  right  given 
it  by  the  legislative  charter  to  'con- 
tract and  be  contracted  with.'  True, 
this  general  provision  usually  found 
in  municipal  charters  is  in  the  char- 
ter of  the  city  of  Benwood.  But 
that  provision  cannot  be  construed 
as  delegating  beyond  legislative  con- 
trol the  power  to  fix  public  service 
rates.  For,  as  we  have  seen,  the 
presumption  is  against  such  delega- 
tion of  the  power.  The  delegation 
'must  clearly  and  unmistakably  ap- 
pear.' It  does  not  so  appear  in  the 
general  provision  merely  to  contract 
and  be  contracted  with.*' 

And  further:  "We  do  not  say 
that  the  contract  as  to  rates  con- 
tained in  the  franchise  was  not  good 


as  between  the  water  company  aod 
the  city  as  long  as  the  legislatare 
did  not  exercise  its  superior  and 
supreme  power  over  the  subject  of 
the  rates.    From  the  general  powen 
to  establish  waterworks  and  to  coo- 
tract  and  be  contracted  with,  im- 
pliedly the  city  had  the  power  to 
contract  in  the  matter  of  rates  for 
water  furnished  the  public  as  long 
as  the  legislature  did  not  exerdse 
its  reserved  power  in  that  particu- 
lar.    But  that  implied  i>ower  was 
inferior  to  the  reserved  power.   It 
was  subject  to  the  right  of  liie  legis- 
lature to  prescribe  different  rates  at 
-any  time.    The  legislature,  not  hay- 
ing expressly  delegated  to  the  city 
power  by  which  it  co^ild  inviolably 
agree  as  to  the  rates,  could  exercise 
power  in  that  particular  regardless 
of  the  franchise  provisions.    It  had 
withheld  supreme  power  unto  itseli 
Neither  by  the  charter  nor  by  subse- 
quent legislation  did  it  delegate  to 
the  city  of  Benwood  authority  to 
agree  unalterably  as  to  the  rates  for 
a  stipulated  period.    The  water  com- 
pany and  the  city  in  the  making  of 
the  so-called  franchise  contract  were 
bound  by  cognizance  of  the  fact  that 
their  dealings  were  subject  to  future 
exercise  of  the  legislature's  power 
over  rates  for  water  furnished  the 
general  public  in  the  locality.  Hence 
the  franchise  was  made  subject  to 
what  the  legislature  might  there- 
after do  as  to  the  r^Ctes  dealt  witii 
by  the  franchise.    It  was  subject  to 
the  legislature's  making  use  of  tiie 
inherent  power  reserved,  and  not 
exclusively  delegated  to  the  city  of 
Benwood,   to   supervise   all   public 
service    charges.      And    when   the 
legislature  in  its  wisdom  saw  fit  to 
exercise  its  reserved  power  of  suppr- 
vision   over  the  matter   of  public 
service  rates  by  the  creation  of  the 
Public  Service  Commission  and  the 
delegation  of  the  power  to  the  Com- 
mission in  that  behalf » .  the  rates 
mentioned  in  the  franchise  became 
subject  to  supervision  and  regula- 
tion by  the  Public  Service  Commis- 
sion.   The  legislature  had  withheld 
the  exercise  of  its  power  over  those 
rates  until  that  time.    It  could  use 
the  power  when  it  pleased.    No 
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Kansas,  231  U.  S.  622,  68  L.  ed.  404, 
34  Sup.  Ct.  Rep.  226;  Dawson  v. 
Dawson  Teleph.  Co.  137  6a.  62,  72 
S.  E.  608." 

The  doctrine  announced  in-  that 
case  is  a  fair  statement  of  the  over- 
whelmincr  weight  of  judicial  opin- 
ion. 

The  case  of  State  ex  rel.  Webster 
V.  Superior  Ct.  67  Wash.  37,  120 
Pac.  861,  Ann.  Cas.  1913D,  78,  and 
also  reported  in  L.R.A.1916C,  p. 
287,  contains  an  exhaustive  review 
of  the  authorities  on  this  subject. 
See  also  Milwaukee  Electric  R.  & 
Light  Co.  V.  Railroad  Commission, 
238  U.  S.  174,  59  L.  ed.  1254,  P.U.R. 
1915D,  591,  35  Sup.  Ct.  Rep.  820. 
This  doctrine  has  been  recognized 
by  this  court  in  the  case  of  Wolver- 
ton  V.  Mountain  States  Teleph.  & 
Teleg.  Co.  58  Colo.  58,  142  Pac.  165, 
Ann.  Cas.  1916C,  776,  wherein  it 
was  said :  "And  it  is  now  held  that, 
even  in  case  of  such  contracts  with 
public  utilities  for  specific  rates  and 
for  definite  periods  of  time,  these 
are  subject  to  legislative  acts  of 
regulation.  Louisville  &  'N.  R.  Co. 
V.  Mottley,  219  U.  S.  467,  55  L.  ed. 
297,  34  L.R.A.(N.S.)  671,  31  Sup. 


of  ncmuser  affected  the  state's 

hereto.    Chicago,  B.  &  Q.  R. 

Iowa  (Chicago,  B.  &  Q*  R« 

Cutts)  94  U.  S.  155,  24  L.  ed. 

as  further  held  in  that  case: 
nost  earnestly  insisted  on  be* 
'  the  city  that  the  contract  is 
ble,  and  that  to  uphold  the 
I  of  the  Public  Service  Com- 
1  to  the  extent  of  allowing  the 
ssion  to  change  the  rates 
in  effect  abrogate  the  con- 
x>ntraiy  to  constitutional  in- 
ns against  the  enactment  of 
V  impairing  the  obligation  of 
ract.  In  the  light  of  what 
re  said,  this  position  cannot 
tained.  Nothing  that  was 
IT  in  the  contract  will  be  im- 

By.  it  the  state  was  not 

The  contract  related  to  a 
Hmatter  belonging  to  the 
The  state  had  not  given  the 
J  power  or  agency  to  contract 
ts  right  thereto  for  a  given 
The  contract,  having  been 
I  into  without  express  legis- 
authority,  was  permissive 
It  was  conditioned  upon  the 
B  of  the  sovereign  power  over 

\hJ"^to^t^e*^^^^^^  Ct.  Rep.  265;  Southern  Wire  Co.  v. 

when  they  entered  into  it.     St.  Louis  Bridge  &  Tunnel  Co.  38 

^an  be  no  impairment  of  the     Mo.  App.  191.  ..   j_    2. 

We  must  hold,  therefore,  that  at 

the  time  of  the  adoption  of  the  ordi- 
nance in  question,  the  town  of  En- 
glewood  was  without  express  legis- 
lative power  to  fix  rates  or  regula- 
tions for  public  utilities,  and  that 
its     contract     with 


t  by  the  act  of  the  state  in 
8  its  own,  when  it  is  not 
by  the  contract.  The  super- 
and  regulation  of  the  rates 
state,  through  the  Public 
Commission,  do  not  take 
ither  of  the  parties  to  the 
t  any  right  which  they  had 
ider.  Such  supervision  and 
ion  does  not  therefore  im- 
le  obligation  of  a  contract, 
releph.  &  Teleg.  Co.  v.  Los 
s,  supra;  State  ex  rel.  Web- 
Superior  Ct.  67  Wash.  37, 
915C,  287,  120  Pac.  861, 
as.  1913D,  78;  Knoxville 
Co.  V.  Knoxville,  189  U.  S. 
L.  ed.  887,  23  Sup.  Ct.  Rep. 
Aiisville  &  N.  R.  Co.  v.  Mott- 
>  U.  S.  467,  55  L.  ed.  297,  34 
:N.S.)  671,  31  Sup.  Ct.  Rep. 
yandotte  County  Gas  Co.  v. 
4  A.L.R.— 6J 


•^ 


the  defendant  com-  pSwer*©/*  **~ 
pany    was    subject  JJ"^^*"***"'' 

to    the     legislative 

power  afterward  asserted  by  the 

enactment   of  the   Public   Utilities 

Statute. 

It  follows,  therefore,  that  the 
power  to  regulate  the  rates  of  the 
public  utility  in  question  is  vested 
by  the  act  exclusively  in  the  Public 
Utilities  Commission.  The  law  fully 
provides  that  every  order  or  de 
cision  made  by  the  Commission  msi^ 
be  reviewed  by  the  supreme  court 
upon  the  application  of  either  party, 
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or  of  any  person  pecuniarily  inter- 
^  ested  in  the  utility, 

a^iun^  vauiikv  for  the  purpose  of 
;**SI;;y*"***y  having  the  lawful- 
ness of  the  order 
or  revision  determined.  Hence,  and 
for  the  reasons  stated,  the  plain- 
tiff below  had  by  reason  of  the  Pub- 
lic Utility  Act  a  plain,  speedy,  and 
adequate  remedy  at  law  for  the  de- 
termination of  its  grievance. 

It  will  be  noted  that  the  town, 
now  city,  of  Englewood,  is  a  mu- 
nicipality deriving  its  municipal 
powers  from  legislative  grant. 
Whether  or  not  the  rule  here  an- 
nounced may  be  applied  in  the  case 
of  an  ordinance  by  a  municipality 
operating  under  article  20  of  the 
Constitution,  and  conducting  its 
municipal  lUFairs  under  constitu- 
tional powers  and  limitations,  with- 
out the  intervention  of  legislative 
acts,  is  a  different  and  more  difficult 
question,  which  we  do  not  deter- 
mine. 

The  judgment  is  reversed,  with 
instructions  to  dismiss  the  proceed- 
ing. 

Gabbert,  Ch.  J.,  dissenting : 

The  majority  opinion  is  based 
upon  three  propositions :  First,  that 
by  the  Public  Utilities  Act  power 
is  conferred  upon  the  Public  Utili- 
ties Commission  to  change  the  rates 
for  carrying  passengers  fixed  by 
contract;  second,  that  the  railway 
company  having  filed  with  the  Com- 
mission its  schedule  of  rates,  which 
were  not  suspended  by  the  Commis- 
sion upon  its  own  motion  or  upon 
the  complaint  of  others  for  thirty 
days,  the  same  became  effective; 
and,  third,  that  by  the  act  in  ques- 
tion the  city  has  a  plain,  speedy,  and 
adequate  remedy  at  law  by  a  pro- 
ceeding before  the  Commission. 
From  each  of  these  I  dissent. 

1.  It  is  said  specific  power  is  not 
conferred  upon  the  city  of  Engle- 
wood to  enact  a  rate-making  ordi- 
nance, and  therefore  rates  fixed  by 
the  ordinance  granting  the  railway 
^mpany  a  license  to  construct  and 

lintain  a  street  railway  upon  its 
"streets  may  be  changed  by  the 
Utilities  Commission.     In  the  first 


place  the  question  of  rates  for  trans- 
portation over  the  line  of  the  rail- 
way company  is  not  involved,  and 
ia  the  second  place  express  power 
is  conferred  upon  the  city  to  fix 
rates  which  may  be  charged  by  a 
street  railway  company  to  which  a 
franchise  is  granted.  The  provision 
of  the  ordinance  which  the  railway 
company  seeks  to  be  relieved  from 
does  not  relate  to  rates  which  it  may 
charge  for  transportation  over  its 
own  line,  but  to  the  provision  where- 
by it  was  required  to  sell  coilpon 
tickets  which  would  entitle  persons 
taking  a  car  going  north  from  a 
specified  point  to  passage  on  the 
line  of  the  Denver  City  Tramway 
Company  into  the  city  of  Denver, 
and  also  entitle  persons  going  south 
on  the  cars  of  the  tramway  com- 
pany to  be  transported  over  the  line 
of  the  railway  company  to  a  street 
designated  in  the  city  of  ESnglewood. 
This  is  in  no  sense  a  charge  for 
transportation  over  the  line  of  the 
railway  company.  The  fare  over  its 
line  has  always  been  5  cents,  and 
its  effort  is  not  to  increase  or 
change  rates,  but  to  be  relieved  from 
its  contract  whereby  it  was  re- 
quired to  furnish  transportation 
over  the  line  of  the  tramway  com- 
pany in  the  instances  named.  But 
conceding,  for  the  sake  of  the  argu- 
ment, that  rates  are  involved,  the 
cases  cited  in  support  of  the  prop- 
osition that  authority  is  not  con- 
ferred upon  the  city  of  Englewood 
to  fix  rates  are  not  in  point.  Our 
statutes  and  the  Constitution  con- 
fer upon  the  city  the  power  to  fix 
rates  as  a  condition  upon  which  a 
franchise  to  operate  a  street  railway 
over  its  streets  is  granted.  Section 
6676,  Revised  Statutes  1908,  quoted 
in  the  majority  opinion,  must  be 
read  in  connection  with  the  section 
following,  whereby  it  is  provided 
that  a  corporation  desiring  to  secure 
a  franchise  from  a  city  or  incor- 
porated town  must  publish  a  notice 
of  its  intention  to  apply  to  the  cor- 
porate authorities  for  the  passage 
of  an  ordinance  granting  such  fran- 
chise, which  notice  must  specify  the 
terms  upon  which  such  franchise  is 
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desired.  This  means  that  the  fran- 
chise can  only  be  granted  upon 
terms,  and  necessarily  confers  upon 
the  municipal  authorities  the  ex- 
press power  to  contract  with  the 
corporation  seeking  the  franchise 
by  specifying  the  terms  upon  which 
it  is  granted.  So  that,  when  a  cor- 
poration accepts  a  franchise  impos- 
ing terms,  it  thereby  enters  into  a 
contract  the  municipal  authorities 
are  authorized  to  make,  which  can- 
not be  abrogated  by  any  act  of  the 
legislature  that  would  impair  the 
obligation  of  such  contract.  In  addi- 
tion, we  have  a  constitutional  pro- 
vision (S  11,  art.  15)  which  pro- 
vides :  '^No  street  railroad  shall  be 
constructed  within  any  city,  town 
or  incorporated  village,  without  the 
consent  of  the  local  authorities  hav- 
ing .  .  ,  control  of  the  street  or 
highway  proposed  to  be  occupied  by 
such  street  railroad." 

From  this  provision  it  follows 
that,  when  a  street  railway  cannot 
be  constructed  over  the  streets  of  a 
city  without  the  consent  of  the  mu- 
nicipal authorities,  the  latter  have 
the  express  power  to  specify  the 
terms  and  conditions  upon  which  it 
may  be  constructed  and  maintained. 

2.  Conceding  that  power  is  vest- 
ed in  the  Utilities  Commission  to 
change  a  rate  fixed  by  contract,  this 
cannot  be  accomplished  in  the  man- 
ner attempted  by  the  railway  com- 
pany ;  i.  e.,  by  posting  notice  of  such 
change  with  the  Comimission.  A' 
change  in  a  contract  rate  can  only 
be  made  by  a  utility  corporation 
making  application  to  the  Commis- 
sion for  such  change,  on  notice  to 
the  parties  interested,  after  a  hear- 
ing whereby  all  parties  are  afforded 
an  opportunity  to  be  heard,  and  a 
change  allowed  by  an  express  order 
of  the  Commission  to  that  effect. 

3.  The  act  does  not  require  the 
city  to  apply  to  the  Commission  to 
have  its  contract  with  the  railway 
company  enforced.  It  has  never 
been  modified.  It  is  in  full  force 
and  effect,  and  the  only  remedy  open 
to  the  city  is  by  an  action  in  the  dis- 
trict court  to  compel  the  railway 
company  to  comply  with  the  terms 
of  its  contract. 


The  result  of  the  conclusion  an- 
nounced by  the  majority  opinion  is 
sufficient  to  demonstrate  without 
further  argument  that  it  is  wrong. 
The  railway  company  was  granted 
the  privilege  of  occupying  the 
streets  of  the  city  upon  terms  with 
which  it  now  refuses  to  comply,  and 
yet  continues  to  occupy  the  streets. 
One  of  the  considerations  which 
moved  the  municipal  authorities  to 
grant  a  franchise  to  the  railway 
company  has  been  taken  away,  and 
it  is  permitted  to  exercise  a  privi- 
lege which  it  must  be  conclusively 
presumed  would  never  have  been 
granted  except  for  such  considera- 
tion. 

The  judgment  of  the  District 
Court  should  be  afiirmed. 

Teller,  J.,  concurs. 

Petition  for  rehearing  denied  De- 
cember 4,  1916. 

Petition  for  a  writ  of  error  dis- 
missed by  the  Supreme  Court  of  the 
United  States,  January  7,  1919 
(248  U.  S.  294,  63  L.  ed.  253,  P.U.R. 
1919B,  638,  39  Sup.  Ct  Rep.  100) . 

HOTE. 

It  will  be  observed  that  the  decision 
in  the  reported  case  (Denver  &  S.  P. 
R.  Co.  V.  ENGLEWOOD,  ante,  956)  up- 
holding what  in  effect  amounted  to 
an  increase  of  rates  with  the  approval 
of  the  Public  Service  Commission, 
over  those  named  by  the  ordinance 
which  granted  the  franchise,  was  upon 
the  ground  that  the  power  conferred 
upon  the  municipality  to  grant  street 
railway  franchises  did  not  imply  pow- 
er to  fbc  rates  which  could  not  be  sub- 
sequently increased.  Other  cases  sus- 
taining the  principle  that  the  granting 
to  a  municipality  of  the  power  to  make 
an  inviolable  contract  as  to  public 
utility  rates  must  be  made  in  clear 
and  unequivocal  terms,  and  that  the 
power  will  not  be  implied,  are  cited 
at  page  732  of  the  annotation  in  3 
A.L.R.  730,  on  the  general  subject  of 
the  'Tower  of  public  service  commis- 
sion to  increase  franchise  rates." 

The  power  of  public  service  commis- 
sion with  respect  to  the  regulation  of 
street  railways'  generally  is  the  sub- 
ject of  annotation  in  6  A.L.R.  — — . 
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THOMAS  P.  KENNEY,  Admr.,  etc.,  of  Donald  A.  Kenney,  Deceased. 

Appt.,  f 

V. 

SUPREME  LODGE  OF  THE  WORLD,  LOYAL  ORDER  OP  MOOSE. 
JOHN  C.  GUSTIN,  Admr.,  etc.,  of  Christopher  Gustin,  Appt, 

V. 

SAME. 

lUinoia  Supreme  Court  ^  Octoher  21,  1918. 
(285  111.  188,  120  N.  E.  681.) 

Judgment  —  foreign  —  cause  not  within  jurisdiction. 

1.  A  state  need  not,  under  the  full  faith  and  credit  clause  of  the  Federal 
Constitution,  enforce  a  judgment  obtained  in  another  state  for  death  from 
wrongful  injuries,  if  its  courts  would  not  have  had  jurisdiction  of  the 
original  cause  of  action  for  the  injuries  there  inflicted. 

[See  note  on  this  question  beginning  on  page  968.] 


Constitutional  law  —  full  faith  and 
credit  —  duty  to  enforce  foreign 
judgment. 

2.  The  full  faith  and  credit  clause 
of  the  Federal  Constitution  does  not 
compel  a  state  to  give  its- courts  juris- 
diction against  its  will  to  enforce  a 
judgment  entered  in  a  sister  state. 

[See  15  R.  C.  L.  924.] 

Courts  —  jurisdiction  —  power  to  de- 
termine. 

3.  The  court  may,  in  an  action  on  a 
judgment  of  a  court  of  a  sister  state, 
examine  into  the  nature  of  the  cause 
of  action  upon  which  the  judgment  is 
founded  for  the  purpose  of  determin- 
ing whether  or  not  it  would  have  had 


jurisdiction  of  the  subject-matter  of 
the  action,  and  it  is  not  compelled  by 
the  full  faith  and  credit  clause  of  the 
Federal  Constitution  to  take  jurisdic- 
tion of  the  action  on  the  judgment  if 
it  would  not  have  had  jurisdiction  of 
the  original  action. 
[See  15  R.  C.  L.  929.] 

Constitutional  law  —  full  faith  and 
credit  —  defense  to  merits  of  orig- 
inal action. 

4.  A  defense  directed  to  the  merits 
of  the  original  action  is  not,  under  the 
full  faith  and  credit  clause  of  the  Con- 
stitution, permissible  in  an  action  on  a 
judgment  of  a  sister  state. 
[See  15  R.  C.  L.  927,  947.] 


Appeals  by  plaintiffs  from  judgments  of  the  Circuit  Court  for  Kane 
County  (Slusser,  J.)  in  favor  of  defendant  in  consolidated  actions  brought 
to  enforce  judgments  obtained  in  another  state  for  death  from  wrongful 
injuries.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Blum,   Wolfsohn,  &  Blum     erty  v.  American-McKenna  Process  Co. 


and  Raymond  &  Newhall  for  appel- 
lants. 

Messrs.  E.  J.  Henning  and  Alschul- 
er,  Putnam,  &  Flannigen,  for  appel- 
lee: 

A  state  court  is  free  to  determine  its 
own  jurisdiction  absolutely,  without 
reference  to  the  full  faith  and  credit 
clause  of  the  Federal  Constitution. 

Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.  191  U.  S.  873,  48 
L.  ed.  225,  24  Sup.  Ct.  Rep.  92 ;  Walton 
V.  Pryor,  276  111.  563,  L.R.A.1918E,  914, 
115  N.  E.  2,  16  N.  C.  C.  A.  191;  Dough- 


265  111.  S69,  L.R.A.1915F,  955,  99  N. 
E.  619,  Ann.  Cas.  1913D,  568;  Wiscon- 
sin V.  Pelican  Ins.  Co.  127  U.  S.  265, 
32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370; 
Fauntleroy  v.  Lum,  210  U.  S.  230,  52 
L.  ed.  1039,  28  Sup.  Ct.  Rep.  641 ;  Car- 
penter V.  Beal-McDonnell,  222  Fed. 
453. 

Where  an  action  is  brought  upon  a 
judgment  of  a  sister  state,  the  court 
may  always  examine  the  nature  of  the 
cause  of  action  upon  which  the  judg- 
ment is  founded  for  the  purpose  of  de- 
termining if  it  would  have  jurisdiction 
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of  the  real  subject-matter  of  the  action, 
and  if  it  appears  that  the  court  would 
not  have  jurisdiction  of  the  original 
action,  it  will  not  have  jurisdiction  of 
an  action  on  the  judgment. 

Wisconsin  v.  Pelican  Ins.  Co.  127  U. 
S.  265,  32  L.  ed.  239,  8  Sup.  Ct  Rep. 
1370;  Fauntleroy  v.  Lum,  210  U.  S. 
230,  52  L.  ed.  1039,  28  Sup.  Ct  Rep. 
641;  Carpenter  v.  Beal-McDonnell,  and 
Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.  supra;  Oklahoma  ex  rel. 
West  V.  Gulf,  C.  &  S.  F.  R.  Co.  220  U. 
S.  290,  56  L.  ed.  469,  31  Sup.  Ct.  Rep. 
437,  Ann.  Cas.  1912C,  624;  St.  Louis 
Expanded  Metal  Fire  Proofing  Co.  v. 
Beilharz,  —  Tex.  Civ.  App.  — ,  88  S. 
W.  512;  Real  v.  Carpenter,  148  C.  C. 

A.  633,  235  Fed.  273 ;  Iowa  v.  Chicago, 

B.  &  Q.  R.  Co.  3  L.R.A.  554,  37  Fed. 
497;  Dey  v.  Chicago,  M.  &  St.  P.  R. 
Co.  45  Fed.  82 ;  United  States  v.  Shap- 
leigh,  4  C.  C.  A.  237,  12  U.  S.  App.  26, 
54  Fed.  126. 

The  provision  of  the  statute  that  no 
action  shall  be  brought  or  prosecuted 
in  this  state  to  recover  damages  for  a 
death  occurring  outside  of  the  state  is 
constitutional,  and  does  not  violate  the 
full  faith  and  credit  clause  of  the  Fed- 
eral Constitution,  or  the  clause  en- 
titling the  citizens  of  each  state  to  all 
the  privileges  and  immunities  of  the 
citizens  of  the  several  states. 

Walton  V.  Pryor,  276  111.  563,  L.R.A. 
1918E,  914,  115  N.  E.  2,  16  N.  C.  C.  A. 
191;  Dougherty  v.  American-McKenna 
Process  Co.  255  111.  369,  L.R.A.1915F, 
955,  99  N.  E.  619,  Ann.  Cas.  1913D, 
568;  Chambers  v.  Baltimore  &  O.  R. 
Co.  207  U.  S.  142,  52  L.  ed.  143,  28 
Sup.  Ct.  Rep.  34. 

Cooke,  3.,  delivered  the  opinion  of 
the  court: 

Thomas  P.  Kenney,  administra- 
tor of  the.  estate  of  Donald  A.  Ken- 
ney, brought  his  action  of  debt  in 
the  circuit  court  of  Kane  county  on 
a  judgment  obtained  in  the  state  of 
Alabama  against  the  Supreme 
Lodge  of  the  World,  Loyal  Order  of 
Moose.  At  the  same  time  John  C. 
Gustin,  administrator  of  the  estate 
of  Christopher  Gustin,  brought  a 
like  suit  in  the  same  court  against 
the  same  defendant.  From  the  dec- 
larations it  appears  that  suits  were 
commenced  in  the  city  court  of 
Birmingham,  Alabama,  a  court  of 
sreneral  jurisdiction,  and  judgments 
were  recovered,  respectively,  in  the 
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sum  of  $18,000  in  the  Kenney  Case 
and  $15,000  in  the  Gustin  Case.  A 
plea  was  filed  in  each  case  to  the 
jurisdiction  of  the  court,  alleging 
the  deceased  came  to  his  death  by 
injuries  inflicted  upon  his  person  in 
the  state  of  Alabama,  and  that  the 
death  occurred  within  the  state  of 
Alabama,  and  that  the  judgment 
upon  which  suit  was  brought  herein 
was  for  damages  assessed  for  the 
negligent  causing  of  the  death.  To 
this  plea  plaintiff  demurred,  and, 
the  demurrer  being  overruled,  plain- 
tiff in  each  instance  elected  to  stand 
by  his  demurrer,  and  judgment  was 
rendered  by  the  court.  F»om  this 
judgment  plaintiff  in  each  case  ap- 
pealed. The  questions  involved  in 
both  appeals  are  the  same,  and  the 
causes  have  been  consolidated. 

Section  2  of  our  Injuries  Act 
(Kurd's  Rev.  Stat.  1917,  chap.  70) 
provides  that  no  action  shall  be 
brought  or  prosecuted  in  this  state 
to  recover  diamages  for  a  death  oc- 
curring outside  of  this  state.  In 
Walton  v.  Pryor,  276  111.  563, 
L.R.A.1918E,  914,  115  N.  E.  2,  16 
N.  C.  C.  A.  191,  we  held  that  the 
courts  of  this  state  had  no  jurisdic- 
tion of  an  action  for  damages  oc- 
casioned by  death  occurring  in  an- 
other state  in  consequence  of  wrong- 
ful act,  neglect,  or  default.  In 
Dougherty  v.  American-McKenna 
Process  Co.  255  111.  369,  L.R.A. 
1915F,  955,  99  N.  E.  619,  Ann.  Cas. 
1913D,  568,  we  also  held  that  the 
courts  of  this  state  were  vdthout 
jurisdiction  to  entertain  such  a 
~  cause  of  action,  and  that  the  juris- 
dictional provisions  contained  in 
the  statute  did  not  contravene  the 
full  faith  and  credit  clause  of  the 
Federal  Constitution  (article  4,  § 
1),  or  the  provision  of  the  Federal 
Constitution  entitling  the  citizens  of 
each  state  to  all  the  privileges  and 
immunities  of  citizens  of  the  several 
states. 

The  original  action  on  which  the 
judgments  were  obtained  not  being 
maintainable  in  Illinois,  the  ques- 
tion arises  whether,  under  the  full 
faith  and  credit  clause  of  the  Fed- 
eral Constitution,  the  circuit  court 
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was  concluded  by  the  judgments  of 
the  Alabama  court,  or  whether  it 
could  look  behind  the  judgments  to 
determine  the  nature  of  the  causes 
of  action  upon  which  the  judgments 
were  based. 
The  full  faith  and  credit  clause  of 

the  Federal  Ck)nsti- 

lavr^f  oil  taith.         tutlOU    doeS  UOt  COm- 

?«  ^enf«?ce"^"*^  pel  a  statc  to  give  its 
foretHTn  courts    jurlsdiction 

Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.  191  U.  S.  373, 
48  L.  ed.  225,  24  Sup.  Ct.  Rep.  92. 
In  that  case  one  Illinois  corporation 
sued  another  Illinois  corporation  in 
the  New  York  supreme  court  upon 
an  Illinois  judgment.  The  New 
York  Code  provided  that  "an  action 
against  a  foreign  corporation  may 
be  maintained  by  another  foreign 
corporation,  or  by  a  nonresident,  in 
one  of  the  following  cases  only: 
.  .  .  (3)  Where  the  cause  of  ac- 
tion arose  within  the  state."  Code 
Civ.  Proc.  §  1780. 

It  was  argued  there  that  the  state 
could  not  exclude  a  foreign  corpor- 
ation from  suing  upon  judgments 
obtained  in  another  state,  because 
to  do  so  was  to  deny  full  faith  and 
credit  to  those  judgments.  In  pass- 
ing upon  the  question  the  court 
said:  "The  Constitution  does  not 
require  the  state  of  New  York  to 
give  jurisdiction  to  the  supreme 
court  against  its  will.  If  the  plain- 
tiff can  find  a  court  into  which  it 
has  a  right  to  come,  then  the  effect 
of  the  judgment  is  fixed  by  the  Con- 
stitution and  the  act  in  pursuance 
of  it  which  Congress  has  passed. 
Rev.  Stat.  §  905 ;  Comp.  Stat.  §  1519, 
3  Fed.  Stat.  Anno.  2d  ed.  p.  212. 
But  the  Constitution  does  not  re- 
quire the  state  to  provide  such  a 
court.  See  Missouri  v.  Lewis  (Bow- 
man V.  Lewis)  101  U.  S.  22,  30,  25 
L.  ed.  989,  992.  If  the  state  does 
provide  a  court  to  which  its  own 
citizens  may  resort  in  a  certain 
class  of  cases,  it  may  be  that  citi- 
zens of  other  states  of  the  Union 
also  would  have  a  right  to  resort  to 
it  in  cases  of  the  same  class." 

It  follows  from  this  holding  that. 


so  long  as  a  state  does  not  discrimi- 
nate between  its  own  citizens  and 
the  citizens  of  other  states,  it  may 
limit  the  jurisdiction  of  its  courts 
upon  actions  on  judgments,  the 
same  as  it  may  do  with  relation  to 
any  other  kind  of  action. 

It  now  remains  to  be  seen  how 
far  a  court  may  go  in  determining 
whether  or  not  it  has  jurisdiction  in 
an  action  brought  on  a  judgment. 
Where  an  action  is  brought  upon  a 
judgment  rendered  in  another  state, 
the  court  may.  ex- 
amine  into  the  na-  jnrudiction— 
ture  of  the  cause  of  SSSrLiSe. 
action  upon  which 
the  judgment  is  founded,  for  the 
purpose  of  determining  whether  it 
would  have  had  jurisdiction  of  the 
subject-matter  of  the  action,  and  if 
it  appears  that  the  court  would  not 
have  had  jurisdiction  of  the  origi- 
nal action,  it  will  not  have  juris- 
diction of  the  action  on  the  judg- 
ment. Wisconsin  v.  Pelican  Ins. 
Co.  127  U.  S.  265,  32  L.  ed.  239,  8 
Sup.  Ct.  Rep.  1370.  In  that  case, 
which  is  the  leading  case  in  the 
United  States  on  this  question,  an 
action  was  commenced  in  the  Unit- 
ed States  Supreme  Court  upon  a 
judgment  obtained  by  the  state  of 
Wisconsin  in  a  court  of  that  state 
for  a  penalty  for  violation  of  the 
statutes  of  that  state.  The  ground 
upon  which  the  jurisdiction  of  the 
Supreme  Court  of  the  United 
States  was  invoked  was  that  the 
plaintiff  was  one  of  the  states  of  the 
Union  and  the  defendant  a  corpo- 
ration of  another  state.  In  deter- 
mining that  it  was  without  juris- 
diction the  Supreme  Court  held  that 
the  provision  of  the  Constitution 
and  the  act  of  Congress  by  which 
the  judgments  of  the  courts  of  any 
state  are  to  have  such  faith  and 
credit  given  to  them  in  every  court 
within  the  United  States  as  they 
have  by  law  or  usage  in  the  state  in 
which  they  were  rendered  establish 
a  rule  of  evidence  rather  than  of 
jurisdiction,  and  said :  "While  they 
make  the  record  of  a  judgment  ren- 
dered, after  due  notice,  in  one 
state,  conclusive    evidence  in    the 
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courts  of  another  state  or  of  the 
United  States  of  the  matter  ad- 
judged, they  do  not  affect  the  juris- 
diction either  of  the  cpurt  in  which 
the  judgment  is  rendered  or  of  the 
court  in  which  it  is  offered  in  evi- 
dence. Judgments  recovered  in  one 
state  of  the  Union,  when  proved  in 
the  courts  of  another  government, 
whether  state  or  national,  within 
the  United  States,  differ  from  judg- 
ments recovered  in  a  foreign  coun- 
try in  no  other  respect  than  in  not 
being  re-examinable  on  their  mer- 
its, nor  impeachable  for  fraud  in 
obtaining  them,  if  rendered  by  a 
court  having  jurisdiction  of  the 
cause  and  of  the  parties.  Hanley  v. 
Donoghue,  116  U.  S.  1,  29  L.  ed. 
535,  6  Sup.  Ct.  Rep.  242.  .  .  . 
The  essential  nature  and  real 
foundation  of  a  cause  of  action  are 
not  changed  by  'recovering  judg- 
ment upon  it,  and  the  technical 
rules  which-  regard  the  original 
claim  as  merged  in  the  judgment 
and  the  judgment  as  implying  a 
promise  by  the  defendant  to  pay  it 
do  not  preclude  a  court  to  which  a 
judgment  is  presented  for  affirma- 
tive action  (while  it  cannot  go  be- 
hind the  judgment  for  the  purpose 
of  examining  into  the  validity  of 
the  claim)  from  ascertaining  wheth- 
er the  claim  is  really  one  of  such  a 
nature  that  the  court  is  authorized 
to  enforce  it." 

The  holding  in  that  case  was  fol- 
lowed and  approved  in  Anglo- 
American  Provision  Co.  v.  Davis 
Provision  Co.  supra;  Fauntleroy  v. 
Lum,  210  U.  S.  230,  52  L.  ed.  1039, 
28  Sup.  Ct.  Rep.  641 ;  Oklahoma  ex 
rel.  West  v.  Gulf,  C.  &  S.  F.  R.  Co, 
220  U.  S.  290,  55  L.  ed.  469,  31  Sup. 
Ct.  Rep.  437,  Ann.  Cas.  1912C,  524 ; 
Carpenter  v.  Beal-McDonnell  (D. 
C.)  222  Fed.  453;  Beal  v.  Carpen- 
ter, 148  C.  C.  A.  633,  235  Fed.  273. 
These  cases  clearly  distinguish  be- 
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tween  a  defense  which  is  directed 
to  the  jurisdiction  of  the  court  in 
which  suit  is  brought  on  a  judg- 
ment and  a  defense  which  goes  to 
the  merits  of  the  original  action. 
While  it  could  not  be  questioned 
that  in  a  suit  on  a  judgment  a  de- 
fense which  is  di- 
rected to  the  merits  law^fuii  tauik 
of  the   original  ac-  SSfeni'e* "" 

tion      would      be      in    merit*  of  orlgr- 

violation  of  the  full  *"**  •^"^■• 
faith  and  credit  clause  of  the  Con- 
stitution, it  is  equally  clear  that  an 
inquiry  for  the  purpose  of  merely 
determining  the  jurisdiction  of  the 
court  in  an  action  on  the  judgment 
makes  no  attack  upon  the  judg- 
ment itself  and  does  not  question  its 
binding  force.  Such  an  inquiry  does 
not  constitute  a  collateral  attack 
upon  the  judgment. 

Plaintiffs  rely  upon  Fauntleroy 
V.  Lum,  210  U.  S.  230,  52  L.  ed. 
1039,  28  Sup.  Ct.  Rep.  641,  and  Beal 
V.  Carpenter,  supra,  in  support  of 
their  contention  that  a  judgment  re- 
covered in  a  court  of  another  state 
is  enforceable,  even  though  the 
cause  of  action  upon  which  it  is 
based  would  have  been  unenforce- 
able in  a  court  of  this  state.  A  care- 
ful analysis  of  those  cases  discloses 
that  they  have  followed  the  holding 
in  Wisconsin  v.  Pelican  Ins.  Co., 
supra,  and  that  they  do  not  support 
the  contention  of  plaintiffs. 

The  legislature  has  seen  fit  to  for- 
bid recovery  in  this  state  for  a 
death  by  wrongful  act  occurring 
without  the  state,  and  has  deprived 
our  courts  of  jurisdiction  to  enter- 
tain such  a  cause  of  action.  Under 
the  holdings  in  the  ^^^     ^^^_ 

cases  cited,  the  Cir-   foretfrn-^aase 

cult  Court  properly  J\.-i-i\*JJJJ.. 
held    that    it    was 
without  jurisdiction,  and  its  judg- 
ment in  each  case  is  therefore  af- 
firmed. 

Petition  for  rehearing  denied. 
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ANNOTATION. 

Refusal  to  entertain  an  action  upon  a  judgment  rendered  in  another  slate  upon 
a  cause  of  action  which  it  would  have  been  contrary  to  stetnte  or  public 
policy  of  the  forum  to  have  enterteined. 


Generality. 

The  question  involved  in  the  report- 
ed case,  whether  a  court  of  one  state 
may,  notwithstandingr  the  full  faith 
and  credit  provision  of  the  Federal 
Constitution,  refuse  to  reco^rnize  or 
enforce  a  jud^rment  rendered  in  an- 
other, because  it  is  founded  upon  a 
claim  or  cause  of  action  the  enforce- 
ment of  which  in  the  first  instance 
would  have  been  contrary  to  the  public 
policy  embodied  in  an  express  statute 
or  in  a  rule  established  by  a  series  of 
uniform  judicial  precedents  of  the 
former  state, — is  one  which  presents 
considerable  doubt  and  difficulty. 

The  reported  case  (Kenney  v.  Su- 
preme Lodge,  L.  0.  M.  ante,  964),  in 
support  of  its  decision  that  a  court  of 
a  state  which  has  enacted  a  statute 
that  no  action  shall  be  brought  or 
prosecuted  in  the  state  to  recover  dam- 
ages for  a  death  occurring  outside  the 
state  is  not  bound  to  enforce  a  judg- 
ment rendered  in  another  state  upon 
such  a  cause  of  action,  invokes  the 
distinction  between  defenses  which  go 
to  the  jurisdiction  and  those  which 
go  to  the  merits.  That  distinction  is 
made  and  applied  in  Anglo-American 
Provision  Co.  v.  Davis  Provision  Co. 
(1903)  191  U.  S.  873,  48  L.  ed,  225,  24 
Sup.  Ct.  Rep.  92,  infra  (see  also  Rose's 
Notes  for  this  case),  with  the  result 
that  the  statute  in  question  was  held 
to  go  to  the  jurisdiction,  and  in  Faunt- 
leroy  v.  Lum  (1908)  210  U.  S.  230,  62 
L.  ed.  1039,  28  Sup.  Ct.  Rep.  641  (see 
also  Rose's  Notes  for  this  case),  with 
the  result  that  the  statute  there  in 
question  was  held  to  go  to  the  merits, 
and  not  to  the  jurisdiction. 

In  Fauntleroy  v.  Lum  (U.  S.)  supra, 
a  majority  of  the  United  States  Su- 
preme Court  (reversing  the  decision 
of  the  Mississippi  supreme  court 
(1902)  80  Miss.  757,  92  Am.  St.  Rep. 
620,  32  So.  290)  held  that,  under  the 
full  faith  and  credit  clause,  the  Missis- 
sippi court  could  not  refuse  to  enter- 
tain an  action  on  a  judgment  of  a  Mis- 
souri court,  based  upon  an  award  in 


arbitration  proceedings  in  Mississippi, 
because  the  original  controversy  grew 
out  of  a  gambling  transaction  in  fu- 
tures in  Mississippi,  which  the  Mis- 
sissippi statute  declared  a  misde- 
meanor, the  statute  further  providing 
that  contracts  arising  out  of  such 
transactions  should  not  be  enforced 
in  any  court.  Mr.  Justice  Holmes, 
who  wrote  the  prevailing  opinion,  dis-  * 
tinguished  the  case  from  Anglo-Amer- 
ican Provision  Co.  v.  Davis  Provision 
Co.  (U.  S.)  supra,  upon  the  ground 
that  in  that  case,  the  New  York  stat- 
utes refused  to  provide  a  court  into 
which  a  foreign*  corporation  could 
come  except  upon  causes  of  action 
arising  within  the  state,  and  that  the 
decision  in  that  case  that  a  court 
of  New  York  was  not  bound  to  enforce 
a  judgment  rendered  in .  Illinois  be- 
tween Illinois  corporations,  upon  a 
cause  of  action  not  arising  in  New 
York,  was  upon  the  ground  that  the 
state  of  New  York  was  under  no  con- 
stitutional obligation  to  give  jurisdic- 
tion to  its  supreme  court  against  its 
will,  whereas  the  Mississippi  statute 
in  the  case  at  bar  did  not  go  to  the 
jurisdiction  of  the  courts  but  to  the 
merits  of  the  cause  of  action.  This 
opinion  characterizes  as  a  dictum  the 
passage  in  the  opinion  in  Wisconsin 
V.  Pelican  Ins.  Go.  (1888)  127  U.  & 
266,  32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370 
(see  also  Rose's  Notes  for  this  case), 
which  has  been  treated  as  meaning 
that  a  court  of  one  state,  when  asked 
to  entertain  an  action  on  a  judgment 
of  another,  may  go  behind  the  judg- 
ment and  look  to  the  cause  of  action 
upon  which  it  was  based;  and  calls 
attention  to  the  fact  that  the  suit  in 
that  case  was  not  brought  in  one  state 
upon  a  judgment  of  another,  but  was 
brought  originally  in  the  United 
States  Supreme  Court  by  the  state  of 
Wisconsin  upon  a  Wisconsin  judgment 
against  a  foreign  corporation.  An 
emphatic  dissent  from  the  decision 
in  the  Fauntleroy  Case  is  registered 
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by  the  dissenting  opinion  of  Mr.  Jus- 
tice White,  with  whom  concurred  Har- 
lan, McKenna,  and  'Day,  J  J.  That 
opinion  reaffirms  Wisconsin  v.  Peli- 
can Ins.  Co.  (U.  S.)  supra,  as  author- 
ity for  the  principle  that  the  full  faith 
and  credit  provision  does  not  deprive 
the  court  of  the  right  to  go  behind  the 
face  of  a  money  judgment  and  ascer- 
tain the  cause  of  action  upon  which  it 
has  been  rendered.  In  this  connection 
the  court  quoted  as  follows  from  the 
opinion  in  the  Pelican  Case,  employ- 
ing brackets  at  the  place  indicated: 
"The  essential  nature  and  real  founda- 
tion of  a  cause  of  action  are  not 
changed  by  recovering  judgment  upon 
it;  and  the  technical  rules  which  re- 
gard the  original  claim  as  merged  in 
the  judgment,  and  the  judgment  as  im- 
plying a  promise  by  the  defendant  to 
pay  it,  do  not  preclude  a  court  to  which 
a  judgment  is  presented  for  affirmative 
action  [while  it  cannot  go  behind  the 
judgment  for  the  purpose  of  examin- 
ing into  the  validity  of  the  claim] 
from  ascertaining  whether  the  claim 
is  really  one  of  such  a  nature  that  the 
court  is  authorized  to  enforce  it.'' 
After  quoting  this  language  from  the 
Pelican  Case,  the  dissenting  opinion 
in  the  Fauntleroy  Case  alludes  to  the 
argument  of  the  prevailing  opinion  in 
that  case  to  tiie  effect  that  the  ruling 
in  the  Pelican  Case  was  qualified  by 
the  bracketed  sentence  in  the  passage ; 
and  in  answer  to  that  argument  said 
that  the  words  "validity  of  the  claim,*' 
used  in  that  sentence,  merely  pointed 
out  the  absence  of  power,  when  a 
judgment  is  one  which  is  entitled  to 
be  enforced,  to  relitigate  the  mere 
question  of  liability ;  and  that  the  lan- 
guage following  the  bracketed  sen- 
tence, which  declares  that  the  court  is 
empowered  'to  ascertain  whether  the 
claim  is  really  one  of  such  a  nature 
that  the  court  is  entitled  to  enforce 
it,"  left  no  room  for  the  implication 
that  the  bracketed  sentence  was  in- 
tended to  destroy  the  very  doctrine 
upon  which  the  decision  in  the  Pelican 
Case  was  necessarily  based,  and  with- 
out which  the  decision  must  have  been 
otherwise.  Continuing,  Justice  White 
said  that  the  decision  in  the  Pelican 
Case  had  never  been  overruled  or 
qualified,  but,  on  the  contrary,  that 
decision  has  been  affirmed  and  approv- 


ingly cited  in  many  cases,  mentioning 
specifically  Colb  v.  Cunningham 
(1890)  133  U.  S.  538,  33  L.  ed.  538,  10 
Sup.  Ct.  Rep.  269  (see  also  Rose's 
Notes  for  this  case) ;  Andrews  v.  An- 
drews (1903)  188  U.  S.  14,  47  L.  ed. 
366,  23  Sup.  Ct.  Rep.  237  (see  also 
Rose's  Notes  for  this  case),  neither 
of  which  is  within  the  scope  of  this 
note;  and  Anglo-American  Provision 
Co.  V.  Davis  Provision  Co.  which  has 
already  been  referred  to. 

The  case  of  Irose  v.  Balla  (1914) 
181  Ind.  491, 104  N.  E.  851,  is  not  with- 
in the  scope  of  the  note,  but  is  cited 
here  for  the  statement  by  the  court 
that  it  is  not  to  be  doubted  that  cases 
involving  the  peculiar  public  policy  of 
a  state  with  respect  to  matters  of 
purely,  domestic  character,  such  as 
marriage  and  divorce,  do  not  present 
the  same  questions  under  the  full' 
faith  and  credit  clause  which  arise  in 
cases  where  common-law  rights  are 
involved,  or  causes  of  action  created 
by  statute,  not  inconsistent  with  local 
policy ;  in  such  cases,  where  the  action 
is  brought  to  enforce  a  foreign  judg- 
ment, or  rights  under  it,  the  court  in 
which  such  action  is  brought  may  in- 
quire into  the  original  cause  of  action 
itself,  as  to  whether  it  amounts  to  an 
invasion  of  the  laws  of  that  state,  or 
is  in  contravention  of  its  public  pol- 
icy. See  also,  in  this  connection,  In- 
terstate Sav.  &  T.  Co.  V.  Wyatt  (1915) 
27  Colo.  App.  217,  147  Pac.  444,  infra. 

In  Beal  v.  Carpenter  (1916)  148  C. 
C.  A.  633,  235  Fed.  273,  however,  the 
court,  upon  the  authority  of  Christ- 
mas V.  Russell  (1866)  5  Wall.  (U.  S.) 
290,  18  L.  ed.  475,  and  Fauntleroy  v. 
Lum  (1908)  210  U.  S.  230,  52  L.  ed. 
1039,  28  Sup.  Ct.  Rep.  641,  declared 
that,  in  a  suit  upon  a  judgment  or  de- 
cree of  a  court  of  another  state,  the 
same  credit  and  effect  must  be  given 
to  it  by  the  court  in  which  the  suit  on 
the  judgment  or  decree  is  brought  as 
would  be  given  to  it  in  the  foreign 
state,  although  the  judgment  or  decree 
is  founded  upon  a  contract  or  trans- 
action, or  an  action,  good  in  the  for- 
eign state,  but  contrary  to  the  public 
policy  of,  and  forbidden  under  penal- 
ties of,  the  state  in  which  the  suit 
upon  the  judgment  or  decree  is 
brought.    This  was  an  action  in  the 
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Federal  court  in  Arkansas  upon  a  judg- 
ment rendered  in  New  York  upon  cer- 
tain stock  transactions  which  were 
valid  by  the  law  of  New  York,  where 
the  contracts  were  made  and  perform- 
able,  but  which  were  contrary  to  the 
public  policy  of  Arkansas. 

So,  in  Westwater  v.  Murray  (1917) 
157  C.  C.  A.  589,  245  Fed.  427,  the 
court  said,  upon  the  authority  of 
Fauntleroy  v.  Lum  and  Beal  v.  Car- 
penter, that,  under  the  full  faith  and 
credit  clause,  the  courts  of  Ohio  would 
be  bound  to  enforce  a  judgment  ren- 
dered in  another  state  upon  a  cognovit 
note,  including  a  provision  for  attor- 
neys' fees,  meaning  apparently  that 
that  would  be  true  even  if  it  were  con- 
trary to  the  public  policy  of  Ohio  to 
enforce  a  provision  for  attorneys'  fees 
in  a  note  made  and  payable  in  another 
state.  The  court,  however,  seems  to 
have  been  of  the  opinion  that  while 
such  provision  in  a  note  made  and 
payable  in  Ohio  would  be  contrary  to 
the  public  policy  of  that  state,  and 
void,  it  would  not  be  contrary  to  the 
public  policy  of  Ohio  to  enforce 
such  a  provision  in  a  note  governed 
by  the  law  of  another  state.  Upon 
that  hypothesis,  of  course,  there 
would  be  no  ground  for  refusing  to 
entertain  the  action  on  the  judgment 
of  the  other  state. 

In  Phillips  V.  Godfrey  (1860)  7 
Bosw.  (N.  Y.)  151,  the  court  disposed, 
as  scarcely  worthy  of  notice,  of  the 
objection  that  the  cause  of  action 
upon  which  the  judgment  recovered  in 
the  other  state  was  obtained  was  such 
as  could  not  have  been  sued  upon  in 
the  courts  of  New  York;  but  the  re- 
port does  not  show  that  the  objection 
to  the  action  upon  the  original  cause 
of  action,  if  brought  in  New  York, 
would  have  been  upon  the  ground  that 
it  was  contrary  to  the  public  policy  of 
New  York  to  entertain  the  action.  It 
is  obvious,  of  course,  that  an  objection 
which  did  not  rise  above  the  point 
that  the  original  cause  of  action  was 
lacking  in  merit,  tested  by  the  law  of 
New  York,  would  afford  no  ground 
Whatever  for  refusing  to  entertain 
the  action  based  upon  the  judgnient  in 
the  other  )3tate. 

In  Minkus  v.  Armstrong  (1907)  90 


Miss.  751,  12  L.R.A.(N.S.)  873,  44  So. 
32,  it  was  held  that  a  court  of  Missis- 
sippi would  not  entertain  an  action- 
commenced  before  the  recognition  by 
the  laws  of  that  state  of  the  right  of 
the  wife  and  children  of  a  party  pay* 
ing  money  on  a  future  transaction,  or 
the  party  himself,  to  sue  for  and  re- 
cover such  money — ^to  enforce  a  judg- 
ment recovered   in   Tennessee   under 
such  a  statute.    The  court,  however,  ob- 
served that  it  did  not  decide  at  that 
time  anything  as  to  the  rlg^ht  of  the 
widow  to  maintain  the  action  if  com- 
menced after  the  adoption  of  the  Mis- 
sissippi statute;  and  in  a  subsequent 
action  upon  the  same  judgment,  com- 
menced after  the  Mississippi  statute 
had  been  put  in  force,  it   was  held 
that  the  action  would  lie  (  (1908)  B^ 
Miss.   621,   47   So.   467).     The  court 
pointed  out  in  the  last  case  that  tite 
previous   decision   was   simply   rede- 
clarihg  the  law  as  held  by  the  Missis- 
sippi  supreme   court  in  the  case  of 
Lum  V.  Fauntleroy    (1902)    80  Bliss. 
'/57,  92  Am.  St.  Rep.  620,  32  So.  290. 
and  that  the  latter  case  had  been  in 
the  meantime  reversed  by  the  United 
States  Supreme  Court  (Fauntleroy  v. 
Lum  (U.  S.)  supra) ;  and  the  opinion 
concludes  that,  in  the  light  of  that 
decision,  the  plaintiff  in  the  case  at 
bar   had  the   right  to   maintain  the 
suit  on  "the  Tennessee  judgment,  what- 
ever it  may  have  been  founded  upon 
there,  and  that  she  also  now  had  the 
right  under  the   Mississippi   statute. 
The  West  Virginia  supreme  court  in 
Roller  V.  Murray  (1912)  71  W.  Va.  161. 
L.R.A.1915F,  984,  76  S.  E.  172,  Ann. 
Cas.  1914B,  1139,  held  that  a  decree 
of  a  court  of  Virginia  declaring  a  con- 
tract void  and  unenforceable  because 
champertous  ynder  the  law  of  tliat 
state  was  entitled  to  full  faith  and 
credit  in  another  state  in  which  the 
contract,  unaffected  by  that  decision, 
would  be  valid.    The  court  said:   "U 
it  were  an  affirmative  judgment  of  the 
Virginia   court  against  the  plaintiff 
here,  based  upon  a  statute,  instead  of 
the  common  law  as  understood  in  Vi^ 
ginia,  it  would  be  entitled  to  respect 
and  full  faith  and  credit,  however  dif- 
ferent our  law  might  be,  and  even 
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;  were  contrary  to  the  public 
this  state."  A  writ  of  error 
case  was  dismissed  by  the 
:ates  Supreme  Court  for  want 
iction  ((1914)  234  U.  S.  738, 
1570,  34  Sup.  Ct.  Rep.  902), 

ground  that  no  substantial 
question  was  involved  in  the 
n  that  the  decision  of  the 
?inia  court,  giving  conclusive 
he  Virginia  judgment,  denied 
jss  of  law,  for,  even  suppos- 
the  court  erred  in  that  re- 
ras  no  more  than  an  error  of 
imitted  in  the  exercise  of 
on. 

tu  V.  Davis  (1909)  151  N.  C. 
I.  E.  969,  it  was  held  that 
upon  a  judgment  rendered  in 
itate  could  not  be  defended 
ound  that  the  judgment  was 
a  gambling  transaction,  that, 
having  been  raised  and  de- 
adversely  to  the  defendant 
ate  in  which  the  judgment 
lered,     and    the    judgment, 

not  being  open  to  attack 
;  ground  in  that  state.  The 
;  invoked  the  provision  of  the 
rolina  statute:  "Nor  shall 
\  of  this  state  have  any  juris- 
entertain  any  suit  or  action 
upon  a  judgment  based  on 
I  contract  [gambling  con- 
The  statute,  however,  was 
i  inapplicable  for  the  reason 
VjCry  question  whether  the 
original  judgment  arose  out 
ibling  transaction  had  been 
dversely  to  the  defendant  in 
state.  If,  as  is  apparently 
decision  in  the  other  state 
e  point  that  the  contract  was 
»mbling  transaction  at  eAh 
)  no  ground  upon  which  a 
rhe  latter  state  could  refuse 
in  the  action,  since  that  de- 
ft of  course  conclusive  as  to 
s.  The  case  was  therefore 
srent  from  one  in  which  the 

in  the  other  state  is  ren- 
m  the  footing  of  a  transac* 
1,  though  not  contrary  to  the 
iblic  policy  of  that  state,  is 
to  the  public  policy  of  the 
vfiich  the  action  is  brought 
i  the  judgment.    In  this  con- 


nection, the  North  Carolina  court  ob- 
served that  there  is  no  recognizable 
principle  that  would  prevent  a  state 
legislature  from  withdrawing  the  ju- 
risdiction of  its  courts  from  an  action 
to  enforce  judgments,  when  it  was 
admitted  or  clearly  appeared  that  re- 
covery had  been  awarded  on  a  trans- 
action forbidden  by  its  public  policy 
or  statute  law,  and  the  matter  had  not 
been  raised,  considered,  or  determined 
in  the  courts  "of  the  original  forum; 
adding  that  the  question  is  expressly 
reserved  in  Anglo-American  Provi- 
sion Co.  V.  Davis  Provision  Co. 
(1903)  191  U.  S.  373,  48  L.  ed.  225, 
24  Sup.  Ct.  Rep.  92,  and  is  not  nec- 
essarily determined  in  Fauntleroy 
V.  Lum,  as  that  decision  is  chiefly 
made  on  the  fact  that  the  legislation 
there  presented  was  addressed  to  the 
rights  of  the  parties,  and  the  duty  of 
the  domestic  courts  concerning  them, 
and  not  to  their  jurisdiction  and  pow- 
er, though  the  opinion  arguendo  gives 
decided  intimation  against  the  valid- 
ity of  such  legislation  except  to  the 
extent  that  like  defense  and  inquiry 
would  be  open  to  defendant  in  the 
courts  of  -the  sister  state  where  the 
judgment  was  obtained." 

Caruthers  v.  Corbin  (1868)  38  Ga. 
75,  declares  j^enerally  that  while  the 
court  will  not  enforce  the  laws  of  an- 
other state  which  contravene  the  pub- 
lic policy  of  the  forum,  yet  it  will 
respect  a  judgment  of  another  state 
giving  effect  to  a  will  whi*ch,  accord- 
ing to* the  law  of  Georgia,  would  be 
illegal  because  of  provisions  for  the 
manumission  of  slaves.  The  court 
said,  however,  that  it  was  not  called 
upon  to  enforce  any  illegal  provisions 
of  the  will,  and  that  the  question  of 
emancipation  was  not  in  any  way  be- 
fore it. 

Judgment  under  penal  itatnte. 

It  is  a  well-settled  principle  that  no 
state  will  enforce  penalties  imposed 
by  the  laws  of  anothei*;  and  the  case 
of  Wisconsin  v.  'Pelican  Ins.  Co. 
(1888)  127  U.  S.  290,  32  L.  ed.  248,  8 
Sup.  Ct.  Rep.  137a,  was;  formerly  at 
least,  supposed  to  have  established  the 
principle  that  the  full  faith  and  credit 
provision  of  the  Federal  Constitution 
does  not  require  a  court  of  one  state 
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to  enforce  or  entertain  an  action  upon 
|a  judgment  rendered  under  a  penal 
statute  of  the  latter^  that  is,  a  statute 
which  is  penal  in  the  international 
sense.  Although,  as  already  stated, 
that  was  not  a  case  in  which  an  action 
was  brought  in  one  state  to  enforce  a 
judgment  recovered  in  another,  but 
was  a  suit  originally  brought  in  the 
United  States  Supreme  Court  by  the 
state  of  Wisconsin  against  a  foreign 
corporation,  to  enforce  a  Wisconsin 
judgment,  the  argument  by  which 
the  court  sustained  its  decision  that 
it  would  not  entertain  the  action  be* 
cause  the  judgment  was  founded  on  a 
penal  statute  was,  in  statement  at 
least,  specifically  applied  to  an  action 
in  one  state  to  enforce  a  judgment 
rendered  in  another;  and  the  opinion 
expressly  declares  that  ''the  applica- 
tion of  the  rule  [that  the  courts  of 
one  state  or  country  will  not  enforce 
the  penalties  of  another]  to  the  courts 
of  other  states  and  of  the  United 
States  is  not  affected  by  the  provisions 
of  the  Constitution  and  the  act  of  Con- 
gress, by  which  the  judgments  of  the 
courts  of  any  state  are  to  have  such 
faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  state  in 
which  they  were  rendered."  The 
court  further  stated  that  the  only 
cases  cited  in  the  argument  which 
tended  to  support  the  view  that  the 
courts  of  one  state  will  maintain  an 
action  upon  a  judgment  rendered  in 
another  state  for  a  penalty  incurred 
by  a  violation  of  her  municipal  laws 
are  Spencer  v.  Brockway  (1821)  1 
Ohio,  259,  13  Am.  Dec.  615;  Healy  v. 
Root  (1833)  11  Pick.  (Mass.)  389;  and 
Indiana  ex  rel.  Stone  v.  Helmer  (1866) 
21  Iowa,  370;  and  added  that  the  de- 
cision in  each  of  these  cases  appears 
to  have  been  mainly  based  upon  the 
supposed  effect  of  the  provisions  of 
the  Constitution  and  act  of  Congress 
as  to  the  faith  and  credit  due  to  a 
judgment  rendered  in  another  state, 
which  had  not  then  received  a  full 
exposition  from  the  United  States  Su- 
preme Court. 

Upon  the  authority  of  the  Pelican 
Case  the  Maryland  court  of  appeals 
in  Attrill  V.  HtMltington  (1889)  70  Md. 


191,  2  L.R.A.  779,  14  Am.  St.  Rep.  344, 
16  Atl.  651,  held  that  an  action  would 
not  lie  in  Maryland  to  enforce  a  judg- 
ment recovered  in  New  York  under  a 
statute  which  the  Maryland  court 
characterized  as  a  penal  statute. 
While  the  judgment  in  this  case  was 
reversed  by  the  United  States  Supreme 
Court  in  (1892)  146  U.  S.  657,  36  L. 
ed.  1123,  13  Sup.  Ct.  Rep.  224,  the  re- 
versal was  upon  the  ground  that  the 
New  York  statute  under  which  the 
judgment  involved  in  that  case  was 
rendered  was  not  a  penal  statute  in 
the  international  sense  and  within  the 
general  principle  above  stated.  The 
court  clearly  assumed  throughout 
that  the  Maryland  court  would  not 
have  been  bound  to  entertain  the, ac- 
tion upon  the  judgment  if  the  statute 
under  which  it  was  rendered  had  been 
a  penal  one  in  the  international  sense. 
The  passage  above  quoted  from  the 
Pelican  Case,  beginning,  "The  applica- 
tion of  the  rule,"  etc.,  is  quoted  in  the 
opinion  in  the  Huntington  Case  as  one 
of  the  principal  propositions  affirmed 
in  the  Pelican  Case.  That  the  court  in 
the  Huntington  Case  did  not  deny,  but, 
on  the  other  hand,  recognized  the  prin- 
ciple that  a  court  of  one  state  is  not 
bound  to  enforce  a  judgment  rendered 
under  a  penal  statute  of  another,  is 
placed  beyond  a  doubt  by  the  follow- 
ing quotation  from  the  opinion :  ''If  a 
suit  to  enforce  a  judgment  rendered 
in  one  state,  and  which  has  not 
changed  the  essential  nature  of  the 
•liability,  is  brought  in  the  courts  of 
another  state,  this  court,  in  order  to  de- 
termine, on  writ  of  error,  whether  the 
highest  court  of  the  latter  state  has 
given  full  faith  and  credit  to  the  judg- 
ment, must  determine  for  itself  wheth- 
er the  original  cause  of  action  is  penal 
in  the  international  sense.''  This  view 
of  the  Huntington  Case  is  further  sus- 
tained by  the  fact  that  the  opinion  de- 
clares in  effect  that  the  criterion 
adopted  by  it  as  to  penal  laws  in  an 
international  sense  would  be  binding 
upon  a  Federal  court  even  though  the 
action  was  based,  not  upon  a  judgment, 
but  immediately  upon  the  statute  of 
the  other  state;  though  conceding  that 
it  would  not  be  binding  upon  the  state 
court  in  such  case,  it  being  binding 
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upon  the  state  court  only  when  the  ac- 
tion is  brought  upon  a  judgment  of 
the  other  state. 

In  Andrews  v.  Andrews  (1903)  188 
U.  S.  14,  47  L.  ed.  866,  28  Sup.  Ct. 
Rep.  287,  a  case  on  its  facts  not  with- 
in the  scope  of  the  note,  the  court,  re- 
ferring to  the  Pelican  Case,  said: 
''This  court  having  concluded  that  or- 
dinarily a  penalty  imposed  by  the  laws 
of  one  state  could  have  no  extraterri- 
torial operation,  came  then  to  consider 
whether,  under  the  due  faith  and  cred- 
it clause  of  the  Constitution,  a  judg- 
ment rendered  upon  a  penal  statute 
was  entitled  to  recognition  outside  of 
the  state  in  which  it  had  been  ren- 
dered because  the  character  of  the 
cause  of  action  had  been  merged  in  the 
judgment  as  such.  In  declining  to  en- 
force a  Wisconsin  judgment,  and  in 
deciding  that,  notwithstanding  the 
judgment  and  due  faith  and  credit 
clause  of  the  Constitution,  the  power 
existed  to  look  back  of  the  judgment 
and  ascertain  whether  the  claim 
which  had  entered  into  it  was  one 
susceptible  of  being  enforced  in  an- 
other state,  the  court,  speaking 
through  Mr.  Justice  Gray,  said :  [Here 
follows  the  passage  already  quoted 
from  the  Pelican  Case,  beginning,  'The 
application  of  the  rule,'  etc.]'' 

Upon  the  authority  of  the  Pelican 
Case  and  the  Huntington  Case,  it  was 
held  in  Arkansas  v.  Bowen  (1894)  8 
App.  D.  C.  537,  that  a  court  of  the  Dis- 
trict of  Columbia  was  not  bound,  un- 
der the  full  faith  and  credit  provision, 
to  entertain  an  action  upon  a  judg- 
ment recovered  in  Arkansas  under  a 
penal  statute. 

The  case  of  Interstate  Sav.  &  T.  Co. 
V.  Wyatt  (1915)  27  Colo.  App.  217, 
147  Pac.  444,  resembles  the  Hunting- 
ton Case,  as  the  court,  while  holding 
that  the  statute  under  which  the  judg- 
ment in  question  was  recovered  in  the 
other  state  was  not  penal  in  the  sense 
of  the  principle  that  a  court  of  one 
state  or  country  will  not  enforce  the 
penal  laws  of  another,  and  therefore 
that  the  action  could  be  maintained  on 
the  judgment,  declared  generally  that 
the  rule  that  the  judgment  of  one  state 
must  be  given  full  faith  and  credit 
when  sued  upon  in  another  is  subject 


to  the  exception  that  the  judgment 
sued  upon  in  the  sister  state  may  be 
inquired  into  for  the  purpose  of  as- 
certaining whether  the  tribunal  in 
which  it  was  obtained  had  jurisdic- 
tion, and  whether  it  was  obtained 
through  the  enforcement  of  a  penal 
law  of  the  other  state;  observing  fur- 
ther that  it  had  been  held  i^lso  that  its 
enforcement  in  a  sister  state  depended 
upon  whether  the  law  upon  which  it 
was  obtained  was  repugnant  to  justice 
or  good  morals,  or  offended  the  policy 
of  the  state  in  which  it  was  sought 
to  be  enforced,  or  was  calculated  to 
injure  such  state  or  its  citizens.  < 

In  Roller  v.  Murray  (1912)  71 W.  Va. 
161,  L.R.A,1915|F,  984,  76  S.  E.  172, 
Ann.  Cas.  1914B,  1189,  also  the  court 
assumed  obiter  that  the  Pelican  Case 
had  established  an  exception  in  case 
of  a  judgment  under  a  statute  penal 
in  the  international  sense  within  the 
criterion  adopted  in  Huntington  v.  At- 
trill  (1892)  146  U.  8.  657,  86  L.  ed. 
1128,  18  Sup.  Ct.  Rep.  224,  supra. 

In  Re  Neidnig  (1908)  123  App.  Div. 
894,  108  N.  ¥•  Supp.  478,  the  court  de- 
clares generally  that  there  is  a  well- 
recognized  exception  to  the  rule  that 
requires  full  faith  and  credit  to  be 
given  to  foreign  judgments;  and  that 
when  the  judgment  is  in  the  nature  of 
a  police  regulation  of  the  country 
wherein  it  was  made,  it  has  no  extra-' 
territorial  force  as  a  judgment.  The 
judgment  in  this  case,  however,  was 
rendered  in  another  country,  and  not 
in  another  state,  so  that  the  full  faith 
and  credit  clause  of  the  Federal  Con- 
stitution did  not  apply  to  it. 

Aside  from  the  earlier  cases  already 
cited,,  which  were  disapproved  in  the 
Pelican  Case,  apparently  the  only  case 
which  has  expressly  held  that  a  court 
of  one  state  was  bound  to  enforce  a 
judgment  rendered  under  a  penal  stat- 
ute of  another  is  Schuler  v.  Schuler 
(1904)  209  111.  522,  71  N.  E.  16,  where 
the  court  declared  that  when  a  court 
of  a  sister  state  having  jurisdiction 
of  the  persons  and  of  the  subject-mat- 
ter has  taken  cognizance  and  rendered 
a  judgment  in  a  sum 'of  money  for  the 
penalty  prescribed  or  the  amou^f  pro- 
vided for  under  a  penal  statute,  a 
judgment  so  rendered  is  entitled  to 
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full  faith  and  credit  in  every  other 
state,  and  an  action  may  'be  main- 
tained thereon  in  another  state*  The 
court  does.  not. discuss  the  question, 
but  cites  2  Black  on  Judgments,  2d  ed. 
§§  870,  871,  which  do  not  appear  to 
support  the  decision  in  its  broad 
scope. 

The  prevailing  opinion  by  Mr.  Jus- 
tice Holmes  in  Fauntleroy  v.  Lum 
(1908)  210  U.  S.  230,  52  L.  ed.  1039,  28 
Sup.  Ct.  Rep.  641,  however,  not  only 
throws  some  doubt  upon  the  Pelican 
Case  as  authority  for  the  general  prin- 
ciple that  a. court  of  on&  ;^ate,  when 
called  upon,  to  enforce  a  Judgment 
of  another,  may  go.  behind  the  face 
of  the  judgment  to  ascertain  if  it  was 
rendered  upon  a  cause  of  action  the 
enforcement  of  which  would  have 
been  contrary  to  the  public  policy  of 
the  former,  but  also  upon  its  specific 
application  of  that  principle  to  judg- 
ments rendered  under  penal  statutes. 
He  called  attention  to  the  fact,  already 
alluded  to,  that  the  Pelican  Case  did 
not  involve  an  action  in  one  state  upon 
a  judgment  recovered  in  another,  but 
was  an  original  action  in  the  United 
States  Supreme  Court  by  the  state  of 
Wisconsin  upon  a  judgment  recovered 
against  a  foreign  corporation  for  a 
line  or  penalty  imposed  by  the  Wis- 
consin statute  upon  corporations  do- 
ing business  within  the  state  and  fail-* 
ing  to  make  certain  returns,  and  that 
the  ground  of  the  decision  was  that 
the  original  jurisdiction  given  to  the 
Supreme  Court  was  confined  to  "con- 
troversies of  a  civil  nature,"  which  the 
judgment  in  suit  was  not;  and  he 
characterized  all  that  was  said  on  the 
point  in  the  Pelican  Case  as  a  dic- 
tum. 

The  dissenting  opinion  of  Mr.  Jus- 
tice White  in  Fauntleroy  v.  Lum,  how- 
ever, apparently  assumes  that  the 
principle  under  discussion  with  ref- 
erence to  judgments  under  penal  stat- 
utes was  established  by  the  Pelican 
Case,  and  it  is  not  even  overthrown 
by  the  majority  opinion  in  the  case 
at  bar.  He  said  in  this  connection: 
"If  a  judgment  for  a  penalty  in  money, 
rendered  in  one  state,  may  not  be  en-, 
forced  in  another,  by  the  same  prin- 
ciples  a  judgment   rendered   in   one 


state,  giving  to  the  other  party  the 
results  of  prohibited  and  criminal  acts 
done  in  another  state,  is  not  entitled 
to  be  enforced  in  the  state  whose  laws 
have  been  violated." 

Although  the  question  as  to  what 
laws  are  penal  in  the  international 
sense  and  within  the  principle  that 
such  laws  will  not  be  enforced  in  an- 
other state  or  country  is  not  within 
the  scope  of  this  note,  it  may  be  ob- 
served that  the  strict  criterion  of  pe- 
nal laws  adopted  by  the  United  States 
Supreme  Court  in  Huntington  v.  At- 
trill  (U.  S.)  supra,  which  makes  the 
character  of  a  law  in  this  regard  de- 
pend upon  the  question  "whether  its 
purpose  is  to  punish  an  offense  against 
the  public  justice  of  the  state,  or  to 
afford  a  private  remedy  to  a  person 
injured  by  wrongful  acts,"  operates 
practically  to  confine:within  somewhat 
narrow  limits  the  principle  that  a 
court  of  one  state  may  decline  to  en- 
tertain an  action  upon  a  judgment  re- 
covered under  a  penal  statute  in 
another,  even  assuming  that  that  prin- 
ciple has  not  been  impaired  by  the 
majority  opinion  in  the  Fauntleroy 
Case;  since,  as  pointed  out  in  the 
Huntington  Case,  that  criterion,  al- 
though not  binding  upon  the  state 
courts  when  the  action  is  based  im- 
mediately upon  the  statute,  is  binding 
upon  the  state  courts  when  called  up- 
on, under  the  full  faith  and  credit  pro- 
vision of  the  Federal  Constitution,  to 
recognize  or  enforce  a  judgment  of 
another  state. 

Another  limitation  is  imposed  upon 
the  principle  by  the  statement  in  the 
Pelican  Case  itself:  "It  is  true  that  if 
the  prosecution  in  the  courts  of  one 
country  for  a  violation  of  its  munici- 
pal law  is  in  rem,  to  obtain  a  forfeiture 
of  specific  property  within  its  jurisdic- 
tion, a  judgment  of  forfeiture,  ren- 
dered after  due  notice,  and  vesting 
the  title  of  the  property  in  the  state, 
will  be  recognized  and  upheld  in  the 
courts  of  any  other  country  in  which 
the  title  to  the  property  is  brought  in 
issue  [citing  cases].  But  the  recogni- 
tion of  a  vested  title  in  property  is 
quite  different  from  the  enforcement 
of  a  claim  for  a  pecuniary  penalty. 
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In  the  OB6  case,  a  complete  title  in  the 
properfy  has  been  acquired  by  the 
foreign  judgment;  in  the  other,  fur- 
ther judicial  action  is  sought  to  com- 


pel the  pasnnent  by  the  defendant  to 
the  plaintiff  of  money  in  which  the 
plaintiff  has  not  as  yet  acquired  any 
specific  right*"  G.  H.  P. 


EDWIN  F.  ABBOTT,  Appt, 
WILLIAM  T.  CHURCH  et  al. 

iUinois  Supreme  Co%irt --^  April  IB,   1919. 
(288  111.  91,  128  N.  E.  306.) 

Witness  —  prefacing  testimony  by  "I  think." 

1.  A  witness  who  prefaces  his  testimony  by  the  words  *'I  think"  is 
taken  as  testifying  to  what  he  remembers. 

[See  note  on  this  question  beginning  on  page  979.] 


Evidence  —  will  contest  —  who  pre- 
pared instrument. 

2.  Evidence  of  the  attesting  wit- 
nesses as  to  who  prepared  the  will  is 
admissible  in  a  proceeding  to  contest 
the  instrument. 

Will  —  undue    influence  —  fiduciary 
relation. 

3.  That  a  fiduciary  relation  exists  be- 
tween testator  and  the  chief  beneficiary 
of  a  will,  who  prepared  and  drew  the 
instrument,  establishes  undue  influ- 
ence on  the  part  of  the  beneficiary. 

Trust  —  fiduciary  relation. 

4.  Any  relation  existing  between 
parties  to  a  transaction  wherein  one 
of  the  parties  is  in  duty  bound  to  use 
the  utmost  good  faith  for  the  benefit 
of  the  other  is  a  confidential  or  fiduci- 
ary relation. 


Appeal  —  directing  verdict  ^-  revers- 
ible error. 

5.  It  is  reversible  error  to  exclude 
all  the  evidence  and  direct  a  verdict  in 
a  will  contest  where  there  is  evidence 
tending  to  establish  undue  influence  on 
the  part  of  the  beneficiary. 

Evidence  —  letters  to  show  friendship. 

6.  Letters  written  by  testator  to  the 
contestant  of  his  will,  six  or  eight  years 
before  testator's  death,  are  not  admis- 
sible in  evidence  to  show  a  friendly  re- 
lation existing  between  the  parties  at 
the  time  the  will  was  prepared. 

[See  10  R.  C.  L.  1147-1149.] 

—  letters  to  destroy  will. 

7.  Letters  of  a  testator  are  not  as  a 
rule  admissible  for  the  purpose  of 
destroying  or  invalidating  his  will. 


Appeal  by  complainant  from  a  decree  of  the  Superior  Court  for  Cook 
County  (Sullivan,  J.)  dismissing  a  bill  filed  to  set  aside  the  will  of  his 
deceased  brother.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Edwin  F.  Abbott  and  C.  Hel- 
mer  Johnson  for  appellant. 

Mr.  James  H.  Wilkerson  for  appel- 
lees. 

Duncan^  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  appeal  is  prosecuted  by  Ed- 
win P.  Abbott,  complainant  below, 
in  a  bill  to  set  aside  the  will  of  his 
brother,  George  B.  Abbott,  from  a 
decree  dismissing  the  bill  and  sus- 
taining the  will  of  the  testator.    The 


only  ground  upon  which  appellant 
relied  in  the  court  below,  and  is  re- 
lying on  here,  is  that  the  execution 
of  the  will  was  procured  through 
the  undue  influence  of  Frank  L. 
Shepard,  who  was  made  a  benefi- 
ciary and  one  of  the  executors  and 
trustees  in  the  will. 

The  testator  left  property  valued 
at  approximately  $16,000.  One 
thousand  dollars  of  his  property  v^ras 
personal  property,  and  the  remain- 
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der  was  real  estate.  By  his  will  he 
bequeathed  to  Frank  L.  Shepard  all 
of  his  Sons  of  Veterans  and  Masonic 
badges,  jewels,  decorations,  and  med- 
als, and  all  pictures,  books,  clothes, 
papers,  jewelry,  furniture,  and  per- 
sonal effects.  Ilie  remainder  of  the 
estate,  real,  personal,  and  mixed,  he 
devised  and  bequeathed  to  his  execu- 
tors, William  T.  Church  and  Frank 
L.  Shepard,  with  directions  to  con- 
vert the  same  into  money  within  two 
years  after  his  death.  He  then  di- 
rected (1)  that  they  pay  to  George 
Abbott  Buckley  the  sum  of  $500; 
(2)  that  they  pay  to  his  brother,  Ed- 
win F.  Abbott,  "one  fourth  of  the 
remainder  of  my  said  estate,  less 
the  sum  of  $2,000 ;"  (3)  that  they 
then  divide  the  residue  into  three 
equal  parts,  and  that  they  pay  one 
such  part  each  to  Mrs.  Margaret  Ab- 
bott Walker,  William  T.  Church,  and 
Frank  L.  Shepard,  and,  in  case  of 
the  death  of  any  one  or  more  of 
said  three  persons,  then  in  such  case 
her,  his,  or  their  share  should  pass 
to  the  heirs  at  law  of  such  deceased 
person  or  persons.  Neither  execu- 
tor was  required  to  give  any  bond 
or  security  as  executor.  The  will 
was  executed  April  8, 1911. 

The  bill  alleged,  in  substance, 
that  the  testator  at  the  time  of 
making  his  will  was  ill,  and  by 
reason  of  domestic  troubles  and  of 
his  illness  was  easily  influenced; 
that  the  will  was  prepared  by  Wil- 
liam T.  Church  and  Frank  L.  Shep- 
ard, and  under  their  advice  and  di- 
rection; that  they  were  practising 
law  as  partners  in  Chicago  at  the 
time  the  will  was  executed,  and  were 
the  legal  and  confidential  advisers 
of  the  testator,  and  that  they  took 
advantage  of  the  confidence  he  re- 
posed in  them  and  by  undue  influ- 
ence procured  the  alleged  will  to  be 
executed  and  whereby  they  were 
made  the  principal  beneficiaries 
thereunder.  AH  charges  of  undue  in- 
fluence were  denied  in  the  answer 
of  appellees. 

It  is  disclosed  by  the  evidence  that 
at  the  time  the  will  of  the  testator 
was  executed  he  was  fifty-five  years 
of  age,  and  was  possessed  of  a  sound 


mind  and  of  a  strong  mentalily. 
There  is  no  evidence  of  his  being  in 
an  enfeebled  condition,  either  men- 
tally or  physically.  Six  years  prior 
to  the  execution  of  his  will  he  was 
divorced  from  his  wife,  but  the  rec- 
ord does  not  show  that  that  incid^it 
affected  him  in  any  way  whatever. 
He  was  a  practising  physician,  and 
in  1888  was  elected  commander  in 
chief  of  the  Sons  of  Veterans,  and 
served  two  years.  He  afterwards 
spent  a  few  years  in  Honduras,  and 
returned  to  the  United  States  in 
1897.  In  1898  Frank  L.  Shepard 
was  elected  commander  in  chief  of 
the  Sons  of  Veterans,  and  the  testa- 
tor was  made  his  national  secretary. 
William  T.  Church  was  at  this  time 
commander  of  the  Illinois  division 
of  the  Sons  of  Veterans.  The  three 
had  offices  in  the  Tacoma  Building, 
and,  being  engaged  in  the  same  work 
in  said  organization,  their  asso- 
ciation ripened  into  very  strong 
friendships,  which  continued  until 
the  death  of  the  testator,  June  14, 
1917.  In  1902  Shepard  and  Church 
became  partners  in  the  law  firm  of 
Barker,  Church,  &  Shepard.  Church 
and  Shepard  became  partners  large- 
ly through .  the  influence  and  per- 
suasion of  the  testator,  who  there- 
after had  a  desk  in  their  office,  and 
used  the  office  as  it  suited  his  con- 
venience, received  his  mail  there, 
kept  an  account  with  them,  and 
deposited  with  them  his  rents,  and 
sometimes  his  salary,  and  this  ac- 
count and  deposit  continued  with 
them  up  to  his  death.  They  ren- 
dered a  great  deal  of  service  for  him 
uptil  the  time  of  his  death, — ^kept  his 
accounts,  took  charge  of  his  money, 
received  his  rents,  took  care  of  his 
property,  superintended  the  rebuild- 
ing of  his  houses  in  1914,  and  made 
contracts  ,and  paid  the  bills.  Shep- 
ard was  his  attorney  in  1905  in  the 
divorce  proceedings.  One  Hashes 
represented  him  in  a  suit  in  the 
United  States  court;  Church  and 
Shepard  being  therein  consulted  as 
friends,  but  not  as  lawyers,  as 
Church  in  his  testimony  put  it. 
They  helped  him  secure  his  bond  in 
that  suit.  Shepard  and  Church  re^ 
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resented  him  as  attorneys  in  1915 
before  the  board  of  review.  Dur- 
ing a  part  of  the  tiine»  in  his  absence 
from  the  state,  they  looked  after 
all  of  his  personal  affairs,  paid  his 
lodge  dues,  insurance  premiums,  and 
kept  his  private  papers  in  a  tin  box 
in  their  vault  His  moneys  received 
by  them  were  deposited  in  the  part- 
nership account  in  a  bank.  Some- 
times he  had  large  sums  thus  de- 
posited in  their  account,  at  other 
times  it  would  all  be  checked  out  by 
the  testator;  but  he  drew  checks 
whenever  he  wanted  money,  wheth- 
er he  had  much,  little,  or  none  left 
in  his  account,  and  all  such  checks 
were  paid  by  them. 

There  is  no  dispute  in  the  evi- 
dence, most  of  it  being  given  by 
Church,  who  was  called  as  a  witness 
for  the  appellant.  Church  testified 
that  the  first  time  he  knew  anything 
about  the  will  or  its  contents  was 
when  it  was  opened  after  the  death 
of  Dr.  Abbott,  and  that  he  had  noth- 
ing to  do  whatever,  by  suggestion 
or  otherwise,  in  its  preparation.  On 
the  introduction  of  the  testimony 
taken  in  the  probate  court  in  the 
proceeding  to  probate  the  will,  and 
which  was  offered  by  appellant,  the 
appellees  objected  to  tiie  evidence 
contained  in  the  following  examina- 
tion of  the  witness  R.  W.  Lewis,  one 
of  the  witnesses  to  the  will,  to  wit: 

Q.  Where  was  this  will  executed  ? 

A.  In  our  office — ^the  office  of 
Church,  Shepard,  &  Day.  The  firm 
was  then  Barker,  Church,  &  Shep- 
ard, at  that  time. 

Q.  Who  drew  the  will;  do  you 
know? 

A.  Well,  I  don't  remember  posi- 
tively, but,  judging  from  the  form 
of  that  certificate,  I  think  Frank 
L.  Shepard. 

Q.  You  did  not  draw  it? 

A.  No ;  I  don't  think  I  did.  I  may 
have,  but  I  think  not. 

The  same  character  of  evidence 
offered  by  appellant,  found  in  the 
testimony  of  Anna  L.  Ekval  before 
the  probate  court,  was  also  objected 
to  by  appellees ;  the  testimony  ob- 
jected to  being  the  following : 

4  A.L.R.— 62. 


Q.  Where  was  this  will  signed? 

A.  Why,  over  at  the  attorney's 
office — Church,  Shepard,  &  Day. 

Q.  How  did  you  happen  to  be  in 
their  office  at  the  time? 

A.  I  am  employed  tiiere. 

Q.  Still  employed  there? 

A.  Yes,  sir. 

Q.  How  long  had  you  known  Mr. 
Abbott  before  this  time  ? 

A.  Oh,  I  had  known  him  about 
fifteen  years. 

Q.  Do  you  know  who  drew  thia 
will? 

A.  Why,  I  think  Mr.  Shepard— 
Frank  L.  Shepard. 
Q.  He  is  one  of  your  employers? 
A.  Yes. 

^  The  court  sustained  the  objec- 
tions of  appellees  aforesaid,  and 
struck  out  of  the  certificate  of  evi- 
dence all  of  said  questions  and  an- 
swers of  the  attesting  witnesses. 
There  was  no  other  testimony  in 
the  certificate  of  evidence  before 
the  probate  court  bearing  upon  the 
question  as*  to  where  the  will  was 
signed  and  by  whom  it  was  pre- 
pared. These  two  witnesses  were 
stenographers  and  .  employees  of 
Church  and  Shepard  at  the  time  the 
will  was  drawn  and  executed,  and 
Lewis  was  an  attorney  at  law  and  in 
their  employ  at  the  time  of  the  trial 
in  the  superior  court.  They  were 
both  called  to  testify  on  behalf  of 
appellant.  In  his  cross-examination 
Lewis  testified  that  he  did  not  re- 
member whether  or  not  he  did  the 
mechanical  part  of  typewriting  the 
will,  but  thought  he  did  not ;  that  he 
did  not  know  positively  who  drew 
the  will,  but  based  his  answer  in  the 
probate  court,  that  Shepard  drew 
the  will,  on  the  form  of  the  certifi- 
cate. Miss  Ekval  was  not  examined 
in  the  superior  court  touching  the 
question  as  to  where  the  will  was 
drawn  and  executed  and  by  whom 
prepared.  There  is  no  other  evi- 
dence in  the  record  on  the  question 
whether  or  not  Shepard  did  prepare 
the  will  for  the  testator,  except  the 
evidence  before  the  probate  court, 
and  which  was  stricken  from  the 
certificate  as  aforesaid.  The  testi- 
mony of  both  attesting  witnessej* 
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does  show  that  the  will  was  duly 
signed,  and  properly  witnessed,  and 
that  they  witnessed  the  signing  of 
the  will  at  the  request  of  the  de- 
ceased, and  that  they  do  not  think 
Shepard  was  present  when  the  will 
was  so  signed  by  the  testator  and 
attested.  At  the  close  of  all  the 
evidence  the  court  excluded  the  evi- 
dence, and  directed  the  jury  to  re- 
turn a  verdict  for  the  proponents  of 
the  will,  appellees. 

It  is  first  contended  by  appellant 
that  the  court  erred  in  striking  from 
the  certificate  of  the  evidence  before 
the  probate  court  the  questions  and 
answers  of  the  attesting  witnesses, 
and  in  this  contention  he  is  right. 

This  evidence  was 
wTii**con*t7.t-  not  further  exr 
?I-?.r^Jl?/*^*       plained    or   contrar 

dieted  m  the  pro- 
bate court,  and  no  objection  was 
made  to  it  in  the  probate  court.  It 
was  proper  evidence,  and  the  certifi- 
cate should  have  been  admitted  as  a 
whole.  Baker  v.  Baker,.202  111.  595, 
67  N.  E.  410.  Had  this  evidence  not 
been  excluded,  the  positive  testi- 
mony of  Miss  Ekval  would  have 
been  in  answer  to  a  direct  question. 
Who  prepared  the  will,  "I  think  Mr. 
Frank  L.  Shepard."  Her  answer 
was  not  further  qualified  or  ex- 
plained in  the  probate  court,  al- 
though, when  recalled  as  a- witness 
in  the  superior  court,  she  did  state 
that  she  did  not  positively  know  who 
did  the  work.  Lewis's  testimony 
was  positive  to  the  effect  that  Shep- 
ard drew  the  will,  and  he  testified 
both  in  the  probate  court  and  in  the 
superior  court  that  he  based  his  tes- 
timony upon  the  form  of  the  attes- 
tation clause.  The  attestation  clause 
is  substantially  in  the  u^ual  form, 
yet  it  contains  language  somewhat 
unusual  and  sufficient  to  character- 
ize it.  It  reads  thus:  "The  above 
instrument  was  subscribed  by  the 
said  George  B.  Abbott  in  our  pres- 
ence and  acknowledged  by  him  to 
each  of  us,  and  he  at  the  same  time 
declared  the  above  instrument  so 
subscribed  to  be  his  last  will  and 
testament;  and  we,  at  his  request, 
have  signed  our  names  as  witnesses 


hereto  in  his  presence  and  in  the 
presence  of  eiach  other  and  written 
opposite  our  names  our  respective 
places  of  residence,  believing  the 
said  George  B.  Abbott  to  be  of  sound 
mind  and  memory,  this  8th  day  of 
April,  A.  D.  1911." 

"Think"    means    "believe,"    and 
when  a  witness  prefaces  his  tes- 
timony     with      "I  ^,^„^,,_ 
think,"  he  is  to  be  preiaciav  tMti- 
taken  as  testifying  5®Sf,  *i.,» 
to  what  he  remem- 
bers. 8  Words  &  Phrases,  6959 ;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Parrish, 
—  Tex.  Civ.  App.  -^,  43  S.  W.  536. 
The  witness  Lewis  might  have  been 
able  to  have  given  a  number  of  good 
reasons  for  tiiinking  Shepard  wrote 
the  certificate  or  drew  the  will,  if  he 
had  been  further  questioned. 

All  the  testimony  offered  and  ex- 
cluded by  the  court  from  the  jury 
tended  to  prove  that  a  fiduciary  re- 
lation existed  between  testator  and 
the  devisee  Frank  L.  Shepard,  who 
received  a  substantial  benefit,  and, 
in  fact,  the  chief  benefit,  under  the 
will,  and  it  further  tended  to  show 
that  the  will  was  prepared  and 
drawn  by  Shepard.  ,,. , 
This  proof  estab-  IVnlT^iv^"" 
lished  prima  facie  JeiatiSS? 
that  the  execution 
of  the  will  was  the  result  of 
undue  influence  exercised  by  that 
beneficiary,  and,  standing  alone  and 
undisputed,  would  entitle  appellant 
to  a  verdict.  Weston  v.  Teufel,  213 
111.  291,  72  N.  E.  908;  Teter  v. 
Spooner,  279  111.  39,  116  N.  E.  673. 
Any  relation  existing  between  par- 
ties to  a  transaction,  wherein  one  of 
the  parties  is  in  duty  bound  to  act 
with     the     utmost 

good  faith  for  the  JeTauoi'*"'''*''^ 
benefit  of  the  other, 
is  a  confidential  or  fiduciary  rela- 
tion. Such  a  relation  arises  when- 
ever a  continuous  trust  is  reposed 
by  one  person  in  the  skill  or  integ- 
rity of  another.  12  C.  J.  421; 
Thomas  v.  Whitney,  186  111.  225,  57 
N.  E.  808.  While  it  may  be  said 
that  the  evidence  of  appellees  in  this 
record  tends  somewhat  to  rebut  the 
presumption    of    undue    influence. 
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considering  all  the  relevant  testi- 
mony that  should  be  in  the  record, 
still  it  was  error  in  the  court  to 
exclude  all  the  evidence  and  to  di- 
rect a  verdict.  It  was  appellant's 
right  to  have  the  case  submitted  to 
a  jury.  The  vital  question  in  this 
case  was  whether  or  not  all  the  legit- 
imate and  proper  evidence  offered 
made  a  prima  facie  case^  because,  if 
it  did  not,  the  simple  error  in  ex- 
cluding the  evidence  in  the  tran- 
script of  the  evidence  before  the 

Appeai-Hiireet-  Probatc  court  would 
Ins  Tcirdict—        not    ueccssanly    be 

rever.lble  error,    j^^^j  ^^^       j^  ^^ 

reversible  error  to  exclude  all  the 
evidence  and  to  direct  a  verdict. 

Two  letters  of  the  deceased  writ- 
ten to  appellant,  one  in  1907  and  the 
other  in  1909,  were  offered  by  appel- 
lant merely  for  the  purpose  of  prov- 
ing that  a  friendly  relation  existed 
hetween  them  at  those  times.  Both 
letters  were  in  relation  to  a  patent 
on  a  safety  vault  lock  device,  but 
Twrtions  of  the  letters  were  con- 


cerning family  matters.  The  let- 
ters do  disclose  that  a  rather  close 
and  affectionate  relation  existed  be- 
tween the  two  brothers,  but  they 
have  no  relation  whatever  with  any 
matters  connected  with  this  suit, 
and  are  rather  too  remote  proof  o^ 

friendly      relation-  ETidence- 
ship,   even   if  that  letter,  to  bHow 
were  a  contested  is-  "*«»*»^*'^ 
sue  in  this  case.    The  general  rule 
is  that  letters  of  a  testator  are  not 
admissible  for  the  purpose  of  de- 
stroying or  invalidating  his  wiU,  but 
may  sometimes  be 

admissible  for  the  j;:**^4r1u. 
purpose  of  sustam- 
ing  his  will.    Crumbaugh  v.  Owen, 
238  111.  497,  87  N.  E.  312.    It  was 
not  error  in  the  court  to  exclude 
those  letters  in  this  case. 

For  the  errors  indicated,  the  de- 
cree of  the  Superior  Court  is  re- 
versed, and  the  cause  remanded. 

Petition  for  rehearing  denied 
June  6,  1919. 


ANNOTATION. 


€t  of  witness  qualifying  his  testimony  with  **l  think/*  '1  believe^'*  or 
like,  when  expressing  thereby  indistinct  observation  or  recollection. 


I.  Introductory,  979. 
II.  General  rale,  979. 
III.  Illustrations,  981. 

7.  IntvoilHclory, 

This  note  considers  the  effect  of 
qualifying  phrases,  viz.,  "I  think," 
"I  believe,"  etc.,  on  the  testimony  of  a 
witness.  Only  those  cases  are  dis- 
cussed wherein  the  words  of  qualifica- 
tion relate  to  testimony  as  to  a  matter 
of  fact  which  the  witness  is  convey- 
ing to  the  court  and  jury  uninfluenced 
by  any  mental  operations  on  his  part. 
The  note  does  not  include  the  large 
group  of  cases  wherein  the  above-men- 
tioned phrases  are  used  in  connection 
with  the  expression  by  the  witness  of 
an  opinion  or  conclusion,  the  entire 
•question  of  conclusions  and  nonexpert 
opinions  being  considered  as  outside 
rthe  scope  of  this  discussion. 


11,  General  rule. 

Though  a  witness  is  uncertain  as  to 
either  the  observation  or  the  recollec- 
tion of  a  fact  concerning  which  he  is 
asked  to  testify,  and  gives  his  testi- 
mony qualified  by  a  phrase  or  phrases 
expressive  of  something  less  than  a 
positive  degree  of  assurance,  the  ad- 
missibility of  his  evidence  is  not  af- 
fected thereby. 

United  States. — White  v.  Van  Horn 
(1894)  159  U.  S.  3,  40  L.  ed.  55,  15 
Sup.  Ct.  Rep,  1027;  Pilcher  v.  United 
States  (1902)  51  C.  C.  A.  205,  113 
Fed.  248;  Wilson  v.  McLean  (1807)  1 
Cranch,  C.  C.  465,  Fed.  Cas.  No. 
17,819. 

Alabama.— Head  v.  Shaver  (1846)  9 
Ala.  791;  Wright  v.  Boiling  (1855)  27 
Ala.  259;  Ward  v.  Reynolds  (1858)  32 
Ala.  384;  Turner  v.  McFee  (1878)  61 
Ala.  468;  Elliott  v.  Dyche   (1895)  80 
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Ala.  376 ;  Alabama  G.  S.  R.  Co.  v.  Hill 
(1890)  98  Ala.  514,  30  Am.  St.  Rep. 
65,  9  So.  722;  Haynes  v.  Gray  (1906) 
148  Ala.  663, 41  So.  615;  Alabama  City, 
G.  &  A.  R.  Co.  V.  BuUard  (1908)  157 
Ala.  618,  47  So.  578;  Firemen's  Fund 
Ins.  Co.  V.  Hellner  (1909)  159  Ala.  447, 
49  So.  297,  17  Ann.  Cas.  793;  Bragan 
V.  Birmingham  R.  Light  &  P.  Co. 
(1909)  163  Ala.  93,  51  So.  30;  Poell- 
nitz  V.  Stote  (1911)  1  Ala.  App.  121, 
55  So.  1028. 

Arkansas. — Chicago  Mill  &  Lumber 
Co.  V.  Ross  (1911)  99  Ark.  597,  139  S. 
W.  632. 

Connecticut. — Clinton  v.  Howard 
(1875)  42  Conn.  294;  Harris  v.  Fitz- 
gerald (1902)  75  Conn.  72,  52  Atl.  315. 

Georgia. — Franklin  v.  Macon  (1852) 
12  Ga.  257;  Printup  v.  Mitchell  (1855) 
17  Ga.  558,  63  Am.  Dec.  258;  Lockett 
V.  Mims  (1859)  27  Ga.  207;  Huguley  v. 
Holstein  (1866)  35  Ga.  271;  Thomas 
V.  State  (1881)  67  Ga.  464;  Imboden 
V.  Etowah  &  B.  B.  Hydraulic  Hose  Min. 
Co.  (1883)  70  Ga.  87;  Leonard  v.  Mix- 
on  (1895)  96  Ga.  239,  51  Am.  St.  Rep. 
134,  23  S.  E.  80;  Mimbs  ▼.  State  (1907) 
2  Ga.  App.  387,  58  S.  E.  499;  Matthews 
V.  Richards  (1917)  19  Ga.  App.  489, 
91  S.  E.  914.  Compare  Morris  v. 
Stokes  (1857)  21  Ga.  552. 

Illinois. — ^Wilson  v.  Chicago  City  R. 
Co.  (1910)  154  111.  App.  632.  See  the 
reported  case  (Abbott  v.  Church, 
ante,  975),  Compare  Rounds  v.  Mc- 
Cormick  (1882)  11  111.  App.  220. 

Indiana. — Rhode  v.  Louthain  (1847) 
8  Blackf.  413. 

Iowa.— State  v.  Porter  (1871)  34 
Iowa,  131. 

Kansas.  —  Jockers  v.  Borgman 
(1883)  29  Kan.  109,  44  Am.  Rep.  625; 
Losey  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1911)  84  Kan.  224,  33  L.R.A.(N.S.) 
414,  114  Pac.  198;  State  v.  Shives 
(1917)  100  Kan.  588,  165  Pac.  272. 

Maine.— Clark  v.  Bigelow  (1839)  16 
Me.  246;  Lewis  v.  Freeman  (1840)  17 
Me.  260;  Humphries  v.  Parker  (1864) 
52  Me.  502. 

Mississippi.— Wells  v.  Shipp  (1829) 
Walk.  353. 

Missouri. — ^Binsbacher  v.  St.  Louis 
Transit  Co.  (1904)  108  Mo.  App.  1,  82 
S.  W.  548;  Hill  v.  Harvey  (1918)  — 
Mo.  — ,  201  S.  W.  535. 


New  Hampshire. — Hoitt  ▼.  Moaltoii 
(1850)  21  N.  H.  586;  State  ▼.  Flanden 

(1859)  38  N.  H.  324. 

New  York.— Blake  v.  People  (1878) 
73  N.  Y.  686;  Voisin  v.  ComnaTiiI 
Mut.  Ins.  Co.  (1901)  60  App.  Div.  139. 
70  N.  Y.  Supp.  147;  Tichnor  Bros.  t. 
Barley  (1912)  149  App.  Div.  871,  1S4 
N.  Y.  Supp.  129. 

North  Carolina. — McRae  v.  Moni- 
son  (1851)  35  N.  C.  (13  Ired.  K)  46; 
State  V.  Freeman  (1875)  72  N.  C  521; 
Gilliland  v.  Board  of  Education  (190€) 
141  N.  C.  482,  54  S.  E.  413. 

Oregon.— White  v.  East  Side  ICill 
Co.  (1917)  84  Or.  233,  161  Pac  969^ 
164  Pac.  736,  15  N.  C.  C.  A.  848. 

Pennsylvania. — Duvall      ▼.      Darbr 

(1860)  38  Pa.  56. 

Texasw— Swinney  v.  Booth  (1866)  2S 
Tex.  113;  Galveston,  H.  &  S.  A«  R.  Go. 
V.  Parrish  (1897)  —Tex.  Civ.  App.—. 
43  S.  W.  536,  former  appeal  in  (1897) 
40  S.  W.  191 ;  Terrell  v.  Russell  (1897) 
16  Tex.  Civ.  App.  573,  42  S.  W.  129. 

Vermont  —  Herrick  v.  Holland 
(1910)  83  Vt.  502,  77  Atl,  6. 

Washington.  —  State  v.  WUmm 
(1894)  9  Wash.  16,  36  Pac.  967.    . 

West  Virginia.- Merrill  v.  Marirtta 
Torpedo  Co.  (1917)  79  W.  Va.  669, 
L.R.A.1917F,  1043,  92  S.  E.  112. 

Wisconsin.  —  Hewett  v.  Currier 
(1885)  63  Wis.  386,  23  N.  W.  884. 

Many  cases  in  holding  such  testi- 
mony to  be  admissible  expressly  as- 
sert that  the  probative  force  thereof 
may  be  affected  by  the  qaalification 
expressed  by  the  witness,  and  that  it 
it  for  the  jury  to  weigh  the  evidence  as 
given.    Head  v.  Shaver  (Ala.)  supra; 
Elliott  V.  Dyche  (1895)  80  Ala.  376; 
Bragan  v.  Birmingham  R.  Light  &  P. 
Co.  (1909)  163  Ala.  93,  51  So.  30;  Im- 
boden V.  Etowah  &  B.  B.  Hydraalie 
Hose  Min.  Co.  (1883)  70  Ga.  87;  Leon* 
ard  V.  Mixon  (1895)  96  Ga.  239,  61  Am. 
St.  Rep.  134,  23  S.  E.  80;  Rhode  v.  Loa- 
thain  (Ind.)  supra;  Lewis  v.  Freeman 
(1840)   17  Me.  260;  Tichnor  Bros.  v. 
Barley  (1912)    (N.  Y.)  supra;  McBac 
v.  Morrison  (1851)  35  N.  C.  (13  Ired. 
L.)   46;  Swinney  v.  Booth   (1866)  2S 
Tex.  113. 

In  Hoitt  V.  Moulton  (1850)  21  N.H. 
586,  the  court  said:  ''Witnesses  arc 
not  required  to  speak  with  such  confi- 
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18  to  exclude  all  doubt  in  their 
If  the  fact  is  impressed  on  the 
r,  but  the  recollection  does  not 
positive  assurance/ it  is  still  ad« 
e  to  be  weiirhed  by  the  jury." 
vera!  cases,  the  belief  of  a  wit- 
as  been  accepted  where  the 
3  for  the  belief  were  expressed 
ime,  e.  g.,  the  habit  and  routine 
less.  Wilson  v.  McLean  (1807) 
ih,  a  C.  465,  Fed.  Gas.  No.  17r 
rifirht  v.  Boiling  (1855)  27  Ala. 
d  Leonard  v.  Nixon  (1895)  96 
,  51  Am.  St.  Rep.  184,  23  S.  E. 

3es  where  the  qualifying  phras- 
I  were,  respectively,  "I  should 
To  tell  you  the  truth,"  and  "It 

understanding,"  it  was  noted 
court  that  such  phrases  were 
'  but  forms  of  speech  and  in- 
kUy  entitled  to  little  consider- 
White  V.  Van  Horn  (1894)  159 

40  L.  ed.  55,  15  Sup.  C%.  Rep. 
oellnitz  v.  State  (1911)  1  Ala. 
1,  55  So.  1028,  and  Lockett  v. 
1859)  27  Ga.  207. 
imphries  v.  Parker  (1864)  52 
l»  the  court  said:  "When  the 
of  a  witness  is  susceptible  of 
mings,  one  of  which  would  ren- 
idmissible  and  the  other  not, 
isking  the  judge  to  exclude  it, 
leee  should  be  required  to  ex- 
s  meaning,  and  if  the  explana- 
such  as  to  render  the  answer 
aible^  then,  and  not  before,  the 
lay  be  rightfully  called  upon 
ide  it" 

» the  same  effect.  State  v.  Flan- 
369)  38  N.  H.  324. 
Iso  the  dictum  in  Kingsbury  v. 
1864)  45  N.  H.  222,  wherein  it 
d  that  the  "impression"  of  a 
.  derived  from  recollection,  is 
ttt;  but  not  an  impression 
n  a  matter  of  deduction,  but 
itlmony  is  not  to  be  excluded 
because  it  is  susceptible  of 
iterpretation. 

I  Bounds  V.  McGormick  (1882) 
pp.  220,  wherein  a  witness  tes- 
\  to  his  "impression,"  it  was 
be  inadmissible,  since  it  might 
eaolt  of  a  deduction.  It  would 
^en  admitted  if  it  had  been 
o  be  a  recollection  of  facts. 


So,  in  Lovejoy  v.  Howe  (1893)  55 
Minn.  353,  57  N.  W.  57,  the  court  said : 
"A  witness  cannot  be  permitted  to 
state  what  the  impression  left  in  his 
mind  by  a  conversation  is,  unless  he 
swears  to  such  impression  as  matter 
of  recollection,  and  not  of  inference." 

In  Wells  V.  Shipp  (1829)  Walk. 
(Miss.)  353,  wherein  a  witness  testi- 
fied that  "so  far  as  he  knew  or  under- 
stood they  (the  negroes)  were  the 
property  of  the  plaintiff,"  etc.,  the 
court  considered  the  evidence  thus 
qualified  as  so  "wholly  immaterial" 
that  it  might  be  either  rejected  or  ad- 
mitted and  sent  to  "the  jury  for  what 
it  is  worth." 

Two  cases,  Morris  v.  Stokes  (1857) 
21  Ga.  552,  and  Haney  v.  Pinckney 
(1909)  155  Mich.  656,  119  N.  W.  1099, 
seem  to  hold  contrary  to  the  general 
rule,  while  in  Rounds  v.  McCormick 
(HL)  supra,  the  court,  in  deciding 
against  the  admissibility  of  a  man^s 
"impression,"  held  that  since  "impres- 
sion" was  an  equivocal  term,  unless  it 
"could  be  made  to  appear  that  it  was 
derived  from  recollection"  it  could  not 
be  received. 

III.  lUuatraUans^ 

^  think."— In  Turner  v.  McPee 
(1878)  61  Ala.  468,  an  action  of  trover 
for  the  conversion  of  a  horse,  a  wit- 
ness testified  that  he  knew  the  g^ay 
horse  mentioned  in  the  mortgage,  and 
that  he  thought  it  was  the  same  horse 
which  was  in  the  possession  of  the  de- 
fendant, but  could  not  state  of  his  own 
knowledge  that  it  was.  The  evidence 
was  held  to  be  properly  admitted^  for 
one  might  hesitate  to  be  positive,  con- 
sidering the  lapse  of  time,  and  more- 
over the  identification  of  a  horse  re- 
quired both  judgment  ^nd  memory. 

In  Firemen's  Fund  Ins.  Co.  v.  HeM- 
ner  (1909)  159  Ala.  447,  49  So.  297, 
17  Ann.  Cas.  793,  an  action  to  recover 
on  an  insurance  policy,  a  witness  tes- 
tified "that  he  thought  the  Firemen's 
Fund  Insurance  Company  was  a  mem- 
ber of  the  old  Southeastern  Under- 
writers Association,  but  did  not  know 
whether  they  belonged  to  the  new  as- 
sociation or  not;  that  he  thought  the 
Firemen's  Fund  Insurance  Associa- 
tion was  a  member  of  the  Southeastern 
Tariff  Association  on  the  18th  of  June» 
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1906,"  etc.  It  was  held  that  this  evi- 
dence "was  more  than  mere  conclu- 
sion or  opinion,  and  tended  to  show 
that  the  defendant  was  connected  with 
the  tariff  association,"  and  was  proper- 
ly admitted. 

In  Clinton  v.  Howard  (1875)  42 
Conn«  294,  an  action  for  an  injury  re- 
sulting from  a  horse  having  run 
away  because  he  was  scared  by  a  pile 
of  stones  in  the  street,  the  plaintiff, 
having  stated  that  "almost  anything 
new  put  in  the  road  would  cause  al- 
most any  horse  to  shy,"  was  askqd 
"whether  or  not  the  pile  of  stones  on 
the  road  that  you  saw  (referring  to 
the  time  of  the  accident)  was  or  was 
not  a  new  object  to  your  horse,  to  the 
best  of  your  knowledge."  He  replied, 
"I  think  it  was  a  new  object."  The 
court  held  that  this  "question  in  form 
called  for  an  answer  founded  on 
knowledge  and  was  in  this  respect  un- 
objectionable." 

In  Imboden  v.  Etowah  &  B.  B.  Hy- 
draulic Hose  Min.  Co.  (1883)  70  Ga.  87, 
a  witness  testified  that  "I  think  Mr.  L. 
L.  Lombard  said  to  me,"  etc.,  and  the 
testimony  was  held  to  be  admissible, 
although  "it  was  for  the  jury  to  weigh 
what  the  witness  said." 

In  Matthews  v.  Richards  (1917)  19 
6a.  App.  489,  91  S.  E.  914,  it  was  held 
that  where  a  witness  testified,  "Lthink 
I  placed  the  Leak  note  there  as  col- 
lateral or  additional  security,"  the 
words  "I  think"  were  to  be  considered 
as  meaning  "to  recollect  or  call  to 
mind." 

See,  however,  Morris  v.  Stokes 
(1857)  21  Ga.  552,  caveat  to  a  will, 
wherein  one  of  the  witnesses,  testify- 
ing concerning  a  certain  conversation, 
said:  "I  think  it  was  he  (John  L. 
Lewis)  told  me,"  etc.  The  court  held 
this  objectionable  for  uncertainty,  and 
insisted  that  the  witness  must  be  posi- 
tive as  to  the  person  who  made  the 
statements. 

In  Rhode  v.  Louthain  (1847)  8 
Blackf.  (Ind.)  413,  an  action  of  debt 
on  a  bond,  a  witness  having  testified 
that  "he  thought  the  instrument  was 
shown  to  the  defendants,  but  he  was 
not  certain,"  the  court  said:  "The 
statement  of  a  fact  may  be  made  by  a 
witness  to  the  best  of  his  recollection 


or  belief,  or  as  he  thinks  the  fact  to 
be,  and  the  evidence  is  admissible. 
The  jury  will  give  to  such  evidence 
what  weight  they  may  think  proper." 

In  State  v.  Porter  (1871)  34  Iowa, 
131,  wherein  the  defendant  was  indict- 
ed for  the  murder  of  his  father,  objec- 
tion was  made  that  two  witnesses, 
physicians,  prefaced  "their  statements 
with  such  expressions  as  *I  think/  *I 
took  it,'  'we  concluded/  *we  inferred/ 
•we  supposed,'  "  and  that  such  state- 
ments "were  allowed  all  the  effect  of 
proof."  The  court  held  this  to  be  a 
matter  for  the  jury,  and  pointed  out 
that  the  statements  of  a  witness  need 
not  be  absolutely  positive  to  permit 
of  their  admission. 

In  Losey  v.  Atchison,  T.  &,  S.  F.  R. 
Co.  (1911)  84  Kan*  224,  33  L.R.A. 
(N.S.)  414,  114  Pac.  198,  an  action  to 
recover  damages  for  the  death  of 
plaintiff's  husband,  one  of  the  witness- 
es, on  being  asked  whether  the  de- 
ceased and  a  companion  had  looked 
up  the  track  before  starting,  replied: 
"I  think  they  did."  The  companion,  to 
the  same  question,  answered:  "I 
couldn't  say  as  to  that,  but  I  rather 
think  we  did."  And  when  asked  con- 
cerning the  presence  of  a  brakeman  on 
a  certain  car,  he  said :  "I  don't  think 
there  was;  I  think  he  was  likely  in  the 
second  car."  The  court  held  that  these 
answers  were  competent,  pointing  out 
that  it  was  fairly  clear  that  the  words 
"I  think"  meant  that  the  witnesses 
were  speaking  from  observation  and 
recollection,  and  were  to  be  so  inter- 
preted. 

In  State  v.  Shives  (1917)  100  Kan. 
588,  165  Pac.  272,  wherein  the  defend- 
ant was  prosecuted  for  selling  intoxi- 
cating liquor,  a  witness  testified  that 
on  drinking  the  liquid  purchased  "he 
thought  it  was  beer,  but  that  he  did  not 
know."  The  court  said:  "The  state- 
ment was  direct  evidence  as  to  the 
fact,  the  character  of  the  liquor,  the 
form  in  which  it  was  given  not  affect- 
ing its  competency,  although  having 
perhaps  some  tendency  to  impair  its 
weight  by  suggesting  a  want  of  cer- 
tainty on  the  part  of  the  witness." 

In  Lewis  v.  Freeman  (1840)  17  Me. 
260,  an  action  of  assumpsit,  a  witness 
testifying  to  a  conversation  said  "that 


1 


ANNO.— QUALIFYING  TESTIMONY. 


983 


he  thought  the  plaintiff  told  him  But- 
ler had  paid  him  for  what  clothes  he 
had  sold  and  not  brought  back;  was 
very  confident  he  said  so;  but  would 
not  swear  that  he  did  say  so."  The 
court  said:  "The  witness  was  speak- 
ing under  the  obligation  of  his  oath, 
when  he  said  that  he  was  very  confi- 
dent he  said  so,  and  that  was  speaking 
of  his  recollection  of  a  fact  with  no 
slight  assurance  that  he  was  correct, 
and  when  he  adds  that  he  would  not 
swear  to  it,  the  idea  communicated  is 
that  he  was  very  confident,  but  not 
certain,  that  the  plaintiff  so  stated." 
It  was  held  that  the  jury  were  the 
proper  judges  of  the  weight  of  the 
whole  testimony  on  the  point. 

In  Humphries  v.  Parker  (1864)  52 
Me.  602y  an  action  for  malicious  pros- 
ecution, one  of  the  witnesses  used  the 
expressions,  "It  is  my  impression,"  "I 
think,"  etc.  It  was  held  that  both 
these  words  might  convey  a  meaning 
of  recollection  or  remembrance,  and 
that  if  they  did  they  were  admissible. 
The  court  said:  "When  the  answer 
of  a  witness  is  susceptible  of  two 
meanings,  one  of  which  would  render 
it  admissible,  and  the  other  not,  be- 
fore asking  the  judge  to  exclude  it 
the  witness  should  be  required  to  ex- 
plain his  meaning,  and  if  the  explana- 
tion is  such  as  to  render  the  answer 
inadmissible,  then,  and  not  before,  the 
judge  may  be  rightfully  called  upon 
to  exclude  it." 

In  Hoitt  V.  Moulton  (1860)  21  N.  H. 
586,  an  action  for  breach  of  promise 
to  marry,  in  response  to  the  question, 
"What  did  you  learn  from  the  plain- 
tiff and  your  sister  after  this  inter- 
view," a  witness  answered,  "I  think 
she  said  he  was  at  liberty  to  go  where 
he  pleased."  The  court  held  this  to 
be  admissible  evidence,  saying :  "Wit- 
nesses are  not  required  to  speak  with 
such  confidence  as  to  exclude  all  doubt 
in  their  minds.  If  the  fact  is  im- 
pressed on  the  memory,  but  the  recol- 
lection does  not  rise  to  positive  assur- 
ance, it  is  still  admissible,  to  be 
weighed  by  the  jury." 

In  Blake  v.  People  (1878)  73  N.  Y. 
586,  an  indictment  for  murder,  a  wit- 
ness was  asked  "if  he  would  swear 
that  the  deceased  was  not  choking  the 


prisoner."  His  reply  was.  "I  would 
not  swear  it;  but  don't  think  that  he 
was."  To  the  last  part  of  the  answer 
there  was  an  objection.  To  the  ques- 
tion, "Which  was  down ;  can  you  tell  ?" 
a  witness  answered,  "The  one  that 
was  shot  was  down,  and  the  other  was 
helping  him  up,  to  the  beet  of  my 
knowledge."  A  motion  to  strike  out 
the  words,  "to  the  best  of  my  knowl- 
edge," was  denied.  The  court  hefld 
"that  it  was  competent  for  the  witness 
to  testify  to  an  impression  or  belief 
on  the  subject." 

In  Voisin  v.  Commercial  Mut.  Ins. 
Co.  (1901)  60  App.  Div.  139,  70  N.  Y. 
Supp.  147,  an  action  to  recover  the 
amount  of  several  insurance  policies, 
a  witness,  on  being  asked,  "Do  you  re- 
member how  many  bundles  of  skins 
were  received  at  Vera  Cruz,"  an- 
swered, "I  think  there  were  five  or  six. 
I  don't  think  there  were  more  than 
that."  The  court  held  that  the  case 
showed  that  the  witness  had  personal 
knowledge  of  the  matter  in  question, 
and  that  when  he  said  "I  think,"  it  was 
to  be  understood  that  he  spoke  from 
his  knowledge,  and  was  not  simply  ex- 
pressing his  opinion. 

In  State  v.  Freeman  (1876)  72  N. 
C.  621,  wherein  the  prisoner  was  in- 
dicted for  stealing  a  national  bank 
note,  the  prosecutor  testified  of  the 
note  snatched  from  his  hand,  "I  cannot 
say  positively,  but  I  think  it  was  a 
national  bank  note."  The  court  held 
that  "from  this  the  jury  might  find 
that  it  was  a  bank  note,  and  the  con- 
viction was  right." 

In  Gilliland  v.  Board  of  Education 
(1906)  141  N.  C.  482,  54  S.  B.  413,  an 
action  for  a  mandamus  for  admission 
to  a  school  for  white  persons,  a  witnees 
who  had  lived  near  one  Graham,  when 
asked:  "Do  you  remember  whether 
Graham  voted,"  etc.,  replied,  "There 
was  nothing  said  against  his  voting, 
and  I  think  he  always  voted."  It 
was  held  that  though  a  witness  gave 
his  testimony  with  qualifications  as  to 
the  distinctness  of  his  memory,  there 
could  be  no  objection  to  its  admissi- 
bility. 

In  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Parrish  (1897)  —  Tex.  Civ.  App.  — , 
40  S.  W.  191,  an  action  for  personal 
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injuries,  a  witness  testified,  '1  think 
the  day  Mr.  Parrish  was  hurt  was  the 
second  day  I  ever  worked  in  the  rail- 
road business,  because  before  that 
time  I  had  been  a  cowboy.  I  think  I 
told  the  foreman  about  this."  The 
court  held  that  this  was  "entitled  to 
go  to  the  jury"  as  a  recollection  of 
fact. 

Where  a  witness  stated  that  he 
"thought"  that  he  told  the  foreman  of 
his  inexperience  at  the  time  of  his 
employment,  the  evidence  was  held  to 
be  admissible,  for  the  words  "I  think" 
express  what  the  witness  remembered. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Parrish 
(1897)  —  Tex.  Civ.  App.  — ,  43  S.  W. 
586. 

In  Hewett  v.  Currier  (1885)  63  Wis. 
386,  23  N.  W.  884,  an  action  to  recov- 
er the  purchase  price  of  lumber  al- 
leged to  have  been  furnished  to  the 
defendant,  a  witness,  when  asked, 
"When  Mr.  Currier  told  you  that,  what 
did  you  say  to  Currier  in  reference  to 
accepting  or  rejecting  his  proposi- 
tion?" answered,  "I  think  I  accepted 
it  readily  enough."  The  answer  was 
held  to  be  admissible  as  a  plain  state- 
ment of  fact. 

In  Haney  v.  Pinckney  (1909)  155 
Mich.  656,  119  N.  W.  1(^99,  an  action 
for  injuries,  a  witness,  when  asked 
whether  the  plaintiff  had  "made  any 
exclamations  of  pain  or  statements  as 
to  pain"  while  she  (the  plaintiff)  was 
at  his  house,  directly  after  the  acci- 
dent, replied:  "I  think  she  did.  I 
couldn't  state  what  they  were.  I 
couldn't  tell  what  she  said.  I  couldn't 
remember."  It  was  held  that  the  an- 
swer'''I  think  she  did"  was  the  conclu- 
sion of  the  witness,  and  was  improp- 
erly admitted,  the  court  saying,  "Tak- 
en with  the  rest  of  his  answer  it  is 
vague -and  uncertain." 

•*I  believe." — ^In  Wilson  v.  McLean 
(1807)  1  Cranch,  C.  C.  465,  Fed  Cas. 
No.  17,819,  a  deponent  said  in  his  dep- 
osition that  he  "believed  the  goods 
were  for  the  house  of  McClean  &  Win- 
terberry,  as  they  were  shipped  to  Mc- 
Clean &  Winterberry  at  Alexandria." 
On  a  motion  to  strike  out  these  words 
the  court  refused  "because  the  witness 
has  stated  the  grounds  of  his  belief." 

In  Head  v.  Shaver  (1846)  9  Ala.  791, 


an  action  of  debt  on  a  note,  a  witness 
testified  that  he  had  seen  the  note 
some  eighteen  months  before  in  the 
hands  of  the  nominal  plaintiff,  and 
confidently  believed  the  note  sued  on 
to  be  the  same,  but  could  not  say  posi- 
tively. The  court  held  that  this  was 
not  in  reality  the  expression  of  an 
opinion.  It  was  said  to  be  "the  asser- 
tion of  the  existence  of  a  fact,  quali- 
fied by  the  admission  that  the  recol- 
lection of  the  witness  is  not  so  clear 
and  distinct  but  that  he  may  be  mis- 
taken. This  qualification,"  the  court 
said,  might  impair  the  weight  of  the 
evidence  in  the  opinion  of  the  jury,  but 
did  not  deprive  it  of  value  as  evidence. 

In  Wright  v.  Boiling  (1855)  27  Ala. 
259,  an  action  on  a  promissory  note, 
a  witness  "who  swore  that  he  was 
clerk  for  the  plaintiff,"  that  he  kept 
the  books,  made  all  sales,  and  entered 
up  nothing  as  sold  which  had  not  been 
sold,  testified  "that  he  was  satisfied 
and  believed  that  all  those  items  were 
sold  to  said  Benson."  The  court  held 
that  the  evidence  was  admissible,  for 
although  the  witness  did  not  remember 
selling  all  the  articles,  he  might  testi- 
fy as  he  did,  since  he  made  the  charges 
and  "charged  nothing  that  was  not 
sold  and  delivered." 

In  Turner  v.  McFee  (1878)  61  Ala. 
468,  an  action  of  trover  for  the  coii- 
version  of  a  horse,  a  subscribing  wit- 
ness to  the  mortgage,  whereby  the  colt 
was  given  as  security,  testified  that 
"there  was  an  iron  gray  horse  or  an 
iron  gray  colt  described  in  said  in- 
strument, which  he  believes  to  be  now 
in  the  possession  of  defendant,  bat 
could  not  state  of  his  own  knowledge 
that  it  was  the  same  horse;  that  the 
horse  had  no  marks  or  distinct  fea- 
tures in  the  way  of  color  whereby  be 
could  recognize  him  from  any  iMier 
gray  horse  or  colt,  but  he  believes  him 
to  be  the  same  iron  gray  horse .  de- 
scribed in  the  mortgage,  and  was  sat- 
isfied that  he  is  the  same  horse."  An- 
other witness  testified  that  "he  knew 
the  gray  horse  mentioned  in  the  mort- 
gage ;  that  he  thought  it  was  the  same 
horse  which  is  now  in  the  possession 
of  the  defendant,  but  could  not  state 
of  his  own  knowledge  that  it  was."  It 
was  held  that  this  evidence  was  prop* 
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erly  admitted;  that  on  account  of  the 
lapse  of  time  the  witness  might  hesi- 
tate to  be  positive,  and  that  the  identi- 
fication of  a  horse  required  both  judg- 
ment and  memory,  the  court  saying 
that  the  defendant  should  have  cross- 
examined  the  witnesses  if  he  desired 
to  prove  that  they  testified  "at  ran- 
dom.'* 

In  Elliott  V.  Dyche  (1895)  80  Ala. 
876»  an  action  for  ejectment,  a  witness 
testified  that  *^e  paper  writing  now 
produced  and  shown  to  me,  marked  A, 
is,  I  verily  believe,  a  true  copy  of  the 
deed  delivered  to  me  by  Gothran  & 
Elliott."  It  was  objected  that  this  was 
not  legal  evidence  of  the  contents  of 
the  deed,  but  the  court  held  that  the 
words,  **1  verily  believe,"  were  "not  the 
expression  of  an  opinion  in  the  proper 
sense,"  and  that  the  qualification  was 
"in  such  case  for  the  consideration  of 
the  jury  in  determining  to  what  weight 
the  evidence"  was  entitled. 

In  Huguley  v.  Holstein  (1866)  85 
Ga.  271,  an  action  to  foreclose  a  mort- 
gage, the  mortgagor  introduced  the 
mortgagee  as  a  witness,  and  he  stated 
that  "to  the  best  of  his  recollection 
the  amount  .  .  .  loaned  .  .  . 
was  $5,000."  The  court  held  that 
where  a  party  is  introduced  as  a  wit- 
ness by  his  adversary,  he  "must  an- 
swer according  to  the  best  and  utmost 
of  his  knowledge,  recollection,  infor- 
mation, and  belief,"  and  held  the  tes- 
timony to  be  admissible. 

In  Terrell  v.  Russell  (1897)  16  Tex. 
Civ.  App.  573,  42  S.  W.  129,  an  action 
for  damages  for  death  from  personal 
injury,  a  witness  stated:  "At  this 
time  [of  the  accident]  Russell  was 
standing  on  the  pilot  of  said  engine, 
and  I  believe  on  the  right  side  of  said 
pilot,  and  in  other  instances  qualified 
his  statements  with  his  belief."  The 
court  held  that  the  witness  was  stating 
facts  according  to  his  recollection. 

•Tlly  impression." — ^In  Pilcher  v. 
United  States  (1902)  51  G.  G.  A.  205, 
lis  Fed.  248,  a  criminal  action,  a  wit- 
ness testified  that  having  crawled  un- 
der a  house  to  get  evidence,  he  over- 
heard some  men  discussing  the  re- 
moval of  the  whisky,  the  destruction 
of  the  warehouse,  etc.,  and  that  it  was 
his  impression  that  one  of  the  voices 


he  heard  talking  was  that  of  the  de- 
fendant, with  whom  he  was  ac- 
quainted, but  of  this  he  was  not  cer- 
tain, and  he  could  not  say  it  was  the 
defendant's  voice  because  he  did  not 
see  him.  The  court  held  that  a  wit- 
ness might  identify  a  person  by  his 
voice,  and  if  the  presence  of  the  de- 
fendant at  the  house  might  incrimi- 
nate him,  it  would  be  no  objection  to 
the  testimony  of  the  witness  that  it 
was  only  his  impression  that  it  was  the 
voice  of  the  defendant.  His  presence, 
however,  without  more,  was  held  not 
sufiicient  to  charge  the  defendant  with 
the  offense,  and  so  the  evidence  should 
have  been  excluded  as  irrelevant. 

In  Harris  v.  Fitzgerald  (1902)  75 
Conn.  72,  52  Atl.  315,  an  action  to  re- 
cover for  medical  care  of  an  injured 
employee  of  the  defendant,  a  witness, 
when  asked  which  of  the  defendant's 
sons  told  Rollins  to  take  the  said  em- 
ployee to  the  doctor,  replied:  "My 
impression  is  that  it  was  Jerry, — ^that 
is  what  I  think."  The  court  held  that 
the  witness  was  in  reality  testifying  to 
a  fact,  and  not  to  an  opinion,  and  that 
hence  the  evidence  was  admissible.  It 
was  said  that  he  "was  entitled  to  give 
his  evidence  in  this  form  if  he  could 
do  no  better." 

In  Franklin  v.  Macon  (1852)  12  6a. 
257,  a  bill  in  equity  to  restrain  the 
sale  of  land  alleged  to  have  been  dedi- 
cated to  the  public^  a  witness  testified 
that  he  had  been  a  member  of  the  city 
council,  and  '^hat  the  impression  rest- 
ing on  his  mind  was"  that  the  land  in 
question  "was  to  remain  a  perpetual 
reservation."  It  was  held  that  this 
evidence  was  admissible;  that  the  im- 
pressions were  the  result  of  "consulta- 
tions of  the  council  chamber."  It  was 
in  reality  only  a  "more  cautious  mode 
of  expressing"  belief. 

In  Rounds  v.  McCormick  (1882)  11 
111.  App.  220,  the  action  was  to  en- 
force a  stockholder's  liability  on  an 
indebtedness  for  goods  sold  to  the 
company.  A  witness,  questioned  as  to 
whether  the  company  had  given  its 
notes  for  this  account,  answered: 
"My  impression  is  that  they  did;  I 
could  not  swear  positively."  It  was 
held  that  such  evidence  might  be  the 
result  of  deduction,  and  that  it  was 


986 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


inadmissible  unless  it  was  shown  that 
it  was  based  on  a  recollection  of  facts. 

In  Jockers  v.  Borgman  (1883)  29 
Kan.  109,  44  Am.  Rep.  625,  an  action 
brought  by  a  wife  to  recover  damages 
for  having  caused  the  intoxication  of 
her  husband,  several  witnesses  were 
asked  whether  to  their  best  recollec- 
tion "they  had  seen  John  Borgman 
drink  liquors  or  under  the  influence  of 
liquor  at  plaintiff  in  error's  saloon 
within  two  years  prior  to  April  13, 
1881."  One  witness  in  answer  gave 
his  "best  impression;"  another  stated 
that  he  probably  had  seen  Borgman 
intoxicated  within  two  years  before 
he  went  away,  and  a  third  "could  not 
say,  but  presumed  he  had."  The  court 
held  the  question  a  proper  one,  and 
pointed  out  that  if  a  witness  "gives 
his  best  recollection  of  a  past  trans- 
action or  event,  he  testifies  only  to  that 
of  which  he  has  knowledge  or  recollec- 
tion." 

In  Clark  v.  Bigelow  (1839)  16  Me. 
246,  an  action  on  a  bill  of  exchange, 
a  witness  in  his  deposition  stated  that 
"it  was  his  strong  impression  that  he 
sent  a  duplicate  notice  to  the  defend- 
ant at  Bangor,  about  which,  however, 
he  will  not  swear  positively."  The 
court  held  that  if  this  impression  were 
the  recollection  of  a  fact  not  positively 
clear  in  the  mind  of  the  witness,  the 
evidence  should  be  considered  admis- 
sible, but  said  that  an  impression 
which  was  the  result  of  information 
from  another  or  of  the  exercise  of 
one's  judgment  would  not  be  received. 

In  Humphries  v.  Parker  (1864)  52 
Me.  502,  an  action  for  malicious  pros- 
ecution, one  of  the  witnesses  used  the 
expressions,  "It  is  my  impression,"  "I 
think»"  etc.  It  was  held  that  these 
words  might  convey  a  meaning  of 
recollection  or  remembrance,  and  that 
if  they  did  they  were  admissible. 

In  Binsbacher  v.  St.  Louis  Transit 
Co.  (1904)  108  Mo.  App.  1,  82  S.  W. 
546,  an  action  to  recover  for  injuries 
incurred  on  a  street  car,  a  witness,  a 
fellow  passenger  of  the  plaintiffs, 
when  asked  to  describe  the  noise  that 
he  heard,  replied:  "Well,  it  sounded 
like  a  collision  of  the  roof  of  the  car 
to  me;  that  was  my  impression  of  it." 
The  court  said  that  "impressions  made 


by  the  hearing  of  a  noise,  as  to  its 
cause  or  origin,  are  common  to  all 
mankind  and  admissible  as  evidence 
for  what  they  are  worth." 

In  State  v.  Flanders  (1859)  38  N.  H. 
324,  a  prosecution  for  forgery,  a  wit- 
ness testified  that  he  read  a  bond 
hastily  when  he  signed  it  and  could 
not  say  whether  it  had  then  been  al- 
tered or  not,  although  he  had  an  im- 
pression in  regard  to  it.  He  was  then 
asked,  against  respondent's  objection, 
to  state  his  impression,  and  he  an- 
swered that  "his  impression  was  that 
it  had  not  then  been  altered."  The 
court  said:  "An  impression  as  to  a 
past  fact  may  mean  personal  knowledge 
of  the  fact  as  it  rests  in  the  memory, 
though  the  remembrance  is  so  faint 
that  it  cannot  be  characterized  as  an 
undoubting  recollection,  and  is  there- 
fore spoken  of  as  an  impression.  This, 
perhaps,  is  the  sense  in  which  the 
word  is  most  commonly  used  by  wit- 
nesses in  giving  their  testimony.  In 
this  sense  the  impression  of  a  witness 
is  evidence,  however  indistinct  and 
unreliable  the  recollection  may  be. 
No  line  can  be  drawn  for  the  exclusion 
of  any  record  left  upon  the  memory, 
as  the  impress  of  personal  knowledge, 
because  of  the  dimness  of  the  inscrip- 
tion. If,  therefore,  the  objection  is  to 
be  considered  as  one  taken  to  the  gen- 
eral competency  of  such  testimony,  it 
is  clear  that  it  was  properly  overruled. 
An  impression,  however,  may  mean  an 
understanding  or  belief  of  the  fact,  de- 
rived from  some  other  source  than 
personal  observation,  as  the  informa- 
tion of  others ;  or  it  may  mean  an  in- 
ference or  conclusion  of  the  raind  as 
to  the  existence  of  the  fact,  drawn 
from  a  knowledge  of  other  facts. 
When  used  in  these  senses,  it  is  not 
evidence.  .  .  .  We  think,  however, 
that,  taking  the  whole  testimony  to- 
gether, it  may  be  understood  to  mean 
that,  although,  from  the  slight  atten- 
tion which  he  gave  to  the  bond  in  his 
hasty  reading,  he  cannot  say  positively 
whether  the  alteration  had  been  made 
or  not,  he  nevertheless  had  an  impres- 
sion upon  his  memory,  derived  from 
reading  it,  that  it  had  not." 

In  Tiehnor  Bros.  v.  Barley  (1912) 
149  App.  Div.  871,  134  N.  Y.  Supp.  129, 
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the  defendant  testified  concerning  the 
return  of  goods :  "I  delivered  them  to 
express  company  wagon  myself,  if  my 
memory  serves  me  correctly.  I  have 
a  clerk.  That  is  my  impression." 
When  asked  whether  his  testimony  in 
this  matter  was  based  wholly  on  im- 
pression he  answered,  ''Yes."  It  was 
held  that  "impressions"  that  were  in- 
ferences, deductions,  or  opinions  de- 
rived from  others  were  inadmissible, 
but  that  "an  impression  may  be 
derived  from  the  recollection  of  the 
witness  as  to  the  facts,"  and  then 
"impression  is  an  expression  in  quali- 
fication of  memory  and  is  admissible 
as  evidence,"  and  "can  affect  but  the 
probative  force  of  the  testimony." 

In  McRae  v.  Morrison  (1851)  85  N. 
C.  (13  Ired.  L.)  46,  an  action  of  as- 
sumpsit for  bacon  sold  and  delivered, 
the  court  said:  "The  impression  of  a 
witness  who  professes  to  have  any 
recollection  at  all  is  certainly  some 
evidence.  The  degree  of  weight  to 
which  it  is  entitled  is  a  matter  for  the 
jury,  and  will  of  course  depend  very 
much  upon  circumstances." 

In  Duvall  v.  Darby  (1860)  38  Pa. 
56,  an  action  on  a  note,  a  witness  tes- 
tified that  he  had  had  a  conversation 
with  Duvall,  who  told  him  that  "he 
did  not  rely  on  Darby  for  much  money, 
—no  sum  mentioned.  I  can  say  my 
recollection  is,  the  amount  was  not 
large, — it  is  merely  but  an  impression ; 
my  best  belief  from  what  was  said  is 
that  the  sum  was  not  large;  that  he 
did  not  rely  on  Darby  for  much  money ; 
it  is  my  best  recollection  of  the  sub- 
stance of  the  conversation;  it  is  the 
best  belief  growing  out  of  an  impres- 
sion made  by  the  words."  The  court, 
saying  that  the  witness  evidently  used 
the  words  "impression"  and  "recollec- 
tion" interchangeably,  held  the  testi- 
mony to  be  admissible* 

In  Swinney  v.  Booth  (1886)  28  Tex. 
113,  "a  trial  of  the  right  of  property," 
a  witness  stated  "that  it  is  his  impres- 
sion Mrs.  Booth  got  land  and  the  ne- 
groes .  .  .  from  her  father's  es- 
tate." The  court  held  that  the  witness 
was  testifying  from  his  recollection, 
laying  that  an  expression  such  as  he 
ased  was  often  used  by  cautious  wit- 
nesses where  their  recollection  was 


not  clear;  it  might  affect  the  weight 
of  the  evidence,  but  would  not  render 
it  inadmissible. 

In  State  v.  Wilson  (1894)  9  Wash. 
16,  36  Pac.  967,  wherein  the  defendant 
was  convicted  of  conducting  a  game 
of  faro,  a  witness  in  testifying  used 
the  expression  "that  such  was  the  fact 
according  to  his  best  impression." 
This  was  held  to  be  admissible,  since 
it  was  obvious  from  his  other  testi- 
mony that  what  he  meant  was 
"that  at  a  certain  date  and  place  he 
had  see  the  defendant  engaged  in  con- 
ducting the  game,  according  to  his  best 
recollection." 

"My  best  judgment." — In  Alabama 
G.  S.  R.  Co.  V.  Hill  (1890)  93  Ala.  514, 
30  Am.  St.  Rep.  65,  9  So.  722,  an  action 
for  personal  injuries,  the  court  said 
that  "the  testimony  of  the  witness 
Curley  that  'to  the  best  of  my  judg- 
ment, what  we  called  in  the  short 
quarter,'  where  the  rail  was  broken 
out,  was  on  a  rotten  crosstie,  but  I 
won't  be  positive,"  was  but  the  state- 
ment of  his  best  recollection  about  a 
fact  as  to  which  he  would  not  speak 
positively,  and  was  properly  received: 

In  Haynes  v.  Gray  (1906)  148  Ala. 
663,  41  So.  615,  an  action  of  trover  for 
the  conversion  of  13  bales  of  cotton,  a 
witness  was  asked  "if  the  cotton  de- 
scribed in  the  receipts  was  taken  out 
by  defendants."  He  answered  "that 
in  his  best  judgment  the  cotton  de- 
scribed in  receipts  was  cotton  taken 
out  by  defendants."  The  court  said: 
"This  was  but  the  statement  in  anoth- 
er form  of  the  witness's  best  recollec- 
tion of  the  fact,  whick  was  pertinent, 
and  was  clearly  admissible." 

In  Herrick  v.  Holland  (1910)  83  Vt. 
502,  77  Atl.  6,  an  action  for  injuries 
to  the  plaintiff  resulting  from  the 
stumbling  of  a  horse  on  the  defend- 
ant's roadway,  a  witness  for  the  plain- 
tiff testified  that  his  own  horse  stum- 
bled "at  or  about  that  sluice,  .  .  . 
that  his  judgment  was  it  was  there; 
that  the  next  day  after  the  accident 
his  idea  was  it  was  over  the  sluice, 
and  that  that  was  still  his  idea."  The 
court  held  that  this  evidence  was  more 
than  mere  conjecture,  and  pointed  out 
"that  those  terms  fairly  signify  only 
an  infirm  quality  in  the  observation 
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of  the  witness  and  possibly  in  his  rec- 
ollection as  well,  in  which  sense  the 
testimony  was  admissible/* 

^Miscellaneous  phrases/' — ^In  White 
V.  Van  Horn  (1894)  159  U.  S.  3,  40  L, 
ed.  55, 15  Sup.  Gt.  Rep.  1027,  an  action 
of  ejectment,  a  witness,  on  being  asked 
whether  the  original  of  a  copy  of  a 
certain  certificate  shown  to  him  was 
among  papers  turned  over  to  him  by 
the  father  of  J.  H.  Chism,  answered: 
''I  have  examined  the  above  copy  and 
should  say  that  the  original,  of  which 
it  is  a  copy,  was  among  the  papers 
turned  over  to  me  by  the  father  of  J. 
H.  Chism.  The  language  seems  famil- 
iar, and  I  recognize  some  of  the  terms, 
as  'having  an  honorable  discharge,' 
and  being  'a  single  man.*  The  origi- 
nal paper  was  folded  twice,  and  the 
folds  were  somewhat  frayed  with 
handling,  looking  like  an  old  paper. 
...  I  cannot  say  definitely  whether 
the  original  paper  was  returned  to 
the  father  or  mother  of  J.  H.  Chism 
or  not;  the  last  time  I  ever  saw  them 
was  in  Austin,  Texas,  in  1850  or  1851 
in  the  month  of  May."  The  court 
said:  "The  objection  taken  to  the 
statement  of  the  "witness  Moreman, 
that  'he  should  say'  that  the  original, 
of  which  the  certificate  produced  was 
a  copy,  was  among  the  papers  turned 
over  to  him  by  the  father  of  J.  H. 
Chism,  went,  obviously,  to  the  effect, 
and  not  to  the  admissibility,  of  that 
statement.  Besides,  the  objection  sep- 
arates the  words,  'I  should  say,'  from 
the  whole  context  of  the  witness's 
testimony;  whereas  the  context  makes 
it  clear  that  those  words,  instead 
of  being  the  expression  of  conjecture, 
were  simply  a  form  of  speech,  for, 
after  using  them,  the  witness  pro- 
ceeded to  furnish  the  basis  for  his 
statement  by  describing  the  original 
document  in  such  a  way  as  to  give  em- 
phasis to  his  identification  of  the 
copy." 

In  Wright  v.  Boiling  (1855)  27  Ala. 
259,  an  action  on  a  promissory  note, 
a  clerk  for  the  plaintiff  testified  that 
he  kept  the  books  and  entered  up  noth- 
ing as  sold  which  was  not  sold,  and 
that  ''he  was  satisfied  and  believed" 
that  certain  items  were  sold  to  said 
Benson.    The  court  held  the  evidence 


to  be  admissible,  the  grounds  of  the 
clerk's  belief  being  shown. 

In  Ward  v.  Reynolds  (1858)  32  Ala. 
384,  an  action  on  a  note  given  in  the 
purchase  of  a  slave^  a  witness,  on  being 
questioned  concerning  the  condition 
of  the  slave,  answered :  **As  far  as  I 
know  or  have  heard,  he  was  sound  in 
mind  and  body."  In  response  to  the 
inquiry,  "What  was  the  disposition 
and  what  the  qualities  of  said  negro?" 
he  replied,  "I  never  knew  or  heard  of 
said  negro  to  resist  or  rebel  against 
his  owner,  or  any  other  person  who 
had  authority  to  control  him."  It  was 
pointed  out  that  the  witness  had  lived 
near  the  slave  for  fourteen  years,  that 
consequently  he  had  the  opportunity 
of  knowing  or  hearing  of  the  slave's 
mental  and  physical  characteristics, 
and  that,  the  answers  being  such  as  to 
assert  "the  absence  of  all  knowledge 
or  information  by  the  witness  of  any- 
thing opposed  to  the  fact  desired  to 
be  established/'  the  evidence  was  ad- 
missible. 

In  Poellnitz  v.  State  (1911)  1  Ala. 
App.  121,  55  So.  1028,  a  prosecution  for 
assault  with  intent  to  murder,  where 
it  was  shown  that  illicit  relations  be- 
tween the  woman  assaulted  and  the 
defendant  had  been  terminated  by  her, 
the  court  said:  "The  phrase,  'to  tell 
you  the  truth/  used  by  the  woman  in 
her  statement,  'I  had  been  going  with 
this  man,  to  tell  you  the  truth,'  was  a 
mere  colloquialism,  expressive  of  her 
sense  of  the  fact  admitted  being  one 
which  she  might  wish  to  conceal  ex- 
cept when  required  to  disclose  it,  and 
there  was  no  error  in  the  court's  re- 
fusal to  exclude  that  part  of  the  state- 
ment/' 

In  Chicago  Mill  &  Lumber  Go.  v. 
Ross  (1911)  99  Ark.  597,  139  S.  W. 
682,  the  action  was  to  recover  damages 
for  the  destruction  of  the  plaintiflTs 
house  by  fire  alleged  to  have  been 
caused  by  sparks  from  the  defendant's 
plant.  The  plaintiff,  on  beinir  asked  to 
"state  if  there  was  any  known  caase  of 
the  origin  of  the  fire  to  jonr  knowl- 
edge," replied,  "None  to  my  knowledge 
at  all."  The  court  in  upholding  this 
evidence  pointed  out  that  the  question 
"called  not  for  an  expression  of  opin- 
ion, but  for  a  statement  of  any  fact 
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within  the  knowledge  of  the  witness 
which  tended  to  show  the  origin  of  the 
fire/'  and  that  the  question  was  an- 
swered to  the  same  intent. 

In  Printup  v.  Mitchell  (1855)  17 
Ga.  658,  63  Am.  Dec.  258,  an  action 
in  equity,  a  witness  was  permitted  to 
testify  to  *'his  understanding  of  what 
passed  between  the  parties  to  the 
agreement." 

In  Lockett  v.  Mims  (1859)  27  Ga. 
207,  an  action  for  the  recovery  of  some 
negroes,  the  court  said :  "The  witness, 
Charles  W.  Mims,  begins  his  statement 
by  saying:  It  was  my  understanding,' 
etc.  It  is  obvious  from  what  follows, 
that  he  is  testifying  as  to  his  knowl- 
edge or  recollection  of  the  facts  and 
circumslances  which  attended  the 
transfer  of  the  possession  of  the  slaves 
from  his  father  to  his  brother-in-law. 
He  does  not  intend  to  recite  what  he 
had  heard  or  learned  from  others.  It 
is  the  conunon  mode  of  expression  in 
use  in  the  country." 

In  Leonard  v.  Mixon  (1895)  96  Ga. 
239,  51  Am.  St.  Rep.  134,  23  S.  E.  80, 
an  action  on  a  promissory  note,  a  wit- 
ness testified:  '1  do  not  now  have  a 
distinct  and  independent  recollection 
of  the  entire  contents  of  my  letters  to 
Mixon,  but  my  uniform  habit  in  such 
cases  was  to  give  a  full  description  of 
the  claims  I  had  against  a  man,  and 
I  know. from  this  fixed  habit  that  I 
did  it  in  my  letter  to  Mixon  of  January 
27,  1891,  which  I  remember  writing." 
The  court  held  that  a  man  may  always 
testify  what  has  been  his  habit  in  a 
matter  of  business  routine,  even  when 
he  does  not  have  an  independent  recol- 
lection of  the  facts  of  a  particular  case 
falling  within  that  routine,  saying, 
•'The  probative  value  of  such  evidence 
is  for  the  jury." 

In  Mimbs  v.  State  (1907)  2  Ga.  App. 
387,  58  S.  E.  499,  a  prosecution  for 
keeping  a  lewd  house,  a  witness  testi- 
fied: "It  seemed  to  me  that  he  closed 
the  door  behind  him."  It  was  held 
that  this  was  not  an  expression  of 
opinion,  but  a  recollection  of  facts  of 
which  he  was  not  absolutely  positive, 
and  was  admissible. 

In  Wilson  v.  Chicago  City  R.  Co. 

(1910)  154  III.  App.  632,  an  action  for 

damages  for  the  death  of  the  plaintifif's 


intestate,  a  conductor  testified  that 
"after  the  application  of  the  brakes 
I  suppose  the  car  was  moving  about  4 
miles  an  hour."  It  was  held  that  the 
answer  was  not  rendered  inadmissible 
by  the  words  "I  suppose." 

In  State  v.  Porter  (1871)  34  Iowa, 
131,  the  defendant  was  indicted  for  the 
murder  of  his  father^  Two  witnesses, 
physicians,  in  giving  their  testimony, 
used  such  expressions  as  "I  think,"  "I 
took  it,"  "  We  concluded,"  "We  in- 
ferred,"  "We  supposed."  It  was  held 
by  the  court  that  the  statements  of  a 
witness  need  not  be  absolutely  positive 
to  permit  of  their  admission. 

In  Jockers  v.  Borgman  (1883)  29 
Kan.  109,  44  Am.  Rep.  625,  an  action 
by  a  wife  to  recover  damages  for  havr 
ing  caused  the  intoxication  of  her  hus- 
band, two  witnesses  having  been  asked 
whether  "they  had  seen  John  Borgman 
drink  liquors  or  under  the  influence 
of  liquor  at  the  plaintiff's  saloon,"  etc., 
replied,  respectively,  "that  he  proba-" 
bly  had"  and  "could  not  say  but  pre- 
sumed he  had."  The  court  held  the 
evidence  admissible  as  the  best  recol- 
lection of  the  witnesses. 

In  Wells  V.  Shipp  (1829)  Walk, 
(Miss.)  353,  an  action  of  detinue  to 
recover  two  negro  boys,  a  witness  tes- 
tified that  "so  far  as  he  knew  or  under- 
stood, they  (the  negroes)  were  the 
property  of  the  plaintiff,"  etc.  The 
court  in  considering  the  exception 
taken  to  this  evidence  thought  it  of 
"but  little  consequence  either  way," 
and  said:  It  might  have  gone  to  the 
jury  for  what  it  was  worth,  or  it  might 
have  been  properly  rejected  as  imma- 
terial, vague,  and  uncertain,  and  en- 
titled to  no  weight  with  the  jury. 

In  Hill  V.  Harvey  (1918)  —Mo.  — , 
201  S.  W.  535,  an  action  for  damages 
for  personal  injuries,  a  witness  "was 
permitted  to  state,  after  saying  that 
he  did  not  know  just  how  far  respond- 
ent was  dragged,  that  it  must  have 
been  some  20  or  25  feet."  The  court 
held  this  proper  as  "all  he  could  do  un- 
der the  circumstances  was  to  give  his 
best  judgment  as  to  the  distance  the 
respondent  was  dragged." 

In  White  v.  East  Side  Mill  Co. 
(1917)  84  Or.  233,  161  Pac.  969,  164 
Pac.  736,  15  N.  C.  C.  A.  848,  an  action 
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to  recover  damages  for  injuries  result- 
ing in  the  death  of  the  plaintiff's  hus- 
band, a  witness,  when  asked  to  state 
just  what  he  saw,  said:  "Well,  the 
truck  turned  down  there,  and  natural- 
ly the  rear  wheels  came  between  him 
and  I,  but  the  part  that  seemed  to 
strike  him  was  the  pipe."  The  court 
considered  that  the  witness  used  the 
word  "seemed"  merely  as  a  form  of 
speech  for  saying  that  so  he  saw  it. 

In  Alabama  City,  G.  &  A.  R.  Co.  v. 
Bullard  (1908)  157  Ala.  618,  47  So. 
578,  an  action  for  personal  injuries, 
a  witness  stated  that  it  "looked  like  he 
fell  powerful  hard  and  got  hurt," 
The  court  in  holding  the  testimony  to 
be  admissible  said:  "This  was  but 
the  statement  of  a  fact  in  the  judg- 
ment of  the  witness,  from  what  he 


saw. 


f> 


In  Thomas  v.  State   (1881)   67  Ga. 


464,  where  the  prisoner  had  been  con- 
victed of  murder,  a  witness  testified 
concerning  a  stick  which  had  the  ap- 
pearance of  blood  on  it,  that  "it 
looked  like  blood  to  him."  The  court 
held  the  testimony  to  be  admissible, 
remarking  that  "the  appearance  of  a 
thing  is  a  fact." 

In  Merrill  v.  Marietta  Torpedo  Co. 
(1917)  79  W.  Va.  669,  L.R.A.1917F, 
1048,  92  S.  E.  112,  an  action  for  dam- 
ages for  personal  injuries,  a  witness, 
when  asked  to  identify  a  photograph 
as  one  which  he  had  taken,  and  ques- 
tioned whether  it  was  correct  or  not, 
said :  "It  looks  like  it  is  correct,"  and 
again,  "I  have  no  doubt  that  this  is  one 
of  my  pictures,  although  it  has  been 
out  of  my  hands."  The  court  held  that 
in  connection  with  the  appearance  of 
the  photographs  this  testimony  suffi- 
ciently identified  them.  R.  S» 


EMMA  BIRCHARD  et  al.,  Appts., 

V. 

BOARD  OF  HEALTH  OF  THE  CITY  OF  LANSING  et  al. 

Michigan  Supreme  Court  ~~  December  27,  X018, 

(—  Mich.  — ,  169  N.  W.  901.) 

Naisance  —  pesthoase. 

1.  A  pesthouse  in  a  thickly  settled  residence  district  of  a  city  is  a  nui- 
sance. 

[See  note  on  this  question  beginning  on  page  995.] 

Health  —  location  of  pesthouse. 

2.  Statutory  authority  to  a  munici- 
pal board  of  health  to  establish,  main- 
tain, and  regulate  a  pesthouse  at  some 
place  within  the  city  does  not  em- 
power it  to  locate  such  house  in  a 
thickly  settled  residence  district, 
where  by  reason  of  its  location  it  will 


be  a  nuisance,  and  where  its  permanent 
maintenance  would  work  continuing 
injury  to  adjoining  and  near-by  prop- 
erty, and  would  result  in  the  destruc- 
tion of  the  comfort  and  well-being  of 
homes. 

[See  IS  R.  C.  L.  953 ;  20  R.  C.  L.  410.] 


Appeal  by  plaintiffs  from  a  decree  of  the  Circuit  Court  for  Ingham 
County,  in  Chancery,  dismissing  a  bill  filed  to  restrain  the  maintenance 
of  a  pesthouse  in  a  residential  district.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Cummins  &  Nichols  and  C. 
W.  Mc6ill»  for  appellants: 

It  is  plain  abuse  of  discretion  for 
a  board  of  health  to  maintain  a  nui- 
sance. 

Spokes  V.  Banbury  Bd.  of  Health, 


L.  R.  1,  Eq.  42,  35  L.  J.  Ch.  N.  S.  106, 
13  L.  T.  N.  S.  428,  14  Week.  Rep.  128; 
Atty.  Gen.  ex  rel.  Wyoming  Twp.  v. 
Grand  Rapids  (Bird  ex  rel.  Emmons  v. 
Grand  Rapids)  175  Mich.  539,  50 
L.R.A.(N.B.)  478,  141  N.  W.  890,  Ann. 
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Cas.  1915A,  963;  Baltimore  v.  Fair- 
field Improv.  Co.  87  Md.  352,  40  L.R.A, 
494,  67  Am.  St.  Rep.  344,  39  Atl.  1081; 
Thompson  v.  Kimbrough,  23  Tex.  Civ. 
App.  350,  57  S.  W.  328;  Anable  v. 
Montgomery  County,  34  Ind.  App.  72, 
107  Am.  St.  Rep.  173,  71  N.  E.  272; 
Hagg  V.  Vanderburgh  County,  60  Ind. 
511,  28  Am.  Rep.  654;  5  Dill.  Mun. 
Corp.  5th  ed.  pp.  1037,  1040,  notes. 
.  Messrs.  Samuel  H.  Rhoads  and  Carl 
H.  Reynolds,  for  appellee  Board  of 
Health : 

A  contagious  disease  hospital,  when 
established  in  residence  districts,  is 
not  a  nuisance  per  se. 

State  ex  rel.  Board  of  Health  v. 
Trenton,  —  N.  J.  Eq.  — ,  63  Atl.  897. 

The  proper  location  of  such  a  hos- 
pital is  a  matter  of  discretion  with 
the  board. 

Paducah  v.  Allen,  20  Ky.  L.  Rep. 
1342,  49  S.  W.  343;  Barry  v.  Smith, 
191  Mass.  78,  5  L.R.A,(N.S.)  1028,  77 
N.  E.  1099,  6  Ann.  Cas.  817;  Manning 
V.  Bruce,  186  Mass.  282,  71  N.  E.  537 ; 
Upjohn  V.  Board  of  Health,  46  Mich. 
542,  9  N.  W.  845. 

There  is  no  legal  basis  for  com- 
plaint. 

Barry  v.  Smith,  191  Mass.  78,  5 
L.R.A.(N.S.)  1028,  77  N.  E.  1099,  6 
Ann.  Cas.  817 ;  Frazer  v.  Chicago,  186 
111.  490,  51  L.R.A.  306,  78  Am.  St.  Rep. 
296,  57  N.  E.  1055. 

Mr.  Joseph  H.  Dimnebacke,  amicus 
curiae: 

As  a  state  agency  the  defendant 
board  of  health  was,  and  is,  vested 
with  large  discretionary  powers,  the 
execution  of  which  will  not  be  inter- 
fered with  except  in  a  clear  case  of 
abuse. 

Civil  Service  Commission  v.  Engel, 
184  Mich.  269,  150  N.  W.  1081;  Nichol- 
son V.  Detroit,  129  Mich.  246,  56 
L.R.A.  601,  88  N.  W.  695;  Upjohn  v. 
Richland  Twp.  46  Mich.  542,  9  N.  W. 
845;  Jacobson  v.  Massachusetts,  197 
U.  S.  11,  49  L.  ed.  643,  25  Sup.  Ct.  Rep. 
358,  3  Ann.  Cas.  765;  Laurel  Hill 
Cemetery  v.  San  Francisco,  216  U.  S. 
358,  54  L.  ed.  516,  30  Sup.  Ct.  Rep.  301 ; 
Hessin  v.  Manhattan,  81  Kan.  157,  25 
L,R.A.(N.S.)  228,  105  Pac.  44;  High, 
Inj.  §  1240;  Spelling,  Inj.  &  Extr.  Rem. 
§  687;  Frazer  v.  Chicago,  186  111.  480, 
51  L.R.A.  306,  78  Am.  St.  Rep.  296,  57 
N.  E.  1055. 

Fellows,  J.,  delivered  the  opinion 
of  the  court : 

This  bill  is  filed  to  restrain  the 
maintenance    in    a  residential    dis- 


trict of  a  pesthouse,  or,  as  it  is  some- 
times denominated  in  the  record,  a 
detention  hospital  for  the  treat-s 
ment  of  infectious  diseases.  The 
case  was  heard  and  an  opinion  filed 
in  the  court  below,  directing  the 
dismissal  of  the  bill  prior  to  the 
handing  down  of  the  opinions  of 
this  court  in  Earth  v.  Christian 
Psychopathic  Hospital  Asso.  196 
Mich,  642,  163  N.  W.  62,  and  Saier 
v.  Joy,  198  Mich.  295,  L.R.A.1918A, 
825, 164  N.  W.  507.  The  decree  not 
having  been  entered,  a  reargument 
of  the  case  was  had,  and  a  further 
opinion  was  filed  in  which  it  was 
recognized  that  these  cases  were 
controlling  of  the  instant  case,  were 
it  not  for  the  fact  that  these  cases 
deal  with  rights  between  individu- 
als, while  in  the  instant  case  the  de- 
fendant is  acting  under  certain 
charter  provisions  of  the  city  of 
Lansing,  which  not  only  authorize 
but  make  it  the  duty  of  defendant 
board  of  health  to  locate  and  main- 
tain such  an  institution ;  and  it  was 
the  opinion  of  the  trial  judge  that 
such  provisions  justified  and  au- 
thorized the  board  to  select  the 
present  site,  and  there  maintain  the 
institution  in  the  absence  of  arbi- 
trary action  in  so  selecting  it,  which 
was  not  found  to  exist  here.  The 
bill  was,  accordingly,  dismissed. 

In  this  court  it  is  not  seriously 
urged,  cannot  be,  that  the  cases 
cited  do  not  control  this  case,  unless 
a  different  rule  should  obtain 
where  the  institution  is  located  and 
maintained  by  a  public  board  of 
health.  We  held  in  these  cases  that, 
while  the  institutions  involved  were 
not  nuisances  per  se,  they  became 
such  by  reason  of  their  location  in  a 
residential  district.  We  recognized 
that  there  might  be  no  actual  dan- 
ger if  properly  conducted,  but  that 
their  maintenance  in  close  proxim- 
ity to  the  home  would  create  such 
dread  and  fear  in  the  mind  of  the 
normal  person  as  "would  destroy 
the  comfort,  the  well-being,  and  the 
property  rights  of  the  plaintiffs," 
depressing  the  mind  and  lowering 
the  vitality  of  tho  normal  person, 
rendering  one  more  susceptible   to 
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disease^  and  reducing  the  value  of 
the  property  so  situated;  and  in 
each  of  the  cases  this  court  decreed 
injunctive  relief.  In  the  instant 
case,  there  is  much  testimony  tend- 
ing to  show  that  a  pesthouse  may 
be  so  conducted,  and  well-regulat- 
ed ones  are,  as  to  cause  no  actual 
danger  to  near-by  residents.  But 
substantially  all  the  experts  who 
testify  to  this  effect  agree  that  their 
opinion  is  not  shared  by  the  general 
public,  and  that  the  normal  person 
has  a  horror  and  dread  of  a  pest- 
house,  and  a  fear  of  infection  from 
proximity  to  it. 

It  must  be  borne  in  mind  that  we 
are  not  here  dealing  with  the  ques- 
tion of  immunity  of  a  municipality 
from  an  action  for  damages  when 
in  the  discharge  of  a  state  agency, 
as  was  the  case  of  Nicholson  v.  De- 
troit, 129  Mich.  246,  56  L.R.A.  601, 
88  N.  W.  695 ;  nor  with  a  contest  be- 
tween two  municipalities  as  to  the 
location  of  a  pesthouse,  as  was 
Summit  Twp.  v.  Jackson,  154  Mich. 
37,  18  L.R.A.(N.S.)  260,  117  N.W. 
545.  Here  the  question  involved  is 
the  protection  of  private  rights  by 
injunction  against  a  public  board 
authorized  and  required  by  the 
charter  to  perform  certain  duties. 
Nor  are  we  dealing  with  an  emer- 
gency caused  by  epidemic  of  an  in- 
fectious disease.  The  detention 
hospital  or  pesthouse  here  involved 
is  permanent  in  character,  and  the 
injury  caused  continuous.  The 
charter  provisions,  so  far  as  im- 
portant here,  are  as  follows : 

'The  said  board  of  health  has 
hereby  conferred  upon  it,  and  may 
exercise  all  the  powers  and  author- 
ity vested  in  health  boards  and 
health  officers  by  the  general  laws 
of  the  state." 

'The  said  board  of  health  shall 
have  power,  and  it  shall  be  its  duty, 
to  take  such  measures  as  shall  be 
deemed  effectual  to  prevent  the  en- 
trance of  pestilential  disease  into 
the  city ;  ...  to  establish,  main- 
tain and  regulate  a  pesthouse  or 
hospital  at  some  place  within  the 
city  or  not  exceeding  three  miles  be- 
yond its  bounds." 


''And  from  time  to  time  to  do  all 
acts,  make  all  regulations,  and  pass 
all  resolutions,  which  it  shall  deem 
necessary  or  expedient  for  the  pres- 
ervation of  health,  and  the  suppres- 
sion of  disease  in  the  city,  and  to 
carry  into  effect  and  execute  the 
powers  hereby  granted." 

On  behalf  of  defendant  board  of 
health,  it  is  insisted  that  under 
these  provisions  it  is  a  state  agency, 
vested  with  large  discretionary 
powers;  that  in  the  exercise  of  an 
honest  judgment  it  selected  the  site 
in  question;  and  that  its  decision  is 
final  and  may  not  be  reviewed  by 
the  judicial  branch  of  the  govern- 
ment^ except  in  case  of  a  clear  abuse 
of  that  discretion.  On  the  other 
hand,  it  is  urged  that  the  discretion 
of  the  board  is  limited  to  the  selec- 
tion of  a  lawful  site,  one  where  the 
institution  will  not,  by  reason  of  its 
location,  be  a  nuisance ;  that  it  may 
not,  under  the  power  conferred,  in- 
flict injury  upon  the  individual,  or 
invade  private  rights.  Upon  this 
subject  the  authorities  are  not  in 
accord. 

A  leading  case  on  the  subject  is 
Baltimore  v.  Fairfield  Improv.  Co. 
87  Md.  352,  40  L.R.A.  494,  67  Am. 
St.  Rep.  344,  39  Atl.  1081.  This  was 
a  case  brought  by  the  owner  of  ad- 
joining lands  to  restrain  the  public 
ojfficials  from  the  use  of  premises 
owned  by  the  city  for  the  detention 
of  a  leprosy  patient.  The  defense, 
as  here,  was  that  the  officials  were 
maintaining  the  pesthouse  under 
plenary  power  conferred  by  the 
state.    The  court  said: 

"However  broad,  therefore,  may 
be  the  powers  of  a  municipality  to 
erect  and  maintain  hospitals  and 
pesthouses  for  the  segregation  and 
treatment  of  contagious  and  infec- 
tious diseases,  and  however  neces- 
sary their  exercise  may  be,  they 
must,  generally  speaking,  be  exert- 
ed and  put  into  operation  subiect 
to  the  no  less  well-defined  right  of 
the  individual  to  possess  and  enjoy 
his  unoffending  property  without 
the  molestation  of  a  nuisance.  It 
cannot  be  pretended  that  the  city 
authorities  could,  even  under  their 
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comprehensive  powers^  locate  a 
pesthouse  in  the  midst  of  a  thickly 
settled  community.    .    •    . 

"The  mere  power  to  erect  and 
maintain  hospitals  and  pesthouses 
does  not  imply  or  include  the  fur- 
ther power  to  erect  and  maintain 
them  in  such  a  way,  or  at  such  a 
place,  as  will  cause  injury  to  oth- 

"Assuming  at  this  point  that 
leprosy  is  a  contagious  disease 
which  is  a  menace  to  the  health  of  a 
community,  and  assuming  also  that 
the  mayor  and  city  council,  through 
its  health  department,  were  about 
to  utilize  this  20-acre  tract  of  land 
for  the  first  time  for  the  erection 
of  a  pesthouse  thereon  for  the  re- 
ception of  this  particular  patient, 
there  can,  in  view  of  the  legal 
principles  just  discussed  and  in  the 
light  of  the  facts  to  which  allusion 
has  been  made,  be  no  doubt  as  to 
right  of  the  Fairfield  Improvement 
Company  to  invoke  the  restraining 
aid  of  a  court  of  equity  to  prevent 
the  establishment  of  such  a  nui- 
sance." 

In  the  case  of  Thompson  v.  Kim- 
brough,  23  Tex.  Civ.  App.  350,  57 
S.  W.  328,  an  action  was  brought 
by  the  officers  of  a  school  district  to 
restrain  the  maintenance  of  a  pest- 
house in  proximity  to  the  school 
building.  The  defendants  made  the 
contention,  as  here,  that  the  de- 
cision of  the  health  authorities, 
there  the  commissioners'  court  and 
health  ofiicer,  as  to  the  location  of 
the  pesthouse,  was  final.  The  court 
thus  stated  the  claim:  "The  fur- 
ther contention  is  made  that  the  law 
invests  the  commissioners'  court,  in 
connection  with  the  county  health 
oflScer,  with  exclusive  and  final 
jurisdiction  in  the  matter  of  estab- 
lishing and  maintaining  pesthouses 
and  detention  camps  to  prevent  the 
spread  of  smallpox  and  other  in- 
fectious and  contagious  diseases, 
and  that  the  exercise  of  this  juris- 
diction is  not  subject  to  review  by 
any  judicial  tribunal." 

After  considering  the  statutory 
provisions  involved,  the  court  said: 
"The  authority  of  the  commission- 
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ers'  court  to  proclaim  quarantine, 
and  to  have  it  established,  main- 
tained, and  enforced  through  the 
county  physician,  is  not  brought  in 
question  by  this  suit.  It  may,  and 
perhaps  should,  be  admitted  that 
the  exercise  of  that  authority  is  not 
subject  to  review  by  judicial  tribu- 
nals ;  but  it  does  not  necessarily  fol- 
low that  all  the  acts  of  the  officers 
and  agents  of  the  county  in  relation 
to  the  subject-matter  are  beyond 
the  reach  of  judicial  authority.  The 
authority  of  such  court  to  proclaim 
and  cause  the  enforcement  of  quar- 
antine does  not  carry  with  it  the 
arbitrary  power  in  the  officers  and 
agents  of  the  county  to  unnedlessar- 
ily  violate  the  rights  of  others.  The 
existence  of  such  authority  does 
not  imply  that  the  officers  and 
agents  of  the  county  may  establish 
and  maintain  a  nuisance,  either 
public  or  private,  not  necessary  to 
the  end  to  be  accomplished." 

The  language  of  Lord  Watson  in 
the  case  of  Metropolitan  Asylum 
Dist.  V.  Hill,  L.  R.  6  App.  Cas.  193, 
212,  16  Eng.  Rul.  Cas.  556,  decided 
by  the  House  of  Lords,  is  quite  per- 
suasive as  bearing  upon  the  con- 
struction to  be  given  the  language 
here  under  consideration.    He  said : 

"And  I  am  disposed  to  hold  that 
if  the  legislature,  without  specify- 
ing either  plan  or  site,  were  to  pre- 
scribe by  statute  that  a  public  body 
shall,  within  certain  defined  limits, 
provide  hospital  accommodation  for 
a  class  or  classes  of  persons  labor- 
ing under  infectious  disease,  no  in- 
junction could  issue  against  the  use 
of  a  hospital  established  in  pursu- 
ance of  the  act,  provided  that  it 
were  either  apparent  or  proved  to 
the  satisfaction  of  the  court  that 
the  directions  of  the  act  could  not  be 
complied  with  at  all,  without  creat- 
ing a  nuisance.  In  that  case,  the 
necessary  result  of  that  which  th^ 
have  directed  to  be  done  must  pre- 
sumably have  been  in  the  view  of 
the  legislature  at  the  time  when  the 
act  was  passed. 

"On  the  other  hand,  I  do  not 
think  that  the  legislature  can  be 
held  to  have  sanctioned  that  which. 
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is  a  nuisance  at  common  law,  except 
in  the  case  where  it  has  authorized 
a  certain  use  of  a  specific  building 
in  a  specified  position,  which  cannot 
be  so  used  without  occasioning 
nuisance,  or  in  the  case  where,  the 
particular  plan  or  locality  not  being 
prescribed,  it  has  imperatively  di- 
rected that  a  building  shall  be  pro- 
vided within  a  certain  area  and  so 
used,  it  being  an  obvious  or  estab- 
lished fact  that  nuisance  must  be 
the  result.  In  the  latter  case,  the 
onus  of  proving  that  the  creation 
of  a  nuisance  will  be  the  inevitable 
result  of  carrying  out  the  direc- 
tions of  the  legislature  lies  upon  the 
personla  seeking  to  justify  the  nui- 
sance. Their  justification  depends 
upon  their  making  good  these  two 
propositions:  In  the  first  place, 
that  such  are  the  imperative  orders 
of  the  legislature;  and,  in  the  sec- 
ond place,  that  they  cannot  possibly 
obey  those  orders  without  infring- 
ing private  rights.  If  the  order  of 
the  legislature  can  be  implemented 
without  nuisance,  they  cannot,  in 
my  opinion,  plead  the  protection  of 
the  statute ;  and,  on  the  other  hand, 
it  is  insufficient  for  their  protec- 
tion that  what  is  contemplated  by 
the  statute  cannot  be  done  without 
nuisance^  unless  they  are  also  able 
to  show  that  the  legislature  has  di- 
rected it  to  be  done.  Where  the 
terms  of  the  statute  are  not  imper- 
ative, but  permissive,  when  it  is  left 
to  the  discretion  of  the  persons  em- 
powered to  determine  whether  the 
general  powers  committed  to  them 
shall  be  put  into  execution  or  not,  I 
think  the  fair  inference  is  that  the 
legislature  intended  that  discretion 
to  be  exercised  in  strict  conformity 
with  private  rights,  And  did  not  in- 
tend to  confer  license  to  commit 
nuisance  in  any  place  which  might 
be  selected  for  the  purpose.'* 

The  following  authorities  will  be 
found  instructive  on  the  questions 
involved  in  this  case:  Cherry  v. 
Williams,  147  N.  C.  452,  126  Am. 
St.  Rep.  566,  61  S.  E.  267,  15  Ann. 
Cas.  715;  Kestner  v.  Homeopathic 
Medical  &  Surgical  Hospital,  245 
Pa.  326,  52  L.R.A.(N.S.)   1032.  91 


Atl.  659,  Ann.  Gas.  1916A,  123; 
Anable  v.  Montgomery  County,  34 
Ind.  App.  72,  107  Am.  St.  Rep.  173, 
71  N.  E.  272;  Everett  v.  Paschall, 
61  Wash.  47,  31  L.R.A.(N.S.)  827, 
111  Pac.  879,  Ann.  Cas.  1912B, 
1128;  Stotler  v.  Rochelle,  83  Kan. 
86,  29  L.R.A.(N.S.)  49,  109  Pac. 
788 ;  Harper  v.  Milwaukee,  30  Wis. 
365 ;  Gilford  v.  Babies'  Hospital,  21 
Abb.  N.  G.  159,  1  N.  Y.  Supp.  448. 

But  we  think  plaintiffs'  conten- 
tion finds  support  in  the  former  ad- 
judications of  this  court.  In  Pen- 
noyer  v.  Saginaw,  8  Mich.  534,  this 
court  held  a  municipality  liable  for 
the  continuance  of  a  nuisance  create 
ed  by  it.  In  Cubit  v.  O'Dett,  51 
Mich.  347,  16  N.  W.  679,  it  was 
said:  "The  highway  overseer,  no 
doubt,  has  a  discretion  in  deciding 
how  and  where  he  will  expend  high- 
way labor ;  but  it  is  a  discretion  lim- 
ited by  the  rights  of  individuals, 
and,  when  he  invades  those  rights, 
he  becomes  liable." 

In  the  recent  case  of  Atty.  Gen. 
ex  rel.  Wyoming  Twp.  v.  Grand 
Rapids  (Bird  ex  rel.  Emmons  v. 
Grand  Rapids)  175  Mich.  503,  50 
L.R.A.(N.S.)  473,  141  N.  W.  890, 
Ann.  Cas.  1915A,  968,  this  court,  re- 
versing the  decree  of  the  court  be- 
low, found  that  the  defendant,  by 
emptying  sewage  into  the  Grand 
river,  created  a  nuisance  to  lower 
riparian  owners  and  the  public,  and 
entered  a  decree  for  injunction  as 
prayed  in  the  bill.  This  court  there 
quoted  with  approval  from  the  case 
of  Spokes  v.  Banbury  Bd.  of  Health, 
L.  R.  1  Eq.  42,  the  following: 
"What  difference  can  it  possibly 
make  as  to  the  commission  of  an 
illegal  act,  whether  a  man  acts  on 
behalf  of  thousands  or  on  behalf  of 
himself  only?" 

The  case  much  relied  upon  by  the 
trial  judge  in  reaching  the  conclu- 
sion he  did  was  Upjohn  v.  Board  of 
Health,  46  Mich.  542,  9  N.  W.  845. 
That  case,  like  this,  was  an  equity 
case,  which  this  court  considers  de 
novo;  but  its  facts  were  materially 
different.  The  claimed  nuisance 
there  was  a  cemetery.  The  defend- 
ant sought  to  increase  the  size  of 
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its  cemetery  by  the  use  of  additional 
grounds  across  the  road  from  the 
original  grounds.  There  i^as  some 
doubt  as  to  whether  there,  was  as 
much  contemplated  danger  from 
such  addition  as  from  a  nuisance 
the  complainant  was  maintaining 
on  his  own  land.  But  in  that  case 
the  complaining  party  had  pur- 
chased his  premises  after  the  orig- 
inal cemetery  was  established.  If 
the  cemetery  was  a  nuisance,  he  had 
gone  to  the  nuisance.  Here  the  nui- 
sance has  been  brought  to  the  com- 
plaining parties.  But  in  that  case, 
while  this  court  recognized  the 
broad  discretion  vested  in  boards  of 
health,  it  at  the  same  time  recog- 
nized the  power  of  the  court  of 
equity  to  enjoin  injury  to  private 
rights  by  them. 

We  conclude  that  the  provisions 
of  the  charter  under  consideration 


do  not  vest  in  the  defendant  board 

of  health  the  pow-  He»itii- 
er  to  locate  a  pest-  location  of 
house  in  a  thickly  >^-*«»««*- 
settled  residential  district,  where, 
by  reason  of  its  location,  it  would  be 
a     nuisance,      and 
where    its    perma-  JJiJKS;^. 
nent      maintenance 
would  work  continuing  damage  to 
adjoining    and    near-by    property, 
and  would  result  in  the  destruction 
of  the  home  in  its  comfort  and  well- 
being;    and    that    the    discretion 
lodged  in  the  board  is  a  discretion  to 
be  exercised  by  it  in  determining  be- 
tween different  lawful  locations. 

It  follows  from  what  has  been 
said  that  the  decree  of  the  court  be- 
low must  be  reversed,  and  one  here 
entered  in  conformity  with  the 
prayer  of  the  bill.  Plaintiffs  will 
recover  costs  of  both  courts. 


ANNOTATION. 
Petthoiise  or  contagions  disease  hospital  as  nuisance. 


I.  General  rule,  995. 
II.  Application  of  rule: 

a.  Pesthouse,  996. 

b.  Contagious  hospital,  998. 
IIL  Power  to  locate: 

8.  By  municipality: 

1.  Within     municipal     limits^ 

1003. 

2.  Without    municipal    limits, 

1005. 
b.  By   private   corporation   or   in* 
dividual,  1008. 

I.  General  rule. 

A  pesthouse  or  contagious  hospital 
is  not  a  nuisance  per  se,  but  if  it  is 
located  in  a  residential  section  of  a 
community  or  in  close  proximity  to  a 
dwelling  house,  or  coiiducted  in  a  care- 
less or  negligent  manner  so  as  to  cre- 
ate a  dangerous  situation  and  invade 
the  rights  or  dapage  the  property  of 
an  individual,  if  becomes  a  nuisance, 
and  will  be  abated  or  at  least  partially 
restrained.  '  j 

Georgia.— #iles  v.  Rawlings  (1918) 
—  Ga.  — ,  *  S.  E.  521. 

IIlinoift.-7Deaconess  Home  &  Hos- 
pital V.  Borttjes  (1904)  207  111.  553,  64 
L.R-A.  21f,  69  N.  E.  748. 


Indiana.  —  Haag  v.  Vanderburgh 
County  (1878)  60  Ind.  511,  28  Am.  Rep. 
654;  Bessonies  v.  Indianapolis  (1880) 
71  Ind.  189;  Barnard  v.  Sherley  (1898) 
135  Ind.  567,  24  L.R  J^.  568,  41  Am.  St. 
Rep.  454,  34  N.  E.  600,  35  N.  E.  117;^ 
Anable  v.  Montgomery  County  (1904> 
34  Ind.  App.  72,  107  Am.  St.  Rep.  173„ 
71  N.  E.  272. 

Kansas,  —  Hessin  v.  Manhattan 
(^909)  81  Kan.  153,  26  L.RJl.(N.S.) 
228,  105  Pac.  44;  Stotler  v.  Rochelle 
(1910)  83  Kan.  86,  29  L.R.A.(N.S.)  49, 
109  Pac.  788. 

Kentucky.  —  Banks  v.  Henderson 
County  (1903)  24  Ky.  L.  Rep.  1560,  71 
S.  W.  902. 

MassachusettSL  —  Barry  v.  Smith 
(1906)  191  Mass.  78,  5  L.R.A.(N.S.) 
1028,  77  N.  E.  1099, 6  Ann.  Casi  817. 

Michigan.  —  See  the  reported  case 
(BIRCHARD  V.  Board  of  Health,  ante, 
990). 

New  Jersey. — State  ex  rel.  Board  of 
Health  v.  Trenton  (1906)  —  N.  J.  Eq. 
— ,  63  Atl.  897;  Board  of  Healtii  v. 
North  American  Home  (1910)  77  N.  J. 
Eq.  464,  78  Atl.  677;  Northfield  v.  At- 
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Untie  County  (1915)  85  N.  J.  Eq.  47, 
95  Atl.  745. 

New  York.— Gilford  v.  Babies'  Hos- 
pital (1888)  21  Abb.  N.  C.  159,  1  N.  Y. 
Supp.  448;  Hall  v.  House  of  St.  Giles 
(1916)  173  App.  Div.  948,  158  N.  Y. 
Supp.  1117,  affirming  (1915)  91  Misc. 
122,  154  N.  Y.  Supp.  96. 

North  Carolina.  —  Cherry  v.  Wil- 
Uams  (1908)  147  N.  C.  452, 125  Am.  St. 
Rep.  566,  61  S.  E.  267,  15  Ann.  Cas. 
715;  Lawrence  v.  Nissen  (1917)  173 
N.  C.  359,  91  S.  E.  1036. 

OUo.— Lorain  v.  Rolling  (1902)  24 
Ohio  C.  C.  82;  Youngstown  Twp.  v. 
Youngstown  (1903)  25  Ohio  C.  C.  518. 

Pennsylvania.  —  Com.  v.  Charity 
Hospital  (1901)  198  Pa.  270,  47  Atl. 
980,  affirming  (1900)  31  Pittsb.  L.  J. 
N.  S.  11;  Kestner  v.  Homeopathic 
Medical  &  Surgical  Hospital  (1914) 
245  Pa.  326,  52  L.R.A.(N.S.)  1032,  91 
Atl.  659,  Ann.  Cas.  1916A,  123 ;  Gowen 
V.  O'Hara  (1905)  15  Pa.  Dist.  R.  753. 

Texas.  —  Thompson  v.  Kimbrough 
(1900)  23  Tex.  Civ.  App.  350,  67  S.  W. 
328. 

Washington.  —  Everett  v.  Paschall 
(1910)  61  Wash.  47,  31  L.R.A.(N.S.) 
827,  111  Pac.  879,  Ann.  Cas.  1912B, 
1128. 

England.— Raines  v.  Baker  (1752)  1 
Ambl.  158,  27  Eng.  Reprint,  105 ;  Bram- 
well  V.  Lacy  (1878)  L.  R.  10  Ch.  Div. 
691,  48  L.  J.  Ch.  N.  S.  339,  40  L.  T.  N. 
S.  361,  27  Week.  Rep.  463;  Metropoli- 
tan Asylum  Dist.  v.  Hill  (1881)  L.  R. 
6  App.  Cas.  193,  45  J.  P.  664,  50  L.  J. 
Q.  B.  N.  S.  353,  44  L.  T.  N.  S.  653,  29 
Week.  Rep.  617 ;  Tod-Heatly  v.  Benham 
(1887)  L.  R.  40  Ch.  Div.  80,  58  L.  J. 
Ch.  N.  S.  88,  60  L.  T.  N.  S.  241,  37 
Week.  Rep.  38;  Bendelow  v.  Wortley 
Union  (1887)  57  L.  J.  Ch.  N.  S.  762,  67 
L.  T.  N.  S.  849,  36  Week.  Rep.  168; 
Atty.  Gen.  v.  Manchester  Corp.  [1893] 
2  Ch.  87,  62  L.  J.  Ch.  N.  S.  469,  3  Re- 
ports,  427,  68  L.  T.  N.  S.  608,  41  Week. 
Rep.  459,  57  J.  P.  343 ;  Harrop  v.  Ossett 
[1898]  1  Ch.  525,  62  J.  P.  207,  67  L.  J. 
Ch.  N.  S.  847,  is  L.  T.  N.  S.  387,  14 
-Times  L.  R.  308,  46  Week.  Rep.  391; 
Atty.  Gen.  v.  Nottingham  [1904]  W. 
N.  65,  1  Ch.  673,  73  L.  J.  Ch.  N.  S 
^12,  08  J.  P.  125,  52  Week.  Rep.  281, 
^0  L.  T.  N.  S.  308,  20  Times  L.  R.  257, 
2  L.  G.  R.  698 ;  Atty.  Gen.  v.  Rathmines 


&  P.  Hospital  Bd.  [1904;  C.  A.]  1  Ir. 
R.  161;  Frost  v.  King  Edward  VIL 
Welsh  Memorial  Asso.  [1918]  2  Ck. 
180,  87  L.  J.  Ch.  N.  S.  561,  119  L.  T. 
N.  S.  220,  82  J.  P.  249,  62  SoL  Jo.  58i 
34  Times  L.  R.  450,  [1918]  W.  N.  18a» 
settled  on  terms  in  (1918)  35  Timei 
L.  R.  138,  146  L.  T.  Jo.  109. 

Canada.— Reg.  v.  Playter  (1901)  1 
Ont.  L.  Rep.  360,  4  Can.  Crim.  Cas.  33& 

Thus,  in  Youngstown  Twp.  ▼. 
Youngstown  (Ohio)  supra»  an  actios 
to  enjoin  the  maintenance  of  a  pest- 
house  near  a  public  school  building 
the  court  said :  "It  would  be  an  ia- 
suiferable  nuisance  to  permit  the  city 
to  erect  a  building  for  the  purpose 
designated,  within  50  feet  of  a  very 
extensively  traveled  highway  and 
much  nearer  such  schoolhouse  and 
dwellings,  which  have  been  erected 
during  the  years  when  the  pesthoaae 
was  not  maintained,  and  for  these  ret- 
sons  the  injunction,  so  far  as  the  erec- 
tion of  the  building  is  concerned,  is 
granted,  and  the  order  made  as  asked 
for  in  the  petition." 

In  Anable  v.  Montgomery  County 
(1904)  34  Ind.  App.  72,  107  Am.  St 
Rep.  173,  71  N.  E.  272,  an  action  for 
damages  for  the  depreciation  of  land 
values  by  the  location/of  a  pesthonse 
in  a  residence  district!  the  court  said: 
"In  determining  whfether  there  has 
been  a  proper  or  anjanwarranted  exer- 
cise of  discretion  M|n  locating  a  pest- 
house  at  a  partii^ular  place,  regard 
must  be  had  to  thf^e  location  itself,  the 
present  necessit'.  jes  of  the  particular 
case,  and  other -?ro^ertinent  facts  and  ci^ 
cumstances.^'  ^nt 

.    / 

In  Haag  v.*'^*^  Vanderburgh  County 
(1878)  60  Ind.  dCni,  28  Ahl  Rep.  654 
the  complainant  sNjleged  that  tiie  de- 
fendant kept  and  xftuiintained  a  pest- 
house  for  the  treatiment  of  smallpox 
patients  near  the  plafcitifTs  dwelling 
house,  and  by  reason  \t  the  keeping 
and  maintaining  of  said^esthouse  the 
three  sons  of  the  plaintiH^  became  in- 
fected and  died  of  the  smallpox.  It 
was  held  that  the  keepingr  and  main- 
taining of  a  pesthouse  in  tl^  manner 
alleged    constituted    a    nui^^^  ^^ 
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which  the  appellant  had  the  right  to 
complain. 

In  Anable  v.  Montgomery  County 
(1904)  84  Ind.  App.  72,  107  Am.  St. 
Rep.  178,  .71  N.  E.  272,  it  appeared  that 
the  defendants  constituted  a  board  of 
health*  and  in  that  capacity  erected  a 
pesthouse  adjoining  10  acres  of  land 
owned  by  the  plaintiff  in  a  well-popu- 
lated and  residential  section.  In  the 
action  brought  to  recover  damages  for 
the  depreciation  in  value  of  complain- 
ant's land,  the  court  held  that,  while 
the  erection  and  maintenance  of  a 
pesthouse  is  not  a  nuisance  per  se,  the 
light  to  erect  such  an  institution  does 
not  carry  with  it  the  right  to  do  so  in 
Buch  a  way  as  to  work  injury  upon  an 
innocent  individual. 

In  Thompson  v.  Kimbrough  (1900) 
28  T^z.  Civ.  App.  860,  57  S.  W.  828, 
where  it  appeared  that  the  board  of 
health  of  a  county  maintained  a  pest- 
house  in  the  vicinity  of  a  district 
school,  it  was  held,  in  an  action 
brought  by  the  trustees  of  the  school 
to  restrain  the  operations  of  the  pest* 
house  as  a  dangerous  nuisance,  that 
the  location  of  such  a  building  in  close 
proximity  to  a  schoolhouse  created  a 
nuisance,  the  court  saying:  *'The  es- 
tablishment of  a  detention  station  and 
pesthouse,  in  which  to  place,  respec- 
tively, persons  who  have  been  exposed 
to  smallpox  and  those  afflicted  with  the 
disease,  in  such  close  proximity  to  a 
public  schoolhouse  that  the  germs  of 
the  disease  may  and  probably  would 
be  disseminated  among  the  children 
attending  such  school,  would  be  the 
very  worst  character  of  nuisance/* 

So,  in  Youngstown  Twp.  v.  Youngs- 
town  (1908)  25  Ohio  C.  C.  518,  where- 
in it  appeared  that  a  city,  having 
maintained  a  pesthouse  in  an  adjoin- 
ing township  under  authority  of  a 
statute  (Act  March  28,  1875,  72  Ohio 
Laws,  77)  attempted  to  erect  an  addi- 
tion thereto  after  the  locality  had  be- 
come well  populated,  and  a  schoolhouse 
had  been  erected  within  800  feet  of  the 
proposed  site  for  the  new  building,  the 
court  held,  in  an  action  to  restrain  the 
prospective  act  of  the  city,  that  it 
would  be  highly  dangerous  to  the 
neighborhood,  and  the  people  living  in 
the  township,  and  the  children  attend- 


ing school  at  this  place,  to  permit  the 
proposed  building  to  be  erected  on  the 
designated  site. 

In  Banks  v.  Henderson  County 
(1908)  24  Ky.  L.  ftep.  1560,  71  S.  W. 
902,  the  plaintiff  sought  damages  for 
the  depreciation  in  the  value  of  land 
owned  by  him,  caused  by  the  mainte^ 
nance  of  a  smallpox  pesthouse,  erect- 
ed, maintained,  and  operated  by  the 
defendants  at  a  distance  of  900  feet 
from  the  plaintiff's  lands.  The  court 
held  that  the  complainant  showed  no 
actual  damage  or  loss,  and  that  the 
land  was  situated  beyond  the  reach  of 
contagion. 

In  the  reported  case  (BmCHA^p  v. 
Board  of  Health,  ante,  990),  the  ac- 
tion was  brought  to  restrain  the  de- 
fendant, the  board  of  health  of  a  city, 
from  maintaining  and  operating  a 
pesthouse  under  authority  of  charter 
provisions,  in  a  thickly  populated  resi- 
dential section  of  the  city.  The  court 
held  that  the  action  of  the  board  con- 
stituted a  nuisance,  and  granted  the 
injunction  prayed  for  on  the  ground 
that,  although  the  institution  involved 
was  not  a  nuisance  per  se,  it  became 
such  by  reason  of  its  location  in  the 
residential  district. 

In  State  ex  rel.  Board  of  Health  v. 
Trenton  (1906)  —  N.  J.  Eq.  — ,  68  Atl. 
897,  it  appeared  that  a  city  maintained 
for  a  period  of  thirteen  years  in  a 
sparsely  settled  district  of  an  adjoin- 
ing township  a  building  used  as  a  hos- 
pital or  pesthouse  for  the  treatment  of 
persons  afflicted  with  contagious  and 
infectious  diseases,  including  small- 
pox, and  in  that  time  only  one  case  of 
smallpox  developed  in  the  vicinity  of 
the  hospital,  and  that  could  not  be 
traced  directly  to  the  institution.  It 
was  held,  in  an  action  to  restrain  the 
city  from  enlarging  the  facilities  of 
the  hospital,  that  a  building  used  for 
the  purposes  mentioned  was  not  per 
se  a  nuisance,  and  its  erection  and 
maintenance  would  not  be  restrained 
merely  because  of  an  apprehension 
that  it  might  become  a  nuisance.  The 
court  held  that  the  building  in  ques- 
tion was  not  a  nuisance,  as  it  was  lo- 
cated in  a  sparsely  settled  district  4>n  a 
tract  of  land  entirely  surrounded  by 
highways,  on   which   there  were  no 
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buildings  other  than  those  used  for 
the  hospital  purposes,  and  that  under 
the  exercise  of  reasonable  care  there 
could  be  no  apprehension  that  the  dis- 
eases treated  in  the  hospital  would  be 
communicated  to  persons  residing  in 
the  neighborhood. 

In  Hessin  v.  Manhattan  (1909)  81 
Kaiu  153,  25  L.R.A.  (N.S.)  228, 105  Pac. 
44,  it  was  held  that  an  injunction 
prohibiting  the  health  authorities 
from  using  as  a  pesthouse  in  time  of 
emergency,  during  an  epidemic  of 
smallpox,  a  building  owned  by  the 
city  and  situated  in  a  public  park,  was 
erroneously  and  improperly  granted, 
the  court  saying:  ''The  building  se- 
lected belonged  to  the  public,  and  was 
the  best  that  could  be  obtained  in  the 
city.  The  location  was  as  free  from 
objection  as  could  have  been  secured. 
The  claim  that  the  use  of  the  park  for 
this  purpose  operated  to  divert  it  to 
an  illegal  use  does  not  seem  to  be  well 
taken.  The  park  is  public  property, 
given  by  a  dedication  which  does  not 
limit  its  use.  It  might  be  used  for  any 
public  purpose.  A  pesthouse  is  a  pub- 
lic purpose  for  which  it  might  be  prop- 
erly used  temporarily,  in  an  emergency 
such  as  existed  here." 

In  Lorain  v.  Rolling  (1902)  24  Ohio 
C.  C.  82,  the  action  was  to  restrain  a 
municipality  from  erecting  a  pest- 
house, under  authority  of  statute,  out- 
side of  the  municipal  limits.  It  was 
held  that  the  erection  was  authorized 
by  law,  and  therefore  could  not  be 
unlawful  if  the  statute  was  complied 
with,  and,  not  being  unlawful,  it  could 
not  be  a  nuisance  per  se.  The  court 
said,  however,  that  if  a  method  was 
pursued  that  would  make  it  dangerous, 
it  might  become  a  nuisance,  and  its 
erection  restrained,  even  before  actual 
'user. 

b.  Cantngiaus  hospital. 

In  Deaconess  Home  &  Hospital  ▼. 
Bontjes  (1904)  207  IlL  553,  64  L.R.A. 
215,  69  N.  E.  748,  the  action  was  to  re- 
strain a  corporation  from  conducting 
a  hospital  to  which  were  admitted  per- 
sons afflicted  with  contagious  diseases, 
in  such  proximity  to, the  home  of  the 
plaintiff  that  the  sights  and  sounds 
incident  to  the  conduct  of  such  an  in- 
stitution were  plainly  visible  and  audi- 


ble to  the  complainant's  family,  who 
were  also  subject  to  the  dangers  of 
infection  from  disease.  The  court 
held  that,  although  the  defendant  was 
engaged  in  a  philanthropy  of  the  high- 
est order,  still  the  law  would  not  per- 
mit it  to  maintain  the  same  in  such  a 
manner  that  it  would  become  an  in- 
tolerable nuisance. 

In  Barnard  v.  Sherley  (1893)  135 
Ind.  667,  24  L.R.A.  668,  41  Am.  St. 
Rep.  454,  34  N.  E.  600,  35  N.  E.  117, 
it  appeared  that  the  defendants,  hav- 
ing drilled  for  gas,  found  a  large  vol- 
ume of  water  which  proved,  on  analy- 
sis, to  possess  curative  properties, 
erected  bathhouses  to  be  used  for 
bathing  persons  afflicted  with  all  man- 
ner of  diseases,  including  syphilis, 
and,  after  using  the  water  for  such 
purposes,  discharged  the  same  into 
a  stream  flowing  over  the  lands  of  the 
complainant,  causing  an  alleged  nui- 
sance by  reason  of  the  foulness  and 
pollution  of  the  water.  It  was  held 
that  it  was  lawful  to  build  a  sanitar- 
ium for  the  cure  of  the  sick,  and  to 
bathe  those  afflicted  with  disease  in 
the  waters,  provided  the  sanitarium 
was  properly  conducted,  so  as  to  do' no 
injury  which  reasonably  could  be 
avoided.  As  it  appeared  that  the 
stream  into  which  the  waters  were  dis- 
charged was  the  only  available  outlet, 
and  that  all  due  care  had  been  exer- 
cised in  the  premises,  it  was  held  that 
no  recovery  could  be  had. 

In  Stotler  v.  Rochelle  (1910)  83 
Kan.  86,  29  L.R.A.(N.S.)  49,  109  Pac 
788,  an  action  i>raying  for  an  injunc- 
tion restraining  the  defendants  from 
maintaining  a  cancer  hospital  on  prop- 
erty within  80  feet  of  the  residence  of 
the  plaintiff,  on  the  ground  that  the 
character  of  the  hospital,  its  location, 
and  the  prevalent  dread  of  contagion 
of  the  disease  rendered  it  a  nuisance, 
the  court  held  that  whether  there  was 
actual  danger  of  contagion,  the  fear  of 
it  was  not  unreasonable,  and  the  mere 
presence  of  the  hospital  in  the  neigh- 
borhood would  make  it  less  desirable 
for  residential  purposes  to  persons  of 
normal  sensibilities. 

In  Le  Bourgeois  v.  New  Orleans 
(1919)  145  La.  — ,  82  So.  268,  a  suit 
to  enjoin  a  city  from  establishing  a 
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tuberculosis  hospital,  the  eourt,  after 
declaring  that,  so  far  as  the  suit  pro- 
ceeded upon  the  probability  that  the 
hospital  in  question  would  prove  a  nui- 
sance, the  plaintiffs  had  no  right  of 
action  in  their  quality  of  citizens  and 
taxpayers,  but  only  in  their  individual 
capacity  as  property  owners,  observed, 
as  regards  one  of  the  plaintiffs,  that 
the  proposed  hospital  could  not  oper- 
ate as  a  nuisance  to  the  people  living 
in  his  residence,  which  was  600  feet 
away.  And,  speaking  generally,  the 
court  said  that  it  was  conclusively 
shown  by  the  evidence,  which  was  all 
one  way,  to  the  effect  that  a  well-kept 
tuberculosis  hospital  is  not  a  menace 
to  the  health  of  the  people  living  in 
its  vicinity;  and  the  presumption  is 
that  the  hospital  in  question  would  be 
well  kept. 

In  Northfield  v.  Atlantic  County 
(1915)  86  N.  J.  Eq.  47,  96  Ati.  745,  an 
action  brought  by  a  sparsely  settled 
city  to  restrain  a  county  board  from 
erecting  a  tuberculosis  hospital  on 
land  owned  by  the  county  within  the 
city  limits,  and  distant  about  900  feet 
from  the  nearest  dwelling,  it  was  held 
that  the  facts  did  not  justify  a  con- 
clusion that  the  erection  and  mainte- 
nance of  such  an  institution  would 
create  a  nuisance  by  reason  of  being 
dangerous  to  the  health  of  the  com- 
munity, and  the  court  denied  the  ap- 
plication for  a  writ  of  injunction. 

In  Board  of  Health  v.  North  Amer- 
ican Home  (1910)  77  N.  J.  Eq.  464,  78 
Atl.  677,  the  action  was  brought  by 
the  board  of  health  of  a  city  to  re- 
strain the  defendants  from  conducting 
a  sanitarium  for  the  purpose  of  treat- 
ing children  suffering  from  tuberculo- 
sis of  the  bone.  The  court  said  that 
notwithstanding  the  great  amount  of 
good  to  be  realized  from  the  operation 
of  a  charitable  institution  of  this  na- 
ture, yet,  if  the  health  of  the  commu- 
nity was  jeopardized  by  its  mainte- 
nance, a  court  of  equity  would,  on  ap- 
plication, afford  protection  to  the  resi- 
dents of  the  vicinity  from  the  threat- 
ened danger;  but  that,  if  no  real  dan- 
ger existed,  the  mere  apprehension  of 
uninformed  people  would  not  be  made 
the  basis  of  equitable  relief.  Accord- 
ingly, it  appearing  that  the  disease  to 


be  treated  was  not  communicable,  the 
restrictive  relief  sought  was  denied. 

In  Gilford  v.  Babies'  Hospital  (1888) 
21  Abb.  N.  C.  159,  1  N.  Y.  Supp.  448, 
the  court  held  that  the  proposed  es- 
tablishment in  a  residential  section  of 
the  city  of  New  York,  of  a  hospital  for 
infants,  in  which  contagious  diseases 
would  be  treated  where  contracted 
by  the  inmates  after  their  admission, 
while  not  constituting  a  nuisance  per 
se,  became  a  nuisance  by  reason  of  the 
locality  and  the  danger  created  toward 
the  residents  of  the  vicinity. 

In  Hall  V.  House  of  St.  Giles  (1916) 
178  App.  Div.  948,  158  N.  Y.  Supp. 
1117,  affirming  (1915)  91  Misc.  122, 
154  N.  Y.  Supp.  96,  it  was  held  that  a 
hospital  for  crippled  children,  situated 
in  the  city  of  Brooklyn,  was  not  a  nui- 
sance per  se,  and  no  relief  could  be 
granted  to  restrain  its  erection  and 
maintenance  until  an  improper  or  ob- 
noxious use  of  the  institution  should 
render  it  an  actual  nuisance. 

In  Lawrence  v.  Nissen  (1917)  178 
N.  C.  359,  91  S.  E.  1036,  the  question 
whether  a  hospital  was  a  nuisance 
having  been  raised  collaterally,  in  an 
action  to  compel  the  issuing  of  a  bujld- 
ing  permit  for  a  private  hospital,  the 
court  said :  *'A  hospitkl  may  not  be  a 
nuisance  per  se,'  but  it  may  become 
such  because  of  its  location,  or  by 
reason  of  the  manner  in  which  it  is 
conducted,"— citing  Deaconess  Home 
&  Hospital  V.  Bontjes  (1904)  207  111. 
553,  64  L.R.A.  215,  69  N.  E.  748;  Ann. 
Cas.  1916A  126,  note;  also  Stotler 
V.  Rochelle  (1910)  83  Kan.  86,  29 
L.R.A.(N.S.)  49,  109  Pac.  788. 

In  Cherry  v.  Williams  (1908)  147 
N.  C.  452,  125  Am.  St.  Rep.  566,  61 
S.  E.  267,  15  Ann.  Cas.  715,  an  action 
by  neighboring  residents  to  restrain 
the  erection  of  sanitariums  for  the 
treatment  of  tuberculosis  by  the  de- 
fendant on  his  own  property,  situated 
in  a  residential  section  of  the  town,  ^ 
it  was  held  that  the  erection  of  such 
institutions  gave  reasonable  ground 
for  apprehension  of  danger,  and  war- 
ranted the  granting  of  an  injunction. 

In  Kestner  v.  Homeopathic  Medical 
&  Surgical  Hospital  (1914)  245  Pa. 
326,  52  L.R.A.  (N.S.)  1082,  91  Atl.  659, 
Ann.  Cas.  1916A,  128,  an  action  to  re- 
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strain  the  operation  of  a  hospital  some 
12  feet  distant  from  the  plaintiff's 
residence,  the  court  held  that,  while  a 
hospital  is  not  per  se  a  nuisance,  it 
may  become  such  by  reason  of  its 
location  and  the  manner  of  its  opera- 
tion, the  court  saying:  "Although 
a  hospital  or  asylum  is  not  in  itself 
a  nuisance,  its  management  may  cause 
it  to  become  grievously  so ;  and  where 
the  existence  of  the  nuisance  is  un- 
equivocally established,  reluctant  as 
the  courts  are  to  interfere  with  elee- ' 
mosynary  institutions,  neither  the 
status  of  the  hospital  or  asylum  as  a 
charitable  organization,  nor  the  fact 
that  it  is  of  statutory  creation,  consti- 
tutes any  justification  for  a  continu- 
ance of  such  nuisance,  or  interposes 
any  defense  to  the  abatement  thereof." 

In  Com.  V.  Charity  Hospital  (1901) 
198  Pa.  270,  47  Atl.  980,  affirming 
(1900)  31  Pittsb.  L.  J.  N.  S.  11,  an 
action  to  restrain  the  building  of  a 
hospital  which  treated  contiEtgious  dis- 
eases,  in  a  built-up  portion  of  a  large 
city,  contrary  to  a  statute  (Act  of 
April  20,  1899,  P.  L.  66),  the  court 
held  that,  the  erection  of  the  institu- 
tion being  contrary  to  the  statute,  it 
became  a  nuisance,  saying :  ''The  pro- 
hibition of  the*  erection  of  hospitals  in 
certain  localities  for  the  protection 
of  the  public  health  implies  a  deter- 
mination by  the  legislature  of  the  fact 
that  such  hospitals  in  such  places  are 
likely  to  be  dangerous  to  the  public 
health,  and  are,  therefore,  to  be 
deemed  nuisances;  and  this  is  as  ap- 
parent from  the  act  as  if  it  were  fully 
set  out  in  a  preamble  to  it." 

In  Gowen  v.  O'Hara  (1905)  15  Pa. 
Dist.  R.  753,  it  appeared  that  the  de- 
fendant had  rented  from  a  building 
association  property  which  was  sub- 
ject to  a  restrictive  covenant,  which 
read,  in  part,  as  follows:  "That  nei- 
ther the  said  premises  nor  any  part 
thereof  •  .  .  shall  at  any  time  be 
used  or  occupied  .  •  .  for  carrying 
on  any  manufacturing  or  other  busi- 
ness, causing  offensive  smells  or  in- 
juciously  affecting  the  health  or  com- 
fort of  the  neighborhood,  or  being  for 
any  reason  what  would,  in  point  of 
law,  be  a  nuisance  in  a  closely  settled 
suburban   locality/'     The   defendant 


maintained  thereon  an  open  air  sani- 
tarium for  the  treatment  of  consump- 
tives. In  an  action  to  restrain  that 
use  as  a  breach  of  the  restrictive 
clause  quoted,  and  as  a  nuisance,  it 
was  held  that  the  business  was  a  nui- 
sance, and  injuriously  affected  the 
comfort  of  the  neighborhood,  the  court 
saying:  "I  take  into  consideration 
that  there  is  at  least  a  doubt  whether 
the  place  is  likely  to  injuriously  affect 
the  health  of  those  residing  near  by.'' 

In  Everett  v.  Paschall  (1910)  61 
Wash.  47,  31  L.R.A.(N.S.)  827,  111 
Pac.  879,  Ann.  Cas.  1912B,  1128,  the 
court  applied  a  statute  of  Washington 
which  provides,  in  part,  as  follows: 
"Nuisance  consists  in  unlawfully  do- 
ing an  act,  or  omitting  to  perform  a 
duty,  which  act  or  omission  either  an- 
noys, injures  or  endangers  the  com- 
fort, repose,  health  or  safety  of  others, 
offenda  decency  ...  or  in  any  way 
renders  other  persons  insecure  in  life, 
or  in  the  use  of  property.''  It  ap- 
peared that  the  defendants  maintained 
a  sanitarium  for  the  treatment  of  per- 
sons suffering  from  tuberculosis*  in 
a  residential  section  of  a  city.  In  an 
action  brought  by  adjacent  property 
owners,  it  was  held  that  the  real  fear 
of  danger  created  by  the  location  of 
such  an  institution  interfered  with  the 
comfortable  enjoyment  of  proper^, 
and  created  a  nuisance  which  should 
be  enjoined. 

In  Bessonies  v.  Indianapolis  (1880) 
71  Ind.  189,  the  action  was  to  collect 
a  penalty  for  an  alleged  violation  of  a 
city  ordinance  to  regulate  the  estab- 
lishment, maintenance,  and  operation 
of  hospitals,  within  the  city  of  In- 
dianapolis. The  court  said:  "Hospi- 
tals and  homes  for  the  sick  are  very 
far  from  being  nuisances  per  se.  They 
are  wise  and  beneficent  charities,  to 
be  fostered  and  encouraged  by  liberal 
legislation,  and  not  to  be  suppressed 
or  even  discouraged  by  what  may  seem 
to  be  harsh  or  restrictive  laws." 

In  Giles  v.  Rawlings  (1918)  —  Ga. 
— ,  97  S.  E.  521,  an  action  to  restrain 
the  defendant  from  conducting  a  sani- 
tarium immediately  opposite  and  25 
feet  distant  from  the  plaintiff's  resi- 
dence, in  which  the  defendant  treated 
negroes    suffering    from    contagious 
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diseases,  the  court  held  that  it  was 
error  to  refuse  the  plaintiff's  plea  for 
an  injunction  abating  the  use  of  the 
building  because  it  created  a  nuisance. 

In  Hill  V.  Metropolitan  Asylum  Dist. 
(1881)  L.  R.  6  App.  Cas.  (Eng.)  193, 
the  leading  English  case  on  the  ques^ 
tion  of  a  contagious  hospital  as  con- 
stituting a  nuisance,  the  action  was  to 
restrain  the  maintenance  and  opera- 
tion of  a  hospital  for  the  treatment  of 
smallpox  and  other  contagious  dis- 
eases, and  was  brought  by  adjoining 
residents.  The  defendants  contended 
that,  despite  the  fact  that  the  hospital 
created  a  nuisance,  its  operation  was 
authorized  by  a  statute  (Metropolitan 
Poor  Act  1867,  §§  5,  7,  and  15).  The 
Lord  Chancellor  held  that  the  location 
and  operation  and  character  of  the 
institution  created  a  nuisance  which 
could  not  be  justified  under  the  stat- 
ute, saying:  'That  the  legislature 
has  manifested  no  intention  that  any 
of  these  optional  powers  as  to  asylums 
should  be  exercised  at  the  expense  of, 
or  so  as  to  interfere  with,  any  man's 
private  rights.'*  Treating  on  the  ver- 
dict of  the  jury  in  the  lower  court, 
that  *the  hospital  was  a  nuisance  per 
se,**  the  court  held  that  this  was  not 
so;  that  a  hospital  of  this  character 
could  have  been  located  in  such  a  place 
and  conducted  in  such  a  way  as  not 
to  create  a  nuisance,  Lord  Watson  say- 
ing: ''But  I  do  not  understand  the 
jury  thereby  to  affirm  the  impossibil- 
ity of  erecting  and  using  a  hospital 
for  the  treatment  of  smallpox  on  a 
lesser  scale,  and  according  to  a  differ- 
ent plan,  upon  the  site  in  question,  or 
the  impossibility  of  procuring,  else- 
where, a  suitable  site  upon  which  a 
hospital  of  the  same  plan  and  dimen- 
sions with  that  complained  of  might 
be  erected  and  so  used,  without  cre- 
ating a  nuisance  in  either  case." 

In  Reg.  v.  Playter  (1901)  1  Ont.  L. 
Rep.  360,  4  Can.  Crim.  Cas.  338,  the 
defendant  was  charged  with  violating 
•§  72  of  the  Public  Health  Act  (Ont. 
Rev.  Stat.  1897,  chap.  248),  in  that  he 
maintained  a  sanitarium  for  consump- 
tives. It  was  held,  citing  Withington 
Local  Bd.  of  Health  v.  Manchester 
[1898]  2  Ch.  (Eng.)  19,  62  L.  J.  Ch. 
N.  S.  893,  2  Reports,  867,  68  L.  T.  N.  S. 


830,  41  Week.  Rep.  306,  57  J.  P.  840, 
that  such  an  institution  was  not  a 
noxious  or'  offensive  business  within 
the  meaning  of  the  statute. 

In  Tod-Heatly  v.  Benham  (1887) 
L.  R.  40  Ch.  Div.  (Eng.)  80,  it  appeared 
that  the  defendant  was  the  lessee  of  a 
dwelling  house,  subject  to  a  restric- 
tive covenant  which  read,  in  part,  as 
follows:  "That  the  lessee  .  •  . 
would  not,  during  the  term  thereby 
granted,  ...  do,  or  wittingly  or 
willingly-  cause  or  suffer  to  be  done, 
any  act,  matter^  or  thing  in  or  upon 
or  about  the  said  premises,  which 
shall  or  may  be  or  grow  to  the  annoy- 
ance, nuisance,  grievance,  or  damage 
of  the  lessor,  her  heirs  and  assigns,  or 
the  inhabitants  of  the  neighboring  or 
adjoining  houses.''  The  defendant 
maintained  on  the  premises  a  hospital 
for  the  treatment  of  diseases,  some  in- 
fectious and  contagious,  of  the  eye, 
nose,  and  throat.  It  was  held,  in  an 
action  to  restrain  the  breach  of  the 
covenant,  that  such  user  of  the  prem- 
ises was  a  breach  of  the  covenant,  and 
should  be  enjoined. 

In  Atty.  Gen.  v.  Nottingham  [1904] 
1  Ch.  (Eng.)  673,  it  appeared,  in  an 
action  brought  by  the  attorney  general 
at  the  relation  of  several  adjoining 
owners,  to*  restrain  the  defendants^ 
from  operating  a  smallpox  hospital, 
that  the  institution  was  properly  man- 
aged, was  not  in  the  immediate  vicin- 
ity of  a  thickly  populated  section,  and 
was  entirely  protected  on  all  sides 
by  barriers  to  the  general  public.  It 
was  held  that  under  the  circum- 
stances the  hospital  did  not  constitute 
a  nuisance,  the  court  saying:  "An 
isolation  hospital  reduces  the  risk  for 
every  inhabitant  of  the  community. 
It  is,  in  fact,  a  necessity,  and  though 
the  individual  must  be  protected,  the 
public  advantage  should  not  be  for- 
bidden, unless  the  danger  and  injury 
to  the  individual  are  clearly  proved." 

In  Atty.  Gen.  v.  Rathmines  &  P.  Hos- 
pital Bd.  [1904]  1  Ir.  R.  161,  it  ap- 
peared that  the  defendants  had  start- 
ed to  erect  a  smallpox  hospital  in  a 
district  where  many  residences  were 
located.  In  an  action  to  restrain  the 
erection  of  the  hospital  on  the  ground 
that  it  was  a  dangerous  nuisance,  the 
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court  held  that,  the  building  not  being 
a  nuisance  per  se,  its  erection  could 
not  be  restrained  without  proof  that 
it  was  liable  to  become  a  nuisance,  or 
was  in  fact  so  situated  as  to  be  dan- 
gerous to  the  community. 
.  In  Atty,  Gen.  v.  Manchester  [1893] 

2  Ch.  (Eng.)  87,  62  L.  J.  Ch.  N.  S.  459, 

3  Reports,  427,  68  L.  T.  N.  S.  608,  41 
Week.  Rep.  459,  57  J.  P.  343,  an  injunc- 
tion was  sought  by  the  plaintiffs  to  re- 
strain the  defendant  municipality 
from  erecting  and  maintaining  a 
smallpox  hospital  on  land  owned  by 
the  municipality,  and  situated  in  a 
sparsely  settled  district  of  an  adjoin- 
ing township.  The  site  of  the  pro- 
posed hospital  was  in  a  cemetery,  the 
nearest  dwelling  being  256  yards  dis- 
tant. It  was  held  that  the  mere  erec- 
tion of  a  smallpox  hospital  did  not, 
prima  facie,  show  a  nuisance  and,  the 
plaintiffs  having  failed  to  prove  that 
the  institution  would  become  a  nui- 
sance, the  injunction  must  be  denied. 

In  Baines  v.  Baker  (1752)  1  Ambl. 
158,  27  Eng.  Reprint,  105,  the  plain- 
tiff, who  was  the  owner  of  several 
neighboring  dwelling  houses,  sought 
to  enjoin  the  defendant  from  maintain- 
ing a  hospital  for  smallpox  patients 
in  the  neighborhood,  on  the  ground 
that  such  an  institution  was  a  nui- 
sance. Lord  Chancellor  Hardwicke 
held  that  the  institution  did  not  create 
a  private  nuisance,  saying:  **1  am 
of  the  opinion  that  it  is  a  charity 
like  to  prove  of  great  advantage  to 
mankind;  such  a  hospital  must  not  be 
far  from  a  town,  because  those  that, 
are  attacked  with  the  disorder  in  a 
natural  way  may  not  be  in  a  condition 
to  be  carried  far." 

In  Bramwell  v.  Lacy  (1878)  L.  R.  10 
Ch.  Div.  (Eng.)  691,  it  appeared  that 
the  defendants  were  the  lessees  of 
property  subject  to  a  restrictive  cove- 
nant which  read,  in  part,  as  follows: 
'That  he  •  .  .  shall  not  exercise 
or  carry  on  or  suffer  to  be  exercised  or 
carried  on,  upon  any  part  of  the  said 
premises,  any  trade,  business,  or  deal- 
ing whatsoever,  or  anything  of  the 
nature  thereof,  .  .  .  or  be  party 
to  or  suffer  any  act  or  thing  which 
may  be  or  grow  to  the  annoyance, 
damage,  injury,  prejudice,  or  incon- 


venience, of  the  neighboring  prem- 
ises." They  maintained  on  the  prem- 
ises a  hospital  for  the  treatment  of 
throat  and  chest  diseases,  some  con- 
tagious. In  an  action  brought  by  the 
plaintiff,  the  owner  of  an  interest  in 
the  premises,  to  restrain  such  user  as 
a  nuisance  and  a  breach  of  the  cove- 
nant, the  court  held  that  the  hospital 
was  a  business  within  the  meaning  of 
the  covenant,  and  that  the  character 
of  the  diseases  treated  rendered  it  a 
nuisance  which  should  be  enjoined. 

In  Frost  v.  King  Edward  VII.  Welsh 
Nat.  Memorial  Asso.  [1918]  2  Ch. 
(Eng.)  180,  87  L.  J.  Ch.  N.  S.  561,  119 
L.  T.  N.  S.  220,  82  J.  P.  249,  62  Sol.  Jo. 
584,  34  Times  L.  R.  450,  [1918]  W.  N. 
185,  settled  on  terms  in  (1918)  35 
Times  L.  R.  138,  146  L.  T.  Jo.  109,  it 
appeared  that  the  defendants  were 
lessees  of  property,  subject  to  a  re- 
strictive covenant  which  precluded  the 
use  of  the  premises  for  the  carrying 
on  of  any  noisy,  noisome,  or  offensive 
trade  or  business,  or  suffering  any- 
thing  to  be  done  *which  might  be  haz- 
ardous or  injurious  or  offensive  to  the 
lessor.  They  maintained  thereon  a 
well-x^onducted  hospital  for  the  treat- 
ment of  children  suffering  from  tu- 
bercular diseases.  In  an  action  to  re- 
strain such  user  as  a  nuisance  and  as 
a  breach  of  the  covenant,  the  court 
held  that  the  institution  was  not  per 
se  a  nuisance,  and  did  not  amount  to 
the  exercise  of  an  offensive  or  injuri- 
ous trade  or  business. 

In  Bendelow  v.  Wortley  Union 
(1887)  57  L.  J.  Ch.  N.  S.  (Eng.)  762, 
57  L,  T.  N.  S.  849,  36  Week.  Rep.  168, 
an  action  by  the  owner  of  a  con- 
tiguous dwelling  to  restrain  the  de- 
fendant from  maintaining  a  smallpox 
hospital  on  the  adjoining  property,  it 
appeared  that  there  was  reasonable 
apprehension  of  contagion  because  of 
th0  proximity  of  the  hospital.  The 
court  held  that,  although  such  an 
institution  was  not  a  nuisance  per  se, 
its  location  and  character  rendered  it 
a  dangerous  nuisance  to  persons 
dwelling  in  the  plaintiff's  houses,  and 
that  its  use  should  be  enjoined. 

In  Harrop  v.  Ossett  [1898]  1  Ch. 
(Eng.)  525,  14  Times  L.  R.  808,  62  J. 
P.  207,  67  L.  J.  Ch.  N.  S.  347,  78  L.  T. 
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N.  S.  887,  46  Week.  Rep.  391,  the  plain- 
tiffs sought  to  restrain  the  mainte- 
nance of  a  smallpox  hospital  on  the 
ground  that  it  constituted  a  nuisance 
to  residents  in  the  vicinity.  The  court 
held  that  the  mere  operation  of  a  hos- 
pital as  a  smallpox  institution  did  not 
make  it  a  nuisance  per  se,  and  the 
plaintiffs  having  failed  to  show  actual 
danger  or  misuser,  or  reasonable  ap- 
prehension of  danger,  their  applica- 
tion for  an  injunctidn  should  be  de- 
nied. 

See  also  Barry  v.  Smith  (1906)  191 
Mass.  78,  5  L.R.A.(N.S.)  1028,  77  N. 
E.  1099,  6  Ann.  Cas.  817,  set  out  in  the 
following  subdivision  of  this  note« 

III.  Potoer  to  locate^ 

a.  By  fnunUHpaUty. 

1.  Within  municipal  limita» 

A  municipality  has  the  power  to 
locate  a  pesthouse  or  contagious  hospi- 
tal within  its  territorial  limits,  sub- 
ject to  the  requirements  of  the  stat- 
utes of  the  various  states,  and  with 
due  regard  to  the  character-  and 
crowded  condition  of  the  locality,  and 
the  personal  and  property  rights  of 
individuals, 

Illinois.— Frazer  v.  Chicago  (1900) 
186  111.  480,  51  L.R.A.  306,  78  Am.  St 
Rep.  296,  57  N.  E.  1055. 

Kentucky.^— Clayton  v.  Henderson 
(1898)  103  Ky.  228,  44  L.RJ^.  474,  44 
S.  W.  667;  Paducah  v.  Allen  (1899)  20 
Ky.  L.  Rep.  1342,  49  S.  W.  343;  Hen- 
derson  v.  O'Haloran  (1902)  114  Ky. 
186,  59  L.R.A.  718,  102  Am.  St.  Rep. 
279,  70  S.  W.  662. 

Maryland.  —  Baltimore  v.  Fairfield 
Improv.  Co.  (1898)  87  Md.  352,  40 
L.R.A.  494,  67  Am.  St.  Rep.  344,  39 
Atl.  1081. 

Massachusetts*- Manning  v.  Bruce 
(1905)  186  Mass.  282,  71  N.  E.  537; 
Barry  v.  Smith  (1906)  191  Mass.  78,  5 
L.R.A.(N.S.)  1028,  77  N.  E.  1099,  6 
Ann.  Cas.  817. 

Texas.  —  Thompson  v.  Kimbrough 
(1900)  23  Tex.  Civ.  App.  350,  57  S.  W. 

328. 

Where  a  city,  under  a  valid  exercise 
of  the  police  power  delegated  to  it  by 
the  state,  establishes  a  smallpox  hos- 
pital on  its  own  property,  with  due 
regard  to  the  character  of  the  locality. 


and  maintains  the  same  prudently  and 
without  negligence,  any  damage  sus- 
tained is  damnum  absque  injuria  on 
the  theory  that  the  injured  party  is. 
recompensed  by  sharing  in  the  general 
benefits  derived  therefrom.  Frazer  v. 
Chicago  (IlL)  supra. 

In  Paducah  v.  Allen  (1899)  20  Ky. 
L.  Rep.  1342,  49  S.  W.  343,  an  injunc- 
tion was  granted  in  the  lower  court 
restraining  the  defendant  from  locat- 
ing its  pesthouse  in  the  neighborhood 
of  the  plaintiff's  property.  It  was  held 
on  appeal  that  the  city  authorities,  by 
statute,  may  exercise  discretion  in  the 
location  of  a  pesthouse,  except  that  it 
must  be  at  least  1  mile  beyond  the 
city  boundary;  and  in  the  exercise  of 
this  discretion,  the  authorities  will  not 
be  interfered  with  by  injunction,  un- 
less a  clear  abuse  of  the  discretion 
granted  to  them  is  shown  on  their 
part.  Since  it  appeared  that  the  loca- 
tion was  decided  on  as  the  best  avail- 
able place,  after  exhaustive  investiga- 
tion,* the  decree  of  the  lower  court 
was  reversed. 

In  Clayton  v.  Henderson  (1898)  103 
Ky.  228,  44  L.R.A.  474,  44  S.  W.  667, 
an  action  brought  to  recover  dam- 
ages suffered  by  reason  of  a  violation 
of  an  act  adopted  in  1886  (Ky.  Stat. 
§  8909)  which  reads,  in  part,  as  fol- 
lows :  "It  shall  not  be  lawful  to  locate 
or  maintain  any  pesthouse  or  other 
place  intended  for  the  treatment  of 
eruptive  diseases,  or  diseases  which 
are  contagious  or  infectious,  within 
the  corporate  limits  of  any  incorpo- 
rated city  or  town,  or  within  a  dis- 
tance of  one  mile  of  the  boundary  liiie 
thereof," — ^the  complainant  proved 
that  the  defendants  wilfully  main- 
tained a  pesthouse  within  1  mile  of  the 
limits  of  the  city,  and  near  her  prop- 
erty, by  reason  of  which  she  contract- 
ed the  disease  of  smallpox.  The  court 
held  that  the  action  of  the  defendants 
constituted  a  nuisance,  for  which  the 
plaintiff  could  recover. 

So  in  Henderson  v.  0*Haloran 
(1912)  114  Ky.  186,  59  L.R.A.  718,  102 
Am.  St.  Rep.  279,  70  S.  W.  662,  it  was 
conceded  that  plaintiff  contracted  the 
disease  of  smallpox  while  staying  at 
the  home  of  a  friend  near  whose  resi.- 
dence  the  defendant  maintained  a  pest- 
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house  in  violation  of  the  statute.  The 
court  held  that  the  purpose  of  the 
statute  being  to  require  the  persons 
having  the  disease  pf  smallpox  to  be 
separated  from  the  rest  of  the  com- 
munity, so  as  to  prevent  the  spread  of 
the  disease,  a  violation  of  the  statute 
would  result  naturally  in  the  conta- 
gion affecting  the  community  and 
those  who  might  be  living  there  at 
the  time;  and  for  such  violation  the 
city  would  be  liable  in  damages. 

In  Barry  v.  Smith  (1906)  191  Mass. 
78,  5  L.R.A.(N.S.)  1028,  77  N.  E.  1099, 
6  Ann.  Cas.  817,  it  appeared  that  the 
defendants,  as  the  board  of  health 
of  a  city,  maintained  a  contagious  hos- 
pital for  the  treatment  of  patients  suf- 
fering from  smallpox  on  land  imme- 
diately adjacent  to  the  plaintiff's 
property,  and  in  fact  appropriated  a 
part  of  the  property  of  the  complain- 
ant, whereby  he  alleged  that  he  was 
damaged  by  the  act  of  the  defendants 
in  that  the  rental  value  of  his  property 
was  greatly  diminished.  The  c6urt 
held  that  in  fixing  the  location  of  the 
hospital  the  defendants  were  acting 
under  authority  of  the  statute,  as  a 
board  of  health,  in  a  quasi  judicial 
capacity,  and  their  judgment  could  not 
be  questioned;  but  the  fact  that  the 
hospital  had  caused  cases  of  smallpox 
to  break  out  on  the  property  of  the 
plaintiff  constituted  a  nuisance  which 
could  be  abated. 

In  Baltimore  v.  Fairfield  Improv.  Co. 
(1898)  87  Md.  352,  40  L.R.A.  494,  67 
Am.  St.  Rep.  344,  39  Atl.  1081,  a  lead- 
ing case  on  this  subject,  an  injunction 
was  issued  in  the  court  below,  re- 
straining the  defendants  from  at- 
tempting to  send  a  woman  suffering 
from  leprosy  to  an  abandoned  pest- 
house  contiguous  to  the  property  of 
plaintiff  used  as  lots,  and  sold  for  the 
purposes  of  building  thereon  homes 
and  residences.  On  appeal  the  court 
affirmed  the  decision  of  the  lower 
court,  and  sustained  the  decree  of  in- 
junction on  the  ground  that,  although 
the  statute  law  of  the  state  conferred 
upon  the  mayor  and  city  council  power 
to  establish  pesthouses,  and  their  acts 
under  such  powers  are  free  from  in- 
terference by  the  public,  still  the  right 
of  an  individual  who  suffers  some  spe- 


cial damage  as  a  consequence  of  such 
acts  being  done  is  in  no  way  impaired 
or  affected.  The  court  said:  *'How- 
ever  broad,  therefore,  may  be  the  pow- 
ers  of  a  municipality  to  erect  and 
maintain  hospitals  and  pesthouses  for 
the  segregation  and  treatment  of  con- 
tagious and  infectious  diseases;  and 
however  necessary  their  exercise  may 
be,  they  must,  generally  speaking,  be 
exerted  and  put  into  operation  subject 
to  the  no  less  well-defined  right  of  the 
individual  to  possess  and  enjoy  his  un- 
offending property  without  the  moles- 
tation of  a  nuisance.  It  cannot  be 
pretended  that  the  city  authorities 
could,  even  under  their  comprehensive 
powers,  locate  a  pesthouse  in  the  midst 
of  a  thickly  settled  community.  The 
right  to  locate  the  pesthouse  does  not 
carry  with  it  or  include  the  right  to 
locate  it  in  a  place  where  other  per- 
sons would  be  exposed  to  the  conta- 
gion and  disease.  .  .  .  The  mere 
power  to  erect  and  maintain  hospitals 
and  pesthouses  does  not  imply  or  in- 
clude the  further  power  to  erect  and 
maintain  them  in  such  a  way  or  at 
such  a  place  as  will  cause  injury  to 
others/* 

In  Thompson  v.  Kimbrough  (1900) 
23  Tex.  Civ.  App.  360^  57  S.  W.  328, 
the  court  held  that  the  power  granted 
to  a  board  of  health  by  statute,  to 
maintain  and  provide  pesthouses,  did 
not  carry  with  it  the  arbitrary  power 
to  violate  the  rights  of  others  so  as  to 
justify  the  maintenance  of  a  smallpox 
pesthouse  in  close  proximity  to  a 
school,  creating  thereby  a  dangerous 
nuisance. 

In  Manning  v.  Bruce  (1905)  186 
Mass.  282,  71  N.  E.  537,  where  an  ac- 
tion was  brought  by  an  adjoining 
landowner  to  restrain  the  mayor  of  a ' 
city  from  erecting  and  maintaining  a 
hospital  for  contagious  diseases  under 
authority  of  an  existing  statute,  the 
court  held  that  the  act  found  sanction 
in  the  general  police  power,  and  that 
the  hospital  was  not  to  be  restrained 
in  advance  as  a  nuisance,  public  or 
private. 

Whether  a  depreciation  of  propertir 
by  the  erection  of  a  hospital  by  a  mu- 
nicipality is  a  "taking"  or  "damaging*' 
of  property,  within  the  meaning  of  a 
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eonstitntional  provision  against  tak- 
ing or   damaging  v  property   without 
'  eompensation,  is  discussed  in  the  note 
to  Oklahoma  City  v.  Veller,  post,  1012. 

j9.  Without  municipal  Umito. 

A  municipality  may  erect  and  main- 
tain a  pesthouse  outside  its  coiporate 
limits,  if  in  so  doing  it  complies  with 
the  statutes  regulating  such  institu- 
tions, and  exercises  due  care  and  dis- 
cretion, having  regard  to  the  charac- 
ter of  the  locality  and  the  conduct  and 
maintenance  of  the  institution,  so  as 
not  to  create  a  nuisance. 

Iowa*— Warner  v.  Stebbins  (1900) 
111  Iowa,  86,  82  N.  W.  457 ;  Hanson  v. 
Cresco  (1906)  132  Iowa,  633,  109  N. 
W.  1109. 

Michigan. — Summit  Twp.  v.  Jackson 
(1908)  154  Mich.  37,  18  L.R.A.(N.S.) 
260,  117  N.  W.  645. 

New  Jersey.— State  ex  rel.  Board  of 
F^alth  ▼.  Trenton  (1906)  —  N.  J.  Eq. 
—  63  Atl  897 

Ohio.— Lorain  y.  Rolling  (1902)  24 
Ohio  C.  C.  82;  Youngstown  Twp.  v. 
Youngstown  (1903)  25  Ohio  C.  C.  618. 

Pennsylvania. — Allentown  v.  Wag- 
ner (1906)  214  Pa.  210,  63  Atl.  697, 
aflSrming  (1905)  27  Pa.  Super.  Ct.  486. 

Virginia.  —  Richmond  v.  Henrico 
County  (1887)  88  Va.  204,  2  S.  E.  26. 

England. — ^Atty.  Gen.  v.  Manchester 
[1893]  2  Ch.  87,  62  L.  J.  Ch.  N.  S.  459, 
8  Reports,  427,  68  L.  T.  N.  S.  608,  41 
Week.  Rep.  459,  57  J.  P.  343 ;  Withing- 
ton  Local  Bd.  v.  Manchester  [1893]  2 
Ch.  19,  62  L.  J.  Ch.  N.  S.  393,  2  Re- 
ports, 867,  68  L.  T.  N.  S.  330,  41  Week. 
Rep.  806,  67  J.  P.  840. 

Canada.  —  Elizabethtown  Twp.  v. 
Brockville  (1885)  10  Ont.  Rep.  872; 
Vomer  v.  Toronto  (1912)  21  Ont. 
Week.  Rep.  170,  8  Ont.  Week.  N.  686, 
1  D.  U  R.  530. 

In  Lorain  v.  Rolling  (Ohio)  supra, 
wherein  it  appeared  that  a  municipal- 
ity erected  a  pesthouse  outside  the  au- 
thority of  an  existing  statute,  it  was 
held  that  if  the  statute  was  complied 
with  the  erection  of  the  institution 
could  not  be  a  nuisance  per  se,  al- 
though its  erection  could  be  enjoined 
if  a  method  was  pursued  making  it 
more  dangerous  than  the  law  contem- 
plated. 
In  Yoangstown  Twp.  v.  Youngstown 


(Ohio)  supra,  it  was  held  that  the 
statute  under  consideration  (Act  of 
March  23,  1875,  72  Ohio  Laws,  77), 
gave  no  powers  to  a  city  to  erect  an 
addition  to  an  existing  pesthouse  out- 
side the  municipal  limits,  after  the 
locality  had  become  well  populated, 
and  a  schoolhouse  had  been  erected 
within  300  feet  of  the  proposed  build- 
ing, the  court  saying:  ^Because  the 
city  did  obtain  the  present  building 
and  established  therein  and  main- 
tained, whenever  required,  a  pest- 
house or  hospital  for  smallpox  pa- 
tients, this  did  not  give  the  city  a  right 
to  erect  on  the  same  lands  another 
building  for  a  pesthouse  so  near  the 
highway  as  to  be  dangerous  to  the  pub- 
lic, against  the  protest  of  the  township 
trustees  " 

In  Warner  v.  Stebbins  (1900)  111 
Iowa,  86, 82  N.  W.  467,  it  appeared  that 
the  defendants,  the  mayor,  members 
of  the  city  council,  and  health  officers 
of  a  city  were  about  to  erect  and  main- 
tain a  pesthouse  for  smallpox  patients 
on  land  owned  by  the  city  in  an  ad- 
joining township.  The  plaintiffs,  as  a 
board  of  health  of  the  township, 
sought  to  enjoin  the  erection  and 
maintenance  of  such  a  pesthouse. 
The  defendants  contended  "^hat  §  880 
of  the  Code,  which  provides  that  cities 
may  acquire  and  hold  ground  outside 
of  their  municipal  limits  for  cemetery 
and  hospital  purposes,  gives  them  the 
right  to  establish  a  pesthouse  on  the 
ground  so  owned  by  Iowa  City,  and 
that  to  deny  this  right  is  to  abridge 
the  city's  rights."  The  court  held  that 
the  defendants  had  no  power  to  erect 
and  maintain  a  smallpox  pesthouse  in 
the  township  against  the  objection  of 
the  board  of  health,  and  sustained  the 
decree  of  the  lower  court  enjoining 
the  defendants  from  so  doing. 

In  Hanson  v.  Cresco  (1906)  182 
Iowa,  583,  109  N.  W.  1109,  in  an  action 
for  the  severance  of  territory  from  the 
defendant  city,  it  appeared  that  a  pest- 
house which  had  been  maintained  by 
the  city  would,  on  the  severance  of  the 
territory,  be  located  in  an  adjoining 
township.  The  question  of  the  right 
so  to  maintain  a  pesthouse  in  the 
township  by  the  city  having  been 
raised,  the  court  held  that  the  city  had 


1006 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


power  to  maintain  the  pesthouse  in 
that  location  under  chapter  108,  Laws 
of  the  Twenty*ninth  General  Assembly 
(Code  Supp.  1902,  §  2675a  and  b), 
reading  as  follows :  "Section  1.  When 
a  controversy  arises  between  munici- 
palities or  between  boards  of  health 
thereof,  respecting  the  location  of 
pesthouses  or  hospitals  for  the  treat- 
ment of  infectious  or  contagious  dis- 
eases, such  matter  shall  be  referred 
to  the  president  of  the  state  board  of 
healthy  who  shall  forthwith  appoint  a 
committee  of  three  members  thereof, 
which  committee  shall,  upon  two  days' 
notice  to  the  parties  interested,  in- 
vestigate the  matter  and  make  such 
order  in  the  premises  as  the  facts  war- 
rant, and  such  order  shall  be  iinal. 
Sec.  2.  The  health  officers  of  the  mu- 
nicipality which  is  allowed  to  main- 
tain a  pesthouse  or  hospital  for 
patients  affected  by  infectious  or  con- 
tagious diseases  outside  the  limits  of 
said  municipality,  shall  have  exclusive 
jurisdiction  and  control  of  such  pest- 
house  or  hospital  for  the  enforcement 
of  all  sanitary  and  health  regula- 
tions." 

'  In  Allentown  v.  Wagner  (1906)  214 
Pa,  210,  63  Atl.  697,  affirming  (1905) 
27  Pa.  Super.  Gt.  485,  there  was  in- 
volved a  statute  (Act  of  March  26, 
1903,  P.  L.  63)  reading,  in  part,  as  fol- 
lows :  "That  the  several  cities  of  this 
commonwealth  shall  have  power  to  ac- 
quire by  purchase  any  real  estate 
within  the  city  limits,  which  they  may 
need,  upon  which  to  erect  or  construct 
necessary  municipal  buildings,  fire- 
engine  houses,  gas  and  electric  light 
works,  and,  within  or  without  the  city 
limits,  within  the  same  county,  upon 
which  to  erect  hospitals,  waterworks, 
and  for  the  purpose  of  a  poor  farm.'' 
It  was  held  that  a  city  had  the  right 
to  maintain  a  pesthouse  in  a  township 
outside  the  city  limits,  and  that  no 
•distinctions  could  be  made  between 
the  general  word  'liospital"  in  the 
foregoing  act  and  the  specific  state- 
ment, "hospital  for  contagious  dis- 
eases," in  the  Act  of  March  30,  1903, 
P.'L.  115,  §  2,  which  provides  that  a 
^city  shall  have  power  "to  purchase, 
take,  use,  and  occupy  within  the  limitis 
of  the  respective  city,  or  within  the 


county  adjacent  thereto,  private  lands, 
upon  which  to  establish  and  maintain 
a  hospital  or  hospitals  for  the  treat-' 
ment  and  separation  of  persons  suffer- 
ing with  contagious  and  infectious 
diseases." 

In  Richmond  *v.  Henrico  County 
(1887)  83  Va.  204,  2  S.  E.  26,  it  ap- 
peared in  an  action  brought  by  the 
board  of  supervisors  of  a  township  to 
restrain  the  defendant  city  from  main- 
taining a  smallpox  hospital  in  the  ter- 
ritory of  the  plaintiff,  that  the  city  had 
established  its  hospital  under  the  au- 
thority of  a  statute  of  Virginia  (Code 
1878,  chap.  84,  %  6)  which  read,  in 
part,  as  follows :  "The  council  of  any 
town,  or  the  court  of  any  county,  may 
establish  in  such  county,  or  in  or  near 
such  town,  hospitals,  which  shall  be 
subject  to  regulations  not  contrary  to 
law,  made  by  such  council  or  t;ourt." 
The  statute  was  amended  by  an  act 
(Code  1873,  chap.  84,  §  6),  which  pro- 
vided as  follows :  "The  council  of  any 
town,  or  the  court  of  any  county,  may 
establish  in  such  county,  or  in  or  near 
such  town,  hospitals,  which  shall  be 
subject  to  regulations  not  contrary  to 
law»  made  by  such  council  or  court, 
provided,  however,  that  the  council  of 
any  city  or  town  desiring  to  locate 
such  hospital  outside  of  the  limits  of 
their^corporation  must  first  obtain  the 
consent  of  the  county  court  and  the 
board  of  supervisors  of  the  county  in 
which  they  propose  to  locate,  as  to  the 
site  to  be  selected  for  the  hospital." 
It  was  held  that  the  amendment  did 
not  affect  the  hospital  already  estab- 
lished. 

Where  a  municipality  awning  land 
in  another  township  attempted  to 
maintain  an  isolation  hospital  for  con- 
tagious diseases  on  such'lands,  it  was 
held  that  under  a  statute.  Public 
Health  Act  ( §  104) ,  the  hospital  could 
not  be  established  without  the  consent 
of  the  township  in  which  the  proposed 
site  was  located.  Vemer  v.  Toronto 
(1912)  21  Ont.  Week.  R.  170,  3  Ont. 
Week.  N,  586,  1  D.  L.  R.  530. 

In  Atty.  Gen.  v.  Manchester  [1893] 

2  Ch.  (Eng.)  87,  62  L.  J.  Ch.  N.  S.  459. 

3  Reports,  427,  68  L.  T.  N.  S.  608,  41 
Week.  Rep.  459,  57  J.  P.  343,  it  ap- 
peared that  the  defendant  municipal- 
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ity  intended  to  erect  a  smallpox  hos- 
pital on  land  owned  by  it  and  situated 
in  a  cemetery  in  the  plaintiff's  town- 
ship limits.  It  was  held  that  the  mere 
erection  of  the  hospital  did  not,  prima 
facie,  show  a  nuisance  which  should 
be  restrained,  and  that  the  plaintiffs 
must  show  an  actual  nuisance. 

In  Withington. Local  Bd.  of  Health 
V.  Manchester  [1893]  2  Ch.  (Eng.)  19, 
the  action  was  brought  by  the  board 
of  health  of  a  township  to  restrain  the 
defendant  municipality  from  erecting 
a  smallpox  hospital  on  land  owned  by 
the  municipality  and  situated  within 
the  territory  of  the  plaintiff  township, 
which  was  not  an  adjoining  township 
to  the  municipality.  The  plaintiff  con- 
tended that  such  action  on  the  part  of 
the  defendant  should  be  restrained,  as 
being  -prohibited  and  made  illegal  by 
the  following  statutes:  First,  by  the 
Public  Health  Act  1876,  §  112,  which 
reads,  in  part,  as  follows:  .  "Any  per- 
son who,  after  the  passing  of  this  act, 
establishes  within  the  district  of  an 
urban  authority,  without  their  consent 
in  writing,  any  offensive  trade;  that 
is  to  say,  the  trade  of  blood  boiler,  or 
bone  boiler,  or  fell  monger,  or  soap 
boiler,  or  tallow  melter,  or  tripe  boiler, 
or  any  other  noxious  or  offensive  trade» 
business  or  njanufacture,  shall  be  li- 
able to  a  penalty;"  second,  by  §  131  of 
the  same  act,  which,  in  part,  reads: 
"Any  local  authority  may  provide  for 
the  use  of  the  inhabitants  of  their  dis- 
trict hospitals  or  temporary  places  for 
the  reception  of  the  sick,  and  for  that 
purpose  may  themselves  build  such 
hospitals  or  places  of  reception;  or 
contract  for  the  use  of  any  such  hos- 
pital or  part  of  a  hospital  or  place  of 
reception ;  or  enter  into  any  agreement 
with  any  person  having  the  manage- 
ment of  any  hospital,  for  the  reception 
of  the  sick  inhabitants  of  their  dis- 
trict, on  pa3rment  of  such  annual  or 
other  sum  as  may  be  agreed  on.  Two 
or  more  local  authorities  may  combine 
in  providing  a  common  hospital;" 
third,  by  %  285  of  the  same  act,  to  the 
following  effect:  "Any  local  author- 
ity may,  with  the  consent  of  the  local 
authority  of  any  adjoining  district,  ex- 
ecute and  do  in  such  adjoining  district 
all  or  any  of  such  works  and  things  as 


they  may  execute  and  do  within  their 
own  district."  The  court,  construing 
these  sections  of  the  Public  Health 
Act  of  1876,  §§  112,  131,  and  286  re- 
spectively, held  that  a  smallpox  hospi- 
tal was  not  a  noxious  business  Within 
the  purview  of  and  analogous  to  §  112 ; 
that^  the  land  upon  which  the  pro- 
posed hospital  was  to  be  erected  being 
owned  by  the  defendant  municipality, 
no  prohibition  against  the  building  of 
the  hospital  could  be  spelled  out  of  § 
131;  and  further,  that,  as  the  opera- 
tion of  §  285  is  confined  specifically  to 
adjoining  towns  and  municipalities,  it 
did  not  apply  to  the  present  case.  The 
court  did  not  go  into  the  question  of 
nuisance. 

In  Elizabethtown  Twp.  v.  Brockville 
(1885)  10  Ont.  Rep.  372,  it  appeared 
that  the  defendant,  a  township,  estab- 
lished and  maintained  a  hospital  for 
the  treatment  of  smallpox  in  the  plain- 
tiff's municipal  limits,  without  having 
the  required  permission  of  the  town- 
ship, in  which  the  municipality  was 
located.  It  was  held  that  such  an  act 
was  forbidden  by  the  regulations 
passed  by  the  central  board  of  health 
of  Quebec,  which  reads  as  follows: 
''No  smallpox  patient  shall  be  con- 
veyed from  one  municipality  into  an- 
other without  the  permission  of  the 
local  board  of  health  of  the  municipal- 
ity to  which  the  patient  is  being  con- 
veyed." 

In  Summit  Twp.  v.  Jackson  (1908) 
154  Mich.  37,  18  L.R.A.(N.S.)  260,  117 
N.  W.  545,  an  action  was  brought  to 
restrain  the  city  of  Jackson  from  us- 
ing a  hospital  situated  in  the  plain- 
tiff's jurisdiction  for  the  treatment  of 
infectious  diseases.  The  court  held 
that  there  was  no  authority  of  law 
given  to  either  the  municipality  or  the 
township  to  invade  the  territory  of  the 
other,  and  that  the  defendant  could 
not  bring  patients  infected  with  dan- 
gerous communicable  diseases  within 
the  township,  without  first  obtaining 
permission  therefor  from  its  proi>er 
officers. 

In  State  ex  rel.  Board  of  Health  v. 
Trenton  (1906)  —  N.  J.  Eq.  —,63  Atl. 
897,  the  question  having  been  raised 
as  to  the  right  of  a  city  to  maintain  a 
pesthouse  in  an  adjoining  township. 
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the  court  held  that  the  action  having 
been  brought  in  equity,  seeking  an  in- 
junction res.training  the  operation  of 
the  hospital  on  the  ground  that  it  was 
80  conducted  as  to  become  a  nuisance, 
and  the  plaintiffs  having  failed  to  es- 
tablish the  fact  that  the  institution 
was  a  nuisance,  the  court  could  not  re- 
strain the  erection  and  maintenance  of 
the  building  simply  because  the  city 
had  exceeded  its  municipal  powers; 
and  that  redress  for  that  wrong  must 
be  sought  in  a  legal  action. 

b.  By  private  cot*poraUan  or  individual* 

A  private  corporation  or  individual 
has  the  right  to  maintain  a  hospital 
for  the  treatment  and  amelioration  of 
contagious  diseases,  but  in  so  doing  is 
subject  to  the  prohibitions  and  restric- 
tions of  statutes  and  city  ordinances, 
and  must  exercise  due  care  in  the  con- 
duct of  the  institution,  and  locate  it 
in  districts  where  its  presence  will  not 
create  a  nuisance.  Milne  v.  Davidson 
(1827)  5  Mart.  N.  S.  (La,)  409, 16  Am. 
Dec.  191;  Gilford  v.  Babies'  Hospital 
(1888)  21  Abb.  N.  C.  (N.  Y.)  159,  1 
N.  Y.  Supp.  448;  Mason  v.  Presbyte- 
rian Hospital  (1900)  80  Pittsb.  L.  J, 
N.  S.  (Pa.)  359;  Com.  v.  Charity  Hos- 
pital (1901)  198  Pa.  270,  47  Atl.  980, 
affirming  (1900)  Sl.Pittsb.  L.  J.  N.  S. 
11. 

In  Gilford  v.  Babies'  Hospital 
(1888)  21  Abb.  N.  C.  (N.  Y.)  159,  1 
N.  Y.  Supp.  448,  an  action  by  the  own- 
er of  a  contiguous  dwelling  to  restrain 
the  defendants  from  establishing  and 
maintaining  a  hospital  for  infants,  in- 
cluding any  who,  after  admission, 
might  contract  contagious  diseases, 
in  a  residential  section  of  the  city  of 
New  York,  it  was  held  that  the  hos- 
pital, while  not  a  nuisance  per  se,  be- 
came a  nuisance  by  reason  of  its  lo- 
cation and  the  danger  it  created  to- 
ward the  residents  in  the  vicinity,  the 
court  saying:  'To  my  mind  the  hos- 
pital is  not  a  reasonable  use  of  prop- 
erty, considering  the  locality  and  sur- 
roundings. The  care  of  sick  infants, 
so  to  speak,  in  gross,  brings  danger  to 
the  youthful  members  of  families  liv- 
ing near.  The  aggregation  multiplies 
the  risk  of  ordinary  existence,  what- 
ever may  be  the  degree  of  care  taken. 


Who  would  willingly  submit  his  child 
to  such  a  chance?  And,  not  being 
called  upon  to  do  so  by  the  necessities 
of  ordinary  life,  the  imposition  be- 
comes an  invasion  of  right.  This  is 
not  a  harsh  application  of  the  role, 
because  numberless  locations  are  eas- 
ily attainable  where  the  beneficent 
charity  could  do  its  work  with  injuiy 
to  none." 

In  Com.  V.  Charity  HospiUl  (1901) 
198  Pa.  270,  47  Atl.  980,  affirming 
(1900)  81  Pittsb.  L.  J.  N.  S.  11,  it  was 
held,  in  an  action  to  restrain  the  erec- 
tion of  a  hospital  treating  contagions 
diseases  contrary  to  a  statute  (Act  of 
April  20,  1899,  P.  L.  66),  that  the 
legislature  had  the  power  to  control 
the  location  of  such  institutions,  the 
court  saying :  "The  prohibition  of  the 
erection  of  hospitals  in  certain  locali- 
ties for  the  protection  of  the  pnblie 
health  implies  a  determination  by  the 
legislature  of  the  fact  that  such  hoe- 
pitals  in  such  places  are  likely  to  be 
dangerous  to  the  public  health,  and 
are,  therefore,  to  be  deemed  nni- 
sances;  and  this  is  as  apparent  from 
the  act  as  if  it  were  fully  set  out  in  a 
preamble  to  it." 

In  Mason  v.  Presbyterian  Hospital 
(1900)  30  Pittsb.  L.  J.  N.  S.  (Pa.)  359, 
an  action  by  adjoining  residents  to  re- 
strain the  defendants  from  building 
and  maintaining  a  hospital,  it  was 
held  that  the  Act  of  April  20,  1899, 
which  prohibited  additional  hospitals 
in  the  residential  and  built-up  aee- 
tions  of  the  city,  did  not  apply  to  hos- 
pitals then  existing. 

In  Milne  v.  Davidson  (1827)  5  Mart 
N.  S.  (La.)  409,  16  Am.  Dec.  189,  it 
appeared  that  the  defendant,  who 
maintained  a  private  hospital  (the  nar 
ture  of  which  is  not  stated)  in  the 
city  of  New  Orleans,  was  expelled 
from  the  premises  by  the  municipal 
authorities  for  violating  an  ordi- 
nance of  the  city  of  New  Orleans, 
which  prohibited  the  erection  of  a 
private  hospital  within  the  city  lim- 
its. The  court  held  that  the  ordi- 
nance was  valid,  and  that  .the  city  had 
the  power  to  restrict  the  erection  and 
maintenance  of  private  hospitals. 

W.  J.  K. 
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V. 

KATE  VETTER. 

OJOahoma  Supreme  Court -^  February  11,  1919, 

(—  Okla!  — ,  179  Pac  478.) 

Constitational  law  —  damaging  property  —  pesthouse. 

L  Depreciation  of  the  value  of  real  property  caused  by  establishing  a 
hospital  for  contagious  diseases,  commonly  known  as  a  pesthouse,  on  ad- 
jacent land,  although  under  statutory  authority,  constitutes  a  damaging 
of  private  property  for  public  use,  for  which  compensation  must  be  made, 
within  the  meaning  of  §  24,  art.  2,  of  the  Constitution. 

{See  note  on  this  question  beginning  on  page  1012.] 

«—  legislative  authority  —  effect. 

2.  That  the  city,  in  erecting  and 


operating  a  hospital  for  contagious 
diseases,  was  exercising  a  lawful  gov- 
ernmental function,  did  not  warrant 
its  exercise  in  violation  of  the  constitu- 
tional guaranty  to  the  citizen  that  pri- 
vate property  should  not  be  damaged 

Headnotes  1  and  2  by  Owen,  J. 


for  public  use  without  just  compensa- 
tion. 

[See  6  R.  C.  L.  474-476.] 

Appeal  —  error  in  favor  of  complain- 
ing party. 
3.  One  cannot  secure  reversal  of  a 

judgment  because  of  error  in  his  own 

favor. 

[See  2  R.  C.  L.  52-54.] 


Error  to  the  District  Court  for  Oklahoma  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  depre- 
ciation of  the  market  value  of  plaintiff's  property,  alleged  to  have  been 
caused  by  the  wrongful  erection  of  pesthouses  by  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  B.  D.  Shear,  A.  T.  Boys,  and     Y.  Supp.  121 ;  Stoddard  v.  Saratoga 


E.  E.  Blake  for  plaintiff  in  error. 

Mr.  James  S.  Twyford,  for  defend- 
ant in  error: 

Defendant  is  liable  for  damages  re- 
sulting to  plaintiff's  property,  caused 
by  the  location  of  the  pesthouse  or 
other  nuisance,  because  the  same  is 
the  damaging  and  taking  of  property 
for  a  public  use  within  the  meaning  of 
§  24  of  article  II.  of  the  Constitution 
of  Oklahoma. 

Paducah  v.  Allen,  111  Ky.  361,  98 
Am.  St.  Rep.  422,  68  S.  W.  981 ;  Louis- 
ville V.  Hehemann,  161  Ky.  528,  L.R.Ai 
1916C,  747,  171  S.  W.  165;  Hines  v. 
Rocky  Mount,  162  N.  G.  409,  L.R.A. 
1915C,  751,  78  S.  E.  510,  Ann.  Cas. 
1915A,  132;  Sammons  v.  Gloversville, 
175  N.  Y.  346,  67  N.  E.  622;  Gordon  v. 
Silver  Creek,  127  App.  Div.  888, 112  N. 
Y.  Supp.  54;  Herman  v.  Buffalo,  157 
App.  Div.  819,  143  N.  Y.  Supp.  205, 
214  N.  Y.  816,  108  N.  E.  461;  Walker 
V.  New  York,  107  App.  Div.  861,  96  N. 
4  A.L.R.^64. 


Springs,  127  N.  Y.  261,  27  N.  E.  1030; 
Seifert  v.  Brooklyn,  101  N.  Y.  136,  54 
Am.  Rep.  664,  4  N.  E.  321;  Bolton  v. 
New  Rochelle,  84  Hun,  281,  32  N.  Y. 
Supp.  442;  Jacobs  v.  Seattle,  93  Wash. 
171,  L.R.A.1917B,  829,  160  Pac.  299; 
Piatt  Bros.  &  Co.  v.  Waterbury,  72 
Conn.  531,  48  L.R.A.  691,  77  Am.  St. 
Rep.  335,  45  AtL  154 ;  Deaconess  Home 
&  Hospital  v.  Bontjes,  104  111.  App.  492. 

Owen,  J.,  delivered  the  opinion  of 
the  court : 

Kate  Vetter  brought  suit  against 
the  city  to  recover  damages  sus- 
tained by  the  depreciation  of  the 
market  value  of  blocks  11  and  12  of 
Silverwood  addition  to  the  city,  con- 
taining 11  acres.  She  alleges,  in 
substance,  that  in  September,  1909, 
she  was  the  owner  of  this  tract  of 
land,  and  that  same  was  suitable 
for  residential  and  home  purposes. 
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and  for  that  purpose  was  reason- 
ably worth  the  sum  of  $6,000 ;'  that 
on  or  about  that  date  the  defendant 
city  purchased  block  8  of  this  addi- 
tion adjacent  to  her  property,  and 
wrongfully  erected  thereon  pest- 
houses,  or  hospitals  for  the  confine- 
ment and  treatment  of  malignant, 
contagious,  and  infectious  diseases; 
that  since  the  erection  of  such  houses 
the  defendant  has  wrongfully,  care- 
lessly, and  negligently  maintained 
these  pesthouses,  and  that  same  are 
a  nuisance,  by  reason  of  which  the 
plaintiff  has  suffered  special  injury 
and  damage  in  the  depreciation  of 
the  market  value  of  her  property 
for  the  purposes  for  which  it  was 
suitable. 

Judgment  was  for  plaintiff  in  the 
sum  of  $1,100,  to  reverse  which  the 
city  brings  the  case  here. 

On  the  trial  of  the  case  the  court 
permitted  evidence  of  the  market 
value  of  the  premises  immediately 
prior  to  the  location  of  the  houses, 
and  as  to  the  depreciation  of  the 
value  since  the  erection  and  main- 
tenance of  same  up  to  the  time  of 
the  filing  of  the  petition.  But,  after 
the  plaintiff  had  concluded  her  evi- 
dence, the  court  held  and  instructed 
the  jury  that  plaintiff  could  only 
recover  such  damages  as  may  have 
resulted  from  improper  manage- 
ment of  the  pesthouses,  and  not  for 
the  location  of  the  same.  The  city 
complains  of  this  action,  and  insists 
for  that  reason  the  judgment  must 
be  reversed.  This  constituted  error, 
A»»».i-^i.i.o..  t»  l>ut    in    the    city's 

Appeal— error  i«    -  j       •  ai_ 

favor  of  com-       f  avor,  and,  since  the 

plaining    partr-      plaintiff    is    not    ap- 

pealing,  this  error  furnishes  no  rea- 
son to  reverse  the  judgment. 

The  question  necessary  for  de- 
termination is  whether  the  plaintiff 
can  recover  damages  for  the  location 
and  maintenance  of  the  hospital  un« 
der  the  provisions  of  §  24,  art.  2,  of 
our  Constitution,  which  provides: 
"Private  property  shall  not  be  taken 
or  damaged  for  public  use  without 
just  compensation.'' 

The  contention  of  the  city  is  that, 
inasmuch  as  the  pesthouses  were  lo- 
cated under  statutory  authority,  they 


cannot  be  deemed  a  nuisance,  and 
for  that  reason  the  plaintiff  has  no 
cause   of  action  against  the  city. 
The  question  is  whether  the  loca- 
tion of  the  pesthouses  "damaged" 
the  plaintiff's  property  in  the  sense 
in  which  the  term  is  used  in  the  C!on- 
stitution.     The  case  of  Frazer  v. 
Chicago,  186  111.  480,  51  L.R.A.  306, 
78  Am.  St.  Rep.  296,  57  N.  E.  1056, 
supports  the  city's  contention.    The 
Constitution  adopted  in  Illinois  in 
1870  provides  that  property  shall 
not  be  taken  or  damaged  for  public 
use  without  just  compensation,  and 
in  that  case  it  was  held  that  the  de- 
preciation of  the  value  of  real  prop- 
erty caused  by  establishing  a  small- 
pox hospital  under  statutory  author- 
ity did  not  constitute  a  taking  or 
damaging    of    adjacent    property 
within  the  meaning  of  the  Constitu- 
tion.   But  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Chicago 
V.  Taylor,  125  U.  S.  161,  31  L.  ed. 
638,  8  Sup.  Ct.  Rep.  820,  held,  under 
that  provision  of  the  Illinois  Con- 
stitution, a  recovery  may  be  had  in 
all  cases  where  private  property  has 
sustained  a  substantial  danoiage  by 
the  making  and  using  an  improve- 
ment that  is  public  in  its  character, 
and  that  it  is  not  necessary  that 
damages  shall  be  caused  by  trespass 
or  an  actual  physical  invasion  of 
the  real  estate ;  but  if  the  construc- 
tion and  operation  of  the  improve- 
ment is  the  cause  ^     ^.^  ^ 
of  the  damage,  al-  F^'^^l^l^.^^ri^'s 
though    consequen-  SSffoiSe. 
tial,  the  party  may 
recover.     The   opinion   reviews    a 
number  of  the  Illinois  cases,  and 
quotes  with  approval  from  the  case 
of  Chicago  &  W.  I.  R.  Co.  v.  Ayres, 
106  111.  518,  where  it  was  said:    "It 
is  needless  to  say  our  decisions  have 
not  been  harmonious  on  this  ques* 
tion;  but  in  the  case  of  Rigney  v. 
Chicago,  102  111.  64,  there  was  a  full 
review  of  the  decisions  of  our  courts, 
as  well  as  the  courts  of  Great  Brit- 
ain, under  a  statute  containingr  a 
provision  similar  to  the  provision  in 
our  Constitution.     The  conclusion 
there  reached  was  that  under  this 
constitutional  provision  a  recovery 


may  be  had  in  all  cases  where  pri- 
vate property  has  sustained  a  sub- 
stantial damage  by  the  making  and 
using  an  improvement  that  is  pub- 
lic in  its  character — ^that  it  does  not 
require  that  the  damage  shall  be 
caused  by  trespass,  or  an  actual 
physical  invasion  of  the  owner's 
real  estate,  but  if  the  construction 
and  operation  of  the  railroad  or 
other  improvement  is  the  cause  of 
the  damage,  though  consequential, 
the  party  damaged  ifiay  recover/' 

It  was  held  that  the  introduction 
of  the  word  "damaged"  into  that 
clause  of  the  Constitution  indicated 
a  deliberate  purpose  to  abolish  the 
old  test  of  direct  physical  injury 
to  the,  property  affected.  The  pro* 
vision  in  the  eariier  Constitution  of 
Illinois  was  that  property  should  not 
be  taken  for  public  use  without  just 
compensation.  Justice  Harlan, 
speaking  for  the  court  in  this  con- 
nection, said :  "The  use  of  the  word 
damaged'  in  the  clause  providing 
for  compensation  to  owners  of  pri- 
vate property  appropriated  to  pub- 
lic use  could  have  been  witii  no  other 
intention  than  that  expressed  by  the 
state  court.  Such  a  change  in  the 
organic  law  of  the  state  was  not 
meaningless,  but  it  would  be  mean- 
ingless if  it  should  be  adjudged 
that  the  CcmstitutioDi  of  1870  gave 
no  additional  or  greater  securi^  to 
private  property,  sought  to  be  ap- 
propriated to  public  use,  than  was 
guaranteed  by  the  former  Constitu- 
tion." 

In  the  case  of  Paducah  v.  Allen, 
111  Ky.  861,  98  Am.  St.  Rep.  422, 
63  S.  W.  981,  it  was  held  the  loca- 
tion of  a  pesthouse  by  the  city  near 
a  farm  was  an  injury,  and  a  taking 
of  adjacent  property  for  which  com- 
pensation should  be  made.  The 
Kentucky  Constitution  provides  that 
corporations  and  individuals  invest- 
ed with  the  privilege  of  taking  pri- 
vate property  for  public  use  shall 
make  just  compensation  for  prop- 
erty "taken,  injured,  or  destroyed," 
In  the  case  of  Hines  v.  Rocky  Mount, 
162  N.  C.  409,  L.R.A.1915C,  751, 
78  S.  E.  510,  Ann.  Cas.  1915A,  132, 
it  was  held  that  neither  a  munici- 
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pal  corporation  nor  other  govern- 
mental agency  is  allowed  to  establish 
or  maintain  a  nuisance  causing  de- 
preciation or  damage  to  property  of 
private  owners  without  being  lia^ble 
for  it.  In  the  case  of  Louisville  v. 
Hehemann,*  161  Ky.  523,  L.R.A. 
1915C,  747,  171  S.  W.  165,  the  su- 
preme  court  of  Kentucky  makes  a 
distinction  between  injury  to  per- 
sons for  negligence  on  the  part  of 
agents  or  servants  of  municipal 
corporations,  committed  while  in  the 
discharge  of  some  public  duty,  and 
injury  done  to  property  rights,  al- 
though likewise  in  the  performance 
of  public  duty.  In  that  case  the  city 
was  held  liable  in  damages  for  de- 
preciation in,  value  of  adjoining 
property  in  permitting  a  city  dump 
to  become  a  nuisance,  under  the  con- 
stitutional provision  requiring  com- 
pensation for  property  injured  for 
public  use., 

The  Constitution  of  the  state  of 
Washington  provides  that  private 
property  shall  not  be  damaged  for 
public  use  without  just  compensa- 
tion having  first  been  made ;  and  in 
the  case  of  Jacobs  v.  Seattle,  93 
Wash.  171,  L.R.A.1917B,  329,  160 
Pac.  299,  it  was  held  that  the  erec- 
tion and  maintenance  by  the  city  of 
an  incinerator  for  burning  of  gar- 
bage on  land  adjacent  to  that  of  the 
private  owner,  and  in  operation  so 
as  to  depreciate  the  value  of  his 
land,  constituted  a  damaging  of  pri- 
vate property  for  public  use  for 
which  he  would  be  entitled  to  com- 
pensation, under  the  terms  of  the 
Constitution. 

In  the  case  of  E.  I.  Du  Pont  De 
Nemours  Powder  Co.  v.  Dodson,  49 
Okla,  58,  150  Pac.  1085,  Mr.  Chief 
Justice  Kane,  speaking  for  this 
court,  said :  "The  rule  in  England 
that  no  damages  or  redress  can  be 
obtained  in  the  courts  for  a  nui- 
sance, or  any  structure  or  use  of 
real  property,  which  does  direct  in- 
jury to  private  property,  provided 
Parliament  has  authorized  the  same, 
and  not  provided  for  compensation 
for  such  injuries,  does  not  and  can- 
not exist  in  this  country.  The  rule 
in  England  is  founded  on  the  unre- 
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strained  and  unlimited  power  of 
Parliament  to  take  or  damage  pri- 
vate property  at  will  without  com- 
pensation^  whereas  in  this  country 
our  legislatures  are  under  constitu- 
tional restraints  in  respect  to  indi- 
vidual rights  of  proper^.  Hence  it 
has  been  held  that,  although  a  nui- 
sance may  be  legalized,  and  there- 
fore protected  from  indictment  and 
against  interference  with  it  as  a 
public  nuisance,  the  one  maintain- 
ing it  may  nevertheless  be  liable  in 
damages  to  an  individual  for  any 
damages  he  may  sustain  there- 
from." 

Jn  the  case  of  Muskogee  v.  Han- 
cock, —  Okla.  — ,  L.R.A.1916F,  897, 
158  Pac.  622,  in  an  opinion  by  Jus- 
tice Sharp,  it  was  held  a  recovery 
may  be  had  under  §  24,  art.  2,  of  the 
Constitution,  in  all  cases  where  pri- 
vate property  is  damaged  in  mak- 
ing improvement  that  is  public  in  its 
nature.  The  improvement  in  that 
case  was  a  city  sewer.  It  was  said 
in  the  syllabus:    ''The  use  of  the 


words  *or  damaged,'  in  addition  to 
the  word  'taken,'  •  .  ,  indicates  a 
deliberate  purpose  not  to  confine  a 
recovery  to  cases  where  there  is  a 
physical  invasion  of  the  property  af- 
fected, but  to  make  the  test  of  liap 
bility  the  fact  that  private  property 
has  been  'damaged'  for  public  use, 
without  regard  to  the  means  by 
which  the  injury  was  effected." 

We  conclude  that  the  city  in  estab- 
lishing and  maintaining  the  hospital 
in  question,  although  exercising  a 
lawful  governmental  function,  and 
having  statutory  authority,  did  not 

have  warrant  to  ex-  ^i^^^i^ti^^ 
ercise  this  function  avthontsr* 
in  violation  of  the  •■*''*• 
constitutional  guaranty  to  the  citi- 
zen that  private  property  should  not 
be  damaged  without  just  compensa- 
tion. 

The  judgment  of  the  lower  court 
is  affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied, 
March  25, 1919. 


ANNOTATION. 

Depreciation  of  property  by  the  erection  of  a  hospital  by  a  monieipality  as 
a  ^'taking"  or  ^'damaging"  within  tiie  constitutional  provision* 


A  general  discussion  of  a  pesthouse 
or  contagious-disease  hospital  as  a  nui- 
sance appears  in  the  note  to  Birchard  v. 
Board  of  Health,  ante,  995.  The  pres- 
ent note  is  confined  to  the  distinctive 
question  indicated  in  the  title  hereto. 

There  is  a  difference  of  opinion  as  to 
whether  the  general  depreciation  of 
property  in  the  neighborhood  of  a  hos- 
pital is  an  injury  for  which  a  munici- 
pality establishing  the  hospital  is  lia- 
ble, under  a  constitutional  prohibition 
against  taking  or  damaging  property 
without  compensation.  It  is  the  view 
of  the  Illinois  court  in  Frazer  v.  Chi- 
cago (1900)  186  m.  480,  51  L.R.A. 
306,  78  Am.  St.  Rep.  296,  57  N.  E. 
1055,  that  the  depreciation  of  the  value 
of  real  property,  caused  by  the  estab- 
lishment of  a  smallpox  hospital  in  the 
neighborhood  under  statutory  author- 
ity, does  not  constitute  a  taking  or 
damaging  of  private  property  for  pub- 


lic use  without  jpst  compensation^  with- 
in  the  meaning  of  this  constitutional 
provision.  The  theoiy  of  the  court  is 
well  summed  up  in  a  quotation  from 
Rigney  v.  Chicago  (1881)  102  01.  64» 
to  the  effect  that  ''there  are  certain  in- 
juries which  are  necessarily  incident  to 
the  ownership  of  property  in  towns  or 
cities,  which  directly  impair  the  value 
of  private  property,  for  which  the  law 
does  not  and  never  has  afforded  any  re- 
lief. For  instance,  the  building  of  a 
jail,  police  station,  or  the  like  will  gen- 
erally cause  a  direct  depreciation  in  the 
value  of  neighboring  property,  yet  that 
is  clearly  a  case  of  damnum  absque 
injuria."  And  in  conclusion  it  is 
stated:  ''We  can  see  no  difference,  in 
principle,  between  the  right  of  a  city 
to  establish  and  maintain  a  smallpox 
hospital,  and  to  erect  and  use  jails,  fire- 
engine  houses,  calabooses,  and  the  like. 
Greater  care  might  be  required  in  the 
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maintenance  of  one  than  the  other,  and 
different  considerations  would  undoubt- 
edly enter  into  the  selection  of  a  site 
of  a  pesthouse  than  of  a  fire-engine 
house  or  jail;  but  the  city  would  be 
liable  only  for  an  abuse  of  authority, 
or  an  unwarranted  exercise  of  discre* 
tlon  in  locating  or  maintaining  the 
same,  having  reference  to  the  present 
necessities,  the  crowded  condition  of 
the  locality  in  which  they  are  placed  or 
maintained,  and  other  pertinent  facts 
and  drcmnstances." 

On  the  contrary,  the  courts  of  Ken* 
tucky  and  Oklahoma  hold  that  compen- 
sation must  be  made  for  such  deprecia- 
tion under  such  a  constitutional  provi- 
sion. 

In  Paducah  v.  Allen  (1901)  111  Ky. 
361,  98  Am.  St.  Rep.  422,  63  S.  W.  981, 
the  city  established  a  contagious-dis- 
ease hospital  principally  for  the  treat- 
ment of  smallpox  patients,  about  3 
miles  from  its  corporate  limits.  In 
holding  the  city  liable  for  the  depre- 
ciation in  the  value  of  surrounding 
property,  the  court  states :  "We,  there- 
fore, cbnclude  that,  where  a  city  or 
other  municipality  erects  and  maintains 
a  public  institution  which,  by  reason 
of  its  nature,  endangers  the  lives  or 
health  of  the  occupants  of  adjacent 


premises,  as  by  subjecting  them  to  con- 
tagious or  other  infectious  diseases,  it 
is  not  only  a  nuisance,  but  it  is  such  an 
invasion  of  the  property  rights  of  such 
adjacent  holder  as  amounts  both  to  an 
injuring  and  a  taking  of  property,  un- 
der the  section,  supra,  of  our  state  Con- 
stituticHi.  For  this  the  city  must  make 
compensation.''  The  wording  of  the 
constitutional  provision  differs  slight- 
ly from  that  of  Illinois,  but  in  sub- 
stance is  the  same.  The  Kentucky  Con- 
stitution provides  that  ''municipal  and 
other  corporations,  and  individualQ  in- 
vested with  the  privilege  of  taking  pri- 
vate property  for  public  use,  shall  make 
just  compensation  for  property  taken, 
injured  or  destroyed  by  them." 

See  the  reported  case  (Oklahoma 
City  v.  Vbttbr,  ante,  1009) . 

And  see  Anable  v.  Montgomery  Coun- 
ty (1904)  84  Ind.  App.  72, 107  Am.  St. 
Rep.  173,  71  N.  E.  272. 

As  indicated  in  the  title,  this  note 
has  been  confined  to  cases  in  which  lia- 
bility is  sought  to  be  imposed  upon  the 
municipality  by  virtue  of  the  constitu- 
tional prohibition  against  taking  or 
damaging  property  without  compensa- 
tion; it  does  not  discuss  the  liability 
based  upon  other  grounds.   W.  A.  £• 


MRS.  MILDRED  BANKS,  Individually  and  as  Guardian,  Doing  Business 

as  Banks  &  Company,  Appt., 

V. 

G.  H.  PULLEN  and  Wife. 


JfiMlsslppi  Supreme  Ooutt  (Division  B)  '^  March  19 1  1017, 

(113  Miss.  632,  74  So.  424.) 

Hosband  and  wife  — -  husband  as  wife's  agent  —  charge  on  building. 

Where  a  man  undertakes  to  construct  a  building  on  his  wife's  land  with 
money  furnished  by  her,  he  is  using  means  furnished  by  her  to  carry  on 
business  in  his  own  name,  within  the  meaning  of  a  statute  making  him 
her  agent,  under  such  circumstances,  as  to  all  persons  dealing  with  him 
without  notice,  and  the  wife  is,  therefore,  liable  for  materials  furnished 
him  for  the  building,  although  she  has  paid  him  therefor,  and  her  property 
may  be  sold  to  satis^  the  claim. 

[See  note  on  this  question  beginning  on  page  1025.] 
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Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  De  Soto 
County  (Dinkins,  J.)  in  favor  of  the  defendant  wife  in  a  suit  to  enforce 
a  materialman's  lien  on  certain  property,  the  legal  title  to  which  was  in 
said  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Holmes  &  Logan,  for  appel-  Messrs.  Mayes  &  Mayes,  for  appel- 
lant :  lees : 


The  alleged  contract  between  de- 
fendants PuUen  was  and  is  fraudulent, 
because,  by  entering  into  it  under  the 
terms  mentioned  therein,  which  was  a 
secret  contract,  it  would  be  impossible 
for  any  laborer  or  materialman  to  avail 
himself  of  the  ''lien  of  mechanics  and 
materialmen,''  under  the  laws  of  the 
state  of  Mississippi. 

Bates  Mach.  Go.  v.  Trenton  &  N. 
B.  R.  Co.  70  N.  J.  L.  684,  103  Am.  St. 
Rep.  811,  58  Atl.  935;  27  Cyc.  299, 
301 ;  Picard  v.  Shantz,  70  Miss.  381,  12 
So.  544. 

The  alleged  contract  between  defend- 
ant and  his  wife  is  void  under  §  2521, 
Code  of  1906,  because  it  is  a  contract 
for  ''work  and  labor"  to  do  a  specific 
thing  for  a  specific  sum  of  money,  and 
said  money  is  to  be  paid  in  advance. 

4  Elliott,  Contr.  §  3667;  Wooten  v. 
Read,  2  Smedes  &  M.  585;  Flynn  v. 
Dougherty,  91  Cal.  669.  14  L.R.A.  230, 
27  Pac.  1080;  Phipps  v.  McFarlane,  8 
Minn.  109,  Gil.  61,  74  Am.  Dec.  743; 
Gourtright  v.  Stewart,  19  Barb.  455; 
Re  Gies,  160  Mich.  502,  30  L.R.A. 
(N.S.)  318,  125  N.  W.  420,  19  Ann. 
Cas.  1288;  Bond  v.  Bourk,  54' Colo.  51, 
43  L.R.A.(N.S.)  97,  129  Pac.  223,  Ann. 
Cas.  1914C,  581;  Davis  v.  Blanchard, 
138  N.  Y.  Supp.  202. 

Messrs.  Mayes,  Wells,  May,  &  San- 
ders»  also  for  appellant: 

The  contract  between  defendants  was 
void. 

Planters'  Lumber  Co.  v.  Tompkins, 
111  Miss.  307,  71  So.  565;  9  Cyc.  475; 
Bowdre  v.  Carter,  64  Miss.  221,  1  So. 
162;  Arnold  v.  Elkins,  67  Miss.  675,  7 
So.  251;  Black  v.  Robinson,  62  Miss. 
68;  Watkins  v.  Duvall,  69  Miss.  364, 
13  So.  727;  Montgomery  v.  Scott,  61 
Miss.  409;  Gotten  v.  McKenzie,  57 
Miss.  419. 

The  house  was  subject  to  the  lien 
of  the  materialman. 

Planters'  Lumber  Go.  v.  Tompkins, 
supra ;  Fairbanks  Co.  v.  Briley,  —  Miss. 
— ,  25  So.  354 ;  Flake  v.  Central  Hard- 
ware Co.  96  Miss.  838,  51  So.  461; 
Schiaffino  v.  Christ,  96  Miss.  801,  51 
So.  546;  Flake  v.  Central  Hardware 
Co.  96  Miss.  838,  51  So.  461. 


Plaintiff  has  not  shown  itself  entitled 
to  this  lien,  because  it  has  not  shown 
that  the  house  was  erected  at  the  in- 
stance of  Mr.  Pullen. 

Smith  V.  Frank  Gardner  Hardware 
Co.  83  Miss.  654,  36  So.  9;  Herrin  v. 
Warren,  61  Miss.  509. 

The  right  given  the  legislature  to 
regulate  contracts  between  husband 
and  wife  does  not  empower  the  legis- 
lature to  absolutely  prohibit  the  wife 
from  making  any  particular  kind  of 
contract  with  her  husband,  if,  under 
our  law,  any  man  could  have  made  that 
same  kind  of  contract. 

Andrews  v.  State,  3  Heisk.  165,  8 
Am.  Rep.  8 ;  State  v.  Clarke,  54  Mo.  17, 
14  Am.  Rep.  471 ;  Ex  parte  Patterson, 
42  Tex.  Grim.  Rep.  256,  51  L.R.A.  654, 
58  S.  W.  1011. 

Section  2522  does  not  have  the  effect 
of  avoiding  the  contract  between  de- 
fendants Pullen. 

Kennington  v.  Hemingway,  101  Miss. 
259,  39  L.R.A.(N.S.)  541,  57  So.  809, 
Ann.  Gas.  1914B,  392. 

Cook,  P.  J.,  delivered  the  opinion 
of  the  court : 

Upon  motion  of  appellees,  the 
stenographer's  notes  of  the  evidence 
taken  at  the  trial  of  this  suit  were, 
by  order  of  this  court,  stricken  from 
the  record.  Afterwards  appellees 
filed  a  motion  asking  an  affirmance 
of  the  judgment  of  the  trial  court, 
which  motion  was  overruled.  The 
case  is,  therefore,  presented  to  this 
court  upon  the  pleadings  alone. 

The  appellant  furnished  G.  H. 
Pullen,  the  husband  of  Mrs.  F.  M. 
PuJlen,  certain  building  material  for 
the  purpose  of  building  a  dwelling 
house  upon  land  belonging  to  Mrs. 
Pullen ;  the  house  was  built  by  Mr. 
Pullen,  and  the  material  furnished 
by  appellant  was  used  in  the  con* 
struction  of  the  house.  The  house 
was  the  dwelling  house  of  Mrs.  Pul- 
len and  her  husband,  and  was  used 
as  such.    Mrs.  Pullen,  the  owner  of 
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the  land,  together  with  her  husband, 
was  made  a  party  to  this  suit,  and 
the  petition  asked  that  a  judgment 
be  rendered  against  G.  H.  Pullen  for 
material  furnished  and  used  in  said 
building,  and  that  said  judgment  be 
declared  a  lien  on  the  house,  and  that 
the  house  be  sold  to  satisfy  the  judg- 
ment. 

Mrs.  Pullen,  the  owner  of  the 
premises,  defended  upon  the  theory  ' 
that  she  did  not  make  the  contract 
for  the  material;  that  she  made  a 
contract  with  her  husband  to  fur- 
nish the  material  and  build  tiie  house 
at  a  stipulated  price,  which  was  paid 
in  advance.  In  other  words,  Mrs. 
Pullen,  by  her  answer  to  the  peti- 
tion, denied  liability,  because  she 
did  not  have  any  contract  with  ap- 
pellant; knew  nothing  about  the 
dealings  between  her  husband  and 
appellant ;  that  she  made  a  contract 
with  her  husband  that  he  furnish  the 
material  and  build  her  a  house ;  and 
that  she  had  paid  her  husband  for 
the  work  and  material. 

We  think  a  correct  solution  of  this 
problem  presented  by  this  record 
may  be  reached  by  the  application 
of  our  statutes  relating  to  the  busi- 
ness 9elation  of  the  husband. to  the 
wife,  to  the  facts  of  the  case. 

In  the  first  place,  §  2521,  Code 
1906,  makes  the  contract  between 
Mrs.  Pullen  and  her  husband  for 
compensation  for  woric  and  labor 
a  nullity.  It  seems  that  Mr.  Pullen 
is  a  mechanic,  and  the  contract 
contemplated  that  he  would  perform 
the  labor  necessary  to  the  construc- 
tion of  the  building,  and,  according 
to  the  pleadings,  he  did  do  the  work. 

Going  a  step  further,  it  appears 
that  Mr.  Pullen  was  carrying  on  the 
business  of  a  contractor,  and,  as  * 
such,  made  a  contract  with  his  wife 
to  do  the  work  and  to  furnish  the 
material  necessary  to  the  comple- 
tion of  the  job.  Was  he  using  the 
"means"  of  his  wife  "to  operate 
and  carry  on  business  in  his  own 
name?"  The  wife  furnished  the 
money  to  enable  him  to  perform  the 
contract,  so  she  avers.  It  was  her 
money,  and  may  we  not  say  with 
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equal  certainty  that  money  and 
means  are  one  and  the  same  thing 
in  the  statutory  sense  ?  Besides^  he 
had  charge  of  her  land  and  erected 
the  house  thereon,  ostensibly  acting 
for  her  in  the  transaction  of  her 
business.  The  statute  was  designed 
to  protect  the  public.  Secret  con- 
tracts between  husband  and  wife  are 
condemned  for  obvious  reasons. 
We  see  in  this  case  a  husband  build- 
ing a  house  on  the  land  of  his  wife, 
and  entering  into  a  contract  where- 
by he  was  to  receive  the  means  of 
the  wife  for  the  purpose  of  securing 
the  material  with  which  to  erect  the 
house.  The  husband  did  not  use  the 
means  to  buy  the  material;  he 
bought  it  from  appellant  on  credit. 
Who  must  suffer?  The  husband  is 
made  the  statutory  agent  of  his  wife 
whenever  he  uses  any  of  her  means 
to  carry  on  a  business  in  his  own 
name,  "as  to  all  persons  dealing  with 
him  without  notice,  unless  the  con- 
tract between  husband  and  wife, 
which  changes  this  relation,  be  evi- 
denced by  writing,  subscribed  by 
them,  duly  acknowledged,"  etc. 

So  we  think  when  Mr.  Pullen  went 
into  the  business  of  contracting, 
financed  by  his  wife,  he  was  her 
agent,  there  being  no  pretense  that 
the  contract  between  him  and  his 
wife,  changing  this  relation,  was 
ever  made  in  accordance  with  the 
statute,  or  that  appellant  had  any 
notice  of  the  contract.  He  was  not 
only  her  agent,  but  his  contracts 
made  in  furtherance  of  his  contract 
were,  in  law,  the  contracts  of  his 
wife,  and  the  pay- 
ment of  the  contract  wif!^hu.brn* 
price   to  him  does  ••  wife*.  «vent— 

not,  m  any  way,  ex-  bmidiBv. 
tinguish  the  obliga- 
tions of  his  wife  to  pay  the  account 
made  by  him  for  materials. 

This  being  our  view  of  the  law  of 
this  case,  we  will  not  discuss  the 
very  interesting  brief  of  counsel  for 
appellee  referring  to  the  lien  of  the 
materialman.  Mr.  Pullen  was  the 
agent  of  the  owner,  authorized  to 
buy  the  material,  and  Mrs  Pullen  is 
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bound  to  pay  the  bill ;  and  her  prop- 
erly may  be  sold  to  satisfy  the  claim. 
Reversed  and  remanded. 


NOTE. 

The  general  subject  of  the  "enforce- 
ability of  a  mechanic's  lien  against  the 
property  of  a  married  woman  for  work 


performed  or  materials  furnished  un- 
der a  contract  made  with  her  husband" 
is  treated  in  the  annotation  beginning 
at  page  1025,  post.  The  bearing  and 
effect  upon  that  question  of  statutes 
like  that  involved  in  the  reported  case 
(Banks  v.  Pullen,  ante,  1013) ,  which 
deal  specifically  with  the  husband's 
agency  for  the  wife,  are  discussed  at 
pp.  1058  et  seq. 


M.  L.  WILSON,  Appt, 
v. 

ANDALUSIA  MANUFACTURING  COMPANY. 

Alahama  Supreme  Court '^November  4,  1916, 
(195  Ala.  477,  70  So.  140.) 

Mechanics'  lien  —  contract  by  hnslmnd  —  liability  of  wife's  property. 

1.  To  charge  a  wife's  property  with  a  mechanics'  lien  for  materials 
purchased  by  her  husband,  he  must  assume  to  contract  for  her,  and  the 
contract  be  subsequently  ratified  by  her  with  full  notice  or  knowledge  of 
its  nature. 

[See  note  an  this  question  beginning  on  page  1025.] 


<—  ratification  of  purchase, 

2.  Ratification  by  a  woman  of  her 
husband's  contract  for  materials  for 
her  building,  so  as  to  charge  it  with 
a  mechanics*  lien,  is  not  shown  by  her 


causing  changes  of  plans  for  the  re- 
pairs and  being  constantly  present  at 
the  building  during  the  progress  of  the 
work  * 

[See  18  R.  C.  L.  902.] 


Appeal  by  defendant  from  a  decree  of  the  Chancery  Court  for  Coving- 
ton County  (Chapman,  Ch.),  in  favor  of  plaintifiF  in  a  suit  for  the  estab- 
lishment and  enforcement  of  a  materialman's  lien  on  certain  property. 
Reversed. 

The  bill  alleged  the  furnishing  of  the  materials  for  a  certain  building 
under  contract  with  defendant  or  her  agent,  setting  out  the  balance  due, 
and  describing  the  land  sought  to  be  subjected.  Afterwards  the  bill  was 
amended  to  show  that  the  contract  was  made  with  the  authorized  agent 
of  defendant. 

Further  facts  appear  in  the  opinion  of  the  court 
Mr.  W.  L.  Parks  for  appellant.  According  to  the  evidence  the  ma- 

Messrs.  Jones  &  Powell  for  appellee,     terials  were  furnished  to,  and  solely 


McClellan,  J.,  delivered  the  opin- 
ion of  the  court : 

This  bill  was  filed  by  the  appellee 
against  the  appellant  to  have  estab- 
lished and  enforced  a  materialman's 
lien  on  property  improved  with  the 
material  furnished.  Code,  §  4764. 
The  decree  awarded  the  relief 
sought. 


on  the  credit  of,  the  husband  of  the 
appellant,  who  owned  the  lot  there- 
with improved.  The  contract  for 
the  materials  was  made  with  the 
husband  alone.  The  law  governing 
the  rights  of  the  parties  concerned 
is  thus  well  stated  in  Wadsworth  v. 
Hodge,  88  Ala.  600,  606,  7  So.  196 : 
The  contract  must  be  either  orig- 
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inally  that  of  the  wife,  through 
herself,  or  her  authorized  agent,  or 
else  the  husband,   or  other  agent, 

must  assume  to  con- 

SSt:;rtV"*'--  traj*  '^r  her  and 
imtend-^  in  her  own  behalf, 

wife's  %^perty.   And    such   contract 


denied  efficacy  to  avert  what  proper 
caution  and  precaution  on  the  part 
of  the  appellee  would  have  made 
impossible  in  this  instance.  The 
materialmen  should  have  ascer- 
tained beforehand  that  the  pro- 
posed improvement  was  to  be  of 
be  subsequently  rat- .  -property  not  owned  by  the  husband. 


ified  by  her,  with  full  notice  or 
knowledge  of  its  nature.  In  the 
absence  of  a  contract  of  this  char- 
acter, no  lien  will  attach  to  her 
property.  And  where  the  credit  is 
given  solely  to  the  husband,  he 
alone  is  bound,  although  it  may  ap- 
pear that  the  wife  Imew  that  the 
building  or  improvements  were  in 
process  of  erection  on  her  land,  and 
said  nothing,  or  that  she  and  other 
members  of  the  family  afterwards 
occupied  the  building  as  a  dwell- 
ing." 

The  evidence  does  not  admit  of 
the  conclusion  that  the  wife  author- 
ized her  husband  to  contract  for  the 
materials  for  her.  He  did  not  as- 
sume or  attempt  to  do  so.  The  ma- 
terialmen did  not  so  attempt  to  en- 
gage. The  chancellor  thought  the 
evidence  authorized  the  conclusion 
that  the  wife  bound  herself  and  her 
property  by  ratification.  There  was 
error  here.  Her  acts  in  causing 
changes  of  plans  for  the  repairs 
and  her  practically  constant  pres- 
ence at  the  building  during  its  alter- 
ation and  repair 
could  not  be  re- 
ferred to  her  ratifi- 
cation of  the  contract  for  materials 
that  was  not  made  or  attempted  to 
1)6  made  in  her  name  or  for  her. 
On  the  contrary,  that  was  made  by 
her  husband  alone,  on  his  own  re- 
sponsibility. The  circumstances 
shown  do  not  commend  to  this 
court  the  conduct  of  this  husband 
and  wife,  nor  justify  any  satisfac- 
tion here  with  the  result  to  follow 
from  our  conclusion.  Yet,  the  law's 
long-established  rules  should  not 
be  wrenched  from  their  effects  or 


— rAttfleatloa 
of  9«r«lkAse. 


To  their  lack  of  care  for  their  own 
interests  is  to  be  attributed  the  op- 
portunity this  husband  and  wife 
have  been  afforded  to  receive  the 
benefit  of  the  improvement  at  the 
expense  in  part  of  this  appelant.  If 
this  court  was  empowered  or  free  to 
give  effect  to  an  obvious  moral  obli- 
gation on  the  part  of  this  appellant, 
it  would  enforce  the  demand  this 
appellee  justly  seeks  to  have  satis- 
fied. With  the  utmost  reluctance, 
the  decree  is  reversed,  and  a  decree 
will  be  here  rendered  dismissing 
the  bill. 

Anderson,  Ch.  J.,  and  Sayre  and 
Thomas,  JJ.,  concur. 


NOTB. 

The  principle  underlying  the  denial 
in  the  reported  case  (Wilson  v.  An- 
dalusia Mfg.  Go.  ante,  1016)  of  a  me- 
chanics' lien  upon  the  wife's  property 
for  materials  furnished  under  a  con- 
tract made  with  the  husband  and  up- 
on his  credit  alone,  that  ratification  can 
only  be  effectual  when  the  act  is  done 
by  an  agent  avowedly  for,  or  on  ac- 
count of,  the  principal,  and  not  when 
it  is  done  for,  or  on  account  of,  the 
agent  himself,  is  further  exemplified 
at  page  1052  of  the  annotation  begin- 
ning at  page  1026,  post,  on  the  gen- 
eral subject  of  ''Enforceability  of  a 
mechanics'  lien  against  property  of  a 
married  woman  for  work  performed  or 
materials  furnished  under  a  contract 
made  with  her  husband." 

Further,  as  to  the  probative  signifi- 
cance of  the  fact  that  credit  was  given 
to  the  husband  alone,  see  page  1061  of 
that  note. 
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MRS.  S.  D.  HINES  et  al.,  Appts., 

V. 

C.  S.  HOLLINGSWORTH  et  al.,  Doing  Business  as  HoUingBWorth-Young 

Hardware  Company. 

Kentucky  Court  of  Appeals  ^  Deoetnber  7,  1017. 

(178  Ky.  283,  198  S.  W.  716.) 


Mechanics'  lien  —  property  of  married  woman  —  husband's  order. 

1.  No  promise  on  the  part  of  a  married  woman  to  pay  for  materials 
purchased  by  her  husband  for  use  in  improving  her  property,  which  wiU 
support  a  mechanics'  lien,  can  be  implied  where  the  title  to  the  property 
is  in  a  trustee,  who  has  absolute  power  to  manage  the  property. 

[See  note  on  this  question  beginning  on  page  1025.] 


—  property  of  married  woman  — 
materials  furnished  on  husband*s 
credit. 

2.  No  lien  can  be  placed  on  the  prop- 
erty of  a  married  woman  for  materials 
furnished  her  husband  for  improve- 
ments upon  the  property  upon  his  own 
credit,  and  under  agreement  that  a  lien 
shall  not  be  placed  upon  the  property. 

[See  18  R.  C.  L.  901.] 

—  what  interest  attaches. 

8.  Generally  a  mechanic's  or  ma- 
terialman's lien  may  be  imposed  upon 
whatever  interest  the  individual  who 
contracts  for  the  work  or  materials 
may  own  in  the  property  upon  which 
the  work  is  done  or  materials  are  used, 
whether  such  interest  is  legal  or 
equitable. 

[See  18  R.  C.  L.  884.] 


—  power  of  trustee  to  create  lien. 

4.  A  trustee  of  an  express  trust  can- 
not create  a  mechanics'  lien  upon  the 
trust  estate  unless  a  power  is  con- 
ferred upon  him  by  statute  or  by  a 
court  of  competent  jurisdiction,  or 
there  is  something  in  the  instrument 
which  created  the  trust  which  would 
empower  him  to  do  so. 

[See  18  R.  C.  L.  905.] 

—  to  what  attaches. 

5.  A  mechanics'  lien  attaches  only 
to  the  interest  of  the  person  who  cre- 
ates the  lien,  and  only  his  interest  can 
be  subjected  to  a  sale  to  satisfy  the 
lien. 

[See  18  R.  C.  L.  884,  886.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  War- 
ren County  in  favor  of  plaintiffs  in  an  action  brought  for  the  enforcement 
of  a  materialman's  lien  and  a  sale  of  the  property  in  satisfaction  of  the 
debt.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  W.  B.  Gaines  and  W.  Perry  Hurt,  J.,  delivered  the  opinion  of 
Drake  for  appellants.  the  cowrt: 


Mr.  Guy  H.  Herdman,  for  appellee: 
When  material  is  used  in  the  im- 
provement of  a  wife's  property  with 
her  knowledge  and  consent,  the  law 
implies  a  contract  and  promise  by  her 
to  pay  for  the  same. 

Tarr  v.  Muir,  107  Ky.  283,  63  S.  W. 
663;  Johnson  v.  Bush,  28  I^.  L.  Rep. 
1399,  64  S.  W.  628,  65  S.  W.  158;  Jef- 
ferson V.  Hopson  Bros.  27  Ky.  L.  Rep. 
140,  84  S.  W.  540;  Salisbury  v.  Well- 
man  Electrical  Co.  173  Ky.  462,  191  S. 
W.  289. 


This  action  was  instituted  in  the 
Warren  circuit  court  by  the  appel- 
lees, C.  S.  HoUingswortti  and  Clive 
Young,  who  were  partners  under 
the  firm  name  of  Hollingsworth- 
Young  Hardware  Company,  for  a 
personal  judgment  against  Josie  U. 
Hines,  and  to  enforce  a  material- 
man's lien,  under  chapter  79,  Ken- 
tucky Statutes,  upon  her  house  and 
lot  in  the  city  of  Bowling  Green. 
By  an  amended  petition,  Samuel  D. 


Hines,  the  husband  of  appellant 
Josie  U.  Hines,  and  C.  U.  McElroy, 
trustee  holding  the  legal  title  to  the 
property  for  the  use  and  benefit  of 
Josie  U.  Hines,  were  made  parties. 
The  petition  simply  contented  itself 
with  alleging  that  C.  U.  McElroy 
was  the  trustee  who  held  the  legal 
title  to  the  property  under  a  deed 
executed  to  a  former  trustee,  and 
was  of  record  in  the  office  of  the 
clerk  of  the  county  court  of  the 
county.  The  deed  was  not  filed  with 
the  record,  nor  was  there  any  show- 
ing on  the  part,  of  the  plaintiffs 
that  the  deed  under  which  it  was 
held  was  such  in  its  terms  as  would 
permit  the  placing  of  a  material- 
man's lien  upon  the  property  by  con- 
tract, either  with  the  trustee  or 
with  the  cestui  que  trust.  Samuel 
D.  Hines  and  C.  U.  McElroy,  the 
trustee,  offered  separate  answers, 
but  they  do  not  seem  ever  to  have 
been  filed.  The  record  merely  shows 
that  the  answers  were  offered,  and 
for  what  reason  they  were  not  filed 
does  not  appear,  as  there  were  no 
objections  appearing  of  record  to 
their  being  filed.  Not  having  been 
filed,  they  were  not  replied  to  nor 
was  there  any  further  mention  of 
them  in  tiie  record.  The  appellees, 
who  were  the  plaintiffs  below,  stated 
that  by  a  -contract  made  with  Josie 
U.  Hines,  by  and  through  her  hus- 
band, Samuel  D.  Hines,  as  her 
agents  and  by  her  knowledge  and 
consent,  they  furnished  paints  to  the 
amount  of  $123,  which  were  used  in 
improving  the  dwelling  house  in 
which  she  lived.  Further  allega- 
tions were  made  to  the  effect  that 
they  had  filed  in  due  time  and 
caused  to  be  recorded  in  the  proper 
office  the  statement  of  their  lien  re- 
quired by  chapter  79,  supra,  and 
this  does  not  seem  to  be  .controvert- 
ed. They  asked  for  an  enforcement 
of  their  lien,  and  a  sale  of  the  house 
and  grounds  upon  which  it  stood  in 
satisfaction  of  their  debt. 

Josie  U.  Hines  filed  an  answer 
and  an  amended  answer,  in  which 
she  denied  that  any  contract  had 
been  made  with  her  for  furnishing 
the  paints  by  the  appellees,  and  that 
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same  were  not  furnished  by  them 
with  her  knowledge  and  consent, 
and  that  she  had  never  agreed  or 
promised  to  pay  for  them,  and  that 
same  were  not  used  upon  the  prop- 
erty with  her  consent ;  and,  further, 
that  Mrs.  Meriwether  had  by  will 
devised  to  a  trustee  for  her  use  and 
ben^t  a  certain  sum  of  money,  and 
that,  in  accordance  with  the  terms 
of  the  will  which  created  the  trust, 
the  real  property  was  purchased  and 
conveyed  l^  a  deed  to  Warner  U. 
Grider,  the  trustee,  for  her  use  and 
benefit,  and  that,  Grider  having  died, 
C.  U.  McElroy  was  duly  appointed 
such  trustee,  and  was  the  holder 
of  the*  legal  title  to  the  property  un- 
der the  trust  deed  which  had  been 
executed  by  the  vendors  of  the  prop- 
erty to  the  former  trustee,  and  that 
it  was  in  accordance  with  the  terms 
of  the  will  of  the  testatrix  who  had 
created  the  trust.  The  affirmative 
allegations  in  her  answer  and 
amended  answer  were  not  denied. 

.  The  evidence  for  the  appellees 
tended' to  prove  that  they  knew  that 
Mrs.  Hines  was  the  owner  of  the 
property,  and  that  in  furnishing  the 
paints  they  did  same  upon  her  credit 
and  charged  the  same  to  her  upon 
their  accounts,  although  the  con- 
tract and  arrangement  to  furnish 
the  paints  were  entered  into  by  one 
Jarrett,  who  represented  Peaslee 
Gaulbert  Company,  with  Samuel  D. 
Hines.  It  seems  that  the  appellees 
were  the  parties  who  were  author- 
ized to  furnish  the  paints  manufac- 
tured by  Peaslee  Gaulbert  Company 
in  Bowling  Green,  and  that  Jarrett 
was  an  agent  of  the  Peaslee  Gaul- 
bert Company  who  had  authority 
to  make  contracts  for  the  sale  of 
paints,  but  who  sold  them  through 
the  appellees.  The  evidence  offered 
for  appellants  tended  to  prove  that 
the  paints  were  contracted  for  by 
Samuel  D.  Hines  upon  his  personal 
credit,  and  that  he  notified  Jarrett, 
with  whom  he  made  the  contract, 
that  the  materials  were  to  be 
charged  to  him  and  were  to  be  used 
upon  a  house,  the  title  to  which  was 
held  by  a  trustee  for  Josie  U.  Hines, 
but  that  he  requested  Jarrett  to  sell 
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him  the  goods  through  the  agency 
of  the  appellees,  and  tiiereafter  he 
notified  them  of  such  facts.  It  was 
also  proven  for  the  appellants  that 
Grider,  the  trustee  who  was  then 
living,  had  furnished  a  portion  of 
the  money  to  be  used  in  improving 
the  house,  but  had  furthermore  re- 
fused to  consent  tiiat  the  improve- 
ments should  be  made  upon  the  credit 
of  Mrs.  Hines,  or  that  she  should  be 
in  any  wise  responsible  for  them, 
and  that  the  property  should  not  be 
encumbered  on  that  account.  The  lot 
upon  which  the  house  stood  had  a 
front  of  100  feet,  and  two  dwelling 
houses  stood  thereon,  but  it  was  al- 
leged by  the  plaintiffs  that  the  prop- 
erty was  not  divisible. 

The  circuit  court  adjudged  that 
the  appellees  recover  a  personal 
judgment  against  Josie  U.  Hines  for 
the  amount  of  their  claim,  and  also 
that  they  have  a  lien  to  secure  its 
payment  upon  the  house  upon  which 
the  materials  were  used,  and  the 
lands  used  with  it,  and  adjudged  a 
sale  of  a  sufficiency  of  the  lands  to 
satisfy  the  judgment.  From  this 
judgment  Josie  U.  Hines  and  her 
trustee  have  appealed. 

It  is  not  considered  necessary  to 
determine  whether  a  state  of  case 
is  presented  by  the  evidence  which 
would  justify  the  rendition  of  a  per- 
sonal judgment  against  Josie  U. 
Hines,  for  the  claim  sued  on,  and  a 
judgment  enforcing  a  lien  upon  her 
property,  if  she  was  the  holder  of 
the  title  to  it,  in  accordance  with  tiie 
principles  adhered  to  in  Tarr  v. 
Muir,  107  Ky.  288,  53  S.  W.  663; 
Johnson  v.  Bush,  23  Ky.  L.  Rep. 
1399,  64  S.  W.  628,  65  S.  W.  158; 
Jefferson  v.  Hopson  Bros.  27  Ky.  L. 
Rep.  140,  84  S.  W.  540 ;  and  Salis- 
burg  V.  Wellman  Electrical  Co.  173 
Ky.  462,  191  S.  W.  289.  In  those 
cases,  where  a  married  woman  and 
her  property  were  held  for  improve- 
ments placed  upon  the  property  by 
mechanics  and  materialmen,  under 
contracts  made  with  the  husband, 
it  was  done  upon  the  principle  that, 
if  a  married  woman  accepts  work 
and  materials  used  upon  her  prop- 
erty, a  promise  to  pay  for  them  is 


implied  upon  her  part.  The  implied 
promise  to  pay  for  them  upon  her 
part  arises  out  of  ihe  fact  that  she* 
was  the  owner  of  the  property,  and 
had  authority  under  law  to  create 
a  materialman's  and  mechanic's  lien 
upon  the  property  by  her  own  con- 
tract, and  that  tiie  work  and  ma- 
terials were  beneficial  to  tiie  prop- 
erty, and  if  the  contract  was  made 
by  the  husband,  and  the  improve- 
ments made  upon  the  property  witii 
her  knowledge  and  by  her  con- 
sent, it  was  implied  that  she  rati- 
fied the  contract  of  her  husband, 
and  thereby  promised  and  agreed 
to  pay  for  them.  Under  such 
circumstances,  however,  if  it  could 
be  shown  that  the  husband  had 
contracted  to  have  the  improve- 
ments made  upon  his  own  credit, 
and  that  the  me- 
chanics and  materi-  SSUSV^f"*"^ 
almen  should  not  mwprted  wo»a» 
look  to  the  lien  upon  f^nubed  ob 
the  property  to  se-  5~dil"*** 
cure  their  debt,  no 
implied  promise  arose  to  bind  the 
wife,  and  no  lien  could  be  placed  up- 
on her  property.  In  each  of  those 
cases,  the  married  woman  was  the 
fee-simple  title  holder  of  the  prop- 
erty upon  which  the  improvements 
were  made,  and  had  authority  to 
create  a  lien  upon  them  by  contract 
for  improvements  upon  the  prop- 
erty. 

As  a  general  rule,  a  mechanic's 
or  materialman's  lien  may  be  im- 
posed upon  whatever  interest  the  in- 
dividual who  con- 
tracts for  the  work  ~«i3lelr**'*"* 
or  materials  may 
own  in  the  property  upon  which  the 
work  is  done  or  the  materials  used, 
whether  the  interest  of  such  individ- 
ual is  a  legal  or  equitable  one.  The 
lien  may  attach  to  an  equitable  in- 
terest in  proper^,  unless  there  is 
some  condition  in  the  title  under 
which  the  property  is  held  which 
prohibits  the  person  who  owns  the 
interest  to  place  the  lien  upon  it.  A 
trustee,  having  full  power  to  man- 
age, improve,  and  repair  the  prop- 
erty, may  usually  do  so  where  ttie 


property  is  a  trust  estate,  but  the 
-power  of  trn.-  trustee  of  ail  ex- 
if*n**  •»••*•        press  trust  cannot 

create  a  mechanics' 
lien  upon  the  trust  estate,  unless  a 
power  is  conferred  upon  him  by  a 
statute  or  by  a  court  of  competent 
jurisdiction,  or  there  is  something 
in  the  instrument  which  created  the 
trust  which  would  empower  him  to 
d6  so.  18  R.  C.  L.  905 ;  27  Cyc.  54. 
Evidently  a  cestui  que  trust,  who 
has  not  the  legal  title  to  the  prop- 
erty, and  is  denied  its  control  and 
management  by  the  trust  provi- 
sions, should  not  be  able  to  super- 
sede the  trustee  and  title  holder  in 
its  management  and  control.  The 
ownership  required  by  statute, 
which  authorizes  mechanics'  liens, 
usually  means  the  ownership  of  any 
interest  in  property  which  the  court 
may  have  power  to  order  to  be  sold ; 
but  manifestly  some  limitations  and 
restrictions  must  exist  upon  the 
power  of  the  cestui  que  trust  to  cre- 
ate such  liens  upon  the  trust  estate. 
It  is  also  a  rule  which  applies  to  me- 
chanics' liens  that  the  lien  attaches 

only  to  the  interest 
of  the  person  who 
creates  the  lien,  and 
only  his  interest  can  be  subjected  to 
a  sale  to  satisfy  the  lien.  It  is  admit- 
ted in  the  instant  case  that  the  in- 
erest  of  Mrs.  Hines  in  the  property 
upon  which  it  is  sought  to  enforce 
the  lien  is  an  equitable  one, — ^that 
of  a  cestui  que  trust.  The  legal 
title  to  the  property  is  in  the  trustee, 
with  whom  it  is  not  contended  that 
any  contract  was  made  for  the  im- 
provement of  the  property,  and 
therefore  the  legal  title  cannot  be 
subjected  to  the  lien,  in  any  event,  as 
the  judgment  attempts  to  do.  The 
duty  of  ascertaining  the  nature  of 
the  interest  and  the  title  of  the  per- 
son who  contracts  to  have  the  work 
done  or  materials  used  upon  prop- 
erty which  might  be  the  basis  of  a 
materialman's  lien,  and  to  ascertain 
whether  such  person  was  authorized 
to  encumber  it  with  such  lien,  is  im- 
posed upon  the  one  furnishing  the 
materials,  or  else  he  will  do  so  at  his 
risk.     It  is  likewise  necessary  for 
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the  one  seeking  to  enforce  a  me- 
chanic's or  materialman's  lien,  be- 
fore he  can  succeed  in  having  an  en- 
forcement of  the  lien,  to  demon- 
strate to  the  court  that  the  property 
is  such  that  a  lien  may  be  imposed 
upon  it,  and  that  the  owner  of  the 
interest  sought  to  be  subjected  was 
authorized  to  create  such  a  lien  up- 
on it*.  Ordinarily  and  usually  the 
reason  for  placing  such  property  as 
a  dwelling  in  the  hands  of  a  trustee 
is  for  the  purpose  of  preventing  the 
cestui  que  trust  from  disposing  of 
it  through  a  poor  judgment  and  to 
protect  him  against  the  designs  and 
suggestions  of  improvident  and  im- 
prudent friends,  as  well  as  enemies, 
and  against  his  own  bad  judgment 
and  extravagance.  For  such  reason 
its  management  and  control  are  in- 
trusted to  the  trustee,  instead  of 
the  cestui  que  trust.  If  the  terms 
of  the  instrument  which  creates  the 
trust  are  such  that  its  management 
and  control  and  authority  to  im- 
prove it  are  given  to  the  trustee,  the 
cestui  que  trust  is  without  power  to 
encumber  it  by  a  mechanic's  or  ma- 
terialman's lien.  In  such  states  of 
case,  if  the  cestui  que  trust  can, 
with  impunity,  and  without  the  con- 
sent and  approval  of  the  trustee, 
create  liens  of  any  kind  upon  it,  the 
property  may  be  sacrificed  and  the 
purposes  of  the  trust  defeated,  and 
tiie  trustee  rendered  impotent  to  ex- 
ecute the  trust,  and  it  would  enable 
the  cestui  que  trust  to  overthrow  the 
authority  of  the  trustee,  and  the 
very  thing  would  happen  which  the 
trustor  undertook  to  prevent. 
Southern  Nat.  L.  Ins.  Co.  v.  Ford, 
151  Ky.  480, 152  S.  W.  243.  Neither 
the  deed  to  the  trustee  nor  the  will 
which  created  the  trust  are  before 
us,  and  hence  we  cannot  determine 
whether  the  trustee  has  authority, 
without  the  aid  of  a  court,  to  im- 
pose a  mechanics'  lien  upon  the 
property,  or  whether  he  can  do  so  at 
all;  nor  can  the  authority  of  the 
cestui  que  trust  in  the  premises  be 
determined.  The  petition,  however, 
admits,  and  the  answer  avers,  and 
of  which  averment  there  is  no  de- 
nial, that  the  title  to  the  property  is 
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in  a  trustee,  and  with  whom  it  is  not 
pretended  that  the  appellees  had  any 
contract,  and  from  the  record  it 
does  not  appear  that  there  are  any 
restrictions  upon  the  authority  of 
the  trustee  to  manage  and  control 
the  property.  As  the  record  now 
appears,  such  a  lien  as  is  sought  to 
be  enforced  herein  cannot  be  im- 
posed upon  the  property  by  a  con- 
tract with  the  cestui  que  trust  alone, 
and  without  a  contract  with  the 

trustee,  or  at  least, 
by  his  consent  and 
approval,  and  Mrs. 
Hines  thus  being 
without  authority  to  create  such  a 
lien  upon  the  property,  an  implied 
promise  cannot  be  raised  from  her 
ownership  of  an  interest  in  the 
property,  and  her  acquiescence  in 
the  use  of  the  materials  upon  the 
property,  to  pay  for  them. 

The  question  relating  to  the  suf* 
iiciency  of  tiie  description  of  the 
property  adjudged  to  be  sold,  for 


—property  of 
married  "won 
— hnsband'a 
order. 


apparent  reasons,  is  not  now  neces-' 
sary  to  be  determined. 

The  judgment  is  therefore  re- 
versed, and  cause  remanded  for  pro- 
ceedings consistent  with  this  opin- 
ion. 


iroTB. 

The  principle  that  where  credit  is 
given  to  the  husband  alone,  the  wife's 
interest  in  the  proi)erty  is  not  subject 
to  the  lien,  which  the  court  in  the  re- 
ported case  (Hines  v.  Hollingsworth, 
ante,  1018),  invokes, — apparently  as  an 
independent  or  alternative  ground  of 
its  decision, — is  further  exemplified  by 
the  cases  cited  at  page  1051  of  the  an- 
notation beginning  at  page  1025,  on 
the  general  subject  of  the  "Enforce- 
ability of  a  mechanics'  lien  against  the 
property  of  a  married  woman  for  work 
performed  or  materials  furnished  by 
a  contract  made  with  her  husband.** 


J.  W.  MILLIGAN 

V. 

ELIZA  ALEXANDER,  Appt. 

West  Virginia  Supreme  Court  of  Appeals '^  June  17,  1018 • 

(72  W.  Va.  615,  79  S.  E.  665.) 

Mechanics'  lien  —  husband  as  agent  for  wife. 

1.  If  a  husband  contracts,  in  his  own  name,  with  the  knowledge  of  his 
wife,  for  the  erection  of  a  building  on  her  land,  and  the  work  is  carried 
on  also  with  her  knowledge  and  consent,  she  will  be  presumed  to  have  con- 
stituted her  husband  her  agent,  and  her  property  is  liable  to  a  mechanics' 
lien  for  such  improvement. 

[See  note  on  this  question  beginning  on  page  1025.] 


Evidence  —  consent   to   erection   of 
building. 

2.  Proof  that  a  wife  was  frequently 
present,  in  company  with  her  husband, 
while  the  building  was  being  erected, 
and  on  one  occasion  gave  directions, 
or  made  suggestions  as  to  how  a  cer- 
tain part  of  the  building  should  be 
constructed,  is  sufficient  evidence  that 

Headnotes  1  and  2  by  WnxiAHS,  J. 


she  consented  to  have  the  building 
erected. 

[See  18  R.  C.  L.  901.] 

Mechanics'  lien  —  when  obtainable. 

3.  A  mechanics'  lien  is  a  creature 
of  statute,  and  in  order  to  obtain  such 
lien  the  requirements  of  the  statute 
must  be  complied  with. 

[See  18  R.  C.  L.  872,  873.] 


MILLIGAN  V.  ALEXANDER.  1023 

(72  W,  Va.  615,  79  8.  B.  665,) 

Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Pocahontas 
County  in  plaintiff's  favor  in  a  suit  to  enforce  a  mechanics'  lien  against 
defendant's  lot.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  L.  M.  McClintic,  for  appellant :         A  mechanics'  lien  is  a  creature  of 

Mrs.  Alexander  had  nothing  to  do  in     statute,   and   in  or-  ^    ^     , 


the  making  of  the  contract,  and  the 
burden  being  upon  the  plaintiff,  he 
has  failed  completely  to  prove  his 
case. 

Wees  V.  Elbon,  61  W.  Va.  380,  56  S. 
E.  611;  United  States  Blow  Pipe  Co. 
V.  Spencer,  61  W.  Va.  191,  56  S.  E.  345 ; 
20  Am.  &  Eng.  Enc.  Law,  327 ;  27  Cyc. 
362;  Hoffman  v.  McFadden,  56  Ark. 
217,  35  Am.  St.  Rep.  101,  19  S.  W.  753 ; 
Rust-Owen  Lumber  Co.  v.  Holt,  60 
Neb.  80,  83  Am.  St.  Rep.  512,  82  N.  W. 
112;  West  Virginia  Bldg.  Co.  v.  Saucer, 
45  W.  Va.  483,  72  Am.  St.  Rep.  822,  31 
S.  E.  965. 

Messrs.  Price,  Osenton,  &  Horan  for 
appellee. 

Williams,  J.,  delivered  the  opinion 
of  the  court: 

J.  W.  Milligan  sued  Mrs.  Eliza 
Alexander  in  the  circuit  court  of 
Pocahontas  county  to  enforce  a 
mechanics'  lien  against  a  lot  of 
ground  and  a  building  erected 
thereon  by  him,  situated  in  the 
town  of  Marlinton.  From  a  decree 
granting  relief  to  plaintiff,  defend- 
ant has  appealed. 

The  amount  of  the  lien  claimed  is 
$1,050.93.  The  defense  is  (1)  that 
defendant  did  not  contract  for  the 
erection  of  the  building  and  did  not 
authorize  anyone  else  to  do  so  as 
her  agent;  and  (2)  that  the  build- 
ing was  not  put  up  in  a  workman- 
like manner.  The  court  scaled 
plaintiff's  account  because  of  im- 
perfect work  and  bad  material  used, 
and  decreed  a  lien  upon  the  prop- 
erty for  the  sum  of  $910.43,  and 
also  decreed  that  it  be  sold  to  satisfy 
the.  lien,  if  not  paid  in  sixty  days. 

The  contract  for  the  erection  of 
the  building  was  oral,  and  wad  made 
by  said  Milligan  with  John  Alex- 
ander, husband  of  defendant.  The 
case  turns  upon  this  question :  Was 
her  husband  defendant's  agent  in 
making  the  contract? 


der  to  obtain  such  uen— when 
lien  the  require-  •'•**»~»'i«- 
ments  of  the  statute  must  be  com- 
plied with.  A  builder  cannot  have  a 
lien  simply  by  erecting  a  building 
on  the  land  of  another,  independent 
of  contract.  The  work  must  be 
done  "by  virtue  of  a  contract  with 
the  owner  or  his  authorized  agent." 
Code  1906,  §  2,  chap.  75.  Defendant 
and  her  husband  both  testified  that 
she  did  not  authorize  him  to  con- 
tract for  the  building.  The  build- 
ing  was  erected  for  a  bowling  alley, 
and  is  occupied  by  Dwight  Alex- 
ander, defendant's  son,  free  of  rent. 
The  contract  price  was  $1,500,  but 
plaintiff  claims  that  he  did  extra 
work  in  putting  up  an  addition  to 
the  building,  which  made  his  ac- 
count amount,  in  all,  to  $1,738.03. 
Partial  payments  were  made  in 
June  and  July,  1909,  amounting  to 
$736.10. 

Milligan  testifies  that  Mrs.  Alex- 
ander was  present  a  good  deal  of 
the  time  when  the  contract  was  be- 
ing made;  that  she  said  to  him,  on 
one  occasion  when  the  work  was 
going  on:  "We  are  having  the 
building  put  up  on  Dwight's  ac- 
count ;  he  wants  to  keep  on  with  the 
amusement  business," — and  that 
she  was  present,  at  the  building, 
when  the  agreement  was  made  to 
put  up  an  addition  to  it  for  a  boiler 
room,  and  made  suggestions  in  re- 
gard to  the  manner  of  its  construc- 
tion. Concerning  this  latter  fact 
Milligan  is  corroborated  by  L.  W. 
Herold,  who  was  present  and  heard 
the  conversation.  Mrs.  Alexander 
denies  that  she  was  present  when 
the  original  contract  was  made,  but 
admits  that  she  was  present  when 
the  contract  for  the  boiler  room  was 
made,  and  that  she  was  at  the  build- 
ing with  her  husband  frequently 
when  the  house  was  being  erected. 
She  denies  giving  instructions,  or 
making  suggestions  in  regard  to  the 
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building  of  the  boiler  room.  The 
chancellor  had  to  determine  the 
facts  upon  the  conflicting  testimony 
of  the  witnesses,  and  we  cannot  say 
that  his  finding,  which  must  have 
been  that  the  facts  were  as  Milligan 
had  testified,  is  erroneous.  Then, 
do    the    facts    and    circumstances 

prove  agency  of  the 
r^^JT?  #;?  wff*      husband  ?  We  think 

they  do.  It  is  true 
that  agency  of  the  husband  will  not 
be  presumed  from  the  marital  re- 
lations alone.  Boisot,  Mechanics' 
Liens,  §  277;  Rust-Owen  Lumber 
Co.  V.  Holt,  60  Neb.  80, 83  Am.  Rep. 
513,  82  N.  W.  112.  But  the  agency 
may  be  established  by  circumstan- 
tial evidence,  and  we  think  the 
facts  and  circumstances  are  such 
Evidence—  as  to    Warrant  the 

er?c"«ono*  conclusion  that,  in 

baiidinar.  making  the  contract 

with  Milligan,  John  Alexander  act- 
ed as  agent  for  his  wife.  Certainly 
such  view  is  consistent  with  justice. 
Mrs.  Alexander  knew  that  her  hus- 
band had  contracted  for  the  erec- 
tion of  the  building  on  her  lot,  and 
she  did  not  object  to  it.  The  build- 
ing was  going  up  in  sight  of  her 
dwelling  house,  and  she  was  fre- 
quently present  while  .the  work  was 
going  on.  In  view  of  what  was  * 
said  and  done  by  her  husband  and 
plaintiff,  in  her  presence  and  with 
her  knowledge,  she  is  presumed  to 
have  authorized  her  husband  to  act 
as  agent  for  her  in  the  premises. 
The  property  in  question  is  Mrs. 
Alexander's  separate  estate,  and  the 
statute  (Code  1906,  §  3,  chap.  66) 
permits  her  to  contract  freely  with 
reference  to  the  improvement  of  it, 
and  it  would  be  inequitable  and  un- 
just,  under  the  circumstances 
shown  to  exist  in  this  case,  if  she 
should  be  permitted  to  reap  the  ben- 
efit of  plaintifTs  labor  without  con- 
sideration. That  she  derives  no 
revenue  from  the  building  is  not 
material.  Her  son  is  occup3ring  it 
free  of  rent,  but  he  does  so  with  her 
consent.    She  has  the  right  to  de- 


mand rent,  and  cannot  complain  be- 
cause she  is  getting  no  revenue 
from  it. 

"Proof  that  .the  wife  knew  of  the 
work  ordered  by  her  husband  while 
it  was  being  done,  and  gave  direc- 
tions to  the  mechanics  about  it,  has 
usually  been  considered  sufficient  to 
show  that  the  husband  acted  as  the 
wife's  agent."  Boisot,  Mechanics' 
Liens,  §  277.  The  rule  stated  in  the 
text  is  supported  by  the  following 
cases:  Bradford  v.  Peterson,  30 
Neb.  96,  46  N.  W.  220;  Rand  v. 
Parker,  73  Iowa,  396,  35  N.  W.  493 
Wheaton  v.  Trimble,  145  Mass.  345 
1  Am.  St.  Rep.  463,  14  N.  E.  104 
Schmidt  v.  Joseph,  65  Ala.  475 
Collins  v.  Megraw,  47  Mo.  495 
Leisse  v.  Schwartz,  6  Mo.  App.  413 
Bodey  v.  Thackara,  143  Pa.  171,  24 
Am.  St.  Rep.  526,  22  Atl.  754. 

Under  circumstances  similar  to 
those  disclosed  in  the  case  under  re- 
view, some  courts  hold  that  the 
wife  is  estopped  to  deny  that  a  me- 
chanics' lien  was  thereby  created 
upon  her  separate  estate.  Schwartz 
V.  Saunders,  46  111.  18 ;  Greenleaf  v. 
Beebe,  80  111.  520.  The  same  re- 
sult is  reached  whether  the  wife  is 
made  liable  by  estoppel  or  on  the 
score  of  agency,  presumed  from  her 
knowledge  of  and  acquiescence  in 
the  improvement  made  on  her  land 
by  her  husband.  Inasmuch  as  the 
statute  gives  a  married  woman  the 
right  to  contract  for  the  improve- 
ment of  her  property  as  freely  as  if 
she  were  feme  sole,  we  think  it  is 
more  consonant  with  reason  to  hold 
her  liable  on  the  ground  of  her  hus- 
band's agency.  Such  view  also 
harmonizes  with  the  great  majority 
of  the  decisions. 

There  is  a  good  deal  of  testimony 
tending  to  prove  that  some  of  the 
work  on  the  building  was  not  done 
in  good  workmanship  style,  and  the 
court  was  justified  in  scaling  plain- 
tiff's deinand  on  account  of  it.  We 
find  no  error  in  the  decree,  and  will 
affirm  it* 
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.Cnforceabilhy  of  a  mechanics'  lien  against  tihe  property  of  a  married  woman 
for  work  performed  or  materials  fmnished  under  a  contract  made  with 
her  husband. 


J.  Generally: 

§  1.  Principles  on  which  the  en- 
forceability of  a  lien  de- 
pends,  1025. 

§  2.  Formal  prerequisites  to  the 
validity  of  a  married 
woman's  contract,  1028. 

5  3.  Husband's  agency  not  infer- 
able from  marital  relation 
alone,    1030. 

*§  4.  Necessity  of  allesring  the  hus- 
band's agency,  1031. 

§  5.  Wife  as  undisclosed  principal, 
1032. 

§  6.  Enforcement  of  lien  by  sub- 
contractor, 1033. 

§  7.  Personal  liability  of  husband^ 
1033.. 

J    8.  Contractor,  when  a  necessary 
party  to  a  suit  by  a  sub- 
contractor or  materialmany 
1034. 

I    9.  Acceptance  of  collateral  se- 
curity by  contractor,  effect 
of,  1034. 
JI.  Enforceability  of  lien  considered  with 

reference  to  the  extent  of 
certain  powers  conferred 
on  the  husband: 

§  10.  Generally,  1034. 

§  11.  Powers  of  husband  intrusted 
with  the  management  of 
his  wife's  estate,  1034. 

§  12.  Powers  of  husband  appointed 

as  his  wife's  general  agent 

with  regard  to  the  erection 

of  the  building  in  question, 

1035. 

III.  Evidence  from  which  the  husband's 

agency  is  or  is  not  infer- 
able: 

S  13.  Generally,  1035. 

§  13a.  Quality  of  evidence  requisite 
to  prove  the  husband's 
agency,  1036. 

§  14.  Wife's  knowledge  of  the  hus- 
band's acts,  1037. 

/.  Generally. 

:$  1.  Principles   on  which  the   enforce^ 
ahility  of  a  lien  depends. 

The  general  principles  upon  which 
the  enforceability  of  a  mechanics'  lien 
depends  in  cases  where  the  claim  is 
4  A.L.R.— 65. 


III.— continued. 

I  15.  Wife's  failure  to  object  to  the 
husband's  acts,  1038. 

§  16.  Wife's  consent  to  or  approval 
of  her  husband's  acts,  1039. 

I  17.  Wife's  giving  of  directions 
with  regard  to  the  work, 
1042. 

§  18.  Wife's  offer  of  suggestions 
concerning  the  work,  1045. 

§  19.  Wife's  exhibition  of  interest 
in  what  was  done  under 
the  contract,  1046. 

§  20.  Cost  of  work  or  materials  de- 
frayed by  wife's  money, 
1046. 

§  21.  Objection  by  wife  to  perform- 
ance of  the  contract,  1049. 

I  22.  Miscellaneous  circumstances 
tending  to  prove  agency  of 
husband,  1049. 

I  23.  Miscellaneous  circumstances 
tending  to  disprove  agency 
of  husband,  1050. 

I  24.  Miscellaneous  circumstances 
not  tending  to  prove  hus- 
band's agency,  1050. 

§  25.  Credit     given     to     husband 
alone;    probative    signifi- 
cance of  this  fact,  1051. 
IV.  Adoption  of  the  husband's  contract 

by  the  wife.     Estoppel  of 
wife  to  deny  her  liability: 

i  26.  Ratification,  when  predicable, 
1052. 

§  27.  Acceptance  of  the  benefits  of 
the  contract,   1053. 

8  28.  Estoppel  of  wife  to  resist  en- 
forcement of  lien,  1054. 
V.  Specific  statutory  provisions  operat- 
ing so  as  to  render  the 
husband  the  agent  of  his 
wife: 

8  29.  Enactments  relating  to  the 
effect  of  the  owner's  "con- 
sent," 1058. 

S  30.  Other  enactments,  1062. 

founded  upon  a  contract  made  with 
the  husband  of  the  owner  of  the  prop« 
erty  in  question  are  as  follows : 

(a)  The  effect  of  the  statutes  by 
which  married  women  have  been  em- 
powered to  hold  property  in  their  own 
right  is  to  afaronte.  so  far  as  that 
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property  is  concerned,  their  common- 
law  incapacity  to  bind  themselves  by 
contract. 

(b)  Unless  the  language  of  the  par- 
ticular lien  law  in  question  requires  a 
different  conclusion,*  the  category  of 
contracts  to  which  the  enlarged  com- 
petency of  married  women  applies  is 
deemed  to  embrace  those  which  pro- 


vide for  the  performance  of  work  up- 
on a  building  or  other  improvement,  or 
for  the  supply  of  materials  needed  for 
such  building  or  improvement.' 

(c)  Contracts  of  this  description 
are  equally  binding  upon  married 
women,  whether  made  by  them  person- 
ally, or  by  their  agents.^ 

(d)  Married    women    may    appoint 


1  In  Fetter  v.  Wilson  (1851)  12  B. 
Mon.  (Ky.)  90,  where  the  Kentucky 
Acts  of  1881  and  1834  (8  Stat.  Law, 
409-411),  under  which  the  liens  in 
question  were  claimed,  gave  a  lien 
only  upon  the  interest  of  the  "em- 
ployer" in  the  premises  on  which  a 
house  was  built  or  repaired,  the  court 
took  the  position  that,  before  the  in- 
terest of  the  wife  in  the  land  could 
be  brought  under  the  lien,  it  must  be 
shown  that  she  was  the  employer  of 
those  who  worked  on  the  house  or 
furnished  the  materials,  and  that,  be- 
ing a  feme  covert,  she  was  incapable 
of  contracting  for  herself,  and  con- 
sequently could  not,  in  a  legal  sense, 
become  the  "employer"  of  others  to 
erect  a  building  on  her  land  or  to  fur- 
nish materials  for  it.  This  decision 
was  followed  in  Pell  v.  Cole  (1859) 
2  Met.  (Ky.)  252. 

But  in  Salisbury  v.  Wellman  Elec- 
trical Co.  (1917)  173  Ky.  462,  191  S. 
W.  289,  it  was  observed:  **Since  the 
enactment  of  the  Kentucky  Statutes, 
§  2128  (Act  of  1894),  married  women 
have  the  same  power  as  unmarried 
women  or  men  to  create  liens  upon 
their  property  for  its  improvement; 
and  where  a  married  woman  accepts 
the  material  and  work  placed  upon 
the  property,  the  law  implies  a  prom- 
ise on  her  part  to  pay  for  them." 

*  "There  can  be  no  doubt  but  appel- 
lant, •  .  •  although  a  married  wom- 
an, had  the  right  to  bind  herself  for 
labor  and  materials  furnished  in  the 
erection  of  buildings  upon  her  sepa- 
rate property.  If  she  could  in  person 
contract,  she  clearly  had  the  power 
to  authorize  her  husband  to  contract 
in  her  behalf;  or,  if  her  husband  con- 
tracted for  the  work  and  materials  to 
be  furnished  on  her  separate  property, 
with  her  knowledge,  consent,  and  ap- 
proval, we  are  aware  of  no  principle 
that  would  shield  her  or  her  property 
from  the  payment  of  an  honest  debt, 
thus  incurred."  Greenleaf  v.  Beebe 
(187-)  80  111.  522. 

In  Shannon  v.  Shultz  (1878)  87  Pa. 
481,  the  eourt,  referring  to  the  Penn- 


sylvania Married  Women's  Property 
Act  of  1848,  held  that,  as  a  contract 
for  the  improvement  of,  or  repairs  to, 
the  separate  estate  of  a  married  wo- 
man, was  only  constructively  within 
its  purview,  the  claim  of  a  lienor  must 
aver  specifically  the  purpose  of  the 
contract.  S.  P.  Kuhns  v.  Turney 
(1878)  87  Pa.  497. 

In  Farley  v.  Stroeh  (1896)  68  Mo. 
App.  85,  the  general  rule  established 
by  Macfarland  v.  Heim  (1895)  127 
Mo.  327,  48  Am.  St.  Rep.  629,  29  S.  W. 
1030,  that  a  married  woman  could  not 
appoint  an  agent  in  respect  of  prop- 
erty not  held  by  her  as  her  separate 
property,  was  declared  to  have  been 
modified  pro  tanto  by  the  statute  re- 
lating to  mechanics'  liens,  which  pro- 
vides that  "every  person,  including  all 
cestuis  que  trust,  for  whose  inmiediate 
use,  enjoyment,  or  benefit  any  build- 
ing, erection,  or  improvement  shall 
be  made,  shall  be  included  by  the 
words  'owner  or  proprietor'  thereof 
under  this  article,  not  excepting  such 
as  may  be  minors  over  the  age  of 
eighteen  years,  or  married  women."^ 
The  contractual  power  conferred  by 
this  provision  upon  a  married  woman 
was  held  not  to  be  limited  to  cases 
where  she  has  a  separate  estate. 

•"What  she  could  do  herself,  she 
could  certainly  do  through  her  agent 
Hence,  the  suggestion  that  a  wife  is 
incapacitated  from  appointing  an 
agent  to  represent  her  in  making  a 
contract  for  such  improvements  seems 
to  be  without  force."  Carthage  Mar- 
ble &  White  Lime  Co.  v.  Bauman 
(1891)  44  Mo.  App.  386. 

In  Greenleaf  v.  Beebe  (1875)  80  lU. 
520,  it  was  held  that  a  complaint  was 
not  demurrable  which  alleged  in  sub- 
stance that  the  husband,  acting  as 
agent  for  the  wife,  with  her  full 
knowledge,  consent,  and  approval,  had 
made  with  the  plaintiff  the  agreement 
in  pursuance  of  which  the  labor  and 
materials  in  question  had  been  fur- 
nished. 

In  Vail  V.  Meyer  (1880)  71  Ind.  159, 
the  following  remarks  were  made :  "It 
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their  husbands  to  act  as  their  agents 
in  respect  of  the  making  of  contracts 
of  this  description.* 

(e)  The  right  to  compensation  which 
is  acquired  by  the  performance  of  con- 


tracts of  this  description,  when  made 
by  a  husband  of  the  owner,  acting 
within  the  scope  of  the  authority  con- 
ferred upon  him,  may  be  enforced 
against  the  property  to  which  they 


may  be  conceded,  as  a  general  rule, 
that  a  married  woman  cannot  appoint 
an  agent.  But  a  married  woman 
holds  and  enjoys  her  real  estate  as  if 
she  were  sole;  and  it  becomes  essen- 
tial to  its  enjoyment  that  she  have 
the  power  to  make  improvements,  by 
building  new  or  repairing  old  build- 
ings upon  it.  Contracts  for  this  pur- 
pose we  have  already  said  she  can 
make,  whereby  the  builder,  mechanic, 
or  materialman  may  acquire  a  lien 
under  the  law.  And  we  think  it  fol- 
lows that  she  may  make  such  con- 
tracts in  person  or  by  an  agent  whom 
she  may  appoint  for  that  purpose.  So 
far  as  she  is  enabled  to  contract,  she 
may  contract  in  person  or  by  agent." 

See  also  Farley  v.  Stroeh  (Mo.) 
supra,  and  cases  cited  passim  in  the 
following  sections. 

In  Eberle  v.  Drennan  (1912)  40 
Okla.  59,  51  L.R.A.(N.S.)  68,  186  Pac. 
162,  the  principle  stated  in  the  text 
was  held  to  be  applicable  with  respect 
to  enactments  which  specifically  re- 
quire that  the  labor  or  material  for 
which  a  lien  is  claimed  must  be  fur- 
nished under  a  "contract  with  the 
owner"  of  the  property,  "A  contract 
made  through  the  agency  of  one  who 
is  authorized  to  represent  the  owner, 
and  whose  acts  are  fully  ratified  by 
the  owner  with  full  knowledge  of  all 
the  facts,  is  the  contract  of  the  owner 
of  the  land  within  the  meaning  of  the 
statute."  The  same  rule  is  taken  for 
granted  in  many  other  cases  involv- 
ing statutes  of  this  tenor. 

*  Farley  v.  Stroeh  (Mo.)  supra,  and 
cases  cited  passim  in  the  following 
sections 

"With  or  without  her  [the  defend- 
ant's]  knowledge  and  consent  to  the 
doing  of  the  work  and  furnishing  ma- 
terial, her  property  might  be  made 
subject  to  the  lien,  if  it  could  be 
proved  that  her  husband  was  her 
agent,  clothed  by  her  with  the  power 
and  authority  to  make  said  contracts, 
and  that  the  contract  in  question  was 
made  by  him  as  agent  for  her."  Saun- 
ders v.  Tuscumbia  Roofing  &  Plumb- 
ing Co.  (1906)  148  Ala.  519,  41  So. 
982. 

"While  the  statutory  power  of  a 
husband  to  create  a  mechanics'  lietx 


upon  his  wife's  property  (Civ.  Code, 
§  649)  does  not  extend  to  binding  her 
personally  for  the  price  of  material 
furnished  to  him  under  his  own  con- 
tract, she  may  constitute  him  her 
agent  in  fact,  and  in  that  capacity  he 
may  create  a  personal  liability  on  her 
part,  as  well  as  a  lien  upon  her  prop- 
erty." Sutherin  v.  Chesney  (1911)  85 
Kan.  122,  116  Pac.  254  (syllabus  of 
court) . 

"The  entire  claim  being  for  the 
improvement  of  the  defendant's  sepa- 
rate estate,  and  the  services  rendered 
being  for  its  direct  benefit,  the  right 
of  enforcing  the  debt  against  her  sep- 
arate property  is  in  no  way  lessened 
because  her  husband  acted  as  her 
agent  in  procuring  the  work  to  be 
done."  McGraw  v.  Godfrey  (1873)  14 
Abb.  Pr.  N.  S.  (N.  Y.)  402,  affirmed  in 
(1874)  56  N.  Y,  610. 

In  Chicago  Lumber  Co.  v.  Mahan 
(1893)  53  Mo.  App.  425,  the  court  ob- 
served: "It  is  usual,  of  course,  for 
the  husband  to  look  after  the  ordi- 
nary business  affairs  of  his  wife ;  and 
quite,  common,  too,  for  the  husband  to 
appear  as  if  engaged  in  his  own  prop- 
er person,  whereas  in  truth  he  is 
'merely  engaged  as  her  agent  in  the 
matter.  The  embarrassment  in  these 
mechanic  lien  cases  comes  from  a  dif- 
ficulty of  determining  whether  the 
husband  was  engaged  on  his  own  ac- 
count in  erecting  the  improvement,  or 
on  account  and  in  behalf  of  his  wife." 

"If  she  oan  improve  her  estate  she 
may  employ  an  agent  for  that  purpose, 
and  her  husband  as  well  as  a  stran- 
ger." Lex  V.  Holmes  (1860)  4  Phila. 
(Pa.)  10. 

In  two  early  Tennessee  cases  it  was 
laid  down  broadly  that  a  mechanic 
who  expends  his  money  and  labor  on 
the  wife's  property  at  the  instance  of 
the  husband  alone  cannot  charge  her 
real  estate  with  a  lien.  Knott  v.  Car- 
penter (1859)  3  Head  (Tenn.)  542,  75 
Am.  Dec.  779;  Hughes  v.  Peters 
(1860)  1  Coldw.  (Tenn.)  67.  The  doc- 
trine thus  enounced  is  clearly  in- 
accurate in  respect  of  its  failing  to 
take  account  of  situations  in  which 
the  husband  was  acting  as  the  wife's- 

agent< 
In  Wadsworth  v,  Hodge  (1889)  88^ 
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have  reference  hy  any  statutory  reme- 
dies in  rem  which  are  open  in  res^)ect 
of  owners  other  than  married  women.* 
^'Neither  the  fact  that  the  contract 
was  made  with  the*  husband,  nor  the 
fact  that  the  latter  was  to  pay  for  the 
work  personally,  will  justify  the  infer- 
ence that  the  claimant  appellant  had 
abandoned  the  additional  right  to  a 
lien  given  him  by  the  statute."* 

(f)  These  statutory  remedies  may 
be  pursued  by  a  claimant,  irrespective 
of  whether  the  wife  did  or  did  not  in- 
tend to  subject  her  separate  estate  to 
a  lien.'' 

It  has  been  laid  down  that  a  general 
statute  declaring  that  the  property  of 
a  married  woman  ''shall  not  be  subject 
to  the  debts  of  her  husband"  is  ap- 
plicable to  a  debt  contracted  by  him 
for  the  improvement  of  her  estate.* 


§  2.  Formal  prerequiaUes  to  ths  vaiidii^ 
of  a  married  ufoman's  contract. 

The  extent  to  which,  in  cases  of  the 
type  discussed  in  this  monograph,  the 
right  to  enforce  the  lien  is  qualified  by 
the  operation  of  provisions  which  re- 
quire that  the  consent  of  a  married 
woman  to  the  formation  of  contracts 
affecting  her  separate  property  shall 
be  expressed  in  writing,  depends  upon 
the  phraseology  used  by  the  legisla- 
ture. Some  cases  bearing  upon  this 
phase  of  the  subject  are  cited  in  the 
footnote;  but  it  is  obvious  that,  with- 
out further  examination  of  the  later 
statutes  in  the  jurisdictions  in  ques- 
tion, the  practitioner  cannot  safely 
treat  them  as  valid  precedents.^ 

The  doctrine  that  a  married  woman 


Ala.  500,  7  So.  194,  it  was  mentioned 
that,  as  the  husband  was  no  longer 
the  trustee  of  the  wife's  statutory 
separate  estate  in  Alabama,  as  under 
the  earlier  Codes,  he  could  not,  as  hus- 
band or  trustee,  create  a  mechanics' 
lien  on  the  wife's  property,  without 
her  authority  or. consent.  For  a  case 
decided  with  reference  to  the  abro- 
gated law,  see  Ex  parte  Schmidt 
(1878)  62  Ala.  252. 

In  Hall  V.  Erkfitz  (1900)  125  Mich. 
382,  84  N.  W.  310,  it  was  laid  down 
that  the  real  estate  of  a  married  wom- 
an cannot  be  subjected  to  a  mechan- 
ics' lien  for  materials  furnished  to  a 
person  who  had  made  with  her  hus- 
band a  contract  to  which  she  was  not 
a  party.'  This  decision  simply  illus- 
trates the  difference  betwdfen  the  posi- 
tions occupied  by  contractors  and  by 
subcontractors  in  jurisdictions  in 
which  the  statute  contains  no  express 
provision  for  the  benefit  of  the  latter. 
The  question  of  the  husband's  agency 
was  not  raised. 

As  to  the  rule  that  the  wife  is  bound 
by  a  notice  of  intention  to  claim  a  lien, 
where  it  was  given  to  her  husband, 
while  he  was  acting  as  her  authorized 
agent  in  respect  of  the  performance 
of  the  work  in  question,  see  Jarden  v. 
Pumphrey  (1872)  36  Md.  861;  Cope- 
land  V.  Dixie  Lumber  Co.  (1911)  4 
Ala.  App.  230,  57  So.  124,  citing  May 
&  T.  Hardware  Co.  v.  McConnell 
(1893)  102  Ala.  579,  14  So.  768. 

•"If  the  materials  were  furnished 
and  used  in  the  improvement  of  her 
property,   and  by  her  directions,  or 


with  her  knowledge  and  consent,  and 
were  reasonably  necessary,  and  there 
was  no  agreement  .that  her  property 
should  not  be  liable  therefor,  the  law 
will  give  a  lien  thereon  for  the  value 
of  the  materials."  Einstein  v.  Jami- 
son (1880)  95  Pa.  403. 

*  Thompson  v.  Shepard  (1883)  85 
Ind.  352. 

7  Jones  V.  Pothast  (1880)  72  Ind. 
158,  overruling  Dame  v.  Coffman 
(1877)  58  Ind.  345,  in  so  far  as  it  was 
a  precedent  for  a  contrary  doctrine. 

*  Hoffman  v.  McFadden  (1892)  56 
Ark.  217,  35  Am.  St  Rep.  101,  19  S. 
W.  753. 

1  In  Wadsworth  v.  Hodge  (1889)  88 
Ala.  500,  7  So.  194,  the  conclusion 
of  the  court  was,  that  "§  2346  of  the 
Code  has  reference  only  to  the  general 
contracts  of  married  women  other 
than  those  coming  within  the  influence 
of  the  law  regulating  mechanics'  liens 
and  the  liens  of  materialmen;  and 
that  the  verbal  contract  of  a  married 
woman, '  through  herself  or  her  au- 
thorized agent,  is  sufficient  to  create 
a  lien  for  labor  done  or  materials  fur- 
nished for  the  improvement  of  her 
realty  under  the  provisions  of  §§  3018- 
8048  of  the  present  Code.  The  plea  of 
coverture,  in  such  cases,  can  go  no 
further,  at  most,  than  to  bar  a  per- 
sonal judgment  against  a  married 
woman,  to  which  the  plaintiff  is  en- 
titled, on  the  common  counts,  in  the 
event  he  fails  to  establish  his  lien." 

In  Cutcliff  V.  McAnally  (1889)  88 
Ala.  507,  7  So.  381,  this  decision  was 
said  to  have  been  "placed  upon  the 
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broad  basis  of  the  statute  itself, 
which  provides  for  the  creation  of 
liens  of  this  nature  by  an  oral  con- 
tract, and  expressly  authorized  such 
a  contract  to  be  made  by  a  married 
woman  (Code  1886,  §  3046)." 

See  also  Youngblood  v.  McAnally 
(1889)  88  Ala.  512,  7  So.  263,  where 
Ex  parte  Schmidt  (1878)  62  Ala.  252, 
and  Schmidt  v.  Joseph  (1880)  65  Ala. 
475,  were  held  to  be  inapplicable  as 
precedents,  because  they  were  decided 
with  reference  to  the  language  of  an 
earlier  statute. 

'  In  Webster  v.  Tattershall  (1896) 
18  Ky.  L.  Rep.  489,  86  S.  W.  1126,  de- 
cided with  reference  to  an  enactment 
providing  that  a  lien,  may  be  enforced 
against  the  property  of  a  married 
woman  "if  the  labor  was  performed' 
under  a  written  contract  signed 'by 
her"  (Ky.  Stat.  1894,  §  2479),  the  court 
rejected  a  claim  based  upon  evidence 
that  she  acquiesced  in  the  erection  of 
the  building  in  question,  and  gave 
some  directions  about  the  work.  But 
in  Jefferson  v.  Hopson  Bros.  (1905) 
27  Ky.  L.  Rep.  140,  84  S.  W.  540,  it  was 
held  that  §  2128  of  Ky.  Stat.  1903  had 
operated  so  as  to  repeal  the  enactment 
thus  construed. 

In  Johnson  v.  Parker  (1858)  27  N. 
J.  L.  239,  where  it  was  unsuccessfully 
claimed  that  the  land  of  a  married 
woman  should  be  subjected  to  a  lien 
on  account  of  her  having  given  oral 
directions  with  regard  to  the  work  of 
erecting  a  building  on  the  land,  the 
decision  proceeded  partly  on  the 
ground  that,  under  the  g^ieral  act  re- 
specting the  conveyance  of  land  by 
married  women,  such  a  conveyance 
must  be  authenticated  by  a  deed  and 
acknowledgment,  and  partly  on  the 
ground  that  the  following  provision 
of  the  Mechanics'  Lien  Law  (§  4)  was 
applicable  to  married  as  well  as  to 
single  women:  If  any  building  be 
erected  by  a  tenant  or  other  person 
than  the  owner  of  the  land,  then  only 
the  building  and  the  estate  of  such 
tenant  or  other  person  erecting  the 
building  shall  be  subject  to  the  lien, 
unless  such  building  be  erected  by  the 
consent  of  the  owner  of  such  land,  in 

writing. 

In  Hauptman  v.  Catlin  (1855)  1  E. 
D.  Smith  (N.  Y.)  729,  it  was  doubted 
by  two  of  the  judges  of  the  New  York 
court  of  common  pleas  whether  a  wife 
could  by  any  contract  subject  a  build- 


ing owned  by  her  to  a  lien,  "except  by 
a  pledge  of  some  sort  (by  mortgage  or 
otherwise)  in  writing,  duly  acknowl- 
edged." 

In  Berry  v.  Weisse  (1856)  2  E.  D. 
Smith  (N.  Y.)  662,  note,  it  was  laid 
down  that  a  lien  on  the  real  property 
of  a  married  woman  could  not  be  en- 
forced unless  the  claim  was  founded 
on  an  express  written  contract  execut- 
ed by  both  the  husband  and  wife,  and 
duly  acknowledged  by  her.  But  this 
decision,  although  not  referred  to  in 
Hauptman  v.  Catlin  (1859)  20  N.  Y. 
247,  was  virtually  overruled  by  the 
declaration  of  the  court  of  appeals  to 
the  effect  that  the  lien  attaches  on  the 
property  of  married  women  by  virtue 
of  the  general  statute  which  "gives 
a  lien  against  all  owners  who  shall  be- 
come parties  to  certain  contracts.'* 
(This  judgment  affirmed  the  one  ren- 
dered in  (1857)  8  E.  D.  Smith,  667,  on 
the  second  review  of  the  case  by  the 
court  of  common  pleas.  On  the  first 
review  that  court  had  applied  the  same 
doctrine  as  in  Berry  v.  Weisse  (N.  Y.) 
supra.) 

In  Finley's  Appeal  (1871)  67  Pa. 
453,  it  was  laid  down  by  Sharswood, 
J.,  in  his  concurring  opinion,  that  "a 
married  woman  cannot,  by  her  oral 
consent,  authorize  her  husband  to  en- 
cuhiber  her  real  estate." 

In  Briggs  v.  Titus  (1863)  7  R  I.  441, 
the  court  applied  a  clause  of  the  Me- 
chanics* Lien  Act  which  provided  that 
the  husband  of  the  owner  might, 
"with  the  consent  of  his  wife,  in  writ- 
ing," subject  her  land  to  a  lien.  This 
clause  was  enacted  after  the  decision 
was  rendered  in  Bliss  v.  Patten  (1858) 
5  R.  L  376,  where  an  exception  -based 
on  the  ground  that  the  wife's  consent 
was  not  in  writing  was  rejected  on  the 
ground  that  the  statute  in  force  when 
the  proceedings  were  instituted  did 
not,  like  the  amended  one,  contain  any 
requirement  in  this  regard.  The  con- 
tention declared  to  be  untenable  was 
that  no  lien  can  be  created  upon  the 
estate  of  a  married  woman  unless  by 
an  instrument  executed  with  the  for- 
malities required  by  the  Statute  of 

Conveyances.  ^ 

In  Baker  v.  Stone  (1896)  —  Teirn. 
— ,  58  S.  W.  761,  the  omission  of  a 
contractor  to  require  the  wife  to  bind 
herself  in  writing  was  held  to  be  a 
bar  to  the  enforcement  of  a  lien 
against  her  land. 
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to  be  done  with  respect  to  it  was  ex- 
pressly laid  down  in  one  case,*  and  was 
obviously  taken  for  granted  in  many 
of  the  others  reviewed  in  this  mono- 
graph. 

The  provision  in  Rem.  &  Bal.  Code 
(Wash.)  1133,  that,  where  materials 
are  furnished  to  a  person  other  than 
the  owner  of  the  land  in  question, 
written  notice  of  the  furnishing  must 
be  given  to  the  owner,  has  no  applica- 
tion to  a  case  in  which  the  materials 
were  purchased  by  the  husband  as  his 
wife's  agent,  and  delivered  to  her.' 

§  a,  Hushand'8  agency  not  inferable 
front  marital  relation  alone* 

It  is  agreed  by  all  the  authorities 
that,  in  cases  involving  the  right  of  a 
claimant  to  enforce  against  the  prop- 
erty of  a  married  woman  a  mechanics' 
lien  for  work  performed  or  materials 
furnished  under  a  contract  made  with 


her  husband,  the  fact  that  he  made 
that  contract  as  her  agent  cannot  be 
inferred  from  the  marital  relationship 
alone.^  This  rule  is  applicable  even 
where  the  labor  or  materials  furnished 
belong  to  the  category  of  necessaries.' 
In  other  words,  "so  far  as  the  liability 
of  the  wife's  estate  to  the  lien  is  con- 
cerned, her  husband,  as  such,  has  no 
more  capacity  to  fix  it  than  any  stran- 
ger. He  can  do  so  as  her  agent,  but 
not  otherwise."'  Accordingly,  "some 
previous  appointment,  or  general  hold- 
ing out  to  the  public  as  agent,  or  sub- 
sequent adoption  or  ratification  of  his  * 
acts,  is  essential  in  order  to  hold  the 
wife  bound  thereby."*  In  this  point 
of  view  it  follows  that  a  lien  cannot 
be  decreed  in  favor  of  a  claimant  un- 
less he  offers  some  afiirmative  evidence 
tending  to  prove  the  husband's  agency 
in  respect  of  the  contract  upon  which 
the  claim  is  based.' 


'  Murphy  v.  Murphy  (1884)  15  Mo, 
App.  600. 

'  Spokane  Valley  Lumber  &  Box  Co. 
V.  Dawson  (1917)  94  Wash.  246,  161 
Pac.  1191. 

^Hoffman  v.  McFadden  (1892)  56 
Ark.  217,  35  Am.  St.  Rep.  101,  19  S. 
W.  753;  Campbell  v.  Jacobson  (1893) 
145  III.  389,  34  N.  E.  39;  Johnson  v. 
Tutewiler  (1871)  35  Ind.  353;  Capp  v. 
Stewart  (1872)  38  Ind.  479;  Wilson  v. 
Shahane  (1911)  —  Mo.  App.  — ,  138 
S.  W.  694;  Rust-Owen  Lumber  Co.  v. 
Holt  (1900)  60  Neb.  80,  83  Am.  St. 
Rep.  512,  82  N.  W.  112 ;  Bryan  v.  Ori- 
ent  Lumber  &  Coal  Co.  (1916)  — 
Okla.  — ,  156  Paic.  897;  Blevins  v. 
Camepn  (1882)  2  Posey,  Unrep.  Cas. 
(Tex.)  461;  MiLLiGAN  v.  Alexander 
(reported  herewith)  ante,  1022. 

In  Carthage  Marble  &  White  Lime 
Co.  V.  Bauman  (1893)  55  Mo.  App.  204, 
where  the  jury  had,  at  the  request  of 
the  plaintiff,  been  instructed  that  the 
defendant's  property  would  be  sub- 
ject to  a  lien  if  they  found  from  the 
evidence  "that  defendant,  by  and 
through  her  husband,  acting  at  her 
instance  or  with  her  consent  and  ap- 
proval as  her  agent  and  for  her  bene- 
fit, made  a  contract"  with  the  plain- 
tiff, it  was  unsuccessfully  contended 
that  the  court  had  erred  in  giving  this 
instruction  without  explaining  to  the 
jury  the  facts  that  would  justify  the 
Ending  that  the  husband  made  the  con- 
tract as  the  agent  of  his  wife.     This 


objection  was  held  to  be  answered  by 
the  remarks  in  Holland  v.  McCarty 
(1887)  24  Mo.  App.  112,  where  the  ar- 
gument that  the  meaning  of  the  word 
"authority"  ought  to  have  been  de- 
fined in  an  instruction  was  rejected, 
on  the  ground  that  "words  of  the  Eng- 
lish language  in  ordinary  use,  when 
used  in  no  particular  technical  sense, 
need  not  be  explained  to  the  jury." 

'"The  husband  cannot,  by  any  act 
of  his,  encumber  the  wife's  property 
without  her  consent,  even  for  the  pur- 
pose of  making  necessary  repairs." 
Dearie  v.  Martin  (1875)  78  Pa.  55. 
The  same  doctrine  was  also  laid  down 
in  Steinman  v.  Henderson  (1880)  94 
Pa.  813. 

•Gamett  v.  Berry  (1876)  8  Mo. 
App.  197. 

*  Miller  v.  Hollingsworth  (1871)  33 
Iowa«  224. 

•Groth  V.  Stahl  (1892)  3  Colo.  App. 
8,  30  Pac.  1054;  Kansas  City  Planing 
Mill  Co.  V.  Brundage  (1887)  25  Mo. 
App.  268;  Carthage  Marble  &  White 
Lime  Co.  v.  Bauman  (1891)  44  Mo. 
App.  386;  Womack  v.  Myrick  Lumber 
Co.  (1917)  —  Ala.  — ,  76  So.  949;  and 
cases  cited  passim  in  subtitles  II.  and 
in.  infra. 

In  Blevins  v.  Camerin  (1882)  2  * 
Posey,  Unrep.  Cas.  (Tex.)  461,  the 
court  disapproved  a  charge  by  which 
the  jury  were  instructed  that,  if  the 
plaintiffs  were  otherwise  entitled  to 
recover  for  their  debts,  they  would 
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The  purport  of  certain  enactments 
which  have  abrogated  or  in  some  de* 
gree  modified  the  operation  of  the  com- 
mon-law doctrine,  as  explained  above, 
is  stated  in  §  30,  infra. 

i  4.  Necessity  of  aUeging  the  httshand*s 

agency. 

Where  the  lien  statute  involved 
does  not  make  any  specific  mention  of 
contracts  made  with  the  agents  of  the 
owners,  the  question  whether  a  person 
whose  claim  is  based  upon  a  contract 
made  with  the  defendant's  husband 
must  expressly  aver  that  he  was  act- 
ing as  agent  apparently  requires  an 


affirmative  or  negative  answer,  accord- 
ing as  the  criterion  applied  is  that 
of  the  strict  common-law  rules  of 
pleading  or  that  of  the  reformed  pro- 
cedure.^ On  the  other  hand,  where  the 
statute  purports  to  create  a  lien  in 
favor  of  persons  who  perform  work  or 
furnish  materials  under  a  contract 
made  with  the  "owner  or  his  agent," 
it  would  seem  that  the  husband's 
agency  and  the  facts  importing  such 
agency  must  be  averred,  irrespective 
of  whether  the  sufficiency  of  the  com- 
plaint is  determined  with  reference  to 
the  requirements  of  a  strict  or  of  a 
liberal  system  of  pleading.^    Similarly 


also  be  entitled  to  have  a  lien  upon  the 
property  described  in  the  petition. 

An  appellate  court  cannot  declare 
that  the  trial  court  erred  in  finding 
in  favor  of  the  wife,  where,  so  far  as 
appears  from  the  evidence  as  set  out, 
the  engagement  and  indebtedness  were 
those  of  the  husband  himself,  and  it 
i£^not  stated  that  the  husband  made 
the  contract  as  agent  for  his  wife. 
Hughes  V.  Anslyn  (1879)  7  Mo.  App. 
400. 

1  In  Wilson  v.  Schuck  (1879)  5  HL 
App.  572,  the  omission  of  such  an 
avefment  was  held  to  require  the  re- 
versal of  a  decree,  where  the  petition 
merely  alleged  that,  at  the  time  of  the 
making  of  the  contract  relied  upon 
as  the  foundation 'for  the  lien,  the 
husband  was  in  possession  of,  and  ex- 
ercising acts  of  ownership  over,  the 
lots  in  question ;  that  the  contract  for 
the  materials  was  made  with  him; 
that  the  petitioner  was  informed  and 
believed  that  the  wife  had  some  es- 
tate or  interest  in  said  premises;  and 
that  she  was  personally  knowing  to 
the  work  and  labor  bestowed  and  the 
lumber  used  in  making  the  improve- 
ments thereon.  It  was  held  that  these 
allegations  did  not  bring  the  case  with- 
in the  terms  of  the  Illinois  statute 
then  in  force,  which  required  the  con- 
tract to  be  made  with  the  "owner." 

In  Capp  V.  Stewart  (1872)  38  Ind. 
479,  it  was  held  that  allegations  to 
the  effect  that  the  contract  was  made 
with  the  husband,  and  the  work  done 
and  materials  furnished  with  the  full 
knowledge,  consent,  and  approbaflon 
of  the  wife,  did  not  show  that  the  con- 
tract was  made  on  behalf  of  the  wife. 
See  §§  14-16,  infra. 

That  the  husband's  authority  must 
be   averred   was  also   laid   down   in 


Steinman  v.  Henderson  (1880)  94  Pa, 
813. 

On  the  other  hand,  it  was  held  in 
Akers  v.  Kirke  (1893)  91  6a.  590,  18 
S.  E.  366,  that  recovery  might  be  had 
upon  evidence  showing  that  the  wife 
was  the  undisclosed  principal  of  her 
husband,  although  that  fact  was  not 
alleged  in  the  pleadings. 

>In  Ex  parte  Schmidt  (1878)  62 
Ala*  252,  the  complaint  averred  that 
the  defendant's  husband  made  the 
contract  as  her  agent,  and  that  the 
work  wai^  done  on  the  house,  and  the 
materials  furnished  for  the  immediate 
use,  benefit,  and  enjoyment  of  the 
wife,  "and  that  she  now  is  enjoying 
the  same  as  a  residence  for  herself 
and  family."  Held,  that,  this  aver- 
ment brought  the  case  directly  within 
the  Alabama  statute  creating  a  lien 
for  work  performed  or  materials  fur- 
nished under  any  contract  made  with 
the  "owner  or  proprietor"  or  his 
"agent,"  and  providing  that  every  per- 
son, including  married  women  and 
cestuis  que  trust,  for  whose  use,  bene- 
fit, and  enjoyment  any  building  or  im- 
provement shall  be  made,  is  embraced 
within  the  words,  "owner  or  proprie- 
tor." 

In  McGeever  v.  Harris  (1906)  148 
Ala.  503,  41  So.  930,  an  averment  that 
the  sum  claimed  was  due  "for  ma- 
terials furnished  and  work  and  labor 
done  in  pursuance  of  a  contract  en- 
tered into  by  and  between  plaintiffs 
and  defendant,  through  and  by  her 
husband,"  was  held  to  import  the  af- 
firmation of  an  authorization  on  the 
part  of  the  husband  to  make  the  con- 
tract for  her,  the  defendant. 

In  Greenleaf  v.  Beebe  (1875)  80  IlL 
520,  a  petition  was  held  not  to  be  de- 
murrage which  alleged  that  W.  L.  G. 
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it  has  been  held  that,  in  proceedings 
taken  under  a  statute  which  purports 
to  subject  the  property  of  a  married 
woman  to  a  lien  in  respect  of  work 
performed  or  materials  furnished 
"with  her  authority  and  consent,"  it  is 
essential  to  the  validity  of  the  lien  that 
the  facts  showing  such  ''authority  and 
consent"  should  appear  on. the  face  of 
the  claim.® 

§  5.  Wife  as  undisclosed  principal. 

The  general  rule  that  an  undisclosed 
principal  may,  when  discovered,  be  held 
personally  liable  on  a  contract  made 
by  his  agent,  has  been  regarded  by  the 
courts  as  involving  the  corollary,  that 
a  person  who,  in  pursuance  of  a  con- 
tract made  with  another  person,  act- 
ing ostensibly  for  himself,  but  in  real- 


ity as  the  agent  of  the  owner  of  prop* 
erty,  furnishes  labor  or  materials  for 
its  improvement,  is  entitled,  when  he 
discovers  the  fact  of  the  agency,  to 
subject  the  property  to  a  lien,  provided. 
such  a  remedy  would  have  been  avail- 
able to  him  if  he  had  dealt  directly 
with  the  owner.  This  doctrine  has 
been  explicitly  recognized  in  some  cases 
of  the  type  considered  in  this  mono- 
graph.* 

The  effect  of  the  doctrine  which  de* 
fines  the  limits,  quoad  personas,  of 
the  right  of  action-  upon  a  sealed  con- 
tract, is  that  a  lien  which,  by  the  terms 
of  the  statute  in  question,  is  dependent 
upon  the  existence  of  a  contract  with 
the  owner,  cannot  be  enforced  against 
the  property  of  a  married  woman  for 
work    performed    or    materials    fur- 


was  acting  as  the  agent  of  and  for 
and  in  behalf  of  F.  E.  G.,  'Vith  her 
full  knowledge,  consent,  and  approval," 
and  that  a  verbal  agreement  was  made 
with  the  said  W.  L.  G.,  then  acting  as 
the  agent  of  and  for  and  on  behalf  of 
the  said  F.  E.  G.,  by  which  the  ma- 
terials were  to  be  furnished  and  the 
labor  performed,  of  which  acts,  pro- 
ceedings, and  agreements  the  said  F. 
E.  G.,  wife  of  the  said  W.  L.  G.,  had 
notice  and  full  knowledge,  and  to 
which  she  gave  her  consent  and  ap- 
proval. 

In  Kidd  v.  Wilson  (1867)  28  Iowa, 
464,  an  averment  that  plaintiffs  fur- 
nished the  materials  for  the  erection 
of  the  house  in  question  ''at  the  re- 
quest of  husband,  as  agent  for  his 
wife,  for  her  use  and  benefit,  and  with 
her  knowledge  and  consent,"  was  held 
to  show  that  plaintiff  furnished  the 
materials  for  the  erection  of  this 
house,  upon  a  contract  with  the  wife, 
through  her  agent.  This  ruling  was 
followed  in  Burdict  v.  Moon  (1868)  24 
Iowa,  418. 

In  O'Keef  v.  Seip  (1876)  17  Kan. 
131,  a  petition  alleging  that  the  peti- 
tioner had  entered  into  a  contract 
with  the  husband,  as  agent  of  his  wife, 
to  furnish  materials  and  construct  a 
building  on  her  lot,  was  held  to  be 
sufficient. 

Compare  also  Burgwald  v.  Weippert 
(1871)  49  Mo.  60,  where,  however,  the 
actual  ground  of  objection  to  the  peti- 
tion was  that  it  showed  that  the  con- 
tract was  made  with  the  husband,  and 
not  the  wife,  to  whom  the  land  be- 
longed.   The  court  took  the  position 


that  the  contract  must  have  been  made 
for  the  wife's  use,  as  the  house  to 
which  it  referred  was  to  be  erected  on 
her  land,  and  consequently  that  jt 
came  within  the  general  provision  of 
the  Lien  Law,  by  which  the  words^ 
"owner  or  proprietor,"  were  declared 
to  embrace  every  person  "for  whose 
immediate  use,  enjoyment,  or  benefit 
any  building,  erection,  or  impr<»ve- 
ment  shall  be  made." 

»  Dearie  v.  Martin  (1875)  78  Pa.  55. 

1  Akers  V.  Kirke  (1893)  91  (Ga.  690, 
18  S.  E.  366;  Gariipbell  v.  Jacobson 
(1898)  145  UL  889,  34  N.  E.  39;  Inter- 
State  Bldg.  &  L.  Asso.  V.  Ayers  (1897) 
71  111.  App.  549,  aflirmed  in.  (1898)  177 
111.  9,  52  N.  E.  342  (where  the  opinion 
of  the  lower  court  was  adopted  in 
to  to);  O'Neil  Lumber  Co.  v.  Greffet 
(1911)  154  Mo.  App.  83,  133  S.  W.  113; 
McGraw  v.  Godfrey  (1873;  Com.  PI.) 
14  Abb.  Pr.  N.  S.  (N.  Y.)  397,  affirmed 
in  (1874)  56  N.  Y.  610;  H.  C.  Behrens 
Lumber  Co.  v.  Lager  (1910)  26  S.  D. 
160,  128  N.  W.  698,  Ann.  Cas,  1913A,. 
U28. 

In  Marshall  v.  Hall  (1918)  —  Mo. 
App.  — ,  200  S.  W.  770,  the  court  said 
that  in  some  circumstances  a  lien  for 
improvements  on  the  wife's  land  under 
a  contract  with  the  husband  may  be 
justified  either  on  the  theory  that  the 
hustand  acted  in  fact  for  an  undis- 
closed principal,  his  wife,  or  that  her 
conduct :  toward  the  improvements 
amounted  to  a  ratification  of  the  con- 
tract, or  an  estoppel.  In  many  others 
it  has  been  taken  for  granted. 
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nished  under  a  sealed  contract  which, 
on  its  face,  purports  to  have  been 
made  by  her  husband  as  principal,  and 
not  on  her  behalf.' 

$  e.  Enfaroement  of  Uen  by  sub^ 
contractor. 

Where  a  lien  in  respect  of  labor  per- 
formed or  materials  furnished  at  the 
request  of  the  defendant's  husband  is 
claimed  with  reference  to  a  statute 
which  provides  that  a  subcontractor 
shall  be  entitled  to  a  lien,  the  lien  is 
obviously  enforceable,  irrespective  of 
whether  the  husband  was  an  agent  of 
the  defendant  or  an  independent  con- 
tractor.^ It  is  equally  clear  that  he 
cannot  enforce  the  lien  thus  given  un- 
less he  takes  the  steps  specified  by  the 
statute  as  prerequisites  to  the  asser- 
tion of  his  remedial  rights  under  the 
statute.' 

If  no  such  provision  has  been  enact- 


ed in  the  jurisdiction  '  in  which  the 
suit  is  brought,  it  would  seem  that  a 
subcontractor  cannot  enforce  a  lien 
upon  the  wife's  property,  even  though 
the  husband  was  acting  as  his  wife's 
agent  when  he  employed  the  principal 
contractor.*  A  fortiori  is  he  debarred 
from  this  remedy  where  the  evidence 
negatives  the  existence  of  such  an 
agency.* 

§  7.  Personal  liability  of  Ttusband, 

The  husband  is  liable  for  the  work 
done  and  the  materials  furnished  un- 
der the  contract  made  by  him — 

(1)  Where  the  evidence  shows  that 
the  work  in  question  was  done  by  the 
husband  for  himself,  and  that  the  wife 
had  nothing  to  do  with  it.  'The  fact 
that  the  work  was  done  on  property  of 
the  wife,  and  no  lien  was  or  could  be 
enforced  therefor,  does  not  prevent  a 
recovery  against  him."* 


«In  Walsh  v.  Murphy  (1897)  167 
UL  228,  47  N.  E.  354,  one  Rood  en- 
tered into  a  sealed  contract  by  which 
the  appellant  covenanted  to  superin- 
tend, manage,  and  carry  on 'the  plumb- 
ing, gas  fitting,  and  sewering  for  a 
building  which  his  wife  had  begun 
to  construct,  to  buy  all'  material  in 
his  own  name  and  contract  for  all 
labor,  and  Rood  covenanted  to  pay  ap- 
pellant a  specified  remuneration.  The 
facts  of  the  wife's  ownership  and  her 
husband's  agency  did  not  appear  in 
the  instrument.  It  was  also  shown 
that,  apart  from  the  form  of  the  in- 
strument, appellant  in  fact  dealt  with 
Rood  as  principal  and  owner  of  the 
property,  and  did  not  learn  that  his 
wife  was  the  owner  until  after  he 
had  ceased  working.  Held,  that  the 
property  of  the  wife  could  not  be  sub- 
jected to  a  mechanics'  lien  for  labor 
and  materials  furnished  by  appellant. 
The  court  said:  "The  fact  that  the 
contract  made  by  Francis  D.  Rood 
would  have  been  valid  without  a  seal, 
and  that  therefore  the  authority  to  ex- 
ecute it  might  be  by  parol,  is  imma- 
terial. The  method  of  conferring  au- 
thority or  of  ratifying  the  contract 
does  not  change  the  rule.  This  case 
does  not  come  within  any  exception 
to  the  rule,  where  the  contract  creates 
an  implied  obligation  on  the  part  of 
the  principal.  No  lien  is  created  ex- 
cept by  statute,  and  there  could  be 
none  unless  the  contract  was  with  tbd 


owner,  and,  as  we  have  seen,  this  con- 
tract was  not  with  the  owner.  She 
could  .not  have  had  any  right  of  ac- 
tion upon  it  against  appellant  for  a 
failure  to  perform  it,  or  on  account 
of  the  manner  of  its  performance,  nor 
could  any  action  be  maintained 
against  her  under  it."  The  same  doc- 
trine was  applied  in  Murphy  v.  Kohl-* 
saat  (1896)  68  111.  A^^-).  579. 

^Thompson  v.  Shepard  (1882)  85 
Ind.  352. 

•Nelson  v.  Cover  (1877)  47  Iowa, 
250  (demurrer  to  petition  held  to  have 
been  properly  sustained).  As  the 
specified  steps  had  not  been  taken  by 
the  claimant,  the  question  whether, 
if  they  had  been  taken,  a  court  of 
equity  might  have  supplemented  the 
statute  and  afforded  him  the  relief 
asked,  was  not  determined. 

^This  was  apparently  assumed  in 
Nelson  v.  Cover,  note  2,  supra. 

« In  McGraw  v.  Storke  (1892)  44  111. 
App.  811,  the  lien  was  disallowed  oft 
the  ground  that  the  effect  of  the  de- 
cree of  the  lower  court  was  that  the 
husband  had  "entered  into  the  con- 
tract with  the  principal  contractor  on 
his  own  behalf."  It  was  observed 
that,  this  statement  being  true,  none 
of  the  parties  who  dealt  with  the  prin- 
cipal contractor  had  any  claim  upon 
the  husband  or  the  wife  or  her  prop* 
erty. 

^  Meyer  v.  Broadwell  (1884)  83  Mo. 
671. 
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(2)  Where  he  was,  in  point  of  fact, 
the  wife's  agent,  but  contracted  as  the 
ostensible  owner  of  her  property,  and 
without  disclosing  his  agency  to>  the 
other  party.  Under  such  circumstances 
he  remains  personally  liable  after  the 
creditor  discovers  the  undisclosed  prin- 
cipal, unless  the  creditor  waives  the 
right  to  proceed  against  him,  and  elects 
to  look  to  the  wife  alone  for  his  re- 
muneration.' 

§  8.  Contractor,  when  a  necessary  party 
to  a  suit  by  a  subcontractor  or  nui" 
terialtnan. 

It  has  been  laid  down  that,  where 
a  materialmaii  or  subcontractor  seeks 
to  enforce  a  lien  against  the  property 
of  a  married  woman,  "through  the 
privity  which  obtains  in  the  contract 
for  the  improvement  between  the  own- 
er and  the  original  contractor,'*  the 
original  contractor  is  an  essential  par- 
ty to  the  suit,  for  two  reasons:  (1) 
"Because  the  contractor  is  the  debtor 
and  should  be  called  upon  to  defend;" 
and  (2)  "because  the  property  of  the 
owner  may  not  be  reached  for  the  debt 
of  the  contractor  except  through  the 
implied  authority  in  the  contract  be- 
tween the  owner  and  the  original  con- 
tractor to  contract  debts  on  the  secu- 
rity of  the  property."*  But  in  the  case 
cited,  where  the  proceedings  had  been 
dismissed  as  to  the  contractor  after 
his  death,  it  was  held  that  this  rule 
was  inapplicable  for  the  reason  that 
the  husband  of  the  owner,  acting  as 
her  authorized  agent,  was  a  joint  party 
to  the  contract  for  the  purchase  of  the 
materials,  and  that  the  credit  as  re- 
gards that  contract  was  extended  by 


the  plaintiff  to  him  and  the  contractor 
jointly. 

§  9.  Acceptance  of  collateral  security  by 
contractor,  effect  of. 

A  statutory  provision  under  which 
the  acceptance  of  collateral  security 
operates  so  as  to  defeat  the  right  to  a 
mechanics'  lien  has  been  held  not  to 
be  applicable  to  a  case  in  which  a  hus- 
band had  assumed  a  personal  responsi- 
bility for  the  performance  of  a  build- 
ing contract,  and,  while  the  work  was 
still  in  progress,  executed  a  note  joint- 
ly with  his  wife  for  a  portion  of  the 
amount  due  to  the  contractor.* 

II,  Enforceability  of  lien  considered  with 
reference  to  the  extent  of  certain 
powers  conferred  on  the  husband. 

§10,  Generally. 

In  nearly  all  the  cases  which  fall 
within  the  scope  of  this  monograph, 
the  sole  question  considered  was 
whether  the  evidence  warranted  the 
inference  that  the  husband  acted  on 
behalf  of  his  wife  when  he  made  the 
contract  under  review.  That  is  to  say, 
the  circumstances  involved  were  of 
such  a  nature  that,  if  that  question 
was  found  to  require  an  affirmative 
answer,  there  was  no  necessity  to  dis- 
cuss the  further  question  whether  the 
husband  had  transcended  certain  pow- 
ers previously  conferred  upon  him. 
But  in  a  few  instances  this  secondary 
point  has  constituted  the  ratio  deci- 
dendi. 

$  11,  ^Powers  of  husband  intrusted  with 
the  management  of  his  wife's  estate. 

It  has  been  laid  down  that  the  au- 
thority of  a  husband  to  make  a  con- 


"O'Neil  Lumber  Co.  v.  Greffet 
(1910)  164  Mo.  App.  38,  183  S.  W.  113. 
WhercT  the  court  affirmed*  the  right  of 
the  creditor  to  sue  the  husband,  and 
at  the  same  time  subject  the  wife's 
property  to  a  lien. 

lO'Neil  Lumber  Co.  v.  Greffet 
(1910)  154  Mo.  App.  33,  183  S.  W.  113. 

*BisselI  V.  Lewis  (1881)  56  Iowa, 
281,  9  N.  W.  177.  The  contention  that, 
conceding  the  husband  to  be  the  agent 
of  his  wife,  such  agency  did  not  au- 
thorize him  to  enter  into  a  joint  con- 
tract binding  her  and  himself,  and 
that,  as  this  was  done,  it  amounted  to 


taking  collateral  security,  was  thus 
disposed  of:  "We  think  that  C.  G. 
Lewis,  as  agent  for  his  wife,  had  the 
power  to  make  such  contract  as  he 
deemed  best  for  her  interest,  and  that 
he  could  well  make  a  joint  contract 
binding  on  her  and  himself.  In  so 
doing  the  transaction  amounted  to 
this:  Two  persons  contract  for  the 
erection  of  a  building  on  the  land  of 
one  of  them;  and  because  only  one 
owns  an  interest  in  the  land,  it  cannot 
be  said  collateral  security  was  taken 
on  such  contract,  and  the  mechanic 
thereby  deprived  of  his  lien.* 
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tract  for  the  improvement  of  his  wife's 
estate  cannot  be  implied  f  romthe  mere 
fact  that  he  occupies  or  manages  and 
controls  her  rpal  estate.^  But  the  cir- 
cumstance that  the  general  manage- 
ment of  her  property  had  been  placed 
in  his  hands  has  unquestionably  a 
strong  tendency  to  show  that  he  was 
invested  with  such  authority.* 

^  12,  Bowers  of  h%t8hand  appointed  as 
hie  tvife'a  general  agent  toith  regard 
to  the  erection  of  the  building  in 
question* 

The  case  cited  below  furnishes  some 
authority  for  the  doctrine  that  a  hus- 
band whom  his  wife  appoints  as  her 
general  agent  in  respect  of  the  con- 
struction of  a  building  on  her  property 
is,  by  virtue  of  the  functions  so  dele- 
gated to  him,  impliedly  invested  with 
the  power  to  enter  into  such  contracts 
as  may  be  necessary  for  the  purpose 
of  procuring  the  performance  of  the 
work  contemplated  by  her.^     But  ^i 


another  case  which  bears  upon  l^e  pro- 
bative significance  of  this  element,  the 
general  agency  of  the  husband  was 
only  one  of  the  circumstances  from 
which  the  right  of  the  claimant  to  en- 
force his  lien  was  predicated,  and  there 
is  nothing  in  the  opinion  to  show 
whether  a  similar  decision  would  have 
been  rendered  if  the  other  evidential 
element  had  been  absent.* 

///•  Evidence  from  which  the  hushand's 
agency  is  or  is  not  inferable, 

§  13,  Generally, 

• 

As  in  other  classes  of  cases  which 
involve  a  similar  issue,  the  agency  of 
a  husband  in  respect  of  procuring  im- 
provements to  be  made  upon  his  wife's 
property  may  be  proved  not  only  by 
direct  evidence,  but  also  by  testimony 
concerning  the  acts  and  conduct  of  the 
parties.^ 

It  is  obvious  that  most  of  the  de- 
scriptions of  testimony  which  are  ex- 


1  Hoffman  v.  McPadden  (1892)  56 
Ark.  217,  85  Am.  St.  Rep.  101,  19  S.  W. 
753. 

«in  Wheaton  v.  Trimble  (1887)  145 
Mass.  345,  1  Am.  St.  Rep.  463,  14  N. 
E.  104,  there  was  evidence  tending  to 
show  that  the  work  was  done  upon 
the  wife's  house,  and  was  for  her 
benefit;  that  she  knew  that  the  peti- 
tioner was  working  upon  the  house, 
and  was  present  at  different  times, 
and  personally  gave  him  directions  as 
to  parts  of  the  work;  that  she  selected 
the  papers  for  the  upper  rooms,  and 
the  bills  for  them  were  afterwards 
paid  by  her  husband.  The  husband 
and  wife  both  testified  that  he  was 
not  her  agent;  but,  upon  cross-exam- 
ination, she  testified  that  "her  hus- 
band manages  the  property  just  as  he 
used  to  when  it  was  his;  that  she  al- 
lows him  to  go  ahead  and  do  just  as 
he  pleases  with  the  whole  property; 
and  that  ever  since  it  has  been  in  her 
name  he  has  managed  it  just  as  he  did 
before."  Held,  that  it  was  not  an  un- 
reasonable inference  that,  in  contract- 
ing with  the  petitioner,  the  husband 
was  acting  as  her  authorized  agent. 

See  also  Scales  v.  Paine  (1882)  18 
Neb,  521,  14  N.  W.  522,  where  the 
fact  that  the  husband  was  his  wife's 
general  agent  is  mentioned  only  in  the 
syllabus  of  the  court. 

Reference  may  also  be  made  to  Ar- 


nold v.  Spurr  (1881)  130  Mass.  347, 
where,  however,  no  lien  was  claimed 
for  the  work  in  question. 

^Bissell  V.  Lewis  (1881)  56  Iowa, 
231,  9  N.  W.  177. 

*  Inter-State  BIdg.  &  L.  Asso.  v. 
Ayers  (1897)  71  111.  App.  529,  aiiirmed 
in  (1898)  177  111.  9,  52  N.  E.  342 
(adopting  opinion  of  court  of  ap- 
peals). There  the  general  agency  of 
the  husband  was  proved  by  the  testi- 
mony of  several  witnesses  as  to  the 
footing  on  which  the  contracts  were 
made,  and  as  to  statements  made  by 
his  wife  to  the  effect  that  he  was  her 
agent  in  the  construction  of  the  build- 
ing, and  that  she  left  everything  to 
him  in  regard  to  the  building  and  the 
payments. 

*  For  a  specific  ruling  to  this  effect, 
see  Saunders  v.  Tuscumbia  Roofing  & 
Plumbing  Co.  (1906)  148  Ala.  519,  41 
So.  982,  where  it  was  held  that  the 
answers  of  a  witness  to  questions  as 
to  whether  the  husband  had  sold  the 
property  in  behalf  of  his  wife,  as  to 
what  he  did  with  the  purchase  money,, 
as  to  whether  he  had  sold  the  property 
for  his  wife,  and  as  to  who  employed 
the  men  to  erect  the  building  in  re- 
spect of  which  tl)^  lien  was  claimed^ 
had  been  properly  admitted. 

The  same  doctrine  is,  of  course,, 
taken  for  granted  in  all  the  cases,  cited 
in  the  present  subtitle. 
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amined  in  the  present  subtitle  may  be 
regarded  in  two  different  lifirbts;  that 
is  to  say,  either  as  elements  indicative 
of  the  existence  of  an  agency  already 
constituted  by  the  wife,  or  as  elements 
tending  to  prove  a  ratification  or  adop- 
tion of  acts  which  previously  were  not 
binding  upon  her.  But  it  is  frequently 
impossible  to  ascertain  from  the  lan- 
guage of  the  courts  whether  they  were 
considering  the  claimant's  remedial 
rights  from  the  former  of  these  points 
of  view  or  from  the  latter;  or,  indeed, 
whether  their  attention  was  adequate- 
ly directed  to  the  consideration  that 
the  evidence  presented  was  susceptible 
of  being  discussed  under  distinct  as- 
pects. Under  these  circumstances,  it 
has  been  deemed  advisable  to  collect  in 
the  present  subtitle  all  the  decisions 
except  those  which  were  explicitly 
based  upon  the  theory  of  a  ratification. 
See  §  26,  infra. 

§  13a.  Quality  of  evidence  requisite  to 
prove  the  husband's  agency. 

With  regard  to  the  quality  of  the 
evidence  which  must  be  adduced  for 
the  purpose  of  proving  the  husband's 
agency,  the  authorities  are  conflicting. 
It  has  been  laid  down  that  "where 
all  the  consideration  of  a  debt  reaches 
a  wife  as  an  accession  to  her  separate 
estate,  and  she  retains  and  enjoys  it, 
only  slight  evidence  of  the  husband's 
agency  in  conti  acting  the  debt  is  re- 
quired to  charge  her."^  In  the  case 
in  which  this  statement  was  made,  the 
question  whether  a  different  standard 
is  applicable,  according  as  the  hus- 
band's contract  was  written  or  oral, 
was  not  adverted  to. 

It  has  also  been  intimated  that  'iess 
proof  will  probably  sufiice  to  establish 
the  agency  of  the  husband  in  such 
matters  than  where  the  relationship 
of  husband  and  wife  does  not  exist."' 

The    doctrine    embodied    in    these 


statements  is  obviously  baaed  upon  a 
consideration  of  the  special  conditions 
which  are  incidental  to  the  cohabita- 
tion of  husband  and  wife  upon  the  or- 
dinary footing.  It  may  be  regarded 
as  constituting  a  partial  recognition 
of  the  idea  which  is  probably  held  by 
the  great  majority  of  laymen,  that  the 
husband  is  ostensibly  the  agent  of  his 
wife  in  regard  to  such  matters  as  the 
improvement  of  her  real  property. 
When  pressed  to  its  logical  conclusion, 
it  is  strongly  suggestive  of  the  desira- 
bility of  enacting  provisions  by  which 
effect  would  be  given  to  that  idea.  See 
Minnesota,  Mississippi,  Pennsylvania, 
and  Ontario  statutes  referred  to  in 
§  30,  infra.  That  the  wife  should  be 
fully  protected  against  acts  of  her  hus- 
band which  may  or  will  impair  the 
value  of  her  separate  property  is,  of 
course,  an  indisputable  proposition. 
But  it  is  not  apparent  that  her  inter- 
ests  would  be  exposed  to  any  serious 
risk  of  injury  if  she  were  subjected 
to  the  duty  of  taking  some  active  steps 
to  relieve  herself  of  liability  whenev- 
er, as  in  cases  of  the  type  discussed  in 
the  present  monograph;  the  acts  of  the 
husband  are  of  such  a  nature  that  nor- 
ibally  they  produce  results  beneficial 
to  her  property. 

In  several  cases  decided  by  the  Mis- 
souri court  of  appeals  the  position  has 
been  taken  that  the  evidence  relied 
upon  for  the  purpose  of  establishing 
the  husband's  agency  in  the  face  of  his 
express  written  contract  "must  be  so 
clear,  cogent,  and  persuasive  as  to 
leave  no  reasonable  doubt  of  the 
agency."*  But  since  the  latest  of 
these  cases  was  decided,  it  has  been 
laid  down  by  the  supreme  court  that 
the  question  of  agency  is  "to  be  de- 
cided like  all  other  questions  of  fact 
in  a  civil  suit,  by  a  fair  preponderance 
of  the  evidence."  * 


1  Akers  v.  Kirke  (1893)  91  6a.  590, 
18  S.  E.  866. 

"Cattell  V.  Ferguson  (1892)  3 
Wash.  541,  28  Pac.  750. 

•Garnett  v.  Berry  (1876)  3  Mo. 
App.  197;  Barker  t^  Berry  (1880)  8 
Mo.  App.  446;  Kansas  City  Planing 
Mill  Co.  V.  Brundage  (1887)  25  Mo. 
App.  268;  Carthage  Marble  &  White- 
Lime  Co.  V.  Bauman    (1891)   44  Mo. 


App.  386;  Thompson  v.  Kehrmann 
ri895)  60  Mo.  App.  488;  Farley  v. 
Stroeh  (1896)  68  Mo.  App.  85  (con- 
trasting cases  which  involve  an  oral 
contract). 

♦Kuenzel  v.  Stevens  (1900)  155  M0. 
280,  66  S.  W.  1076,  where  the  judg- 
ment in  (1898)  73  Mo.  App.  14,  was  re- 
versed. The  court  said:  "When  a 
party  has  furnished  materials  towards 
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^  14.  Wife's  "knowledge  of  the  husband's 

acts. 

It  has  been  held  that  the  husband's 
agency  cannot  be  inferred  from  any  of 
the  following  circumstances: 

(1)  That  the  wife  knew  that  her 
husband  was  about  to  procure  the  per- 
formance of  the  work  in  question.^ 

(2)  That  the  wife  knew  that  the 
husband  was  about  to  enter  into  the 
particular  contract  under  which  work 
was  performed  or  materials  furnished 
by  the  claimant.*  Such  evidence,  of 
course,  possesses  a  distinct  corrobora- 


tive value  when  conjoined  with  other 
elements.' 

(3)  That  the  wife  was  aware  of  the 
fact  that  the  husband  had  made  in  his 
own  name  a  contract  with  regard  to 
the  furnishing  of  labor  or  materials 
for  the  purposes  of  a  building  or  other 
improvement  on  her  land,  and  that  the 
labor  or  materials  in  respect  of  which 
a  lien  is  claimed  were  furnished  in 
pursuance  of  that  contract.*  For 
practical  purposes  the  probative  sig- 
nificance of  this  fact  is  merely  that  of 
an  element  which  must  neces;.arily  be 


the  building,  and  the  question  as  to 
his  right  to  a  lien  depends  on  the  fact 
as  to  whether  the  husband  undertook 
the  work  on  his  own  credit  or  that  of 
his  wife,  for  whose  benefit  the  im- 
provement inures,  there  is  no  reason 
why  the  question  should  not  be  settled 
by  a  fair  preponderance  of  the  evi- 
dence, the  burden  of  proof,  of  course, 
being  upon  him  who  asserts  the 
agency,  and  due  caution  being  ob- 
served to  distinguish  between  wifely 
deference  and  business  conduct,  when 
inferences  from  her  acts  are  to  be 
drawn."  The  rule,  as  laid  down  in 
the  precedent  relied  upon  by  the  court 
of  appeals  (Eystra  v.  Capelle  (1876) 
61  Mo.  578),  was  held  not  to  be  con- 
trolling, because  it  had  been  pro- 
pounded with  reference  to  the  ques- 
tion whether  the  husband's  agency 
might  be  implied,  and  was  consequent- 
ly not  pertinent  in  respect  of  cases 
involving  express  contracts.  For 
later  cases  in  which  the  doctrine 
enunciated  by  the  supreme  court  was 
applied  by  the  court  of  appeals,  see  A. 
M.  Becker  Lumber  Co.  v.  Stevens 
(1900)  84  Mo.  App.  558;  and  Brown 
V.  Connecticut  F.  Ins.  Co.  (1917)  197 
Mo.  App.  317,  195  S.  W.  62  (contract 
of  sale). 

1  In  Capp  V.  Stewart  (1872)  38  Ind. 
479,  the  court  laid  it  down,  in  discuss- 
ing the  pleadings,  that  a  wife's  prop- 
erty cannot  be  subjected  to  a  lien  on 
the  mere  ground  that  she  "has  full 
knowledge  that  her  husband  is  about 
building  a  house  upon  her  ground." 

For  other  cases  in  which  a  similar 
doctrine  was  applied  or  recognized, 
see  Groth  v.  Stahl  (1892)  3  Colo.  App. 
8,  30  Pac.  1051 ;  Kansas  Oftv  Planing 
Mill  Co.  V.  Brundage  (1887)  25  Mo. 
App.  268;  Duress  v.  Broderick  (1898) 
78  Mo.  App.  260. 

The  inference  that  the  husband  ac1>- 


ed  as  his  wife's  agent  in  purchasing 
the  materials  for  a  house  to  be  erected 
on  her  land  cannot  warrantably  be 
drawn  from  evidence  which  shows 
that,  while  she  was  aware  of  his  in- 
tention to  build  the  house,  if  the  nec- 
essary materials  could  be  procured, 
she  did  not  know  that  he  intended  to 
purchase  those  materials  on  credit, 
and  did  not  discover  that  hre  had  done 
so  until  after  his  death.  Miller  v. 
HoUingsworth  (1871)  33  Iowa,  224. 

« Geary  v.  Hennessy  (1887)  9  HI. 
App.  17;  Rust-Owen  Lumber  Co.  v. 
Holt  (1900)  60  Neb.  80,  83  Am.  St  Rep. 
512,  82  N.  W.  112. 

*See,  for  example,  Inter-State  Bldg. 
&  L.  Asso.  V.  Ayers  (1897)  71  111.  App. 
529,  affirmed  in  (1898)  177  111.  9,  52 
N.  E.  342  (wife  was  present  when  hus- 
band made  some  of  the  contracts  in 
question) ;  Leisse  v.  Schwartz  (1879) 
6  Mo.  App.  413  (when  contract  was 
made,  the  wife  participated  in  the  con- 
versation and  heard  all  that  was  said 
by  the  husband  and  the  claimant). 

*  Copeland  v.  Kehoe  (1880)  67  Ala. 
594;  Wadsworth  v.  Hodge  (1889)  88 
Ala.  500,  7  So.  194;  Wilson  v.  Anda- 
lusia Mfg.  Co.  (1915)  195  Ala.  477,  70 
So.  140;  Groth  v.  Stahl  (1892)  3  Colo. 
App.  8,  30  Pac.  1051 ;  Price  v.  Seydel 
(1877)  46  Iowa,  696  (wife  knew  lum- 
ber was  being  purchased  and  used  in 
the  erection  of  a  house  on  her  lot,  but 
did  not  know  that  it  was  being  pur- 
chased on  credit) ;  Barker  v.  Berry 
(1880)  8  Mo.  App.  446;  Kansas  City 
Planing  Mill  Co.  v.  Brundage  (1887) 
25  Mo.  App.  268;  Duross  v.  Broderick 
(1898)  78  Mo.  App.  260^  and  the  cases 
cited  infra. 

"The  mere  fact  that  the  wife  knew 
that  her  husband  had  made  a  contract 
in  his  own  name  to  build  a  house  on 
her  real  estate  does  not,  of  itself,  es- 
tablish that  she  directed  or  engaged 
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involved,  even  if  not  specifically  men- 
tioned, in  every  case  in  which  the  ef- 
fect of  any  of  the  circumstances  ad- 
verted to  in  the  following  sections  is 
in  question. 

i  15.  Wife's    failure    to    object    to    the 
Kusband*s  acts. 

Several  of  the  decisions  relating  to 


the  evidential  significance  of  this  fact 
have  proceeded  upon  the  broad  ground 
that  it  does  not  of  itself  warrant  the 
conclusion  that  the  husband  was  act- 
ing as  her  agent.^ 

In  other  cases  it  has  been  treated  as 
an  element  which  indicates  consent  and 


him  to  do  so  for  her."  Halliwell  Ce- 
ment Co.  V.  Elser  (1911)  156  Mo, 
App.  291,  137  S.  W.  626. 

••The  mere  fact  that  the  wife  had 
knowledge  of  the  construction  of  the 
building  by  her  husband  on  her  prop- 
erty does  not,  in  our  judgment,  of  it- 
self necessarily  establish  the  agency 
of  her  husband,  with  authority  to 
charge  such  property  with  a  lien  for 
material  used  thereon."  Rust-Owen 
Lumber  Co.  v.  Holt  (1900)  60  Neb.  80, 
83  Am.  St.  Rep.  512,  82  N.  W.  112. 

ifiurdick  v.  Moulton  (1880)  58 
Iowa,  761,  6  N.  W.  48;  Chicago  Lum- 
ber Co.  V.  Mahan  (1893)  53  Mo.  App. 
425;  Rust-Owen  Lumber  Co.  v.  Holt 
(1900)  60  Neb.  80,  83  Am.  St.  Rep.  512, 
82  N.  W.  112;  Jones  v.  Walker  (1875) 
63  N.  Y.  612;  Blevins  v.  Camerin 
(1882)  2  Posey  Unrep.  Cas.  (Tex.) 
461;  Morrison  v.  Clark  (1899)  20  Utah, 
432,  77  Am.  St.  Rep.  924,  59  Pac.  235. 

"Where  the  credit  is  given  solely 
to  the  husband,  he  alone  is  bound,  al- 
though it  may  appear  that  the  wife 
Imew  that  the  building  or  improve- 
ments were  in  process  of  erection  on 
her  land,  and  said  nothing."  Wads- 
worth  V.  Hodge  (1889)  88  Ala.  600,  7 
So.  194. 

"It  would  be  a  harsh  rule  that 
would  imply  from  her  mejre  silence  in 
reference  to  her  title,  or  from  her  fail- 
ure to  dissent  from  the  contract  of 
her  husband,  an  approval  of  it,  and  an 
intention  to  bind  her  estate  for  the 
payment  of  the  compensation  he  had 
promised.  Her  estate,  under  the 
operation  of  such  a  rule,  would  be  re- 
stored to  the  common-law  dominion  of 
the  husband,  from  which  it  is  the 
very  purpose  of  the  instrument  creat- 
ing the  estate  to  disembarrass,  re- 
lieve, and  free  it."  Copeland  v.  Kehoe 
(1880)  67  Ala.  594.  It  is  an  open  ques- 
tion, to  say  the  least,  whether  the  ar- 
gumentum  in  terrofem  thus  advanced 
is  as  conclusive  as  the  court  assumes. 
There  are  other  considerations  to  be 
taken  into  account  besides  the  pro- 
priety of  protecting  the  wife's  inter- 
ests.   See  §  13,  supra. 

In  Plannery  v.  Rohrmayer  (1879) 
46  Conn.   558,  38   Am.  Rep.  36,  the 


court,  before  proceeding  to  consider 
the  case  with  reference  to  the  statute 
discussed  in  §  29,  infra,  remarked: 
"The  fact  that  [the  wife]  knew  of  the 
work  and  made  no  objection  to  it  does 
not  make  it  her  debt,  and  does  not 
charge  her  land  with  its  payment. 
Her  husband,  having  a  life  estate  in 
the  land,  might  well  contract  for  an 
improvement  which  would  make  it 
more  valuable  to  him,  and  her  knowl- 
edge and  silence  without  an  active 
participation  in  the  contract,  and  with 
no  resulting  benefit  to  her  or  her  es- 
tate, are  insufficient  to  impose  upon 
her  any  liability." 

In  Rimmey  v.  Getterman  (1885)  63 
Md»  424,  the  court  thus  commented  on 
the  evidence :  "The  admitted  fact  that 
the  husband  was  without  means  tends 
strongly  to  sustain  Rimmey  in  his 
statement  that  he  was  relying  wholly 
on  the  wife,  and  considered  himself 
as  contracting  with  her.  Her  whole 
conduct,  promises,  and  payments  jus- 
tified him  in  supposing  he  was  dealing 
with  her,  and  in  feeling  secure.  The 
letter  which  he  wrote  Mrs.  Getterman, 
informing  her  of  the  negotiation  with 
the  husband,  and  what  he  had  agreed 
to  have  done,  and  at  what  price,  and 
proposing  to  do  more  for  a  specified 
sum,  clearly  indicates  that  he  regard- 
ed her  as  the  responsible  person ;  and 
he  thereby  gave  her  an  opportunity 
to  repudiate  if  she  was  not  disposed 
to  have  the  work  done,  which  she  did 
not  do." 

In  Barker  v.  Berry  (1880)  8  Mo.  App. 
446,  the  evidence,  which  was  held  to 
have  no  tendency  to  show  that  the 
wife  was  bound  by  what  the  husband 
had  done,  was  thus  discussed:  "The 
wife  knew  of  tbe  building,  but  this 
fact  would  not  authorize  the  jury  to 
infer  that  she  ordered  the  work  to  be 
done,  or  was  bound  so  far  as  her  land 
was  concerned.  It  was  perfectly  con- 
sistent with  the  express  arrangement 
of  the  special  contract  that  the  wife 
should  visit  the  building  and  know 
that  it  was  in  progress.  There  was  no 
obligation  upon  her  to  dissent  from 
the  agreement  that  the  contractor  had 
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approval  on  her  part.'  Un4er  this 
theory,  the  claimant's  remedial  rights, 
in  80  far  as  they  depend  upon  the  pro* 
hative  force  of  the  wife's  silence,  will 
appropriately  be  determined  on  the 
same  footing  as  if  the  evidence  ad- 
duced by  him  had  tended  affirmatively 
to  establish  such  consent  and  approval, 
— a  situation  with  regard  to  which  the 
authorities  are  not  harmonious.  See 
next  section. 

S  16,  Wife's  consent  to  or  approval  of 
her  hMShand's  acts. 


4t 


The    circumstance    that    the    wife 
consented  to"  or  "approved  of"  the 


action  of  her  husband  in  making  the 
contract  in  question  and  procuring  its 
performance  has  in  various  cases  been 
specified  as  one  of  several  items  of  evi- 
dence from  which  the  husband's  agency 
was  held  to  be  predicable.^  That  it 
must,  in  any  point  of  view,  be  regarded 
as  possessing  a  distinct  probative  value 
with  respect  to  tJiat  issue,  is  beyond 
dispute.  But  the  authorities  which 
bear  upon  the  question  whether  that 
probative  value  is  sufficient  of  itself 
to  serve  as  the  foundation  of  an  infer- 
ence concerning  the  husband's  agency 
are  conflicting.*  The  conflict  of  opin- 
ion which  is  indicated  by  decisions  re- 


been  willing  to  make;  and  so  far  as 
she  adopted,  or,  to  use  the  inapplicable 
word  of  the  plaintiff,  'ratified'  any- 
thing, it  was  the  express  written  con- 
tract which  she  adopted,  and  by  this 
she  was  not  bound." 

In  Kline  v.  Perry  (1892)  61  Mo. 
App.  422,  the  grounds  upon  which  the 
wife  was  held  not  to  be  bound  by  the 
husband's  contract  were  that  "the 
husband  had  possession,  under  his 
marital  rights,"  of  the  land  in  ques- 
tion, and  that  "she  might  well  think 
he  was  constructing  the  building  on 
his  own  account,  and  for  his  own 
benefit,  for  the  rents  he  might  collect 
thereon."  But  it  is  apparent  from  the 
authorities  as  a  whole  that  the  ap- 
plication of  the  doctrine  stated  in  Qie 
text  is  not  confined  to  cases  in  which 
the  husband  has  the  beneficial  posses- 
sion of  the  wife's  land. 

^In  McDonald  v.  Mark  (1909)  147 
111.  App.  '  434,  the  court  thus  com- 
mented upon  the  wife's  testimony: 
"She  expressly  stated  that  she  knew 
of  the  contract  a  few  days  before  the 
radiators  were  removed  from  her 
premises.  With  knowledge  of  the  con- 
tract with  Blaha,  and  of  the  delivery 
of  the  boiler  and  radiators  to  be  used, 
under  said  contract,  in  her  building, 
she  made  no  protest,  gave  no  notice  of 
any  objection  on  her  part  to  the  im- 
provement contemplated  by  the  con- 
tract, and  we  think  that  the  right  to 
a  lien  is,  under  the  provisions  of  §  2 
of  the  Lien  Act,  the  same  as  if  the  con- 
tract had  been  made  with  her." 

In  Bradford  v,  Peterson  (1890)  SO 
Neb.  96,  46  N.  W.  220,  where  a  judg- 
ment holding  that  the  husband  was 
not  the  wife's  agent  was  reversed,  the 
court  said:  '^In  a  number  of  cases 
this  court  has  held  that  where  a  hus- 


band constructs  a  house  on  the  land 
of  his  wife,  of  which  fact  she  had  full 
knowledge,  the  agency  of  the  husband 
will  be  presumed;  in  other  •words,  the 
wife,  by  her  silence  where  she  should 
speak,  in  effect  admits  that  the  work 
is  being  done  for  her  benefit.  McCor- 
mick  V.  Lawton  (1874)  3  Neb.  449; 
Scales  V.  Paine  (1882)  13  Neb.  621, 
14  N.  W.  622;  Howell  v.  Hathaway 
(1890)  28  Neb.  807,  44  N.  W.  1136. 
The  wife  must  be  aware  while  the 
building'  is  being  erected  upon  her 
land  that  it  is  being  erected  for  her 
benefit,  and  that  mechanics  and  ma- 
terialmen who  contribute  to  the  erec- 
tion of  the  building  are  entitled  to 
compensation  for  such  labor  and  ma- 
terial, and  honesty  and  fair  dealing 
require  that,  as  she  knowingly  receives 
the  benefit,  she  shall  take  the  burden 
vrith  it." 

See  also  (Jeary  v.  Hennessy  (1881) 
9  III.  App.  17;  Conway  v.  Crook  (1886) 
66  Md.  290,  7  Atl.  402 ;  Fathman  &  M. 
Planing  Mill  Co.  v.  Christophel  (1894) 
60  Mo.  App.  106. 

*See,  for  example,  Taylor  v.  Gils- 
dor  ff  (1874)  74  111.  864;  McCormick  v. 
Lawton  (1872)  3  Neb.  449  (wife  was 
present  when  the  contract  was  made, 
and  assented  to  it) ;  Bodey  v.  Thack- 
ara  (1891)  148  Pa.  171,  24  Am.  St. 
Rep.  626,  22  Atl.  764. 

In  Frank  v.  Hollands  (1870)  81 
Iowa,  164,  46  N.  W.  979,  the  lien  was 
held  to  be  enforceable,  where  the  evi- 
dence showed  that  the  wife,  when  con- 
sulted by  her  husband  about  the  in- 
stallation of  lightning  rods,  agreed  to 
it,  and  that  she  was  present  when  they 
were  put  up,  and  made  no  objection. 

(a)  Inference  of  husband's  agency  not 
warrantable. 

*  Hoffman  v.  McFadden   (1892)   66 
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viewed  in  the  footnote  is  apparently 
due  in  some  measure  to  the  ambigruity 
of  the  terms  involved.  It  is  manifest 
that,  they  may  conceivably  be  under- 
stood either  as  signifying  merely  that 
the  wife  permitted  the  performance  of 
certain  acts  which,  in  the  nature  of  the 
case,  must  affect  her  property,   and 


which  could  not  lawfully  be  done  with- 
out her  permission,  or  as  bearing  a 
more  definitely  technical  connotation^ 
importing  that  she  became  a  party  to 
the  husband's  contract,  either  at  the 
time  when  it  was  made  or  subsequent- 
ly. A  "consent"  or  "approval"  in  the 
former  sense  has,  it  is  clear,  no  pro- 


Ark.  217,  85  Am.  St.  Rep.  101,  19  S, 
W.  753;  Capp  v.  Stewart  (1872)  38 
Ind.  479;  Garnett  v.  Berry  (1876)  3 
Mo.  App.  197  (condemning  an  instruc* 
tion  to  the  effect  that  the  wife's 
"knowledge  and  approbation"  were 
suHicient  to  affect  her  with  the  liabil- 
ity of  a  principal) ;  Kansas  Cfty  Plan- 
ing Mill  Co.  V.  Brundage  (1887)  25 
Mo.  App.  268  (plans  for  house  ap- 
proved) ;  Carthage  Marble  &  White- 
Lime  Co.  V.  Bauman  (1891)  44  Mo. 
App.  386;  Farley  v.  Stroeh  (1896)  68 
Mo.  App.  85;  Duress  v.  Broderick 
(1898)  78  Mo.  App.  260  (wife  ex- 
amined and  approved  plans  for  recon- 
struction of  house). 

In  Barker  v.  Berry  (1877)  4  Mo. 
App.  585,  the  fact  thatl;he  wife  knew 
that  the  work  was  going  on,  and  after 
its  completion  joined  her  husband  in 
a  note  for  it^  was  held  not  to  prove 
that  she  was  in  any  way  a  party  to  the 
contract. 

"The  issue  of  fact  in  such  a  case  is 
not  whether  the  contract  was  made 
with  her  knowledge,  or  even  with  her 
approbation,  but  whether  it  was  made 
by  her  authority,  in  her  behalf." 
Hughes  V.  Anslyn  (1879)  7  Mo.  App. 
400. 

In  Garnett  v.  Berry  (1876)  3  Mo. 
App.  197,  the  court  observed:  "The 
law  is  well  settled  that  the  owner  of 
the  estate  must,  directly  or  indirectly, 
contract  for  the  work  which  is  to 
charge  a  lien  upon  it.  If  'knowledge 
and  approbation',  are  ever  found  suffi- 
cient for  the  purpose,  it  is  not  because 
of  any  intrinsic  potency  in  those 
facts,  but  because  they  may  be  prima 
facie  evidence  of  authorization  by  the 
owner,  to  the  effect  of  making  him  a 
principal  party  to  the  contract."  This 
language  seems  to  be  essentially  in- 
consistent with  that  used  by  th&  same 
court  in  the  cases  cited  supra.  The 
position  that  the  wife's  "approbation" 
may  constitute  prima  facie  evidence 
of  the  husbiand's  agency  necessarily 
involves  by  implication  the  further 
position  that  the  privative  value  of 
this  fact  is  sufficient  to  warrant  the 
inference  t)f  such  agency  in  any  case 


where  no  rebutting  testimony  is  intro- 
duced. 

In  Ziegler  v.  Galvin  (1887)  45  Hun, 
44,  9  N.  Y.  Supp.  459  (decided  under 
a  statute  applicable  only  to  Buffalo),, 
the  agency  of  the  husband  was  held 
not  to  be  shown  by  the  findings  of  the 
trial  court,  which  included  one  to  the 
effect  that  the  contract  in  question,, 
which  was  for  the  building  of  an  addi- 
tional room  in  the  wife's  house,  was 
made  by  her  husband  with  her  full 
knowledge,  consent,  and  approval,, 
and  that  "she  knew  of  the  contract 
and  improvements  being  made  at  the 
time  they  were  made."  The  court 
said:  "Her  husband,  living  with  her 
upon  the  premises,  has  the  right,  with 
her  consent,  to  rebuild  and  improve 
the  same,  at  his  own  expense,  for  his 
own  comfort  and  convenience,  and 
that  of  his  family;  he  had  the  right  to 
so  contract  and  bind  himself,  without 
involving  his  wife."  The  cases  de- 
cided with  reference  to  the  general 
Mechanics'  Lien  Law  of  New  York, 
under  which  the  owner's  property  is 
chargeable  for  work  done  with  his 
"consent,"  were  distinguished.  See  | 
29,  infra. 

In  Lauer  v.  Bandow  (1878)  43  WisL 
556,  28  Am.  Rep.  571,  a  complaint  was 
held  insufficient  that  merely  alleged 
that  the  legal  title  to  the  land  upon 
which  the  building  in  question  was 
situated  was  in  the  defendant's  wife, 
and  that  the  contract  with  the  plain- 
tiff was  entered  into,  and  the  house 
constructed,  "with  the  full  knowledge, 
consent,  and  approbation  of  said  An- 
stine  Bandow,  and  said  building  pro- 
gressed under  her  daily  view  and  in- 
spection." 

In  Fetter  v.  Wilson  (1851)  12  B. 
Mon.  (Ky.)  90,  the  court,  speaking 
with  reference  to  an  enactment  which 
made  the  right  to  a  lien  dependent  up- 
on proof  of  the  fact  that  the  defend- 
ant was  the  "employer"  of  the  claim- 
ant, observed:  "To  say  that  the  wife- 
may  be  regarded  as  the  employer 
whenever  it  shall  appear  or  may  be 
inferred  that,  although  the  work  done 
or  materials  furnished  for  a  building' 
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bative  relevance  whatever  in  respect  of 
the  question  whether  the  contract  was 
adopted;  a  "consent"  or  "approval"  in 
the  latter  sense  necessarily  implies 
such  adoption.  The  disagreement  be- 
tween the  authorities,  therefore,  would 
disappear  if  we  were  entitled  to  as- 
sume that  the  former  meaning  is  to 


be  ascribed  to  these  words  in  every  in- 
stance in  which  the  justifiability  of  in- 
ferring the  husband's  agency  has  been 
denied,  and  the  latter  sense  in  every 
instance  in  which  such  an  inference 
has  been  held  to  be  proper.  But,  in 
view  of  the  language  used  in  the  opin- 
ions of  the  courts,  it  seems  impossible 


on  her  land  may  have  been  directed 
by  the  husband  and  done  or  furnished 
for  him,  the  wife  knew  of,  and  assent- 
ed to,  or  did  not  dissent  from,  his 
acts  in  the  premises,  would  in  effect 
be  placing  the  interest  of  the  wife 
under  the  control  and  at  the  mercy 
of  the  husband.  This  would  be  to  ex- 
tend the  operation  of  the  statute  fur- 
ther than  is  authorized  either  by  its 
terms  or  by  its  object  and  intent." 
Clearly  this  consideration  is  equally 
relevant  in  respect  of  statutes  of  the 
ordinary  type,  which  purport  to  create 
a  lien  for  work  done  under  a  contract 
made  with  the  "owner"  or  with  the 
"owner  .or  his  agent." 

(b)  Inference     of     ]iiis1>and*s      aeenoy 
vrarrantalile. 

In  Miller  v.  HoUingsworth  (1872). 
36  lowa^  163,  the  court  thus  stated  its 
conclusions:  "Giving  to  the  aver- 
ments of  the  petition,  and  especially 
the  averment  that  the  lumber  was  fur- 
nished and  used  in  the  improvement 
of  the  defendant's  real  property  'with 
the  full  knowledge  and  acquiescence 
of  the  defendant,'  a  liberal  construc- 
tion, we  hold  that  the  demurrer  should 
have  been  overruled.  Full  knowledge 
and  acquiescence  under  such  an  in- 
terpretation would  imply  that  the  de- 
fendant knew  the  lumber  was  pur- 
chased by  the  husband  without  being 
paid  for  by  him ;  that  while  it  was  so 
unpaid  for,  it  was  being  used  in  the 
improvement  of  her  real  estate,  to 
the  enhancement  of  its  value,  and 
that  she  acquiesced  in  such  use  with 
such  full  knowledge  of  those  facts. 
It  should  also  appear  that  it  was  not, 
in  fact,  sold  to  the  husband  in  reliance 
upon  his  credit  alone.  In  view  of 
such  facts  and  knowledge  the  defend- 
ant, upon  the  plainest  principles  of 
equity,  ought  to  pay.  That  an  adult 
male  or  feme  sole  would  be  bound  to 
pay,  under  such  circumstances,  is  not 
questioned.  A  wife  being  the  owner 
of  separate  property,  under  the  liberal 
provisions  of  our  statute,  is  equally 
bound  by  the  same  principles,  provid- 
ed it  appears  that  she  has  full  knowl- 
edge of  all  the  facts,  and  fully  ac- 
4  A.L.R.--66. 


quiesces  in  them,  and  in  the  appro- 
priation of  the  property  of  another  to 
the  permanent  enhancement  of  the 
value  of  her  separate  estate." 

In  Burdick  v.  Moulton  (1880)  53 
Iowa,  761,  6  N.  W.  48,  the  court  based 
its  conclusion  in  favor  of  the  claim- 
ant upon  the  ground  that  the  evidence 
(not  fully  stated)  showed  that  the 
wife  knew  of  and  consented  to  the  im- 
provement. Two  elements  specified 
were  that  she  knew  of  the  purchase  of 
the  land  in  question,  and  superintend- 
ed the  construction  work  performed 
by  the  claimant. 

In  Wheeler  Lumber,  Bridge,  &  Sup- 
ply Co.  V.  White  (1914)  164  Iowa,  495, 
145  N.  W.  917,  the  wife's  property  was 
subjected  to  a  lien  on  the  ground  that 
the  contract  was  made  with  her  ap- 
proval; that  she  had  knowledge  of  it; 
and  that  at  all  times  during  the  prog- 
ress of  the  work  she  knew  of  it  and 
of  the  claims  of  the  various  material- 
men. 

In  Morrison  v.  Clark  (1899)  20 
Utah,  432,  77  Am.  St.  Rep.  924,  59  Pac. 
235,  the  court  distinguished  between 
the  situations  which  exist  when  the 
wife  merely  does  not  "prevent  the 
erection"  of  a  building  by  her  hus- 
band, and  when  she  "consents"  to 
such  erection. 

In  Jobe  V.  Hunter  (1894)  165  Pa.  5, 
44  Am.  St.  Rep.  639^  30  Atl.  452,  it  was 
shown,  without  any  contradiction,  by 
competent  testimony,  that  the  wife 
had  full  knowledge  of  the  contract, 
that  the  building  was  being  erected  on 
her  lan.d/  that  she  took  part  in  the  con- 
versations between  her  husband  and 
the  contractors  relative  to  the  work 
as  it  progressed,  and  that  she  made  no 
objection  at  any  time.  The  court 
said:  "As  none  of  these  facts  were 
disputed,  it  is  a  necessary  assumption 
that  the  work  was  done,  and  the  build- 
ing erected  on  the  land  of  the  wife, 
with  her  full  knowledge  and  consent." 
The  precedent  cited  was  Forrester  v. 
Preston  (1861)  2'Pittsb.  (Pa.)  300,  in 
which  it  was  decided  by  the  district 
court  of  Allegheny  county,  with  ref- 
erence to  simili^r  circumstances*  that 
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to  contend  that  all  the  apparently  dis- 
cordant precedents  can  be  harmonized 
on  this  footing. 

For  a  discussion  of  the  enactments 
relating  to  the  effect  of  the  owner's 
consent,  see  §  29,  infra. 

§17.  Wife*  a   giving  of   directions   with 
regard  to  the  worlc* 

In  a  case  in  which  the  claimant 
proved  that  the  wife  had  given  direc- 
tions to  some  of  the  workmen,  his  right 
to  enforce  a  lien  on  her  property  was 
denied  on  the  ground  that  it  did  not 
"appear  that  there  was  any  greater 
deference  [paid]  to  her  wishes  in  the 
plan  of  the  house  than  is  commonly 
shown  by  a  husband  in  causing  a  simi- 
lar work  to  be  done  at  his  own  ex- 
pense." *  The  consideration  thus  re- 
lied upon  was  possibly  the  rationale  of 


the  decision  in  another  case,  in  which 
the  position  was  taken  that  an  antece- 
dent appointment  of  the  husband  as 
the  wife's  agent  in  respect  of  the  mak- 
ing of  a  contract  for  the  construction 
of  a  house  which  was  to  serve  as  a 
home  for  both  could  not  be  inferred 
from  the  mere  fact  that  she  gave  di- 
rections as  to  the  manner  in  which 
parts  of  the  interior  should  be  ar- 
ranged;' but  such  a  criterion  seems 
to  be  too  vague  to  be  of  any  practical 
value.  The  doctrine  which,  except  in 
so  far  as  it  may  be  deemed  subject  to 
qualification  in  the  sense  adverted  to 
in  the  preceding  paragraph,  may  be 
regarded  as  now  established,  is  that 
the  husband's  agency  may  warrantably 
be  predicated  from  the  fact  that  the 
wife  undertook  to  give  directions  con- 
cerning the  manner  in  which  the  work 


the  wife  was  liable.  The  following 
passage  from  the  opinion  was  quoted : 
"The  building  in  this  case  was  not 
erected  without  the  consent  of  the 
wife  under  a  contract  made  with  a 
stranger.  It  was  erected  under  a 
contract  made  with  the  husband,  and, 
as  the  facts  abundantly  show,  under 
the  knowledge,  approbation,  and  con- 
currence of  the  wife.  It  is  true  that 
the  husband  made  the  contract  in  his 
own  name,  but  the  building  was,  with 
the  knowledge  and  concurrence  of  the 
wife,  designed  and  erected  for  her, 
and  therefore,  in  making  the  contract, 
the  husband  may  be  regarded  in  law 
as  the  agent  of  the  wife  so  much  so  as 
if  he  avowedly  acted  by  her  express 
authority.  The  husband's  agency  may 
be  legitimately  inferred  from  the  rela- 
tion and  acts  of  the  parties." 

See  also  Milligan  v.  Alexander  (re- 
ported herewith)  ante,  1022,  and  Lex 
V.  Holmes  (1860)  4  Phila.  (Pa.)  10. 

Compare  also  White  v.  Smith  (1882) 
44  N.  J.  L.  105,  43  Am.  Rep.  347,  where 
the  right  of  a  mechanic  to  enforce  a 
common-law  lien  for  repairs,  executed 
upon  a  wagon  at  the  request  of  the 
owner's  husband,  was  affirmed  on  the 
ground  that  the  owner  had  placed  the 
wagon  in  her  husband's  charge,  for 
use  in  the  business  which  was  car- 
ried on  for  the  support  of  the  family. 
The  court  thought  it  clear  that  the  au- 
thority of  the  husband  to  have  the  re- 
pairs made  might  properly  be  implied 
from  the  manner  in  which  the  wife 
permitted  the  wagon  to  be  used. 

^Hoffman  ▼.  McFadden   (1892)   56 


Ark.  217,  35  Am.  St.  Rep.  101,  19  S. 
W.  753.  The  facts  as  stated  by  the 
court  were  as  follows :  "The  building 
erected  was  located  only  about  40  feet 
from  a  house  occupied  by  the  defend- 
ant and  her  husband.  She  witnessed 
the  progress  of  the  work,  and  gave 
some  directions  to  the  carpenters  as 
to  the  manner  of  executing  it.  Her 
husband  had  expressed  a  desire  to 
have  the  building  so  constructed  that 
she  would  be  pleased  with  it,  and  one 
of  the  witnesses  testified  that  'she  was 
present  every  day  and  had  the  work 
done  to  suit  her.'  .  .  .  The  contract 
for  the  work  was  made  with  the  hus- 
band, and  the  labor  of  the  carpenters 
was  all  paid  for  by  him.  All  the  ma- 
terials purchased  from  the  plaintiff^ 
and  others  were  procured  on  the  hus" 
band's  order,  and,  for  aught  that  ap- 
pears to  the  contrary,  they  were  sold 
entirely  on  his  personal  credit.  The 
defendant  testified  that  she  objected 
to  the  erection  of  the  house  for  rea- 
sons which  she  states,  and  in  this  re- 
spect her  testimony  is  supported  by 
that  of  two  other  witnesses.  She  also 
states  that  her  husband  was  not  au- 
thorized to  act  as  her  agent,  and  that 
she  was  not  consulted  about  the  con- 
tract for  the  improvement,  and  had  no 
knowledge  of  its  terms." 

*  Kansas  City  Planing  Mill  Co.  v. 
Brundage  (1887)  25  Mo.  App.  268  (ar- 
rangements of  closets  and  the  like). 
Compare  Barker  v.  Berry  (1880)  8 
Mo.  App.  446,  where  similar  evidence 
was  held  to  be  insufficient  to  show  an 
"adoption"  of  the  contract  by  the  wife. 
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should  be  done.'  Having  regard  to  the 
peculiar  incidents  of  the  matrimonial 
relationship^  it  is  obvious  that,  in  the 
£nal  analysis,  the  question  to  be  an* 
awered  in  cases  where  the  claimant 
relies  upon  evidence  of  this  purport  is 
simply  whether  the  acts  of  the  wife 


««. 


were  by  permission  of  her  husband, 
and  attributable  to  a  wifely  interest 
in  her  Iiusband's  affairs,  or  were  from 
a  conscious  assertion  of  her  own 
rights."  « 

Clearly  the  husband's   agency  is  a 
fortiori     an     appropriate     deduction 


'This  is  one  of  the  points  decided 
in  MiLUGAN  V.  Alexander  (reported 
herewith)  ante,  1022.  See  also  Watson 
y.  Carpenter  (1888)  27  111.  App.  492 
(wife  was  at  home  nearly  all  the  time 
while  it  was  in  progress,  repeatedly 
giving  directions  about  it  and  at  times 
selecting  the  material  to  be  used) ; 
Bruck  V.  Bowermaster  (1890)  86  111. 
App.  610  (wife  directed  entire  work 
as  though  she  owned  the  house) ;  In* 
ter-State  Bldg.  &  L.  Asso.  v.  Ayers 

(1897)  71  ni.  App.  529,  affirmed  in 

(1898)  177  111.  9,  52  N.  E.  342  (wife 
gave  to  men  delivering  the  materials 
numerous  orders  with  regard  *to  the 
fixtures,  trimmings,  and  moldings, 
and'  examined  the  work  and  caused 
some  changes  to  be  made) ;  Rimmey  v, 
Getterman  (1885)  63  Md.  424  (before 
•claimant  commenced  the  building  of 
the  barn  in  question,  the  wife  told 
liim  to  go  ahead  with  the  work,  was 
present  when  the  measurements  for 
the  structure  were  made,  gave  direc- 
tions about  the  building,  told  the 
plaintiff  to  do  the  work  as  she  wanted 
it  done,  said  that  she  would  pay  for 
it,  and  caused  the  plan  to  be  changed 
in  such  a  manner  as  to  thus  increase 
the  cost  to  the  amount  of  $200)  ;  Leisse 
V.  Schwartz  (1879)  6  Mo.  App.  413 
(while  the  building  was  going  on, 
the  wife  was  frequently  about  the 
work,  and  on  one  occasion  gave  direc- 
tions, along  with  her  husband,  for  an 
enlargement  of  the  house) ;  Schmitt 
V.  Wright  (1879)  6  Mo.  App.  601 ;  Far- 
ley  V.  Stroeh  (1896)  68  Mo.  App.  85; 
McCormick  v.  Lawton  (1872)  3  Neb. 
449  (wife  not  only  assented  to  the  con- 
tract, but  encouraged  the  mechanics 
to  go  on  with  the  work,  and  gave  di- 
rections as  to  how  it  should  be  done) ; 
Bradford  v.  Peterson  (1890)  80  Neb. 
96,  46  N.  W.  220. 

In  Carthage  Marble  &  White-Lime 
Co.  V.  Bauman  (1891)  44  Mo.  App.  386, 
it  was  held  that  a  nonsuit  was  errone« 
ous,  having  regard  to  the  testimony 
of  a  witness  to  the  effect  that  the  wife 
''not  only  visited  the  building  as  often 
as  twice  a  week  during  its  construc- 
tion, but  also  that  she  gave  instruc- 
tions and  directions  as  to  the  mode 


and  manner  of  doing  the  work."  But 
the  opinion  was  expressed  that,  in 
view  of  the  fact  that  the  contracts  for 
building  the  house  were  in  writing 
and  in  the  name  of  Mr.  Bauman,  the 
alleged  acts  of  the  wife  concerning 
the  building,  if  they  stood  alone, 
might  very  well  be  reconciled  with  "a 
wifely  interest  in  her  husband's  af- 
fairs." 

For  a  case  in  which  the  giving  of 
directions  was  treated  as  evidence 
tending  to  show  a  ratification  of  the 
contract,  see  Bodey  v.  Thackara 
(1891)  143  Pa.  171,  24  Am.  St.  Rep. 
526,  22  Atl.  754  (§  26,  infra). 

*  Kuenzel  v.  Stevens  (1900)  155  Mo. 
280,  56  S.  W.  1076.  The  evidence 
there  presented  was  thus  summarized 
by  the  court:  Mr.  Stevens  engaged 
the  architects,  and,  as  between  them, 
nothing  was  said  as  to  the  ownership 
of  the  property,  but  before  the  draw- 
ings were  concluded  Mrs.  Stevens  saw 
the  architects,  discussed  the  plans  and 
details,  and  gave  them  her  views. 
When  the  contractors  were  ready  to 
begin,  she  requested  that  the  work  of 
excavation  should  wait  until  she  ar- 
rived, as  she  desired  to  break  the 
ground  with  the  first  shovelful  of 
earth  herself,  and  did  so.  She  vis- 
ited the  plaintiff's  planing  mill,  in 
company  with  her  husband,  to  in- 
spect the  millwork  that  was  to  go 
into  the  house,  found  fault  with  some 
of  it,  and  had  it  changed  to  suit 
her.  She  was  at  the  building  al- 
most every  day,  criticized  what  she 
disliked,  and  had  changes  made ;  when 
her  attention  was  drawn  to  a  china 
closet  and  its  details  explained  to  her 
she  expressed  her  disapproval,  and 
said  she  would  instruct  the  architect 
to  change  it,  and  it  was  done.  Other 
changes  were  also  made  at  her  direc- 
tion. Although  Mr.  Stevens  was 
sometimes  at  the  building  with  his 
wife,  yet  she  did  most  of  the  talking 
and  gave  most  of  the  orders,  and  she 
was  frequently  there  without  him.  In 
view  of  this  state  of  facts  the  court 
reversed  the  judgment  in  Kuenzel  v. 
Nicolson  (1898)  73  Mo.  App.  14,  on 
the  ground  that  "whatever  difference 
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where  evidence  that  the  wife  exercised 
an  independent  authority  over  the  per- 
formance of  the  contract  is  found  in 


combination  with  other  elements  of  a 
like  significance.'^ 
In  some  cases  the  giving  of  direc» 


of  opinion  there  may  be  as  to  the  side 
to  which  this  evidence  gravitates^ 
there  can  be  no  doubt  but  that  the 
evidence  in  support  of  the  plaintiff's 
theory  was  of  character  sufficient  to 
be  denominated  substantial;  and, 
therefore,  applying  the  principles 
above  stated,  the  appellate  court 
should  not  disturb  the  order  of  the 
trial  judge  [i.  e.,  for  a  new  trial] 
made  in  the  exercise  of  a  discretion 
which  was  within  his  province  alone." 

In  McDonnell  v.  Nicholson  (1896) 
67  Mo.  App.  408,  which  involved  an- 
other claim  arising  out  of  the  same 
contract,  the  testimony  of  a  subcon- 
tractor to  the  effect  that  when  he 
asked  Mrs.  Stevens  for  the  specifica- 
tions, to  find  out  whether  the  plaster- 
ing was  to  b^  finished  with  the  smooth 
or  granular  finish,  she  answered  that 
it  must  be  smoothly  finished,  if  as  held 
to  constitute  independent  and  sub- 
stantial evidence  of  the  alleged  agency 
of  the  husband.  In  this  point  of  view 
certain  declarations  of  his  were  pro- 
nounced to  be  competent  proof  against 
his  wife. 

In  Thompson  v.  Kehrmann  (1895) 
60  Mo.  App.  488,  the  evidence,  with  re- 
spect to  which  the  opinion  was  ex- 
pressed that  "all  that  was  said  or  done 
by  the  wife  might  be  well  ascribed  to 
wifely  interest  in  the  improvements 
being  put  upon  her  land  by  her  hus- 
band," was  as  follows:  The  husband 
was  general  manager  for  a  fioral  com- 
pany, and  entered  into  a  written  con- 
tract with  the  plaintiffs,  in  his  own 
name,  for  the  erection  of  two  green- 
houses on  the  lot  in  question,  which 
was  owned  by  his  wife.  A  written 
contract  for  the  erection  of  a  dwelling 
house  on  the  same  premises  had  short- 
ly before  been  signed  by  the  husband 
and  wife,  and  was  in  course  of  per- 
formance. After  the  drafting  of  the 
contract  for  the  greenhouses,  the  hus- 
band said  he  could  not  sign  until  he 
showed  it  to  his  wife.  During  an  in- 
terview which  they  had  the  next  day 
with  one  of  the  plaintiffs,  the  husband 
spoke  of  omitting  temporarily  the 
construction  of  one  of  the  greenhouses 
provided  for  in  the  plans,  but  the  wife 
remarked  that  she  did  not  want  any 
building  going  on  after  she  got  into 
the  dwelling  house.  The  following 
day  the  contract  under  review  was 
signed  by  the  husband  alone.    While 


the  work  was  progressing,  the  wife 
had  several  conversations  with  plain- 
tiffs, in  the  course  of  which  she  stated 
that  she  and  her  husband  were  anx- 
ious to  go  away  during  the  summer, 
and  "she  wished  they  would  hurry  up 
the  work."  On  one  occasion,  when  the 
plaintiffs  told  the  husband  they  want- 
ed $1,000,  his  wife  said:  "Well,  we 
will  try  to  raise  it,  and  go  ahead  with 
the  work."  When  the  first  payment 
on  the  contract  was  due,  the  husband 
gave  his  individual  note  for  $1,500,. 
which  was  indorsed  by  the  wife,  so 
that  it  might  pe  discounted;  but  not 
being  able  to  discount  it,  the  plaintiffs 
returned  it  to  the  husband,  and  re- 
ceived thereafter  certain  payments  in 
cash.  Afterwards  the  fioral  company 
made  an  assignment  and  there  was 
some  talk  between  plaintiffs  and  Mrs. 
Kehrmann  about  making  "some  ar- 
rangement," as  she  could  not  meet  the 
note  she  had  indorsed.  She  also  spoke 
of  selling  her  house  if  she  could  get 
a  chance. 

See  also  Carthage  Marble  &  White- 
Lime  Co.  V.  Bauman  (1891)  44  Mo. 
App.  386,  note  2,  supra. 

'^  Such  was  the  situation  in  the  cases 
cited  infra.  Only  the  evidence  relat- 
ing to  the  directions  is  referred  to, 
the  rest  being  stated  under  the  ap- 
propriate heads.  Wheaton  v.  Trimble 
(1887)  145  Mass,  345,  1  Am.  St.  Rep. 
463, 14  N.  E.  104  (wife  personally  gave 
the  petitioner  directions  as  to  parts 
of  the  work,  and  selected  papers  for 
upper  rooms) ;  Collins  v.  Megraw 
(1871)  47  Mo,  495  (wife  to  some  ex- 
tent gave  personal  directions  respect- 
ing the  work,  although  her  husband 
was  the  principal  manager)  ;  Gillies 
V.  Gibson  (1908)  17  Manitoba  L,  R. 
479  (during  the  progress  of  the  work 
the  defendant  and  her  husband  were 
frequently  in  the  office  of  the  company 
which  lent  the  money  for  the  work, 
giving  directions  as  to  the  buildings). 

In  Chicago  Lumber  Co.  v.  Mahan 
(1893)  53  Mo.  App.  425,  it  was  held 
error  to  take  the  case  from  the  jury 
where  the  evidence  was  to  the  follow- 
ing effect:  That  the  contract  for  the 
erection  of  the  house  in  question  was 
let  through  an  architect  for  the  own- 
ers; that  the  wife  had  knowledge  of 
the  construction  of  the  house  from  the 
beginning;  that  she  had  given  a  mort- 
gage on  her  land  to  raise  money  to  pay 
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tions  has  been  discussed  as  a  circuin« 
stance  tending  to  show,  not  that  the 
husband  was  the  wife's  agent,  but  that 
she  was  actually  a  party  to  the  con- 
tract in  question.^ 

So  far  as  the  remedial  rights  of  the 
claimant  are  concerned  it  is  obviously 
a  matter  of  indifference,  from  which 
point  of  view  such  evidence  is  regard- 
ed. 


§  IS.  Wife's  offer  of  euggesHons   oon- 
oeming  the  %oor1c. 

In  some  cases  it  has  been  laid  down 
or  assumed  that  the  fact  of  the  hus- 
band's agency  cannot  be  inferred  from 
testimony  which  shows  that  the  wife 
made  "suggestions"  with  regard  to  the 
manner  in  which  the  work  should  be 
done.^  But  it  is  scarcely  necessary  to 
point    out    that,    in    many    instances, 


for  the  house;  that  she  had  paid  all 
the  money  which  had  been  paid  on 
account  of  the  building;  that  she  had 
made  these  payments  on  the  orders 
of  the  architect  who  had  let  the  con- 
tract; that  she  took  personal  supervi- 
sion of  the  construction  of  the  house, 
and  on  several  occasions,  when  her 
husband  ordered  the  contractor  to  de- 
viate from  the  specifications  and 
plans,  she  commanded  him  to  comply 
with  them;  that  she  frequently  told 
the  contractor  that  he  must  build  the 
house  according  to  the  specifications, 
and  not  alter  them  without  consent; 
that  it  was  her  money  which  was  pay- 
ing for  the  house,  and  her  husband 
had  nothing  lo  do  with  the  matter; 
that  she  had  finally  compelled  the 
contractor  to  quit  the  contract  be- 
cause he  was  not  doing  the  work  to 
suit  her;  and  that,  ever  since  the  com- 
pletion of  the  house,  she  had  herself 
been  collecting  the  rents  derived  from 
the  improvements  thus  made. 

•  In  Rand  v.  Parker  (1887)  93  Iowa, 
396,  35  N.  W.  493,  where  it  was  sought 
to  establish  the  lien  upon  the  wife's 
realty  for  lumber  furnished  by  the 
claimant  and  used  in  the  construction 
or  repair  of  a  building,  and  in  making 
other  improvements,  the  evidence 
showed  that  the  lumber  was  pur- 
chased by,  and  charged  to,  the  hus- 
band»  and  that  he  gave  his  note  for 
the  amount  found  to  be  due.  The 
theory  of  the  defendant  was  that  the 
wife  contracted  with  her  husband  to 
make  the  improvements  for  a  named 
sum  of  money,  which  she  paid  him, 
and  that  the  plaintiff  was  a  subcon- 
tractor, who,  as  the  statutory  notice 
had  not  been  given,  was  not  entitled 
to  the  relief  demanded.  But  the 
court,  relying  mainly  on  the  evidence 
of  a  carpenter  as  to  various  direc- 
tions given  by  the  wife  with  regard 
to  the  work,  both  before  and  after  it 
was  begun,  held  that  the  evidence 
clearly  showed  that,  so  far  as  the 
claimant  was  concerned,  she  was  a 


contractee.  It  might  be  that  both  she 
and  her  husband,  were;  but,  if  so, 
both  were  principals,  and,  whichever 
theory  is  adopted,  the  claimant  was 
entitled  to  a  lien. 

See  also  Taylor  v.  Gilsdorfl  (1874) 
74  lU.  354. 

1  Conway  v.  Crook  (1886)  66  Md. 
290,  7  Atl.  402  (suggestions  regarding 
alterations  in  the  cupboards  and 
porch  of  a  house) ;  Chicago  Lumber 
Co.  V.  Mahan  (1893)  53  Mo.  App. 
425. 

In  Alexander  v.  Perkins  (1897)  71 
Mo.  App.  286,  where  the  only  evidence 
to  connect  defendant  with  the  trans- 
action was  that,  upon  one  occasion 
when  she  was  in  the  house  under  con- 
struction, and  near  the  bathroom, 
where  one  of  the  plaintifTs  employees 
was  at  work  on  the  basin  of  the  wash- 
stand,  she  told  him  ''to  be  sure  and 
get  the  closet  working  all  right,''  it 
was  held  that  this  was  not  sufficient 
to  make  a  case  for  plaintiff.  The  court 
observed  that  "it  would  be  strange  if 
any  single  disconnected  utterance  con- 
cerning work  contracted  for  in  the 
name  of  the  husband  should  be  held 
evidence  sufficient  to  establish  an 
agency."  Chicago  Lumber  Co.  v. 
Mahan  (1893)  53  Mo*  App.  428,  was 
cited. 

In  Duress  v.  Broderick  (1899)  78 
Mo.  App.  260,  where  a  judgment  in 
favor  of  the  wife  was  sustained,  a  por- 
tion of  the  evidence  which  was  held 
to  be  insufficient  to  establish  the 
claimant's  right  to  a  lien  consisted  of 
her  own  testimony  to  the  effect  that 
her  husband  wanted  to  please  her, 
and  always  asked  her  how  she  wanted 
things  done;  that  during  a  conversa- 
tion which  the  contractor  aad  her  hus- 
band held  in  her  presence  about  the 
reconstruction  of  the  house  in  ques- 
tion, she  said  that  her  husband  want- 
ed to  know  whether  she  "wanted  it  so 
and  so;"  that  she  replied  that  she 
would  like  it  either  this  way  or  that 
way;  that  she  and  her  husband  talked 
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there  must  be  great  difficulty  in  de- 
termining whether  the  language  used 
by  her  should  be  placed  in  the  cate- 
gory of  "suggestions"  or  of  "direc- 
tions." What  is  in  substance  and  ac- 
tual purport  a  peremptory  order  may 
be,  and  frequently  is,  expressed  in 
words  which,  on  their  face,  amount 
merely  to  an  expression  of  preference. 
This  aspect  of  the  matter  should  al- 
ways be  explained  to  the  jury  in  any 
case  where  the  distinction  between 
these  two  evidential  elements  is  re- 
lied upon  by  the  defendant. 

In  MiLLiGAN  V.  Alexander  (report- 
ed herewith)  ante,  1022,  it  will  be  ob- 
served that,  in  one  of  the  syllabi  pre- 
pared by  the  court,  the  wife's  "con- 
sent" was  declared  to  be  inferable  from 
evidence  that  the  wife  "gave  directions 
or  made  suggestions"  regarding  the 
work.  For  the  purposes  of  the  doc- 
trine thus  laid  down,  ^  the  probative 
values  of  "directions"  and  "sugges- 
tions" were  apparently  assumed  to  be 
equal.  If  so,  the  position  taken  can 
scarcely  be  regarded  as  correct,  in  view 
of  the  authorities  cited  in  this  and 
preceding  sections,  which  show  that, 
according  to  the  generally  accepted 
theory,  those  values  are  in  many  in- 
stances essentially  different. 

§  19,  Wife's   exhibition   of   interest   in 
what  ttaa  done  tinder  the  contract. 

The  fact  that  the  wife  "took  some 


interest"  in  the  manner  in  which  the 
building  in  question  was  to  be  erected 
has  been  mentioned  as  one  of  several 
items  of  evidence  which  were  regard- 
ed as  tending  to  prove  the  husband's 
agency.^  But  it  may  reasonably  be 
assumed  that  no  court  would  hold  so 
colorless  an  element  to  be  sufficient 
of  itself  to  justify  the  allowance  of  a 
lien.  That  it  is  not  sufficient  has  been 
expressly  held  by  an  intermediate  court 
of  appeal.'  Other  illustrations  of  the 
same  doctrine  are  found  in  the  cases  in 
which  the  enforceability  of  the  claim 
has  been  regarded  as  turning  upon  the 
question  whether  the  acts  and  words 
of  the  defendant  betokened  simply  a 
"wifely  interest"  in  the  work  per- 
formed under  the  contract  made  by  the 
husband,  or  the  exercise  of  that  degree 
of  authority  which  is  deemed  to  show 
that  she  was  a  principal  in  the  trans- 
action..  See  §  17,  supra. 

§  fdO.  Cost  of  tcoric  or  materiaie  defrayed 
iy  wife*  8  money. 

Evidence  that  the  money  of  the  wife 
was  applied  to  the  payment  of  the 
claims  of  the  persons  engaged  in  per- 
forming labor,  or  furnishing  materials 
under  the  contract  entered  into  by  the 
husband,  is  regarded  as  tending  strong- 
ly to  prove  that  she  was  the  real  prin- 
cipal.^    The  probative  significance  of 


over  the  plans  with  the  architect;  and 
that  nothing  was  done  by  her  husband 
about  the  house  without  first  consult- 
ing her  about  it  to  see  if  she  liked 
it.  ' 

*i  Tarr  v.  Muir  (1899)  107  Ky.  283, 
58  S.  W.  663. 

«In  Groth  ▼.  Stahl  (1892)  8  Colo. 
App.  8,  80  Pac.  1051,  it  was  observed : 
"What  the  case  contains  to  show  her 
knowledge  that  her  husband  was  go- 
ing to  build,  that  the  work  was  being 
done,  and  that  she  took  a  lively,  wife- 
ly interest  in  the  progress  of  the  labor, 
does  not  amount  to  that  proof  of 
agency  which  the  law  requires  when 
the  materialman  seeks  to  charge  it 
with  a  lien  for  supplies  which  were 
furnished  under  a  contract  entered 
into  with  one  who  was  the  owner  of 
the  pronerty." 

» In  Thompson  v.  Shepard  (1882)  85 
Ind.  352,  the  court  thus  stated  its  con* 


elusions :  "From  these  facts,  it  seems 
to  us,  the  inference  follows  that  the 
house  was  built  by  the  husband  of  the 
appellee  for  her,  either  as  her  agent 
or  for  the  $400  as  a  contractor.  The 
facts  that  she  was  the  owner  of  the 
land  on  which  the  house  was  built^ 
and  that  she  furnished  $400  with 
which  to  build  it,  not  only  forbid  the 
idea  that  it  was  built  by  the  husband 
voluntarily  and  without  her  consent, 
but  compel  the  conclusion  that  it  was 
built  by  him  for  her,  pursuant  to  an 
understanding  and  arrangement  with 
her,  by  which  he  was  to  construct  the 
building  for  the  $400,  or,  as  her  agent, 
take  the  money  and  erect  the  build- 
ing for  her." 

In  Rimmey  v.  Getterman  (1884)  6S 
Md.  424,  the  material  facts  and  the 
conclusions  drawn  therefrom  by  the 
court  are  thus  stated:  "Mr.  Gietter- 
man  had  no  money  or  property.     The 
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this  element  is  doubtless  particularly  weighty  when,  as  in  the  cases  cited  be- 


wife  had.    She  bought  the  farm  for 
him  to  work.    She  so  testifies  in  addi- 
tion to  the  admission  of  the  answer. 
It  needed  houses  and  she  agreed  to 
furnish  the  money  to  pay  for  building 
them.     She  could  not,  in  the  start, 
agree  to  pay  for  them  without  there- 
by   agreeing   to    build    them.      They 
would  greatly  enhance  the  value  of 
her  farm,  and  be  hers,  and  she  could 
not  have  expected  her  husband,  with- 
out means,  to  have  them  built  on  his 
credit,  and  that  sh^  was  to  escape  lia- 
bility for  their  cost.    By  agreeing  they 
should  be  built,  and  that  she  would 
furnish  the  money  to  pay  for  them,  we 
must  hold  that  she  made  her  husband 
her  agent  to  have  it  done.     .     .     . 
When  Rimmey's  credit  failed  to  secure 
the  necessary  lumber  she  came  for- 
ward and  agreed  to  pay  the  lumber 
dealers   their  money,   and   forthwith 
the  material  came.    About  this  there 
is  no  controversy;  she  admits  it.   Dur- 
ing the  progress  of  the  work  she  made 
sundry  payments  on   account  of  it. 
This  she  also  admits.    ...    In  ad- 
dition to  all  this  we  have  Mr.  Ensor's 
account  of  what  Mrs.  Getterman  said 
to  him  when  she  came  to  see  him, 
after  he  wrote  to  her  that  he  had  the 
claim  to  collect,  and  unless  it  was  paid 
he  would  have  a  lien  and   proceed 
against  the   buildings.     He   testifies 
that    she    was    much    troubled,    and 
begged   that   he   would   not   proceed 
against  the  buildings,  and  said  'that 
she  would  pay  Mr.  Rimmey  what  she 
owed  hinu'    She  did  not  contend  that 
her  husband  was  liable  and  she  was 
not.    She  speaks  of  what  she  owed, 
and  not  what  he  owed.    She  only  ob« 
jected   to  the   amount  claimed,   and 
made  no  other  objection  to  paying  the 
bill.    She  said  all  she  wanted  to  know 
'was  how  much  she  owed  Mr.  Rim- 
mey;* that  she  would  mortgage  her 
property  and  pay  all  the  claims  for 
erecting  the  buildings.    In  all  this  in- 
terview she  recognized  the  debt  as 
hers*  and  that  she  must  arrange  for 
its  payment.    Taking  all  these  circum- 
stances,  admissions,   and   statements 
into  consideration,  we  think  there  is 
no  escape  from  the  conclusion  that 
Getterman  acted  as  his  wife's  agent, 
and  that  the  contract  must  be  regard- 
ed as  made  for  her.    If  the  authority 
was  not  express,  it  was  necessarily 
implied  from  what  was  said  and  done 
for  her." 

In  Collins  v.  Megraw  (1871)  47  Mo. 


495,  one  of  the  circumstances  relied 
upon  was,  that  the  wife  joined  the  hus- 
band in  the  execution  of  a  note  in 
settlement  of  the  plaintiff's  claim. 

In  Carthage  Marble  &  White-Lime 
Co.  V.  Bauman  (1893)  55  lilo.  App. 
204,  it  appeared  from  the  testimony 
given  by  the  husband  and  the  wife 
on  cross-examination  that,  about  t^n 
years  before  the  house  in  question  was 
erected,  the  wife  sold  another  house 
for  $16,000;  that  the  husband  used  the 
money  in  partly  paying  for  some  busi- 
ness property,  the  title  to  which  was 
taken  in  his  individual  name;  that 
subsequently  he  purchased  the  lot  on 
which  the  house  in  question  was  built, 
paying  $5,000,  taking  the  title  to  his 
wife;  and  that  he  afterwards  expend- 
ed about  $18,000  in  making  the  im- 
provements. Held,  that  the  question 
of  the  husband's  agency  had  been 
properly  submitted  to  the  jury,  as  it 
was  a  justifiable  inference  from  this 
testimony  that  the  money  derived 
from  the  original  sale  was  regarded 
as  belonging  to  the  wife;  that  the 
husband  invested  it  for  her  benefit; 
and  that  in  purchasing  the  lot  and  in 
building  the  house  he  was  refunding 
to  her  that  money  and  the  reasonable 
profits   arising  from  its   investment. 

In  Farmilo  v.  Stiles  (1889)  52  Hun, 
450,  5  N.  Y*  Supp.  579,  a  nonsuit  was 
held  to  be  erroneous,  where  the  wife 
testified  that  her  husband  procured  the 
house  in  question  to  be  built  for  her 
and  at  her  request,  and  that  she  fur- 
nished Him  from  time  to  time  with 
money  to  pay  for  it  as  the  work  pro- 
gressed. 

In  H.  C.  Behrens  Lumber  Co.  v. 
Lager  (1910)  26  S.  D.  160,  128  N.  W. 
698,  Ann.  Cas.  1913A,  1128,  one  of  the 
evidential  elements  adverted  to  was 
that  the  wife  personally  directed  the 
payment  of  $250  to  the  plaintiff  on  its 
account  while  its  material  was  being 
furnished. 

In  Young  v.  Swan  (1896)  100  Iowa, 
323,  69  N.  W.  566,  where  the  husband 
purchased  lumber,  and  paid  for  it  with 
money  furnished  by  his  wife,  it  was 
held  that  in  an  action  by  the  vendor 
to  establish  and  foreclose  a  mechan- 
ics' lien  against  the  property  of  the 
wife,  he  could  not  insist  that  this 
payment  should  be  applied,  to  the 
detriment  of  the  wife,  upon  the  gen- 
eral account  which  the  husband  had 
with  the  vendor  at  the  time  when  the 
purchase  was  made. 
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low,  she  borrowed  the  money  with  the 
view  of  using  it  for  this  purpose.*  But 
such   an   intention   clearly   cannot   be 


predicated  unless  some  independent 
testimony  going  to  show  that  she  knew 
of  the  contract  is  offered,* 


*Such  was  the  situation  in  Chicago 
Lumber  Co.  v.  Mahan  (1898)  53  Mo. 
App.  425.    See  §  17,  note  4,  supra. 

In  Frohlich  v.  Carroll  (1901)  127 
Mich.  561,  86  N.  W.  1034,  the  finding 
of  the  trial  judge,  that  the  husband 
entered  into  the  contract  on  behalf  of 
his  wife,  was  held  to  be  correct  "be- 
yond question,"  the  evidence  being  to 
the  effect  that  the  wife  owned  the 
land;  that  she  knew  the  buildings 
were  to  be  erected  thereon;  that  she 
wanted  th^m  built;  that  she  used 
funds  of  her  own,  and  borrowed  more 
to  pay  upon  the  contract,  and  that 
she  drew  her  own  personal  checks  to 
the  complainant  and  other  contrac- 
tors. 

In  Fischer  v.  Anslyn  (1888)  30  Mo. 
App.  316,  the  court  thus  stated  its  con- 
clusions: "If  the  wife  had  been  be- 
fore the  court  on  the  appeal  we  think 
the  court,  upon  the  evidence,  would 
l^ave  been  warranted  in  finding  that' 
she  was  bound  by  her  husband's  con- 
tract in  building  the  house,  for  the 
record  plainly  shows  that  the  wife 
contemplated  building,  having  mort- 
gaged her  property  to  raise  money  for 
that  express  purpose,  and  covenanted 
with  the  mortgagee  that  she  would 
keep  the  premises  free  from  all  me- 
chanics' liens.  Can  it  be  said  that 
after  she  had  permitted  her  husband 
to  go  on  and  make  the  contract  for 
these  contemplated  improvements, 
and  superintend  the  erection  thereof, 
and  expend  her  money  thus  raised  as 
she  intended  it  should  be  expended, 
and  have  moved  in  and  occupied  the 
house,  that  the  policy  of  the  law  will 
permit  her  to  claim  that  not  only  her 
interest  in  the  land,  but  that  the 
house  also,  is  not  subject  to  a  me- 
chanics' lien  for  materials  that  en- 
tered into  the  construction  of  the 
building?  ...  We  do  not  think 
that  she  can  shield  herself  behind 
such  a  defense.  'Qui  facit  per  alium, 
facit  per  se,'  is  a  maxim  entirely  ap- 
plicable here." 

In  Boeckeler  Lumber  Co.  v.  Wahl- 
brink  (1915)  191  Mo.  App.  334,  177 
S.  W.  741,  the  liability  of  the  wife 
was  predicated  on  the  ground  of  es- 
toppel.    See  §  28,  note  2,  infra. 

«In  Cattell  v.  Ferguson  (1892)  8 
Wash.  541,  28  Pac.  750,  the  evidence 
showed  that  about  a  week  before  the 


claimants  signed  a  contract  with  the 
husband  for  the  erection  of  a  build- 
ing on  the  wife's  property,  the  hus- 
band and  wife  obtained  from  a  real 
estate  company,  a  loan  for  .which  they 
executed  a  mortgage  upon  certain 
lands,  including  the  real  estate  in 
question,  the  mortgage  being  given  to 
secure  the  loan,  and  also  the  perform- 
ance of  a  contract  by  which  the  hus- 
band and  wife  bound  themselves  to 
make  improvements  of  a  certain  value 
on  the  lands  mortgaged.  One  of  the 
plaintiffs  testified  that  the  husband 
had  told  him  they  were  borrowing  the 
money  for  the  purpose  of  putting  up 
the  building.  The  court  was  of  opin- 
ion that  the  plaintiffs  should  have 
been  nonsuited,  for  the  reason  that  at 
the  time  they  rested  their  case  there 
was  no  proof  upon  which  the  claim  of 
agency  could  stand.  This  statement 
of  the  husband  was  not  sufficient  to 
support  that  claim,  and  no  act  on  the 
part  of  the  wife,  apart  from  the  giv- 
ing of  the  mortgage  aforesaid,  was 
proved.  "It  was  not  shown  that  she 
had  any  knowledge  of  the  contract, 
or  of  the  work  being  done."  The 
case  was,  however,  allowed  to  proceed, 
and  the  testimony  given  by  the  hus- 
band in  his  wife's  behalf  was  held  to 
be,  when  taken  in  connection  with  that 
previously  introduced,  sufficient  to 
establish  prima  facie  the  fact  of  his 
agency.  The  part  of  his  testimony 
upon  which  the  court  laid  most  stress 
consisted  of  his  statement  that  the 
claimants  did  not  stand  in  the  relation 
of  ordinary  contractors,  because  they 
had  obliged  his  wife  by  becoming  her 
bond  for  the  completion  of  the  build- 
ing. This  was  declared  to  be  some 
proof  that  the  wife  knew  what  was 
going  on  with  reference  to  the  erec- 
tion of  the  building,  and  that  she  had 
participated  therein ;  also,  that  it  was 
her  building  and  was  being  erected 
for  her.  His  testimony  was  only  in- 
telligible upon  the  theory  that  the 
instrument  he  referred  to,  wherein  the 
plaintiffs  became  sureties  for  his  wife 
in  the  erection  of  the  building  in  ques- 
tion, was  also  the  contract  relating 
to  the  improvements  mentioned  in  the 
mortgage;  or,  perhaps,  a  bond  given 
by  the  appellant  as  additional  security 
for  its  performance. 
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There  is  some  authority  for  the  doc- 
trine that  the  sigrnificance  of  this  ele- 
ment is  not  impaired  by  the  circum- 
statice  that  the  husband  furnished  a 
part  of  the  money  expended  on  the 
work.*  But  possibly  this  doctrine 
needs  some  qualification  with  refer- 
ence to  the  ratio  between  the  respec- 
tive amounts  paid  by  the  husband  and 
the  wife.  There  is  much  difficulty  in 
conceding  that  the  same  inference  is 
indicated,  irrespective  of  whether  a 
small  or  a  large  part  of  the  total  cost 
of  the  work  is  defrayed  by  the  wife. 

§  21,  Objection  by  wife  to  performance 
of  the  contract. 

It  is  clear  that  the  wife's  property 
cannot  be  subjected  to  a  lien  where  it 
is  proved  that  she  protested  against 
the  making  of  the  improvement  in  ques- 
tion, and  that  her  protest  was  commu- 
nicated to  the  claimant.* 

The  effect  of  a  specific  provision  that 
a  married  woman  who  desires  to  dis- 
claim responsibility  in  respect  of  work 
which  is  being  performed  on  her  land 


shall  file  a  written  notice  showing  that 
she  does  not  consent  thereto  depends 
upon  the  terms  of  the  statute.  But 
there  is  presumably  no  existing  en- 
actment which  is  susceptible*  of  a  con- 
struction which  will  enable  a  claimant 
to  subject  her  property  to  a  lien,  even 
though  she  may  not  have  known  that 
the  work  was  in  progress." 

§  22.  Miscellaneous  circumstances  tend' 
ing  to  prove  agency  of  husband. 

The  following  circumstances  have 
been  held  to  have  a  tendency  to  show 
that,  in  making  the  arrangements  for 
building  a  house  on  the  wife's  prop- 
erty, the  husband  was  acting  as  her 
agent : — 

That  he  had  no  interest  in  the  par- 
ticular piece  of  land  upon  which  the 
improvements  in  question  were  made.* 

That  one  of  the  contractors  employed 
by  the  husband  delivered  most  of  the 
materials  directly  to  the  wife.* 

That  the  wife  joined  her  husband  in 
the  execution  of  a  lease  which  provid- 
ed for  the  erection  of  the  building.' 


*Frohlich  v.  Carroll  (1901)  127 
Mich.  561,  86  N.  W.  1034  (fact  was 
characterized   as   "immaterial"). 

» Morrison  v.  Clark  (1899)  20  Utah, 
482,  77  Am.  St.  Rep.  924;  59  Pac.  235. 

*The  New  Jersey  Mechanics*  Lien 
Law  (Revision,  p.  674,  §  9)  provides 
that  a  married  woman  on  whose  land 
any  building  is  erected  shall  be  taken 
as  consenting  thereto,  and  the  build- 
ing and  curtilage  shall  be  subject  to 
the  lien  created  by  the  act,  unless  the 
owner  files  in  the  clerk's  office  of  the 
county  where  the  land  is  situated  a 
notice  that  she  does  not  consent  to  the 
construction.  But  there  is  also  a  pro- 
viso (added  in  1876)  that  "nothing  in 
this  act  contained  shall  be  so  con- 
strued as  to  make  the  lands  of  any 
person  liable  for  any  building  or  re- 
.  pairs  not  authorized  by  the  owner,  or 
built  or  done  without  the  knowledge 
of  the  owner."  In  Dodge  v.  Remain 
(1889)  —  N.  J.  — ,  18  Atl.  114,  the 
court  construed  this  proviso  as  im- 
porting that,  in  order  to  charge  the 
wife's  property  with  a  lien,  "she  must 
.  .  .  have  authorized  the  erection, 
or  she  must  have  had  knowledge  that 
the  building  was  being  erected,  and 
upon  such  knowledge  failed  to  file  the 
statutory  notice  of  her  dissent." 
There  it  was  conceded  that  there  was 


no  direct  proof  of  the  wife's  knowl- 
edge of  the  fact  that  the  building  in 
question  was  being  erected  on  her 
lands.  The  inference  of  such  knowl- 
edge which  it  was  sought  to  draw 
from  the  fact  that  she  lived  quite 
near  to  the  premises,  and  must  have 
observed  the  construction  of  the 
building,  was  held  to  be  effectually 
overcome  by  the  clear  proof  that  dur- 
ing the  period  under  discussion  she 
was  confined  by  serious  illness  to  a 
part  of  her  residence  from  which  it 
was  impossible  to  see  her  land.  The 
contention  that  she  might  be  charged 
with  knowledge  of  the  work  through 
the  knowledge  which  her  husband 
possessed  was  rejected  on  the  ground 
that  his  agency  was  not  proved — so 
far,  at  all  events,  as  the  transaction 
of  business  with  the  claimants  was 
concerned. 

» Cattell  V.  Ferguson  (1892)  3  Wash. 
541,  28  Pac.  750. 

*  Interstate  Bldg.  &  L.  Asso.  v. 
Ayers  (1897)  71  IlL  App.  529,  affirmed 
in  (1898)  177  111.  9,  52  N.  E.  842. 

•A.  A.  Nicol  Heating  &  Plumbing 
Co.  V.  J.  B.  Neevel  &  Sons  Constr.  Co. 
(1915)  187  Mo.  App.  584,  174  S.  W. 
161,  distinguishing  Henry  Weis  Cor- 
nice Co.  V.  Neevel  (1915)  187  Mo.  App. 
496,  174  S.  W.  169,  as  a  case  in  which 


1050 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


^  23,  Miacellaneous  drcumstances  tend^ 
ing  to  disprove  agency  of  husband. 

The  circumstances  falling  under  this 
category  are  as  follows : — 

That  the  claimant  did  not  know  that 
the  materials  in  question  were  to  be 
used  for  the  purpose  of  repairing  a 
house  owned  by  the  wife.* 

That  the  claimant  did  not  know  that 
the  wife  owned  the  land  on  which  the 
work  in  question  was  performed.* 

That  the  wife  did  not  know  that  the 
materials  in  respect  of  which  the  lien 
is  claimed  were  purchased  by  her  hus- 
band on  credit.* 

That  the  wife  took  no  part  in  the 
planning  or  construction  of  the  build- 
ing in  question.* 

That  the  wife  had  not  "suggested  al- 
terations during  the  progress  of  the 
work."  • 

That  the  wife  did  not  contribute  any 
of  her  own  money  towards  the  erection 
of  the  building  in  question.^ 

That  the  wife  did  not  give  any  di- 
rections regarding  the  work  in  ques- 
tion.'' 

That  the  husband  executed  in  his 


own  name  the  contract  for  the  build- 
ing of  the  structures  in  question,  but 
signed  jointly  with  his  wzfe  the  con- 
tract for  the  erection  of  a  dwelling 
house  on  the  same  lot.* 

That,  the  wife  took  no  part  in  the 
purchase  of  the  materials  used  for  the 
building  in  question.* 

That  for  all  the  purposes  of  occu- 
pancy and  enjoyment,  as  well  as  keep- 
ing in  repair,  the  husband  treated  as 
his  own  the  house  which  the  claimant 
repaired." 

§  24,  Miscellaneous    circumstances    not 
tending  to  prove  husband's  agency. 

The  mere  fact  that  the  wife  owned 
the  land  on  which  the  house  was  erect- 
ed is  not  sufficient  to  charge  her  or  her 
estate  with  the  cost  of  the  house.* 

The  conclusion  that  the  husband  act- 
ed as  his  wife's  agent  in  making  the 
contract  for  the  erection  of  a  house  on 
her  land  was  in  one  case  held  not  to 
be  warranted  by  the  mere  fact  that 
the  house  was  to  serve  as  a  residence 
for  herself  and  her  children.* 

In  another  case  it  was  held  that  the 


there  was  no  evidence  of  the  wife's 
having  authorized  the  construction  of 
the  building  in  question. 

*Wendt  V.  Martin  (1878)  89  III. 
189 

*  Copeland  v.  Kehoe  (1880)  67  Ala. 
594;  Wendt  v.  Martin  (111.)  supra; 
Kansas  City  Planing  Mill  Go.  v. 
Brundage  (1887)  25  Mo.  App.  268; 
Duress  v.  Broderick  (1899)  78  Mo. 
App.  260  (evidence  of  claimant's  want 
of  knowledge  was  treated  as  counter- 
vailing the  effect  of  other  testimony 
from  which  it  appeared  that  the  fact 
of  the  improvements  being  made  under 
a  contract  made  with  her  husband  was 
known  to  her,  and  that  she  was  con- 
sulted about  the  details  of  the  im- 
provements and  examined  and  ap- 
proved the  plans). 

*  Price  V.  Seydel  (1877)  46  Iowa, 
696;  Young  v.  Swan  (1896)  100  Iowa, 
323,  69  N.  W.  566. 

*  Rust-Owen  Lumber  Co.  v.  Holt 
(1900)  60  Neb.  80,  83  Am.  St.  Rep. 
512,  82  N.  W.  112. 

*  Thompson  v.  Eehrmann  (1895)  60 
Mo.  App.  488. 

*  Conway  v.  Crook  (1886)  66  Md. 
290,  7  Atl.  402. 

''Jones  V.  Walker  (1875)  63  N.  Y. 
612;  Rust-Owen  Lumber  Co.  v.  Holt 


(Neb.)  supra;  Getty  v.  Tramel  (1885) 
67  Iowa,  288,  25  N.  W.  245  (lumber 
purchased  for  barn) ;  James  v.  Dal- 
bey  (1899)  107  Iowa,  463,  78  N.  W. 
51  (lightning  rods  purchased  for 
house  and  barn).  In  the  former  of 
these  Iowa  cases  the  wife's  disapproval 
was  apparently  not  communicated  to 
the  claimant;  in  the  latter  it  was.  'But 
this  circumstance  seems  to  be  imma- 
terial, in  the  absence  of  specific  evi- 
dence that  the  wife  had  held  out  her 
husband  as  her  agent. 

*  Thompson  v.  Eelyrmann  (Mo.)  su- 
pra. 

*  Rust-Owen  Lumber  Co.  v.  Holt 
(1900)  60  Neb.  80,  83  Am.  St.  Rep. 
512,  82  N.  W.  112. 

"Jones  V.  Walker  (1875)  63  N.  Y. 
612. 

*Lauer  v.  Bandow  (1878)  43  Wis. 
556,  28  Am.  Rep.  571.  This  doctrine 
is  plainly  taken  for  granted  in  all  the 
cases  cited  in  this  subtitle. 

*  Gamett  v.  Berry  (1876)  3  Mo.  App. 
197.  The  court  relied  upon  the  con- 
sideration that  ''it  was  no  part  of 
[the  wife's]  duty  or  care  to  provide  a 
home  for  herself  and  her  children. 
That  was  incumbent  on  the  husband 
and  father.  The  occupancy  of  the 
premises  was  his  beneficial  use,  and 
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right  of  the  plaintiffs  to  enforce  a  lien 
for  labor  performed  in  a  mine  belong- 
ing to  the  wife  could  not  be  predicated 
from  evidence  that»  when  conversing 
with  them,  she  said  that  her  husband 
ivanted  it  worked,  and  that  she  would 
^ee  they  were  paid.' 

In  another  case  it  was  held  that  the 
fact  that  the  wife  signed  a  joint  note 
ior  the  materials  furnished  did  not 
show  that  they  had  been  furnished  at 
her  request.^ 

In  another  case  it  was  held  that  no 
^'request,"  within  the  meaning  of  the 
statute,  was  shown  by  evidence  to  the 
effect  that  on  one  occasion^  while  the 
petitioners  were  at  work  on  the  house 


in  question,  she  stated  what  her  hus- 
band's wishes  were  with  regard  to  a 
certain  detail,  and  added  that,  "if  her 
husband  was  suited,  all  would  be  suit- 
ed." » 

§  24%.  Credit   given    to   Ivusband   alone; 
probative  Hgnificanoe  of  this  fact. 

In  many,  of  the  cases  in  which  the 
agency  of  the  husband  was  denied,  the 
circumstance  that  the  labor  or  ma- 
terials in  respect  of  which  the  lien  was 
claimed  had  been  furnished  solely  on 
his  credit  has  been  adverted  to  as  one 
of  the  grounds  of  the  decision.*  Ob- 
viously, however,  the  probative  force 
of  such  evidence  may,  in  another  point 


not  hers."  Compare  Wadsworth  v. 
Hodge  (1889)  88  Ala.  500,  7  So.  194, 
where  the  same  fact  was  considered 
from  a  different  point  of  view. 

«  Folsom  V.  Cragen  (1887)  11  Colo. 
205,  17  Pac.  515. 

*  Johnson  v.  Tutewiler  (1871)  35 
Ihd.  353. 

» Bliss  V.  Patten  (1858)  5  R  I.  380, 
The  court  said:  "She  expresses  no 
wish  of  her  own,  ^  gives  no  direction, 
makes  no  inquiry,  assumes  no  respon- 
sibility; much  less  does  she  express 
any  wish  or  desire  that  the  work 
should  be  done  for  her,  or  at  her  ex- 
pense. To  say  that  if  it  pleased  her 
husband  it  would  please  herself,  and 
all  would  be  pleased,  is  but  saying 
that  she  and  they  desired  that  his 
wishes  should  be  gratified." 

» Copeland  v.  Kehoe  (1880)  67  Ala. 
594;  Wadsworth  v.  Hodge  (1889)  88 
Ala.  500,  7  So.  194;  Hawkins  Lumber 
Co.  V.  Brown  (1893)  100  Ala.  217,  14 
So.  110;  McGeever  v.  Harris  (1906) 
148  Ala.  503,  41  So.  930;  Wendt  v. 
Martin  (1878)  89  lU.  139,  followed  in 
Little  V.  Vredenburgh  (1884)  16  lU. 
App.  189;  Campbell  v.  Jacobson 
(1893)  145  m.  389,  34  N.  E.  39;  Getty 
V.  Tramel  (1885)  67  Iowa,  288,  25  N. 
W.  245;  Willard  v.  Magoon  (1874)  30 
Mich.  273;  Duross  v.  Broderick 
(1899)  78  Mo.  App.  260;  Bradford  v. 
Higgins  (1891)  31  Neb.  192,  47  N.  W. 
749. 

In  Ziegler  v.  Galvin  (1887)  45  Hun, 
44,  9  N.  Y.  Supp.  459,  a  finding  of  fact 
that  the  Ijusband  made  the  contract 
kimself,  and  intended  to  carry  it  out, 
and  pay  the  consideration  named  to 
the  contractor,  and  that  the  wife  did 
not  expect  or  intend  to  pay  any  part 
thereof,  was  held  to  be  inconsistent 


with  the  conclusion  of  the  trial  court 
that  the  husband  was  acting  as  his 
wife's  agent. 

In  Reese  v.  Cornell  (1916)  172  Iowa, 
734,  154  N.  W.  1002,  where  the  infer- 
ence that  the  husband  was  acting  for 
his  wife  was  held  not  to  be  warranted 
by  evidence  which,  although  it  showed 
that  he  represented  her  in  some  mat- 
ters as  to  painting,  repairing,  procur- 
ing insurance,  and  looking  after  the 
yard,  also  disclosed  that  the  erection 
of  the  house  was  an  enterprise  of  his 
own,  and  that  he  entered  into  the  con- 
tract on  his  own  account.  The  court 
said:  'If  Cornell  contracted  in  his 
own  behalf  for  the  erection  of  the 
house,  and  the  contractor  dealt  with 
him  with  that  understanding,  Mrs. 
Cornell,  the  owner  of  the  realty  on 
which  the  house  was  erected,  is  not 
thereby  rendered  liable  to  the  con- 
tractor or  subcontractors,  even  though 
he  might  have  bound  her  by  contract 
in  her  behalf  had  he  been  so  disposed, 
or  even  though  she  may  have  contrib- 
uted something  thereto,  as  the  old 
house,  toward  the  enterprise." 

In  HiNES  V.  HOLLINGSWORTH  (report- 
ed herewith)  ante,  1018,  the  ground 
upon  which  it  was  held  that  the  claim- 
ant could  not  subject  the  wife's  prop« 
erty  to  a  lien  was  that  the  contract 
for  the  improvements  on  her  land  had 
been  made  by  the  husband  on  his  own 
credit,  and  that  it  was  understood 
that  the  mechanics  were  not  to  look  to 
the  lien  as  a  security  for  his  debt. 

In  Kansas  City  Planing  Mill  Co.  v. 
Brundage  (1887)  25  Mo.  App.  268,  the 
following  remarks  were  made :  "Mrs. 
Brundage  being  admitted  the  owner 
of  the  land  on  which  the  building  was 
erected,  it  devolved  upon  the  plaintiff 
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of  view,  be  regiirded  as  being  that  of 
an  element  which,  whenever  its  pres- 
ence is  established,  demonstrates  the 
nonliability  of  the  wife,  irrespective  of 
whether  the  husband  was  or  was  not 
her  agent. 

IV,  Adoption  of  the  husband's  eontrtict 
by  the  toife.  Estoppel  of  wife  to  deny 
her  liability, 

§  26,  Ratification,  when  predioable. 

As  already  stated  in  §  13,  supra,  the 
language  used  in  many  of  tne  cases 
cited  in  subtitle  II.  is  often  such  as  to 
render  it  uncertain  whether  the  court 
regarded  the  evidence  under  review  as 
tending  to  prove  or  disprove  the  exist- 
ence of  a  contract  to  which  the  wife 
was  already  a  party,  or  as  tending  to 
prove  or  disprove  the  fact  of  her  hav- 
ing ratified  a  contract  to  which  she 
had  not  previously  been  privy.  When- 
ever there  is  any  uncertainty  concern- 


ing the  rationale  of  the  decisions,  they 
are  dealt  with  in  that  subtitle;  In  the 
present  section  only  those  will  be  re- 
viewed which  have  been  explicitly  re- 
ferred to  the  notion  of  a  ratification. 

Some  of  the  cases  under  this  head 
illustrate  the  application  of  the  gen- 
eral principles  of  the  law  of  agency^ 
that  ''a  ratification  can  only  be  effec- 
tual between  the  parties  when  the  act 
is  done  by  the  agent  avowedly  for,  or 
on  account  of,  tne  principal,  and  not 
when  it  is  done  for  or  on  account  of 
the  agent  himself,  or  of  some  third 
person;"^  and  that  a  ratification  of  a 
contract  cannot  be  inferred  unless  it 
appears  that  the  party  alleged  to  have 
ratified  it  had  knowledge  of  all  the  ma- 
terial facts  involved.^ 

In  others  the  question  eonsidered 
was  simply  whether  a  ratification  could 
warrantably  be  inferred  from  tne  evi- 
dence introduced.'     There  is  explicit 


to  show  a  contract  made  with  her,  or 
her  agent  for  her,  for  the  work  and 
materials.  The  only  contract  put  in 
evidence  was  between  W.  H.  Brundage 
as  the  owner,  and  Moore  Brothers, 
as  contractors.  It  was  reduced  to 
writing.  Mrs.  Brundage  was  not  a 
party  to  it.  It  does  not  purport  on  its 
face  to  be  made  in  her  behalf,  or  for 
her  use  and  benefit,  nor  by  W.  H. 
Brundage  as  her  agent.  It  was  his 
personal  undertaking,  and  shows  that 
the  contractors  looked  to  him  for  pay. 
It  is  the  accepted  rule  of  law  that  an 
action  to  enforce  a  lien  can  only  be 
brought  against  the  debtor.'' 

^  Story  on  Agency,  §  2512;  quoted 
in  Kansas  City  Planing  Mill  Co.  ▼. 
Brundage  (1887)  25  Mo.  App.  268» 
where  the  court  laid  it  down  that,  the 
contract  ''having  been  made  by  the 
husband  in  his  own  name,  and  not  as 
agent,  and  one  which  he  undertook  to 
perform  in  his  own  right,  therei  can 
be  no  ratification  invoked  in  the  case." 

In  Wilson  v.  Andalusia  Mfg.  Co. 
ante,  1016,  the  conclusion  of  the  lower 
court  that  the  wife  bound  herself  and 
her  property,  was  disapproved  for  the 
reason  that  "her  acts  in  causing 
changes  of  plans  for  the  repairs,  and 
her  practically  constant  presence  at 
the  building  during  its  alteration  and 
repair,  could  not  be  referred  to  her 
ratification  of  the  contract  for  mate- 
rials that  was  not  made  or  attempted  to 
be  made  in  her  name  or  for  her.  On  the 


contrary,  that  was  made  by  her  huB- 
band  alone,  on  his  own  responsibility." 

'Young  V.  Swan  (1896)  100  iowa» 
828,  69  N.  W.  566  (wife,  wno  furnished 
husband  with  money  to  pay  for  all 
the  materials  required  for  a  nouse,  did 
not  know  that  the  lumber  supplied  by 
the  plaintiff  had  been  purchased  on 
credit). 

Mn  Bartlett  v.  Mahlum  (1893)  88 
Iowa,  329,  56  N.  W.  514,  where  the 
plaintiff  claimed  a  lien  for  materials 
furnished  to  a  person  wl|)o  had  con- 
tracted with  the  defendant,  William 
Mahlum,  for  the  erection  of  a  house, 
it  appeared  that  he  conducted  the 
whole  business  in  his  own  name  and 
for  himself,  without  disclosing  any 
agency.  The  defendants  relied  upon 
the  fact  that  a  house  and  lot  belong- 
ing to  Mrs.  Mahlum  was  conveyed  as 
consideration  for  building  the  new 
house.  But  the  court  said :  "Concede 
this  to  be  true,  yet  Mrs.  Mahlum 
knew  that  her  husband  was  acting 
and  contracting  in  his  own  name,  and 
as  owner  of  lot  5,  and  she  at  all  times 
acquiesced  therein  and  consented  to 
what  he  did.  Whatever  may  be  their 
rights  as  between  themselves,  we  must 
hold  under  the  facts  that,  for  all  the 
purposes  of  this  case,  William  Mahl- 
um is  the  owner  of  said  lot;  and  the 
person  for  whom  the  house  was  erect- 
ed. The  result  must  be  the  tfame, 
whether  he  acted  as  principal^w^r 
agent,  for  Mrs.  Mahlum  fully  author* 
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authority  for  a  doctrine  that  a  ratifica- 
tion by  the  wife  of  a  contract  for  the 
erection  of  a  house  cannot  be  inferred 
from  the  mere  fact  that  it  was  to 
^erve  as  a  residence  for  herself  and  her 
children.* 

^  27.  Acceptance  of  the  benefits  of  the 

contract. 

In.  the  footnotes  are  collected  some 
•cases  in  which  the  liability  of  th^ 


wife's  property  to  be  subjected,  to  a 
lien  was  considered  with  reference  to 
the  general  rule  that  a  person  who, 
with  knowledge  of  all  the  material 
facts,  accepts  and  retains  the  benefits 
of  an  unauthorized  contract  made  by 
another  person,  assuming  to  act  as  his 
agent,  may  be  subjected,  on  the  ground 
of  an  implied  ratification,  to  the  obli- 
gations arising  from  the  contract.^ 


ized  and  ratified  all  his  acts  relating 
to  the  transaction." 

In  Barker  v.  Berry  (1880)  8  Mo. 
App.  446,  the  court  observed:  "The 
wife,  in  her  domestic  capacity,  has 
her  own  sphere,  and  may  certainly 
'give  directions  how  she  wants  the 
closets  and  pantry  finished,' — ^which 
is  all  she  did  here, — ^without  authoriz- 
ing an  inference  that  she  adopts  as 
her  own  the  contract  of  another  per- 


t» 


son. 

In  Bodey  v.  Thackara  (1891)  143 
Pa.  171,  24  Am.  St.  Rep.  526,  22  Atl. 
754,  a  verdict  for  the  plaintiffs  was 
held  to  be  warranted  by  evidence 
^which  showed  that  the  wife  assented 
to  the  contract  in  question,  which  was 
in  fact  made  by  her  husband  on  her 
behalf  and  for  her  benefit;  that  the 
materials  for  which  the  lien  was 
claimed  were  furnished  with  her 
knowledge  and  consent;  that  they 
were  reasonably  necessary  for  the 
improvement  of  her  separate  estate, 
and  were  used  for  that  purpose;  that 
the  wife  was  frequently  upon  the 
premises,  during  the  progress  of  the 
work,  giving  directions  as  to  the  ma- 
terials that  were  being  furnished  by 
the  plaintiffs,  and  also  as  to  the  man- 
ner of  construction ;  in  short,  that  she 
understandingly  acted  as  though  she 
herself,  and  not  her  husband,  was  one 
of  the  parties  to  the  written  contract. 

See  also  Bumgartner  v.  Hall  (1896) 
163  lU.  136,  45  N.  E.  168,  afiirming 
(1895)  64  III.  App.  45,  where  certain 
evidence  (not  stated)  as  to  the  wife's 
conduct  during  the  progress  of  the 
work  was  held  to  show  ratification. 

In  Wright  v.  Hood  (1880)  49  Wis. 
235,  5  N.  W.  488,  it  was  held  that  a 
ratification  of  a  contract  for  the  im- 
provement of  a  dwelling  house  could 
not  be  inferred  from  evidence  which 
merely  showed  that,  when  the  work- 
men of  the  plaintiff  went  to  the  house 
to  make  measurements,  the  wife  was 
in  the  kitchen  at  her  work,  and  said 
they  must  not  go  upstairs  yet,  but 


wait  a  minute,  as  one  of  the  young 
ladies  was  not  out  of  the  bedroom; 
and  that  at  another  time,  when  a  load 
of  these  materials  arrived  at  the 
house,  she  told  the  teamster  to  leave 
them  outside,  but  when  informed  that 
it  might  rain,  she  told  her  children  to 
carry  them  in.  The  court  said: 
'*There  is  nothing  in  these  simple  and 
common  acts  and  words  of  the  wife, 
in  respect  to  the  common  and  ordi- 
nary conduct  of  family  and  household 
affairs,  at  all  incompatible  with  her 
entire  exemption  from  all  liability  or 
responsibility  in  reference  to  these 
materials,  so  contracted  for  and  fur- 
nished by  and  for  the  husband,  al- 
though to  improve  her  house,  for  the 
use  of  her  family,  including  her  hus- 
band." 

*Garnett  v.  Berry  (1876)  8  Mo. 
App.  201. 

Another  point  of  view  in  which  this 
element  may  be  regarded  is  indicated 
by  the  declaration  of  the  same  court 
in  Kansas  City  Planing  Mill  Co.  v. 
Brundage  (1887)  25  Mo.  App.  268, 
that  the  existence  of  the  express  con- 
tract with  the  husband  renders  it  im- 
possible to  charge  the  wife  with  ''an 
implied  obligation  to  pay  for  the  im- 
provement of  her  property,  because 
it  was  her  home." 

Un  Schmidt  v.  Joseph  (1880)  66 
Ala.  475,  it  was  held  that  a  charge 
which  was  virtually  equivalent  to  the 
sustaining  of  a  demurrer  to.  the  evi- 
dence should  not  have  been  given, 
where  it  appeared  that  the  materials 
in  respect  of  which  the  lien  was 
claimed  had  been  selected  by  the  hus- 
band for  the  house  in  question,  that 
the  wife  was  enjoying  the  use  and 
benefit  of  them  after  they  had  been 
put  into  the  house,  and  that  she  had 
not  expressed  any  dissent  from  such 
use. 

In  Taggart  v.  Kern  (1899)  22  Ind. 
App.  271,  58  N.  E.  651,  where  the  hus- 
band and  wife  owned  the  land  in  ques- 
tion as  tenants  by  the  entireties,  it 
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§  28.  Bstappel  of  wife  to  reMst  enforce" 

tnent  of  lien. 

An  examination  of  the  decisions 
which  have  turned  on  the  theory  of  an 
estoppel  against  the  wife  shows  that 
the  subject  has  been  discussed  under 
two  distinct  aspects. 


In  some  of  the  cases,  the  wife's  con- 
duct has  been  treated  as  an  element 
which  raised  an  estoppel  against  deny- 
ing the  husband's  agency  in  respect  of 
making  the  contract  and  procuring  its 
execution.^  To  the  predication  of  an 
estoppel  of  this  description  it  is  an 


appeared  from  the'  findings  of  the 
trial  judge  that  the  wife  objected  to 
the  erection  of  the  building,  but  they 
also  showed  that  she  stood  by,  saw  the 
work  being  done  as  it  progressed, 
knew  that  materials  were  being  fur- 
nished therefor,  boarded  the  carpen- 
ters, moved  into  the  new  house,  was 
still  occupying  it,  and  had  made  two 
attempts  to  borrow  money  with  which 
to  pay  and  discharge  the  liens.  The 
court  said:  "She  thus  accepted  the 
benefits  accruing  from  the  labor  and 
materials  which  went  into  the  build- 
ing, and  is  still  enjoying  such  bene- 
fits. It  seems  to  us  that  this  is  a  com- 
plete acceptance  of  the  building  which 
was  the  result  of  the  labor  and  ma- 
terials performed  and  furnished  by 
appellees,  and  a  ratification  of  the 
acts  of  her  husband."  One  of  the  au- 
thorities relied  upon  was  Wilson  v. 
Logue  (1892)  131  Ind.  191,  81  Am.  St. 
Rep.  426,  30  N.  E.  1079,  in  which  it 
was  held  that  where  land  was  owned 
by  husband  and  wife  as  tenants  by 
the  entireties,  and  the  husband,  with 
the  knowledge  of  his  wife  and  with- 
out objection  on  her  part,  purchased 
material  to  replace  a  bam  on  said 
premises,  which  had  been  destroyed 
by  fire,  and  the  wife  was  present  when 
the  material  was  delivered  and  used 
in  the  construction  of  the  building, 
and  made  no  objection,  the  party  fur- 
nishing the  material  might  acquire 
and  enforce  a  lien  against  the  prop- 
erty. The  court  also  cited  Dalton  v. 
Tindolp  (1882)  87  Ind.  490,  in  which 
it  was  held  that,  where  a  husband  and 
wife  hold  real  estate  in  joint  tenancy, 
a  mechanics'  lien  may  be  acquired 
thereon  for  materials  for  the  construc- 
tion of  a  dwelling  house,  under  a 
written  contract  signed  by  the  hus- 
band, and  not  by  the  wife,  where  it 
appears  that  the  wife  acquiesced  in, 
and  consented  to,  the  construction  of 
the  building. 

In  Chicago  Lumber  Co.  ▼.  Mahan 
(1893)  53  Mo.  App.  425,  one  of  the 
circumstances  relied  upon  as  showing 
that  the  wife  had  ratified  the  contract 
was  that  she  had  collected  the  rents 
accruing  from  the  building  in  ques- 


tion. The  same  evidential  element, 
conjoined  with  the  fact  that  she  and 
her  husband  had  occupied  a  part  of 
the  building  themselves,  was  the 
basis  of  the  judgment  in  Tarr  v.  Muir 
(1899)  107  Ky.  286,  53  S.  W.  663. 

In  McCarty  v.  Carter  (1868)  49  IlL 
53,  95  Am.  Dec.  572,  where  one  of  the 
defendants  was  the  minor  daughter 
of  the  other,  an  instruction  was  held 
erroneous  by  which  the  jury  were  in 
effect  told  that  the  mere  receipt  of 
rents  and  profits  from  the  building 
in  question  by  the  wife  and  Lucy  J. 
Davis  would  involve  the  creation  of 
a  lien,  even  though  they  had  neither 
made  the  contract  themselves,  nor  au- 
thorized it  to  be  made  for  them,  and 
had  no  knowledge  as  to  the  nature  of 
the  contract  upon  which  the  building 
was  being  erected.  The  court  said: 
"Even  admitting  them  to  have  both 
been  competent  to  contract,  certainly 
the  mere  fact  that  McCarty  made  a 
contract  for  them,  without  their  au- 
thority or  knowledge,  would  neither 
bind  them  nor  compel  them  to  submit 
to  a  lien  merely  as  a  consequence  of 
receiving  rent.  If  they  had  been 
competent  to  contract,  and  knew  that 
the  building  was  being  erected  under 
a  contract  made  in  their  behalf,  by 
a  contract  made  in  their  behalf,  by 
them,  and  had  permitted  the  contrac- 
tor to  proceed  under  that  belief,  a  very 
different  question  would  be  present- 
ed." 

*  "A  married  woman  may,  by  silent- 
ly acquiescing  in  the  contract  of  one 
who,  to  her  knowledge,  assumes  to 
act  as  her  agent,  be  estopped  to  deny 
the  agency."     Hoffman  v.  McFadden 

(1892)  56  Ark.  217,  35  Am.  St.  Rep. 
101,  19  S.  W.  753. 

In  Hawkins  Lumber  Co.  v.  Brown 

(1893)  100  Ala.  217,  14  So.  110,  it  was 
conceded  that  the  doctrine  of  estoppel 
might  have  been  invoked  "if  the  hus- 
band had  contracted  in  the  name  of 
the  wife,  representing  himself  as  her 
authorized  agent,  and,  with  a  knowl- 
edge of  this  fact,  she  had  acquiesced 
or  had  given  countenance  to  the  exer- 
cise of  such  authority  as  her  •agent.'* 
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obviously  essential  prerequisite  that 
she  should  be  proved  to  have  had 
knowledge  of  all  the  material  circum- 
stances incidental  to  the  creation  and 
performance  of  the  contract.* 

In  other  cases  the  conception  relied 
upon  was  that  the  wife  had,  by  failing 
to  disclose  her  interest  in  the  property 


to  which  her  husband's  contract  had 
reference,  estopped  herself  from  set^ 
ting  up  that  interest  against  the  claim- 
ant. The  general  principles  applicable 
in  this  point  of  view  have  been  thus 
stated  by  the  supreme  court  of  Illinois : 
"Where  the  owner  of  property  holds 
out  another  or  allows  him  to  appear 


*In  Anderson  v.  Armstead  (1873) 
69  111.  452,  where  the  wife  was  held 
to  be  estopped  from  denying  that  her 
husband  was  acting  as  her  agent  in 
making  the  contract  for  furnishing 
certain  materials  and  painting  her 
house,  the  allegation  in  the  wife's 
answer,  denying  her  knowledge  of 
these  facts,  was  disproved  by  evi- 
dence which  showed  that,  on  two  dif- 
ferent occasions,  when  she  was  at  the 
house  while  the  work  was  being  done, 
in  company  with  her  husband,  the 
claimant  spoke  to  him  about  the 
work;  that  while  the  work  was  being 
done,,  she  and  her  husband  were 
boarding  only  about  one  block  from 
the  house  and  in  plain  view  of  it;  and 
that  the  house  was  being  fitted  up  for 
a  residence  for  herself  and  husband, 
and  was  occupied  as  such  soon  after 
the  claimant's   work  was  completed. 

In  Richards  v.  John  Spry  Lumber 
Co.  (1897)  169  III.  238,  48  N.  E.  63, 
affirming  (1896)  64  111.  App.  347,  the 
evidence  showed  that  the  wife  had,  by 
a  power  of  attorney  duly  executed, 
authorized  her  husband  to  execute 
leases,  collect  rents,  etc. ;  that  she  had 
entered  into  a  contract  in  writing  with 
one  White  to  make  certain  repairs  and 
furnish  materials;  that  this  contract 
was  signed  for  her  by  her  attorney  in 
fact;  that  she  saw  and  read  the  con- 
tract; that  White  sought  to  purchase 
lumber  and  other  materials  from  the 
claimant,  but  that  these  were  not 
furnished  until  the  claimant's  agent 
had  had  an  interview  with  the  hus- 
band; that  he  purchased  the  lumber, 
to  be  charged  to  his  wife,  and  prom- 
ised to  pay  for  the  same  before  any 
part  of  the  money  was  paid  to  White ; 
and  that  the  wife  had  knowledge  that 
the  husband  was  assuming  to  act  as 
her  attorney  in  fact  in  making  this 
contract  and  in  being  present  and 
watching  the  work  as  it  progressed. 
Held,  that  the  wife  was  estopped  from 
denying  a  liability  for  the  husband's 
acts. 

In  Boeckeler  Lumber  Co.  v.  Wahl- 
brink  (1915)  191  Mo.  App.  334,  177  S. 
W.  741,  the  facts  which  were  held  to 


show  as  a  matter  of  law  that  the  wife 
was  estopped  from  denying  the  agency 
of  her  husband  in  the  erection  of  the 
house  in  question,  and  that  she  there- 
by bound  her  property  for  the  value 
of  the  material  which  went  into  the 
construction  of  the  house,  were  as 
follows :  That  Mr.  Eicks,  the  husband, 
had  first  used  his  own  money,  to  de- 
fray the  cost  of  building  the  house, 
and  then  borrowed  more  on  the  secu- 
rity of  a  trust  deed  executed  by  him- 
self and  his  wife ;  that  she  knew  that 
this  money  which  had  been  borrowed 
by  her  husband  was  for  the  purpose 
of  completing  the  erection  of  the 
house  on  her  lot,  and  made  no  objec- 
tion to  encumbering  her  property; 
that  she  was  frequently  on  the  prem- 
ises while  the  building  was  being 
erected;  that  she  knew  it  was  being 
erected  as  a  family  residence;  that 
the  husband  had  no  interest  in  the 
lot;  that,  so  far  as  it  appeared,  no  ob- 
jection made  by  the  wife  to  the  loca- 
tion of  the  building  was  communicat- 
ed to  anyone  except  her  husband;  and 
that,  according  to  her  own  testimony, 
she  had  nothing  to  do  with  any  ar- 
rangement of  detail  in  respect  to  the 
house  or  its  building. 

In  McNichols  v.  Kettner  (1887)  22 
111.  App.  493,  where  the  defense  was 
rested  upon  the  ground  that  the  writ- 
ten contract  was  signed  by  the  hus- 
band, and  did  not  purport  to  bind  the 
wife,  the  evidence  showed  that  it 
was  the  understanding  of  all  the  par- 
ties  that  the  money  to  pay  for  the 
building  in  question  was  to  be  derived 
from  the  earnings  of  a  son  of  the  de- 
fendant; that  the  claimant  supposed 
that  the  title  to  the  land  on  which  the 
building  was  to  be  erected  was  in  the 
husband,  and  had  him  sign  the  con- 
tract for  that  reason ;  that  the  defend- 
ant must  have  known  the  terms  of  the 
contract,  as  she  made  all  the  pay- 
ments that  were  made  upon  it  from 
money  given  to  her  by  her  son.  The 
court  said:  "The  money  which  her 
son  gave  her  to  pay  upon  the  build- 
ing must,  under  such  circumstances, 
be  regarded  aa  a  gift  to  her,  as  the 
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as  the  owner  of  or  as  having  full  pow- 
er of  disposition  over  the  property, 
and  innocent  parties  are  thus  led  into 
dealing  with  such  apparent  owner,  or 
person  having  the  apparent  power  of 
disposition,  they  will  be  protected. 
Their  rights,  in  such  cases,  do  not  de- 
.  pend  upon  the  actual  title  or  authority 
of  the  party  with  whom  they  have  di- 
rectly dealt,  but  they  are  derived  from 
the  act  of  the  real  owner  which  pre- 
cludes him  from  disputing,  as  against 


them,  the  existence  of  the  title  or  pow- 
er he  caused  or  allowed  to  appear  to  be 
vested  in  the  party  upon  the  faith  of 
whose  title,  or  power,  they  dealt.* 
It  is  immaterial  .  .  .  whether  she 
in  fact  authorized  the  particular  con- 
tract to  be  made  or  not.  The  question 
is  not  what  power  did  her  husband 
actually  have  over  the  property,  but 
what  power  did  she^  by. her  acts  and 
omissions,  permit  him  to  represent 
himself  to  the  appellant  to  have?"^ 


lot  was,  and  when  she  paid  it  out  up- 
on the  contract,  she  paid  it,  not  ap 
her  husband's  money  or  her  son's 
money,  but  as  her  own  money,  which 
she  was  expending  to  improve  her  own 
property;  under  all  the  circumstances 
we  think  that  appellant  is  estopped  to 
deny  that  her  husband  acted  as  her 
agent  in  making  the  contract.  She 
permitted  him  to  interfere  about  an 
improvement  which  the  evidence 
shows  she  wanted  made  upon  her  lot. 
She  negotiated  with  appellee  [claim- 
ant] about  the  cost,  and  the  amount 
of  the  instalments  to  be  paid  for  the 
work;  she  actually  made  all  the  pay- 
ments that  ever  were  made  for  the 
work,  and  as  far  as  she  paid,  seems 
to  have  done  so  in  accordance  with 
the  contract.  Her  husband  does  not 
seem  to  have  had  anything  further 
to  do  about  the  matter  than  to  partic- 
ipate in  the  preliminary  negotia- 
tions, and  to  have  signed  the  written 
contract.  To  permit  appellant  now  to 
defeat  appellee  from  getting  his  pay 
would  be  to  allow  her  to  profit  by  this 
interference  of  her  husband,  which 
she  knew  of  and  acquiesced  in,  and 
thus  commit  a  fraud  upon  appellee, 
who,  in  good  faith,  built  the  cottage 
upon  her  lot  in  which  she  and  her 
husband  now  live." 

For  a  case  in  which  the  element  of 
an  estoppel  was  held  to  be  excluded 
by  the  consideration  that,  under  the 
circumstances  shown,  the  wife  might 
have  supposed  that  the  work  in  ques- 
tion was  being  done  on  the  personal 
credit  of  her  husband,  see  Coorsen  v. 
Ziehl  (1899)  103  Wis.  381,  79  N.  W. 
562,  §  29,  note  10   (b),  infra. 

*  To  the  end  of  this  sentence  the 
language  of  Bigelow  on  Estoppel,  p. 
468,  is  adopted  almost  verbatim  by 
the  court. 

*  Anderson  v.  Armstead  (1873)  69 
Til.  452  (wife  had  neglected  to  record 
her  deed  in  a  reasonable  time).  One  of 
the  cases  cited  was  Schwartz  v.  Saun- 


ders (1867)  46  111.  18,  where  the  fol- 
lowing language  was  used :  "The  con- 
tract for  the  building  was  made  with 
her  full  knowledge,  approbation,  and 
consent,  as  we  are  bound  to  infer 
from  the  testimony,  and  she  did  not 
disclose  her  interest.  She  knew  very 
well  what  was  going  on  and  she  took 
no  steps  to  prevent  it,  and  ought  now 
to  be  estopped  from  objecting,  or  of 
setting  up  her  right  to  defeat  the 
plaintiff." 

"Where  the  husband  contracts  for 
the  improvement  of  his  wife's  prop- 
erty with  one  who  believes  him  to  be 
the  owner,  and  the  wife,  knowing  this 
fact,  permits  the  work  to  be  done 
without  disclosing  her  right,  it  has 
been  held  that  she  will  be  estopped  to 
set  up  her  title  in  defense  of  an  ac- 
tion to  enforce  the  contractor's  lien." 
Hoffman  v.  McFadden  (1892)  56  Ark. 
217,  35  Am.  St.  Rep.  101,  19  S.  W.  753, 
citing  Bigelow,  Estoppel,  602,  603; 
2  Jones,  Liens,  §  1264. 

In  Hawkins  Lumber  Co.  v.  Brown 
(1893)  100  Ala.  217,  14  So.  110,  it  was 
conceded  that,  "if  the  husband  had 
represented  to  the  materialmen  that 
the  property  to  be  improved  belonged 
to  him,  and  on  this  false  representa- 
tion the  goods  were  obtained,  and  the 
wife,  with  knowledge  of  such  false 
representation,  had  permitted  the  im- 
provements to  be  made  without  objec- 
tion, probably  the  equitable  rule  of 
estoppel  might  be  invoked." 

In  Bruck  V.  Bowermaster  (1889)  36 
111.  App.  5lO,  it  was  held  that  grood 
grounds  for  an  estoppel  against  the 
wife  were  shown  by  evidence  that 
the  whole  work  was  done  on  her  prop- 
erty; that  she  received  the  entire  ben- 
efits of  it ;  that,  knowing  her  husband 
to  be  insolvent  and  unable  to  pay  for 
the  work,  she  did  not  disclose  the  fact 
that  the  title  to  the  lots  stood  in  her 
name;  and  that  she  stood  by  and  say< 
the  work  and  directed  its  operatior  u 
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The  doctrine  enunciated  in  the  pas- 
sage above  quoted  is  subject  to  the 
qualification  indicated  by  the  follow- 
ing statement:  "The  mere  fact  that 
she  stood  by  and  permitted  her  hus- 
band to  construct  the  building  on  her 
property,  and  to  enter  into  contracts 
for  the  purpose  in  his  own  name  with- 
out objection  on  her  part,  and  with- 
out informing  [the  claimant]  that  she 
was  the  owner  of  the  lots,  would  not, 
of  itself,  if  she  did  not  know  that  he 
represented  himself  as  owner,  show 
any  fraudulent  conduct  on  her  part 
from  which  an  estoppel  would  arise."  * 
There  is  clearly  no  room  for  predicat- 
ing an  estoppel  on  the  grounds  thus 
explained,  if  it  appears  that  the  claim- 
ant had  knowledge,  either  actual  or 
constructive,  that  the  wife  was  the 
owner  of  the  land  on  which,  or  in  re- 


lation to  which,  the  work  in  question 
was  done.* 

It  may  be  remarked  that,  in  the  ar- 
guments of  the  courts,  the  distinction 
between  these  two  descriptions  of  es- 
toppel has  not  always  been  brought  out 
as  clearly  as  is  desirable.'' 

As  the  second  species  of  estoppel 
operates  irrespective  of  whether  the 
husband  was  or  was  not  the  wife's 
agent,  it  is  of  considerable  practical 
importance,  as  affording  claimants  a 
means  of  enforcing  a  lien  where  a 
case  involving  a  sealed  contract  is 
presented  in  a  jurisdiction  in  which 
the  strict  common-law  doctrine  pre- 
vails that  parol  evidence  is  not  ad- 
missible for  the  purpose  of  showing 
that  it  was  executed  by  the  husband  as 
agent  for  his  wife.' 

Cases  may  also  arise  in  which  the 


•Bastrup  v.  Prendergast  (1899)  179 
ni.  553,  70  Am.  St.  Rep.  128,  53  N.  E. 
995,  affirming  (1898)  76  111.  App.  335. 
See  also  Geary  v.  Hennessy  (1881)  9 
III.  App.  11,  where  it  was  held  that 
"the  mere  fact  that  the  improve- 
ments were  made  under  her  daily  in- 
spection, with  her  knowledge  and  con- 
sent, will  not  make  her  land  liable 
where  the  work  is  done  under  a  writ- 
ten contract  with  a  third  person." 

<  Hoffman  v.  McFadden  (1892)  56 
Art  217,  35  Am.  St.  Rep.  101,  19  S. 
W.  753;  Campbell  v.  Jacobson  (1893) 
145  IlL  389,  34  N.  E.  39  (evidence  of 
title  had  been  placed  on  record  long 
before  the  date  of  the  contract  in 
question). 

"'See,  for  example,  Anderson  v. 
Armstead  (1873)  69  III.  452. 

In  Barker  v.  Berry  (1881)  8  Mo. 
App.  446,  the  court  said:  ''Other 
cases  cited  by  the  plaintiff  are*  to  the 
effect  that  the  legal  owner  should 
not  stand  by  and  see  improvements 
put  upon  his  land  under  the  order  of 
another,  and  then  attempt  to  defeat 
the  lien.  But  the  case  at  bar  presents 
no  ground  for  estoppel.  The  wife  had 
a  right  to  suppose  that  the  material- 
men looked  to  the  written  contract 
as  made,  and  certainly  she  did  not  in 
any  way  authorize  her  husband  to  act 
for  her,  nor  did  he  assume  to  do  so. 
She  neither  said  nor  did  anything 
from  which  any  inference  could  be 
drawn  that  she  was  responsible.  Un- 
der these  circumstances,  how  the 
necessary  agency  is  to  be  established 
4  A.L.R.— 67. 


in  the  face  of  the  express  contract, 
which  subcontractors  were  bound  by, 
it  is  not  easy  to  discover.''  The  tran- 
sitions in  this  passage  from  one  de- 
scription of  estoppel  to  aribther  af- 
fords a  very  curious  example  of  con- 
fused thinking. 

The  difference  was  manifestly  pres- 
ent to  the  mind  of  the  court,  which  ob- 
served that  "here  the  owner  made  no 
contract,  and  she  cannot  be  held  lia- 
ble for  the  contract  of  another  not 
her  agent,  unless  she  had  done  some 
act  by  which  she  had  estopped  her- 
self from  relying  upon  her  rights," 
Geary  v.  Hennessy  (1881)  (111.)  su- 
pra. 

•In  Bastrup  v.  Prendergast  (1899) 
179  111.  553,  70  Am.  St.  Rep.  128,  53 
N.  E.  995,  affirming  (1898)  76  HI.  App. 
335,  the  following  evidence  was  held 
to  be  admissible:  That  the  wife  ob- 
served the  progress  of  the  work,  fre- 
quently inspecting  it;  that  important 
changes  were  made  and  contracts  en- 
tered into  in  accordance  with  her  di- 
rections; that  she  fully  understood 
and  authorized  all  that  was  being  done 
by  the  claimants  in  doing,  the  work 
and  furnishing  the  materials  for 
which  the  liens  are  claimed;  that  she 
knew  her  husband  was  insolvent,  so 
that  the  building  could  be  paid  for  in 
no  other  way  than  by  moneys  secured 
by  liens  upon  the  property;  and  that 
the  claimants  did  not  know  that  she, 
and  not  her  husband,  was  the  owner 
of  the  lots.  The  court  said:  "Here 
it  was  a  question  of  fact  pertinent  in 
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evidence,  although  not  sufficient  to  war- 
rant the  inference  of  the  husband's 
agency,  may  be  such  as  to  enable  the 
claimant  to  enforce  his  lien  on  the 
ground  of  estoppel.  But  so  far  the 
courts  have  not  devoted  much  atten« 
tion  to  this  important  phase  of  the 
subject.* 

In  MiLLiGAN  V.  Alexander  (reported 
herewith)  ante,  1022,  it  was  observed, 
with  reference  to  circumstances  simi* 
lar  to  those  with  which  the  present  sec- 
tion is  concerned,  that  "the  same  re- 
sult is  reached,  whether  the  wife  is 
made  liable  by  estoppel,  or  on  the  score 
of  agency,  presumed  from  her  knowl- 
edge of  and  acquiescence  in  the  im- 
provement made  on  her  land  by  her 
husband/'  The  opinion  was  also  ex- 
pressed that  "inasmuch  as  the  statute 
gives  a  married  woman  the  right  to 
contract  for  the  improvement  of  her 
property  as  freely  as  if  she  were  a 
feme  sole,  we  think  it  is  more  conso- 
nant with  reason  to  hold  her  liable  on 
the  ground  of  her  husband's  agehcy." 
From  what  is  stated  above  it  is  evi- 
dent that  the  f prmer  of  these  remarks 
needs  some  qualification,  inasmuch  as 
there  are  cases  in  which  parol  evi- 
dence may  not  be  admissible  to  prove 
the  husband's  agency,  while  it  is  al- 
ways  competent  to  establish  an  estoppel 
against  the  wife.  The  second  remark 
seems  to  be,  at,  the  very  least,  wanting 
in  precision.  There  is  much  difficulty 
in  conceding  that  in  cases  where  two 
legal  principles  are  equally  pertinent 


in  respect  of  a  certain  state  of  facts, 
it  is  more  "consonant  to  reason"  that 
one  of  them  should  be  invoked  rather 
than  the  other.  That  the  effect  of 
modern  legislation  in  enlarging  the 
privilege  of  married  women  cannot 
warrantably  be  regarded  as  a  decisive 
factor  in  thij  connection  is  indicated 
by  the  consideration  that  the  domain 
within  which  the  doctrine  of  estoppel 
operates  is,  on  the  whole,  coextensive 
with  that  covered  by  contractual  ca- 
pacity, whether  that  capacity  is  or  is 
not  defined  by  statute.*®  The  more 
simple  and  logical  position  seems  to  be 
that,  as  in  other  classes  of  cases  in 
which  the  evidential  situation  is  such 
that  it  may  be  considered  under  more 
than  one  juridical  aspect,  the  results 
of  the  wife's  acquiescence  may,  at  the 
option  of  the  court,  be  defined  with 
reference  to  the  principles  either  of 
the  law  of  agency  or  of  the  law  of  es- 
toppel. 

If  it  is  sought  to  bind  the  wife's 
property  by  way  of  an  estoppel,  the 
facts  relied  upon  as  creating  such  an 
estoppel  should  be  alleged." 

F.  Specific  statutory  provisions  operating 
so  as  to  render  the  htishand  the  agent 
of  his  wife. 

§  29,  Enactment  relating  to   the  effect 
of  the  owner's  "consent.*' 

In  Minnesota  it  has  been  enacted, 
with  respect  to  labor  or  materials 
which  may  be  the  subject  of  a  lien, 
that,   whenever  these   are   furnished 


the  case  whether  or  not  she  [defend- 
ant] had  knowledge  that  John  Mc- 
Nally  held  himself  out  to  the  appel- 
lees as  the  owner  of  the  property,  and 
permitted  him  to  contract  as  owner 
with  appellees  for  her  work  and  ma- 
terials to  be  used  in  constructing  the 
building  on  her  property.  Both  hus- 
band and  wife  resided  upon  the  prem- 
ises, and  we  are  of  the  opinion  that 
the  evidence  is  sufficient  to  charge  her 
with  knowledge  that,  in  making  his 
contracts  with  the  builders,  her  hus- 
band represented  himself  as  owner  of 
the  property,  and  that  they  relied  up- 
on that  representation  in  doing  their 
work  and  furnishing  the  materials." 

®In  Spears  v.  Lawrence  (1894)  10 
Wash.  868,  45  Am.  St.  Rep.  789,  38 
Pac.  1049,  it  appeared  that  during  the 


progress  of  the  work,  the  wife  was 
about  the  premises  with  her  husband, 
and  helped  to  select  the  colors  of  the 
paints  for  the  building.  Held,  that 
although  the  authority  of  her  husband 
to  make*  the  co;ntract  in  question  was 
not  shown,  the  wife  \Cas  estopped  to 
dispute  the  enforceabilitjy  of  the  lien. 

1^  Perhaps  the  only  excM)tion  to  this 
coincidence  is  that  whicn  is  created 
by  the  doctrine  of  those  c^rts  which 
hold  that  the  defendant  in  an  action 
on  the  ultra  vires  contract  of  a  cor- 
poration may,  under  certain,  circum- 
stances, be  estopped  from  pleiH^ing  its 
invalidity. 

"Wilson  V.  Schuck  (1879 »  5  IH- 
App.  572;  Geary  v.  HennessV  (1881) 
9  III.  App.  17. 


/ 


ANNO.— MECHANICS'  LIEN— AGENCY  OF  HUSBAND. 


1059 


*'by  or  with  the  knowledgre  and  consent 
of  a  n^arried  woman  who  is  the  owner 
of  the  property  benefited  thereby,  up-^ 
on  the  order  of  her  husband,  such 
knowledge  and  consent  shall  be  suffi- 
cient to  establish  that  such  husband 
acted  therein  as  the  agent  of  the  wife.'' 
Laws  1888,  chap.  48 ;  Laws  1885,  chap. 
46.  It  has  been  held  that  this  provi- 
sion is  applicable  as  a  rule  of  evidence, 
not  merely  for  the  purpose  of  estab- 
lishing a  lien,  but  also  for  the  purpose 
of  obtaining  a  personal  judgment 
against  the  wife;  and  that  the  agency 
of  the  husband  cannot  be  predicated 
from  evidence  which  shows  merely  the 
"knowledge"  of  the  wife,* 

In  Indiana  it  is  provided  that  '•when- 
ever repairs  or  improvements  are  made 
on  real  property  of  the  wife  by  order 
of  the  husband,  with  her  consent  there- 
to, in  writing,  delivered  to  the  con- 
tractor or  person  performing  the  labor, 
or  furnishing  the  material,  she  alone 
shall  be  personally  liable  for  the  labor 
performed  or  the  material  furnished." 
3  Burns's  Rev.  Stat.  1914,  §§  7860 
C6968) .  It  has  been  held  that  this  pro- 
vision has  no  application  to  real  estate 


which  the  wife  and  husband  own  as 
tenants  by  the  entireties.^ 

Obviously  the  effect  of  such  provi- 
sions as  the  above  is  to  eliminate  the 
possibility  of  any  doubt  concerning  the 
probative  force  of  the  wife's  consent. 
See  §  16,  supra. 

A  similar  result  has  been  produced 
in  other  jurisdictions  by  the  clauses  of 
general  scope  which  declare  that  a  lien 
may  be  acquired  not  only  where  the 
claim  is  founded  upon  a  contract  made 
with  the  owner  of  one  of  the  specified 
descriptions  of  property,  but  also 
where  work  was  performed  or  ma- 
terials furnished  "with  or  by  the  con- 
sent" of  such  owner.  As  the  **consent" 
upon  which  the  right  to  a  lien  is  thus 
conditioned  may,  in  one  point  of  view,. 
be  regarded  as  operating  so  as  to  place 
the  person  to  whose  acts  it  is  applica- 
ble in  the  position  of  an  agent  of  the 
consenting  party,  ^  the  present  mono- 
graph would  ndt  be  complete  without 
some  allusion  to  the  cases  in  which  the 
effect  of  this  element  has  been  dis- 
cussed with  reference  to  the  liability 
of  married  women.*  For  further  in- 
formation regarding  the  subject  in  its 


1  Smith  V.  Gill  (1887)  37  Minn.  455, 
35  N.  W.  178. 

In  McCarthy  v.  Caldwell  (1890)  43 
Minn.  442,  45  N.  W.  723,  where  a  new 
trial  was  ordered  on  the  ground  that, 
certain  evidence  tending  directly  to 
show  that,  while  the  work  was  in  prog- 
ress, the  wife  had  knowledge  of  it, 
and  made  certain  inquiries  and  re- 
marks expressive  of  approval,  had 
been  struck  out  by  the  trial  judge,  the 
court  was  of  opinion  that,  apart  from 
this  evidence,  the  conclusion  that  the 
labor  and  material  were  furnished 
with  the  authority,  knowledge,  and 
consent  of  the  wife  would  have  been 
amply  justified  by  testimony  to  the 
effect  that  the  wife  saw  some  of  the 
plumbing  work  in  question,  after  it 
had  been  put  in,  that  she  assured  one 
of  the  claimants  that  he  should  be 
paid  as  soon  as  the  work  was  finished, 
and  that  she  joined  with  her  husband 
in  a  note  and  mortgage  to  be  given 
to  them. 

i»Haehnel  v.  Seldentopf  (1916)  — 
Ind.  App.  — ,  114  N.  E.  422,  following 
Taggart  v.  Kern  (1899)  22  Ind.  App. 
271,  53  N.  E.  651,  which  relied  on  Wil- 
son V.  Logue  (1891)   131  Ind.  191,  31 


Am.  St.  Rep.  426,  30  N.  E.  1079,  and 
Dalton  V.  Tindolph  (1882)  87  Ind.  490. 
See  §  27,  note  1,  supra. 

*It  should  be  observed  in  this  con- 
nection that  the  fact  that  the  husband 
had  not  acted  as  the  wife's  agent  has 
in  some  cases  been  specified  as  one  of 
several  elements  which  were  regarded 
as  negativing  the  inference  of  her  con- 
sent. Huntley  v.  Holt  (1890)  58  Conn. 
445,  9  L.R.A.  11,  20  Atl.  469;  Lipp- 
mann  v.  Low  (1902)  69  App.  Div.  24, 
74  N.  Y.  Supp.  516;  Coorsen  v.  Ziehl 
(1889)  103  Wis.  381,  79  N.  W.  562. 

On  the  other  hand,  in  Schmalz  v. 
Mead  (1891)  125  N.  Y.  188,  26  N.  E. 
251,  the  fact  that  the  husband  had 
acted  on  behalf  of  his  wife  when  he 
signed  the  building  contract  in  ques- 
tion was  a  portion  of  the  evidence 
which  was  held  to  warrant  the  infer- 
ence of  her  consent. 

•In  Husted  v.  Mathes  (1878)  77 
N.  Y.  388  (construing  an  act  of  local 
scope),  the  applicability  of  enactments 
of  this  tenor  to  the  property  of  mar- 
ried women  was  expressly  affirmed. 
The  same  doctrine  is,  of  course,  taken 
for  granted  in  the  cases  cited  in  the 
following,  notes.     . 
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relation  to  contracts  made  with  ven* 
dees  and  lessees,  see  notes  to  Belnap  v. 
Condon,  23  L.R.A.(N.S.)  601,  and  Wil- 
son V.  Gevurtz,  L.R.A.1917D,  577. 

The  phrase  used  in  some  of  the  en- 
actments belonging  to  this  category  is 
"with  or  by  the  consent"  of  the  owner. 
In  an  action  founded  upon  one  of  these 
the  only  issue  involved  is  whether  the 
wife  had  given  her  consent  to  what  was 
done  by  the  husband  in  respect  of  mak- 
ing the  contract  in  question  and  pro- 
curing its  performance.* 

The  operative  words  of  other  enact- 
ments are  "with  the  knowledge  and 
consent"  of  the  owner.  With  reference 
to  one  of  these  it  has  been  laid  down 
that  "the  only  thing  the  lien  claimant 
has  to  establish  on  the  trial,  when  he 
claims  a  lien  upon  the  real  estate  upon 
which  a  building  is  erected  by  some 
person  other  than  the  owner  of  the 
realty,  is  the  fact  that  the  owner  knew 
that  the  building  was  being  construct- 
ed on  his  or  her  premises,  and  that  he 
or  she  consented  to  such  construc- 
tion." ^  It  was  accordingly  held  in  the 
case  cited  that  the  remedial  rights  of 
a  person  by  whom  a  building  had  been 
erected  on  the  land  of  a  married  wom- 
an, in  pursuance  of  a  contract  made 
with  her  husband,  could  not  be  de- 
feated by  proof  that  the  husband  had 
expressly  promised  to  defray  the  en- 
tire cost  of  the  improvement.  In  an- 
other case  a  lien  for  materials  was 
enforced  upon  the  same  general 
ground,  although  they  had  been  pur- 
chased by  the  husband  on  his  own 
credit.* 

In  one  case  we  find  the  following 
statement:  "When  the  statute  uses  the 

r 

words,  'by  the  consent  of  the  owne^r  of 
the  land,'  it  means  that  the  person  ren- 
dering the  service  or  furnishing  the 


materials,  and  the  owner  of  the  land  on 
which  the  building  stands,  must  be  of 
one  mind  in  respect  to  it.  The  'words, 
'consent  of  the  owner,'  are  used  in  the 
statute  as  something  different  from  an 
agreement  with  the  owner ;  and  while  it 
may  be  urged  that  they  do  not  require 
such  a  meeting  of  the  minds  of  the  par- 
ties as  would  be  essential  to  the  mak- 
ing of  a  contract,  there  must  be  enough 
of  a  meeting  of  their  minds  to  make  it 
fairly  apparent  that  they  intended  the 
same  thing  in  the  same  sense." ''  But 
unless  the  learned  court  was  prepared 
to  go  to  the  length  of  predicating, 
with  respect  to  cases  involving  a  con- 
tract made  with  an  agent  of  the  owner, 
an  exception  to  the  general  principle, 
"Qui  facit  per  alium  facit  per  se,"  it 
is  difficult  to  see  upon  what  ground  the 
theory  that  the  statutory  "consent" 
imports  "something  different  from  an 
agreement  can  rest."  With  all  defer- 
ence it  is  submitted  that  the  rationale 
of  such  case  is  simply  that  the  "con? 
senting"  owner  becomes,  according  to 
the  state  of  facts,  a  party  to  the  agent's 
contract  either  by  an  antecedent  or  by 
a  subsequent  adoption  of  its  obliga- 
tions. Indeed,  it  seems  not  improbable 
that  the  intention  of  the  legislatures 
which  have  introduced  into  the  Lien 
Laws  provisions  of  the  type  now  under 
consideration  has  been  to  repudiate  the 
doctrine  which,  as  is  shown  in  §  16, 
supra,  had  not  infrequently  been  pro- 
pounded, viz.,  that  there  is  a  species  of 
"consent"  which  amounts  to  nothing 
more  than  a  mere  permission,  and  con- 
sequently does  not  affect  the  owner 
with  any  contractual  liability. 

According  to  some  of  the  cases  the 
statutory  "consent"  must  be  established 
by  specific  testimony  of  an  affirmative 
significance;  "mere  knowledge  and  si- 


*See  cases  reviewed  in  note  11,  in- 
fra. 

•Heath  v.  Solles  (1889)  73  Wis.  217, 
40  N,  W.  804. 

«  North  V.  La  Flesh  (1889)  73  Wis. 
620,  41  N.  W.  683. 

(b)  Import  of  the  term  ''consent.** 

•'Huntley  v.  Holt  (1890)  58  Conn. 
445,  9  L.R.A.  11,  20  Atl.  469. 

In  Flannery  v.  Rohrmayer  (1879) 
46  Conn.  558,  33  Am.  St.  Rep,.  36,  it  has 
been  previously  remarked:*  "If  the 
statute   is   to  be   interpreted,  as   in- 


cluding the  real  estate  of  the  wife  in 
cases  where  she  is  not  a  party  to  the 
contract,  and  where  it  does  not  ap- 
pear to  be  for  her  benefit  or  for  the 
benefit  of  her  estate,  then  it  works  a 
radical  change  in  the  laws  relating 
to  the  property  of  married  women,  and 
subjects  it  to  the  payment  of  the 
debts  of  the  husband,  thereby  and  to 
that  extent  repealing  prior  laws  on 
that  subject.  We  cannot  believe  that 
such  was  the  intention  of  the  legisla- 
ture, and  must  therefore  hold  such  a 
construction  is  inadmissible.*' 
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lence"  on  the  part  of  the  owner  not  be- 
ing regarded,  in  this  point  of  view,  as 
elements  from  which  it  can  be  predi*- 
cated.*  There  is  also  some  authority 
for  the  opposite  doctrine.'  For  prac- 
tical purposes,  however,  the  question 
whether  the  former  or  the  latter  of 


these  theories  should  be  accepted  is 
seldom  material  in  view  of  the  /act 
that,  in  the  great  majority  of  the  cases 
with  which  the  courts  are  called  upon 
to  deal,  testimony  of  a  definite  pro- 
bative value  is  presented.  The  effect 
of   some   decisions   concerning   testi- 


*In  Oilman  v.  Disbrow  (1878)  45 
Conn.  563,  Mrs.  Oilman,  one  of  the 
plaintiffs  in  the  writ  of  error,  owned 
the  fee  of  the  land  on  which  the  de- 
fendants had  erected  two  henhouses. 
Her  husband,  with  whom  the  defend- 
ants had  made  the  building  contract, 
was  entitled  to  the  use  and  improve- 
ment of  the  land  during  his  life.  The 
grounds  upon  which  it  was  held  that 
the  decree  complained  of  was  erro- 
neous in  that  it  ran  against  the  wife 
and  her  estate  were  thus  stated: 
"The  wife's  fee  is  not  to  be  subjected 
to  this  statutory  mortgage  unless  she 
made  an  agreement  with  or  requested 
the  defendants  to  furnish  the  ma- 
terials and  perform  the  labor.  The 
fact  that  she  saw  them  doing  it,  and 
by  making  no  objection  assented  to 
its  being  done,  does  not  impose  an 
implied  promise  upon  her.  There  is 
nothing  in  the  finding  tending  to  show 
either  that  the  structures  were  erect- 
ed for  the  improvement  of  her  rever- 
sion, or  that  they  were  calculated  to 
have  that  effect;  indeed,  their  char- 
acter and  their  purpose — ^that  of 
breeding  fancy  poultry — alike  sug- 
gest present  and  temporary  rather 
than  future  and  permanent  use, — 
suggest  advantage  only  to  the  pres- 
ent estate  in  the  husband.  In  view  of 
this  she  may  well  have  supposed,  in 
the  absence  of  any  express  promise  or 
request  from  herself,  that  the  defend- 
ants had  made,  such  arrangements 
with  him  as  to  payment,  as  to  in- 
duce them  to  forego  any  lien  upon 
her  fee,  and  rely  solely  upon  her  per- 
sonal credit,  or  upon  his  security  of 
his  life  estate.  .  .  .  And,  as  we 
may  assume  that  these  structures 
would  add  to  the  profit  of  the  life  use, 
it  is  to  be  presumed  that  the  husband 
was  acting  solely  for  himself  and  for 
the  benefit  of  his  particular  estate, 
until  it  is  made  to  appear  that  he  was 
acting  in  fact  as  the  agent  of  the 
wife." 

In  Healey  Ice  Mach.  Co.  v.  Green 
(1910)  181  Fed.  890,  the  court,  com- 
menting upon  the  South  Carolina  en- 
actment (Revisal  1905,  §  2015),  which 
renders   the  property   of   a   married 


woman  liable  when  the  improvements 
on  her  land  are  made  with  her  "con- 
sent or  procurement,"  observed: 
"This  language  indicates  something 
more  than  mere  knowledge  that  her 
husband  is  making  the  improvement; 
otherwise  the  title  to  her  separate  real 
estate,  supposed  to  be  protected  by 
carefully  devised  constitutional  and 
legislative  safeguards,  would  be,  as  to 
liens  of  this  character,  easily  bur- 
dened. To  consent  to  or  procure  im- 
provements on  one's  real  estate  re- 
quires some  act  or  words  much  more 
unequivocal  than  mere  silence  with 
knowledge  of  the  fact." 

Compare  also  Smith  v.  Gill  (1887) 
37  Minn.  456,  85  N.  W.  178,  note  1, 
supra. 

•In  Foskett  &  B.  Co.  v.  Swayne 
(1897)  70  ConiL  74,  38  Atl.  893,  the 
plaintiff  was  held  to  have  been  er- 
roneously nonsuited,  where  his  evi- 
dence showed  that  the  wife  knew  that 
the  improvements  in  question  were 
being  made  upon  the  property  by  the 
plaintiff,  and  these  improvements 
would  largely  increase  its  value.  The 
opinion  was  expressed  that  this  fact 
alone  might  possibly  authorize  a  jury 
to  find  that  she  had  given  her  consent. 
The  court  added:  "Especially  might 
her  consent  be  inferred  when  it  ap- 
peared, as  it  did,  that  she  had  taken 
part  in  selecting  the  materials;  that 
she  had  given  directions  concerning 
the  work;  that  she  had  in  some  in- 
stances countermanded  the  orders 
given  by  her  husband,  as  though  she 
had  the  superior  authority;  that  she 
decided  whether  certain  parts  of  the 
work  should  be  done  or  not  done  by 
reason  of  the  cost;  and  that  at  times 
she  evinced  an  expectation  to  pay  for 
the  work  and  the  materials."  So  far 
as  regards  the  definite  ruling  of  the 
court  with  respect  to  the  effect  of  the 
wife's  knowledge  alone,  it  seems  to 
be  scarcely  sustained  by  Gannon  v. 
Shepard  (1892)  156  Mass.  355,  31  N. 
E.  296,  the  precedent  cited,  which 
(see  infra)  involved  other  elements 
besides  knowledge.  It  is,  moreover, 
not  easily  reconciled  with  the  express 
statement  of  the  court  in  Flannery 
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mony  of  that  description  is  stated  in 
the  footnote.*® 

The  effect  of  the  enactments  which 
require  that  the  consent  of  the  wife 
shall  be  expressed  in  writing  is  stated 
in  §  2,  supra. 


§  30 »  other  enactments. 

In  Kansas  it  has  bneen  enacted  that  a 
lien  may  be  enforced  for  work  per- 
formed or  materials  furnished,  "un- 
der contract  with  the  husband  or  wife 
of  the  owner/'    The  effect  of  this  pro- 


V,  Rohrmayer  (1879)  46  Conn.  558, 
33  Am.  Rep.  36,  supra,  that  "mere 
knowledge  and  silence  do  not  consti- 
tute 'consent.' " 

In  McDougall  v.  Nast  (1866;  Sup. 
Gen.  T.)  5  N.  Y.  S.  R.  144,  a  finding 
that,  during  the  progress  of  the  work, 
the  defendant  knew  that  the  build- 
ing in  question  was  being  erected,  and 
did  not  make  any  objections,  was  con- 
sidered to  be  in  effect  a  finding  that 
the  store  was  erected  with  her  con- 
sent. 

(a)  Becisions  rendered  with  reference 
to  statntes  containing  only  the  word 
''consent.'' 

"In  Huntley  v.  Holt  (1890)  58 
Conn.  445,  9  L.RA.  Ill,  20  Atl.  469, 
a  judgment  in  favor  of  the  wife  was 
affirmed  upon  evidence  of  the  follow- 
ing purport:  At  some  time  prior  to 
the  date  when  the  contract  in  ques- 
tion was  made,  the  defendant's  hus- 
band proposed  to  build  houses  on  two 
of  her  lots.  She  objected  to  his  doing 
so,  but  he  urged  that  the  houses  should 
be  built,  and  informed  her  that  he  him- 
self was  to  pay  for  them.  She  then 
made  no  further  opposition,  though 
she  still  did  not  wish  the  houses  to 
be  built.  The  plaintiff,  in  making  the 
contract,  and  in  performing  the  serv- 
ices and  in  furnishing  the  materials, 
gave  the  sole  personal  credit  to  the 
husband,  who  did  not  represent  that 
he  was  the  owner  of  the  land  on  which 
the  houses  were  to  be  placed.  In  mak- 
ing the  contracts  he  acted  in  his  in- 
dividual capacity,  and  did  not  act  as 
the  agent  of  Mrs.  Holt,  nor- had  he, 
in  making  same,  any  authority  from 
or  right  or  authority  to  act  or  con- 
tract for  her.  The  plaintiff  relied  as 
security  for  the  payment  for  his  work 
and  materials  upon  such  lien  on  the 
land  as  by  law  he  might  have.  Prior 
to  the  time  he  had  completed  the 
houses  he  supposed  that  Mr.  Holt  was 
the  owner  of  the  land.  Mrs.  Holt, 
learned  soon  after  the  work  was  com- 
menced that  the  houses  were  being 
built  and  that  the  plaintiff  was  build- 
ing them.  She  then,  and  at  all  times, 
supposed  that  the  work  was  being 
done  upon  the  personal  credit  of 
her  husband,  and  not  upon  her  cred- 


it or  upon  the  credit  of  her  inter- 
est in  the  land;  and  she  gave  no 
notice  to  the  plaintiff  of  her  disap- 
proval of  the  work,  or  of  the  fact  that 
she  owned  the  land,  or  that  her  hus- 
band had  no  authority  to  act  for  her. 
This  case  was  followed  in  Lyon  v. 
Champion  (1892)  62  Conn.  75,  25  Atl. 
392,  where  the  plaintiff  sought  to  en- 
force a  lien  against  the  interest  of 
Mrs.  Champion  in  premises  which  be- 
longed to  her,  subject  to  her  hus- 
band's life  estate.  It  appeared  that 
Mrs.  Champion,  with  some  reluctance, 
consented  to  the  making  of  certain 
improvements  to  the  family  dwelling. 
This  consent  was  given  to  her  hus- 
band and  to  her  son's  wife,  Mary,  un- 
der an  express  arrangement  and 
agreement  that  the  latter,  who  had 
available  funds,  should  furnish  the 
money  required,  and,  after  the  im- 
provements were  completed,  receive  a 
deed  of  the  premises,  giving  back  a 
life  lease  of  one  tenement.  There- 
upon the  plaintiff  was  invited  by  Mr. 
Champion  to  visit  the  premises,  to  see 
what  was  necessary  to  be  done,  and 
did  so,  the  defendant  being  present. 
The  plaintiff  afterwards  made  a  plan 
and  gave  it  to  Mr.  Champion,  who 
said  it  was  satisfactory,  and  arranged 
for  the  materials,  and  for  the  work 
to  be  done  by  the  day.  The  plaintiff 
at  this  time  was  informed  that  Mary 
was  to  furnish  the  money  to  pay  for 
the  improvements.  During  the  prog- 
ress of  the  work  Mr.  Champion  gen- 
erally gave  necessary  directions  as  to 
details,  but  Mary  and  the  defendant 
occasionally  gave  such  directions, 
each  as  to  the  tenement  which  they 
were  to  occupy  respectively.  A  judg- 
ment in  favor  of  the  plaintiff  was 
reversed,  on  the  ground  that  the  trial 
judge  had  proceeded  upon  an  incor- 
rect theory  of  what  constituted  "con- 
sent of  the  owner,"  within  the  true 
meaning  of  the  statute.  The  court 
said :  "That  Mrs.  Champion  consented 
that  the  work  should  be  done  fully 
appears.  That  she  knew  the  plaintiff 
proposed  to  do  the  work,  and  after- 
wards that  it  was  in  fact  being  done 
by  him,  and  that  she,  as  well  as  Mary, 
gave  some  minor  directions,  also  ap- 
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vision  has  been  thus  explained:  "The 
language  used  in  the  statute  is  broad 
enough  to  include  all  contracts  made 
by  the  husband  or  wife  of  the  owner 
of  the  property  for  the  purchase  of 
material  or  the  erection  of  improve- 
ments thereon,  and  when  a  contract  is 
made  and  the  materials  furnished  or 
improvements  made,  the  party  making 


or  furnishing  such  improvements  is 
entitled  to  a  direct  lien  against  tbe 
property.  .  .  .  Where  the  husband 
of  the  owner  of  the  property  purchases 
material,  which  the  statute  provides  he 
may  do,  the  person  furnishing  the  ma- 
terials under  such  a  contract  may  pre- 
sume, and  he  has  the  right  to  do  so, 


pears.  And  this  is  all.  .  .  .  Mrs. 
Champion  supposed  that  the  work 
was  being  done  at  the  expense  of 
Mary,  to  be  repaid  to  Mary  in  the 
special  way  named,  which  would  leave 
her  a  life  lease  of  the  tenement  she 
desired  to  occupy.  The  plaintiff  was 
himself  informed  that  Mary  was  to 
furnish  the  money  to  pay  for  the  im- 
provements. If  he,  nevertheless,  ex- 
pected the  defendant  to  be  responsible 
to  him,  there  was  clearly  no  meeting 
of  minds  between  them  so  as  'to  make 
it  fairly  appear  that  they  intended  the 
same  thing  in  the  same  sense.'  For 
the  most  that  can  be  said  is,  that  the 
defendant  consented  that  the  plain- 
tiff should  do  the  work,  but  not  that 
he  should  do  it  for  her  or  at  her 
charge.  It  was  the  plaintiffs  own 
negligence  if  he  was  misled  by  this, 
since  he  never  spoke  to  the  defend- 
ant upon  the  subject,  and  never  gave 
her  any  notice  that  he  expected  to 
charge  her." 

In  Gannon  v.  Shepard  (1892)  156 
Mass.  355,  31  N.  E.  296,  it  was  held 
that  the  wife's  "consent"  might  war- 
ran  tably  be  inferred,  where  it  ap- 
peared that  the  house  in  question  was 
built  for  the  wife;  that  she  could  and 
did  see  the  workmen  of  the  petitioners,. 
at  work  upon  it  from  time  to  time;': 
that  on  one  occasion  she  was  in  it 
with  her  husband,  and  saw  the  peti- 
tioners at  work  there;  that  she  did 
not  give  any  directions  to  them  while 
they  were  at  work;  that  she  did  not 
object  to  their  furnishing  labor  or  ma- 
terials ;  and  that  she  did  not  give  them 
the  written  notice,  disclaiming  re- 
sponsibility, which  is  provided  for  by 
Mass.  Pub.  Stat.  chap.  191,  §  4. 

In  Husted  v.  Mathes  (1879)  77  N. 
Y.  388,  a  finding  in  favor  of  the  plain- 
tiflF  was  held  to  be  warranted  by  evi- 
dence that  the  wife  was  informed  of 
the  intended  improvement,  that  she 
knew  of  the  work  while  it  was  in 
progress,  and  that  she  received  the 
benefit  willingly. 

In  Schraalz  V.  Mead  (1891)  125  N. 
Y.  188,  26  N.  E.  251,  affirming  (1889) 


15  Daly,  223,  4  N.  Y.  Supp.  614,  a  find- 
ing that  the  labor  was  performed  and 
the  materials  furnished  in  the  erec- 
tion of  the  buildings  in  question  "with 
the  consent"  of  the  wife  was  held  to 
be  warranted  by  evidence  of  the  fol- 
lowing purport:  The  building  con- 
tract, though  made  by  the  husband  in 
his  name,  was  really  made  by  him  in 
his  wife's  name.  She  took  an  assign- 
ment of  it  within  a  short  time  after 
its  execution.  She  herself  advanced 
all  the  money  on  it,  and  stipulated  for 
the  execution  of  certain  mortgages  to 
her  upon  the  property  when  the  build- 
ings were  completed,  to  secure  the 
moneys  advanced,  besides  a  consid- 
erable sum  in  addition.  She  knew  that 
the  buildings  were  being  erected,  and 
that  labor  was  employed  and  ma- 
terials furnished  for  that  purpose. 
The  court  said:  "The  contract  itself 
contemplated  and  provided  for  all 
this,  and  the  uncompleted  buildings 
became  a  part  of  the  realty.  She  made 
a  contract  which  required  the  erec- 
tion of  buildings  on  her  land.  She 
was  to  furnish  the  money  for  that 
purpose.  The  performance  of  the  con- 
tract involved  the  employment  of  labor 
and  the  purchase  of  materials." 

In  Lippmann  v.  Low  (1902)  69  App. 
Div.  24,  74  N.  Y.  Supp.  616.  the  com- 
plaint was  held  to  have  been  prop- 
erly dismissed,  on  the  ground  that  the 
plaintiff  had  never  even  seen  the  de- 
fendant, nor  had  any  communication 
with  her  upon  the  subject  of  work  to 
be  done  upon  her  house,  and  that  he 
relied  upon  the  statement  of  the  hus- 
band as  to  the  ownership  of  the  prop- 
erty, and  that  his  contract  was  made 
with  the  husband. 

In  Schummer  v.  Clark  (1905)  107 
App.  Div.  207,  95  N.  Y.  Supp.  836,  it 
was  held  that  evidence  of  the  follow- 
ing purport  should  have  been  sub- 
mitted to  the  jury  in  a  case  where  a 
lien  was  claimed  for  plumbing  work: 
The  defendants,  at  the  time  plaintiff 
was  performing  the  work  and  fur- 
nishing the  materials,  resided  close 
by  the  dwellings     The  wife  was  fre- 
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that  it  is  furnished  to  the  husband  of     on  her  property,  and  has  a  right  to  file 
the  wife,  to  be  charged  to  her,  and  up-     a  lien  to  secure  its  payment."  ^ 


quently  at  the  house  when  the  work 
was  in  progress,  and  actually  lived  in 
it  when  the  furnace  was  placed.  The 
premises  belonged  to  her.  The*  hus- 
band was  a  carpenter  and  builder,  and 
purchased  the  furnace  and  hardware, 
and  they  were  charged  to  him.  They 
were  obtained,  however,  for  the  bene- 
fit of  his  wife,  and  were  necessary  to 
the  completion  of  her  house,  and  pre- 
sumably enhanced  its  value,  and  she 
personally  paid  $20  on  the  account. 
The  court  said:  "It  is  not  a  control- 
ling circumstance  that  the  goods  were 
charged  to  the  husband,  when  it  does 
not  appear  that  he  was  acting  inde- 
pendently of  his  wife,  or  by  virtue  of 
any  agreement  with  her  whereby  he 
was  to  pay  for  the  improvement  and 
no  liability  was  to  attach  to  her. 
When  it  is  disclosed  that  she,  and  not 
the  husband,  owned  the  property,  she 
ought  to  be  charged  with  its  improve- 
ment under  the  circumstances  of  this 
case.  In  the  present  case  the  only 
authority  which  the  husband  had  was 
derived  from  the  wife,  and  she  had 
acquiesced  in  the  improvements  upon 
her  property,  and  they  inured  to  her 
benefit,  and  she  is  the  only  paymas- 
ter." 

In  Dennis  v.  Walsh  (1891;  Brooklyn 
City  Ct.)  41  N.  Y.  S.  R.  103,  16  N.  Y. 
Supp.  257,  the  ^consent  of  the  wife 
was  held  to  be*  inferable  from  evi- 
dence which  showed  that  she  lived 
close  to  the  premises  in  question,  and 
saw  the  building  in  course  of  erec- 
tion; that  she  was  present  when  her 
husband  had  a  conversation  with  the 
plaintiff's  son  about  the  work;  and 
that  she  drew  her  own  check  to  make 
a  payment  on  kccount. 

In  Brunold  v.  Glasser  (1898;  County 
Ct.)  25  Misc.  285,  53  N.  Y.  Supp.  1021, 
the  wife's  consent  was  held  by  one  of 
the  county  courts  of  New  York  to  be 
predicable  from  evidence  which 
showed  that  she  was  not  only  present 
at  the  making  of  the  contract,  but 
constantly  visited  the  house  in  ques- 
tion while  the  work  of  erection  was  in 
progress,  and  that  she  mortgaged  her 
property  to  defray  the  cost  of  build- 
ing it. 

(b>  Decisions  rendered  witli  reference 
to  statutes  containing  the  "words 
**knowledse  and  consent." 

In  Coorsen  v.  Ziehl  (1899)  103  Wis. 
381.  79  N.  W.  562,  it  was  held  that  the 


consent  of  the  wife  to  the  erection  of 
the  building  upon  which  the  lien  was 
claimed  could  not  be  inferred,  where 
the  husband  had  testified  that  the 
wife  did  not  know  of  the  work  until 
it  was  started;  that  she  would  not  dare 
to  tell  him  to  stop  anything  when  he 
had  started;  that  he  had  no  authority 
from  her  to  do  the  work,  but  had  it 
done  on  his  own  responsibility,  and 
did  not  act  or  assume  to  act  as  her 
agent.  The  court  said:  "Consent  can- 
not be  inferred  from  mere  silence  un- 
der these  circumstances.  So  far  as 
we  are  advised,  she  may  have  sup- 
posed that  the  work  was  being  done 
upon  the  personal  credit  of  her  hus- 
band. For  that  reason  no  element  of 
estoppel  can  intervene.  Not  having 
been  consulted  as  to  the  improvements, 
and^  being  under  such  arbitrary 
dominion  as  the  evidence  shows,  she 
was  not  bound  to  have  a  row  with  her 
husband,  and  order  the  workmen 
from  the  premises,  at  the  risk  of  hav- 
ing her  property  encumbered  by  a 
lien.  Being  a  married  woman,  she 
was  not  free  to  act  entirely  as  she 
pleased.  Notwithstanding  the  liberal- 
ity of  modern  legislation,  married 
women  are  somewhat  under  the 
dominion  and  control  of  their  hus- 
bands, and  such  relation  must  be  con- 
sidered when  it  is  sought  to  bind  the 
wife's  property  on  the  ground  of  rati- 
fication by  silence." 

In  Lentz  v.  Eimermann  (1903)  119 
Wis.  492,  97  N.  W.  181,  the  claimant 
was  held  to  be  entitled  to  a  lien, 
where  it  appeared  that,  soon  after  the 
excavation  for  the  house  in  question 
was  commenced,  defendant  knew  it 
was  being  erected,  and  that  subse- 
quently she  executed  a  mortgage  on 
her  land,  and  turned  the  money  over 
to  her  husband,  to  be  used  in  the 
building  of  the  house. 

See  also  McGeever  v.  Harris  (1906) 
148  Ala.  503,  41  So.  930,  where  the 
findings  of  the  trial  judge  upon  con- 
flicting evidence  (n6t  stated)  were 
upheld. 

^Bethell  v.  Chicago  Lumber  Co. 
(1888)  39  Kan.  233,  17  Pac.  813.  The 
contention  of  the  defendant  that,  as 
the  findings  showed  that  the  husband 
was  a  contractor,  and  had  written  a 
contract  with  his  wife  to  erect  the 
improvements  and  furnish  the  ma- 
terial, and  to  receive  certain  com- 
pensation therefor,  the  plaintiff,  if  he 
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There  is  a  similar  clause  in  the  Okla- 
homa statute.* 

By  §  7024  of  Minn.  Gen.  Stat.  1913, 
it  is  provided  that  improvements  up- 
on real  estate  are  presumed  to  have 
been  made  upon  the  authority  of  the 
owners.  As  applied  to  cases  in  which 
a  lien  is  claimed  on  the  land  of  a  mar- 
ried woman,  this  enactment  apparent- 
ly produces  the  same  effect  as  the  On- 
tario one  which  is  referred  to  infra. 
But  its  operation  in  this  point  of  view 
has  not  so  far  as  the  writer  knows, 
been  discussed. 

By  §  2521  of  the  Mississippi  Code 
1906,  it  is  enacted  that  "all  business 
done  with  the  means  of  the  wife  by  the 
husband  shall  be  deemed  to  be  on  her 
account,  and  for  her  use."  With  ref- 
erence to  this  provision,  it  has  been 


held  that  a  husband  who  had,  as  con- r 
tractor  with  his  wife  for  the  erection; 
of  a  house,  purchased  materials  for  itj 
was  to  be  re£:arded  as  having  made  the' 
purchase  as  her  agent,  and  consequent-* 
ly  that  a  lien  might  be  enforced  against' 
her  property  for  the  amount  due  to  th^ 
vendor.* 

By  §  4  of  the  Pennsylvania  Act  of 
June  4,  1901,  P.  L.  431,  it  is  provided 
that  if  an  owner  knowingly  permits 
any  person  acting  as  if  he  were  the 
owner  to  make  a  contract  for  which  a 
claim  could  be  filed,  without  objecting 
thereto,  he  shall  be  treated  as  ratify- 
ing the  act  of  such  person;  in  which 
case  the  claim  may  be  filed  against  the 
real  owner  with  the  same  effect  as  if 
he  had  made  the  contract.* 

By  §  5  of  the  Ontario  Mechanics' 


was  entitled  to  enforce  any  lien 
against  said  property,  could  do  so  on- 
ly on  the  ground  that  he  was  a  mere 
subcontractor,  was  thus  disposed  of: 
"It  is  true  that  a  person  dealing  with 
an  agent  must,  at  his  peril,  know  the 
rights  of  the  agent  in  the  premises, 
and  if  this  contract  had  been  made 
with  any  person  other  than  the  hus- 
band, this  lien  could  not  be  upheld; 
but  as  the  husband  under  the  law  has 
the  right  to  contract,  this  rule  can- 
not be  applied  in  this  case.  The  par- 
ties can  rely  upon  the  presumption 
that  they  were  not  dealing  with  the 
husband  as  agent,  but  as  owner  un- 
der the  statute.  If  the  claim  of  the 
defendants  can  be  upheld,  then  the 
way  is  left  open  for  great  wrongs  and 
frauds  to  be  perpetrated.  A  contract 
is  entered  into  between  husband  and 
wife;  no  disclosure  is  made  of  the  ex- 
tent of  that  contract';  material  is  fur- 
nished; afterward,  when  the  time  for 
filing  a  subcontractor's  lien  has*  ex- 
pired, a  contract  is  produced  under 
which  the  building  was  erected,  the 
wife  receiving  the  benefit  of  the  trans- 
action, and  •  the  husband  and  wife 
thereby  defeating  the  Lien  Law. 
«In  Limerick  v.  Ketcham  (1906)  17 
'Okla.  532,  87  Pac.  605,  the  court,  re- 
lying on  the  Bethell  Case  (Kan.)  su- 
pra, laid  down  in  the  syllabus  pre- 
pared by  it  the  following  doctrine: 
"Where  the  wife  is  the  exclusive  own- 
er of  real  estate,  and  the  husband  en- 
ters into  an  oral  contract  with  a  ma- 
terialman to  furnish  material  for  the 
erection  of  a  building  on  such  real  es- 
tate, the  materialman  is  entitled  to  a 
lien  on  the  property  for  the  amount 


of  the  material  furnished  anid  used  in 
such  building/' 

See  also  Block  v.  Pearson  (1907) 
19  Okla.  422,  91  Pac.  714. 

*  Banks  v.  Pullbn,  ante,  1013.  The 
court  said:  "We  see  in  this  case  a 
husband  building  a  house  on  the  land 
of  his  wife,  and  entering  into  a  con- 
tract whereby  he  was  to  receive  the 
means  of  the  wife  for  the  purpose  of 
securing  the  material  with  which  to 
erect  the  house." 

*In  National  Supply  &  Constr.  Co. 
v.  Fitch  (1913)  55  Pa.  Super.  Ct.  212, 
a  case  within  the  purview  of  the  stat- 
ute was  held  to  be  shown  by  evidence 
to  the  effect  that  the  contract  in  ques- 
tion was  in  the  name  of  the  husband; 
that  the  plans  and  specifications  ex- 
hibited to  the  plaintiff  as  a  basis  for 
its  bid  on  the  material  desired  were 
also  in  the  name  of  the  husband;  that 
the  husband  had  charge  of  the  busi- 
ness for  his  wife,  and  acted  for  her 
in  procuring  the  contracts  and  look- 
ing after  the  completion  of  the  build- 
ing in  question;  and  that,  apart  from 
the  constructive  notice  arising  out  of 
her  recorded  deed,  the  plaintiff  had 
no  knowledge  that  the  wife  owned  the 
property.  The  court  was  also  of  opin- 
ion that  there  was  some  evidence  of 
the  ratification  defined  in  the  same 
section,  as  the  wife  "was  about  the 
premises  from  time  to  time,  and  had 
notice  that  the  plaintiff  was  furnish- 
ing material  for  the  construction  of 
the  house,"  and  "no  notice  of  repudia- 
tion was  given  to  the  plaintiff,  nor 
was  any  such  notice  posted  on  the 
premises."  • 
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Lien  Act  (59  Vict.  chap.  35)  it  is  pro- 
vided that,  where  work  or  service  is 
done  or  materials  are  furnished  upon 
or  in  respect  of  the  lands  of  any  mar- 
ried woman  with  the  privity  or  consent 
of  her  husband,  he  shall  be  conclusive- 
ly presumed  to  be  acting  as  well  for 
himself,  and  so  as  to  bind  his  own  in- 
terest, and  also  as  the  agent  of  such 
married  woman  for  the  purposes  of 
the  act,  unless  the  person  doing  such 
work  or  service  or  furnishing  such  ma- 
terials shall  have  had  actual  notice  to 
the  contrary  before  doing  such  work  or 
furnishing  such  materials.*  So  far  as 
the  present  writer  has  been  able  to  as- 


certain, no  similar  provision  has  been 
enacted  in  any  of  the  American  states. 
The  contention  that  the  following 
provision  in  §  4637  of  the  Arkansas  Di- 
gest should  be  construed  in  such  a 
sense  as  would  render  it  applicable  to 
cases  involving  claims  for  liens  has 
been  rejected :  "The  fact  that  a  mar- 
ried woman  permits  her  husband  to 
have  the  custody,  control,  and  manage- 
ment of  her  separate  property  shall  not 
of  itself  be  sufficient  evidence  that  she 
has  relinquished  her  title  to  said  prop- 
erty, but  in  such  case  the  presumption 
shall  be  that  the  husband  is  acting  as 
the  agent  or  trustee  of  his  wife."* 


»In  Gillies  v.  Gibson  (1908)  17 
Manitoba  L.  R.  479,  Mathers,  J.,  men- 
tioned that  he  had  unsuccessfully 
urged  the  insertion  of  a  similar  provi- 
sion in  the  Manitoba  Lien  Act,  and 
that  his  suggestion  was  declined  by 
the  attorney  general  of  that  province 
on  the  ground  that,  under  the  circum- 
stances specified  in  the  Ontario  stat- 
ute, a  presumption  arose  that  the  hus- 
band was  acting  as  the  wife's  agent. 
The  learned  judge  did  not  specify  the 
decisions  upon  which  his  own  opinion 
was  based 

« Hoffman  v.  McFadden  (1892)  66 
Ark.  217,  35  Am.  St.  Rep.  101,  19  S. 
W.  763.  The  court,  after  having 
pointed  out  that,  in  the  earlier  case 
of  Rudd  V.  Peters  (1883)  41  Ark.  184, 
this   section   had  been  construed  to 


mean  that  the  husband  shall  not  ac- 
quire title  by  the  wife's  permission  to 
use,  control,  or  manage  her  prop- 
erty, continued  thus:  ^  "The  pre- 
sumption it  raises  is  for  the  pro- 
tection of  the  wife's  property  against 
the  seizure  for  the  husband's  debts. 
It  makes  the  latter's  control  or  man- 
agement of  the  property  evidence  only 
of  an  agency  for  that  purpose,  and 
not  of  any  power  to  bind  the  property 
by  the  contract.  If  the  presumption  of 
the  statute  could  be  resorted  to  for 
the  purpose  of  showing  the  authority 
to  make  a  contract  by  virtue  of  which 
the  wife's  property  may  be  subjected 
to  a  lien,  it  might  become  an  instru- 
ment for  depriving  her  of  the  rights 
it  was  designed  to  protect."    C.  6.  L. 


STATE  OF  IOWA 

V. 

HERBERT  WILCOX,  Appt. 

Iowa  Supreme  Court  ^  December  14,  1918, 

(—  Iowa,  — ,  169  N.  W.  646.) 

Witness  —  wife  against  husband  —  assault  to  rape. 

1.  A  v^oman  is  not  a  competent  witness  against  her  husband  in  a 
prosecution  against  him  for  assault  with  intent  to  .commit  rape  on  another 
woman,  under  a  statute  permitting  her  to  testify  in  a  prosecution  for 
crime  committed  by  him  against  her. 

[See  note  on  this  question  beginning  on  page  1069.] 

Criminal  law  —  instruction  —  sufiS-     for  assault  with  intent  to  rape  that  it 
ciency.  is  no  defense  that  accused  expected  to 

2.  An   instructioji   in  a  prosecution     accomplish  his  purpose  without  oppo- 
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sition  on  the  part  of  prosecutrix  is  not 
erroneous  beoiuse  leading  the  jury  to 
conclude  that  accused  might  be  con- 
victed if  he»  at  the  time  of  the  assault, 
expected  to  have  at  any  future  time 
intercourse  with  prosecutrix  with  op- 
position, or  in  being  too  indefinite  as  to 
the  time  and  place  when  accused  ex- 
pected to  accomplish  his  purpose. 


Appeal  —  assignment  of  error  —  suf- 
ficiency. 

3.  An  allegation  of  error  in  over- 
ruling a  motion  to  direct  a  verdict  and 
a  motion  in  arrest  of  judgment,  and 
in  overruling  the  exceptions  for  each 
and  all  the  reasons  stated  in  the  ex- 
ceptions, is  too  general  to  raise  any 
question  for  review  on  appeal. 

[See  2  R.  C.  L.  161.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Boone 
County  convicting  him  of  assault  with  intent  to  commit  rape.    Reversed. 


Statement  by  Salinger,  J. : 
The  controlling  question  is 
whether  an  assault  by  a  husband 
with  intent  to  commit  rape  is  with- 
in the  exception  to  §  4606  of  the 
Code,  which  permits  one  spouse  to 
testify  against  the  other  'Mn  a  crim- 
inal-prosecution for  a  crime  com- 
mitted one  against  the  other.'*  The 
conviction  rests  mainly  upon  per- 
mitting the  wife  of  this  appellant 
to  testify  against  him  on  this  trial 
on  the  charge  of  having  committed 
such  an  assault,  and  of  which  he 
was  convicted,  and  from  which  con- 
viction he  appeals. 

Mr.'D.  6.  Baker,  for  appellant: 

An  assault  with  intent  to  commit 
rape  upon  any  woman  is  not  a  personal 
wrong  or  injury  to  the  wife  within  the 
meaning  of  a  statute  making  her  a 
competent  witness  against  her  hus- 
band in  a  criminal  prosecution  there- 
for. 

P^ple  V.  Westbrook,  94  Mich.  629, 
54  N.  W.  468 ;  6  Enc.  Ev.  890. 

At  the  common  law  as  applied  prior 
to  1789,  a  wife  was  an  incompetent 
witness  for  or  against  her  husband, 
and  this  was  so,  not  on  account  of  the 
interest,  but  on. the  ground  of  public 
nolicy. 

United  States  v.  Gwynne,  209  Fed. 
993 ;  Cohen  v.  United  States,  130  C.  C. 
A.  417,  214  Fed.  29. 

Unless  the  crime  charged  against  the 
husband  is  one  committed  against  the 
wife,  the  wife  cannot  be  required  to 
testify. 

Meikle  v.  Hobson,  167  Iowa,  66,  149 
N.  W.  865. 

If  the  crime  of  assault  with  intent 
to  commit  rape  upon  the  child  can  in 
any  sense  be  held  to  be  a  crime  com- 
mitted against  the  wife,  the  same  was 
condoned. 


State  V.  McKay,  122  Iowa,  658,  98 
N.  W.  510. 

Messrs.  H.  M.  Havner,  Attorney 
General,  and  F.  C.  Davidson,  Assistant 
Attorney  General,  for  the  State: 

It  was  not  improper  for  the  state  to 
call  defendant's  wife  as  a  witness,  and 
require  her  to  testify  against  him. 

United  States  v.  Rispoli,  189  Fed. 
271;  People  v.  Quanstrom,  93  Mich. 
254, 17  L.B.JL.  728,  53  N.  W.  165;  State 
V.  Chambers,  87  Iowa,  1,  43  Am.  St. 
Rep.  349,  53  N.  W.  1090;  Compton  v. 
State,  13  Tex.  App.  271,  44  Am.  Rep. 
703;  State  v.  Bennett,  31  Iowa,  24; 
State  V.  Hazen,  89  Iowa,  648;  State 
V.  Sloan,  55  Iowa,  217,  7  N.  W.  516; 
State  V.  Hughes,  58  Iowa,  165,  11  N. 
W.  706;  Molyneux  v.  Wilcockson,  157 
Iowa,  39,  41  L.RJ^.(N.S.)  1213,  137 
N.  W.  1016 ;  State  v.  Shultz,  177  Iowa, 
821,  158  N.  W.  539. 

Salinger,  J.,  delivered  the  opinion 
of  the  court : 

I.  Section  4606  of  the  Code  pro- 
vides that  "neither  the  husband  nor 
wife  shall  in  any  case  be  a  vrttness 
against  the  other,  except  in  a  crimi- 
nal prosecution  for  a  crime  com- 
mitted one  against  the  other." 

In  State  v.  Chambers,  87  Iowa,  1, 
43  Am.  St.  Rep.  349,  53  N.  W.  1090, 
and  State  v.  Shultz,  177  Iowa,  327, 
158  N.  W.  539,  we  held  that  the 
testimony  was  receivable  on  a 
prosecution  for  incest.  In  State  v. 
Bennett,  31  Iowa,  24,  and  State  v. 
Hazen,  39  Iowa,  648,  on  charge  of 
adultery,  and  in  State  v.  Sloan,  55 
Iowa,  217,  7  N.  W.  516,  and  State  v. 
Hughes,  58  Iowa,  165,  11  N.  W. 
706,  that  it  was  competent  on  a 
prosecution  for  bigamy.  The  state 
urges  that  the  reason  underlying 
the  holding  in  said  cases  sustains 
permitting     the    wife     to    testify 
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agrainst  the  husband  on  the  prosecu- 
tion for  assault  with  intent  to  rape 
at   bar.     If  the  reception   of  this 
testimony  was   proper,  it  must  be 
because  the  reason  of  said  decisions 
justifies    it.     It  is  no  justification 
that  an  instruction  limited  the  ap- 
plication of  the  testimony  of  the 
wife  to  the  charge  being  tried.    On 
the  contrary,  if  the  testimony  was 
incompetent,  such  instruction   was 
injurious,  because  the  charge  em- 
phasized that  such  testimony  was 
permissible   on    a   prosecution   for 
assault  jWith  intent  to  commit  rape. 
In  People  v.  Westbrook,  94  Mich. 
629,  54  N.  W.  486,  it  is  held  that  an 
indecent   assault  by  a  husband  on 
his  nin6-year-old  daughter  fails  to 
make  the  wife  a  competent  witness 
against  the  husband,  because  such 
assault  is  not  a  "personal"  wrong  or 
injury  to  the  wife.    The  state  dif- 
ferentiates this  with  the  argument 
that  the  Michigan  statute  is  unlike 
our  own,  in  that  it  prohibits  receiv- 
ing such   testimony   except  where 
the  action  "grows  out  of  a  personal 
wrong  or  injury  done  by  one  to  the 
other."    We  are  not  prepared  to  say 
there  is  any  substantial   difference 
in  the  statute;  for,  while  a  crime 
committed   against  the   other   may 
possibly  include  more  than   a  per- 
sonal   wrong    committed    by    one 
against  the  other,  of  necessity  it  in- 
cludes such  wrong.  In  other  words, 
while  a   crime   committed   by  hus- 
band against  wife  cannot  be  more 
than  a  personal   wrong  committed 
against  her  by  him,  such  crime  is  at 
least  as  much  as  that.    But  suppose 
that  to  now  it  has  never  been  held 
that  the  wife  may  not  testify  on  a 
prosecution  of  the  husband  for  as- 
sault with   inten^   to  rape.     There 
must  be  a  first  time  for  right  and 
reasonable     decisions.      For     that 
matter,  it  may  be  said  that  no  de- 
cision that   the   testimony   here   is 
receivable  has  ever  been  made,  un- 
less holding  such  testimony  is  prop- 
er   on     prosecutions     for     incest, 
adultery,  or  bigamy  settles  that  it 
is  proper   on   a  charge   of   assault 
with    intent   to    rape.     Of   course, 
adultery  by  the  husband  is  a  crime 


against  the  wife,  and  of  necessity 
incest  and  bigamy  include  adultei?. 
That  fact  alone  is  a  suflScient  reason 
why  holding  that  adultery,  bigamy, 
and  incest  are  within  the  exception 
is  no  warrant  for  holding  that  an 
intent  to  commit  which,  if  consum* 
mated,    would     involve     adultery, 
brings  the  case  within   this  excep- 
tion.   How  can  it  in  reason  be  said 
that  a  naked  intent  to  ravish  a  third 
person    is    "a    crime      committed 
against"  the  wife.    The   state  con- 
cedes the  exception  applies  to  noth- 
ing but  sexual  crimes.    How  can  it 
be    maintained  that   an    unaccom- 
plished intent  to  rape  is  a  ""sexual" 
crime.    It  is  entitled  to  some  consid- 
eration that  the  prohibition  of  and 
punishment  for  the  crime  of  rape 
and  that  of  intent  to  commit  rape 
are   grouped   in   the   statute  with 
murder,    and    under    the    general 
classification  of  "Offenses  against 
Lives  and  Perscns,"  while  adultery, 
bigamy,   and   incest  are    found  in 
another   chapter  and   classified  as 
"'Offenses  against  Chastity,   Moral- 
ity, and  Decency."    We  do  not  hold 
this  to  be  controlling;  but,  without 
it,  it  seems  to  us  the  ruling  com- 
plained of  cannot  be  sustained  un- 
less   this    court,   in    reviewing  a 
conviction  for  a  statute  crime,  be- 
comes an  ecclesiastical  court  and 
must  give  liberal  application  to  the 
words  of  Holy   Writ:     "'That  the 
man  who  looketh  upon   a  woman 
and  lusteth  after  her  has   already 
committed  adultery  in  his  heart'' 
Such  argument  can  easily  be  car- 
ried too  far.     If  the   intent   witii 
force  or  otherwise  to  obtain  illicit 
sexual  connection  is  the  equivalent 
of  the  accomplished  act,  then  a  di- 
vorce should  be  obtainable,  because 
the  defendant  intended   to   commit 
adultery.     If   the  words   "prosecu- 
tion for  a  crime  committed  against 
the  other"   apply  to  a  prosecution 
for  assault  with  intent  to  commit 
rape,  it  must  be  because  the  words 
of  the  exception  should  be  read,  "a 
prosecution  for  an  act  which  is  in 
any  way  offensive  or  injurious  to 
the  other."    If  that  be  the  true  in- 
terpretation,  then   if   the  husband 
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commit  murder  the  wife  may  testify 
against  him.  Surely,  it  must  deeply 
shock,  hurt,  offend,  »nd,  in  a  sense, 
injure  any  good  woman  to  find  her- 
self married  to  a  murderer.  It  is 
sufficiently  indicated  in  our  own  de- 
cisions that  this  is  not  the  correct 
construction  of  the  statute  words, 
because,  for  one  thing,  we  held  in 
Molyneux  v.  Wilcockson,  157  Iowa, 
39,  41  L.R.A.(N.S.)  1213,  137  N. 
W.  1016,  that  the  husband's  forging 
the  name  of  the  wife  did  not  bring 
the  prosecution  within  the  statute 
exception. 
We    are    of    opinion    that    the 

Wltne.^wife  8^*^^  CXCeption 

afCAfimt  bMbaiid  does  not  apply  to 
— «a«it  to  «p*.  a    prosecution    for 

assault  with  intent  to  commit  rape. 

II.  The  point  is  made  that  at  all 
events  the  wife  of  the  defendant 
was  not  a*  competent  witness  be- 
cause the  evidence  shows  she  had 
condoned  the  offense  of  her  hus- 
band, if  it  be  assumed  that  the  as- 
sault for  which  he  was  prosecuted 
was  such  offense.  In  view  of  the 
conclusion  reached,  it  is  unneces- 
sary to  pass  upon  this  assignment. 

III.  In  instructions  6  and  8  it  is 
said,  in  effect,  to  be  no  defense  that 

Criminal  laww-  "defendant  expect- 
instraction-         ed    to     accompHsh 

.amcieney.  j^j^     pUrpOSe     with- 

out  opposition  on  the  part  of  the 
prosecutrix."  It  is  urged  in  the  ex- 
ceptions as  to  this  instruction  that 
this  left  the  jury  to  conclude  that 


defendant  might  be  convicted  if  he, 
at  the  time  of  the  assault  on  trial, 
* 'expected  to  have  at  any  future 
time  sexual  intercourse  with  the' 
prosecutrix  with  opposition,"  and 
that  the  instruction  erred  for  not 
confining  the  expectation  to  have 
sexual  intercourse  *'to  then  and 
there  at  the  time  of  the  assault." 
Further,  that  the  charge  was  too  in- 
definite "as  to  time  and  place  as  to 
when  the  said  defendant  expected 
to  accomplish  such  purpose."  In 
our  opinion  these  complaints  are 
hypercritical. 

IV.  A  motion  to  direct  verdict 
for  defendant  has  seven  grounds. 
Motion  in  arrest  of  judgment  has 
nineteen  grounds. 

There  are  fcur  exceptions  to  the 
instructions,  and  some  of  these  are 
so  subdivided  as  to  amount  to  a  dis- 
tinct exception.  The  appellant's 
brief  urges  that  it  was  error  to 
overrule  the  motion 
to   direct    and   the  iJSKlSneiit  of 

motion  in  arrest  of  f'Sfii««^ 
.    .  -     .     0111110101107. 

judgment,    and    to 
overrule  the  exceptions  for  each  and 
all  of  the  reasons  stated  in  the  ex- 
ceptions.   These  are  all  too  general 
to  entitle  appellant  to  review. 

For  the  error  in  permitting  the 
wife  of  defendant  to  testify  against 
him,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Preston,  Ch.  J.»  and  Ladd  and 
Evans,  JJ.^  concur. 


ANNOTATION. 

Sexual  offenie  by  one  spouse  wMi  or  against  third  person  as  a  crime  against 
other  spouse  within  statute  relating  to  competency  of  husband  or  wife 
as  witness  against  other. 


I.  In  general,  1069. 
II.  Adultery,  1070. 
III.  Rape  and  indecent  assault,  1071. 

J.  In  general. 

There  is  a  decided  conflict  of  author- 
ity as  to  whether  or  not  the  statutes 
permitting  one  spoude  to  testify  against 
the  other  in  criminal  proceedings  for 
an  offense  committed  by  one  against 
the  other  apply  to  sexual  offenses  such 


IV.  Incest,   1071. 
V,  Bigamy  and  polygamy,  1072. 
VI.  Intent  to  commit  sexual  offense,  1073. 

as  adultery,  indecent  assault,  rape,  in- 
cest, bigamy,  etc.,  with  or  against  third 
persons.  The  courts  of  a.  number  of 
jurisdictions  maintain  that  such  stat- 
utes do  not  change  the  common-law 
rule  that  a  husband  or  wife  cannot 
testify  against  the  other  except  in  case 
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of  personal  violence,  and  that  a  sexual 
offense 'with  or  against  a  third  person 
is  not  a  crime  against  the  unoffending 
spouse  within  the  meaning  of  such 
statutes;  and  the  courts  of  other  ju- 
risdictions maintain  with  equal  cer- 
tainty that  similar,  and  often  identical, 
statutory  provisions,  extend  the  ex- 
ception so  as  to  permit  one  spouse  to 
testify  against  the  other  in  cases  of 
the  character  under  consideration. 

To  illustrate  without  reference  to  the 
nature  of  the  specific  crime  charged, 
the  following  cases  adhere  to  the  theory 
that  statutes  permitting  one  spouse  to 
testify  against  the  other  for  offenses 
against  the  former  permit  the  giving 
of  such  testimony  in  prosecutions  for 
sexual  offenses  with  or  against  third 
persons:  Schell  v.  People  (1918)  — 
Colo.  — ,  L.R.A.1918F,  954,  173  Pac. 
1141;  State  v.  Bennett  (1870)  31  Iowa, 
24;  State  v.  Hazen  (1874)  39  Iowa, 
648;  State  v.  Sloan  (1880)  55  Iowa, 
217,  7  N.  W.  516;  State  v. 'Hughes 
(1882)  58  Iowa,  165,  11  N.  W.  706; 
State  V.  Chambers  (1893)  87  Iowa,  1, 
43  Am.  St.  Rep.  349,  53  N.  W.  1090; 
State  V.  Shultz  (1916)  177  Iowa,  321, 
158  N.  W.  539;  Lord  v.  State  (1886) 
17  Neb.  526,  23  N.  W.  507,  6  Am.  Crim. 
Rep.  17;  Hills  v.  State  (1901)  61  Neb. 
689,  57  L.R.A.  155,  85  N.  W.  836;  Hea- 
cock  V.  State  (1911)  4  Okla.  Crim.  Rep. 
606,  112  Pac.  949;  Kitchens  v.  State 
(1914)  10  Okla,  Crim.  Rep.  603,  140 
Pac.  619;  United  States  v.  Orosa 
(1906)  7  Philippine,  247.  And  see 
United  States  v.  Cutler  (1888)  5  Utah, 
608,  19  Pac.  145,  as  cited  infra,  V. 

And  the  following  cases  lay  down  a 
contrary  doctrine:  Bassett  v.  United 
States  (1890)  137  U.  S.  496,  34  L.  ed. 
762,  11  Sup.  Ct.  Rep.  165,  reversing 
(1887)  5  Utah,  131,  13  Pac.  237;  Peo- 
ple V.  Quanstrom  (1892)  93  Mich.  254, 

17  L.R.A.  723,  53  N.  W.  165 ;  People  v. 
Westbrook  (1893)  94  Mich,  629,  54  N. 
W.  486;  State  v.  Armstrong  (1860)  4 
Minn,  335,  Gil.  251;  State  v.  Lasher 
(1913)  131  Minn.  97,  154  N.  W.  735; 
State  V.  Burt  (1903)  17  S.  D.  7,  62 
L.R.A.  172,  106  Am.  St.  Rep.  759,  94 
N.  W.  409;  Oompton  v.  State   (1882) 

18  Tex.  App.  271,  44  Am.  Rep.  703,  ex- 
pressly overruling  Roland  v.  State 
(1880)  9  Tex.  App.  277,  35  Am.  Rep. 


743,  and  Morrill  v.  State  (1879)  5  Tex. 
App.  447;  Thomas  v.  State  (1883)  14 
Tex.  App.  72;  McLean  v.  State  (1894) 
32  Tex.  Crim.  Rep.  521,  24  S.  W.  898; 
Brock  V.  State  (1902)  44  Tex.  Crim. 
Rep.  335,  60  L.R.A.  465,  100  Am.  St. 
Rep.  859,  71  S.  W.  20;  Harville  v.  State 
(1908)  54  Tex.  Crim.  Rep.  426,  113  S. 
W.  283;  Knapp  v.  State  (1908)  54  Tex. 
Crim.  Rep.  633,  130  Aol  St.  Rep.  903, 
114  S.  W.  836;  Bryan  v.  State  (1908) 
65  Tex.  Crim.  Rep.  136,  114  S.  W.  811; 
Sargent  v.  State  (1910)  61  Tex.  Crim. 
Rep.  34,  133  S.  W.  885;  Vickers  v. 
State  (1912)  69  Tex.  Crim.  Rep.  628, 
154  S.  W.  578;  State  v.  Kniffen  (1906) 
44  Wash.  485,  120  Am.  St.  Rep.  1009, 
87  Pac.  837,  12  Ann.  Cas.  113 ;  State  v. 
Beltner  (1910)  60  Wash.  397,  111  Pac. 
344. 

For  a  more  detailed  exposition  of 
these  statutes  and  cases,  see  the  follow- 
ing subdivisions  of  this  annotation. 

II,  Adultery, 

In  Iowa,  Nebraska,  and  Oklahoma, 
adultery  by  one  spouse  is  a  crime 
against  the  other  spouse  within  the 
meaning  of  a  statute  rendering  hus- 
bands and  wives  competent  witnesses 
against  each  other  in  prosecutions  for 
crimes  committed  by  one  against  the 
other.  State  v.  Bennett  (1870)  81 
Iowa,  24;  State  v.  Hazen  (1874)  39 
Iowa,  648;  Lord  v.  State  (1885)  17 
Neb.  526,  23  N.  W.  507,  6  Am.  Crim. 
Rep.  17;  Hills  v.  State  (1901)  61  Neb. 
589,  57  L.R.A.  156,  85  N.  W.  836  (dic- 
tum) ;  Heacock  v.  State  (1911)  4  Okla. 
Crim.  Rep.  606,  112  Pac.  949 ;  Kitchens 
V.  State  (1914)  10  Okla.  CrinL  Rep. 
603,  140  Pac.  619  (holding  that  while 
adultery  is  a  public  offense  under  the 
Oklahoma  statutes,  it  is  also  a  personal 
Offense  against  the  injured  husband  or 
wife,  so  that  either  becomes  a  compe- 
tent witness  to  prove  the  offense) .  And 
see  State  v.  Russell  (1894)  90  Iowa, 
569,  28  L.R.A.  195,  58  N.  W.  915.  In 
Iowa  it  has  been  said  that  the  fact  that 
the  statutes  also  provide  that  no  prose- 
cution for  adultery  can  be  commenced 
but  on  complaint  of  the  husband  or 
wife  leads  to  the  inference  that  the  of- 
fense is  rather  a  crime  against  the  un- 
offending spouse  than  against  society 
in  general.  State  v.  Bennett  (1870)  31 
Iowa,  24.    And  in  the  Oklahoma  case 
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of  Heacock  v.  State  (1911)  4  Okla. 
Grim.  Rep.  606,  112  Pac.  949»  the  court 
said  that  the  statute  preventing  any^* 
one  except  a  husband  or  wife  from 
commencing  a  prosecution  for  adultery 
^'clearly  makes  adultery  a  personal  of- 
fense against  the  injured  husband  or 
wife»"  and  continued  as  follows:  'If 
it  is  not  a  personal  offense,  what  char* 
.  acter  of  an  offense  is  it?  The  law  has 
not  made  it  only  a  public  offense,  be- 
cause the  public  officers  are  prohibited 
from  prosecuting  it  unless  the  pros* 
ecution  is  commenced  and  Carried  on 
by  the  injured  husband  or  wife.  How 
could  a  husband  or  wife  commence  and 
carry  on  a  prosecution  unless  he  or  she 
could  testify  in  support  of  such  pros- 
ecution?" 

On  the  other  hand,  in  Minnesota  and 
Texas  it  has  been  held  that  a  statute 
permitting  one  spouse  to  testify  against 
the  other  "in  a  criminal  action  or  pro* 
ceeding  for  a  crime  committed  by  one 
against  the  other"  does  not  apply  to 
the  prosecution  of  a  husband  for  adul- 
tery, so  as  to  permit  the  wife  to  testi- 
fy against  him,  even  though  the  stat- 
utes also  provide  that  "no  prosecution 
for  adultery  shall  be  commenced  except 
on  the  complaint  of  the  husband  or  the 
wife."  State  v.  Armstrong  (1860)  4 
Minn.  335,  Gil.  251;  State  v.  Lasher 
(1915)  131  Minn.  97,  154  N.  W.  735; 
Compton  V.  State  (1882)  13  Tex.  App. 
271,  44  Am.  Rep.  703  (an  incest  case 
which  expressly  overruled  Roland  v. 
State  (1880)  9  Tex.  App.  277,  35  Am. 
Rep.  743,  and  Morrill  v.  State  (1879) 
5  Tex.  App.  447,  both  of  which  were 
adultery  cases) ;  Thomas  v.  State 
(1883)  14  Tex.  App.  72;  McLean  v. 
State  (1894)  82  Tex.  Grim.  Rep.  521, 
24  S.  W.  898;  Sargent  v.  State  (1910) 
61  Tex.  Grim.  Rep.  34,  183  S.  W.  885. 

In  this  connection  the  court  in  the 
Armstrong  Gase  argued  as  follows: 
*'We  think  in  limiting  the  prosecution 
of  the  crime  of  adultery  to  cases  in 
which  the  complaint  should  be  made  by 
the  husband  or  wife,  the  legislature 
meant  only  to  say  that  it  was  a  crime 
which,  if  the  parties  immediately  in- 
terested did  not  feel  sufficiently  injured 
by  it  to  institute  proceedings  against 
the  offender,  the  public  would  not  no« 
tice  it.    It  does  not  follow  that  because 


the  prosecution  of  a  case  depends  upon 
the  complaint  of  a  particular  person, 
that  therefore  that  person  must  be  the 
complaining  witness."  And  to  the  ef- 
fect that  adultery  is  not  a  crime  against 
the  wife,  see  the  dicta  in  Eassett  v. 
United  States  (1890)  137  U.  S.  496, 
34  L.  ed.  762,  11  Sup.  Gt.  Rep.  165, 
which  is  quoted  infra,  V.  And  see  also 
United  States  v.  Meyers  (1908)  14  N. 
M.  522,  99  Pac.  336. 

in,  Rapf  and  indecent  assault. 

In  Brock  v.  State  (1902)  40  Tex. 
Grim.  Rep.  335,  60  L.R.A.  465,  100  Am. 
St.  Rep.  859,  71  S.  W.  20,  it  was  held 
that  a  statute  providing  that  a  wife 
cannot  testify  against  her  husband  ex- 
cept in  a  priminal  prosecution  for  an 
offense  committed  by  him  against  her 
did  not  render  the  wife  a  competent 
witness  against  her  husband  in  a  prose- 
cution for  rape  committed  by  him  up- 
on his  stepdaughter,  the  court  main- 
taining that  the  statute  related  only  to 
offenses  against  the  wife  t)ersonally, 
and  that  offenses  against  the  daughter 
were  not  offenses  against  the  wife. 

And  in  People  v.  Westbrook  (1893) 
94  Mich.  629,  54  N.  W.  486,  it  was  held 
that  an  yidecent  assault  upon  the  de- 
fendant's daughter  was  not  a  "per- 
sonal wrong  or  injury"  done  to  the  de- 
fendant's wife,  so  as  to  render  her  com- 
petent to  testify  against  him  on  his 
trial  for  the  offense,  under  a  statute 
permitting  a  wife  to  testify  against  her 
husband  in  cases  growing  out  of  a 
"personal  wrong  or  injury"  done  by 
him  to  her.  It  will  be  noted  that  the 
statute  here  expressly  applies  to  per- 
sonal wrongs  or  injuries. 

And  see  also  the  reported  case 
(State  v.  Wilcox,  ante,  1066),  as  dis- 
cussed infra,  VI. 

IV,  Incest, 

Under  statutes  which  make  husbands 
and  wives  competent  witnesses  against 
each  other,  and  which  apply  generally 
to  all  crimes  committed  by  one  spouse 
against  the  other,  it  has  been  held  that 
the  true  rule  is  that  incest  is  a  crime 
against  the  innocent  spouse  in  such  a 
sense  as  to  make  him  or  her  a  compe- 
tent witness  against  the  other  spouse  in 
a  prosecuti<m  for  such  an  offense. 
State  V.  Ghambers  (1893)  87  Iowa,  1, 
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43  Am.  St.  Rep.  849,  63  N.  W.  1090; 
State  V.  Shultz  (1916)  177  Iowa,  321, 
158  N.  W.  539.  In  State  v.  Chambers 
(Iowa)  supra,  where  a  husband  was 
prosecuted  for  incest  with,  his  step- 
daughter, it  was  said  that  it  was  the 
fact  of  the  marital  relation  that  made 
the  act  charged  constitute  the  aggra- 
vated crime  of  incest,  and  that  were  it 
not  for  this  relation,  such  act  would 
have  constituted  a  much  less  grave  of- 
fense; wherefore  the  crime  charged 
was  surely  as  much  a  crime  against  the 
wife  of  the  accused,  if  not  more  so, 
than  would  be  a  crime  of  adultery  or 
bigamy,  both  of  which  had  been  held 
to  be  crimes  against  the  wife  within 
the  meaning  of  the  Iowa  statute. 

On  the  other  hand,  it  has  been  held 
that  a  statute  prohibiting  a  wife  from 
testifying  against  her  husband  except 
in  a  criminal  action  for  a  crime  com- 
mitted by  him  against  her  must  be 
limited  to  crimes  involving  personal 
violence;  ^nd  consequently  that  a  virife 
is  not  authorized  to  testify  against  her 
husband  charged  with  incest,  such  a 
crime  not  being  a  personal  ofTense 
against  her  within  the  meaning  of  the 
statute.  State  v.  Burt  (1903)  17  S.  D. 
7,  62  L.R,A.  172,  106  Am.  St^Rep.  759, 
94  N.  W.  409;  Compton  v.  State  (1882) 
13  Tex.  App.  271,  44  Am.  Rep.  703  (in- 
cest with  stepdaughter) ;  Vickers  v. 
State  (1912)  69  Tex.  Crim.  Rep.  628, 
154  S.  W.  578  (incest  with  stepdaugh- 
ter) ;  State  v.  Beltner  (1910)  60  Wash. 
897,  111  Pac.  844.  Nor  can  a  wife  be 
forced  to  indirectly  testify  against  the 
husband  in  a  criminal  prosecution  for 
incest  with  his  stepdaughter,  as  by 
showing  by  another  witness  statements 
made  by  her.  Harville  v.  State  (1908) 
54  Tex.  Crim.  Rep.  426,  118  S.  W.  283. 

F.  Bigamy  and  polygamy. 

The  weight  of  authority,  jurisdic- 
tionally  considered,  at  least,  is  to  the 
effect  that  bigamy  is  a  crime  against 
the  lawful  wife  within  the  meaning  of 
a  statute  making  one  spouse  a  compe- 
tent witness  against  another  in  a  crim- 
inal action  or  proceeding  for  a  crime 
committed  by  one  against  the  other,  a 
number  of  courts  having  maintained 
that  such  statutes,  since  they  use  un- 
qualified language,  do  not  limit  the 
right   to   testify   to   prosecutions   for 


crimes  involving  personal  violence,  and 
that  the  statute  means  that  one  spouse 
is  competent  to  testify  against  the 
other  in  any  criminal  prosecution 
where  he  or  she  is  the  individual 
particularly  and  directly  injured  or  af- 
fected by  the  crime  in  quesMon,  which, 
in  the  case  of  bigamy,  is  the  private 
wrong  or  injury  to  the  innocent  spouse 
included  in  the  public  crime  of  bigamy. 
The  following  cases  adhere  to  this  gen- 
eral rule:  Schdl  v.  People  (1918)  — 
Colo.  — ,  L.R.A.1918F,  954,  173  Pac. 
1141;  State  v.  Sloan  (18§0)  55  Iowa, 
217,  7  N.  W.  516;  State  v.  Hughes 
(1882)  58  Iowa,  165,  11  N.  W.  706; 
Hills  V.  State  (1901)  61  Neb.  589,  57 
L.R.A.  156,  85  N.  W.  836  (holding  that 
bigamy  is  a  crime  especially  against 
the  wife,,  and  not  merely  against  the 
marital  relation) ;  United  States  v.  Oro- 
sa  (1906.)  7  Philippine,  247;  United 
States  V.  Cutler  (1888)  5  Utah,  608,  19 
Pac.  145  (however,  this  decision  has 
been  in  effect  overruled,  a  similar  de- 
cision in  United  States  v.  Bassett 
(1887)  5. Utah,  131,  13  Pac.  237,  hav- 
ing  been  carried  to  the  United  States 
Supreme  Court  and  reversed  in  (1890) 
137  U.  S.  496,  34  L.  ed.  762,  11  Sup. 
Ct.  Rep.  165). 

But  in  a  few  jurisdictions  the  courts 
have  refused  to  follow  the  rule  that 
bigamy  and  polygamy  are  crimes 
against  the  wife  within  the  meaning  of 
statutes  making  one  spouse  a  compe- 
tent witness  against  the  other  in  pros- 
ecutions for  crimes  committed  by  one 
against  the  other,  and  have  laid  down 
the  rule  that  bigamy  and  polygamy  are 
not  crimes  against  the  unoffending 
spouse,  but  are  rather  crimes  against 
the  marriage  relation,  so  that  the  stat- 
ute does  not  render  one  spouse  a  com- 
petent witness  against  the  other.  This 
was  the  holding  in  the  following  cases : 
Bassett  v.  United  States  (1890)  137  U. 
S.  496,  34  L.  ed.  762,  11  Sup.  Ct.  Rep. 
165,  reversing  (1887)  5  Utah,  131,  13 
Pac.  237,  and  in  effect  overruling  Unit- 
ed States  V.  Cutler  (1888)  5  Utah,  608, 
19  Pac.  145  (both  polygamy  cases) ; 
Knapp  V.  State  (1908)  54  Tex.  Crim. 
Rep.  633,  130  Am.  St  Rep.  903,  114  S. 
W.  886;  Reed  v.  State  (1908)  55  Tex. 
Crim.  Rep.  136,  114  S.  W.  811  (how- 
ever, in  this  case  the  majority  of  the 
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court  recommended  that  the  legislature 
should  dhange  the  law  so  as  to  permit 
the  legal  spouse  to  testify) ;  State  v. 
Kniffen  (1906)  44  Wask  485,  120  Am. 
St.  Rep.  1009,  87  Pac.  837,  12  Ann.  Gas. 
118.-  In  Bassett  v.  United  States  (U. 
S.)  supra,  the  United  States  Supreme 
Court,  in  answering  the  question,  Is 
polygamy  suoh  a  special  crime  against 
the  wife  as  is  contemplated  by  the  stat- 
ute? and  adhering  to  the  general  com- 
mon-law rule  that  neither  the  husband 
nor  the  wife  was  a  competent  witness 
in  a  criminal  action  against  the  other, 
and  that  the  Utah  statute  did  not 
change  the  rule,  among  other  things, 
said :  "That  it  [polygamy]  is  no  wrong 
upon  her  person  is  conceded,"  but  "that 
it  is  humiliation  and  outrage  to  her  is 
evident.  If  that  is  the  test,  what  limit 
is  imposed?  Is  the  wife  not  humiliated, 
are  not  her  respect  and  love  for  her 
husband  outraged  and  betrayed,  when 
he  forgets  his  integrity  as  a  man  and 
violates  any  human  or  divine  enact- 
ment? Is  she  less  sensitive,  is  she  less 
humiliated*  when  he  conmiits  murder, . 
or  robbery,  or  forgery,  than  when  he 
commits  polygamy  or  adultery?  A  true 
wife  feels  keenly  any  wrong  of  her  hus- 
band and  her  loyalty  and  reverence  are 
wounded  and  humiliated  by  such  con- 
duct. But  the  question  presented  by 
this  statute  is  not  how  much  she  feels 
or  suffers,  but  whether  the  crime  is  one 
against  her.  Polygamy  and  adultery 
may  be  crimes  which  involve  disloyalty 
to  the  marital  relation,  but  they  are 
rather  crimes  against  such  relation 
than  against  the  wife;  and,  as  the  stat- 
ute speaks  of  crimes  against  her,  it  is 
simply  an  affirmation  of  the  old,  fa- 
miliar, and  just  common-law  rule." 


And  in  Michigan,  under  a  statute 
providing  that  one  spouse  cannot  testi- 
fy against  the  other  except  in  cases 
growing  out  of  a  "personal  wrong  or 
injury  done  by  one  to  the  other,"  it  has 
been  held  that  the  first  wife  is  not  a 
competent  witness  in  a  criminal  action 
against  her  husband  for  bigamy.  Peo- 
ple V.  Quanstrom  (1892)  98  Mich.  254, 
17  L.R.A.  723,  53  N.  W,  166.  This  was 
upon  the  theory  that  the  statute  only 
applied  to  cases  of  violence,  either  ac- 
tual or  constructive;  but  two  of  the 
five  judges  dissented  upon  the  groi/hd 
that  the  statute  should  not  have  been 
given  such  a  narrow  construction, 
Morse,  Ch.  J.,  saying  that  bigamy  "is 
certainly  a  personal  wrong  and  injury" 
to  the  unoffending  spouse. 

VI,  Intent  to  camniit  sexual  offetiae, 

A  mere  intent  upon  the  part  of  one 
spouse  to  commit  a  sexual  crime  with 
or  against  a  third  person  does  not  con- 
stitute a  crime  against  the  other  spouse 
within  the  meaning  of  statutory  ex- 
ceptions permitting  one  spouse  to  testi- 
fy against  theother  in  a  criminal  pros- 
ecution for  a  crime  committed  against 
the  former.  This  rule  was  applied  in 
the  reported  case  (State  v.  Wilcox, 
ante,  1066)  to  a  prosecution  for  assault 
with  intent  to  commit  rape,  it  being 
maintained  that  a  mere  intent  to  com- 
mit a  sexual  offense  cannot  be  regard- 
ed as  the  equivalent  of  the  accomplished 
act,  and  that  the  statute  must  be  lim- 
ited to  the  latter  class.  And  this,  al- 
though, as  shown  in  the  preceding  sub- 
divisions, the  Iowa  courts  stoutly  main- 
tain that  an  actual  sexual  offense  by  one 
spouse  with  a  third  person  is  a  crime 
against  the  other  spouse  within  the 
meaning  of  the  statute.  6.  J.  G. 


C.  P.  SICKLES  et  al.,  Appts., 

v. 

J.  W.  LAUMAN. 

Iowa  Supreine  Court  ^  December  14,  1918. 

(—  Iowa,  — ,  169  N.  W.  670.) 

Covenant  -—  not  to  engage  in  business  —  assignment. 

A  covenant  by  the  vendor  of  a  business  not  to  re-engage  in  such  busi- 
ness in  the  town  where  it  is  located  for  a  period  of  years  may  be  enforced 

4  A.L.R.--68. 
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by  one  who  purchases  the  business  from  the  vendee  and  takes  an  assign- 
ment of  the  covenant,  although  the  covenant  does  not  run  to  assigns  of  the 
original  vendee. 

[See  note  on  this  question  beginning  on  page  1078.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Buena 
Vista  County  (Hobson,  J.)  sustaining  a  demurrer  to  and  dismissing  an 
action  brought  to  enjoin  defendant  from  re-engaging  in  business  in^  com- 
petition with  plaintiffs  in  alleged  violation  of  a  written  contract.  Re- 
versed. ^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  F.  F.  Faville,  f pr  appellants :         with  one  Olive  I.  Wright  for  the  sale 

The  contract  was  assignable  and  can     and  transfer  to  the  latter  of  the  busi- 


be  enforced  in  the  hands  of  an  assignee. 

Hedge  v.  Lowe,  47  Iowa,  187;  Guer- 
and  v.  Dandelet,  32  Md.  561,  3  Am. 
Rep.  164;  Pemberton  v.  Vaughan,  10 
Q.  B.  87,  16  L.  J.  Q.  B.  N.  S.  161, 
11  Jur.  411;  Bradford  v.  Montgomery 
Furniture  Co.  115  Tenn.  610,  9  L.R.A. 
(N.S.)  979,  92  S.  W.  1104;  Ragsdale 
v.  Nagle,  106  Cal.  832,  39  Pac.  628; 
Fleckenstein  Bros.  Co.  v.  Fleckenstein, 
—  N.  J.  Eq.  — ,  58  Atl.  1043;  Cali- 
fornia Steam  Nav.  Co.  v.  Wright,  6 
Cal.  258,  65  Am.  Dec.  511;  Kramer 
V.  Old,  119  N.  C.  1,  34'L.R.A.  389,  56 
•Am.  St.  Rep.  650,  25  S.  E.  813;  Dun- 
lop  V.  Gregory,  10  N.  Y.  241,  61  Am. 
Dec.  747 ;  Beard  v.  Dennis,  6  Ind.  200, 
63  Am.  Dec.  381;  Francisco  v.  Smith, 
143  N.  Y.  488,  38  N.  E.  980 ;  Diamond 
Match  Co.  v.  Roeber,  106  N.  Y.  473, 
60  Am.  Rep.  464,  13  N.  E.  419;  Hitch- 
cock v.  Coker,  6  Ad.  &  El.  438,  112 
Eng.  Reprint,  167,  1  Nev.  &  P.  796, 
2  Harr.  &  W.  464,  6  L.  J.  Exch.  N. 
S.  266;  Up  River  Ice  Co.  v.  Denier, 
114  Mich.  297,  68  Am.  St.  Rep.  480,  72 
N.  W.  157;  Swanson  v.  Kirby,  98  Ga. 
586,  26  S.  E.  71;  Elves  v.  Crofts,  10 
C.  B.  241,  138  Eng.  Reprint,  98,  19 
L.  J.  C.  P.  N.  S.  385,  14  Jur.  855; 
Gompers  v.  Rochester,   56  Pa.   194. 

Mr.  T.  H.  Chapman  for  appellee. 

Weaver,  J.,  delivered  the  opinion 
of  the  court: 

For  a  considerable  period  prior 
to  the  transaction  hereinafter  men- 
tioned the  defendant,  J.  W.  Lauman, 
was  the  owner  and  proprietor  of  an 
established  business,  conducting  and 
carrying  on  a  laundry  and  the  work 
of  cleaning  and  pressing  clothes,  and 
also  the  business  of  maintaining  a 
.station  for  the  buying  and  shipping 
of  cream.  On  May  29, 1916,  defend- 
ant entered  into  a  written  contract 


ness  aforesaid,  together  with  the  ma- 
chinery, fixtures,  and  equipment  of 
every  kind  and  character  used  in 
connection  therewith,  and  including 
in  such  transfer  a  list  of  the  custom- 
ers dealing  with  the  defendant.  Aft- 
er describing  the  business  and  the 
property  in  a  general  way,  the  con- 
tract contains  a  clause  in  the  follow- 
ing words :  "The  first  party  hereby 
sells  the  good  will  of  his  business 
and  as  a  part  of  the  consideration 
thereof  agrees  that  he  will  not  di- 
rectly or  indirectly  enter  into  a  busi- 
ness in  Sioux  Rapids,  Iowa,  in  com- 
petition with  said  second  party,  for 
a  period  of  five  years  from  the  date 
hereof." 

The  deal  was  completed,  and  the 
said  Olive  I.  Wright  entered  into 
possession  and  control  of  the  busi- 
ness so  purchased  by  her  in  June, 
1916,  and  continued  therein  until 
January  25,  1917,  on  which  date, 
while  said  business,  property,  and 
plant  were  still  a  going  concern,  she 
bargained  and  sold  the  entire  outfit, 
property,  business,  and  good  will 
tiiereof  to  the  present  plaintiffs,  C. 
P.  Sickles  and  Ruth  Sickles.  These 
purchasers,  when  buying  said  prop- 
erty, business,  and  good  will,  were 
informed  and  knew  of  the  terms  of 
the  sale  from  defendant  to  W  right, 
and  as  a  part  of  the  purchase  they 
took  from  Wright  an  assignment  of 
her  contract  with  defendant,  and  of 
all  the  rights  acquired  by  her  there- 
under.' Such  purchase  having  been 
consummated,  plaintiffs  went  into 
possession  of  said  property  and 
business,    since    which    time    they 


SICKLES  V.  LAUMAN. 


1075 


( —  Iowa,  — , 

have  been  the  owners  and  pro- 
prietors thereof,  including  not  only 
the  good  will  acquired  or  attaching 
to  the  said  business  during  the  pro- 
prietorship of  their  immediate  as- 
signor, but  during  that  of  her  as- 
signor as  well. 

The  petition  in  this  case,  after  re- 
citing the  facts  as  aforesaid,  alleges 
that  since  said  purchase  by  the 
plaintiifs  the  defendant,  in  violation 
of  the  terms  of  his  said  contract  and 
the  terms  of  the  sale  of  said  prop- 
erty and  good  will,  has  re-entered 
the  cleaning,  pressing,  laundry,  and 
cream-buying  business  in  the  town 
of  Sioux  Rapids,  and  has  endeav- 
ored and  is  now  endeavoring  to  re- 
establish such  business  in  competi- 
tion with  plaintiffs,  and  unless  re- 
strained from  so  doing  will  cdhtinue 
to  advertise  and  solicit  patronage 
and  customers  away  from  the  plain- 
tiffs, and  to  interfere  with  the  plain- 
tiffs' business,  and  cause  them  ir- 
reparable injury.  Upon  this  show- 
ing plaintiffs  pray  the  issuance  of 
an  injunction  restraining  defendant 
from  further  violation  of  his  said 
contract  and  for  general  relief. 

To  this  petition  the  defendant  de- 
murred because  (1)  the  facts  stated 
by  the  plaintiffs  do  not  entitle  them 
to  the  relief  demanded ;  and  (2)  tiie 
contract  entered  into  by  the  defend- 
ant with  Wright  is  not  assignable. 

The  demurrer  was  sustained,  and, 
plaintiffs  electing  to  stand  upon 
tiieir  petition  without  amendment,  it 
was  dismissed,  and  they  appeal. 
The  correctness  of  the  ruling  as  to 
the  sufficiency  of  the  pleading  is  the 
sole  question  raised  by  the  appeal. 

The  position  taken  by  the  appellee 
in  support  of  the  ruling  below  is  that 
his  agreement  not  to  re-enter  busi- 
ness at  Sioux  Rapids  is  one  of  which 
only  his  immediate  purchaser  can 
take  advantage,  or,  in  other  wordb, 
that  the  right  which  the  first  pur- 
chaser acquired  under  that  agree- 
ment was  personal  to  that  purchaser 
alone,  and  could  not  be  lawfully  or 
eflfectually  assigned  or  transferred 
to  a  second  purchaser  of  the  same 
business. 

This   proposition   is   said  to  be 


169  N.   W.   610,) 

justified  by  certain  of  our  own  de- 
cisions; no  other  authorities  being 
cited  or  called  to  our  attention.  Of 
the  cases  so  cited,  Halde^an  v. 
Simonton,  56  Iowa,  145,  7  N.  W,  493, 
does  not  appear  to  us  to  be  in  point, 
either  in  fact  or  in  principle.  There 
the  defendant^  a  physician,  in  sell- 
ing his  practice,  agreed  not  to  '^  re- 
settle'* in  the  town  of  Mitchellville, 
and  this  was  held  not  to  be  broad 
enough  to  prohibit  his  practising  his 
profession  in  that  town  after  re- 
moving, therefrom  and  while  living 
in  the  city  of  Des  Moines.  It  is  per- 
haps in  point  upon  the  proposition 
that  contracts  of  this  kind  will  be 
construed  with  care,  not  to  unduly 
or  unreasonably  extend  the  agreed 
restriction  beyond  the  expressed  or 
fairly  implied  intent  of  the  parties ; 
but  otherwise  it  affords  no  light  up- 
on the  question. before  us.  The  de- 
cisions in  Streichen  v.  Fehleisen,  112 
Iowa,  612,  61  L.R.A.  412,  84  N.  W. 
715,  and  Rapalee  v.  John  Malmquist 
&  Son,  165  Iowa,  251, 145  N.  W.  279, 
both  turn  upon  the  identity  of  the 
party  agreeing  to  refrain  from  en- 
tering into  competition  with  a  busi- 
ness sold.  In  each  case  the  party 
making  the  agreement  was  a  named 
partnership  only,  and  this  was  held 
not  to  operate  as  a  restriction  upon 
the  liberty  of  an  individual  member 
of  the  firm. 

Somewhat  in  the  same  line  is 
Barron  v.  Collenbaugh,  114  Iowa, 
71,  86  N.  W.  53.  There  the  defend- 
ant sold  his  livery  business  to  Fo- 
garty  &  Barron,  and  agreed  not  to 
re-enter  the  business  at  that  place, 
'^during  the  time  said  parties  of  the 
second  part  may  be  engaged  in  said 
livery  business  on  the  above-named 
premises."  Thereafter  one  of  the 
purchasers,  Fogarty,  sold  out  his 
interest  to  his  partner,  Barron,  who 
continued  the  business  individually. 
Collenbaugh  then  re-entered  the  liv- 
ery business  in  competition  with 
Barron,  who  brought  action  for  an 
injunction.  Relief  was  denied  on 
the  theory  that  the  period  of  restric- 
tion was  by  the  express  terms  of 
the  agreement  limited  to  the  time 
Fogarty  &  Barron  should  continue 
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in  the  business  sold  to  them  and 
when  Fogarty  sold  out  or  retired 
the  obligation  of  the  defendant  un- 
der the  agreement  terminated. 

The  precedents  above  cited  go  to 
the  limit  of  strict  construction  in 
favor  of  the  seller. of  a  busi/iess 
entering  into  an  agreement  of  this 
character,  farther,  indeed,  than  the 
writer  of  this  opinion  believes  is 
justifiable;  but  none  of  them,  either 
expressly  or  by  implication,  lays 
down  the  rule,  contended  for  by  the 
appellee,  that  such  a  contract  gives 
to  a  purchaser  no  more  thaii  a  mere 
personal  right,  which  he  cannot  as- 
sign to  another,  to  whom  he  in  turn 
sells  the  business.  There  is,  indeed, 
an  expression  in  the  Barron  Case  to 
the  effect  that,  "had  the  firm  of 
Fogarty  &  Barron  assigned  the  con- 
tract, no  right  of  action  would  have 
passed  to  their  assignee,  by  reason 
of  the  peculiar  reading  tiiereof ." 

If  we  give  proper  effect  to  the 
concluding  clause  of  that  quotation, 
it  is  probably  hot  open  to  material 
criticism ;  but  in  any  event  it  is  pure 
dictum,  for  the  assignability  of  the 
contract  was  not  there  in  question. 
So  far  as  we  have  been  able  to  dis- 
cern, this  court  has  never  conmiitted 
itself  to  the  doctrine  for  which  the 
appellee  contends. 

As  to  property  right  in  the  good 
will  of  a  business,  and  of  its  pro- 
tection in  equity,  it  has  been  said  : 
"The  good  will  of  a  trade  or  busi- 
ness may  be  the  subject  of  bargain 
and  sale,  when  connected  with  any 
specific  stock  in  trade,  or  with  some 
valuable  secret  of  trade,  or  with 
a  well-established  stand  for  busi- 
ness. A  court  of  equity  will  decree 
specific  performance  of  a  contract 
for  the  sale  of  the  good  will  of  a 
trade  or  business,"  Moorehead  v. 
Hyde,  88  Iowa,  382. 

Directly  in  point  upon  the  ques- 
tion in  this  case  is  Hedge  v.  Lowe, 
47  Iowa,  137.  There  Lowe  sold  his 
business  to  one  Vorse  by  a  contract 
which  contained  an  agreement  that 
he  would  not  re-engage  in  the  same 
business  in  the  same  town  for  a 
period  of  five  years  'without  tiie  con- 
sent of  Vorse.    Vorse  sold  and  as- 


signed an  equal  interest  in  the 
business  and  contract  to  one  Hedge, 
and  later  sold  and  assigned  his  re- 
maining interest  therein  to  one  El- 
liott. Thus  the  entire  interest  of  the 
original  purchaser,  in  the  business 
and  good  will  was  eliminated. 
Thereafter  Lowe  resumed  business 
of  a  like  nature  in  the  same^own» 
and  in  defense  to  an  action  against 
him  for  an  injunction  he  raised  the 
very  objection  on  which  appellee 
now  relies,  that  the  contract  between 
him  and  Vorse  was  personal  and 
could  not  be  assigned.  The  court 
held  the  point  not  well  taken,  say- 
ing: "If  the  agreement  not  to  en- 
gage in  the  agricultural  implement 
business  was  of  sufficient  value  to 
constitute  in  part  an  inducement  to 
Vorse  to  purchase,  it  must  be  ad- 
mitted tibat  it  might  be  equally  valu- 
able to  a  vendee  of  Vorse.  If  Vorse, 
because  of  this  agreement,  was  in- 
duced to  purchase,^  no  good*  reason 
can  be  given  why  Vorse  should  not 
he  able  to  avail  himself  of  this 
agreement  as  a  means  of  effecting  a 
sale.  The  question  here  is,  not 
whether  this  agreement  may  be  the 
subject  of  transfer  ^.^^„^_ 
in  the  abstract,  but  not  ^o*^ 


whether  it  may  be  ii-i^imlir 
transferred  with  the 
business  to  which  it  originally  per- 
tained,"— citing  California  Steam 
Nav.  Co.  v.  Wright,  6  Cal.  258,  65 
Am.  Dec.  511,  and  8  Cal.  585;  Gue- 
rand  v.  Bandelet,  32  Md.  569,  3  Am. 
Rep.  164. 

This  decision  does  not  appear  to 
have  been  overruled,  nor  do  we  find 
that  its  authority  has  ever  been  lim- 
ited or  questioned.  It  is  also  quite 
in  line  with  the  views  expressed  on 
the  same  subject  by  nearly  all  the 
courts.  See  Francisco  v.  Smith,  143 
JSr.  Y.  488,  38  N.  E.  980;  Gompers 
V.  Rochester,  56  Pa.  194;  Flecken- 
stein  V.  Fleckenstein,  —  N.  J.  Eq. 
— ,  53  Atl.  1043;  Public  Opinion 
Pub.  Co.  V.  Ransom,  34  S.  D.  381, 
148  N.  W.  841,  Ann.  Cas.  1917A. 
1010 ;  Diamond  Match  Co.  v.  Roeber, 
106  N.  Y.  473,  60  Am.  Rep.  464,  13 
N.  E.  419 ;  Up  River  Ice  Co.  v.  Den- 
ier, 114  Mich.  297,  68  Am.  St.  Rep. 
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480,  72  N.  W.  157 ;  Haugen  v.  Sund- 
seth,  106  Minn.  129,  118  N.  W.  666, 
16  Ann.  Cas.  259 ;  Webster  v.  Buss, 
61  N.  H.  40, 60  Am.  Rep.  817 ;  Amer- 
ican  Ice  Co.  v.  Meckel,  109  App.  Div. 
93,  95  N.  Y,  Supp.  1060 ;  Palmer  v* 
Toms,  96  Wis.  367,  71  N.  W-  664. 

Sporadic  instances  are  not  want* 
ing  iit  which  a  contrary  view  is  an» 
nounced  or  suggested,  but  they  are 
not  generally  recognized  as  authori- 
tative precedents.    The  one  most  di- 
rectly in  point  to  that  effect  is  Hill- 
man  V.  Shannahan,  4  Or.  163,  18 
Am.  Rep.  281.    It  is  there  held  that 
the  contract,  having  mAde  no  refer- 
ence to  "the  heirs  and  assigns"  of 
the  purchaser,  must  be  construed  as 
personal  only,  and  not  enforceable 
in  the  hands  of  his  assignee.    The 
reasoning  employed  is  by  no  means 
persuasive,  and  the  citation  .of  au- 
thorities wholly  omits  reference  to 
or  consideration  of  the  numerous 
precedents  to  the  contrary.     The 
presence  or  absence  of  express  men- 
tion of  the  words  "heirs  and  as- 
signs" is  discussed  in  several  of  the 
cases  first  above  cited,  and  in  each 
instance  it  is  held  to  be  immaterial. 
Indeed,  in  our  own  leading  case  of 
Hedge  T.  Lowe,  supra,  the  agree- 
ment was  with  the  purchaser  by 
name,  without  any  express  mention 
of  heirs  or  assigns,  and  it  was  held 
to  be  assignable.    This  decision  has 
been  cited  and  followed  in  nearly  all 
the  other  states  when  the  question 
has  come  up  for  adjudication.     In 
many  cases  the  courts  go  much  be- 
yond what  we  have  had  occasron  to 
hold,  and  say  that,  even  if  there  is 
no  express  transfer  of  the  contract, 
the  good  will  assigned  by  the  first 
seller  follows  the  business  into  the 
hands  of  the  second  purchaser,  with- 
out any  express  mention,  as  an  in- 
cident to  the  business, — a  rule  for 
which  many  good  reasons  may  be 
found.    Public  Opinion  Pub.  Co.  v. 
Ransom,  34  S.  D.  381,  148  N.  W 
842,  Ann.  Cas.  1917A,  1010 ;  Parnel 
V.  Doan,  31  Ont.  Rep.  517 ;  Palmer  v 
Toms,  96  Wis.  367,  71  N.  W.  654 
Gompers  v.  Rochester,  56  Pa.  194; 
Didlake  v.  Roden  Grocery  Co.  160 
Ala.  484,  22  L.R,A.(N.S.)   907,  49 


16it   A.    W.    iiiU.) 

So.  384,  18  Ann.  Cas.  480 ;  Fairfield 
V.  Lowry,  207  Ma«s.  352,  93  N.  E. 
598. 

In  the  Gompers  Case  the  court 
touches  upon  a  distinction  which 
those  who  deny  the  rule  in  Hedge  v. 
Lowe  tisually  overlook.  It  is  there 
said  that  the  fallacy  of  the  argu- 
ment, denying  the  assignability  of 
the  contract  is  in  regarding  it 
as  merely  personal  in  character, 
"whereas,  it  was  alone  an  incident 
to  the  property  which  they  had  part- 
ed with  and  the  business  also.  It 
would  not  have  been  binding,  for 
want  of  a  consideration,  unless  as 
incident  to  the  property."  In  the 
Pahner  Case,  96  Wis.  §67,  71  N.  W. 
664,  the  Wisconsin  court  on  the  same 
subject  says:  "To  determine  the 
question,  .  .  .  ,  the  nature  of  the 
contract  must  be  understood.  It 
does  not  constitute  a  distinct  prop- 
erty right,  independent  of  the  busi- 
ness it  was  designed  to  protect,  any 
more  than  the  good  will  itself.  The 
purpose  of  the  contract  being  to  pro- 
tect the  property  or  business  to 
which  it  related,  it  was  an  incident 
of,  and  adherent  to,  such  property 
and  business.  It  could  not  other- 
.  wise  exist." 

To  construe  such  contracts  as  per- 
sonal only  where  the  design  to  so 
narrow  or  restrict  their  effect  is  not 
clearly  expressed  is  to  deprive  them 
of  much,  if  not  most,  of  their  value. 
The  seller  expects  a  better  price, 
and  the  buyer  is  willing  to  pay  a 
better  price,  than  the  business  would 
command  without  it.  But  the  busi- 
ness, when  once  purchased,  is  worth 
on  the  market  only  what  the  owner 
can  reasonably  hope  to  sell  it  for, 
and  if  he  cannot  sell  it  without  de- 
stroying its  protection  against  com- 
petition by  the  man  who  created 
and  built  it  up,  he  is  quite  sure  to 
suffer  loss.  To  hold  that  the  parties 
to  a  contract  of  sale  intend  such  in- 
equitable and  absurd  results,  the 
language  should  reveal  it  so  clearly 
as  to  place  it  beyond  all  reasonable 
doubt.  What  the  defendant  sold  in 
the  .first  instance  was  not  only  the 
physical  property,  but  the  estab- 
lished business,  together  with  its 
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protection  for  five  years  against 
competition  by  liim.  It  was  this 
property  and  this  business,  so  pro- 
tected, which  Wright  bought  and 
owned,  and  as  such  owner  had  the 
right  to  sell,  and  did  sell,  to  the 
plaintiffs.  Though  the  protection 
existed  as  incident  to  the  property 
and  business,  it  was  nevertheless  a 
property  right,  which  the  plaintiffs 
acquired  with  the  property  and 
business,  and  as  such  the  courts  will 
recognize  it  and  enjoin  its  wrongful 
invasion.  The  defendant  undertook 
to  refrain  from  competition  with 
the  business  sold  by  him  for  five 
years,  and  is,  presumed  to  have  re- 
ceived a  sufficient  consideration 
therefor,  and  it  is  but  equitable  that 
he  be  required  to  perform  his  agree- 
ment in  good  faith. 

In  discussion  courts  sometimes  in- 
dulge in  the  loose  generality  that  the 
law  does  not  favor  contracts  in  re- 
straint of  trade,  ahd  therefore  an 
agreement  by  which  a  party  un- 
dertakes not  to  enter  a  specific 
business  in  a  specified  city  or  town 
will  be  strictly  construed.    What  the 


law  does  disfavor  are  contracts 
which  unreasonably  restrict  the  in- 
dividual in  his  liberty  of  occupation 
and  employment.  But  there  is  no 
public  policy  or  rule  of  law  which 
condemns  or  holds  in  disfavor  a  fair 
and  .reasonable  agreement  of  this 
character,  and  such  a  contract  is  en- 
titled to  the  same  reasonable  con- 
struction and  the  same  effective  en- 
forcement that  are  accorded  to  busi- 
ness obligations  in  general.  For  an 
illuminating  discussion  of  this  sub- 
ject, see  Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  473,  60  Am.  Rep. 
464,  18  N.  C  419. 

In  our  opinion,  the  plaintiff's  pjeti- 
tion  stated  a  good  cause  of  action, 
and  the  demurrer  thereto  should 
have  been  overruled.  The  ruling 
and  judgment  below  are  therefore 
reversed,  and  the  cause  remanded, 
with  instructions  to  the  trial  court 
to  overrule  the  demurrer,  and  for 
further  proceedings  not  inconsistent 
with  the  views  hereinbefore  ex- 
pressed. 

Preston,  Ch.  J.,  and  Gaynor  and 
Stevens,  JJ.,  concur. 


ANNOTATION. 

Enforceability  by  the  purchaser  of  a  biitiness,  of  a  covenant  of  a  third  person 

hb  vendor  not  to  engage  in  a  similar  business. 

VI.  Where  sale  of  property  and  business 

not  contemporaneous,  1084. 
VII.  As  affeced  by  limitations  in  scope 

of  covenant,  1084. 
VIII.  Effect  of  retransfer  of  covenant  to 
•     original  covenantee  or  covenan- 
tor, 1085. 

subsequent  sale. of  the  business  by  the 
original  purchaser,  and  that  it  will  pass 
to  the  subsequent  purchaser  as  an  inci- 
dent of  such  sale. 

Alabama. — Knowles  v.  Jones  (1913) 
182  Ala.  187,  62  So.  514. 

California. — California  Steam  Nav. 
Co.  V.  Wright  (1856)  6  Cal.  258,  65 
Am.  Dec.  511. 

Illinois.  —  Bauwens  v.  Goethals 
(1914)   187  III.  App.  563, 

Indiana. — Beard  v.  Dennis  <1855) 
6  Ihd.  200,  63  Am.  Dec.  880. 

Iowa.— Hedge  v.  Lowe  (1877)  47 
Iowa,  187. 


I.  General  rule,    1078. 
II.  Necessity  that  covenant  run  to  pur- 
chaser and  assigns,   1080. 

III.  Necessity    that    covenant    be    ex- 

pressly assigned,   1080. 

IV.  Transfer  to  a  corporation,  1081. 
V.  Transfer  to  partnership,  1083. 

J.  Oeneral  rule. 

The  rule  is  well  settled  that  a  cove- 
nant reasonable  as  to  territory  and 
time,  entered  into  by  the  seller  of  a 
business,  not  to  engage  in  a  similar 
business,  is  valid  and  enforceable.  The 
question  here  raised  is  as  to  whether 
or  not  such  a  covenant  is  assignable 
with  a  subsequent  sale  of  the  business, 
or  passes  to  a  subsequent  purchaser  of 
the  business,  even  if  not  expressly  as- 
signed. On  this  question  the  cases  are 
generally  in  harmony  in  holding  that 
such  a  covenant  is  assignable  with  a 
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Michigan.—- Up  River  Ice  Co.  v.  Den- 
ier (1897)  114  Mich.  296,  68  Am.  St. 
Rep.  480,  72  N.  W.  157. 

Minnesota. — Haugen  v.  Sundseth 
(1908)  106  Minn.  129,  118  N.  W.  666, 
16  Ann.  Cas.  259. 

Mississippi. — Klein  v.  Luck  (1895) 

73  Miss.  133,  18  So.  891. 
Nebraska. — Hickey      v.      Brinkley 

(1911)  88  Neb.  356,  129  N.  W.  553. 

New  Hampshire. — Webster  v.  Buss 
(1881)  61  N.  H.  40,  60  Am.  Rep.  317. 

New  Jersey. — Fleckenstein  Bros. 
Co.  V.  Fleckenstein  (1903)  —  N.  J.  — , 
53  Atl.  1043,  decree  settled  in  (1904) 
66  N.  J.  Eq.  252,  57  Atl.  1025. 

New  York. — Diamond  Match  Co.  v. 
Roeber  (1887)  106  N.  Y.  473,  60  Am. 
Rep.  464,  13  N.  E.  419;  Francisco  v. 
Smith  (1894)  143  N.  Y.  488,  38  N.  E. 
980;  Greite  v.  Henricks  (1893)  71 
Hun,  7,  24  N.  Y.  Supp.  545;  A.  Booth 
&  Co.  V.  Seibold  (1902)  37  Misc.  101, 

74  N.  Y.  Supp.  776;  American  Ice  Co. 
V.  Meckel  (1905)  109  App.  Div,  98,  95 
N.  Y.  Supp.  1060. 

England. — Swainson  v.  Swainson 
(1857)  4  Jur.  N.  S.  1011;  Jacoby  v. 
Whitmore  (1883)  49  L.  T.  N.  S.  335, 
32  Week.  Rep.  18 ;  Showell  v.  Winkup 
(1889)  60  L.  T.  N.  S.  389;  Smith,  v. 
Hawthorne  (1897)  76  L.  T.  N.  S.  716; 
Welsted  v.  Hadley  (1904)  21  Times 
L;  R.  165. 

Canada.— Pamell  v.  Dean  (1900)  31 
Ont.  Rep.  517;  Berry  v.  Days  (1903) 
23  Can.  L.  T.  Occ.  N.  221,  5  Ont.  L. 
,  Rep.  629. 

The  general  rule  is  also  recognized 
in  Palmer  v.  Toms  (1897)  96  Wis.  367, 
71  N.  W.  654,  which  holds  that  after 
the  purchaser  of  the  business  had  dis- 
posed of  it  to  another  he  was  no  long- 
er interested  in  the  enforcement  of  a 
covenant  of  this  character  entered  in- 
to by  his  vendor,  and  hence  could  not 
enforce  it.  The  court  remarked  that 
.such  a  covenant  passed  as  an  incident 
of  the  business  to  the  subsequent  pur- 
chasers. 

In  Haugen  v.  Sundseth  (Minn.) 
supra,  the  court  said  that  "the  good 
will  of  a  business  is  the  favor  won 
from  the  public  and  the  probability 
that  old  customers  will  continue  their 
patronage.  It  is  an  advantage  and 
benefit  that  is  acquired  by  business 


establishments  beyond  the  value  of 
the  money  or  property  invested  there- 
in, and  is  property  in  the  legal  sense 
of  the  term,  and  subject  to  sale  and 
transfer  in  conjunction  with  a  sale  of 
the  business,  precisely  as  other  per- 
sonalty." 

But  in  Anderson  v.  Faulconer 
(1855)  30  Miss.  145,  it  is  held  that  a 
covenant  by  the  seller  of  a  newspaper 
plant  not  to  set  up, a  newspaper  in  op- 
position to  the  purchasers  is  not  brok- 
en by  the  act  of  the  seller  in  subse- 
quently setting  up  a  newspaper  plant 
after  the  personal  representative  of 
the  covenantee  had  sold  the  original 
plant. 

In  Barber  Asphalt  Paving*  Co.  v. 
Brand  (1889)  55  Hun,  606,  7  N.  Y. 
Supp.  744,  a  contract  was  held  assign- 
able where  it  was  based  upon  a  good 
consideration,  and  by  its  terms  one  of 
the  parties  thereto  covenanted  not  to 
sell  asphalt  except  to  certain  persons 
in  specified  cities.  The  violation  of 
this  covenant  was  restrained  in  be- 
half of  the  subsequent  assignee  of  the 
covenantee. 

In  Baines  v.  Geary  (1887)  L.  R.  35 
Ch,  Div.  (Eng.)  154,  56  L.  J.  Ch.  N.  S. 
935,  56  L.  T.  N.  S.  567,  36  Week.  Rep. 
98,  51  J.  P.  628,  a  covenant  by  an 
employee  of  a  milk  carrier  not  to  serve 
or  interfere  with  the  customers  of  his 
employer  after  the  termination  of  his 
employment  was  held  to  be  assignable 
and  enforceable  by  the  subsequent 
purchaser  of  the  business  from  the 
original  employer.  To  the  same  effect 
is  Benwell  v.  Inns  (1857)  24  Beav.  306, 
53  Eng.  Reprint,  376 ;  Showell  v.  Win- 
kup (1889)  60  L.  T.  N.  S.  (Eng.)  389. 

But  in  Berlitz  School  of  Languages 
V.  Duchene  (1904;  Sc.  Ct.  Sess.)  6  F. 
181,  it  is  held  that  a  covenant  by  the 
teacher  of  a  school  not  to  teach  in 
competition  with  the  schools  of  his 
employer  within  two  years  after  leav- 
ing his  employment  is  not  subject  to 
assignment  to  a  purchaser  of  the 
schools. 

In  Pemberton  v.  Vaughan  (1847)  10 
Q.  B.  87,  116  Eng.  Reprint,  85,  in  con- 
sidering the  validity  of  an  agreement 
by  the  seller  of  a  business  not  to  en- 
gage in  a  competing  business  within 
a  given  territory,  unlimited  as  to  time, 
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Lord  Denman,  Gh.  J.,  said  that  ''an 
agreement  in  restraint  of  trade  is  il* 
legal  because  it  is  for  life.  It  does  not 
follow  that  the  plaintiff  will  not  re- 
quire the  protection  of  the  agreement 
because  he  may  not  himself  continue 
the  business.  He  may  sell  the  busi- 
ness and  sell  it  on  better  terms  on  ac- 
count of  the  protection  secured  to  it 
by  such  an  agreement." 

JI,  Necessity  tliat  covenant  run  to  jwr- 
chaser  and  assigns. 

While  in  a  few  of  the  foregoing 
cases,  notably  California  Steam  Nav. 
Co.  V.  Wright  (1856)  6  Cal.  258,  65 
Am.  Dec.  511  and  Diamond  Match  Co. 
v.Roeb^r  (1887)  106  N.  Y.  473,  60  Am. 
Rep.  464,  18  N.  E.  419,  the  covenant 
ran  to  the  purchaser  and  his  assigns, 
in  a  majority  of  the  cases,  however,  it 
did  not,  and  it  was  nevertheless  en- 
forced in  behalf  of  the  subsequent 
purchaser,  although  the  point  was  ap- 
parently not  raised  or  discussed.  In 
a  few  of  the  cases  where  the  point  was 
expressly  raised,  it  was  held  that  it 
was  immaterial  whether  or  not  the 
covenant  ran  to  the  purchaser  alone 
or  to  the  purchaser  and  his  assigns. 

This  is  the  holding  in  Webster  v. 
Buss  (1881)  61  N.  H.  40,  60  Am.  Rep. 
317,  wherein  the  court  said  that  the 
agreement  to  relinquish  the  business 
formed  a  material  part  of  the  pur- 
chase, and  constituted. in  part  the  in- 
ducement for  such  purchase,  and  en- 
tered into  the  value  of  the  property 
purchased.  Hence  there  was  no  rea- 
son why  the  purchaser  should  not 
avail  himself  of  the  agreement  in  ef- 
fecting a  subsequent  sale  of  the  busi- 
ness. 

In  Hedge  v.  Lowe  (1877)  47  Iowa, 
137,  the  court  said  if  the  agreement 
not  to  engage  in  a  competing  business 
was  of  sufficient  value  to  constitute  in 
part  an  inducement  to  purchase  the 
business,  it  must  be  admitted  that  it 
might  be  equally  of  value  to  the  pur- 
chaser upon  subsequently  selling  the 
business,  and  no  good  reason  could 
be  given  why  the  original  purchaser 
should  not  avail  himself  of  this  agree* 
ment  as  a  means  of  effecting  a  subse- 
quent sale.  And  it  is  pointed  out  that 
the  question  is  not  whether  such  a 
covenant  may  be  subject  of  a  transfer 


in  the  abstract,  but  whether  it  may  be 
transferred  with  the  business  to 
which  the  original  pertained. 

Upon  this  question  in  Haugen  v. 
Sunseth  (1908)  106  Minn.  129,  118  N. 
W.  666,  16  Ann.  Cas.  259,  the  court 
said  that  the  fact  that  the  contract  did 
not  run  to  the  purchasers  and  their 
successors  and  assigns  did  not  affect 
the  question  of  its  subsequent  trans- 
fer in  the  least;  that  "while  perhaps 
the  use  of  those  words  or  their  equiv- 
alent may  in  instances  be  essential 
to  confer  the  right  of  alienation  in  the 
grantee,  their  use  is  wholly  unneces- 
sary in  a  case  like  that  at  bar.  But 
specific  property  or  substantial  prop- 
erty rights  which  survive  to  an  execu- 
tor or  administrator — in  which  classi- 
fication good  will,  trademarks,  and 
tradenames  must  be  included — ^may  be 
transferred  from  person  to  person 
where  an  indefeasible  title  passes 
from  the  original  owner  without  refer- 
ence to  the  language  of  the  different 
transfers." 

///.  Necessity  that  covenant  be  expressly 

assigned. 

In  a  majority  of  the  foregoing  cases, 
the  original  covenant  was  not  express- 
ly'assigned  to  the  subsequent  pur- 
chaser of  the  business.  Apparently 
such  an  assignment  is  unnecessary, 
the  theory  being  that  the  covenant 
passes  as  an  incident  of  the  sale  of  the 
business.  In  the  following  cases, 
however,  the  instrument  of  sale  con- 
tained an  express  assignment  of  the^ 
covenant:  Klein  v.  Lusk  (1895)  73 
Miss.  133, 18  So.  891 ;  Hickey  v.  Brink- 
ley  (1911)  88  Neb.  356,  129  N.  W.  553; 
American  Ice  Co.  v.  Meckel  (1905)  109 
App.  Div.  93,  95  N.  Y.  Supp.  1060. 
None  of  these  cases,  however,  hold 
that  an  express  assignment  was  essen- 
tial. 

In  American  Ice  Co.  v.  Meckel  (N. 
Y.)  supra,  a  covenant  incident  to  the 
sale  of  a  business  and  the  good  will 
thereof,  and  running  to  the  covenant- 
ee, his  heirs  and  assigns,  is  held  en- 
forceable by  a  subsequent  purchaser 
of  the  business,  although  the  covenant 
was  not  expressly  assigned  to  him, 
the  court  holding  in  this  regard  that 
the  covenant  passed  as  an  incident  to 
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the  sale  of- the  business  and  the  good 
will. 

In  Greite  v.  Henricks  (1893)  71 
Hun,  7,  24  N.  Y.  Supp.  545,  a  covenant 
incorporated  in  the  bill  of  sale  of 
premises  used  for  a  hotel  and  saloon, 
by  which 'the  seller  agreed  not  to  en- 
gage in  a  similar  business  within  a 
designated  distance  from  this  hotel, 
was  held  to  pass  to  a  subsequent  pur- 
chaser of  the  business,  it  being  incor- 
porated in  the  later  bill  of  sale  by  a 
provision  thereof  that  the  same  was 
subject  to  all  the  terms,  conditions, 
and  covenants  of  the  previous  bill  of 
sale,  which  was  declared  to  form  a 
part  and  parcel  of  the  present  bill. 

In  Jacoby  v.  Whitmore  (1883)  49 
L.  T.  N.  S.  (Eng.)  835,  it  was  held 
that  the  benefit  of  a  covenant  of  this 
character  passed  to  the  purchaser  of 
the  business,  and  the  good  will  to 
which  the  covenant  related,  although 
the  covenant  was  not  expressly  men- 
tioned. Upon  this  point,  Cotton,  L.  J,, 
said:  When  the  agreement  was  en- 
tered into,  Whitmore  was  to  become 
an  assistant  in  the  shop,  and  the  ob- 
ject was  to  prevent  the  customers 
being  at  some  future  time  carried  off 
elsewhere  by  the  assistant  when  he 
should  leave  the  service  of  his  employ- 
er, and  such  a  covenant  was,  I  think, 
part  of  the  good  will  of  the  business, 
and  certainly  part  of  the  beneficial 
interest  of  Cheek  in  the  business. 
Therefore,  in  my  opinion,  this  cove- 
nant was  assignable,  and  was  in  fact 
assigned. 

IV.  Transfer  to  a  corporation. 

It  has  been  held  that  the  good  will 
and  the  covenant  by  the  seller  of  a 
business  not  to  engage  in  a  competing 
business  pass  to  a  corporation  organ- 
ized by  the  purchaser  of  the  business 
for  the  purpose  of  operating  the  busi- 
ness and  to  which  the  business  is 
transferred,  hence,  the  covenant  may 
be  enforced  by  the  corporation. 
Knowles  v.  Jones  (1913)  182  Ala.  187, 
.  62  So.  514 ;  Bradford  v.  Montgomery 
Furniture  Co.  (1906)  115  Tenn.  610, 
9  L.R.A.(N.S.)  979,  92  S.  W.  1104. 

In  Ragsdale  v.  Nagle  (1895)  106 
Cal.  332,  39  Pac.  628,  it  is  held  that 
the  fact  that  a  covenantee  in  a  cove- 
nant of  this  character  organized  a  cor- 


poration to  secure  funds  to  carry  on 
the  business,  and  that  he  turned  over 
to  the  corporation  the  property  pur- 
chased, did  not  show  that  he  was  not 
engaged  in  the  business  so  as  to  re- 
lieve the  covenantor  from  the  obliga- 
tion of  the  covenant.  In  this  case  the 
covenantee  was  the  manager  of  the 
business  of  the  corporation. 

In  Up  River  Ice  Co.  v.  Denier  (1897) 
114  Mich.  296,  68  Am.  St.  Rep.  480,  72 
N.  W.  157,  an  agreement  collateral  to 
the  sale  of  stock  in  a  corporation,  that 
the  seller  will  not  engage  in  the  same 
business  in  which  the  corporation  was 
engaged,  and  which  was  assigned  to 
the  corporation,  was  held  enforceable 
in  its  behalf.  To  the  same  effect,  see 
Jacoby  v.  Whitmore  (Eng.)  supra. 

Upon  this  point,  in  Bradford  v. 
Montgomery  Furniture  Co.  (Tenn.) 
supra,  the  court  said :  "We  think,  to 
hold  that  the  defendants  lost  the  bene- 
fit of  their  contract  by  virtue  of  the 
vestiture  of  the  title  of  their  business 
in  an  artificial  person,  in  order,  as 
they  thought,  to  carry  it  on  more  ad- 
.vantageously,  would  be  to  allow  the 
complainants,  while  recovering  full 
consideration,  to  defeat  the  object  of 
their  contract,  and  do  the  defendants 
great  injustice.  Complainants  con- 
tracted not  to  engage  in  the  furniture 
business  for  the  time  mentioned,  in 
opposition  to  the  defendants.  The 
agreement  was  absolute  and  without 
qualification.  The  change  made  by 
the  defendants  in  the  manner  of  con- 
ducting their  business  in  no  way  af- 
fected complainants.  It  did  not  in  any 
way  increase  or  lessen  the  obligation 
and  burdens  of  their  contract;  and  we 
cannot  see  upon  what  principle,  con- 
sistent with  reason  and  justice,  it 
should  release  them  from  its  perform- 
ance. The  good  will  which  defendants 
had  purchased  from  complainants, 
and  the  contract  they  had  made  with 
them  for  its  protection,  were  property 
rights,  valuable  and  assignable,  and 
were  not  affected  by  the  changes  made 
by  the  defendants  in  the  manner  in 
which  they  conducted  their  business. 
The  contract  remained  in  full  force 
and  effect  until  it  expired  by  its  own 
limitations." 
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In  Parnell  v.  Dean  (1900)  31  Ont 
Rep.  517,  supra,  a  covenant  of  this 
character  by  a  retiring  member  of  a 
partnership,  with  the  remaining  mem- 
bers of  the  firm  and  a  third  person, 
who  was  taken  into  the  firm  at  the 
time  of  the  transaction,  is  held  en- 
forceable by  a  joint  stock  company  or- 
ganized by  the  new  firm  to  operate  the 
business,  and  to  which  the  business 
and  good  will  were  transferred.  It  is 
also  held  enforceable  by  the  surviving 
member  of  the  firm  after  the  other 
partners  had  retired. 

In  Fleckenstein  Bros.  Co.  v.  Fleck- 
enstein  (1903)  —  N.  J.  Eq.  — ,  53  Atl. 
1043,  decree  settled  in  (1904)  66  N. 
J.  Eq.  252,  57  AtL  1025,  in  the  sale  of 
a  one-half  interest  in  a  manufacturing 
business,  the  covenantor  agreed  not 
to  undertake  to  engage  in  a  competing 
business.  This  interest  and  the  other 
one-half  interest  were  subsequently 
acquired  by  a  corporation,  and  there- 
after the  covenantee  assigned  the  cov- 
enant to  this  corporation.  It  was  held 
to  be  enforceable  in  behalf  of  the  cor- 
poration. In  the  opinion  as  reported 
in  53  Atl.  1044,  the  court  said  that 
"such  covenants  have  all  their  vitality 
and  value  from  their  association  with 
the  business.  They  are  intended  to 
protect  a  business,  to  keep  it,  and 
make  it  valuable  to  the  purchaser; 
and,  even  if  the  transfer  by  the  pur- 
chaser to  the  company  was  not  ac- 
companied by  a  transfer  of  this  cove- 
nant, the  corporation  might  well  rely 
upon  their  getting  the  benefit  of  the 
covenant  as  long  as  it  remained  in  the 
hanHs  of  the  purchasers, — ^the  original 
purchasers.  These  purchasers  be- 
came interested  in  the  corporation, — 
undoubtedly  took  stock  in  the  corpora- 
tion. I  think  they  took  stock  in  ex- 
change for  their  interest,  or  at  least 
in  exchange  for  a  part  of  their  inter- 
est. The  corporation  got  all  the  bene- 
fit of  it  without  an  actual  assignment. 
Subsequently,  in  my  judgment,  it  was 
entirely  competent  to  complete  the 
whole  transaction  by  a  transfer  to 
the  corporation  of  this  covenant;  and 
the  covenant  was  assignable  in  that 
way,  and  for  the  purpose  for  which  it 
was    assigned,   and   to  the   party  to 


whom  it  was  assigned.    I  am  satisfied 
that  that  is  the  correct  conclusion." 

A  very  similar  case  is  Roper  v.  Hop- 
kins (1898)  29  Ont.  Rep.  580.  In  this 
case  the  sellers  of  shares  in  a  trading 
'company  covenanted  with  the  pur- 
chaser that  if  his  employment  by  the 
company  as  manager  of  the  business 
should  be  terminated,  he  would  not 
become  connected  in  any  way  in  a  sim- 
ilar business  carried  on  by  any  person 
or  persons,  corporation  or  corpora- 
tions. After  the  termination  of  the 
agreement  for  the  employment,  it  was 
claimed  that  he  indirectly  engaged  in 
a  competing  business.  While  it  was 
held  that  the  evidence  did  not  show  a 
breach  of  the  covenant,  the  question 
was  also  raised  as  to  the  right  of  the 
covenantees  to  enforce  the  covenant 
on  the  ground  that  they  had  disposed 
of  their  shares  in  the  company  after 
commencing  the  action.  On  this 
ground  the  right  of  the  plaintiffs  to 
maintain  the  action  was  denied  the 
court  apparently  favoring  the  conclu- 
sion that  the  covenant  was  assignable 
along  with  the  shares. 

In  Welstead  v.  Hadley  (1904)  21 
Times  L.  R.  (Eng.)  165,  a  covenant  not 
to  engage  in  a  similar  business,  en- 
tered into  by  the  covenantors  upon 
selling  their  business  to  a  limited  com- 
pany, of  which  they  became  managing 
directors,  was  held  to  have  passed  to 
the  purchaser  of  the  company's  busi- 
ness and  good  will  upon  a  receiver's 
sale  thereof. 

And,  upon  this  point,  attention  is 
also  called  to  a  class  of  cases  not 
strictly  within  the  scope  of  the  note, 
which  hold  that  covenants  by  persons 
united  to  form  a  corporation,  not  to 
engage  in  a  competing  business,  may 
be  enforced  either  by  the  person  to 
whom  the  covenant  runs,  or  the  corpo- 
ration after  it  has  been  formed. 
Bloom  V.  Home  Ins.  Agency  (1909)  91 
Ark.  367,  121  S.  W.  293;  Anchor  Elec- 
tric Co.  V.  Hawkes  (1898)  171  Mass. 
101,  41  L.R.A.  189,  68  Am.  St.  Rep.  403. 
50  N.  E.  509;  McCausland  v.  Hill 
(1896)  23  Ont.  App.  Rep.' 738. 

And  see  McCausland  v.  Hill  (Ont.) 
supra,  which  holds  that  where  several 
persons  dealing  in  a  certain  class  of 
goods  combine  to  form  a  company  to 
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take  over  the  business  of  each  of  them, 
and  they  each  covenant  not  to  engage 
in  a  competing  business  with  this  new 
company  when  it  is  formed,  the  cove- 
nant is  enforceable  against  one  of  the 
covenantors  by  the  remaining  parties 
thereto. 

K.  Transfer  to  partnership, 

A  covenant  of  this  character  run- 
ning to  a  partnership  as  an  incident 
to  the  sale  of  the  business  of  the  part- 
nership, either  by  a  third  person  or  by 
a  member  of  the  partnership  in  trans- 
ferring his  interest  therein  to  other 
members,  has  been  held  to  inure  to  the 
benefit  of  the  partnership.  For  exam- 
ple, in  Gompers  v.  Rochester  (1867) 
66  Pa.  194,  a  covenant  of  this  charac- 
ter running  to  a  partnership  was  held 
to  pass  to  the  surviving  partner  as  an 
incident  of  the  business,  where  he  pur- 
chased the  interest  of  the  other  part- 
Iters 

In  Jenkins  v.  Eliot  (1906)  192  Mass. 
474,  78  N.  E.  431,  a  covenant  of  this 
character  in  the  sale  of  a  business  to 
a  partnership  was  held  not  defeated 
by  a  subsequent  sale  by  one  partner 
to  the  other,  and  the  assignment  of  the 
covenant  was  limited  to  the  provision 
that  if  the  purchaser  should  cease  to  * 
carry  on  the  business  at  the  place  des- 
ignated, the  covenantor  might  then 
re-engage  in  such  business. 

In  Smith  v.  Hawthorne  (1897)  76 
L.  T.  N.  S.  (Eng.)  716,  a  covenant  not 
to  carry  on  a  school  within  a  desig- 
nated distance  of  a  school  carried  on 
by  the  covenantee  entered  into  at  the 
time  of  the  employment  of  the  cove- 
nantor by  the  covenantee,  was  held  en- 
forceable in  behalf  of  the  surviving 
partner  of  a  partnership  subsequently 
formed  by  the  covenantee  with  a  third 
person,  although  the  surviving  part- 
ner was  such  third  person. 

A  covenant  by  a  retiring  partner  not 
to  engage  in  a  competing  business  was 
held  to  pass  to  a  subsequent  purchaser 
of  the  partnership  business  in  Town- 
send  V.  Jarman  [1900]  2  Ch.  (Eng.) 
698,  69  L.  J.  Ch.  N.  S.  823,  83  L.  T.  N. 
S.  366,  49  Week.  Rep.  158. 

In  Bauwens  v.  Goethals  (1914)  187 
III.  App.  668,  such  a  covenant  made  to 
a  partnership  and  the  sale  of  the  busi- 
ness to  it  were  held  to  pass  to  the  sur- 


viving partner  upon  his  purchase  of 
the  business  from  the  other  partners. 
To  the  same  effect  is  Beard  v.  Dennis 
(1865)  6  Ind.  200,  63  Am.  Dec.  381. 

In  Hillman  v.  Shannahan  (1871)  4 
Or.  168,  18  Am.  Rep.  281,  one  partner, 
in  selling  out  his  business  to  a  third 
person,  executed  a  bond  to  such  third 
person  conditioned  against  his  re-en- 
gaging in  a  similar  business  within  a 
designated  period  of  time.  Some  time 
thereafter,  this  third  person  sold  out 
his  interest  to  the  remaining  partner, 
and  it  was  held  that  the  latter  could 
not  enforce  tjie  covenant,  since  it  was 
executed  for  the  personal  protection 
and  indemnity  of  the  original  pur- 
chaser while  carrying  on  the  business 
in  person. 

And  see  upon  this  point  Linn  County 
Abstract  Co.  v.  Beechley  (1904)  124 
Iowa,  146,  99  N.  W.  702,  holding  that 
where  a  contract  for  the  sale  by  one 
partner  of  his  interest  in  the  partner- 
ship business,  and  also  an  abstract 
business,  contained  a  covenant  by  the 
seller  that  he  would  not  enter  into 
making  and  selling  of  abstracts  in  and 
for  a  certain  company  within  a  desig- 
nated time,  either  in  person  or  indi- 
i-ectly,  by  or  through  or  in  connection 
whatsoever  with  any  third  party,  firm, 
or  corporation,  a  partnership  was  sub- 
sequently formed  by  the  purchasers, 
and  this  was  thereafter  merged  in  a 
corporation,  and  stock  therein  was 
transferred  to  third  persons.  This 
corporation  was  held  not  to  be  enti- 
tled to  enforce  the  covenant.  It  was 
pointed  out  that  the  original  seller  had 
not  been  shown  to  have  violated  the 
covenant  by  re-engaging  in  the  ab- 
stract business.  But  it  was  also  held 
that  the  covenant  related  to  an  en- 
gagement for  personal  servces  which 
required  skill  and  science,  and  pecul- 
iar qualifications,  hence,  the  contract 
was  not  assignable.  The  court  also 
stated  that  when  the  partership  dis- 
continued the  abstract  business,  the 
consideration  for  their  exclusive  em- 
ployment by  the  defendant  failed  and 
the  plaintiff  took  nothing  by  the  as- 
signment. 

In  Bagby  &  R.  Co.  v.  Rivers  (1898) 
87  Md.  400,  40  L.R.A.  632,  67  Am.  St. 
Rep.  357,  40  AtL  171,  one  partner  pur- 
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chased  the  partnership  business,  in- 
cluding the  right  to  use  the  partner- 
ship name  and  also  the  good  will.  He 
subsequently  sold  the  business  to  a 
corporation  of  which  he  became  a 
member,  and  it  was  held  that  the  cove- 
nant did  not  pass  to  the  benefit  of  the 
corporation.  The  covenant  in  this 
case,  however,  was  limited  in  its 
scope,  providing  merely  that  the  cove- 
nantor should  not  engage  in  a  similar 
business  so  long  as  the  purchaser  con- 
tinued such  business.  The  court  said 
that  when  the  corporation  was  formed 
and  there  were  assigned  to  it  all 
rights  of  the  old  firm,  the  old  business 
was  no  longer  conducted  and  contin- 
ued within  the  meaning  of  this  cove- 
nant. 

So  in  Barron  v.  Collenbaugh  (1901) 
114  Iowa,  71,  86  N.  W.  53,  where  t)ie 
covenant  not  to  engage  in  a  competing 
business  was  limited  to  the  time  dur- 
ing which  the  purchasers  of  the  part- 
nership were  engaged  in  such  busi- 
ness, it  was  held  that  where  one  of  the 
partners  sold  out  his  business  to  the 
other  partners,  the  identity  of  the  firm 
was  thereby  destroyed  and  the  cove- 
nantor was  released  from  the  obliga- 
tion of  his  covenant. 

yi.  Where  sale  of  property  and  business 
not  contenvporaneous, 

A  covenant  follows  the  business  and 
good  will  rather  than  the  property 
used  in  carrying  on  the  business  to 
which  the  covenant  relates.  For  ex- 
ample in  Francisco  v.  Smith  (1894) 
143  N.  ¥•  488,  38  N.  E.  980,  the  origi- 
nal buyer  of  a  business,  good  will,  etc., 
the  property  used  in  connection  there- 
with, together  with  a  covenant  by  the 
seller  not  to  engage  in  a  competing 
business,  sold  the  property  without 
the  business,  and  the  purchaser  subse- 
quently resold  it.  The  latter  pur- 
chaser later  acquired  from  the  origi- 
nal purchaser  an  assignment  of  the 
business  and  good  will,  and  he  was 
held  entitled  to  enforce  the  covenant. 
The  court  said  in  effect  that  since  the 
right  was  conceded  to  the  original 
buyer  to  sell  the  property  and  busi- 
ness together  and  assign  the  covenant, 
there  was  nothing  in  reason  or  princi- 
ple to  preclude  him  from  disposing  of 
the   property  and  place   of  business, 


and  afterwards  selling  and  assigning 
to  the  person  subsequently  acquiring 
the  property  the  business  and  good 
will,  together  with  the  covenant. 

VII.  As  affected  hy  limitations  in  scope 

of  covenant. 

It  is  clear  that  a  covenant  not  to 
engage  in  a  competing  business  may 
be  so  framed  as  to  be  personal  to  the 
covenantees.  In  such  case  it  is  not  as- 
signable and  is  enforceable  only  by 
the  covenantees.  Hence,  a  sale  by 
them  of  the  business  to  which  the  cove- 
nant relates  does  not  have  the  effect 
of  carrying  with  it  the  covenant.  For 
example,  in  Bagby  &  R.  Co.  v.  Rivers 
(1898)  87  Md.  400,  40  L.R.A.  632,  67 
Am.  St.  Rep.  857,  40  Atl.  171,  the  cove- 
nant provided  merely  that  the  cove- 
nantor should  not  engage  in  a  similar 
business  so  long  as  the  purchaser  con- 
tinued in  such  business.  This  cove- 
nant was  held  limited  in  its  scope  to 
the  time  during  which  the  covenantee 
was  personally  engaged  in  business  in 
his  own  behalf. 

And  in  Barron  v.  Collenbaugh 
(1901)  114  Iowa,  71,  86  N.  W.  58,  a 
very  similar  covenant  not  to  engage 
in  a  competing  business  during  the 
time  the  purchasers  of  the  business, 
a  partnership,  were  engaged  in  such 
business,  was  held  limited  in  its  scope 
to  the  time  during  ^hich  this  partner- 
ship was  actually  engaged  in  the  busi- 
ness, and  not  to  continue  after  the 
identity  of  the  partnership  was  de- 
stroyed by  the  sale  by  one  of  the  part- 
ners to  the  other  partners  of  bis  in- 
terest in  the  business. 

In  Guerand  v.  Dandelet  (1872)  32 
Md.  561,  3  Am.  Rep.  164,  as  part  of 
the  lease  of  a  dyeing  and  scouring  es- 
tablishment and  the  sale  of  the  cus- 
tom and  good  will  thereof,  a  covenant 
was  entered  into  by  the  lessor  and  sel- 
ler not  at  any  time  thereafter  to  exer- 
cise or  conduct  the  trade  or  profession 
of  dyer  or  scourer,  nor  directly  or  in- 
directly 'to  compete  with  the  business 
of  the  lessee  and  purchaser.  This 
covenant  was  held  enforceable,  not- 
withstanding that  the  purchasers  en- 
tered into  a  pslrtnership  and  subse- 
quently one  of  the  partners  retired, 
selling  and  conveying  his  interest  in 
the  partnership  and  property  to   his 
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copartners.  Upon  the  specific  ques- 
tion as  to  the  effect  of  tihe  dissolution 
of  the  original  partnership  it  was  held 
that  such  dissolution  did  not  release 
the  covenantor  from  his  obligation  to 
observe  the  covenant.  The  court  said 
that  the  persons  continuing  the  busi- 
ness were  entitled  to  the  benefit  of  the 
covenant  both  by  virtue  of  the  articles 
of  copartnership  and  the  subsequent 
assignment  by  the  one  partner  of  his 
interest  therein. 

•  In  Davies  v.  Davies  (1887)  L.  R.  86 
Ch.  Div.  (Eng.)  359,  56  L.  J.  Ch.  N,  S. 
962,  58  L.  T.  N.  S.  209,  36  Week.  Rep. 
86,  the  covenant  was  in  effect  that  the 
covenantor  would  not  engage  in  any 
trader  company,  or  deal  which  would 
either  directly  or  indirectly  affect  the 
covenantees.  This  was  held  to  be  a 
purely  personal  covenant  and  limited 
in  its  scope  to  the  covenantees,  and, 
hence,  it  would  not  pass  upon  the  sale 
by  the  latter  of  the  business  and  good 
will  to  which  the  covenant  related. 
Cotton,  J.,  pointed  out  that  the  cove- 
nant was  not  absolute,  and  it  appar- 
ently pointed  to  the  personal  benefit 
of  the  covenantees  rather  than  to  the 
protection  of  the  good  will  of  the  busi- 
ness to  which  it  related. 

VIIM.  Effect  of  retransfer  of  covenant  to 
original   covenantee   or   covenantor. 

The  revesting  of  the  business  in  the 
original  purchaser  also  revests  in  him 
the  covenant.  This  is  the  holding  in 
Swanson  v.  Kirby  (1896)  98  6a.  586, 
26  S.  E.  71.  The  facts  were  that  in 
transferring  a  business,  a  covenant 
was  entered  into  not  to  engage  in  a 
similar  business;  the  business  was 
subsequently  transferred,  and  the 
subsequent  purchaser  again  trans- 
ferred it,  and  the  later  purchaser 
transferred  a  one-half  interest  therein 
to  the  original  purchaser.  A  partner- 
ship having  been  formed  between  the 
two,  it  was  held  that  the  covenant  was 
enforceable  in  behalf  of  this  partner- 
ship. 

But  the  revestment  of  the  business 
and  covenant  in  the  original  covenant- 
or merges  and  defeats  the  covenant, 
and  it  is  no  longer  enforceable  against 
the  covenantor.  This  is  the  holding 
in  Townsend  v.  Jarmen  [1900]  2  Ch. 


(Eng.)  698,  69  L.  J.  Ch.  N.  S.  823,  83 
L.  T.  N.  S.  366,  49  Week.  Rep.  158.  In 
this  case  it  appeared  that,  upon  the 
formation  of  a  partnership  to  carry  on 
a  designated  business,  one  of  the  part- 
ners covenanted  not  to  engage  in  a 
similar  business  should  he  withdraw 
from  the  partnership,  or  should  it  be 
terminated  by  lapse  of  time,  death  of 
one  of  the  partners,  or  in  any  other 
manner;  subsequently  the  business 
and  good  will  were  transferred  to  a 
corporation,  and  thereafter  upon  the 
winding  up  of  the  corporation,  the 
covenantor  repurchased  the  business' 
and  re-engaged  therein.  It  was  held 
that  he  was  entitled  to  continue  in  the 
business  as  one  of  the  partners  to 
whom  the  original  covenant  ran,  the 
court  taking  the  view  that  the  cove- 
nant was  not  personal  to  the  covenant- 
ee, but  passed  as  an  incident  to  the 
successive  transfers  of  the  business 
so  that  it  finally  became  vested  in  the 
covenantor. 

In  Gompers  v.  Rochester  (1867)  56 
Pa.  194,  a  covenant  not  to  engage  in  a 
competing  business  was  made  as  an 
incident  of  sale  of  the  business  to  a 
partnership  composed  of  three  mem- 
bers, two  of  whom  subsequently  sold 
to  the  third,  and  the  latter  afterwards 
resold  the  property  to  the  original  sell- 
er and  released  him  from  the  covenant 
"so  far  as  he  had  power  to  do  it."  Un- 
der these  circumstances  it  was  held  in 
an  action  for  the  use  of  the  two  mem- 
bers of  the  firm  that  the  covenantor 
did  not  violate  the  covenant  by  con- 
tinuing the  business.  The  court  point- 
ed out  that  there  was  no  covenant  to 
prevent  the  partners  selling  back  to 
the  covenantor,  and  since  none  existed 
as  to  them,  none  existed  as  to.  their 
assignee;  and  it  is  said  that  the  fal- 
lacy of  a  position  to  the  contrary  con- 
sisted "in  regarding  the  covenant  as 
attaching,  or  incident  to,  them  person- 
ally; whereas  it  was  alone  an  incident 
to  property  which  they  had  parted 
with  and  the  business  also.  It  would 
not  have  been  binding  for  want  of  a 
consideration,  unless  as  incident  to 
the  property  sold  at  the  time  of  the 
relinquishment  covenanted  for.  I 
doubt  if  any  case  can  be  found  in 
which  such  a  covenant  has  been  en- 
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forced,  where  it  had  no  effect  to  pro-  public  policy,  and  every  principle  up- 
tect  the  business  or  trade  of  the  cove-  on  which  such  contracts  are  bus- 
nantee.     Indeed  it  would  be- against   *  tained."  A.  G.  S. 


GERRY  L.  BROOKS 

V, 

VOLUNTEER  HARBOR,  NO.  4,  AMERICAN  ASSOCIATION  OF 

MASTERS,  MATES,  AND  PILOTS. 

Massachtisetta  Supreme  Judicial  Court -^  June  13,  1919. 

(—  Mass.  — ,  123  N.  E.  511.) 

Attorney  and  client  —  right  to  recover  for  services  —  right  to  practise. 

An  attorney  admitted  to  practise  in  one  state  is  not  preclude  from 
recovering  for  services  performed  in  another  state  where  he  was  not 
admitted,  because  of  a  statute  imposing  a  penalty  for  unlawfully  holding 
oneself  out  as  qualified  to  practise  in  the  courts  of  that  state,  if  he 
informed  his  clients  that  he  was  not  entitled  to  practise  in  that  state  and 
for  court  proceedings  would  have  to  secure  local  counsel. 

[See  note  on  this  question  beginning  on  page  1087.] 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Suffolk 
County  (McLaughlin,  J.)  made  during  the  trial  of  an  action  brought  to 
recover  for  legal  services  rendered  by  plaintiff  to  defendant^  which  re- 
sulted in  a  verdict  for  plaintiff.    Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Clarence  W.  Rowley,  for  defend-  Carrol^  J.,  delivered  the  opinion 
ant :  of  the  court : 

In  an  action  for  services  as  an  at-         xhe   plaintiff,   a  member  of  the 

frrTer^irin^^co^SS/r  J^'tJ  bar  of  the  state  of  Maine  but  not 
court  rendered  by  one  who  is  not  ad-  admitted  to  practise  m  the  courts 
mitted  to  the  bar,  unless  he  is  specially  of  this  commonwealth,  sued  to  re- 
authorized, cover  for  legal  services  rendered  to 

Browne  v.  Phelps,  211  Mass.  876,  the  defendant.    There  was  evidence 

97  N.  E.  762;  Ames  v.  Gilman,  10  Met.  that  he  had  acted,  to  a  limited  ex- 

239.                            ^    ^  tent,  as  attorney  of  the   National 

The  charge  that  plaintiff  was  a  mem-  Association  of  Masters,  Mates,  and 

ber  of  the  bar  of  the  state  of  Maine  and  py  ^         ^  ^^ile  so  acting  had  busi- 

Xflld^o"?^^^^^^^^^^^  fess  relations  with  the  defendant^  a 

the  requests,  and  was  erroneous.  l9cal  harbor  or  chapter  of  the  Na- 

Browne  v.  Phelps,,  supra ;  Creditors  tional  Association. 
Nat.  Clearing  House  v.  Bannwart,  227  The  plaintiff  testified  that,  at  the 

Mass.  579,  116  N.  E.  886,  Ann.  Cas.  request   of   the   defendant's   secre- 

19180,  130;  Whitney  v.  Wellesley  &  B.  tary,  he   came  to  Boston   and  met 

Street  R.  Co.  197  Mass.  495,  84  N,  E.  some  of  its  officers,  who  sought  his 

!l^'^.^^?"^-'^o5*^:?J?"xT^*?,^^^^^^  advice   respecting  a   suit    brought 

Co   206  Masfl^  197,  ^2  N.  E.  42.  ^g^Hnst  the  defendant  and  some  of 

Messrs.  Blodgett,  Jpnes,  Bumham,  &  -f  mprnhPiHi    nptidinff  in    th^  ^une- 

Bingham  and  Charles  L.  Favinger,  for  VH^  members,  Pending  in   the  supe- 

plaintiff:  ^^^^  court  for  the  county  of  Sui- 

Plaintiff  is  entitled  to  recover.  ^ o'l^  l  that  he  informed  the  defend- 

Ordway  v.  Newburyport,  2S0  Mass.  ant  he  was  not  admitted  to  practise 

306,  119  N.  E.  863.  in  the   courts  of  this  itate  and  it 
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would  be  necessary  to  employ  local 
counsel;  and  that  on  being  author- 
ized to  do  so,  he  secured  the  serv- 
ices of  a  Massachusetts  iirm  of  at- 
torneys, who  appeared  of  record  in 
the  case  and  conducted  the  defense. 
The  defendant's  answer  alleges  that 
the  plaintiff  was  not  admitted  to 
practise  law  in  this  commonwealth". 
There  was  evidence  that  the  plain- 
tiff was  regularly  employed  by  the 
defendant  and  performed  services. 
The  jury  found  for  the  plaintiff. 

The  only  question  open  now  on 
this  record  is  whether  the  plaintiff 
is  prevented  from  recovering  be- 
cause not  admitted  to  practise  law 
in  the  courts  of  this  commonwealth. 
Rev.  Laws,  chap.  165,  §  46,  as  amend- 
ed by  Stat.  1914,  chap.  432,  pro- 
vides :  ^'Whoever,  not  having  been 
admitted  to  practise  as  an  attorney 
at  law  in  accordance  with  the  pro- 
visions of  this  chapter,  represents 
himself  to  be  an  attorney  or  counsel- 
or at  law,  or  to  be  lawfully  qualified 
to  practise  in  the  courts  of  this 
commonwealth,  by  means  of  a  sign, 
business  card,  letterhead  or  other- 
wise,'' shall  be  punished  as  provid-> 
ed  in  this  section. 

There  was  evidence  that  the 
plaintiff  in  no  way  held  himself  out 
as  lawfully  qualified  to  practise  in 
the  courts  of  Massachusetts,  and 
that  he  informed  the  defendant  he 
''was  not  admitted  in  the  state 
court,"  and  that  it  would  be  neces- 
sary for  it  to  have  local  counsel. 
The  jury  were  carefully  instructed 
on  this  point,  and  were  told  that  it 
was  for  them  to  decide  upon  the  evi- 
dence whether  the  plaintiff  pretend- 


S  N.  E,  611,) 

ed  that  he  had  a  right  to  appear  for 
the  defendant  in  the  superior  court ; 
by  their  finding  the  jury  decided 
that  the  plaintiff  did  not  violate 
this  statute.  The  cases  of  Browne 
V.  Phelps,  211  Mass.  376,  97  N.  E. 
762,  and  Ames  v.  Oilman,  10  Met. 
289,  are  not  applicable.  In  the  first 
case  the  plaintiffs  were  partners; 
one  member  of  the  firm,  who  was 
not  admitted  to  practise  law  in  this 
commonwealth,  represented  that  he 
was  an  attorney  and  counselor  at 
law  lawfully  qualified  to  practise. 
In  Ames  v.  Oilman  the  plaintiff 
held  himself  out  as  an  attorney  at 
law,  although  not  authorized  to 
practise  in  this  commonwealth.  In 
the  case  at  bar,  the  plaintiff  per- 
formed legal  services  for  the  de- 
fendant at  its  request,  although  a 
member  of  the  bar 
of  another  state ;  we  ikV-Jir*"*^^^!* 
see  notnmg  m  the  to  recover  for 
evidence  to  prevent  WV^^^ll^^^ 
him  from  recover- 
ing a  reasonable  compensation  for 
the  services  so  rendered. 

There  was  no  error  in  the  charge 
of  the  presiding  judge.  The  jury 
were  told  the  plaintiff  could  not  re- 
cover if  he  pretended  to  be  an  at- 
torney or  attempted  to  practise  law 
while  falsely  representing  he  was 
authorized  to  practise,  but  that  it 
was  not  a  violation  of  law  for  a 
member  of  the  bar  of  another  state 
to  consult  with  clients  in  Massa- 
chusetts or  to  perform  legal  serv- 
ices for  them.  The  defendant's  re- 
quests were  property  refused. 

Exceptions  overruled. 


ANNOTATION. 

Rifi^t  of  one  not  admitted  to  practise^  or  unlicensed,  to  recover  compensation 

for  legal  services. 


It  has  been  held  that  a  person  prop- 
erly qualified  and  practising  as  an 
attorney  may,  in  the  absence  of  a  stat- 
utory provision  or  rule  of  court  pro- 
hibiting it,  recover  for  legal  services 
rendered  as  an  attorney,  although  he 
may  not  have  been  formally  admitted 
to  practise  in  the  court  where  the  serv- 


ices were  rendered.    Harland  v.  Lilien- 
thal  (1873)  53  N.  Y.  438. 

And,  of  course,  where  the  services 
are  not  performed  in  a  court  of  record 
and  are  of  a  character  the  perform- 
ance of  which  would  not  constitute 
the  practice  of  law,  an  unlicensed  per- 
son may  recover  therefor.     Mulligan 
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V.  Smith  (1904)  82  Colo.  404,  76  Pac. 
1063  (services  performed  before  the 
United  States  Land  Department  in  se- 
curing a  patent) ;  Bird  v.  Breedlove 
(1858)  24  Ga.  623  (argument  before 
legislature  in  favor  of  a  pardon  for  a 
convicted  criminal) ;  Dunlap  v.  Lebus 
(1901)  112  Ky.  237,  65  S.  W.  441  (serv- 
ices  rendered  in  presenting  facts  and 
securing  reduction  of  a  tax  claim) ; 
Westcott  v.  Baker  (1912)  83  N.  J.  L. 
460,  85  Atl.  315  (examining  title  for 
survey  and  ascertaining  encumbrances, 
which  matters  were  not  connected 
with  any  pending  litigation) ;  Lang  v. 
Fritze  (1899)  —  Tex,  Civ.  App.  — ,  54 
S.  W.  36  (seeing  witnesses,  ascertain- 
ing what  their  testimony  would  be, 
and  reporting  facts  to  defendant's  at- 
torney) .  In  all  of  these  cases  the  ac- 
tion was  to  recover  compensation  for 
services  rendered,  and  the  defense  was 
that  plaintiff  was  not  an  attorney  at 
law  and  that  the  services  were  legal 
in  character  so  as  to  preclude'  a  re- 
covery. The  decisions  were  upon  the 
ground  that  the  services  in  question 
were  not  such  as  could  be  performed 
only  by  an  attorney. 

But  in  practically  all  jurisdictions 
statutes  have  now  been  enacted  pro- 
hibiting persons  not  licensed  or  admit- 
ted to  the  bar  from  practising  law, 
and  under  statutes  of  this  kind  -the 
great  weight  of  authority  is  to  the  ef- 
fect that  compensation  for  strictly 
legal  services  cannot  be  recovered  by 
one  who  has  not  been  admitted  to  prac- 
tise before  the  court  or  in  the  juris- 
diction where  the  services  were  ren- 
dered. 

Colorado.  —  Hittson  v.  Browne 
(1877)  3  Colo.  304;  Bachman  v.  O'Reil- 
ly (1890)  14  Colo.  433,  24  Pac.  546. 

Illinois. — ^East  St.  Louis  v.  Freels 
(1885)  17  111.  App.  339;  Sellers  v.  Phil- 
lips (1890)  37  111.  App.  74;  Hughes  v. 
Dougherty  (1895)  62  111.  App.  464,  re- 
versed on  other  grounds  in  (1897)  165 
III.  384,  46  N.  E.  229. 

Maine.— Perkins  v.  McDuffee  (1874) 
63  Me.  181. 

Massachusetts.  —  Ames  v.  Oilman 
(1845)  10  Met.  239;  Browne  v.  Phelps 
(1912)  211  Mass,  376,  97  N.  E.  762. 

Mississippi.  —  Mclver  v.  Clarke 
(1891)  69  Miss.  408,  10  So.  581. 


New    Jersey. — ^Wescott    v.    Baker 

(1912)  83  N.  J.  L.  460,  85  Atl.  315. 
New   Mexico. — Goldenberg  v.   Law 

(1913)  17  N.  M.  546, 131  Pac.  499. 
New  York^— Buxton  v.  Uetz  (1912) 

136  N.  Y.  Supp.  829,  affirmed  in  (1913) 
139  N.  Y.  Supp.  46.  And  see  Hall  v. 
.  Bishop  (186d)  8  Daly,  109. 
'  Nor  can  a  corporation  which  has  not 
been,  and  cannot  be,  admitted  to  prac- 
tise, enforce  any  claim  under  a  con- 
tract to  perform  legal  services,  even 
though  such  services  were  performed 
by  lawyers  hired  by  it.  Re  Bensel 
(1910)  68  Misc.  70,  124  N.  Y.  Supp. 
726.  And  where  voluntary  associa- 
tions are  prohibited  from  practising 
law,  it  has  been  held  that  neither  a 
niercantile  agency  composed  of  part- 
ners none  of  whom  were  members  of 
the  bar,  nor  an  individual  acting  under 
an  association  name,  can  enforce  a  con- 
tract for  the  performance  of  strictly 
legal  services.  ■  Buxton  v.  Lietz  (1913) 
139  N.  Y.  Supp.  46,  affirming  (1912) 
136  N.  Y.  Supp.  829. 

So,  where  the  statutes  allowing  a 
lien  for  fees  for  counselors,  solicitors, 
and  attorneys  are  clearly  limited  to  of- 
ficers of  that  rank,  one  who  conducts 
a  suit  without  having  been  legally  ad- 
mitted as  an  attorney  cannot  have 
costs  taxed  in  his  favor  for  his  serv- 
ices. Bullard  v.  Van  Tassell  (1848)  3 
How.  Pr.  (N.  Y.)  402. 

It  does  not  save  the  situation  as 
regards  individuals  seeking  to  recover 
for  legal  services  performed  by  them, 
that  they  have  been  admitted  to  prac- 
tise in  a  foreign  state,  if  they  are  un- 
admitted or  unlicensed  in  the  jurisdic- 
tion where  the  services  are  performed 
and  recovery  is  sought.  East  St.  Louis 
V.  Freels  (1885)  17  lU.  App.  339;  Sel- 
lers V.  Phillips  (1890)  37  lU.  App.  74; 
Perkins  v.  McDuffee  (1874)  63  Me.  181 
(statute  expressly  applied  to  such  a 
case)  ;  Ames  v.  Oilman  (1845)  10  Met. 
(Mass.)  239  (holding  such  to  be  the 
law  in  Massachusetts  under  the  ex- 
press provisions  of  the  Statute  of  1785 
and  down  to  the  taking  effect  of  the 
Revised  Statutes  of  1836,  even  though 
the  attorney  had  removed  to  and  per- 
manently resided  in  Massachusetts, 
but  that  compensation  could  be  recov- 
ered- under  the  Revised  Statutes  by 
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such  a  person,  there  being  no  such 
express  provision  as  in  the  earlier  stat- 
ute) ;  Bro\^ne,  v.  Phelps  (1912)  211 
Mass.  376,  97  N.  E.  762  (holding  that 
a  statutory  provision  for  fine  or  im- 
prisonment of  one  who  not  having 
been  admitted  to  practise  in  Massa- 
chusetts represents  otherwise,  applies 
to  an  attorney  of  another  state  who  so 
represents,  precluding  recovery  for 
legal  services  rendered  in  Massachu- 
setts);  Westcott  V.  Baker  (1912)  83 
N.  J.  L.  460,  85  Atl.  315.  And  see  Mar- 
tindale  v.  Shaha  (1915)  51  Okla.  670, 
151  Pac.  1019.  However,  where  the 
statute  merely  provides  that  whoever 
not  having  been  admitted  to  practise 
represents  himself  to  be  a  licensed  at- 
torney shall  be  punished,  it  has  been 
held  that  such  a  statute  does  not  bar 
a  recovery  by  a  licensed  attorney  of  a 
foreign  state  for  legal  services  ren- 
dered in  the  domestic  state,  where  he 
first  informed  his  client  that  he  was 
not  admitted  in  the  local  state  and  that 
it  would  also  be  necessary  to  have  a 
local  counsel  to  appear  of  record. 
Bbooks  v.  Volunteer  Habbor  (report- 
ed herewith)  ante,  1086. 

Nor  is  a  right  to  recover  compensa- 
tion established  by  the  fact  that  there 
was  an  express  contract  providing  for 
compensation.  Sellers  v.  Phillips 
(1890)  37  IlL  App.  74. 

SOy  it  has  been  said  that  the  test 
as  to  the  right  of  an  attorney  to  re- 
cover for  professional  services  is, 
'was  he  admitted  to  practise  at  the  time 
of  the  rendition  of  the  services,  and 
not,  whether  he  was  not  licensed  at 
the  time  of  the  making  of  the  contract 
for  future  services."  Goldenberg  v. 
Law  (1918)  17  N.  M.  546,  131  Pac. 
499,  holding  that  an  action  for  profes- 
sional services  could  be  maintained 
where  the  plaintiff  had  been  admitted 
to  practise  at  the  time  the  services 
were  performed,  although  the  contract 
to  perform  same  antedated  the  obtain- 
ing of  his  license. 

And  the  general  rule  above  stated 
cannot  be  circumvented  when  the  serv- 
ices were  purely  legal,  by  seeking  to 
recover  aa  an  **^gent,''  and  not  as  an 
attorney.  Tedrick  v.  Hiner  (1871)  61 
IlL  189. 

Nor  18  it  sufficient  that  the  person 
4  A.L.R.— 69. 


seeking  recovery  is  an  attorney  at  law 
if  the  statute  requires  other  qualifi- 
cations ;  as,  for  instance,  payment  of  a 
privilege  tax.  Mclver  v.  Clarke 
(1891)  69  Miss.  408,  10  So.  581 ;  Hall 
V.  Bishop  (1869)  3  Daly  (N.  Y.)  109; 
Gourley  v.  McAloney  (1897)  29  N.  S. 
319.  But  see  Re  Horton  (1881)  L.  R. 
8  Q.  B.  Div.  (Eng.)  434,  51  L.  J.  Q.  B. 
N.  S.  309,  45  L.  T.  N.  S.  451,  30  Week. 
Rep.  102,  46  J.  P.  293,  wherein  it  was 
held  that  the  phrase,  "acts  and  prac- 
tices" in  a  statute  prohibiting  solicit- 
ors from  recovering  any  fee  for  pro- 
fessional services  without  having  in 
force  at  the  time  a  (July  stamped  cer- 
tificate, did  not  mean  a  single  act,  but 
related  only  to  general  practice.  And 
see  Wallace  v.  Harrington  (1901)  34 
N.  S.  1,  wherein  it  was  held  that  a 
statute  which  merely  provided  that 
solicitors  who  have  taken  out  yearly 
certificates  may  recover  compensation 
for  their  services  while  they  hold  such 
certificates  does  not  preclude  recovery 
by  them  of  their  costs  even  though 
they  have  failed  to  take  out  the  certifi- 
cate required  by  the  act.  In  Perkins  v. 
McDuffee  (1874)  63  Me.  181,  it  was 
held  that  it  was  not  suflScient  to  show 
that  plaintiff  was  a  practising  lawyer 
without  proof  of  the  qualifications  re- 
quired by  statute. 

And  it  seems  that  one  who  has  been 
licensed  to  practise  law,  but  has  failed 
to  enroll,  cannot  be  subsequently  en- 
rolled nunc  pro  tunc  so  as  to  enable 
him  to  recover  for  legal  services 
rendered  after  obtaining  his  license, 
but  before  enrolling.  Thus  in  Ex  parte 
Fellows  (1840)  3  Ul.  369,  it  was  held 
that  where  an  attorney  neglected  to 
have  his  name  entered  on  the  roll  of  at- 
torneys at  the  time  he  obtained  his 
licenee,  he  could  not  afterwards  have 
it  enrolled  nunc  pro  tunc,  it  being  said 
that  the  granting  of  the  motion  could 
not  benefit  him  even  jin  a  suit  to  re-' 
cover  for  services  performed  as  an  at: 
torney  before  his  name  was  entered  on 
the  rolls.  However,  in  Miller  v.  Bal- 
lerino  (1902)  135  Cal.  566,  67  Pac. 
1046,  68  Pac.  600,  wherein  the  court, 
in  discussing  the  question  whether  or 
not  it  was  necessary  in  a  suit  for  at- 
torneys' fees  to  allege  that  the  parties 
who  rendered  the  services  were  attor- 
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neys  and  had  a  license  to  practise  as 
such,  remarked,  obiter,  that  ''there  is 
nothing  in  law  prohibiting  persons 
other  than  attorneys  from  recovering 
the  reasonable  value  of  their  services 
when  performed  at  the  request  of  an- 
other." This  statement  is  especially 
significant  because  of  the  nature  of 
the  services  for  which  the  action,  was 
brought,  the  plaintiffs  having.been  en- 
gaged as  associate  counsel  in  a  suit 
wherein  they  were  by  substitution 
made  attorneys  of  record. 

And  the  rule  that  an  unlicensed  per- 
son cannot  recover  for  legal  services 
has  been  held  to  apply  to  a  partner- 
ship which  consisted  of  a  duly  li- 
censed attorney  and  an  unlicensed  per- 
son, it  being  ruled  that  a  joint  action 
for  legal  services  cannot  be  main- 
tained in  such  a  case.  Hittson  v. 
Browne  (1877)  3  Colo.  304;  Browne  v. 
Phelps  (1912)  211  Mass.  376,  97  N.  E. 
762  (holding,  also,  that  recovery  can- 
not be  had  in  a  separate  action  by  the 
unadmitted  attorney) ;  Mclver  v. 
Clarke  (1891)  69  Miss.  408,  10  So.  581. 
In  Hittson  v.  Browne  (Colo.)  supra, 
the  court  said:  "A  joint  right  of  ac- 
tion, in  a  law  firm,  for  professional 
services,  implies  a  joint  right  to  con- 
tract and  a  consequent  joint  right  to 
sue.  It  is  not  enough  that  one  member 
of  the  firm  in  his  individual  capacity 
might  have  entered  into  a  valid  con- 
tract and  enforced  the  same  in  court. 
By  our  statute  an  unlicensed  person 
labors  under  a  disability  to  contract 
or  sue.    To  affirm  the  decree  of  the 


court  below  [judgment  for  plaintiff) 
is  to  assert  that  disability  may  be  re- 
moved and  the  law  evaded  by  an  un- 
licensed person  entering  into  partner- 
ship with  a  duly  admitted  attorney." 
But  a  contrary  view  was  expressed  in 
the  New  York  case  of  Harland  v.  Lili- 
enthal  (1873)  53  N.  Y.  438,  where,  in 
holding  that  since  there  was  no  stat- 
ute or  rule  of  court  prohibiting  one 
trained  in  the  law  but  not  formally  ad- 
mitted to  practise  from  recovering 
compensation  for  his  professional 
services,  a  partnership  consisting  of 
such  a  person  and  an  admitted  attor- 
ney could  so  recover,  the  court  said 
that,  even  if  there  had  been  a  statute 
or  rule  of  law  prohibiting  recovery  for 
legal  services  in  a  court  before  which 
the  server  had  not  been  formally  ad- 
mitted to  practise,  yet  the  services 
having  been  rendered  by  a  firm  one 
of  whom  was  duly  admitted,  the  part- 
ners could  have  recovered  in  a  joint 
action  for  such  services,  although  one 
of  them  had  not  been  admitted.  The 
court  in  the  Hittson  Case  (Cc^o.)  su- 
pra, distinguished  the  Harland  Case 
upon  the  ground  that  in  that  case 
there  was  no  prohibitory  statute,  and 
said  that  "the  remarks  of  the  court 
that,  if  there  had  been  a  prohibitory- 
statute  or  a  rule  of  law  forbidding  an 
unlicensed  attorney  to  practise,  the 
fact  that  one  member  of  the  firm  had 
been  duly  admitted  would  relieve  from 
its  effect,  were  entirely  extrajudicial." 

G.  J.  C. 


/ 


CHARLES  GRANT,  Appt., 

V. 

GRAHAM  CHERO-COLA  BOTTLING  COMPANY. 

N^th  Carolina  Supreme  Court '^  October  23^   191S. 


(176  N.  C.  256,  97  S.  E.  27.) 

NegHgence  —  injury  to  consumer. 

1.  One  negligently  putting  up  highly  charged  beverages  fer  the  trade 
is  liable  for  injury  to  the  consumer  by  the  bursting  of  a  bottle,  alttioagfa 
there  are  no  contractual  dealings  between  them. 

[See  nate  on  this  question  beginning  an  page  1094.] 


GRANT  V.  GRAHAM  CHERO-COLA  BOTTLING  CO. 

(116  N,   C.  256,  97   8.  E.   27.) 


—    bottling    charged    beverages    — 
standard  of  care. 

2.  The  practice  of  others  engaged  in 
similar  business  is  not  the  standard  by 
which  to  measure  the  care  required  of 
one  bottling  highly  charged  beverages 
for  ihe  i^rade 

[See  20  R.  C.  L,  50;  24  R.  G.  L.  192.] 
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Evidence  —  burden  of  proof  - 
cautions  against  explosions^ 

3.  One  injured  by  the  explosion  of  a 
highly  charged  drink  bottled  for  the 
trade  is  not  bound  to  prove  what  pre- 
cautions the  bottlers  should  have  taken 
to  prevent  injury  by  the  explosion. 

[See  20  R.  C.  L.  194.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Alamance 
County  (Bond,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  defendant's 
negligence.    Reversed. 


Statement  by  Clark,  Ch.  J. : 
This  was  an  action  for  damages 
sustained  from  an  injury .  causing 
the  loss  of  an  eye.  The  plaintiff  al- 
leged that  the  defendant  sold  him 
bottles  containing  ginger  ale, 
"which,  on  account  of  the  excessive 
pressure  of  gas,  or  by  reason  of 
some  defect  in  the  bottle,  vi^ere 
dangerous  as  aforesaid,  and  likely 
to  explode  and  to  cause  injury  to 
any  person  handling  them  or  being 
near  them."  The  defendant's  an- 
swer denied  all  negligence  and 
averred  that,  in  bottling  the  bever- 
age 3old  to  the  plaintiff,  it  had  used 
high  class  standard  materials  and 
bottles ;  that  it  had  a  standard  up- 
to-date  plant,  equipped  with  modem 
machinery;  and  that  it  used  tests 
and  checks  to  the  end  that  exces- 
sive pressure  should  not  be  used.  It 
pleaded  contributory  negligence  on 
the  part  of  plaintiff,  in  that  plain- 
tiff negligently  submitted  the 
bottled  beverage  to  sudden  and  vio- 
lent changes  of  temperature,  which 
caused  and  were  likely  to  cause  the 
explosion  of  any  bottle  containing 
the  carbonated  beverage.  The  evi- 
dence was  that  the  plaintiff  was  a 
merchant,  and  having  purchased  a 
number  of  bottles  of  ginger  ale  from 
the  defendant  at  its  factory  in 
Graham,  North  Carolina,  had 
placed  the  same  in  the  refrigerator 
in  his  store.  Shortly  thereafter,  go- 
ing to  the  refrigerator  to  get  a 
bottle  for  a  customer,  upon  lifting 
the, top,  and  without  touching  any 
of  the  bottles,  one  of  them  burst; 
one  of  the  pieces  striking  the  plain- 
tifTs  left  eye,  destroying  the  same. 
There  was  evidence  that  defendant 


put  up  this  and  another  carbonated 
beverage  in  his  factory,  and,  both 
prior  and  subsequent  to  the  plain- 
tiff's injury,  bottles  had  burst,  in- 
juring numerous  other  persons  un- 
der similar  circumstances.  There 
was  also  evidence  that  these  facts 
were  known  to  the  defendant,  who 
also  knew  the  manner  in  which  the 
plaintiff  used  these  bottles  in  his 
business,  which  was  the  usual  and 
customary  way  in  which  merchants 
purchasing  such  merchandise  used 
and  handled  it.  The  plaintiff  com- 
plained that  the  defendant  was  neg- 
ligent in  bottling  the  beverage  in 
such  a  manner  that  it  was  danger- 
ous .to  handle,  and  defendant  had 
failed  in  his  duty  to  plaintiff  in  sell- 
ing him  bottles  which,  on  account  of 
the  excessive  pressure  of  gas,  or  by 
reason  of  some  defects  of  the  bottles, 
were  dangerous  to  be  near  or  to 
handle.  The  plaintiff  introduced 
four  or  five  witnesses  who  testified 
to  numerous  explosions  of  both  of 
the  carbonated  beveragef  bottled  by 
the  defendant  at  its  plant.  Some  of 
these  explosions  were  shown  to  have 
occurred  in  the  bottling;  others, 
while  the  bottles  were  being  crated 
and  loaded;  also,  upon  the  road, 
while  being  hauled  for  delivery; 
and,  also,  in  the  hands  of  customers 
besides  the  plaintiff,  after  delivery. 
These  explosions  were  not  denied 
by  the  defendant,  whose  evidence 
showed  explosions  of  these  bottles 
put  up  by  it  and  also  of  other  carr 
bonated  beverages  put  up  by  other 
plants.  The  defendant  piit  in  evi- 
dence that  its  plant  at  Graham  was 
modern,  up-to-date,  an^  equipped 
with  good  machineiy,  and  that  it 
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caused  all  bottles  used  in  its  busi- 
ness to  be  thoroughly  and  closely  in- 
spected. The  plaintiff  excepted  to 
the  admission  and  rejection  of  tes- 
timony, the  refusal  of  the  judge  to 
give  certain  prayers  for  instruction, 
and  to  certain  paragraphs  in  the 
charge.  The  jury  having  returned 
a  verdict  in  favor  of  the  defendant, 
the  plaintiff  appealed. 

Messrs.  William  P.  Bynum,  R.  C. 
Strudwick,  J.  J.  Henderson,  and  Thom- 
as C.  Carter,  for  appellant: 

The  legal  duty  which  the  defendant 
owed  to  the  plaintiff  and  to  all  those 
to  whom  it  sold  its  drinks  was  to  ex- 
ercise ordinary  care  in  bottling  the 
drinks  in  such  a  way  as  to  render  them 
reasonably  safe  and  not  likely  to  in- 
jure its  customers. 

Cashwell  v.  Fayetteville  Pepsi-Cola 
Bottling  Works,  174  N.  C.  325,  93  S. 
E.  901;  29  Cyc.  433. 

If  the  defendant  placed  upon  the 
market  and  in  the  hands  of  thcf  plain- 
tiff bottles  charged  to  a  dangerous  de- 
gree with  carbonic  acid  gas,  and  there- 
by rendered  them  dangerous  to  be  near 
or  to  handle  in  the  customary  way, 
which  fact  was  known  to  it  and  un- 
known to  the  plaintiff,  then  there  was 
a  breach  of  duty;  or,  in  other  words, 
it  was  guilty  of  negligence. 

Heaven  v.  Pender,  52  L.  J.  Q.  B.  N. 
S.  702,  L.  R.  11  Q.  B.  Div.  503,  49  L. 
T.  N.  S.  357,  47  J.  P.  709,  19  Eng. 
Rul.  Cas.  81 ;  Dail  v.  Taylor,  151  N.  C. 
287,  28  L.R.A.(N.S.)  949,  66  S.  E. 
135;  Waters-Pierce  Oil  Co.  v.  Deselms, 
212  U.  S.  159,  178,  179,  53  L.  ed.  453, 
463,  464,  29  Sup.  Ct.  Rep.  270;  Wel- 
lington v.  Howner  Kerosene  Oil  Co.  104 
Mass.  64;  Weiser  v.  Holzman,  38 
Wash.  87,  99  Am.  St.  Rep.  932,  73 
Pac.  797. 

Messrs.  Long  &  Long  and  Parker  & 
Long  for  appellee. 

Clark,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 
We  need  not  consider  more  than 
•  one  exception,  since  that  goes  to 
the  whole  trial,  and,  if  erroneous, 
requires  that  the  matter  shall  be 
again  submitted  to  the  jury  under 
proper  instructions.  The  court  in- 
structed the  jury  that,  if  they  found 
that  "the  defendant  company  used 
in  its  business  appliances  in  ap- 
proved and  general  use,  with  com- 
petent and  sufficient  workmen,  and 


put  in  such  drink  only  that  quantity 
of  gas  pressure  generally  and  at  all 
times  put  in  similar  drinks  by  rea- 
sonably prudent  and  careful  bottlers 
putting  up  such  drinks,  and  also 
used  that  degree  of  care  in  select- 
ing and  inspecting  the  bottles  in 
.question  and  in  having  them  filled 
and  closed  that  would  have  been 
used  by  a  man  of  reasonable  care 
and  prudence,  and  in  putting  up 
such  drink  from  start  to  finish  used 
that  degree  of  care  and  prudence 
that  would  have  been  used  by  a  man 
of  reasonable  care  and  prudence  in 
handling  and  preparing  the  said 
article,  then  the  defendant  would 
not  be  guilty  of  negligence.  If  the 
injury  was  caused  under  the  cir- 
cumstances referred  to  above,  aft- 
er the  defendant  had  used  that  de- 
gree of  prudence  and  care,  then  the 
injury  to  plaintiff  would  have  re- 
sulted from  an  accident,  and  would 
not  have  been  caused  by  the  negli- 
gence of  the  defendant  company, 
and  in  that  event  the  jury  should 
answer  the  first  issue,  'No.' "  This 
seems  to  have  been  the  theory  upon 
which  the  case  was  tried,  and  with 
some  changes  of  verbiage  is  the 
subject  of  other  exceptions.  The 
change  is  so  slight  that  it  is  not 
necessary  to  repeat  the  other 
charges  excepted  to.  All  these 
charges  embody  the  same  idea  that 
the  defendant  is  excused  if  it  con- 
ducted its  business  in  the  same 
manner  that  other  bottlers  conduct- 
ed theirs,  although  as  a  matter  of 
fact  all  might  be  dangerous.  They 
entirely  fail  to  furnish  any  stand- 
ard of  the  measure  of  duty  required 
of  a  reasonable  and  prudent  man 
under  circumstances  such  as  these. 
The  practice  of  otiier  bottlers  is  re- 
ferred to  as  such  standard;  but 
those  other  bottlers  ^re,  on  the  evi- 
dence, careless  and  )^egligent,  as 
well  as  the  defendant,  %s  shown  by 
the  numerous  explosioAp  of  their 
goods. 

The  plaintiff's  counsel,  contend 
that  the  defendant's  dut:^,  ^  ^^^ 
plaintiff  and  to  the  public  c)nnot  be 
measured  by  any  such  coilidera- 
tion;  that  the   defendant  o^  to 
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him  the  duty  not  to  put  into  his 
hands  as  its  customer  a  bottle 
charged  with  gas  to  that,  extent 
that  it  was  dangerous  to  handle  in 
the  usual  and  customary  method. 
The  point  is  well  taken.  There  is  no 
evidence  of  what  a  prudent  and  rea- 
sonable man  would  do  in  bottling 
such  explosive  material.  The  evi- 
dence that  other  plants  put  up 
bottles    of   such   beverages,    which 

frequently     explod- 

hoftii5;"c£lrited  ed  in  like  manner 
bcverosres—  durmg  the  bottling, 

Mandard  of  during    transporta- 

tion, and  in  the 
hands  of  customers,  was  not  evi- 
dence that  they  were  reasonable 
and  prudent  men,  but,  on  the  con- 
trary, that  they  were  as  careless 
and  negligent  in  their  duty  to  the 
public  and  to  their  customers  as 
this  defendant.  It  does  not  exon- 
erate this  defendant  that  other  es- 
tablishments were  careless  and 'neg- 
ligent. It  is  very  certain  that  these 
establishments  are  not  discharging 
their  .duty  to  the  public  and  to  their 
customers  in  putting  out  goods  so 
prepared  and  bottled  that  there  are 
numerous  explosions  liable  to  cause 
injury  at  any  time,  and  which  not 
infrequently  have  done  so,  as  in 
Dail  V.  Taylor,  151  N.  C.  287,  28 
L.R.A.(N.S.)  949,  66  S.  E.  135, 
and  Cashwell  v.  Fayetteville  Pepsi- 
Cola  Bottling  Works,  174  N.  C.  324, 
93  S.  E.  901. 

If  the  charge  of  the  court  were 
correct,  it  would  license  the  defend- 
ant and  other  dealers  in  these  high- 
ly charged  carbonated  drinks  to 
place  upon  the  market  highly  dan- 
gerous merchandise  liable  to  explode 
and  cause  injury,  such  as  the  loss  of 
plaintiff's  eye,  to  all  who  handle 
these  goods  in  the  ordinary  course 
of  business,  without  any  liability  on 
the  part  of  the  manufacturers.  The 
manufacturer  is  liable  even  to  the 

ftnal  purchaser, 
ri"i!i!lJ'.i**  though  there   were 

consumer.  *-'    .  .       «    ^      « 

no  contractual  deal- 
ings between  them.  Waters-Pierce 
Co.  v.  Deselms,  212  U.  S.  159,  178, 
179,  53  U  ed.  453,  463,  464,  29  Sup. 
Ct.  Rep.  270 ;  Wellington  v.  Downer 


Co.  104  Mass.  64;  Weiser  v.  Holz- 
man,  33  Wash.  87,  99  Am.  St.  Rep. 
932,  73  Pac.  797. 

It   is   not   incumbent    upon   the 
plaintiff  to  show  what  precautions 
the  defendant  should  take ;  that  duty  ' 
devolved  upon  the   defendant,  who  .  • 
was  liable  for  neg- 
ligence   in    putting  S'^iS^rSFproof 
such  dangerous  — ppccantion* 

goods  upon  the  Jfpio.Von.. 
market  without  suf- 
ficient precaution  to  make  them 
safe.  It  may  be  that  the  defendant 
could  have  used  wicker  covering  for 
the  bottles,  such  as  is  used  for 
champagne  bottles,  or  wire  mesh 
cases,  as  is  used  for  certain  goods 
of  explosive  nature.  These  would 
not  prevent  explosions,  but  would 
prevent  the  fragments  of  the  glass 
doing  much  damage.  Or  the  goods 
might  be  packed  in  sawdust,  as.  is 
done  with  some  goods  such  as  aerat- 
ed water,  liable  to  explosion.  Or 
there  might  be  some  harmless  in- 
gredient put  in  the  decoction  to  pre- 
vent sudden  expansion  causing  ex- 
plosions,— a.  device  that  is  not 
unusual.  Or  thicker  bottles  might 
be  used,  or  there  may  be  still  other 
devices  in  this  age  in  which  "men 
have  sought  out  many  inventions." 
Ecclesiastes,  chap.  vii.  v.  28.  But 
what  is  the  best  protection  is  one 
which  the  defendant  must  ascertain 
and  use.  It  is  certainly  no  defense 
for  the  defendant,  who  has  placed 
dangerous  and  highly  explosive 
merchandise  upon  the  market  which 
it  knows  has  often  exploded,  to  the 
injury  of  its  customers  and  others, 
to  claim  that  other  vendors  and 
manufacturers,  in  their  pursuit  of 
gain,  have  been  as  indifferent  to  the  . 
safety  of  their  customers  and  the 
public  as  the  defendant  itself. 

His  Honor  seems  to  have  applied 
to  this  case  the  rule  applicable  to 
master  and  servant  where  the  serv- 
ant sues  for  the  master's  negligence 
in  failing  to  furnish  a  safe  place  to 
work  and  safe  appliances,  as  in 
Hicks  V.  Naomi  Falls  Mfg.  Co.  138 
N.  C.  319,  50  S.  E.  703.  But  that 
is  not  the  maximum.  It  is  only  the 
minimum  requirement  even  in  such 
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cases.  Ainsley  v.  John  L.  Roper 
Lumber  Co.  165  N.  C.  122,  81  S.  E. 

4.  The  master  is  liable  if  he  does 
not  use  such  improved  appliances 
as  are  in  general  use.  But  the 
master  would  not  be  held  protected 
if  there  are  appliances  which  it  can 
ascertain  and  use,  and  which 
would  be  a  protection,  simply  be- 
cause other  employers  have  also 
been  negligent.  This  defense  was 
set  up  by  the  railroad  companies  in 
Greenlee  v.  Southern  R.  Co.  122  N. 
C.  977,  41  L.R.A.  399,  65  Am.  St. 
Rep.  734,  30  S.  E.  115;  Troxler  v. 
Southern  R.  Co.  124  N.  C.  191,  44 
L.R.A.  313,  70  Am.  St.  Rep.  580,  32 

5.  E.  550,  and  also  by  defendant  in 
Lloyd  V.  Hanes,  126  N.  C.  362,  35 
S.  E.  611,  and  in  the  cited  cases  to 
the  above  in  the  Annotated  Edition, 
and  clearly  repudiated.  Such  rule, 
if  adopted,  would  discourage  all  im- 
provements and  appliances  for  the 
protection  of  life  and  limb.  It  would 
bring  to  a  standstill  all  eiforts  for 
the  better  protection  of  mankind 
from  preventable  danger.  The  rule 
laid  down  in  Witsell  v.  West  Ashe- 
ville  &  S.  S.  R.  Co.  120  N.  C.  563, 
27  S.  E.  127,  2  Am.  Neg.  Rep.  640, 
quoted  from  Alexander  Pope,  while 


it  does  not  require  that  anyone 
should  be  "the  first  by  whom  the 
new  is  tried,"  certainly  makes  him 
liable  if  he  is  among  "the  last  to  lay 
the  old  aside."  As  a  matter  of 
sound  public  policy  and  humanity, 
as  well  as  of  justice,  the  proposition 
that  a  negligent  naanufacturer 
putting  goods  on  the  naarket  is  not 
liable  for  failure  to  use  safety  prep- 
arations and  appliances  to  guard 
against  dangers  that  are  known  to 
him,  simply  because  other  manu- 
facturers are  no  more  careful  than 
he  and  are  as  reckless  and  regard- 
less of  the  safety  and  of  the  rights 
of  their  customers,  cannot  be  sus- 
tained 

"Safety  first"  for  the  public.  If 
these  goods  are  so  inherently 
dangerous  from  their  frequent  ex- 
plosion and  liability  to  cause  dam- 
age, as  by  putting  out  the  eye  of  the 
plaintiff,  that  they  cannot  be  made 
safe,  then  placing  them  upon  the 
market  is  indictable,  as  well  as 
makes  the  manufacturers  and  all 
vendors  liable  to  actions  for  any 
damage  accruing.  Ward  v.  More- 
head  City  Sea  Food  Co.  171  N.  C. 
33,  87  S.  E.  958. 

Error. 


ANNOTATION. 


injuries  by  breaking  or  bunting  of  container  in  whidi  goods  are 

sold. 


for  injuries 


The  decided  weight  of  authority  is 
to  the  effect  that  the  rule  Res  ipsa  lo- 
quitur is  not  applicable  to  the  break- 
ing, bursting,  or  exploding  of  a  con- 
tainer in  which  a  commodity  ordinari- 
ly harmless  is  sold. 

Thus,  in  Wheeler  v.  Laurel  Bottling 
Works  (1916)  111  Miss.  442,  L.R.A. 
1916E,  1074,  71  So.  743,  it  was  held 
that  the  mere  fact  that  a  bottle  con- 
taining a  carbonated  drink  which  was 
no  longer  under  the  control  of  the 
manufacturer,  and  which  had  been 
placed  on  ice,  burst  when  the  ice  chest 
was  opened  on  a  warm  summer  night, 
was  not  in  itself  sufficient  to  show 
negligence  on  the  part  of  the  bottler, 
so  as  to  charge  him  with  liability  for 


the   resulting   injury  to   the   person 
opening  the  chest. 

And  in  Dail  v.  Taylor  (1909)  151 
N.  C.  284,  28  L.R.A.(N.S.)  940,  66 
S.  E.  135,  an  action  by  a  dealer  in  soft 
drinks  against  a  bottler  thereof  for 
injuries  caused  by  the  explosion  of  a 
bottle  of  Coca-Cola,  it  was  held  that 
the  mere  explosion  of  the  bottle  Was 
not  sufficient  to  carry  to  the  jury  /the 
question  of  the  negligence  of  the*,  bot- 
tler, under  the  doctrine  of  Re*^  ipsa 
loquitur,  the  court  saying  that  ^  in  case 
of  articles  of  merchandise  cf  such  as 
charged  soft  drinks,  not^tj:  usually  or 
necessarily  dangerous,  it  |c  cVould  be  un- 
safe to  hold  that  the  explc^Qj^jouQf  one 
single  bottle  of  such  an  artV^^je^  onder 
conditions  otherwise  ordinal    jL,  ^ould 
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of  itself  rise  to  the  dignity  of  legal 
evidence  sufficient,  without  more,  to 
carry  a  case  to  the  jury.  This  deci- 
sion was  approved  and  followed  in 
Cashwell  v.  Fayetteville  Pepsi-Cola 
Bottling  Works  (1917)  174  N.  C.  324, 
93  S.  E.  901,  where  a  dealer  was  in- 
jured by  the  explosion  of  a  bottle  of 
Pepsi-Cola. 

So,  in  Glaser  v.  Seitz  (1901)  35  Misc. 
341,  71  N.  ¥•  Supp.  942,  where  a  per- 
son purchased  a  siphon  of  seltzer  wa- 
ter from  a  dealer  not  the  manufactur- 
er, which  had  been  filled  in  the  usual 
manner  and  with  the  usual  liquids,  it 
was  held  that  such  dealer  was  not  li- 
able  for  injuries   received   from   an 
explosion  of  the  siphon,  there  being 
no  evidence  of  negligence  on  the  part 
of  the  defendant  other  than  the 
sion  itself.    It  was  said  that  in 
a  case  the  plaintiff  must  affirmati 
prove  the  existence  of  some  def 
construction  or  condition  of  w 
defendant  was  cognizant,  or 
he  ought  to  have  known 
cise  of  proper  care  in  the 

But  there  is  authority  M>  the  effect 
that  the  rule  Res  ipsa  loG^uitur  is  ap- 
plicable to  the  explosion  /of  a  bottle  in 
which  an  ordinarily  han^iless  beverage 
is  sold.   Thus,  in  PayniO  v.  Rome  Coca- 
Cola  Bottling  Go.  (1$^12)  10  Ga.  App. 
762,  78  S.  E.  1087,  it  iwas  squarely  held 
that  the  explosion  rjf  a  bottle,  the  con- 
tents of  which  wer^  advertised  and  sold 
as  Coca-Cola,  a  Marmless  and  refresh- 
ing beverage,  noised  an  inference  of 
negligence  agaiinst  someone,  and  that 
upon  its  being  sujiiirmatively  shown  that 
all  the  persons  through  whose  hands 
the  bottle  h^d  passed  after  leaving 
the    manufacturer    were    free    from 
fault,  and  tihat  the  condition  of  the 
bottle  and  ifts  contents  had  not  been 
changed,  thfe  inference  of  negligence, 
by   procesg/  of  elimination,   must  be 
placed     affainst     the     manufacturer. 
This  conclusion  was  reached  in  the 
face  of  tljfe  contention  that  the  prin- 
ciple at  the  foundation  of  the  rule  Res 
ipsa  loqufitur  could  not  be  applied  be- 
cause the  bottle  was  not  in  the  pos- 
session o»r  control  of  the  defendant 
when  it  exploded.    However,  the  court 
said  that  the  plaintiff,  to  recover,  must 


/ 


do  so  upon  the  theory  Res  ipsa  loqui- 
tur. 

In  a  considerable  number  of  the 
cases  there  has  been  some  element  of 
alleged  negligence  in  addition  to  the 
bursting  or  exploding  of  the  container, 
so  that  the  general  question  is  under 
what,  if  any,  circumstances,  in  addi- 
tion to  the  mere  bursting  of  a  contain- 
er, liability  for  injuries  caused  by 
such  an  accident  arises. 

The  majority  of  the  courts  which 
have  considered  this  question  have  ap- 
plied the  general  principles  applicable 
to  injuries  arising  from  the  marketing 
of  commodities  not  inherently  or  in- 
trinsically dangerous. 
'  Thus,  in  Stone  v.  Van  Noy  R.  News 
Co.  (1913)  153  Ky.  240, 154  S.  W.  1092, 
the  court  applied  the  rule  that  when 
an  article  is  not  inherently  or  intrin- 
sically dangerous  to  health  or  life,  a 
third  party  seeking  to  hold  the  maker 
liable  for  injuries  suffered  by  him  in 
the  use  of  the  article  must  show  that 
the  maker  knew  it  was  unsafe  and 
dangerous,  and  either  concealed  the 
defects  or  represented  that  it  was  safe 
and  sound;  an^d  held  that  the  manu- 
facturer and  bottler  of  a  soft  drink 
could  not  be  held  liable  upon  a  mere 
showing  that  the  bottle  exploded,  to 
the  injury  of  an  employee  of  the  pur- 
chaser, and  that  the  bottles  of  other 
companies  often  exploded,  there  being 
no  proof,  either  that  the  bottle  in  ques- 
tion was  overcharged,  or  that  it  was 
defective,    or    that    the    defendant's 
bottles  frequently  exploded.     It  was 
said  that  the  fact  that  another  com- 
pany's bottles  frequently  exploded  did 
not  tend  to  prove  that  the  defendant's 
bottles  were  overcharged  or  defective, 
since  negligence  on  the  part  of  an- 
other company  could  not  establish  neg- 
ligence on  defendant's  part,  and  that 
the  evidence  being  equally  consistent 
with  negligence  and  non-negligence, 
the  plaintiff  could  not  recover,  because 
he  had  failed  to  prove  negligence,  and 
this  although,  as  a  matter  of  fact,  the 
explosion  might  have  been  due  to  ei- 
ther an   overcharged   or  a  defective 
bottle. 

So,  in  Bates  v.  Batey  &  Co.  [1913] 
3  K.  B.  (Eng.)  351,  82  L.  J.  K.  B.  N.  S. 
963,  108  L.  T.  N.  S.  1036,  29  Times  L. 
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R.  616,  whe:  2  a  person  was  injured  by 
the  bursting  of  a'  bottle  of  ginger 
beer,  said  to  be  not  in  itself  a  danger- 
ous thing,  which  he  had  purchased 
from  a  retailer,  it  was  held  that  the 
manufacturer  and  bottler  was  not  li- 
able for  the  injuries,  it  having  pur- 
chased the  bottle,  a  defect  in  which 
caused  the  accident,  from  another 
firm;  and  this  although  it  appeared 
that  the  defect  was  one  which  could 
have  been  discovered  by  the  manufac- 
turer and  bottler  by  the^^xercise  of 
reasonable  care,  it  in  fact  nt^t  having 
actual  knowledge  thereof. 

And  in  Burnham  v.  Lincoln  (S1917) 
225  Mass.  408,  114  N.  E.  715,  whe*;e  a 
servant  was  injured  by  the  explosil 
of  a,  large  glass  carboy  in  which  stilf 
spring  water  was  sold,  and  from  which 
she  was  pouring  the  same,  it  was  held 
that  the  bottler  of  the  water  was  not 
liable  for  such  injury,  it  appearing 
that  he  bought  the  bottle  from  a  deal- 
er in  good  standing,  that  there  was 
nothing  inherently  dangerous  in  the 
bottle  or  its  contents,  that  the  explo- 
sion was  caused  by  the  contraction  of 
the  glass,  resulting  from  a  sudden 
change  of  temperature,  but  that  such 
an  occurrence  was  theretofore  un- 
heard of,  the  court  saying  that  it  could 
not  be  said  that  the  defendant,  by  the 
exercise  of  reasonable  care,  coul4 
have  foreseen  the  accident,  or  that 
there  was  any  evidence  of  any  failure 
of  duty  on  his  part  toward  the  plain- 
tiff. So,  in  Guinea  v.  Campbell  (1902) 
Rap.  Jud.  Quebec  22  C.  S.  257,  where 
a  bottle  of  cream  soda  exploded  when 
the  door  of  a  refrigerator  in  which  it 
was  kept  was  opened,  to  the  injury  of 
a  servant  of  the  retailer  thereof,  it  was 
held  that  the  manufacturer  was  not  li- 
able for  such  injuries  whether  the  ac- 
cident was  attributable  to  a  sudden 
change  of  temperature  or  to  an  un- 
known defect  in  the  glass,  the  defend- 
ant having  carefully  tested  the  bottle 
up  to  double  the  pressure  it  would 
have  to  support  when  filled  before  fill- 
ing it,  so  that  it  must  be  said  to  have 
taken  every  reasonable  precaution  to 
see  that  the  bottle  was  sufficient  for 
the  purpose  intended. 

In   Colyar  v.  Little  Rock  Bottling 
Works  (1914)  114  Ark.  140,  169  S.  W. 


810,  where  a  person  was  injured  by 
the  explosion  of  a  bottle  containing 
a  charged  soft  drink,  which  was  being 
handled  in  the  usual  and  customary- 
way,  and  the  proof  tended  to  show 
that  the  bottle  was  improperly 
charged,  and  that  the  bottler,  or  at 
least  his  agents,  possessed  either  act- 
ual or  imputed  knowledge  of  such 
overcharging,  it  was  held  that  the  case 
was  one  for  the  jury  on  the  issue  of 
such  negligent  charging  and  wheth- 
er that  negligence  was  the  proximate 
cause  of  the  injury.  In  this  case  it 
was  said  that  there  was  no  issue  upon 
the  question  of  the  use  of  defective 
bottles,  as  the  proof  showed  that  "the 
bottles  were  purchased  from  a  man- 
ufacturer whose  bottles  were  of  stand- 
sard  grade  and  quality."  It  was  also 
s:aid  that  the  case  was  clearly  distin- 
giiishable  from  O'Neill  v.  James 
(MichO  infra,  on  the  ground  that  in 
that  ci^se  there  was  no  proof  either 
that  tli^f  bottles  in  question  were  im- 
properly\charged,  or  that  the  defend- 
ant was  a  ware  of  such  an  overcharg- 
ing. ^ 

And  in  TV>rgesen  v.  Schultz  (1908) 
192  N.  Y.  456,  18  L.R.A.(N.S.)  726, 
127  Am.  St.  ISep.  894,  84  N.  E.  956,  it 
was  held  that^be  question  of  the  neg- 
ligence of  the  iJ^ttler  of  aerated  water, 
a  bottle  of  whicftl  exploded  to  the  inju- 
ry of  a  customeJ:'8  servant,  was  for 
the  jury  in  an  action  for  such  injuries, 
where  circulars  sept  out  by  it  indi- 
cated its  knowledge  of  the  liability 

of  its  bottles  to  explV><^^'  *"d  *^^  «v^' 
dence  tended  to  sho^  that  tests  ap- 
plied by  it  to  its  bottles  were  not  ade- 
quate to  justify  the  Conclusion  that 
they  would  not  burst  ui\der  customary 
usage,  with  a  knowledge  of  which  de- 
fendant might  reasonabl 
the  court  applying  the 
hold  a  person  guilty  of  neWi^ence  and 
liable  for  injury  resultimK  from  the 
bursting  of  a  container  it  which  he 
has  sold  a  commodity  not!  inherently 
dangerous,  it  must  appear  »bat  he  had 
knowledge  of  the  dangerou^  character 
of  the  thing  sold. 

Again  in  Willey  v.  Mynde>"se  (1915) 
165  App.  Div.  620,  151  N.  Y.  *Supp.  280, 
it  was  held  that  the  bursting  of  a 
seemingly  poorly   construcf^^d    bottle 

0 


be  charged, 
ule  that  to 
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filled  with  highly  charged  water  con- 
stituted prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  manufactu- 
rer and  bottler  in  an  action  for  injuries 
resulting  to  the  purchaser's  bartender 
from  such  explosion,  the  court  saying 
that  it  was  for  the  jury  to  say  whether 
or  not  the  manufacturer  was  negligent 
in  failing  to  make  suitable  tests  of  the 
strength  of  the  bottle. 

And  in  Dail  v.  Taylor  (1909)  151 
N.  C.  284,  28  L.R.A.(N.S.)  949,  66  S. 
E.  135,  it  was  held  that  while  evidence 
of  the  explosion  of  a  single  bottle  of 
Coca-Cola  was  not  in  itself  sufficient 
to  prevent  a  nonsuit  in  an  action  for 
damages  by  the  purchaser  of  a  bottle, 
injured  by  an  explosion  thereof,  such 
fact,  together  with  evidence  that  many 
other  bottles  put  up  by  the  defendant 
had  exploded  during  the  several  pre- 
ceding months,  was  sufficient  to  carry 
to  the  jury  the  question  of  the  bottler's 
negligence.  And  the  Dail  Case  was 
followed  and  approved  in  Cashwell 
V.  Fayetteville  Pepsi-Cola  Bottling 
Works  (1917)  174  N.  C.  324,  93  S.  E. 
901,  which  involved  injuries  to  a  pur- 
chaser for  resale,  caused  by  the  ex- 
plosion of  a  bottle  of  Pepsi-Cola  while 
being  handled  by  him.  This  conclu- 
sion was  again  approved  and  adhered 
to  in  the  reported  case  (Grant  v. 
Graham  Chero-Cola  Bottling  Co. 
ante,  1090).  It  was  further  held  in 
the  latter  case  that  a  bottler  of 
charged  soft  drinks  for  the  trade  can- 
not relieve  itself  from  liability  for  in- 
juries to  a  customer,  caused  by  the 
bursting  of  a  bottle  of  ginger  ale,  by 
proof  that  it  used  in  its  business  ap- 
pliances in  approved  and  general  use, 
with  competent  and  sufficient  work- 
men, that  it  used  only  the  amount  of 
gas  pressure  used  by  reasonably  pru- 
dent and  careftii  bottlers,  and  that  the 
same  was  true  as  regards  selection 
and  inspection  of  the  bottles  used, 
since  the  practice  of  others  engaged  in 
a  similar  business  is  not  necessarily 
the  standard  of  care  required,  which, 
of  course,  is  the  case  where  it  appears 
that  such  others  put  up  bottles  which 
often  exploded,  showing  negligence  on 
their  part. 

However,  a  somewhat  different  view 
was  taken  in  the  Washington  case  of 


Weiser  v.  Holzman  (1903)  33  Wash. 
87,  99  Am.  St.  Rep.  932,  73  Pac.  797, 
where  the  court,  proceeding  upon  the 
theory  that  bottled  champagne  cider 
was  a  dangerous  explosive,  held  that 
an  employee  of  a  purchaser  of  a  bot- 
tle could  recover  from  the  manufac- 
turer for  injuries  caused  by  its  explo- 
sion, and  stated  that  the  rule  was  that 
one  who  sells  to  another  an  article 
intrinsically  dangerous,  knowing  it 
to  be  such,  without  notice  to  the  pur- 
chaser, is  responsible  to  any  persoij 
who,  without  fault  on  his  part,  is  in- 
jured thereby.  It  was  also  said  that 
this  rule  does  not  rest  upon  any  privity 
of  contract  or  contractual  relation  be- 
tween the  person  selling  the  article 
and  the  person  injured,  but  upon  the 
principle  that  the  original  act  of  sell- 
ing such  an  article  is  wrongful,  and 
that  the  wrongdoer  is,  therefore,  re- 
sponsible to  anyone  injured  for  the 
consequences  of  his  wrongful  act. 

The  question  of  the  liability  of  a 
manufacturer  or  bottler  for  injuries 
resulting  from  the  breaking  or  burst- 
ing of  a  container  in  which  goods  have 
been  sold  has  also  been  answered 
where  the  contention  was  that  there 
was  no  liability  for  the  reason  that 
there  was  no  privity  of  contract  be- 
tween such  manufacturer  or  bottler 
and  the  person  injured.  Upon  this 
phase  of  the  question  the  rule  seems 
to  be  that  to  charge  the  seller  of  a 
commodity  not  ordinarily  or  intrin- 
sically dangerous  with  liability  for 
injuries  to  a  person  with  whom  no  con- 
tractual relation  exists,  caused  by  the 
breaking  or  exploding  of  the  container 
in  which  such  commodity  was  sold, 
it  must  appear  that  such  seller  had 
knowledge  of  the  dangerous  condition 
of  the  container  and  its  contents.  This 
rule  was  stated  in  O'Neill  v.  James 
(1904)  138  Mich.  567,  68  L.R.A.  342v 
110  Am.  St.  Rep.  321,  101  N.  W.  828, 
5  Ann.  Cas.  177,  17  Am.  Neg.  Rep.  561, 
wherein  it  was  held  that  a  manufac- 
turer and  bottler  of  champagne  cider, 
an  article  of  commerce  usually  harm- 
less in  itself,  was  not  liable  for  in- 
juries to  a  purchaser's  bartender, 
caused  by  the  explosion  of  a  bottle 
thereof,  where  it  appeared  that  the 
cider  was  made  by  proper  machinery, 
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and  it  did  not  appear  that  it  was  over- 
charged, or  that  the  defendant  knew 
that  for  some  reason,  such  as  over- 
charging or  defect,  tlie  bottle  was 
peculiarly  liable  to  such  an  accident. 
And  in  Colyar  v.  Little  Rock  Bottling 
Works  (1914)  114  Ark.  140,  169  S.  W. 
810,  it  was  held  that  a  manufacturer 
and  bottler  of  charged  soft  drinks  can- 
not be  relieved  of  any  negligence  in 
so  overcharging  a  bottle  that  it  burst, 
to  the  injury  of  an  employee  of  the 
purchaser,  on  the  ground  of  a  lack  of 
privity  of  contract,  where  the  injury 
occurred  while  such  employee  was 
handling  the  bottle  in  the  usual  and 
necessary  course  of  the  purchaser's 
business,  which  handling  was  neces- 
sarily within  the  contemplation  of  the 
parties  when  the  sale  was  made,  and 
the  defendant  was  charged  with  no- 
tice that  the  bottle  was  overcharged, 
and  that  such  condition  would  prob- 
ably cause  it  to  explode.  And  in  the 
reported    case    (Grant    v,    Graham 


Chero-Cola  Bottling  Co.  ante,  1090) 
the  court  ruled  that  one  negligently 
putting  up  a  highly  charged  beverage 
in  bottles  was  liable  for  injuries  to  a 
customer,  caused  by  the  bursting  of 
a  bottle,  even  though  there  were  no 
contractual  dealings  between  them. 
And  the  same  rule  has  been  applied 
where  the  article  negligently  marketed 
was  regarded  as  intrinsically  dan- 
gerous. See  Weiser  v.  Holzman 
(Wash*)  as  set  out  supra. 

Applying  the  rule  that  the  omission 
to  perform  a  statutory  duty  creates 
statutory  negligence,  it  has  been  held 
that  violation  of  the  Federal  Food  and 
Drug  Act  by  misbranding  a  bottle  of 
haii:  tonic  and  introducing  same  into 
interstate  commerce  is  evidence  of 
negligence  for  the  jury  in  an  action 
for  the  death  of  the  purchaser  of  the 
bottle,  which  resulted  from  an  explo- 
sion thereof.  Armour  v.  Wanamaker 
(1913)  120.  a  C.  A.  529,  202  Fed.  423. 

G.  J.  C 


FOSS-SCHNEIDER  BREWING  COMPANY,  Plflf.  in  Err.,» 

V. 

SOPHIA  ULLAND. 


Ohio  Supreme  Court  ^^  February  5,   1918. 
(97  Ohio  St.  210,  119  N.  E.  454.) 

Water  —  accumulation  in  cellar  —  remoyal.   ' 

1.  Reasonable  care  does  not  require  an  owner  of  city  property  to  permit 
flood  waters  to  accumulate  in  his  cellar,  to  the  destruction  of  property 
stored  therein,  in  order  to  equal  or  neutralize  the  hydrostatic  pressure, 
and  thereby  prevent  the  flow  of  the  waters  permitted  to  accumulate  upon 
the  adjoining  premises. 

[See  note  on  this  question  beginning  on  page  1104.] 


Trial  —  directed  verdict  —  absence  of 
evidence. 

2.  In  an  action  for  damages  claimed 
to  have  been  caused  through  the  neg- 
ligence of  the  defendant,  it  is  not  error 
for  the  trial  court  to  direct  a  verdict 
for  the  defendant,  where  the  plaintiff 
offers  no  evidence  tending  to  prove 
either  that  the  defendant  was  negli- 
gent in  the  particulars  averred  in  the 
petition,  or  that  the  negligent  acts  com- 

Headnotes  by  the  Court. 


plained  of  were  the  proximate  cause  of 
the  injury, 

[See  20  R.  C.  L.  166-168.] 

Adjoining  owners  —  excavation  —  li- 
ability. 

3.  Where  the  owner  of  a  lot  in  a 
municipality  excavates  to  a  depth 
greater  than  9  feet  below  the  curb  of 
the  street  on  which  his  lot  abuts,  and 
such  excavation  causes  damage  to  any 
wall,  house,  or  other  building  upon  the 
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lot  adjoining  thereto^  he  is  liable  in  a 
civil  action  to  the  parties  injured  to 
the  full  amount  of  such  damage,  re- 
gardless of  whether  he  is  or  is  not 
guilty  of  any  negligence  in  making 
^uch  excavation  or  in  the  construction 
and  maintenance  of  any  wall  placed 
therein. 

[See  1  R.  C,  L.  384-386.] 

—  protection  from  flood. 

4.  Where  such  excavation  to  a  depth 
greater  than  9  feet  below  the  curb 
grade  has  not  caused  the  damages  com- 
plained of,  the  fact  that  the  owner  of 
|he  lot  has  caused  such  excavation  to 
be  made  upon  his  premises  does  not 


deprive  him  of  any  right  that  he  would 
otherwise  have  to  protect  his  property 
from  the  flood  waters  of  an  extraor- 
dinary and  unprecedented  flood. 

Water  —  flood  —  right  to  repel. 

6.  The  owner  of  property  has  the 
right  to  repel  the  invasion  of  his  prem- 
ises by  flood  waters  of  an  extraor- 
dinary and  unprecedented  flood,  if  in 
doing  so  he  exercises  reasonable  care 
and  caution,  and  does  not  direct  or 
increase  the  force  of  these  flood  waters 
against  the  adjoining  property,  other 
than  the  increase  incident  to  their  fail- 
ure to  And  access  to  his  premises. 

[See  1  R.  C.  L.  375.] 


Error  to  the  Court  of  Appeals  for  Hamilton  County  to  review  a  judg- 
ment reversing  a  judgment  of  the  Court  of  Common  Pleas,  dismissing  a 
petition  filed  to  recover  damages  for  injury  to  plaintiff's  property ,  alleged 
to  have  been  caused  by  defendant's  negligence.    Reversed. 


Statement  by  Donaliue,  J.: 
On  the  20th  day^of  May,  1913, 
Sophia  UUand  filed  a  petition  in  the 
common  pleas  court  of  Hamilton 
county,  Ohio,  against  the  Foss- 
Schneider  Brewing  Company,  a  cor- 
poration, averring  in  substance: 
That  she  was  the  owner  of  a  certain 
lot  or  parcel  of  land  on  the  west  side 
of  Freeman  avenue,  in  the  city  of 
Cincinnati,  Ohio,  adjoining  the 
property  owned  by  the  defendant 
corporation.  That  there  had  been 
erected  upon  the  lot  owned  by  the 
plaintiff  a  2i-stoiy  brick  building, 
and  ttiot  the  foundation  under  this 
building  extended  downward  to  a 
depth  of  9  feet,  to  which  depth  the 
cellar  was  ex^vated.  That  prior  to 
the  81st  day  of  March,  1913,  the 
walls  of  the  building,  foundation, 
and  cellar  were  solid  and  in  safe 
condition  to  support  said  building; 
that  the  defendant  company's  prop- 
erty adjoined  her  lot  immediately  1p 
the  south,  and  many  years  prior  to 
the  31st  day  of  March,  1913,  defend- 
ant had  caused  the  ground  to  be  ex- 
cavated to  a  depth  of  18  or  20  feet 
below  the  curb  line  of  Freeman  ave- 
nue, and  for  many  years  main- 
tained a  cellar  to  that  depth  in  said 
excavation,  and  entirely  along  the 
line  of  plaintiff's  property ;  and  that 
the  defendant  had  constructed  a 
stone  foundation  or  cellar  wall  along 


the  north  line  of  its  property  im- 
mediately adjoining  the  property  of 
the  plaintiff,  which  cellar  and  found- 
ation walls,  through  the  negligence 
of  the  defendant,  were  permitted  to 
break  and  crack  in  many  places,  in 
such  manner  as  to  allow  tiie  earth, 
sand,  and  gravel  from  plaintiff's  lot 
to  slip  and  slide  through  said  walls 
into  the  defendant's  cellar,  thereby 
undermining  ihe  building  upon 
plaintiff's  lot,  so  that,  by  reason 
thereof,  on  or  about  the  31st  day  of 
March,  1913,  the  support  under 
plaintiff's  building  was  undermined 
and  removed  and  the  entire  founda- 
tion wall  and  south  wall  gave  way, 
destroying  the  plaintiff's  premises. 
That  on  the  28th  day  of  March, 
1913,  the  city  of  Cincinnati,  Ohio, 
was  visited  by  a  flood,  the  high- 
water  level  of  which  reached  above 
the  level  of  the  cellar  floor  of  the 
plaintiff's  premises,  and  far  above 
the  cellar  level  and  far  above  the  ex- 
cavation of  the  defendant's  cellar. 
That  on  the  29th  day  of  March, 
1913,  the  defendant  installed  in  its 
cellar  immediately  adjoining  the 
plaintiff's  premises  large  siphon  or 
other  force  pumps  and  operated 
them  for  the  purpose  of  preventing 
the  water  from  filling  its  cellar ;  and 
that  the  defendant  operated  these 
pumps  in  such  a  careless,  negligent 
manner,  and  with  such  force  and 
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power,  as  to  cause  the  earth,  sand, 
and  gravel  on  plaintiffs  lot  to  be 
thrown  into  the  defendant's  cellar 
through  and  under  the  walls  main- 
tained by  it,  thereby  undermining 
the  building  upon  plaintiff's  lot,  and 
removing  the  support  of  the  founda- 
tion of  plaintiff's  building,  causing 
the  foundation  walls  and  the  walls 
of  her  building  to  collapse  and  fall 
into  the  excavation,  to  her  damage  * 
in  the  sum  and  amount  of  $6,000. 
That  on  the  30th  day  of  March,  1913, 
the  tenants  of  the  plaintiff  notified 
the  defendant  that  its  acts  were 
causing  the  earth,  sand,  and  gravel 
to  be  forced  into  its  cellar,  endanger- 
ing the  plaintiff's  premises,  and  re- 
quested it  to  cease  operating  the 
pumps ;  biit  that  defendant  paid  no 
attention  to  said  notice  and  warn- 
ing, and  did  not  discontinue  the 
operation  of  its  pumps. 

To  this  petition  the  defendant 
filed  an  answer,  in  which  it  admitted 
plaintiff  was  the  owner  of  the  prem- 
ises described  in  the  petition,  with 
the  improvements  thereon  situated, 
and  that  it  was  the  owner  and  in 
possession  of  the  real  estate  adjoin- 
ing and  immediately  south  thereof; 
that  it  caused  these  premises  to  be 
excavated  to  a  depth  of  18  to  20  feet 
below  the  curb  line  on  Freeman  ave- 
nue, and  has  for  many  years  main- 
tained a  cellar  in  this  excavation  the 
entire  depth  of  plaintiff's  lot;  and 
that  a  number  of  years  ago  it  con- 
structed a  stone  wall  along  its  north 
line,  immediately  adjoining  tiie 
plaintiffs  property.  And  it  denied 
each  and  every  other  allegation  con- 
tained in  the  petition. 

Upon  the  trial  of  the  cause  to  a 
jury,  and  at  the  close  of  the  evidence 
introduced  by  the  plaintiff,  counsel 
for  the  defendant  moved  the  court  to 
instruct  the  jury  to  return  a  verdict 
for  the  defendant;  which  motion 
was  sustained.  Exceptions  were 
noted,  motion  for  new  trial  filed  and 
overruled,  and  judgment  entered 
upon  the  verdict,  dismissing  the 
plaintiffs  petition  at  her  cost.  To 
this  judgment,  error  was  prosecut- 
ed in  the  court  of  appeals  of  Hamil- 
ton county,  which  court  reversed  the 


judgment  of  the  common  pleas  court 
and  remanded  the  cause  for  a  new 
trial.  This  proceeding  in  error  is 
brought  in  this  court  to  reverse  the 
judgment  of  the  court  of  appeals. 

Messrs.  Bettinger,  Schmitt,  &  Kreis, 
for  plaintiff  in  errqr: 

The  flood  of  1913  was  an  act  of 
God. 

Urbana  Egg  Case  Co.  v.  Nypaho  R. 
Co.  16  Ohio  N.  P.  N.  S.  321 ;  Erie  R. 
Co.  V.  Kohler,  26  Ohio  C.  C.  N.  S.  337. 

The  doctrine  of  lateral  support  does 
not  extend  to  flood  waters,  or  to  any. 
waters  that  are  not  naturally  in  the 
soil. 

Nichols  V.  Marsland,  L.  R.  10  Exch. 
255;  1  Thomp.  Neg.  p.  86;  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  R. 
Co.  57  Fed.  441;  Daniels  v.  Ballantine, 
23  Ohio  St.  532,  13  Am.  Rep.  264. 

Messrs  Powell  &  Smiley  for  defend- 
ant in  error. 

Donahue,  J.,  flelivered  the  opinion 
of  the  court : 

Counsel,  both  in  their  briefs  and 
oral  arguments,  have  not  confined 
themselves  to  the  issues  joined  in  the 
pleadings.  While  there  is  an  aver- 
ment in  the  plaintiffs  petition  that 
the  defendant  caused  its  premises 
immediately  adjoining  those  of  the 
plaintiffs  to  be  excavated  to  a  depth 
of  18  or  20  feet  below  the  curb  grade 
of  Freeman  avenue,  and  for  many 
years  has  maintained  a  cellar  in  this 
excavation  the  entire  depth  of  plain- 
tiffs *  lot,  and  that  the  defendant 
operated  pumps  for  the  purpose  of 
preventing  the  water  from  flUing  its 
cellar,  yet  there  is  no*averment  ei- 
ther that  the  excavation  to  a  depth 
greater  than  9  feet  below  the  curb 
grade,  or  the  refusal  on  the  part  of 
the  defendant  to  permit  its  cellar 
to  fill  with  water,  caused  the  dam- 
ages to  plaintiffs  property.  On  the 
contrary,  she  specifically  avers  in 
her  petition  that  the  damage  was 
caused  to  her  property  by  reason  of 
the  negligence  of  the  defendant  in 
two  particulars : 

First.  That  the  defendant  negli- 
gently permitted  its  adjoining  wall 
to  break  and  crack  in  many  places ; 
that  the  gravel  and  earth  from 
plaintiffs  lot  was  thereby  caused  to 
slip  and  slide  through  these  cracks 
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and  breaks,  to  such  an  extent  as  to 
undermine  the  foundation  of  her 
building. 

Second.  That  on  the  day  preced-. 
ing  the  injury  to  plaintiffs  proper- 
ty, the  defendant  instsdled  in  its 
cellar,  immediately  adjoining  plain- 
tiff's premises  on  tiie  south,  large 
siphon  or  other  force  pumps,  and 
operated  these  pumps  in  such  a  care- 
less, negUgent  manner,  and  with 
such  force  and  power,  as  to  cause 
the  earth,  sand,  and  gravel  on  plain- 
tiffs lot  to  be  tiirown  into  the  cellar 
of  the  defendant  through  and  under 


about  18  inches  from  the  cellar  fIoor» 
up  to  about  3  or  3  J  feet  high,  for  a 
distance  of  20  feet  back  from  the 
curb  line,  and  that  "there  was  some 
little  sand  coming  through  on  Sun-^ 
day,  very  little,  very  slight,  because 
the  crevice  was  not  large  enough  to- 
let  any  sand  through  scarcely/'' 
While  the  interest  of  this  ovitness 
was  adverse  to  the  interest  of  the 
plaintiff,  he  was  the  only  witness 
having  knowledge  of  these  facts  or 
that  testified  upon  this  subject. 
Plaintiff  under  the  statute  was  per^ 
mitted  to  cross-examine'  him  to  the 


the  walls  maintained  by  it,  thereby  •  same  extent  as  if  he  had  been  called 
undermining  the  building  on  plain-     by  the  defendant. 


tiffs  lot  and  removing  the  support 
of  its  foundation. 

The  defendant  in  its  answer  de- 
nies these  averments  of  negligence. 
It  clearly  appears  from  the  evidence 
offered  on  behalf  of  the  plaintiff 
that  the  waters  that  washed  the 
sand,  earth,  and  gravel  from  under 
the  foundation  of  her  building  were 
part  of  the  waters  of  a  general  flood 
in  this  and  adjoining  states  in  the 
latter  part  of  March,  1913.  This 
flood  was  so  unprecedented  in  its 
extent  and  character,  so  disastrous 
and  devastating  in  its  nature,  that 
it  is  an  epoch  in  the  history  of  the 
state.  It  is  beyond  dispute  that  it 
was  "an  act  of  God,"  which  human 
foresight  could  not  have  foreseen  or 
reasonably  anticipated,  and  against 
which  human  power  could  not  de- 
fend. In  this  respect  there  is  no 
controversy  in  this  case,  either  in 
the  record  or  arguments  and  briefs 
of  counsel. 

In  support  of  this  first  averment 
of  negligence,  the  plaintiff  offered 
the  evidence  of  John  George  Brox- 
terman,  who  was  the  only  witness 
perhaps  who  had  any  knowledge  of 
the  facts.  He  testified  that  this  wall 
adjoining  plaintiff's  premises  was 
constructed  of  solid  stone  masonry, 
3  or  3^  feet  in  thickness,  extending 
the  entire  depth  of  the  excavation 
and  below  the  cement  floor  in  the 
driveway  cellar;  that  on  Sunday, 
the  day  before  the  collapse  of  plain- 
tiffs building,  water  was  coming 
through  the  crevices  of  this  wall 


This  is  the  only  evidence  offered 
by  the  plaintiff  tending  to  prove  any 
defect  in  this  wall-.  There  is  no  evi- 
dence whatever  in  this  record  that 
this  wall  at  all  other  times  and  un-^ 
der  all  ordinary  conditions  was  not 
amply  sufficient  for  the  protection 
of  plaintiff's  property.  This  defend- 
ant, in  the  construction  and  main- 
tenance of  its  wall,  was  not  required 
to  anticipate  such  an  extraordinary 
and  unprecedented  flood,  and,  even 
had  it  done  so,  it  could  hardly  have 
built  a  wall  that  would  have  with- 
stood such  a  devasting  force.  If, 
however,  it  could  be  said  that  this 
evidence  that  the  flood  waters  of  this 
extraordinary  flood  forced  their  way 
through  the  crevices  in  this  wall, 
carrying  "some  little  sand  coming 
through  on  Sunday,  very  little,  very 
slight,  because  the  crevice  was  not 
large  enough  to  let  any  sand  through 
scarcely,"  tended  to  prove  that  this 
wall  was  in  such  a  defective  condi- 
tion that  it  would  not  resist  the 
waters  of  an  ordinary  flood,  not- 
withstanding the  fact  that  for  many 
years  it  had  met  every  require- 
ment, not  only  of  ordinary  floods, 
but  of  the  peculiar  formation  of  the 
earth  and  soil  in  that  locality,  yet 
the  further  evidence  of  Broxterman 
clearly  demonstrates  that  the  condi- 
tion of  the  wall  was  not  even  a  con- 
tributing, much  less  a  proximate^ 
cause  of  the  injury. 

This  witness  further  testified  that 
early  the  following  morning  (Mon- 
day morning) ,  about  two  or  two  and 
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one-half  houiis  before  the  collapse 
of  plaintiff's  building,  he  discovered 
that  some  time  in  the  night  season 
the  cement  floor  in  the  driveway  cel- 
lar had  been  forced  upward,  causing 
a  break  or  crevice  4  or  5  inches 
wide,  the  entire  width  of  the  cellar, 
through  which  the  water  was  com- 
ing in  large  volumes,  carrying  with 
it  quantities  of  sand,  gravel,  and 
earth,  to  such  an  extent  that  it  had 
filled  a  S'-inch  iron  drainpipe  lead- 
ing from  the  driveway  cellar  to  the 
tank  in  the.  subcellar,  and  it  became 
necessary  to  break  this  drainpipe  to 
permit  the  water  to  flow  through  in- 
to the  subcellar.  From  this  uncon- 
tradicted evidence  it  appears  that 
this  flood  water  would  necessarily, 
and  perhaps  much  earlier,  if  this 
wall  had  been  wholly  impervious  to 
water  throughout  all  its  parts,  have 
found  its  way  under  the  wall  and  up- 
ward through  the  cement  floor  in  the 
driveway  cellar.  This  was  the  real 
cause  of  the  damage  to  plaintiff's 
property,  regardless  of  the  condi- 
tion of  the  wall. 

It  is  not  averred  in  the  petition,  or 
contended  upon  the  part  of  tiie  de- 
fendant in  error,  that  the  defendant 
was  guilty  of  negligence  in  not  plac- 
ing a  floor  in  its  cellar  strong  enough 
to  withstand  the  force  of  this  flood ; 
nor  would  such  contention  be  ten- 
able, for,  even  if  it  were  the  duty 
of  the  defendant  to  place  such  a 
floor  in  its  cellar  as  would  resist 
ordinary  flood  conditions,  it  could 
not  be  expected  or  required  to  an- 
ticipate a  flood  of  this  extraordinary 
character. 

In  the  case  of  Miller  v.  Baltimore 
&  0.  S.  W.  R.  Co.  78  Ohio  St.  309, 
18  L.R.A.(N.S.)  949,  125  Am.  St. 
Rep.  699,  85  N.  E.  499,  this  court 
held :  "In  contemplation  of  law,  an 
injury  that  could  not  have  been  fore- 
seen or  reasonably  anticipated  as 
the  probable  result  of  an  act  of  neg- 
ligence is  not  actionable." 

In  the  opinion  in  that  case  it  is 
said  (78  Ohio  St.  at  page  325) : 
"The  rule  is  elementary  that  a  de- 
fendant in  an  action  for  negligence 
can  be  held  to  respond  in  damages 
only  for  the  immediate  and  proxi- 


mate result  of  the  negligent  act 
complained  of,  and  in  determining 
what  is  direct  or  proximate  cause, 
the  rule  requires  that  the  injury  sus- 
tained shall  be  the  natural  and  prob- 
able consequence  of  the  negligence 
alleged ;  that  is,  such  consequence 
as,  under  the  surrounding  circum- 
stances of  the  particular  case,  might 
and  should  have  been  foreseen  or  an- 
ticipated by  the  wrongdoer  as  likely 
to  follow  his  negligent  act." 

To  the  same  effect  is  the  doctrine 
announced  in  the  case  of  Daniels  v. 
,  Ballantine,  23  Ohio  St.  532,  13  Am. 
Rep.  264. 

The  plaintiff  wholly  failed  to  offer 
any  evidence  in  support  of  the  aver- 
ments in  her  petition  that  the  de- 
fendant operated  large  siphon  or 
other  force  pumps  in  its  cellar  ad- 
joining plaintiff's  property,  in  a 
negligent  manner,  and  with  such 
force  and  power  as  to  cause  the 
earth,  sand,  and  gravel  in  the  plain- 
tiff's lot  to  be  drawn  into  the  defend- 
ant's cellar,  thereby  undermining 
the  building  on  plaintiff's  lot  and  re- 
moving the  support  of  the  founda- 
tion of  her  building.  On  the  con- 
trary, the  evidence  introduced  by  the 
plaintiff  clearly  establishes  the  facts 
that  these  pumps  were  not  installed 
in  the  cellar  adjoining  her  premises, 
but  were  installed  in  a  pit  or  iron 
tank  6  feet  deep  and  7  or  8  feet  in 
diameter,  sunk  in  the  floor  of  a  sub- 
cellar  80  feet  below  the  curb  grade 
and  directly  south  of  the  driveway 
cellar  that  adjoins  her  premises; 
that  the  water  from  the  driveway 
cellar  ran  by  force  of  gravitation  in- 
to this  tank  in  the  subcellar ;  that  the 
operation  of  the  pumps  exerted  no 
force  or  power  whatever  by  way  of 
suction,  or  otherwise,  that  would  in 
any  way  increase  or  hasten  the  flow 
of  water,  earth,  sand,  or  gravel  from 
plaintiff's  lot ;  and  that  the  only  ef- 
fect of  the  operation  of  these  pumps 
was  to  keep  the  water  from  flooding 
the  defendant's  cellar  to  the  lev^ 
of  the  water  on 
plaintiff's  premises.  ™5\7t-'*''*** 
Therefore  upon  this  ?5r?r«*  *•' 
averment  of  negli- 
gence the  plaintiff  must  also   fail. 
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This  "  disposes   of  the   only   issues 
joined  in  the  pleadings. 

Althougrh  it  is  not  averred  in  -the 
petition,  it  is  now  contended  that 
this  excavation  to  a  depth  greater 
than  9  feet  below  the  curb  grade  of 
the  street  on  which  the  defendant's 
lot   abuts   caused   the  damage    to 
plaintilTs  property,  notwithstanding 
it  is  positively  averred  in  the  peti- 
tion that  this  damage  was  caused 
by  the  negligence  of  the  defendant 
in  two  particulars  hereinbefore  stat- 
ed.   If  this  excavation  were  in  fact 
the  proximate  cause  of  the  damage 
to  plaintiflPs  property,  then  she  is 
entitled  to  recover  under  the  pro- 
visions of  §  3782,  General  Code,  re- 
gardless of  the  ques- 
tion of  negligence. 
The  plaintiff  offered 
no    direct   evidence 
tending  to  prove  that  this  cellar  of 
the   defendant's   caused   the   dam- 
ages.   That  would  be  of  no  import- 
ance, however,  if,  from  all  the  facts 
and    circumstances    that    the    evi- 
dence offered  by  her  tended  to  estab- 
lish, the  natural  inference  might  be 
drawn  that  the  damages  complained 
of  were  caused  by  the  excavation  on 
defendant's    property   to    a    depth 
greater  than  9  feet  below  the  curb 
grade.    Lake  Shore  &  M.  S.  R.  Co. 
v.  Andrews,  58  Ohio  St.  426,  51  N. 
E.  26,  4  Am.  Neg.  Rep.  571.    The 
evidence,  however,  conclusively  es- 
tablishes that  t^e  depth  of  this  cellar 
did  not  cause  this  damage.    The  de- 
fendant was  entitled  to  excavate  to 
a  depth  of  9  feet  below  the  curb 
grade  of  the  street  upon  which  its 
lot   abuts.      Certainly   these    flood 
waters  would  have  found  their  way 
under  an  ordinary  cellar  wall  to  a 
depth  of  9  feet  much  more  readily 
than  under  a  solid  wall  of  stone 
masonry  3  or  3^  feet  thick,  extend- 
ing 18  or  20  feet  into  the  earth,  and 
the  result  would  have  been  equally 
as  disastrous  to  plaintiff's  property. 
It  is  not  contended  that  if  this  cel- 
lar under  defendant's  property  were 
but  9  feet  below  the  curb  grade,  it 
would  be  required  to  place  such  a 
floor  in  that  cellar  as  would  resist 
the  upward  force  of  the  waters  of 


this  extraordinary  flood,  yet  certain- 
ly there  would  be  far  more  danger 
of  the  water  finding  access  through 
the  floor  of  a  cellar  9  feet  deep  than 
through  the  floor  of  a  cellar  18  or  20 
feet  deep.    So  that  the  fact  that  the 
water    found    access    through    the 
floor  of  defendant's  cellar  is  no  evi- 
dence that  the  dam- 
age was  caused  by  J^J^^^^^l^ 
reason  of  the  exca- 
vation to  a  depth  greater  than  9 
feet  below  the  curb  grade. 

Evidence  was  introduced  upon 
the  trial  of  this  case,  without  ob- 
jection upon  the  part  of  the  defend- 
ant, tending  to  prove  that  if  the  de- 
fendant's cellar  had  been  permitted 
to  fill  with  water,  it  would  have 
equaled  or  neutralized  the  hydro- 
static pressure  of  the  water  on 
plaintiff's  premises  and  prevented 
the  undermining  of  the  foundation 
of  plaintiff's  building.  The  evidence 
clearly  establishes  the  fact  that  this 
damage  was  caused  by  these  flood 
waters  forcing  their  way  upward 
through  the  floor  of  defendant's  cel- 
lar. Beyond  all  question,  this  would 
not  have  occurred  if  the  defendant 
had  permitted  its  cellar  to  fill  with 
water  to  the  level  of  the  water  on 
plaintiff's  premises.  If,  in  order  to 
protect  the  plaintiff's  property,  it 
was  the  duty  of  the  defendant  to 
permit  its  cellar  to  fill  with  water, 
regardless  of  the  damage  it  might 
cause  to  property  stored  therein, 
then  the  plaintiff  ought  to  have  been 
permitted  to  amend  her  petition  to 
conform  to  the  proofs  offered,  and 
the  cause  should  have  been  submit- 
ted to  a  jury  under  proper  instruc- 
tions. 

The  waters  of  this  unprecedented 
flood  were  a  common  enemy.  Each 
proprietor  had  a  right  to  repel  its 
invasion  upon  his  own  property  as 
best  he  could,  if  in  doing  so  he  did 
not  increase  the  volume  or  direct  its 
force  against  his  neighbor's  prop- 
erty, further  than  its  mere  failure  to 
find  access  to  his  property.  The 
plaintiff  made  no  effort  whatever  to 
prevent  the  invasion  of  these  wa- 
ters upon  her  premises.  Had  she 
even  taken  the  precaution  to  plug 


1104 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R< 


the  sewer  drain,  as  the  defendant 
did,  the  water  might  not  have  found 
access  to  her  cellar ;  but  the  fact  that 
she  did  nothing  to  protect  her  prop- 
erty from  the  ravages  of  this  flood 
in  nowise  deprived  tiie  defendant  of 
its  right  to  do  so. 

If  this  driveway  cellar  had  not 
exceeded  9  feet  in  depth,  it  would 
hardly  be  seriously  contended  that 
the  defendant  must  suffer  destruc- 
tion of  its  property  stored  in  its  cel- 
lar in  order  to  equalize  or  neutralize 
the  hydrostatic  pressure  of  the  wa- 
ters permitted  to  accumulate  in  the 
plaintiflf's  cellar,  without  any  vigi- 
lance on  her  part  to  prevent  its  ac- 
cess thereto.  The  fact  that  the 
defendant  had  excavated  to  a  great- 
er depth  than  9  feet  below  the  curb 
grade  did  not  deprive  it  of  any  right 

that  it  otherwise 
^^iVr^^^^i      would  have  to  pro- 

rlsht  to  repel.  TTvr«*v*   **«t^    »/v    ^   v 

tect  its  property 
from  these  flood  waters.  If  such 
excavation  caused  the  damage,  de- 
fendant was  liable  unconditionally, 
regardless  of  what  it  did  or  did  not 
do  in  its  efforts  to  defend  against 
these  flood  waters.  If  the  excava- 
tion did  not  cause  the  damage,  then 
it  is  not  a  factor  in  this  case,  unless 
the  acts  of  the  defendant  were  neg- 
ligent in  view  of  and  because  of  the 
depth  of  its  cellar.  There  is  no  evi- 
dence in  this  record,  however,  tend- 
ing to  prove  that  anything  done  by 


the  defendant  that  it  would  have  had 
a  right  to  do  had  its  cellar  been  only 
9  f  ^t  deep  became  negligence  on  its 
part  because  its  cellar  was  18  or  20 
feet  deep.  On  the  contrary,  the 
evidence  offered  by  plaintiff  clearly 
establishes  the  facts  that  the  proxi-^ 
mate  cause  of  -the  damage  to  her 
property  was  the  flood  waters  of  this 
extraordinary  and  unprecedented 
flood;  that  the  condition  of  the  de-» 
fendant's  wall  adjoining  her  prop* 
erty,  and  the  depth  of  its  cellar, 
were  not  even  contributing  causes 
to  the  injury ;  and  that  the  defend^ 
ant  was  wholly  within  its  legal 
rights  in  its  efforts 
to  repel  the  invasion  -«c«n«iii«*ioii 

«    ./^  1^       l»  cellar— 

of  its  premises  by  removal. 
these  flood  waters. 

There  is  no  conflict  in  the  evi- 
dence, and  the  proper  judgment  to 
be  entered  involves  only  a  construc- 
tion of  the  law  applicable  to  such 
facts.  Cornell  v.  Morrison,  87  Ohio 
St.  215,  100  N.  E.  817.  Upon  the 
undisputed  facts  the  trial  court 
properly  directed  a  verdict  for  the 
defendant. 

Judgment  of  the  Court  of  Appeals 
is  reversed,  and  that  of  the  Common 
Pleas  Court  affirmed. 

Nichols,  Ch.  J.,  and  Newman, 
Jones,  IMatthias,  and  Johnson,  JJ., 

concur. 

Petition  for  rehearing  denied. 


ANNOTATION, 
of  property  owner  to  repel  or  remove  flood  water  from 


It  will  be  observed  that  in  the  re- 
ported case  (Foss-ScHNEiDER  Brewing 
Co.  V.  Ulland,  ante,  1098)  it  was  held 
that  making  an  excavation  greater 
than  9  feet  in  depth  was  not  the  proxi- 
mate cause  of  the  injury,  and  that  as 
regards  the  excavation  to  that  depth, 
the  defendant  had  the  right  to  remove 
the  water  notwithstanding  the  conse- 
quent increase  of  hydrostatic  pressure 
on  his  neighbor's  wall. 

There  seems  to  be  very  little  in  the 
books  upon  the  subject  of  this  note. 

It  has  been  held  that  at  common  law 
a  man  has  no  right  to  the  support  of 


subterranean  water.  Thus,  where  the 
plaintiff  claimed  that  his  cotteges  were 
cracked  and  damaged,  owing  to  the 
sinking  of  the  wet  and  spongy  soil, 
caused  by  the  draining  of  the  defend- 
ant's neighboring  land  for  the  purpose 
of  building  a  church  thereon,  he  was 
refused  any  relief.  Popplewell  v.  Hod- 
kinson  (1869)  L.  R.  4  Exch.  (Eng.)  248, 
38  L.  J.  Exch.  N.  S.  126,  20  L.  T.  N.  S. 
578,  17  Week.  Rep.  806. 

In  North  Eastern  R.  Co.  v.  v.  Elliott 
(1860)  1  Johns.  &  H.  145,  70  Eng.  Re- 
print, 697,  affirmed  on  the  defendant's 
appeal  in  (1860)  2  De  G.  F.  &  J.  423, 
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46  Eng.  Re|>riiit,  685»  a  railroad  com- 
pany, under  its  compulsory  powers, 
l^urchased  land  for  the  purpose  of 
building  a  heavy  bridge,  there  being 
at  the  time,,  beneath  the  land  pur* 
chased  and  a  large  tract  of  the  ad* 
joining  land  of  the  vendor,  an  old  mine 
which  had  been  drowned  for  more 
than  forty  years;  the  water  stood  80 
fathoms  deep  in  the  shaft,  which  was 
at  a  considerable  distance  from  the 
purchased  land,  and  vertical  support 
was  given  to  the  surface  of  the  pur* 
chased  land,  chiefly  by  pillars  left  in 
the  mine,  and  partly  by  the  hydrostatic 
pressure  of  th^  water  in  the  shaft; 
more  than  twenty  years  after  the  com- 
pletion of  the  bridge,  the  defendant 
threatened  to  drain  the  shaft,  and  re- 
new the  working  x)f  the  mine,  and  it 
was  claimed,  among  other  things,  that 
the  removal  of  the  water  from  the 
levels  of  the  mine  would  be  likely  to 
weaken  the  pillars.  In  granting  an  in* 
junction  in  certain  respects,  which  to 
some  extent  was  because  of  the  provi- 
sions of  the  compulsory-purchase  stat- 
ute, it  was  held  that  the  defendant  was 
entitled  to  drain  the  shaft,  and  was 
not  liable  for  any  damage  to  the  bridge 
which  might  be  caused  by  the  with- 
drawal of  the  hydrostatic  pressure. 
Wood,  V.  C,  in  deciding  the  case  in 
the  lower  court,  said,  inter  alia  :  "The 
court  is  asked  to  import  into  the  con* 
veyance  a  guaranty  by  the  defendant 
to  keep  his  mine  in  the  flooded  state 
to  which  an  accident  had  brought  it, 
and  in  which  it  had  remained  for  forty 
years.  ...  It  would  be  going  much 
too  far  to  import  any  such  condition." 
And,  referring  to  the  opinion  of  one 
of  the  engineers  "that,  if  the  water  is 
removed,  the  pillars,  being  composed 
of  a  particular  kind  of  clay,  will  be 
liable,  on  exposure  to  the  air,  to  crum- 
ble away,"  he  continued:  "This  sug- 
gestion as  to  the  possible  deteriora- 
tion of  the  strength  of  the  pillars  is 
important  with  reference  to  another 
branch  of  the  argument,  which  is 
founded  on  the  alleged  property  of  the 
company  ih  the  water  under  the  pur- 
chased land.  I  have  dealt  with  the 
claim  to  have  the  hydrostatic  pressure 
maintained  by  keeping  the  shaft  full ; 
but,  independently  of  that  claim,  it  is 
4  A.L.R.— 70. 


said  that  the  water  actually  below  the 
company's  land  belongs  to  them,  and 
that  the  defendant  is  not  entitled,  by 
any  pumping  or  other  operations,  to 
cause  that  water  to  flow  away.  Thia 
seems  to  depend  very  much  on  the 
principles  on  which  I  have  founded 
my  judgment  on  the  other  part  of  the 
case.  Looking  at  the  flooded  state  of 
the  mine  as  a  purely  accidental  con- 
dition, which  might  at  a^y  time  be 
changed  by  the  owner  resuming  the 
workings,  I  cannot  see  any  contract  on. 
his  part  that  he  would  not  pump  out  * 
his  own  shaft;  and,  on  the  contrary,. 
I  have  already  said  that  there  was 
every  reason  to  regard  this  as  a  not 
improbable  contingency.  The  claim 
which  I  am  now  considering  has  noth- 
ing to  do  with  support,  for,  when  the 
column  of  water  is  pumped  out  of  the 
shaft,  the  water  which  fills  the  lower 
part  of  the  mine  will  cease  to  exert 
any  upward  pressure  upon  it.  Bnt  the 
property  in  this  water  is  claimed  as 
being  valuable  as  a  means  of  protect- 
ing the  clay  in  the  pillars  from  crum- 
bling. I  am  not  aware  of  any  authority 
which  goes  the  length  of  prohibiting 
works  merely  because  they  may  in- 
cidentally have  the  effect  of  draining 
pools  which  may  have  accumulated  in 
underground  workings  of  this  disscrip- 
tion." 

On  the  other  hand,  in  Cabot  v.  King- 
man (1896)  166  Mass.  403,  33  L.R.A. 
45,  44  N.  E.  344,  it  was  held  that  in- 
jury to  land  under  the  surface  of 
which  there  is  quicksand  containing 
much  water,  by  digging  a  sewer  trench 
in  the  street  in  front  of  it,  thus  re- 
moving its  lateral  support  and  per- 
mitting the  quicksand  and  water  to 
run  into  the  trench,^  from  which  they 
are  removed  by  pumps,  in  conse- 
quence of  which  the  surface  of  the 
land  cracks  and  settles  and  the  build- 
ings thereon  are  injured,  will  render 
the  sewer  commissioners,  to  whom  the 
nature  of  the  soil  was  •  or  ought  to 
have  been  known,  liable,  where  they 
made  the  contract  for  digging  the 
sewer  trench  without  requiring  the 
contractor  to  take  unusual  and  ex- 
traordinary precautions  to  prevent' 
such  injury.  Three  of  the  judges  dis- 
sented, stating  that.  *^apart  ftom  other 
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differences,  they  think  that  the  with- 
drawal of  the  support  or  barrier  of 
soil  to  subterranean  water  is  not  a 
wrong,  even  if  the  adjoining  land 
subsides  (Popplewell  v.  Hodkinson 
(Eng.)  supra;  and  that  the  support  of 
quicksand  which  flows  so  freely  as 
to  be  raised  by  a  pump  ought  to  follow 
that  analogy.  They  are  inclined  to  re* 
gard  the  best  distinction  as  that  be- 
tween the  support  of  liquids  and  the 
support  of  solids/' 
The  Massachusetts  case  was  cited 


and  followed  in  Farnandis  v.  Great 
Northern  R.  Go.  (1906)  41  Wash.  486, 
5  L.R.A.(N.S.)  1086.  Ill  Am.  St.  Rep. 
1027,  84  Pac.  18,  where  it  was  held 
that  the  withdrawal  of  subterranean 
Water  from  under  a  public  street  in 
such  a  manner  as  to  cause  the  carry- 
ing away  and  subsidence  of  abutting 
land  will  render  the  municipality  or 
its  licensees  liable  for  such  sub- 
sidence,  under  a  constitution  requir- 
ing compensation  for  property  dam- 
aged for  public  use.  B.  B.  6. 


M.  A.  MARTIN 

V. 

RICHARD  K.  BEUTER,  Plff.  in  Err. 

JVeet  Virginia  Supreme  Court  of  Appeals  ^^Fehruary  13,  1917 • 

(79  W.  Va.  604,  91  S.  E.  452.) 

Husband  and  wife  —  care  of  insane  wife  —  liability.  * 

1.  A  person  taking  upon  himself,  in  the  manner  prescribed  by  §  10, 
chap.  58,  of  the  Code  of  1913  (§  3335),  the  custody  and  care  of  a  wife 
adjudpred  to  be  insane  and  committed  to  a  public  hospital  for  the  insane, 
upon  the  complaint  of  her  husband,  under  circumstances  indicative  of 
motive  and  purpose  on  his  part  to  be  relieved  of  her  company  and  presence, 
may  recover  from  him  the  reasonable  cost  of  her  board  and  medicines 
furnished  her,  and  .the  reasonable  value  of  necessary  care,  nursing,  and 
attention  bestowed  upon  her. 

[See  note  on  this  question  beginning  on  page  1109.] 

Evidence  —  liabUity  for  care  of  wife 
— suflBciency. 

2.  In  such  case,  proof  of  the  hus- 
band's unfaithfulness  to  his  wife,  de- 
votion to  another  woman,  prosecution 
of  the  proceeding  for  her  committal, 
lack  of  effort  to  take  care  of  her  at 
home,  and  indifference  to  her  while  in 
private  custody,  after  adjudication  of 
her  insanity,  justifies  the  court  in  its 
direction  of  a  verdict  for  the  plaintiff, 
in  an  action  to  recover  from  the  hus- 
band such  expenses  and  the  value  of 
such  services. 


Husband  and  wife  —  care  of  insane 
wife  —  common-law  liability. 

3.  The  liability  of  a  man  for  the  care 
of  his  insane  wife  in  a  hospital  estab- 
lished and  maintained  by  law  and  at 
public  expense  is  )i|urely  statutory. 

[See  13  R.  C.  L.  n90.] 

Incompetent  person  V  constitutional 
rights  of  insane  perdpn. 

4.  An  insane  person  h?s  no  constitu- 
tional or  statutory  right  ^  liberty  in 
the  ordinary  sense  of  th^  term. 


Headnotes  1  and  2  by  Poffenbarger,  J. 


Error  to  the  Circuit  Court  for  Ohio  County  to  review  a  jucpnent  in 
plaintiff's  favor  in  an  action  brought  to  recover  an  amount  alleff^d  to  be 
due  for  necessary  expenses  and  for  services  rendered  by  plainjiff  to  de- 
fendant's wife.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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MARTIN  V. 

(79  W.  Va.  604, 

Mr.  A.  L.'SawteU»  for  plaintiff  in 
error: 

There  must  be  some  dereliction  on 
the  part  of  the  husband  before  he  is 
compelled  to  support  his  wife  away 
from  his  home. 

Richardson  v.  Stuesser,  12'>  Wis.  66, 
69  L.R.A.  829,  103  N.  W.  261,  4  Ann. 
Cas.  784;  Delaware  County  v.  Mc- 
Donald, 46  Iowa,  170;  Rea  v.  Durkee, 
25  III.  503. 

Plaintiff,  being  a  mere  volunteer, 
both  in  the  matter  of  furnishing  the 
bond  which  he  furnished  and  in  the 
matter  of  the  things  he  later  furnished 
in  caring  for  Carrie  Beuter,  the  wife 
of  the  defendant,  is  not  entitled  to  re- 
cover. 

Irvine  v.  Angus,  35  C.  C.  A.  501,  93 
Fed.  629;  Webb  v.  Cole,  20  N.  H.  490; 
Crumlish  v.  Central  Improv.  Co.  38  W. 
Va.  390,  23  L.R.A.  120,  45  Am.  St.  Rep. 
872,  18  S.  E.  456. 

Mr.  W.  P.  Robinson,  for  defendant 
in  error: 

Defendant  was  liable  for  the  neces- 
saries and  services  furnished  by  plain* 
tiff  to  his  wife. 

Senft  V.  Carpenter,  18  R.  I.  545,  28 
Atl.  963;  Davis  v.  St.  Vincent's  Inst. 
9  C.  C.  A.  501,  15  U.  S.  App.  432,  61 
Fed.  277;  1  Bishop,  Marr.  &  Div.  §§ 
553,  554;  Warner  v.  Heiden,  28  Wis, 
517,  9  Am.  Rep.  515;  Shepherd  v.  Mac- 
Koene,  3  Campb.  326;  Morris  v.  Palm- 
er, 39  N.  H.  123;  30  Cyc.  1304,  1305; 
Dowe  V.  Smith,  11  Allen,  107. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court: 

A  judgment  rendered  by  the  cir- 
cuit court  of  Ohio  county,  on  an  ap- 
peal from  a  judgment  of  a  justice, 
in  favor  of  a  father-in-law  against 
his  son-in-law,  for  the  support  and 
nursing  of  the  latter's  insane  wife, 
v^hile  in  the  custody  and  care  of  the 
former,  under  a  bond  given  by  him 
in  a  proceeding  to  have  her  com- 
mitted to  a  hospital  for  the  insane, 
the  condition  whereof  was  that  he 
should  restrain  and  take  proper 
care  of  her  until  the  cause  of  her 
confinement  should  cease,  is  the 
subject-matter  of  this  writ  of 
error. 

On  the  complaint  of  the  husband, 
the  wife  was  apprehended,  taken 
before  a  justice,  and  adjudged  to  be 
insane,  on  February  23,  1916.  Two 
days  later  her  father  and  a  sister 
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appeared  and  took  her  into  their 
care,  om  filing  with  the  justice  the 
bond  required  by  the  statute.  From 
that  date  until  August  81,  1915, 
when  she  was  adjudged  to  have 
been  restored  to  sanity,  she  re- 
mained at  the  home  of  her  father 
and  received  from  him  and  her 
mother  such  care,  attention,  and 
nursing  as  she  required,  and  also 
her  board.  Such  medicines  as  she 
needed  were  furnished  by  her  fath- 
er, at  an  expense  of  $14.60.  This 
item  and  a  charge  of  $10  a  week  for 
board  and  nursing,  amounting  to 
$262.86,  making  a  total  of  $277.36, 
constituted  the  daim  for  which  the 
action  was  Drought.  The  justice 
rendered  a  judgment  for  the  whole 
amount  thereof  and,  on  the  trial  in 
the  circuit  court,  there  was  a  verdict 
by  direction  of  the  court,  for  the 
like  amount,  upon  which  judgment 
was  rendered. 

As  to  the  husband's  liability  for 
support  of  his  insane  wife,  the  au- 
thorities are  in  considerable  con- 
flict. Differences  in  the  circum- 
stances under  which  claims  for  such 
support  have  been  asserted  and  in 
the  provisions  of  the  statutes  per- 
taining to  the  subject  may  afford 
ground  for  reconciliation  of  most  of 
the  decisions  and  for  the  view  that 
the  contradictions  found  therein  are 
apparent  ratiier  than  real.  In  some 
instances,  actions  were  brought 
against  husbands  by  hospitals  for 
the  insane,  estab- 
lished and  main-  «7;^"„V«f 
tained  by  law  and  in-ane  ^^ife- 
at  public  expense,  nabuity. 
Under  such  circum- 
stances, there  is  no  common-law 
liability  or  right  of  recovery,  and 
liability,  therefore,  depends  upon 
the  terms  of  the  statute.  Richard- 
son V.  Stuesser,  126  Wis.  66,  69 
L.R.A.  829,  103  N.  W.  261,  4  Ann. 
Cas.  784;  Delaware  County  v.  Mc- 
Donald, 46  Iowa,  170 ;  Noble  County 
V.  Schmoke,  61  Ind.  416 ;  Baldwin  v. 
Douglas  County,  37  Neb.  283,  20 
L.R.A.  850,  66  N.  W.  875 ;  Watt  v. 
Smith,  89  Cal.  602,  26  Pac.  1071 ; 
Bangor  v.  Wiscasset,  71  Me.  636. 
As  no  public  institution  seeks  recov- 
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ery  in  this  case,  much  of  the  law  re* 
ferred  to  and  applied  in  those  just 
cited  has  no  application.  In  some 
jurisdictions,  it  is  held  that,  if  the 
husband  abandons  his  wife,  and  so 
causes  her  to  become  a  public 
charge,  county  and  township  au- 
thorities may  charge  him  with  her 
maintenance  and  support,  on  com- 
mon-law principles.  Howard  v. 
Whetstone  Twp.  10  Ohio,  365; 
Springfield  Twp.  v.  Demott,  13 
Ohio,  105;  Groodale  v.  Lawrence,  88 
N.  Y.  513,  42  Am.  Rep.  259.  An  m- 
quiry  very  similar  to  the  one  pre- 
sented here  was  disposed  of  in  Senf  t 
V.  Carpenter,  18  R.  I.  545,  28  Atl. 
963. 

In  that  case  the  husband  had 
placed  the  wife  in  a  hospital  for  the 
insane,  from  which  she  escaped. 
Then  he  caused  her  to  be  appre- 
hended and  taken  before  a  court 
for  proceedings  under  the  lunacy 
statute.  The  court  released  her 
upon  a  statutory  recognizance  given 
by  friends  and  relatives  who  took 
upon  themselves  her  care  and  main- 
tenance. The  husband,  at  the  time, 
objected  to  her  release  under  the 
recognizance,  and  notified  the  plain- 
tiff that  he  would  not  pay  for  her 
board  at  his  residence,  but  would 
pay  for  it  at  the  hospital,  and  after- 
wards provided  a  place  for  her  out- 
side of  his  house  and  gave  notice  of 
the  fact.  She  was  an  invalid  and 
required  much  care  and  attention, 
and  she  persistently  refused  to  have 
any  conmiunication  with  her  hus- 
band, claiming  she  was  not  insane, 
and  that  her  confinement  was 
wron^ul.  On  the  theory  of  right 
in  the  wife  to  regain  her  liberty,  by 
means  of  the  recognizance  so 
given,  and  then  pledge  the  hus- 
band's credit  for  her  support  and 
maintenance,  in  the  exercise  of  her 
common-law  right,  in  the  event  of 
his  wrongful  abandonment  of  her, 
the  court  permitted  the  plaintiff  to 
recover. 

Our  statute  providing  for  re- 
lease and  private  custody  is  like 
that  of  Rhode  Island,  in  all  sub- 
stantial particulars;  but  neither 
statute   expressly   gives  the  custo- 


dian right  of  action  against  the  hus- 
band. In  neither  stote  does  the 
statute  contemplate  commitment,  if 
a  friend  or  relative  will  take  the  in- 
sane person  into  his  care  and 
custody  and  execute  a  bond  with 
sufficient  security,  conditioned  for 
performance  of  his  duty  as  custo- 
dian. Code  1913,  chap.  58,  § 
10  (§  3335) ;  Barnes's  Code,  chap. 
58,  §  5.  No  doubt  the  real  purpose 
of  tnis  provision  is  to  enable  friends 
and  relatives  of  persons  adjudged 
to  be  insane,  having  the  means  to 
provide  for  their  private  custody, 
and  desiring  to  take  care  of  them,, 
to  prevent  them  from  being  com- 
mitted to  public  asylums  for  the  in- 
sane. Under  the  law  as  it  was  at 
the  date  of  the  commitment  in 
question,  it  was  the  duty  of  any 
justice,  suspecting:  any  person  in 
his  county  to  be  p,  lunatic,  to  issue 
his  warrant  requiring  such  person 
to  be  brought  before  him  for  in- 
quiry and  determination  as  to  his- 
sanity.  It  was  interpreted  as  au- 
thorizing any  citizen  to  file  a  com- 
plaint charging  lunacy.  But  for  the 
provision  for  private  custody,  it 
would  be  within  the  power  of  any 
citizen  to  cause  any  insane  i>erson 
to  be  confined  in  a  public  asylum  of 
the  state,  even  though  he  had  ample 
property  and  means  for  private 
care  and  maintenance,  and  beyond 
the  power  of  a  husband  to  keep  his 
insane  wife  at  home,  however  great 
his  ability  to  provide  for  her  and 
earnest  his  desire  to  keep  her.  This 
provision  may  not  be  a  mere  means 
of  regaining  liberty,  afforded  an  in- 
sane    person,     for 

such  persons    have  !L"^2"?*?!!2l#i 
no  constitutional  or  tntioniu  vig^u 
statutory    right    of  Slr*"o"n."" 
liberty  in  the  ordi- 
nary sense  of  the  term.    Nor  does 
this  provision  confer  it  upon  them. 
It  merely  gives  a  right  of  private 
custody  instead  of  custody  by  pub- 
lic officials  and  institutions. 

In  this  case,  however,  the  filing^ 
of  the  complaint  by  the  husband, 
the  adjudication  of  insanity,  and  the 
commitment,  are  not  all  of  the  cir- 
cumstances to:  be-  eonsiderecL    The 
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husband  evidently  had  an  ulterior 
motive  for  commitment  of  his  wife 
to  an  asylum.  He  filed  the  com- 
plaint and  had  her  adjudged  to  be 
insane,  without  notice  to  her  par- 
ents, and,  after  they  took  her  into 
their  custody,  he  contributed  ab- 
solutely nothing  for  her  support, 
and  gave  her  no  care  or  attention. 
Moreover,  he  had  been  unfaithful 
to  her.  He  had  given  a  good  deal  of 
his  time  and  attention  to  another 
woman,  had  taken  the  piano  from 
the  house,  ostensibly  to  have  it  re- 
paired, and  had  never  returned  it. 
These  circumstances  throw  light  on 
his  motive  for  the  legal  proceedings 
and  his  failure  to  endeavor  to  make 
any  provision  for  her  private 
custody  and  care,  or  to  contribute 
thereto.  Taken  and  considered  all 
together,  the  facts  and  circum- 
stances tend  very  strongly  to  prove 
such  neglect  and  abandonment  of 
the  wife  as  will  sustain,  under  the 
common  law,  her  pledge  of  his 
credit  for  the  necessaries  of  life, 
support,  maintenance,  nursing,  and 

medical  attention. 
ulblStrt^r  They  are  all  fully 
«fflefe«S?.'*"  established  by  evi- 
dence none  of 
which  is  contradicted;  the  defend- 
ant having  offered  no  testimony 
whatever.  In  Richardson  v.  Stues- 
ser,  supra,  the  court  interprets  the 
decision  in  Senft  v.  Carpenter,  su** 
pra,  as  being  based  on  abandon- 
ment, notwithstanding  the  opinion 
in  that  case  apparently  puts  the  de- 
cisian  on  a  different  ground.  In 
Goodale  v.  Lawrence,  supra,  the 
court  said :    ''A  husband  who  has 
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voluntarily  permitted  an  insane 
wife  to  absent  herself  from  his 
house  and  become  a  public  charge, 
when  sued  for  her  support  by  the 
poor  authorities,  is  estopped  from 
denying  that  she  is  a  pauper." 

Similarly,  it  may  be  said  that  a 
husband  causing  his  insane  wife  to 
be  committed  to  an  asylum,  under 
circumstances  indicating  desire  to 
get  rid  of  her,  may  be  deemed  to 
have  abandoned  her,  in  such  sense  . 
as  legally  justifies  any  person  in 
furnishing  her  the  necessaries  of 
life,  on  his  credit.  Neglect  of  duty 
or  misconduct  tantamount  in  law  to 
abandonment  or  desertion  seems  to 
be  the  ground  on  which  recoveries 
in  cases  of  this  class  have  been  al- 
lowed, and  in  few,  if  any,  instances, 
have  they  been  denied,  in  the  ab- 
sence of  actual  substitution  of  sup- 
port by  the  public  for  that  ordi- 
narily imposed  upon  the  husband  by 
law.  Such  substitution  was  thwart- 
ed by  legal  intervention  of  the 
wife's  father,  and 
the  facts  and  cir-  wife-^re*of 
cumstances  estab-  iST^Sf^J^'*^ 
lish  conditions  un- 
der which  recovery  is  generally 
permitted.  The  element  of  legal 
procedure  involved  constitutes  no 
insuperable  obstacle.  Courts  often 
look  beyond  that  for  intent  and  pur- 
pose determinative  of  questions  of 
right.  State  v.  Emblem,  56  W.  Va. 
678,  49  S.  E.  554. 

These  principles  and  conclusions 
sustain  the  action  of  the  court  in  di- 
recting a  verdict  for  the  plaintiff, 
wherefore  the  judgment  will  be  af- 
firmed. 


ANNOTATION. 


Liability  of  husband  for  support  and  care  of  insane 


I.  Liability  for  support  in  public  asy- 
lum: 

a.  General  rule,  1109. 

b.  Rule  in  Nebraska,   1111. 

c.  Rule  in  Wisconsin,  1112. 

II.  Liability  for   support  in  poorbouse, 
1112. 

in.  Liability  jBor  support  in  private  asy- 
lum or  by  individual,  1113. 


J.  Liability  for  support  in  public  asylum. 
a.  General  rule. 

A  husband  is  liable  for  the  care  and 
support  furnished  to  his  insane  wife 
by  a  state,  county^  or  town  in  a  pub- 
lic asylum  for  the  insane,  where  he  is 
financially  able  to  provide  such  care 
and  support. 
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Indiana. — Marshall  County  v.  Bur- 
key  (1891)  1  Irid.  App.  565,  27  N/  E. 
1108. 

Iowa. — ^Wapello  County  v.  Eikelberg 
(1908)  140  Iowa,  736,  117  N.  W.  978; 
Scott  County  v.  Townsley  (1916)  174 
Iowa,  192,  156  N.  W.  291. 

Kentucky. — Central  State  Hospital 
V.  Foley  (1916)  171  Ky.  616,  188  S. 
W.  752. 

Maine.— Kittery  v.  Dixon  (1902)  96 
Me.  368,  52  Atl.  799. 

Massaciiusetts. — ^Brookfield  v.  Al- 
len (1863)  6  Allen,  585. 

Michigan.— Re  Renz  (1890)  79  Mich. 
216,  44  N.  W.  598. 

Pennsylvania.  —  Com.  v.  Quigg 
(1911)  46  Pa.  Super.  Ct.  390. 

England.— Re  Baker  (1871)  L.  R.  13 
Eq.  168,  41  L.  J.  Ch.  N.  S.  162,  25  L. 
T.  N.  S.  783,  20  Week.  Rep.  325;  Cole  v. 
Brown  [1907]  2  K.  B.  301,  76  L.  J.  K. 
B.  N.  S.  847,  96  L.  T,  N.  S.  710,  71  J. 
P.  3'35,  5  L.  G,  R.  727. 

Thus,  in  Brookfield  v.  Allen  (Mass.) 
supra,  it  appeared  that  the  defend- 
ant's wife,  being  insane,  was  com- 
mitted to  an  asylum,  and  the  expenses 
incident  to  her  care  and  support  were 
paid  by  the  town  in  which  she  and 
the  defendant  resided.  In  an  action 
by  the  town  to  recover  from  her  hus- 
band, the  court  held  that  he  was 
bound,  at  common  law,  to  provide  sup- 
port for  his  wife,  and  was  liable  to 
pay  for  it,  if  it  was  furnished  by  other 
persons  on  his  refusal  or  neglect  to 
do  so. 

In  Central  State  Hospital  v.  Foley 
(Ky.)  supra,  it  appeared  that  the  de- 
fendant's wife  was  committed  to  a 
state  hospital  for  the  insane  as  a 
pauper.  The  court  held,  in  an  action 
to  recover  the  value  of  services  and 
supplies  rendered  to  her  for  her  care 
and  support,  that,  under  the  common 
law,  the  husband  was  liable  for  the 
care  and  maintenance  of  his  insane 
wife,  and  was  likewise  liable  by  stat- 
ute (Ky.  Stat.  §  257),  which  provided 
as  follows:  "When  the  husband  of 
any  patient,  who  has  been  or  may  be 
supported  in  one  of  the  asylums  for 
the  insane,  and  has  no  estate,  shall 
have  estate  sufficient  for  the  support 
of  such  patient,  in  addition  to  the  sup- 
port of  any  others  who  may  be  depend- 


ent upon  him,  the  authorities  of  the 
asylum  may  sue  the  husband  and  re- 
cover from  him  the  amount  of  his 
wife's  board  for  the  time  which  she 
shall  have  been  supported  by  such  asy- 
lum." 

In  Scott  County  v.  Townsley  (Iowa) 
supra,  it  wa^  held  that,  under  a  stat- 
ute (Iowa  Code,  §  2297) ,  a  husband  was 
liable  to  a  county  for  moneys  expended 
in  the  support,  care,  and  treatment  of 
his  insane  wife  in  a  state  asylum,  as 
he  was  legally  bound  for  her  support 
within  the  contemplation  of  the  act. 

In  Wapello  County  v.  Eikelberg 
(Iowa)  supra,  wherein  the  question 
was  raised  whether  the  husband  of  an 
insane  wife  was  liable  to  a  county  for 
the  amount  paid  by  it  to  the  state  for 
her  care  and  treatment  in  the  state 
asylum  for  the  insane,  the  court  held 
that  such  a  liability  could  not  be  im- 
plied, but,  if  it  existed  at  all,  must 
have  been  created  by  statute.  It  was, 
however,  held  that  a  liability  existed 
under  the  statute  (Iowa  Code,  §  2207), 
which  provided  as  follows:  "The  es- 
tates of  insane  or  idiotic  persons  who 
may  be  treated  or  confined  in  any 
county  asylum  or  poorhouse,  and  the 
estates  of  persons  legally  bound  for 
their  support,  shall  be  liable  to  the 
county  for  the  reasonable  expense,  or 
so  much  thereof  as  may  be  determined 
by  the  board  of  supervisors.*' 

But  compare  Delaware  County  v. 
McDonald  (1877)  46  Iowa,  179,  ap- 
parently overruled  by  the  decision  ren- 
dered in  Wapello  County  v.  Eikelberg 
(Iowa)  supra,  wherein  it  appeared 
that  the  defendant's  wife  was  adjudged 
insane  and  was  removed  to  a  state 
insane  asylum.  The  expenses  incident 
to  her  care  and  treatment  were  paid 
by  the  plaintiff  county,  which  sought, 
in  this  action,  to  recover  the  amount 
so  paid  of  the  defendant.  The  court 
held  that  the  amount  paid  by  the  coun- 
ty could  not  be  considered  a  family 
expense,  saying:  "The  state  reaches 
out  its  strong  arm  and  makes  the  in- 
sane itd  wards  regardless  of  the  care 
which  thty  may  receive  at  home,  or 
the  wishes^  those  upon  whom  they 
are  dependenTfor  support  The  trea.t- 
ment  furnisheo^e  defendant's  wife 
was  not  given  her  yy  any  contract  with 
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him,  either  express  or  implied.  It 
cannot,  then,  we  think,  be  regarded  as 
a  part  of  the  family  expenses." 

In  Kittery  v.  DixOn  (1902)  96  Me. 
368,  52  Atl.  799,  wherein  a  township 
sought  to  recover  the  value  of  ex- 
penses paid  for  the  support  and  care 
of  the  defendant's  wife  in  an  insane 
asylum  to  which  she  was  committed 
by  the  town,  the  court  held  that,  un- 
der the  statute  (Me.  Rev.  Stat.  chap. 
143,  §  21)  providing  that  a  town  made 
chargeable  in  the  first  instance,  and 
paying  for  the  support  of  an  insane 
person  at  a  hospital,  may  recover  the 
amount  paid  from  the  insane,  if  able, 
or  "from  persons  liable  for  his  sup- 
port," there  was  no  doubt  of  the  hus- 
band's liability. 

So,  in  Marshall  County  v.  Burkey 
(1891)  1  Ind.  App.  665,  27  N.  E.  1108, 
it  appeared  that  an  insane  wife  was 
committed  to  the  state  insane  asylum. 
During  her  confinement  there  no  con- 
tribution was  made  toward  her  care 
and  support  by  the  husband.    Accord- 
ingly, under  the  direction  of  the  stat- 
ute (Ind.  Rev.  Stat.  1881,  §  2857),  the 
board  of  commissioners  of  the  county 
wherein  the  wife  resided  at  the  time 
of    her    commitment    furnished    the 
amounts   and  clothing  required,  and 
sought  to  recover  the  same  from  the 
estate  of  the  husband,  since  deceased. 
The  court  held  that  no  recovery  could 
be  had,   saying:    ^This  charity  dis- 
pensed by  a  county  at  its  asylum  for 
the  poor  is  not  because  of  contract,  ex- 
press  or  implied,  to   be  reimbursed 
therefor.     It  is  a  self-imposed  duty, 
which  cannot  be  laid  aside  or  avoided, 
except  by  the  consent  of  the  same  pow- 
er that  .imposed  the  duty, — the  legisla- 
ture.   And  so,  also,  as  to  the  expenses 
incurred   by    [the]    county  and  now 
sought  to  be  recovered.    The  expendi- 
tures  named  in  the  complaint  were 
made  by  the  county,  solely  because  re- 
quired by  the  law,  in  the  bestowment 
of  the  benefits  and  charities  which  one 
of  its  insane  citizens  was  about  to  re- 
ceive,   and  did   receive,  in  the  state 
asylum    or  hospital   for  the   insane. 
The  moneys  paid  out  by  [the]  county, 
in  this  instance,  were  not  only  paid 
out  in  obedience  to  the  mandate  of  the 
law,  but  it  was  money  which  may  prop- 


erly be  said  to  have  been,  under  the 
law,  furnished  by  the  taxpayers  of  the 
county  for  that  purpose,  [the  hus- 
band] and  his  estate  contributing  a 
part." 

In  Cole  V.  Brown  [1907]  2  K.  B. 
(Eng.)  301,  76  L.  J.  K.  B.  N.  S.  847,  96 
L.  T.  N.  S.  710,  71  J.  P.  386,  5  L.  G. 
R.  727,  the  court  held  that  by  the 
Poor  Law  Amendment  Act  of  1850  (13 
&  14  Vict.  chap.  101,  §  5),  a  married 
man  must  maintain  or  contribute  to- 
wards the  maintenance  of  his  insane 
wife  in  any  asylum,  hospital,  or  other 
place  where  she  might  be  committed. 

But  in  the  case  of  Re  Baker  (1871) 
L.  R.  13  Eq.  (Eng.)  168,  41  L.  J.  Ch.  N. 
S.  162,  26  L.  T.  N.  S.  783,  20  Week. 
Rep.  326,  it  was  held  that  where  a  hus- 
band who  is  liable  for  his  insane  wife's 
support  and  care  under  that  statute 
is  unable  to  support  her,  by  reason  of 
his  impecunious  circumstances,  her 
own  estate  may  be  charged  with  her 
upkeep. 

In  Re  Renz  (1890)  79  Mich.  216,  44 
N.  W.  598,  the  court  held  that  although 
a  husband  is  primarily  liable  for  the 
support  and  maintenance  of  his  insane 
wife,  where  it  is  shown  that  he  is  in- 
digent and  unable  to  care  for  her,  the 
statute  (Mich.  Laws  1885,  Act  No.  136, 
§  32)  provides  for  reimbursement  from 
the  insane  person's  own  estate. 

In  Pennsylvania,  by  statute  (P.  L. 
78,  Act  of  April  13,  1867,  and  P.  L. 
112,  Act  of  April  6,  1905),  a  husband 
may  be  compelled  to  contribute  toward 
the  support  of  his  insane  wife,  con- 
fined in  an  asylum  or  hospital,  where 
it  is  shown  that  he  is  able'  so  to  sup- 
port her,  and  neglects  to  do  so.  Com. 
v.  Quigg  (1911)  46  Pa.  Super.  Ct.  390. 

&.  Bule  in  NebrnsUa, 

The  rule  laid  down  in  Nebraska  is 
that  a  husband  is  not  liable  for  the 
support  and  care  furnished  his  insane 
wife  in  an  asylum  conducted  by  a 
state,  county,  or  town,  as  to  compel 
him  so  to  pay  for  her  support  would 
enforce  upon  him  a  double  taxation. 
Baldwin  v.  Douglas  County  (1893)  37 
Neb.  283,  20  L.R.A.  850,  55  N.  W.  875. 
In  that  case  the  court  held  that  a 
statute  (Comp.  Stat.  chap.  40,  §  47) 
which  provided  that  a  county  could 
maintain  an  action  against  a  husband 
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for  the  amount  expended  by  it  for  the 
care  and  support  of  his  insane  wife 
in  a  state  asylum  was  inoperative  and 
void  by  reason  of  being  in  conflict  with 
the  Ck)nstitution  of  Nebraska  (Const, 
art.  9,  §  1)  ;  since  by  reason  of  the 
statute  a  taxpayer  who  had  already 
met  the  burden  of  taxation  for  the  sup- 
port of  the  insane  in  a  state  institution 
would  again  be  required  to  contribute 
to  the  same  end  because  of  insanity  in 
his  family.  The  court  said,  further: 
"We  know  of  no  principle  of  equity  or 
justice  that,  under  these  circum- 
stances, would  imply  a  cojitract  by  the 
husband  to  answer  for  the  treatment 
of  his  wife,  furnished  by  the  state  in 
the  interest  of  the  general  public.  It 
would  seem  that  the  public  thus  bene- 
fited should  defray  all  expenses  in- 
curred for  its  protection.  Certainly, 
the  husband  is  not  liable  therefor  un- 
less by  virtue  of  the  statute  already 
quoted.  As  has  already  been  inti- 
mated, perhaps,  we  more  than  doubt 
the  existence  of  an  enforceable  statu- 
tory liability.  The  husband  has  al- 
ready twice  paid  for  the  maintenance 
of  the  insane  hospital.  This  was  upon 
his  property.  If  he  is  required  to  pay 
for  the  treatment  of  his  wife,  this  pay- 
ment is  just  as  much  a  compulsory 
contribution  to  the  maintenance  of  the 
insane  hospital  as  was  either  of  the 
others.  It  is  in  fact  another  form  of 
taxation  for  the  same  purpose." 

c.  Rule  in  Wisconsin. 

The  rule  adopted  in  Wisconsin  is 
that  a  husband  is  not  liable  for  the 
Bupport  and  care  of  an  insane  wife  at 
any  place  other  than  the  matrimonial 
home.  Richardson  v.  Stuesser  (1905) 
125  Wis.  66,  69  L.R.A.  829,  103  N.  W. 
261,  4  Ann.  Cas.  784.  In  that  case  it 
appeared  that  the  defendant's  wife 
was  duly  committed  to  a  county  insane 
asylum.  It  being  sought  to  charge  him 
with  her  maintenance  and  care,  the 
court  held  that  the  common-law  rules 
only  required  the  husband  to  support 
his  wife  in  the  matrimonial  home,  and 
therefore  he  was  not  liable  for  the 
care  and  support  rendered  to  an  in- 
sane wife  in  a  county  institution,  say- 
ing: 'It  would  seem  that  when  a  wife 
by  due  process  of  law,  as  a  charity  to 
her  and  a  protection  to  others,  is  taken 


from  the  society  of  her  husband  with- 
out fault  of  his,  and  confined  in  an 
asylum  for  treatment  or  safety,  or 
both,  there  is  no  refusal  by  him  to 
support  her  in  his  home,  even  if  he 
is  an  actor  as  regards  setting  the 
legal  machinery  in  motion  for  the  pur- 
pose of  affording  her  the  benefit  of  the 
public  charity  and  guardianship;  nor 
is  there  in  such  a  case  any  consent  by 
the  husband  to  the  wife's  absence  from 
his  home,  within  the  meaning  of  the 
common-law  rule,  clothing  her  with 
his  credit  for  the  purpose  of  her  sup- 
port."   • 

//.  Liahility  for  sttpport  in  poorhouse. 

It  is  held  in  at  least  two  jurisdic- 
tions  that  a  husband  is  not  liable  for 
the  care  and  support  of  his  insane 
wife  committed  to  a  public  asylum  as 
a  pauper,  for  the  care  so  provided  is  a 
charity  for  which  no  person  is  obliged 
to  pay.  Noble.  County  v.  Schmoke 
(1875)  51  Ind.  416;  Tennessee  Hos- 
pital V.  McReynolds  (1897)  1  Tenn. 
Ch.  App.  349. 

In  Noble  County  v.  Schmoke  (Ind.) 
supra,  it  appeared  that  the  defend- 
ant's insane  wife  was  placed  in  the 
county  poor  asylum,  and  that  he  prom- 
ised the  commissioners  of  the  asylum 
to  pay  what  it  was  reasonably  worth 
to  care  for  her.  In  an  action  to  re- 
cover the  value  of  such  care,  the  court 
held  that  the  wife  being  all  indigent 
insane  person,  the  care  provided  for 
her  was  a  charity,  and  no  person  was 
liable  to  pay  for  the  same;  the  court 
adding  that  if  she  was  not  a  pauper, 
the  plaintiff  had  no  authority  to  re- 
.ceive  her  into  the  county  asylum  for 
the  poor,  and  could  not  maintain  au 
action  to  recover  for  so  doing.  • 

And  in  Tennessee  Hospital  v.  Mc- 
Reynolds (Tenn.)  supra,  the  court  held 
that  the  husband  of  an  indigent  insane 
wife,  being  unable  to  support  her,  was 
not  liable  for  the  care  and  support 
furnished  her  in  a  state  charitable  in- 
stitution, as  the  duty  to  support  the 
pauper  devolved  upon  the  state. 

In  other  jurisdictions  it  seems  that 
if  an  insane  wife  is  supported  at  the 
poorhouse,  the  husband  may  be  com- 
pelled to  reimburse  the  county  for  its 
expenditures.  Schelling  v.  Kankakee 
County  (1901)  96  III.  App.  482;  Alna 
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V.  Plummer  (1826)  4  Me.  258;  Goodale 
V.  Lawrence  (1882)  88  N.  ¥•  513,  42 
Am.  Rep.  259,  reversing  (1881)  25 
Hun,  621. 

Where  it  appeared  that  the  defend- 
ant's insane  wife  was  returned  by  the 
state  insane  asylum  to  the  county  asy- 
lum for  the  poor,  the  court  held  that 
the  county  was  not  obliged  to  support 
and  maintain  her  where  the  husband 
had  ample  means  so  to  do,  and  that 
the  husband  was  liable  for  her  support 
while  insane  and  being  cared  for  by 
the  plaintiff  county.  Schelling  v.  Kan- 
kakee County  (UL)  supra. 

So,  in  Alna  v.  Plummer  (1826)  4 
Me.  258,  wherein  it  appeared  that  the 
defendant,  who  was  well  able  to  sup- 
port and  care  for  his  insane  wife,  neg- 
lected to  do  so,  and  the  expenses  of 
her  support  and  qare  were  paid  by  the 
plaintiff  town,  the  court  held  that,  un- 
der the  common  law,  the  husband  was 
liable  for  the  support  and  care  of  his 
insane  wife,  and  must  reimburse  the 
town  for  the  expenses  incurred  by  it 
in  paying  for  her  care  and  support. 

In  Goodale  v.  Lawrence  (N.  Y.)  su- 
pra, wherein  it  appef^red  that  the  de- 
fendant's testator  had  neglected  to 
support  his  insane  wife,  whose  main- 
tenance and  care  were  provided  by  the 
county,  it  was  held,  in  this  action  to 
recover  against  the  husband's  execu- 
tors, that  it  was  the  duty  of  the  hus- 
band to  protect,  care  for,  and  support 
his  insane  wife,  and  therefore  his  es- 
tate was  liable  to  the  county,  which 
provided  such  support  and  care,  for 
the  expenses  involved.  The  court  said : 
"Where  a  husband  refuses  to  support 
his  wife,  he  neglects  a  duty  imposed 
by  the  common  law  and  incurs  a  com- 
mon-law liability  to  anyone  who  fur- 
nishes her  support," — <iifferentiating 
Monroe  County  v.  Budlong  (1868)  51 
Barb.  (N.  Y.)  493. 

Compare  Monroe  County  v.  Budlong 
(N.  Y.)  supra,  wherein  the  court  held 
that  a  husband  could  not  be  compelled 
to  reimburse  a  county  for  expenses  in- 
curred in  the  support  of  his  insane 
wife  where  she,  before  committal  to 
an  asylum,  deserted  and  left  him, 
against  his  remonstrances;  while  the 
husband  performed  his  proper  duties 
imposed  by  the  conunon  law  he  could 


not  be  made  liable  for  expenses  in- 
curred by  the  wife,  sane  or  insane, 
where  she  had  wilfully  left  his  home. 
The  husband's  liability  for  necessaries 
provided  by  other  persons  for  the  sup- 
port of  his  wife  rests  entirely  upon 
the  ground  of  his  neglect  or  refusal. 

As  to  the  liability  of  a  husband  to 
county  authorities  for  support  fur- 
nished by  them  to  a  wife  confined  in 
a  state  asylum  for  the  insane,  see  the 
preceding  subdivision  of  this  note. 

III.  Liability     for     fntitport     in     private 
amjlum  or  by  individual. 

A  husband  is  liable  for  the  expenses 
incurred  by  a  private  asylum  or  in- 
dividual in  caring  for  his  insane  wife, 
where  he  has  neglected  to  do  so. 

United   States. — Davis   v.    St.   Vin 
cent's  Inst.  (1894)  9  C.  C.  A.  501,  15 
U.  S.  App.  432,  61  Fed.  277. 

Alabama.— Wray  v.  Cox  (1854)  24 
Ala.  337;  Wray  v.  Wray  (1858)  33  Ala. 
187. 

California.— Meyer's  Estate  (1878) 
Myrick  Prob.  Ct.  Rep.  178;  Watt  v. 
Smith  (1891)  89  Cal.  602,  26  Pac. 
1071. 

Maine. — Bangor  v.  Wiscasset  (1880) 
71  Me.  535;  Kittery  v.  Dixon  (1902) 
96  Me.  368,  52  Atl.  799. 

Maryland.— Bliss  v.  Bliss  (1918)  — 
Md.  — ,  104  Atl.  467. 

Massachusetts.  —  Charlestown  v. 
Groveland  (1860)  15  Gray,  15. 

Missouri. — Moran  v.  Montz  (1913) 
175  Mo.  App.  360,  162  S.  W.  823. 

New  York.— See  also  Re  Reed  (1897) 
22  App.  Div.  328,  47  N.  Y.  Supp.  971, 
affirmed  in  (1899)  160  N.  Y.  702,  57 
N.  E.  1123. 

Rhode  Island. — Senft  v.  Carpenter 
(1894)  18  R.  I.  545,  28  Atl.  968. 

West  yirgriiiia.~--See  the  reported 
case  (Martin  v.  Beuter,  ante,  1106). 

England.— Brodie  v.  Barry  (1813)  2 
Yes.  &  B.  36,  85  Eng.  Reprint,  232,  13 
Revised  Rep.  37. 

Canada. — Cape  Breton  v.  Jost  (1895) 
40  N.  S.  79. 

Thus,  in  Davis  v.  St.  Vincent's  Inst. 
(Fed.)  supra,  it  appeared  that  the  de- 
fendant placed  his  insane  wife  in  an 
institution  maintained  by  the  plain- 
tiffs, agreeing  at  the  time  to  pay  for 
her  care  and  treatment  at  the  rate  of 
f6U)0a  week.    At  the  end  of  two  years 
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the  defendant  removed  <  his  wife  from 
the  care  and  custody  of  the  plaintiff 
without  havinfir  paid  any  part  of  the 
sum  agrreed.  In  an  action  to  collect 
the  amount  due  for  the  care,  main- 
tenance, and  treatment  of  the  insane 
wife,  the  court  held  that  as  the  cause 
of  action  arose  in  the  state  of  Mis- 
souri, the  common-law  rules  were  ap- 
plicable to  the  question,  and  the  hus- 
band was  liable  for  his  insane  wife's 
support  and  care,  saying:  "The  hus- 
band who  turns  his  wife  out  of  doors, 
or  so  maltreats  her  as  to  compel  her 
to  leave  his  domicil,  gives  her,  in  ef- 
fect, a  letter  of  credit  for  whatever 
her  preservation  or  safety  requires. 
If  this  is  so  in  ordinary  cases,  how 
much  more  strongly  does  the  reason  of 
the  law  apply  to  the  case  of  the  un- 
fortunate wife  who  is  rendered  by  in- 
sanity not  only  incapable  of  providing 
for  herself,  but  incapable  of  making 
any  sort  of  a  contract.  The  charitable 
institution  that  gave  shelter  and  pro- 
tection to  the  abandoned  wife  of  the 
defendant,  and  ministered  to  her 
needs,  knew  that  it  could  not  look  to 
her  for  compensation,  and  knew  that 
she  was  legally  incompetent  to  make 
any  contract  of  any  nature.  Neces- 
sarily it  looked,  and  had  the  legal  right 
to  look,  to  the  person  who  was  legally 
responsible  fpr  the  necessaries  fur- 
nished her;  namely,  her  husband." 
See  to  the  same  effect,  St.  Vincent's 
Inst.  V.  Davis  (1900)  129  Cal.  17,  61 
Pac.  477. 

In  the  reported  case  (Martin  v. 
Beuter,  ante,  1106),  it  appeared  that 
the  defendant  had  neglected  to  sup- 
port or  care  for  his  insane  wife.  She 
was  placed  in  the  private  custody  of 
her  father,  who  brought  an  action 
against  his  son-in-law  for  the  value  of 
services  rendered  toward  the  care  and 
treatment  of  the  insane  wife.  The 
court  held  that  the  actions  of  the  hus- 
band amounted  to  an  abandonment 
and  a  failure  of  support  of  the  wife, 
and  he  was  therefore  liable,  under  the 
common  law,  for  the  care,  support,  and 
treatment  rendered  by  a  third  person. 

Where  it  appeared  that  the  defend- 
ant's wife  was  an  insane  person  who 
had  been  duly  committed  to  the  asylum 
conducted  by  the  plaintiff,  it  was  held 


that  the  husband  was  liable  for  her 
maintenance.  Watt  v.  Smith  (Cal.)  su* 
pra. 

In  Wray  v.  Wray .  (AIa»)  supra,  it 
appeared  that  the  defendant's  wife  be- 
ing insane,  he  caused  her  to  be  placed 
in  a  private  lunatic  asylum,  paying  an 
amount  of  money  toward  her  care  and 
support  which  she  contended  was  in- 
sufficient, and  sought  a  decree  for  ali- 
mony. The  court  held  that  the  pro- 
vision made  by  the  husband  was  in- 
sufficient, and  accordingly  granted  the 
decree  of  alimony  on  the  ground  that 
the  husband  was  liable  for  the  proper 
support  and  care  of  his  insane  wife. 
See  also  Wray  v.  Cox  (Ala.)  supra. 

In  Meyer's  Estate  (1878)  Myrick, 
Prob.  Ct.  Rep.  (Cal.)  178,  it  appeared 
that  the  petitioner's  wife  had  been  for 
years  an  inmate  of  an  insane  asylum 
in  England,  and  that  the  husband  had 
advanced  a  large  sum  of  money  to- 
ward her  support,  which  he  sougrht  to 
have  refunded  to  him  by  the  guardians 
of  the  wife's  estate.  The  court  held 
that  it  is  the  duty  of  a  husband  to  sup- 
port and  maintain  his  wife,  whether 
she  is  sane  or  insane,  and  that  while 
he  has  ability  to  do  so,  resort  cannot 
be  had  to  hpr  estate. 

In  Senft  v.  Carpenter  (1894)  18  R. 
L  545,  28  Atl.  968,  it  appeared  that 
the  insane  wife  of  the  defendant,  hav- 
ing given  the  recognizance  provided 
for  by  law  (Pub.  Laws  (R.  I.)  chap, 
819),  was  released  from  an  asylum  to 
which  she  had  been  committed  by  her 
husband,  and,  after  refusal  by  him  to 
support  her  elsewhere  than  at  the  asy- 
lum, took  up  her  abode  in  the  home  of 
the  plaintiff,  her  sister,  where  she 
received  the  care  and  treatment  neces- 
sary to  one  in  her  condition.  The 
court  held  that  the  husband  was  liable 
for  the  amount  expended  by  the  plain- 
tiff for  the  care  and  support  of  his  in- 
sane wife,  saying:  "She  wished  to  be 
near  her  sister,  and  as  she  had  right- 
fully gone  to  the  plaintiff's  house  after 
her  husband  had  declined  to  support 
her  outside  of  the  hospital,  we  do  not 
think  he  could  relieve  himself  from 
the  liability  of  paying  for  her  board 
and  care  at  plaintiff's  house  by  sim- 
ply providing  a  place  for  her  amongst 
strangers.    The  defendant,  being  of 
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sufficient  ability,  was  bound  to  pro- 
vide for  his  wife  in  a  manner  suitable 
to  her  debilitated  conditioil  of  health, 
and  we  do  not  think  this  duty  was  dis- 
charged in  the  peculiar  circumstances 
,  of  this  case,  by  the  provision  which  he 
subsequently  made  or  offered  to  make 
for  her." 

In  Cape  Breton  v.  Jost  (1895)  40  N. 
S.  79^  the  court  held  that  a  husband 
became  liable  for  the  support  and  care 
of  his  insane  wife  notwithstanding  the 
publication  of  a  notice  by  him  that  he 
would  not  be  liable  for  necessaries 
furnished  to  her. 

In  Brodie  v.  Barry  (1813)  2  Ves.  & 
B.  36,  35  Eng.  Reprint,  232,  13  Revised 
Rep.  37,  it  was  held,  inferentially, 
that  a  husband  is  liable  for  the  sup- 
port and  care  of  his  insane  wife  so 
far  as  he  is  able,  and  her  estate  will 
not  be  subject  to  her  maintenance  un- 
til it  is  shown  that  the  husband,  finan- 
cially, is  unable  to  contribute,  or  bear 
the  entire  burden  of  the  insane  wife's 
sui)port. 

In  Bangor  v.  Wiscasset  (1880)  71 
Me.  535,  the  court  held  that  a  husband 
is  primarily  liable  for  the  support 
^nd  care  of  his  insane  wife,  under  the 
statute  (Rev.  Stat.  (Me.)  1857,  chap. 
148,  §  20),  which  reads  in  part  as  fol- 
lows: "Any  town  thus  made  charge- 
able in  the  first  instance,  and  paying 
for  the  commitment  and  support  of 
the  insane  in  the  hospital,  may  re- 
cover the  amount  paid  of  the  insane, 
if  able,  or  of  persons  legally  liable  for 
bis  support'' 

In  Re  Reed  (1897)  22  App.  Div.  328, 
47  N.  T.  Sapp.  971,  affirmed  in  (1899) 


160  N.  Y.  702,  57  N.  E.  1123,  the  court 
said  that  when  a  husband  by  his  will 
provided  that  his  estate  should  con- 
tinue to  be  charged  with  his  insane 
wife's  support,  he  manifested  his  in- 
tention that  the  "obligation  which 
rested  upon  him  while  living"  should 
be  liorne  by  his  estate  after  his  death. 

In  Bliss  V.  Bliss  (1918)  —  Md.  — , 
104  Atl.  467,  there  is  dictum  to  the 
effect  that  "it  is  the  husband's  primary 
duty  to  support  his  insane  wife ;"  and 
that  "in  this  state  it  has  been  held 
that  the  statutes  preserving  to  the 
wife  the  ownership  and  enjoyment  of 
her  property  do  not  relieve  the  hus- 
band of  his  common-law  obligation  to 
maintain  his  wife  and  to  pay  for  medi- 
cal attendance  upon  her." 

la  Charlestown  v.  Groveland  (1860) 
15  Gray  (Mass.)  15,  it  was  said  that 
it  is  the  duty  of  a  husband  to  support 
his  insane  wife  either  at  his  own  house 
or  in  a  hospital  or  asylum,  as  the 
exigencies  of  her  condition  may  re- 
quire. 

In  Moran  v.  Montz  (1913)  175  Mo. 
App.  360,  162  S.  W.  323,  it  appeared 
that  the  plaintiff,  an  attorney  at  law, 
rendered  services  to  the  defendant's 
insane  wife  in  an  emergency  caused 
by  her  arrest  and  her  subsequent  com- 
mittal to  an  insane  asylum.  The  court 
held  that  the  husband  was  liable  for 
the  necessary  services  and  care  ren- 
dered to  his  wife,  including  the  legal 
services  rendered  by  the  plaintiff 
which  were  essential  for  her  commit- 
tal to  an  asylum  where  she  could  re- 
ceive proper  care  and  treatment. 

W.T.K. 


JOHN  E.  DEYETTE 

V. 

EUGENIE  DEYETTE. 


Vermont  Supreme  Courts AprU  12,  1918, 
(—  Vt.  — ,  104  Atl.  232.) 

Divorce  —  custody  of  child  —  riglit  to  object  —  attempt  to  Imstardize. 

1.  A  father  who  has  attempted  to  render  his  child  illegitimate  by  pro- 
curing an  annulment  of  his  marriage  with  its  mother  will  not  be  heard 
to  object  to  its  being  placed  in  her  custody  because  she  had  been  found 
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guilty  of  such  intolerable  severity  toward  him  as  to  show  that  she  was 
not  a  fit  person  to  have  custody  of  the  child. 

[See  note  on  this  question  beginning  on  page  1119.] 


Judgment  —  foreign  —  inquiry  into 
jurisdiction. 

2.  The  question  of  the  jurisdiction 
of  a  court  which  rendered  a  decree  of 
divorce  is  open  to  inquiry  in  another 
jurisdiction  when  the  validity  of  the 
decree  comes  into  question. 

[See  9  R.  C.  L.  508 ;  15  R.  C.  L.  920.] 

—  impeachment  for  perjury. 

8.  A  foreign  decree  of  divorce  can- 
not be  impeached  by  a  party  thereto  for 
false  testimony  given  at  the  hearing  by 
the  other  party  to  the  suit. 

[See  9  R.  C,  L.  520;  15  R.  C.  L.  934.] 


—  collateral  attack  —  perjury. 

4.  A  foreign  decree  annulling  a  mar- 
riage for  neglect  is  not  subject  to  col- 
lateral attack  by  one  who  married  the 
petitioner  after  its  rendition,  because 
based  upon  perjured  testimony  as  to 
age  of  petitioner. 

[See  9  R.  C.  L.  520 ;  15  R.  C.  L.  934.] 

Appeal  —  evidence  not  in  record. 

5.  Exceptions  to  evidence  not  part  of 
the  record  will  not  be  considered  on 
appeal. 

[See  2  R.  C.  L.  133.] 


Exceptions  by  petitioner  to  rulings  of  the  Chittenden  County  Court 
(Butler,  J.)  made  during  the  trial  of  an  action  for  a  divorce  in  v^hich 
the  defendant  filed  a  cross  petition,  which  resulted  in  a  decree  for  petitioner 
and  the  dismissal  of  the  cross  petition,  but  awarding  the  custody  of  a 
minor  child  to  cross  petitioner.    Affirmed. 

The  facts  ard  stated  in  the  opinion  of  the  court. 

Messrs.  V.  A.  Bullard  and  J.  J.  En-     v.  Heckel,  85  N.  Y.  483 ;  Hall  v.  Hall, 


right,  for  petitioner : 

A  stranger  to  a  judgment  may  im- 
peach it  collaterally  when  the  judg- 
ment is  produced  against  him. 

2  Bishop,  Marr.  Div.  &  Sep.  §  1567; 
Blondin  v.  Brooks,  83  Vt.  486,  76  Atl. 
184;  Atkinson  v,  Allen,  12  Vt.  619,  36 
Am.  Dec.  361. 

A  decree  for  divorce  stands  the  same 
as  any  other  judgment  in  respect  to  its 
being  attacked  for  fraud. 

Daniels  v.  Benedict,  50  Fed.  353; 
2  Freem.  Judgm.  860;  1  Black,  Judgm. 
§  320. 

The  court  erred  in  giving  the  care, 
custody,  and  control  of  the  minor  child 
to  the  mother. 

2  Bishop,  Marr.  Div.  &  Sep.  1190; 
14  Cyc.  807,  808;  3  Pom.  Eq.  Jur. 
§  1307. 

Messrs.  A.  L.  Sherman  and  R.  E. 
Brown,  for  petitionee: 

Petitioner's  rights  are  not  injured 
by  the  judgment  of  the  court  grant- 
ing his  petition  or  dismissing  that  of 
petitionee.  If  any  error  was  made  by 
the  court,  it  was  harmless,  as  it  does 
not  prejudice  the  petitioner  here. 

Good  V.  Knox,  64  Vt.  97,  23  Atl,  520; 
Nones  v.  Northouse,  46  Vt.  587 ;  Samp^ 
son  V.  Warner,  48  Vt.  247. 

The  decree  of  annulment  of  peti- 
tionee's first  marriage  in  the  state  of 
New  York  cannot  be  attacked. 

Werz  V.  Werz,  11  Mo.  App.  26 ;  Ruger 


139  App.  Div.  120,  123  N.  Y.  Supp. 
1056;  Sodini  v.  Sodini,  94  Minn.  301, 
111  Am.  St.  Rep.  371,  102  N.  W.  861; 
Bater  v.  Bater,  L.  R.  [1906]  P.  209,  5 
B.  R.  C.  715,  75  L.  J.  Prob.  N.  S.  60,  94 
L.  T.  N.  S.  835,  22  Times  L.  R.  408,  4 
Ann.  Cas.  854;  Haddock  v.  Haddock, 
201  U.  S.  570.  50  L.  ed.  870,  26  Sup. 
Ct.  Rep.  525,  5  Ann.  Cas.  1. 

Watson,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  petitioner,  John  E.  Deyette, 
filed  his  petition  for  a  divorce,  and 
the  petitionee,  Eugenie  Deyette, 
filed  her  cross  petition:  The  two  pe- 
titions were  heard  together.  A  bill 
of  divorce  was  granted  the  petition- 
er for  intolerable  severity,  and  the 
cross  petition  was  dismissed.  The 
care  and  custody  of  the  minor  child 
was  granted  to  the  petitionee,  and 
the  petitioner  was  ordered  to  pay 
$100  per  year  to  the  petitionee  to- 
ward the  care  and  support  of  the 
child  until  she  shall  arrive  at  the 
age  of  sixteen  years.  The  case  is 
here  on  the  petitioner's  exceptions. 

It  appeared  that  the  petitionee 
had  previously  married  one  Borst 
in  the  state  of  New  York,  and  that 
a  decree  of  annulment  of  that  mar- 
riage had  been  granted  by  a  New 
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York  court,  on  the  ground  that  she 
was  married  to  him  prior  to»  and 
had  not  lived  or  cohabited  with  him 
as  husband  and  wife  since  attain- 
ing, the  age  of  legal  consent.  A  cer- 
tified copy  of  the. record  of  those 
proceedings  was  introduced  in  evi- 
dence, and  is  made  a  part  of  the  ex- 
ceptions. It  seems  from  that  record 
that,  at  the  time  those  proceedings 
were  instituted,  all  the  parties  there- 
to were  domiciled  in  the  state  of 
New  York,  and  no  claim  is  here 
made  to  the  contrary.  The  record 
shows  that  the  process  was  personal- 
ly served  upon  the  defendant  Borst 
within  that  state.  It  therefore  ap- 
pears that  the  New  York  court  had 
jurisdiction  of  the  parties  and  of  the 
subject-matter.  Borst  failed  to  ap- 
pear in  answer  to  the  case,  and  was* 
wholly  in  default.  Those  proceed- 
ings were  brought,  and  the  decree 
therein  rendered,  under  a  statute  of 
that  state  permitting  a  marriage  to 
be  annulled  when  contracted  by  a 
party  of  less  than  eighteen  years  of 
age,  provided  the  parties  did  not 
freely  cohabit  as  husband  and  wife 
after  such  party  had  attained  that 
age. 

In  the  trial  of  the  present  case 
the  petitioner  sought  to  vitiate  tRe 
New  York  decree,  on  the  ground  of 
fraud  in  its  procurement;  and  on 
this  question  he  was  permitted  to 
show,  subject  to  exception,  that  Eu- 
genie and  her  mother  there  testified 
that  the  former  was  born  on  August 
31,  1887,  when  in  fact  she -was  born 
on  August  31, 1886 ;  that  in  fact  she 
was  eighteen  years  of  age  on  August 
31,  1904;  that  she  was  married  to 
Borst  in  the  preceding  October,  and 
continued  to  live  with  him  as  hus- 
band and  wife  until  the  summer  of 
1905,  and  consequently  they  thus 
lived  together  for  nearly  a  year  after 
she  attained  the  age  of  legal  con- 
sent. The  petitioner  contends  that 
the  New  York  decree  was  therefore 
based  upon  fraud  respecting  an  es- 
sential fact,  by  reason  of  which  it  is 
open  to  collateral  attack,  and  is  void. 

That  the  question  of  jurisdiction 
of  the  New  Ybrk  court  was  open  to 
inquiry  is  beyond  doubt.   Domenchi-. 


JvdArmeiit— 
forelgrn— 
iuaniry   Into 
Jurlfidictlon. 


ni  V.  Hoosac  Tunnel  &  W.  R.  Co.  90 
Vt.  451,  98  Atl.  982.  But  the  fraud 
shown  did  not  go  to 
the  jurisdiction. 
We  will  assume  that 
such  a  judgment 
rendered  in  that  state  may  be  im- 
peached in  a  collateral  action,  for 
fraud,  yet  it  can  only  be  for  fraud 
extrinsic  or  collateral  to  the  matter 
tried  in  that  action;  it  cannot  be 
impeached  by  either  of  the  parties 
thereto,  by  reason 
of  false  testimony  Ji'^jJI^f^^f""* 
given  at  the  time, 
even  though  given  by  a  party.  Camp 
V.  Ward,  69  Vt.  286,  60  Am.  St.  Rep. 
929,  37  Atl.  747;  French  v.  Ray- 
mond, 82  Vt.  156,  137  Am.  St.  Rep. 
994,  72  Atl.  824.  It  is  said,  however, 
that  the  petitioner  in  the  present  ac- 
tion is  a  stranger  to  the  foreign  de- 
cree, and  therefore  he  may  impeach 
it  collaterally,  citing  in  support  of 
this  position  Blondin  v.  Brooks,  83 
Vt.  472,  76  Atl.  184.  In  that  case 
the  fraud  was  as  to  the  domicil  of  the 
plaintiff  to  the  action  in  which 
the  foreign  judgment  was  rendered, 
and  went  to  the  jurisdiction.  This 
court  said  the  defendants,  in  the  case 
of  Blondin  v.  Brooks,  were  stran- 
gers to  it,  and  that  strangers  can 
impeach  a  judgnient  collaterally 
"when  it  is  for  their  interest  to  im- 
peach it  at  all."  Granting,  though 
not  deciding,  that  a  stranger  to  a 
judgment  may  impeach  it  for  intrin- 
sic fraud,  if  it  be  for  his  interest  to 
do  so,  his  "interest"  must  be  such,  at 
least,  as  concerns  him  in  the  collat- 
eral action  wherein  the  impeach- 
ment is  sought.  Otherwise  he  is  not 
aggrieved.  In  Kinnier  v.  Kinnier, 
45  N.  Y.  535,  6  Am.  Rep.  132,  the 
defendant  was  married  in  the  state 
of  Massachusetts  to  one  Pomeroy. 
After  living  together  there  for  some 
years,  Pomeroy  went  to  Chicago  to 
procure  a  divorce  for  a  cause  not 
recognized  by  the  laws  of  Massachu- 
setts, and  to  evade  the  laws  of  that 
state.  The  defendant  went  to  Chi- 
cago, appeared  in  the  action,  and  the 
parties,  by  collusion,  procured  to  be 
entered  and  docketed  a  decree  of  ab- 
solute divorce.    Later  the  divorced 
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wife  married  Eannier,  and  the  action 
was  brought  by  him  to  annul  the 
marriage  on  the  ground  that  the 
former  marriage  of  th^  defendant 
was  in  force,  and  her  divorce  from 
Pomeroy  was  void  in  the  state  of 
New  York.  The  case  stood  on  de- 
murrer to  the  complaint.  It  was 
held  that  the  judgment  of  the  Illi- 
nois court  effectually  divorced  the 
parties  to  it,  and  their  marriage  was 
no  longer  in  force  in  any  legal  sense ; 
that  the  plaintiff  in  the  New  York 
action  was  not  defrauded  or  injured 
by  the  foreign  judgment.  The  court 
said :  'The  plaintiff  was  entitled  to 
marry  a  marriageable  person,  and 
though  she  may  not  have  been,  in 
other  respects,  all  he  anticipated  or 
all  that  was  desirable,  yet  she  was 
competent  to  marry,  because  her 
former  marriage  was  not  then  in 
force,  and,  being  competent,  it  is  of 
no  legal  consequence  to  the  plaintiff 
how  she  became  so.  Conceding 
fraud  as  alleged,  he  cannot  avail 
himself  of  it." 

In  Ruger  v.  Heckel,  85  N.  Y.  483, 
it  was  held  that  a  second  husband  of 
a  divorced  woman  could  not  main- 
tain an  action  to  have  the  decree  di- 
vorcing her  from  her  former  hus- 
band canceled  and  her  second  mar- 
riage declared  void,  on  the  ground 
that  the  proof  upon  which  the  court 
acted  in  granting  the  divorce  was 
fabricated,  and  the  decree  of  divorce 
fraudulently  obtained. 

We  think  it  clear  that  the  peti- 
tioner in  the  present  action  has  no 

such  interest  in  the 

—collateral  mattpr    of    thp   for- 

eign  judgment  as 
entitles  him  to  impeach  it  on  the 
ground  of  the  fraud  shown.  The 
wisdom  of  this  law  is  forcibly 
brought  to  mind  by  the  circumstan- 
ces of  this  case,  where  the  petitioner 
is  attempting,  by  such  impeachment, 
to  render  his  marriage  with  the  pe- 
titionee void,  and  thereby  illegitima- 
tize  their  minor  daughter  of  tender 
years,  begotten  and  born  in  lawful 
wedlock,  the  fruit  of  the  union.  The 
law  would  be  lacking  in  justice  if  it 
permitted  such  an  inhuman  under- 
taking to  succeed. 


Several  exceptions  were  taken  by 
the  petitioner,  the  consideration 
of  which  requires  an  examination  of 
evidence  not  before  us  as  a  part  of 
the  record.    To  such  Appeai-*vi- 

eXCeptionS     we     pay    deace  aat  te 

no  attention.  The  '^^•'*- 
^ill  of  exceptions  had  attached  to  it 
what  is  stated  to  be  exceptions  taken 
by  the  petitioner  during  the  prog- 
ress of  the  trial.  We  assume  that 
this  was  done  by  the  presiding 
judge,  and  that  they  were  intended 
to  be  a  part  of  the  bill.  They  are  so 
treated.  The  evidence  offered  to  be 
shown  by  the  witness  Loosemore 
and  by  the  witness  Perry,  and  ex- 
cluded by  the  court,  does  not  appear 
to  have  been  of  sufficient  conse- 
quence to  require  further  notice. 

Exception  was  taken  to  that  part 
of  the  decree  which  gives  the  care 
and  custody  of  the  minor  child  to 
the  petitionee,  as  unreasonable,  in 
that  it  contemplates  that  the  child 
will  be  taken  out  of  the  jurisdiction 
of  the  court,  thus  placing  it  beyond 
the  power  of  the  father  to  see  the 
child  as  specified  in  the  decree.  Suf- 
fice it  to  say  of  this  exception  that 
there  is  nothing  about  the  decree  in- 
dicating the  contemplation  here 
stated. 

It  is  said  that  the  court  in  effect 
found  and  decreed  that  the  petition- 
ee had  been  guilty  of  such  intoler- 
able severity  toward  her  husband  as 
to  show  her  not  a  fit  person  to  live 
with  him;  and,  if  she  has  done  ill  in 
the  marriage  relation,  she  will  be 
likely  to  do  ill  in  the  parental  rela- 
tion. Giving  this  all  the  force  it  is 
entitled  to  as  an  argument,  it  is  far 
from  controlling,  in  view  of  the  fact, 
among  others,  that  the  petitioner's 
love  for  the  child  is 

so  small  that  it  did  ^^Z^^ST'^,  ,i.,m 
not  even  deter  him,  -riKht  to  object 

on  the  trial  of  the  w.ShU!* 
facts  in  the  court 
below,  nor  on  exceptions  in  this 
court,  from  strenuously  attempting 
to  procure  a  ruling  that  could  not  re- 
sult otherwise  than  to  render  this 
same  child  an  illegitimate,  and  re- 
lieve him  of  any  liability  for  her  sup- 
port.   The  good  of  the  ehild  is  the 
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primary  consideration,  and  that  can 
be  judge4  to  some  extent  by  the 
comparative  acts  of  the  father  and 
the  mother,  showing  love  and  affec- 
tion for  it»  and  a  parental  interest 
in  its  welfare.    It  is  very  apparent 


from  the  record  that  the  court  below 
committed  no  error  in  decreeing  the 
care»  custody,  and  control  of  the 
child  to  the  mother. 

Judgment  affirmed,  and  cause  re- 
manded. 


ANNOTATION. 
Attempt  to  bastardize  child  as  a£Fecting  right  to  custody  of  the  child. 


It  will  be  seen  that  in  the  reported 
case  (Dbybtte  v.  Deyette,  ante,  1115), 
where  the  husband  was  granted  a  de- 
cree of  divorce  from  his  wife  on  ac- 
count of  her  intolerable  severity  to 
him,  it  was  held  that  she  would  be 
awarded  the  custody  of  their  child  in 
view  of  the  fact  that  he  had  attempted 
in  the  proceedings  to  procure  a  ruling 
that  their  marriage  was  void,  which 
would  have  illegitimatized  the  child. 

In  Bickford  v.  Bickford  (1908)  74 
N.  H.  448,  69  Atl.  579,  it  appeared  that 
the  wife  had  applied  for  an  annulment 
of  the  marriage  on  the  ground  that, 
at  the  time  of  such  marriage,  she  had 
another  husband  living,  although  she 
believed  at  that  time  that  he  had  se- 
cured a  divorce  from  her,  and  that  the 
court  had  annulled  the  marriage  and 
apparently  awarded  the  custody  of  the 
child  of  the  parties  to  the  mother,  the 
father  to  pay  a  certain  monthly  sum 
for  his  support  until  he  arrived  at  the 
age  of  fourteen  years,  etc.,  and  to 
have  access  to  the  boy  at  reasonable 
times;  but  it  does  not  appear  that  the 
father  contested  for  the  custody.  The 
case  arose  on  an  application  by  the 
mother  to  extend  the  order  for  sup- 
port, etc.,  which  the  court  did  for  two 
years. 

It  may  be  noted  that  in  Safford  v. 
Safford  (1893)  31  Abb.  N.  C.  73,  27 
N.  Y,  Supp.  640,  where  the  statute  pro- 
vided in  substance  that  a  second  mar- 
riage, contracted  in  good  faith,  where 
the  former  husband  or  wife  has  ab- 
sented himself  or  herself  for  the  space 
of  five  successive  years,  without  being 
known  to  the  other  party  to  be  living 
during  that  period,  shall  be  voidable 
merely,  and  shall  only  be  considered 
void  from  the  time  its  nullity  shall  be 
decreed  by  the  court  of  competent  au- 
thority, the  husband  sued  for  >annul- 


•  ment  of  the  marriage  and  the  wife 
showed  a  case  under  the  statute;  the 
court,  in  giving  judgment,  declaring 
the  marriage  void,  and  leaving  the  cus- 
tody of  the  child  with  the  mother, . 
said :  ''One  child  was  born  of  the  mar- 
riage, a  son,  now  two  years  old.  What 
is  to  be  done  with  this  child?  Both 
parents  claim  the  custody.  The  statute 
declares  that  the  child  shall  be  deemed 
legitimate  and  that  the  innocent 
party  must  be  awarded  the  custody  of 
it  (Code  Civ.  Proc.  §  1745).  The  in- 
nocent party  is  generally  regarded  as 
the  parent  who  is  compelled  to  resort 
to  legal  proceedings  for  annulment, 
but  in  this  instance  the  plaintiff  volun- 
tarily cohabited  with  the  defendant 
after  suit  brought,  and  the  strange 
anomaly  is  presented  of  a  plaintiff 
seeking  to  annul  a  marriage  on  the 
ground  that  the  defendant  is  the  wife 
of  another  person,  and  yet  he  deliber- 
ately cohabited  with  that  other  per- 
son's wife,  knowing  the  fact.  Neither 
person  can  be  regarded  as  the  innocent 
party  in  view  of  this  misconduct,  and 
the  court  will  leave  the  custody  where 
it  is." 

In  another  case  where  the  statute 
made  the  children  of  an  annulled  mar- 
riage legitimate,  and  where  the  trial 
court  found  that  the  defendant  had  de- 
ceived the  plaintiff  into  believing  that 
her  former  husband  was  dead,  it  was 
held  on  appeal  that  the  fraud  was  not 
the  kind  of  fraud  intended  by  the  stat- 
ute providing  that  'i;he  court  must 
award  the  custody  of  the  children  of 
a  marriage  annulled  on  the  ground  of 
fraud  or  force  to  the  innocent  parent;" 
and  inasmuch  as  the  plaintiff  was 
guilty  of  bad  faith  and  depravity  in 
contracting  the  marriage  on  insuffi- 
cient evidence  of  the  death  of  his 
predecessor,  and  in  persuading  the  de- 
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fendant  to  it,  and  as  he  had  also  co- 
habited with  her  after  her  former  hus- 
band was  known  to  be  living:,  it  was 
also  held  that  upon  the  record  she  had 


a  better  right  than  the  plaintiff  to  the 
custody  of  their  nine  months'  old  girl. 
Mickels  v.  Fennell  (1906)  15  N.  D. 
188,  107  N.  W.  53.  B.  B.  B. 


ANDREW  J.  MCCARTNEY  et  al. 

V. 

HENRY  E.  JACOBS,  Exr.,  etc.,  of  Isabelle  McCartney,  Deceased,  et  al. 

Illinois  Supreme  Court '^  June   18,    1919. 

(—  111.  — ,  123  N.  E.  557.) 

Perpetuity  —  bequest  to  maintain  burial  lots. 

1.  A  bequest  to  an  unincorporated  cemetery  association  of  a  fund  to  be 
held  in  trust  in  perpetuity  to  maintain  burial  lots  violates  the  rule  against 
perpetuity. 

[See  note  on  this  question  beginning  on  page  1124.] 


Will  —  bequest  for  markers  —  cer- 
tainty. 

2.  A  bequest  for  markers  for  graves, 
to  cost  not  less  than  $75  each,  is  hot 
so  uncertain  and  indefinite  as  to  be 
void,  since  the  court  may  control  the 
expenditures. 

Trust  —  direction  for  caring  for  in- 
sane person. 

3.  A  direction  that  property  held  in 
common  by  testatrix  and  her  insane 
brother  be  rented,  and  the  rents  applied 
to  keeping  the  brother  in  a  sanitarium, 
creates  a  valid  trust  of  the  rents  and 
profits  of  testatrix's  interest  in  the  land 
for  the  purpose  named. 

—  appointment  of  trustee. 

4.  The  court  may  appoint  a  trustee 
to  carry  out  a  provision  in  a  will  that 
properly  held  in  common  by  testatrix 


and  her  insane  brother  be  rented,  and 
the  rents  applied  to  keeping  the  brother 
in  a  sanitarium. 

• 

Will  —  income  —  devise  of  proceeds 
of  real  estate  —  election.' 

5.  A  direction  in  a  will  that  real  es- 
tate be  sold  and  the  proceeds  distrib- 
uted among  testator's  heirs  will  not 
be  held  invalid  for  uncertainty  as  to 
whether  or  not  the  heirs  can  elect  to 
take  the  property  without  sale,  if  they 
never  attempted  to  make  such  election. 

Election  —  by  insane  person. 

6.  An  insane  heir  to  whom  the  pro- 
ceeds of  real  estate  are  bequeathed  is 
incapable  of  electing  to  take  the  real 
estate  without  sale,  and  the  courts  will 
not  elect  for  him  unless  such  election 
clearly  appears  to  be  for  his  best  in- 
terests. 


Cross  appeals  from  a  decree  of  the  Circuit  Court  for  Marshall  County 
(Stone,  J.)  in  favor  of  complainants  in  part,  in  a  suit  to  construe  a  will; 
complainants  appealing  from  so  much  of  the  decree  as  granted  only  part 
of  the  relief  asked,  and  defendants  appealing  from  so  much  as  held  the 
bequest  to  a  cemetery  association  void.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Elmer  J.  Slough  for  complain-  3  Pom.  Eq.  Jur.  1157;  Page,  Wills, 
ants.  §  806 ;  Strawn  v.  Jacksonville  Academy, 

Mr.  Clarence  W.  Heyl,  for  defend-     240  lU.  Ill,  88  N.  E.  460;  Bieber  v. 


ants: 

Courts  of  equity  will  never  enter- 
tain a  suit  to  give  a  construction  to  or 
declare  the  rights  of  parties  upon  a 
state  of  facts  which  has  not  arisen,  nor 
upon  a  matter  which  is  future,  contin- 
gent, or  uncertain. 


Porter,  242  111.  616,  90  N.  E.  183. 

Equity  will  not  take  jurisdiction  to 
construe  where  only  legal  titles  are  in- 
volved. 

Harrison  v.  Owsley,  172  111.  629,  60 
N.  E.  227 ;  Minkler  v.  Simons,  172  HL 
323,-50  N.  E.  176. 


The  county  court  has  exclusive  juris- 
diction on  the  question  of  securing 
markers 

Moffitt  V.  Moffitt,  69  111.  641. 

Anything  which  may  be  the  subject 
of  property  may  be  granted  in  trust. 

Burke  v.  Burke,  269  111.  263,  102  N. 
E.  293. 

An  election  by  a  court  for  an  insane 
person  should  not  be  made  unless  it 
clearly  appears  to  be  for  his  best  in- 
terest. 

40  Cyc.  1974;  McDonald  v.  Shaw,  92 
Ark.  15,  28  L.R.A.(N.S.)  657,  121  S. 
W.  935;  Gorman  v.  Mullins,  172  IlL 
349,  50  N.  E.  222;  King  v.  King,  215 
111.  100,  74  N.  E.  89;  Baldridge  v. 
€ofFey,  184  lU.  73,  56  N.  E.  411. 

Construction  is  to  be  placed  on  the 
entire  instrument,  and  the  intention 
of  the  testatrix,  as  expressed  in  the 
instrument,  must  govern. 

1  Lewin,  Trusts,  Am.  ed.  1888,  84 ;  2 
Williams,  Exrs.  1081,  1082,  1084; 
Downing  v.  Grigsby,  251  111.  568,  96 
N.  E.  513;  People  v.  Byrd,  253  111.  223, 
97  N.  E.  293 ;  Leary  v.  Kerber,  255  111. 
433,  99  N.  E.  662. 

Farmer,  J.,  delivered  the  opinion 
of  the  court : 

Appellants,  heirs  at  law  of  Isa- 
belle  McCartney,  filed  their  bill  in 
the  circuit  court  of  Marshall  county 
to  construe  her  will. 

Isabelle  McCartney,  who  was 
never  married,  died  testate  Febru- 
ary, 8,  1917.  She  was  sixty-eight 
years  old  at  the  time  of  her  death, 
and  left  surviving  as  her  only  heirs 
five  brothers,  one  of  whom,  George 
W.  McCartney,  was  insane  and  had 
been  for  several  years.  He  had. 
been  in  the  hospital  for  insane  at 
Bartonville  some  time,  but  his  sis- 
ter, the  testatrix,  caused  him  to  be 
removed  from  that  place  to  the  Lake 
Oeneva  Sanitarium,  in  Wisconsin. 
In  addition  to  the  property  individ- 
ually owned  by  the  testatrix,  she  and 
her  insane  brother  each  owned  the 
undivided  one  half  of  240  acres  of 
farm  land  as  tenants  in  common.  At 
the  time  of  her  death  she  was  con- 
servator for  her  insane  brother.  The 
will  is  paragraphed  into  nine  items. 
Item  1  simply  directs  the  payment 
of  the  testatrix's  debts  and  funeral 
expenses.  The  clauses  of  the  will 
isougfat  to  be  construed  are  items  2, 
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3,  and  4.  Item  2  directs  the  pay- 
ment by  the  executor  of  $200  to  the 
United  Presbyterian  Cemetery  As- 
sociation, or  the  proper  authority 
having  charge  and  management  of 
the  United  Presbyterian  Cemetery 
in  the  ix)ym  of  La  Prairie,  Marshall 
county,  Illinois,  to  be  held  in  trust 
and  placed  at  interest  perpetually, 
the  interest  only  to  be  used  each 
year  for  taking  care  of  the  John  D. 
McCartney  burial  lot  in  said  ceme- 
tery. Said  item  2  further  directs 
the  executor  to  procure  markers  for 
the  burial  lots  of  testatrix  and  her 
brother  George  at  a  cost  of  not  less 
than  $76  for  each  marker.  Item  3 
directed  that  ^'the  real  estate  held 
in  common  by  myself  and  my  said 
brother,  George  W.  McCartney" 
(describing  the  240  acres),  be  rent- 
ed from  year  to  year  and  the  rents 
received  therefrom  applied  to  the 
expense  of  keeping  George  in  the 
Lake  Geneva  Sanitarium  the  re- 
mainder of  his  life.  Said  item  fur- 
ther directed  that  testatrix's  said 
brother  should  be  kept  at  said  sani- 
tarium and  should  not  be  sent  to  or 
placed  in  any  other  institution ;  that 
after  paying  out  of  the  rents  of  the 
240  acres  the  maintenance  of 
George,  if  there  was  any  remainder 
it  should  be  applied  to  the  payment 
of  taxes  and  the  general  upkeep  and 
improvement  of  the  land.  In  case 
the  rents  were  insufficient  to  pay  the 
expense  of  keeping  and  maintaining 
the  insane  brother,  then  the  will  di- 
rected that  additional  funds  neces- 
sary be  procured  by  loan  "upon  any 
of  the  real  estate  aforesaid,"  and  if 
any  conservator  was  appointed  to 
succeed  testatrix,  she  expressed  the 
wish  that  said  conservator  be  au- 
thorized by  the  court  to  procure  a 
loan  on  the  interest  of  George  to 
make  up  any  deficiency.  If  that 
could  not  be  done,  then  the  will 
directed  that  the  trustee  thereafter 
named  should  borrow  what  was 
necessary  on  the  interest  of  the  tes- 
tatrix in  the  240  acres  of  land,  and 
Henry  E.  Jacobs  was  in  the  same 
clause  named  as  trustee  for  the  pur- 
pose of  looking  after  and  caring  for 
George,  and  to  "conserve  the  rentals 
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aforesaid  so  far  as  my  interest  or 
control  therein  may  appertain,  and 
to  apply  the  rents  for  the  mainte- 
nance of  my  brother  George  W,  Mc- 
Cartney, pay  the  taxes  and  improve- 
ments, if  need  be,  secure  the  amount 
for  any  deficiency  of  fund  necessary 
to  meet  these  items  by  loan  against 
my  interest  in  the  said  estate  in  this 
item  of  this  my  will  above  de- 
scribed." Item  4  directed  the  execu- 
tor to  sell,  within  one  year  after 
testatrix's  death,  a  40-acre  tract  of 
land  described,  which  was  her  sole 
property.  Preference  was  given 
testatrix's  brother  Andrew  to  buy 
said  land  within  six  months,  if  he 
desired,  for  the  price  of  $200  per 
acre.  In  case  he  should  not  buy  it 
within  that  period  the  executor  was 
directed  to  sell  it  at  private  sale  for 
the  best  price  obtainable.  The  mon- 
ey derived  from  the  sale,  after  the 
debts  and  funeral  expenses  and  be- 
quests were  paid,  was  directed  to  be 
distributed  equally  among  the  heirs 
of  testatrix.  The  executor  was 
given  full  power  and  authority  to 
execute  necessary  deed  to  convey 
to  the  purchaser  title  in  fee  simple, 
Andrew  J.  McCartney  did  not  exer- 
cise his  option  to  buy  the  land,  and 
the  executor  sold  it  for  $210  per 
acre. 

The  bill  charges  that  the  $200  be- 
quest in  item  2  to  the  cemetery  as- 
sociation, which  was  unincorporat- 
ed, in  trust,  the  interest  to  be  used 
in  taking  care  of  the  burial  lot  of 
John  D.  McCartney,  who  was  the 
father  of  testatrix,  was  in* violation 
of  the  rule  against  perpetuities ;  that 
the  provision  in  said  item  for  mark- 
ers for  the  graves  of  testatrix  and 
her  brother  George,  at  a  cost  of  not 
less  than  $75  each,  is  uncertain  and 
indefinite,  and  leaves  it  to  the  dis- 
cretion or  whim  of  the  executor  to 
unnecessarily  spend  and  dissipate 
the  money  of  the  estate;  also  it  is 
alleged  said  provision  is  void  be- 
cause it  is  uncertain,  now  or  in  the 
future,  about  where  George  will  be 
buried,  as  he  owns  no  lot  in  the 
cemetery  mentioned,  and  the  testa- 
trix did  not  have  legal  power  or 
authority   to   designate   where   he 


shall  be  buried.  The  objections  al- 
leged in  the  bill  to  item  3  are  that 
it  is  indefinite  and  uncertain,  in  that 
it  cannot  be  known  whether  George, 
in  order  to  receive  the  maintenance 
provided,  shall  be  required  to  stay 
at  the  Lake  Geneva  Sanitarium  the 
remainder  of  his  life,  or  whether, 
if  removed  to  some  other  institution, 
the  maintenance  will  be  forfeited, 
and  whether,  if  a  loan  is  made,  it 
shall  be  upon  the  whole  of  said  lands 
or  upon  the  undivided  interest  of 
George.  The  bill  makes  inquiry 
whether  item  3  creates  a  valid  trust 
in  the  property,  and  whether,  if  it 
does,  it  is  a  trust  in  the  life  estate 
only  of  George  and  the  interest  of 
the  testatrix  in  fee  if  necessary  for 
the  maintenance  of  George,  and 
whether  said  item  is  null  and  void 
because  of  uncertainties  and  insuf- 
ficiencies. The  bill  alleges  under 
item  4  it  is  uncertain  whether  the 
complainants,  as  heirs  or  devisees  of 
the  testatrix,  have  the  right,  if  all 
concur,  to  take,  subject  to  debts  and 
charges,  the  40  acres  of  land  direct- 
ed to  be  sold  and  the  proceeds  di- 
vided, or  whether  the  land  must  be 
sold,  and  whether  the  executor, 
without  a  specific  devise  to  him  of 
the  title,  has  power  to  convey  the 
land  in  fee  simple,  or  whether  the 
power  of  sale  is  void  and  the  title  de- 
scended to  the  heirs  under  the  laws 
of  descent. 

Harry  E.  Jacobs,  in  his  capacity 
both  as  trustee  and  executor,  the 
United  Presbyterian  Cemetery  As- 
sociation of  the  town  of  La  Prairie, 
and  the  individual  members  of  said 
association,  were  made  defendants 
to  the  bill.  After  answer  and  repli- 
cation were  filed  the  cause  was  re- 
ferred to  the  master  in  chancery  to 
take  the  proofs  and  report  his  con- 
clusion. Before  the  master  had 
completed  taking  testimony,  and 
made  his  report  defendants  filed  an 
amended  answer,  and  Henry  E. 
Jacobs,  as  executor  and  testamen- 
tary trustee,  filed  a  cross  bill,  pray- 
ing that  he  be  appointed  trustee  aa 
provided  in  and  by  the  will  of  Isa- 
belle  McCartney.  Defendants  ta 
the  cross  bill  and  the  guardian  ad 
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litem  for  George  W.  McCartney,  in- 
sane defendant,  answered,  and  the 
cause  was  re-referred  to  the  master. 
The  master  reported,  recommending 
a  decree  denying  the  rehef  prayed 
by  complainants  in  their  original 
bill  except  as  to  the  $2U0  bequeathed 
to  the  cemetery  association  and  the' 
provision  for  markers  for  the  graves 
of  testatrix  and  her  brother  George 
in  item  2,  which  he  recommended  be 
decreed  to  be  null  and  void.  The 
court  entered  a  decree  in  accordance 
with  the  report  and  recommendation 
of  the  master,  except  the  court  de- 
creed the  provision  for  markers  for 
the  graves  of  testatrix  and  her 
brother  George  was  valid,  that  the 
county  court  had  jurisdiction  and 
authority  to  control  the  amount  ex- 
pended for  the  markers,  and  that 
said  provision  was  not  subject  to 
the  objection  alleged  in  the  bill.  The 
only  relief  granted  complainants  by 
the  decree  was  the  holding  that  the 
bequest  of  $200  to  the  cemetery  as- 
sociation was  void.  The  court  de- 
creed that  by  item  3  it  was  intended 
to  create  a  trust  of  the  rents  and 
profits  from  the  interest  of  testatrix 
in  the  land  described  for  the  pur- 
pose of  caring  for  her  insane  broth- 
er, and  that  a  trustee  should  be  ap- 
pointed to  carry  out  that  provision 
of  the  will,  and  Henry  E.  Jacobs  was 
appointed  such  trustee  and  required 
to  give  bond  in  the  sum  of  $5,000. 

Defendants  have  assigned  cross 
errors  on  "Hie  part  of  the  decree  hold- 
ing the  bequest  to  the  cemetery  as- 
sociation void.  Bequests  to  similar 
associations  for  the  perpetual  care 

perpetnftr-  ^'  burial  lots  were 
i>eqaest  to  main-  held  to  vlolate  the 
tain  burtai  lot.,    ^.^j^    against    per- 

petuities,  and  to  be  therefore  void, 
in  Mason  v.  Bloomington  Library 
Asso.  237  111.  442,  86  N.  E.  1044, 15 
Ann.  Gas.  603,  and  Burke  v.  Burke, 
259  111.  262,  102  N.  E.  293.  The  as- 
sociation was  never  incorporated, 
and  therefore  was  incapable  of  tak- 
ing under  the  Act  of  1911.  Kurd's 
Rev.  Stat.  1917,  chap.  21,  §  31a. 

The  objections  to  the  bequest  for 
markers  for  the  graves  of  testatrix 
and  her  brother  George,  to  cost  not 


less  than  $75  each,  are  that  it  is 
uncertain  and  indefinite,  and  it  is 
left  to  the  uncontrolled  power  of  the 

executor    to    dissi-  wiu-be«ne.t 
pate  the  money  and  «or  mn.uerH- 
funds  of  the  estate  **'**  ""'• 
in  providing  the  markers.    The  cir- 
cuit court  correctly  held  that  the 
county  court  had  jurisdiction  and 
power  to  control  the  amount  of  mon- 
ey expended  for  the  markers. 

As  to  item  3  the  court  properly^ 
decreed  that  it  was  the  intention  of 
the  testatrix  to,  and  said  item  did, 
create  a  valid  trust  of  the  rents  and 

profits  of  the  inter-  Tri.«t-direetio» 
est  of  the  testatrix  'or  curini?  for 

j.1^       ct  An  £    Iniiane   pervoii* 

m  the  240  acres  of 

land  for  the  purpose  of  caring  for 

the  insane  brother  .  ^ 

J       •  "L"      i»^  J    — appointmenl 

during  his  life,  and  of  trustee, 
a  trustee  was  prop- 
erly appointed  to  carry  out  said  pro- 
vision. 

As  to  the  fourth  item,  which  di-* 
rects  the  sale  by  the  executor  of  a 
40-acre  tract  of  land  and  the  dis- 
tribution of  the  proceeds  among  the 
heirs,  the  objection  is  that  it  is  un- 
certain whether,  if  all  the  heirs  and 
devisees  concurred,  they  could  elect 
to  take  the  land  subject  to  the 
charges  and  indebtedness.  Whether 
they  could  have  elected  to  take  the 
land   or   not,   they  ^, ,  ,  _ 

never  attempted  to  d«-vi«e  oTpVo- 

make  any  such  elec-  ^:?f  ;^,'eet  Jo». 
tion.  By  their  bill 
they  did  not  offer  to  elect,  but  mere- 
ly asked  the  court  whether  they  had 
such  right.  If  the  court  had  de- 
creed they  J}ad  such  right,  it  would 
have  been  optional  with  them 
whether  or  not  they  would  exercise 
it.  Furthermore,  the  insane  heir 
and  devisee  was  not  capable  of  elect- 
ing. Any  election  on  his  behalf 
would  have  been  required  to  have 
been  made  by  the  court.  No  prayer 
of  that  kind  was  contained  in  the 
bill,  and  if  there  had  been,  it  seema 
quite  clear  the  court  would  not  have 
been  warranted  in  electing  for  the 
insane  heir  to  take  „,    ,.      ^ 

x-L         1        J        m         -..-      Election— by 
the     land.       lO      aU-    insane  person. 

thorize    such    elec- 
tion it  must  clearly  appear  to  be  for 
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the  best  interests  of  the  insane  heir. 
<]rorman  v.  Mullins,  172  111.  349,  50 
N.  E.  222. 

The  wishes  and  intentions  of  the 
testatrix  are  expressed  in  her  will  in 
language  easily  understood,  and,  ex*- 
cept  the  bequest  to  the  cemetery  as- 


sociation, none  of  its  provisions  are 
contrary  to  any  rule  of  law  or 
against  public  policy. 

The  decree  of  the  Circuit  Court 
is  affirmed. 

Stone,  J.,  took  no  part  in  this 
case. 


ANNOTATION. 

Devise  or  bequest  fpr  upkeep  of  cemetery  lot  as  •  violatioii  of  rule  against 

perpetuities. 


I.  In  general,  1124. 
II.  Provisions  for  maintenance  during  a 

limited  time,  1126. 
III.  Provisions  authorizing  an  immediate 
expenditure,  1126. 

J.  In  general. 

While  a  perpetual  trust  to  apply  the 
income  for  the  maintenance  of  a  pub- 
lic cemetery  is  valid  (see  Hopkins  v. 
Grimshaw  (1897)  165  U.  S.  342,  41  L. 
^d.  739,  17  Sup.  Ct.  Rep.  401;  Johnson 
V.  Holifield  (1885)  79  Ala.  423,  58  Am. 
Rep.    596,    obiter;    Coit   v.    Comstock 
(1833)  51  Conn.  352,  50  Am.  Rep.  29; 
Chapman  v.  Newell  (1910)  146  Iowa, 
415,  125  N.  W.  324;  Swasey  v.  Ameri- 
can Bible  Soc.  (1869)  57  Me.  523;  Dex- 
ter v.  Gardner  (1863)  7  Allen  (MassO 
243;    Collector   of  Taxes   v.   Oldfield 
(1914)  219  Mass.  374,  106  N.  E.  1014; 
Oldfield  V.  Atty.  Gen.  (1914)  219  Mass. 
378, 106  N.  E.  1015;  Stewart  v.  Coshow 
(1911)   238  Mo.  662,  142  S.  W.  283; 
Bliss  v.  Linden  Cemetery  Asso.  (1913) 
81  N.  J.  Eq.  394,  87  Atl.  224;  Re  Lyon 
(1916)   173  App.  Div.  473,  159  N.  Y. 
Supp.  951;  Doe  ex  dem.  Thompson  v. 
Pitcher  (1815)  3  Maule  &  S.  410,  105 
Eng.    Reprint,    665,    2   Marsh.    61,    6 
Taunt.  359,  128  Eng.  Reprint,  1074; 
Re  Vaughan  (1886)  L.  R."33  Ch.  Div. 
<Eng.)  187,  51  J.  P.  70,  55  L.  T.  N.  S. 
647,  35  Week.  Rep.  104;  Re  Manser 
[1905]  1  Ch.  (Eng.)  68,  1  B.  R.  C.  923, 
74  L.  J.  Ch.  N.  S.  95,  53  Week.  Rep.  261, 
92  L.  T,  N.  S.  79 ;  but  see,  contra,  Knox 
V.  Knox  (1876)  9  W.  Va.  124,  which, 
however,  is  based  upon  grounds  not 
now  regarded  as  tenable),  even  though 
coupled  with  a  special  injunction  as 
to  the  care  to  be  bestowed  upon  the 
burial  lot  or  grave  of  the  testator  or 
some  other   individual    therein    (see 


IV.  Effect  of  statutory  provisions,  1127. 

V.  Precatory  provisions;  bequests  on 
condition  of  maintenance  of  burial 
plac^,  1128. 

Collector  of  Taxes  v.  Oldfield  (1914) 
219  Mass.  374,  106  N.  E.  1014;  Re 
Manser  [1905]  1  Ch.  (Eng.)  68,  1  B. 
R.  C.  923,  74  L.  J.  Ch.  N.  S.  95,  63 
Week.  Rep.  261,  92  L.  T.  N.  S.  79,  su- 
pra) ,  it  is  very  generally,  although  not 
universally,  held  that,  in  the  absence 
of  a  statutory  provision  permitting  the 
creation  of  a  trust  for  such  a  purpose, 
a  testamentary  provision  creating  a 
perpetual  trust  to  preserve  and  keep 
in  repair  the  grave  and  monument  of 
the  testator  or  other  named  person  is 
not  for  a  charitable  use,  in  the  legal 
sense,  and  so  is  void  for  repugnancy 
to  the  rule  against  perpetuities. 

Alabama.  —  Johnson  v.  Holifield 
(1885)  79  Ala.  423,  58  Am.  Rep.  596. 

California.— Re  Gay  (1903)  138  Cal. 
552,  94  Am.  St.  Rep.  70,  71  Pac.  707. 

Connecticut.  —  Coit  v.  Comstock 
(1884)  51  Conn.  352,  50  Am.  Rep.  29. 

District  of  Columbia. — ^Brown  v. 
Esterhazy  (1897)  25  Wash.  L.  Rep. 
478. 

Illinois. — Mason  v.  Bloomington  Li- 
brary Asso.  (1909)  237  111.  442,  86  N. 
E.  1044,  15  Ann.  Cas.  603,  reversing 
(1908)  143  111.  App.  39;  Burke  v. 
Burke  (1913)  259  111.  262,  102  N.  E. 
293;  McCartney  v.  Jacobs  (reported 
herewith),  ante,  1120. 

Maine.— Piper  v.  Moulton  (1881)  72 
Me.  155. 

Massachusetts.  —  Bates  v.  Bates 
(1883)  134  Mass.  110,  45  Am.  Rep. 
305. 

Michigan.  —  Lounsbury  v.  Square 
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Lake  Burial  Asso.  (1910)  170  Mich. 
645.  129  N.  W.  36,  137  N.  W.  513. 

New  Jersey. — Detwiller  v.  Hartman 
(1883)  37  N.  J.  Eq.  347;  Hartson  v. 
Elden  (1893)  60  N.  J.  Eq.  522,  26  AtL 
561;  Moore  v.  Moore  (1892)  50  N.  JT. 
Eq.  554,  25  Atl.  403;  Re  Corle  (1901) 
61  N.  J.  Eq.  409,  48  Atl.  1027;  Van 
Syckel  v.  Johnson  (1908)  80  N.  J.  Eq. 
117,  70  Atl.  657;  Hilliard  v.  Parker 
(1909)  76  N.  J.  Eq.  447,  74  Atl.  447. 

New     York.  —  Read     v.     William 

(1891)  125  N.  Y.  560,  21  Am.  St.  Rep. 
748,  26  N.  E.  730;  Re  Fisher  (1889) 
2  Connoly,  75,  8  N.  Y.  Supp.  10 ;  Re  De 
Witt  (1906)  113  App.  Div.  790,  99  N. 
Y.  Supp.  415,  affirmed  without  opinion 
in  (1907)  188  N.  Y.  567,  80  N.  E.  1108; 
Driscoll  V.  Hewlett  (1909)  132  App. 
Div.  125,  116  N.  Y.  Supp.  466,  affirmed 
in  (1910)  198  N.  Y.  297,  91  N.  E.  784; 
Re  Waldron  (1907)  57  Misc.  275,  109 
N.  Y.  Supp.  681. 

Pennsylvania. — Methodist  Episcopal 
Church  V.  Gifford  (1888)  5  Pa.  Co. 
Ct  92. 

Rhode    Island. — Kelly    v.    Nichols 

(1892)  18  R.  L  62,  19  L.R.A.  425,  25 
Atl.  840;  Sherman  v.  Baker  (1898)  20 
R.  I.  446,  40  L.R.A.  717,  40  Atl.  11; 
Rhode  Island  Hospital  Trust  Co.  v. 
Warwick  (1909)  29  R.  I.  893,  71  Atl. 
644. 

Tennessee. — Hornberger  v.  Hom- 
berger  (1874)  12  Heisk.  635. 

Texas  —  Mcllvain  v.  Hockaday 
(1904)  36  Tex.  Civ.  App.  1,  81  S.  W. 
54. 

Ensrland.  —  Durour  v.  Motteux 
(1749)  1  Ves.  Sr.  321,  27  Eng.  Reprint, 
1057;  Lloyd  v.  Lloyd  (1852)  2  Sim. 
N.  S.  255,  61  Eng.  Reprint,  338,  21  L. 
J.  Ch.  N.  S.  596,  16  Jur.  306;  Rickard 
v.  Robson  (1892)  31  Beav.  244,  54 
Eng.  Reprint,  1132,  8  Jur.  N.  S.  655,  31 
L.  J.  Ch.  N.  S.  897,  7  L.  T.  N.  S.  87,  10 
Week.  Rep.  657;  Fowler  v.  Fowler 
(1864)  33  Beav.  616,  55  Eng.  Reprint, 
607,  10  Jur.  N.  S.  648,  33  L.  J.  Ch.  N.  S. 
674,  10  L.  T.  N.  S.  682,  12  Week.  Rep. 
972;  Hoare  v.  Osborne  (1866)  L.  R.  1 
Eq.  585,  12  Jur.  N.  S.  243,  35  L.  J.  Ch.  i 
N.  S.  345,  14  L.  T.  N.  S.  9,  14  Week. 
Rep.  383;  Fisk  v.  Atty.  (3ten.  (1867) 
L.  R.  4  Eq.  521,  17  L.  T.  N.  S.  27,  15 
Week.  Rep.  1200;  Hunter  v.  Bullock 
(1872)  L.  R.  14  Eq.  45,  41  L.  J.  Ch.  N. 


S.  637,  26  L.  T.  N.  S.  349,  20  Week. 
Rep.  460;  Dawson  v.  Small  (1874)  L. 
R.  18  Eq.  114;  Re  Williams  (1877) 
L.  R.  5  Ch.  Div.  735,  47  L.  J.  Ch.  N.  S. 
92,  36  L.  T.  N.  S.  939,  26  Week.  Rep. 
689;  Re  Birkett  (1878)  L.  R.  9  Ch. 
Div.  576,  47  L.  J.  Ch.  N.  S.  846,  27 
Week.  Rep.  164,  39  L,  T.  N.  S.  418 ;  Re 
Vaughan  (1886)  L.  R.  33  Ch.  Div.  187, 
51  J.  P.  70,  55  L.  T.  N.  S.  547,  35  Week, 
Rep.  104;  Re  Jones  (1898)  79  L.  T.  N. 
S.  154;  Re  Rogerson  [1901]  1  Ch.  715, 
70  L.  J.  C6.  N.  S.  444,  84  L.  T.  N.  S. 
200;  Re  Barker  (1909)  25  Times  L.  R. 
753. 

Ireland.— Toole  v.  Hamilton  [1901] 
1  Jr.  R.  383. 

Canada.— Re  Jones  (1918)  42  Ont. 
L.  Rep.  62. 

A  provision  for  a  trust  for  the  pur- 
pose of  keeping  a  private  burial  plot 
in  order  is  not  rendered  valid  by  a 
direction  that  any  jiurplus  shall  be 
applied  to  the  general  maintenance  of 
the  cemetery.  Hartson  v.  Elden 
(1893)  50  N.  J.  Eq.  522,  26  Atl.-  561; 
Re  Ck>rle  (1901)  61  N.  J.  Eq.  409,  48 
Atl.  1027;  Van  Syckel  v.  Johnson 
(1908)  80  N.  J.  Eq.  117,  70  Atl.  657; 
miliard  v.  Parker  (1909)  76  N.  J. 
Eq.  447,  74  Atl.  447;  Methodist  Epis- 
copal Church  V.  Gifford  (1888)  5  Pa. 
Co.  Ct.  92. 

And  a  bequest  of  a  sum  of  money 
to  be  invested  as  a  perpetual  fund  and 
so  much  of  th^  income  thereof  as  shall 
be  necessary  to  be  applied  in  keeping 
in  good  order  certain  burial  lots  is 
invalid,  although  the  remainder  of  the 
income  is  to  be  devoted  to  a  charitable 
purpose.  "A  little  charity  in  such  a 
case  cannot  preserve  the  entire  be- 
quest." Coit  V.  Comstock  (1884)  51 
Conn.  352,  50  Am.  Rep.  29;  Van 
Syckel  v.  Johnson  (1908)  80  N.  J.  Eq. 
117,  70  Atl.  657;  Hunter  v.  Bullock 
(1872)  L.  R.  14  Eq.  (Eng.)  45,  41  L. 
J.  Ch.  N.  S.  637,  26  L.  T.  N.  S.  349,  2a 
Week.  Rep.  460;  Dawson  v.  Small 
(1874)  L.  R.  18  Eq.  (Eng.)  114. 

Such  a  bequest  is  not  protected  by 
a  provision  for  its  forfeiture  if  the 
condition  as  to  keeping  the  burial  lot 
in  order  is  not  observed,  since  there 
may  not  be  a  forfeiture  within  a 
thousand  years.  Coit  v.  Comstock 
(Conn.)  supra. 
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The  obligation  imposed  by  a  bequest 
for  a  valid  charitable  purpose,  of  keep- 
ing a  private  burial  place  in  repair, 
is  merely  honorary.  Fisk  v.  Atty, 
den.  (1867)  L.  R.  4  Eq.  (Eng.)  521, 
17  L.  T.  N.  S.  27,  15  Week.  Rep.  1200; 
Hunter  v.  Bullock  (1872)  L.  R.  14  Eq. 
(Eng.)  45,  41  L.  J.  Ch.  N.  S.  637,  26 
L.  T.  N.  S.  849,  20  Week.  Rep.  460; 
Dawson  v.  Small  (1874)  L.  R.  18  Eq. 
(Eng.)  114. 

A  charge  upon  testator's,  real  estate 
for  the  purpose  of  keeping  his  burial 
lot  in  repair,  not  being  for  a  charity, 
is  inoperative  because  not  vested  in 
anyone.  Methodist  Episcopal  Church 
v.  Gilford  (1888)  20  Pa.  Co.  Ct.  92. 

The  view  that  a  bequest  in  trust  for 
the  perpetual  maintenance  of  a  pri- 
vate burial  place  is  invalid  is  opposed 
only  by  a  dictum  in  Chapman  v.  Newell 
<1910)  146  Iowa,  415,  125  N.  W.  324, 
In  which  the  court  intimates  its  dis- 
approval of  the  cases  which  hold  that 
a  trust  for  the  maintenance  of  the 
donor's  own  burial  place  is  invalid; 
and  by  a  decision  of  the  superior  court 
of  Delaware,  in  Methodist  Episcopal 
Church  V.  Williams '  (1915)  6  Boj^pe 
(Del.)  62,  96  Atl.  795,  in  which  a  be- 
xiuest  of  bank  stock  in  trust  to  the 
.  trustees  of  a  church  to  apply  the  in- 
come to  the  maintenance  of  "our 
burial  lot"  was  held  valid  in  a  brief 
per  curiam  opinion,  no  reason  being 
given.  And  see  Buchanan  v.  Kennard 
(1911)  234  Mo.  117,  37  L.R.A.(N.S.) 
993,  136  S.  W.  415,  Ann."  Cas.  1912D, 
50,  in  which  the  court,  in  holding 
that  the  validity  of  a  bequest  for  a 
charitable  purpose  was  not  affected  by 
a  charge  of  the  maintenance  of  the 
donor's  burial  lot  upon  the  plot  be- 
queathed, said:  ''These  bequests  are 
not  commingled  with  the  purpose  of 
the  bequest  for  the  hospital.  They  are 
.merely  charges  upon  the  fund  be- 
xjueathed  to  the  trustees  for  the  pur- 
pose of  the  principal  charity,  and  their 
only  effect  is  to  diminish  the  availa- 
ble funds  to  that  extent;"  but  ex- 
pressed no  opinion  as  to  the  validity 
■of  such  charge. 

In  England,  an  exception  to  the  gen- 
-eral  rule  has  been  made  where  the 
•tomb  or  monument  directed  in  the  par- 
ticular instance  to  be  kept  in  repair 


is  a  part  of  the  fabric  of  a  church; 
and  so,  being  equivalent  to  a  bequest 
in  trust  to  keep  the  church  in  repair, 
is  within  the  exception  to  the  rule 
against  perpetuities  which  exists  in 
the  case  of  gifts  to  a  charitable  use. 
See  Hoare  v.  Osborne    (1866)    L.  R. 

1  Eq.  (Eng.)  585,  12  Jur.  N.  S.  243, 
85  L.  J.  Ch.  N.  S.  345,  14  L.  T.  N.  S. 
9, 14  Week.  Rep.  383;  Re  Rigley  (1867) 
36  L.  J.  Ch.  N.  S.  (Eng.)  137,  15  L.  T. 
N.  S.  499,  15  Week.  Rep.  190 ;  Re  Bark- 
er (1909)  26  Times  L.  R.  (Eng.)  753. 

//.  JProvisions  for  maintenance  during  a 

limited  time. 

The  objection  to  the  validity  of  a 
testamentary  provision  for  the  upkeep 
of  a  cemetery  lot,  based  upon  the  rule 
against  perpetuities,  of  course  disap- 
pears where  the  trust  is  to  continue 
only  during  a  life  or  lives  in  being  at 
its  creation.  See  Angus  v.  Noble 
(1900)  73  Conn.  56,  46  Atl.  278;  Leon- 
ard  V.  Haworth  (1898)  171  Mass.  496, 
51  N.  E.  7;  Homberger  v.  Homberger 
(1874)  12  Heisk.  (Tenn.)  685;  Lloyd  v. 
Lloyd  (1852)  2  Sim.  N.  S.  255,  61  Eng. 
Reprint,  338,  21  L.  J.  Ch.  N.  S.  596,  16 
Jur.  306. 

But  a  testamentary  direction  for  the 
expenditure  of  a  sum  of  money  in 
keeping  testatrix's  burial  plot  in  good 
condition  i?  not  rendered  valid  by  a 
direction  that  the  expenditure  shall  be 
made  "within  the  time  prescribed  by 
the  statute  governing  perpetuities," 
as  the  limitations  authorized  by  stat- 
ute are  based  upon  a  life  or  lives,  and 
not  at  all  upon  time.    Re  Fisher  (1889) 

2  Connoly,  75,  8  N.  Y.  Supp.  10. 

In  Re  Koppikus  (1905)  1  Cal.  App. 
84,  81  Pac.  732,  a  testamentary  request 
that  the  burial  lot  of  testatrix  be 
cared  for  and  k-ept  in  order  for  at  least 
twenty  years  after  her  death  was  held 
to  be  too  indefinite  ever  to  be  enforced. 

///.  Provisions    authorizing    an    immC' 
diAte  expenditure^ 

A  testamentary  provision,  directing 
an  immediate  expenditure  of  money 
for  the  purpose  of  erecting  a  monu- 
ment or  fencing,  or  otherwise  putting 
a  burial  platce  in  repair,  is  not  invalid 
as  creating  a  perpetuity.    See 

Alabama.  —  Johnson  v.  Holifield 
(1886)  79  Ala.  483,  68  Am.  Rep.  596. 
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California-— Re  Koppikus  (1905)  1 
Cal.  App.  84,  81  Pac.  732. 

Kentuclty.— Ford  v.  Ford  (1891)  91 
Ky.  572,  60  S.  W.  451. 

New  Jersey.  —  Cool  v.  Higgins 
(1873)  23  N.  J.  Eq.  308;  Detwiller  v. 
Hartman  (1883)  37  N.  J.  Eq.  347; 
Lawrence  v.  Prosser  (1918)  —  N.  J. 
Eq.  — ,  104  Atl.  772. 

New  York. — ^Wood  v.  Vandenburgh 
(1897)  6  Paige,  277;  Emans  v.  Hick- 
man (1877)  12  Hun,  425. 

Pennsylvania. — Bainbridge's  Appeal 
(1881)  97  Pa.  482. 

Tennessee. — Fite  v.  Beasley  (1883) 
12  Lea,  828. 

Texas.  —  Mcllvain  v.  Hockaday 
(1904)  36  Tex.  Civ.  App.  1,  81  S.  W. 

England*  —  Masters  v.  Masters 
(1717)  1  P.  Wms.  423,  24  Eng.  Re- 
print, 454;  Mellick  v.  Asylum  (1821) 
Jacob,  180,  37  Eng.  Reprint,  818,  23 
Revised  Rep.  21. 

The  payment  of  a  sum  of  money  to  a 
cemetery  association  or  to  the  person 
or  persons  who  have  charge  of  the  up- 
keep of  the  cemetery,  in  consideration 
of  an  agreement  for  perpetual  care 
of  a  burial  lot  therein,  does  not  create 
a  perpetuity,  there  being  no  tying  up 
of  properly.  Rutherford  v.  Ott  (1918) 
—  Cal.  App.  — ,  173  Pac.  490. 

In  Pfaler  v.  Raberg  (1885)  8  Dem. 
(N.  Y.)  360,  it  was  held  that  a  gift 
of  the  residuary  estate  to  the  execu- 
trix, "to  remain  with  her  forever  upon 
the  following  trust,  however:  To  be 
devoted  and  applied  in  such  sums  and 
amounts  as  she  may  see  fit  to  preserve 
and  keep  in  order  my  burial  place  or 
lot,  in  B.  Cemetery/'  was  valid,  the 
object  for  which  the  trust  was  created 
being  one  for  which  the  Taw  recognizes 
the  right  of  a  testator  to  make  pro- 
vision, and  (tHe  executrix  being  em- 
powered to  consume  the  entire  residue 
at  once,  or  to  draw  upon  it  from  time 
to  time,  as  in  her  judgment  might 
seem  advisable)  not  involving  an  un- 
lawful suspension  of  the  power  of 
alienation. 

But  in  Hartson  v.  Elden  (1892)  50 
N.  J.  Eq.  522,  26  Atl.  561,  it  was  held 
that  a  testamentary  provision  that 
$2,000  ''may  be  employed  in  building  a 
monument  for"  testator's  parents,  sis- 


ter and  brothers,  being  permisiSive,  and 
not  imperative,  was  bad  under  the  rule 
against  perpetuities  as  a  power  that 
might  never  be  exercised,  or  might  not 
be  exercised  within  lives  in  being  at 
its  execution  and  twenty-one  years. 

IV.  Effect  of  statutory  provisiona. 

In  some  jurisdictions  the  creation  of 
a  perpetual  trust  for  the  purpose  of 
maintaining  a  burial  lot  is  permitted 
by  statute.    See 

California.— Re  Gay  (1903)  138  Cal. 
552,  94  Am.  St.  Rep.  70,  71  Pac.  707. 

Connecticut.  —  Bronson  v,  Strouse 
(1889)  67  Conn.  147,  17  Atl.  699. 

District  of  Columbia. — Iglehart  v. 
Iglehart  (1907)  104  U.  S.  478,  51  L. 
ed.  575,  27  Sup.  Ct.  Rep.  329. 

Georgia. — See  Jones  v.  Habersham 

(1882)  107  U.  S.  174,  27  L.  ed.  401,  2 
Sup.  Ct.  Rep.  336. 

Illinois. — Mason  v.  Bloomington  Li- 
brary Asso.  (1909)  237  111.  442,  86 
N.  E.  1044, 15  Ann.  Cas.  603;  McCart- 
ney V.  Jacobs  (reported  herewith), 
ante,  1120. 

Massachusetts.  —  Bates    v.    Bates 

(1883)  134  Mass.  110,  45  Am.  Rep. 
305;  Gates  v.  White  (1885)  139  Mass. 
353,  1  N.  E.  285;  Re  Bartlett  (1895) 
163  Mass.  509,  40  N.  E.  899;  Green 
V.  Hogan  (1891)  153  Mass.  462,  27 
N.  E.  413;  Morse  v.  Natick  (1900)  176 
Mass.  510,  57  N.  E.  996. 

New  Hampshire. — ^Webster  v.  Sugh- 
row  (1898)  69  N.  H.  380,  48  L.R.A. 
loo,  45  Atl.  139;  Rollins  v.  Merrill 
(1900)  70  N.  H.  436,  48  Atl.  1088; 
Winslow  V.  Stark  (1916^)  —  N.  H.  — , 
97  Atl.  979. 

New  Jersey.  —  Moore  v.  Moore 
(1892)  50  N.  J.  Eq.  554,  25  Atl.  403; 
Hartson  v.  Elden  (1893)  50  N.  J.  Eq. 
522,  26  Atl.  561;  Re  Corle  (1901)  61 
N.  J.  Eq.  409,  48  Atl.  1027;  Hilliard  v. 
Parker  (1909)  76  N.  J.  Eq.  447,  74 
Atl.  447. 

New  York.— Re  Schuler  (1893) 
Power,  490,  24  N.  Y.  Supp.  847;  First^ 
Presby.  Church  v.  McKallor  (1898)  35 
App.  Div.  98,  54  N.  Y.  Supp.  740;  Dris- 
coll  V.  Hewlett  (1910)  198  N.  Y.  297, 
91  N.  E.  784,  affirming  (1909)  132  App. 
Div.  125,  116  N.  Y.  Supp.  466;  Re  Per- 
kins (1910)  68  Misc.  256,  124  N.  Y. 
Supp.  998. 
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PeiuisylTania. — Nauman  v.  Weid- 
man  (1897)  182  Pa.  263,  37  Atl.  863; 
Close's  Estate  (1918)  260  Pa.  269,  103 
Atl.  822;  Tierney's  Estate  (1892)  2 
Pa.  Dist.  R.  624. 

Rhode  Island. — Rhode  Island  Hos- 
pital Trust  Co.  V.  Warwick  (1909) 
29  R.  I.  393,  71  Atl.  644. 

Canada.— Re  Jones  (1918)  42  Ont. 
L.  Rep.  62. 

Under  such  a  statute  a  trust  may  be 
valid  even  where  the  testator  gives  his 
entire  estate  for  the  purpose.  Close's 
Estate  (1918)  260  Pa,  269,  103  Atl. 
822. 

A  statute  providing  that  trusts  may 
be  created  for  the  purpose  of  caring 
for  a  private  burial  lot,  in  the  hands 
of  boards  of  directors  provided  for  by 
law,  does  not  render  valid  the  creation 
of  such  a  fund  in  the  hands  of  a  pri- 
vate trustee.  Re  Gay  (1903)  188  Cal. 
552,  94  Am.  St.  Rep.  70,  71  Atl.  707; 
Mason  v.  Bloomington  Library  Asso. 
(1909)  237  UL  442,  86  N.  E.  1044,  15 
Ann.  Cas.  603;  McCartney  v.  Jacobs 
(reported  herewith),  ante,  1120;  Bates 
V.  Bates  (1883)  134  Mass.  110,  45 
Am.  Rep.  305;  Re  Corle  (1901)  61  N. 
J,  Eq.  409,  48  Atl.  1027;  Hilliard  v. 
Parker  (1909)  76  N.  J.  Eq.  447,  74 
Atl.  447. 


F.  JPrecatory  provisions;  hequests  on 
condition  of  maintenance  of  huHal 
place. 

The  rule  against  perpetuities  is  not 
violated  by  a  provision  as  to  the  care 
of  graves  of  a  purely  precatory  na- 
ture, annexed  to  a  valid  bequest.  Dren- 
nan  v.  Agurs  (1914)  98  S.  C.  391,  82 
S.  E.  622. 

In  conclusion,  it  may  be  noted  that 
a  provision  for  care  and  maintenance 
of  a  tomb  or  burial  place,  attached 
as  a  condition  to  a  valid  bequest,  and 
which  does  not  require  any  portion 
of  the  bequest  to  be  held  in  trust  for 
the  purpose,  is  valid,  though  a  gift 
over  in  case  of  its  breach  may  be  too 
remote  unless  for  a  valid  charitable 
purpose.  See  Re  Tyler  [1891]  3  Ch. 
(Eng.)  253,  60  L.  J.  Ch.  N.  S.  686,  65 
L.  T.  N.  S.  367,  40  Week.  Rep.  7;  Re 
D^vies  [1915]  1  Ch.  (Eng.)  543,  W. 
N.  98,  84  L.  J.  Ch.  N.  S.  493,  112  L. 
T.  N.  S.  1110,  79  J.  P.  291,  59  Sol.  Jo. 
413;  Roche  v.  M'Dermott  (1901)  1  In 
R.  394,  1  B.  R.  C.  949 ;  Johnson  v.  Holi- 
field  (1885)  79  Ala.  423,  58  Am.  Rep. 
596 ;  Re  Raab  (1899)  42  App.  Div.  141, 
68  N.  Y.  Supp.  1043;  but  see,  contra^ 
Piper  v.  Moulton  (1881)  72  Me.  155, 
and  a  dictum  in  Giles  v.  Boston  Fath- 
erless &  Widows  Soc.  (1865)  10  Allen 
(Mass.)  355.  E.  S.  O. 


STATE  OP  MAINE 

V. 

INTOXICATING  LIQUORS  AND  VESSELS. 
DOLAN  &  FURNIVAL  COMPANY,  Claimant. 

Maine  Supreme  Judicial  Court  ^-Jtme  5,*  1919 » 

(—  Me.  — ,  106  Atl.  711.)  • 

■ 

Intoxicating  liquor  —  Jamaica  ginger. 

1.  Jamaica  ginger  manufactured  for  flavoring  and  medicinal  purposes^ 
and  containing  from  28  to  90  per  cent  of  alcohol,  is  within  a  statute  f or-- 
bidding  the  sale  of  intoxicating  liquors  of  whatever  origin. 

[See  note  on  this  question  beginning  on  page  1137.] 

—  intent  of  manufacturer. 

2.  The  intent  of  a  manufacturer  of  question  whether  or  not  it  is  within  a 
Jamaica  ginger  that  it  is  to  be  used  statute  prohibiting  the  manufacture 
for  flavoring  or  medicinal  purposes,  and  and  sale  of  intoxicating  liquor. 

not  as  a  beverage,  does  not  control  the  [See  15  R.  G.  L.  376,  377.] 
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Evidence  —  Judicial  notice  —  Jamaica     that  Jamaica  ginger  is  used  as  a  sub- 
Sringer  as  intoxicant.  stitute  for  other  intoxicants. 

8.  Judicial  notice  is  taken  of  the  fact         [See  15  R.  C.  L.  377.] 


Report  by  the  Supreme  Judicial  Court  for  Cumberland  County  for  the 
determination  by  the  Law  Court  of  a  question  arising  on  appeal  from  the 
Superior  Court,  in  proceedings  for  the  seizure  and  forfeiture  of  certain 
intoxicating  liquors.    Jvdgment  for  the  state. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Carroll  L.  Beedy  and  Clem-     Ke^er,  74  Vt.  50,  52  Atl.  116 ;  Walker 


ment  F.  Robinson  for  the  State: 

The  knowledge  of  the  claimant  in 
this  case,  or  his  specific  intent  regard- 
ing the  use  to  which  the  Jamaica  gin- 
ger was  to  be  put  by  the  purchaser  or 
purchasers,  is  immaterial. 

State  V.  Frederickson,  101  Me.  37, 
€  L.R.A.(N.S.)  186,  115  Am.  St.  Rep. 
295,  63  Atl.  535,  8  Ann.  Cas.  48 ;  State 
V.  Intoxicating  Liquors,  101  Me.  161, 
63  Atl.  666;  State  v.  Eaton,  97  Me. '289, 
54  Atl.  723;  State  v.  Hall,  39  Me.  107; 
Com.  V.  Hallett,  103  Mass.  452;  Comp- 
ton  V.  State,  95  Ala.  25,  11  So.  69 ;  Car- 
son V.  State,  69  Ala.  235;  Stelle  v. 
State,  77  Ark.  441,  92  S.  W.  530;  Col- 
well  V.  State,  112  Ga.  75,  37  S.  E.  129 ; 
Chapman  v.  State,  100  Ga.  311,  27  S.  E. 
789 ;  State  v.  Muncey,  28  W.  Va.  494. 

The  Jamaica  ginger  libeled  is  "intox- 
icating liquor"  under  Revised  Statutes, 
chap.  127,  §  21. 

Heintz  v.  Le  Page,  100  Me.  542,  62 
Atl.  605 ;  State  v.  Piche,  98  Me.  349,  56 
Atl.  1052;  State  v.  Starr,  67  Me.  242, 
2  Am.  Crim.  Rep.  390;  State  v.  Wall, 
34  Me.  165;  State  v.  Mcintosh,  98  Me. 
397,  57  Atl.  83 ;  State  v.  Miller,  92  Kan. 
994,  L.R.A.1917F,  238;  142  Pac.  979, 
Ann.  Cas.  1916B,  365;  Wadsworth  v. 
Dunnam,  98  Ala.  610,  13  So.  597; 
Mitchell  V.  Com.  106  Ky.  602,  51  S.  W. 
17;  King  v.  State,  66  Miss.  502,  6  So. 
188. 

Messrs.  W.  C.  Eaton  and  W.  A.  Con- 
nellan,  for  claimant : 

The  liquors  in  controversy  are  stand- 
ard brands  of  medicinal  and  culinary 
preparations  which  for  years  have  been 
sold  by  druggists,  and  would  be  found 
in  practically  every  medicine  closet  and 
pantry  in  the  state. 

State  V.  Costa,  78  Vt.  198,  62  Atl.  38; 
King  V.  State,  58  Miss.  739,  38  Am. 
Rep.  344;  Intoxicating  Liquor  Cases, 
25  Kan.  751,  37  Am.  Rep.  284;  Russell 
V.  Sloan,  33  Vt.  656;  United  States  v. 
Wilson,  69  Fed.  144;  Mason  v.  State, 
1  Ga.  App.  535,  58  S.  E.  139;  Holcomb 
V.  People,  49  111.  App.  73;  Bertrand  v. 
State,  73  Miss.  51,  18  So.  545;  State  v. 


V.  Dailey,  101  111.  App.  575;  Arbuthnot 
V.  State,  56  Tex.  Crim.  Rep.  517,  120  S. 
W.  478;  Allen  v.  Liquid  Carbonic  Co. 
95  C.  C.  A.  11,  170  Fed.  315. 

The  liquors  iif  controversy  do  not 
come  within  the  definition  of  "intoxi- 
cating liquors,"  as  established  by  this 
court. 

Heintz  V.  Le  Page,  100  Me.  542,  62 
Atl.  605. 

Hanson,  J.,  delivered  the  opinion 
of  the  court : 

This  caae  is  before  the  court  on 
report  upon  the  libel,  monition,  and 
claim  filed,  the  records  of  proceed- 
ings in  the  municipal  court  on  said 
libel,  monition,  and  claim,  and  the 
testimony  taken  in  the  superior 
court  for  Cumberland  county  at  the 
January  arid  May  terms,  1918,  in 
two  cases  involving  the  same  sub- 
ject-matfer;  the  law  court  to  make 
a  final  determination  whether  the 
claimant  is  entitled  to  said  liquors 
and  vessels,  or  whether  they  should 
be  forfeited  to  the  state. 

There  were  certain  stipulations 
accompanying  the  report,  which,  in 
view  of  the  agreement  of  counsel 
that  but  one  question  is  before  us, 
will  need  no  further  reference. 

The  liquors  libeled  consist  of  a 
quantity  of  each  of  three  different 
grades  of  Jamaica  ginger,  seized  at 
claimant's  extract  manufacturing 
plant  in  Portland.  The  three  grades 
are  represented  by  state's  exhibit  1, 
which  is  claimed  to  be  a  medicinal 
preparation,  made  in  accordance 
with  the  formula  prescribed  by  the 
United  States  Pharmacopoeia,  and 
containing  93  per  cent  of  alcohol, 
and  state's  exhibits  2  and  3,  claimed 
to  be  flavoring  extracts,  and  con- 
taining, respectively,  28  and  55  per 
cent  of  alcohol. 

The  question  presented  is  wheth- 
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er  any  or  all  of  the  different  grades 
of  extracts  represented  by  said  ex- 
hibits are  intoxicating  liquor  within 
the  meaning  of  Revised  Statutes, 
chap.  127,  §  21.  That  section  reads 
as  follows :  "No  person  shall  at  any 
time,  by  himself,  his  clerk,  servant 
or  agent,  directly  or  indirectly,  sell 
any  intoxicating  liquors,  of  what- 
ever origin ;  wine,  ale,  porter,  strong 
beer,  lager  beer  and  all  other  malt 
liquors,  and  cider  when  kept  or  de- 
posited with  intent  to  sell  the  same 
for  tippling  purposes,  or  as  a  bever- 
age, as  well  as  all  ^distilled  spirits, 
are  declared  intoxicating  within  the 
meaning  of  this  chapter;  but  this 
enumeration  shall  not  prevent  any 
other  pure  or  mixed  liquors  from 
being  considered  intoxicating." 

The  claimant's  counsel  urges  the 
application  of  the  doctrine  that  a 
liquid  primarily  useful  and  intended 
for  a  legitimate  use  does  not  come 
within  the  meaning  of  the  term, 
"intoxicating  liquor,"  unless  sold  to 
be  used  as  a  beverage,  even  though 
it  may  contain  a  large  percentage  of 
alcohol.  Counsel  cites  at  length, 
State  V.  Costa,  78  Vt.  198,  62  Atl. 
38 ;  King  v.  State,  58  Miss.  739,  38 
Am.  Rep.  344;  Intoxicating  Liquor 
Cases,  25  Kan.  751,  37  Am.  Rep. 
284 ;  Russell  v.  Sloan,  33  Vt.  659 ; 
United  States  v.  Wilson  (D.  C.)  69 
Fed.  144 ;  Mason  v.  State,  1  Ga.  App. 
535,  58  S.  E.  139;  Holcomb  v.  Peo- 
ple, 49  111.  App.  73,  as  sustaining 
his  contention,  the  last  cited  only 
referring  specifically  to  the  sale  of 
ginger  in  any  form,  and  this  the 
essence  of  ginger. 

In  State  v.  Costa,  supra,  the  court 
says,  in  a  case  involving  extracts, 
tinctures,  essences,  etc.:  "In  re- 
spect to  such  articles  the  inquiry  is 
not  simply  whether  they  contain 
more  than  1  per  cent  of  alcohol,  but 
there  is  the  further  inquiry  whether 
or  not  the  articles  are  sold  to  be 
used  as  a  beverage.  In  respect  to 
the  sale  of  such  preparations  the  in- 
tent governs.  If  there  is  no  intent 
to  sell  these  preparations  for  other 
than  legitimate  uses,  there  is  no  of- 
fense. If,  however,  the  preparation 
is  capable  of  being  used  as  a  bever- 


age, and  is  sold  or  kept  for  sale  with 
the  purpose,  intent,  or  understand- 
ing that  it  is  to  be  used  as  a  bever- 
age, then,  if  it  contains  more  than  1 
per  cent  of  alcohol,  an  offense  is 
committed." 

Here,  it  will  be  seen,  the  intent 
governs.  To  the  same  effect  are  all 
the  other  cases  cited,  and  the  court 
in  each  instance  emphasized  its  con- 
clusions by  defining  the  difference 
between  a  druggist,  having  for  sale 
liquors  or  mixtures  for  medicinal, 
culinary,  or  toilet  purposes,  and  a 
lawbreaker  who,  under  the  guise  of 
an  honest,  harmless  salesman,  deals 
out  intoxicating  liquors  of  all  de- 
scriptions to  all  would-be  purchas- 
ers who  will  protect  him  by  their 
silence,  or  perjure  themselves  if  he 
is  tried  for  his  offenses.  Each  court 
in  the  order  of  the  citations  has  put 
the  stamp  of  condemnation  upon  the 
latter  class,  has  drawn  the  line  be- 
tween the  practice  of  reputable 
physicians  and  the  prescriptions 
they  write  and  the  medicine  they 
regularly  use,  and  the  numerous 
storekeepers  and  others  who  sell 
without  prescription  any  liquor,  al- 
coholic or  otherwise,  upon  request 
of  any  person.  But  in  State  v.  Barr, 
84  Vt.  38,  48  L.R.A.(N.S.)  302,  77 
Atl.  914,  a  case  very  much  later  than 
any  Vermont  case  cited  by  the 
claimant's  attorney,  the  court  says : 
"The  words,  'intoxicating  liquor,'  as 
used  in  our  statute,  include  spirit- 
uous or  intoxicating  liquor,  ^alt 
liquors,  lager  beer,  fermented  wine, 
fermented  cider,  and  distilled  spir- 
its, and  any  beverage  which  con- 
tains more  than  1  per  cent  of  alcohol 
by  volume  at  60  degrees  Fahrenheit. 
Vt.  Pub.  Stat.  5101." 

It  will  be  observed  that  in  all  the 
earlier  cases  cited  the  courts  were 
not  dealing  with  Jamaica  ginger  as 
known  and  unlawfully  used  in  this 
jurisdiction. 

But  the  intent  of  the  claimant 
that  the  Jamaica  ginger  should  be 
used  only  as  a  medi-  ,„,,,,eatin« 

Cme     or     for    house-    Itquor-lntcnt  of 

hold  purposes,  and  .«««»»'•«*»'•'• 
not  as  a  beverage,  does  not  control 
in  this  case.    It  is  conceded  that  the 
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Jamaica  ginger  was  in  claimant's 
possession,  that  claimant  owned  it, 
and  that  it  was  taken  by  an  officer 
of  the  law.  Claimant's  business  was 
that  of  making  and  selling  Jamaica 
ginger,  and  this  lot  was  there  for 
sale.  Was  the  Jamaica  ginger  in- 
toxicating liquor  within  the  mean- 
ing of  the  statute?  The  statute  is 
directed  in  the  first  instance  against 
the  sale  of  all  intoxicating  liquor  of 
whatever  origin.  It  then  enumer- 
ates the  malt  liquors,  cider  when 
kept  or  deposited  with  intent  to  sell 
for  tippling  purposes  or  as  a  bever- 
age, as  well  as  all  distilled  spirits, 
and  finally  includes  within  its  scope 
and  meaning  any  and  all  kinds  of 
liquor  capable  of  producing  intoxi- 
cation, the  section  concluding,  "But 
this  enumeration  shall  not  prevent 
any  other  pure  or  mixed  liquors 
from  being  considered  intoxicat- 
mg." 

Without  the  aid  of  the  statute, 
we  would  find  no  difficulty  in  hold- 
ing that  the  Jamaica  ginger  in- 
volved in  this  case  is  and  was  at  the 
date  of  the  seizure  intoxicating 
liquor.  With  the  statute  before  us, 
we  must  add  our*  conviction  that 
Jamaica  ginger  is  included  in  its 

terms,  and  waiJ  in- 
tended to  be  includ- 
ed by  the  legisla- 
ture, and  with  it  all  similar 
compounds  capable  of  being  used 
for  tippling  purposes,  or  as  a  bever- 
age, having  alcohol  as  a  constituent* 
and  capable  of  producing  intoxica- 
tion. There  can  be  no  other  reason- 
able, defendable  conclusion.  It  is  a 
matter  of  common  knowledge,  in 
_  which     all     courts 

jn^ic^af%otice—  sharc,  a  knowledge 
irinto?ie^ntr'    antedating      recent 

legislation  or.  agi- 
tation, that  for  years  Jamaica 
ginger,  whatever  its  merits  may  be, 
has  been  used  as  a  substitute  for 
other  intoxicants.  This  knowledge 
in  the  last  few  years  has  increased, 
and  in  recent  terms  of  our  own 
court  has  come  home  to  us  in  repeat- 
ed instances  where  Jamaica  ginger' 
is  used  as  a  base,  and,  mixed  with 
so-called,  and  almost  equally  harm- 


'— Jamaica 
vlnver. 


ful,  "near  beers,"  produces  cas<es  of 
intoxication  with  which  ^iourts  have 
to  deal,  together  with  unnumbered 
cases  known  only  to  the  immediate 
friends  of  the  unfortunate  tippler. 
In  Heintz  v.  Le  Page,  100  Me.  542, 

62  Atl.  605,  an  action  to  recover  the 
price  of  intoxicating  liquor  sold,  it 
was  held:  "That  any  liquor  con- 
taining alcohol,  which  is  based  on 
such  other  ingredients,  or  by  reason 
of  the  absence  of  certain  ingredi- 
ents, that  it  may  be  drank  by  an 
ordinary  person  as  a  beverage  and 
in  such  quantities  as  to  produce  in- 
toxication, is  intoxicating  liquor.  If 
its  composition  is  such  that  it  is 
practicable  to  commonly  and  ordi- 
narily drink  it  as  a  beverage,  and 
drink  it  in  such  quantities  as  to  pro- 
duce intoxication,  then  it  is  intoxi- 
cating liquor  within  the  meaning  of 
the  statute.  ...  It  is*  imma- 
terial whether  the  plaintiffs  had  any 
knowledge  for  what  purpose  the 
liquors  were  purchased,  if  they  were 
in  fact  intoxicating  liquors,  and  in- 
tended by  the  purchasers  for  illegal 
sale  in  this  state." 

The  testimony  in  the  case  is  ample 
to  bring  it  within  the  purview  and 
scope  of  Heintz  v.  Le  Page,  supra. 
The  evidence  shows  that  the  Ja- 
maica ginger  could  be  and  was  used 
by  ordinary  persons  as  a  beverage, 
and  in  such  (|uantities  as  to  pro- 
duce intoxication,  and  did  in  fact 
produce  intoxication.  See  State  v. 
Frederickson,  101  Me.  37,  6  L.R.A. 
(N.S.)  186,  115  Am.  St.  Rep.  295, 

63  AtU  535,  8  Ann.  Cas.  48. 

In  Mitchell  v.  Com.  106  Ky.  602,  51 
S.  W.  17,  the  defendant  was  charged 
with  selling  Jamaica  ginger,  and 
there  was  evidence  that  it  contained 
about  96  per  cent  of  alcohol.  The 
court  said:  "Moreover,  we  think 
that,  without  the  druggist's  evi- 
dence, it  is  a  matter  of  common 
knowledge  that  Jamaica  ginger  is 
an  intoxicant  and  a  spirituous  li- 
quor, and  it  is  hardly  more  necessary 
to  introduce  testimony  of  that  fact, 
than  it  would  be  of  whisky."  16  R. 
C.  L.  377 ;  State  v.  Miller,  92  Kan- 
994,  L.R.A.1917F,  238,  142  Pac. 
979,  Ann.  Cas.  1916B,  365  (1917)  • 
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It  is  the  opinion  of  the  court  that 
the  Jamaica  ginger  now  held  in  this 
case  is  an  intoxicating  liquor  within 
the  meaning  of  §  21»  chap.  127,  Rev. 
Stat.  It  therefore  follows  that  any 
sale  thereof  is  an  unlawful  sale,  and 
any  possession  for  the  purpose  of 
sale  is  an  unlawful  possession.  Rev. 
Stat.  chap.  127,  §§  27,  28.  The 
mandate  will  be  judgment  for  the 
state. 


The  liquors  and  vessels  are  de- 
clared  forfeited  to  the  state. 

HOTE. 

The  test  of  the  intoxicating  charac- 
ter of  liquor  is  the  subject  of  the  an- 
notation beginning  at  page  1137,  post. 
For  other  cases  involving  medical 
compounds  capable  of  being  used  as  a 
beverage,  see  subdivision  II.  a,  of  that 
annotation. 


STATE  OP  WEST  VIRGINIA 

V. 

HI  HENRY,  Plff.  in  Err. 


SAME 

V. 

ED.  POMEROY  et  al.,  Plffs.  in  Err. 


SAME 

V. 

S.  M.  BURNSIDE,  Plff.  in  Err. 

West  Virginia  Supreme  Court  of  Appeals  -^  April  7,  1914. 

(74  W.  Va.  72,  81  S..  E.  569.) 

Intoxicating  liquor  —  definition. 

1.  An  instruction  to  the  jury  "that,  in  order  to  make  any  fluid  or  liquid 
an  intoxicating  drink,  it  must  be  capable  of  producing  intoxication,  in  the 
usual  sense  and  common  acceptation  of  the  term  intoxication;  that  is,  it 
must  have  in  it  a  sufficient  amount  of  alcohol  to  produce  intoxication  when 
consumed  in  sufficient  quantities,"  properly  propounds  the  law  in  such 
cases,  and  it  was  not  error  to  reject  other  instructions  propounding  a  dif- 
ferent rule  of  liability. 

[See  note  on  this  question  beginning  on  page  1137.] 


—  what  is  —  special  beverages. 

2.  Proof  of  sales  of  "Bevo"  and 
'Temperance  Malt"  without  a  state 
license  therefor,  if  proved  to  be  drinks 
of  like  nature  to  spirituous  liquors, 
wines,  porter,  ale,  and  beer, — to  be 
intoxicating,  in  the  common  accepta- 
tion of  that  word, — ^may  be  given  in 
evidence  under  an  indictment  charg- 
ing defendant;  in  the  language  of  the 
statute,  with  the  unlawful  sale,  offer, 
and  exposure  for  sale  of  spirituous  li- 
quors, wines,  porter,  ale  and  beer,  and 
drinks  of  like  nature;   and  a  count 

Headnotes  by  Miller,  P. 


charging  drinks  to  be  intoxicating  is 
unnecessary. 

[See  15  R.  C.  L.  377  et  seq.,  396.] 

Appeal  —  finding  on  intoxicating  liq- 
uor —  review. 

3.  This  court  will  not,  on  review  of  a 
judgment  of  conviction  in  such  cases, 
disturb  a  verdict  found  by  the  jury  on 
conflicting  evidence,  as  to  whether 
"Bevo,"  or  "Temperance  Malt,"  is 
capable  of  producing  intoxication,  as 
defined  in  said  instruction. 

[See  2  R.  G.  L.  193  et  seq.l 


STATE  V.  HENRY.  113S 

(74   W.   Va.  ft,  81  B.  E.   569.) 

Ebbor  to  the  Circuit  Court  for  Lewis  County  to  review  judgments  con- 
victing defendants  of  violating  the  Intoxicating  Liquor  Law,    Affirmed^ 
The  facts  are  stated  in  the  opinion  of  the  court. 
Messrs.   Brannon  &   Stathers,   for     tains  two  counts,  and  are  alike,  ex- 


plaintiffs  in  error: 

To  make  sale  of  a  drihk  not  named 
in  statute  unlawful,  indictment  should 
aver  that  it  will  produce  intoxication. 

Bishop,  Statutory  Crimes,  §  220; 
Woollen  &  T.  Intoxicating  Liquors, 
§  78 ;  State  v.  Durr,  69  W.  Va.  252,  46 
L.R.A.(N.S.)  764,  71  S.  E.  767. 

Intoxicating  quality  of  drink  sold  be- 
ing the  test,  jury  should  have  been  so 
instructed. 

''Drunkenness''  is  the  state  of  being 
drunk  or  overpowered  by  intoxicants. 

14  Cyc.  1091;  4  Words  &  Phrases, 
3734;  Kenney  v.  Rhinelander,  28  App. 
Div.  246,  50  N.  Y.  Supp.  1088;  Black, 
Intoxicating  Liquors,  §  423;  2  Sackett, 
Instructions  to  Juries,  p.  2045,  §  8198; 
Youngs  V.  Youngs,  130  111.  230,  6  L.R.A. 
548,  17  Am.  St.  Rep.  313,  22  N.  E.  806; 
Halstead  v.  Horton,  38  W,  Va.  727,  18 
S.  E.  953. 

Messrs.  A.  A.  Lilly»  Attorney  Gen- 
eral, John  B.  Morrison  and  J.  E. 
Brown^  Assistant  Attorneys  General, 
and  Charles  P.  Swint,  for  the  State: 

Under  the  count,  which  alleges  gen- 
erally a  sale  of  spirituous  liquors,  wine, 
porter,  ale,  beer,  etc.,  all  the  evidence 
introduced  was  admissible. 

State  V.  Good,  56  W.  Va.  215,  49  S. 
E.  121;  State  v.  Gillispie,  63  W.  Va. 
152,  59  S.  E.  957;  State  v.  Cool,  66  W. 
Va.  86,  66  S.  E.  740;  State  v.  Durr,  69 
W.  Va.  251,  46  L.R.A.(N.S.)  764,  71 
S.  E.  767;  State  v.  Oliver,  26  W.  Va. 
427,  53  Am.  Rep.  79. 

The  indictment,  in  alleging  a  sale  of 
a  drink  of  like  nature  to  spirituous 
liquors,  follows  the  language  of  the 
statute. 

United  States  v.  Mills,  7  Pet.  138,  8 
L.  ed.  636;  State  v.  Paddock,  24  Vt. 
315;  State  v.  Bierce,  27  Conn.  319. 

It  is  not  necessary,  in  the  trial  of  an 
indictment  under  the  statute,  for  the 
court  in  an  instruction  to  define  what 
constitutes  intoxication.  It  is  enough 
to  charge  that  the  evidence  must  prove 
intoxication. 

Woollen  &  T.  Intoxicating  Liquors, 
§  1086;  Shorb  v,  Webber,  118  111.  126, 
58  N.  E.  949;  Black,  Intoxicating 
Liquors,  §  423;  State  v.  Kelley,  47  Vt. 
294. 

Miller,  P.,  delivered  the  opinion  of 
the  court : 

The  indictment  m  each  case  con- 


cept that  the  second  count  in  the 
Bumside  Case,  in  addition  to  charg- 
ing the  unlawful  sale,  offer,  and'ex- 
posure  for  sale  of  certain  malt 
drinks  commonly  called  "Bevo," 
adds,  "and  Temperance  Malt,"  being 
"drinks  of  a  like*  kind  and  nature 
to  spirituous  liquors,  wings,  porter, 
ale,  and  beer."  The  first  counts 
charge  that  defendants  "without 
having  obtained  a  state  license 
therefor,  as  required  by  law,  did  un- 
lawfully sell,  offer,  and  expose  for 
sale,  spirituous  liquors,  wines,  por- 
ter, ale,  and  beer,  and  drinks  of  a. 
like  nature." 

We  will  consider  only  such  of  the 
errors  assigned  as  are  argued  and 
relied  on  here,  treating  the  others  as 
abandoned. 

The  demurrers  to  the  indictments 
and  each  count  thereof  were  over- 
ruled. The  first  counts  are  conced- 
edly  good ;  but  it  is  said  the  second 
counts  are  bad  for  failure  to  allege,, 
in  addition  to  what  is  alleged,  that 
"Bevo"  and  "Temperance  Malt"  are 
in  fact  drinks  which  will  produce 
intoxication.  We  need  not  bother 
about  this  question.  Our  cases  hold 
that  evidence  of  the  sale,  offer,  or 
exposure  to  sale  of  any  mixture  or 
liquids  which  will  produce  intoxi- 
cation, is.  admissible  under  an  in^ 
dictment  charging,  as  the  first  count 
in  each  case  does,  the  unlawful  sale, 
offer,  and  exposure 
for  sale  of  spiritu-  lra*iJilUhS  i^ 
ous  liquors,  wines,  Kt^eVlI^e.. 
porter,  ale,  beer, 
and  drinks  of  a  like  nature.  State 
V.  Good,  56  W.  Va.  215, 49  S.  E.  121 ; 
State  V.  Gillispie,  63  W.  Va.  152,  59 
S.  E.  957. 

True,  Judge  Brannon,  in  State  v.. 
Durr,  69  W.  Va.  251,  46  L.R.A. 
(N.S)  764,  71  S.  E.  767,  arguendo, 
quotes  Woollen  &  Thornton  on  In- 
toxicating Liquors^  §  78,  to  the  ef- 
fect that  if  the  liquor  be  not  judi- 
cially known  as  a  prohibited  liquor^ 
then  it  must  be  alleged  that  it  is  an 
intoxicating  liquor,  which  would  be 
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true,  perhaps,  under  our  law,  if  the 
indictment  alleged  a  sale  of  a  li- 
quor, mixture,  or  liquid  not  so 
judicially  known  as  a  prohibited' 
liquor.  But  Judge  Brannon  evi- 
dently did  not  have  the  question  of 
pleading  before  him  in  that  case, 
and  did  not  mean  to  imply  that  proof 
of  the  intoxicating  character  of  the 
liquor  sold  would  not  be  admissible 
under  an  indictment  charging,  as 
the  first  counts  in  these  indictments 
do,  a  sale  of  spirituous  liquors  con- 
trary to  law.  It  was  not  his  in- 
tention to  overrule  State  v.  Good  and 
State  V.  Gillispie,  supra,  in  which 
lie  had  so  recently  concurred,  hold- 
ing to  the  contrary. 

The  ground  of  error  most  strong- 
ly urged  is  the  refusal  of  the  court, 
by  several  instructions  proposed  by 
defendants,  to  define  "intoxication*' 
as  used  in  ^1,  chapter  32,  Code 
1906,  providmg  that  "all  mixtures, 
preparations  or  liquids  which  will 
produce  intoxication,  whether  they 
are  patented  or  not,  shall  be  deemed 
spirituous  liquors  within  the  mean- 
ing of  this  section."  Lexicogra- 
phers, text-writers,  and  judicial  de- 
cisions are  appealed  to  for  defini- 
tion. It  is  apparent  that  the  only 
question  which  could  be  fairly  pre- 
sented to  the  jury  under  the  indict- 
ments, and  under  the  statute,  was 
whether-  the  liquor  sold  would  pro- 
duce intoxication  in  the  ordinary 
and  common  acceptation  of  the  word, 
when  drunk  in  sufficient  quantities. 
This  question,  we  think,  was  fully 
and  fairly  presented  to  the  jury  on 

the  trial,  particu- 
larly by  defend- 
ants' instructions  given  by  the 
<^ourt,  in  the  language,  or  effect,  fol- 
lowing: "The  court  instructs  the 
jury  that  in  order  to  make  any 
Huid  or  liquid  an  intoxicating  drink, 
it  must  be  capable  of  producing  in- 
toxication in  the  usual  sense  and 
common  acceptation  of  the  term  in- 
toxication ;  that  iS|  it  must  have  in 
it  a  sufficient  amount  of  alcohol  to 
produce  intoxication  when  consumed 
in  sufficient  quantities."  We  think 
this  instructian  sufficiently  covered 
the  eaae*  Woollen  &  T.  Intoxicating 
Liquors,  §  1086;  Shorb  v.  Webber, 


— deftnltion. 


188,  111.  126,  58  N.  E.  949;  Buck  v. 
Maddock,  167  HI.  219,  47  N.  E.  208. 
It  was  not  a  questiiui  before  the 
jury  as  to  what  a  man's  condition 
had  to  be  before  he  could  be  said  to 
be  intoxicated,  varying  often  ac- 
cording to  the  circumstances  and 
conditions  under  which  he  might  be 
placed.  The  sole  question  before 
the  jury  on  the  trial  was  whether 
the  liquor  charged  to  have  bean  un- 
lawfully sold  would,  as  stated  in  the 
instructions,  produce  intoxication. 
We  see  no  error,  therefore,  in  the  in- 
structions, ot  modifications  of  the 
instructions,  as  given  on  the  trial 

On  the  question  whether  "Bevo" 
or  "Temperance  Malt,"  admitted  to 
have  been  sold  by  defendants, 
would  produce  intoxication  as  de- 
fined by  the  instructions,  the  evi- 
dence was  very  conflicting.  Accord- 
ing to  some  of  the  witnesses,  they 
contained  from  1.31  to  2.05  per 
cent  by  weight  of  alcohol,  while  in 
ordinary  beer  the  percentage  ranges 
from  8  to  4  per  cent.  Some«of  tiie 
witnesses  said  the  human  stomach 
could  not  contain  enough  of  **Bevo" 
or  "Temperance  Malt"  to  produce 
intoxication;  others,  that  it  could; 
some,  speaking  from  experience  in 
the  use  of  it,  thought  that  it  would 
not  produce  intoxication.  Witnesses 
for  the  defendants  testified  that 
these  drinks  were  made  of  the  same 
material,  and  in  the  same  way,  as 
ordinary  beer,  except  that  they  con- 
tained less  alcohol,  and  only  enough 
to  keep  them  fresh  a  reasonable 
time,  and  not  in  sufficient  quantities 
to  intoxicate.  On  this  kind  of  con- 
flicting evidence  the  ^ppeai-iindtit. 
jury  found  agamst  on  intoxioattns 
defendants,  and  we  "«— --^•-- 
cannot,  on  familiar  principles,  re- 
verse their  fijiding. 

The  judgments  below  will,  there- 
fore, be  affirmed. 

NOTE. 

The  test  of  the  intoxicating  charac^ 
ter  of  liquor  is  the  subject  of  the  anno- 
tation beginning  at  page  1137,  post 
Specifically,  as  to  actual  capacity  to 
intoxicate,,  see  page  1141,  of  that 
note. 
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V. 

STATE  OP  OKLAHOMA. 

OMahoma  Criminal  Court  of  Appeal^  July  14,  1917. 
(13  Okla.  Crim.  Rep.  604, 166  Pac.  77.) 

Intoxicating  liquor  —  definition. 

1.  "Intoxicating  liquor,"  as  this  phrase  is  used  in  the  prohibitory  liquor 
statutes  of  this  state,  is  an  alcoholic  liquor,  and  in  order  to  come  under 
the  ban  of  the  law  such  liquor  must  either  contain  more  than  ^  of  1  per 
t;ent  of  alcohol,  or  a  sufficient  quantity  of  it,  in  a  liquor  or  compound  capa- 
ble of  being  used  as  a  beverage,  to  intoxicate  a  human  being. 

[See  note  on  this  queatixm  beginning  on  page  1137.] 


Evidence  —  sufficiency  -*-  sale  of  in- 
toxicating liquor. 

2.  In  the  trial  of  a  person  on  an  in- 
formation which  charges  the  sale  of 
intoxicating  liquor,   the  proof   should 

Headnotes  by  Armstrong,  J. 


establish  the  fact  that  such  liquor  is 
intoxicating,  in  addition  to  other  neces- 
sary facts;  otherwise',  a  judgment  of 
conviction  cannot  stand. 
[See  16  R.  C.  L.  376,  896.] 


Error  to  the  County  Court  for  Bryan  County  (Rappolee,  J.)  to  review  a 
judgment  convicting  defendant  of  selling  intoxicating  liquor  in  violation  of 
law.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Utterback  &  MacDonald.  for 

plaintiff  in  error: 

To  sustain  the  conviction,  evidence 
showing  that  the  compound  was  an  ^'in- 
toxicating  liquor*'  was  necessary. 

Markinson  v.  State,  2  Okla.  Crim. 
Bep.  323, 101  Pac.  368 ;  Benson  v.  State» 
10  Okla.  Grim.  Rep.  16,  133  Pac.  271; 
Bowes  V.  State,  7  Okla.  Crim.  Rep.  316, 
126  Pac.  580 ;  Gresham  v.  State,  9  Okla, 
Crim.  Rep.  661, 132  Pac.  1122;  Ex  parte 
Hunnicutt,  7  Okla.  Crim.  Rep.  213,  123 
Pac.  179;  Tracy  v.  State,  9  Okla.  Crim. 
Rep.  532,  132  Pac.  692;  Lynn  v.  State, 
5  Okla.  Crim.  Rep.  115,  113  Pac.  989; 
McHugh  V.  Territory,  17  Okla.  2,  86 
Pac.  433;  Bilton  v.  Territory,  1  Okla. 
Crim.  Rep.  566,  99  Pac.  163. 

The  court  erred  in  overruling  the  mo- 
tion of  the  defendant,  which  was  filed 
at  the  close  of  the  evidence  on  the  part 
of  the  state,  for  an  instructed  verdict 

Benson  v.  State,  10  Okla.  Crim.  Rep. 
16,  133  Pac  271;  Bowes  v.  State,  7 
Okla.  Crim.  Rep.  316,  126  Pac.  580; 
•Gresham  v.  State,  9  Okla.  Crim.  Rep. 
661,  132  Pac.  1122;  Ex  parte  Hunni- 
cutt, 7  Okla,  Crim.  Rep.  213,  123  Pac. 
179 ;  Tracy  v.  State,  9  Okla.  Crim.  Rep. 
-582,  132  Pac.  692. 


Mr.  R  McMillan,  Assistant  Attor- 
ney General,  for  the  State. 

Armstrong  J.,  delivered  the  opin- 
ion of  the  court : 

The  plaintiff  in  error,  T.  J.  Estes, 
was  convicted  in  the  county  court  of 
Bryan  county  on  a  charge  of  selling 
intoxicating  liquor,  and  appeals  to 
this  court  for  a  reversal  of  the  judg- 
ment. 

The  information  first  filed 
charged  the  plaintiff  in  error  wfth 
the  sale  of  a  certain  liquor  or  com- 
pound known  as  "Vina  Vita'*  to  one 
Dave  Le  Flore,  and  that  the  liquor 
or  compound  was  capable  of  being 
used  as  a  beverage,  and  contained 
more  than  i  of  1  per  cent  of  alcohol, 
measured  by  volume. 

An  amended  information  was  filed 
which  charged  the  sale  of  5  quarts 
of  intoxicating  liquor  or  compound 
commonly  known  as  Vina  Vita,  to 
Dave  Le  Plorei. 

It  will  be  noted  that  in  the  form- 
er information  the  charge  was  based 
upon  the  liquor  being  capable  of  use 
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as  a  beverage,  and  that  it  con- 
tained more  than  i  of  1  per  cent  of 
alcohol.  In  the  latter,  the  informa- 
tion simply  charges  the  sale  of  in- 
toxicating liquor. 

The  testimony  offered  by  the  state 
was  from  one  witness,  Dave  Le 
Flore,  the  party  to  whom  the  sale 
was  made.  He  testified  that  he 
lived  3  miles  southeast  of  Benning- 
ton, in  Bryan  county;  that  he  has 
known  T.  J.  Estes  for  eight  or  nine 
years;  that  in  December,  1913,  he 
bought  some  patent  medicine  from 
him,  known  as  Vina  Vita ;  that  three 
bottles  were  purchased  by  him,  and 
two  bottles  by  another  party  for 
him;  that  he  drank  two  and  a  half 
bottles  of  the  five ;  that  they  were  all 
labeled  alike;  that  he  did  not  drink 
anything  else  that  day,  and  that 
these  two  and  a  half  bottles  made 
him  dizzy ;  made  him  crazy ;  that  he 
had  been  drunk  a  good  many  times ; 
that  he  did  not  know  how  long  he 
stayed  in  town  after  drinking  the 
contents  of  the  bottles;  that  the 
town  marshal  told  him  he  had  better 
go  home;  that  he  was  twenty-five 
years  old,  and  did  not  know  how 
many  times  he  had  been  drunk; 
that  he  had  been  drunk  sometimes 
every  two  or  three  weeks,  and 
sometimes  not  so  often,  and  some- 
times a  little  more  often ;  that  he  had 
not  been  drinking  any  whisky  upon 
the  date  in  question,  nor  upon  the 
night  before.  Bill  Madell  and  Bill 
Purcejl  drank  some  of  the  liquor 
contained  in  the  bottles.  Witness 
denied  having  any  whisky,  but  ad- 
mitted that  he  telephoned  Madell 
he  had  whisky,  but  says  that  he 
called  the  concoction  purchased 
from  defendant  whisky ;  that  he  was 
not  drinking  nor  drunk  when  he 
bought  these  bottles ;  that  this  Vina 
Vita  made  him  sick,  and  that  he 
vomited  after  he  got  home;  that  he 
could  not  describe  the  feeling  and 
sickness. 

At  the  close  of  this  testimony  a 
demurrer  to  the  evidence  was  inter- 
posed, and  the  defendant  requested 
the  court  to  advise  the  jury  to  re- 
turn a  verdict  of  not  guilty.  The 
demurrer  was  overruled,  and  the 


request  denied,  whereupon  the  de- 
fendant introduced  Bill  Madell,  wha 
testified  that  he  knew  Dave  Le  Flore 
and  was  with  him  several  times  dur- 
ing the  day  he  purchased  the  Vina 
Vita  from  the  Estes  drug  store; 
that  Bill  Purcell  was  also  with  him ; 
that  Dave  Le  Flore  was  drunk  that 
morning;  came  in  drunk  from  his 
home;  that  he  telephoned  him  the 
night  before  that  he.  would  bring 
some  whisky,  but  did  not  bring  it; 
that  the  next  morning  after  the  sale 
is  alleged  to  have  been  made  he  saw 
the  prosecuting  witness,  and  he  had 
about  a  half  quart  of  whisky,  and 
was  drinking  it  before  he  purchased 
the  Vina  Vita.  Witness  testified 
that  he  had  drunk  Vina  Vita,  and 
that  it  would  not  make  him  drunk, 
but  that  it  would  make  him  sick  if 
he  drank  enough  of  it;  that  he  could- 
not  drink  very  much  of  it. 

John  Smith  testified  on  behalf  of 
the  defendant  that  he  knew  the  pros- 
ecuting witness,  Dave  Le  Flore,  and 
was  with  him  on  the  morning  that 
the  sale  is  alleged  to  have  been 
made,  and  that  he  was  drinking  be- 
fore he  got  to  town. 

Bill  Purcell,  who  was  introduced 
in  rebuttal  by  the  state,  testified 
that  he  drank  some  of  the  Vina  Vita 
in  question,  and  in  response  to  the 
question,  ^*What  effect,  if  any,  did  it 
have  on  you?"  he' answered,  "Sick^ 
and  dizzy  about  the  head.'" 

A  number*  of  assignments  of  er- 
ror are  urged  in  the  brief.  A  dis- 
cussion of  one,  however,  will  dis- 
pose of  this  controversy.  That  is 
based  upon  the  proposition  that  the 
state  has  failed  to  make  a  case  suf- 
ficient to  warrant  a  conviction. 

It  will  be  remembered  that  the 
amended  information  charged  the 
defendant  with  the  sale  of  intoxi- 
icating  liquor  or  compound.  In 
order  to  sustain  the  information, 
the  words,  "or  compound,"  will  be 
treated  as  surplusage.  The  infor- 
mation, therefore,  charges  the  sale 
of  intoxicating  liquor,  and  the  proof 
shows  that  the  same  was  a  com- 
pound, which  is  also  a  liquor,  com- 
monly kept  in  drug  stores  over  the 
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(IS  Okla.  Crim.  Rep. 

8tate»  and  eommonly  sold  as  a  pro- 
prietary medicine. 

Dr.  W.  G.  Short,  a  public  drug 
and  food  inspector,  testified  that  the 
concoction  was  a  proprietary  medi- 
cine, and  was  commonly  sold  in  drug 
stores  throughout  the  state  of  Okla- 
homa; that  it  was  not  intoxicating. 

The  proof  on  behalf  of  the  state 
does  not  establish  that  this  liquor  is 
intoxicating  liquor,  nor  that  it  was 
an  intoxicating  compound  as  to  that 
matter.  The  most  that  is  estab- 
lished is  that  five  bottles  of  the 
stuflf  were  sold,  three  to  Dave  Le 
Flore  and  two  to  Bill  Purcell,  and 
that  it  made  Le  Flore  sick  and 
dizzy  and  made  Purcell  sick  and 
dizzy.  Neither  of  them  says  that  it 
made  him  drunk. 

There  are  a  great  many  com- 
pounds used  for  treating  ills  of  the 
human  race  which  will  render  a 
person  sick  or  dizzy  if  too  much  of 
the  same  is  taken,  but  will  not  in- 
toxicate him  in  the  sense  that  he 
will  become  inebriated.  The  intoxi- 
cation contemplated  by  the  statute 
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is  an  alcoholic  one,  and  a  liquor,  in 
order  to  come  under  the  ban  of  the 

law,    must   contain  ,^toxie«ti«« 
more   than  i  of  1  iianor- 
per  cent  alcohol,  or  «*«»"*««• 
a  suflScient  quantity  of  it,  in  a  li- 
quor or  compound  capable  of  being 
used  as  a  beverage,  to  intoxicate  a 
human  being.    Otherwise,  the  pro- 
hibitory liquor  statute  is  not  appli- 
cable. In  this  case,  after  filing  the 
amended     ihforma- 
tion,       the       state  0uiiic1eB^-Mie 
should  have  proved  f/^io^******"* 
that  the  liquor  was 
intoxicating    or    should   have   dis- 
missed   the    prosecution.     Having 
failed  to  proye  that  the  liquor  was 
intoxicating,  or   that   it  contained 
more  than  i  of  1  per  cent  alcohol, 
the  prosecution  failed.     The  judg- 
ment should  have  been  an  acquittal 
instead  of  a  conviction. 

The  judgment  is  reversed,  and 
the  cause  remanded,  with  directions 
to  grant  a  new  trial. 

Doyle,  P.  J.,  and  Matson,  J.,  con- 
cur. 


ANNOTATION, 
Test  of  intoxicating  character  ot  Hquor. 


I.  Liquors  in  general: 

a.  Presence  of  alcohol,  1187. 

b.  Specific   percentage   of   alcohol, 

1140. 

c.  Actual  capacity  to  intoxicate: 

1.  Generally,  1141. 

2.  Under    New    York   statute, 

1153. 
n.  Medicinal  compounds: 
a.  Use  as  beverage: 

1.  Crenerally,  1164. 

2.  Under  Kansas  statute,  1168. 

J.  lAquora  in  peneraU 
a.  Presence  of  alcohol. 

Where  a  statute  regulating  the  sale 
and  manufacture  of  intoxicating  li- 
quors provides  that  the  words,  "intoxi- 
cating liquors,"  as  used  therein,  shall 
be  construed  to  mean  "alcohol,"  or 
provides  that  they  shall  be  construed 
to  mean  "fermented,  vinous,  or  spiritu- 
ous liquors,  or  any.  composition  of 
whic^i  fermented,  vinous,  or  spirituous 
4  A.L.R;— 72 


II.  a — continued. 

3.  Under      Missouri      statute^' 

1161. 

4.  Under   New   York   statute, 

1161. 

5.  Under  North   Dakota  stat* 

ute,  1161. 

6.  Under     Oklahoma     statute, 

1162. 

b.  Purpose  of  sale,  1163. 

III.  Preserved  fruits,  1166. 

liquors  is  a  part,"  it  being  a  matter 
of  general  knowledge  that  alcohol  is 
a  constituent  element  of  fermented, 
vinous,  or  spirituous  liquors,  a  liquor 
is  held  to  be  intoxicating  thereunder 
which  contains  alcohol  in  any  quan- 
tity whatsoever,  and  is  sQld  or  used  as 
a  beverage,  regardless  of  the  amount 
of  alcohol  actually  present  in  it,  or  of 
its  capacity  in  fact  to  produce. intoxi- 
cation. State  v.  Certain  Intoxicating 
Liquors  (1888)  76  Iowa,  248,  2  L.R.A. 
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408,  41  N.  W.  6;  State  v.  Colvin  (1905) 
127  Iowa,  652,  103  N.  W.  968 ;  State  v. 
Martin  (1910)  230  Mo.  1,  139  Am.  St. 
Rep.  628,  129  S.  W.  931 ;  State  v.  Burk 
(1911)  234  Mo.  574,  137  S.  W.  969,  af- 
firming  (1910)  151  Mo.  App.  188,  131 
S.  W.  883;  State  v.  Hanson  (1911)  234 
Mo.  583, 137  S.  W.  968 ;  State  v.  Gamma 

(1910)  149  Mo.  App.  694,  129  S.  W. 
734;  State  v.  Wills  (1911)  154  Mo. 
App.  605,  136  S.  W.  25. 

An  Iowa  statute  provides  that  the 
words,  "intoxicating  liquors,"  as  used 
therein,  "shall  be  construed  to  mean 
alcohol,  wine,  beer,  spirituous,  vinous, 
and  malt  liquors,  and  all  intoxicating 
liquors  whatever."  The  court  held 
thereunder,  in  State  v.  Certain  Intoxi- 
cating Liquors  (1888)  76  Iowa,  243, 
2  L.R.A.  408,  41  N.  W.  6,  that  alcohol 
was,  therefore,  an  intoxicating  liquor, 
regardless  of  the  fact  that  the  quan- 
tity drank  at  any  time  would  not  in- 
toxicate, and  that  it  was  immaterial, 
in  a  statutory  sense,  what  effect  alco- 
hol might  have  on  the  human  system; 
it  was  an  intoxicating  liquor.  That 
was  to  say,  the  statute  provided  that 
alcohol  was  an  intoxicant,  whenever 
and  however  used  as  a  beverage;  and 
no  matter  how  it  might  be  diluted  or 
disguised,  it  so  remained,  simply  be- 
cause the  statute  so  declared.  And 
in  State  v.  Colvin  (1905)  127  Iowa,  632, 
103  N.  W.  968,  the  court  said :  "The 
statute  (Code,  §  2382)  specifically  de- 
clares that  alcohol  is  an  intoxicating 
liquor,  and  proof  that  liquor  used  as 
a  beverage  contains  alcohol  is  suffi- 
cient to  establish  its  character  as  in- 
toxicating liquor,  however  much  the 
alcohol  may  be  diluted,  or  however 
weak  its  intoxicating  effect  as  a  bever- 
age may  be.  The  statute  so  declares, 
and  it  is  conclusive." 

The  term,  "intoxicating  liquor,"  as 
used  in  the  Missouri  Prohibition  Stat- 
utes,— the  Dramshop  Law  (Rev.  Stat. 
1855,  chap.  57,  §  31;  Rev.  Stat.  1909, 
§  7222),  and  the  Local  Option  Act 
(Rev.  Stat.  1909,  §  7243) ,— embraces 
any  beverage  containing  alcohol  in 
any  quantity  whatever.  State  v.  Mar- 
tin (1910)  230  Mo.  1,  139  Am.  St.  Rep. 
628,   129   S.   W.   931;    State   v.   Burk 

(1911)  284  Mo.  574,  137  S.  W.  969,  af- 
firming  judgment  (1910)  151  Mo.  App. 


188,  131  S.  W.  883;  State  v.  Hanson 
(-911)  234  Mo.  583,  137  S.  W.  968; 
State  V.  Gamma  (1910)  149  Mo.  App. 
694,  129  S.  W.  734;  State  v.  Wills 
(1911)  154  Mo.  App.  605,  136  S.  W.  25. 
Thus,  in  State  v.  Martin  (Mo.)  supra, 
the  court  said:  ^'At  the  date  of  th^ 
passage  of  the  Local  Option  Act  of 
1887  we  had  in  this  state,  as  we  now 
have,  a  general  Dramshop  Law,  which 
made  full  provision  for  the  obtaining 
of  a  license  as  a  dramshop  keeper  to 
dispense  intoxicating  drinks.  No  per- 
son was  permitted,  directly  or  indirect- 
ly, to  sell  intoxicating  liquors  in  any 
quantity  less  than  3  gallons,  either  at 
retail  or  in  the  original  package,  with- 
out taking  out  a  license  as  a  dram- 
shop keeper.  The  lawmakers  of  this 
state,  to  the  end  that  there  should  be 
no  misunderstanding  as  to  what  was 
meant  by  'intoxicating  liquor,'  defined 
the  term,  'intoxicating  liquor,'  in  this 
way:  'The  term,  "intoxicating  li- 
quor," as  used  in  this  chapter,  shall 
be  construed  to  mean  fermented, 
vinous,  and  spirituous  liquors,  or  any 
composition  of  which  fermented,  vi- 
nous, or  spirituous  liquors  is  a  part, 
and  all  the  foregoing  provisions  shall 
be  liberally  construed  as  remedial  in 
their  character.'  .  .  .  The  general 
Dramshop  Law  regulating  the  sale  of 
intoxicating  liquors  recognized  that 
any  composition  of  which  alcohol 
formed  a  part  was  an  intoxicating  li- 
quor, and  this  was  true  regardless  of 
the  percentage  of  alcohol  forming  the 
part  of  the  composition ;  hence,  it  fol- 
lows that,  under  the  general  Dram- 
shop Law  in  existence  at  the  time  of 
the  adoption  of  the  Local  Option  Act 
involved  in  this  proceeding,  any  com- 
position of  which  any  amount  of  alco- 
hol whatever  formed  a  part  was  treat- 
ed as  an  intoxicating  liquor,  and  its 
sale  prohibited,  exciept  upon  the  ob- 
taining of  a  license  as  a  dramshop 
keeper  for  the  purpose  of  making  such 
sale.  Therefore,  prior  to  the  adop- 
tion of  the  Local  Option  Law,  any  per- 
son selling  as  a  beverage  any  com- 
position of  which  any  alcohol  what- 
ever formed  a  part  was  guilty  of  a 
misdemeanor,  unless  it  should  be  made 
to  appear  that  he  was  duly  licensed  as 
a  dramshop  keeper  authorized  to  sell 
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such  beverage.  .  •  •  The  definitioii 
of  'intoxicating  liquor/  as  contained  in 
the  statute  at  this  date,  was  first  adopt- 
ed by  the  general  assembly  in  the 
year  1855,  and  has  remained  in  full 
force  as  the  law  of  this  state  from  that 
date  to  the  present  time.  In  our  opin* 
ion,  the  general  assembly  in  the  adop-^ 
tion  of  the  Local  Option  Act  of  1887, 
in  the  employment  of  tho  term,  'intoxi- 
cating liquor,'  had  in  contemplation 
intoxicating  liquor  as  denned  by  the 
general  Dramshop  Law,  and  such  act 
was  leveled  at  the  evils  of  intemper- 
4ince  which  might  result  from  the  sale 
of  intoxicating  liquor  in  the  manner 
provided  by  the  general  Dramshop 
Law.  .  •  .  The  law  of  this  state 
haying  definitely  determined  as  to 
what  the  term,  'intoxicating  liquor/ 
should  be  construed  to  mean,  it  fol- 
lows that  it  is  not  permissible,  and 
there  is  no  necessity  for  so  doing, 
to  examine  into  the  actual  intoxicat^- 
ing  properties  of  the  composition  sold 
as  a  beverage,  which  contains  any 
alcohol  whatever.  .  .  .  Entertain- 
ing the  views  upon  this  proposition  to 
which  we  have  given  expression,  our 
conclusion  is  that  the  term,  'intoxicat- 
ing liquor/  as  employed  in  the  title 
of  the  act,  necessarily  embraced  any 
beverage  containing  alcohol  in  any 
quantity  whatever.  Doubtless,  the 
central  idea  in  the  minds  of  the  law- 
makers when  defining  intoxicating  li-  . 
quor,  and  in  avoiding  the  dealing  with 
any  percentages  of  alcohol  in  composi- 
tions in  order  to  make  them  an  intoxi- 
cating liquor,  and  simply  making  com- 
positions sold  as  a  beverage,  contain- 
ing any  alcohol  whatever,  intoxicating 
liquors,  was  to  prevent  the  facilities 
for  violating  the  laws  of  this  state 
regulating  the  sale  of  intoxicating  li- 
quors. Manifestly,  the  legislature 
deemed  it  best  to  definitely  state  what 
should  be  termed  and  treated  as  intoxi- 
cating liquors,  rather  than  to  leave 
that  subject  to  be  determined  by  ex- 
perts in  the  numerous  prosecutions 
by  the  state,  which  would  have  neces- 
sarily arisen,  had  the  general  assem- 
bly failed  to  have  definitely  settled  as 
to  what  should  constitute  intoxicating 
liquors.  We  are  unwilling,  in  view  of 
the  legislation  in  this  state  upon  the 


subject  of  the  sale  of  intoxicating  li- 
quors, to  hold  that  there  must  at  least 
be  i  of  1  per  cent  of  alcohol  in  the 
composition  sold  as  a  beverage,  in  or- 
der for  it  to  be  termed  'intoxicating 
liquor'  under  the  provisions  of  the 
Local  Option  Act.  To  so  hold  would 
give  rise  to  hundreds  of  prosecutions 
by  the  state  for  the  violation  of  the 
Liquor  Laws,  and  furnish  a  field  for 
the  display  of  the  knowledge  of  the 
expert,  both  as  to  the  amount  of  alco- 
hol contained  in  the  composition  sold 
as  a  beverage,  and  as  to  whether  or  not 
the  beverage  was  in  fact  intoxicating." 
So  in  State  v.  Hanson  (1911)  234  Mo. 
683,  137  S.  W«  968,  the  court  said: 
"The  fact  that  some  people  would  be- 
come intoxicated  by  the  use  of  a  very 
small  quantity  of  alcoholic  stimulants, 
while  others  could  imbibe  an  indefinite 
quantity  of  the  same  beverage  and  re- 
main sober,  made  it  necessary  to  have 
some  fixed  rule  for  determining  what 
were  intoxicating  liquors.  Accord- 
ingly»  as  early  as  1855,  the  .following 
section  was  inserted  in  the  Dramshop 
Law  of  our  state :  'Sec.  31.  The  term 
intoxicating  liquor,  as  used  in  this  act, 
shall  be  construed  to  mean  fermented, 
vinous,  and  spirituous  liquors,  or  any 
composition  of  which  fermented,  vi- 
nous, or  spirituous  liquor  is  a  part/ 
This  section  has  been  carried  through 
all  subsequent  revisions  of  our  stat- 
utes, and  IS  now  §  7222,  Rev.  Stat. 
1909.  It  will  not  be  denied  that  all 
fermented,  vinous,  and  spirituous  li- 
quors conta-in  alcohol.  Consequently, 
the  words,  'intoxicating  liquor/  as 
used  in  our  dramshop  statutes  for 
more  than  half  a  century,  have  meant 
any  beverage  containing  any  percent- 
age of  alcohol,  however  small.  The 
Local  Option  Law  deals  with  the  same 
subject  as  the  Dramshop  Law,  to  wit, 
the  sale  of  beverages  containing  alco- 
holic stimulants,  and  was  intended, 
wherever  adopted,  to  suspend  and  sup- 
plant the  Dramshop  Law.  The  words, 
'intoxicating  liquor,'  as  they  had  stood 
in  our  statutes  nearly  half  a  century, 
having  meant,  and  having  been  con- 
strued to  embrace,  all  beverages  con- 
taining alcohol  in  any  quantity,  it  ife 
perfectly  clear  to  our  minds  that  those 
wordd,'  as  used  In  the  title  to'the  Local 
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Option  Law,  were  likewise  intended 
to  include  every  beverage  composed  in 
whole  or  in  part  of  alcohol." 

The  quantity  has  nothing. to  do  with 
th^  matter,  whether  more  or  less;  the 
sale  of  a  beverage  containing  any  alco- 
hol is  prohibited  by  this  law.  State  v. 
Gamma  (1910)  149  Mo.  App.  694,  129 
S..  W.  734. 

In  a  prosecution  for  violation  of  the 
law,  it  is  not  necessary  for  the  state  to 
show  that  the  liquor  or  composition 
in  question  was  sold  as  a  beverage. 
Nor  is  it  any  defense  to  show  that  it 
was  sold  in  good  faith  for  medicinal 
purposes.  The  only  issues  that  can  be 
raised  are  the  questions  whether  or 
not  the  liquor  sold  contained  alcohol 
and  was  of  such  character  that  it 
could  be  used  as  a  beverage,  or  wheth- 
er it  contained  alcohol  and  was  used 
as  a  beverage.  State  v.  Wills  (1911) 
154  Mo.  App.  605,  136  S.  W.  25. 

h.  Specific  percentage  of  alooliol. 

In  some  jurisdictions  the  statutes 
regulating  the  manufacture  and  sale 
of  intoxicants  provide  that  the  term 
"licluors"  shall  include  any  beverage, 
liquor,  or  mixture  of  liquors,  which 
contains  a  certain  specified  percent- 
age of  alcohol.  Under  these  statutes, 
of  course,  the  presence  of  alcohol,  in 
the  stated  percentage  or  more,  brings 
the  liquor  within  the  prohibition  of 
the  statute,  irrespective  of  its  actual 
intoxicating  qualities  when  used  as  a 
beverage. 

California.  —  People  v.  Strickler 
(1914)  25  Cal.  App.  60,  142  Pac.  1121. 

Massachusetts.  —  Com.  v.  Magee 
(1886)  141  Mass.  Ill,  4  N.  E.  819; 
Com.  V.  Brelsford  (1894)  161  Mass. 
61,  36  N.  E.  677. 

Oklahoma.  —  Ex  parte  Hunnicutt 
(1912)  7  Okla.  Crim.  Rep.  213,  123 
Pac.  179.  And  see  the  reported  case 
(EsTES  V.  State,  ante,  1135). 

Rhode  Island. — State  v.  Guinness 
(1889)  16  R.  I.  401,  16  Atl.  910. 

Vermont. — State  v.  Krinski  (1905) 
78  Vt.  162,  62  Atl.  37. 

See  also  the  following  subdivision 
for  statutes  which,  while  niaking  ac^ 
tual  intoxicating  property  the  test, 
provide  that  the  presenee  of  a  specific 


percentage  of  alcohol  shall  be  con- 
clusive. 

A  California  statute  (Wyllie  Local 
Option  Law,  Stat.  1911,  p.  559,  §  21) 
provides  that  "the  term,  'alcoholic 
liquors'  as  used  in  this  act,  shall  in> 
elude  spirituous,  vinous,  and  malt  li- 
quors, and  any  other  liquor  or  mixture 
of  liquors  which  contains  1  per  cent 
by  volume,  or  more,  of  alcohol,  and 
which  is  not  so  mixed  with  other  drugs 
as  to  prevent  its  use  as  a  beverage." 
Thereunder,  in  People  v.  Strickler 
(Cal.)  supra,  it  was  held  that  by  spec- 
ifying the  quantity  of  alcohol  which, 
when  used  in  liquors,  would  brinfir 
them  within  the  condemnation  of  the 
statute,  the  legislature  intended  to  and 
did  establish  a  test  applicable  to  all 
liquors,  the  sale  of  which  was  de- 
signed by  the  statute  to  be  prohibited 
in  any  territory  to  which  the  law^ 
might  appropriately  be  made  appli- 
cable. 

A     Massachusetts     statute     (Pub. 
Stat.  1882,  chap.  100,  §  27)  enacted  as^ 
follows:     "Ale,  porter,,  strong  beer,, 
lager  beer,  cider,  all  wines,  and  any 
beverage    containing    more    than    3 
per  cent  of  alcohol,  by  volume,  at  60 
degrees  Fahrenheit,  as  well  as  dis- 
tilled spirits,  shall  be  deemed  to  be  in- 
toxicating liquor  within  the  meaning^ 
of  this  chapter."    Thereunder,  in  Com. 
V.  Magee  (Mass.)  aupra,  it  was  held 
that  to  convict  of  keeping  for  sale  an. 
intoxicating   liquor,   the   government 
must  prove  beyond  a  reasonable  doubt 
that,  at  the  time  of  the  keeping  for 
sale,  the  liquor  contained  more  than  3 
per  cent  of  alcohol,   by  volume,  at 
60  degrees  Fahrenheit.    And  under  a 
later  statute  (Stat.  1888,  chap.  219), 
enacting  that  "any  beverage  contain- 
ing more  than  1  per  cent  of  alcohol,  by 
volume,    at    60    degrees    Fahrenheit, 
.    .    .     shall  be  deemed  to  be  intox- 
icating liquor  within  the  meaning  of 
the  previous  statute,  it  was  held  in 
Com.  V.  Brelsford  (Mass.)  supra,  that 
under  a  complaint  for  the  illegal  sale 
and  keeping  of  intoxicating  liquors, 
the  issue  was  not  whether  the  liquor 
illegally  kept  for  sale  was  actually  in- 
toxicating, but  whether  it  contained 
more  than  1  per  cent  of  alcohol. 

The  Oklahoma  prohibition  statute 
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tComp.  Laws  1909,  §  4180)  provides 
in  part  as  follows:     "It  shall  be  un* 
lawful  for  any  person,  individual  or 
corporate,  to  manufacture,  sell,  bar- 
ter, give  away,  or  otherwise  furnish, 
except  as  in  this  act  provided,  any 
spirituous,  vinous,  fermented  or  malt 
liquors,  or  any  imitation  thereof  or 
substitute  therefor;   or  to  manufac- 
ture, sell,  barter,  give  away,  or  other- 
wise furnish  any  liquors  or  compounds 
of  any  kind  or  description  whatsoever, 
whether    medicated    or    not,    which 
contain    as    much    as    i    of    1    per 
centum  of  alcohol,  measured  by  vol- 
ume, and  which  is  capable  of  being 
used  as  a  beverage,  except  prepara- 
tions   compounded    by    any    licensed 
pharmacist,  the  sale  of  which  would 
not  subject  him  to  the  payment  of  the 
special  tax  required  by  the  laws  of 
the  United  States,''  etc.    Thereunder, 
in  the  case  of  Ex  parte  Hunnicutt 
(1912)  7  OUa.  Crim.  Rep.  218, 123  Pac. 
179,  the  court  held  that  the  words, 
^'which  contain  as  much  as  i  of  1  per 
centum  of  alcohol,  measured  by  vol- 
ume,'' were  a  limitation  on,  and  gave 
a  fixed  and  definite  legal  meaning  to, 
the  words   "imitation"   and   ^'substi-' 
tute,"  and  that  it  was  the  presence  of 
i  of  1  per  centum  of  alcohol  which 
made  such  substitutes  and  imitations 
unlawful.     The  court  said:     "From 
reading  the  entire  statute,  it  clearly 
4ippears  to  be  the  purpose  of  the  leg- 
islature to  prohibit  the  manufacture, 
sale,  barter,  giving  away,  or  otherwise 
furnishing  of  any  intoxicating  liquors, 
or  any  substitute  or  imitation  thereof 
which  contains  the  elements  of  in- 
toxication to  such  an  extent  as  would 
make  the  use  of  such  substitutes  harm- 
ful or  dangerous.     The  statute  does 
not  leave  this  to  conjecture,  but  goes 
further  and  establishes  i   of  1  per 
centum  of  alcohol,  measured  by  vol- 
ume, as  the  amount  of  the  intoxicating 
element  which  would  make  the  use  of 
auch  substitutes  or  imitations  unlaw- 
ful." 

In  Markinson  v.  State  (1909)  2  Okla. 
Crim.  Rep.  328,  101  Pac.  353,  it  was 
held  that  in  the  prohibition  ordinance 
•of  the  Oklahoma  Constitution,  prior  to 
the  passage  of  the  Prohibition  Law, 
the  words,  "intoxicating  liquors,"  rea* 


sonably  construed,  meant  liquors 
which  would  intoxicate,  and  which 
were  commonly  used  as  beverages  for 
such  purposes,  and  also  any  and  all 
mixtures  thereof,  compounds,  or  sub- 
stitutes for  such  liquors  that  pos- 
sessed intoxicating  qualities.  So,  in 
the  reported  case  (Estes  v.  State, 
ante,  1135),  it  is  held  that  the  intoxi- 
cation contemplated  by  the  statute  is 
an  alcoholic  one,  and  that  a  liquor,  in 
order  to  come  under  the  ban  of  the 
law,  must  contain  more  than  i  of  1  per 
cent  alcohol,  or  a  sufficient  quantity 
of  it,  in  a  liquor  or  compound  capable 
of  being  used  as  a  beverage,  to  intox- 
icate a  human  being. 

A  Rhode  Island  statute  (Pub.  Laws, 
chap.  596,  §  1,  of  May  27,  1886,  as 
amended  by  Pub.  Laws,  chap.  634,  §  1, 
of  May  4,  1887)  enacts  that  "wherever 
the  words  'intoxicating  liquors'  shall 
be  used  in  this  act  they  shall  be 
deemed  to  include  ale,  wine,  rym,  or 
other  strong  or  malt  liquors,  or  any 
mixed  liquors  a  part  of  which  is  ale, 
wine,  rum  or  other  strong  or  mixed 
liquors,  or  any  liquor  or  mixture  of 
liquors  which  shall  contain  more  than 
2  per  cent  by  weight  of  alcohol." 
These  words  do  not  purport  to  change 
the  nature  of  things;  and  make  liquors 
intoxicating  which  are  not  intoxicat- 
ing, but  simply  enact  that  the  words, 
''intoxicating  liquors,"  where  used  in 
the  act,  shall  be  deemed  to  incude  "any 
liquor  or  mixture  of  liquors  which 
shall  contain  more  than  2  per  cent,  by 
weight,  of  alcohol,"  whether  intoxicat- 
ing or  not.  State  v.  Guinness  (1889) 
16  R  L  401,  16  Atl.  910. 

A  Vermont  statute  (Act  of  1902, 
No.  90,  §  21 J  Pub.  Stat.  1906,  §  5101) 
provides  that  the  words,  "'intoxicat- 
ing liquor,'  or  'liquor,'  as  used  in  this 
chapter,  shall  include  spirituous  or  in- 
toxicating liquor,  malt  liquors,  lager 
beer,  fermented  wine,  fermented  cider, 
distilled  spirits,  and  any  beverage 
which  contains  more  than  1  per  cent 
of  alcohol,  by  volume,  at  60  degrees 
Fahrenheit."  State  v.  Krftiski  (1905) 
78  Vt  162,  62  Atl.  87. 

c.  Actual  capacity  to  intoxicate* 
1.  OeneraUy, 

In    a    majority    of    jurisdictions. 
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wherein  the  statutes  regulating:  the 
manufacture  and  sale  of  intoxicants 
use  the  general  phrase,  "intoxicating 
liquors,"  the  presence  of  any  alcohol 
whatsoever,  or  of  a  certain  percentage 
thereof,  in  a  liquor  capable  of  use  as  a 
beverage,  does  not  render  it  an  in- 
toxicant; but  an  intoxicating  liquor, 
within  the  meaning  of  that  phrase  as 
used  in  these  statutes,  is  a  liquor  capa- 
ble of  being  used  as  a  beverage,  and 
one  which,  when  so  used,  will  produce 
actual  intoxication.  See  the  cases  cit- 
ed throughout  this  subdivision. 

Thus,  in  some  states,  the  require- 
ment is  simply  that  it  will  or  may  pro- 
duce intoxication  when  used  as  a  bev- 
erage. 

Dakota.-r.peopIe  v.  Sweetser  (1876) 
1  Dak.  308,  46  N.  W.  452. 

Idaho.— Re  Lockman  (1910)  18  Ida- 
ho, 465,  46  L.R.A.  (KS.)  759,  110  Pac. 
253. 

lUiiu^is.— Hewitt  v.  People  (1899) 
87  111.  App.  367,  affirmed  in  (1900)  186 
111.  336,  57  N.  E.  1077. 

Indiana.— Parker  v.*Stat6  (1903)  31 
Ind.  App.  650,  68  N.  E.  912. 

Kentucky. — ^Bowling  Green  v.  Mc- 
Mullen  (1909)  134  Ky.  742,  26  L.R.A. 
(N,S.)  895,  122  S.  W.  823;  Com.  v. 
Louisville  &  N.  R.  Co.  (1910)  140  Ky. 
21,  130  S.  W.  798;  Gourley  v.  Com. 
(1910)  140  Ky.  221,  48  L.R.A.(N.S.) 
315,  131  S.  W.  34 

Michigan.  —  People  v.  Hawley 
(1854)  3  Mich.  330. 

North  Dakota.  —  State  v.  Virgo 
(1905)  14  N.  D.  293,  103  N.  W.  610. 
See,  however.  State  v.  Fargo  Bottling 
Works  Co.  (1910)  19  N.  D.  396,  26 
L,R.A.  (N.S.)  872,  124  N.  W.  387. 

South  Dakota. — State  v.  Sioux  Falls 
Brewing  Co.  (1894)  5  S.  D.  89,  26 
L.R.A.  138,  68  N.  W.  1. 

Tennessee. — Moore,  v.  State  (1896) 
96  Tenn.  544,  35  S.  W.  556. 

Washington. — State  v.  Hemrich 
(1916)  93  Wash.  439,  L.R.A.1917B,  962, 
161  Pac.  7&. 

West  Virginia.— State  v.  Oliver 
fl885)  26  W.  Va.  422,  53  Am.  Rep.  79; 
State  V.  Durr  (1911)  69  W.  Va.  251,  46 
L.R.A.(N.S.)  764,  71  S.  E.  767;  State 
V.  Henry  (reported  herewith,  ante, 
1132). 

Canada.— Rex  V.  Marsh  (1908)  39  N. 


B.  119,  15  Can.  Crim.  Cas.  252;  Rex 
V.  Kay  (1908)  39  N.  B.  129,  15  Can. 
Crim.  Cas.  280;  Collector  of  Revenue 
V.  Demers  (1913)  22  Can.  Crim.  Cas. 
55>  13  D.  L.  R.  738 ;  Corriveau  v.  Sim- 
ard  (1914)  23  Can.  Crim.  Cas.  156,  20 
Rev.  de  Jur.  178,  18  D.  L.  R.  703 ;  Rex 
V.  Willis  (1915)  9  West.  Week.  Rep. 
919,  25  Can.  Crim.  Cas.  297;  Rex  v. 
Scaynetti  (1915)  373,  9  Ont.  Week.  N. 
13,  25  Can.  Crim.  Cas.  40;  Rex  v. 
McPherson  (1915)  8  Sask.  L.  R.  412, 
33  West.  L.  R.  21,  9  West.  Week.  Rep. 
613,  25  Can.  Crim.  Cas.  62,  26  D.  L.  R. 
503.  See  also  Rex  v.  Bigelow  (1907) 
41  N.  S.  499. 

The  phrase,  "intoxicating  liquors," 
in  the  statute  regulating  the  sale  of  in- 
toxicating liquor  in  the  territory  of 
Dakota  (Dak.  Laws  1872-3,  chap.  25), 
includes  all  kinds  of  liquors  that  will 
produce  intoxication.  People  v.  Sweet- 
ser (1876)  1  Dak.  308.  46  N.  W.  452. 

The  Idaho  Local  Option  Statute 
(Sess.  Laws  1909,  p.  18,  §  31)  reads  as 
follows:  •  "The  words  'intoxicating 
liquors'  as  used  in  this  act  shall  be 
deemed  and  construed  to  include  spir- 
ituous, vinous,  malt  and  fermented  liq- 
uors, and  all  mixtures  and  prepara- 
tions thereof,  including  bitters  and 
other  drinks  that  may  be  used  as  a 
beverage  and  produce  intoxication.*' 
In  the  case  of  Re  Lockman  (1910)  18 
Idaho,  465,  46  L.R.A.(N.S.)  759,  110 
Pac.  253,  the  court  held  that  it  was  the 
intent  of  the  legislature  to  say  that  all 
"spirituous,  vinous,  malt,  and  ferment- 
ed liquors"  should  be  treatied  as  in- 
toxicating liquors  within  the  meaning 
of  the  statute.  The  court  held  that 
the  legislature  also  appreciated  the 
fact  that  there  would  be  many  other 
mixtures  and  preparations  used  as 
beverages  that  would  produce  intox- 
ication, and  which  the  lawmaking  pow- 
er could  not  specifically  enumerate, 
and  so  they  concluded  that  with  refer- 
ence to  this  latter  class  of  drinks  and 
beverages  they  would  fix  the  test  bb 
one  of  fact  in  each  case  as  to  whether 
the  drink  or  beverage  would  produce 
intoxication.  The  court  said:  "It  is 
not  to  be  presumed  that  the  legislature 
would  have  entered  into  an  enumera- 
tion of  certain  drinks  commonly 
known  and  understood  to  contain  the 
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element  of  alcohol,  and  to  be  intox- 
icating, if  they  had  in  fact  intended 
that  the  test  in  all  cases  should  be 
whether  or  not  the  drink  is  such  as 
will  produce  intoxication.  There 
would  have  been  no  reason  for,  or  obr 
ject  in,  enumerating  these  various  liq- 
uors, distilled,  vinous,  malt,  and  fer- 
mented, if  the  legislature  had  intended 
that  in  all  cases  the  test  should  be 
whether  or  not  the  drink  is  in  fact 
such  as  will  produce  intoxication. 
.  .  .  We  conclude,  therefore,  that  § 
31  of  the  liocal  Option  Law,  defining 
'intoxicating  liquors,'  contains  two  di- 
visions or  classes  of  liquors  or  bever- 
ages :  First,  'spirituous,  vinous,  malt, 
and  fermented  liquors'  which  are  de- 
clared as  a  matter  of  law  to  be  intox- 
icating, and  for  which  no  proof  is  re- 
quired except  to  show  that  they  come 
within  the  enumeration;  and,  second, 
all  other  mixtures  and  preparations 
thereof  which  will,  in  fact,  produce  in- 
toxication. In  the  latter  case,  the 
state  must  prove  that  the  liquor  is 
such  that  it  may  be  used  as  a  beverage 
and  produce  intoxication." 

The  words,  "any  intoxicating  li- 
quor," as  used  in  the  second  section  of 
the  Illinois  Dramshop  Act,  prohibit- 
ing the  sale  of  any  intoxicating  liquor 
in  quantities  less  than  a  gallon,  with- 
out a  license,  mean  liquor  that  will  in- 
toxicate. Hewitt  V.  People  (1899)  87 
UL  App.  867,  affirmed  in  (1900)  186 
111.  336,  57  N.  E.  1077. 

Intoxicating  liquors  are  defined  by 
the  Indiana  statute  (Bums's  Rev.  Stat. 
1901,  §  7277;  Horner's  Rev.  Stat.  1901, 
§  5313)  as  any  intoxicating  liquor 
which  is  used  or  may  be  used  as  a  bev- 
erage. Parker  v.  State  (1903)  31  Ind. 
App.  650,  68  N.  E.  912. 

The  words,  "intoxicating  liquors," 
as  used  in  the  Kentucky  local  option 
legislation,  have  a  well-understood 
popular  as  well  as  legal  meaning,  and 
refer  to  spirituous,  vinous,  or  malt  li- 
quors, by  whatever  name  called,  that 
contain  alcohol,  and  are  intended  to  be 
or  may  be  used  as  a  beverage,  and, 
when  so  used,  will  produce  intoxica- 
tion. Bowling  Green  v.  McMullen 
(1909)  134  Ky.  742,  26  L.R.A.(N.S.) 
895,  122  S.  W.  823 ;  Com,  v.  Louisville 
&  N.  R.  Co.  (1910)  140  Ky.  21,  180  S. 


W.  798;  Gourley.v.  Com.  (1910)  140 
Ky.  221,  48  L.R.A,(N.S.)  315,  131  S.  W. 
34.  Hence,  the  statute  is  not  void  for 
uncertainty  because  it  prescribes  no 
standard  as  to  what  is  intoxicating  li- 
quor. Com.  V.  Louisville  &.  N.  R.  Co. 
(1910)  140  Ky.  21,  130  S.  W.  798,  su- 
pra. To  put  the  proposition  in  another 
way;  it  is  the  fact  that  the  liquor  or 
beverage  will  or  may  produce  intoxi- 
cation that  is  the  final  standard  by 
which  the  legality  or  illegality  of  its 
sale  is  to  be  tested.  It  is  the  sale  of 
liquor  that  will  or  may  intoxicate  that 
is  prohibited,  as  the  law  was  not  in- 
tended to,  and  does  not,  forbid  the  sa)e 
of  nonintoxicating  beverages.  It  is, 
however,  to  be  kept  in  mind  that  when 
a  prosecution  is  instituted  for  the  il- 
legal sale  of  spirituous,  vinous,  or  malt 
liquor,  if  the  commonwealth  can  show 
that  the  liquor  sold  was  either  spiritu- 
ous or  vinous,  or  the  malt  liquor  gen- 
erally known  as  common,  lager,  or 
bock  beer,  or  ale,  by  whatever  name 
called  by  the  manufacturer  or  vendor, 
the  court  will  judicially  presume  that 
the  liquor  is  intoxicating;  and  it  is 
not  necessary  that  evidence  of  its  in- 
toxicating effect  should  be  introduced. 
But  if  the  liquor  shown  to  be  sold  is 
not  spirituous  or  vitious»  as  these 
words  are  generally  understood,  and  is 
not  common,  lager,  or  bock  beer,  or  ale, 
then  it  is  necessary,  to  sustain  a  con- 
viction, that  there  should  be  some  evi- 
dence that  the  liquor  sold  will  produce 
intoxication,  and  the  question  becomes 
one  of  fact  for  the  jury.  In  this  con- 
nection, "intoxication"  is  not  a  techni- 
cal word  needing  expert  testimony  to 
explain  or  deftne  it.  Drunkenness  or 
intoxication  in  more  or  less  degree  is 
so  common  that  there  are  few  adult 
males  who  have  not  witnessed  the  in- 
toxicating effect  of  liquor  on  other 
people;  and,  therefore,  a  person  who 
'  has  drunk  *  liquor  or  beverage  said  to 
be  intoxicating  may  testify  whether  or 
not  it  intoxicated  him,  and  he  may  also 
testify  as  to  its  intoxicating  effect  on 
other  persons  that  he  knows  have 
drunk  the  same  kind  of  liquor  or  bev- 
erage. And,  if  there  is  an  issue  for  the 
jury  as  to  whether  or  not  the  accused 
sold  a  beverage  that  was  intoxicating, 
it  is  not  necessary  that  the  court  should 
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•define  the  meaning  of  the  word,  "in- 
toxicate." Nor  is  it  necessary  that  the 
^commonwealth  should  show  that  the 
beverage  will  intoxicate  every  person 
who  uses  it,  in  the  largest  practicable 
degree.  It  will  be  sufficient  to  show 
that  any  person  who  uses  it  in  the 
largest  practicable  quantity  will  be- 
come intoxicated.  But  the  quantity  or 
per  cent  of  alcohol  that  a  liquor  con- 
tains is  not  the  test  of  its  intoxicating 
eifeqt,  or  the  only  measure  by  which 
to  judge  the  legality  or  illegality  of  its 
sale.  Some  persons  might  drink  a  bev- 
erage that  contains  a  large  per  cent 
of  alcohol,  and  not  become  intoxicated, 
while  others  might  become  intoxicated 
by  drinking  a  beverage  that  contained 
only  a  small  per  cent.  It  is,  therefore, 
not  material  to  maintain  the  prosecu- 
tion to  show  what  per  cent  of  alcohol 
the  beverage  contains,  although  it 
would  be  permissible,  as  a  circum- 
stance tending  to  show  the  intoxicat- 
ing effect  of  a  liquor,  to  prove  the  per 
cent  of  alcohol  it  contains.  Gourley  v. 
Com.  (Ky.)  supra. 

The  meaning  of  the  Michigan,  stat- 
ute (  Sess.  Laws  1853,  No.  66),  entitled 
^'An  Act  to  Prohibit  the  Manufacture 
of  Intoxicating  Beverages,  and  the 
Traffic  Therein,''  appears  to  be  to  pro- 
hibit the  manufacture  and  sale  of  all 
beverages  that  intoxicate.  People  v. 
Hawley  (1854)  8  Mich.  380. 

The  North  Dakota  statute  (Rev. 
Codes  1899,  §  7598)  provides  as  fol- 
lows: ''All  spirituous,  malt,  vinous, 
fermented,  or  other  intoxicating  li- 
quors or  mixtures  thereof,  by  what- 
ever name  called,  that  will  produce 
intoxication,  or  any  liquor  or  liquids 
which  are  made,  sold,  or  offered  for 
sale  as  a  beverage  and  which  shall 
contain  coculus,  indicus,  copperas, 
opium,  cayenne  pepper,  picric  acid, 
Indian  hemp,  strychnine,  tobacco,  dar- 
nel seed,  extract  of  logwood,  salts  of  • 
zinc,  copper  or  lead,  alum  or  any  of 
its  compounds,  methyl  alcohol  or  der- 
ivations, amyl  alcohol  or  any  extract 
or  compound  of  any  of  the  above  in- 
gredients, shall  be  held  to  be  intoxicat- 
ing liquors  within  the  meaning  of  this 
chapter."  Thereunder,  in  State  v. 
Virgo  (1905)  14  N.  D.  293,  103  N.  W. 
610,  the  court  held  that  the  statute 


only  prohibited  the  sale  of  intoxicat- 
ing liquors;  that  was,  liquors  that 
would  produce  intoxication.  The  court 
held  that  the  term,  "intoxicating  li- 
quors," included  spirituous,  malt,  vi- 
nous, fermented,  or  other  intoxicating 
mixtures  thereof  "that  will  produce 
intoxication;"  also  all  liquors  or 
liquids,  sold  as  a  beverage,  which 
were  compounded  from  the  drugs 
enumerated,  that  would  produce  in- 
toxication. The  court  held  that  the 
requirement  that  they  would  produce 
intoxication  was  common  to  both 
classes.  Later  the  legislature  passed 
an  act  (Laws  1909,  chap.  187),  the 
purpose  of  which  was  to  define  the  li- 
quors that  were  to  be  presumed  by 
the  courts  to  be  intoxicating,  within 
the  meaning  of  the  statute  prohibit- 
ing the  sale  and  manufacture  of  in- 
toxicating liquors.  Pursuant  to  this 
purpose,  a  number  of  liquors  and  bev- 
erages were  enumerated,  divided  into 
four  classes,  the  first  class  including 
only  such  as  were  generally  recognized 
as  intoxicating,  viz.,  "alcohol,  whisky, 
rum,  brandy,  beer,  ale,  porter,  wine, 
and  hard  cider."  The  second  class  in- 
cluded not  by  name,  but  by  general 
designation,  "all  spirituous,  malt,  vi- 
nous, fermented,  or  other  intoxicating 
liquors  or  mixtures  thereof,  by  what- 
soever name  called  .  .  .  that  will 
produce  intoxication  of  any  degree,  or 
any  mixtures  of  such."  The  third 
class,  by  a  description  more  sweeping 
and  general  than  any  in  the  act,  em- 
braced "any  kind  of  beverage  whatso- 
ever, which,  retaining  the  alcoholic 
principle  or  other  intoxicating  quali- 
ties as  a  distinctive  force,  may  be  used 
as  a  beverage  and  become  a  substitute 
for  the  ordinary  intoxicating  drinks." 
The  fourth  class  included  any  liquors 
or  liquids  which  were  made,  sold,  or 
offered  for  sale  as  a  beverage,  and 
which  should  contain  drugs  specifical- 
ly mentioned  (those  enumerated  in  the 
previous  statute).  This  statute  was 
construed  in  State  v.  Fargo  Bottling 
Works  Co.  (1910)  19  N.  D.  396,  26 
L.R.A.(N.S.)  872,  124  N.  W.  387.  The 
court  held  that  the  term,  "alcoholic 
principle,"  had  no  reference  whatever 
to  quantity,  but  to  quality,  and  that  in 
its  use,. therefore,  of  the  expression, 
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^'retaining  the  alcoholic  principle  or 
other  intoxicating  quality,''  the  legis- 
lature evidently  meant  to  connect, 
without  reference  to  quantity,  two 
qualities,  viz.,  the  intoxicating  qualitj^ 
present  in  alcohol  with  that  found  in 
other  poisonous  drugs,  possibly  those, 
or  some  of  those,  mentioned  in  the  lat- 
ter part  of  theact.  The  phrase,  "as  a 
distinctive  force,"  the  court  held,  im- 
plied not  only  that  the  alcohol  be  pres- 
ent in  appreciable  quantity,  but  that, 
being  so  present,  it  retained  its  char- 
acteristic intoxicating  principle.  The 
expression,  "become  a  substitute  for 
the  ordinary  intoxicating  drinks,"  the 
court  held,  could  only  refer  to  such 
beverages  as  common  experience 
taught  would  be  used  in  place  of  well- 
known  intoxicating  liquors,  when,  by 
reason  of  a  prohibitory  statute  or  some 
other  extraordinary  case,  they  could 
not  be  obtained  by  the  usual  means  of 
sale  and  purchase.  The  court  held 
that  in  its  view,  therefore,  under  a 
true,  fair,  and  reasonable  interpreta- 
tion, the  clause  of  the  statute  defining 
the  third  class  of  liquors  that  were  to 
be  deemed  intoxicating  was  intended 
to  describe  a  beverage  which  con- 
tained alcohol  or  other  drug  having 
an  intoxicating  quality,  in  a  quantity 
reasonably  appreciable,  in  which  it 
had  not,  by  chemical  combination,  lost 
its  intoxicating  principle,  and  which 
liquor,  according  to  common  experi- 
ence and  (Observation,  would  be  resort- 
ed to  on  failure  to  procure  the  ordi- 
nary intoxicating  drinks  in  the  ordi- 
nary way.  In  such  a  liquor,  the  court 
held,  alcohol,  or  other  drug  of  kindred 
quality,  preserving  its  native  charac- 
teristics, must  be  present,  but  not  nec- 
essarily in  such  quantity  as  to  produce 
intoxication.  Whether  it  was  present 
in  a  quantity  reasonably  recognizable, 
and  as  a  distinctive  force,  was  a  ques- 
tion of  fact  to  be  determined  by  the 
ordinary  tests,  among  which  was  the 
consideration  that  it  "may  be  used  as 
a  beverage,  and  become  a  substitute 
for  the  ordinary  intoxicating  drinks." 
A  South  Dakota  statute  (Laws  1890, 
chap.  101,  §  6)  provides  that  "all  spir- 
ituous, malt,  vinous,  fermented,  or 
other  intoxicating  liquors  or  mixtures 
thereof,  by  whatever  name  called,  that 


will  produce  iYitoxication,  shall  be  con- 
sidered and  held  to  be  intoxicating  li- 
quors within  the  meaning  of  this  act." 
State  V.  Sioux  Falls  Brewing  Co. 
(1894)  6  S.  D.  39,  26  L.R.A.  138,  68  N. 
W.  1. 

Under  the  Tennessee  statute  (Acts 
1887,  chap.  167),  making  it  unlawful 
"to  sell  any  intoxicating  liquor"  as  a 
beverage  within  certain  designated 
limits,  it  was  held  that  the  statute  pro- 
hibited the  sale  of  all  liquids  or  drinks, 
of  whatever  name,  kind,  or  quality^ 
which  were  intoxicating,  and  produced 
intoxication  when  used  as  a  beverage. 
Moore  v.  State  (1896)  96  Tenn.  644,. 
35  S.  W.  656. 

In  the  Washington  prohibitory  law 
(Laws  1916,  p.  2;  Rem.  Code  1915,  § 
6262-2),  the  term,  "intoxicating  li- 
quors," is  defined  as  follows:  "The 
phrase,  'intoxicating  liquor,'  wherever 
used  in  this  act,  shall  be  held  and  con- 
strued to  include  whisky,  brandy,  gin,, 
rum,  wine,  ale,  beer,  and  any  spirit- 
uous, vinous,  fermented  or  malt  liquor, 
and  every  other  liquor  oc  liquid  con- 
taining intoxicating  properties,  which 
is  capable  of  being  used  as  a  beverage,, 
whether  medicated  or  not,  and  all. 
liquids,  whether  proprietary,  patented 
or  not,  which  contain  any  alcohol,, 
which  are  capable  of  being  used  as  a. 
beverage."  In  State  v.  Hemrich  (1916) 
93  Wash.  439,  L.R.A.1917B,  962,  161 
Pac.  79,  the  court  held  that  this  statu- 
tory definition  was  clearly  intended  to^ 
define  as  intoxicating  liquors  three 
distinct  groups:  (1)  Whisky,  brandy, 
gin,  rum,  wine,  ale,  beer,  and  any 
spirituous,  vinous,  fermented,  or  malt 
liquor;  (2)  every  other  liquid  con- 
taining intoxicating  properties,  which 
was  capable  of  being  used  as  a  bever- 
age, whether  medicated  or  not;  (8)  all 
liquids,  wiiether  proprietary,  patented,, 
or  not,  which  contained  any  alcohol, 
which  were  capable  of  being  used  as  a 
beverage.  The  court  held  that  the 
first  group  defined,  eo  nomine,  as  in- 
toxicating liquors,  certain  specific 
liquids  without  reference  to  their  prop-, 
erties,  because  they  were  all  liquors 
which  were  generally  understood  to- 
contain  alcohol  in  some  quantity.  The 
second  group  merely  added  to  the 
things   prohibited,    another   class   of 
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prohibited  liquors,  with  no  descrip- 
tion save  the  intoxicating  quality.  The 
third  group,  the  court  held,  added  still 
another  class  to  the  things  already  ' 
prohibited,  namely,  liquids,  whether 
proprietary  or  not,  describing  them  by 
their  alcoholic  property.  The  clause, 
"every  other  liquor  or  liquid  contain- 
ing intoxicating  property,"  was  intend- 
ed to  add  and  include,  not  to  restrict 
or  limit,  the  court  held,  and  it  qualified 
nothing  else,  but  described  and  added 
another  class  of  things,  the  sale  and 
manufacture  of  which  were  prohibit- 
ed. Another  statute,  the  purpose  of 
which  is  to  prevent  the  acquiring  by 
Indians  of  intoxicants  in  any  form, 
prohibits  the  sale  or  giving  away  of 
''any  malt,  spirituous,  or  vinous  liquor 
of  any  kind  whatever,  or  any  essence, 
extract,  bitters,  preparation,  com- 
pound, composition,  or  any  article 
whatsoever,  .  .  .  which  produces 
intoxication."  Rem.  &  Bal.  Code,  § 
6288.  Thereunder,  in  State  v.  Bailey 
(1912)  67  Wash.  336,  121  Pac.  821,  it 
was  held  that  the  phrase,  "which  pro- 
duces intoxication,"  was  not  a  limita- 
tion on  all  that  part  of  the  section 
which  preceded  it,  but  that  essences, 
compounds,  etc.,  not  being  all  essen- 
tially intoxicating,  those  terms  re- 
quired the  addition  of  the  qualifying 
phrase  to  bring  them  within  the  plain 
purpose  of  the  statute. 

A  West  Virginia  statute  (Act  of 
1877,  chap.  107)  provides  that  no  per- 
son, without  a  license  therefor,  "shall 
.  .  .  sell,  offer,  or  expose  for  sale 
spirituous  liquors,  wine,  porter,  beer, 
or  any  drink  of  a  like  nature.  And  all 
mixtures  or  preparations  known  as 
'bitters,'  or  otherwise,  which  will  pro- 
duce intoxication,  whether  they  be  pat- 
ented or  not,  shall  be  deemed  spirit- 
uous liquors  within  the  meaning  of  this 
section."  In  State  v.  Oliver  (1885)  26 
W.  Va.  422,  63  Am.  Rep.  79,  it  was  held 
that  four  classes  of  liquors  were  there 
designated :  First,  "spirituous  liquors," 
including  all  mixtures  known  as  "bit- 
ters" or  otherwise,  which  would  pro- 
duce  intoxication;  second,  wine;  third, 
ale,  porter,  and  beer;  and  fourth,  any 
drink  of  a  like  nature.  In  State  v. 
Durr  (1911)  69  W.  Va,  251,  46  L.R.A. 
{N.S.)   764^71  S..E.  767,  it  was  held 


that  as  to  drinks  not  mentioned  in  the 
statute,  the  intoxicating  quality  was 
the  test  So,  in  State  v.  Henry  (re- 
ported herewith,  ante,  1132) ,  under  an 
indictment  charging  the  sale,  with- 
out a  license  therefor,  of  "spirituous 
liquors,  wines,  porter,  ale,  beer,  and 
drinks  of  a  like  nature,^  and  the  statu- 
tory provision  (Code  1S06,  chap.  32, 
§  1)  providing  that  "all  mixtures, 
preparations,  or  liquids  which  will 
produce  intoxication,  whether  they  are 
patented  or  not,"  should  "be  deemed 
spirituous  liquors  within  the  meaning 
of  this  section,"  it  was  held  that  the 
only  question  which  could  be  fairly 
presented  to  the  jury  was  whether  the 
liquor  sold  would  produce  intoxica- 
tion, in  the  ordinary  and  common  ac- 
ceptation of  the  word,  when  drunk  in 
sufficient  quantities.  This  question,  it 
was  held,  was  fully  and  fairly  pre- 
sented to  the  jury  by  the  following  in- 
struction: "The  court  instructs  the 
jury  that,  in  order  to  make  any  fluid 
or  liquid  an  intoxicating  drink,  it  must 
be  capable  of  producing  intoxication, 
in  the  usual  sense  and  conunon  accep- 
tation of  the  term  intoxication;  that 
is,  it  must  have  in  it  a  sufficient 
amount  of  alcohol  to  produce  intoxica- 
tion when  consumed  in  sufficient  quan- 
tities." 

The  Canada  Temperance  Act  (Rev. 
Stat.  1906,  chap.  152,  §  2  (a))  pro- 
vides that  the  term,  "  'intoxicating  li- 
quors,' includes  every  spirituous  or 
malt  liquor,  and  every  wine,  and  any 
and  every  combination  o^  liquors  or 
drinks  that  is  intoxicating,  and  any 
mixed  liquor  capable  of  being  used  as 
a  beverage,  and  part  of  which  is 
spirituous  or  otherwise  intoxicating." 
Rex  V.  Marsh  (1908)  39  N.  B.  119,  15 
Can.  Crim.  Cas.  252;  Rex  v.  Kay 
(1908)  89  N.  B.  129, 15  Can.  Crim.  Cas. 
280. 

An  Alberta^statute  (Liquor  License 
Ordinance,  §  2,  subsec.  10)  defines  li- 
quor as  follows:  "All  spirituous  and 
malt  liquors  and  all  combinations  of 
liquors  and  drinkable  liquors  which 
are  intoxicating;  also  any  compound 
or  preparation  the  dissolving  or  mix- 
ing of  which  with  liquids  or  fluids  pro- 
duces any  intoxicating  liquor;  any  li- 
quor which   contains   more   than   2i 
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per  cent  of  proof  spirits  shall  be  con- 
clusively deemed  to  be  intoxicating." 
See  Rex  v.  Willis  (1915)  9  West.  Week. 
Rep.  919,  25  Can.  Crim.  Cas.  297. 

The  Ontario  statute  (Liquor  License 
Act,  §  2  (i))  defines  "liquor"  as  in- 
cluding all  spirituous  and  malt  li- 
quors, as  well  as  all  drinkable  liquidB 
which  are  intoxicating,  and  then  e^ 
acts  that  any  liquor  which  contains 
more  than  2i  per  cent  of  proof  spirits 
shall  be  conclusively  deemed  to  be  in- 
toxicating. Rex  V.  Scaynetti  (1915) 
34  Out  L.  Rep.  373,  9  Ont.  Week.  N- 
18,  25  Can.  Crim.  Cas.  40. 

The  Prince  Edward  Island  statute 
declares  that  the  expressions,  "liquor, 
"liquors,"  or  "intoxicating  liquors, 
shall  include  all  spirituous  and  malt 
liquors  which  are  intoxicating,  and 
also  all  malt  beer  and  other  liquids 
containing  over  3  per  cent  of  alcohol, 
by  volume.  See  Rex  v.  Bigelow  (1907) 
41  N.  S.  499. 

The  Quebec  License  Law  ,( Quebec 
Rev.  Stat.  art.  904,  §§  1  and  2)  defines 
intoxicating  liquors  as  "all  liquors  con- 
taining an  intoxicating  principle,"  and 
defines  temperance  liquors  as  "all 
kinds  of  syrups  and  other  similar  li- 
quids or  beverages,  simple  or  mixed, 
in  which  there  is  no  intoxicating  prin- 
ciple." Under  this  statute,  an  intoxi- 
cating principle  is  a  principle  which 
intoxicates,  viz.,  a  beverage  containing 
alcohol  in  a  sufficient  quantity  to  pro- 
duce intoxication.  Collector  of  Reve- 
nue V.  Demers  (1913)  22  Cam  Crim. 
Cas.  55;  13  D.  L.  R.  738 ;  Corriveau  v. 
Simard  C1914)  23  Can.  Crim.  Cas.  156, 
20  Rev.  de  Jur.  178,  18  D.  L.  R.  703. 

The  Saskatchewan  statute  (Sales  of 
Liquor  Act,  §  2,  subsec.  1)  defines 
what  liquor  is  as  follows:  "'Liquor* 
or  'liquors'  means  every  spirituous  and 
every  fermented  and  every  malt  li- 
quor and  eveiy  wine,  and  any  and 
every  combination  of  liquors  and 
drinks  or  preparations  or  mixtures 
capable  of  human  consumption  which 
is  intoxicating,  and  any  mixed  liquor 
or  liquid  capable  of  being  used  as  a 
beverage  and  part  of  which  is  spiritu- 
ous or  otherwise  intoxicating.  Any 
liquid  which  contains  more  than  1 
per  cent  of  alcohol  shall  be  conclusive^ 
ly  deemed  to  be  intoxicating."    Rex  v. 


McPherson  (1915)  8  Sask.  L.  R.  412, 
33  West.  L.  R.  21,  9  West.  Week.  Rep. 
613,  25  Can.  Crim.  Gas.  62,  26  D.  L.  R. 
503. 

In  Texas  a  liquor  is  intoxicating 
which,  when  used  as  a  beverage,  pror- 
duces  intoxication  when  taken  to  ca- 
pacity, or  in  such  quantities  as  may 
practically  be  drunk.  Dane  v.  State 
(1896)  36  Tex.  Crim.  Rep.  84,  36  S. 
W.  661 ;  Decker  v.  State  (1898)  89  Tex. 
Crim.  Rep.  20,  44  S.  W.  845;  Taylor 
V.  State  (1899)  —  Tex.  Crim.  Rep.  — , 

49  S.  W.  689;  Malone  v.  State  (1899) 

—  Tex.  Crim.  Rep.  — ,  51  S.  W.  381; 
Pike  V.  State  (1899)  40  Tex.  Crinu 
Rep.  613,  51  S.  W.  396;  Bailey  v.  State 
(1902)  —  Tex.  Crim.  Rep.  — ,  66  S.  W. 
780;  Murry  v.  State  (1904)  46  Tex. 
£rim.  Rep.  128,  79  S.  W.  568 ;  Ex  parte 
Gray  (1904)  —  Tex.  Crim.  Rep.  — ,  88 
S.  W.  828;  Reisenberg  v.  SUte  (1905) 

—  Tex.  Crim.  Rep.  — ,  84  S.  W.  585; 
Pearce  v.  State  (1905)  48  Tex.  Crim. 
Rep.  352,  88  S.  W.  234,  18  Ann.  Cas. 
636;  James  v.  State  (1906)  49  Tex. 
Crim.  Rep.  334,  91  S.  W.  227;  Thomp- 
son V.  State  (1906)  —  Tex.  Crim.  Rep. 
— ,  97  S.  W.  316;  Potts  v.  State  (1906) 

50  Tex.  Crim.  Rep.  368,  7  L.R.A,(N.S.) 
194,  138  Am.  St.  Rep.  847,  97  S,  W. 
477;  Walker  v.  State  (1906)  —  Tex. 
Crim.  Rep.  — ,  98  S.  W.  265;  Francis  v. 
State  (1909)  56  Tex.  Crim.  Rep.  129, 

119  S.  W.  97;  Mason  v.  State  (1909) 
56  Tex.  Crim.  Rep.  261,  119  S.  W.  852; 
Murray  v.  State  (1909)  56  Tex.  Crim. 
Rep.  420,  120  S.  W.  438;  Murray  v. 
State  (1909)  56  Tex.  Crim.  Rep.  438, 

120  S.  W.  437;  Arbuthnot  v.  State 
(1909)  56  Tex.  Crim.  Rep.  517,  120  S. 
W.  478;  Sandoloski  v.  State  (1911)  66 
Tex.  Crim.  Rep.  38,  143  S.  W.  151;  Ex 
parte  Townsend  (1912)  64  Tex.  Crim. 
Rep.  350,  144  S.  W.  628,  Ann.  Cas. 
1914C,  814;  Salvador  v.  State  (1916) 
79  Tex.  Crim.  Rep.  343,  185  S.  W.  12; 
Weinberg  v.  State  (1917)  81  Tex.  Crim. 
Rep.  306,  194  S.  W.  1116. 

"Any  liquor  intended  for  use  as  a 
beverage,  or  capable  of  being,  so  used, 
which  contains  alcohol,  either  ob- 
tained by  fermentation  or  by  the  adr 
ditional  process  of  distillation,  in  such 
a  proportion  that  it  will  produce  in- 
toxication when  taken  in  such  quanti- 
ties as  may  practically  be  drjunk,  ie  an 
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intoxicant/'  This  definition,  as  laid 
down  in  Black,  Intoxicating  Liquors, 
§  2,  has  been  approved  and  followed 
in  the  decisions  of  the  Texas  court, 
as  beinsr  the  proper  definition  and  true 
test  of  what  constitutes  an  ''intoxicat- 
ing liquor"  under  the  Texas  Local  Op- 
tion Law.  Dane  v.  State  (1896)  36 
Tex,  Crim.  Rep.  84,  35  S.  W.  661; 
Decker  V.  State  (1898)  39  Tex.  Crim. 
Rep.  20,  44  S.  W.  845;  Taylor  v.  State 
(1899)  —  Tex.  Crim.  Rep.  — ,  49  S.  W. 
589;  Malone  v.  State  (1899)  —  Tex. 
Crim.  Rep.  — ,  51  S.  W.  381;  Pike  v. 
State  (1899)  40  Tex.  Crim.  Rep.  613, 
51  S.  W.  395;  Bailey  v.  State  (1902) 
—  Tex.  Crim.  Rep.  — ,  66  S.  W.  780; 
Murry  v.  State  (1904)  46  Tex.  Crim. 
Rep.  128,  79  S.  W.  568 ;  Ex  parte  Gray 
(1904)  —  Tex.  Crim.  Rep.  — ,  83  S. 
W.  828;  Reisenberg  v.  State  (1905)  — 
Tex.  Crim.  Rep.  — ,  84  S.  W.  585; 
Pearce  v.  State  (1905)  48  Tex.  Crim. 
Rep.  352,  88  S.  W.  234,  18  Ann.  Cas. 
636;  James  v.  State  (1906)  49  Tex. 
Crim.  Rep.  334,  91  S.  W.  227;  Thomp- 
son V.  State  (1906)  —  Tex.  Crim.  Rep. 
— ,  97  S.  W.  316;  Potts  v.  State  (1906) 
50  Tex.  Crim.  Rep.  368,  7  L.R.A.(N.S.) 
194,  128  Am.  St.  Rep.  847,  97  S.  W.  477; 
Walker  v.  State  (1906)  —  Tex.  Crim. 
Rep.  — ,  98  S.  W.  265 ;  Francis  v.  State 
(1909)  56  Tex.  Crim.  Rep.  129,  119  S. 
W.  97;  Mason  v.  State  (1909)  56  Tex. 
Crim.  Rep.  261,  119  S.  W.  852;  Mur- 
ray V.  State  (1909)  56  Tex.  Crim.  Rep. 
420,  120  S.  W.  438;  Murray  v.  State 
(1909)  56  Tex.  Crim.  Rep.  438,  120  S. 
W.  437;  Arbuthnot  v.  State  (1909)  56 
Tex.  Crim.  Rep.  517,  120  S.  W.  478; 
Sandoloski  v.  State  (1911)  65  Tex. 
Crim.  Rep.  350, 143  S.  W.  151 ;  Ex  parte 
Townsend  (1912)  64  Tex.  Crim.  Rep. 
350,  144  S.  W.  628,  Ann.  Cas.  1914C, 
814;  Salvador  v.  State  (1916)  79  Tex. 
Crim.  Rep.  343,  185  S.  W.  12;  Wein- 
berg V.  State  (1917)  81  Tex.  Crim. 
Rep.  306,  194  S.  W.  1116. 

In  order  to  be  an  intoxicant  under 
the  Local  Option  Law,  a  liquor  must 
come  within  the  foregoing  definition 
of  an  intoxicant,  and  the  fact  that  the 
prosecuting  witness  became  intoxi- 
cated, or  that  it  produced  any  degree 
of  intoxication  in  the  prosecuting  wit- 
ness, is  not  Uie  test*  It  must  contain 
49uch  a  quantity  of  alcoholic  stimu- 


lants as  to  produce  intoxication,  when 
taken  in  such  quantities  as  may  be  rea- 
sonably drunk  by  a  human  being. 
Murray  v.  State  (1909)  56  Tex.  Crim. 
Rep.  420,  120  S.  W.  438. 

It  is  the  law  in  Texas  that  before  a 
person  can  be  convicted  of  violating 
the  Local  Option  Law  the  evidence 
must  show  that  he  sold  an  intoxicant, 
or  that  the  liquid,  if  taken  in  reason- 
able quantities,  would  intoxicate;  oth- 
erwise, it  is  not  a  sale  of  intoxicants 
in  local  option  territory.  It  is  true, 
a  man  does  not  have  to  get  drunk;  but 
the  beverage  or  liquid  used  must  be 
of  such  a  nature  that,  if  taken  in  rea- 
sonable quantities,  it  might  or  would 
intoxicate.  Salvador  v.  State  (1916) 
79  Tex.  Crim.  Rep.  343, 185  S.  W.  12. 

Whether  the  liquor  is  spirituous, 
vinous,  or  malt,  in  order  that  the  sale 
thereof  be  an  offense  in  local  option 
territory,  it  must  be  capable  of  pro- 
ducing intoxication,  as  shown  above. 
If  the  liquor  sold  in  the  local  option 
territory  is  not  of  an  intoxicating  qual- 
ity— ^that  is,  if  it  is  not  such  as  to 
produce  intoxication  when  taken  into 
the  stomach  in  such  quantities  as  may 
practically  be  drunk — then  it  is  not 
an  offense  to  sell  the  same  in  local 
option  territory.  Ex  parte  Gray 
(1904)  —  Tex.  Crim.  Rep.  — ,  83  S.  W. 
828;  Reisenberg  v.  State  (1905)  — 
Tex.  Crim.  Rep.  — ,  84  S.  W.  585. 

So,  in  Decker  v.  State  (1898)  89  Tex. 
Crim.  Rep.  20,  44  S.  W.  845,  a  prosecu- 
tion under  the  Local  Option  Law, 
wherein  it  was  a  question  in  the  case 
whether  or  not  the  liquor  sold  was  an 
intoxicant,  it  was  held  that  it  was 
error  to  have  charged  that  ''intoxicat- 
ing liquors  are  liquors  which  are  in- 
toxicating, and  which  are  commonly 
used  for  such  purposes;  also  any  mix- 
ture of  such  liquors  as,  retaining  their 
intoxicating  qualities,  it  may  fairly 
be  presumed  may  be  used  as  a  bever- 
age, and  become  a  substitute  for  the 
ordinary  intoxicating  drinks;"  as  mix- 
tures of  liquors  might  be  nuide  retain- 
ing some  intoxicating  qualities,  and 
yet  not  be  intoxicating  liquors. 
.  In  Murray  v.  State  (1909)  56  Tex. 
Crim.  Rep.  438, 120  S.  W.  437,  the  trial 
court  charged  the  jury  as  follows: 
"The  law  does  not  recognize  any  de- 
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^rree  of  intoxication,  and  any  alcoholic 
liquor  which  will  produce  intoxica- 
tion in  any  degree  in  law  would  be 
intoxicating  liquor."  The  court  also 
gave  a  charge  that  any  liquor  intended 
for  use  as  a  beverage,  and  capable  of 
being  so  used,  which  contained  alcohol^ 
etc.,  in  such  proportion  that  it  would 
produce  intoxication  when  drunk  in 
reasonable  quantities  such  as  the 
human  stomach  would  ordinarily  hold, 
was  an  intoxicant.  The  appellate  court 
«aid:  "The  two  charges  are  directly 
in  contradiction  of  each  other.  The 
first  quoted  is  not  correct.  This  case 
comes  within  the  rule  laid  down  by 
this  court  in  Decker  v.  State  (1898) 
39  Tex.  Crim.  Rep.  20,  44  S.  W.  845. 
See  also  Black,' Intoxicating  Liquors, 
§  2.  Mr.  Black  uses  this  language: 
^Any  liquor  intended  for  use  as  a  bev- 
erage, or  capable  of  being  so  used, 
which  con.ains  alcohol,  either  ob- 
tained by  fermentation  or  by  the  ad- 
ditional process  of  distillation,  in  such 
a  proportion  that  it  will  produce  in- 
toxication when  taken  in  such  quanti- 
1>ies  as  may  practically  be  drunk,  is  an 
intoxicant.'  It  will  be  seen  that, 
tested  by  this  rule,  which  has  been 
adopted  by  this  court  in  all  of  its  de- 
cisions, the  first  quoted  charge  is  er- 
roneous, and  this  is  specially  empha- 
sized in  this  case,  as  it  was  a  serious 
question  on  the  trial  whether  or  not 
the  liquor  sold  was  an  intoxicant.  This 
charge  was  calculated  to  confuse  the 
jury;  and  especially  so  in  view  of  the 
subsequent  charge  given,  the  two 
propositions  being  directly  in  con- 
flict." 

Likewise,  in  Taylor  v.  State  (1899) 
—  Tex.  Crim.  Rep.  — ,  49  S.  W.  589, 
and  in  Taylor  v.  State  (1899)  —  Tex. 
Crim.  Rep.  — ,  49  S.  W.  590,  it  was  held 
that  a  charge  that  "the  word  'intoxi- 
cating/ as  used  in  the  statute,  is  to  be 
taken  in  its  ordinary  definition,  that 
is,  that  it  means  'making  drunk,' "  and 
that  if,  therefore,  the  jury  believed 
from  the  evidence  that  the  liquor  al- 
leged to  have  been  sold  by  the  defend- 
ant to  the  prosecuting  witness  did  not 
intoxicate  the  latter,  "according  to  the 
definition  above  given,"  then  to  find 
the  defendant  not  guilty,  was  errone- 
ous, as  the  fact  that  the  prosecuting 


witness  did  not  get  drunk  was  not 
proof  of  the  fact  that  the  liquor 
bought  of  the  defendant  was  not  in- 
toxicating. 

So,  in  Malone  v.  State  (1899)  — 
Tex.  Crim.  Rep.  — ,  51  S.  W.  381,  it 
was  held  that  a  charge  that  "it  is  not 
necessary,  to  complete  this  offense, 
that  the  article  sold  be  alcohol  or 
whisky;  but,  if  you  believe  from  the 
evidence  that  the  article  sold,  if  any, 
was  intoxicating,  and  was  such  an  ar- 
ticle as  could  be  used  and  drunk  as 
an  intoxicating  beverage,  and  if  you 
further  believe  that  the  defendant, 
knowing  that  such  article  was  intoxi- 
cating, and  that  it  could  be  used  as  an 
intoxicating  beverage,  sold  the  same 
as  alleged,  then  the  offense  would  be 
completed,  no  difference  under  what 
name  it  was  sold," — ^was  not  complete 
as  a  correct  definition  of  "intoxicating 
liquor,"  and  that  a  requested  charge, 
embodying  the  approved  definition, 
should  have  been  given. 

In  Pike  v.  State  (1899)  40  Tex.  Crim. 
Rep.  613,  51  S.  W.  395,  it  was  held  that 
the  following  charge  was  properly  re- 
fused, as  not  presenting  the  law  of 
the  case:  "Not  every  liquor  that  can 
by  any  possibility  produce  intoxica- 
tion is  an  intoxicating  liquor,  within 
the  meaning  of  the  Local  Option  Law. 
But  an  intoxicating  liquor,  the  sale  of 
which  is  forbidden  by  the  Local  Op- 
tion Law,  is  one  that  is  classified  as 
a  beverage  manufactured  and  sold 
with  the  intent  that  it  shall  be  sold  as 
such.  A  liquor  that  is  not  manufac- 
tured and  sold  with  the  intent  that  it 
shall  be  used  as  a  beverage  is  not  an 
intoxicating  liquor,  within  the  mean- 
ing of  the  Local  Option  Law,  although 
large  quantities  of  it  might  produce 
intoxication." 

In  Murry  v.  ^tate  (1904)  46  Tex. 
Crim.  Rep.  128,  79  S.  W.  568,  it  was 
held  that  a  charge  that  if  the  jury  be- 
lieved "the  article  sold  was  a  medical 
preparation,  and  was  not  intoxicating 
liquor  if  drank  in  reasonable  quanti- 
ties," and  that  if  they  believed  the  de- 
fendant sold  an  article  known  as 
"Dandelion  Alterative,"  and  further 
believed  that  the  "Dandelion  Altera- 
tive" was  not  intoxicating  liquor,  if 
drank  in  reasonable  quantiti/ea,  theA 
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they  should  acquit  the  .  defendant,— * 
was  not  a  correct  exposition  of  the  law, 
inasmuch  as  it  was  qualified  by  the 
expression,  "if  drunk  in  reasonable 
quantities."  This  expression  was  un- 
defined, and,  not  being  equivalent  to 
saying,  "when  drunk  in  such  quanti- 
ties as  may  practically  be  drunk," 
therefore  left  the  charges  in  an  unin- 
telligible condition. 

In  Francis  v.  State  (1909)  56  Tex. 
Grim.  Rep.  129,  119  S.  W.  97,  it  was 
held  that  a  special  charge  should  not 
have  been  given  which  directed  the 
jury  to  acquit  the  defendant  if  they 
believed  that  the  liquor  sold  by  the  de- 
fendant "did  not  contain  alcohol  in 
sufficient  quantity,  when  drunk  in 
quantity  such  as  the  ordinary  stomach 
of  a  reasonable  man,  to  produce  in- 
toxication." 

In  Thompson  v.  State  (1906)  —  Tex. 
Grim.  Rep.  — ,  97  S.  W.  316,  it  appeared 
that  the  court  gave  the  following 
charge :  "You  are  instructed  that  'in- 
toxicating/ as  used  in  this  charge, 
means  that  if  any  liquid  is  taken  in 
the  human  stomach,  and  is  absorbed 
into  the  human  stomach,  and  has  the 
effect  of  producing  an  intoxicated  con- 
dition, such  liquid  is  intoxicating." 
It  was  held  that  this  was  not,  of 
course,  an  accurate  definition  of  in- 
toxicating liquor,  which  was  confined 
to  spirituous,  vinous,  or  malt  liquors; 
that  is,  liquors  containing  alcohol,  pro- 
duced either  by  distillation  or  fermen- 
tation, capable  of  producing  intoxi- 
cation when  taken  into  the  human 
stomach  in  such  quantities  as  it  might 
reasonably  contain. 

In  Walker  v.  State  (1906)  —  Tex. 
Grim.  Rep.  — ,  98  S.  W.  265,  it  was  held 
that  a  charge  was  erroneous  which  in- 
structed the  jury  "that  alcohol  is  per 
se  an  intoxicant,  and  when  sold  as  a 
beverage,  whether  in  a  concoction  or 
alone  in  any  quantity,  will  constitute 
a  violation  of  the  law,"  as  instructing 
them  that  if  the  liquor  in  question  con- 
tained alcohol  in  any  quantity,  regard- 
less of  its  effect  on  the  human  stomach 
to  intoxicate,  it  was  an  intoxicating 
liquor. 

In  Mason  y.  State  (1909)  66  Tex. 
Grim.  Rep.  261,  119  S..  W.  852,  it  was 
held  that  the  following  charge  was 


erroneous,  as  being  an  incorrect  defi- 
nition of  intoxicating  liquor:  "By  in- 
toxicating liquor  is  meant  any  liquor 
used  as  a  beverage  that  has  a  sufficient 
quantity  or  per  cent  of  alcohol  to 
produce  intoxication  in  any  degree, 
when  such  liquor  is  taken  in  such 
quantities  as  may  be  practically 
drunk." 

In  Bailey  v.  State  (1902)  —  Tex. 
Grim.  Rep.  — ,  66  S.  W.  780,  it  was  held 
that  a  charge  that,  if  the  jury  believed 
from  the  evidence  that  the  defendant 
sold  a  certain  liquor,  and  that  if  they 
further  believed  that  the  same  was  in- 
toxicating liquor  according  to  the  defi- 
nition previously  given  them,  they 
should  find  the  defendant  guilty;  but 
that,  if  they  believed  that  the  defend- 
ant sold  the  liquor,  and  that  it  con- 
tained alcohol,  but  had  a  reasonable 
doubt  as  to  its  containing  alcohol  in 
such  proportion  that  it  would  pro- 
duce intoxication  when  taken  in  such 
quantities  as'  might  practically  be 
drunk,  then  they  should  acquit  the  de- 
fendant,— submitted  the  issue  as  to 
whether  the  liquor  sold  was  intoxicat- 
ing to  the  jury,  in  appropriate  terms. 

In  Murry  v.  State  (1904)  46  Tex. 
Grim.  Rep.  128,  79  S.  W.  568,  it  ap- 
peared that  the  court  gave  a  special 
instruction  prepared  by  the  defendant 
as  follows:  "The  mere  fact  that  the 
preparation  has  alcohol  in  it  will  not 
make  it  intoxicating  liquor  in  contem- 
plation of  the  statute,  but,  in  order  for 
alcohol  to  render  it  such  intoxicating 
liquor,  it  must  contain  alcohol  to  such 
an  extent  as  to  render  it  capable  of 
producing  intoxication  when  drank  as 
a  beverage."  It  was  held  that,  this 
definition  having  been  given  at  his  re- 
quest, he  could  not  complain  that  the 
court  had  failed  to  give  the  definition 
of  intoxicating  liquors  in  his  general 
charge. 

In  Weinberg  v.  State  (1917)  81  Tex. 
Grim.  Rep.  306,  194  S.  W.  1116,  the 
court  said:  "The  court  should  have 
instructed  the  jury,  as  requested  by 
appellant,  that  before  they  could  con- 
vict they  must  believe  the  beverage  to 
be  an  intoxicant.  If  the  liquor  sold 
was  not  an  intoxicant,  or  there  was  a 
reasonable  doubt  of  that,  appellant 
had  not  violated  the  Loeal  Option  Law. 
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This  special  charge  contained  the  ac- 
cepted definition  in  our  decisions  as  to 
what  an  intoxicant  is  under  that  law» 
as  follows:  'Any  liquor  intended  for 
use  as  a  beverage,  or  capable  of  being 
used,  which  contains  alcohol  either  ob- 
tained by  fermentation  or  by  the  ad- 
ditional process  of  distillation,  in  such 
proportion  as  it  will  produce  intoxi- 
cation when  taken  in  such  quantities 
as  may  practically  be  drunk,  is  an  in- 
toxicant/ This  has  been  recognized 
by  the  authorities  and  elementary 
writers  as  a  proper  definition  of  what 
is  an  intoxicant.  Upon  another  trial 
this  charge  should  be  given.  Appel- 
lant would  not  be  guilty  if  he  did  not 
sell  intoxicating  liquors.  The  special 
charge  lays  down  the  recognized  rule, 
since  Decker  v.  State  was  written  by 
Judge  Hurt  in  89  Tex.  Crim.  Rep.  20, 
44  S,  W.  845." 

In  Sandoloski  v.  State  (1911)  65 
Tex.  Crim.  Rep.  350,  143  S.  W.  151,  it 
was  held  that  the  court  had  not  erred 
in  refusing  to  give  the  defendant's  spe- 
cial charges,  as  they  defined  intoxi- 
cating liquor  incorrectly,  requiring 
the  liquor  to  be  such  as  would,  .when 
drank  "in  such  quantities  as  the 
human  stomach  would  practically 
hold,  produce  such  intoxication  as 
would  result  in  unconsciousness  or 
delirium."  The  court  said:  "Delirium 
hardly  ever  occurs,  except  in  those 
cases  where  intoxicants  are  drank  to 
excess  for  a  long-continued  period  of 
time,  and  t'ae  charges  requested  are 
not  the  law.  The  court  gave  a  correct 
definition,  instructing  the  jury:  'In- 
toxicating liquor,  as  used  in  this 
charge,  is  a  liquor  intended  for  use  as 
a  beverage,  or  capable  of  being  so 
used,  which  contains  alcohol,  either 
obtained  by  fermentation,  or  by  the 
additional  process  of  distillation,  in 
such  a  proportion  that  it  will  produce 
intoxication,  when  taken  in  such  quan- 
tities as  may  practically  be  drunk.'  " 

In  Pike  v.  State  (1899)  40  Tex. 
Crim.  Rep.  613,  51  S.  W.  895,  it  was 
held  that  a  charge  that,  if  the  jury  be- 
lieved from  the  evidence  "that  said 
blackberry  cordial  can  be  used  as  a 
beverage,  and  that  when  so  used  in 
sufficient  quantities  it  will  produce  in- 
toxication, it  is  an  intoxicating  liquor 


within  the  meaning  of  the  statute," 
etc.,  even  if  inaccurate,  was  not  so  in- 
accurate as  to  injure  the  rights  of  the 
defendant. 

A  charge  that  "the  law  does  not 
recognize  any  degrees  in  intoxication, 
and  any  alcoholic  liquor  which  will 
produce  intoxication  in  any  degree  in 
law  would  be  intoxicating  liquor,"  was 
held  not  to  have  been  prejudicial  to 
a  defendant,  since,  unjder  the  Local 
Option  Law,  if  the  liquor  was  intoxi- 
cating, and  was  sold  in  violation  of 
the  law,  the  seller  would  be  guilty, 
whether  or  not  the  purchaser  was  in- 
toxicated in  any  degree.  Frickie  v. 
State  (1899)  40  Tex.  Crim.  Rep.  626, 
51  S.  W.  394;  Terry  v.  State  (1903) 
44  Tex.  Crim.  Rep.  411,  71  S.  W.  968. 

The  expression,  "intoxicating  liquor 
of  any  kind,"  in  the  prohibition 
amendment  to  the  Arizona  Constitu- 
tion, was  said  in  Brown  v.  State  (1915) 
17  Ariz.  314, 152  Pac.  578,  to  have  been 
intended  to  cover  liquors  or  admix- 
tures of  liquors  not  enumerated  be- 
fore, and,  to  sustain  a  charge  of  an 
illegal  sale  under  it,  it  would  be  neces- 
sary both  to  allege  and  to  prove  the 
liquor  intoxicating;  that  is,  that  it. 
would  produce  intoxication  when  tak- 
en to  capacity. 

In  other  states,  the  term,  "intoxicat- 
ing liquors,"  or  "liquors,"  or  "alco- 
holic and  spirituous  liquors,"  means 
liquors  capable  of  being  used  as  a 
beverage,  and  containing  alcohol  in  a 
sufficient  quantity  or  proportion  to 
produce  intoxication,  "when  drunk  to 
excess."  Marks  v.  State  (1909)  159 
Ala.  71,  133  Am.  St.  Rep.  20,  48  So, 
864;  Chapman  v.  State  (1896)  100  Ga. 
81i;  27  S.  E.  789;  Colwell  v.  State 
(1900)  112  Ga.  75,  37  S.  E.  129;  Mason 
V.  State  (1907)  1  Ga.  App.  534,  58  S. 
E.  139;  Roberts  v.  State  (1908)  4  Ga. 
App.  207,  60  S.  E.  1082 ;  Stoner  v.  State 
(1909)  5  Ga.  App.  716,  63  S.  E,  602; 
Fuller  V.  Jackson  (1910)  97  Miss.  237, 
30  L.R.A.(N.S,)  1078,  52  So.  873;  Bacot 
V.  State  (1908)  94  Miss.  225,  21  L.R.A. 
(N.S.)  524,  136  Am.  St.  Rep.  574,  48 
So.  228. 

An  Alabama  statute  (Act  of  Novem- 
ber 28,  1907,  §  1)  provides  in  part  that 
"it  shall  be  unlawful  for  any  person 
•    •    •    to  manufacture,  sell,    •    •    . 
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any  alcoholic,  spirituous,  vinous,  or 
malt  liquors,  intoxicating  bitters  or 
beverages,  or  other  liquors  or  bever- 
ages by  whatsoever  name  called,  which 
if  drunk  to  excess  will  produce  intox- 
ication." Thereunder,  in  Marks  v. 
State  (1909)  159  Ala.  71,  133  Am.  St. 
Rep.  20,  48  So.  864,  it  was  held  that 
the  clause,  "which,  if  drunk  to  excess, 
will  produce  intoxication,"  qualified  or 
referred  only  to  the  clause,  "or  other 
liquors  or  beverages,"  which  imme- 
diately preceded  it,  and  was  intended 
to  include  any  and  all  other  classes  or 
kinds  of  liquors  or  beverages  not  em- 
.  braced  in  the  first  five  classes  named. 
The  court  held  that  the  statute  did 
not  embrace  every  liquor  or  beverage 
which  contained  a  trace  of  alcohol  or 
maltose,  or  even  that  contained  one 
or  both  in  appreciable  quantities,  if 
incapable  of  being  used  as  an  intox- 
icating beverage.  On  the  other  hand, 
the  court  held,  it  embraced  all  articles 
which  contained  alcohol  or  malt  in 
such  proportions  or  form  or  state, 
which  were  or  might  be  used  as  an 
intoxicating  beverage,  no  matter  what 
it  was  called,  or  for  what  other  pur- 
pose it  was  intended  or  was  used,  or 
for  which  it  might  be  used. 

The  words,  "intoxicating  liquors,"  or 
"alcoholic  and  spirituous  liquors,"  as 
used  in  the  Georgia  Prohibition  Stat- 
ute, include  liquors  intended  for  use 
as  a  beverage,  or  capable  of  being  so 
used,  containing  ^alcohol,  obtained 
either  by  fermentation  or  distillation, 
or  both,  in  such  proportion  as  would 
produce  intoxication  when  drunk  to 
excess.  Chapman  v.  State  (1896)  100 
Ga.  311,  27  S.  E.  789.;  Colwell  v.  State 
(1900)  112  Ga.  75,  37  S.  E.  129;  Mason 
V.  State  (1907)  1  Ga.  App.  534,  58  S. 
E.  139;  Roberts  v.  State  (1908)  4  Ga. 
App.  207,  60  S.  E.  1082;  Stoner  v. 
State  (1909)  5  Ga.  App.  716,  63  S.  E. 
602.  So,  the  Georgia  Prohibition  Law 
(Acts  1907,  p.  81),  which  has  for  its 
purpose  the  suppression  of  the  evils 
of  intemperance,  cannot  be  violated  by 
selling  or  keeping  on  hand  at  a  place 
of  business  liquids  which  cannot  be 
used  as  a  beverage;  for  that  which 
cannot  be  drunk  cannot  produce 
drunkenness,  and  liquids  which  can- 
not be  used  as  beverages  do  not  fall 


within  either  the  letter  or  the  spirit  of 
the  act.  But  the  phrase,  "alcoholic  or 
spirituous  liquors,"  in  this  law,  in- 
cludes only  those  liquors  which  con- 
tain a  su^cient  quantity  of  alcohol 
(the  intoxicating  element  of  all  liq- 
uors) to  produce  intoxication  when 
drunk  to  excess,  and  necessarily  im- 
ports intoxicating  liquors.  And  liq- 
uors are  neither  alcoholic  nor  spir- 
ituous unless  they  are  also  intox- 
icating. Roberts  v.  State  (1908) 
4  Ga.  App.  207,  60  S.  E.  1082.  "It 
seems  to  us  absurd  and  utterly  un- 
reasonable to  say  that  a  trace  of 
alcohol  in  a  liquid,  not  enough  to 
intoxicate,  or  a  liquid  not  in  proper 
form  to  be  used  as  a  beverage,  fits  the 
description  given  in  this  statute  of 
'spirituous  and  alcoholic  liquors.' 
.  .  .  This  construction  of  the  law 
would  call  a  liquid  that  contained  an 
ounce  of  whisky  in  a  barrel  of  water, 
and  a  teaspoonful  of  sugar,  a  whisky 
toddy,  or  an  ounce  of  brandy  in  a  bar- 
rel of  milk,  a  milk  punch.  This  con- 
struction would  prohibit  the  sale  of 
what  are  commonly  known  as  soft 
drinks,  that  contain  only  an  appreci- 
able amount  of  alcohol,  not  enough  to 
produce  intoxication,  however  much  is 
drank,  as  a  beverage,  and  would  ban- 
ish from  the  drug  store  all  drugs  and 
medicines  and  all  culinary  and  toilet 
articles  which  contain  any  alcohol, 
even  when  it  is  well  known  that  such 
things  are  not  only  not  in  proper  form 
to  be  used  as  beverages,  but,  if  so 
used,  would  cause  death."  Roberts  v. 
State  (Ga.)  supra. 

A  Mississippi  statute  (Code  of  1906, 
§  1746)  prohibits  the  sale  or  keeping 
for  sale  without  a  license  of  "any  vi- 
nous, alcoholic,  malt,  intoxicating,  or 
spirituous  liquors,  or  intoxicating  bit- 
ters, or  other  drinks,  which  if  drunk 
to  excess  will  produce  intoxication." 
Thereunder,  in  Fuller  v.  Jackson 
(1910)  97  Miss.  237,  30  L.R.A.(N.S.) 
1078,  52  So.  873,  the  court  held  that 
the  language,  "which,  if  drunk  to  ex- 
cess, will  produce  intoxication,"  qual- 
ified the  terms  "vinous,  alcoholic,  malt, 
intoxicating,  or  -spirituous  liquors,  or 
intoxicating  bitters,  or  other  drinks." 
Hence,  the  court  held,  the  sale  of  al- 
coholic liquors  was  prohibited,  provid- 
ed they  contained  sufficient  alcohol  to 
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intoxicate  when  drunk  to  excess.  In 
Bacot  V.  State  (1908)  94  Miss.  225,  21 
L.R.A.  (N.S.)  524,  136  Am.  St.  Rep.  574, 
48  So.  228,  the^court  said:  "Aside 
from  the  well-known  exception  in  the 
case  of  pharmaceutical  preparations, 
the  law  punishes  the  fact  of  selling  in- 
toxicants, regardless  of  the  intent  of 
the  seller.  He  must  see  to  it  that  the 
beverages  he  dispenses  are  nonalco- 
holic to  the  extent  that  intoxication 
in  any  degree  will  not  be  produced 
by  even  excessive  consumption  of  the 
beverage." 

2.  Under  New  Toric  statute. 

The  New  York  statute  (Liquor  Tax 
Law,  §  2;  83  McKinney,  Consol.  Laws, 
p.  11)  provides  as  follows :  "The  term 
'liquors,'  as  used  in  this  chapter,  in- 
cludes and  means  all  distilled  or  rec- 
tified spirits,  wine,  fermented  and  malt 
liquors." 

In  People  v.  Cox  (1905)  106  App. 
Div.  299,  94  N.  Y.  Supp.  526,  affirming 
(1904)  46  Misc.  311,  92  N.  Y.  Supp. 
125,  the  court  declared  that  it  seemed 
to  have  been  the  deliberate  intention 
and  purpose  of  the  legislature  in  pass- 
ing the  Liquor  Tax  Law,  to  omit  there- 
from the  words,  "strong,"  "spir- 
ituous," and  "intoxicating,"  and  in- 
clude within  the  prohibitive  parts 
thereof  the  traffic  in  all  alcoholic  bev- 
erages within  the  definition  of  "li- 
quor," as  construed  in  that  statute, 
and  to  relieve  the  court  from  determin- 
ing as  a  fact  whether  the  liquor  sold 
or  given  away  was  intoxicating. 

That  a  liquor  is  intoxicating  is, 
therefore,  no  longer  the  test  under  the 
present  statute.  Clement  v.  Dwight 
(1910)  137  App.  Div.  389,  121  N.  Y. 
Supp.  788;  People  v.  Palluch  (1918) 
182  App.  t)iv.  603, 169  N.  Y.  Supp.  917, 
affirmed  without  opinion  in  (1918)  224 
N.  Y.  648,  121  N.  E.  884.  Still,  the 
question  as  to  whether  a  liquor  comes 
within  the  statute  depends  on,  and  so 
one  of  the  tests  applied  to  any  mixture 
for  the  purpose  of  ascertaining  wheth- 
er it  is  liquor  within  the  meaning  of 
the  Liquor  Tax  Law  is,  the  quantity  of 
alcohol  it  contains.    Ibid. 

Under   a   former   statute    (Act   of 
1857,  chap.  628),  regulating  the  sale 
of  intoxicating  liquors,  and  making  it 
4  A.L.R.— 73. 


an  offense  to  sell  strong  or  spirituous 
liquors  in  quantities  less  than  5  gal- 
lons without  a  license  therefor,  it  was 
held  in  Board  of  Excise  v.  Taylor 
(1860)  21  N.  Y.  173,  that  the  liquors, 
the  traffic  in  which  was  to  be  thus  reg- 
ulated, were  such  as  were  known  to 
be  capable,  when  drank,  of  producing, 
and  which  generally  resulted  in,  par- 
tial or  total  intoxication.  The  court 
stated  that  but  one  safe  and  sensible 
line  of  distinction  could  be  drawn  be- 
tween the  different  kinds  of  liquor 
containing  alcohol,  in  order  to  deter- 
mine on  which  of  them  the  statute  was 
intended  to  operate;  and  that  was  be- 
tween those  which  were  capable  of 
causing  intoxication,  and  those  con- 
taining so  small  a  percentage  of  al- 
cohol that  the  human  stomach  could 
not  contain  sufficient  of  the  liquor  to 
produce  that  effect. 

In  People  v.  Schewe  (1883)  29  Hun 
(N.  Y.)  122,  the  court  said  (after  quot- 
ing the  foregoing  rule) :  "Of  course 
we  are  not  unmindful  of  the  fact  that 
different  liquors  and  different  quan- 
tities will  produce  different  effects  up- 
on different  persons,  and  that  the  ef- 
fect on  persons  may  depend  upon  their 
habits,  their  health,  their  age  and  con- 
stitutions." This  rule  was  also  quot- 
ed and  followed  in  Prussia  v.  Guenth- 
er  (1884)  16  Abb.  N.  C.   (N.  Y.)  230. 

The  presence  of  alcohol  in  so  slight 
a  quantity  as  not  to  unduly  excite  the 
human  system  will  not  constitute  an 
intoxicating  liquor.  People  v.  Zeiger 
(1865)  6  Park.  Crim.  Rep.  (N.  Y.)  355. 

The  various  kinds  of  domestic  beers, 
such  as  spruce  beer,  spring  beer,  gin- 
ger beer,  molasses  beer,  etc.,  are,  there- 
fore, never  considered  as  strong  li- 
quors or  intoxicating  liquors,  though 
they  do  contain  a  certain  percentage 
of  alcohol,  either  because  it  was  sup- 
posed that  the  human  stomach  had  not 
capacity  to  contain  a  sufficient  quan- 
tity of  those  kinds  of  beer,  if  they  were 
properly  made,  unduly  or  injuriously 
to  excite  the  person  who  used  them  as 
a  beverage,  or  for  the  reason  that 
those  who  were  in  the  habit  of  using 
them  never  got  intoxicated  by  such 
use.  Nevin  v.  Ladue  (1846)  3  Denio 
(N.  Y.)  437.  See  also  Board  of  Excise 
V  Taylor  (N.  Y.)  supra. 
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But  as  to  lager  beer,  the  circum- 
stance of  intoxication  following  its  use 
in  very  rare  exceptional  cases  would 
be  insufficient  to  characterize  it  as  an 
inebriating  drink;  for  if  the  question 
whether  the  sale  without  license  vi- 
olated the  statute  was  made  to  depend 
on  that,  then  it  would  follow  that  what 
should  be  legally  declared  a  criminal 
offense  in  one  part  of  the  state  would 
be  an  innocent  act  in  others,  depend- 
ing entirely  on  the  local  habitation  of 
the  person  or  persons  capable  of  being 
thus  affected.  Under  such  a  construc- 
tion of  the  law,  persons  charged  with 
its  violation  could  only  be  convicted 
wllen  proof  was  made  that  actual  in« 
toxication  of  some  one  person  had  been 
produced  by  imbibing  the  liquor  in 
question ;  and  if  no  such  person  could 
be  found  when  the  prosecution  was 
carried  on,  an  acquittal  would  neces- 
sarily take  place.  While  in  other  lo- 
calities, where  intoxication  could  be 
shown,  even  in  one  instance,  to  have 
followed  the  use  of  lager  beer,  all  per- 
sons selling  it  without  license,  in  the 
quantities  mentioned  in  the  statute, 
would  as  surely  be  convicted.  On  the 
contrary,  the  general  intent  affecting 
this,  as  well  as  all  other  laws  made  to 
define  and  prohibit  criminal  offenses, 
is  that  the  offense  shall  be  so  clearly 
described  that  the  public  will  encoun- 
ter no  serious  difficulty  in  discovering 
its  distinguishing  attributes.  In  this 
view  of  the  statute,  lager  beer  falls 
within  .the  term,  "intoxicating  li- 
quors," if  the  use  of  it  is  ordinarily  or 
commonly  attended  with  entire  or  par- 
tial intoxication ;  if  the  use  is  not  or- 
dinarily or  commonly  attended  with 
this  effect,  the  sale  of  it  without  li- 
cense is  not  embraced  within  the  pro- 
hibition of  the  statute.  It  is  not  neces- 
sary, in  order  to  constitute  an  offense 
under  this  statute,  that  persons  or- 
dinarily or  commonly  using  the  article 
should  become  intoxicated  by  means 
of  the  effects  produced  by  it;  for  that 
is  not  the  effect  of  using  many  other 
liquors  conceded  and  assumed  to  be 
intoxicating.  Whether  intoxicating  or 
not  must  depend  very  much  on  the 
quantity  used,  and  the  sensibility  of 
the  stoihach  of  the  person  using  it. 
It  is  sufficient  to  constitute  an  offense 
under  this  statute  that  an  ordinary 


effect  found  to  follow  the  use  of  lager 
beer  is  entire  or  partial  intoxication. 
If  it  frequently  or  ordinarily  is  attend- 
ed with  that  result,, then  all  the  con- 
sequences are  produced  by  it  which 
render  it  a  proper  subject  for  legisla- 
tive regulation.  People  v.  Zeiger  (N. 
Y.)  supra. 

So,  with  respect  to  beer,  it  has  been 
held  that  it  must  be  strong  liquor,  that 
is,  strong  enough  with  the  inebriating 
principle  or  element,  whether  obtained 
by  distillation  or  fermentation,  to  pro- 
duce intoxication.  Board  of  Eixcise  v. 
Taylor  (1860)  21  N.  Y.  173;.  People  v. 
Hart  (1862)  24  How.  Pr.  (N.  Y.)  289. 

//.  Medicinal  compounds. 

a.  TJse  as  heverage. 
JF.  Generally. 

The  test  for  determining  what  me- 
dicinal compounds  or  preparations 
may  be  considered  intoxicating,  within 
the  meaning  of  the  term  "intoxicating 
liquors"  as  used  in  the  Prohibition 
Laws  adopted  in  a  majority  of  the  jur- 
isdictions, is  as  to  the  capability  of 
the  article  in  question  for  use  as  a 
beverage. 

United  States. — United  States  v. 
Stubblefield  (1889)  40  Fed.  454. 

Alabama.— Carl  v.  State  (1888)  87 
Ala.  17,  4  L.R.A.  380,  6  So.  118,  8  Am. 
Grim.  Rep.  404,  subsequent  appeal  in 
(1889)  89  Ala.  93,  8  So.  156;  Compton 
v.  State  (1891)  95  Ala.  25,  11  So.  69. 

Georgia. — Chapman  v.  State  (1896) 
100  Ga.  311,  27  S.  E.  789;  Colwell  v. 
State  (1900)  112  Ga.  75,  37  S.  E.  129; 
Bradley  v.  State  (1904)  121  Ga.  201, 
48  S.  E.  981;  Mason  v.  State  (1907) 
1  Ga.  App.  534,  58  S.  E.  139;  Roberts 
V.  State  (1908)  4  Ga.  App.  207,  60  S.  E. 
1082. 

Iowa.— State  v.  Laffer  (1874)  38 
Iowa,  422;  Bemer  v.  McHenry  (1915) 
169  Iowa,  483,  151  N.  W.  460. 

Maine. — Heintz  v.  Le  Page  (1905) 
100  Me.  542,  62  Atl.  605;  State  v.  In- 
toxicating Liquors  &  Vessels,  ante, 
1128. 

Massachusetts. — Com.  v.  Ramsdell 
(1881)  130  Mass.  68. 

Texas. — Pearce  v.  State  (1905)  48 
Tex.  Crim.  Rep.  352,  88  S.  W.  234,  13 
Ann.  Cas.  636. 

Whether  a  compound,  consisting  of 
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drugs,  barks,  or  other  medicinal  sub- 
stances, and  spirituous  liquor,  is  with- 
in the  prohibition  of  the  statute,  de- 
pends on  the  question  whether  the 
article  sold  is,  in  reality,  an  intoxicat- 
ing liquor.  If  the  liquor  and  other  in- 
gredients, axe  used  and  mixed  in  such 
manner  and  proportions  as  to  counter- 
act the  intoxicating  force  and  char- 
acter of  the  liquor,  fairly  constituting 
a  medicine,  and  rendering  its  use  as  a 
beverage  practically  impossible,  it 
does  not  come  within  the  statute.  On 
the  other  hand,  if  the  liquor  is  the 
predominant  element,  or  sufficiently 
retains  its  intoxicating  qualities  so  as 
to  render  the  mixture  reasonably  sus- 
ceptible of  use  as  a  beverage,  or  of 
substitution  for  the  ordinary  intox- 
icating drinks,  it  is  within  the  stat- 
utory prohibition.  Carl  v.  State  and 
Compton  V.  State  (Ala.)  supra. 

Thus,  in  Compton  v.  State  (Ala.)  su- 
pra, wherein,  under  an  indictment 
cliarging  the  sale  of  spirituous,  vinous, 
or  malt  liquors,  it  appeared  that  the 
real  inquiry  was  whether  the  tonic  or 
cordial  sold  by  the  defendant  con- 
tained sufficient  spirituous,  vinous,  or 
malt  liquors  to  make  the  same  an  "in- 
toxicating mixture,  conipound,  or  bit- 
ters," the  court  said:  "The  rule  for 
determining  that  question  has  been 
declared  by  this  court  as  follows :  'If 
the  liquors  and  other  ingredients  are 
used  and  mixed  in  such  manner  and 
proportions  as  to  counteract  the  in- 
toxicating force  and  character  of  the 
liquor,  fairly  constituting  a  medicine, 
and  rendering  its  use  as  a  beverage 
practically  impossible,  it  does  not 
come  within  the  statute.  On  the  oth- 
er hand,  if  the  liquor  is  the  predomi- 
nant element,  or  sufficiently  retains  its 
intoxicating  qualities  so  as  to  render 
the  mixture  reasonably  susceptible  of 
use  as  a  beverage,  or  the  substitution 
for  the  ordinary  intoxicating  drinks, 
it  is  within  the  statutory  prohibition.' 
Carl  V.  State  (1889)  89  Ala.  93,  8  So. 
156." 

In  Chapman  v.  State  (Ga.)  supra, 
it  was  held  that  a  statute  prohibiting 
the  sale  of  "spirituous,  malt,  or  intox- 
icating liquors,"  without  a  license,  in- 
cluded within  its  meaning  a  medicinal 
preparation  capable  of  use  as  a  bev- 


erage, which  contained  alcohol  in  such 
a  percentage  as  to  produce  intoxica- 
tion when  drunk  to  excess.  To  the 
same  effect  was  Colwell  v.  State 
(1900)  112  Ga.  75,  37  S.  E.  129. 

In  United  States  v.  Stubblefield 
(Fed.)  supra,  in  holding  that  prepara- 
tions known  as  "lemon  ginger"  and 
"empire  tonic  bitters"  should  •  be 
classed  as  medicinal  preparations,  the 
court  said :  "The  fact  that  men  with  a 
strong  appetite  for  drink  may  occa- 
sionally buy  one  of  these  preparations, 
and  by  an  immoderate  use  of  the  same 
become  drunk,  is  not  an  adequate  rea- 

•  son  for  classifying  them  as  distilled 
spirits.  It  is  safe  to  assume  that  alco- 
hol enters  into  the  preparation  of  some 
other  compounds  that  no  one  would 
think  of  classifying  as  distilled  spirits, 
in  such  quantity  that  a  man  might  be 
made  drunk  by  imbibing  them  too  free- 
ly. The  fact,  therefore,  that  a  mixture 
possesses  so  muc;h  alcohol  that  persons 
may  become  intoxicated  by  drinking 
such  a  quantity  as  may  be  drunk  with- 
out imperiling  life,  cannot  be  accepted 
as  the  sole  test  by  which  to  determine 
if  the  mixture  shou^i  be  classed  as 
distilled  spirits,  and  dealers  therein 
as  liquor  dealers.  If  a  preparation  is 
not  intended  as  a  beverage,  but  is  put 
up  in  good  faith  as  a  medicinal  prep- 
aration, and  is  only  advertised  and 
sold  as  such,  and  there  are  reasonable 
grounds  to  believe  that  it  possesses 
curative  qualities,  and  no  more  spir- 
its are  used  in  the  preparation  than 
are  reasonably  necessary  to  extract 
and  hold  in  solution  the  medicinal 
properties  of  the  various  drugs  em- 
ployed, such  preparation  is  medicinal, 
and  does  not  lose  its  character  as 
such,  although  it  is  intoxicating  when 
used  to  excess." 

The  true  inquiry  is  whether  the  li- 
quor used  is  necessary  to  extract  and 
preserve  the  medicinal  properties  of 
the  other  ingredients,  and  its  distinc- 
tive intoxicating,  character  is  so  coun- 
teracted, or  greatly  impaired,  that  its 
reasonable  and  ordinary  use  will  not 
intoxicate, — ^whether  it  is,  in  reality, 
a  medicine.    Carl  v.  State  (Ala.)   su- 

•  pra. 

If  the  compound  would  nauseate  be- 
fore it  would  intoxicate,  it  is  not  desir- 
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able,  and  is  not  reasonably  susceptible 
of  being  used  as  a  beverage,  or  as  a 
substitute  for  the  ordinary  intoxicat- 
ing drinks.    Ibid. 

In  Geer  Drug  Co.  v.  Atlantic  Coast 
Line  R.  Co.  (1916)  104  S.  C.  207,  88 
S.  E.  448,  Ann.  Cas.  1917C,  908,  it  was 
held  that  a  liquor  which,  owing  to  its 
composition,  would  not  intoxicate  any 
person  by  its  immoderate  use,  for  the 
reason  that  a  person  so  using  it  would 
become  sick  long  before  he  became  in- 
toxicated, was  not  an  "intoxicating  li- 
quor" within  the  statute  (Acts  1915,  p. 
140,  §  1)  prohibiting  the  delivery  of 
any  intoxicating  liquors  within  the 
state. 

So,  testimony  offered  to  prove,  with 
respect  to  a  mixture  of  quinine  and 
whisky,  that  "no  reasonable  person 
would  drink  it  as  a  beverage,  or  would 
drink  sufficient  of  it  to  become  intox- 
icated upon  it,"  would  present  no  prop- 
er test.  People  v.  Shdrrer  (1910)  164 
Mich.  267,  127  N.  W.  901,  130  N.  W. 
693. 

It  should  not  be  understood,  howev- 
er, that  a  preparation  is  considered  in- 
toxicating, in  tHe  estimation  of  the 
statute,  because  it  may  intoxicate  if 
used  in  unreasonable  and  excessive 
quantities.  The  excessive  and  immod- 
erate use  of  any  preparation,  in  which 
alcohol  is  used  in  sufficient  quantity 
to  preserve  the  other  ingredients,  may 
intoxicate;  but  the  mixture  does  not 
fall  under  the  ban  of  the  statute  be- 
cause spirituous  liquor  is  present. 
Carl  v.  State  (1889)  89  Ala.  93,  8  So. 
156. 

Medicinal,  toilet,  or  culinary  prep- 
arations, recognized  as  such  by  stand- 
ard authorities,  and  generally  used  as 
medicines,  and  not  reasonably  capable 
of  use  as  intoxicating  beverages,  are 
not  to  be  regarded  as  within  the  mean- 
ing of  the  expression,  "intoxicating 
liquors,"  although  such  articles  are 
liquid,  contain  alcohol,  and  may  pro- 
duce intoxication.  Bradley  v.  State 
(1904)  121  Ga.  201,  48  S.  E.  981;  Ma- 
son V.  State  (1907)  1  Ga.  App.  534,  58 
S.  E.  139;  Roberts  v.  State  (1908)  4 
Ga.  App.  207,  60  S.  E.  1082. 

In  State  v.  Laffer  (1874)  38  Iowa, 
422,  it  appeared  that  the  instructions 
given  left  it  to  the  jury  to  find  wheth- 


er in  fact  its  distinctive  character 
as  intoxicating  liquor  was  in  fact 
changed  into  that  of  a  medicine,  or 
whether  certain  roots  or  tinctures, 
which  had  not  in  fact  changed  the 
character  of  the  liquor,  had  been  com- 
pounded therewith.  The  court  held 
that  this  was  the  true  test,  saying: 
"So  long  as  the  liquors  retain  their 
character  as  intoxicating  liquors,  cap- 
able of  use  as  a  beverage,  notwith- 
standing other  ingredients  may  have 
been  mixed  therewith,  they  fall  under 
the  ban  of  the  law;  but  when  they  are 
so  compounded  with  other  substances 
as  to  lose  'the  distinctive  character  of 
intoxicating  liquors,  and  are  no  longer 
desirable  for  use  as  a  stimulating 
beverage,  and  are  in  fact  medicine, 
then  their  sale  is  not  prohibited." 

An  Iowa  statute  (Code,  §  2385)  pro- 
vides that  druggists  holding  permits 
may  sell  and  dispense  intoxicating  li- 
quors, not  including  malt  liquors,  but 
forbids  the  sale  of  any  preparation  or 
compound  under  any  name,  form,  or 
device  which  may  be  used  as  a  bev- 
erage, and  which  is  intoxicating  in  its 
character.  Thereunder,  it  has  been 
held  that  the  character  of  the  com- 
pound, rather  than  the  good  faith  of 
the  seller,  is  the  test  by  which  to  de- 
termine the  legality  of  the  sale.  State 
V.  Gregory  (1900)  110  Iowa,  624,  82 
N.  W.  335.  In  other  words,  if  its  dis- 
tinctive character  as  an  intoxicating 
liquor  is  so  destroyed  that  it  cannot 
be  used  as  a  beverage,  and  it  becomes 
in  fact  a  medicine  that  cannot,  in  rea- 
son, be  styled  or  used  as  an  intoxicat- 
ing drink,  its  sale  is  not  in  violation 
of  law.  Berner  v.  McHenry  (1915) 
169  Iowa,  483,  151  N.  W.  450. 

So,  in  Bradley  v.  State  (Ga.)  supra, 
wherein  the  question  was  whether  the 
defendant  had  sold  an  intoxicating 
beverage  or  a  medicine,  the  court  said: 
"The  supreme  court  of  Kansas,  con- 
struing a  statute  very  similar  to  ours 
as  applied  to  a  mixture  of  intoxicating 
liquors  with  certain  medicinal  in- 
gredients, held  that  *if  the  compound 
or  preparation  be  such  that  the  dis- 
tinctive character  and  effect  of  intox- 
icating liquor  are  gone,  that  its  use 
as  an  intoxicating  beverage  is  prac- 
tically impossible   by  reason  of  the 
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other  ingredients,  it  is  not  within  the 
statute/  'If  the  intoxicating  liquor 
remain  as  a  distinctive  force  in  the 
compound,  and  such  compound  is  rea- 
sonably liable  to  be  used  as  an  in- 
toxicating beverage,  it  is  within  the 
statute,  and  this,  though  it  contain 
many  other  ingredients,  and  ingre- 
dients of  an  independent  and  benefi- 
cial force  in  counteracting  disease  or 
strengthening  the  system.'  Intoxicat- 
ing-Liquor  Cases  (1881)  25  Kan.  751. 
Our  Local  Option  Statute  was  de- 
signed to  prohibit  the  sale  of  all  intox- 
icating beverages  in  those  counties 
*  which  adopted  its  provisions  in  the 
manner  prescribed  by  the  statute.  It 
was  not  intended  that  the  people  were 
to  be  deprived  of  the  remedial  benefits 
of  alcohol  as  a  constituent  element  of 
medicinal  concoction:  neither  was  it 
intended  that  by  a  combination  of 
medicinal  ingredients  alcohol  or  in- 
toxicating liquor  could  be  sold  as  a 
beverage.  The  test  applied  in  the 
Kansas  case  from  which  we  have 
quoted  has  been  approved  by  the 
courts  in  many  of  our  sister  states. 
.  .  .  The  justice  of  the  test  seems 
apparent,  and  is  supported  by  reason 
and  authority." 

In  Pearce  v.  State  (1905)  48  Tex. 
Crim.  Rep.  353,  88  S.  W.  234,  13  Ann. 
Cas.  636,  wherein  the  question  was 
whether  the  sale  of  a  preparation 
called  "Kidney  Specific"  was  a  viola- 
tion of  the  Local  Option  Law,  in  that 
the  liquor  was  intoxicating  liquor,  the 
court  said:  "The  rule  in  regard  to 
matters  of  this  sort  is  well  stated  in 
vol.  17,  Am.  &  Eng.  Enc.  Law,  2d  ed. 
204.  'It  has  been  held  that  whatever 
is  generally  and  popularly  known  as 
medicine  or  an  article  for  the  toilet, 
recognized  and  the  formula  of  its 
preparation  prescribed  by  the  United 
States  Dispensatory  or  like  standard 
authority,  and  not  among  the  liquors 
ordinarily  used  as  intoxicating  bever- 
ages, such  as  tincture  of  gentian,  par- 
egoric, bay  rum,  cologne,  etc.,  is  not 
an  intoxicating  liquor  within  the 
meaning  of  the  statutes  regulating  and 
prohibiting  the  traffic  in  intoxicating 
liquors;  and  the  courts  may  so  de-  . 
clare  as  a  matter  of  law,  notwithstand- 
ing such  articles  contain  alcohol  and 


may  produce  intoxication.  ...  If 
the  compound  or  preparation  be  such 
that  the  distinctive  character  and  ef- 
fects of  intoxicating  liquors  are  gone, 
and  its  use  as  a  beverage  is  rendered 
undesirable  or  practically  impossible 
by  reason  of  the  other  ingredients, 
and  the  liquor  is  used  merely  as  a  ve- 
hicle for  or  preservation  of  the  other 
ingredients,  or  to  extract  their  vir- 
tues and  hold  them  in  solution,  the 
article  will  not  be  within  the  prohibi- 
tion of  the  statute,  although  its  use 
may  produce  intoxication.  On  the 
other  hand,  if  the  liquor  is  the  pre- 
dominant ingredient,  and  sufficiently 
retains  its  intoxicating  qualities  to  ren- 
der the  ipixture  reasonably  susceptible 
of  use  as  a  beverage,  it  is  within  the 
prohibition  of  the  statute.  The  laws 
cannot  be  evaded  by  disguising  intox- 
icating liquors  sold  as  a  beverage  with 
some  tincture  or  preparation  which 
will  give  to  the  liquor,  to  some  extent,  ^ 
the  fiavor  or  appearance  of  medicine, 
or  by  mixing  with  the  liquor  drugs, 
barks,  or  seeds  which  have  medicinal 
qualities.'  ...  If  this  was  a  med- 
ical compound  with  only  sufficient 
amount  of  gin  included  to  preserve  it, 
or  to  extract  the  properties  from  the 
ingredients,  and  was  not  usually  sold 
as  a  beverage,  but  as  a  medicine,  it 
would  not  be  violative  of  the  statute 
to  sell  it,  and  the  jury  should  have 
been  given  some  criterion  by  which 
this  question,  which  is  the  crucial 
point  in  the  case,  could  be  decided  by 
them."  The  court  also  held  that  the 
following  special  charges  should 
have  been  given:  "You  are  further 
charged,  as  a  part  of  the  law  of  this 
case,  if  you  find  the  liquor  sold  was  a 
medical  preparation,  and  was  not  an 
intoxicating  liquor  when  drank  in  such 
quantities  as  could  be  practically 
drank,  you  will  find  the  defendant  not 
guilty."  And  again:  "You  are  further 
charged,  as  a  part  of  the  law  of  this 
case,  that  if  the  liquor  sold  contained 
various  drugs  as  ingredients,  and  that 
a  person  taking  same  in  such  quanti- 
ties as  could  be  practically  drank 
would  be  influenced  by  the  same,  or 
made  drunk,  but  that  such  effect  or 
drunk  produced  by  the  preparation 
was  the  result  of  the  drugs  so  con- 
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tained  in. same,  and  was  not  the  result 
of  any  intoxicating  liquor  so  contained 
in  said  preparation,  you  will  find  the 
defendant  not  guilty." 

In  Arbuthnot  v.  State  (1909)  56 
Tex.  Crim.  Rep.  517, 120  S.  W.  478,  the 
defendant  requested  the  court  to 
charge  the  jury  as  follows :  "You  are 
charged  as  a  part  of  the  law  in  this 
case,  if  you  find  from  the  evidence 
that  the  liquor  sold  was  popularly 
known  as  a  medicine,  recognized  as 
such,  and  the  formula  of  its  prepara- 
tion prescribed  in  the  United  States 
Dispensary,  or  like  standard  authority, 
and  not  among  the  liquors  ordinarily 
used  as  intoxicating  beverages,  it  is 
not  an  intoxicating  liquor.'  And  if 
you  find  that  the  preparation  be  such 
as  that  the  distinctive  character  and 
effects  of  intoxicating  liquors  are  gone 
and  its  use  as  a  beverage  is  rendered 
undesirable  by  reason  of  other  ingre- 
dients, and  the  liquor  is  used  merely 
as  a  vehicle  for  the  preserving  of 
the  other  ingredients,  or  to  extract 
their  virtues  and  hold  theih  in  solu- 
tion, although  it  produce  intoxication, 
the  article  will  not  be  in  prohibition 
of  the  statutes,  and  you  will  find  the 
defendant  not  guilty."  The  court  said, 
however,  in  holding  that  the  giving  of 
the  charge  was  properly  refused :  "The 
Pearce  Case  (Tex.)  supra,  seems  to' 
suggest  that  this  would  probably  be  a 
correct  charge,  but  a  careful  reading 
of  said  decision  will  show  that  it  was 
not  intended  to  lay  down  such  a  prop- 
osition. Clearly,  the  sheer  fact  that  a 
formula  to  prepare  a  certain  compound 
be  found  in  the  United  States  Dis- 
pensary or  like  standard  authority 
would  not  per  se  make  it  a  nonintox- 
icating  liquor,  nor  would  the  fact,  as 
we  understand  the  decisions  of  this 
court,  that  the  distinctive  character 
and  effects  of  intoxicating  liquors  are 
gone,  render  it  any  the  less  an  intox- 
icating liquor  when  drank  in  such 
quantities  as  may  be  practically  taken 
into  the  human  stomach." 

"Any  liquor  containing  alcohol, 
which  is  based  on  such  other  ingre- 
dients, or  by  reason  of  the  absence  of 
certain  ingredients,  that  it  may  be 
drank  by  an  ordinary  person  as  a  bev- 
erage, and  in  such  quantities   as  to 


produce  intoxication,  is  intoxicating 
liquor.  If  its  composition  is  such  that 
it  is  practicable  to  commonly  and  or- 
dinarily drink  it  as  a  beverage,  and  to 
drink  it  in  such  quantities  as  to  pro- 
duce intoxication,  it  is  intoxicating 
liquor."  Heintz  v.  Le  Page  (1905)  100 
Me.  542,  62  Atl.  605. 

In  order  to  determine  whether  the 
Massachusetts  statute  forbidding  the 
sale,  without  due  authority,  of  spir- 
ituous or  intoxicating  liquors,  applies 
to  a  sale,  the  true  test  is  to  inquire 
whether  the  article  sold  is  in  reality 
an  intoxicating  liquor.  If  it  is,  the, 
sale  is  illegal,  although  it  is  sold  to  be 
used  as  a  medicine,  or  it  is  attempted 
to  disguise  it  under  the  name  of  a  med- 
icine, or  it  is  a  mixture  of  liquor  and 
other  ingredients.  But  if  the  article 
sold  cannot  be  used  as  an  intoxicat- 
ing drink,  it  is  not  within  the  prohibi- 
tion of  the  statute,  although  it  con- 
tains as  one  of  its  ingredients  some 
spirituous  liquor.  Com.  v.  Ramsdell 
(1881)  130  Mass.  68. 

In  James  v.  State  (1886)  21  Tex. 
App.  353, 17  S.  W.  422,  it  was  held  that 
medicated  bitters  producing  intoxica- 
tion were  intoxicating  liquors,  within 
the  meaning  of  that  term  as  used  in 
the  state  Constitution. 

2.  Under  KanMS  statute. 

The  Kansas  Liquor  Law  of  1881 
(Laws  1881,  chap.  128,  §  1)  prohibited 
the  manufacture  or  sale  of  any  spir- 
ituous, malt,  vinous,  fermented,  or  oth- 
er intoxicating  liquors.  The  tenth 
section  provided  as  follows:  "All  li- 
quors mentioned  in  §  1  of  this  act, 
and  all  other  liquors  or  mixtures 
thereof,  by  whatever  name  called,  that 
will  produce  intoxication,  shall  be  con- 
sidered and  held  to  be  intoxicating 
liquors  within  the  meaning  of  this 
act."  This  law  was  interpreted  in  the 
Intoxicating-Liquor  Cases  (1881)  25 
Kan.  751,  37  Am.  Rep.  284,  wherein  the 
court  said :  "This  section,  whose  lan- 
guage is  unfortunately  chosen,  is  the 
one  which  has  provoked  this  litigation, 
and  has  tended  to  create  so  much  prej- 
udice against  the  statute;  for  its  let- 
ter reaches  to  preparations  which  no 
man  can  believe  were  within  the  in- 
tent of  the  legislature^  and  any  inter- 
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ference  with  whose  sale,  if  within 
the  power  of  the  legislature,  would  be 
felt  by  everyone  to  be  unnecessary  and 
unreasonable.  Alcohol  is  the  intox- 
icating principle,  the  basis  of  all  in- 
toxicating drinks.  Whatever  contains 
alcohol,  will,  if  a  sufficient  quantity  be 
taken,  produce  intoxication.  Hence, 
whatever  liquor  contains  alcohol  is 
within  the  stattite.  So  reads  its  letter.. 
But,  when  we  come  to  inquire  as  to  the 
liquors  which  contain  alcohol,  we  find 
a  lengthy  list  of  fluids  which  are  never 
used  as  beverages.  Cologne,  extract 
of  lemon,  bay  rum,  paregoric,  tincture 
of  gentian,  and  many  other  medicinal 
preparations  contain  alcohol,  and  all 
will  produce  intoxication.  They  are 
seldom  used  as  a  beverage,  and  yet 
they  may  be.  Intoxication  produced 
by  drinking  ba,y  rum  has  been  known. 
Yet  few  drink  it.  Its  uses  are  for  the 
toilet.  But  three  of  the  cases  before 
us  are  prosecutions  for  the  sale  of  bay 
rum,  essence  of  lemon^  and  tincture  of 
gentian,  respectively.  These  prepara- 
tions contain  alcohol,  and  will  each, 
it  is  charged,  produce  intoxication.  If 
the  statute  includes  such  articles, 
many  of  them  are  absolutely  and  whol- 
ly shut  out  from  sale.  The  excepted 
purposes  in  the  statute  are  'medical, 
scientific,  and  mechanical.'  But  toilet 
and  culinary  purposes  are  strictly  in- 
cluded within  no  one  of  the  three. 
.  .  .  But  the  legislature  never  in- 
tended such  a  sweeping  prohibition. 
The  use  of  intoxicating  liquors  as  a 
beverage  was  the  evil,  and  the  statute 
must  be  read  in  the  light  thereof.  It 
intended  to  put  a  stop  to  such  use,  and 
limit  the  use  to  the  necessities  of  med- 
icine. Now,  the  cases  before  us  group 
themselves  into  three  classes ;  and  the 
same  division  is  far-reaching  and  of 
general  application.  The  first  em- 
braces what  are  generally  and  pop- 
ularly known  as  intoxicating  liquors, 
unmixed  with  any  other  substances. 
Thus,  in  one  case  the  sale  of  brandy 
is  charged.  The  second  includes  ar- 
ticles equally  well  known,  standard 
articles,  and  which,  while  containing 
alcohol,  are  never  classed  as*  intoxicat- 
ing beverages.  Their  uses  are  culi- 
nary, medical,  or  for  the  toilet.  They 
are  named  in  the  United  States  Dis- 


pensatory and  other  similar  standard 
authorities;  the  formulae  for  their 
preparation  are  there  given;  their 
nized  and  known  by  their  names  as 
uses  and  character  are  as  well  recog- 
those  of  a  horse,  a  spade,  or  an  arith- 
metic. The  possibility  of  a  different 
and  occasional  use  does  not  change 
their  recognized  and  established  char- 
acter. A  particular  spade  may  be 
fixed  up  for  a  parlor  ornament,  but 
the  spade  does  not  belong  there.  So 
essence  of  lemon  may  contain  enough 
.  alcohol  to  produce  intoxication, — more 
alcohol  proportionately  than  many 
kinds  of  wine  or  beer.  It  is  possible 
that  a  man  may  get  drunk  upon  it,  but 
it  is  no  intoxicating  liquor.  Bay  rum, 
cologne,  paregoric,  tinctures  general- 
ly, all  contain  alcohol,  but  in  no  fair 
or  reasonable  sense  are  they  intox- 
icating liquors  or  mixtures  thereof. 
The  third  class  embraces  compounds — 
preparations  in  which  the  alcoholic 
stimulant  is  present,  which  are  not  of 
established  name  and  character,  which 
are  not  found  in  the  United  States 
Dispensatory,  or  other  like  standard 
authorities,  and  which  may  be  purely 
medicinal  in  their  purpose  and  effect, 
or  mere  substitutes  for  the  usual  in- 
toxicating beverages.  If  not  intox- 
icating liquors,  they  may  be  'mixtures 
thereof  within  the  scope  of  the  stat- 
ute. Here  belong  many  of  the  patent 
medicines, — ^the  bitters,  cordials,  and 
tonics  of  the  day.  Here  also  are  such 
compounds  as  that  charged  in  one  of 
the  informations  before  us, — a  com- 
pound of  whisky,  tolu,  and  wild 
cherry.  Now,  in  reference  to  these 
classes,  we  think  these  rules  may.  be 
laid  down:  The  first  class  is  within 
and  the  second  without  the  statute; 
and  the  court,  as  matter  of  law,  may 
so  declare.  It  is  unnecessary,  in 
charging  the  sale  of  whisky  or  bran- 
dy, etc.,  to  allege  that  it  will  produce 
intoxication ;  nor  will  it  bring  the  sale 
of  essence  of  lemon  within  the  statute 
to  allege  that  such  essence  will  pro- 
duce intoxication.  The  courts  will 
take  judicial  notice  of  the  uses  and 
character  of  these  articles.  You  need 
not  prove  what  bread  is,  or  for  what 
purposes  it  is  used.  No  more  need 
you  in  respect  to  whisky  or  gin  on  the 
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one  hand,  or  cologne  or  bay  rum  on 
the  other.  They  are  all  articles  of  es- 
tablished name  and  character.  In  ref- 
erence to  the  third  class,  the  question 
is  one  of  fact,  and  must  be  referred 
to  a  jury.  If  the  compound  or  prepara- 
tion be  such  that  the  distinctive  char- 
acter and  effect  of  intoxicating  liquor 
are  gone,  that  its  use  as  an  intoxicat- 
ing beverage  is  practically  impossible 
by  reason  of  the  other  ingredients,  it 
is  not  within  the  statute.  The  mere 
presence  of  alcohol  does  not  necessa- 
rily bring  the  article  within  the  pro- 
hibition. The  influence  of  the  alcohol 
may  be  counteracted  by  the  other  el- 
ements, and  the  compound  be  strictly 
and  fairly  only  a  medicine.  On  the 
other  hand,  if  the  intoxicating  liquor 
remain  as  a  distinctive  force  in  the 
compound,  and  such  compound  is  rea- 
sonably liable  to  be  used  as  an  intox- 
icating beverage,  it  is  within  the  stat- 
ute ;  and  this,  though  it  contain  many 
other  ingredients,  and  ingredients  of 
an  independent  and  beneficial  force  in 
counteracting  disease  or  strengthen- 
ing the  system.  Intoxicating  liquors, 
or  mixtures  thereof:  this,  reasonably 
construed,  means  liquors  which  will 
intoxicate,  and  which  are  commonly 
used  as  beverages  for  such  purposes, 
and  also  any  mixtures  of  such  liquors 
as,  retaining  their  intoxicating  qual- 
ities, it  may  fairly  be  presumed  may  be 
used  as  a  beverage,  and  become  a  sub- 
stitute for  the  ordinary  intoxicating 
drinks.  Whether  any  particular  com- 
pound or  preparation  of  this  class  is 
then  within  or  without  the  statute  is 
a  question  of  fact,  to  be  established 
by.  the  testimony  and  determined  by  a 
jury.  The  courts  may  not  say  as  a  mat- 
ter of  law  that  the  presence  of  a  cer- 
tain per  cent  of  alcohol  brings  the  com- 
pound within  the  prohibition,  or  that 
any  particular  ingredient  does  or  does 
not  destroy  the  intoxicating  influence 
of  the  alcohol,  or  prevent  it  from 
ever  becoming  an  intoxicating  bever- 
age. Of  course,  the  larger  the  per  cent 
of  alcohol  and  the  more  potent  the  oth- 
er ingredients,  the  more  probably  does 
it  fall  within  or  without  the  statute; 
but  in  each  case  the  question  is  one  of 
fact,  and  to  be  settled  as  other  ques- 
tions of  fact."    See,  to  the  same  effect, 


State  V.  Coulter  (1888)  40  Kan.  87,  19 
Pac.  388;  State  v.  Raynolds  (1896)  5 
Kan.  App.  515,  47  Pac.  573.  But  the 
Liquor  Law  of  1909  (Laws  1909,  chap. 
164,  §  1),  which  likewise  prohibits  the 
manufacture  or  sale  of  any  spirituous, 
malt,  vinous,  fermented,  or  other  in- 
toxicating liquors,  contains  a  section 
reading  as  follows :  "All  liquors  men- 
tioned in  §  1  of  this  act  shall  be  con- 
strued and  held  to  be  intoxicating 
liquors  within  the  meaning  of  this 
act."  In  State  v.  Miller  (1914)  92 
Kan.  994,  L.R.A.1917F,  238,  142  Pac. 
979,  Ann.  Cas.  1916B,  365,  it  was  held 
that  this  statute  was  intended  to 
change  the  law,  with  the  result  that 
the  classiflcation  established  under 
the  Law  of  1881,  and  the  decision  in 
the  Intoxicating-Liquor  Cases  (Kan.) 
supra,  were  abrogated.  Liquors  be- 
longing to  the  first  class  there  de- 
scribed, such  as  whisky,  brandy,  gin, 
wine,  beer,  and  the  like,  were  still  to 
be  construed  as  intoxicating,  the  court 
held.  All  othefr  liquors  belonged  to 
the  third  class,  and  the  rule  or  test 
was  stated  as  follows :  "If  the  liquor 
be  such  that  the  distinctive  character 
and  effect  of  intoxicating  liquor  be 
absent,  it  is  outside  the  statute ;  if  the 
distinctive  character  and  effect  of  in- 
toxicating liquor  be  present,  it  is  with- 
in the  statute.  The  fact  is  to  be  de- 
termined by  the  jury,  or  by*the  court 
when  sitting  as  a  trier  of  the  facts. 
If  in  any  case  the  liquor  sold  or  kept 
for  sale  be  identified  by  the  proof  as 
plain  whisky  or  brandy  or  gin  or  wine 
or  beer,  or  other  spirituous,  malt,  vi- 
nous, or  fermented  liquor  of  the  kind 
specifically  mentioned  in  the  statute, 
it  shall  be  construed  and  held  to  be 
intoxicating.  As  to  such  liquors,  the 
statute  simply  declares  what  the 
courts  and  everybody  else  know.  If 
the  liquor  sold  or  kept  for  sale  be  not 
so  identified,  but  belongs  by  name  or 
qualification  to  some  other  class,  or  be 
unclassified,  its  intoxicating  charac- 
ter must  be  submitted  to  the  jury,  or  to 
the  court  when  trying  the  facts,  as  a 
question  of  fact.  In  such  cases  the 
evidence  may  relate  to  its  nature  and 
constituent  elements,  its  ordinary  use, 
its  susceptibility  to  use  as  an  intox- 
icant, the  extent  of  such  use,  and  all 
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other  matters  which  in  the  particular 
instance  will  aid  in  determining  the 


issue. 


3,  Under  Missouri  statute. 


The  term,  "intoxicating  liquor,"  as 
used  in  the  Missouri  Prohibition  Stat- 
utes— ^the  Dramshop  Law  (Rev.  Stat. 
1865,  chap.  67,  §  31;  Rev.  Stat.  1909, 
§  7222)  and  the  Local  Option  Act 
(Rev.  Stat.  1909,  §  7243)— embraces 
any  beverage  containing  alcohol  in 
any  quantity  whatever.  State  v. 
Martin  (1910)  230  Mo.  1,  139  Am.  St. 
Rep.  628,  129  S.  W.  931 ;  State  v.  Burk 
(1911)  234  Mo.  574,  137  S.  W.  969,  af- 
firming (1910)  151  Mo.  App.  188,  131 
S.  W.  883;  State  v.  Hanson  (1911)  234 
Mo.  683,  137  S.  W.  968;  State  v.  Gam- 
ma  (1910)  149  Mo.  App.  694,  129  S.  W. 
734;  State  v.  Wills  (1911)  154  Mo. 
App.  605,  136  S.  W.  25.  Hence,  in  a 
prosecution  for  violation  of  the  law  by 
the  sale  of  medicinal  preparations,  as 
Peruvian  strengthening  elixir,  Har- 
ter's  Wild  Cherry  Bitters,  and  Wauka- 
ska  Cream  Ale,  it  is  not  necessary  for 
the  state  to  show  that  the  liquid  or 
composition  in  question  was  sold  as  a 
beverage.  Nor  is  it  any  defense  to 
show  that  it  was  sold  in  good  faith  for 
medicinal  purposes.  The  only  issues 
that  can  be  raised  are  the  questions 
whether  or  not  the  liquid  sold  con- 
tained alcohol,  and  was  of  such  char- 
acter that  it  could  be  used  as  a  bever- 
age, or  that  it  contained  alcohol,  and 
was  used  as  a  beverage.  State  v.  Wills 
(Ma)  supra. 

4.  Under  New  TorJc  statute. 

The  New  York  statute  (Liquor  Lax 
Law,  §  2;  33  McKinney,  Consol.  Laws, 
p.  11)  provides  as  follows:  "The  term 
'liquors,'  as  used  in  this  chapter,  in- 
cludes and  means  all  distilled  or 
rectified  spirits,  wine,  fermented,  and 
malt  liquors."  In  People  v.  Cox 
(1905)  106  App.  Div.-299,  94  N.  Y. 
Supp.  526,  affirming  (1904)  45  Misc. 
311,  92  N.  Y.  Gupp.  125,  the  court 
declared  that  it  seemed  to  have  been 
the  deliberate  intention  and  pur- 
pose of  the  legislature  in  passing  the 
Liquor  Tax  Law,  to  omit  therefrom  the 
words,  "strong,"  "spirituous,"  and  "in- 
toxicating," and  to  include  within  the 
prohibitive  parts  thereof  the  traffic  in 


all  alcoholic  beverages  within  the  defi- 
nition of  "liquor,"  as  construed  in  that 
statute,  and  to  relieve  the  court  from 
determining  as  a  fact  whether  the  li- 
quor sold  or  given  away  was  intoxi- 
cating. 

That  the  liquor  is  intoxicating  is, 
therefore,  the  test  under  the  present 
statute.  Clement  v.  Dwight  (1910) 
137  App.  Div.  389,  121  N.  Y.  Supp.  788. 
Still,  the  question  as  to  whether  a  li- 
quor comes  within  the  statute  de- 
pends on,  and  so  one  of  the  tests  ap- 
plied to  any  mixture  for  the  purpose  of 
ascertaining  whether  it  is  liquor  with- 
in the  meaning  of  the  Liquor  Tax  Law 
is,  the  quantity  of  alcohol  it  contains. 
Ibid.  So,  when  there  is  found  in  any 
preparation  27  per  cent  of  alcohol  and 
73  per  cent  of  water,  it  is  clear  that 
it  must  be  a  liquor  within  the  act,  un- 
less its  effect  is  destroyed  or  largely 
neutralized  by  its  mixture  with  other 
ingredients.    Ibid. 

S,  Under  North  Dakota  statute. 

The  North  Dakota  statute  (Rev. 
Codes  1899,  §  7598)  provides  as  fol- 
lows; "All  spirituous,  malt,  vinous, 
fermented,  or  other  intoxicating  li- 
quors or  mixtures  thereof,  by  whatever 
name  called,  that  will  produce  intoxi- 
cation, or  any  liquor  or  liquids  which 
are  made,  sold  or  offered  for  sale  as  a 
beverage  and  which  shall  contain  co- 
culus  indicus,  copperas,  opium,  cay- 
enne pepper,  picric  acid,  Indian  hemp, 
strychnine,  tobacco,  darnel  seed,  ex- 
tract of  logwood,  salts  of  zinc,  copper 
y  or  lead,  alum  or  any  of  its  compounds, 
methyl  alcohol  or  derivations,  amyl 
alcohol  or  any  extract  or  compound  of 
any  of  the  above  ingredients,  shall  be 
held  to  be  intoxicating  liquors  within 
the  meaning  of  this  chapter."  There- 
under, in  State  v.  Virgo  (1905)  14 
N.  D.  293, 103  N.  W.  610,  the  court  held 
that  the  statute  only  prohibited  the 
sale  of  intoxicating  liquors ;  that  was, 
liquors  that  would  produce  intoxica- 
tion. The  court  held  that  the  term, 
"intoxicating  liquors,"  included  spir- 
ituous, malt,  vinous,  fermented,  or 
other  intoxicating  mixtures  thereof 
"that  will  produce  intoxication ;"  also 
all  liquors  or  liquids,  sold  as  a  bever- 
age, which  were  compounded  from  the 
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drugs  enumerated,  that  would  produce 
intoxication.  The  court  held  that  the 
requirement  that  they  would  produce 
intoxication  was  common  to  both 
classes.  Later,  the  legislature  passed 
an  act  (Laws  1909,  chap.  187),  the 
purpose  of  which  was  to  define  the  li- 
quors that  were  to  be  presumed  by  the 
courts  to  be  intoxicating,  within  the 
meaning  of  the  statute  prohibiting  the 
sale  and  manufacture  of  intoxicating 
liquors.  Pursuant  to  this  purpose,  a 
number  of  liquors  or  beverages  were 
enumerated,  divided  into  four  classes, 
the  first  class  including  only  such  as 
were  generally  recognized  as  intoxi- 
cating, viz.,  "alcohol,  whisky,  rum, 
brandy,  beer,  ale,  porter,  wine,  and 
hard  cider."  The  second  class  includ- 
ed not  by  name,  but  by  general  desig- 
nation, "all  spirituous,  malt,  vinous, 
fermented,  or  other  intoxicating  li- 
quors or  mixtures  thereof  by  whatso- 
ever name  called  .  .  .  that  will  pro- 
duce intoxication  of  any  degree,  or 
any  mixtures  of  such."  The  third 
class,  by  a  description  more  sweeping 
and  general  than  any  in  the  act,  em- 
braced "any  kind  of  beverage  what- 
soever, which,  retaining  the  alcoholic 
principle  or  other  intoxicating  quali- 
ties as  a  distinctive  force,  may  be  used 
as  a  beverage  and  become  a  substitute 
for  the  ordinary  intoxicating  drinks." 
The  fourth  class  included  any  liquors 
or  liquids  which  were  made,  sold,  or 
offered  for  sale  as  a  beverage  and 
which  should,  contain  certain  drugs 
specifically  mentioned  (those  enumer- 
ated in  the  previous  statute).  This 
statute  was  construed  in  State  v. 
Fargo  Bottling  Works  Co.  (1910)  19 
N.  D.  396,  26  L.R.A.(N.S.)  872,  124  N. 
W.  887.  The  court  held  that  the  term, 
"alcoholic  principle,"  had  no  reference 
whatever  to  quantity,  but  to  quality, 
and  that  in  its  use,  therefore,  of  the  ex- 
pression, "retaining  the  alcoholic  prin- 
ciple or  other  intoxicating  quality,"  the 
legislature  evidently  meant  to  connect 
without  reference  to  quantity  two 
qualities,  viz.,  the  intoxicating  quality 
present  in  alcohol  with  that  found  in 
other  poisonous  drugs,  possibly  those, 
or  some  of  those,  mentioned  in  the  lat- 
ter part  of  the  act.  The  phrase,  "as  a 
distinctive  force,"  the  court  held,  im- 


plied not  only  that  the  alcohol  must 
be  present  in  appreciable  quantity,  but 
that,  being  so  present,  it  retained  its 
characteristic  intoxicating  principle. 
The  expression,  "became  a  substitute 
for  the  ordinary  intoxicating  drinks," 
the  court  held,  could  only  refer  to 
such  beverages  as  common  experience 
taught  would  be  used  in  place  of  well- 
known  intoxicating  liquors,  when,  by 
reason  of  a  prohibitory  statute  or  some 
other  extraordinary  case,  they  could 
not  be  obtained  by  the  usual  means  of 
sale  and  purchase.  The  court  held 
that  in  its  view,  therefore,  under  a 
true,  fair,  and  reasonable  interpreta- 
tion, the  clause  of  the  statute  defining 
the  third  class  of  liquors  that  were  to 
be  deemed  intoxicating  was  intended 
to  describe  a  beverage  which  con- 
tained alcohol,  or  other  drug  having 
an  intoxicating  quality,  in  a  quantity 
reasonably  appreciable,  in  which  it 
had  not,  by  chemical  combination,  lost 
its  intoxicating  principle,  and  which 
liquor,  according  to  conunon  expe- 
rience and  observation,  would  be  re- 
sorted to  on  failure  to  procure  the 
ordinary  intoxicating  drinks  in  the 
usual  way.  In  such  a  liquor,  the  court 
held,  alcohol,  or  other  drug  of  kindred 
quality,  preserving  its  native  charac- 
teristics, must  be  present,  but  not  nec- 
essarily in  such  quantity  as  to  pro- 
duce intoxication.  Whether  it  was 
present  in  a  quantity  reasonably  re- 
cognizable,  and  as  a  distinctive  force, 
was  a  question  of  fact  to  be  determined 
by  the  ordinary  tests,  among  which 
was  the  consideration  that  it  "may  be 
used  as  a  beverage,  and  become  a  sub- 
stitute for  the  ordinary  intoxicating 
drinks." 

6.  Under  OkXahonui  statute. 

An  Oklahoma  statute  (Snyder's 
Comp.  Laws,  §  4180)  forbids  the  manu- 
facture, sale,  barter,  giving  away,  or 
otherwise  furnishing  of  "any  liquors 
or  compounds  of  any  kind  or  descrip- 
tion whatsoever,  whether  medicated  or 
not,  which  contain  as  much  as  i 
of  1  per  centum  of  alcohol  meas- 
ured by  volume,  and  which  is  capa- 
ble of  being  used  as  a  beverage,  ex- 
cept preparations  compounded  by  any 
licensed     pharmacist,     the     sale    of 
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which  would  not  subject  him  to  the 
payment  of  the  special  tax  required 
by  the  laws  of  the  United  States."  In 
Moss  V.  State  (1910)  4  Okla.  Crim. 
Rep.  247,  111  Pac.  950,  the  court  said: 
"This  provision  is  intended  to  forbid 
the  sale  of  patent  medicines  and  medi- 
cated drinks,  and  compounds  which 
contain  alcohol  and  are  capable  of  be- 
ing used  as  a  beverage." 

&•  Purpose  of  sale. 

In  some  jurisdictions,  the  test  for 
determining  whether  a  medicinal  com- 
pound or  preparation  is  within  the 
statutes  relating  to  intoxicating  li- 
quors is  held  to  depend  on  the  pur- 
pose or  use  to  be  made  of  the  article, 
and  for  which  it  is  sold  and  bought, 
the  intent  governing.'  Holcomb  v.  Peo- 
ple (1892)  49  111.  App.  73;  King  v. 
State  (1881)  58  Miss.  737,  38  Am.  Rep. 
344;  Bertrand  v.  State  (1895)  73  Miss. 
51,  18  So.  545;  Goode  v.  State  (1905) 
87  Miss.  495,  40  So.  12;  Russell  v. 
Sloan  (1861)  33  Vt  666;  State  v. 
Kezer  (1901)  74  Vt.  50,  52  Atl.  116; 
State  V.  Krinski  (1905)  78  Vt.  162,  62 
Atl.  37;  State  v.  Costa  (1905)  78  Vt. 
198,  62  Atl.  38. 

"One  authorized  to  sell  medicines 
ought  not  to  be  held  guilty  of  violat- 
ing the  laws  relative  to  retailing,  be- 
cause the  purchaser  of  a  medicine  con- 
taining alcohol  misuses  it  and  becomes 
intoxicated;  but,  on  the  other  hand, 
these  laws  cannot  be  evaded  by  selling 
as  a  beverage  intoxicating  liquors  con- 
taining drugs,  barks,  or  seeds  which 
have  medicinal  qualities.  The  uses  to 
which  the  compound  is  ordinarily  put, 
♦;he  purposes  for  which  it  is  usually 
bought,  and  its  effect  on  the  system, 
are  material  facts  from  which  may  be 
inferred  the  intention  of  the  seller. 
If  the  other  ingredients  are  medicinal, 
and  the  alcohol  is  used  either  as  a 
necessary  preservative  or  vehicle  for 
them, — if,  from  all  the  facts  and  cir- 
cumstances, it  appears  that  the  sale  is 
of  the  other  ingredients  as  a  medicine, 
and  not  of  the  liquor  as  a  beverage, — 
the  seller  is  protected;  but  if  the  drugs 
or  roots  are  mere  pretenses  of  medi- 
cines, shadows  and  devices  under 
which  an  illegal  traffic  is  to  be  con- 
ducted, they  will  be  but  shadows  when 


interposed  for  protection  against 
criminal  prosecutions."  King  v.  State 
(1881)  58  Miss.  737,  38  Am.  Rep.  344. 
This  rule  or  test  was  followed  in 
Bertrand  v.  State  (1895)  73  Miss.  51. 
18  So.  545,  and  in  Goode  v.  State 
(1905)  87  Miss.  495,  40  So.  12. 

In  Groode  v.  State  (Miss.)  supra,  the 
court  said :  "The  true  rule  is  that  ex- 
pressed in  the  case  of  King  v.  State 
(Miss.)  supra.  In  that  case  the  in- 
struction for  the  state,  which  was  up- 
held, in  effect  charged  the  jury  'that  if 
the  compound  was  intoxicating,  and 
was  sold  by  the  defendants  as  a  spir- 
ituous beverage,  and  not  as  a  medi- 
cine, they  ought  to  find  the  defendants 
guilty.'  And  that  instruction  clearly 
expresses  the  real  test  of  guilt  in  the 
state  of  case  made  by  this  record.  If 
three  things  appear  from  the  evidence 
to  the  satisfaction  of  the  jury  they 
should  convict:  (1)  That  the  defend- 
ant sold  the  articles ;  (2)  that  the  com-  , 
pound  was  intoxicating;  and  (3)  that 
it  was  sold  by  the  defendant  as  a  spir- 
ituous beverage,  and  not  as  a  medi- 
cine. But  all  three  of  these  elements 
of  guilt  must  be  proved  in  order  to 
sustain  a  conviction,  where  the  com- 
pound is  intended  primarily  as  a 
medicine.  It  is  not  enough  that 
the  sale  should  have  been  made  by 
the  defendant,  and  that  the  com- 
pound, if  drunk  to  an  excess,  would 
be  intoxicating;  the  evidence  must  go 
further,  and  show  from  the  attendant 
circumstances  of  the  sale,  the  conduct 
and  demeanor  of  the  parties,  and  all 
other  things  shedding  light  upon  the 
transaction,  that  the  sale  was  made 
by  the  defendant,  not  as  a  medicine, 
but  as  a  beverage." 

It  would  be,  it  has  been  said,  "a  nar- 
row construction"  of  the  Vermont  stat- 
utes in  regard  to  intoxicating  liquors, 
a  mere  following  of  the  letter,  without 
regard  to  the  spirit  and  object  of  the 
law,  to  hold  that  the  words,  "intoxicat- 
ing liquors,"  should  include  medicines 
or  medicinal  preparations  when  alco- 
hol is  used  in  them  in  quantities  capa- 
ble of  producing  intoxication.  When, 
therefore,  these  medicines,  bitters,  and 
tinctures  are  made  and  sold  in  good 
faith  for  their  true  and  legitimate  use, 
to  prevent  or  cure  disease,  they  cannot 
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be  regarded  as  within  the  class  of  in- 
toxicating liquors  whose  sale  is  pro- 
hibited or  regulated  by  law.  But  when 
intoxicating  drinks,  intended  to  be 
sold  and  used  as  a  beverage,  are,  by 
some  tincture  or  preparation,  slightly 
disguised  so  as  to  have  to  some  ex- 
tent the  taste,  flavor,  or  appearance  of 
medicines  or  bitters,  when  in  fact  they 
are  really  meant  to  be  sold  and  used 
.  as  intoxicating  drinks,  such  mixtures, 
however  disguised,  are  within  the  pro- 
hibition of  the  law.  Russell  v.  Sloan 
(1861)  33  Vt  656.  So  the  purpose  of 
the  Vermont  statute  (Vt.  Stat.  4460), 
prohibiting  the  sale  of  ''spirituous  or 
intoxicating  liquor,  or  mixed  liquor  of 
which  a  part  is  spirituous  or  intoxicat- 
ing," is  to  prevent  the  sale  of  those 
liquors  as  a  beverage  commonly 
known  as  and  called  intoxicating,  and 
to  restrain  intemperance;  and  it  is  a 
reasonable  view  that  where  a  medi- 
cine, or  other  preparation  containing 
enough  alcohol  to  make  a  man  drunk, 
is  sold  and  bought  for  that  purpose, 
it  is,  by  the  act  of  the  parties,  given 
a  status  with  intoxicating  liquors. 
Hence,  when  one  of  the  preparations 
made  for  medicinal,  culinary,  and  oth- 
er purposes,  containing  a  large  per 
cent  of  alcohol,  but  not  made  for  a 
beverage,  is  sold  for  the  purpose  of  in- 
toxication or  the  seller  has  reasonable 
cause  to  believe  it  is  obtained  for  that 
purpose,  the  question  is  whether  the 
sale  is  not  in  contravention  of  the 
statute;  whether  the  parties,  by  their 
voluntary  act,  do  not  take  the  prepara- 
tion out  of  its  legitimate  use,  and  place 
it  in  the  list  of  intoxicating  liquors. 
State  v.  Kezer  (1901)  74  Vt.  50,  52  Atl. 
116. 

And  it  has  been  held  that  it  is  not 
the  manifest  purpose  of  a  later  statute 
(Act  of  1902,  No.  90,  §  21 ;  Pub.  Stat. 
1906,  §  5101),  providing  that  the 
words,  "intoxicating  liquor,"  or  "li- 
quor," as  used  in  this  chapter,  shall 
include  spirituous  or  intoxicating  li- 
quor, malt  liquors,  lager  beer,  fer- 
mented wine,  fermented  cider,  dis- 
tilled spirits,  and  any  beverage  which 
contains  more  than  1  per  cent  of  alco- 
hol, by  volume,  at  60  degrees  Fahren- 
heit, to  exclude  from  the  term  "in- 
toxicating liquor,"  all  medicinal  prep- 


arations,   fluid    extracts,    and    toilet 
articles  of  which  alcohol  is  the  sol- 
vent  principle,  even  though  they  con- 
tain more  than  1  per  cent  of  alco- 
hol.   The  act  is  not  intended  to  effect 
any  change  of  the  law  in  this  respect, 
and  State  v.  Kezer  (Vt.)  supra,  is  still 
applicable,  as  regards  the  purpose  of 
the  keeping  or  sale.    State  v.  Erinski 
(1905)  78  Vt.  162,.62  Atl.  37.    In  this 
case  the  court  said :  .  "The  respondent 
submitted  several  requests  as  to  what 
constitutes  a  beverage,  and  excepted 
to  the  court's  refusal  to  comply  there- 
with, and  to  its  charge  upon  that  sub- 
ject; and  now  argues  that  the  court 
erred  in  saying:    If  this  preparation 
.    .    .    is  a  beverage  that  is  capable 
of  producing  intoxication,  and  may  be 
used  for  that  purpose,  then  it  is  pro- 
hibited.'    But  this  sentence  must  be 
considered  in  connection  with  other 
parts  of  the  charge.    The  court  first 
took   up   the    question   whether  this 
Jamaica  ginger  was  a  beverage  within 
the  meaning  of  the  law.    And  in  con- 
sidering this  question,  after  referring 
to  the  evidence  in  respect  to  its  being 
used  as  a  beverage,  the  court  said,  in 
substance,  that  the  law  did  not  mean 
that  it  must  be  classed  among  liquors 
that  are  ordinarily  us§d  as  beverages, 
but  that  it  is  sufficient  if  the  liquid  is 
one  that  can  practically  be  used  as  a 
beverage;  and  be  drunk  for  the  pur- 
pose of  intoxication ;  but  if  the  prepa- 
ration was  a  beverage  capable  of  pro- 
ducing intoxication,  and  one  that  could 
be  used  for  that  purpose,  then  it  fell 
within  the  list  of  intoxicating  liquors, 
and  the  sale  or  keeping  for  sale  was 
prohibited.     The  evident  meaning  of 
this  is  that  a  preparation  of  this  kind 
may,  in  some  circumstances,  be  classed 
with  intoxicating  liquors,  and  so  come 
within  the  prohibition,  although  not 
ordinarily   used  as   a  beverage;  and 
the  remainder  of.  the  charge  makes  it 
certain  that  it  must  have  been  so  un- 
derstood by  the  jury.     For  the  court 
then  proceeds  to  consider  the  purpose 
for  which  this  article  was  kept;  and 
states  the  claim  of  the  respondent  that 
he  kept  it  to  sell  for  medicinal  pur- 
poses, and  not  to  sell  as  a  beverage; 
and  declares  it  to  be  the  leading  ques- 
tion in  the  case  whether  the  respond- 
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ent  kept  it  with  intent  to  sell  it  as  a 
beverage;  and  directs  the  attention  of 
the  jury  to  the  evidence  upon  one  side 
and  the  other  bearing  upon  that  point. 
The  court  said  further  that  if  they 
found  the  respondent  had  made  sales 
of  this  preparation  to  be  used  as  a 
beverage  for  the  purpose  of  intoxica- 
tion, that  would  be  a  circumstance 
tending  to  show  that  the  stock  on  hand 
was  designed  for  the  same  purpose. 
Later,  the  court  concluded  a  restate- 
ment of  the  case  in  these  words :    The 
important  inquiry,  I  repeat,  is.  Was 
it  kept  for  the  purpose  of  sale,  with 
intent  to  sell  it  as  a  beverage?'    It  is 
clear  that   the   respondent   was   not 
harmed  by  the  sentence  complained  of, 
if  the  court  was  right  in  holding  that 
the  liquid  in  question  could  be  made  a 
beverage  under  the  law  then  existing." 
Under  this  latter  statute,  in  the  case 
of  tinctures,  essences,  and  compounds 
having  a  legitimate  use  for  medicinal, 
culinary,  or  toilet  purposes,  the  mere 
presence,  as  a  solvent,  preservative,  or 
otherwise,  of  more  than  the  proportion 
of  alcohol  named  in  the  statute,  does 
not    make    the    preparation    one    to 
which    the    statute    applies.     In    re- 
spect to  such  articles,  the  inquiry  is 
not  simply  whether  they  contain  more 
than  1  per  cent  of  alcohol,  but  there 
is  the  further  inquiry  whether  or  not 
the  articles  are  sold  to  be  used  as  bev- 
erages. *  In  respect  to  the  sale  of  such 
preparations  the  intent  governs.     If 
there  is  no  intent  to  sell  these  prepara- 
tions for  other  than  legitimate  uses 
there  is   no  offense.     If,  however,  a 
preparation  is  capable  of  being  used  as 
a  beverage,  and  is  sold  or  kept  for  sale 
with   the  purpose,   intent,   or   under- 
standing that  it  is  to  be  used  as  a  bev- 
erage, t^en,  if  it  contains  more  than 
1  per  cent  of  alcohol,  an  offense  is 
committed.    State  v.  Costa  (1905)  78 
Vt.  198,  62  Atl.  38. 

In  Holcomb  v.  People  (1892)  49  111. 
App.  73,  it  was  held  that  extract  of 
lemon,  an  article  generally  and  prop- 
erly known  and  used  for  culinary  pur- 
poses, recognized,  and  a  formula  pre- 
scribed for  its  preparation  as  such,  in 
standard  dispensatories  prior  to  the 
enactment  of  the  Dramshop  Act,  and 
not  then  known  and  classed  amonj?  li- 


quors used  as  a  beverage,  was  not  to 
be  deemed  an  intoxicating  liquor  with- 
in the  meaning  of  the  act,  simply  be- 
cause it  contained  alcohol  in  sufficient 
quantity  to  produce,  and  did  produce, 
intoxication,  where  the  sale  was  not  a 
shift  or  device  to  evade  the  law.  To 
the  same  effect  was  Walker  v.  Dailey 
(1901)  101  III.  App.  575. 

III.  Preserved  fruits. 

In  Knowles  v.  State  (1885)  80  Ala. 
9,  it  appeared  that  the  defendant  was 
indicted  and  tried  for  selling  intoxi- 
cating liquors  in  violation  of  a  local 
statute.  On  the  trial,  a  witness  for  the 
state  testified  that  he  bought  of  the 
defendant  three  bottles  containing 
fruit,  with  liquid  around  the  fruit; 
that  he  and  another  had  eaten  of  the 
fruit  and  drunk  the  liquid  in  the  bot- 
tles ;  that  the  effect  of  this  eating  and 
drinking  on  the  witness  was  like  the 
effect  of  drinking  whisky;  and  that  he 
felt  as  though  he  was  intoxicated.  The 
defendant  introduced  a  witness  who 
testified  that  he  had  many  times 
bought  of  the  defendant  the  same  kind 
of  fruit  and  liquid  in  bottles,  and  had 
.eaten  the  fruit  and  drunk  the  liquid 
without  feeling  any  intoxicating  ef- 
fect, or  any  such  effect  as  he  experi- 
enced from  drinking  whisky.  This 
testimony,  however,  as  well  as  similar 
testimony  from  a  number  of  witnesses, 
was  excluded  by  the  trial  court.  In 
holding  that  this  was  error,  the  court 
said:  "The  question  for  decision  was 
the  intoxicating  quality  of  this  fluid 
or  beverage,  which  contained  cherries, 
and  was  sold  in  bottles  by  the  defend- 
ant. A  witness  for  the  state  had  tes- 
tified that  its  effect  upon  himself  and 
another  person  had  been  similar  to 
that  ordinarily  produced  by  whisky. 
It  was  competent  to  show  by  others 
that  its  effect  on  them,  when  drank  in 
appreciable  quantities,  was  not  intoxi- 
cating. The  most  available  mode  of 
testing  the  nature  and  properties  of 
a  fluid  or  drug,  next  to  that  of  chemi- 
cal analysis,  is  by  its  effect  on  the 
human  system.  That  a  liquor,  when 
taken  in  certain  quantities,  intoxicated 
or  failed  to  intoxicate  the  person  tak- 
ing it,  is  as  competent  to  prove  or  dis- 
prove its  intoxicating  qualities,  as  it 
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would  to  prove  the  poisonous  nature 
of  a  drug  by  the  effect  following  its  ad- 
ministration. Negative  testimony  of 
this  kind  may  often  be  very  weak  and 
inconclusive,  because  of  the  compari- 
son involved  in  determining  the  rela- 
tive facility  with  which  different 
persons  may  or  may  not  become  in- 
toxicated or  drunk.  But  we  cannot 
say  what  would  have  been  the  effect 
of  this  evidence  upon  the  mind  of  the 
judge,  who  was  substituted  for  the 
jury  as  the  trier  of  the  facts  of  the 
cause.  We  decide  nothing  more  than 
the  admissibility  of  this  evidence, 
leaving  to  the  county  court  itself  to 
decide  what  shall  be  its  weight  or 
credibility." 


Under  the  Texas  law  making  the 
sale  of  spirituous,  vinous,  or  malt  li- 
quors or  medicated  bitters  without 
procuring  a  license  therefor  a  crime, 
it  has  been  held  that  if  a  person  pur- 
sued the  business  or  occupation  of 
selling  brandy  cherries  or  brandy 
peaches,  and  in  the  bottles  in  which 
the  same  were  contained  were  not 
merely  cherries  or  peaches  preserved 
with  the  use  of  a  little  spirituous  li- 
quor to  give  them  a  flavor,  but  with 
the  peaches  or  cherries  was  contained 
spirituous  liquor  that  could  be  drunk 
as  a  beverage,  and  that  would  intoxi- 
cate, he  was  amenable  to  the  law. 
Petteway  v.  State  (1896)  36  Tex.  Grim 
Rep.  97,  35  S.  W.  646.  H.  D.  B. 


JAMES  A.  LEONARD,  Respt, 

V. 

THOMAS  D.  SCHALL,  Appt. 

Minnesota  Supreme  Courts  May  5,   1916, 
(132  Minn.  446,  157  N.  W.  723.) 

• 

Judgment  —  estoppel  —  different  cause  of  action. 

1.  Plaintiff  brought  suit  to  recover  for  services,  and  alleged  both  an 
express  contract  and  quantum  meruit.  On  defendant's  motion  plaintiff 
elected  to  rely  on  quantum  meruit.  On  the  trial  defendant  insisted  that 
plaintiff  could  not  recover  because  the  services  had  been  rendered  under 
an  express  contract;  he  also  insisted  that  they  had  been  paid  for  in  full. 
The  court  directed  the  jury  to  return  a  verdict  for  defendant  if  the 
services  had  been  rendered  under  an  express  contract;  he  also  directed 
them  to  return  a  verdict  for  defendant  if  the  services  had  been  paid  for 
in  full.  He  directed  them  to  return  a  verdict  for  plaintiff,  if  no  express 
contract  existed  and  the  services  had  not  been  paid  for  in  full.  They 
returned  a  verdict  for  defendant,  and  judgment  was  entered  thereon. 
Subsequently,  plaintiff  brought  the  present  suit  upon  the  express  contract 
asserted  by  defendant  in  the  former  suit.  Held:  (1)  That  the  doctrine 
of  estoppel  by  judgment  does  not  apply,  as  the  present  suit  is  not  based 
upon  the  same  cause  of  action  as  the  former,  and,  if  it  were,  that  defend- 
ant is  estopped  from  now  asserting  that  fact;  (2)  that  the  doctrine  of 
estoppel  by  verdict  does  not  apply,  as  it  does  not  appear  that  the  issues 
in  the  present  suit  were  necessarily  determined  by  the  judgment  in  the 
former. 

ISee  note  on  this  question  beginning  on  page  1173.] 

Trial  jury  —  change  of  contract.  quent  contract  by  which  certain  serv- 

2.  Whether,  After  making  the  origi-  ices  were  not  to  be  paid  for  under  the 
nal  contract,  the  parties  made  a  subse-     original  contract,  was  a  question  for 

Headnotes  1  and  2  by  Taylor,  C. 
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the  jury;  and  the  burden  of  establish- 
ing such  modification  of  the  original 
contract  was  upon  defendant. 

Appeal  —  acquiescence  —  in  instruc- 
tions —  right  to  question. 

3.  Parties  who  try  a  case  on  a  cer- 
tain theory,  and  acquiesce  in  the  in- 
structions given  as  correctly  stating 
the  rules  by  which  the  jury  are  to  be 
governed,  cannot  question  their  cor- 
rectness on  appeal. 

[See  2  R.  C.  L.  183.] 

Estoppel  —  judgment  —  bar. 

4.  A  judgment  bars  a  second  action 
for  the  same  cause  litigated  in  the 
former  one. 

[See  15  R.  C.  L.  962.] 

—  estoppel  by  verdict. 

5.  If  a  second  suit  is  not  based  on 
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the  same  cause  of  action  as  a  former 
one  in  which  judgment  was  rendered, 
the  doctrine  of  estoppel  by  verdict  ap- 
plies, and  plaintiff  is  bound  by  the 
former  judgment  only  as  to  matters 
actually  litigated  and  determined  in 
the  former  suit. 

[See  15  R.  C.  L.  973.] 

»-  position  taken  in  former  action. 

6.  The  defendant  who  succeeds  in 
defeating  an  action,  on  the  ground 
that  the  pleadings  did  not  warrant  a 
recovery  on  the  facts  proved,  is  es- 
topped in  a  second  action,  based  on  the 
theory  which  prevailed  in  the  former 
suit,  to  insist  that  the  action  is  barred 
by  the  former  judgment,  because  the 
matter  might  properly  have  been  settled 
in  that  action. 

[See  15  R.  C.  L.  958.] 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Hennepin 
County  (Dickinson,  J.)  denying  a  motion  for  judgment  notwithstanding 
a  verdict  for  plaintiff  or  for  a  new  trial  in  an  action  brought  to  recover 
for  services  rendered  to  defendant  by  plaintiff's  assignor.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Freeman  P.  Lane,  John  Ott,     work  performed  in  court  in  the  trial 


Burdett  C.  Thayer,  and  A.  D.  Smith 
for  appellant. 

Messrs.  Anthony  T.  Grotte  and 
Francis  B.  Hart  for  respondent. 

Taylor,  C,  filed  the  following 
opinion : 

Plaintiff  brought  this  action  to 
recover  for  services  rendered  by  one 
Hart  as  an  attorney  at  law  in  the 
preparation  and  trial  of  several 
lawsuits  for  defendant,  another  at- 
torney. The  claim  for  such  services 
had  been  duly  assigned  to  plaintiff, 
and  he  recovered  a  verdict.  Defend- 
ant made  a  motion,  in  the  alter- 
native, for  judgment  notwithstand- 
ing the  verdict  or  for  a  new  trial, 
and  appealed  from  the  order  of  the 
district  court  denying  such  motion. 

Plaintiff  brought  a  prior  action 
to  recover  for  the  same  services, 
which  resulted  in  a  judgment  in 
favor  of  defendant;  and  the  first 
and  principal  question  now  pre- 
sented is  whether  that  judgment 
bars  him  from  maintaining  the 
present  action. 

In  the  former  action,  plaintiff  al- 
leged the  performance  of  the  serv- 
ices, and  that  defendant  agreed  to 
pay  the  sum  of  $50  per  day  for  the 


of  cases,  and  $25  per  day  for  the 
work  performed  in  the  office  in  the 
preparation  of  such  cases,  and  fur- 
ther alleged  that  the  services  rend- 
ered were  reasonably  worth  such 
amounts.  Defendant  admitted  the 
employment,  but  alleged  that  the 
services  were  performed  under  an 
express  contract  whereby  Hart  was 
to  receive  $25  per  day  for  the  trial 
of  cases,  and  $10  per  day  for  the 
preparation  thereof,  and  further  al- 
leged that  Hart  had  been  paid  in 
full  for  all  services  rendered  by 
him.  At  the  opening  of  the  former 
trial,  defendant  made  a  motion  that 
plaintiff  be  required  to  elect  wheth- 
er he  would  rely  upon  an  express 
contract,  or  upon  quantum  meruit, 
and  he  elected  to  rely  upon  quantum 
meruit.  At  the  close  of  the  evidence, 
the  court  instructed  the  jury  to  the 
effect  that  plaintiff,  having  elected 
to  rely  upon  quantum  meruit,  could 
not  recover  if  the  services  were 
performed  under  an  express  con- 
tract, and  directed  them  to  deter- 
mine whether  the  services  were 
performed  under  an  express  con- 
tract, and  to  return  a  verdict  for 
defendant  in  case  they  found  that 
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such  was  the  fact.  The  court  fur- 
ther instructed  the  jury,  in  sub- 
stance, that,  if  the  services  were 
not  performed  under  an  express 
contract,  the  jury  should  determine 
the  reasonable  value  thereof  and 
the  amount  already  paid  to  Hart 
therefor,  and,  if  Hart  had  not  been 
paid  in  full,  they  should  return  a 
verdict  for  plaintiff  for  the  bal- 
ance unpaid;  but,  if  Hart  had  al- 
ready been  paid  in  full,  they  should 
return  a  verdict  for  defendant.  As 
the  case  was  submitted  to  the  jury, 
they  were  required  to  return  a  ver- 
dict for  defendant  in  case  they 
found  either  that  the  services  were 
performed  under  an  express  con- 
tract, or  that  Hart  had  already 
been  paid  the  reasonable  value  of 
such  services.  They  could  return  a 
verdict  for  plaintiff  only  in  case 
they  found  that  the  services  had 
not  been  performed  under  an  ex- 
press contract,  and  that  they  were 
reasonably  worth  more  than  had 
been  paid.  Both  parties  tried  the 
case  upon  the  theory  laid  down  by 
the  court  in  its  charge,  and  acqui- 
esced in  the  instructions  given  the 
jury  as  correctly  stating  the  rules 
by  which  they  were  to  be  governed ; 
and,  whether  such  instructions 
were  right  or  wrong,  neither  party 
can  now  question  their  correctness. 

The   jury   returned 

aeaore^^ence  in  »  general  vcrdict  in 
iTiNtriictions-.       favor  of  defendant, 

and,  on  appeal  to 
this  court,  this  ver- 
dict was  sustained  (Leonard  v. 
Schall,  125  Minn.  291,  146  N.  W. 
1104,  Ann.  Cas.  1915C,  922),  and 
thereafter  judgment  was  duly  ren- 
dered thereon. 

In  the  present  action,  plaintiff 
seeks  to  recover  upon  the  express 
contract  which  defendant  asserted 
and  relied  upon  to  defeat  the  form- 
er action,  and  the  first  question  is 
whether  the  cause  of  action  which 
plaintiff  seeks  to  enforce  in  this 
suit  is   the   same   cause   of   action 

which     he     sought 
E«jopi»oi-  tQ    enforce    in    the 

fiiclKrinent— bar.  J^     ^**         ""  .,         tj?     •!! 

former  suit.    If  it 
is,  the  doctrine  commonly  termed 


rffflit  to 
qaestlon 


estoppel  by  judgment  applies,  and 
plaintiff  is  bound  by  the  judgment 
in  the  former  suit,  and  barred  from 
maintaining  this  suit;  if  it  is  not 
the  same  cause  of  action,  the  doc- 
trine commonly  termed  estoppel  by 
verdict    applies,    and    plaintiff    is 
bound  by  the  former  judgment  only 
as  to  those  matters 
actually       litigated  7^^;^?^/:*'  ^^ 
and    determined  in 
the  former  suit. 

Defendant  insists  that,  under  the 
rule  announced  in  Meyer  v.  Sater- 
bak,  128  Minn.  304,  150  N.  W.  901, 
the  pleadings  in  the  former  suit  en- 
titled plaintiff  to  present  and  en- 
force therein  the  cause  of  action 
which  he  now  asserts  in  this  suit, 
and  that  the  judgment  in  that  suit 
is  a  bar  to  this  suit  for  that  reason. 
Conceding  defendant's  premise,  his 
conclusion  does  not  follow.  In  ex- 
planation of  the  position  taken  by 
the  parties  and  the  court  at  the 
former  trial,  it  may  not  be  amiss  to 
note  that  the  decision  cited  was  not 
made  until  some  time  after  that 
trial,  and  that  earlier  decisions  gave 
color  for  the  position  there  taken. 
But  conceding  that  the  pleadings  in 
the  former  suit  were  sufficient  to 
entitle  plaintiff  to  enforce  his  pres- 
ent cause  of  action  in  that  suit,  it  is 
nevertheless  true  that,  at  defend- 
ant's instance,  the  trial  court  held, 
and  instructed  the  jury  as  a  matter 
of  law,  at  the  former  trial,  that 
plaintiff  could  not  recover  in  that 
suit  upon  the  present  cause  of  ac- 
tion. Even  if  the  rule  applied  was 
not  correct,  it  was  applied  at  de- 
fendant's instance,  as  the  law  gov- 
erning the  rights  of  the  parties  in 
that  suit  and  plaintiff's  rights 
therein    was    fixed 

and  determined  by  nTJJJii^?  IS^". 

it,  and  defendant 
cannot  now  question  its  correctness. 
He  is  now  estopped  from  asserting 
that  the  cause  of  action  upon  the 
express  contract  relied  upon  in  the 
present  suit  is  the  same  cause  of  ac- 
tion upon  which  plaintiff  sought  to 
recover  in  the  former  suit.  But, 
aside  from  the  question  of  estoppel, 
it  may  well  be  held  that  the  cause 
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of  action  tried  in  the  first  suit  was 
not  the  same  as  the  cause  of  action 

d  men  -  ^^  second  suit, 

eitJSS^Sl  although  both  arose 

of'ictioVi.''*'***     ^u*    of    the    same 

transaction.  See 
Marshall  v.  Gilman,  52  Minn.  88, 
53  N.  W.  811;  West  v.  Hennessey, 
58  Minn.  133,  59  N.  W.  984 ;  Way- 
zata  V.  Great  Northern  R.  Co.  67 
Minn.  385,  69  N.  W.  1073 ;  Swanson 
V.  Great  Northern  R.  Co.  73  Minn. 
103,  75  N.  W.  1033;  Rossman  v. 
Tilleny,  80  Minn.  160,  81  Am.  St. 
Rep.  247,  83  N.  W.  42 ;  Kaaterud  v. 
Gilbertson,  96  Minn.  66,  104  N.  W. 
763;  Stitt  v.  Rat  Portage  Lumber 
Co.  101  Minn.  93,  111  N.  W.  948. 

The  next  question  is  whether  the 
issues  in  the  present  suit  were  in 
fact  litigated  and  determined  in  the 
former  suit  so  as  to  enable  defend- 
ant to  invoke  the  doctrine  of  estop- 
pel by  verdict.  The  verdict  in  the 
former  suit  may  have  been  based 
upon  either  of  two  grounds:  that 
the  services  in  question  had  been 
rendered  under  an  express  con- 
tract; or  that  the  reasonable  value 
thereof  had  been  paid  in  full.  If  it 
was  based  upon  the  ground  that  an 
express  contract  existed  between 
the  parties,  and  that  plaintiff  could 
not  recover  for  that  reason,  the  is- 
sues in  the  present  suit  were  not  de- 
termined thereby;  if  it  was  based 
upon  the  ground  that  Hart 'had  al- 
ready been  paid  in  full  for  his  serv- 
ices, the  issues  in  the  present  suit 
were  determined  thereby. 

In  Neilson  v.  Pennsylvania  Coal 
&  Oil  Co.  78  Minn.  113,  80  N.  W. 
859,  the  rule  governing  estoppel  by 
verdict  was  stated  by  Chief  Justice 
Start  as  follows:  "A  former  judg- 
ment does  not  operate  as  an  estop- 
pel by  verdict  except  as  to  facts 
shown  to  have  been  directly  and  dis- 
tinctly put  in  issue,  and  the  finding 
of  which  was  necessary  to  uphold  the 
judgment."  In  Irish  American 
Bank  v.  Ludlum,  56  Minn.  317,  57 
N.  W.  927,  Chief  Justice  Gilfillan 
said:  "It  should  appear  with  cer- 
tainty that  the  court  or  jury  must 
have  found  the  fact  in  order  to 
reach  the   verdict   or   decision;   in 
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other  words,  that  the  finding  of  the 
fact  was  necessarily  involved."  To 
the  same  effect,  see  Augir  v.  Ryan, 
63  Minn.  373,  65  N.  W.  640; 
Macomb  Sewer-Pipe  Co.  v.  Hanley, 
61  Minn.  350,  63  N.  W.  744.  As  it 
does  not  appear  that  the  issues  in 
the  present  suit  were  necessarily  de- 
termined by  the  former  judgment, 
that  judgment  had  no  effect  as  an 
estoppel  by  verdict. 

A  suit  in  the  United  States  court, 
conducted  by  Hart  for  defendant 
against  the  Northern  Pacific  Rail- 
way Company,  resulted  in  a  verdict 
for  the  railway  company,  and  an 
appeal  was  taken  to  the  United 
States  circuit  court  of  appeals, 
where  the  verdict  was  sustained. 
Defendant  claims  that  plaintiff  is 
not  entitled  to  recover  for  the  serv- 
ices rendered  by  Hart  in  this  suit, 
for  the  reason  that  it  conclusively 
appears  that  these  services  were 
rendered  under  a  special  agreement 
excepting  them  from  the  general' 
contract  of  emplojrment,  and  where- 
by Hart  was  to  receive  a  specified 
part  of  the  amount  recovered,  if  the 
suit  was  successful,  and  was  to  re- 
ceive nothing  if  the  suit  was  unsuc- 
cessful. Hart  claims  that  he  agreed 
to  make  the  contingent  contract 
only  on  condition  that  defendant 
would  agree  to  pay  him  $50  per  day 
for  court  work  and  $25  per  day  for 
office  work  in  the  other  cases;  that 
defendant  refused  to  agree  to  pay 
those  prices,  and  that  the  special 
agreement  never  became  effective 
for  that  reason.  The  negotiations 
in  respect  to  the  special  agreement 
apparently  took  place  after  the  case 
had  been  tried  and  the  verdict  ren- 
dered, but'  before  the  appeal  had 
been  taken.  We  think  the  evidence, 
taken  as  a  whole,  made  a  fair  ques- 
tion for  the  jury  as  t,,„,  ,„,y_ 
to  whether  thisspe-  change  of 
cial  agreement  had  ««»*'*«*• 
been  entered  into,  and  that  their 
verdict  cannot  be  disturbed  upon 
the  ground  urged. 

Defendant  contends  that  the  trial 
court  erred  in  instructing  the  jury 
that  the  burden  was  upon  defend- 
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ant  to  establish  this  special  agree- 
ment; that  in  fact  the  burden  was 
upon  plaintiff  to  prove  that  all  the 
services  for  which  he  sought  to  re- 
cover were  rendered  under  the  con- 
tract which  he  alleged.  This  is 
probably  true  as  a  general  rule ;  but 
in  the  present  case  there  was  a  gen- 
eral contract  of  employment,  under 
which  Hart  was  to  receive  a  speci- 
fied price  per  day  for  such  services 
as  he  should  perform  for  defendant, 
and  a  considerable  portion  of  the 
services  in  question  had  been  ren- 
dered under  that  contract  before 
the  special  agreement  is  claimed  to 
have  been  made.  Under  these  cir- 
cumstances, if  the  services  in  ques- 
tion were  excepted  from  the  prior 
contract  by  a  subsequent  agree- 
ment, the  one  asserting  that  fact 
should  establish  it. 


We  find  no  reversible  error,  and 
the  order  appealed  from  is  affirmed. 

NOTE. 

The  effect  of  a  judgment  against 
claim,  based  on  original  form  of  in- 
debtedness, as  res  judicata  as  to  claim 
based  on  new  or  substituted  obliga- 
tion, is  the  subject  of  the  annotation 
beginning  at  p.  1173,  post.  While  an 
action  on  an  express  contract,  after  a 
judgment  denying  recovery  on  quan- 
tum meruit,  is  not  strictly  an  action  on 
a  new  or  substituted  obligation,  such 
actions  seem  to  be  governed  by  the 
same  principle,  and  have  been  includ- 
ed in  that  note.  This  case  is  in  har- 
mony with  the  view  therein  expressed 
that  the  question  of  res  judicata  in 
such  a  case  depends  on  the  ground  on 
which  the  former  judgment  was  ren- 
dered. 


CORRUGATED  CULVERT  COMPANY,  Plff.  in  Err., 

V. 

SIMPSON  TOWNSHIP,  Mcintosh  County. 

Oldahoma  Supreme  Court -^  September  14,  1916. 

(51  Okla.  178,  151  Pac.  854.) 

Judgment  -r  on  open  account  —  subsequent  action  on  warrant. 

1.  Where  a  party  brings  an  action  upon  ap  indebtedness  for  goods  and 
material  furnished,-  and  a  general  demurrer  on  the  ground  that  the  peti- 
tion does  not  state  a  cause  of  action  is  sustained,  and  judgment  entered 
thereon  becomes  final,  it  is  res  judicata  in  an  action  upon  a  warrant  issued 
by  the  township;  the  consideration  for  said  warrant  being  the  indebt^- 
ness  sued  on  in  the  first  action. 

ISee  note  on  this  question  beginning  on  page  1173.] 

—  on  demurrer  —  effect. 

2.  A  judgment  or  decree  rendered  on 
demurrer  to  a  material  pleading  on  the 
ground  that  the  facts  therein  stated 
are  insufficient  in  law  is  as  conclusive 
of  the  matters  and  things  confessed  by 
the  demurrer  as  a  verdict  finding  the 
same  facts  to  be  true ;  and  such  a  judg- 
ment or  decree,  unappealed  from,  be- 
comes a  final  judgment  or  decree  upon 
the  merits. 

[See  15  R.  C.  L.  986.] 

—  scope. 

3.  A  judgment  or  decree  upon  the 

Jleadnotes  by  McKeown,  C. 


merits  is  conclusive  between  the  par- 
ties and  those  in  privity  with  them,  and 
the  facts  thus  established  can  never 
thereafter  be  contested  between  them, 
even  upon  a  different  cause  of  action; 
and  where  the  subsequent  action  is  up- 
on the  same  cause  of  action,  not  only 
the  facts  thus  adjudicated  are  conclud- 
ed, but  all  the  material  facts  which 
might  have  been  presented  as  consti- 
tuting the  claim  or  defense  are  con- 
cluded between  the  same  parties  or 
their  privies. 

[See  15  R.  C.  L.  950  et  seq.] 
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Error  to  the  County  Court  for  Mcintosh  County  (Rushing,  J.)  to  re- 
"view  a  judgment  in  defendant's  favor  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  for  goods  sold  and  delivered  by  plaintiff  to  de- 
fendant.   Affirmed. 

The  facts  are  stated  in  the  Conmiissioner's  opinion. 

Messrs.  Griffing  &  Hopper  for  plain-     all  parties  concerned  that  each  town- 


tiif  in  error. 

Messrs.  Van  Court  &  Reubelt  for  de- 
fendant in  error. 

McEeown,  C,  filed  the  following 
opinion : 

The  Corrugated  Culvert  Com- 
pany, plaintiff  in  error  on  the  record 
here,  filed  its  petition  in  the  trial 
court .  on  August  18,  1912,  asking 
judgment  against  Simpson  town- 
ship, Mcintosh  county,  Oklahoma, 
defendant  in  error,  for  the  sum  of 
$402.63,  with  interest  at  6  per  cent 
from  July  5,  1910,  upon  a  certain 
warrant  issued  on  July  5,  1910,  by 
the  officers  of  the  *  defendant  town- 
ship. 

.  To  the  petition  of  the  Culvert 
Company  'the  tpwnship  answered, 
and  among  several  defenses  set  up 
was  paragraph  8  of  the  answer, 
which  is  as  follows :  "That  aJl  the 
matters  and  things  set  forth  in 
plaintiff's  petition  filed-  herein  have 
been  by  this  court  settled  and  adju- 
dicated in  a  former  action,  wherein 
this  plaintiff  was  plaintiff  and  this 
defendant  defendant.  Copies  of 
plaintiff's  petition  in  said  cause,  pro- 
ceedings, and  judgment  of  the  court 
therein,  are  hereto  attached  and 
made  a  part  of  this  answer." 

The  substance  of  the  petition  re- 
ferred to  in  paragraph  3  of  the  an- 
swer, and  made  a  part  of  the  same, 
is  that  the  township  is  indebted  to 
the  Culvert  Company  in  the  sum  of 
$402  ''on  account  of  goods  sold  and 
delivered  pursuant  to  a  verbal  con- 
tract entered  into"  between  the  com- 
pany and  the  township  through 
their  respective  officers,  and  "that 
said  goods  were  used  in  the  town- 
ship in  building  and  constructing 
bridges  and  culverts  on  the  public 
highways  of  said  township;"  that 
said  goods  were  sold  and  delivered  to 
the  township  on  March  5, 1909.  The 
Culvert  Company  alleged  that  the 
goods  were  sold  to  Burton  and  Simp- 
son townships,  and  it  was  agreed  by 


ship  was  to  pay  one  half  of  the  bill, 
which  in  toto  was  $804,  making 
Simpson  township  liable  for  $402. 
It  was  further  alleged  that  the  ac- 
count was  not  barred  by  the  Statute 
of  Limitations,  by  reason  of  a  cer- 
tain acknowledgment  in  writing  of 
the  debt  by  the  township,  which 
writing  was  attached  to  the  petition. 

To  this  first  petition  filed  by  the 
Culvert  Company  the  township  filed 
a  demurrer,  "on  the  ground  that 
same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in 
favor  of  the  plaintiff  and  against  de- 
fendant." 

The  trial  court  sustained  the  de- 
fendant's demurrer  to  plaintiff's 
first  petition,  because  the  petition  on 
its  face  disclosed  that  the  debt 
claimed  by  plaintiff  was  barred  .by 
the  Statute  of  Limitations,  and  for 
the  further  reason  that  the  petition 
failed  to  show,  that  the  account  sued 
on  had  been  presented  to  the  town- 
ship board  to  be  allowed  or  disal- 
lowed. The  plaintiff  was  granted 
time  to  amend,  and,  failing  to  fur- 
ther plead,  the  trial  court  dismissed 
the  petition.  The  Culvert  Company 
did  not  appeal  from  the  order  sus- 
taining the  demurrer  or  from  the  ac- 
tion of  the  court  in  dismissing  the 
petition. 

The  filing  of  the  petition  on  Au- 
gust 13,  1912,  by  the  Culvert  Com- 
pany on  the  warrant,  was  subse- 
quent to  the  decision  and  ruling  of 
the  trial  court  sustaining  the  demur- 
rer of  the  township  to  the  company's 
petition.  The  Culvert  Company  in 
this  action  filed  a  demurrer  to  the 
third  defense  of  the  township,  on 
the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense  to 
plaintiff's  petition,  or  any  cause  of 
action  therein  stated.  The  trial 
court  overruled  the  demurrer,  and, 
the  Culvert  Company  refusing  to 
plead  further,  the  court  dismissed 
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its  petition,  and  it  brings  this  action 
of  the  court  here  for  review. 

It  is  a  well-settled  doctrine  that  a 
judgment  or  decree  rendered  oii  de- 
murrer to  a  material  pleading,  on 
Judgment-  ^^e  ground  that  the 

®IJ-.  *  ™""'*'^      facts  therein  stated 

are  insufficient  m 
law,  is  as  conclusive  of  the  matters 
and  things  confessed  by  the  demur- 
rer as  a  verdict  finding  the  same 
facts  to  be  true.  This  is  true  because 
the  matters  in  controversy  in  each 
case  are  settled  by  the  record.  It 
follows  that  facts  thus  established 
can  never  thereafter  be  contested 
between  the  same  parties,  or  those 
in  privity  with  them.  Ann.  Cas. 
1913A,  note,  p.  541,  and  authorities 
cited. 

In  the  case  of  Pettis  v.  McLain,  21 
Okla.  521,  98  Pac.  927,  it  was  settled 
by  this  court  that  a  judgment  ren- 
dered upon  a  general  demurrer,  be- 
ing sustained,  is  none  the  less  a  final 
judgment  upon  the  merits.  To  the 
same  effect,  see  Goldsborough  v. 
Hewitt,  23.  Okla.  66,  138  Am.  St. 
Rep.  795,  99  Pac.  907;  El  Reno  v. 
Cleveland-Trinidad  Paving  Co.  25 
Okla.  648,  27  L.R.A.(N.S.)  650,  107 
Pac.  163. 

It  is  also  true  that  such  a  judg- 
ment is  not  only  conclusive  between 

the  same  parties  up- 
on every  ground  of 
recovery  or  defense  actually  pre- 
sented in  the  first  trial,  but  also 
upon  every  ground  which  might 
have  been  presented.  El  Reno  v. 
Cleveland-Trinidad  Paving  Co.  su- 
pra ;  McDuffie  v.  Geiser  Mfg.  Co.  41 
Okla.  488, 138  Pac.  1029. 

"In  the  absence  of  exceptional 
facts  excusing  a  failure  so  to  do,  a 
party  should  plead  all  the  material 
facts  that  constitute  his  claim  or  de- 
fense, and  a  failure  to  do  so  cannot 
be  made  the  basis  of  another  ac- 
tion/Trince  v.  Gosnell,  47  Okla.  570, 
149  Pac.  1162. 

It  is  immaterial  whether  the  trial 
court  was  correct  in  its  ruling  upon 
the  demurrer  of  the  township  in  the 
former  suit  by  the  Culvert  Company 
on  the  account  for  goods  sold  and  de- 
livered to  the  township,  as  that  mat- 


— scope. 


ter  is  not  open  to  inquiry  here.  The 
.judgment  upon  the  demurrer  is  a 
finality  as  to  any  claim  of  the  Cul- 
vert Company  against  the  township, 
on  open  account  for  goods  and  ma- 
terial sold  and  delivered  to  the  town- 
ship, upon  the  grounds  that  the 
claim  was  barred  by  the  Statute  of 
Limitations,  and  that  the  claim  had 
never  been  presented  for  auditing 
and  allowance. 

The  petition  in  this  case  bases  the 
right  of  the  Culvert  Company  to  re- 
cover upon  a  warrant  issued  prior 
to  the  judgment  in  the  former  suit 
by  the  township  for  the  account  of 
the  goods  and  material  furnished. 
While  the  demurrer  was  general  in 
its  terms,  the  court,  in  sustaining  it, 
specified  the  two  grounds  upon 
which  the  judgment  was  rendered, 
only  one  of  which  is  of  interest  here, 
viz.,  the  bar  of  the  Statute  of  Limi- 
tations. It  is  not  the  judgment  that 
estops,  but  it  is  the  ^legations  and 
issues  made,  or  w^ich  should  have 
been  made,  by  the  parties,  upon 
which  the  judgment  was  rendered, 
that  work  the  estoppel. 

This  case  is  founded  upon  the  evi- 
dence of  the  cause  of  action  in  the 
former  suit,  but  it  represents  the 
same  cause  of  action.  If  the  instant 
case  was  based  upon  the  open  ac- 
count, then  the  rule  that  the  Culvert 
Company  is  estopped  by  the  judg- 
ment in  the  former  suit  upon  not 
only  all  the  matters  in  issue  or 
points  in  controversy,  but  upon 
every  ground  of  recovery  which 
might  have  been  presented,  governs, 
but  where  the  second  suit  is  founded 
upon  a  different  cause  of  action,  the 
rule  is  different,  and  the  inquiry  is 
limited  to  the  points  or  questions  ac- 
tually litigated  and  determined  in 
the  former  case.  Cromwell  v.  Sac 
County,  94  U.  S.  351,  24  L.  nd.  195. 
The  cause  of  action  is  the  indebted- 
ness of  the  township  to  the  plain- 
tiff for  materials  purchased.  The 
account  is  evidence  of  th«^  indebted- 
ness, and  so  is  the  warrant. 

The  only  question  that  calls  for 
consideration  is  whether  the  plain- 
tiff could  maintain  this  action  upon 
the  warrant  after  permitting  a  judg- 
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ment  to  be  entered  on  the  merits  in 
the  action  on  the  account.  It  seems 
to  be  established  that  the  Culvert 
Company  could  not  maintain  the  ac- 
tion on  the  account  if  the  warrant 
had  been  received  by  it  in  liquidation 
of  the  account,  unless  upon  th^  trial 
it  produced  the  warrant,  or  satisfac- 
torily accounted  for  its  absence. 
The  township  could  not  be  twice  sub- 
jected to  the  payment  of  the  same 
debt.  If,  perchance,  the  company 
had  obtained  judgment  on  the  origi- 
nal cause  of  action,  then  if  the  war- 
rant had  gotten  into  the  hands  of  a 
bona  fide  holder,  the  judgment  ren- 
dered on  the  consideration  for  the 
warrant  would  not  absolve  the  town- 
ship from  paying  the  warrant.  Jack- 
son V.  Brown,  102  Ga.  87,  66  Am.  St. 
Rep.  156,  29  S.  E.  149, 

It  follows  as  a  logical  sequence 
that  the  company  could  have 
brought  its  action  on  the  indebted- 
ness, as  it  did  in  the  first  instance, 
and  maintained  that  ^action  by  pro- 
ducing the  warrant,  or  satisfactory 
reasons  for  its  failure  to  do  so;  or 
it  could  have  brought  the  action  up- 
on the  warrant  alone.  It  would  have 
been  a  question  of  fact  as  to  whether 
the  warrant  was  given  and  received 
in  liquidation  of  the  open  account. 

The  plaintiflf  had  only  one  cause 
of  action,  and  when  the  demurrer 
was  sustained  it  was  the  duty  of  the 
company  to  have  amended  its  peti- 
tion, setting  up  the  warrant,  thus 
taking  it  out  of  the  bar  of  the  stat- 
ute. But  in  that  action  the  company 
made  no  reference  to  the  warrant  nor 
did  it  offer  to  surrender  the  same,  so 
it  follows  that,  had  plaintiff  in  error 
recovered   in   the   former   case,   it 


would  be  in  possession  of  both  judg- 
ment and  warrant  for.  the  same 
amount,  representing  the  same 
transaction,  by  failing  to  plead  all 
of  the  facts  constituting  its  claim 
for  judgment. 

We  think  that  plaintiff  in  error 
will  not  be  heard  to  complain,  when 
it  speculated  upon  the  outcome  of 
the  action  on  the  account,  and  when 
judgment  was  render eid  upon  the  de- 
murrer adverse  to  it,  then,  without 
appealing,  brings  an  action  on  the 
warrant    represent- 
ing the  same  trans-  a?^oiin^«b«e- 
action,  and  is  met  ^^rriiK"''"  ''" 
by  plea  of  res  judi- 
cata.    We  are  of  the  opinion  that 
plaintiff  is  estopped  in  this  action. 

Plaintiff  in  error  contends  that, 
where  a  party  mistakes  his  remedy, 
he  should  not  be  precluded  from 
bringing  another  action,  but  this 
rule  is  not  applicable  here,  because 
the  plaintiff  in  error  was  entitled  to 
w^aive  the  warrant  and  bring  the  ac- 
tion on  the  open  account.  If  it  had, 
by  mistake,  attempted  to  pursue 
some  remedy  that  it  never  was  enti- 
tled to,  then  it  would  not  be  prevent- 
ed from  subsequently  availing  itself 
of  a  remedy  that  it  was  entitled  to 
under  the  facts  in  the  case ;  but,  hav- 
ing pursued  a  remedy  it  hid  a  right 
to  invoke,  plaintiff  in  error  cannot 
avail  itself  of  the  doctrine  of  mistake 
of  remedies  in  order  to  evade  the 
doctrine  of  res  judicata. 

We  therefore  recommend  that  the 
judgment  of  the  trial  court  be  af- 
firmed. 

By  the  Court : 
It  is  so  ordered. 


ANNOTATION. 


Jiidgmeiil;  against  claim  based  on  original  form  of  indebtedness  as 

as  to  claim  based  on  new  or  substituted  obligation. 


I.  Scope*  tl74. 
II.  Bar  as  dependent  on  ground  on  which 
former    judgment    was    rendered, 
1174. 
III.  First  action  defeated  because  of  exist- 
ence of  substituted  obligation,  1177. 


IV.  Action  to  enforce  lien  after  judgmeat 

denying  recovery  on  indebtedness, 
1178. 

V.  Substituted    obligation    as    evidence 

in  first  action,  1179. 

VI.  Miscellaneous  casec   1179. 
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.  /.  Scope, 

It  should  be  noted  that  the  title  of 
this  note  Ifmits  it  to  cases  in  which 
the  first  action  is  brought  on  the  orig- 
inal indebtedness,  and  the  subsequent 
action  on  a  substituted  obligation  or 
evidence  of  the  indebtedness.  It 
therefore  excludes  cases  in  which  the 
first  action  is  brought  on  the  evidence 
of  the  indebtedness,  and  the  later  ac- 
tion on  the  original  indebtedness. 
While  this  is*  probably  included  in 
what  has  just  been  said,  it  may  be 
said  specifically  that  cases  are  not  in- 
cluded in  which  plaintiff,  after  being 
defeated  in  an  action  on  an  express 
contract,  sues  on  quantum  meruit; 
but  cases  in  which  the  first  action  was 
on  quantum  meruit,  and  the  later  ac- 
tion on  an  express  contract,  have  been 
included,  if  they  bear  on  the  question 
of  res  judicata. 

Questions  as  to  the  conclusiveness 
of  a  judgment  in  favor  of  the  principal 
debtor,  in  a  subsequent  action  against 
his  surety,  and  all  questions  of  elec- 
tion of  remedies  where  the  first  ac- 
tion has  not  proceeded  to  judgment, 
have  also  been  excluded. 

//.  Bar  as  dependent  on  ground  On  which 
former  judgment  w<ia  rendered. 

When  a  second  suit  between  the 
same  parties  is  on  the  same  cause  of 
action,  the  judgment  in  the  former 
suit  is  conclusive  not  only  as  to  every 
question  which  was  decided,  but  also 
as  to  every  other  matter  which  the 
parties  might  have  litigated  and  had 
determined;  but  when  the  second  ac-, 
tion  is  on  a  different  claim,  or  demand, 
or  cause  of  action,  the  judgment  in  the 
first  suit  operates  as  an  estoppel  only 
as  to  the  point  or  question  actually 
litigated  and  determined.  15  R.  C.  L. 
963,  973.  From  these  rules  it  would 
seem  to  follow  that  if  an  action  on  the 
original  indebtedness,  and  an  action 
on  a  new  or  substituted  obligation,  are 
regarded  as  based  on  the  same  cause 
of  actipn,  any  judgment  on  the  merits 
in  the  one  action  would  be  res  judicata 
in  the  other  action ;  but  if  they  are  re- 
garded as  based  on  different  causes  of 
action,  the  judgment  against  the  claim 
based  on  the  original  indebtedness  is 
not  res  judicata  in  an  action  on  a  new 
or  substituted  obligation,  unless  ren- 


dered on  some  ground  sufficient  to  give 
it  that  effect. 

While  the  cases  discussed  in  this 
note  are  not  very  explicit  on  this  point, 
they  apparently  point, to  the  conclu- 
sion that  the  causes  of  action  on  the 
original  and  substituted  obligations 
are  not  the  same,  and  that  the  conclu- 
siveness of  the  former  judgment  de- 
pends on  the  ground  on  which  it  was 
rendered. 

California.  —  Barber  v.  Mulford 
(1897)  117  Cal.  356,  49  Pac.  206; 
Newhall  v.  Hatch  (1901)  134  Cal.  269,. 
55  L.R.A.  673,  66  Pac.  266. 

Illinois.— Pr'mer  v.  Sanger  (1892) 
143  111.  34,  32  N.  E.  390, 

Iowa. — Lemon  v.  Sigourney  Sav. 
Bank  (1906)  131  Iowa,  79,  108  N.  W. 
104. 

Massachusetts.  —  Harding  v.  Hale 
(1854)  2  Gray,  399. 

Michigan.— -Sullivan  v.  Ross  (1897) 
113  Mich.  311,  71  N.  W.  634,  76  N.  W. 
309;  Stringer  v.  Gamble  (1909)  155 
Mich.  295,  30  L.R.A.(N.S.)  815,  118 
N.  W.  979. 

Minnesota.  —  Leonard  v.  Schall 
(reported  herewith)  ante,  1166. 

New  York. — Slauson  v.  Englehart 
(1861)  34  Barb.  198;  Piper  v.  Hay- 
ward  (1911)  71  Misc.  41,  127  N.  Y. 
Supp.  240. 

South  Carolina. — Pickens  v.  Bryant 
(1895)  45  S.  C.  17,  22  S.  E.  750. 

South  Dakota.— Child  v.  McClosky 
(1900)  14  S.  D.  181,  84  N.  W.  769. 

Texas. — Douglass  v.  Blount  (1901) 
—  Tex.  Civ.  App.  — ,  62  S.  W.  429,  re- 
versed on  another  ground  in  (1902) 
95  Tex.  369,  58  L.R.A.  699,  67  S.  W. 
484;  Brown  v.  Crumpton  (1915)  — 
Tex.  Civ.  App.  — ,  181  S.  W.  540. 

Thus,  in  Palmer  v.  Sanger  (III.) 
supra,  plaintiff  had  presented  a  claim 
against  a  decedent's  estate,  one  item 
of  which  was  for  money  loaned  by  de- 
cedent for  plaintiff,  the  repayment  of 
which  decedent  guaranteed;  another 
item  was  for  the  amount  of  a  note 
and  mortgage  given  as  collateral  or 
additional  security  for  the  repayment 
of  the  money  so  loaned.  The  item  on 
the  note  and  mortgage  was  withdrawn 
and  not  passed  on,  but  the  other  item 
referred  to  was  claimed  to  have  been 
disallowed.    It  was  held  that  the  judg- 
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ment  did  not  bar  an  action  to  foreclose 
the  mortgage,  the  court  saying  that 
the  item  might  have  been  disallowed, 
because  the  guaranty  referred  to  was 
a  mere  verbal  promise  to  pay  the  debt 
of  third  persons,  because  the  evidence 
was  insufficient  to  establish  such  ver- 
bal guaranty,  or  because  the  amount 
for  which  decedent  was  liable  could 
not  be  ascertained  until  the  seourity 
in  which  the  moneys  loaned  were  in- 
vested were  foreclosed,  or  otherwise 
disposed  of;  and  that,  therefore,  as  it 
did  not  appear  that  it  was  disposed 
*  of  by  the  court  on  any  issue  which 
necessarily  determined  the  right  of 
plaintiff  to  recover  on  the  note  and 
mortgage,  the  judgment  of  the  probate 
court  was  not  res  judicata. 

And  where  money  which  a  devisee 
was  required  to  pay  annually  to  the 
testator's  widow  was  declared  a  lien 
on  the  land,  and  part  of  a  claim 
against  the  devisee's  estate  for  ar- 
rears in  such  payments  was  disal- 
lowed, because  barred  by  the  Statute 
of  Limitations  applicable  to  implied 
promises,  it  was  held  that  the  judg- 
ment was  not  res  judicata  so  as  to 
prevent  the  bringing  of  an  action  to 
enforce  the  lien  on  the  land  for  the 
disallowed  portion  of  the  claim. 
Stringer  v.  Gamble  (Mich.)  supra. 

A  judgment  for  defendant  in  an  ac- 
tion by  an  assignee  of  an  alleged  ac- 
count for  goods  sold,  rendered  on  the 
g:round  that  there  was  no  such  trans- 
action as  the  alleged  sale,  and  no  ac- 
count in  fact  between  the  assignee  and 
the  defendant,  does  not  bar  an  action 
by  the  same  plaintiff  on  a  note  given 
in  consideration  of  such  claimed  sale, 
of  which  plaintiff  is  a  bona  fide  hold- 
er. Slauson  v.  Englehart  (N.  Y.) 
supra.  The  court  said :  "A  judgment, 
to  constitute  a  bar,  must,  as  all  the 
cases  agree,  be  upon  the  very  point 
in  issue.  Both  actions  must  be,  in 
substance,  and  in  point  Of  law,  identi- 
cal, and  the  same  evidence  admissible 
and  to  some  extent  controlling  in  both. 
.  .  .  But  if  the  second  action  involves 
no  inquiry  into  the  merits  of  the  form- 
er judgment,  and  is  sustainable  on 
grounds  entirely  independent  of  such 
former  judgment,  it  is  not  barred. 
That  is  precisely  the  case  here.    •    .    • 


The  only  material  inquiries  in  this  ac- 
tion were:  first,  whether  the  defend- 
ant made  and  delivered  the  note  to 
Goodwin;  and,  second,  whether  the 
plaintiffs  took  it  in  the  usual  course 
of  deal  before  it  fell  due.  If  this  was 
so  it  was  wholly  immaterial,  so  far 
as  the  rights  of  the  plaintiffs  were 
concerned,  whether  there  was  ever 
any  bargain  and  sale,  or  any  subsist- 
ing account  between  Goodwin  and  the 
defendant,  or  not.  The  point  deter- 
mined by  the  judgment  was  wholly 
imn^aterial  upon  either  of  these  is- 
sues, and  was  incompetent  evidence  to 
establish  a  bar." 

An  action  to  enforce  a  lien  on  stock 
delivered  as  collateral  security  for 
the  payment  of  a  note  is  not  barred 
by  a  decree  of  a  probate  court,  pro- 
viding that  plaintiff  shall  be  forever 
barred  from  maintai]\ing  any  action 
on  the  note,  by  his  failure  to  bring  an 
action  thereon  after  the  rejection  of 
his  claim  on  the  note  by  the  maker's 
administratrix.  Piper  v.  Hayward 
(1911)  71  Misc.  41,  127  N.  Y.  Supp. 
240. 

And  a  judgment  for  defendant  in  an 
action  on  notes  secured  by  a  vendor's 
lien,  in  which  defendant  defeated  per- 
sonal liability  on  the  note  on  the 
ground  that,  with  plaintiff's  knowl- 
edge and  consent,  he  took  title  to  the 
land  and  gave  the  note  at  the  request 
of  the  real  purchaser,  was  merely  an 
adjudication  of  his  personal  liability 
on  the  note,  and  did  not  constitute  an 
adjudication  against  plaintiff's  right* 
to  enforce  the  lien.  Douglass  v. 
Blount  (1901)  —  Tex.  Civ.  App.  — ,  62 
S.  W.  429,  reversed  on  another  ground 
in  (1902)  95  Tex.  369,  68  L.R.A.  699, 
67  S.  W.  484. 

A  judgment  sustaining  a  demurrer 
to  a  complaint  in  an  action  to  fore- 
close a  mortgage,  on  the  ground  that 
on  the  facts  set  forth  in  the  complaint 
the  debt  is  barred  by  limitations,  does 
not  bar  another  suit  to  foreclose  the 
same  mortgage,  in  which  a  renewal  of 
the  secured  note  within  the  period  of 
limitation  is  alleged.  Newhall  v. 
Hatch  (1901)  134  Cal.  269,  55  L.R.A. 
673,  66  Pac.  266.  The  court  said :  "A 
judgment  rendered  upon  sustaining  a 
demurrer  to  the  complaint,  upon  the 
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ground  that  the  facts  stated  therein 
do  not  entitle  the  plaintiff  to  a  recov- 
ery, will  be  a  bar  to  an  action  for  a 
recovery  upon  the  same  facts;  but  if 
other  facts  are  stated  which  supply 
the  defects  in  the  first  statement,  or 
which  present  a  different  cause  of  ac- 
tion, the  judgment  upon  the  demurrer 
will  not  be  a  bar  to  the  second  action." 

A  judgment  for  defendant  in  an  ac- 
tion on  a  note  due  a  decedent,  brought 
by  one  who  alleged  that  he  had  been 
constituted  and  appointed  trustee  and 
agent  for  the  heirs  at  law  and  distribu- 
tees to  collect  the  assets  of  the  es- 
tate and  pay  the  debts,  rendered  on 
the  ground  that  he  had  no  legal  capac- 
ity to  sue,  is  not  res  judicata  in  a 
new  action;  in  which  it  is  alleged  that 
defendant  was  a  party  to  the  deed  ap- 
pointing plaintiff  for  the  purposes 
stated,  and,  foi^a  valuable  considera- 
tion, promised  therein  to  pay  the  note 
to  plaintiff.  Pickens  v.  Bryant  (1895) 
45  S.  C.  17,  22  S.  E.  750. 

In  Barber  v.  Mulford  (1897)  117 
Cal.  356,  49  Pac.  206,  the  board  of 
education  of  a  school  district  ordered 
a  bill  paid,  and  a  warrant  was  drawn, 
which,  however,  was  not  drawn,  as  it 
should  have  been,  on  the  county  school 
superintendent,  and  therefore  was  not 
paid.  Plaintiff  thereafter  sued  the 
district  on  the  original  debt,  and  judg- 
ment was  rendered  against  him.  It 
was  held  that  he  was  not  thereby  es- 
topped from  bringing  a  proceeding  for 
a  peremptory  writ  of  mandate,  requir- 
ing the  board  of  education  to  issue  an 
order  in  his  favor  on  the  county  school 
superintendent.  The  court  pointed 
out  that  the  object  of  the  first  action 
was  to  recover  on  the  original  account, 
while  the  purpose  of  the  second  pro- 
ceeding was  to  enforce  performance 
of  an  official  duty,  treating  such  ac- 
count as  an  audited  demand  against 
the  district,  and  said:  "While  it  is 
possible  that  issues  may  have  been 
raised  and  determined  in  that  case 
which  go  to  the  merits  of  this,  it  is 
certainly  not  made  apparent  that  such 
was  the  fact,  and  the  defense  based  on 
the  former  action  and  judgment  must 
be  overruled." 

In  Brown  v.  Crumpton  (1915)  — 
Tex.  Civ.  App.  — ,  181  S.  W.  540,  citi- 


zens contracted  with  0.  to  pay  him 
$50,000  for  having  a  railroad  built, 
and  he  agreed  with  the  railroad  com- 
pany to  pay  it  a  like  amount  for  build- 
ing the  road;  the  citizens  guaranteed 
the  payment  of  such  sum,  and  execut- 
ed their  notes  to  0.,  and  placed  them 
in  the  hands  of  a  special  committee; 
the  road  apparently  was  built,  and  the 
company  sued  the  guarantors  on  their 
guaranty,  and  0.  sued  the  road;  a 
compromise  judgment  was  entered  in 
favor  of  the  guarantors  in  the  action 
against  them,  in  consideration  of  the 
special  committee's  agreement  to  de- 
liver the  notes  to  0.,  which  was  done. 
It  was  held  that  the  judgment  was  not 
res  judicata  of  the  liability  on  the 
guaranty  contract,  and  did  not  bar  an 
action  by  O.'s  transferees  on  the  note. 

But  a  judgment  for  defendant  in  an 
action  for  the  purchase  price  of  a* 
plow  purchased  by  his  alleged  agent, 
in  which  he  introduced  evidence  that 
the  alleged  agent  had  no  authority  to 
buy  the  plow,  and  in  which  the  jury 
evidently  took  this  view,  is  conclusive 
in  his  favor  in  a  subsequent  action  on 
a  note  which  the  alleged  agent  trans- 
ferred to  plaintiff  in  payment  of  the 
plow,  or  as  collateral  security,  execut- 
ing a  guaranty  of  its  payment  in  de- 
fendant's name,  where  no  authority 
for  the  transfer  of  the  note  is  shown 
unless  he  had  authority  to  purchase 
the  plow,  and  it  is  not  in  fact  claimed 
that  he  had  authority  to  transfer  the 
note  independently  of  his  authority  to 
purchase  the  plow.  Child  v.  McClosky 
(1900)  14  S.  D.  181,  84  N.  W.  769. 

A  judgment  for  defendant  on  de- 
murrer in  an  action  for  goods  sold  to 
a  township  is  res  judicata  in  an  ac- 
tion on  a  warrant  of  the  township  is- 
sued for  such  indebtedness,  though 
rendered  on  the  ground  that  the  ac- 
tion was  barred  by  limitation,  which 
apparently  was  not  true  of  the  action 
on  the  warrant.  This  holding  in  0)R- 
EUGATED  Culvert  Co.  v.  Simpson  Twp. 
(reported  herewith)  ante,  1170,  is  ap- 
parently based  on  the  theory  that 
plaintiff  had  only  one  cause  of  action, 
and  that,  when  the  demurrer  was  sus- 
tained, plaintiff  should  have  amended 
the  petition  by  setting  up  the  warrant. 
This  decision  would  seem  to  be  in  con- 
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flict  with  some,  at  least,  of  the  cases 
cited  above, 

III.  First  action  defeated  because  of  eoc- 
istence  of  substituted  obligation. 

If  the  ground  of  the  first  judgment 
is  that  the  original  indebtedness  has 
been  merged  in,  or  extinguished  by, 
the  substituted  obligation,  the  judg- 
ment will  not  bar  a  new  action  on  the 
substituted  obligation.  Lemon  v.  Sig- 
oumey  Sav.  Bank  (1906)  131  Iowa, 
79,  108  N.  W.  104;  Harding  v.  Hale 
(1854)  2  Gray  (Mass.)  399;  Sullivan 
V.  Ross  (1897)  113  Mich.  311,  71  N.  W. 
634,  76  N.  W.  309 ;  LEONARD  v.  Schall 
(reported  herewith)  ante,  1166. 

Thus,  a  judgment  for  defendant  in 
an  action  for  services,  in  which  plain- 
tiff is  required  to  elect  whether  he  will 
rely  upon  a  quantum  meruit  or  on  an 
express  contract,  and  elects  to  rely 
on  a  quantum  meruit,  does  not  bar  a 
subsequent  recovery  on  an  express 
contract,  where  the  court  in  the  first 
action  directs  the  jury  to  find  for  de- 
fendant if  the  services  were  rendered 
under  an  express  contract,  as  alleged 
by  defendant,  or  if  plaintiff's  assign- 
or has  been  paid  their  reasonable  val- 
ue. Leonard  v.  Schall.  The  court 
said  that  if  the  cause  of  action  was 
the  same,  the  doctrine  of  estoppel  by 
judgment  applied,  and  plaintiff  was 
barred  from  maintaining  the  suit; 
that,  if  the  cause  of  action  was  not  the 
same,  the  doctrine  of  estoppel  by  ver- 
dict applied,  and  plaintiff  was  bound 
by  the  former  judgment  only  as  to 
those  matters  actually  litigated  and 
determined  in  the  former  suit;  that 
defendant  was  estopped  by  his  motion 
to  require  plaintiff  to  elect,  from  as- 
serting that  the  cause  of  action  was 
the  same;  and  that  as  the  jury  might 
have  found  for  defendant  in  the  first 
suit  on  either  of  two  grounds,  and  it 
did  not  appear  that  the  issues  in  the 
second  suit  were  necessarily  deter- 
mined by  the  former  judgment,  the 
judgment  did  not  have  the  effect  of  an 
estoppel  by  verdict. 

And  a  judgment  for  defendant  in  an 
action  for  the  price- of  goods  sold  to 
him  by  plaintiff,  rendered  on  the 
ground  that  defendant  had  promised 
to  pay  plaintiff's  debts,  and  that  plain- 
tiff had  received  such  special  promise 


as  the  consideration  for  the  goods, 
does  not  bar  a  new  action  on  the  spe- 
cial promise  to  pay  such  debts.  "The 
first  suit  was  not  for  the  same  cause 
of  action,  nor  to  be  supported  by  the 
same  evidence  as  the  second.  The 
judgment  in  the  first  did  not  negative 
the  cause  of  action  relied  upon  in  the 
second,  but  affirmed  its  existence,  and 
pointed  the  way  to  a  better  writ." 
Harding  v.  Hale  (1854)  2  Gray 
(Mass.)  399. 

And  a  judgment  against  a  depositor 
in  an  action  to  recover  a  deposit,  de- 
fended on  the  ground  that  a  certificate 
of  deposit  was  issued  which  had  been 
paid  by  turning  over  to  plaintiff  notes 
and  mortgages  in  which  the  deposit 
was  invested,  is  not  res  judicata  in  a 
new  action  for  the  amount  collected 
by  the  bank  on  such  notes,  where  the 
issue  submitted  in  the  first  action  was 
whether  plaintiff  accepted  such  notes 
in  lieu  of  the  certificate  of*  deposit. 
Lemon  v.  Sigourney  Sav.  Bank  (1906) 
131  Iowa,  79, 108  N.  W.  104. 

If  defendant,  in  a  suit  on  a  promis- 
sory note,  successfully  defends  the 
action  on  the  theory  that  he  has  given 
plaintiff  another  note  in  full  payment 
and  satisfaction  of  the  one  in  suit,  he 
cannot,  when  sued  on  the  second  note, 
rely  on  the  doctrine  of  res  judicata. 
And  if,  in  an  action  for  the  purchase 
price  of  a  horse,  defendant  admits  the 
purchase,  but  tilleges  that  he  turned 
over  to  plaintiff  the  promissory  note 
of  a  third  person  in  full  payment  of 
the  debt,  and  upon  this  issue  defend- 
ant recovers  judgment,  there  is  noth- 
ing in  the  doctrine  of  res  judicata 
which  precludes  plaintiff  from  there- 
after suing  and  recovering  judgment 
against  defendant  for  a  conversion  of 
such  note,  or  of  the  proceeds  of  its  col- 
lection. (Stated  incidentally  by  way 
of  illustration  in  the  case  last  cited.) 

In  Sullivan  v.  Ross  (1897)  113  Mich. 
311,  76  N.  W.  309,  plaintiff  purchased 
standing  timber  from  defendant,  and 
subsequently  presented  a  claim  against 
defendant's  estate  for  the  value  of  the 
luinber  from  such  standing  timber, 
claiming  an  oral  sale  thereof  to  de- 
fendant ;  a  judgment  in  his  favor  was 
reversed  on  the  ground  that  the  evi- 
dence showed  a  written  contract,  un- 
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der  which  the  lumber  was  to  be  sold 
for  the  benefit  of  both  parties,  and 
the  profits  divided;  thereafter  he  pre- 
sented a  new  claim  for  an  amount 
claimed  to  be  due  him  under  the  writ- 
ten contract.  The  court  first  held 
that  he  had  made  a  conclusive  elec- 
tion of  remedies,  barring  him  from 
prosecuting  such  claim;  but  on  re- 
hearing reversed  this  holding,  and 
held  that  he  was  not  barred  by  the 
former  judgment,  saying :  "It  is  very 
clear  that  a  dispute  exists  between  the 
parties  as  to  how  much  is  due,  and 
from  whom,  if  the  written  contract  is 
to  control.  It  is  equally  clear  that 
that  question  has  never  been  passed 
upon  by  the  court.  .  .  .  The  plain- 
tiff sought  to  recover  upon  an  oral  con- 
tract. He  had  no  right  of  action  upon 
that  contract,  because  the  court  has 
said  that  no  such  contract  existed. 
Can  it  be  said  that  defendant  shall 
not  be  required  to  account  for  the  pro- 
ceeds of  seven  or  eight  millions  of 
feet  of  lumber,  which  it  admits  it  had, 
because  plaintiff  claimed  that  the 
transaction  was  evidenced  by  an  oral 
contract,  when  the  court  finds  that  no 
such  contract  existed,  but  that  a  writ- 
ten one  did." 

But  a  judgment  for  defendant  in  an 
action  for  personal  injuries,  in  which 
he  pleaded,  among  other  defenses,  a 
compromise  agreement  between  him- 
self and  plaintiff,  bars  an  action 
against  defendant  on  such  compromise 
agreement,  where  no  special  issues 
were  submitted,  and  it  cannot  be  de- 
termined that  the  jury  did  not  reach 
the  conclusion  that  there  had  been  no 
valid  compromise  agreement.  This 
being  within  the  scope  of  the  verdict, 
the  presumption,  in  a  collateral  pro- 
ceeding, ought  to  be  in  favor  of  any 
and  every  finding  with  which  the  ver- 
dict may  be  consistent.  Webb  v.  Hous- 
ton &  T.  C.  R.  Co.  (1908)  51  Tex.  Civ. 
App.  230,  111  S.  W.  171. 

And  a  judgment  dismissing  an  ac- 
tion for  nondelivery  of  freight,  Tbe- 
cause  it  appeared  that  plaintiffs  had 
assigned  the  cargo,  was  conclusive 
against  their  right  to  maintain  a  new 
action  on  an  allegation  that  there  had 
been  a  reassignment  to  them,  such  re- 
assignment having  been  made  before 


the  commencement  of  the  first  action. 
Sweeney  v.  Frank  Waterhouse  &  Co. 
(1906)  43  Waslu  613,  86  Pac.  946.  The 
court  said:  "But  no  court,  we  think, 
has  gone  so  far  as  to  allow  a  litigant 
to  experiment  with  a  court  by  trying 
his  case  piecemeal.  The  cause  of  ac- 
tion which  the  appellants  now  urge 
was  available  to  them  at  the  former 
trial,  the  assignments  set  forth  in  the 
complaint  having  been  obtained  prior 
to  the  commencement  of  the  first  ac- 
tion. They  should  not  be  allowed  to 
split  their  causes  of  action,  try  their 
case  out  on  a  part  of  the  causes,  and, 
if  they  fail,  commence  another  action 
setting  forth  the  other  causes.' 
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IV.  Action  to  enforce  lien  after  judgment 
denying  recovery  on  indebtedness. 

A  judgment  for  defendant  on  the 
ground  that  no  indebtedness  exists,  or 
that  it  has  been  discharged,  will  bar 
an  action  to  enforce  a  lien  securing 
the  indebtedness  (Donovan  v.  Block 
(1908)  17  N.  D.  406,  117  N.  W.  527; 
Whelan  v.  Hill  (1836)  2  Whart.  (Pa.) 
118 ;  23  Cyc.  1194) ;  but  not  necessar- 
ily, if  rendered  on  the  ground  that  the 
remedy  for  the  enforcement  of  the  per- 
sonal liability  has  been  lost,  or  on 
some  ground  not  going  to  the  merits 
of  the  indebtedness  (Palmer  v.  Sanger 
(1892)  143  111.  34,  32  N.  E.  390;  Strin- 
ger V.  Gamble  (1909)  155  Mich.  295, 
30  L.R.A.(N.S.)  815,  118  N.  W.  979; 
Piper  V.  Hayward  (1911)  71  Misc.  41, 
127  N.  Y.  Supp.  240;  Douglass  v. 
Blount  (1901)  —  Tex.  Civ.  App.  — . 
62  S.  W.  429,  reversed  on  another 
ground  in  (1902)  95  Tex.  369,  68 
L.R.A.  699,  67  S.  W.  484,  cited  and  dis- 
cussed above). 

Thus,  in  Donovan  v.  Block  (N.  D.) 
supra,  it  was  held  that  plaintiff  could 
not  recover  the  possession  of  chattels 
covered  by  a  chattel  mortgage,  for  the 
purpose  of  foreclosing  the  mortgage, 
where,  in  another  action  between  the 
parties,  it  had  been  adjudicated  that 
he  was  not  entitled  to  recover  the 
items  of  the  indebtedness  secured  by 
the  mortgage.  And  in  Whelan  v.  Hill 
(Pa.)  supra,  it  was  held  that  a  scire 
facias  under  a  Mechanic's  Lien  Law, 
on  a  claim  filed  by  a  materialman,  was 
barred  by  a  judgment  against  plain- 
tiff in  a  personal  action  against  the 
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same  defendant,  adjudging  that  de-i 
fendant's  personal  liability  had  been 
'  discharged  if  it  ever  existed,  the  court 
saying  that,  if  the  debt  was  dis- 
charged, the  lien  which  secured  it  was 
also  discharged. 

Y»  Substituted  ohligation  as  evidence  in 

first  action. 

Where  a  bilj  of  exchange  was  ac- 
cepted in  payment  and  discharge  of 
the  original  indebtedness  from  the 
drawer  to  the  drawee,  it  became  a  new, 
independent,  and  substantive  cause  of 
action,  and  there  could  be  no  recovery 
•  thereon  in  an  action  on  the  original 
indebtedness;  and  hence  a  judgment 
for  defendant  in  such  action  did  not 
bar  a  recovery  in  an  action  on  the  bill, 
though  the  bill  was  given  in  evidence 
in  the  first  action.  Darlington  v.  Gray 
(1840)  5  Whart.  (Pa.)  487. 

In  Lindell  v.  Liggett  (1824)  1  Mo. 
432,  14  Am.  Dec.  298,  it  was  held  that 
a  judgment  for  defendant  in  an  action 
on  an  account  stated,  in  which  plain- 
tiff offered  notes  in  evidence,  did  not 
bar  a  new  action  on  the  note.  The 
court  said:  *The  plaintiff  produced 
his  notes,  proved  the  execution  of 
them,  and  the  indorsements,  but  failed 
to  prove  that  the  notes,  when  due, 
were  presented  to  the  makers  for  pay- 
ment. And  for  want  of  that  proof,  the 
court  decided  the  plaintiff  could  not 
recover;  and  there  was  a  verdict  and 
judgment  against  him  on  both  issues. 
.  .  ,  The  first  recovery  was  had  on 
an  account  stated.  In  order  to  sup- 
port this  count  by  evidence,  it  must 
appear  that  the  parties  did  account 
together;  and  that  a  balance  was 
found  to  be  due  from  one  to  the  other. 
Proof  of  this  would  be  direct  proof; 
but  in  the  absence  of  this  the  law  al- 
lows of  presumptive  proof.  The  point 
to  be  proved  here  was  that  they  ac- 
counted together.  Lindell  offered 
these  notes  to  prove  that;  but  they, 
so  far  from  proving  that  fact  to  exist, 
proved  in  connection  with  some  other 
evidence  that  the  fact  was  utterly  un- 
true; and  it  is  said,  because  this  evi- 
dence was  offered,  the  bar  must  go  to 
the  evidence,  and  not  to  the  fact  that 
they  accounted  together.' 
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VI.  Mi8C€llaneou8  cases. 

■  •  , 

A  judgment  for  defendant  in  an  ac- 
tion against  the  mayor  and  common 
council  of  a  city  to  compel  the  issu- 
ance of  warrants  for  salaries  as  city 
ofiicers,  though  res  judicata  as  to  the 
duty  of  the  city  to  issue  warrants  to 
the  claimants,  is  not  res  judicata, 
where  warrants  are  nevertheless  is- 
sued, on  the  right  of  the  holders  to 
compel  the  territorial  loan  commis- 
sioners, by  mandamus,  to  fund  the 
warrants  by  issuing  bonds  therefor. 
Valley  Bank  v.  Brodie  (1904)  9  Ariz. 
17,  76  Pac.  617.  It  was,  however, 
claimed  that  the  warrants  were  issued 
by  persons  having  no  authority  to  rep- 
resent the  city,  and  they  were  held 
not  binding  on  the  city. 

In  an  action  against  an  indorser  on 
a  promissory  note,  given  as  security 
for  the  performance  of  an  agreement 
between  plaintiff  and  a  third  person, 
a  plea  that  plaintiff  had  brought  an 
action  against  the  third  person  on  the 
agreement  and  that  judgment  had 
been  rendered  against  plaintiff  on  a 
plea  of  nonassumpsit,  was  insufficient. 
Squire  v.  Dreenan  (1877)  13  Can.  L. 
J.  (N.  S.)  326. 

A  judgment  for  defendant  in  ap  ac- 
tion on  bills  of  exchange,  to  which  he 
pleads  prescription,  is  res  judicata  in 
an  action  on  an  account  current  into 
which  the  bills  of  exchange  have  been 
carried,  resulting  in  a  balance  in  favor 
of  the  holder.  Johnson  v.  Forstali 
(1848)  3  La.  Ann.  446.  Responding  to 
the  contention  that  the  causes  of  ac- 
tion were  not  the  same,  the  court  said : 
"The  debt  alleged  to  be  due  by  the 
defendants  is  the  foundation  of  the 
plaintiff's  claim.  The  bills  in  the  one 
suit,  and  the  account  alleged  to  have 
been  acknowledged  in  the  other,  are 
only  the  evidence  of  the  debt.  The  in- 
debtedness alleged  in  both  results 
from  the  nonpayment  of  the  accepted 
bills.  The  cause  of  action  in  both  is 
clearly  identical.  The  plaintiff  .  .  . 
cannot  now,  by  merely  changing  the 
form  of  his  pleadings,  avoid  the  con- 
sequences of  the  first  judgment." 

A  judgment  for  defendant,  in  an  ac- 
tion of  debt  against  a  constable  for 
neglect  of  duty  in  connection  with  an 
execution  placed  in  his  hands,  is  a  bar 
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to  an  action  on  his  bond  for  the  same 
neglect  of  duty.  Lower  Alloways 
Creek  v.  Moore  (1835)  15  N.  J.  L.  146. 

In  Famum  v.  Kennebec  Water  Dist. 
(1909)  95  C.  C.  A.  355,  170  Fed.  173, 
in  affirming  a  judgment  for  defendant 
in  an  action  on  quantum  meruit  by  a 
contractor  who  had '  been  prevented 
from  completing  his  contract,  but  who 
had  been  paid  the  monthly  estimates 
provided  for  by  the  contract,  the  court 
remarked  that  the  judgment  would  not 
be  a  bar  to  any  suit  which  plaintiff 
might  bring  in  the  nature  of  tort  for 
a  breach  of  the  contract,  or  for  any 
portion  of  the  percentage  of  the  esti- 
mates, retained  until  completion  of  the 
contract  as  provided  therein,  if  there 
was  any  such  portion  unpaid. 

In  an  action  by  a  collector  of  excise 
against  his  deputy  on  his  bond,  it  was 
held  in  Chapman  v.  Brainard  (1796) 
2  Root  (Conn.)  375,  that  the  action 
was  not  barred  by  a  judgment  for  de- 
fendant in  a  former  action,  brought 
against  him  by  plaintiff  on  book  debt, 
in  which,  by  agreement  of  the  parties^ 
he  presented  all  his  claims  and  de- 
mands for  excise  which  he  might  or 
could  make  by  the  condition  of  the 
bond,  the  court  saying  that  a  judg- 
ment in  an  action  of  book  debt  was  no 
bar  to  an  action  on  bond. 

In  Edwards  v.  Baker  (1888)  99  N. 
C.  258,  6  S.  E.  255,  it  appeared  that, 
plaintiff  having  attached  goods  in  the 
hands  of  C.  as  the  goods  of  his  debtor, 
the  debtor  and  defendant  executed  to 


the  third  person  a  bond  conditioned 
for  the  sale  of  such  goods  and  the  ap- 
plication of  the  proceeds  on  plaintiff's 
debt.  The  sale  was  apparently  made 
by  defendant,  and  plaintiff  sued  him, 
alleging  the  delivery  of  the  goods  to 
defendant  by  C.  for  sale,  and  pay- 
ment of  the  proceeds  upon  the  indebt- 
edness due  plaintiff.  It  was  held  that 
a  judgment  for  defendant  was  conclu- 
sive, in  a  subsequent^  action  brought 
by  plaintiff  against  defendant  on  the 
bond. 

In  Ibester  v.  Ray  (1896)  26  Can.  S. 
C.  79,  affirming  (1895)  22  Ont  App. 
Rep.  12,  which  reversed  in  part  (1894) 
24  Ont.  Rep.  497,  an  action  was 
brought  on  a  note  made  by  a  firm  and 
indorsed  by  defendant,  who  alleged 
that  he  indorsed  without  considera- 
tion, for  plaintiff's  accommodation. 
Judgment  was  rendered  in  his  favor 
and  in  favor  of  plaintiff  against  the 
firm.  Plaintiff  subsequently  sued  de- 
fendant on  the  judgment  against  the 
firm,  and  on  other  notes  executed  by 
the  firm,  alleging  that  he  held  him- 
self out  as  a  member  of  the  firm. 
Though  holding  that  the  former  judg- 
ment was  not  conclusive  in  his  favor, 
as  to  his  nonliability  on  the  notes  sued 
on  in  the  second  action,  the  court  held 
that  it  was  conclusive  as  to  his  non- 
liability on  the  note  sued  on  in  the 
former  action,  and  that  there  could  be 
no  recovery  against  him  on  the  judg- 
ment. A.  Mc.  T. 


E.  L,  TREVATHAN,  Admr.,  etc.,  of  Ellen  Kierce,  Appt, 

v. 

FARMERS  BANK  et  al. 

Kentuchy  Court  of  Appeals  ^^  February  13 1  1917, 

(Kierce's  Admr.  v.  Farmers  Bank,  174  Ky.  22,  191  S.  W.  644.) 

Bailment  —  wrongful  delivery  —  liability. 

1.  Where  bailment  is  made  of  an  article  owned  by  two  persons,  either 
of  them  may  instruct  the  bailee  not  to  deliver  the  thing  bailed  to  the  other, 
even  though  they  are  husband  and  wife,  and  if  the  bailee  agrees  to  this, 
and,  in  violation  of  this  instruction  and  his  agreement,  does  deliver  the 
thing  to  one  bailor,  his  liability  will  be  the  same  as  though  he  delivered 
it  to  a  stranger. 

[See  note  on  this  question  beginning  on  page  1196.] 
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—  deposit  of  papers  in  bank. 

2.  A  bank  which  permits  customers 
to  place  valuable  papers  in  a  box  un- 
der its  control,  kept  for  the  use  and 
accommodation  of  customers,  occupies 
to  persons  depositing  such  papers  the 
relation  of  bailee  without  compensa- 
tion. 

[See  3  R.  C.  L.  94-96.] 

—  liability  of  gratuitous  bailee. 

3.  A  bailee  holding  a  bailment  for 
the  sole  benefit  of  the  bailor  is  obli- 
gated only  to  the  exercise  of  slight 


care,  and  is  answerable  only  for  gross 
negligence  or  bad  faith. 
[See  3  R.  C.  L.  99,  100.] 

Evidence  —  gross  negligence  —  deliv- 
ery of  paper  to  bailor. 
4.  A  bank  which,  after  accepting 
papers  from  a  man  and  wife  for  safe* 
keeping,  and  receiving  notice  from 
her  not  to  deliver  them  to  him  because 
he  is  drinking,  may  be  found  guilty  of 
gross  negligence  or  bad  faith  in  case 
it  so  delivers  them  to  him,,  so  that  he 
obtains  money  on  them  and  squanders 
it. 

[See  3  R.  G.  L.  99  et  seq.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Hickman 
County  in  favor  of  the  defendant  bank  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  three  certain  land  notes.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  M.  T.  Shelboume  and  J.  M. 
Brummaly  Jr.,  for  appellant. 
Mr.  E.  T.  Bullock  for  appellees. 

Carroll,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  the  ad- 
ministrator of  Ellen  Kierce  to  re- 
cover from  the  Farmers  Bank  of  Co- 
lumbus, $2,025.79,  alleged  to  be  due 
on  account  of  the  principal  sum  of 
three  land  notes  of  $466.67  each, 
dated  March  17, 1909,  together  with 
interest  thereon,  executed  by  George 
Higgerson  to  Ellen  and  Pat  Kierce 
as  the  purchase  price  of  a  tract  of 
land  owned  by  Ellen  Kierce.  The 
suit  was  based  on  the  ground  that 
these  three  notes,  which  were  really 
owned  by  Mrs.  Kierce,  were  deposi- 
ted with  the  bank,  and  the  cashier 
notified  that  the  notes  were  deposi- 
ted for  the  express  purpose  of  apply- 
ing the  proceeds  of  their  collection 
to  the  payment  of  a  note  due  by  the 
Kierces  to  the  Union  Central  Life 
Insurance  Company.  That  he  was 
instructed  not  to  allow  Pat  Kierce  to 
withdraw  any  of  the  notes,  or  sell 
or  dispose  of  them  in  any  manner. 
That  when  they  were  collected  the 
proceeds  were  to  be  applied  to  the 
payment  of  the  insurance  debt. 

That,  in  violation  of  this  agree- 
ment and  the  instructions  given  to 
him,  the  cashier  permitted  Pat 
Kierce  to  withdraw  the  notes  and  se- 
cure the  proceeds  thereof,  the  result 


being  that  no  part  of  the  proceeds 
of  the  notes  was  applied  to  the  pay- 
ment of  the  insurance  debt. 
.  In  an  amended  petition  a  recovery 
was  sought  upon  the  ground  that  the 
proceeds  of  these  notes  were  deposi- 
ted in  the  bank  to  the  credit  of  the 
joint  account  of  Ellen  and  Pat 
Kierce,  with  instructions  not  to  al- 
low Pat  Kierce  to  check  it  out;  but 
that  the  bank  permitted  the  money 
so  deposited  to  be  withdrawn  on 
checks  bearing  the  signatures  of 
Ellen  and  Pat  Kierce,  which  signa- 
tures were  made,  as  the  bank  knew, 
by  Pat  Kierce  alone,  and  without  any 
authority  from  Ellen  Kierce  to  sign 
her  name  to  the  checks. 

On  the  trial  of  the  case  there  was 
a  judgment  for  the  bank,  and  the 
administrator  appeals. 

The  basis  of  the  suit  is  to  be  found 
in  the  following  evidence  of  Mrs. 
Trevathan,  who  was  a  daughter  of 
Pat  and  Ellen  Kierce,  in  which  she 
relates  a  conversation  that  she  says 
took  place  in  October,  1909,  between 
herself  and  J.  P.  De  Boe,  the  cashier 
of  the  Farmers  Bank : 

I  went  to  the  Farmers  Bank  of 
Columbus ;  introduced  myself  to  the 
cashier,  Mr.  J.  P.  De  Boe;  told  him 
that  I  was  Mrs.  Trevathan ;  that  I 
was  Mrs.  Kierce's  daughter,  and  that 
my  mother  had  sent  me  there  to  see 
if  my  father  had  tried  at  any  time 
to  collect  any  money  or  interest  in 
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any  way  on  the  land  notes  that  were 
placed  there  on  the  sale  of  some  land 
in  March  before  that.  He  studied  a 
minute,  and  says:  "No,  he  never 
has."  I  says:  "Father  has  been 
drinking  very  heavily  lately,  and 
mother  was  afraid  he  had  tried  to 
draw  the  interest  on  it  or  something 
of  the  kind,  and  she  sent  me  here  to 
tell  you  that,  if  he  did,  not  to  let  him 
have  any  of  the  money,  not  to  let 
him  have  any  of  the  interest,  or  any- 
thing on  the  note."  He  says :  "Tell 
her  to  rest  easy,  I  won't  let  him  have 
them."  I  says:  "Nor  nobody  else; 
he  may  try  to  borrow  money  on  the 
outside  and  give  them  as  security." 
I  said:  "She  placed  this  note  here 
to  meet  a  mortgage  on  the  home 
place,  and  if  he  gets  the  money  they 
will  lose  their  money,  and  not  be  able 
to  pay  the  mortgage  off  that  is  on 
their  home."  He  says:  "Her  and 
Pat  both  told  me  that  when  they  put 
them  in.  You  tell  her  to  rest  easy ; 
I  will  attend  to  it."  I  says:  "Mr. 
De  Boe,  is  my  notice  lawful  and  le- 
gal ;  could  he  handle  those  notes  by 
my  notification,  or  had  my  mother 
better  come  in  person  and  serve  no- 
tice on  the  officers  in  order  to  give 
proper  notice,  in  order  that  in  the 
event  pa  should  come,  or  anybody 
come  and  try  to  get  them?"  He 
says :  "Your  notice  is  all  right ;  tell 
her  to  rest  easy ;  I  will  attend  to  it 
for  her."  That  was  the  conversation 
between  me  and  Mr.  De  Boe;  that 
was  in  October,  a  few  weeks  before 
she  took  sick. 

Q.  You  never  told  the  cashier  of 
the  bank  not  to  cash  any  checks  is- 
sued by  your  father  and  mother? 

A.  I  told  him  to  take  care  of  the 
land  notes ;  not  to  let  him  have  any 
money  on  them;  that  was  my  in- 
structions. 

Q.  I  will  ask  you  if  you  ever  told 
Mr.  De  Boe,  cashier  of  the  bank,  not 
to  cash  any  checks  drawTt  on  that 
bank  signed  by  Ellen  and  Pat 
Kierce  ? 

A.  No,  I  didn't  tell  him  that. 

The  evidence  also  shows  that  Pat 
Kierce  was  in  the  habit  of  drinking 
excessively;  that  Ellen  Kierce  was 
stricken  with  a  serious  illness  early 


in  November,  1909,  and  died  in  Feb- 
ruary, 1910,  and  that  from  the  be- 
ginning of  her  illness  until  her  death 
she  was  unable  to  transact  any  busi- 
ness, and  did  not  sign  any  checks. 

George  Higgerson,  the  purchaser 
of  the  land  in  payment  for  which  he 
executed  the  three  notes,  paid  by  his 
check  to  Pat  and  Ellen  Kierce  on 
November  24, 1909,  $466.67  in  satis- 
faction of  one  of  the  notes,  and  this 
check,  as  appears  from  the  records 
of  the  Farmers  Bank,  was  on  that 
^  day  deposited  in  the  bank  to  the 
credit  of  an  account  in  the  name  of 
Ellen  and  Pat  Kierce.  The  other 
two  notes  he  paid  by  a  check  payable 
to  Ellen  and  Pat  Kierce  for  $900,  on 
February  7,  1910.  Neither  this 
check  nor  its  proceeds  were  deposi- 
ted in  the  Farmers  Bank  to  the  cred- 
it of  the  account  of  Ellen  and  Pat 
Kierce. 

The  cashier,  De  Boe,  testified  that 
the  Farmers  Bank  never  at  any  time 
had  for  collection  the  notes  executed 
by  Higgerson  to  the  Kierces.  He 
said  he  did  have  a  conversation  with 
Mrs.  Trevathan  some  time  in  Octo- 
ber, 1909,  in  which  she  told  him  not 
to  pay  out  any  more  money  on  the 
checks  of  Pat  Kierce,  but  that  he  did 
not  have  any  conversation  with  her 
in  which  she  asked  him  to  hold  the 
notes,  or  the  money  on  them.  That 
he  did  not  know  that  they  owed  the 
Union  Central  Life  Insurance  Com- 
pany anything.  That  he  had  never 
collected  anything  on  the  tiotes,  but 
that  Pat  Kierce,  when  he  collected 
the  money  on  the  first  note,  put  the 
check  in  the  bank;  that  Ellen  and 
Pat  Kierce  had  a  joint  account  in  the 
bank,  and  no  money  was  drawn  out 
on  this  account,  except  on  checks 
signed  by  Ellen  and  Pat  Kierce. 

He  said  that  the  bank  had  a  box 
in  which  customers  were  in  the  habit 
of  putting  papers,  and  that  these 
Higgerson  notes  were  placed  in  that 
box  for  safe-keeping.  That  Pat 
Kierce  got  the  notes  and  gave  them 
to  Higgerson,  and  that  he  had  no 
right  to  prevent  him  from  doing  so. 
That  he  had  no  instructions  from 
any  person  not  to  let  him  have  the 
notes.    Their   customers    who    put 
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notes  or  papers  in  the  box  had  the 
right  to  come  there  and  get  them 
out  when  they  wanted  to. 

There  was  filed  with  the  evidence 
of  the  cashier  a  copy  of  th^  joint 
bank  account  of  Ellen  and  Pat 
Kierce,  covering  the  entire  period 
involved  in  this  suit,  and  it  appears 
from  this  account  that  on  November 
24,  1909,  $466.67  was  deposited  to 
the  account  of  Ellen  and  Pat  Kierce. 
This  deposit  was  the  proceeds  of  one 
of  these  notes,  paid  on  that  day  by 
Higgersori.  The  other  two  notes,  as 
is  shown  by  the  evidence  of  Higger- 
son,  were  paid  by  his  check  to  Ellen 
and  Pat  Kierce  for  $900  on  February 
17, 1910,  but  the  bank  records  do  not 
show  that  this  amount,  or  any  part 
of  it,  was  deposited  to  the  credit  of 
Ellen  and  Pat  Kierce,  although  the 
check  of  Higgerson  was  made  pay- 
able to  them. 

De  Boe  further  testified  that  this 
$900  check,  after  it  l^ad  been  in- 
dorsed with  the  signatures  of  Ellen 
and  Pat  Kierce,  which  signatures, 
we  may  assume,  were  made  by  Pat 
Kierce  alone,  was  delivered  to  him. 
That  he  had  no  distinct  recollection 
of  what  disposition  was  made  of  this 
$900  check,  and  did  not  remember 
whether  or  not  Pat  Kierce  had  an 
individual  account  in  the  bank,  but 
if  he  did,  the  proceeds,  after  the  in- 
dorsement of  the  check,  were  placed 
to  his  credit.  At  any  rate,  neither 
this  $900  check,  nor  any  part  of  it, 
was  ever  credited  to  the  joint  ac- 
count of  Ellen  and  Pat  Kierce. 
What  became  of  the  money  collected 
on  the  check,  the  record  does  not 
show. 

There  is  no  evidence  in  the  record 
that  these  notes,  or  any  of  them, 
were  placed  in  the  bank  for  collec- 
tion, or  as  a  special  deposit,  and  the 
uncontradicted  evidence  of  the  cash- 
ier is  that  they  were  not  placed  in 
the  bank  either  for  collection,  or  as 
a  special  deposit.  It  does,  however, 
appear  that  some  time  previous  to 
October,  1909,  these  three*  notes  had 
been  placed  by  the  Kierces  in  a  box 
that  the  bank  had  for  the  accommo- 
dation of  its  customers,  and  in  which 
papers  might  be  placed  by  them. 


This  box  was  under  the  control  of 

the  bank,  and  kept  by  it  for  the  use 

and  accommodation  of  its  customers. 

So  that,  as  to  all 

papers     placed     in  a^pcilSu^oT 

this  box  by  the  cus-  g;S£r"  *" 

tomers  of  the  bank, 

it  occupied  the  relation  of  a  bailee 

without  compensation,  and  held  the 

papers  solely  for  the  accommodation 

of  the  bailor. 

The  duties  of  a  bailee  without 
compensation  and  for  the  mere  ac- 
commodation of  the  bailor  have  been 
laid  down  in  many  cases  by  this  and 
other  courts.  The  liability  of  the 
bailee  in  bailments  like  this  is  very 
well  set  forth  in  5  Cyc.  186,  where  it 
is  said :  "Where  the  bailment  is  one 
which  is  for  the  sole  benefit  of  the 
bailor,  it  is  uniformly  held  that  the 
bailee  is  obligated  only  to  the  exer- 
cise of  slight  care,  ^„^wiity  oi 
and  IS  only  answer-  Krotoiton* 
able  for  gross  neg-  '•*"®®- 
lect  or  bad  faith."  Supporting  this 
rule  are :  Green  v.  HoUingsworth,  5 
Dana,  174,  30  Am.  Dec.  680,  1  Am. 
Neg.  Cas.  771;  United  Society  of 
Shakers  v.  Underwood,  9  Bush,  609, 
15  Am.  Rep.  731;  Ray  v.  Bank  of 
Kentucky,  10  Bush,  344;  Dunn  v. 
Kyle,  14  Bush,  134;  Kowing  v.  Man- 
ly, 49  N.  Y.  192,  10  Am.  Rep.  346 ; 
Jenkins  v.  Bacon,  111  Mass.  373,  15 
Am.  Rep.  33,  1  Am.  Neg.  Cas.  781. 
The  principle  of  these  cases  is  also 
laid  down  in  3  R.  C.  L,  pp.  99-104. 

Applying  to  the  facts  of  this  case 
the  4uty  imposed  upon  the  bank  as 
a  bailee  without  compensation,  we 
think  there  was  sufficient  evidence 
to  take  the  case  to 
the  jury  upon  the  S^JinlTen^^'^" 
theory      that      the  ^SiJj^V,  «i„,,. 
bank,  m  lettmg  Pat 
Kierce    have    possession    of    these 
notes,  was  guilty  of  bad  faith  and 
gross  negligence.    If  the  testimony 
of  Mrs.  Trevathan  is  true,  the  cash- 
ier was  instructed  not  to  permit  Pat 
Kierce  to  have  possession  of  these 
notes  for  any  purpose,  and  he  prom- 
ised to  observe  these  instructions. 
But  in  violation  of  the  instructions 
he  permitted  Pat  Kierce  to  take  pos- 
session of  the  notes  and  collect  them. 
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It  is  true  that  $466.67,  the  pro- 
ceeds of  one  of  the  notes,  was  placed 
by  Pat  Kierce  on  deposit  in  the  bank 
to  the  credit  of  the  account  of  Ellen 
and  Pat  Kierce ;  but  it  appears  that 
he  drew  all  this  money  out  on  checks 
to  which  the  names  of  Ellen  and  Pat 
Kierce  were  signed  by  himself.  The 
$900  received  on  the  other  notes,  so 
far  as  this  record  shows,  was  all  paid 
to  him,  or  at  any  rate,  came  into  his 
possession.  What  part  of  the  pro- 
ceeds of  these  notes  was  applied  to 
the  use  or  benefit  of  Mrs.  Kierce 
does  not  appear,  nor  does  the  fact 
that  Pat  Kierce  was  her  husband  al- 
ter the  duty  the  bank  was  under  to 
observe  the  instructions  given  by 
Mrs.  Trevathan. 

We  think  there  can  be  no  doubt 
that  where  a  bailment  is  made  of  an 
article  owned  by  two  persons,  or  a 
note  payable  to  two  persons,  either 
one  of  them  may  instruct  the  bailee 

Bailment-  ^^^  ^^   deliver  the 

wroS^rnf"  thing  bailed  to  the 

Habulfyr  ^^^^^  bailor,  and  if 

he  agrees  to  do 
this,  and,  in  violation  of  these  in- 
structions and  his  agreement,  the 
bailee  does  deliver  the  thing  to  one 
of  the  joint  bailors,  the  liability  of 
the  bailee  will  be  the  same  as  if  he 
had  delivered  the  thing  bailed  to  a 
stranger. 

We  do  not,  of  course,  express  any 
opinion  upon  the  merits  of  the  case, 
or  as  to  the  weight  that  should  be 
attached  to  the  evidence  of  Mrs. 
Trevathan,  or  as  to  whether  she 
gave  to  the  cashier  the  instructions 
related  by  her.  We  merely  say  that 
her  evidence  and  the  other  admitted 
facts  made  out  a  state  of  case  en- 
titling the  plaintiff  to  go  to  the  jury 
under  proper  instructions,  and  such 
instructions  were  not,  as  we  think, 
given. 

On  another  trial,  if  there  be  one, 
the  jury  should  be  told,  in  substance. 


that  if  they  believe  from  the  evi- 
dence that  these  notes  had  been 
placed  for  safe-keeping  in  the  bank 
by  the  Kierces,  and,  while  they  were 
in  the  bank  and  before  any  of  them 
had  been  paid,  Mrs.  Kierce,  through 
her  agent,  notified  the  cashier  not  to 
permit  Pat  Kierce  to  get  possession 
of  the  notes,  or  any  of  them,  or  re- 
ceive any  money  on  any  of  them,  and 
he  agreed  to  this,  and  that,  in  viola- 
tion of  these  instructions  and  his 
agreement,  the  cashier  of  the  bank 
permitted  Pat  Kierce  to  take  posses- 
sion of  the  notes  or  the  proceeds, 
they  should  find  for  the  administra- 
tor the  amount  of  the  notes  with  in- 
terest, less  whatever  sum  received 
by  Pat  Kierce  from  the  proceeds  of 
these  notes  was  applied  to  the  use  or 
benefit  of  Ellen  Kierce.  The  con- 
verse of  this  instruction  should  be 
given  if  requested. 

The  parties  may  also  file  such 
amended  pleadings  as  they  desire. 

Wherefore,  the  judgment  is  re- 
versed, with  directions  for  a  new 
trial  in  conformity  with  this  opinion. 


NOTE. 

The  reported  case  (Trevathan  v. 
Farmers  Bank,  ante,  1180),  is  of  in- 
terest as  bringing  out  the  point  that 
the  liability  of  a  gratuitous  bailee  does 
not  invariably  depend  upon  want  of 
due  care  on  his  part,  but  that  if  he 
deals  with  the  subject  of  the  bailment 
in  a  manner  not  warranted  by  his  in- 
structions, and  it  is  lost  or  damaged, 
he  is  liable  therefor.  In  such  a  case, 
however,  he  may  escape  liability,  if 
his  act  has  been  ratified  by  the  bailor 
with  full  knowledge  of  the  circum- 
stances. For  full  discussion  of  this 
point,  see  subd.  V.  of  annotation  on 
page,  1225,  on  "Duty  and  liability  of 
gratuitous  bailee  or  mandatary." 
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HARRY  ALTMAN 
JOSEPH  ARONSON  et  al, 

Ho88a<^u9eM  Supreme  /Kdieial  Court  ^^  January  4,  1919. 

(231  Mass.  688,  121  N.  E.  506.) 

Bailment  —  extent  of  liability. 

1.  A  gratuitous  bailee  is  answerable  only  for  gross  negligence  which  is 
considered  equivalent  to  a  breach  of  faith,  to  avoid  imputation  of  which 
he  must  exercise  the  care  which  he  uses  toward  his  own  property  of  a 
aimJlar  kind. 

ISee  note  on  this  question  beginning  on  page  1196.] 


'•^  gratuitous  bailee  —  who  i& 

2.  Buyers  of  silk  by  sample,  who  un- 
dertake to  return  it  to  the  seller  when 
it  is  found  not  to  correspond  with  the 
sample,  are  gratuitous  bailees. 

[See  3  R.  C.  L.  94-96.] 

Trial  —  definition    of    negligence  — > 
duty  of  court. 

8.  The  difficulties  in  stating  the  dis- 
tinction between  gross  and  ordinary 
negligence,  in  cases  where  the  evi- 
dence requires  it,  must  be  met  and 
overcome  by  the  court  so  far  as  pos- 
sible. 

[See  20  R.  C.  L.  21-24.] 

Negligence  —  definition. 

4.  Negligence  in  its  ordinary  sense 
is  the  failure  of  a  responsible  person, 
either  by  omission  or  by  action,  to  ex- 
ercise that  degree  of  care,  diligence, 
and  forethought  which,  in  the  dis- 
charge of  the  duty  then  resting  on 
him,  the  person  of  ordinary  caution 
and  prudence  ought  to  exercise  under 
the  peculiar  circumstances. 

[See  20  R.  C.  L.  9  et  seq.] 

Definition  — •  gross  negligence. 

5.  Gross  negligence  is  an  act  or 
omission  respecting  legal  duty,  of  an 
aggravated  character,  as  distin- 
guished from  a  mere  failure  to  exer- 
cise ordinary  care;  it  is  the  absence 
•of  slight  diligence,  a  heedless  and 
palpable  violation  of  legal  duties  re- 
specting the  rights  of  others;  but  it  is 
less  than  wilful,  wanton,  and  reckless 
<:onduct  which  is  equivalent  to  inten- 
tional wrong. 

[See  20  R.  G.  L.  23.] 


Trial  —  instruction  —  mles  of  neg- 
ligence. 

6.  Where  the  distinction  between 
negligence  and  gross  negligence  pre- 
vails, a  party,  when  the  evidence 
makes  them  applicable,  has  a  right  to 
insist  that  the  jury  be  instructed  in 
accordance  with  ti^e  principles  gov- 
erning them. 

[See  20  R.  C.  L.  172.] 

Bailment  —  gratuitous  —  role  of  li- 
ability. 

7.  A  gratuitous  bailee  cannot  be 
made  liable  for .  loss  of  goods  if  he 
fails  merely  to  exercise  the  care  which 
an  ordinarily  prudent  man  would 
have  exercised  under  the  circum- 
stances. 

[See  3  R.  G.  L.  99  et  seq.] 

—  failure  to  care  for  his  own. 

8.  One  buying  goods  by  sample,  who 
attempts  to  return  them  by  express 
when  they  are  found  not  to  correspond 
with  the  sample,  is  liable  to  the  seller 
for  their  loss  if  he  fails  to  use  the 
care  with  respect  to  their  shipment 
which  he  would  have  exercised  had 
they  been  his  own. 

[See  3  R.  C.  L.  101,  102.] 

Trial  -^  question  for  jury  — <-  gross 
negligence. 

9.  The  jury  must  determine  whether 
or  not  one  returning  silk  to  a  seller 
because  not  in  accordance  with  sam- 
ple was  guilty  of  gross  negligence,  if 
he  greatly  undervalued  it  in  the  bill 
of  lading. 

[See  3  R.  G.  L.  154.] 


Exceptions  by  defendants  to  rulings  of  the  Superior  Court  for  Suffolk 
County  (Hitchcock,  J.)  made  during  the  trial  of  an  action  brought  to  re- 
cover the  value  of  goods  lost  because  of  alleged  negligence  of  defendants, 
which  resulted  in  a  verdict  for  plaintiff.    SruAained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

4  A.L.R.— 76. 
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Mr.  Samuel  Sigilman  for  defend- 
ants. 

Messrs.  Jacobs  &  Jacobs,  for  plain- 
tiff: 

The  jury  could  have  found  that  the 
defendants  were  grossly  negligent  in 
thr.t.they  did  not  use  ordinary  care 
in  the  shipping  of  the  silks. 

Smith  V.  First  Nat.  Bank,  99  Mass. 
605,  .97  Am.  Dec.  59,  1  Am.  Neg.  Cas. 
523 ;  Whitney  v.  Lee,  8  Met.  93,  1  Am. 
Neg.  Cas.  789;  Massaletti  v.  Fitzroy, 
228  Mass.  487,  L.R.A.1918C,  264,  118 
N.  E.  168,  Ann.  Cas.  1918B,  1088; 
Rubin  V.  Huhn,  229  Mass.  126,  post, 
1190,  118  N.  E.  290. 

The  trial  judge  properly  ruled  that 
the  defendant  was  a  gratuitous  bailee, 
and  that  under  the  Sales  Act  he  was 
not  bound  to  return  the  goods  to  the 
seller,  but  that  it  was  sufficient  if  he 
notified  the  seller  that  he  refused  to 
accept  the  goods. 

Rubin  v..  Huhn,  supra;  Williston, 
Sales,  §  497;  Dailey  v.  Green,  15  Pa. 
118. 

tLugg^  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendants  bought  by  sample 
seven  pieces  of  silk  of  the  plaintiff. 
Certain  silk  from  the  plaintiff  was 
delivered  to  the  defendants  by  ex- 
press, which,  on  examination,  was 
found  not  to  correspond  to  the 
sample.  The  defendants  immedi- 
ately reshipped  the  silk  to  the  plain- 
tiff. It  wa3  lost  by  the  express 
company,  and  never  was  delivered 
to  the  plaintiff.  There  was  evidence 
that  the  defendants,  or  one  of  their 
employees,  stated  to  the  express 
company  at  the  time  of  the  return 
shipment  that  the  value  of  the 
goods  was  under  $50.  In  truth 
their  value  was  much  greater.  This 
action  in  tort  is  brought  to  recover 
the  value  of  the  silk  (less  $50  col- 
lected of  the  express  company) ,  on 
the  ground  of  negligence. 

There  is  no  controversy  that  the 

defendants  in  re- 
ffirat™Hoiiji  shipping    the     silk 

bailee—  woro         gratuitous 

bailees.  The  pomt 
to  be  decided  is  the  measure  of  their 
liability  as  such. 

It  was  said  by  Chief  Justice 
Parker  in  the  leading  case  bf  Fos- 
ter V.  Essex  Bank,  17  Mass.  479, 


498,  499,  507,  9  Am,  Dec.  168,  1 
Am.  Neg.  Cas.  502 :  "It  will  not  be 
disputed  that,  if  it  amounts  only  to 
a  naked  bailment,  without  reward, 
and  without  any  special  undertak- 
ing, which,  in  the  civil  and  common 
law,  is  called  depositum,  the  bailee 
will  be  answerable  only  for  gross 
negligence,  which  is  considered 
equivalent  to  a  breach  of  faith,  as 
everyone  who  re- 
ceives the  goods  of  uibiTity.*' 
another  in  deposit 
impliedly  stipulates  that  he  will  take 
some  degree  of  care  of  it.  The  de- 
gree of  care  which  is  necessary  to 
avoid  the  imputation  of  bad  faith  is 
measured  by  the  carefulness  which 
the  depositary  uses  towards  his  own 
property  of  a  similar  kind.  For,  al- 
though that  may  be  so  slight  as  to 
amount  even  to  carelessness  in  an- 
other, yet  the  depositor  has  no  rea- 
son to  expect  a  change  of  charact^,^ 
in  favor  of  his  particular  interest;* 
and  it  is  his  own  folly  to  trust  one 
who  is  not  able,  or  willing,  to  super- 
intend with  diligence  his  own  con- 
cerns. .  .  .  The  rule  to  be  ap- 
plied to  this  species  of  bailment  is 
.  .  .  that  the  depositary  is  an- 
swerable, in  case  of  loss,  for  gross 
negligence  only,  or  fraud  which 
will  make  a  bailee  of  any  character 
answerable." 

This  statement  of  the  law,  al- 
though made  in  1821,  constantly 
through  the  intervening  years,  has 
been  recognized  as  comprehensive 
and  sound,  both  in  this  common- 
wealtii  and,  with  some  exceptions, 
generally.  As  applied  to  a  case  of 
gratuitous  bailment,  it  is  adequate. 
It  has  recently  been  reiterated.  Ru- 
bin V.  Huhn,  229  Mass.  126,  post» 
1190, 118  N.  E.  290.  The  distinction 
between  gross  negligence  and  ordi- 
nary negligence  also  from  that  early 
date  has  been  recognized  and  es- 
tablished. All  the  pertinent  de- 
cisions are  reviewed  at  length  in 
Massaletti  v.  Fitzroy,  228  Mass. 
487,  L.R.A.1918C,  264,  118  N.  E. 
168,  Ann.  Cas.  1918B,  1088.  Expres- 
sions of  dislike  of  the  term,  "gross 
ne^igence,"  or  of  inability  to  un- 
derstand or  formulate  the  distinc- 
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tion  between  gross    and  ordinary 
negligence,  which  at  various  times 
and  in  divers    jurisdictions    have 
found  their  way  into  judicial  opin- 
ions, are  no  longer  relevant  to  dis^ 
cussions  of  that  branch  of  the  law 
as  it  prevails  in  this  commonwealth. 
The  difficulty  in  stating  that  dis- 
tinction   in     cases 
where  the  evidence 
requires  it  must  be 
met  and    overcome 
so  far  as  possible^    Indeed,  simple 
negligence  has  sometimes  been  said 
not  to  be  susceptible  of  easy  defini- 
tion.   See  Gaynor  v.  Old  Colony  & 
N.  R.  Co.  100  Mass.  208,  214,   97 
Am.  Dec.  96.    But  legal  obligations 
must  be  marked  out  and  explained 
for  the  guidance  of  jurors,  the  en- 
lightenment of  the  parties,  and  the 
information  of  the  public. 
Negligence,  without  qualification 

and  in  its  ordinary 
sense,  is  the  failure 
of  a  responsible 
person,  either  by  omission  or  by  ac- 
tion, to  exercise  that  degree  of  care, 
vigilance,  and  forethought  which, 
in  the  discharge  of  the  duty  then 
resting  on  him,  the  person  of  ordi- 
nary caution  and  prudence  ought  to 
exercise  under  the  particular  cir- 
cumstances. It  is  a  want  of  dili- 
gence commensurate  with  the  re- 
quirement of  the  duty  at  the  mo- 
ment imposed  by  the  law.  Oross 
negligence  is  substantially  and  ap- 
preciably higher  in  magnitude  than 
ordinary  negligence.  It  is  materi- 
ally more  want  of  care  than  consti- 
tutes simple  inadvertence.  It  is  an 
act  or  omission  respecting  legal  duty 
«-.**«  of    an    aggravated 

KTomm  neffii-         character,    as    dis- 
orenee.  tinguishcd  from    a 

njere  failure  to  exercise  ordinary 
care.  It  is  very  great  negligence, 
or  the  absence  of  slight  diligence, 
or  the  want  of  even  scant  care.  It 
amounts  to  indifference  to  present 
legal  duty,  and  to  utter  forgetful- 
ness  of  legal  obligations  so  far  as 
other  persons  may  be  affected.  It 
is  a  heedless  and  palpable  violation 
of  legal  duty  respecting  the  rights 
of  others.    The  element  of  culpabil- 
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ity  which  characterizes  all  negli- 
gence is,  in  gross  negligence,  magni- 
fied to  a  high  degree  as  compared 
with  that  present  in  ordinary  negli- 
gence. Gross  negligence  is  a  mani-. 
festly  stnaller  amount  of  watchful- 
ness and  circumspection  than  the 
circumstances  require  of  a  person 
of  ordinary  prudence.  But  it  is 
something  less  than  the  wilful, 
wanton,  and  reckless  conduct  which 
renders  a  defendant  who  has  injured 
another  liable  to  the  latter,  even 
though  guilty  of  contributory  negli- 
gence, or  which  renders  a  defend- 
ant in  rightful  possession  of  real 
estate  liable  to  a  trespasser  whom 
he  has  injured.  It  falls  short  of  be- 
ing such  reckless  disregard  of  prob- 
aUe  consequences  as  is  equivalent 
to  a  wilful  and  intentional  wrong. 
Ordinary  and  gross  negligence  dif- 
fer in  degree  of  inattention,  while 
both  differ  in  kind  from  wilful  and 
intentional  conduct  which  is,  or 
ought  to  be,  known  to  have  a  tend- 
ency to  injure.  This  definition  does 
not  possess  the  exactness  of  a  math- 
ematical demonstration,  but  it  is 
what  the  Ifew  now  affords.  It  is  the 
result  of  our  own  decisions.  Massa- 
letti  V.  Fitzroy,  228  Mass.  487,  and 
cases  cited  at  pages  500,  501,  L.R.A. 
1918C,  264,  118  N.  E.  168,  Ann. 
Cas.  1918B,  1088;  Devine  v.  New 
York,  N.  H.  &  H.  R.  Co.  205  Mass. 
416,  419,  91  N.  E.  522;  Banks  v. 
Braman,  188  Mass.  367,  869,  74  N. 
E.  694;  Aiken  v.  Holyoke  Street  R. 
Co.  184  Mass.  269,  271,  68  N.  E. 
238.  It  is  supported  by  the  great 
weight  of  authority  in  other  juris- 
dictions.*   The  definition  here  given 

iWeld  V.  Postal  Teleg.  Cable  Co.  210  N. 
Y.  59,  71,  72, 103  N.  E.  957,  5  N.  C.  C.  A. 
992;  Keal  v.  GUlett,  23  Conn.  437,  443; 
Gray  v.  Merriam,  148  111.  179,  32  L.R.A. 
769,  89  Am.  St.  Rep.  172,  35  N.  E.  810,  1 
Am.  Neg.  Cas.  478;  Dallas  City  R.  Co.  v. 
Beeman,  74  Tex.  291,  11  S.  W.  1102; 
Farmers'  Mercantile  Co.  v.  Northern  P. 
R.  Co.  27  N.  D.  802, 146  N.  W.  550;  Whit- 
ney v.  First  Nat.  Bank,  65  Vt.  155,  45 
Am.  Rep.  598, 1  Am.  Neg.  Cas.  582;  Loth- 
ian V.  Western  U.  Teleg.  Co.  25  S.  D.  819, 
323,  126  N.  W.  621;  Coit  v.  Western  U. 
Teleg.  Co.  130  Cal.  657,  664,  53  L.R.A. 
678,  80  Am.  St.  Rep.  153,  68  Pac.  83; 
Bennett  v.  New  York,  N.  H.  &  H.  R.  Co. 
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does  not  differ  in  any  essential  par- 
ticular from  the  statement  of  the 
rule  made  by  some  courts  to  the  ef- 
fect that   gross  negligence   is  the 
omission  of  even  such  diligence  as 
habitually  inattentive  and  careless 
men  do  not  fail  to  exercise  in  avoid- 
ing danger  to  their  own  person  or 
property.    Dudley  v.  Camden  &  P. 
Ferry  Co.  42  N.  J.  L.  25,  28,  36  Am. 
Rep.  501 ;  Louisville  &  N.  R.  Co.  v. 
McCoy,  81  Ky.  403,  413 ;  Louisville 
&  N.  R.  Co.  V.  Smith,  135  Ky.  462, 
122  S.  W.  806 ;  White  v.  Western  U. 
Teleg.  Co.  5  McCrary,  108,  118,  14 
Fed.  710 ;  Wiser  v.  Chesley,  53  Mo. 
547;  McNabb  v.  Lockhart,  18  Ga. 
495,  507,  1  Am.  Neg.  Cas.  754.    But 
the   definition    here  formulated  is 
fundamentally    at    variance    with 
that  given  in  some  other  jurisdic- 
tions, which  hold  that  gross  negli- 
gence implies  wilful  conduct,  either 
actual  or  constructive,  intended  to 
cause    injury, — a    variance    recog- 
nized in  some  of  those  decisions. 
Jorgenson  v.   Chicago  &  N.  W.  R. 
Co.  153  Wis.  108,   116,  140  N.  W. 
1088 ;  Louisville  &  N.  R.  Co.  v.  Orr, 
121  Ala.  489,  499,  26  So.  35.     See 
Bouchard  v.  Dirigo  Mut.  F.  Ins.  Co. 
114  Me.  361,  365,  96  AtL  244:    The 
reasons  why  this  court  cannot  adopt 
the  view  of  those  decisions  are  set 
forth  at  length  in  Banks  v.  Braman, 
188  Mass.   367,  74  N.   E.  694,  and 
need  not  be  repeated  here.    More- 
over, those  decisions  appear  to  ig- 
nore the  contradiction  implied   in 
the  use  of  "wilful  negligence."    See, 
in  this  connection,  Chicago,  R.  I.  & 
P.  R.  Co.   V,  Hamler,  215  111.  525, 
540,  1  L.R.A.(N.S.)   674,  106  Am. 
St.  Rep.  187,  74  N.  E.  705,  3  Ann. 
Cas.  42 ;  Terre  Haute  &  I.  R.  Co.  v. 


Graham,  95  Ind.  286,  298,  48  Am. 
Rep.  719;  Thayer  v.  Denver  &  R. 
G.  R.  Co.  21  N.  M.  330,  346,  164 
Pac.  691 ;  Milwaukee  &  St.  P.  R. 
Co.  V.  Arms,  91  U.  S.  489,  23  L.  ed. 
374. 

Since  the  distinction  between 
negligence  and  gross  negligence  is 
embedded  in  our  law,  and  its  prin- 
ciples for  the  discernment  of  that 
distinction  are  established,  a  party, 

whenever    the   evi-  xnai-in.trnc 
dence   makes  them  tioii-r«i«B  ot 
applicable,     has     a  »*«"»*»^*- 
right  to  insist  that  the  jury  be  in: 
structed  in  conformity  to  them. 

In  the  case  at  bar  the  judge  in- 
structed the  jury  respecting  the  lia- 
bility of  the  defendants  as  gratui- 
tous bailees,    by  saying    at  first: 
"'The  duty  which  the  law  imposes 
on   gratuitous   bailees   is  that  the 
bailee  shall  act  in  good  faith;'  that 
is,  shall  use  the  degree  of  care  in 
the  performance  of  the  undertaking 
which  is  measured 
by  the   carefulness  S?"t"itoiT- 
which    the    deposi-  SSfn^J^, 
tary    uses    toward 
his  own  property  of  similar  kind, 
under  like  circumstances." 

That  was  correct.  But  the  charge 
did  not  stop  there.  The  judge  then 
said  further:  "So  that,  in  deter- 
mining the  question  that  is  present- 
ed here,  it  would  be  necessary  to 
ask- the  question  whether  the  de- 
fendants, in  dealing  with  the  prop- 
erty of  the  plaintiff,  did  deal  with  it 
with  the  same  degree  of  carefulness 
which  any  person  would  use  toward 
his  own  property  of  similar  kind, 
under  like  circumstances.  .  .  . 
Now,  if  the  ordinarily  prudent  man, 
in  shipping  goods,  in  dealing  with 


57  Conn.  422,  426,  18  Atl.  668:  Doorman 
V.  Jenkins,  2  Ad.  &  El.  256,  111  Eng.  Re- 
print, 99,  4  Nev.  &  M.  170,  4  L.  J.  K.  B. 
N.  S.  29;  Kingston  v.  JDrennan,  27  Kan.  S. 
C,  46,  60;  Donaldson  v.  Acadia  Sugar  Ref. 
Co.  48  N.  S.  451,  458;  Union  P.  R.  Co.  v. 
Henry,  36  Kan.  565,  569,  570,  14  Pac.  1; 
Jones  V.  Atchison,  T.  &  S.  F.  R.  Co.  98 
«an.  183,  137,  157  Pac*  399;  Chicago,  B. 
A  Q.  R.  Co.  V.  Johnson,  103  111.  512,  525; 
Jacksonville  Southeastern  R.  Co.  v.  South- 
worth,  185  111.  250,  255,  25  N.  E.  1093; 
Memphis  &  L.  R.  R.  Co.  v.  Sanders,  43 
Ark.  225,  •  229 ;  Campbell  v.  Monmouth 
Mut.  F.  Ins.  Co.  59  Me.  430,  437;  Wexel 


V.  Grand  Rapids  &  I.  R.  Co.  190  Mich. 
469,  477,  157  N.  W.  15;  Holwerson  v.  St 
Louis  &  Suburban  R.  Co.  157  Mo.  216,  240, 
241,  50  L.R.A.  850,  57  S.  W.  770;  Bannon 
V.  Baltimore  &  O.  R.  Co.  24  Md,  108,  124; 
Poling  V.  Ohio  River  R.  Co.  38  W.  Va.  645, 
661,  24  L.R.A.  215,  18  S.  E.  782,  10  Am. 
Neg.  Cas.  409;  Strong  v.  Western  U. 
Teleg.  Co.  18  Idaho,  389,  406,  30  L.R.A. 
(N.S.)  409, 109  Pac.  910,  Ann.  Cas.  1912A, 
55;  Walther  v.  Southern  P.  Co.  159  CaL 
769,  37  L.R.A.(N.S.)  235,  116  Pac  51; 
Lee  V.  Northwestern  R.  Co.  89  S.  C.  274, 
71  S.  E.  840;  Colyar  v.  Taylor,  1  Coldw. 
372,  1  Am.'  Neg.  Cas.  825. 
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his  own  property,  would  have 
shipped  them  by  an  express  com- 
pany, and  would  have  shipped  them 
upon  an  express  receipt  in  which 
the  value  was  limited  to  not  more 
than  a  certain  sum, — if  that  would 
be  what  an  ordinarily  prudent  man 
would  have  done  under  like  circum- 
stances and  in  a  similar  situation,  if 
that  is  what  these  defendants  did, 
of  course,  they  are  not  liable.  If,  on 
the  other  hand,  they  did  not  deal 
with  it  as  the  ordinarily  prudent 
man,  dealing  with  his  own  property 
under  like  circumstances,  would 
have  done,  and  if  they  were  careless 
in  not  doing  so,  then  the  plaintiff 
would  be  entitled  to  a  verdict  in  this 
case." 

That  was  erroneous.  It  imposed, 
upon  the  defendants  liability  for 
simple  negligence.  As  has  been 
pointed  out,  they  were  not  liable  for 
ordinary  negligence,  but  only  :  for 
gross  negligence  or  bad  faith. 

It  would  have  been  correct  to 
state  the  law  as  laid  down  in  Foster 
V.  Essex  Bank,  17  Mass.  479,  498, 
499,  507,  9  Am;  Dec.  168,  1  Am. 
Neg.  Gas.  602 ;  or  in  Rubin  v.  Huhn, 
229  Mass.  126,  post,  1190, 118  N.  E. 
290,  and  instruct  the  jury  that  bad 
faith  or  gross  negligence  in  deling 
with  the  goods  held  by  them  was 
the  standard  of  the  defendants'  lia^ 
bilily,  and  that  failure  to  use^  with 

respect  to  theplain*^ 
tiff's  goods,  the 
same  care  which 
they  exercised  toward  their  own, 
Was  sufflcient  to  establish  bad  faith, 
and  hence  liability.  But  the  only 
evidence  as  to  the  way  in  which  the 
defendants  dealt  with  their  own 
goods  of  similar  character  under 
like  circumstances  came  from  an 
employee  of  the  defendants.  The 
jury  might  not  believe  his  testi- 
mony. If  they  reached  that  con- 
clusion, then  they  would  have  no 
standard  of  bad  faith  as  established 
by  the  conduct  of  the  defendants 
with  respect  to  their  own  goods  un- 
der like  circumstances^  and  would 


—failure  to  care 
for  lilB    O'vm. 
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need  some  guide  as  to  the  law  which 
they  ought  to  follow.  The  judge 
gave  them  the  rule  of  ordinary  neg- 
ligence. He  ought  to  have  stated 
to  them  the  other  standard  of  the 
defendants'  liability;  that  is  to  say, 
the  liability  arising  from  gross  neg- 
ligence with  respect  to  the  property 
of  the  plaintiff  as  defined  heretofore 
in  this  opinion.  This,  although  re- 
quested, he  failed  to  do. 

The  judge  rightly  refused  to  di- 
rect a  verdict  in  favor  of  the  de- 
fendants. The  facts  were  sufiici^nt 
to  support  a  finding  for  the  plain- 
tiff.   It  was  for  the  jury  to  say 

Mrhether  it  was  not  THai-aneetiok 
gross  negligence  or  t*»r  jwy— vrM^ 
want  of  good  faith  --»"*— 
on  the  part  of  the  defendants  to 
fail  to  observe  the  quantity  of  silk, 
and  to  reship  it  to  the  plaintiff  with 
an  excessive  undervaluation  given 
to  the   carrier,   a  statement  as  to 
value  by  which  the  parties  became 
bound    by  contract.    Aradalou    v. 
New  York,  N.  H.  &  H.  R.  Co.  225 
Mass.  235,  and  cases  cited  at  page 
238,  114  N.  E..297. 

The  jury  may  have  discredited 
the  evidence  tending  to  show  that 
they  exercised  the  same  care  with 
respect  to  the  goods  of  the  plaintiff 
as  they  did  with  respect  to  their 
own.  If  they  did  so  discredit  it, 
then  they  might  find  gross  negli- 
gence on  the  other  evidence. 

Exceptions  sustained. 


IfOTB. 

The  reported  case  (Altman  v.  Ar* 
ONSON,  ante,  1185)  is  of  interest  for 
its  discussion  of  the  difference  be- 
tween ordinary  negligence  and  gross, 
negligence.  As  to  just. what  the  term, 
"gross  negligence,"  as  used  in  the 
common  formula,  that  a  gratuitous ; 
bailee  is  liable  only  for  gross  negli- 
gence, connotes,,  see  annotation  on 
page  1196,  post,  on  "Duty  and  liability 
of  gratuitous  bailee  or  mandatary/' 


.  i 
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MYER  RUBIN 

V. 

SAMUEL  I.  HUHN,  Appt 

JfOMtMAiMetto  Supreme  JudUrial  Court— /anttory  4,  1918, 

(229  Mass.  126,  118  N.  E.  290.) 

Bailment  —  gratuitous  appraisement  —  loss  —  liability. 

1.  One  to  whom  a  diamond  is  delivered  for  gratuitous  appraisement  in 
a  crowded  theater  lobby  is  not  liable  to  its  owner  for  its  vsdue,  merely  be- 
cause he  drops  and  loses  it. 

[See  note  on  this  question  beginning  on  page  1196.] 


—  gratuitous  —  appraisement  of  dia- 
mond. 

2.  One  who  in  a  crowded  theater 
lobby  receives  diamonds  for  inspection 
and  appraisement,  without  reward,  is 
a  mere  gratuitous  bailee. 

[See  3  R.  G.  L.  94.] 

—  care  required. 

3.  A  gratuitous  bailee  must  act  in 
good  faith;  that  is,  he  must  use  the 
degree  of  care  in  the  performance  of 
the  undertaking,  which  he  uses  towards 
his  own  property  of  similar  kind  un- 
der like  circumstances. 

[See  8  R.  C.  L.  101.] 

—  care  of  prudent  man. 

4.  The  care  required  of  one  to  whom 
diamonds  are  delivered  for  gratuitous 
appraisement  is  not  measured  by  that 
which  a  reasonably  prudent  man.  would 
exercise  under  the  circumstances. 

[See  3  R.  C.  L.  101  et  seq.] 

Trover  —  loss  of  diamond  —  conver- 
sion. 

6.  The  mere  loss  of  a  diamond  by  one 


.to  whom  it  is  delivered  for  gratuitous 
appraisement  is  not  a  conversion. 

—  conversion  of  diamond. 

6.  One  to  whom  a  diamond  is  deliv- 
ered for  gratuitous  appraisement  is 
liable  to  the  owner  for  its  value  if  he 
refuses  to  return  it  upon  demand,  but 
delivers  it  to  a  stranger  not  authorized 
by  the  owner  to  receive  it. 

Trial  —  requested  instruction  —  ef- 
fect. 

7.  A  requested  ruling  that,  upon  all 
the  evidence,  judgment  must  be  direct- 
ed for  defendant,  is  in  effect  a  request 
to  rule  that  the  evidence  is  insufficient 
in  any  legal  form  of  declaring,  to  jus- 
tify a  finding  for  plaintiff  in  any 
amount. 

Damages  —  for  loss  of  diamond. 

8.  Where  a  gratuitous  bailee  lost  one 
of  a  pair  of  earrings,  and  converted  tiie 
other,  he  is  liable  only  for  the  value  of 
the  latter. 

[See  8  R.  G.  L.  486.] 


Appeal  by  defendant  from  an  order  of  the  Appellate  Division  of  the 
Municipal  Court  of  Boston  dismissing  the  report  of  an  action  brought  to 
recover  the  value  of  earrings,  lost  while  in  defendant's  possession  for 
gratuitous  appraisement.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Walter  Hartstone  and  Har-     in  a  box,  and,  at  the  request  of  Wyn- 


ry  L.  Michaels  for  appellant. 

Mr.  Samuel  Sigilman  for  appellee. 

Pierce,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  assumed,  at  most, 

the  obligation  of  a  gratuitous  bailee, 

_  when,  in  the  lobby 

ivrat«ltoiia—  Of  a  theater  crowd- 

appraisement  of  0d  ^th   people,  he 

diamond.  ,       ,    K     *^     ' 

received   from   one 
W3rner  a  pair  of  diamond  earrings 


er,  then  and  there  undertook  to  in- 
spect, examine,  and  appraise  them, 
without  reward.  Foster  v.  Essex 
Bank,  17  Mass.  479,  9  Am.  Dec.  168. 
The  duty  which  the  law  imposes  on 
gratuitous  bailees  is  that  the  bailee 
shall  act  in  good  faith,  that  is,  shall 
use  the  degree  of 
care  in  the  perform-  "*•'• 
ance  of  the  undertaking  which  is 
measured  by  the  carefulness  which 
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the  depository  uses  toward  his  own 

property  of  similar  kind  under  like 

circumstances.     Ibid;   Whitney  v. 

Lee,  8  Mete.  91,  1  Am.  Neg.  Cas. 

789;  Smith  v.  First  Nat.  Bank,  99 

Mass.  605,  97  Am.  Dec.  69,  1  Am. 

Neg.  Cas.  523. 

In  an  action  of  contract  or  of  tort 

-«r«t«itoM.  for  br^ch  of  duty 

«99rai»e»eat~  imposed  by  law,  the 
io..-i..b.iitr.       ^^^^  f^^.  .^j^^t  tjj^ 

defendant  dropped  one  of  the  ear- 
rings, and  it  was  lost,"  is  not  suf- 
ficient evidence  of  his  gross  negli- 
gence to  warrant  a  finding  for  the 
plaintiff.  The  finding  of  the  judge 
''that  the  defendant,  in  handling  and 
dealing  with  the  earrings,  did  not 
exercise  such  care  as  a  reasonably 
prudent  man  would  have  exercised 

under  the   circum* 
^'  stances,"     imposed 

upon  the  defendant, 
gratuitous  bailee,  a  standard  of  care 
which  measures  the  duty  of  the 
bailee  for  hire.  This  was  manifest 
error. 

reported  facts  the 
failure  to  return  the 
lost  earring  is  not 
a  conversion. 
"The  action  of  trover  is  not  main- 
tained by  proof  of  negligence,  but 
only  of  misfeasance  amounting  to  a 
conversion."  Foster,  J.,  in  Hall  v. 
Boston  &  W.  R.  Corp.  14  Allen>  439, 
443,  92  Am.  Dec.  783. 

As  regards  the  other  earring,  the 
facts  found  warrant  a  finding  that 
the  defendant,  in  the  possession  of 
the  earring,  on  demand,  refused  to 
deliver  it  to  the  owner,  the  plain- 
tiff. Moreover,  the  testimony  of  the 
defendant  would  warrant  a  finding 
that  he  delivered  the  earring  to  a 
person  unauthorized  to  receive  it  by 
the  owner,  or  by  the  person  from 

whom  the  defendant 

d^mondV^'*  *'  received  it.  An  ac- 
tion of  trover  will 
lie  upon  either  view  of  the  facts. 
Devereux  v.  Barclay,  2  Bam.  &  Aid. 
704,  106  Eng.  Rejprint,  521,  21  Re- 
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TroTer^loBB  of 

AlaMtond— 

eoniremion. 


vised  Rep.  45;  Claflin  v.  Boston  & 
L.  R.  Co.  7  Allen,  341 ;  Saxon  Mills 
V.  New  York,  N.  H.  &  H.  R.  Co.  214 
Mass.  391,  101  N.  E.  1075,  and 
cases  cited. 

At  the  close  of  the  evidence  the 
defendant  requested  the  court  to 
rule^  "that,  upon  all  the  evidence, 
judgment  must  be  directed  for  the 
defendant."  In  effect,  this  was  a 
request  to  rule  that  the  evidence 

was  insufficient,  in  ^„.a^eaMe.fii 
any  legal  form  of  imitructioa- 

declaring,  to  justify  •**^*- 
a  finding  for  the  plaintiff  for  any 
amount.  Ideal  Leather  Goods  Co.  v. 
Eastern  S.  S.  Corp.  220  Mass.  133, 
107  N.  E.  525 ;  Brown  v.  Pelonsky, 
210  Mass.  502,  506,  96  N.  E.  1102. 
The  request  was  refused  rightly. 

However,  it  is  manifest  that  judg- 
ment should  not  be  entered  for  $85, 
the  value  of  both  earrings,  but 
should  be  in  such 

amount  as,  uix)n  £r.nrdi;m«nd. 
hearing,  shall  be  de- ' 
termined  was  the  value  of  the  single 
earring  at  the  time  it  was  converted. 
Loanes  v.  Cast,  216  Mass.  197,  199, 
103  N.  E.  473. 

It  follows  that  the  order  of  the 
Appellate  Division  of  the  Municipal 
Court,  of  the  city  of  Boston,  "Report 
dismissed,''  must  be  affirmed. 

So  ordered. 


HOTB. 

The  reported  case  (Rubin  v.  Huhn, 
ante,  1190)  is  useful  as  emphasizing 
the  point,  often  lost  sight  of,  that  the 
conduct  of  a  gratuitous  bailee  is,  un*> 
like  that  of  a  bailee  for  hire,  not  to 
be  tested  by  the  abstract  standard  of 
conduct  of  the  hypothetical  man  of 
ordinary  prudence,  but  by  resorting  to 
the  specific  inquiry  whether  he  has 
taken  the  same  care  of  the  property 
intrusted  to  him  as  he  himself  would 
have  taken  had  the  property  been  his 
own.  The  question  of  the  liability  of 
gratuitous  bailees  is  discussed  in  de- 
tail on  a  subsequMit  page,  1196. 
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W.  S.  RIDENOUR  et  al. 

V. 

WILLIAM  WOODWARD,  Plff .  in  Certiorari. 

Tennessee  Supren^  Court -^  October  9,  ISllS, 
(132  Tenn.  620,  179  S.  W.  148.) 

Bailment  —  gratuitous  —  eare  required. 

1.  A  bailee  for  the  accommodation  of  the  bailor  is  answerable  only  for 
his  gross  negligence  or  bad  faith,  the  nature  of  the  thing  bailed  measuring 
the  care  which  he  must  exercise. 

[See  note  on  this  question  beginning  on  page  1196.] 

Trover  —  conversion  by  bailee. 

2..  It  is  not  every  parting  with  pos- 
session by  a  bailee  of  the  thing  bailed 
that  will  work  a  conversion. 

[See  3  R.  C.  L.  116.] 

Bailment  --*  gratuitous  —  liability  for 
loss. 

3.  One  who  gratuitously  accepts  a 
commission  to  take  money  to  a  town 
and  deposit  it  in  bank  is  not  liable 
for  its  loss,  either  on  the  ground  of 


conversion  or  negligence,  if,  the  bank 
being  closed  oh  his  arrival  at  the  town, 
he  places  it  in  a  merchant's  safe  for 
safe-keeping  and,  because  of  his  own 
business  engagements,  does  not  call 
for  it  until  the  second  day  thereafter^ 
when  it  cannot  be  found,  although  he 
was  notified  by  the  owner,  that  checks 
had  been  drawn  against  it. 
[See  3  R.  C.  U  99.] 


C^TIOAARI  to  the  Court  of  Civil  Appeals  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  brought  to  recover  a  certain  amount  and 
interest  alleged  to  be  due  because  of  the  failure  of  defendant,  as  bailee,  to 
deposit  in  a  bank  checks  and  money  intrusted  to  him  by  plaintiffs,  for  de- 
posit to  their  credit.    Reversed. 

The  f  act9  are  stated  in  the  opinion  of  the  court. 

Messrs.  Templeton  &  Jennings  for     about   16   miles   out  from   Jellico,. 


plaintiff  in  certiorari. 

Messrs.  Owens  &  Taylor  for  defend- 
ants in  certiorari. 

Williams,  J.,  delivered  the  opinion 
of  the  court ; 

.  W.  S.  Ridenour  and  C.  C.  Riden- 
our,  a  firm  doing  a  mercantile  busi- 
ness, brought  lliis  suit  to  recover 
$400  aind  interest,  alleged  to  be  due 
them  because  of  the  failure  of  Wood- 
ward, as  bailee,  to  deposit  in  the 
First  National  Bank  of  Jellico, 
checks  and  money  intrusted  to  him 
for  deposit  to  their  credit. 

Woodward  was  a  traveling  salesr 
man  in  the  employ  of  Hackney  & 
Company,  a  wholesale  grocery  estab- 
lishment doing  business  in  Jellico^ 
and  on  his  trips  through  the  trade 
territory  he  was  aoeustomed  to  call 
on  and  make  sales  to  the  complain- 
ant firm,  the  store  of  which  was 
located  at  a  small  railway  station 


which  store  was  in  charge  of  C.  C. 
Ridenour. 

Ridenour  had  from  time  to  time, 
for  a  period  of  nine  months  preced- 
ing the  incident  that  occasioned  this 
litigation,  sent  money  and  checks  by 
Woodward  to  Jellico,  to  be  deposited 
to  the  firm's  credit  in  bank.  Wood- 
ward made  his  trips  from  Jellico  to 
the  complainants'  store  by  the  rail- 
road. The  train's  schedule  for  the 
return  trip  called  for  arrival  at  Jel- 
lico at  7:20  at  night,  which  was 
after  banking  hours.  At  the  first, 
Woodward  began  taking  the  money 
of  complainant  so  intrusted  to  him 
to  his  home  in  the  suburbs  of  JelUco, 
about  i  mile  beyond  l^e  city  limits 
and  about  i  mile  beyond  the  district 
where  the  streets  Were  lighted ;  and 
the  next  day  take  the  same  to  the 
bank  for  deposit,  or  carry  it  to  the 
establishment  of  Hackney  &  Com- 
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pany,  his  employers,  and  intrust  it 
to  the  bookkeeper  to  be  deposited  in 
bank.  Woodward  was  cautioned  by 
this  bookkeeper  that  there  was 
danger  of  loss  attendingr  this  meth- 
od, and  a  change  was  made ;  Wood- 
ward taking  the  funds  to  some 
downtown  store  and  depositing  the 
same  in  an  iron  safe  commonly  used 
for  the  keeping  of  valuables.  Sev- 
eral times  he  had  used  the  safe  of 
tie  Smith  Drug  Company  for  that 
purpose,  and  several  times  other 
safes.  He  testifies,  without  contra- 
diction, that  he  had  not  uniformly 
delivered  tiie  money  from  the  safe 
to  the  bank  on  the  day  next  succeed- 
ing such  lodgment,  but  that  at  times 
he  delayed  doing  so  for  a  day  or  two. 

On  the  afternoon  of  July  22, 1912, 
which  was  Monday,  C.  C.  Ridenour 
handed  to  Woodward  for  deposit  the 
$400  in  question,  which  was  placed 
that  night  in  the  safe  of  Smith  & 
Company.  His  business  called  him 
from  Jellico  on  Tuesday  morning  be- 
fore banking  hours.  He  returned 
ih  due  course  of  the  business  of  his 
employers  on  Tuesday  night  after 
banking  hours.  On  Wednesday 
morning  he  again  went  to  the  store 
of  Smith  &  Company,  without  mak- 
ing inquiry  as  to  the  money,  thence 
out  of  town  on  an  early  train  for  a 
short  business  trip,  but  returned  to 
the  city  at  10:45,  after  the  bank 
was  opened,  called  at  the  drug  store, 
and  asked  for  the  money  that  he  had 
left  there  on  Monday  night,  when, 
on  search  of  the  safe,  it  was  dis- 
covered that  the  funds  had  disap- 
peared. The  testimony  does  not 
disclose  what  became  of  it,  though  it 
is  found  by  both  of  the  lower  courts 
that  it  was  not  purloined  by  Wood- 
ward. 

C.  C.  Ridenour  informed  Wood- 
ward at  the  time  the  funds  were  in- 
trusted to  him  that  he  had  drawn  or 
was  drawing  checks  on  the  bank 
against  the  same.  Other  facts  are 
set  out  in  the  discussion  which  fol- 
lows. 

The  court  of  civil  appeals,  held 
that  Woodward  was  Ifable  to  i-espond 
as  for  a. conversion  of  the  funds  so 
lost    We  have  granted  the  writ  of 
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certiorari  in  order  to  a  review  of 
that  decree. 

The  rule  is  that  a  bailee  for  the 
accommodation  of  the  bailor  is  only 
answerable  for  his  gross  negligence 
or  bad  faith,  the  b^„^^.^_ 
care  to  be  taken  by  arratuitoii*- 
Wm  to  be  meas-  ""^  «-•'*»'•*- 
ured,  however,  with  reference  to  the 
nature  of  the  thing  placed  in  his 
keeping.  Whitemore  v.  Haroldson, 
2  Lea,  812;  Tulane  Hotel  Co.  v. 
Holohan,  112  Tenn.  214,  105  Am. 
St.  Rep.  930,  79  S.  W.  118,  2  Ann. 
Cas.  345,  15  Am.  Neg.  Rep.  719; 
Marshall  v.  Nashville  R.  &  Light  Co. 
118  Tenn.  254, 9  L.R.A.(N.S.)  1246, 
101  S.  W.  4i9, 12  Ann.  Cas.  675. 

The  court  of  appeals  was  of  opin- 
ion that  the  holding  in  the  case  of 
Colyar  v.  Taylor,  1  Coldw.  372, 1  Am. 
Neg.  Cas.  825,  controls  this  case.  In 
that  case  Taylor  had  received  from 
a  bank  in  Nashville  money  for  Col- 
yar, to  be  delivered  gratuitously  at 
Winchester.  After  receiving  the 
money,  he  took  it  to  the  public  fair 
grounds  in  the  vicinity  of  Nashville, 
where  he  met  one  Estill,  who  was 
prevailed  upon  to  take  charge  of  and  • 
make  the  delivery  of  the  money. 
The  money  was  counted  out  in  pub- 
lic view,  within  a  few  steps  of  the 
promiscuous  crowd,  before  it  was 
passed  to  Estill.  Shortly  after  Es- 
till got  upon  the  train,  not  far  dis- 
tant from  the  fair  grounds,  and  soon 
after  taking  his  seat  discovered  that 
his  pocket  had  been  picked.  The 
ruling  was  that  such  parting  of  pos- 
session to  Estill  was  a  conversion, 
since  it  was  unauthorised^  and  also 
that  there  was  gross  negligence 
shown  by  the  circumstances. 

Accordingly,  the  court  of  civil  ai>- 
peals  held  that  the  placing  of  the  in- 
trusted funds  in  an  iron  safe  of  an- 
other person  Wjas  withput  authority, 
and  constituted  a  conversion  by 
Woodward. 

It  may  be  truly  said  that  the  ear- 
lier decisions  go  along  rigid  lines, 
and  show  but  slight,  if  any,  disposi- 
tion of  the  courts  to  indulge  in  in- 
ferences in  favor  of  the  bailee. 

Clearly,  it  ifi  not  every  parting 
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with  the  possession  by  the  bailee  of 

the  thing  bailed  that 
will  work  a  conver- 
sion ;  there  may  be  a 
parting  that  is  qualified  and  tempo- 
rary, evincing  no  intention  on  the 
part  of  the  bailee  to  exercise  a  do- 
minion over  the  same  inconsistent 
with  the  right  of  the  owner,  but  cdn- 
sistent  with  a  further  or  continued 
control  as  to  the  delivery  designated 
to  be  made  by  the  bailee.  Spooner 
v.  Manchester,  133  Mass.  270,  43 
Am.  Rep,  514 ;  Fouldes  v.  Willough- 
by,  8  Mees.  &  W.  540,  151  Eng.  Re- 
print, 1153,  1  Dowl.  N.  S.  86,  10  L. 
J.  Exch.  N.  S.  364,  5  Jur.  534. 

In  Jenkins  v.  Bacon,  111  Mass. 
373,  15  Am.  Rep.  33,  1  Am.  Neg. 
Cas.  781,  where  the  conclusion  was 
a  hard  ruling  of  liability  on  the  part 
of  the  defendant  bailee  charged 
with  a  conversion,  it  was  yet  con- 
ceded that  if  "for  .  .  .  suffi- 
cient reason  it  should  become  incon- 
venient or  unsafe  that  she  should 
retain  the  manual  possession  of  the 
bond,  he  would  undoubtedly  be  at 
liberty  to  deposit  it  in  any  other 
place  or  mode  in  which  he  .  .  . 
might  deposit  his  own  property  of 
the  like  description.  But,  as  be- 
tween the  original  depiositor  and 
himself,  he  would  continue  to  be 
the  lawful  and  responsible  custo- 
dian, and  bound  to  practise  that  de- 
gree of  care  which  the  law  requires 
of  gratuitous  bailees." 

The  court  of  civil  appeals  erred  in 
not  taking  note  of  and  following  the 
trend  of  the  modem  authorities, 
which  is  to  break  away  from  the 
stem  rules  which  many  of  the  courts 
of  England  and  of  this  country  were 
at  one  time  disposed  to  apply  to  acts 
of  a  bailee  claimed  to  be  a  deviation, 
and  therefore  to  effect  a  conversion. 
Mr.  Freeman  in  his  annotations 
of  the  case  of  De  ToUenere  v.  Ful- 
ler, 12  Am.  Dec.  616,  621,  after  cit- 
ing  with  approval  our  case  of  Mc- 
Neill V.  Brooks,  1  Yerg.  73,  said: 
"It  is  certainly  a  hard  rule  to  hold 
that  slight  acts  of  misuser,  by  a 
bailee,  of  the  thing  bailed,  are  to  be 
regarded  as  evidence  of  a  perma- 
nent appropriation  of  the  property 


to  his  own  use.  Perhaps  a  more 
reasonable  doctrine  is  that  of  the 
majority  of  the  court  in  Harvey  v. 
Epes,  12  Gratt.  153,  etc." 

Schouler,  in  his  work  on  Bail* 
ments,  remarks  on  this  point  that 
"the  leaven  of  common  sense,  which 
keeps  our  law  in  constant  ferment, 
is  here  at  work,  recalling  the  injus- 
tice of  visiting  blameworthy  and 
blameless  deviation  with  the  same 
penalties  of  absolute  or  insurance 
accountability." 

The  same  v^riter,  contending  for 
a  reasonable  construction  of  the 
contract  or  undertaking  of  bailment, 
said  that  the  same  ought  not  to  be 
too  literally  construed  against  a 
bailee  who  may  have  found  himself 
obliged  to  act  while  away  from  the 
bailor,  and  forced  to  act  on  his  own 
judgment ;  and  that  "the  good  sense 
of  the  contract  should  interpret 
favorably,  where  restrictive  use  was 
not  clearly  specified."  Schouler, 
BaUm.  §§  140, 141 ;  WeUer  v.  Camp, 
169  Ala.  275,  28  L.R.A.(N.S.)  1106, 
52  So.  929. 

Particularly  should  this  be  true  in 
cases  of  bailments  for  the  accommo- 
dation of  the  bailor.  The  law 
should  not  be  so  technical  and  penal- 
izing on  the  question  of  diversion  or 
deviation  as  to  discourage  and  check 
the  doing  of  acts  of  accommodation 
by  one  person  for  another  in  the 
spirit  of  neighborly  kindness. 

in  a  case  involving  a  claim  of 
wrongful  delivery  to  another  person 
by  a  mandatory  that  amounted  to  a 
conversion  (Christian  v.  Firsf  Nat. 
Bank,  84  C.  C.  A.  53, 155  Fed.  705), 
it  was  said  by  Van  Devanter,  C.  J.: 
"As  is  said  by  Schouler,  in  his  work 
on  Bailments,  3d  ed.  §§  58,  63,  'the 
courts  are  indisposed  to  extend  by 
inference,  the  perils  of  an  unprofita- 
ble trust,'  and  'every  bailee  without 
reward  ought  to  be  given  the  least 
trouble  consistent  with  his  actual 
undertaking.'  This  is  in  keeping 
with  the  rule  that,  when  a  contract 
is  fairly  open  to  two  constructions, 
it  is  legitimate  to  adopt  the  one 
which  equity  would  favor." 

This  modern  tendency  was  ex- 
emplified in  the  holding  of  this  court 
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in  the  case  of  Cicalla  v.  Rossi,  10 
Heisk.  67.  In  that  case  money  was 
the  subject-matter  of  bailment  for 
accommodation,  the  contract  of 
which  was  evidenced  by  a  written 
and  sifinned  memorandum  as  follows : 
"Received  from  Giovanni  Rossi  the 
sum  of  $650  for  safe  keeps  until  he 
call  for  it/' 

The  bailee,  Cicalla,  instead  of 
keeping  the  money  in  his  immediate 
possession,  deposited  it  in  his  own 
name  in  a  bank  in  the  city  of  Mem- 
phis that  he  considered  safe,  but 
which  later  failed.  The  court,  on 
the  question  of  a  conversion  on  the 
part  of  the  bailee  by  reason  of  his 
making  such  a  deposit,  said:  'The 
material  point  of  controversy,  and 
the  one  upon  which  the  case  should 
turn,  is  whether  or  not  the  defend- 
ant, in  depositing  the  money  in  bank 
in  his  own  name,  acted  in  accordance 
with  the  consent  of  the  plaintiff,  ei- 
ther expressly  given  or  fairly  to  be 
implied  from  the  circumstances  and 
conversation  had  at  the  time." 

Applying  these  principles  to  the 
facts  of  the  pending  case :  We  thihk 
it  manifest  that  Woodward  acted 
with  a  fairly  commensurate  discre- 
tion when  he  placed  the  money  and 

checks  of  the  bailors 
??"t?uouT.  in  the  iron  safe  for 

liw"**^  *®»  safe-keeping,      and 

that  by  fair  infer- 
ence from  all  of  the  circumstances 
that  action  was  in  the  interest  of  the 
bailors,  and  consented  to  by  them. 
They,  themselves,  in  similar  circum- 
stances, had  made  like  deposits  in 
safes  in  Jellico  overnight,  which  fact 
was  known  to  Woodward  at  the  time 
of  the  lodgment  here  in  question. 
Kirtland  v.  Montgomery,  1  Swan, 
452,  458. 

TTie  court  of  civil  appeals  was  of 
the  opinion  that  there  was  no  excuse 
for  Woodward  not  having  the  book- 
keeper of  Hackney  &  Company  get 
the  money  on  Tuesday  morning,  and 
deliver  it  to  the  bank.     But  this 
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quarrels  with  the  very  ground  of 
liability  of  the  bailee  assumed  by 
that  court, — that  the  mere  act  of 
parting  with  possession,  without  au- 
thority, to  a  third  person  for  a  con- 
summation of  the  delivery,  would 
constitute  a  conversion.  Moreover, 
Woodward  explains  that  the  book- 
keeper was  more  than  ordinarily 
busy  with  his  own  duties,  it  being 
near  the  close  of  the  month,  when  he 
was  engrossed  with  his.  work  as  ac- 
countant. 

.  Much  stress  is  laid  upon  the  fact 
that  the  funds  were  allowed  to  re- 
main in  the  safe  until  up  into  the 
second  day,  especially  in  view  of  the 
fact  that  Ridenour  had  informed 
Woodward  that  he  was  drawing 
checks  upon  the  deposit  thus  to  be 
built  up.  If  the  fund  was  not  one 
converted  by  the  act  of  the  placing 
of  it  in  the  safe  of  another,  this  later 
circumstance  would  seem  to  be  one 
only  to  be  looked  to  in  ascertaining 
the  degree  of  care  tak^i  by  the 
bailee.  Did  he  hold  the  funds  so 
long  as  to  reach  to  gross  negligence 
on  his  part  ? 

It  seems  to  us  that*  in  fairness  the 
bailors  must  be  deemed  to  have 
known  that  Woodward's  first  duty, 
on  the  day  succeeding  the  deposit  in 
the  safe,  was  to  his  own  employers, 
and  that  his  service  for  their  ac- 
commodation must  have  been  ac- 
cepted with  the  tacit  understanding 
that  Woodward's  time  was  not  his 
own.  Was  it  reasonable  for  them  to 
demand  or  expect  that  Woodward 
should  give  over  carrying  out  his 
employers'  schedule,  mapped  out  for 
him  for  Tuesday,  in  order  that  the 
deposit  should  reach  the  bank  be- 
fore Wednesday?  We  think  not. 
Clear  it  is  that  a  case  of  gross  neg- 
ligence is  not  made  out. 

The  decree  of  the  Court  of  Civil 
Appeals  is  reversed;  decree  here 
dismissing  the  bill  of  complaint  at 
complainants'  cost. 
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thatf  and  liability  of  gratuitous  bailee  or  mandatanr. 


I.  Introduction,  1196. 
11.  Liability  for  nonfeasance,  1196. 

III.  Liability  for  misfeasance;  degree  of 

care  or  dl^ill  required: 

a.  In  general,   1197. 

b.  Instances  of  failure  to  exercise 

requisite  care,  1216. 
c  Instances  in  which  requisite  care 
hits   been    held   to   have   been 
exercised,  1218. 

IV.  Duty  to  return  or  account  for  prop- 

erty: 
a.  In  general,    1224. 

As  to  what  amounts  to  delivery  of, 
or  assumption  of  control  over,  prop- 
erty essential  to  a  bailment,  see  anno- 
tation in  1  A.L.R.  394. 

J.  Introduction, 

According  to  the  long-established 
system  of  classification  borrowed  from 
the  civil  law,  gratuitous  bailments  are 
of  two  kinds;  depositum,  which  is  a 
delivery  of  personal  property  to  the 
bailee  for  safe-keeping,  und  manda- 
tum,  which  approaches  very  nearly  to 
a  gratuitous  Agency,  the  delivery  of 
the  property  to  the  bailee  being  mere- 
ly incidental  to  some  service  which  is 
to  be  performed  in  respect  thereto. 
Although  both  kinds  of  bailment  are 
ostensibly  governed  by  the  same  rules, 
and  are  usually  treated  as  indistin- 
guishable, a  mandatary  is  apt  to  be 
held  to  a  stricter  degree  of  responsi- 
bility than  a  mere  depositary,  for  rea- 
sons which  will  presently  appear. 

The  duties  of  gratuitous  bailees  or 
mandataries  may,  for  the  purpose  of 
this  discussion,  be  divided  into  two 
classes :  Duties  of  relative  obligation, 
which  are,  the  duty  to  exercise  the  de- 
gree of  care  ih  keeping  the  deposit,  or 
the  duty  to  exercise  the  degree  of  skill 
in  executing  the  mandate,  requisite  to 
constitute  a  performance  by  the  bailee 
of  the  terms,  expressed  or  implied,  of 
bis  undertaking;  and  duties  of  ab- 
solute obligation,,  which  are,  the  duty 
to  return  or  account  for  the  subject 
of  the  bailment,  to  conform  to  and  not 
to  exceed  the  instructions  of  the  bail- 
or, and  not  to  use  the  subject  of  the 
bailment  for  his  own  purposes. 


rV.— continued. 

b.  Right  of  bailee  to  terminate  bail- 

ment,   1225. 

c.  Effect    of    delay    in    returning 

property,  1225. 

V.  Liability  of  bailee  or  mandatary  who 
has  exceeded  or  disregarded  his  in- 
structions, 1225. 

VI.  Liability  of  bailee  who  has  used  sub- 
ject of  bailment  for  own  purposes, 
1228. 

VII.  Summary,  122& 

II.  Liahility  for  nonfeasance. 

One  who  has  promised  to  care,  with- 
out reward,  for  property  subsequently 
to  be  intrusted  to  him,  or  to  do  some 
act  without  compensation,  is  not  lia- 
ble for  a  failure  to  enter  upon  the  per- 
formance .of  his  undertaking,  such 
promise  being,  in  the  eye  of  the  law, 
unsupported  by  any  consideration. 
Melbourne  v.  Louisville  &  N.  R.  Co. 
(1889)  88  Ala.  443,  6  So.  762;  Evan 
L.  Reed  Mfg.  Co.  v.  Wurts  (1914)  187 
111.  App.  378 ;  Jenkins  v.  Bacon  (1873) 
111  Mass.  373,  16  Am.  Rep.  33,  1  Am. 
Neg.  Cas.  781;  Rutgers  v.  Lucet  (1800) 
2  Johns.  Cas.  (N.  Y.)  92;  Thome  v. 
Deas  (1809)  4  Johns  (N.  Y.)  84;  Wil- 
kinson V.  Coverdale  (1793)  1  Esp. 
(Eng.)  73;  Johnston  v.  Graham 
(1863)  14  U,  C.  C.  P.  9;  Baxter  v. 
Jones  (1903)  6  Ont.  L.  Rep.  360; 
Young  V.  Atwood  (1821)  NewfoundL 
Sel.  Cas.  233. 

Thus,  one  who  undertakes,  without 
reward,  to  procure  insurance  for  an- 
other, is  not  liable  for  his  omission  to 
do  so.  Thorne  v.  Deas  (1809)  4  Johns. 
(N.  Y.)  84;  Young  v.  Attwood  (New- 
foundL) supra. 

But  while  a  mere  agreement  to  un- 
dertake a  trust  in  futuro,  without  com- 
pensation, is  not  obligatory,  yet,  when 
once  undertaken  and  the  trust  actual- 
ly entered  upon,  the  bailee  is  bound  to 
perform  it  according  to  the  terms  of 
his  agreement.  The  confidence  which 
is  placed  in  him,  and  his  undertaking 
to  execute  the  trust,  raise  a  sufficient 
consideration;  a  contrary  doctrine 
would  tend  to  injure  and  deceive  his 
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employer,  who  miffht  be  unwilling  to 
consent  to  the  bailment  on  any  other 
terms.  Kutgers  y«  Lucet  (1800)  2 
Johns.  Gas.  (N.  Y.)  92;  Jenkins  v. 
Baeon  (1873)  111  Mass.  873,  15  Am. 
Rep.  33,  1  Am.  Neg.  Gas.  781. ' 

III,  LiabiUty  for  misfeasance  f  degree  of 
care  or  skill  required, 

a.  In  general. 
Not  liaMe  for  Iobji  without  fault. 

It  is  a  judicial  commonplace  that  a 
gratuitous  bailee  or  mandatary  is  not 
liable  for  a  loss  or  destruction  of  the 
subject-matter  of  the  bailment  with- 
out his  fault.  See,  inter  alia,  Levy  v. 
Bergeron  (1868)  20  La.  Ann.  290; 
Lampley  v.  Scott  (1852)  24  Miss.  528; 
McKay  v.  Hamblin  (1866)  40  Miss. 
472;  Anderson  v.  Foresman  (1834) 
Wright  (Ohio)  598,  1  Am.  Neg.  Gas. 
813;  Danville  Bank  v.  Waddill  (1879) 
81  Gratt  (Va.)  469;  BuUen  v.  Swan 
Electric  Engraving  Go.  (1906)  22 
Times  L.  R.  (Eng.)  275,  appeal  dis- 
missed in  (1907)  23  Times  L.  R.  258; 
Leggo  V.  Welland  Vale  Mfg*  Go. 
(1901)  2  Ont  L.  Rep.  45. 

In  Foster  v.  Essex  Bank  (1821)  17 
Mass.  479,  9  Am.  Dec.  168,  1  Am.  Neg. 
Gas.  502,  it  is  said  that  the  dictum  of 
Lord  Goke  that  the  bare  acceptance  of 
goods  to  keep  implies  a  promise  to 
keep  them  safely,  so  that  the  deposit- 
ary will  be  liable  for  loss  by  theft  or 
accident,  is  entirely  exploded,  such 
dictum,  and  the  decision  on  which  it 
is  based,  having  been  fully  and  ex- 
plicitly overruled  by  all  the  judges,  in 
the  case  of  Goggs  v.  Bernard  (1703)  2 
Ld.  Raym.  913,  92  Eng.  Reprint,  107, 
5  Eng.  Rul.  Gas.  247,  1  Am.  Neg.  Gas. 
948. 

The  gratuitous  depositary  of  funds 
is  not  liable  for  their  depreciation 
where  the  bailor  has  the  same  oppor- 
tunity and  facilities  to  inform  himself 
of  such  depreciation.  Richardson  v. 
Futrell  (1869)  42  Miss.  525.* 

The  depositary  of  bank  notes  is  not 
liable  for  their  depreciation  in  value 
unless  it  has  proceeded  from  his  fault, 
or  has  occurred  after  he  was  in  de- 
fanlt  to  restore  the  deposit  Berard 
▼.  Boagni  (1878)  30  La.  Ann.  1125. 

An  agent  without  compensation  is 


bound  to  use  prudence  in  administra- 
tion only,  and  cannot  be  held  liable 
for  losses  against  which  such  adminis- 
tration' could  not  avail.  Bataille  v. 
Ribet  (1883)  35  La.  Ann.  1203. 

A  gratuitous  agent  may  be  liable  for 
misfeasance  or  malfeasance.  Young 
V.  Attwood  (1821)  Newfoundl.  Bel. 
Gas.  233. 

So»  although  there  is  no  considera- 
tion for  one  party's  undertaking  to 
procure  insurance  for  another,  yet 
where  he  proceeds  to  carry  his  under- 
taking into  effect,  by  getting  a  policy 
underwritten,  but  does  it  so  negligent- 
ly or  unskilfully  that  the  party  in- 
sured derives  jio  benefit  from  it,  he  is 
liable.  Wilkinson  v.  Goverdale  (1793) 
1  Esp.  (Eng.)  75;  Johnston  v.  Graham 
(1863)  14  U.  G.  C*  P.  9;  Evan  L.  Reed 
Mfg.  Go.  V.  Wurts  (1914)  187  lU.  App. 

378. 

Thus,  an  insurance  agent  who  has 
gratuitously  undertaken  to  have  an 
additional  policy  placed  on  the  plain- 
tiff's property,  and  to  notify  the  com- 
panies already  holding  policies  of  this 
additional  insurance,  is  liable  for  a 
lotfs  resulting  from  his  failure  to  give 
such  notice.  Baxter  v.  Jwies  (1903)  6 
Ont.  L.  Rep.  860. 

And  one  who  has  gratuitously  un- 
dertaken to  obtain  insurance  for  an- 
other is  liable  for  any  damage  result- 
ing from  his  failure  to  do  so,  if,  after 
entering  upon  such  undertaking,  he 
abandons  or  neglects  his  performance. 
Vickery  v.  Lanier  (1858)  1  Met.  (Ky.) 
133. 

Is  liable  only  for  k^om  neslisenco  or 
.     bad  faith. 

Although  differing  as  to  what  the 
expression  connotes,  and  sometimes 
characterizing  it  as  ''an  inapt^  bat  ap- 
parently settled  phrase"  (see  Gottlieb 
v.  Wallace  Wall  Paper  Go.  (1913)  156 
App.  Div.  150,  140  N.  Y.  Supp.  1032), 
the  courts  are  practically  united  in  de- 
claring that  a  gratuitous  bailee  is  lia^ 
ble»  so  far  as  the  failure  to  exercise 
care  is  concerned*  only  for  gross  neg- 
ligence. 

United  States.— First  Nat  Bank  v. 
Graham  (1880)  100  U.  S.  699»  25  L. 
ed.  750,  1  AnL  Neg.  Gas.  588 ;  Preston 
V.  Prather  (1890)  137  U.  &  €04,  84  L. 
ed.  788,  11  flop.  Gt.  Rep.  162,  1  Am. 
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Neg.  Rep.  599;  Tracy  v.  Wood  (1822) 
3  Mason,  132,  Fed.  Gas.  No.  14,130. 

Alabama.  —  Stewart  y.  Frazier 
(1843)  5  Ala.  114;  Haynie  v.  Waring 
(1856)  29  Ala.  263;  Henry  v.  Porter 
(1871)  46  Ala.  293,  1  Am.  Neg.  Gas. 
745;  Prince  v.  Alabama  State  Fair 
(1898)  106  Ala.  340,  28  L.R.A.  716,  17 
So.  449. 

Arkansas.  —  Lyon  t.  Tarns '  (1850) 
11    Ark.  189;    Cullridsre   v.    Howard 

(1861)  23  Ark.  61,  1  Am.  Neg.  Gas. 
752;  Wear  v.  Gleason  (1889)  52  Ark. 
364,  20  Am.  St.  Rep.  186,  12  S.  W.  756 ; 
St.  Louis  Southwestern  R.  Go.  v.  Hen- 
son  (1895)  61  Ark.  302,  32  S.  W.  1079, 
13  Am.  Neg.  Gas.  246 ;  Baker  v.  Bailey 
(1912)  103  Ark.  12,  39  L.R.A.(N.S.) 
10fi(5,  145  S.  W.  532;  St.  Louis,  L  M.  & 
S.  R.  Go,  V.  Miller  (1912)  103  Ark.  37, 
39  L.R.A.(N.S.)  634,  145  S.  W.  889. 

Galifomia. — Davis  v.  National  Lum- 
ber Go.  (1913)  22  Gal.  App.  Ill,  133 
Pac.  509. 

Dakota.— Whiting  v.  Ghicago,  M.  & 
St.  P.  R.  Go.  (1888)  5  Dak.  90,  37  N. 
W.  222. 

i    Delaware.  —  Ghase      t.      Maberry 
(1840)  3  Harr.  266. 

Florida.— O'Brien  v.  Vaill  (1886)  22 
Fla.  627,  1  Am.  St.  Rep.  219, 1  So.  1S7. 

f  Greorgia.  —  McNabb  v.  Lockhart 
(1855)  18  Ga.  495,  1  Am.  Neg.  Gas. 
754;  Self  v.  Dunn  (1871)  42  Ga.  528, 
5  Am.  Rep.  544  (following  Gode  provi- 
sion) ;  Stewart  v.  Head  (1888)  70  Ga. 
449  (following  Gode  provision) ;  Mer- 
chants Nat.  Bank  v.  Guilmartin  (1893) 
93  Ga.  503,  44  Am.  St.  Rep.  182,  21  S. 
E.  55. 

f    Illinois.— Marine  Bank  v.  Rushmore 

(1862)  28  111.  463;  Michigan  G.  R.  Go. 
V.  Garrow  (1874)  73  111.  348,  24  Am. 
Rep.  248;  Hindman  v.  Borders  (1878) 
89  111.  ^86;  Gray  v.  Merriam  (1893) 
148  111.  179,  32  L.R.A.  769,  39  Am.  St. 
Rep.  172,  35  N.  E.  810,  1  Am.  Neg.  Gas. 
478;  Singer  Mfg.  Go.  v.  Tyler  (1894) 
54  111.  App.  97 ;  M.  Kenny  Transfer  Go* 
V.  Mayer  Bros.  Co.  (1912)  170  111.  App. 
607;  Smith  v.  Fligel  (1914)  185  111. 
App.  359;  Glende  v.  Spraner  (1916) 
198  111.  App.  584. 

Indiana.— Dart  v.  Lowe  (1854)  5 
Ind.  181, 1  Am.  Neg.  Gas.  891 ;  Kemp  v. 
Farlow  (1854)  6  Ind.  462,  1  Am.  Neg. 
Gas.  767;  Connef  v.  Winton  (1856)  8 


Ind.  315,  65  Am.  Dec.  761;  Bronnen- 
buge  V.  Sharman  (1881)  80  Ind.  475. 

Kansas.  —  Johnson     v.     Reynolds 

(1865)  3  Kan.  257;  Hale  v.  Rawallie 

(1871)  8  Kan.  136,  1  Am.  Neg.  Gas. 

.493;  Lobenstein  v.  Pritchett  (1871)  8 

Kan.  213,  1  Am.  Neg.  Gas.  769. 

Kentucky. — Sodowsky  v.  MTarland 
(1835)  3  Dana,  204;  Bakewell  v.  Tal- 
bot (1836)  4  Dana,  217;  Green  v.  Hoi- 
lingsworth  (1837)  5  Dana,  174,  SO  Am. 
Dec.  680,  1  Am.  Neg.  Gas.  771 ;  United 
Soc.  v.  Underwood  (1873)  9  Bush,  609, 
15  Am.  Rep.  731 ;  Trevathan  v.  Fabm- 
EBS  Bank  (reported  herewith)  ante, 
1180. 

Maine. — Storer  v.  Gowen  (1841)  18 
Me.  174;  Knowles  v.  Atlantic  &  St.  L. 
R.  Go.  (1854)  38  Me.  55,  61  Am.  Dec. 
234. 

Massachusetts.  —  Foster  v.  Essex 
Bank  (1821)  17  Mass.  479,  9  Am.  Dec. 
168,  1  Am.  Neg.  Gas.  502;  Smith  v. 
First  Nat.  Bank  (1868)  99  Mass.  605, 
97  Am.  Dec.  59, 1  Am.  Neg.  Gas.  523. 

Michigan.  —  Barrows  v.  Gushway 
(1877)  37  Mich.  481 ;  Marshall  v.  Pon- 
tiac,  O.  &  N.  R.  Go.  (1901)  126  Mich. 
45,  55  L.R.A.  650,  85  N.  W.  242. 

Mississippi  —  Lampley  v.  Scott 
(1852)  24  Miss.  528;  McKay  v.^Ham- 
blin  (1866)  40  Miss.  472;  Richardson 
V.  Futrell  (1869)  42  Miss.  525;  Ulinois 
G.  R.  Go.  V.  Trontine  (1887)  64  Miss. 
834,  2  So.  255. 

Missouri — McLean  v.  Rutherford 
(1843)  8  Mo.  109;  Graves  v.  Poage 
(1852)  17  Mo.  91,  5  Mor.  Min.  Rep. 
670;  Wiser  v.  Ghesley  (1873)  53  Mo. 
547;  E.  0.  Stanard  Mill  Go.  v.  White 
Line  Gentral  &  Transit  Go.  (1894)  122 
Mo.  258,  26  S.  W.  704;  Woolf  v.  Bern- 
ero  (1883)  14  Mo.  App.  518, 'l  Am. 
Neg.  Gas.  911;  Hapgood  Plow  Go.  v. 
Wabash  R.  Go.  (1895)  61  Mo.  App. 
372;  Mason  v.  St.  Louis  Union  Stock 
Yards  Go.  (1894)  60  Mo.  App.  93;  Mc- 
Kenha  v.  Walker  (1900)  85  Mo.  App. 
570;  King  v.  Exchange  Bank  (0904) 
106  Mo.  Atp.  1,  78  S.  W.  1038;  Levi  v. 
Missouri,  K.  &  T.  R.  Co.  (1911)  157 
Mo.  App.  536,  138  S.  W.  699 ;  Sails  v. 
Funk  (1913)  175  Mo.  App.  500,  161  S. 
W.  1175;  Adler  v.  Planters'  Hotel  Co. 
(1916)  —  Mo.  App.  — ,  181  8.  W.  1062. 

Nebraska.  —  Bark      v.      Dempster 
(1892)  84  Neb.  426,  51  N.  W.  »76;  Bra- 
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sell  V.  Harris  (1901)  1  Neb.  (Unof.) 
635,  95  N.  W.  779. 

New  Hampshire. — ^Brown  v.  Grand 
Trunk  R.  Co.  (1874)  54  N.  H.  535. 

New  Jersey. — Dudley  v,  Camden  & 
P.  Ferry  Co.  (1880)  42  N.  J.  L.  25,  86 
Am.  Rep.  501. 

New  York.— Edson  v.  Weston  (1827) 

7  Cow.  278;  Beardslee  v.  Richardson 
(1833)  11  Wend.  25,  25  Am.  Dec.  596; 
First  Nat.  Bank  v.  Ocean  Nat.  Bank 

(1875)  60  N.  Y.  278,  19  Am.  Rep.  181; 
Fattison  v.  Syracuse  Nat.  Bank  (1880) 
80  N.  Y.  82,  36  Am.  Rep.  582;  Ouder- 
kirk  V.  Central  Nat.  Bank  (1890)  119 
N.  Y.  268,  23  N.  E.  875;  Barter  v. 
Blanchard  (1878)  64  Barb.  617;  Jack- 
son V.  Eighmie  (1887)  10  N.  Y.  S.  R. 
359;  Hoffman  ▼.  Roessle  (1902)  39 
Misc.  787,  81  N.  Y.  Supp.  291 ;  FatHska 
T.  Kronk  (1908)  57  Misc.  552, 109  N.  Y. 
Supp.  1092;  Di  Dio  v.  Robino  (1909) 
116  N.  Y.  Supp.  702;  (Jottlieb  v.  Wal- 
lace Wall  Faper  Go.  (1913)  156  App. 
Div.  150,  140  N.  Y.  Supp.  1032;  Gold- 
seiger  t.  Balik  (1914)  147  N.  Y.  Supp. 
148 ;  Wechsler  v.  Picard  Importing  Co. 
(1916)  94  Misc.  157,  157  N.  Y.  Supp. 
803;  Workingman's  Club  v.  Boguszew- 
ski  (1916)  161  N.  Y.  Supp.  382. 

North  Carolina. — ^Fatterson  ^.  Mc- 
Iver  (1884)  90  N.  C.  493;  State's  Fris- 
on  V.  Hoffman  (1912)  159  N.  G.  564,  76 
S.  E.  3;  Ferry  v.  Seaboard  Air  Line  R. 
Co.  (1916)  171  N.  C.  158,  L.R.A.  1916E, 
478,  88  S.  E.  156. 

Ohio.— Montieth  v.  Bissell  (1833) 
Wright,  411;  Grant  v.  Ludlow  (1857) 

8  Ohio  St.  1;  Griffith  v.  Zipperwick 

(1876)  28  Ohio  St.  388,  1  Am.  Neg. 
Gas.  545;  Torbet  ▼.  Young  (1915)  24 
Ohio  C.  C.  N.  8.  97. 

PennsylTaniaw — Tompkins  v.  Salt- 
marsh  (1826)  14  Serg.  &  R.  275;  1  Anu 
Neg.  Gas.  814;  Lancaster  County  Nat. 
Bank  y.  Smith  (1869)  62  Fa.  47,  1  Am. 
Neg.  Gas.  570 ;  First  Nat.  Bank  v.  Gra- 
ham (1875)  79  Fa.  106,  21  Am.  Rep. 
49;  First  Nat.  Bank  v.  Rex  (1879)  89 
Fa.  308,  33  Am.  Rep.  767;  Hofford  v. 
New  York  C.  &  H.  R.  R.  Co.  (1910)  43 
Fa.  Super.  Gt.  310;  Hirsh  t.  Anderson 
Hotel  Co.  (1914)  58  Fa.  Super.  Gt.  387. 

South  Carolina. — Ulmer  v.  Ulmer 
(1820)  2  Nott  &  irC.  489;  Glover  v. 
Burbridge  (1887)  27  S.  C.  305,  3  S.  E. 
471,  1  Am.  Neg.  Casr.  821. 


Tennessee.  —  Jenkins  v.  Motlow 
(1853)  1  Sneed,  248,  60  Am.  Dec.  154; 
Colyar  v.  Taylor  (1860)  1  Ooldw.  372, 

1  Am.  Neg.  Gas.  825;  Whitemore  v. 
Haroldson  (1879)  2  Lea,  812;  Tulane 
Hotel  Co.  V.  Holohan  (1903)  112  Tenn. 
214,  105  Am.  St.  Rep.  930,  79  S.  W.  113, 

2  Ann.  Gas.  345,  15  Am.  Neg.  Rep.  719 ; 
Marshall  v.  Nashville  R.  &  Light  Co. 
(1907)  118  Tenn.  254,  9  L.R.A.(N.S.) 
1246,  101  S.  W.  419,  12  Ann.  Gas.  675. 

Texas. — Pulton  v.  Alexander  (1858) 
21  Tex.  148,  1  Am.  Neg.  Gas.  836; 
Texas  C.  R.  Go.  v.  Flanary  (1898)  — 
Tex.  Civ.  App.  — ,  45  S.  W.  214,  subse- 
quent appeal  in  (1899)  50  S.  W.  726. 

Utah. — Lawrence  v.  Howard  (1874) 
1  Utah,  142. 

Vermont. — Carpenter  v.  Branch 
(1841)  18  Vt.  161,  87  Am.  Dec.  587,  1 
Am.  Neg.  Gas.  736;  Spooner  v.  Mattoon 
(1868)  40  Vt.  300,  94  Am.  Dec.  395. 

Virginia.— Tancil  v.  Seaton  (1877) 
28  Gratt.  601,  26  Am.  Rep.  380;  Gar- 
rington  v.  Ficklin  (1880)  82  Gratt. 
670;  Yates  v.  Ley  (1917)  121  Va.  265, 
92  S.  E.  837. 

Washington.  —  Bradford  -  Kennedy 
Go.  V.  Buchanan  (1916)  91  Wash.  539, 
158  Pac.  76. 

Wisconsin. — Jones  v.  Parish  (1845) 

1  Pinney,  494,  1  Am.  Neg.  Gas.  848; 
Minor  v.  Chicago  &  N.  W.  R.  Go. 
(1865)  19  Wis.  41,  88  Am.  Dec.  670. 

England. — Coggs  v.  Bernard  (1703) 

2  Ld.  Raym.  909,  92  Eng.  Reprint,  107, 
5  Eng.  Rul.  Gas.  247,  1  Am.  Neg.  Gas. 
948;  Beauchamp  v.  Powley  (1831)  1 
Moody  &  R.  38;  Doorman  vl  Jenkins 
(1834)  2  Ad.  &  El.  256,  111  Eng.  Re- 
print, 99,  4  L.  J.  K.  B.  N.  S.  29,  4  Nev. 
A  M.  170. 

Canada.— Palin  v.  Reid  (1885)  10 
Ont.  App.  Rep.  63;  Leggo  v.  Welland 
Vale  Mfg.  Go.  (1901)  2  Ont.  L.  Rep. 
45;  Carlisle  y.  Grand  Trunk  R.  Co. 
(1912)  25  Out  L.  Rep.  872,  8  D.  L.  R. 
130. 

A  variant  form  of  expression  is  that 
a  gratuitous  bailee  is  responsible  only 
for  gross  negligence,  or  bad  faith,  or 
breach  of  good  faith. 

United  States.— Eldridge  y.  Hill 
(1877)  97  U.  S.  92,  24  L.  ed.  970. 

Alabama. — Thomas  v.  Hackney 
(1915)  192  Ala.  27,  68  So.  296. 
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niinois.— Skelley  v.  Kahn  (1855)  17 
111.  170. 

Iowa* — Jourdan  v.  Reed  (1855)  1 
Iowa,  135. 

Masaachusetts.  —  Jenkins  v.  Bacon 
(1873)  111  Mass.  373,  15  Am.  Rep.  33, 
1  Am.  Neg.  Cas.  781. 

Mississippi. — Scarborough  v.  Webb 
(1882)  59  Miss.  449. 

Pennsylvania.  —  Lloyd  v.'  West 
Branch  Bank  (1850)  15  Pa.  172,  53 
Am.  Dec.  583,  1  Am.  Neg.  Cas.  574. 

Tennessee. — ^Kirtland  v.  Montgom- 
ery (1852)  1  Swan,  452;  Ridenour  v. 
Woodward  (reported  herewith)  ante, 
1192. 

Other  cases  state  that  the  bailee  is 
liable  only  for  gross  negligence  or 
fraud. 

lUinoiB.— Stewart  v.  Butts  (1892) 
45  111.  App.  512. 

Kentucky. — Ray  v.  Bank  of  Ken- 
tucky (1874)  10  Bush,  344;  Dunn  v. 
Kyle  (1878)  14  Bush,  134. 

Louisiana. — Boyd  v.  Estis  (1856)  11 
La.  Ann.  704;  Dunn  v.  Branner  (1858) 
13  La.  Ann.  452;  Carol  v.  Monteleone 
(Carol  V.  Kenney)  (1916)  139  La.  541, 
L.R.A.1916F,  234,  71  So.  798. 

Massachusetts.  —  Whitney  v.  Lee 
(1844)  8  Met.  91,  1  Am.  Neg.  Cas.  789. 

New  Hampshire. — Graves  v.  Tick- 
nor  (1834)  6  N.  H.  537,  1  Am.  Neg. 
Ca^.  806. 

•  North  Carolina. — Stanton  v.  Bell 
(1822)  9  N.  C.  (2  Hawks)  145,  11  Am. 
Dec.  744. 

Pennsylvania. — Swentzel  v.  Penn 
Bank  (1892)  147  Pa.  140,  15  L.R.A. 
305,  30  Am.  St.  Rep.  718,  23  Atl.  405. 

Vermont. — Whitney  v.  First  Nat. 
Bank  (1882)  55  Vt.  154,  45  Am.  Rep. 
598,  1  Am.  Neg.  Cas.  582. 

West  Virginia.— Belmont  Coal  Co.  v. 
Richter  (1888)  31  W.Va.  858,  8  S.  E. 
609. 

By  fraud  must  be  intended  any  want 
of  good  faith,  or  such  utter  disregard 
of  the  rights  of  the  owners  of  the 
property  as  indicates  bad  faith.  Whit- 
ney y.  Lee  (1844)  8  Met.  (Mass.)  91, 
1  Am.  Neg.  Cas.  789. 

Other  forms  of  expression  are,  that 
the  bailee  is  liable  only  for  fraud  or 
such  gross  negligence  as  amounts  to 
fraud  (Hibernia  Bldg.  Asso.  v.  Mc- 
Grath  (1893)  154  Pa.  296,  35  Am.  St. 


Rep.  828,  26  Atl.  377),  or  gross  negli- 
gence amounting  in  legal  effect  to 
fraud  (Caldwell  v.  Peninsular  State 
Bank  (1917)  195  Mick.  407,  162  N.  W. 
89;  Scott  V.  National  Bank  (1873)  72 
Pa.  471,  13  Am.  Rep.  711) ;  for  gross 
negligence  in  keeping  the  property,  or 
for  fraud  in  refusing  to  give  it  up  (La- 
farge  v.  Morgan  (1822)  11  Mart.  (La.) 
462) ;  for  gross  -negligence  or  wilful 
misconduct  (Lusk  v.  Bloch  (1917)  — 
Okla.  — ,  L.R.A.1918C,  109,  168  Pac. 
430). 

In  the  case  of  a  simple  depositum, 
without  a  reward,  the  law  raises  only 
a  promise  not  grossly  to  neglect  or 
abuse  the  deposit*  Mytton  v.  Cock 
(1738)  2  Strange,  1099,  93  Eng.  Re- 
print, 1057. 

The  only  duty  that  is  imposed  on  a 
person  employed,  without  pay  and 
without  remuneration,  to  perform  a 
certain  act,  is  a  duty  to  act  faithfully 
and  honestly,  and  not  to  be  guilty  of 
any  gross  or  corrupt  neglect  in  the 
discharge  of  that  which  he  undertakes 
to  do.  Dartnall  v.  Howard  (1825)  4 
Barn.  &  C.  345, 107  Eng.  Reprint,  1088. 

A  gratuitous  bailee  must  use  some 
care  and  diligence.  Blosser  Co.  v. 
Doonan  (1910)  8  Ga.  App.  285,  68  S.  E. 
1074. 

Varioiu  ateaikiBs*  of  term  ^^^wk%  nesli- 
geaoe.*' 

The  expression  that  a  gratuitous 
bailee  is  liable  only  for  gross  negli- 
gence, though  useful  in  a  minor  way 
as  marking  the  fact  that  a  distinction 
exists  between  the  liability  of  a  gra- 
tuitous bailee  and  of  a  bailee  for  hire, 
is  as  empty  as  a  bass  drum,  and  has 
about  as  much  to  do  with  the  decision 
of  the  cases  as  that  instrument  has  to 
do  with  carrying  the  tune. 

The  courts  have  given  it  various  in- 
terpretations. Primarily,  gross  negli- 
gence connoted  the  failure  to  exercise 
a  slight  degree  of  care, — "that  care 
which  even  the  most  inattentive  and 
thoughtless  men  never  fail  to  take  of 
their  own  concerns."  See  cases  infra, 
under  catehline,  " — the  care  taken  by 
the  inattentive  or  thoughtless  in  their 
own  concerns." 

But  some  courts  consider  it  as  con- 
noting the  failure  to  exercise  "reason- 
able"  care.     See  cases  infra,   under 
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heading*  ^easuro  of  care  required/' 
subhead,  ** — treasonable  care.^ 

Still  others,  apparently  coinciding 
in  Lord  Cranworth's  view  that  gross 
negligence  is  merely  negligence  with 
the  addition  of  a  vituperative  epithet, 
define  it  as  a  failure  to  exercise  ordi- 
nary care.  -  See  cases  infra,  under 
heading,  "Measure  of  care  required," 
subhead,  "—ordinary  care/' 

Proyri^ty  of   di«ilji6tioa  b^twoea   de* 
8T«e»  of  aegllsoaoo. 

The  controversy  as  to  whether  there 
are,,  properly,  any  different  degrees  of 
negligence,  has  extended  into  the  cases 
involving  the  liability  of  gratuitous 
bailees. 

In  Sherwood  v.  Home  Sav.  Bank 
(1906)  131  Iowa,  528,  109  N.  W.  9,  it 
is  said  that  most  of  the  authorities  are 
to  the  effect  that  proof  of  gross  negli- 
gence is  essential  to  a  recovery,  in 
event  of  the  loss  of  a  gratuitous  depos- 
it; but  that  the  classification  of  neg- 
ligence as  "slight,''  "ordinary,"  and 
"gross"  has  been  quite  generally 
abandoned,  and  a  more  rational  view 
adopted. 

And  in  Cannon  River  Mfrs/  Asso. 
V.  First  Nat.  Bank  (1887)  87  Miniu 
394,  34  N.  W.  741, 1  Am.  Neg.  Cas.  631, 
it'  was  said  that  it  is  not  easy,  nor 
again  really  profitable,  to  define  or 
point  out  the  somewhat  hazy  distinc- 
tion between  the  several  degrees  of 
diligence. 

And  in  Booth  v.  Litchfield  (1909)  62 
Misc.  279,  114  N,  Y.  Supp.  1009,  af- 
finned  without  opinion  in  (1909)  134 
Am>.  Div.  955,  118  N.  Y.  Supp.  1095, 
the  court,  in  approving  an  instruction 
making  the  exercise  of  reasonable  care 
in  the  protection  of  the  property,  in 
view  of  all  the  circumstances,  the 
meaaure  of  the  duty  of  a  gratuitous 
bailee,  said  that  it  was  not  necessary 
to  cieny  as  an  abstract  proposition  that 
a  gratuitous  bailee  is  liable  only  in 
the  event  of  gross  negligence,  but  that, 
however,  useful  the  expressions, 
"slight,*'  "ordinary,"  and  "gross  negli- 
gence," may  have  been  for  the  purpose 
of  academic  discussion,  they  have 
been  found  wanting  and  have  broken 
down  when  an  attempt  was  made  to 
make  use  of  them  practically,  before 

juries. 

4  A.L.R.— 76. 


On  the  other  hand,  in  Giblin  v.  M'- 
Mullen  (1868)  L.  R.  2  P.  C.  (Eng.) 
317,  it  is  said:  "From  the  time  of 
Lord  Holt's  celebrated  judgment  in 
Goggs  V.  Bernard  (1703)  2  Ld.  Raym. 
909,  92  Eng.  Reprint,  107,  5  Eng.  RuL 
Cas.  247, 1  Am.  Neg.  Cas.  948,  in  which 
he  classified  and  distinguished  the 
different  degrees  of  negligeuQe  for 
which  the  different  kinds  of  bailees 
are  answerable,  the  negligence  which 
must  be  established  against  a  gratui- 
tous bailee  has  been  called  'gross  neg- 
ligence/ This  term  has  been  used 
from  that  period,  without  objection,  aa 
a  short  and  convenient  mode  of  de- 
scribing the  degree  of  responsibility 
which  attaches  upon  a  bailee  of  this 
class.  At  least.  Lord  Cranworth  (then 
Baron  Rolfe),  in  the  case  of  Wilson  v» 
Brett  (1843)  11  Mees.  &  W.  113,  152 
Eng.  Reprint,  737, 12  L.  J.  Exch.  N.  S. 
264,  objected  to  it,  saying  that  he 
'could  see  no  difference  between  iseg- 
ligence  and  gross  negligence;  that  it 
was  the  same  thing,  with  the  addition 
of  a  vituperative  epithet.'  And  this 
critical  observation  has  been  since  ap- 
proved of  by  other  eminent  judges. 
Of  course,  if  intended  as  a  definition, 
the  expression,  'gross  negligence,' 
wholly  fails  of  its  object.  But  as  there 
is  a  practical  difference  between  the 
degrees  of  negligence  for  which  differ- 
ent classes  of  bailees  are  responsible, 
the  term  may  be  usefully  retained  as 
descriptive  of  that  difference,  more 
especially  as  it  has  been  so  long  in 
familiar  use,  and  has  been  sanctioned 
by  such  high  authority  as  Lord  Holt, 
and  Sir  William  Jones  in  his  Essay  on 
the  Law  of  Bailments.  In  the  case  of 
Grill  V.  General  Iron  Screw  Collier  Co. 
(1866)  L.  R.  1  C.  P.  612,  35  L.  J.  C.  P. 
N.  S.  321, 12  Jur.  N.  S.  727, 14  L.  T.  N. 
S.  711,  14  Week.  Rep.  893,  4  Eng.  Rul. 
Cas.  680,  Mr.  Justice  Willes,  after 
agreeing  with  the  dictum  of  Lord 
Cranworth,  and  stating  that  the  same 
view  of  the  term,  'gross  negligence,' 
was  held  by  the  exchequer  chamber  in 
Beal  V.  South  Devon  R.  Co.  (1864)  3 
Hurlst.  &  C.  337,  159  Eng.  Reprint, 
560,  said :  'Confusion  has  arisen  from 
regarding  negligence  as  a  positive  in- 
stead of  a  negative  word.  It  is  really 
the  absence  of  such  care  as  it  was  the 
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duty  of  the  defendant  to  use.'  It 
is  hardly  correct  to  say  that  the  court 
of  exchequer  chamber,  in  the  case  re- 
ferred to,  adopted  the  view  of  Lord 
Cranworth  as  to  the  impropriety  of  the 
term,  'gross  negligence.'  Mr.  Justice 
Crompton,  in  delivering  the  opinion  of 
the  court,  said :  'It  is  said  that  there 
may  be  difficulty  in  defining  what 
gross  negligence  is,  but  I  agree  in  the 
remark  of  the  Lord  Chief  Baron  in  the 
court  below,  where  he  says :  'There  is 
a  certain  degree  of  negligence  to 
which  everyone  attaches  great  blame. 
It  is  a  mistake  to  suppose  that  things 
are  not  different  because  a  strict  line 
of  demarcation  cannot  be  drawn  be« 
tween  them;'  and  he  added:  'For  all 
practical  purposes,  the  rule  may  be 
stated  to  be  that  the  failure  to  exercise 
reasonable  care,  skill,  and  diligence  is 
gross  negligence.'  Mr.  Justice  Mon- 
tague Smith,  in  the  case  in  which  the 
above-mentioned  observations  of  Mr. 
Justice  Willes  were  made,  said :  'The 
use  of  the  term,  "gross  negligence,"  is 
only  one  way  of  stating  that  less  care 
is  required  in  some  cases  than  in 
others,  as  in  the  case  of  gratuitous 
bailees,  and  it  is  more  correct  and  sci- 
entific to  define  the  degrees  of  care 
than  the  degrees  of  negligence.'  The 
epithet,  'gross,'  is  certainly  not  with- 
out its  significance.  The  negligence 
for  which,  according  to  Lord  Holt>  a 
gratuitous  bailee  incurs  liability,  is 
such  as  to  involve  a  breach  of  confi- 
dence or  trust,  not  arising  merely  from 
some  want  of  foresight  or  mistake  of 
judgment,  but  from  some  culpable  de- 
fault. No  advantage  would  be  gained 
by  substituting  a  positive  for  a  nega- 
tive phrase,  because  the  degree  of  care, 
and  diligence  which  a  bailee  must  ex- 
ercise corresponds  with  the  degree  of 
negligence  for  which  he  is  responsible, 
and  there  would  be  the  same  difficulty 
in  defining  the  extent  of  the  positive 
duty  in  each  case  as  the  degree  of  neg- 
lect of  it  which  incurs  responsibility. 
In  truth,  this  difficulty  is  inherent  in 
the  nature  of  the  subject,  and  though 
degrees  of  care  are  not  definable,  they 
are,  with  some  approach  to  certainty, 
distinguishable;  and  in  every  case  of 
this  description  in  which  the  evidence 
is  left  to  the  jnty,  they  must  be  led 


by  a  cautious  and  discriminating  di- 
rection of  the  judge  to  distinguish,  as 
well  as  they  can,  degrees  of  things 
which  run  .more  or  less  into  each 
other." 

In  Beal  v.  South  Devon  R.  Co.  (Eng.) 
supra,  it  was  said  by  Compton,  J.,  that 
he  agreed  with  the  remark  of  the  Lord 
Chief  Baron  in  the  court  below,  who 
said:  "There  is  a  certain  degree  of 
negligence  to  which  everyone  attaches 
great  blame.  It  is  a  mistake  to  sup- 
pose that  things  are  not  different  be- 
cause a  strict  line  of  demarcation  can- 
not be  drawn  between  them." 

In  Whitney  v.  Lee  (1844)  8  Met. 
(Mass.)  91,  1  Am.  Neg.  Cas.  789,  it  is 
said:  "The  law  has  endeavored  to 
make  a  distinction .  in  the  degrees  of 
care  and  diligence  to  which  different 
bailees  are  bound,  distinguishing  be- 
tween gross  negligence,  ordinary  neg- 
ligence, and  slight  negligence,  though 
it  is  often  difficult  to  mark  the  line 
where  the  one  ends  and  the  other  be- 
gins.  And  it  must  be  often  left  to  the 
jury,  upon  the  nature  of  the  subject- 
matter  and  the-  particular  circum- 
stances of  each  case,  with  suitable  re- 
marks by  the  judge,  to  say  whether  the 
particular  case  is  within  the  one  or 
the  other." 

In  Mason  v.  St.  Louis  Union  Stock 
Yards  Go.  (1894)  60  Mo.  App.  93,  it 
is  said :    "The  terms,  slight,  ordinary, 
and   great,   as   applied  to   care,  and 
slight,  ordinary,  and  gross,  as  applied 
to  negligence,  are  valuable  standards 
for  measuring  the  care  and  limiting 
the  liability  imposed  by  the  several 
classes    of   bailments,    according   as 
they  are  made  wholly  for  the  benefit 
of  the  bailor  or  bailee,  or  for  their 
reciprocal  advantage.    The  ground  of 
the  difference  in  the  care  to  be  takes 
and  the  different  orders  of  bailment 
rests  upon  the  essential   distinctira, 
grounded   in  natural  right,   betwees 
the  duties  of  paid  and  unpaid  service. 
In  applying  this  principle,  the  law,  up- 
on self-evident  justice,  deems  a  bail- 
ment for  mutual  benefit  one  callisg 
for  that  degree  of  care  which  a  man 
of  average  prudence,  similarly  situa- 
ted, would  give  to  his  own  property  or 
affairs ;  in  other  words,  ordinary  care. 
As  the  justice  of  this  rule  depends  up- 
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f>ii  the  fact  that  the  bailee  is  recom- 
pensed, it  could  not  properly  be  ap* 
plied  to  the  bailment  lacking  that  ele- 
ment, without  destroying  its  support. 
The  law  recognizes  this  logical  result, 
and  applies  to  a  bailment  without  rec- 
ompense, the  rule  that  a  less  degree 
of  care  than  ordinary,  i.  e.,  slight  care, 
shall  be  observed/' 

In  Dudley  v.  Camden  &  P.  Ferry  Co! 
(1880)  42  N.  J.  L.  25,  36  Am.  Rep.  501, 
it  is  said,  in  speaking  of  the  propriety 
of  the  distinction  between  degrees  of 
negligence,  that  the  rule  that  one  who 
permits  his  friend  to  deposit  his 
valuables  in  his  safe  temporarily 
should  not  be  held  to  the  same  degree 
of  responsibility  which  attaches  to  a 
safe  deposit  company  is  a  rule  of  such 
obvious  justice  that  it  must  inhere  in 
every  system  of  law  that  equitably 
regulates  human  conduct. 

In  First  Nat.  Bank  v.  Ocean  Nat. 
Bank  (1875)  60  N.  Y.  278, 19  Am.  Rep. 
181,  it  is  said  that  the  term,  "gross 
negligence,"  has  been  quarreled  with, 
but  that  it  still  has  a  place  in  law,  and 
must  have,  so  long  as  the  m'easure  of 
liability  implied  by  the  term  is  recog- 
nized, and  until  some  better  term  can 
be  invented  to  give  expression  to  it: 
"It  is  incapable  of  precise  definition, 
and  its  application  and  use  may  lead 
in  some  cases  to  results  unsatisfac- 
tory; but  that  comes  as  directly  from 
the  nature  and  extent  of  the  duty  and 
the  particular  case  as  from  the  phrase 
by  which  a  breach  of  the  duty  is  ex- 
pressed.^ 

In  Hanes  v.  Shapiro  (1915)  168  N. 
C  24,  84  S.  E.  33,  it  is  said,  with  ref- 
erence to  the  statement  made  by  Lord 
Holt  in  Coggs  V.  Bernard,  that,  in  bail- 
ments for  the  sole  benefit  of  the  bailor, 
the  bailee  will  be  liable  only  for  gross 
negligence;  in  bailments  for  the  mu- 
tual benefit  of  both  parties,  for  ordi- 
nary negligence;  and  bailxiients  for 
the  exclusive  benefit  of  the  bailee,  for 
slight  negligence.  "This  distinction 
and  the  consequent  distinction  into 
three  degrees  of  negligence  has  been 
perpetuated  .  in  textbooks  and  deci- 
sions, until  it  has  become  so  interwov- 
en with  the  law  of  bailments  that  it  is 
impossible  to  discard  it,  though  it  has 
frequently,   severely,   and  per- 


haps, in  some  respects,  justly  criti- 
cized. It  certainly  may  be  misleading, 
if  not  properly  considered.  Negli- 
gence may  be  defined,  generally,  as  the 
breach  of  a  duty  to  exercise  commen- 
surate care,  and  to  be  actionable  it 
must  proximately  result  in  damage. 
.  .  .  Any  omission  of  the  duty  to  ex- 
ercise due  care,  and  resulting  in  dam- 
age, ought  to  impose  liability.  There 
is  no  such  thing  as  excusable  negli- 
gence which  causes  a  wrong.  It  is 
said  that  gross  negligence  is  'ordinary 
negligence  with  a  vituperative  adjec- 
tive.' It  would,  perhaps,  be  more  logi- 
cal to  apply  the  adjective  of  compari- 
son to  the  term  'diligence,'  rather  than 
to  the  correlative  term,  'negligence.' 
This  conception  of  ordinary  and  gross 
negligence  seems  to  have  had  its  ori- 
gin in  the  law  of  bailment,  and  we  may 
illustrate  here.  Thus,  where  the  exer- 
cise of  great  diligence  is  the  duty  im- 
posed, a  slight  omission  of  care — i.  e., 
slight  negligence — ^will  be  regarded  as 
a  failure  to  exercise  commensurate 
care.  Where  only  slight  diligence  is 
the  measure  of  duty,  slight  omissions 
do  not  involve  a  failure  to  exercise 
commensurate  care,  and  therefore 
there  is  no  negligence.  In  such  a  case 
it  is  very  misleading  to  say  that  there 
is  slight  negligence,  but  no  liability. 
When  only  slight  diligence  is  required, 
there  must  be  gross  omission  of  dili- 
gence— ^an  omission  of  almost  all  dili- 
gence— in  order  to  involve  a  failure  to 
exercise  commensurate  care,  or,  in 
other  words,  to  constitute  negligence; 
for  commensurate  care  in  such  a  case 
is  slight  care.  Nevertheless,  the 
terms,  'slight  negligence,'  'gross  negli- 
gence,' and  'ordinary  negligence,'  are 
convenient  terms  to  indicate  the  de- 
gree of  care  required ;  but,  in  the  last 
analysis,  the  care  required  by  the  law 
is  that  of  the  man  of  ordinary  pru- 
dence. This  is  the  safest  and  best 
rule,  and  rids  us  of  the  technical  and 
useless  distinctions  in  regard  to  the 
subject.  Ordinary  care,  being  that 
kind  of  care  which  should  be  used  in 
the  particular  circumstances,  is  the 
correct  standard  in  all  cases.  It  may 
be  high  or  low  in  degree,  according  to 
circumstances,  bmt  is,  at  least,  that 
which  is  adapted  to' the  situation.'^ 
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Oare  required  of  s^^tuitoiis  bailee  is 
presumptively  leM  tl&an  is  required 
of  other  classes  of  bailees. 

A  mandatary  is  not  subject  to  the 
same  strict  accountability  as  is  a  paid 
bailee.  Bradford-Kennedy  Co.  w,  Bu- 
chanan (1918)  100  Wash.  466, 171  Pac. 
228. 

The  courts  are  indisposed  to  extend 
by  inference  the  perils  of  an  unprof* 
itable  trust,  and  every  bailee  without 
reward  ought  to  be  given  the  least 
trouble  consistent  with  his  actual  un- 
dertaking. Christian  v.  First  Nat. 
Bank  (1907)  84  C.  C.  A.  63,  156  Fed. 
705. 

Where  money  has  been  paid  for  the 
performance  of  certain  acts,  the  per* 
son  receiving  it  is  by  law  answerable 
for  any  degree  of  neglect  on  his  part, 
the  payment  of  money  being  a  sort  of 
insurance  for  the  due  performance  of 
what  he  has  undertaken ;  and  this  rule 
has  few  exceptions.  But  where  the 
undertaking  is  gratuitous,  and  the  par- 
ty has  acted  bona  fide,  it  is  not  consist- 
ent either  with  the  spirit  or  policy  of 
the  law  to  make  him  liable  to  an  ac- 
tion. Per  Wilson,  J.,  in  Shiells  v. 
Blackburne  (1789)  1  H.  Bl.  159,  126 
Eng.  Reprint,  94,  2  Revised  Rep.  750. 

In  Hanes  v.  Shapiro  (1915)  168  N. 
C.  24,  84  S.  E.  33,  it  is  said  that  the 
law  justly  imposes  a  stricter  liability 
upon  one  who  is  to  receive  the  whole 
benefit  of  the  bailment  than  upon  one 
who  enters  into  it  wholly  out  of  good 
will,  and  for  the  accommodation  of  the 
other  party. 

—  force  of  fact  tbat  bailee  is  aotins 
wltboiit  oompensatioit. 

As  above  pointed  out,  the  chief  use 
of  the  Qhrase  that  a  gratuitous  bailee 
is  liable  only  for  gross  negligence  is 
to  differentiate  between  the  theoreti- 
cal responsibility  of  a  bailee  without 
reward,  and  that  of  bailees  for  hire  or 
for  their  own  benefit.  Its  employment, 
however,  has  tended  to  cause  the 
courts  to  overlook  the  fact  that  it  de- 
fines the  responsibility  of  a  gratuitous 
bailee  only  in  vacuo,  i.  e*,  in  the  ab- 
sence of  any  circumstances  other  than 
the  bare  fact  of  bailment,  and  to  di- 
vert attention  from  the  inquiry  on 
which  it  properly  should  be  centered, 
namely.  What  is  the  undertaking  of 


the  bailee  in  the  particular  case,  as 
implied  from  the  concomitant  circum- 
stances and  defined  by  the  express  un- 
derstanding between  the  parties? 
This  undertaking  may  be  sueh  as  to 
raise  the  responsibility  of  a  gratui- 
tous bailee  to  the  same  level  as  that  of 
a  bailee  for  hire. 

The  fact  that  the  bailee  is  acting 
without  compensation  will  not  of  it- 
self preclude  his  being  held  to  the 
same  degree  of  responsibility  as  that 
of  a  bailee  for  hire.  While- not  bound 
to  enter  upon  the  performance  of  an 
executory  agreement  to  act  as  a  de- 
positary or  mandatary  without  re- 
ward, and  hence  not  liable  for  a  non- 
feasance. Morrison  v.  Orr  (1832)  3 
Stew.  &  P.  (Ala.)  49,  23  Am.  Dec  319; 
Jenkins  v.  Bacon  (1873)  111  Mass. 
373,  15  Am.  Rep.  33,  1  Am.  Neg.  Cas. 
781;  Tomko  v.  Sharp  (1915)  87  N.  J. 
L.  385,  94  Atl.  793;  Rutgers  v.  Lucet 
(1800)  2  Johns.  Cas.  (N.  Y.)  92; 
Thorne  v.  Deas  (1809)  4  Johns.  (N. 
Y.)  84;  Hyde  v.  Moffat  (1844)  16  Vt 
271;  Young  v.  Attwood  (1821)  New- 
f  oiuidl.  Seh  Gas.  262,  yet  as  soon  as  he 
has  entered  upon  the  performance  of 
such  an  agreement^the  trust  reposed 
in  him  raises  a  consideration  sufficient 
to  impose  upon  him  a  liabilify  for  the 
failure  to  exercise  the  requisite  care 
or  skill  in  performance.  Evan  L. 
Reed  Mfg.  Co.  v.  Wurts  (1914)  187  UL 
App.  378;  Jenkins  v.  Bacon  (Mass.)  su- 
pra; Kincheloe  v.  Priest  (1886)  89  Mo. 
240,  58  Am.  Rep.  117,  1  S.  W.  236,  1 
Am.  Neg.  Cas.  794 ;  Hammond  v.  Hus- 
sey  (1871)  61  N.  H.  40,  12  Am.  Rep. 
41;  Rutgers  v.  Lucet  and  Thorne  v, 
Deas  (N.  Y.)  supra;  Herzig  v.  Herzig 
(1910)  67  Misc.  250,  122  N.  Y.  Supp. 
440;  Young  v.  Noble  (1859)  2  Disney 
(Ohio)  485;  Colyar  v,  Taylor  (1860) 
1  Coldw.  (Tenn.)  372, 1  Am.  Neg.  Cas. 
825;  Ferrill  v.  Brewis  (1875)  25  Gratt 
(Va.)  765;  Wilkinson  v.  Coverdale 
(1793)  1  Esp.  (Eng.)  75;  Johnston  v. 
Graham  (1863)  14  U.  C.  C.  P.  9;  Wills 
V.  Browne  (1912)  20  Ont  Week.  Rep. 
880,  1  D.  L.  R.  388 ;  Young  v.  Attwood 
(NewfoundlO  supra. 

The  difference  in  the  liability  of  a 
bailee  without  reward  and  of  a  bailee 
for  hire,  where  such  difference  exists, 
lies  in  jkbe  extent  of  their  respective 
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implied  undertakings.  Thus,  a  grratul- 
tous  bailee  may  be  taken  as  impliedly 
representing  that  he  will  exercise  such 
care  as  he  is  accustomed  to  exercise  in 
his  own  concerns,  while  a  bailee  for 
hire  may  be  regarded  as  holding  him- 
self out  as  ready  and  willing  to  exer- 
cise  the  same  degree  of  care  and  skill 
as  is  exercised  by  men  of  ordinary  pru- 
dence and  skill  in  their  own  concerns. 
And  both  of  them,  if  their  profes- 
sion or  situation  is  such  as  to  imply 
skill,  are  liable  for  the  neglect  to  use 
it.  See  cases  cited  elsewhere  in  this 
subdivision. 

JCeaflwe  of  eare  required. 

As  above  pointed  out,  the  courts 
have  failed  to  agree  as  to  just  what 
the  term,  "gross  negligence,''  connotes. 

In  Tracy  v.  Wood  (1822)  3  Mason, 
182,  Fed.  Cas.  No.  14,130,  it  was  said 
by  Story,  J, :  "The  language  of  the 
books  as  to  what  constitutes  gross 
negligence,  or  not,  is  sometimes  loose 
and  inaccurate  from  the  general  man- 
ner in  which  propositions  are  stated. 
When  it  is  said  that  gross  negligence 
is  equivalent  to  fraud,  it  is  not  meant 
that  it  cannot  exist  without  fraud. 
There  may  be  very  gross  negligence  in 
cases  where  there  is  no  pretense  that 
the  party  has  been  guilty  of  fraud; 
though  certainly  such  negligence  is 
often  presumptive  of  fraud." 

In  Texas  C.  R.  Co.  v.  Flanary  (1898) 
—  Tex.  Civ.  App.  — ,  45  S.  W.  214, 
it  is  said  that  gross  negligence  is  the 
entire  failure  to  exercise  care,  or  the 
exercise  of  so  slight  a  degree  of  care 
as  to  justify  the  belief  that  there  was 
an  indifference  to  the  interest  and  wel- 
fare of  others. 

^  the  eare  taken  liy  thm  InaiteaiiTe  or 
tkoaslitleM  in  their  ewn  eoneerns. 

In  some  cases  it  has  been  said  that 
gross  negligence  consists  in  omitting 
that  care  which  even  the  most  inat- 
tentive and  thoughtless  men  never  fail 
to  take  of  their  own  concerns.  Mc- 
Nabb  V.  Lockhart  (1855)  18  6a.  495,  1 
Am.  Neg.  Cas.  754;  Cadwell  v.  Penin- 
sular Stote  Bank  (1917)  195  Mich.  407, 
€Z  N.  W.  89;  Wiser  v.  Chesley  (1873) 
53  Mo.  547;  Dudley  v.  Camden  &  P. 
Ferry  Co.  (1880)  42  N.  J.  L.  26,  S6  Am. 
Eep.    501;    Tompkins    v.    Saltmarsh 


(1826)  14  Serg.  ft  R.  (Pa.)  275,  1  Am. 
Neg.  Cas*  814. 

In  Johnson  v.  Reynolds  (1865)  3 
Kan.  257,  it  is  said  that  a  gratuitous 
depositary  is  bound  to  slight  diligence 
only,  and  the  nature  of  that  diligence 
is  that  degree  of  diligence  which  per- 
sons of  less  than  common  prudence  at 
all  take  of  their  own  concerns. 

In  Hanes  v.  Shapiro  (1915)  168  N.  C. 
24,  84  S.  E.  33,  it  is  said  that  ''it  is 
probably  safe  to  say  that  the  diligence 
shown  in  their  own  affairs  by  men 
careless  in  their  habits  and  not  neces- 
sarily prudent  by  nature,  but  of  ordi- 
nary intelligence,  is  slight  diligence. 
Want  of  such  diligence  constitutes 
great  or  gross  negligence  which  has 
by  some  been  held  to  amount  to  fraud, 
or  to  be  evidence  thereof.  It  may  be 
safely  stated,  however,  that  gross  neg- 
ligence, except  under  unusual  circum- 
stances, is  not  equivalent  to  fraud,  nor 
does  It  necessarily  raise  a  presumption 
of  fraud." 

A  rather  greater  measure  of  dili- 
gence seems  to  be  required  by  courts 
which  state  that  gross  negligence  is 
a  want  of  that  care  which  men  of  com- 
mon sense,  however  inattentive,  usual- 
ly take  or  ought  to  be  presumed  to  take 
of  their  property.  Tracy  v.  Wood 
(1822)  8  Mason,  132,  Fed.  Cas.  No.  14,- 
180;  Henry  v.  Porter  (1871)  46  Ala. 
298,  1  Am.  Neg.  Cas.  745;  Skelley  v 
Kahn  (1855)  17  ffl.  170;  Storer  v. 
Gowen  (1641)  18  Me.  174. 

,  —  the  oare  whioli  the  liailee  takes  of  his 
o'wn  property.' 

A  gratuitous  bailee  is  bound  only  to 
keep  the  property  with  the  same  care 
that  he  keeps  his  own  of  like  descrip- 
tion. Boyden  v.  Bank  of  Cape  Fear 
(1871)  65  N.  C.  13. 

A  person  who  takes  bank  notes  .to 
carry  for  another  without  reward  is 
bound  to  take  the  same  care  of  them 
that  he' does  of  his  own.  Anderson  v. 
Foresman  (1884)  Wright  (Ohio)  698,, 
1  Am.  Neg.  Cas.  813. 

Under  the  Louisiana  Civil  Code,^  a 
depositary  is  bound  to  use  the  same 
diligence  in  preserving  a  gratuitous 
deposit  that  he  uses  in  preserving  his 
own  property.  Levy  v.  Pike  (1873)  25 
La.  Ann.  €30, 1  Am.  Neg:  Caa.  497. 

In  Knowtos  v.  Atlantic  &  BL  L.  R. 
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Co.  (1854)  38  Me.  65,  61  Am.  Dec.  234, 
it  is  said  that  the  authorities  do  not 
concur  in  a  uniform  standard  by 
which  to  determine  what  constitutes 
gross  negligence  in  a  gratuitous  bailee 
or  depositary.  "Such  a  bailee*  who  re- 
ceives goods  to  keep  gratis,  is  under 
the  least  responsibility  of  any  species 
of  trustee.  If  he  keeps  the  goods  as 
he  keeps  his  own,  though  he  keeps  his 
own  negligently,  he  is  not  answerable 
for  them.  He  is  only  answerable  for 
fraud,  or  that  gross  neglect  which  is 
evidence  of  fraud.  Just.  Inst.  lib.  3, 
title  15,  §  3;  Coggs  v.  Bernard  (1703) 
2  Ld.  Raym.  914,  92  Eng.  Reprint,  110, 

5  Eng.  Rul  Cas.  247,  1  Am.  Neg.  Cas. 
948;  Foster  v.  Essex  Bank  (1821)  17 
Mass.  500,  9  Am.  Dec.  168, 1  Am.  Neg. 
Cas.  502;  2  Kent,  Com.  561,  562.  Judge 
Story,  in  his  work  on  Bailments,  §  64, 
says:  'The  depositary  is  bound  to 
slight  diligence  only ;  and  the  measure 
of  that  diligence  is  that  degree  of 
diligence  which  persons  of  less  than 
common  prudence,  or  indeed  of  any 
prudence  at  all,  take  of  their  own  con- 
cerns. The  measure,  abstractly  con- 
sidered, has  no  reference  to  the  partic- 
ular character  of  an  individual;  but 
it  looks  to  the  general  conduct  and 
character  of  a  whole  class  of  persons ; 
and  so  Sir  WilUam  Jones  has  intima- 
ted on  some  occasions.'  He  cites 
Jones,  Bailm.  82,  83;  Tompkins  v. 
Saltmarsh  (1826)  14  Serg.  &  R.  (Pa.) 
275,  1  Am.  Neg.  Cas.  814;  Doorman  v. 
Jenkins  (1834)  2  Ad.  &  El.  256,  111 
Eng.  Reprint,  99,  4  Nev.  &  M.  170,  4 
L.  J.  K.  B.  N.  S.  29." 

Still  another  form  of  expression  is 
that  gross  negligence  is  the  omission 
of  that  care  which  bailees  without 
hire,  of  common  prudence,  are  accus- 
tomed to  take  of  property  of  a  like 
description.   Graves  v.  Ticknor  (1834) 

6  N.  H.  537, 1  Am.  Neg.  Cas.  806. 

—  tke  oare  which  a  prudent  man  would 
give  hifl  own  property. 

Still  other  courts  vary  the  standard 
of  care  required  by  declaring  it  to  be 
that  which  a  prudent  man,  or  a  person 
of  common  prudence,  would  give  to  his 
own  property. 

Coloraido.— Carico  v.  Fidelity  Invest. 
Co.  (1894)  6  (Tolo.  App.  56,  27  Pac.  29. 

Georgia. — Merchants'  Nat  Bank  v. 


Guilmartin  (1893)  »8  6a.  503,  44  Am. 
St.  Rep.  182,  21  S.  E.  56.     - 

Indiana*— Conner  v.  Winton  (1856) 
8  Ind.  315,  65  Am.  Dec.  761. 

Louisiana* — Mechanics'  &  T.  Bank 
V.  Gordon  (1850)  5  La.  Ann.  604. 

Mississi wi.  —  McKay  v.  Hambl  in 
(1866)  40  Miss.  472. 

Missouri. —  Levi  v.  Missouri,  K.  & 
T.  R.  Co.  (1911)  157  Mo.  App.  636,  138 
S.  W.  699. 

North  Carolina. — ^Perry  v.  Seaboard 
Air  Line  R.  Co.  (1916)  171  N.  C.  158, 
L.R.A.1916E,  478,  88  S.  E.  156. 

Canada.— Sutherland  v.  Bell  (1911) 
3  Alberta,  L.  R.  497. 

—  tlio  o«re  which  the  bailor  has  a  richt 
to  expect. 

In  Griffith  v.  Zipperwick  (1876)  28 
Ohio  St.  388,  1  Am.  Neg.  Cas.  545,  it 
is  said  that  ''the  term  gross  negligence 
is  scarcely  susceptible  of  legal  defini- 
tion; but  there  is  a  degree  of  care  (in- 
definitely varied  by  the  nature  of  the 
deposit  and  the  circumstances  of  the 
case)',  which  the  depositor  has  a  right 
to  expect  from  the  depositary,  the 
want  of  which  is  so  designated  and 
will  render  the  depositary  liable  if  a 
loss  results  therefrom.  This  we  think 
is  so,  irrespective  of  any  actual  fraud 
or  intentional  bad  faith.  It  is  a  breach 
of  the  contract  or  obligation  which 
the  law  implies  from  the  bailment,  in 
the  absence  of  an  express  agreement 
to  the  contrary." 

The  rule  that  a  gratuitous  bailee  is 
responsible  only  for  the  want  of  that 
care  which  is  taken  by  the  most  inat- 
tentive cannot  be  applied  in  all  cases 
of  bailment  without  reward ;  for,  when 
securities  are  deposited  with  persons 
intrusted  to  receive  such  deposits,  they 
are  liable  for  any  loss  occurring 
through  the  want  of  that  care  which 
good  business  men  would  exercise  in 
regard  to  property  of  such  value. 
First  Nat.  Bank  v.  Zent  (1883)  89 
Ohio  St.  105. 

—  ordinary  oare  and  diUceaoe. 

Still  others  approximate  the  stand- 
ard of  care  required  of  bailees  for  hire 
by  declaring  that  gratuitous  bailees 
are  bound  to  the  exercise  of  ordinary 
care  and  diligence. 

Alabama.— Knox  v.  Rives  (1848) 
14  Ala.  249,  48  Anu  Dec.  97. 
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minoiflL— Race  v.  Hansen  (1883)  12 
111.  App.  606,  1  Am.  Neg.  Cas.  443. 

Maine. — Dinsmore  v.  Abbott  (1896) 
89  Me.  873,  36  Atl.  621;  Whiting  ▼. 
Whiting  (1914)  111  Me.  13, 87  Atl.  381. 

Mississippi.  —  Caldwell  v.  Hall 
(1882)  60  Miss.  330,  46  Am.  Rep.  410, 
1  Am.  Neg.  Cas.  803. 

Missouri.  —  Benson  v.  Peebles 
(1837)  6  Mo.  132;  E.  0.  Stanard  Mill. 
Co.  V.  White  Line  Central  Transit  Co. 
(1894)  122  Mo.  258,  26  S.  W.  704;  Levi 
V.  Missouri,  K.  T.  R.  Co.  (1911)  167 
Mo.  App.  536,  138  S.  W.  699;  Sails  v. 
Funk  (1913)  175  Mo.  App.  500,  161  S. 
W.  1175;  Adler  v.  Planters'  Hotel  Co. 
(1916)  —  Mo.  App.  — ,  181  S.  W.  10621. 

New  JerBey.--Smith  v*  Elizabeth- 
port  Bkg.  Co.  (1903)  69  N.  J.  L.  288, 
55  Atl.  248,  14  Am.  Neg.  Rep.  405. 

New  York. — First  Nat.  Bank  v. 
Ocean  Nat.  Bank  (187&)  60  N.  Y.  278, 
19  Am.  Rep.  181 ;  Samuels  v.  McDonald 
(1871)  11  Abb.  Pr.  N.  S.  344;  Harter 
V.  Blanchard  (1873)  64  Barb.  617; 
Campbell  ▼.  Klein  (1906)  52  Misc.  123, 
101  N.  Y.  Supp.  577;  Bean  v.  Ford 
(1909)  65  Misc.  481,  119  N.  Y.  Supp. 
1074. 

OklaluMBa* — ^People's  Nat.  Bank  v. 
Wheeler  (1908)  21  Okla.  387, 21  hJRJi. 
(N.S.)  816,  96  Pac.  619. 

Pennsylyania.  —  Lancaster  County 
Nat.  Bank  v.  Smith  (1869)  62  Pa.  47, 
1  Am.  Neg.  Cas.  570. 

And  in  Wilcox  v.  The  Philadelphia 
(1835)  9  La.  80,  29  Am.  Dec.  436,  it 
was  said  that  the  clerk  of  a  steamboat 
in  accepting  for  safe-keeping  the  mon- 
ey of  a  passenger  promises  nothing 
but  ordinary  care  and  diligence. 

In  Hills  y.  Daniels  (1860)  15  La« 
Ann.  280,  it  is  said  that  a  gratuitous 
depositary  is  not  bound  to  use  more 
than  ordinary  prudence. 

A  gratuitous  depositary  is  bound  to 
use  ordinary  diligence  in  keeping  the 
deposit,  and  must  use  such  care  as 
persons  of  common  prudence  in  a  like 
situation  and  business  usually  bestow 
in  the  custody  and  the  keeping  of  sint- 
ilar  property  belonging  to  themselves. 
Maury  y.  Coyle  (1870)  84  Md«  286; 
Schermer  v.  Neurath  (1880)  64  Md. 
491,  39  Am.  Rep.  897, 1  Am.  Neg.  Cas. 
775. 

But    in    Scott    y.    National    Bank 


(1874)  72  Pa.  471,  13  Am.  Rep.  711,  it 
is  said  that  ordinary  care  is  not  the 
measure  of  the  duty  of  a  gratuitous 
bailee. 

And  in  First  Nat.  Bank  v.  Graham 

(1875)  79  Pa,  106,  21  Am.  Rep.  49, 
it  was  held  error  to  charge  that  the 
gratuitous  bailee  of  bonds  was  bound 
to  exercise  ordinary  care,  skill,  and 
diligence  to  keep  and  return  the  bonds 
safely. 

A  bailee  without  reward  is  not 
bound  to  ordinary  diligence,  and  is 
not  responsible  for  that  care  which 
every  attentive  and  diligent  person 
takes  of  his  own  goods,  but  only  for 
that  care  which  the  most  inattentive 
take.  First  Nat.  Bank  v.  Rex  (1879) 
89  Pa.  308,  33  Am.  Rep.  767,  citing 
Tompkins  v.  Saltmarsh  (1826)  14  Serg. 
&  R.  (Pa.)  275,  1  Am.  Neg.  Cas.  814. 

In  Glover  v.  Burbidge  (1887)  27 
S.  C.  305,  3  S.  E.  471,  1  Am.  Neg.  Cas. 
821,  it  is  said  that  naked  depositaries 
are  only  liable  for  gross  negligence 
OF  a  lack  of  ordinary  care,  but  the 
court  also  quotes  with  approval  the 
statement  made  in  Story  on  Bailments, 
§  23,  that  ''when  the  bailment  is  for 
the  sole  benefit  of  the  bailor  the  law 
requires  only  slight  diligence  on  the 
part  of  the  bailee,  and  of  course  makes 
it  answerable  only  for  gross  neglect." 

•"•reasonable  cave* 

Much  of  the  confusion  in  which  the 
more  or  less  contradictory  statements 
above  set  forth  have  involved  the  sub- 
ject may  be  avoided,  by  applying  the 
test  stated  in  the  cases  below  cited, 
that  it  is  the  duty  of  the  bailee  to  ex- 
ercise reasonable  care,  and  that  what 
constitutes  reasonable  care  will  de- 
pend upon  the  nature,  value,  and  qual- 
ity of  tbe  subject  of  the  bailment,  the 
circumstances  under  which  it  is  de- 
posited, and  sometimes  upon  the  char- 
acter and  confidence  and  particular 
dealings  of  the  parties, — ^in  other 
words,  upon  the  terms  of  the  implied 
undertaking  of  the  bailee. 

This  is  very  clearly  put  in  Mariner 
y.  Smith  (1871)  5  Heisk  (Tenn.)  203, 
1  Am.  Neg.  Cas.  831,  where  it  is  said : 
The  undertaking  of  a  mandatary  or 
bailee  without  compensation  is  a  con- 
tract "by  which  the  party  undertakes 
to  do  what  is  agreed  between  himself 
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and  the  bailor,  and  .  .  .  the  lia- 
bilities of  the  bailee  and  rights  of  the 
bailor  grow  fairly  out  of  the  elements 
that  make  up  that  contract,  to  be  as- 
certained by  the  express  terms  of  the 
contract  as  explained  by  all  the  sur- 
rounding and  attending  facts  and  cir- 
cumstances of  the  case." 

Thus  in  Young  v.  Noble  (1859)  2 
Disney  (Ohio)  485,  a  party  undertak- 
ing gratuitously  to  act  for  another  is 
responsible  for  positive  neglect  in  the 
discharge  Of  his  duty,  depending  upon 
the  nature  of  the  bailment  assumed 
and  the  peculiar  circumstances  which 
must  naturally  attend  it.  In  other 
words,  good  faith  requires  that  he 
should  be  bound  to  use  reasonable 
care,  depending  upon  the  nature  and 
quality  of  the  thing,  and  the  manner 
in  which  the  duty  is  to  be  performed. 

In  Real  v.  South  Devon  R.  Co. 
(1864)  3  Hurlst.  &  C.  337,  159  Eng. 
Reprint,  560,  it  is  said :  "The  authori- 
ties are  numerous  and  the  language  of 
the  judgments  various,  but  for  all 
practical  purposes  the  rule  may  be 
stated  to  be  that  the  failure  to  exer- 
cise reasonable  care,  skill,  and  dili- 
gence is  gross  negligence.  What  is 
reasonable  varies  in  the  case  of  a 
gratuitous  bailee  and  that  of  a  bailee 
for  hire.  From  the  former  is  reason- 
ably expected  such  care  and  diligence 
as  persons  ordinarily  use  in  their  own 
affairs  and  such  skill  as  he  has.  From 
the  latter  are  reasonably  expected 
care  and  diligence  such  as  are  exer- 
cised in  the  ordinary  and  proper 
course  of  similai*  business  and  such 
skill  as  he  ought  to  have,  namely,  skill 
usual  and  requisite  in  the  business  for 
which  he  receives  payment." 

There  is  no  case  which  puts  the  duty 
of  a  gratuitous  bailee  higher  than  this, 
that  he  is  bound  to  take  the  same  care 
of  property  intrusted  to  him  as  a  rea- 
sonably prudent  and  careful  man  may 
fairly  be  expected  to  take  of  his  own 
property  of  the  like  description.  Gib- 
lin  V.  McMullen  (1868)  L.  R,  2  P.  C. 
317,  5  Moore,  P.  C.  L.  N.  S.  434,  16 
Eng.  Reprint,  578,  38  L.  J.  P.  C.  N.  S. 
25,  21  L.  T.  N.  S.  218,  17  Week.  Rep. 
445. 

One  who  undertakes  to  carry  the 
goods  of  another  without  regard  is 


bound  to  take  proper  and  prudent  care 
of  that  which  is  committed  to  him. 
Nelson  v.  Macintosh  (1816)  1  Stark. 
N.  P.  (Eng.)  237. 

A  gratuitous  bailee  is  under  an  ob- 
ligation to  use  such  cicre  as  a  rea- 
sonably prudent  owner  would  take  of 
his*  property.  Bullen  v.  Swan  Electric 
Engraving  Co.  (1906)  22  Times  L.  R. 
(Eng.)  275,  appeal  dismissed  in  (1907) 
23  Times  L.  R.  258;  Wiehe  v.  Dennis 
Bros.  (1913)  29  Times  L.  R.  (Eng.) 
250;  Gottlieb  v.  Wallace  Wall  Paper 
Co.  (1913)  156  App.  Div.  150, 140  N.  Y. 
Supp.  1032;  Workingman's  Club  v. 
Boguszewski  (1916)  161  N.  Y.  Supp. 
382. 

A  bank  which  receives  bonds  for 
safe-keeping  without  compensation  is 
bound  to  exercise  such  reasonable  care 
as  men  of  common  prudence  would 
usually  bestow  for  the  protection  of 
their  property  of  a  siipilar  character. 
Preston  v.  Prather  (1890)  137  U.  S. 
604,  34  L.  ed.  788,  11  Sup.  Ct.  Rep.  162, 
1  Am.  Neg.  Rep.  699. 

A  gratuitous  bailee  must  not  omit 
any  care  which  is  indispensable  to 
that  proper  security  of  the  thing  de- 
posited which  may  be  reasonably  re- 
quired, according  to  the  usages  of  men 
of  business.  White  v.  Commonwealth 
Nat  Bank  (1866)  4  Brewst.  (Pa.)  234, 
Fed.  Cas.  No.  17,544. 

Such  diligence  and  care  in  the  pres- 
ervation of  the  deposit  as  a  reason- 
ably prudent  person  generally  exer- 
cises in  the  care  and  preservation  of 
his  own  property  of  like  nature,  and 
good  faith  in  the  selection  of  the  agent 
to  whom  they  are  intrusted*,  are  as 
much  as  a  bailor  for  whose  accommo- 
dation deposits  are  received  and  held 
can  conscientiously  require.  Ray  v. 
Bank  of  Kentucky  (1874)  10  Bush. 
(Ky.)  344. 

One  who  receives  a  note  for  collec- 
tion is,  although  a  gratuitous  manda- 
tary* bound  to  proceed  with  reason- 
able care  and  diligence,  according  to 
the  terms  of  the  mandate,  and  is  lia- 
ble in  case  of  loss  occasioned  by  a 
failure  in  the  performance  of  this  ob- 
ligation. Fellowes  v.  Gordon  (1848) 
8  B.  Mon.  (Ky.)  415. 

See  also,  as  upholding  the  duty  of 
reasonable  care,  Ro«b  v.   Daugherty 
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(1906)  127  HL  App.  572;  Miles  v.  In- 
ternational  Hotel  Co.  (1912)  167  111. 
App.  440;  Johnson  v«  Reynolds  (1866) 
3  Kan.  257;  Huxley  v.  Hartzell.  (1869) 
44  Mo.  370;  Harrington  v.  Offenbach 
(1916)  163  N.  Y.  Supp.  423. 

It  is,  however^  error  to  charge  that 
the  bailee  of  a  gratuitous  deposit  is 
bound  to  use  reasonable  care  and  dili^ 
gence  in  keeping  the  thing  deposited, 
and  defining  ordinary  care  as  that  care 
whicli  men  of  common  sense  and  pru- 
dence usually  exercise  over  property 
of  their  own  similar  to  that  intrusted 
to  their  keeping  as  bailee.  Hale  v. 
•Rawallie  (1871)  8  Kan.  136,  1  Am. 
Neg.  Gas.  493. 

*-w]iat  is  reasanable  eare  depends  up- 
on oharaetev  and  cironaLstnnoes  of 
bailment* 

What  conatitutes  such  want  of  care 
as  will  charge  a  gratuitous  bailee  for 
loss  must  depend  very  much  upon  the 
circumstances  to  which  the  term  is  to 
be  applied.  First  Nat  Bank  v.  Ocean 
Nat.  Bank  (1878)  60  N.  Y.  278, 19  Am. 
Rep.  181. 

That  which  is  ^eat  care  and  dili- 
gence in  the  keeping  of  one  kind  of 
property  may  foe  gross  negligence  in 
respect  to  another  kind.  Hale  v.  Raw- 
allje  (1871)  8  Kan.  136,  1  Am.  Neg. 
Cas.  498. 

In  every  case  good  faith  requires  a 
bailee  without  reward  to  exercise  rear 
sonable  care;  and  what  is  reasonable 
care  must  materi^iy  depend  upon  the 
nature^  value,  and  quality  of  the  thing, 
its  liability  to  loss  and  injury,  the  cir- 
cumstances under  which  it  is  deposit* 
ed,  and  sometimes  upon  the  character 
and  confidence  and  particular  deal^ 
ings  of  the  parties.  Roas  v.  Daugher- 
ty  (1906)  127  HI.  App.  &72;  Miles  v. 
International  Hotel  Co.  (1912)  167 
IlL  App.  440;  Chicago  Hotel  Go.  v. 
Baumann  (1907)  131  lU.  App.  324; 
Jourdan  v.  Reed  (1865)  1  lQwa»  135; 
Johnson  V.  Reynolds  (1865)  3  Kan. 
257;  Jenkins  v.  Bacon  (1873)  111 
Mass.  373, 15  Am.  Rep.  S3,  1  Am.  Neg. 
Cas.  781 ;  Bddy  v.  Livingston  (1865)  35 
Mo.  487,  88  Am.  Dec.  122,  1  Am.  Neg. 
Cas.  799;  Grant  v.  Ludlow  (1857)  8 
Ohio  St  1;  Calyar  v.  Taylor  (1860) 
1  Coidw.  (Tenn.)  372, 1  Am.  Neg.  Cas. 
825;  Mariner  v.  Smith  (1871)  5  Heisfc 


(TennO  203,  1  Am.  Neg.  Cas.  831; 
RmiENOUR  V.  WooDWABD  (reported 
herewith)  ante^  1192. 

So,  the  degree  of  care  due  from  the 
depositary  may  depend  upon  the  char- 
acter and  customs  of  the  place  where 
the  goods  are  to  be  kept.  Griffith  v. 
Zipperwick  (1876)  28  Ohio  St.  388,  1 
Am.  Neg.  Cas.  545, 

The  reasonable  care  whjc^  yprannn- 
should  take  of  property  intrusted  to 
them  for  safe-keeping,  without  reward, 
will  necessarily  vary  with  its  nature, 
value,  and  situation,  and  the  bearing 
of  surrounding  circumstances  upon  its 
security.  The  business  of  the  bailee 
will  necessarily  have  some  effect  upon 
the  nature  of  the  care  required  of  him, 
as,  for  example,  in  the  case  of  bankers 
and  banking  institutions  having  spe- 
cial arrangements  by  vaults  and  other 
guards  to  protect  property  in  their 
custody.  Preston  v.  Prather  (1890) 
137  U.  S.  604,  34  L.  ed.  788,  11  Sup.  Ct. 
Rep.  162,  1  Am.  Neg.  Cas.  599. 

In  determining  what  is  gross  negli- 
gence the  nature  of  the  thing  bailed 
must  be  taken  into  consideration.  If 
it  be  of  little  value,  less  care  is  re- 
quired than  if  it  be  of  great  value. 
Care  and  diligence  are  to  be  propor- 
tional to  the  value  of  the  goods,  the 
temptation  and  facility  of  stealing 
them,  and  the  danger  of  losing  them. 
Tracy  v.  Wood  (1822)  3  Mason,  132, 
Fed.  Cas.  No.  14,130. 

The  question  of  negligence  will  de- 
pend in  some  degree  on  the  value  of 
the  article  to  be  kept.  What  would  be 
ordinary  care  in  relation  to  a  pound 
of  nails  would  be  gross  negligence  in 
relation  to  the  like  weight  of  gold  coin. 
Conner  v.  Winton  (1856)  8  Ind.  315,  65 
Am.  Dee.  761. 

Care  required  will  depend  much  up- 
on the  nature  of  the  goods  received. 
If  money  is  delivered,  it  is  to  receive 
more  care  than  common  property. 
Storer  v.  Gowen.(1841)  18  Me.  174. 

The  liability  of  the  bailee  may  de- 
pend upon  whether  he  was  informed  of 
the  valuable  character  of  the  deposit. 
Mechanics'  &  T.  Bank  v.  Gordon 
(1860)  5  La.  Ann.  604. 

Where  the  bailee  is  chargeable  with 
notice  that  the  subject  of  the  bailment 
is  of  more  than  ordinary  impoirtance. 
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special  care  is  required.  Joslyn  v. 
King  (1889)  27  Neb.  38,  4  L.R.A.  457, 
20  Am.  St.  Rep.  656,  42  N.  W.  756. 

If  the  mandatary  undertakes  to  pay 
or  carry  money  or  transmit  it,  and  the 
money  is  delivered  to  him  for  that  pur- 
pose, he  is  bound  to  perform  his  un- 
dertaking under  the  degree  of  care 
required,  and  subject  to  the  degree  of 
nNiponnihility  attached  to  such  an  un- 
dertaking. Skelley  v.  Kahn  (1855)  17 
III.  170. 

The  degree  of  care  required  must 
be  graded  by  the  nature  and  value  of 
the  property  and  the  risk  to  which  it 
is  exposed.  A  depositor  of  goods  or 
securities  for  safe-keeping  with  a  gra- 
tuitous bailee  can  only  claim  that  dili- 
gence which  a  person  of  common 
sense,  not  a  specialist  or  expert  in  a 
particular  department,  should  exercise 
in  such  .department.  First  Nat.  Bank 
V,  Ocean  Nat.  Bank  (1875)  60  N.  Y. 
278,  19  Am.  Rep.  181. 

The  rule  that  a  gratuitous  bailee  is 
responsible  only  for  the  want  of  care 
which  is  taken  by  the  most  inattentive 
cannot  be  applied  to  all  cases  of  bail- 
ment without  reward.  When  securi- 
ties are  deposited  with  banks  accus- 
tomed to  receive  such  deposits,  they 
are  lii^ble  for  any  loss  thereof  occur- 
ring through  the  want  of  that  degree 
of  care  which  good  business  men 
should  exercise  in  keeping  property 
of  such  value.  Gray  v.  Merriam 
(1893)  148  111.  179,  32  L.R.A.  769,  89 
Am.  St.  Rep.  172,  85  N.  E.  810,  1  Am. 
Neg.  Gas.  478. 

The  duty  of  banks  with  which  valu- 
able papers  have  been  left  for  safe- 
keeping is  to  be  measured  somewhat 
by  the  situation;  and  it  is  exacting  not 
too  much  to  require  that  banks  accus- 
tomed to  receive  such  deposits  exercise 
that  care  which  business  men  of  pru- 
dence would  exercise  in  keeping  prop- 
erty of  like  value  in  like  circum- 
stances. Sherwood  v.  Home  Sav.  Bank  ' 
(1906)  131  Iowa,  528,  109  N.  W.  9. 

In  respect  to  special  deposits,  for 
the  keeping  of  which  the  bank  receives 
no  compensation,  neither  the  bank  nor 
its  directorate  undertakes  to  exercise 
any  greater  care  than  the  depositor 
has  a  reasonable  right  to  suppose  is 
exercised  in  keeping  the  bank's  prop- 


erty of  like  description.  United  Soc. 
V.  Underwood  (1873)  9  Bush.  (Ky.) 
609,  15  Am.  Rep.  781. 

—  nay     be     qnalUled     by     depositor** 
knowledge  of  node  of  ke^piiiK. 

When  the  bailor  or  depositor  not 
only  knows  the  general  character  and 
habits  of  the  bailee  or  depositary,  but 
the  place  where  and  the  manner  in 
which  the  goods  deposited  are  to  be 
kept  by  him,  he  must  be  presumed  to 
assent  in  advance  that  his  goods  shall 
be  thus  treated;  and  if  under  such 
circumstances  they  are  damaged  or 
lost,  it  is  by  reason  of  his  own  fault  • 
or  folly.  He  should  not  have  intrust- 
ed them  with  such  a  depositary,  to  be 
kept  in  such  a  manner  and  place. 
Knowles  v.  Atlantic  &  St.  L.  R.  Co. 
(1854)  88  Me.  55,  61  Am.  Dec.  284. 

If  the  owner  agrees  that  the  goods 
may  be  kept  in  a  particular  place,  and 
they  are  lost  there  without  gross  neg- 
ligence or  fraud  on  the  part  of  the  de- 
positary, the  owner  takes  the  hazard 
and  cannot  complain.  McKay  v.  Ham- 
blin  (1866)  40  Miss.  472. 

The  depositor  is  in  all  cases  entitled 
to  such  security,  neither  less  nor 
greater,  as  the  course  of  business  be- 
tween him  and  the  depositary  shows 
to  have  been  mutually  intended  and 
expected  between  them.  White  v. 
Ck>mmonwealth  Nat.  Bank  (1866)  4 
Brewst.  (Pa;)  284,  Fed.  Gas.  No.  17,- 
544. 

One  who  has  intrusted  money  to 
another  for  deposit  in  a  bank,  knowing 
that  he  will  reach  the  town  after  bank- 
ing hours,  may  be  considered  implied- 
ly to  have  consented  to  the  deposit  of 
such  money  in  the  safe  of  a  third  per* 
son  for  safe-keeping.  Riubnour  v. 
Woodward  (reported  herewith),  ante, 
1192 

It  is  an  implied  condition  of  the  un- 
dertaking of  a  bank  accepting  securi- 
ties for  safe-keeping  without  reward, 
that  they  shall  be  kept  in  the  vault  of 
the  bank,  and  with  the  same  security 
as  the  bank  affords  to  valuables  and 
papers  of  like  character  of  its  own; 
though  a  less  degree  of  care  and  dili- 
gence is  required  than  if  such  securi- 
ties had  been  received  by  the  bank  for 
hire  and  reward,  or  for  some  tempo- 
rary use  of  its  own.    Whitney  v.  First 
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Nat.  Bank  (1882)  56  Vt  154,  45  Am. 
Rep.  598,  1  Am.  Nesr.  Gas.  582. 

One  who  deposits  securities  with  a 
bank  for  safe-keeping  does  so  with  the 
knowledge  that  some  officer  or  agent 
of  the  bank  will  have  physical  con- 
trol of  the  deposit.  If  the  bank  has 
selected  such  officer  or  agent,  to  whom 
this  duty  is  delegated,  with  due  re- 
gard  to  the  interest  intrusted  to  him, 
and  has  not  retained  him  under  cir- 
cumstances condemning  it  for  lack  of 
common  prudence  in  so  doing,  and  the 
deposit  is  lost  through  the  defalcation 
of  such  officer  or  agent,  the  risk  is 
that  of  the  depositor,  llie  mere  loss 
is  not  an  indication  of  bad  faith  on 
the  part  of  the  bank,  for  it  also  has 
confided  its  interest  with  the  delin- 
quent. It  may  be  that  it  did  not  know 
nor  have  reason  to  suspect  the  want 
of  integrity  in  its  officers.  Sherwood 
V.  Home  Sav.  Bank  (1906)  181  Iowa, 
528,  109  N.  W.  9. 

Persons  intrusting  securities  to  a 
bank  for  gratuitous  safe-keeping  do 
not  expect  that  the  depositary  shall 
do  more  than  place  the  deposit  in  the 
vault  or  strong  box  in  which  his  own 
money  or  valuables  are  kept,  and  per- 
nut  tiiem  to  remain  until  called  for 
by  the  depositor.  While  the  bank  must 
exercise  good  faith  in  the  selection  of 
its  agents  and  servants,  and  neither 
employ  nor  retain  in  its  employment 
any  person  having  access  to  the  de- 
posit whose  integrity  it  has  reason  to 
question,  still  it  is  not  unreasonable 
to  hold  that  as  the  corporation  risks 
the  honesty  of  its  agents  and  servants 
as  to  such  of  its  property  as  is  in- 
trusted to  their  keeping,  the  bailor 
who  iMtys  no  compensation  for  the 
services  received  takes  the  same  risk 
as  to  the  pl^operty  deposited.  Ray  v. 
Bank  of  Kentucky  (1874)  10  Bush. 
(Ky.)  844. 

But  a  mere  showing  to  a  depositor 
of  the  facilities  and  securities  of  the 
bank  does  not  amount  to  any  such  rep- 
resentation as  will  enhance  the  obli- 
gations of  the  banker  in  regard  to  de- 
posits by  such  depositor.  Hale  v.  Raw- 
allie  (1871)  8  Kan.  186,  1  Am.  Neg. 
Gas.  498. 

See  also,  as  holding  that  the  bailee's 
liability  may  be  qualified  by  the  d^ 


positor's  knowledge  of  the  mode  of 
keeping,  Schermer  v.  Neurath  (1880) 
54  Md«  491,  89  Am.  Rep.  897,  1  Am. 
Neg.  Gas.  775;  Gerrish  v.  Muskegon 
Sav.  Bank  (1904)  188  Mich.  46, 100  N. 
W.  1000,  4  Ann.  Gas.  1088, 17  Am.  Neg. 
Rep.  81;  Glover  v.  Burbidge  '(1887)  27 
S.  C.  805,  8  S.  E.  471,  1  Am.  Neg.  Gas. 
821.' 

Idabllity  as  affected  by  exprese  agree- 
meiit. 

A  bailee  or  mandatary  may,  of 
course,  enlarge,  or,  it  would  seem,  re- 
duce, the  extent  of  his  responsibility, 
by  express  agreement. 

Thus,  a  mandatary  or  bailee  with- 
out compensation  may  bind  himself  to 
be  answerable  even  for  casualties. 
Rutgers  v.  Lucet  (1800)  2  Johns.  Gas. 
(N.  Y.)  92. 

A  bailee  without  hire  is  liable  upon 
his  promise  to  deliver  safely.  Dela- 
ware Bank  v.  Smith  (1846)  1  Edm.  Sel. 
Gas,  (N.  Y.)  351. 

If  goods  are  delivered  to  one  to  be 
kept  safely,  though  the  defendant  had 
been  robbed  of  them,  detinue  will  lie 
against  him,  for  he  must  take  his  rem- 
edy against  the  thief  or  the  hundred 
as  he  can;  but  if  the  goods  were  de- 
livered to  him  to  take  care  of  them 
as  his  own  proper  goods,  etc.,  if  he  be 
robbed  of  them,  that  is  a  good  de- 
fense. Kettle  V.  Bromsall  (1838)  Wil- 
les.  Rep.  118,  125  Eng.  Reprint,  1087. 

The  statement  made  in  Lancaster 
Gounty  Nat.  Bank  v.  Smith  (1869)  62 
Pa,  47,  1  Am.  Neg.  Gas.  570,  that  a 
bailee,  although  acting  without  re- 
ward, cannot  stipulate  against  liabil- 
ity for  his  own  negligence,  does  not 
seem  to  be  well  considered. 

Mandatary  matt  ezeroise  degree  of  eare 
and  skill  adequate  to  performanoe  of 
bis  undertaking. 

One  who  takes  a  commission  upon 
himself,  although  without  reward,  is 
answerable  for  a  want  of  due  care  in 
its  performance.  Goggs  v.  Bernard 
(1708)  2  Ld.  Raym.  909,  92  Eng.  Re- 
print, 107,  5  Eng.  Rul,  Gas.  247,  1  Am.  » 
Neg.  Gas.  948. 

One  undertaking  to  act  as  agent  for 
another,  though  without  reward,  is 
liable  for  any  loss  resulting  from  his 
negligence  or  misconduct.  Battelle  v. 
Gushing  (1892)  21  D.  C.  59. 
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When  one  undertakes  gratuitously 
to  perfortn  some  act  with  respeet  to 
the  property  o£  another,  he  is  not 
bound  to  do  it;  but  if  the  act  is  per- 
formed, it  must  be  done  with  some  de- 
gree of  care,  and  the  mandatary  will 
be  held  responsible  for  any  injury  or 
loss  whi<!h  may  result  from  a  want 
of  due  care  in  the  manner  of  his  per- 
formance. Melbourne  v.  Louisville  & 
N.  R.  Co.  (1889)  88  Ala.  443,  6  So.  762. 

One  who  has  undertaken  to  act  on 
behalf  of  another,  though  without  re- 
ward^ is  bound  to  good  faith  and  ordi* 
nary  diligence  in  executing  what  he 
has  assumed  to  do.  Herrick  v.  Hodges 
(1859)  13  Cal.  431;  Samonset  v.  Mes- 
nager  (1895)  108  CaL  354,  41  Pac.  337; 
Schroeder  v«  Mauzy  (1911)  16  Cal. 
App.  443,  118  Pac.  459. 

A  gratuitous  agent  is  bound  to  act 
correctly  in  the  performance  of  the 
assumed  duty,  Montillet  v.  Bank  of 
United  States  (1823)  1  Mart.  N.  S. 
(La.)  365. 

An  agent,  whether  voluntary  and 
gratuitous!  or  for  compensation,  is  re- 
sponsible for  a  want  of  proper  care 
and  diligence.  Williams  v.  Higgins 
(1869)  30  Md.  404. 

One  who  undertakes  to  act  for  an- 
other, although  gratuitously,  is  bound 
to  use  a  due  diligence  and  attention 
adequate  to  Uie  trust  reposed  in  him, 
to  perform  his  engagement  with  good 
faith,  and  neither  to  do  anything  con- 
trary to  his  trust,  nor  omit  to  do  any- 
thing which  the  nature  of  his  trust  re- 
quires. Rutgers  v.  Lucet  (1800)  2 
Johns  Cas.  (N.  Y.)  92. 

If  a  mandatary  enter  upon  the  exe- 
cution of  the  business  submitted  to 
him,  he  is  bound  to  use  a  degree  of 
diligence  and  attention  adequate  to 
the  performance  of  his  undertaking, 
and  if  he  do  not,  and  dai;nage  ensue, 
he  is  liable  to  the  mandator  for  his 
misfeasance.  Kirtland  v.  Montgomery 
(1852)  1  Swan  (Tenn.)  452. 

The  general  principle  that  a  manda- 
tary is  only  liable  for  gross  neglect 
implies  a  certain  fidelity  on  his  part, 
and  the  exercise  of  such  care  and  pru- 
diance  as»  with  reference  to  the  par- 
ticular subject  of  the  bailment  and 
the  circumstances  of  the  particular 
case,  may  be  requisite  for  the  perf orm- 


aitce  of  his  undertaking.  Colyar  t. 
Taylor  (1860)  1  Coldw.  (Ten&)  S72, 
1  Am.  Neg.  Gas.  825. 

As  a  general  rule  a  mandataix 
whose  engagement  is  merely  gratui- 
tous is  bound  only  for  ordinary  dili- 
gence, and  liable  only  for  gross  n^- 
lecty  or  breach  of  good  faith.  Mar- 
shall v.  Nashville  R.  &  Light  Co. 
(1907)  118  Itenn.  254,  9  L.RJ:.mJS.) 
1246,  101  S.  W.  419,  12  Ann.  Gas.  67S. 

If  a  mandatary  merely  undertakes  to 
carry  the  article  from  one  place  ts 
another,  he  is  responsible  only  for 
gross  neglect  or  a  breach  of  good 
faith ;  but  if  he  undertakes  to  perfom 
gratuitously  some  work  or  service  re- 
lating to  it,  and  actually  enters  opoa 
the  execution  of  the  business,  then  he 
is  bound  to  use  a  degree  of  diligenee 
and  attention  suitable  to  the  undtt- 
taking  and  adequate  to  the  perform- 
ance of  it.  If  he  does  it  amiss  throui^ 
the  want  of  due  care,  by  which  damM* 
ensues  to  the  other  party;  an  aetioi 
will  lie  for  this  misfeasance,  and  the 
ptarty  thus  injured  can  recover  to  ike 
extent  of  the  injury.  Jones  ▼.  Parish 
(1845)  1  Pinney  (Wis.)  494»  1  Am. 
Neg.  Cas.  848. 

One  who,  as  an  act  of  kindness  and 
courtesy,  has  received  money  belonf- 
ing  to  another,  and  has  undertaken  to 
transmit  it  to  him,  is  t>ound  to  perform 
his  undertaking  in  good  faith,  asd 
with  due  diligence  and  attention  ade- 
quate to  the  trust  imposed  in  him. 
Eddy  V.  livingston  (1865)  B6  Me.  487. 
88  Am.  Dec.  122,  1  Am.  Nesr.  Cas.  799. 

The  captain  of  a  steamboat  who  hi/ 
undertaken  to  carry  a  sum  of  money 
from  place  to  place  is  boand  to  use  s 
degree  of  diligence  and  attention  ade- 
quate to  the  performance  of  the  trust. 
Jenkins  v.  Motlow  (1853)  1  Sneeci 
(Tenn.)  248,  60  Am.  Dec  164. 

A  gratuitous  mandatary  is  liable  fsr 
failure  to  use  due  diligence  in  collect- 
ing a  promissory  note.  Herzig  v.  Her- 
zig  (1910)  67  Misc.  250,  122  N.  T. 
Supp.  440. 

A  hank  from  which  securities  be^ 
longing  to  a  number  of  persons  have 
been  taken  by  burglars,  and  which  has 
undertaken  on  behalf  of  the  parties 
interested  to  negotiate  for  their  n- 
turn,  is  answerable  for  want  of  pn^ 
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6r  dili^renee,  skill,  and  care  in  the  peir- 
formance  of  such  an  undertaking. 
Wylie  ▼.  Northampton  Nat.  Bank 
(1886)  119  U.  S.  861,  80  L.  ed.  455,  7 
Sup.  Ct  Rep.  268. 

—  espeoially  wliere  lie  holds  hia&ielf  out 
as  possossini^  spedial  and  peculiar 
skilL 

When  a  man  undertakes  specially  to 
do  a  certain  thing,  he  is  chargeable 
for  his  neglect  in  doing  it,  because  he 
had  the  goods  committed  to  his  cus- 
tody upon  those  terms.  Coggs  v.  Bern- 
ard (1703)  2  Ld.  Raym.  909,  92  Eng. 
Reprint,  107,  5  Eng.  Rul.  Cas.  247,  1 
Am.  Neg.  Cas.  948. 

If  a  man  gratuitously  undertakes  to 
do  a  thing  to  the  best  of  his  skill, 
where  his  situation  or  profession  is 
such  as  to  imply  skill,  an  omission  of 
that  skill  is  imputable  to  him  as  gross 
negligence.  Shiells  v.  Blackburne 
(1789)  1  H.  Bl.  159,  126  Eng.  Reprint, 
94,  2  Revised  Rep.  750. 

A  gratuitous  bailee  whose  profes- 
sion or  situation  is  such  as  to  imply 
the  possession  of  competent  skill  is 
liable  for  the  neglect  to  use  it.  Wil- 
son V.  Brett  (1843)  11  Mees.  &  W.  113, 
152  Eng.  Reprint,  787,  12  L.  J.  Exch. 
N,  S.  264. 

Where  the  profession  of  the  bailee 
requires  skill,  a  want  of  skill  is  im- 
putable as  gross  neglect.  Stanton  v. 
Bell  (1822)  9  N.  C.  (2  Hawks)  145,  11 
Am.  Dec.  744. 

If  he  who  undertakes  the  business 
of  another  is  capable  of  managing  it 
and  neglects  to  do  so  with  due  care, 
he  is  answerable.  If  he  is  not  capable, 
he  is  still  answerable,  for  he  ought  not 
to  have  engaged  to  do  that  which  he 
could  not  perform,  and  this  is  true  in 
cases  of  gratuitous  agencies  as  in 
others.  Durnford  v.  Patterson  (1820) 
7  Mart.  (La.)  460,  12  Am.  Dec.  514. 

The  rule  that  an  agent  acting  with- 
out compensation  and  solely  for  the 
accommodation  of  the  principal  is  lia- 
ble only  for  gross  neglect  is  subject  to 
qualification  in  the  case  of  agents  who 
hold  themselves  out  as  possessing 
special  and  peculiar  skill  in  the  sub- 
ject-matter of  the  ag-ency.  Yates  v. 
Ley  (1917)  121  Va.  265,  92  S.  E.  887. 


«*1iiii  is  boand  only  to  exercise  ordt- 
mmaey  diligeaee  ivlieve  Cite  undertak- 
ing is  aneh  as  te  r^qnlre  tlic  employ- 
ment of  skill  ivkieh  he  does  not  im- 
pliedly represent  kimself  to  possess. 

An  agent  without  reward  will  not 
be  required  to  use  xhore  diligence  than 
would  be  used  by  a  prudent  man  in 
the  management  of  his  own  affairs. 
Pate  V.  M'Clure  (1826)  4  Rand.  (Va.) 
164. 

If  one  not  in  business  as  a  collect- 
ing agent,  or  holding  himself  out  as 
such,  is  requested  by  a  friend  to  col- 
lect a  particular  debt  for  him,  and  he 
undertakes  to  do  so  without  compen- 
sation, he  is  not  liable  for  loss  without 
proof  of  his  negligence.  Nixon  v.  Bo- 
gin  (1886)  26  a  C.  611,  2  S.  E.  302. 

One  who  voluntarily  undertakes  to 
collect  claims  for  another  without 
compensation  is  bound  to  use  only  or- 
dinary diligence.  Moore  v.  Grholson 
(1857)  84  Miss.  372. 

A  gratuitous  agent  who  has  under- 
taken to  collect  notes  for  another,  and 
has  entered  upon  the  diities  of  the 
agency,  is  bound  to  use  such  diligence 
as  becomes  a  prudent  man  in  refer- 
ence to  his  own  interests.  Anthony  v. 
Smith  (1848)  9  Humph.  (Tenn.)  508. 

One  who  has  gratuitously  undertak- 
en to  collect  a  note  for  another  must 
exercise  ordinary  diligence  in  respect 
thereto.  Kincheloe  v.  Prieste  (1886) 
89  Mo.  240,  58  Am.  Rep.  117,  1  S.  W. 
235,  1  Am.  Neg.  Gas.  794. 

An  agent  who  performs  gratuitous 
services,  and  who  is  permitted  to  do  so 
not  because  of  his  holding  himself 
out  to  be  particularly  skilled  in  the 
matter,  is  only  liable  for  the  fair  ex- 
ercise of  such  capacity  as  he  pos- 
sesses. Briere  v.  Taylor  (1905)  126 
Wis.  847,  105  N,  W.  817. 

One  who  orders  piping  for  the  ac- 
commodation of  another,  without  com- 
pensation, is  not  liable  for  an  error 
of  judgment  as  to  the  quantity  re- 
quired. Chapman  v.  Glem^its  (1900) 
22  Ky.  L.  Rep.  17,  56  S.  W.  646. 

Oondnet  of  elass  as  standard  of  eare. 

The  question  whether  the  standard 
of  care  required  is  to  be  measured  by 
the  conduct  of  gratuitous  bailees  as 
a  class,  or  of  the  particular  bailee  as 
an  individual,  is  one  which,  curiously 
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When  one  undertakes  gratuitously 
to  perform  some  act  with  respect  to 
the  property  o£  another,  he  is  not 
bound  to  do  it;  but  if  the  act  is  per- 
formed, it  must  be  done  with  some  de- 
gree of  care,  and  the  mandatary  will 
be  held  responsible  for  any  injury  or 
loss  whi<:h  may  result  from  a  want 
of  due  care  in  the  manner  of  his  per- 
formance. Melbourne  v.  Louisville  & 
N.  R.  Co.  (1889)  88  Ala.  443,  6  So.  762. 

One  who  has  undertaken  to  act  on 
behalf  of  another,  though  without  re- 
ward^ is  bound  to  good  faith  and  ordi- 
nary diligence  in  executing  what  he 
has  assumed  to  do.  Herrick  v.  Hodges 
(1859)  13  CaL  431;  Samonset  v.  Mes- 
nager  (1895)  108  CaL  354,  41  Pac.  337; 
Schroeder  v«  Mauzy  (1911)  16  Cal. 
App.  443,  118  Pac.  459. 

A  gratuitous  agent  is  bound  to  act 
correctly  in  the  performance  of  the 
assumed  duty.  Montillet  v.  Bank  of 
United  States  (1823)  1  Mart.  N.  S. 
(La«)  365. 

An  agent,  whether  voluntary  and 
gratuitous,  or  for  compensation,  is  re- 
sponsible for  a  want  of  proper  care 
and  diligence.  Williams  v.  Higgins 
(1869)  30  Md.  404. 

One  who  undertakes  to  act  for  an* 
other,  although  gratuitously,  is  bound 
to  use  a  due  diligence  and  attention 
adequate  to  Uie  trust  reposed  in  him, 
to  perform  his  engagement  with  good 
faith,  and  neither  to  do  anything  con- 
trary to  his  trust,  nor  omit  to  do  any- 
thing which  the  nature  of  his  trust  re- 
quires. Rutgers  v.  Lucet  (1800)  2 
Johns  Cas.  (N.  Y.)  92. 

If  a  mandatary  enter  upon  the  exe- 
cution of  the  business  submitted  to 
him,  he  is  bound  to  use  a  degree  of 
diligence  and  attention  adequate  to 
the  performance  of  his  undertaking, 
and  if  he  do  not,  and  dai;nage  ensue, 
he  is  liable  to  the  mandator  for  his 
misfeasance.  Kirtland  v.  Montgomery 
(1852)  1  Swan  (Tenn.)  452. 

The  general  principle  that  a  manda- 
tary is  only  liable  for  gross  neglect 
implies  a  certain  fidelity  on  his  part, 
and  the  exercise  of  such  care  and  pru- 
dence aSft  with  reference  to  the  par- 
ticular subject  of  the  bailment  and 
the  circumstances  of  the  particular 
case,  may  be  requisite  for  the  perform- 


ance of  his  undertaking.  Colyar  v. 
Taylor  (1860)  1  Coldw.  (Tented)  372, 
1  Am.  Neg.  Gas.  825. 

As  a  general  rule  a  mandatary 
whose  engagement  is  merely  gratui- 
tous is  bound  only  for  ordinary  dili^ 
gence,  and  liable  only  for  gross  neg- 
lect, or  breach  of  good  faith.  Mar- 
shall v.  Nashville  R.  &  Light  Co. 
(1907)  118  Tenn.  254,  9  L.R.A.(N.S.) 
1246,  101  S.  W.  419,  12  Ann.  Cas.  675. 

If  a  mandatary  merely  undertakes  to 
carry  the  article  from  one  place  to 
another^  he  is  responsible  only  for 
gross  neglect  or  a  breach  of  good 
faith ;  but  if  he  undertakes  to  perform 
gratuitously  some  work  or  service  re- 
lating to  it,  and  actually  enters  upon 
the  execution  of  the  business,  then  he 
is  bound  to  use  a  degree  of  diligence 
and  attention  suitable  to  the  under- 
taking and  adequate  to  the  perform- 
ance of  it.  If  he  does  it  amiss  through 
the  want  of  due  care,  by  which  damage 
ensues  to  the  other  party;  an  action 
will  lie  for  this  misfeasance,  and  the 
piarty  thus  injured  can  recover  to  the 
extent  of  the  injury.  Jones  v.  Parish 
(1845)  1  Pinney  (Wis.)  494,  1  Am. 
Neg.  Cas.  848. 

One  who,  as  an  act  of  kindness  and 
courtesy,  has  received  money  belong- 
ing to  another,  and  has  undertaken  to 
transmit  it  to  him,  is  loound  to  perform 
his  undertaking  in  good  faith,  and 
with  due  diligence  and  attention  ade- 
quate to  the  trust  imposed  in  him. 
Eddy  V.  Livingston  (1865)  36  Mo.  487, 
88  Am.  Dec.  122,  1  Am.  Neg*  Cas.  799. 

The  captain  of  a  steamboat  who  ha^ 
undertaken  to  carry  a  sum  of  money 
from  place  to  place  is  bound  to  use  a 
degree  of  diligence  and  attention  ade- 
quate to  the  performance  of  the  trust. 
Jenkins  v.  Motlow  (1853)  1  Sneed 
(Tenn.)  248,  60  Am.  Dec.  164. 

A  gratuitous  mandatary  is  liable  for 
failure  to  use  due  diligence  in  collect- 
ing a  promissory  note.  Herzig  v.  Her- 
zig  (1910)  67  Misc.  250,  122  N.  Y. 
Supp.  440. 

A  batik  from  which  securities  be- 
longing to  a  number  of  persons  have 
been  taken  by  burglars,  and  which  ha^ 
undertaken  on  behalf  of  the  parties 
interested  to  negotiate  for  their  re- 
turn, is  answerable  for  want  of  prop- 
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er  ^diligence,  skill,  and  care  in  the  per- 
formance of  such  an  undertaking. 
Wylie  ▼.  Northampton  Nat.  Bank 
(1886)  119  U.  S.  361,  30  L.  ed.  455,  7 
Sup.  Ct  Rep.  268. 

—  especially  where  he  hold*  hia&ielf  out 
as  possessing  speoiisl  and  peculiar 
skilL 

When  a  man  undertakes  specially  to 
do  a  certain  thing,  he  is  chargeable 
for  his  neglect  in  doing  it,  because  he 
had  the  goods  committed  to  his  cus- 
tody upon  those  terms.  Coggs  v.  Bern- 
ard (1703)  2  Ld.  Raym.  909,  92  Eng. 
Heprint^  107,  5  Eng.  Rul.  Cas.  247,  1 
Am.  Neg.  Cas.  948. 

If  a  man  gratuitously  undertakes  to 
do  a  thing  to  the  best  of  his  skill, 
where  his  situation  or  profession  is 
such  as  to  imply  skill,  an  omission  of 
that  skill  is  imputable  to  him  as  gross 
negligence.  Shiells  v.  Blackburne 
(1789)  1  H.  BI.  159,  126  Eng.  Reprint, 
94,  2  Revised  Rep.  750. 

A  gratuitous  bailee  whose  profes- 
sion or  situation  is  such  as  to  imply 
the  possession  of  competent  skill  is 
liable  for  the  neglect  to  use  it.  Wil- 
son V.  Brett  (1843)  11  Mees.  &  W.  113, 
152  Eng.  Reprint,  737,  12  L.  J.  Exch. 
N,  S.  264. 

Where  the  profession  of  the  bailee 
requires  skill,  a  want  of  skill  is  im- 
putable as  gross  neglect.  Stanton  v. 
Bell  (1822)  9  N.  C.  (2  Hawks)  145,  11 
Am.  Dec.  744. 

If  he  who  undertakes  the  business 
of  another  is  capable  of  managing  it 
and  neglects  to  do  so  with  due  care, 
he  is  answerable.  If  he  is  not  capable, 
he  is  still  answerable,  for  he  ought  not 
to  have  engaged  to  do  that  which  he 
could  not  perform,  and  this  is  true  in 
cases  of  gratuitous  agencies  as  in 
others.  Durnford  v.  Patterson  (1820) 
7  Mart.  (La.)  460,  12  Am.  Dec.  514. 

The  rule  that  an  agent  acting  with- 
out compensation  and  solely  for  the 
accommodation  of  the  principal  is  lia- 
ble only  for  gross  neglect  is  subject  to 
qualification  in  the  case  of  agents  who 
hold  themselves  out  as  possessing 
special  and  peculiar  skill  in  the  sub- 
ject-tnatter  of  the  agency.  Yates  v. 
Ley  (1917)  121  Va.  265,  92  S.  E.  837. 


«*bni  is  bound  only  to  exe»eiee  ordt- 
navy  diligeaee  wlieve  die  nndertak- 
ing  le  aveh  as  to  reqnlre  the  employ- 
meut  of  skill  whieh  he  does  not  im- 
pliedly vepvesent  himself  to  possess. 

An  agent  without  reward  will  not 
be  required  to  use  ihore  diligence  than 
would  be  used  by  a  prudent  man  in 
the  management  of  his  own  affairs. 
Pate  V.  M'Clure  (182G)  4  Rand.  (Va.) 
164. 

If  one  not  in  business  as  a  collect- 
ing agent,  or  holding  himself  out  as 
such,  is  requested  by  a  friend  to  col- 
lect a  particular  debt  for  him,  and  he 
undertalces  to  do  so  without  compen- 
sation, he  is  not  liable  for  loss  without 
proof  of  his  negligence.  Nixon  v.  Bo- 
gin  (1886)  26  S.  C.  611,  2  S.  E.  302. 

One  who  voluntarily  undertakes  to 
collect  claims  for  another  without 
compensation  is  bound  to  use  only  or- 
dinary diligence.  Moore  v.  Gholson 
(1857)  84  Miss.  372. 
•  A  gratuitous  agent  who  has  under- 
taken to  collect  notes  for  another,  and 
has  entered  upon  the  duties  of  the 
agency,  is  bound  to  use  such  diligence 
as  becomes  a  prudent  man  in  refer- 
ence to  his  own  interests.  Anthony  v. 
Smith  (1848)  9  Humph.  (Tenn.)  508. 

One  who  has  gratuitously  undertak- 
en to  collect  a  note  for  another  must 
exercise  ordinary  diligence  in  respect 
thereto.  .Kincheloe  v.  Prieste  (1886) 
89  Mo.  240,  58  Am.  Rep.  117,  1  S.  W. 
235,  1  Am.  Neg.  Cas.  794. 

An  agent  who  performs  gratuitous 
services,  and  who  is  permitted  to  do  so 
not  because  of  his  holding  himself 
out  to  be  particularly  skilled  in  the 
matter,  is  only  liable  for  the  fair  ex- 
ercise of  such  capacity  as  he  pos- 
sesses. Briere  v.  Taylor  (1905)  126 
Wis.  347,  105  N.  W.  817. 

One  who  orders  piping  for  the  ac- 
commodation of  another,  without  com- 
pensation, is  not  liable  for  an  error 
of  judgment  as  to  the  quantity  re- 
quired. Chapman  v.  Clements  (1900) 
22  Ky.  L.  Rep.  17,  56  S.  W.  646. 

Conduct  of  class  as  standard  of  care. 

The  question  whether  the  standard 
of  care  required  is  to  be  measured  by 
the  conduct  of  gratuitous  bailees  as 
a  class,  or  of  the  particular  bailee  as 
an  individual^  is  one  which,  curiously 
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enough,  seems  to  have  aroused  very 
little  judicial  discussion.  Ordinarily 
it  seems  to  have  been  assumed  that  the 
correctness  of  the  bailee's  conduct  in 
the  individual  instance  is  to  be  tested 
by  the  conduct  of  men  generally,  in 
a  similar  situation,  rather  than  by  the 
inquiry  whether  such  conduct  was 
such  as  might  reasonably  be  expected 
of  such  an  individual  as  the  bailee. 
Doubtless  the  former  is  the  test,  ex 
necessitate,  where  there  is  no  evidence 
of  the  known  idiosyncracies  of  the 
bailee;  but  it  is  palpably  unjust  if  I 
am  permitted  to  hold  my  notoriously 
careless  or  absent-minded'  friend 
Henry  Zany,  to  whom  I  have  intrusted 
my  Liberty  bonds,  liable  for  failure 
to  exercise  the  same  precautions  that 
might  reasonably  be  expected  under 
like  circumstances  of  my  other  friend, 
John  Spotcash,  the  successful  mer- 
chant. The  decisions  on  the  point, 
however,  are  apparently  in  conflict. 

Thus  in  Mechanics'  &  T.  Bank  v. 
Gordon  (1850)  5  La.  Ann.  604,  it  is 
said  that  a -mandatary  acting  without 
reward  is  bound  to  use  the' same  dili- 
gence that  he  uses  in  the  care  of  his 
own  property,  and  as  it  would  not  be 
permitted  to  men  to  plead  that  they 
were  more  negligent  than  men  ordi- 
narily are,  the  true  rule  is  that  gratu- 
itous bailees  are  required  to  exercise 
the  diligence  which  men  of  common 
prudence  ordinarily  use. 

So,  in  Merchants'  Nat.  Bank  v.  Guil- 
martin  (1893)  93  Ga.  503,  44  Am.  St. 
Rep.  182,  21  S.  E.  55,  it  is  said  that 
the  conduct  of  men  of  common  sense, 
«s  a  class,  in  the  care  of  their  own 
property,  is  the  standard. 

On  the  other  hand,  in  Foster  v.  Es- 
sex Bank  (1821)  17  Mass.  479,  9  Am. 
Dec.  168,  1  Am.  Neg.  Gas.  502,  it  is 
said  that  the  degree  of  care  which  is 
necessary  to  avoid  the  imputation  of 
bad  faith  is  measured  by  the  careful- 
ness which  the  depositary  uses  to- 
wards his  own  property  of  similar 
kind.  For,  although  that  may  be  so 
slight  as  to  amount  even  to  careless- 
ness in  another,  yet  the  depositor  has 
no  reason  to  expect  a  change  of  char- 
acter in  favor  of  his  particular  inter- 
est, and  it  is  his  own  folly  to  trust 
one  who  is  not  able  or  willing  to  sup- 


erintend with  dilig^ice  his  own  con- 
cerns. 

The  gross  negligence  for  which  an 
agent  acting  without  compensation 
will  be  liable  is  a  question  of  fact,  to 
be  determined  by  reference  to  all  the 
circumstances  of  the  case,  including 
the  subject-matter  and  objects  of  his 
agency  and  the  known  character,  qual- 
ification, and  relations  of  the  parties. 
What  would  be  but  slight  negligence 
in  the  treatment  of  a  matter  of  trifling 
importance  might  perhaps  be  gross 
negligence  in  dealing  with  concemjs  of 
momentous  interest.  And  a  stupid  and 
ignorant  man,  while  devoting  all  his 
powers  to  the  duties  of  his  agency, 
might  be  guilty  of  blunders  of  omis- 
sion or  commission  which  in  one  of 
higher  qualification  would  be  strong 
or  conclusive  evidence  of  culpable  de- 
linquency. Grant  v.  Ludlow  (1857) 
8  Ohio  St.  1. 

The  duty  which  the  law  imposes  on 
gratuitous  bailees  is  that  the  bailee 
shall  act  in  good  faith,  that  is,  shall 
use  the  degree  of  care  in  the  perform- 
ance of  the  undertaking  which  is 
measured  by  the  carefulness  which 
the  depositary  uses  toward  his  own 
property  of  similar  }cind,  under  like 
circumstances.  Rubin  v.  Huhn  (re- 
ported herewith)  ante,  1190. 

Uability  of  bailee  m»  qnestion  for  oowt 
or  Jnry. 

The  line  of  distinction  between  what 
is  and  what  is  not  sufficient  diligence 
in  the  bailee  under  the  circumstances 
is  nice,  and  difficult  to  draw.  Skelley 
V.  Kahn  (1855)  17  IlL  170. 

What  constitutes  gross  negligence 
cannot  be  determined  by  any  rule 
which  will  furnish  a  reliable  test  in 
all  cases.  It  must  be  determined  as  a 
question  of  fact  in  each  particular 
case  by  the  jury,  under  proper  instruc- 
tions from  the  court. 

United  States. — Preston  v.  Prather 
(1890)  187  U.  S.  604,  84  L.  ed.  788,  11 
Sup.  Ct.  Rep.  162, 1  Am.  Neg.  Gas.  599; 
Tracy  ▼.  Wood  (1822)  8  Mason,  182, 
Fed.  Gas.  No.  14,180. 

Arkansas  —  GuUedge  ▼.  Howard 
(1861)  23  Ark.  61,  1  Am.  Neg.  Gas. 
752;  Baker  v.  Bailey  (1912)  103  Ark. 
12,  39  L.RJl.(N.S.)  1085,  145  S.  W. 
532. 
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Georgia.  —  McNabb  v.  Lockhart 
(1865)  18  Ga.  495,  1  Am.  Neg.  Gas. 
754;  Stewart  y.  Head  (1888)  70  Ga. 
449. 

lUinoisL— Skelley  v.  Kahn  (1855)  17 
111.  170. 

Kentucky, — Green  v.  HoUingsworth 
(1837)  5  Dana,  174,  30  Am.  Dec.  680, 
1  Am.  Neg.  Gas.  771. 

Maine. — Storer  v.  Gowen  (1841)  18 
Me.  174. 

Massachusetts.  —  Whitney  v.  Lee 
(1844)  8  Met.  91,  1  Am.  Neg.  Cas.  789. 

Missouri.  —  Eddy  v.  Livingston 
(1865)  36  Mo.  487,  88  Am.  Dec.  122,  1 
Am.  Neg.  Gas.  799. 

New  York.  —  Patriska  v.  Kronk 
(1908)  67  Misc.  552,  109  N.  Y.  Supp. 
1092;  Bean  v.  Ford  (1909)  65  Misc. 
481,  119  N.  Y.  Supp.  1074. 

North  Carolina. — ^Bland  v.  Womack 
(1818)  6  N.  G.  (2  Murph.)  373,  1  Am. 
Neg.  Gas.  811. 

Ohio.— Griffith  v.  Zipperwick  (1876) 
28  Ohio  St.  388,  1  Am.  Neg.  Gas.  645. 

Pennsylvania.  —  Lancaster  County 
Nat.  Bank  v.  Smith  (1869)  62  Pa.  47, 
1  Am.  Neg.  Cas.  570. 

Tennessee. — ^Kirtland  v.  Montgom- 
ery (1852)  1  Swan,  452. 

Texas. — Fulton  v.  Alexander  (1858) 
21  Tex.  148,  1  Am.  Neg.  Cas.  836. 

Virginia.  —  Carrington  v.  Ficklin 
(1880)  32  Gratt.  670. 

Wisconsin. — Jones  v.  Parish  (1845) 
1  Piniiey,  494,  1  Am.  Neg.  Cas.  848. 

England.  —  Doorman  v.  Jenkins 
(1884)  2  Ad.  &  El.  266,  111  Eng.  Re- 
print, 99,  4  L.  J.  K.  B.  N.  S,  29,  4  Nev. 
&  M.  170. 

But  where  the  proof  offered  by  the 
plaintiff  is  wholly  insufficient  to  justi- 
fy a  jury  reasonably  to  find  the  want 
of  such  ordinary  diligence,  it  is  with- 
in the  province  of  the  court  to  so  in- 
struct the  jury.  Schermer  ▼.  Neurath 
(1880)  54  Md.  491,  39  Am.  Rep.  397, 
1  Am.  Neg.  Cas.  775 ;  Cadwell  v.  Penin- 
sular State  Bank  (1917)  195  Mich. 
407,  162  N.  W.  89;  Gerrish  v.  Muske- 
gon Sav.  Bank  (1904)  138  Mich.  46, 
100  N.  W.  1000,  4  Ann.  Cas.  1083,  17 
Am.  Neg.  Rep.  81 ;  Cannon  River  Mf rs. 
Asso.  V.  First  Nat.  Bank  (1887)  37 
Minn.  394,  34  N.  W.  741,  1  Am.  Neg. 
Cas.  531 ;  Hibemia  Bldg.  Asso.  v.  Mc- 
Grath  (1893)  154  Pa.  296,  35  Amu  St 


Rep.  828,  26  Atl.  377;  Hirsh  v.  Ander- 
son  Hotel  Co.  (1914)  58  Pa.  Super  Ct. 
387;  Spooner  v.  Mattoon  (1868)  40 
Vt.  300,  94  Am.  Dec.  896,  1  Am.  Neg. 
Cas.  841 ;  Whitney  v.  First  Nat.  Bank 
(1882)  56  Vt.  154,  45  Am.  Rep.  698, 
1  Am.  Neg.  Cas.  682. 

Presnmptioiis  arising  from  fact  that 
depositary  vsod  the  tamo  oaro  as  to 
liis  o^nk  property. 

The  degree  of  care  which  is  neces- 
sary to  avoid  the  imputation  of  bad 
faith  is  estimated  by  the  carefulness 
which  the  depositary  uses  towards  his 
own  property  of  a  similar  kind.  Lloyd 
V.  West  Branch  Bank  (1850)  15  Pa. 
172,  53  Am,  Dec.  683,  1  Am.  Neg.  Cas. 
674;  Ray  v.  Bank  of  Kentucky  (1874) 
10  Bush.  (Ky.)  344. 

It  will  be  difficult  to  presume  fraud 
where  the  bailee  was  equally  a  loser 
with  the  bailor.  McLean  v.  Ruther- 
ford (1843)  8  Mo.  109. 

A  gratuitous  bailee  is  bound  to  the 
exercise  of  good  faith ;  and  if  he  keeps 
the  goods  intrusted  to  him  with  less 
care  than  he  keeps  his  own  of  the  same 
kind,  this  is  a  circumstance  from 
which  a  jury  might  well  infer  a  want 
of  good  faith;  but  the  keeping  of  them 
as  his  own  is  an  argument  of  his  hon- 
esty. Griffith  V.  Zipperwick  (1876)  28 
Ohio  St.  388,  1  Am.  Neg.  Cas.  646. 

So,  also,  that  the  bailee  has  dealt 
with  his  own  goods  and  the  bailor's  in 
the  same  way  will  raise  a  presumption 
of  adequate  diligence.  First  Nat. 
Bank  v.  Graham  (1875)  79  Pa*  106,  21 
Am.  Rep.  49. 

This,  however,  is  not  conclusive,  as 
he  may  have  been  grossly  negligent 
as  to  his  own  property.  Carico  v.  Fi- 
delity Invest.  Co.  (1894)  5  Colo.  App. 
66,  37  Pac.  29;  Ray  v.  Bank  of  Ken- 
tucky (1874)  10  Bush.  (Ky.)  344; 
Pattison  v.  Syracuse  Nat.  Bank  (1880) 
80  N.  Y.  82,  36  Am.  Rep.  682;  Pat- 
riska V.  Kronk  (1908)  57  Misc.  662, 
109  N.  Y.  Supp.  1092 ;  Griffith  v.  Zipper- 
wick (1876)  28  Ohio  St.  388,  1  Am. 
Neg.  Cas.  545;  Colyar  v.  Taylor  (1860) 
1  Coldw.  (Tenn.)  372, 1  Am.  Neg.  Cas. 
825. 

It  is  not  enough  that  a  bailee  takes 
the  same  care  of  the  property  bailed 
as  he  does  of  his  own,  the  conduct  of 
men  of  common  sense,  as  a  class,  in 
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the  care  of  their  own  property,  being 
the  standard.  Merchants'  Nat.  Bank 
V.  Guilmartin  (1893)  93  €a.  503,  44 
Am.  St.  Rep.  182,  21  S.  E.  55. 

h,  Inatances   of  failure   to   exercine  re- 

quiaite  care. 

As  to  the  liability  of  a  bailee  for 
loss  or  injury  occurring  after  tie  has 
notified  the  bailor  of  his  wish  to  term- 
inate the  bailment,  see  IV.  b,  infra. 

There  are  some  decisions  which,  up- 
on casual  inspection,  may  be  thought 
to  turn  on  a  want  of  due  care,  but 
which  are  in  reality  based  on  the  fact 
that  the  bailee  departed  from  the  im- 
plied terms  of  the  bailment;  as  in  the 
case  of  the  sea  captain  who,  becoming 
the  involuntary  bailee  of  a  chest  sent 
on  board  his  vessel  by  an  intending 
passenger,  who  did  not  join  the  ship, 
caused  it  to  be  opened,  and,  finding  a 
bag  of  money  therein,  locked  the  bag 
up  in  his  cabin  for  safe-keeping,  and 
who  was  held  liable  for  its  loss  by 
theft.  These  will  be  found  under  sub- 
division v.,  infra. 

—  lu  keeping,  oarrying,  or  traaflinittiiis 
noney. 

It  is  gross  negligence  for  one  who 
has  gratuitously  undertaken  to  trans- 
mit money  to  another  to  intrust  it  for 
that  purpose  to  one  who  has  recently 
entered  the  employ  of  such  other,  with- 
out the  presentation  of  the  usual  draft 
or  order  therefor.     Skelley  v.  Kahn 

(1855)  17  Ul.  170. 

Gross  negligence  on  the  part  of  a 
gratuitous  bailee  of  a  package  of  bank 
notes  is  fairly  to  be  inferred  from  the 
fact  that  he  can  give  no  account  what- 
ever of  the  disposition  of  the  package 
after    receiving    it.      Boyd    v.    Estis 

(1856)  11  La.  Ann.  704. 

It  is  competent  for  the  jury  to  find 
that  the  keeping  of  money  in  a  bedtick 
is  gross  negligence  on  the  part  of  a 
gratuitoua  bailee.  Patriska  v.  Kronk 
(1908)  67  Misc.  552,  109  N.  Y.  Supp, 
1092. 

In  Bland  v.  Womack  (1818)  6  N,  C, 
(2  Murph.)  878,  1  Am.  Neg.  Gas.  811, 
it  was  held  that  the  jury  were  war- 
ranted in  finding  one  to  whom  money 
had  been  intrusted  for  the  purchase  of 
goods  to  have  been  guilty  of  a  want 
of  due  care,  where  he  placed  such 


money  in  a  pocketbook,  which  he  de- 
posited in  the  outside  pocket  of  his 
coat,  and  the  money  in  some  way  was 
lost,  where  funds  of  his  own,  which  he 
kept  in  the  breast  pocket  of  his  coat, 
were  not  lost. 

The  jury  were  warranted  in  finding 
the  captain  of  a  steamboat  liable  for 
the  loss  by  theft  of  a  sum  of  money 
placed  in  the  steamer's  safe  for  safe- 
keeping, where  the  danger  of  robbery 
was  known,  and  it  was  possible  to  pass 
into  the  room  where  the  safe  was 
from  an  adjoining  room,  the  door  of 
which  was  not  locked,  and  the  robbery 
was.  committed  in  the  dajrtime^  while 
the  officers  of  the  vessel  were  engaged 
on  the  levee.  Jenkins  v.  Motlow 
(1863)  1  Sneed  (Tenn.)  248,  60  Am. 
Dec.  154. 

Where  one  who  has  received  a  sum 
of  money  from  another,  for  the  special 
purpose  of  taking  it  to  a  bank,  paying 
it  to  the  cashier,  and  having  it  in- 
dorsed upon  such  other's  note,  on  his 
way  to  the  bank  met  the  teller  and 
handed  it  to  him,  the  jury  is  not  war- 
ranted in  finding  a  verdict  for  the  de- 
fendant, the  mandatary  not  having 
used  a  degree  of  diligence  and  atten- 
tion adequate  to  the  performance  of 
his  undertaking.  Jones  v.  Parish 
(1846)  1  Pinney  (Wia)  494,  1  Am. 
Neg.  Gas.  848. 

It  is  competent  for  the  jury  to  find 
the  bailee  of  money  guilty  of  gross 
negligence  in  keeping  it  in  a  cash  box 
with  his  own  in  the  taproom  of  a  pub- 
lic house,  open  to  the  public.  Door- 
man V.  Jenkins  (1834)  2  Ad.  &  El.  256, 
111  Eng.  Reprint,  99,  4  L.  J.  K.  B.  N. 
S.  99,  4  Nev.  &  M.  170. 

•*•  in  keepijis  of  ■•envlties  by  baaUsk 

It  seems  proper  to  caution  the  read- 
er that  the  question  of  the  liability  of 
banks  with  respect  to  securities  in- 
trusted to  their  care  is  broader  than 
the  particular  aspect  herein  touched 
on.  This  note  is  concerned  only  with 
the  duty  and  liability  of  gratuitous 
bailees;  and  it  will  be  found  that  some 
courts  have  seized  upon  some  incident- 
al advantage,  real  or  imaginary,  ac- 
cruing to  the  bank  from  the  keeping 
of  securities  for  a  depositor,  as  c<m- 
stituting  the  bank  a  bailee  for  reward, 
although  other  courts,  under  like  cir- 
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cumstances,  have  treated  the  bank  as 
a  srratuitous  bailee. 

It  is  an  act  of  gross  negligence  on 
the  part  of  a  bank  with  which  securi- 
ties have  been  deposited  for  safe-keep- 
ing, to  deliver,  or  dispose  of,  or  appro- 
priate them  without  the  depositor's 
direct  authority.  Manhattan  Bank  v. 
Walker  (1889)  180  U.  S.  267,  32  L.  ed. 
959,  9  Sup.  Ct.  Rep.  519. 

A  refusal  to  deliver  bonds  left  with 
a  bank  for  safe-keeping,  without  any 
explanation  save  that  the  bank  did  not 
have  any  such  bonds  in  its  possession, 
is  sufficient  evidence  that  they  have 
been  lost  by  the  gross  negligence  of 
the  bank.  Ffrst  Nat.  Bank  v.  Zent 
(1888)  39  Ohio  St.  105. 

Evidence  that  the  securities  intrust- 
ed to  a  bank  for  safe-keeping  were  in 
a  safe  so  situated  as  to  be  accessible 
to  a  person  entering  from  the  street, 
that  the  persons  in  the  bank  were  so 
placed  that  at  times  the  safe  was  not 
in  their  view,  and  that  sometimes  the 
door  of  the  safe  was  left  open,  is  suffi- 
cient to  warrant  the  jury  in  finding 
that  leaving  the  property  thus  exposed 
was  gross  negligence.  Pattison  v.  Syr- 
acuse Nat.  Bank  (1880)  80  N.  Y.  82,  36 
Am.  Rep.  582. 

The  retention  by  a  bank  of  a  manag- 
ing officer,  who  it  knows  has  been  us- 
ing bank  funds  for  the  purpose  of 
private  speculation,  constitutes  such  a 
failure  to  exercise  ordinary  care  as  to 
render  it  responsible  for  his  misappro- 
priation of  a  gratuitous  special  de- 
posit. Sherwood  v.  Home  Sav.  Bank 
(1906)  131  Iowa,  528,  109  N.  W.  9. 

In  Lancaster  County  Nat.  Bank  v. 
Smith  (1869)  62  Pa.  47,  1  Am.  Neg. 
Gas.  570,  it  was  held  that  the  jury  were 
warranted  in  finding  a  bank,  which 
had  gratuitously  received  for  safe* 
keeping  government  bonds  at  the  in- 
stance of  persons  who  were  strangers 
to  the  teller,  who  put  the  bonds  into 
an  envelop,  wrote  the  owner's  name  and 
address  on  it  and  put  it  away*  into  the 
vault,  liable  for  their  loss,  where  it  de- 
livered such  bonds  to  a  person  who 
aome  time  thereafter  came  into  the 
bank  and  asked  for  them,  stating  that 
he  was  the  owner,  and  that  they  were 
in  an  envelop  bearing  his  name  and 
address,  and  who  produced  and  read 

4  A.L.R.— 77. 


a  list  of  the  bonds,  their  denomination, 
amounts,  and  numbers,  which  was  per- 
fectly accurate. 

In  Steffe  v.  Bank  of  Gonneautville 
(1875)  22  Pittsb.  L.  J.  (Pa.)  157,  as 
digested  in  Century  Digest,  title. 
Banks  &  Banking,  §  277,  it  is  held  that, 
where  a  bank  knew  of  the  misappro- 
priation of  funds  by  its  cashier  and 
continued  him  in  its  service,  it  is  lia- 
ble to  the  depositor  for  bonds  lost 
through  the  gross  negligence  of  the 
cashier,  or  by  his  theft. 

Where  a  banker  knows  that  his 
cashier,  who  has  no  property  except 
his  salary  and  has  access  to  the  se- 
curities deposited  with  the  bank,  has 
been  speculating  in  grain,  and  makes 
no  examination  to  ascertain  Whether 
such  cashier  has  been  using  such  se- 
curities, but  retains  him  in  his  posi- 
tion, such  banker  is  guilty  of  negli- 
gence, and  is  responsible  for  bonds  de- 
posited in  the  bank,  which  are  stolen 
by  such  cashier.  Preston  v.  Prather 
(1890)  137  U.  S.  604,  34  L.  ed.  788,  11 
Sup.  Ct.  Rep.  162, 1  Am.  Neg.  Cas.  599, 
affirming  (1887)  29  Fed.  498,  1  Am. 
Neg.  Cas.  593. 

—  in  loasing  o«i  noii«7. 

One  who  has  undertaken  to  put  an- 
othei's  money  out  at  interest  must  be 
deemed  to  have  failed  to  exercise  the 
degree  of  diligence  required  of  him, 
where  he  loaned  it  without  security 
to  one  whose  circumstances  he  did  not 
know,  and  when  the  debt  became  due 
did  not  collect  it,  but  allowed  the  time 
to  go  by  without  payment  of  principal 
or  interest,  until  the  borrower  became 
bankrupt,  because  he  was  afraid  that 
if  he  brought  suit  the  borrower  would 
be  crippled,  and  unable  to  pay  what 
he  owed  the  agent  and  his  partner. 
Samonset  v.  Mesnager  (1895)  108  CaL 
364,  41  Pac.  337. 

One  who,  acting  without  pay,  has 
undertaken  to  make  loans  and  invest- 
ments for  another,  may  be  found  to 
have  been  guilty  of  gross  negligence 
in  lending  money  to  another,  who  was 
shown  by  an  abstract  of  title  and  a 
deed  produced  by  him  to  have  perfect 
title,  where  the  deed  proves  to  be  a 
forgery,  if  the  advanced  money  to  the 
borrower,  who  was  a  stranger  to  him, 
without  making  any  inquiry  or  inves* 
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tigation  of  the  truth  of  his  statement. 
Torbet  v.  Young  (1915)  24  Ohio  G.  G. 
N.  S.  97. 

—  miaoollaneoiift. 

The  failure  of  a  railroad  company 
which  has  gratuitously  undertaken  to 
deliver  a  car  to  another  road  for  more 
convenient  delivery  to  the  consignee, 
to  give  notice  of  such  transfer  to  the 
other  road  according  to  its  usage  and 
custom,  evidences  the  absence  of  the 
care  which,  as  a  bailee  without  reward, 
it  is  bound  to  exercise  in  the  prem- 
ises. Melbourne  v.  Louisville  &  N.  R. 
Co.  (1889)  88  Ala.  443,  6  So.  762. 

A  gratuitous  bailee  who  delivers  the 
property  to  a  stranger  without  effort 
to  verify  the  latter's  claim  thereto  and 
without  inquiry  as  to  its  ownership, 
is  answerable  for  its  value.  Wear  v. 
Gleason  (1889)  62  Ark.  364,  20  Am.  St 
Rep.  186,  12  S.  W.  756. 

A  hotel  clerk  who  receives  and  re- 
ceipts for  a  registered  letter  directed 
to  a  guest  of  the  hotel  may  be  found 
guilty  of  want  of  due  care  in  placing 
it  in  the  letter  box  in  the  office  of  the 
hotel,  from  which  it  was  stolen.  Jos- 
lyn  v.  King  (1889)  27  Neb.  38,  4  L.R.A. 
467,  20  Am.  St.  Rep.  656,  42  N.  W.  756. 

The  gratuitous  bailee  of  a  stove  is 
grossly  negligent  in  removing  i^  to  a 
vacant  lot  and  there  leaving  it  unpro- 
tected. Burk  V.  Dempster  (1892)  34 
Neb.  426,  51  N.  W.  976. 

A  vendor  of  chattels  who  under- 
takes to  ship  them  to  a  consignee  is 
guilty  of  gross  negligence  where  he 
intrusts  them  to  a  drayman  to  be  car- 
ried to  the  railroad  station,  but  does 
not  see  that  they  get  there.  Sprinkle 
V.  Brimm  (1907)  144  N.  C.  401,  12 
L.R.A.(N.S.)  679,  57  S.  E.  148. 

In  Rooth  V.  Wilson  (1878)  1  Bam 
&  Aid.  59,  106  Eng.  Reprint,  22,  18  Re- 
vised Rep.  431,  Id  Eng.  RuL  Gas.  15, 
it  was  said,  obiter,  that  the  gratuitous 
bailee  of  a  horse  may  be  liable  for  in- 
juries received  by  it,  where  he.  has 
turned  it  loose  after  dark  into  a  dan- 
gerous pasture,  to  which  it  was  unac- 
customed. 

It  is  the  duty  of  a  gratuitous  bailee 
of  a  horse  which  has  broken  one  of 
its  legs  to  provide  for  its  keeping,  care, 
and  cure  as  he  would  if  the  horse  were 


his  own.    Barter  v.  Blanchard  (1873) 
64  Barb.  (N.  Y.)  617. 

o.  Instances  in  which  requisite  care  has 
been  held  to  have  been  exercised. 

—  in    keepinc    or    carryiac    money    or 
other  TAliiAlilee* 

All  that  can  reasonably  be  expected 
of  a  gratuitous  bailee  of  a  bond  is  that 
he  shall  keep  it  with  his  own  papers, 
and  in  the  same  manner  and  with  the 
same  degree  of  care  as  a  man  of  ordi- 
nary prudence  would  exercise  in  the 
custody  of  papers  of  his  own  of  like 
character.  Jenkins  v.  Bacon  (1873) 
111  MasB.  873,  15  Aul  Rep.  33,  1  Am. 
Neg.  Gas.  781. 

One  who,  upon  undertaking  to  take 
care  of  bonds  belonging  to  another 
person,  put  them,  with  such  person's 
knowledge  and  consent^  into  a  box  in 
which  he  kept  his  own  valuable  papers, 
and  put  the  box  in  a  bureau  drawer  in 
his  bedroom,  both  the  box  and  drawer 
being  locked,  is,  as  a  matter  of  law,  not 
liable  for  their  theft  in  the  daytime 
by  one  who,  finding  the  doors  of  the 
bailee's  apartment  unlocked,  entered, 
and  broke  the  lock  of  the  drawer  and 
box.  Schermer  v.  Neurath  (1880)  54 
Md.  491,  39  Am.  Rep.  397,  1  Am.  Neg. 
Gas.  775. 

Where  a  bank  which  had  gratuitous- 
ly undertaken  to  take  care  of  a  pack- 
age of  jewelry  and  coin  lost  by  burg- 
lary, placed  it  in  a  vault  which  it  did 
hot  claim  to  be  burglar  proof,  and  in 
which  it  kept  other  valuables,  and  the 
bailor  knew  and  expected  that  the 
package  would  be  so  kept,  no  such  de- 
gree of  negligence  is  shown  on  the 
part  of  the  bank  as  to  make  a  case  for 
the  jury.  Gerrish  v.  Muskegon  Sav. 
Bank  (1904)  138  Mich.  46,  100  N.  W. 
1000,  4  Ann.  Gas.  1083,  17  Am.  Neg. 
Rep.  81. 

Where  a  party  makes  a  special  de- 
posit of  money  for  gratuitous  safe- 
keeping in  the  safe  of  a  merchant 
whose  knoMoi  habit  is  to  permit  trusty 
clerks  to  open  his  safe,  it  is  error  to 
instruct  the  jury  that  the  depositary 
will  be  liable  for  the  loss  of  such 
money  if  it  was  abstracted  from  the 
safe  by  an  employee.  Glover  v.  Bur- 
bidge  (1887)  27  S*  C-  305,  3  S.  E.  471. 
1  Am.  Neg.  Gas.  821. 

One  who  permits  another  as  an  ac- 
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commodation  to  deposit  money  in  his 
safe  for  safe-keeping  is  not  liable 
Inhere,  without  his  fault,,  the  safe  is 
robbed.  Carlyon  v.  Fitzhenry  (1887) 
2  Ariz.  266,  15  Pac.  273,  1  Am.  Neg. 
Cas.  748. 

Sufficient  care  is  exercised  by  one 
with  whom  a  sum  of  money  is  depos- 
ited for  safe-keeping,  where  he  keeps 
it  in  the  same  safe  with  his  own  money 
and  valuables.  Johnson  v.  Reynolds 
(1885)  3  Kan.  267. 

A  gratuitous  bailee  of  money  which 
he  kept  in  a  safe  along  with  his  own 
is  not  liable  for  its  loss  by  robbery, 
without  any  fault  or  negligence  on  his 
part.  Caldwell  v.  Hall  (1882)  60  Miss. 
330,  45  Am.  Rep.  410,  1  Am.  Neg.  Gas. 
803. 

In  Di  Dio  v.  Robino  (1909)  116 
N.  Y.  Supp.  702,  it  was  held  that  a  jury 
were  not  warranted  in  finding  a  gra- 
tuitous bailee  of  money  stolen  by  bur- 
srlars  liable  therefor,  though  it  ap- 
peared that  the  amount,  which  was  be- 
tween |150  and  $200>  was  kept  in  a 
trunk. 

One  with  whom  money  is  left  for 
safe-keeping  is  not  liable  for  its  em- 
bezzlement or  misappropriation  by  his 
clerk,  if  he  had  no  reason  to  suspect 
his  fidelity.  Whitemore  v.  Haroldson 
(1879)  2  Lea  (Tenn.)  312. 

One  to  whom  money  is  intrusted  by 
others  for  deposit  in  a  bank  is  not 
to  be  deemed  guilty  of  gross  negli- 
gence, rendering  him  liable  for  the 
loss  of  such  money,  where,  arriving  in 
town  after  banking  hours,  he  deposits 
it  in  a  merchant's  safe  for  safe-keep- 
ing, and,  being  out  of  town  on  the  fol- 
lowing day  during  banking  hours,  in 
the  service  of  hi9  employer,  did  not 
call  for  the  money  until  the  second 
day,  although  he  had  been  told  by  the 
bailor  that  checks  had  been  drawn 
against  it,  since  the  bailors  must  be 
deemed  to  have  known  that  the  bailee's 
first  duty  was  to  his  own  employers, 
and  that  his  service  for  their  accom- 
modation must  have  been  accepted 
with  tacit  understanding  that  the  bail- 
ee's time  was  not  his  own.  Ridenoub 
V.  Woodward  (reported  herewith), 
ante,  1192. 

A  soldier  in  camp  to  whom  a  fellow 
soldier  had  been  intrusting  a  consider- 


able sum  of  money  for  safe-keeping  at 
night,  calling  for  it  in  the  morning, 
and  who  on  one  occasion,  being  de- 
sirous of  relieving  himself  of  the  care 
of  such  money,  the  owner  not  calling 
for  it,  as  was  the  custom,  before  he 
was  obliged  to  leave  his  tent  in  the 
performance  of  his  duties,  started  for 
the  tent  of  the  owner,  10  rods  distant, 
with  the  intention  of  returning  it  to 
him,  and  who,  for  the  purpose  of  not 
exposing  it  to  view,  having  no  pocket 
large  enough  to  contain  it,  placed  it 
inside  and  between  his  shirt  and  vest, 
intending  to  keep  it  secure  by  the  pres- 
sure of  his  arm  upon  it,  and  who,  his 
attention  being  diverted  in  some  way, 
allowed  it  to  slip  out  on  the  way  and 
become  lost,  is,  as  a  matter  of  law,  not 
guilty  of  gross  negligence.  Spooner 
V.  Mattoon  (1868)  40  Yt.  300,  94  Am. 
Dec.  395. 

3  One  who,  without  reward,  has  un- 
dertaken to  carry  with  him  to  a  cer- 
tain city  and  to  deliver  to  a  person  re- 
siding there  a  package  containing  a 
sum  of  money,  is  not  to  be  deemed,  as 
a  matter  of  law,  to  have  been  guilty  of 

-  contributory  negligence,  where,  on  ar- 
riving at  such  city  and  finding  an  epi- 
demic prevailing  there  to  such  an  ex- 

:,  tent  that  it  was  considered  dangerous 
for  him  to  remain  in  town,  he  deposit- 
ed his  own  money  with  a  commercial 
firm  of  good  standing  with  which  he 
was  in  the  habit  of  doing  business,  and 
also  delivered  to  them  the  package  in 
question,  with  instructions  to  deliver 
it,  which  they  promised  to  do,  and  left 
jthe  city  on  the  same  day,  and  where,  be- 
ing thereafter  in  the  city  on  his  return 
home  he  inquired  of  the  firm  wheth- 
er the  money  had  been  delivered,  and 
received  the  reply  that  the  addressee 
had  been  notified  that  they  held  the 
money  for  him,  but  had  not  yet  called 
for  it.  Fulton  v.  Alexander  (1858)  21 
Tex.  148,  1  Am.  Neg.  Cas.  836. 

One  to  whom  a  pair  of  diamond  ear- 
rings in  a  box  are  handed  by  another 
in  the  lobby  of  a  theater  crowded  with 
people,  for  inspection  and  appraise- 
ment, is,  as  a  matter  of  law,  not  liable 
merely  because  he  dropped  one  of  them 
and  lost  it.  Rubin  v.  Huhn  (reported 
herewith),  ante,  1190. 
A  finding  that  the  defendant  was 
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guilty  of  gross  negligence  in  the  keep- 
ing of  a  diamond  ring  intrusted  to 
him  for  the  purpose  of  raffling  it  off 
is  justifiable,  where  it  appears  that  he 
kept  it  in  a  cash  drawer  back  of  his 
saloon  bar  in  order  that  it  might  be 
examined  by  persons  wishing  to  take 
numbers  thereon,  and  that,  while  two 
persons  known  to  him  were  examining 
the  ring,  his  attention  was  distracted 
by  other  persons  coming  in  to  be 
served  with  drinks,  and  that  he 
thought  no  more  of  the  ring  until 
night,  when  its  loss  was  discovered. 
Woolf  V.  Bernero  (1883)  14  Mo.  App. 
518,  1  Am.  Neg.  Gas.  911, 

—  in  paying  over  or  tmwniltttaig 
money,  or  inatrantonts  reprosontinc 
money. 

• 

The  gratuitous  depositary  of  pur- 
chase money,  to  be  paid  over  to  the 
seller  of  property  upon  his  delivery  of 
a  good  and  sufficient  deed  and  certain 
other  papers,  is,  as  a  matter  of  law, 
not  negligent,  where,  upon  the  presen- 
tation of  such  papers,  it  required  the 
seller  to  submit  them  to  the  buyer,  and 
he  took  them  to  the  buyer's  secretary, 
who  retained  them  and  indorsed  on  de- . 
f  endant's  receipt  a  statement  that  such 
papers  had  been  delivered,  "in  settle- 
ment of  this  receipt,  which  is  hereby 
surrendered,''  and  upon  the  production 
of  such  receipt  it  paid  over  the  money, 
acting  in  good  faith  and  under  the  be- 
lief that  the  papers  were  such  as  were 
required  by  the  terms  of  the  deposit, 
and  were  satisfactory  to  the  purchas- 
er. Cannon  River  Mf  rs.'  Asso.  v.  First 
Nat.  Bank  (1887)  37  Minn.  394,  34  N. 
W.  741,  1  Am.  Neg.  Cas.  531. 

A  bank  which,  as  to  the  drawer  of  a 
check,  is  acting  as  a  gratuitous  bailee 
in  delivering  it,  is,  as  a  matter  of  law, 
not  guilty  of  any  kind  of  negligence  in 
the  discharge  of  its  duties  and  func- 
tions as  bailee  for  which  it  should  be 
held  liable  where,  acting  under  in- 
Btructions  to  deliver  the  check  to  the 
payee  or  to  a  person  named,  who  had 
been  acting  as  the  payee's  representa- 
tive, "on  his  order  upon  [the  payee] 
signing  the  receipt  inclosed/'  it  de- 
livers it  to  the  putative  iagent,  al- 
though the  person  whom  he  introduces 
at  the  bank  as  his  principal  is  an  im- 
postor, where  there  is  nothing  in  the 


representative's  reputation  which  was 
known  to  the  bank's  cashier,  or  in  the 
nature  of  the  transaction  as  far  as  was 
disclosed  by  the  correspondence, 
which  was  in  the  least  calculated  to 
excite  the  suspicions  of  the  cashier  as 
an  ordinarily  prudent  business  man. 
King  V.  Exchange  Bank  (1904)  106 
Mo,  App.  1,  78  S.  W.  1038. 

A  bank  which  has,  without  reward, 
received  from  a  money  lender  a  sum  to 
be  delivered  to  one  of  his  customers 
on  a  check  drawn  by  such  customer, 
and  which  has  paid  the  money  on  a 
check  received  in  due  course  of  busi- 
ness, at  the  time  and  under  the  cir- 
cumstances previously  agreed  on,  is 
not  liable  for  the  amount  thereof,  up- 
on such  check  proving  to  be  a  forgery, 
where  good  faitl^  and  ordinary  dili- 
gence were  exercised  by  it.  People's 
Nat.  Bank  v.  Wheeler  (1908)  21  Okla. 
387,  21  L.R.A.  (N.S.)  816,  96  Pac.  619. 

The  treasurer  of  a  building  associa- 
tion, acting  as  a  mandatary  without 
reward,  is,  as  a  matter  of  law,  guilty 
of  no  breach  of  duty  in  paying  out 
money  on  orders  signed  by  the  presi- 
dent and  secretary,  and  bearing  the 
secretary's  attestation  of  the  signa- 
tures of  the  payees,  notwithstanding 
he  made  such  payment  to  the  secretary 
and  not  to  the  payee  named  in  the  or- 
der, where  it  was  usual  and  customary, 
for  the  convenience  of  the  members, 
to  pay  the  money  to  the  secretary  for 
them,  and  the  treasurer  acted  in  good 
faith  and  with  no  reason  to  suspect 
the  secretary's  integrity.  Hibemia 
Bldg.  Asso.  V.  McGrath  (1893)  154  Pa. 
296,  35  Am.  St.  Rep.  828,  26  Atl.  377. 

One  acting  as  gratuitous  depositary 
of  certain  bills  of  exchange,  deposited 
as  security  for  the  indebtedness  of  the 
payee  therein  to  another  person,  under 
an  agreement  by  which  he  undertook 
to  be  responsible  for  them  to  such 
other  person  ''until  the  effective  en- 
cashment of  them,  which  remains  in- 
trusted to"  the  payee,  was  not  guilt:/ 
of  a  breach  of  duty  in  allowing  the 
payee  to  take  the  bills,  when  due  for 
encashment,  at  his  discretion,  and  he 
was  not  bound  to  see  that  the  payee 
handed  over  the  money  to  his  creditor. 
Trefftz  V.  Canelli  (1872)  L.  R.  4  P.  C. 
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(Eng.)  277,  27  L.  T.  N.  S.  252, 20  Week. 
Rep.  842. 

One  who  to  oblige  a  friend  under- 
takes the  collection  of  a  draft  calling 
for  the  amount  stated,  "with  exchange 
on  New  York  and  collection  charges," 
does  not  render  himself  personally  li- 
able for  the  amount  of  a  draft  on  an- 
other city,  which  was  not  paid,  if  New 
York  exchange  in  full  was  not  obtain- 
able. Nixon  V.  Begin  (1886)  26  S.  C. 
611,  2  S.  E.  302. 

—  in  keepini^  of  aeourities  liy  banks. 

As  to  the  relation^'of  the  cases  here- 
in reviewed  to  the  general  question  of 
the  liability  of  banks  for  securities  in 
their  possession,  see  caution  under 
catchline,  " — in  keeping  of  securities 
by  banks,'^  in  III.  b,  supra. 

Nothing  short  of  the  knowledge  of 
the  true  character  of  an  employee 
before  he  stole  bonds  forming  the  sub- 
ject of  a  gratuitous  bailment,  or  rea- 
sonable grounds  to  suspect  his  integ- 
rity, followed  by  neglect  to  remove 
him,  will  amount  to  gross  negligence. 
Merchants  Nat.  Bank  v.  Guilmartin 
(1893)  93  Ga.  603,  44  Am.  St.  Rep.  182, 
21  S,  E.  55. 

A  gratuitous  bailee  is  not  liable  for 
the  felonious  or  fraudulent  taking  of 
the  subject  of  the  bailment  by  an  em- 
ployee, where  it  had  no  reasonable 
ground  for  distrusting  the  honesty  of 
such  employee.  Ray  v.  Bank  of  Ken- 
tucky (1874)  10  Bush.  (Ky.)  844. 

A  bank  is  n6t  answerable  for  the 
theft  of  a  special  deposit  where  it  has 
taken  the  same  care  of  it  as  it  has  of 
its  own  property.  Foster  v.  Essex 
Bank  (1821)  17  Mass.  479,  9  Am.  Dec. 
168,  1  Am.  Neg.  Gas.  502. 

Bank  directors  who  are.  gratuitous 
mandataries  are  only  liable  for  fraud, 
or  for  such  gross  negligence  as 
amounts  to  fraud,  and  their  failure  to 
examine  the  individual  ledger  of  the 
bank,  which,  by  the  rule  of  their  bank 
and  of  most  other  banks  in  the  city, 
directors  were  not  permitted  to  see, 
and  in  which  alone  the  fraud  by  which 
the  bank  was  wrecked  could  be  dis- 
covered, will  not  make  them  liable  for 
the  fraud  of  officers  and  employees  of 
the  bank.  Swentzel  v.  Penn  Bank 
(1892)  147  Pa.  140,  15  L.R.A.  806,  80 
Am.  St.  Rep.  718,  23  Atl.  406. 


It  is  not  such  gross  negligence  on 
the  part  of  a  country  bank  as  to  render 
it  liable  for  the  loss  by  robbery  of 
bonds  intrusted  to  it  for  safe-keeping^ 
that  there  was  a  passageway  from  the 
rear  of  the  banking  rooms  behind  the 
counter  not  protected  by  a  gate,  that 
the  safe  was  left  open  during  business 
hours  for  convenient  access  of  the 
bank  officers  in  the  transaction  of  busi- 
ness, and  that  each  day,  about  the 
noon  hour,  the  bank  was  left  in  charge 
of  one  person  while  his  associate  was 
absent  at  dinner.  Whitney  v.  First 
Nat.  Bank  (1882)  65  Vt.  154,  45  Am. 
Rep.  598,  1  Am.  Neg.  Gas.  582. 

It  is,  as  a  matter  of  law,  not  suqh 
gross  negligence  on  the  part  of  a  bank 
as  to  render  it  liable  for  the  theft  by 
its  cashier  of  securities  left  with  it 
for  safe-keeping,  without  reward,  con- 
tained in  a  box,  which  was  kept,  with 
other  boxes  belonging  to  other  deposi- 
tors and  securities  of  the  bank,  in  its 
strong  room,  that  it  has  permitted  its 
cashier  to  keep,  during  the  day.  the' 
keys  of  the  two  doors  of  the  strong 
room.  Giblin  v.  M'Mullen  (1868)  L. 
R.  2  P.  G.  317,  6  Moore  P.  G.  G.  N.  S. 
434, 16  Eng.  Reprint,  578,  38  L.  J.  P.  G. 
N.  S.  25,  21  L.  T.  N.  S.  218,  17  Week. 
Rep.  446. 

The  mere  fact  that  the  bank  keeps 
its  own  property  in  the  inner  vault  of 
the  bank^  while  it  keeps  a  special  de- 
posit in  the  outer  vault,  will  not  render 
the  bank  liable  for  its  loss  by  burglary. 
Leeds  v.  Trenton  Bank,  1  Stewart's 
Dig.  (N.  J.)  78. 

It  is  not  gross  negligence  on  the  part 
of  the  receiving  teller  .of  a  bank  which 
has  been  accustomed  to  receive  for 
safe-keeping  every  night  a  tin  box 
containing  valuables  and  securities, 
which  the  depositor  was  accustomed  to 
call  for  every  morning,  to  take  it  from 
the  vault  before  business  hours  and 
place  it  in  a  convenient  place  for  de- 
livery, and  thereafter  to  leave  it  un- 
watched  for  a  few  minutes,  during 
which  time  someone  must  have  entered 
the  bank  and  gained  access  to  the  re- 
ceiving teller's  station  by  passing 
around  through  the  president's  office, 
and  have  abstracted  the  box  while  the 
only  other  occupant  of  the  bank  was  at 
work  with  his  back  turned,  where  the 
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probability  of  such  a  theft  would 
scarcely  have  been  conjectured.  Levy 
V.  Pike  (1873)  25  La.  Ann.  630,  1  Am. 
Neg.  Gas.  497. 

A  bank  is  not  liable  for  the  loss  by 
theft  of  government  bonds  kept  by  it 
in  the  same  vault  and  safe  with  its 
own  securities.  Smith  v.  First  Nat. 
Bank  (1868)  99  Mass.  605,  97  Am.  Dec. 
59,  1  Am.  Neg.  Gas.  523. 

Evidence  showing  that  bonds  in- 
trusted to  a  bank  for  safe-keeping 
were  kept,  together  with  other  bonds 
similarly  deposited,  in  envelops  in  its 
safe,  being  brought  out  only  whenever 
any  of  the  owners  had  occasion  to  in- 
spect or  use  his  property,  when  they 
were  placed  on  a  counter  at  a  place 
not  accessible  from  the  public  part  of 
the  bank,  is  not  sufficient  to  warrant 
a  jury  in  finding  that  there  was  gross 
negligence  on  the  part  of  the  bank,  and 
that  the  loss  of  the  bonds  resulted 
from  such  negligence,  there  being  no 
proof  of  negligence  in  the  selection 
of  the  servants  of  the  bank.    Ibid. 

A  bank  is  not  liable  for  the  loss, 
through  the  theft  of  one  of  its  employ- 
ees, of  securities  left  with  it  for  safe- 
keeping, which  were  kept  in  the  safe 
where  its  own  securities  and  money 
were  kept,  and  to  which  its  employees 
necessarily  had  access  during  business 
hours.  Smith  v.  Elizabethport  Bkg. 
Go.  (1903)  69  N.  J.  L.  288,  55  Atl.  248, 
14  Am.  Neg.  Rep.  405. 

A  bank  which  has  gratuitously  re- 
ceived for  safe-keeping  a  tin  box  con- 
taining bonds,  which  it  has  deposited 
in  its  vault,  is  not  bound  where,  for 
greater  security,  it  thereafter  pro- 
cured a  burglar-proof  safe  which  it 
kept  in  its  vault,  to  place  the  tin  box 
therein  or  to  inform  the  depositor  that 
it  had  procured  such  safe  but  could 
not  place  the  deposit  therein,  where  at 
the  time  of  the  deposit  both  parties 
supposed  the  vault  to  be  reasonably 
secure  and  no  substantial  change  in 
that  security  occurred  subsequently, 
and  no  defect  therein  was  discovered 
calculated  to  diminish  confidence  in  it 
as  a  place  of  security. .  Griffith  v.  Zip- 
perwick  (1876)  28  Ohio  St.  388,  1  Am. 
Neg.  Gas.  545. 

Failure  on  the  part  of  the  officials 
of  a  bank  to  detect  the  peculations  of 


a  teller  during  a  period  of  two  years, 
which  might  have  been  discovered  by 
an  examination  of  his  individual  led- 
ger, is  not  such  negligence  as  will  ren- 
der them  liable  to  the  owner  of  bonds 
deposited  for  gratuitous  safe-keeping 
and  stolen  by  such  teller,  the  loss  not 
arising  from  the  accounts  as  kept  by 
him,  but  from  a  larceny  outside  of  his 
employment.  Scott  v.  National  Bank 
(1874)  72  Pa.  471,  13  Am.  Rep.  711. 

A  bank  is  not  guilty  of  such  gross 
negligence  as  to  render  it  liable  for 
the  theft  of  bonds Jby  its  teller,  because 
it  has  suffered  him  to  remain  in  its 
employment  after  it  is  known  that  he 
has  dealt  once  or  twice  in  stocks, 
where  it  does  not  appear  that  the  bank 
knew  that  he  was  buying  and  selling 
beyond  his  evident  means.    Ibid. 

A  bank  which  is  a  voluntary  bailee 
of  bonds  without  reward  is  not  liable 
for  their  loss  by  robbery,  where  its 
officers  took  as  much  care  of  them  as 
they  did  of  the  property  of  the  bank. 
De  Haven  v.  Kensington  Nat.  Bank 
(1876)  81  Pa.  95. 

A  bank  is  not  liable  for  the  loss  of 
bonds  deposited  with  it  for  gratuitous 
safe-keeping,  through  the  dishonesty 
of  its  cashier,  where  it  keeps  the  bonds 
in  a  safe  with  its  own  securities,  and 
its  officers  have  no  reason  to  suspect 
the  integrity  of  the  cashier.  Gomp  v. 
Garlisle  Deposit  Bank  (1880)  94  Pa. 
409,  1  Am.  Neg.  Gas.  562. 

A  bank  with  which  securities  are 
left  for  gratuitous  safe-keeping  is  un- 
der no  duty  to  the  bailor  to  examine 
the  envelops  in  which  they  are  con- 
tained from  time  to  time,  to  see  that 
their  contents  remain  intact.    Ibid. 

A  bank  to  which  securities  have 
been  intrusted  for  gratuitous  safe- 
keeping is  not  liable  for  their  loss 
through  the  theft  of  an  employee, 
whose  integrity  they  had  no  reason- 
able ground  to  suspect.  Scott  v.  Na- 
tional Bank  (Pa.)  supra. 

—  in  keeping  another's  bassage. 

The  reader  is  cautioned  that  the 
cases  under  this  heading  cover  the 
question  of  the  liability  of  an  inn- 
keeper for  baggage  left  in  his  posses- 
sion only  so  far  as  he  is  treated  as  the 
gratuitous  bailee  thereof;  and  that 
other  decisions  exist  which,  under  like 
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circumstances,  hold  him  to  be  a  bailee 
for  reward,  and  liable  as  such. 

Where  an  innkeeper  who  has  become 
the  gratuitous  bailee  of  baggage  left 
by  a  former  guest  causes  it  to  be 
placed  in  the  place  where  baggage  is 
usually  kepti  the  only  entrance  .to 
which  was  through  the  ofiSce,  of  which, 
while  the  hotel  was  open,  some  person 
was  always  in  charge,  is  not  guilty  of 
such  gross  negligence  as  to  render  him 
liable  for  the  theft  of  such  baggage  by 
a  servant.  O'Brien  v.  Vaill  (1886)  22 
Fla.  627,  1  Am,  St.  Rep.  219,  1  So.  187. 

A  keeper  of  a  hotel,  who  as  a  gratui* 
tous  bailee  has  undertaken  to  care  for 
the  baggage  of  a  former  guest,  is  not 
srrossly  negligent  in  delivering  such 
baggage  upon  a  forged  order,  to  one 
who  was  known  to  the  clerk  at  the 
office  as  a  friend  of  the  plaintiff,  and 
had  frequently  been  seen  in  plaintiff's 
society  about  the  hotel.  Hoffman  v. 
Roessle  (1902)  39  Misc.  787,  81  N.  Y. 
Supp.  291. 

A  hotel  which,  according  to  a  cus- 
tom known  to  the  bailor,  causes  a 
trunk  of  which  it  is  the  gratuitous 
bailee  to  be  deposited  in  its  trunk  roonit 
is,  as  a  matter  of  law,  not  liable  for 
the  theft  of  goods  therefrom,  in  the 
absence  of  any  other  evidence  tending 
to  establish  negligence  on  its  part. 
Hirsh  V.  Anderson  Hotel  Go.  (1914)  58 
Pa.  Super.  Ct.  387. 

A  hotelkeeper  who  may  be  consid- 
ered as  the  gratuitous  bailee  of  bag- 
gage left  with  him  is  not  guilty  of 
£:ross  negligence,  where  he  keeps  such 
baggage  in  his  baggage  room.  Law** 
rence  v.  Howard  (1874)  1  Utah,  142. 

An  innkeeper  who  has  gratuitously 
undertaken  to  keep  the  property  of  an- 
other cannot  be  held  liable  for  its  loss, 
where  nothing  further  appears  thap 
that  it  was  placed  in  a  room  used  for 
storing  luggage,  and  could  not  be 
found  when  it  was  called  for.  Palin 
V.  Reid  (1885)  10  Ont.  App.  Rep.  63. 

«^bj  carrier,  as  sratvltomi  bailee. 

Where,  upon  the  refusal  of  a  con- 
signee to  receive  freight,  it  is  left  by 
the  consignor  in  the  freight  house  of 
the  railroad  company,  which  was  sub- 
sequently set  on  fire  and  destroyed  by 
the  explosion  of  a  switch  lamp  which 
had  just  been  filled  and  lighted  by  the 


porter,,  who  was  a  careful  man,  and 
there  was  some  inferential  evidence 
that  the  lamp  which  exploded  was 
leaky,  there  is  not  sufficient  evidence 
to  establish  gross  negligence.  Hap- 
good  Plow  Co.  V.  Wabash  R.  Co.  (1895) 
61  Mo.  App.  372. 

A  railroad  company  in  possessiop,  of 
a  quantity  of  wool  only  as  a  gratuitous 
bailee,  which  it  has  placed  in  its  depot 
building,  is  not  guilty  of  gross  negli- 
gence because  it  did  not  employ  a 
watchman  to  guard  the  premises. 
Texas  C.  R.  Co.  v.  Flanary  (1899)  — 
Tex.  Civ.  App.  — ,  50  S.  W.  726. 

—  miftcellaiieoiift. 

The  gratuitous  bailee  of  bank  bills 
commits  no  breach  of  duty  by  deposit- 
ing them  with  a  person  of  due  credit, 
who  made  a  general  deposit  of  them 
with  a  bank  of  good  credit,  when,  on 
being  called  on  to  return  them,  he  de- 
livers the  proper  sum  in  bills  of  the 
same  bank,  though  not  the  identical 
ones  received  by  him.  Henry  v.  Porter 
(1871)  46  Ala.  293,  1  Am.  Neg.  Cas. 
745. 

One  who  agrees  to  repair  an  auto- 
mobile gratuitously,  and  who,  after 
making  the  repairs,  takes  the  car  out 
on  a  trial  trip  to  ascertain  whether 
they  are  successful,  is  still  acting  as 
a  bailee  without  reward.  Thomas  v. 
Hackney  (1915)  192  Ala.  27,  28  So. 
296. 

One  with  whom  another  left  his 
motorcycle  overnight,  informing  him 
that  he  had  advertised  it  for  sale  and 
that  the  machine  could  not  be  operated 
until  repairs  were  made,  and  who  had 
requested  the  bailee  to  permit  anyone 
to  inspect  the  machine  whom  he  might 
send  around,  is  not  liable  for  the  theft 
of  the  machine  by  one  who,  presenting 
a  written  permit  from  the  owner  to 
inspect,  and  under  the  preteid;  of  in- 
specting it,  stole  it,  riding  it  away. 
Glende  v.  Spraner  (1916)  198  lU.  App. 
584. 

The  members  of  the  state  examining 
board,  to  whom  an  applicant  for  li- 
cense to  practise  medicine  sent  his 
diploma  with  request  that  a. license  be 
issued  to  him,  and  without  instruc- 
tions as  to  the  method  of  returning  the 
diploma,  are  not  guilty  of  any  negli- 
gence where,  according  to  custom,  they 
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placed  it  in  a  mailing  case  properly 
directed  to  the  applicant,  and  deliv- 
ered it  to  a  responsible  express  com- 
pany. Whiteside  v.  Adams  Exp.  Go. 
(1911)  89  Neb.  480,  131  N.  W.  953. 

The. gratuitous  bailee  of  a  quantity 
of  glass  cannot  be  charged  with  gross 
negligence  merely  by  reason  of  its 
breakage,  together  with  a  quantity  of 
his  own  glass,  while  he  was  moving 
his  stock  in  trade  to  another  place  of 
business.  Goldseiger  v.  Balik  (1914) 
147  N.  Y.  Supjp.  148. 

One  to  whose  office  a  swindler,  rep- 
resenting himself  as  the  buyer  for  a 
responsible  concern,  has  caused  a  bill 
of  goods  purchased  by  him  in  the  name 
of  such  concern  to  be  sent,  for  the  al* 
leged  purpose  of  having  them  packed 
and  sent  with  other  goods,  is,  assuming 
him  to  be  a  gratuitous  bailee  thereof, 
not  liable,  where  the  swindler  called, 
examined  the  goods,  and,  complaining 
that  they  were  not  what  he  ordered 
and  stating  that  he  wished  to  return 
them,  was  allowed  to  take  them  away. 
Wechsler  v.  Pickard  Importing  Co. 
(1916)  94  Misc.  157,  157  N.  Y.  Supp. 
803. 

A  finding  of  gross  negligence  on  the 
part  of  one  to  whom  certain  designs 
had  been  submitted  is  not  warranted 
by  evidence  that  they  were  left  by  the 
defendant's  officers  with  their  own  be- 
longings in  a  hotel  room,  the  door  of 
which  they  locked  and  the  key  of 
which  they  took  away  with  them  on 
going  out,  and  it  appeared  that,  upon 
returning  to  the  room  and  finding  the 
hotel  servants  in  it,  they  made  imme- 
diate inquiry  as  to  what  had  become  of 
the  designs.  Gottlieb  v.  Wallace  Wall 
Paper  Co.  (1913)  156  App.  Div.  150, 
140  N.  Y.  Supp.  1032. 

There  is  no  breach  of  duty  on  the 
part  of  one  to  whom  money  was  in- 
trusted to  loan  on  good  and  sufficient 
security,  where  the  insufficiency  of  the 
security  was  due  to  the  failure  of  the 
mortgagee  to  cause  the  mortgage  to  be 
recorded.  Turton  v.  Dufieb  (1868)  6 
Wall.  (U.  S.)  420,  18  L.  ed.  868. 

A  merchant  who  undertakes  volun- 
tarily, and  without  reward,  to  enter  a 
parcel  of  goods  belonging  to  another, 
together  with  a  parcel  of  his  own  of 
the  same  sort,  at  the  customhouse  for 


exportation,  is  not  liable  where,  in 
consequence  of  his  having  made  the 
entry  under  a  wrong  denomination, 
both  parcels  are  seized,  there  being 
nothing  in  his  profession  or  employ- 
ment which  necessarily  implied  skill 
in  what  he  undertook.  Shiells  y. . 
Blackburne  (1789)  1  H.  Bl.  159,  126 
Eng.  Reprint,  94,  2  Revised  Rep.  750. 
Ropes  and  blocks  left  by  a  painter 
on  another's  premises  after  completing 
his  work,  without  any  undertaking  on 
the  part  of  the  owner  of  the  premises 
to  take  care  of  them,  are  at  the  own- 
er's risk.  McDonald  v.  Stockley 
(1914)  48  N.  S.  196. 

IF.  Duty  to  return  or  account  for  prop^ 

erty, 

a.  In  general. 

It  is  the  duty  of  a  gratuitous  bailee 
to  redeliver  the  thing  bailed  upon  de- 
mand. Dinsmore  v.  Abbott  (1896)  89 
Me.  373,  36  Atl.  621. 

This  is  necessarily  implied  in  all 
cases,  from  the  nature  of  the  contract 
of  bailment.  Ouderkirk  v.  Central 
Nat.  Bank  (1890)  119  N.  Y.  263,  23  N. 
E.  875. 

Every  gratuitous  bailee  is  bound  to 
render  upon  request  a  full  account  of 
his  proceedings,  and  to  show  that  the 
trust  has  been  duly  performed,  or,  if  it 
has  not  been  performed,  to  offer  a  jus- 
tification or  legal  excuse  for  nonper- 
formance, and  to  make  restitution  of 
the  property  where  the  same  is  to  be 
restored,  or  where  the  mandate  is  not 
comT)lied  with.  Graves  v.  Ticknor 
(1884)  6  N.  H.  587,  1  Am.  Neg.  Cas. 
806. 

A  gratuitous  bailee,  who  refuses  or 
omits  to  deliver  on  demand  the  prop- 
erty intrusted  to  him,  is  answerable 
unless  he  can  show  its  loss  was  with- 
out fault  or  negligence  on  his  part. 
Beardslee  v.  Richardson  (1833)  11 
Wend.  (N.  Y.)  25,  25  Am.  Dec.  596. 

Gratuitous  bailees  are  liable  for  the 
value  of  property  coming  into  their 
hands  unless  they  can  show  that  they 
still  have  it  or  can  account  for  its  loss. 
Charlesworth  v.  Whitlow  (1906)  74 
Ark.  277,  85  S.  W.  423. 

A  gratuitous  bailee  is  liable  for  fail- 
ure to  restore  money  intrusted  to  him 
for  safe-keeping,  where  he  has  not  dis- 
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charged  the  onus  of  proving  that  it 
has  been  lost  or  stolen.  Sech  v.  Rod- 
nicke  (1915)  25  Manitoba  L.  R.  685. 

A  gratuitous  bailee  may  be  liable  for 
the  loss  of  the  property,  where  he  has 
violated  his  obligation  to  return  it. 
Green  v.  Hollingsworth  (1837)  5  Dana 
(Ky.)  174,  30  Am.  Dec.  680, 1  Am.  Neg. 
Cas.  771. 

A  gratuitous  bailee  who  delivers  the 
goods  he  has  as  such  bailee  to  a  wrong 
party,  or  who,  after  they  are  demanded 
of  him,  does  not  in  any  way  account 
for  their  loss,  is  liable  to  the  true  own- 
er for  their  value.  Coykendall  v. 
Eaton  (1869)  55  Barb.  (N:  Y.)  188,  87 
How.  Pr.  438;  Hayes  v.  Kedzie  (1877) 
11  Hun  (N.  Y.)  577;  McKillop  v.  Reich 
(1902)  76  App.  Div.  834,  78  N.  Y.  Supp. 
485. 

The  mere  fact  that  the  subject  of 
the  bailment  may  have  been  stolen 
without  the  bailee's  knowledge  is  not 
a  defense.  To  excuse  its  nonproduc- 
tion,  it  must  appear  that  it  was  lost 
without  his  negligence  or  fault.  Hux- 
ley V.  Hartzell  (1869)  44  Mo.  870. 

But  compare  Bullen  v.  Swan  Elec- 
tric Engraving  Co.  (1906)  22  Times 
L.  R.  (Eng.)  275,  appeal  dismissed  in 
(1907)  28  Times  L.  R.  268,  where  it 
was  held  that  a  gratuitous  bailee  is 
not  liable,  in  the  absence  of  some  af^ 
flrmative  evidence  of  negligence  over 
and  above  some  inferences  which  may 
be  drawn  from  the  mere  fact  that  the 
property  in   question  has  been   lost. 

A  gratuitous  bailee  cannot  relieve 
himself  from  liability  for  failure  to  re- 
deliver or  restore  the  chattels  bailed 
to  the  bailor  by  showing  that  they 
have  been  delivered  to  a  third  person, 
unless  he  can  show  beyond  dispute 
that  such  third  person  is  the  true  own- 
er.  Nelson  v.  King  (1850)  25  Tex.  655. 

The  bailee  of  an  agent  is  exonerated 
from  liability  where  he  has  delivered 
the  subject  of  the  bailment  to  the 
principal.  Solomon  v.  Nicholas  (1885) 
113  111.  351, 1  N.  £.  901. 

b.  Right  of  "bailee  to  terminate  hailment. 

A  bailee  without  hire  is  at  liberty 
to  terminate  his  custody  at  any  mo- 
ment he  chooses,  giving  reasonable  op- 
portunity to  the  owner  to  remove  the 
goods;  and'if,  upon  tender  thereof,  the 
owner  refuses  to  take  them  away,  the 


bailee  may  lawfully  place  them  off 
from  his  premises  without  responsibil- 
ity for  their  subsequent  loss.  Roul- 
ston  V.  McClelland  (1853)  2  E.  D. 
Smith  (N.  Y.)  60. 

One  who  permits,  without  reward, 
another  to  leave  goods  upon  his  prem- 
ises, and  who,  upon  quitting  the  prem- 
ises, has  notified  the  owner  to  remove 
them,  is  not  liable  for  damages  which 
thereafter  result  to  the  goods.  De 
Lemos  v.  Cohen  (1899)  28  Misc.  579, 
59  N.  Y.  Supp.  498. 

But  in  Dale  v.  Brinckerhoff  (1877) 
7  Daly  (N.  Y.i  45,  it  is  said  to  be  the 
duty  of  a  gratuitous  bailee,  if  he 
wishes  to  terminate  the  bailment,  to 
notify  the  bailor,  and  if  the  bailor  does 
not  within  a  reasonable  time  take  the 
property  away,  or  if  he  cannot,  after 
reasonable  inquiry,  be  found,  to  place 
it  on  storage  at  his  risk  and  charge. 

o.  Effect  of  delay  in  retuming  property. 

A  gratuitous  bailee  is  not  liable  for 
deUy  in  redelivery,  which  is  attribu- 
table at  least  as  much  to  default  of 
the  bailor  as  of  the  bailee.  Carol  v. 
Monteleone  (Carol  v.  Kenney)  (1916) 
139  La.  541,  L.RJ1.1916F,  234,  71  So. 
798. 

The  gratuitous  bailee  of  property  is 
liable  for  its  destruction  while  in  his 
possession,  after  being  requested  to 
return  it  to  the  bailor,  if  a  reasonable 
time  had  elapsed  to  enable  him  to  do 
so.  Leggo  V.  Welland  Vale  Mfg.  Co. 
(1901)  2  Ont.  L.  Rep.  45. 

F.  lAahility  of  bailee  or  mandatary  who 
has  exceeded  or  disregarded  his  in-- 
structions. 

If  a  gratuitous  bailee  undertakes  to 
deal  with  the  subject  of  the  bailment 
in  a  manner  not  warranted  by  his  in- 
structions, expressed  or  implied  (as 
where  he  undertakes,  without  instruc- 
tions, or  contrary  to  his  instructions, 
to  transmit  it  to  his  principal,  or  if  he 
delivers  it  to  one  not  authorized  by 
the  bailor  to  receive  it,  or  where  with- 
out authority,  expressed  or  implied,  he 
delegates  to  another  the  performance 
of  the  commission  undertaken  by  him), 
and  the  property  is  lost,  he  is  liable 
therefor,  irrespective  of  any  want  of 
due  care  on  his  part,  unless  his  act  is 
ratified  by  the  bailor  with  full  knowl- 
edge of  the  circumstances.   See  — 
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United  States.— Walker  v.  Smith 
(1804)  1  Wash.  C.  C.  152,  4  Dall.  389, 
1  L.  ed.  878,  Fed.  Gas.  No.  17,086. 

Alabama*  —  Stewart  v.  Frazier 
(1843)  5  Ala.  114. 

Arkansas. — ^Lyon  v.  Tarns  (1850)  11 
Ark.  189. 

Florida. — Ferguson  v.  Porter  (1850) 
3  Fla.  27. 

Georgia. — Darling  v.  Burdom  (1914) 
14  Ga.  App.  597,  81  S.  E.  800. 

Kentucky.  —  Fellows  v.  Gordon 
(1848)  8  B.  Mon.  415;  Trevathan  v. 
Farmers'  Bank  (reported  herewith), 
ante,  1180. 

Maryland.  —  Williams  v.  Higgins 
(1869)  30  Md.  404. 

Massachusetts. — ^Jenkins  v.  Bacon 
(1873)  111  Mass.  352,  15  Am.  Rep.  33, 
1  Am.  Neg.  Gas.  781. 

Michigan.— Hicks  v.  Lyle  (1881)  46 
Mich.  488,  9  N.  W.  52Si;  Hubbell  v. 
Blandy  (1891)  87  Mich.  209,  24  Am. 
St.  Rep.  154,  49  N.  W.  562. 

Tennessee. — Colyar  v.  Taylor  (1860) 
1  Coldw.  372,  1  Am.  Neg.  Gas.  825; 
Cicalla  v.  Rossi  (1872)  10  Heisk.  67. 

England. — Nelson  v.  Macintosh 
(1816)  1  Starkie,  237. 

Canada.— Wills  v.  Browne  (1912)  1 
D.  L.  R.  388,  20  Ont  Week.  Rep.  880, 
3  Ont.  Week.  N.  580. 

Thus,  an  agent,  though  acting  with- 
out reward,  is  liable  for  a  breach  of 
the  positive  orders  of  his  principal. 
Walker  v.  Smith  (1804)  1  Wash.  C.  C. 
152,  4  Dall.  389,  1  L.  ed.  (U.  S.)  878, 
Fed.  Gas,  No.  17,086. 

And  a  bailee  is  liable  for  any  in- 
jury resulting  from  a  departure  from 
instructions.  Ferguson  v.  Porter 
(1850)  3  Fla.  27. 

A  bailee  receiving  property  under  a 
particular  direction  as  to  its  disposi- 
tion impliedly  undertakes  to  dispose  of 
it  according  to  those  directions,  and 
may  be  made  liable  for  the  loss  conse- 
quent upon  his  failure  or  neglect  to 
do  so.  Fellows  v.  Gordon  (1848)  8  B. 
Mon.  (Ky.)  415. 

If  a  mandatary  violates  the  trust 
reposed  in  him,  and  disposes  of  the 
goods  in  a  way  not  authorized  or  con- 
templated by  the  terms  of  the  trust,  he 
may  be  held  liable  for  a  conversion 
aside  from  the  question  of  negligence. 


Gicalla    v.    Rossi    (1872)    10    Heisk. 
(Tenn.)  67. 

But,  while  a  gratuitous  mandatary 
must  not  disregard  plain  instructions^ 
he  is  not  to  be  held  liable  when  he 
honestly  mistakes  instructions ;  and  in 
such  case  is  answerable  only  for  his 
own  gross  negligence.  Bradford-Ken- 
nedy Go.  V.  Buchanan  (1918)  100 
Wash.  466,  171  Pac.  228. 

One,  who,  upon  opening  a  box  com- 
mitted to  his  care,  finds  it  to  contain 
valuables,  is  bound  to  replace  them  in 
their  former  state  of  security.  Nelson 
v.  Macintosh  (1816)  1  Starkie  (Eng.) 
237. 

One  who  has  undertaken  voluntarily 
and  gratuitously  to  invest  money  for 
another  is  liable  for  any  loss  thereby 
sustained,  if  he  disregarded  the  in- 
structions given  him  as  to  the  specific 
character  of  the  security  which  he  was 
to  take  therefor,  unless  the  principal, 
after  the  investment  is  made,  has  rati- 
fied his  action  with  a  full  knowledge 
of  the  nature  and  character  of  the  se- 
curity taken.  Williams  v.  Higgins 
(1869)  30  Md.  404. 

One  who  has  received  a  promissory 
note  from  another,  with  the  request 
that  he  procure  it  to  be  discounted,  is 
responsible  where,  without  any  in- 
structions from  the  bailor,  be  under- 
takes to  transmit  the  proceeds  to  him, 
and  the  money  is  lost  or  stolen  in  tran- 
sit. Stewart  v.  Frazier  (1843)  5  Ala. 
114. 

If  one  who  has  gratuitously  collect- 
ed money  for  another  attempts  to 
transmit  money  to  his  principal  with- 
out instructions  authorizing  him  so  to 
do,  and  it  is  lost  in  transit,  he  is  liable 
for  its  loss,  unless  the  principal  rati- 
fies the  act  of  transmission.  Lyon  v. 
Tarns  (1850)  11  Ark.  189. 

A  gratuitous  bailee  of  a  bond,  who 
departs  from  his  instructions  by  un- 
dertaking to  send  the  bond  by  mail  to 
the  bailor's  wife,  is  liable  for  its  loss 
in  transit,  although  he  may  have  exer- 
cised due  and  reasonable  care  in  the 
mode  of  its  transmission.  Jenkins  v. 
Bacon  (1873)  111  Mass.  373,  15  Am. 
Rep.  33,  1  Am.  Neg.  Gas.  781. 

A  gratuitous  bailee  who  has  prom- 
ised the  bailor  to  hold  the  property  for 
him,  and  not  to  part  with  the  posses- 
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sion  thereof  to  anyone  without  his  or- 
ders, is  liable  for  its  value,  where  he 
has  failed  to  perform  his  promise,  and 
has  turned  it  over  to  one  not  author- 
ized to  receive  it.  Darling  v.  Purdom 
(1914)  14  6a.  App.  597,  81  S.  E.  800. 

Where  a  bailment  is  made  of  an  ar- 
ticle owned  by  two  persons,  either  one 
of  them  may  instruct  the  bailee  not  to 
deliver  the  thing  bailed  to  the  other 
bailor,  and  if  he  agrees  to  do  this,  and, 
in  violation  of  the  instructions  and  his 
agreement,  does  deliver  the  thing  to 
one  of  the  joint  bailors,  he  will  be 
liable  to  the  other  bailor  therefor. 
Trevathan  v.  Farmers'  Bank  (re- 
ported herewith),  ante,  1180. 

Except  as  to  the  degree  of  diligence 
and  care  required  of  him,  the  general 
obligation  of  a  bailee  who  acts  without 
compensation  is  the  same  as  if  he  had 
assumed  the  trust  upon  the  promise  or 
with  the  expectation  of  reward.  If  he 
should  deliver  the  property  to  a  person 
not  authorized  to  receive  it,  he  would 
make  himself  responsible  for  its  value^ 
without  regard  to  the  question  of  due 
care  or  the  degree  of  negligence.  Jen- 
kins ▼.  Bacon  (Mass.)  supra* 

The  bailee  of  a  promissory  note  who 
gives  it  ui),  without  any  authority 
therefor,  to  the  maker  for  destruction, 
is  liable  for  its  conversion.  Hicks  v. 
Lyle  (1881)  46  Midi.  488,  9  N.  W.  529. 

One  to  whom  a  certificate  of  stock 
has  been  delivered  by  the  owner  for 
safe-keeping  is  liable  for  its  value, 
where,  without  the  consent  of  the  own- 
er, he  delivered  it  to  the  officers  of  the 
company  by  which  it  was  issued,  who 
canceled  it  and  issued  a  new  one  to 
another  party,  no  matter  how  good  his 
intentions  may  have  been,  or  how  care- 
ful he  may  have  been  in  the  premises. 
Hubbell  V.  Blandy  (1891)  87  Mich. 
209,  24  Am.  St.  Rep.  154,  49  N.  W.  502. 

Although  the  responsibility  of  a 
mandatary  or  bailee  without  compen- 
sation is,  in  most  respects,  of  lower 
degree  than  that  of  other  bailees,  still 
his  engagement  places  him  in  the  rela- 
tion of  trustee  so  far  as  to  exact  of 
him  fidelity 'in  the  execution  of  the 
trust  assumed  by  him,  and  also  to 
bring  him  within  the  scope  of  the  gen- 
eral principle,  applicable  to  all  trus* 
tees,  that  the  office  or  duties  of  his  trust 


cannot  be  delegated  by  him  to  another 
without  authority.  The  performance 
of  the  trust  is  a  matter  of  personal 
confidence,  which  it  is  a  breach  of 
trust  in  the  trustee  to  make  over  to  a 
stranger;  and  the  original  trustee  will 
continue  responsible  for  all  the  acts 
of  the  persons  so  substituted,  Colyar 
V.  Taylor  (1860)  1  Coldw.  (Tenn.)  372, 
1  Am.  Neg.  Gas.  825. 

One  to  whom  a  sum  of  money  has 
been  intrusted  for  delivery  to  another 
is  liable  for  its  loss  by  theft,  where  he 
has  delegated  the  performance  of  his 
undertaking  to  a  third  person,  not- 
withstanding such  person  was  a  suit- 
able person  in  whom  to  confide  such  a 
trust.    Ibid. 

One  who  agrees  to  make  a  purchase 
for  another  with  money  which  he  re- 
ceives for  the  purpose  is  liable  for  the 
embezzlement  of  the  money  by  one  to 
whom  he  has  intrusted  the  execution 
of  the  commission,  though  he  had  no 
reason  to  suspect  such  other's  honesty. 
Wills  V.  Browne  (1912)  1  D.  L.  R.  388, 
20  Ont  Week.  Rep.  880,  3  Ont.  Week. 
N.  580. 

But  a  delivery  of  the  property  to  a 
stranger  may  be  excused  or  justified 
upon  the  ground  of  an  Implied  author- 
ity, to  be  gathered  from  all  the  circum- 
stances of  the  case,  or  upon  the  ground 
of  an  apparent  or  actual  necessity  for 
so  doing.  See  Colyar  v.  Taylor 
(Tenn.)  supra. 

An  instance  may  be  found  in  Long 
V.  List  (1844)  1  Ohio  Dec.  Reprint,  54, 
where  defendant,  who  was  the  clerk  of 
a  steamboat,  consented,  without  re- 
ward, to  take  a  package  of  money  to  a 
city  at  which  the  steamboat  called. 
The  money  was  contained  in  a  sealed 
envelop,  properly  addressed.  The 
river  being  very  low,  the  steamer  ex- 
changed freight  and  passengers  with 
another  steamer,  the  captain  of  which 
promised  to  deliver  the  package  as 
addressed.  He  did  not  readily  find- the 
man,  and  dropped  it  into  the  postoffice. 
It  never  reached  its  destination.  The 
court  to  whom  it  was  submitted,  with- 
out assigning  any  reason,  gave  judg^ 
ment  for  the  defendant. 

For  another  instance  in  which  the 
delegation  of  the  delivery  of  a  sum  of 
money  to  another  seems  to  have  been 
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regarded  as  within  the  scope  of  the 
authority  of  a  gratuitous  mandatary, 
see  Fulton  v.  Alexander  (1858)  21 
Tex.  148^  1  Am.  Neg.  Cas.  836,  supra, 
III.  c. 

So  also  in  Nixon  v.  Bogin  (1886)  26 
S.  C.  611,  2  S.  E.  302,  it  seems  to  have 
^een  regarded  as  within  the  implied 
authority  of  one  who,  to  oblige  a 
friend,  undertook  the  collection  of  a 
draft  calling  for  the  amount  stated, 
"with  exchange  on  New  York  and  col- 
lection charges,"  to  take  a  draft  on 
Charleston  for  a  part  of  the  amount, 
where  New  York  exchange  in  full  was 
not  obtainable. 

F/.  ZdahUUy  of  hailee  who  has  used  sub^ 
Sect  of  bailment  for  own  purposes. 

If  the  bailee  uses  the  subject  of  the 
bailment  for  his  own  purposes,  he  is 
in  the  position  of  having  converted  the 
property,  and  hence  is  absolutely  li- 
able therefor,  even  where,  after  he  has 
undertaken  to  replace  it,  it  is  lost  with- 
out his  fault;  and  he  is  likewise  ac- 
countable for  the  profits  realized. by 
him  from  its  use. 

An  agent  without  reward  or  a  bailee 
without  hire  has  no  right  to  use  the 
property  for  his  own  purposes.  Persch 
v.  Quiggle  (1868)  57  Pa.  247. 

A  gratuitous  bailee  who  uses  for  his 
own  purpose  money  intrusted  to  him 
is  liable  for  it  at  all  events,  though  he 
subsequently  undertakes  to  replace  it 
out  of  funds  of  his  own,  which  are 
stolen  from  his  pocket.  Ulmer  v.  Ul- 
mer  (1820)  2  Nott  &  M'C.  (S.  C.)  489; 
Anderson  v.  Foresman  (1834)  Wright 
(Ohio)  598,  1  Am.  Neg.  Cas.  813. 

A  gratuitous  bailee  of  money  who 
deposits  it  with  moneys  of  his  own  in 
the  bank,  in  his  own  name  and  to  his 
credit  alone,  is  liable  therefor,  where 
it  is  lost  through  the  subsequent  in- 
solvency of  the  bank.  Coleman  v.  Lip- 
scomb (1885)  18  Mo.  App.  443;  Mas- 
sey  v.  Banner  (1820)  4  Madd.  Ch.  413, 
56  Eng.  Reprint,  757,  20  Revised  Rep. 
317. 

The  custodian  of  another's  certifi- 
cates of  stock  makes  himself  responsi- 
ble therefor  to  the  owner,  where  he 
loans  the  stock  to  another  without  the 
owner's  knowledge.  Persch  v.  Quiggle 
(1868)  57  Pa.  247. 

If  the  gratuitous  bailee  of  money 


employs  it  in  bis  own  businesa,  1^  is 
accountable  for  the  profits  realiied 
therefrom.  Boston  &  C.  Smelting  Co. 
V.  Reed  (1897)  23  Colo.  523,  48  Pac 
515. 

But,  where  money  is  ^ven  to  an- 
other for  safe-keeping,  the  bailor  eu- 
not  recover  interest  unless  the  baike 
has  mingled  the  bailor^s  money  vift 
his  own.  Price  V.  Brown  (1886)  5  K. 
Y.  S.  R.  7. 

VII.  Summarjf. 

Although  one  who  has  undertska 
to  assume  the  duties  of  a  gratidUm 
bailee  or  mandatary  is  not  liable  for 
his  failure  to  do  so,  his  promise  beiii^ 
in  the  eye  of  the  law,  unsupported  hj 
any  consideration,  yet.  having  es- 
barked  upon  his  undertaking,  he  is  li- 
able for  misfeasance  in  its  perforo- 
ance,  the  element  of  consideratiae 
being  supplied  by  the  trust  reposed  ii 
him. 

The  dictum  of  Lord  Coke,  that  tk 
bare  acceptance  of  goods  to  keep  im- 
plies a  promise  to  keep  them  saf^, 
so  as  to  impose  an  absolute  liabiliir 
therefor,  has  long  since  been  r^adit- 
ted,  and  the  gratuitous  bailee  or  Buuh 
datary  is  not  liable  unless  he  is  at 
fault. 

The    expression,    commonly    to  be 
found  in  the  cases,  that  a  fin^tuitou 
bailee  is  liable  only  for  ^ross  negli- 
gence, has  received  so  varied  a  conte&t 
of  meaning  that  it  has  ceased  to  be  i 
satisfactory  formula  of  decision.   Its 
use  has  tended  to  cause  the  court  tB 
overlook  the  fact  that  it  defines  tk 
responsibility  of  a  gratuitous  bailee 
only  in  vacuo,  i.  e.,  in  the  absence  of 
any  circumstance  other  than  the  ban 
fact  of  bailment,  and  to  divert  atten- 
tion from  the  inquiry  on  which  it  prop- 
erly should  be  centered,  namely,  What 
is  the  undertaking  of  the  bailee  in  tbe 
particular  case,  as  implied   from  tbe 
concomitant  circumstances  and  defined 
by  the  express  understanding  betweea 
the  parties?    This  undertaking  may  be 
such  as  to  raise  the  responsibilitj  of 
a  gratuitous  bailee  in  the  particular 
instance  to  the  same  level  as  that  of  a 
bailee  for  hire. 

To  determine  what  the  undertakiBC 
of  the  bailee  is,  regard  must  be  had  to 
the  nature,  value,  and  quality  of  tbe ' 
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subject  of  the  bailment,  the  circum- 
stances attending  it,  and  the  character 
and  confidence  and  customary  course 
of  dealing  of  the  parties. 

The  first  article  of  his  implied  un- 
dertaking is,  in  the  case  of  a  deposi- 
tary, that  he  will  take  the  same  care  of 
the  property  intrusted  to  him  as  he 
might  reasonably  be  expected  to  take 
of  his  own  property  of  the  same  char- 
acter; in  the  case  of  a  mandatary,  that 
he  will  exercise  the  same  diligence 
that  he  might  reasonably  be  expected 
to  exercise  in  his  own  affairs.  If  he  is 
known  to  possess  special  facilities  for 
safe-keeping,  it  becomes  an  implied 
article  of  his  undertaking  that  he  will 
use  them;  or,  if  his  profession  or  situ- 
ation is  such  as  to  imply  skill,  he  is 
bound  to  exercise  such  skill. 

The  liability  of  the  bailee  or  manda- 
tary may  likewise  be  varied  by  an  ex- 
press agreement. 

Although  a  gratuitous  bailee  is  not 
ordinarily  bound  to  the  exercise  of  the 
same  active  diligence  as  is  a  bailee  for 
reward,  in  some  respects  their  liabil- 
ity is  identical.  Thus,  it  is  the  duty 
of  a  bailee,  whatever  the  character  of 
the  bailment  may  be,  when  its  purpose 
has  been  fuUy  satisfied  and  performed. 


to  redeliver  the  thing  bailed  to  its  law- 
ful owner,  upon  request,  or  to  account 
for  his  failure  to  do  so ;  and  a  manda- 
tary is  bound  to  offer  a  justification  or 
legal  excuse  for  his  default  in  per- 
formance. The  bailee  is  liable  for  the 
loss  or  destruction  of  the  bailed  prop- 
erty while  in  his  possession,  after  be- 
ing requested  to  return  it  to  the  bailor, 
if  a  reasonable  time  has  elapsed  to  en- 
able him  to  do  so. 

So,  also,  if  a  gratuitous  bailee  un- 
dertakes to  deal  with  the  subject  of 
the  bailment  in  a  manner  not  war- 
ranted by  his  instructions,  express  or 
implied,  and  the  property  is  lost,  he 
is  liable  therefor,  irrespective  of  any 
want  of  due  care  on  his  part,  unless 
his  act  is  ratified  by  the  bailor  with 
full  knowledge  of  the  circumstances. 

And  if  a  gratuitous  bailee  uses  the 
subject  of  the  bailment  for  his  own 
purposes,  he  is  in  the  position  of  hav- 
ing converted  the  property,  and  hence 
is  absolutely  liable  therefor,  even 
where,  after  he  has  undertaken  to  re- 
place it,  it  is  lost  without  his  fault; 
and  he  is  likewise  accountable  for  the 
profit  realized  by  him  from -its  use. 

E.  S.  0» 


EMPIRE-ARIZONA  COPPER  COMPANY  et  al.,  Appts,, 
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R.  W.  SHAW. 


ArUsima  Supreme  Courts  June  14,  1919, 

(—  Ariz,  — ,  181  Pac  464.) 

Check  —  consent  to  await  bank's  convenience  for  payment  —  effect, 

1.  The  drawer  of  a  check  is  not  released  by  the  payee's  consent  to  re- 
turn later  for  his  money  upon  the  presentation  of  the  check  for  payment, 
tti  order  to  acconamodate  the  bank,  which  fails  before  the  check  is  again 
presented  for  payment. 

[See  note  an  this  question  beginning  on  page  1233.] 


Judgrment  —  effect  —  findings. 

2.  A  judgment  against  the  drawer  of 
a  check  in  favor  of  the  payee  after  re- 
fusal of  the  drawee  to  pay  the  check 
necessarily  implies  a  finding  that  the 
payee  presented  the  check  to  the  bank 
for  payment  within  a  reasonable  time. 

[See  15  R.  C.  L.  877.] 


Appeal  —  interference  with  finding. 

3.  The  appellate  court  will  not  dis- 
turb a  finding  on  conflicting  evidence 
which  sustains  the  conclusion  reached. 

[See  2  R.  C.  L.  208,  204.] 

Check  —  time  for  presentment. 

4.  Presentation  of  a  check  for  pay- 
ment need  not,  under  the  Negotiable 
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Instruments  Act»  be  at  the  earliest  op- 
portunity, to  avoid  discharging  the 
drawer,  where  the  statute  requires  a 
reasonable  time. 

[See  5  R.  C.  L.  506.] 

Judgment  —  finding  f<Hr  plaintiff  — 
effect. 

5.  A  finding  for  the  payee  in  an  ac- 
tion against  the  drawer  of  a  check 
which  was  presented  to  the  bank  and 
not  paid  necessarily  finds  that  the  fail- 
ure to  pay  was  for  the  convenience  of 
the  bacJc,  and  not  for  that  of  the  payee, 
where  defendant's  liability  depends  up- 
on the  finding  of  such  alternative. 

[See  15  R.  C.  L.  877.] 


Payment  —  acceptance  of  check  —  ef- 
fect 

6.  Acceptance  of  a  check  does  not 
discharge  the  debt,  unless  the  creditors 
consent  that  it  shall  do  so. 

[See  21  R.  C.  L.  60.] 

Evidence  —  inference  —  loss  by  fail- 
ure of  bank. 

7.  That  the  drawer  of  a  check  suf- 
fers loss  by  failure  of  the  bank,  a  short 
time  after  drawing  the  check  upon  it, 
which  was  not  paid,  does  not  raise  an 
inference  that  the  loss  was  due  to  un- 
reasonable delay  in  presenting  the 
check 

[See  5  R.  C.  L.  512.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  Yava- 
pai County  (Sweeney,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying 
a  new  trial  in  an  action  brought  to  recover  the  amount  of  a  check.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Clark  &  Clark  for  appel-     sequent  dealings  of  the  parties  were 


lants. 

Mr.  A.  H.  Favour,  for  appellee: 

There  was  sufficient  evidence  to  war- 
rant the  trial  court  in  finding  for  plain- 
tiff, and  such  a  finding,  when  supported 
by  the  substantial  legal  evidence,  will 
not  be  disturbed. 

Kline  v.  Kline,  14  Ariz.  369,  128  Pac. 
805;  Re  Scarry,  15  Ariz.  246,  187  Pac. 
868;  Brash  v.  White,  3  Ariz.  212,  73 
Pac.  445;  Abernathy  v.  Reynolds,  8 
Ariz.  173,  71  Pac.  914 ;  Bank  of  Bisbee 
V.  Graff,  12  Ariz.  156,  100  Pac.  452; 
Sandoval  v.  Randolph,  11  Ariz.  371,  95 
Pac.  119;  Molina  v.  Luce,  9  Ariz.  29, 
76  Pac.  602;  Gorman  v.  McGowan,  44 
Or.  597,  76  Pac.  769;  McKenzie  v. 
Moore,  —  Ariz.  — ,  176  Pac.  568. 

There  was  a  refusal  on  the  part  of 
the  Commercial  Bank  to  honor  the 
check  of  plaintiff  when  presented  on 
June  1,  1917,  and  any  further  or  sub- 
sequent dealings  of  the  parties  were 
immaterial. 

20  Cyc.  160,  Iflf  2,  3,  pp.  162,  167  B, 
1,  a. 

There  was  a  legal  presentation  for 
/payment  on  June  9,  1917,  in  Los  Ange- 
iles,  and,  therefore,  having  been  re- 
fused by  reason  of  the  bank's  failure, 
any  subsequent  dealings  of  the  parties 
were  immaterial. 

Sheffield  v.  Cleland,  19  Idaho,  612, 
115  Pac.  20. 

•Even  if  there  had  been  a  failure  on 
plaintiff's  part  to  present  his  check 
within  the  time  prescribed  by  the  Ne- 
gotiable Instruments   Laws,   the  sub- 


such  as  to  estop  defendants  from  set- 
ting up  such  failure  as  a  defense. 

9  Cyc.  256,  II.,  257,  III.;  Dent  v. 
North  American  S.  S.  Co.  49  N.  Y.  390; 
Mechanics'  &  F.  Sav.  Bank  v.  Katter- 
john,  137  Ky.  427, 125  S.  W.  1027,  Ann. 
Cas.  1912A,  439;  Roy  &  Titcomb  v. 
Flin,  10  Ariz.  80,  85  Pac.  725;  Camp- 
bell V.  Shivers,  1  Ariz.  161,  25  Pac 
540;  Wadin  v.  Czuczka,  16  Ariz.  371, 
146  Pac.  491;  Lackman  v.  Kearney, 
142  Cal.  112,  75  Pac.  668;  DezeU  v. 
Odell,  3  Hill,  215,  38  Am.  Dec.  628. 

Defendants  cannot  rely  on  the  Stat- 
ute of  Frauds  as  a  defense. 

.  20  Cyc.  188  G ;  Farley  v.  Cleveland, 
4  Cow.  432,  15  Am.  Dec.  387;  Roy  & 
Titcomb  v.  Flin,  10  Ariz.  80,  85  Pac 
725 ;  Dent  v.  North  American  S.  Si  Co. 
49  N.  Y.  390. 

Even  if  the  Statute  of  Frauds  was 
a  good  defense,  defendant  cannot  now 
take  advantage  of  it  in  this  court, 
since  it  was  not  pleaded  and  was  not 
urged  at  the  trial  of  the  case,  and  is 
now  being  presented  here  for  the  first 
time,  and  this  court  should  disregard 
it. 

H.  P.  Moore  Lumber  Corp.  v.  Walk- 
er, 19  Ann.  Cas.  317,  note;  20  Cyc  311. 
312,  2a,  b;  Harris  v.  Frank,  81  Cal. 
280,  22  Pac.  856;  Feeney  v.  Howard. 
79  Cal.  625,  4  L.R.A.  826,  12  Am.  St 
Rep.  162,  21  Pac  984 ;  Bommer  v. 
American  Spiral  Spring  Butt  Hinge 
MfjT.  Co.  81  N.  Y.  468;  Mayhew  v. 
Brislin,  13  Ariz.  102,  108  Pac  258; 
Evans   v.   Glencross,   4   Ariz.  222,   36 
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Pac.  212 ;  Re  Rohrer,  160  Cal.  674,  117 
Pac.  672,  Ann.  Cas.  1913A,  479 ;  South- 
ern R.  Co.  V.  Howell,  89  S.  C.  391,  71 
S.  E.  972,  Ann.  Cas.  1913A,  1070;  Ger- 
man Union  F.  Ins.  Co.  v.  Fred  G.  Clarke 
Co.  116  Md.  622,  89  L.R.A.(N.S.)  829, 
■82  Atl.  974,  Ann.  Cas.  1913D,  488; 
Rowell  V.  Battle  Creek,  169  Mich.  19, 
135  N.  W.  79,  Ann.  Cas.  1913D,  1204; 
McGee  v.  Vanover,  148  Ky.  737,  147  S. 
W.  742,  Ann.  Cas.  191SE,  500;  AUen 
V.  Ingalls,  33  Nev.  281,  111  Pac.  34, 
114  Pac.  758,  Ann.  Cas.  1913E,  755; 
Muck  V.  Hitchcock,  212  N.  Y.  283,  106 
N.  E.  75,  Ann.  Cas.  1915D,  566. 

Cunningham,  Ch.  J.,  delivered  the 
•opinion  of  the  court : 

The  appellee  performed  services 
as  a  miner  for  the  appellants  in  and 
about  the  sinking  of  a  certain  min- 
ing shaft  on  the  mining  properties 
^f  appellants.  On  the  31st  day  of 
May,  1917,  the  appellee  and  appel- 
lants determined  and  agreed  that  ap<- 
pellants  owed  to  appellee  the  sum  of 
^218.39,  and  therefore  delivered  to 
.appellee  a  check  drawn  on  the  Com- 
mercial Bank*  of  Parker,  at  Parker, 
Arizona.  On  the  1st  day  of  June, 
1917,  appellee,  R.  W.  Shaw,  pre- 
sented the  check  to  said  bank  for 
payment.  At  the  time  the  check 
i¥as  so  presented  for  payment;  the 
appellants  had  an  account  with  said 
bank  and  •  a  fund  sufficient  in 
amount  to  pay  said  check. 

The  check  was  not  paid  by  the 
bank,  and  the  parties  do  not  agree 
as  to  the  reason  why  the  check  was 
not  paid  at  the  time  it  was  pre- 
sented. The  payor  of  the  check, 
Commercial  Bank  of  Parker,  be- 
came insolvent  and  suspended  busi- 
ness on  June  10,  1917,  and  plain- 
tiff's check  was  never  paid. 

This  action  was  commenced  by 
the  holder  of  the  check,  R.  W.  Shaw, 
the  appellee,  on  or  about  the  27th 
day  of  July,  1917,  against  the  draw- 
ers of  the  check,  to  recover  the 
amount  of  the  check,  $218.39,  with 
interest  thereon  at  the  legal  rate, 
and  costs. 

The  defendants  first  pleaded  pay- 
ment, satisfaction,  and  discharge  of 
the  debt;  then,  in  other  later  plead- 
ings, tiiey  set  forth  that  "plaintiff 
-was  negligent  in  cashing  and  col* 


181  Pac.  46^.) 

lecting  the  said  check,  and  wholly 
lacking  in  ordinary  diligence,  and 
that  if  any  loss  or  damage  has  re- 
sulted to  plaintiff,  it  is  wholly  due 
to  his  own  negligence  and  lack  of 
diligence  in  presenting  and  cashing 
said  check.'' 

The  cause  was  tried  before  the 
court  without  a  jury,  and  the  court 
rendered  judgm^it  for  the  plaintiff 
for  the  amount  claimed.  From  an 
order  refusing  a  new  trial,  and  from 
the  judgment,  the  defendants  ap- 
peal. 

The  appellants  assign  as  error 
the  rendering  of  said  judgment  for 
the  plaintiff  for  the  reasons  as  fol- 
lows : 

"(1)  Because  appellee  was  bound 
to  present  the  check  given  to  him 
at  the  earliest  opportunity ;  that  he 
had  presented  it  at  the  bank  when 
the  money  was  tendered  him  in  full, 
and  that  he  refused  it  because  the 
bills  were  of  smaller  denomination 
than  he  wished  to  carry  to  Los 
Angeles. 

"(2)  The  court  erred  in  render- 
ing  said  judgment,  because  there  is 
no  evidence  of  any  valid  promise  on 
the  part  of  appellants  to  make  good 
said  check  to  appellee. 

"  (3)  The  court  erred  in  overrul- 
ing appellants'  motion  for  a  new 
trial,  for  the  reasons  above  stated." 

One  of  the  controversies  at  the 
trial  was  the  inquiry  into  the  cir- 
cumstances under  which  plaintiff 
failed  to  get  the  money  from  the 
bank  on  the  1st  day  of  June,  1917. 
All  parties  concede  that  plaintiff 
was  in  the  bank  with  the  check  on 
that  date,  and  that  some  officer  or 
employee  of  the  bank  examined  the 
check,  and  did  not  object  to  pay- 
ment because  the  drawee,  the  ap- 
pellants, were  short  of  funds  with 
which  to  pay.  The  appellants  con- 
tended at  the  trial  that  the  bank 
offered  to  pay  the  check,  and  pro- 
duced currency  in  bills  ox  small  de- 
nomination, which  the  plaintiff  did 
not  wish  to  accept,  and,  being  in- 
formed by  the  bank  that  it  then  had 
no  larger  bills,  plaintiff  asked  to 
have  the  check  returned  to  him, 
which  was  done,  and  he  thereupon 
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indicated  that  he  would  take  the 
check  with  him  to  Los  Angeles,  and 
there  collect  it  through  a  bank  at 
that  city ;  that  plaintiff  did  not  de- 
posit the  check  in  a  Los  Angeles 
bank  for  collection  until  after  the 
10th  day  of*  June,  1917,  on  which 
date  the  Commercial  Bank  of  Park- 
er became  insolvent.  The  appel- 
lants produced  substantial  evidence 
tending  to  support  their  said  con- 
tention. 

On  the  other  hand,  the  plaintiff 
contended  that  when  he,  in  person, 
presented  the  check  to  the  said  pay- 
or bank  on  the  1st  day  of  June, 
1917,  at  Parker,  the  person  repre- 
senting the  bank  at  the  time  of  such 
presentation  of  the  check  stated  to 
plaintiff  that  heavy  demands  had 
been  made  on  the  bank's  supply  of 
cash,  and  that  they  had  paid  out  so 
much  money  during  the  day  that 
they  did  not  have  on  hand  a  suffi- 
cient amount  of  money  with  which 
to  cash  this  particular  check  at  that 
time,  and  suggested  to  plaintiff  that 
the  bank  would  receive,  during  the 
night  following,  plenty  of  money, 
and  if  he,  the  plaintiff,  would  re- 
turn with  the  check  on  the  next 
morning,  June  2,  1917,  that  the 
bank  would  then  pay  the  check. 
The  appellee  did  not  wait  until  the 
next  day,  but  proceeded  to  Los 
Angeles,  and  then  on  the  9th,  10th, 
or  11th  day  of  June,  1917,  he  de- 
posited the  check  with  a  bank  for 
collection.  Plaintiff  did  not  know 
that  the  Commercial  Bank  of  Park- 
er became  insolvent  until  after  he 
had  deposited  the  check  with  the 
Los  Angeles  bank. 

The  plaintiff  produced  substantial 
testimony  tending  to  establish  all  of 
such  disputed  facts. 

"A  check  must  be  presented  for 
payment  within  a  reasonable  time 
after  its  issue,  or  the  drawer  will 
be  discharged  from  liability  there- 
on to  the  extent  of  the  loss  caused 
by  the  delay."  H  4331,  Rev.  Stat. 
Ariz.  1913,  Negotiable  Instruments 
Law. 

Under  the    conflicting  evidence, 


the  trial  court  has  necessarily  de- 
termined   that     the   j„d«ment- 

plaintiff  presented  eirect- 
the  check  to  the  »»•"*»«•• 
bank  within  a  reasonable  time  after 
its  issue.  The  determination  of 
that  fact  is  wholly  within  the 
province  of  the  court  trying  the 
facts;  and  the  evidence,  while  con- 
flicting on  that  question,  amply 
sustains  the  conclusion,  reached, 
and,    as    a    conse-  Appe«i-inter. 

QUenCe,    the    COnclU-    ferencc  with 

sion      reached     on     "**"•• 
conflicting  evidence  will  not  be  dis- 
turbed by  this  court  because  of  such 
conflict. 

The  holder  of  the  check  was  not 
bound  to  present  it  for  payment  "at 
the  earliest  opportunity,*'  as  con- 
tended by  appellants,  but  he  was 
bound  to  present  the  check  for  pay- 
ment "within  a  reasonable  time 
after  its  issue"  to  prevent  the  dis- 
charge of  the  draw- 
er to  the  extent  of  2?ffiiTli!l%  '"*' 
loss  arismg  from 
unreasonable  delay.  1[  4331,  supra. 
Whether  the  plaintiff  did  present 
the  check  for  pasrment  within  a  rea- 
sonable time  in  the  circumstances 
here*  shown  was  a  question  of  fact, 
and  that  question  has  been  deter- 
mined adversely  to  the  appellants. 

The  appellants  insist  that  the 
judgment  is  erroneous  because  the 
bank  offered  to  pay  the  check  and 
the  holder  of  the  check  refused  to 
accept  the  kind  of  money  he  was  of- 
fered by  the  bank.    This  contention, 

like  the  former,  j,d,r~e»t- 
was  necessarily  de-  undinpr  tor 
cided     against    the  p»*«»««-^ect. 

appellants.  On  this  dispute,  the  evi- 
dence was  also  conflicting,  as  indi- 
cated above.  The  court  necessarily 
found  that  the  bank 
requested  the  hold-  UV^^m^SitSr. 
er  of  the  check  to  S2™*r*f^S  l^i' 
return  later  for 
payment,  as  plaintiff's  evidence 
tends  to  prove. 

The  second  statement  of  error,  to 
wit,  "The  court  erred  in  rendering 
said  judgment  because  there  is  no 
evidence  of  any  valid  promise  on 
the  part  of  appellants  to  make  good 
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said  check  to  appellee/'  is  set  forth 
upon  the  theory  that  the  appellee's 
debt,  owing  by  appellants,  was  paid, 
satisfied,  and  discharged  by  them 
by.  the  issuance  of  a  check  to  their 
creditor.  Such  is  not  the  law,  un- 
less, as  a  fact,  the 
creditor  accepts  the 
check  as  final  pay- 
ment. The  appellants  do  not  claim 
that  the  appdlee  did  accept  the 
check  as  a  final  payment,  but  they 
insist  that  apptellee  sustained  a  loss 
because  he  failed  to  use  ordinary 
diligence  in  presenting  his  check  to 
the  bank  for  pa3anent.  The  appel* 
lants  nowhere  directly  contend  that 
they,  the  drawers  of  the  check,  lost 
anything  because  of  the  plaintiff's 
failure  to  present  the  check  for  pay- 
ment within  a  reasonable  time  after 
they  issued  the  check  and  delivered 
it  to  him.  The  bank  suspended  busi- 
ness a  short  time  after  the  check 
was  issued,  and  the  appellants  had 


a  fund  with  the  bank  subject  to  the 
said  check,  and  sufficient  in  amount 
to  pay  the  check  at  the  time  the 
bank  became  insolvent,  and  from 
such  facts  the  inference  may  be 
drawn  that  the  appellants  lost  a 
portion  of  their  said  funds  by  such 
insolvency,  but  no  inference  can  be 
drawn  from  such  facts  that  the  ap- 
pellants suffered  a 
loss  because  of  the.  SilronctZio., 
appellee's  unreason-  5J„',?"'"^  *' 
able  delay  in   pre- 
senting the  check  for  payment.  The 
appellants  nowhere  directly  claim  a 
loss  from  such  cause. 

Upon  the  whole  case,  we  find  no 
reversible  error  on  the  record.  As 
a  consequence,  the  judgment  must 
be  affirmed. 

Ross,  J.,  concurs. 

Note. — Judge  Baker  having  been 
of  counsel  in  the  case,  he  therefore 
took  no  part  in  this  decision. 


ANNOTATION. 

Conduct  of  holder  of  check  at  tone  of  presentation  for  payment  at  affecting 

drawer's  liability. 


As  stated  in  the  reported  case  (Em- 
pire-Arizona Ck)PPER  Ck).  v.  Shaw, 
ante,  1229),  a  check  must  be  prescRited 
for  payment  within  a  reasonable  time, 
and  a  failure  in  this  regard  discharges 
the  drawer  to  the  extent  of  the  injury 
sustained  thereby*  The  opinion  in  the 
reported  case  does  not  make  clear 
whether  the  presentment  which  was 
relied  upon  as  being  within  a  reason- 
able time  was  that  on  June  Ist  or  that 
made  through  the  Los  Angeles  bank 
after  June  10th.  The  supreme  court 
relies  wholly  upon  the  trial  court's 
finding  of  fact  that  the  check  was 
presented  within  a  reasonable  time. 
The  holder  did  not  give  notice  of  dis- 
honor after  the  first  presentation,  ap- 
parently not  relying  upon  this  as  a 
presentation.  The  conduct  of  the 
holder  of  the  check  at  the  time  of  pres- 
entation for  payment,  as  relieving 
the  drawer,  has  been  passed  upon  in 
but  few  cases. 

In  Simpscm  v.  Pacific  Mut.  L.  Ins.  Co. 
(1872)  44  CaL  139,  the  drawer  of  a 
4  A.L.R.— 78. 


check  was  held  to  be  relieved  of  lia- 
bility thereon  by  the  presentation  on 
the  day  the  check  was  given  of  the 
check  for  payment,  and  the  tender  of 
the  amount  of  the  check  by  the  bank, 
although  the  holder  declined  to  accept 
payment  on  account  of  his  own  con- 
venience, and  when,  later  in  the  same 
day,  the  check  was  presented,  the  bank 
had  failed.  Although  the  jury  found 
a  verdict  for  the  holder  of  the  check 
in  his  action  against  the  drawer,  the 
trial  court  set  the  verdict  aside  and 
granted  a  new  trial,  and  the  action  of 
the  trial  court  was  sustained  upon  ap- 
peal. The  supreme  court  said :  ''The 
jury  having  returned  a  general  ver- 
dict for  the  plaintiff,  the  defendant 
moved  for  a  new  trial,  assigning  as 
one  of  the  grounds  of  the  motion  the 
insufficiency  of  the  evidence  to  justi- 
fy the  verdict,  and  with  appropriate 
specifications  as  to  the  particulars 
wherein  the  evidence  was  insufficient. 
The  court  having  granted  the  motion 
on  this  ground,  the  plaintiff  appeals. 
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and  insists  that  the  verdict  ought  not 
to  have  been  disturbed.  The  court  be- 
low appears  to  have  been  satisfied 
from  the  evidence:  First,  that  the 
check  was  drawn  against  a  sufficient 
fund.  Second,  that  it  was  presented 
for  pasrment  at  the  bank  ,by  the  plain- 
tiff almost  immediately  after  it  was 
delivered  by  the  defendant,  and  pay- 
ment was  then  and  there  tendered  by 
the  bank;  but  the  plaintiff  finally  de- 
clined to  accept  the  money,  not  with 
the  intention  to  hold  the  defendant 
liable  on  the  check,  or  otherwise,  but 
only  as  a  matter  of  convenience  to 
himself,  preferring  to  leave  the  money 
temporarily  in  the  bank  until  he 
should  call  for  it.  Third,  that  by  the 
transaction  at  the  bank,  and  by  the 
mutual  consent  of  the  plaintiff,  the  de- 
fendant, and  the  banker,  the  sum 
represented  by  the  check  was  practi- 
cally transferred  from  the  credit  of 
the  defendant  to  that  of  the  plaintiff, 
and  thenceforth  remained  in  the  bank 
at  his  risk.  ...  It  is  clear  that 
the  plaintiff  was  in  time  when  he  went 
to  the  bank  at  2  o'clock  P.  M.  of  the 
day  on  which  he  received  the  check 
for  the  purpose  of  demanding  pay- 
ment, unless  the  transaction  at  the 
bank  in  the  forenoon  of  that  day  had 
materially  affected  his  rights.  In  dis- 
cussing this  branch  of  the  case,  we 
shall  assume  that  the  plaintiff  went 
to  the  bank  in  the  forenoon  for  the 
purpo3e  and  with  the  intention  of  pre- 
senting the  check  for  payment,  and 
that  he  did  so  present  it;  but,  on  be- 
coming satisfied  that  the  check  was 
good,  and  would  be  paid  on  presenta- 
tion, he  concluded,  for  his  own  con- 
venience, to  retain  it  temporarily 
instead  of  accepting  payment  at  that 
time.  As  already  stated,  there  was 
some  evidence  tending  to  prove  these 
facts,  and,  in  the  opinion  of  the  court 
below,  which  heard  the  testimony,  it 
was  sufficient  on  this  point,  and  for 
the  purposes  of  this  decision  we  must 
assume  that  it  was  so.  On  these  facts 
the  question  to.be  solved  is  whether 
the  holder  of  a  bank  check  drawn 
against  a  sufficient  fund,  who  presents 
it  for  payment  within  the  proper 
time,  and  to  whom  payment  is  then 
tendered  by  the  bank,  but  who  de* 


clines  to  accept  the  money  at  that 
time,  preferring  to  retain  the  check 
temporarily,  can  hold  the  drawer  of 
the  check  by  again  presenting  it  for 
payment  at  a  later  hour  of  the  same 
day,  when  payment  is  refused  and  due 
notice  of  dishonor  given.    The  ques- 
tion is  novel  and  not  free  from  diffi- 
culty; but  we  shall  be  materially  aid- 
ed in  its  solution  by  first  ascertaining 
with  accuracy  what  are  the  elements 
which  constitute  a  presentation  for 
payment  in  its  legal  sense.    The  pre- 
senting of  a  check  for  payment  implies 
that  the  holder  of  it  desires  and  is 
ready  and  willing  to  accept  payment. 
It  would  be  a  contradiction  in  terms 
to  say  that  the  holder  of  a  check  pre- 
sented it  for  payment,  intending  and 
averring  at  the  time  that  he  would  not 
accept  pasrment.     If  he  should  pre- 
sent it  for  the  sole  purpose  of  ascer- 
taining  whether   the   signature   was 
genuine,  or  whether  the  drawer  had 
funds  to  his  credit,  or  merely  for  the 
purpose  of  being  identified  as  the  per- 
son entitled  to  payment,  not  intending 
then  to  present  it  for  pajnnent,  it  is 
clear  that  this  would  not  constitute  a 
demand  of  pa3mient,  which,  in  its  very 
nature,  imports  a  willingness  on  the 
part  of  the  holder  to  accept  the  money 
at  that  time.    But  if  the  check  is  pre- 
sented for  payment,  with  the  present 
intention  in  the  mind  of  the  holder  to 
accept  the   money  if  tendered,  this 
must  be  deemed  to  be  a  demand  of 
payment  for  all  purposes  affecting  the 
rights  of  the  drawer,  even  though  the 
holder  should  afterwards  change  his 
purpose   and   decline   to   accept  the 
money  when  tendered  by  the  bank. 
Having  once  demanded  payment  in  due 
form  and  within  the  proper  time,  and 
the  bank  being  then  and  there  ready 
and  willing  and  offering  to  pay  the 
check,  the  holder  is  not  at  liberie  aft' 
er  this  to  retract  or  waive  his  demand 
and  decline  to  accept  payment  with- 
out thereby  releasing  the  drawer  from 
further  liability  on  the  check.    If  the 
holder    declines    to    accept   payment 
when  it  is  tendered  on  a  proper  de- 
mand, the  liability  of  the  drawer  ceas- 
es, for  the  reason  that  his  undertak- 
ing was  that  the  check  would  be  paid 
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when  payment  should  be  first  demand- 
ed in  due  form  and  within  the  proper 
time;  but  he  does  not  undertake  that 
it  will  be  paid  on  a  second  demand, 
when*  payment  has  been  tendered  and 
refused  on  a  prior  demand  made  in 
due  form  and  within  the  proper  time. 
I  am  therefore  of  opinion  that,  upon 
the  facts  disclosed  by  this  record,  we 
ought  not  to  disturb  the  order  grant- 
ing a  new  trial." 

Where  payment  of  a  check  has  been 
refused  by  the  drawee  bank  for  the 


reason  that  the  bank  questioned  the 
gen\iinenesB  of  the  drawer's  signature, 
and  the  check  is  duly  protested,  the 
holder  is  under  no  duty  to  again  pre- 
sent the  check  for  payment  when  the 
drawee  has  determined  the  genuine- 
ness of  the  signature ;  at  least,  not  in 
the  absence  of  notice  that  the  check 
will  be  paid.  Allen  v.  Kramer  (1878) 
2  IlL  App.  205.  Accordingly,  the  pro- 
test and  notice  thereof  were  held  to 
fix  the  li&bility  of  the  drawer  of  the 
check.  W.  A.  E. 


MAE  E.  KAUFFMAN  ROWE 

V. 

UNITED  COMMERCIAL  TRAVELERS  OF  AMERICA,  Appt. 

Jotra  Supreme  Court ^May  21,  1919. 
(—  Iowa,  — ,  172  N.  W.  454.) 

insurance  —  accident  —  overturning  of  automobile* 

1.  Driving  an  automobile  at  a  high  and  unsafe  rate  of  speed,  or  in  a 
manner  justly  to  convict  the  driver  of  negligence,  does  not  conclusively 
show  that  an  injury  caused  by  the  overturning  of  the  car  was  not  an 
accident  within  the  meaning  of  an  insurance  policy. 

[See  note  on  this  question  beginning  on  /page  1244.] 


Appeal   —  method   of   dealing  with 
pleadings. 

2.  The  appellate  court  will  treat  an 
answer  as  containing  issuable  matter 
if  it  was  so  treated  by  court  and  coun- 
sel at  the  trial. 

[See  2  R.  C.  L.  184.] 

Trial  —  question  for  court  —  over- 
turning of  automobile. 
8.  The  court  cannot  say,  as  matter 
of  law,  that  excessive  speed  of  an  auto- 
mobile in  approaching  a  street  corner 
was  the  cause  of  its  overturning  if 
there  is  evidence  that  the  brake  was 
applied  before  the  corner  was  reached, 
and  that  the  car  had  straightened  out 
and  traveled  75  or  80  feet  after  making 
the  turn  before  it  overturned,  while 
after  the  accident  it  was  found  to  have 
a  broken  wheel. 

Insurance  —  contribution  to  injury  -— 
effect. 

4.  That  the  acts  of  an  insured  con- 
tribute in  some  degree  to  his  injury 
does  not  show  that  the  injury  did  not 
happen  by  accidental  means  within  the 
meaning  of  an  insurance  policy  if  the 
result  was  not  one  which  he  antici- 


pated or  could  reasonably  have  antici- 
pated, and  which  he  had  no  intention 
of  producing. 

[See  14  R.  0.  L.  1238-1240.] 

Trial  —  instruction  —  illustration. 

5.  A  court  having  defined  acckdent 
and  accidental  means  in  an  action  on 
an  accident  insurance  policy  is  not 
bound  to  go  further  and  illustrate  by 
specific  instances  what  is  not  within 
the  scope  of  the  definition. 

[See  14  R.  C.  L.  761  et  seq.] 

—  definition. 

6.  The  jury  must  be  presumed  to 
know  the  general  and  proper  signifi- 
cance of  words  in  common  use. 

[See  14  R.  C.  L.  762.] 

Appeal  —  refusal  of  definition  —  er- 
ror. 

7.  It  is  not  error  for  the  trial  court 
to  omit  to  define  the  words  "accident" 
and  "accidental  means"  with  scientific 
precision  in  instructing  a  jury  in  an 
action  on  an  accident  insurance  policy. 

[See  14  R.  C.  L.  762.] 

Insurance  —  accident  — »  result  from 
intentional  act. 

8.  An   intentional   act   not  per   se 
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dangerous,  and  not  intended  or  ex- 
pected to  be  attended  with  injurious 
results  to  the  actor,  may,  by  some  un- 
foreseen, unexpected,  or  unusual  con- 
tingency, become  the  accidental  means 
of  injury  to  the  actor. 

[See  14  R.  C.  L.  1238-1240.] 

Evidence  —  burden  of  proof  -^  volun- 
tary  exposure  to  danger. 

9.  The  burden  of  showing  that  an 
injury  to  an  insured  person  was  the 
result  of  voluntary  exposure  to  danger 
is  not  satisfied  by  showing  that  he  was 
negligent  merely,  or  that,  but  for  his 
negligence,  he  would  not  have  been  in- 
jured. 

[See  14  R.  C.  L.  1257.] 

Trial  —  jury  —  negligence  of  insured. 

10.  The  jury  must  determine  wheth- 
er or  not  the  holder  of  an  accident  in- 
surance policy  avoids  his  contract  by 
voluntary  exposure  to  danger  in  driv- 
ing an  automobile  at  the  rate  of  35  or 
40  miles  an  hour,  towards  a  corner 
which  he  intends  to  turn. 

[See  14  R.  C.  L.  1257.] 

•—  instruction  —  ignoring  issues. 

11.  The  court  cannot,  in  instructing 
the  jury,  ignore  issues  which  are  in  the 
case  and  supported  by  evidence. 

[See  14  R.  C,  L.  769.] 

Evidence  —  ordinance  not  pleaded. 

12.  A  municipal  ordinance  regulat- 
ing the  speed  of  automobiles  on  the 
street  is  not  admissible  in  evidence  if 
not  pleaded  in  defense  of  an  action  on 
an  accident  insurance  policy,  as  tend- 
ing to  -show  violation  of  law  in  the 


operation  upon  the  streets  of  the 
automobile  the  overturning  of  which 
caused  the  injury. 

[See  19  R.  C.  L.  907;  21  R.  C.  L.  444.] 

Insurance  —  accident  —  violation  of 
law  —  what  is  law. 

13.  A  statute  limiting  the  speed  of 
automobiles  on  the  highway  is  a  law 
within  the  meaning  of  an  accident  in- 
surance policy  providing  that  its  bene- 
fits shall  not  be  extended  to  cover  any 
death,  disability,  or  loss  resulting  from 
the  violation  of  any  law. 

[See  14  R.  C.  L.  1225  et  seq.] 

—  showing  that  accident  was  caused 
by  violation  of  law. 

14.  Under  a  provision  of  an  acci- 
dent insurance  policy  that  it  shall  not 
extend  to  or  cover  any  death,  disabil- 
ity, or  loss  resulting  from  the  viola- 
tion of  any  law,  the  mere  fact  that  at 
the  time  of  injury  insured  was  driv- 
ing an  automobile  at  a  speed  which  the 
statute  declares  to  be  presumptively 
negligent,  for  which  it  provides  pun- 
ishment, does  not  prevent  recovery,  but 
it  must  in  addition  be  established  that 
the  injury  was  caused  by  or  resulted 
from  such  violation  of  law. 

[See  14  R.  C.  L.  1254.] 

Appeal  —  error  in  instruction  —  con- 
struction of  insurance  policy. 

15.  The  construction  of  an  insur- 
ance policy  being  for  the  court,  it  is 
error  to  instruct  the  jury  that,  in  con- 
struing the  policy,  the  law  gives  that 
interpretation  most  favorable  to  the 
insured. 

[See  14  R.  C.  L.  729,  926.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Polk 
County  (De  Graff,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident  insurance  policy  issu^  by 
defendant  to  plaintiff's  deceased  husband.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  A.  Millener  and  Sulli-     C.  Co.  v.  Carroll  Fidelity  &  C.  Co.  v. 


van  &  Sullivan,  for  appellant: 

Before  plaintiff  can  recover,  she  must 
prove  that  Ted  Thomas  Rowe  came  to 
his  death  from  bodily  injuries  received 
through  accidental  means,  and  that 
these  accidental  means  were  the  proxi- 
mate, sole,  and  only  cause  of  his  death. 
Cames  v.  Iowa  State  Traveling  Men's 
Asso.  106  Iowa,  281,  68  Am.  St.  Rep. 
306,  76  N.  W.  683;  Taylor  v.  Pacific 
Mut.  L.  Ins.  Co.  110  Iowa,  621,  82  N. 
W.  326 ;  Lehman  v.  Great  Western  Acci. 
Asso.  165  Iowa,  787,  42  L.R.A.(N.S.) 
562,  133  N.  W.  752;  Hastings  v.  Trav- 
elers' Ins.  Co.  190  Fed.  258;  Fidelity  & 


Stacey,  5  L.R.A.(N.S.)  657,  74  C.  C. 
A.  409,  143  Fed.  271,  6  Ann.  Cas.  955; 
Stone  V.  Fidelity  &  C.  Co.  188  Tenn. 
672,  L.R.A.1916D,  536,  182  S.  W.  252. 
Ann.  Cas.  1917A,  86;  United  States 
Mut.  Acci.  Asso.  v.  Barry,  131  U.  S. 
100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep.  755; 
Taliaferro  v.  Travelers'  Protective 
Asso.  25  C.  C.  A.  494,  49  U.  S.  App. 
275,  80  Fed.  368;  Whitlach  v.  Fidelity 
&  C.  Co.  149  N.  Y.  45,  43  N.  E.  405; 
Dezell  V.  Fidelity  &  C.  Co.  176  Mo.  253, 
76  S.  W.  1102;  Maryland  Casualty  Go. 
V.  Spitz,  L.R.A.1918C,  1191,  159  C.  G. 
A.  119,  246  Fed.  817;  Salinger  v.  Fi- 
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delity  &  C.  Co.  178  Ky.  369,  L.RJ^. 
1918C.  101,  198  S.  W.  1163;  Hutton  v. 
States  Acci.  Ins.  Co.  267  III.  267,  L.R.A. 
191 5E,  127,  108  N.  E.  296,  Ann.  Cas. 
191 6C,  377;  Lickleider  v.  Iowa  State 
Traveling:  Men's  Asso.  —  Iowa,  — ,  39 
L.R.A.  1295,  166  N.  W.  363;  Laessig  v. 
Travelers'  Protective  Asso.  169  Mo. 
272,  69  S.  W.  469;  Fidelity  &  C.  Co.  v. 
Weise,  182  lU.  496,  65  N.  E.  540;  Man- 
ufacturers' Acci.  Indemnity  Co.  v.  Dor- 
gan,  22  L.R.A.  620,  7  C.  C.  A.  581,  16 
U.  S.  App.  290,  58  Fed.  945. 

Rowe  was,  at  the  time  of  receiving 
the  injuries  complained  of,  violating 
the  law  by  operating  an  automobile  at 
an  excessive  and  unlawful  rate  of  speed, 
which  was  the  proximate  cause  of  his 
injuries  and  death. 

Jones  V.  United  States  Mut.  Acci. 
Asso.  92  Iowa,  662,  61  N.  W.  486;  Fi- 
delity &  D.  Co.  V.  Industrial  Acci.  Com- 
mission, 171  Cal.  728,  L.R.A.1916D, 
903,  154  Pac.  834;  Hatch  v.  Mutual  L. 
Ins.  Co.  120  Mass.  550,  21  Am.  Rep. 
541;  Duran  v.  Standard  Life  &  Acci. 
Ins.  Co.  63  Vt.  437,  13  L.R.A.  637,  25 
Am.  St.  Rep.  773,  22  Atl.  530;  Day  v. 
Highland  Street  R.  Co.  185  Mass.  118, 
46  Am.  Rep.  447;  Rosier  v.  Modem 
Woodmen,  100  Neb.  570,  L.R.A,1917C, 
195,  160  N.  W.  966;  Murray  v.  New 
York  L.  Ins.  Co.  96  N.  Y.  614,  48  Am. 
Rep.  668 ;  Travelers'  Ins.  Co.  v.  Seaver, 
9  Wall.  531,  22  L.  ed.  155;  Bradley  v. 
Mutual  Ben.  L.  Ins.  Co.  45  N.  Y.  422; 
6  Am.  Rep.  115;  Accident  Ins.  Co.  v. 
Bennett,  90  Tenn.  256,  25  Am.  St.  Rep. 
685,  16  S.  W.  728;  Davis  v.  Modern 
Woodmen,  98  Mo.  App.  713,  73  S.  W. 
923;  People  v.  Falkovitch,  280  111.  321, 
117  N.  E.  398,  Ann.  Cas.  1918B,  1077; 
Schultz  V.  State,  89  Neb.  34,  38.L.R.A. 
(N.S.)  403,  130  N.  W.  972,  Ann.  Cas. 
1912C,  495;  State  v.  Watson,  216  Mo. 
420,  116  S.  W.  1011 ;  Bloom  v.  Frank- 
lin L.  Ins.  Co.  97  Ind.  478,  49  Am.  Rep. 
469 ;  Miller  v.  Mutual  Ben.  Ins.  Co.  34 
Iowa,  222 ;  Wells  v.  New  England  Mut. 
L.  Ins.  Co.  191  Pa.  207,  53  L.R.A.  327, 
71  Am.  St.  Rep.  763,  43  Atl.  126; 
Haley  v.  Prudential  Ins.  Co.  189  111. 
817,  59  N.  E.  545;  Kenyon  v.  Cedar 
Rapids,  124  Iowa,  195,  99  N.  W.  692; 
Goerdt  v.  Trumm,  118  Iowa,  207,  91  N. 
W.  1067 ;  State  v.  Hanahan,  —  S.  C.  — , 
96  S.  E.  667;  Payne  y.  Union  Life 
Guards,  136  Mich.  416,  112  Am.  St. 
Rep.  368,  99  N.  W.  376;  O'Neil  • .  Red- 
field,  168  Iowa,  246,  139  N.  W.  656. 

Rowe  was,  at  the  time  of  receiving 
the  injuries  complained  of,  voluntarily 
exposing  himself  to  danger,  and  this 
voluntary  exposure  to  danger  was  the 


proximate  cause  of  his  injuries  and 
death. 

FoUis  V.  United  States  Mut.  Acci. 
Asso.  94  Iowa,  435,  28  L.R.A.  78,  58 
Am.  St.  Rep.  408,  62  N.  W.  807;  Diddle 
V.  Continental  Casualty  Co.  66  W.  Va. 

170,  22  L.R.A.(N.S.)  779,  63  S.  E.  962; 
Helm  V.  Illinois  Commercial  Men's 
Asso.  279  IlL  570,  117  N.  E.  63;  De- 
Loy  V.  Traveler's  Ins.  Co.  171  Pa.  1, 
50  Am.  St.  Rep.  787,  32  Atl.  1108; 
Rebman  v.  General  Acci.  Ins.  Co.  217 
Pa.  518,  10  L.R.A.(N.S.)  957,  66  Atl. 
859;  Wilcox  v.  Central  Acci.  Ins.  Co. 
234  Pa.  58,  82  Atl.  1093;  Shaffer  v. 
Travelers'  Ins.  Co.  —  IlL  — ,  22  N.  E. 
589 ;  Willard  v.  Masonic  Ekiuitable  Acci. 
Asso.  169  Mass.  288,  61  Am.  St.  Rep. 
285,  47  N.  E.  1006,  3  Am.  Neg.  Rep. 
667;  Smith  v.  ^tna  L.  Ins.  Co.  185 
Mass.  74,  64  L.R.A.  117,  102  Am.  St. 
Rep.  326,  69  N.  E.  1059;  Garcelon  v. 
Commercial  Travelers'  Eastern  Acci. 
Asso.  195  Mass.  631,  10  L.R.A.(N.S.) 
961,  81  N.  E.  201 ;  Morse  v.  Commercial 
Travelers'  Eastern  Acci.  Asso.  212 
Mass.  140,  40  L.R.A.(N.S.)  136,  98  N. 
E.  699 ;  Standard  Life  &  Acci.  Ins.  Co. 
V.  Langston,  60  Ark.  381,  30  S.  W. 
427;  Overbeck  v.  Travelers  Ins.  Co. 
94  Mo.  App.  453,  68  S.  W.  236;  Alter 
v.  Union  Casualty  &  Surety  Co.  108 
Mo.  App.  169,  88  S.  W.  276;  Smith 
V.  Preferred  Acci.  Asso.  104  Mich. 
634,  62  N.  W.  990;  Shevlin  v.  Ameri- 
can Mut.  Acci.  Ins.  Co.  94  Wis. 
180,  36  L.R.A.  52,  68  N.  W.  866;  Wil- 
liams V.  United  States  Mut.  Acci.  Asso. 
133  N.  Y.  366,  31  N.  E.  222;  McClure 
V.  Great  Western  Acci.  Asso.  133  Iowa, 
224,  8  L.R.A.(N.S.)  970,  119  Am.  St. 
Rep.  598,  110  N.  W.  466,  12  Ann.  Cas. 
41;  Correll  v.  National  Acci.  Soc.  139 
Iowa,  36,  130  Am.  St.  Rep.  294,  116 
N.  W.  1046 ;  Glass  v.  Masons'  Fraternal 
Acci.  Asso.  112  Fed.  495;  Rommel  v. 
National  Travelers'  Ben.  Aaso.  —  Iowa, 
— ,  166  N,  W.  455;  Jones  v.  United 
States  Mut.  Acci.  Asso.  92  Iowa,  655, 
61  N.  W.  485. 

The  court  erred  in  instructing  the 
jury  as  to  the  law,  and  in  the  admis- 
sion and  rejection  of  testimony. 

Beaver  v.  Porter,  129  Iowa,  41, 105  N. 
W.  346 ;  Loomis  v.  Des  Moines  News  Co. 
110  Iowa,  515,  81  N.  W.  790;  Van  Slyck 
V.  Mills,  34  Iowa,  375;  Moran  v.  Mar- 
tinson, 164  Iowa,  712,  146  N.  W.  841 ; 
Piatt  V.  Chicago,  B.  &  Q.  R.  Co.  74  Iowa, 
131,  37  N.  W.  107;  Union  Scale  Co.  v. 
Iowa  Mach.  &  Supply  Co.  136  Iowa, 

171,  113  N.  W.  762;  Vaughn  v.  Smith 
&  Co.  58  Iowa,  553,  12  N.  W.  604 ;  Daly 
V.  W.  W.  Kimball  Co.  67  Iowa,  132,  24 


1288 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


N.  W.  756;  Fairbanks  v.  Jacobs,  69 
Iowa,  265,  28  N.  W.  602;  Clement  v. 
Drybread,  108  Iowa,  701,  78  N.  W. 
235;  Lickleider  v.  Iowa  State  Travel- 
ing Men's  Asso.  —  Iowa,  — ,  166  N.  W. 
366;  Correll  v.  National  Acci.  Soc.  139 
Iowa,  36,  130  Am.  St.  Rep.  294,  116  N. 
W.  1046 ;  State  ex  rel.  Mundt  v.  Meier, 
140  Iowa,  540,  118  N.  W.  792;  Ford  v. 
Chicago,  R.  I.  &  P.  R.  Co.  106  Iowa, 
85,  75  N.  W.  650;  Strever  v.  Chicago  & 
N.  W.  R.  Co.  106  Iowa,  137,  76  N.  W. 
513;  Loughran  v.  Des  Moines  Street 
R.  Co.  107  Iowa,  639,  78  N.  W.  675. 

Messrs.  Miller  &  Wallins^ord,  for 
appellee : 

The  plaintiff  proved  that  the  Insured 
came  to  his  death  from  bodily  injury 
received  through  accidental  means,  and 
these  accidental  means  were  the  proxi- 
mate, sole,  and  only  cause  of  his  death. 

Lickleider  v.  Iowa  State  Traveling 
Men's  Asso.  —  Iowa,  — ,  8  A.L.R. 
1295,  166  N.  W.  863;  Payne  v.  Fra- 
ternal  Acci.  Asso.  119  Iowa,  342,  98 
N.  W.  361 ;  Hariley  v.  Fidelity  &  C.  Co. 
180  Iowa,  805,  161  N.  W.  114. 

The  deceased  was  not^  at  the  time  of 
receiving  the  injuries  complained  of, 
violating  the  law  by  operating  an  au- 
tomobile at  an  excessive  and  unlawful 
rate  of  speed,  and  the  speed  of  the  car 
was  not  the  proximate  cause  of  his  in- 
juries and  death. 

Jones  V.  United  States  Mut.  Acci. 
Asso.  92  Iowa,  652,  61  N.  W.  485; 
Owens  V.  Iowa  County,  —  Iowa,  — ,  169 
N.  W.  388. 

The  deceased  was  not,  at  the  time  of 
receiving  the  injuries  which  caused  his 
death,  voluntarily  exposing  himself  to 
danger.  . 

Payne  v.  Fraternal  Acci.  Asso.  119 
Iowa,  842,  93  N.  W.  361;  Jones  v. 
United  States  Mut.  Acci.  Asso.  supra; 
Lickleider  v.  Iowa  State  Traveling 
Men's  Asso.  —  Iowa,  — ,  3  A.L.R.  1295, 
166  N.  W.  363. 

Weaver,  J.,  delivered  the  opinion 
of  the  court : 

Ted  Thomas  Howe  was  a  member 
in  good  standing  of  the  defendant 
accident  association,  and  his  wife, 
who  is  the  plaintiff  in  this  action, 
was  his  duly  appointed  beneficiary. 
On  June  26,  1916,  while  the  insured 
was  driving  an  automobile  on  the 
streets  of  the  city  of  Des  Moines,  the 
vehicle  was  broken  down  or  upset, 
and  he  was  instantly  killed.  This 
action  was  brought  to  recover  the 


indemnity  provided  for  in  the  in- 
surance  contract.     The  defendant 
denies   liability,   alleging  that   the 
death  of  Rowe  was  not  cfiused  by 
accidental  means  within  the  mean- 
ing and  intent  of  the  contract.    The 
defendant  further  alleges  affirma- 
tively that  by  the  terms  of  the  con- 
tract the  benefits  of  the  insurance 
"do  not  cover  or  extend  to  any  death, 
disability,   or   loss   resulting  from 
violation  of  any  law,  or  from  volun- 
tary exposure  to  danger,"  and  that 
the  indemnity  is  not  payable  in  any 
case  "unless  external,  violent,  and 
accidental  means  producing  bodily 
injuries  are  the  sole  and  only  cause 
of  the  death,  disability,  or  loss."    It 
further   avers   that  the   death    of 
Rowe  "was  caused  through  violation 
of  law  and  voluntary  exposure  to 
danger,"  and  did  not  result  "from 
bodily    injuries   through    external, 
violent,  and  accidental  means  as  the 
proximate,  sole,   and  only  cause." 
No  fact  or  circumstance  constituting 
the  alleged  violation  of  law  or  the 
alleged  voluntary  exposure  to  dan- 
ger is  stated  or  specified   in  the 
pleading. 

The  cause  was  tried  to  a  jury.  At 
the  close  of  the  testimony  defendant 
moved  for  a  directed  verdict  in  its 
favor  on  the  ground  that  plaintiff 
had  failed  to  show  the  death  of  the 
insured  from  injuries  by  accidental 
means,  and  that  it  had  been  con- 
clusively shown  that  his  death  re- 
sulted from  voluntary  exposure  to 
danger,  and  from  his  violation  of 
law  in  operating  his  ai^tomobile  at 
an  unlawful  rate  of  9peed.  The  mo- 
tion was  overruled,  and,  the  cause 
being  submitted  to  the  jury,  there 
was  a  verdict  for  plaintiff  for  the 
amount  of  the  insurance. 

I.  There  is  room  for  serious  doubt 
whether  the  answer,  which  alleges 
voluntary  exposure  to  danger  and 
violation  of  law  by  the  insured, 
raises  any  issue  for  tJie  jury.  Strict- 
ly and  properly  speaking,  it  does  no 
more  than  to  state  a  conclusion  of 
law  without  disclosing  or  averring 
any  fact  or  facts  from  which  that 
conclusion  may  be  drawn;  but,  as 
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(--  Iowa,  — , 

the  sufficiency  of  such  answer  does 

Appeal-method      J^*  ^PP^ar  tO   haVO 

of  iieaiiiiK  witu    been  questioned  up- 

and  the  plea  seems  to  have  been 
treated  by  court  and  counsel  as  stat« 
ing  issuable  matter,  unless  it  be  as 
to  a  city  ordinance  offered  in  evi- 
dence by  the  appellant,  it  will  be  so 
treated  by  us  in  disposing  of  this 
appeal. 

II.  Several  propositions  urged  in 
argument  may  be  sufficiently  con- 
sidered in  connection  with  the  ques- 
tion whether,  under  the  evidence,  it 
can  or  ought  to  be  said  as  a  matter 
of  law  that  there  is  no  evidence  to 
sustain  a  finding  by  the  jury  that 
Rowe's  death  was  caused  by  acci- 
dental means. 

The  testimony  diows  without  dis- 
pute that  the  deceased  had  an  auto- 
mobile which  he  was  accustomed  to 
drive  about  the  city,  and  was  well 
acquainted  with  the  streets  in  the 
neighborhood  where  his  death  oe* 
curred.  About  6  o'clock  in  the  after* 
noon  of  June  26,  1916,  accompanied 
by  a  neighbor,  one  Fisk,  he  started 
to  drive  the  car  from  ttie  business 
part  of  town  to  his  home.  Soon 
after  starting  they  picked  up 
two  young  women.  The  car  was 
provided  witii  but  two  seats  into 
which  the  four  persons  were  quite 
compactly  crowded.  In  this  posi- 
tion they  made  their  way  to  the 
northern  limit  of  the  city,  where 
they  turned  back.  Their  course  in 
returning  led  them  from  a  street 
running  north  and  south  into  one 
running  east  and  west,  and  either  as 
they  turned  or  soon  after  making 
the  turn  and  straightening  their 
course  into  the  last-mentioned  street, 
l^e  car  was  capsized,  Howe  was 
killed,  and  the  other  passengers  re- 
ceive injuries  of  a  minor  character. 
It  appears  also  that  one  of  the  wheels 
of  the  car  was  broken  down;  but 
whettier  such  break  was  the  cause 
or  the  effect  of  the  overturn  is  not 
made  entirely  clear  by  the  evidence, 
and  the  jury  could  have  properly 
found  the  truth  of  either  theory. 

If  tills  were  all  which  the  evidence 
discloses,  the  objection  that  the  in- 
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jury  to  the  deceased  was  not  shown 
to  have  been  caused  by  accidental 
means  would  be  trivial  and  without 
merit.  There  was  evidence,  how- 
ever, from  which  the  jury  might 
have  found  that  the  car  was  being 
driven  at  a  high,  if  not  a  reckless, 
rate  of  speed,  and  that  the  collapse 
or  overturn  was  the  result  of  such 
imprudence,  and  it  is  the  defendant's 
contention  that  this  fact  was  con- 
clusively established,  and  that,  if  so, 
the  injury  resulting  to  the  deceased 
cannot  be  said  to  have  been  occa- 
sioned by  accidental  means.  But  the 
record  does  not  sustain  appellant's 
claim  as  to  the  conclusive  character 
of  the  proof  of  the  alleged  fact,  nor 
do  we  think  the  ^^^^^  tte.tton 
conclusion    of    law  for*eoiiA- 

founded  thereon  is  HtV^l^lS!!  •' 
sustainable.  The 
witnesses  Fisk  and  one  of  the  young 
women  unite  in  the  opinion  that,  as 
they  approached  or  turned  the  cor- 
ner, they  were  going  at  the  rate  of 
35  to  40  miles  an  hour.  On  cross- 
examination  the  young  lady  says 
that  when  they  were  approaching 
the  comer,  and  at  about  the  second 
telephone  pole  therefrom,  Rowe 
pulled  the  emergency  brake,  and 
tiiat  they  had  turned  the  corner  and 
were  facing  west  before  the  break- 
down. There  was  also  evidence 
that  soon  after  the  accident  both  of 
tiiese  witnesses  had  said  that  the 
car  was  not  moving  fast  at  that 
time.  The  other  young  woman  does 
not  attempt  to  estimate  the  speed, 
but  says  that  they  had  fully  turned 
the  comer  and  had  moved  75  or  80 
feet  west  before  the  collapse.  There 
was  also  testimony  that  the  car  fell 
upon  its  side,  where  it  was  poised 
for  an  appreciable  moment  before 
it  tumed  fully  over,  and  that  it  was 
not  thrown  into  the  ditch  or  gutter. 
Taking  the  entire  showing,  it  can- 
not  be  said  to  appear  without  dis- 
pute that  the  car  was  being  operated 
recklessly  at  the  time  of  its  collapse. 
Even  if  it  should  be  trae,  as  might 
well  be  found  from  the  record,  that 
the  car,  as  it  came  down  from  the 
north,  was  being  driven  at  a  high 
or  dangerous  rate  of  speed,  it  was 
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still  open  to  the  jury  to  find  or  be- 
lieve that  such  speed  had  been  re- 
duced, and  that  the  turn  of  the  cor- 
ner had  been  safely  made,  and  that 
the  overturn  of  the  car  was  caused 
by  the  breaking  of  the  wheel,  or  by 
something  other  than  the  rate  of 
speed. 

But,  pa3Bing  for  the  present  the 
questions  of  an  alleged  violation  of 
the  law  and  voluntary  exposure  to 
danger,  it  is  yet  true  that  driving 
the  car  at  a  high  or  unsafe  rate  of 
^^^  ^  ^  speed,  or  in  a  man- 

acciden  trover-     ner  to  jUstly  convict 

iVtSm^f/e.  the  insured  of  neg- 

ligence,  does  not 
necessarily  deprive  the  disaster 
which  he  suffered  of  its  character 
as  an  accident,  nor  does  it  conclu- 
sively negative  a  finding  that  his  in- 
jury and  death  were  occasioned  by 
accidental  means.  Bohaker  v.  Trav- 
elers' Ins.  Co.  215  Mass.  82,  46 
L.R.A.(N.S.)  543,  102  N.  E.  342; 
Lickleider  v.  Iowa  State  Traveling 
Men's  Asso.  —  Iowa,  — ,  3  A.L.R. 
1295,  166  N.  W.  367;  Hanley  v.  Fi- 
delity &  C.  Co.  180  Iowa,  805,  161 
N.  W.  114.  If  the  injury  to  an  in- 
sured  person  results  in  some  great* 
er  or  less  degree  from  his  own  acts, 
and  the  evidence  be  such  that  the 
jury  may  fairly  find  that  such  result 
is  one  which  he  did  not  and  could 
not  have  reasonably  anticipated,  and 

did    not   intend   to 

T^^^-^n^eu  **  produce,  it  is  an  ac- 
cident, and  is  caused 
by  accidental  means.  Jenkins  v. 
Hawkeye  Commercial  Men's  Asso. 
147  Iowa,  117,  30  L.R.A.(N.S.) 
1181,  124  N.  W.  199;  Western  Com- 
mercial Travelers'  Asso.  v.  Smith, 
40  L.R.A.  653,  29  C.  C.  A.  223,  85 
Fed.  401. 

It  follows  of  necessity  under  the 
proved  and  admitted  facts  and  cir- 
cumstances that  the  court  could  not 
•  have  properly  directed  a  verdict  for 
defendant  on  the  theory  of  an  en- 
tire failure  of  proof  of  the  acci- 
dental character  of  Rowe's  death,  or 
of  the  accidental  means  thereof. 

The  court  charged  the  jury  in 
harmony  with  the  appellant's  view 
of  the  law  that  for  plaintiff  to  re- 


cover she  must  show  both  the  acci- 
dental character,  and  accidental 
means  of  the  death  of  her  husband ; 
but  exception  is  taken  to  the  charge 
on  the  theory  that  the  court  did  not 
properly  or  sufficiently  define  or  ex- 
plain to  the  jury  the  term  "accident- 
al means." 

The  charge  as  given  to  the  jury 
is  'not  vulnerable  to  this  criticism. 
The  court  did  state  the  ultimate 
facts  which  must  be  found  to  justify 
a  recovery  in  words  almost,  if  not 
quite,  identical  with  the  appellant's 
request.  It  also  defined  to  the  jury 
the  meaning  of  the  word  "accident," 
and  this,  too,  was  practically  in  the 
language  of  the  request;  but  it  de- 
clined to  add  to  such  definition  a 
statement  in  these  words,  which  we 
quote  from  counsel's  request: 

"If  an  injury  or  death  is  the  re- 
sult of  a  man's  intentional  act,  it  is 
not  an  accident;  but  if,  preceding 
the  injury,  something  unforeseen, 
unexpected,  and  unusual  occurs 
which  produced  the  injury,  then  the 
injury  has  resulted  from  accident  or 
from  accidental  means. 

"A  person  may  do  a  certain  act 
the  result  of  which  may  produce 
what  is  commonly  called  accidental 
injury  or  death,  but  the  means  are 
exactly  what  the  man  intended  to 
use  and  did  use  and  was  prepared 
to  use.  The  means  were  not  acci- 
dental, but  the  result  might  be  ac- 
cidental." 

It  is  of  this  ruling  complaint  is 
made.  It  will  be  seen,  therefore, 
that  upon  final  analysis  of  appel- 
lant's, objection  it  is  directed  not  to 
any  fault  in  the  definition  given,  but 
rather  to  the  refusal  of  tiie  court  to 
go  further,  and  by  way  of  illustra- 
tion give  to  the  jury  an  assumed 
state  of  facts  in  whidi  bodily  in- 
jury may  not  be  an  accident,  or,  if 
an  accident,  may  not  be  caused  by 
accidental  means. 

The  first  and  manifest  answer 
to  this  objection  is  that,  having 
properly  defined  the  terms,  there  is 
no  reason  or  rule  requiring  the 
court  as  a  matter  of  law  to  go  fur- 
ther and  define  what  is  not  an  "ac- 
cident" or  what  are  not  "accidental 
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means. "  In  other  words,  havin^r 
told  the  jury  in  general  terms  what 
the  definition  does  include,  it  is  not 
the  duty  of  the  court  to  set  out  by 
way  of  illustration  or  otherwise  as- 
sumed specific  instances  which  are 

Triai-.iii.tri.c-  ^^^  within  the  scope 
tion-iiiMtra.       of  the  definition.  To 

impose  such  duty 
upon  the  court  would  be  to  compel 
its  entrance  into  a  field  without 
boundary  or  limit,  and  divert  the 
jury's  attention  from  the  merits  of 
the  case  on  trial.  The  definition  to 
the  jury  of  terms  which  have  ac- 
quired no  restricted  or  technical 
meaning  in  law  is  something  in 
which  trial  courts  ordinarily  and 

properly  indulge  but 
sparingly,  for  the 
jury  may  be  presumed  to  know  the 
general  and  proper  significance  and 
effect  of  words  in  common  usage; 
and  an  attempt  to  restate  such 
meaning  in  the  learned  phraseology 
of  the  lexicon  is  quite  as  apt  to  con* 
fuse  as  to  instruct  those  to  whom  it 
is  directed.  The  words  "accident" 
and  ''accidental"  are  of  most  fre- 
quent use  in  ordinary  conversation 
and  in  the  reading  of  the  average 
citizen,  and  it  is  certainly  not  error 
in  the  trial  court  to  omit  to  define 

Appe«i-refi..«i  ^^  1^^^^  Scientific 
of  deflBition^  precision  to  men 
error.  ^^iq  may  safcly  be 

presumed  to  know  their  proper 
meaning  and  effect  as  understood  by 
people  generally  as  well  as  does  the 
court  or  counsel.  But  the  court  in 
this  case  did  not  omit  to  define  the 
terms,  and,  this  having  been  done 
in  harmony  with  defendant's  re- 
quest, it  is  not  a  sufficient  ground 
for  assignment  of  error  that  the 
court  did  not  follow  defendant 
farther  and  point  out  specific  cir- 
cumstances to  which  they  would  not 
be  applicable.  That  the  use  of  il- 
lustrations to  emphasize  an  instruc- 
tion may  properly  be  indulged  in  in 
some  circumstances  need  not  be  de- 
nied, but  such  expedient  is  always  a 
matter  of  taste  or  discretion  on  the 
part  of  the  court.  Neither  party 
can  demand  it  as  a  right»  and  its 
omission  is  not  error. 


17M  N.  W.  46^.) 

It  is  to  be  said,  moreover,  that  the 
request  last  above  quoted  does  not 
state  a  correct  rule  of  law,  and  its 
refusal  may  be  justified  on  that 
ground  alone.  It  is  not  the  law,  as 
broadly  as  there  stated,  that  "if  an 
injury  or  death  is  the  result  of  a 
man's  intentional  act,  it  is  not  an 
accident."  This  subject  has  been 
too  often  and  too  thoroughly  consid- 
ered to  make  it  necessary  or  proper 
to  thresh  the  straw  over  again.  That 
an  intentional  act,  not  per  se  dan- 
gerous, and  not  intended  or  expect- 
ed to  be  attended  with  injurious  re- 
sults to  the  actor,  may  by  some  un- 
foreseen, unexpect- 
ed, or  unusual  con-  AccuTen^^iniit 
tingency  become  the  J^®^  intentional 

accidental  means  of 
injury  to  the  actor,  is  too  clearly 
demonstrated  by  common  observa- 
tion, by  common  experience,  and  by 
innumerable  precedents  to  justify 
argument.  4  Cooley,  Briefs  on  Ins. 
3156;  Joyce,  Ins.  2863;  Payne  v. 
Fraternal  Acci.  Asso.  119  Iowa,  342, 
93  N.  W.  361 ;  Jenkins  v.  Hawkeye 
Commercial  Men's  Asso.  147  Iowa, 
117,  30  L.R.A.(N.S.)  1181,  124  N. 
W.  199;  Lickleider  v.  Iowa  State 
Traveling  Men^s  Asso.  —  Iowa,  — , 
3  A.L.R.  1295,  166  N.  W.  367 ;  Han- 
ley  V.  Fidelity  &  C,  Co.  180  Iowa, 
805,  161  N.  W.  120 ;  Western  Com. 
mercial  Travelers'  Asso.  v.  Smith, 
40  L.R.A.  658,  29  C.  C.  A.  223,  85 
Fed.  401 ;  Bohaker  v.  Travelers'  Ins. 
Co.  215  Mass.  32,  46  L.R.A.(N.S.) 
648, 102  N.  E.  842.  And  see  the  sec- 
ond discussion  of  this  subject  in 
Budde  V.  National  Travelers'  Ben. 
Asso*  —  Iowa,  — ,  169  N.  W.  766, 
where  it  was  also  held  that,  where 
such  unexpected,  unintended,  and 
unnatural  results  occur,  the  jury 
may  find  therefrom  that  the  injury 
was  produced  by  external,  violent, 
and  accidental  means. 

III.  The  court  submitted  to  the 
jury  the  question  whether  the  death 
of  Rowe  was  the  result  of  his  volun- 
tary exposure  to  danger,  and  the 
verdict  returned  indicates  a  finding 
of  the  jury  that  this  defense  has  not 
been  established.     The  instruction 
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exposure  to 
danger. 


given  to  the  jury  with  respect  to 
this  issue  appears  to  be  in  accord 
with  the  precedents.  The  defense 
is  an  affirmative  one,  and  the  bur- 
den was  upon  the  defendant  to  es- 
tablish it  by  a  preponderance  of  the 
evidence.  The  burden  is  not  satis- 
fied by  showing  that  the  deceased 

was  negligent  mere- 
Evidence-,  ly   QY  that,  but  for 

burden    of   proof    -%'  ,.    '  ,_ 

—iroiuntarT  his    negligeuce,    he 

would  not  have  been 
injured.  Follis  v. 
United  States  Mut,  Acci.  Asso.  94 
Iowa,  439,  28  L.R.A.  78,  58  Am.  St. 
Rep.  408,  62  N.  W.  807;  Payne  v. 
Fraternal  Acci.  Asso.  119  Iowa,  342, 
93  N.  W.  361.  He  must  have  known 
and  appreciated  the  danger,  or  the 
risk  must  have  been  so  apparent 
that,  as  an  ordinarily  reasonable 
man,  he  must  be  held  to  have  known 
and  appreciated  it,  and  with  that 
knowledge  have  intentionally  taken 
the  risk.  The  act  which  brings  him 
into  danger  may  be  voluntary,  yet 
the  exposure  be  involuntary.  Burk- 
hard  v.  Travelers'  Ins.  Co.  102  Pa. 
262,  48  Am.  Rep.  205.  If,  for  il- 
lustration, we  may  suppose  that  the 
wheel  of  Rowe's  car  had  become  out 
of  repair  and  seriously  weakened, 
and  he  was  not  aware  of  the  defect, 
and  that  in  attempting  to  speed  up 
the  car  after  slowing  down  for  the 
turn  around  the  comer  the  wheel 
gave  way  and  brought  about  the 
driver's  injury  and  death,  the 
act  which  increased  the  speed  and 
brought  the  breaking  strain  upon 
the  wheel  may  have  been  voluntary, 
but  the  exposure  to  the  resulting 
danger  was'  unintentional  and  in- 
voluntary. Correll  v.  National  Acci. 
Soc.  139  Iowa,  36,  130  Am.  St. 
Rep.  294,.  116  N.  W.  1046;  Diddle 
V.  Continental  Casualty  Co.  65  W. 
Va.  170,  22  L.R.A.(N.S.)  779,  63  S. 
E.  962.  The  instruction  given  is 
within  the  rule  of  the  authorities. 
Indeed,  the  appellant  does  not  so 
much  rely  upon  any  misstatement  of 
the  law  by  the  court  as  upon  the 
proposition  that  deceased  should  be 
found  as  a  matter  of  law  to  have 


avoided  his  contract  of  insurance  by 

a  voluntary  expos-  Triai-inry- 
ure  to  danger.     It  neKiiarence  of 
is  suflScient  to  say,  *"'*'*^*- 
we  think,  that  the  question  was  one 
for  the  jury. 

IV.  The  court  did  not  submit  to 
the  jury  the  question  whether  the 
injury  and  death  of  the  insured  were 
the  result  of  a  violation  of  law  upon 
his  part,  and  error  is  assigned  upon 
such  failure.  Here  is  the  one  seri- 
ous question  presented  by  the  rec- 
ord. If  this  issue  was  in  the  case, 
and  there  was  any  evidence  on  which 
the  jury  might  find  for  the  defend- 
ant   thereon,    then 

the  court  could  not  I^oiTSS"iMiie.. 
properly  ignore  it  in 
charging  the  jury.  We  have  al- 
ready said  that  from  the  course  of 
the  trial  below  we  are  disposed  to 
treat  this  issue,  so  far  as  it  relates 
to  a  violation  of  statute,  as  if  it  had 
been  properly  pleaded  in  the  an- 
swer. We  are  further  of  the  view 
that  the  evidence  thereon  raised 
such  a  conflict  as  entitled  defend- 
ant to  have  the  matter  submitted  to 
the  jury  with  proper  instructions, 
and  that  the  court  erred  in  holding 
otherwise. 

The  course  taken  in  argument  in- 
dicates, however,  the  necessity  of 
considering  the  law  governing  such 
issue  in  order  to  avoid  misunder- 
stending  and  error  on  a  retrial.  It 
is  the  contention  of  the  appellant 
that  the  deceased  is  shown  to  have 
violated  the  provisions  of  Code  Sup- 
plement, §§  157iml9-1571m22.  Ap- 
pellant also  offered  in  evidence  a  ci^ 
ordinance  regulating  the  use  and 
speed  of  motor  vehicles  on  the 
streets  of  Des  Moines,  but  plain- 
tiffs objections  to  the  relevancy  of 
the  ordinance  were  sustained,  and 
the  offer  was  denied.  As  the  ordi- 
nance was  not  pleaded,  we  are  of  the 
opinion  that  the'ob-  evidence- 

jeCtion        was       well    ordinance  not 

taken,     and     there  '^^••***- 
was  no  error  in  refusing  its  ad- 
mittance, and  we  shall  confine  our 
attention  to  the  effect  of  the  statute 
above  cited.    It  reads  as  follows: 
"Sec.    1571ml9.  Care    and   pru- 
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dence  in  driving. — Every  person 
operating  a  motor  vehicle  on  the 
pubHc  highways  of  this  state  shall 
drive  the  same  in  a  careful  and  pru- 
dent manner,  and  at  a  rate  of  speed 
so  as  not  to  endanger  the  property 
of  another,  or  the  life  or  limb  of  any 
person;  provided,  that  a  rate  of 
speed  in  excess  of  25  miles  an  hour 
shall  be  presumptive  evidence  of 
driving  at  a  rate  of  speed  which  is 
not  careful  and  prudent  in  case  of 
injury  to  the  person  or  property  of 
another/'  Section  20,  chap.  72,  Acts 
34th  G.  A. 

''Sec.  1571m20.  Except  as  herein 
otherwise  provided  .  .  .  the 
local  authorities  of  cities  and  towns 
may  limit  by  ordinance,  rule  or  regu- 
lation the  speed  of  motor  vehicles  on 
tiie  public  highways,  such  speed 
limitations  not  to  be  in  any  case  less 
than  1  mile  in  six  minutes,  and  the 
maintenance  of  a  greater  rate  of 
speed  for  one  eighth  of  a  mile  shall 
be  presumptive  evidence  of  driving 
at  a  rate  of  speed  which  is  not  care- 
ful and  prudent.''  Section  21,  chap. 
72,  Acte  34th  G.  A. 

"Sec.  1571m22.  Penalty  for  fail- 
ure  to  use  care  in  driving. — ^The  vio- 
lation of  any  of  the  provisions  of 
§  20  of  this  act  shall  constitute  a 
misdemeanor  punishable  by  a  fine 
not  exceeding  $100  dollars." 

"Sec.l571m27.  Other  violations- 
penalty. — ^Any  person  violating  any 
of  the  provisions  of  any  section  of 
this  act  for  which  violation  no  pun- 
ishment has  been  specified  shall  be 
guilty  of  a  misdemeanor  punishable 
by  a  fine  not  exceeding  $26." 

The  language  of  the  insurance 
contract  which  appellant  relies  upon 
as  affording  it  exemption  from  lia- 
bility to  the  plaintiff  is  that  ''the 
benefite  under  this  article  shall  not 
extend  to  or  cover  any  death,  disa- 
bility or  loss  resulting  from  the  vio- 
lation of  any  law." 

The  stetute  above  quoted  is  a  law 
within  the  meaning  of  the  contract. 

It  prescribes  a  duty 
Ii:?d"f!;i-  for  the  violation  of 
what'u'iiwT"*     which  a  penalty  is 

provided,  and  it  fol- 
lows of  necessity  from  the  agree- 
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ment  that,  if  Rowe  violated  this  law, 
and  his  death  "resulted  from"  such 
violation,  then  there  can  be  no  re- 
covery of  benefite,  and  this  we  hold 
the  jury  should  have  been  told. 

V.  It  is  probably  true  that  the 
primary  purpose  of  this  stetute,  or  at 
least  one  of  its  purposes,  is  to  esteb- 
lish  certein  fixed  and  definite  rules 
applicable  to  negligence  cases,  and 
at  the  same  time  to  promote  safety 
of  travel  in  streete  and  highways 
where  motor  vehicles  are  used ;  but 
this  renders  the  duty  to  observe  ite 
provisions  none  the  less  obligatory. 
It  must  be  presumed,  however,  that 
the  legislature  did  not  intend  to 
make  mere  negligence  in  any  and 
all  circumstences  on  the  part  of  the 
operator  punishable  as  a  crime,  or 
that  a  mere  high  rate  of  speed  is  per 
se  a  violation  of  the  stetute.  This 
is  evident  from  the  provision  which 
makes  a  speed  in  excess  of  the  speci- 
fied limit  only  presumptive  evidence 
of  want  of  due  care.  What  the  stet- 
ute undertekes  to  penalize  is  that 
reckless  and  aggravated  disregard 
of  the  dictetes  of  ordinary  prudence 
which  "endangers  the  property  of 
another  or  the  life  or  limb  of  any 
person."  But  to  be  a  defense  in 
this  case  it  is  not  enough  to  prove  to 
the  satisfaction  of  the  jury  that 
Rowe  did  operate  his  car  in  a  care- 
less and  imprudent  manner  so  as  to 
endanger  the  property  or  life  or  limb 
of  another  or  of  himself,  in  viola- 
tion of  this  stetute,  but  it  must  in 
addition  thereto  establish  that  his 
injury  and  death  ^  __,  ^.  ^ 
were  caused  by  or  aceident  w«s 
resulted  from  such  fain^ocVw"*' 
Violation  of  law. 
Jones  V.  United  Stetes  Mut.  Acci. 
Asso.  92  Iowa,  652,  61  N.  W.  485. 
If,  for  example,  the  jury  should  find 
or  believe  from  the  evidence  that 
before  the  party  reached  the  street 
comer  in  question  Rowe  had  been 
driving  the  car  at  a  clearly  exces- 
sive, imprudent,  and  unlawful  rate 
of  speed,  that  fact  alone  would  not 
esteblish  the  appellant's  defense, 
unless  it  be  further  found  that  such 
violation  of  law  was  being  persisted 
in  at  the  time  of  the  breakdown. 
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and  that  it  was  from  and  by  reason 
of  Buch  violation  of  his  statutory 
duty  that  his  injury  and  death  oc- 
cuned.  In  other  words,  it  is  not 
enough  that  the  violation  of  law,  if 
any,  affords  the  occasion  of  the  in- 
jury, but  it  must  be  the  cause  of  it 
to  be  available  to  the  insurer  as  a 
defense.  The  facts  with  respect  to 
these  contentions  are  not  shown  by 
undisputed  evidence,  and  the  truth 
of  the  contention  was  for  the  jury. 
These  conclusions  are  natural  and 
necessary  deductions  from  the  lan- 
guage of  the  statute  and  the  con- 
tract sued  upon. 

VI.  The  court  also  charged  the 
jury  as  follows:  "You  are  instruct- 
ed that  in  construing  a  policy  of  in- 
surance the  law  gives  that  inter- 
pretation most  favorable  to  the 
plaintiff,  for  the  reason  that  the 
insurance  company  selects  its  own 
language  in  writing  its  policy,  and 
if  there  be  any  doubt  or  ambiguity 
in  its  construction,  it  is  to  be  re- 
solved in  plaintiffs  favor." 

This  instruction  is  excepted  to  by, 
the  defendant,  and  the  assignment 
of  error  thereon  is  well  taken.    It 


may  be  conceded  that  the  ndeof 
law  is  as  stated  by  the  court,  botit 
is  a  rule  directed  to  the  coiurtitadt 
whose  duty  and  function  it  is  to  eoi- 
strue  the  contract.  The  effedot 
the  instruction  as 
given  is  to  leave  the  fa»J2S:SSS. 

construction    to   the    eoBBtnetlm 

jury,  and  in  this  Jiiie"'*** 
there  was  error. 
There  are  cases  doubtless  vrheit  the 
meaning  and  intent  of  the  parties  in 
the  use  of  certain  ambiguous  or  as- 
certain terms  become  questions  of 
fact  for  the  determination  of  ihe 
jury,  but  where  the  question  is  puie- 
ly  one  of  construction  or  inteipreb- 
tion,  to  be  decided  from  the  \m& 
themselves,  it  is  for  the  court  akne 
to  pass  upon  it. 

Other  assigmnents  of  error  doBot 
materially  affect  the  merits  of  tb 
case,  and  we  shall  not  extend  tbii 
opinion  for  their  further  discusm. 

For  the  errors  pointed  out,  tk 
Judgment  below  is  reversed,  aai 
cause  remanded  for  new  trial 

Reversed  and  remanded. 

Ladd,   Ch.   J.,   and   Gajmor 
Stevensy  JJ.,  concur. 


ANNOTATION. 


ranee:  provbions  regarding  voluntary  expoture  to  danger 
iq[>plicable  to  dangers  incident  to  aotomobiling. 


It  will  be  noted  that  in  the  reported 
case  (RowE  v.  United  Commecial 
Travelers'  Asso.  ante,  1235)  the  court, 
in  holding  that  the  question  whether 
the  insured's  death,  which  occurred 
while  he  was  driving  an  automobile, 
was  the  result  of  his  voluntary*  ex- 
posure to  danger  within  the  meaning 
of  an  exception  in  the  policy,  was 
properly  submitted  to  the  jury,  stated 
that  the  defense  under  this  exception 
was  an  affirmative  one,  that  the  burden 
was  upon  the  insurer  to  establish  it 
by  a  preponderance  of  the  evidence, 
and  that  this  burden  was  not  satisfied 
by  showing  that  the  insured  was  negli- 
gent merely,  or  that,  but  for  his  negli- 
gence, he  would  not  have  been  injured, 
but  that,  to  preclude  a  recovery,  he 
must  have  known  and  appreciated  the 


danger,  or  the  risk  must  have  been » 
apparent  that,  as  an  ordinarily  ro- 
sonable  man,  he  must  be  held  to  hue 
known  and  appreciated  it,  and  lit^ 
that  knowledge  to  have  taken  the  lii 
This  case  appears  to  be  the  OBly  m 
thus  far  which  has  involved  an  »# 
cation  of  a  provision  of  this  chance 
in  case  of  dangers  incident  to  autoo^ 
biling. 

In  a  somewhat  analogous  case.  Gob* 
mercial  Travelers  Mut.  Acci.  Asao.^ 
Springsteen  (1900)  28  Ind.  App.  &- 
55  N.  £.  978,  where  the  insured  ^ 
injured  by  a  collision  with  a  waia 
into  which  he  ran  while  riding  a  bie^ 
cle  against  the  wind  without  looia< 
ahead,  the  court,  with  reference  to  At 
exception  in  the  policy  of  injariesss^ 
tained  through  voluntary  ezposuieit 
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unnecessary  danger,  said:  "That  ap- 
pellee  was  guilty  of  negligence  con- 
tributing to  his  injury,  there  can  be  no 
question,  but  the  jury  found  that  he 
had  not  knowledge  of  the  danger. 
This  court,  in  Conboy  v.  Railway  Of- 
ficials &  E.  Acci.  Asso.  (1897)  17  Ind. 
App.  62,  60  Am.  St.  Rep.  154,  46  N.  E. 
863,  by  Black,  J.,  said:  'Giving  the 
words  definitions,  and  the  language  a 
meaning  most  unfavorable  to  the  in- 
surer and  most  favorable  to  the  in- 
sured, the  exception  may  be  construed 
as  contemplating  knowledge  on  the 
part  of  the  insured  of  the  existence 
of  the  danger  or  peril,  and  an  en- 
countering of  it  by  him  willingly.  We 
think  the  facts  alleged  do  not  show 
that  the  death  of  the  insured  was  with- 
in the  exception.  They  indicate  an 
accidental  death  from  a  suddenly  en- 
countered danger.  It  is  not  shown 
that  the  insured  consciously  and  inten- 
tionally exposed  himself  to  danger,  or 
that  he  presumed  or  dared  to  run  a 
risk  of  peril.  It  does  not  follow  be- 
cause an  act  was  voluntary,  that  the 
exposure  was  voluntary.'  And  in 
Eeene  v.  New  England  Acci.  Asso. 
(1894)  161  Mass.  149,  86  N.  E.  892,  it 
was  said:  'A  voluntary  exposure  to 
necessary  danger  is  not  forbidden,  nor 
an  involuntary  exposure  to  unneces- 
sary danger.  The  policy  recognizes 
that  there  are  some  dangers  which  it 
is  necessary  to  encounter;  as,  for  ex- 
ample, where  there  is  a  chance  to  res- 
cue persons  in  deadly  peril.  See  Tuck- 
er V.  Mutual  Ben.  Life  Co.  (1888)  50 
Hun,  60,  4  N.  Y.  Supp.  506.  There  are 
other  dangers  which  one  usually  need 
not  encounter  if  he  knows  of  their  ex- 
istence long  enough  beforehand,  as, 
for  example,  the  danger  from  a  run- 


away horse  or  a  coming  car;  and  a 
merely  inadvertent  and  unintention- 
al exposure  to  a  danger  of  this  kind 
is  not  voluntary,  but  involuntary.  A 
voluntary  exposure  to  unnecessary 
danger  implies  a  conscious  intentional 
exposure, — something  which  one  is 
consciously  willing  to  take  the  risk 
of.  By  taking  a  policy  of  insurance 
against  accidents,  one  naturally  un- 
derstands that  he  is  to  be  indemnified 
against  accidents  resulting  in  whole 
or  in  part  from  his  own  inadvertence/* 

Having  in  mind  the  dangers  attend- 
ing the  operation  of  automobiles  in 
racing,  it  may  be  of  interest  to  call 
attention  to  the  fact  that  it  has  been 
held  that  steeplechase  riding  is  a  vol- 
untary exposure  to  unnecessary  dan- 
ger within  the  meaning  of  a  provision 
of  an  accident  policy  excluding  lia- 
bility for  injuries  caused  by  '•volun- 
tary exposure  to  unnecessary  danger." 
Smith  V.  JEtnsL  L.  Ins.  Co.  (1904)  185 
Mass.  74,  64  L.R.A.  117,  102  Am.  St. 
Rep.  826,  69  N.  E.  1059.  The  court 
stated  that  they  did  not  mean  to  say 
that  the  provision  debarred  the  in- 
sured from  recovery  if  injured  while 
engaged  in  common  sports  and  amuse- 
ments, but  that  in  steeplechase  riding 
the  liability  to  accident  was  much 
greater  than  in  the  case  of  ordinary 
sports.  It  was  also  held  that  the  fact 
that  the  race  in  which  the  plaintiff  was 
injured  was  for  amateurs  made  no 
difference. 

As  to  whether  a  provision  in  an  ac- 
cident policy  as  to  "riding  or  driving 
races"  includes  automobile  racing,  see 
Swanborough  v.  Order  of  Conunercial 

Travelers,  6  A.L.R. ^  and  notes. 

J.  T.  W. 


FLORENCE  ELLEN  HIGGINS  et  al. 

V. 

ELIZABETH  E.  BECK. 

Maine  Supreme  JvdtckA  Court -^Murch  SU  t917. 
(116  Me.  127,  100  Atl.  553.) 

Will  --  bonds  at  premium  «—  retention  of  income  to  compensate  remainder- 
men. 

1.  Although  an  estate  placed  in  trust  to  pay  the  income  to  certain 
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persons  for  life,  with  remainder  over,  contains  bonds  which  are  at  a 
premium  at  and  after  the  testator's  death,  income  cannot  be  withheld 
from  the  life  tenants  to  make  good  to  the  remaindermen  the  loss  by  the  fall 
of  the  bonds  to  par  as  they  mature. 

[See  note  on  this  question  beginning  on  page  1249.] 

only  the  property  of  the  testator  in 

which  no  interest  is  devised  or  be- 
queathed in  other  portions  of  the  will, 
but  also  all  reversionary  as  well  as  con- 
tingent interests  in  property  which 
are  not  otherwise  disposed  of  by  him. 

—  income  from  one  estate  as  income 
of  another. 

5.  Income  distributed  to  a  residuary 
devisee  of  a  will  because  of  the  inva- 
lidity of  a  provision  for  its  accumula- 
tion is  part  of  the  income  of  the  estate 
of  such  devisee,  within  the  meaning  of 
a  provision  in  his  will  placing  his  prop- 
erty in  trust  to  pay  the  income  to  cer- 
tain persons  for  life,  with  remainder  to 
others. 


—  gift  at  death  of  iq>ecified  person  — 
vesting. 

2.  Where  there  is  a  gift  of  a  legacy 
or  share  of  a  residue  to  be  paid  at  the 
death  of  a  particular  person,  the  gift 
vests  in  the  legatee  at  the  death  of  the 
testator,  and  the  time  applies  only  to 
the  payment. 

—  vesting  in  brothers  and  sisters. 

3.  Under  a  devise  in  trust  to  hold 
during  the  life  of  testator's  wife,  and 
at  her  death  to  pay  over  to  such  of 
testator's  brothers  and  sisters  as  sur- 
vive him,  the  Interest  of  tiie  brothers 
and  sisterp  vests  at  testator's  death. 

—  residuary  devise  —  what  passes. 

4.  A   residuary   devise   carries   not 


Report  by  the  Supreme  Judicial  Court  for  Penobscot  County  for  the 
determination  by  the  Law  Court  of  questions  arising  in  a  suit  for  the  con- 
struction of  the  will  of  John  H.  Higgins,  deceased.  Decree  in  accordance 
with  opinion. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  H.  Worster,  for  com-     not  constitute  a  part  of  the  principal 


plarinants : 

The  net  income  of  an  estate  is  what 
remains  after  deducting  the  charges 
of  management  of  the  trust  from  the 
whole  income  received. 

Andrews  v.  Boyd,  5  Me.  199 ;  Earl  v. 
Rowe,  35  Me.  414,  58  Am.  Dec.  714; 
LfOvering  v.  Minot,  9  Gush.  151. 

When  the  residue  of  an  estate  is 
given  in  trust,  separation  of  principal 
and  interest  takes  place  at  the  time  of 
the  testator's  death. 

Weld  V.  Putnam,  70  Me.  209. 

A  tenant  for  life  is  entitled  to  the 
income  of  a  residue  given  in  trust, 
from  the  time  of  the  testator's  death. 

Weld  V.  Putnam  and  Lov^ring  v. 
Minot,  supra;  Gushing  v.  Burrell,  137 
Mass.  21 ;  Sargent  v.  Sargent,  103  Mass. 
297;  Sohier  v.  Eldredge,  103  Mass. 
845 ;  Pollock  v.  Learned,  102  Mass.  54. 

It  is  contrary  to  the  presumed  intent 
of  the  testator,  to  narrow  the  benefit 
intended  for  the  first  object  of  his 
bounty,  for  the  benefit  of  an  object 
more  remote. 

Levering  v.  Minot,  9  Gush.  151. 

Where  the  residue  is  so  given  in 
trust,  the  income  which  is  not  payable 
at  the  time  of  the  testator's  death  does 


or  corpus  of  the  trust  estate,  but  is  a 
part  of  the  income  to  which  the  life 
tenants  are  entitled. 

Sohier  v.  Eldredge,  103  Mass.  345; 
Weld  v.  Putnam,  supra. 

The  income  and  accumulation  of  the 
residuary  estate  given  in  trust,  which 
have  been  and  which  may  be  hereaftw 
received  by  the  executrices,  should  aD 
be  paid  over  to  the  life  tenants. 

Weld  V.  Putnam,  70  Me.  209;  Lev- 
ering V.  Minot,  9  Gush.  151 ;  Gushing  v, 
Burrell,  137  Mass.  21 ;  Sargent  v.  Sar- 
gent, 103  Mass.  297;  Sohier  v.  El- 
dredge, 103  Mass.  345;  Lamb  v.  Lamb^ 
11  Pick.  371;  Gairdner  v.  Tate,  110  Ga. 
456,  35  S.  E.  697;  Pollock  v.  Learned, 
102  Mass.  54. 

Where  a  testamentary  trustee  under 
a  residuary  clause  receives  from  a 
testator's  estate  bonds  which  are  at 
a  premium,  the  net  income  of  which 
he  is  to  pay  to  life  tenants,  with  the 
remainder  over,  and  has  authority  to 
retain  them  as  a  part  of  the  trust  es- 
tate, it  is  the  du^  of  the  trustees  to 
pay  the  entire  income  to  the  life  ten- 
ants, without  any  deduction  to  meet 
depreciation  of  premium  resulting  from 
the  approaching  maturity  of  the  bonds. 


HIGGINS 

(116  Me.  127, 

where  the  language  of  the  will  does  not 
show  a  different  intention  of  the  tes- 
tator. 

Ballantine  v.  Young,  74  N.  J.  Eq. 
572,  70  Atl.  668,  affirmed  in  76  N.  J. 
Eq.  613,  75  Atl.  1100;  Shaw  v.  Cordis, 
143  Mass.  443,  9  N.  E.  794;  Connecti- 
cut Trust  &  S.  D.  Co/s  Appeal,  80  Conn. 
540,  69  Atl.  360;  Union  Safe  Deposit 
&  T.  Co.  V.  Dudley,  104  Me.  297,  72 
Atl.  166. 

Messrs.  Ryder  &  Simpson  for  guard- 
ian ad  litem. 

Mr.  Arthur  L.  Thayer  for  Higgins 
Institute. 

Phiibrook,  J.,  delivered  the  opin<- 
ion  of  the  court : 

This  is  a  bill  in  equity  coming  to 
this  court  on  report,  wherein  the 
plaintiffs,  as^  executrices  and  trus- 
tees under  the  will  of  John  H.  Hig- 
einBf  allege  that  they  are  in  doubt 
as  to  the  mode  of  executing  the 
trust  created  in  said  will,  and  pray 
that  certain  portions  of  said  will 
may  be  construed  and  interpreted. 

The  residuum  of  the  personal  es- 
tate of  the  testator  was  given  to  his 
three  daughters,  who  are  the  plain- 
tiffs^ here,  to  be  held  by  them  and 
the  survivors  or  survivor  in  trust, 
until  the  last  one  of  them  should 
decease;  the  net  income  only  of  said 
trust  fund  to  be  paid  from  time  to 
time  to  them  equally,  the  issue  of 
those  deceased,  if  any,  to  take  the 
share  of  the  net  income  that  the 
parent  would  be  entitled  to,  if  liv- 
ing, and  upon  the  decease  of  all 
three  of  the  daughters  of  the  testa- 
tor then  the  principal  of  the  trust 
fund  was  to  be  divided  according  to 
certain  terms  mentioned  in  the  will. 

The  testator  died  April  16,  1910. 
Prior  to  his  death,  to  wit,  on  July 
20,  1909,  his  brother,  A.  Hamilton 
Higgins,  died  testate.  The  latter 
was  a  resident  of  New  York  city  at 
the  time  of  his. death,  and  his  will 
wa3  probated  and  allowed  in  the 
surrogate's  court  of  that  city. 

In  the  will  of  Hamilton  there  was 
a  provision  that  the  residuum  of  his 
estate  should  be  held  in  trust  dur- 
ing the  life  of  his  wife,  and  upon 
her  death  the  trustees  were  direct- 
ed, by  the  testament,  to  divide  and 
pay  over  the  trust  fund  "to  such  of 
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my  brothers  or  sisters  as  may  sur- 
vive me,  and  unto  the  issue  me  sur- 
viving of  either  of  them  who  may 
have  died  before  me"  (an  exception 
of  one  relative  being  made) ,  "and 
unto  the  issue  me  surviving  of  any 
issue  d3ring  before  me  of  any  of  my 
brothers  or  sisters  who  may  fail  to 
survive  me,  said  issue  to  take  the 
share  to  which  his,  her,  or  their 
parents  or  parent  would  have  been 
entitled  to  if  living."  Further  pro- 
visions were  made  as  to  the  divi- 
sion if  a  brother  or  sister  of  Hamil- 
ton died  before  his  decease,  but 
those  provisions  do  not  call  for  dis- 
cussion here.  As  we  have  seen,  the 
testator  in  this  case,  John  H.  Hig- 
gins, a  brothei;  of  Hamilton,  sur- 
vived the  latter.  In  the  recent  case 
of  Bryant  v.  Plummer,  111  Me.  511, 
90  Atl.  171,  this  court  had  occasion 
to  refer  to  the  well-established  rule 
that  where  there'  is  a  gift  of  a 
legacy,  or  a  share  of  a  residue,  to  be 
paid  at  the  death  of  a  particular 
person,  the  gift  vests  in  the  legatee 
at  the  death  of  the  ^^^^  ^^^  ^^ 
testator,  and  the  deatb^t  * 
time  applies  only  to  1^** «»».  *•'■*■ 
the  payment.  Ap-  "" 
plying  this  rule  to  the  present  case, 
it  must  appear  that  the  legacy  or 
distributive  share  of  the  trust  fund, 
which      Hamilton's  «ve«tin«i» 

will      provided      for    brothen*  and 

John,  became  vest-  •*■*•*'•• 
ed  in  John  at  the  death  of  Hamilton. 
Soon  after  the  death  of  Hamil- 
ton, the  surrogate's  court  was  called 
upon  to  construe  his  will  for  the 
purpose  of  determining  whether  or 
not  certain  directions  therein  for 
accumulation  of  a  portion  of  the  in- 
come were  void,  and  if  void 
to  determine  whether  or  not  the 
income  of  the  trust  fund,  not  then 
payable  to  the  widow,  was  payable 
to  the  persons  designated  in  the  will 
as  the  ultimate  beneficiaries.  That 
court  decided  that  these  certain  di- 
rections for  accumulation  were  void, 
and  that  a  certain  sum,  then  held 
by  the  executors  as  income  of  the 
trust  fund,  was  presently  distrib- 
utable to  the  holders  of  the  next 
eventual  estate.    As  a  result  of  that 
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decree  there  was  paid  to  these 
plaintiffs,  as  executors  of  the  estate 
of  John  H.  Higgins,  the  sum  of 
$1,323.54.  The  surrogate's  court 
further  ordered  the  executors  of 
Hamilton's  will  to  hold  certain  cash 
and  securities,  to  pay  the  widow  of 
Hamilton  the  income  from  $100,000 
thereof,  and  to  distribute  the  sur- 
plus income  therefrom  arising  from 
time  to  time,  to  the  holders  of  the 
next  eventual  estate. 

As  a  result  of  this  further  order, 
and  the  decree  for  payment  of  the 
specific  sum  just  named,  the  plain- 
tiffs have  already  received  the  sum 
of  $1,867.53  from  this  surplus  in- 
come arising  out  of  the  estate  of 
Hamilton,  and  will  .receive  further 
sums  in  the  future. 

We  are  requested  to  determine, 
by  construction  of  the  will  of  John 
Higgins,  whether  the  $1,867.53  al- 
ready received,  and  the  further 
sums  to  be  received,  from  the  so- 
called  "surplus  income"  of  Hamil- 
ton's estate,  constitute  a  part  of  the 
net  income  of  the  estate  of  John  H. 
Higgins,  to  be  paid  directly  by  the 
plaintiffs,  in  their  capacity  as  trus- 
tees, to  themselves  as  individuals, 
because  they  are  entitled  to  the  net 
income  of  their  father's  estate,  or 
whether  this  "surplus  income" 
should  be  added  to  the  corpus  of  the 
estate  of  their  father,  thus  enlarg- 
ing the  principal  of  the  trust  fund 
from  which  they  are  to  derive  a  net 
income,  and  eventually,  with  the 
rest  of  the  trust  fund,  be  paid  to 
the  persons  entitled  to  such  trust 
fund  on  the  death  of  his  last  surviv- 
ing daughter. 

As  we  have  already  observed,  the 
distributive  share  of  John  in  the  es- 
tate of  Hamilton  was  vested  in  the 
former  at  the  death  of  the  latter. 
We  have  also  noted  that,  subse- 
quent to  that  death,  by  the  decree  of 
the  surrogate's  court,  the  "surplus 
income"  arising  in  Hamilton's  es- 
tate was  declared  to  be  due  and  pay- 
able io  the  holders  of  the  next 
eventual  estate,  of  which  holders 
John  was  one.  The  trust  fund  out 
of  which  this  "surplus  income" 
arose  was  the  residuum  of  Hamil- 


ton's estate,  and  the  devise  to  John 
and  the  other  brothers  and  sisters 
of  Hamilton  was  the  devise  of  a 
residuum.  "It  is  constantly  held  that 
a  residuary  devise,  in  the  ordinary 
terms,  carries  with  it  not  only  the 
property  of  the  testator  in  which 
no  interest  is  devised  or  bequeathed 

in  other  portions  of  _,e«idii«»y 
the  will,  but  also  all  aevise-witat 
reversionary         as  »••■*•• 
well    as    contingent    interests    in 
property,  which  are  not  otherwise 
disposed  of  by  him."  Davis  v.  Calla- 
han, 78  Me.  313,  5  Atl.  73. 

In  Pierce  v.  Stidworthy^  79  Me. 
234,  9  AtL  617,  we  find  a  case 
where  a  testator  devised  to  his  wife, 
for  her  support  during  life,  all  the 
residue  of  his  estate,  both  real  and 
personal,  of  which  he  should  die  de- 
ceased, or  to  which  he  might  be  en- 
titled at  his  decease.  Some  years 
after  his  death,  but  during  the  life 
of  the  widow,  his  estate  was  award- 
ed quite  a  sum  of  money  under  the 
so-called  "Alabama  claims,"  and 
the  court  held  that  this  after- 
acquired  money  was  part  of  h^  es- 
tate from  which  the  widow  might 
receive  support,  because  it  was  a 
property  right  existing  before  his 
death,  even  if  the  testator  could  not 
enforce  the  right  during  his  life- 
time. See  also  Grant  v.  Bodwell, 
78  Me.  460,  7  Atl.  12. 

From  these  authorities  we  con- 
clude that  the  vested  right  which 
John  had  in  Hamilton's  estate  was 
a  portion   of  the   estate   of  John, 
since  we  have  been  shown  no  part 
of  Hamilton's  will  which  otherwise 
disposed    of   it,   and    that   was  a 
property  right,  forming  a  portion 
of  the  residuum  of  John's  estate,  as 
much  as  the  stocks  and  bonds  owned 
by  and  in   the  possession   of  John 
at  his  decease,  and  from  which  his 
daughters  were  to  receive  the  net 
income  as  set  forth  in  the  bill.    It 
follows,  therefore,   that  this  "sur- 
plus  income"   is   a  ^ 
part  of  the  income  ^e  %stiUe  mm 
of  the  residuum  of  i^^'JIJ^,** 
John's   estate;    and 
should  be  enjoyed  accordingly  by  his 
daughters. 


HIGGINS 

ill6  Me,  127, 

Another  and  entirely  different 
question  is  raised  by  the  plaintiffs, 
John  H.  Higgins,  at  the  time  of  his 
death,  owned  certain  bonds  issued 
by  various  railroad  companies,  all 
of  which  were  worth  more  than 
their  par  value,  and  were  appraised 
in  the  inventory  above  par  value. 
The  plaintiffs  say  and  the  answers 
admit  that  these  bonds  are  part  of 
the  trust  fund  created  by  their  fath- 
er's will,  from  \^Jiich  they  are  en- 
titled to  the  net  income,  but  that 
they  are  in  doubt  as  to  whether  or 
not  the  whole  of  the  income  which 
they  have  already  received,  and 
which  they  may  hereafter  receive, 
from  said  bonds,  constitutes  part  of 
the  net  income  of  the  trust  estate, 
and  whether  or  not  it  should  all  be 
paid  to  the  plaintiffs  for  their  own 
exclusive  individual  benefit;  or 
whether  some  part  thereof,  as  fast 
as  received,  must  be  treated  as  part 
of  the  principal  of  the  trust  estate. 


V.  BECK.  1249 

100  Atl,  555.) 

In  Shaw  v.  Cordis,  143  Mass.  443, 
9  N.  E.  794,  the  court  declares :  "If 
a  testator  leaves  bonds  which  he 
owns  to  trustees,  with  direction  or 
authority  to  hold  the  same,  paying 
the  interest  to  certain  persons  for 
life,  with  remainder  over,  the  fact 
that  such  bonds  are  worth  a  pre- 
mium at  arid  after  his  death  will  not 
warrant  the  trustees  in  retaining 
any  portion  of  the  interest  for  the 
benefit  of  the  remaindermen."  It 
is  true  that  in  the  will  under  con- 
sideration there  is  no  specific  direc- 
tion or  authority  given  the  trustees 
to  hold  these  certain  securities,  but 
a  fair  construction  of  the  will  leads 
to  the  conclusion  that  the  testator 
intended  that  the 
whole  income  of  p?^«f;.^I 
the      trust      fund  fetemion  of 

,        ij     1  -J    1.       income  to  co«i- 

SnOUlCl     be      paid    to    pensate    remain- 

his  daughters,  with-  **™*'»- 
out  any  deduction  in  favor  of  the 
remaindermen.     This     should     ac- 
cordingly be  done. 


LiabiliCy  as  between 


ANNOTATION. 

tenant  and  remainderman  for  a  premium  paid  tor 
bonds. 


I.  Bonds  owned  by  creator  of  trust,  1249. 
11.  Bonds  purchased  by  trustee: 

a.  Doctrine   that   premium    should 

be  charged  to  income,  1250. 

b.  Doctrine  that  premium  should  be 

charged  to  principal,  1253. 

c  Question  determined  by  manifest 

intention  of  testator,  1253. 

J.  B&nds  opened  by  creator  of  trust. 

In  case  of  bonds  owned  by  the 
creator  of  the  trust  and  given  by  him 
to  the  trust,  the  rule  generally  sup- 
ported by  the  authorities  is  that, 
where  any  premium  that  might  be  ob- 
tained for  the  bonds  is  lost  by  the  ap- 
proach of  maturity  thqfeof,  the  loss 
must  be  borne  by  the  remainderman. 
Whitridge  v.  Williams  (1889)  71  Md. 
105,  17  Am.  St.  Rep.  513,  17  Atl.  938; 
McLouth  V.  Hunt  (1897)  154  N.  Y. 
179,  39  L.R.A.  230,  48  N.  E.  548;  Re 
Hunt  (1907)  121  App.  Div.  96,  105 
N.  Y.  Supp.  696;  Higgins  v.  Beck  (re- 
ported herewith)  ante,  1245;  Re  Thom- 
as [1891]  8  Ch.  (Eng.)  482,  60  L.  J. 
4  A.L.R.~79. 


Ch.  N.  S.  781,  65  L.  T.  N.  S.  142,  40 
Week.  Rep.  75. 

Although  the  intention  of  the  testa- 
tor is  found  to  have  been  that  the  life 
tenant  should  receive  the  full  income, 
without  any  deduction  being  made  to 
make  good  wasting  premiums,  the 
court  in  McLouth  v.  Hunt  (1897)  154 
N.  Y.  179,  39  L.R.A.  230,  48  N.  E.  548, 
states  that  this  rule  is  correct,  apart 
from  the  intention  of  testator. 

This  rule  applies  and  the  loss  falls 
on  the  .remanderman  in  case  of  bonds 
retained  by  the  trustees  from  the  es- 
tate of  the  creator  of  the  trust  under 
a  power  contained  in  the  will  and  un- 
der the  direction  of  the  surrogate  to 
set  them  apart  to  the  trust  fund,  al- 
though they  are  not  specifically  be- 
queathed to  the  trust.  Re  Fanoni 
(1914)  88  Misc.  442,  152  N.  Y.  Supp. 
218,  affirmed  in  (1915)  169  App.  Div. 
958,  153  N.  Y.  Supp.  1114,  which  is 
affirmed  in  (1915)  216  N.  Y.  640,  110 
N.  E.  1040. 
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This  is  stated  to  be  the  rule  in  other 
cases,  in  the  absence  of  a  different  in- 
tention of  the  testator  appearing.  The 
court  in  Connecticut  Trust  &  S.  D. 
Co.'s  Appeal  (1908)  80  Conn.  540,  69 
Atl.  360,  announced  the  rule  as  fol- 
lows: ''When  a  testamentary  trustee 
receives  bonds  from  the  estate  of  a 
testator  as  part  of  a  fund  or  property, 
the  interest  or  income  of  which  he  is 
to  pay  to  life  tenants,  with  remainder 
over,  and  which,  either  by  authority 
of  the  will  or  by  law,  he  may  properly' 
retain  as  a  part  of  the  trust  estate, 
and  such  bonds,  either  at  the  time  of, 
or  after,  the  testator's  death,  are  at 
a  premium,  it  is  the  duty  of  the  trus- 
tee to  pay  the  entire  income  to  the 
life  tenants,  without  any  deduction  to 
meet  depreciation  of  premium,  unless 
a  different  intention  of  the  testator 
may  properly  be  gathered  from  the 
language  of  the  will."  Trustees  are 
not  entitled  to  set  aside  out  of  each 
instalment  of  interest  received  from 
bonds  owned  by  a  testator  at  the  time 
of  his  death,  and  which  they  retained 
under  a  power  given  them  to  retain 
investments,  a  sum  sufficient,  with 
other  like  instalments  similarly  re- 
tained, to  make  up  at  the  maturity  of 
the  said  'bond  a  sum  equal  to  the  pre- 
mium at  which  said  bonds  are  valued 
and  inventoried  at  the  time  of  the  tes- 
tator's death;  but  the  entire  income 
from  such  bonds  belongs  to  the  life 
tenants,  unless  there  is  a  clear  indi- 
cation in  the  will  itself  to  the  con- 
trary. Ballantine  v.  Young  (1908)  74 
N.  J.  Eq.  572,  70  Atl.  668,  affirmed 
without  discussion  in  (1910)  76  N.  J. 
Eq.  613,- 75  Atl.  1100. 

Where  the  intention  of  the  testator 
can  be  determined,  this  governs.  The 
decrease  in  the  value  of  bonds  by  the 
lessening  or  wearing  away  of  pre- 
miums on  account  of  the  bonds  reach- 
ing maturity  should  be  borne  by  the 
corpus  of  the  estate,  and  not  by  the 
life  tenant,  in  case  of  bonds  purchased 
by  the  testatrix  during  her  lifetime 
and  transmitted  as  she  held  them  to 
the  trustees,  with  directions  in  the  will 
that  the  life  tenant  should  receive  the 
full  income.  McLouth  v.  Hunt  (1897) 
154  N.  Y.  179,  39  L.R.A.  230,  48  N.  E. 
548. 


In  Robertson  v.  DeBrulatour  (1907) 
188  N.  Y.  301,  80  N.  E.  938,  the  rule 
that  trustees  must  maintain  a  sinking 
fund  with  which  to  make  good  any  de- 
preciation in  the  value  of  securities 
by  the  falling  off  in  premiums  was 
held  to  have  no  application,  where  the 
security  had  been  specifically  be- 
queathed. 

The  court  in  Hemmenway  v.  Hem- 
menway  (1883)  134  Mass.  446,  refused 
to  lay  down  any  general  rule  as  to  this 
question,  but  held,<under  the  peculiar 
facts  of  that  case,  that  the  premium 
paid  for  bonds  should  be  borne  by  the 
remainderman,  and  not  paid  out  of  the 
income  from  the  fund.  This  was  held 
as  to  bonds  which  were  owned  by  the 
testator  at  the  time  of  his  death,  and 
which  he  authorized  his  trustees  to 
retain,  or,  at  their  discretion,  to  sell. 
A  similar  ruling  was  made  with  refer- 
ence to  bonds  which  had  been  pur- 
chased by  the  trustees  at  a  small  pre- 
mium, but  with  eighteen  years  to  run, 
the  court  stating  that  the  investment 
constituted  a  very  small  proportion  of 
a  large  estate,  and  nothing  showed 
that  the  premium  was  paid  for  interest 
above  the  market  rate. 

See  Shaw  v.  Cordis  (1887)  143  Mass. 
443,  9  N.  E.  794,  infra. 

The  reasons  given  for  this  rule  are 
the  same  as  are  given  for  the  doctrine 
discussed  in  II.  b,  infra. 

II.  Bonds  purchased  by  trustee. 

a.  Doctrine    that    premium    should    he 
charged  to  income.  ■ 

Where  bonds  have  been  purchased 
with  trust  funds,  the  courts  are  di- 
vided on  the  right  to  take  a  premium 
paid  therefor  out  of  the  income.  The 
weight  of  authority,  as  well  as  the  bet- 
ter reason,  is  to  the  effect  that,  apart 
from  the  effect  that  the  intention  of 
the  testator  may  have,  such  premium 
should  be  charged  to  income.  Curtis 
V.  Osborn  (1907)  79  Conn.  555,  65  Atl. 
968;  Re  Allis  (1904)  123  Wis.  223, 101 
N.  W.  365. 

Trustees  may  purchase  for  the  trust 
estate,  at  a  premium,  bonds  payable 
at  a  fixed  time,  and,  in  the  honest  exer- 
cise of  their  discretion,  %and  for  the 
purpose  of  dealing  fairly  with  both 
parties,  annually  reserve  a  portion  of 
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the  sum  paid  thenf  as  interest^  suffi* 
cient  at  the  end  of  the  period  to  re- 
store the  premium  to  the  capital,  by 
the  loss  of  which  it  would  otherwise 
be  depleted.  New  England  Trust  Co. 
V.  Eaton  '(18^6)  140  Mass.  532,  54  Am. 
Rep.  493,  4  N.  E.  69.  After  referring 
to  the  action  of  the  trustees  in  reserv- 
ing this  amount,  the  court  states: 
'The  deduction  from  the  full  interest 
reserved  to  restore  the  premium  at  the 
end  of  the  term  was  properly  made. 
It  is  only  thus  that  the  property  can 
be  turned  over  to  the  remainderman 
undiminished.  If  the  estate  of  the 
tenant  for  life  terminates  before  the  ' 
bond  is  payable,  the  costs  of  effacing 
the  premium  will  be  borne  in  the  right 
proportion  by  the  respective  cestuis 
que  trust."  This  was  held,  notwith- 
standing the  bonds  had  appreciated  in 
value,  the  court  holding  this  fact  im- 
material. 

This  was  the  theory  of  Farwell  v, 
Tweddle  (1881)  10  Abb.  N.  C.  (N.  Y.) 
94,  where  it  was  held  that  the  actual 
rate  of  interest,  as  determined  by  the 
time  of  the  maturity  of  the  bonds  and 
the  premium  paid  therefor,  should  be 
taken  into  account  in  determining  how 
much  income  was  really  produced  by 
them;  but  that  any  loss  over  and  above 
this,  which  resulted  from  the  payment 
of  the  bonds  at  an  earlier  date  than 
their  maturity,  under  an  option  of  the 
government  to  do  so,  must  be  borne 
by  the  remainderman. 

The  rule  announced  in  Farwell  v. 
Tweddle  (N.  Y.)  supra,  was  approved  * 
in  People  ex  rel.  Cornell  University  v. 
Davenport   (1889)   117  N.  Y.  549,  23 
N.  E.  664. 

The  loss  of  premiums  on  bonds  eX" 
tended  during  the  pleasure  of  the  gov* 
emment,  which  were  purchased  by  a 
trust  estate  and  which  were  called  in 
by  the  government,  falls  upon  the 
principal  of  the  trust  funds.  Whitte- 
more  v.  Beekman  (1883)  2  Dem.  (N. 
Y.)  276. 

Accrued  interest  which  is  paid  upon 
a  purchase  of  bonds,  at  a  market 
where  the  usage  is  to  sell  the  bonds 
at  a  certain  price,  and  then  add  the  * 
accrued  interest  to  make  up  the  full 
sum  to  be  paid  by  the  purchaser,  thus 
maintaining  the  accrued  interest  as  a 


separate  and  independent  part  of  the 
purchase  price,  should  be  repaid  from 
interest  subsequently  received  on  the 
bond.  Hemenway  v.  Hemenway 
(1883)  134  Mass.  446. 

This  is  the  rule  announced  in  other 
cases,  in  the  absence  of  a  clear  indi- 
cation of  a  contrary  intention  on  the 
part  of  the  testator. 

After  adhering,  to  the  doctrine  that 
the  question  is  to  be  determined  on  the 
peculiar  facts  of  each  case,  the  court 
of  appeals  of  New  York  finally  an- 
nounced the  rule  that  in  the  absence 
of  a  very  clear  expression  in  the  will 
to  the  contrary,  in  case  of  bonds  pur- 
chased by  the  trustees  at  a  premium, 
there  should  be  set  aside  out  of  the  in- 
come belonging  to  the  life  tenant  suffi- 
cient to  pay  the  premium  and  leave  the 
principal  intact  for  the  remainderman, 
at  the  maturity  of  the  bonds.  Re  Stev- 
ens (1907)  187  N.  Y.  471,  12  L.R.A. 
(N.S.)  814,  80  N.  E.  358,  10  Ann.  Cas. 
511. 

This  case  was  followed  by  the  ap- 
pellate division  in  Re  Guaranty  Trust 
Co.  (1909)  131  App.  Div.  658,  116  N. 
Y.  Supp.  147,  affirmed  in  (1909)  195 
N.  Y.  611,  89  N.  E.  1101,  and  by  the 
court  in  Dexter  v.  Watson  (1907)  54 
Misc.  484,  106  N.  Y.  Supp.  80. 

The  court  had  previously  rendered  a 
similar  decision  in  New  York  L.  Ins. 
&  T.  Co.  V.  Baker  (1901)  165  N.  Y. 
484,  53  L.R.A.  544,  59  N.  E.  257,  but 
on  the  theory  that  this  was  in  accord 
with  the  intention  of  the  testator,  the 
court  stating  that  in  the  surrounding 
facts  and  circumstances  of  the  case 
there  was  nothing  to  lead  to  the  con- 
clusion that  the  testator  intended  any 
different  treatment  of  the  trusts  than 
that  which  the  language  of  the  clause 
creating  it  plainly  indicated,  viz.,  that 
the  capital  of  the  trust  funds  should 
be  kept  intact,  and  that  to  that  end  an 
adequate  proportion  of  the  annual  in- 
come should  be  set  apart  to  make  good 
the  amount  paid  in  premiums  in  order 
to  secure  a  proper  investment. 

The  doctrine  of  Re  Stevens  (N.  Y.) 
supra,  is  followed  in  Ballantine  v. 
Young  (1908)  74  N.  J.  Eq.  572,  70  Atl. 
668,  affirmed  in  (1910)  76  N.  J.  Eq. 
613,  75  Atl.  1100. 

The   truatee   in   Curtis   v.    Osborn 
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(1907)  79  Conn.  555,  65  Atl.  968,  paid 
the  beneficiaries  the  full  income  from 
the  bond  until  the  last  payment,  when 
the  amount  of  the  premium  was  re- 
served. It  is  stated  that  he  thus  ob- 
tained the  same  result  (both  the  life 
tenants  being  still  living)  as  if  he  had 
made  an  annual  deduction  to  raise  the 
same  aggregate  amount  for  the  same 
purpose,  and  it  is  not  necessary  to  de- 
cide whether  the  trustees  failed  in 
duty  in  not  making  such  annual  de- 
ductions. 

Where  there  is  a  contrary  intention 
manifest,  the  premium  cannot  be 
charged  to  income.  Thus,  in  Kemp 
V.  Macready  (1914)  165  App.  Div.  124, 
150  N.  Y.  Supp.  618,  an  action  to 
charge  trustees  with  a  sum  of  money 
sufficient  to  meet  the  depreciation  in 
capital  value  of  certain  securities, 
purchased  by  former  trustees  at  a 
price  above  par,  and  turned  over  to  the 
trustees  by  order  of  the  surrogate's 
court  after  an  accounting  by  the  form- 
er trustees,  because  of  the  failure  of 
the  succeeding  trustees  to  create  an 
amortization  fund  from  the  income, 
the  court,  approving  the  general  rule 
as  above  stated,  holds  that  a  dif- 
ferent intention  is  clearly  expressed 
in  the  will  creating  the  trust,  and 
that,  therefore,  the  trustees  could 
not  charge  the  premium  to  the  in- 
come. The  direction  which  the  court 
held  to  manifest  the  contrary  in- 
tention was  as  follows :  "I  direct  my 
executrix  and  executors  hereinafter 
named  to  set  apart  out  of  my  estate 
such  sum  as  will  be  sufficient  to  pro- 
vide an  annuity  or  annual  sum  [of  a 
specified  amount]  over  and  above  all 
taxes,  expenses,  and  charges  connect- 
ed therewith,  .  .  .  and  to  collect 
and  receive  the  income  thereof,  and 
out  of  the  net  income  thence  arising 
to  pay  over  to  or  apply  to  the  use  of" 
the  beneficiary  named,  a  definite  sum, 
which  varied  in  amount  in  different 
cases.  The  court  states  that  it  is  plain 
that  the  predominant  purpose  of  the 
testator,  so  far  as  concerned  the  sev- 
eral trusts,  was  that  each  beneficiary 
should  receive  at  least  the  annual  in-  . 
come  specified  in  each  case,  and  the 
amount  to  be  set  apart  in  trust  fund 


was  measured  by  its  ability  to  produce 
such  income. 

The  reason  given  for  this  doctrine 
is  that  the  fund  is  certain  to  be  re- 
duced by  the  amount  of  the  premium 
at  the  maturity  of  the  bonds;  that 
that  which  is  really  income  from  a 
bond  purchased  at  a  premium  and  pay- 
able at  a  fixed  time  is  not  the  amount 
received  in  interest  annually,  but  that 
amount,  deducting  therefrom  the  sum 
necessary  to  restore,  at  the  maturity 
of  the  bond,  the  premium  paid;  that 
a  part  of  the  amount  received  annually 
in  interest  is  a  return  of  the  princi- 
pal. 

It  is  stated  in  New  York  L.  Ins.  & 
T.  Co.  V.  Sands  (1898)  24  Misc.  102, 
53  N.  Y.  Supp.  320,  that  if.  an  invest- 
ment be  in  securities  purchased  at  a 
premium,  only  such  part  of  the  pro- 
ceeds therefrom  can  be  counted  as 
income  as  shall  leave  the  fund  unim- 
paired at  the  maturity  of  the  invest- 
ment. 

In   answer  to   the   argument  that, 
since  securities  may  not  mature  until 
the  trusts  shall  have  expired,  and  in 
all  probability  they  will  not  diminish 
in  value,  it  would  be  unjust  to  the  life 
tenant  not  to  pay  them  all  the  annual 
income,  the  court,  in  Re  Allis  (1904) 
123  Wis.  223, 101  N.  W.  365,  states  that 
such  an  argument  does  not  warrant 
treating  the  payments  as  interest  only, 
and  as  belonging  to  the  life  tenant; 
that  the  repayment  of  premiums  out 
of  tlie  annual  income  of  the  securities 
is  based  on  the  idea  that  the  premium 
is  an  advancement  of  capital  above 
the  face  of  the  obligation,  which  can 
only  be  realized  and  repaid  out  of  the 
annual  income  or  earning  of  the  se- 
curity,  since  the  final  pajrment  will 
only  pay  an  amount  equal  to  the  face 
of  this  security;  and  that  the  annual 
income  is,  in  fact,  a  repayment  of  a 
part  of  the  capital  thus  advanced  for 
investment,  and  that  such  repayment 
is  proportioned  to  the  number  of  years 
the  security  runs,  or  the  longest  peri- 
od which  experience  in  dealing  with 
securities  has  shown  can  be  allowed 
with  reasonable  safety  for  the  repay- 
ment of  premiums,  in  view  of  the  un- 
certainty of  the  value  of  securities  at 
remote  periods. 
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h,  DoctHfie    that    premium    -sJiauld    he 
charged  to  pHn€ipal, 

The  other  line  of  authorities  holds 
that  the  premium  paid  for  bonds  in 
which  the  capital  of  the  estate  is  in- 
vested by  trustees  cannot  be  charged 
to  the  life  tenants,  and  the  amount 
thereof  retained  from  the  income  and 
addf^d  to  the  capital  for  the  purpose 
of  meeting  the  loss  which  will  occur 
when  the  bonds  mature  and  drop  to 
par.    Kite  v.  Kite  (1892)  93  Ky.  257, 

19  L.R.A.  173,  40  Am.  St.  Rep.  189, 

20  S.  W.  778. 

This  is  also  the  doctrine  in  Pennsyl- 
vania. Penn-Gaskeirs  Estate  (1904) 
208  Pa.  346,  57  Atl.  715;  Furness's 
Estate  (1878)  12  Phila.  (Pa-)  130; 
Boyer  v.  Chauncey  (1900)  12  Pa. 
Super.  Gt.  526,  see  infra,  II.  c. 

The  will  in  Boyer  v.  Chauncey  (Pa.) 
supra,  directed  the  payment  of  "the 
net  income''  to  the  life  tenant,  and 
this  provision  is  held  to  indicate  an 
intention  of  the  testator  that  would  be 
defeated  by  the  payment  of  premiums 
out  of  income. 

This  doctrine  is  approved  in  Ameri- 
can Secur.  &  T.  Co.  v.  Payne  (1909) 
33  App.  D.  C.  178,  although  that  de- 
cision is  based  finally  upon  the  in- 
tention of  the  testator. 

See  Hemenway  v.  Hemenway  (1883) 
134  Mass.  446,  supra. 

See  II.  c,  as  to  cases  where  the  in- 
tention of  the  testator  is  manifest. 

SeeFarwell  v.  Tweddle  (1881)  10 
Abb.  N.  C.  (N.  Y.)  94,  and  Whittemore 
v.  Beekman  (1883)  2  Dem.  (N.  Y.) 
276,  supra,  II.  a. 

The  reasons  advanced  by  these 
courts  is  that  the  objects  of  invest- 
ment are  twofold,  to  wit,  safety  and 
production  of  income;  that  invest- 
ments in  bonds  above  par  are  not  only 
more  productive,  but  more  secure,  and 
in  this  way  benefit  the  remainderman. 

It  is  suggested  in  other  cases  that 
the  life  estate,  being  uncertain  in  du- 
ration, may  terminate  while  the  bonds 
are  still  selling  at  a  premium,  and  if 
the  bonds  are  then  sold  at  a  premium 
after  a  deduction  has  been  made  from 
the  interest,  and  added  to  the  prin- 
cipal, the  remainderman  will  be  doub- 
ly benefited. 

It  is  stated  in  Penn-Gaskell's  Es- 


tate (1904)  208  Pa..  846,  57  Atl.  716, 
that  no  rule.can  be  stated  as  to  pre- 
miums that  in  all  cases  will  produce 
an  equitable  result;  that  if  the  whole 
premium  is  at  once  charged  to  income, 
or  if  a  part  of  the  income  is  withheld 
each  year  so  that  the  successive  de- 
ductions will  cover  the  whole  time  the 
security  has  to  run,  the  life  tenant, 
who  is  the  primary  and  immediate  ob- 
ject of  the  testator's  bounty,  will  be 
deprived  of  the  income  provided ;  that, 
on  the  death  of  the  life  tenant  before 
there  has  been  a  depreciation  in  the 
.value  of  the  security  purchased,  the  re- 
mainderman will  be  enriched  by  the 
amount  of  the  premium  paid  from  the 
income  of  the  estate.  On  the  other 
hand,  as  the  securities  mature  the  pre- 
miums will  decrease,  and  in  the  end 
they  will  be  lost,  and  if  they  have 
been  charged  to  the  remainder  the 
principal  of  the  estate  will  be  im- 
paired. After  stating  that  in  the  or- 
dinary case  the  principal  has  the  ad- 
vantage of  any  profits  made  on  in- 
vestments, and  bears  any  losses  re> 
suiting  from  depreciation,  the  court 
concludes  that  there  should  be  no 
different  rule  in  case  of  losses  result- 
ing from  wasting  premiums. 

In  one  case,  the  court  argues  that 
bonds  might  be  bought  at  a  premium 
and  sold  at  a  still  higher  one,  and 
then,  if  enough  could  be  taken  from 
the  income  and  added  to  the  principal 
to  balance  the  excess  above  par  at 
which  they  were  purchased,  the  re- 
mainderman would  be  doubly  bene- 
fited. And  it  is  stated  that  some 
investments  will  increase,  while  some 
will  diminish  in  value;  that  bonds 
might  be  purchased  under  par,  but 
their  face  .value  collected  at  maturity, 
and  all  would  be  added  to  the  princi- 
pal; that,  all  things  considered,  it 
seems  to  be  the  safe  rule  to  let  those 
matters  balance  themselves,  as  they 
are  likely  to  do  in  time.  Hite  v.  Hite 
(1892)  93  Ky.  257,  19  L.R.A.  173,  40 
Am.  St.  Rep.  189,  20  S.  W.  778. 

c.  QiiCMtion  determined  hy  manifest  <n- 
tention  of  testator. 

The  cardinal  rule  in  the  construc- 
tion of  trusts  created  by  will  to  pay 
the  income  of  a  fund  to  a  life  ten- 
ant, remainder  over,  is  to  determine 


1254 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


the  intention  of  .the  testator.  Where 
this  intention  is  manifest  it  firoverns 
upon  the  question  whether  the  pre- 
mium paid  for  bonds  shall  be  paid  out 
of  the  income  or  borne  by  the  remain- 
der estate.  In  the  following  cases, 
the  intention  of  the  testator  was  mani- 
fest, and  governed  this  question : 

In  Shaw  v.  Cordis  (1887)  143  Mass. 
448,  9  N.  E.  794,  where  the  testator 
gave  explicit  directions  to  his  trustee 
to  convert  the  residue  of  his  estate 
into  three  enumerated  kinds  of  securi- 
ties, which  included  the  bonds  upon 
which  a  premium  had  been  paid,  and 
directed  the  trustee  ''to  pay  over  all 
the  dividends  and  income  of  said 
stock"  to  the  life  tenant,  the  court 
held  that  this  manifested  an  intention 
on  the  part  of  the  testator  as  to  the 
disposition  of  the  income,  which  must 
govern.  It  was  accordingly  directed 
that  the  entire  income  be  paid  to  the 
life  tenants,  without  any  deduction  to 
make  good  to  the  remainderman  the 
premium  paid  in  purchasing  the 
bonds. 

In  Pell  V.  Mercer  (1884)  14  R  I. 
412,  where  the  testator  directed  his 
executors  to  sell  securities  and  invest 
the  proceeds  in  certain  specified 
bonds*  and  directed  that  the  interest 
on  these  bonds  be  paid  to  certain 
specified  persons  for  life,  it  was  held 
that  an  intention  was  manifested  to 
pay  the  interest  of  the  bonds  as  stip- 
ulated in  them,  and,  therefore,  there 
could  be  no  deduction  for  premiums. 

Where  a  testator  has  bequeathed 
the  greater,  part  of  a  large  fortune  to 
collateral  relatives,  providing  that  on- 
ly a  small  part  of  the  fortune  shall  be 
appropriated  from  his  esti^te  and  held 
in  trust  for  the  use  and  benefit  of  his 
daughter  during  her  life,  but  has  indi- 
cated a  desire  to  provide  for  her  in  the 
most  bounteous  and  liberal  manner  as 
to  expenditures,  so  as  to  promote  her 
convenience  and  comforts,  and  gratify 
her  reasonable  desires,  and  that  ''the 
interests,  dividends,  and  income  there- 
from, and  from  each  and  every  part 
thereof"  (referring  to  the  trust  fund), 
should  go  to  the  daughter,  a  premium 
on  bonds  paid  on  investing  the  trust 
fund  cannot  be  charged  to  the  life 
tenant  and  the  amount  thereof  deduct- 


ed from  her  income.  Re  Hoyt  (1899) 
160  N.  Y.  607,  48  L.R.A.  126,  65  N.  E. 
282. 

A  bequest  to  a  trustee  to  Invest  and 
"pay  over  the  income  to  my  .  .  . 
daughter4n-law  .  .  .  for  the  full 
term  of  her  natural  life,"  with 
power  in  the  life  tenant  to  be- 
queath the  legacy  to  such  of  testator's 
children  or  grandchildren  as  she  may 
elect,  indicates  that  the  dominant  ob- 
ject in  testator's  mind  was  the  protec- 
tion and  welfare  of  the  life  tenant, 
and  requires  a  premium  to  be  borne 
by  the  principal.  American  Secur.  & 
T.  Co.  V.  Payne  (1909)  33  App.  D.  C. 
178. 

So,  where  the  tenant  for  life  was  a 
daughter  of  the  testator,  and  it  is  de- 
clared in  the  will  that  the  investment 
should  be  made  for  her  benefit,  and 
there  is  nothing  tending  to  show  that 
the  remaindermen,  who  were  the  chil- 
dren of  the  daughter,  were  in  being  at 
the  date  of  the  will,  a  premium  paid 
on  an  investment  in  United  States 
bonds,  as  specifically  authorized  by 
the  will,  cannot  be  charged  to  income. 
Lynde  v.  Lynde  (1906)  113  App.  Div. 
411,  99  N.  Y.  Supp.  283: 

In  Re  Johnson  (1901)  57  App.  Div. 
494,  67  N.  Y.  Supp.  1004,  afidrmed  as 
to  this  point  in  (1902)  170  N.  Y.  i39, 
63  N.  E.  63,  it  is  held  to  be  the  inten- 
tion of  the  testator  that  the  entire 
earnings  of  trust  funds  should  be 
available  as  income  to  the  life  tenant, 
and  therefore  the  right  of  the  trustees 
to  hold  back  from  the  accruing  income 
a  sum  deeme4  adequate  as  a  sinking 
fund,  to  compensate  for  this  wearing 
away  of  the  premium,  was  denied. 

After  approving  of  the  case  of  Mc- 
Louth  V.  Hunt  (1897)  154  N.  Y.  179, 
39  L.R.A.  230,  48  N.  E.  548,  supra,  the 
court  in  Re  New  York  L.  Ins.  &  T. 
Co.  (1898)  24  Misc.  71,  53  N.  Y.  Supp. 
382,  holds  that  where  a  life  estate  is 
given  to  the  children  of  the  testator, 
and  remainder  over,  the  relationship 
of  the  parties  indicates  that  it  was 
intended  that  the  diminution  in  the 
value  of  bonds,  due  to  a  falling  pre- 
mium, should  be  borne  by  the  remain- 
dermen. The  general  rule  is  then  laid 
down  by  the  court  that  the  loss  or 
gain  in  the  value  of  securities  pur- 
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chased  by  the  trustees  in  the  exercise 
of  a  sound  discretion  should  go  to  the 
diminution  or  accretion  of  the  capi- 
tal, as  the  case  may  be,  unless  a  con* 
trary  intention  is  expressed  in  or 
necessarily  implied  from  the  trust  in- 
strument. This  general  rule  can  no 
longer  be  regarded  as  the  law,  since 
the  decision  in  Re  Stevens  (1907)  187 
N.  Y.  471,  12  L.R.A.(N.S.)  814,  80  N. 
E.  858,  10  Ann.  Gas.  511,  supra.  The 
purchase  of  the  government  bonds 
which  were  the  subject  of  this  litiga- 
tion was  expressly  authorized  by  the 
testator. 

Under  a  will  directing  the  invest- 
ment of  a  trust  fund  in  certain  named 
securities,  among  which  are  United 
States  bonds,  the  loss  of  a  premium 
paid  on  such  bonds,  due  to  approach- 
ing maturity,  falls  upon  the  remain- 
derman. Bergen  v.  Valentine  (1882) 
63  How.  Pr.  (N.  Y.)  221.  The  court 
•  here  states  that  the  idea  of  a  losa  is 
purely  speculative,  and  rests  upon  the 
assumption  that  the  face  only  of  the 
bond  will  be  realized.  It  is  further 
stated  that,  at  the  time  of  the  decision 
in  this  case,  the  bonds  had  a  premium 
beyond  that  paid,  and,  should  the  trust 
close  by  the  death  of  the  life  tenant 
sometime  before  the  maturity  of  the 
bonds,  it  is  not  clear  but  what  a  profit 
may  yet  be  realized,  instead  of  a  loss 
suffered.  It  is  further  stated  that  the 
income  of  the  life  tenant  is  dimin- 
ished by  the  payment  of  the  premium, 
since  the  income  is  only  on  the  par 
value  of  the  investment;  that  this  loss 
must  fall  on  the  life  tenant,  and  the 
loss  of  the  premiums  on  the  remain- 
derman. 

In  Re  Fisk  (1904)  45  Misc.  298,  92 
N.  Y.  Supp.  394,  where  the  life  tenant 
was  a  feeble-minded  infant  daught^ 
of  the  testator,  and  the  testator  ex- 
pressed his  intention  of  providing  for 
her  before  any  other  person,  by  giving 
her,  in  addition  to  the  income,  as  much 
of  the  principal  as  might  be  necessary 
for  her  comfortable  support  and  main- 


tenance, it  was  held  that  the  premiums 
could  not  be  charged  on  income. 

See  Kemp  v.  Macready  (1914)  165 
App.  Div.  124,  150  N.  Y.  Supp.  618, 
supra,  II.  a. 

See  Boyer  v.  Chauncey  (1900)  12 
Fa.  Super.  Ct.  526,  supra,  II.  b.  In 
Hite  V.  Hite,  supra,  II.  b,  the  court, 
after  deciding  that  the  premium  can- 
not be  paid  from  the  income,  con- 
cludes: ''The  testator  no  doubt  .  .  . 
intended  that,  where  an  investment 
was  made,  the  cost  of  it  was  to  be 
charged  to  the  principal,  without  any 
deductions  from  the  income  of  the 
life  tenants." 

A  contrary  intention  was  mani- 
fested where  the  testator  directed  the 
investment  of  the  trust  funds  in  cer- 
tain named  securities,  including  bonds 
which  he  knew  could  not  be  purchased 
except  at  a  premium,  and  directed  the 
trustees  to  collect  and  receive  the  in- 
terest and  income  arising  from  the  in- 
vestment, and  pay  and  apply  the  "net" 
interest  and  income  arising  therefrom 
to  the  life  tenant,  and  the  trustees 
were  held  to  be  authorized  to  retain 
out  of  the  income  a  sum  sufficient  to 
make  good  a  deficiency  in  the  princi- 
pal of  the  investment  arising  from 
the  fact  that  the  premium  paid  there- 
for had  been  gradually  diminishing, 
by  reason  of  the  fact  that  the  bonds 
and  stocks  were  approaching  maturi- 
ty. Reynal  v.  Thebaud  (1893)  3  Misc. 
187,  23  N.  Y.  Supp.  615, 

In  New  York  L.  Ins.  &  T.  Co.  v.  Kane 
(1897)  17  App.  Div,  542,  45  N.  Y. 
Supp.  543,  the  life  tenant  allowed  a 
part  of  the  income  to  remain  in  the 
hands  of  the  trustee,  by  whom  it  was 
again  invested,  and  the  court  held 
that  it  was  the  intention  of  the  life 
tenant  and  trustee  to  keep  intact  the 
original  fund  by  replacing  the  amount 
that  had  been  paid  for  premiums,  and 
accordingly,  upon  distribution,  this 
was  done. 

See  New  York  L.  Ins.  &  T.  Co.  v. 
Baker  (1901)  165  N.  Y.  484,  53  L.R^A. 
544,  59  N.  E.  257,  supra.       W.  A.  E. 
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STATE  OF  MAINE 

V. 

JOHN  C.  SLORAH. 

Maine  Supreme  Judicial  Court  — June  6,  1919, 

(_  Me.  — ,  106  Atl.  768.) 

Criminal  law  —  discharge  of  jury  —  exclamation  of  accused  at  view  of 
premises. 

1.  The  exclamation  of  one  charged  with  murder,  upon  approaching  the 
scene  of  the  crime  with  the  jury,  who  are  to  view  the  premises,  "Take  me 
away,  or  I  will  go  insane  again,"  is  ground  for  dischargihg  the  jury. 

[See  note  on  this  question  beginning  mi  page  1266.] 


—  continuance    of    prosecution    for 
homicide. 

2.  A  statutory  provision  that  trial 
of  any  criminal  case  except  for  a  crime 
punishable  by  imprisonment  for  life 
may  be  postponed  by  the  court,  or  the 
case  continued  if  justice  will  be  there- 
by promoted,  does  not  preclude  by  im- 
plication a  continuance  in  any  event  of 
cases  in  which  the  offense  charged  is 
punishable  by  imprisonment  for  life. 

[See  6  R.  C.  L.  544.] 

—  speedy  trial  —  trial  at  second  term* 

3.  A  statute  providing  trial  or  bail 
at  the  next  term  after  indictiftent 
found,  if  demanded,  implies  that  trial 
at  the  second  term  complies  with  the 
constitutional  provision  guaranteeing  a 
speedy  trial. 

[See  8  R.  C.  L.  71.] 

—  demand  for  trial  —  silence. 

4.  Silence  on  the  part  of  accused 
cannot  be  construed  as  a  demand  for 
trial  or  bail  at  the  first  term  after  in- 
dictment found. 

—  waiver  of  speedy^  trial. 

5.  The  constitutional  right  to  a 
speedy  trial  may  be  waived  by  accused 
even  in  a  capital  case. 

[See  8  R.  C.  L.  74,] 

—  presenting  case  to  law  couri. 

6.  The  transfer  by  an  accused  to  the 
law  docket  of  exceptions  to  an  order 
continuing  the  'case  waives  the  right 
to  trial  at  the  pending  term  of  court. 

Former   jeopardy   —   when   may   be 
pleaded. 

7.  If,  after  jeopardy  has  attached, 
the  case  is  withdrawn  from  the  jury 
without  consent  of  accused,  except  for 
urgent,  manifest,  and  imperious  neces- 
sity, accused  is  entitled  to  discharge, 
and    may    plead    former    jeopardy    if 

ivplaced  on  trial  again  for  the  same  of- 
fense, on  the  same  indictment. 
[See  8  R.  C.  L.  138  et  seq.] 


Criminal  law  —  when  jeopardy  begins. 

8.  Jeopardy  begins  when  accused  is 
put  upon  trial  before  a  court  of  com- 
petent jurisdiction  upon  an  indictment 
sufficient  in  form  and  substance  to  sus- 
tain a  conviction,  and  the  jury  has 
been  charged  with  his  deliverance. 

[See  8  R.  C.  L.  139.] 

—  when  jury  charged  with  deliver- 
ance. 

9.  The  jury  is  charged  with  the  de- 
liverance of  an  accused  when  it  is  im- 
paneled and  sworn. 

[See  8  R.  C.  L.  139.] 

—  discharge  of  prejudiced  jury. 

10.  A  jury  which  does  not  stand  in- 
different between  the  state  and  accused 
may  be  discharged  without  entitling 
accused  to  his  release. 

[See  8  R.  C.  L.  166.] 

View  —  purpose. 

11.  The  purpose  of  a  view  by  the 
jury  in  a  criminal  case  is  to  enable  the 
jury  more  intelligently  to  understand 
and  apply  the  evidence  presented  in 
court,  and  it  is  reversible  error  to  per- 
mit evidence  in  any  form  to  be  received 
during  the  view. 

—  necessity  of  presence  of  accused. 

12.  The  presence  of  accused  is  not 
necessary,  at  a  view  of  the  premises  in 
a  criminal  case. 

— waiver  of  right 

13.  Whatever  right  an  accused  has 
to  be  present  when  the  jury  views  the 
premises  in  a  criminal  case  may  be 
waived  by  him. 

Criminal  law  —  waiver  of  jurisdic- 
tional questions. 

14.  An  accused  cannot  waive  juris- 
dictional questions  in  a  criminal  case. 

[See  8  R.  C.  L.  96.] 

View  —  what  constitutes  waiver  of 
right  to  be  present. 

15.  An  accused  in  a  capital  case 
waives  his  right  to  be  present  at  a  view 


of  the  premises  by  the  jury,  by  ex- 
claiming, when  approaching  the  prem- 
ises ;  "Take  me  away,  or  I  will  be  in- 
sane again." 

Criminal  law  —  improper  proceeding 
—  finding  of  prejudice. 

16.  To  warrant  discharge  of  the  jury 
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in  a  criminal  case  because  of  improper 
proceedings  in  their  presence,  the  court 
is  not  bound  to  find  that  such  proceed- 
ings actually  prejudiced  the  minds  of 
the  jury. 

[See  16  R.  C.  L.  321,  322.] 


Exceptions  by  respondent  to  rulings  of  the  Supreme  Judicial  Court 
for  York  County,  made  during  the  trial  of  an  indictment  charging  defend- 
ant with  murder.    Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Emery,  Waterhouse,  &  Pa- 
quin,  for  respondent: 

Respondent  was  entitled,  as  a  matter 
of  right,  to  be  tried  at  the  second  term 
after  the  finding  of  the  indictment. 

Re  Begersow,  133  Cal.  349;  56  L.R.A. 
513,  85  Am.  St.  Rep.  178,  65  Pac.  828. 

This  was  a  continuance  ordered  by 
the  presiding  justice,  and  not  a  mis- 
trial. 

Com.  V.  Maloney,  145  Mass.  205,  13 
N.  E.  482 ;  State  v.  Wear,  145  Mo.  182, 
46  S.  W.  1099 ;  Charlesworth  v.  Ameri- 
can Exp.  Co.  117  Me.  219,  103  Atl.  358. 

When  a  person  has  been  placed  on 
trial  on  a  valid  indictment  or  informa- 
tion before  a  court  of  competent  juris- 
diction, has  been  arraigned,  and  has 
pleaded,  and  a  jury  have  been'  im- 
paneled and  sworn,  he  is  in  jeopardy. 

Com.  V.  Hart,  149  Mass.  7,  20  N.  E. 
310;  Com.  v.  Tuck,  20  Pick.  365;  Cool- 
ey.  Const.  Lim.  7th  ed.  p.  466 ;  1  Bishop, 
New  Crim.  Law,  8th  ed.  p.  609. 

The  illegal  discharge  of  the  jury  is 
equivalent  to  an  acquittal. 

1  Bishop,  Crim.  Law,  8th  ed.  p.  623; 
State  V.  Wilson,  91  Wash.  136,  157  Pac. 
474;  State  v.  Reed,  168  Ind.  588,  81 
N.  E.  671;  Gillespie  v.  State,  168  Ind. 
298,  80  N.  E.  829;  People  v.  Parker, 
145  Mich.  488,  108  N.  W.  999;  People 
ex  rel.  Herbert  v.  Hanley,  142  App.  Div. 
421,  126  N.  Y.  Supp,  840;  People  v. 
Goldfarb,  152  App.  Div.  870,  138  N.  Y. 
Supp.  62 ;  State  v.  Richardson,  47  S.  C. 
166,  35  L.R.A.  238,  25  S.  E.  220;  United 
States  V.  Watson,  3  Ben.  1,  Fed.  Cas. 
No.  16,651;  State  ex  rel.  Meador  V; 
Williams,  117  Mo.  App.  564,  92  S.  W. 
151;  State  v.  Calendine,  8  Iowa,  288; 
P^ple  V.  Barrett,  2  Caines,  304,  2  Am. 
D3c.  239. 

The  presiding  justice  failed  to  de- 
clare a  mistrial,  and  the  respondent  did 
not  consent  to  the  discharge  of  the 
jury;  therefore,  he  was  acquitted,  and 
his  trial  could  not  be  continued  at  an- 
other time. 

State  V.  Duvall,  135  La.  710,  L.R.A. 


1916E,  1272,  65  So.  904;  United  States 
V.  Perez,  9  Wheat.  579,  6  L.  ed.  165; 
Charlesworth  v.  American  Exp.  Co.  117 
Me.  219,  103  Atl.  358. 

Respondent  did  not  consent  to  the 
discharge  of  the  jury. 

Hippie  V.  State,  80  Tex.  Crim.  Rep. 
531,  L.R.A.1917D,  1141, 191  S.  W.  1150. 

Messrs.  Guy  H.  Sturgis,  Attorney 
General,  and  Franklin  R.  Chesley  for 
the  State. 

Wilson,  J.,  delivered  the  opinion 
of  the  court: 

John  C.  Slorah  was  indicted  for 
murder  in  York  county  at  the  Sep- 
tember term,  1917.  At  the  January 
term,  1918,  being  the  "next  term 
after  the  finding  of  the  indictment," 
he  was  placed  on  trial  on  his  plea  of 
not  guilty  with  a  suggestion  of  in- 
sanity. After  the  impaneling  of  the 
jury,  on  motion  of  tiie  respondent 
and  with  the  consent  of  the  state,  a 
view  of  the  locus  of  the  alleged 
crime  was  ordered  by  the  court. 
Whereupon  the  jury  in  charge  of  an 
officer,  accompanied  by  the  respond- 
ent and  his  counsel  and  the  attorney 
for  the  state,  visited  the  home  of  the 
respondent,  where  the  homicide  v^as 
committed.  Upon  reaching  the 
premises  the  respondent  fell  or 
threv7  himself  down  upon  the  piazza 
as  the  jury  were  about  to  enter  the 
house,  crying  out  in  the  presence  of 
the  jury:  "My  God!  take  me  away 
from  here,  or  I  shall  be  insane 
again."  He  was  then  at  the  sug- 
gestion of  his  counsel  removed  by 
the  officer  in  charge  of  him  to  a 
near-by  house,  while  the  jury,  in  the 
absence  of  the  respondent,  proceed- 
ed with  counsel  for  the  respondent 
and  for  the  state  to  view  the  prem- 
ises.   On  leaving  the  premises  they 
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were  joined  by  the  respondent  and 
returned  to  court. 

The  court,  as  the  record  shows,  on 
account  of  the  incidents  happening 
during  the  view  as  set  forth  above, 
the  statement  of  which  by  counsel  in 
open  court  was  made  a  part  of  the 
record,  and  upon  the  ground  that 
they  were  in  the  judgment  of  the 
court  prejudicial  to  an  impartial 
trial  of  the  respondent  before  that 
jury,  withdrew  the  case  from  the 
jury,  and,  deeming  it  inexpedient 
to  summon  a  new  jury  for  another 
trial  of  the  case  at  the  January 
term,  ordered  the  case  continued  to 
the  following  May  term,  1918,  and 
the  respondent  remanded  to  jail. 
To  the  order  of  the  court  continuing 
the  case  the  respondent  excepted, 
and  filed  his  bill  of  exceptions,  and 
the  case  was  then  transferred  to  the 
law  docket.  This  court  dismissed 
the  case  from  the  law  docket  at  the 
June  term,  1918,  on  the  ground  that 
the  exceptions  were  prematurely 
brought  before  the  law  court.  117 
Me.  319,  104  Atl.  162.  ' 

At  the  September  term,  1918,  the 
state  again  moved  for  trial,  and  the 
respondent  then  filed  a  motion  to 
quash  the  indictment  on  the  ground 
that  under  §  11  of  chapter  136,  Rev. 
Stat.,  he  should  have  been  tried  at 
the  second  term  after  the  finding 
of  the  indictment.  His  motion  to 
quash  was  overruled,  and  the  re- 
spondent thereupon  excepted.  The 
respondent  then  filed  a  plea  of  form- 
er jeopardy,  which  was  replied  to 
by  the  state.  The  court  overruled 
this  plea,  to  which  ruling  exceptions 
were  also  taken  by  the  respondent. 

The  case  now  comes  before  this 
court  upon  the  respondent's  excep- 
tions :  ( 1 )  To  the  order  of  the  court 
at  the  January  term,  1918,  continu- 
ing the  case  to  the  May  term  follow- 
ing; (2)  to  the  ruling' of  the  court 
at  the  September  term  denying  the 
motion  to  quash  the  indictment;  (3) 
to  the  ruling  of  the  court  finding 
against  the  respondent  on  his  plea  of 
former  jeopardy. 

We  will  consider  the  exceptions  in 
their  order.  We  must  overrule  the 
respondent's  exceptions  to  the  order 


of-  the  court  continuing  the  case  to 
the  May  term.  The  respondent  re- 
lies, in  support  of  this  exception,  on 
§  6  of  article  1  of  the  Constitution 
of  our  state,  entitling  him  to  a 
speedy  trial ;  on  §  11  of  chapter  136, 
Rev.  Stat.,  which  provides  that  any 
person  in  prison  under  indictment 
shall  be  tried  or  bailed  at  the  "next 
term  after  the  finding  thereof,  if  he 
demands  it,"  and  on  §  25,  chap.  136, 
Rev.  Stat.,  which  provides  that  the 
trial  of  any  criminal  case,  except 
for  a  crime  punishable  by  impris- 
onment for  life,  may  be  postponed 
by  the  court  to  a  future  day  of  the 
same  term,  or  the  jury  discharged 
therefrom  and  the  case  continued 
if  justice  will  thereby  be  promoted. 
The  exception  of  capital  cases 
from  the  provisions  of  §  25,  chap. 
136,  simply  leaves  such  cases,  we 
think,  subject  to  the  common  law 
as  to  continuances,  and  does  not,  as 
contended  by  respondent,  preclude 
by  implication  a  continuance  in  any 
event    of    cases    in  ^,,^,„^  j^^_ 

which      the      offense    eonttmiance  of 

charged  is  punish-  g^fcidV.**"  '*" 
able  by  imprison- 
ment for  life.  Such  cases  may  be 
continued  in  the  discretion  of  the 
court  subject  to  the  provisions  of 
§  11  of  chapter  136,  and  §  6  of 
article  1,  of  the  Constitution.  Com. 
V.  Drake,  124  Mass.  21;  Com.  v. 
Donovan,  99  Mass.  425,  96  Am.  Dec. 
765 ;  12  Cyc.  898,  and  cases  cited. 

Section  11  of  chapter  136,  Rev. 
Stat.,  was  designed  to  carry  out  the 
general  provisions  of  the  Constitu- 
tion guaranteeing  a  "speedy  tri^." 
Since  it  must  be  inferred,  we  think, 
from  the  language  of  the  statute, 
that  a  trial  at  the  second  term  after 
the  finding  of  the     ,„^^h^  «*i.i 

.     J.    ,  .^  «.         — •peeoy  trial— 

mdlCtment  complies    trlal  at  aecoadl 

with  the  constitu-  **""• 
tional  provision  guaranteeing  a 
speedy  trial,  unless  a  trial  is  de- 
manded by  the  respondent  at  ffee 
first  term ;  and,  since  we  are  of  the 
opinion  that  the  presiding  justice 
was  warranted  in  withdrawing  the 
case  from  the  jury,  the  record  dis- 
closing no  demand  by  the  respond- 
ent for  further  trial  at  the  January 
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term,  nor  any  request  that  he  be  ad- 
mitted to  bail,  we  think  the  presid- 
ing: justice  did  not  exceed  his  dis- 
cretionary powers  in  continuing  the 
case  to  the  May  term,  which  we  hold 
to  be  the  second  term  after  the  find- 
ing of  the  indictment.  Stewart  v. 
State,  13  Ark.  720 ;  Ochs  v.  People, 
124  111.  399,  16  N.  E.  662.  We  can- 
not read  into  the  statute  that  silence 

on  the  part  of  the 
^an?ien?e.       respondent,  even  in 

a  capital  case,  shall 
constitute  a  demand  for  trial  or  a 
request  for  bail. 

As  to  the  exception  to  the  ruling 
of  the  court  denying  the  motion  to 
quash  the  indictment,  we  must  also 
overrule  the  exception.  The  reason 
assigned  as  the  basis  for  the  motion 
is  that  the  respondent,  though  in- 
dicted for  a  felony,  was  not  tried  at 
the  second  term  after  the  finding  of 
the  indictment,  i.  e.>  at  the  May 
term,  1918.  It  appears  that  the 
reason  for  the  failure  to  place  the  re- 
spondent on  trial  at  that  term  was 
his  own  act  in  presenting  premature- 
ly to  the  law  court  his  exceptions  to 
the  court's  order  continuing  the  case 

from  the  January 
r^2iV*.Sij         term.  The  right  to  a 

speedy  trial.  ,       j.    •    i  j    j. 

speedy  trial  and  to 
a  trial  at  the  second  term  after  the 
finding  of  an  indictment  for  a  felony 
is  a  personal  privilege,  which,  we 
think,  a  respondent  may  be  held  to 
have  waived  even  in  a  capital  case. 
We  hold  that  the  respondent  in  this 
case,  by  his  acts  in  having  the  case 
transferred  to  the  law  docket,  there- 

-preiientlnff  ^^    CaUSing    the    de- 

ease  to  law  lay,  must  be  held  to 

eoort.  Yiz,^^     waived     his 

rights  under  §  11  of  chapter  136, 
Rev.  Stat.,  to  a  trial  at  the  May  term. 
The  question  of  waiver  in  capital 
cases  we  shall  discuss  later,  but  see 
State  V.  Steen,  115  Mo.  474,  22  S. 
W.  461 ;  State  v.  Marshall,  115  Mo. 
383,  22  S.  W.  452;  Moreland  v. 
State,  51  Ga.  192 ;  Com.  v.  Zee,  262 
Pa.  252,  105  Atl.  279 ;  Bishop,  New 
Crim.  Law,  §  951,  d;  12  Cyc.  500,  f ; 
People  V.  Fitzgerald,  137  Cal.  546, 
550,  551,  70  Pac.  554;  People  v. 
Hawkins,  127  Cal.  374,  59  Pac.  697; 
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State  V.  Sasse,  72  Wis.  4,  38  N.  W. 
343;  State  v.  Suber,  89  S.  C.  100, 
103,  71  S.  E.  466 ;  Shular  v.  State, 
105  Ind.  299,  55  Am.  Rep.  211,  4  N. 
E.  870,  7  Am.  Crim.  Rep.  509. 

We  now  come  to  the  exception  to 
the  ruling  of  the  court  against  the 
respondent's  plea  of  former  jeop- 
ardy, which  is  by  far  the  most  im- 
portant. No  question  as  to  pro- 
cedure having  been  raised,  we  as- 
sume by  consent  of  parties  it  was 
submitted  to  the  -  court  upon  the 
facts  stated  in  the  plea  and  replica- 
tion, and  the  court  in  overruling  the 
plea  held  as  a  matter  of  law  upon 
tifie  facts  stated  that,  if  jeopardy 
had  begun  at  the  January  term,  it 
was  nullified  by  the  subsequent  pro- 
ceedings. Com.  V.  McCauley,  105 
Mass.  69. 

The  respondent  urges  in  support 
of  his  exceptions  as  a  matter  of  law 
that  jeopardy  began  when  the  jury 
was  impaneled  aiid  sworn  at  the 
January  term,  and  that,  when  jeop- 
ardy had  once  attached,  he  was  en- 
titled to  a  verdict  from  the  jury  of 
either  guilty  or  acquittal;  that,  if 
the  case  was  withdrawn  by  the  court 
from  the  jury  without  his  consent, 
except  for  what  has  been  termed  by 
the  courts,  urgent,  manifest  or  im- 
perious necessity,  he  should  be  dis- 
charged   and    may  Kormer 

plead    former    jeop-    leopardr-when 

ardy,  if  placed  on  """^  ^^  pleaded, 
trial  again  on  the  same  indictment 
or  for  the  same  offense.  Such  we 
hold  to  be  the  law.  1  Bishop,  New 
Crim.  Law,  §  1016;  Cooley,  Const. 
Lim.  6th  ed.  p.  339 ;  State  v.  Hans- 
ford, 76  Kan.  678,  682,  14  L.R.A. 
(N.S.)  548,  92  Pac.  551;  Mitchell  v. 
State,  42  Ohio  St.  383,  395,  396; 
State  V.  Richardson,  47  S.  C.  166, 
172,  35  L.R.A.  238,  25  S.  E.  220; 
People  ex  rel.  Stavile  v.  Warden,  202 
N.  Y.  138,  151,  95  N.  E.  729. 

This  leads  us  to  inquire:  First, 
was  the  respondent  in  jeopardy  at 
the  January  term,  1918;  second,  if 
so,  does  any  such  manifest  necessity 
appear  from  the  record  as  to  war- 
rant the  act  of  the  presiding  justice 
in  withdrawing  the  case  from  the 
jury,    and   thereby   nullifying   the 
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jeopardy  so  thM  it  formed  no  bar  to 
his  trial  at  the  September  term. 

Of  the  first  there  can  be  no  ques- 
tion. Practically  all  authorities, 
with  but  few  exceptions,  agree  that 
jeopardy  begins  when  a  respondent 
c^riminai  law-     IS  put  upon  trial  be- 

when  Jeopardr        fore  a  COUrt  Of  COm- 

besin*.  petent  jurisdiction, 

upon  an  indictment  sufficient  in  form 
and  substance  to  sustain  a  convic- 
tion, and  the  jury  has  been  charged 
with  his  deliverance.  The  jury  is 
-when  Jury  Said  to  be  charged 

vharffed  with        with  his  dellverancc 

deliverance.  ^y^^^  ^^^  ^^^^  y^^^^ 

impaneled  and  sworn.  Cooley, 
Const.  Lim.  6th  ed.  p.  399;  Bishop, 
New  Crim.  Law,  §§  1014, 1015.  Does 
the  record  disclose  conditions  cre- 
ating what  has  been  termed  by  the 
courts  a  manifest,  urgent  necessity, 
such  as  warranted  the  presiding 
justice  in  withdrawing  the  case 
from  the  jury  and  discharging  them 
from  further  consideration  of  it? 
We  think  it  does. 

Anciently  it  is  claimed  that  a  jury 
once  sworn  in  a  "case  of  life  or 
member"  could  not  be  discharged  by 
the  court,  but  must  render  a  verdict. 
Co.  Litt.  277.  Whether  ever  en- 
forced to  its  full  limit,  which,  as 
one  case  puts  it,  would  require  "the 
confinement  of  the  jury  till  death, 
if  they  do  not  agree"  (Winsor  v. 
Reg.  (1865)  L.  R.  1  Q.  B.  p.  394,  7 
Best.  &  S.  490,  35  L.  J.  Mag.  Cas.  N. 
S.  161,  12  Jur.  N.  S.  564,  14  Week. 
Rep.  695,  IQ  Cox,  C.  C.  321),  is  of 
no  consequence.  The  rigor  and 
strict  compliance  with  the  techni- 
calities of  the  common  law  in  safe- 
guarding the  accused  in  criminal 
cases  has  been  much  relaxed  since 
the  decrease  in  the  number  of  capi- 
tal offenses.  As  early  as  the  time 
of  Blackstone,  at  least,  an  exception 
in  this  respect  has  been  introduced 
in  practice,  and  it  was  recognized 
that  juries  in  criminal  cases  might 
be  discharged  during  the  trial  in 
cases  of  "evident  necessity."  4 
Bl.  Com.  p.  361. 

The  expression,  "evident  neces- 
sity," has  been  expanded  and  de- 
fined in  practice  in  the  course  of 


time  as  occasions  have  arisen,  until, 
under  certain  conditions,  there  is  no 
longer  any  question  of  the  right  of 
the  court  to  stop  a  trial  even  in  a 
capital  case,  and  withdraw  the  case 
from  the  further  consideration  of 
the  jury.  In  attempting  to  define 
those  conditions,  as  the  court  puts  it 
in  the  case  of  Winsor  v.  Queen, 
supra,  "we  cannot  approach  nearer 
to  precision  than  by  describing  the 
degree  [of  need]  as  a  high  degree, 
such  as  in  the  wider  sense  of  the 
word  might  be  denoted  by  neces- 
sity." 

Certain  conditions,  if  arising  in 
the  trial  of  a  case,  have  come  to  be 
well  recognized  as  constituting  that 
"urgent  necessity"  which  will  war- 
rant the  discharge  of  a  jury,  and, 
if  they  appear  of  record,  will  bar  a 
plea  of  former  jeopardy:  (1)  The 
consent  of  the  respondent;  (2)  ill- 
ness of  the  court,  a  member  of  the 
jury,  or  the  respondent;  (3)  the  ab- 
senting from  the  trial  of  a  member 
of  the  panel  or  of  the  respondent; 

(4)  where  the  term  of  court  is  fixed 
in  duration  and  ends  before  verdict ; 

(5)  where  the  jury  cannot  agree. 
Bishop,  New  Crim.  Law,  §§  1031- 
1033 ;  Cooley,  Const.  Lim.  6th  ed.  pp. 
399,  400;  Com.  v.  Purchase,  2 
Pick.  520,  13  Am.  Dec.  452 ;  Com.  v. 
Roby,  12  Pick.  496 ;  Stevens  v.  Fas- 
sett,  27  Me.  266,  272 ;  State  v.  Elden, 
41  Me.  165,  170 ;  State  v.  Richard- 
son, 47  S.  C.  166,  172,  35  L.R.A. 
238,  25  S.  E.  220,  12  Cyc.  269,  270. 

It  is  not  easy  to  state  the  princi- 
ple so  as  to  cover  all  conditions  that 
may  arise,  and  the  above  are  only 
examples  of  the  instances  first  gain- 
ing recognition  by  the  courts  and 
illustrative  of  the  principle.  It  is 
now  equally  as  well  recognized  that 
there  are  certain  other  conditions 
that  create  what  have  been  termed 
a  moral  or  legal  necessity,  as  dis- 
tinguished from  physical  necessity, 
such  as  the  illness  of  the  court  or 
jury.  Nolan  v.  State,  55  Ga.  521, 
21  Am.  Rep.  281,  1  Am.  Crim.  Rep. 
532 ;  Andrews  v.  State,  174  Ala.  11, 
56  So.  998,  Ann.  Cas.  1914B,  760. 
The  administration  of  justice  re- 
quires that  verdicts,  criminal  as  well 
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as  civil,  shall  be  found  by  impartial 
juries,  and  shall  be  the  result  of 
honest  deliberations  absolutely  free 
from  prejudice  or  bias.  The  pub- 
lic as  well  as  the  accused  have  rights 
which  must  be  safeguarded.  If 
during  the  progress  of  a  trial  it 
shall  become  known  to  the  court 
that  some  of  the  jury  do  not  stand 
indifferent,  whether  toward  the 
state  or  the  accused,  it  would  be  a 
travesty  on  the  administration  of 
justice  if  the  trial  must  proceed, 
and,  if  acquitted  by  such  a  tribunal, 
the  constitutional  safeguard  may  be 
invoked  against  again  placing  him 
in  jeopardy  before  an  impartial 
juiy.  Such  a  trial  obviously  should 
not  constitute  jeopardy,  whether  the 
jury  be  prejudiced  or  influenced  in 
behalf  of  the  accused  or  the  state. 
To  prevent  such  a  perversion  of  jus- 
tice, it  is  now  well  recognized  that, 
if  it  comes  to  the  knowledge  of 

the  presiding  justice 

^JrodlVed'jory.     ^^^^  ^^^^  COnditlottS 

exist,  it  creates  that 
imperious,  manifest  necessity  that 
will  warrant  a  discharge  of  the  jury, 
and  such  discharge  will  constitute 
no  bar  to  another  trial  on  the  same 
indictment. 

Of  the  conditions,  except  as 
found  in  the  decided  cases,  more 
cannot  be  said  than  that  in  all  cases, 
capital  or  otherwise,  they  must  be 
left  to  the  sound  legal  discretion  of 
the  presiding  justice,  acting  under 
his  oath  of  office,  having  due  regard 
to  the  rights  of  both  the  accused 
and  the  state,  and  subject  to  review 
by  this  court.  Oliveros  v.  State,  120 
Ga.  237,  246,  47  S.  E.  627,  1  Ann. 
Cas.  114;  State  v.  Wiseman,  68  N. 
C.  203,  206;  Andrews  v.  State,  174 
Ala.  11,  56  So.  998,  Ann.  Cas.  1914B, 
760;  Com:  v.  Fells,  9  Leigh,  613; 
Thompson  v.  United  States,  155  U. 
S.  271,  39  L.  ed.  146,  15  Sup.  Ct. 
Rep.  73,  9  Am.  Crim  Rep.  209.  Per- 
haps the  most  comprehensive  state- 
ment of  the  law  is  found  in  United 
States  v.  Perez,  9  Wheat.  579,  6 
L.  ed.  165,  by  Justice  Story,  and 
adopted  in  Thompson  v.  United 
States,  supra:  "Courts  of  justice" 
are  invested  "with  the  authority  to 
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discharge  a  jury  from  giving  any 
verdict,  whenever,  in  their  opinion, 
taking  all  the  circumstances  into 
consideration,  there  is  a  manifest 
necessity  for  the  act,  or  the  ends  of 
justice  would  otherwise  be  defeat- 
ed." 

Some  illuminating  discussions  of 
the  general  principles  and  instances 
of  the  court  acting  upon  a  moral  or 
legal  necessity,  as  it  is  termed,  may 
be  found  in  State  v.  Wiseman,  68 
N.  C.  203;  State  v.  Hansford,  76 
Kan.  678,  14  L.R.A.(N.S.)  548,  92 
Pac.  551 ;  Oliveros  v.  State,  120  Ga. 
237,  47  S.  E.  627,  1  Ann.  Cas.  114; 
People  V.  Goodwin,  18  Johns.  187,  9 
Am.  Dec.  203;  Com.  v.  Fells,  9 
Leigh,  613;  Andrews  v.  State,  174 
Ala.  11,  56  So.  998,  Ann.  Cas.  1914B, 
760 ;  Com.  v.  McCormick,  130  Mass. 
61,  39  Am.  Rep.  423 ;  United  States 
V.  Perez,  supra;  United  States  v. 
Morris,  1  Curt.  C.  C.  28,  Fed.  Cas. 
No.  15,815;  Thompson  v.  United 
States,  supra;  Simmons  v.  United 
States,  142  U.  S.  148,  154,  35  L.  ed. 
968,  971,  12  Sup.  Ct.  Rep.  171. 
—  The  last-cited  case,  perhaps,  best 
indicates  the  extent  to  which  the 
courts  may  go  in  preventing  a  de- 
feat of  justice  by  withdrawing  a 
case  from  a  jury.  A  letter  published 
by  respondent's  counsel,  and  com- 
menting on  the  evidence,  was  read 
by  some  member  of  the  panel.  The 
court  says :  "It  needs  no  argument 
to  prove  that  the  judge,  upon  receiv- 
ing such  information,  was  fully 
justified  in  concluding  that  such  a 
publication,  under  the  peculiar  cir- 
cumstances attending  it,  made  it  im- 
possible for  that  jury,  in  considering 
the  case,  to  act  with  the  independ- 
ence and  freedom  on  the  part  of 
each  juror  requisite  to  a  fair  trial 
of  the  issue  between  the  parties." 

To  render  a  verdict  void  in  civil 
cases  it  need  not  appear  that  the 
jury  was  actually  prejudiced,  biased, 
or  influenced  by  the  occurrence.  If 
it  may  have  affected  their  ability  to 
render  an  impartial  verdict,  it  is 
suflScient.  Bradbury  v.  Cony,  62 
Me.  223,  16  Am.  Rep.  449 ;  Cilley  v. 
Bartlett,  19  N.  H.  312;  McDaniels 
V.  McDaniels,  40  Vt.  364,  94  Am. 
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Dec.  408;  Hussey  v.  Allen,  69  Me. 
269;  Belcher  v.  Estes,  99  Me.  315, 
59  Atl.  439 ;  Heff ron  v.  Gallupe,  55 
Me.  563;  York  v.  Wyman,  115  Me. 
353,  355,  L.R.A.1917B,  246,  98  Atl. 
1024.  We  think  the  same  consid- 
eration should  apply  in  criminal 
cases,  whether  it  might  affect  ad- 
versely the  state  or  the  respondent. 
State  V.  Hascall,  6  N.  H.  352.  Both 
are  entitled  to  a  fair  trial. 

In  the  case  at  bar  it  is  urged  on 
the  part  of  the  state  that  the  court 
was  warranted  in  discharging  the 
jury  from  further  consideration  of 
the  case:  First,  because  the  re- 
spondent was  not  present  while  the 
view  by  the  jury  was  being  taken; 
and,  second,  because  statements  di- 
rectly bearing  upon  the  issue  raised 
by  him  in  his  defense  were  made  by 
him  in  the  presence  of  the  jury 
while  the  view  was  being  taken,  and 
in  the  absence  of  the  presiding 
justice. 

.  The  question  of  whether  the  ac- 
cused has  a  right  to  be  present  at  a 
view  of  the  locus  of  the  alleged  crime 
in  a  criminal  case  is  one  upon  which 
the  decided  cases  are  not  in  accord. 
The  conflicting  opinions  seem  to 
arise,  in  part  at  least,  from  different 
conceptions  as  to  the  nature  and 
purpose  of  a  view,  whether  for  the 
purpose  of  obtaining  information 
which  may  be  regarded  as  evidence, 
or  simply  to  enable  a  jury  to  apply 
and  understand  the  evidence  sub- 
mitted in  court.  The  cases  holding 
the  right  of  the  accused  to  be  pres- 
ent dcr  so  chiefly  on  the  ground  that 
either  it  is  a  part  of  the  trial,  or 
that,  since  the  jury  has  a  right  to 
treat  the  information  received  dur- 
ing the  view  as  evidence,  and  under 
the  Constitution  the  accused  has  a 
right  to  be  confronted  by  the  wit- 
nesses, he  must,  therefore,  be  pres- 
ent. In  some  states,  his  power  to 
waive  that  right  is  doubted.  An 
examination  of  the  numerous  cases 
upon  this  question  discloses  that 
the  right  of  the  accused  to  be  pres- 
ent at  a  view,  if  he  demands  it,  is 
very  generally  recognized  as  inher- 
ent under  a  proper  consideration  of 
the  rights  of  the  respondent  in  a 


criminal  case,  but  in  a  very  large 
majority  of  the  cases  it  is  held  that 
he  may  waive  that  right,  even  in 
capital  cases.  Eminent  authorities 
and  well-considered  cases,  however, 
hold  that  no  rights  of  the  accused 
are  violated  in  taking  a  view  of  the 
locus  of  the  crime  in  the  absence 
of  the  respondent,  even  in  capital 
cases,  though  no  waiver  of  his  rights 
in  this  respect  appears  from  the  rec- 
ords, on  tiie  ground  that  it  is  not 
the  taking  of  evidence  and  is  no  part 
of  the  trial. 

In  Shular  v.  State,  105  Ind.  289, 
294,  55  Am.  Rep.  211,  4  N.  E.  870,  7 
Am.  Crim.  Rep.  509,  a  leading  case 
on  this  question,  the  court  says :  ^'It 
is  the  duty  of  the  jurors  to  view  the 
premises,  not  to  receive  evidence, 
and  nothing  could  be  done  by  the 
defendant  or  by  his  counsel  if  they 
were  present,  so  that  their  presence 
could  not  benefit  him  in  any  way, 
nor  their  absence  prejudice  him." 

And  again:  ''It  is  equally  clear 
that  the  view  obtained  by  the  jury 
is  not  to  be  deemed  evidence.  .  .  . 
In  contemplation  of  law  the  place  of 
trial  is  not  changed." 

People  V.  Thorn.  156  N.  Y.  286, 
298,  42  L.R.A.  368,  50  N.  E.  947. 
"It  appears  to  us  that  the  more  ra- 
tional .  .  .  construction  .  .  . 
is  that  the  view  is  not  the  taking  of 
testimony  within  the  meaning  of  the 
Bill  of  Rights,  but  that  the  sole  pur- 
pose and  object  of  the  view  is  to  en- 
able the  jurors  to  more  accurately 
understand  and  more  fully  appre- 
ciate the  testimony  of  witnesses  giv- 
en before  them.  .  .  .  The  pris- 
oner's counsel  asked  that  the  jurors 
be  permitted  to  view  the  premises, 
and  waived  the  right  of  himself,  or 
the  defendant,  to  be  present.  If  the 
view  was  not  a  part  of  the  trial,  or 
the  taking  of  evidence,  within 
.  .  .  the  Constitution  and  the 
statutes,  there  can  be  no  doubt  of 
the  power  of  the  defendant  to  waive 
his  presence." 

Chute  V.  State,  19  Minn.  271,  Gil. 
230 :  "The  view  is  not  allowed  for 
the  purpose  of  furnishing  evidence 
upon  which  a  verdict  is  to  be  found, 
but  for  the  purpose  of  enabling  the 
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jury  better  to  understand  and  ap- 
ply the  evidence  which  is  given  in 
court/' 

Com.  V.  Van  Horn,  188  Pa.  143, 
41  Atl.  469,  citing  Shular  v.  State, 
supra,  and  State  v.  Adams,  20  Kan. 
311 :  ''We  are  unable  to  see  in  what 
manner  the  mere  absence  of  the  de- 
fendant at  the  view  works  a  depri- 
vation of  any  constitutional  right, 
considering  that  no  testimony  was 
or  could  be  taken  during  the  view." 
-  It  may  also  be  noted  in  passing 
that,  notwithstanding  the  theory  of 
the  nature  of  a  view  in  civil  cases 
held  by  the  Massachusetts  court,  in 
two  of  the  most  famous  homicide 
cases  ever  tried  in  New  England 
(Com.  V.  Knapp,  9  Pick.  496,  515,  20 
Am.  Dec.  491;  Com.  v.  Webster,  5 
Cush.  295,  298,  52  Am.  Dec.  711) 
a  view  was  had  without  the  pres- 
ence of  the  accused.  Authorities  of 
the  same  tenor  may  be  found  in 
Greenleaf  on  Evidence,  vol.  1,  6th 
ed.  §  162  (o)  4 ;  State  v.  Adams,  su- 
pra; State  V.  Mortensen,  26  Utah, 
312,  7S  Pac.  562,  63S;  Blythe  v. 
State,  47  Ohio  St.  284,  24  N.  E.  268; 
State  V.  Ah  Lee,  8  Or.  217 ;  Elias  v. 
Territory,  9  Ariz.  1,  76  Pac.  605,  11 
Ann.  Cas.  1153 ;  People  v.  Auerbach, 
176  Mich.  46,  141  N.  W.  869,  Ann. 
Cas.  1915B,  557;  State  v.  Hartley, 
22  Nev.  342,  28  L.R.A.  33,  40  Pac. 
372;  State  v.  Sasse,  72  Wis.  4,  38 
N.  W.  343. 

The  cases  usually  cited  as  sustain- 
ing the  contrary  view  are  People  v. 
Bush,  68  Cal.  623, 10  Pac.  169 ;  Ben- 
ton V.  State,  30  Ark.  328;  Sasse  v. 
State,  68  Wis.  530,  32  N.  W.  849; 
State  V.  Bertin,  24  La.  Ann.  46; 
Foster  v.  State,  70  Miss.  755,  12  So. 
822,  and  Carroll  v.  State,  5  Neb.  31, 
2  Am.  Crim  Rep.  424 ;  but  even  in 
California,  Arkansas,  Nebraska,  and 
Wisconsin  later  cases  hold  that  the 
right  may  be  waived.  People  v. 
Fitzgerald,  137  Cal.  546, 549,  70  Pac. 
554;  People  v.  Mathews,  139  Cal. 
527,  73  Pac.  416 ;  Whitley  v.  State, 
114  Ark.  243,  169  S.  W.  952;  Neal 
V.  State,  32  Neb.  131,  49  N.  W.  174; 
State  V.  Sasse,  72  Wis.  4,  38  N.  W. 
343.  Also  see  State  v.  Suber,  89  S. 
C.  100,  102,  71  S.  E.  466 ;  State  v. 
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Congdon,  14  R.  I.  458,  463;  State 
V.  BuzzeU,  59  N.  H.  65,  70;  4 
Am.  Crim.  Rep.  410;  Com.  v.  Mc- 
Carthy, 163  Mass.  458,  40  N.  E.  706. 
The  conflicting  authorities  upon 
the  nature  of  the  view  and  the  im- 
portance of  determining  for  the 
future  the  rights  of  respondents  in 
criminal  cases  in  respect  to  their 
*  presence  thereat  leads  us  to  exam- 
ine this  question  farther,  for  the 
purpose  of  determining  the  law  in 
our  own  state.  Our  examination  of 
the  authorities  discloses,  we  think, 
that  the  greater  number  hold  the 
purpose  of  a  view,  except  possibly 
under  statutes  in  real  actions  and 
land  damage  cases  (Chute  v.  State, 
19  Minn.  271,  Gil.  230),  or  in  cases 
where  it  becomes  necessary  to  ex- 
amine personal  property  that  can- 
not be  conveniently  presented  in 
court  as  exhibits,  that  the  purpose  of 
a  view  is  to  enable  the  jury  to  more 
intelligently  apply  and  understand 
the  testimony  as  presented  in  court ; 
and  in  criminal  cases,  at  least,  to  re- 
ceive testimony  of  witnesses  or  evi- 
dence in  any  form 
during  the  view  is      «w-p«Fpo«e. 

reversible  error  (People  v.  Gallo, 
149  N.  Y.  106,  43  N.  E.  529,  and 
cases  cited  above).  The  Massa- 
chusetts court  seems  to  have  gone 
further  than  any  other  holding  the 
information  received  while  taking 
the  view  to  be  evidence,  at  least  in 
civil  cases.  Tally  v.  Fitchburg  R. 
Co.  134  Mass.  499;  Hanks  v.  Boston 
&  A.  R.  Co.  147  Mass.  495,  18  N.  E. 
218;  McMahon  v.  Lynn  &  B.  R.  R. 
Co.  191  Mass.  295,  77  N.  E.  826; 
Com.  V.  Chance,  174  Mass.  245,  75 
Am.  St.  Rep.  306,  54  N.  E.  551 ;  Nor- 
cross  Bros.  Co.  v.  Vose,  199  Mass. 
'  81,'85  N.  E.  468. 

This  court,  in  an  action  for  dam- 
ages for  changing  the  grade  of 
streets,  has  held  that,  upon  a  view 
under  the  statute,  the  jury  had  the 
right  to  take  into  consideration  what 
they  saw  of  the  situation.  Shepherd 
V.  Camden,  82  Me.  535,  20  Atl.  91. 
And,  in  Wakefield  v.  Boston  &  M.  R. 
Co.  63  Me.  385,  also  a  land  damage 
case:  "In  contemplation  of  the  stat- 
ute the  'view'  is  a  portion  of  the 
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evidence  to  be  submitted  to,  and  con- 
sidered by,  the  jury  in  determining 
their  verdict." 

In  Cunningham  v.  Frankfort,  104 
Me.  208,  70  AtL  441,  however,  this 
court  said:  "A  view  may  render 
the  testimony  more  intelligible,  and 
otherwise  afford  more  valuable  as- 
sistance, but  it  does  not  authorize 
the  jury  to  ignore  physical  facts  or 
disregard  settled  rules  of  law." 

The  Massachusetts  court,  though 
it  extends  it  farther,  uses  this  lan- 
guage, in  TuUy  v.  Fitchburg  R.  Co. 
134  Mass.  603 :  ''In  many  cases,  and 
perhaps  in  most,  except  those  for  the 
assessment  of  damages,  a  view  is  al- 
lowed for  the  purpose  of  enabling 
the  jury  better  to  understand  and 
apply  the  evidence  which  is  given  in 
court." 

We  are  therefore  of  the  opinion, 
without  modifying  the  prior  views 
of  this  court  in  land  damage  cases, 
as  laid  down  in  Shepherd  v.  Cam- 
den and  Wakefield  v.  Boston  &  M.  R. 
Co.  supra,  or  in  the  case  of  the  ex- 
amination of  exhibits  that  cannot 
be  conveniently  produced  in  court 
(Trafton  v.  Pitts,  73  Me.  408),  that 
the  theory  most  consonant  with  rea- 
son is  to  hold  that  the  purpose  of  a 
view  is  not  to  receive  evidence,  but, 
as  the  court  has  so  frequently 
phrased  it,  to  enable  the  jury  to 
more  intelligently  apply  and  com- 
prehend the  testimony  presented  in 
court,  and  that,  so  far  as  the  in- 
formation received  on  the  view  can 
in  any  way  be  considered  by  the 
jury,  it  must  be  limited  to  such  as 
is  obtained  from  an  ocular  examina- 
tion of  the  premises.  No  testimony 
of  any  kind  should  be  permitted  to 
be  presented  to  a  jury  while  away 
from  the  presence  of  the  court  tak- 
ing a  view.  People  v.  Gallo,  supra ; 
People  V.  Fishman,  64  Misc.  256, 119 
N.  Y.  Supp.  89.  We  further  hold 
that  at  a  view  there  is  no  such  con- 
frontation of  witnesses  as  requires 

-nece«ity  of  ^^^  prescuce  of  the 
pre»enee  of  accused  m  a  cnm- 

«cc.i..ed.  .j^^j   ^^g^      Greenl. 

Ev.  6th  ed.  §  162  (o)  4.  Nor  do 
we  think  it  is  a  part  of  the  trial  in 
the  sense  in  which  the  word  is  used 


in  §  23,  chap.  136,  Rev.  Stat.,  but 
that  the  place  of  trial  is  at  the  court- 
house.   The  respondent  does  not  fol- 
low the  jury  into  the  jury  room  at 
its  deliberations.     If  he  is  present 
in  court  when  they  return,  the  stat- 
ute  is   complied  with.     Whatever 
his  rights  are  to  attend,  if  he  de- 
mands it,  and  we  think  it  should  not 
be    denied   him    in 
capital  cases,  he  may  rtrtt^*'  *' 
in  all  cases  waive 
them,  and  the  view  properly  proceed 
in  his  absence. 

One  other  question  requires  con- 
sideration before  disposing  of  the 
exceptions  now  under  consideration, 
and  that  is  the  power  of  a  respond- 
ent to  waive  any  rights  in  a  capital 
case.  In  State  v.  Oakes,  95  Me.  369, 
50  Atl.  28,  13  Am.  Crim.  Rep.  438, 
this  court  said :  "A  person  on  trial 
for  murder  must  be  considered  as 
standing  upon  all  his  legal  rights, 
and  waiving  nothing,"  adopting  the 
language  of  some  of  the  earlier  Il- 
linois cases,  and  citing  as  authority 
Hopt  V.  Utah,  110  U.  S.  574,  28  L. 
ed.  262,  4  Sup.  Ct.  Rep.  202,  4  Am. 
Crim.  Rep.  417;  Cancemi  v.  People, 
18  N.  Y.  128 ;  Dempsey  v.  People,  47 
111.  323;  Perteet  v.  People,  70  111. 
171. 

In  the  case  of  Hopt  v.  Utah  the 
right  to  be  present  at  a  hearing  be- 
fore the  triers  of  the  qualification 
of  jurors  in  a  capital  case  was,  un- 
der the  Utah  statutes,  held  to  be  a 
jurisdictional  question,  which  the 
respondent  could  not  waive.  In  the 
case  of  Cancemi  v.  People  the  re- 
spondent undertook  to  waive  the 
right  of  trial  by  a  jury  of  twelve 
members,  and  the  court  held  this 
to  be  a  dangerous  innovation  in  a 
criminal  case,  and  could  not  be  tol- 
erated. In  Dempsey  v.  People  it 
was  held  to  be  error  to  allow  a  juror 
to  talk  to  a  bystander,  inquiring  as 
to  the  truth  of  a  statement  made  by 
a  witness,  and  that  the  accused  did 
not  waive  any  rights  by  not  objecting 
to  it.  In  Perteet  v.  People,  however, 
the  last  case  cited,  the  court  says, 
and  we  think  that  State  v.  Oakes 
cannot  be  construed  as  going  any 
farther:      "A  prisoner  in  a  capital 


STATE  V 

(—  Me.  — , 


case  is  not  to  be  presumed  to  waive 
any  of  his  rights,  but  that  he  may, 
by  express  consent,  admit  them  all 
away,  can  be  neither  doubted  nor 
denied." 

In  commenting  on  an  earlier  Il- 
linois case.  People  ex  rel.  Coberly  v. 
Scates,  4  111.  351,  where  the  same 
language  was  used  as  in  State  v. 
Oakes,  the  court,  in  Perteet  v.  Peo- 
ple, says:  "He  may  .  .  .  plead 
guilty,  and  thus  deprive  himself  of 
one  of  the  most  valuable  rights  se- 
cured to  the  citizen,  that  of  a  trial 
by  jury.  If  he  can  expressly  admit 
away  the  whole  case,  then  it  follows 
he  may  admit  away  part  of  it,  but 
will  not  be  presumed  to  have  done 
so.  The  consent  must  be  expressly 
shown,  and  this  is  the  whole  scope 
of  the  doctrine  in  the  case  referred 
to." 

The  above  does  not,  of  course, 

Criminal  law-        apply    tO    the    jUris- 

Jicno^af '  ^'"*'"  dictional  questions 
qacationa.  whlch     cannot     be 

waived. 

Applying  these  principles  to  the 
facts  shown  of  record  in  the  case: 
Clearly  we  think,  if  the  respondent 

had  the  right  to  be 

JtHo;;r^aiv«""  present  at  the  view, 
of  rijciit  to  be      ]^q  expressly  waived 

lirr«ent.  .,  j    -j.  j. 

it,  and  it  was  not  a 
sufficient  ground  for  withdrawing 
the  case  from  the  jury  because  it 
proceeded  in  his  absence.  He  re- 
quested it,  and  his  counsel  without 
objection  on  his  part  directed  that 
he  be  removed.  We  can  conceive  of 
situations  where  it  might  be  almost 
inhuman  to  compel  a  respondent, 
against  his  will,  to  .visit  the  scene 
of  the  crime,  in  the  presence  of  the 
twelve  men  in  whose  hands  his  life 
rested.  We  could  not  have  allowed 
him  to  take  advantage  of  his  ab- 
sence, caused  at  his  own  request,  if 
the  trial  had  continued  and  a  ver- 
dict of  guilty  had  been  rendered. 
The  exclamation  by  him  in  the 
4  A.L.R.— 80. 
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presence  of  the  jury,  however,  that 
if  he  was  not  removed  he  would  go 
insane  again,  was  in  the  nature  of 
evidence  improperly  presented  to 
the    jury    out    of  ^  ,   ^    ,  , 

^^..w4.        <.^-.  ...^^....^wM     Criminal   law— 

court, — an  unsworn  discharge  of 
statement  of  the  ac-  Jn'y-e»ci«ni«-, 
cused.     We  cannot  at  view  of 
say    that    it    influ-  »•'•«'»••*•• 
enced  the  minds  of  the  jury,  but  it 
may  have.    State  v.  Hascall,  6  N.  H. 
352;  Driscoll  v.  Gatcomb,  112  Me. 
289,  290,  L.R.A.1915B,  702,  92  Atl. 
39.    The  court  is  not  compelled  to 
find  as  a  fact  that     i«„««^^«  „.^ 

._  —Improper   pro- 

the  improper  pro-  ceedinip-iind- 
ceedings  actually  in-  *"*  ^'  prejudiee. 
fluenced  the  minds  of  the  jury.  It 
is  sufficient  if  it  may  have  preju- 
diced them  either  for  or  against  the 
accused.  The  state  as  well  as  the 
respondent  is  entitled  to  a  trial  by  a 
jury  free  from  all  bias,  or  prejudice, 
or  improper  influence,  and  to  a  ver- 
dict based  on  the  sworn  statements 
of  witnesses  presented  in  court, 
where  they  may  be  tested  by  cross- 
examination.  People  v.  Gallo,  and 
People  V.  Fishman,  supra.  To  per- 
mit the  jury  to  receive  statements 
of  the  accused  or  any  witness  out  of 
court  would  be  a  most  dangerous 
practice.  We  are  of  the  opinion  that 
the  acts  and  statements  of  the  ac- 
cused in  the  presence  of  the  jury 
away  from  the  presence  of  the  court, 
under  the  circumstances  of  this  case, 
created  a  manifest,  urgent  necessity 
that,  in  order  to  prevent  the  defeat 
of  justice,  warranted  the  court  in 
withdrawing  the  case  from  the  jury. 
The  respondent  wilfully  created 
these  conditions.  We  do  not  think 
he  can  now  complain.  We  there- 
fore overrule  the  exceptions  to  the 
ruling  of  the  court  that  these  facts 
constitute  no  bar  under  his  plea  of 
former  jeopardy  to  his  trial  at  the 
September  term,  1918. 

Entry  must  be:  Exceptions  over- 
ruled; judgment  for  the  state. 
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ANNOTATION. 

Occurrencet  during  a  view  as  warranting  the  jorjr's  discharge  without  lettiBg 

in  plea  of  former  jeopardy  upon  subteciiieiit  triaL 


As  stated  in  the  reported  case 
(State  v.  Slobah,  ante,  1256)  many 
matters  have  been  held  to  warrant  the 
discharge  of  a  jury  sworn  to  try  a 
criminal  case,  without  constituting 
jeopardy  which  will  prevent  the  sub- 
sequent trial  of  the  accused.  The  de- 
cision in  the  reported  case  is  the  only 


decision  which  an  ext^isive  search 
has  disclosed  as  to  matters  occurring 
on  a  view  by  the  jury  as  creating  a 
necessity  which  warrants  the  dis- 
charge of  a  jury  sworn  to  try  a  crim- 
inal case,  without  constituting  jeop- 
ardy. W.  A.  E. 


ANTHONY  C.  DROPPERS 

V. 

ERNEST  W.  MARSHALL,  Plflf.  in  Err. 

Michigan  Supreme  Court -"September  27,  1018. 

(—  Mich.  — ,  168  N.  W.  1001.) 

Vendor  and  purchaser  —  breach  of  contraet  to  convey  homestead  —  lia- 
bility. 

One  is  liable  in  damages  for  breaking  his  contract  to  sell  the  homestead, 
although  the  contract  was  not  signed  by  his  wife. 
[See  note  on  this  question  beginning  on  page  1272.] 

(Ostrander,  Gh.  J.,  and  Moore,  J.,  dissent  in  part.) 


Errob  to  the  Circuit  Court  for  Kent  County  (McDonald,  J.)  to  review 
a  judgment  denjring  a  motion  for  judgment  notwithstanding  a  verdict  for 
plaintiff,  or  for  a  new  trial,  in  an  action  brought  to  recover  damages  for 
breach  of  a  contract  to  sell  land.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hatch,  McAllister,  &  Ray-  In  the  early  case  of  Phillips  v. 
mond,  for  plaintiff  in  error :  Stauch,  20  Mich.  369,  a  suit  identi- 


The  written  contract  was  void  for 
the  reason  that  it  embraced  the  home- 
stead, and  was  not  signed  by  the  wife, 
and  there  can  be  no  recovery  upon  it. 

Lawrence  v.  Vinkemulder,  157  Mich. 
294,  122  N.  W.  88 ;  Lamb  v.  Cooper,  150 
Iowa,  18,  129  N.  W.  323;  Fleming  v. 
Rattan,  92  Kan.  948,  142  Pac.  971; 
Dikeman  v.  Arnold,  71  Mich.  656,  40 
N.  W.  42,  78  Mich.  455,  44  N.  W.  407. 

Messrs.  Herman  &  Johnson  for  de- 
fendant in  error : 

Brooke,  J.,  delivered  the  opinion 
of  the  court: 

I  am  unable  to  agree  with  the 
conclusion  reached  by  my  Brother 
Ostrander  in  this  case. 


cal  with  the  one  in  the  case  at  bar 
was  presented. to  the  court,  except 
that  in  that  case  the  vendee  under 
the  written  contract  sought  specific 
performance  thereof,  while  in  the 
case  at  bar  he  seeks  damages  for  its 
breach.  After  determining  that  a 
decree  for  the  conveyance  of  the 
homestead  cannot  pass,  the  court 
says : 

"The  remaining  inquiry  is  wheth- 
er the  record  discloses  a  case  in 
which  the  court  ought  to  require 
the  defendant  to  convey  what  he 
can,  by  deed  executed  by  himself 
alone,  and  compel  him  to  make  com- 
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pensation  for  deficiency.  There  are 
certain  principles  which  govern  the 
court  in  administering:  this  equity. 
In  proceeding  to  give  a  purchaser 
something  different  from  that  which 
the  vendor  contracted  to  sell,  the 
court  is  enforcing  a  contract  which 
the  parties  never  in  fact  made,  and 
the  jurisdiction  is,  therefore  to 
be  exercised  under  many  restric- 
tions.   .    .    . 

"The  farm  in  question  in  this 
case  contains  a  little  over  ninety- 
two  acres,  and  is  valued  by  com- 
plainant at  a  trifle  over  $6,340,  and 
by  the  defendant  at  about  $4,600. 
To  give  relief  on  the  principle  of 
compensation,  as  contended  for, 
would  exempt  from  the  conveyance 
the  homestead  right  of  the  value  of 
$1,600,  and  embracing  the  dwelling 
house,  and  would  leave  the  balance 
of  the  premises  subject  to  the  con- 
tingent right  of  dower  of  defend- 
ant's wife.  This  would  necessarily 
exclude  from  the  conveyance  a  very 
material  part  of  the  subject-matter 
of  the  contract,  and  almost  certain- 
ly result  in  great  pecuniary  injury 
to  all  parties  interested.  The  ad- 
^justment  of  the  compensation 
*  would  be  quite  difficult  in  a  case  like 
this,  and  especially  that  part  of  it 
founded  on  the  contingent  dower 
right.  That  is  quite  different  from 
the  case  where  the  right  is  consum- 
mate. The  interest  of  defendant's 
wife  would  also  be  exposed  to  some 
detriment  by  partial  alienation. 
These  considerations,  taken  togeth- 
er, inspire  the  opinion  that  the  case 
is  not  one  in  which  the  court  ought 
to  compel  a  conveyance  with  com- 
pensation. The  case  appears  to  be 
a  hard  one  for  complainant,  and  we 
should  be  glad  to  relieve  him  if 
circumstances  permitted. 

"The  decree  below  must  be  re- 
versed, and  one  entered  in  this 
court  dismissing  the  bill,  but  with- 
out prejudice  to  any  proceeding  at 
law  the  complainant  may  be  advised 
to  institute  upon  the  bond  for  a 
deed  mentioned  in  the  pleadings.'^ 

In  Stevenson  v.  Jackson,  40  Mich. 
702,  specific  performance  was  de- 
creed under   a  contract   signed   by 


the  husband  alone,  where  after 
breach  the  husband  and  wife  had 
joined  in  a  deed  of  the  property  to 
a  third  person.  Again,  in  Hall  v. 
Loomis,  63  Mich.  709,  30  N.  W.  374, 
the  court  declined  to  enforce  spe- 
cific performance,  but  affirmed  a 
decree  dismissing  the  bill  without 
prejudice  to  proceedings  at  law. 

In  principle  the  case  at  bar  is, 
upon  all  fours  with  the  case  of  Dike- 
man  V.  Arnold,  78  Mich.  455,  44  N. 
W.  407.  In  that  case,  as  in  this,  the 
defendant  had  entered  into  a  con- 
tract for  the  sale  (exchange)  of  a 
farm,  part  of  which  constituted  his 
homestead.  It  was  there  said :  "We 
think  the  contract  was  good  between 
Arnold  and  the  plaintiffs.  He  knew 
when  he  made  it  that  he  could  not 
perform  it  without  the  signature  of 
his  wife  to  the  deed.  He,  in  effect, 
bound  himself  to  procure  such  sig- 
nature. It  in  no  wise  differs  in  this 
respect  from  a  contract  to  sell  lands 
which  one  does  not  own  at  the  time 
he  makes  such  contract.  The  fact 
that  one  did  not  have  the  legal  title 
at  the  time  he  made  the  contract, 
and  could  not  procure  it  afterwards, 
has  never  been  recognized  as  a  legal 
defense  to  an  action  for  breach  of 
the  contract." 

In  Lawrence  v.  Vinkemulder,  157 
Mich.  294,  122  N.  W.  88,  the  con- 
tract covered  a  house  and  lot,  occu- 
pied by  the  defendant  as  a  home- 
stead, worth  between  $8,000  and 
$9,000.  Four  of  the  judges  of  this 
court  were  of  opinion  that  the  facts 
of  that  case  brought  it  within  the 
reasoning  of  Dikeman  v.  Arnold, 
supra,  while  four  others  were  of 
opinion  that,  because  the  contract 
did  not  embrace  lands  in  excess  of 
a  homestead;  Dikeman  v.  Arnold 
did  not  control.  Mr.  Justice  Blair 
there  said:  "The  case  of  Dikeman 
V.  Arnold,  78  Mich.  456,  44  N.  W. 
407,  is  not  inconsistent  with  this 
conclusion.  That  case  differs  from 
this,  in  that  the  contract  covered 
lands  not  embraced  within  the 
homestead." 

While  the  case  of  Way  v.  Root, 
174  Mich.  418,  140  N.  W.  577,  in- 
volved  properly   held  by  the   hus- 
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band  and  wife  by  entireties,  and 
therefore  is  not  exactly  in  point, 
the  opinion  distinctly  recognizes 
the  authority  of  Dikeman  v.  Arnold, 
quotes  from  that  opinion  with  ap- 
parent approval,  and  says:  ''An 
agreement  to  convey,  though  in- 
valid to  affect  the  title  to  real  es- 
tate, in  whole  or  in  part,  may  yet  be 
valid  between  the  parties*  as  a  basis 
for  the  recovery  of  damages,  by  rea- 
son of  its  breach." 

I  have  been  unable  to  find  that 
the  law  as  announced  in  Dikeman  v. 
Arnold  has  ever  been  overruled,  nor 
is  there  any  reason  in  equity  and 
good  conscience  why  it  should  be 

overruled.    So  long 

Jh;.*e"i.i;?e*.S"  as  the  wife  is  not 
<»t^o^tr^et  to      disturbed     in     her 

HteadtTiiabiiftV.    homestead      rights, 

why  should  not  the 
contracting  husband  be  made  to  an- 
swer for  his  default  in  failing  to 
perform  his  contract? 

I  concur,  however,  in  a  reversal 
of  the  case  upon  the  ground  that 
the  theory  upon  which  it  was  sub- 
mitted to  the  jury  was  wholly  at 
variance  with  the  theory  of  the 
declaration.  I  am  of  opinion  that 
the  case  should  have  gone  to  the 
jury  under  instructions  as  to  the 
measure  of  damages  approved  in 
Allen  V.  Atkinson,  21  Mich.  351. 

The  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs 
to  appellant. 

Steere,  FeUows,  Kuhn,  Stone,  and 
Bird,  JJ.,  concur  with  Brooke,  J. 

Ostrander,  Ch.  J.,  dissenting: 
The  defendant  owned  119  acres 
of  land.    Under  date  December  5, 

1916,  he  and  plaintiff  executed  a 
writing,  by  the  terms  of  which  he 
was  to  sell,  and  plaintiff  to  buy,  the 
land  and  some  personal  property 
for  $16,000,  upon  certain  terms. 
The  terms  of  payment  were  $500 
December  5,  1916,  and  this  was 
paid,  $500  on  or  before   March  1, 

1917,  when  a  note  and  mortgage 
for  the  balance  was  to  be  given,  to 
draw  interest  at  the  rate  of  6  per 
cent  per  annum,  to  be  paid,  $100, 
plus   interest,   annually,    with   the 


privilege  of  paying  more  than  $100. 
The  land  is  described  in  the  writing 
as  being  in  the  township  of  Byron, 
Kent  county,  Michigan,  and  con- 
sisting of  the  east  half  of  southeast 
quarter  and  southeast  quarter  of 
northeast  quarter,  less  1  acre.  No 
section  is  given  in  the  contract,  and 
none  is  mentioned  in  the  briefs,  but 
in  the  testimony  it  appears  that  the 
land  is  on  section  8.  The  three  40's 
abut  upon  a  highway ;  the  middle  40 
acres  is  a  homestead,  occupied  as 
such  by  defendant  and  his  wife. 
The  wife  did  not  sign  the  writing. 
Defendant  refused  to  perform.  In 
his  testimony  he  assigns  as  a  rea- 
son that  by  the  terms  of  the  con- 
tract the  payments  might  continue 
for  160  years,  and  that  he  asked  the 
vendee,  who  refused  to  do  so,  to 
amend  the  contract  in  this  respect. 
Plaintiff  sued  to  recover  his  dam- 
ages, declaring  upon  the  contract 
and  setting  up  the  breach  by  de- 
fendant. With  the  plea  defendant 
gave  notice  that  at  the  time  the 
contract  was  executed  he  was  a 
married  man,  living  with  his  wife 
on  the  land,  that  the  land  includes 
his  homestead,  and  that  he  would 
insist  that  the  contract  is  void  be-* 
cause  not  executed  by  his  wife.  The 
cause  coming  on  to  be  heard,  the 
.attorney  for  the  plaintiff  made  an 
opening  statement  to  ibe  jury,  in 
which  no'  intimation  is  given  of  a 
theory  of  recovery  other  than  that 
the  contract  as  made  has  been 
breached  by  defendant,  and '  that 
damages  were,  claimed  for  the  dif- 
ference between  the  value  of  the 
farm  and  the  contract  price. 

The  theory  of  plaintiff,  according 
to  which  he  was  permitted  to  recov- 
er, is  that  in  negotiations  which 
preceded  th3  making  of  the  writ- 
ing, defendant  valued  each  40 
acres, — the  middle  40 — ^the  home- 
stead— ^at  about  $10,000;  the  oth- 
ers, together  with  the  personal 
property,  at  $7,000,  and  that,  as- 
suming the  contract  to  be  void  as  to 
the  homestead,  it  was  valid  as  to 
the  remainder,  and  he  could  recover 
so  much  as  the  property  other  than 
the  homestead  was  worth  over  and 
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above  the  price  so  put  upon  it  by 
defendant.  Over  objection  and  ex- 
ception, he  introduced  testimony 
upon  this  theory;  his  precise  testi- 
mony on  this  point  being,  "he 
valued  the  buildings  between  $6,000 
and  $7,000/'  the  40  the  buildings 
were  on  "about  $3,000,"  "with  the 
personal  property  and  the  woods  on 
the  other  40's,  he  valued  that  at 
$7,000." 

He  testified  further : 

A.  We  talked  about  buying  the 
entire  120  first;  that  is  what  he 
wanted  to  sell,  and  then  I  would 
rather  only  have  80  acres,  and  I 
asked  him:  "What  will  you  take 
for  the  80  acres  with  the  buildings 
on?"  "Well,"  he  says,  "I  don't 
care  about  selling  80  acres."  He 
says,  "I  want  $10,000  for  the  40 
with  the  buildings  on." 

Q.  What  did  you  say  to  that? 

A.  I  says,  "That  is  all  right."  I 
says,  "That  40  is  worth  $10,000 
with  the  buildings  on,  but,"  I  says, 
"$6,000  for  the  other  two40's  is  al- 
most too  much."  I  says,  "I  will 
have  to  go  home  and  think  that  over 
again."    That  was  on  Saturday. 

Q.  And  when  did  you  have  your 
next  conversation? 

A.  That  was  on  the  next  Tues- 
day, when  we  went  to  drjiw  up  the 
contract. 

Q.  And  what  was  said  then? 

A.  Then  we  talked  it  over  again, 
and  I  said  the  40  with  the  build- 
ings suited, — ^for  $10,000,  suited  me 
all  right.    ... 

Q.  What  was  said  about  the 
personal  property? 

A.  Well,  we  dickered  around  for 
awhile.  He  had  a  young  team  of 
horses  there,  and  I  wanted  him  to 
put  in  a  young  team  of  horses  with 
the  other  two  40's,  and  finally  we 
dickered  around,  and  I  got  the  two 
other  horses,  the  roan  and  the  bay 
mare.  That  was  the  team  men- 
tioned in  the  contract,  and  the  rest 
of  the  personal  property  mentioned 
in  the  contract. 

Q.  And  what  did  you  say  when  he 
offered  to  put  those  things  in  that 
are  mentioned  in  the  contract? 

A.  I  says,   "If  you  figure  that, 


then,  for  $10,000,  and  the  other  two 
40's  for  $6,000,  including  the  per- 
sonal property,  we  will  call  it  a 
bargain." 

Q.  And  did  he  agree  to  that? 

A.  He  agreed  to  that. 

Q.  Then  did  you  go  down  to  have 
the  papers  drawn? 

A.  Then  we  talked  some  about 
the  terms,  and — 

Q.  Well,  as  I  understand  then, 
when  tHkt  proposition  was  made 
for  $10,000  for  the  40  with  the 
buildings  on,  and  $6,000  for  the 
others,  including  the  personal  prop- 
erty, did  you  say  you  would  do 
that? 

A.  Yes. 

Q.  Did  he  say  he  would  do  that? 

A.  Yes.  Then  we  went  down  and 
had  the  contract  drawn^ 

Defendant  denies  putting  a  value 
upon  separate  parcels,  or  any 
agreement  to  that  effect.  He  asked 
$16,000  for  the  farm  and,  to  make 
the  deal,  included  the  personal  prop- 
erty described  in  the  contract.  Up- 
on this  point,  which  involves  the 
principal  issue  in  the  case,  the 
court  instructed  the  jury: 

"The  written  instrument  is  silent 
as  to  the  contract  price  of  the  sep- 
arate 40's,  so  you  must  determine 
the  contract  price  from  the  oral  tes- 
timony of  the  witnesses.  As  to 
this  question,  the  plaintiff  says  that 
the  contract  price  was  $6,000  for 
two  40's.  That  is,  the  plaintiff  says 
that  before  they  entered  into  the 
written  contract  they  had  agreed 
that  the  price  of  the  two  40's  was 
to  be  $6,000 ;  the  price  of  the  home- 
stead was  to  be  $10,000.  The  de- 
fendant says  that  there  was  no 
agreement  as  to  the  contract  price 
except  the  price  mentioned  in  the 
written  contract,  that  is,  in  the 
written  contract  for  the  farm  as  a 
whole,  $16,000;  says  that,  inde- 
pendent of  that  amount  fixed  in  the 
contract,  there  was  nothing  said  be- 
tween him  and  the  plaintiff  as  to 
what  the  40's  separately  were  worth 
at  that  time. 

"Now,  under  the  circumstances 
of  this  case,  the  plaintiff  cannot  re- 
cover any  damages  other  than  that 
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represented  by  the  tender  which 
has  been  made  into  court,  until  he 
has  convinced  you  by  a  fair  pre- 
ponderance of  the  evidence  that  a 
price  was  agreed  upon  for  the  two 
40's  separate  from  the  other  40, 
that  is,  from,  the  homestead  40;  I 
mean  that  a  price  was  agreed  upon 
before  the  written  instrument  was 
signed  by  the  parties. 

'It  is  a  general  rule  of  law  that  a 
written  instrument  cannot  *be — that 
oral  testimony  cannot  be  received  to 
vary  or  alter  or  contradict  the 
terms  of  a  written  instrument. 
That  is  based  upon  the  presumption 
that,  when  the  agreement  between 
the  parties  is  reduced  to  writing,  it 
contains  all  the  agreement.  But  I 
have  permitted  the  plaintiff  in  this 
case  to  explain  what  the  consider- 
ation mentioned  in  the  written  in- 
strument was,  how  it  was  made  up. 
If  you  find  that  the  testimony  that 
was  given  in  that  regard-  is  not  true, 
your  verdict — he  would  not  be  en- 
titled to  any  damages,  and  your 
verdict  would  be  only  for  the 
amount  which  has  been  tendered 
into  court,  or,  if  you  find  that  there 
was  no  agreement  separate  from 
the  written  agreement  as  to  the  con- 
tract price  of  these  two  40's,  the 
plaintiff  cannot  recover.  If  you  find 
that  there  was  such  an  agreement, 
still  the  plaintiff  cannot  recover  un- 
less it  appears  that  the  real  value  of 
the  two  40's  was  more  than  the  con- 
tract price.  If  you  find  that  there 
was  a  contract  price  and  the  real 
value  was  more  than  the  contract 
price,  the  plaintiff  would  be  entitled 
to  the  difference  between  the  con- 
tract price  and  the  real  value;  that 
is  the  measure  of  his  damages.'' 

The  verdict  returned  was  $1,260, 
which  included  $510,  the  tender 
made  into  court  by  the  defendant  of 
the  $500  paid  to  him  on  the  pur- 
chase price,  plus  $10,  and  $750 
damages.  There  was  a  motion  for 
a  judgment  non  obstante  for  $510, 
with  costs  to  defendant,  and,  if  this 
was  refused,  a  motion  for  a  new 
trial.  These  were  denied,  and  a 
judgment  entered  on  the  verdict. 


Appellant  has  stated  and  argued 
the  following  propositions: 

"(1)  Was  not  the  written  con- 
tract, which  the  parties  had  delib- 
erately made,  controlling  as  to  the 
terms  of  their  agreement,  and,  be- 
ing entire  and  not  severable,  did 
not  the  fact  that  it  embraced  de- 
fendant's homestead  and  was  not 
signed  by  his  wife  render  it  void  so 
that  it  will  not  support  an  action 
for  damages,  even  as  to  the  excess 
of  land  over  and  above  the  home- 
stead? 

"(2)  Was  it  competent,  under 
the  pleadings  and  the  opening  state- 
ment of  plaintiff's  counsel,  for  the 
circuit  judge  to  allow  a  recovery 
upon  a  verbal  agreement  for  the 
price  of  the  two  40's  outside  of  the 
homestead  ? 

"(3)  All  question  of  competency 
under  the  pleadings  aside,  was  it 
competent  for  the  circuit  judge  to 
submit  to  the  jury  the  question  of 
whether  or  not  there  was  a  verbal 
agreement  for  the  price  of  the  two 
40's  outside  of  the  homestead  ? 

"(4)  Could  the  contract  for  the 
sale  of  the  land  in  question  rest 
partly  in  parol? 

"(5)  Was  not  the  consideration 
for  the  written  contract  contractual, 
and  so  was  not  evidence  of  a  parol 
agreement  as  to  the  price  of  the 
two  40's  outside  of  the  homestead 
incompetent,  for  the  reason  that 
such  evidence  would  add  to  and 
vary  the  terms  of  the  written  con- 
tract?" 

Appellee  says  these  propositions 
evade  the  real  issues  which  are: 

"(1)  If  a  contract  for  the  sale  of 
certain  lands  includes  the  home- 
stead, and  is  not  signed  by  the 
vendor's  wife,  can  it  be  made  the 
basis  of  an  action  for  damages  by 
vendee,  and,  if  so,  what  is  the 
measure  of  damages? 

"(2)  Where  the  lands  covered  by 
contract  of  sale  consist  substantial- 
ly of  three  40's,  the  center  40  com- 
prising the  homestead,  and  are  de- 
scribed in  the  contract  as  the  east 
one  half  (i)  of  the  southeast  one 
quarter  (i)  and  the  southeast  one 
quarter   (i)    of  the    northeast  one 
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quarter  (i)  etc.,  and  the  consider- 
ation is  expressed  in  a  single  or 
lump  sum,  can  parol  evidence  be  in- 
troduced to  explain  the  consider- 
ation ;  that  is,  how  it  is  made  up  ? 

''  (3)  In  the  case  at  bar,  could  the 
above  question  be  presented  under 
pleadings  and  opening  statement  of 
counsel  for  plaintiff?^' 

From  the  manner  in  which  the 
case  was  presented  in  the  trial  court 
and  is  presented  here,  some  pains 
must  be  taken  to  state  with  pre- 
cision the  rights  and  obligations  of 
the  parties.  For  the  purpose  of  re- 
covering damages  by  one  of  the  par- 
ties thereto,  there  can  be  no  breach 
of  a  void  contract.  The  term 
''void''  as  applied  to  a  contract  for 
or  a  deed  of  a  homestead,  not  joined 
in  by  both  the  husband  and  wife, 
has  its  full  significance*  It  means 
a  complete  nullity,  without  qualifi.- 
cation.  The  term  is  often  applied 
with  a  meaning  different  from  this. 

"This  term  'void'  is  perhaps  sel- 
dom, unless  in  a  very  clear  case,  to 
be  regarded  as  implying  a  com- 
plete nuUity,  but  is  to  be  taken  in  a 
legal  sense,  subject  to  large  quali- 
fications, in  view  of  all  the  circum- 
stances calling  for  its  application, 
and  the  rights  and  interests  to  be 
affected  in.  a  given  case."  Brown 
V.  Brown,  50  N.  H.  538. 

In  Way  v.  Root,  174  Mich.  418, 
424, 140  N.  W.  577,  it  was  said :  "It 
is  contended  in  behalf  of  defendant 
that  the  contract  was  void  from  its 
inception,  and  therefore  cannot  be 
made  the  basis  of  a  cause  of  action, 
for  the  reason  that  the  land  de- 
scribed in  it  was  owned  by  defend- 
ant and  his  wife  together  as  ten- 
ants by  entirety,  and  she  did  not 
join  in  executing  the  instrument. 
That  the  contract  is  invalid  in  so 
far  as  it  is  powerless  to  affect  her 
interests  in,  or  the  title  to,  the  prop- 
erty it  describes,  is  undoubtedly 
true.  Neither  a  husband  nor  wife 
can,  ^Jone,  convey  or  encumber  the 
estate  vested  in  them  as  tenants  by 
entirety.  In  that  light  and  for  such 
purpose,  such  an  instrument  has 
been  held  void  by  this  court.  .  .  . 
There  is  no  limit  on  the  amount  or 
value  of  the  realty  which  husband 


and  wife  may  hold  as  tenants  by 
entirety,  as  in  case  of  a  homestead, 
and  they  are  not,  therefore,  anal- 
ogous." 

In  Lawrence  v.  Vinkemulder, 
157  Mich.  294,  122  N.  W.  88,  the 
land  contracted  to  be  sold  was  a 
homestead,  but  of  a  value  much 
greater  than  the  homestead  exemp- 
tion. Mr.  Justice  Blair  said:  "It 
being  settled  that  a  contract  to  sell 
and  convey  the  homestead,  signed 
by  the  husband  only,  is  a  mere  nul- 
lity, it  logically  follows  that  no 
rights  whatever  can  be  predicated 
upon  it.  Ex  nihilo  nihil.  To  this 
effect  is  the  overwhelming  weight 
of  authority." 

The  constitutional  provision  is : 
"...  Alienation  of  such  land  by 
the  owner  thereof,  if  a  noarried 
man,  shall  not  be  valid  without  the 
signature  of  his  wife  to  the  same." 
[Const,  art.  14,  §  2.] 

This  provision,  as  is  pointed  out 
in  Gadsby  v.  Monroe,  115  Mich. 
282,  285,  73  N.  W.  367,  deals  with 
the  land  which  constitutes  a  home- 
stead, and  not  with  any  specific  in- 
terest therein.  See  further  Hall  v. 
Loomis,  63  Mich.  709,  30  N.  W.  374; 
Lott  V.  Lott,  146  Mich.  580,  8 
L.R.A.(N.S.)  748,  109  N.  W.  1126. 
So  a  contract  to  convey  land  em- 
bracing a  homestead  was  held 
"utterly  invalid,  as  an  alienation  in 
equity  of  the  homestead."  Phillips 
V.  Stauch,  20  Mich.  369,  381,  382. 

The  decisions  referred  to,  and 
many  others  made  since  the  opin- 
ions in  Dikeman  v.  Arnold,  71  Mich. 
656,  40  N.  W.  42,  s.  c.  78  Mich.  455, 
44  N.  W.  407,  were  handed  down, 
are  based  upon  reasoning  which 
negatives  the  idea  that,  with  re- 
.  spect  to  a  homestead,  an  unper- 
formed promise  made  by  the  hus- 
band to  sell  it  may  be  made  the 
foundation  of  an  action  for  dam- 
ages. It  is  obvious,  therefore,  that, 
when  a  mutual  contract  to  sell  and 
buy  a  homestead  is  attempted  to  be 
made,  both  parties  are  under  obli- 
gations to  see  to  it  that  what  is  done 
is  not  a  nullity.  No  idea  of  a  tort, 
a  wrong,  committed  by  the  vendor, 
can  be  entertained  if  the  contract  is 
not  executed  by  the  wife,  nor  be- 
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cause  the  husband  does  not  procure 
the  homestead  to  be  conveyed. 

Undoubtedly,  the  deed  of  the  hus- 
band, the  defendant  here,  of  the  re- 
mainder of  the  land,  would  be  good 
and  would  convey  the  fee,  subject 
to  the  dower  interest  of  the  wife. 
But  it  is  to  the  writing  and  all  of 
its  terms  that  we  must  look  to  de- 
termine what  the  agreement  of  the 
parties  was.  If  the  premises  sold 
are  a  tract  of  pine  timber,  or  land 
containing  a  deposit  of  ore,  and,  as 
to  a  fraction  of  it,  the  contract  is 
void  because  a  homestead  is  includ- 
ed, it  may  be  assumed  that  the  main 
purpose  of  making  the  contract  was 
to  dispose  of  the  timber  or  ore. 
Here,  the  plain  purpose  was  to  buy  ~ 
and  sell  a  farm,  with  buildings,  etc., 
and  that  purpose  fails  because  it  is 
not  to  be  presumed,  and  does  not 
appear,  that  plaintiff  wanted  to  buy 
two  separated  40-acre  pieces  of  land 
without  buildings.  The  reasonable 
inference  is  rather  that,  the  agree- 
ment for  the  whole  farm  failing, 
the  whole  purpose  of  making  the 
contract  failed. 

What  has  been  said  is  an  attempt 
to  show,  among  other  things,  that 
plaintiff  is  relying,  in  fact,  upon  a 
breach  of  an  agreement  absolutely 
void;  that,  eliminating  the  idea  of 
a  breach  of  the  promise  to  convey 
the  homestead,  there  is  no  contract, 
no  bargain,  and  no  breach. 

Assuming,  however,  but  not  de- 
ciding, that  if  plaintiff,  the  vendee 
in  the  contract,  desired  it,  specific 
performance  of  the  contract  to  con- 
vey the  remainder  might  be  en- 
forced in  equity,  if  the  terms  upon 
which  enforcement  should  proceed 
could  be  gathered  from  the  contract, 
it  is  evident  that  the  contract  itself 
affords  no  means  of  determining  any 


agreed-upon  terms.  No  separate 
value  is  placed  upon  the  three  par- 
cels of  land  or  upon  the  personal 
property.  Time  .  and  manner  of 
payment  of  the  •  purchase  price  of 
the  farm  and  personal  property  are 
fixed,  but  there  has  been  no  agree- 
ment about  the  time  and  manner 
of  payment  of  a  much  smaller  sum, 
the  value  of  two  of  the  parcels. 

Assuming  that  any  valid  contract 
was  entered  into,  it  is  a  contract  to 
sell  and  buy  two  40-acre  pieces  of 
land  and  some  personal  property. 
There  is  no  evidence  of  any  demand 
by  plaintiff  for  performance  of 
such  a  contract,  none  of  a  breach  of 
it.  It  is  illogical  to  say  that  he  has 
lost  the  profits  of  a  bargain,  since 
he  has  neither  demanded  nor  been 
refused  the  actual  bargain  he  made. 
Beyond  this,  is  the  contention  urged 
by  defendant,  namely,  that  the  pur- 
chase price  of  the  two  40-acre  par- 
cels is  not  fixed  in  the  contract.  Not 
only  is  this  so,  but  the  terms  of  the 
contract  afford  no  method  for  as- 
certaining either  that  separate 
prices  were  fixed,  or  determining 
what  they  were.  The  objection 
should  have  been  sustained.  We 
may  go  further,  and  say  there  is  no 
evidence,  parol  or  other,  of  any 
agreement  upon  the  price  to  be  paid 
for  the  two  40-acre  parcels.  Giving 
plaintiff's  testimony  its  greatest 
probative  value,  in  the  light  of  the 
written  agreement,  it  does  not  pro ve 
an  agreement  to  sell  and  buy  those 
parcels  at  any  price.  There  was  no 
proper  issue  to  submit  to  a  jury, 
and  a  verdict  for  defendant  should 
have  been  directed. 

The  judgment  is  reversed,  with 
costs  to  defeidant,  appellant. 

Moore,  J.,  concurs  with  Osirander, 
Ch.  J. 


ANNOTATION. 


Action  for  damages  against  signing  spouse  for  bleach  of  contract  to  ^nvey 

homestead  signed  by  one  spouse  only. 

introdnotory.  the  signing  spouse  for  a  breach    of 

In  discussing  the  question  whether      contract    to     convey     a     homestead, 

an  action  for  damages  will  lie  against      signed  by  one  spouse  only,  this  note 
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is  necessarily  confined  to  the  consider- 
ation of  actions  brought  by  purchas- 
ers against  husbands,  since  no  case 
has  been  found  involving  an  action 
against  a  wife. 

Majority  rale. 

The  rule  in  the  majority  of  jurisdic- 
tions is,  that  a  husband  who  merely 
attempts  to  convey  title  to  a  home- 
stead, without  having  first  obtained 
his  wife's  signature  to  the  contract, 
does  not  render  himself  liable  to  an 
action  for  damages. 

Iowa. — ^Yost  V.  Devault  (1869)  9 
Iowa,  60;  Cowgell  v.  Warrington 
(1886)  66  Iowa,  666;  24  N.  W.  266; 
Wheelock  v.  Countryman  (1907)  133 
Iowa,  289,  110  N.  W.  598. 

Kansas. — Thimes  v.  Stumpff  (1885) 
33  Kan.  53,  5  Pac.  431;  Hodges  v. 
Famham  (1892)  49  Kan.  777,  31  Pac. 
606. 

MichigaiL  —  Phillips  v.  Stauch 
(1870)  20  Mich.  369;  Lawrence  v. 
Vinkemulder  (1909)  157  Mich.  294, 
122  N.  W.  88. 

Minnesota. — ^Weitzner  v.  Thingstad 
(1893)  55  Minn.  244,  66  N.  W.  817. 

Nebraska. — Meek  v.  Lange  (1902) 
65  Neb.  783,  91  N.  W.  695;  Lichty  v. 
Beale  (1906)  75  Neb.  770,  106  N.  W. 
1018. 

North  Dakota. — Silander  v.  Gronna 

(1906)  15  N.  D.  552,  125  Am.  St.  Rep. 
616, 108  N.  W.  544. 

Thus,  in  Cowgell  v.  Warrington 
(1885)  66  Iowa,  666,  24  N.  W.  266,  it 
appeared  that  the  defendant  had  con- 
tracted to  sell  his  homestead  to  the 
plaintiff,  but  his  wife  failed  to  sign 
the  contract,  whereupon  the  plaintiff 
sued  for  specific  performance,  or,«in 
the  alternative,  for  damages  for 
breach  of  contract.  The  court  held 
that  the  plaintiff  was  not  entitled  to 
a  decree  for  the  specific  performance 
of  the  contract,  or  to  recover  damages 
for  the  breach  thereof. 

So    in    Wheelock    v.    Countryman 

(1907)  133  Iowa.  289,  110  N.  W.  598, 
it  appeared  that  the  defendant  had 
contracted  (although  his  wife  did  not 
consent  thereto),  to  exchange  his 
homestead  for  certain  land  owned  by 
the  plaintiff.  The  defendant  failing 
to  execute  the  conveyance,  the  plain- 
tiff sued  for  damages.  The  court  held 
that  the  plaintiflf  could  not  recover. 


Where  an  action  was  brought  to  re- 
cover damages  for  failure  to  carry  out 
a  contract  to  convey  real  estate,  and 
it  appeared  that  the  land  in  question 
was  a  homestead,  and  that  the  con- 
tract was  not  signed  by  the  defend- 
ant's wife,  the  court  held  that  the  con- 
tract was  void  and  that  no  damages 
could  be  recovered.  Thimes  v. 
Stumpff  (Kan.)  supra. 

In  Hodges  v.  Farnham  (Kan.)  su- 
pra, it  appeared  that  the  owner  of  a 
large  farm,  comprising  his  homestead, 
contracted  to  exchange  the  farm  for 
certain  merchandise  owned  by  the 
plaintiff.  The  wife  failed  to  join  her 
husband  in  the  contract,  and,  on  the 
refusal  of  the  defendant  to  convey  the 
homestead,  the  plaintiff  sued  for  dam- 
ages. The  court  held  that  the  non- 
compliance by  the  defendant  with  the 
terms  of  the  contract  gave  the  plain- 
tiff no  ground  for  recovery  of  dam- 
ages. 

In  Weitzner  v.  Thingstad  (Minn.) 
supra,  it  appeared  that  the  plaintiffs 
by  written  contract  agreed  to  buy,  and 
the  defendant  to  sell,  certain  property, 
part  of  which  was  the  latter's  home- 
stead. The  defendant's  wife  did  not 
join  in  the  contract,  and  on  the  de- 
fendant's failure  to  deliver  a  deed 
to  the  property  the  plaintiff  brought 
suit  for  damages.  The  court  held  that 
no  suit  for  damages  could  be  main- 
tained for  breach  of  the  contract  in 
so  far  as  it  related  to  the  homestead. 

In  Meek  v.  Lange  (Neb.)  supra,  the 
action  was  brought  on  an  executory 
contract  whereby  the  defendant 
agreed  to  convey  a  homestead  to  the 
plaintiff,  but  wherein  the  wife  of  the 
defendant  failed  to  join.  The  plain- 
tiff claimed  to  have  suffered  damage, 
since  the  defendant's  wife  subsequent- 
ly refused  to  carry  out  the  contract. 
The  court  held  that  the  plaintiff  was 
not  entitled  to  recover  damages. 

In  Lichty  v.  Beale  (1906)  75  Neb. 
770,  106  N.  W.  1018,  an  action  on  a 
contract  to  convey  homestead  proper- 
ty, it  appeared  that  there  was  no  join- 
der of  spouses  in  the  contract,  and 
this  was  later  relied  on  as  an  excuse 
for  failure  to  convey  the  property. 
It  was  held  that  the  breach  of  the  con- 
tract for  the  sale  of  the  homestead, 
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entered  into  by  one  spouse  only,  did 
not  furnish  a  foundation  for  an  action 
for  damages. 

In  Silander  v.  Gronna  (1906)  16  N. 
D.  552,  125  Am.  St.  Rep.  616,  108  N. 
W.  544,  it  appeared  that  the  plaintiff 
agreed  to  sell  the  homestead  of  him- 
self and  his  wife,  but  the  wife  did  not 
join  in  the  contract  of  sale,  and  the 
plaintiff  later  promised  to  pay  the  de- 
fendant for  releasing  him  from  the 
contract.  The  plaintiff  sued  for  an 
accounting  and  for  the  release  and 
cancelation  of  certain  mortgages  and 
liens  held  by  the  defendant  on  his 
real  estate.  The  defendant  claimed 
that  the  sum  which  the  plaintiff 
agreed  to  pay  him  should  be  credited 
to  him.  The  court  held  that  the  con- 
tract under  discussion  was  void  and 
furnished  no  ground  for  the  recovery 
of  damages,  and  hence  that  the  de- 
fendant was  not  entitled  to  the  credit. 

In  Lawrence  v.  Vinkemulder  (1909) 
157  Mich.  294,  122  N.  W.  88,  it  ap- 
peared that  the  defendant  agreed  by  a 
written  contract,  in  which  his  wife 
did  not  join,  to  convey  a  house  and 
lot,  composing  his  homestead.  The 
plaintiff  tendered  the  purchase  price 
and  the  defendant  refused  to  perform. 
In  an  action  for  breach  of  contract  it 
was  held  by  an  equally  divided  court 
that  the  contract  was  void,  and  that 
the  plaintiff  could  not  recover  dam- 
ages. See  also  Phillips  v.  Stauch 
(1870)  20  Mich.  869,  wherein  the  de- 
fendant agreed  by  written  contract  to 
convey  his  farm  to  the  plaintiff.  The 
property  was  his  homestead,  and  his 
wife  had  not  signed  the  contract.  The 
plaintiff  made  a  tender  under  the 
terms  of  the  contract,  whereupon  the 
defendant  refused  to  convey  and  the 
plaintiff  sued.  The  court  held  that 
specific  performance  would  not  be  de- 
creed, and,  further,  that  it  would  be  so 
difficult  to  adjust  the  damages  that  it 
ought  not  to  be  attempted. 

In  Yost  V.  Devault  (1859)  9  Iowa, 
60,  it  appeared  that  the  defendant 
agreed  to  sell  bis  homestead  to  the 
plaintiff,  by  a  contract  in  which  his 
wife  did  not  join.  The  plaintiff 
brought  an  action  for  specific  per- 
formance and  the  court  refused  so  to 
decree.    The  plaintiff  claimed  further 


that  the  court  should  inquire  into  and 
assess  damages,  but  the  court  stated 
that  some  doubt  was  entertained  as 
to  the  proper  exercise  of  th^ir  powers 
in  a  case  of  that  nature,  and  so  re- 
fused to  allow  damages. 

Minority  rule. 

In  a  few  jurisdictions  the  rule  is, 
that  where  a  husband  attempts  to  con- 
vey title  to  a  homestead  without  hav- 
ing first  obtained  his  wife's  signature 
to  the  contract  he  renders  himself  li- 
able to  an  action  for  damages.  See 
also  Clark  v.  Bird  (1908)  158  Ala.  278, 
182  Am.  St.  Rep.  26,  48  So.  359 ;  White 
V.  Bates  (1908)  284  111.  276,  84  N.  E. 
906,  reversing  (1907)  138  111.  App. 
112;  Wainscott  v.  Haley  (1914)  185 
Mo.  App.  45,  171  S.  W.  983;  Gross  v. 
Everts  (1866)  28  Tex.  523;  Krebs  v. 
Popp  (1906)  42  Tex.  Civ.  App.  346,  94 
S.  W.  115.  Compare  Mundy  v.  Shel- 
laberger  (1908)  88  C.  C.  A.  445,  161 
Fed.  503,  affirming  (1907)  153  Fed. 
219  (construing  Missouri  statute). 

In  Wainscott  v.  Haley  (1914)  185 
Mo.  App.  45,  171  S.  W.  983,  an  action 
to  recover  damages  for  the  breach 
by  the  defendant,  of  a  contract  to  ex- 
chabge  homesteads,  it  appeared  that 
the  contract  was  not  signed  by  the  wife 
of  either  party,  but  that,  when  the 
time  arrived  for  the  consummation  of 
the  agreement,  the  plaintiff  tendered 
a  warranty  deed  of  his  homestead, 
containing  the  signatures  of  both  him- 
self and  his  wife.  The  wife  of  the 
defendant  nevertheless  refused  to  sign 
the  deed  conveying  her  homestead. 
The  plaintiff  sued,  and  the  defendant 
set  up  as  a  defense  the  fact  that  his 
wife  had  not  signed  the  contract  to 
convey.  The  court  held  that  an  ac- 
tion for  damages  would  lie,  saying: 
"So  far  as  the  question  of  liability  of 
the  contracting  parties  to  answer  in 
damages  for  a  breach  of  the  contract 
is  concerned,  the  contract  was  neither 
void  nor  voidable,  in  whole  or  in  part. 
Each  obligated  himself  to  procure  the 
execution  of  a  deed  by  his  wife.  It 
is  not  unlawful  for  a  person  to  con- 
tract to  sell  and  convey  something  he 
does  not  own,  but  expects  to  acquire, 
and,  if  he  unqualifiedly  undertakes  to 
do  that  which  later  he  finds  he  cannot 
perform,  he  must  and  should  suffer 
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the  liability  the  law  imposes  upon  the 
contract  breaker." 

In  Cross  v.  Everts  (1866)  28  Tex. 
523,  it  appeared  that  a  contract  was 
made  whereby  the  plaintiff  was  to 
convey  certain  land  to  the  defendant 
in  exchange  for  the  homestead  of  the 
latter.  Before  the  exchange  was  com- 
pleted the  wife  of  the  defendant  re- 
fused to  sign  the  deed.  The  plaintiff 
brought  suit,  seeking  either  specific 
performance  or  damages  for  breach 
of  the  agreement.  The  court  held  that 
specific  performance  could  not,  on  ac- 
count of  the  rights  of  the  wife»  be  de- 
creed against  the  husband,  but  that 
an  action  for  damages  would  lie. 

So,  in  Krebs  v.  Popp  (1906)  42  Tex. 
Civ.  App.  346,  94  S.  W.  115,  it  appeared 
that  the  defendant  had  contracted  to 
sell  his  homestead  to  the  plaintiff.  At 
the  time  the  contract  was  executed  the 
wife  of  the  defendant  consented  there- 
to, but  did  not  sign.  At  a  later  date 
both  husband  and  wife  refused  to 
execute  the  deed.  In  an  action  for 
damages  for  a  breach  of  the  contract, 
the  court  held  that  the  plaintiff  was 
entitled  to  recover  damages. 

In  Clark  v.  Bird  (Ala.)  supra,  the 
court,  while  it  refused  to  decree  fi^e- 


cific  performance  of  a  contract  to  con- 
vey a  homestead,  which  the  wife  had 
not  signed,  nevertheless  stated  that  by 
so  doing  it  did  not  wish  to  intimate 
that  an  action  for  damages  would  not 
lie  against  the  husband  for  failure  to 
convey  the  property  in  question. 

So,  in  White  v.  Bates  (1908)  234  111. 
276,  84  N.  E.  906,  reversing  (1907)  138 
111.  App.  112,  there  is  dictum  to  the  ef- 
fect that  the  failure  of  either  party  to 
perform  his  part  of  a  contract  to  con- 
vey a  homestead  would  give  a  right 
of  action  for  damages  to  the  injured 
party,  tlespite  the  fact  that  the  con- 
tract to  convey  was  not  signed  by  the 
wife  of  the  owner. 

In  Mundy  v.  Shellaberger  (1908) 
(Fed.)  supra  (construing  Missouri 
statute),  it  appeared  that  the  defend- 
ant contracted  to  convey  certain  lands 
to  the  plaintiff,  among  which  was  his 
homestead.  His  wife  did  not  sign  the 
contract,  and  there  was  no  conveyance 
of  the  homestead,  whereupon  the 
plaintiff  sued.  The  court  held  that  the 
contract  was  null  and  void,  and  there- 
fore could  not  be*  made  the  basis  of 
an  action  for  damages  for  failure  to 
convey.  W.  K.  M. 


STODDARD  LUMBER  COMPANY 

V. 

OREGON-WASHINGTON  RAILROAD  &  NAVIGATION  COMPANY, 

Appt. 

Oregon  Supreme  Court   (In  Banc) '^  May  29,  1917, 

(84  Or.  899,  166  Pac.  363.) 

Carrier  —  refusal  of  shipment  —  duty  to  notify  consigner. 

1.  A  carrier  must  use  due  diligence  to  notify  v^ithin  a  reasonable  time 
one  who  has  shipped  goods  to  his  own  order,  with  directions  to  notify  a 
third  person,  upon  failure  of  the  latter  to  accept  the  goods  when  so 
notified. 

J^See  note  an  this  qtiestion  beginning  on  page  1286.] 


— ^liability    of   initial    carrier    under 

Carmack  Amendment. 

2.  The  liability  imposed  on  the  ini- 
tial carrier  by  the  Carmack  Amendment 
to  the  Interstate  Commerce  Act  is 
only  that  imposed  by  the  common  law 
upon  its  connecting  carriers. 

[See  4  R.  C.  L.  907.] 


— duty  to  owner. 

3.  When  it  becomes  impossible  for  a 
carrier  to  deliver  a  shipment  in  accord- 
ance with  the  contract  of  carriage  it 
must  use  ordinary  care  and  diligence 
for  the  protection  of  the  property  of 
the  owner. 

[See  4  R.  C.  L.  830,  831.] 
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Evidence  —  burden    of    proof  —  ex- 
cuse for  failure  to  notify  shipper. 

4.  The  burden  of  showing  a  state  of 
facts  which  will  relieve  a  carrier  from 
the  duty  of  notifying  the  consignor,  in 
case  it  cannot  deliver  a  shipment  of 
goods,  rests  upon  the  carrier. 

Carrier  —  ignorance  of  consignor's 
address  —  effect. 

5.  That  the  connecting  carrier  did 
not  know  the  address  of  the  consignor 
does  not  relieve  the  initial  carrier  of 
liability  in  case  of  failure  to  notify  him 
that  goods  shipped  to  his  own  order, 
with  directions  to  notify  a  stranger, 
are  not  accepted  by  him. 

—  failure  to  take  goods  —  time  for 
notice. 

6.  Mere  failure  of  the  persons  who 
are  to  be  notified,  to  take  goods  shipped 
to  the  order  of  the  consignor,  does  not 
justify  failure  of  the  carrier  to  notify 
the  consignor  beyond  the  day  following 
that  on  which  the  goods  are  offered  to 
them. 

—  Carmack    Amendment   —    liability 
for  failure  to  notify  consignor. 

7.  Loss  from  failure  of  a  connecting 
carrier  to  notify  the  consignor  of  fail- 
ure of  the  purchaser  to  take  the  goods 
is  within  the  provision  of  the  Carmack 
Amendment  that  any  carrier  receiving 
property  for  transportation  shall  be 
liable  to  the  lawful  holder  of  the  bill 
of  lading  for  any  loss  caused  by  it  or 
by  any  connecting  carrier. 

[See  4  R.  C.  L.  907.] 

Appeal  —  harmless  error  —  evidence 
of  custom. 

8.  Error,  if  any,  in  admitting  evi- 
dence of  a  custom  on  the  part  of  a  de- 
fendant carrier,  which  simply  tends  to 
show  performance  of  a  duty  imposed 
upon  it  by  law,  is  harmless. 

[See  2  R.  C.  L.  247.] 

Carrier  —  duty    of    consignor    to    be 
present  to  accept  goods. 

9.  The  duty  of  a  carrier  to  notify  the 
consignor  of  the  arrival  and  nonaccept- 
ance  of  goods  delivered  to  it  for  trans- 
portation to  the  order  of  the  consignor. 


with  directions  to  notify  a  stranger* 
is  not  affected  by  the  rule  making  it 
the  duty  of  the  consignee  to  accept 
goods  upon  arrival,  on  the  theory  that 
under  such  rule  the  consignor  should 
have  been  present  to  care  for  the  goods 
on  their  arrival. 
'   [See  4  R.  C.  L.  830.] 

Principal  and  agent  —  knowledge  of 
bank  holding  draft  with  bill  of  lad- 
ing attached. 

10.  Knowledge  of  a  bank  to  which  a 
draft  is  sent  with  bill  of  lading  at- 
tached that  the  bill  of  lading  has  not 
been  taken  up  by  the  persons  who  are 
to  be  notified  does  not  charge  the  con- 
signor with  notice  of  the  fact  of  non- 
delivery, so  as  to  relieve  the  carrier  of 
the  duty  of  giving  him  notice. 

[See  21  R.  C.  L.  838.] 

Carrier  —  notice  of  claim  —  suffi- 
ciency. 

11.  Letters  asserting  a  claim  for 
nondelivery  of  goods,  containing  infor- 
mation sufficient  to  a  proper  investiga- 
tion of  facts,  are  sufficient  under  a  bill 
of  lading  requiring  notice  within  a 
specified  time,  although  the  notice  is 
not  formal. 

[See  4  R.  C.  L.  796.] 

Appeal  —  instructions  —  harmless 

error. 

12;  Error  in  an  instruction  on  the 
measure  of  damages  is  harmless  if  it 
is  evident  that  the  verdict  fixed  the 
correct  amount. 

[See  2  R.  C.  L.  256.] 

Carrier  —  duty  to  notify  consignor  — 
time  for  acceptance. 

13.  A  carrier  is  not  bound  to  notify 
the  consignor  shipping  goods  to  his 
own  order,  of  nonacceptance  of  the 
goods  by  the  person  it  is  directed  to 
notify,  until  the  period  allowed  for  ac- 
ceptance of  the  goods  has  expired. 

Appeal  —  questions  not  raised  below. 

14.  The  appellate  court  will  not  re- 
view questions  not  raised  in  the  lower 
court. 

[See  2  R.  C.  L.  69.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Baker 
County  (Anderson,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  sustained  by  plaintiff's  assignors,  alleged  to  have  been  caused 
by  failure  of  a  connecting  carrier  of  defendant  to  notify  them  of  the  non- 
delivery of  a  shipment  of  goods  carried  over  their  lines.  Affii*med. 
Statement  by  McCamant,  J. :  •  tiff's   assignors,    Stoddard   Lumber 

This  is  an  action  brought  to  re-     Company,  a  Utah  corporation,  and 
cover  damages  sustained  by  plain-     Shockley     &     IVfcMurren     Lumber 
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Company,  by  reason  of  the  alleged 
failure  of  a  connecting  carrier  of 
the  defendant  to  notify  plaintiff's 
assignors  of  the  nondelivery  of 
shipments  of  box  shooks,  carried 
over  the  lines  of  defendant  and  its 
connecting  carriers,  in  the  year 
1912.  The  complaint  sets  up  five 
causes  of  action.  It  appears  that 
plaintiff's  assignors  had  received 
orders  from  Pierce  &  Maternes,  of 
Hotchkiss,  Colorado,  for  the  shooks 
in  question,  and  that  pursuant  to 
these  orders  the  first  carload  was 
shipped  from  Baker,  Oregon,  July 
29,  1912,  reaching  Hotchkiss  on 
August  12th.  The  car  mentioned  in 
the  second  count  of  the  complaint 
left  Baker  August  2d,  and  reached 
Hotchkiss  August  14th;  that  men- 
tioned in  the  third  count  left  Baker 
August  17th,  arriving  at  Hotchkiss 
September  7th;  that  in  the  fourth 
count  left  Baker  August  19th,  and 
reached  Hotchkiss  September  4th; 
that  mentioned  in  the  fifth  count, 
being  the  car  sold  by  Shockley  & 
McMurren  Lumber  Company,  left 
Baker  August  10th,  and  reached 
Hotchkiss  August  23d.  The  ship- 
ments were  in  each  case  consigned 
to  the  order  of  the  shipper,  and  a 
direction  was  written  on  the  bill  of 
lading  requiring  the  carrier  to 
notify  Pierce  &  Maternes.  The  bill 
of  lading  in  each  case  was  handed 
by  plaintiff's  assignors  to  the  Baker 
Loan  &  Trust  Company,  by  which 
course  it  was  transmitted  to  the 
Bank  of  North  Fork  at  Hotchkiss, 
Colorado.  A  draft  for  the  purchase 
price  accompanied  the  bill  of  lading, 
and  the  instructions  given  to  the 
Hotchkiss  bank  required  it  to  insist 
upon  payment  of  the  draft  before 
surrender  of  the  bill  of  lading. 

The  goods  in  each  case  reached 
Hotchkiss  over  the  lines  of  the 
Denver  &  Rio  Grande  Railroad 
Company.  It  is  conceded  that  this 
carrier  notified  Pierce  &  Maternes, 
and  that  Pierce  &  Maternes  failed 
to  take  up  the  bills  of  lading.  The 
defendant  alleges  in  its  answer  that 
these  purchasers  promised  from 
day  to  day  that  they  would  secure 
the  bills  of  lading  aijd  accept  deliv- 


ery of  the  goods,  but  no  evidence 
was  offered  in  support  of  this  al- 
legation. No  notice  was  given  plain- 
tiff's assignors  of  the  nondelivery 
of  the  goods,  and  on  September  26th 
they  applied  to  the  defendant  at 
Baker  to  send  a  tracer  after  the 
shipments.  On  the  following  day, 
September  27th,  they  were  notified 
that  the  box  shooks  were  still  un- 
delivered at  Hotchkiss.  The  shooks 
were  suitable  for  the  making  of 
peach  boxes,  and  for  no  other  pur- 
pose. At  the  time  when  they 
reached  Hotchkiss,  the  evidence 
satisfactorily  shows  an  active  mar- 
ket for  peach  boxes,  justifying  the 
conclusion  that,  if  plaintiff's  assign- 
ors had  been  promptly  notified  they 
could  have  disposed  of  the  goods. 
About  September  15th  the  peach 
crop  in  that  part  of  Colorado  was 
destroyed  by  frost,  and  thereafter 
the  box  shooks  were  unsalable.  By 
the  time  plaintiff's  assignors  were 
notified  of  the  nondelivery  of  the 
goods,  considerable  charges  had  ac- 
cumulated against  them  for  freight 
and  demurrage.  Plaintiff's  assign- 
ors refused  to  pay  these  charges. 
The  railroad  company  thereupon 
stored  the  goods  in  the  vicinity  and 
sold  them  during  the  following  sea- 
son, accounting  to  plaintiff's  assign- 
ors for  the  net  proceeds,  which  were 
received  under  a  stipulation  that 
plaintiff  should  not  be  prejudiced 
thereby  in  this  litigation. 

Plaintiff  claims  the  right  to 
charge  the  defendant  with  the  dere- 
liction of  its  connecting  carrier,  un- 
der the  Carmack  Amendment  to  the 
Interstate  Commerce  Law.  The  jury 
found  for  plaintiff  in  the  invoice 
value  of  the  shipments,  less  the 
sums  which  had  been  paid  plain- 
tiff's assignors  on  the  sale  of  the 
box  shooks  in  1913.  The  defendant 
appeals. 

Messrs.  William  D.  Riter  and  James 
H.  Nichols  for  appellant. 

Mr.  John  L.  Rand  for  respondent. 

McCamant,  J.,  delivered  the  opin- 
ion of  the  court : 

Paintiff's  right  of  action  in  this 
case  is  based  wholly  on  its  conten- 
tion that,  where  goods  cannot  be  de- 
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livered  by  a  terminal  carrier  in  ac- 
cordance with  the  contract  of  trans- 
portation, the  duty  devolves  on 
such  carrier  to  notify  the  owner  of 
the  goods,  whether  he  be  consignor 
or  consignee.  This  principle  is 
challenged  by  counsel  for  defend- 
ant. The  liability 
ity'o*f*  i^itfai""  ^f  ^^  initial  carrier 
r"rm*'k"**'  under  the  Carmack 
Amendment.         Amendment  is  only 

that  imposed  by  the 
common  law  on  its  connecting  car- 
rier. Adams  Exp.  Co.  v.  Croninger, 
226  U.  S.  491, 511,  57  L.  ed.  314,  44 
L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep. 
148;  Judson,  Interstate  Commerce, 
2d  ed.  §  46.  The  common  law  was 
evolved  before  the  days  of  mail  and 
telegraphs.  We  cannot,  therefore, 
expect  to  find  in  the  common  law 
anything  more  than  a  statement  in 
general  terms  of  the  duties  devolv- 
ing on  a  common  carrier  when  it  be- 
comes impossible  for  the  carrier  to 
deliver  shipments  in  accordance 
with  the  contract  of  carriage. 

The  common-law  principle  is  that 

in  such  case  the  carrier  is  charged 

^  ^    ^  with    the    duty    of 

-duty  to  owner,  ordinary    care  and 

diligence  for  the  protection  of  the 
property  of  the  owner.  4  Elliott, 
Railroads,  2d  ed.  §  1463;  2  Hutch- 
inson, Carriers,  3d  ed.  §  714.  What, 
then,  is  the  duty  which  ordinary 
care  and  diligence,  as  applied  to  the 
conditions  under  which  we  live,  im- 
pose upon  a  terminal  carrier  when 
it  is  unable  to  deliver  a  shipment  at 
the  point  of  destination  ?  The  ship- 
ments so  carried  by  interstate  car- 
riers are  of  great  variety;  some  of 
them  are  perishable,  many  of  them 
fluctuate  in  value,  many  of  them  are 
valuable  only  in  limited  territories 
and  for  short  seasons,  and  their 
marketing  often  requires  special 
skill  and  instruction.  It  is  not  to 
be  expected  that  the  terminal 
agents  of  the  carrier  will  be  ad- 
vised in  all  cases  of  the  value  of  the 
shipments,  or  of  the  proper  method 
of  caring  for  them  and  protecting 
their  owners  from  loss.  The  Inter- 
state Commerce  Commission,  in  the 
case  of  Kehoe  v.  Nashville  C.  &  St. 


L.  R.  Co.  14  Inters.  Com.  Rep.  556, 
556,  said :  ''It  is  in  the  interest  of 
the  public  that  the  consignor  should 
be  promptly  notified  when  the  ship- 
ment is  not  delivered." 

We  think  the  interests  of  the 
carrier  are  subserved'  by  a  rule 
which  requires  notice  to  the  con- 
signor within  a  reasonable  time  aft- 
er the  refusal  or  failure  of  the  con- 
signee to  accept  delivery.  A  rule 
which  requires  such  prompt  notifi- 
cation will  be  of  value  in  releasing 
the  rolling  stock  of  the  carrier  and 
making  it  available  for  future  busi- 
ness. Ordinarily,  a  post-card  noti- 
fication would  be  sufficient. 

There  is  a  conflict  of  authority 
on  the  question  as  noted  by  this 
court  in  Normile  v.  Oregon  R.  & 
Nav.  Co.  41  Or.  177,  182,  69  Pac 
928.  We  think  the  weight  of  au- 
thority sustains  the  principle  that 
in  such  case  the 
carrier  must  exer-  rirfp»e»t:i,tT 
cise    due    diligence  1®  "JlifL 

notify  withm  a 
reasonable  time.  5  Thomp.  Neg.  § 
6622 ;  12  Am.  &  Eng.  Enc.  Law  2d 
ed.  557 ;  Nashville  C.  &  St.  L.  R.  Co. 
v.  Dreyfuss-Weil  Co.  150  Ky.  333, 
150  S.  W.  321 ;  American  Sugar  Ref. 
Co.  V.  McGhee,  96  Ga.  27,  21  S.  E. 
383 ;  Aabama  G.  S.  Co.  v.  McKenzie, 
139  Ga.  410,  45  L.R.A.(N.S.)  18, 
77  S.  E.  647 ;  Michigan  C.  R.  Co.  v. 
Harville,  136  111.  App.  243,  253; 
Carrizzo  v.  New  York,  S.  &  W.  Co. 
66  Misc.  243,  123  N.  Y.  Supp.  173; 
Fine  v.  Barrett,  81  Misc.  234,  142 
N.  Y.  Supp.  533;  Sauer  v.  Lehigh 
Valley  R.  Co.  150  N.  Y.  Supp.  977. 
This  court  is  partially  committed  to 
the  doctrine  of  these  authorities. 
McGregor  v.  Oregon  R.  &  Nav.  Co. 
50  Or.  527,  536,  537,  14  L.R.A. 
(N.S.)  668,  93  Pac.  465.  As  ap- 
plied to  interstate  shipments,  the 
question  is  one  of  Federal  law,  and 
the  Federal  Supreme  Court  is  the 
final  arbiter.  Its  decisions  trend  in 
the  direction  of  the  above  rule.  The 
Thames,  14  Wall.  98,  107,  20  L.  ed. 
804,  806;  North  Pennsylvania  Co. 
V.  Commercial  Nat,  Bank,  123  U. 
S.  727,  734,  31  L.  ed.  287,  290,  8 
Sup.  Ct.  Rep.  266. 
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Circumstances  will  doubtless 
arise  from  time  to  time  which  will 
relieve  the  carrier  from  this  duty; 
as»  for  example,  when  the  owner  of 
the  goods  has  no  place  of  abode. 
But;ler  v.  East  Tennessee  &  V.  R. 
Co.  8  Lea,  82,  84.    The  burden  of 

showing     such     a 

f JiS^r^proof  state  of  facts  de^ 
-ezcwse  for  volves  on  the  <jar- 
iu»tifT^  shipper,  rier.  The  author- 
ities cited  by  the 
defendant  state  no  consistent  rule. 
Some  of  them  hold  that  the  duty  of 
carriers  is  a  variable  duty,  depend- 
ent upon  the  circumstances.  The 
Keystone  v.  Moies,  28  Mo.  243,  246, 
75  Am.  Dec.  128 ;  Manhattan  Rub- 
ber Shoe  Co.  V.  Chicago,  B.  &  Q.  R. 
Co.  9  App.  Div.  172,  41  N.  Y.  Supp. 
88,  85;  Kremer  v.  Southern  Exp. 
Co.  6  Coldw.  856.  Some  of  the  au- 
thorities relied  on  by  defendant  in- 
volve no  question  of  notice.  Fisk  v. 
Newton,  1  Denio,  46,  43  Am.  Dec 
649;  Ginnochio- Jones  Fruit  Co.  v. 
Missouri  K.  &  T.  R.  Co.  158  Mo. 
App.  598,  184  S.  W.  1028.  Others 
of  the  authorities  cited  sustain  de- 
fendant's contentions.  Hudson  v. 
Baxendale,  2  Hurlst.  &  N.  575,  157 
Eng.  Reprint,  287,  27  L.  J.  Exch.  N. 
S.  98,  6  Week.  Rep.  88;  Weed  v. 
Barney,  45  N.  Y.  844,  6  Am.  Rep. 
96.  These  cases  are  out  of  har- 
mony with  the  weight  of  American 
authority,  and,  in  our  judgment, 
are  not  sustained  by  sound  reason- 
ing. 

The  lower  court  charged  the  jury 
in  the  case  at  bar  that  the  terminal 
carrier  was  chargeable  with  the 
duty  of  due  diligence  in  the  protec- 
tion of  the  property  of  plaintiff's 
assignors  and  that,  if  the  jury 
found  that  reasonable  care  of  the 
property  required  notice  to  plain- 
tiff's assignors,  then  the  jury  should 
find  for  plaintiff  on  this  issue.  We 
think  the  charge  of  the  court  was 
more  favorable  to  the  defendant 
than  was  warranted  by  the  law. 

The  defendant  contends  that  the 
aboye  principle  is  inapplicable  to 
this  case,  because  the  goods  were 
consigned  by  the  shipper  to  its  own 
order,    with    directions    to    notify 
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Pierce  &  Maternes;  that  by  this 
method  of  shipment  the  shipper 
made  Pierce  &  Maternes  its  agents 
for  the  purpose  of  receiving  notice ; 
and  that,  when  the  terminal  carrier 
gave  notice  to  Pierce  &  Maternes,  it 
fulfilled  its  duty  in  the  premises. 
This  contention  of  the  defendant  is 
supported  by  the  case  of  Samuel 
Hardin  Grain  Co.  v.  Chicago  &  A. 
R.  Co.  134  Mo.  App.  681,  114  S.  W. 
1117,  1118.  On  this  issue  plaintiff 
relies  largely  on  the  case  of  Nash- 
ville, C.  &  St.  L.  R.  Co.  v.  Dreyf  uss- 
Weil  Co.  150  Ky.  383, 150  S.  W.  821. 
The.  facts  in  this  case  are  closely 
akin  to  those  in  the  case  at  bar. 
Plaintiff  in  the  Kentucky  case 
shipped  goods  from  Paducah,  Ken- 
tucky, to  De  Soto,  Georgia,  con- 
signed to  itself,  with  instructions  to 
notify  R.  E.  Howe.  Howe  was  noti- 
fied by  the  terminal  carrier  and  re- 
fused to  take  the  goods.  The  car- 
rier neglected  to  notify  plaintiff, 
and  while  the  goods  were  held  in 
the  carrier's  warehouse  they  were 
destroyed  by  fire.  The  Kentucky 
court  said:  ''When  the  goods 
reached  De  Soto,  Georgia,  and  R.  E. 
Howe,  on  being  notified  of  their  ar- 
rival, refused  to  accept  them,  it  was 
incumbent  upon  the  carrier  to  notify 
Dreyfuss-Weil  Company  of  this 
fact,  for,  if  they  had  been  notified 
that  their  goods  were  there,  they 
might  have  taken  steps  to  protect 
themselves.  The  bill  of  lading 
showed  that  the  goods  were  the 
property  of  Dreyfuss-Weil  Com- 
pany. The  goods  were  consigned  to 
their  order.  While  there  is  some  con- 
flict in  the  decisions  on  the  subject, 
the  better  rule  is  that,  where  the 
consignee  refuses  to  accept  the 
goods,  the  carrier  must  notify  the 
consignor  of  this  fact  if  the  bill  of 
lading  is  sufficient  to  show  that  he 
is  the  owner  of  the  goods.  This 
rule  has  the  approval  of  the  United 
States  Supreme  Court  and  the  su- 
preme court  of  Georgia.  See  Amer- 
ican Sugar  Ref.  Co.  v.  McGhee,  96 
Ga.  27,  21  S.  E.  888;  Hutehinson, 
Carr.  8d  ed.  §  721.  When  Howe  re- 
fused to  accept  the  goods,  the  car- 
rier held  them  subject  to  the  ship- 
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per's  order,  and  notice  to  the  ship- 
per was  essential  to  his  protection. 
We  therefore  conclude  that  the  Sea- 
board Air  Line,  having  failed  to 
notify  Dreyfuss-Weil  Company  of 
the  refusal  of  Howe  to  accept  the 
goods,  was  liable  to  the  shipper  for 
the  subsequent  destruction  of  the 
goods  while  lying  in  its  warehouse." 

We  think  the  case  last  cited  cor- 
rectly states  the  law.  It  appears 
from  the  books  that  goods  are  fre- 
quently shipped,  consigned  to  the 
order  of  the  shipper,  with  instruc- 
tions to  notify  someone  for  whom 
the  goods  are  intended.  North 
Pennsylvania  R.  Co.  v.  Commercial 
Nat.  Bank,  123  U.  S.  727,  736,  31 
L.  ed.  287,  290,  8  Sup.  Ct.  Rep.  266 ; 
4  Elliott,  Railroads,  1427,  1530;  4 
R.  C.  L.  p.  842.  The  purpose  of 
shipping  in  this  manner  is  plain ;  it 
is  the  intention  of  the  shipper  in 
every  such  case  to  exact  payment  of 
the  purchase  price  of  the  goods  on 
delivery.  In  the  case  at  bar  plain- 
tiff proved,  without  objection  from 
the  defendant,  a  general  custom  to 
ship  in  this  manner,  when  the  ship- 
per is  unwilling  to  extend  credit  to 
the  purchaser  by  whom  the  goods 
are  ordered.  The  answer  shows  af- 
firmatively that  the  purpose  and  ef- 
fect of  shipping  in  this  manner 
were  understood  by  the  defendant. 

The  defendant  contends  that  it 
should  be  relieved  of  the  duty  to 
notify  in  the  case  at  bar,  because 
there  was  no  evidence  tending  to 
show    that    the    terminal    carrier 

knew  the  residence 
iiTnora^^e  of  of  the  consignor. 
S^l'fl'^^St^  •*"    The    effect   of   the 

<lreMM—e  fleet.  _,  i  »  i 

Carmack  Amend- 
ment is  to  treat  a  line  of  connect- 
ing carriers  as  if  they  were  owned 
and  controlled  by  a  single  corpo- 
ration. The  terminal  carrier  is 
chargeable  with  the  knowledge  of 
the  initial  carrier,  and  it  appears 
from  the  record  in  this  case  that 
plaintiff's  assignors  had  many  deal- 
ings with  the  defendant  and  the  de- 
fendant must  have  been  apprised 
of  their  place  of  business.  We 
think,  furthermore,  that  no  carrier 
can  be  held  to  have  fulfilled  its  duty 


of  due  diligence  in  the  matter  of 
notification,  when  it  has  made  no 
effort  to  notify  the  consignor  at  the 
place  where  the  shipment  origi- 
nates. 

There  is  no  evidence  of  a  refusal 
on  the  part  of  Pierce  &  Matemes  to 
receive  the  goods  in  question,  but 
the  pleadings  admit  their  failure 
so  to  do.  The  defendant  contends 
that  this  circumstance  differentia 
ates  the  case  at  bar  from  the  ordi- 
nary case,  and  that  the  terminal 
carrier  was  justified  in  assuming 
from  day  to  day  that  Pierce  & 
Matemes  would  take  the  box 
shoQks,  thus  rendering  notification 
unnecessary.  We  do  not  think  that 
the  duty  of  notification  arises  as  a 
matter  of  law  immediately  on  the 
tender  of  the  goods  to  the  purchas- 
ers, unless  the  purchasers  refuse  to 
accept  them.  On  the  other  hand, 
the  carrier  is  unauthorized  to  ex- 
tend any  appreciable  time  by  way 
of  credit  to  the  purchasers.  The 
fact  that  the  goods  are  consigned  to 
the  order  of  the  shipper  is  evidence 
that  the  shipper  is  unwilling  to  ex- 
tend credit  to  the  purchaser.  The 
principles  of  the  law  of  agency  for- 
bid the  carrier  to  extend  to  the  pur- 
chaser a  credit  which  the  shipper 
was  unwilling  to  grant.  We  think 
the  duty  of  the  carrier  to  notify  is 
analogous  to  the  duty  arising  under 
the  law  merchant  on  the  dishonor  of 
negotiable  paper,  and  that,  there- 
fore,   the    notifica-  .,^,„e  to  fke 

tion     should     not   be    Brood.— time  for 

deferred  beyond  the  "''"*^' 
day  following  that  on  which  the 
goods  are  offered  to  the  purchaser. 
Plaintiff  finds  no  fault  with  any- 
thing done  by  the  defendant,  basing 
its  right  of  recovery  wholly  on  the 
liability  of  the  defendant  under  the 
Carmack  Amendment,  to  answer  for 
the  fault  of  the  Denver  &  Rio 
Grande  Railroad  Cojnpany,  the 
terminal  carrier.  The  defendant 
contends  that  the  Carmack  Amend- 
ment is  inapplicable  to  such  a  com- 
plaint as  that  made  in  the  case  at 
bar.  The  amendment  in  question, 
in  so  far  as  it  is  material  to  the 
present  case,  is  as  follows:     "That 
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any  common  carrierf  railroad,  or 
transportation  company  receiving 
property  for  transportation  from  a 
point  in  one  state  to  a  point  in  an- 
other state  shall  issue  a  receipt  or 
bill  of  lading  therefor  and  shall  be 
liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by 
any  conunon  carrier,  railroad,  or 
transportation  company  to  which 
such  property  may  be  delivered  or 
over  whose  line  or  lines  such  prop- 
erty may  pass."  34  Stat,  at  L.  595, 
chap.  3591,  Comp.  Stat.  §  8604a,  4 
Fed.  Stat.  Anno.  2d  ed.  p.  499. 

The  defendant  cites  Norfolk  & 
W.  R.  Co.  V.  Stuart's  Draft  Mill.  Co. 
109  Va.  184,  63  S.  E.  417 ;  Hogan 
Mill.  Co.  V.  Union  P.  R.  Co.  91  Kan. 
783,  139  Pac.  397.  These  authori- 
ties seem  to  sustain  the  defendant's 
contention,  but  the  construction  of 
this  statute  is  a  Federal  question, 
and  the  United  States  Supreme 
Court  has  construed  it.  New  York, 
P.  &  N.  R.  Co.  V.  Peninsula  Produce 
Exch.  240  U.  S.  34, 37,  60  L.  ed.  511, 
514,  L.R.A.1917A,  193,  36  Sup.  Ct. 
Rep.  231.  This  was  an  action  for 
damages  arising  from  delay  in  the 
transportation  of  merchandise.  It 
was  contended  that  the  initial  car- 
rier was  not  liable,  inasmuch  as  no 
injury  had  been  done  to  the  goods, 
and  the  case  therefore  fell  without 
the  operation  of  the  amendment. 
The  court  said:  "We  need  not  re- 
view at  length  the  considerations 
which  led  to  the  adoption  of  this 
amendment.  These  were  stated  in 
Atlantic  Coast  Line  R.  Co.  v.  River- 
side Mills,  219  U.  S.  186,  199-203, 
55  L.  ed.  167,  179-181,  31  L.R.A. 
(N.S.)  7,  31  Sup.  Ct.  Rep.  164. 

It  was  there  pointed  out  that,  along 
with  singleness  of  jate  and  conti- 
nuity of  carriage  in  through  ship- 
ments, there  had  grown  up  the 
practice  of  requiring  specific  stipu- 
lations limiting  the  liability  of  each 
separate  company  to  its  own  part 
of  the  through  route,  and,  as  a  re- 
sult, the  shipper  could  look  to  the 
initial  carrier  for  recompense  only 
'for  loss,  damage,  or  delay'  occur- 
ring on  its  own  line.    This  'burden- 

4  A.L.R.— 81. 


some  situation'  was  'the  matter 
which  Congress  undertook  to  regu- 
late.' •  .  .  The  rule,  said  the 
court  in  defining  the  purpose  of  the 
Carmack  Amendment,  'is  adapted 
to  secure  the  rights  of  the  shipper 
by  securing  unity  of  transportation 
with  unity  of  responsibility.'  .  .  . 
It  is  now  insisted  that  Congress 
failed  to  accomplish  this  paramount 
object ;  that  while  unity  of  responsi- 
bility was  secured,  if  the  goods  were 
injured  in  the  course  of  transporta- 
tion or  were  not  delivered,  the  stat- 
ute did  not  reach  the  case  of  a  fail- 
ure to  transport  with  reasonable 
despatch.  In  such  case  it  is  said 
that,  although  there  is  a  through 
shipment,  the  shipper  must  still 
look  to  the  particular  carrier  whose 
neglect  caused  the  delay.  We  do  not 
think  that  the  language  of  the 
amendment  has  the  inadequacy  at^ 
tributed  to  it.  The  words,  'any  loss, 
damage,  or  injury  to  such  property,' 
caused  by  the  initial  carrier  or  by 
any  connecting  carrier,  are  compre- 
hensive enough  to  embrace  all  dam- 
ages resulting  from  any  failure  to 
disdiarge  a^  carrier's  duty  with  re- 
spect to  any  part  of  the  transporta- 
tion to  the  agreed  destination.  It  is 
not  necessary,  nor  is  it  natural,  in 
view  of  the  general  purpose  of  the 
statute,  to  take  the  words,  'to  the 
property,'  as  limiting  the  word 
'damage'  as  well  as  the  word 
'injury,'  and  thus  as  rendering  the 
former  wholly  superfluous.  It  is 
said  that  there  is  a  different  re- 
sponsibility on  the  part  of  the  car- 
rier with  respect  to  delay  from  that 
which  exists  where  there  is  a  fail- 
ure to  carry  safely.  But  the  dif- 
ference is  with  respect  to  the  meas- 
ure of  the  carrier's  obligation;  the 
duty  to  transport  with  reasonable 
despatch  is  none  the  less  an  integral 
part  of  the  normal  undertaking  of 
the  carrier.  And  we  can  gather  no  in- 
tent to  unify  only  a  portion  of  the 
carrier's  responsibility." 

The  initial  carrier  was  held  liable 
for  the  damage  sustained.  For  fur- 
ther authoritative  construction  of 
this  legislation,  see  Georgia,  F.  &  A. 
R.  Co.  V.  Blish  Mill.  Co.  241 U.  S.  190, 
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194,  60  L.  ed:  948,  951,  86*  Sup.  Ct. 
Rep.  541,  and  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Dettlebach,  239  U.  S. 
588,  60  L.  ed.  453,  36  Sup.  Ct.  Rep. 
177.  Under  the  construction  which 
has  been  placed  by  the  Federal  Su- 
preme Court  on  the  Carmack  Amend- 
ment, we  are  clear 
that  the  defendant  is 
chargeable  with  the 
neglect  of  the  Den^ 
ver  &  Rio  Grande 
Railroad  Company  to  notify  plain- 
tiff's assignors. 

The  defendant  contends  that  there 
was  error  in  admitting  evidence  of 
the  custom  of  railway   companies 

Appeai-barm-  ^  givo  notice  when 
less  error-evt-  a  Shipment  cannot 
dence  of  eu.tom.  j^    delivered.    The 

evidence  objected  to  tended  only  to 
charge  the  defendant  with  the  duty 
devolving  upon  it  under  the  law, 
and  its  admission  was  therefore 
harmless  error,  if  error  at  all. 

The  defendant  strenuously  con- 
tends that  it  was  the  duty  of  plain- 
tiff's assignors  to  be  present .  at 
Hotchkiss  to  receive  the  goods. 
Many  of  the  authorities  announce 
the  doctrine  that  the  duty  of  the 
consignee  to  receive  and  that  of  the 
carrier  to  deliver  are  correlative 
duties,  equally  binding  on  the  par- 
ties. An  examination  of  these  au- 
thorities discloses  the  fact  that  the 
doctrine  so  announced  is  incidental 
to  the  determination  of  the  ques- 
tion of  when  the  liability  of  the  car- 
i^ier  as  an  insurer  terminates.  It  is 
held  that  the  consignee  cannot  ex- 
tend the  period  in  which  the  carrier 
is  an  insurer  by  failure  to  take  the 
goods  when  the  carrier  is  ready  to 
deliver  them.  2  Hutchinson,  Carr. 
3d  ed.  §  723.    It  does  not  follow  that 

the  failure  of  the 
c?nIiff!ai^Vo'^be'  consigneo  to  take 
?««!«? V-?«-i-        the  goods  works  a 

accept  jToodfl.  «      j,  *=? . 

forfeiture,  or  re- 
lieves the  carrier  of  its  duty  to  exer- 
cise due  diligence  in  caring  for 
them. 

It  is  next  contended  that  the 
bank  at  Hotchkiss  was  the  agent  of 
plaintiff's  assignors,  and  that  there- 
fore the  knowledge  of  the  bank  was 


the  knowledge  of  plaintiff's  assign- 
ors. Inasmuch  as  this  bank  knew 
that  the  drafts  drawn  on  Fierce  & 
Matemes  were  not  taken  up  and  the 
bills  of  lading  were  not  surrend- 
eted^  it  is  argued  that  plaintiff  is 
chargeable  with  this  knowledge.  It 
is  alleged  in  the  complaint  thai 
plaintiff's  assignors  sent  the  re- 
spective drafts,  with  bills  of  lading 
attached,  to  the  Hotchkiss  bank, 
with  proper  instructions.  These  al- 
legations are  admitted  by  the  an- 
swer. We  think  that  the  pleadings 
admit  that  the  Hotchkiss  bank  was 
the  agent  of  plaintiff's  assignors.  3 
R.  C.  L.  pp.  610,  622,  624;  1 
Mechem,  Agency,  2d  ed.  §§  332,  333, 
837 ;  31  Cyc.  1597 ;  Bank  of  Wash- 
ington  V.  Triplett,  1  Pet.  25,  7  L.  ed. 
37;  Wilson  v.  Smith,  3  How.  763, 
769,  770,  11  L.  ed.  820,  822,  823. 

"It  is  a  familiar  and  well-settled 
rule  that,  as  to  third  parties,  notice 
to  an  agent  while  acting  within 
the  scope  of  his  authority  is  notice 
to  the  principal.  But  it  is  equaUy 
as  well  settled  that  such  notice,  in 
order  to  bind  the  principal,  must  re- 
late to  the  business  or  transaction 
in  reference  to  which  the  agent  is 
authorized  to  act  for  and  on  behalf 
of  his  principal,  and  to  matters  over 
which  his  authority  extends :  Story, 
Agency,  §  118;  Mechem,  Agency,  § 
718.  If  it  relates  to  a  matter  over 
which  the  agent  has  no  authority, 
and  concerning  which  he  is  not  au- 
thorized to  act  for  his  principal,  al- 
though he  may  be  an  agent  for  oth- 
er purposes,  it  will  not  affect  the 
principal  or  be  binding  on  him." 
Pennoyer  v.  Willis,  26  Or.  8,  46  Am. 
St.  Rep.  594,  36  Pac.  569. 

The  authority  of  the  Hotchkiss 
bank  extended  only  to  the  collection 
in  each  case  of  the  draft  and  the 
surrender  of  the  bill  of  lading.  It 
had  no  physical  control  over  the 
goods  or  authority  to  deliver  them. 
There  is  no  evidence  that  it  had 
any  knowledge  as  to  the  where- 
abouts of  the  freight,  and,  if  it  had, 
such  knowledge  cannot  be  imputed 
to  plaintiff's  assignors,  because  it 
would  be  without  the  scope  of  the 
agency.    The  goods  should  not  have 


STODDARD  LUMBER  CO.  v.  OREGON-WASHINGTON  R.  &  NAV.  CO.  1283 

(84  Or.  $99,  16S  Pae.  S6S.) 


Principal  and 
acr«nt— knomrl* 
edKe  of  bank 
boldlnar  draft 
with    bill    of 
•ladlngr  attacked. 


been  delivered  by  the  terminal  car- 
rier without  surrender  of  the  bill  of 
lading,  but  our  attention  has  been 
directed  by  the  authorities  cited  in 
the  briefs  of  titiese  parties  to  a  num- 
ber of  cases  where  goods  have  been 
delivered  by  the  carrier  without  de- 
manding the  bill  of  lading.  See,  for 
example,  Georgia,  F.  &  A.  B.  Co.  v. 
Blish  MiU.  Co.  241  U.  S.  190,  60  L. 
ed.  948,  36  Sup.  Ct  Rep.  541.  It 
may  be  that  the  laiowledge  imput- 
able to  plaintiff's  assignors  that  the 
drafts  were  unpaid  and  the  bills  of 
lading  unsurrendered  was  enough 
to  create  suspicion  in  their  minds 
that  the  goods  had  not  been  deliv- 
ered ;  but  we  think  the  doctrine  of 
constructive  notice  is  inapplicable 
to  this  case.  The  defendant's  con- 
necting carrier  neglected  to  notify 
the  shippers.  It  cannot  excuse  its 
neglect  by  showing  that  they  could 
have  secured  the    information    in 

question  by  inquiry 
from  someone  else. 
If  the  shipper  has 
actual  knowledge  of 
the  nondelivery  of 
the  shipment,  the  carrier  will  be  ab- 
solved from  liability.  2  Hutchin- 
son, Carr.  3d  ed.  §  721 ;  Manhattan 
Rubber  Shoe  Co.  v.  Chicago,  B«  &  Q. 
R.  Co.  9  App.  Div.  172,  41  N.  Y. 
Supp.  85 ;  Wien  v.  New  York,  C.  & 
H.  R.  R.  Co.  166  App.  Div.  766,  152 
N.  Y.  Supp.  154.  This  is  as  far  as 
the  authorities  go. 

The  defendant  asked  a  directed 
verdict  as  to  the  third  count  in  the 
complaint,  on  the  ground  that  no 
claim  had  been  presented  with  ref- 
erence to  the  shipment  covered  by 
this  count  until  April  22,  1913.  The 
bill  of  lading  in  question  provided 
that  ^'claims  for  loss,  damage,  or  de- 
lay must  be  made  in  writing  to  the 
carrier  at  the  point  of  delivery  or  at 
the  point  of  origin  within  four 
months  after  delivery  of  the  prop- 
erty^  or,  in  case  of  failure  to  make 
delivery,  then  within  four  montibis 
after  a  reasonable  time  for  deliv- 
ery has  elapsed..  Unless  claims  are 
so  made,  the  carrier  shall  not  be 
liable." 

It  is  true  that  no  formal  bill  stat- 


ing in  dollars  the  damages  of  plain- 
tiff's assignors  was  presented  to  the 
defendant  until  April  22,  1913 ;  but 
under  dates  of  December  19  and 
December  22,  1912,  the  defendant 
was  notified  in  writing  that  plain- 
tiff's assignors    had    camer-notlce 

such  a  claim  and  of  eiaim- 
insisted  upon  its  "««*^»«'^- 
payment.  These  letters  were  spe- 
cific as  to  the  shipment  in  question, 
and  gave  defendant  the  preliminary 
information  necessary  to  a  proper 
investigation  of  the  facts.  These 
letters  were  a  sufficient  assertion  of 
the  claim,  within  the  construction 
placed  upon  the  clause  in  question 
by  the  Federal  Supreme  Court. 
Georgia,  F.  &  A.  R.  Co.  v.  Blish 
Mill.  Co.  supra. 

The  defendant  challenges  the 
correctness  of  the  instruction  given 
by  the  lower  court  on  the  measure 
of  damages :  *'If  you  find  for  plain- 
tiff, the  measure  of  damages  for  you 
to  determine  from  the  evidence 
should  be  the  difference  between 
the  market  value  of  the  goods  at 
Hotchkiss,  Colorado,  at  the  time  the 
owner  should  have  been  notified  of 
their  arrival  and  nondelivery,  if 
due  care  had  been  taken,  and  the 
market  value  the  goods  had  at  same 
place  at  or  about  the  time  the  ship- 
per did  receive  such  notice  and  was 
offered  opportunity  to  receive  the 
goods.  You  will  ascertain  the  value, 
the  market  value  of  the  goods  at 
Hotchkiss,  Colorado,  at  the  time 
when  the  plaintiff's  predecessors 
should  have  had  notice  of  the  non- 
delivery, and  ascertain  the  value  of 
the  goods  when  the  shippers  were 
actually  informed  that  the  goods 
had  been  received  and  not  delivered, 
and  the  difference  in  those  values 
would  be  the  measure  of  damages, 
if  you  find  defendant  was  negligent 
under  the  instructions  heretofore 
given  and  that  the  plaintiff  is  en- 
titled to  damages,  and  from  the 
amount  you  thus  arrive  at,  if  you 
find  for  the  plaintiff,  you  will  de- 
duct the  amount  it  is  admitted  was 
paid  to  the  plaintiff's  predecessors, 
and  state  that  balance  in  your  ver- 
dict." 
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It  is  contended  that  this  instruc- 
tion is  error,  because  there  was  no 
evidence  in  the  record  as  to  the 
market  value  of  the  box  shooks  at 
the  time  when  notice  was  given 
plaintiff's  assignors.  The  record 
sufficiently  shows  the  market  value 
of  the  shooks  at  the  time  when  they 
were  shipped,  but  it  appears  af- 
firmatively that  there  was  no  mar- 
ket for  them  subsequent  to  Septem- 
ber 15,  1912.  The  case  of  Samuel 
Hardin  Grain  Co.  v.  Chicago  &  A. 
B.  Co.  134  Mo.  App.  681,  114  S.  W. 
1118,  sustains  the  defendant's  con- 
tention that  it  is  error  to  instruct 
the  jury  to  measure  damages  by  the 
market  value,  when  there  is  no  evi- 
dence of  market  value.  A  careful 
reading  of  the  foregoing  instruction 
given  by  the  lower  court  indicates 
that  the  court  corrected  himself  as 
to  the  point  in  queai^ion,  and  that 
the  jury  must  have  understood  that 
the  measure  of  damages  would  be 
the  difference  between  the  market 
value  of  the  goods  when  plaintiff's 
predecessors  should  have  had  no- 
tice, and  their  value  when  notice 
wai^  actually  given.  There  was  but 
little  evidence  in  the  record  tending 
to  show  what  was  the  value  of  the 
goods  when  notice  was  given.  One 
of  plaintiff's  witnesses  testified 
that  they  had  some  value,  but  the 
only  testimony  tending  to  fix  this 
value  in  dollars  is  the  amount  which 
was  secured  for  the  box  shooks 
when  sold  under  the  direction  of  the 
Denver  &  Rio  Grande  Railroad 
Company  in  1913.  It  is  apparent 
from  the  verdict  that  the  jury  gave 
credit  for  this  amount,  and  we 
A»»«.i  i»  think,        therefore. 

Appeal— In-  »   _  ' 

•tmctions—  that    the    error,  if 

laarmle.,    error.      ^^^^   j^  ^y^^   instrUC- 

tion  of  the  court,  was  harmless, 
within  the  rule  announced  in  Lem- 
ler  V.  Bord,  80  Or.  224,  228-230, 
156  Pac.  427,  1034. 

There  remains  a  single  question. 
It  is  alleged  in  the  answer,  "that  it 
was  the  shipper's  intention  that 
Pierce  &  Matemes  should  have  at 
least  ten  days  to  take  up  the  bill  of 
lading  after  the  arrival  of  the  car, 
for  it  notified  both  Pierce  &  Mat- 


emes and  the  bank  that  tf  discount 
of  2  per  cent  would  be  allowed  if 
the  draft  were  paid  within  ten 
days." 

As  to  the  first,  second,  and  fourth 
counts  in  the  complaint,  the  testi- 
mony, sustains  this  allegation.  It 
clearly  appears  that  the  three  cars 
of  shooks  referred  to  in  these  counts 
were  sold  on  a  contract  under  which 
Pierce  &  Matemes  were  allowed  ten 
days  in  which  to  make  payment, 
and  were  given  a  cash  discount  of  2 
per  cent  if  they  paid  within  that 
time.  As  to  the  fifth  count,  while 
the  allegation  is  identical,  the  proof 
is  that  the  purchasers  were  allowed 
sixty  days'  time  within  which  to 
make  payment.  The  defendant  is, 
of  course,  limited  to  its  allegations, 
and  cannot  avail  itself  of  proof  un- 
supported by  its  pleading.  The  rec- 
ord, therefore,  would  seem  to  show 
that  Pierce  &  Maternes  were  al- 
lowed ten  days  within  which  to  pay 
the  drafts  and  take  up  the  bills  of 
lading  for  the  cars  reaching  Hotch- 
kiss  August  12th,  14th,  and  23d, 
and  September  4th.  The  terminal 
carrier  was  not  chargeable  with 
neglect  in  failing  to 
piration  of  the  ten  to  MtitT 
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notify  the  shipper  I'^^SSriVr  '"' 
until  after  the  ex- 
days  in  question.  As  to  the  cars 
reaching  Hotchkiss  August  12th, 
14th,  and  23d,  it  was  competent  for 
the  jury  to  find  that  a  notice  given 
the  shipper  at  the  expiration  of  ten 
days  from  the  arrival  of  the  cars 
would  have  averted  the  loss;  but 
such  a  conclusion  cannot  have  been 
reached  by  the  jury  with  reference 
to  the  car  which  reached  Hotchkiss 
on  September  4th.  The  evidence  is 
that  the  market  broke  in  the  middle 
of  September;  it  would  have  taken 
at  least  two  days  for  a  notice  by 
mail  to  reach  plaintiff's  assignors. 
We  think  it  clear,  therefore,  that 
defendant  was  entitled  to  prevail  as 
to  the  cause  of  action  set  up  in  tiie 
fourth  count  of  the  complaint.  If 
the  defendant  had. moved  for  a  di- 
rected verdict  as  to  this  count,  its 
motion  would  have  been  well  taken. 
No  such  motion  was  made,  nor  was 
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the  question  otherwise  raised  in  the 
circuit  court.  This  court  is  exer- 
Appeai-a-e-       c?sing  appellate  ju- 

tSona  not  rained      nSQlCtlOn  ;  itS  prOV- 

ince  IS  to  review 
questions  raised  in  the  lower  court; 
unless  questions  are  raised  there> 
they  are  not  reviewable  here.  Unit- 
ed States  Mortg.  Co.  v.  Marquam, 
41  Or.  391,  405,  69  Pac.  41 ;  State  v. 
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Anderson,    10    Or.    448;    State  v, 
Abrams,  11  Or.  169,  8  Pac.  327. 

On  the  whole  case  the  record  fails 
to  show  reversible  error,  and  the 
judgment  is  affirmed. 

Dismissed  by  the  Supreme  Court 
of  the  United  States,  November  11, 
1918,  248  U.  S.  535,  63  L.  ed.  408, 39 
Sup.  Ct.  Rep.  20. 


ANNOTATION. 

Duty  to  notify  consignor  when  consignee,  or  person  tp  be  notified,  refuses  to 

accept  goods. 


I.  Where  shipper  is  not  consignee: 

a.  General  rule,  1286. 

b.  Where  consignee  did  not,  orig- 

inally,  definitely   refuse   ship- 
ment, 1290. 

This  note  does  not  cover  the  ques- 
tion as  to  the  duty  of  the  carrier  to 
notify  the  consignor  where  it  is  un- 
able to  notify  the  consignee,  or  other 
person  designated,  of  the  arrival  of 
the  goods,  and  it  is  confined  to  cases 
where  the  action  was  against  the  car- 
rier for  damages  arising  from  failure 
to  give  notice. 

I.  Where  shipper  is  not  consignee, 
a.  General  rule. 

The  decisions  are  not  in  entire  har- 
mony as  to  whether  a  carrier,  in  ad- 
dition to  warehousing  a  shipment  con- 
signed to  one  other  than  the  consign- 
or, after  the  consignee's  refusal  to 
receive  it,  owes  the  duty  of  notifying 
the  consignor  of  the  rejection  of  the 
goods. 

In  some  such  cases  it  is  held  that, 
where  the  consignee  refuses  to  accept 
goods,  it  is  the  duty  of  the  carrier 
to  notify  the  consignor  of  the  refusal, 
and  to  hold  the  goods  subject  to  the 
consignor's  order.  American  Sugar 
Ref.  Go.  V.  McGhee  (1895)  96  Ga.  27, 
21  S.  E.  383;  Alabama  G.  S.  R.  Co.  v. 
McKenzie  (1913)  139  Ga.  410,  45 
L.R.A.(N.S.)  18,  77  S.  E.  647;  Michi- 
gan C.  R.  Co.  v.  Harville  (1907)  136 
111.  App.  248;  Edson  Keith  &  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.  (1915)  192 
UL  App.  850;  Nashville,  C.  &  St  L.  R. 


I. — continued. 

c.  Where  consignor  receives  notice 
from  consignee  of  refusal,  1291. 
II.  Rule  where  shipper  is  consignee,  1292. 
III.  Where  consignor's  address  was  un- 
known,  1293. 

Co.  V,  Dreyfuss-Weil  Co.  (1912)  150 
Ky.  333, 150  S.  W,  321 ;  Fine  v.  Barrett 
(1913)  81  Misc.  234,  142  N.  Y.  Supp. 
533;  Sterling  Button  Co.  v.  Barrett 
(1918)  171  N.  Y.  Supp.  326;  Howard  v. 
Old  Dominion  S.  S.  Co.  (1880)  83  N. 
C.  158,  35  Am.  Rep.  571;  Beedy  v. 
Pacey  (1900)  22  Wash.  94,  60  Pac.  56. 

In  Alabama  G.  S,  R.  Co.  v.  McKen- 
zie (1913)  139  Ga,  410,  45  L.R.A. 
(N.S.)  18,  77  S.  E.  647,  an  action 
for  damage  to  a  shipment  of  peaches, 
it  was  held  that,  where  a  consignee 
refused  to  receive  goods,  the  carrier 
was  chargeable  with  the  duty  of  noti- 
fying the  consignor  that  the  goods 
were  held  subject  to  his  order;  that  it 
held  them  as  a  warehouseman  for  the 
consignor,  and  that  it  would  be  a 
breach  of  trust  for  the  carrier  to  sell 
the  goods  without  notice  to  the  con- 
signor, unless  the  stress  of  circum- 
stances was  such  as  to  justify  it  in 
assuming  the  place  of  the  owner,  re- 
specting the  preservation  of  the  goods 
or  the  protection  of  the  owner. 

And  in  American  Sugar  Ref.  Co.  v. 
McGhee  (1895)  96  Ga.  27,  21  S.  E. 
383,  the  court  declared  that,  where 
the  consignee  declines  to  accept  the 
goods,  the  carrier's  liability,  as  such, 
ceases,  and  it  becomes  liable  as  ware- 
houseman only,  and  as  such  is  charge- 
able with  the  duty  of  notifying  the 
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consignor  of  the  consignee's  refusal 
to  accept  the  goods. 

Upon  the  authority  of  this  case  it 
is  stated  in  the  syllabus  in  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Malsby  Co. 
(1918)  22  Ga.  App.  596,  96  S.  E.  710, 
which  is  the  only  opinion,  that  upon 
the  consignee's  refusal  of  a  shipment 
it  becomes  the  duty  of  the  carrier  to 
notify  the  shipper  as  to  the  refusal, 
and  to  hold  the  goods  subject  to  his 
orders,  and  that  the  mere  fact  that  the 
consignee,  upon  rejecting  the  ship- 
ment, may  have  given  verbal  direc- 
tions for  its  return  to  the  consignor, 
would  not  alter  the  rule,  or  amount  to 
a  ratification  by  the  consignee  of  the 
terms  of  the  bill  of  lading  under  which 
the  rejected  goods  were  moved. 

In  Edson  Keith  &  Co.  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (1915)  192  UL  App.  350, 
where,  although  having  nolice  before 
the  arrival  of  a  shipment  that  the  con- 
signee would  not  receive  the  goods, 
the  carrier  placed  them  in  a  ware- 
house and  failed  to  give  notice  of  the 
refusal  to  the  consignor  for  nearly 
two  months,  there  was  held  a  breach 
of  the  carrier's  contract  which  ren- 
dered it  liable  for.  the  loss  resulting 
from  the  delay  in  the  return  of  the 
shipment  to  the  consignor,  who  or- 
dered its  return  after  finally  receiving 
notice  of  its  nonacceptance  by  the  con- 
signee. 

And  in  Fine  v.  Barrett  (1918)  81 
Misc.  234,  142  N.  Y.  Supp.  583,  an  ac- 
tion by  the  consignor  against  carrier 
for  loss  from  depreciation  in  the  value 
of  the  goods,  it  was  held  that,  the  con- 
signee having  refused  to  accept  the 
goods,  claiming  never  to  have  ordered 
them,  it  was  not  enough  for  the  car- 
rier to  store  the  goods  merely,  but 
that  it  was  required,  as  a  part  of  its 
contract,  to  exert  reasonable  effort  to 
inform  the  consignor  of  the  refusal. 
The  court  observed  that  it  could  not 
be  said  that  the  New  York  cases  had 
gone  so  far  as  to  assert  that  it  is  in- 
variably the  duty  of  the  carrier  to 
notify  the  consignor;  whether  or  not 
the  carrier  should  give  notice  depends 
upon  the  circumstances  of  the  par- 
ticular case,  but,  as  applied  to  the 
facts  of  the  instant  case,  the  court  ap- 
proved the  statement  in  Hutchinson  on 


Carriers  (§  721,  p.  806) »  in  which  the 
author  says:  ''But  the  better  opinion 
would  seem  to  be  that  the  carrier 
would  be  bound  to  presume,  from  such 
refusal,  that  the  consignor  was  still 
the  owner  of  the  goods,  and  that,  to 
relieve  himself  from  his  responsibility 
as  carrier,  it  would  be  necessary  for 
him  to  store  them,  either  in  his  own 
warehouse,  or  with  some  responsible 
warehouseman,  and  give  notice  of  the 
fact  to  such  consignor  or  owner." 

And  in  Sterling  Button  Co.  v.  Bar- 
rett (1918)  171  N.  Y.  Supp.  326,  an 
action  for  breach  of  the  carrier's  con- 
tract, where  the  consignee  refused  to 
accept  goods,  it  was  held  that  the  pre- 
sumption that  the  consignee  was  the 
owner  was  destroyed,  and  that  it  be- 
came the  carrier's  duty  to  use  reason- 
able efforts  to  inform  the  consignor 
of  the  refusal,  and  that  there  was  a 
failure  to  discharge  this  duty  where, 
although  the  consignor's  name  was  not 
on  the  package,  the  carrier  made  no 
claim  that  it  was  not  aware  of  the  con- 
signor's address,  and  made  no  re- 
sponse to  letters  from  the  latter. 

And  in  Howard  ▼.  Old  Dominion  S. 
S.  Go.  (1880)  88  N.  C.  1^8,  85  Am.  Rep. 
571,  it  was  held  that,  where  the  con- 
signee declines  to  receive  the  goods, 
the  carrier  still  owes  the  duty  to  take 
care  of  them,  at  least  for  a  reason- 
able time,  and  communicate  with  the 
owner;  and  in  that  case  the  carrier 
was  held  liable,  where,  after  the  con- 
signee's refusal  to  accept  goods,  no 
notice  was  given  the  consignor^  and 
they  were  left  on  a  river  bank,  and  the 
freight  charges  were  subsequently  ac- 
cepted from  a  stranger,  who  took  the 
goods  away  without  the  carrier's  ob- 
jection. 

And  the  eourt  in  Landsberg  v.  Dins- 
more  (1873)  4  Daly  (N.  Y.)  490,  stated 
that  they  were  of  the  opinion  that 
ordinarily  it  would  be  the  duty  of  the 
carrier  to  notify  the  consignor  within 
a  reasonable  time  of  the  refusal  of 
the  consignee  to  receive  goods,  but 
in  that  case,  as  the  bill  of  lading  pro- 
vided that  the  carrier,  in  case  of  c.  o. 
d.  shipments,  should  keep  the  package 
for  thirty  days  for  the  purpose  of  col- 
lecting the  price  of  the  goods,  it  was 
held  not  liable  for  their  destruction 
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by  fire,  not  due  to  the  carrier's  negli* 
firence,  which  occurred  within  thirty 
days  from  the  refusal  of  the  firm, 
in  whose  care  they  were  shipped  to 
the  consignee,  to  receive  and  pay  for 
the  goods,  although  no  notice  was 
given  to  the  consignor  during  the  in- 
terval. 

In  Fishman  v.  Piatt  (1904)  90  N.  Y. 
Supp.  354,  where,  after  the  consignee's 
refusal  to  receive  goods,  the  carrier 
stored  them,  and  had  given  no  notice 
to  the  consignor  of  the  consignee's 
refusal  to  receive  them  at  the  time  the 
former  made  a  claim,  which  was  about 
four  months  after  the  goods  were 
shipped,  the  facts  were  held  not  to 
show  a  conversion  by  the  carrier,  since 
they  merely  showed  a  delay  in  send- 
ing notice  of  the  consignee's  refusal, 
the  court  stating  that  the  plaintiff  had 
mistaken  his  fomi  of  action,  implying 
that  a  recovery  might  be  had  for  negli- 
gence. 

No  attempt  has  been  made  to  gather 
cases  like  The  Eddy  (Mordecai  v. 
Lindsay)  (1866)  6  Wall.  (U.  S.)  481, 
18  L.  ed.  486,  and  The  Maria  White 
(1869)  1  Hask.  204,  Fed.  CAs.  No. 
9,088,  which,  in  defining  the  duty  of 
a  carrier  where  acceptance  has  been 
refused,  state  in  the  alternative  that 
the  carrier  should  notify  the  consignee 
or  owner  that  the  goods  are  held  in 
stdtage. 

In  some  cases  in  which  the  shipper 
is. not  the  consignee,  it  is  held  that 
the  duty  of  the  carrier  to  notify  the 
consignor  of  the  consignee's  refusal 
to  accept  a  shipment  is  a  variable  one, 
depending  on  the  circumstances  of  the 
case,  and  that  there  is  a  duty  to  give 
notice  only  where,  under  the  circum- 
stanceSy  reasonable  care  requires  it. 
Wien  V.  New  York  C.  &  H.  R.  R.  Co. 
(1916)  166  App.  Div.  766,  152  N.  Y. 
Supp.  154 ;  Carrizzo  v.  New  York,  S.  & 
W.  R.  Co.  (1911)  145  App.  Div.  566, 
129  N.  Y.  Supp.  914;  Kremer  v.  South- 
ern Exp.  Co.  (1869)  6  Coldw.  (Tenn.) 
356;  Hudson  v.  Baxendale  (1857)  2 
Hurlst.  &  N.  575,  157  Eng.  Reprint, 
287,  27  L.  J.  Exch.  N.  S.  93,  6  Week. 
Rep.  88. 

In  Kremer  v.  Southern  Exp.  Co. 
(1869)  6  Coldw.  (Tenn.)  356,  an  ac- 
tion by  the  consignor,  where  a  ship- 


ment of  winter  underwear  was  made 
c.  o.  d.,  and  upon  its  arrival  the  con- 
signee refused  it,  and  the  carrier 
stored  it  and  gave  no  notice  to  the 
consignor  until  about  three  weeks  had 
elapsed,  and  then  only  in  response  to 
the  consignor's  inquiry,  it  was  held 
not  liable  for  a  failure  to  give  notice. 
The  court  said :  "When  goods  sent  by 
a  common  carrier  have  arrived  at  their 
destination  and  been  tendered  to  and 
refused  by  the  consignee,  the  contract 
for  their  carriage  has  been  performed. 
The  carrier  may  then  retain  or  store 
the  goods  for  the  use  of  the  owner; 
but,  if  he  retain  the  custody  of  them, 
it  is  as  depositary  and  not  as  carrier. 
As  such  depositary,  there  being  .no 
agreement  for  compensation,  he  is  lia- 
ble only  for  gross  negligence  in .  re- 
gard to  them.  But  he  has  not  the  right 
to  abandon  the  goods  to  destruction^ 
or  unnecessarily  to  expose  them  to 
loss  or  damage.  And  there  might  pos- 
sibly be  cases  in  which  the  nature  of 
the  property  conveyed,  or  the  circum- 
stances attending  the  pafl^icular  case, 
would  render  it  a  want  of  ordinary 
care  and  diligence  to  fail  to  give  no- 
tice to  the  consignor  of  the  nonaccept- 
ance  of  the  property  by  the  consignee. 
But,  if  the  obligation  to  give  such 
notice  exists  in  any  case,  it  arises  not 
from  the  contract  of  carriage,  but 
from  the  fact  that,  the  goods  being 
lawfully  in  the  custody  of  the  carrier 
for  a  particular  purpose,  and  that  pur- 
pose having  failed  through  an  unfore- 
seen contingency,  the  law  throws  up- 
on the  party  who  has  assumed  the 
custody  the  duty  of  exercising  reason^ 
able  diligence  to  protect^the  property 
so  long  as  his  custody  continues.  But 
there  is  no  rule  of  law  which  requires 
the  carrier  to  give  such  notice  in  ordi- 
nary cases.  The  fact  that  the  prop- 
erty transported  has  fluctuated,  or  is 
liable  to  fluctuate,  in  price,  would  not, 
ordinarily,  take  the  case  out  of  the 
general  rule.  Such  fluctuations  are 
constant,  and  within  the  contempla- 
tion of  all  business  men.  The  liability 
of  the  carrier  for  failure  to  give  such 
notice  could  only  arise  where  such 
failure  would  be  evidenee  of  gross 
negligence  on  his  part,  in  the  dis- 
charge of  the  duty  above  mentioned. 
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of  protecting  the  property  in  his  cus- 
tody. And  there  might  be  cases,  as, 
for  instance,  the  undertaking  to  trans- 
port and  demand  pajrment  of  a  bill* 
or  note,  in  which  ,an  undertaking 
would  be  implied  from  the  contract 
of  agency,  to  give  the  notices  neces- 
sary in  case  of  nonpayment,  to  bind 
the  indorsers.  I  do  not  think  that  the 
fact  that  the  express  company,  in  the 
present  instance,  assumed  the  duty  of 
collecting  the  price  of  the  goods,  in 
addition  to  its  duty  as  a  carrier,  adds 
to  or  ^qualifies  its  obligation  as  to  giv- 
ing notice  of  nonacceptance.  A  duty 
of  agency  was  thereby  superadded  to 
the  obligation  to  transport  and  de- 
liver; but  a  general  agency  was  not 
created  thereby." 

And  in  Hudson  v.  Baxendale  (1857) 
2  Hurlst.  &  N.  575,  157  Eng.  Reprint, 
237,  27  L.  J.  Exch.  N.  S.  93,  6  Week. 
Rep.  83,  it  was  held,  in  an  action 
against  the  carrier,  that  it  was  pot 
the  latter's  duty,  as  a  matter  of  law, 
to  give  notice  to  the  consignor  of  the 
consignee's  refusal  to  accept  goods, 
but  that  the  true  rule  was  that,  when 
a  consignee  refuses  to  accept  a  ship- 
ment, the  carrier  must  conduct  him- 
self as  a  reasonable  man  would  do, 
that  the  question  what  is  reasonable  is 
one  of  law,  and  that  whether  the  facts 
bring  the  case  within  the  rule  of  law 
is  a  question  for  the  jury.  In  this 
case  the  jury  found  that  the  carrier 
had  done  what  was  reasonable  under 
the  circumstances,  where,  after  the 
consignee's  refusal  to  accept  the  prop- 
erty, it  was  placed  in  a  warehouse  and 
remained  there  until  the  consignor's 
traveling  repVesentative,  about  three 
months  later,  when  again  visiting  the 
consignee,  learned  of  his  refusal  to  re- 
ceive the  property. 

In  Wien  v.  New  York  C.  &  H.  R.  R. 
Co.  (1915)  166  App.  Div.  766,  152  N. 
Y.  Supp.  154,  the  court  said  that  the 
general  rule  is  well  settled  in  New 
York  that  the  common-law  liability  of 
the  carrier  ends  when  the  goods  reach 
their  destination  and  the  consignee 
has  had  a  reasonable  time,  after  no- 
tice, to  accept  them,  and  fails  to  do 
so,  or  refuses  to  accept  them,  and  that 
thereupon  the  liability  of  the  carrier 
as  a  warehouseman  commences,  and 


that  no  duty  devolves  upon  the  car- 
rier as  a  matter  of  law, — at  least, 
where  the  consignee  appears  presump- 
tively to  be  the  owner, — ^to  notify  the 
consignor  of  the  refusal  of  the  con- 
signee to  accept  the  goods,  unless,  un- 
der the  circumstances  of  the  particu- 
lar case,  reasonable  care  requires  it. 
The  court  in  this  case  held  that,  even 
assuming  for  the  purposes  of  the  case 
that  it  was  the  duty  of  the  final  car- 
rier to  notify  the  consignor  of  the  con-  ^ 
signee's  refusal  to  receive  the  goods, 
yet  no  liability  could  be  predicated  on 
that  ground  in  the  case  at  bar,-  as  it 
appeared  that  the  consignee  was  duly 
notified  and  refused  to  accept  the 
goods,  and  that  they  were  properly 
stored,  and  that  the  consignor  was 
notified  by  the  consignee  that  it  had 
refused  to  accept  the  goods. 

This  case  was  cited  in  Markowitz  v. 
New  York  C.  R.  Co.  (1918)  172  N.  Y. 
Supp.  233,  as  modifying  the  rule  in 
Sauer  v.  Lehigh  Valley  R.  Co.  (1915) 
150  N.  Y.  Supp.  977,  to  the  effect  that 
in  the  absence  of  any  notation  or  di- 
rection in  the  bill  of  lading,  if  the 
consignee  refuses  to  accept,  the  car- 
rier is  bound  to  presume  that  the  con- 
signor is  the  owner,  and  to  give  no- 
tice of  the  refusal.  The  court,  in  the 
Markowitz  Case,  states  that  the  true 
rule  established  in  the  Wien  Case  was 
that  no  such  presumption  arises  from 
the  consignee's  refusal,  and  that  no 
duty  rests  upon  the  carrier,  as  a  mat- 
ter of  law,  to  notify  the  consignor, 
unless,  under  the  circumstances  of 
the  particular  case,  reasonable  care 
requires  it.  It  was  held  in  the  Marko- 
witz Case  that  if  it  was  assumed  that 
the  consignee's  bankruptcy  and  re- 
fusal to  receive  the  goods  constituted 
a  special  circumstance,  requiring  the 
carrier  in  the  exercise  of  due  care  to  ' 
give  notice  to  the  consignor, — a  ques- 
tion which  the  court  did  not  decide, — 
yet  the  bankruptcy  occurred  some  six 
weeks  after  the  arrival  of  the  goods, 
and  there  was  no  evidence  that  the 
carrier  had  notice  of  it;  but  that,  even 
if  it  had,  a  loss  because  the  goods 
were  specially  made  for  the  con- 
signee, and  had  no  market  value,  could 
not  possibly  be  due  to  any  failure  to 
give  notice. 
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In  Sauer  v.  Lehigh  Valley  R.  Co. 
(N.  ¥•)  supra,  referred  to  in  the  pre- 
ceding case,  the  coart  repeats  the 
statement  in  Hutchinson  on  Carriers, 
quoted  in  the  Fine  Case  (1913)  81 
Misc.  234,  142  N.  Y.  Supp.  538,  supra, 
but  merely  held  that  the  question 
whether  the  carrier  was  negligent  in 
failing  to  notify  the  consignor  of  the 
consignee's  refusal  to  accept  the  ship- 
ment was  one  of  fact,  upon  evidence 
tending  to  show  that,  had  the  defend- 
anty  in  the  exercise  of  reasonable  care, 
notified  the  shipper  by  mail  of  the 
consignee's  refusal,  which  would  have 
required  but  one  day's  time,  the  neces- 
sity for  the  sale  of  the  tomatoes  by  the 
carrier,  which  took  place  four  days 
after  arrival,  might  have  been  avoided. 

In  Carrizzo  v.  New  York,  S.  &  W. 
R.  Co.  (1911)  145  App.  Div.  566,  129 
N,  Y.  Supp.  914,  reversing  (1910)  66 
Misc.  243,  123  N.  Y.  Supp.  173,  where 
the  carrier  refused  to  deliver  a  ship- 
ment to  the  consignee  until  he  paid 
demurrage  charges  claimed,  which  he 
refused,  it  was  held  error,  in  an  action 
by  the  consignor  for  the  value  of  the 
shipment,  to  charge  that  it  was  the 
carrier's  duty  to  notify  the  shipper 
within  a  reasonable  time  of  the  situa- 
tion which  had  arisen,  the  court  stat- 
ing that  whether  that  duty  rested  on 
the  carrier  was,  at  least,  a  question 
for  the  jury. 

The  court  in  Adler  v.  Weir  (1905) 
49  Misc.  134,  96  N.  Y.  Supp.  736,  re- 
frained from  deciding  whether  a  duty 
rested  on  the  carrier  to  notify  a  con- 
signor of  the  consignee's  refusal  to 
accept  goods,  but  held  that,  assuming 
that  there  was  such  a  duty,  the  failure 
to  give  notice  was  not  the  proximate 
cause  of  the  loss  of  the  goods  by  theft. 
With  reference  to  the  duty,  it  said: 
"While  it  has  not  been  flatly  deter- 
mined in  this  state  that  notice  under 
any  and  all  circumstances  to  the  con- 
signor by  the  carrier  is  not  required, 
the  cases  cited  containing  expressions 
looking  that  way  seem  to  be  cases 
where  the  consignor  had  been  other- 
wise apprised  of  the  fact,  or  where 
there  had  not  been  a  complete  refusal 
to  accept  by  the  consignee." 

In  Mull  V.  Pennsylvania  R.  Co. 
(1909)  88  Pa.  Super.  Gt.  416,  where 


the  delivery  of  a  shipment  of  coal  was 
vrithout  any  qualification,  and  the  con- 
signor parted  with  his  title,  and  there 
was  nothing  to  justify  a  stoppage  in 
transit,  and  on  its  arrival  the  con- 
signee notified  the  carrier  that  a  pur- 
chaser could  not  be  secured  for  the 
coal,  and  authorized  the  carrier  to  sell 
it  to  cover  its  charges,  and  less  than 
the  amount  of  the  charges  was  real- 
ized on  the  sale,  it  was  held  that  the 
consignor  could  not  recover,  in  an  ac- 
tion based  on  the  carrier's  failure  to 
notify  him  of  the  consignee's  refusal 
to  accept  the  shipment. 

The  view  has  been  adopted  by  the 
Interstate  Commerce  Commission  that 
a  notice  by  a  carrier's  local  agent  to 
its  proper  officer,  and  by  the  latter  to 
the  carrier  from  whom  the  shipment 
was  received,  who  in  turn  notifies  the 
consignor,  is  sufficient.  The  Inter- 
state Commerce  Commission,  in  Kehoe 
V.  Nashville,  C.  &  St.  L.  R.  Co.  (1908) 
14  Inters.  Com.  Rep.  (Fed.)  555,  re- 
fused to  formulate  a  rule  under  which 
a  carrier  could  not  charge  demurrage 
on  a  rejected  shipment  before  the  ship- 
per was  notified  of  the  rejectment, 
saying:  "While  it  is  probably  in  the 
interest  of  the  public  that  the  con- 
signor should  be  promptly  notified 
-v^hen  the  shipment  is  not  delivered, 
and  while  the  Conunission  would  favor 
any  reasonable  regulation  in  that  re- 
gard, yet  it  is  doubtful  whether  the 
method  now  in  effect  by  the  Central 
of  Georgia  Railway  would  be  improved 
upon  the  adoption  of  the  suggestions 
of  complainants.  The  practice  of  the 
carrier,  as  outlined  above,  is  to  have 
the  local  agent  immediately  communi- 
cate with  one  of  the  general  officers  of 
the  delivering  company,  who  takes  the 
matter  up  through  the  proper  chan- 
nels for  adjustment.  It  is  very  ques- 
tionable whether  it  would  be  in  the 
interest  of  the  public  for  this  respon- 
sibility to  be  placed  upon  the  local 
agent.  He  is  often  an  employee  of 
very  limited  experience,  and  it  is 
doubtful  whether  good  results  would 
follow  from  having  him  notify  con- 
signors directly,  all  over  the  United 
States  and  Canada,  when  a  shipment 
is  either  refused  or  there  is  no  con- 
signee to  receive  it    When  it  is  bornfO 
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in  mind  that  here  are  hundreds  of 
thousands  of  shipments  made  through- 
out the  country  in  the  course  of  a  year, 
and  with  the  thousands  of  shipments 
each    year    undelivered,    it    may    be 
easily    realized    what    complications 
might  arise  from  such  a  rule  as  is 
suggested.    Often  the  local  agent  does 
not  know  who  the  consignor  is.    Often 
the  title  to  the  property  changes  hands 
subsequent   to   the   shipment.     If   it 
were  required  that  a  telegram  be  sent 
to  every  consignor  where  the  shipment 
is  refused,  there  would  inevitably  arise 
a  question  as  to  who  should  pay  for 
the  telegram.    Some  consignors  would 
not  care  for  the  notice.    If  the  notice 
were  limited  to  those  who  notified  the 
railroad  that  they  wish  such  notice, 
there  would  be  often  a  dispute  as  to 
whether  it  was  sent  and  when  it  was 
received.    Should  the  request  for  no* 
tice  be  sent  to  the  general  office  of  the 
delivering  carrier,  or  to  the  local  agent, 
or  should  the  notice  be  given  to  the 
originating  carrier?    Again,  it  would 
hardly  be  true  that  the  consignor  would 
give  such  request  for  notice  to  the 
carrier  unless  he  were  in  doubt,  when 
he  made  i^e  shipment,  that  the  con* 
signee  would  accept  the  freight.  Ordi- 
narily, shippers  would  presume  that 
their  consignees  were  bona  fide,  ai\d 
would  receive  the  shipment.    For  the 
class  of  consignors  who  ship  goods 
practically  on  approval,  it  is  open  to 
question  whether,   in  tiieir  interest, 
a  special  rule  should  be  made  that  they 
shall  receive  special  notice.     In  the 
vast  majority  of  shipments  over  rail- 
roads, the   consignees   are  definitely 
known,  and  they  have  no  interest  in 
the  question  here  involved.    Under  all 
the  circumstances  of  this  case,  the 
Commission  is  of  opinion  that  no  such 
showing  has  been  made  as  warrants  it 
in  practically  entering  an  order  which 
would    revolutionize   the   method    of 
handling    undelivered    shipments    of 
freight.    It  seems  to  us  that  the  prac** 
tice  of  the  Central  of  Georgia  Railway 
is  reasonably  expeditious,  and  if  for 
any  reason  the  owner  of  the  property 
suffers  damage,  by  any  unreasonable 
delay  on  the  part  of  the  carrier  in  ad- 
vising that  the  freight  is  undelivered, 
svch  owner  has  a  remedy  at  law.' 


y> 


In  Gibson  v.  American  Merchants* 
Union  Exp.  Co.  (1874)  1  Hun  (N.  Y.) 
387,  there  is  an  intimation  that  a  car- 
rier may  not  be  bound  to  notify  the 
consignor  of  the  consignee's  refusal 
to  receive  goods,  in  the  absence  of  a 
contract,  or  direction ;  but  that  intima- 
tion was  based  on  the  conclusion  in 
Weed  V.  Barney  (1871)  45  N.  Y.  344, 
6  Am.  Rep.  96,  infra,  I.  b,  where  there 
was  not  originally  a  definite  refusal 
by  the  consignor  to  accept  the  goods. 

b.  Where  consignee  did  not,  origln^My, 
definitely  refuse  shipment. 

The  carrier's  failure  to  give  imme- 
diate notice  has  been  held  not  to  be  a 
breach  of  duty,  where  the  consignee 
did  not  at  first  absolutely  refuse  the 
shipment,  but  gave  the  carrier  to  un- 
derstand that  he  would  shortly  ac- 
cept it. 

Thus,  in  Weed  v.  Barney  (1871)  45 
N.  Y.  344,  6  Am.  Rep.  96,  where  the 
only  provision  relative  to  notice  was 
a  direction  on  an  envelop  containing 
the  invoices,  to  the  defendant's  agents, 
to  notify  the  originating  office  if  the 
goods  were  refused,  the  express  com- 
pany was  held  not  liable  for  the  de- 
struction of  the  goods,  not  resulting 
from  its  negligence,  while  they  were 
being  held  by  the  comipany  for  de- 
livery to  the  consignee,  who  had  not 
refused  the  goods,  but  had  promised 
to  receive  tiem  and  pay  the  C.  0.  D. 
charges,  and  its  delay  in  so  doing  was 
not  unusual. 

This  case  was  relied  on  in  Grossman 
V.  Fargo  (1876)  6  Hun  (N.  Y.)  310,  in 
which  the  omission  of  the  carrier  to 
notify  the  consignor  of  the  nonaccept- 
ance  of  the  goods  by  the  consignee  was 
held  to  create  no  liability  against  the 
carriBr,  where  the  consignee  of  the 
express  package  did  not  receive  it  be- 
cause of  his  inability  to  pay  the  ex- 
press charges,  but  promised  several 
times  in  about  three  weeks  to  make 
pajrment,  at  the  end  of  which  time  the 
property  was  destroyed  by  fire. 

And  in  Levy  v.  Weir  (1902)  38  Misc. 
861,  77  N.  Y.  Supp.  917,  an  action 
against  a  carrier  for  conversion  and 
negligence,  there  was  held  to  have 
been  no  negligence  by  the  carrier  in 
not  giving  immediate  notice  to  the 
consignor,   where  the  consignee  did 
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not  at  first  absolutely  refuse  to  receive 
the  goods,  but  promised  to  call  for 
them  within  a*  short  time,  but  finally 
refused  them,  and  upon  such  refusal 
the  carrier  promptly  notified  the  con* 
signor. 

In  American  Merchants'  Union  Exp, 
Co.  V,  Wolf  (1875)  79  111.  430,  where 
a  C.  0.  D.  express  shipment  of  uniforms 
for  use  in  a  political  campaign  was 
made,  and  the  consignee  at  first  stated 
that  he  did  not  have  the  money,  but 
would  take  the  goods  in  a  few  days, 
but  finally  refused  them,  and  the  car- 
rier did  not  notify  the  consignor  for 
over  three  weeks,  nor  until  after  the 
election  was  over*  it  was  held  that  it 
had  not  discharged  its  duty  to  the  con- 
signor. The  court  said:  "We  are  of 
the  opinion  that  the  appellant  did  not 
discharge  the  duty  the  law  cast  upon 
it  as  a  common  carrier  of  goods ;  that, 
when  the  goods  were  tendered  to  the 
consignee,  and  he  failed  to  receive  and 
pay  for  them,  it  was  the  duty  of  the 
agent  at  Atchison* to  give  immediate 
notice  to  the  office  in  Chicago,  and  that 
the  agent  in  the  office  at  Chicago  was 
required,  upon  receipt  of  such  notice, 
to  at  once  notify  the  consignor  of  the 
goods.  Had  this  been  done,  the  com- 
pany would  have  been  relieved  of  re- 
sponsibility, and  held  the  goods  sub- 
ject to  the  order  of  the  consignor." 

This  case  was  followed  in  American 
Exp.  Co.  V.  Wettstein  (1888)  28  lU. 
App.  96,  where  an  express  company 
gave  no  notice  to  the  consignee  of  the 
arrival  of  a  C.  O.  D.  package  for  two 
days  after  its  receipt,  and,  at  the  re- 
quest of  the  consignee  to  hold  the 
package  for  a  short  time,  held  it  for 
five  days  without  notifying  the  con- 
signor of  the  fact»  it  was  held  that 
the  facts  showed  an  unreasonable  de- 
lay and  negligence  by  the  company, 
which  rendered  it  liable  for  the  value 
of  the  goods,  which  were  destroyed  by 
fire. . 

e.  Where  consignor  receives  notice  from 
conHgnee  of  refusal. 

Where  the  consignor  received  no- 
tice from  the  consignee  of  the  latter's 
refusal  to  accept,  it  has  been  held  that 
no  recovery  could  be  had  against  the 
carrier  because  of  its  failure  to  give 
notice  of  such  refusal. 


Thus,  in  Manhattan  Rubber  Shoe 
Co.  V.  Chicago,  B.  &  Q.  R.  Co.  (1896) 
9  App.  Div.  172,  41  N.  Y.  Supp.  83,  the 
carrier  was  held  not  liable  because 
it  failed  to  give  the  consignor  notice 
of  the  consignees'  refusal  to  receive 
goods,  where,  after  the  refusal,  it 
stored  the  goods  with  a  warehouse- 
man who  subsequently  sold  them,  and 
failed,  it  appearing  that  the  con- 
signees had  notified  the  consignor  of 
their  refusal  to  receive  them,  and  that 
for  over  a  year  the  consignor  did  noth- 
ing. The  court  said :  "  The  true  rule 
seems  to  be  that  the  carrier  has  not 
the  right  to  abandon  or  unnecessarily 
expose  the  goods  to  loss  or  damage, 
but  must  conduct  himself  as  a  reason- 
able man  would  do  with  reference  to 
them,  and  that  the  carrier  is  bound 
to  give  notice  only  when  reasonable 
care  should  require  it.  Hudson  v. 
Baxendale  (1857)  2  Hurlst.  &  N.  575, 
157  Eng.  Reprint,  237,  27  L.  J.  Exch. 
N.  S.  98,  6  Week,  Rep.  88;  Kremer  v. 
Southern  Exp.  Co.  (1869)  6  Coldw. 
(Teiin.)  856.  The  object  of  giving  no- 
tice is  to  impart  information.  In  the 
case  before  us  the  plaintiff  was  in- 
formed by  the  consignees  that  the 
goods  shipped  had  arrived,  had  been 
rejected,  and  were  then  at  the  station. 
To  this  the  plaintiff  answered,  prac- 
tically asking  the  consignees  to  take 
charge  of  the  goods.  From  that  time 
till  the  sale  of  the  goods — a  period  of 
a  year — ^the  plaintiff  did  nothing.  It 
may  have  had  no  notice  that  the  goods 
had  been  stored  with  Stimmel,  but  the 
absence  of  such  information  does  not 
affect  the  question,  :^or  the  plaintiff 
made  no  inquiry  upon  the  subject. 
When  the  plaintiff  knew  that  the  goods 
were  rejected,  it  was  its  duty  to  have 
at  once  taken  action  in  the  matter,  and 
directed  the  disposition  to  be  made 
of  the  property.  It  could  at  any  time 
have  obtained  any  information  by  in- 
quiry of  the  defendant.  It  could  not, 
by  its  inaction,  cast  the  duty  of  car- 
ing for  its  property  upon  the  railroad 
company, — a  duty  properly  imposed  on 
itself.  The  loss  to  the  plaintiff  in  this 
case  has  occurred  solely  by  its  gross 
negligence  in  failing  to  look  after  its 
own  property,  and  not  from  Uie  fault 
of  the  defendant." 
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And  in  Gregg  v.  Illinois  C.  R.  Co. 
(1893)  147  111.  550,  37  Am.  St.  Rep. 
238,  35  N.  E.  343,  where  the  consignor 
consigned  the  shipment  to  itself,  with 
directions  to  notify  a  certain  firm,  it 
was  held  that,  if  any  duty  rested  on 
the  carrier  to  notify  the  consignor  of 
the  failure  of  the  firm  to  whom  notice 
was  to  be  given  to  produce  the  bills 
of  lading  and  claim  the  shipment,  such 
failure  did  not  injure  the  consignor, 
as  the  evidence  showed  that  it  had  no- 
tice from  the  firm  of  its  inability  to  ac- 
cept the  drafts,  and  that  an  arrange- 
ment was  made  with  the  firm  to  give 
further  time  to  raise  the  money  and 
dispose  of  the  shipment. 

See  also  Wien  v.  New  York  C.  &  H. 
R.  R.  Co.  (1915)  166  App.  Div.  766,  162 
N.  Y.  Supp.  154,  supra,  I.  a. 

//.  Rule  wJieve  shipper  is  consignee. 

Where  the  consignor  is  also  the  con- 
signee, it  has  been  held  that  the  car- 
rier owes  no  duty  to  give  notice  of  the 
refusal  of  one  whom  the  carrier  was 
directed  to  notify  of  the  arrival  of 
the  goods,  to  receive  them. 

Thus,  in  Samuel  Hardin  Grain  Co. 
V.  Chicago  &  A.  R.  Co.  (1908)  134  Mo. 
App.  681,  114  S.  W.  1117,  where  the 
consignors  made  a  shipment  consigned 
to  themselves,  with  instructions  to 
notify  a  certain  person,  it  was  held 
that  the  last  carrier  fully  performed 
its  contract  of  affreightment  by  giving 
notice  to  such  person  of  the  arrival  of 
the  freight;  that  notice  to  him  was 
notice  to  the  consignor;  and  that 
where  such  person  failed  to  respond 
to  the  notice,  although  no  notice  of 
this  fact  was  given  to  the  consignor, 
the  carrier  was  not  liable  for  damage 
to  the  property  during  the  time  it  re- 
mained in  the  carrier's  possession, 
awaiting  delivery. 

And  in  Beedy  v.  Pacey  (1900)  22 
Wash.  94,  60  Pac.  56,  it  was  held  that 
the  ordinary  duty  of  a  carrier,  where 
the  consignee  refuses  to  receive  the 
goods  shipped,  is  to  store  them,  either 
in  his  own  warehouse  or  that  of  some 
responsible  party,  notify  the  shipper 
or  owner  of  such  refusal,  and  hold 
them  for  a  reasonable  time  subject  to 
further  orders ;  but  that  if  the  shipper 
is  the  owner  and  consignee,  which  was 
the  fact  in  this  case,  no  such  duty  is 


imposed  on  the  carrier;  that  the  re- 
fusal of  the  owner  to  accept  the  goods 
under  such  circumstan^^es  constitutes 
an  abandonment  of  them,  and  that 
he  is  afterwards  estopped  from  assert- 
ing that  the  carrier  has  converted 
them. 

It  will  be  observed,  however,  that 
in  the  reported  case  (Stoddard  Lum- 
ber Co.  V.  Oregon-Washington  R.  & 
Nav.  Co.  ante,  1275)  where  goods  were 
consigned  to  the  shipper's  order,  with 
instructions  to  notify  a  third  party, 
the  rule  was  adopted  requiring  notice 
to  the  consignor  within  a  reasonable 
time  after  the  refusal  of  the  third  per- 
son to  accept  delivery. 

And  in  Nashville,  C.  &  St.  L.  R.  Co. 
V.  Dreyfuss-Weil  Co.  (1912)  160  Ky. 
333,  150  S.  W.  321,  where  a  shipment 
was  made  to  the  consignor's  order, 
with  instructions  to  notify  a  certain 
person,  and,  upon  such  person's  re- 
fusing to  receive  the  property,  the  car- 
rier placed  it  in  its  depot  and  failed 
to  notify  the  consignor,  the  carrier 
was  held  liable  for  the  destruction  of 
the  property  by  fire  three  weeks  after 
its  arrival,  although  the  fire  was  not 
due  to  its  negligence. 

In  Emerson  v.  Chicago,  B.  &  Q.  R. 
Co.  (1912)  120  Minn.  84,  138  N.  W. 
1026,  where  the  plaintiff  shipped  po- 
tatoes consigned  to  himself,  with  in- 
structions to  the  carrier  to  notify  a 
certain  brokerage  firm,  the  evidence 
was  held  sufficient  to  justify  a  finding 
that  the  firm  refused  to  receive  the 
potatoes,  and  that  the  carrier  failed 
to  notify  the  consignor  of  such  refusal 
within  forty-eight  hours,  according  to 
a  custom  shown  to  exist  in  case  of  such 
shipments. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Jenk- 
ins (1904)  35  Tex.  Civ.  App.  429,  80 
S.  W.  428,  where  a  shipment  was  con- 
signed to  shipper's  order,  with  instruc- 
tions to  notify  a  certain  firm,  it  was 
held  that,  if  it  was  assumed  that  a 
duty  rested  on  the  carrier  to  notify 
the  consignor  of  the  firm's  refusal  to 
accept  the  shipment,  nothing  appeared 
establishing  negligence  in  performing 
this  duty,  as  there  was  nothing  in  the 
evidence  showing  the  date  on  which 
the  shipment  was  refused,  and  in  any 
event  the  carrier  was  not  required  to 
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crive  notice  until  such 'time  as,  by  the 
exercise  of  ordinary  care,  it  could 
have  known  of  the  refusal. 

In  Texas  &  N.  0.  R.  Co.  v.  Patter- 
son (1917)  —  Tex.  Civ.  App,  — ,  192 
S.  W.  585,  where  a  shipment  of  maize 
was  consigned  to  the  shipper,  with 
instructions  to  notify  a  certain  firm, 
and,  upon  the  firm's  refusal  to  receive 
the  shipment  because  of  its  damaged 
condition,  the  carrier,  without  notice 
to  the  shipper,  removed  it  to  a  certain 
place  and  placed  it  in  storage,  it  was 
held  that  whatever  its  liability  might 
be  for  negligence,  or  failure  to  give  the 
consignor  notice  as  to  the  location  of 
the  property,  the  facts  did  not  show 
a  conversion  of  it. 

See  also  Gregg  v.  Illinois  G.  R.  Co. 
(1893)  147  111.  550,  37  Am.  St.  Rep. 
238,  35  N.  E.  343,  supra,  I.  c. 

Ill,  Where     con8iffnor*a     address     was 

unlcnoum. 

In  Williams  v.  Holland   (1861)   22 


How.  Pr.  (N.  Y.)  137,  where  the  con- 
signor's name  did  not  appear  on  the 
bill  of  lading,  and  it  was  not  shown 
that  the  carrier  knew  it,  there  was 
held  to  be  no  liability  proved  against 
the  carrier  for  the  loss  of  a  package 
which  the  consignee  had  refused  to 
accept,  and  which  was  stolen  from  a 
responsible  party  with  whom  the  car- 
rier had  stored  it. 

And  in  Walsh  v.  Adams  Exp.-  Ca^ 
(1900)  15  Pa.  Super.  Ct.  292,  it  was 
held,  in  an  action  against  the  carrier, 
that  it  could  not  be  declared  as  a 
matter  of  law  that  a  carrier  was  negli- 
gent, where  it  used  reasonable  dili- 
gence to  find  the  consignee,  but  failed, 
and  was  unable  to  notify  the  consignor 
after  diligent  inquiry,  it  appearing 
that  the  consignor  had  neglected  to 
put  his  address  on  the  package.  In 
this  connection,  see  Sterling  Buttoi^ 
Co.  V.  Barrett  (1918)  171  N.  Y.  Supp. 
326,  supra,  I.  a.  J.  T.  W. 


D.  W.  REEVES,  Respt, 

V. 

NATIONAL  FIRE  INSURANCE  COMPANY  of  Hartford,  Connecticut, 

Appt., 

and 

FARMERS'  STATE  BANK  OF  BRUCE,  South  Dakota,  Intervener. 

South  Dakota  Supreme  Court '^  January  SO,  1919» 

(_  s.  D.  — ,  170  N.  W.  575.) 

« 

Insurance  —  insurance  against  hail  —  loss  by  rust. 

1.  Rust  in  grain  due  to  delayed  maturity  because  of  injury  by  hail  is 
within  a  policy  insuring  against  injury  by  hail,  although  the  policy  provides 
against  liability  except  for  such  portion  as  is  traceable  directly  to  hail. 

[See  note  on  this  qiiestion  beginning  on  page  1298.] 

—  failure  to  abject  till  time  for  proof 
has  expired. 

4.  RecQfirnition  by  an  insurance  corn- 


Appeal  —  exception  to  instructions  — 
sufficiency. 

2.  A  general  exception  to  the  giving 
of  requested  instructions  is  not  suffi- 
cient to  bring  up  for  review  any  par- 
ticular part  of  them. 

[See  2  R.  C.  L.  94.] 

Insurance  —  waiver  of  defects  in 
proofs  of  loss  —  conflict  between 
statute  and  policy. 

8.  The  provisions  of  an  insurance 
policy  cannot  affect  statutory  provi- 
sions as  to  waiver  of  defects  in  proofs 
of  loss  by  failure  to  object, 

[See  14  R.  C.  L.  1351.] 


pany  of  liability,  long  after  time  for 
presentation  of  proofs  of  loss  has  ex- 
pired, waives  defects  in  proofs  tendered 
under  a  statute  providing  that  all  de- 
fects  in  preliminary  proofs  which  in- 
sured might  remedy  and  which  insurer 
omits  to  specify  without  unreasonable 
delay  are  waived. 

[See  14  R,  C.  L.  1849.] 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Prook- 
'ings  County  (Sherwood,  J.)  in  favor  of  plaintiff  and  intervener,  and  from 
an  order  denying  a  new  trial,  in  an  action  brought  to  recover  l^e  amount 
alleged  to  be  due  on  a  hail  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Cheever  &  Cheever  and  C.      (N.  S.)  326,  111  N.  W.  400;  Kinney 


'D.  Trygstad  for  appellant. 

Messrs.  Hail,  Alexander,  &  Purdy, 

for  respondent: 

Defendant,  having  induced  plaintiff 
to  believe  that  no  further  proof  of  loss 
would  be  required,  cannot  avoid  liabil- 
ity if  any  liability  exists,  by  reason  of 
any  failure  on  the  part  of  the  plaintiff 
to  furnish  proofs  of  loss  as  required 
by  the  policy. 

Epiphany  Roman  Catholic  Church  v. 
German  Ins.  Co.  16  S.  D.  17,  91  N.  W. 
332;  Norris  v.  Equitable  Fire  Asso.  19 
S.  D.  114,  102  N.  W.  306;  Fosmark  v. 
Equitable  Fire  Asso.  23  S.  D.  102,  120 
N.  W.  777;  Enos  v.  St.  Paul  F.  &  M. 
Ins.  Co.  4  S.  D.  639,  46  Am.  St.  Rep. 
796,  57  N.  W.  919;  Hitchcock  v.  State 
Ins.  Co.  10  S.  D.  271,  72  N.  W.  898; 
Angier  v.  Western  Assur.  Co.  10  S.  D. 
82,  66  Am.  St.  Rep.  685,  71  N.  W.  761 ; 
Stockwell  V.  German  Mut.  Ins.  Co.  37 
S.  D.  348,  158  N.  W.  450;  Providence 
Washington  Ins.  Co.  v.  Wolf,  168  Ind. 
690,  120  Am.  St.  Rep.  395,  80  N.  E.  26 ; 
Larkin  v.  Glens  Falls  Ins.  Co.  80  Minn. 
527,  81  Am.  St.  Rep.  286,  83  N.  W.  409 ; 
Teasdale  v.  New  York  Ins.  Co.  Ann. 
Cas.  1916A,  591,  and  note,  163  Iowa, 
596,  146  N.  W.  284;  Ring  v.  Phoenix 
Assur.  Co.  100  Kan.  341,  164  Pac.  803. 

Under  his  letter  of  appointment 
plaintiff  was  entitled  to  the  joint  judg- 
ment of  Buck  and  Skarlarken,  and  the 
latter  alone  was  unauthorized  to  act 
for  him. 

Bolte  V.  Equitable  F.  Asso.  23  S.  D. 
240,  121  N.  W.  773;  Martine  v.  Inters 
national  L.  Ins.  Soc.  53  N.  Y.  339,  13 
Am.  Rep.  529;  Lallier  v.  Pacific  Eleva- 
tor Co.  25  S.  D.  572,  127  N.  W.  558; 
State  V.  Brennan,  2  S.  D.  384,  50  N.  W. 
625;  Ewing  v.  Lunn,  22  S.  D.  95,  115 
N.  W.  527;  Pease  v.  Magill,  17  N.  D. 
166,  115  N.  W.  260 ;  Wood  v.  Dodge,  23 
S.  D.  95,  120  N.  W.  774. 

Plaintiff  was  entitled  to  all  the  loss 
to  his  crops  which  was  the  direct  re- 
sult of  the  hail,  including  the  disas- 
trous rust  conditions  caused  thereby. 

Stockwell  V.  German  Mut.  Ins.  Asso. 
87  S.  D.  348,  168  N.  W.  450;  Western 
U.  Teleg.  Go.  v.  Milton,  53  Fla.  484, 
11  L.R.A.(N.S.)  560,  125  Am.  St.  Rep. 
1077,  43  So.  495;  Russell  v.  German 
F.  Ins.  Co.  100  Minn.  628,  10  L.R.A. 


V.  Farmers'  Mut.  F.  &  Ins.  Soc.  159 
Iowa,  490,  141  N.  W.  706,  Ann.  Cas. 
1915A,  609;  Jordan  v.  Iowa  Mut.  Tor- 
nado Ins.  Co.  151  Iowa,  78,  130  N.  W. 
177,  Ann.  Cas.  1913A,  266 ;  Schwinder- 
mann  v.  Great  Eastern  Casualty  Co. 
38  N.  D.  584, 165  N.  W.  982. 

Whiting,  P.  J.,  delivered  the  opin- 
ion  of  the  court : 

Defendant  insured  plaintiff's  crops 
against  damage  by  hail.  The  policy 
covered  431  acres  of  wheat,  oats, 
barley,  and  flax;  the  same  being  in- 
sured in  the  sum  of  not  to  exceed 
$10  per  acre,  or  $4,310.  Suit  was 
brought  on  this  policy,  resulting  in 
a  verdict  of  $2,692  and  interest. 
From  judgment  entered  thereon, 
and  from  an  order  denying  a  new 
trial,  this  appeal  was  taken. 

Appellant  contends  that  respond- 
ent was  not  entitled  to  recover  at 
all,  because  of  his  failure  to  furnish 
the  proof  of  loss  required  by  the 
policy ;  that  respondent  was  not  en- 
titled to  recover  in  excess  of  $381 
for  damage  to  wheat,  oats,  and  bar- 
ley, because  of  an  alleged  adjust- 
ment of  such  damages ;  and  that  re- 
spondent was  not  entitled  to  recover 
the  amount  found  by  the  jury  be- 
cause such  amount  is  excessive  un- 
der the  evidence  and  law. 

We  find  it  more  convenient  to 
first  consider  the  alleged  adjust- 
ment. The  facts  touching  this  mat- 
ter are  briefly  as  follows :  Respond- 
ent was  out  of  the  state  at  time 
of  the  storm.  Upnon  being  advised 
by  his  wife  that  his  crops  had  been 
injured  by  hail,  he  wrote  a  letter 
to  the  Farmers'  State  Bank,  a  bank 
located  in  his  home  town,  in  which, 
among  other  things,  he  stated:  "I 
would  like  Messrs.  Buck  &  Skarlark- 
en to  act  in  my  stead  in  adjusting 
the  loss.    ... 

Skarlarken  undertook  to  make 
proof  of  loss  and  to  adjust  same. 
Purporting  to  act  a^  agent  for  re- 
spondent, he  executed  proof  of  loss, 
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showing  loss  on  wheat,  eats,  and 
barley  in  sum  total  of  $381.  This 
''proof  of  loss"  was  approved  by  the 
adjuster  representing  appellant, 
and  the  appellant  afterwards  ten- 
dered  $881  in  settlement  for  loss  of 
wheat,  oats,  and  barley.  Respond- 
ent contends  that  by  his  letter  he 
constituted  Buck  &  Skarlarken  his 
joint  agents,  and  that  Skarlarken, 
acting  alone,  was  without  power  to 
enter  into  any  agreement  for  ad- 
justment of  loss.  It  is  perfectly 
clear  that  the  words  we  have  quoted 
from  the  letter  would,  if  standing 
alone,  create  a  joint  agency  only,  un- 
der tiie  well-established  rule  that, 
where  one  employs  two  or  more  to 
represent  him  in  a  matter  of  busi- 
ness, the  presumption  is  that  such 
employees  are  joint  agents;  but  ap- 
pellant contends  that  the  remainder 
of  the  letter,  together  with  other 
evidence  introduced,  was  sufficient 
to  warrant  the  jury  in  finding  the 
agency  of  Buck  and  Skarlarken  to 
be  both  joint  and  several.  At  re- 
spondent's request,  the  court,  in  ad- 
dition to  instructions  given  on  its 
own  motion,  gave  further  and  quite 
extensive  instructions,  a  part  of 
which  was  as  follows:  "You  are 
instructed  that,  when  a  principal 
employs  more  than  one  agent  to  rep- 
resent him  in  the  same  matter  of 
business,  they  are  joint  agents,  the 
exercise  of  whose  joint  discretion  is 
desired,  and  an  act  performed  by 
one  ...  is  not  such  an  execu- 
tion of  authority  as  to  bind  the  prin- 
cipal.*' 

This  was  followed  by  an  instruc- 
tion as  to  the  power  of  one  joint 
agent  to  bind  his  principal,  and  as 
to  the  effect  of  ratification  of  an  un- 
authorized act  of  an  agent.  The 
appellant  entered  a  general  recep- 
tion to  all  of  the 
t!SSSti^n  to  requested  instruc- 
*"5i!L?fll^*^       tions,    setting    the 

same  out  m  full,  but 
in  no  manner  pointing  out  any  par- 
ticular part  excepted  to.  It  now 
complains  of  only  that  part  which 
we  have  quoted.  The  exception 
taken  was  ineffective.  It  was  ap- 
pdlanf  s  duty  to  call  the  trial  court's 


170  N.  W,  575.) 

attention  to  the  particular  part  of 
these  instructions  it  considered  er- 
roneous. As  early  as  the  case  of 
Kennedy  v.  Falde,  4  Dak.  319,  29  N. 
W.  667,  it  was  held:  "An  objec- 
tion or  exception  should  state  the 
point  with  accurate  clearness,  so 
that  there  can  be  no  question  in  the 
appellate  court  relative  to  what 
the  questidu  is.  Exceptions  to  the 
charge  of  a  court  should  point  out 
the  specific  portions  of  the  charge 
excepted  to.  .  .  .  The  office  of 
an  exception  is  to  point  out  some 
specific  error  in  law,  and  the  counsel 
should,  by  his  exception,  lay  his 
finger  upon  the  precise  ...  er- 
ror in  the  charge.     .    •     " 

We  think  this  case  well  illustrates 
the  soundness  of  the  rule,  so  early 
announced  and  so  consistently  ad- 
hered to  in  this  jurisdiction.  Im- 
mediately following  the  instructions 
excepted  to  came  an  instruction  un- 
excepted  to,  and  which  in  part  was 
as  follows :  ''But  if  you  find  he  ap- 
pointed both  Mr.  Buck  and  Mr. 
Skarlarken,  and  only  one  acted,  then 
the  plaintiff  would  not  be  bound  by 
the  acts  of 'that  one.    .    .    ." 

Certainly,  not  having  excepted  to 
iStiiB  last  instruction,  it  would  not  be 
presumed  that  appellant  took  any 
exception  to  that  part  of  the  "re- 
quested instruction"  which  we  have 
quoted;  moreover,  the  trial  court 
would  in  no  manner  be  advised  by 
liie  exception  that  the  sole  and  only 
ground  of  exception  which  was  in 
appellant's  mind  was  because  the 
court  did  not,  instead  of  saying, 
"they  are  joint  agents,"  say,  "they 
are  presumed  to  be  joint  agents," — 
the  thing  now  complained  of.  JThe 
only  assignment  of  error,  and  there- 
fore, as  we  must  presume,  the  only 
specification  of  error,  directed  to 
the  instruction  above  considered, 
merely  claimed  error  in  the  whole 
instruction,  quoting  same,  and  in  no 
manner  pointing  out  wherein  same 
was  erroneous.  Such  an  assignment 
or  specification  presents  no  error. 
Hedlum  v.  Holy  Terror  Min.  Co.  16 
S.  D.  261,  281,  92  N.  W.  31;  Ma- 
honey  v.  Smith,  —  S.  D.  ~,  170  N. 
W.  140. 
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The  policy  sued  on  contained  pro- 
visions to  the  effect  that  formal 
proof  of  loss  must  be  made  within 
sixty  days  after  loss  is  suffered,  that 
no  denial'  of  liability  or  other  act  on 
the  part  of  the  insurer  should  waive 
or  dispense  with  the  furnishing  of 
such  proof  of  loss,  and  that  without 
such  proof  of  loss  the  appellant 
should  not  be  liable.  The  facts  are 
undisputed.  As  above  noted  re- 
spondent was  away  from  home  at 
the  time  of  the  storm.  He  did  not 
return  for  some  three  weeks  there- 
after. At  request  of  respondent's 
wife,  Skarlarken,  in  respondent's 
name,  gave  to  appellant  written  no- 
tice of  loss  and  the  estimated  amount 
thereof.  Appellant  turned  the  mat- 
ter of  adjustment  over  to  an  adjust- 
ment company.  This  company  sent 
the  adjuster,  who,  with  Skarlarken, 
examined  the  fields.  The  adjuster 
made  out  what  purported  to  be  a 
proof  of  loss  on  wheat,  oats,  and 
barley,  and,  as  above  noted,  tliis  was 
executed  by  Skarlarken,  purporting 
to  act  as  agent  for  respondent.  The 
adjuster  approved  the  claimed  loss, 
and  tender  was  made  and  rejected, 
as  above  noted.  This  "proof  of 
loss"  was  sent  to  appellant  by  the 
adjuster,  and  was  retained  by  ap- 
pellant. After  rejecting  the  tender 
respondent  wrote  the  state  agent  of 
appellant,  advising  such  agent  that, 
in  his  opinion,  the  purported  ad- 
justment was  exceedingly  inade- 
quate, that  his  damage  was  several 
times  the  per  cent  allowed  and  asked 
that  another  ad j  uster  be  sent.  Then 
followed  other  correspondence  and 
telephone  communications,  which 
finally  resulted  in  another  adjuster 
beinf  sent  about  September  1.  No 
agreement  was  reached,  but,  after 
a  personal  interview  between  the 
state  agent  and  respondent,  this  ad- 
juster was  again  sent.  Again  no 
agreement  was  reached.  Then  fol- 
lowed further  correspondence,  which 
resulted  in  this  adjuster  coming  a 
third  time,  on  or  about  November 
8,  almost  five  months  after  the 
storm.  No  agreement  was  reached. 
At  no  time,  until  it  interposed  its 
answer  herein,  did  appellant  assert 


total  nonliability,  or  otherwise  give 
notice  that  it  would  claim  to  be  re- 
leased because  of  failure  to  furnish 
proof  of  loss.  Upon  the  other  hand, 
appellant  at  all  times  conceded  some 
liability,  and  the  only  matter  appar- 
ently at  issue  between  the  parties 
was  as  to  the  just  amount  thereof . 
On  September  22,  long  after  re- 
spondent had  rejected  the  tender 
based  on  the  claimed  adjustment, 
and  long  after  the  sixty-day  period 
for  furnishing  proof  of  loss,  the  ad- 
justment company  wrote  respond- 
ent: "We  are  holding  a  completed 
proof  made  up  by  our  first  repre- 
sentative. This  proof  is  signed,  and 
we  are  now  interested  in  knowing 
conditions  in  connection.  Our  ad- 
justers are  now  busily  engaged  in 
connection  with  corn  losses,  and 
.  .  .  it  will  be  necessary  to  dis- 
pose of  them  before  again  taking  up 
your  loss." 

•  Sections  1874  and  1875,  Civ.  Code, 
read: 

"All  defects  in  a  notice  of  loss,  or 
in  preliminary  proof  thereof,  which 
the  insured  might  remedy  and  which 
the  insurer  omits  to  specify  to  him, 
without  unnecessary  delay,  as 
grounds  of  objection,  are  waived. 

"Delay  in  the  presentation  to  an 
insurer  of  notice  or  proof  of  loss  is 
waived,  if  caused  by  any  act  of  his, 
or  if  he  omits  to  make  objection 
promptly  and  specifically  upon  that 
ground.'' 

These  sections  were,  as  much 
a  part  of  the  policy  of  insurance 
as  though  written  therein,  and  are 
controlling  wherein  ^ 

their  provisions  con-    waiver  of  de. 

flict  with  those  ac-  Jrio,i^'jr«ifict 


tUally    contained    in    between   utatute 

the  policy,  Epiph-  **"*  ^^"^*'- 
any  Roman  Catholic  Church  v.  Ger- 
man Ins.  Co.  16  S.  D,  17,  91  N.  W. 
332.  As  said  in  Teasdale  v.  New 
York  Ins.  Co.  163  Iowa,  596,  145 
N.  W.  284,  Ann.  Cas,  1916A,  591,  in 
speaking  of  a  defense  based  on  claim 
that  no  proof  of  loss  was  made :  "It 
is  a  defense  which  does  not  appeal 
to  the  favor  of  courts,  and  a  forfei- 
ture so  claimed  will  not  be  enforced, 
if  there  be  any  reasonable  ground  on 
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which  to  find  that  the  condition  has 
been  waived." 

Under  the  sections  above  quoted, 
appellant,  by  its  course  of  action, 
and  especially  by  its  recognition  of 
liability  long  after  the  time  within 
which  the  policy  required  proof  of 

-taiinre  to  '^^^      ^  made,  can- 

object 'till*  time  not  now  be  heard  to 
ixpt^d?'  **••  say  that  it  is  not  lia- 
ble because  no  proof 
of  loss  was  presented  by  respondent. 
Hitchcock  V.  State  Ins.  Co.  10  S.  D. 
271,  72  N.  W.  898;  Providence 
Washington  Ins.  Co.  v.  Wolf,  168 
Ind.  690,  120  Am.  St.  Rep.  395,  80 
N.  E.  26.  The  following  from  the 
case  of  Larkin  v.  Glenn  Falls  Ins. 
Co.  80  Minn.  527,  81  Am.  St.  Rep. 
286,  83  N.  W.  409,  is  peculiarly  ap- 
plicable to  this  case  under  our  stat- 
ute:' "The  company  having  be- 
come possessed  of  all  facts  neces- 
sary to  a  determination  of  the  ques- 
tion of  its  liability,  and  having  ex- 
pressly recognized  its  liability,  its 
conduct  was  certainly  such  as  to  lead 
the  insured  to  the  belief  that  formal 
proofs  would  not  be  required." 

In  the  case  of  Ring  v.  Phoenix  As- 
sur.  Co.  100  Kan.  341, 164  Pac.  303, 
a  suit  to  recover  upon  a  hail  insur- 
ance policy  and  where,  as  here,  it 
appeared  there  had  Been  a  tender 
by  the  insurer,  the  court  said :  "In 
this  state  of  affairs  the  defendant 
is  in  no  condition  to  invoke  the  doc- 
trine that  the  provisions  of  the 
,  policy  could  not  be  waived;  for  it 
had  in  fact  and  in  law  waived  them." 

We  do  not  wish  to  be  understood 
as  even  intimating  that  an  insurer 
can,  by  any  provision  in  a  i)olicy, 
incapacitate  itself  from  waiving 
proof  of  loss.  We  will  leave  the  de- 
termination of  that  question  for  the 
future ;  suflSce  it  to  say  that  it  can- 
not so  contract  so  long  as  our  statu- 
tory law  remains  unchanged* 

There,  was  ample  evidence  to  sup- 
port the  verdict.  The  serious  ques- 
tion before  us  is  whether  the  jury 
could  properly  be  allowed  to  con- 
sider some  of  it.  The  storm  oc- 
curred June  12.  The  grain  not  cut 
down  was  left  thin,  and  was  set 

back  in  its  growth  some  two  weeks. 
4  A.L.R.— ^2. 
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Over  the  objection  of  appellant,  evi- 
dence was  received  showing  that 
rust  injured  the  crops  tiiat  season, 
and  that  the  crops  that  matured 
early  were  not  injured  as  much  as 
those  that  matured  late.  From  this 
the  jury  could  and  naturally  would 
infer  that  respondent's  crops  were 
injured  by  the  rust  more  than  they 
would  have  been  if  the  hail  had  not 
struck  the  grain  and  delayed  its  ma- 
turity. There  was  other  evidence 
that  would  tend  to  make  such  in- 
ference a  certainty.  Appellant  ob- 
jected to  the  receipt  of  all. evidence 
relating  to  the  retarding  of  crops 
and  to  the  increased  rust  resulting 
therefrom,  on  the  ground  that  the 
policy  only  covered  loss  or  damage 
resulting  directly  from  hail.  Ap- 
pellant relies  upon  a  provision  of 
the  policy  that  the  insurer  should 
"not  be  liable,  .  .  .  except  for 
such  portion  as  is  traceable  directly 
to  hail,  for  any  loss  or  damage  to 
any  of  the  crops  herein  described  for 
any  other  cause  or  causes  combined 
with  hail.     .     .     ." 

Under  this  provision,  where  loss 
results  from  two  or  more  independ- 
ent causes  working  together,  the  in- 
surer would  not  be  liable  for  any 
greater  proportion  of  the  loss  than 
that  caused  by  the  hail.  Thus,  in 
the  case  of  a  hailstorm  which  in  and 
of  itself  would  have  caused  little 
damage,  but  which  was  accompanied 
by  a  cloudburst,  causing  great  dam- 
age, no  recovery  could  be  had  for 
that  portion  of  the  damage  caused 
by  the  cloudburst.  But  here  we  do 
not  have  .two  independent  causes 
working  together.  The  case  before 
uB  is  much  the  same  as  one  where 
hail  lodges,  but  does  not  cut  off  the 
grain,  and  the  grain  eventually  ma- 
tures, but,  owing  to  its  lodged  con- 
dition, fills  poorly  and  is  a  short 
crop.  In  the  one  case,  the  hailstorm 
is  not  the  cause  of  the  cloudburst, 
and  therefore  in  no  sense  the  cause 
of  the  loss  that  results  from  the 
cloudburst;  in  the  other  case,  the 
hail  causes  the  grain  to  lodge,  and 
the  lodging  of  the  grain  results  in 
the  loss;  the  loss  is  directly  trace- 
able to  the  hail.    The  ease  before  u» 
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is  not  upon  all  fours  with  either  of 
the  above  illustrations,  but,  in  so 
far  as  the  hail  brought  about  a  con- 
dition  that   resulted   in   increased 

-i».«r««ce  rust,  and  therefore 

«v«iii«t  hall—       a  greater  loss  than 

suffered  if  such  condition  had  not 
existed,  just  to  that  extent  is  re- 
spondent's loss  "traceable  directly 
to  hail." 

Appellant  did  not  insure  against 
loss  by  rust,  but  it  did  insure  against 
loss  by  hail ;  and  if  rust  or  increased 
rust  was  the  result  of  the  hail,  then 
any  loss  from  such  rust  or  increased 
rust,  just  like  loss  from  the  lodg- 
ing of  grain  by  hail,  is  a  loss  direct* 
ly  traceable  to  the  hail-  Thus,  in 
the  case  of  Schwindermann  v.  Great 
Eastern  Casualty  Co.  38  N.  D.  584, 
165  N.  W.  982,  a  policy  covering 
personal  injuries  had  a  provision  to 
the  ^ect  that  it  should  not  cover 


loss  from  injuries  resulting  from 
hernia ;  it  was  held  that  this  provi- 
sion had  no  application  where  the 
insured  received  an  injury  from 
which  hernia  resulted.  In  like  man- 
ner a  policy,  providing  that  the  in- 
surer shall  not  be  liable  for  that  por- 
tion of  a  loss  that  flows  f  nmi  other 
causes  than  hail  has  no  application 
where  loss  or  increased  loss  comes 
from  a  cause  brought  about  by  hail. 

There  were  numerous  exceptions 
to  rulings  upon  admission  of  evi- 
dence, which  we  deem  it  unneces- 
sary to  discuss.  The  most  of  th^n 
are  ruled  by  the  matters  we  have 
discussed,  and  it  is  clear  to  us  that 
no  prejudicial  error  is  shown  by  the 
record,  and  that,  on  the  other  hand, 
the  record  discloses  that  the  verdict 
and  judgment  are  eminently  just. 

The  judgment  and  order  appealed 
from  are  affirmed. 


ANNOTATION. 
Coiistniction  of  hafl  insurance  policy. 


I.  Introdnctory,  1298. 
II.  Particular  provisions  in  policy: 

a.  Arbitration  agreement,  1298. 

b.  Amount  of  liability: 

1.  GeneraUy,  1299. 

2.  Agreed  valuation,  1300. 

3.  Pro  rata  recovery,  1301. 

c.  Cancelation  of  p<dicy,  1301. 

I.  Introduci&ry. 

In  the  present  annotation,  the  dis- 
cussion of  the  construction  of  hail  in- 
surance policies  proceeds  on  the  more 
favored  interpretation  of  the  word 
"policy,"  as  meaning  the  "contract  of 
insurance,"  rather  than  t^e  formal 
statement  of  indemnity,  which  gives  in 
most  instances  a  more  comprehensive 
view  of  the  contractual  rdations  be- 
tween the  parties.  The  courts  have 
been  slow  to  state  any  general  rules 
governing  this  particular  branch  of  in- 
surance law,  apparently  confining 
themselves  rather  strictly  to  the  cases 
in  hand.  So,  instead  of  a  general  rule 
of  construction,  there  are  deducible 
merely  minor  rules  of  narrow  applica- 
tion, pertinent  only  to  particular  pro- 
visions of  hail  insurance  policies. 


II.— continued. 

d.  Limitation  of  action  on  policy, 

1302. 

e.  Payment  of  premiums,  1303. 

f.  Proofs  of  loss,  1304. 

g.  Risks  covered  by  policy,  1306. 
in.  Errors  in  policy,  1307. 

II,  ParHeular  provUiona  in  policif, 
a.  JrhUroMion  agreewient, 

A  provision  in  a  hail  insurance  pol- 
icy for  the  arbitration  of  questions 
arising  thereunder  will  be  enforced  by 
the  courts  only  in  the  event  that  the 
parties  clearly  stipulate  that  such 
agreement  shall  be  a  condition  prece- 
dent to  an  action  on  the  policy.  Barry 
V.  Farmers'  Mut.  Hail  Asso.  (1901) 
114  Iowa,  186,  86  N.  W.  290;  Mcllrath 
V.  Farmers'  Mut.  Ins.  Hail  Asso. 
(1901)  114  Iowa,  244,  86  N.  W.  310; 
Mahoney  v.  Minnesota  Farmers  Mut 
Ins.  Co.  (1917)  186  Minn.  84,  161  N. 
W.  217. 

In  Barry  v.  Farmers'  Mut.  Hail  AsflO. 
(Iowa)  supra,  the  plaintiff  hrought 
action  on  a  policy  of  insurance  cover- 
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ing  damage  to  growing  crops  by  hail. ' 
The  defendant  maintained  that  no  evi- 
dence as  to  the  amount  of  the  loss  was 
competent^  because  of  the  plaintiff's 
noncompliance  with  a  provision  of  the 
policy  that,  in  case  of  disagreement  as 
to  the  amount  of  the  loss,  ''it  shall  be 
settled  by  arbitration."  The  court 
*  held  that  this  provision  should  not  he 
construed  as  creating  a  condition  pre- 
cedent to  bringing  the  action,  and  that 
a  failure  to  arbitrate  would  not  defeat 
the  plaintiff's  right  to  recover  on  the 
policy. 

Similarly,  in  Mcllrath  v.  Farmers 
Mut.  Hail  Ins.  Asso.  (1901)  114  Iowa, 
244,  86  N.  W.  310,  an  action  brought 
to  recover  for  loss  sustained  by  hail, 
under  a  contract  of  insurance  which 
contained  a  provision  that  the  parties 
thereto  should  arbitrate  any  disagree- 
ments as  to  the  amount  of  the  loss  in- 
curred, the  court  held  that,  since 
there  was  no  provision  stipulating 
that  arbitration  should  be  a  condition 
precedent  to  recovery,  the  provision 
was  not  sufficient  to  exclude  proof  as 
to  the  amount  of  damage  sustained. 

In  Mahoney  v.  Minnesota  Farmers 
Mut.  Ins.  Co.  (Minn.)  supra,  an  action 
on  a  hail  insurance  policy,  the  defend- 
ant company  set  out  an  arbitration  pro- 
vision as  a  condition  precedent,  with 
which  the  plaintiff  had  not  complied. 
The  provision  stipulated  that,  in  the 
event  of  the  failure  of  the  parties  to 
agree  as  to  the  amount  of  any  loss 
which  might  be  sustained,  no  suit 
should  be  maintained  therefor  until 
after  the  appointment  of  arbitrators, 
and  an  award  fixing  the  amount  of 
such  loss.  The  court,  construing  this 
provision,  held  that  there  could  be  no 
real  basis  for  a  claim  that  it  was  in- 
tended that  anything  except  the 
amount  of  the  loss  should  be  arbitrat- 
ed, or  that  the  parties  should  be 
obliged  to  go  through  the  useless  cere- 
mony of  an  arbitration  if  they  agreed 
as  to  the  amount  of  the  loss;  that  the 
plaintiffs  evidence  had  shown  that 
there  was  no  disagreement  as  to  the 
amount  of  the  loss,  but  ohly  as  to  the 
question  of  liability  in  any  amount; 
and  that  such  a  provision  for  arbitra- 
tion could  be  a  condition  precedent  to 
suit  only  in  the  event  that  the  parties 


failed  to  agree  as  to  the  amount  of  the 
loss. 

h.  Atntyunt  of  UahiUty^ 
1.  Generally. 

'In  the  construction  of  provisions  in 
hail  insurance  policies  stipulating  the 
methods  which,  shall  be  employed  in 
assessing  the  amount  of  loss,  the 
courts  strive  for  a  result  fair  to  both 
parties.  Thus,  in  arriving  at  the  mar- 
ket value  of  a  growing  crop,  the  court 
will  consider  the  cost  of  maturing  and 
marketing  the  crop  as  within  the  con- 
templation of  the  parties,  although  the 
provisions  of  the  policy  fail  to  par- 
ticularize in  this  respect.  Barry  v. 
Farmers  Mut.  Hail  Ins.  Asso.  (1900) 
110  Iowa,  433,  81  N.  W.  690;  Barry  v. 
Farmers'  Mut.  Hail  Asso.  (1901)  114 
Iowa,  186,  86  N.  W.  290;  Mcllrath  v. 
Farmers'  Mut.  Hail  Ins.  Asso.  (1901) 
114  Iowa,  244,  86  N.  W.  810;  Mutual 
Hail  Ins.  Co.  v.  Wilde  (1879)  8  Neb. 
427, 1  N.  W.  384. 

In  Barry  v.  Farmers'  Mut.  Hail  Ins. 
Asso.  (Iowa)  supra,  an  action  brought 
to  recover  on  a  policy  of  insurance  for 
damage  to  certain  crops  by  hail,  it  ap- 
peared that  a  provision  of  the  by-laws 
of  the  insurance  association,  which 
had  been  made  part  of  the  contract, 
was  to  the  effect  that  ''the  loss  in  all 
cases  shall  be  considered  the  differ- 
ence between  the  amount  grown  on  the 
damaged  tract,  and  a  fair  average  of 
the  same  kind  grown  on  an  equal 
tract  in  the  immediate  neighborhood, 
where  no  damage  was  sustained."  The 
court  charged  the  jury  that,  having  de- 
termined the  quantity  of  loss  sus- 
tained in  this  manner,  they  should 
then  determine  the  reasonable  market 
value  thereof,  which  amount  would 
constitute  the  plaintiff's  recovery. 
The  defendant  objected  to  this  charge, 
maintaining  that  the  express  which 
would  have  been  incurred  in  market- 
ing the  crops  should  be  deducted  from 
the  actual  market  value  thereof.  On 
appeal,  the  court  upheld  the  defend- 
ant's construction,  saying:  "Surely 
the  parties  did  not  contemplate  that 
in  case  of  loss  the  plaintiff  should  re- 
ceive greater  damage  than  he  sus- 
tained; yet,  under  the  instruction,  he 
gets  the  full  market  value  of  that  part 
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of  the  crop  that  was  lost,  without  in- 
curring the  expense  of  fitting  it  for 
market.  .  ^  .  There  is  no  evidence 
whatever  as  to  that  expense.  There- 
fore we  think  the  court  erred  in  not 
sustaining  the  defendant's  motion  for 
a  verdict." 

In  Barry  v.  Farmers'  Mut.  Hail  Asso. 
(1901)  114  Iowa,  186;  86  N.  W.  290, 
it  was  provided  in  the  policy  in  suit 
that  the  loss  in  all  cases  should  be 
considered  the  difference  between  the 
amount  grown  on  the  damaged  tract 
and  a  fair  average  of  the  same  kind 
grown  on  an  equal  tract  in  the  same 
neighborhood.  The  plaintiff  claimed 
damages  to  small  grain  and  corn.  The 
court,  in  its  instruction  to  the  jury, 
stated  that  the  value  of  the  grain  de- 
stroyed was*  the  market  value  at  the 
time  of  threshing,  less  the  expense  of 
threshing  and  marketing  the  same,  and 
as  to  the  corn,  the  price  for  which  it 
could  have  been  sold  on  the  premises, 
less  the  necessary  and  reasonable  ex- 
pense of  husking  and  cribbing.  It  was 
held,  on  appeal,  that  this  was  an  im- 
proper statement  of  the  rule  applicable 
to  the  provision  in  the  policy  for  as- 
certaining the  damages  sustained,  in- 
asmuch as  in  the  case  of  the  small 
grain,  the  harvesting  and  stacking,  if 
necessary,  were  elements  to  be  deduct- 
ed from  the  market  value  thereof,  and 
as  to  the  corn,  work  in  the  field  might 
have  been  necessary  to  mature  it. 

Likewise,  in  Mcllrath  v.  Farmers 
Mut.  Hail  Ins.  Asso.  (1901)  114  Iowa, 
244,  86  N.  W.  810,  the  injury  to  the 
crops  of  the  insured  was  to  be  deter- 
mined, under  the  terms  of  the  contract, 
by  the  average  of  the  same  kind  of 
crops  grown  in  the  immediate  neigh- 
borhood. The  court  instructed  the 
jury  that  the  reasonable  value  of  the 
wheat  and  oats  destroyed  would  be  the 
market  value,  less  the  reasonable  ex- 
pense of  threshing  and  marketing  the 
same,  and  as  to  the  corn  destroyed,  its 
value  would  be  the  price  for  which  it 
could  have  been  sold  on  the  premises, 
less  the  expense  of  husking  and  crib- 
bing. On  appeal,  the  court  held  that, 
since  something  more  would  have  been 
necessary  than  threshing  and  market- 
ing to  prepare  the  growing  crop  for 
market,  this  further  element  of  ex- 


pense should  have  been  considered, 
and  a  failure  in  this  respect  waft 
ground  for  reversal. 

In  Mutual  Hail  Ins.  Co.  v.  Wilde 
(Neb.)  supra,  the  contract  for  an  in- 
surance against  loss  by  hail,  which 
wa3  the  basis  of  the  action,  provided 
that  the  loss  should  be  ascertained  by 
appraisers  of  the  company,  and  that,' 
if  the  loss  appeared  to  be  less  than  a 
twenty-fifth  part  of  the  crop,  the  in- 
sured should  pay  the  costs  of  the  ap- 
praisal, and,  on  demand  of  the  agent 
managing  the  assessment,  the  amount 
of  costs  should  be  deposited  before  the 
appraisal.  It  was  held  that  the  in- 
sured could  not  recover  if  he  failed 
to  give  such  security,  on  demand ;  that 
the  provision  was  a  valid  and  binding 
one;  that  before  the  extent  of  the  dam- 
age could  be  ascertained,  and,  conse- 
quently, whether  the  insured  would  fi- 
nally have  these  expenses  to  bear,  an 
appraisement.had  to  be  made ;  and  that 
the  provision  for  security  was  made 
in  view  of  the  possible  contingency 
by  which  the  company  might  be  en- 
titled to  look  to  the  insured  for  remu- 
neration for  this  outlay. 

2.  Agreed  valuation. 

Similarly,  in  order  to  do  full  and 
complete  justice,  it  has  been  held  that 
a  valuation  agreement  in  a  hail  in- 
surance policy  will  be  enforced  in  as- 
sessing the  amount  of  loss  sustained, 
even  though  such  agreement  is  for  a 
larger  indemnity  than  the  actual  loss 
incurred.  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Pipkin  (1918)  —  Tex.  Civ.  App.  — , 
207  S.  W.  360.  In  that  case  it  ap- 
peared that  the  parties  to  the  contract 
of  insurance  had  made  a  valuation 
agreement  to  the  effect  that  loss  or 
damage  to  crops  by  hail  should  be 
compensated  for  at  a  rate  not  exceed- 
ing $10  per  acre,  and  had  agreed  far- 
ther that,  "in  case  of  total  destruction 
of  the  crops  herein  specified,  by  hail, 
the  amount  insured  per  acre  shall  be 
paid  by  the  company,  and  that  in  case 
of  partial  damage,  the  company  will 
pay  the  same  percentage  of  the  amount 
insured  per  acre  as  the  grain  de^ 
stroyed  bears  to  the  crop,"  etc.  The 
plaintiff  alleged  that  his  oat  crop  was 
totally  destroyed,  and  that  his  wheat 
crop  was  damaged  90  per  cent.  He  re- 
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covered  in  the  trial  court  at  the  rate  of 
$10  per  acre  for  oats,  and  $9  per  acre 
for  wheat,  under  the  valuation  agree* 
ment,  without  proving  the  actual 
value  of  the  grain.  The  defendant  con- 
tended that  the  policy  was  only  a  con- 
tract of  indemnity,  and  that  the  plain-* 
tiff  should  have  been  allowed  only  the 
actual  loss  sustained.  The  court  said 
that  "the  parties  to  an  insurance  con« 
tract  may  agree  upon  the  value  of  the 
property  insured  and  the  specific 
amount  to  be  paid  for  its  loss  or  dam- 
age from  the  cause  insured  against, 
and  in  the  absence  of  fraud  such 
agreed  valuations  are  conclusive." 

5.  Pro  rata  recovery. 

Provision  is  often  made  in  mutual 
hail  insurance  policies  that,  in  the 
event  the  assessments  for  any  one 
year  are  not  sufficient  to  meet  the 
losses,  a  pro  rata  payment  therefor 
shall  be  accepted  as  full  compensa- 
tion for  any  loss  sustained.  Such  a 
provision  is  valid  and  enforceable. 
Delle  V.  State  Mut.  Hail  Ins.  Co. 
(1903)  119  Iowa,  173,  93  N.  W.  96; 
Dorwin  v.  North  Wisconsin  Farmers 
Mut.  Cyclone  Ins.  Co.  (1915)  160  Wis, 
€63,  152  S.  W.  454. 

But  assessments  must  first  be  ap- 
plied in  payment  of  running  expenses, 
before  the  pro  rata  assignment  of 
funds  is  made.  In  Dorwin  v.  North 
Wisconsin  Farmers  Mut.  Cyclone  Ins. 
Go.  (Wis.)  supra,  the  plaintiff  sued  to 
recover  the  unpaid  balance  due  on 
losses  sustained  under  a  policy  is- 
sued by  the  defendant  mutual  insur- 
ance company.  By  the  conditions  of 
the  policy,  the  plaintiff  agreed  to  ac- 
cept in  full  satisfaction  of  all  claims, 
such  sum  as  was  provided  for  by  sec- 
tion 9  of  the  by-laws,  which  section 
provided  substantially  that  if  the 
losses  of  any  one  year  exceeded,  in  the 
aggregate,  the  amount  realized  from 
the  assessments  on  mutual  hail  poli- 
cies for  such  year,  the  losses  should 
be  paid  pro  rata  from  the  amount  so 
realized,  which  payment  should  be  in 
full  therefor.  The  trial  court  held 
that  the  plaintiff  was  not  entitled  to 
collect  the  face  of  the  policy,  but  that 
the  construction  of  the  provision  con- 
templated the  payment  of  the  full 
amount    of    the    assessments    made. 


without  any  deduction  for  the  ex- 
penses of  carrying  on  the  business, 
such  as  had  been  made.  On  appeal, 
this  was  held  to  be  error,  the  court 
saying:  "The  defendant  was  obliged, 
to  incur  expenses  in  adjusting  losses, 
and  for  other  legitimate  purposes. 
These  expenses  had  to  be  met,  and 
the  only  practical  way  to  meet  them 
was  by  making  an  assessment  to  cover 
them.  Under  the  construction  adopt- 
ed by  the  court  it  might  well  be  that 
they  could  not  be  paid  at  all.  We  are 
of  the  opinion  that  the  application, 
the  policy,  and  the  by-law  all  con- 
template that  indebtedness  should 
not  be  carried  over  from  one  fiscal 
year  to  another,  and  that  the  expenses 
should  first  be  paid  out  of  the  assess- 
ments made,  and  the  balance  used  to 
pay  losses,  and  that  the  policyholders 
should  be  entitled  only  to  such  bal- 
ance." 

The  burden  of  showing  an  excess  of 
losses  is  on  the  insurer.  In  Delle  v. 
State  Mut.  Hail  Ins.  Co.  (Iowa)  supra, 
an  action  on  a  mutual  hail  insurance 
policy,  the  company  claimed  that 
there  were  not  sufficient  funds  avail- 
able to  pay  the  loss  in  full.  It  ap^ 
peared  that  the  company  had  express- 
ly stipulated  for  the  payment  of  full 
indemnity,  and  the  court  sustained  a 
judgment  for  the  plaintiff  on  this 
stipulation,  declaring  that,  in  view  of 
the  agreement  to  pay  full  indemnity, 
the  burden  was  placed  on  the  defend- 
ant to  plead  and  prove  insufficiency  of 
funds  in  avoidance  thereof. 

o.  Oanoelation  of  poUey, 

• 

It  seems  that  provisions  as  to  the 
cancelation  of  hail  insurance  policies 
are  strictly  enforced.  If,  however, 
there  has  been  fraud  in  the  inception 
of  the  policy,  it  may  be  canceled  at 
the  election  of  the  injured  party,  re- 
gardless of  any  provisions  therein. 
Mohler  v.  Guarantee  Hail  Asso. 
(1917)  —  Iowa,  — ,  161  N.  W.  451; 
Manitoba  Farmers'  Mut.  Hail  Ins.  Co. 
V.  Fisher  (1902)  14  Manitoba  L.  R. 
157. 

Thus,  in  the  case  last  cited,  it  ap- 
peared that  by  the  terms  of  the  ap- 
plication for  a  policy  of  hail  insur- 
ance for  the  period  of  five  crop  sea- 
sons, which  application  was  part  of 
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the  contract  of  insurance,  the  insured 
was  entitled  to  cancel  the  contract  aft- 
er the  first  year,  by  presentation  of 
the  policy.  The  court  held  that  this 
provision  meant  an  actual  return  of 
the  policy,  and,  in  the  event  of  its 
loss,  the  inability  of  the  insured  to 
return  the  policy  would  prevent  him 
from  canceling  the  contract. 

In  Mohler  v.  Guarantee  Hail  Asso. 
(Iowa)  supra,  it  appeared  that  the 
plaintiff  had  been  induced  to  take  out 
a  policy  in  a  mutual  hail  insurance 
association  by  reason  of  the  fraudu- 
lent representations  of  the  agent 
thereof  as  to  methods  of  assessment, 
expenses,  and  general  conduct  of  the 
business,  and  on  the  further  repre- 
sentation that  he  could  cancel  the  pol- 
icy at  any  time,  on  pasnnent  of  assess- 
ments to  the  date  of  cancelation.  On 
discovery  of  the  fraud  the  plaintiff 
brought  action  to  cancel  the  certifi- 
cate of  insurance.  The  defendant 
urged  that,  since  a  provision  of  the 
by-laws,  incorporated  in  the  policy, 
reserved  to  the  officers  the  right  to 
decline  to  cancel  any  policies  during 
the  months  of  June,  July,  an<}  August, 
this  action  was  not  maintainable.  As 
regards  this  defense,  the  court  held 
that  the  demand  of  the  plaintiff  to 
cancel  the  policy,  made  on  June  11, 
was  timely,  and,  still  further,  that  if 
the  policy  was  voidable  for  fraud  it 
could  have  no  binding  force  on  the 
plaintiff,  and  any  provisions  thereof 
as  to  the  method  of  cancelation  would 
not  avail  the  defendant* 

d.  lAmUaUan  of  aeUan  an  policy. 

The  parties  to  a  hail  insurance  con- 
tract may,  by  agreement,  limit  the 
time  within  which  an  action  may  be 
brought  on  the  policy,  and  such  an 
agreement  will  be  enforced  by  the 
courts.  Gray  v.  Reliable  Ins.  Co. 
(1910)  26  Okla.  692,  110  Pac.  728; 
Schultz  v.-Des  Moines  Mut.  Hail  & 
Cyclone  Ins.  Asso.  (1915)  85  S.  D. 
627,  168  N.  W.  884,  Ann.  Gas.  1917D, 
78. 

In  Gray  v.  Reliable  Ins.  Co.  (Okla.) 
supra,  it  appeared  that  the  policy  un- 
der which  the  plaintiff  sought  to  re- 
cover for  the  damage  to  his  crops  by 
hail  contained  a  provision  requiring 
the  insured  to  mail  notice  to  the  home 


office  of  the  defendant  within  forty* 
eight  hours  of  the  loss,  and  further 
provisions  that  the  insured  must  mail 
his  premium  note  within  twenty-two* 
days,  and  that  no  action  of  any  kind 
could  be  brought  after  the  expiration 
of  six  months.  The  plaintiff  had  not 
shown  compliance  with  these  provi- 
sions, and,  on  appeal,  urged  that  they 
were  violative  of  a  constitutional  pro- 
vision prohibiting  the  abridging  of 
the  time  within  which  rights  under 
the  law  might  be  enforced.  The  court 
held  that  the  constitutional  provision 
was  not  applicable  to  terms  of  a  con- 
tract which  were  agreed  to  by  both 
parties,  and  affirmed  a  judgment  for 
the  defendant. 

But  a  denial  of  liability  by  the  in- 
surer will  be  treated  as  a  waiver  of 
such  agreement,  where  the  right  of 
action  is  not  to  accrue  until  a  certain 
time  in  the  future.  Thus,  in  Schultz 
V.  Des  Moines  Mut.  Hail  &  Cyclone 
Ins.  Asso.  (S.  D.)  supra,  the  policy 
under  which  the  plaintiff  brought  ac- 
tion for  losses  sustained  by  hail  con- 
tained a  provision  that  ''all  losses 
shall  be  adjusted  and  paid  on  or  be- 
fore the  1st  day  of  December  of  the 
same  year,  or  as  soon  thereafter  as 
the  assessments  can  be  collected." 
The  company,  in  reply  to  a  notice  of 
loss  sent  in  July,  stated  that  it  was 
not  liable  on  the  policy,  by  reason  of 
the  plaintiff's  failure  to  pay  a  past- 
due  assessment.  Thereupon  this  ac- 
tion was  brought  in  October,  to  re- 
cover for  the  loss  sustained.  The 
court  was  called  on  to  construe  the 
foregoing  provision  as  preventing  any 
action  before  the  time  mentioned 
therein,  but  this  it  refused  to  do,  say- 
ing: "A  provision  of  an  insurance 
contract,  ...  by  which  the  insur- 
ance company  is  given  a  certain  time 
within  which  to  make  payment  of  the 
loss,  ...  is  waived  by  a  denial  of 
liability  by  the  company." 

In  North  Dakota,  the  common-law 
rule  permitting  such  agreements  has 
been  changed  by  statute.  Johnson  v. 
Dakota  F.  &  M.  Ins.  Co.  (1890)  1  N* 
D.  167,  45  N.  W.  799.  In  that  case, 
it  appeared  that  a  policy  for  the  in- 
surance of  crops  from  loss  by  hail 
contained    the    following    provision: 
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No  suit  or  action  for  the  recovery  of 
any  claim  for  loss  or  damage  under 
this  policy  shall  be  sustained  in  any 
court  of  law  or  equity  unless  such 
suit  or  action  shall  be  commenced  be* 
fore  the  expiration  of  six  months  next 
ensuing  after  the  loss.''  An  action 
for  losses  sustained  by  hail  was  not 
brought  within  the  time  limited.  The 
court  held  that  this  stipulation,  limit- 
ing the  time,  was  void  under  the  Civil 
Code,  but  added  that  at  common  law 
the  provision  would  have  been  en- 
forceable. 

e.  Payment  of  pretniutna. 

Provisions  in  hail  insurance  poli- 
cies as  to  the  payment  of  premiums 
are  strictly  enforced,  and  a  stipula- 
tion that  the  failure  to  pay  an  assess- 
ment after  due  notice  shall  relieve 
the  company  from  all  liability  on  the 
policy  is  binding  on  the  insured.  El- 
liott V.  Home  Mut.  Hail  Asso.  (1913) 
160  Iowa,  106,  140  N.  W.  431;  Nimic 
V.  Security  Mut.  Hail  Ins.  Co.  (1909) 
84  Neb.  403,  121  N.  W.  434, 

In  the  case  last  cited,  it  appeared 
that  the  plaintiff  made  application 
for  a  policy  in  the  defendant  com- 
pany, a  mutual  hail  insurance  associa- 
tion, and  agreed  that  the  application, 
together  with  the  by-laws  of  the  com- 
pany, which  were  printed  on  the  back 
of  his  policy,  and  the  policy  itself, 
should  constitute  his  contract,  and 
that,  if  he  failed  to  pay  any  notes 
given  for  premiums  when  the  same 
became  due,  the  defendant  would  not 
be  liable  for  any  loss  under  the  pol- 
icy. It  was  further  provided  that,  if 
any  note  given  for  a  premium  was  not 
paid  by  November  1st  next  after  its 
date,  the  defendant's  liability  should 
cease.  The  policy  was  issued  in  June, 
and  a  note  was  given  for  the  premium, 
the  note  being  due  in  September.  In 
July,  the  plaintiff's  crops  were  dam- 
aged by  hail,  and  an  adjuster  was  sent 
to  assess  the  loss.  The  plaintiff  noti- 
fied the  company  that  he  was  dissatis- 
fied with  the  amount  of  the  loss  as 
fixed  by  the  adjuster,  and  refused  to 
pay  his  note,  when  due,  on  the  ground 
that  his  loss  exceeded  the  premium. 
Two  years  later  he  sued  to  recover 
this  loss.  The  court  reversed  a  judg- 
ment below  for  the  plaintiff,  on  the 


ground  that  under  the  terms  of  the 
contract  the  defendant's  liability 
ceased  when  the  note  was  not  paid, 
saying:  "It  is  essential  for  the  pro- 
tection of  those  suffering  losses  that 
premiums  shall  be  promptly  paid,  and 
the  mere  fact  that  plaintiff  claimed 
that  his  loss  exceeded  his  premium 
would  not  justify  him  in  refusing  to 
pay  his  note.  He,  to  the  extent  of  his 
premium  which  he  had  promised  to 
pay,  owed  a  duty  to  all  the  other 
members  in  his  situation.  He  was  as 
much  obligated  to  pay  for  their  bene- 
fit as  any  of  the  other  individuals 
were  to  pay  for  his,  and  he  was  not 
entitled  to  the  set-off  claimed.  .  .  . 
The  statute  permits  a  mutual  hail  in- 
surance company  to  adopt  by-laws 
like  those  under  consideration.  As 
applied  to  mutual  companies,  such 
conditions  in  their  contracts  are  rea- 
sonable, and  will  be  upheld." 

In  Elliott  V.  Home  Mut.  Hail  Asso. 
(Iowa)  supra,  it  appeared  that  the 
plaintiff,  in  contracting  for  insurance 
against  loss  by  hail,  agreed  that  any 
amendment  to  the  by-laws  of  the  as- 
sociation, which  might  subsequently 
be  enacted,  should  become  a  part  of 
the  contract  between  the  parties.  At 
the  time  the  policy  was  issued  the  pro- 
vision in  regard  to  delinquency  in  the 
payment  of  premiums  was  to  the  ef- 
fect that,  on  failure  to  pay  after  due 
notice,  a  penalty  of  10  per  cent  would 
be  added  to  the  assessment.  By  a  sub- 
sequent enactment  this  provision  was 
changed  to  read  that  after  an  omis- 
sion of  thirty  days  in  the  payment  of 
assessments  the  association's  liabil- 
ity on  the  policy  would  cease.  In  an 
action  on  the  policy  for  loss  by  hail, 
the  defendant  set  up  the  amendment 
as  a  defense,*  but  the  plaintiff  main- 
tained that  the  amendment  did  not 
form  a  part  of  his  contract.  The  court 
sustained  the  defendant,  and,  in  con- 
struing the  provision  of  the  policy 
that  subsequent  by-laws  should  be  in- 
corporated therein,  said:  "The  as- 
sured .  .  .  agreed  to  be  bound  by 
any  amendment  to  the  by-laws  sub- 
sequently enacted,  [and]  is  not  in  a 
situation  to  contend  that  such  amend- 
ment did  not  form:  a  part  of  his  con- 
tract.    Of  course,  subsequent  enact- 
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ments  must  be  reasonable,  and  this 
court  is  committed  to  the  doctrine 
that,  even  though  the  certificate  be 
conditioned  that  the  insured  shall  be 
bound  by  subsequent  changes  in  the 
articles  or  by-laws,  this  does  not  con- 
template changes  directly  affecting 
the  promise  to  the  certificate  holder 
as  an  insured  person,  .  .  .  but  has 
reference  to  those  affecting  his  duties 
as  a  member  of  the  corporation,  bound 
to  perform  his  part  in  providing 
means,  or  otherwise,  as  one  of  the 
association  of  insurers.  ...  As  the 
amendments  to  defendant's  by-law  re- 
lated to  plaintiff's  duty  in  the  manner 
of  furnishing  means  to  carry  on  the 
business  of  the  association,  it  was 
competent  for  defendant  to  adopt  it, 
and  thereby  it  became  a  condition  of 
the  coiitract  of  insurance." 

However,  in  Farmers  Mut.  Hail  Ins. 
Asso.  V.  Slattery  (1902)  115  Iowa,  410, 
38  N.  W.  949,  a  by-law  enacted  after 
the  issuance  of  a  policy,  and  provid- 
ing for  suspension  in  the  event  of 
failure  to  meet  assessments,  was  held 
not  to  be  applicable  to  the  insured,  al- 
though he  had  agreed  at  the  time  of 
the  issuance  of  the  policy,  to  be  gov- 
erned in  his  contractual  relation  by 
the  "by-laws  of  the  association."  Such 
changes,  it  was  held,  would  be  bind- 
ing as  to  benefits  derived  from  mere 
membership,  but  not  as  to  an  inde- 
pendent contract  made  with  the  asso- 
ciation. The  court  said :  "It  must  be 
presumed  that  parties,  in  becoming 
members  of  such  associations,  do  so 
with  knowledge  that  the  by-laws,  and 
even  the  articles  of  incorporation 
may  be  changed,  .  .  .  [but]  this 
does  not  prevent  them  from  contract- 
ing with  reference  to  these  as  they 
exist  at  the  time  the  -agreement  is 
made.  There  is  nothing  in  the  policy 
indicating  that  articles,  other  than 
those  in  force  when  it  was  issued, 
were  to  govern  the  rights  of  the  par- 
ties. Though  the  association  might 
amend  its  by-laws,  it  was  in  reference 
to  those  in  existence,  and  not  to  prob- 
siXAe  amendments,  the  promise  of  de- 
fendant had  reference." 

f,  Broofs  of  loss. 

Provisions  in  a  hail  insurance  pol- 
icy stipulating  that  the  insured  must 


present  proofs  of  loss  within  a  cer- 
tain period  after  the  loss  is  sustained, 
and  specifying  the  form  which  such 
proofs  shall  follow,  are  valid  and 
binding  on  the  insured,  unless  waived 
by  the  company.  Barry  v.  Farmers' 
Mut.  Hail  Ins.  Asso.  (1900)  110  Iowa, 
438,  81  N.  W.  690 ;  Ring  v.  Phoenix  As- 
sur.  Co.  (1917)  100  Kan.  341,  164  Pac. 
303;  Johnson  v.  Dakota  F.  &  M.  Ins. 
Co.  (1890)  1  N.  D.  167,  45  N.  W.  799; 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Mittendorf 
(1909)  24  Okla.  651,  28  L.R.A.(NJ5.) 
651,  104  Pac.  354;  St.  Paul  F.  &  M.  Ins. 
Co.  V.  Griffin  (1912)  33  Okla.  178.  124 
Pac.  300;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Pipkin  '  (1918)  —  Tex.  Civ.  App.  — , 
207  S.  W.  360. 

In  the  reported  case  (Reeves  v.  Na- 
tional F.  Ins.  Co.  ante,  1293),  the  pol- 
icy provided  that  formal  proof  of  loss 
must  be  made  within  sixty  days,  and 
no  act  of  the  insurer  should  be  a 
waiver  of  such  proof,  and,  further, 
that  a  noncompliance  therewith  would 
relieve  the  company  from  liability. 
The  defendant  accepted  such  proof 
as  was  made,  and  sent  adjusters  to 
estimate  the  loss.  No  intimation  of 
objection  to  the  proof  of  loss  was 
made  until  the  action  was  commenced. 
The  court  holds  that  the  acts  of  the 
d^endant  constituted  a  waiver  of  any 
defect  in  the  proof  of  loss,  regardless 
of  the  provision  that  no  act  of  the  in- 
surer should  be  deemed  such  a  waiver. 

In  Johnson  v.  Dakota  F.  &  M.  Ins. 
Co.  (1890)  1  N.  D.  167,  45  N.  W.  799, 
the    policy    on     which     action    was 
brought  for  damage  to  the  plaintiffs 
crops  by  hail  provided  that  the  loss 
would  be  paid  according  to  the  terms 
and  conditions  of  the  policy,  "but  not 
until  requisite  proofs,  duly  sworn  and 
certified  to  by  assured  and  one  dis- 
interested party,  are  received  at  the 
office  of  the  company."    The  plaintiff 
never  made  proof  of  loss  as  required 
by  the  stipulation  in  the  policy,  but 
claimed     that     the     defendant     had 
waived  the  proofs  of  loss  by  its  re- 
fusal to  pay  the  loss  on  other  grounds, 
and  by  its  failure  promptly  to  object 
thereto  as  a  failure  of  proof.     The 
^court  held  that  the  plaintiff  had  for- 
feited his  right  to  recover,   saying: 
"It  is  elementary  that  where  an  is- 
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snrance  policy  requires  the  insured, 
in  the  event  of  a  loss,  to  furnish  cer* 
tain  preliminary  proofs  of  loss,  a 
failure  to  do  so,  unless  waived,  will 
operate  to  defeat  a  recovery  under  the 
policy.  The  time  within  which  proofs 
are  to  be  furnished  is  not  stated,  in 
terms,  in  the  policy  under  considera- 
tion. ...  In  view  of  the  perishable 
nature  of  the  insured  property,  we 
should  hold,  under  a  hail  insurance 
policy  upon  growyig  grain  which  re- 
quires pr90fs  to  be  furnished  as  a 
condition  precedent  to  the  payment  of 
the  loss,  that  such  proofs  must  be 
furnished  within  a  reasonable  time 
after  the  loss,  and  within  time  to  en- 
able the  company  to  examine  the  prop- 
erty, and  to  determine  upon  the 
amount  of  its  liability,  if  liable,  be- 
fore the  grain  disappears  as  a  result 
of  natural  causes."  But,  as  the  de- 
fendant's conduct  misled  the  plaintiff 
into  believing  that  it  would  disregard 
the  plaintiff's  forfeiture  in  this  re- 
spect, the  court  held  that  the  defend- 
ant should  be  estopped  from  pleading 
the  forfeiture. 

In  St.  Paul  F.  &  M.  Ins.  Co.  v.  Mit- 
tendorf  (1909)  24  Okla.  651,  28  L.R.A. 
(N.S.)  651,  104  Pac.  354,  an  action  on 
a  hail  insurance  policy  to  recover  for 
total  loss,  the  plaintiffs  alleged  sub- 
stantial compliance  with  a  provision 
of  the  policy  that  "the  insured  shall, 
within  sixty  days  after  the  loss,  make 
proof  of  loss  under  oath;"  but  stated 
that  on  forwarding  the  proofs  they 
had  omitted  to  verify  them.  By  a  stip- 
ulation in  the  policy,  a  failure  in  mak- 
ing proof  of  loss  as  required  would 
create  a  forfeiture  of  any  claim  there- 
under. The  defendant  set  out  this 
omission  as  a  defense,  and  the  court 
ruled 'that  there  was  no  substantial 
compliance  with  the  requirements  as 
to  proof  of  loss,  because  of  the  fail- 
ure to  verify,  saying:  "Proof  of  loss 
under  oath  of  the  insured  constituted 
a  condition  precedent  to  their  right  of 
recovery  on  the  policy,  upon  a  per- 
formance of  which  the  insurer  had  a 
right  to  insist.  And  this,  too,  we  be- 
lieve, although  said  provision  in  the 
policy  should  be  liberally  construed  in 
favor  of  the  insured.  ...  In  so 
holding  ...  we  [are  not]  unmind- 
ful of  the  rule  that,  as  to  proof  of 


loss,  all  that  can  be  required  of  the 
insured  is  a  reasonable  and  substan- 
tial compliance  with  the  conditions  of 
the  policy."  But  as  the  plaintiffs 
showed  that  the  defendant  had  re- 
tained the  unverified  proofs  of  loss, 
without  objection  thereto,  this  was 
held  to  be  a  sufficient  waiver  of  the 
plaintiffs'  forfeiture  to  entitle  them 
to  recover  under  the  policy. 

In  St.  Paul  F.  &  M.  Ins.  Co.  v.  Grif- 
fin (1912)  83  Okla.  178,  124  Pac.  300, 
an  action  for  a  partial  loss  to  a  grow- 
ing crop  of  cotton  by  hail,  which  loss 
was  covered  by  an  insurance  policy 
in  the  defendant  company,  it  appeared 
that  a  provision  of  the  policy  stipu- 
lated that  certain  preliminary  proofs 
of  loss  should  be  made  within  sixty 
days,  or  a  forfeiture  of  any  claim 
thereunder  would  result.  The  plain- 
tiff had  made  an  honest  but  ineffect- 
ual effort  to  -comply  with  the  provi- 
sion as  to  proof  of  loss,  but  his  effort, 
not  being  a  substantial  compliance 
with  the  terms,  of  the  policy,  was  held 
to  be  fatally  defective.  The  courts 
quoting  from  St.  Paul  F.  &  M.  Ins.  Co. 
V.  Mittendorf  (Okla.)  supra,  said: 
"The  stipulation  referred  to,  provid- 
ing for  the  production  of  preliminary 
evidence  of  loss  as  a  condition  preced- 
ent to  the  payment  of  such  loss  by  the 
insurer,  is  not  unusual  in  insurance 
policies;  and  it  may  be  regarded  aa 
authoritatively  settled  that  a  substan- 
tial compliance  with  such  a  condition 
must  be  made  by  the  claimant  before 
a  right  of  action  will  accrue  to  him 
for  losses,  unless  the  right  to  insist 
on  such  preliminary  condition  be 
waived."  But  the  plaintiff  proceeded 
to  give  proof  of  a  waiver  on  the  part 
of  the  defendant,  in  accepting  and  re- 
taining such  proofs  of  loss  without 
objection.  The  defendant  thereupon 
quoted  another  provision  of  the  policy,, 
which  provided  that  "no  denial  of  lia- 
bility or  other  act  on  the  part  of  the 
company  shall  be  deemed  to  waive  or 
dispense  with  the  furnishing  of  such 
proQf,"  and  maintained  that  under 
this  provision  a  waiver  was  impossi- 
ble. But  the  court  dismissed  this  con- 
tention as  being  but  another  stipula- 
tion for  the  benefit  of  the  insurer,, 
which  could  be,  and  was,  waived. 

In  St.  Paul  F.  &  M.  Ins.  Co.  v.  Pip- 
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kin  (1918)  —  Tex.  Civ.  App.  — ,  207 
S.  W.  360,  a  provision  of  the  policy  of 
hail  insurance  in  suit  stipulated  as 
follows:  "The  assured  shall,  with- 
in sixty  days  after  the  loss,  .  .  . 
make  proof  of  loss  under  oath,  [and] 
a  failure  by  the  assured  to  give  no- 
tice or  make  proof  of  the  loss  within 
the  time  herein  specified  shall'  cause 
a  forfeiture  of  any  claim  under  this 
policy.  No  denial  of  liability  or  other 
act  on  the  part  of  the  company  shall 
be  deemed  to  waive  or  dispense  with 
the  furnishing  of  such  proof."  No 
formal  notice,  as  required  by  this  pro- 
vision, was  made  by  the  plaintiff  as 
proof  of  the  loss  sustained  by  him, 
but  there  was  an  effort  on  his  part  to 
comply  therewith.  The  company  re- 
tained such  proof  as  he  did  forward, 
which  proof  contained  all  the  state- 
ments of  fact  necessary  for  the  in- 
formation of  the  company,  and  there- 
after an  adjuster  was  sent  to  esti- 
mate the  loss.  The  court  held  that 
these  acts  of  the  company  amount- 
ed to  a  waiver  of  the  provision  in 
regard  to  proof  of  loss,  unless  their 
effect  was  conclusively  controlled  by 
the  provision  that  no  ''act  on  the  part 
of  the  company  shall  be  deemed  to 
waive  or  dispense  with  the  furnishing 
of  such  proof.''  As  to  this  latter 
clause,  the  court,  quoting  May  on  'In- 
surance,'' said:  "A  clause  to  the  ef- 
fect that  no  act  of  the  company,  ex- 
cept an  express  written  declaration, 
shall  waive  the  requirements  in  re- 
gard to  proofs,  will  not  prevent  the 
company  from  estopping  itself  by  act 
in  pais.-'  This  statement,  it  was  held, 
was  an  application  to  insurance  of  a 
general  principle  of  the  law  of  con- 
tracts that  parties  cannot,  by  agree- 
ment or  otherwise,  limit  their  free- 
dom to  change  the  rights  and  liabili- 
ties arising  out  of  the  contract  con- 
taining the  attempted  limitation. 

It  has  been  held  that  where  the 
strict  terms  of  the  policy  in  regard  to 
proofs  of  loss  were  not  complied  with 
by  the  insured,  even  though  a  fur- 
ther provision  forbade  waiver  of  such 
proofs,  the  tender  of  an  amount  in 
''full  settlement  of  all  claims"  for  loss 
sustained  was,  in  fact  and  in  law,  a 
waiver   of   such   provision.     Ring   v. 


Phcehix  Assun  Go.   (1917)    100  Kan. 
341,  164  Pac.  303. 

A  reasonable  and  substantial  com- 
pliance with  a  provision  in  regard  to 
proof  of  loss  is  suflScient.  Thus,  in 
Barry  v.  Farmers  Mut.  Hail  Ins.  Asso. 
(1900)  110  Iowa,  433,  81  N.  W.  690, 
it  appeared  that  a  provision  of  the  by- 
laws, which  had  been  incorporated  in 
the  policy  between  the  parties,  re- 
quired that,  when  the  damaged  crop 
should  be  harvested,  a  true  account 
of  the  produce  grown  on  the  land 
covered  by  insurance  should  be  de- 
livered to  the  association,  with  two 
witnesses  certifying  thereto.  In  mak- 
ing this  report,  the  plaintiff  figured 
the  yield  of  certain  crops  which  had 
not,  at  the  time,  been  harvested,  by 
counting. the  rows  and  acreage,  and 
averaging  the  yield  with  the  part  that 
had  previously  been  gathered.  The 
defendant  alleged  that  it  had  no 
knowledge  sufficient  to  form  a  belief 
as  to  the  correctness  of  this  statement, 
and  therefore  denied  the  same.  Hie 
court  disposed  of  this  objection,  on 
appeal,  by  ruling  that  this  was  a  suffi- 
ciently reliable  means  of  measuring 
the  crops,  and  a  compliance  with  the 
provision  of  the  policy  relating  there- 
to. 

g.  Bisk8  covered  "by  poUcy. 

It  seems  that  all  loss  directly  trace- 
able to  hail  is  comprehended  in  a  hail 
insurance  policy.  St.  Paul  F.  &  M. 
Ins.  Co.  V.  Pipkin  (1918)  Tex.  (3v. 
App.  — ,  207  S.  W.  360.  And  see  the 
reported  case  (Reeves  v.  National  F. 
Ins.  Co.  ante,  1293) . 

In  St.  Paul  F.  &  M.  Ins.  Co.  v.  Pip- 
kin (Tex.)  supra,  the  policy  in  suit 
described  the  property  insured  as 
"growing  crops."  At  the  time  the 
crops  were  destroyed  by  hail  they  had 
already  ripened,  and  it  seemed  to  be 
the  defendant's  contention  that  the 
policy  covered  only  loss  while  the  crop 
was  in  the  actual  stage  of  growth 
through  the  assimilative  processes  of 
plant  life.  Additional  provisions  of 
the  policy,  which  indicated  the  inten- 
tion of  the  parties  more  clearly,  were 
that  the  insurance  should  continue 
until  September  15th,  at  noon,  "and 
in  no  event  shall  the  company  be  lia- 
ble after  the  grain  is  cut    ...    in 
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'Case  any  of  the  6rops  insured  shall 
be  so  injured  by  drought,  frost»  or  be^ 
ing  overripe,  or  from  any  other  cause, 
so  that  such  portion  will  not  result  in 
a  profit  over  and  above  the  actual  cost 
of  cutting,  harvesting,  and  marketing, 
then  the  company  shall  not  be  liable 
for  any  damage  which  may  occur  from 
hail/'  The  court  said:  "The  con- 
struction urged  by  [defendant]  would 
defeat  in  a  measure  the  purpose  of  the 
insurance,  for  there  would  be  a  period 
of  time,  just  prior  to  harvesting,  when 
protection  from  hail  might  be  most 
necessary,  when  the  rights  of  the  par- 
ties under  the  policy  would  be  very 
uncertain.  We  think  it  was  evidently 
the  intention  to  insure  the  grain  until 
it  was  cut,  or  had  reached  such  a 
stage  of  overripeness  as  that  it  was 
not  worth  the  expense  of  harvesting/' 
In  the  reported  case  (Reeves  v.  Na- 
tional F.  Ins.  Co.  ante,  1293) ,  the  pol- 
icy provided  that  the  insurer  should 
not  be  liable,  except  for  such  damage 
as  was  directly  traceable  to  hail  alone. 
It  appeared  that  the  hail  storm  in 
question  did  not  damage  the  crops  di- 
rectly, but  it  had  the  effect  of  making 
them  more  susceptible  to  rust,  which 
increased  susceptibility  caused  great- 
er injury  to  the  crops  than  would 
otherwise  have  been  incurred.  The 
court  holds  that  such  damage,  where 
directly  traceable  to  hail,  is  necessa- 
rily  comprehended  in  the  contract  be- 
tween the  parties. 

HI.  Errors  in  policy,' 

The  courts,  in  construing  the  provi- 
sions of  a  hail  insurance  policy,  look 
for  the  real  contract  between  the  par- 
ties. Thus,  errors  in  the  provisions 
of  the  policy  will  be  corrected,  and  a 
recovery  allowed  thereon.  Mahoney 
v.  Minnesota  Farmers  Mut.  Ins.  Co. 
(1917)  186  Minn.  34,  161  N.  W.  217; 
French  v.  State  Farmers'  Mut.  Hail 
Ins.  Co.  (1915)  29  N.  D.  426,  L.R.A. 
1915D,  766,  151  N.  W.  7. 

In  Mahoney  v.  Minnesota  Farmers 
Mnt.  Ins.  Co.  (Minn.)  supra,  it  ap- 
peared that  the  plaintiff,  at  the  solic- 
itation of  an  agent  of  the  defendant 


insurance  company,  had  signed  an  ap- 
plication filled  out  by  the  latter,  for 
hail  insurance  on  his  crops.  He  de- 
scribed his  crops  to  the  agent  as  125 
acres  of  wheat  and  cor^  half  of  which 
was  growing  on  the  northeast  quarter 
of  section  23,  and  the  other  half  on 
the  northwest  quarter  of  section  24 
in  Stevens  county.  A  policy  was  is- 
sued pursuant  to  the  application. 
Sometime  later  a  hailstorm  destroyed 
the  plaintiff's  crops,  and,  on  examin- 
ing the  policy,  he  found  that  the 
quarter  section  in  section  23  was  de- 
scribed as  the  "S.  E.  i/'  instead  of  the 
"N.  E.  1/'  He  had  no  interest  in  the 
crop  in  the  southeast  corner.  In  an 
action  to  reform  the  policy  and  re- 
cover thereon  as  reformed,  the  court 
held  that  there  was  evidence  that  the 
mistake  was  mutual,  and  construed 
the  policy  in  accordance  therewith, 
with  judgment  for  the  plaintiff  for 
the  loss  sustained. 

In  French  v.  Farmers  Mut.  Hail  Ins. 
Co.  (N.  D.)  supra,  it  appeared  that 
the  plaintiff  had  given  the  agent  of 
the  defendant  company  a  description 
of  the  lands  owned  by  him,  on  which 
the  crops  which  he  desired  to  insure 
were  growing,  describing  such  lands 
by  sectiona.  The  agent  stated  that 
he  would  look  up  the  legal  description 
of  the  lands,  but  in  doing  so  he  made 
an  error,  in  consequence  of  which  the 
land  described  was  not  that  owned  by 
.the  plaintiff.  The  application  was 
forwarded  by  the  agent,  and  a  policy 
was  issued.  The  plaintiff  afterwards 
suffered  a  loss  by  hail,  forwarded 
proofs,  and  an  adjuster  agreed  to  pay 
$771  as  the  amount  of  the  loss  sus- 
tained. On  discovery  of  the  error, 
the  company  refused  to  pay  the  loss 
as  adjusted,  but  offered  $400  by  way 
of  compromise.  The  plaintiff,  in  an 
action  for  the  full  amount  thereqf ,  ob- 
tained a  reformation  of  the  policy,  and 
the  full  loss  as  originally  agreed  on. 
This  was  affirmed  on  appeal,  the  court 
stating  that  it  looked  beyond  the  mis- 
taken description  for  the  real  contract 
of  the  parties,  which  was  to  insure 
the  very  crops  of  the  plaintiff  which 
were  destroyed  by  hail.       R.  E.  B. 
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GAT  HARDIN,  Appt., 

V. 

STATE  OF  TEXAS. 

Texas  Ctnirt  of  CrinUnal  Appeals -^  March  5,  1019, 
(—  Tex.  Grim.  Rep.  — ,  211  S.  W.  233.) 

• 

Perjury  —  testimony  given  under  compulsion. 

1.  One  cannot  avoid  liability  for  perjury  committed  before  a  grand 
jury,  because  the  testimony  was  given  under  compulsion,  if  not  under 
duress. 

[See  note  on  this  question  beginning  on  page  1319.] 


—  false  testimony  before  grand  jury 
— necessity  of  crime. 

2.  To  render  one  guilty  of  perjury 
for  false  testimony  given  before  the 
grand  jury,  it  is  not  necessary  that 
someone  was  in  fact  guilty  of  a  crime 
in  the  matter  about  which  he  testi- 
fied falsely. 

[See  21  R,  C.  L.  263.] 

Indictment  —  misnomer  —  elimina- 
tion of  allegation. 

3.  A  misnomer  of  one  of  the  per- 
sons about  whom  false  testimony  is  al- 
leged to  have  been  given  does  not  ren- 
der an  indictment  for  perjury  bad,  if 
the  allegation  can  be  eliminated  and 
leave  sufficient  to  sustain  the  charge. 

[See  14  R.  C.  L.  182.] 

—  character  of  allegation  required. 

4.  An  indictment  must  set  out  the 
particular  offense  charged,  with  such 
certainty  as  that  a  presumptively  in- 
nocent man,  seeking  to  know  what  he 
must  meet,  may  ascertain  fully  there- 
from the  matters  charged  against  him. 

[See  14  R.  C.  L.  173;  21  R.  C.  L. 
266.] 

—  idem  sonans. 

5.  An  indictment  for  false  testimony 
with  respect  to  adultery  with  one 
Bardshaw  is  not  bad,  where  the  true 
name  is  Bradshaw,  which  appears  many 
times  in  the  indictment,  under  a  stat- 
ute requiring  only  such  certainty  in  in- 
dictments  as   will   enable   accused   to 


plead  the  judgment  rendered  thereon 
in  bar  of  any  subsequent  proceedings. 
[See  14  R.  C.  L.  174.] 

—  transactions  in  other  county. 

6.  An  indictment  for  adultery  in  the 
county  where  the  grand  jury  are  sitting 
is  not  bad  for  setting  out  facts  relative 
to  the  placing  of  the  woman  by  accused 
in  a  rescue  home  in  another  county,  and 
transactions  alleged  to  have  taken 
place  in  connection  therewith. 

[See  14  R.  C.  L.  181.] 

Trial  —  instructions  —  indictment. 

7.  One  who  voluntarily  appears  be- 
fore the  grand  jury  which  is  investi- 
gating a  charge  against  him,  and  testi- 
fies, after  being  fully  warned  by  the 
prosecuting  attorney  of  the  consequen- 
ces of  giving  testimony,  is  not  entitled 
to  an  instruction,  in  a  prosecution  for 
perjury '^  for  the  testimony  so  given^ 
that  such  testimony  cannot  be  consid- 
ered unless  it  was  freely  and  volunta- 
rily given. 

On  Motion  for  Rehearing. 

Perjury  *  —    false    testimony    before 
grand  jury. 

8.  To  render  one  guilty  of  perjuiy 
for  false  testimony  given  before  a 
grand  jury,  the  matter  under  investi- 
gation must,  if  sustained  by  the  facts, 
be  a  violation  of  the  criminal  law  of  the 
land. 

[See  21  R.  C.  L.  263.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Hood 
County  (Keith,  J.)  convicting  him  of  perjury.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Dean  &  Zweifel,  M.  L.  Ar- 
rington,  and  Bradley,  Burns,  &  Hiner, 

for  appellant: 

Before  a  party  can  be  legally  con- 
victed of  the  offense  of  perjury  com- 
mitted before  a  grand  jury,  the  indict- 


ment must  not  only  allege  the  material- 
ity of  the  defendant's  false  statements 
made  before  such  jury,  but  allege  that 
the  defendant,  or  some  other  person, 
was  in  fact  guilty  of  some  crime  against 
the  laws  of  this  state,  about  which  he 
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falsely  testified,  and  such  indictment 
must  set  out  and  allege  the  constituent 
elements  of  such  crime. 

Gallegos  v.  State,  50  Tex.  Crim.  Rep. 
190,  95  S.  W.  123 ;  Weaver  v.  State,  34 
Tex.  Crim.  Rep.  554,  81  S.  W.  400; 
Scott  V.  State,  75  Tex.  Crim.  Rep.  396, 
171  S.  W.  243;  BuUer  v.  State,  33  Tex. 
Crim.  Rep.  551,  28  S.  W.  465;  McMur- 
try  V.  State,  38  Tex.  Crim.  Rep.  521, 
43  S.  W.IOIO;  Miller  v.  State,  43  Tex. 
Crim.  Rep.  367,  65  S.  W.  908 ;  Rosebud 
V.  State,  50  Tex.  Crim.  Rep.  475,  98  S. 
W.  858 ;  Morris  v.  State,  47  Tex.  Crim. 
Rep.  420,  83  S.  W.  1126;  McDonough 
V.  State,  47  Tex.  Crim.  Rep.  227,  122 
Am.  St  Rep.  684,  84  S.  W.  594. 

Where  an  indictment  for  perjury  at- 
tempts to  charge  a  defendant  with  hav- 
ing committed  adultery  with  a  woman 
named  Bardshaw,  and  about  which  he 
falsely  testified  before  the  grand  jury, 
it  is  error  for  the  court  to  permit  wit- 
nesses to  testify  to  circumstances  tend- 
ing to  show  that  he  was  guilty  of  adul- 
tery with  a  woman  named  Bradshaw, 
the  names  Bardshaw  and  Bradshaw 
not  being  idem  sonans. 

Milontree  v.  State,  30  Tex.  App.  152, 
16  S.  W.  764 ;  Carnes  v.  State,  53  Tex. 
Crim.  Rep.  490,  110  S.  W.  750;  Stewart 
V.  State,  31  Tex.  Crim.  Rep.  154,  19  S. 
W.  908 ;  Hankins  v.  State,  57  Tex.  Crim. 
Rep.152,  122  S.  W.  22;  Brown  v.  State, 
53  Tex.  Crim.  Rep.  303,  109  S.  W.  188 ; 
Tracy  v.  State,  48  Tex.  Crim.  Rep.  50, 
85  S.  W.  1056 ;  Weitzel  v.  State,  28  Tex. 
App.  523,  19  Am.  St.  Rep.  855,  13  S. 
W.  864;  Westbrook  v.  State,  23  Tex. 
App.  401,  5  S.  W.  248 ;  Chaney  v.  State, 
59  Tex.  Crim.  Rep.  283,  128  S.  W.  614; 
Haygood  v.  State,  51  Tex.  Crim.  Rep. 
618,  103  S.  W.  890. 

Witnesses  cannot  testify  to  facts  de- 
rogatory to  the  moral  character  of  de- 
fendant on  trial  for  the  commission  of 
a  crime,  unless  such  facts  become  an 
issue  hy  reason  of  the  charge  against 
him  in  the  indictment,  and  are  relevant 
and  pertinent  to  some  issue  raised  by 
the  indictment. 

•Branch,  Crim.  Law,  §  338;  Scott  v. 
State,  35  Tex.  Crim.  Rep.  11,  29  S.  W. 
274;  Washington  v.  State,  23  Tex.  App. 
386,  5  S.  W.  119 ;  Donohoe  v.  State,  14 
Tex.  App.  688;  Jackson  v.  State,  15  Tex. 
App.  579;  Sisk  v.  State,  28  Tex.  App. 
432,  13  S.  W.  647;  Rahm  v.  State,  30 
Tex.  App.  310,  28  Am.  St.  Rep.  911,  17 
S.  W.  416. 

It  is  error  for  the  court  to  submit 
to  the  jury  for  their  consideration  a 
case  that  has  no  legal  support,  either 


STATE.  1309 

o  «Ji  s.  W.  ZSS,) 

in  the  indictment  filed  or  in  the  proof 
offered  in  support  thereof. 

Bradford  v.  State,  25  Tex.  App.  723, 
9  S.  W.  46;  Chamberlain  v.  State,  25 
Tex.  App.  398,  8  S.  W.  474;  Surrell  v. 
State,  29  Tex.  App.  321,  15  S.  W.  816; 
Branch,  Crim.  Law,  §  338. 

When  an  issue  of  fact  is  made  as  to 
whether  or  not  a  statement  made  by  a 
person  charged  with  crime,  and  intro- 
duced as  evidence  against  him,  was 
freely  and  voluntarily  made,  it  is  the 
duty  of  the  court  to  instruct  the  jury 
that  such  statement  must  have  been 
freely  and  voluntarily  made  before  the 
same  can  be  considered  as  evidence  by 
the  jury,  and  a  failure  to  so  charge  is 
reversible  error,  when  proper  exception 
is  taken  thereto. 

Paris  V.  State,  35  Tex.  Crim.  Rep.  93, 
81  S.  W.  855;  Sparks  v.  State,  34  Tex. 
Crim.  Rep.  88,  29  S.  W.  264;  Cortez  v. 
State,  43  Tex.  Crim.  Rep.  383,  66  S.  W. 
453 ;  Grimsinger  v.  State,  44  Tex.  Crim. 
Rep.  1,  69  S.  W.  583 ;  Knight  v.  State, 
55  Tex.  Crim.  Rep.  251,  116  S.  W.  56; 
Berry  v.  State,  58  Tex.  Crim.  Rep.  291, 
125  S.  W.  581 ;  Jordan  v.  State*,  51  Tex. 
Crim.  Rep.  146,  101  S.  W.  247;  Over- 
street  V.  State,  68  Tex.  Crim.  Rep.  238, 
150  S.  W.  899;  Belcher  v.  State,  71  Tex. 
Crim.  Rep.  646.  161  S.  W.  459. 

Messrs.  William  Pannill  and  E.  B. 
Hendricks,  Assistant  Attorney  Gen- 
eral, for  the  State. 

Lattimore,  J.,  delivered  the  opin- 
ion of  the  court : 

In  this  case  appellant  was  tried  in 
the  district  couri^  of  Hood  county 
for  the  offense  of  perjury,  and  from 
a  judgment  of  conviction  brings  the 
case  before  us  on  appeal. 

The  first  complaint  of  the  appel- 
lant is  as  to  the  sufficiency  of  the 
indictment,  of  which  he  complained 
in  a  motion  to  quash,  motion  in  ar- 
rest of  judgment,  request  for  per- 
emptory instructions,  and  special 
charge  No.  1,  all  substantially  pre- 
senting the  same  contention.  The 
charging  part  of  the  indictment  in 
the  case  reads  as  follows :  "Where- 
upon it  then  and  there  became  and 
was  a  material  inquiry  before  said 
grand  jury,  and  necessary  for  the 
due  administration  of  the  criminal 
law  of  said  state  and  for  the  ends 
of  public  justice,  whether  in  said 
county  and  state,  on  or  about  the 
ISth  day  of  February,  A.  D.  1916, 
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the  said  Gat  Hardin,  a  man,  and 
Minnie  Bardshaw,  a  woman,  not  his 
wife,  did  then  and  there  live  to- 
gether and  have  carnal  intercourse 
with  each  other,  he  being  then  and 
there  lawfully  married  to  another 
person,  then  living,  and  it  further 
became  and  was  a  material  inquiry 
before  said  grand  jury  whether  in 
said  county  and  state,  on  or  about 
the  day  and  date  last  above  written, 
the  said  Gat  Hardin,  a  man,  and 
Minnie  Bradshaw,  a  woman,  not  his 
wife,  did  have  habitual  carnal  inter- 
course with  each  other  without  liv- 
ing together,  he  being  then  and  there 
lawfully  married  to  another  person 
then  living,  and  it  further  became 
and  was  a  material  inquiry  before 
said  grand  jury,  and  necessary  for 
the  due  administration  of  the  crim- 
inal law  in  said  state  and  for  the  ends 
of  public  justice,  whether  said  Gat 
Hardin,  after  placing  one  Minnie 
Bradshftw  in  a  certain  house  and 
place  conducted  by  G.  C.  Morris  and 
his  wife,  MrS.  G.  C.  Morris,  in  the 
city  of  Fort  Worth,  in  Tarrant 
county,  Texas,  the  said  place  then 
and  there  being  a  rescue  home  for 
fallen  women,  did  represent  and 
state  to  said  G.  C.  Morris  and  Mrs. 
G.  C.  Morris  that  he,  the  said  Gat 
Hardin,  was  S.  L.  Johnson,  and  that 
said  woman  so  placed  by  said  Gat 
Hardin  in  said  rescue  home  was 
named  Mamie  Johnson,  and  whether 
the  said  Gat  Hardin  did  then  and 
there  in  said  city  of  Fort  Worth, 
Tarrant  county,  Texas,  after  placing 
said  Minnie  Bradshaw,  under  the 
name  of  Mamie  Johnson,  in  said 
rescue  home,  did,  on  or  about  the 
18th  day  of  August,  1916,  take  said 
Minnie  Bradshaw  from  said  rescue 
home  and  return  with  her  to  said 
rescue  home  the  following  day  there- 
after, and  whether  the  said  Gat 
Hardin  did,  on  or  about  the  18tb  day 
of  September,  A.  D.  1916,  take  said 
Minnie  Bradshaw  from  said  rescue 
home  in  said  Forth  Worth,  and  re- 
turn with  her  to  said  rescue  home 
the  following  day  thereafter,"  etc. 

The  indictment  further  proceeds 
to  set  forth  that  Gat  Hardin  swore 
that  he  did  not  at  any  time  or  place 


within  two  years  have  sexual  inter- 
course with  Minnie  Bradshaw,  and 
that  he  did  not  tell  Mr.  or  Mrs.  Mor- 
ris that  his  name  was  S.  L.  Johnson, 
nor  that  Minnie  Bradshaw's  name 
was  Mamie  Johnson,  nor  that  she 
was  his  sister^  and  that  he  did  not 
remember  taking  her  away  from  the 
rescue  home  in  Fort  Worth,  con- 
ducted by  the  Morrises,  and  keeping 
her  away  all  night  on  two  occasions, 
but  that  he  took  her  to  picture 
shows  from  their  house,  always 
bringing  her  back  the  same  nigfat 
The  indictment  further  charges  tiiat 
all  these  statements  were  material 
and  were  false,  and  then  sets  out 
the  traverse  as  to  each  of  these 
matters. 

Appellant's  motion  to  quash  is  as 
follows : 

^'I.  Because  said  indictment  fails 
to  charge  all  of  the  essential  ele- 
ments which  are  necessary  to  con- 
stitute the  crime  of  perjury,  in  that 
the  said  indictment,  among  other 
things,  attempts  to  set  out  the  es^ 
sential  elements  which,  in  law,  con- 
stitute the  crime  of  adultery,  but  in 
the  charging  part  thereof  it  fails  to 
set  out  and  allege  some  of  the  ele- 
ments which,  in  law,  constitute  said 
offense. 

''II.  Because  the  said  indictment 
is  duplicitous,  indefinite,  and  un- 
certain, in  that  it  is  so  drawn  that 
it  does  not  set  out  and  allege  nuuoy 
of  the  essential  elements  which  are 
necessary  to  constitute  the  crime  of 
perjury. 

"III.  Because  many  of  the  allega- 
tions in  said  indictment,  wherein  it 
is  sought  to  allege  the  essential  ele- 
ments of  perjury,  allege  facts  and 
circumstances  that  are  absolute- 
ly immaterial,  and  the  testimony 
thereon,  if  admitted  in  evidence  be- 
fore a  jury,  could  serve  no  purpose 
except  to  prejudice  the  minds  of  the 
jury  against  the  defendant,  and 
would  not  and  could  not  be  of  any 
probative  force  in  establishing  the 
oflfense  of  the  i)erjury  sought  to  be 
established  in  this  case  on  the  part 
of  the  state. 

"IV.  Because  said  indictment  is 
defective,    duplicitous,    and   uncer- 
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tain,  in  that  it  alleges  and  sets  out 
facts  and  circumstances  that  are 
cSiarged  to  have  taken  place  in  a 
county  other  than  that  over  which 
ttiis  court  has  jurisdiction. 

'*V.  Because  said  indictment  con- 
tains allegations  and  charges  of  acts 
and  conduct  alleged  against  the  de- 
fendant that  took  place  in  a  counly 
beyond  the  jurisdiction  of  this  court, 
and  acts  and  conduct  which,  if  they 
did  constitute  an  offense  ^nder  the 
laws  of  this  state,  anotiier  and  dif- 
ferent court  would  have  jurisdic- 
tion over  the  same,  and  the  said  al- 
leged act  and  conduct  do  not  consti- 
tute any  offense  over  which  this 
court  or  any  other  court  of  Hood 
county  would  have  jurisdiction,  and 
tiie  said  allegations  and  the  proof 
thereunder,  in  case  the  same  should 
be  admitted  in  evidence  before  a 
jury  on  the  trial  of  this  case,  could 
and  would  serve  no  other  purpose 
except  to  prejudice  the  minds  of  the 
jury  against  the  defendant,  in  an 
undue  manner,  and  in  a  manner  not 
warranted  by  law,  inasmuch  as  the 
defendant  is  entitled  to  a  fair  and 
impartial  trial  under  the  Constitu- 
tion and  laws  of  this  state,  upon 
legitimate  testimony  and  such  testi- 
mony only  as  is  properly  admissible 
under  an  indictment  for  perjury. 

"VI.  And  especially  does  he  move 
the  court  to  strike  out  and  hold  for 
naught  the  allegations  and  state- 
ments in  said  indictment  wherein  it 
alleges  certain  conversations  be- 
tween the  defendant  and  the  prose- 
cuting witnesses,  Morris  and  wife, 
and  wherein  it  alleges  certain  acts 
and  conduct  on  the  part  of  the  de- 
fendant in  Tarrant  county,  Texas, 
because  said  transactions  were  and 
are  immaterial  under  the  indict- 
ment in  this  case,  could  not  be  the 
basis  of  perjury,  are  immaterial, 
and,  if  such  proof  should  be  admit- 
ted on  the  trial  of  this  case,  it  could 
serve  no  purpose  except  to  prejudice 
the  minds  of  the  jury  against  the 
defendant." . 

Appellant  presents  concretely  the 
substance  of  his  motion  to  quash, 
and  bis  other  objections  to  the  in- 
dictment, in  the  totm  of  a  proposi- 


tion, which  is  as  follows:  "Before 
a  party  can  be  legally  convicted  of 
the  offense  of  perjury  committed 
before  a  grand  jury,  the  indictment 
must  not  only  allege  the  materiality 
of  the  defendant's  false  statements 
made  before  such  grand  jury,  but 
must  go  further  and  allege  that  the 
defendant,  or  some  other  person, 
was  in  fact  guilty  of  some  crime 
against  the  laws  of  this  state,  about 
which  he  falsely  testified,  and  such 
indictment  must  set  out  and  allege 
the  constituent  elements  of  such 
crime,"  and  a  statement  of  the 
ground  of  his  contention,  which  is 
as  follows :  "Our  contention  is  that, 
in  order  for  this  indictment  to, be 
good,  it  must  have  been  alleged 
therein  that  the  defendant  not  only 
made  the  false  statements  alleged 
therein,  but  it  must  have  been  al- 
leged that  he  was  guilty  of  adultery 
with  Minnie  Bradshaw  in  one  of  the 
statutory  modes,  and  that  the  con- 
stituent elements  of  said  offense 
should  have  been  alleged." 

It  will  be  noted  that  the  motion  to 
quash  points  out  no  specific  defect 
in  the  indictment,  and  we  will  ac- 
cept the  proposition  and  statement 
of  his  contention  above  set  out  as 
presenting  appellant's  real  conten- 
tion in  all  of  his  objections  present- 
ed as  above  stated,  and  based  on  the 
insufficiency  of  the  indictment.  He 
contends  that  the  indictment  must 
not  only  allege  the  materiality  of 
the  false  statements  made  before  the 
grand  jury,  but  that  the  indictment 
must  go  further  and  allege  that  the 
defendant,  or  some 
other    person,    was  T^JAmlnr'^i^toT^ 

in      fact      guilty      of    »r«nd  jury— 

some  crime  against  crime. 

the    laws    of    this 

state,  in  the  matter  about  which  he 

falsely  testified. 

We  cannot  agree  to  this  conten- 
tion. If  such  were  the  law,  perjury 
might  be  committed  in  aU  causes 
where  grand  juries  did  not  find  in- 
dictments, and  in  all  cases  before 
courts  where  the  accused  was  ac- 
quitted, and  the  state  in  such  event 
would  be  helpless  to  prosecute,  be- 
cause it  could  not  allege  in  the  in- 
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dictment  for  perjury  that  the  ac- 
cused, or  any  other  person,  was 
guilty  in  the  matter  about  which  is- 
sue was  joined  at  the  time  of  the 
alleged  perjury.  The  law  intends 
to  punish  the  makers  of  false  state- 
ments regarding  the  material  facts 
in  proper  inquiries,  no  matter  what 
becomes  of  the  investigation  or  liti- 
gation, or  whether  it  be  developed 
that  the  matter  charged  is  wholly 
baseless  or  absolutely  true.  We 
know  of  no  authority,  and  have  been 
cited  to  none,  holding  as  appellant 
here  contends.  We  have  carefully 
examined  those  authorities  cited  in 
support  of  this  proposition  in  ap- 
pellant's brief ;  but,  according  to  our 
understanding,  none  of  them  justi- 
fies any  such  contention. 

The  Gallegos  Case,  50  Tex.  Crim. 
Rep.  190,  95  S.  W.  123,  holds  the  in- 
dictment bad  because  it  appears  up- 
on the  face  of  the  same  that  the  mat- 
ters the  grand  jury  were  investigat- 
ing would,  if  true,  not  amount  to  a 
violation  of  the  law. 

The  Weaver  Case,  34  Tex.  Crim. 
Rep.  554,  81  S.  W.  400,  also  cited, 
holds  the  indictment  bad  because 
the  materiality  of  the  alleged  false 
statement  is  not  shown.  However, 
this  court  said :  "Investigations  of 
grand  juries  should  only  be  directed 
to  violations  of  law.  Statements  of 
persons  testifying  before  such  bod- 
ies, unless  material  in  some  respects 
to  such  investigations,  cannot  be  the 
basis  of  perjtiry.  .  .  .  The  ma- 
teriality of  such  evidence,  when 
given,  must  be  measured  by  the  sub- 
ject-matter under  investigation." 

The  Scott  Case,  75  Tex.  Crim. 
Rep.  396, 171  S.  W.  243,  holds  the  in- 
dictment bad  because  its  contents 
show  that  the  matter  under  investi- 
gation did  not  amount  to  a  violation 
of  the  law,  the  matter  investigated 
being  alleged  to  be  whether  the  par- 
ty played  at  a  game  with  dice.  Play- 
ing games  with  dice  is  not  an  offense 
against  the  laws  of  th'3  state;  bet- 
ting on  such  games  being  the  act 
made  penal. 

The  Buller  Case,  33  Tex.  Crim. 
Rep.  551,  28  S.  W.  465,  merely  holds 
bad  an  indictment  which  fails  to 


directly  allege  the  materiality  of  the 
alleged  false  statement,  or  to  plead 
facts  from  which  such  materiality 
would  appear. 

The  McMurtry  Case,  38  Tex. 
Crim.  Rep.  521,  43  S.  W.  1010,  cited, 
has  been  expressly  overruled. 

The  Miller  Case,  43  Tex.  Crim. 
Rep.  367,  65  S.  W.  908,  cited,  is  the 
law,  but  in  our  opinion  inapplicable. 
This  court  there  said :  "If  the  indict- 
ment had'alleged  that  the  testimony 
given  before  the  grand  jury  was 
material  to  some  issue,  this  general 
allegation  might  have  been  suf- 
ficient. In  the  absence  of  this  char- 
acter of  allegation,  then  enough  of 
the  facts  and  circumstances  of  the 
matter  inquired  about  by  the  grand 
jury  should  have  been  stated  to 
manifest  its  materiality." 

The  Rosebud  Case,  50  Tex.  Crim. 
Rep.  475,  98  S.  W.  858,  is  wholly  in 
line  with  the  others  ju^t  examined 
in  deciding  only  that  there  is  no  suf- 
ficient allegation  or  showing  of  the 
materiality  of  the  alleged  false  state- 
ment to  the  matter  inquired  about. 

The  McDonough  Case,  47  Tex. 
Crim.  Rep.  227,  122  Am.  St.  Rep. 
684,  84  S.  W.  594,  also  cited,  holds 
the  indictment  in  that  case  good, 
and  there  is  nothing  in  the  case  to 
support  the  proposition  of  appelant 

We  have  carefully  examined  these 
authorities  cited,  and  others,  to  as- 
certain if  there  be  any  authority  for 
holding  that  the  indictment  should 
allege  that  in  the  matter  under  in- 
vestigation it  must  be  charged  that 
the  accused  is  guilty,  but  have  found 
no  authority  so  holding. 

Appellant  further  contends  that 
the  indictment  is  bad,  and  that  the 
evidence  showing  intimacy  on  the 
part  of  appellant  with  Minnie  Brad- 
shaw  should  not  be  admitted,  be- 
cause in  one  paragraph  of  said  in- 
dictment, in  alleging  what  were  the 
material  matters  of  inquiry  before 
the  grand  jury  when  he  appeared 
and  testified,  it  was  stated  that  it  was 
material  whether  Gat  Hardin  and 
"Minnie  Bardshaw,"  a  woman,  did 
live  together  and  have  carnal  inter" 
course,  etc.;  appellant's  contention 
being  that  "Bardshaw''  and  "Brad- 
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shaV  are  not  idem  sonans.  We 
might  content  ourselves  by  sayinjer 
that  the  paragraph  containing  the 
misnomer,  and  calling  the  woman 
Bardshaw/'  can  be  eliminated  from 

the    indictment  as 
surplusage  without 

iVr.L'ior'^  marring  or  affect- 
ing its  sufficiency. 
The  next  paragraph  of  the  indict- 
ment charges  that  it  further  became, 
and  was,  a  material  inqury  before 
said  grand  jury  whether  Gat  Hardin, 
a  man,  and  Minnie  Bradshaw,  a 
woman,  not  his  wife,  did,  in  Hood 
county,  Texas,  have  habitual  carnal 
intercourse  with  each  other  with- 
out living  together,  he,  the  said  Gat 
Hardin,  having  a  lawful  wife  then 
living;  which  allegation  fully  sets 
out  tiiat  the  material  matter  under 
search  was  the  offense  of  adultery, 
committed  by  the  appellant  and 
Minnie  Bradshaw. 

However,  we  wish  to  dispose  of 
this  objection  to  the  indictment  on 
broader  grounds.  Our  statutes 
only  require  such  certainty  in  indict- 
ments as  will  enable  the  accused  to 
plead  the  judgment  rendered  there- 
on, in  bar  of  any  subsequent  pro- 
ceeding. See  article  453,  C,  C.  P. 
Our  decisions  hold,  and  correctly  we 
think,  that  the  indictment  should  set 
out  the  particular  offense  charged 
with  such  certainty  as  that  a  pre^ 

character  of  sumptively  inuocent 
jaieiration  man,     seeking     to 

required.  j^^^^^  ^j^^^  ^^  ^^^^ 

meet^  may  ascertain  fully  therefrom 
the  matters  charged  against  him. 
Earl  v.  State,  33  Tex.  Grim.  Rep. 
570,  28  S.  W.  469 ;  Brown  v.  State, 
26  Tex.  App.  540,  10  S.  W.  112.  A 
name  may  be  more  or  less  material 
in  an  indictment,  according  to  the 
facts  therein  set  forth,  and  when 
used  to  designate  ownership,  as  in 
theft,  or  the  assaulted  party,  in 
those  pleadings  where  the  name  is 
material  and  occurs  but  once,  or 
where  same  represents  a  substantial 
element  of  the  offense  charged,  as 
is  the  case  in  each  of  the  authorities 
cited  by  appellant  in  support  of  this 
contention,  a  misnomer  might  be 
fatal,   unless  the  same  was  idem 
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sonans ;  but,  in  our  opinion,  where  a 
name  is  used  many 
times  in  a  pleading,  "*''*"*  •^•"•• 
and  appears  once  spelled  differently 
from  the  way  it  appears  in  the  re- 
mainder of  the  pleading,  then  the 
rule  of  law  applicable  to  errors  and 
mistakes  in  grammar  and  spelling 
would  apply,  and  the  misnomer 
must  appear  to  be  such  matter  as 
might  fairly  mislead  or  confuse  the 
person  charged  in  the  indictment. 
In  the  instant  case,  the  name  of  the 
woman  with  whom  the  adultery  is 
supposed  to  have  been  committed 
appears  more  than  twenty  times  as 
Minnie  Bradshaw,  and  only  once  as 
Minnie  Bardshaw;  this  being  a 
manifest  clerical  error  caused  by 
transposing  two  of  the  letters  in 
said  name.  But  as  it  seems  to  us  too 
clear  for  dispute  that  in  this  state  of 
case  the  accused  could  not  have  been 
misled,  or  in  any  way  prejudiced 
by  such  clerical  error,  we  see  no 
error  in  the  action  of  the  lower 
court  in  overruling  the  objection, 
both  as  to  the  indictment  and  to  the 
admission  of  the  evidence  of  the  ap- 
pellant's intimacy  with  Minnie 
Bradshaw.  Hudson  v.  State,  10  Tex. 
App.  215;  Hutto  v.  State,  7  Tex. 
App.  44 ;  Irvin  v.  State,  7  Tex.  App. 
109;  Keller  v.  State,  25  Tex.  App. 
325,  8  S.  W.  275 ;  Bailey  v.  State,  63 
Tex.  Crim.  Rep.  584,  141  S.  W.  224. 
Mr.  Justice  Ramsey,  in  Lewis  v. 
State,  55  Tex.  Crim.  Rep.  168,  116 
S.  W.  577,  uses  the  following  laur 
guage,  which  meets  our  approval: 
'^An  inspection  of  the  indictment  in 
whidi  tiie  name  of  the  assaulted 
party  is  used  would,  if  said  name 
stood  alone,  look  like  it  was  spelled 
^Coots;'  but  an  examination  of  the 
entire  indictment  shows  tiiat  the  *sJ 
in  the  name  of  the  assaulted  party  is 
identical  with  all  the  other  a's — 
fourteen  in  number — in  the  indict- 
ment There  was,  as  stated,  no 
question  as  to  the  name,  in  fact,  of 
tiie  alleged  injured  party ;  there  was 
no  possibility  of  any  doubt  as  to  the 
identity  of  the  person  charged  to 
have  been  assaulted.  Appellant 
could  not  have  been  surprised,  mis* 
led»  or  in  doubt  as  to  the  name  of 
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the  person  and  the  identity  of  the 
person  upon  whom  the  alleged  as- 
sault was  made.  There  is  no  de- 
fense based  upon  the  'weightier 
matters  of  the  law/  and  practically 
none  in  the  testimony.  There  is  no 
complaint  of  the  charge  of  the  court. 
The  defense  is  wholly  technical,  and, 
as  we  believe  hypercritical.  It  is 
elementary  that  in  indictments  and 
proceedings  in  law,  and  the  most 
solemn  and  important  contracts,  that 
they  are  not  to  be  avoided,  either 
for  bad  spelling  or  bad  grammar. 
Shall  we  hold  that,  because  the  dis- 
trict attorney  does  not  write  with 
the  absolute  precision  of  copper 
plate  or  steel  engraving,  dot  all  his 
i's,  or  cross  all  his  t*s,  that  the  con- 
victions of  the  courts  shall  be  set 
aside  and  the  labor  of  the  law  ren- 
dered unavailing?  We  do  not  think 
this  sort  of  doctrine  ought  to  have 
any  standing  in  a  court  of  justice.*' 
It  is  also  objected  to  the  indict- 
ment and  proof  that  matters  are  set 
out  and  testified  to  which  are  al- 
leged to  have  occurred  in  Fort 
Worth,  in  a  county  other  than  the 
one  in  which  the  grand  jury  was 
sitting,  before  which  the  alleged 
perjury  was  committed.  The  ma- 
terial inquiry  relative  to  which  the 
alleged  false  statements  were  made 
was  as  to  the  adultery  of  Gat  Hardin 
and.  the  woman,  in  Hood  county. 
Bearing  on  this  question,  it  was  al- 
leged to  be  material  that  Hardin 
carried  her  to  Fort  Worth,  placed 
her  in  a  rescue  home,  and  told  the 
proprietor  that  his  name  was  John- 
son, and  that  her  name  was  John- 
son, and  that  she  was  his  sister,  and 
also  that  he  visited  her  there,  and 
took  her  from  this  place,  keeping 
her  away  twice  all  night. 

That  these  matters  occurred  in  a 
county  other  than  Hood  county 
would  not  in  any  way  prevent  them 

from  being  materi- 
r^iJ?*r«il^/i*  *"*  al,  as  showing  what 

he  had  done  m  said 
county.  A  man  may  be  charged 
with  theft  in  Hood  county,  and  it 
would  hardly  be  seriously  contended 
lAiht  his  possession  of  the  alleged 
stolen  property  in  Tarrant  county. 


or  his  statements  there  about  his 
acquisition  of  the  same,  or  any  other 
fact  occurring  in  Tarrant  county 
shedding  light  on  the  theft  in  Hood 
county,  would  not  be  receivable  as 
evidence  on  the  trial  in  Hood  county. 
We  find  no  error  in  the  action  of 
the  court  as  indicated. 

We  have  carefully  examined  ap- 
pellant's objections  to  the  court's 
charge ;  but,  for  the  reasons  herein- 
above given,  we  think  the  charge 
correct  in  submitting  to  the  jury  toe 
matters  occurring  in  Tarrant  coun- 
ty, as  bearing  upon  the  falsity  of 
the  statements  made  by  him  before 
the  grand  jury  in  Hood  county. 

Appellant  complains  that  the 
court  refused  to  give  a  special 
charge  that  the  jury  would  not  con- 
sider for  any  purpose  the  statement 
made  by  the  appellant  before  the 
grand  jury  of  Hood  Tri»i- 
county,  unless  the  inntmction.- 
same  was  freely  and  «"***<^*"»«*- 
voluntarily  made.  The  authorities 
cited  by  appellant  in  support  of  this 
proposition  are  cases  in  which  there 
was  evidence  presented  on  the  trial 
of  a  denial  by  the  party  charged  of 
the  warning  given,  or  of  the  volun- 
tary character  of  the  statement 
made,  in  which  case  the  courts  cor- 
rectly hold  the  question  of  the  volun- 
tary character  of  such  statement 
must  be  admitted  to  the  jury;  but, 
comparing  the  cases  giving  rise  to 
the  opinions  cited,  with  the  instant 
case,  it  seems  to  us  to  demonstrate 
that  those  authorities  are  not  the 
law  of  this  case.  This  appellant 
was  not  subpoenaed  by  the  state  to 
go  before  the  grand  jury,  or  asked 
in  any  way  to  appear  there,  but 
went  freely  and  voluntarily,  of  his 
own  accord,  and  after  making  his 
appearance  and  offering  himself  as 
such  witness,  and  before  he  testified, 
he  was  fully  warned  by  the  district 
attorney  of  the  consequences  of  his 
giving  testimony,  and  told  that  it 
would  be  used  against  him  upon  any 
trial  of  himself  that  might  follow 
such  investigation.  He  then  testi- 
fied, denying  the  guilt  of  himself 
and  the  woman,  and  denying  the" 
matters  alleged  to  have  occurred  in 
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Tarrant  county,  and  when  these 
matters  were  written  out  and  pre- 
sented to  him  he  seems  to  have 
signed  them  without  any  demurrer 
whatever.  The  court  fully  cared 
for  his  interest  in  the  main  diarBe, 
and  told  the  jury  that  if  such  state- 
ment was  made  under  a  mistake,  or 
agitation,  or  excitement,  or  unless 
tiie  district  attorney  had  warned  the 
appellant  that  he  did  not  have  to 
make  any  statement  unless  he  de- 
sired to  do  so,  and  that  any  state- 
ment he  made  might  be  tised  against 
him  in  any  trial  which  he  might 
have  thereafter,  concerning  the  mat- 
ters about  which  the  statement  was 
made,  and  unless  thereafter  such 
statements  were  made,  that  they 
could  not  consider  said  statements  at 
all.  We  have  carefully  considered 
each  objection  raised  by  appellant, 
and  there  appear  none  that  would 
justify  us  in  reversing  this  case. 

An  examination  of  the  record 
shows  that  appellant  was  a  man  liv- 
ing at  home  with  his  wife,  and  that 
he  took  a  young  lady  about  seven- 
teen years  of  age  into  his  home,  and 
there  debauched  her ;  that  when  she 
became  pregnant  he  took  her  to  a 
rescue  home  in  Fort  Worth,  paid 
her  expenses,  and  visite'd  her  there, 
both  going  und^er  an  assumed  name; 
that  after  the  birth  of  her  child  he 
carried  her  back  to  his  house,  where 
his  wife  was,  who  had  been  in  ig- 
norance of  the  matters  mentioned. 
The  grand  jury  began  an  investiga- 
tion of  the  offense  of  adultery  be- 
.  tween  the  parties,  and,  while  they 
were  deliberating,  the  appellant  ap- 
peared before  them  and  gave  his 
version  of  the  matter.  The  indict- 
ment for  perjury  followed,  and  his 
conviction.  No  substantial  objec- 
tion is  made  here  to  the  fairness  of 
the  trial  or  justness  of  the  convic- 
tion, or  the  amount  of  punishment 
affixed. 

The  judgment  of  the  trial  court  is 
affirmed. 

A  motion  for  rehearing  having 
been  filed,  the  following  additional 
opinion  was  handed  down  on  April 
23,  1919 : 

Appellant  comes  before  this  court 
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with  a  forcible  motion  for  rehear- 
ing, supported  by  a  supplemental 
argument,  all  of  which  have  been 
carefully  reviewed  by  us,  as  well  as 
the  original  brief.  Two  matters  are 
strongly  urged  as  erroneous  iri  our 
former  opinion,  to  wit:  (1)  Hold- 
ing the  indictment  sufficient;  (2) 
holding  that  there  was  no  error  in 
refusing  to  give  the  special  charge 
hereafter  noticed,  both  of  which 
contentions  will  be  discussed  in  this 
opinion.  ^ 

Learned  counsel  again  insists  that 
the  indictment  is  insufficient,  as  it 
does  not  aUege  that  ap];)ellant  was 
guilty  of  the  offense  of  adultery; 
and,  incidental  to  this,  further  con- 
tends that  no  indictment  for  per- 
jury before  a  grand  jury  is  suf- 
ficient, unless  same  alleges  that  the 
accused  or  someone  was  in  fact 
guilty  in  the  matter  under  investi-^ 
gation  by  such  grand  jury.  * 

In  order  to  be  accurate,  and  that 
no  mistake  may  be  made,  we  state 
the  contention  of  appellant  on  this 
point  in  the  very  language  of  the 
learned  counsel,  as  taken  from  their^. 
argument  in  support  of  their  mo- 
tion: "To  be  good,  it  must  have 
been  alleged  therein  that  the  die- 
fendant  not  only  made  the  falser 
statements  shown,  in  said  indict- 
ment, but  such  indictment  must' 
have  gone  further  and  alleged  that 
the  defendant,  or  some  other,  person, 
was  in  fact  guilty  of  some  crime 
against  the  laws  of  this  state,  in 
order  to  render  any  testimony  given 
by  him  before  the  grand  jury  ma- 
terial in  the  sense  required  by  law." 

And  counsel  insists  that  the  bench 
and  bar  of  this  state  are  in  error,  if 
this  contention  be  not  the  law,  and 
that  this  court  owes  it  to  them,  to 
either  admit  error  in  its  former  rul- 
ing, or  to  overrule  the.  decisions 
heretofore  rendered,  which  appel- 
lant contends  so  hold.  This  court 
frankly  states  that,  if  it  knew  of 
any  decision  so  holding,  same  would 
be  very  promptly  overruled,  but 
that  the  court  is  not  aware  of  any 
decision  in  consonance  with  this 
position  of  appellant. 
At  the  risk  of  repeating  what  we 
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have  said  in  our  former  opinion,  and 
because  of  our  great  respect  for 
each  of  the  learned  counsel  repre- 
senting appellant,  we  will  again  dis- 
cuss this  matter. 

As  set  out  in  the  indictment  in 
this  case,  the  material  inquiry  be- 
fore said  grand  jury,  at  the  time  ap- 
pellant came  before  it,  was  stated 
to  be  whether  or  not  appellant  and 
a  woman  not  his  wife  lived  together 
and  had  carnal  intercourse  in  Hood 
county,  Texas,  he,  appellant,  being 
then  and  there  married  to  another 
person  then  living;  and  also  wheth- 
er or  not  appellant  and  a  woman 
not  his  wife  had  habitual  carnal 
intercourse  with  each  other  in  Hood 
county,  Texas,  without  living  to- 
gether, he,  appellant,  being  then  and 
there  lawfully  married  to  another 
person  then  living. 

The  two  things  alleged  to  be  the 
matter  under  search  before  said 
grand  jury  are  the  two  ways  in 
which  adultery  may  be  committed  in 
this  state,  and  every  essential  ele- 
ment of  the  offense  was  fully  set 
out  in  each  of  said  two  methods. 
It  is  thus  plain  that  the  matter  un- 
der investigation  by  said  grand  jury 
was  one  which,  if  sustained  by  facts, 
would  be  a  violation  of  the  criminal 
law  of  this  state.  If  the  facts  had 
§hown  that  appellant  lived  with  the 
woman  and  had  intercourse  with 
her,  he  having  a  lawful  living  wife, 
he  would  have  been  guilty,  and  such 
investigation  was  properly  within 
the  scope  of  the  grand  jury's  juris- 
diction. If  such  facts  had  estab- 
lished that  he  had  habitual  carnal 
intercourse  without  living  together 
with  her,  he  would  have  been  guilty 
of  adultery,  and  the  inquiry  regard- 
ing same  was  properly  cognizable 
by  the  grand  jury.  Having  these 
statements  in  mind,  let  us  go  further 
and  say  that,  if  the  appellant  had 
been  merely  suspected  and  charged 
before  such  grand  jury  with  the 
■matters  stated,  the  jurisdiction  of 
that  body  to  investigate  such  charge 
would  have  been  as  certain  and  com- 
plete, even  though  an  innocent  con- 
clusion was  the  result,  as  it  would 
have  been  had  he  been  indicted  for 


a  dozen  acts  of  adultery  with  said 
woman. 

Under  our  system,  it  is  the  busi- 
ness and  duty  of  the  grand  jury  to  in- 
vestigate charges  made  against  per- 
sons suspected  of  violations  of  our 
criminal  laws,  to  the  end  that  such 
violations  may  be  legally  formulated 
and  charged,  if  the  evidence  present- 
ed makes  it  reasonably  certain  tiiat 
upon  the  trial  of  such  suspect  in  a 
court  of  competent  jurisdiction  a 
conviction  would  result.  To  prop- 
erly protect  the  sanctity,  dignity, 
and  purity  of  such  grand  jury  in- 
vestigations, it  is  clearly  necessary 
that  witnesses  to  all  matters  with- 
in the  proper  scope  of  such  investi- 
gations shall  tell  the  truth,  under 
the  pains  and  penalties  of  perjury. 
Inasmuch  as  there  are  limitations 
placed  by  our  laws  upon  the  powers 
and  jurisdiction  of  the  grand  jury, 
it  must  be  understood  that  the  mat- 
ter under  search  before  that  body 
must  fall  within  the  scope  of  such 
limitations,  else  the  investigation 
would  be  ultra  vires,  and  the  entire 
proceeding  without  foundation  in 
law.  We  thetefore  observe  that  the 
matter  under  inves-  perjory-tai-e 

tigation,        if        SUS-    te-tlniony  l»«>ffore 

tained  by  facts,  must  *'"*  '■"^• 
be  a  violation  of  the  criminal  law  of 
the  land.  If  the  investigation  be  of 
such  nature,  the  demand  of  truth 
from  the  witnesses  is  as  imperative 
when  the  conclusion  resulting  there- 
from is  that  the  suspect  is  not  guilty 
and  that  no  indictment  should  be 
returned,  as  it  would  be  if  every- 
step  of  the  investigation  was  so  elo- 
quent of  guilt  that  no  other  con- 
clusion could  follow  than  the  return 
of  an  indictment.  The  question 
throughout  is  a  jurisdictional  one, 
and  the  test  of  the  indictment  in  all 
the  cases  cited  by  learned  counsel 
was  as  to  the  character  of  the 
charge  under  investigation  in  the 
particular  case,  and  the  test  was 
not,  in  any  of  t^ose  cases,  the  guilt 
of  any  party  or  suspect.  In  those 
cases  referred  to  by  counsel  the 
courts  held  the  indictments  bad,  not 
because  some  person  was  not  guUty 


HARDIN 

( —  Tex,  Critn.  Rep. 

of  the  charge  under  search,  but  be- 
cause in  each  instance  the  grand 
jury  or  court  had  no  authority  to 
make  the  particular  investigation, 
for  the  reason,  in  each  case,  that  the 
charge,  the  matter,  the  thing  under 
search,  was  one  which  was  innocent 
of  the  law,  that  is,  not  such  as  would 
constitute  a  violation  of  a  criminal 
law,  even  if  true  and  borne  out  .by 
facts. 

Recurring  to  the  instant  case,  and 
applying  what  we  have  just  said,  it 
seems  plain  that  if  the  matter  al- 
leged as  being  under  investigation 
by  the  grand  jury,  to  wit,  whether 
appellant  lived  together  and  had 
intercourse  with  the  woman,  or 
whether  he  had  habitual  intercourse 
with  her  without  living  together,  he 
being  married  to  another  woman 
then  living,  was  one  which,  if  found 
by  investigation  to  be  true  and  borne 
out  by  facts,  should  have  resulted  in 
an  indictment,  or  would  have  been 
a  violation  of  a  criminal  law,  then 
the  conclusion  is  irresistible  that  it 
was  a  matter  of  which  the  grand 
jury  had  jurisdiction,  whether  in 
fact  the  appellant  was  thereafter  be- 
lieved by  them  to  be  a  proper  sub- 
ject of  indictment  or  not,  and  wholly 
regardless  of  whether  he  was  in 
fact  guilty  or  not. 

We  but  repeat,  when  we  say  that 
the  language  in  the  indictment 
showed  that  the  charge  under  in- 
vestigation was  one  which,  if  true, 
would  be -adultery  and  the  violation 
of  a  criminal  law  of  this  state,  and 
therefore  a  matter  of  which  the 
grand  juiy  had  proper  jurisdiction. 

Appellant  further  contends  that 
the  following  special  charge  should 
have  been  given :  "Now  comes  the 
defendant  in  the  above-entitled 
cause,  and  requests  the  court  to  in- 
struct the  jury  that  unless  they  find 
and  believe  from  the  evidence  that 
the  written  statement  of  the  defend- 
ant Gat  Hardin,  taken  before  the 
grand  jury  and  introduced  before 
you  by  the  state,  was  freely  and 
voluntarily  made,  jrou  will  consider 
such  statement  tor  no  purpose  what-. 


ever. 


f> 
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opinion  in  passing  upon  this  par- 
ticular matter,  in  stating  that  ap- 
pellant was  not  asked  to  go  before 
the  grand  jury.  He  was  not  sub- 
poenaed or  brought  there  by  any 
process,  but  the  record  shows  that 
he  had  that  morning  expressed  to 
the  district  attorney  a  desire  to  see 
the  foreman  of  the  grand  jury,  and 
that,  at  the  request  of  some  member 
of  the  grand  jury,  a  bailiff  told  ap- 
pellant to  go  before  that  body, 
which  he  did.  When  he  appeared 
before  them,  he  was  sworn,  and 
some  questions  asked  him  by  the 
district  attorney,  whereupon  appel- 
lant substantially  stated  that  he  de- 
clined to  testify,  thereupon  the  dis- 
trict attorney  told  him  that  if  his 
testimony  before  the  grand  jury 
would  incriminate  him,  or  if  his 
evidence  would  be  against  him  in 
any  way,  or  if  he  had  done  anything 
wrong,  the  telling  of  which  before 
the  grand  jury  might  be  the  means 
of  getting  a  bill  against  him,  he 
would  not  have  to  testify.  'Riere- 
upon  appellant  said  he  wanted  to  see 
a  lawyer,  and  was  told  that  the  dis- 
trict attorney  was  one,  and  he  said 
that  his  testimony  would  not  in- 
criminate him,  and  that  nothing  he 
had  done  with  the  woman  was  a 
violation  of  the  law,  that  he  hicd 
done  nothing  that  was  wrong,  and 
his  testimony  would  not  hurt  him. 
The  district  attorney  also  told  hfm 
what  he  meant  by  incriminate,  and 
that  he  did  nbt  have  to  testify,  and 
further  that  if  his  testimony  would 
incriminate  him  he  could  leave  the 
room.  Appellant  did  not  leave,  but 
stayed,  apparently  being  desirous  of 
giving  his  version  of  the  matter. 
After  giving  him  the  statutory 
warning  which  was  embodied  in  his 
written  find  signed  statement,  he 
was  asked  questions,  and  made  a 
lengthy  statement  in  writing,  defy- 
ing all  intimacy  with  the  girl,  and! 
denying  in  particular'  the  various, 
matters  alleged  in  the  indictment. 
After  this  statement  was  reduced  to 
writing,  it  was  read  over  to  him. 
He  suggested  a  number  of  changes, 
which  were  made,  and  he  then 
sigTiiid  said  written  statement.    A 
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number  of  the  details  of  this  writ- 
ten statement  are  alleged  to  be  ma^ 
terial  to  the  main  issue  before  the 
grand  jury  and  are  set  out  in  the 
indictment. 

We  further  note,  that,  when  this 
written  statement  was  offered  in.  evi- 
dence by  the  state,  it  was  admitted 
without  objection  on  the  part  of  ap- 
pellant. 

In  this  state  of  the  case,  after  re- 
viewing the  authorities  cited  by  the 
appellant,  in  our  former  opinion  we 
held  there  was  no  evidence  before 
the  trial  court  sufficiently  calling  in 
question  the  voluntary  character  of 
the  statements  of  the  appellant  to 
make  the  issue  as  to  whether 
they  were  voluntary  or  not,  a  jury 
question.  Upon  further  examina- 
tion of  the  facts,  while  we  conclude 
that  it  i9  without  dispute  that  ap- 
pellant remained  in  the  grand  jury 
room  of  his  own  accord,  and  made 
and  signed  a  written  statement 
without  any  sort  of  compulsion  or 
lack  of  freedom,  and,  further,  that 
the  charge  would  have  been  errone- 
ous for  this  reason,  yet  we  have  con^ 
eluded  that  this  contention  of  .ap- 
pellant should  be  further  disposed 
of  for  a  different  and  greater  rea- 
son. 

•  Can  one  on  trial  for  perjury,  al- 
leged to  have  been  committed  be- 
fore a  grand  jury,  or  a  court  either, 
for  that  matter,  have  the  case  de- 
cided on  the  question  as  to  whether 
the  alleged  false  statement  was  free- 
ly and  voluntarily  made,  or  other- 
wise? Is  it  sound  law,  reason,  or 
right,  when  one  under  oath  has  been 
even  wrongfully  required  to  answer 
a  question,  to  hold  as  law  the  propo- 
sition that,  by  reason  of  the  fact  that 
he  answered  such  question  under 
compulsion,  he  is  thereby  licensed 
to  answer  falsely?  Is  it  sound  to 
hold  that,  if  in  such  case  he  be  called 
to  account  for  making  a  false  state- 
ment, he  may  justify  and  excuse  the 
falsehood  upon  the  sole  ground  that 
his  speech  was  not  voluntary  ?  It 
would  be  a  sad  day  for  the  adminis- 
tration of  the  law.  if  a  defendant^ 
hayi^ig ,  pla^^d  himsi^lf  .  or  having 
b^en  placed  in  the  positipp  of  hav- 


ing been  ordered  or  directed  to  an- 
swer, may  thus  de-  ^t^-timonr 
stroy  the  power  and  K^-v^n  nnder 
effectiveness  of  our  —«•"»•»«»• 
Perjury  Statute.    Such  ia  not  the 
law. 

The  men  who  wrote  the  Perjury 
Statute  stated,  in  chapter  1,  title  8, 
of  our  P.  C,  that  if  a  false  state- 
ment, under  an  oath  required  by  law, 
be  made  deliberately  and  wilfully^ 
the  same  is  per j  ury .  They  wrote  fur- 
ther that,  if  the  statement  alleged 
to  be  perjury  was  made  through 
Inadvertence,  or  through  mistake, 
or  any  agitation,  then  same  would 
not  be  perjury;  but  there  the  law- 
makers stopped,  and  there  is  not  a 
line  or  a  syllable  in  our  written  law 
which,  after  giving  to  an  accused 
the  benefit  of  a  charge  that  his  act 
must  have  been  deliberate  and  wil- 
ful, and  that  it  must  not  have  been 
the  result  of  agitation,  mistake,  or 
inadvertence,  requires  the  court  to 
go  further  and  tell  the  jury  that, 
unless   the  alleged  statement   was 
freely  and  voluntarily  made,  it  could 
not  be  perjury.    The  paramount  in- 
quiry in  every  case  is.  What  is  the 
truth  ?  and  the  courts  have  existed 
and  all  legal  formalities  have  been 
created  out  of  the  experience  of  the 
years,  as  being  the  very  best  means 
of  getting  at  this  one  end.    We  wish 
to  write  here,  now,  that  one  must 
tell  the  truth  in  every  judicial  pro- 
ceeding, even  when  he  speaks  under 
compulsion.    He  has  the  right,  un- 
der our  Constitution  and  law,  not 
to  speak,  under  given  circumstances, 
which  are  well  understood,  and  in 
such  case,  if  effort  be  made  to  ille- 
gally compel  him,  the  courts  are 
ready  an^   willing  to  accord  sub- 
stantial   and    speedy    relief;    but, 
whenever  for  any  satisfactoiV  rea- 
son he  does  speak,  then  he  must 
speak  the  truth.    We  further  held 
that  if  in  any  case  it  be  decided  that 
his  utterance  was  wilful  and  delib- 
erate, and  was  not  made  under  the 
broad  exceptions  of  our  written  law, 
and  was  false,  then  this  court  is  un- 
willing, by  judicial  construction,  to 
ingraft  any  other  exceptions  upon 
our  proce^^re  thai)  those  written  by 
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the  lawmakers.  Especially  is  this 
true  when  we  believe  that  the  prin- 
ciple contended  for  in  this  special 
charge  is  substantially  embifaced  by 
the  exceptions  already  written  into 
our  law.  The  language  used  by  our 
lawmakers  is  that  the  statement 
must  be  wilful,  and  this  means  that 
it  must  emanate  from  the  will  of  the 
accused,  and  not  from  the  will  of 
another;  land  the  two  words,  "wil- 
ful" and  "deliberate,"  have  been 
construed  to  mean  that  the  accused 
must  have  known  the  statement  to 
have  been  false,  and,  so  knowing 
himself,  have  deliberately  and  wil- 
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fully  made  the  same.  In  the  instant 
case,  this  phase  of  the  case  was  fully 
covered  by  the  charge,  and  no  com- 
plaint is  made  thereof.  What  we 
have  said  above  is  not  intended  to 
apply  to  a  case  properly  embraced 
under  our  statute  regarding  state- 
ments under  duress. 

Believing  that  no  serious  error 
was  committed  by  the  court  in  its 
former  opinion,  and  that  tte  law 
was  properly  charged  in  the  case  by 
the  trial  court,  and  that  the  indict- 
ment was  good,  the  motion  for  re- 
hearing is  overruled. 


ANNOTATION. 
False  ttatement  made  under  fear  or  compulsion  as  perjury* 


The  reported  dase  (Hakdin  v.  State, 
ante,  1308)  holds  that  a  person  is  guil- 
ty of  perjury  who  "deliberately  and 
wilfully"  makes  a  false  statement  un- 
der oath,  before  a  grand  jury,  even 
though  he  speaks  under  compulsion. 

There  seems  tb  be  but  one  other  ease 
passing  on  the  question  involved  iA 
the  reported  case.  In  Bain  t.  State 
(1890)  67  Miss.  557,  7  So.  408,  a  pros- 
ecution for  perjury,  the  sole  defense 
attempted  to  be  proved  was  that  the 
life  of  the  accused  had  been  threat- 
ened unless  he  would  go  into  court 
and  testify  so  as  to  criminate  himself 
and  certain  other  persons  who  were 
suspected  of  murder.  Holding  that 
evidence  tendeared  to  show  such 
threats  was  properly  excluded,  the 
court  said:  'The  single  question  is 
whether  a  man  may  justify  or  excuse  j 
deliberate  petourf  against  the  life  and 
liberty  of  others,  on  the  ground  that 
he  was  coerced  to  the  perjury  by  fears 
engendered  by  the  threats  of  others,' 


We  are  not  aware  that  a  similar  ques- 
tion has  ever  been  presented  for  deci->, 
sion.  We  can  conceive'  of  cases  in 
which  an  act,  criminal  in  its  nature 
may  be  coinmitted  by  one  under  such 
circumstances  of  coercion  as  to  free 
him  from  criminality.  The  impelling 
danger,  however,  should  be  present, 
imminent,  and  impending,  and  not  to 
be  avoided.  Such  was  not  the  charac- 
ter of  the  duress  here,  and  the  appel- 
lant was  not  only  possessed  of  the 
power  and  right  of  protecting  him- 
self, but  he  also  could  have  appealed 
to  the  law  to  shield  him  from  the 
threatened  danger.  .  .  .  The  social 
system  would  be  subverted,  and  there 
would  be  no  protection  for  persons  or 
property,  if  the  fear  of  man,  needless- 
ly and  cravenly  entertained,  should  be 
held  to  justify  or  excuse  breaches  of 
the  criminal  laws  of  the  state,  and  to 
excuse  or  justify  the  crime  of  per- 
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NAT  M.  WASHER,  Impleaded,  etc.,  Plff-  in  Err., 

V. 

J.  F.  SMYER  et  al. 

Texas  Suprefne  €f&urt^  April  17,  1910. 

(_  Tex.  — ,  211  S.  W.  985.) 

Bills  and  notes  —  payment  for  stock  subscription  —  enforcement  by  bona 
fide  holder. 

1;  That  a  corporation  cannot,  under  the  Constitution^  take  a  promis- 
sory note  for  a  stock  subscriirtion,  does  not  prevent  enforcement  of  the 
note  in  the  hands  of  a  bona  fide  holder* 

[See  note  on  this  question  beginning  on  page  1880.] 


Corporation  —  stock  subscription  — • 
promissory  note  —  property  actual- 
ly^ received. 

2.  A  promissory  note  given  in  pay* 
ment  of  a  subscription  for  corporate 
stock  is  not  property  actually  received 
within  the  meaning  of  a  constitutional 
provision  forbidding  the  issuance  of 
stock  except  for  property  actually  re- 
ceived. 

[See  7  R.  C.  L.  246.] 

Bills  and  botes  —  note  as  property. 

8.  A  note  is  property  in  the  hands  of 
the  payee. 

[See  22  R.  C.  L.  67.] 

Corporation  —  payment  for  slock  with 
note. 

4.  A  corporation  cannot  accept  a 
promissory  note  for  a  stock  subscrip- 
tion. 

[See  7  R.  C.  L.  246,  246.)] 

Bills  and  notes  —  validity  —  constitu- 
tional prohibition. 
6.  A  note  given  for  a  stock  subscrip- 
tion is  not  void,  although  the  Consti- 
tution prohibits  the  corporation  from 
taking  it. 

[See  3  R.  C.  L.  1017.] 

—  what  makes  note  void« 

6.  To  avoid  a  note  in  the  hands  of  a 
bona  fide  holder,  there  must  be  a  con- 
stitutionial  or  statutory  provision  which 
expressly  or  by  unavoidable  implica- 
tion declares  it  or  the  transaction  of 
which  it  is  a  part  to  be  void. 

[See  3  R.  C.  L.  1016-1018.] 


Corporation  —  contract  for  stock  sub- 
scription —  enforcement. 

7.  A  corporation  cannot  enforce  an 
agreement  to  accept  a  promissory  note 
for  a  stock  subscription  if  such  trans- 
action is  forbidden  by  the  Constitu- 
tion. 

--7  enforcement    of    snbcription     for 
'  cre4itors. 

8.  That  a  corporation  is  forbidden 
by  the  Constitution  to  take  a  promis- 
sory note  for  a  stock  subscription  does 
not  prevent  tiie  enforcement  for  the 
benefit  of  creditors  of  a'  subscription, 
for  which  a  note  was  taken. 

Bills  and  notes  —  public  policy  —  en-^ 
'  forcement  in  hands  of  bona  fide 
holder. 

9.  The  doctrine  which  protects  the 
bona  fide  holder  of  negotiable  bills  is 
founded  on  the  broadest  principles  of 
public  policy. 

[See  8  R.  C.  L.  998.] 

Equity  —  pari  delicto  —  condition  of 
defendant. 

10.  Where  parties  are  equally  in 
fault,  the  condition  of  defendant  is  pre- 
ferable. 

[See  10  R.  C.  L.  358.] 

CozpiNration  —  invalid  stock  subscrip-^ 
tion  "^  recovery  of  interest  pay- 
ments. 

11.  One  who  has  given  a  promissory 
note  for  his  subscription  to  corporate 
stock,  in  violation  of  the  Constitution, 
cannot  recover  interest  paid  upon  the 
note  to  the  corporation. 


Error  to  the  Court  of  Civil  Appeals  for  the  Seventh  Supreme  Judicial 
District  to  review  a  judgment  reversing  a  judgment  of  the  District  Court 
for  Swisher  County  (Jones,  J.),  in  favor  of  defendant  Washer,  in  a  suit 
for  the  cancelation  of  a  note,  trust  deed,  and  stock  certificates,  and  for  a 
recovery  against  the  defendant  insurance  company  of  interest  paid  on 
the  note.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


WASHER 

(—  Tear.  — , 

Messrs.  James  A.  King,  Ball  &  Seel- 
igson,  and  C.  W.  Troeheart  for  plain- 
tiff in  error. 

Mr.  Y.  W.  Holmes,  for  defendants 
in  error: 

Where  a  corporation  issues  to  a  par- 
ty certificates  of  its  stock,  for  his  note 
and  mortgage  in  payment  therefor,  the 
whole  transaction,  including  the  cer- 
tificates of  stock  and  note  and  mort* 
sage,  is  void. 

General  Bonding  &  Casualty  Ins. 
Co.  V.  Mosely,  —  Tex.  Civ.  App.  — , 
174  S.  W.  lOSl;  McCarthy  v.  Texas 
Loan  &  Guaranty  Co.  —  Tex.  Civ.  App. 
— ,  142  S.  W.  96;  Columbia  Carriage 
€o.  V.  Hatch,  19  Tex.  Civ.  App.  120,  47 
S.  W.  288. 

The  subscription  to  stock,  giving  of 
note,  and  issuing  the  certificates  of 
stock  being  shown  by  plaintiff's  plead* 
ing  all  together  to  constitute  one  trans- 
action,  the  illegality  permeated  the 
whole  and  rendered  the  stock  subscrip- 
tion also  void. 

Columbia  Carriage  Co.  v.  Hatch,  su- 
pra; Horn  Bros.  v.  Baker,  —  Tex.  Civ. 
App.  — ,  178  S.  W.  474;  Davis  v.  Bums, 
—  Tex.  Civ.  App.  — ,  173  S.  W.  476. 

A  note  given  to  a  corporation  for 
stock  therein  is  void  even  in  the  hands 
of  an  innocent  purchaser. 

Read  v.  Smith,  60  Tex*  879;  State 
Bank  v.  Holland,  103  Tex.  266,  126  S. 
W.  664 ;  Thompson  v.  Samuels,  —  Tex. 
— ,  14  S.  W.  143;  Campbell  v.  Jones,  2 
Tex.  Civ.  App.  263,  21  S.  W.  723; 
Snoddy  v.  American  Nat.  Bank,  88 
Tenn.  578,  7  L.RA.  705,  17  Am.  St 
Rep.  918,  18  S.  W.  127. 

Since  Washer  took  an  illegal  note  for 
-only  $6,000  in  part  payment  for  a  build? 
ing  worth  $200,000,  on  the  seller's  rep- 
resentation that  it  was  a  valid  note, 
and  since  he  would  not  have  taken  it 
but  for  such  representation,  he  has  an 
implied  lien  on  the  property  for  the 
amount  of  the  note,  and  must  look  to 
the  security,  instead  of  to  the  maker 
of  the  note. 

First  Nat.  Bank  v.  Powell,  —  Texi 
Civ.  App.  — ,  149  S.  W.  1096;  Sperlin 
V.  Peninsular  Loan  &  Discount  Co.  — 
Tex.  Civ.  App.  — ,  103  S.  W.  232; 
First  Nat.  Bank  y.  Mineral  Wells  & 
L.  P.  Street  R.  Co:  63  Tex.  Civ.  App. 
€88,  133  S.  W.  1099;  W.  T.  Wilson 
Grain  Co.  v.  Central  Nat.  Bank,  ■— 
Tex.  Civ.  App.  — ,  189  S.  W.  996; 
State  Bank  v.  Blakey  &  Co.  85  Tex, 
Civ.  App.  87,  79  S.  W.  831 ;  Van  Win- 
kle Gin  &  Machinery  Co.  v.  Citi- 
zens' Bank,  89  Tex.  147,  83  S.  W.  862 ; 
29  Am.  &  Eng.  Enc.  Law,  745 ;  Rhodes 
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V.  Arthur,  19  Okla^  620,  92  Pac.  244; 
Graham  v.  Moffett,  119  Mich.  803,  75 
Am.  St.  Rep.  398,  78  N.  W.  182;  Wal- 
rath  V.  Abbott,  75  Hun,  445,  27  N.  Y. 
Supp.  529 ;  Huff  v.  Olmstead,  67  Iowq, 
598,  25  N.  W.  784. 

Even  if  Smyer  was  not  entitled  to  a 
cancelation  of  the  note  and  deed  of 
trust,  because  it  had  gotten  into  the 
hands  of  Washer  as  an  innocent  pur- 
chaser, he  was  entitled  to  judgment 
against  the  company  for  such  sum  as 
he  might  have  to  pay  to  such  innocent 
purchaser;  and  also  for  the  $480  paid 
as  interest  on  the  note,  the  contract  be- 
tween Smyer  and  the  insurance  com- 
pany being  executory. 

McCaU  V.  Whaley,  52  Tex.  Civ.  App. 
646,  115  8.  W.  658;  Lewy  v.  Crawford, 
5  Tex.  Civ.  App.  293.  23  S.  W.  1041; 
Altgelt  V.  Gerbic,  —  Tex.  Civ.  App.  — , 
149  S.  W.  233;  ShotweU  v.  McCardell, 
19  Tex.  Civ.  App.  174,  47  S.  W.  .39; 
Hamblen  v.  Polts,  70  Tex.  132,  7  S.  W. 
884 ;  Black's  Law  Diet ;  12  Am.  &  Eng. 
Enc.  Law,  1 ;  General  Bonding  &  Cas- 
ualty Ins.  Co.  V.  Mosely,  —  Tex*  Civ. 
App.  — ,  174  S.  W.  1081 ;  Beer  v.  Yand- 
man,  88  Tex.  450,  81  S.  W.  805. 

Where  a  company  takes  a  note  of 
mortgage  which  it  would  be  authorized 
to  take  for  a  loan  by  it,  but  same  is  in 
fact  taken  to  cover  the  price  of  stock 
the  maker  has  agreed  to  purchase, 
which  stock  is  issued  to  himi^  but  no 
money  passes,  the  claim  that  same  was 
a  loan  is  a  pUre  fiction,  and  it  is  pure- 
ly the  taking  of  a  note  for  stock  issued. 

General  Bonding  &  Casualty  Ins.  Co. 
V.  Mosely,  —  Tex.  Civ.  App.  — ,  174  S. 
W.  1031;  Harvey-Watts  Co.  v.  Worces- 
ter Umbrella  Co.  193  Mass.  138,  78  N. 
E.  886;  Lee  v.  Cutrer,  Ann.  Cas.  1912B, 
482,  note. 

The  fact  that  a  note  given  a  com- 
pany for  stock  therein  is  secured  by  a 
deed  of  trust  does  not  raise  it  to  the 
dignity  ol  being  property. 

Columbia  Carriage  Co.  v.  Hatch,  19 
Tex.  Civ.  App.  120,  47  S.  W.  288;  Horn 
Bros,  V.  Baker,  —  Tex.  Civ.  App.  — , 
i73  S,  W.  474 ;  Davis  v.  Burns,  —  Tex. 
Civ.  App.  — ,  173  S.  W.  476. 

Even  though  parties  are  in  par!  de- 
licto in  entering  into  an  illegal  con- 
tract, if  the  result  of  the  contract  is 
to  cast  a  clottd  upon  one  party's  title 
to  land,  though  he  will  not.  be  allowed 
affirmatiye  relief  based  upon  the  con- 
tract, he  will  be  entitled  to  have  the 
ploud  removed  from  bis  said  title. 
.  Rayner  Cattle  Co.  v.  Bedford,  91  Tex. 
642,  44  S.  W.  410,  45  S.  W.  654;  Beer 
V.  Landman,  88  Tex.  460,  81  S.  W.  805; 
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American  Nat  Bank  v.  Gruger,  91  Teat. 
446,  44  S.  W.  278 ;  Altfirelt  v.  Gerbic,  — 
Tex.  Civ.  App.  — ,  149  S.  W.  233. 

Where  the  contract  is  merely  con- 
trary to  the  policy  of  the  law,  written 
or  otherwise,  courts  of  equity  will,  in 
proper  circumstances,  grant  relief  to 
a  complaining  party  who  sets  up  the 
illegality  of  the  transaction,  and  seeks 
a  disaffirmance  thereof. 

2  Pom.  Eq.  Jur.  4th  ed.  §  941 ;  2  El- 
liott, Contr.  §  665;  McCall  v.  Whaley, 
52  Tex.  Civ.  App.  646,  115  S.  W.  658. 

Phillips,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  case  presents  the  question  of 
whether  a  note  given  a  corporation 
and  accepted  by  it  in  payment  for 
shares  of  its  capital  stock  is  enforce- 
able in  the  hands  of  a  bona  fide  hold- 
er for  value,  who  acquired  it  before 
maturity  in  due  course  of  business 
and  without  notice  of  the  nature  of 
the  transaction  in  which  it  was 
given. 

The  note  Involved  here  was  given 
by  J.  F.  Smyer  to  the  Prudential 
Life  Insurance  Company  of  Texas 
in  pajnment  for  shares  of  its  capital 
stock,  for  which  a  stock  certificate 
was  issued  to  him  by  the  company. 
It  was  secured  by  a  valid  first  mort- 
gage fien  upon  land  admittedly 
worth  double  its  amount.  With  the 
lien,  it  was  transferred  before  ma>> 
turing  by  the  insurance  company 
to  Nat  M.  Washer  in  due  course  of 
business  in  part  payment  for  a  build- 
ing conveyed  by  Washer  to  the  com- 
pany. Washer  is  an  innocent  holder. 
The  suit  was  by  Smyer  against  the 
insurance  company  and  Washer  to 
cancel  the  note,  the  lien,  and  the 
stock,  and  to  recover  from  the  in- 
surance company  an  amount  paid 
by  him  as  interest  on  the  note,  upon 
the  ground  that  the  entire  transac- 
tion between  himself  and  the  insur- 
ance company  wherein  the  note  was 
given  and  accepted  in  payment  for 
the  stock  was  void  under  the  Con* 
stitution.  By  cross  action.  Washer 
sought  recovery  on  the  note  and  for 
the  foreclosure  of  his  Hen.  The  trial 
court  granted  Smyer^s  prayer  for 
the  recovery  of  the  interest  payment 
against  the  insurance  company,  and 
for   the.  cancelation  of   the   stock 


certificate,  but  rendered  judgment 
against  him,  and  the  insurance  com- 
pany as  indorser,  in  Washer's  favor 
upon  the  note  and  for  foreclosure  of 
the  lien,  with  a  judgment  over  in 
Smyer's  favor  against  the  insurance 
company  for  any  amount  he  mi£:ht 
have  to  pay  under  Washer's  judg- 
ment, including  the  amount  realized 
at  the  foreclosure  sale.  The  court 
of  civil  appeals  held  that  the  stock 
transaction  was  void,  as  Smyer  con- 
tended. It  rendered  judgment  for 
Smyer  both  against  the  insurance 
Qompany  and  Washer  for  cancelation 
of  the  note  and  the  lien,  and  against 
the  insurance  company  for  the  in- 
terest payment.  It  denied  all  re- 
covery by  Washer  except  against  the 
insurance-company  on  its  indorse- 
ment of  the  note.  Its  judgment  did 
not  cancel  the  shares  of  stock  issued 
to  Smyer,  but  left  them  untouched. 
We  granted  a  writ  of  error  both  to 
Washer  and  the  insurance  company. 
The  Cionstitution  declares:  No 
corporation  shall  issue  stock  or 
bonds  except  for  money  paid,  labor 
done  or  property  actually  received, 
and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void.    Art.  12, 

§  6. 

The  effect  of  this  provision  upon 
the  stock  transaction  between  Smy- 
er and  the  insurance  company  is  de- 
cisive of  the  case. 

It  is  clear,  in  our  opinion,  that  the 
note  of  a  stock  subscriber,  accepted 
by  a  corporation  in  payment  for  the 
Stock  issued  him,  is  ^    oration— 
not  to  be  regarded  at^^TnbS^erip. 
as  "property  actual-  ^JlSlt^lVJilVSr^ 
ly  received"  withm  MtMtuj-  re- 
the  meaning  of  the  •=*'^*^*- 
constitutional  provision.    In  such  a 
transaction  the  subscriber  does  not 
pay  anything  into  the  treasury  of 
the  corporation.     He  merely  gives 
the  corporation  his  promise  to  pay. 
His  indebtedness  to  the  corporation 
arising  from  the  stock  subscription 
is  merely  evidenced  in  a  different 
form.    True,  it  is  placed  in  a  negoti- 
able form,  but  in  no  actual  sense  is 
the  liability  to  the  corporation  ex- 
tinguished.    It  is  only  differently 
expressed.     The  transaction  is  in 


WASHER 

( —  Tem,  — , 

fact  btit  in  the  nature  of  a  novation. 
The  corporation  has  received,  at  last, 
only  another  debt  of  the  subscriber. 
It  has  been  paid  nothing.  The  real 
result  is  that  the  subscriber  has  se- 
cured an  extension  of  the  time  of 
payment,  and  the  corporation  has 
received  but  a  postponement  of  its 
right  to  demand  payment.  The  capi- 
tal stocfe  of  a  corporation  should  rep- 
resent something  other  than  the 
mere  obligations  of  its  subscrib- 
ers to  pay  for  their  stock. 

Undeniably,  in  the  broad  sense  a 
note  is  property  in  the  hands  of  the 
payee.  So,  in  a  literal  sense,  is 
everything  property  which  is  capa- 
ble of  ownership.  All  forms  of 
ehoses  in  action  are  property  in  the 
same  sense, — the  right  to  recover  a 

Bill.  „d  note^  ^ebt,  the  right  to 
note  a»  prop-  recovcr  damages  for 
•^^*  breach  of  a  contract, 

unsatisfied  judgments,  and  other 
similar  kinds  of  actionable  demands. 
But  the  f ramers  of  the  Constitution 
never  intended  that  property  of  that 
nature  should  constitute  the  capital 
of  a  corporation.  The  term  "prop- 
erty" was  used  in  this  section  of  the 
Constitution  in  no  such  sense.  It 
means  property  readily  capable  of 
being  applied  to  the  debts  of  the  cor- 
poration. As  a  rule,  it  should  be 
property  of  the  kmd  adapted  to  the 
charter  uses  of  the  corporation  and 
which  it  may  legally  acquire.  There 
are  some  classes  of  property  which 
are  so  staple  in  character  and  so 
easily  convertible  into  money  as  to 
be  in  actual  commerce  the  ready 
equivalent  of  money,  and  it  is  pos- 
sible that  a  corporation  in  its  forma- 
tive period  would  be  authorized  to 
receive  such  property  in  payment 
for  stock,  though  not,  in  a  strict 
sense,  adapted  to  its  purposes.  The 
different  forms  of  valuable  property 
and  the  different  purposes  for  which 
corporations  may  be  created  make  it 
impossible  to  lay  down  other  than 
general  rules  upon  the  subject. 
The  integrity  of  a  corporation  and 

Corporations  *^^  interests  of  the 
payment  for        pubUc  demand,  how- 

•took  wltH  note,    ^^^j.^  ^^^^  ^^^  ^ggg^g 

of  a  corporation  consist  of  some- 
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thing  more  than  its  stockholders' 
debts.'  Its  capital  cannot  be  thus 
constituted,^  and  therefore  It  cannot 
accept  a  stock  subscriber's  note  in 
payment  for  his  stock.  There  is  au- 
thority opposed  to  this  hdding,  as 
there  is  authority  whidi  supports  it. 
But  it  seems  to  us  no  authority  is 
needed  to  establish  it. 

Whether  the  same  rule  Should  ap- 
ply to  a  subscriber's  note  secured  by 
a  first  mortgage  lien  upoii  land 
worth,  double  the  amount  of  the 
note,  given  in  payment  for  stock  in 
a  life  insurance  company,  such  se- 
curities being  a  form  of  property  in 
which,  by  express  statutory  author- 
ity, such  a  corporation  may  invest 
its  capital  stock,  is  a  question  which 
it  is  not  necessary  that  we  hei^e  de- 
cide. 

For  the  purposes  of  this  case  the 
note  and  lien  given  by  Smyer  to  the 
insurance  company  may  be  treated 
as  not  constituting  property  which 
may  be  accepted  by  sueh  a  (iorpoi^a- 
tion  in  payment  for  „^„ 
its  stock;  yet,  un-  SiVitS* fSS**""" 

der  the  Constitu-  :*?gro7n-en. 
tlon,  they  are  clear-  foreement  i»y 
ly  enforceable  in  a  '^^^  "^'^  '"**""^- 
bona  fide  holder's  hands.  This  prop- 
osition is  demonstrable,  from  the 
'language  of  the  constitutional  pro- 
vision and  the  established  rute  of  de- 
cision as  to  the  eflf  ect  of  like  prohibi- 
tions upon  negotiable  ihstrtytierits 
in  the  hands  of  innocent  holders. 

Ther^  is  no  declaration  in  the  con- 
stitutional provision  that  a  transac- 
tion in  which  something  other  than 
money,  property,  or  labor  is  received 
in  payment  for  the  cort)oration's 
stock  shall  be  utterly  void.  It  pro- 
hibits such  a  transaction  and  there- 
fore makes  it  unlawful,  but  that  is 
the  extent  to  which  it  goes.  If  a  se- 
curity be  accepted  in  payn^ent  for 
the  stock,  such,  for  instance)  as  a 
subscriber's  note,  which  is  hot  prop- 
erty for  such  a  purpose,  the  Consti- 
tution does  not  say  either  that  it,  ©r 
the  stock  issued  for  it,  shall  be  void. 
The  acceptance  of  the  note  in  pay- 
ment for  the  stock  and  the  issuance 
of  the  stock  are  only  interdicted. 
The  word  'Void"  is  used  biit  dhce  in 
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the  ooiislitutional .  provision,  and 
that,  it  is  to  be  noted,  is  not  in  the 
clause  which  prohibits  ^the  issuance 
of  stock  for  other  than  money,  prop- 
erty, or  labor.  It  is  in  the  distinct 
-^aiiditr-  clause    which    says 

^^■^ftifXt*®'***       that  all  fictitious  in- 

indebtedness  shall  be  void.  While 
the  term  is  found  in  that  clause  of 
the  section,  the  framers  of  the  Con- 
stitution avoided  its  use  in  the  other. 
It  must  be  assunaed  that  they  did  so 
deliberately. 

There  is  an  essential  difference  be- 
tween prohibiting  a  certain  form  of 
transaction — ^making  it  unlawful — 
and  declaring  that  it,  with  all  securi- 
ties issuing  out  of  it,  shall  be  utter- 
ly void.  It  is  a  distinction  familiar 
in  the  law. 

In  order  to  hold  a  negotiable  note 
unenforceable  in  the  hands  of  a  bona 
fide  holder,  it  is  not  enough  that  it 
be  founded  upon  an  illegal  considera- 
tion.  It  is  not  sufficient  that  it  issue 

from  a  transaction 

riSJ^ioid.*""*"      prohibited   by   law, 

or  one  even  de- 
nounced as  criminal.  To  avoid  it  in 
the  bona  fide  holder's  hands  there 
must  be  a  constitutional  or  statutory 
proviision  which  expressly,  or  by  un- 
avoidable implication,  declares  it  or 
the  transaction  of  which  it  is  a  part, 
to  be  void.  Such  is  the  rule  an- 
nounced by  Chitty,  Story,  and  Dan- 
iel.  It  is  the  rule  followed  by  this 
court,  and  generally  by  courts  else- 
where. 

Chitty  says — ^page  95: 

''In  those  cases  in  which  the  leg- 
islature has  declared  that  the  ille- 
gality of  the  contract  or  considera- 
tion shall  make  the  security,  whether 
bill  or  note,  void,  the  defendant  may 
insist  on  such  illegality,  though  the 
plaintiff,  or  some  other  party  be- 
tween him  and  defendant,  took  the 
bill  bona  fide,  and  gave  a  valuable 
consideration  for  it.  And  the  inno- 
cent bolder  can,  in  such  case,  only 
reaorj^.  :t0 .  the  party  from  whom  he 
j?^i¥MMi.tbe  bill,  etc.^  whom  he  may 
"^  *"       ^er  9n  the  bill,  or  for  the 


ly  declared  by  the  legislature,  ille- 
gality of  consideration  will  be  no  de- 
fense in  an  action  at  the  suit  of  a 
bona  fide  holder  for  value,  without 
notice  of  the  illegality,  unless  he  ob- 
tained the  bill  after  it  became  due. 
Thus  in  an  action  by  the  indorsee 
against  the  maker  of  a  promissory 
note,  the  defense  insisted  on  was, 
that  the  note  had  been  given  for  hits 
against  the  defendant  in  a  lottery 
Insurance:  Lord  Kenyon,  Ch.  J., 
thought  the  plaintiff  was  entitled  to 
recover,  observing  that  the  innocent 
indorsee  of  a  gaming  note,  or  note 
given  on  an  usurious  contract,  could 
not  recover,  but  that  in  no  other 
case  could  the  innocent  indorsee  be 
deprived  of  his  remedy  on  the  note ; 
and  that  a  contrary  determination 
would  shake  paper  credit  to  the 
foundation.'^ 

Story  on  Promissory  Notes  de- 
clares— §  192 :    "The  same  doctrine 
[that  the  note  is  not  avoided]  will 
generally  apply  to  all  cases  of  a  bona 
fide  holder  for  value,  without  notice, 
before  it  becomes  due,  where  the 
original  note,  or  the  indorsement 
thereof,  is  founded  on  an  illegal  con- 
sideration ;  and  this,  upon  the  same 
general    ground    of    public    policy, 
without  any  distinction  between  a 
case  of  illegality  founded  in  moral 
crime  or  turpitude,  which  is  malum 
in  se,  and  a  case  founded  in  the  posi- 
tive prohibition  of  a  statute,  which 
is  malum  prohibitum;  for,  in  each 
case,  the  innocent  holder  is,  or  may 
be,  otherwise  exposed  to  the  most 
ruinous  consequences,  and  the  cir- 
culation of  negotiable  instruments 
would  be  materially  obstructed,  if 
not  totally  stopped.   The  only  excep- 
tion is  where  the  statute  creating 
the  prohibition  has,  at  the   same 
time,  either  expressly  or  by  neces- 
sary implication,  made  the  instru- 
ment absolutely  void  in  the  hands  of 
every  holder,  whether  he  has  such 
notice  or  not.    There  are  but  a  few 
cases    in    which    any    statute    has 
created  a  positive  nullity  of  such  in- 
struments,   either    in    England    or 
America.    The  most  important  seem 
to  be  the  statutes  against  gaming, 
and  the  statutes  against  usury." 
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The  rule  as  stated  Ijy  Stbry  is  re- 
aflirmed  by  Daniel  on  Negotiable  In- 
struments, 5th  ed.  vol.  1,  §  197: 

"The  bona  fide  holder  for  value 
who  has  received  the  paper  in  the 
usual  course  of  business  is  unalfect-* 
ed  by  the  fact  that  it  originated  in 
an  illegal  consideration,  without  any 
distinction  between  cases  of  illegal-^ 
ity  founded  in  moral  crime  or  turpi- 
tude, which  are  termed  mala  in  se, 
and  those  founded  in  positive  statu- 
tory prohibition,  which  are  termed 
mala  prohibita.  The  law  extends 
this  peculiar  protection  to  negotiable 
instruments,  because  it  would  ser- 
iously embarrass  mercantile  trans- 
actions to  expose  the  trader  to  the 
consequences  of  having  the  bill  or 
note  passed  to  him  impeached  for 
some  covert  defect^  There  is,  how- 
ever, one  exception  to  this  rule:  that 
when  a  statute  expressly  or  by 
necessary  implication  declares  the 
instrument  absolutely  void,  it  gath- 
ers no  vitality  by  its  circulation  in 
respect  to  the  parties  executing  it; 
thougl\  even  upon  such  instruments 
an  indorser  may,  as  we  shall  here- 
after see,  be  held  liable  to  a  bona 
fide  holder  without  notice. 

"There  are  a  very  few  cases  in 
which  the  statute  renders  such  in- 
struments absolutely  void ;  and  the 
most  important  are  the  statutes 
against  usury  and  gaming. 

"In  England,  the  policy  of  declar- 
ing the  instrument  a  nullity  in  the 
hands  of  a  bona  fide  holder  no  longer 
prevails,  the  Statute  of  8  &  9  Vic- 
toria, chap.  109,  having  relaxed  the 
ancient  rule  on  the  subject;  and  in 
some  of  the  states  similar  statutes 
have  been  enacted." 

Thompson  v.  Samuels,  —  Tex.  — , 
14  S.  W.  143,  decided  by  the  commis- 
sion of  appeals,  with  the  opinion 
adopted  by  this  court,  reiterates  the 
same  rule  as  applied  to  a  note  given 
in  a  gambling  transaction.  Our  stat- 
utes on  gaming  denounce  gambling 
transactions  in  emphatic  terms.  By 
the  criminal  law  they  are  as  posi- 
tively declared  to  be  against  public 
policy  as  is  the  issuance  of  stock  by 
a  corporation  except  for  money, 
property,  or  labor  by  this  constitu- 
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tional  provision.  They  are  penalized 
by  criminal  punishment.  In  this 
constitutional  provision  no  penalty 
is  declared  for  Its  violation.  It  mere- 
ly prohibits  the  issuance  of  the  st6ck 
except  for  money,  property,  or  labor 
done.  But,  as  pointed  out  in  Thomp- 
son V.  Samuels,  the  gaming  statutes 
do  not  declare  contracts  entered  into 
in  such  transactions  to  be  void. 
Hence,  it  was  there  held  that  a  note 
given  for  a  gambling  debt  was  en- 
forceable in  the  hands  of  a  bona  fide 
holder,  though  as  between  the  origi- 
nal parties  it  was,  of  course,  unen- 
lorceable. 

This  decision  and  Gilder  v. 
Hearne,  79  Tex.  120,  14  S.  W.  1081, 
present  the  distinction  between  a 
statute  which  merely  prohibits  a 
certain  transaction  or  makes  it  un- 
lawful, and  one  which  declares  the 
transaction  to  be  void;  and  the  ef- 
fect of  such  statutes  upon  a  note 
arising  out  of  the  two  different 
classes  of  transaction  when  in  the 
hands  of  a  bona  fide  holder.  While 
in  Thompson  v.  Samuels  the  note^ 
was  held  to  be  enforceable  in  the 
hands  of  the  bona  fide  holder,, 
though  given  in  a  transaction  de- 
nounced and  penalized  by  the  crimi- 
nal law,  for  the  reason  that  the  law 
does  not  declare  such  a  transaction 
to  be  void,  in  Gilder  v,  Hearne  a 
usurious  note  was  held  to  be  unen- 
forceable by  a  bona  fide  holder  as  to» 
the  interest,  for  the  reason  that  th^ 
law  does  declare  such  a  note,  as  to 
the  interest,  to  be  void. 

Thompson  v.  Samuels  was  ex- 
pressly approved  in  State  Bank  v. 
Holland,  103  Tex.  266, 126  S.  W.  564, 
attention  being  directed  to  its  re- 
view of  some  of  the  earlier  decisions 
of  the  court  wherein  the  term  "void" 
was  broadly  used  in  respect  to 
gambling  transactions,  but  not,  it  is 
stated,  as  meaning  that  a  note  given 
in  such  a  transaction  was  unenforce- 
able by  a  bona  fide  holder.  • 

The  English  decision  of  Hay  v. 
Ayling,  16  Q.  B.  423,  117  Eng.  Re- 
print,  941,  20  L.  J.  Q.  B.  N.  S.  171, 
15  Jur.  605,  by  Lord  Campbell,  illus- 
trates  the  rule.  Gaming  securities 
were  decjared  void  by  an  act  of  Par- 
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liament  in  the  time  of  Qaeen  Ann&. 
Under  that  act  recovery  upon  them 
^as  denied  boiia  fide  holders.  Later, 
the  Act  of  5th  and  6th  William  modi- 
fied the  Act  of  Anne,  and  declared 
that  they  should  be  illegal.  The 
court  held  that  under  the  later  act 
they  were  enforceable  by  a  bona  fide 
holder. 

In  Converse  v.  Foster,  32  Vt.  828, 
cited  in  3  Kent,  Com.  80,  it  was 
said :  ''All  the  cases  that  have  been 
cited,  and  all  that  can  be,  so  far  as 
we  know,  both  English  and  Ameri- 
can, upon  this  subject,  turn  upon 
this  very  distinction  and  difference 
between  these  statutes.  In  those 
cases  in  which  the  legislature  has 
declared  that  the  illegality  of  the 
contract  or  consideration  shall  make 
the  security,  whether  bill  or  note, 
void,  the  defendant  may  insist  on 
such  illegality,  though  the  plaintiff 
or  some  other  party  between  him 
and  the  defendant  took  the  bill  or 
note  bona  fide,  and  gave  a  valuable 
consideration  for  it.  But  unless  it 
has  been  so  expressly  declared  by 
the  legislature,  illegality  of  consider- 
ation win  be  no  defense  in  an  action 
at  the  suit  of  a  bona  fide  holder  for 
value  without  notice  of  the  illegality, 
unless  he  obtained  the  note  or  bill 
after  it  became  due." 

In  Sondheim  v.  Gilbert,  117  Ind. 
71,  5  L.R.A.  432,  10  Am.  St  Rep. 
23,  18  N.  E.  687,  it  was  declared: 
"The  authorities  justify  the  state- 
ment that  a  defendant  may  insist 
upon  the  illegality  of  the  contract 
or  consideration,  notwithstanding 
the  note  is  in  the  hands  of  an  inno- 
cent holder  for  value,  in  all  those 
'<^es  in  which  he  can  point  to  an 
express  declaration  of  the  legislature 
that  the  illegality  insisted  upon  shall 
make  the  security,  whether  contract,, 
bill,  or  note,  void.  But,  unless  the 
legislature  has  so  declared,  then,  no 
matter  how  illegal  or  immoral  the 
consideration  may  be,  a  commercial 
note  in  the  hands  of  an  innocent 
holder  for  value  wiU  be  held  valid 
and  enforceable." 

U  Cornell  v.  Hichens,  11  Wis.  368, 
which  involved  the  giving  of  a  note 
and  mortgage  in  payment  for  stock . 


in  a  corppcation,  it  was  said: 
"There  is  another  principle  by  which 
these  plaintiffs  would  be  protected, 
even  though  the  company  had  not 
the  power  to  receive  notes  and  mort- 
gages upon  sale  of  its  stock.  It  is  a 
well-settled  rule  of  law  that  if  there 
be  any  purpose  for  which  a  corpora- 
tion may  receive  a  negotiable  instru- 
ment, the  bona  fide  indorsee  of  one 
which  is  given  for  an  unauthorized 
purpose  shall  not  thereby  suffer.  He 
may  rightfully  presume  that  it  was 
received  by  the  corporation  in  the 
lawful  exercise  of  its  powers;  and 
unless  notice  of  the  illegality  be 
brought  home  to  him,  he  will  be  pro- 
tected. In  the  absence. of  a  statu- 
tory declaration  to  that  effect,  the 
contract  is  not  absolutely  void ;  and 
all  persons  being  alike  chargeable 
with  a  knowledge  of  the  law,  but  not 
of  the  facts,  a  party  thus  disobeying 
its  commands  by  unlawfully  dealing 
with  a  corporation  will  not  be  per- 
mitted to  take  advantage  of  his  own 
wrong  to  the  injury  of  an  innocent 
person." 

An  illustration  of  the  principle 
which  emphasizes  it  strongly  is 
found  in  those,  instances  where  the 
note  was  given  in  consideration  of 
the  suppression  of  a  criminal  prose- 
cution. In  all  such  cases,  though 
the  note  is  inoperative  as  between 
the  parties,  it  is  enforceable  by  a 
bona  fide  holder,  although  the  com- 
pounding of  a  felony  is  itself  a  crime. 
(^  this  application  of  the  rule  the 
supreme  court  of  Indiana  said  in 
New  V.  Walker,  108  Ind.  365, 58  Am. 
Rep.  40,  9  N.  E.  386:  "Our  opinion 
is,  that  a  statute  making  it  a  crime 
to  take  promissory  notes  in  a  pro- 
hibited transaction  does  not  make 
the  notes  void  in  the  hands  of  inno- 
cent purchasers,  although  the  per- 
son who  violates  the  statute  commits 
a  crime.  This  conclusion  is  well  sus- 
tained by  authority." 

Reference  to  like  decisions  of 
other  courts  of  eminent  authority 
might  be  multiplied.  They  are  cited 
without  further  discussion  of  their 
holding,  as  follows:  Cook  v-  Weir- 
man,  51  Iowa,  561,  2  N.  W.  386; 
Clark  V.  Ricker,  14  N.  HL  44 ;  State 
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Capital  Bank  v.  Thompson,  42  N.  H. 
S69;  Williams  v.  Cheney,  3  Gray, 
215 ;  Cazet  v.  Field,  9  Gray,  329  (by 
Chief  Justice  Shaw) ;  Vallett  v. 
Parker,  6  WencL  615 ;  WiUmarth  v. 
Crawford,  10  Wend.  341;  Fleckner 
V.  Bank  of  United  States,  8  Wheat 
355, 5  L.  ed.  635 ;  Gates  v.  First  Nat. 
Bank,  100  U.  S.  239,  25  L.  ed.  580 ; 
Smith  V.  Columbus  State  Bank,  9 
Neb.  31,  1  K  W.  893;  Bohon  v. 
Brown  (Union  Nat.*  Bank  v.  Brown) 
101  Ky.  355,  38  L.R.A.  503,  72  Am. 
St.  Rep.  420,  41  S.  W.  273;  Eagle  v. 
Kohn;  84  111.  292;  Lynchburg  Nat. 
Bank  v.  Scott,  91  Va.  652,  29  L.R.A. 
827,  50  Am.  St.  Rep.  860,  22  S.  E. 
-487 ;  Glenn  v.  Fanners'  Bank,  70  N. 
C.  191 ;  Ward  v.  Sugg,  113  N.  C.  489, 
24  L.R.A.  280,  18  S.  E.  717;  Sch- 
mueckle  v.  Waters,  126  Ind.  265,  25 
N.  E.  281 ;  Meadow  v.  Bird,  22  Ga. 
246;  Hart  v.  Livermore  Foundry  & 
Mach.  Co.  72  Miss.  809,  17  So.  769 ; 
Vinton  v.  Peck,  14  Mich.  287 ;  Union 
Trust  Co.  V.  Preston  Nat.  Bank,  136 
Mich.  460,  112  Am.  St.  Rep.  370,  99 
N.  W.  399,  4  Ann.  Cas.  347. 

An  agreement  between  the  corpo- 
ration and  the  stock  subscriber  that 
it  will  accept  his  promissory  note  in 
payment  for  the  stock  is  of  no  force 

as  between  the  par- 

5«IS2rr/*£rj"  ties  because  prohib- 
stoek  snbserip*  ited  by  the  consti- 
tioi.-«nforee.       tutioual     provision. 

Such  an  agreement 
is  incapable  of  enforcement  by  eith-* 
«r  party  against  the  other.  The  giv* 
ing  of  the  note,  therefore,  will  not 
discharge  the  stockholder  from  his 
liability  for  the  stock  imposed  by  his 
atock  subscription.  In  such  case  the 
<x)rporation  has  not  received  pay-> 
ment  for  the  stock.  The  stockholder 
still  owes  the  corporation  for  it. 
But  if  such  a  transaction  is  wholly 
Toid,  what  is  to  become  of  the  rights 
of  creditors  against  such  a  stock- 
holder if  the  corporation  becomes 
insolvent,  as  would  likely  prove  the 
experience  of  any  corporation  whose 
capital  was  thus  constituted?  The 
stockhplder  may  have  permitted 
himself  to  be  so  held  out  to  the  pub- 
lic He  may  have  drawn  dividends 
on  his  stock  over  a  period  of  years. 
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Creditors  may  have  dealt  with  the 
corporation  under  the  belief  that  he 
had  paid  into  its  capital  what  his 
relationship  as  a  stockholder  af- 
firmed. Yet,  if  it  be  held  that  such 
a  transaction  through  which  the 
stockholder  has  acquired  the  stock, 
but  never  paid  for  it,  is  utterly  void, 
and,  in  consequence,  the  stock  issued 
under  it  void,  as  well,  that  would  be, 
at  law,  a  good  defense  to  the  action 
of  creditors  to  compel  the  stockhold- 
er to  satisfy  his  obligation  to  the 
corporation.  Only  the  equitable  doc- 
trine of  estoppel  could  prevent  its 
being  a  complete  defense. 

In  such  a  case  is  the  stockholder 
who  has  paid  nothing  for  his  stock, 
who  has  deceived  the  public,  and 
worked  an  injustice  to  other  stock- 
holders,  to    be   per-  ^.forcemeat 

mitted  to  take  shel-  «<  svibiicripttoa 
ter  under  the  Con-  '^'  «'«*"«"• 
stitution?  Is  he  to  be  allowed  to 
interpose  it  to  defeat  his  just  obliga- 
tion? We  decline  to  so  hold.  It 
could  not  have  been  intended  by  the 
framers  of  the  constitutional  provi- 
sion that  it  should  make  possible  the 
perpetration  of  such  a  fraud  by  per- 
mitting such  a  defense  to  be  founded 
upon  it.  The  law  should  answer  in 
such  a  case  that  the  stockholder's 
concern  for  the  sanctity  of  the  Con- 
stitution is  a  trifle  belated.  The 
true  doctrine  is  that  such  an  agree- 
ment is  of  no  effect  as  between  the 
parties  because  contrary  to  law,  but 
neither  a  note  given  nor  stock  issued 
under  it  is  utterly  void.  The  agree- 
ment wiU  not  be  suffered  to  accom- 
plish a  payment  for  the  stock.  No 
more  will  it  be  allowed  to  defeat  the 
note  or  the  stock  in  the  hands  of  in- 
nocent holders.  Shaw  v.  Staight, 
107  Minn.  152, 20  L.R.A.(N.S.)  1077, 
119  N.  W.  951. 

.  This  court  has  affirmed  that  is- 
sued stock  for  which  the  corporation 
has  received  no  equivalent  whatever 
in  money,  property,  or  labor  is  not 
utterly  void  in  the  hands  of  an  inno- 
cent holder.  Such  were  the  facts  in 
Fidelity  &  D.  Co.  v.  Wiseman,  103 
Tex.  286,  124  S.  W.  621,  126  S.  W, 
1109.  There,  stock  was  issued  by;a: 
corporation  to  W^.  J,  Swain  for  bonds 
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of  a  city  which  were  forgeries  and 
therefore  worthless.  Swain,  it  was 
held,  was  responsible  to  make  good 
the  default,  and  the  stock  was  recog- 
nized as  good  in  the  hands  of  the 
innocent  holder  to  whom  it  had  been 
transferred.  See  also  Houston  F.  & 
M.  Ins.  Co.  V.  Swain,  —  Tex.  Civ. 
App.  — ,  114  S.  W.  149. 

In  Mathis  v.  Pridham,  1  Tex.  Ci^. 
App.  58,  20  S.  W.  1015,  by  the  court 
of  civil  appeals  for  the  first  district 
in  an  opinion  by  Judge  Williams,  it 
was  held  that  stock  issued  on  the 
payment  of  less  than  its  par  value  is 
not  void  under  the  constitutional 
provision.  In  such  a  case  the  stock 
is  not  fully  paid  for,  but  it  is  not 
void.  In  the  opinion,  it  was  empha- 
sized that  the  only  thing  the  consti- 
tutional provision  renders  wholly 
void  is  the  fictitious  increase  of 
stock.  Such  is  the  plain  language  of 
the  provision,  and  no  additional  im- 
plications can  be  drawn  from  it. 

If  stock  not  wholly  paid  and  stock 
wholly  unpaid  for — issued,  there- 
fore, in  violation  of  the  constitu- 
tional provision — is  not  void,  though 
as  to  the  subscriber  or  purchasers 
not  innocent,  the  corporation  would, 
in  default  of  full  and  lawful  pay- 
ment, have  the  clear  right  to  cancel 
the  issue  to  the  extent  of  the  de- 
fault, how  is  it  to  be  held  that  a  note 
accepted  by  the  corporation  in  pay- 
ment is  void?  Its  acceptance  would 
constitute  no  greater  violation  of  the 
Constitution  than  does  the  issuance 
of  stock  for  no  equivalent  in  value. 
If  the  issuance  of  stock  without  any 
payment  does  not  render  void  the 
stock,  the  giving  of  a  note  in  pay- 
ment does  not  make  void  the  note. 
The  corporation  cannot  be  required 
to  accept  it  as  property,  but  if  it  does 
accept  it,  the  maker  cannot  defeat 
it  in  the  hands  of  an  innocent  hold- 
er. 

The  constitutional  provision  was 
not  intended  as  a  shield  for  the 
stockholder  who  has  not  paid  for  his 
stock.  It  was  not  framed  for  his 
benefit.  It  was  aimed  against  his 
acquiring  stock  except  upon  lawful 
payment.  It  was  designed  for  the 
protection  of  the  corporation  and  its 


creditors.    It  emphasizes  the  stock- 
holder's obligation  to  make  full  and 
lawful  payment  in  accord  with  its 
mandate,  rather  than  furnishes  him 
a  defense  when  he  has  failed  in  that 
obligation.     Its  purpose  is  to  give 
integrity  to  the  corporation's  capital. 
It  is  to  prevent  false  pretense  at  its 
hands,  and  avoid  imposition  upon  the 
public.    None  of  these  objects  would 
be  promoted  by  declaring  a  note  giv- 
en by  a  subscriber  for  stock  uncol- 
lectable  in  the  hands  of  a  bona  fide 
holder.    Neither  the  public  nor  the 
corporation  could  derive  any  protec- 
tion from  the  wrong  the  Constitu- 
tion is  intended  to  prevent  by  releas- 
ing the  subscriber  from  the  obliga- 
tion of  his  note  and   making    an 
innocent  purchaser  suffer  loss.    To 
strike  down  the  note  in  the  hands  of 
a  bona  fide  holder  would  enable  the 
subscriber  who  has  violated  the  Con- 
stitution to  take  advantage  of  his 
own  wrong.    Not  only  so,  but  instead 
of  serving  as  a  punishment  of  the 
perpetrator  of  the  wrong,  it  would 
inflict  the  penalty  upon  one  innocent 
Of  the  wrong.    That  is  not  justice 
and  it  should  not  be  the  law.    The 
doctrine   which  protects   the  bona 
fide  holder  of  negotiable  bills  is  a 
favorite  rule  of  equity.     It   illus- 
trates the  value  of  equity  and  gives 
virtue  to  its  powers.    It  is  a  rule  of 
good  conscience.    It  is  necessary  to 
the  security  and  freedom  of  circula- 
tion   of    negotiable 

instruments    which  5JS?te"*oHcyl'" 
serve  the  needs  of  enfor<?ement  !■ 

the  innumerable  SSSlTofde?.*"* 
business  interests  of 
the  land;  and  is  founded  in  the 
broadest  principles  of  public  policy. 
There  is  nothing  in  the  constitu- 
tional provision  which  in  any  way 
indicates  that  as  a  rule  of  right  this 
salutary  doctrine  should  be  made  to 
yield  to  the  plea  of  his  own  wrong 
by  one  who  had  violated  the  provi- 
sion. 

The  Constitution  nor  any  statute 
intimates  that  an  innocent  holder 
of  a  note  given  in  such  a  transaction 
as  we  have  instanced  should  suffer 
the  loss  rather  than  the  maker  of 
the  note,  who  enabled  the  loss  to  be 
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occasioned.  -  In  the  absence  of  such 
provision  there  can  be  no  warrant 
for  a  court's  adding  any  such  penal- 
ty. Gates  V.  First  Nat.  Bank,  100 
U.  S.  239, 25  L.  ed.  580. 

San  Antonio  Irrig.  Co.  v.  Deutsch- 
mann,  102  Tex.  201,  105  S*  W.  486, 
114  S.  W.  1174,  is  cited  as  an  oppos- 
ing authority.  But  that  case  did  not 
concern  a  note  given  for  stock  in  the 
hands  of  a  bona  fide  holder.  It  re- 
lated to  an  agreement  whereby  an 
incorporator  was  to  have  indefinite 
time  in  which  to  pay  for  his  stook. 
Such  an  agreement  is  plainly  in  vio- 
lation of  the  Constitution,  and  the 
court  so  declared  it.  The  opinion  also 
called  it  ''void,"  but  we  fail  to  see 
how  that  statement  affects  this  ques- 
tion. It  was  void  in  the  sense  that 
it  was  nnenforceable  by  Deutsch- 
mann,  who  was  invoking  it  in 
the  case.  It  is  clear  that  is  what  the 
court  meant  to  declare.  The  lan- 
guage used  in  the  opinion  is  to  be 
understood  as  applying  to  the  case 
before  the  court.  If  the  decision 
was  intended  as  a  holding  that  a 
not^  not  property,  given  in  payment 
for  stock,  is  void  in  the  hands  of  an 
innocent  holder,  the  court  could  not, 
without  overruling  it  to  that  extent, 
have  held,  as  it  did  in  the  later  deci- 
sion of  Fidelity  &  D.  Co.  v.  Wise- 
man,  that  stock  for  which  nothing 
had  been  paid  was  good  in  the  hands 
of  such  a  holder.  But  the  decision 
was  not  referred  to  in  the  Wiseman 
Case. 

Ater  v.  Rotan  Grocery  Co.  —  Tex. 
Civ.  App.  — ,  189  S,  W.  1106,  is  a 
holding  contrary  to  the  views  here 
expressed,  but  the  only  decision 
from  this  court  cited  in  support  of 
it  is  Gilder  v.  Heame,  79  Tex.  120, 
14  S.  W.  1031.  As  we  have  already 
shown.  Gilder  v.  Heame  dealt  with  a 
usurious  note,  which  the  statute,  as 
to  the  interest,  expressly  declares  to 
be  void. 

Snoddy  v.  American  Nat.  Bank,  88 
Tenn.  578,  7  L.R.A.  706, 17  Am.  St. 
Rep.  918, 13  S.  W.  127,  a  decision  by 
the  supreme  court  of  Tennessee,  is 
sometimes  referred  to  as  a  contrary 
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authority  upon  this  question.  But 
that  court  has  been  particular  to 
point  out  in  the  later  case  of  Jeffer- 
son Bank  v.  Chapman-White-Lyons 
Co.  122  Tenn.  415,  123  S.  W.  641, 
that  the  note  dealt  with  in  the  deci- 
sion was  void  by  express  statute.  In 
the  later  case  it  was  held  that  the 
note  of  a  corporation  for  an  ultra 
vires  purpose,  and  issued  in  viola- 
tion of  the  public  policy  of  the  state, 
was  enforceable  in  the  hands  of  a 
bona  fide  holder. 

A  full  discussion  of  the  question 
here  presented  will  be  found  in  the 
able  opinion  of  Chief  Justice  Huff 
of  the  court  of  civil  appeals  for  the 
seventh  district  in  Lockney  State 
Bank  v.  Martin,  —  Tex.  Civ.  App. 
— ,  191  S.  W.  796,— an  opinion  de- 
livered after  our  granting  of  the 
writs  of  error  in  the  present  case. 

Where  both  parties  are  equally  in 
fault,  the  condition  of  the  defendant 
is    preferable.      So 
runs     the     ancient  deiicto-Son- 
maxim.     We  think  JlViiPH««* 
it  disposes  of  Smy- 
er's  action  against  the   insurance 
company  for  the  interest  paid  by 
him  on  the  note.    If  the  giving  of 
the  note  and  mort-  _ 

gage  lien  in  pay-  invfud'ltock 
ment  for  the  stock  J^JJ^Ji*;**;?" 
issued    him   was   a  int^rtet  pay. 

violation  of  the  Con-  "^"*'* 
stitution,  as  he  here  now  insists,  he 
was  as  much  a  party  to  its  violation 
as  the  insurance  company ;  and  in  an 
attempt  by  him  to  recover  the  in- 
terest paid  by  him  in  the  transac- 
tion, on  the  ground  that  the  Consti- 
tution was  thereby  violated  by  both, 
we  see  no  reason  why  the  law  should 
favor  him  as  against  the  insurance 
company. 

The  judgments  of  the  District 
Court  and  Court  of  Civil  Appeals  are 
reversed,  and  the  cause  is  remanded 
to  the  District  Court.  Judgment 
should  be  there  rendered  against 
Smyer  on  his  action  against  both  the 
insurance  company  and  Washer,  and 
in  Washer's  favor  for  the  full 
amount  of  the  note  against  Smyer 
as  maker  and  the  insurance  com- 
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pany  as  indorser,  together  with  fore^        Hawkins,  J.,  will  later  state  his 

closare  of  the  mortgage  lien  upon   ,  views. 

the  land.  Petition  for  rehearing  denied. 

ANNOTATION. 

Bona  fide  holder  of  negotiable  paper  given  in  payment  of  a  rabscrqition  to 

corporate  stock  in  violation  of  law. 


To  render  it  necessary  for  the  hold- 
er of  paper  given  to  a  corporation  in 
pajnnent  of  stock  by  a  subscriber 
thereto,  to  invoke  his  bona  fide  char- 
acter to  entitle  him  to  recover,  it  must 
be  assumed  that  there  is  some  defense 
to  the  paper  in  the  hands  of  the  payee 
or  parties  with  notice.  Constitutional 
and  statutory  provisions  such  as  were 
involved  in  the  reported  case  (Washer  . 
V.  Smybr,  ante,  1320),  prohibiting  a 
corporation  from  issuing  stock  except 
for  money  paid,  labor  done,  or  prop- 
erty actually  received,  have  not  been 
construed  by  all  courts  as  prohibiting 
a  promissory  note.  In  fact,  it  has  been 
held  that  a  promissory  note  is  prop- 
erty within  the  meaning  of  such  a 
provision.  Meholin  v.  Carlson  (1910) 
17  Idaho,  742,  134  Am.  St.  Rep.  286, 
107  Pac.  755;  German  Mercantile  Co. 
V.  Wanner  (1913)  25  N.  D.  479,  52 
L.R.A.(N.S.)  453,  142  N.  W.  463.  It 
is  apparent  that  if  the  note  is  valid, 
so  that  the  corporation  can  recover 
on  it,  an  indorsee  can  recover  like- 
wise; it  is  not  necessary  to  invoke  the 
rule  protecting  bona  fide  holders. 
Other  cases,  however,  hold  such  a  note 
invalid,  at  least  as  between  the  parties 
and  others  with  notice.  But  assuming 
that  the  note  is  invalid,  at  least  to  the 
extent  that  the  corporation  or  a  party 
with  notice  cannot  recover,  what,  then, 
are  the  rights  of  a  bona  fide  holder? 
This  is  the  question  discussed  in  this 
note. 

As  stated  in  the  reported  case 
(Washer  v.  Smybr),  it  is  a  general 
principle  applicable  to  the  rights  of  a 
bona  fide  holder  that  such  a  holder 
may  enforce  a  note  that  is,  by  virtue 
of  a  statute,  invalid,  unless  the  statute 
makes  the  note  not  merely  invalid,  but 
expressly  makes  it  void.  This  general 
principle  has  been  applied  in  case  of 
notes  made  invalid  for  reasons  otbear 
than  that  of  being  given  upon  a  sub**. 


scription  to  corporate  stock,  such  as 
notes  given  to  a  foreign  corporation 
that  has  not  complied  with  the  condi- 
tions of  doing  business  in  a  state,  or 
notes  that  are  invalid  for  usury;  and 
it  has  also  been  applied  to  notes  in- 
valid for  other  reascms.  This  qnes- 
tion,  as  relates  to  notes  invalid  be- 
cause given  upon  a  subscription  to 
corporate  stock,  has  arisen  in  but  few 
cases,  but  the  cases  now  generally  ap- 
ply the  test  applied  in  WASBSSBi  v. 
Smyeb,  and  it  is  held,  where  the  stat^ 
ute  does  not  expressly  make  the  note 
void,  that  a  bona  fide  holder  is  en- 
titled to  recover.  Heard  v.  National 
Bank  (1915)  143  Ga.  48,  84  S.  E.  129; 
Evans  Co.  v.  Bryson  (1916)  146  Ga.' 
278,  91  S.  E.  71 ;  Washer  v.  Smyer  (re- 
ported herewith),  ante,  1320;  Lockney 
State  Bank  v.  Martin  (1917)  —  Tex. 
Civ.  App.  — ,  191  S.  W.  796;  Zielinski 
V.  Hernig  (1917)  — Tex.  Civ.  App.  — , 
195  S.  W.  952;  Cornell  v.  Hichens 
(1860)  11  Wis*  368. 

Thus,  a  bona  fide  holder  may  recov- 
er on  a  note  given  upon  a  purchase  of 
corporate  stock  which  does  not  express 
the  purpose  for  which  it  was  given 
upon  its  face,  as  required  by  statute, 
where  the  statute  does  not  declare  the 
note  void  in  the  hands  of  an  innocent 
purchaser,  but  declares  that  the  pur- 
chaser of  such  a  note  shall  take  it  sub- 
ject to  equities  between  the  original 
parties,  where  the  consideration  is  ex- 
pressed on  the  face  of  the  note.  The 
court  states  that  this  statute  clearly 
contemplates  that  an  innocent  pur- 
chaser of  a  negotiable  instrument  be- 
fore due  and  without  notice  will  be 
protected  except  where  the  considera- 
tion is  stated  on  the  face  of  the  instru- 
ment. Heard  v.  National  Bank  (Ga.) 
supra.  The  note  involved  in  this  ease 
was  made  payable  to  the  subscriber's 
own  order  and  by  him  indorsed.  Ap- 
parently a  similar,  statute  was  involved 
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in  Evans  Oiv  v.  Bryson  (191^)  146 
CUl  278,  91  S.  E.  71|  where  a  similar 
decision  appears. 

It  has  been  stated  to  be  a  "well-set- 
tied  mle  of  law  that  if  there  be  any 
purpose  for  which  a.  corporation  may 
receive  a  negotiable  instrument,  the 
bona  fide  indorsee  of  one  which  is  giv- 
en for  an  unauth<»*ized  purpose  shall 
not  thereby  suffer.  He  may  rightfully 
presume  that  it  was  received  by  the. 
corporation  in  the  lawful  exercise  of 
its  powers,  and  unless  notice  of  the 
illegality  be  brought  home  to  him,  he 
will  be  protected.  In  the  absence  of 
a  statutory  declaration  to  that  effect 
the  contract  is  not  absolutely  void; 
and  all  persons  being  alike  chargeable 
with  a  knowledge  of  the  law,  but  not 


of  the  facts,  a. party  thus  disobeying 
its  commands  by  unlawfully  dealing 
with  a  corporation  will  not  be  permit- 
ted to  take  advantage  of  his  own 
wrong,  to  the  injury  of  an  innocent 
person."  Cornell  v.  Hichens  (Wia.) 
supra. 

The  contrary  opinion,  that  such  a 
note  is  void  under  the  Texas  Constitu- 
tion! even  in  the  hands  of  a  bona  fide 
holder,  expressed  in  the  following  Tex- 
as cases  (Republic  Thrust  Co,  v.  Taylor 
(1916)  —  Tex.  Civ.  App.  — ,  184  S. 
W.  772;  Crawford  v.  Davis  (1916)  — 
Tex.  Civ-  App.  — ,  188  S.  W.  486;  Ater 
V.  Rotan  Grocery  Co.  (1916)  —  Tex. 
Civ,  App.  -T-,  189  S.  W.  1106),  is  over- 
ruled by  the  decision  in  the  reported 
case.  W.  A.  E. 


MINNIE  A.  D.  WRIGHT,  Appt., 

v. 

ROBERT  W.  WRIGHT. 


Virginia  Supreme  Court  of  Appeals  ^^  June  12,  1919* 

(—  Va.  — ,  99  S.  E.  616.) 

Divwce  —  insanity  of  defendant  —  effect. 

1.  The  insanity  of  defendant  is  no  bar  to  the  prosecution  of  a  divorce 
suit  for  a  cause  which  accrued  before  the  insanity  began. 

[See  ncfte  on  this  question  heginning  on  page  1332.] 

^desertion  —  insanity  before  period 

complete.  the  time  fixed  by  law  for  divorce  for 

2.  Insanity  of  one  who  has  aban-  abandonment  has  elapsed,  bars  the  suit. 
doned  his  wife,  which  occurred  before         [See  9  R.  C.  L.  367,  368.] 


Appeal  by  complainant  from  a  decree  of  the  Circuit  Court  for  Louisa 
Ck>unty  sustaining  a  demurrer  to  her  bill  filed  for  a  divorce.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Gordon  &  Gordon  for  appel- 
lant. 

Mr.  W.  C.  Bibb  for  appellee. 

Prentis,  J.,  delivered  the  opinion 
of  the  court : 

The  complainant,  Mrs.  Robert  W. 
Wright  (Minnie  A.  Denton  Wright) , 
appeals  from  a  final  decree  sustain- 
ing a  demurrer  to  her  bill  for  di- 
vorce^ filed  against  her  husband, 
Robccrt  W.  Wright,  which  alleges  as 
the  ground  therefor  that  he  wilfully 
deserted  her  on  January  27,  1914, 


and  that  such  desertion  has  con- 
tinued for  more  than  three  years. 
The  bill  also  alleges  that  on  May  26, 
1914,  her  said  husband  was  ad- 
jndged  a  lunatic,  and  was  thereupon 
confined  in  the  Western  State  Hos- 
pital; that  he  had  been  permitted 
since  then  to  come  to  Louisa  county 
on  a  furlough,  and  while  there 
seemed  perfectly  natural  and  sane, 
though  he  is  stiU  confined  as  a  luna^ 
tic.  The  court  appointed  a  guardian 
ad  litem  for  the  defendant,  who  filed. 
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Ameriean  Kat  Bank  v.  Gruger,  91  Tex. 
446,  44  S.  W.  278 ;  Altgelt  v.  Gerbic,  — 
Tex.  Civ.  App.  — ,  149  S.  W.  233. 

Where  the  contract  is  merely  con- 
trary to  the  policy  of  the  law,  written 
or  otherwise,  courts  of  equity  will,  in 
proper  circumstances,  grant  relief  to 
a  complaining  party  who  sets  up  the 
illegality  of  the  transaction,  and  seeks 
a  disaffirmance  thereof. 

2  Pom.  Bq.  Jur.  4th  ed.  §  941 ;  2  El- 
liott, Contr.  §  665;  McCall  v.  Whaley, 
52  Tex.  Civ.  App.  646,  115  S.  W.  658. 

Phillips,  Ch.  J.f  delivered  the  opin- 
ion of  the  court : 

The  case  presents  the  question  of 
whether  a  note  giv^i  a  corporation 
and  accepted  by  it  in  payment  for 
shares  of  its  capital  stock  is  enforce- 
able in  the  hands  of  a  bona  fide  hold- 
er for  value,  who  acquired  it  before 
maturity  in  due  course  of  business 
and  without  notice  of  the  nature  of 
the  transaction  in  which  it  was 
given. 

The  note. involved  here  was  given 
by  J.  P.  Smyer  to  the  Prudential 
Life  Insurance  Company  of  Texas 
in  payment  for  shares  of  its  capital 
stock,  for  which  a  stock  certificate 
was  issued,  to  him  by  the  company. 
It  was  secured  by  a  valid  first  mort- 
gage Hen  upon  land  admittedly 
worth  double  its  amount.  With  the 
lien,  it  was  transferred  before  ma>> 
turing  by  the  insurance  company 
to  Nat  M.  Washer  in  due  course  of 
business  in  part  payment  for  a  build- 
ing conveyed  by  Washer  to  the  com- 
pany. Washer  is  an  innocent  holder. 
The  suit  was  by  Smyer  against  the 
insurance  company  and  Washer  to 
x^ncel  the  note,  the  lien,  and  the 
stock,  and  to  recover  from  the  in-> 
sur^nce  company  an  amount  paid 
by  him  as  interest  on  the  note,  upon 
the  ground  that  the  entire  transac- 
tion between  himself  and  the  insur- 
ance company  wherein  the  note  was 
given  and  accepted  in  payment  fosr 
the  stock  was  void  under  the  Con« 
stitution.  By  cross  section,  Washer 
sought  recovery  on  the  note  and  for 
the  foreclosure  of  his  Hen.  The  trial 
court  granted  Smyei^s  prayer  for 
the  recovery  of  the  interest  payment 
against  the  insurance  company,  and 
for  the   cancelation  of   the   stock 


certificate,  but  rendered  judgment 
against  him,  and  the  insurance  com- 
pany as  indorser,  in  Washer's  favor 
upon  the  note  and  for  foreclosure  of 
the  lien,  with  a  judgment  over  in 
Smyer's  favor  against  the  insurance 
company  for  any  amount  he  mifi:ht 
have  to  pay  under  Washer's  judg- 
ment, including  the  amount  realized 
at  the  foreclosure  sale.  The  court 
of  civil  appeals  held  that  the  stock 
transaction  was  void,  as  Smyer  con- 
tended. It  rendered  judgment  for 
Smyer  both  against  the  insurance 
company  and  Washer  for  cancelation 
of  the  note  and  the  lien,  and  ag:ainst 
the  insuriuice  company  for  the  in- 
terest payment.  It  denied  all  re- 
covery by  Washer  except  against  the 
insurance-company  on  its  indorse- 
ment of  the  note.  Its  judgment  did 
not  cancel  the  shares  of  stock  issued 
to  Smyer,  but  left  them  untouched. 
We  granted  a  writ  of  error  both  to 
Washer  and  the  insurance  company. 
The  Constitution  declares:  No 
corporation  shall  issue  stock  or 
bonds  except  for  money  paid,  labor 
done  or  property  actually  received, 
and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void.    Art.  12, 

§  6. 

The  effect  of  this  provision  upon 
the  stock  transaction  between  Smy- 
er and  the  insurance  company  is  de- 
cisive of  the  case. 

It  is  clear,  in  our  opinion,  that  the 
note  of  a  stock  subscriber,  accepted 
by  a  corporation  in  payment  for  the 
stock  issued  him,  is  ^^    ^    ti  «— 
not  to  be  regarded  mt^^Tu^l^rt^^ 
as  ^'property  actual-  «««n-i»»^«»"n«»»»rr 

w      ^xv^^xuj   w^x,iAt*M,      note— property 

ly  received  withm  »«twnir  re- 
the  meaning  of  the  •^**"^'^*- 
constitutional  provision.  In  such  a 
transaction  the  subscriber  does  not 
pay  anything  into  the  treasury  of 
the.  corporation.  He  merely  gives 
the  corporation  his  promise  to  pay. 
His  indebtedness  to  the  corporation 
arising  from  the  stock  subscription 
is  merely  evidenced  in  a  different 
form.  True,  it  is  placed  in  a  negoti- 
able form,  but  in  no  actual  sense  is 
the  liability  to  the  corporation  ex- 
tinguished. It  is  only  differently 
expressed.     The  transaction  is  in 


WASHER 

(—  Tex.  — , 

fact  but  in  the  nature  of  a  novation. 
The  corporation  has  received,  at  last, 
only  another  debt  of  the  subscriber. 
It  has  been  paid  nothing.  The  real 
result  is  that  the  subscriber  has  se- 
cured an  extension  of  the  time  of 
payment,  and  the  corporation  has 
received  but  a  postponement  of  its 
right  to  demand  payment.  The  capi- 
tal stodc  of  a  corporation  should  rep- 
resent something  other  than  the 
mere  obligations  of  its  subscrib- 
ers to  pay  for  their  stock. 

Undeniably,  in  the  broad  sense  a 
note  is  property  in  the  hands  of  the 
payee.  So,  in  a  literal  sense,  is 
everything  property  which  is  capa- 
ble of  ownership.  All  forms  of 
ehoses  in  action  are  property  in  the 
same  sense, — ^the  right  to  recover  a 

BtlU  -d  notei-    ^^bt,     the     right     tO 

note  wkM  prop-  recovcr  damages  for 
•^^'  breach  of  a  contract, 

unsatisfied  judgments,  and  other 
similar  kinds  of  actionable  demands. 
But  the  f  ramers  of  the  Constitution 
never  intended  that  property  of  that 
nature  should  constitute  the  capital 
of  a  corporation.  The  term  "prop- 
erty" was  used  in  this  section  of  the 
Constitution  in  no  such  sense.  It 
means  property  readily  capable  of 
being  applied  to  the  debts  of  the  cor- 
poration. As  a  rule,  it  should  be 
properly  of  the  kind  adapted  to  the 
charter  uses  of  the  corporation  and 
which  it  may  legally  acquire.  There 
are  some  classes  of  property  which 
are  so  staple  in  character  and  so 
easily  convertible  into  money  as  to 
be  in  actual  commerce  the  ready 
equivalent  of  money,  and  it  is  pos- 
sible that  a  corporation  in  its  forma- 
tive period  would  be  authorized  to 
receive  such  property  in  payment 
for  stock,  though  not,  in  a  strict 
sense,  adapted  to  its  purposes.  The 
different  forms  of  valuable  property 
and  the  diff er^t  purposes  for  which 
corporations  may  be  created  make  it 
impossible  to  lay  down  other  than 
general  rules  upon  the  subject. 
The  integrity  of  a  corporation  and 

tf^«»»»»«^A»  the  interests  of  the 

payment  for        pubuc  demand,  how- 

•toek  witla  nota.    ^^^^^  ^^^^  ^^^  ^gg^^^ 

of  a  corporation  consist  of  some- 
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thing  more  than  its  stockholders' 
debts.'  Its  capital  cannot  be  thus 
constituted,!  and  therefore  it  cannot 
accept  a  stock  subscriber's  note  in 
payment  for  his  stock.  There  is  au- 
thority opposed  to  this  holding,  as 
there  is  authority  which  supports  it. 
But  it  seems  to  us  no  authority  is 
needed  to  establish  it. 

Whether  the  same  rule  should  ap- 
ply to  a  subscriber's  note  secured  by 
a  first  mortgage  lien  upon  land 
worth,  double  the  amount  of  the 
note,  given  in  payment  for  stock  in 
a  life  insurance  company,  such  se- 
curities being  a  form  of  property  in 
which,  by  express  statutory  author- 
ity, such  a  corporation  may  invest 
its  capital  stock,  is  a  question  which 
it  is  not  necessary  that  we  hei*e  de- 
cide. 

For  the  purposes  of  this  case  the 
note  and  lien  given  by  Smyer  to  the 
insurance  company  may  be  treated 
as  not  constituting  property  which 
may  be  accepted  by  such  a  Corpora- 
tion in  payment  for  ^^ 

its    stock;     yet,    Un-    payment  for 

der  the  Constitu-  iiXt':!^!,^. 
tion,  they  are  clear-  forcement^by 
ly  enforceable  in  a  *^"  **^  *"""'^- 
bona  fide  holder's  hands.  This  prop- 
osition is  demonstrable,  from  the 
language  of  the  constitutional  pro- 
vision and  the  established  rule  of  de- 
cision as  to  the  effect  of  like  prohibi- 
tions upon  negotiable  ihstruttierits 
in  the  hands  of  innocent  holders. 

There  is  no  declaration  in  the  con- 
stitutional provision  that  a  transac- 
tion in  which  something  other  than 
money,  property,  or  labor  is  received 
in  pajnnent  for  the  corporation's 
stock  shall  be  utterly  void.  It  pro- 
hibits such  a  transaction  and  there- 
fore makes  it  unlawful,  but  that  is 
the  extent  to  which  it  goes.  If  a  se- 
curity be  accepted  in  paynient  for 
the  stock,  such,  for  instance;  as  a 
subscriber's  note,  which  is  hot  prop- 
erty for  such  a  purpose,  the  Consti- 
tution does  not  say  either  -that  it,  or 
the  stock  issued  for  it,  shall  be  void. 
The  acceptance  of  the  note  in  pay- 
ment for  the  stock  and  the  issuance 
of  the  stock  are  only  interdicted. 
The  word  *Void"  is  used  btit  dhce  in 
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if  the  husband  ^'wilfully  deserts  his 
wife,  and  absents  himself  without  a 
reasonable  cause  for  the  space  of  two 
years/'  a  wife  was  granted  a  divorce, 
although  the  husband  became  insane 
before  the  expiration  of  two  years  aft- 
er the  desertion.  In  reaching  this  con- 
clusion the  court  argued  that  the  stat- 
ute, since  it  did  ''not  require  that  the 
absence  shall  be  wilf uV'  did  not  mean 
that  the  husband  who  had  wilfully  de- 
serted his  wife  could,  by  showing  a 
reasonable  cause  for  his  continued  ab- 
sence, defeat  the  wife's  right  of  ac- 
tion, it  being  maintained  that  the  ''rea- 
sonable cause"  applied  to  the  "deser- 
tion," and  not  to  the  "absence." 

Where  the  cause  of  action  for  di- 
vorce for  desertion  accrues  before  the 
offending  party  becomes  insane,  the 
general  rule  is  that  such  subsequent 
insanity  does  not  suspend  or  take 
away  the  right  to  obtain  a  divorce  as 
against  the  insane  defendant,  or,  in 
other  words,  that  a  divorce  for  deser- 
tion may  be  had  from  an  insane  de- 
fendant, where  the  cause  of  action  ac- 
crued during  the  sanity  of  the  defend- 
ant. Harrigan  v.  Harrigan  (1902)  135 
CaL  397^  87  Am.  St,  Rep.  118,  07  Pac. 
506;  Andrews  v.  Andrews  (1905)  120 
Ky.  718,  87  S.  W.  1080,  rule  denied 
in  (1905)  120  Ky.  723,  90  S.  W.  581; 
Wright  v.  Weight  (reported  here- 
with), ante,  1381  (dictum);  Fisher  v. 
Fisher. (1903)  54  W.  Va,  146,  46  S.  E. 
118,  1  Ann.  Clas.  251.  And  see  Storrs 
V.  Storrs  (1894)  68  N.  H.  118,  34  Atl. 
672.  This  is  upon  the  theory  that 
marriage  is  a  civil  contract,  and  di- 
vorce a  civil  proceeding,  and  that,  in 
case  of  all  contracts  or  liabilities  in- 
curred by  parties  while  sane,  the  law 
affords  a  remedy,  even  as  against  an 
insane  defendant,  the  courts  maintain- 
ing that  there  is  no  just  ground  for 
exempting  divorce  causes  from  the 
general  rule.  Harrigan  v.  Harrigan 
(1902)  135  ,CaL  397,  87  Am.  St.  Rep. 
118,  67  Pac.  506. 

However,  under  the  New  Jersey 
statute  which  provides  for  divorce  for 
"wilful,  continued,  and  obstinate  de- 
sertion for  two  years,"  it  has  been 
held  that  the  two  years  contemplated 
by  the  statute  are  those  immediately 
preceding  the  filing  of  the  pjetition, 
and  consequently  that  a  cause  of  ac- 


tion based  on  a  desertion  is  lost  where 
the  petition  is  not  filed  before  the  par- 
ty becomes  insane.  Porter  v.  Porter 
(1913)  82  N.  J.  Eq.  400,  89  Atl.  251; 
Gordon  v«  Gordon  (1917)  88  N.  J.  Eq. 
436,  103  Atl.  31,  affirmed  in  (1918)  — 
N.  J.  — ,  105  Atl.  242.  It  was  also  held 
in  these  cases  that  a  statutory  pro- 
vision to  the  effect  that  wilful  and  ob- 
stinate desertion  shall  be  regarded  as 
continued,  notwithstanding  the  desert^ 
ing  party  shall  have  been  under  re- 
straint, either  by  due  process  of  law 
or  his  or  her  voluntary  act,  did  not  af- 
fect the  rule  because  it  did  not  apply 
to  an  insane  person,  even  though  he 
became  confined  in  an  insane  asylum. 
And  that  under  the  Texas  statutes  a 
divorce  cannot  be  obtained  where 
either  party  is  insane,  see  Skeen  v. 
Skeen  (19ie)  —  Tex.  Civ.  App.  — ,. 
190  S.  W.  1118. 

In  Indiana,  it  has  been  held  that 
failure  to  provide  for  and  support  a 
wife  is  not  a  ground  for  divorce,  even 
though  made  so  by  statute,  where  such 
failure  is  the  result  of  insanity  arising 
subsequent  to  the  marriage.  Baker  v. 
Baker  (1882)  82  Ind.  146.  In  this 
case  the  nonsupport  was  the  result  of 
defendant's  confinement  in  an  insane 
asylum,  and  the  court  said  that  the 
statute  was  not  intended  to  apply 
where  the  inability  is  the  result  of 
mental  disease. 

In  Franklin  v.  Franklin  (1894)  5S 
Kan.  143,  35  Pac.  1118,  it  was  said 
that  the  shortcomings  of  a  wife  who 
.had  been  insane,  but  had  at  least  par- 
tially recovered,  as  well  as  somewhat 
erratic  acts  on  her  part»  are  to  be 
viewed  charitably  by  the  court  in  de- 
termining whether  her  subsequent 
abandonment  of  her  husband  was  so 
juptified  as  to  warrant  refusing  him 
a  divorce  for  the  abandonment. 

In  Com.  V.  Stevens  (1901)  25  Pa. 
Co.  Ct.  68,  it  was  merely  held  that  a 
husband  who^  subsequent  to  the  in- 
sanity of  his  wife,  removes  to  another 
state,  and  there,  without  personal 
service,  obtains  a  divorce  on  the 
ground  of  desertion  and  subsequently 
returns,  is  not  thereby  relieved  from 
the  support  of  his  wife.  This  was  up- 
on the  ground  that  the  divorce  was 
void  for  want  of  jurisdiction. 

G.  J.  C. 
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STATE  OF  WASHINGTON,  Appt. 

V. 

JOE  H.  ASTIN,  Respt. 

Waeh4nai&n  Supreme  Court  (Depi»  l)^AprU  8,  1919. 

(—  Wash.  — ,  180  Pac.  394.) 

Adultery  —  right  of  wronged  spoii&fe  to  dismiss  prosecutioiL 

The  wronged  spouse  cannot,  under  a  statute  providing  that  no  prose- 
cution for  adultery  can  be  instituted  except  by  his  or  her  complaint,  dis- 
continue a  prosecution  once  begun. 

[Se^  note  an  this  questian  beginning  on  page  1340.] 

(Chadwick,  Gh.  J.,  and  Tolman,  J.,  dissent.) 


Appeal  by  the  state  from  a  judgment  of  the  Superior  Court  for  King 
County  (Jurey,  J.)  dismissing  an  information  charging  defendant  with 
the  crime  of  adultery.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Alfred  BL  Lundin  and  Lane 
Summers,  for  appellant: 

The  prosecution,  once  commenced, 
has  gone  beyond  the  control  of  the  in- 
jured spouse,  and,  if  voluntarily  di8<* 
missed,  is  to  be  dismissed  only  for  good 
cause,  from  a  legal  standpoint,  upon 
the  motion  of  the  prosecuting  attorney 
or  of  the  court. 

State  v.  Conklin,  164  Iowa,  718,  146 
N.  W.  821 ;  State  v.  Leek,  152  Iowa,  12. 
130  N.  W.  1062;  State  v.  Athey,  133 
Iowa,  882,  108  N.  W.  224;  State  v. 
Russell,  90  Iowa,  569,  28  L.R.A.  195, 
68  N.  W.  916 ;  State  v.  Briggs,  68  Iowa, 
416,  27  N.  W.  868;  State  v.  Dingee,  17 
lowai  282 ;  State  v.  Baldy,  17  Iowa,  39 ; 
State  V.  Ayles,  74  Or.  153|  145  Pac.  19, 
Ann«  Gas.  1916E,  738. 

Mr.  Fred  C.  Brown  for  respondent. 

Mackintosh,  J.,  d^vered  the  opin- 
ion of  the  court: 

Chapter  98,  p*  S41,  Laws  1917, 
provides  that  no  prosecution  for 
adultery  shall  be  oomnEienced  except 
on  complaint  of  the  husband  or  wife 
injured.  Such  a  complaint  having 
been  filed  and  the  prosecution  thus 
tregun,  can  the  husband  or  wife  dis- 
continue  and  terminate  that  prose- 
cution by  moving  to  have  it  dis- 
missed, or  in  any  way  interfere  in 
the  conduct  of  the  case  by  the  proe^ 
cuting  attorney?  The  purpose  of 
the  act  is,  as  stated  in  the  case  of 
State  V.  La  Bounty,  &i  Wash.  41S, 


116  Pac.  1073,  to  put  the  commence* 
ment  of  the  prosecution  in  the  ex- 
clusive control  of  the  injured  spouse,, 
in  order  that  reconciliation  might 
take  place  free  from  publicity  and 
notoriety ;  but  this  reason  no  longer 
exists  when  the  publicity  and  no- 
toriety have  occurred  by  the  filing 
of  the  complaint  or  information, 
which  is  necessarily  of  record.  The 
state  of  Iowa  has  a  statute  substan- 
tially the  same  as  ours,  and  this 
question  has  been  passed  upion  in 
that  jurisdiction.  In  State  v.  Baldy, 
17  Iowa,  39,  the  court  held :  *Thia 
statute  does  not  require  that  the 
husband  or  wife  shall  continue  to 
prosecute  to  conviction,  but  it  is  suf- 
ficient if  the  prosecution  is  com- 
menced on  their  complaint.  After 
it  is  thus  commenced,  it  may  be  con- 
tinued without  further  co-operation 
on  their  part.  As  it  appears  that 
this  prosecution  was  commenced  on 
the  complaint  of  the  wife,  it  was  not 
error  to  continue  the  prosecution  to 
final  determination,  even  without 
her  presence  or  consent." 

In  the  case  of  State  v.  Leek,  162 
Iowa,  12,  180  N.  W.  1062,  the  same 
court  said :  ^'The  fact  that  she  sub- 
sequently relented  and  desired  that 
defendant  should  not  be  convicted 
would  not  require  the  dismissal  of 
the  case  as  to.  defendant,  if  it  had 
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been  properly  instituted  on  her  com- 
plaint." 

The  case,  after  the  complaint  is 
filed,  is  no  longer  a  matter  of  private 
concern,  but  has  partaken  of  all  the 
attributes  of  a  public  offense,  and 
the  injured  spouse  should  have  no 

more  right  to  con- 

of  wrowd*'**     *^ol  *^®  further  dis- 
upoiiae  to  du-     position  of  the  case 

complaining  witness 
in  any  other  criminal  action.  To 
hold  otherwise  would  be  to  open  the 
door  of  a  treasure  room  for  a  horde 
of  blackmailers.  A  tender  solicitude 
for  persons  whose  misfortunes  have 
already  been  exposed  to  public  view 
by  the  filing  of  criminal  charges  cer- 
tainly should  not  lead  to  the  result 
that  extortionists  are  to  be  equipped 
with  a  new  set  of  weapons.  In  no 
other  class  of  litigation  is  the  oppor- 
tunity for  blackmail  already  so 
great,  and  to  increase  it  by  putting 
into  the  power  of  the  complaining 
witness  not  only  the  institution,  but 
the  entire  destiny,  of  the  prosecu- 
tion, is  to  close  our  eyes  to  a  griev- 
ous situation,  and  add  to  its  im- 
mense possibilities  for  the  evilly  dis- 
posed. If  the  complaining  witness 
can  dismiss  the  action  at  his  pleas- 
ure, he  may  enjoy  that  right  until 
final  judgment;  before,  during,  or 
after  trial,  at  his  whim,  the  defend- 
ant may  be  discharged.  What  be- 
comes>  then,  of  the  argument  that 
the  right  to  control  the  action  rests 
with  the  complaining  witness,  for 
the  purpose  of  protecting  innocent 
persons  from  the  publicity  attached 
to  suoh  actions?  To  allow  such  a 
result,  especially  in  a  class  of  crime 
where  the  making  of  complaint  is  so 
subject  to  abuse,  is  abhorrent  to  the 
fundamental  principles  of  law  and 
morals.  The  only  authority  holding 
to  the  contrary  of  the  views  here 
expressed  is  a  three-line  opinion  by 
Chief  Judge  Cooley  in  People  v.  Dal- 
rymple,  55  Mich.  5X9,  22  N.  W.  20, 
where  that  distinguished  judge  de- 
cided that  the  dismissal  at  the  re«- 
quest  of  a  complaining  witness, 
diough  against  the  letter,  was  Jiot 
against  the  spirit  of  a  statute  simi- 
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lar  to  ours, — a  decision  not  consist- 
ent with  rules  of  statutory  construc- 
tion which  have  never  received 
better  expression  than  that  given  by 
the  same  authority.  The  decision 
can  only  be  explained  by  recalling 
that  even  great  Homer  is  reputed  to 
have  sometimes  nodded. 

The  lower  court  was  in  error  in 
dismissing  the  information  in  this 
case,  and  its  action  in  so  doing  is 
reversed. 

Mitchell  and  Main,  JJ.,  concur. 

Chadwiek,  Gh.  J.,  dissenting: 
The  provision  of  our  law  upon 
which  the  trial  judge  based  his  rul- 
ing is  chapter  98,  p.  341,  Laws  of 
1917,  which  is  as  follows:  "Pro- 
vided :  That  no  prosecution  for  vio- 
lation of  the  provisions  of  this  sec- 
tion shall  be  commenced  except  on 
complaint  of  the  husband  or  wife, 
made  before  a  committing  magis- 
trate, or  by  filing  an  affidavit  with 
the  prosecuting  attorney,  nor  after 
one  year  from  the  commission  of  the 
offense.'' 

Adultery'  is  not  a  crime  against 
the  state.  It  is  an  offense  against 
the  unoffending  spouse,  and  it  is 
wisely  provided,  as  was  consistent 
with  the  ancient  law,  that  no  grand 
jury  can  indict,  no  person  can  make 
charge,  and  no  prosecuting  attorney 
can  present  by  information,  a  de- 
fendant upon  a  charge  of  adultery 
unless  such  prosecution  is  com- 
menced upon  the  complaint  of  the 
husband  or  wife,  and  then  only  upon 
complaint  before  a  committing  mag- 
istrate, or  by  the  ffiing  of  an  affidavit 
with  the  prosecuting  att(H*ney  with- 
in a  time  limited  to  one  year.  The 
reason  for  this  exception  to  the  gen- 
eral theory  pertaining  in  all  criminal 
statutes  is  nowhere  better  stated 
than  by  Chief  Judge  Dunbar  in  State 
V.  La  Bounty,  64  Wash.  415,  116 
Pac.  1078.  It  will  be  observed  that 
the  court  said  in  that  case  that  it 
was  "the  evident  intention  of  the 
legislature  which  incorporated  the 
proviso  in  the  law,"  to  regard  adul- 
tery "as  a  crime  against  the  husband 
or  wife  personally,  rather  than  as  a 
cl^ime  against'  society,  leaving  the 
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husband  ar>  wife  ...  to  con- 
done the  offense  if  he  or  she  desired 
to  do  so,  unembarrassed  by  the  pub- 
licity incident  to  a  prosecution  in- 
stituted by  the  officers  of  the  state." 
The  court  used  the  word  prosecution 
advisedly.  It  used  it  in  the  sense  of 
a  trial,  rather  liian  in  the  sense  oi 
filinsr  a  complaint  with  a  magistrate 
or  an  affidavit  with  a  prosecutinsr  at* 
tomey. 

The  complaining  witness  ffled  an 
affidavit  in  which  he  says: 

'That  the  said  Laura  B.  Wilcox  is 
the  wife  of  affiant.  That  be  was  per- 
suaded to  file  the  said  charge  a^rainst 
the  said  parties  at  a  time  when  he 
was  worried  over  his  domestic  trou- 
bles and  not  in  a  normal  condition^ 
and  was  oveipersuaded  to:  make  said 
charge  against  his  own  feelings  and 
wishes,  and  that,  if  he  had  had  an 
opportunity  to  think  the  matter  over 
without  the  influence  of  Uiird  par>> 
ties,  he  would  not  have  preferred 
said  chaise. 

'That  since  said  time  .  .  .  affi- 
ant .  .  .  has  condoned  llie  of* 
fense  of  his  said  wife  and  Joe  H. 
Astin,  and  a  reconciliation  with  his 
said  wife,  Laura  B.  Wilcox,  has  been 
effected  by  affiant.  That  the  said 
Laura  B.  Wilc6x  and  affiants  are 
the  parents  of  one  child  of  the  age 
of  six  years.  That,  in  order  to  ef-= 
feet  a  complete  harmony  between 
said  Laura  B.  Wilcox  and  affiant, 
affiant  desires  that  the  above-en- 
titled jaction  as  to  Joe  H.  Astin  be 
dismissed  and  no  further  prosecu- 
tion be  had  in  the  above  cause. 
That  Laura  B.  Wilcox's  parents  are 
living,  and  in  ignorance  of  the  pend- 
ing suit.  That  she  and  afSant  have 
a  number  of  relatives  and  a  great 
number  of  friends  who  will  obtain 
knowledge  of  said  suit  if  it  is 
brought  to  trial,  and  will  cause  them 
considerable  nfotoriety  and  painful 
publicity,  and  will  destroy  the  do«^ 
mestic  happiness  of  affiant  and 
faring  disgrace  and  ridicule  upon 
them  and  upon  their  minor  child,  if 
said  cause  is  further  prosecuted^ 
and  affiant  believes  that  his  futurer 
domestic  happiness  and  the  welfare 
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of  their  child  d^nds  upon  the  dis- 
continuance of  said  action.'' 

It  is  said  that  there  is  a  division 
of  authority  upon  the  question  at 
bar.  That  division,  if  any  there  be, 
is  limited  to  the  two  states  of  Iowa 
and  Miehigan.  2  C.  J.  18;  1  Stand- 
ard Enc.  Proc.  598. 

State  V.  Baldy,  17  Iowa,  39,  is 
seized  upon  as  the  ultima  ratio  of 
the  law,  yet  there  is  not  one  case  to 
be  found  in  the  reports  of  other 
states  that  follows  it.  And  as  I 
shall  presently  show,  if  the  case 
holds  what  the  majority  says  it 
holds,  it  has  never  been  followed  in 
the  state  of  Iowa.  The  <?ourt  mis- 
conceived the  purpose  of  the  stat- 
ute^ and  perhaps  unconsciously  de- 
parted from  the  reason  and  the  spir- 
it of  the  law,  and,  in  seeming  anxi- 
ety to  find  a  beaten  path,  switched 
the  case  upon  the  main  track  of  the 
criminal  law.  To  say  that  a  law  de-. 
signed  for  the  protection  of  the 
home  may  be  nullified  by  resort  to 
the  rules  of  criminal  procedure  is  to 
stand  upon  the  letter  of  the  statute, 
— ^the  word  "commence,"  alone, — 
when  of  all' laws  that  are  in  the 
books,  this  law,  being  grounded  in  a 
public  policy,  should  have  the  sanc- 
tion of  its  spirit  rather  than  be 
shackled  by  its  lettar.  . 

If  an  action  cannot  be  ''com- 
menced" with<mt  the  complaint  of 
liie  injured  spouse,,  why,  in  reason, 
should  it  be  continued  for  trial,  it 
being  a  crime  against  the  spouse 
personally  rather  than  a  crime 
against*  society >  if  that  spouse  is 
willing  to  forgive  and  save  the  noto-^ 
riety  and  shame  that  must  come  to 
the  wife,  and  possibly  to  his  chil- 
dren, by  dragging  a  purely  personal 
offense  through  the  courts  7 

The  prosecuting  attorney  cites  a 
number  of  Iowa  oases.  The  only 
subse<|uent  reference  to  State  v. 
Baldy  is  found  in  State  v.  Briggs,  68 
Iowa,  416,  27  N.  W.  868.  The  ques- 
tion in  that  case  was  whether  it  was 
necessary  to  ar^eir  in  i^e  ihdietment, 
ar  show  by  an  indorsemeilt  thereon; 
that  it  wai^  found  at  the  instance  of 
the  ixijured  aipouse.  The  court  held 
that  it  was  not  so  Beeessary»  and  in 
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the  later  case  of  State  v.  Ledford, 
177  Iowa,  528,  159  N,  W.  187,  the 
court  held,  upon  the  authority  of 
the  Briggs  Case  and  others,  that, 
although  the  fact  that  the  case  had 
been  brought  upon  the  complaint  of 
the  injured  spouse  was  not  an  essen- 
tial element  of  the  charge  *to  be 
proved  beyond  a  reasonable  doubt, 
it  was  nevertheless  an  essential  evi- 
dentiary fact  to  be  proved  by  a  pre- 
ponderance of  the  testimony.  These 
eases  oppose  the  rule  laid  down  in 
the  La  Bounty  Case.  So  that  it 
may  be  said  that  upon  the  point  at 
issue  the  case  of  State  v,  Baldy 
stands  alone. 

I  have  thus  far  given  that  case 
the  credit  which  counsel  and  the 
writer  of  the  majority  opinion  give 
it.  But  that  case  does  not  hold 
what  the  quotation  makes  it  seem 
to  hold.  The  question  before  the 
court  was  not  whether  a  charge  of 
adultery  could  be  dismissed  at  the 
request  of  the  injured  spouse,  but 
whether  a  case  could  proceed  where 
the  injured  wife  was  not  examined 
and  did  not  appear  as  a  witness  at 
the  trial.  The  wife  had  instituted 
the  proceeding ;  she  was  not  in  court 
asking  that  it  be  dismissed  or  dis- 
continued. So  far  as  the  record 
goes,  she  was  willing  for  it  to  pro- 
ceed to  the  end.  What  the  ruling  of 
the  court  may  have  been  if  the  wife 
had  appeared  and  requested  that 
the  case  be  discontinued,  there  is 
nothing  in  the  case  to  advise  us,  so 
that  it  may  be  truthfully  said  that 
the  only  authority  in  the  books  in 
point  upon  this  case  is  the  case  of 
People  V.  Dalrymple,  65  Mich.  619, 
22  N.  W.  20,  and  it  should  be  fol- 
lowed, for  its  reasoning  is  unassail- 
able and  its  spirit  is  pure. 

In  State  v.  Leek,  152  Iowa,  12, 180 
N.  W.  1062,  the  court  usea  the  lan- 
guage that  is  used  in  the  majority 
opinion ;  but  it  does  not  appear  that 
any  motion  had  be^n  made  for  a 
dismiss^  of  the  action,  or  that  the 
court  woukl  have  hekl  it  to  have 
been  an  abuse  of  discretion  on  the 
part  of  the  trial  judge  if  he  had  dis- 
missed the  case  if  a  niotioii  to  dis- 
continue had  been  made. 


In  Michigan  the  statute  provided 
that  a  prosecution  for  adultery  can 
only  be  '^instituted"  on  the  com- 
plaint of  the  injured  spouse.  In 
passing  upon  the  same  question  the 
court  said:  ^'Notwithstanding  she 
filed  a  paper  saying  that  'for  the 
sake  of  her  children  and  her  own 
peace  and  happiness  she  most  re- 
spectfully asks  that  Madison  Dal- 
rymple may  be  discharged,  and  that 
said  cause  may  be  disccmtinu^, 
.  the  prosecuting  attorney 
pressed  the  case  to  a  conviction/  '* 

The  learned  chief  justice  of  the 
court  passed  the  case  in  less  than 
three  lines:  "Perhaps  the  letter  of 
the  statute  was  not  disregarded  in 
this  action,  but  its  spirit  was*  The 
convictioii  must  be  set  aside  and  the 
respcmdent  discharged/'  People  v. 
Dalrymple,  supra. 

-  The  Dalnrmtde  Case  was  followed 
in  Hosf ord  v.  Gratiot  Circuit  Judge, 
120  Mkfa.  302,  88  N.  W.  627. 

My  criticism  of  State  v.  Baldy,  17 
Iowa,  39,  and  the  cases  following  it, 
is  not  met.  in  any  way ;  and  the  deci- 
sion of  Judge  Cdole^,  being  the  only 
case  in  poiikt  in  all  the  books,  is 
brushed  aside  With  a  wittidsm  of 
the  Homeric  era.  This,  if  it  be  log- 
ic, is  most  faulty  and  ephemeral. 
Homer  may  have  nodded  betimes, 
but  he  was  not  asleep  when  his 
genius  flashed  and  he  gave  his 
Odyssey  to  the  world.  Judge 
Cooley  no  doubt  took  his  rest,  but 
the  spirit  was  not  asleep  when  he 
imposied  the  true  intent  and  mean- 
ing upon  a  statute  which,  if  not  so 
construed,  can  serve  no  real  pur- 
pose, and  may  as  weH  never  have 
been  written.  But  these  considera- 
fions  do  not  arise  to  the  clignity  of 
argument  on  either  side. 

The  other  reason  given  for  reject* 
ing  Judge  Codley's  opinton  is  that  it 
is  ''not  consistent  with  rules  of  stat* 
utory  construction,  which  have  nev- 
er recdved  better  expression  than 
that  given  by  the  same  authorityw" 
It  is  true  that  the  genius  of  Judge 
Cooley  is  a  shining  Hght  in  the  iield 
of  statutory  construction,  and  years 
will  pass  before  his^fteat  wdrk  will 
cease  to  be  the  resort  of  groping  in- 
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tellects.  It  would  seem  that  with 
his  experience  and  great  learning  he 
would  instinctively  grasp  the  right 
rulo,  wh«tlitf  shieping  or  waking, 
but  the  real  fault  of  the  majority 
lies  in  the  fact  that  they  have  found 
resort  in  the  rale  that  statutes  in 
<ierogation  of  the  common  law  are 
to  be  construed  strictly.  It  has 
failed  to  appreciate  the  undeniable 
truth  that  adultery  was  not  a  crime 
at  common  law. 

To  show  that  the  prosecuting  at> 
tomey  has  failed  utterly  to  appre^ 
ciate  the  nature  of  a  case  of  this 
kind  and  thc^  spirit  which  sustains 
the  statute,  it  is  only  necessary  to 
quote  from  his  brief,  wherein-  he 
4»ays:  ^^oiled  down,  the  one  affida- 
vit painted  a  weak  husband's 
ehange  of  *heart,  and  the  other 
sketched  a  settled  purpose  with 
poblie  policy  fbr  a  background. 
Neither  contained  any  statement  of 
the  proof  or  disproof  of  the  crime 
alleged  in  the  information;  neither 
drew  even  an  outline  of  the  merits 
of  the  case." 

I  cannot  follow  the  prosecuting 
attorney.  The  fact  that  a  husband, 
for  the  sake  of  his  child  and  to  save 
his  wife's  parents  a  knowledge  of 
her  shame,  asks  that  a  charge  of 
adultery  be  dismissed,  nsay  be  tiie 
pa^  of  weakness;  but  it  seems  to 
me  that  a  man  who  is  wflling  to  take 
his  burden  and  carry  it  alone,  with* 
out  the  aid  of  criminal  prosecutoM 
or  the  idly  ciuious  public,  is  pos- 
sessed of  a  courage  that  few  men 
know.  The  law  does  not  require 
that  he  disprove  the  crime  by  amda-^ 
vit.  It  is  enough  if  it  appear  by  af* 
fidavit  or  otherwise  that  he  would 
flave  the  embarrassment  incident  to 
a  prosecution*  State  v.  La  Bounty, 
64  Wash.  415,  H6  Pac.  1073. 

In  any  event,  it  should  be  held 
that  the  dismissal  of  a  charge  of 
adultery  on  the  request  of  an  in- 
jured spouse  is  a  matter  within  the 
discretion  of  the  trial  court; 

The  writer  of  the  majority  opin- 
ion falls  into  most  grievous  error 
v^hen  he  says:  "The  case,  after  the 
complaint  is  filed,  is  no  longer  a  mat- 
ter of  private  concern,  but  has  par- 
taken of  all  the  attributes  of  a  pub- 
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lie  offense,  and  the  injured  spouse 
fihoidd  have  no  more  right  to  control 
the  future  disposition  of  the  case 
than  should  the  compbining  witness 
in  any  other  criminal  action." 

The  premise  is  wrong  in  that  it 
gives  to  adultery  the  status  of  a 
crime  at  common  law.  It  is  made 
so  only  by  statute,  and  a  prosecution 
is  put  in  the  keeping  of  the  injured 
spouse.  A  charge  of  adultery  never 
ceases  to  be  a  matter  of  private  con- 
cern. It  is  so  far  removed  from  the 
ordinary  crime  that  no  cases  hold 
that  the  information  must  charge 
that  the  act  was  either  unlawful, 
wilful,  or  felonious.  The  statute 
does  not  make  the  exception  that 
the  majority  makes,  nor  does  it  put 
a  limitation  upon  the  right  of  the 
injured  spouse  to  save  to  himself  or 
herself  the  embarrassment  incident 
to  a  prosecution,  which  is  the  pur- 
pose of  the  law,  at  any  Stage  of  the 
case.  The  law  does  not  say  that  we 
may  depart  from  the  spirit  of  i;he 
law,  and  hold  a  forgiving  spouse  to 
a  prosecution  that  must,  from  the 
very  fact  of  the  publishing  of  the 
details  of  the  crime  in  open  court, 
tend  most  strongly  to  a  final  disrup- 
tion of  the  home ;  and  most  Certain- 
ly to  the  shame  of  innocent  children, 
if  there  be  any  children.  If  the  law 
does  not  say  that  a  case  must  be 
continued,  why  should  we?  And  to 
what  end  must  it  proceed — that  a 
prosecutor  may  dangle  a  scalp  at  his 
belt ;  that  the  public  may  feed  upon 
the  blood  that  flows  from  broken 
hearts ;  that  an  offense  that  is  per- 
sonal (State  V.  La  Bounty,  supra) . 
may,  by  a  killing  of  the  spirit  of  the 
law,  become  a  written  monument  to 
blazon  those  errors  that  come  of  the 
frailties  and  weaknesses  that  our 
Mother  Nature  has  burdened  her* 
children  with? 

If  the  injured  one  is  willing  to  for- 
give and  forget,  die  law, — ^there  be- 
ing no  public  interest  in  the  critne 
charged, — should  not  be  less  merci- 
ful. A  charge  may  be  forgotten,  but 
the  hurts  and  wounds  that  follow  a 
public  trial  are  rarely  healed. 

Tolman,  J.,  concurs. 

Petition  for  rehearing  denied. 
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There  is  a  square  conflict  of  authori- 
ty as  to  the  right  of  an  injured  spouse 
to  discontinue  a  prosecution  for  adul- 
tery which  he  or  she  has  instituted* 
Upon  the  one  hand,  we  have  the  deci- 
sion of  the  majority  of  the  court  in 
the  reported  case  (State  v.  Astin, 
ante,  1335),  to  the  effect  that  a  prose- 
cution for  adultery  should  not  be  dis- 
missed upon  the  motion  of  the  injured 
spouse.  This,  it  will  be  remembered, 
was  upon  the  theory  thai;  while  adul- 
tery is  an  offense  against  the  injured 
party  and  primarily  a  private  con- 
cern, after  the  publicity  and  notoriety 
attending  the  institution  of  a  prosecu-^^ 
tion  therefor  it  has  all  the  attributes 
of  a  public  offense,  relieving  the  in- 
jured spouse  of  further,  right  to  con- 
trol the  proceedings  by  repenting 
and  demanding  a  dismissal. 

And  the  conclusion  reached  by  the 
naajority  of  the  court  in  the  ASTiN 
Case  seems  to  be  supported  by  a  num- 
ber pf  decisions  of  the  Iowa  supreme 
court,  made  in  construing  a  statute 
which  provided  that  "no  prosecution 
for  adultery  can  be  commenced,  but 
on  complaint  of  the  husband  or  wife." 
Thus  in  State  v.  Leek  (1911)  152  Iowa, 
12, 130  N.  W.  1062,  it  was  held  that  the 
fact  that  ,a  wife,  after  instituting  a 
prosecution  for  adultery,  relented  and 
desired  that  the  defei^dant  should  not 
be  convicted,  did  not  require  the  dis- 
missal of  the  case  as  to  him.  But  as 
pointed  out. in  the  dissenting  opinion 
ip  State  v.  Astjn,  it  does  not  afgrma- 
tively  appear  in,  the  report  of  the  Leek 
Case  that  the  question  of  dismissal 
was  squarely  before  the  court  as  the 
{*esult  of  a  motion  to  dismiss.  How^ 
ever,  the  statement  in  the  later  case  is 
supported  by  State  v;  Athey  (1907) 
133  Iowa,  382,  108  N.  W.  224,  a  prose- 
cution fQr  adultery,  wherein  the  court, 
by  way  of  argument,  said :  .  "It  •  is 
fortunate  for  the  ends  of  justicf^  that 


the  right  to  determine  the  commence- 
ment of  such  a  prosecution  doee  not 
imply  the  power  to  recall  or  dismiss 
a  charge  -once  properly  presented; 
otherwiee^  few  adulterers  with  soft- 
hearted wives  would  ever  reach  the 
penitentiary."  So  it  has  been  express- 
ly held  that  it  is  not  error  for  the 
court  to  proceed  with  the  trial  of  an 
indictment  for  adulteryg  where  the 
wife  does  net  appear  to  prosecute  it, 
the  prosecution  having  been  com* 
menced  by  her  as. required  by  statute. 
State  V.  Baldy  (1864)  17  Iowa,  39 
(quoted  in  State  v.  Abtin).  And 
State  V.  Dingee  (1864)  17  Iowa,  232,. 
and  State  v.  Briggs  (1886)  68  Iowa, 
416,  27  N.  W.  358,  contain  statements 
to  the  same  effect*- 

But,  as  above  noted,  there  is  judi- 
cial authority  to  the:  effect  that  the 
injured  spouse  may  tejcminate  a  prose- 
cution o{  the  character  under  con- 
sideration. Thus,  in  People  v.  Dal- 
rymple  (1885)  65  Mich.  519,  22  N.  W. 
20,  where  a  wife  instituted  a  proceed- 
ing for  adultery  pursuant  to  a  stat- 
ute limiting  such  right  to  an  injured 
spouse,  and  subsequently  asked  that 
the  cause  b^  discontinued,  it  was  held 
that  a  conirietion  to  which  the  prose- 
cuting attorney  had  pressed  the  case 
"must  he  set  aside,''  Cooley,  Ch.  J., 
saying:  "Perhaps  the  letter  of  the 
statute  was  not  disregarded  in  this 
case,  but  its  spirit  was."  And  again  in 
Hosford  V.  Gratiot  Circuit  Judge 
(1902)  129  Mich.  802,  88  N.  W.  627, 
where  a  husband  instituted  a  prosecu- 
tion for  adultery,  and  subsequently 
moved  that  the  proceeding  be  dis- 
missed, the  action  of  the  trial  judge 
in  denying  the  motion,  upon  the 
ground  that  "the  complai^ing  party 
could  not  control  the  suit  after  it 
was  once  begun/'  was  declared  error. 

G.  J.  C. 
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SOUTHERN  COTTON  OIL  COMPANY. 
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Naisance  —  steam  whistle. 

1.  The  use  pf  a  steam  whistle  by  a  manufacturing  establishment  is  not 
a  nuisance  per  se. 

ISee  note  on  this  queatMm  beginning  on  page  1343.] 


Negligence  —  use  of  steam  whistle  — 
liability. 

2.  One  causing  a  horse  to  run  away 
by  the  negligent  use  of  a  steam  whistle 
is  answerable '  for  the  resulting  in- 
juries. 

[See  1  R.  C.  L.  1203.] 

*M»peratioii  of  industrial  plant  near 
highway. 

3.  It  is  not  negligence  per  se  to  oper* 
ate  near  a  public  highway  an  industrial 
plant  in  the  necessary  and  reasonable 
operation  of  which  loud  noises  are  pro- 
duced 

[See  1  R.  C.  L.  1204,  1205.] 

Evidence  —  frightening  of  horse  — ^ 
negligence. 

4.  That    a    gentle   and    well-broken 


horse  becomes  frightened  and  runs 
away  at  the  blowing,  in  the  ordinary 
manner,  of  a  whistle  of  the  kind  ordi- 
narily in  use  by  a  manufacturing  es- 
tablishment near  a  highway,  does  not 
estaUifih  negligence  on  the  part  of  the 
owner  of  the  establishment. 
[See  1  R.  C.  L.  1206.] 

Highway   —   frightening    horses    by 
whistle  —  assumption  of  risk. 

6.  Persons  using  horses  upon  the 
highway  assume  the  risk  of  their  be- 
coming frightened  by  the  blowing  in 
the  ordinary  manner,  by  a  manufactur- 
ing establishment  located  near  the  high- 
way, of  steam  whistles  of  the  kind  ordi- 
narily in  use  by  such  establishments; 

[See  1  R.  G.  L.  1208.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  CouVt  for  Jackson 
County  (Coleman;  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  sustained  by  plaintiff's  wife  and 
€hild  in  a  runaway  alleged  to  have  been  caused  by  the  negligent  blowing  of 
a  steam  whistle  which  frightened  the  horse  driven  by  her.  Affirmed. 
Statement  by  Hart,  J. :  she  had  to  pass  the  gin  of  appellee. 

Appellants  sued  appellee  to  recov-     which  was  situated  on  Bridge  av- 


er damages  for  injuries  sustained 
by  being  thrown  from  a  buggy  by 
the  horse  drawing  it  becoming 
frightened  at  the  negligent  blowing 
of  a  steam  whistle  at  the  gin  of  ap- 
pellee. 

L.  D.  Daughe*ty  lived  about  1 
mile  east  of  Newport,  and  worked  in 
a  garage  in  that  city.  On  the  24th 
day  of  September,  1917,  Mrs. 
Daugherty  drove  from  their  resi- 
dence into  town,  in  a  one-horse  bug- 
•gy  drawn  by  a  gentle  black  horse, 
for  the  purpose  of  bringing  her  fans- 
band  home. .  She  was  accompanied 
by  her  sixt^en^-months^ld  iivfant 
^hlld.    On  her  way  there  and  back, 


enue  in  the  city  of  Newport  The 
engine  house  of  the  gin  was  situated 
30  or  40  feet  from  the  middle  of  the 
street.  On  her  way  home,  Mrs. 
Daugherty  drove  with  her  right 
hand  and  had  her  child  in  her  lap. 
Just  as  the  horse  and  buggy  got  op- 
posite the  engine  house  of  appellee, 
the  engineer  gave  one  short  blast  of 
the  whistle,  and  the  horse  became 
frightened.  Mr&  Daugherty  spoke 
to  the  horse  and  t^ed  to  quiet  him. 
The  horse  jumped  to  the  right  and 
ran,  striking  the  hind  wheel  of  the 
buggy  against  a  telephone  or  elec- 
tric light  pole  near  the.edge  of  the 
sidewalk.    Mrs.  Daugherty  and  her 
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child  were  thrown  headlong  about 
10  or  15  feet  upon  the  concrete  side- 
walk. The  horse  stripped  itself  loose 
from  the  buggy  and  ran  away.  Mrs. 
Daugherty  was  painfully  injured  by 
her  fall,  and  her  child  was  so  severe- 
ly injured  that,  according  to  the  tes- 
timony adduced  by  appellants,  it 
died  on  the  27th  of  November,  1917, 
as  the  result  of  its  injuries.  Other 
evidence  tended  to  show  that  the 
child  died  of  Bright's  disease.  The 
horse  had  been  frequently  driven  by 
the  gin  on  other  occasions,  and  had 
never  become  frightened  at  the 
noises  made  by  the  operation  of 
the  gin,  or  the  blowing  of  the  whis- 
tle. On  the  occasion  in  question, 
the  whistle  was  blown  one  short 
blast  and  in  the  ordinary  way.  It 
was  an  ordinary  whistle  and  was 
blown  in  the  ordinary  way  as  if  to 
give  a  signal.  The  accident  hap- 
pened about  6  o'clock  in  the  even- 
ing, which  was  the  usual  time  for 
quitting  work  at  the  gin.  The  gin 
had  been  shut  down  during  the 
summer  months  and  was  being  re* 
paired  preparatory  for  operation 
during  the  ginning  season. 

The  court  directed  a  verdict  in 
favor  of  appellee,  and  the  case  is. 
here  on  appeal. 

Mr.  Gustave  Jones  for  appellants. 

Messrs.  John  W.  Stayton  and  Joseph 
M.  Stayton,  for  appellee : 

It  was  necessary,  before  defendant 
could  be  called  upon  to  offer  its  defense, 
for  plaintiff  to  show  that  defendant 
knew,  or  should  have  known,  in  the 
exercise  of  ordinary  care,  that  the 
sound  of  the  whistle  was  calculated  to 
frighten  horses,*  when  blown  as  it  was 
on  this  occasion. 

St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Gools- 
by,  58  Ark.  401,  24  S.  W.  1071;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Waggoner, 
112  Ark.  593,  52  L.R.A.(N.S.)  181,  166 
S.  W.  948. 

A  steam  whistle  is  not  a  nuisance  per 
se. 

1  Thomp.  Neg.  p.  1122;  Knight  v. 
Goodyear's  India  Rubber  Glove  Mfg. 
Go.  38  Conn.  438,  9  Am.  Rep.  406; 
Parker  v.  Union  Woolen  Co.  42  Conn. 
399. 

The.  next  essential  element  of  the 
burden  of  proof  upon  plaintiff  was  to 
show  that  the  sound  of  the  whistle  was 
calculated  to  frighten  horses. 


Darling  v.  Westmoreland,  52  N.  H. 
401,  13  Am.  Rep,  55;  Crodcer  v.  Mc- 
Gregor, 76  Me.  282,  49  Am.  Rep.  611; 
St.  Louis,  I.  M.  &  S.  R.  R.  Co.  v.  Hop- 
kins, 54  Ark.  213»  12  L.R.A.  189,  15 
S.  W.  610. 

Hart,  J.,  delivered  the  opinion  of 
the  court : 

The  issue  raised  by  the  appeal  is 
whether  or  not  the  court  erred  in 
directing  a  verdict  for  appellee. 

The  use  of  a  steam  whistle  in  a 
manufacturing     establishment     or 
gin   is   not   a   nui- 
sance per  se,  but  it    ?ter"^t.tle. 

may  be  used  so  as  to 
become  such.  1  Thomp.  Neg.  f 
1261.  In  the  application  of  this 
principle  it  has  been  frequ^itly 
held  that,  although  it  is  lawful  for 
a  manufactu:  ing  establishment  to 
maintain  a_  steam  whistle,  that 
whistle  must  be  used  with  ordinary 
care  and  due  regard  for  the  rights 
of  others,  and  if,  by  the  negligent 
use  thereof,  horses  are  frightened 
and  caused  to  run  away  and  inflict 
injury,  the  owner  ^  ,^ 
of  the  establish-  Sjf "fVtSSi 
ment  is  liable  for  JJ^i;}??^ 
the  resultant  dam- 
ages. On  the  other  hand,  it  may  be 
said  that  the  traveling  public  is  en- 
titled to  make  free  use  of  the 
streets  of  the  city,  and  that  an  ad« 
joining  property  owner  has  no  riglit 
to  so  use  his  property  as  unreason- 
ably to  interfere  with  the  public  en- 
joyment of  this  right;  still  the  doc- 
trine is  settled  that  it  is  not  negli- 
gence per  se  to  own  and  operate, 
near  a  public  highway  or  street,  a 
gin  or  other  indus-  _«„.^4,««  «♦ 

r  •    1        1       j_      •         A^        — operatloa   of 
trial     plant     in     the    tm<Iastrtal  mlmmt 

necessary  and  rea-  "''*'  utrnwr. 
sonable  operation  of  which  loud 
noises  are  produced.  Under  mod- 
em conditions,  the  operation  of 
gins  near  a  public  highway  or  street 
not  only  subserves  the  convenience 
of  the  public,  but  is  a  matter  of 
necessity*  The  use  of  the  irteam 
whistle  in  giving  signals,  and  for 
other  necessary  purposes  in  connec- 
tion with  operation  of  the  plant,  be- 
comes wrongful  only  when  its  Hse  is 
attended    with    negligence.      It    ii 
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true  that  the  horse  became  fright- 
ened at  the  sound  of  the  steam 
whistle  and  ran  away,  throwing  the 
occupants  of  the  buggy  witii  great 
violence  on  a  concrete  sidewalk,  and 
that  he  was  a  gentle  and  well-brok- 
en horse;  but  it  will  not  do  to  say 
that,  under  these  circumstances, 
appellee  was  guilty  of  negligence. 
If  we  should  hold  that,  because  it 
was  possible  that  a  gentle  and  well- 
broken  horse  should  become. fright- 
ened at  the  noise  of  a  steam  whistle 
of  the  kind  ordinarily  in  use  when 
used  in  an.  ordinary  manner,  the 

effect  of  such  hold- 
tmi^^^^m'^t  in?  would  tend  to 
SSii'Sr***""        prevent    gins,    and 

other  plants  using 
stpam,  from  establishing  and  op- 
erating their  plants  in  such  places, 
and  thereby  greatly  retard  the 
progress  and  development  of  the 
country. 

In  the  present  case,  so  far  as  the 
lecord  discloses,  the  whistle  was 
blown  in  the  ordinary  way  for  a  use- 
ful purpose  in  the  conduct  of  appel- 
lee's business.  Under  the  facts  dis- 
closed in  the  record,  the  blowing  of 
_  the  whistle  was  one 

MshtLn^nv  of  tho  usual  uoisos 

wwitie^''  which    attend    the 

afiiii«jnvgtj(on  pic  operatjoli  of  a  gin^ 
"'*"'^  and  to  which  per- 

sons traveling  public  highways  and 
streets  must  submit.  The  principle 
is  well  stated  in  Goodin  v.  Fuson^  22 
Ky.  L.  Rep.  873,  60  S.  W.  293,  as 
follows:    ''Again,  if  the  operation 


til  8.  W.  119.) 


Oil  the  mill  frightened  the  horse, 
and  placed  the  appellant  in  a  peril- 
ous position,  and  if,  by  stopping  the 
mill,  they  could  have,  after  discov- 
ering his  peril,  avoided  the  injury, 
then  it  was  their  duty  to  do  so.  It 
seems  to  us  that  the  court  properly 
instructed  the  jury.  It  certainly 
cannot  be  said  to  be  per  se  negli- 
gence to  erect  and  operate  a  sawmill 
within  60  feet  of  a  county  road.  If 
this  be  true,  then  it  would  be  hazard- 
ous to  erect  any  manufacturing  es- 
tablishment on  a  highway  or  public 
street,  because,  if  a  horse  should  be- 
come frightened,  and  injure  some 
one,  then  the  owners  or  proprietors 
would  be  liable  in  damages  therefor. 
Some  horse  might  become  fright- 
ened at  a  bicycle,  automobile,  or  a 
threshing  machine  on  a  public  high- 
way, and  it  would  not  do  to  say,  be- 
cause it  was  possible  that  it  might 
become  frightened  thereby,  it  was 
.per  se  negligence  to  operate  them 
along  a  public  highway  or  street. 
To  hold  that  the  erection  of  a  saw- 
mill or  a  manufacturing  establish- 
ment near  a  public  highway  or 
street  is  per  se  negligence  would  be 
to  circumscribe  the  business  affairs 
of  life,  and  retard  the  progress  of 
the  age.  The  usual  noises  which  at- 
tend the  op^aticm  of  madiinery  in 
mills  and  manufacturing  establish- 
ments situated  on  public  highways 
and  streets  are  such  to  which  the 
traveling  public  must  submit." 

It    follows    that    the    judgment 
must  be  affirmed. 


ANNOTATION. 
Steam  wUsde  as  a  nuisance. 


The  decisions  on  the  question  cto- 
cur  in  holding  that  the  blowing  of 
whistles  at  factories  to  regulate  and 
direct  the  order  df  work  (Daugherty 
v..  Southern  Cotton  Oil  Co.)  (report- 
ed herewith),  ante,  1341;  Parker  v. 
XTnion  Woolen  Co.  (1375)  42  Conn. 
399;  Redd  v.  Edna  Cotton  Mills  (1904) 
136  N.  C.  342,  67  L.R.A.  933»  48  S.  E. 
761$  Whitcomb  ▼.  Springii^d  (1388) 
2  Ohio  C.  D.  138),  and  of  locomotive 
whistles  necessary  to  the  operation  of 


a  railroad  train  (Louisville  &  N.  R. 
Co.  V,  Com.  (1914)  158  Ky.  773,  166 
S.  W.  237 ;  Hill  v.  Portland  &  R.  R.  Co. 
(1867)  55  Me.  488,  92  Am.  Dec.  601), 
is  not  a  nuisance  per  se. 

Such  whistles  are,  however,  capable 
of  becoming  such  where  not  used  with 
a  due  regard  to  the  rights  of  others. 
See  Knight  v.  Goodyesr's  India  Rubber 
Glove  Mfg.  Co.  (1871)  38  Conn.  438, 
9  Am.  Rep.  406;  Parker  v.  Union  Wool- 
en Co.   (1875)   42  CoAn.  899;  Hill  v. 
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MeBurney  Oil  &  Fertilizer  Go.  (1901) 
112  Ga«  788,  52  Ii.R.A.  398,  38  S.  E. 
42;  Hill  V.  Portland  R.  Co.  (1867)  55 
Me.  438,  92  Am.  Dec.  601;  Butterfi^ld 
V.  Klaber  (1876)  52  How.  Pr.  (N,  Y.) 
255;  Albee  v.  Chappaqua  Shoe  Mfg» 
Co.  (1891)  62  Hun,  223,  42  N.  Y.  S.  R. 
566,  16  N.  Y.  Supp.  687 ;  Redd  v.  Edna 
Cotton  Mills  (1904)  186  N.  C.  342,  67 
L.R.A.  983,  48  S.  E.  761. 

The  blowing  of  a  factory  whistle 
which  is  not  necessary  to  the  success- 
ful prosecution  of  the  business  and  ia 
a  source  of  annoyance  to  persona  liv- 
ing in  the  neighborhood  may  be  en- 
joined as  a  nuisance.  Butterfield  v. 
Klaber  (1876)  52  How.  Pr.  (N.  Y.) 
255. 

The  blowing  of  a  factory  whistle  in 
a  populous  community  at  unseasonable 
hours,  where  entirely  unnecessary,  and 
so  loud,  harsh,  and  terrific  as  serious- 
ly to  interfere  with  plaintiffs'  reason- 
able enjoyment  of  their  habitation,  is 
a  nuisance.  Hill  v.  McBurney  Oil  & 
Fertilizer  Co.  (1901)  112  Ga,  788,  52' 
L.R.A.  398,  38  S.  E.  42. 

It  has  been  held  that  equity  will  not 
enjoin  the  blowing  of  a  whistle  at  a 


factory,  where  it  is  not  satisfied  that 
it  amounts  to  a  nuisance  until  the 
fact  of  nuisance  has  been  established 
by  action  at  law.  Redd  v.  Edna  Cot- 
ton Mills  (1904)  136  N.  C.  342,  67 
L.R.A.  983,  48  S.  E,  761. 

A  factory  whistle  of  such  a  charac- 
ter as  to  frighten  horses  of  ordinary 
gentleness  when  passing  upon  the 
highway  (Knight  v.  Goodyear's  India 
Rubber  Glove  Mfg.  Co.  (1871)  38 
Conn.  438,  9  Am.  Rep.  406)  or  at  an 
adjacent  railway  freight  platform 
(Albee  v.  Chappaqua  Shoe  Mfg.  Co. 
(1891)  ^  Hun,  223,  42  N.  Y.  S.  R.  566, 
16  N:  Y.  Sttpp.  687)  is  a  nuisance. 

Whether  the  blowing  of  a  locomo- 
tive whistle  for  the  purpose  of  firiving 
notice  to  passengers  that  the  train  is 
about  to  start  is  justifiable  or  prudent 
or  proper  is  for  the  jury.  Hill  v. 
Portland  &  R.  R.  Co,  (1867)  55  Me. 
438,  92  Am.  Dec.  601. 

The  use  of  a  steam  whistle  on  a  loco- 
motiye  for  giving  the  signals  at  higY^ 
way  crossings  required  by  statute 
cannot  be  considered  as  a  nuisance. 
Ibid.  E.  S.  O. 


LOUISVILLE  &  INTERURBAN  RAILROAD  COMPANY,  Appt, 

V. 

CARL  P.  SCHUESTER. 


l.r  rJitrhy  Cotirt  of  Appeaf^  ^^  March  7,   lOlO. 

(183  Ky.  504,  209  S.  W.  542.) 

m 

Damages  —  destruction  of  truck  —  loss  of  use. 

1.  The  damages  for  wrongful  destruction  of  a  truck  belongin^r  to  one 
who  is  operating  it  daily  over  a  acheduLed  routoi  as  a  common  carrier, 
will  include  the  rental  value  of  the  use  of  a  truck  to  take  its  place  in  the 
business  until  a  new  one  can  be  procured. 

[See  note  on  this  question  beginning  on  page  1360.] 


Trial  :—  question  for  jury  —  negli- 
gence of  railroad. 

2.  Upon  conflicting  evidence  as  to 
whether  or  not  the  statutory  signals 
were  given  when  a  railroad  train  ap- 
proached a  street  crossing,  the  ques- 
tion of  negligence  of  the  railroad  com- 
pany is  fdr  the  jury,  in  an  action  to 
recover  damages  for  injuries  to  a  trav*- 
eler  at  the  cro3sin£^ 


—  question  of  law  —  negligence  of 
driver. 

3.  The  court  cannot  say,  as  matter  of 
law,  that  one  attempting  to  drive  a 
truck  across  a  rough  railroad  crossing 
was  negligent  in  fixing  his  gaze  upon 
the  crossing,  after  looking  alongr  the 
track  to  See  "whether  or  not  trains  were 
i4>proaching. 

[§ee  22  R.  C.  L.  1015.] 


LOUISVILLE  &  L  R 

(ISJ   Ku.   50  i. 

Railroads  —  crossing  —  duty  of  com- 
pany and  traveler. 

4.  The  rights  and  duties  of  a  rail- 
road company  and  one  attempting  to 
cross  its  tracks  at  an  unusually  dan- 
gerous grade  highway  crossing  are  re- 
ciprocal, and  each  must  exercise  the 
same  degree  of  care  commensurate  with 
the  danger. 

[See  22  R.  C.  L.  987.] 

Appeal  —  invited  error  —  instruc- 
tions. 

5.  One  cannot  complain  of  an  in- 
struction which  is  almost  an  exact  copy 


.  CO.  V.  SCHUESTER. 

209   &'.    W.    5i2.) 
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of  and  in  substance  identical  with  an 
instruction  which  he  himself  asked  on 
the  subject. 

[See  2  R.  C.  L.  239.] 

Damages  —  destruction  of  personal 
property. 

6.  The  damages  "to  be  allowed  for 
wrongful  destruction  of  personal  prop- 
erty may  include,  in  addition  to  its 
value,  such  consequential  damages  as 
proximately  result  and  are  susceptible 
of  accurate  estimation. 

[See  8  R.  C.  L.  486.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Jeffer- 
son County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  injury  to  his  property,  alleged  to  have  been  caused  by  the  negligence 
of  defendant's  agents.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Straus,  Lee,  &  Krieger  and     the  crossing,    at    which    appellant 


Alfred  Selligman,   for  appellant: 

If  the  jury  believe  that  the  crossing 
is  one  of  unusual  danger  the  plaintiff 
must  exercise  the  same  degree  of  care, 
commensurate  with  the  danger,  as  the 
defendant. 

8  Thomp.  Neg.  244;  Louisville,  C.  & 
L.  R.  Co.  V.  Goetz,  79  Ky.  449,  42  Am. 
Rep.  227;  Southern  R.  Co.  v.  Barbour, 
21  Ky.  L.  Rep.  226,  51  S.  W.  159 ;  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  V.  Champ, 
31  Ky.  L.  Rep.  1057,  104  S.  W.  988; 
Louisville  &  N.  R.  Co.  v,  Cummins,  111 
Ky.  333,  63  S.  W.  594;  Louisville  &  N. 
R.  Co.  V.  Breeden,  111  Ky.  739,  64  S. 
:V.  667;  Illinois  C.  R.  Co.  v.  Moss,  142 
Ky.  660,  134  S.  W.  1122;  Louisville  & 
N.  R.  Co.  V.  Gardner,  140  Ky.  775,  131 
S.  W.  787 ;  Southern  R.  Co.  v.  Winchest- 
er, 127  Ky.  144,  105  S.  W.  167. 

The  maximum  recovery  permitted 
the  plaintiff  for  the  total  destruction 
of  his  automobile  truck  is  the  fair  mar- 
ket value  of  the  tmck  immediately  prior 
to  the  injury,  and  the  plaintiff  cannot 
recover  both  the  reasonable  market 
value  of  the  truck  prior  to  the  injury 
and  the  rental  value  of  the  truck  until 
such  time  as  he  may  have  delivered  to 
him  a  truck  of  equal  capacity. 

Southern  R.  Co.  v.  Kentucky  Grocery 
Co.  166  Ky.  97,  178  S.  W.  1162. 

Mr.  Nathan  Kahn  for  appellee. 

Clarke;  J.,  delivered  the  opinion  of 
the  court : 

Guetig's  lane,  a  public  road, 
crosses  appellant's  track  a  short 
distance  east  of  the  corporate  lim- 
its of  the  city  of  Louisville,  and  near 

A  A.L.R.— 85. 


maintains  an  automatic  electric 
alarm  bell;  there  is  a  building  on 
the  western  edge  of  the  highway, 
which  is  27  feet  from  the  railroad 
track,  with  a  porch  that  extends  to 
within  about  16  feet  of  the  track. 

At  about  10  A.  M.  June  21,  1916, 
appellee,  driving  his  automobile 
truck  loaded  with  milk  and  passen- 
gers, north  on  Guetig's  lane,  at- 
tempted to  cross  appellant's  track 
at  the  crossing,  when  an  east-bound 
work  train  struck  the  truck.  Al- 
leging the  collision  was  caused  by 
the  gross  negligence  of  appellant's 
agents  in  charge  of  its  work  train, 
appellee  instituted  this  action,  and 
recovered  a  verdict  and  judgment 
for  $1,500  for  the  destruction  of  his 
truck,  $200  for  loss  of  its  use,  and 
$145  for  the  loss  of  cans  and  milk. 

To  reverse  that  judgment,  the  de- 
fendant relies  upon  three  grounds: 
(1)  The  verdict  is  flagrantly  against 
the  evidence;  (2)  the  instructions 
put  upon  defendant  a  higher  duty  at 
the  crossing  than  upon  plaintiff; 
and  (3)  the  measure  of  damages 
was  erroneously  defined. 

1.  As  plaintiff  approached  the 
crossing  his  view  of  the  railroad 
track  in  the  direction  the  work  train 
was  coming,  as  well  as  the  view  of 
the  train  crew  of  'the  road  on  the 
side  from  which  plaintiff  was  ap- 
proaching,   was   for    a  time    com-. 
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pletely  obstructed  by  the  building 
above  described,  and  somewhat  in- 
terfered with,  if  not  completely  ob- 
structed, by  some  large  trees  near 
the  railroad  track,  about  70  or  more 
feet  west  of  the  crossing.  Appel- 
lant testified  that  •as  he  neared  the 
crossing  he  reduced  the  speed  of  his 
truck  to  4  or  5  miles  an  hour,  looked 
up  and  down  the  track  25  or  30  feet, 
as  he  passed  from  behind  the  store 
building,  and  listened  for  signals  of 
an  approaching  train ;  that  he  could 
have  seen  down  the  track  70  or  80 
feet,  to  where  it  was  almost  covered 
by  four  large  trees  in  full  foliage; 
that  he  saw  no  train;  that  no  sig- 
nals of  any  kind  were  given  from 
the  train,  and  that  the  stationary 
automatic  bell  was  not  ringing ;  that 
he  then  fixed  his  attention  upon  the 
railroad  crossing,  which  was  rough 
and  in  bad  condition,  in  order  to 
drive  his  truck  across  the  track 
with  as  little  jar  to  his  milk  and 
passengers  as  possible ;  that  he  could 
have  stopped  his  truck  within  a 
foot,  or  almost  immediately;  that 
just  as  he  got  on  the  track  someone 
said,  ''Jump!'*  and,  looking  up,  he 
saw  the  train  was  within  25  or  80 
feet  of  him;  that  its  whistle  and 
bell  sounded  just  before  it  hit  his 
truck. 

Quite  a  number  of  witnesses  were 
introduced  by  both  parties,  and 
whether  the  train  gave  signals  of 
warning  as  it  approached  the  cross- 
ing, and  whether  the  stationary  bell 
was  ringing,  with  the  usual  result; 
some  witnesses  testifying  one  way, 
and  about   the   same   number   the 

Trial  uestion  ^^^®^*  ^o  there  Can 
for^jory^nesii-  be  no  doubt  the  is- 
sue as  to  defend- 
ant's negligence 
was  for  the  jury,  as  was  also,  we 
think,  the  question  of  plaintiff's 
contributory  negligence,  since  we 
would   be   unwilling  to   say,   as  a 

-qaestlon  of  law    matter  Of  laW, 

— ne^iiffenee  of     plaintiff  was  negli- 

gaze  upon  the  crossing,  after  look- 
ing up  and  dovhi  the  track,  as  he 
testified  he  did,  even  though  possi- 
bly he  might  have  been  able  to  have 


icenee    of 
railroad. 


seen  the  train's  approach  in  time  to 
have  stopped  his  truck  before  reach- 
ing the  crossing,  had  he  kept  his 
eyes  constantly  on  the  tracks ;  since 
prudence  demanded  of  him  that  he 
should  give  a  part  of  his  attention, 
at  least,  to  the  road  and  crossing 
over  which  he  had  to  drive  his 
truck,  especially  since  the  crossing 
was  rough  and  in  bad  condition, 
and  he  was  under  no  absolute  duty 
to  stop.  Louisville  &  N.  R.  Co.  v. 
Treanor,  179  Ky.  337,  200  S.  W. 
634. 

There  was,  in  our  judgment, 
ample  evidence  to  support  the  ver- 
dict upon  the  questions  of  negli- 
gence and  contributory  negligence, 
and  we  find  no  merit  in  the  first 
contention. 

2.  Instruction  No.  1,  defining  de- 
fendant's duty  with  respect  to  the 
crossing,  clearly  proved  to  be  an  un- 
usually dangerous  one,  required  of 
it  care  commensurate  with  the  dan- 
ger, and  of  this  there  is  no  com- 
plaint; but  it  is  insisted  the  court 
erred  in  instruction  No.  2,  in  not 
placing  upon  plaintiff  the  same  duty 
of  exercising  increased  care  com- 
mensurate with  the  increased  dan- 
ger ;  and  this  is  true,  since  we  have 
uniformly  held  that  the  rights  and 
duties  of  the  company  and  highway 
travelers,  with  reference  to  an  un- 
usually dangerous  grade  crossing, 
are  reciprocal,  and 
that  in  its  use  each  m^lli^^m^mtj 


must  exercise  the  J'.'^eii??"''  *"* 
same  degree  of  care 
commensurate  with  the  danger. 
Louisville  &  N.  R.  Co.  v.  Locker, 
182  Ky.  578,  206  S.  W.  780 ;  Louis- 
ville &  N.  R.  Co.  V.  Breeden,  111  Ky. 
739,  64  S.  W.  667 ;  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  V.  Champ,  31  Ky.  L. 
Rep.  1057,  104  S.  W.  988 ;  Louisville 
&  N.  R.  Co.  V.  Park,  154  Ky.  269, 
157  S.  W.  27. 

But  in  this  case  the  defendant  is 
not  in  a  position  to  avail  itself  of 
this  error,  because  instruction  No. 
2,  of  which  it  complains,  is  almost 
an   exact   copy   of,  j,„^^^ 
and     m     substance  indued  error- 
identical   with,   the  *»•*'«*"•»•• 
only  instruction  it  asked  the  court 
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to  give  upon  the  subject.  Gorman 
V.  Louisville  R.  Co.  24  Ky.  L.  Rep. 
1938,  72  S.  W.  761 ;  Louisville  &  N. 
R.  Co.  V.  Wilson,  148  Ky.  251,  146 
S.  W.  422;  McClintic  Marshall 
Constr.  Co.  v.  Eckman»  153  Ky. 
707,  156  S.  W.  382. 

3.  Instruction  No.  4  defined  the 
measure  of  damages  thus :  ''No.  4. 
If  you  find  for  the  plaintiff,  you 
will  award  to  the  plaintiff  such  sum 
in  damages  as  you  believe  from  the 
evidence  will  reasonably  and  fairly 
represent  the  difference  in  the  rea- 
sonable market  value  of  the  motor 
truck  just  before  it  was  injured, 
and  its  reasonable  market  value  im- 
mediately after  it  was  injured ;  and 
if  you  believe  from  the  evidence 
that  the  motor  truck  could  be  re- 
paired at  a  less  cost  than  its  rea- 
sonable market  value  before  it  was 
injured,  then  you  will  also  award 
to  the  plaintiff  the  reasonable  net 
rental  value  upon  the  market  in 
Louisville  of  the  truck  in  question, 
or  other  trucks  of  like  capacity  and 
equal  performance,  the  lessee  fur- 
nishing the  driver  and  bearing  all 
such  other  expenses  as  the  owner 
himself  would  have  to  bear  in  the 
operation  of  his  truck  for  such 
length  of  time  as  would  be  reason- 
ably necessary  to  make  such  re- 
pairs, not  to  exceed  a  period  of 
three  weeks,  at  $25  a  day,  and  not 
to  exceed  $525.  If  you  believe  from 
the  evidence  that  the  motor  truck 
could  not  be  repaired,  then,  in  ad- 
dition to  the  difference  between  the 
market  value  of  the  truck  just  be- 
fore it  was  injured,  not  exceeding 
$2,675,  and  the  market  value  of  the 
truck  immediately  after  it  was  in- 
jured, not  less  than  $350,  you  will 
award  to  the  plaintiff"  the  rental 
value  of  a  truck,  as  in  this  instruc- 
tion defined,  for  such  time  as  you 
believe  from  the  evidence  would 
necessarily  elapse  until  a  truck  of 
like  capacity  to  the  truck  in  ques- 
tion could  be  purchased  and  deliv- 
ered for  use  in  Louisville,  not  to  ex- 
ceed on  that  account  thirty-two 
days,  at  $25  a  day,  and  not  exceed- 
ing $800.  Your  verdict  in  no  event, 
for  injury  to  the  motor  truck,  shall 
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exceed  what  you  believe  from  the 
evidence  was  the  reasonable  market 
value  of  the  truck  immediately  be- 
fore it  was  injured,  not  to  exceed 
$2,675.  If  you  find  for  plaintiff, 
you  will  further  award  to  the  plain- 
tiff the  reasonable  value  of  the  milk 
and  milk  cans  destroyed,  not  to  ex- 
ceed on  that  account  $164.40." 

It  will  be  noticed  the  court  sub- 
mitted the  question  of  whether 
there  wad  a  reparable  injury  to  or 
a  complete  destruction  of  the  truck, 
which  was  proper  under  the  evi- 
dence, and  the  only  objection  is  that 
it  WAS  error  to  allow  anything  in 
excess  of  the  difference  between  its 
market  value  just  before  and  just 
after  the  collision,  if  the  jury  be- 
lieved the  truck  was  destroyed,  and 
not  reparable. 

In  support  of  this  contention,  we 
are  referred  to  Southern  R.  Co.  v. 
Kentucky  Grocery  Co.  166  Ky.  97, 
178  S.  W.  1164,  in  which,  in  discuss- 
ing the  criterion  of  damages  for  a 
reparable  injury,  which  was  all  that 
was  before  the  court,  it  was  as- 
sumed and  stated  to  be  the  law  that 
"there  can  be  no  recovery  beyond 
the  reasonable  market  value  of  the 
property  at  the  time  and  place  of 
the  injury  when  the  same  is  totally 
destroyed;'*  and  again:  "Themeas- 
.  ure,  when  personal  property  is  de- 
stroyed, is  its  fair  market  value  at 
the  time  and  place  of  the  injury." 

It  was  formerly  quite  generally 
supposed  that  the  value  of  personal 
property  at  the  time  and  place  of 
its  destruction  was  the  full  limit  of 
its  owner's  right  of  recovery  against 
the  tort-feasor,  and  in  this  state,  in 
Ormsby.  v.  Johnson,  1  B.  Mon.  80, 
even  interest  from  the  date  of  de- 
struction was  held  not  recoverable; 
but  in  the  later  case  of  Schulte  v. 
Louisville  &  N.  R.  Co.  128  Ky.  627, 
108  S.  W.  941,  the  court,  upon  a 
careful  consideration  of  the  author- 
ities, overruled  the  case  of  Johnson 
V.  Ormsby,  supra,  and  announced 
as  the  better  rule,  and  supported 
by  the  decided  weight  of  authority, 
that  in  addition  to  the  value  at  the 
time  and  place  of  destruction,  if 
capable  of  accurate  estimation,  in- 
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terest  from  such  time  should  be  al- 
lowed in  the  discretion  of  the  jury. 

But  plaintiff  did  not  ask  interest 
in  his  pleadings  or  offered  instruc- 
tions. He  did,  however,  plead  as 
special  damages  the  loss  of  the  use 
of  his  truck  from  the  date  of  de- 
struction until  a  new  one  could  be 
procured,  under  which  plea  and  the 
evidence  in  support  of  it,  the  court 
authorized  a  finding,  and  the  jury 
awarded  him  $200  for  such  loss,  as 
we  have  seen.  So  the  inquiry  nar- 
rows to  the  question  of  whether  or 
not  interest  is  the  only  allowance 
permissible  in  addition  to  the  value 
of  destroyed  personal  property,  in 
estimating  compensatory  damages, 
where  its  value  is  capable  of  accu- 
rate estimation  at  the  time  of  its  de- 
struction, as  was  the  case  here.  To 
allow  interest  is  unquestionably  the 
simplest,  and  in  most  cases,  no 
doubt,  the  most  satisfactory,  meth- 
od of  ascertaining  the  value  of  the 
loss  of  use,  since  it  avoids  any  con- 
sideration of  a  peculiar  value  to  the 
particular  owner,  which  is  allow- 
able only  under  exceptional  circum- 
stances. 

Under  circumstances  nearly  anal- 
ogous to  those  here,  in  Weick  v. 
Dougherty,  139  Ky.  528,  3  L.R.A. 
(N.S.)  348,  90  S.  W.  966,  this  court 
refused  to  allow  to  a  huckster  lost 
profits  resulting  from  loss  of  the  use 
of  his  negligently- destroyed  wagon, 
until  he  could  procure  another, 
upon  the  ground  that  "the  plaintiff 
cannot  recover  anything  on  account 
of  his  inability  to  instantly  supply 
himself  with  other  property  in  lieu 
of  that  injured  or  destroyed.  Such 
damages  are  too  remote  to  be  the 
subject  of  judicial  ascertainment" 
— citing  in  support  thereof  Louis- 
ville &  N.  R.  Co.  V.  Tippenhauer,  10 
Ky.  L.  Rep.  401,  and  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  618.  And  in 
Louisville  &  N.  R.  Co.  v.  Schweitzer, 
11  Ky.  L.  Rep.  310,  and  in  Cully  v. 
Louisville  &  N.  R.  Co.  101  Ky.  320, 
41  S.  W.  21,  2  Am.  Neg.  Rep.  555, 
the  expenses  incurred  in  an  unsuc- 
cessful effort  to  avoid  total  destruc- 
tion were  rejected,  upon  the  same 
theory  that  the  value  of  personal 


property  at  the  time  and  place  of 
its  destruction  was  the  full  meas- 
ure of  damages  recoverable.  But  in 
Schulte  V.  Louisville  &  N.  R.  Co. 
supra,  the  latest  case  upon  the  sub- 
ject, this  court  said:  "Where  per- 
sonal property  is  injured  or  de- 
stroyed by  negligent,  wrongful,  or 
unlawful  acts,  and  the  owner  is 
thereby  deprived  of  its  use  and  pos- 
session, in  a  suit  to  recover  dam- 
ages for  the  loss,  he  is  entitled  to 
the  value  of  the  property  and  inter- 
est thereon  in  the  discretion  of  the 
jury.  If  the  recovery  was  limited 
to  the  value,  he  would  receive  no 
compensation  for  the  deprivation  of 
the  use  between  the  time  of  the  in- 
jury and  the  trial,  or  the  date  he 
was  restored  to  the  use  and  posses- 
sion, if  this  happened  before  the 
trial,  and  the  recovery  would  not  be 
adequate  recompense  for  the  loss. 
This  rule  cannot  be  applied  when  it 
is  sought  to  recover  unliquidated 
damages,  or  in  cases  where  no  cer- 
tain or  fixed  sum  is  claimed  that 
may  be  awarded  as  compensation, 
and  the  jury  are  authorized  to  and 
may  assess  any  amount  in  their  dis- 
cretion. In  this  class  of  cases  the 
amount  the  plaintiff  is  entitled  to 
recover  cannot  be  estimated  at  the 
time  of  the  injury,  or,  indeed,  until 
there  has  been  a  verdict  and  judg- 
ment." 

And  in  the  same  opinion:  "But 
where  personal  property  is  injured 
or  destroyed,  it  can  be  replaced. 
The  person  damaged  can  be  made 
whole.  The  loss  he  has  sustained  is 
capable  of  accurate,  or  at  least  ap- 
proximate measurement,  and  when 
he  has  received  the  value  of  the 
property,  with  interest  thereon,  he 
has  been  compensated  for  the  wrong 
done,  and  this  is  all  that  in  negli- 
gence cases,  when  property  only  is 
involved,  and  the  elements  of  fraud, 
oppression,  reckless  or  intentional 
wrongdoing  are  lacking,  he  is  en- 
titled to,  unless  it  is  sought  to  re- 
cover for  the  use." 

It  would  seem  the  court  recog- 
nized in  the  above  statements,  and 
especially  in  the  last  line  quoted, 
that  the  plaintiif  might  sue  for  and 
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recover  the  value  of  the  loss  of  use 
or  interest  at  his  option,  and  this  is 
further  clearly  indicated  later  in 
the  opinion,  where  it  is  stated: 
"There  are  cases  in  which  it  would 
be  proper  to  allow  the  plaintiff  to 
recover  the  value  of  the  use  of  the 
property  of  which  he  was  deprived 
by  negligence  or  wrongful  act;  but, 
if  a  party  desires  to  recover  for  the 
value  of  the  loss  of  the  use,  it  should 
be  specially  pleaded.  This  element 
of  damage  cannot  be  recovered  un- 
der a  general  allegation  of  negli- 
gence, as  in  the  case  before  us.  And, 
where  damages  are  sought  for  the 
injury  done  the  property,  as  well  as 
damages  for  the  deprivation  of  its 
use,  interest  is  not  allowable,  as  the 
recovery  for  the  use  takes  the  place 
of  interest.  In  other  words,  a  party 
may  sue  for  the  injury  done  per- 
sonal property,  and  the  jury  may  in 
their  discretion  allow  him  interest 
on  the  sum  found,  and  should  be  so 
instructed,  or  he  may  sue  for  dam- 
ages occasioned  by  the  injury,  and 
also  for  the  loss  of  the  use;  but  he 
cannot  recover  interest  as  well  as 
damages  for  the  loss  of  the  use.'^ 

It  is  therefore  apparent  that  this 
court,  in  its  most  recent  opinion, 
has  so  relaxed  the  ancient  rule 
which  limited  the  recovery  for  de- 
struction of  personal  property  to  its 
market  value  at  the  time  and  place 
of  the  injury  that  the  recovery  may 
include,  in  addition  to  the  value, 

such    consequential 
destroi^ioii  of      damages    as  proxi- 

Jr"*""***  ^"'^'     mately    result    and 

are  susceptible  of 
accurate  estimation ;  and  this  relax- 
ation is  not  only  in  accord  with  rea- 
son, but  with  the  modern  tendency 
of  authority,  as  well.  See  8  R.  C.  L. 
§§  62-67;  Sedgw.  Damages,  §§ 
436-438;  Sutherland,  Damages,  § 
355 ;  Joyce,  Damages,  §§  1034-1040. 
The  theory  upon  which  conse- 
quential damages  were  rejected  in 
the  cases  from  this  court  decided 
prior  to  the  case  of  Schulte  v. 
Louisville  &  N.  R.  Co.,  and  cited 
above,  was,  as  we  have  seen,  that 
they  were  too   remote  for  judicial 
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ascertainment,  and  there  can  be  no 
fault  found  with  the  rule  in  such 
cases  as  it  is  applicable ;  but  the  rea- 
son for  both  the  rule  and  its  appli- 
cation fails  when  consequential 
damages,  which  result  proximately 
and  naturally  from  the  wrongful 
or  negligent  destruction  of  personal 
property,  are  capable  of  accurate 
ascertainment.  So  the  correct  rule, 
if  the  compensation  is  to  be  as  near- 
ly adequate  as  the  circumstances 
will  permit,  as  it  of  course  should 
be,  is  to  allow  consequential  dam- 
ages when  they  can  be  accurately 
estimated,  but  to  reject  them  as  too 
remote  or  speculative  for  judicial 
ascertainment,  whenever  they  are 
incapable  of  accurate  estimation. 
This  is  the  general  rule  applicable 
to  all  damages,  long  applied  in  this 
state  and  elsewhere  for  injury  to 
personal  as  well  as  real  property, 
and  for  breach  of  contract,  and 
there  is  no  good  reason  why  it 
should  not  also  apply  to  the  destruc- 
tion of  personal  property.  For  why 
should  the  injured  party  not  be  per- 
mitted to  recoup  his  whole  loss,  in- 
cluding consequential  damages  prox- 
imately reaulting,  when  his  person- 
al property  is  completely  destroyed, 
as  well  as  when  it  is  injured  merely, 
or  if  his  contract  is  violated?  The 
only  sound  reason  for  ever  denying 
him  any  part  of  the  loss  he  may 
suffer  as  the  result  of  the  wrongful 
act  of  another  is  that  it  is  incapable 
of  accurate  estimation,  and  there- 
fore, as  a  necessary  rule  of  prac- 
tice, is  too  remote  or  too  specula- 
tive for  judicial  cognizance. 

Here  the  plaintiff  was  operating 
his  truck  daily  as  a  common  carrier 
over  a  scheduled  route,  and,  until  he 
could  replace  it,  he  had  either  to 
rent  another  or  abandon  his  busi- 
ness; and  the  rental  value  of  the 
use  of  a  truck  until  a  new  one  could 
be  provided  was  of  easy  and  accu- 
rate ascertainment,  as  was  also  the 

value    of    the    truck   ^ae.tr«ctlon  of 

at    the    time    and  tmeic-io*.  of 
place     of     its     de-  ""*' 
struction.    The  loss  of  the  use  was 
the  approximate  and  natural  result 


1360 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


of  its  destruction,  and,  having  been 
pleaded  as  special  damages,  was  a 
proper  element  of  compensatory 
damages.  As  stated  in  Sedgwick 
on  Damages,  vol.  2,  9th  ed.  §  436: 
" .  .  .  Where,  however,  the  prop- 
erty was  actually  in  use  at  the  time 
it  was  destroyed,  the  plaintiff  may 
recover  compensation  for  the  dam- 


age caused  by  the  loss  of  it,  up  to 
the  time  when  he  could  replace  it." 

Instruction  No.  4,  having  defined 
the  measure  of  damages  in  substan- 
tial accord  with  the  foregoing  prin- 
ciples, was  not  prejudicial  to  ap- 
pellant. 

Wherefore  the  judgment  is  af- 
firmed. 


ANNOTATION. 


Measure  of  damages  for  destruction  of  or  injury  to  commercial  vehicle. 


I.  Generally,  1350. 
II.  Particular  elements: 

a.  Repairs,  1362. 

b.  Loss  of  use  or  rental  value,  1355. 

■ 

/.  Qenerally. 

The  familiar  doctrine  that  an  inva* 
sion  of  property  rights  calls  for  an 
award  of  substantial,  as  distinguished 
from  nominal,  damages,  is  applicable 
to  commercial  vehicles.  Manifestly, 
no  general  rule  for  this  class  of  cases 
can  be  laid  down,  except  that  the  jury 
should  award  fair  and  reasonable 
compensation  according  to  the  circum- 
stances of  each  case.  If  the  actual 
injury  is  trifling,  the  damages  will  be 
small ;  but  in  any  event  they  are  in 
the  nature  of  substantial  and  not  nom- 
inal damages.  In  accordance  with  this 
general  prdposition,  the  measure  of 
damage  is  the  amount  which  will  com- 
pensate for  all  of  the  detriment  proxi- 
mately caused.  This  detriment,  in  the 
absence  of  total  destruction  of  the 
property,  is  the  difference  in  value  of 
the  property  immediately  before  and 
immediately  after  the  injury. 

Alabama. — Louisville  &  N.  R.  Co.  v. 
Mertz  (1907)  149  Ala.  561.  43  So.  7. 

Connecticut. — Cook  v.  Packard  Mo- 
tor Car  Co.  (1914)  88  Conn.  590,  L.R.A. 
1915C,  319,  92  Atl.  413;  Fritts  v.  New 
York  &  N.  E.  R.  Co.  (1893)  62  Conn. 
503,  26  Atl.  347. 

Illinois.  —  Lawndale  Steam  Dye 
Works  V.  Chicago  Daily  News  Co. 
(1914)  189  111.  App.  565;  Trout  Auto 
Livery  Co.  v.  People's  Gas  Light  & 
Coke  Co.  (1912)  168  111.  App.  56;  Lath- 
am v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
(1911)  164  III.  App.  569;  Crossen  v. 
Chicago  &  J.  Electric  R.  Co.   (1910) 


II. — continued. 

c.  Loss  of  profits,  1361. 

d.  Interest,  1363. 

e.  Removal  and  storage,   1364. 

158  111.  App.  42;  Berry  v.  Campbell 
(1905)   118  111.  App.  646. 

Indiana. — Horace  F.  Wood  Transfer 
Co.  v.  Shelton  (1913)  180  Ind.  273, 
101  N.  E.  718;  Shelbyville  Lateral 
Branch  R.  Co.  v.  Lewark  (1853)  4 
Ind.  471. 

Iowa. — Zellmer  v.  McTaigue  (1915) 
170  Iowa,  634,  153  N.  W.  77. 

Kansas. — Monroe  v.  Lattin  (1881) 
25  Kan.  351. 

Kentucky. — Southern  R.  Co.  v.  Ken- 
tucky Grocery  Co.  (1915)  166  Ky.  94, 
178  S.  W.  1162;  Weick  v.  Dougherty 
(1901)  139  Ky.  528,  8  L.R.A.(N.S.) 
348,  90  S.  W.  966. 

Missouri. — Dixon  v.  Boeving  (1919) 
—  Mo.  App.  — ,  208  S.  W.  279 ;  Sonnen- 
feld  Millinery  Co.  v.  People's  R.  Co. 
(1894)  59  Mo.  App.  668. 

New  York. — Naughton  Mulgrew  Mo- 
tor Co.  v.  Westchester  Pish  Co.  (1918) 
105  Misc.  595,  173  N.  Y.  Supp.  437; 
Goldshear  v.  Blank  (1918)  168  N.  Y. 
Supp.  628;  Dillon  v.  Mundet  (1914) 
145  N.  Y.  Supp.  975;  Universal  Taxi- 
meter  Cab  Co.  v.  Blumenthal  (1913) 
143  N.  Y.  Supp.  1056;  Donnelly  v. 
Poliakoff  (1913)  79  Misc.  250,  139  N. 
Y.  Supp.  999 ;  DeWitt  Allen  Auto  Co. 
V.  Canavan  (1909)  113  N.  Y.  Supp. 
1002;  Murphy  v.  New  York  City  R.  Co. 
(1908)  58  Misc.  237,  108  N.  Y.  Supp. 
1021 ;  Bondy  v.  New  York  City  R.  Co. 
(1907)  56  Misc.  602,  107  N.  Y.  Supp. 
31;  Foley  v.  Forty-Second  Street  M. 
&  St.  N.  Ave.  R.  Co.  (1906)  52  Misc. 
188,  101 N.  Y.  Supp.  780;  A.  Buchanan's 
Sons  V.  Cranford  Co.  (1906)  112  App. 
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Div.  278,  98  N.  Y.  Supp.  378;  Reid  v. 
New  York  City  R.  Co.  (1905)  93  N.  Y. 
Supp.  533;  Moore  v.  Metropolitan 
Street  R.  Co.  (1903)  84  App,  Div.  613, 
82  N.  Y.  Supp.  778;  Volkmar  v.  Third 
Ave.  R.  Co.  (1899)  28  Misc.  141,  58 
N.  Y.  Supp.  1021;  Albert  v.  Bleecker 
Street  &  C.  R.  Co.  (1868)  2  Daly,  389; 
Ryan  v.  Lewis  (1875)  5  Thomp.  &  C. 
662. 

South  Dakota. — Overpeck  v.  Rapid 
City  (1901)  14  S.  D.  507,  85  N.  W.  990, 
10  Am.  Neg.  Rep.  489. 

Tennessee.  —  Perkins  v.  Brown 
(1915)  132  Tenn.  294,  L.R.A.1915F, 
723,  177  S.  W.  1158,  Ann.  Caa.  1917A, 
124. 

Texas. — Galveston  Houston  Electric 
R.  Co.  V.  English  (1915)  —  Tex.  Civ. 
App.  — ,  178  S.  W.  666. 

Vermont. — Wheeler  v.  Townshend 
(1869)  42  Vt.  15. 

Canada. — Armstrong  Cartage  Co.  v. 
Peel  County  (1913)  49  Can.  L.  J.  336, 
40  Ont.  Week.  N.  1031,  24  Ont.  Week. 
Rep.  372,  10  D.  L.  R.  169. 

And  see  the  reported  case  (Louis* 

VILLE  &  INTERURBAN  R.  CO.  V.  SCHUES- 

TER,  ante,  1344). 

In  McLaughlin  v.  Bangor  (1870)  68 
Me.  398,  the  general  rule  was  stated 
as  follows :  'Tn  actions  for  injuries  to 
personal  property,  the  rule  of  dam- 
ages, where  no  circumstances  of  ag- 
gravation are  shown,  is  the  difference 
in  the  value  of  the  article  before  and 
after  the  injury.  If  the  article  is 
wholly  destroyed,  its  fair  market  value 
at  the  time  of.  its  destruction,  and  a 
sum  equal  to  lawful  interest  from  that 
time  to  the  time  of  the  assessment  of 
the  damages,  make  up  the  amount 
which  the  plaintiff  is  entitled  to  recov- 
er. If  the  article  is  only  partially  de- 
stroyed, and  the  plaintiff  retains  it, 
the  amount  which  he  is  entitled  to 
recover  is  the  difference  between  the 
value  of  the  article  before  it  was  in- 
jured, and  its  value  in  its  injured  con- 
dition. To  this  amount  may  be  added 
a  sum  equal  to  interest  from  the  time 
of  the  injury  to  the  time  of  rendering 
the  verdict.  But  .  .  .  nothing  can 
properly  be  added  for  loss  of  the  use 
of  the  article.  .  .  .  Such  damages 
are  very  uncertain.  They  are  not  nec- 
essarily a  direct  result  of  the  injury, 
for  the  plaintiff  may  have  had  no  oc- 


casion to  use  the  article,  or  may  have 
been  able  to  supply  himself  with  an- 
other equally  convenient  at  little  or 
no  expense.  They  are,  at  most,  not 
direct,  but  uncertain  and  consequen- 
tial, and  to  entitle  a  party  to  recover 
such  damages  in  any  case,  he  ought  to 
be  required  to  declare  for  them,  that 
the  other  party  may  have  notice  of  the 
claim  and  be  prepared  to  meet  it." 

In  Latham  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  (1911)  164  111.  App.  559,  the 
general  rule  was  thus  stated:  "When 
personal  property  has  been  injured  by 
the  negligence  of  another,  and  can  be 
repaired,  the  proper  measure  of  dam- 
ages is  the  cost  of  the  repairs  and 
the  value  of  the  loss  of  the  use  of  it 
while  it  is  being  repaired.  If  the 
property  cannot  be  repaired,  then  the 
measure  of  damages  is  the  difference 
between  the  market  value,  of  the  prop- 
erty before  the  injury  and  the  value 
of  the  wreckage." 

In  an  action  to  recover  damages  for 
injuries  claimed  to  have  been  caused 
to  a  horse,  buggy,  and  harness  by  the 
horse  and  buggy  falling  into  an  open 
gas  trench  in  one  of  the  public  streets 
of  the  defendant  city,  it  was  held  that 
the  plaintiff  was  entitled  to  recover 
such  an  amount  as  would  compensate 
him  for  all  loss  which  directly  resulted 
from  the  wrong  done  him.  Overpeck 
V.  Rapid  City  (S.  D.)  supra. 

The  foregoing  rule,  however,  is  sub- 
ject to  the  provision  that,  if  the  in- 
jury is  capable  of  repair  at  an  expense 
less  than  the  diminution  in  value  of 
the  property  as  injured,  the  damage  is 
limited  to  the  cost  of  making  the  re- 
pairs. Cook  V.  Packard  Motor  Car  Co. 
(Conn.)   supra. 

In  Crossen  v.  Chicago  &  J.  Electric 
R.  Co.  (1910)  158  IlL  App.  42,  the 
court  said:  "Appellee,  if  he  was  en- 
titled to  recover,  was  entitled  to  com- 
pensatory damages  for  the  injury, 
but  he  had  no  right  to  speculate  at 
the  expense  of  appellant  in  repairing 
the  machine,  and,  after  once  repairing 
it,  tear  it  in  pieces  and  rebuild  it  be- 
cause of  his  own  mistake,  or  to  make 
repairs  at  an  expense  greater  than  the 
value  of  the  machine  after  it  was  re- 
paired. He  did  not  have  the  right  to 
introduce   evidence   concerning   both 
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measures  of  damagres  without  inform- 
ing the  jury  in  some  way,  so  they 
would  not  be  misled,  that  they  could 
only  allow  damages  by  one  of  the 
measures,  and  that  measure  must  be 
the  one  which  was  the  least  burden- 
some to  appellant." 

When  the  property  cannot  be  re- 
paired, the  measure  of  damages  is  the 
difference  between  the  market  value 
of  the  property  before  injury  and  the 
value  of  the  wreckage.  Cook  v.  Pack- 
ard Motor  Car  Co.  (1914)  88  Conn. 
590,  L.R.A.1915C,  319,  92  Atl.  413; 
Crossen  v.  Chicago  &  J.  Electric  R.  Co. 
and  Latham  v.  Cleveland,  C.  C.  &  St.  L. 
R.  C.  (HI.)  supra;  Schulte  v.  Louisville 
&  N.  R.  Co.  (1908)  128  Ky,  627,  108 
S.  W.  941;  Weick  v.  Dougherty  (1901) 
139  Ky.  528,  3  L.R.A.(N.S.)  848,  90 
S.  W.  966;  Churchman  v.  Kansas  City 
(1891)  44  Mo.  App.  665;  Reis  v.  Long 
Island  R.  Co.  (1903)  88  App.  Div.  611, 
84  N.  Y.  Supp.  881;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Matula  (1892)  —  Tex. 
— ,  19  S.  W.  376.  And  see  the  reported 
case  (Louisville  &  Interurban  R.  Co. 
V.  ScHUESTER,  ante,  1344) . 

The  value  of  property  for  which 
there  is  no  market  is  evidenced  by  its 
cost,  and  its  condition  at  the  time  of 
its  destruction.  Union  Pacific  D.  &  G. 
R.  Co.  V.  Williams  (1893)  3  Colo,  App. 
626,  34  Pac.  731.  In  that  case,  an  ac- 
tion against  a  railroad  for  the  destruc- 
tion of  a  wagon  and  two  horses,  ob- 
jection was  made  to  the  testimony  of 
certain  witnesses  as  to  their  value. 
The  court,  in  holding  the  testimony 
competent,  said:  "The  horses  and 
wagon  had  been  used  for  some  time. 
There  was  no  general  market  for  sec- 
ond-hand articles  of  that  description. 
There  was  no  place  in  the  vicinity 
where  they  were  bought  and  sold.  Ap- 
pellee had  them  for  his  own  use.  The 
only  way  to  sell  them  was  to  find  a 
man  who  wanted  them.  They  had  a 
value,  notwithstanding  there  was  no 
market  for  them.  It  will  not  do  to  say 
that  because  such  things  are  not 
bought  and  sold  in  the  market,  and  a 
market  value  is,  therefore,  not  sus- 
ceptible of  proof,  they  can  be  de- 
stroyed, and  the  owner  receive  nothing 
for  them.  The  witnesses  were  men 
who  bought  and  used  such  things  in 


their  business  of  farming,  and  based 
their  judgment  on  their  practical 
knowledge;  the  original  cost  of  the 
articles,  the  amount  of  use  to  which 
they  had  been  subjected,  and  their 
condition  at  the  time,  were  taken  into 
consideration,  and  in  this  way  the  wit- 
nesses reached  an  estimate  of  their 
value.  We  are  not  disposed  to  say 
that,  because  there  was  no  market 
value  which  could  be  proved,  there- 
fore appellee  should  repover  nothing; 
and  in  the  absence  of  such  proof,  for 
the  reason  that  it  could  not  be  made, 
we  think  that  the  testimony  which 
was  given  was  competent  and  proper 
for  the  purpose  for  which  it  was  of- 
fered." 

In  Southern  R.  Co.  v.  Kentucky  Gro- 
cery Go.  (1915)  166  Ky.  96,  178  S.  W. 
1162,  the  value  of  property  damaged 
and  stolen  at  the  time  of  the  destruc- 
tion of  a  vehicle  was  allowed,  the 
court  saying :  'The  evidence  discloses 
•that  the  truck  was  struck  by  the  loco- 
motive and  overturned  and  carried  up 
the  track  for  some  distance;  that  the 
truck  was  being  operated  by  two  col- 
ored men,  and  one  of  these  was  car- 
ried up  the  track  along  with  the  truck; 
that  such  of  the  groceries  as  were  not 
actually  destroyed  were  picked  up  by 
spectators.  Appellants  suggest  in  this 
connection  the  application  of  the 
familiar  doctrine  of  the  duty  of  the 
injured  person  to  minimize  the  dam- 
ages; but  in  view  of  the  undoubted 
mental  condition  of  the  two  colored 
men,  and  the  further  fact  that  appel- 
lants had  a  train  crew  present,  we 
think  the  suggestion  is,  at  least,  un- 
kind. Under  the  facts  shown,  appellee 
is  entitled  to  recover  as  for  a  total 
destruction  of  the  groceries." 

See,  to  the  same  effect,  Brauer  v. 
New  York,  C.  &  H.  R.  R.  Co.  (1918) 
91  N.  J.  L.  190,  103  Atl.  166,  reported 
in  1  A.L.R.  734,  with  a  note  on  '^Lia- 
bility for  property  lost  or  stolen  at 
the  time  of  a  personal  injury." 

JI,  Particular  elements. 

a.  Repairs, 

When  a  commercial  vehicle  which 
has  been  injured  may  be  repaired,  if 
the  repairs  will  substantially  restore 
it  to  its  former  condition  the  cost  of 
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such  repairs  will  ordinarily  furnish 
the  proper  measure  of  the  loss.  Cook 
V.  Packard  Motor  Car  Co.  (1914)  88 
Conn.  590,  L.R.A.1915C,  319,  92  AtL 
413;  Lawndale  Steam  Dye  Works  v. 
Chicago  Daily  News  Co.  (1914)  189 
III.  App.  565;  Latham  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  (1911)  164  lU.  App. 
559;  Crossen  v.  Chicago  &  J.  Electric 
R.  Co.  (1910)  158  111.  App.  42;  Berry 
V.  Campbell  (1905)  118  111.  App.  646; 
Travis  v.  Pierson  (1892)  43  111.  App. 
579;  McLaughlin  v.  Bangor  (1870)  58 
Me.  398;  Armstrong  Cartage  Co.  v. 
Peel  County  (1913)  49  Can.  L.  J.  336, 
40  Ont.  Week.  N.  lOai,  24  Ont.  Week. 
Rep.  372,  10  D.  L.  R.  169. 

In  Southern  R.  Co.  v.  Kentucky  Gro- 
cery Co.  (1915)  166  Ky.  94,  178  S.  W.  . 
1162,  the  general  rule  was  stated  as 
follows:.  "Where  an  injury  to  per- 
sonal property  does  not  effect  its  de- 
struction, that  is,  where  it  is  suscepti- 
ble of  repair,  the  measure  of  damages 
is  the  difference  between  the  market 
value  of  the  property  immediately  be- 
fore the  injury  at  the  place  thereof, 
and  its  reasonable  market  value  imme- 
diately after  the  injury  at  the  place 
thereof.  Evidence  of  the  reasonable 
value  of  such  repairs,  made  necessary 
by  the  injury,  as  were  required  to 
place  the  property  in  usable  condition, 
as  well  as  evidence  of  its  reasonable 
market  value  when  repaired,  is  com- 
petent as  bearing  on  the  reasonable 
market  value  of  the  machine  imme- 
diately after  the  injury.  But  if  the 
property  should  be  rendered,  by  rea- 
son of  the  repairs,  more  valuable  than 
it  was  before  the  injury,  then,  of 
course,  the  full  expenditure  for  re- 
pairs should  not  be  at  the  expense  of 
the  defendant.  On  the  other  hand,  if, 
by  reason  of  the  injury,  the  property 
has  been  rendered  incapable  of  being 
made,  by  repairing  it,  as  valuable  as 
it  was  immediately  before  the  injury, 
the  plaintiff  should  not  be  required  to 
lose  this  deterioration.  The  instruc- 
tion complained  of  also  fails  to  inform 
the  jury  concerning  the  proper  method 
of  fixing  the  compensation  for  the  loss 
of  the  use  of  the  machine.  The  rule 
is  that  where  an  injury  to  personal 
property    necessarily    results    in    the 


loss  of  the  use  of  the  property  while 
it  is  being  repaired,  the  owner  may  al- 
so recover  the  reasonable  value  of  its 
use  during  a  period  reasonably  nec- 
essary to  effect  such  repairs,  made 
necessary  by  the  injury,  as  were  re- 
quired to  place  the  property  in  a  con- 
dition equal  to,  but  not  better,  than 
that  in  which  it  was  immediately  prior 
to  the  injury.  In  this  case,  the  proper- 
ty being  an  automobile  truck,  the 
criterion  is  the  reasonable  net  rental 
value  upon  the  market  in  Louisville  of 
the  truck  in  question,  or  of  other 
trucks  of  like  capacity  and  equal  per- 
formance, the  lessee  furnishing  driver 
and  bearing  all  such  other  expenses 
as  the  owner  himself  would  have  to 
bear  in  the  operation  of  his  own  car." 
In  Gilwee  v.  Pabst  Brewing  Co. 
(1917)  195  Mo.  App.  487,  198  S.  W. 
886,  an  action  for  injury  to  an  auto- 
mobile, the  court  held  to  be  erroneous 
an  instruction  that,  if  the  jury  found 
for  plaintiff,  they  might  allow  him  the 
difference  between  the  reasonable 
market  value  of  the  car  just  before 
the  accident  and  immediately  there- 
after; also  all  reasonable  expenses  in- 
curred by  the  plaintiff  in  a  reasonable 
effort  to  preserve  or  restore  tie  prop- 
erty injured.  The  court  said:  "In 
measuring  the  damages  to  an  auto- 
mobile, the  basic  rule  is  just  compen- 
sation for  the  actual  loss  sustained, 
and,  therefore,  plaintiff  was  not  en- 
titled to  recover  for  the  difference  in 
the  market  value  of  the  car  imme- 
diately before  the  accident  and  imme- 
diately thereafter,  and,  in  addition, 
the  cost  of  repairing  the  automobile  so 
as  to  make  it,  as  near  as  possible,  as 
good  a  car  as  it  was  before  the  acci- 
dent; for  to  permit  him  to  make  both 
of  such  recoveries  would  be  contrary 
to  the  rule  that  in  a  suit  for  damages 
one  cannot  be  compensated  twice  for 
the  same  loss.  Plaintiff  was  entitled 
to  recover  the  difference  in  the  rea- 
sonable market  value  of  the  automo- 
bile immediately  before  the  injury  and 
immediately  thereafter,  the  cost  of 
preserving  the  car,  and  loss  of  use,  if 
any,  of  the  car  for  a  reasonable  period 
of  time  until  it  could  be  repaired;  or 
for  a  reasonable  repair  bill  and  the 
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amount,  if  any,  of  the  deterioration  of 
the  repaired  car,  being  the  difference 
in  the  reasonable  market  value  of  the 
car  immediately  before  the  accident 
and  the  reasonable  market  value  of  the 
same  after  it  had  been  repaired,  and 
also  for  the  cost  of  preserving  the  car 
and  for  loss  of  use,  if  any,  of  the  same 
for  a  reasonable  period  of  time  while 
it  could  have  been  repaired,  but  he 
could  not  recover  for  both." 

The  amount  recovered  should  be 
only  the  actual  cost  value  of  the  nec- 
essary repairs.  Overpeck  v.  Rapid 
City  (1901)  14  S.  D.  507,  85  N.  W.  990, 
10  Am.  Neg.  Rep.  489,  wherein  it  was 
said:  "Presumptively,  at  least,  the 
difference  in  its  value  before  and  after 
it  was  injured  would  be  the  amount 
that  it  would  cost  to  repair  it,  and 
restore  it  to  its  former  condition." 

In  Volkmar  v.  Third  Ave.  R.  Co. 
(1899)  28  Misc.  141,  58  N,  Y.  Supp. 
1021,  wherein  it  appeared  that  the 
plaintiff's  coach  was  injured  by  a  col- 
lision with  a  cable  car,  the  court  said : 
"The  plaintiff  testified  specifically  as 
as  to  what  parts  of  the  coach  suffered 
in  the  collision,  and  how  much  he  paid 
for  each  item  of  repair.  But,  beyond 
the  mere  fact  of  the  amount  paid, 
there  is  no  evidence  of  the  value  of  the 
repairs,  or  that  the  sums  actually  ex- 
pended were  either  reasonable  or  nec- 
essary. Such  proof  has  been  held  to  be 
entirely  insufficient  to  afford  a  prop- 
er basis  upon  which  to  estimate  money 
damages.  Gumb  v.  Twenty-third 
Street  R.  Co.  (1889)  114  N.  Y.  411,  21 
N.  E.  993;  Kennedy  v.  McKone  (1896) 
10  App.  Div.  88,  41  N.  Y.  Supp.  782; 
Wyckoff  V.  Taylor  (1897)  13  App.  Div. . 
240,  42  N.  Y.  Supp.  31;  Schimpf  v. 
Sliter  (1892)  64  Hun  (N.  Y.)  463,  19 
N.  Y.  Supp.  644;  Lynch  v.  Kluber 
(1897)  20  Misc.  601,  46  N.  Y.  Supp. 
428.  Cost  of  repair  is  admissible  as 
an  element  tending  to  show  value,  but 
it  loses  its  probative  force  when  stand- 
ing alone,  and  must  be  supplemented 
by  testimony  that  such  cost  repre- 
sented the  reasonable  worth  of  the 
necessary  repair." 

In  Zellmer  v.  McTaigue  (1915)  170 
Iowa,  534,  153  N.  W.  77,  wherein  it 
appeared  that  the  plaintiff's  team  was 


struck  by  a  passing  automobile,  caus- 
ing the  horses  to  run  away  and  damag- 
ing the  wagon  and  harness,  the  court 
said :  ^'Without  any  description  of  the 
nature  and  kind  of  injury  done  to  the 
plaintiff's  wagon  and  harness,  he  was 
permitted  to  testify  over  objection  as 
to  what  he  paid  for  repairing  the  same. 
The  fact  that  he  was  put  to  expense 
and  that  he  paid,  or  became  obligated 
to  pay,  was  doubtless  a  material  in- 
quiry; but  his  measure  of  recovery 
was  not  what  he  paid  or  was  charged, 
but  the  reasonable  and  proper  charges 
for  such  repairs  as  were  necessitated 
by  reason  of  the  injury  to  the  prop- 
erty. The  court  instructed  that  he 
might  recover  fair  and  reasonable 
damages  for  the  injury  done;  but, 
aside  from  the  testimony  just  referred 
to,  there  was  no  proof  as  to  what  these 
were." 

In  Reid  v.  New  York  City  R.  Co. 
(1905)  93  N.  Y.  Supp.  633,  wherein  it 
appeared  that  the  plaintiff's  horse  and 
wagon  were  injured  in  a  collision  with 
a  street  car,  it  was  held  to  be  error 
to  permit  the  plaintiff  to  testify  what 
the  amount  of  the  repairs  was,  without 
showing  their  necessity  or  their  rea- 
sonable value. 

In  Travis  v.  Pierson  (1892)  43  111. 
App.  579,  on  the  item  of  repairs,  it  was 
held  that  what  is  reasonably  neces- 
sary for  the  owner  of  the  injured  vehi- 
cle to  pay,  and  what  he  does  pay,  in  or- 
der to  repair  the  injury,  in  the  meas- 
ure of  the  plaintiff's  damages. 

So  in  an  action  to  recover  damages 
as  a  result  of  a  collision  between  the 
defendant's  car  and  an  automobile 
owned  by  plaintiff,  it  was  held  that  the 
plaintiff  was  entitled  to  a  judgment 
for  the  expenses  necessarily  incurred 
by  her  for  repairs,  but  that  she  was  not 
entitled  to  recover  more  than  the  rea- 
sonable cost  of  such  repairs.  Galves- 
ton Houston  Electric  R.  Co.  v.  English 
(1915)  —  Tex.  Civ.  App.  — ,  178  S.  W. 
666,  wherein  the  court  said : '  "It  was 
incumbent  upon  him,  therefore,  to 
prove,  not  what  he  paid  to  others  for 
doing  the  work,  but  what  the  repairs 
were  reasonably  worth ;  and,  in  the  ab- 
sence of  such  proof,  the  jury  was  with- 
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out  a  competent  evidence  upon  which 
to  base  a  verdict." 

The  question  of  the  reasonable  cost 
of  repairs  was  also  discussed  in  Louis- 
ville &  N.  R.  Co.  V.  Mertz  (1907)  149 
Ala.  561,  43  So.  7,  wherein  the  court 
said :  'The  measure  of  damages  would 
be,  not  what  it  actually  cost»  but  what 
it  would  reasonably  cost  to  put  the 
property  in  such  condition  as  it  was 
before;  or  the  difference  in  value  of 
the  property  before  and  after  the  in- 
jury." 

In  Armstrong  Cartage  Co.  v.  Peel 
County  (1913)  49  Can.  L.  J.  336,  10 
D.  L.  R.  109,  40  Ont.  Week.  N.  1031,  24 
Ont.  Week.  Rep.  372,  it  was  held  to 
be  proper  to  allow  in  damages  the  cost 
of  repairs  necessitated  by  an  accident 
to  a  vehicle. 

If,  however,  the  repairs  will  not  ac- 
complish the  restoration  of  the  prop- 
erty to  its  former  condition,  then 
their  cost,  plus  the  diminution  in 
value  of  the  injured  property,  will  or- 
dinarily be  the  proper  measure  of 
damage.  Cook  v.  Packard  Motor  Car 
Ck).  (1914)  88  Conn.  590,  L.R.A.1915G, 
319,  92  Atl.  413 ;  Latham  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  (1911)  164  HI. 
App.  559;  Crossen  v.  Chicago  &  J. 
Electric  R.  Co.  (1910)  158  lU.  App.  42; 
Southern  R.  Co.  v.  Kentucky  Grocery 
Co.  (1915)  166  Ky.  94,  178  S.  W.  1162. 

On  the  other  hand,  it  has  been  held 
that  a  sum  for  a  depreciation  in  the 
value  of  the  property  after  repairs 
will  not  be  allowed.  Thus,  in  an  ac- 
tion for  damages  to  the  plaintiff's 
wagon,  caused  by  a  collision  with  the 
defendant's,  it  was  held  that  the  sum 
of  $10  actually  paid  for  repairs,  and 
an  additional  sum  of  $15  for  depre- 
ciation in  the  value  of  the  wagon  after 
being  repaired,  was  not  a  proper 
measure  of  damage.  The  court  said: 
"The  measure  of  damages  which  the 
plaintiff  was  entitled  to  recover,  if  he 
recovered  anything,  was  the  amount 
the  buggy  was  lessened  in  value  by 
reason  of  the  injury.  The  plaintiff 
could  not  cause  repairs  to  be  made  up- 
on it,  which  did  not  make  it  as  good  as 
it  was  before  the  injury,  and  then  re- 
cover, in  addition,  the  amount  the 
repairs  fell  short  of  making  it  as  val- 


uable as  before.  There  might  be  a 
controversy  as  to  the  manner  in  which 
the  work  was  done,  and  as  to  the  qual- 
ity of  the  material  used;  If  either  was 
defective,  the  defendant  would  be  ob- 
liged to  pay  more  than  the  amount 
that  would  compensate  plaintiff  for 
the  injury."  Ryan  v.  Lewis  (1875)  5 
Thomp.  &  C.  (N.  Y.)  662. 

But,  if  the  repairs  will  make  the 
property  more  valuable  than  it  was 
before  the  injury,  the  cost  of  the  re- 
pairs, less  the  increased  value,  will 
measure  the  loss.  Cook  v.  Packard 
Motor  Car  Co.  (Conn.)  supra. 

b.  Lo8s  of  use  or  rental  value. 

If,  in  addition  to  the  injury  to  a 
commercial  vehicle,  the  owner  has  lost 
its  use  for  a  period  of  time,  as,  for  ex- 
ample, during  the  process  of  repair^ 
he  is  entitled  to  the  value  of  the  use 
of  the  property  during  this  period. 

Connecticut. — Cook  v.  Packard  Mo- 
tor Car  Co.  (1914)  88  Conn.  590, 
L.R.A.1915C,  319,  92  Atl.  413;  Fritta 
v.  New  York  &  N.  E.  R.  Co.  (1893) 
62  Conn.  503,  26  Atl.  347. 

Illinois.  —  Lawndale  Steam  Dye 
Works  V.  Chicago  Daily  News  Co. 
(1914)  189  111.  App.  565;  Crossen  v. 
Chicago  &  J.  Electric  R.  Co.  (1910) 
158  111.  App.  42;  Travis  v.  Pierson 
(1892)  43  111.  App.  579. 

Indiana. — ^Horace  F.  Wood  Transfer 
Co.  V.  Shelton  (1913)  180  Ind.  273, 101 
N.  E.  718;  Shelbyville  Lateral  Branch 
R.  Co.  v.  Lewark  (1853)  4  Ind.  471. 

Kansas. — Monroe  v.  Lattin  (1881) 
25  Kan.  351. 

Kentucky. — See  the  reported  case 
(Louisville  &  Interurban  R.  Co.  v. 
SCHUESTER,  ante,  1344) . 

Maine.  —  McLaughlin  v.  Bangor 
(1870)  58  Me.  398. 

Missouri. — Gilwee  v,  Pabst  Brewing 
Co.  (1917)  195  Mo.  App.  487,  193  S.  W. 
886;  Hoffman  v.  Metropolitan  Street 
R.  Co.  (1892)  51  Mo.  App.  273 ;  Church- 
man V.  Kansas  City  (1891)  44  Mo. 
App.  665. 

New  York. — Donnelly  v.  Poliakoff 
(1913)  79  Misc.  250,  139  N.  Y.  Supp. 
999;  Moore  v.  Metropolitan  Street  R. 
Co.  (1903)  84  App.  Div.  613,  82  N.  Y. 
Supp.  778. 

Tennessee.  —  Perkins     v.     Brown 
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(1915)  132  Tenn.  294,  L.R.A.1915F, 
723,  177  S.  W.  1158,  Ann.  Gas.  1917A, 
124. 

Vermont. — Wheeler  v.  Townshend 
(1869)  42  Vt.  15. 

"What  is  the  proper  rule  of  damages 
in  actions  as  they  come  before  the 
courts  from  time  to  time  is  often  dif- 
ficult to  solve,  and  has  received  con- 
siderable attention  from  the  courts. 
In  Allen  v.  Fox  (1873)  51  N.  Y.  562, 
10  Am.  Rep.  641,  Earl,  C,  reviews  the 
oases  at  length,  and  in  an  able  opinion, 
concurred  in  by  the  whole  court, 
comes  to  the  conclusion  that,  where 
personal  property  has  what  he  de- 
nominated a  usable  value,  the  value 
of  its  use  during  the  time  of  the  deten- 
tion is  a  proper  item  of  damages  in  an 
action  to  recover  its  possession." 
Moore  v.  Metropolitan  Street  R.  Co. 
(N.  Y.)  supra. 

In  Fritts  v.  New  York  &  N.  E.  R.  Co. 
(1893)  62  Conn.  503,  26  Atl.  347,  the 
general  rule  as  to  loss  of  use  is  thus 
stated:  "Where  personal  property  is 
injured  and  not  destroyed,  the  value 
of  the  use  during  the  time  that  the 
owner  is  necessarily  deprived  of  it 
may  be  recovered." 

In  A.  Buchanan's  Sons  v.  Cranford 
Co.  (1906)  112  App.  Div.  278,  98  N.  Y. 
Supp.  378,  it  appeared  that  the  horse 
and  wagon  of  the  plaintiff,  while  be- 
ing driven  through  a  city  street,  were 
injured  by  the  negligence  of  the  de- 
fendant in  operating  a  steam  roller, 
and  it  was  held  that  the  court  was  not 
in  error  in  admitting  testimony  of 
usable  value  during  the  period  the 
owner  was  deprived  of  the  use  of  his 
property,  by  reason  of  the  injuries 
sustained. 

In  Wheeler  v.  Townshend  (1869)  42 
Vt.  15,  it  was  held  that  where  a  wagon 
was  injured  by  a  defect  in  a  highway 
and  the  plaintiffs  proved  a  loss  of  the 
use  of  the  wagon  while  undergoing 
repairs,  a  verdict  which  included  dam- 
ages as  for  the  loss  of  use  was  cor- 
rect, and  would  not  be  disturbed. 

In  Berry  v.  Campbell  (1905)  118  111. 
App.  646,  wherein  it  appeared  that  a 
hired  buggy  was  injured,  it  was  held 
that*  the  correct  measure  of  damages 
for  an  injury  to  such  property^  if  it 
can  be  repaired,  is  the  cost  of  making 


the  repairs,  and  the  value  of  the  use 
during  the  time  the  owner  is  necessa- 
rily deprived  of  it. 

So,  in  Lawndale  Steam  Dye  Works 
V.  Chicago  Daily  News  Co.  (111.) 
supra,  an  action  for  injuries  to  an 
automobile,  caused  by  a  collision  with 
a  motor  truck,  the  proper  measure  of 
damages  was  held  to  be  the  cost  of 
the  repairs  necessary  to  be  made  and 
a  reasonable  sum  for  the  loss  of  the 
use  of  it  while  being  repaired. 

Damages  for  being  deprived  of  the 
use  of  a  motor  truck,  which  is  injured 
by  the  negligence  of  the  defendant* 
may  be  recovered,  and  are  measured 
by  the  cost  of  hiring  teams  during  the 
time  the  repairs  are  being  made. 
Armstrong  Cartage  Co.  v.  Peel  County 
(1913)  49  Can.  L.  J.  336,  10  D.  L.  R. 
169,  40  Ont.  Week.  N.  1031,  24  Ont 
Week.  Rep.  372. 

In  Goldshear  v.  Blank  (1918)  168  N. 
Y.  Supp.  628,  an  action  "for  damages 
to  a  motor  car  owned  by  the  plaintiff 
and  operated  by  his  chauffeur  for  hire, 
caused  by  being  struck  by  another  mo- 
tor car  owned  and  operated  by  the  de- 
fendant," the  court  said :  "One  of  the 
questions  for  decision  concerns  an 
item  of  damages  for  loss  of  usable 
value.  The  plaintiff  hired  a  taxicab 
to  take  the  place  of  the  one  injured, 
while  it  was  being  repaired,  and  paid 
for  the  use  of  such  hired  car  $10  per 
day  for  eighteen  days,  and  said  sum 
of  $180  was  allowed  by  the  trial  jus- 
tice and  included  in  the  judgrment.  It 
is  conceded  that  in  hiring  the  car  the 
sum  of  $10  per  day  paid  by  the  plain- 
tiff included  the  gasolene  used  by  the 
car,  which  cost  approximately  $2  per 
day;  also  the  oil,  storage,  tires,  gen- 
eral wear,  and  repairs.  It  is  clear  that 
loss  of  usable  value  is  a  proper  item 
of  damage.  Cardozo  v.  Bloomingdale 
(1913)  79  Misc.  605,  140  N.  Y.  Supp. 
377;  Universal  Taximeter  Cab  Co.  v. 
Blumenthal  (1913)  143  N.  Y.  Supp. 
1056.  Where  a  car  is  hired,  and  the 
person  hiring  the  same  is  under  the 
same  expense  as  he  would  be  if  operat- 
ing his  o,wn  car,  then,  of  course,  the 
true  measure  of  damage  for  loss  of 
usable  value  would  be  the  cost  of  hir- 
ing such  a  machine  in  the  market  for 
the  period  during  which  such  person 
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was  deprived  of  the  use  of  his  own 
car;  but  in  the  instant  case  it  is  con- 
ceded that  the  price  paid  included  the 
entire  cost  of  the  upkeep  of  the  car, 
and  hence  the  plaintiff  was  not  dam- 
aged the  full  amount  paid  for  the  hire 
of  the  car." 

In  Horace  P.  Wood  Transfer  Co.  v. 
Shelton  (1913)  180  Ind.  273,  101  N.  E. 
718,  an  action  to  recover  damages  al- 
leged to  have  been  sustained  by  rea- 
son of  the  collision  of  a  taxicab  owned 
by  appellant,  with  a  team  belonging  to 
appellees,  the  court  said:  "Complaint 
is  .  .  .  made  of  the  admission  in 
evidence  of  certain  statements  by  ap- 
pellee ...  as  to  the  length  of  time 
he  and  his  partner,  appellee  .  .  . 
were  deprived  of  the  use  of  the  car- 
riage which  was  damaged  and  the  loss 
sustained  by  reason  thereof.  The  wit^ 
ness  stated  that  they  were  deprived 
of  the  use  of  the  carriage  about  two 
months;  that  during  that  time  they 
had  daily  use  for  the  team  in  their 
business, — ^that  of  funeral  directors 
and  carriage  transfer, — and  were  ob- 
liged to  hire  another  team  to  replace 
the  one  damaged;  that  the  team  was 
bringing  in  from  five  to  seven  dollars 
a  day  at  the  time  of  the  accident,  and 
that  appellees  lost  about  $250  by  being 
deprived  of  its  use.  The  admission 
of  this  evidence  is  not  open  to  appel- 
lant's objection  that  it  sought  to  set 
up  speculative  profits  which  might 
have  been  derived  from  the  use  of  the 
injured  vehicle.  The^  statements  of 
the  witness  tended  to  show  probable 
profits  which  might  have  been  re- 
ceived, and  they  were  admissible  in 
evidence,  not  as  the  measure  of  dam- 
ages, but  to  aid  the  jury  in  estimating 
damages."  It  was  further  held  that 
an  instruction  that  the  jury  "might 
consider  'whether  the  plaintiffs  were, 
for  any  period  of  time,  deprived  of  the 
use  of  said  horse  and  cab  by  reason 
of  any  injury  sustained  by  said  horse 
and  cab  in  said  collision,  and  the  rea- 
sonable value  for  the  use  of  said  cab 
and  horse  during  said  period  of  time, 
all  as  shown  by  the  evidence  in  the 
cause,'  .  .  ."  was  manifestly  not 
open  to  appellant's  objection  that  it 
permitted  the  jury  to  assess  damages 
-for  such  speculative  loss  as  might  ac- 


crue in  the  future  by  reason  of  the 
lessened  value  of  the  injured  horse 
and  cab,  the  court  said:  "Fairly  in- 
terpreted, and  specially  when  consid- 
ered in  the  light  of  all  the  evidence 
given  on  the  trial,  this  instruction 
simply  told  the  jury  that  in  determin- 
ing the  question  of  damages,  if  any,  it 
might  consider  the  reasonable  value 
of  the  use  of  the  cab  and  horse  during 
the  period  necessary  in  which  to  re- 
pair the  injuries  caused  by  the  colli- 
sion. There  was  no  evidence  before 
the  jury  of  any  loss  which  was  not 
past,  certain,  and  known  at  the  time 
of  trial)  nor  does  the  verdict  indicate 
that  the  jury  made  other  than  fair 
compensation  to  appellees  for  the  loss 
actually  sustained  by  them.  While  it 
is  true  that  af»pellees  would  not  have 
been  permitted  to  recover  for  specula- 
tive or  remote  damages  which  might 
be  sustained  by  them,  it  is  equally  true 
that  a  judgment  cannot  be  reversed 
for  ethereal  and  imaginary  errors  in 
the  instructions  given  to  the  jury." 

Where  a  horse  was  injured  and  the 
harness  and  buggy  damaged  by  the 
negligence  of  one  to  whom  the  team 
had  been  hired,  it  was  held  that  the 
damages  to  the  buggy  and  harness 
were  the  difference  in  value  of  the 
property  before  the  injury  and  after 
the  repairs,  with  the  reasonable  cost 
of  such  repairs,  and  value  of  use  dur- 
ing the  repairs,  provided  the  damages 
do  not  exceed  the  value  of  the  proper- 
ty, the  court  saying:  "The  difference 
in  the  value  of  the  horse  before  and 
after  reasonable  treatment,  with  the 
expense  of  the  treatment,  and  the  value 
of  the  use  during  the  treatment,  all 
not  to  exceed  the  value  of  the  animal, 
is  a  correct  mode  of  measuring  the 
damage  for  the  injury  to  the  horse." 
Monroe  v.  Lattin  (1881)  25  Kan.  351. 

In  Shelbyville  Lateral  Branch  R.  Co. 
V.  Lewark  (1853)  4  Ind.  471,  it  ap- 
peared that  the  defendant  came  to  the 
plaintiff's  depot  for  the  purpose  of 
hauling  therefrom  a  wagonload  of 
store  goods;  that  he  was  directed  by 
one  who  had  charge  of  the  depot  as 
agent  of  the  plaintiffs  to  back  his 
wagon  up  to  the  southeast  corner  of 
said  depot.  He  accordingly  did  so. 
The  wagon  then  stood  upon  one  of  the 
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sidetracks  or  switches  of  said  rail- 
road. While  he  was  engaged  in  load- 
ing it  from  the  depots  several  burthen 
cars  were  run  off  the  main  track  of  the 
road  onto  the  switch  where  the  wagon 
was  standing.  These  cars  ran  against 
and  into  said  wagon  and  injured  it. 
It  was  held  that  the  plaintiff  had  a 
right  "to  recover  the  value  of  the 
damage  done  to  his  wagon,  for  the 
loss  of  the  trip  in  which  he  was  en- 
gaged, and  for  the  loss  of  the  use  of 
the  wagon  till,  by  proper  diligence,  he 
could  get  it  repaired." 

In  Hoffman  v.  Metropolitan  Street 
R.  Co.  (1892)  51  Mo.  App.  273,  the 
court  held  not  to  be  erroneous  an  in- 
struction to  assess  the  damages  "at 
such  sum  as  you  believe,  from  the 
evidence,  represents  th^  difference  be- 
tween the  value  of  his  wagon  imme- 
diately before  and  immediately  after 
the  collision,  and  a  reasonable  sum 
for  the  loss  of  use  of  same  (if  any), 
for  a  reasonable  period  of  time,  as 
shown  by  the  evidence  in  the  case, 
necessary  to  repair  the  same;  in  all, 
not  to  exceed  the  amount  claimed  in 
the  complaint."  The  court  further 
said:  "The  rule  is  elemental  that, 
when  the  defendant  wrongfully  in- 
jures the  plaintiff's  chattel,  the  meas- 
ure of  damages  is  the  average  or  usual 
value  of  the  chattel  during  the  time 
the  plaintiff  loses  the  use  of  it." 

In  Donnelly  v.  Poliakoff  (1913)  79 
Misc.  250,  139  N.  Y.  Supp.  999,  the 
plaintiff  recovered  a  judgment  for 
damages  sustained  by  reason  of  a  col- 
lision between  his  automobile  and  a 
truck  owned  by  the  defendant.  In  re- 
versing this  judgment,  the  court  said : 
"These  damages  include  not  only  the 
cost  of  repairs,  but  also  a  sum  allowed 
for  deprivation  of  the  use  of  the  auto- 
mobile during  the  time  required  for 
these  repairs.  It  appears  that  the 
automobile  was  used  in  the  plaintiff's 
business,  but  it  does  not  appear  in 
what  manner  it  was  used  nor  what 
profits  were  derived  from  its  use.  It 
further  appears  that  while  the  auto- 
mobile was  in  the  repair  shop  the 
plaintiff  hired  no  other  automobile, 
but  used  a  second  automobile  belong- 
ing to  himself.  I  do  not  think  that, 
under  these  circumstances,  any  dam- 


ages for  the  deprivation  of  the  use 
of  the  automobile  can  be  allowed.  A 
judgment  for  damages  must  be  based 
upon  definite  proof,  and  not  upon  con- 
jecture. Where  an  automobile  has 
been  injured,  the  court  can  award 
damages  for  the  deprivation  of  its 
use  while  it  was  in  the  repair  shop 
only  where  it  is  shown  that  the  auto- 
mobile was  used  for  a  business  pur- 
pose, or  that  another  vehicle  was 
hired  to  take  its  place.  Bondy  v.  New 
York  City  R.  Co.  (1907)  56  Misc.  602, 
107  N.  Y.  Supp.  31;  Foley  v.  Forty- 
Second  Street  M.  &  St.  N.  Ave.  R.  Co. 
(1906)  52  Misc.  183,  101  N.  Y.  Supp. 
780.  There  is  no  claim  here  that  any 
other  vehicle  was  hired  to  take  its 
place,  and  the  judgment,  therefore, 
must  stand  or  fall  upon  the  proof  that 
it  was  used  in  the  plaintiff's  business. 
If  damages  are  awarded  because  the 
plaintiff  was  deprived  of  the  use  of 
the  automobile  in  his  business,  these 
damages  must,  of  course,  be  based 
upon  an  estimate  of  loss  to  his  busi- 
ness. There  is,  however,  in  this  case 
no  claim  that  the  business  has  suf- 
fered any  loss ;  in  fact,  it  affirmatively 
appears  that  the  plaintiff  suffered  no 
loss  in  his  business,  for  he  had  an- 
other automobile  which  he  could  use 
in  place  of  the  injured  automobile." 

But  see  Murphy  v.  New  York  City 
R.  Co.  (1908)  68  Misc.  237,  108  N.  Y. 
Supp.  1021,  wherein  it  was  held  that 
the  rental  value  of  an  automobile  dur- 
ing the  time  the  plaintiff's  was  being 
repaired,  unless  he  used  another  or 
shows  that  he  had  need  of  one,  is  not 
an  element  of  damages. 

Where  there  is  no  evidence  to  show 
that  the  plaintiff  used  his  automobile 
for  any  business  purpose,  the  infer- 
ence is  deducible  that  he  used  it  for 
his  pleasure  and  recreation,  and  dam- 
ages which  included  an  item  for  the 
loss  of  use  of  the  automobile  are  not 
allowable.  Foley  v.  Forty-Second 
Street  M.  &  St.  N.  Ave.  R.  Co.  (N.  Y.) 
supra. 

Likewise  it  has  been  held  that  tes- 
timony as  to  the  rental  value  of  an 
automobile  during  the  time  the  plain- 
tiff's was  being  repaired,  where  he  did 
not  show  that  he  had  need  of  one,  is 
not  admissible  as  an  element  of  dam- 
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ages.  Murphy  v.  New  York  City  R. 
Co.  (N.  Y.)  supra.  But  Bischoff,  J., 
concurring,  said:  "But  for  purposes 
of  the  new  trial,  it  may  be  noted  that 
the  plaintiff,  if  deprived  of  the  usable 
value  of  his  automobile  for  a  time 
through  the  defendant's  negligence, 
would  be  entitled  to  compensation  for 
the  loss,  notwithstanding  that  he  did 
not  actually  procure  another  auto- 
mobile, by  hire,  during  th^  interval 
(Volkmar  v.  Third  Ave.  R.  Co.  (1899) 
•  28  Misc.  141,  58  N.  Y.  Supp.  1021; 
Allen  v.  Fox  (1873)  51  N.  Y.  562,  10 
Am.  Rep.  641 ;  Mailler  v.  Express  Pro- 
peller Line  (1874)  61  N.  Y.  816; 
Whitehall  Transp.  Co.  v.  New  Jersey 
S.  B.  Co.  (1872)  51  N.  Y.  369;  Jackspn 
Architectural  Iron  Works  v.  Hurlburt 
(1899)  158  N.  Y.  40,  70  Am.  St.  Rep. 
432,  52  N.  E.  665;  Schalscha  v.  Third 
Ave.  R.  Co.  (1896)  19  Misc.  141,  43 
N.  Y.  Supp.  251,  1  Am.  Neg.  Rep.  330), 
and  although  the  use  of  the  thing  in- 
jured may  have  been  for  pleasure 
wholly,  and  not  for  profit  (Wellmau 
V.  Miner  (1897)  19  Misc.  644,  44  N.  Y. 
Supp.  417,  2  Am.  Neg.  Rep.  218)." 

See  also  Bondy  v.  New  York  City  R. 
Co.  (N.  Y.)  supra,  an  action  for  dam- 
ages to  an  automobile  by  collision 
with  a  street  car,  wherein  it  was  held 
that  a  verdict  which  includes  a  rental 
value  during  the  time  the  machine 
was  undergoing  repairs  cannot  be  sus- 
tained,' where  it  appeared  that  the 
owner  used  it  for  "healthy  purposes 
and  pleasure." 

The  loss  of  use  may  be  determined 
by  the  rental,  or,  as  it  is  sometimes 
called,  the  "usable"  value  of  the  prop- 
erty. Cook  V.  Packard  Motor  Car  Co. 
(1914)  88  Conn.  590,  L.R.A.1915C,  319, 
92  AtU  413^  Trout  Auto  Livery  Co.  v. 
People's  Gas  Light  &  Coke  Co.  (1912) 
168  111.  App.  56;  Naughton  Mulgrew 
Motor  Co.  V.  Westchester  Fish  Co.  105 
Misc.  595,  173  N.  Y.  Supp.  437;  Gold- 
shear  V.  Blank  (1918)  168  N.  Y.  Supp. 
€28;  De  Witt  Allen  Auto  Co.  v.  Cana- 
van  (1909)  113  N.  Y.  Supp.  1002; 
Bondy  v.  New  York  City  R.  Co.  (N.  Y.) 
supra;  A.  Buchanan's  Sons  v.  Cran- 
ford  Co.  (1906)  112  App.  Div.  278,  98 
N.  Y.  Supp.  378;  Volkmar  v.  Third 
Ave.  R.  Co.  (N.  Y.)  supra ;  Perkins  v. 
Brown   (1915)   132  Tenn.  294,  L.R.A. 


1915F,  723,  177  S.  W.  H58,  Ann.  Cas. 
1917A,  124.  And  see  the  reported  case 
(Louisville  &  Interurban  R.  Co.  v. 
SCHUESTER,  ante,  1344). 

"Whether  the  two  terms,  'rental 
value'  and  'usable  value,'  may  be  treat- 
ed as  equivalent  terms  when  applied 
to  personal  property  so  detained,  is  a 
matter  on  which  the  authorities  seem 
to  differ.  The  Connecticut  court  in 
Cook  V.  Packard  Motor  Car  Co.  (1914) 
88  Conn.  590,  L.R.A.1915C,  319,  92  Atl. 
413,  holds  to  the  view  that  they  are 

not  equivalent  terms On  the 

other  hand,  the  intermediate  appel- 
late courts  of  New  York  and  Illi- 
nois hold  that  the  rental  value  of  a 
car  during  the  period  of  loss  of  its 
use  is  a  proper  measure  of  damages 
in  behalf  of  the  plaintiff."  Perkins  v. 
Brown  (Tenn.)  supra. 

"Rental  value  includes  a  substantial 
allowance  for  depreciation  and  repairs 
•  .  .  and  for  the  overhead  expenses 
and  the  profits  of  carrying  on  the  busi- 
ness of  renting  motor  cars."  Cook  v. 
Packard  Motor  Car  Co.  (1914)  88 
Conn.  590,  L.R.A.1915C,  319,  92  Atl. 
413. 

Usable  value  may  constitute  an  el- 
ement of  damage.  De  Witt  Allen  Auto 
Co.  V.  Canavan  (1909)  113  N.  Y.  Supp. 
1002. 

While  it  seems  that,  in  the  case  of 
articles  of  constant  and  daily  use,  us- 
able value,  being  well  known  and  read- 
ily ascertained,  constitutes  a  proper 
element  of  damage,  the  loss  sustained 
by  the  deprivation  must  not  be  left 
to  conjecture.  Volkmar  v.  Third  Ave. 
R.  Co.  (1899)  28  Misc.  141,  58  N.  Y. 
Supp.  1021. 

In  Trout  Auto  Livery  Co.  v.  People's 
Gas  Light  &  Coke  Co.  (1912)  168  111. 
App.  56,  the  court  said :  "The  reason- 
able rental  value  of  the  taxicab  was 
the  proper  measure  of  damage  as  for 
loss  of  its  use.  .  .  .  Where  no 
rental  value  can  be  definitely  estab- 
lished, it  is  proper  to  award  loss  of 
profits  of  the  business  in  question, 
where  they  can  be  clearly  and  cer- 
tainly established." 

In  Naughton  Mulgrew  Motor  Co.  v. 
Westchester  Fish  Co.  105  Misc.  595, 
173  N.  y.  Supp.  437,  in  excluding  as  an 
element  of  damage  the  rental  value  of 
a  car,  where  none  was  hired  to  take  the 
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place  of  the  damaged  vehicle,  it  was 
said :    'The  plaintiff  conducted  a  tax- 
icab  business,  and  had  a  dozen  or  more 
of  these  cars  on  hand  and  in  service. 
It  was  shown,  over  objection  and  ex- 
ception, that  the  average  daily  gross 
earnings  per  car  were  $12;  that  the 
average   daily   expense  per  car  was 
$5.80;  and  that  the  average  daily  net 
earnings  per  car  were  $6.20;  and  the 
learned  trial  court  multiplied  this  last 
sum  by  the  number  of  days  the  car 
was  out  of  service,  and  thus  arrived 
at  the  figure  questioned.    There  was 
no  attempt  to  show  that  it  was  not 
possible  to  fix  the  amount  of  plaintiff's 
loss,  due  to  deprivation  of  use  of  the 
car,  by  the  measure  of  its  rental  val- 
ue during  the  period  of  deprivation. 
We  find  it  impossible  to  sanction  the 
measure  of  damages  adopted.    The  re- 
spondent cites  only  one  case,  Donnelly 
V.  Poliakoff  (1913)  79  Misc.  250,  139 
N.  Y.  Supi).  999,  in  which  this  court 
disallowed  'a  sum  allowed  for  depriva- 
tion of  the  use  of  the  automobile  dur- 
ing the  time  required  for  these  re- 
pairs'  (it  not  being  disclosed  by  the 
opinion  how  the  sum  in  question  was 
proved),  and  then  stated  that,  as  no 
vehicle  was  hired  in  place  of  the  dam- 
aged car,  the  plaintiff  was  under  the 
necessity  of  proving  'damages    ,    .    . 
based  upon  an  estimate  of  loss  to  his 
business,'  and  that  it  was  shown  that 
he  had  suffered  no  such  loss.    We  are 
unabfe  to  acquiesce  in  the  view  ap- 
parently adopted  in  that  case,  as  we 
think  it  is  a  departure  from  the  gen- 
eral rule  of  wide  application  that  or- 
dinarily prevents  the  recovery  of  un- 
certain and  speculative  gains.    GrifUn 
v.  Colver  (1857)  16  N.  Y.  489,  69  Am. 
Dec.  718.    The  practice  has  obtained 
in  these  damaged-vehicle  cases  of  al- 
lowing the  cost  of  the  actual  hire  of 
another  vehicle  similar  to  that  dam- 
aged; and  that  custom  has  prevailed, 
we  think,  largely  because  that  meas- 
ure of  damage  is  rarely  objected  to. 
We  think  the  correct  rule  would  he  to 
allow  the  rental  value  of  the  car,  ir- 
respective of  whether  another  car  had 
actually  been  hired  to  take  the  tempo- 
rary place  of  the  car  damaged  and 
undergoing   repairs.     When   a   seller 
fails  to   deliver  goods  purchased   of 


him,  the  measure  of  damages,  wkt 

the  market  value  applies,  is  based  e 

the  market  itself,  and  not  on  whetbe 

the  buyer  goes  into  the  market  ifid 

buys;  indeed,  proof  of  the  latter mssi 

be  excluded,  If  objected  to.   Wecu 

see  no  reason  why  the  rule  in  case 

such  as  this  should  not  accord  is  tint 

respect  with  the  rule  in  the  sales^- 

goods  cases.    A  variant  of  the  sasa 

rule  is  found  in  the  explanatioo  bf 

the  court  of  appeals  of  the  d^im 

in  Blanchard  v.  Ely  (1839)  21  Wead. 

(N.  Y.)  342,  34  Am.  Dec.  250.  Tb»' 

the  question  was  whether  the  baycs 

of  a  boat  in  good  condition,  which  to 

delivered  in  bad  condition,  could  i^ 

cover  for  the  loss  of  four  trips,  eicli 

of   which,    under   the   proofs,  luak 

have  produced  a  net  gain  of  a  ikf- 

inite  sum,  and  it  was  held  tiiat  ad 

losses    were    not    recoverable.    T^ 

holding  was  approved  in  the  lesiv 

damage  case  of  GriflSn  v.  Colver,  ss- 

pra,  where  it  wa*  said  (16  N.  Y,496). 

that,  had  the  buyers  taken  the  gnmi^ 

that  they  were  entitled  to  recoup,  Mt 

the  uncertain  and  contingent  pro^ 

of  the  trips  lost,  but  such  sum  as  tk^ 

could  have  realized  by  chartering  tb 

boat  for  those  trips,  I  think  their  clah 

must  have  been  sustained.'    To  btii 

contract  and  tort  cases  there  is  egsL 

applicability  of  the  doctrine  of  ge 

eral  damage  that  was  designed  to  coe- 

pensate  the  aggrieved  party  hy  ^ 

ing  him  in  the  same  money  sitostiei 

that-  he  would  have  occupied  had  ^ 

had  no  cause  for  complaint,  in  soiir 

as  that  may  be  possible  without  reseit 

to  speculation.     What  the  owners^ 

a  damaged  car  loses  by  being  deprived 

of  its  use  is  what  such  a  car  easlK 

rented  for.    What  he  pays  for  thehiR 

of  a  car  to  take  its  place  is  probablr. 

as   a  general   thing,   about  what  ^ 

could  have  obtained  by  letting  his  o»> 

car  out  before  it  was  damaged,  ^ 

though  proof  of  his  actual  hirini-* 

technically  incorrect  (Murphy  v.  N«* 

York  City  R.  Co.  (1908)  58  Misc.S' 

108  N.  Y.  Supp.  1021),  for  thesis' 

reason  that  a  complaining  vende««^ 

undelivered  goods  must  show  what  ^ 

was  theoretically  obliged  to  do,  ^ 

not  what  he  actually  did  do.  SortSr 

it  would  be  unjust  to  compel  the^ 
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er  of  the  car  to  hire  another  car  in 
order  to  entitle  him  to  claim  compen- 
sation for  the  loss  of  the  use  of  his 
own  car.  He  might>  for  example,  not 
be  financially  able,  or  have  sufficient 
credit,  to  hire  a  car.  We  are  con- 
firmed in  our  view  by  the  opinions  in 
the  following  cases,  which  seem  clear- 
ly to  indicate  that,  when  one  is  de- 
prived of  the  use  of  an  article  that 
has  a  provable  rental  value,  the  allow- 
ance for  such  deprivation  of  use  is  to 
be  measured  by  rental  value:  Allen  v. 
Pox  (1873)  51  N.  Y.  562,  10  Am.  Dec. 
641;  Redmond  v.  American  Mfg.  Co. 
(1890)  121  N.  Y.  415,  24  N.  E.  924,  28 
Misc.  141,  58  N.  Y.  Supp.  1021 ;  Jessup 
V.  Piatt  (1912)  76  Misc.  466,  135  N. 
Y*.  Supp.  635;  Cardazo  v.  Blooming- 
dale  (1913)  79  Misc.  606,  140  N.  Y. 
Supp.  377.  With  the  observation  in 
the  Donnelly  Case  to  the  effect  that 
the  owner  of  the  damaged  vehicle 
could  not  recover  in  any  form  for  dep- 
rivation of  use,  except  upon  showing 
that  this  vehicle  was  needed  at  the 
time,  for  use  in  his  business,  we  have 
no  present  concern,  except  to  say  that, 
in  so  far  as  the  reasoning  underlying 
^  such  a  doctrine  may  be  deemed  to  con- 
flict with  the  views  we  feel  compelled 
to  express  for  the  purpose  of  the  deci- 
sion in  this  case,  we  are  not  prepared 
to  adopt  it." 

Where,  however,  a  vehicle,  although 
not  totally  destroyed,  is  rendered  val- 
ueless for  future  use,  the  permissible 
recovery  in  damages  is  its  value,  and 
it  is  error  to  include  in  the  verdict 
the  usable  value  of  a  wagon  hired  to 
replace  the  damaged  one.  Reis  v. 
Long  Island  R.  Co.  (1903)  88  App.  Div. 
611,  84  N.  Y.  Supp.  881,  wherein  the 
court  said;  "The  jury  evidently  in- 
creased the  sum  to  $200  upon  the  as- 
sumption that  the  plaintiffs  were  also 
entitled  to  recover  $5  a  week  as  the 
usable  value  of  a  wagon  which  the 
plaintiffs  hired  to  replace  the  injured 
vehicle.  It  seems  to  me  quite  clear, 
hov/ever,  that  this  increase  was  not 
warranted  under  the  evidence.  The 
proof  was  that  the  wagon,  although 
not  totally  destroyed,  was  rendered 
valueless  for  future  use.  One  of  the 
plaintiffs  testified  that,  although  they 
had  had  the  wagon  repainted  and  put 
into  shape,  they  had  not  been  able  to 
4  A.L.R.— 86. 


use  it  since  the  accident.  For  the 
purpose  of  estimating  their  damages, 
therefore,  the  vehicle  may  be  regarded 
as  having  been  practically  destroyed, 
in  which  event  the  measure  of  the  de- 
fendant's liability  is  the  value  of  the 
property  at  the  time  of  its  destruction. 
1  Sedgw.  Damages,  8th  ed.  §  40.  The 
same  rule  is  applicable  as  would  ap- 
ply in  a  case  where  the  conversion  of 
part  of  an  article  renders  the  rest 
worthless  for  all  purposes.  Under 
such  circumstances  the  value  of  the 
whole  is  recoverable." 

In  A.  Buchanan's  Sons  v.  Cranford 
Co.  (1906)  112  App.  Div.  278,  98  N.  Y. 
Supp.  378,  it  appeared  that,  while  a 
horse  and  wagon  belonging  to  the 
plaintiff  were  being  driven  on  a  public 
street,  the  horse  became  frightened 
by  a  steam  roller  operated  by  the  de- 
fendant, and  damage  resulted  to  the 
team.  It  was  held  that  it  was  not  er- 
ror to  admit  testimony  as  to  the  usable 
value  of  the  horse  during  the  period 
the  owner  was  deprived  of  its  use  by 
reason  of  the  injuries  sustained. 

e.  Lo8s  of  profits. 

While  the  loss  of  prospective  profits 
may,  in  certain  circumstances,  be  con- 
sidered as  an  element  of  damage  for 
injury  to  a  commercial  vehicle,  the 
weight  of  authority  is  to  the  contrary. 
Fritts  V.  New  York  &  N.  E.  R.  Co. 
(1893)  62  Cimn.  503,  26  Atl.  347; 
Weick  V.  Dougherty  (1901)  139  Ky. 
628,  3  L.R,A.(N.S.)  348,  90  S.  W.  966; 
Dixon  V.  Boeving  (1919)  —  Mo.  App. 
— ,  208  S.  W.  279 ;  Universal  Taximeter 
Cab  Co.  V.  Blumenthal  (1913)  143  N. 
Y.  Supp.  1056.  Compare  Albert  v. 
Bleecker  Street  &  E.  R.  Co.  (1868)  2 
Daly  (N.  Y.)  389. 

In  Fritts  v.  New  York  &  N.  E.  R.  Co. 
(Conn.)  supra,  the  court  said:  "The 
mere  proof  of  what  he  might  have 
earned  by  the  use  of  the  property, 
with  nothing  to  show  what  he  might, 
and  could,  and  should,— indeed  did, — 
earn  without  it,  by  procuring  another 
team,  .  .  .  furnishes  very  little  in- 
formation concerning  the  •  •  •  real 
loss." 

In  Dixon  v.  Boeving  (1919)  —  Mo. 
App,  — ,  208  S.  W.  279,  where  the 
plaintiff  recovered  a  judgment  for  an 
injury  to  himself  and  to  his  automo- 
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bile,  occasioned  by  a  collision  between 
the  car  he  was  driving  and  one  driven 
by  the  defendant,  it  was  held  that  a 
verdict  for  loss  to  his  taxicab  busi- 
ness could  not  be  sustained,  since  it 
was  shown  that  plaintiff  had  only 
owned  the  car  a  few  days,  and  had  no 
substantial  or  permanent  business 
worked  up  that  could  be  interrupted 
or  destroyed.  His  evidence  fails  to 
bring  him  within  the  exception  in 
which  anticipated  profits  are  allowed, 
as  he  did  not  show  any  established 
business,  or  make  it  reasonably  cer- 
tain of  a  loss  to  him  in  the  taxicab 
business. 

Similarly,  where  the  goods  and  wag- 
on of  a  huckster  were  left  overnight 
with  a  liveryman,  and  were  destroyed 
by  fire  through  the  negligence  of  the 
latter,  it  was  held  that  damages  could 
be  recovered  for  the  loss  of  the  wagon 
and  its  contents,  but  that  the  defend- 
ant was  not  liable  for  the  loss  of  prof- 
its, as  such  damages  are  too  remote' 
and  speculative.  Weick  v.  Dougherty 
(1901)  139  Ky.  528,  3  L.R.A.(N.S.) 
348,  90  S.  W.  966. 

In  Universal  Taximeter  Cab  Co.  v. 
Blumenthal  (1913)  143  N.  Y.  Supp. 
1056,  an  action  brought  to  recover  for 
damages  to  plaintiff's  motor  cab, 
caused  by  a  collision  with  a  furniture 
van  belonging  to  defendant,  it  was 
said:  "The  true  measure  of  damage 
for  loss  of  usable  value  of  plaintiff's 
machine  would  be  the  cost  of  hiring 
such  a  machine  in  *the  market  for  the 
period  during  which  plaintiff  was  de- 
prived of  the  use  of  his  machine.  In 
the  absence  of  proof  that  such  a 
machine  could  not  be  hired  in  the  mar- 
ket at  that  time,  the  evidence  of  the 
profits  derived  by  plaintiff  from  the 
use  of  his  machine  was  incompetent, 
and  its  admission  constituted  reversi- 
ble error." 

Where  testimony  was  admitted  to 
establish  the  average  monthly  earn- 
ings of  a  daniaged  automobile,  and  the 
amount  awarded  by  the  jury  did  not 
exceed  the  items  of  actual  damage  to 
the  machine,  it  was  held  that  the  ver- 
dict would  not  be  disturbed,  since,  "if 
anything  was  allowed  by  the  jury  for 
the  loss  of  business,  it  must  have  been, 
and  probably  was,  very  small."     De 


Witt  Allen  Auto  Co.  v.  Canavan  (1909) 
113  N.  Y.  Supp.  1002. 

But  in  Galveston-Houston  Electric 
R.  C.  V.  English  (1915)  —  Tex.  Civ. 
App.  — ,  178  S.  W.  6G6,  it  was  held 
that  evidence  of  the  alleged  loss  of 
earnings  or  net  profits  from  being  de- 
prived of  the  use  of  an  automobile 
kept  for  rental,  while  it  was  under- 
going repairs,  is  competent,  and 
should  be  submitted  to  the  jury. 

Where  no  rental  value  can  be  def- 
initely ascertained;  it  is  proper  to 
award  loss  of  profits  where  they  can 
be  clearly  and  distinctly  established. 
Trout  Auto  Livery  Co.  v.  People's  Gas- 
light &  Coke  Co.  (1912)  168  flL  App. 
56,  wherein  it  was  said :  "The  item  of 
$160  for  loss  of  the  use  of  the  machine 
is  the  item  of  damages  of  which  plain- 
tiff in  error  complains.  The  objec- 
tion to  this  amount  is  urged  upon  the 
ground  that  the  value  of  its  use  was 
such  a  machine  per  day,  less  the  ex- 
penses of  running  the  same.  Both 
parties  and  the  court  were  of  one  mind 
that  the  reasonable  rental  value  of 
the  taxicab  was  the  proper  measure 
of  damages  for  loss  of  its  use.  But 
it  was  proved  on  the  trial  that  there 
were  no  taxicabs  in  Chicago  for  sale 
or  rent,  and  that  only  one  other  firm 
at  that  time  in  Chicago  had  them  for 
use,  and  it  was  a  competitor  of  defend- 
ant in  error.  In  other  words,  no  tax- 
icabs were  being  rented,  and  there 
were  none  for  rent.  The  method 
adopted  was  one  way  of  providing 
what  the  probable  rental  value  would 
be,  if  taxicabs  were  put  upon  the  mar- 
ket for  rent.  The  evidence  was  prop- 
er evidence,  bearing  on  the  worth  of 
the  taxicab's  use,  and  it  was  proper  to 
consider  it." 

In  Albert  v.  Bleecker  Street  &  C.  R. 
Co.  (N.  Y.)  supra,  an  action  to  recover 
damages  by  an  expressman  for  in- 
juries to  his  horse  and  wagon  by  rea- 
son of  a  collision  with  one  of  the 
defendant's  cars,  the  court,  in  consid- 
ering the  question  of  loss  of  profits  as 
an  element  of  damage,  said:  "The 
evidence  of  loss  of  earnings  was 
properly  admitted.  The  defendants 
destroyed  for  the  time  being  the  plain- 
tiff's means  of  carrying  on  his  trade. 
It  was  his  duty  to  replace  them  within 
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i-easonable  time,  but  the  loss  sustained 
ad  interim  was  the  natural  and  proxi- 

*  mate*  consequence  of  the  wrong  done 
him,  and  as  such  was  recoverable  (2 
Greenl.  Ev.  §  256;  Bennett  v.  Lock- 
wood  (1838)  20  Wend.  (N.  Y.)  223, 
32  Am.  Dec.  532 ;  Strang  v.  Whitehead 
(1834)  12  Wend.  (N.  Y.)  64;  Dewint 
V.  Wiltse  (1832)  9  Wend.  (N.  Y.)  325; 
Walrath  v.  Redfield  <1851)  11  Barb. 
(N.  Y.)368).  .  .  .  The  rule  of  dam- 
ages is  analogous  in  cases  of  fraud 
and  violence.  The  question  which  was 
asked  of  the  plaintiff  in  this  case  was. 
What  was  your  business  worth  ?  It  in- 
volved no  computation  or  calculation, 
and  was  answered  promptly.  If  the 
horse  had  been  injured  only,  and  un- 
der treatment,  the  proper  inquiry 
would  have  been  the  expense  of  a 
horse  to  take  his  place,  but  he  was 
injured  beyond  recovery,  and  the 
plaintiff  was  entitled,  as  already  sug-^ 
gested,  to  a  reasonable  time  in  wUi 
to  select  another.  .  .  .  The  qarfp^ 
of  damages  is  to  be  determii^^stion 

•  facts  and  circumstances  o^iSi  by  the 
and  it  is  difficult  to  lindr  each  case, 
decisions  upon  any  of  tjtt  harmonious 
complex  theories  to  Jwie  various  and 
books.  The  difflcuB^e  found  in  the 
multiplicity  and  vacy  arises  from  the 
tained,  and  their  jiriety  of  losses  sus- 
relation  as  the.pproximate  or  remote 
of  the  injury  d(/natural  consequences 


j6ne." 


d.  Interest, 
It  seems  tJ 
rule  that  itb  be  the  generally  accepted 
the  jury  to  is  within  the  discretion  of 
of  a  coihif  allow  interest  on  the  value 
for  negligiercial  vehicle  in  an  action 
curate  ^ent  injury  therto,  if  an  ac- 
made.   Cftimate  of  the  value  can  be 

(1914)  8ook  V.  Packard  Motor  Car  Co. 
92  Atl.  3  Conn.  590,  L.R.A.1915C,  319, 
N.  R.  C413;  Schulte  v.  Louisville  & 
W.  941 !).  (1908)  128  Ky.  627,  108  S. 

(1891)  4  Churchman  v.  Kansas  City 
&  S.  A.  14  Mo.  App.  665 ;  Galveston,  H. 
— ,  19  S.:.  Co.  V.  Matula  (1892)  —  Tex* 
case  (I^W.  376.    And  see  the  reported 

V.  SCHlhuiSVILLE  &  INTERURBAN  R.  CO. 

In  CocsTER,  ante,  1344). 
(Conn.)  .k  V.  Packard  Motor  Car  Co. 
follows  :fsupra,  the  rule  was  stated  as 
"In  the  event  of  complete 


destruction,  the  measure  of  damages 
is  the  value  of  the  property  at  the  time 
of  destruction,  with  interest  there- 
from. When  the  injury  is  less  than 
a  complete  loss,  the  measure  of  dam- 
ages is  the  differences  in  value  be- 
tween the  property  before  and  after 
the  loss,  with  interest  from  the  date 
of  loss." 

In  Schulte  v.  Louisville  &  N.  R.  Co. 
(1908)   128  Ky.  627,  108  S.  W.  941,  it 
was  held  to  be  proper  to  instruct  the 
jury  that  they  might,  in  their  discre- 
tion, allow  interest  on  the  sum  found 
as  the  value  of  the  property  injured 
or  destroyed.    In  that  case  the  horses 
and  wagon  of  the  plaintiff  werejlmf^ 
by  a  locomotive  enginfi^j^^^gg-'^g  to 
the  defendant  conrnj^r^hg  collision 
demolishing  t^^^jj'j^lllij^g  one  of 
the  liors^S^  causing  the  loss  of 
^jSWl    I    in  the  wagon.    In  con- 
sidering the  question  of  interest,  the 
court  said:     "In  cases  where  exem- 
plary  damages   are   recoverable   and 
Slowed,  and  the  plaintiff  gets  more 
than  compensation,  he  is  not  entitled 
to  interest,  as  the  interest  and  the 
exemplary   damages  would  be,  m   a 
measure,   double   co^^^^^ation.    But 
where  personal  property  has  been  de- 
stroyed or  injured,  and  the  recovery 
is  limited  to  compensation,  the  amount 
of  damages  sustained  can  be  approxi- 
mately, if  not  accurately,  ascertained 
at  the  time,  and  the  parties  can  ad- 
just the  loss  on  a  basis  fairly  suscep- 
tible of  reasonable  estimation.    This 
xule  is  supported  by  the  decided  weight 
of  authority,  and  meets  with  our  ap- 

^^So?  in  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Matula  (1892)  -  Tex.  -,  19  S.  W. 
376   it  was  held  that  the  measure  ol 
damages  for  the  loss  of  a  wagon  and 
team  of  horses  was  their  reasonable 
cash  value  at  the  time  of  their  loss 
with  interest  thereon  from  the  date  of 
the  accident.    The  court  further  said : 
"A  'reasonable  cash  value  at  the  time 
of  their  loss'  would  hardly  amount  to 
more  than  the  'market  value  at  the 
time  and  place  of  injury.' "    And  see 
the  reported  case. 

In  Churchman  v.  Kansas  Oity 
(1891)  44  Mo.  App.  665,  it  appeared 
that  the  plaintiff,  who  was  the  owner 
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of  a  wagon,  team  of  horses,  and  har- 
ness,   attempted    to    drive    up    the 
approach  to  a  viaduct,  when  the  struc- 
ture gave  way,  precipitating  the  plain- 
tiff,   his    wagon,    and    team    to    the 
ground,  killing  the  horses,  and  prac- 
^t;ically    destroying   the   wagon.      Dis- 
cussing an  instruction  as  to  the  meas- 
ure of  damages,  the  court  said :    "This 
instruction  directs  the  jury  to  allow 
damages  for  the  loss  of  time   occa- 
sioned by  the  loss  of  the  wagon  and 
team.     Loss   of   time   occasioned   by 
plaintiff's  personal  injury  is  a  proper 
element  of  damage;  but  loss  of  time 
occasioned  by  the  loss  of  his  property 
:-  .i5  not.    The  measure  in  such  case  is 
tlirrTfukii   (if  the  property,  with  inter- 
est."      ^^\ 

But  in  Sonneniftiia^  Millinery  Co.  v. 
People's  R.  Co.  (1894)  Ssr^JHo.  App.  668, 
an  action  to  recover  damag^M  for  in- 
juries to  the  plaintiff's  delivery  wagcan^ 
caused  by  the  alleged  negligence  of 
the  defendant's  servants  in  running  a 
train  of  cable  cars  against  it,  the  court 
said  that  it  was  clearly  error  to  in- 
struct the  jury  to  allow  interest  on  the 
amount  of  damages  assessed. 

e.  Removal  and  storage. 

The  expense  incident  to  removing  a 
damaged  vehicle  and  the  storage 
charges  incurred  while  awaiting  re- 
pairs may  be  considered  by  the  jury 
as  elements  of  damages.  Southern  R. 
Co.  V.  Kentucky  Grocery  Co.  (1915) 
166  Ky:  94,  178  S.  W.  1162;  Moore  v. 
Metropolitan  Street  R.  Co.  (1903)  84 
App.  Div.  618,  82  N.  Y.  Supp.  778; 
Armstrong  Cartage  Co.  v.  Peel  County 
(1913)  49  Can.  L.  J.  236,  10  D.  L.  R. 
169,  4  Ont.  Week.  N.  103,  24  Ont.  Week. 
Rep.  372. 

Thus,  in  Moore  v.  Metropolitan 
Street  R.  Co.  (N.  Y.)  supra,  it  was 
held  that  the  cost  of  removing  a 
broken  wagon  from  the  street  where 
a  collision  occurred,  to  a  storage  room 


where   it   was  taken  pr«P*^*^^\J^ 
sending  it  to  a  wagon  maker  w   ^ 
pairs,  and  storage  charges,  as  w 
the  usable  value  of  the  wagon,  ^ 
all  to  be  considered  as  items  oi 
age.    The  court  said:    "Wecanno^^^ 
lieve  that  it  is  an  unnatural  ora^x 
seen  result  that  one  whose  pro^ 
has  been  wrecked  in  one  of  tne 
oughfares  of  a  great  city  shom^ 
put  to  the  expense  of  removing  ijj 
the  public  way  where  it  rnigf^Krl^ 
paired.    This  item  the  justice  aliow^ 
The  plaintiff  also  proved  that,  w  ^ 
he  was  receiving  bids  and  ^^'""L^ 
rangements  to  enter  into  a  c<>"  . 
for  the  wagon's  repair,  it  ^*? Jt  *, 
stored,  and  that  he  was  ^^^f^^^ 
pay,  and  did  pay,  the  sum  of  ^ 
such  storage,  and  that  the  charge  w 
reasonable.     This,  we  think,  jf  qw 
as  proper  a  part  of  the  V^^^^^.^^^ 
ages  as  the  expense  of  rernonng 

►perty  from  the  street.  This  i^ 
wad^Jgo  allowed  by  the  i"^*^^^*,^ 
judgmSi^^cluded,  as  well,  a  cnaip 
of  $95  f(W  the  usable  value  of  »^.| 
wagon  for\iinety-five  days,  *^,  ^ 
that  was  fainjy  consumed  in  ^P'^mm 
ing  the  wagon\and  the  sum  oi  ^ 
which  was  charg"«d  and  paid  for  P^ 
ting  the  wagon  irf«  serviceable  cm- 
dition  again."  ',  p^ 

In  Armstrong  CalMfe  Co.  v-  ^ 

County  (Can.)  supra,  W?  -ZJit 
where  a  motor  truck  \^  inJ«'«*\J 
falling  through  a  defecti*"^^  |[ 
to  the  negligence  of  a  ini|P*il^^ 
was  proper  to  allow  in  ^^T  flto 
cost   of   towing  the   truc^L  Jf 
place  of  the  accident  to   mT 
repair,  and  also  the  expense 
the  load  to  its  destination. 
But  see  Dillon  v.  Mundet 
N.  Y.  Supp.  975,  wherein   it 
that  the  amount  paid  for  sto: 
automobile  from  the  time   o 
lision  until  it  was  exchan^re 
a  proper  item  of  damage. 


STILES  V.  MORSE. 

(ftSS  Ma8a.  174,  US  .\.  E.  615.) 
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ANDREW  G.  STILES 

V. 

CHARLES  J.  MORSE  et  aL 
(Two  Cases.) 

Masaachuseits  Supreme  Judicial  Courts  June  33,  1919. 

(233  Mass.  174,  123  N.  E.  615.) 

OflSce  —  liability  for  fraudulent  removal  of  officer. 

1.  Members  of  a  municipal  council  who  remove  the  city  treasurer  from 
office  without  following  the  method  provided  by  statute  for  so  doing  are 
personally  liable  for  the  injury  thereby  inflicted  upon  him, 

[See  note  on  this  question  beginning  on  page  1371.] 


—  attempt  to  remove  officer  —  valid- 
ity. 

2.  An  attempt  by  a  municipal  coun- 
cil to  remove  the  city  treasurer  from 
office  without  compliance  with  the  pro- 
visions of  the  Civil  Service  Law  author- 
izing such  removal  is  a  nullity. 

[See  19  R.  C.  L.  931;  22  R.  C.  L. 
563.] 

—  right  to  protection. 

3.  The  incumbent  of  a  public  office 
carrying  emoluments  has  rights  pro- 
tected from  assault  by  third  persons. 

Judges  —  personal  liability  for  acts. 

4.  Inferior  tribunals  and  magis- 
trates, acting  without  jurisdiction  or 
in  exqess  of  jurisdiction,  are  person- 
ally liable  in  damages  to  persons  in- 
jured by  their  unauthorized  acts. 

[See  15  R.  C.  L.  543-545.] 

Damages  —  for  removal  from  office  -^ 
counsel  fees. 

5.  Counsel  fees  expended  by  one 
wrongfully  removed  from  office  in  se- 
curing reinstatement  may  be  allowed 
as  damages  against  those  guilty  of 
wrongfully  removing  him. 

—  damages  resulting  from  resigning 
office. 

6.  Damages  caused  to  a  public  of- 
ficer because  compelled  to  resign  his 
office  through  vnrongf ul  efforts  of  a  mu- 
nicipal council  to  remove  him  there- 
from, and  consequent  inability  to  pro- 
cure an  official  bond,  may  be  allowed 
against  those  guilty  of  the  wrongful 
act. 

Evidence  —  reasons  for  refusal  to 
become  surety. 

7.  In  an  action  by  a  city  treasurer 
forced  out  of  office  because  of  the 
wrongful  acts  of  the  municipal  council 
in  attempting  to  remove  him,  evidence 
as  to  the  reasons  given  by  bonding  cor- 


porations for  refusal  to  become  sure- 
ties for  him  is  competent. 

Damages  —  mental  suffering. 

8.  Damages  for  wrongful  removal 
from  public  office  may  include  mental 
suffering  so  far  as  it  is  the  natural  and 
proximate  result  of  the  wrongful  act. 

[See  8  R.  G.  L.  518  et  seq.] 

—  when  allowed. 

9.  Damages  for  mental  suffering 
may  be  awarded  for  the  commission  of 
a  wrongful  act  if  it  is  the  natural  con- 
sequence of  such  act,  which  is  done 
wilfully  or  with  gross  negligence. 

[See  8  R.  C.  L.  518  et  seq.] 

Office  —  wrongful    removal  —  effect 
of  good  faith. 

10.  Good  faith  and  the  absence  of 
malice  on  the  part  of  members  of  a  mu- 
nicipal council  who  wrongfully  at- 
tempt to  remove  the  city  treasurer  from 
office  constitute  no  defense  to  them 
against  liability  for  the  inevitable  ef- 
fect of  their  acts. 

Evidence  —  conversation  to  show  mal- 
ice. 

11.  In  an  action  to  recover  damages 
for  wrongful  removal  from  office  of  a 
city  treasurer  who  had  failed  to  collect 
interest  on  funds  on  deposit  with  a  cer- 
tain trust  company,  evidence  is  admis- 
sible of  a  conversation  between  plain- 
tiff and  defendant  in  which  defendant 
stated  that  he  would 'get  even  with  the 
trust  company  because  of  a  certain 
business  transaction,  as  tending  to 
show  malice  toward  plaintiff,  where 
that  is  an  issue  in  the  case. 

—  showing  cause  for  worry. 

12.  In  an  action  to  recover  damages 
for  wrongful  removal  of  a  city  treas- 
urer from  office,  where  it  has  been 
shovel    that    actions    were    brought 


1S66 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


againt  him  for  failure  to  collect  inter- 
est on  deposit  of  city  money,  evidence 
is  admissible  that  he  had  been  informed 
that  there  was  no  ground  for  such  ac- 


tion to  eliminate  such  action  as  a  cause 
for  the  mental  distress  which  he  claims 
to  have  suffered  because  of  his  re- 
moval. 


Exceptions  by  defendants  to  rulings  of  the  Supreme  Judicial  Court  for 
Middlesex  County  (Brown,  J.)  made  during  the  trial  of  actions  brought 
to  recover  damages  for  alleged  wrongful  removals  of  plaintiff  from  the 
office  of  city  treasurer  and  collector  of  taxes  which  resulted  in  verdicts 
for  him.    Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  J.  Kerwin,  James  C.     plaintiff  in  each  case  for  at  least  nom- 


Reilly,  M.  L.  Sullivan,  J.  J.  Ronan,  and 
William  D.  Regan  for  defendants. 
Messrs.  Qua,  Howard,  and  Rogers, 

for  plaintiff: 

Plaintiff  has  a  cause  of  action  to  re- 
cover against  the  defendants  in  their 
individual  capacity  for  all  damages 
sustained  by  him  in  consequence  of  his 
unlawful  removal  and  ouster  from  his 
office  by  the  defendants. 

29  Cyc.  1442 ;  Ransom  v.  Boston,  193 
Mass.  637,  79  N.  E.  823;  Nowell  v. 
Wright,  3  Allen,  166,  80  Am.  Dec.  62; 
Moynihan  v.  Todd,  188  Mass:  301,  108 
Am.  St.  Rep.  473,  74  N.  E.  367;  Whart. 
Neg.  §  285,  and  cases  cited;  Parker  v. 
Barnard,  135  Mass.  116,  46  Am.  Rep. 
450;  Pollock  v.  Eastern  R.  Co.  124 
Mass.  158;  Cooley,  Torts,  3d  ed.  p. 
1408,  and  cases  cited;  Salisbury  v.  Her- 
chenroder,  106  Mass.  458,  8  Am.  Rep. 
354;  Bourne  v.  Whitman,  209  Mass. 
155,  35  L.R.A.(N.S.)  701,  95  N.  E.  404, 
2  N.  C.  C.  A.  318 ;  Ham  v.  Boston  Bd. 
of  Police,  142  Mass.  90,  7  N.  E.  540; 
Luce  V.  Bd.  of  Examiners,  153  Mass. 
108,  26  N.  E.  419 ;  Keough  v.  Holyoke, 
156  Mass.  403,  31  N.  E.  387;  Kelly  v. 
Bemis,  4  Gray,  83,  64  Am.  Dec.  50; 
Piper  v.  Pearson,  2  Gray,  120,  61  Am. 
Dec.  438 ;  Thomas  v.  Lowell,  227  Mass. 
116,  116  N.  E.  497;  Stiles  v.  Lowell, 
229  Mass.  208,  118  N,  E.  347;  Phillips 
V.  Boston,  150  Mass.  491,  23  N.  E.  202; 
Coffin  V.  Field,  7  Gush.  355;  Miller  v. 
Horton,  152  Mass.  540,  10  L.R.A.  116, 
23  Am.  St.  Rep.  850,  26  N.  E.  100; 
Stetson  V.  Kempton,  13  Mass.  272,  7 
Am.  Dec.  145;  Lincoln  v.  Hapgood,  11 
Mass.  350;  Blanehard  v.  Stearns,  5 
Met.  298;  Kinneen  v.  Wells,  144  Mass. 
497,  59  Am.  Rep.  105,  11  N.  E.  916: 
Bishop  V.  Rowley,  165  Mass.  460,  43 
N.  E.  191;  Pruden  v.  Love,  67  Ga.  190; 
O'Neill  V.  Register,  75  Md.  425,  23  Atl. 
960;  Burch  v.  Hardwicke,  80  Gratt,  24, 
20  Am.  Rep.  640;  Hill  v.  Boston,  193 
Mass.  569,  79  N.  E.  825. 

The  court  was  correct  in  instructing 
the  jury  to  return  a  verdict  for  the 


inal  damages. 

Ransom  v.  Boston,  196  Mass.  248,  81 
N.  E.  998;  Burlen  v.  Shannon,  99  Mass. 
200,  96  Am.  Dec.  733;  Sly  v.  Hunt,  159 
Mass.  151,  .21  L.R.A.  680,  38  Am.  St 
Rep.  403,  34  N.  E.  187. 

Whether  the  defendants  acted  in 
good  faith  is  immaterial  upon  the  ques- 
tion of  liability. 

Miller  v.  Horton,  152  Mass.  540,  10 
L.R.A.  116,  23  Am.  St.  Rep.  850,  26  N. 
E.  100;  Blanehard  v.  Stearns,  5  Met. 
298;  Kinneen  v.  Wells,  144  Mass.  497, 
59  Am.  Rep.  105,  11  N.  E.  916;  Moyni- 
han V.  Todd,  188  Mass.  301,  108  Am. 
St.  Rep.  473,  74  N.  E,  367;  Burt  v. 
Advertising  Newspaper  Co.  154  Mass. 
238,  13  L.R.A.  97,  28  N.  E.  1;  Conner 
V.  Standard  Pub.  Co.  183  Mass.  474,  67 
N.  E.  596. 

If,  by  reason  of  his  successive  unlaw- 
ful removals,  the  credit  and  standing 
of  the  plaintiff  in  the  community  were 
so  impaired  as  to  make  it  impossible 
for  him  to  furnish  the  bond  required 
by  law,  and  if  he  was  obliged  to  resign 
after  having  been  reinstated  because 
of  his  inability  to  furnish  the  bond,  he 
is  entitled  to  recover  as  damages  what- 
ever pecuniary  loss  he  may  have  suf- 
fered by  reason  of  his  inability  to  re- 
tain the  office. 

Morrison  v.  Lawrence,  181  Mass.  127, 
63  N.  E.  400;  Lopes  v.  Connolly,  210 
Mass.  487,  38  L.R.A.(N.S.)  986,  97  N. 
E.  80;  Wheeler  v.  Hanson,  161  Mass. 
370,  42  Am.  St.  Rep.  408,  37  N.  E.  382; 
Ransom  v.  Boston,  192  Mass.  299,  78 
N.  E.  481,  17  Ann.  Cas.  733 ;  Elmer  v. 
Fessenden,  151  Mass.  359,  5  L.R.A. 
724,  22  N.  E.  635,  24  N.  E.  208 ;  Weston 
v.  Barnicoat,  175  Mass.  454,  49  L.R.A. 
612,  56  N.  E.  619. 

The  plaintiff  was  also  entitled  to  re- 
cover as  damages  all  reasonable  ex- 
penses to  which  he  was  put  in  the  em- 
ployment of  counsel  to  obtain  his  re- 
instatement in  office. 

Wheeler  v.  Hanson,  l&l  Mass.  370, 
42  Am.  St  Rep.  408,  37  N.  E.  382; 
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Berry  v.  Ingalls,  199  Mass.  77,  85  N. 
E.  191;  Sears  v.  Nahant,  215  Mass. 
234,  102  N.  E.  491,  Ann.  Cas.  1914C, 
1296,  26  Cyc.  63 ;  Connihan  v.  Thomp- 
son, 111  Mass.  270. 

The  plaintiff  was  entitled  to  recover 
as  damages  compensation  for  any  in- 
jury that  he  may  have  suffered  in  his 
feelings  by  reason  of  his  unlawful  re- 
moval, including  mental  distress  and 
anxiety  over  the  injustice  of  his  re- 
moval, discouragement  over  his  future 
prospects,  perplexity  of  decision  as  to 
what  course  he  must  take  to  vindicate 
his  rights,  and  humiliation  over  the 
public  nature  of  his  removal. 

Morrison  v.  Lawrence,  181  Mass.  127, 
63  N.  E.  400;  Lopes  v.  Connolly,  210 
Mass,  487,  88  L.R.A.(N.S.)  986,  97  N. 
E,  80;  Wheeler  v.  Hanson,  supra. 

Defendants  were  liable  individually 
for  their  participation  in  the  tortious 
acts  of  ousting  the  plaintiff  from  office, 
although  the  removals  were  by  vote  of 
the  municipal  council,  of  which  they 
constitute  a  majority,  and  it  is  imma- 
teriid  whether  the  other  two  members 
in  a  single  instance  voted  also  to  re- 
move the  plaintiff  from  office. 

Withington  v.  Eveleth,  7  Pick,  106; 
McAvoy  V.  Wright,  137  Mass.  207; 
Corey  v.  Havener,  182  Mass.  250,  65  N. 
E.  69,  18  Am.  Neg.  Rep.  108. 

Rugg,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

These  are  two  actions  of  tort 
brought  to  recover  damages  for  two 
attempted  removals  of  the  plaintiff, 
the  first  in  January,  1917,  and  the 
second  in  February  and  March, 
1917,  from  the  office  of  city  treas- 
urer and  collector  of  taxes  of  the 
city  of  Lowell.  The  defendants  on 
those  dates  were  three  of  the  five 
members  constituting  the  munici- 
pal council  of  Lowell.  The  munici- 
pal council  of  Lowell  was  clothed 
with  authority  to  remove  the  city 
treasurer  from  office  for  such  cause 
as  it  deemed  sufficient,  provided  it 
proceeded  in  accordance  with  the 
law  regulating  the  civil  service. 
Stat.  1911,  chap.  645,  §  40.  It  had 
no  power  in  that  regard  except  by 
following  the  terms  of  that  law. 
The  provisions  of  the  Civil  Service 
Law  required  as  essential  prelimi- 
naries that  reasons  be  specifically 
given  in  writing  and  that  the  person 
sought  to  be  removed  should  be  no- 
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tified  of  the  proposed  action  and 
furnished  with  a  copy  of  the  rea- 
sons claimed  to  constitute  just 
cause  of  removal.  The  defendants, 
being  a  majority  of  the  municipal 
council,  joined  in  going  through  the 
form  of .  adopting  orders  removing 
the  plaintiff  from  the  office  of  city 
treasurer  without  notifying  him  of 
the  proposed  action  and  without 
giving  him  copy  of  reasons  for  re- 
moval. Therefore,  it  has  been  held 
expressly  that  the  omce-attempt 
orders  "were  a  nul-  *® '•«™<»^«  .^.. 
lity  and  were  whol- 
ly ineffectual"  as  attempts  to  re- 
move the  plaintiff  from  office. 
Thomas  v.  Lowell,  227  Mass.  116, 
119,  116  N.  E.  497;  Stiles  v.  Lowell, 
229  Mass.  208,  210,  118  N.  E.  347. 
The  duty  of  the  defendants  to  give 
the  notice  and  hearing  to  the  plain- 
tiff was  certain  and  specific.  The 
statute  covered  the  ground  com- 
pletely, and  left  nothing  to  the  exer- 
cise of  discretion.  Ransom  v.  Bos- 
ton, 193  Mass.  537,  540,  79  N.  E. 
823. 

The  defendants,  in  passing  upon 
the  question  of  the  removal  of  a 
city  officer  under  civil  service  rules, 
were  executive  or  administrative  of- 
ficers. If  they  had  followed  the  re- 
quirements of  the  Civil  Service 
Laws  in  making  the  removal,  they 
then  would  have  been  performing 
functions  to  some  extent  judicial. 
The  power  to  remove  an  officer  in 
the  public  service  is  in  its  nature 
executive,  when  considered  by  itself 
alone.  Murphy  v.  Webster,  131 
Mass.  482.  When,  as  essential  pre- 
requisites to  the  exercise  of  that 
power,  there  must  be  a  ;formulation 
of  specific  charges  as  grounds  for 
removal,  notice  of  those  charges  to 
the  person  to  be  removed,  opportuni- 
ty to  him  for  a  hearing,  followed  by 
a  hearing  and  decision,  then  the 
hearing  and  decision  partake  also 
of  the  "nature  of  a  judicial  investi- 
gation." McCarthy  v.  Emerson,  202 
Mass.  352,  354,  132  Am.  St.  Rep. 
484,  88  N.  E.  668;  Driscoll  v.  Som- 
erville,  218  'Mass.  493,  494,  100  N. 
E.  640;  Swan  v.  Justices  of  Supe- 
rior Ct.  222  Mass.  542,  548,  111  N. 


1368 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


E.  386;  State  ex  reL  Starkweather 
V.  Superior,  90  Wis.  612,  619,  64  N. 
W.  304.  The  functions  of  the  mem- 
bers of  the  municipal  council  are 
like  those  of  selectmen  in  deciding 
upon  the  qualifications  of  voters, 
which,  as  was  said  by  Chief  Justice 
Shaw,  are  "in  this  respect  to  some 
extent  judicial."  Blanchard  v. 
Stearns,  5  Met.  298,  300.  Speaking 
with  accuracy,  the  removal  by  a 
municipal  council  under  these  cir- 
cumstances is  still  an  executive  or 
administrative  act  which  must  be 
performed  in  this  particular  in  a  ju- 
dicial manner.  See  Levangie's  Case, 
228  Mass.  213,  117  N.  E.  200. 
Treating  the  liability  of  the  defend- 
ants in  its  executive  or  administra- 
tive aspect,  they  are  bound  to  act  in 
accordance  with  the  law.  They  ac- 
quire no  authority  in  the  premises 
except  such  as  the  law  confers.  The 
plaintiff  had  an  interest  in  remain- 
ing in  office,  of  which  he  could  not 
be  deprived  except*  in  accordance 
with  law.  Continuance  in  office  was 
valuable  to  him  both  as  a  means  of 
support  and  as  matter  of  reputation. 
Ham  V.  Boston  Bd.  of  Police,  142 
Mass.  90,  95,  7  N.  E.  540;  Hill  v. 
Boston,  193  Mass.  569,  575,  79  N.  E. 
825.     The  incumbent  of  an  office 

carrying  emolument 

p;i?eetio».  has  rights  protected 

from  assault  by 
third  persons,  although  as  against 
the  state  itself  his  relation  may  be 
of  a  different  nature.  Ashley  v. 
Three  Justices,  228  Mass.  63,  73,  — 
A.L.R.  — ,  116  N.  E.  961.  Personal 
liability  attaches  to  executive  or  ad- 
ministrative officers  who  interfere 
with  rights  of  individuals  in  ways 

not  authorized  by 
law.  The  cloak  of 
office  is  no  protec- 
tion to  them  even 
when  acting  in  good  faith.  The 
principle  by  which  personal  liability 
is  fixed  on  field  drivers  for  taking 
stray  cattle  except  as  provided  by 
the  statute  (Coffin  v.  Field,  7  Cush. 
355),  on  members  of  the  board  of 
health  for  killing  a  well  horse  hon- 
estly but  mistakenly  supposed  to 
have  glanders  (Miller  v.  Horton,  152 


—liability  for 
fraudulent 
removal   of 
olilcer. 


Mass.  540, 10  L.R.A.  116,  23  Am.  St. 
Rep.  850,  26  N.  E.  100),  on  select- 
men  and  other  officers  when  acting 
as  members  of  an  election  or  regis- 
tration board  in  refusing  to  put  on 
the  voting  list  and  to  permit  to  vote 
a  man  entitled  to  vote'  (Larned  v. 
Wheeler,  140  Mass.  390,  54  Am. 
Rep.  483,  5  N.  E.  290),  on  assessors 
for  making  an  illegal  assessment 
(Stetson  v.  Kempton,  13  Mass.  272, 
283,  7  Am.  Dec.  145) ,  and  in  general 
on  municipal  officers  for  acts  of  per- 
sonal misfeasance  in  performance  of 
public  duty  (Moynihan  v.  Tod  .  188 
Mass.  301, 108  Am.  St.  Rep.  473,  74 
N.  E.  367),  is  controlling  when  the 
position  of  the  defendants  is  consid- 
ered as  executive  or  administrative. 
If  their  position  is  approached  from 
the  viewpoint  of  exercising  the  judi- 
cial faculty,  the  same  result  follows. 
"All  inferior  tribunals  and  magis- 
trates ...  if  they  act  without 
any  jurisdiction  over  the  subject- 
matter  or  if  .  .  .  they  are  guilty 
of  an  excess  of  jurisdiction    .    .    . 

are  liable  in  dam-  j^dKen-per- 
ages  to  the  party  •onai  nitMutr 
injured  by  such  un-  *""  *^*"- 
authorized  acts."  Piper  v.  Pearson, 
2  Gray,  120,  61  Am.  Dec.  438; 
Doggett  v.  Cook,  11  Cush.  262; 
Clark  V.  May,  2  Gray,.  410,  61  Am. 
Dec.  470 ;  Sullivan  v.  Jones,  2  Gray, 
570 ;  Kelly  v.  Bemis,  4  Gray,  83,  64 
Am.  Dec.  50;  Kendall  v.  Powers,  4 
Met.  553;  Brewer  v.  Casey,  196 
Mass.  384,  387,  82  N.  E.  45;  Von 
Arx  V.  Shafer,  L.R.A.1917F,  427. 
154  C.  C.  A.  407,  241  Fed.  650.  Al- 
though there  are  contrary  decisions 
on  this  point,  to  the  effect  that  good 
faith  may  be  a  defense  or  that  there 
is  liability  only  if  there  is  malice, 
the  weight  of  authority  is  in  favor 
of  the  absolute  liability  established 
so  firmly  in  our  jurisprudence  by  the 
decisions  already  cited  as  not  to  be 
open  further  to  discussion.  The 
case  at  bar  is  indistinguishable  in 
essence  from  the  established  liabil- 
ity of  election  officers  for  a  well-in- 
tentioned mistake  of  judgment  in 
refusing  registration  and  in  denying 
the  right  to  vote  to  one  duly  quali- 
fied.   Lincoln  v.  Hapgood,  11  Mass. 
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350;  Blanchard  v.  Stearns,  5  Met. 
298,  300;  Kinneen  v.  Wells,  144 
Mass.  497,  504,  59  Am.  Rep.  105, 11 
N.  E.  916. 

It  is  plain  that  the  defendants 
never  acquired  a  jurisdiction  to  ex- 
ercise their  quasi  judicial  functions 
respecting  the  removal  from  office  of 
the  plaintiff,  because  they  never  no- 
tified him  and  never  gave  him  a 
copy  of  the  charges  against  him, 
and  he  did  not  voluntarily  submit 
himself  to  their  action,  but  has  re- 
sisted and  asserted  the  invalidity  of 
their  procedure  at  every  point.  The 
full  performance  of  all  conditions  es- 
tablished by  the  statute  are  essen- 
tial prerequisites  to  the  jurisdiction 
of  the  municipal  council  over  the 
subject-matter  of  the  removal  of  an 
officer.  There  is  no  delegation  of 
judicial  power  to  the  municipal 
council.  Holcombe  v.  Creamer,  231 
Mass.  99,  and  cases  collected  at  111, 
120  N.  E.  354.  That  hardly  could  be 
done  under  our  Constitution,  which 
sharply  separates  the  three  depart- 
ments of  government.  .  Boston  v. 
Chelsea,  212  Mass.  127, 98  N,  E.  620. 

The  municipal  council  was  clothed 
with  the  power  of  removal  of  city  of- 
ficers 80  long  as  there  was  conform- 
ity to  the  requirements  of  the  law. 
When  the  members  ceased  to  com- 
ply with  the  law,  they  were  acting 
outside  their  official  capacity  and 
were  subjected  to  responsibility  as 
individuals. 

It  follows  that  the  court  rightly 
ordered  verdicts  for  the  plaintiff  for 
at  least  nominal  damages.  Ransom 
v.  Boston,  196  Mass.  248,  81  N.  E. 
998. 

The  plaintiff  was  entitled  to  have 
considered  as  an  element  of  his  dam- 
ages the  amounts  reasonably  paid 
for  counsel  fees  in  procuring  rein- 
statement in  office. 
?oTr*em^«i  He  was  oWigcd  to 
J'o^n.?r?eT..        jesort  to  the  court 

for  redress  and  to 
employ  counsel  to  that  end.  Those 
proceedings  were  rendered  impera- 
tive, in  order  that  he  might  protect 
his  rights,  by  the  tortious  conduct 
of  the  defendants.  The  plaintiff  was 
not  obliged  to  incur  these  expenses 
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through  any  misfeasance  or  contract 
of  his  own,  but  wholly  by  reason  of 
the  wrongdoing  of  the  defendants, 
of  which  these  expenses  were  the 
immediate  and  direct  result.  As 
was  said  in  Wheeler  v.  Hanson,  161 
Mass.  376,  42  Am.  St.  Rep.  408,  37 
N.  E.  386:  "It  has  been  held  more 
than  once  in  this  state,  that  when 
the  plaintiff  has,  in  consequence  of 
the  wrongful  conduct  of  the  defend- 
ant, been  put  to  expense  in  the  em- 
ployment of  counsel,  the  amount  so 
paid  is  an  element  of  damage  in  an 
action  against  the  defendant  arising 
out  of  such  wrongful  conduct." 
Berry  v.  Ingalls,  199  Mass.  77,  85  N. 
E.  191;  Maguire  v.  Pan-American 
Amusement  Co.  205  Mass.  64,  and 
cases  collected  at  68,  137  Am.  St. 
Rep.  422,  91  N.  E.  135,  18  Ann  Cas. 
110 ;  Sears  v.  Nahant,  215  Mass.  234, 
239,  240,  102  N.  E.  491,  Ann.  Cas. 
1914C,  1296. 

The  case  at  bar  is  within  this  prin- 
ciple. It  is  quite  different  from 
those  decisions  where  the  taxable 
costs  are  held,  so  far  as  concerns  a 
particular  proceeding,  to  be  full  com- 
t>ensation  for  expenses  in  conducting 
litigation,  such  as  Newton  Rubber 
Works  V.  De  Las  Casas,  182  Mass. 
436,  and  cases  cited  at  438,  65  N.  E. 
816,  and  Mclntire  v.  Mower,  204 
Mass.  237,  90  N.  E.  567.  See  Fitz- 
gerald V.  Heady,  225  Mass.  75,  113 
N.  E.  844. 

There  was  no  error  in  permitting 
the  jury  to  consider  the  damages 
caused  to  the  plaintiff  by  being 
obliged  to  resign  his  office.  It 
might  have  been  found  that  the 
plaintiff's  inability  to  secure  the  re- 
quired surety  on  his  bond  was  due 
directly  to  the  illegal  conduct  of  the 
defendants  and  flowed  from  it  as  a 
natural  consequence.  See  Ransom 
V.  Boston,  192  Mass.  299,  307,  78  N. 
E.  481,  7  Ann.  Cas.  733.  It  is  not 
an  answer  in  this  connection  that  the 
plaintiff  was  restored  to  his  oflSce  by 
mandamus  proceedings  and  was  ulti- 
mately paid  his  salary  up  to  the  time 
of  his  resignation.  With  respect  to 
the  conduct- of  the  defendants  here 
in  issue,  the  plaintiff  had  a  legal 
right  to  remain  in  office  unmolested. 
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If  the  unlawful  efforts  of  the  defend- 
ants to  remove  him  from  office  so  in- 
jured his  standing  and  reputation  in 
the  community  and  with   bonding 

-.damage.  companies   that   he 

renuitingr  from     could  no  longer  se- 

bond  and  thereby  was  compelled  to 
resign,  that  would  constitute  an  ele- 
ment of  damage  provided  he  was  un- 
able to  get  more  lucrative  employ- 
ment elsewhere. 
Testimony  as  to  the  reasons  given 

BTidence-  ^^    ageuts    of    the 

rmoiilf  for  bonding    companies 

Src"o'j;l  r»rety.     for   refusal   to   be- 

come  surety  o^  the 
plaintiff's  bond  was  competent. 
Weston  V.  Bamicoat,  175  Mass.  454, 
49  L.R.A.  612,  56  N.  E.  619 ;  Hub- 
bard V.  Allyn,  200  Mass.  166, 174, 86 
N.  E.  356. 

The  plaintiff  was  entitled  to  have 
the  jury  cdnsider  in  assessing  his 
damages  the  mental  suffering  which 
he  sustained  so  far  as  it  was  the  nat- 

Daiiiafpe.-  ^^^^  ^^^  proximate 

mental  result  of  the  unlaw- 

■uiferin*.  j^j  conduct  of  the 

defendants.  It  might  have  been 
found  that  a  feeling  of  humiliation 
and  a  sense  of  degradation  would 
ensue  to  the  ordinary  person  as  the 
normal  and  direct  consequence  of  the 
illegal  expulsion  from  office.  Men- 
tal suffering  ordinarily'  has  been 
held  not  to  be  an  independent  cause 
of  action.  The  reason  for  this  in 
large  part,  as  was  said  by  Lurton, 
J.,  in  a  dissenting  opinion  in  Wads- 
worth  V.  Western  U.  Teleg.  Co.  86 
Tenn.  695,  6  Am.  St.  Rep.  864,  8  S. 
W.  574,  "is  found  in  the  remoteness 
of  such  damages  and  in  the  meta- 
physical character  of  such  an  injury. 
.  .  .  Such  injuries  are  generally 
more  sentimental  than  substantial." 
Summerfield  v.  Western  U.  Teleg. 
Co.  87  Wis.  1,  41  Am.  St.  Rep.  17,  57 
N.  W.  973.  The  rule  is  well  settled, 
however,  that  if  the  natural  conse- 
quence of  the  wrongful  act,  done 
wilfully  or  with  gross  negligence,  is 

mental  suffering  to 

anowed.  the    plaintiff,    then 

that  element  may  be 
considered    in    assessing    damages. 


Meagher  v.  DriscoU,  99  Mass.  281, 96 
Am.  Dec.  759;  Fillebrown  v.  Hoar, 
124  Mass.  580,  585.  In  the  applica- 
tion of  this  rule  it  has  been  held  that 
one  acting  on  the  erroneous  but  hon- 
est belief  that  the  plaintiff  was  an 
apprentice  in  his  employ,  who  made 
a  false  statement  to  .that  effect,  the 
expected  result  being  the  discharge 
of  the  plaintiff,  was  liable  in  dam- 
ages including  mental  suffering. 
Lombard  v.  Lennox,  155  Mass.  70, 
31  Am.  St  Rep.  528,  28  N.  E.  1125. 
It  also  has  been  held  that  the  jury, 
in  assessing  the  damages  to  a  boy 
"unlawfully  excluded"  from  a  public 
school,  might  consider  the  indignity 
or  disgrace  which  followed  the  ex- 
pulsion. In  that  case  as  reported 
there  is  shown  no  malice  or  want  of 
good  faith,  and  nothing  more  than 
honest  mistake  of  their  legal  duty  as 
to  giving  hearing  on  the  part  of  the 
school  committee.  Morrison  v,  Law- 
rence, 181  Mass.  127,  63  N.  E.  400. 
The  case  at  bar  falls  within  the  prin- 
ciple applied  in  these  two  decisions,  . 
and  is  indistinguishable  from  them 
in  any  essential  par-  offlee-wron,cf-i 

ticular.      Good   faith    removal-eirect 

and  absence  of  mal-  **'  '^"'*  '***''• 
ice  in  the  perpetration  of  such  a  pal- 
pable wrong  to  the  plaintiff  consti- 
tute no  defense  to  the  defendants 
against  the  almost  inevitable  effect 
of  their  acts.  In  Bishop  v.  Rowley, 
165  Mass.  460,  43  N.  K  191,  liabUity 
was  established,  although  apparent- 
ly the  school  committee  acted  in  en- 
tire good  faith  in  refusing  to  grant  a 
hearing  to  the  scholar  excluded  from 
school.  See  Austro-American  S.  S. 
Co.  V.  Thomas,  L.R.A.1918D,  873, 
160  C.  C.  A.  309,  248  Fed,  234.  The 
case  at  bar  is  distinguishable  from 
White  V.  Dresser,  135  Mass.  150,  46 
Am,  Rep.  454 ;  Burton  v.  Scherpf ,  1 
Allen,  133, 79  Am.  Dec.  717 ;  Lopes  v. 
Connolly,  210  Mass.  487,  38  L.R.A. 
(N.S.)  986,  97  N.  E.  80;  Spade  v. 
Lynn  &  B.  R.  Co.  168  Mass.  285, 289. 
38  L.R.A.  512,  60  Am.  St.  Rep.  393, 
47  N.  E.  88,  2  Am.  Neg.  Rep.  566, 
and  kindred  decisions. 

Evidence  of  the  plaintiff's  narrat- 
ing a  conversation  with  the  defend- 
ant Brown,  wherein  the  latter  stated 


STILES  V 

{2SS  Mass.  174, 

in  effect  that  he  would  get  even  with 
the  Lowell  Trust  Company  because 
its  president  had  refused  to  honor 
his  note,  was  admissible  as  tending 

Bvidence-  ^  show  -malice  to- 

conirer»ation  to    Ward    the    plaintiff 

.now  malice.  ^^       ^^^       ^^^       ^^ 

Brown,  then  an  issue  although  sub- 
sequeijtly  waived,  and  also  as  tend- 
ing to  eliminate  that  charge  as  a 
cause  of  worry  to  the  plaintiff.  On 
cross-examination  of  the  plaintiff  it 
had  been  developed  that  in  the 
spring  of  1917,  after  the  illegal  re- 
movals, action  had  been  brought 
against  him  and  the  sureties  on  his 
bond  by  the  city  of  Lowell,  for  fail- 
ure to  collect  interest  on  deposits  of 
city  money  from  the  Lowell  TVust 
Company.  It  was  pertinent,  in  reply 
to  the  natural  effect  of  this  evidence, 
for  the  plaintiff  to  testify  that  he 


.  MORSE.  1871 

125  N,  E.  615.) 

had  been  informed  from  various 
sources  that  there  was  no  ground 
for  that  action,  in 

order  to  rebut  the  ^^^^Vif  """"■* 
inference  in  the  de- 
nial of  these  requests,  and  that  his 
mental  distress  came  from  that 
cause.  It  is  not  necessary  to  go 
through  the  exceptions  to  evidence 
in  further  detail.  A  careful  examin- 
ation of  them  satisfies  us  that  there 
was  no  reversible  error  in  these  par- 
ticulars. 

The  defendants'  requests  for 
rulings  need  not  be  reviewed  one  by 
one.  It  follows  from  what  has  been 
said  that  there  was  no  error  in  the 
denial  of  these  requests,  and  that 
the  instructions  given  are  not  open 
to  exception. 

Exceptions  overruled. 


ANNOTATION. 

Peirional  liability  of  public  officer  for  removing  another  officer  or  discharging 

employee. 


There  have  been  but  few  cases  in 
which  the  courts  have  passed  on  the 
personal  liability  of  a  public  officer 
for  removing  another  officer  or  dis- 
charging an  employee  wrongfully.  Of 
the  cases  in  point,  at  least  one  case  in 
addition  to  the  reported  case  has  held 
that  personal  liability  attaches  ir- 
respective of  the  motives  which  may 
have  actuated  the  defendant  in  mak- 
ing the  wrongful  removal.  McGraw 
V.  Gresser  (1919)  226  N.  Y.  57,  123  N. 
E.  84. 

In  the  reported  case  the  court  holds 
that  the  defendants  were  personally 
liable  because  of  their  wrongful  re- 
moval of  the  plaintiff  from  the  posi- 
tion of  city  treasurer,  saying  that 
since  the  defendants,  by  reason  of 
noncompliance  with  the  requirements 
of  the  law  in  respect  to  removal  from 
office,  were  acting  outside  their  judi- 
cial capacity,  they  were  subjected  to 
responsibility  as  individuals,  and  that 
the  cloak  of  office  was  no  protection  to 
them,  though  they  acted  in  good  faith. 

In  McGraw  v.  Gresser  (N.  Y.)  su- 
pra, the  plaintiff,  who  had  been 
wrongfully  discharged  from  a  posi- 


tion under  the  civil  service,  brought 
action  against  the  officer  who  re- 
moved him,  for  the  damages  sustained 
thereby.  The  court,  upholding  a  judg- 
ment for  the  plaintiff,  said:  "A  pub- 
lic office  or  position  is  not  property  in 
the  sense  in  which  that  term  is  gen- 
erally used.  But  it  is  idle  to  say  that 
one  who  is  wrongfully  removed  from 
a  position  in  the  civil  service  does  not 
sustain  an  injury."  The  court  in 
that  case  disapproved  the  dictum  of 
Laughlin,  J.,  in  People  ex  rel.  Walk- 
er V.  Ahearn  (1910)  139  App.  Div.  88, 
123  N.  Y.  Supp.  845,  that  an  officer  is 
not  liable  for  the  unauthorized  re- 
moval of  a  subordinate  "in  the  ab- 
sence of  bad  faith  or  improper  mo- 
tive," saying:  "But  the  law  may  not 
be  violated  with  impunity  even  by 
public  officers  with  good  motives." 

But  in  Burch  v.  Hardwicke  (1878) 
30  Gratt.  (Va.)  24,  32  Am.  Rep.  640,  it 
appeared  that  the  plaintiff,  who  was 
the  chief  of  police  of  the  city  of 
Lynchburg,  was  removed  from  his 
position  by  the  mayor.  He  brought 
action  for  the  damages  sustained  by 
him  in  such  removal,  alleging  it  to 
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have  been  unlawful,  and  offering  to 
prove  that  the  defendant  had  been 
actuated  by  malice  in  removing  him. 
The  court  sustained  him  in  his  con- 
tention that  the  removal  was  unlaw- 
ful, since  it  was  not  within  the  may- 
or's power,  and,  in  affirming  a  judg- 
ment for  the  plaintiff,  said:  'There  is 
no  doubt  but  that  the  defendant  be- 
lieved that  the  power  of  removal  was 
vested  in  him  by  the  Constitution,  and 
for  an  innocent  mistake  in  assuming 
that  power  under  all  the  circum- 
stances, no  jury  or  court  would  be  in- 
clined to  hold  him  responsible  for 
damages.  It  is  only  when  the  power 
is  used  for  the  gratification  of  per- 
sonal hostility  and  dislike,  that  the 
question  assumes  an  entirely  different 
asnect " 

In  O'Neill  v.  Register  (1892)  75 
Md.  425,  23  Atl.  960,  it  appeared  that 
an  employee  of  a  city  fire  department 
was  discharged  on  a  charge  of  disre- 
spect to  a  superior  officer  during  the 
progress  of  a  fire.  A  local  ordinance 
provided  that  employees  of  the  fire 
department  should  be  retained  for 
such  time  as  they  evinced  willingness 
and  capacity  to  discharge  their  duties 
satisfactorily  to  the  fire  commission- 
ers, and  should  not  be  subject  to  re- 
moval for  political  or  religious  belief 
not  interfering  with  the  performance 
of  their  duties.     It  was  held  that  if 


the  employee  could  prove  that  his  dis- 
charge was  not  for  the  reason  as- 
signed, but  that  the  defendants  had 
acted  maliciously  in  removing  him,  for 
some  other  cause,  he  would  have  a 
right  of  action  against  them  for  the 
damages  sustained  by  such  dismissal. 
In  the  absence  of  proof  of  bad  faith 
no  recovery  was  obtained. 

With  respect  to  the  amount  recover- 
able by  an  officer  or  employee  for  a 
wrongful  removal,  in  McGraw  v. 
Gresser  (N.  Y.)  supra,  the  plaintiflf 
brought  action  for  <  the  compensation 
attached  to  his  office  from  the  time 
of  his  removal  until  he  was  reinstated, 
and  the  court  held  that  a  judgment  for 
that  amount  was  properly  rendered. 

In  People  ex  rel.  Walket  v.  Aheam 
(N.  Y.)  supra,  a  like  recovery  was 
passed  without  criticism,  though  the 
case  was  reversed  on  another  ground. 

The  court  in  the  reported  case  goes 
much  further,  and  holds  that  the 
measure  of  damages  may  include  such 
elements  as  mental  suffering  sus- 
tained as  the  natural  and  proximate 
result  of  the  defendant's  misconduct, 
reasonable  counsel  fees  in  procuring 
reinstatement,  and  injury  to  reputa- 
tion not  alone  in  the  community,  but 
with  bonding  companies,  if  such  in- 
jury has  prevented  him  from  obtain- 
ing security  on  his  bond  and  thereby 
compelled  his  resignation.     R.  E.  B. 


CAROLINE  LAURA  TROTT  et  al.,  Respts., 

V. 

STATE  OF  NORTH  DAKOTA,  Appt. 

North  Dakota  Supreme  Court '^  Fehruary  27,  1910, 


(—  N.  D.  — ,  171  N.  W.  827.) 

Treaty  —  eflfect  on  state. 

1.  A  treaty  made  under  the  authority  of  the  United  States  and  within 
the  scope  of  the  legitimate  powers  vested  by  the  Constitution  is  the  su- 
preme law  of  the  land ;  its  provisions  supersede  and  render  nugatory  all 
conflicting  provisions  in  the  laws  or  constitution  of  any  state ;  and,  in  case 
such  conflict  arises,  it  is  the  duty  of  the  judges  of  every  state  to  uphold 
and  enforce  the  treaty  provisions. 

[See  note  on  this  question  beginning  on  page  1877.] 

Headnotes    1-4    by    CHRiSTiANSON,Ch.  J. 


TROTT 

(—  N.  D.  — , 

Stipulation  —  effect  —  setting  aside. 

2:  A  stipulation,  fairly  made,  relat- 
ing to  the  conduct,  of  a  pending  case, 
will  not  be  set  aside  where  such  action 
would  be  likely  to  result  in  serious  in- 
jury to  one  of  the  parties  thereto. 

[See  2  R.  C.  L.  989,  990.] 

Appeal  —  procedure  in  lower  court. 

3.  The  district  court  is  a  court  of 
general  jurisdiction,  and  where  the  par- 
ties to  a  controversy,  the  subject-matter 
of  which  is  properly  within  the  juris- 
diction of  such  court,  voluntarily  adopt 
a  certain  mode  of  procedure  in  submit- 
ting the  controversy  for  determination, 
they  will  not  thereafter  be  heard  to  say 
that  the  procedure  adopted  was  irregu- 
lar and  improper. 

Treaty  —  with  Great  Britain  —  con- 
struction. 

4.  The  treaty  between  the  United 
States  and  Great  Britain  (Act  March  2, 
1899),  which  provides  that  the  citizens 
or  subjects  of  each  of  the  contracting 
powers  may  dispose  of  their  personal 
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property  within  the  territories  of  the 
other,  by  testament,  donation,  or  other- 
wise, and  their  heirs,  legatees,  and 
donees,  being  citizens  or  subjects  of  the 
contracting  parties,  whether  residents 
or  nonresidents,  shall  succeed  to  their 
said  personal  property,  paying  such 
duties  only  as  the  citizens  or  subjects 
of  the  country  where  the  property  lies 
shall  be  liable  to  pay  in  like  cases,  ren- 
ders nugatory  as  to  citizens  and  sub- 
jects of  Great  Britain  the  provisions  of 
the  North  Dakota  Inheritance  Tax  Law, 
which  imposes  upon  nonresident  aliens 
a  larger  tax  than  that  imposed  upon 
citizens  or  resident  aliens ;  and  the  citi- 
zens or  subjects  of  Great  Britain  are 
chargeable  only  with  the  same  tax  as 
that  chargeable  against  citizens  and 
resident  aliens. 

Courts  —  jurisdiction  —  consent. 

5.  Consent  of  the  parties  cannot  give 
jurisdiction  of  an  action  where  the  sub- 
ject-matter thereof  is  one  in  excess  of 
the  jurisdiction  of  the  court. 

[See  7  R.  C.  L.  1039.] 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Grand 
Forks  County  (Cooley,  J.)  overruling  a  demurrer  to  a  complaint  filed  to 
recover  moneys  paid  as  a  collateral  inheritance  tax,  upon  the  ground  that 
it  conflicted  with  a  treaty  between  the  United  States  and  Great  Britain. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  E.  Wallace^  for  appel-     which  was  or  might  have  been  raised 


lant: 

Payments  voluntarily  made  cannot  be 
recovered  back. 

Lewis  V.  San  Francisco,  2  Cal.  App. 
113,  82  Pac.  1106. 

The  question  as  to  whether  or  not  the 
payment  was  involuntary  or  otherwise 
could  not  have  been  passed  upon  under 
the  complaint. 

The  demurrer  should  have  been  sus- 
tained. 

Phoebus  V.  Manhattan  Social  ^Club, 
105  Va.  144,  52  S.  E.  839,  8  Ann.  Gas. 
667. 

All  payments  are  presumed  to  be  vol- 
untary until  the  contrary  is  made  to  ap- 
pear. 

Cooley,  Taxn.  1400,  and  note  2;  Bal- 
timore V.  Leff  erman,  4  Gill,  425,  45  Am. 
Dec.  145;  Phoebus  v.  Manhattan  Social 
Club,  8  Ann.  Gas.  669,  note ;  Monaghan 
V.  Lewis,  10  Ann.  Cas.  1050,  note;  Re 
Rice,  56  App.  Div.  253,  61  N.  Y.  Supp. 
911,  68  N.  Y.  Supp.  1147;  Re  Barnum,' 
129  App.  Div.  418,  114  N.  Y.  Supp.  33. 

A  judgment  cannot  be  impeached  col- 
laterally   by    setting   up    any   matter 


as  a  defense  in  the  original  action. 

23  Cyc.  1100,  note  30;  Connors  v. 
Conrad  S.  S.  Co.  204  Mass.  310,  26 
L.R.A.(N.S.)  171,  134  Am.  St.  Rep. 
662,  90  N.  E.  601,  17  Ann.  Cas.  1051. 

Messrs.  William  Langer,  Attorney 
General,  and  George  K.  Foster,  Assist- 
ant Attorney  General,  also  for  appel- 
lant. 

Messrs.  Mclntyre  and  Burtness  for 
respondents :  - 

When  a  law  of  the  state  conflicts  with 
a  provision  of  a  treaty  entered  into 
with  a  foreign  country,  such  law  nust 
give  way. 

U.  S.  Const,  art.  6;  Hauenstein  v. 
Lynham,  100  U.  S.  483,  490,  25  L.  ed. 
628,  630. 

The  matter  of  removing  the  disabil- 
ity of  aliens,  in  oVder  that  they  may 
have  the  same  rights  as  citizens  to  ac- 
crue and  hold  property  in  the  states  of 
the  Union,  is  a  proper  operation  of 
treaty  regulations. 

Geofroy  v.  Riggs,  133  U.  S.  278,  266, 
33  L.  ed.  642,  644,  10  Sup.  Ct.  Rep. 
295;    McKeown  v.   Brown,   167   Iowa, 
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489,  149  N.  W.  693;  Re  Moynihan,  172 
Iowa,  571,  L.R.A.1916D,  1127,  151  N. 
W.  504,  154  N.  W.  904;  Re  Peterson, 
168  Iowa,  511,  L.R.A.1916A,  474,  and 
note,  151  N.  W.  66. 

Christianson,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

One  Ormand  Peniston,  a  resident 
of  Grand  Forks  county  in  this  state, 
died  testate,  October  8,  1913,  and 
his  last  will  and  testament  was  duly 
admitted  to  probate  in  the  county 
court  of  Grand  Forks  county  on 
December  20,  1913.  The  plaintiffs 
herein  were  legatees  under  said 
will,  and  by  the  final  decree  there 
were  set  over  to  each  of  said 
plaintiffs  their  respective  distrib- 
utive shares  of  said  estate.  The 
plaintiffs  were  and  are  British 
subjects.  By  an  order  of  the 
county  court  entered  on  or  about 
January  30,  1915,  the  county  court 
fixed  the  cash  value  of  such  dis- 
tributive shares,  and  fixed  the 
amount  of  inheritance  tax  due  there- 
on. The  tax  computed  against  the 
shares  of  said  plaintiffs  was  at  the 
rate  of  25  per  cent.  This  tax  was 
imposed  under  §  8977,  Compiled 
Laws  1913,  which  provides :  "Upon 
the  transfer  of  property  in  any  man- 
ner hereinbefore  described  to  or  for 
the  use  of  collateral  relations  or 
strangers  in  blood  who  are  aliens 
not  residing  in  the  United  States,  or 
to  or  for  the  use  of  any  corporation 
which  is  not  chartered  by  the  au- 
thority of  the  government  of  the 
United  States  or  of  any  state,  a  tax 
of  twenty-five  per  centum  shall  be 
levied  and  collected." 

The  plaintiffs  paid  the  inheritance 
tax  so  imposed.  They  thereupon 
brought  the  instant  action  in  the 
district  court  of  Grand  Forks 
county,  setting  up  the  facts  above 
recited,  alleging  that  they  were 
compelled  to  pay,  and  did  pay,  the 
respective  sums  stated,  and  further 
alleging  that  the  said  Inheritance 
Tax  Law  of  this  state,  in  so  far  as  it 
undertakes  to  impose  a  tax  of  25 
per  cent  on  inheritance  by  aliens 
who  are  British  subjects,  is  invalid 
and  void,  in  that  it  is  in  conflict  with 
the  treaty  between  the  United  States 


and  Great  Britain,  ratified  July  28, 
1900,  and  proclaimed  August  6, 
1900.  31  Stat,  ^t  L.  1939.  The 
state  interposed  a  general  demurrer 
to  the  complaint.  The  demurrer 
was  overruled,  and  the  defendant 
appeals. 

The  order  appealed  from  was  en- 
tered October  8,  1915.  The  appeal 
was  taken  November  22,  1915. 
About  the  time  the  appeal  was  taken 
the  attorneys  for  the  plaintiffs  and 
the  then  attorney  general  of  this 
state  entered  into  a  stipulation 
"that  the  only  question  that  is  to  be 
submitted  for  determination  on  the 
appeal  in  this  case  is  the  question  of 
the  validity  of  §  2  of  the  Inheritance 
Tax  Laws,  being  chapter  185  of  the 
Session  Laws  of  1913,  in  so  far  as 
the  same  prescribes  an  inheritance 
tax  of  25  per  cent  on  inheritances 
by  collateral  relations  or  strangers 
in  blood,  who  are  aliens  not  resid- 
ing in  the  United  States,  in  so  far  as 
the  same  applies  to  the  plaintiffs 
who  are  British  subjects  and  who 
reside  in  the  Bermudas,  with  the 
exception  of  one  who  resides  in 
British  Guiana,  South  America;  it 
being  agreed  and  understood  that  if 
the  said  provision  of  the  said  law  is 
valid  and  binding  upon  the  plain- 
tiffs, then  recovery  cannot  be  had  in 
said  action,  but  if  said  provisions 
are  invalid  as  against  said  plaintiffs, 
recQvery  shall  be  had  for  the  amount 
demanded  in  the  complaint." 

On  April  16, 1918,  the  present  at- 
torney general  applied  to  this  court 
for  ah  order  relieving  defendant 
from  the  stipulation.  From  the 
showing  submitted  upon  the  hear- 
ing of  such  application,  it  appears 
that  there  was  considerable  corre- 
spondence between  the  attorneys  for 
the  plaintiffs  and  the  then  attorney 
general,  before  the  commencement 
and  during  the  pendency,  of  the  in- 
stant action.  In  a  letter  written 
July  5,  1915,  the  plaintiffs' attorneys 
called  the  attention  of  the  attorney 
general  to  the  provisions  of  the 
treaty,  and  certain  decisions,  and 
concluda4with  the  request  that  the 
attomeygfen^^l  "advise  as  to  the 
conclusion  reached  and  as  to  wheth- 
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er  or  not  you  would  advise  the  state 
treasurer  to  refund  the  amount 
paid."  The  attorney  £:eneral  re- 
plied under  date  July  10, 1915,  stat- 
ing in  part :  ''I  have  read  the  cases 
referred  to  in  your  letter,  as  well  as 
a  few  others,  and  I  am  inclined  to 
the  view  that  the  conclusion  you 
have  reached  with  respect  to  this 
matter  is  correct.  It  would  seem 
from  the  authorities  cited  that  our 
statute  is  in  conflict  with  article  2 
of  the  treaty  between  the  United 
States  and  Great  Britain.  .  .  . 
However,  under  the  circumstances,  I 
would  hardly  feel  justified  in  advis- 
mg  the  state  treasurer  to  refund 
the  amount  paid  }n  your  case.  In 
other  words,  I  would  prefer  that 
that  portion  of  our  Inheritance  Tax 
Law  be  first  declared  unconstitu- 
tional by  the  courts  before  advising 
a  refund." 

Thereupon  plaintiffs'  attorneys 
prepared  the  summons  and  com- 
plaint in  the  instant  case,  and 
mailed  the  same  to  the  attorney 
general,  who  admitted  service 
thereon,  and  returned  the  same  with 
a  letter  and  a  general  demurrer, 
stating:  ''I  have  concluded  to  de- 
mur to  the  complaint  in  this  action 
merely  for  the  purpose  of  determin- 
ing the  constitutionality  of  the  stat- 
ute involved.  I  am  not  raising  the 
question  of  proper  parties  plaintiff ; 
the  purpose  of  the  demurrer  being 
only,  as  stated,  to  determine  the 
validity  of  the  statute." 

It  will  be  noticed  that  the  stipu- 
lation in  question  is  in  harmony 
with  the  correspondence,  and  merely 
continued  the  original  policy  of 
counsel.  The  avowed  purpose  of 
the  application  to  be  relieved  from 
the  stipulation  is  to  enable  the  de- 
fendant to  raise  certain  procedural 
questions,  viz.,  that  the  plaintiffs 
either  should  have  appealed  from 
the  order  o*f  the  county  court  fixing 
the  tax,  or  moved  for  a  vacation  of 
such  order. 

Assuming  for  the  sake  of  argu- 
ment that  defendant's  contention  as 
to  the  matter  of  remedy  is  correct, 
and  that  by  beinjgr  relieved  from  the 
stipulation  it  might  prevail  in  this 
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action  upon  this  ground,  we  then 
have    this    situation:     That    the 
plaintiffs,  by  reason  of  their  reli- 
ance upon  the  letters  of  the  attorney 
general,  and  the  stipulation,  would 
be  deprived  of  all  remedy.    For  at 
the  time  the  action  was  commenced, 
— ^nay,  at  the  time  the  appeal  here- 
in was  taken  and  the  stipulation  in 
question      signed, — the      plaintiffs 
might    still    have    applied    to   the 
county  court  for  a  rehearing  or  a 
vacation  of  the  order  fixing  the  tax, 
and  in  event  of  an  adverse  decision 
by  the  county  court  appealed  there- 
from.    But  interim  the  signing  of 
the  stipulation  and  the  application 
to  be  relieved  therefrom,  the  time 
in  which  to  apply  to  the  county  court 
for  relief  has  expired.    See  Fischer 
V.  Dolwig,  29  N.  D.  561,  151  N.  W. 
431,  and  Reichert  v.Reichert,  —  N. 
D.  — ,  170  N.  W.  621.   It  is  a  maxim 
of    our    jurisprudence    that    "one 
must  not  change  his  purpose  to  the 
injury  of  another."    Comp.  Laws 
1913,  §  7246.    Also,  that  "he  who 
consents  to  an  act  is  not  wronged 
by  it."    Comp.  Laws  1913,  §  7249. 
And  that    "acquiescence    in    error 
takes  away  the  right  of  objecting  to 
it."    Comp.  Laws  1913,  §  7250.    The 
power  to  relieve  from  a  stipulation 
should  be  exercised  to  promote  jus- 
tice, and  not  to  defeat  it.    To  grant 
defendant's  application,  and  there- 
by in  effect  extend  the  scope  of  the 
demurrer  and  subject  plaintiffs  to 
the    resulting   bur-  gtipaiation- 
den,   inconvenience,  JJi^J"*****"* 
and    possible    loss, 
would)  in  our  opinion,  be  a  violation 
of  the  plainest  principles  of  justice. 
See  36  Cyc.  1294  et  seq.    See  also 
3  C.  J.  718  et  seq. 

It  is  true,  consent  of  the  parties 
cannot  give  jurisdiction  of  an  ac- 
tion, where  the  sub-  co«rt»- 
ject-matter  thereof  jnrudicuoii— 

•  .  ^    consent. 

IS  one  m  excess  of 
the  jurisdiction  of  the  court.  But 
it  must  be  remembered  that  the  dis- 
trict court  is  one  of  general  juris- 
diction. It  has  "original  jurisdic- 
tion, except  as  otherwise  provided  . 
in  this  Constitution,   of  all  causes 
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both  at  law  and  equity/'  N.  D. 
Const.  §  103.  Hence,  it  "has  power 
to  determine  all  controversies  or 
questions  of  difference  which  can 
possibly  be  made  the  subject  of 
civil  action."  Lobe  v.  Bartascha- 
wich,  37  N.  D.  572,  164  N.  W.  276. 
See  also  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  V.  Stutsman,  31  N.  D. 
597, 154  N.  W.  654.  It  is  not  denied 
that  the  district  court  has  jurisdic- 
tion over  the  subject-matter  and 
might  properly  decide  the  questions 
involved,  provided  the  proper  pro- 
cedure had  been  adopted  in  bring- 
ing the  controversy  before  that 
court.  The  point  which  defendant 
desires  to  raise  is  not  want  of  juris- 
diction over  the  subject-matter  of 
controversy,  but  that  the  wrong 
method  was  adopted  in  bringing  the 
same  before  the  court  for  determi- 
nation. But  the  procedure  was 
adopted  by  the  parties  themselves. 
They  voluntarily  conferred  jurisdic- 
tion upon  the  district  court,  and  re- 
stricted the  issues  to  the  one  ques- 
tion of  whether  the  state  law  con- 
flicted with  the  provisions  of  the 
treaty.  And  on  this  appeal  they 
expressly  stipulated  that  this  was 
the  only  question  to  be  submitted. 
So,  leaving  all  questions  as  to  the 
propriety  of  the  procedure  on  one 
side,  we  are  of  the  opinion  that  the 
A «»-.-!  defendant       should 

Appeal—  T_  ^      'J. 

procedure  In  not  now  be  petmit- 
lower  court.         ^^^  ^^  depart  f rom 

the  issue  which  it  framed  in  the 
court  below,  and  which  it  has  for- 
mally stipulated  to  be  the  only  one 
which  it  intended  or  desired  to  raise 
on  this  appeal. 

This  brings  us  to  the  merits  of  the 
appeal.  As  already  indicated,  the 
Inheritance  Tax  Law  of  this  state 
imposes  a  considerably  higher  tax 
upon  aliens  not  residing  in  the 
United  States  than  upon  citizens  of, 
or  aliens  residing  in,  this  country. 
The  constitutionality  of  this  feature 
of  the  law  was  sustained  in  Moody 
V.  Hagen,  36  N.  D.  471,  L.R.A. 
1918F,  947,  162  N.  W.  704,  Ann. 
Cas.  1918A,  933.  But  the  plaintiffs 
in  this  case  contend  that  the  pro- 
vision in  question  has  no  application 


to  them,  under  the  trea^ 
between  this  nation 
Britain.  The  particular  treaty  p 
vision  invoked  reads  as 
"The  citizens  or  subjects 
the  contracting  parties 
full  power  to  dispose  of  their  pei 
sonal  property  within  the territciie 
of  the  other,  by  testament,  donatBt 
or  otherwise ;  and  their  heirs,  k?t 
tees,  and  donees,  being  citizois  er 
subjects  of  the  other  contracti!^ 
party,  whether  resident  or  Dome- 
dent,  shall  succeed  to  their  said  per- 
sonal property,  and  may  takepiiS' 
session  thereof  either  by  thenwiTa 
or  by  others  acting  for  them,  at 
dispose  of  the  same  at  their  ple» 
ure,  paying  such  duties  only  as  tk 
citizens  or  subjects  of  the  coonfiJ 
where  the  property  lies  shall  be  fr 
ble  to  pay  in  like  cases.'' 

The  Constitution  of  the  I* 
States  places  a  treaty  on  tk  sffl 
footing  with  and  of  like  oWigatia 
to  an  act  of  Congress.  Both  are  *• 
clared  by  the  Constitution  tote* 
supreme  law  of  the  land,  ti 
Const,  art.  6 ;  Whitney  v.  B(W 
son,  124  U.  S.  190,  194,  31 1 
ed.  386,  388,  8  Sup.  a  Bj 
456.  A  treaty  made  under  * 
authority  of  the  United  Staa 
and  within  the  scope  of  the  m 
mate  powers  vested 
by  the  Constitution,  intlit 
supersedes  and  ren- 
ders nugatory  all  conflicting  p^ 
sions  in  the  laws  or  constitutiefi 
any  state,  and  in  case  such 
arises  it  is  the  duty  of  the  jud^ 
every  state  to  uphold  and  enri 
the  treaty  provisions.  U.  S. 
art.  6 ;  4  Enc.  U.  S.  Sup.  Ct 
214. 

The  treaty  provision  quoted 
is  neither  obscure  nor  ambi 
To  any  reader  having  acquain 
with    the    ordinary  and  appi 
usage  of  our  language,  it  sugge 
once  the  purpose  tfid  intent  of 
contracting  parties  to  eliminite 
forbid   all    discrimination 
the  subjects  of  the  c^trading 
ernments  with  respe^  to  the 
of  inheritance  of  per!>i^  P 
and  the  amount  ojT  d^^^  ^^ 
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which  the  citizens  or  subjects  of 
either  of  the  contracting  govern- 
ments may  be  required  to  pay  upon 
such  inheritances.    In  our  opinion, 

-.witi>Gre.t  the  plaintiffs  are 
Britain-  correct  in  their  con- 

con.truction.        tontion    that    they 

cannot  be  subjected  to  any  greater 
tax  than  if  they  were  resident  heirs. 
See  Re  Moynihan,  172  Iowa,  571, 
L.R.A.1916D,  1127,  151  N.  W.  504, 
154  N.  W.  904.  See  also  McKeown 
V.  Brown,  167  Iowa,  489,  149  N.  W. 
593.  The  moneys  exacted  from  the 
plaintiffs    in  excess    of  what  the 
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treaty  required  them  to  pay  were, 
therefore,  exacted  in  violation  of  the 
supreme  law  of  the  land.  If  the  de- 
fendant retains  this  excess,  it  will 
simply  be  retaining  money  which, 
under  the  terms  of  the  treaty,  be- 
longed to  the  plaintiffs,  and  which 
the  defendant  had  no  right  to  exact 
from  them. 

It  follows  from  what  has  been 
said  that  the  order  appealed  from 
must  be  affirmed.    It  is  so  ordered. 

Bronson,  J.,  being  disqualified, 
did  not  participate. 


ANNOTATION. 
Relatioii  of  treaty  to  state  and  Federal  law. 


L  Provifiion  of  Federal  Constitution  and 
its  effect: 

a.  In  general,  1377. 

b.  In  case  of  conflict  between  treaty 

and  state  law,   1382. 

c.  In  case  of  conflict  between  treaty 

and  Federal  law,  1384. 

/.  PravMan  of  Federal  CanstUuUon  and 

its  effect. 

a.  In  general. 

Article  6,  clause  2,  of  the  Federal 
Constitution,  provides:  "This  Consti- 
tution, and  the  laws  of  the  United 
States  which  shall  be  made  in  pursu- 
ance thereof,  and  all  treaties  made, 
or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be 
the  supreme  law  of  the  land;  and  the 
judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  Constitution 
or  laws  of  any  state  to  the  contrary 
notwithstanding.'' 

Treaty  bm  plirt  of  mniiicipal  law. 

The  effect  of  such  provision  is  to 
incorporate  into  the  municipal  law  of 
the  United  States,  and  of  each  and 
every  state,  treaties  entered  into  by 
the  Federal  government  within  the 
constitutional  limits  of  the  treaty- 
making  power,  in  so  far  as  they  affect 
individual  rights.  This  idea  is  ex- 
pressed in  varying  language  in  the 
cases  immediately  following. 

Under  svrch  constitutional  provi- 
sion a  public  treaty  is  not  merely  a 
compact  or  bargain  to  be  carried  out 
4  A.L.R.— 87. 


II.  Limitations  upon  general  rule: 

a.  Treaty  must  be  self -executing  or 

have  been  put  into  effect  by 
legislation,  1387. 

b.  Treaty  must  be  within  scope  of 

treaty-making  power,   1388. 

by  the  executive  and  legislative  de- 
partments of  the  general  government, 
but  a  living  law,  operating  upon  and 
binding  the  judicial  tribunals,  state 
and  Federal;  and  these  tribunals  are 
under  the  same  obligation  to  note  it 
and  give  it  effect  as  they  are  to  notice 
and  enforce  the  Constitution,  and  the 
laws  of  Congress  made  in  pursuance 
thereof.  Com.  v.  Hawes  (1878)  13 
Bush.  (Ky.)  697,  26  Am.  Rep.  242,  2 
Am.  Crim.  Rep.  201. 

Where  a  treaty  affects  the  rights  of 
litigants,  it  binds  those  rights,  and  is 
as  much  to  be  regarded  by  the  courts 
as  an  act  of  Congress.  Hamilton  v. 
Erie  R.  Co.  (1916)  219  N.  Y.  343,  114 
N.  E.  399,  Ann.  Cas.  1918A,  928. 

A  treaty  entered  into  by  the  United 
States  in  accordance  with  constitu- 
tional requirements,  and  which  does 
not  require  legislation  to  carry  these 
provisions  into  effect,  is  a  municipal 
law  as  well  as  an  international  con- 
tract. Minnesota  Canal  &  Power  Co. 
V.  Pratt  (1907)  101  Minn.  197,  11 
L.R.A.(N.S.)   105,  112  N.  W.  395. 

The   tribunals  of  a  state  are   re- 

effect  to  the  treat^j_  jj^P^  52g_ 
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eral  government  with  other  nations, 
just  as  if  they  composed  a  part  v>f  the 
state  law.  Blandford  v.  State  (1881) 
10  Tex.  App.  627. 

Treaty  provisions  which  confer 
rights  upon  the  subjects  of  another 
nation  residing  in  this  country  par- 
take of  the  nature  of  municipal  law, 
and  when  the  right  conferred  is  one 
that  can  be  enforced  in  a  court  of  jus- 
tice, and  the  treaty  prescribes  a  rule 
by  which  the  right  is  to  be  de- 
termined, the  court  resorts  to  the 
treaty  for  rule  of  decision  as  it  would 
to  a  statute.  Bondi  v.  MacKay 
(1913)  87  Vt.  271,  89  Atl.  228,  Ann. 
Cas.  1916C,  130. 

The  provisions  in  a  treaty  ad- 
dressed to  the  judicial  power  become 
a  rule  of  law  of  themselves,  and  are 
carried  into  execution  by  that  depart- 
ment without  other  direction  or  au- 
thority. Re  Metzger  (1847)  5  N.  Y. 
Leg.  Obs.  83,  Fed.  Cas.  No.  9,511. 

Treaties  are  the  law  of  the  land, 
and  a  rule  of  decision  in  all  courts. 
Strother  v.  Ldcas  (1838)  12  Pet.  (U. 
S.)  410,  9  L.  ed.  1187. 

A  treaty  within  the  constitutional 
limits  of  the  treaty-making  power  is, 
by  the  express  words  of  the  Consti- 
tution, the  supreme  law  of  the  land, 
binding  alike  national  and  state 
courts,  and  is  capable  of  enforcement 
and  must  be  enforced  by  them  in  the 
litigation  of  private  rights.  Maiorano 
v.  Baltimore  &  0.  R.  Co.  (1909)  213 
U.  S.  268,  53  L.  ed.  792,  29  Sup.  Ct. 
Rep.  424. 

The  courts  are  bound  to  take  ju- 
dicial notice  of  treaties,  and  to  en- 
force in  any  appropriate  proceeding 
the  rights  of  persons  growing  out  of 
a  treaty  (United  States  v.  Rauscher 
(1886)  119  U.  S.  407,  30  L.  ed.  425,  7 
Sup.  Ct.  Rep.  234,  6  Am.  Crim.  Rep. 
222) ;  and  if  its  provisions  are  self- 
executing  it  is  unnecessary  to  plead 
its  existence  (Butschowski  v.  Brecks 
(1913)  94  Neb.  532,  143  N.  W.  923, 
Ann.  Cas.  19150,  965),  or  to  make 
formal  claim  of  rights  asserted  there- 
under, since  the  Constitution,  laws, 
fliid  treaties  of  the  United  States  are 
•  in  this  case  ct*of  the  laws  of  every 
vision  in  question  hai  laws  and  con- 


stitution (Ehrlich  v.  Weber  (1905) 
114  Tenn.  711,  88  S.  W.  188). 

The  right  of  the  courts  to  recognize 
a  treaty  as  the  supreme  law  of  the 
land  is  not  limited  to  cases  in  which  it 
is  called  upon  to  protect  individual 
rights  created  by  the  treaty;  it  may 
refuse  to  authorize  any  proceeding 
which  would  result  in  violation  of  the 
treaty.  Minnesota  Canal  &  Power  Co. 
v.  Pratt  (1907)  101  MiniL  197,  11 
L.R.A.(N.S.)    105,  112  N.  W.  395. 

The  character  of  a  body  of  water  as 
a  lake  or  river,  as  fixed  by  a  treaty, 
is  binding  upon  the  court.  AinsworUi 
V.  Munoskong  Hunting  &  Fishing 
Club  (1909)  159  Mich.  61,  123  N.  W. 
802. 

Time  as  of  wlUoh  treaty  beoomes  Mad- 
ins  upon  the  eovrts. 

As  to  the  governments  making  them, 
treaties  take  effect  from  the  date  of 
their  execution  unless  they  contain 
stipulations  to  the  contrary,  and  their 
ratification  relates  back  to  the  time  of 
signing  (Davis  v.  Concordia  Parish 
(1850)  9  How.  (U.  S-)  280,  13  L.  ed. 
188) ;  but  in  so  far  as  they  affect  in- 
dividual rights  they  are  not  consid- 
ered as  concluded,  so  as  to  be  binding 
upon  the  courts,  until  there  has  been 
an  exchange  of  ratifications  between 
the  contracting  parties  (United  States 
V.  Arredondo  (1832)  6  Pet.  (U.  S.; 
691,  8  L.  ed.  547;  United  States  v 
Sibbald  (1836)  10  Pet.  (U.  S.)  313,  J« 
L.  ed.  437;  Haver  v.  Yaker  (Jecker  v 
Magee)  (1869)  9  Wall.  (U.  S.)  32,  11/ 
L.  ed.  571;  Dooley  v.  United  States 
(1901)  182  U.  S.  222,  45  L.  ed.  1074, 21 
Sup.  Ct.  Rep.  762;  Ex  parte  Ortiz 
(1900)  100  Fed.  955;  Armstrong  v. 
Bidwell  (1903)  124  Fed.  690;  United 
States  V.  Grand  Rapids  &  I.  R.  Co. 
(1908)  91  C.  C.  A.  265,  166  Fed.  297, 
afiirming  (1907)  154  Fed.  131;  Bush  v. 
United  States  (1894)  29  Ct.  CI.  (Fed.) 
144;  Beam  v.  United  States  (1907)  48 
Ct.  CI.  (Fed.)  61;  Macleod  v.  United 
States  (1910)  45  Ct.  CI.  (Fed.)  339; 
Yeaker  v.  Yeaker  (1862)  4  Met.  (Ky.) 
33,  81  Am.  Dec.  530). 

Ab  aifecting  pendins  litiKatiosi. 

The  mandates  of  a  treaty  must  be 
obeyed,  even  though  a£fecting  litiga- 
tion already  in  court  and  compelling 
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the  reversal  of  a  judgment  below. 
United  States  v.  The  Peggy  (1801) 
1  Cranch  (U.  S.)  108,  2  L.  ed.  49. 

Where  the  power  of  the  court  to 
pronounce  judgment  is  derived  from  a 
statute  which,  before  the  rendition  of 
judgment,  is  displaced  by  a  subse- 
quent treaty  provision,  the  judgment 
is  coram  non  judice,  and  absolutely 
void.  Fisher  v.  Harnden  (1812)  1 
Paine,  55,  Fed,  Cas.  No.  4,819,  reversed 
on  other  grounds  in  (1816)  1  Wheat. 
(U.  S.)  800,  4  L.  ed.  96. 

RetroactiTe  operation, 

A  treaty  will  not  be  given  a  retroac- 
tive effect  so  as  to  revive  a  right  of 
action  which  the  provisions  of  a  stat- 
ute do  not  permit  an  alien  to  assert, 
De  Biasi  v.  Nonnandy  Water  Co. 
(1915)  228  Fed.  234. 

A  treaty  subsequently  made  by  the 
United  States  cannot  devest  the  right 
to  an  inheritance  tax  already  vested  in 
the  state.  Prevost  v.  Greneaux  (1857) 
19  How.  (U.  S.)  1, 15  L.  ed.  572. 

Eiteet  of  expiration  or  abrosAtlon  of 
treaty* 

If  a  treaty  or  any  other  law  has  per- 
formed its  office  by  giving  a  right,  the 
expiration  of  the  tresEty  or  law  canpot 
extinguish  that  right.     Chirac  v.  Chi- 
rac   (1817)   2  Wheat.   (U.  S.)   259,  4 
T .  ed.  234. 
The  abrogation  of  the  obligations  of 
treaty  operates,  like  the  repeal  of  a 
V,    only   upon   the   future,    leaving 
nsactions    executed    under    it    to 
nd  unaffected.    Head  Money  Cases 
dge  V.  Robertson)   (1884)  112  U.  S. 
g  S  1,  28  L.  ed.  798,  5  Sup.  Ct.  Rep.  247. 
0  3  ^he  anBttlment  of  a  treaty  provision 
p  n  ?ub8eqiient  act  of  Congress  cannot 
* '^ict  rights  which  have  become  vest- 
«  ^  under  the  treaty.     North  German 
o^yd  S.  S.  Co.  V.  Hedden   (1890)  43 
i  Td.  17. 

Qiwer  of  conrt  to  go  behind  treaty. 

?  The  courts  will  not  undertake  to  in- 
luire  and  decide  whether  the  person 
who  ratified  the  treaty  in  behalf  of  a 
foreign  nation  has  the  power,  by  its 
Constitution  and  laws,  to  make  the  en- 
gagements into  which  he  entered. 
Doe  ex  dem.  Clark  v.  Braden  (1853)  16 
How.  (U.  S.)  635,  14  L.  ed.  1090. 


Courts  can  no  more  go  behind  a 
treaty  which  has  been  executed  and 
ratified  by  the  proper  authorities  of 
the  government,  for  the  purpose  of  an- 
nulling its  effects  and  operations,  than 
they  can  behind  an  act  of  Congress. 
Fellow  V.  Blacksmith  (1857)  19  How. 
(U.  S.)  368,  56  L.  ed.  684. 

£ICect  of  infraction  of  treaty  by  other 
party. 

The  courts  have  no  authority  to  take 
cognizance  of  infractions  of  the  treaty 
by  the  other  party,  ahd,  by  reason  of 
them,  to  declare  the  treaty  to  be  void 
as  to  the  United  States.  Jones  v. 
Walker  (1832)  2  Paine,  688,  Fed.  Cas. 
No.  7,507. 

The  court  has  no  authority,  upon 
any  information  or  concessions  of  any 
individual,  to  consider  or  declare  a 
treaty  broken,  but  their  judgment 
must  be  granted  upon  the  solemn  dec- 
laration of  Congress  alone.  Per  Ire- 
dell, J.,  in  Ware  v.  Hylton  (1796)  3 
Dall.  (U.  S.)  199, 1  L.  ed.  568. 

Efleet   of  infraction   of  treaty  by   act 
of  Federal  goTemment. 

A  treaty  is  primarily  a  compact  be- 
tween independent  nations,  and  de- 
pends for  the  enforcement  of  its  pro- 
visions on  the  honor  and  the  interest 
of  the  governments  which  are  parties 
to  it.  If  these  fail,  its  infraction  be- 
comes the  subject  of  international 
reclamation  and  negotiation,  which 
may  lead  to  war  to  enforce  them. 
With  this,  judicial  courts  have  noth- 
ing to  do.  Head  Money  Cases  (Edge 
V.  Robertson)  (1884)  112  U.  S.  580, 
28  L.  ed.  798,  5  Sup.  Ct.  Rep.  247. 

The  question  whether  the  govern- 
ment is  justified  in  disregarding  its 
engagements  with  another  nation  is 
not  one  for  the  determination  of  the 
courts.  Chinese  Exclusion  Case 
(1889)  130  U.  S.  581,  32  L.  ed.  1068, 
9  Sup.  Ct.  Rep.  623. 

The  court  has  no  power  to  set  itself 
up  as  the  instrurilentality  for  enforc- 
ing the  provisions  of  a  treaty  with  a 
foreign  nation,  which  the  government 
of  the  United  States,  as  a  sovereign 
power,  chooses  to  disregard.  Botiller 
V.  Dominquez  (1889)  130  U.  S.  238,  32 
L.  ed.  926,  9  Sup.  Ct.  Rep.  525.  ' 
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Charaoter  of  agreement  eomini^  witkin 
oonstitviional  proTislon* 

A  written  declaration,  annexed  to  a 
treaty  at  the  time  of  its  ratification,  is 
as  obligatory  as  if  the  provision  had 
been  inserted  in  the  body  of  the  treaty 
itself.  Doe  ex  dem.  Clark  v.  Braden 
(1853)  16  How.  (U.  S.)  635,  14  L.  ed. 
1090. 

An  award  made  in  pursuance  of  a 
treaty  or  convention  submitting  cer- 
tain questions  to  arbitration,  in  which 
it  was  provided  that  "the  high  contract- 
ing parties  engage  to  consider  the 
result  of  the  proceedings  of  the  tribu- 
nal of  arbitration  as  a  full,  perfect, 
and  final  settlement  of  all  the  ques- 
tions referred  to  by  the  arbitrators," 
has  the  same  effect  &s  a  treaty.  La 
Ninfa  (1896)  21  C.  C.  A.  ^4,  44  U.  S. 
App.  648,  75  Fed.  513,  reversing  (1891) 
49  Fed.  575. 

A  convention  is  not  a  treaty,  within 
the  meaning  of  the  Constitution,  and 
as  such  the  supreme  law  of  the  land, 
conclusive  on  the  courts;  but  it  is 
a  provisional  arrangement,  rendered 
necessary  by  national  differences  in- 
volving the  faith  of  the  nation,  and  en- 
titled to  the  respect  of  the  courts ;  and, 
as  an  expression  of  the  will  of  the 
people  through  their  political  ordi- 
nance, to  be  followed  by  the  courts, 
and  not  opposed,  though  extending  to 
the  temporary  restraint  or  modifica- 
tion of  the  operation  of  an  existing 
statute.  Watts  v.  United  States 
(1870)  1  Wash.  Terr.  289. 

Treaties  with  Indian  tribes  are 
treaties  within  the  meaning  of  the 
Constitution,  and  as  such  are  the  su- 
preme law  of  the  land.  Worcester  v 
Georgia  (1832)  6  Pet.  (U.  S.)  515,  8 
L.  ed.  483;  Turner  v.  American  Bap- 
tist Missionary  Union  (1852)  5  Mc- 
Lean, 344,  Fed.  Cas.  No.  14,251 ;  Unit- 
ed States  V.  Berry  (1880)  2  McCrary, 
58,  4  Fed.  779;  Leighton  v.  United 
States  (1894)  29  Ct.  CI.  (Fed.)  288. 

ConBtrvction   of    tr^ty   as   a   jndioial 
qnestioii. 

The  application  of  a  treaty  to  any 
case,  and  its  construction,  if  construc- 
tion is  needed,  are,  as  with  any  other 
law,  questions  for  the  court.  Hamil- 
ton V.  Erie  R.  Co.  (1916)  219  N.  Y. 
843,  114  N.  E.  899,  Ann.  Cas.  1918A, 


928;  Adams  v.  Akerlund  (1897)  168 
Ul.  632,  48  N.  E.  454. 

The  construction  of  treaties  is  the 
peculiar  province  of  the  judiciary; 
and,  except  in  cases  purely  political. 
Congress  has  no  constitutional  power 
to  settle  the  rights  under  a  treaty^  or 
to  affect  titles  already  granted  by  the 
treaty  itself.  Jones  v.  Meehan  (1899) 
175  U.  S.  1,  44  L.  ed.  49,  20  Sup.  Ct. 
Rep.  1 ;  Wilson  v.  Wall  (1867)  6  Wall. 
(U.  S.)  83,  18  L.  ed.  727,  s.  c.  in  court 
below  (1859)  84  Ala.  288;  Chase  v. 
United  States  (1915)  138  C.  C.  A. 
117,  222  Fed.  593  (reversed  on  other 
grounds  in  245  U.  S.  89,  62  L.  ed.  168). 

A  construction  placed  upon  a  treaty 
by  the  executive  or  diplomatic  branch- 
es of  the  government,  although  to  be 
given  due  consideration,  is  not  con- 
trolling upon  the  courts.  Ex  parte 
Charlton  (1911)  185  Fed.  880. 

But  the  courts  will  not  undertake  to 
review  the  construction  put  by  the 
political  department  of  the  govern- 
ment upon  a  treaty,  where  only  politi- 
cal questipns  are  involved.  Re  Cooper 
(1892)  143  U.  S.  472,  86  L.  ed.  232,  12 
Sup.  Ct.  Rep.  453. 

Consequently,  the  courts  are  bound 
by*  the  construction  put  by  the  legisla* 
tive  and  executive,  departments  upon 
a  treaty  fixing  a  boundary  line. 
United  States  v.  Reynes  (1850)  9  How. 
(U.  S.)  127,  13  L.  ed.  74. 

—  principles  of  oonstrvction. 

It  is  the  general  principle  of  con- 
struction with  respect  to  treaties  that 
they  shall  be  liberally  construed  so  as 
to  carry  out  the  apparent  intention  of 
the   parties   to   secure   equality   and 
reciprocity   between  them.    As   they 
are  contracts  between  independent  na- 
tions, in  their  construction  words  are 
to  be  taken  in  their  ordinary  meaning 
as  understood  in  the  public  law  of  na- 
tions,  and   not   in '  any   artificial   or 
special  sense  impressed  upon  them  by 
local  law,  unless  such  restriction  can 
be  clearly  intended.    Geof  roy  v.  Riggs 
(1890)  133  U.  S.  258,  33  L.  ed.  642, 10 
Sup.  Ct.  Rep.  295. 

The  foregoing  passage  is  quoted 
with  approval  in  Re  Anderson  (1914) 
166  Iowa,  617,  52  L.R.A,(N.S.)  686, 147 
N.  W.  1098. 

In  ascertaining  the  meaning  of  a 
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treaty,  the  entire  provisions  of  the 
treaty  relevant  to  the  inquiry  are  to 
be  studied,  the  words  used  are  to  be 
given  their  natural  and  ordinary  sig- 
nification, a  sensible  and  reasonable 
effect  must  be  given  unless  the  words 
forbid,  and  the  cognate  rules  of  inter- 
national law  and  of  the  legislation  of 
the  government  may  be  considered. 
Hamilton  v.  Erie  R.  Co.  (1916)  219 
N.  Y.  843,  114  N.  E.  399,  Ann.  Cas. 
1918 A,  928. 

Treaty  provisions  are  to  be  consid- 
ered with  much  more  liberality  than 
legislative  enactments.  Terms  and 
words  used  in  the  former  are  to  be 
given  the  broadest  meaning,  in  order 
to  effectuate  the  liberal  intentions  of 
the  high  contracting  parties.  Due  re- 
gard must  be  had  to  difference  in  lan- 
guages, nice  distinctions  must  be 
avoided,  and  the  great  purpose  of  con- 
venient international  intercourse  must 
be  borne  in  mind.  Re  Fattosini 
(1900)  33  Misc.  18,  67  N.  Y,  Supp. 
1119. 

While  the  forms  of  expression  in 
the  numerous  treaties  of  the  United 
States  widely  differ,  nevertheless  gov- 
ernments in  their  negotiations  act  ac- 
cording to  well-defined  principles,  and 
have  in  view  specified  objects,  and  al- 
though the  language  varies  in  the  dif- 
ferent treaties,  the  privileges  and 
prerogatives  given  and  obtained  in  re^ 
spect  to  the  same  subject  are  in  fur- 
therance of  the  same  common  prinTii- 
ple  and  object.  So,  where  provisions 
are  found  in  one  treaty  of  doubtful 
import,  the  court  may  look  to  the  pro- 
visions of  treaties  with  other  nations 
on  the  same  subjects,  which  are  free 
from  doubt,  or  which,  having  been 
construed,  will  aid  in  determining  the 
true  spirit  and  meaning  of  that  which 
is  in  doubt.  Re  Lobrasciano  (1902) 
38  Mist.  415,  77  N.  Y.  Supp.  1040. 

Treaties  should  be  interpreted,  in 
case  of  doubt,  according  to  the  tend- 
ency of  international  law.    Ibid. 

A  treaty,  like  any  other  instrument, 
should  be  construed  to  give  it  practical 
effect,  rather  than  to  make  it  ineffect- 
ual. Scharpf  v.  Schmidt  (1898)  172 
111.  255,  50  N.  E.  182. 

Public  treaties  are  to  be  fairly  in- 
terpreted, and  the  intention  of  the  con- 


tracting parties  to  be  ascertained  by 
the  application  of  the  same  rules  of 
construction  and  the  same  course  of 
reasoning  which  is  applied  to  the  in- 
terpretation of  private  contracts. 
Com.  V.  Hawes  (1878)  13  Bush  (KyO 
697,  26  Am.  Rep.  242,  2  Am.  Crim.  Rep. 
201. 

A  treaty  provision  is  to  receive  a 
reasonable  construction,  having  ref- 
erence to  the  purpose  of  the  treaty  and 
the  intention  of  the  contracting  par- 
ties. Bondi  V.  MacKay  (1913)  87  Vt. 
271,  89  Atl.  228,  Ann'.  Cas.  1916C,  130. 

The  literal  construction  is  the  cor- 
rect construction  of  a  treaty,  when 
the  language  is  clear,  precise,  not  in- 
consistent with  other  provisions,  and 
not  leading  to  absurd  conclusions;  and 
in  such  case  no  extraneous  means  for 
an  interpretation  of  the  treaty  should 
be  sought.  Little  v.  Watson  (1850)  32 
Me.  214. 

The  courts  have  sometimes  declared 
that  treaty  engagements  should  be  in- 
terpreted in  a  broad  and  liberal  spirit 
(Pagno  V.  Cerri  (1916)  93  Ohio  St. 
345,  L.R.A.1917A,  486,  112  N.  E.  1037; 
Re  Wyman  (1906)  191  Mass.  276,  114 
Am.  St.  Rep.  601,  77  N.  E.  379 ;  Re  In- 
felise  (1915)  51  Mont.  18,  149  Pac. 
365) ;  and  that  where  a  treaty  admits 
of  two  constructions,  one  restrictive  as 
to  the  rights  that  may  be  claimed  un- 
der it,  and  the  other  liberal,  the  latter 
is  to  be  preferred.  Hauenstein  v. 
Lynham  (1880)  100  U.  S.  483,  25  L.  ed. 
628;  Shanks  v.  Dupont  (1830)  3  Pet. 
(U.  S.)  242,  7  L.  ed.  666;  Schultze  v. 
Schultze  (1893)  144  111.  290,  19  L.R.A. 
90,  36  Am.  St.  Rep.  432,  33  N.  E.  201 ; 
Adams  v.  Akerlund  (1897)  168  111. 
632,  48  N.  E.  454 ;  Scharpf  v.  Schmidt 
(1898)  172  111.  255,  50  N.  E.  182;  Doeh- 
rel  V.  Hillmer  (1897)  102  Iowa,  169,  71 
N.  W.  204;  Re  Lobrasciano  (1902)  38 
Misc.  415,  77  N.  Y.  Supp.  1040). 

But  it  is  not  an  invariable  rule  of 
construction  that  treaties  are  to  be 
liberally  construed.  "Like  other  con- 
tracts, they  are  to  be  read  in  the  light 
of  the  conditions  and  circumstances 
existing  at  the  time  they  were  entered 
into,  with  a  view  to  effecting  the  ob- 
jects and  purposes  of  the  states  there- 
by contracting.  Re  Ross  (1891)  140 
U.  S.  453,  475,  35  L.  ed.  581,  589,  11 
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Sup.  Ct.  Rep.  897.  It  is  further  to  be 
observed  that  treaties  are  the  subject 
of  careful  consideration  before  they 
are  entered  into,  and  are  drawn  by 
persons  competent  to  express  their 
meaning  and  to  choose  apt  words  in 
which  to  embody  the  purposes  of  the 
high  contracting  parties/'  Rocca  v. 
Thompson  (1912)  223  U.  S.  817,  56  L. 
ed.  453,  32  Sup.  Gt.  Rep.  207. 

International  treaties  are  usually, 
if  not  invariably,  prepared  with  great 
care  by  men  of  learning  and  expe- 
rience, accustomed  to  select  words  apt 
to  express  precisely  and  fully  the  in- 
tention of  the  contracting  parties. 
Therefore,  a  reasonable  rather  than  a 
liberal  construction  must  be  given  to 
agreements  solemnly  entered  into  by 
nations ;  and  there  is  no  authority  for 
reading  into  an  international  treaty, 
under  the  guise  of  construction,  ex- 
traordinary provisions  not  necessary 
to  give  full  effect  to  the  intention  ex- 
pressed. The  Neck  (1905)  188  Fed. 
144. 

The  inclination  toward  a  liberal 
construction  will  yield  to  the  presump- 
tion that  the  treaty  was  not  intended 
to  infringe  upon  the  Federal  Consti- 
tution, or  to  invade  the  province  of 
state  law  in  matters  inherently  local, 
or  to  restrict  the  exercise  of  a  sover- 
eign power;  as  is  declared  in  the  cases 
immediately  following: 

It  was  remarked  by  Chase,  J.,  in 
Ware  v.  Hylton  (1796)  3  Dall.  (U,  S.) 
199,  1  L.  ed.  568,  that,  "it  the  courts 
possess  a  power  to  declare  treaties 
void,  I  shall  never  exercise  it  but  in 
a  very  clear  case  indeed." 

That,  in  construing  a  treaty,  it  is 
proper  to  take  the  provisions  of  the 
Federal  Constitution  into  considera- 
tion, see  Com.  v.  Patsone  (1911)  231 
Pa.  46,  79  Atl.  928. 

The  presumption  is  against  any  in- 
tention on  the  part  of  the  Federal  gov- 
ernment to  invade  by  treaty  the  prov- 
ince of  state  law  in  matters  inherent- 
ly local.  Austro-Hungarian  Consul  v. 
Westphal  (1912)  120  Minn.  122, 139  N. 
W.  300;  Re  Ohio  (1910)  157  Cal.  552, 
37  L.R.A.(N.S.)  649,  137  Am.  St.  Rep. 
145,  108  Pac.  516;  Re  Servas  (1915) 
169  Cal.  240,  146  Pac.  651,  Ann.  Cas. 
1916D,  233. 


Treaties  with  foreign  countries 
must  be  held  to  have  been  made  with 
reference  to  the  rightful  exercise  of 
the  police  power  by  the  different 
states,  in  aid  of  the  protection  and 
preservation  of  the  public  health  with- 
in their  respective  borders.  Com- 
pagnie  Francaise  de  Navigation  a 
Vapeur  v.  State  Bd.  of  Health  (1899) 
61  La.  Ann.  645,  66  L.R.A.  795,  72  Am. 
St.  Rep.  458,  25  So.  691,  affirmed  in 
(1902)  186  U.  S.  380,  46  L.  ed.  1209, 
22  Sup.  Ct  Rep.  811. 

While  a  treaty  must  control  all 
courts,  even  ta  the  extent  of  ousting 
them  of  jurisdiction  or  of  changing 
the  rules  of  their  procedure,  in  order 
to  accomplish  this  result  their  mean- 
ing and  purpose  must  be  clear  and  ex- 
plicit. Re  Logiorato  (1901)  34  Misc. 
31,  69  N.  Y.  Supp.  507. 

It  may  be  inferred  from  the  deci- 
sions of  the  United  States  Supreme 
Court  in  Patsone  v.  Pennsylvania 
(1914)  232  U.  S.  138,  58  L.  ed.  639,  34 
Sup.  Ct.  Rep.  281,  and  Heim  v.  Mc- 
Call  (1915)  239  U.  S.  176,  60  L.  ed. 
206,  86  Sup.  Ct.  Rep.  78,  Ann.  Cas. 
1917B,  287,  that  a  treaty  will,  if  pos- 
sible, be  given  a  restricted  construc- 
tion where  a  broader  construction 
would  infringe  upon  a  special  power 
of  the  state  over  the  subject-matter. 

In  determining  the  effect  of  a  treaty, 
it  will  be  presumed  that  the  ^United 
States  did  not  intend  to  deprive  any 
state  of  the  right  to  exercise  any  of 
its  sovereign  powers.  Paget  Sound 
Agri.  Co.  v.  Pierce  County  (1861)  1 
Wash.  Terr.  159. 

Where  the  restriction  upon  the  ex- 
ercise of  the  power  of  taxation  by 
a  recognized  government  is  claimed 
under  the  stipulations  of  a  treaty  with 
another,  its  existence  ought  to  ap- 
pear beyond*a  reasonable  doubt.  Mor- 
ris V.  Hitchcock  (1903)  21  App.  D. 
C.  565,  affirmed  in  (1904)  194  U.  S. 
384,  48  L.  ed.  1030,  24  Sup.  Ct.  Rep. 
712. 

h.  In  case  of  conflict  between  treaty  and 

state  latr. 

It  is  the  necessary  result  of  the  ex- 
plicit declarations  of  the  Federal  Con- 
stitution above  set  forth,  that  where 
there  is'  a  conflict  between  a  treaty  and 
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the  provisions  of  a  state  constitu- 
tion or  of  a  state  statute,  whether  en- 
acted prior  or  subsequently  to  the 
making  of  the  treaty,  the  treaty  will 
control. 

United  States. — ^Ware  v.  Hylton 
(1796)  3  Dall.  199, 1  L.  ed.  568;  Carver 
V.  Jackson  (1830)  4  Pet.  1,  7  L.  ed. 
761;  Worcester  v.  Georgia  (1832)  6 
Pet.  515,  8  L.  ed.  483 ;  Haver  v.  Yaker 
(Jecker  v.  Magee)  (1869)  9  Wall.  32, 
19  L.  ed.  571 ;  United  States  v.  43  Gal- 
lons of  Whiskey  (United  States  v. 
Lariviere)  (1876)  93  U.  S.  188,  23  L. 
ed.  846;  Hauenstein  v.  Ljoiham  (1880) 
100  U.  S.  483,  25  L.  ed.  628 ;  Geof  roy  v. 
Riggs  (1890)  133  U.  S.  258,  33  L.  ed. 
642,  10  Sup.  Ct.  Rep.  295;  Hamilton  V. 
Eaton  (1792)  1  Hughes,  249,  Fed.  Gas. 
No.  5,980;  Gordon  v.  Kerr  (1806)  1 
Wash.  G.  G.  322,  Fed.  Gas.  No.  5,611; 
Re  Sheazle  (1845)  1  Woodb.  &  M.  66, 
Fed.  Gas.  No.  12,734;  Re  Metzger 
(1847)  Fed.  Gas.  No.  9,511;  Re  Ah 
Fong  (1874)  3  Sawy.  144,  Fed.  Gas. 
No.  102;  Baker  v.  Portland  (1879)  5 
Sawy.  566,  Fed.  Gas.  No.  777;  Re  Par- 
rott  (i880)  6  Sawy.  349,  1  Fed.  481; 
Re  Ah  Ghong  (1880)  6  Sawy.  461,  2 
Fed.  733;  Love  v.  Pamplin  (1884)  21 
Fed.  755;  Bahuaud  v.  Bize  (1901)  105 
Fed.  485;  Re  Holmberg  (1912)  193 
Fed.  260. 

California. — ^People  ex  rel.  Atty. 
Gen.  V.  Gerke  (1885)  5  Gal.  381; 
Blythe  v.  Hinckley  (1900)  127  Gal. 
431,  59  Pac.  787,  affirmed  in  (1900) 
180  U.  a  333,  45  L.  ed.  557,  21  Sup. 
Ct  Rep.  390. 

Delaware. — ^Doe  ex  dem.  Docksta- 
der  V.  Roe  (1903)  4  Penn.  398,  55  AtL 
341. 

niinois.  —  Wunderle  v.  Wunderle 
(1893)  144  111.  40,  19  L.R.A.  84,  33 
N.  E.  195;  Adams  v.  Akerlund  (1897) 
168  HI.  632,  48  N.  E.  451 ;  Scharpf  v. 
Schmidt  (1898)  172  111.  255,  50  N.  E. 
182. 

Indiana. — Lehman  v.  State  (1909) 
45  Ind.  App.  330,  88  N.  E.  365. 

Iowa.— Opel  V.  Shoup  (1897)  100 
Iowa,  407,  37  L.R.A.  583,  69  N.  W. 
560;  Doehrel  v.  Hillmer  (1897)  102 
Iowa,  169,  71  N.  W.  204;  Wilcke  v. 
Wilcke  (1897)  102  Iowa,  173,  71  N. 
W.  201;  Ahrena  v.  Ahrens  (1909)  144 
Iowa,  486,  123  N.  W.  164,  Ann.  Gas. 


1912A,  1098;  Re  Anderson  (1914)  166 
Iowa,  617,  52  L.R.A.(N.S.)  686,  147 
N.  W.  1098,  affirmed  in  (1917)  245 
U.  S.  170,  62  L.  ed.  225,  38  Sup.  Ct. 
Rep.  109;  McKeown  v.  Brown  (1914) 
167  Iowa,  489,  149  N.  W.  593;  Re 
Moynihan  (1915)  172  Iowa,  571, 
L.R.A.1916D,  1127,  151  N.  W.  504,  154 
N.  W.  904;  Brown  v.  Daly  (1915)  172 
Iowa,  379,  154  N.  W.  602;  Brown  v. 
Peterson  (1919)  —Iowa,  — ,  170  N.  W. 
444. 

Kentucky.— Yeaker  V.  Yeaker  (1862) 
4  Mete.  33,  81  Am.  Dec.  530,  affirmed 
in  (1869)  9  Wall.  (U.  S.)  32,  19  L.  ed. 
571. 

Loiii8iana.*->Re  Marquise  de  Circe 
(1880)  Man.  Unrep.  Gas.  412;  Du- 
four's  Succession  (1855)  10  La.  Ann. 
391;  SchafFer's  Succession  (1858)  13 
La.  Ann.  113;  Amat's  Succession 
(1866)  18  La.  Ann.  403;  Crusius's 
Succession  (1867)  19  La.  Ann.  369; 
Rabasse's  Succession  (1895)  47  La. 
Ann.  1452,  49  Am.  St.  Rep.  433,  17  So. 
867;  Rixner's  Succession  a896)  48 
La.  Ann.  552,  32  L.R.A.  177,  19  So. 
597;  Sala's  Succession  (1898)  50  La. 
Ann.  1009,  24  So.  674. 

Massachusetta— Re  Wyman  (1906) 
191  Mass.  276,  114  Am.  St.  Rep.  601,  77 
N.  E.  379. 

Miraiesota.  —  Minnesota  Canal  & 
Power  Go.  v.  Pratt  (1907)  101  Minn. 
197,  11  L.R.A;(N.S.)  105,  112  N.  W. 
395. 

Montana.— Re  Infelise  (1915)  51 
Mont.  18,  149  Pac.  365. 

Nebraska. — ^Butscfakowski  v.  Brecks 
(1913)  94  Neb.  532,  148  N.  W.  923, 
Ann.  Gas.  1915G,  966;  Erickson  v. 
Carlson  (1914)  95  Neb.  182,  145  N.  W. 
352. 

New  York.— Hamilton  v.  Erie  R.  Go. 
(1916)  219  N.  Y.  343,  114  N.  E.  399, 
Ann.  Gas.  1918A,  928 ;  Jackson  ex  dem. 
FoUiard  v.  Wright  (1809)  4  Johns. 
75;  Watson  v. 'Donnelly  (1859)  28 
Barb.  653;  Kull  v.  KuU  (1885)  37  Hun, 
476;  People  v.  Warren  (1895)  13  Misc. 
615,  34  N.  Y.  Supp.  942;  Re  Fattosini 
(1900)  33  Misc.  18,  67  N.  Y.  Supp. 
1119;  Re  Lobrasciano  (1902)  38  Misc. 
415,  77  N.  Y.  Supp.  1040;  Re  Scutella 
(1911)  145  App.  Div.  156,  129  N.  Y. 
Supp.  20,  reversing  (1910)  69  Misc. 
514,  127  N.  Y.  Supp.  874;  Re  Szabo 
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(1912)  143  N.  Y.  Supp.  678;  Re  Vuke- 
lic  (1912)  143  N.  Y.  Supp.  679;  Re 
Riccardo  (1913)  79  Misc.  371,  140  N. 
Y.  Supp.  606;  Re  Madaloni  (1913)  79 
Misc.  653,  141  N.  Y.  Supp.  323. 

North  Dakota. — ^Trott  v.  State  (re- 
ported herewith)  ante,  1372. 

Porto  Rico. — Cruz  v.  Dominguez 
(1905)  8  P.  R.  551;  Fernandez  v.  Perez 
(1914)  6  Porto  Rico  Fed.  Rep.  665. 

Tennessee. — Baker  v.  Shy  (1871)  9 
Heisk.  85;  Ehrlich  v.  Weber  (1905) 
114  Tenn.  711,  88  S.  W.  188. 

Texas.— Blandford  v.  State  (1881) 
10  Tebc.  App.  627. 

Vermont. — ^Bondi  v.  MacKay  (1913) 
87  Vt.  271,  89  Atl.  228,  Ann.  Cas. 
1916C<  130. 

Washington.— Re  Stixrud  (1910)  58 
Wash.  339,  33  L.R.A.(N.S.)  632,  109 
Pac..343,  Ann.  Cas.  1912 A,  850. 

The  fact  that  the  matter  dealt  with 
in  a  statute  is  a  proper  subject  of  the 
treaty-making  power  does  not  pre- 
clude a  state  from  legislating  with  re- 
spect thereto,  in  the  absence  of  any 
treaty  provision  (Blythe  v.  Hinckley 
(1900)  127  Cal.  231,  59  Pac.  787,  af- 
firmed in  (1900)  180  U.  S.  333,  45  L. 
ed.  557,  21  Sup.  Ct.  Rep.  890) ;  accord- 
ingly, in  those  cases  where  there  is 
a  conflict  between  the  provisions  of 
the  statute  and  those  of  the  treaty,  the 
state  laws  are  not  void  as  an  unwar- 
ranted interference  with  or  encroach- 
ment upon  the  powers  of  the  Federal 
government;  but  such  laws,  in  so  far 
as  they  conflict  with  the  treaty  pro- 
visons,  are  merely  suspended  or  con- 
trolled during  the  life  of  the*  treaty. 
Blythe  v.  Hinckley  (1900)  127  CaL 
231,  59  Pac.  787. 

The  effect  of  a  treaty  is  not  to  nul- 
lify a  conflicting  statute,  but  to  sus- 
pend it  in  its  application  to  a  citizen 
of  the  country  with  which  the  treaty 
is  made.  Ahrens  v.  Ahrens  (1909) 
144  Iowa,  486, 123  N.  W.  164,  Ann.  Cas. 
1912A,  1098;  Re  Stixrud  (1910)  58 
Wash.  339,  33  L.R.A.(N.S.)  632,  109 
Pac.  343,  Ann.  Cas.  1912A,  850. 

The  treaty  which  will  suspend  or 
override  the  statute  of  a  state  must 
be  a  treaty  between  the  United  States 
and  the  government  of  the  particular 
country  of  which  the  alien  claiming  to 
be  relieved  of  the  disability  imposed 


by  the  state  law  is  a  citizen  or  subject, 
A  treaty  with  some  other  country,  of 
which  such  alien  is  not  a  citizen  or 
subject,  cannot  have  the  effect  of  re- 
moving the  disability  complained  of. 
Wunderle  v.  Wunderlee  (1893)  144  111. 
40,  19  L.R.A.  84,  33  N.  E.  195. 

A  municipal  ordinance  operating  to 
deprive  the  subject  of  a  foreign  coun- 
try of  rights  assured  to  him  by  a 
treaty  is  invalid.  Re  Quong  Woo 
(1882)  7  Sawy.  526,  13  Fed.  229;  Re 
Lee  Sing  (1890)  43  Fed.  359. 

The  provisions  of  the  common  law 
of  the  state,  as  well  as  its  statutes, 
may  be  suspended  during  the  exist- 
ence of  a  treaty  inconsistent  there- 
with. Geofroy  v.  Riggs  (1890)  133 
U,  S.  258,  33  L.  ed.  642, 10  Sup.  Ct.  Rep. 
295. 

In  Re  Lobrasciano  (1902)  38  Misc. 
415,  77  N.  Y.  Supp.  1040,  it  is  said: 
"While  United  States  statutes  are  to 
be  considered  in  arriving  at  the  spirit 
and  intention  of  a  treaty,  I  apprehend 
that  state  statutes  are  not  so  entitled. 
State  legislatures  are  only  remotely 
connected  with  the  trealy-making 
power,  and  their  right  to  negotiate 
treaties  is  expressly  prohibited  by  the 
Federal  Constitution.  .  .'  .  Federal 
laws  and  treaties  must  be  read  to- 
gether, and  reconciled  if  possible. 
.  .  .  It  in  no  sense  follows  that 
treaties  and  state  statutes  are  to  be 
reconciled.  If  that  were  attempted 
there  might  have  to  be  as  many  recon- 
cilements as  there  are  states  in  the 
Union." 

o.  In  case  of  conflict  hettveen  treaty  and 

Federal  law,  • 

It  is  competent  to  supersede  a  prior 
act  of  Congress  by  treaty,  as  other- 
wise the  declaration  in  the  Constitu- 
tion that  a  treaty  concluded  in  the 
mode  prescribed  by  that  instrument 
shall  be  the  supreme  law  of  the  land 
would  not  have   due  effect     United 
States   V.   Lee   Yen   Tai    (1901)    185 
U.  S.  218,  46  L.  ed.  878,  22  Sup.  a. 
Rep.  629;  J.  Ribas  y  Hi  jo  v.  United 
States  (1904)  194  U.  S.  315,  48  L.  ed. 
994,  24  Sup.  Ct.  Rep.  727;  Ward  v. 
Race  Horse  (1895)  163  U.  S.  504,  41 
L.   ed.   244,   16  Sup.   Ct.  Rep.  1076; 
Whitney  v.  Robertson  (1887)  124  U.  & 
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190,  194,  31  L.  ed.  386,  388,  8  Sup.  Ct. 
Rep.  456;  Bartram  v.  .  Robertson 
(1883)  21  Blatchf.  211,  15  Fed.  212; 
United  Shoe  Machinery  Co.  v.  Du- 
piessis  Shoe  Machinery  Go.  (1907)  84 
G.  C.  A.  76,  155  Fed.  842 ;  Hennebiqne 
Constr.Co.  v.  Myers  (1909)  97  C.  C.  A. 
289,  172  Fed.  869. 

When  the  question  is  whether  an 
act  of  Congress  has  been  superseded 
in  whole  or  in  part  by  a  subsequent 
treaty»  effect  must  be  given  to  both, 
40  far  as  possible  (United  States  v. 
Lee  Yen  Tai  (U.  S.)  supra;  Whitney 
V.  Robertson  (1887)  124  U.  S.  190,  31 
L.  ed.  386,  8  Sup.  Ct.  Rep.  456) ;  and 
a  later  treaty  will  not  be  regarded  as 
repealing  an  earlier  statute  by  im- 
plication, unless  the  two  are  absolute- 
ly incompatible,  and  the  statute  can- 
not be  enforced  without  antagonizing 
the  treaty  (Johnson  v.  Browne  (1906) 
205  U.  S.  309,  51  L.  ed.  816,  27  Sup.  Ct. 
Rep.  539,  10  Ann.  Gas.  636) . 

Congress  has  the  same  right  to  sus- 
pend or  abrogate  a  treaty  as  any  other 
law  (Ex  parte  Blazekovic  (1918)  248 
Fed.  827) ;  accordingly,  where  the 
terms  of  a  treaty  and  of  a  subsequent 
act  of  Congress  come  into  conflict,  the 
Jict  of  Congress  will  control. 

United  States.— The  Cherokee  To- 
bacco (Boudinot  y.  United  States) 
(1871)  11  Wall.  616,  20  L.  ed.  227; 
Head  Money  Cases  (Edye  v.  Robert- 
son) (1884)  112  U.  S.  580,  28  L.  ed. 
798,  5  Sup.  Ct.  Rep.  247;  Whitney  v. 
Robertson  (1887)  124  U.  S.  190,  194, 
31  L.  ed.  386,  388,  8  Sup.  Ct.  Rep.  456; 
Botiller  v.  Dominguez  (1889)  130  U. 
S.  238,  32  L.  ed.  926,  9  Sup.  Ct.  Rep. 
525;  Chae  Chan  Ping  y.  United  States 
(1889)  130  U.  S.  581,  32  L.  ed. 
1068,  9  Sup.  Ct.  Rep.  623;  Horner 
y.  United  States  (1892)  143  U.  S. 
570,  36  L.  ed.  266,  12  Sup.  Ct.  Rep. 
522;  Fong  Yue  Ting  y.  United  States 
(1892)  149  U.  S.  698,  37  L.  ed. 
905,  13  Sup.  Ct.  Rep.  1016;  Ward  y. 
Race  Horse  (1895)  163  U.  S.  504,  41 
L.  ed.  244,  16  Sup.  Ct.  Rep.  1076; 
Draper  y.  United  States  (1896)  164  U. 
S.  240,  41  L.  ed.  419,  17  Sup.  Ct.  Rep. 
107;  Thomas  y.  Gay  (1898)  169  U.  S. 
264,  42  L.  ed.  740,  18  Sup.  Ct.  Rep. 
340;  United  States  y.  Lee  Yen  Tai 
(1902)   186  U.  S.  213,  46  L.  ed.  878, 


22  Sup.  Ct.  Rep.  629;  Alyarez  y  San- 
chey  y.  United  States  (1910)  216  U. 
S.  167,  54  L.  ed.  432,  30  Sup.  Ct.  Rep. 
361,  affirming  (1907)  42  Ct.  CI.  468; 
Ex  parte  Webb  (1912)  225  U.  S.  663, 
56  L.  ed.  1248,  82  Sup.  Ct.  Rep.  769; 
Rainey  y.  United  States  (1914)  232  U. 
S.  310,  58  L.  ed.  617,  34  Sup.  Ct.  Rep. 
429,  affirming  (1911)  190  Fed.  359; 
Taylor  y.  Morton  (1855)  2  Curt.  C.  G. 
454,  Fed.  Gas.  No.  13,799,  affirmed  on 
other  grounds  in  (1863)  2  Black.  481, 
17  L.  ed.  277;  United  States  v.  To- 
bacco Factory  (1870)  1  Dill.  264,  Fed. 
Gas.  No.  16,528,  affirmed  in  (1871)  11 
Wall.  616,  20  L.  ed.  227;  Ropes  y. 
Clinch  (1871)  8  Blatchf.  304,  Fed.  Gas. 
No.    12,041;    Bartram    y.    Robertson 

(1883)  15  Fed.  212,  affirmed  on  other 
grounds  in  122  U.  S.  116,  30  L.  ed. 
1118;  Re  Ah  Lung  (1883)  18  Fed.  28; 

-  Re  Chin  A  On  (1883)  9  Sawy.  343,  18 
Fed.    506;     Whitney    y.     Robertson 

(1884)  21  Fed.  566;  Witherclift  y. 
Robertson  (1886)  23  Blatchf.  546,  27 
Fed.  737;  Kelly  v.  Hedden  (1887)  31 
Fed.  607,  affirmed  in  (1888)  124  U.  S. 
196,  31  L.  ed.  389,  8  Sup.  Ct.  Rep.  459 ; 
North  German  Lloyd  S.  S.  Go.  y.  Hed- 
den (1890)  43  Fed.  17;  The  Kestor 
(1901)  110  Fed.  432;  Wadsworth  y. 
Boysen  (1906)  78  C.  G.  A.  437,  148 
Fed.  771;  United  Shoe  Machinery  Go. 
y.  Duplessis  Shoe  Machinery  Go. 
(1907)  84  C.  C.  A.  76,  156  Fed.  842; 
United  States  y.  Billings  (1911)  190 
Fed.  359,  reyersed  on  other  grounds 
In  (1914)  232  U.  S.  290,  58  L.  ed.  609, 
34  Sup.  Ct.  Rep.  427 ;  The  Tokai  Marua 
(1911)  111  C.  C.  A.  282,  190  Fed.  450; 
Teti  y.  Consolidated  Goal  Co.  (1914) 
217  Fed.  443 ;  United  States  y.  18  Pack- 
ages of  Dental  Instruments  (1916) 
144  C.  G.  A.  618,  230  Fed.  564,  revers- 
ing (1915)  222  Fed.  121;  Ex  parte 
Blazekoyic  (1918)  248  Fed.  327;  Sum- 
mertime y.  Local  Bd.  (1917)  248  Fed. 
832;  United  States  ex  reL  Pfefer  y. 
Bell  (1918)  248  Fed.  992;  Thingvalla 
Line  y.  United  States  (1889)  5  L.R.A. 
135,  24  Ct.  CI.  255. 

Indian  Territory. — Tuttle  y.  Moore 
(1901)  3  Ind.  Terr.  712,  64  S.  W.  585; 
Dukes  y.  McKenna  (1902)  4  Ind.  Terr. 
156,  69  S.  W.  832. 

Iowa.— Webster  y.  Reid  (1846)  Mor- 
ris, 467,  reversed  on  other  grounds  in 
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(1850)  11  How.  (U.  S.)  437,  13  L.  ed. 
761. 

Minnesota.  —  Minnesota  Canal  & 
Power  Co.  v.  Pratt  (1907)  101  Minn. 
197,  11  L.R.A.(N.S.)  105,  112  N.  W. 
895. 

New  York. — Hamilton  v.  Erie  R.  Co. 
(1916)  219  N.  Y.  343,  114  N.  E.  399, 
Ann.  Cas.  1918A,  928. 

Porto  Rico.— Wood  v.  Valdes  (1908) 
3  Perto  Rico  Fed.  Rep.  503;  United 
States  V.  Cook  (1914)  6  Porto  Rico 
Fed.  Rep.  652. 

So  far  as  a  treaty  made  by  the 
United  States  with  any  foreign  nation 
can  become  the  subject  of  judicial 
cognizance  in  the  courts  of  this  coun- 
try, it  is  subject  to  such  acts  as  Con- 
gress may  pass  for  its  enforcement, 
modification,  or  repeal.  Head  Money 
Cases  (Edge  v.  Robertson)  (1884) 
112  U.  S.  580,  28  L.  ed.  798,  5  Sup.  Ct. 
Rep.  247;  Whitney  v.  Robertson 
(1888)  124  U.  S.  190,  31  L.  ed.  386,  8 
Sup.  Ct.  Rep.  456. 

There  is  no  power  in  the  judiciary 
to  prevent  the  violation  of  a  treaty  by 
legislative  action.  Webster  v.  Reid 
(1846)  Morris  (Iowa)  467,  reversed 
on  other  grounds  in  (1850)  11  How. 
(U.  S.)  437,  13  L.  ed.  761. 

Acts  of  Congress  affecting  the  terms 
of  a  treaty  are  not  subject  to  the  juris- 
diction of  the  court;  they  belong  to  the 
political  department  of  the  govern- 
ment. Ainsworth  v.  Munoskong  Hunt- 
ing &  Fishing  Club  (1909)  159  Mich. 
61,  123  N.  W.  802. 

In  Re  Clinton  Bridge  (1867)  1 
Woolw.  150,  Fed.  Cas.  No.  2,900,  it  is 
said  that  the  courts  possess  no  power 
to  declare  a  statute  passed  by  Con- 
gress and  approved  by  the  President 
void  because  it  may  violate  treaty 
obligations,  but  that  questions  of  this 
class  are  international  questions,  and 
are  to  be  settled  between  the  foreign 
nations  interested  in  the  treaty  and 
the  political  department  of  the  gov- 
ernment. "If  the  court  could  do  this, 
it  could  annul  declarations  of  war, 
suspend  the  levy  of  armies,  and  be- 
come a  great  international  arbiter,  in- 
stead of  a  court  of  justice  for  the  ad- 
ministration of  the  laws  of  the  United 
States." 

"Treaties  are  contracts  between  na- 


tions, and  by  the  Constitution  are 
made  the  law  of  the  land.  But  the 
Constitution  does  not  declare  that  the 
law  so  established  shall  never  be 
altered  or  repealed  by  Congress.  Good 
faith  toward  the  other  contracting  na- 
tion might  require  Congress  to  refrain 
from  making  any  change,  but  if  it 
does  act,  its  enactment  becomes  a  con- 
trolling law  in  this  country.  The  oth- 
er nation  may  have  ground  for  com- 
plaint, but  every  person  is  bound  to 
obey  the  law.  And  as  a  corollary,  it 
foll6ws  that  no  person  acquires  any 
vested  right  to  the  continued  opera- 
tion of  the  treaty."  United  States  v. 
Billings  (1911)  190  Fed.  371,  quoted 
with  approval  by  the  Supreme  Court 
in  Ralney  v.  United  States  (1914)  232 
U.  S.  310,  58  L.  ed.  617, 34  Sup.  Ct.  Rep. 
429. 

It  is  immaterial  that  Congress,  in 
enacting  a  subsequent  statute,  may 
not  have  intended  to  pass  a  law  which 
should  be  inconsistent  with  the  terms 
of  the  treaty.  Ropes  v.  Clinch  (1871) 
8  Blatchf .  304,  Fed.  Cas.  No.  12,041. 

The  court  should  be  slow  to  assame 
that  Congress  intended  the  violation 
of  the  stipulations  of  a  treaty  (Chew 
Heong  v.  United  States  (1884)  112  U.& 
536,  28  L.  ed.  770,  5  Sup.  Ct.  Rep.  265; 
Chinese  Exclusion  Case  (1889)  130 
U.  S.  581,  32  L.  ed.  1068,  9  Sup.  Ct.  Rep. 
^23;  Re  Ah  Lung  (1883)  9  Sawy.  806, 
18  Fed.  28) ;  but  the  purpose  to  do  so 
must  appear  clearly  and  distinctly 
from  the  words  used  in  the  statute  or 
in  the  treaty  (United  States  v.  Lee 
Yen  Tai  (1901)  185  U.  S.  213,  46  L.  ed. 
878,  22  Sup.  Ct.  Rep.  629) ;  and  the 
language  of  the  law  which  is  supposed 
to  constitute  the  violation  must  admit 
of  no  other  reasonable  construction 
(Re  Chin  A  On  (1883)  9  Sawy.  343, 
18  Fed.  506).      ♦ 

It  is  the  duty  of  the  court,  if  pos- 
sible, to  find  an  interpretation  of  the 
statute  which  will  involve  no  infrac- 
tion of  the  treaty, — ^no  violation  of  the 
pledged  faith  of  the  government  of  the 
United  States  to  the  government  of 
another  country.  Ropes  v.  Clinch 
(1871)  8  Blatchf.  304,  Fed.  Cas.  No. 
12,041;  Whitney  v.  Robertson  (1887) 
124  U.  S.  190,  31  L.  ed.  386,  8  Sup.  Ct. 
Rep.  456;  United  States  v.  GjfiiUm 
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(1900)  176  U.  &  459,  44  L.  ed.  544,  20 
Sup.  Ct.  Rep.  415. 

When  any  conflict  is  alleged  to  exist 
between  a  treaty  and  a  subsequent 
act  of  Congress,  the  court,  in  con- 
struing them,  will  endeavor  to  give 
force  and  effect  to  both.  Wadsworth 
V.  Boysen  (1906)  78  C.  C.  A.  437,  148 
Fed.  771;  United  States  v.  Berry 
(1880)  2  McCrary,  68,  4  Fed,  779. 

I/.  Idniitatians  upon  general  rule. 

a.  Treaty  must  he  self-executing  or  have 
been  put  into  effect  hy  legislation. 

Under  the  constitutional  provision 
that  a  treaty  shall  be  the  law  of  the 
land,  it  is  to  be  regarded  in  courts  of 
justice  as  equivalent  to  an  act  of  the 
legislature,  whenever  it  operates  of 
itself  without  the  aid  of  any  legis- 
lative provision.  But  when  the  terms 
of  the  stipulation  import  a  contract, 
when  either  of  the  parties  engages  to 
perform  a  particular  act,  the  treaty 
addresses  itself  to  the  political,  not 
the  judicial,  department,  and  the  legis- 
lature must  execute  the  contract  be- 
fore it  can  become  a  rule  for  the  court. 
Foster  v.  Neilson  (1829)  2  Pet.  (U.  S.) 
253,  7  L.  ed.  415 ;  Re  Metzger  (1847) 
1  Barb.  (N.  Y.)  248;  Humphrey  v. 
United  States,  Dev.  Gt.  CI.  (Fed.)  §§ 
141,  704;  Little  v.  Watson  (1850)  82 
Me.  214. 

Accordingly,  a  treaty  provision  will 
not  have  the  effect  to  suspend  the 
operation  of  a  statute,  where  it  is  not 
self-executing,  and  legislation  has  not 
been  enacted  to  put  it  into  effect. 
Cameron  Septic  Tank  Co.  v.  Knoxville 
(1913)  227  U.  S.  39,  57  L.  ed.  407,  33 
Sup.  Ct.  Rep.  209. 

A  treaty  cannot  be  the  supreme  law 
of  the  land  where  the  concurrence  of 
Congress  is  necessary  to  give  it  ef- 
fect, as  where  the  appropriation  of 
money  is  required.  Turner  v.  Ameri- 
can Baptist  Missionary  Union  (1852) 
5  McLean,  344,  Fed.  Cas.  No.  14,251. 

Whenever  a  treaty  embraces  mat- 
ters which. are  the  subject  of  legisla- 
tion by  Congress,  it  will  require  an  act 
of  legislation  to  carry  the  treaty  into 
effect.  Siemssen  v.  Bofer  (1856)  6 
<?al.  250  (obiter). 

e  On  the  other  hand,  a  treaty  that 
W     'ates  of  itself  without  the  aid  of 


legislation  is  equivalent  to  an  act  of 
Congress,  and,  when  in  force,  con- 
stitutes a  part  of  the  supreme  law  of 
the  .land.  Chew  Heong  v.  United 
States  (1884)  112  U.  S.  536,  28  L.  ed. 
770,  5  Sup.  Ct  Rep.  255. 

When  it  is  provided  by  treaty  that 
certain  acts  shall  not  be  done,  or  that 
certain  limitations,  or  restrictions, 
shall  not  be  disregarded  or  exceeded 
by  the  contracting  parties,  the  com- 
pact does  not  need  to  be  supplemented 
by  legislative  or  executive  action  to 
authorize  the  courts  of  justice  to  de- 
cline to  override  those  limitations,  or 
to  exceed  the  prescribed  restrictions. 
Com.  V.  Hawes  (1878)  13  Bush  (Ky.) 
697,  26  Am.  Rep.  242,  2  Am.  Crim.  Rep, 
201;  Blandford  v.  State  (1881)  10  Tex. 
App.  627. 

Both  statutes  and  treaties  become 
presently  effective  when  their  pur- 
poses are  expressed  as  presently  ef- 
fective. United  Shoe  Machinery  Co.  v. 
Duplessis  Shoe  Machinery  Co.  (1907) 
84  C.  C.  A.  76,  155  Fed.  842. 

In  Holden  v.  Joy  (1872)  17  Wall. 
(U.  S.)  211,  243,  21  L.  ed.  523,  534,  it 
was  said  that  there  are  many  authori- 
ties in  which  it  has  been  held  that  a 
treaty  may  convey  to  a  grantee  a  good 
title  to  land  belonging  to  the  United 
States,  without  an  act  of  Congress 
conferring  it»  and  that  Congress  has 
no  constitutional  right  to  settle  or  in- 
terfere with  rights  under  treaties,  ex- 
cept in  cases  purely  political, — citing 
Wilson  V.  Wall  (1867)  6  Wall  (U.  S.) 
89,  18  L.  ed.  729;  American  Ins.  Co. 
V.  356  Bales  of  Cotton  (1828)  1  Pet. 
(U.  S.)  542,  7  L.  ed.  255,  Fed.  Cas. 
No.  302a;  Doe  ex  dem.  Mann  v.  Wil- 
son (1860)  23  How.  (U.  S.)  461,  16  L. 
ed.  585;  Mitchel  v.  United  States 
(1835)  9  Pet.  (U.  S.)  749,  9  L.  ed.  296; 
United  States  v.  Brooks  (1850)  10 
How.  (U.  S.)  460,  13  L.  ed.  497;  Kan- 
sas Indian  (Blue  Jacket  v.  Johnson 
County)  (1867)  5  Wall.  (U.  S.)  737, 
18  L.  ed.  667;  2  Story,  Const.  §  1508; 
Foster  v.  Neilson  (1829)  2  Pet.  (U.  S.) 
253,  7  L.  ed.  415;  Crews  v.  Burcham 
(1862)  1  Black  (U.  S.)  366,  17  L. 
ed.  92;  Worcester  v.  Georgia  (1832) 
6  Pet.  (U.  S.)  562,  8  L.  ed.  483;  Blair 
V.  Pathkiller  (1830)  2  Yerg.  (Tenn.) 


1388 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [4  AIL 


407;  Harris  v.  Doe   (1837)  4  Blackf. 
(Ind.)  369. 

b.  Treaty  must  he  within  scope  of  treaty- 
maicing  power. 

It  is  uniformly  conceded  (although,* 
by  reason  of  the  fact  that  no  treaty 
has  ever  been  held  to  conflict  with  the 
Federal  Constitution,  the  authorities 
consist  only  of  dicta)  that  a  treaty 
cannot  be  considered  as  the  law  of  the 
land  within  the  meaning  of  the  P'ed- 
eral  Constitution,  and  as  such  binding 
on  the  courts,  if  in  making  it  the  lim- 
its of  the  treaty-making  power  have 
been  exceeded. 

In  Doe  ex  dem.  Clark  v.  Braden 
(1853)  18  How.  (U.  S.)  635,  14  L.  ed. 
1090,  it  was  said  by  Mr.  Chief  Justice 
Taney,  delivering  the  opinion  of  the 
court,  that  courts  of  justice  have  no 
right  to  annul  or  disregard  any  of  the 
provisions  of  a  treaty,  "unless  they 
violate  the  Constitution  of  the  United 
States." 

In  the  Cherokee  Tobacco  (Boudinot 
V.  United  States)  (1871)  11  Wall. 
(U.  S.)  616,  20  L.  ed.  227,  it  was  said: 
"It  need  hardly  be  said  that  a  treaty 
cannot  change  the  Constitution,  or  be 
held  valid  if  it  be  in  violation  of  that 
instrument.  This  results  from  the  na- 
ture and  fundamental  principles  of 
our  government." 

In  People  ex  rel.  Atty.  Gen.  v. 
Naglee  (1850)  1  Gal.  282,  52  Am.  Dec. 
312,  the  court,  although  holding  that 
the  statute  in  question  was  not  repug- 
nant to  any  treaty,  went  on  to  say: 
"But  even  if  the  provisions  of  the  stat- 
ute did  clash  with  the  stipulations  of 
that,  or  of  any  other,  treaty,  the  con- 
clusion is  not  deducible  that  the  treaty 
must,  therefore^  stand,  and  the  state 
law  give  way.  The  question  in  such 
case  would  not  be  solely  what  is  pro- 
vided for  by  the  treaty,  but  whether 
the  state  retained  the  power  to  enact 
the  contested  law,  or  had  given  up  that 
power  to  the  general  government.  If 
the  state  retains  the  power,  then  the 
President  and  Senate  cannot  take  it 
away  by  a  treaty.  A  treaty  is  supreme 
only  when  it  is  made  in  pursuance  of 
that  authority  which  has  been  con- 
ferred upon  the  treaty-making  depart- 
ment, and  in  relation  to  those  subjects 


the  jurisdiction  over  which  hu  beei 
exclusively  intrusted  to  Congim 
When  it  transcends  these  limits,  like 
an  act  of  Congress  which  tnnaeds 
the '  constitutional  authority  of  tk 
body,  it  cannot  aupersede  a  state  in 
which  enforces  or  exercises  any  pw- 
er  of  the  state  not  granted  away  I7& 
Constitution.'' 

It  accordingly  becomes  appropriue 
to  review  in  this  connection  what  tk 
courts  have  said  and  held  as  totliea* 
tent  of  the  treaty-making  power.  A 
full  consideration  of  the  subject,  hsi- 
ever,  would  extend  this  annotation  be^ 
yond  due  limits ;  and  the  reader  is 
therefore  referred  for  the  views  of 
statesmen  and  publicists  to  Moore,  h- 
temational  Law  Dig.  chap.  XVE: 
Butler,  on  "The  Treaty-making  Pow 
under  the  Constitution  of  the  Unitei 
States,"  and  Tucker  on  'TimiUtiaB 
on  the  Treaty-Making  Power."  T^ 
chief  subject  of  controversy  has  bea 
as  to  whether  the  reserved  rights «( 
the  states  constitute  a  limitation  mm 
the  treaty  power.  The  courts.  wlA 
in  theory  recognizing  the  suprenw 
of  state  law  in  its  proper  sphere,  1»« 
in  some  instances  given  effect  to  trei- 
ty  stipulations  which  have  come  per* 
ously  near  to  invading  the  proviaec^ 
local  law.  On  the  other  hand,  tie 
view  has  been  advanced  by  conuBeBti^ 
tors  on  the  Constitution,  that  the  Jt 
served  rights  of  the  states  constitete 
no  limitation  upon  and  have  no  m 
upon  the  power  in  the  Federal  gorw- 
ment  to  make  treaties,  because  tfc« 
treaty  power  in  its  scope,  being » 
limited,  applies  to  every  subject  wW 
could  be  made  the  subject  of  a^ 
ment  between  nations,  among  vi^ 
are  necessarily  included  nghb* 
rivedftrom  the  states,  and,  therew 
that  in^Mject  of  the  treaty;BMlj« 
power  there^tRMip  reserved  rights  • 
the  states,  becaul^l^  ^^^  ^ 
in  the  grant  of  the  tr, 
view  has  received  the  su^ 
able  lawyers  as  the  HonoI5_ 
Root  of  New  York  (see  Proceec 
the  American  Society  of  Intern 
Law,  First  Annual  Meeting,  pi 
et  seq.)  and  Honorable  Prank 
logg  of  Minnesota  (see  Reports 
American    Bar    Association,    v 
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page  331).  The  contrary  view  is 
maintained  with  great  ability  by  Mr. 
Henry  St.  George  Tucker  in  his  book, 
"Limitations  on  the  Treaty-Making 
Power."  So  far  as  the  provisions  of 
the  Constitution  are  concerned,  the 
point  is  arguable  on  either  side,  and 
in  the  ultimate  analysis  seems  to  re- 
solve itself  into  the  question  whether, 
where  the  construction  of  the  Consti- 
tution is  doubtful,  the  doubt  should  be 
resolved  by  a  liberal  judicial  interpre- 
tation, or  by  formal  amendment. 

Scope     of     treaty-makiiftg     power —  ia 
general.* 

In  Holden  v.  Joy  (1872)  17  Wall. 
(U.  S.)  211,  248,  21  L.  ed.  623,  634,  it 
was  said  that  inasmuch  as  the  treaty- 
making  power  is  given  in  general 
terms,  without  any  description  of  the 
objects  intended  to  be  embraced  with- 
in its  scope,  it  must  be  assumed  that 
the  framers  of  the  Constitution  in- 
tended that  it  should  extend  to  all 
those  objects  which  in  the  intercourse 
of  nations  had  usually  been  regarded 
as  the  proper  subjects  of  negotiation 
and  treaty,  if  not  inconsistent  with 
the  nature  of  our  government  and  the 
relation  between  the  states  and  the 
United  States. 

To  the  same  effect  is  United  States 
V.  Reese  (1879)  6  Dill.  406,  Fed.  Cas. 
No.  16,137. 

"The  treaty  power  as  expressed  in 
the  Constitution  is  in  terms  unlimited, 
except  by  those  restraints  which  are 
found  in  that  instrument  against  the 
action  of  the  government  or  of  its 
departments,  and  those  arising  from 
the  nature  of  the  government  itself 
and  from  that  of  the  state.  It  would 
not  be  contended  that  it  extends  so  far 
as  to  authorize  what  the  Constitution 
forbids,  or  a  change  in  the  character 
of  the  government,  or  in  that  of  one 
of  the  states,  or  a  cession  of  any  por» 
tion  of  the  territory  of  the  latter  with- 
out its  consent.  ...  But  with 
these  exceptions  it  is  not  perceived 
[onorft'^  that  there  is  any  limit  to  the  ques- 
» Proceed^^^'^^  which  can  be  adjusted  touching 
'f  internalJy.'*^*^*®^  which  is  properly  the  sub- 
«nff  nages  o^  negotiation  with  a  foreign 
^^fnk  B  Kelry."  Per  Justice  Field  in  Geo- 
!Srts  of  th^  Riggs  (1890)  133  U.  S.  268,  33 
'  Son    vol    38642,  10  Sup.  Ct.  Rep.  295. 


■ 

SUPi 


In  People  ex  rel.  Atty.  Gen.  v.  Gerke 
(1866)  5  CaL  381,  it  was  said,  with 
reference  to  the  extent  of  the  treaty 
power:  'The  language  which  grants 
the  power  to  make  treaties  contains  no 
words  of  limitation;  it  does  not  follow, 
that  the  power  is  unlimited.  It  must 
be  subject  to  the  general  rule. that  an 
instrument  is  to  be  construed  so  as 
to  reconcile  and  give  meaning  and  ef- 
fect to  all  its  parts.  If  it  were  other- 
wise, the  most  important,  limitation 
upon  the  powers  of  the  Federal  gov- 
ernment would  be  ineffectual,  and  the 
reserved  rights  of  the  states  would  be 
subverted.  This  principle  of  con- 
struction as  applied,  not  only  in  ref- 
erence to  the  Constitution  of  the 
United  States,  but  particularly  in  the 
relation  of  all  the  rest  of  it  to  the 
treaty-making  grant,  was  recognized 
both  by  Mr.  Jefferson  and  John  Ad- 
ams, two  leaders  of  opposite  schools 
of  construction.  See  Jefferson's 
Works,  vol.  III.  p.  136;  and  vol.  VI.  p. 
660.  It  may,  therefore,  be  assumed 
that,  aside  from  th^  limitations  and 
prohibitions  of  the  Constitution. upon 
the  powera  of  the  Federal  government, 
'the  power  of  treaty  was  given,  with- 
out restraining  it  to  particular  ob- 
jects, in  as  plenipotentiary  a  form  as 
held  by  any  sovereign  in  any  other 
society.'  This  principle,  as  broadly  as 
I  have  deemed  proper  to  lay  it  down, 
results  from  the  form  and  necessities, 
of  our  government,  as  elicited  by  a 
general  view  of  the  Federal  compact 
Before  the  compact,  the  states  had  the 
power  of  treaty  making  as  potentially 
as  any  power  on  earth ;  it  extended  to 
every  subject  whatever.  By  the  com- 
pact, they  expressly  granted  it  to  the 
Federal  government  in  general  terms, 
and  prohibited  it  to  themselves.  The 
general  government  must,  therefore, 
hold  it  as  fully  as  the  states  held  who 
granted  it,  with  the  exceptions  which 
necessarily  flow  from  a  proper  con- 
struction of  the  other  powers  granted, 
and  those  prohibited  by  the  Constitu- 
tion. The  only  questions,  then,  which 
can  arise  in  the  consideration  of  the 
validity  of  a  treaty,  are:  First,  Is  it 
a  proper  subject  of  treaty,  according 
to  international  law  or  the  usage  and 
practice  of  civilized  nations?      Sec- 
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ond,  Is  it  prohibited  by  any  of  the 
limitations  in  the  Constitution?" 

The  doctrine  of  People  ex  rel.  Atty. 
Gen.  V.  Gerke  (Cal.)  supra,  as  to  the 
extent  of  the  treaty-making  power  of 
the  general  government,  is  disapproved 
in  Siemssen  v.  Bofer  (1856)  6  CaL 
250,  but  is  favored  and  the  latter 
case  disapproved  in  Forbes  v.  Scan- 
nell  (1859)  13  CaL  282. 

In  Siemssen  v.  Bofer  (1856)  6  CaL 
250,  it  is  said:  'It  cannot  be  contend- 
ed with  any  show  of  rea^n  that  the 
Federal  government  took  this  grant 
of  power  in  the  enlarged  sense  in 
which  it  is  exercised  by  England  and 
the  nations  on  the  continent  of 
Europe;  or  that  she  is  vested  with 
the  same  plenary  powers  that  the  in- 
dividual states  were  before  the  adop« 
tion  of  the  Constitution.  The  politi- 
cal structure  of  our  government  for- 
bids such  an  idea.  The  power  must 
be  construed  in  reference  to  the  pow- 
ers delegated  to  the  United  States,  and 
those  reserved  to  the  states,  and  must 
be  further  limits  to  objects  which 
are  the  peculiar  and  proper  subject- 
matter  of  treaty  stipulation.  The.  ex- 
ercise of  thia  power  under  the  Con- 
stitution can  scarcely  extend  beyond 
that  of  declaring  war,  making  peace, 
regulating  commerce,  and  adjusting 
national  misunderstandings  or  dif- 
ferences; and  for  the  execution  of 
such  purposes,  the  power  to  alter  the 
rules  of  descent,  to  change  the  do- 
mestic policy  of  a  state,  and  to  alter 
the  laws  of  evidence,  are  not  incidents, 
any  more  than  the  right  to  abolish 
slavery,  or  any  of  the  other  acts  we 
have  enumerated." 

See  also,  as  sustaining  the  view  that 
the  reserved  rights  of  the  states  con- 
stitute a  limitation  upon  the  treaty- 
making  power,  the  decisions  which 
hold  that  a  treaty  is  so  to  be  con- 
strued, if  possible,  as  not  to  invade  the 
province  of  state  law,  in  subdivision 
I.  under  catchline,  "—Principles  of 
construction,"  supra. 

Sitbjeot*   of  treaty  —  immlgratioift   and 
matters  eonBeoted  therewith. 

The  immigration  of  foreigners  to 
the  United  States,  and  the  conditions 
upon  which  they  may  remain,  are  ap- 


propriate subjects  of  treaty  stipula- 
tions. Chy  Lung  v.  Freeman  (1876) 
92  V.  S.  275,  28  L.  ed.  550 ;  Re  Ah  Fong 
(1874)  3  Sawy.  144,  Fed.  Cas.  No.  102; 
Baker  v.  Portland  (1879)  5  Sawy.  566, 
Fed.  Cas.  No.  777;  Re  Parrott  (1880) 
6  Sawy.  889,  1  Fed.  481 ;  Re  Ah  Lung 
(1883)  9  S»wy.  806, 18  Fed.  28. 

A  provision  that  the  subject  of  the 
other  contracting  power  residing  in 
the  United  States  shall  enjoy  the  same 
privileges,  ixiununities,  and  exemptions 
in  respect  to  travel  and  residence  as 
may  be  enjoyed  by  the  citizens  or 
subjects  of  the  most  favored  nation, 
is  within  the  treaty-making  power. 
Re  Parrott  (1880)  6  Sawy.  889,  1  Fed. 
481. 

In  Compagnie  Francaise  de  Navi- 
gation a  Vapeur  v.  State  Bd.  of  Health 
(1902)  186  U.  S.  880,  46  L.  ed.  1209, 
22  Sup.  Ct.  Rep.  811,  it  was  said  by 
Mr.  Justice  Brown,  dissenting:  ''Nec- 
essary as  efficient  quarantine  laws 
are,  I  know  of  no  authority  in  the 
state  to  enact  such  as  are  in  conflict 
with  our  treaties  with  foreign  na- 
tions." 

The  extent  of  the  power  of  the  state 
to  exclude  a  foreigner  from  its  terri- 
tory is  limited  by  the  right  in  which 
it  has  its  origin,  the  right  of  self- 
defense.  Whatever  is  outside  of  the 
legitimate  exercise  of  this  right,  af- 
fecting the  intercourse  of  foreigners 
with  our  people,  their  immigration  to 
this  country,  and  residence  therein,  is 
exclusively  within  the  jurisdiction  of 
the  general  government,  and  is  not 
subject  to  state  control  or  interfer- 
ence. Re  Ah  Fohg  (1874)  3  Sawy. 
144,  Fed.  Cas.  No.  102. 

» admisslosL  of  aliens  to  olttaoBship. 

Provisions  as  to  the  admission  of 
aliens  to  citizenship  are  within  the 
treaty-making  power.  United  States 
V.  Rhodes  (1866)  1  Abb.  U.  S.  43,  Fed. 
Cas.  No.  16,151;  United  States  ex  rel. 
Anderson  v.  Howe  X1916)  281  Fed.  546. 

*  • 

» dis|>rinti3iatiQa    agaiiuit    subjoets    of 
other  oontraoting  party. 

.  It  is  within  the  treaty-making  power 
to  provide  against  discrimination 
against  the  subjects  of  the  other  party. 
Re  Ah  Chong  (1880)  6  Sawy.  451,  2 
Fed.  783, 
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—•imposition  of  tazes« 

It  is  not  within  the  scope  of  a  con- 
stitutional treaty  to  interfere  with  the 
powers  of  taxation  preserved  to  the 
state  and  of  control  over  foreigners 
within  their  borders.  People  ex  reL 
Atty.  Gen.  v.  Naglee  (1850)  1  CaL  232, 
52  Am.  Dec.  312  (obiter). 

In  the  foregoing  case  it  was  said 
that  the  power  of  taxation  over  for- 
eigners, as  well  as  of  determining  the 
conditions  on  which  they  shall  be  per- 
mitted to  enjoy  the  protection  of  the 
state  in  a  particular  place  or  occupa- 
tion»  is  perfect  and  undiminished  and 
indispensable,  and  cannot  be  taken 
away  or  impaired  by  acts  of  Congress 
or  treaties  with  foreign  nations;  and 
the  justice  and  expediency  of  tax  and 
license  laws  must,  so  far  as  foreign- 
ers are  concerned  while  residing  with- 
in territorial  limits  of  any  state,  be 
left  to  the  discretion  of  the  states  re- 
spectively, to  be  exercised  as  the  wis* 
dom  of  their  legislatures  shall  dictate, 
subject  only  to  such  restrictions  as 
may  be  imposed  by  the  organic  laws  of 
the  several  states.    Ibid. 

It  has,  however,  been  held  that  a 
treaty  may  provide  for  the  exoneration 
of  the  subject  of  the  other  contracting 
party  from  a  special  succession  tax 
imposed  upon  alien  heirs.  See  Mc- 
Keown  v.  Brown  (19147  167  Iowa,  480, 
149  N.  W.  593;  Re  Moynihan  (1915) 
172  Iowa,  571,  L.R.A.1916D,  1127,  151 
N.  W.  504,  154  N.  W.  904;  Brown  v. 
Daly  (1915)  172  Iowa,  379,  154  N.  W. 
602;  Brown  v.  Peterson  (1919)  — 
Iowa,  ^,  170  N.  W.  444;  Dufour's 
Succession  (1855)  10  La.  Ann.  391; 
Schaffer's  Succession  (1858)  13  La- 
Ann.  113;  Amat's  Succession  (1866) 
18  La.  Ann.  403;  Grusius's  Succession 
(1867)  19  La.  Ann.  369;  Re  Marquis^ 
de  Circe  (1880)  Man..  Unrep.  Gas. 
(La.)  412;  Rixner's  Succession  (1896) 
48  La.  Ann.  552,  32  L.R.A.  177^  19  So. 
597. 


.  <». 


•^voibotaI    o^   dSiaMlity   of   alieiui    to 
'^oqnlve  aaad  hold  pvoperty. 

The  matter  of  removing  the  disabil- 
ity of  aliens,  in  order  that  they  may 
have  the  same  rights  as  citizens  to  ac« 
quire  and  hold  property  in  the  states 
of  the  Union,  is  a  proper  subject  of 
treaty  regulation.    Re  Stixrud  (1910) 


58  Wash.  339,  33  L.RJ^.(N.S.)  632,  109 
Pac.  343,  Ann.  Gas.  1912A,  850;  Wat- 
son V.  Donnelly  (1859)  28  Barb.  (N. 
Y.)  653;  Fernandez  v.  Perez  (1914)  6 
Porto  Rico  Fed.  Rep.  665. 

—  traiiflfer,    devise,    or   iakoritaaee    of 

pvopovty. 

"The  protection  which  should  be  af- 
forded to  citizens  of  one  country  own- 
ing property  in  another,  and  the  man- 
ner in  which  that  property  may  be 
transferred,  .devised,  or  inherited,  are 
fitting  subjects  for  such  negotiation, 
and  of  regulation  l^  mutual  stipula- 
tions between  the  two  countries.  As 
commercial  intercourse  increases  be- 
tween different  countries,  the  res- 
idence of  citizens  of  one  country  with- 
in the  territory  of  the  other  naturally 
follows,  and  the  removal  of  their  dis- 
ability from  alienage  to  hold,  transfer, 
and  inherit  property  in  such  case  tends 
to  promote  amicable  relations.*'  Geof- 
roy  v.Riggs  (1«90)  133  4Q.  S.  258,  83 
L.  ed.  642,  10  Sup.  Gt  Rep.  295. 

In  United  States  v.  43  Gallons  of 
Whiskey  (United  States  v.  Lariviere) 
(1856)  93  U.  S.  198,  23  L.  ed.  848,  it  is 
said:  ''It  cannot  be  doubted  that  the 
treaty-making  power  is  ample  to  cover 
all  the  usual  subjects  of  diplomacy 
with  different  powers.  One  of  the0e 
subjects  relates  to  the  acquisition  and 
distribution  of '  property  belonging  to 
the  citizens  or  subjects  of  each  in  the 
territory  of  the  other.  A  treaty  em- 
bracing this  matter  may  contravene 
the  statutes  of  a  state,  but  if  it  does 
the  courts  will  disregard  them,  and 
give  to  the  alien  the  full  protection  ac- 
corded him  by  the  treaty." 

Provisions  in  regard  to  the  trans- 
fers, devise,  or  inhoritance  of  property 
are  fitting  subjects  of  negotiation  and 
regulation  by  the  treaty-making  power 
of  the  United  States,  an4  a  treaty  will 
control  or  suspend  the  statutes  of  the 
individual  states  whenever  it  differs 
from  them.  Wuhderie  v.  Wunderle 
(1893)  144  lU.  40,  19  L.R.A.  84,  33  N. 
E.  195. 

See  also,  as  holding  the  removal  of 
the  disability  of  aliens  to  inherit  to  be 
a  proper  subject  of  treaty: 

United  States. — Ghirac  v.  Ghirac 
(1817)  2  Wheat.  259, 4  L.  ed.  234;  Hau- 
enstein  v.  Lynham   (1880)   100  U.  S. 
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488,  25  L.  ed.  628 ;  Geof  roy  v.  Riggs, 
supra;  Bahuand  v.  Bize  (1901)  105 
Fed.  485. 

California. — People  ex  rel.  Atty. 
Gen.  V.  Gerke  (1855)  5  Cal.  881; 
Blythe  v.  Hinckley  (1900)  127  Cal.  431, 
59  Pac.  787,  affirmed  in  (1900)  180 
U.  S.  383,  45  L.  ed.  557,  21  Sup.  Ct. 
Rep.  390. 

Delaware. — Doe  ex  dem.  Dockstader 
V.  Roe  (1901)  4  Penn.  398,  55  Atl.  341. 

Illinois.  —  Scbultze  v.  Schultze 
(1893)  144  111.  290,  19  L.R.A.  90,  36 
Am.  St.  Rep.  432,  33  N.  E.  201 ;  Adams 
V.  Akerlund  (1897)  168  111.  632,  48  N. 
E.  454 ;  Scharpf  v.  Schmidt  (1898)  172 
111.  255,  50  N.  E.  182. 

Indiana. — Lehman  v.  State  (1909) 
45  Ind.  App.  330,  88  N.  E.  865. 

Iowa.— Opel  V.  Shoup  (1897)  100 
Iowa,  407,  37  L.R.A.  583,  69  N.  W.  560; 
Doehrel  v.  Hillmer  (1897)  102  Iowa, 
169,  71  N.  W.  204. 

Kentucky.  —  Yeaker  v.  Yeaker 
(1862)  4  Met.  33,  81  Am.  Dec.  530, 
affirmed  in  (1869)  9  Wall.  (U.  S.)  32, 
19  L.  ed.  571. 

Nebraska. — Butschkowski  v.  Brecks 
(1913)  94  Neb.  532,  143  N.  W.  928, 
Ann.  Gas.  1915G,  965;  Erickson  v. 
Carlson  (1914)  95  Neb.  182,  145  N. 
W.  352. 

New  York. — Jackson  ex  dem.  Fol- 
Hard  v.  Wright  (1809)  4  Johns.  75; 
Kull  V.  Kull  (1885)  37  Hun,  476. 

Tennessee.  —  Ehrlich  v.  Weber 
(1905)  114  Tenn.  711,  88  S.  W.  188. 

In  Frederickson  v.  Louisiana  (1859) 
23  How.  (U.  S.)  445,  16  L.  ed.  577, 
the  court  expressly  declined  to  enter 
upon  a  consideration  of  the  ques- 
tion whether  the  treaty-making  power 
of  the  Federal  government  may  be  ex- 
ercised so  as  to  regulate  testamentary 
dispositions  or  laws  of  inheritance  of 
foreigners,  in  reference  to  property 
within  the  state. 

»  aduinistrmtion  of  estate*. 

It  has  been  held  to  be  within  the 
proper  scope  of  the  treaty-making 
power  to  provide  for  the  administra- 
tion of  the  estate  of  a  deceased  alien 
by  the  consular  representative  of  the 
nation  of  which  he  was  a  subject.  See 
Re  Bagnola  (1915)  —  Iowa,  — ,  154 
N.  W.   461;   Re  Wyman    (1906)    191 


Mass.  276,  114  Am.  St.  Rep.  601,  77 
N.  E.  379;  Re  Infelise  (1915)  51  Mont. 
18,  149  Pac.  365;  Re  Fattosini  (1900) 
33  Misc.  18,  67  N.  Y.  Supp.  1119;  Re 
Lobrasciano  (1902)  38  Misc.  415,  77 
N.  Y.  Supp.  1040;  Re  Scutella  (1911) 
145  App.  Div.  156,.  129  N.  Y.  Supp.  20; 
Re  Vukelic  (1912)  148  N.  Y.  Supp. 
679;  Re  Szabo  (1912)  143  N.  Y.  Supp. 
678;  Re  Riccardo  (1913)  79  Misc.  371, 
140  N.  Y.  Supp.  606 ;  Re  Madaloni 
(1913)  79  Misc.  658,  141  N.  Y.  Supp. 
323. 

But  in  Thompson's  Succession 
(1854)  9  La.  Ann.  96,  in  which  a  con- 
sul claimed  the  right  under  a  treaty 
to  take  the  succession  of  a  foreigner 
who  had  left  property  within  the  state, 
out  of  the  hands  of  a  duly  appointed 
administrator,  the  court  said:  'The 
right  claimed  is  incompatible  with  the 
sovereignty  of  the  state,  whose  juris- 
diction extends  over  the  property  of 
foreigners  es  well  as  citizens,  found 
within  its  limits.  The  disposition  of 
the  estates  of  foreigners  has  been 
made  the  subject  of  special  legislation, 
and  no  treaty  or  law  of  the  United 
States  exists  which,  as  the  paramoant 
law,  confers  any  such  right  as  is 
claimed  by  the  petitioner,'' 

And  in  Re  Servas  (1915)  169  Cal. 
240,  146  Pac.  651,  Ann.  Gas.  1916D, 
233,  it  is  said:*  ''It  is  a  vexed  ques- 
tion whether  power  resides  in  the  Fed- 
eral government,  by  treaty  or  other- 
wise, to  abridge  the  rights  of  the 
states  over  the  administration  of  es- 
tates of  persons  dying  and  leaving 
property  within  their  territorial  juris- 
diction; whether  exclusive  jurisdic- 
tion over  that  subject  is  not  a  right 
reserved  to  the  states,  with  which  the 
Federal  government  may  not  interfere.* 
We  mention  this,  not  that  we  consider 
the  question  of  such  power  involved 
here,  but  to  point  out  that,  in  the  ab- 
sence of  any  determination  of  that 
question  by  the  Supreme  Court  of  the 
United  States,  it  has  been  the  declared 
policy  of  the  Federal  government  not 
to  interfere  by  treaty  with  the  laws  of 
the  states  in  the  matter  of  the  admin- 
istration of  estates  of  deceased  per- 
sons. Mr.  James  G.  Blaine,  as  Sec- 
retary of  State,  writing  to  Mr.  Abbott 
in  1890  (For.  Rel.  of  the  U.  S.,  1890, 
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p.  265)  relative  to  a  provision  of  tlfs 
Treaty  of  1860  between  our  govern- 
ment  and    New    Granada    (now   the 
United   States   of   Colombia),    which 
provided  that  consuls  of  the  contracts 
ing  parties  might  take  possession  of 
and  sell  the  property  of  residents  of 
their  nation  who  might  die   in   the 
country    where    the    consul    resides^ 
said :    'The  only  exception  to  the  exeri 
cise  of  this  power  is  found  in  the  pro- 
vision  that   ''consuls   shall   not   dis- 
charge this  function  in  those  states 
whose  peculiar  legislation  may  not  al« 
low  it.''     The  reason  and  effect  of 
these  provisions   are   clear.     In  the 
United  States,  just  as  was  formerly 
the  case  in  Colombia,  legislative  pow- 
er in  respect  to  the  settlement  of  es- 
tates is  vested  in  the  several  states. 
It    has    always    been    controverted 
whether  the  exercise  of  this  power 
could   constitutionally   be   controlled 
by    the    government    of   the    United 
States,  either  by  law  or  treaty.  In 
order  to  meet  this  difficulty  it  was  pro- 
vided by  the  present  treaty  *that  con- 
suls should  not  exercise  the  function 
of  settling  estates  in   states  where 
"peculiar  legislation''  might  not  allow 
it.   The  term,   ''peculiar  legislation," 
means  simply  legislation  of  particular 
political  divisions  of  the  country  pos- 
sessing legislative  power  with  respect 
to    the    subject-matter.      The    termi 
"those  states,"  was  also  obviously  em- 
ployed in  reference  to  the  same  polit- 
ical divisions,  and  could  not  have  been 
used  in  reference  to  the  contracting 
governments.'    Mr.  Bayard,  when  Sec- 
retary of  State,  in  answer  to  the  prop- 
osition  that  consuls   of   the   United 
States  and  of  Brazil,  respectively,  be 
conceded  the  privilege  of  taking  out 
letters  of  administration   in  certain 
cases,  declared  in  1889:    'Each  state, 
under  our  83n3tem,  has  exclusive  juris- 
diction   over   the    administration    of 
property  of  persons,  whether  foreign- 
ers or  citizens,  dying  within  its  limits.' 
Mr.  Uhl,  acting  Secretary  of  State,  in 
response  to  a  note  from  the  Italian 
ambassador,  proposing  that  the  con- 
suls of  Italy  in  the  United  States  be 
authorized  to  settle  the  estates  of*  sub- 
jects of  Italy  dying  in  this  country, 
wrote  in  1894:    'In  reply  I  beg  to  say 
4  A.L.R.— 88. 


that  the  United  States  has  neve^  en- 
tered into  any  treaty  granting  to  the 
consuls  of  foreign  countries  in  this 
country  such  authority  as  that  you 
suggest  should  be  given  to  the  consuls 
of  Italy.  The  entire  question  of  the 
administration,  settlement,  and  distri- 
bution of  decedents'  estates  in  this 
country  is  under  the  control  of  the 
respective  states.  .  .  .  These  con- 
siderations compel  me,  though  with# 
much  regret,  to  dissent  from  the  opin- 
ion entertained  by  you  that  the  Italian 
consuls  should,  by  international  agree- 
ment, be  given  the  authority  you  de- 
mand for  them.'  The  power  of  our 
consuls  to  take  charge  of  the  effects  of 
American  citizens  dying  abroad  in 
their  jurisdiction  is  confined  to  the 
cases  'where  the  laws  of  the  country 
permit.'  1  Stat,  at  L.  265,  chap.  24» 
§  2,  Comp.  Stat  §  8162,  3  Fed.  Stat. 
Anno.  2d  ed.  p.  30." 

The  extent  of  the  treaty-making 
power  received  some  consideration  in 
Re  D'Adamo  (1914)  212  N.  Y.  214, 
L.B.A.1915D,  373,  106  N.  E.  81,  in 
which  the  court,  in  holding  that  the 
treaty  provisions  and  state  statutes 
were  not  in  conflict,  said:  "The  con- 
struction which  we  thus  hold  to  be 
the  true  one  finds  additional  confirma- 
tion when  we  consider  the  respective 
fields  of  state  and  national  legislation, 
and  the  refusal  of  the  Federal  govern- 
ment, as  disclosed  in  our  diplomatic 
history,  to  trench  upon  the  right  of  the 
states '  to  administer  the  estates  of 
those  dying  within  their  territorial 
limits.  We  are  not  required,  for  the 
decision  of  this  case,  to  determine 
that  the  treaty-making  power  may  not 
be  so  exercised  as  to  qualify  that  right 
(Lanfear  v.  Ritchie  (1854)  9  La.  Ann. 
96;  Mager  v.  Grima  (1850)  8  How. 
(U.  S.)  490,  12  L.  ed.  1168;  Frederick- 
son  v.  Louisiana  (1860)  23  How.  (U. 
S.)  445,  16  L.  ed.  577;  Re  Ghio  (1910) 
157  Cal.  552,  37  L.R.A.(N.S.)  549,  137 
Am.  St.  Rep.  145, 108  Pac.  516;  Austro- 
Hungarian  Consul  v.  Westphal  (1912) 
120  Minn.  122, 139  N.  W.  300)  ;  and  we 
express  no  opinion  upon  that  subject. 
We  find,  however,  that  distinguished 
Secretaries  of  State  have  disclaimed 
both  the  existence  of  such  a  power  and 
the  intent  to  exercise  it.     Thus,  in 
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1874,  Mr.  Fish,  in  a  letter  to  the  Turk* 
ish  minister,  said:  The  estates  of 
decedents  are  administered  upon  and 
settled  in  the  United  States  under  the 
law  of  the  state  of  which  the  decedent 
was  a  resident  at  the  time  of  his  death, 
and  on  this  subject,  in  the  absence  of 
any  treaty  regulations  on  the  subject, 
interference  in  the  disposition  of  such 
measures  as  may  be  prescribed  by  the 
Maw  of  the  particular  state  in  such 
cases  is  not  within  the  province  of  the 
Federal  authorities/  Again,  in  1889, 
Mr.  Bayard,  in  a  letter  to  the  Amer- 
ican minister  in  Brazil,  considered  a 
decree  of  the  Brazilian  government 
establishing  the  principle  of  reciproc- 
ity, with  reference  to  the  administra- 
tion of  the  estates  of  deceased  aliens 
by  their  consular  representatives; 
and,  criticizing  the  principle  of  the 
decree,  he  said  (5  Moore,  International 
Law  Dig.  p.  120) :  'The  government 
of  the  United  States  has  no  power  to 
establish  by  treaty,  provisions  such  as 
the  above  in  relation  to  Brazilian  sub- 
jects dying  in  any  of  the  states  of  our 
Union.  Each  state,  under  our  system, 
has  exclusive  jurisdiction  over  the  ad- 
ministration of  property  of  persons, 
whether  foreigners  or  citizens,  dying 
within  its  limits.  ...  I  conclude, 
therefore,  that  the  United  States  can- 
not agree  to  accept  the  Brazilian  de- 
cree, above  quoted,  as  the  basis  of  a 
reciprocal  arrangement  with  that 
country:  First,  because  the  Federal 
government  has  no  power  to  impose 
such  regulations  on  the  states;  and, 
secondly,  because  the  provisions  in 
question,  if  correctly  understood,  con- 
flict with  provisions  which  are  settled 
rules  of  succession,  as  established  in 
all  states.*  Again,  in  1894,  the  Italiail 
minister  at  Washington  proposed  that 
Italian  consuls  in  the  United  States 
be  authorized,  as  were  the  American 
consuls  in  Italy,  to  settle  the  estates 
of  deceased  countrjnnen.  6  Moore,  In- 
ternational Law  Dig.  p.  122;  Rocca  v. 
Thompson  (1912)  at  page  833  of  223 
U.  S.,  56  L.  ed.  459,  82  Sup.  Ct.  Rep. 
207.  The  Department  of  State  re- 
plied that,  in  view  of  the  fact  that  the 
administration  of  estates  in  the  United 
States  was  under  the  control  of  the 
respective  states,  it  was  thought  that 


the  proposed  international  agreement 
should  not  be  made.  Other  instances 
of  the  expression  of  a  like  policy  are 
cited  in  the  briefs  of  counsel.  We  call 
attention  to  these  precedents,  not  as 
disproving  the  power  of  the  Federal 
government,  by  virtue  of  its  control 
over  our  international  relations,  to  en- 
large the  functions  of  consuls  in  the 
administration  of  the  estates  of  aliens, 
but  rather  as  demonstrating  the  pro- 
priety of  a  construction  of  the  treaty 
that  will  avoid  the  assumption  of  a 
power  so  frequently  disclaimed.  It  is 
not  to  be  lightly  presumed  that  the 
government  of  the  nation  departed 
from  the  precedents  of  a  century,  and, 
by  an  obscure  clause  in  a  long  and  in- 
volved article  of  this  convention,  over- 
turned its  settled  practice." 

In  Pagano  v.  Cerri  (1916)  93  Ohio 
St.  845,  LJI.A.1917A,  486,  112  N.  £. 
1037,  it  is  said :    "At  the  very  thresh- 
old of  the  case  we  are  met  with  a  dis- 
tinct challenge  as  to  the  power  of  the 
national  government,  in  the  exercise 
of  its  treaty-making  function,  to  in- 
vest the  consuls  of  any  foreign  nation 
with  the  sole,  prior,  and  paramount 
right  to  administer  upon  tiiie  estates 
of  their  deceased  fellow  countrymen, 
ansrthing  in  the  laws  of  the  several 
states  of  the  Union  to  the  contrary  not- 
withstending.     There  is  no   Federal 
holding  te  the  effect  that  the  national 
government  can  constitutionally  exer- 
cise aiiy  such  sweeping  power;  indeed, 
within  the  last  four  years,  the  Su- 
preme Court  of  the  United  States  iteelf 
questions  the  right  of  the  Federal  gov- 
ernment to  enter  into  any  such  en- 
gagement witii  a-  foreign  power.    See 
Rocca   V.  Thompson    (U«   S.)    supra. 
While  this  is  a  question  of  power  rath- 
er than  policy,  yet  we  feel  that  public 
policy,  whether  looked  at  from  a  na- 
tional  or  a  stete  stendpoint,   would 
forbid  .the  exercise  of  such  a  power. 
.    .    •    The  Constitution  of  the  United 
States  does  reserve  to  the  exclusive 
domain    of    the    Executive    and.  the 
United  Stetes  Senate  the  treaty-mak- 
ing power,  yet  this  grant  to  the  Fed- 
eral government  and  the  denial  to  the 
several  stetes  has  its  limitetions  of 
power.  A  treaty  duly  ratified  has  no 
more  binding  force  than   an   act  of 


ANNO.— TREATY— RELATION  TO  STATE  AND  FEDERAL  LAW.    1395 


Congress  generally,  and,  as  to  its  sub- 
ject-matter, clearly  it  cannot  overstep 
the  limitations  of  the  Federal  Consti- 
tution. It  would  manifestly  be  beyond 
the  power  of  the  United  States  gov- 
ernment to  provide  by  treaty  with 
Italy  that  subjects  of  Italy,  residents 
of  Ohio,  should  be  entitled  to  exemp- 
tion from  execution  for  debts  for  an 
amount  in  excess  of  that  granted  cit- 
izens of  Ohio,  or  to  provide  that  such 
subjects  should  be  entitled  to  obtain 
a  divorce  on  the  ground  of  desertion 
or  wilful  absence  for  one  year,  where- 
as to  other  citizens  the  right  was  lim- 
ited to  absence  for  three  years.  The 
administration  of  the  estate  of  the 
deceased  inhabitants  of  a  state  is  pe- 
culiarly a  state,  and  not  a  Federal, 
matter,  and  many  of  our  most  distin- 
guished Secretaries  of  State  for  the 
United  States  have  always  recognized 
it  as  a  state  affair.  .  .  .  Such  a 
uniform  construction  of  its  own  limi- 
tation of  power  by  the  Fed^al  gov- 
ernment, existing  for  so  long  a  period 
of  time,  is  certainly  tantamount  to  a 
declaration  that  the  several  states 
have,  under  the  10th  Amendment  to 
the  Federal  Constitution,  the  reserved 
right  to  regulate  the  matter  of  the 
administration  of  the  estates  of  aliens 
dying  intestate  within  their  jurisdic- 
tions as  a  strictly  domestic  concern." 
This  discussion,  however,  is  of  an 
obiter  character,  the  court  deciding 
that  there  was  no  conflict  between  the 
treaty  provision  and  the  local  law. 

The  provisions  of  a  treaty  confer- 
ring on  the  delegate  appointed  by.  the 
consul  of  the  country  with  which  the 
treaty  was  made,  authority  to  rep- 
resent, until  they  send  their  powers, 
citizens  of  such  country,  heirs  of  a 
succession,  is  a  provision  relating,  to 
a  subject  within  the  treaty-making 
power.  Rabasse's  Succession  (1895) 
47  La.  Ann.  1452,  49  Am.  St.  Rep.  433, 
17  So.  867. 

And  it  treaty  may  properly  provide 
that  the  consul  shall  receive  the  dis- 
tributive shares  of  foreign  heirs.    Re 
Tartaglio  (1895)   12  Misc.  245,  33  N.. 
¥•  Supp.  1121. 

—  eztradltioii. 

The  extradition  of  persons  seeking 
asylum  in  the  United  States  has  al- 
ways been  regarded  as  a  proper  sub- 


ject of  treaty.  See  United  States  v. 
Rauscher  (1886)  119  U.  S.  407,  30  L. 
ed.  425,  7  Sup.  Ct.  Rep.  234;  Re  Sheaz- 
le  (1845)  1  Woodb.  &  M.  66,  Fed.  Gas. 
No.  12,734;  Ex  parte  Charlton  (1911) 
185  Fed.  880;  Com,  v.  Hawes  (1878) 
13  Bush  (Ky.)  697,  26  Am.  Rep.  242,  2 
Am.  Crim.  Rep.  201 ;  Blandf ord  v.  State 
(1881)  10  Tex.  App.  627. 

The  United  States  may  make  a 
tre&ty  for  extradition  which  shall  ap- 
ply to  crimes  committed  before  the 
ratification  of  the  treaty.  Re  De  Gia- 
como  (1854)  12  Blatchf.  391,  Fed.  Cas. 
No.  3,747. 

The  restriction  in  article  4  of  the 
amendment  to  the  Constitution  against . 
violating  the  right  of  the  people  to  be* 
secure  in  their  pek'sons  against  unrea- 
sonable seizures,  and  the  restriction 
in  article  5  of  such  amendment  against 
depriving  a  person  of  liberty  without 
due  process  of  law,  have  no  relation  to 
the  subject  of  extradition  for  crime 
as  regulated  by  treaty.    Ibid. 

—  aeqnisltion  of  territory* 

The  United  States  may  acquire  ter- 
ritory by  treaty.  American  Ins.  Co. 
V.  356  Bales  of  Cotton  (1823)  1  Pet. 
(U.  S.)  511,  7  L.  ed.  242;  Wilson  v. 
Shaw  (1906)  204  U.  S.  24,  61  L.  ed. 
351,  27  Sup.  Ct.  Rep.  233. 

But  an  alien  people  cannot  be  in- 
corporated into  the  United  States  by 
the  treaty-making  power,  by  a  mere 
cession,  without  the  express  or  implied 
approval  of  Congress.  Per  Justices 
White,  Shiras,  and  McKenna  in  the 
Insular  Cases,  ftDownes  v.  Bidwell 
(1901)  182  U.  S.  244,  45  L.  ed.  1088, 
21  Sup.  Ct.  Rep.  770. 

—  iMuasLoe  of  patent  to  public  lands. 

The  treaty-making  power  may  law- 
fully provide  that  a  patent  shall  issue 
to  convey  land  which'  belongs  to  the 
United  States  without  the  consent  of 
Congress,  and  in  such  case  the  grantee 
will  have  a  good  title.  United  States 
v.  Reese  (1879)  5  Dill.  405,  Fed.  Cas. 
No.  16,137. 

^parcel  post  cosTention. 

The  treaty-making  power  extends  to 
the  making  of  parcel  post  conventions 
with  other  countries.  United  States 
V.  Eighteen  Packages  of  Dental  In- 
struments   (1915)    222   Fed.   121,   re- 
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versed  on  other  grt^unds  in  230  Fed« 
564. 

—  Jnrisdiotion  of  courts. 

The  discretion&ry  jurisdiction  exer- 
cised by  the  courts  over  controversies 
between  the  subjects  of  foreign  na- 
tions, as  a  matter  of  comity,  may  be 
controlled  by  treaty.  The  Ester 
(1911)   190  Fed.  216. 

But  a  citizen  of  the  United  States 
who  is  a  party  to  a  suit  of  admiralty 
and  maritime  jurisdiction  cannot  be 
deprived,  by  treaty,  of  the  right  to 
have  such  a  suit  adjudicated  by  a 
court  upon  which  admiralty  jurisdic- 
tion has  been  conferred,  pursuant  to 
'the  Constitution.  The  Falls  of  Keltie 
(1902)  114  Fed.  357;  The  Neck  (1905) 
138  Fed.  144. 

—  arbitratioB. 

The  United  States  may  by  treaty 
submit  to  arbitration  the  claim  of  one 
of  its  own  citizens  against  a  foreign 
government.  The  Armstrong  v.  Uni- 
ted States,  Dev.  Ct.  CI.  (Fed.)  §§  20, 
21,  95. 

—  olaims    of    oltiiens    against    foreign 
goTemments. 

The  government  may,  under  the 
treaty-making  power,  renounce  the 
claim  of  title  of  one  of  its  citizens,  the 
provision  of  the  Constitution  against 


taking  private  property  for  public  use 
without  just-compensation  being  a  re- 
striction upon,  and  having  reference 
to,  the  legislative  department,  which 
has  the  power  to  make  compensation, 
and  not  to  the  treaty-making  power 
which  cannot  do  it.  Little  v.  Watson 
(1850)  82  Me.  214. 

The  government  may  take  private 
property  for  public  use  by  the  terms 
of  a  treaty,  and  may  release  the  choses 
in  action  of  American  citizens  to  a 
foreign  government.  Meade  v.  United 
States  (1866)  2  Ct.  CI.  (Fed.)  224; 
Gray  v.  United  States  (1886)  21  Ct 
CI.  (Fed.)  840. 

If  a  nation  has  given  up  the  vested 
rights  of  its  citizens,  it  is  not  for  the 
courts,  but  for  the  government,  to  con- 
sider whether  it  be  a  case  proper  for 
compensation.  United  States  v.  The 
Peggy  (1801)  1  Cranch  (U.  S.)  103, 
2  L.  ed.  49. 

—  ■ale  of  liquor. 

It  is  competent  for  the  United 
States  to  provide  by  treaty  against  the 
sale  of  intoxicating  liquor  in  territory 
ceded  to  it  by  an  Indian  tribe,  though 
within  the  limits  of  a  state.  United 
States  V.  48  Gallons  of  Whiskey  (Unit- 
ed States  V.  Latriviere  (1876)  93 
U.  S.  188,  28  L.  ed.  846.  £.  S.  O. 


CHARLES  N.  ORR  et  al.,  Appts., 

v. 

RUSSELL  N.  BENNETT  et  al.,  Respts. 

Minnesota  Supreme  Court -^  January  26,  1917, 
(135  Minn.  443,  161  N.  W.  165.) 

Mortgage  —  right  of  mortgagor  —  royalties. 

1.  Under  the  statutes  of  Minnesota  a  mortgagor  of  land  is  entitled  to 
the  full  usufruct  of  the  mortgaged  land  until  his  rights  therein  are  barred 
by  foreclosure  of  the  mortgage  and  expiration  of  the  period  of  redemp- 
tion. This  applies  to  rents  and  royalties  accruing  under  a  mining  lease. 
This  right  he  cannot,  by  stipulation  in  the  mortgage  or  contemporaneous 
with  it,  contract  away,  nor  can  the  act  of  the  sheriff,  in  making:  a  sale  of 
tents  and  profits  on  foreclosure  by  advertisement,  detract  anything  from 
the  rights  of  the  mortgagor. 

[See  note  on  this  question  beginning  on  page  1405.] 

Headnotes  by  Hallam,  J. 


ORR  V.  BENNETT. 

(1S5  Minn,  4*a,  161  N.  W.  165.)     • 

Judgment  —  for  redempticmers  from     — construction, 
mortgage  sale  —  effect 

2.  A  judgment  for  plaintiffs,  in  an 
action  by  creditors  who  have  redeemed 
from  a  mortgage  foreclosure  sale,  quiet- 
ing title  to  the  land  and  to  a  mining 
lease  thereof,  determining  their  re- 
demption valid  and  determining  a  later 
attempted  redemption  invalid,  is  not 
an  adjudication  of  their  right  to  re- 
cover rents  or  royalties  that  accrued 
during  the  year  allowed  for  redemp- 
tion after  foreclosure  sale. 

[See  15  R.  C.  L.  604;  19  R.  C.  L.  630.] 
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3.  The  court  gave  judgment  to  the 
mortgagor  for  rents  or  royalties  for 
substantially  the  whole  of  the  year  of 
redemption.  The  findings  of  the  court 
on  the  facts  are  construed  to  mean 
that  one  quarterly  instalment  was  paid 
to  the  mortgagor.  On  such  findings, 
judgment  for  the  full  amount  cannot 
be  sustained.  A  new  trial  is  granted 
on  the  question  of  amount  of  recovery. 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Ram- 
sey County  (Kelly,  J.)  in  favor  of  one  of  the  defendants,  and  from  an 
order  denying  a  motion  for  new  trial,  in  an  action  brought  to  recover  rent 
due  under  a  mining  lease.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  6.  White  for  appel-     creditors     of    Sauntry,     redeemed 


lants. 

Messrs.  Manwaring  &  Sullivan,  P.  J. 
McLaughlin,  Van  Derlip  &  Lum,  and 
Washburn,  Bailey,  &  Mitchell  for  re- 
spondents. 

HaIIam»  J.,  delivered  the  opinion 
of  the  court: 

In  1907  William  Sauntry  owned 
an  undivided  half  of  40  acres  of 
land  in  St.  Louis  county.  On  De- 
cember 81,  1907,  Sauntry  and  his 
cotenant  gave  to  defendants  Ben- 
nett and  Longyear  a  60-year  mining 
lease  of  said  land,  by  tiie  terms  of 
which  Bennett  and  Longyear  agreed 
to  pay,  for  the  first  four  years,  a 
minimum  rental  or  royally  of  $20,- 
000  per  year,  payable  quarterly. 

On  October  1,  1908,  Sauntry  and 
wife  gave  a  mortgage  covering  his 
half  interest  in  the  land,  and  in  the 
mortgage  there  \Vas  inserted  a 
clause  that  the  mortgagors  ''sell, 
assign,  transfer,  set  over,  and  con- 
vey" the  "mining  lease''  and  all  of 
their  right,  title,  and  interest  there- 
in, "including  all  rights,  rents,  or 
royalties  thereunder,"  after  Jan- 
uary 20,  1909.  This  mortgage  was 
foreclosed  by  advertisement,  and 
the  lands  sold  September  20,  1910. 
The  certificate  of  sale,  as  far  as  con- 
cerns the  lease  and  rents  and  royal- 
ties, follows  the  language  of  the 
mortgage. 

On  October  5, 1911,  plaintiffs  Orr, 
StaA,    and    Collett,    as    judgment 


from  said  mortgage  foreclosure  sale 
and  became  vested  with  the  title  to 
the  land  described.  A  season  of  lit- 
igation followed.  During  part  of 
the  year  of  redemption,  and  during 
the  ensuing  litigation,  the  lessees 
did  not  pay  rents  or  royalties  pro- 
vided by  the  mining  lease.  Plain- 
tiffs brought  this  suit  against  them 
to  recover  the  amount  accrued  dur- 
ing the  year  of  redemption  and 
since  that  time.  Thereupon  the  oth- 
er defendants,  as  rival  claimants  of 
said  fund,  were  impleaded,  and  the 
lessee  defendants  deposited  the 
whole  amount  due  with  the  Security 
National  Bank  of  Minneapolis,  a  de- 
positary designated  by  the  court. 
The  right  of  plaintiffs  to  the  rents 
and  royalties  accruing^  after  the 
time  for  redemption  expired  was 
unquestioned,  and  by  stipulation  of 
the  parties  the  amount  deposited, 
except  $7,750,  was  paid  over  to 
plaintiffs,  and  it  was  stipulated  that 
if  the  defendants,  or  any  of  them, 
are  entitled  to  recover  a  greater 
sum  than  $7,750,  judgment  may  go 
against  plaintiffs  for  the  excess. 
Sauntry  is  now  deceased,  and  the 
administrator  of  his  estate  claims 
the  right  to  recover  the  rents  or 
royalties  accruing  during  the  period 
of  redemption.  The  trial  court 
found  that  he  was  entitled  to  do  so, 
and  plaintiffs  appealed. 
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1.  The  statute  provides  that  a 
mortgagee  of  land  is  not  entitled 
to  possession  without  foreclosure. 
Gen.  Stat.  1913,  §  8077.  This  means 
that  the  mortgagor  has  the  right  ot 
possession,  and  the  right  to  the 
rents  and  profits  of  the  land  inci- 
dent to  possession,  during  the  stat- 
utory year  allowed  for  redemption, 
and  until  the  foreclosure  is  com- 
plete; and  any  stipulation  in  the 
mortgage,  or  contemporaneous  with 
it,  pledging  the  rents  and  profits  of 

Mortffaffe-  ^^c  mortgaged  land 

riarht  of  mort-  to  the  payment  of 
irairor^royaitie..  ^j^^  mortgage  debt, 

contravenes  the  policy  of  this  stat- 
ute, and  is  void.  CuUen  v.  Minne- 
sota Loan  &  T.  Co.  60  Minn.  6,  61 
N.  W.  818;  Wolford  v.  Cook,  71 
Minn.  77,  70  Am.  St.  Rep.  315, 73  N. 
W.  706.  Nor  could  the  act  of  the 
sheriff  in  making  a  sale  of  rents  and 
profits,  without  warrant  therefor, 
deti*act  anything  from  the  rights  of 
the  mortgagor.  Hillebert  v.  Porter, 
28  Minn.  496,  11  N.  W.  84. 

Plaintiffs  concede  this  -  to  be  the 
rule  as  to  rents  and  profits  of  land 
in  generaJ,  but  contend  a  different 
rule  should  apply  to  rents  or  royal- 
ties due  under  a  mining  lease,  be- 
cause, under  a  mining  lease,  the 
lessee  takes  only  a  qualified  posses- 
sion, leaving  the  lessor  in  posses- 
sion of  the  surface,  save  as  it  must 
be  disturbed  for  mining  purposes 
so  that  the  lessee  may  operate,  and 
one  other  than  the  mortgagor  might 
collect  the  rents  without  much  dis- 
turbance to  the  possession  of  the 
mortgagor.  Howell  v.  Cuyuna 
Northern  R.  Co.  127  Minn.  480,  149 
N.  W.  942.  We  cannot  recognize 
any  such  distinction.  The  statute  is 
not  to  be  narrowly  construed  to  the 
prejudice  of  the  mortgagor.  It 
does  not  contemplate  any  division 
with  the  mortgagee  of  his  right  of 
possession.  It  gives  to  him  the 
full  usufruct  of  the  mortgaged  land 
until  his  rights  therein  are  com- 
pletely barred,  by  foreclosure  of  the 
mortgage  and  expiration  of  the 
period  of  redemption. 

2.  Plaintiffs  claim  that  it  has 
been  determined  in  a  former  action 


between  these  parties  that  plaintiffs 
were  entitled  to  the  rents  and  royal- 
ties accruing  during  the  year  of  re- 
demption. The  former  action  was 
brought  by  plaintiffs,  and  was,  in 
substance,  an  action  to  quiet  their 
title  to  this  land,  to  determine  that 
their  redemption  was  valid,  and 
that  an  attempted  later  redemption 
was  void.  Naturally,  the  action 
was  brought  after  the  year  for  re- 
demption had  expired.  The  rents 
or  royalties  accruing  during  the 
year  of  redemption  were  all  then 
past  due.  They  had  passed  into  a 
chose  in  action,  a  personal  demand 
for  money  due,  and  the  right  to  re- 
ceive them  was  no  longer  an  inci- 
dent to  ownership  of  the  land.  24 
Cyc.  1173 ;  Jolly  v.  Bryan,  86  N.  C. 
457;  Barber  v.  Watch  Hill  Fire 
Dist.  36  R.  I.  236,  L.R.A.1915C, 
245,  89  Atl.  1056,  Ann.  Cas.  1916D, 
191 ;  Dobbs  v.  Atlas  Elevator  Co.  25 
S.  D.  177,  126  N.  W.  250.  More 
than  three  ^  years  after  the  last  in- 
stalment so  accrued,  judgment  was 
entered  in  the  action  adjudging 
plaintiffs  to  be  owners  of  said  land, 
subject  to  the  terms  and  conditions 
of  said  mining  lease,  adjudging  that 
the  defendant  Sauntry  and  others 
had  no  title  to  said  land  or  lease, 
and  enjoining  them  from  thereafter 
asserting  title  as  against  plaintiffs 
to  the  land  or  the  lease. 

Mention  of  the  lease  in  the  judg- 
ment was  not  of  importance.  The 
benefits  accruing  and  obligations 
arising  under  the  lease  run  with  the 
land,  and  an  adjudication  of  title  to 
the  land  adjudged  the  rights  accru- 
ing under  the  lease  as  well.  Boeing 
V.  Owsley,  122  Minn.  190,  205,  142 
N.  W.  129. 

Question  is  raised  as  to  the  valid- 
ity of  this  judgment,  because  it  con- 
tains some  amendments  which  were 
incorporated,  as  the  record  on  its 
face  shows,  upon  the  stipulation  of 
parties  other  than  Sauntry. 

We  do  not  find  it  necessary  to  ex- 
amine this  contention,  for  it  is  very 
plain  that  there  are  no  words  in  the 
judgment  which  lend  any  color  to 
the  claim  that  it  adjudicated  upon 
the  right  of  plaintiffs  to  the  money 
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which  had  become  due  from  Ben-  the  rents 
nett  and  Longyear  to  Sauntry  un- 
der this  lease,  before  the  expiration 
of  the  right  of  redemption  from  the 
mortgage  sale.  On  its  face  the 
judgment  settled  the  rights  of  the 
parties  only  as  of  the  time  of  its 
entry.  Taken  in  connection  with 
the  whole  record  in  the  case,  it 
doubtless  established  the  right  of 
plaintiffs  from  the  time  of  the  ac- 
crual of  their  title,  namely,  the  con- 
clusion of  the  redemption  period. 
Swank  v.  St.  Paul  City  R.  Co.  61 
Minn.  423,  63  N.  W.  1088.  Sauntry, 
in  that  action,  disavowed  any  claim 
of  title  to  the  land,  or  any  interest 
in  it.  But  he  did  not  allege  that  he 
never  had  owned  it.  On  no  theory 
can  it  be  said  that  the  judgment 
entered  adjudicated  upon  the  right 
of    Sauntry    to    money     demands 

jnd  ment-f  which  accruod  to 
r«dempt loners  him  Under  tho  miu- 
ISSJK!?*****     ing  lease,  prior  to 

the  completion  of 
the  foreclosure  and  prior  to  the  in- 
ception of  plaintiffs'  title.  Nothing 
of  that  sort  was  involved  in  that  ac- 
tion. Nothing;  of  the  sort  was 
mentioned  in  the  pleadings,  or  in 
the  decision,  or  in  the  judgment,  or 
anywhere  in  the  record. 

The  only  other  question  in  this 
case  is  as  to  the  amount  of  defend- 
ant administrator's  recovery.  The 
trial  court  found  that  the  lessees  had 
paid  rent  to  Sauntry  for  the  period 
ending  September  30,  1010,  but  had 
paid  no  portion  of  the  rent  accru- 
ing after  that  time.  Upon  this  find- 
ing, the  court  gave  judgment  in 
favor  of  the  administrator  for  $9,- 
722.22,  the  amount  accruing  from 
September  30,  1910,  to  September 
20,  1911,  the  date  of  expiration  of 
the  year  of  redemption.  The  find- 
ing sustained  the  judgment.  After 
the  entry  of  the  judgment,  and  aft- 
er the  perfection  of  the  appeal  and 
the  return  to  this  court,  however, 
the  parties  entered  into  a  stipula- 
tion that  the  finding  mentioned  be 
amended  so  as  to  read  as  follows: 
"The  lessees  paid  said  rentals  for 
the  period  ending  September  30th, 
1910,  but  have  paid  no  portion  of 
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or  royalties  accruing 
.  .  .  after  September  30th,  1910, 
except  that  on  October  20th,  1910, 
the  lessees  paid  .  .  .  the  instal- 
ment of  twenty-five  hundred  ($2,- 
600)  dollars  on  said  mining  lease, 
which  matured  and  became  payable 
on  that  date;"  and  the  court  made 
amended  findings  accordingly.  The 
court,  in  its  original  decision,  found 
that  the  rents  or  royalties  under 
the  lease  were  '^payable  in  equal 
quarter-yearly  instalments  in  ad- 
vance." This  finding  still  stands. 
Taking  this  finding  and  the  amend- 
ed finding  together,  it  would  seem 
that  the  court  intended  to  decide 
that  the  payment  of  $2,500  made 
October  20,  1910,  was  for  the  three 
months  after  September  30,  1910. 
Yet  the  conclusions  of  law  were  not 
amended,  and  the  original  judg- 
ment still  stands.  We  are  not  sure 
that  the  trial  court  correctly  con- 
strued the  lease  when  it  found  that 
the  rental  or  royalty  was  payable 
quarterly  in  advance.  In  view  of 
two  conflicting  provisions  of  the 
lease,  that  question  is  not  clear.  The 
lease  is  not  the  same  as  those  con- 
strued in  State  v.  Royal  Mineral 
Asso.  132  Minn.  232, 156  N.  W.  128, 
Ann.  Cas.  1918A,  145.  We  are  not 
sure  from  examination  of  this  rec- 
ord that  the  rental  or  royalty  was 
in  fact  paid  quarterly  in  advance. 
But  this  seems  a  proper  deduction 
from  the  findings  as  they  now  stand, 
and  we  cannot,  on  these  findings, 
sustain  a  recovery  for  the  full 
amount  of  the  judgment.  If  this  is 
the  fact,  the  necessary  result  is  that 
the  administrator's  recovery  should 
be  reduced  by  $2,500.  The  matter, 
however,  is  open  to  such  doubt  that 
we  refrain  from  ordering  judgment 
on  this  theory,  and 
remand  the  case  for 
a  new  trial  upon  the  question  only 
of  the  amount  of  the  recovery. 

For  purposes  of  such  new  trial  we 
may  say  that  it  is  not  important  in 
this  case  whether  the  lease  provides 
for  payment  of  rent  or  royalties 
quarterly  in  advance,  or  at  the  end 
of  quarterly  periods.  No  contro- 
versy between  owner  and  lessee  is 
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presented.  The  important  question 
here  is  not  how  the  court  might 
think  Bennett  and  Longyear  should 
have  paid  their  rent,  but  how  they 
in  fact  did  pay  it.  Whether  they 
paid  their  rent  to  Sauntry  down  to 
September  80,  or  December  •  31, 
1910,  is  a  matter  doubtless  easy  of 
ascertainment  as  a  fact,  without  re- 
sort to  deduction  or  theory.  On 
another  trial  it  may  be  so  deter- 
mined. Judgment  reversed,  and 
new  trial  granted  on  issue  of 
amount  of  defendant  administra- 
tor's recovery. 


NOTE. 


Although  there  is  some  difference 
of  opinion,  statutes  such  as  that  in- 
volved in  the  reported  case  (Ore  v. 
Bennett,  ante,  1396) ,  providing  that  a 
mortgagee  of  land  is  not  entitled  to 
possession  without  foreclosure,  have 
generally  been  held  to  invalidate  a 
pledge  of  the  rents  and  profits.  This 
question  is  discussed  in  subdivision 
I.  b,  of  the  note,  beginning  at  p.  1405, 
post. 


HANNAH  SULLIVAN,  Appt, 

V. 

THOMAS  ROSSON  at  al. 

and 

JAMES  E.  MARCH,  Respt 

New  York  Court  of  Appeals »  April  2,  1018. 
(223  N.  Y.  217,  119  N.  B.  405.) 

Mortgage  —  assignment  of  rents  and  profits  —  effect. 

1.  A  provision  in  a  real  estate  mortgage  entitling  the  mortgagee  to  a 
receiver  of  rents  and  profits  in  an  action  to  foreclose,  and  assigning  them 
to  the  mortgagee  as  further  security  in  the  event  of  default,  does  not  charge 
the  mortgagee  with  them  from  time  of  default,  without  some  act  on  his 
part  to  secure  possession  of  them. 

[See  note  on  this  question  beginning  on  page  1405.] 


—  priority  in  rents  and  profits. 

2.  The. holder  of  a  junior  mortgage, 
who,  according  to  its  terms,  secures  ap- 
pointment of  a  receiver  for  rents  and 
profits  upon  default,  has  priority  in 
the  application  of  such  rents  and  prof- 
its over  a  senior  mortgagee  who  failed 


to  apply  for  a  receivership  or  otherwise 
collect  the  rents,  although  his  mort- 
gage entitledriiim  to  do  so,  and  assigned 
the  rents  and  profits  to  him  in  the  event 
of  default,  as  further  security  for  his 
claim. 

[See  19  R.  C.  L.  569.] 


Appeal  by  plaintiff  from  so  much  of  an  order  of  the  Appellate  Division 
of  the  Supreme  Court,  First  Department,  as  modified  an  order  of  a  Special 
Term  for  New  York  County,  directing  payment  to  plaintiff  of  moneys  in 
the  hands  of  a  receiver  appointed  in  an  action  to  foreclose  a  mortgage. 
Reversed. 

The  question  certified  and  the  facts,  so  far  as  material,  are  stated  in  the 
opinion. 


Mr.  Gustavus  A.  Rogers  for  appel- 
lant. 

Mr.  David  Cohen,  with  Messrs. 
Hedges,  Ely,  &  Frankel,  for  respond- 
ent: 

The  rents  and  issues  of  the  mort- 


gaged premises  having  been  assigned 
to  the  respondent,  James  E.  March, 
prior  to  the  receivership,  his  right  to 
them  is  superior  to  that  of  the  re- 
ceiver. 
Thomson  v.  Erskine,  86  Misc.  202, 


SULLIVAN 
(B»a  N.  Y.  tn, 

72  N.  Y.  Supp,  166;  Harris  v.  Taylor, 
35  App.  Div.  462,  54  N.  Y.  Supp.  864, 
affirmed  in  159  N.  Y.  533,  53  N.  E. 
1126;  State  Bank  v.  Cohen,  68  Misc. 
138,  123  N.  Y.  Supp.  747;  Re  Jarmul- 
owsky,  224  Fed.  141 ;  Re  Israelson,  230 
Fed.  1000. 

If  it  should  be  held  that  the  plain- 
tiff is  entitled  to  the  rents  by  virtue  of 
the  receivership,  he  has  then  a  double 
security  and  must  first  look  for  the 
satisfaction  of  his  demand  to  the  land 
on  which  the  respondent's  mortgage  is 
no  lien. 

Bispham,  Eq.  457;  Pom.  Eq.  Jur.  § 
396;  Dorr  v.  Shaw,  4  Johns.  Ch.  17; 
Breed  v.  National  Bank,  57  App.  Div. 
468,  68  N.  Y.  Supp.  68,  affirmed  in  171 
N.  Y.  648,  63  N.  E.  1115. 

Chase,  J.,  delivered  the  opinion  of 
the  court: 

In  and  prior  to  1913  the  real  prop- 
erty in  the  city  of  New  York,  known 
as  No.  115  McDougal  street,  was  en- 
cumbered by  a  mortgage  of  $27,000, 
which  was  a  first  lien  thereon,  a 
mortgage  of  $4,000,  which  was  a 
second  lien  thereon,  a  mortgage  of 
$1,000,  which  was  a  third  lien  there- 
on, and  a  mortgage  of  $7,000,  which 
was  a  fourth  lien  thereon.  The 
fourth  mortgage  covered  two  other 
pieces  of  real  property,  and  at  all 
the  times  herein  mentioned  the 
plaintiff  was  the  owner  of  that  mort- 
gage. It  contained  a  provision  that, 
in  case  of  default  in  the  payment 
thereof,  the  mortgagee  should  have 
the  right  forthwith  "to  enter  upon 
and  take  possession  of  the  said  mort- 
gaged premises  and  receive  the 
rents,  issues,  and  profits  thereof, 
and  aplply  the  same,  after  payment 
of  all  necessary  charges  and  ex- 
penses, on  account  of  the  principal 
and  interest  of  this  bond  and  the 
mortgage  accompanying  the  same, 
and  the  said  obligee  and  her  legal 
representatives  or  assigns  shall  be 
at  liberty  and  have  the  right,  im- 
mediately after  any  such  default 
upon  the  complaint  filed,  or  any 
other  legal  proceeding  commenced, 
for  the  foreclosure  of  said  mortgage, 
to  apply  for,  and  shall  be  entitled  as 
a  matter  of  right  and  without  re- 
gard to  the  value  of  the  premises  or 
the  solvency  or  the  insolvency  of 
said  obligors  or  of  any  owner  of  the 
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mortgages  premises,  and  upon  ten 
days'  notice  to  said  obligors,  heirs, 
or  assigns  in  any  court  of  compe- 
tent jurisdiction,  to  have  granted, 
a  receiver  of  the  rents,  issues,  and 
profits  of  the  said  mortgaged  prem* 
ises,  with  power  to  lease  said  prem- 
ises for  a  term  to  be  provided  by  the 
court,  with  power  to  pay  taxes  and 
assessments  and  water  rents  which 
are  or  may  become  a  lien  on  said 
premises  and  keep  same  insured, 
and,  .  .  .  after  deducting  all 
charges  and  expenses  attending  the 
execution  of  the  said  trust  as  receiv- 
er, shall  apply  the  residue  of  said 
rente  and  profite  to  the  pajrment  and 
satisfaction  of  this  mortgage  and 
the  bond  accompanying  the  same,  or 
to  any  deficiency  which  may  arise 
after  applying  the  proceeds  of  the 
sale  of  said  premises  to  the  amount 
due,  including  interest  and  costs  and 
expenses  of  the  foreclosure  and 
sale.'' 

The  second  and  third  mortgages 
at  all  the  times  herein  mentioned 
were  owned  by  the  respondent 
March.  The  second  mortgage  con- 
teined  a  clause  as  follows:  'That 
if  default  shall  be  made  in  the  pay- 
ment of  the  principal  sum  mentioned 
in  the  said  bond,  or  any  instabnent 
thereof,  or  the  interest  which  shall 
accrue  thereon,  or  of  any  part  of 
eitiier  at  the  respective  times  there- 
in specified  for  the  payment  thereof, 
the  said  mortgagee  shall  have  the 
right  forthwith,  after  any  such  de- 
fault, to  enter  upon  and  take  pos- 
session of  the  said  mortgaged  prem- 
ises, and  to  letthe  said  premises,  and 
receive  the  rente,  issues,  and  profite 
thereof,  and  to  apply  the  same,  after 
payment  of  all  necessary  charges 
and  expenses,  on  account  of  the 
amount  hereby  secured,  and  said 
rents  and  profits  are,  in  the  event  of 
any  such  default,  hereby  assigned 
to  the  mortgagee." 

The  third  mortgage  contained  a 
clause  as  follows:  ''The  holder  of 
this  mortgage,  in  any  action  to  fore- 
close it,  shall  be  entitled,  without 
notice  and  without  regard  to  the 
adequacy  of  any  security  for  the 
debt,  to  the  appointment  of  a  re- 
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ceiver  of  the  rents  and  l)rofits  of 
said  premises;  and  said  rents  and 
profits  are  hereby,  in  the  event  H)f 
any  default  or  defaults  in  paying 
said  principal  or  interest,  assigned 
to  the  holder  of  this  mortgage  as 
further  security  for  the  payment  of 
said  indebtedness/' 

Prior  to  August  13,  1913,  the 
plaintiff's  mortgage  being  due,  she 
commenced  this  action  to  foreclose 
it.  The  prior  mortgagees  were  not 
made  parties  to  the  action.  On  that 
day  the  court,  on  motion  of  the 
plaintiff  in  the  action,  and  on  the 
ground  of  inadequacy  of  plaintiff's 
security,  appointed  for  the  benefit  of 
the  plaintiff  a  receiver  of  the  rents, 
issues,  and  profits  of  the  real  prop- 
erty No.  115  McDougal  street  in- 
cluded in  the  mortgage  sought  to  be 
foreclosed. 

The  receiver  so  appointed  duly 
qualified,  and,  between  the  date  of 
his  appointment  and  July  ir  1914, 
collected  rents  from  the  McDougal 
street  property  amounting  to  $1,- 
884.09  after  paying  his  expenses 
other  than  commissions  and  the  ex- 
penses of  the  accounting.  Judgment 
was  not  entered  in  this  action  ex- 
cept as  hereinafter  stated.  Subse- 
quent to  the  commencement  of  this 
action,  the  owner  of  the  first  mort- 
gage commenced  an  action  to  fore- 
close the  same,  making  the  subse- 
quent mortgagees  parties  thereto. 
Judgment  of  foreclosure  and  sale 
was  entered  in  that  action,  and  the 
McDoujeral  street  property  was  sold 
thereunder  for  an  amount  from 
which  the  first  mortgage,  with  in- 
terest and  costs,  has  been  paid,  leav- 
ing a  surplus  of  $75  now  in  the 
hands  pf  the  court. 

Since  the  sale  of  the  McDougal 
street  property  as  stated,  judgment 
has  been  entered  in  this  action  ad- 
judging that  thereiis  due  the  plain- 
tiff $7,000  and  interest,  as  alleged 
in  the  complaint.  The  $4,000  mort- 
gage of  the  defendant  March  became 
due  "long  before,"  and  the  $1,000 
mortgage  before  this  action  was 
commenced,  but  the  particular  time 
when  each  became  due  does  not  ap- 
pear from  the  record  before  us. 


The  receiver  made  an  applica- 
tion to  account  as  such  receiver,  and 
notice  of  his  application  was  served 
upon  March,  the  holder  of  the  sec- 
ond and  third  mortgages.  The 
plaintiff  claimed  the  money  in  the 
hands  of  the  receiver  to  apply  on 
the  amount  due  on  her  mortgage 
and  the  judgment  entered  thereon, 
and  as  the  person  for  whose  benefit 
the  receiver  was  appointed,  and 
March  claimed  the  same  to  apply  on 
the  amount  unpaid  on  his  two  mort- 
gages, alleging  that  he  is  the  owner 
thereof  by  virtue  of  the  provisions 
thereof.  The  spnecial  term  directed 
that  the  money  in  the  hands  of  the 
receiver,  aft^r  paying  his  commis- 
sions and  the  expenses  of  the  ac- 
counting, be  paid  to  the  plaintiff. 
The  appellate  division  modified  the 
order  by  directing  that  the  amount 
of  the  third  mortgage  so  owned  by 
March,  and  interest  be  first  paid 
therefrom,  but  permitted  the  plain- 
tiff to  appeal  to  this  court  from  such 
order  of  modification,  and  certified 
that  a  question  of  law  had  arisen 
which  in  its  opinion  ought  to  be  re- 
viewed by  the  court  of  appeals.  The 
following  is  the  question  as  certi- 
fied: "Is  James  E.  March  entitled 
as  against  the  plaintiff,  to  the  ap- 
plication of  the  surplus  in  the  hands 
of  the  receiver  to  the  payment  of 
his  third  mortgage  of  $1,000?" 

The  respondent  March  claims 
that  by  the  provision  of  his  third 
mortgage,  quoted,  he  became  the  ab- 
solute and  unqualified  owner  of  the 
rents  of  the  McDougal  street  prop- 
erty to  an  amount  suflficient  to  pay 
said  mortgage  and  the  interest 
thereon.  The  answer  to  the  ques- 
tion certified  to  us  depends  upon 
whether  the  claim  of  March  under 
his  third  mortgage  should  be  sus- 
tained. We  think  it  should  not  be 
sustained.  Rent  that  has  accrued 
may  be  assigned  like  any  other  chose 
in  action,  and  rent  to  accrue  may  be 
assigned  at  common  law  independ- 
ent of  the  reversion  so  as  to  enable 
the  assignee  to  recover  thereon  when 
due.  Demarest  v.  Willard,  8  Cow. 
206;  Swan  v.  Inderlied,  187  N.  Y. 
372,  374,  80  N.  E.  195.    It  is  said  in 
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Halsbury's  Laws  of  England,  voL . 
18,  p.  468 :  ''If  it  [rent]  is  reserved 
to  a  stranger,  it  is  not  a  true  rent 
and  cannot  be  distrained  for,  but  the 
stranger  can  recover  it  by  action. 
Similarly,  no  rent  can  be  reserved 
on  the  assignment  of  a  lease,  since 
no  reversion  remains  in  the  assign- 
or ;  but  here,  also,  the  reservation  is 
good  as  a  contract  to  pay  the  rent/' 

Our  statutes  recognize  the  right 
to  assign  a  lease  or  the  interest  of 
the  partieB,  either  lessor  or  lessee, 
thereunder.  It  is  provided  by  §  223 
of  the  Real  Property  Law  (Consol. 
Laws,  chap.  50)  that  ''the  grantee 
of  leased  real^  property,  or  of  a  re- 
version thereof,  or  of  any  rent,  the 
devisee  or  assignee  of  the  lessor  of 
such  a  lease,  or  the  heir  or  personal 
representative  of  either  of  them,  has 
the  same  remedies,  by  entry,  action, 
or  otherwise,  for  the  nonperform- 
ance of  any  agreement  contained  in 
the  assigned  lease  for  the  recovery 
of  rent,  for  the  doing  of  any  waste, 
or  for  other  cause  of  forfeiture  as 
his  grantor  or  lessor  had,  or  would 
have  had,  if  the  reversion  had  re- 
mained in  him*.  .  .  .  This  section 
applies  as  well  to  a  grant  or  lease  in 
fee,  reserving  rent,  as  to  a  lease  for 
life  or  for  years.    .    .    /' 

See  Van  Rensselaer  v.  Hays,  19 
N.  Y.  68,  75  Am.  Dec.  278. 

The  question  before  us  is  not  de- 
pendent upon  the  power  of  the  par- 
ties to  the  mortfifage  to  contract  as 
to  the  rents  and  profits  of  the  mort- 
gaged property,  but  upon  the  inten- 
tion of  the  parties  as  expressed  by 
them  in  the  mortgage  instrument. 
We  do  not  think  that  the  parties  to 
the  mortgage  intended  by  the  pro- 
vision thereof  quot- 
«Mivnmi^t  of  ed,  to  make  an  abso- 
^SSii^ieet.       lute  and  unqualified 

assignment  of  the 
rent  of  the  mortgaged  property 
from  the  time  of  default,  to  take  ef- 
fect as  of  the  date  of  the  mortgage. 
If  so, .  the  mortgagee  should  be 
charged  with  the  amount  of  rents 
accruing  after  default,  at  least,  if 
they  could  have  been  collected  with 
reasonable  diligence.   It  does  not  ap- 
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pear  just  when  the  default  occurred, 
or  whether  it  had  not  continued  at 
the  time  the  receiver  was  appointed 
for  a  sufficient  length  of  time  (about 
five  montiis),  so  that  the  rents  ac- 
cruing since  default  were  sufiicient 
to  pay  and  discharge  the  $1,000 
mortgage  and  interest.  We  do  not 
think,  however,  that  there  was  such 
an  assignment  of  specific  rents  as 
entitled  him  to  them,  or  that 
he  should  be  charged  with  them 
without  some  act  on  his  part. 

The  mortgage  as  it  relates  to  the 
real  property  tilierein  described  is  not 
an  absolute  conveyance,  but  a  pledge 
of  property  as  security  for  the  debt. 
It  would  appear  that  the  assign- 
ment of  rent  in  this  case  is  of  the 
like  character  as  the  conveyance  of 
real  property  and  not  intended  as  an 
absolute  transfer  thereof.  It  is  ex- 
pressly provided  in  the  words  con- 
stituting the  assignment  that  it  is 
"as  further  security  for  the  pay- 
ment of  said  indebtedness."  The 
rents  and  profits  of  real  property 
are  the  subject  of  mortgage.  By 
inaction  and  practical  assent,  much 
of  the  value  of  real  property  held 
by  a  mortgagee  as  collateral  to  an 
indebtedness  may  be  lost  or  dissipat- 
ed by  the  owner  of  the  fee,  through 
waste,  depreciation,  or  otherwise, 
and  so  the  mortgagee  by  inaction 
and  practical  acquiescence  may  per- 
mit the  owner  of  the  fee  to  collect 
the  rents  of  the  mortgaged  property 
and  convert  the  same  to  his  own  use. 
Rider  v.  Bagley,  84  N.  Y.  461; 
Wyckoff  V.  Scofield,  98  N.  Y.  475. 

Each  mortgage  considered  in  this 
case  provided  for  the  appointment 
of  a  receiver  of  the  mortgaged  prop- 
erty upon  default  by  the  mortgagor. 
Whether  a  receiver  would,  in  fact, 
be  appointed  for  the  benefit  of  either 
mortgagee,  and,  if  so,  what  authori- 
ty would  be  conferred  upon  him, 
rested  in  the  discretion  of  the  su- 
preme court.  27  Cyc.  1626 ;  Thomas 
v.  Davis,  90  App.  Div.  1,  85  N.  Y. 
Supp.  661. 

Apart  from  a  special  agreement 
or  of  circumstances  affecting  the 
rights  and  equities  of  the  parties, 
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a  junior  mortgagee  may,  through  a 

receiver,  obtain  the 

7i^n'/:i*n*Ji?oiit..  J^ents     and    profits 

of  mortgaged  real 
property.  A  senior  mortgagee  de- 
siring to  obtain  such  rents  to 
apply  .upon  his  mortgage  should 
actually  possess  himself  of  them 
or  of  the  right  to  them  through 
some  mutual  arrangement  there- 
for, or  he  should  make  appli- 
cation to  the  court  to  have  the  re- 
ceivership extended  for  his  benefit. 
The  general  provisions  in  the  order 
appointing  a  receiver  are  deemed 
permissive,  and  not  mandatory. 
Ranney  v.  Peyser,  83  N.  Y.  1.  The 
supreme  court  has  frequently  so  de- 
cided. Washington  L.  Ins.  Co.  v. 
Fleischauer,  10  Hun,  117;  Madison 
Trust  Co.  V.  Axt,  146  App.  Div.  121, 
130  N.  Y.  Supp.  371 ;  Abrahams  v. 
Berkowitz,  146  App.  Div.  563,  131 
N.  Y.  Supp.  257 ;  Kroehle  v.  Ravitch, 
148  App.  Div.  54,  132  N.  Y.  Supp. 
1056 ;  Bradley  &  C.  Co.  v.  Hofmann, 
70  App.  Div.  77,  74  N.  Y.  Supp. 
1076. 

The  plaintiff  applied  for  and  ob- 
tained the  appointment  of  a  re- 
ceiver in  her  behalf.  March,  as  the 
owner  of  the  second  and  third  mort- 
gageSy  did  not  seek  to  collect  the 
rent,  either  by  voluntary  payment 
with  the  consent  of  the  mortgagor 
or  through  a  receiver.  The  order 
in  the  action  was  never  modified,  or 
in  any  way  extended  for  his  benefit. 
His  failure  to  take  any  action  would, 
or  might,,  have  been  as  serious  to 
him  if  the  receiver  had  never  been 
appointed  as  he  now  claims  it  will 
be  if  the  money  in  the  hands  of  the 
receiver  is  not  paid  to  him  as  mort- 
gagee. He  is  not  now  entitled  to  ap- 
propriate the  proceeds  of  the  dili- 
gence of  a  junior  mortgagee. 

The  views  herein  expressed  are, 
among  other  decisions,  sustained  in 
Freedman's  Sav.  &  T.  Co.  v.  Shep- 
herd, 127  U.  S.  494,  82  L.  ed.  163,  8 
Sup.  Ct.  Rep.  1250,  and  Re  Banner 
(D.  C.)  149  Fed.  936.  In  the  Freed- 
man's  Sav.  &  T.  Co.  Case  the  court 
says:  ''Even  if  the  deed  had  ex- 
pressly pledged  the  income  as  secur- 
ity for  the  debts  named,  the  mort- 


gagor, according  to  the  doctrines  of 
the  cases  cited  [in  the  opinion], 
would  have  been  entitled  to  the  in- 
come, until  at  least  possession  was 
demanded  under  the  deed,  or  until 
his  possession  was  disturbed  by  a 
sale  under  the  deed  of  trust,  or,  in 
advance  of  a  sale,  by  having  a  re- 
ceiver appointed  for  the  benefit  of 
the  mortgagee."    127  U.  S.  503. 

In  the  Banner  Case  there  was,  in 
the  mortgage  under  copsideration,  a 
provision  following  a  «sual  one  giv- 
ing the  mortgagee  a  right  to  a  re- 
ceiver of  the  rents  and  profits  in 
case  of  default,  as  follows:  ''The 
said  rents  and  profits  are  hereby,  in 
the  event  of  any  default  or  defaults 
in  the  payment  of  said  principal  or 
interest,  assigned  to  the  holder  of 
this  mortgage.*' 

It  was  there  held  that  "the  form  of 
words  used  in  this  mortgage  oper- 
ates merely  as  a  pledge  of  the  rents, 
to  which  the  pledgee  does  not  be- 
come entitled  to  until  he  asserts  his 
right  and  in  some  legal  form  en- 
deavors to  reduce  the  pledge  to  pos- 
session." 

The  court  also  says:  "That  a 
mortgagee  out  of  possession  can,  up- 
on the  instant  of  default  in  mort- 
gage interest,  become  to  all  intents 
a  landlord  of  the  mortgaged  build- 
ing, seems  to  me  something  not  to 
be  encouraged."  ' 

See  Re  Israelson  (D.  C.)  230  Fed. 
1000;  Re  Clark  Realty  Co.  148  C. 
C.  A.  342,  234  Fed.  576;  Atlantic 
Trust  Co.  v.  Dana,  62  C.  C.  A.  657, 
128  Fed.  209,  219 ;  Armour  Packing 
Co.  V.  Wolff,  59  Mo.  App.  665. 

The  decision  in  Re  Jarmulowsky 
(D.  C.)  224  Fed.  141.  cited  by  the 
respondent,  was  a  contest  between 
the  mortgagee  and  the  creditors  of  a 
bankrupt,  and  not  as  between  a  re- 
ceiver in  possession  and  the  mort- 
gagee having  an  assignment  of  the 
rents  as  a  further  security  for  the 
payment  of  the  mortgage  debt. 

The  case  of  Harris  v.  Taylor,  35 
App.  Div.  462,  54  N.  Y.  Supp.  864, 
appeal  dismissed  in  159  N.  Y.  533, 
53  N.  E.  1126,  specially  referred  to 
by  the  appellate  division  in  the  deci- 
sion of  this  case,  was  one  where  the 
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assignment  of  rents  was  clearly  in- 
tended by  the  parties  to  be  absolute 
and  unqualified,  operating  in  prse- 
senti.  The  mortgage  held  by  the 
prior  mortgagee  in  that  case  was 
given  for  $1,284  and  interest.  At 
the  time  the  mortgage  was  given  the 
mortgagor,  by  a  separate  instru- 
ment, assigned  to  him  the  rents  of. 
the  mort^ged  property,  and  au- 
thorized him  to  retain  therefrom 
$200  per  month  to  apply  upon  the 
mortgage  debt.  The  mortgagee  col- 
lected the  rent  pursuant  to  such  as- 
signment prior  to  the  commence- 
ment of  the  action  by  the  junior 
mortgagee,  and  had,  by  the  rents  so 
collected,  reduced  the  amount  un- 
paid on  his  mortgage  to  $773.98. 
The  validity  and  purpose  of  the  as- 
signment of  rents  were  unques- 
tioned. The  order  appointing  the 
receiver  was  made  in  the  action  of 
the  junior  mortgagee  without  notice 
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to  the  prior  mortgagee,  and  it  di- 
rected the  receiver  to  pay  the  rents 
to  the  junior  mortgagee.  That  part 
of  the  order  was  stricken  out  on 
motion  of  the  prior  mortgagee.  The 
appellate  division,  on  an  accounting 
by  the  receiver,  held  that  the  rent 
should  be  paid  to  the  prior  mort- 
gagee, to  the  extent  of  the  amount 
unpaid  on  his  mortgage.  The  de- 
cisi(m  in  that  case  does  not  sup- 
port the  decision  of  the  appellate 
division  in  this  case,  because  of  the 
difference  in  the  facts  in  the  two 
cases  as  stated. 

The  order  of  the  Appellate  Divi- 
sion should  be  reversed,  and  that  of 
the  Special  Term  affirmed,  with 
costs  in  this  court  and  in  the  Appel- 
late Division,  and  the  question  certi- 
fied answered  in  the  negative. 

Hiscock,  Ch.  J.,  and  Collin,  Cud- 
deback,  Cardozo,  Pounds  and  An- 
drewsy  JJ.,  concur. 


ANNOTATION. 

VaKditjy  constnictioiii  and  effect  of  provision 

rents  and  profits. 


I.  Validity: 

a.  In  general,  1405. 

b.  Under  statute  confirming  pos- 

session   in    the    mortgagor, 

1408. 

IL  As  affecting  rights  of  third  persons 

accruing  before  possession,  1410. 

IIL  How  possession  may  be  taken,  1414. 

IV.  Appointment  of  receiver: 

a.  In  general,  1415. 

b.  Appointment  after  foreclosure 

decree,  1423. 

I.  Validity. 
a.  in  general. 

In  the  absence  of  a  prohibitory  stat- 
ute>  a  mortgagor  may  pledge  the  rents 
and  profits  of  real  estate  in  a  mort- 
gage thereof. 

United  States. — Freedman's  Sav.  & 
T.  Co.  V.  Shepherd  (1888)  127  U.  S. 
494,  32  L.  ed.  168,  8  Sap.  Ct.  Rep. 
1250;  Gisbom  v.  Charter  Oak  L.  Ins. 
Co.  (1892)  142  U.  S.  326,  35  L.  ed.  1029, 
12  Sup.  Ct.  Rep.  277;  Re  Clark  Real- 
ty Co.  (1916)  148  C.  C.  A.  342,  234  Fed. 
576. 


IV. — continued. 

c.  Right  to  receiver  after  sale, 

1423. 

d.  Receiver  not  asked,  1425. 

e.  Effect   of   existence   of   other 

remedy,  1425. 

f .  Discretion  of  court,  1425. 

V.  Rights  to  rents  collected  by  mort- 
gagee in  possession,  1427. 

IV.  Liability  to  account  for  rents,  1428. 

VII.  Effect  upon  right  to  foreclose,  1428. 

Illinois. — ^First  Nat.  Bank  v.  Illinois 
Steel  Co.  (1898)  174  111.  140,  51  N.  E. 
200;  NiocoUs  v.  Peninsular  Stove  Co. 
(1892)  48  111.  App.  317;  Wright  v.  Case 
(1897)  .69  111.  App.  535;  Loughridge 
V.  Haugan  (1898)  79  111.  App.  644; 
Ortengren  v.  Rice  i;i902)  104  111.  App. 
428;  Townsend  v.  Wilson  (1910)  156 
111.  App.  303;  Owsley  v.  Neeves  (1913) 
179  111.  App.  61. 

Iowa. — Hubbell  v.  Avenue  Invest.  Co. 
(1896)  97  Iowa,  135,  66  N.  W.  85. 

Mississippi. — ^Mclntyre  v.  Whitfield 
(1849)  13  Smedes  &  M..88. 

Nebraska. — Feline  v.  K.  S.  Newcomb 
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Lumber  Co.  (1902)  64  Neb.  335,  97 
Am.  St.  Rep.  646,  89  N.  W.  755. 

New  York.  —  Thomson  v.  Erskine 
(1901)  36  Misc.  202,  73  N.  Y.  Supp. 
166;  see  Bryson  v.  Janes  (1888)  23 
Jones  &  S.  374,  infra. 

But  see  Gheever  v.  Rutland  &  B.  R. 
Co.  (1867)  39  Vt.  653,  infra. 

Various  statements  of  this  principle 
appear  in  the  cases.  It  has  been  stat- 
ed that  rents  and  profits  are  the  sub- 
ject of  mortgage.  First  Nat.  Bank  v. 
Illinois  Steel  Co.  (1898)  174  IlL  140, 
51  N.  E.  200;  Ortengren  v.  Rice  (1902) 
104  IlL  App.  428 ;  Townsend  v.  Wilson 
(1910)  155  IlL  App.  303;  Owsley  v. 
Neeves  (1913)  179  IlL  App.  61.  Again, 
it  has  been  stated  that  the  rents  and 
profits  may  be  appropriated  by  the 
owner  to  any  desired  purpose.  Gisborn 
V.  Charter  Oak  L.  Ins.  Co.  (1892)  142 
U.  S.  326,  35  L.  ed.  1029,  12  Sup.  Gt. 
Rep.  277;  Re  Clark  Realty  Co.  (1916) 
148  C.  C.  A.  342,  234  Fed.  576;  Thom- 
son V.  Erskine  (1901)  36  Misc.  202,  73 
N.  Y.  Supp.  166.  The  pledge  of  the 
rent  is  spoken  of  in  Thomson  v.  Ers- 
kine (N.  Y.)  supra,  as  an  assignment, 
and  was  contained  in  the  bond  given 
by  the  mortgagor  to  the  mortgagee, 
and  by  its  terms  was  to  become  opera- 
tive upon  default.  The  fact  that  the 
bond  and  mortgage  also  authorized  the 
appointment  of  a  receiver  was  held  not 
to  affect  the  assignment.  The  rents 
and  profits  may  be  conveyed  to  the 
mortgagee  while  the  mortgagor  re- 
mains in  possession.  Freedman's  Sav. 
&  T.  Co.  V.  Shepherd  (U.  S.)  supra. 

An  agreement  that,  upon  default, 
the  mortgagee  might  take  possession 
and  receive  the  rents  and  profits  until 
the  mortgage  notes  are  paid  (Mclntyre 
V.  Whitfield  (Miss.)  supra),  or  merely 
that,  upon  default,  the  mortgagee 
might  take  possession  (Felino  v.  K.  S. 
Newcomb  Lumber  Co.  (Neb.),  supra), 
is  valid. 

A  stipulation  in  a  mortgage  that, 
upon  default,  the  mortgagee  should 
have  the  right  to  take  possession  of 
the  premises  and  receive  the  rents  and 
profits  thereof,  was  held  in  Bryson  v. 
Janes  (N.  Y.)  supra,  to  be  an  agree- 
ment between  the  parties  as  to  when 
the  rents  and  profits  should  become 
security  for  the  debt,  and  it  is  stated 
that  the  court  should  not  treat  this 


agreement  as  of  no  force  and  effect, 
unless  the  failure  to  so  treat  it  would 
make  an  unconscionable  agreement. 

The  mortgagor's  agreement  to  de- 
liver possession  during  the  pendency 
of  a  foreclosure  proceeding  is  valid. 
Thus,  a  provision  waiving  all  right  to 
possession  and  income  from  the  prem- 
ises pending  a  foreclosure  proceeding, 
and  containing  an  agreement  that  a 
receiver  be  appointed  in  case  of  such 
foreclosure,  is  valid,  and  will  be  en- 
forced. Loughridge  v.  Haugan  (1898) 
79  ID.  App.  644. 

An  agreement  to  deliver  possession, 
or  for  a  receiver  for  the  rents  and 
profits,  during  the  period  of  redemp- 
tion, is  valid.  Niccolls  v.  Peninsular 
Stove  Co.  (1892)  48  IlL  App.  317; 
Wright  V.  Case  (1897)  69  lU.  App. 
535;  Hubbell  v.  Avenue  Invest.  Co. 
(1896)  97  Iowa,  135,  66  N.  W.  85. 
Thus,  a  provision  in  a  mortgage,  au- 
thorizing the  appointment  of  a  receiv- 
er with  power  to  take  possession  and 
collect  rents,  issues,  and  profits  dur- 
ing the  period  of  redemption,  in  case 
of  a  foreclosure  of  the  mortgage,  and 
apply  the  same  toward  the  pa3nnent  of 
the  indebtedness,  is  valid  and  enforce- 
able. First  Nat.  Bank  v.  Illinois  Steel 
Co.  (1898)   174  IlL  140,  51  N.  E.  200. 

A  prior  mortgagee  who  had  an  as- 
signment of  rent  by  separate  instru- 
ment was  held  to  acquire  a  lien  upon 
the  rent  as  against  the  junior  mort- 
gagee, who  had  a  receiver  appointed 
upon  bringing  an  action  to  foreclose, 
in  Harris  v.  Taylor  (1898)  35  App. 
Div.  462,  54  N.  Y.  Supp.  864,  appeal 
dismissed  in  (1899)  159  N.  Y.  533,  53 
N.  E.  1126. 

It  sometimes  becomes  a  question  as 
to  whether  the  property  itself,  or  only 
the  rents  and  profits,  are  conveyed 
under  a  trust  deed.  The  conveyance 
of  property  in  trust  to  secure  a  debt, 
to  trustees,  to  manage,  and  to  receive 
the  issues,  rents,  and  profits,  and  ap- 
ply the  same  to  the  payment  of  the 
expenses  of  operation,  and  the  pay- 
ment of  the  debt  secured  thereby,  has 
been  held  to  convey  a  lien  on  the  prop- 
erty itself,  as  well  as  upon  the  rents 
and  profits.  Gisborn  v.  Charter  Oak 
L.  Ins.  Co.  (1892)  142  U.  S.  326,  35 
L.  ed.  1029,  12  Sup.  Gt.  Rep.  277.  It 
is  stated  by  the  court  that  "undoubt- 
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ediy  the  owner  of  real  estate  can  spe- 
cifically appropriate  rents  and  profits 
to  a  named  purpose,  or  create  a  trust 
in  them  separate  and  apart  from  the 
title  to  the  real  estate;  but  when  the 
manifest  object  is  security,  and  the 
title  is  conveyed,  the  mere  direction 
to  appropriate  the  rents  and  profits 
to  the  payment  of  the  debt  will  not 
relieve  the  realty  from  the  burden  of 
the  lien,  or  limit  the  latter  solely  to 
the  rents  and  profits.  The  test  is  the 
manifest  purpose.  Is  that  merely  to 
dispose  of  the  rents  and  profitjSy  or  is 
it  to  grant  security  for  an  indebted* 
ness?  .  .  .  The  evident  purpose  of 
these  instruments  was  not  the  mere 
appropriation  of  the  rents  and  profits; 
the  parties  contemplated  security  for 
the  debt.  The  owner  conveyed  the 
title  to  the  trustee,  and  the  provision 
as  to  rents  and  profits,  while  imposing 
a  primary  duty  on  the  trustee,  does 
not,  if  the  rents  and  profits  fail  to  ac* 
complish  the  object  of  the  conveyance, 
to  wit,  the  payment  of  the  debt,  pre- 
vent the  application  Of  the  realty  it- 
self thereto." 

In  some  instances,  the  court  has 
refused  to  enforce  such  a  provision. 
The  court,  in  Cheever  v.  Rutland  &  B. 
R.  Go.  (1867)  39  Vt  653,  a  suit  to  fore- ' 
close  a  mortgage,  refused  to  deliver 
possession  of  the  mortgaged  property 
to  the  mortgagee,  although  there  was 
an  express  provision  in  the  mortgage 
that  the  trustees  might  take  posses- 
sion of  the  mortgaged  premises  upon 
default.  The  theory  of  the  court  heat 
appears  from  the  following  language : 
*'As  to  the  specific  provision  in  the 
deed  for  the  taking  of  possession,  on ) 
default  and  demand  of  payment:  The 
object  of  this  suit  is  not  to  enforce  a 
covenant  for  possession,  but  to  fore- 
close a  mortgage;  not  to  prevent  a 
breach  of  covenant,  but  to  enforce  a 
security.  The  right  to  enforce  that 
security  in  the  character  claimed  for 
it,  and  in  the  manner  adopted,  is  de- 
nied; and  that  right  is  the  subject  of 
the  litigation  instituted  by  the  bill. 
The  question  of  possession,  then,  is 
but  incidental,  and  not  involved  in  the 
question  of  the  right  to  a  foreclosure; 
and  still,  upon  the  question  of  posses- 
sion, the  orator's  right  of  possession 


is  denied,  and  may  be  the  subject  of 
litigation  under  the  bill.  Upon  a  bill 
for  a  foreclosure,  as  the  subject-mat- 
ter of  the  litigation,  under  a  motion 
for  a  preliminary  injunction  that  is 
designed  to  effect  a  transfer  of  the 
possession  of  the  property  upon  which 
the  foreclosure  is  to  operate,  the  court 
knows  of  no  warrant  of  principle  or 
precedent  for  determining  the  effect 
of,  and  determining  the  ultimate 
rights  of  the  parties  under,  a  specific 
provision  in  the  deed  as  to  possession, 
has  no  bearing  upon  the  ultimate  re- 
lief sought.  But,  if  the  object  of  the 
bill  was  to  enforce  that  provision,  and 
to  obtain  possession  by  force  of  it,  and 
the  injunction  was  asked  for  to  effect 
a  transfer  of  the  possession  pending 
the  litigation,  the  same  rule  and  rea- 
son would  apply  and  be  effectual 
against  it,  as  in  the  case  of  a  suit  for 
the  foreclosure  of  an  ordinary  mort- 
gage. While  the  question  of  the  right 
of  possession  is  in.  litigation,  I  know 
no  instance  in  which  a  court  has,  nor 
does  one  occur  to  me  in  which  a  court 
would  be  likely,  by  preliminary  in- 
junction, to  transfer  possession  from 
one  party  to  the  other.  That  would 
properly  be  done  on  and  by  virtue  of 
the  final  decree,  adjudicating  the  con- 
tested right. '  The  most  that  the  court 
would  seem  warranted  in  doing  would 
be  by  injunction,  to  restrain  the  waste 
or  diversion  of  the  property  and  its 
proceeds,  or,  if  necessary  for  preser- 
vation, to  appoint  a  receiver." 

The  general  rule  that  a  mortgagee, 
after  he  had  taken  possession  under 
his  mortgage,  is  not  entitled  to  com- 
pensation for  his  personal  trouble  in 
taking  care  of  the  estate  and  renting 
it,  although  the  mortgagor  has  agreed 
that  he  may  have  such  compensation, 
is  affirmed  in  Snow  v.  Warwick  Inst, 
for  Sav.  (1890)  17  R  I.  66,  20  Atl.  94. 

It  is  stated  in  Chambers  v.  Goodwin 
(1804)  9  Ves.  Jr.  254,  32  Eng.  Reprint, 
600,  7  Revised  Rep.  181,  that  a  mort- 
gagee cannot  stipulate  to  be  receiver 
of  the  rents  and  profits,  with  commis- 
sion, as  that  would  be  tending  towards 
usury. 

See  infra,  IV.  a,  as  to  the  appoint- 
ment of  a  receiver  under  stipulations 
in  the  mortgage. 
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b.  Under  statute  confirming  poaseseion 
in  the  mortgagor. 

A  statute  providing  that  a  mortgage 
of  real  property  shall  not  be  deemed 
a  conveyance  so  as  to  enable  the  own- 
er of  the  mortgage  to  recover  posses- 
sion of  the  real  property  without  a 
foreclosure  and  sale  according  to  law 
has  been  held  to  invalidate  a  provision 
for  taking  possession  and  receiving 
the  rents  and  profits.  Teal  v.  Walker 
(1884)  111  U.  S.  242,  28  L.  ed.  415, 
4  Sup.  Ct.  Rep.  420 ;  Thomson  v.  Shir- 
ley (1895)  69  Fed,  484;  Couper  v. 
Shirley  (1896)  21  C.  C.  A.  288,  44  U. 
S.  App.  586,  76  Fed.  168  (apparently 
an  affirmance  of  Thomson  v.  Shirley 
(Fed.)  supra) ;  Cullen  v.  Minnesota 
Loan  &  T.  Co.  (1895)  60  Minn.  6,  61 
N.  W.  818;  Wolford  v.  Cook  (1898)  71 
Minn.  77,  70  Am.  St.  Rep.  315,  73  N.  W. 
706;  ORRir.  Bennett  (reported  here- 
with) ante,  1396.  But  see  Moncrieff 
v.  Hare,  infra,  contra. 

Thus,  a  provision  in  a  trust  deed 
that  the  trustee  should  take  possession 
upon  default  was  held  contrary  to 
public  policy,  as  expressed  in  such  a 
statute,  in  Teal  v.  Walker  (1884)  111 
U.  S.  242,  28  L.  ed.  415,  4  Sup.  Ct.  Rep. 
420.  A  provision  that  upon  the  insti- 
tution of  a  foreclosure  proceeding  the 
court  may  appoint  a  receiver  to  take 
the  rents,  issues,  and  profits  is  invalid 
under  such  a  statute.  Thomson  v. 
Shirley  (1895)  69  Fed.  484;  in  Couper 
V.  Shirley  (1896)  21  C.  C.  A.  288^  44 
U.  S.  App.  586,  75  Fed.  168  (apparent- 
ly an  affirmance  of  Thomson  v.  Shirley 
(Fed.)  supra). 

But  see  Dunham  v.  Isett  (1863)  15 
Iowa,  284,  infra,  70. 

The  rule  of  these  cases  applies  to 
the  rents  and  royalties  due  under  a 
mining  lease.  Orr  v.  Bennett  (re- 
ported herewith),  ante,  1396. 

So,  under  a  statute  providing  that 
no  action  in  ejectment  shall  be  main- 
tained by  a  mortgagee  or  his  heirs  or 
assignees  for  the  recovery  of  mort- 
gaged premises  until  the  title  thereto 
shall  have  become  absolute  upon  fore- 
closure of  the  mortgage,  a  provision 
authorizing  a  receiver  of  the  rents 
and  profits  is  invalid.  Hazeltine  v. 
Granger  (1880)  44  Mich.  503,  7  N.  W. 
74;  Union  Trust  Co.  v.  Charlotte  Gen- 


eral Electric  Co.  (1908)  162  Mich.  568, 
116  N.  W.  379.    The  right  of  the  par- 
ties to  a  mortgage  to  agree  that  the 
mortgagee  may  take  possession  pre- 
ceding foreclosure  has  been  affirmed 
in  one  case  in  Michigan    (Michigan 
Trust    Co.    V.    Landing    Lumber   Co. 
(1894)  103  Mich.  392,  61  N.  W.  668), 
but  the  appointment  of  a  receiver  was 
held  not  proper  under  the  facta  of  the 
case.    Upon  the  power  of  the  parties 
to  stipulate,  the  court  states :    "While 
we  think  it  within  the  power  of  the 
parties  to  stipulate  that  such  posses- 
sion and  management  of  the  business 
may  precede  foreclosure,  and  that,  in 
such  a  case,  the  court  of  equity  may 
enforce  specifically  such  an  engage- 
ment as  was  held  by  the  court  below, 
and,  as  we  think,  is  sustained  by  the 
authorities     .     .     •     yet  such  power 
should  be  exercised  with  a  full  recog- 
nition of  the  settled  policy  of  this 
state,  and  should  not  be  exercised  ex- 
cept in  a  case  where  the  right  is  clear- 
ly given  by  the  engagement  of  the 
party."     The  "settled  policy"  of  the 
state  referred  to  is  the  policy  not  to 
devest  the   mortgagor  of  possession 
until  foreclosure  and  the  expiration  of 
the  period  of  redemption.    The  court 
in  Union  Trust  Co.  v.  Charlotte  Gen- 
eral Electric  Co.  (Mich.)  supra,  refer- 
ring to  the  Michigan  Trust  Co.  Case, 
says  that  that  case  is  distinguishable 
from  the  Union  Trust  Co.  Case;  that 
that  was  a  bill  filed  for  specific  per- 
formance of  a  contract  and  for  the 
appointment  of  a  receiver  pendente 
lite;  that  in  the  lower  court  a  receiver 
was  appointed,  while  in  the  supreme 
court  the  order  appointing  the  receiv- 
er was  vacated.     The  opinion,  how- 
ever, as  shown  above,  ^as  expressed 
in  the  Michigan  Trust  Co.  Case  that 
the  parties  have  power  to  stipulate  for 
possession  by  the  mortgagee  in  ad- 
vance of  a  foreclosure.     In  Kelly  v. 
Bowerman   (1897)   113  Mich.  446,  71 
N.  W.  836,  the  mortgage  involved  con- 
tained a  stipulation  that  the  mortga- 
gor as  signed,  sold,  and  turned  over 
to  the  mortgagee  all  the  rents  and 
profits  of  the  premises,  to  be  applied 
on  the  debt  secured  thereby;  under 
this  mortgage,  possession  was  given 
to  the  mortgagee,  who  collected  the 
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rents  and  applied  them  on  the  mort- 
ga£:e;  a  lease  of  the  mortgaged  prem- 
ises was  made  by  the  mortgagor,  who 
turned  the  same  over  to  an  agent  of 
the  mortgagee  and  executed  «to  him  a 
power  of  attorney,  authorizing  him  to 
collect  all  the  rents  of  the  premises 
and  to  apply  the  same  upon  the  mort- 
gage; subsequently  a  bill  for  foreclos- 
ure was  filed  and  a  decree  rendered  in 
which  it  was  adjudged  that  the  com- 
plainant had  been  in  possession  of  the 
premises,  and  was  entitled  to  such 
possession,  and  to  rents  from  the 
same,  and  an  injunction  theretofore 
£rranted  restraining  the  mortgagor 
from  interfering  with  such  possession, 
was  continued.  The  action  in  the  case 
was  one  by  the  mortgagee  to  recover 
rent  under  the  lease.  In  affirming  a 
verdict  for  the  plaintiff,  the  supreme 
court  states  merely  that  "the  assign- 
ment of  rents  of  mortgaged  property, 
to  be  received  by  the  mortgagee  and 
applied  upon  the  mortgage,  is  valid.'' 
In  referring  to  this  cas^,  the  court  in 
Union  Trust  Co.  v.  General  Electric 
Co.  states  merely  that  this  was  a  case 
originating  in  justice's  court  by  an 
assignee  of  a  lease,  and  is  not  in  point. 
In  Mc Vicar  v.  Denison  (1890)  81  Mich. 
348,  45  N.  W.  659,  a  collateral  agree- 
ment between  mortgagor  and  mortga- 
gee, after  the  mortgage  was  due,  that 
the  rents  were  to  be  collected  by  a 
trustee,  was  sustained,  and  it  was 
held  not  terminated  by  the  commence- 
ment of  a  suit  to  foreclose. 

On  the  contrary,  other  cases  hold 
that  a  statute  providing  that  a  mort- 
gage of  real  estate  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so 
as  to  enable  the  owner  of  the  mort- 
gage to  recover  possession  without  a 
foreclosure,  does  not  prevent  a  court 
of  equity  from  impounding  the  rents 
and  profits  pending  foreclosure,  to  be 
applied  in  reduction  of  the  debt,  but 
that  this  will  be  done  in  a  proper  case. 
Moncrieff  v.  Hare  (1906)  38  Colo.  221, 
7  L.R.A.(N.S.)  1001,  87  Pac.  1082. 
There  was  a  provision  in  the  mortgage 
involved  in  this  case,  pledging  the 
rents  and  profits,  but  the  court  states : 
"In  disposing  of  this  case  we  shall  not 
rest  our  judgment  upon  the  power  of 
the  parties  by  independent  contract 
4  A.L.R.— 89 


to  take  the  case  out  of  the  operation 
of  the  statute.  But,  giving  to  the  stat- 
ute all  that  the  mortgagor  here  claims 
for  it,  we  shall  see  from  a  review  of 
the  authorities  that  the  prevailing 
rule  established  by  the  authorities,  as 
well  as  the  correct  principle,  is  that 
in  a  case  like  ours  the  mortgagee  is 
entitled  to  rents  and  profits.  .  .  • 
In  the  case  in  hand  the  equities  are 
peculiarly  strong  in  favor  of  the  mort- 
gagee. In  consideration  of  obtaining 
as  additional  security  for  the  mort- 
gage debt,  the  rents  and  profits  of  the 
encumbered  premises,  the  mortgagee 
released  other  security  which  he 
theretofore  held,  he  relieved  the  heirs 
of  any  personal  liability  for  the  debt, 
and  relinquished  his  adjudicated  claim 
against  the  estate.  The  independent 
stipulation  or  agreement  in  the  mort- 
gage by  which  the  rents  and  profits 
were  specifically  pledged  was  inserted 
at  the  request  of  the  administrator 
himself,  who  applied  for  .and  obtained 
an  order  of  the  county  court  to  whose 
mandates  he  was  amenable,  for  per- 
mission to  mortgage  the  rents  and 
profits,  upon  the  faith  of  which  order 
and  agreement  the  mortgagee  made 
the  foregoing  relinquishment  of  addi- 
tional securities." 

A  statutory  provision  that,  'Mn  the 
absence  of  stipulations  to  the  con- 
trary, the  mortgagor  of  real  estate  re- 
tains the  legal  title  and  right  of  pos- 
session thereof,"  does  not  render  it 
incompetent  for  the  piirties  to  a  mort- 
gage to  stipulate  for  the  investiture 
of  the  mortgagee  with  legal  title  and 
right  of  possession,  which  carries 
with  it  the  right  to  the  rents  and 
profits.  Felino  v.  K.  S.  Newcomb 
Lumber  Co.  (1902)  64  Neb.  335,  97 
Am.  St.  Rep.  646,  89  N.  W.  755;  Pettit 
V.  Louis  (1911)  88  Neb.  496,  34  L.R.A. 
(N.S.)  356,  129  N.  W.  1005. 

That  the  mortgagor  under  such  a 
statute  may  contract  to  waive  the 
right  to  possession  is  the  opinion  of 
the  court  in  Fogarty  v.  Sawyer  (1861) 
17  Cal.  589,  but  it  seems  to  have  been 
its  opinion  that  this  could  not  be  done 
in  the  mortgage,  as  it  is  stated  that 
"by  virtue  of  the  mortgage  alone  the 
mortgagee  can  neither  acquire  the 
possession  nor  dispose  of  the  prem- 
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ises."  But  it  is  stated  that  an  inde* 
pendent  contract  may  be  made  with 
the  mortgagee.  An  assignment  after 
the  maturity  of  the  mortgage  debt,  of 
rents  to  the  mortgagee,  in  considera- 
tion of  an  extension  of  time  with 
power  to  take  possession  of  the  prem- 
ises in  case  of  default,  and  collect  the 
rents,  has-been  held  valid  and  not  to 
be  in  conflict  with  statutory  provision 
that  a  mortgage  shall  not  be  deemed 
to  be  a  conveyance  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  pos- 
session of  the  real  property,  without 
foreclosure.  Farmers  Trust  Co.  v. 
Prudden  (1901)  84  Minn.  126,  86  N. 
W.  887.  Where  the  mortgagee  is 
placed  in  possession  under  such  an 
agreement,  and  receives  rents  and 
profits,  a  different  question  is  present- 
ed, and  one  that  is  not  discussed  here- 
in. See  Anderson  v.  Minnesota  Loan 
&  T.  Co.  (1897)  68  Minn.  491,  71  N. 
W.  665,  819. 

II.  Aa  affecting  rights  of  third  persons 
accruing  before  possession. 

As  appears  from  the  foregoing  dis- 
cussion, the  mortgagor  may  create  a 
lien  upon  the  rents  and  profits  in 
favor  of  the  mortgagee,  in  the  absence 
of  some  prohibitory  statute.  The  pro- 
visions by  which  the  mortgagor  has 
pledged  the  rents  and  profits  have 
been  of  various  forms.  They  may  be 
roughly  divided  into  three  classes, 
viz.:  (1)  Provisions  giving  a  lien  on 
the  rents  and  profits;  (2)  provisions 
giving  a  lien  iind  authorizing  the 
mortgagee  to  take  possession  either 
directly  or  by  a  receiver;  and  (3)  pro- 
visions authorizing  the  mortgagee  to 
take  possession  of  the  rents  and 
profits  in  case  of  default.  The  great 
weight  of  authority  as  regards  all  of 
these  various,  forms  of  pledges  is  to 
the  effect  that  the  mortgagee  does  not 
thereby  acquire  a  lien  on  the  rents 
and  profits,  which  prevents  a  subse- 
quent lien  from  acquiring  priority  in 
the  absence  of  some  action  on  his  part 
to  reduce  the  ren^s  and  profits  to  his 
possession.  ^ 

Thus,  a  provision  in  a  mortgage 
merely  giving  a  lien  on  the  rents  and 
profits  is  held  not  to  vest  such  rents 
and  profits  in  the  mortgagee,  without 
some  action  on  his  part  to  reduce  them 


to  possession.  Re  Clark  Realty  Co. 
(1916)  148  C.  C.  A.  842,  234  Fe<L  576; 
Johnston  v.  Riddle  (1881)  70  Ala.  219. 

A  mortgage  by  a  railroad  company 
of  all  itsr  ''right,  title,  and  interest,  in 
and  to  all  and  singular  its  property, 
real  and  personal,  of  whatever  nature 
and  description  now  possessed  or  to  be 
hereafter  acquired,  ...  all  its 
rights,  privileges,  franchises,  and 
easements,"  does  not  convey  to  the 
mortgagee  the  future  earnings  of  the 
road,  as  against  attaching  creditors 
of  the  mortgagor.  Emerson  v.  Euro- 
pean &  N.  A.  R.  Co.  67  Me.  387,  24  Am. 
Rep.  39. 

A  provision  giving  the  mortgagee  a 
lien  on  such  rents  and  profits,  and  au- 
thorizing the  mortgagee  to  take  pos- 
session in  case  of  default,  and  collect 
and  receive  the  rents  and  profits,  does 
not  vest  such  rents  and  profits  in  the 
mortgagee  without  action  on  his  part 
Galveston,  H.  &  H.  R.  Co.  v.  Cowdrey 
(1871)  11  Wall.  (U.  S.)  459,  20  L.  ed. 
199;  Dow  V.  Memphis  &  L.  R.  R.  Co. 
(1888)  124  U.  S.  652,  81  L.  ed.  565, 
8  Sup.  Ct.  Rep.  673,  approved  in  Sage 
V.  Memphis  &  L.  R.  R.  Co.  (1888)  124 
U.  S.  361,  31  L.  ed.  369,  8  Sup.  Ct.  Rep. 
887;  Moncrieff  v.  Hare  (1906)  38  Colo. 
221,  7  L.R.A.(N.S.)  1001,  87  Pac.  1082; 
Mississippi  Valley  &  W.  R.  Co.  v.  Uni- 
ted States  Exp.  Co.  (1876)  81  IlL  534; 
Shaw  V.  Norfolk  County  R.  Co.  (1855) 
5  Gray  (Mass.)  162;  Smith  v.  Eastern 
R.  Co.  (1878)  124  Mass.  154;  De  Graflf 
V.  Thompson  (1878)  24  Minn.  452; 
New  York  Secur.  &  T.  Co.  v.  Saratoga 
Gas  &  E.  L.  Co.  (1899)  159  N.  Y.  137, 
45  L.R.A.  132,  53  N.  E.  758. 

See  Swan  v.  Mitchell  (1891)  82 
Iowa,  307,  47  N.  W.  1042,  infra,  IV.  a. 

This  is  true  even  as  to  rents  and 
profits  accruing  after  a  default  has 
occurred.  Gilman  v.  Illinois  &  M. 
Tel  eg.  Co.  (1875)  91  U.  S.  603,  23  L. 
ed.  405;  American  Bridge  Co.  v.  Hei- 
delbach  (1876)  94  U.  S.  798,  24  L.  ed. 
144. 

A  provision  in  a  trust  deed  in  the 
nature  of  a  mortgage  that  the  grantor 
shall  occupy  the  premises  and  take  the 
rents,  issues,  and  profits  to  his  sole 
use  and  benefit  until  default,  in  which 
event  a  sale  shall  be  made  upon  a  spe- 
cial  short  notice^  does  not  vest  the 
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rents  and  profits  in  the  beneficiary  of 
the  trust  deed  nntdl  the  sale  thereun- 
der. Freedman's  Sav.  &  T.  Co.  v. 
Shepherd  (1888)  127  U.  S.  494,  32  L. 
ed.  163,  8  Sup.  Ct.  Rep.  1250.  The 
court  here  states  that  the  trust  deed 
"pledged  the  property,  not  the  rent  ac- 
cruing therefrom,  as  security  for  the 
payment  of  his  [the  grantor's]  notes. 
It  is  true,  it  provides  generally  that 
the  mortgagor  may  remain  in  posses- 
sion and  receive  rents  and  profits  un- 
til there  is  default  upon  his  part.  But 
the  only  effect  of  that  provision  was  to 
open  the  way  to  compel  him  to  submit 
to  a  sale,  and  thereby  lose  possession. 
The  deed  did  not  give  the  mortgagee 
or  the  trustees  the  right  immediately 
upon  such  default,  to  take  possession 
and  appropriate  the  rents  of  the  prop- 
erty; it  only  gave  the  trustees  author- 
ity when  such  default  occurred,  to  sell 
upon  short  notice,  and  in  that  way 
oust  the  mortgagor  and  suspend  his 
right  to  further  appropriate  the  in- 
come of  the  property."  A  trust  deed 
containing  a  similar  provision  was 
held  not  to  vest  the  rents  and  profits 
in  the  mortgagee,  so  long  as  he  had 
not  taken  actual  possession,  in  Teal 
v.  Walker  (1884)  111  y.  S.  242,  28  L. 
ed.  415,  4  Sup.  Ct.  Rep.  420. 

The  same  rule  has  been  applied  in 
case  of  a  mortgage  which  assigns  the 
rents  and  profits  in  case  of  default, 
but  which  does  not  purport  to  give  a 
lien  thereon  from  the  date  of  the  mort- 
gage ;  the  rents  and  profits  do  not  vest 
in  the  mortgagee  immediately  upon 
default.  United  States  Trust  Co.  v. 
Wabash  Western  R..Co.  (1893)  150  U. 
S.  287,  37  L.  ed.  1085,  14  Sup.  Ct.  Rep. 
86;  Re  Israelson  (1916)  230  Fed. 
1000;  Sullivan  v.  Rosson  (reported 
herewith),  ante,  1400;  Abrahams  v. 
Berkowitz  (1911)  146  App.  Div.  563, 
131  N.  Y.  Supp.  257;  Rhinelander  v. 
Richards  (1918)  184  App.  Div.  67,  171 
N.  Y.  Supp.  436. 

A  proviso  in  a  mortgage  giving  to 
the  holder  a  right  to  a  receiver  of  the 
rents  and  profits  without  regard  to  the 
adequacy  of  the  security,  and  assign- 
ing the  rents  and  profits  to  the  holder 
of  the  mortgage  in  case  of  default, 
does  not  vest  the  rents  in  the  mort- 
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and  income  is  practically  carried  into 
effect;  at  all  events,  until  a  regular 
demand  is  made  for  the  payment  of 
the  tolls  and  income,  under  the  lan- 
guage of  the  deed,  the  persons  in  pos- 
session of  the  railroad,  and  receiving 
the  tolls  and  profits,  are  not  bound  to 
account  therefor. 

A  mortgagor  who  has  leased  the 
mortgaged  premises  for  a  crop  rent 
may  dispose  of  his  interest  in  the  crop 
after  default  in  the  mortgage,  but  be- 
fore the  mortgagee  has  taken  posses- 
sion through  a  receiver  in  a  foreclos- 
ure action ;  and  the  vendee  of  the  mort- 
gagor acquires  title  thereby  to  a  crop 
of  corn  fully  matured,  but  standing  on 
the  mortgaged  premises  at  the  time  of 
the  receiver's  appointment.  Caldwell 
V.  Alsop  (1892)  48  Kan.  571, 17  L.R.A. 
782,  29  Pac.  1150.  The  provision  con- 
tained in  the  mortgage  involved  in 
this  case  was  to  the  effect  that,  if  de- 
fault was  made  by  the  mortgagors  in 
the  payment  of  interest  or  any  instal- 
ment of  the  principal,  the  conveyance 
was  to  become  absolute,  and  at  the 
option  of  the  legal  holder  thereof  the 
whole  of  the  same  should  become  due 
and  payable,  and  the  legal  holder  of 
the  note  should  be  entitled  to  the  le- 
gal possession  of  the  land,  and  re- 
ceive the  rents,  issues,  and  profits 
arising  therefrom.  It  is  stated  by  the 
«ourt  that  the  mortgagees  obtained  no 
interest  in  the  mortgaged  land,  but 
that  the  mortgage  was  a  clear  security 
for  the  debt,  and  the  mortgagor  was 
entitled  to  the  possession  and  use  of 
the  premises  and  to  the  crops  grown 
thereon,  until  his  right  was  devested 
by  a  judicial  proceeding;  that  the  ti- 
tle to  the  land  remained  in  the  mort- 
gagor, and  the  right  to  control  and 
dispose  of  the  annual  crops  remained 
In  him,  at  least,  until  the  receiver  ob- 
tained possession.  The  facts  that  the 
mortgage  debt  was  due,  and  that  the 
mortgagor  was  in  default,  did  not,  of 
themselves,  devest  him  of  the  right  to 
control  and  dispose  of  the  crop. 

It  has  been  held  that  the  mortgagor 
may  dispose  of  a  crop  growing  on  the 
premises  at  any  time  before  the  fore- 
closure sale.  Bank  of  Woodland  v. 
Christie  (1900)  6  Cal.  Unrep.  545,  62 
Pac.  400. 


It  has  been  held  that  a  mortgage  of 
land,  together  with  "the  rents,  issues, 
and  profits  thereof/'  does  not  give  the 
mortgagee  a  lien  on  crops  growing 
thereon,  where  the  mortgage  is  not 
executed  with  the  formalities  required 
by  statute  for  a  mortgage  of  growing 
crops.  Simpson  v.  Ferguson  (1896) 
112  Cal.  180,  53  Am.  St.  Rep.  201,  40 
Pac.  104;  Modesto  Bank  v.  Owens 
(1898)  121  Cal.  223,  63  Pac.  552.  A 
subsequent  mortgagee  of  a  crop  grow- 
ing on  the  land  at  the  time  of  foreclos- 
ure obtains  a  superior  lien.  Ibid.  A 
tenant  who  leased  from  the  mortgagor 
without  knowledge  of  the  provision  in 
the  mortgage,  authorizing  the  appoint- 
ment of  a  receiver  to  take  possession 
of  the  mortgaged  premises  and  collect 
the  rents  and  profits,  was  held  not  to 
be  affected  by  the  provisions  authoriz- 
ing the  receiver  to  take  possession  of 
the  rents  and  profits,  as  to  his  share 
of  the  crops  under  the  rental  contract, 
where  the  mortgage  was  not  executed 
as  required  in  case  of  mortgrages  on 
growing  crops,  in  Scott  v.  Hotchkiss 
(1896)  115  Cal.  89,  47  Pac.  45.  This 
note,  however,  does  not  deal  grenerally 
with  mortgages  which  are  insufficient- 
ly executed. 

It  thus  appears,  as  above  stated, 
that,  according  to  the  weight  of  au- 
thority, a  pledge  of  the  rents  and 
profits  does  not  give  •  the  mortgagee  a 
lien  thereon  which  prevents  subse- 
quent liens  acquiring  priority,  in  the 
absence  of  some  action  on  the  mort- 
gagee's part  to  reduce  the  rents  and 
profits  to  possession.  There  is,  how- 
ever, some  authority  to  the  contrary. 
A  mortgage  of  "the  present  and  future 
to-be-acquired  property  of  the  mort- 
gagor, a  railroad  company,  was  held 
to  cover  income,  and  it  was  held,  fur- 
ther, that  as  soon  as  the  income  came 
into  existence  as  property,  it  was  held, 
by  whoever  received  it,  in  trust  for 
the  mortgagee.  The  court,  after  re- 
ferring to  the  general  rule  that  a 
mortgage  cannot  cover  future-ac- 
quired property,  states  that  there  is 
no  disputing  this  rule,  but  continues  : 
''The  question  is  whether  parties  can- 
not agree  that»  as  soon  as  property 
does  come  into  existence  in  the  future, 
that  property  shall  be  seized  by  virtue 
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of  the  contract  and  held  in  equity  for 
the  fulfilment  oi  the  obligation  of  the 
mortgagor,  and  I  think  it  can  be,  and 
that  when  the  income,  of  this  property 
came  into  being, — ^that  is  to  say»  as 
soon  as  it  was.  received, — ^then  the 
mortgage  operated  upon  it,  by  virtue 
of  the  contract  which  was  made  be- 
tween the  parties,  and  -whoever  re- 
ceived the  income  received  it  and  held 
it  in  trust  for  the  party  who  was  en- 
titled to  it."  Pullan  v.  Cincinnati  & 
C.  Air  Line  Co.  (1873)  5  Biss.  237, 
Fed.  Cas.  No.  11,462.  Although  the 
court  in  Re  Jarmulowsky  (1915)  224 
Fed.  141,  allowed  the  mortgagee  to  re- 
cover of  a  trustee  in  bankruptcy  of  the 
mortgagor,  rent  which  had  fallen  due 
and  had  been  collected  after  default 
upon  the  mortgage,  but  before  the 
mortgagee  had  applied  either  for  a 
foreclosure  receiver  or  f oi*  a  sequestra- 
tion order  of  the  rent  for  his  benefit, 
the  court  expressed  some  doubt  about 
the  rule  in  such  cases.  The  provision 
in  the  mortgage  involved  in  this  case 
authorized  the  mortgagee,  after  de- 
fault, "to  enter  upon  and  take  posses- 
sion of  the  said  mortgaged  premises, 
and  to  let  the  said  premises  and  re- 
ceive the  rents,  issues,  and  profits 
thereof,  and  to  apply  the  same  after 
payment  of  all  necessary  charges  and 
expenses,  on  account  of  the  amount 
hereby  secured,  and  the  said  rents  and 
profits  are,  in  the  event  of  such  de- 
fault, hereby  assigned  to  the  mortga- 
gee." 

See  Dunham  v.  Isett  (1868)  15  Iowa, 
284,  infra. 

According  to  the  general  rule,  until 
the  mortgagee  has  acted  and  legally 
demanded  the  rents  and  profits,  the 
mortgagor,  or  his  assignee  or  success- 
or, may  dispose  of  them  as  is  desired, 
without  being  liable  to  account  there- 
for to  the  mortgagee.  Galveston,  H. 
&  H.  R.  Co.  V.  Cowdrey  (1870)  11  Wall. 
(U.  S.)  459,  20  L.  ed.  199;  Teal  v. 
Walker  (1884)  111  U.  S.  242,  28  L.  ed. 
415,  4  Sup.  Ct.  Rep.  420;  Freedman's 
Sav.  &  T.  Co.  V.  Shepherd  (1888)  127 
U.  S.  494,  32  L.  ed.  165,  8  Sup.  Ct.  Rep. 
1250. 

See  Caldwell  v.  Alsop  (1892)  48  Kan. 
671, 17  L.R.A.  782,  29  Pac.  1150,  supra. 

Only  the  rents  accruing  after  the 


appointment  of  a  receiver  were  paid 
to  the  mortgagee  in  Schwarz  v.  Alex- 
ander (1917)  178  App.  Div.  641,  165 
N.  Y.Supp.  491. 

Where  a  junior  mortgagee  first 
takes  action  to  secure  to  himself  the 
rents  and  profits,  he  acquires  a  prior- 
ity, to  the  extent  of  rents  and  profits 
received  by  him.  Sullivan  v.  Rosson 
(reported  herewith),  ante,  1400;  Abra- 
hams V.  Berkowitz  (1911)  146  App. 
Div.  563,  131  N.  Y.  Supp.  257. 

Before  any  action  is  taken  to  obtain 
possession  of  the  rents  and  profits,  a 
creditor  may  obtain  a  lien  thereon  by 
judicial  process,  which  is  superior  to 
that  of  the  mortgagee.  Oilman  v.  Il- 
linois &  M.  Teleg.  Co.  (1875)  91  U.  S. 
603,  23  L.  ed.  405;  American  Bridge 
Co.  V.  Heidelbach  (1876)  94  U.  S.  798, 
24  L.  ed.  144;  Johnston  v.  Riddle 
(1881)  70  Ala.  219;  Mississippi  Valley 
&  W.  R.  Co.  V.  United  States  Exp.  Co. 
(1876)  81  111.  534. 

Rents  and  profits  accruing  prior  to 
the  taking  of  possession  by  the  mort- 
gagee belong  to  general  creditors. 
New  York  Secur.  &  T.  Co.  v.  Saratoga 
Gas  &  E.  L.  Co.  (1899)  159  N.  Y.  137, 
45  L.R.A.  132,  53  N.  E.  758.  Even  if 
the  mortgage  trustees  take  possession 
of  earnings  accrued  prior  to  su^h  tak- 
ing possession,  without  the  consent  of 
the  mortgagors,  the  earnings  thus 
taken  may  be  reached  by  creditors  of 
the  mortgagors.  De  Graff  v.  Thomp- 
son (1878)  24  Minn.  452. 

On  the  contrary,  it  is  held  that  the 
revenues  of  a  railroad  company, 
pledged  in  a  trust  deed  of  its  property 
given  to  secure  its  bonds,  are  not  sub- 
ject to  attachment  or  execution  by  the 
judgment  creditors  of  the  corporation. 
Dunham  v.  Isett  (1865)  15  Iowa,  284. 
The  deed  in  this  case  conveyed  to  the 
trustee,  among  other  things,  all  the 
tolls,  income,  issues,  and  profits  to  be 
had  "from  the  road,"  and  contained  a 
provision  that  "all  the  rights  of  the 
bondholders  or  trustees  are  subject  to 
the  possession,  control,  and  manage- 
ment of  the  directors  of  said  company 
until  default."  It  was  urged  that  this 
latter  provision  meant  that  the  direct- 
ors had  the  right  to  make  any  and  all 
contracts,  and  that^  when  made  before 
default,  the  same  would  be  valid  as 
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against  the  trustee,  giving  the  creditor 
^  preference  over  the  mortgage  lien. 
In  answer  to  this  contention,  the 
court  states :  "This  is  not  our  under- 
standing of  this  provision.  So  far  as 
the  mortgage  relates  to  real  property, 
the  mortgagor  would  be  entitled  to  the 
possession,  control,  and  management 
until  an  entry  for  default  or  foreclos- 
ure, as  contemplated  by  the  convey- 
ance, without  any  such  provision. 
And  so  far  as  it  covers  personal  prop- 
erty, in  the  absence  of  some  such  stip- 
ulation, the  legal  title  and  right  of 
possession  would  have  passed  to  the 
mortgagee.  This  clause,  therefore, 
only  provides  for  the  ownership,  pos- 
session, and  management  of  the  prop- 
erty in  a  manner  clearly  recognized 
by  our  law.  The  lien  of  the  mortgage 
is  not  affected  thereby.  The  persons 
dealing  with  the  company,  extending 
credit  to  it,  and  the  like,  knew  that 
this  management  and  possession  are 
subject  to  the  encumbrances  created 
by  these  mortgages,  which  may  be  en- 
forced if  there  is  default  in  the  pay- 
ment of  the  bonds.  If  the  question 
related  to  the  right  of  a  party  pur- 
chasing some  article  of  property  cov- 
ered by  the  mortgages  prior  to  the 
foreclosure  or  default,  and  while  it 
was  thus  controlled  and  managed  by 
the  company,  it  might  involve  differ- 
ent principles,  and  there  would  pos- 
sibly be  more  plausibility  in  the  argu- 
ment of  the  appellant." 

III,  How  possession  tnay   be  taken. 

To  entitle  the  mortgagee  to  rents 
and  profits,  he  must  assert  his  right 
thereto,  and  in  some  legal  form  at- 
tempt to  reduce  them  to  possession. 
Re  Banner  (1907)  149  Fed.  936;  Re 
Clark  Realty  Co.  (1916)  148  C.  C.  A. 
542,  234  Fed.  576.  It  has  been  stated 
that  possession  must  be  acquired  as 
provided  in  the  mortgage.  Ellis  v. 
Boston,  H.  &  E.  R.  Co.  (1871)  107 
Mass.  1.  An  application  for  a  receiv- 
ership, followed  by  due  demand,  is  an 
appropriate  form.  Re  Banner  (Fed.) 
supra. 

It  has  been  stated,  in  cases  of  a  pro- 
vision authorizing  the  mortgagee  to 
take  possession  of  the  mortgaged 
premises,  let  the  same,  and  receive  the 
rents,  issues,  and  profits,  and  apply 


the  same  to  the  debt,  that  "the  mortga- 
gee in  such  case  is  only  entitled  to  im- 
pound the  rents  through  a  receiver 
appointed  by  the  court."  Rhinelander 
v.  Richards  (1918)  184  App.  Div.  67, 
171  N.  Y.  Supp.  436.  That  the  ap- 
pointment of  a  receiver  is  the  exclu- 
sive method  of  taking  possession  by 
the  mortgagee,  under  a  provision  such 
as  was  involved  in  Rhinelander  v. 
Richards,  is  doubtful. 

A  demand  of  possession  by  bringing 
suit  to  enforce  a  surrender  in  accord- 
ance with  the  terms  of  the  mortgage 
vests  the  rents  and  profits  in  the  mort- 
gagee, and  thereafter  the  mortgagor 
must  account.  It  is  of  no  consequence 
that  a  receiver  was  not  appointed  until 
afterwards.  Dow  v.  Memphis  &  L.  R. 
Go.  (1888)  124  U.  S.  652,  31  L.  ed.  &65, 
8  Sup.  Ct.  Bep.  673. 

See  Sacramento  &  P.  R.  Co.  v.  Su- 
perior Ct.  (1^0)  55  CaL  453;  Shepley 
V.  Atlantic  &  St.  L.  R.  Go.  (1867)  66 
Me.  395,  and  Shaw  v.  Norfolk  County 
R.  Co.  (1885)  5  Gray  (Mass.)  162,  in- 
fra, IV.  a. 

The  Supreme  Court  of  the  United 
States,  after  reviewing  the  earlier  de- 
cisions of  that  court  upon  this  ques^ 
tion  in  United  States  Trust  Go.  v. 
Wabash  Western  R.  Co.  (1893)  150  U. 
S.  287,  37  L.  ed.  1086,  14  Sup.  Ct.  Rep. 
86,  states  that  "the  substance  of  these 
rulings  is  that  until  the  mortgagee  as- 
serts his  rights  under  the  mortgage  to 
the  possession  of  the  road,  by  filing  a 
bill  of  foreclosure,  or,  if  the  road  be 
in  the  hands  of  a  third  party,  by  de- 
manding possession  of  such  party,  he 
has  no  right  to  its  earnings  and  profits. 
In  other  words,  there  is  no  privity  of 
contract  or  of  estate  between  the 
mortgagee  and  the  lessee,  at  least,  un- 
til the  mortgagee  has  taken  possession 
of  the  property  and  become  the  assign- 
ee of  the  rights  of  the  mortgagor." 

The  rents  and  profits  are  not  vested 
in  the  mortgagee  by  a  general  suit  to 
foreclose  and  a  decree  of  sale  therein, 
where  nothing  is  done  or  asked  in  the 
way  of  taking  possession  of  the  rents 
and  profits.  Gilman  v.  Illinois  &  M. 
Teleg.  Co.  (1876)  91  U.  S.  603,  23  L. 
ed.  405.  This  has  been  held  even  if  a 
receiver  is  asked  for  and  appointed  in 
the  foreclosure  proceedings,  if  the  re- 
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<;eiver  is  not  a  receiver  by  virtue  of 
the  special  contract,  but  such  as  a 
court  of  equity  always  appoints  in  a 
proper  case.  Douglass  v.  Cline  (1877) 
75  Ky.  608,  approved  in  Newport  &  C. 
B.  Co.  V.  Douglass  (1877)  75  Ky.  673. 
A  dissenting  opinion  in  Douglass  v. 
Cline  takes  the  view  that  the  receiver 
was  appointed  by  virtue  of  the  express 
stipulation  in  the  mortgage,  and  that 
thereby  the  mortgagee  acquired  a 
right  to  rents  and  profits  accruing  aft- 
er such  appointment.  The  dissenting 
opinion  seems  more  in  accord  with  the 
facts  than  the  majority  opinion. 

Under  the  trust  deed  involved  in 
Freedman's  Sav.  &  T.  Go.  v.  Shepherd 
(1888)  127  U.  S.  494,  S2  L.  ei  163,  8 
Sup.  Ct.  Rep.  1250,  supra,  it  was  held 
the  beneficiary  could  obtain  the  rents 
and  profits  only  by  sale. 

See  Teal  v.  Walker  (1884)  111  U.  S. 
242,  28  L.  ed.  415,  4  Sup.  Ct.  Rep.  420. 

One  who  had  acquired  a  tax  title  to 
premises  and  had  gone  into  possession 
thereof,  and  who  subsequently  ac- 
quired a  mortgage  by  the  terms  of 
which  he  was  entitled  to  immediate 
possession  of  the  premises,  and  the 
rents,  issues,  and  profits  thereof  in 
case  of  default,  was  held  entitled  to 
hold  under  the  mortgage  where  his  tax 
title  subsequently  failed.  Pettit  v. 
Louis  (1911)  88  Neb.  496,  34  L.R.A. 
(N.S.)  356,  129  N.  W.  1005. 

The  grantee  in  a  deed  which  is  in 
fact  a  mortgage,  who,  by  separate  con- 
tract, is  entitled  to  possession  of  the 
mortgaged  premises  for  a  tf rm  of  five 
years,  will  be  treated  as  a  mortgagee 
in  possession  after  the  expiration  of 
said  five  years,  and  the  proportion  of 
rents  and  profits  to  which  the  mortga- 
gor is  entitled  during  that  period  will 
be  determined,  and  deducted  from  the 
principal  of  the  debt  secured  by  the 
mortgage.  Cross  v.  Hetner  (1865)  7 
Ind,  359. 

IV,  Appointment  of  receiver^ 
a.  In  general. 

As  shown  above,  a  provision  author- 
izing the  appointment  of  a  receiver  for 
the  rents  and  profits,  upon  default  by 
the  mortgagor,  is  valid  and  enforce- 
able, except  under  certain  statutes. 
Under   such   a  statute,  .a   stipulation 


authorizing  the  appointment  of  a  re- 
ceiver is  stated  not  to  enlarge  the 
rights  of  the  mortgagee;  in  a  proper 
case  a  receiver  will  be  appointed  with- 
out such  a  stipulation;  in  no  other 
case  should  one  be  appointed,  no  mat- 
ter what  the  parties  may  agree  before- 
hand. Thomson  v.  Shirley  (1895)  69 
Fed.  484,  apparently  affirmed  in  Cou- 
per  V.  Shirley  (1896)  21  C.  C.  A.  288. 
44  U.  S.  App.  586,  75  Fed.  168.  And 
see  discussion  of  the  Michigan  stat- 
ute, supra,  I.  b. 

Assuming  that  the  parties  may 
pledge  the  rents  and  profits  or  stipu- 
late for  a  receiver  therefor,  there  is  a 
reluctance  on  the  part  of  many  courts 
to  give  such  a  provision  effect,  so  far 
as  it  affects  the  appointment  of  a  re- 
ceiver. See  infra.  A  receiver  will  be 
appointed  in  a  mortgage  foreclosure  in 
certain  cases,  in  the  absence  of  any 
stipulation  in  regard  thereto,  or  in  the 
absence  of  a  stipulation  in  regard  to 
the  rents  and  profits.  It  has  been  stat- 
ed that  a  receiver  will  be  appointed  in 
"all  cases  where  the  security  is  in- 
sufficient, and  the  mortgagor  or  other 
party  who  is  personally  liable  for  the 
payment  of  the  debt  is  insolvent,  ... 
unless  the  mortgagor  or  other  person 
entitled  to  the  possession  gives  secur- 
ity to  account,  for  the  rents  and  profits, 
in  case  there  is  deficiency."  2  Wilt- 
sie,  Mortg.  Foreclosure,  3d  ed.  §  758. 
Irrespective  of  statute,  the  right  to  a 
receiver,  upon  a  showing  that  the  se- 
curity is  inadequate  and  the  mort- 
gagor insolvent,  has  been  doubted, 
and  it  has  been  stated  that,  "irre- 
spective of  statute,  it  seems  that  the 
prevailing  rule  is  that  inadequacy  of 
security  and  insolvency  of  the  mort- 
gagor are  not,  in  themselves,  regarded 
as  sufficient  grounds  to  justify  the  ap- 
pointment of  a  receiver  in  foreclos- 
ure proceedings.  There  must  be 
shown  some  additional  distinct  equi- 
table grounds,  such  as  danger  of  loss, 
'waste,  destruction,  or  serious  impair- 
.ment  of  the  property,  to  warrant  the 
appointment."  19  R.  C.  L.  561.  Where 
the  mortgaged  land  is  insufficient  to 
satisfy  the  mortgage  debt,  and  the 
mortgagor  is  insolvent,  there  has  been 
held  to  be  a  proper  case  for  the  ap- 
pointment of  a  receiver  of  the  rents 
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and  profits,  without  putting:  any  em- 
phasis upon  the  fact  that  the  rents 
and  profits  were. included  in  the  prop- 
erty mortgaged  (Montgomery  v.  Mer- 
rill (1884)  65  CaL  432,  4  Pac.  414), 
or  upoiQ  the  fact  that  it  was  provided 
that  a  receiver  for  rents  and  profits 
might  be  appointed  pending  foreclos- 
ure (White  V.  Mackey  (1898)  85  lU. 
App.  282).  It  has  been  held,  under  a 
statutory  provision  regulating  the  ap- 
pointment of  receivers,  that  where 
there  is  an  averment  in  a  foreclosure 
action  that  the  security  is  insufiicient, 
the  court  is  authorized  to  appoint  a 
receiver  (Scott  v.  Hotchkiss  (1896) 
115  Cal.  89,  47  Pac.  45) ;  that  it  is  not 
necessary  to  decide  the  effect  of  pro- 
visions authorizing  the  appointment 
of  a  receiver  for  rents  and  profits. 

It  has  been  held  that  a  receiver  will 
not  be  appointed  in  a  foreclosure  ac- 
tion, where  the  improvements  on  the 
realty  have  been  destroyed  by  fire  so 
that  there  is  no  rent  or  income  receiv- 
able from  the  property.  Eastern 
Trust  &  B.  Co.  V,  American  Ice  Co. 
(1899)  14  App.  D.  C.  304. 

The  fact  that  a  deficiency  resulted 
upon  a  sale  of  the  mortgaged  premises 
has  been  held  sufiicient  to  authorize 
the  appointment  of  a  receiver,  in  the 
absence  of  special  circumstances. 
Walker  v.  Kersten  (1904)  115  IlL*App. 
130. 

Where  the  mortgagor  is  expressly 
exempted  from  personal  liability,  his 
condition  as  to  solvency  is  immate- 
rial. Land  Title  &  T.  Co.  v.  Kellogg 
(1907)  73  N.  J.  Eq.  524,  68  Atl.  80. 

With  the  general  power  of  a  court 
to  .appoint  a  receiver  of  the  rents  and 
profits  in  an  action  to  foreclose  a 
mortgage,  this  note  is  not,  in  general, 
concerned;  this  discussion  is  confined 
to  the  effect  of  a  stipulation  in  the 
mortgage  for  the  appointment  of  a 
receiver,  or  a  stipulation  as  to  rents 
and  profits  as  it  bears  upon  the  ap- 
pointment of  a  receiver.  The  stipu- 
lations are  of  two  classes,  viz.:  (a) 
Those  pledging  the  rents  and  profits, 
and  (b)  those  providing  for  the  ap- 
pointment of  a  receiver.  A  distinction 
has  been  made  between  these  stipula- 
tions, and  the  pledge  of  the  rents  and 
profits   held  to   give  the   mortgagee 


more  rights  in  regard  to  the  appoint- 
ment of  a  receiver  than  the  provision 
that  a  receiver  may  be  appointed. 
This  distinction  has  not  always  been 
observed,  and  it  seems  that  a  stipu- 
lation for  the  appointment  of  a  re- 
ceiver is  in  effect  a  pledge  of  the  rents 
and  profits,  as  was  the  view  in  Bryson 
V.  James  (1888)  28  Jones  &  S.  (N.  Y.) 
374. 

Assuming  such  stipulations  to  be 
valid,  it  seems  clear  that  the  condi- 
tion of  the  mortgagor  as  to  solvency 
is  immaterial,  as  is  held  in  some  of  the 
cases  discussed  hereinafter.  The 
rents  and  profits  may  be  and  often  are 
a  very  valuable  part  of  real  estate. 
The  mortgagee  may  not  desire  to  re- 
sort to  an  execution  against  the  other 
property  of  the  mortgagor,  assuming 
him  to  be  solvent.  At  any  rate,  where 
the  parties  have  expressly  contracted 
for  a  lien  upon  the  rents  and  profits, 
there  seems  to  be  no  valid  reason  for 
depriving  the  mortgagee  thereof  be- 
cause of  the  fact  that  the  mortgagor 
is  solvent,  and  the  debt  may  be  col- 
lected by  execution  on  other  property 
of  the  mortgagor.  Nor  should  the 
conditions  that  there  must  be  danger 
of  loss,  waste,  destruction,  or  serious 
iihpairment  of  the  property,  sometimes 
prescribed  as  conditions  precedent  to 
the  appointment  of  a  receiver,  be  re- 
garded as  material  where  there  is 
such  a  stipulation.  The  fact  that  the 
mortgaged  property,  exclusive  of  the 
rents  and  profits,  is  ample  security 
for  the  dei:>t  secured  by  the  mortgage, 
is  of  a  different  character.  It  is  per- 
haps going  too  far  to  treat  this  fact 
as  immaterial.  But  the  stipulation 
should  certainly  relieve  the  mortgagee 
of  the  burden  of  proving  that  the 
property,  exclusive  of  the  rents  and 
profits,  is  insufficient  security.  Be- 
fore a  receiver  should  be  denied, 
where  there  is  such  a  stipulation,  the 
mortgagor  should  very  clearly  show 
that  the  property,  exclusive  of  the 
rents  and  profits,  is  ample  security. 
Although  supported  by  judicial  au- 
thority, the  theory  that  a  receiver  will 
not  be  appointed  by  virtue  of  such  a 
stipulation  alone  has  many  objection- 
able features.  Notwithstanding  the 
above-mentioned    judicial    authority, 
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N*  Y.  Supp.  1;  Degener  v.  Stiles 
(1889)  53  Hun,  637,  6  N.  Y.  Supp. 
474.  Nor  does  a  provision  authoriz- 
ing the  appointment  of  a  receiver 
merely,  without  regard  to  the  ade- 
quacy of  the  security,  of  itself  author- 
ize such  an  appointment.  Jarmulow- 
sky  V.  Roseiibloom  (1908)  125  App. 
Div.  542, 109  N.  Y.  Supp.  968 ;  Schwarz 
V.  Alexander  (1917)  178  App.  Div.  641, 
165  N.  Y.  Supp.  491.  At  least,  the 
appointment  of  a  receiver  is  within 
the  discretion  of  the  court,  notwith- 
standing the  provision.  New  York 
Bldg.  Loan  Bkg.  Co.  v.  Begly  (1902)  75 
App.  Div.  308,  78  N,  Y.  Supp.  169; 
Browning  v.  Sire  (1900)  33  Misc.  503, 
68  N.  Y.  Supp.  875.  See  infra,  IV.  f. 
But  such  a  provision  is  entitled  to 
some  weight.  Pizer  v.  Herzig  (1907) 
121  App.  Div.  609,  106  N.  Y.  Supp. 
370;  Thomas  v.  Davis  (1904)  90  App. 
Div.  1,  85  N.  Y.  Supp.  661 ;  New  York 
Bldg.  Loan  Bkg.  Co.  v.  Begly  (N.  Y.) 
supra;  Eidlitz  v.  Lancaster  (1899)  40 
App.  Div.  446,  59  N.  Y.  Supp.  54; 
Fletcher  v.  Krupp  (1898)  35  App.  Div. 
586,  55  N.  Y.  Supp.  146;  Browning  v. 
Sire,  United  States  L.  Ins.  Co.  v.  Et- 
tinger,  and  Keogh  Mfg.  Co.  v.  Whis- 
ton  (N.  Y.)  supra. 

It  has  been  held  that  a  receiver 
should  not  be  appointed  where  it  does 
not  appear  that  the  mortgagor  is  in- 
solvent, nor  that  the  mortgaged  prop- 
erty is  not  sufficient  to  fairly  pay  all 
the  encumbrances  thereon,  nor  that 
the  rents  and  profits  are  being  wasted, 
nor  that  it  can  reasonably  be  appre- 
hended that  they  will  be.  Paine  v. 
McElroy  (1887)  73  Iowa,  81.  A  mort- 
gage which  grants  the  rents,  issues, 
products,  and  profits  of  the  mortgaged 
premises,  and  provides  that  in  the 
event  of  the  failure  to  pay  the  mort- 
gage debt,  or  any  part  thereof,  the 
mortgagee  shall  be  authorized,  by  him- 
self or  agent,  to  take  immediate  pos- 
session of  the  property,  is  held  not 
to  require  the  appointment  of  a  re- 
ceiver upon  a  foreclosure  thereof,  up- 
on this  provision  alone.  Swan  v.  Mit- 
chell (1891)  82  Iowa,  307,  47  N.  W. 
1042.  Upon  filing  the  bill  for  fore- 
closure, the  mortgagee  asked  for  the 
appointment  of  a  receiver;  it  seems 
that  a  receiven  was  not  appointed,  but 


that  the  judgment  of  foreclosure  pro- 
vided that,  in  default  of  the  prem- 
ises selling  for  sufficient  to  satisfy  the 
judgment,  the  mortgagee  was  entitled 
to  have  a  receiver  appointed  to  take 
possession  of  the  real  estate,  and  rent 
the  same  during  the  period  of  redemp- 
tion. Upon  a  deficiency  arising  from 
the  sale,  the  receiver  qualified,  and 
the  question  as  to  plaintiff's  right  for 
the  period  of  redemption  was  raised. 
The  court,  after  stating  that  there  was 
no  express  provision  in  the  mortgage 
for  the  appointment  of  a  receiver,  con- 
tinues that  the  fact  that  the  rents 
and  profits  were  conveyed  to  the  mort- 
gagee must  be  construed  with  the  de- 
feasance of  the  instrument,  and,  when 
so  construed,  the  instrument  plainly 
provides  that  the  rents  and  profits  are 
only  pledged  in  case  possession  is 
taken  by  the  mortgagee,  and  the  mort- 
gagee did  not  take  possession,  there- 
fore did  not  acquire  a  lien  upon  the 
rents  and  profits.  The  court  states 
that  not  only  did  the  mortgagee  not 
take  possession,  but  he  did  not  show 
that  the  mortgagors  were  insolvent 
The  order  appointing  the  receiver  was 
accordingly  reversed. 

But  compare  with  Hubbell  v.  Av-^ 
enue  Invest.  Co.  (1896)  97  Iowa,  135,. 
66  N.  W.  85,  infra. 

It  has  been  held  that  where  the 
rents  and  profits  are  specifically  mort- 
gaged a  less  stringent  rule  may  be 
applied,  but  the  existence  of  such  a 
provision,  even  when  coupled  with 
the  stipulation  that  a  receiver  may  be 
appointed  in  case  of  default,  does  not 
per  se  require  the  appointment  of  a 
receiver,  and  ordinarily  it  is  a  suffi- 
cient reason  for  refusing  the  applica- 
tion, notwithstanding  such  provisions, 
that  the  land  is  an  ample  security  for 
the  debt,  ^tna  L.  Ins.  Co.  v.  Broeker 
(1906)  166  Ind.  576,  77  N.  E,  1092. 

In  some  cases,  an  express  statute 
regulates  the  appointment  of  receiv- 
ers in  foreclosure  actions.  Under 
such  a  statute,  providing  that  the 
court,,  in  a  suit  to  foreclose  a  nrtort- 
gage,  may  appoint  a  receiver  when  it 
appears  that  the  mortgaged  property 
is  in  danger  of  being  lost,  removed,  or 
injured,  or  that  the  conditions  of  the 
mortgage  have   not  been  performed. 
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and  that  the  property  is  probably  in- 
sufficient to  discharge  the  mortgage 
debt,  it  has  been  held  that  a  receiver 
cannot  be  appointed  in  a  foreclosure 
suit,  solely  by  virtue  of  a  stipulation 
in  the  mortgage  that  in  a  foreclosure 
suit  the  court  shall,  when  requested 
by  the  plaintiff,  appoint  a  receiver  to 
collect  the  rents  and  profits.  Baker 
v.  Vamey  (1900)  129  CaL  564,  19  Am. 
St.  Rep.  140,  62  Pac.  100;  Garretson 
V.  Amdt  (1904)  144  CaL  64,  77  Pac. 
770.  The  court  in  Baker  v.  Barney 
(1900)  129  CaL  564,  79  Am.  St,  Rep. 
140,  62  Pac.  100,  states  that  "where 
a  court  had  no  authority  under  the 
law  to  appoint  a  receiver,  such  author- 
ity cannot  be  conferred  by  consent  or 
stipulation  of  the  parties.  In  such 
case,  consent  of  parties  cannot  confer 
jurisdiction  upon  a  court,  nor  impose 
upon  it  the  duty  of  taking  care  of  and 
disposing  of  the  property." 

An  order  appointing  a  receiver  in 
a  foreclosure  suit  was  reversed  in 
Jarmulowsky  v.  Rosenbloom  (1908) 
125  App.  Div.  542,  109  N.  Y.  Supp.  968, 
Because  there  had  been  no  notice  to 
the  adverse  party,  as  required  by  stat- 
ute. 

Equity  will  not  enforce  a  stipula- 
tion in  a  mortgage  for  a  receiver,  with- 
out reference  to  the  value  of  the  prop- 
erty, where  it  appears  on  the  foreclos- 
ure suit  that  the  property  is  ample  se- 
curity. Degener  v.  Stiles  (1889)  58 
Hun,  637,  6  N.  Y.  Supp.  474.  And 
Vhere  mortgaged  property  did  not  ap- 
pear to  be  inadequate  security,  the  ap- 
pointment of  a  receiver  was  refused 
in  Brick  v.  Hornbeck  (1897)  19  Misc. 
218,  43  N.  Y,  Supp.  301,  under  a  mort- 
gage pledging  the  rents  and  profits. 
A  contrary  opinion  to  the  effect  that, 
under  a  mortgage  pledging  the  rents 
and  profits,  a  receiver  will  be  appoint- 
ed without  reference  to  the  adequacy 
of  the  security,  was  expressed  in  Sage 
v.  Mendelsohn  (1903)  42  Misc.  137, 
85  N.  Y.  Supp,  1008;  but  the  security 
in  the  case  was  held  to  be  inadequate, 
and  because  of  such  inadequacy,  and 
other  facts  in  the  case,  the  mortgagee 
was  held  to  be  entitled  to  a  receiver 
under  the  general  rule. 

A  distinction  has  been  stated  to  ex- 
ist between  mortgages  containing  stip- 


ulations for  a  receiver  and  those  in 
which,  in  addition  to  the  stipulation 
for  a  receiver,  there  is  a  pledge  of  the 
rents  and  profits  as  additional  secur- 
ity, it  being  held  that  in  the  latter  case 
the  mortgagee  is  entitled  to  a  receiv- 
er, without  proving  inadequacy  of  se- 
curity and  insolvency  of  the  mortgag- 
or. Lyng  V.  Marcus  (1909)  118  N.  Y. 
Supp.  1056.  A  provision  authorizing 
the  mortgagee,  upon  default,  to  enter 
upon  and  take  possession  of  the  mort- 
gaged premises  and  receive  the  rents 
and  profits,  is  regarded  by  the  court, 
in  Bryson  v.  James  (1888)  23  Jones 
&  S.  (N.  Y.)  874,  as  a  pledge  of  the 
rents  and  profits  of  the  mortgaged 
premises.    . 

In  many  cases,  even  in  jurisdictions 
which  have  held  that  such  a  provision 
in  a  mortgage  is  not  controlling,  a  re- 
ceiver has  been  appointed  where,  ac- 
cording to  the  rule,  in  the  absence  of 
such  a  provision  the  appointment 
would  have  been  denied.  In  dealing 
with  the  rights  of  the  mortgagee  un- 
der a  mortgage  containing  a  provision 
that,  in  default,  the  mortgagee  should 
have  the  right  to  enter  upon  and  take 
possession  of  the  mortgaged  premises, 
and  rent  the  same,  and  receive  the 
rents,  issues,  and  profits  thereof,  and 
apply  the  same,  after  payment  of  .ex- 
penses, on  account  of  the  debts,  the 
court,  in  Rhinelander  v.  Richards 
(1918)  184  App.  Div.  67,  171  N.  Y. 
Supp.  436,  states  that  the  mortgagee 
in  such  case  is  entitled  to  impound  the 
rent  through  a  receiver  appointed  by 
the  court,  and  is  "relieved  from  the 
necessity  of  showing  that  the  property 
is  insufficient  and  the  bondsman  in- 
solvent, in  order  to  obtain  the  appoint- 
ment .of  the  receiver."  The  appoint- 
ment of  a  receiver  was  held  proper  in 
Hubbell  V.  Avenue  Invest.  Co.  (1896) 
97  Iowa,  135,  66  N.  W.  85,  where  the 
mortgagor  was  insolvent,  but  no  show- 
ing appeared  as  to  a  company  which 
had  assumed  payment  of  the  mortgage 
note,  and  where  there  was  doubt  a& 
to  whether  the  property  would  be  suffi- 
cient to  pay  the  judgment,  independ- 
ent of  the  rents  and  profits.  The  mort- 
gage involved  in  this  case  contained  a 
provision  that,  in  case  of  foreclosure, 
"it  is  hereby  agreed  that,  oh  filing  the 
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petition  for  such  foreclosure,  a  receiv- 
er shall  be  appointed  to  take  charge  of 
the  mortgaged  premises  at  once,  and 
to  hold  possession  of  the  same  until 
the  debt  is  fully  paid  and  the  time  of 
redemption  expires,"  etc.  In  sustain- 
ing the  right  to  the  appointment  of  a 
receiver  during  the  period  of  redemp- 
tion, the  court  uses  language  favor- 
able to  such  provisions  in  mortgages, 
stating  thaj;  it  seems  clear  "that  the 
parties  could,  by  contract,  when  the 
property  was  pledged  as  security, 
settle  the  conditions  on  which  it 
should  be  preserved  and  applied.  The 
parties  in  making  the  contract  seem 
to  have  been  in  such  doubt  as  to  the 
sufficiency  of  the  property  as  security 
as  to  provide  that,  if  proceedings  to 
foreclose  should  be  commenced  a  re- 
ceiver should  take  the  rents  and  prof- 
its and  apply  them,  and  otherwise 
preserve  the  property  under  the  di- 
rection of  the  court.  We  see  nothing 
in  such  a  contract  that  is  unconscion- 
able or  against  public  policy;  nor  do 
we  see  why  it  should  not  be  enforced 
as  the  parties  intended.'^  Although 
the  facts  of  this  case  are  distinguish- 
able from  the  early  Iowa  cases  dis- 
cussed above,  the  language  used  is 
contrary  to  the  language  in  those 
cases. 

The  fact  that  it  does  not  appear  that 
the  mortgagor  is  insolvent  does  not 
prevent  the  appointment  of  a  receiver 
in  an  action  to  foreclose  the  mortgage^ 
where  the  mortgage  provides  for  a  re- 
ceiver without  regard  to  the  adequacy 
of  the  security,  and  assigns  the  rents 
and  profits  to  the  holder  in  the  event 
of  a  default  in  payment.  Butler  v. 
Frazer  (1896)  57  N.  Y.  Supp.  900.  See 
Illinois  cases,  infra. 

In  De  Barrera  v.  Frost  (1903)  33 
Tex.  Civ.  App.  580,  77  S.  W.  637,  it  is 
held  that  a  receiver  will  be  appointed 
without  regard  to  the  adequacy  of  the 
security,  where  the  rents  and  profits 
are  pledged  after  a  default. 

In  some  cases  an  appointment  has 
been  made  upon  a  motion  based  sole- 
ly on  the  stipulation  in  the  mortgage. 
A  motion  for  the  appointment  of  a  re- 
ceiver, based  solely  upon  a  provision 
in  the  mortgage  that,  upon  default, 
the  mortgagee  or  his  assigns  should  be 


at  liberty,  upon  a  complaint  filed  for 
foreclosure  of  the  mortgage,  to  apply 
for,  and  should  be  entitled  as  a  mat- 
ter of  right,  and  without  regard  to  the 
value  of  the  mortgaged  premises  or 
the  solvency  or  insolvency  of  any  own- 
er of  the  premises  or  the  mortgagor, 
to  k  receiver  of  the  rents  and  profits 
was  granted,  and  a  receiver  appointed, 
in  MacKellar  v.  Rodgers  (1885)  20 
Jones  &  S.  (N,  ¥•)  360,  the  court  stat- 
ing that  unless  the  receiver  asked  for 
should  be  appointed,  the  mortgagee 
would  not  get  the  lien  upon  the  rents 
that  the  contract  intended  he  should 
have.  Nothing  is  said  in  the  opinion 
about  the  solvency  of  the  mortgagor, 
or  the  adequacy  of  the  mortgaged 
property  as  security.  And  in  Bryson 
V.  James  (1888)  23  Jones  &  S.  (N.  Y.) 
374,  a  stipulation  in  the  mortgage  that, 
upon  default,  the  mortgagee  should 
have  the  right  to  enter  upon  and  take 
possession  of  the  premises,  and  re- 
ceive the  rents,  issues,  and  profits 
thereof,  and  apply  the  same  after  pay- 
ment of  all  necessary  charges  and  ex- 
penses on  account  of  the  mortgage 
and  of  the  bond  accompanying  the 
same,  was  held  to  entitle  the  mort- 
gagee to  a  receiver,  nothing  being  said 
as  to  the  solvency  of  the  mortgagor 
or  owner  of  the  premises,  or  in  re- 
gard to  the  adequacy  of  the  premises 
as  security  of  the  debts. 

Where  there  is  a  proper  showing  of 
the  insufficiency  of  the  premises  to 
pay  the  debts  and  expenses,  upon  the* 
foreclosure  of  a  mortgage  including 
rents  and  profits,  a  receiver  may  be  ap- 
pointed to  take  possession.  In  Cow- 
dery  v.  London  &  S'.  F.  Bank  (1903) 
139  Cal.  298,  73  Pac.  196,  it  is  stated 
that  "where  a  mortgage  includes  rents 
and  profits,  the  mortgagee,  upon  fore- 
closure, may,  upon  a  proper  showing 
of  the  insufficiency  of  the  premises  to 
pay  the  debts  and  expenses,  have  a 
receiver  appointed,  and  take  posses- 
sion, collect  the  rents  accruing  during 
the  pendency  of  the  suit,  and  apply 
them  upon  the  debts."  In  Thomas  v. 
Davis  (1904)  90  App.  Div.  1,  85  N.  Y. 
Supp.  661,  the  general  rule  is  stated 
to  be  that  "when  a  mortgage  contains 
such  a  provision,  and  it  further  ap- 
pears,  as    here,    that   the    mortgage 


mortgage,  that  the  parties  in  posses- 
sion refuse  io  pay  the  interest  and 
taxes,  are  receiving  the  rents,  and  that 
there  is  doubt  as  to  whether  the  secur- 
ity is  adequate^  that  a  receiver  will 
be  appointed/'  Thomas  v.  Davis  is 
approved  and  followed  in  Baier  v. 
Kelley  (1907)  55  Misc.  368,  106  N.  Y. 
Supp.  552,  and  a  receiver  appointed, 
although  the  property  was  shown  to 
be  adequate  security.  In  Keogh  Mfg. 
Co.  v.  Whiscom  (1891)  26  Abb.  N.  C. 
358,  14  N.  Y.  Supp.  344,  it  is  stated 
that  although  a  court  of  equity  will 
not  enforce  a  provision  in  the  mort- 
gage for  the  appointment  of  a  receiv- 
er when,  under  all  the  circumstances, 
it  is  inequitable  to  take  the  property 
out  of  the  owner's  possession  pending 
the  foreclosure  action,  the  fact  that 
the  parties  have  agreed  that,  in  case 
of  a  default,  a  receiver  shall  be  ap- 
pointed, should  have  weight  when  an 
application  for  a  receiver  is  made,  and 
when  such  a  provision  is  contained  in 
a  mortgage,  and  it  appears  that  the 
mortgage  sought  to  be  foreclosed  is 
the  second  mortgage,  that  the  party  in 
possession  of  the  premises  refused  to 
pay  the  interest  on  the  first  mortgage 
and  the  taxes  then  assessed  upon  the 
property,  but  received  the  rents  and 
refused  to  apply  them  for  the  benefit 
of  the  property,  the  appointment  of  a 
receiver  becoihes  necessary  for  the 
protection  of  the  mortgagor,  and 
equity  requires  that  the  agreement 
should  be  specifically  enforced. 

It  has  been  held  an  abuse  of  dis- 
cretion to  refuse  the  appointment  of 
a  receiver  in  an  action  to  foreclose  a 
second  money  mortgage,  where  there 
was  sufficient  proof  to  raise  a  serious 
doubt  as  to  the  sufidciency  of  the  se- 
curity, and  the  mortgage,  in  addition 
to  a  clause  authorizing  the  appoint- 
ment of  a  receiver  without  regard  to 
the  solvency  of  the  mortgagor,  or  the 
value  of  the  premises,  contained  an  ex- 
press pledge  of  the  rents  and  profits. 
Pizer  V.  Herzig  (1907)  121  App.  Div. 
609,  106  N.  Y.  Supp.  370. 

The  court  in  Fletcher  v.  Crupp 
(1898)  35  App.  Div.  586,  55  N.  Y.  Supp. 
146,  states  that  the  provision  in  the 
mortgage  that,  upon  default  in  any  of 


mencement  of  legal  proceedings  for 
the  foreclosure  thereof,  the  mortgagee 
is  entitled  as  a  matter  of  right,  and 
without  regard  to  the  value  of  the 
premises,  or  the  solvency  or  insol- 
vency of  the  mortgagor,  to  a  receiver 
of  the  rents,  issues,  and  profits  of  the 
mortgaged  premises,  is  entitled  to 
weight  in  determining  upon  the  ap- 
pointment of  a  receiver.  It  is  stated : 
"We  think,  too,  that  the  above-quoted 
provision  of  the  mortgage  was  entitled 
to  consideration  and  weight  upon  the 
application.  ...  It  is  true  that 
courts  of  equity  will  not  enforce  such 
provisions  in  a  mortgage,  where  it 
would  be  inequitable  or  unconscion-^ 
able  to  do  so,  .  .  .  but  nothing  of  the 
kind  appeared  here.  On  the  contrary,, 
the  plaintiff's  affidavit  showed  that  in- 
surance and  the  Croton  water  tax  for 
the  year  1898  were  unpaid,  as  well  as ' 
principaLand  interest.  He  also  stated 
that  he  did  not  believe  that  the  prem- 
ises furnished  adequate  security  for 
the  payroent  of  the  mortgage.  These 
facts  were  slight,  and  would  have  been 
quite  insufficient  apart  from  the  pro- 
vision in  question.  We  cannot  say,, 
however,  that  these  facts,  taken  in 
connection  with  this  provision,  were 
insufficient  as  a  basis  for  the  exercise 
of  judgment  or  discretion.  .  .  .  The 
court  here,  as  it  was  authorized  to  do, 
gave  the  provision  its  due  weight." 

In  Clark  v.  John  A.  Logan  Mut;  Loan 
&  Bldg.  Asso.  (1895)  58  111.  App.  311^ 
where  there  was  "quite  conclusive  evi- 
dence as  to  insolvency,"  the  court,  in 
appointing^  a  receiver  upon  the  fore- 
closure of  a  mortgage  containing  a. 
provision  for  the  appointment  of  a  re- 
ceiver to  collect  rents  and  profits, 
states  that  it  is  not  the  case  that  the 
parties  in  this  cause*  have,  by  con- 
tract, required  or  compelled  the  'court 
to  appoint  a  receiver,  but  "the  parties 
made  a  contract  which  there  is  no  rea- 
son why  a  court  should  not  enforce." 

Some  cases  take  the  view  that  the 
effect  of  a  provision  ii)  a  deed  of  trust,, 
authorizing  the  trustee,  in  case  of  de- 
fault, to  enter  into  possession  of  the 
mortgaged  premises  and  file  a  bill  for 
a  sale  thereof,  and  providing  that  in 
a  suit  for  such  purpose  the  court  may 
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appoint  a  receiver  to  collect  the  rents 
during  the  pendency  of  the  suit,  is  to 
pledge  the  rents  as  fully  as  the  prop- 
erty itself,  and  it  is  held  that  such  a 
provision  will  be  enforced  without  re- 
gard to  tTie  insolvency  of  the  mortgag- 
or. Bagley  v.  Illinois  Trust  &  Sav. 
Bank  (1902)  199  111.  76;  Ball  v.  Marsh 
(1903)  202  111.  31,  66  N.  E.  845;  Oak- 
ford  V.  Robinson  (1892)  48  111.  App. 
270;  Loughbridge  v.  Haughan  (1898) 
79  111.  App.  644;  Ortengren  v.  Rice 
(1902)  104  111.  App.  428;  McLester  v. 
Rose  (1902)  104  UL  App.  433. 

See  Butler  v.  Frazer  (1896)  57  N.  Y. 
Supp.  900,  supra. 

The  provisions  of  the  mortgage  do 
not  appear  in  West  v.  Adams  (1903) 
106  111.  App.  114,  but  it  is  stated  that 
the  rents  and  profits  were  specifically 
mortgaged,  and  that  under  this  provi- 
sion the  court  might  appoint  a  receiv- 
•er  without  regard  to  the  solvency  of 
the  mortgagors. 

It  has  been  held  that  a  receiver  may 
be  appointed  although  it  be  admitted 
that  the  premises  are  adequate  secur- 
ity for  the  debt.  Ortengren  v.  Rice 
(1902)  104  111.  App.  428.  The  court, 
after  referring  to  the  rule,  in  the  ab- 
sence of  a  provision  as  to  rents  and 
profits  in  the  mortgage,  that  to  entitle 
the  mortgagee  to  a  receiver  for  rents 
and  profits  he  must  show  that  the  real 
estate  is  inadequate  security,  and  that 
the  mortgagor  or  other  person  liable 
for  such  debt  is  insolvent,  states  that 
^'where  the  rents  and  profits,  together 
with  the  lands,  are  pledged  for  the 
payment  of  the  debt,  the  case  is  wholly 
different.  Then,  upon  default  in  pay- 
ment and  foreclosure,  the  rents  and 
profits  are,  as  is  the  land,  primarily 
liable  for  the  debt.  It  is,  therefore,  a 
matter  of  indifference  that  the  real 
estate  is  ample  security  and  that  the 
debtor  is  solvent.  The  contract  of  the 
parties  governs.  Such  a  contract  does 
not  interfere  with  the  equity  of  re- 
demption. It  is  lawful,  and  the  courts 
will  enforce  it  as  made,  that  is,  give 
the  rents  and  profits,  as  well  as  the 
real  estate,  to  the  mortgagee  as  a  fund 
to  be  applied  to  the  extinguishment  of 
his  debt" 

It  has  been  stated,  however,  that  or- 
dinarily a  receiver  will  not  be  appoint- 


ed under  a  prrovision  authorizing  the 
trustee  to  take  possession  of  the  prem- 
ises in  case  of  default,  unless  the  mort- 
gaged property  is  insufficient,  and  the 
person  liable  for  the  debt  is  insolvent. 
Gooden  v.  Vinke  (1899)  87  111.  App. 
162. 

Where  the  mortgagor  is  insolvent, 
and  the  premises  are  insufficient  to 
Ipay  the  debt  a  receiver  will  be  ap- 
pointed. Stetson  V.  Northern  Inst. 
Co.  (1897)  101  Iowa,  435,  70  N.  W. 
595;  Des  Moines  Gas  Co.  v.  West 
(1876)  44  Iowa,  23. 

Where  the  bond  or  mortgage  pledges 
the  income,  rents,  and  profits  to  the 
payment  of  the  debt,  a  receiver  may 
be  appointed  if  the  mortgagee  has 
shown  a  probable  right  to  recover  in 
a  foreclosure,  proceeding  begtin  by 
him;  it  is  not  necessary  that  it  con- 
clusively appear  that  the  mortgagee  is 
entitled  to  recover.  Des  Moines  Gas 
Co.  V.  West  (Iowa)  supra. 

In  some  instances,  the  courts  have 
limited  the  powers  of  receivers  ap- 
pointed in  foreclosure  proceedings  on 
mortgages  which  authorize  the  trustee 
in  the  mortgage  to  take  possession, 
but  make  no  provision  for  a  receiver. 
In  Gooden  v.  Vinke  (III.)  supra,  where 
a  receiver  was  appointed  for  the  rents 
and  profits  in  a  foreclosure  action,' a 
clause  in  the  order  of  appointment, 
giving  him  power  to  lease  the  prem- 
ises for  a  term  not  exceeding  a  year, 
and  for  such  rentals  "as  he  shall  deem 
advisable  and  just,"  without  notice 
to  the  mortgagor  or  holder  of  the  legal 
title,  and  without  an  order  of  court 
duly  entered  upon  such  notice,  and  an 
opportunity  to  be  heard,  was  held  to 
be  too  broad,  since,  if  the  mortgage 
should  be  paid  or  redemption  be  un- 
dertaken, injustice  might  be  done,  if 
it  was  in  the  power  of  a  receiver  to 
lease  at  will.  The  court,  in  discussing 
this  situation,  says  that  the  receiver 
should  not  be  allowed  to  exercise  an 
unlimited  discretion  or  appropriate 
the  rents  and  profits,  without  an  ex- 
press order  of  court;  that,  although 
the  maker  of  the  trust  deed  and  the 
note  may,  if  he  chooses,  authorize  the 
trustee  to  take  possession  and  do  what- 
ever "to  him  shall  seem  best,"  it  does 
not  follow  that  a  receiver  appointed  by 
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order  of  court  over  the  objection  of  a 
mortgage  debtor  should  possess  the 
same  power. 

A  statute  requiring  a  bond  as  con- 
dition precedent  to  the  appointment  of 
a  receiver,  but  containing  a  proviso 
that  for  good  cause  shown,  and  upon 
notice  of  full  hearing,  the  bond  may 
be  dispensed  with  by  the  court,  was 
held  to  apply  to  the  case  of  the  ap- 
pointment of  a  receiver  in  a  foreclos- 
ure action,  under  a  mortgage  granting 
the  trustee  or  his  successor  in  trust 
the  right  to  enter  into  and  upon,  and 
take  possession  of,  the  premises,  and 
this  was  held  true,  although  the  trust 
deed  was  executed  before  the  statute 
in  question  took  effect.  Mason  v. 
Hooper  (1911)  166  IIL  App.  537. 

A  provision  in  a  mortgage  for  eight 
days'  notice  of  motion  for  a  receiver- 
ship, in  case  of  a  motion  for  a  receiver 
as  of  right,  without  regard  to  the 
value  of  the  security,  does  not  apply 
to  a  motion  not  founded  upon  the 
terms  of  the  mortgage,  but  upon  the 
ground  of  inadequacy  of  security. 
Putnam  v.  McAllister  (1899)  57  N.  Y. 
Supp.  404. 

A  court  of  equity  has  jurisdiction  to 
appoint  a  receiver  in  a  proceeding  to 
enforce  specific  performance  of  the 
terms  and  conditions  of  a  mortgage, 
under  which  the  mortgagee,  incase  of 
default,  was  entitled  to  poslbssion  of 
the  mortgaged  premises,  together  with 
the  rents,  issues,  and  profits  thereof. 
Sacramento  &  P.  R.  Go.  v.  Superior  Ct. 
(1880)  55  CaL  453;  Shepley  v.  Atlan- 
tic &  St.  L.  R.  Co.  (1868)  55  Me.  395; 
Shaw  v.  Norfolk  County  R.  Co.  (1885) 
5  Gray  (Mass.)  162. 

h.  Appointment  after  foreclosure  decree. 

Where  the  rents,  issues,  and  profits 
are  pledged  by  the  mortgage,  a  receiv- 
er may  be  appointed  in  a  foreclosure 
proceeding,  subsequent  to  the  original 
foreclosure  decree.  Ball  v.  Marshe 
(1903)  202  111.  31,  66  N.  E.  845.  The 
appointment  of  a  receiver,  under  a 
clause  in  a  mortgage  authorizing  the 
appointment  of  a  receiver  with  power 
to  take  possession  of  the  premises  and 
coUect  the  rents  due,  or  to  become 
due,  thereon  during  the  period  allowed 
for  redemption,  may  be  made  by  a  de- 
4^ree  a;ubsequent  to  the  original  decree 


of  foreclosure.  Oakford  v.  Robinson 
(1892)  48  m.  App.  270. 

But  in  Paine  v.  McElroy  (1887)  73 
Iowa,  81,  34  N.  W.  615,  where  a  judg- 
ment had  been  rendered  in  favor  of 
the  mortgagee  for  the  amount  due  him, 
and  his  mortgage  foreclosed,  but  the 
trial  court  refused  to  appoint  a  re- 
ceiver, the  supreme  court  states,  in 
answer  to  the  mortgagee's  allegation 
of  error :  "It  will  be  conceded  that  the 
rents  and  profits,  by  the  terms  of  the 
mortgage,  are  pledged  for  the  payment 
of  the  mortgage;  but  the  provision  in 
relation  to  the  appointment  of  a  re- 
ceiver contemplates  that  such  appoint- 
Aient  should  be  made  at  the  commence- 
ment of  the  action  to  foreclose,  upon 
the  theory,  we  may  well  suppose,  that 
the  foreclosure  might  be  delayed,  and 
that,  pending  the  action,  a  receiver 
might  be  appointed,  should  the  plain- 
tiff, for  the  protection  of  his  interest, 
so  desire.  This  is  the  full  extent  of 
the  contract,  and  conceding  that  the 
plaintiff,  as  a  matter  of  right,  was  en- 
titled to  a  receiver  pending  the  action 
to  foreclose,  it  does  not  follow  that  he 
is  entitled  to  such  relief  in  aid  of,  or 
auxiliary  to,  the  foreclosure.  It  seems 
to  us  that  when  judgment  was  ren- 
dered, foreclosing  the  mortgage,  the 
plaintiff  obtained  the  full  measure  of 
relief  he  was  entitled  to  as  a  matt'er 
of  right.  Whether,  in  addition  there- 
to, he  is  entitled  to  the  appointment  of 
a  receiver,  depends  upon  whether  a 
sufficient  showing  has  been  made 
therefor  under  the  practice  prevail- 
ing in  the  courts  of  equity.  We  shall 
not  stop  to  determine  whether,  under 
the  statutes  of  this  state  providing 
that  a  mortgagor  is  entitled  to  redemp- 
tion, there  can  be  a  receiver  appointed 
during  that  period." 

The  provisions  in  some  mortgages 
expressly  authorize  the  appointment 
of  a  receiver,  after  a  sale  leaving  a 
deficiency.  Such  a  provision  will  be 
enforced.  Wright  v.  Case  (1897)  69 
111.  App.  535. 

o.  Right  to  receive  after  aale. 

If  there  is  a  deficiency^  the  receiver 
may  be  continued  after  the  sale,  and 
until  the  time  for  redemption  has  ex- 
pired, under  a  provision  so  authoriz- 
ing.   First  Nat  Bank  v.  Illinois  Steel 
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Co.  (1898)  174  lU.  140,  51  N.  E.  200; 
Oakford  v.  Robinson  (1892)  48  HI. 
App.  270 ;  Lancaster  v.  Trussing  (1907) 
139  111.  App.  46;  Townsend  v.  Wilson 
(1910)  155  lU.  App.  303;  Owsley  v. 
Neeves  (1913)  179  IlL  App.  61. 

See  Hubbell  v.  Avenue  Invest.  Co. 
(1896)  97  Iowa,  135,  66  N.  W.  85,  su- 
pra. 

Under  an  agreement  in  a  mortgage 
that,  upon  the  filing  of  any  bill  to 
foreclose  the  mortgage,  the  court 
might  appoint  a  receiver  to  collect  the 
rents,  issues,  and  profits  arising  out 
of  the  premises  during  the  pendency 
of  such  foreclosure  suit,  and  until  the 
time  to  redeem  the  premises  from  any 
sale  that  may  be  had  under  the  fore- 
closure degree  should  expire,  the  mort-' 
gagee  has  an  equitable  right  to  have 
the  rents  and  profits  applied  toward 
the  payment  of  a  deficiency  decree 
from  the  time  of  the  foreclosure  sale 
until  the  expiration  of  the  time  of  re- 
demption, and  this  right  may  prop- 
erly be  enforced  on  application  to  the 
court  to  appoint  a  receiver.  First  Nat. 
Bank  v.  Illinois  Ste'el  Co.  (1898)  174 
in.  140,  51  N.  E.  200. 

It  has  been  held  that  a  receiver  may 
be  continued  in  possession  after  the 
decree  of  foreclosure  is  rendered,  un- 
der a  provision  authorizing  a  receiver 
"during  the  pendency  of  the  suit  to 
foreclose."  Bagley  v.  Illinois  Trust  & 
Sav.  Bank  (1902)  199  lU.  76,  64  N.  E. 
1085.  It  was  insisted  that  the  deed 
provided  for  a  receiver  only  during 
the  pendency  of  the  suit,  and  that  the 
suit  was  not  pending  after  the  decree 
of  foreclosure.  In  answer  to  this  con- 
tention, the  court  states:  "The  suit 
was  still  pending.  There  had  been  no 
sale,  and  there  were  further  necessary 
steps  to  be  taken  in  the  cause.  Be- 
sides, it  could  not  be  definitely  known 
until  the  sale,  whether  the  property 
would  satisfy  the  debt  or  not." 

By  the  appointment  of  a  receiver, 
under  a  clause  in  the  mortgage  au- 
thorizing the  appointment  of  a  receiv- 
er with  power  to  take  possession  of  the 
premises  and  take  the  rents  due,  or  to 
become  due,  thereon  during  the  pe- 
riod allowed  for  redemption,  and  apply 
the  same  in  payment  of  any  debt, 
should  the  premises  prove  insufiicient 


to  pay  the  amount  secured  by  the  mort- 
gage, the  mortgagee  obtains  a  lien  on 
the  rents  and  profits.  Oakfotd  v.  Rob- 
inson (1892)  48  Ul.  App.  270.  It  is 
stated  in  this  case  that  the  payment 
by  a  vendee  of  the  mortgagor  to  the 
master  in  chancery,  of  the  amount 
requisite  under  the  statute  to  effect  a 
redemption  from  the  sale,  "did  not 
operate  to  destroy  this  lien  of  the  ap- 
pellants [the  mortgagees],  but  such 
lien  remained  unaffected  by  the  re- 
demption, and  could  only  be  dis- 
charged by  payment  of  the  deficiency, 
or  by  the  application  by  the  receiver 
of  the  rents  and  profits  toward  the 
payment  of  such  unpaid  balance." 

The  case  of  Fountain  v.  Walther 
(1896)  66  IlL  App.  529,  is  obscurely 
reported,  but  it  seems  that,  upon  the 
showing  of  insolvency,  a  receiver  was 
appointed  for  the  rents  and  profits 
during  the  period  for  redemption,  un- 
der a  provision  in  the  mortgage  deed 
releasing  "all  right  to  retain  posses- 
sion •  .  .  after  any  default  in  pay- 
ment," and  granting  to  the  mortgagee 
authority  to  "collect  and  receive  all 
rents,  issues,  and  profits." 

In  the  abstract  of  the  decision  in 
Howard  v.  Bums  (1916)  201  111.  App. 
579,  affirmed  on  other  grounds  in 
(1917) -279  111.  256,  116  N.  E.  703,  it 
is  stated^hat  where  a  trust  deed  mort- 
gages the  rents,  issues,  and  profits  of 
the  mortgaged  premises,  during  the 
period  of  redemption,  as  security  for 
the  mortgage  debt,  the  rights  of  the 
owner  of  the  equity  of  redemption  are 
subject  to  all  the  provisions  of  the 
trust  deed,  including  the  conveyance 
of  the  rent,  etc.,  so  that  the  appoint- 
ment of  a  receiver  operates  to  deprive 
such  owner  of  the  possession  of  the 
premises  and  the  right  to  collect  in- 
come, as  well  as  to  exercise  other  acts 
of  ownership,  until  the  mortgage  debt 
is  extinguished  or  the  property  re- 
deemed. 

But  if  the  rents  and  profits  are  not 
specifically  pledged  as  security  for  the 
mortgage  debt,  the  rents  and  profits 
collected  by  a  receiver  go  to  the  owner 
of  the  equity  of  redemption.  Sterens 
V.  Pearson  (1916)  202  IlL  App.  22. 

If,  at  the  foreclosure  sale,  the  mort- 
gaged property  brings  enough  toi  satis- 
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fy  the  mortgage,  a  provision  in  the 
mortgage  that,  during  the  period  of 
redemption,  rents  collected  shall  be 
paid  to  the  purchaser  at  the  foreclo- 
sure sale,  is  rendered  inoperative.  The 
purchaser  in  such  a  case  is  not  en- 
titled to  the  rents.  Haigh  v.  Carroll 
(1904)  209  111.  576,  71  N.  E.  317. 

A  provision  in  a  mortgage  that,  in 
case  of  foreclosure,  a  receiver  shall 
be  appointed  to  collect  the  income, 
which  shall  be  paid  to  the  person  en- 
titled to  a  deed  under  the  certificate 
of  sale,  or  in  reduction  of  the  redemp- 
tion money,  in  case  the  property  is 
redeemed,  does  not,  even  in  the  ab- 
sence of  redemption,  entitle  a  pur- 
chaser at  foreclosure  sale  to  the  in- 
come of  the  property  before  the  title 
becomes  perfect  in  him.  Schaeppi  v. 
Bartholomae  (1905)  217  111.  105,  1 
L.R.A.  (N.S.)  1079,  75  N.  E.  447. 

d.  Retieiver  not  asked. 

It  has  been  held  error  for  a  court 
in  which  a  senior  mortgage  is  being 
foreclosed,  to  appoint  a  receiver,  al- 
though a  junior  mortgage  on  which 
a  cross  bill  is  filed  provides  for  such 
appointment,  where  neither  the  orig- 
inal nor  cross  bill  asks  for  such  ap- 
pointment. Gillespie  v.  Greene  Coun- 
ty Sav.  &  L.  Asso.  (1900)  95  111.  App. 
543.  The  appointment  of  a  receiver 
was  held  erroneous  in  Ruprecht  v. 
Henrici  (1904)  113  111.  App.  398,  where 
there  were  no  proper  pleadings  on 
which  to  base  the  appointment. 

e.  Effect  of  existence  of  other  remedy. 

A  power  given  by  the  mortgage  to 
the  trustee  to  enter  upon  the  mort- 
gaged property  upon  default,  to  sell 
and  dispose  thereof,  has  been  held  to 
render  the  appointment  of  a  receiver 
unnecessary;  at  least,  a  receiver  will 
not  be  appointed  when  it  is  not  shown 
that  the  trustee  has  attempted  to  ob- 
tain possession  by  entry  or  by  suit  at 
law.  Eastern  Trust  &  Bkg.  Co.  v. 
American  Ice  Co.  (1899)  14  App.  D.  C. 
304.  But  the  fact  that  the  mortgage 
provides  for  possession  by  the  trustee 
in  case  of  default  has  been  held  not 
to  prevent  the  appointment  of  a  re- 
ceiver. Walker  v.  Kersten  (1904)  115 
111.  App.  130. 

In  De  Barrera  v.  Frost  (1903)  88 
4  A.L.R.— 90. 


Tex.  Civ.  App.  580,  77  N.  W-  687,  a 
suit  in  which  was  involved  the  fore- 
closure of  a  mortgage  which  assigned 
to  the  mortgagee  the  rents  and  profits 
upon  default,  and  provided  that,  if 
the  mortgagee  should  desire  to  collect 
the  rents  and  profits,  he  should  notify 
the  tenants  and  lessees  of  the  prop^ 
erty,  and  thereafter  such  tenants  and 
lessees  should  pay  the  rent  to  the 
mortgagee,  it  was  urged  in  opposition 
to  the  appointment  of  a  receiver  that 
the  mortgagee  had  an  adequate  legal 
remedy,  in  that  he  could  have  given 
notice  to  the  tenants  of  his  right,  un- 
der the  mortgage,  to  receive  the  rent, 
and  therefore  could  recover  such  rent 
by  a  suit  at  law  against  the  premises. 
In  answer  to  this  argument,  it  was  con-> 
ceded  that  he  had  tKe  right  to  collect 
by  suit  the  rents  accruing  f ron>  a  ten- 
ant in  possession,  but  it  is  stated  that 
this  was  not  an  adequate  remedy,  since 
the  tenant,  to  protect  himself  against 
the  claim  of  the  mortgagor,  might 
force  him  to  sue  for  every  monthly  in- 
stalment of  the  rent,  as  it  fell  due 
under  the  terms  of  the  lease,  thus  re- 
quiring a  multiplicity  of  suits,  with 
the  attendant  costs  and  expense  neces- 
sary to  accomplish  the  purpose  that 
could  be  obtained  in  a  single  suit,  by 
invoking  the  equitable  remedy  of  ap- 
pointing a  receiver* 

The  failure  of  trustees  to  take  pos- 
session of  the  mortgaged  property  and 
sell  the  same  upon  default,  as  they 
are  authorized  by  the  trust  deed  to  do, 
has  been  held  to  justify  the  appoint- 
ment of  a  receiver  by  the  court,  in  a 
foreclosure  suit  brought  by  bondhold- 
ers. Warner  v.  Rising  Fawn  Iron  Co. 
(1878)  3  Woods,  514,  Fed.  Cas.  No. 
17,188. 

A  sequestration  proceeding  is  not 
an  adequate  remedy  at  law,  which  will 
prevent  the  mortgagee  from  having  a 
receiver  appointed,  under  the  terms  of 
the  mortgage  involved  in  De  Barrera 
V.  Frost  (Tex.)  supra. 

/.  Discretion  of  court. 

In  many  of  the  cases  discussed  in 
IV.  a,  supra,  the  discretion  of  the 
court  was  an  important  factor  in  de- 
termining upon  the  appointment  of  a 
receiver.    See,  particularly,  the  New 
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York  decisions,  under  the  provisions 
stipulating  for  the  appointment  of  a 
receiver  without  reference  to  the  value 
of  the  security  or  the  solvency  of  the 
mortgagor.  Even  in  Illinois,  where 
the  courts  have  more  uniformly  en- 
forced such  stipulations  than  in  other 
states,  a  certain  discretion  is  held  to 
reside  in  the  court.  Thus,  it  is  held 
that  a  certain  discretion  is  vested  in 
the  court  as  to  the  appointment  of  a 
receiver,  under  a  provision  in  the 
mortgage  authorizing  the  appointment 
of  a  receiver  with  power  to  collect 
rents  and  profits.  First  Nat.  Bank  v. 
Illinois  Steel  Co,  (1898)  174  111.  140, 
51  N.  E.  200;  Bagley  v.  Illinois  Trust 
&  Sav.  Bank  (1902)  199  IlL  76,  64  N. 
E.  1085. 

See  Clark  v.  "John  A.  Logan  Mut. 
Loan  &  Bldg.  Asso.  (1895)  58  IlL  App. 
311,  supra. 

The  court  in  First  Nat.  Bank  v.  Il- 
linois Steel  Co.  (IlL)  supra,  states: 
"Undoubtedly  a  court  of  equity  exer- 
cises a  certain  discretion,  even  where 
express  words  are  used  for  the  purpose 
of  giving  a  lien  on  the  income  of  the 
mortgaged  property.  The  court  must 
determine  whether  the  language  used 
in  the  mortgage  is  sufficient  to  give  a 
lien  on  the  income.  In  the  one  case, 
the  authority  arises  from  the  contract, 
the  express  words  giving  a  lien  on  the 
rents  and  profits;  in  the  other,  the 
court  exercises  its  equitable  powers 
under  the  facts  and  circumstances  pre- 
sented at  the  time  the  application  to 
appoint  a  receiver  is  made." 

The  "other"  instance  referred  to  by 
the  court  in  First  Nat.  Bank  v.  Illi- 
nois Steel  Co.  is  asf  to  the  question  of 
the  right  of  the  court  to  appoint  a 
receiver,  where  the  mortgage  contains 
no  provision. 

In  Bagley  v.  Illinois  Trust  &  Sav. 
Bank  (111.)  supra,  the  court  states: 
"It  is  not  meant,  however,  ^  be  said 
that  a  court  of  equity  will  appoint  a 
receiver  simply  because  such  appoint- 
ment is  stipulated  for  in  the  mortgage. 
The  court  is  not  bound  to  enforce  such 
a  provision,  where  it  is  not  necessary 
to, enforce  the  lien  on  the  rents  and 
profits  for  the  payment  of  the  mort- 
gage debt.  But  it  has  been  held  that 
such  an  agreement  in  the  mortgage  is 


entitled  to  weight  in  determining 
whether  the  power  of  the  court  to 
make  the  appointment  should  be  exer- 
cised or  not.  ...  In  view  of  the 
specific  pledge  of  the  rents  and  profits 
and  the  stipulation  for  the  appoint- 
ment of  a  receiver,  and  in  view  of  the 
uncertainty  whether,  at  the  foreclo- 
sure sale,  the  property  would  bring  an 
amount  sufficient  to  satisfy  the  debt, 
and  in  view  of  the  fact  that  the  mort- 
gagors had  failed  to  observe  their 
agreement  to  keep  the  building  in 
which  the  property  chiefly  consisted 
insured,  and  had  suffered  interest  due 
and  unpaid  to  accumulate  to  a  large 
amount,  we  are  of  the  opinion  the 
chancellor  did  not  err  in  appointing  a 
receiver." 

According  to  other  cases,  however,  a 
duty  rests  upon  the  court  to  appoint 
a  receiver  where  the  rents  and  profits 
are  mortgaged  (Howard  v.  Bums 
(1916)  201  m.  App.  579,  affirmed  on 
other  grounds  in  (1917)  279  IlL  256, 
116  N.  E.  703),  or  where  the  rents 
and  profits  are  mortgaged  and  a  re- 
ceiver provided  for.  In  Townsend  v. 
Wilson  (1910)  155  IlL  App.  303,  it 
is  stated  not  to  be  discretionary  with 
the  court  either  to  appoint  a  receiver 
or  order  funds  in  his  hands,  as  pro- 
ceeds of  rents,  applied  on  the  deficit 
after  sale,  under  a  provision  in  a  mort- 
gage making  it  lawful  for  the  mort- 
gagee to  enter  upon  the  premises  and 
receive  and  collect  rents,  issues,  and 
profits  thereof,  and  also  providing  for 
the  appointment  of  a  receiver,  with 
power  to  collect  the  rent  after  the 
filing  of  a  bill  for  foreclosure  and  un- 
til the  expiration  of  the  time  for  re- 
demption. 

In  Lechner  v.  Green  (1902)  104  111. 
App.  442,  it  was  held  that  no  abuse  of 
discretion  in  the  appointment  of  the 
receiver  was  shown,  considering  the 
value  of  the  property  as  shown  by  the 
evidence,  and  the  fact  that  it  had 
been  sold  since  the  execution  of  the 
trust  deed  to  one  who  was  attempting 
to  collect  the  rents  and  divert  them  to 
his  own  use,  and  that  it  did  not  appear 
whether  the  person  liable  for  the  debt 
was  solvent  or  not. 

In  Stephenson  v.  Porter  (1015)  191 
111.  App.  303,  it  was  held  erroneous 
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to  appoint  a  receiver  in  a  foreclosure 
action  in  which  a  second  mortgage, 
which  was  being  foreclosed  on  cross 
bill,  pledged  the  rents  and  profits  for 
the  debts,  where  it  was  shown  that  the 
total  lien  amounted  to  a  little  over 
$13,000,  and  the  property  was  worth 
about  $20,000.  Accordingly,  the  order 
appointing  the  receiver  was  reversed. 

F.  Bights  to  rents  collected  hy  mortgagee 

in  possession. 

When  a  mortgagee  is  in  possession 
under  his  mortgage,  either  directly  or 
by  a  receiver,  he  acquires  a  right  to 
rents  and  profits  accruing  thereafter. 
Niccols  V.  Peninsular  Stove  Co.  (1892) 
48  IlL  App.  317.  In  Land  Title  &  T. 
Co.  V.  Kellogg  (1907)  73  N.  J.  Eq.  524, 
68  Atl.  80;  a  mortgagee  was  held  en- 
titled to  rent  collected  by  a  receiver 
pending  foreclosure,  where  the  mort- 
gage conveyed,  among  other  thin^i^s, 
"the  rent,  issues,  and  profits.''  No 
point  is  made,  however,  of  this  provi- 
sion in  the  mortgage  beyond  the  set- 
ting out  of  the  provision.  The  mort- 
gage foreclosed  was  the  only  lien  up- 
on the  premises. 

The  right  of  a  mortgagee  to  rents 
and  profits  which  have  been  collected 
by  a  receiver  pending  the  foreclosure 
action  was  denied  in  Garretson  Invest. 
Co.  V.  Amdt  (1904)  144  Cal.  64,  77 
Pac.  770,  on  the  theory  that  there  was 
no  allegation  in  the  complaint  or 
prayer  to  justify  an  adjudication  that 
the  rents  and  profits  belonged  to  the 
mortgagee,  an  adjudication  which  was 
held  necessary  before  the  mortgagors 
could  be  devested  of  their  rights  there- 
in. 

See  Stevens  v.  Pearson  (1916)  202 
111.  App.  22,  supra,  IV.  c. 

Rents  accruing  while  the  trustees 
under  a  deed  of  trust  are  in  possession 
are  vested  in  the  trustees,  and  not  sub- 
ject to  garnishee  process  by  a  credit- 
or of  the  mortgagor.  Galena  &  C.  U. 
R.  Co.  V.  Menzies  (1861)  26  111.  121. 

A  purchaser  at  a  sale  under  a  junior 
lien  does  not  acquire  any  right  to  the 
rents  and  profits  as  against  the  mort- 
gagee, who  is  in  possession  of  the 
mortgaged  premises,  after  default  has 
been  made  and  foreclosure  proceed- 
ings begun.    Felino  v.  K.  S.  Newcomb 


Lumber  Co.    (1902)   64  Neb.  335,  97 
Am.  St.  Rep.  646,  89  N.  W.  755. 

A  mortgagee  who  is  in  possession 
of  the  mortgaged  premises,  under  a  • 
provision  in  his  mortgage  that,  upon 
default  in  the  payment  of  either  prin- 
cipal or  interest,  the  mortgagee  should 
have  the  right  forthwith  to  take  pos- 
session of  the  premises  and  receive 
the  rent,  is  entitled  to  the  rent  so  re- 
ceived as  against  the  purchaser  of  the 
premises  while  he  is  thus  in  posses- 
sion, although  the  assignment  of  the 
rent  was  not  recorded  until  after  the 
making  of  the  deed  to  the  purchaser. 
Union  Bank  v.  Rubenstein  (1912)  78 
Misc.  465,  138  N.  Y.  Supp.  647. 

A  trustee  in  possession  under  a 
clause  in  his  mortgage  empowering 
him  to  collect  the  rents  and  profits  of 
the  mortgaged  premises  and  apply  the 
same  to  the  payment  of  the  interest 
on  the  prior  mortgages  and  taxes  is 
entitled  to  the  rents  and  profits  of  the 
mortgaged  premises  collected  by  him, 
as  against  the  representatives  of  the 
deceased  mortgagor.  White  v.  Wag- 
ner (1900)  31  Misc.  408,  65  N.  Y.  Supp. 
541.  The  authority  of  the  trustee  to 
collect  rent  is  not  terminated  by  the 
death  of  a  mortgagor. 

A  mortgagee  to  whom  the  rents  have 
been  assigned  by  the  mortgagor,  the 
assignment  to  take  effect  upon  default, 
may  recover  rent  of  a  tenant  of  the 
mortgagor  accruing  after  default  of 
the  mortgagor  and  notice  to  the  ten- 
ant of  the  assignment.  Thomson  v. 
Erskine  (1901)  36  Misc.  202,  73  N.  Y. 
Supp.  166. 

It  has  been  held  that  rents  and  prof-  - 
its  accruing  to  a  mortgagee  under  a 
mortgage  including  rents  and  profits, 
who  has  become  a  purchaser  at  the 
foreclosure  sale  and  thereby  obtained 
possession,  may  be  applied  by  him  on 
the  mortgage  debt,  although  the  judg- 
ment in  the  foreclosure  proceedings 
is  subsequently  reversed  upon  appeal. 
Cowdery  v.  London  &  S.  F.  Bank 
(1903)  139  Cal.  298,  96  Am.  St.  Rep. 
115,  73  Pac.  196. 

Where  the  mortgagee  is  in  posses- 
sion as  purchaser  under  a  decree  of 
foreclosure  and  sale,  which  is  reversed 
upon  appeal,  the  rents  and  profits  so 
received  by  him  may  be  applied  on  the 
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mortfirage  debt.  A  purchaser  of  the 
mortgagor's  equity  of  redemption  is 
not  entitled  to  recover  the  rents  and 
profits  so  accruing,  upon  the  reversal. 
Ibid. 

VI,  Liability  to  account  for  rents. 

A  mortgagee  is  not  responsible  for 
rents  which  he  did  not  receive,  al- 
though he  is  given  authority  by  the 
mortgage  to  collect  the  rents  and  ap- 
ply them  toward  the  interest  on  t^e 
debt  secured  by  the  mortgage.-  Good- 
win v.  Keney  (1882)  49  Conn.  563. 

A  provision  in  a  mortgage  given  by 
joint  owners,  that  out  of  the  rents 
and  profHs  of  the  mortgaged  premises 
there  shall  be  paid  to  the  mortgagee  a 
specified  sum  per  month,  and^  in  case 
of  default,  that  the  mortgagee  shall 
have  the  right  to  enter  and  demand 
all  rents  due,  and  apply  them  to  the 
satisfaction  of  the  mortgage  indebted- 
ness, does  not  bind  the  mortgagee  to 
collect  and  apply  the  rent,  and  he  may, 
therefore,  collect  the  rent  under  a  sec- 
ond mortgage  given  by  one  of  the 
owners  alone  to  Becure  another  indebt- 
edness, and  which  authorizes  the  mort- 
gagee to  collect  the  rent  and  apply  the 
same  to  the  payment  of  the  interest 
and  indebtedness  of  the  second  loan, 
and  the  mortgagee  may  apply  the  rent 
so  collected  to  the  second  debt,  es- 
pecially where  the  joint  owner,  other 
than  the  one  who  gave  the  second 
mortgage^  was  aware  that  the  mortga- 


gee was  in  possession,  collecting  the 
rents  and  applying  them  to  the  second 
indebtedness.  Borel  v.  Kappeler 
(1899)  79  Cal.  342,  21  Pac.  841. 

Ordinarily,  where  the  mortgagee  is 
in  possession  of  the  mortgaged  prem- 
ises, the  rents  and  profits  are  applied, 
first,  to  the  payment  of  interest  on  the 
debt  secured,  and,  second,  to  the  ex- 
tinguishment of  the  debt  itself.  It  is 
competent  for  the  parties,  by  agree- 
ment, to  apply  the  excess  over  the  in- 
terest to  the  extinguishment  of  other 
debts  of  the  mortgagor.  Demick  v. 
Cuddihy  (1887)  72  Cal.  110,  13  Pac. 
166  (absolute  deed,  admitted  to  be 
a  mortgage) . 

A  mortgagee  who  is  collecting  rent 
from  a  tenant  in  possession  of  the 
mortgaged  premises  cannot  be  charged 
with  a  sum  of  money  by  which  the  rent 
is  reduced,  with  the  consent  of  the 
mortgagor.  Wilmarth  v.  Johnson 
(1905)  124  Wis.  320,  102  N.  W.  562. 

VII.  Effect  upon  right  to  forecloee, 

A  stipulation  in  a  mortgage  that, 
after  default,  the  mortgagee  or  his 
assigns  may  take  possession  ef  the 
mortgaged  premises  and  receive  the 
rents  until  the  rights  of  the  parties 
shall  be  fully  adjusted  according  to 
law,  does  not  prevent  the  mortgagee 
from  having  the  land  sold  under  a 
decree  of  foreclosure,  if  the  debt  is 
not  paid.  Stewart  v.  Bardin  (1893) 
113  N.  C.  277, 18  S.  E.  320.    W.  A.  E. 


TRUSTEES  OF  THE  VILLAGE  OF  BATH,  Appt., 

V. 

DANIEL  J.  McBRIDE  et  al.,  Respts. 

New  YorJc  Court  of  Appeals^  July  11,  1917, 

(221  N.  Y.  231,  116  N.  E.  980.) 

Bond  —  liability  for  special  fund. 

1.  A  bond  executed  by  a  village  treasurer,  conditioned,  in  the  language 
of  the  statute,  that  he  shall  properly  account  for  and  turn  over  all  moneys 
or  other  properties  of  such  village  received  by  him,  covers  loss  through 
bank  failure  of  money  received  from  sale  of  bonds  for  the  construction 
of  a  village  hall,  and  kept  in  a  separate  fund,  if  the  statute  requires  no 
separate  bond  to  secure  such  money,  although  the  village  trustees  require- 
him  to  execute  a  separate  bond  to  cover  it. 

[See  note  on  this  question  beginning  on  page  1481.] 


BATH  V.  McBRIDE. 

iitl  N.  y.  tSl,  116  N,  B.  980.) 
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—  official  —  general  and  special  — 
liability. 

2.  When  the  legislature  requires  an 
officer  to  perform  a  special  duty,  and 
to  give  a  special  bond  for  the  perform- 


ance of  that  duty,  no  liability  may  at- 
tach to  the  general  bondsman  in  the 
absence  of  a  declaration  that  they  shall 
be  liable. 

[See  22  R.  C.  L.  508.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  reversing  a  judgment  of  a  Trial  Term 
for  Steuben  County  (Sawyer,  J.)  in  plaintiff's  favor,  and  dismissing  the 
<;omplaint,  in  an  action  on  an  official  bond.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  McCall  an^  Fred  A.  Dec.  520 ;  Board  of  Education  v.  Quick, 
Bobbins,  for  appellant :  99  N.  Y.  139, 1  N.  E.  588 ;  Smith  v.  Mol- 

The  bond  in  question  is  in  exact  con-      leson,  148  N.  Y.  241,  42  N.  E.  669;  Peo- 


f  ormity  to  the  requirements  of  the  vil* 
laire  charter. 

Monroe  County  v.  Otis,  62  N.  Y.  88; 
New  York  v.  Goldman,  125  N.  Y.  395, 
26  N.  E.  456;  Board  of  Education  v. 
Fonda,  77  N.  Y.  350 ;  Board  of  Educa- 
tion V.  Quick,  99  N.  Y.  138,  1  N.  E.  533. 

The  language  of  the  bond  signed  by 
Peck  is  plain  and  free  from  ambiguity, 
and  cannot  be  qualified,  nor  can  defend- 
ant's liability  be  limited  by  the  alleged 
representations  of  Hallock  as  to  the  ef« 
feet  of  the  meaning  of  the  bond. 

Bonnette  v.  MoUoy,  209  N.  Y.  167, 
102  N.  E.  559;  Henry  McShane  Co.  v. 
Padian,  142  N.  Y.  207,  36  N.  E.  880; 
Allen  V.  Oneida,  210  N.  Y.  496,  104  N. 
E.  920;  Lossing  v.  Cushman,  195  N.  Y. 
386,  88  N.  E.  649 ;  DeRemer  v.  Brown, 
165  N.  Y.  410,  59  N.  E.  129 ;  20  Am.  & 
£ng.  Enc  Law,  1210;  Abbott,  Mun. 
Corp.  §  655;  Easthampton  v.  Bowman, 
136  N.  Y.  521,  32  N.  E.  987;  Fox  v. 
Manchester,  183  N.  Y.  141,  2  L.R.A. 
(N.S.)  474,  75  N.  E.  1116,  19  Am.  Neg. 
Rep.  416;  Riley  v.  New  York,  9^  N.  Y. 
831;  Cortland  County  v.  Herkimer 
County,  44  N.  Y.  22 ;  New  York  v.  New 
York  City  R.  Co.  126  App.  Div.  86,  110 
N.  Y.  Supp.  720,  affirmed  in  193  N.  Y. 
€80,  87  N.  E.  1117;  Clapper  v.  Water- 
ford,  131  N.  Y.  382,  80  N.  E.  240; 
Casoni  ▼.  Jerome,  58  N.  Y.  815 ;  People 
ex  rel.  Burr  v.  Zeyst,  23  N.  Y.  140;  Na- 
tional Surety  Co.  v.  DiMarsico,  55  Misc. 
302,  105  N.  Y.  Supp.  272;  Barnes  v. 
Gushing,  168  N.  Y.  542,  61  N.  E.  902; 
Russell  V.  Freer,  56  N.  Y.  67;  Ramsay 
V.  People,  197  111.  572,  90  Am.  St.  Rep. 
177,  64  N.  E.  549. 

The  bond  of  the  defendants  held  them 
liable  for  all  moneys  or  other  property 
which  came  into  the  treasurer's  hands. 
Therefore,  the  defendants  are  liable  in 
this  action  to  the  extent  of  the  penalty 
in  the  bond. 

People  V.  Vilas,  36  N.  Y.  459,  93  Amu 


pie  V.  Lee,  104  N.  Y.  442,  10  N.  E.  884; 
Schoellkopf  v.  Coatsworth,  166  N.  Y. 
77,  59  N.  E.  710;  Moore  v.  Virginia  F.  & 
M.  Ins.  Co. '28  Gratt.  508,  26  Am.  Rep. 
373 ;  Harrington  v.  Smith,  28  Wis.  43 ; 
Olson  V.  Cook,  57  Minn.  552,  59  N.  W. 
635;  Murray  v.  Spencer,  24  Md.  520; 
Henry  v.  Henry,  11  Ind.  236,  71  Am. 
Dec.  364;  29  Cyc.  1465;  Egremon  v. 
Benjamin,  126  Mass.  15. 

Mr.  H.  V.  Pmtt,  for  respondent 
Peck: 

The  defendant,  George  W.  Peck,  is 
not  liable  for  the  loss  of  the  'Village 
hall  fund." 

Peabody  v.  Speyers,  56  N.  Y.  230; 
Peck  V.  Vandemark,  99  N.  Y.  29,  1  N. 
E.  41;  Coe  v.  Tough,  116  N.  Y.  273, 
22  N.  E.  550 ;  Sonneborn  v.  Libbey,  102 
N.  Y.  539,  7  N.  E.  813;  Barney  v. 
Forbes,  118  N.  Y.  580,  23  N.  E.  890; 
Elmendorf  v.  Lansing,  5  Cow,  468; 
Kurtz  V.  Forquer,  94  Cal.  91,  29  Pac. 
413;  Bartlett  v.  Wheeler,  195  111.  445, 
63  N.  E.  169;  John  A.  Tolman  Co.  v. 
Rice,  164  111.  265,  45  N.  E.  496;  People 
V.  Clough,  16  Colo.  App.  120,  63  Pac. 
1066;  Milwaukee  County  v.  Ehlers,  46 
Wis.  281. 

A  contract  of  suretyship  should  be 
construed  so  as  to  effect  the  apparent 
intent  of  the  parties,  and,  to  this  end, 
should  be  construed  in  the  light  of  the 
circumstances  surrounding  its  execu- 
tion. 

Gates  V.  McKee,  13  N.  Y.  232,  64  Am. 
Dec.  545;  Evansville  Nat.  Bank  v.  Kauf- 
mann,  93  N.  Y.  273,  45  Am.  Rep.  204; 
Powers  V.  Clarke,  127  N.  Y.  417,  28  N. 
E.  402;  Schwartz  v.  Hyman,  107  N.  Y. 
562,  14  N.  E.  447;  Bartlett  ▼.  Wheeler, 
195  111.  445,  63  N.  E.  169 ;  9  Cyc.  753 ; 
White's  Bank  v.  Myles,  78  N.  Y.  335,  29 
Am.  Rep.  157. 

Mr.  James  O.  Sebring  for  respond* 
ent  McBride. 
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Andrews,  J.,  delivered  the  opinioR 
of  the  court: 

We  must  reverse  the  judgment  of 
the  appellate  division  and  reinstate 
that  of  the  trial  court,  upon  the  au- 
thority of  Bath  V.  McBride,  219  N. 
Y.  92, 113  N.  E.  789,  unless  the  rec- 
ord contains  such  exceptions  as 
would  require  a  new  trial,  or  unless 
the  action  of  the  court  below  may 
be  affirmed  upon  some  theory  not 
adopted  by  it. 

We  have  discovered  no  exceptions 
that  need  discussion  and  none  have 
been  called  to  our  attention.  We 
turn,  therefore,  to  the  substantial 
question  involved  in  this  appeal. 

The  plaintiff  is  a  municipal  cor- 
poration. On  March  6,  1912,  the 
defendant  McBride  became  its 
treasurer,  and  received  as  such 
$24,987.95,  deposited  with  a  bank* 
ing  firm.  This  sum  was  carried  in 
different  accounts,  such  as  the  elec- 
tric fund,  the  waterworks  fund,  the 
village  hall  fund,  and  others.  The 
village  hall  fund  contained  $23,- 
397.18,  and  was  the  result  of  the 
sale  of  the  bonds  of  the  village,  is- 
sued for  the  purpose  of  constructing 
a  village  hall.  The  other  funds  were 
raised  by  taxation  for  general  vil- 
lage purposes. 

At  a  meeting  of  the  trustees  of  the 
village  on  March  19th,  1912,  a  reso- 
lution was  adopted  requiring  its 
treasurer  to  give  bonds  in  the  ag- 
gregate sum  of  $25,000  for  the  faith- 
ful performance  of  the  duties  of  his 
office. 

On  April  2d,  1912,  McBride,  with 
the  defendant  Peck  and  with  one 
Hallock  as  sureties,  executed  and 
delivered  to  the  village  the  bond  up- 
on which  this  action  is  brought.  It 
contained  the  condition  required  by 
the  resolution. 

On  the  same  day  McBride,  with 
one  Sutton  and  Hallock  as  sureties, 
executed  and  delivered  to  the  village 
a  bond  in  the  penal  sum  of  $15,000. 
This  bond  recited  that  whereas  Mc- 
Bride as  treasurer  will  receive 
moneys  raised  for  the  purpose  of 
building  a  village  hall,  and  whereas 
the  trustees  have  fixed  the  amount 
of     said     treasurer's     bond     for 


this  purpose  at  the  sum  of  $15,- 
000,  it  is  conditioned  for  the  faith- 
ful performance  by  the  treasurer  of 
his  duties  with  respect  to  the  village 
hall  fund. 

On  April  2d  the  trustees  passed  a 
resolution  approving  the  bond  of 
the  defendant  McBride,  ''village 
treasurer  of  the  village  hall  fund,  in 
the  sum  of  $15,000,"  and  on'  April 
16th  approved  the  bond  of  Mc- 
Bride, ''as  treasurer  of  the  village 
funds  in  the  sum  of  $10,000." 

On  May  31st,  1912,  the  bank  in 
which  these  various  sums  were  de- 
posited failed.  At  this  time  there 
was  a  credit  to  the  village  hall  fund 
of  $21,840.29.  With  regard  to  the 
other  funds  some  showed  a  deficit^ 
and  some  a  small  credit  balance,  but 
the  deficit  exceeded  the  balance  by 
over  $200. 

Under  these  circumstances  it  is 
claimed  that  the  defendant  Peck  is 
not  liable  for  the  loss  of  the  village 
hall  fund;  that  the  bond  which  he 
signed  as  surety  was  applicable  only 
to  the  general  fund  of  the  village; 
that  the  village  hall  fund  was  pro- 
vided for  by  a  bond 

of  its  own,  and  so  fo^-friita/'JiT-d. 
excluded    the    idea 
that  the  bond  in  this  action  had  any 
reference  thereto. 

We  cannot  agree  with  this  con- 
tention. 

The  bonds,  the  sale  of  which 
created  the  village  hall  fund,  were 
apparently  issued  under  the  author- 
ity of  §  128  of  the  Village  Law. 
Consol.  Laws,  chap.  64.  The  sum 
represented  by  them  was  borrowed 
by  the  plaintiff  and  paid  to  it.  It 
actually  came  into  the  hands  of  the 
village  treasurer  and  was  properly 
kept  by  him  in  a  separate  fund,  as 
provided  by  §  101  of  the  same  law. 
When  all  charges  for  the  erection  of 
the  village  hall  had  been  paid,  the 
surplus,  if  any,  would  have  been  de- 
posited in  the  general  village  fund. 

Under  the  charter  of  the  village 
of  Bath,  title  4,  §  6  of  chapter  785 
of  the  Laws  of  1895,  the  treasurer  of 
the  village  was  directed  to  re- 
ceive all  moneys  belonging  to  it. 
Under  §  11  of  title  2  of  the  same  act. 


BATH  V. 

(til  N,  r.  231, 

the  treasurer,  before  entering  upon 
the  duties  of  his  office,  was  re- 
quired to  execute  and  file  with  the 
village  clerk  a  bond,  in  such  sum 
and  with  such  sureties  as  the  board 
of  trustees-  shall  approve,  condi- 
tioned that  he  will  faithfully  exe- 
cute the  duties  of  his*  office  and  ac- 
count for  and  pay  over  all  moneys 
received  by  him. 

As  we  have  seen,  the  trustees 
fixed  the  amount  for  which  he 
should  give  bonds  at  $25,000,  and 
the  treasurer  did  give  bonds  for 
that  amount.  The  bond  upon  which 
this  suit  was  brought  is  in  the  pre- 
cise language  required  by  the  stat- 
ute and  by  this  resolution.  Its  con- 
dition is  that  McBride  ''shall  faith- 
fully execute  the  duties  of  his  said 
office,  and  properly  account  for  and 
turn  over  all  moneys  or  other  prop- 
erties of  said  village  received  by 
him.'*  The  words  are  clear.  The 
fund  in  question  comes  within  this 
definition.  The  trustees  had  no  au- 
thority to  take  any  other  or  dif- 
ferent bond. 

Whether  or  not  the  $15,000  bond 
issued  by  Sutton  as  surety  is  in 
ihe  language  required  by  statute, 
whether  or  not,  in  spite  of  its  limi- 
tation to  the  .  village  hall  fund,  it 
should  be  interpreted  as  a  general 
bond,  is  immaterial  here.  The  bond 
in  this  action  is  in  proper  form.  It 
purports  to  insure  the  village 
against  any  loss  because  of  the  de- 
fault of  itfi(  treasurer,  and  it  should 
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be  enforced  in  the  terms  in  which  it 
is  written. 

Why  the  trustees,  in  their  reso- 
lution fixing  the  amount  of  secur- 
ity, used  the  word  "bonds"  instead 
of  "bond,"  why  they  approved  the 
form  of  the  Sutton  bond,  is  also  im- 
material. We  can  hardly  assume 
they  intended  to  secure  a  fund  of 
over  $23,000  by  a  bond  of  $15,000. 
But  in  any  event  it  is  not  their  in- 
tent which  we  have  to  determine, 
but  the  intent  of  the  legislature. 

It  is  perfectly  true  that,  where 
the  legislature  requires  an  officer  to 
a  special  bond  for 
perform  a  special  i^aerioTInd 
duty  and  to  give  JSfbiut7. 
the  performance  of 
that  duty,  no  liability  may  attach  to 
the  general  bondsmen,  in  the  ab- 
sence of  a  declaration  that  they 
shall  be  liable.  Such  was  the  case  of 
Milwaukee  County  v.  Ehlers,  45 
Wis.  281 ;  cited  by  the  respondents. 
But  that  rule  does  not  apply  where^ 
as  in  this  case,  a  fund  is  placed  in 
the  hands  of  the  treasurer  for  safe- 
keeping and  disbursement,  without 
any  direction  that  a  special  bond  be 
executed  for  the  security  of  that 
fund.  To  relieve  them  there  must 
be  some  intention  expressed  by  the 
legislature  to  that  effect. 

We  are,  therefore,  of  the  opin- 
ion that  the  judgment  of  the  Appel- 
late Division  should  be  reversed, 
and  that  of  the  trial  court  reinstat- 
ed, with  costs. 

Hiscock,  Ch.  J.,  Chase,  Collin,  Ho- 
gan.  Pound,  and  Crane,  JJ.,  concur. 
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Liability  on  general  bond  of  public  ofl 

Oenerallj. 

It  is  generally  held  that,  where  a 
statute  requires  a  public  officer  to  give 
a  special  bond  for  the  performance  of 
a  special  duty,  the  sureties  on  the  gen- 
eral bond  are  not  liable  for  any  fail- 
ure of  the  officer  in  respect  to  his  du- 
ties under  the  special  bond,  in  the  ab- 
sence of  an  express  declaration  that 
they  shall  be  so  liable. 

Alabama.— Morrow  v.  Wood  (1876) 
56  Ala.  1. 


Arkansas.  —  Briggs  v.  Manning 
(1906)  80  Ark.  304,  97  S.  W.  289. 

Kentucky. — Anderson  v.  Thompson 
(1873)  10  Bush,  132. 

Minnesota. — State  v.  Young  (1877) 
23  Minn.  551;  Redwood  County  v. 
Tower  (1881)  28  Minn.  45,  8  N.  W. 
907;  Swift  County  v.  Knudson  (1898) 
71  Minn.  461,  74  N.  W.  158. 

Mississippi.— State  v.  Felton  (1882) 
59  Miss.  402. 
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Missouri.  —  State  use  of  Maries 
County  V.  Johnson  (1874)  55  Mo.  90. 

North  Carolina. — Crumpler  v.  Gov- 
ernor (1826)  12  N.  C.  (1  Dev.  L.)  52; 
Governor  v.  Matlock  (1827)  12  N.  C. 
(1  Dev.  L.)  214. 

Texas.— Broad  v.  Paris  (1886)  66 
Tex.  119,  18  S.  W.  342;  Kempner  v. 
Galveston  County  (1889)  73  Tex.  216, 
11  S.  W.  188;  Connor  v.  Zachry  (1909) 
54  Tex.  Civ.  App.  188,  115  S.  W.  867, 
117  S.  W.  177. 

West  Virginia. — Board  of  Education 
V.  Rader  (1896)  42  W.  Va.  178,  24  S. 
E.  680. 

Wisconsin. — Milwaukee  County  v. 
Ehlers  (1878)  45  Wis.  281;  Milwaukee 
County  V.  Pabst  (1888)  70  Wis.  352,  35 
N.  W.  337. 

"It  is  manifest  that  the  performance 
of  the  special  duty  is  protected  by  the 
special  bond  required  by  the  statute 
which  imposes  it,  while  the  general 
duty  is  protected  by  the  general  bond." 
State  V.  Felton  (Miss.)  supra. 

"The  general  rule  is  that  where  an 
officer  is  required  to  perform  a  duty 
which  is  special  in  its  nature,  and  he 
is  required  to  give  a  special  bond  for 
the  faithful  performance  of  such  duty, 
in  the  absence  of  any  declaration  that 
the  general  bondsmen  shall  also  be  lia- 
ble, no  such  liability  attaches."  Mil- 
waukee County  v.  Ehlers  (Wis.)  su- 
pra. 

Where  there  is  no  provision  made 
by  the  legislature  requiring  an  officer 
to  furnish  a  special  bond  for  the  safe- 
keeping of  a  particular  fund,  the  se- 
curities on  his  general  bond  are  liable 
for  a  loss  occurring  to  that  fund, 
though  he  does  in  fact  give  a  special 
bond  covering  that  fund.  See  the  re- 
ported case  (Bath  v.  McBbioe,  ante, 
1428). 

Illustrations. 

In  Morrow  v.  Wood  (Ala.)  supra,  it 
was  held  that  the  sureties  on  the  gen- 
eral bond  of  a  treasurer  were  not  lia- 
ble for  the  loss  of  money  belonging  to 
the  school  fund,  where  a  statute  pro- 
vided for  the  giving  of  ^  special  bond 
with  respect  to  this  fund,  although  no 
special  bond  was  given.  It  was  held 
that  the  action  of  the  legislature  in 
providing  for  a  special  bond  for  this 
fund  excluded  the  idea  that  the  sure- 


ties on  the  general  bond  should  remain 
liable. 

In  Briggs  v.  Manning  (Ark.)  supra, 
it  was  held  that  where  a  sheriff  had 
given  a  bond  to  cover  money  received 
as  publip  administrator,  as  required  by 
statute,  the  sureties  on  his  general 
bond  could  not  be  held  liable  for  a 
deficiency  occurring  in  this  fund. 
"Such  bond,  when  filed,  is  like  a  special 
fund  set  apart  for  their  protection  and 
security,  and,  in  order  to  fully  answer 
its  purpose,  the  sureties  thereon  must 
be  primarily  liable  for  any  losses  re- 
sulting from  a  failure  to  comply  with 
its  conditions;  otherwise,  it  might  be 
entirely  useless  and  unnecessaiy." 

In  Anderson  v.  Thompson  (Ky.)  su- 
pra, it  was  held  that  the  sureties  on 
the  general  bond  of  a  sheriff  were  not 
liable  for  a  failure  of  the  sheriff  to  ac- 
count for  money  collected  as  a  "rail- 
road tax/'  as  this  fund  was  protected 
by  a  special  bond  provided  for  by  stat- 
ute (§  3,  art.  2,  chap.  26,  Revised  Stat- 
utes). The  sureties  on  the  special 
bond  would  alone  be  liable  for  a  de- 
fault in  respect  to  this  fund,  as  the 
bond  they  had  executed  contained  a 
covenant  to  that  ^ect. 

In  State  v.  Young  (1877)  23  Minn. 
551,  the  sureties  on  a  general  bond  of 
a  county  treasurer  were  held  not  to  be 
liable  for  the  loss  of  money  belonging 
to  a  school  fund  of  which  the  treasurer 
had  charge,  as  a  statute  provided  that 
a  special  bond  should  be  furnished  to 
cover  this  fund,  and  in  respect  to  this 
fund, the  treasurer  was  acting  beyond 
and  outside  of  the  scope  of  the  gen- 
eral bond.  He  really  held  two  offices, 
one  being  county  treasurer,  and  the 
other  custodian  of  the  money  received 
for  the  purchase  of  school  and  univer- 
sity lands. 

In  Redwood  County  v.  Tower  (1881) 
28  Minn.  45,  8  N.  W.  907,  it  was  held, 
following  State  v.  Young  (Minn.)  su- 
pra, that  a  county  treasurer  was  not 
liable  on  his  general  bond  for  a  loss 
of  money  received  by  him  as  the  result 
of  sales  of  school  and  university  lands, 
as  this  fund  was  covered  by  a  special 
bond  given  by  the  treasurer  for  that 
purpose. 

In  Swift  County  v.  Knudson  (1898) 
71  Minn.  461,  74  N.  W.  158,  it  was  held 
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that  the  sureties  of  a  county  treasurer 
on  his  general  bond  could  not  be  held 
liable  for  a  loss  of  money  collected  by 
him  from  the  sale  of  school,  university, 
or  public  lands,  as  this  liability  was 
covered  by  a  special  bond,  and  only 
the  sureties  on  that  bond  could  be 
held. 

In  State  v.  Felton  (1882)  59  Miss. 
402,  it  was  held  that  where  a  county 
treasurer  was  by  law  required  to  give 
two  bonds,  one  a  general  bond  cover- 
ing his  duties  generally,  and  the  other 
a  special  bond  for  the  protection  of  a 
school  fund,  the  sureties  on  the  gen- 
eral bond  could  not  be  held  liable  for 
a  default  by  the  county  treasurer  in 
relation  to  the  school  fund. 

In  State  use  of  Maries  County  v. 
Johnson  (1874)  55  Mo.  80,  it  was  held 
that  sureties  on  the  general  bond  of  a 
county  treasurer  wete  not  liable  for  a 
loss  of  schctol  funds,  as  to  which  a  spe- 
cial bond  was  required  by  law  to  be  ex- 
ecuted. "The  sureties  on  the  general 
bond  are  only  held  for  his  duties  as 
county  treasurer  proper,  and  not  for 
the  special  duties  imposed  on  him  by 
the  School  Law,  for  which  a  separate 
and  (^stinct  bond  is  required." 

In  Crumpler  v.  Governor  (1826)  12 
N.  e.  (1  Dev.  L.)  52,  it  was  held  that 
a  sheriff  was  not  liable  on  a  bond  giv- 
en for  the  performance  of  his  general 
duties  as  sheriff  for  a  loss  of  county 
taxes,  for  which  a  special  bond  had 
been  given.  Each  bond,  the  court  said, 
must  be  limited  to  the  specific  pur- 
pose for  which  it  was  given. 

In  Governor  v.  Matlock  (1827)  12 
N.  C.  (1  Dev.  L.)  214,  it  was  held  that 
the  sureties  on  the  general  bond  of  a 
sheriff  were  not  liable  for  a  loss  of 
money  collected  as  taxes,  where  that 
fund  was  covered  by  a  special  bond. 

In  Broad  v.  Paris  (1886)  66  Tex. 
119,  18  S.  W.  342,  it  appeared  that  a 
city  treasurer  had  defaulted  in  his  ac^ 
counts,  and  suit  was  brought  on  his 
general  bond  against  the  sureties,  who 
set  up  as  a  defense  that  the  defalca- 
tions were  out  of  the  school  fund,  and 
that  they  were,  therefore,  not  liable, 
as  the  law  (art.  3791  of  the  Revised 
Statutes)  required  that  a  special  bond 
should  be  executed  to  cover  the  school 


fund.  It  was  held  that  the  sureties  on 
the  general  bond  could  not  be  held  lia- 
ble for  a  defalcation  from  the  special 
fund. 

In  Kempner  v.  Galveston  County 
(1889)  73  Tex.  216,  11  S.  W.  188,  the 
statut.  under  consideration  required 
the  county  treasurer  to  give  two  bonds, 
one  a  general  bond  intended  to  secure 
the  performance  of  all  his  duties  ex- 
cept those  relating  to  the  available 
school  fund,  the  other  to  secure  only 
the  safe-keeping  and  faithful  disburse- 
ment of  this  fund.  It  was  held  that 
the  sureties  on  the  general  bond  were 
liable  for  the  acts  of  the  county  treas- 
urer as  to  his  general  duties,  and  also 
as  to  those  involving  the  nonavailable 
or  permanent  school  fund. 

In  Connor  v.  Zachry  (1909)  54  Tex. 
Civ.  App.  188,  115  S.  W.  867,  117  S.  W. 
177,  it  appeared  that  a  cdunty  treas- 
urer was  required  by  law  to  give  two 
bonds,  one  a  general,  bond  for  the 
faithful  performance  of  his  duties  as 
county  treasurer,  and  the  other  a  spec- 
ial bond  to  secure  the  safe-keeping  of 
the  school  fund.  It  was  held,  in  an  ac- 
tion on  the  general  bond,  that  the 
county  treasurer  and  his  sureties  were 
not  liable  for  a  loss  sustained  to  the 
school  fund. 

In  Board  of  Education  v.  Rader 
(1896)  42  W.  Va.  178,  24  S.  E.  688,  it 
was  held  that  the  sureties  on  the  gen- 
eral bond  of  a  sheriff  were  not  liable 
for  a  loss  of  money  belonging  to  the 
school  fund,  as  this  fund  was  protect- 
ed by  a  special  bond,  as  provided  by 
statute. 

In  Milwaukee  County  v.  Ehlers 
(1878)  46  Wis.  281,  it  appeared  that  a 
county  treasurer  had  misappropriated 
money  belonging  to  a  fund  set  aside 
for  the  purpose  of  building  a  court- 
house. A  statute  required  that  a 
special  bond  should  be  given  for  the 
faithful  performance  of  the  treasur- 
er's duties  in  respect  to  this  fund.  It 
was  accordingly  held  that  the  sure- 
ties on  the  general  bond  were  not  lia- 
ble for  a  loss  of  money  belonging  to 
the  courthouse  fund.  See  to  the  same 
effect  Milwaukee  County  v.  Pabst 
(1888)  70  Wis.  362,  86  N.  W.  337. 

B.  F.  D. 
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HART-PARR  COMPANY,  Plflf.  in  Err., 

V. 

JOSEPH  T.  DUNCAN. 


Oklahonia  Supreme  Courts' April  16,  1919, 

(—  Okla.  — ,  181  Pac.  288.) 

Sale  —  divisible  contract. 

1.  Where  in  a  single  contract  an  oil  tractor  engine  and  gang  plows,  each 
represented  to  be  perfectly  suited  to  the  other,  are  purchased  together 
from  the  same  company  at  the  same  time  and  for  the  specific  purpose  of 
plowing,  in  such  case  the  fact  that  the  engine  is  supplied  by  the  selling 
company  from  its  house  in  one  state  and  the  plows  from  its  house  in 
another  state,  and  the  fact  that  they  are  ordered  on  separate  order  blanks 
and  separate  notes  given  for  each,  do  not  render  the  contract  divisible,  in 
the  absence  of  other  evidence  that  it  was  the  intention  of  the  parties  that 
it  should  be  divisible. 

[See  note  on  this  question  beginning  on  page  1442.] 


—  warranty   —   notice   —   condition 
precedent. 

2.  Where  a  traction  engine  is  pur- 
chased under  contract  warranting  the 
engine  to  do  certain  work,  and  the  con- 
tract contains  the  further  provision 
that  if,  inside  of  six  days  from  the  date 
of  its  first  use,  it  shall  fail  to  fill  the 
warranty,  .  .  .  notice  shall  be  given 
the  seller  of  the  defects  and  a  reasour 
able  time  given  the  seller  to  remedy  the 
defects,  and  the  further  provision  that 
''the  use  of  such  engine  after  the  ex- 
piration of  six  days  shall  be  conclusive 
evidence  of  the  acceptance  of  same  by 
the  purchaser,"  held,  that  such  a  provi- 
sion does  not  constitute  a  condition  pre- 
cedent to  the  purchaser's  right  to  a  re- 
scission where  the  holding  and  use  of 
such  engine  after  the  six  days  has  been 
at  the  instance  and  request  of  the  seller 
and  for  the  benefit  of  the  seller.* 

[See  24  R.  C.  L.  p.  293.] 

Trial  —  instructions  —  correctness. 

3.  (a)  Requested  instructions  ex- 
amined, and  held  to  not  state  the  law 
applicable  to  the  issues  involved. 

(b)  Where  a  failure  by  a  purchaser 
to  make  tender  within  the  time  pro- 
vided for  in  a  contract  is  the  result  of 
the  request  of  the  seller,  and  where 
such  delay  is  due  to  the  fault  of  'the 
seller,  and  due  to  no  fault  of  the  pur- 
chaser, it  is  not  error  for  the  court  to 
refuse  to  submit  to  the  jury  the  ques- 

Headnotes  by  Harrison,  J. 


tion   whether  tender  has   been   made 
within  a  reasonable  time. 

[See  14  R.  G.  L.  p.  784,  and  24  R.  C. 
L.  p.  289.] 

—  refusal  to  submit  immaterial  ques- 
tions. 

4.  (a)  Instructions  of  the  conpt  ex- 
amined, and  held  to  substantially  state 
the  law  applicable  to  the  facts  and  is- 
sues in  the  case. 

(b)  Where  a  contract  of  purchase  of 
an  oil  traction  engine  contains  war- 
ranty that  "the  engine  will  develop  cer- 
tain horse  power,"  and  also  a  warranty 
that  'the  oil-cooling  device  will  keep 
the  cylinders  sufiiciently  cooled  for  the 
successful  operation  of  the  engine," 
and  it  appears  from  the  evidence  that 
the  failure  of  the  engine  to  do  satis- 
factory work  is  due  wholly  to  the  de- 
fects in  the  cooling  device,  it  is  imma- 
terial in  such  case  whether  the  engine 
develops  the  horse  power  it  is  warrant- 
ed to  develop,  and  in  such  case  it  is 
not  error  for  the  court  to  refuse  to 
submit  the  question  of  fact  to  the  jury 
whether  the  engine  will  dev^op  the 
horse  power  it  was  warranted  to  devel- 
op. 

[See  2  R.  G.  L.  261,  and  14  R.  C.  L. 
783.] 

Sale  —  breach  of  warranty  —  dam- 


5.  Where  an  engine  is  purchased  un- 
der warranty  that  it  will  do  certain 
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work,  knd,  relying  upon  such  warranty, 
the  purchaser  executes  his  promissory 
notes  in  payment  thereof,  and  such 
warranty  is  breached  by  the  seller,  and 
the  purchaser  seeks  a  rescission  of  the 


181  Pac.  $88,) 

contract  because  of  the  breach,  he  will 
not  be  denied  the  right  also  to  recover 
the  actual  damages  he  has  sustained  by 
reason  of  the  breach. 
[See  24  R.  C.  L.  256.] 


Error  to  the  District  Court  for  Tillman  County  (Wilson,  Jr.,  J.)  to 
review  a  judgment  in  favor  of  defendant  on  his  counterclaim,  and  an  order 
overruling  a  motion  for  new  trial,  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  certain  promissory  notes.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Mounts  &  Davis,  Chester  L     Northwestern  Dairy  Co.  55  Wash.  665, 


Long,  and  Austin  M.  Cowan,  for  plain* 
tiff  in  error: 

Where  machinery  or  any  property  is 
bought  under  a  written  contract,  and 
the  manner  by  which  the  sale  may  be 
i^scinded  is  provided  in  the  contract, 
the  vendee  is  bound  to  comply  with  the 
terms  of  said  contract  or  show  a  waiver 
of  the  provisions  by  the  vendor. 

Miller  v.  Mickel,  9  Colo.  331.  21  Pac. 
240,  15  Mor.  Min.  Rep.  355;  Merriman 
V.  Ansehnent,  86  Minn.  6,  89  N.  W. 
1125;  Rowell  v.  Oleson,  32  Minn.  288, 
20  N.  W.  227;  Updegrove  v.  Gould  Bal- 
ance Valve  Co.  57  Okla.  245,  156  Pac. 
684;  Hope  v.  Peck,  38  Okla.  531,  134 
Pac.  33;  Scott  v.  Vulcan  Iron  Works 
Co.  31  Okla.  344,  122  Pac.  186 ;  King  v. 
Towsley,  64  Iowa,  75,  19  N.  W.  859; 
Dwelling-House  Ins.  Co.  v.  Johnson, 
47  Kan.  1,  27  Pac.  100. 

Before  a  party  is  entitled  to  rescind 
a  contract  he  must,  upon  the  discovery 
of  the  fraud  or  breach  of  warranty, 
within  a  reasonable  time,  restore  to  the 
other  party  everything  of  value  that  he 
has  received  therefrom,  or  must  offer 
to  restore  the  same. 

Robinson  v.  Roberts,  20  Okla.  787,  95 
Pac.  246;  Spaulding  Mfg.  Co.  v.  Holi- 
day, 32  Okla.  823,  124  Pac.  35. 

When  a  contract  has  been  entered  in- 
to, and  the  manner  of  rescinding  is  pro- 
vided in  said  contract,  the  remedy  pro- 
vided is  an  exclusive  one  and  must  be 
followed  by  the  parties  thereto. 

Scott  V.  Vulcan  Iron  Works  Co.  31 
Okla.  344,  122  Pac.  186:  King  v.  Tows- 
ley,  64  Iowa,  75, 19  N.  W.  859. 

Failing  to  notify  plaintiff  that  the 
engine  failed  to  fulfil  the  warranty, 
and  retaining  the  engine  after  six  days' 
use,  defendant  was  bound  to  accept  the 
same,  and  thereby  waived  all  damages 
against  the  company. 

Minnesota  Thresher  Mfg.  Co.  v.  Lin- 
coln, 4  N.  D.  410,  61  N.  W.  145;  Mur- 
phy V.  Russell,  8  Idaho,  133,  67  Pac. 
421 ;  Purneaux  v.  Esterly,  86  Kan.  539, 
13   Pac.   824;    Fred   W.   Wolf   Co.   v. 


104  Pac.  1123 ;  C.  Aultman  &  Co.  v.  Mc- 
Kinney,  —  Tex.  Civ.  App.  — ,  26  S.  W. 
267;  Thomas  Mfg.  Co.  v.  Griffin,  16 
Tex.  Civ.  App.  188,  40  S.  W.  755;  J.  I. 
Case  Threshing  Mach.  Co.  v.  Hall,  32 
Tex.  Civ.  App.  214,  73  S.  W.  835. 

Having  once  elected  to  sue  for  dam- 
ages for  breach  of  warranty,  defendant 
could  not  afterwards  change  his  posi- 
tion and  seek  to  rescind. 

Luger  Furniture  Co.  v.  Street,  6 
Okla.  312,  50  Pac.  125;  Blake-Ruther- 
ford Farms  Co.  v.  Holt  Mfg.  Co.  70 
Wash.  192,  126  Pac.  418;  Robb  v.  Vos, 
155  U.  S.  13,  39  L.  ed.  52,  15  Sup.  Ct. 
Rep.  4 ;  Sweet  v.  Montpelier  Sav.  Bank 
&  T.  Co.  69  Kan.  641,  77  Pac.  538 ;  Kan- 
sas City  Live  Stock  Commission  Co.  v. 
Bank  of  Hamlin,  79  Kan.  763,  24  L.R.A. 
(N.S.)  490,  101  Pac.  617,  17  Ann.  Cas. 
956. 

Even  though  the  purchase  was  cov- 
ered by  the  contract,  yet  where  sepa- 
rate prices  are  given,  the  contract  is  di- 
visible, and  a  rescission  of  part  of  the 
divisible  contract  does  not  entitle  the 
defendant  to  rescission  as  to  the  other. 

Aultman  &  T.  Co.  v.  Lawson,  100 
Iowa,  569,  69  N.  W.  865 ;  Nichols  &  S. 
Co.  V.  Wiedmann,  72  Minn.  344,  75  N. 
W.  208,  76  N.  W.  41 ;  Nichols  &  S.  Co. 
V.  Chase,  103  Wis.  570,  79  N.  W.  772; 
Westbrook  v.  Reeves,  133  Iowa,  655, 
111  N.  W.  11;  Northwest  Thresher  Co. 
V.  Mehlhoff,  23  g.  D.  476, 122  N.  W.  428. 

Messrs.  Wilson  &  Roe,  for  defend- 
ant in  error: 

Even  if  defendant  had  made  such 
an  election  as  would  estop  him  to  ask 
a  rescission,  plaintiff,  in  order  to  take 
advantage  of  same,  would  have  had  to 
plead  such  an  estoppel  as  an  affirmative 
issue. 

Fidelity  Mut.  L.  Ins.  Co.  v.  Dean,  57 
Okla.  84,  156  Pac.  304;  Blakemore  v. 
Johnson,  24  Okla.  544,  103  Pac.  554; 
CooDer  V.  Flesner,  24  Okla.  47,  2^ 
L.R;A.(N.S.)  1180,  103  Pac.  1016,  2* 
Ann.  Cas.  29 ;  Tonkawa  Mill.  Co.  v.  Ton- 
kawa,  15  Okla.  672,  83  Pac.  915. 
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When  the  tender  or  performance  of 
an  act  is  necessary  to  the  establish- 
ment of  any  rifirht  against  another 
party,  such  tender  or  offer  to  perform 
is  waived  or  becomes  unnecessary  when 
it  is  reasonably  certain  that  the  offer 
will  be  refused. 

Young  V.  Blackert,  51  Okla.  285,  151 
Pac.  1057;  Barber  Medicine  Co.  v. 
Bradley,  48  Okla.  82,  150  Pac  127; 
Rawlings  v.  Ufer,  —  Okla.  — ,  161  Pac. 
183;  St.  Louis  &  S.  F.  R.  Co.  v.  Rich- 
ards, 23  Okla.  256,  23  L.R.A.(N.S.) 
1032,  102  Pac.  92;  Creek  Land  &  Im- 
prov.  Co.  V.  Davis,  28  Okla.  579,  115 
Pac.  468;  Hills  v.  National  Albany 
Exch.  Bank,  105  U.  S.  319,  26  L.  ed. 
1052. 

Whether  defendant  acted  within  rea- 
sonable time  in  notifying  plaintiff  of 
the  fact  that  he  would  not  accept  the 
machinery,  and  that  it  was  at  the  plain- 
tiff's disposal,  was,  under  the  circum- 
stances of  the  case,  a  question  of  law 
for  the  court. 

Barber  Medicine  Co.  v.  Bradley,  48 
Okla.  82,  150  Pac.  127;  Couch  v. 
O'Brien,  41  Okla.  76,  136  Pac.  1088; 
Luger  Furniture  Co.  v.  Street,  6  Okla. 
312,  50  Pac.  125. 

Although  the  terms  of  a  written  ob- 
ligation, assumed  to  be  valid,  cannot  be 
varied  by  parol,  it  may  be  shown  by 
parol  what  caused  the  party  thus  to 
obligate  himself,  and  thereby  test  the 
question  whether  he  is  legally  bound, 
as  the  writing  imports,  or  whether  he 
is  by  any  cause  wholly  or  partially 
freed  from  any  liability  thereon. 

Rice  V.  Rice,  101  Kan.  20,  165  Pac. 
799;  Mt.  Hope  Nurseries  Co.  v.  Jack- 
son, 36  Okla.  273,  45  L.R.A.(N.S.)  243, 
128  Pac.  250;  Port  Huron  Mach.  Co.  v. 
Davis,  —  Iowa,  — ,  162  N.  W.  228. 

The  covenants  of  an  entire  contract 
are,  of  course,  material  and  dependent, 
and  covenants  are  to  be  considered  de- 
pendent or  independent,  according  to 
the  intention  of  tiie  parties. 

Davidson  v.  Gaskill,  32  Okla.  40,  38 
L.R.A.(N.S.)  692,  121  Pac.  649;  Dun 
V.  T.  J.  Cannon  Co.  51  Okla.  382,  151 
Pac.  1167;  Meek  v.  Daugherty,  21  Okla. 
859,  97  Pac.  557. 

Harrison,  J.,  delivered  the  opin- 
ion of  the  court : 

The  governing  facts  in  this  case 
are  that  in.  June,  1914,  plaintiff  in 
error,  the  Hart-Parr  Company,  a 
f  corporation  of  Charles  City,  lov^a, 
sold  to  defendant  in  error,  Joseph 
T.  Duncan,  a  certain  40  horse  pow- 


er oil  tractor  engine  and  tvvo  six- 
furrow  disc  plows,  taking  in  pay- 
ment Duncan's  five  promissory 
notes,  aggregating  $2,785,  secured 
by  mortgage  on  the  engine  and 
plows. 

The  engine  was  warranted  to  do 
good  work,  but  would  not  do  so,  and 
could  not  be  made  to  do  so.  Duncan 
notified  the  Hart-Parr  Company  of 
such  fact,  and  refused  to  pay  the 
notes  because  of  the  worthlessness 
of  the  engine,  whereupon  the  Hart- 
Parr  Company  brought  suit  on  the 
notes.  Duncan  answered,  denying 
liability  on  the  notes  because  of 
breach  of  warranty  by  the  com- 
pany, and  also  asked  for  affirmatite 
relief  in  damages  alleged  to  have 
been  caused  by  the  company  in  sell- 
ing him  a  defective  engine. 

The  company  replied  to  Duncan's 
answer,  and  the  case  was  tried  up- 
on the  issues  thus  formed,  resulting 
in  a  verdict  and  judgrment  releasing 
Duncan  from  liability  on  the  notes, 
and  giving  him  damages  in  the  sum 
of  $294.68,  the  amount  paid  by  him 
for  freight  on  the  engine. 

From  such  judgment  and  order 
overruling  motion  for  new  trial  the 
Hart-Parr  Company  appeals  upon 
15  specific  assignments  of  errors, 
including  the  assignment  that  the 
court  erred  in  overruling  motion  for 
new  trial,  which  motion  itself  con- 
tained 14  grounds  for  a  new  trial. 

The  entire  assignment  of  erron, 
however,  is  presented  and  argued  in 
the  plaintiff  in  error's  brief  under 
the  following  topics: 

(1)  The  question  of  tender. 

(2)  A  refusal  to  give  requested 
instructions. 

(3)  Errors  in  the  instructions 
given  by  the  court. 

(4)  The  defendant  not  entitled 
to  rescind. 

(5)  Errors  in  the  verdict  and 
judgment  in  releasing  defendant 
from  liability  on  the  notes  given  for 
the  plows. 

Under  the  first  proposition  it  is 
contended  by  plaintiff  in  error  that 
the  defendant  had  not  complied 
with  the  provision  of  the  contract 
as  to  tender  of  the  engine,  and  was 
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^therefore  not  entitled  to  a  rescis- 
sion of  the  contract.  The  contract 
in  question  consisted  of  a  printed 
order  furnished  by  the  company, 
which  Duncan  had  signed  and  sent 
in  to  the  company  for  the  shipment 
of  the  engine  and  plows,  which  or- 
der was  made  subject  to  the  war- 
ranties contained  therein. 

Among  the  provisions  of  war- 
ranty was  the  provision  that  the 
engine  would  develop  certain  horse 
power;  also  the  provision  that  the 
oil-cooling  device  would  keep  the 
cylinders  sufficiently  cooled  for 
the  successful  operation  of  the  en- 
gine; and  the  further  provision 
that: 

''If  inside  of  six  days  from  the 
date  of  its  first  use  it  shall  fail  t# 
fill  the  warranty  with  respect  to  the 
development  of  power,  notice  shall 
be  given  the  Hart-Parr  Company 
at  their  office  at  Charles  City,  Iowa, 
by  registered  letter  or  telegram, 
stating  particularly  wherein  it  fails 
to  fill  the  warranty,  and  reasonable 
time  given  said  company  to  send  a 
competent  person  to  remedy  the  de- 
fects, if  any  there  T)e ;  the  purchas- 
ers rendering  necessary  and  friend- 
ly assistance.  If  the  engine  cannot 
be  made  to  develop  the  guaranteed 
power,  it  shall  be  returned  by  the 
purchasers  free  of  charge  to  the 
shipping  point  where  received,  and 
the  payments  made  will  be  refund- 
ed, and  no  further  claim  is  to  be 
made  on  the  company. 

"If  the  purchasers  fail  to  make 
the  engine  do  satisfactory  work 
through  improper  management,  in- 
efficient operators,  or  neglect  to  ob-^ 
serve  the  printed  or  written  direc-' 
tions  of  the  manufacturers,  then 
the  purchasers  are  to  keep  the  en- 
gine, also  to  pay  all  necessary  ex- 
penses incurred  by  any  man  sent  at 
their  request  to  put  the  engine  in 
condition  for  successful  operation. 

"It  is  further  mutually  under- 
stood and  agreed  that  the  use  of 
said  engine  after  the  expiration  of 
the  six  days  named  in  the  above 
warranty  shall  be  conclusive  evi- 
dence of  the  acceptance  of  the  same, 
and  full  satisfaction  to  the  under- 
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signed,  who  agrees  thereafter  to 
make  no  other  claim  on  the  Hart- 
Parr  Company.    ..." 

The  company  contends  that  the 
defendant,  by  keeping  the  engine 
more  than  six  days  after  he  had  re- 
ceived it,  and  by  not  returning  it  at 
the  end  of  six  days,  had  not  com- 
plied with  the  conditions  precedent 
to  his  right  to  rescission,  and  was 
not  in  position  to  ask  for  a  rescis- 
sion. 

A  number  of  cases  are  cited  in 
support  of  this  contention,  among 
which  are  several  Oklahoma  cases 
as  well  as  cases  from  other  states  in 
support  of  the  general  rule: 
"Where  a  contract  of  sale  is  coupled 
with  an  express  warranty  which 
stipulates  the  course  to  be  pursued 
by  the  purchaser  in  the  event  the 
warranty  fails,  such  stipulation 
must  be  followed  by  the  purchaser 
in  order  to  enforce  the  warranty." 

But  the  above  rule  is  not  appli- 
cable to  the  facts  in  this  case.  The 
testimony  discloses  that  this  engine 
was  brought  to  Duncan's  place 
about  the  18th  day  of  June  and  put 
to  work  by  one  of  the  Hart-Parr 
Company's  experts,  but  failed  to  do 
good  work  from  the  very  begin- 
ning ;  that  the  first  expert  remained 
with  the  engine  from  about  June 
18th  until  about  June  27th,  the  en- 
gine from  the  beginning  and  at  all 
times  failing  to  give  satisfactioii. 
After  the  first  expert  left,  Duncan 
called  up  the  company  and  informed 
them  that  the  engine  was  not  work- 
ing satisfactorily,  and  was  request- 
ed by  the  company  to  try  to  get 
along  vnth  it  Until  they  could  get  a 
man;  that  they  had  no  available 
man  at  that  time,  but  would  send 
one  as  soon  as  possible.  The  man 
came  in  about  a  week,  and  other 
men  came  later ;  and  they  continued 
to  try  to  make  the  engine  run  until 
about  the  26th  of  September,  hav- 
ing spent  more  than  two  months  in 
a  vain  endeavor  to  make  it  work, 
and  all  this  delay  at  the  instance 
and  request  of  the  company. 

The  company's  expert  set  up  the 
engine  on  the  18th  of  June,  and  con- 
tinued from  then  until  the  27th  day 
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of  June  trying  to  m|ike  it  run,  but 
he  could  not  make  it  do  satisfactory 
work,  and,  when  the  company  was 
informed  of  this  fact,  it  requested 
Duncan  to  get  along  with  it  until 
another  expert  could  be  sent.  Thus 
the  failure  to  return  the  engine  ac- 
cording to  the  stipulation  relied 
upon  by  the  company  was  brought 
about  at  the  instance  and  request  of 
the  company  and  for  the  benefit  of 
the  company.  In  fact,  it  appears 
from  this  testimony  that  all  the  de- 
lay in  failing  to  return  the  engine 
and  ask  for  a  rescission  of  the  con- 
tract was  at  the  request  of  the  com- 
pany and  for  the  benefit  of  the 
company.  The  company  continued 
to  send  experts  to  try  to  make  the 
engine  do  satisfactory  work  for  a 
period  of  over  two  months,  which 
delay  was  of  no  benefit  whatever  to 
Duncan.  In  fact,  as  the  testimony 
shovels,  Duncan  was  materially  dam- 
aged by  reason  of  the  delay.  The 
company  was  getting  all  the  benefit 
of  the  delay  in  the  hope  of  ulti- 
mately making  this  engine  -do  the 
work  instead  of  having  to  take  it 
black  or  replace  it  with  another  en- 
gine. 

Under  these  circumstances  there 
is  no   rule   of   law,   at  least   none 

saie-w«rr««ty  recognizcd  by  this 
— noticc-^oudi-     court,    that    would 

tton  precedent.       ^^^^       Duncan       the 

benefit  of  the  provision  of  war- 
ranty, and  force  him  to  take  a 
worthless  engine  and  pay  $2,785 
for  it. 

It  is  contended  also  that  no  suf- 
ficient tender  was  made  by  Duncan. 
This  contention  is  not  supported  by 
the  evidence.  Even  if  a  formal 
tender  was  material,  such  conten- 
tion is  not  sustained  by  the  evi- 
dence. 

Plaintiff  in  error  lays  great  stress 
upon  the  fact  that  the  engine  at  the 
time  suit  was  brought  was  upon 
Duncan's  premises  and  in  his  pos- 
session, and  that  the  provision  in 
the  contract  was  that  the  engine 
should  be  returned  to  the  railroad 
station  at  HoUister.  But  the  testi- 
mony is  that  from  the  beginning 
the  company    had  knowledge  that 


the  engine  was  defective,  and  that 
from  the  18th  of  June  to  the  26th 
day  of  September  this  defective  en- 
gine had  been  kept  by  Duncan  to 
Duncan's  material  detriment,  in 
order  to  give  the  company  oppor- 
tunity to  make  the  engine  work,  if 
it  could  be  made  to  do  so,  and  that 
at  the  end  of  this  time  Duncan, 
having  become  thoroughly  satisfied 
that  the  engine  was  absolutely 
worthless  and  could  not  possibly  be 
made  to  do  satisfactory  work,  re- 
fused to  grant  any  further  delay, 
and  notified  the  company  that  the 
engine  was  there ;  that  it  was  out  in 
his  field;  that  he  was  ready  at  any 
time  to  deliver  it  at  Hollister,  and 
would  do  so  upon  the  surrender  by 
tlie  company  of  his  notes.  This  the 
company  refused  to  do.  Under 
these  circumstance^  Duncan  was 
not  required  to  re-  Tri^,_ 
turn  the  engine  at  in.trmction.- 
the  station  at  which  ^^"••^*»*-- 
it  had  been  received,  knowing  that 
the  company  would  not  receive  it 
and  had  failed  and  refused  to  re- 
turn his  notes.  See  Young  v.  Black- 
ert,  51  Okla.  285,  151  Pac.  1057; 
Barber  Medicine  Co.  v.  Bradley,  48 
Okla.  82,  150  Pac.  127;  Rawlings  v. 
Ufer,  —  Okla.  — ,  161  Pac.  183; 
also  J.  I.  Case  Threshing  Mach.  Co. 
V.  Huber,  160  Mich.  92,  32  L.R.A. 
(N.S.)  212,  125  N.  W.  66. 

Second  proposition.  Under  this 
proposition  plaintiff  in  error  con- 
tends that  the  court  erred  in  refus- 
ing to  give  requested  instructions  U 
2,  3,  and  4  requested  by  the  com- 
pany. Under  the  evidence  in  this 
case  the  requested  instructions 
were  properly  refused  by  the  court 
for  the  reason  that  they  did  not 
state  the  law  applicable  to  the  facts 
in  the  case.  The  requested  instruc- 
tions referred  to  are  drawn  upon 
the  theory  that  the  failure  of  Dun- 
can to  return  the  engine  after  hav- 
ing used  it  six  days,  as  stipulated  in 
the  order,  was  due  to  Duncan's 
fault,  when  as  a  matter  of  fact  it 
appears  from  the  record  that  Dun- 
can's failure  to  return  it  at  the  end 
of  six  days'  use,  and  the  prolonged 
delay  in  asking  to  be  released  from 
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his  notes,  were  due  to  the  fault  of 
the  company. 

It  is  also  contended  that  the  court 
erred  in  refusing  to  submit  to  the 
jury  the  question  whether  or  not 
tender  had  been  made  within  a  rea- 
sonable time.  This  contention  like* 
wise  is  based  upon  the  theory  that 
the  delay  in  making  tender  within 
the  time  prescribed  in  the  contract 
was  due  to  the  fault  of  Duncan, 
which  failure,  as  we  have  hereto- 
fore  observed,  cannot  be  sustained 
under  the  record. 

Third  proposition.  Under  the 
third  proposition  it  is  contended 
that  the  court  erred  in  its  instruc- 
tions to  the  jury.  The  argument  in 
this  regard  is  based  partly  upon 
two  theories:  One,  that  Duncan 
had  failed  to  act  promptly  after  the 
discovery  of  the  defects  or  fraud, 
and  that  the  failure  to  so  act  was 
due  to  his  own  fault ;  and  the  oth^r, 
that  the  court  had  eliminated  from 
the  case  the  question  of  "whether  the 
engine  would  develop  the  horse  pow- 
er provided  for  in  the  warranty," 
and  submitted  to  the  jury  only  one 
question,  "as  to  whether  the  cooling 
device  had  fulfilled  the  conditions  of 
the  warranty."  As  has  already 
been  observed,  the  question  as  to 
whether  Duncan  acted  within  a  rea- 
sonable time  was  not  a  material 
question  in  the  case.  Under  the 
circumstances,  and  under  the  un- 
disputed facts  in  the  case,  it  was 

-Tef«.in  to  ^b-  immaterial  whether 
mit  Immaterial  the  engme  dcvcl- 
ane.tioi...  ^p^^  ^j^^  horse  pow- 

er  it  was  warranted  to  develop  or 
not,  so  long  as  the  cooling  device 
was  so  defective  as  to  render  the 
entire  engine  worthless.  If  the 
cooling  device  had  done  the  part  it 
was  warranted  to  do,  then  tiie  en- 
gine might  have  developed  the 
horse  power  it  was  warranted  to 
develop;  but,  inasmuch  as  the  cool- 
ing device  was  so  defective  that  the 
engine  became  overheated  and  the 
cylinder  warped  and  rendered  use- 
less and  worthless,  it  was  inmia- 
terial,  so  far  as  this  case  is  con- 
cern sd,  whether  it  would  have  de- 
veloped the  horse  power  or  not,  and 
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hence  no  error  to  eliminate  the 
question  of  "horse  power"  and  sub- 
mit to  the  jury  the  question  alone 
"as  to  whether  the  cooling  device 
had  fulfilled  the  warranty."  We 
think  the  instruction  complained  of 
was  a  substantially  correct  state- 
ment of  the  law  applicable  to  the 
issues  involved. 

Fourth  proposition.  Under  this 
proposition  it  is  argued,  citing  a 
number  of  authorities  in  support  of 
such  contention,  that  Duncan,  hav- 
ing elected  to  sue  for  a  breach  of 
warranty,  could  not  thereafter  ask 
for  rescission  of  the  contract,  and 
the  court  erred  in  submitting  the 
case  to  the  jury  on  the  question  of 
rescission.  As  to  whether  this  con- 
tention should  be  sustained  if  plain- 
tiff in  error's  premise  was  correct, 
we  do  not  feel  called  upon  to  de- 
cide ;  but  the  issues  of  fact  present- 
ed by  the  pleadings  were  that  the 
company  brought  this  suit  upon  the 
notes,  and  asked  for  judgment  for 
the  face  value  thereof  with  interest. 

The  defendant  answered,  admit- 
ting the  execution  of  the  notes,  but 
alleging  that  they  were  given  in 
consideration  of  the  machine  and 
engine  involved  here;  that  the  en- 
gine was  worthless,  and  therefore 
the  notes  were  given  for  no  consid- 
eration. These  facts,  if  true,  would 
have  entitled  the  defendant  to  a  re- 
scission of  the  contract.  In  addi- 
tion to  these  facts  the  defendant 
also  alleged  that,  by  reason  of  the 
worthlessness  of  the  engine  and  by 
reason  of  the  fact  that  a  worthless 
engine  had  been  sold  to  him,  he  had 
been  damaged  to  the  extent  of  the 
freight  he  had  paid  on  the  engine, 
which  was  $294,  and  that  he  had 
been  otherwise  damaged  in  his  en- 
deavor to  make  the  engine  work,  in 
different  amounts  that  he  had  paid 
out,  which  sums  would  not  have 
been  necessary  to  pay  out  if  the  en- 
gine had  worked  satisfactorily,  to- 
gether with  other  items  of  damage 
which  he  alleged  he  sustained  by 
reason  of  the  fact  that  the  company 
had  sold  him  an  engine  that  was  of 
no  use  to  him.  There  is  no  incon- 
sistency in  these  causes  of  action. 
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If  the  company  had  sold  Duncan  an 
engine  warranted  to  do  good  work, 
and,  relying  upon  such  warranty, 
Duncan  had  executed  his  promis- 
sory notes,  aggregating  $2,785,  and 
the  engine  should  prove  worthless, 
— prove  to  be  of  no  value  whatever 
to  Duncan,  and  fail  wholly  to  per- 
form the  work  it  was  purchased  to 
do, — ^the  work  it  was  warranted  to 
do, — ^then  upon  proof  of  such  facts 
Duncan  would  be  entitled  to  release 
from  liability  on  the  notes,  and,  in 
addition  to  that,  if  he  had  been  ac^ 
tually  damaged  by  reason  of  fraud 
perpetrated  by  the  company  in  sell- 
ing him  a  worthless  engine,  then 

of  warranty  damage  ho  would  be 
-d«n.afee..  entitled    to  recover 

therefor.  There  is  no  inconsistency 
in  the  two  causes  of  action.  Phil- 
lips V.  Mitchell,  —  Okla.  — ,  172 
Pac.  85. 

Fifth  proposition.  Under  this 
proposition  it  is  argued  that  the 
court  erred  in  overruling  the  mo- 
tion of  plaintiff  for  judgment  in  its 
favor  upon  the  two  notes  for  the 
plows  which  were  purchased  with 
the  engine. 

This  contention  is  based  upon  the 
assumption  that  the  purchase  of 
the  plows  constituted  a  separate 
contract,  and  despite  the  fact  that 
the  plows  and  engine  were  pur- 
chased under  separate  and  distinct 
contract,  the  failure  of  the  engine 
to  come  up  to  the  warranty  did  not 
relieve  the  defendant  from  liability 
on  the  notes  given  for  the  plows, 
lyhich  had  been  purchased  under 
separate  contract. 

Plaintiff  in  error  in  its  brief  says : 
"The  mere  fact  that  the  two  con- 
tracts of  purchase  were  made  at  the 
same  time  and  may  have  been  part 
of  the  same  transaction  does  not 
prevent  the  contracts  from  being 
divisible.  A  separate  price  was  set 
out  for  each,  separate  notes  were 
given  for  each  article,  and  separate 
orders  were  made  for  each.  Even 
though  the  purchase  was  covered 
by  one  contract,  yet,  where  sepa- 
rate prices  are  given,  the  contract  is 
divisible,  and  a  rescission  of  part  of 


the  divisible  contract  does  not  en- 
title the  defendant  to  rescission  as 
to  the  other" — citing  cases  in  sup- 
port of  this  contention. 

But  the  facts  in  the  case  do  not 
support  this  theory.  It  appears 
from  the  record  that  Duncan  wrote 
to  the  Hart-Parr  Company  at 
Charles  City,  Iowa,  telling  them,  in 
substance,  that  he  would  be  in  the 
market  for  an  engine,  and  request- 
ing full  information  as  to  the  kind 
of  an  engine  suitable  to  his  needs, 
and  all  particulars  in  regard  to 
what  the  company  had  called  their 
"free  trial  offer."  In  reply  to  his 
request  Duncan  received  the  follow- 
ing letter  from  the  company  at 
Charles  City,  Iowa,  which  appears 
as  exhibit  A  in  the  record,  to  wit: 

Mr.  Joe  T.  Duncan, 
Route  1, 

Hollister,  Oklahoma. 
Dear  Sir: — 

Your  favor  just  at  hand,  request- 
ing full  particulars  about  our  free 
trial  offer,  and  telling  us  that  you 
are  operating  a  half  section  of  land, 
and  that  you  expect  to  do  some  road 
grading  as  well  as  the  farm  work, 
with  your  tractor. 

The  free  trial  offer  plan  that  has 
been  recently  put  into  force  by  our 
company  makes  it  possible  for  pay- 
ing $1  down  on  the  outfit,  and  also 
leaves  it  up  to  you  to  decide  whether 
or  not  you  can  afford  to  continue 
doing  your  work  with  horses,  and 
do  expensive  farming,  or  whether 
you  want  to  do  cheaper  farming, 
the  Hart-Parr  way. 

We  are  building  our  tractors  in 
several  sizes,  but  for  the  half  sec- 
tion farm  we  recommend  our  27 
BHP  tractor,  and  a  set  of  our  four 
bottom  self  and  half  lift  plows. 

However,  your  conditions  may  be 
unusual,  and  there  may  be  some 
reasons  why  this  tractor  wouldn't 
be  the  best  one  for  your  work,  so 
we  are  asking  you  to  fill  out  the  in- 
closed coupon,  and  mail  it  promptly 
to  our  office  at  Wichita,  ICansas, 
which  office  has  charge  of  all  our 
business  in  your  section.  They  are 
familiar  with  your  farming  condi- 
tions there  and  are  in  position  to 
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•advise  with  you  fully  and  complete- 
ly as  to  which  one  of  our  rigs  you 
ought  to  have  on  your  farm. 

They  will  take  the  matter  up  with 
you  at  once,  and  quote  you  our 
prices  and  terms,  and  explain  to  you 
fully  all  about  tiiis  free  trial  oifer 
plan,  the  plan  that  makes  it  easy  for 
you  to  try  out  a  Hart-Parr  oil  trac- 
tor to  your  own  satisfaction  on  your 
own  farm  and  find  out  whether  or 
not  it  would  do  the  business  for  you. 
We  are. 

Yours  very  truly, 
Sales  Department, 
Hart-Parr  Company, 
By  D.  C.  Hull. 

It  is  observed  that  the  above  let- 
ter plainly  and  definitely  tells  Dun- 
can that  the  Wichita  ofiice  has 
charge  of  all  the  Hart-Parr  business 
in  Duncan's  section  of  the  country, 
and  that  the  Wichita  ofiice  would 
advise  him  as  to  what  was  best 
suited  to  his  needs;  and,  following 
these  instructions  from  the  com- 
pany, Duncan  wrote  the  Wichita  of- 
fice, the  office  which  the  company 
said  had  charge  of  all  its  business  in 
Duncan's  section.  And,  pursuant 
to  Duncan's  letter  to  the  Wichita  of- 
fice, a  Mr.  Thompson  was  sent  by 
the  Wichita  office  to  advise  what  he 
needed  and  to  sell  him  what  he 
needed. 

Under  these  circumstances  Mr. 
Thompson  came  to  Duncan  not 
merely  as  an  agent  with  limited  au- 
thority, but  as  the  authorized  rep- 
resentative of  the  Wichita  house, 
which  had  charge  of  all  the  com- 
pany's business  in  Duncan's  section 
of  the  country.  Hence  any  repre- 
sentations made  by  Thompson  were 
representations  made  by  the  com- 
pany. Thompson  was  the  man 
chosen  by  the  company  and  sent  by 
the  company  to  tell  Duncan  just 
what  he  needed.  The  company 
spoke  through  Thompson  to  Dun- 
can, and  the  company  is  bound  by 
the  representations  which  Thomp- 
son made  for  the  company  to  Dun- 
can. Hence  the  company  told 
Duncan,  through  Thompson,  that 
the  engine  in  question  was  the  kind 
of  engine  he  needed,  the  kind  that 
4  A.L.R.— 91. 


181  Pac.  288.) 

would  serve  his  purt>ose,  and  that 
the  plows  in  question  were  the  kind 
of  plows  he  needed  for  his  partic- 
ular purpose.  Duncan  needed  the 
engine  for  the  plows  and  needed  the 
plows  for  the  engine.  He  had  a  cer- 
tain work  to  be  done ;  he  had  no  use 
for  either  without  the  other,  and  no 
use  for  either  unless  both  would 
work  satisfactorily.  Thompson  led 
him  to  believe  that  they  were  just 
what  he  needed,  and  upon  Thomp- 
son's representations  he  bought  the 
plows  and  engine  with  which  to  do 
his  plowing.  It  was  all  one  con- 
tract, all  one  purchase.  The  fact 
that  the  plow  was  ordered  on  ono 
blank  and  the  engine  on  another, 
and  that  separate  notes  were  given 
for  each,  did  not  render  it  a  sep- 
arable or  divisible  contract,  or 
make  it  two  distinct  contracts. 

The  plows  which  were  suited  to 
this  engine  were  priced  at  a  certain 
fig[ure,  and  the  engine  that  was 
suited  to  the  plows  was  priced  at  a 
certain  figure,  and  Duncan  upon  a 
certain  date  purchased  them,  all  for 
a  specified  price.  The  plows  were 
kept  in  stock  at  the  Wichita  office 
and  the  engine  kept  in  stock  at  the 
Charles  City,  Iowa,  office;  hence  the 
necessity  of  two  separate  order 
blanks  to  complete  the  one  pur- 
chsase,  which,  in  our  opinion,  in 
absence     of    other 

evidence    that    the  ri'*;J!:*V* 
parties  intended  it 
to  be  divisible,  constituted   one  in- 
divisible purchase  contract. 

The  court,  therefore,  did  not  err 
in  refusing  to  direct  judgment  for 
the  company  on  the  notes  given  for 
the  plows. 

When  the  entire  case  is  summed 
up,  it  amounts  to  this :  that  Duncan 
had  a  half  section  of  land  that  he 
wanted  to  have  plowed;  he  needed 
the  engine  and  plows  to  do  it  with ; 
he  had  no  use  for  either  without 
both.  Thompson  was  sent  as  the 
representative  of  the  company  to 
tell  Duncan  what  he  needed  and  to 
sell  it  to  him.  Relying  on  what 
Thompson  said  as  to  what  he  need- 
ed, Duncan  entered  into  a  purchase 
contract  for  the  implements  or  in- 
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struments  which,  combined,  do  his 
plowing.  The  company  sold  him 
what  they  warranted  to  be  just  such 
an  implement  or  combination  of  im- 
plements as  would  do  the  work  he 
wanted  done,  and  took  his  notes, 
aggregating  $2,786,  in  payment. 
The  combination  was  worthless  to 
Duncan,  and  the  company  knew  it 
to  be  worthless;  yet  it  asked  the 
court  for  judgment  for  the  full 
amount  of  the  notes  with  interest. 
Duncan  asked  the  court  for  release 


from  liability  on  the  notes  and  for 
damages  caused  by  the  fraud. 

The  issues  involved  were  submit- 
ted to  the  jury  by  the  court,  the 
jury  returned  a  verdict  in  favor  of 
the  defendant,  and  upon  such  ver- 
dict the  court  rendered  judgment. 

We  find  no  substantial  error  in 
the  record. 

The  judgment  is  affirmed. 

« 

Petition  for  rehearing  denied 
June  10,  1919. 


ANNOTATION, 
of  contract  for  the  fak  of  an  outfit,  plant,  or  marhingry. 


I.  General  rule— entirety  of  use,  1442. 
II.  As  affected  by  question  whether  price 
may  be  apportioned,  1444. 

III.  Effect   of   limited   warranty   clause, 

1446. 

IV.  Estoppel    as    to    character    of    in« 

strument,   1449. 

As  indicated  by  its  title,  this  note 
is  limited  to  cases  involving  the  ques- 
tion as  to  the  divisible  character  of 
contracts  for  the  sale  of  an  outfit, 
plant,  or  machinery.  As  to  the  divis- 
ibility of  a  contract  for  the  sale  of 
goods,  generally,  see  note  appended  to 
Stearns  Salt  &  Lumber  Go.  v.  Dennis 
Lumber  Co.  2  A.L.R.  643 ;  and  as  .to 
contracts  to  furnish  material  for  par- 
ticular construction,  see  note  append- 
ed to  Kelly  Constr.  Co.  v.  Hackensack 
Brick  Co.  2  A.L.R.  687.  The  general 
rules  developed  in  the  foregoing  notes 
are  applicable  to  contracts  for  the  sale 
of  an  outfit,  plant,  or  machinery.  The 
application  of  ihese  rules,  however^^ 
to  the  latter  class  of  contracts,  is  suffi- 
ciently distinctive  to  make  it  of  value' 
to  consider  the  cases  separate  and  dis- 
tinct from  cases  of  sales  generally. 

It  should  be  observed  that  the  pres- 
ent note,  like  the  earlier  ones,  is  con- 
fined to  the  question  whether  the  con- 
tract is  entire  or  divisible,  and  does 
not  undertake  to  deal  with  the  ultimate 
rights  or  obligations  that  may  be  de- 
duced from  the  character  assigned  to 
the  contract  in  this  regard.  The  ulti- 
mate question  involved  has,  however, 
in  some  cases,  been  referred  to  be- 
cause of  the  reflex  influence  it  may 


have  exerted  on  the  preliminary  ques- 
tion. 

/•  Oeneral  rule^^ntirety  of  iwe. 

As   pointed   out  in  the    foregoing 
notes,  the  intention  of  the  parties  as 
,  to  the  divisibility  or  entirety  of  a  con- 
/  tract  for  the  sale  of  more  than  one 
'  article  is  the  test.    The  more  serious 
question  is  to  determine  the  intention 
of  the  parties  in  a  particular  case.'  As 
applied  to  a|i  outfit,  plant,  or  machin* 
ery,  it  may  be  said  to  be  the  general 
.  rule  that  a  contract  is  entire  when  it 
'  is  for  the  sale  of  several  articles  of 
:  machinery,  or  a  plant  or  outfit,  and 
the  use  of  each  separate  article  is  re- 
quired for  the  successful  operation  of 
the  whole. 

This  holding  is  baaed  upon  the  gen- 
eral rule  that  where  part  of  the  con- 
sideration for  the  sale  or  purchase  i0 
the  receipt  by  the  purchaser  of  all  the 
articles  included  in  the  contract,  and 
he  would  not  have  entered  into  it  for 
a  portion  only  of  such  articles,  the 
contract  will  be  construed  to  be  en- 
tire; at  least  to  the  extent  of  per- 
mitting the  purchaser  to  rescind  it  or 
refuse  to  receive  part  only  of  the  prop* 
erty  for  breach  of  the  contract  either 
as  to  quality  of  one  of  the  articles  or 
for  failure  to  tender  all  of  them. 

United  States. — ^Aultman  v.  McFal- 
lon  (1882)  11  Fed.  836. 

Arizona. — ^Boyd  v.  Second  Hand  Sup- 
ply Co.  (1912)   14  Ariz.  86,  128  Pac. 
619. 
Georgia.— Harden  v.  Lang    (1900) 
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110  Ga.  S92»  S6  S.  E.  100;  Georgia  Sup- 
ply Go.  V.  Goifee  (1911)  8  Ga.  App.  502, 
69  S.  E.  1083. 

Illinois.— Kingman  v.  Meeks  (1894) 
56  111.  App.  272. 

Indiana. — National  Bank  &  Loan  Co. 
V.  Dunn  (1886)  106  Ind.  110,  6  N.  E. 
131. 

Iowa. — Robinson  ▼.  Berkey   (1900) 

111  Iowa,  550,  82  N.  W.  972;  Inman 
Mfg.  Co.  V.  American  Cereal  Co. 
(1904)  124  Iowa,  737,  100  N.  W.  860. 

Maryland. — ^Morrison  v.  Baechtold 
(1901)  93  Md.  319,  48  Atl.  926. 

MissourL — Palmer  v.  Reeves  (1909) 
139  Mo.  App.  473,  122  S.  W.  1119,  sub- 
sequent appeal  (1912)  —  Mo.  App.  — , 
142  S.  W.  1080. 

Nehraska.  —  McCormick  Harvesting 
Mach.  Co.  V.  Courtright  (1898)  54  Neb. 
18,  74  N.  W.  418. 

New  Jersey. — Smith  v.  York  Mfg.  Co. 
(1895)  58  N.  J.  L.  242,  33  Atl.  244. 

North  Dakota. — Nichols  &  S.  Co.  v. 
Charlebois  (1901)  10  N.  D.  446,  88  N. 
W.  80. 

Oklahoma.  —  The  reported  case 
(Hart-Pasb  Co.  v.  Duncan,  ante, 
1434). 

Oregon. — Sun  Pub.  Co.  v.  Minnesota 
Type  Foundry  Co.  (1892)  22  Or.  49,  29 
Pac  6. 

South  Dakota. — ^Baskerville  v.  John- 
son (1905)  20  S.  D.  88,  104  N.  W.  913. 

Canada. — J.  I.  Case  Threshing  Mach. 
Co.  V.  Fee  (1909)  2  Sask.  L.  R.  38. 

Upon  this  point.  Harden  v.  Lang 
(1900)  110  Ga.  392,  36  S.  E.  100,  holds 
t^at  a  contract  is  entire  where  it  is 
for  the  sale  of  different  articles  of 
machinery  which  together  constitute 
a  complete  outfit,  and  the  failure  of 
the  seller  to  deliver  the  necessary  arti*' 
cles  belonging  thereto  and  included 
in  the  contract  entitled  the  purchaser 
to  rescind  the  contract  as  to  all  the 
articles.  Followed  in  Georgia  Supply 
Go.  V.  Coffee  (1911)  8  Ga.  App.  502, 
69  S.  E.  1083. 

A  contract  has  been  held  to  be  en- 
.  tire  where  it  is  for  the  sale  of  a  thresh- 
ing outfit;  and  hence  a  defect  in  one 
machine  entitles  the  buyer  to  rescind 
as  to  all.  Kingman  v.  Meeks  (1894) 
56  DL  App.  272;  Nichols  &  S.  Co.  v. 
Charlebois  (1901)  10  N.  D.  446,  88  N. 


W.  80;  Baskerville  v.  Johnson  (1905) 
20  S.  D.  88,  104  N.  W.  913. 

And  Aultman  v.  McFallon  (ISSZ)  11 
Fed.  836,  holds  that  a  contract  for  the 
sale  of  a  steam  engine  and  threshing 
machine  for  a  designated  sum  is  an 
entirety,  and  the  purchaser  is  not 
bound  to  accept  either  of  the  machines 
if  one  of  them  fails  to  meet  the  war- 
ranty, and  an  acceptance  of  one  of  the 
machines  is  an  acceptance  of  both.      I 

So,  J.  I.  Case  Threshing  Mach.  Go.' 
V.  Fee  (1909)  2  Sask.  L.  R.  38,  holds 
that  a  contract  for  the  sale  of  a  sec- 
ondhand engine  and  a  new  separator 
and  other  accessories  making  a  com- 
plete threshing  outfit  is  entire  al- 
though the  contract  for  the  sale  of  the 
engine  was  executed  in  a  different  in- 
strument from  that  of  the  other  ma- 
chinery, and  the  purchaser  is  entitled 
to  reject  the  entire  outfit  where  the 
engine  does  not  comply  with  the  de- 
scription of  it  in  the  contract 

In  Robinson  v.  Berkey  (1900)  111 
Iowa,  550,  82  N.  W.  972,  it  is  held  that 
a  contract  for  the  sale  of  a  huUer  and 
weigher  is  entire,  and  the  seller  is  en- 
titled to  rescind  as  to  both  articles  for 
a  defect  in  one. 

Palmer  v.  Reeves  (1909)  139  Mo.. 
App.  473,  122  S.  W.  1119,  subsequent 
appeal  in  (1912)  —  Mo.  App.  — ,  142 
S.  W.  1080,  holds  that  a  contract  for 
the  sale  of  a  clover  huller  and  stacker' 
and  feeder  is  not  divisible,  and  the 
purchaser  may  rescind  it  as  to  the  en- 
tire outfit  for  breach  of  warranty  as  / 
to  one  part. 

In  McCormick  Harvesting  Maeh.  (7b. 
V.  Courtright  (1898)  64  Neb.  18,  74 
N.  W.  418,  it  is  held  that  a  contract 
for  the  sale  of  a  harvesting  mafhine 
with  a- bundle  carrier  attached  is  en- 
tire, and  for  the  failure  of  the  seller 
to  deliver  the  carrier,  the  purchaser 
is  entitled  to  rescind  the  entire  con- 
tract. 

In  Boyd  v.  Second-Hand  Supply  Co. 
(1912)  14  Ariz.  36,  123  Pac.  6i9,  it  rs 
held  that  the  sale  of  a  pumping  plant 
for  a  designated  amount  where  the 
plant  includes  pipe  pr  a  pipe  line  and 
engine  and  a  pump  is  entire,  and  if 
the  seller  refuses  to  deliver  a  material 
part  of  the  articles  comprising  the 
plant,  the  purchaser  may  rescind  the 


1444 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4   X.R. 


contract  and  reject  the  articles  of- 
fered. To  the  same  effect  is  Georgia 
Supply   Co.   V.   Coffee    (1911)    8   Ga. 

/App.  502,  69  S.  E.  1083,  holding  that 
a  contract  is  entire  where  it  is  for 
the  sale  of  different  articles  consti- 
tuting a  pumping  outfit,  and  a  failure 
to  furnish  any  of  the  necessary  arti- 
cles entitles  the*  purchaser  to  re- 
scind the  contract  as  a  whole. 

National  Bank  &  Loan  Co.  v.  Dunn 
(1886)  106  bid.  110,  6  N.  E.  131,  holds 
that  a  contract  is  entire  where  it  is 
for  the  sale  of  an  engine  and  belt, 
and  if  the  purchaser  has  grounds  for 
rescinding  the  sale  as  to  the  engine, 
he  can  also  rescind  it  as  to  the  belt. 

*'  And  Smith  v.  York  Mfg.  Co.  (1895) 
58  N.  J.  L.  242,  83  Atl.  244,  holds  a 
contract  to  furnish  a  boiler  and  chim- 
ney stack  to  be  entire,  and  upon  the 
rescission  of  the  contract  for  defects 
in  the  boiler,  the  buyer  may  also  re- 
scind as  to  the  stack. 

In  Sun  Pub.  Co.  v.  Minnesota  Type 
Foundry  Co.  (1892)  22  Or.  49,  29  Pac. 
6,  it  is  held  that  a  contract  for  the 
sale  of  a  printing  outfit  is  entire,  and 
for  the  failure  of  the  seller  to  tender 
a  delivery  of  the  character  of  type 
specified  in  the  contract,  the  pur- 
chaser may  refuse  to  receive  any  part 
of  the  articles.  And  see  Inman  Mfg. 
Co.  V.  American  Cereal  Co.  (1904)  124 
Iowa,  737,  100  N.  W.  860,  holding  to 
be  entire  a  contract  for  the  sale  of  a 
complete  printing  press,  and  that 
where  certain  parts  do  not  comply 
with  the  contract,  the  purchaser  may 
reject  the  whole. 

I/.  As  alfevted  hy  question  whether  price 
may  be  apportioned. 

As  pointed  out,  the  general  rule  is 
that  the  dependency  of  the  one  article 
upon  the  other  to  render  the  entire 
subject-matter  of  the  sale  useful  for 
the  purpose  for  which  it  was  pur- 
chased is  the  test  to  determine  the  in- 
tention of  the  parties  with  reference 
to  the  character  of  the  contract,  as  to 
its  being  entire  or  divisible,  since  it 
is  clear  that  if  there  is  a  dependency 
of  the  different  articles  in  order  to 
the  successful  operation  of  the  whole, 
the  intention  of  the  buyer  was  to  re- 
ceive the  whole,  and  no  severable 
part  thereof.     Other  tests,  however, 


have  been  applied  which,  while  per- 
haps they  are  valuable  aids  in  deter- 
mining the  intent  of  the  parties,  yet 
they  may  be  inconsistent  with  the  rule 
stated,  and  where  given  a  controlling 
influence,  may  lead  to  inconsistent 
results.  One  irule  for  determining  the 
intention  of  the  parties  as  to  the  char- 
acter of  the  contract  with  reference 
to  its  entirety  or  divisibility  is,  that 
if  the  articles  are  sold  for  a  gross  sum 
without  being  subject  to  apportion- 
ment, the  contract  will  be  construed 
to  be  entire.  Kingman  v.  Meeks 
(1894)  56  111.  App.  272;  Robinson  v. 
Berkey  (1900)  111  Iowa,  550,  82  N. 
W.  972;  Palmer  v.  Reeves  (1909)  139 
Mo.  App.  473,  122  S.  W.  1119,  sub- 
sequent appeal  (1912)  —  Mo.  App. 
— ,  142  S.  W.  1080;  Nichols  &  S.  Co.  v. 
Charlebois  (1901)  10  N.  D.  446.  It 
is,  however,  clear  that  the  fact  that 
,'the  articles  are  sold  for  a  gross  sum 
is  not  necessarily  conclusive  as  to 
the  character  of  the  contract  in  this 
regard,  providing  the  same  may  be 
apportioned  to  the  different  articles. 
Aultman  &  T.  Co.  v.  Lawson  (1897) 
100  Iowa,  569,  69  N.  W.  965;  Berlin 
Mach.  Works  v.  Miller  (1910)  59  Wash. 
572,  110  Pac.  422. 

For  example,  the  latter  case  holds 
that  the  implication  arising  from  the 
sale  of  two  machines  for  a  gross  sum 
is  overcome  by  other  terms  of  the  con- 
tract, showing  that  one  of  the  ma- 
chines was  sold  without  an  express 
warranty,  and  the  other  upon  approv- 
al after  trial. 

In  Berlin  Mach.  Works  v.  Miller 
(Wash.)  supra,  the  contract  was  for 
the  purchase  of  two  different  saws, — a 
band  resaw  and  a  ripsaw  for  a  gross 
sum.  It  was  nevertheless  held  that 
the  contract  was  divisible  in  the  sense 
that  acceptance  of  one  saw  did  not 
constitute  an  acceptance  of  both.  In 
this  case,  while  the  court  gave  due 
weight  to  the  fact  that  the  purchase 
price  was  a  gross  sum,  it  was  never- 
theless held  not  to  be  controlling  in 
view  of  the  fact  that  the  machines 
were  sold  under  entirely  different 
agreements,  and  the  further  fact  that 
effect  could  not  be  given  to  specific 
provisions  of  these  agreements  if  the 
contract  were  construed  to  be  entire. 
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In  Wernli  v.  Collins  (1898)  87  Iowa, 
548,  54  N.  W.  365,  the  contract  was  for 
the  sale  of  a  windmill,  pump,  tower, 
and  well,  and  necessary  conducting 
pipes,  for  a  gross  sum.  This  contract 
was  construed  to  be  entire,  and  the 
buyer  held  entitled  to  rescind  on  the 
ground  that  the  pump  failed  to  se- 
cure the  supply  of  water  the  seller 
had  guaranteed  it  would. 

The  fact  that  the  different  articles^ 
going  to  make  up  the  outfit  or  plant 
are  separately  priced  may  lead  to  the 
inference,  not  at  all  conclusive,  that 
the  intention  of  the  parties  was  to 
make  a  divisible  contract. 

In  Flather  v.  Economy  Slugging 
Mach.  Co.  (1902)  71  N.  H.  398,  52  Atl. 
454,  it  is  held  that  where  a  contract 
provides  for  the  construction  of  a 
sample  machine  and  a  designated 
number  of  others,  each  to  be  paid  for 
as  delivered,  the  contract  is  divisible 
in  the  sense  that  the  right  of  action 
accrues  for  the  purchase  price  of  each 
machine  upon  its  completion  and  de- 
livery. 

In  New  Hamburg  Mfg.  Go.  v.  Klotz 
(1905)  6  Terr.  L,  R.  (Can.)  323,  af- 
firmed in  (1906)  7  Terr.  L.  R.  319,  the 
contract  was  for  the  sale  of  a  wind- 
stacker  and  a  chafFblower  to  be  at- 
tached to  a  different  make  of  machine. 
On  the  ground  that  the  use  by  the  pur- 
chaser was  divisible,  it  was  held  that 
the  'fact  that  the  parties  were  unable 
to  attach  the  chaffblower  would  not 
relieve  the  buyer  of  his  liability  for 
the  windstacker,  provided  that  as  to 
that  the  seller  had  fully  performed  his 
contract. 

On  the  other  hand,  the  fact  that  the , 
price  is  apportioned  to  each  article 
does  not  conclusively  show  that  the 
contract  is  divisible.  Inman  Mfg.  Co. 
v.  American  Cereal  Co.  (1904)  124 
Iowa,  737,  100  N.  W.  860;  Morrison  v. 
Baechtold  (1901)  93  Md.  319,  48  Atl. 
926. 

In  Inman  Mfg.  Co.  v.  American  Ce- 
real Co.  (Iowa)  supra,  in  holding  that 
the  question  whether  or  not  a  contract 
for  the  sale  of  machinery  is  entire  or 
severable  depends  upon  the  intention 
of  the  parties,  as  manifested  by  their 
acts  and  by  the  circumstances  of  each 
particular  case,  the  court  said  that  the 


fact  that  separate  prices  were  fixed 
upon  for  different  machines  is  not  nec- 
essarily controlling.  The  price  of 
each  machine  may  be  designated,  the 
aggregate  amount  computed,  and  the 
contract  may  nevertheless  be  con- 
strued to  be  entire.  For  example,  \ 
where  machines  constitute  a  complete  \ 
plant  or  an  indivisible  system,  and  the 
contract  expressly  provides  that  the 
machines  shall  satisfy  the  purchaser, 
it  is  entire  although  the  price  is  appor- 
tioned to  each  machine. 

In  Morrison  v.  Baechtold  (Md.) 
supra,  the  court  said  it  was  entirely 
proper  and  natural  that  the  plaintiffs 
should,  in  their  proposition,  state  sep- 
arately the  numbers  of  the  dynamos  in 
lamps,  in  order  that  the  defendants 
might  better  judge  of  the  fairness  and 
reasonableness  of  the  aggregate  price. 
But  it  would  be  unreasonable  merely 
because  a  separate  price  had  been 
named,  to  stamp  the  contract  as  sever- 
able. 

///.  Effect  of  Wnited  wavranly  clause. 

It  has  been  held  that  where  there 
are  express  warranties  which  are  lim- 
ited to  a  specific  article  comprising  a 
part  of  the  outfit  or  plant,  the  con- 
tract is  divisible,  and  the  purchaser 
cannot  rescind  the  contract  as  a  whole 
for  a  breach  of  the  warranty  as  to 
some  specific  article,  especially  where 
there  is  a  particular  provision  in  the 
contract  that  any  breach  of  warranty 
of  one  part  shall  in  no  manner  avoid 
the  binding  effect  of  the  contract  as  to 
the  other  parts  of  the  outfit,  and  that 
in  case  part  of  the  outfit  was  defec- 
tive, that  part  only  could  be  returned, 
subject  to  the  option  of  the  seller. 
Aultman  &  T.  Co.  v.  Lawson  (1897) 
100  Iowa,  569,  69  N.  W.  865 ;  Nichols  & 
S.  Co.  V.  Wiedemann  (1898)  72  Minn. 
344,  75  N.  W.  208,  76  N.  W.  41 ;  North- 
west Thresher  Co.  v.  Mehlhoff  (1909) 
23  S.  D.  476,  122  N.  W.  428 ;  Reeves  v. 
Block  (1913)  31  S.  D.  60,  139  N.  W. 
780;  New  Hamburg  Mfg.  Co.  v.  Klotsi 
(1905)  6  Terr.  L.  R.  (Can.)  323,  af- 
firmed  in  (1906)  7  Terr.  L.  R.  319; 
Nichols  &  S.  Co.  V.  Chase  (1899)  103 
Wis.  570,  79  N.  W.  772. 

In  Northwest  Thresher  Co.  v.  Mehl- 
hoff (1909)  23  S.  D.  476, 122  N.  W.  428, 
the  contract  was  for  the  sale  of  a 
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threehing  outfit  at  a  stated  price  for 
each  article.  It  was  specifically  pro- 
vided {Ihat  a  breach  of  the  warranty 
as  to  one  part  should  not  affect  the 
contract  as  to  other  parts.  There  was 
also  a  provision  requiring  the  buyer 
to  give  notice  of  any  breach  of  war- 
rantK#  and  for  the  return  of  the  defec- 
tive article.  In  this  regard  the  buyer 
was  requiired  to  give  immediate  notice 
to  tiie  seller,  and  the  latter  was  enti- 
tled to  either  furnish  another  part  or 
require  the  return  by  the  purchaser  of 
the  remainder  of  the  outfit  or  machin- 
ery, thereby  rescinding  the  contract 
pro  tanto,  or  in  whole,  as  the  case  may 
be.  This  contract  was  held  to  be  di- 
visible.  The  court  pointed  out  that 
the  defendants  had  no  right  whatever 
at  that  time  to  rescind  the  sale,  but 
they  were  bound  to  return  the  defec- 
tive rig  or  parts  thereof  to  the  place 
where  they  got  it,  and  notify  the  seller 
of  such  return,  and  then  the  latter 
could  elect  to  return  the  notes  or  re- 
place the  defective  machinery  with 
others.  The  court  said  that  "the  con- 
tract or  lorder  in  this  case  was  divisi- 
ble in  its  nature.  Each  separate  part 
of  the  threshing  rig  had  a  price  fixed 
thereon;  the  items  for  the  several 
parts  going  to  make  up  the  total  con- 
sideration for  the  rig.  The  order  pro- 
vided.that  any  breach  of  warranty  as 
to  one  part  should  in  no  manner  affect 
the  binding  effect  of  the  order  as  to 
the  other  parts  of  the  rig,  and  that,  in 
case  part  of  the  rig  was  defective,  that 
part  only  could  be  returned,  except  at 
the  option  of  the  plaintiff." 

In  Aultman  &  T.  Co.  v.  Lawson 
(fowa)  supra,  the  contract  was  also 
for  the  sale  of  a  threshing  outfit,  un- 
der a  similar  warranty  to  that  in- 
volved in  the  preceding  case,  and  the 
same  result  was  reached.  The  court 
said:  "It  will  be  observed,  however, 
that  the  contract  as  to  the  thresher 
and  as  to  the  engine  are  separately  ex- 
pressed, and  that  the  failure  of  either 
'to  fulfil  its  warranty  shall  not  in  any 
way  affect  the  payment  of  the  pur- 
chase price  of  any  other  part  or  parts 
of  said  establishment.'  While  it  re- 
quired both  engine  and  thresher  to 
make  a  complete  establishment,  either 
could  be  used  with  another  engine  or 


thresher;  aiid  hence  the  provision  that 
a  failure  of  one  should  not  affect  pay- 
ment for  the  other.  True,  the  consid- 
eration is  stated  in  'one  lump  sum*' 
but  the  evidence  shows  that  sum  was 
the  aggregate  of  prices  agreed  upon  aa 
to  the  different  parts.  The  contract 
does  not  show  the  prices  on  different 
parts,  but,  being  silent  on  that  subject^ 
it  was  competent  to  prove  what  the 
agreement  was  in  that  respect,  such 
proof  not  being  in  contradiction  of  the 
contract." 

A  similar  result  was  also  reached  as 
to  a  similar  warranty  in  the  sale  of  a 
threshing  outfit  in  Nichols  &  S.  Co.  v. 
Wiedemann  (1898)  72  Minn.  344,  76 
N.  W.  41.  In  this  case  the  court  said: 
"Our  first  impressions  were  that  the 
contract  was  indivisible,  because  the 
machinery,  constituting  the  subject- 
matter  of  the  contract,  consisted  of 
but  one  entire  threshing  outfit,  the 
whole  thereof  being  absolutely* essen- 
tial for  the  purpose  for  which  it  was 
purchased  at  a  gross  price.  Neither 
the  engine  nor  the  separator  could  be 
operated  without  the  attachments  be- 
longing to  them,  respectively,  and  it 
seemed  to  be  unreasonable  and  unjust 
to  hold  that,  if  the  engine  and  separa- 
tor failed  to  comply  with  the  warran- 
ty, the  defendant  might  rescind  as  to 
them,  but  must  keep  and  pay  for  the 
(to  her)  worthless  attachments.  But 
a  more  careful  examination  of  thet^on- 
tract  satisfies  us  that  the  parties 
thereto  expressly  stipulated  that  it 
should  be  divisible.  It  was  competent 
for  them  to  so  contract.  The  outfit 
consisted,  as  stated  in  the  contract,  of 
an  engine,  separator,  stacker,  feeder, 
water  tank,  pump,  hose,  and  elevator, 
and  the  contract  contained  these  stip- 
ulations :  'If  any  part  of  the  machin- 
ery cannot  be  made  to  fill  the  war- 
ranty, that  part  which  fails  shall  be 
returned,  ...  with  the  option  of 
the  company  either  to  furnish  another 
machine  or  part  in  place  of  the  ma- 
chine or  part  so  returned,  .  .  •  and 
thereby  rescind  the  contract  tie  that 
extent,  or  in  whole,  as  the  case  may  be, 
and  be  released  from  any  further  lia- 
bility herein.  The  failure  of  any  sep- 
arate machine  or  any  part  thereof 
shall  not  affect  the  contract  or  liabil- 
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ity  of  the  purchaser  for  any  other  sep- 
arate machine,  or  for  any  parts  of 
such  machine  as  are  not  defective/ 
Effect  cannot  be  given  to  these  ex- 
press terms  of  the  contract,  except  by 
holding^  as  we  do,  that  the  contract 
was  divisible,  and  that  the  defendant's 
right  of  rescission  was  limited  to  that 
portion  of  the  machinery  which  failed 
to  comply  with  the  warranty." 

See  also  Nichols  &  S.  Co.  v.  Chase 
(1899)  103  Wis.  570,  79  N.  W.  772, 
which  also  involved  the  sale  of  a 
threshing  outfit  under  a  similar  war- 
ranty, and  the  same  result  was 
reached  as  that  reached  in  the  preced- 
ing cases.  The  court  said  that  ''the 
several  questions  submitted  to  the 
jury,  and  the  charge  of  the  trial  court 
thereon,  are  all  on  the  theory  that  the 
contract  of  purchase  is  for  one  entire 
and  inseparable  machine,  whereas  the 
contract  is  for  the  purchase  of  three 
separate  machines, — a  separator,  a 
straw  stacker,  and  an  automatic  bag- 
ger. Moreover,  the  contract  specifi- 
cally provided,  in  effect,,  that,  if  any 
part  of  the  machinery  could  not  be 
made  to  fill  the  warranty,  such  part 
was  to  be  immediately  returned  to  the 
place  where  it  was  received,  and  the 
plaintiff  was  to  have  the  option  either 
to  furnish  another  machine  or  part  of 
a' machine  in  place  of  the  one  that 
failed,  or  to  rescind  tiie  contract  to 
that  extent,  and  that  the  failure  of 
any  separate  machine  or  any  part 
thereof  should  not  affect  the  contract 
or  liability  of  the  purchaser  for  any 
other  separate  machine,  or  for  any 
parts  of  such  machine  as  should  not 
be  defective.'* 

The  holding  of  the  foregoing  cases 
is  based  upon  the  assumption  that  a 
rescission  for  a  breach  of  warranty 
was  the  only  remedy  of  the  buyer  un- 
der the  contract,  Bnd  from  this  prem- 
ise, the  court  reasons  that  since  the 
buyer  has  expressly  agreed  not  to  re- 
scind a  contract  as  a  whole,  for  a 
breach  of  warranty  as  to  some  part, 
the  contract  is  therefore  severable. 
In  other  words,  that  this  provision  has 
destroyed  the  indivisible  character  of 
the  contract.  A  case  of  interest  upon 
this  point  as  suggesting  that  a  rescis* 
sion  for  a  breach  of  warranty  is  not 


the  only  remedy  of  the  buyer,  and 
hiMice  this  warranty  clause  does  not 
conclusively  fix  the  character  of  the 
contract,  is  J.  I.  Case  Threshing  Mach. 
Co.  V.  Fe6  (1909)  2  Sask.  L.  B.  38,  in 
which  it  is  held  that  a  contract  for 
the  sale  of  a  secondhand  engine  and  a 
new  separator  and  other  accessories 
making  a  complete  threshing  outfit  is 
entire,  although  the  contract  for  the 
sale  of  the  engine  was  executed  in  a 
different  instrument  from  that  of  the 
other  machinery,  and  there  were  dif- 
ferent warranties  for  the  different 
machines  comprising  the  outfit.  In 
this  case  it  was  held  that  the  sale  was 
by  description,  and  where  one  of  the 
articles  did  not  comply  with  the  de- 
scription, the  contract  was  entire  in 
the  sense  that  the  purchaser  was  enti- 
tled to  rescind  the  contract  as  a  whole, 
without  showing  a  breach  of  the  war- 
ranty as  to  the  other  articles.  Of 
course  as  to  the  facts,  the  case  may  be 
distinguished  from  the  cases  preceding 
it,  since  in  these  cases  a  breach  of  war- 
ranty was  alleged  as  to  the  working 
qualities  of  the  machine  after  the  pur- 
chaser had  given  it  a  trial,  while  in 
J.  I.  Case  Threshing  Mach.  Co.  v.  Fee 
the  purchaser  refused  to  accept  the 
outfit  when  tendered  him,  on  the 
ground  that  the  engine  was  worthless. 
Even  where  there  are  separate  war- 
ranties and  there  is  a  clause  that  a 
breach  of  warranty  as  to  one  article 
will  not  affect  the  binding  effect  of  the 
contract  as  to  other  articles,  the  con- 
tract will  be  construed  to  be  entire, 
and  the  purchaser  held  entitled  to  re- 
scind it  as  a  whole  for  breach  of  war- 
ranty as  to  one  of  the  articles  compris- 
ing the  outfit,  where  the  outfit  is  sold 
for  a  gross  sum.  This  is  the  holding  in 
Nichols  &  S.  Co.  V.  Charlebois  (1901)  10 
N.  D.  446,  88  N.  W.  80,  which  also  in- 
volved a  contract  for  the  sale  of  a 
threshing  outfit.  The  court  said  that 
by  the  failure  of  the  parties  to  fix  a 
price  on  the  separate  articles  they  had 
made  it  impossible  for  the  court  to  treat 
the  contract  as  divisible,  although  cer- 
tain language  in  the  contract  indicates 
that  such  was  their  intention^  Upon 
this  ground  the  case  is  distinguished 
from  some  of  the  cases  heretofore  re- 
ferred to.    Thus,  the  coort  points  out 
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that  ''in  the  case  of  Aultman  &  T.  Co. 
V.  Lawson,  the  written  contract  was 
similar  to  that  in  the  case  at  bar,  but 
the  evidence  disclosed  that  the  lump 
sum  asrreed  upon  was  the  ag^rregate 
of  prices  agreed  upon  as  to  the  differ- 
ent parts.  The  court  said :  'True,  the 
consideration  is  stated  in  one  lump 
sum,  but  the  evidence  shows  that  sum 
was  the  aggregate  of  prices  agreed  up- 
on as  to  the  different  parts.  The  con- 
tract does  not  show  the  prices  on 
different  parts,  but,  being  silent  on 
that  subject,  it  was  competent  to  prove 
what  the  agreement  was  in  that  re- 
spect, such  proof  not  being  in  contra- 
diction of  such  contract.'  The  facts 
of  this  case  are  clearly  distinguishable 
from  those  in  the  case  at  bar.  Counsel 
for  appellant  in  the  case  at  bar  offered 
certain  evidence  as  to  the  list  prices 
of  these  separate  articles,  but  there 
is  no  evidence  in  the  record  that  the 
parties  ever  agreed  upon  such  list 
prices  or  any  other  prices  as  to  each 
separate  article.  There  is  even  noth- 
ing to  show  that  defendant  ever  had 
any  knowledge  of  such  list  prices,  and 
therefore  the  objections  urged  to  this 
testimony  by  defendant's  counsel  were 
well  founded.  In  Nichols  &  S.  Co.  v. 
Wiedemann  the  opinion  does  not  dis- 
close whether  or  not  the  price  of  each 
separate  article  was  agreed  upon,  but 
the  case  of  Aultman  &  T.  Co.  v.  Law- 
son  is  cited  as  an  authority,  and  it  is 
therefore  fair  to  presume  that  the 
facts  were  similar  in  the  two  cases. 
The  case  of  Nichols  &  S.  Co.  v.  Chase 
is  just  as  clearly  not  in  point.  While 
the  written  contract  in  that  case  is 
similar  to  the  one  in  the  case  at  bar, 
still  the  opinion  discloses  that  plain- 
tiff proved  that  just  before  and  at  the 
time  that  Mr.  Chase  signed  the  order 
for  the  machinery,  he  and  plaintiff's 
agent  thoroughly  talked  over  the 
prices  of  each  of  the  separate  articles 
mentioned  therein,  and  the  supreme 
court  of  Wisconsin  in  that  case  prop- 
erly held  it  error  for  the  lower  court 
to  exclude  testimony  tending  to  prove 
that  each  of  the  machines  was  put  in 
the  order  at  a  separate  and  stipulated 
price,  and  as  to  what  such  price  was. 
That  court  did  not  hold  the  written 
contract  to  be  divisible.     It   simply 


held,  as  did  the  Iowa  court  in  Aultman 
&  T.  Co.  V.  Lawson,  that  parol  testi- 
mony was  admissible  to  show  that  a 
separate  price  was  agreed  upon  as  to 
each  separate  article.  In  the  case  at 
bar,  as  we  said  before,  no  competent 
evidence  was  offered  tending  to  show 
that  a  price  was  agreed  upon  as  to 
each  separate  article,  and  hence  the 
contract  before  us  is  for  the  sale  of 
several  distinct  articles  for  one  gross 
sum,  and  we  must  therefore  hold  such 
contract  to  be  entire.  It  follows, 
therefore,  that  defendants  had  a  right 
to  rescind  the  contract  in  toto  by  re- 
turning the  entire  rig,  as  they  did.  In 
fact,  this  was  necessary,  if  they  de- 
sired to  rescind  at  all." 

In  Kingman  v.  Meeks  (1894)  56  III. 
App.  272,  the  contract  was  for  the  sale 
of  an  entire  threshing  outfit  for  a 
gross  sum  and  it  was  held  to  be  entire, 
notwithstanding  a  provision  in  the 
contract  that  a  defect  or  failure  in  one 
part  should  not  condemn  or  be  ground 
for  claim  and  renewal  or  for  the  re- 
turn of  any  other  part.  The  court  said 
that  "it  is  contended  that  the  contract 
was  divisible,  and  that  appellant  could 
recover  to  the  extent  of  its  perform- 
ance. This  contention  is  based  upon 
the  provisions  in  the  order,  that  if  de- 
fective machinery  could  not  be  made 
to  fill  the  warranty  it  might  be  I'e- 
tumed  and  another  furnished  on  the 
same  terms  of  warranty,  or  money  and 
notes  to  the  amount  represented  by 
the  defective  machine  should  be  re- 
turned, and  that  defect  or  failure  in 
one  part  should  not  condemn  or  be 
grounds  for  claiming  renewal,  or  for 
the  return  of  any  other  part.  The 
things  to  be  furnished  by  appellant 
were  certain  and  fixed  and  were  de- 
scribed in  the  contract,  and  the  con* 
sideration  for  the  whole  was  single 
and  entire.  Ordinarily  no  part  of 
such  a  consideration  can  be  recovered 
in  an  action  on  the  contract  until  all 
the  things  to  be  furnished  for  such 
consideration  have  been  furnished. 
The  contract  made  no  apportionment 
of  the  price  among  the  several  articles 
and  afforded  no  means  for  such  appor- 
tionment. The  subject-matter  of  the 
contract  was  a  threshing  machine,  al- 
though the  separate  parts  were  spec!-* 
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tied,  and  the  machine  was  to  thresh 
^rain,  and  rye  and  oats  were  especial- 
ly named.  That  fact  is  to  be  consid- 
ered in  determining  whether  the  par- 
ties manifested  an  intention  in  their 
contract  that  appellee  should  pay  for 
such  parts  as  might  be  furnished.  If 
such  was  the  intention,  he  might  get 
no  threshing  machine,  but  be  com- 
pelled to  pay  for  the  hose,  belt,  or 
whistle  named  in  the  order.  The  fail- 
ure was  in  an  essential  part  of  a  self- 
feeding  threshing  machine,  and  the 
consideration  being  single  for  the  en- 
tire machine,  we  think  that  the  court 
was  right  in  excluding  the  evidence 
that  there  was  a  list  price  for  that 
part,  and  in  refusing  to  instruct  the 
jury  as  requested.  There  were  other 
defects  claimed  to  exist  in  the  machine 
which  might  perhaps  have  been  rem- 
edied, but  the  titter  failure  of  the 
feeding  apparatus  was  irremediable, 
and  without  it  appellee  did  not  have 
the  threshing  machine  which  appel- 
lant was  to  furnish  to  him.'' 

A  contract  for  the  sale  of  a  clover 
huller,  feeder,  and  stacker,  for  a  gross 
sum,  is  also  held  to  be  entire  in 
Palmer  v.  Reeves  (1909)  189  Mo.  App. 
473,  122  S.  W.  1119,  subsequent  appeal 
in  (1912)  —  Mo.  App.  — ,  142  S.  W, 
1080,  notwithstanding  the  provision  in 
the  contract  that  defects  or  failure  in 
one  part  should  not  condemn  any  other 
part  of  the  attached  machine.  As  to 
the  character  of  the  contract  with  re- 
gard to  its  entirety,  the  court  said  "it 
was  argued  that,  as  the  contract  was 
devisable  [divisible]  defendant  was 
under  no  obligation  to  take  back  any 
part  of  the  machine  that  fulfilled  the 
contract.  That  is  to  say,  if  there  were 
no  defects  in  the  stacker  and  feeder, 
the  plaintiff  was  bound  by  the  contract 
to  keep  them.  It  is  true  these  were 
devisable  [divisible]  parts  of  the  ma- 
chine which,  had  either  proved  defec- 
tive, the  defendant,  upon  notice,  had 
the  right  to  remedy,  yet  respondent 
has  left  out  of  consideration  that  these 
devisable  [divisible]  parts  went  to 
constitute  the  whole,  and  that,  without 
the  huller,  they  were  of  no  value  what- 
ever to  plaintiff.  What  use  could  he 
have  had  for  a  feeder  without  the 
huller  to  receive  the  feed,  or  what  ma- 
terial could  he  have  had  to  stack  un-* 


til  the  clover  passed  through  the  hull- 
er, are  matters  which  the  argument 
has  left  out  of  consideration." 

In  Robinson  v.  Berkey  (1900)  111 
Iowa,  550,  82  N.  W.  972,  without  spe- 
•  eifically  referring  to  Aultman  &  T.  Co. 
V.  Lawson  (1897)  100  Iowa,  569,  69  N. 
W.  865,  supra,  the  doctrine  of  that 
case  is  apparently  limited  to  contracts 
where  the  price  was  apportioned  to 
the  different  articles  by  the  contract 
of  sale.  The  Aultman  Case  involved 
the  sale  of  a  threshing  outfit,  and  the 
case  under  consideration  involved  a 
thresher,  stacker  and  weigher,  the 
warranty  clause,  however,  contained 
substantially  a  similar  provision  to 
the  effect  that  a  breach  of  warranty 
as  to  one  article  should  not  entitle  the 
buyer  to  rescind  as  to  the  whole  outfit. 
In  holding  the  contract  to  be  entire 
notwithstanding  this  clause,  the  court 
said:  "Plaintiffs  claim  the  price  of 
the  Perfection  weigher,  in  any  event, 
because  they  say  there  was  no  breach 
of  warranty  as  to  it.  But  it  was  in- 
cluded in  the  order  for  the  thresher, 
at  a  gross  price  of  $450.  A  rescission 
of  the  sale  affected  all  the  property 
covered  by  the  order.  There  was  a 
clause  in  the  written  order  to  this  ef- 
fect :  'Clover-hulling  attachments, 
baggers,  weighers,  wagon  loaders, 
self-feeders,  and  other  extra  attach- 
ments are  furnished  at  stipulated  sep- 
arate prices,  and  are  subject  to  the 
above  warranty.'  We  think  the  provi- 
sion in  the  order  to  the  effect  that  the 
failure  of  the  warranty  as  to  any  sep- 
arate part  or  attachment  of  the  ma- 
chine should  not  affect  the  liability  of 
the  purchaser,  except  as  to  such  part 
or  attachment,  must  be  limited  to  a 
part  or  attachment  furnished  at  a  sep- 
arate fixed  price." 

IV.  Estoppel    as    to    character    of    in- 

strument. 

In  Boyd  v.  Second-Hand  Supply  Co. 
(1912)  14  Ariz.  36,  123  Pac.  619,  it  is 
held,  where  the  seller,  as  to  one  of 
several  articles  included  in  a  contract 
of  sale,  acquiesces  in  the  act  of  the 
buyer  in  rescinding  the  contract, 
which,  as  a  whole,  comprised  a  pump- 
ing outfit,  he  cannot  thereafter  claim 
the  contract  to  be  divisible,  and  hence 
enforceable  as  to  other  articles  in  the 
outilt.  A*  (v»  S* 
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ST.  GEORGE  MANSIONS,  Limited, 

V. 

HETHERINGTON, 

Ontario  AppeUate  I>ivi9ion  •^  January  17,  1918* 

(42  Ont.  L.  Rep.  10.) 

Landlord  and  tenant  —  unfurnished  apartments  —  habitability. 

1.  The  rule  that  in  the  case  of  a  demise  of  real  property  only,  a  condi- 
tion or  warranty  that  it  is  fit  for  the  purpose  for  which  it  is  intended  to 
be  used  will  not  be  implied,  is  applicable  to  the  letting  of  an  unfurnished 
suite  of  apartments. 

[See  note  on  this  question  beginning  on  page  146S.] 


—  leased  apartments  —  warranty  of 
habitability  —  appurtenances  as 
furniture. 

2.  The  presence  in  an  apartment, 
the  lease  of  which  makes  no  mention 
of  chattels,  of  a  refrigerator,  window 
blinds,  pipes  and  radiators  for  heat- 
ing, does  not  constitute  the  lease  one 
of  a  partly  furnished  apartment,  so 
as  to  bring  it  within  the  rule  that 
where  premises  are  let  furnished,  an 
implied  warranty  of  habitability  arises. 

[See  16  R.  C.  L.  774.] 


Costs  —  action  for  rent  against  ten- 
ant abandcming  premises. 

3.  Where,  upon  the  appeal  of  an  ac- 
tion for  rent  against  the  tenant  of  an 
apartment  who  quitted  it  before  the 
expiration  of  his  lease  because  it  was 
overrun  with  cockroaches,  it  appeared 
that  the  tenant  suffered  considerable 
loss  by  his  removal,  and  that  more  ef- 
fective means  might  have  been  used 
by  the  landlord  to  make  the  premises 
habitable,  the  landlord  was  awarded 
costs  of  the  appeal  but  no  costs  in  the 
court  below. 


Appeal  by  the  plaintiff  company  from  the  judgment  of  the  senior  judge 
of  the  county  court  of  the  county  of  York,  dismissing  an  action  brought  in 
that  court,  and  tried  by  him  without  a  jury. 

In  the  action  the  plaintiff  company  sought  to  recover  $219.34  for  rental 
of  a  suite  of  apartments  leased  to  the  defendant  for  twelve  months.  The 
defendant  mov^d  out  of  the  suite,  before  the  expiry  of  the  twelve  months, 
because  he  deemed  it  uninhabitable.  He  paid  the  rent  up  to  the  time  he 
moved  out.  The  plaintiff  company's  claim  was  for  the  portion  of  the  rent 
appropriate  to  the  period  between  the  defendant's  abandonment  and  the 
reletting  of  the  suite  by  the  plaintiff  company. 

The  county  court  judge  found  that  the  suite  was  let  to  the  defendant 
partly  furnished ;  that  there  was  a  breach  of  the  implied  warranty  that 
the  premises  were  habitable ;  and  therefore  dismissed  the  action. 

January  14.  The  appeal  was  heard  by  Mulock,  C.  J.  Ex.,  Clute,  Suther- 
land, and  Eelly,  JJ. 


Mr.  J.  A.  Macintosh,  for  appellant 
company,  argued  upon  the  evidence 
that  the  apartments  were  let  un- 
furnished ;  and  that  the  ciEuse  fell  with- 
in the  well-established  rule  of  law  that, 
in  the  case  of  the  letting  of  an  un- 
furnished house  or  apartment,  a  con-* 
dition  that  it  is  fit  for  the  purpose  for 
which  it  is  intended  is  not  to  be  im- 
plied. If  it  should  be  held  that  there 
was  such  an  implied  warranty  or  con- 
dition in  this  case,  the  defendant  had 


lost  his  right  to  complain  by  his  ac- 
quiescence; he  having  remained  a  ten- 
ant, with  the  conditions  objected  to 
present,  for  eight  months.  Sarson  v. 
Roberts  [1895]  2  Q.  B.  395,  65  L.  J. 
Q.  B.  N.  S.  37,  14  Reports,  616,  78  L. 
T.  N.  S.  174,  43  Week.  Rep.  690,  59 
J.  P.  643;  Wilson  v.  Finch-Hatton 
(1877)  L.  R.  2  Ex.  Div.  386,  46  L.  J. 
Exch.  N.  S.  489,  36  L.  T.  N.  S.  473, 
26  Week.  Rep.  537. 
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Messrs.  George  Wllkie  and  S.  A.  A. 
Campbell,  for  the  defendant,  respond- 
ent, contended  that  this  case  was  one 
of-  a  demise  of  realty,  plus  certain 
services, — ^heat,  water,  janitor, — ^which 
took  the  case  out  of  the  general  rule 
as  to  habitableness.  Brymer  v.  Thomp- 
son (1916)  34  dnt.  L.  Rep.  194,  23 
D.  L.  R.  840,  8  Ont.  Week.  N.  527, 
affirmed  in  34  Ont.  L.  Rep.  543,  25 
D.L.R.  831,  9  Ont.  Week.  N.  114.  The 
evidence  also  showed  that  the  suite 
was  at  least  partly  furnished,  and  that 
brought  the  case  within  the  exception 
mentioned  in  the  cases  of  Davey  v. 
Christoff  (1916)  36  Ont.  L.  Rep.  123, 
9  Ont  Week.  N.  481,  28  D.  L.  R.  447; 
Smith  y.  Marrable  (1843)  11  Mees  & 
W.  5,  152  Eng.  Reprint,  693,  2  Dowl. 
N.  S.  810,  Car.  &  M.  479,  12  L.  J.  Exch. 
N.  S.  223,  7  Jur.  70;  Sutton  v.  Temple 
(1843)  12  Mees.  &  W.  62,  152  Eng. 
Reprint,  1108,  13  L.  J.  Exch.  N.  S.  17; 
Hart  V.  Windsor  (1843)  12  Mees.  & 
W.  68,  152  Eng.  Reprint,  1114,  13  L.  J. 
Exch.  N.  S.  129,  8  Jur.  160,  9  Eng. 
Rul.  Gas.  438,  and  so  a  covenant  of 
habitableness  was  implied.  The  re- 
spondent had  not  lost  his  rights  bj 
delay,  because  he  had  protested 
along  about  the  conditions* 

Macintosh,  in  reply,  contended  that 
the  evidence  did  not  show  that  the  suite 
of  apiurtments  was  a  furnished  one, 
and  tiiat  the  case  did  not  come  within 
the  exception. 

January  17.  The  judgment  of 
the  court  was  read  by  Clute,  J. : 

Appeal  from  the  senior  judge  of 
the  county  of  York,  who  dismissed 
the  action.  The  plaintiff  now  moves 
to  set  aside  the  judgment  for  the 
defendant  and  to  render  judgment 
for  the  plaintiff  for  $219.34.  The 
amount  is  not  in  dispute. 

The  writ  is  indorsed  for  rental 
of  apartment  number  3  in  the  St. 
George  Mansions,  under  lease  dated 
the  16th  September,  1915,  between 
the  plaintiff  and  the  defendant,  for 
the  period  extending  from  the  1st 
June,  1916,  to  the  23d  August,  1916. 
The  lease  is  dated  the  16th  Septem- 
ber, 1915,  and  is  made  for  twelve 
months  from  the  1st  October,  1915. 
The  premises  are  described  as  ''the 
suite  of  rooms  or  apartments  desig- 
nated on  plans  on  file  at  the  offices 
of  the  lessor  as  suite  number  3,  con- 
sisting of  eight  rooms,  besides  the 


private  hall  and  bathroom,  located 
on  the  ground  story,  situated  at  the 
southwest  comer  of  St.  George  and 
Harbord  streets,  in  the  city  of 
Toronto,  and  commonly  known  and 
described  as  the  St.  George  Man- 
sions, at  a  rental  of  $80  per  month.'' 
This  covers  the  description,  and  no 
chattels  are  referred  to  in  the  lease. 
The  evidence  showed  that  there  was 
upon  the  premises,  and  forming  a 
part  thereof,  a  refrigerator  with  a 
waste  pipe  leading  therefrom;  the 
evidence  did  not  show  whether  se- 
curely or  permanently  attached  or 
not.  There  were  also  certstin  win- 
dow blinds  or  curtains,  but  the 
premises  did  not  purport  to  be  fur- 
nished premises,  nor  were  they  in 
fact. 

The  defendant  occupied  the  prem- 
ises from  the  date  of  the  lease  until 
the  31st  May,  1916,  and  paid  the 
rent  therefor.  In  the  affidavit  in 
answer  to  the  writ  the  defendant 
states  lliat  the  ''apartment  was  un- 
inhabitable, and  for  that  reason  he 
moved  out  of  said  apartment/' 

The  plaintiff  entered  and  endeav- 
ored to  rent  the  premises,  and  did  so 
rent  them  for  the  period  subsequent 
to  the  23d  August,  and  the  rent 
claimed  is  for  the  intervening  period 
between  the  abandonment  by  the 
defendant  and  the  entry  of  the 
plaintiff.  t 

The  evidence  established  that  the 
apartment  was  infested  with  cock- 
roaches. They  niade  their  appear- 
ance and  were  observed  a  day  or 
two  after  the  defendant  took  pos- 
session. On  the  second  day  after 
possession  they  were  found  in  great 
numbers  climbing  the  wall,  and 
many  were  killed  by  the  defendant. 
The  defendant  made  complaints 
from  time  to  time,  and  the  plaintiff 
promised  to  and  did  assist  in  the 
endeavor  to  exterminate  them.  The 
nuisance  was  much  abated  during 
the  Winter  months,  whether  from 
the  method^  adopted  for  their  ex- 
termination or  the  cold  weather  does 
not  very  clearly  appear.  In  the 
spring,  however,  they  resumed  their 
migrations,  apparently  coming  from 
the   adjoining   premises,    in    large 
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numbers.  There  is  no  doubt  that 
the  vennin  became  ahnost  if  not 
quite  an  intolerable  nuisance  to  the 
premises,  and  were  so  at  the  time 
the  defendant  left.  The  defendant 
also  complained  a  great  deal  of 
noises  from  different  causes,  but 
principally  from  the  occupants  of 
the  apartment  above.  There  is  some 
evidence,  rather  strong,  to  show 
that  the  final  cause  of  the  defend- 
ant's leaving  the  premises  was  the 
disturbance  suffered  from  the  occu- 
pants of  the  apartment  above;  but 
the  trial  judge  has  found,  and  there 
is  evidence  to  support  his  finding, 
that  the  defendant  left  both  on  ac- 
count of  the  nuisance  of  the  cock- 
roaches and  of  the  noises  complained 
of. 

The  trial  judge  found  that  the 
premises  were  partly  furnished.  I 
am  unable  to  find  evidence  to  sup- 
port the  finding  of  the  trial  judge 
in  that  regard.  It  is  true  that  the 
lessor  covenants  to  supply  the  prem- 
ises with  necessary  heat  and  hot  and 
cold  water  at  all  reasonable  times, 
by  means  of  the  pipes,  radiators,  and 
appliances  now  placed  therein,  and 
also  to  supply  such  janitor  service 
as  may  be  necessary  for  the  proper 
care  of  the  building,  but  not  so  as 
to  include  any  care  of  the  premises 
therein  demised. 

This   does  not,   in   my  opinion, 

bring  the  case  with- 
in the  rule  applied 
in  Davey  v.  Christ- 
off,  36  Ont.  L.  Rep. 
123, 9  Ont.  Week.  N. 
481,  28  D.  L.  R.  447, 
following  Smith  v.  Marrable,  11 
Mees.  &  W.  5, 152  Eng.  Reprint,  693, 
2  Dowl.  N.  S.  810,  Car.  &  M.  479, 12 
L.  J.  Exch.  N.  S.  223,  7  Jur.  70,  and 
Wilson  V.  Finch-Hatton,  L.  R.  2 
Exch.  Div.  336,  344,  46  L.  J.  Exch. 


liAndloril   and 
tenant— leased 
apart  meh  ts— 
'warranty  of 
habltablllty— 
appurtenances 
as  furniture. 


N.  S.  489,  86  L.  T.  N.  S.  47J,  5 
Week.  Rep.  537.  The  f omer  vis 
the  case  of  the  letting  of  a  f  urnkU 
house.  The  cases  are  fully  colketed 
and  considered  in  Davey  v.  Christ- 
off,  where  the  rule  was  applied  ti 
the  case  of  a  furnished  theater. 

In  closing  the  judgment  in  tint 
case,  Meredith,  Ch.  J.  0.,  expressed 
the  desire  that  nothing  should  be 
said  by  the  court  which  would  M 
to  unsettle  the  well-establishd  nde 
of  law  that,  in  the  case  of  a  dsm 
of  real  property  only,  a  condition  or 
warranty  that  it  is  fit  for  the  put- 
pose  for  which  it  is  intended  to  k 
used  will  not  be  implied. 

This  case  does,  in  my  opinion,  fil 
within  the  rule.  The     „,#.„,.fc^ 
facts  are  not  such  as  apartmeati- 
to  raise  an  implied  '••*"-""^- 
warranty  that  the  premises  wt 
habitable.    It  is  unnecessary  to  de- 
cide, had  such  an  implication  arises, 
what  would  be  the  effect  of  the  ]m- 
continued  occupation  by  the  teDut 
find  payment  of  rent. 

The  judgment  for  the  defeodaoi 
should  be  set  aside,  and  jadgmest 
entered  for  the  plaintiff  for  $219Ji 

The  circumstances  are  exeepto 
al.  The  defendant  has  suffered  eoi- 
siderable  loss  from  no  fault  upon 
his  part,  except  the  refusal  to  ^ 
cupy  the  premises  longer.  Wbik 
compelled  to  follow  the  rule  in « 
case  like  the  present,  one  cannot  W 
feel  that  the  plaintiff  is  not  entinlj 
free  from  fault.  The  condition  d 
the  premises,  one  would  think,  mfflt 
have  been  known,  and  more  effectiw 
means  might  have  been  used  to 
make  them  habitable. 

The  plaintiff  is 
entitled  to  the  costs 
of  the  appeal,  but.  no 
costs  of  the  court 
below. 


C4Mt*-attlM 
for  re»t  ww 
tenaBt  «kM** 
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ANNOTATION. 
Effect  of  ncHihabitability  of  leased  dwelling  or  apartment. 


I.  Scope,  1463. 
II.  In  general: 

w^a.  Implied  warranty  or  habitabil- 
ity: 

1.  From  fact  of  letting,  1453. 

2.  From  terms  of  lease,  1455. 
8.  Where  subject  of  demise  is 

a  furnished  house  or  apart- 
ment, 1456. 

b.  Express  warranty  of  habitabil- 
ity,  1459. 

c  Effect  of  recital  in  lease  that 
premises  are  in  good  order, 
1459. 

d.  Effect   of   misrepresentation   or 

fraud,  1460. 

e.  Uninhabitability   as   ground    of 

constructive  eviction: 

1.  Uninhabitability      resulting 

from   act  or  omission  of 
landlord,  1461. 

2.  Uninhabitability      resulting 

from   act  or  omission  of 
tenant,  1464. 

I.  Scope, 

This  annotation  assumes  to  present 
only  cases  in  which  the  duty  of  the 
lessor  of  premises  intended  for  resi- 
dential occupation,  with  reference  to 
their  habitability,  is  considered.  It 
does  not  include  decisions  as  to  the 
liability  of  the  lessor  for  a  personal 
injury  caused  by  some  defect  in  the 
leased  premises  not  affecting  their 
creneral  habitability. 

Although  the  principles  along  which 
the  decisions  herein  reviewed  proceed 
are  not  peculiar  to  leases  for  residen- 
tial purposes,  but  are  also  applied  in 
other  cases  in  which  premises  prove 
unlit  for  the  purpose  for  which  they 
are  let,  it  is  believed  that  they  are 
adequately  represented  in  the  class  of 
cases  coming  within  the  purview  of 
this  note. 

II,  In  general, 

a.  Implied  tcarranty  of  ?iahitahility, 
1,  From  fact  of  letting. 

Although  there  are  a  few  decisions 
to  the  contrary  (see  Leonard  v.  Arm- 
strong (1889)  73  Mich.  577,  41  N.  W. 


II.  e— continued. 

3.  Uninhabitability      resulting 

from   act  or  omission   of 
another  tenant,  1464. 

4.  Conditions    of    constructive 

eviction,  1464. 

III.  Statutory  provisions  and  their  effect^ 

1465. 
IV.  The  decisions  grouped  with  reference 
to  particular   causes  of  com- 
plaint:' 
a.  Plumbing  and  drains,  1468. 
— —  b.  Want  of  repair,  1472. 

c.  Smells,  1473. 

d.  Dampness,  1473. 

e.  Presence  of  disease,  1474. 

f .  Bedbugs,  cockroaches,  and  water 

bugs,  1475. 

g.  Rats,  1476. 

h.  Heating,  1476. 
i.  Water  supply: 

1.  Generally,   1479. 

2.  Hot  water,  1479. 
j.  Janitor  service,  1480. 

k.  Ill  repute  of  premises,  1480. 

695;  Collins  v.  Barrow  (1831)  1  Rob. 
&  M.  (Eng.)  112;  and  possibly  Salis- 
bury V.  Marshall  (1829)  4  Car.  &  P. 
(Eng.)  65)  the  great  weight  of  author- 
ity is  to  the  effect  that  in  the  absence 
of  statute,  there  is  no  warranty  im- 
plied in  the  letting  of  an  unfurnished 
house  or  tenement  that  it  is  reason- 
ably fit  for  habitation. 

United  States.— Doyle  v.  Union  P.  R. 
Co.  (1893)  147  U.  S.  413,  37  L.  ed.  223, 
13  Sup.  Ct.  Rep.  333. 

California. — Sieber  v.  Blanc  (1888) 
76  Cal.  173,  18  Pac.  260;  Green  v.  Red- 
ding -(1891)  92  Cal.  548,  28  Pac.  599; 
Angevine  v.  Knox-Goodrich  (1892)  3 
Cal.  Unrep.  648,  18  L.R.A.  264,  31  Pac. 
529. 

Illinois.  —  McCoull  v.  Herzberg 
(1889)  33  111.  App.  542;  Friedman  v. 
Schwabacher  (1896)  64  111.  App.  422; 
Martin  v.  Surman  (1904)  116  111.  App. 
282. 

Indiana. — Purcell  v.  English  (1882) 
86  Ind.  34,  44  Am.  Rep.  255;  Lucas  v. 
Coulter  (1885)  104  Ind.  81,  3  N.  E. 
622;  Hanson  v.  Cruse  (1900)  155  Ind. 
176,  57  N.  E.  904. 

Maine.— Libbey  v.  Tolford    (1861) 
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48  Me.  616,  77  Am.  Dec.  229  (obiter)  ; 
Bennett  v.  Sullivan  (1906)  100  Me. 
118,  60  Atl.  886,  18  Am.  Neg.  Rep.  428. 

Massachusetts. — Foster  v.  Peyser 
(1852)  9  Cush.  242,  57  Am.  Dec.  43; 
Royce  v.  Guggenheim  (1870)  106 
Mass.  201,  8  Am.  Repi  322;  Bowe  v. 
Hunking  (1883)  135  Mass.  380,  46  Am. 
R^.  471;  Stevens  v.  Pierce  (1890) 
151  Mass.  207,  23  N.  E.  1006;  Ingalls 
v.  Hobbs  (1892)  166  Mass.  348,  16 
L.R.A.  51,  32  Am.  St.  Rep.  460,  31  N. 
E.  286. 

Missouri.  —  Meade      v.      Montrose 
(1916)  173  Mo.  App.  722,  160  S.  W.  11 
(obiter);  Griffin  v.  Freeborn   (1914) 
181  Mo.  App.  203,  168  S.  W.  219. 

flfontana.— Blake  v.  Dick  (1895)  15 
Mont.  ^S6,  48  Am.  St.  Rep.  671,  38  Pac. 
1072;  Landt  v.  Schneider  (1904)  31 
Mont.  16,  77  Pac.  307. 

f^ew  Jersey. — Mullen  v.  Rainear 
(1883)  45  N.  J.  L.  520;  Murray  v.  Al- 
bertson  (1887)  50  N:  J.  L.  167,  7  Am. 
St.  Rep.  787,  13  Atl.  394. 

New  York.— Jaffe  v.  Harteau  (1874) 
56  N.  Y.  398,  15  Am.  Rep.  438;  Ed- 
wards V.  New  York  &  H.  R.  Co.  (1885) 
98  N.  Y.  245,  50  Am.  Rep.  659 ;  Frank- 
lin V.  Brown  (1889)  118  N.  Y.  110,  6 
L.R.A.  770,  16  Am.  St.  Rep.  744,  23  N. 
E.  126;  Daly  v.  Wise  (1892)  132  N.  Y. 
306, 16  L.R.A.  236,  30  N.  E.  837;  Cleves 
v.  Willoughby  (1846)  7  Hill,  83;  Post 
v.  Vetter  (1853)  2  E.  D.  Smith,  248; 
Vanderbilt  v.  Persse  (1854)  3  E.  D. 
Smith,  428;  Mayer  v.  Moller  (1852)  1 
Hilt.  491;  McGlashan  v.  Tallmadge 
(1861)  37  Barb.  313;  Wallace  v.  Lent 
(1865)  1  Daly,  481,  29  How.  Pr.  289; 
O'Brien  v.  Capwell  (1870)  59  Barb. 
497;  Laughlin  V.  Kief  (1876)  15  Alb. 
L.  J.  255;  Graves  v.  Cameron  (^879) 
58  How.  Pr.  75;  Chadwick  v.  Wood- 
ward (1883)  13  Abb.  N.  C.  441 ;  Jack- 
son V.  Odeil  (1884)  12  Daly,  345,  14 
Abb.  N.  C.  42;  Pomeroy  v.  Tyler 
(1887)  9  N.  Y.  S.  R.  514;  Dexter  v. 
King  (1890)  28  N.  Y.  S.  R.  750,  8  N.  Y. 
Supp.  489;  Rotter  v.  Goerlitz  (1891) 
i6T)aly,  484, 12  N.  Y.  Supp.  210;  Carey 
v.JKreizer  (1899)  26  Misc.  755,  57  N. 
Y.Supp.  79;  Sherman  v.  Ludin  (1905) 
79  App.  Div.  37,  79  N.  Y.  Supp.  1066 ; 
Flannery  v.  Simons  (1905)  47  Misc. 
123,  93  N.  Y.  Supp.  544;  Jacobs  v.  Mor- 
and    (1908)   59  Misc.  200,  110  N.  Y. 


Supp.  208;  Ash  v.  Meeks  (1909)  184 
App.  Div.  154,  118  N.  Y.  Supp.  821; 
Tabor  v.  Van  Pelt  (1914)  149  N.  Y. 
Supp.  487. 

North  Carolina. — Gaither  v.  Has- 
call-Richards  Steam  Generator  0>. 
(1897)  121  N.  C.  384,  28  S.  E.  546. 

Pennsylvania.  —  Moore  v.  Weber 
(1872)  71  Pa.  429,  10  Am.  Rep.  708; 
Reeves  v.  McComeskey  (1895)  168  Pa. 
571,  32  Atl.  96. 

Wisconsin. — ^Auer  v.  Vahl  (1906) 
129  Wis.  635,  109  N.  W.  529. 

England.— Hart  v.  Windsor  (1843) 
12  Mees.  &  W.  68,  152  Eng.  Reprint, 
1114,  13  L.  J.  Exch.  N.  S.  129,  8  Jur. 
150,  9  Eng.  Rul.  Cas.  438;  Heard  v. 
Camplin  (1850)  15  L.  T.  437;  Keates 
V.  Cadogan  (1851)  10  C.  B.  591,  138 
Eng.  Reprint,  234,  20  L.  J.  C.  P.  N.  S. 
76,  15  Jur.  428;  Chappell  v.  Gregory 
(1864)  34  Beav.  250,  55  Eng.  Reprint, 
631. 

Canada. — Denison  v.  Nation  (1861) 
21  U.  C.  Q.  B.  57;  St.  George  Man- 
sions V.  Hetherington  (reported 
herewith)  ante,  1450. 

The  reason  for  this,  as  stated  by 
Baron  Parke  in  Hart  v.  Windsor 
(Eng.)  supra,  is  that  "there  would  be 
no  limit  to  the  inconvenience  which 
would  ensue.  It. is  much  better  to 
leave  the  parties  in  every  case  to  pro- 
tect their  interests  themselves  by 
proper  stipulations,  and  if  they  really 
mean  a  lease  to  be  void  by  reason  of 
any  unfitness  in  the  subject  for  the 
purpose  intended,  they  should  express 
that  meaning."  ^^f^ 

So  far  as  expressions  used  in  Smith 
y.  Marrable  (184^  11  Mees.  &  W.  5, 
152  Eng.  Reprint,  693,  2  Dowl.  N.  S. 
810,  Car.  &  M.  479,  12  L.  J.  Exch.  N.  S. 
223,  7  Jur.  70,  appear  to  advance  the 
doctrine  that  there  is  an  implied  cove- 
nant in  all  leases  that  the  premises 
are  reasonably  fit  for  the  use  intended, 
or  that  in  the  lease  of  a  house  there 
is  an  implied  covenant  that  it  is  ten- 
antable,  it  is  overruled  by  later  deci- 
sions of  the  English  courts,  and  re- 
pudiated in  the  United  States.  Thus 
in  Franklin  v.  Brown  (1889)  118  N. 
Y.  110,  6  L.R.A.  770,  16  Am.  St.  Rep. 
744,  23  N.  E.  126,  it  is  said:  'The 
principle  that  there  is  an  implied  con- 
dition or  covenant  in  a  lease  that  the 
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property  is  reasonably  fit  for  the  pur- 
pose for  which  it  was  let,  as  laid  down 
in  Smith  v.  Marrable,  has  been  fre- 
<iuently  questioned  by  the  courts  of 
this  country,  and  has  never  been 
«.^dopted  as  the  law  of  this  state/' 

And  in  Dutton  v.  Gerrish  (1851)  9 
Cush.  (MassO  89,  65  Am.  Dec.  45,  it 
is  said  that  the  authority  of  Smith  v. 
Marrable  has  been  much  shaken,  if 
not  wholly  overruled,  so  far  as  it  ap- 
plies to  real  estate,  by  the  subsequent' 
cases  of  Sutton  v.  Temple  (1843)  12 
Mees.  &  W.  52,  152  Eng.  Reprint,  1108, 
13  L.  J.  Exch.  N.  S.  17,  and  Hart  v. 
Windsor  (1843)  12  Mees.  &  W.  68,  152 
Eng.  Reprint,  1114,  13  L.  J.  Exch.  N. 
S.  129,  8  Jur.  150,  9  Ensr-  Rul.  Gas.  438. 

The  courts  have  also  found  occasion 
to  hold  that  there  is  no  implied  war- 
ranty that  the  demised  premises  will 
continue  habitable  during  the  term. 
See  Brewster  v.  De  Fremery  (1867)  33 
Cal.  341;  Sieber  v.  Blanc  (1888)  76 
CaL  173,  18  Pac.  260;  Thum  Bros.  v. 
Rhodes  (1898)  12  Colo.  App.  245,  55 
Pac.  264;  McCoull  v.  Herzberg  (1889) 
33  111.  App.  542;  Walker  v.  Newman 
(1909)  146  lU.  App.  450;  Soucy  v. 
Louis  Obert  Brewing  Go.  (1913)  180 
HI.  App.  69;  Lucas  v.  Coulter  (1885) 
104  Ind.  81,  3  N.  E.  622;  Blake  y.  Dick 
(1895)  15  Mont.  236,  48  Am.  St.  Rep. 
^671,  38  Pac.  1072;  Moore  v.  Weber 
(1872)  71  Pa.  429,  10  Am.  Rep.  708; 
Reeves  v.  McComeskey  (1895)  168  Pa. 
571,  32  Atl.  96. 

The  rule  that  the  letting  of  a  house 
does  not  imply  that  it  is  lit  or  will  con- 
tinue fit  for  the  purposes  for  which  it 
*  is  let  applies  equally  to  the  case  of  the 
letting  of 'several  rooms  in  a  tenement 
or  apartment  house,  if  they  pass  out 
of  the  control  of  the  landlord  into  the 
exclusive  possession  of  the  tenant. 
McKeon  y.  Cutter  (1892)  156  Mass. 
296,  31  N.  E.  389;  St.  George  Man- 
sions V.  Hetherington  (reported 
herewith)  ante,  1450. 

In  some  cases  a  distinction  has  been 
taken,  based  upon  whether  the  action 
'was  one  on  the  covenant  to  pay  rent 
or^or  use  and  occupation. 

At  common  law,  the  abandonment 
•of  the  premises  by  the  tenant  on  ac- 
count of  their  lintenantableness  would 
have  been  no  defense  to  an   action 


against  him  for  the  stipulated  rent. 
Graves  v.  Cameron  (1879)  58  How.  Pr. 
(N.  Y.)  75. 

In  Cowie.v.  Goodwin  (1840)  9  Car. 
&  P.  (EngO  378,  it  was  contended  that- 
use  and  occupation,  being  an  action 
of  an  equitable  nature,  could  only  be 
maintained  in  respect  of  the  beneficial 
occupation,  and  therefore  that  one 
whose  enjoyment  of  an  apartment  had 
been  interfered  with  by  the  occur- 
rence of  a  nuisance  which  was  not 
remedied  by  the  landlord  could  not  be 
held  liable  for  rent  during  the  time  be- 
tween the  occurrence  of  the  nuisance 
and  the  time  he  quitted  the  premises; 
and  the  case  was  accordingly  submit- 
ted to  the  jury  upon  that  basis. 

The  untenantable  condition  of  a 
house  is  a  proper  defense  in  an  action 
for  its  use  and  occupation.  Trotter  v. 
Htoderson  (1860)  17  Phila.  Leg.  Int. 
(Pa.)  190,  as  digested  in  32  Century 
Dig.  col.  844. 

2,  From  temis  of  lease. 

As  to  effect  of  recital  in  lease  that 
the  premises  are  in  good  order,  see 
subd.  II.  c,  infra. 

Although  no  warrant  of  habitability 
may  be  implied  from  the  fact  of  let- 
ting, the  terms  of  the  lease  may  be 
such  as  to  raise  an  implied  covenant 
or  condition  that  the  premises  shall  be 
fit  for  occupancy  as  a  dwelling. 

Thus,  it  has  been  held  that  a  lease 
which  stipulates  that  the  lessee  shall 
not  use  the.  premises  otherwise  than 
as  a  dwelling  house  fairly  represents 
and  declares  the  house  to  be  in  all 
respects  fit  and  suitable  for  that  pur- 
pose. Wolfe  V.  Arrott  (1885)  109  Pa. 
473^  1  Atl.  333. 

And  that  there  is  an  implied  cove- 
nant upon  the  lease  of  a  dwelling 
house  that  it  is  habitable.  Showaker 
v.  Boyer  (1887)  3  Pa,  Co.  Ct.  271. 

In  Salidbury  v.  Marshall  (1829)  4 
Car.  &  P.  (Eng.)  65,  it  was  held  that 
an  agreement  stating,  ''John  Marshall 
agrees  to  become  a  tenant  to  Richard 
Salisbury  by  occupying  a  house.  No. 
47  in  Nelson  Square,  Blackfriar's 
Road,  of  which  he  has  an  unexpired 
lease  of  two  years  from  March  22d 
last  for  the  whole  of  that  period,''  was 
upon  a  condition  precedent  that  the 
house  should  be  put  into  such  a  state 
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of  repair  as  that  a  decent  family  might 
be  supposed  capable  of  occupying  it 
during  the  tenancy. 

So  far  as  the  above  case  is  authority 
for  the  doctrine  that  there  is  an  im- 
plied contract  on  the  part  of  the  lessor 
of  a  house  to  put  it  in  repair,  arising 
from  the  fact  of  letting,  as  contradis- 
tinguished from  the  terms  of  the  lease, 
it  is  expressly  overruled  in  Hart  v. 
Windsor  (1843)  12  Mees.  &  W.  68,  152 
Eng.  Reprint,  1114,  13  L.  J.  Exch.  N. 
S.  129,  8  Jur.  150,  9  Eng.  RuL  Cas.  488.' 

Even  if  a  covenant  can  be  implied 
in  a  lease  of  premises  to  be  used  as  a 
"boarding  house"  that,  when  let,  they 
are  suitable  for  occupation  as  a 
"boarding  house,"  such  covenant  can- 
not be  so  extended  by  implication  as 
to  cover  "first-class"  or  any  particular 
description  of  boarding  houses  not  ex- 
pressly designated  in  the  lease. 
Roosevelt  v.  Abbatt  (1864)  2  Robt. 
(N.  Y.)  156. 

As  to  the  circumstances  under 
which  a  covenant  to  furnish  heat  or 
water  may  be  implied,  see  infra. 

3,  Where   subject   of  demise  to  a  fur- 
nished  house  or  apartment. 

There  is  a  difference  of  opinion  as 
to  whether  there  is  an  -implied  condi- 
tion in  the  case  of  a  demise  of  a  fur- 
nished house  or  apartment  that  it 
shall  be  fit  for  immediate  occupation. 
That  such  a  condition  may  be  implied 
is  affirmed  in  the  leading  case  of  Smith 
V.  Marrable  (1843)  11  Mees.  &  W.  5, 
152  Eng.  Reprint,  693,  2  Dowl.  N.  S. 
810,  Car.  &  M.  479,  12  L.  J.  Exch.  N.  S. 
223,  7  Jur.  70,  in  which  it  was  held  to 
be  an  implied  condition  in  the  letting 
of  a  furnished  house  at  a  watering 
place,  for  a  term  of  five  or  six  weeks, 
that  it  should  be  fit  for  immediate  oc- 
cupation; and  this  doctrine  is  also 
supported  by  the  cases  of  Wilson  v. 
Finch-Hatton  (1877)  L.  R.  2  Exch. 
Div.  (Eng.)  336,  46  L.  J.  Exch.  N.  S. 
489,  36  L.  T.  N.  S.  473,  25  Week.  Rep. 
587;  Bird  v.  Greville  (1884)  1  Cab.  & 
El.  (Eng.)  317;  Ingalls  v.  Hobbs 
(1892)  156  Mass.  348,  16  L.R.A.  61,  32 
Am.  St.  Rep.  460,  31  N.  E.  286;  Mor- 
genthau  v.  Ehrich  (1912)  77  Misc.  139, 
136  N.  Y.  Supp.  140. 

A  contrary  view  was  taken  in  Fisher 
V.  Lighthall,  4  Mackey  (D.  C.)  82,  54 


Am.  Rep.  268;  Rubens  v.  Hill  (1904) 
115  111.  App.  665,  judgment  affirmed  in 
(1904)  213  111.  523,  73  N.  E.  1127;  and 
Davis  V.  George  (1892)  67  N.  H.  398, 
39  Atl  979. 

Thus,  in  Rubens  v.  Hill  (1904)  116 
111.  App.  565,  it  is  said:  "The  doc- 
trine of  Smith  V.  Marrable  has  not 
been  well  received  in  the  United 
States.  In  Naumberg  v.  Young  (1882) 
44  N.  J.  L.  345,  43  Am.  Rep.  380,  the 
court  said:  'Certain  it  is  that  Smith 
v.  Marrable  has  never  been  followed 
except  under  the  precise  circumstances 
under  which  it  was  decided,  and  then 
only  as  enabling  the  tenant  to  abandon 
the  premises,  rescind  the  lease,  and  de- 
fend against  the  payment  of  rent' 
And  in  a  later  case,  Murray  v.  Albert- 
son  (1887)  50  N.  J.  L.  167,  7  Am.  St 
Rep.  787,  13  Atl.  394,  the  same  court 
decided  that  Smith  v.  Marrable  was 
bad  law,  and  wholly  repudiated  it  even 
in  a  case  where  the  demise  was  a  fur- 
nished house  on  the  seashore  for  only 
a  few  months.  In  Fisher  v.  Lighthall 
:(1885)  4  Mackey  (D.  C.)  82,  the  court, 
after  a  review  of  all  the  English  cases, 
discarded  the  doctrine  of  Smith  v. 
Marrable.  In  New  York  the  doctrine 
of  the  case  has  been  held  not  good 
law,  in  a  number  of  cases.  See  How- 
ard V.  Doolittle  (1864)  3  Duer  (N.  Y.) 
464;  Franklin  v.  Brown  (1889)  118  N. 
Y.  110,  6  L.R.A.  770,  16  Am.  St  Rep. 
.744,  23  N.  E.  126.  In  the  case  last 
above  cited  the  court  of  appeals  says: 
'The  principle  that  there  is  an  implied 
condition  or  covenant  in  a  lease  that 
the  property  is  reasonably  fit  for  the 
purpose  for  which  it  is  let,  as  laid' 
down  in  Smith  v.  Marrable,  has  been 
frequently  questioned  by  the  courts 
of  this  country  and  has  never  been 
adopted  as  the  law  of  this  state,'  cit- 
ing Edwards  v.  New  York  ft  H.  R.  Co. 
(1885)  98  N.  Y.  248,  50  Am.  Rep.  659; 
Cleves  V.  Willoughby  (1845)  7  Hill 
(N.  Y.)  83,  and  a  number  of  other  New 
York  cases.  In  Carson  v.  Godley 
(1856)  26  Pa.  Ill,  67  Am.  Dec.  404, 
the  English  cases  are  reviewed,  and 
the  doctrine  of  the  Smith-Marrable 
Case  is  wholly  rejected,  and  it  is  said 
by  the  learned  judge  who  writes  the 
opinion  that  the  doctrine  has  been  set 
aside  even  by  the  English  court  in 
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which  it  originated;  but  in  this,  we 
think,  there  is  a  mistake.    The  English 
cases  cited  as  overruling  the  doctrine 
do  not  expressly  do  so,  though  many 
of  them  express  dissatisfaction  with 
the  rule.    So  far  as  we  have  been  able 
to  ascertain,  Massachusetts  is  the  only 
state  in  this  country  that  has  given 
the  doctrine  of  this  case  an  unquali- 
fied approval.     In  Ingalls  v.  Hobbs 
(1892)  156  Mass.  348,  16  L.R.A.  51,  32 
Am.  St.  Rep.  460,  81  N.  E.  286,  that 
court  adopts  the  rule  laid  down  in 
the  English  case  under  a  state  of  facts 
so   like  the  English  case  that  there 
was    no    ground    for    distinguishing 
them.     There  the   demise  was  of  a 
furnished   house   for   the   season    of 
1890.      The    lessee,    upon    discover- 
ing that  the  beds  were  infested  with 
bugs,    abandoned    the    premises    and 
refused    to    pay    the    rent,  and    his 
defense  was  sustained  on  the  author- 
ity of  the  English  case.    No  court  has 
gone  further  or  .used  stronger  terms 
than  the  supreme  court  of  Massachu- 
setts in  applying  the  general  doctrine 
that  there  is  no  implied  covenant  in 
the  demise  of  real  estate  that  it  is 
reasonably  fit   for  the   purpose   for 
which  it  is  let,  as  is  shown  by  the  de- 
cisions in  Stevens  v.  Pierce    (1890)  • 
151  Mass.  207,  23  N.  E.  1006;  Bertie 
V.  Flagg  (1894)  161  Mass.  504,  37  N. 
E.  572,  and  the  late  case  of  Roth  v. 
Adams  (1904)  185  Mass.  341,  70  N.  E. 
445,  thus  showing  that  the  doctrine 
of  Smith  V.  Marrable  is  only  applied 
under  facts  precisely  like  those  in  the 
English  case,  and  then  only  as  justi- 
fying the   lessee  in   abandoning  the 
premises  and  defending  against  the 
rent." 

And  in  Davis  v.  George  (1892)  67 
N.  H.  393,  39  Atl.  979,  in  holding  that 
there  is  no  implied  covenant  or  con- 
dition in  a  lease  of  a  furnished  house 
that  it  is  reasonably  fit  for  the  lessee's 
intended  occupation,  the  court  said: 
"A  broad  distinction  in  this  regard  is 
suggested  between  a  lease  of  a  fur- 
nished and  a  lease  of  an  unfurnished 
house,  which,  on  principle,  is  not  ap^ 
parent.  If  the  landlord  knows  that 
the  tenant  proposes  to  occupy  the 
house  for  a  term  of  years  as  a  place 
for  the  accommodation  of  the  travel- 
4  A.L.B.— 92 


ing  public,  why  should  the  fact  that 
the  landlord  also  leases  to  him  the 
furniture  in  the  house  imply  an  addi- 
tional agreement  on  his  part  that  the 
house  is  suitable  for  hotel  purposes  or 
for  habitation?  Want  of  repair,  and 
structural  defects  in  the  house,  do  not 
depend  upon  the  furnishings;  and 
there  is  no  more  reason  why  a  land- 
lord should  bind  himself  by  a  war- 
ranty against  such  imperfections  in 
a  lease  of  a  furnished  house,  than 
there  is  in  a  lease  of  an  unfurnished 
house.  To  hold  that  such  a  warranty 
is  implied  in  the  one  case  and  not  in 
the  other  would  introduce  an  arbitrary 
distinction  not  based  on  any  apparent 
practical  reason,  and  not  within  the 
contemplation  of  the  parties  to  such 
contracts." 

The  attempt  has  been  made  in  some 
jurisdictions^  notably  in  New  Jersey, 
to  limit  the  doctrine  of  Smith  v.  Mar- 
rable to  cases  in  which  the  condition 
complained  of  is  in  the  furniture  rath- 
er than  in  the  building. 

Thus,  in  Murray  v.  Albertson 
(1887)  50  N.  J.  L.  167,  7  Am.  St.  Rep. 
787,  13  Atl.  394,  it  was  held  that  the 
doctrine  of  Smith  v.  Marrable  is  in- 
applicable where  the  defect  com- 
plained of  is  not  in  the  furniture,  but 
in  the  condition  of  the  house  itself. 

And  in  Rubens  v.  Hill  (1904)  115 
111.  App.  565,  it  is  said  that  it  would 
seem  that  if  the  doctrine  in  Smith  v. 
Marrable  is  to  apply  at  all,  it  ought 
not  to  be  extended  to  cases  where  the 
defects  relate  exclusively  to  the  build- 
ing as  real  estate. 

This  view  seems  attributable  to  the 
expressions  used  in  Sutton  v.  Temple 
(1843)  12  Mees.  &  W.  52,  152  Eng. 
Reprint,  1108,  in  which  it  was  said 
that  the  case  of  Smith  v.  Marrable 
''resembles  the  case  of  a  ready  fur- 
nished room  in  an  hotel,  which  is 
hired  on  the  understanding  that  it 
shall  be  reasonably  fit  for  immediate 
habitation.  In  such  case  the  bargain 
is  not  so  much  for  the  house  as  the 
furniture,  and  it  is  well  understood 
that  the  house  is  to  be  supplied  with 
fit  ahd  proper  furniture,  and  that  if 
it  be  defective  the  landlord  is  bound 
to  replace  it." 

The  true  view  is  that  expressed  in 
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Chadwick  v.  Woodward  (1883)  13  Abb. 
N.  C.  (N.  Y.)  441,  where  it  is  said 
that  the  mere  fact  that  a  house  has 
furniture  in  it  is  not  the  determining 
element,  although  it  is  one  of  the 
elements  which  seemingly  take  Smith 
V,  Marrable  out  of  the  category  of  de- 
termined cases,  but  that  the  distin- 
guishing circumstance  is  that  the 
premises  were  let  for  immediate  hab- 
itation. 

So,  also,  in  Ash  v.  Meeks  (1909)  134 
App.  Div.  154,  118  N.  Y.  Supp.  821, 
it  is  said  that  there  is  a  distinction 
between  the  letting  of  an  unfurnished 
house  and  one  furnished  ready  for 
occupancy,  and  that  where  misrepre- 
sentations and  deceit  are  claimed,  the 
fact  that  the  house  is  being  let  fur- 
nished, ready  for  occupancy,  is  a  cir- 
cumstance to  be  weighed  in  determin- 
ing the  question  of  fact.  < 

In  Ingalls  v.  Hobbs  (1892)  156  Mass. 
348,  16  L.R.A.  51,  32  Am.  St.  Rep.  460, 
31  N.  E.  286,  in  holding  that  in  a  lease 
of  a  completely  furnished  dwelling 
house  for  the  summer  season  at 
a  summer  watering  place,  there  is 
an  implied  agreement  that  the  house 
is  fit  for  habitation  without  greater 
preparation  than  the  tenant  might  rea- 
sonably be  expected  to  make,  the  court 
said:  ''In  the  absence  of  fraud  or  a 
covenant,  the  purchaser  of  real  estate, 
or  the  hirer  of  it  for  a  term,  however 
short,  takes  it  as  it  is,  and  determines 
for  himself  whether  it  will  serve  the 
purpose  for  which  he  wants  it.  He 
may,  and  often  does,  contemplate  mak*- 
ing  extensive  repairs  upon  it  to  adapt 
it  to  his  wants.  But  there  are  good 
reasons  why  a  different  rule  should 
apply  to  one  who  hires  a  furnished 
room,  or  a  furnished  house,  for  a  few 
days,  or  a  few  weeks  or  months.  Its 
fitness  for  immediate  use  of  a  par- 
ticular kind,  as  indicated  by  its  ap- 
pointments, is  a  far  more  important 
element  entering  into  the  contract 
than  when  there  is  a  mere  lease  of 
real  estate.  One  who  lets  for  a  short 
term  a  house  provided  with  all  fur- 
nishings and  appointments  for  imme- 
diate residence  may  be  supposed  to 
contract  in  reference  to  a  well-under- 
stood purpose  of  the  hirer  to  use  it 
as  a  habitation.    An  important  part  of 


what  the  hirer  pays  for  is  the  oppor- 
tunity to  enjoy  it  without  delay,  and 
without  the  expense  of  preparing  it 
for  use.  It  is  very  difficult,  and  often 
impossible,  for  one  to  determine  on 
inspection  whether  the  house  and  its 
appointments  are  fit  for  the  use  for 
which  they  are  immediately  wanted, 
and  the  doctrine  caveat  emptor,  which 
is  ordinarily  applicable  to  a  lessee  of 
real  estate,  would  often  work  injustice 
if  applied  to  cases  of  this  kind.  It 
would  be  unreasonable  to  hold,  under 
such  circumstances,  that  the  landlord 
does  not  impliedly  agree  that  what  he 
is  letting  is  a  house  suitable  for  oc- 
cupation in  its  condition  at  the  time." 
In  Wilson  V.  Finch-Hatton  (1877) 
L.  R.  2  Exch.  Div.  (Eng.)  336,  it  was 
Baid:  'The  circumstances  in  which 
furnished  houses  are,  and  those  in 
which. real  property  is,  demised,  differ 
very  greatly.  Where  real  property, 
such  as  a  house  and  lands,  is  taken  by 
a  tenant  In  a  state  30  dilapidated  as 
to  require  a  large  expenditure  of 
money  to  put  it  into  repair,  to  hold 
that  the.  contract  contained  an  implied 
condition  that  the  lessor  should  put 
such  premises  into  repair  would  be 
clearly  contrary  to  the  intention  of 
the  parties.  When,  however,  a  person 
takes  a  furnished  house  for  a  brief 
period  of  time  it  is  clear  that  he  ex- 
pects to  find  it  reasonably  fit  for  oc- 
cupation from  the  very  day  on  which 
he  intends  to  enter,  and  the  lessor  is 
well  aware  that  this  is  the  view  en- 
tertained by  the  tenant.  If,  indeed, 
this  were  not  so^  what  limit  could  .be 
imposed  to  the  time  during  which  the 
tenant  might  be  kept  out  of  possession, 
and  how  long  would  he  have  to  wait 
while  the  value  of  his  tenancy  was 
daily  diminishing?''  And  it  was  al- 
so said  by  Pollock,  B. :  "If  this  were 
the  case  of  an  agreement  for  the  let- 
ting of  real  property,  the  well-estab- 
lished rules  of  law  would  apply,  and 
they  would  force  us  to  hold  that  the 
tenant  could  not  succeed  in  this  case; 
but  although  in  the  case  of  a  fur- 
nished house  many  of  the  incidents 
which  attach  to  a  demise  of  realty  may 
be  applicable,  inasmuch  as  the  rent 
does,  in  a  sense,  issue  out  of  the  realty^ 
still  the  rent  paid  for  a  furnished 
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house  such  as  this  is  not  merely  rent 
for  ^e  use  of  the  realty,  but  a  sum 
paid  for  the  accommodation  afforded 
by  the  use  of  the  house,  with  all  its 
appurtenances  and  contents,  during 
the  particular  period  of  three  months 
for  which  it  is  taken.'* 

It  is  not  enough  that  a  landlord,  in 
letting  a  furnished  house,  honestly  be- 
lieves that  the  house  is  in  a  fit  state 
for  habitation;  the  house  itself  must 
be  reiasonably  habitable.  Charsley  v. 
Jones  (1889)  5  Times  L.  R.  (EngO 
412,  63  J.  P.  280. 

It  is  no  defense  on  the  part  of  the 
landlord  to  an  action  for  breach  of  the 
implied  condition  arising  upon  the  let- 
ting of  a  furnished  house  that  it  shall 
be  fit  for  immediate  habitation,  that 
he  did  not  know  that  the  premises 
were  otherwise  than  fit  for  occupa- 
tion, because  he  could  ascertain,  and 
ought  to  have  known.  Sarson  v.  Rob- 
erts [1895]  2  Q.  B.  (Eng.)  395,  65 
L.  J.  Q.  B.  N.  S.  37,  14  Reports,  616, 
73  L.  T.  N.  S.*174,  43.  Week.  Rep.  690, 
59  J.  P.  643. 

In  Sutton  V.  Temple  (1843)  12  Mees. 
&  W.  52,  152  Eng.  Reprint,  1108,  13  L. 
J.  Exch.  N.  S.  17,  it  was  said  by  Lord 
Abinger  that  where  the  party  has  had 
an  opportunity  of  personally  inspect- 
ing a  ready  furnished  house  by  him- 
self or  his  agent  before  entering  on 
the  occupation  of  it,  perhaps  the  ob- 
jection would  not  arise;  but  if  a  per- 
son takes  a  ready  furnished  house  up- 
on the  faith  of  its  being  suitably  fur- 
nished, surely  the  owner  is  under  an 
obligation  to  let  it  in  a  habitable  state. 
^  The  implied  covenant  of  fitness  for 
habitation  arising  upon  the  letting  of 
a  furnished  house  does  not  extend  to 
octemal  conditions  not  attributable 
to  the  fault  of  the  lessor,  such  as 
odors  from  adjacent  premises  (see 
Franklin  y.  Brown  (1889)  118  N.  Y. 
110,  6  L.R.A.  770,  16  Am.^'St.  Rep.  744, 
23  N.  E.  126),  or  to  a  condition  not  ex- 
isting at  the  time  the  lease  was  made, 
but  which  came  into  being  after  the 
title  to  the  leasehold  premises  had 
vested  under  an  executed  lease,  though 
before  the  commencement  of  the  term 
(see  Edwards  v.  McLean  (1890)  122 
N.Y.  302,  25N.  E.  483). 

On  the  letting  of  a  furnished  house 


the  implied  term  that  it  shall  be  fit 
for  .human  habitation  applies  only  to 
the  state  of  the  house  at  the  com- 
mencement of  the  term.  MacLean  v. 
Gurrie  (1884)  Cab.  &  El.  (Eng.)  361 ; 
Chester  v.  Powell  (1885)  52  L.  T.  N. 
S.  (Eng.)  722. 

Likewise,  on  the  letting  of  furnished 
apartments  there  is  no  implied  agree- 
ment that  they  shall  continue  fit  for 
habitation  during  the  term.  Sarson 
V.  Roberts  [1895]  2  Q.  B.  (Eng.)  395, 
65  L.  J.  Q.  B.  N.  S.  37,  14  Reports,  616, 
73  L.  T.  N.  S.  174,  43  Week.  Rep.  690, 
59  J.  P.  643. 

The  presence  in  an  apartment  the 
lease  of  which  makes  no  mention  of 
chattels,  of  a  refrigerator,  window 
blinds,  and  pipes  and  radiators  for 
heating,  does  not  constitute  the  lease 
one  of  a  partly  furnished  apartment, 
so  as  to  bring  it  within  the  rule  that 
where  premises  are  let  furnished,  an 
implied  warranty  of  habitability 
arises.  The  reported  case  (St.  George 
Mansions  v.  Hetherington,  ante, 
1450). 

&.  Express  tcarrohty  of  habitaldUiy, 

A  warranty  that  a  house  is  habit- 
able is  not  a  warranty  that  it  will  con- 
tinue habitable.  Fowler  v.  Stevens 
(1882)  17  Jones  &  S.  (N.  Y.)  479. 

This  is  true  also  of  an  implied  war- 
ranty: see  III.  a,  3,  supra. 

As  to  whether  representations  as  to 
the  condition  of  the  premises  will 
create  an  express  warranty,  see  sub- 
division II.  d,  infra. 

€•  Effect  of  recital  in  lease  that  premises 
are  in  good  order » 

See  also  in  this  connection,  Spikings 
V.  Fox  (1908)  145  IlL  App.  337,  in 
subd.  IV.  a,  infra. 

A  provision  in  a  lease  that  "it  is 
understood  and  agreed  that  the  owner 
shall  not  be  called  upon  or  liable  for 
any  repairs  whatsoever  on  said  prem- 
ises during  the  term;  the  house  being 
now  in  perfect  order,"  refers  only  to 
repairs,  and  does  not  amount  to  a  war-' 
ranty  that  the  house  is  reasonably  fit 
for  habitation.  Foster  v.  Peyser 
(1852)  9  Cush.  (Mass.)  242,  57  Am. 
Dec.  43. 

When  the  landlord  rents  his  house 
with  a  distinct  understanding  that  it   • 
is  in  good  condition    (as  where  the 
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lease  contains  a  covenant  on  the  part 
of  the  lessee  reciting  that  he  "has  re- 
ceived such  demised  premises  in  good 
order  and  condition/'  and  will  ulti- 
mately give  them  up  in  as  good  con- 
dition), that  becomes  a  part  of  the 
consideration,  and  the  lessor  cannot 
recover  rent  after  the  lessee  has 
moved  out  because  of  defects  in  the 
sewerage,  rendering  the  house  un- 
healthful  and  unfit  for  occupation  as 
a  residence.  Tyler  v.  Disbrow  (1879) 
40  Mich.  415. 

A  tenant  who  has  not  gone  into 
possession  of  premises  rented  for 
residential  purposes  is  not  estopped 
to  deny  that  they  were  in  a  habitable 
condition  when  the  term  commenced 
because  the  lease  contained  a  cove- 
nant on  his  part  that  he  received  pos- 
session of  the  demised  premises  in 
good  order  and  condition,  such  cove- 
nant being  untrue.  Curran  v.  Gushing 
(1916)  197  111.  App.  371. 

d.  Effect  of  miarepresentation  or  fraud. 

The  doctrine  that  the  maxim  "Cav- 
eat emptor"  applies  to  the  leasing  as 
well  as  to  the  transfer  of  real  or  per- 
sonal property,  and  that  the  lessee 
takes  the  risk  of  its  quality  or  condi- 
tion, presupposes  the  absence  of  fraud 
or  deceit  on  the  part  of  the  lessor. 

Accordingly,  where  the  lessor  has 
made  untrue  representations  as  to  the 
habitability  of  the  premises,  with  the 
intention  that  they  should  be  relied 
upon,  and  which  are  actually  relied 
upon  by  the  prospective  tenant,  the 
latter,  upon  finding  such  representa- 
tions to  be  untrue,  may  elect  either  to 
abandon  the  premises  and  rescind  the 
lease,  or  to  continue  in  possession  and 
hold  the  lessor  responsible  in  dam- 
ages for  the  deceit.  See  Bauer  v. 
Taylor  (1903)  4  Neb.  (tlnof.)  701,  96 
N.  W,  268;  Murray  v.  Albertson  (1887) 
50  N.  J.  L.  167,  7  Am.  St.  Rep.  787,  13 
Atl.  394;  Daly  v.  Wise  (1892)  132  N. 
Y.  306,  16  L.R.A.  236,  30  N.  E.  837; 
Jackson  v.  Odell  (1884)  12  Daly  (N. 
Y.)  345,  14  Abb.  N.  C.  42;  Pryor  v. 
Foster  (1888)  17  N.  Y.  S.  R.  472,  1 
N.  Y.  Supp.  774;  Ash  v.  Meeks  (1909) 
134  App.  Div.  154, 118  N.  Y.  Supp.  821 ; 
Crump  V.  Morrell  (1878)  12  Phila. 
(Pa.)  249;  Bunn  v.  Harrison   (1886) 


3  Times  L.  R.  (Eng.)  146 ;  Harrison  v. 
Malet  (1886)  8  Times  L.  R.  (Eng.)  58. 

But  a  representation  by  the  lessor 
that  the  premises  are  in  first-class  or- 
der cannot  be  considered  as  fraudu- 
lent, where  the  repairs  necessary 
might  have  been  made  at  a  trifling  ex- 
pense. Lock  v.  Wyckofif  (1887)  11 
N.  Y.  S.  R.  678. 

So,  also,  if  the  lessor  has  been  guil- 
ty of  fraudulent  concealment,  the 
lessee  may  either  abandon  the  prem- 
ises and  rescind  the  lease,  or  continue 
in  possession  and  hold  the  lessor  re- 
sponsible in  damages  (see,  in  addition 
to  cases  cited  infra,  Stevens  v.  Pierce 
(1890)  151  Mass.  207,  23  N.  E.  1006; 
Bauer  V.  Taylor  (1908)  4  Neb.  (Unof.) 
701,  96  N.  W.  268;  Murray  v.  Albert- 
son  (1887)  50  N.  J.  L.  167,  7  Am.  St. 
Rep.  787,  18  Atl.  394;  Daly  v.  Wise 
(1892)  182  N.  Y.  806,  16  L.R.A.  236, 
30  N.  E.  837;  Ash  v.  Meeks  (1909)  134 
App.  Div.  154,  118  N.  Y.  Supp.  821), 
subject,  however,  to  the  qualification 
that  he  must  not  risk  the  health  of 
himself  or  his  family  by  unnecessarily 
subjecting  them  to  the  deleterious  con- 
ditions (see  Davis  v.  Smith  (1904)  26 
R  I.  129,  66  L.R.A.  478,  106  Am.  St 
Rep.  691,  58  Atl.  630,  3  Ann.  Cas.  832). 

To  have  this  effect,  however,  the 
misrepresentations  must  amount  to 
the  assertion  of  a  fact,  and  not  be 
merely  the  expression  of  an  opinion. 
See  Coulson  v.  Whiting  (1884)  12  Daly 
(N.  Y.)  408,  14  Abb.  N.  C.  60;  Lack  v. 
Wyckoff  (1887)  11  N.  Y.  S.  R.  678; 
Daly  V.  Wise  (1892)  132  N.  Y.  306,  16 
L.R.A.  236,  30  N.  E.  837. 

There  can  be  no  fraudulent  with- 
holding of  information  where  there 
exists  no  obligation  to  disclose  it;  and 
the  question  therefore  arises.  Under 
what  circumstances  does  a  duty  to  dis- 
close exist? 

Such  a  du^  may  be  said  to  exist 
where  the  prospective  lessee  makes 
an  express  inquiry  calling  for  a  state- 
ment of  fact,  and  not  a  mere  expres- 
sion of  opinion  (see  cases  supra  as 
to  the  effect  of  misrepresentations), 
or  where  there  is  some  hidden  defect 
rendering  the  premises  unfit  for  habi- 
tation, not  discoverable  upon  ordinary 
examination,  and  known  to  the  lessor 
at  the  time  of  making  the  lease  (see, 
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generally,  Cowen  v.  Sunderland  (1887) 
145  Mass.  363,  1  Am.  St.  Rep.  469,  14 
N.  E.  117;  Meade  v.  Montrose  (1913) 
173  Mo.  App.  722,  160  S.  W.  11;  Ash 
y.  MeekB  (1909)  134  App.  Div.  154, 
118  N.  Y.  Supp.  821)  ;  such  as  the  fact 
that  the  premises  are  infected  with 
disease  (see  cases  under  subd.  IV.  e, 
infra),  or  that  the  well  is  contami- 
nated (see  Maywood  v.  Logan  (1889) 
78  Mich.  135,  18  Am.  St.  Rep.  431,  43 
N.  W.  1052),  or  that  the  premises  had 
"been  used  for  the  purposes  of  prosti- 
tution (Rhinelander  v.  Seaman  (1877) 
13  Abb.  N.  C.  (N.  Y.)  455;  Staples  v. 
Anderson  (1865)  3  Robt.  (N.  Y.)  327; 
contra,  Meeks  v.  Bowerman  (1861)  1 
Daly.  (N.  Y.)  99),  or  that  a  condition 
of  affairs  exists  likely  to  endanger  the 
health  of  the  occupants  before  the  ac- 
tual condition  of  the  premises  becomes 
known  to  them  (see  Kern  v.  Myll 
(1890)  80  Mich.  525,  8  L.R.A.  682,  45 
N.  W.  587;  Wallace  v.  Lent  (1865) 
1  Daly  (N.  Y.)  481,  29  How.  Pr.  289; 
Ash  y.  Meeks  (1909)  134  App.  Diy. 
154,  118  N.  Y.  Supp.  821;  Davis  y. 
Smith  (1904)  26  R.  L  129,  66  L.R.A. 
478,  106  Am.  St.  Rep.  691,  58  Atl.  630, 
3  Ann.  Cas.  832). 

When  there  are  concealed  defects 
attended  ^ with  danger  to  an  occupant, 
which  a  careful  examination  would 
not  discover,  known  to  the  lessor,  the 
latter  is  bound  to  reveal  them  in  order 
that  the  lessee  mky  guard  against 
them.  While  the  failure  to  reveal  such 
facts  may  not  be  actual  fraud  or  mis- 
representation, it  is  such  negligence 
as  may  lay  the  foundation  of  an  action 
against  the  lessor  if  injury  occurs. 
Cowen  V.  Sunderland  (1887)  145  Mass. 
363,  1  Am.  St.  Rep.  469,  14  N.  E.  117. 

It  is  not  enough,  however,  that  the 
landlord  knows  of  the  source  of  dan- 
ger, unless  he  also  knows,  or  common 
experience  shows,  that  it  is  dangerous. 
He  is  bound  at  his  peril  to  know  the 
teaching  of  common  experience,  but 
he  is  not  bound  to  foresee  results  of 
which  common  experience  would  not 
warn  him,  and  which  only  a  special- 
ist would  apprehend.  Gutter  v.  Ham- 
len  (1888)  147  Mass.  471,  1  L.R.A.  429, 
18  N.  E.  397;  Martin  v.  Richards 
(1892)  165  Mass.  381,  29  N.  E.  591. 

Where  the  condition  of  the  prem- 


ises is  as  apparent  to  the  lessee,  upon 
making  an  inspection,  as  to  the  lessor, 
there  is  no  duty  of  disclosure  (Mullen 
V.  Rainear  (1883)  45  N.  J.  L.  520; 
Blake  v.  Dick  (1895)  15  Mcmt,  236, 
48  Am.  St.  Rep.  671,  38  Pac.  1072), 
even  though  the  defects  in  the  struc- 
ture or  condition  of  the  premises  are 
such  as  cannot  be  discovered  by  any 
examination  that  the  intending  ten- 
ant can  be  expected  to  make  (Goulson 
v.  Whiting  (1884)  12  Daly  (N.  Y.)  408, 
14  Abb.  N.  G.  60)  ;  and  although  the 
lessor  knew  that  they  were  wanted 
for  immediate  occupation,  as  he  is  en- 
titled to  suppose  that  the  lessee  will 
do  what  any  man  in  his  senses  would 
do,  and  make  a  proper  investigation 
(Keates  v.  Cadogaq  (1851)  10  C.  B. 
591,  138  Eng.  Reprint,  234,  20  L.  J.  G. 
P.  N.  S.  76,  15  Jur.  428) . 

If  the  condition  of  the  premises,  at 
the  time  prior  to  the  letting,  was  a 
dangerous  one,  and  the  landlord's  at- 
tention was  called  to  it,  and  he  under- 
took to  remedy  it,  and  used,  means 
which  were  ineffectual  for  the  pur- 
pose, and  which  he  knew  or  ought  to 
have  known  were  ineffectual,  he  can- 
not escape  liability  by  employing  a 
servant  to  do  the  work,  or  escape  the. 
consequences  of  that  servant's  neglect^ 
to  do  the,  work  properly.     Martin  vr 
Richards  (Mass.)  supra. 

Representations  as  to  the  condition 
of  the  premises  cannot  be  relied  upon 
as  an  express  warranty  where  not  em- 
bodied in  the  written  lease,  such  evi- 
dence being  incompetent,  as  tending  to 
vary  and  enlarge  the  written  contract 
(see  Stevens  v.  Pierce  (1890)  151 
Mass.  207,  23  N.  E.  1006) ;  but  a  state- 
ment made  at  the  time  of  a  verbal  con- 
tract of  letting,  and  for  the  purposes 
of  the  contract,  as  to  the  condition  of 
the  premises,  is  both  a  warranty  and 
a  condition  (Bunn  v.  Harrison  (1886) 
3  Times  L.  R.  (Eng.)  146). 

e.  Vninhabitahility   as   ground   of   cfon- 
structive  eviction, 

1,  Uninhahitahility  resulting  frotn  ac€  or 
omission  of  landlord 

Where  the  uninhabitability  of  the 
demised  premises  is  the  result  of  a 
wrongful  act  or  omission  on  the  part 
of  the  landlord,  there  is  a  constructive 
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eviction  which  will  warrant  the  ten- 
ant in  vacating  the  premises. 

So,  where  the  landlord  has,  express- 
ly or  impliedly,  assumed  the  duty  of 
furnishing  heat   (see  cases  in  subd. 

IV.  h,  infra)  or  water  (see  cases  in 
subd.  IV.  i,  infra),  failure  to  do  so,  if 
continued  for  a  material  period  of 
time,  may  constitute  an  eviction. 

As  to  whether  failure- to  perform  a 
covenant  to  repair  will  constitute  a 
constructive  eviction,  or  will  merely 
constitute  the  basis  of  an  action  for 
damages,  there  is  a  difference  of  opin- 
ion. That  it  will  do  so  if,  in  conse- 
quence, the  premises  become  unin^ 
habitable,  see  Piper  v.  Fletchex'  (1901) 
115  Iowa,  263,  88  N.  W.  380;  Harthill 

V.  Cooke  (1897)  }9  Ky.  L.  Rep.  1624, 
48  S.  W.  706;  Thalheimer  v.  Lempert 
(1888)  49  Hun,  606,  17  N.  Y.  S.  R.  346, 
1  N.  Y.  Supp.  470;  Russell  v.  Rush 
(1860)  2  Pittsb.  (Pa.)  134.  Contra, 
Royce  v.  Guggenheim  (1870)  106  Mass; 
201,  8  Am.  Rep.  322. 

The  duty  to  repair  undertaken  by 
the  landlord  does  not  require  him  to 
keep  the  premises  in  good  order  as  re- 
gards temporary  or  incidental  ob- 
structions. He  is  not  bound  to  clear 
the  spouts  or  conductors  on  the  roof 
of  temporary  or  casual  obstructions 
from  ice  or  rubbish,  and  if  the  prem- 
ises become  untenantable  by  reason  of 
such  temporary  or  accidental  obstruc- 
tions, it  is  the  tenant's  own  fault,  arid 
uninhabitability  arising  from  such 
cause  will  not  justify  him  in  abandon- 
ing the  premises.  Russell  v.  Rush 
(1860)  2  Pittsb.  (Pa.)  134. 

Where,  after  the  making  of  the 
lease,  but  before  the  lessee  takes  pos- 
session of  the  premises,  the  landlord 
removes  a  fixture  constituting  a  part 
of  the  demised  premises,  leaving  the 
house  in  a  condition  wholly  unfit  for 
the  habitation  of  any  human  being, 
the  lessee  id  justified  in  refusing  to 
take  possession  of  the  house,  and  is 
not  liable  upon  his  covenant  to  pay 
rent  Cleves  v.  Willoughby  (1845)  7 
Hill  (N.  Y.)  86. 

No  lawful  act  done  by  the  landlord 
on  an  adjoining  estate  owned  by  him, 
for  the  purpose  of  improving  that  es- 
tate, and  not  for  the  purpose  of  de- 
priving the  tenant  of  the  enjojnnent 


of  any  part  of  the  demised  premises, 
can  be  deemed  an  eviction.  The  mere 
fact  that  by  an  act  or  default  of  the 
landlord,  not  unlawful  in  itself,  nor 
accompanied  with  any  intention  to  af- 
fect the  enjoyment  of  the  premises  de- 
mised, they  have  been  rendered  unin- 
habitable, is  not  sufilcient.  Royee  v. 
Guggenheim  (1870)  106  Mass.  201,  8 
Am.  Rep.  322. 

So,  the  act  of  the  landlord  in  so 
building  on  land  adjoining  the  demised 
premises  as  to  obstruct  and  darken 
the  windows  cannot  operate  as  an 
eviction.  Royce  v.  Guggenheim 
(Mass.)  supra;  Palmer  v.  Wetmore 
(1849)  2  Sandf.  (N.  Y.)  816;  Myers 
V.  Gemmel  (1861)  10  Barb.  (N.  Y.) 
587. 

In  the  absence  of  deceit,  fraud,  false 
representation,  or  any  express  cove- 
nant, the  lessor  of  a  building  is  not  lia- 
ble in  damages  for  injury  to  the  ten- 
ant's goods  by  rain,  in  consequence  of 
the  removal  of  a  building  from  ad- 
jacent property  owned  by  him,  consti- 
tuting the  only  protection  to  a  part  of 
the  leased  premises.  Rotter  v.  Croer- 
litz  (1891)  16  Daly,  484, 12  N.  Y.  Supp. 
210.  s 


Effect  of  failure  to  perform  dntj  to  pmt 
premises  into  habitable  oonditii 


Where  a  house  let  for  inmiediate 
occupation  is  not  fit  therefor^  and  is 
at  once  given  up  on  that  account^  the 
lessor  cannot  recover  either  the  rent 
or  for  use  and  occupation.  Campbell 
V.  Wenlock  (1866)  4  Fost.  &  F.  (Eng.) 
716. 

The  failure  of  the  landlord  to  put 
leased  premises  into  a  habitable  con- 
dition at  the  commencement  of  the 
term  excuses  a  tenant  who  has  not 
gone  into  possession  from  all  the  cov- 
enants of  the  lease,  including  the  cov- 
enant to  pay  rent.  Curran  v.  Gushing 
(1916)  197  Dl.  App.  371. 

One  who  is  entitled  to  a  house  in 
a  habitable  condition  at  the  time  of 
the  beginning  of  the  tenancy,  and  who 
has  declined  to  take*  the  house  at  such 
time  because  of  its  condition,  is  not 
thereafter  bound  to  take  it  upon  its 
being  put  into  good  condition,  for  in 
such  case  the  lessee  does  not  get  that 
for  which  he  has  contracted, — a  house 
habitable   during  the   whole    of   the 
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term.  Wilson  v.  Finch-Hatton  (1877) 
L.  R.  2  Exch.  Div.  (Eng.)  336,  46  L. 
J.  Exch.  N.  S.  489,  86  L.  T.  N.  S.  478^ 
25  Week.  Rep.  587. 

Apartments  or  tenememts* 

As  between  a  landlord  and  a  tenant, 
an  eviction,  whether  actual  or  con- 
structive, must  be  due  to  some  act  of 
commission  or  omission;  in  other 
words,  due  to  some  wrong  or  fault  on 
the  part  of  the  landlord  whereby  the 
tenant  is  deprived  of  the  beneficial  en- 
joyment of  the  premises  leased.  Ac- 
cordingly, a  distinction  must  be  ob- 
served b^iween  cases  where  the  hir- 
ings  or  leasings  were  of  rooms  or 
apartments  forming  part  of  a  tene- 
ment or  apartment  house,  and  cases 
where  the  whole  of  the  dwelling  is 
leased  to  and  is  under  the  sole  su- 
pervision and  control  of  the  lessee. 
Taber  v.  Van  Pelt  (1914)  149  N.  Y. 
Supp.  487. 

In  the  case  of  an  apartment  house, 
a  rule  different  from  that  applying  to 
the  hiring  by  one  person  of  a  whole 
house  obtains;  and  the  landlord  of 
such  premises  who  has  retained 
charge  and  control  of  everything  that 
is  common  to  the  whole  building  and 
of  which  each  individual  tenant  of 
portions  thereof  has  the  use  and  bene- 
ficial enjoyment,  such  as  the  hallways, 
elevators,  heating  apparatus,  and  gen- 
eral plumbing  work,  is  consequently 
in  duty  bound  to  see  to  it  that  all  such 
portions  of  the  building«and  appli- 
ances are  kept  in  a  state  of  repair. 
Goldberg  v.  Lloyd  (1908)  110  N.  T. 
Supp.  530. 

In  Tallman  v.  Murphy  (1890)  120 
N.  Y.  346,  24  N.  E.  716,  it  is  said :  'In 
such  a  building  as  the  one  under  con- 
sideration [an  apartment  house]  there 
is  very  much  that  remains  under  the 
charge  and  control  of  the  landlord. 
The  heating  of  the  apartments,  the 
supply  of  water,  all  sanitary  arrange- 
ments, and  many  other  things  essen- 
tial to  the  proper  enj.oy?!%ent  o^  the 
apartments  in  the  building  by  the  ten- 
ants thereof  are  Regulated  and  con- 
trolled by  the  landlord,  and  he  owes 
a  duty  to  tiie  tenant  to  see  that  all 
soeb  matters  and  appliances  are  kept 
in  proper  order;  and  if  he  persistent- 
ly neglects  them,  and  by  reason  of 


such  neglect  the  tenant  is  deprived  of 
heat  or  water,  or  his  apartments  are 
filled  with  gas  or  foul  odors  from  the 
same,  and  the  apartments  become  unfit 
for  occupancy,  the  tenant  is  deprived 
of  the  beneficial  enjoymient  thereof, 
and  the  consideration  for  which  he 
agrees  to  pay  rent  fails,  and  there  is 
a  constructive  eviction." 

Accordingly,  the  failure  of  the  less- 
or of  an  apartment  in  an  apartment  or 
tenement  house  to  remedy  defects  in 
the  general  plumbing  system  (Me- 
Curdy  v.  Wyckoff  (1906)  73  N.  J.  L. 
368,  63  Atl.  992;  Fash  v.  Kavanagh 
(1861)  24  How.  Pr.  (N.  Y.)  347; 
Bradley  v.  De  Goicouria  (1884)  14 
Abb.  N.  C.  (N.  Y.)  53,  12  Daly,  393, 
67  How.  Pr.  76;  Krausi  v.  Fife  (1907) 
120  App.  Div.  490,  105  N.  Y.  Supp. 
384),  or  in  water  and  waste  pipes  be- 
longing to  a  portion  of  the  premise! 
remaining  under  the  landlord's  con- 
trol (Damkroger  v.  Pearson  (1898) 
74  Minn.  77,  76  N.  W.  960),  or  to  abate 
a  condition  arising  from  the  presence 
in  other  parts  of  the  building  of  rats 
(Barnard  Realty  Co.  v.  Bon  wit  (1913) 
155  App.  Div.  182,  189  N.  Y.  Supp. 
1050,  reversing  (1912)  76  Misc.  464, 
135  -N.  Y.  Supp.  700 ;  Madden  v.  Bul- 
lock (1909)  115  N.  Y.  Supp.  723),  or 
bedbugs  (Streep  v.  Simpson  (1913)  80 
Misc.  666,  141  N.  Y.  Supp.  863),  war- 
rants the  tenant  in  abandoning  the 
premises  and  claiming  a  constructive 
eviction. 

An  agreement  on  the  part  of  the  ten- 
ant to  make  repairs  does  not  authorize 
the  landlord  to  create  a  nuisance  by 
refusing  to  repair  such  part  of  the 
apartment  as  he  may  retain  under  his 
own  control.  Goldberg  v.  Lloyd  (N. 
Y.)  supra. 

Where  the  lessee's  premises  are  ren- 
dered untenantable  by  reason  of  dam- 
age to  a  part  of  the  building  not  occu- 
pied by  him,  and  which  served  as  a 
protection  to  his  premises,  the  lessee 
has  the  right  to  remove  from  the  prem- 
ises and  cease  paying  rent  until  they 
are  repaired;  but  he  has  no  right  to 
compel  the  landlord  to  protect  him  in 
remaining  with  his  goods  in  the  build- 
ing in  its  exposed  condition.  Doupe 
V.  Denin  (1871)  45  N.  Y.  119,  6  Am. 
Rep.  47. 
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2.  Uninhabitabtlity  retmlting  from  act  or 

omission  of  tenant, 

A  constructive  eviction  cannot  be 
predicated  of  a  condition  arising  from 
a  want  of  repairs  which  it  is  the  duty 
of  the  tenant  to  make.  Goldberg  v. 
Lloyd  (1908)  110  N.  Y.  Supp.  530; 
Alger  V.  Kennedy  (1876)  49  Vt,  109, 
24  Am.  Rep.  117. 

3,  Uninhahitability  resulting  from,  act  or 

omission  of  another  tenant. 

Constructive  eviction  cannot  be 
predicated  of  acts  of  a  tenant  of  an- 
other portion  of  the  building,  using 
instrumentalities  owned  and  operated 
by  himself,  which  the  landlord  does 
not  control,  and  with  which  he  has 
nothing  to  do.  Martens  v.  Sloane 
(1909)  132  App.  Div.  114,  116  N.  Y. 
Supp.  512. 

•It  is  no  defense  in  an  action  for 
rent  upon  a  lease  under  seal  of  apart- 
ments in  a  building  that  before  the 
lease  the  landlord  sublet  the  lower 
apartments  to  the  person  who  used 
them  as  a  place  of  prostitution,  drink- 
ing, etc.,  to  the  disturbance  of  the  de- 
fendant; it  not  being  shown  that  the 
landlord  had  leased  them  for  the  pur- 
pose, or  knew  that  they  were  to  be 
used  for  such  purpose.  Gilhooley  v. 
Washington  (1850)  4  N.  Y.  217. 

4.  Conditions  of  constructive  eviction* 

In  order  to  justify  a  tenant  in  quit- 
ting the  demised  premises,  it  must  ap- 
pear that  the  landlord  consents  to  or 
suffers  the  commission  of  acts  which 
are  an  obstruction  to  the  beneficial  en- 
joyment of  the  premises,  and  make  it 
necessary  for  the  tenant  to  remove. 
It  should  appear  tlvtt  the  landlord  has 
persistently  neglected  his  duty,  and 
that  the  apartment  thereby  becomes 
unfit  for  occupancy.  Humes  v.  Gard- 
ner (1898)  22  Misc.  388,  49  N.  Y.  Supp. 
147. 

Even  if  the  circumstances  com- 
plained of  are  such  as  to  justify  the 
tenant  in  abandoning  the  property 
and  in  claiming  a  constructive  evic- 
tion, he  must  do  so  in  a  reasonable 
time  after  the  circumstances  arise 
which  give  him  the  right  to  abandon, 
and  if  he  fails  to  do  so,  he  loses  the 
right.  Griffin  v.  Freeborn  (1914)  181 
Mo.  App.  203.  168  S.  W.  219;  Kent  v. 


Ward  (1908)  111  N.  Y.  Supp.  748; 
Siebpld  V.  Heyman  (1909)  120  N.  Y. 
Supp.  105;  Stokes  v.  Airla  (1916)  94 
Misc.  185,  157  N.  Y.  Supp.  975. 

The  fact  that  the  tenant  continues 
to  occupy  the  premises  concludes  him 
from  asserting  that  they  were  unten- 
antable. Chadwick  v.  Woodward 
(1883)  13  Abb.  N.  C.  (N.  Y.)  441; 
Jackson  v.  Paterno  (1908)  58  Misc. 
201,  108  N,  Y.  Supp.  1073,  affirmed  in 
(1908)  128  App.  Div.  474,  112  N.  Y. 
Supp.  924;  Siebold  v.  Heyman  (1909) 
120  N.  Y.  Supp.  105;  Thomson  v.  Lud- 
lum  (1901)  36  Misc.  801,  74  N.  Y. 
Supp.  875. 

To  constitute  constructive  eviction 
*  the  abandonment  must  be  complete. 
Merida  Realty  Co.  v.  Coffin  (1910)  123 
N,  Y.  Supp.  120. 

And  a  tenant  cannot  claim  construc- 
tive eviction  on  account  of  a  nuisance 
created  by  the  landlord  upon  the  prem- 
ises, where,  after  leaving  the  prem- 
ises, he  returned  to  them.  Blake  v. 
Dick  (1895)  15  Mont.  236,  48  Am.  St 
Rep.  671,  38  Pac.  1072. 

A  lessee  remaining  in  possession  of 
the  premises  until  the  particular  mat- 
ters complained  of  have  been  rem- 
edied, waives  whatever  right  he  may 
have  had  by  reason  of  such  matters  to 
claim  a  constructive  eviction.  Gold- 
berg V.  Lloyd  (1908)  110  N.  Y.  Supp. 
530;  Ryan  v.  Jones  (1892)  2  Misc.  65, 
20  N.  Y.  Supp.  842. 

But  a  tenant  who  has  given  notice 
of  his  intention  to  vacate  4is  soon  as 
he  can  make  proper  arrangements,  on 
account  of  the  uninhabitable  condi- 
tion of  the  premises,  is  not  obliged  to 
remain  because,  at  the  time  of  his  re- 
moval, the  landlord  had  entered  upon 
the  work  of  repair.  Lathers  v.  Coates 
(1896)  18  Misc.  231,  41  N.  Y.  Supp. 
373. 

And  the  continuance  of  the  occu- 
pancy for  a  time  during  which  the 
landlord  is  attempting  to  remedy  the 
defect  doep.^jipt  waive  the  right  to  ter- 
minate the  ,vAs<i,  Krausi  v.  Fife 
(1907)  120  App:  Div.  490,  105  N.  Y. 
Supp.  384. 

The  continuance  of  a  tenant  in  the 
occupation  of  the  premises  for  about 
a  month  does  not  amount  to  an  adop- 
tion of  the  contract,  or  make  him  Ha- 
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bl6  for  the  payment  of  rent  for  the 
period  which  he  actually  occupied, 
where  it  was  induced  by  the  assurance 
of  the  landlord's  agent  that  the  cause 
of  the  complaint  would  be  removed, 
and  an  attempt  to  remove  it  was  not 
successful.  Wallace  v.  Lent  (1865)  1 
Daly  (N.  Y.)  481,  29  How.  Pr.  289. 

A  lessee  cannot  retain  possession 
after  discovering  the  falsity  of  the 
lessor's  representations  as  to  the  con- 
dition of  the  premises,  even  upon  the 
promise  of  the  landlord  to  make  the  re- 
pairs asked  for,  and  then,  after  the 
lapse  of  many  months,  recoup  the 
damages  claimed  to  have  accrued  by 
reason  of  the  misrepresentations 
against  the  claim  for  rent.  Lack  v. 
Wyckoff  (1887)  11  N.  Y.  S.  R.  678. 

A  lessee  cannot  set  up  the  untenant- 
ability of  the  premises  as  a  ground  for 
abandonment  where  the  lessor  had  no 
notice  that  the  house  was  claimed  to 
be  untenantable,  and  another  reason 
was  assigned  by  the  lessee  for  leaving 
tbe  premises.  Holmes  v.  Wood  (1891) 
88  Mich.  435,  50  N.  W.  323. 

Ill,  statutory  praviMatiB  and  their  ef* 

fec$. 

Calif  omia* 

No  implied  covenant  to  repair  arises 
by  virtue  of  a  statute  providing  that 
the  lessor  of  a  building  intended  for 
occupation  must,  in  the  absence  of  an 
agreement  to  the  contrary,  put  it  in 
a  condition  lit  for  occupation.  Van 
Every  v.  Ogg-(1881)  59  Cal.  563. 

Such  obligation  is  limited  by  the  ex- 
tent of  the  privilege  conferred  upon 
the  tenant  by  the  Code,  of  making  re- 
pairs not  requiring  an  expenditure  of 
more  than  a  month's  rent,  the  same  to 
be  deducted  from  the  rent,  or  to  va- 
cate the  premises,  discharged  from 
performance  of  the  conditions  of  the 
lease.  Ibid.;  Sieber  v.  Blanc  (1888) 
76  Cal.  178,  18  Pac.  260. 

And  no  implied  warranty  of  habit- 
able condition  of  a  house  leased  for  a 
dwelling  is  created  by  the  provision 
of  the  CaliforniinQtde  that  the  lessor 
must  put  it  in  such  condition.  Ange« 
vine  V.  Knox-Goodrich  (1892)  3  Cal. 
Unrep.  648,  18  L.R.A.  264,  31  Pac.  629. 

The  provision  of  the  California  Code 
giving  the  option  to  the  tenant,  after 
notice  to  th«  landlord,  to  make  repairs. 


or  to  vacate  the  premises  discharged 
from  the  performance  of  the  condi- 
tions of  the  lease,  will  not  warrant  a 
tenant  in  throwing  up  the  lease  and 
abandoning  the  premises  without  af- 
fording the  landlord  an  opportunity  of 
putting  them  in  repair,  when,  as  a 
proposed  tenant,  he  had  it  in  his  pow- 
er, before  entering  into  the  contract, 
to  visit  and  inspect  the  premises  if 
he  chose  to  do  so,  and  was  not  influ- 
enced in  entering  into  the  lease  by 
any  act  of  the  landlord  of  deception  or 
fraud.  Green  v.  Redding  (1891)  92 
Cal.  548,  28  Pac.  599. 

Creorgia. 

In  Driver  v.  Maxwell  (1876)  56  Ga. 
11,  it  was  said  that,  in  view  of  the 
provisions  of  the  Georgia  Code,  de- 
volving the  burden  of  keeping  rented 
premises  in  repair  upon  the  landlord 
instead  of  upon  the  tenant,  where  it 
rested  by  rule  of  the  common  law,  gen- 
erally where  full  rent  is  reserved,  the 
landlord  is  to  be  understood  as  letting 
his  property  in  a  condition  reasonably 
fit  for  the  purpose  for  which  it  is  in- 
tended to  be  used,  and  as  binding  him- 
self to  keep  it  in  that  condition  on 
proper  notice  from  his  tenant,  by  mak- 
ing necessary  repairs  or  authorizing 
them  to  be  made  at  his  expense;  but 
that  where  the  premises  by  reason  of 
patent  defects,  known  alike  to  both 
partiesr  are,  at  the  time  they  are  of- 
fered for  rent,  out  of  repair  and  unfit 
or  unsafe  for  comfortable  use,  the  ten- 
ant ought  to  reject  them  if  he  is  not 
satisfied  to  accept  them  as  they  are, 
and  if  he  does  accept  them,  no  matter 
what  price  he  agrees  to  pay,  the  land- 
lord, in  the  absence  of  a  special  under- 
taking to  do  more,  should  be  held  for 
such  repairs  only  as  become  requisite 
to  keep  the  property  in  as  good  con- 
dition as  when  it  was  rented. 

It  is  the  duty  of  a  landlord  renting 
an  apartment  for  a  time  to  begin  in 
the  future,  to  have  it  on  the  day  when 
the  term,  is  to  begin  in  a  condition  rea- 
sonably suitable  for  the  purpose  for 
which  it  was  rented.  Me  Yere  v. 
Withers  (1914)  15  Ga.  App.  688,  82 
S.  E.  163. 


A  lessee  cannot  set  up  in  defense  to 
a  claim  for  rent,  that  the  buiMing  was 
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uninhabitable  and  that  he  had  suffered 
damages  to  his  furniture  in  conse- 
quence thereof,  where  in  such  a  case 
the  lessee  was  authorized  by  law,  if 
the  lessor  should  refuse  or  fail  to  make 
necessary  repairs,  to  have  them  made 
himself,  and  deduct  jthe  cost  from  the 
rent.  Diggs  v.  Maury  (1871)  23  La. 
Ann.  59. 

A  tenant  remaining  in  possession 
cannot  refuse  to  pay  rent  because  the 
premises  may  be  in  an  unhealthful 
condition.  Lorenzen  v.  Woods  (1881) 
McGloin,  878. 

Minnesota. 

In  Minnesota  a  statute  (§  1,  chap. 
100,  Laws  1883)  providers:  "The  les- 
sees or  occupants  of  any  building  which 
shall  without  any  fault  or  neglect  on 
their  part  be  destroyed,  or  be  so  in- 
jured by  the  elements  or  any  other 
cause  as  to  be  untenantable  or  unfit 
for  occupancy,  shall  not  be  liable  or 
bound  to  pay  rent  to  the  lessors  or 
owners  thereof  after  such  destruc- 
tion or  injury  unless  otherwise  ex- 
pressly provided  by  written  agreement 
or  covenants ;  and  the  lessees  or  occu- 
pants may  thereupon  quit  and  surren- 
der possession  of  the  leasehold  prem- 
ises and  of  the  land  so  leased  or  occu- 
pied." 

In  a  case  arising  under  this  statute 
(although  the  report  does  not  so  state) 
It  was  held  that  a  tenant  from  month 
to  month,  who,  knowing  that  the  roof 
of  the  house  leaked  badly,  entered  up- 
on another  month's  occupancy,  must 
be  deemed  to  have  made  an  election 
to  become  a  tenant  for  another  month, 
and  may  not  exonerate  himself  from 
liability  for  the  month's  rent  by  aban- 
doning the  premises.  Flint  v.  Sweeney 
(1892)  49  Minn.  509,  52  N.  W.  136. 

But  the  fact  that  a  tenant  elected 
to  remain  on  the  premises  notwith- 
standing lesser  defects  will  not 
amount  to  an  election  to  continue  a 
tenant  notwithstanding  greater  de- 
fects subsequently  developed  which 
rendered  the  premises  untenantable 
and  unfit  for  occupancy,  which  will 
preclude  him  from  setting  up  the  pro- 
visions of  the  statute  as  exonerating 
him  from  liability  for  rent  after  aban- 
doning the  premises.     Damkroger  v. 


Pearson  (1898)  74  Minn.  77,  76  N.  W. 
960. 

Montana. 

The  provisions  of  the  Montana  Civil 
Code,  that  where  the  building  leased 
is  intended  for  the  use  and  occupation 
of  human  beings,  the  lessor  must,  in 
the  absence  of  'an  agreement  to  the 
contrary,  put  it  in  a  condition  fit  for 
such  occupation,  and  must  repair  all 
subsequent  dilapidation,  etc.,  and  that 
if  he  does  not  make  such  repairs  with- 
in a  reasonable  time  after  notice,  the 
lessee  may  repair  the  same,  where  the 
Qost  does  not  exceed  one  month's  rent, 
or  may  vacate  the  premises,  in  which 
case  the  lessee,  shall  be  discharged 
from  the  further  payment  of  rent, — are 
confined  to  property  used  for  dwell- 
inghouse  purposes,  and  are  not  ap- 
plicable to  business  property.  Landt 
V.  Schneider  (1904)  31  Mont.  15,  77 
Pac.  307. 

Hew  York. 

In  New  York  a  statute  (chap.  345, 
Laws  of  1860,  now  §  227  of  the  Real 
Property  Laws)  provides  that  the 
lessee  of  a  building  which  shall,  with- 
out any  fault  or  neglect  on  his  part, 
be  so  destroyed  or  be  so  injured  by  the 
elements  or  any  other  cause  as  to  be 
untenantable  and  unfit  for  occupancy, 
shall  not  be  liable  or  bound  to  pay 
rent,  and  may  thereupon  quit  and  sur- 
render possession  of  the  leasehold 
premises. 

Such  statute  applies  only  where  the 
injury  or  destruction  occurs  after  the 
lessee's  entry,  and  not  where  it  exists 
at  the  time  of  making  the  lease. 
Bloomer  v.  Merrill  (1865)  1  Daly,  485, 
29  How.  Pr.  259. 

It  does  not  apply  to  a  case  where  the 
defect  existed  when  the  lease  was 
made,  and  no  fraud  or  misrepresenta- 
tion is  shown  on  the  part  of  the  land- 
lord, or  where  it  results  from  the  neg- 
lect of  the  tenant  to  make  ordinary  re- 
pairs, or  from  deterioration  due  to  the 
ordinary  use  by  the  tenant.  Meserole 
V.  Hoyt  (1899)  161  N.  Y.  59,  56  N.  W. 
274,  afiirming  (1893)  34  App.  Div.  88, 
53  N.  Y.  Supp.  1072;  Sherman  ▼.  Lndin 
<1903)  79  App.  Div.  37,  79  N.  Y.  Supp. 
1066. 
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«—  does  Aot  apply  to  eomdHioaA  arialss 
from  deoaj  or  f ailnm  to 


Its  provisions  have  reference  to  a 
destruction  or  injury  resulting  from 
sudden  and  unexpected  action  of  the 
elements  or  .other  cause,  and  not  to 
the  gradual  deterioration  and  decay 
produced  by  the  ordinary  action  of  the 
elements.  Suydam  v.  Jackson  (1873) 
64  N.  Y.  450. 

In  Tallman  v.  Murphy  (1890)'  120  N. 
Y.  345,  24  N.  E.  716,  it  is  said :  "Such 
injuries  as  are  the  result  of  failure  to 
make  ordinary  repairs,  when  the  land- 
lord has  not  agreed  to  make  them,  do 
not  come  within  the  statute,  because 
it  was  not  intended  to  modify  or 
change  the  relative  duties  of  the  par- 
ties to  the  lease  in  that  respect.  That 
is  all  that  was  necessarily  decided  in 
Suydam  v.  Jackson,  supra/' 

^dofootlTo  plii|a1»|]is» 

The  statute  does  nfi^give  the  ten- 
ant a  right  to  abandon  the  premises 
upon  their  becoming  untenantable  on 
account  of  water  entering  the  cellar, 
where  he  was  told  when  he  signed  the 
lease  that  water  might  enter  the  cel- 
lar. Bon  V.  Watson  (1889)  24  N.  Y. 
S.  R.  113,  4  N.  Y.  Supp.  872. 

.  It  does  not  warrant  the  tenant  in 
abandoning  the  premises  where  their 
untenantability  arises  from  the  de- 
fective condition  of  the  plumbing. 
Coulson  V.  Whiting  (1884)  12  Daly, 
408»  14  Abb.  N.  G.  60;  Sutphen  v.  See- 
has  (1883)  12  Daly,  189,  14  Abb.  N*  G. 
67,  note;  Dexter  v.  King  (1890)  28 
N.  Y.  S.  R.  750,  8  N.  Y.  Supp.  489. 

It  does  not  relieve  the  tenant  from 
liability  for  rent  where  the  water  and 
Bewer  pipes  burst  and  the  landlord 
failed  to  repair  them,  where  it  does 
not  appear  that  the  bursting  of  the 
pipes  was  not  due  to  gradual  decay, 
or  that  it  was  to  be  attributed  to  any 
sudden  or  unexpected  action  of  the 
elements.  Lansing  v.  Thompson 
(1896)  8  App.  Div.  54,  40  N.  Y.  Supp. 
425. 

—  mvst  bo  injury  to  building. 

It  is  questionable  whether  the  fact 
that  the  enjoyment  of  the  premises  has 
become  so  impaired  as  to  make  them 
untenantable  brings  the  case  within 
the  statute  unless  the  condition  can 


in  some  sense  be  attributable  to  an  in- 
jury to  the  building.  Thalheimer  v. 
Lempert  (1888)  49  Hun,  606,  17  N.  Y. 
S.  R.  346,  1  N.  Y.  Supp.  470. 

^-does    not    pormit    abandonment    for 
dampness. 

Such  statute  does  not  exonerate  the 
tenant,  upon  abandoning  the  premises, 
from  further  liability  for  rent,  where 
the  abandonment  is  occasioned  by  the 
dampness  of  the  walls.  Truesdell  v. 
Booth  (1875)  4  Hun,  100,  6  Thbmp.  & 
G.  879. 

^•or  disease. 

It  has  no  application  to  a  case  where 
the  premises  become  untenantable  by 
reason  of  becoming  infected  with  dis- 
ease germs  prior  to  the  commence- 
ment of  the  tenancy,  there  being  in 
such  case  no  such  destruction  or  in- 
jury to  the  premises  as  is  comtemplat- 
ed  by  the  statute.  Edwards  v.  McLean 
(1890)  122  N.  Y.  302,  25  N.  E.  483. 

The  statute  does  not  entitle  the  ten- 
ant to  vacate  the  premises  because  of 
the  settling  of  a  floor  and  cracking  of 
the  walls.  Oakley  v.  Loening  (1894) 
8  Misc.  302,  28  N.  Y.  Supp.  735,  af- 
firming  (1894)  7  Misc.  742,  27  N..  Y. 
Supp.  1017. 

Or  because  of  noise  and  vibration  i 
produced  by  the  operation  of  an  adja- * 
cent  electric  light  plant.    Floyd-Jones 
V.  Schaan  (1908)  109  N.  Y.  Supp.  362, 
affirmed  in   (1908)  129  App*  Div.  82, 
113  N.  Y.  Supp.  472. 

-•  misoellaneovs. 

Where  the  lease  is  of  an  apartment 
in  -an  apartment  house  the  tenant  of 
which  has  no  right  or  authority  to 
alter  the  construction  of  the  premises 
or  make  repairs,  as  he  would  have  in 
the  case  of  the  demise  of  an  entire 
dwelling  house,  and  over  the  hallways, 
elevators,  heating  apparatus,  etc.,  of 
which  the  owner  retains  charge  and 
control,  the  tenant  is  justified,  under 
the  statute,  in  abandoning  the  prem- 
ises, if,  during  the  term  of  his  lease, 
any  of  the  matters  over  which  the 
landlord  retains  control  are  so  mis- 
managed as  to  cause  the  premises  to 
become  untenantable,  as  where  gas 
with  smoke  came  through  the  flues 
from  the  rooms  occupied  by  other 
tenants,  and  there  were  loud  explo- 
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sions  day  and  night,  coming  from  the 
water  tank  on  the  roof,  which  alarmed 
the  tenants  so  that  they  left  the  prem- 
ises (Tallman  v.  Murphy  (1890)  120 
N.  Y.  345,  24  N.  E.  716),  or  where  a 
flue  was  so  placed  as  to  cause  the  wall 
to  be  uncomfortably  hot  and  gave  rise 
to  a  smell  as  of  burning  wood,  so  con- 
tinuous and  marked  as  to  cause  appre- 
hensions of  fire,  the  machinery  for  the 
elevator  was  operated  in  such  an  un- 
skilful manner  as  to  occasion  a  great 
deal  of  unnecessary  noise  and  confu- 
sion, and  one  of  the  rooms  became  un- 
wholesome and  untenantable  by  rea- 
son of  the  effluvia  and  offensive  air 
arising  from  the  use  and  occupation 
of  other  portions  of  the  premises  by 
other  tenants  in  dumping  coal  ashes 
and  garbage  in  the  hall  (Tallman  v. 
Earle  (1893)  3  Misc.  76,  23  N.  Y.  Supp. 
17). 

So,  the  lessee  of  an  apartment  in  an 
apartment  house  is  exonerated,  under 
the  statute,  from  further  liability  for 
rent  where  he  was  obliged  to  remove 
from  the  premises  because  of  foul  and 
offensive  smells  and  odors  which  were 
a  menace  to  the  health  and  comfort  of 
the  tenant  and  his  family,  arising  from 
defective  plumbing.  Lathers  v.  Coates 
(1896)  18  Misc.  281,  41  N.  Y.  Supp. 
373. 

But  the  statute  does  not  justify  the 
tenant  in  removing  from  the  premises 
because  of  their  untenantability  where 
such  condition  was  occasioned  by  the 
noise  and  odor  from  a  restaurant  di- 
rectly beneath  the  apartment,  of  the 
existence  of  which  the  tenant  was 
aware  at  the  time  of  renting-the  apart- 
ment. Kent  V.  Ward  (1908)  111  N.  Y. 
Supp.  743. 

If  demised  premises  become  unten- 
antable, a  tenant  who  desires  to  avail 
himself  of  the  statute  must  move  out 
of  and  surrender  the  possession  of 
such  premises.  He  cannot  retain  pos- 
session and  at  the  same  time  refuse  to 
pay  the  rent.  Johnson  v.  Oppenheim 
(1873)  65  N.  Y.  280;  Lansing  v. 
Thompson  (1896)  8  App.  Div.  54,  40 
N.  Y.  Supp.  425, 

Quebec. 

Where  it  is  provided  by  statute  that 
the  lessor  is  obliged  by  the  nature  of 
the  contract  to  maintain  the  thing  in 


a  fit  condition  for  the  use  for  which 
it  has  been  leased,  and  is  obliged  to 
warrant  the  lessee  against  all  defects 
and  faults  in  the  thing  leased  which 
prevent  or  diminish  its  use,  whether 
known  to  the  lessor  or  not,  a  lessee  is 
not  bound  to  accept  premises  which 
have  just  been  vacated  by  a  person 
suffering  from  the  disease  of  typhoid 
fever  unless  they  have  been  properly 
disinfected  according  to  the  rules  of 
the  board  of  health.  Laurier  v.  Tur- 
cotte  (1896)  Rap.  Jud.  Quebec  9  C.  S. 
86. 

IV,  The  deoUHons  grouped  with  reference 
to  particular  causes  of  complaint. 

a.  PluntMng  and  drains. 

Defective  plumbing  as  warranting 
abandonment  of  premises,  under  stat- 
ute, see  subd.  III.  supra. 

Fttrnlahed  gyemi»e». 

There  is  an*  implied  condition  in  an 
agreement  to.?  ^'r  furnished  house  for 
a  brief  period  that  it  shall  be  fit  for 
occupation  at  the  time  the  tenancy  is 
to  begin,  and  if  the  condition  is  not 
fulfilled,  the  lessee  is  entitled  to  re- 
scind the  contract;  and  this  condition 
is  broken  where  the  house  is  pervaded 
by  noisome  odors  arising  from  the  bad 
condition  of  the  drains.  Wilson  v. 
Finch-Hatton  (1877)  L.  R.  2  Exch.  Div. 
(Eng.)  386,  46  L.  J.  Exch.  N.  S.  489, 
86  L.  T.  N.  S.  473,  26  Week.  Rep.  637. 

But  in  Fisher  v.  Lighthall  (1886)  4 
Mackey  (D.  C.)  82,  62  Am.  Rep.  268, 
it  was  held  that  there  is  no  implied 
covenant  in  the  lease  of  a  furnished 
house  that  the  house  is  habitable,  and 
that  the  tenant  cannot,  by  reason  of 
the  defective  condition  of  the  plumb- 
ing at  the  time  of  the  lease,  throw  up 
the  lease  and  decline  to  pay  any  rent 
under  it. 

Unfnmiilied  premises. 

The  rule  that  there  is  no  implied 
warranty  upon  the  letting  of  a  dwell- 
ing house  that  it  is  habitable  is  not 
subject  to  an  exception  in  the  case  of 
defective  plumbing.  Chadwick  v. 
Woodward  (1888)  13  Abb.  N.  C.  (N. 
Y.)  441. 

It  is  no  defense  to  an  action  to  re- 
cover rent  that  the  tenant  has  been 
obliged  to  vacate  the  premises  be- 
cause, of  an  offensive  smell  proceeding 
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from  the  sewer,  where  the  lessor  was 
guilty  of  no  artifice,  contrivance,  or 
fraudulent  representation  in  letting 
the  premises,  but  acted  in  entire  good 
faith,  having  had  the  premises,  includ- 
ing the  sewer,  thoroughly  overhauled 
and  repaired  just  before  the  letting. 
McCoull  V.  Herzberg  (1889)  38  Ul. 
App.  542. 

The  bad  condition  of  the  sewerage 
connection  on  the  property  cannot  be 
relied  upon  as  constituting  a  construc- 
tive eviction  where  the  lease  recites 
that  the  lessee  covenants  that  he  has 
received  the  demised  premises  in  good 
order  and  condition,  and  will  keep 
them  in  good  repair,  and  that  all 
plumbing,  water  pipes,  and  sewerage 
shall  be  at  his  risk.  Spikings  v.  Fox 
(1908)  145  111.  App.  387. 

A  tenant  is  not  exonerated  from  lia- 
bility for  rent  by  abandoning  the 
premises  because  of  the  stench  arising 
from  a  defective  drain.  Foster  v. 
Peyser  (1852)  9  Gush.  (Mass.)  242, 
57  Am.  Dec.  43. 

The  delay  of  a  plumber  employed  by 
the  landlord  to  repair  the  plumbing  in 
not  prosecuting  the  work  commenced 
by  him  for  eight  days  is  not  such  an 
interference  with  the  tenant's  enjoy- 
ment of  the  premises  as  to  constitute 
an  eviction.  Dexter  v.  King  (1890)  28 
N.  Y.  S.  R.  750,  8  N.  Y.  Supp.  489. 

A  tenant  is  not  excused  from  the 
pa3rment  of  rent  by  the  unwholesome- 
ness  of  the  drainage.  Heard  v.  Gamp- 
lin  (1850)  15  L.  T.  (Eng.)  437. 

On  the  other  hand,  in  Gollins  v.  Bar- 
row (1831)  1  Rob.  &  M.  (Eng.)  112,  a 
tenant  was  held  justified  in  quitting 
without  notice  premises  which  were 
noxious  and  unwholesome  for  want  of 
proper  sewerage,  but  this  decision  is 
expressly  said,  in  Hart  v.  Windsor 
(1843)  12  Mees.  &  W.  68,  162  Eng.  Re- 
print, 1114,  13  L.  J.  Exch.  N.  S.  129,  8 
Jur.  150,  9  Eng.  Rul.  Gas.  438,  not  to 
be  the  law. 

In  Leonard  v.  Armstrong  (1889)  73 
Mich.  577,  41  N.  W.  695,  it  was  held 
that  the  failure  of  the  landlord,  after 
having  been  notified  of  defects  in  the 
leased  premises  existing  at  the  time 
of  the  letting,  and  rendering  them  un- 
inhabitable (the  dwelling  being  so 
poorly   constructed   that   it  was  im- 


possible to  keep  it  warm,  and  the 
plumbing  so  defective  that  the  house 
was  filled  with  sewer  gas),  to  remedy 
such  defects,,  constituted  a  construc- 
tive eviction,  exonerating  the  tenant, 
upon  abandoning  the  premises,  from 
further  liability  for  rent. 

Statements  as  to  sanitary  eondltion  as 


The  lessee  of  a  dwelling  house  can- 
not, for  the  purpose  of  claiming  dam- 
ages for  a  breach  of  the  contract, 
prove  that  the  lessor  represented  to 
him,  when  he  leased  the  house,  that  it 
was  in  good  sanitary  condition,  such 
evidence  being  incompetent,  as  tend- 
ing to  vary,  and  enlarge  the  written 
contract.  Stevens  v.  Pierce  (1890) 
151  Mass.  207,  23  N.  E.  1006. 

But  a  statement  made  at  the  time 
of  a  verbal  contract  of  letting,  and  for 
the  purposes  of  the  contract,  that  the 
house  was  in  a  sanitary  condition,  is 
both  a  warranty  and  a  condition;  and 
the  lessee  is  accordingly  not  bound  to 
pay  the  vent  where,  upon  discovering 
that  the  sanitary  condition  of  the 
house  was  not  good,  she  left  within  a 
reasonable  time.  Bunn  v.  Harrison 
(1886)  3  Times  L.  R.  (Eng.)  146. 

Fraudulent  representations  or  ooneeal^ 


The  mysteries  of  the  pipes  are  no 
more  open  to  the  landlord  than  to  the 
house  hunter,  and  unless  circum- 
stances show  a  different  understand- 
ing between  the  parties,  a  statement 
by  a  landlord  that  the  plumbing  is  in 
good  order  is  to  be  regarded  merely  as 
the  expression  9f  an  opinion,  and. not 
as  the  assertion  of  a  fact.  Goulson  v. 
Whiting  (1884)  12  Daly  (N.  Y.)  408, 
14  Abb.  N.  G.  60;  Lack  v.  Wyckoff 
(1887)  11  N.  Y.  S.  R.  678. 

In  Daly  v.  Wise  (1892)  132  N.  Y. 
306,  16  L.R.A.  236,  30  N.  E.  837,  it  was 
held  that  a  representation  that  the 
plumbing  is  in  good  order,  made  upon 
the  leasing  of  a  dwelling,  although 
false,  does  not  affect  the  liability  of 
the  lessee  for  rent,  if  the  statement 
>va8  made  in  the  belief  that  it  was  true. 

But  it  may  be  pointed  out  that 
whether  this  conclusion  will  commend 
itself  in  another  jurisdiction  will  de- 
pend upon  the  view  there  prevailing 
upon   the   general    question   whether 
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statements  made  without  knowledge 
of  their  falsity,  but  without  reason- 
able grounds  upon  which  to  base  a 
belief  in  their  truth  may  be  regarded 
as  fraudulent. 

In  Harrison  v.  Malet  (1886)  3  Times 
L.  R.  (Eng.)  58,  a  lessee  was  permitted 
to  recover  damages  for  breach  of  an 
implied  warranty  as  to  the  habitability 
of  the  premises,  by  reason  of  sewer 
gas  and  bugs.  It  appeared,  however, 
that  there  were  representations  made 
at  the  time  of  the  letting  as  to  the  sani- 
tary condition  of  the  premises,  in  con- 
sequence of  which  the  lessee  did  not 
think  it  necessary  to  have  the  house 
inspected. 

The  lessor  of  a  house  in  1)ad  sanitary 
condition  is  liable  if  he  has  been  guil- 
ty of  fraud  and  deceit  in  inducing  the 
lessee  to  take  the  lease,  or  of  negli«» 
gence  in  failing  to  inform  him,  if,  by 
reason  of  a  concealed  defect  which 
could  not  readily  be  discovered,  and 
which  was  known  to  the  lessor,  and 
unknown  to  the  lessee,  the  house  was 
dangerous  to  those  who  might  occupy 
it.  Stevens  v.  Pierce  (1890)  151  Mass. 
207,  23  N.  E.  1006. 

Where  the  lessor,  knowing  the 
plumbing  to  be  in  bad  condition,  rep- 
resents that  the  house  is  all  right,  the 
lessee  is  warranted  in  abandoning  the 
premises.  Jackson  v.  Odell  (1884)  12 
Daly  (N.  Y.)  345, 14  Abb.  N.  C.  42. 

Where  the  lessor,  knowing  that  the 
drainage  of  the  premises  had  been 
out  of  order  and  in  a  condition  danger- 
ous to  the  health  of  inmates  of  the 
premises  for  a  number  of  years  prior 
to  the  lease,  concealed  from  the  lessee 
the  true  condition  of  the  said  drain 
and  represented  the  same  to  be  in  per- 
fect order,  the  lessee  is  justified  in 
abandoning  the  premises,  and  is  not 
liable  for  rents  thereafter  accruing. 
Crump  V.  Morrell  (1878)  12  Phila. 
(Pa.)  249. 

In  Davis  v.  Smith  (1904)  26  R.  L 
129,  66  L.R.A.  478,  106  Am.  St.  Rep. 
391,  58  Atl.  630,  3  Ann.  Gas.  832,  it  is 
said  that  if  the  lessor  had  known  that 
the  drains  were  in  a  dangerous  condi- 
tion and  liable  by  ordinary  use  to  be- 
come a  source  of  disease  before  the 
tenant  could  discover  that  they  were 


out  of  order,  and  failed  to  disetose  that 
fact,  he  would  be  liable  in  damages. 

It  is  the  duty  of  the  lessor  to  dis- 
close the  condition  of  a  cesspool  on 
the  premises  which  frequently  over- 
flows, creating  a  nuisance,  where  its 
condition  is  one  not  discoverable  on 
inspection  unless  the  premises  happen 
to  be  in  use.  Ash  v.  Meeks  {19019)  134 
App.  Div.  154,  118  N.  Y.  Supp.  821. 

The  landlord  is  liable  to  his  tenant 
for  injuries  sustained  in  consequence 
of  noxious  odors  emanating  from  a 
disused  privy  vault  on  the  demised 
premises,  if  at  the  time  of  the  letting, 
it  was  Imown  by  the  landlord  to  be 
dangerous,  and  he  did  not  disclose  this 
to  the  tenant,  and  the  danger  was  not 
discoverable  by  the  tenant  Martin  v. 
Richards  (1892)  156  Mass.  381,  29  N. 
E.  591. 

A  concealed  well,  operating  as  a 
cesspool  under  a  house,  being  only 
partly  filled  up  and  containing  water, 
dead  vermin,  and  filth,  from  which 
noxious  odors,  etc.,  arise,  to  the  injury 
of  the  health  of  the  occupants,  con- 
stitutes a  nuisance  and  renders  the 
owner  who  erected  the  house  over  it 
liable  for  damages  sustained  there- 
from by  a  tenant  who  has  no  knowl- 
edge of  it.  Kern  v.  Myll  (1890)  80 
Mich.  525,  8  L.R  J^  682,  45  N.  W.  587. 

A  view  at  variance  with  the  fore- 
going decisions  was  taken  in  Coulson 
V.  Whiting  (1884)  12  Daly  (N.  Y,)  408, 
14  Abb.  N.  C.  60,  in  which  it  was  held 
that  the  landlord  is  not  bound  to  dis- 
close any  defects  in  the  structure  or 
condition  of  the  premises  that  make 
them  unfit  for  habitation.  The  court 
said:  "A  defect  in  the  plumbing  is 
like  a  defect  in  the  flues  or  in  the 
heating  apparatus.  These  imperfec- 
tions cannot  be  discovered  perhaps  by 
any  examination  that  the  intending 
tenant  can  be  expected  to  make,  but 
yet  it  has  never  been  held  that  the 
landlord  is  bound,  under  the  penalty 
of  fraud,  to  disclose  such  defects,  even 
though  he  be  aware  of  them.  The  ten- 
ant is  as  much  bound  to  make  ordinary 
repairs  to  the  plumbing  as  he  is  to 
make  any  other  ordinary  repairs  in  a 
house  that  he  imprudently  leases  while 
it  is  out  of  order.'' 

A  lessee  cannot  recover  damages  far 
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alleged  fraadulent  representations  as 
to  the  condition  of  the  plumbing  where 
it  does  not  appear  whether  the  smell 
complained,  of  arose  from  the  defec- 
tive plumbing  or  from  dry  traps,  own- 
ing to  the  want  of  water  on  the  upper 
floors,  of  which  the  lessee  had  notice 
before  renting  the  house.  McDonald 
V.  Flamme  (1884)  IS  Abb.  N.  C.  (N. 
TO  466. 

Wb«re  leMor  it  vnder  dutj^or  o1»llsa« 
tlom  to  repair. 

Where  the  lessor  has  agreed,  among 
other  things,  to  put  waterworks  and 
plumbing  in  order,  the  tenant  may 
abandon  the  premises,  where,  in  con- 
sequence of  the  lessor's  failure  to 
carry  out  his  agreement,  they  become 
so  disagreeable  and  uncomfortable  and 
dangerous  to  health  that  his  family 
cannot  with  safety  dwell  in  the  house. 
Harthill  v.  Cooke  ^1897}  19  Ky.  L.  Rep. 
1524,  48  S.  W.  705. 

Where  the  landlord,  in  installing 
plumbing  after  the  tenant  has  gone 
into  possession,  does  so  in  so  defective 
a  manner  as  to  render  the  premises  un- 
tenantable, and  upon  being  given  no- 
tice thereof  fails  within  a  reasonable 
time  to  remedy  the  defect,  there  is  a 
constructive  eviction  which  justifies 
the  abandonment  of  the  premises  by 
the  tenant.  Thalheimer  v.  Lempert 
(1888)  49  Hun,  606, 17  N.  Y.  S.  R.  346, 
1  N.  Y.  Supp.  470. 

Where  the  lessor  of  an  apartment 
in  an  Tipartment  house  permits  the 
main  waste  pipe  of  the  building  to  be- 
come and  remain  for  a  long  period  of 
time  blocked  with  sewerage,  offensive 
to  the  premises  and  inimical  to  health, 
the  tenant  may  treat  such  condition  as 
a  constructive  eviction,  and  upon  mov- 
ing out  is  exonerated  from  further  lia- 
bility for  rent.  McCurdy  v.  Wyckoff 
(1906)  78  N.  J.  L.  368,  63  Atl.  992. 

The  failure  of  the  owner  of  an  apart- 
ment house  to  comply  with  the  order 
of  the  board  of  health  to  remedy  cer- 
tain defective  conditions  in  the  gen- 
eral plumbing  work  of  the  house  is  a 
constructive  eviction  which  will  war- 
rant the  tenant  of  an  apartment  in 
abandoning  it.  Bradley  v.  De  Goi- 
couria  (1884)  14  Abb.  N.  C.  (N.  Y.) 
53,  12  Daly,  393,  67  How.  Pr.  76* 


The  tenant  of  an  apartment  in  a  flat 
house  is,  upon  abandoning  the  prem- 
ises, exonerated  from  further  liability 
for  rent,  where  he  left 'on  account  of  a 
defect  in  the  plumbing  system,  which 
permitted  waste  water  discharged  in 
the  apartments  above  to  bubble  up  in 
his  bathtub  and  wash  stand,  and  the 
water  to  syphon  from  the  traps,  leaving 
an  open  passageway  for  the  discharge 
of  the  sewer  air  from  the  sewer  to  the 
apartment.  Krausi  v.  Fife  (1907)  120 
App.  Div.  490,  105  N.  Y.  Supp.  384. 

In  Fash  v.  Kavanagh  (1861)  24 
How.  Pr.  (N.  Y.)  347,  it  was  held  that 
the  inundation  of  an  apartment  in  the 
basement  of  a  tenement  house  by  the 
overflowing  of  a  privy  warranted  an 
abandonment  under  the  provisions  of 
the  statute,  whether  the  filth  of  which 
the  lessee  complained  came  from  the 
landlord's  premises  or  the  premises  ad- 
joining, it  being  the  duty  of  the  land- 
lord of  a  tenement  house  to  attend  to 
the  emptying  of  the  sinks  and  cess- 
pools attached  to  it. 

A  tenant  of  the  lower  story  of  a  two- 
story  building  may  relieve  himself 
from  the  liability  to  pay  rent,  on  the 
ground  that  the  premises  had  become 
untenantable  and  unfit  for  occupancy, 
where  the  lessor,  who  owned  and  con- 
trolled the  second  story  of  the  build- 
ing, and  maintained  and  operated 
therein  a  system  of  water  and  waste 
pipes,  permitted  them  to  become  so 
oroken  and  out  of  repair  as  to  allow 
large  volumes  of  water,  waste,  and 
filth  to  escape  therefrom  upon  the  ceil- 
.ing  of  the  rooms  below,  and,  together 
with  the  plaster,  to  fall  into  such 
rooms,  in  consequence  of  which  the 
premises  were  materially  damaged, 
the  atmosphere  rendered  damp,  poison- 
ous, and  dangerous  to  the  health  and 
comfort  of  the  lessee  and  his  family, 
and  the  landlord  not  only  failed  to 
remedy  the  defect,  but  also  refused  to 
allow  the  tenant  to  make  the  necessary 
repairs.  Damkroger  v.  Pearson  (1898) 
74  Minn.  77,  76  N.  W.  960. 

It  is  not  enough  that  a  tenant  suffers 
some  inconvenience  from  the  condi- 
tions complained  of;  they  must  be 
such  as  to  endanger  life  or  health. 
Lathers  v.  Coates  (1896)  18  Misc.  231, 
41  N.  Y.  Supp.  873. 


1472 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


Where  teiuuit  is  bound  to  repair. 

A  lessee  who,  by  the  terms  of  his 
lease,  is  bound  to  put  and  keep  the 
place  in  repair,  cannot  claim  the  right 
to  vacate  it  on  the  ground  that  it  is 
uninhabitable,  where  such  condition 
is  due  to  the  stoppage  of  a  drain.  Al- 
ger V.  Kennedy  (1876)  49  Vt.  109,  24 
Am.  Rep.  117. 

The  tenant  of  an  apartment  is  not 
warranted  in  removing  therefrom  be- 
cause of  the  condition  of  the  plumbing 
where  such  condition  arises  from  the 
want  of  repairs  which  it  is  his  duty  to 
make.  Goldberg  v.  Lloyd  (1908)  110 
N.  Y.  Supp.  530. 

CTannot  olaim  eviction,   Habere  another 
oanae  assigned  for  leaving* 

A  tenant  sued  for  the  rent  of  a  house 
cannot  set  up  as  a  defense  that  the 
premises  were  untenantable  because 
of  sewer  gas  escaping,  where  the  les- 
sor had  no  notice  that  the  house  was 
claimed  to  be  untenantable,  and  an- 
other reason  was  assigned  by  the 
lessee  for  leaving  the  premises. 
Holmes  v.  Wood  (1891)  88  Mich.  435, 
50  N.  W.  323. 

Landlord's  liability  for  illness. 

Where  there  is  a  breach  of  an  im- 
plied undertaking  that  the  premises 
leased  are  fit  for  human  habitation, 
the  lessee  is  entitled  to  recover  the 
rent  paid  and  such  other  expenses  as 
he  was  put  to  by  reason  of  the  sick- 
ness of  his  family.  Charsley  v.  Jones* 
(1889)  5  Times  L.  R.  (Eng.)  412,  53 
J.  P.  280. 

In  the  absence  of  fraud  or  artifice 
on  the  part  of  the  landlord,  he  is  not 
liable  for  sickness  due  to  defective 
plumbing.  Angevine  v.  Knox-Good- 
rich (1892)  3  Cal.  Unrep.  648,  18 
L.R.A.  264.  31  Pac.  529;  Blake  v.  Ran- 
ous  (1888)  25  111.  App.  486. 

A  tenant  who  takes  possession  of 
property  on  which  the  drainage  is 
stopped,  so  that  foul,  noxious,  and  un- 
wholesome odors  exist,  has  no  right 
to  continue  his  possession,  thereby  ex- 
posing his  family  to  the  dangerous 
conditions,  and  then  hold  the  property 
owner  liable  for  sickness  or  death 
which  may  result  from  exposure,  on 
the  ground  that  he  had  concealed  the 
defective  condition  of  the  premises. 
Davis  v.  Smith  (1904)  26  R  I.  129,  66 


L.R.A.  478,  106  Am.  St.  Rep.  391,  68 
Atl.  630,  3  Ann.  Gas.  832. 

For  other  decisions  as  to  the  lia- 
bility of  the  landlord  for  damages  oc- 
casioned by  illness  attributable  to 
defective  plumbing,  see  Harrison  ▼. 
Malet  (1886)  3  Times  L.  R.  (Eng.) 
58;  Martin  v.  Richards  (1892)  156 
Mass.  381,  29  N.  E.  591 ;  Kern  v.  Myll 
(1890)  80  Mich.  525,  8  L.R.A.  682,  45 
N.  W.  587,  above  set  forth. 

b.  Want  of  repair. 

As  to  the  effect  of  want  of  repair  of 
plumbing,  see  subd.  IV.  a,  supra,  and 
subd.  IV.  i,  infrar. 

As  to  effect  of  want  of  repair  of 
heating  apparatus,  see  subd.  IV.  h, 
infra. 

There  is  no  implied  duty  on  the 
owner  of  a  house  which  is  in  a  ruin- 
ous and  unsafe  condition  to  inform  a 
proposed  tenant  that  it  is  unfit  for 
habitation,  and  no  action  will  lie 
against  him  for  an  omission  to  do  so, 
in  the  absence  of  express  warranty  or 
deceit.  Mullen  v.  Rainear  (1883)  45 
N.  J.  L.  520. 

A  tenant  may  not  determine  the 
lease  because,  during  the  tenancy, 
some  of  the  ceiling  plaster  fell  down, 
and  the  rest  was  loose,  and  likely  to 
fall.  Maclean  v.  Gurrie  (1884)  1  Gab. 
&  El.  (Eng.)  361. 

If  the  landlord  is  bound  to  keep  the 
roof  in  repair  and  does  not  do  so,  and 
in  consequence  the  premises  become 
untenantable  and  the  tenant  suffers 
damage,  then  the  tenant  may  leave 
and  rescind  the  relation  of  landlord 
and  tenant,  and  may  set  off  the  actual 
and  immediate  damage  sustained 
against  the  claim  for  rent.  Russell  v. 
Rush  (1860)  2  Pittsb.  (Pa.)  134. 

A  tenant  whose  health  has  been  im- 
paired by  reason  of  her  occupancy  of 
a  dwelling  house  which  the  lessor  has 
promised  to  put  into  habitable  condi- 
tion by  replacing  broken  window 
panes  and  putting  locks  on  doors  so 
that  they  could  be  kept  closed,  cannot 
recover  damages  therefor,  such  dam- 
ages being  deemed  to  be  too  remote, 
and  not  within  the  contemplation  of 
the  parties  at  the  time  the  contract 
was  made.  Hanson  v.  Gruse  (1900) 
155  Ind.  176,  57  N.  E.  904. 
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c  Smells, 

There  is  no  implied  covenant  in  a 
lease  for  a  year  of  a  furnished  house 
for  immediate  occupation  as  a  resi- 
dence, against  external  defects,  origi- 
nating on  premises  of  a  stranger 
without  fault  of  the  lessor,  such  as 
noxious  odors  from  an  adjacent  livery 
stable,  and  unknown  to  the  lessor 
when  he  entered  into  the  contract. 
Franklin  v.  Brown  (1889)  118  N.  Y. 
110,  6  L.R.A.  770,  16  Am.  St.  Rep.  744, 
23  N.  E.  126. 

In  the  absence  of  any  misrepresen- 
tation on  the  part  of  the  landlord,  or 
negligence  or  overt  act  by  him  result- 
ing in  the  nuisance  complained  of,  or 
in  the  absence  of  nuisance  at  the  com- 
mencement of  the  tenancy,  and  its 
coming  into  existence  afterwards 
without  fault  of  the  tenant,  and  be- 
yond his  power  to  cure  or  prevent, 
offensive  odors  proceeding  from  a 
fixed  ice  chest  in  an  unfurnished  flat 
in  an  apartment  house  will  not  war- 
rant the  tenant  in  abandoning  the 
premises  and  refusing  to  pay  rent. 
Flannery  v.  Simons  (1905)  47  Misc. 
123,  98  N.  Y.  Supp.  544. 

A  finding  that  there  was  a  construc- 
tive eviction  of  the  tenant  of  an  apart- 
ment is  warranted  where  the  evidence 
shows  an  almost  intolerable  condition 
arising  from  loathsome  stenches  of 
dead  and  decaying  rats  which  the 
tenant  was  powerless  to  abate,  and 
which  the  landlord  undertook  unsuc- 
cessfully to  remove,  and  that  he  made 
matters  worse  by  tearing  up  and  not 
replacing  flooring,  and  by  using  chlo- 
ride of  lime.  Madden  v.  Bullock 
(1909)  115  N.  Y.  Supp.  723. 

A  bad  smell  in  the  pantry,  the  kitch- 
en being  too  hot  with  the  stove  in 
it,  bad  smells  from  the  front  window, 
a  stagnant  pond  of  water  near  the 
place,  bad  smell  from  fish,  vermin  in 
the  bedrooms, — do  not  amount  to  an 
eviction  of  the  tenant  of  a  residence 
in  the  country  for  a  term  of  six 
months.  Vanderbilt  v.  Persse  (1854) 
3  E.  D.  Smith  (N,  Y.)  428. 

It  is  no  defense  to  an  action  for  use 
and  occupation  that  a  tenant  has 
abandoned  the  premises  because  of  a 
stench  which,  upon  investigation, 
proved  to  have  arisen  from  the  car- 
4  A.L.R.— 93. 


casses  of  a  number  of  dead  rats  under 
a  step.  The  court  said:  "The  dis- 
covery was  made  by  the  succeeding 
tenant;  and  it  seems  to  me  that  ordi- 
nary vigilance  on  the  part  of  the  de- 
fendant would  have  enabled  him  to 
have  done  the  same*  He  not  only  ap- 
pears to  have  been  remiss  in  this  re- 
spect himself,  but  even  refused  to 
allow  a  mechanic,  sent  by  the  plain- 
tiff, to  take  the  necessary  steps  to  de- 
tect and  remove  the  cause  of  the 
nuisance.  It  was  readily  removable 
when  -discovered,  and  in  its  own  na- 
ture was  of  but  temporary  duration. 
It  is  an  inconvenience  to  which  all 
dwellings  are  more  or  less  subject  at 
times;  but  which,  with  ordinary  skill 
and  attention,  may  be  abated  by  the 
tenant.  It  would,  I  apprehend,  be 
the  introduction  of  a  new  principle 
into  the  law  of  landlord  and  tenant, 
and  one  liable  to  great  abuse,  to  give 
countenance  to  this  defense."  West- 
lake  V.  De  Graw  (1841)  25  Wend. 
(N.  Y.)  669. 

But,  where  the  landlord's  agent 
rented  the  house  knowing  that  there 
was  a  deleterious  stench  in  the  house, 
proceeding  from  some  unknown  cause 
which  rendered  it  unfit  for  habitation, 
without  disclosing  such  fact,  the  ten- 
ant is  warranted  in  abandoning  the 
premises  upon  discovering  that  the 
health  of  the  members  of  his  house- 
hold was  being  impaired.  Wallace  v. 
Lent  (1865)  1  Daly  (N.  Y.)  481,  29 
How.  Pr.  289. 

d.  Dampneaa. 

Dampness  as  warranting  abandon- 
ment of  premises  under  statute,  see 
subd.  III.  supra. 

It  is  no  defense  to  an  action  for  rent 
that  the  house  became  unfit  for  habi- 
tation in  consequence  of  the  roof  ad- 
mitting water,  and  for  want  of  suffi- 
cient drainage,  whereby  the  house 
became  damp,  noisome,  and  unwhole- 
some. Denison  v.  Nation  (1861)  21 
U.  C.  Q.  B.  57. 

The  fact  that  the  walls  of  the  house 
are  unusually  damp,  in  consequence 
of  which  the  tenant's  family  became 
and  remained  sick  for  some  time  does 
not  amount  to  an  eviction.  Truesdell 
V.  Booth  (1875)  4  Hun  (N.  Y.)  100, 
6  Thomp.  &  C.  379. 
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A  landlord  is  under  no  obligation 
to  disclose  to  the  lessee  of  a  dwelling 
house  that  water  is  liable  to  run  into 
the  basement  when  it  rains.  Blake  v. 
Dick  (1895)  15  Mont.  236,  48  Am.  St 
Rep.  671,  38  Pac.  1072. 

e.  Presence  of  disease. 

Disease  as  warranting  abandonment 
of  premises  under  statute,  see  subd. 
III.,  supra. 

A  lessor  who  rents  premises  know- 
ing that  they  are  infected  with  con- 
tagious disease  germs,  which  render 
them  dangerous,  without  disclosing 
the  fact  to  the  lessee,  is  liable  for  the 
injury  resulting  from  the  contracting 
of  such  disease  by  the  tenant  or  a 
member  of  his  family.  Hamilton  v. 
Feary  (1893)  8  Ind.  App.  615,  52  Am. 
St.  Rep.  485,  35  N.  E.  48  (dictum) ; 
Minor  v.  Sharon  (1873)  112  Mass.  477, 
17  Am.  Rep.  122;  Cesar  v.  Karutz 
(1875)  60  N.  y.  229,  19  Am.  Rep.  164; 
Davis  V.  Smith  (1904)  26  R.  I.  129,  66 
L.R.A.  478,  106  Am.  St.  Rep.  691,  58 
Atl.  630,  3  Ann.  Cas.  832.  These  cases 
are  based  not  on  the  principle  of  an 
implied  warranty,  but  on  fraudulent 
concealment,  or  on  the  breach  of  the 
duty  which  the  relation  implies; 
hence,  knowledge  of  the  infection  on 
the  part  of  the  lessor  is  necessary  in 
order  to  render  him  liable. 

But  a  landlord  who  rents  property 
upon  which  there  has  existed  a  conta- 
gious disease,  without  informing  the 
tenant  of  that  fact,  is  not  liable  where 
he  employs  presumably  competent 
persons  to  disinfect  the  property,  be- 
fore leasing  it.  Finney  v.*  Steele 
(1906)  148  Ala.  197,  6  L.R.A.(N.S.) 
977,  41  So.  976,  12  Ann.  Cas.  510,  20 
Am.  Neg.  Rep.  255;  Cutler  v.  Hamlen 
(1888)  147  Mass.  471,  1  L.R.A.  429,  18 
N.  E.  397. 

Evidence  that  there  had  been  diph- 
theria in 'a  house,  together  with  evi- 
dence that  the  condition  of  the  drains 
was  known  to  the  owner  to  be  bad,  is 
sufficient  to  take  the  case  to  the  jury 
on  the  question  of  the  liability  of  the 
landlord  for  injuries  resulting  by  rea- 
son cf  the  infectious  disease  to  a  ten- 
ant whom  he  had  induced  to  lease  the 
premises  without  disclosing  those 
facts,  notwithstanding  the  fact  that 
the  house  had  been  disinfected  by  the 


health  department  ^fter  the 
theria  had  been  there,  and  that  ^ 
doctrine  of  caveat  emptor  appliatit 
tenant  in  leasing  a  house.  Cotter  t. 
Hamlen  (Mass.)  supra. 

In  Snyder  v.  Gordon  (1887)  46  He 
(N.  Y,)  538,  the  court  held  it  to  be 
error  to  dismiss  a  complaint  in  an  it- 
tion  for  damages  brought  aguost  i 
landlord  by  a  tenant  whose  child  dM 
of  diphtheria  contracted  from  vm 
infected  with  that  disease,  adjoiiiii 
those  rented  by  the  tenant,  whoi^ 
upon  the  landlord's  positive  declin- 
tion  that  the  house  was  perfedr 
healthy,  and  that  no  sickness  had  em 
existed  there. 

In  accordance  with  the  view  thi: 
there  is,  upon  the  letting  of  a  fur- 
nished house,  an  implied  wamntje! 
fitness  for  immediate  habitation,  i: 
has  been  held  that  the  lessee  of  a  fi- 
nished house  is  not  bound  to  take  it 
if  infected  with  the  measles  at  tk 
date  fixed  for  the  commencement  oi 
the  tenancy.  Bird  v.  (keville  (I8M' 
1  Cab.  &  E.  (Eng.)  317. 

A  contrary  view  was  taken  in  Ed- 
wards V.  McLean  (1890)  122N.Y.3(t 
25  N.  E.  483,  in  which  it  was  held  tkii 
the  fact  that,  after  the  execution  of  i 
lease  of  a  furnished  house  for  a  period 
of  four  months,  to  commence  in  tk 
future,  the  premises  became  infectsd 
with  disease,  rendering  it  impndeat 
for  the  tenant  to  take  his  children  iitv 
the  house  at  the  commencement  of  tt^ 
term,  does  not  relieve  him  from  lia- 
bility for  rent. 

There  is  no  duty  on  the  partof  ojk 
who  has  let  furnished  lodgings  to  do- 
tify  his  lodger  of  the  subseQstf 
breaking  out  of  a  contagious  diaetf 
in  the  house.  Sarson  v.  Ro^ 
[1895]  2  Q.  B.  (Eng.)  S95,S5LU 
B.  N.  S.  37,  14  Reports.  616, 73  L I 
N.  S.  174,  43  Week.  Rep.  690,M/.P 
643. 

The  fact  that  after  a  lease  oi  o 
apartment  in  a  flat  building  is  ««Bt- 
ed  and  possession  taken  thereairfff 
by  the  lessee,  persons  in  anotherP** 
tion  of  such  building  become  strickff 
with  smallpox,  is  no  defense  to anjf- 
tion  by  the  lessor  to  recover  i«J 
Walker  v.  Newman  (1^)'}*^ 
App.  450. 
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f.  Bedbugs,  cockroaches,  ami  water  bugs, 
Where  premises  are  let  fornislied. 

In  the  leading  case  of  Smith  v.  Mar- 
rable  (1843)  11  Mees.  &  W.  5,  162 
Eng.  Reprint,  693,  2  Dowl.  N.  S.  810, 
Car.  &  M.  479, 12  L.  J.  Exch.  N.  S.  223, 
7  Jur.  70,  it  was  held  to  be  an  implied 
condition  in  the  letting  of  a  furnished 
house  at  a  watering  place  for  a  term 
of  five  or  six  weeks  that  it  should  be 
fit  for  immediate  occupation,  and 
therefore,  that  the  tenant,  having 
been  obliged  to  remove  in  consequence 
of  the  house  being  infested  with  bugs, 
was  not  thereafter  liable  for  rent. 

And  in  Ingalls  v.  Hobbs  (1892)  156 
Mass.  348,  16  L.R.A.  51,  32  Am.  St. 
Rep.  460,  31  N.  E.  286,  it  is  held  that 
in  a  lease  of  a  completely  furnished 
dwelling  house  for  a  summer  season, 
at  a  summer  watering  place,  there  is 
an  implied  agreement  that  the  house 
is  fit  for  habitation  without  greater 
preparation  than  the  tenant  might 
reasonably  be  expected  to  make,  and 
accordingly  that  it  was  a  good  defense 
to  an  action  for  use  and  occupation, 
that  the  house  was  so  infested  with 
bugs  as  to  be  unfit  for  habitation  in 
consequence  of  which  the  lessee  gave 
it  up,  and  declined  to  occupy  it. 

So,  also,  in  Morgenthau  v.  Ehrich 
(1912)  77  Misc.  139,  136  N.  Y.  Supp. 
140,  it  was  held  that  the  lessee  of  a 
furnished  house  for  a  term  beginning 
October  15  and  ending  May  15  was 
warranted  in  abandoning  the  premises 
where,  upon  taking  possession,  he 
found  tfiem  to  be  overrun  with  bugs 
to  such  an  extent  as  to  make  them  un- 
tenantable, and  efforts  to  abate  the 
pests  were  unsuccessful.  The  court 
said:  ''There  has  been  much  discus- 
sion as  to  the  extent  to  wjiich  the 
courts  of  this  state  have  adopted  the 
doctrine  originally  laid  down  in  Smith 
V.  Marrable  (Eng.)  supra.  In  this 
discussion  it  occurs  frequently  that 
no  attention  is  paid  to  the  fact  that 
Parke,  B.,  in  his  opinion,  had  held  that 
there  was  an  implied  warranty  of  ten- 
antability  in  all  leases.  The  distinc- 
tion, however,  between  the  lease  of  a 
furnished  and  unfurnished  house,  has 
been  pointed  out  in  Sutton  v.  Temple 
(1843)  12  Mees.  &  W.  52,  62,  152  Eng. 
Reprint,  1108.  13  L.  J.  Exch.  N.  S.  17, 


by  Lord  Abinger,  who  wrote  a  concur- 
ring opinion  in  the  original  case.  I 
find  no  decision  in  this  state  which 
repudiates  what  appears  to  be  the 
English  rule,  that  in  the  case  of  a 
lease  of  a  furnished  house,  particular- 
ly one  for  a  short  season^  or  under 
other  circumstances  which  indicate 
the  purpose  of  immediate  occupancy, 
there  is  implied  a  warranty  of  the 
availability  of  the  furniture.  In 
Franklin  v.  Brown  (1889)  118  N.  Y. 
110,  114,  6  L.R.A.  770,  16  Am.  St.  Rep. 
744,  23  N.  E.  126,  the  condition  com- 
plained of  arose  outside  of  the  prem- 
ises. In  Edwards  v.  McLean  (1890) 
122  N.  Y.  302,  307,  25  N.  E.  483,  there 
was,  to  the  knowledge  of  the  complain- 
ing tenant,  another  tenancy  interven- 
ing prior  to  his  own,  and  thQ  cause  of 
the  complaint  arose  during  and  be- 
cause of  such  prior  tenancy.  In  Daly 
V.  Wise  (1892)  132  N.  Y.  306, 16  L.R.A. 
236,  30  N.  E.  837,  the  lease  was  of  an 
unfurnished  house.  Even  in  Pomeroy 
V.  Tyler  (1887)  9  N.  Y.  S.  R.  514, 
which  involved  the  lease  of  an  apart- 
ment without  furniture,  and  in  which 
the  presence  of  vermin  in  great  num- 
bers was  held  not  to  constitute  a  con- 
structive eviction,  the  difference  be- 
tween the  lease  of  an  unfurnished 
house  and  a  furnished  one  for  tempo- 
rary purposes  is  referred  to  at  page 
516.  See  also.  Ash  v.  Meeks  (1909) 
134  App.  Div.  154,  156,  118  N.  Y.  Supp. 
821." 

A  similar  decision  upon  the  author- 
ity of  the  foregoing  case  was  made  in 
Bartindale  v.  Adams  (1912)  136  N.  Y. 
Supp.  142. 

A  condition  that  the  house  shall  be 
fit  for  habitation  is  broken  if  the 
house  is  so  infested  and  overrun  with 
bugs  as  to  render  it  unfit;  and  as  the 
condition  applies  to  the  whole  house, 
it  is  a  breach  if  any  of  the  rooms  are 
in  that  state.  But  it  must  appear  that, 
the  nuisance  existed  to  a  serious  and 
substantial  extent,  and  was  such  as 
the  tenant  could  not  reasonably  be  ex- 
pected to  endure  or  to  extirpate. 
Campbell  v.  Wenlock  (1866)  4  Post.  & 
F.  (Eng.)  716. 

A  tenant  is  not  entitled  to  throw  up 
a  house  merely  because  there  are  a 
few  bugs  in  it,  which  might  easily  be 
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got  rid  of;  but  if  it  is  infested  to  an 
extraordinary  degree,  he  is  not  bound 
to  take  any  extraordinary  measures 
for  their  extermination.    Ibid. 

Where  premises  are  let  unfumished. 

A  different  rule,  however,  prevails 
where  the  premises  are  unfurnished. 
There  the  presence  of  bugs  will  not 
warrant  the  tenant  in  throwing  up  the 
lease  unless  there  was  a  fraudulent 
misrepresentation  or  deceit  on  the 
part  of  the  landlord  in  regard  to  them, 
or  unless  the  condition  is  one  within 
the  power  of  the  landlord,  and  not 
within  that  of  the  tenant,  to  abate,  as 
where  the  invasion  proceeds  from 
premises  under  the  control  of  the  land- 
lord. 

The  tenant  is  not  warranted  in 
abandoning  the  possession  because  the 
premises  are  infested  and  overrun  by 
bugs.  Hart  v.  Windsor  (1843)  12 
Mees.  &  W.  68, 152  Eng.  Reprint,  1114, 
18  L.  J.  Exch.  N.  S.  129,  8  Jur.  150,  9 
Eng.  Rul.  Cas.  438. 

The  fact  that  a  suite  of  rooms  in  an 
apartment  house  was  overrun  with 
bedbugs,  cockroaches,  croton  water 
bugs,  and  red  ants,  making  it  incon- 
venient to  inhabit  the  premises,  and 
rendering  them  untenantable,  in  con- 
sequence of  which  the  tenant  aban- 
doned the  premises,  will  not  exonerate 
him  from  liability  to  pay  rent.  Pom- 
eroy  v.  Tyler  (1887)  9  N,  Y.  S.  R.  514. 

And  see  also,  to  the  same  effect, 
Lack  v.  Wyckoff  (1887)  11  N.  Y.  S.  R. 
678. 

The  presence  of  water  bugs  and  bed- 
bugs in  a  leased  apartment  does  not 
constitute  a  constructive  eviction. 
Jacobs  V.  Morand  (1908)  59  Misc.  200, 
110  N.  Y.  Supp.  208.. 

The  fact  that  the  kitchen  was  in- 
fested "with  cockroaches  to  such  an  ex- 
tent that  they  contaminated  the  cook- 
ing utensils  and  required  all  food  to 
be  kept  in  sealed  jars,  and  that  the 
furnace  pipes  sagged  and  became  de- 
fective 80  that  the  heat  was  not  con- 
ducted through  the  house,  but  leaked 
out  into  the  basement,  will  not  work  a 
constructive  eviction  unless  there  was 
a  fraudulent  misrepresentation  or  de- 
ceit on  the  part  of  the  landlord  in  re- 
gard  to   them.     Griffin   v.    Freeborn 


(1914)   181  Mo.  App.  203,  168  S.  W. 
218. 

The  tenant  of  an  apartment  is  war- 
ranted in  abandoning  it  where,  during 
the  term,  it  is,  without  his  fault,  over- 
run with  bedbugs  coming,  from  a  flat 
underneath,  which,  about  the  time  of 
their  appearance,  became  and  re- 
mained vacant.  Streep  v.  Simpson 
(1913)  80  Misc.  666,  141  N.  Y.  Supp. 
863. 

g.  Rata, 

As  to  smells  arising  from  the  pres- 
ence of  deceased  rats,  see  subd.  IV.  c, 
supra. 

Noises  made  by  rats  in  the  floors 
and  ceilings,  coupled  with  the  most 
offensive  odors,  which  increased  until 
the  place  became  untenantable,  amount 
to  a  constructive  eviction  of  the  ten- 
ant of  an  apartment,  the  condition 
being  one  which  the  tenant  was  power- 
less to  abate.  Barnard  Realty  Co.  v. 
Bonwit  (1913)  155  App.  Div.  182,  139 
N.  Y.  Supp.  1050,  jeversing  (1912)  76 
Misc.  464,  135  N.  Y.  Supp.  700. 

h.  Heating, 

See  also,  as  to  the  effect  of  a  defect 
in  the  heating  system,  Griffin  v.  Free- 
born (1914)  181  Mo.  App.  203,  168  S. 
W.  219,  under  subd.  IV.  f,  supra. 

Duty  to  furnish  heat. 

In  the  absence  of  any  stipulation  to 
that  effect  in  the  lease,  or  implied  from 
the  fact  that  the  heating  apparatus 
was  under  the  control  of  the  landlord, 
a  landlord  is  under  no  obligation  to 
furnish  the  tenant  with  heat.  Slaugh- 
ter V.  Johnson  (1906)  128  111.  App.  417. 

But  a  landlord  renting  premises 
heated  by  a  central  heating  plant,  con- 
trol over.which  is  retained  by  him,  is 
bound  to  heat  them  even  when  the 
lease  is  silent  on  the  question  of  heat. 
Ibid.;  Berlinger  v.  Macdonald  (1912) 
149  App.  Div.  5,  133  N.  Y.  Supp.  622; 
Lloyd  Constr.  Co.  v.  Dudgeon  (1912) 
76  Misc.  246,  134  N.  Y.  Supp.  888; 
Bliss  V.  Clark  (1918)  104  Misc.  543. 
172  N.  Y.  Supp.  112. 

And  where  the  apparatus  for  heat- 
ing is  in  the  exclusive  control  of  the 
landlord,  an  adequate  supply  of  heat 
is  an  integral  part  of  the  covenant  for 
quiet  enjoyment,  although  the  lease 
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does  not  in  terms  bind  the  landlord  to 
supply  any  heat  whatever.  Ryan  v. 
Jones  (1892)  2  Misc.  65, 20  N.  Y.  Supp. 
842;  Jackson  v.  Patemo  (1908)  58 
Misc.  201,  108  N.  Y.  Supp.  1073,  af- 
firmed in  (1908)  128  App.  Div.  474, 
112  N.  Y.  Supp.  924. 

AmoQat  of  heat  required* 

A  contract  for  a  heated  apartment 
requires  such  heat  as  will  render  the 
temperature  of  the  rooms  reasonably 
comfortable  for  the  average  person 
generally  during  the  time  they  are 
customarily  occupied,  due  regard  be- 
ing had  to  the  kind  of  use  for  which 
each  room  is  intended,  and  excluding 
lapses  due  to  sudden  and  severe 
changes  in  temperature  and  occasional 
inattention  by  the  janitor,  or  to  the 
necessary  making  of  repairs  or  other 
unforeseen  or  excusable  causes.  Har- 
per V.  McMahoh  (1918)  167  Wis.  388, 
L.R.A.  1918D,  887,  167  N.  W.  431. 

Failure  to  furnish  as  basis  of  action 
for  damages. 

If  the  landlord  neglects  and  refuses 
to  furnish  the  heat,  light,  etc.,  which 
his  covenants  require  him  to  furnish, 
and  the  premises  are  thereby  rendered 
unfit  for  occupancy,  the  law  will  not 
require  the  lessee  to  first  pay  the  rent 
and  then  sue  for  damages  suffered  by 
the  landlord's  breach  of  his  covenant. 
McSorley  v.  Allen  (1908)  36  Pa.  Super. 
Ct.  271. 

Where  the  landlord  expressly  cove- 
nants to  supply  heat,  the  tenant  may 
maintain  an  action  against  him,  or 
counterclaim  in  an  action  which  the 
landlord  brings  against  him  for  dam- 
ages for  his  failure  to  do  so.  See  El- 
wood  V.  Forkel  (1885)  35  Hun  (N.  Y.) 
202;  Myers  v.  Burns  (1866)  35  N.  Y, 
269;  Cook  v.  Soule  (1874)  56  N.  Y. 
420;  Walker  v.  Shoemaker  (1875)  4 
Hun  (N.  Y.)  579 ;  Borchardt  v.  Parker 
(1908)  108  N.  Y.  Supp.  585. 

But  where  there  is  no  obligation  on 
the  part  of  the  landlord  to  furnish 
heat  other  than  that  arising  from  the 
fact  that  the  means  of  furnishing  it 
are  within  his  control,  the  tenant,  al- 
though he  may  abandon  the  premises 
and  successfully  resist  a  claim  for 
rent,  cannot  make  such  lack  of  heat 
the  basis  of  an  independent  action  for 
damages  against  the  landlord,  nor  can 


he  continue  •to  occupy  the  premises 
and  counterclaim  damage  in  an  action 
by  the  landlord  for  .rent.  Bliss  v. 
Clark  (1918)  104  Misc.  543,  172  N.  Y. 
Supp.  112. 

Effeot  of  misrepresentations  as  to  heat- 
iaff  apparatus. 

A  tenant  who  has  rented  a  house  in 
reliance  upon  the  lessor's  false  state- 
ments with-  respect  to  the  heating 
capacity  of  the  furnace  may  either  re- 
scind the  lease  and  abandon  the  prem- 
ises, or  continue  to  occupy  the  prem- 
ises and  pay  rent  and  bripg  an  action 
to  recover  damages  for  the  deceit. 
Pryor  v.  Foster  (1888)  17  N.  Y.  S.  R. 
472,  1  N.  Y.  Supp.  774. 

Where  a  tenant  has  been  induced  to 
rent  the  premises  by  the  representa- 
tion of  the  landlord  that  the  heating 
plant  is  adequate,  and  it  proves  to  be 
worn  out  and  worthless,  he  may,  in  an 
action  by  the  landlord  for  rent,  recoup 
the  amount  of  the  damages  suffered 
by  him  by  reason  of  the  fraud.  Bauer 
V.  Taylor  (1903)  4  Neb.  (Unof.)  701, 
96  N.  W.  268.  And  it  has  been  held 
that  the  intent  or  good  faith  of  the 
landlord  in  making  the  representation 
is  immaterial  (Bauer  v.  Taylor  (1903) 
4  Neb.  (Unof.)  710,  98  N.  W.  29)  ;  but 
this  view  is  not  in  accord  with  the 
weight  of  authority. 

Damages  recoverable  for  failure  to  fur- 
nish heat. 

The  measure  of  damages  for  breach 
of  a  contract  of  lease  in  failing  to  sup- 
ply heat  is  the  difference  between  the 
agreed  value  of  the  apartment  when 
heated  according  to  the  contract  of 
lease  and  its  value  when  imperfectly 
and  irregularly  heated  in  the  manner 
indicated  by  the  evidence.  Borchardt 
V.  Parker  (1908)  108  N.  Y.  Supp.  585; 
Lawrence  v.  Brunoff  (1918)  172  N.  Y. 
Supp.  116;  Steinhaus  v.  Schechter 
(1918)  172  N.  Y.  Supp.  699;  Purcell  v. 
Warburton  (1912)  70  Wash.  129,  126 
Pac.  89. 

While  one  measure  of  the  tenant's 
damage  is  the  difference  in  rental  val- 
ue between  the  premises  as  leased 
with  heat  and  the  rental  value  of  the 
same  premises  without  heat,  yet  the 
tenant  is  not  relegated  to  this  measure 
of  damage  alone,-  but,  subject  to  the 
rule  that  he  may  not  recover  double 
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damages,  he  may  also  recover  any  rea- 
sonable expenses  that  he  has  been  put 
to  in  doing  what  the  landlord  has  cove- 
nanted to  do  and  has  failed  to  do,  less 
the  present  value  of  the  heaters  used. 
Lawrence  v.  Brunoff  (1918)  172  N.  Y. 
Supp.  116;  Jashnoff  v.  Wall  (1918)  172 
N.  Y.  Supp.  117;  Gorham  Constr.  Co. 
V.  Cohen  (1918)  172  N.  Y.  Supp.  118; 
Bliss*  V.  Clark  (1918)  104  Misc.  543, 
172  N.  Y.  Supp.  112. 

Where  the  lessor  undertakes  to  fur- 
nish "heat  when  necessary  from  Octo- 
ber 1  to.  April  30,  for  ten  hours  per 
diem,"  the  lessee  may  recover  sums 
expended  by  him  in  heating  the  leased 
premises  upon  the  lessor's  failure  to 
do  so.  Globe  Asso.  v.  Brega  (1914) 
190  lU.  App.  60. 

A  loss  to  a  tenant  from  idleness  be- 
cause he  could  not  or  would  not  work 
in  a  leased  apartment  because  the 
proper  temperature  was  not  main- 
tained by  the  landlord,  who  had  cove- 
nanted to  furnish  heat,  is  not  the 
natural  or  probable  result  of  the 
breach  of  the  covenant,  especially 
where  the  difficulty  could  have  been 
avoided  at  an  inconsiderable  outlay  by 
the  tenant  himself.  Ireland  v.  Gauley 
a905)  95  N.  Y.  Supp.  521. 

Failure   to   furnish   heat   as   basis   for 
constructive  eviction. 

Failure  of  the  lessor  to  furnish  heat 
when  he  has  expressly  or  impliedly  as- 
sumed that  obligation,  if  continued  for 
such  a  length  of  time  that  it  may  be 
said  that  the  tenant  has  been  deprived 
of  the  full  use  and  enjoyment  of  the 
leased  property  for  a  material  period 
of  time,  constitutes  an  eviction,  when 
the  tenant  elects  to  consider  it  such, 
and  surrenders  the  premises  because 
thereof. 

Illinois. — Harmony  Co.  v.  Rauch 
C1896)  64  111.  App.  386. 

Iowa.— Filkins  v.  Steele  (1904)  124 
Iowa,  742,  100  N.  W.  861. 

Minnesota. — Minneapolis  Co-op.  Co. 
V.  Williamson  (1892)  51  Minn.  53,  38 
Am.  St.  Rep.  473,  52  N.  W.  986;  Bass 
v.  Rollins  (1895)  63  Minn.  226,  65  N. 
W.  348. 

New  York. — Koehler  v.  Scheider 
(1889)  15  Daly,  198,  4  N.  Y.  Supp.  611 ; 
Lawrence  v.  Burrell'  (1885)  17  Abb.  N. 
C.  312;  O'Gorman  v.  Harby  (1896)  18 


Misc.  228,  41  N.  Y.  Supp.  522;  Butler 
V.  Newhouse  (1903)  85  N.  Y.  Supp. 
373;  November  v.  Wilson  (1906)  49 
Misc.  533,  97  N.  Y.  Supp.  989 ;  Jackson 
V.  Paterno  (1908)  58  Misc.  201,  108 
N.  Y.  Supp.  1073,  affirmed  in  (1908) 
128  App.  Div.  474,  112  N.  Y.  Supp.  924; 
Graham  v.  Grape  Capsule  Co.  (1908) 
61  Misc.  87,  113  N.  Y.  Supp.  103;  Sie- 
bold  V.  Heyman  (1909)  120  N.  Y.  Supp. 
105;  Feist  v.  Peters  (1910)  120  N.  Y. 
Supp.  805;  Lloyd  Constr.  Co.  v.  Dud- 
geon (1912)  76  Misc.  246,  134  N.  Y. 
Supp.  888;  Ollwerter  v.  Escher  (1912) 
78  Misc.  154,  137  N.  Y.  Supp.  881; 
Takas  v.  Rawle  (1915)  152  N.  Y.  Supp. 
965;  Berlinger  v.  Macdonald  (1912) 
149  App.  Div.  5,  133  N.  Y.  Supp.  522; 
Bliss  V.  Clark  (1918)  104  Misc.  543, 
172  N.  Y.  Supp.  112. 
North    Dakota. — ^Russell    v.    Olson 

(1911)  22  N.  D.  410,  37  L.R.A.(N.S.) 
1217,  133  N.  W.  1030,  Ann.  Cas.  1914B, 
1069. 

Pennsylvania. — McSorley  v.  Allen 
(1908)  36  Pa.  Super.  Ct.  271. 

Wisconsin.  —  Harper  v.  McMahon 
(1918)  167  Wis.  388,  L.R.A.1918D,  887, 
167  N.  W.  431. 

And  the  failure  of  a  landlord  to 
make  a  furnace  in  a  private  house  do 
the  work  contemplated  and  agreed  up- 
on as  a  condition  of  the  continuance  of 
the  lease  of  the  house  relieves  the  ten- 
ant from  the  payment  of  further  rent 
on  vacating  the  premises.  Rogers  v. 
Babcock  (1905)  139  Mich.  94,  102  N. 
W.  636. 

The  failure  of  the  landlord  to  fur- 
nish heat  need  not  be  with  an  intent 
to  compel  the  tenant  to  leave  the  prop- 
erty or  deprive  him  of  his  beneficial 
enjoyment, — all  that  is  necessary  be- 
ing, that  his  act  tends  to  compel  the 
vacation.      Berlinger    v.    Macdonald 

(1912)  149  App.  Div.  5, 133  N.  Y.  Supp. 
522. 

Mere  temporary  inconvenience,  how- 
ever, is  not  enough,  and  the  lessor  has 
a  right  to  a  reasonable  opportunity  to 
rectify  a  defect  in  heating  apparatus 
when  notified  of  a  deficiency  in  the 
heat.  O'Gorman  v.  Harby  (1896)  18 
Misc.  228,  41  N.  Y.  Supp.  522;  Merida 
Realty  Co.  v.  Cofl^n  (1910)  123  N.  Y. 
Supp.  120;  Berlinger  v.  Macdonald  (N. 
Y.)  supra. 
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If  the  heating  apparatus  was  in 
proper  condition  at  the  beginning  of 
the  lease,  and  the  condition  changed 
during  the  term  of  the  lease  without 
the  fault  of  the  lessor,  he  is  entitled 
to  a  reasonable  time  in  which  to  make 
repairs.  Me  Yere  v.  Withers  (1914) 
15  6a.  App.  688,  84  S.  E.  163. 

The  deprivation  of  heat  must  be  con- 
tinued at  the  time  of  the  abandonment 
in  order  to  work  a  constructive  evic- 
tion. Ryan  v.  Jones  (1892)  2  Misc.  65, 
20  N.  Y.  Supp.  842. 

A  constructive  eviction  cannot  be 
claimed  where  the  tenant  remains  in 
possession,  although  the  heat  fur- 
nished is  80  inadequate  as  to  have 
warranted  abandonment,  as  abandon- 
ment or  surrender  of  possession  is  an 
essential  element  of  constructive  con- 
viction. Jackson  v.  Patemo  (1908)  58 
Misc.  201,  108  N.  Y.  Supp.  1073,  af- 
firmed in  (1908)  128  App.  Div.  474, 
112  N.  Y.  Supp.  924;  Siebold  v.  Hey- 
man  (1909)  120  N.  Y.  Supp.  105; 
Thomson  v.  Ludlum  (1901)  36  Misc. 
801,  74  N.  Y.  Supp.  875.  And  to  con- 
stitute constructive  eviction,  the  aban- 
donment must  be  complete.  Merida 
Realty  Co.  v.  Coffin  (1910)  123  N.  Y. 
Supp.  120. 

And  the  surrender  must  be  made 
within  a  reasonable  time  after  the  ac- 
crual of  the  right  to  surrender  the 
premises  for  failure  to  supply  heat, 
unless  there  has  been  a  waiver  by  the 
landlord  of  his  right  to  take  advan- 
tage of  the  tenant's  failure  to  surren- 
der the  premises  within  a  reasonable 
time.  Siebold  v.  Heyman  (1909)  120 
N.  Y.  Supp.  105. 

A  tenant  cannot  claim  the  right  to 
avoid  the  lease  because  of  misrepre- 
sentations as  to  the  heating  apparatus 
where  he  continued  in  possession  for 
some  time  after  discovering  the  falsi- 
ty of  the  alleged  representations. 
Stokes  V.  Avila  (1916)  94  Misc.  185, 
157  N.  Y.  Supp.  975. 

i.  Water  Hitpphj, 
1.  Cicne rally, 

A  warranty  of  fitness  for  immediate 
occupation  is  not  a  warranty  that  the 
premises  will  continue  habitable  dur- 
ing the  term.  Hence  it  has  been  held 
that  the  doctrine  of  Smith  v.  Marrable 


does  not  apply  where  the  wani  of  habi- 
tability  is  due  to  the  stopping  up  of 
•the  water  pipes  during  the  occupancy 
of  the  tenant.  Chester  v.  Powell 
(1885)  52  L.  T.  N.  S.  (Eng.)  722. 

A  lease  of  a  bedroom  does  not  carry 
with  it  as  a  necessary  incident  a  right 
to  a  supply  of  water.  Sturm  v.  Huck 
(1908)  77  N.  J.  L.  59,  71  Atl.  44. 

In  May  wood  v.  Logan  (1889)  78 
Mich.  135,  18  Am.  St.  Rep.  431,  43  N. 
W.  1052,  it  is  intimated  that  where  it 
was  evident  to  the  landlord  that  the 
tenant  intended  to  use  the  water  from 
a  well  on  the  premises  for  family  pur- 
poses, he  impliedly  warranted  it  to  be 
wholesome;  but  as  the  case  was  one 
in  which  the  landlord  was  guilty  of 
fraudulent  concealment  of  the  un- 
wholesome condition  of  the  water,  the 
point  cannot  be  said  to  have  been  ex- 
pressly decided. 

A  lessor  who,  upon  examining  a  well 
on  the  premises  subsequently  to  the 
lessee's  taking  possession,  discovered 
a  dead  dog  therein,  which  he  did  not 
remove  and  of  which  he  did  not  inform 
the  lessee,  merely  advising  that  the 
water  be  not  used  for  cooking  and 
drinking,  is  liable  for  dam'\ge  occa- 
sioned by  sickness  caused  by  drinking 
the  water.  May  wood  v.  Logan  (Mich.) 
supra. 

2.  Hot  water. 

In  the  absence  of  any  stipulation  to 
that  effect  in  the  lease,  or  implied  from 
the  fact  that  the  heating  apparatus 
was  under  the  control  of  the  landlord, 
a  landlord  is  under  no  obligation  to 
furnish  the  tenant  with  hot  water. 
Slaughter  v.  Johnson  (1906)  128  IlL 
App.  417. 

Where  an  apartment  is  leased  in  a 
building  consisting  of  several  apart- 
ments, each  to  be  used  as  a  private 
dwelling,  and  there  is  no  way  of  ob- 
taining hot  water  except  by  means  of 
a  plant  under  the  exclusive  control  of 
the  landlord,  the  landlord  is  obligated 
to  furnish  sufficient  hot  water,  and  a 
covenant  to  that  effect  must  be  read 
into  the  lease.  Lloyd  Constr.  Co.  v. 
Dudgeon  (1912)  76  Misc.  246,  134  N. 
Y.  Supp.  888. 

Where  the  fixtures  of  the  top  floor  of 
a  private  house  are  connected  with  the 
general  hot  water  system  of  the  house, 
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which  wlis  heated  from  the  kitchen  in 
the  basement,  and  was  under  the  les- 
sor's control,  a  covenant  to  supply  hot 
water  to  the  lessee  of  the  top  floor  may 
reasonably  be  implied.  Cushier  v. 
Adams  (1912)  76  Misc.  219,  134  N.  Y. 
Supp.  561. 

That  covenant,  however,  would  be 
to  supply  only  such  hot  water  as  would 
reasonably  be  expected  under  the  cir- 
cumstances; namely,  such  supply  as 
would  be  furnished  ordinarily  in  a 
small  private  house.  It  would  certain- 
ly be  unreasonable  to  expect  the  land- 
lord of  a  single  leased  apartment  situ- 
ated in  his  private  house  to  keep  a 
supply  of  hot  water  at  all  hours,  day 
and  night,  for  the  convenience  of  his 
single  tenant.    Ibid. 

j.  Janitor  service. 

Inconveniences  arising  from  defi- 
ciencies in  janitor  service  which  the 
landlord  has  agreed  to  furnish  will  not 
justify  a  tenant  in  quitting  the  de- 
mised premises  if  there  was  generally 
a  substantial  performance,  and  no  evi- 
dence of  an  intent  net  to  perform,  or 
of  a  continuous  failure  to  perform. 
Humes  v.  Gardner  (1898)  22  Misc.  333, 
49  N.  Y.  Supp.  147. 

l6.  Ill  repute  of  premises. 

In  Meeks  v.  Bowerman  (1861)  1 
Daly  (N.  Y.)  99,  it  was  held  that  the 
lessee  was  not  warranted  in  abandon- 
ing the  premises  because  of  the  land- 
lord's failure  to  disclose  the  fact  that 
the  dwelling  had  been  previously  oc- 
cupied as  a  brothel,  in  consequence  of 
which  the  tenant  and  his  family  were 
annoyed  and  insulted  by  lewd  persons 


calling  at  all  times  during  the  day  and 
evening  to  obtain  entrance  for  pur- 
poses of  prostitution,  the  court  taking 
the  position  that  there  was  no  fraudu- 
lent withholding  of  information  be- 
cause there  was  no  obligation  to  dis- 
close it. 

But  in  Staples  v.  Anderson  (1865) 
3  Robt.  N.  Y.  327,  it  was  held  that  the 
failure  of  the  lessor,  upon  being  told 
by  a  prospective  tenant  that  her  pur- 
pose in  hiring  the  house  was  to  let  out 
rooms  furnished  to  gentlemen,  to  dis- 
close the  fact  that  the  premises  were  in 
ill  repute  on  account  of  the  character 
of  the  preceding  occupant,  was  a  fraud 
which  warranted  the  tenant  in  termi- 
nating the  lease. 

And  in  Rhinelander  v.  Seaman 
(1877)  13  Abb.  N.  C.  (N.  Y.)  455,  it 
was  held  that  a  lessee  is  justified  in 
rescinding  a  lease  and  abandoning  the 
premises,  where  the  lessor  fraudu- 
lently, and  "With  intent  to  deceive  and 
injure  him,  wholly  omitted  to  inform 
him  that  the  premises  had  beeta  used 
as  a  house  of  prostitution.  The  court 
said:  "With  great  respect  for  the 
court  deciding  it,  I  cannot  think  that 
Meeks  v.  Bowerman  (N.  Y.)  supra,  is 
a  correct  exposition  of  the  law  on  the 
subject.  We  have  here  clearly  averred 
deceit  and  fraudulent  concealment 
practised  to  the  defendant's  injury  and 
damage.  It  must  be  that  such  act  and 
concealments  on  the  landlord's  part 
should  prevent  a  recovery."  Staples 
V.  Anderson  (N.  Y.)  supra,  is  indirect- 
ly opposed  to  Meeks  v.  Bowerman  and 
announces  a  better  doctrine,' more  in 
accord  with  reason  and  justice." 

E.  S.  0. 


E.  S-  CARLTON  et  al,  Plffs.  in  Err., 

V. 

THOMAS  BOUDAR. 

Virginia  Supreme  Court  of  Appeals  —  March  16,  1916, 

(118  Va.  521,  88  S.  E.  174.) 

Carrier  —  taxicab  company. 

1.  A  taxicab  company  which  holds  itself  out  as  ready  to  receive  and 
transport  all  who  apply  for  passage  and  are  ready  to  pay  for  the  service 
is  a  common  carrier. 

[See  note  on  this  question  beginning  on  page  1499.] 
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Pleading  —  demurrer  —  misjoinder. 

2.  A  misjoinder  of  parties  cannot  be 
taken  advantage  of  by  demurrer  where 
the  remedy  provided  by  statute  is  a 
motion  to  abate  the  suit  as  to  the  party 
improperly  joined. 

fSee  note  on  this  question  in  1  A.L.R. 
362.] 

Parties  —  joinder  —  different  degrees 
of  care. 

3.  A  common  carrier  and  a  private 
individual  may  be  sued  jointly  for  caus- 
ing injuries  to  the  carrier's  passenger, 
although  the  degree  of  care  which  each 
owes  him  is  different. 

[See  5  R.  C.  L.  66;  20  R.  C.  L.  678.] 

Pleading     —     demurrer     —     action 
against  wrongdoers. 

4.  A  declaration  against  two  or  more 
wrongdoers  is  not  demurrable  merely 
because  there  can  be  no  contribution 
between  them. 

Joint  debtors  —  automobile  accident. 

5.  A  taxicab  company  ^carrying  a 
passenger,  and  the  owner  of  an  auto- 
mobile, whose  vehicles  collide  through 
the  negligence  of  each,  to  the  injury  of 
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the  passenger,  are  jointly  and  severally 
liable  for  the  injury. 

Statute  —  ordinance  —  conflict  —  pri- 
ority. 

6.  State  statutes  prevail  over  munic- 
ipal ordinances  in  case  of  conflict. 

Automobile  —  absence  of  headlight 
—  liability  for  collision. 

7.  Absence  of  the  headlight  required 
by  statute  does  not  render  the  owner 
of  an  automobile  liable  for  a  collision 
if  it  had  no  casual  connection  there- 
with. 

[See  2  R.  C.  L.  1190,  1192.] 

—  comparative  neligence  —  effect. 

8.  One  cannot  avoid  liability  for  neg- 
ligently causing  a  collision  between  his 
automobile  and  that  of  another  by 
showing  that  the  driver  of  the  other 
car  was  more  negligent  than  he  was. 

[See  20  R.  C.  L.  145.] 

Trial  —  jury  —  credibility  of  wit- 
nesses. 

9.  The  credibility  of  witnesses  is  for 
the  jury,  not  for  the  court. 

[See  16  R.  C.  L.  186.] 


Error  to  the  Law  and  Equity  Court  of  the  City  of  Richmond  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  personal  injuries  sustained  in  a  collision  alleged  to  have  been  caused 
by  the  negligence  of  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R  H.  Talley  and  S.  S.  P.     §  122 ;  Riverside  Cotton  Mills  v.  Lanier, 


Patteson  for  plaintiffs  in  error. 

Messrs.  Smith  &  Gordon,  for  de- 
fendant in  error: 

When  the  negligence  of  two  or  more 
persons  concurs  in  producing  a  single 
indivisible  injury,  then  such  persons 
are  jointly  and  severally  liable,  al- 
though there  was  no  common  duty, 
common  design,  or  concert  of  action. 

1  Cooley,  Torts,  3d  ed.  p.  246 ;  15  Enc. 
PL  &  Pr.  557,  558;  McKay  v.  South- 
em  Bell  Teleph.  &  Teleg.  Co.  Ill  Ala. 
337,  31  L.R.A.  589,  56  Am.  St.  Rep.  60, 
19  So.  696;  Osage  City  v.  Larkin,  40 
Kan.  206,  2  L.R.A.  56,  10  Am.  St.  Rep. 
186,  19  Pac.  658;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  McWhirter,  77  Tex.  356,  19  Am. 
St.  Rep.  755,  14  S.  W.  26 ;  United  Elec- 
tric R.  Co;  V.  Shelton,  89  Tenn.  423,  24 
Am.  St.  Ren.  614,  14  S.  W.  863;  Cuddy 
V.  Horn,  46  Mich.  596,  41  Am.  Rep.  181, 
10  N.  W.  32;  Covington  Transfer  Co. 
V.  Kelly,  36  Ohio  St.  86,  38  Am.  Rep. 
558,  12  Am.  Neg.  Cas.  461;  Flaherty 
V.  Minneapolis  &  St.  L.  R.  Co.  39  Minn. 
328,  1  L.R.A.  680,  12  Am.  St.  Rep.  654, 
40  N.  W.  160 ;  1  Shearm.  &  Redf .  Neg. 


102  Va.  159,  45  S.  E.  875;  Staunton 
Mut.  Teleph.  Co.  v.  Buchanan,  108  Va. 
813,  62  S.  E.  928;  Walton  v.  Miller,  109 
Va.  212,  132  Am.  St.  Rep.  908,  63  S. 
E.  458. 

Grood  pleading  does  not  require  the 
exact  degree  of  care  to  be  set  out  in 
the  declaration.  It  is  sufficient  if  the 
declaration  makes  such  averments  of 
facts  as  will  show  the  existence  of  the 
duty  and  its  breach. 

Hortenstein  v.  Virginia-Carolina  R. 
Co.  102  Va.  914,  47  S.  E.  996;  Norfolk 
&  W.  R.  Co.  V.  Wood,  99  Va.  156,  37 
S.  E.  846;  Richmond  City  R.  Co.  v. 
Scott,  86  Va.  902,  11  S.  E.  404,  7  Am. 
Neg.  Cas.  34. 

The  exact  degree  of  care  was  fixed 
by  an  instruction  given  for  plaintiff, 
and  required  of  the  Transfer  Company 
the  utmost  care,  and  held  it  liable  for 
the  slightest  negligence. 

Parish  v.  Reigle,  11  Gratt.  697,  62 
Am.  Dec.  666 ;  Connell  v.  Chesapeake  & 
O.  R.  Co.  (Ball  V.  Chesapeake  &  O.  R. 
Co.)  93  Va.  44,  32  L.R.A.  792,  57  Am. 
St.  Rep.  786,  24  S.  E.  467 ;  Baltimore  & 
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O.  R.  Co.  V.  Noell,  32  Gratt.  394 ;  Nor- 
folk &  W.  R.  Co.  V.  Tanner,  100  Va. 
379,  41  S.  E.  721;  Norfolk  &  A.  Ter- 
minal Co.  V.  Morris,  101  Va.  422,  44 
S.  E.  719. 

It  is  not  the  character  of  the  convey- 
ance which  determines  the  question  of 
common  carrier,  but  the  character  of 
business  in  which  it  is  engaged. 

Gillingham  v.  Ohio  River  R.  Co.  35 
W.  Va.  588,  14  L.R.A.  798,  29  Am.  St. 
Rep.  827,  14  S.  E.  243;  Angell,  Carr.  § 
524;  Nashville  &  C.  R.  Co.  v.  Messino, 
1  Sneed,  225 ;  5  Am.  &  Eng.  Enc.  Law, 
481;  Parmelee  v.  Lowitz,  74  111.  116, 
24  Am.  Rep.  276;  Parmelee  v.  McNulty, 
19  111.  556;  Lemon  v.  Chanslor,  68  Mo. 
340,  30  Am.  Rep.  799 ;  Siegrist  v.  Arnot, 
86  Mo.  200,  56  Am.  Rep.  425;  Babbitt, 
Motor  Vehicles,  §  620. 

Keith,  P.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  in  the 
law  and  equity  court  of  the  city  of 
Richmond  by  Thomas  Boijdar 
against  the  Richmond  Transfer 
Company  and  E.  S.  Carlton  to  re- 
cover damages  for  an  injury  sus- 
tained by  him  on  the  13th  day  of 
November,  1914. 

The  record  discloses  the  following 
facts:  On  the  night  of  the  31st  of 
October,  1914,  shortly  after  8  o'clock, 
Boudar  was  traveling  as  a  passenger 
in  a  taxicab  of  the  Richmond  Trans- 
fer Company,  from  Byrd  street  sta- 
tion, in  the  city  of  Richmond  to  his 
home  on  Grove  avenue.  About  the 
time  indicated,  the  taxicab,  operated 
by  a  chauffeur  of  the  Richmond 
Transfer  Company,  came  to  the  in- 
tersection of  Grove  avenue  and  Lom- 
bardy  street,  going  in  a  westwardly 
direction.  At  the  same  time  an  au- 
tomobile owned  by  the  defendant 
E.  S.  Carlton,  and  operated  by  a 
chauffeur  employed  by  him,  was  go- 
ing in  an  eastwardly  direction, 
until  it  reached  the  intersection  of 
those  streets,  when  it  turned  north 
into  Lombardy  street.  The  chauf- 
feur of  the  taxicab  claimed  that  he 
had  the  right  of  way  and  that  the 
collision  which  ensued  was  caused 
by  the  chauffeur  of  Carlton's  auto- 
mobile making  a  short  instead  of  a 
long  turn  at  the  intersection  of  the 
streets,  and  thus  placing  Carlton's 
machine  in  such  a  position  that  a  col- 


lision was  inevitable.  Carlton's 
chauffeur  claimed,  on  the  other 
hand,  that  his  machine  had  the  right 
of  way,  having  made  the  long  turn 
at  the  intersection  of  the  streets  and 
started  north  before  the  taxicab 
reached  Lombardy  street.  He  also 
claimed  that  the  taxicab  was  run- 
ning at  an  excessive  rate  of  speed, 
and,  although  carrying  the  lights 
required  by  the  city  ordinance,  did 
not  carry  the  headlight  prescribed 
by  state  statute.  As  a  result  of  the 
collision,  Boudar's  head  came  in  con- 
tact with  the  top  of  the  taxicab,  in- 
flicting severe  injuries  upon  him  for 
which  the  jury  gave  him  a  verdict 
for  $3,000  against  both  defendants, 
upon  which  the  court  entered  judg- 
ment, and  both  defendants  applied 
for  and  obtained  a  writ  of  error. 

The  first  error  assigned  is  that 
the  court  erred  in  overruling  the 
demurrer  to  the  declaration.  The 
grounds  of  demurrer  are  as  follows : 
That  the  Richmond  Transfer  Com- 
pany is  charged  in  the  declaration 
with  being  a  conmion  carrier  of  pas- 
sengers, while  the  defendant  E.  S. 
Carlton  is  not  so  charged ;  that  if  a 
common  carrier,  then  the  Richmond 
Transfer  Company  owed  to  the 
plaintiff  the  highest  degree  of  care 
to  avoid  injuring  him,  and  is  liable 
for  the  slightest  negligence,  but  that 
the  defendant  Carlton  owed  to  the 
plaintiff  only  ordinary  care  to  pre- 
vent injury  to  him,  and  is  liable  on- 
ly for  a  breach  of  that  duty;  that 
different  degrees  of  care  being  re- 
quired of  the  defendants,  they  can- 
not be  joined  in  one  action.  Second- 
ly, that  the  declaration  does  not  set 
forth  a  joint  liability,  and  either  de- 
fendant can  be  sued  separately,  but 
not  jointly.  Third,  that  there  can 
be  no  contribution  among  wrong- 
doers, and  they  should  not,  there- 
fore, be  joined ;  that  this  action  is  a 
misjoinder  not  only  of  the  parties. 
but  of  actions,  the  liability  being 
different  as  to  each  defendant. 

A  misjoinder  of  parties  cannot  be 
taken  advantage  of  pieadm^- 
by  demurrer.     The  demmrrer- 
remedy   by   statute  «*■'•«»*•'• 
(Pollard's  .  Code,   Acts   189&-96,   § 
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3258a)  is  to  move  the  court  to  abate 
the  suit  or  action  as  to  the  party 
improperly  joined.  Riverside  Cot- 
ton Mills  V.  Lanier,  102  Va.  159,  45 
S.  E.  875;  Lee  v.  Mutual  Resei-ve 
Fund  Life  Asso.  97  Va.  160,  33  S.  E. 
556. 

The  general  principle  is  stated  by 
1  Shearm.  &  Redf.  on  Negligence, 
§  31,  as  follows:  "If  the  injuries 
caused  by  the  concurrent  acts  of  two 
persons  are  plainly  separable,  so 
that  the  damage  caused  by  each  can 
be  distinguished,  each  would  be  lia- 
ble only  for  the  damage  which  he 
caused;  but  if  this  is  not  the  case, 
all  the  persons  who  contribute  to  the 
injury  by  their  negligence  are  lia- 
ble, jointly  and  severally,  for  the 
whole  damage." 

In  Riverside  Cotton  Mills  v.  Lan- 
ier, supra,  it  is  expressly  held  that 

tort-feasors  may  be 
sued  jointly  "not- 
withstanding there 
may  exist  a  differ- 
ence in  the  degree  of  liability,  or  the 
quantum  of  evidence  necessary  to 
establish  such  liability." 

In  Staunton  Teleph.  Co.  v.  Buchan- 
an, 108  Va.  813,  62  S.  E.  928,  it  is 
said  that  "cotrespassers  are  jointly 
and  severally  liable,  and  the  party 
injured  may  sue  all  of  them  jointly, 
or  two  or  more  of  them  jointly,  or 
one  of  them  severally,  as  he  may  see 
proper." 

To  the  san^e  effect  see  Graves's 
Notes  on  Torts,  p.  1. 

That  contribution  between  wrong- 
doers cannot  be  compelled  does  not 
render  the  declaration  against  two 

or  more  wrongdoers 
Pleading-  demurrable.        The 

icJ?on'aS;riu.t  p^eral  rule  seems 
wroBffdoers.  to  be  that  Contribu- 
tion between  wrong- 
doers cannot  be  compelled;  but  to 
this  rule  there  are  numerous  ex- 
ceptions, with  respect  to  which  we 
give  no  opinion.  The  demurrer  we 
think  was  properly  overruled. 

The  second  assignment  of  error 
is  made  on  behalf  of  the  Richmond 
Transfer  Company,  and  is  to  the 
effect  that  it  is  not  a  common  car- 
rier. 
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The  declaration  in  each  count 
charges  that  the  Richmond  Trans- 
fer Company  was  engaged  as  a 
common  carrier,  and  that  the  plain- 
tiff became  and  was  a  passenger  for 
reward.  In  the  charter  of  the  com- 
pany it  is  provided  that  "the  busi- 
ness of  said  company  shall  be  the 
transportation  and  carriage  of  pas- 
sengers and  their  baggage,  and 
other  persons  and  goods,  wares,  and 
merchandise  to  and  from  various 
railroad  stations  and  other  points 
in  the  city  of  Richmond,  and  in  the 
counties  of  Henrico  and  Chester- 
field." 

"The  distinction  between  a  public 
or  common  carrier  of  persons  and 
a  private  or  special  carrier  of  the 
same  is  that  it  is  the  duty  of  the 
former  to  receive  all  persons  who 
apply  for.  a  passage!"  Angell,  Carr. 
§  524. 

The  proof  is  that  the  vehicles  of 
this  company  attended  upon  the  de- 
pots of  the  various  railroad  com- 
panies, and  held  themselves  out  as 
ready  to  receive  and  transport  all 
who  applied  for  pas- 
sage and  were  ready  comlJ«^!****^** 
to  pay  compensation 
for  the  service. 

"To  constitute  one  a  common  car- 
rier it  is  necessary  that  he  should 
hold  himself  out  to  the  community 
as  such.  This  may  be  done  not  only 
by  advertising,  etc.,  but  by  actually 
engaging  in  the  business  and  pur- 
suing the  occupation  as  an  employ- 
ment." Nashville  &  C.  R.  Co.  v. 
Messino,  1  Sneed,  225. 

In  Babbitt  on  Motor  Vehicles,  § 
621,  it  is  said:  "A  'taxicab*  is  to 
be  classed  with  the  public  horse- 
drawn  hack,  or,  to  use  the  English 
name,  a  'hackney  carriage.'  Such 
vehicles  are  usually  operated  for 
public  purposes  by  individuals  or 
corporations,  as  were  the  older  style 
omnibuses  and  hack  lines.  They 
may  be  presumed  in  most  cases  to 
fall  within  the  classification  of  car- 
riers of  passengers  as  described  in 
the  preceding  sections."  J 

To  fasten  upon  the  proprietors 
the  character  of  carriers  of  pas- 
sengers, it  is  immaterial  whether  or 
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not  they  ply  their  vocation  within 
the  limits  of  a  town  or  from  one 
town  to  another.  Thomp.  Carr.  p. 
26,  note  1. 

In  Huddy  on  Automobiles,  at  p. 
38,  it  is  said :  "An  automobile  may 
be  used  as  a  common  carrier,  a  pri- 
vate carrier,  or  a  personal  private 
conveyance.  Public  motor  vehicles, 
such  as  sightseeing  cars,  taxicabs, 
and  others  which  are  employed  in 
cariying  all  persons  applying  for 
transportation,  come  within  the  defi- 
nition that  a  common  carrier  of  pas- 
sengers is  one  who  undertakes  for 
hire  to  carry  all  persons  who  may 
apply  for  passage." 

"The  common  carrier  of  goods," 
says  Dobie  on  Bailments  &  Carriers, 
p.  300,  "is  one  who  holds  himself 
out,  in  the  exercise  of  a  public  call- 
ing, to  carry  goods,  for  hire,  for 
whomsoever  may  employ  him.  From 
this  definition  it  appears  that  the 
essential  characteristics  of  the  com- 
mon carrier  of  goods  are :  (a)  He 
must  carry  as  a  public  employment 
by  virtue  of  his  general  holding  out; 
(b)  he  must  carry  for  hire,  and  not 
gratuitously."  And  at  page  518  the 
author  says :  "The  same  considera- 
tions that  distinguish  the  common 
from  the  private  carrier  of  goods 
apply  to  set  apart  the  common  and 
the  private  carrier  of  passengers. 
.  .  .  The  common  carrier  of  pas- 
sengers holds  himself  out  to  carry 
all  proper  persons  who  apply.  The 
private  carrier  makes  no  such  pro- 
fession, and  engages  in  the  transr 
portation  of  passengers  only  by  vir- 
tue of  special  contract  made  in  each 
individual  case,  into  which  contract 
the  private  passenger  carrier  can 
enter  or  not,  as  he  chooses.  He  can 
refuse,  either  for  a  bad  reason  or  no 
reason  at  all,  to  transport  individ- 
uals without  incurring  any  liability 
for  such  refusal." 

At  page  519,  Dobie  says:  "The 
most  important  common  carriers  of 
modem  times  are  railway  and 
steamboat  companies,  street  rail- 
ways (whether  surface,  elevated,  or 
underground),  and  the  proprietors 
of  omnibuses,  hacks,  and  taxicabs." 


Citing  numerous  cases  in  support  of 
the  statement. 

In  Black's  Law  Dictionary  it  is 
said  that  a  carrier  is  "one  who  un- 
dertakes to  transport  persons  or 
property  from  place  to  place,  by  any 
means  of  conveyance,  and  with  or 
without  compensation.  ...  To 
bring  a  person  within  the  descrip- 
tion of  a  common  carrier,  he  must 
exercise  it  as  a  public  emplojonent, 
he  must  undertake  to  carry  goods 
for  persons  generally,  and  he  must 
hold  himself  out  as  ready  to  trans- 
port goods  for  hire,  as  a  business, 
not  as  a  casual  occupation.  .  .  . 
A  common  carrier  may  therefore  be 
defined  as  one  who,  by  virtue  of  his 
calling  and  as  a  regular  business, 
undertakes  for  hire  to  transport  per- 
sons or  commodities  from  place  to 
place,  offering  his  services  to  all 
such  as  may  choose  to  employ  him 
and  pay  his  charges." 

In  Van  Hoeffen  v.  Columbia  Taxi- 
cab  Co.  179  Mo,  App.  591, 162  S.  W. 
694,  the  St.  Louis  court  of  appeals 
says  that  "a  taxicab  company  fol- 
lowing the  business  of  transporting 
persons  for  hire  from  one  part  of  the 
city  to  another,  and  holding  itself 
out  to  carry  one  and  all,  is  a  common 
carrier  of  passengers,  and  is  subject 
to  all  the  liabilities  of  such  a  carrier. 
.  .  .  Where  a  traveler  enters  a 
taxicab,  which  is  the  vehicle  of  a 
common  carrier,  the  relation  of  pas- 
senger and  carrier  is  established, 
anc}  the  -carrier  becomes  bound  to 
protect  him,  not  only  from  insult 
and  assault  by  outsiders,  but  from 
its  own  servants." 

We  have,  then,  the  charge  in  the 
declaration  that  the  Richmond 
Transfer  Company  is  a  common  car- 
rier; we  have  the  provision  of  its 
charter  that  its  business  shall  be 
"the  transportation  and  carriage  of 
passengers  and  their  baggage,  and 
other  persons  and  goods,  wares,  and 
merchandise  to  and  from  the  various 
railroad  stations  and  other  points  in 
the  city  of  Richmond,  and  in  the 
counties  of  Henrico  and  Ch^ter- 
field ;"  and  we  have  the  unquestioned 
proof  that  it  holds  itself  out  as  a 
common  carrier  of  passengers,  ready 
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to  perform  that  service  for  all  prop- 
er persons  who  apply  and  are  ready 
to  make  proper  compensation  for 
the  service. 

Having  reached  the  conclusion 
that  the  Richmond  Transfer  Com- 
pany is  a  common  carrier  of  passen- 
gers, the  duty  which  it  owes  to  those 
passengers  is  established  by  law. 
The  declaration  denominates  it  a 
high  degree  of  care,  while  as  to  the 
defendant  Carlton,  it  is  said  that  he 
owed  only  ordinary  care  to  the  plain- 
tiff ;  but  the  fact  that  two  defendants 
are  joined  upon  whom  the  law  im- 
poses different  degrees  of  duty  to 
the  person  injured  is  not  material, 
and  if  each  of  the  defendants  has 
been  guilty  of  negligence,  it  matters 
not  that  one  may  have  been  more 
negligent  than  the  other. 

In  Riverside  Cotton  Mills  v.  Lan- 
ier, 102  Va.  148,  45  S.  E.  875,  it  is 
said  that  "any  number  of  tort-feas- 
ors may  be  sued  jointly  if  it  be  al- 
leged that  all  participated  in  the 
wrong.  The  plaintiff  has  his  elec- 
tion to  sue  all,  or  any  one,  and  the 
right  to  join  all  is  not  affected  by 
the  fact  that  there  may  exist  a  dif- 
ference in  the  degree  of  their  lia- 
bility, or  of  the  quantum  of  evidence 
necessary  to  establish  such  liabili- 
ty." Richmond  v.  Gallego  Mills  Co. 
102  Va.  165,  45  S.  E.  877 ;  Staunton 
Teleph.  Co.  v.  Buchanan,  108  Va. 
813,  62  S:  E.  928. 

In  Walton  v.  Miller,  109  Va.  210, 
132  Am.  St.  Rep.  908,  63  S.  E.  458, 
this  court  said:  "When  the  negli- 
gence of  two  or  more  persons  con- 
curs in  producing  a  single  indivis- 
ible injury,  then  such  persons  are 
jointly  and  severally  liable,  although 
there  was  no  common  duty,  com- 
mon design,  or  concert  of  action." 

In  Cooley  on  Torts,  3d  ed.,  at  p. 
246,  the  author,  continuing  his  dis- 
cussion of  what  constitutes  a  joint 
wrong,  or  a  joint  liability,  says: 
"In  respect  to  negligent  injuries, 
there  is  considerable  difference  of 
opinion  as  to  what  constitutes  joint 
liability.  No  comprehensive  gen- 
eral rule  can  be  formulated  which 
will  harmonize  all  the  authorities. 
The  authorities  are,  perhaps,  not 
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agreed  beyond  this,  that  where  two 
or  more  owe  to  another  a  common 
duty,  and  by  a  common  neglect  of 
that  duty  &uch  other  person  is  in- 
jured, then  there  is  a  joint  tort  with 
joint  and  several  liability.  The 
weight  of  authority  will,  we  think, 
support  the  more  general  proposi- 
tion that,  where  the  negligence  of 
two  or  more  persons  concurs  in  pro- 
ducing a  single,  indivisible  injury, 
then  such  persons  are  jointly  and 
severally  liable,  although  there  was 
no  common  duty,  common  design,  or 
concert  of  action.  In  a  recent  New 
Jersey  case  ( Matthews  v.  Delaware, 
L.  &  W.  R.  Co.  56  N.  J.  L.  34,  22 
L.R.A.  261,  27  Atl.  919, 12  Am.  Neg. 
Cas.  285)  it  is  said :  'If  two  or  more 
persons  owe  to  another  the  same 
duty,  and  by  their  conunon  neglect 
of  that  duty  he  is  injured,  doubtless 
the  tort  is  joint,  and  upon  well-set- 
tled principles  each,  any,  or  all  of 
the  tort-feasors  may  be  held.  But 
when  each  of  two  or  more  persons 
owes  to  another  a  separate  duty 
which  each  wrongfully  neglects  to 
perform,  then,  although  the  duties 
were  diverse  and  disconnected,  and 
the  negligence  of  each  was  without 
concert,  if  such  several  neglects  con- 
curred and  united  together  in  caus- 
ing injury,  the  tort  is  equally  joint 
and  the  tort-feasors  are  subject  to 
joint  and  several  liability.'  By 
the  weight  of  authority,  if  a  person 
is  injured  by  a  collision  between  the 
trains  or  cars  of  two  companies, 
then  if  both  companies  are  negli- 
gent, both  are  jointly  and  severally 
liable.  So,  if  a  person  is  injured  by 
a  defect  or  obstruction  in  a  public 
street,  and  such  defect  or  obstruc- 
tion was  negligently  caused  by  some 
third  party,  such  as  a  street  railroad 
company,  with  respect  to  its  track, 
or  a  contractor  doing  work  in  the 
street,  or  by  a  company  maintaining 
electric  wires,  or  an  abutting  owner, 
and  the  municipality  is  also  negli- 
gent in  permitting  such  defect  to  ex- 
ist or  remain,  then*  the  municipality 
and  such  third  party  are  jointly  lia- 
ble. But  [adds  the  author]  there  is 
a  strong  dissent  from  this  view." 
In  Colegrove  v.  New  Yoric  &  N,  H. 
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R.  Co.  20  N.  Y.  492,  75  Am.  Dec. 
418,  it  is  held  that  "railroad  cor- 
porations, both  chargeable  with  neg- 
ligence causing  collision  of  their 
trains,  are  liable  to  a  joint  action  for 
damages  for  injuries  sustained  by  a 
passenger."  And  in  a  note  to  that 
case  a  number  of  cases  are  cited  to 
the  same  effect. 

In  Matthews  v.  Delaware,  L.  & 
W.  R.  Co.  supra,  the  facts  are  stated 
by  Mr.  Justice  Magie  as  follows: 
"Matthews,  the  plaintiff,  brought  an 
action  of  tort  in  the  Essex  circuit 
against  the  defendants  to  recover 
damages  for  an  injury  received  in  a 
collision  between  a  locomotive  of  the 
railroad  company  and  a  car  (in 
which  he  was  a  passenger)  of  the 
railway  company.  There  was  a  ver- 
dict in  favor  of  the  railway  com- 
pany and  against  the  railroad 
company.  The  railroad  company  ob- 
tained a  rule  to  show  cause  why  the 
verdict  against  it  should  not  be  set 
aside.  Plaintiff  obtained  a  rule  to 
show  cause  why  the  verdict  in  favor 
of  the  railway  company  should  not 
be  set  aside.''  The  rules  were  con- 
solidated and  certified  to  the  court, 
anji  it  was  held  that  "one  injured  by 
a  collision  between  a  locomotive  of  a 
railroad  company  and  a  car  (in 
which  he  was  a  passenger)  of  a 
railway  company  may  maintain  a 
joint  action  against  both  companies 
if  the  collision  was  produced  by  the 
neglect  of  the  railroad  company  to 
give  notice  of  the  approach  of  the 
locomotive,  concurring  with  the  neg- 
lect of  the  railway  company  to  ob- 
serve proper  care  in  crossing  the 
railroad  track.  Although  such  du- 
ties are  diverse,  and  the  neglect  to 
perform  each  is  separate  and  dis- 
connected, yet,  as  the  wrongdoing 
of  the  one  company  unites  with  that 
of  the  other  in  causing  injury,  the 
tort  is  joint,  and  one  or  both  tort- 
feasors may  be  sued." 

We  are  of  opinion  that  the  plain- 
tiffs in  error  were  jointly  and  sev- 
erally liable;  that  their  negligence 

Joint  debtor-  concurred  and  pro- 
antomobiie  duced  a  smglc,  in- 

accident.  divisible  result,  and 

they  were  properly  joined  as  defend- 


ants, although  there  was  no  conmion 
duty,  common  design,  or  concert  of 
action  between  them. 

On  behalf  of  the  defendant  Carl- 
ton, it  is  assigned  as  error  that  the 
court  erred  in  refusing  to  give  the 
second  instruction  asked  for  by  him, 
which  is  to  the  following  effect: 
"If  the  jury  believe  from  the  evi- 
dence that  the  accident  occurred 
more  than  an  hour  after  sunset,  and 
that  the  taxicab  was  not  properly 
and  legally  equipped  with  lights,  and 
that  the  failure  to  display  such  lights 
caused  the  accident,  then  the  defend- 
ant Carlton  is  not  liable,  and  you 
should  find  in  his  favor." 

The  statute  law  of  this  state,  by 
an  act  passed  March  17,  1910,  Pol- 
lard's Supp.  vol.  8,  p.  970,  provides 
that  "every  machine  operated  in  this 
state  shall  have  displayed  from  one 
hour  after  sunset  to  one  hour  before 
sunrise  at  least  one  white  light, 
throwing  a  bright  .light  at  least  100 
feet  in  the  direction  in  which  the 
machine  is  going,  and  also  shall  ex- 
hibit in  the  rear  of  the  machine  one 
red  light,  which  shall  effectually  il- 
lumine the  the  niunber  tag  on  the 
rear." 

The  petition  states  that  the  lower 
court  refused  to  give  this  instruc- 
tion on  the  ground  that  the  ordi- 
nance of  the  city  governed,  and  not 
the  state  statute. 

Where,  in  the  course  of  litigation, 
a  conflict  arises  between  the  ordi- 
nance of  a  city  and  «*«*„*._«^^, 

,  ...        1  •'  •    statute— ordl- 

the    statute    law    of    nance— conflict 

the  state,  the  latter  -»"'*«'-"'^- 
prevails  and  the  former  must  yield, 
and  we  apprehend  that  the  trial 
court  would  not  have  hesitated  so  to 
rule.  There  are  objections  to  the 
instruction  requested  which  fully 
sustain  its  refusal  by  the  court.  It 
presents  a  partial  view  of  the  evi- 
dence, which,  by  our  practice,  estab- 
lished by  numerous  cases,  was  quite 
sufficient  to  warrant  its  rejection. 
It  is  true  that  the  taxicab  had  no 
headlight,  but  it  does  not  appear 
that  there  was  any  causal  connec- 
tion between  the  absence  of  the 
headlight  and  the  collision  which 
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caused  the  injury  that  is  the  sub- 
ject of  this  suit. 
The  taxicab  had  side 
lights,  which  were 
visible  for  more 
than  a  square,  and 
fact  •  seen  by  Carlton's 
There  was  abundant 
evidence  that  both  chauffeurs  were 
guilty  of  negligence.  There  is  evi- 
dence that  Carlton's  chauffeur  made 
a  short  turn,  though  he  denies  it; 
there  is  evidence  that  the  taxicab 
was  running  at  a  high  rate  of  speed, 
which  also  is  denied;  but  the  jury 
by  their  verdict  have  concluded 
both  those  controversies.  It  would 
have  availed  the  plaintiff  in  error 
Carlton  nothing  to  have  added  to 
the  proof  of  the  taxicab's  negligence. 
It  would  in  no  degree  have  con- 
doned or  diminished  his  own  negli- 
gence; so  that  we 
think  the  court  was 
fully  justified  in  re- 
fusing the  instruction  asked  for. 
We  are  of  opinion,  therefore,  that 
no  error  was  committed  as  to  the 
instructions. 

Upon  the  motion  to  set  aside  the 


—eomparatlTe 
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effect. 
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verdict  as  contrary  to  the  evidence 
there  is  testimony  strongly  tending 
to  prove  negligence  on  the  part  of 
both  the  chauffeurs.  The  plaintiff 
in  the  court  below,  indeed,  seems  to 
have  had  an  easy  task.  The  Rich- 
mond Transfer  Company  established 
the  guilt  of  Carlton's  chauffeur,  and 
Carlton,  on  the  other  hand,  if  his 
witnesses  are  to  be  believed,  over- 
whelmed   the    Transfer    Company 

with     proof     of     its    Trlal-Jnry- 

derelictions.        The  credibility  of 
credibility    of    the  ^^""•^••*»- 
witnesses  is  for  the  jury,  and  not  for 
the  court. 

Upon  the  whole;,  case,  we  ar^  of 
opinion  that  there  is  no  ei:ror,  and 
that  the  judgment  should  be  af- 
firmed. 

Affirmed. 

NOTE. 

4 

The  duty  and  liablity  of  carriers  of 
passengers  for  hire  by  automobile  is 
the  subject  of  the  annotation  begin- 
ning on  page  1499,  post,  subdivision 
II.  of  that  note  being  devoted  to  taxi- 
cabs. 


DANTZLER  SHIPBUILDING  &  DRY  DOCK  COMPANY,  Appt, 

V. 

MRS.  J.  W.  HURLEY  et  al. 

Missisaippi  Supreme  Court   (In  Banc)  — March  81,  1919, 

(119  Miss.  473,  81  So.  163.) 

Carrier  -—  automobile  truck  —  stopping  place. 

1.  One  contracting  to  transport  passengers  by  automobile  truck  does 
not  breach  his  contract  by  failing  to  stop  to  let  them  alight  directly  opposite 
the  gate  leading  to  their  residence. 

[See  note  on  this  question  beginning  on  page  1499.] 

Proximate  cause  —  injury  to  passen-     Carrier  —  negligence  —  failure     to 


ger  on  automobile  truck. 

2.  The  proximate  cause. of  the  death 
of  a  passenger  on  an  automobile  truck, 
who,  in  attempting  to  alight  from  the 
truck  as  it  was  passing  his  gate,  fell 
under  the  wheels  and  was  killed,  is  his 
act  ill  leaving  the  moving  truck  which 
was  slowing  down  to  stop,  and  not  the 
failure  of  the  driver  to  stop  directly  in 
front  of  his  gate. 

[See  22  R.  C.  L.  186.] 


stop  automobile  truck. 

3.  The  driver  of  a  passenger-carry- 
ing automobile  truck  is  not  negligent 
in  failing  to  stop  his  car  to  set  down  a 
passenger  directly  in  front  of  his  gate, 
as  was  his  custom,  if  he  would  have 
brought  the  car  to  a  stop  within  a  few 
yards  beyond  the  gate. 

[See  4  R.  C.  L.  1241.] 


(Ethridge  and  Holden,  JJ.,  dissent.) 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Jackson 
County  (Neville,  J.)  in  favor  of  plaintiffs  in  a  suit  brought  to  recover 
damages  for  the  alleged  negligent  killing  of  the  husband  and  father  of 
plaintiffs.    Reversed.  , 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  White  &  Ford,  for  appel-     say,  120  C.  C.  A.  166,  201  Fed.  836,  233 


lant: 

Deceased  was  not  a  passenger. 

Bowles  V.  Indiana  R.  Co.  27  Ind.  App. 
672,  87  Am.  St  Rep.  279,  62  N.  E.  94; 
lonnone  v.  New  York,  N.  H.  &  H.  R. 
Co.  21  R.  I.  452,  46  L.R.A.  730,  79  Am. 
St.  Rep.  812,  44  Atl.  592,  7  Am.  Neg. 
Rep.  163;  Louisville  &  N.  R.  Co.  v. 
Stuber,  54  L.R.A.  696,  48  C.  C.  A.  149, 
108  Fed.  934 ;  McGuirk  v.  Shattuck,  160 
Mass.  45,  39  Am.  St.  Rep.  454,  35  N. 
E.  110;  Vick  v.  New  York  C.  &  H.  R.  R. 
Co.  95  N.  Y.  267,  47  Am.  St.  Rep.  36; 
Toledo,  W.  &  W.  R.  Co.  v.  Durkin,  76 
111.  395;  Abend  v.  Terre  Haute  &  I.  R. 
Co.  Ill  111.  202,  53  Am.  St.  Rep,  616, 
11  Am.  Neg.  Cas.  421 ;  Seaver  v.  Boston 
&  M.  R.  Co.  14  Gray,  466. 

Hurley  was  clearly  the  fellow  servant 
of  the  driver,  John  Seymour,  and  de- 
fendant was  not  liable  for  his  negli- 
gence. 

McMaster  v.  Illinois  C.  R.  Co.  65 
Miss.  264,  7  Am.  St.  Rep.  653,  4  So.  59 ; 
New  Orleans  &  G.  N.  R.  Co.  v.  Hughes, 
49  Miss.  258;  Memphis  &  C.  R.  Co.  v. 
Thomas,  51  Miss.  637 ;  Louisville,  N.  0. 
&  T.  R.  Co.  V.  Petty,  67  Miss.  255,  19 
Am.  St.  Rep.  304,  7  So.  351;  Lagrone 
V.  Mobile  &  0.  R.  Co.  67  Miss.  592,  7 
So.  432;  Millsaps  v.  Louisville  N.  0.  & 
T.  R.  Co.  69  Miss.  423,  13  So.  696 ;  Illi- 
nois C.  R.  Co.  V.  Jones,  —  Miss.  — ,  16 
So.  300 ;  Illinois  C.  R.  Co.  v.  Bishop,  76 
Miss,  758,  25  So.  867 ;  Bradford  Constr. 
Co.  v.  Heflin,  88  Miss.  314,  12  L.R.A. 
(N.S.)  1040,  42  So.  174,  8  Ann.  Cas. 
1077. 

Defendant  was  not  responsible  for  in- 
juries to  Hurley  resulting  from  his  own 
gross  negligence  in  jumping  off  the 
truck  while  in  motion. 

Bardwell  v.  Mobile  &  0.  R.  Co.  63 
Miss.  574,  56  Am.  Rep.  842;  Collins  v. 
Southern  R.  Co.  89  Miss.  375,  42  So. 
167;  Natchez,  C.  &  M.  R.  Co.  v.  Lam- 
bert, 99  Miss.  310,  37  L.R.A.(N.S.)  264, 
54  So.  836;  New  Orleans,  J.  &  G.  N. 
R.  Co.  V.  Statham.  42  Miss.  607,  97  Am. 
Dec.  478. 

Messrs.  Mize  &  Mize  and  S.  C. 
Broom,  for  appellees : 

If  the  defendant  was  guilty  of  any 
negligence  that  contributed  to  the  in- 
jury of  Hurley,  then  the  defendant  is 
liable. 

Grand  Trunk  Western  R.  Co.  v.  Lind- 


U.  S.  42,  58  L.  ed.  838,  34  Sup.  Ct.  Rep. 
581,  Ann.  Cas.  1914C,  168;  Smith  v. 
Atlantic  Coast  Line  R.  Co.  127  C.  C.  A. 
811,  210  Fed.  761;  Louisville  &  N.  R. 
Co.  V.  Wene,  121  C.  C.  A.  245,  202  Fed. 
887;  Spokane  &  I.  E.  R.  Co.  v.  Camp- 
bell, 133  C.  C.  A.  370,  217  Fed.  518; 
Illinois  C.  R.  Co.  v.  Skaggs,  240  U.  S. 
66,  60  L.  ed.  528,  36  Sup.  Ct.  Rep.  249 : 
O'Connor  v.  Chicago,  M.  &  St.  P.  R.  Co. 
163  Wis.  653,  158  N.  W.  344;  Ragland 
V.  Native  Lumber  Co.  117  Miss.  602. 
78  So.  542. 

Defendant's  act  in  dragging  the  de- 
ceased after  he  was  caught  by  the  truck, 
and  rolling  the  truck  upon  him,  was 
negligence. 

Stevens  v.  Yazoo  &  M.  Valley  R.  Co. 
81  Miss.  206,  32  So.  311;  Bell  v.  South- 
ern R.  Co.  87  Miss.  234,  30  So.  821. 

Cooky  J.,  delivered  the  opinion  of 
the  court : 

Mrs.  J.  W.  Hurley  and  her  chil- 
dren brought  this  suit  against  the 
appellant  for  the  alleged  negligent 
killing  of  the  husband  of  Mrs.  Hur- 
ley and  the  father  of  her  children. 
The  shipbuilding  company  was  en- 
gaged in  the  business  of  shipbuild- 
ing, and  its  plant  was  located  at 
Pascagoula.  Numerous  workmen 
were  employed  by  this  company, 
and  Mr.  Hurley,  the  deceased,  was 
one  of  the  number.  Mr.  Hurley  and 
a  number  of  the  other  employees 
made  their  homes  in  Moss  Point,  a 
near-by  town.  An  arrangement  was 
niade  whereby  the  company  fur- 
nished an  automobile  truck  and 
driver  to  and  from  their  homes. 

The  plaintiffs  alleged,  and  for  the 
purposes  of  this  opinion  we  will  as- 
sume, that  the  evidence  tends  to 
prove  that  they  paid  a  small  stipend 
to  the  company  for  this  service,  thus 
assuming  that  the  company  thereby 
became  a  carrier  for  hire.  It  was 
also  alleged  that  the  driver  was  reck- 
less ;  but  as  the  facts  of  this  case  do 
not  show,  or  tend  to  show,  that  the 
injury  and  death  of  Mr.  Hurley  were 
caused  by  any  reckless  conduct  of 
the  driver,  this  averment  of  the  dec- 
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laration  will  not  influence  our  con- 
clusions. 

Taking  the  record  as  a  whole, 
there  is  very  little  conflict  in  the 
evidence  about  the  deplorable  acci- 
dent which  robbed  the  wife  of  a 
husband  and  the  children  of  a  fath- 
er: On  the  date  of  the  injury  to 
Mr.  Huriey,  Mr.  Hurley  and  a  num- 
ber of  other  employees  were  pas- 
sengers upon  the  truck,  having 
boarded  the  truck  at  the  shipyard  to 
be  transported  to  their  several 
homes  in  Moss  Point.  When  the 
truck  reached  the  boarding  house  of 
Mr.  Hurley,  and  while  it  was  run- 
ning at  a  speed  of  not  less  than  3 
miles  per  hour,  Mr.  Hurley  jumped 
off  the  truck,  and,  losing  his  bal- 
ance, he  fell  under  the  wheels  of  the 
machine,  receiving  injuries  which 
caused  his  death. 

We  can  find  no  evidence  in  the 
record  that  the  driver  was  not  going 
to  stop  at  all.  At  the  most,  it  may 
be  inferred  that  the  driver  did  not 
stop  in  front  of  the  gate,  and  that 
he  did  not  intend  to  stop  exactly  in 
front  of  the  gate.  It  is  also  shown 
that  the  body  of  Mr.  Hurley  was 
dragged  about  15  feet  before  the 
truck  was  stopped  and  backed  off  of 
him.  It  will  never  be  known  why 
Mr.  Hurley  jumped  from  the  mov- 
ing truck.  It  is,  however^  assumed 
by  the  attorneys  for  the  plaintiff 
that  he  jumped  because  he  saw  or 
believed  that  the  truck  would  not 
stop  just  opposite  his  gate. 

We  are  unable  to  appreciate  the  ar- 
gument that  it  would  be  a  breach  of 

the  contract  of  car- 
aSrom^ue  riage  for  the  driv- 

!««»»;;;«.  »im«*      er  to  have   passed 

feet  or  yards,  as  it  was  shown  that 
anywhere  near  this  gate  there  were 
no  impediments  or  inconveniences 
in  the  way  of  his  getting  into  his 
home.  As  we  read  the  record,  it 
conclusively  appears  that  the  driver 
had  shifted  his  gear,  and  would 
probably  have  brought  his*  car  to  a 
stop  within  a  half  dozen  yards  of 
the  gate.  Assuming,  however,  that 
the  driver  should  have  stopped  his 
car  immediately  in  front  of  the  gate, 

4  A.L.R.— 94. 


and  that  he  did  not  do  so,  we  must 
nevertheless   reach   the   conclusion 
that   the    efficient    and    proximate 
cause  of  the  injury 
was   the   voluntary  ^IZii^X^L^^ 

-    __         __       -    "^     cause— injury 
act    of    Mr.     Hurley    to  paaaen«cr 

himself.    There  can  ?"n".*''"**'"'' 
be     no     reasonable 
doubt   that,   had    Mr.    Hurley    re- 
mained on  the  truck  for  a  few  sec- 
onds more,  he  would  to-day  be  liv- 
ing, barring  other  causes  of  death. 

Again,  we  are  unable  to  appreci- 
ate the  validity  of  the  argument  that 
the  truck  was  negligently  operated. 
If  we  assume  that  it  Was  the  custom 
to  stop  the  car  precisely  opposite  the 
gate,  and  that  in  this  instance  the 
driver  neglected  to 
toe  the  mark,   but  SfJTJSnce- 

was  going  15  or  20    failure  <o  stop 

yards  beyond  the  fr^uc"*"*"* 
gate,  this  could  not 
be  classified  as  negligence.  We  think 
the  following  cases  are  all  authority 
for  the  conclusions  we  have  reached, 
viz.:  Bardwell  v.  Mobile  &  O.  R. 
Co.  63  Miss.  574,  56  Am,  Rep.  842 ; 
Collins  V.  Southern  R.  Co.  89  Miss. 
375,  42  So.  167 ;  Natchez,  C.  &  M.  R. 
Co.  V.  Lambert,  99  Miss.  310,  37 
L.R.A.(N.S.)  264,  54  So.  836;  New 
Orleans  J.  &  G.  N.  R.  Co.  v.  Statham, 
42  Miss.  607,  97  Am.  Dec.  478. 

The  charge  of  negligence  was  not 
sustained.  If  it  could  be  said  that 
the  driver  was  negligent,  the  plain- 
tiff is  still  without  remedy,  because 
the  alleged  negligence  was  not  the 
efficient  or  proximate  cause  of  the 
injury.  Taking  this  view  of  the 
case,  the  judgment  of  the  trial  court 
will  be  reversed,  and  the  cause  dis- 
missed. 

Ethridge,  J.,  dissenting: 

I  dissent  from  the  holding  of  the 
majority  that  the  appellant  was  en- 
titled to  a  peremptory  instruction. 
The  majority  opinion  holds  that  the 
Dantzler  Shipbuilding  &  Dry  Docks 
Company  was  a  carrier  of  passen- 
gers in  this  case,  at  least  for  the 
purpose  of  the  opinion,  and  I  think 
this  holding  is  sound  and  well  sup- 
ported both  on  the  facts  and  on  the 
authorities. 

The  decisions  relied  on  in  the  ma- 
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jority  opinion  are  not  applicable  to 
this  case  for  several  reasons,  the 
principal  one  being  that  contribu- 
tory negligence  as  a  defense  to  an 
action  based  on  negligence  for  per- 
sonal injuries  is  no  longer  a  de- 
fense to  the  action,  but  merely  goes 
to  the  mitigation  of  damages.  Chap- 
ter 135,  Laws  of  1910  (which  be- 
came effective  April  16,  1910),  is 
also  set  out  in  Hemingway's  Code,  §§ 
502  and  503,  which  sections,  as  they 
appear  in  Hemingway's  Code,  read 
as  follows : 

"502.  Contributory  Negligence  No 
Bar  to  Recovery  of  Damages— Jury 
may  Diminish  Damages. — 1.  In  all 
actions  hereafter  brought  for  per- 
sonal injuries  or  where  such  inju- 
ries have  resulted  in  death,  the  fact 
that  the  person  injured  may  have 
been  guilty  of  contributory  negli- 
gence shall  not  bar  a  recovery,  but 
damages  sh^ll  be  diminished  by  the 
jury  in  proportion  to  the  amount  of 
negligence  attributable  to  the  per- 
son injured.  Laws  1910,  chap.  135. 
In  effect  J^pril  16,  1910. 

"503.  Negligence — Question  for 
Jury. — 2.  All  questions  of  negli- 
gence and  contributory  negligence 
shall  be  for  the  jury  to  determine. 
Laws  1910,  chap.  135.  In  effect 
April  16,  1910." 

This  statute  was  not  in  force  at 
the  time  the  cases  arose,  cited  in  the 
majority  opinion.  It  will  be  neces- 
sary, before  going  into  the  authori- 
ties, to  refer  more  at  length  to  the 
facts  contained  in  the  record  than 
is  contained  in  the  statement  in  the 
majority  opinion. 

J.  W.  Hurley,  the  husband  of  ap- 
pellee Mrs.  J.  W.  Hurley,  and  the 
father  of  the  other  plaintiffs,  was  be- 
ing transported  from  the  shipbuild- 
ing plant  of  the  appellant  to  his 
boarding  house  in  a  motor  truck 
owned  and  operated  by  the  appel- 
lant. When  the  truck  reached  the 
proper  place  for  it  to  stop  for  pas- 
sengers to  disembark,  it  was  run- 
ning at  a  rate  estimated  at  from  2  to 
4  miles  per  hour;  some  of  the  wit- 
nesses testifying  it  was  running  at 
the  rate  of  4  miles  an  hour,  and  had 
not  stopped.    There  were  five  pas- 


sengers to  stop  at  this  place.  When 
the  truck  got  even  with  the  waHc 
leading  to  the  boarding  house,  these 
passengers  began  to  jump  off;  Hur- 
ley being  one  of  them  that  disem- 
barked. He  fell,  and  was  thrown 
under  the  truck,  and  was  dragged 
about  15  feet,  being  under  one  of  the 
wheels  of  the  truck,  and  was  so  in- 
jured that  he  died  in  about  five  days 
thereafter.  When  Hurley  fell,  he 
holloed  to  the  driver,  and  the  driver 
then  undertook  to  stop  the  truck,  but 
could  not  bring  it  to  a  stop,  accord- 
ing to  some  of  the  witnesses,  until 
he  had  gone  a  distance  of  about  15 
feet.  During  this  distance  between 
the  fall  and  the  stopping  of  the 
truck.  Hurley  made  a  desperate  ef- 
fort to  hold  himself  in  a  position  to 
keep  the  truck  from  crushing  him. 

According  to  the  testimony  of 
plaintiffs,  a  charge  of  20  cents  per 
week  was  charged  Hurley  and  tiie 
other  passengers  for  riding  on  the 
truck  from  the  plant  to  the  boarding 
house.  According  to  some  of  the 
witnesses  for  the  plaintiffs,  the  driv- 
er of  the  truck  was  a  reckless  driver, 
and  was  running  too  fast  with  a 
load  of  passengers.  According  to 
the  testimony  of  the  plaintiffs  and 
of  the  driver  of  the  truck,  it  was  the 
duty  of  the  driver  of  the  truck  to 
stop  in  front  of  the  boarding  house, 
and  take  on  and  set  down  the  pas- 
sengers. The  truck  was  not  under 
such  control  at  the  time  the  deceased 
fell  under  it  as  to  bring  it  to  a 
prompt  stop. 

Hurley  had  an  expectancy  of  more 
than  twenty  years,  and  the  expec- 
tancy of  his  wife  and  children  all  ex- 
ceeded that  length  of  time.  He 
was  earning  65  cents  per  hour  and 
worked  about  eleven  hours  per  day, 
according  to  the  testimony.  The 
amount  that  Hurley  would  have 
earned  during  his  expectancy  at  the 
rate  of  wages  he  was  receiving 
would  very  largely  exceed  the 
amount  of  the  verdict. 

The  ^ature  of  Hurley's,  employ- 
ment and  contract  was  that  he  was 
out  of  the  control  of  appellant  when 
he  checked  out  each  day  at  the  plant 
After  being  so  checked  out,  he  usual- 
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ly  caught  the  motor  truck  outside 
the  building,  and  did  so  on  the  oc- 
casion of  this  injury. 

The  appellant  pleaded  contribu- 
tory negligence,  and  introduced  evi- 
dence tending  to  prove  contributory 
negligence  on  the  part  of  the  de- 
ceased, and  procured  instructions  on 
the  duty  of  the  jury,  if  it  found  that 
the  deceased  was  guilty  of  contrib- 
utory negligence,  to  reduce  the  dam- 
ages in  the  proportion  that  the  con- 
tributory negligence  of  the  deceased 
bore  to  the  negligence  of  the  appel- 
lant.   The  verdict  was  for  $5,000. 

The  opinion  of  the  majority  hav- 
ing established  the  relation  of  car- 
rier and  passenger  between  the  ap- 
pellant and  the  deceased,  the  duties 
of  carrier  would  fall  within  the  line 
of  authorities  in  this  state  which 
have  repeatedly  held  that  it-was  the 
duty  of  the  carrier  to  stop  its  vehi- 
cles a  sufficient  length  of  time  for  a 
passenger  to  alight  in  safety,  and 
that  a  breach  of  this  duty  constitut- 
ed a  tort,  and  that  the  damages  are 
measured  according  to  the  rules  of 
law  governing  that  class  of  actions. 
Heim  v.  M'Caughan,  32  Miss,  17, 
66  Am.  Dec.  588 ;  New  Orleans,  J.  & 
G.  R.  Co.  V.  Hurst,  36  Miss.  660,  74 
Am.  Dec.  785 ;  Memphis  &  C.  R.  Co. 
V.  Whitfield,  44  Miss.  466,  7  Am. 
Rep.  699,  4  Am.  Neg.  Cas.  268. 

In  the  last  case  cited  it  was  held 
that  a  passenger  who  has  been  in- 
jured by  the  negligence  of  the -com- 
pany's servants  is  entitled  to  full 
compensation  for  his  injury.  It  was 
also  held  in  this  case  that,  where 
the  gist  of  the  action  is  negligence, 
the  question  of  whether  defendant 
had  been  negligent,  so  as  to  subject 
him  to  liability,  and  whether  the 
plaintiff  had  been  negligent,  so  as  to 
exempt  the  defendant  from  liability, 
is  one  of  fact  for  the  jury,  under  the 
instructions  of  the  court  as  to  the 
applicable  principles  of  law.  This 
case,  of  course,  was  decided  before 
the  Contributory  Negligence  Stat- 
ute was  enacted,  and  even  before  its 
enactment,  under  this  authority,  the 
juiy  were  authorized  to  determine 
the  question  in  this  case  as  it  did  in 


favor  of  the  plaintiff  from  the  facts 
of  the  case. 

In  the  case  of  Yazoo  &  M.  Valley 
R.  Co.  V.  Hardie,  106  Miss.  436,  64 
So.  1,  4  N.  C.  C.  A.  664,  this  court 
held  that,  where  a  passenger  was, 
by  the  negligence  of  the  railroad  em- 
ployees, carried  beyond  her  point  of 
destination,  and  on  being  returned 
to  this  point,  some  three  hours  la- 
ter, had  to  go  through  a  rainstorm  to 
her  home,  and  was  made  sick  there- 
by, the  railroad  company  was  liable 
for  the  injuries  sustained  by  her  on 
her  journey  from  the  railroad  to  her 
home,  and  the  verdict  for  $5,000  for 
such  injuries  was  affirmed  by  this 
court. 

In  Louisville,  N.  0.  &  T.  R.  Co.  v. 
Mask,  64  Miss.  738,  2  So.  360,  this 
court  held  the  carrier  liable  on  a 
similar  state  of  facts. 

In  Humphries  v.  Illinois  C.  R.  Co. 
70  Miss.  453,  12  So.  155,  this  court 
held,*  where  a  railroad  company 
failed  to  stop  its  passenger  train, 
which  as  a  rule  did  not  stop  at  the 
station  of  plaintiff's  residence  in  this 
state,  if  there  was  a  custom  for  the 
train  to  stop  here  for  the  accommo- 
dation of  passengers  holding  a  tick- 
et purchased  from  a  connecting  rail- 
way in  other  states,  that  it  was  the 
duty  of  the  railroad  to  stop  its  fast 
train,  and  to  permit  plaintiff  to  get 
off,  and  that  it  was  error  to  grant  a 
peremptory  instruction  for  the  rail- 
road in  such  case. 

In  the  case  of  Southern  R.  Co.  v. 
Kendrick,  40  Miss.  375,  90  Am.  Dec. 
332,  it  was  held  that  the  obligation 
of  a  common  carrier  as  to  passen- 
gers is  to  allow  sufficient  time  and 
opportunity  at  the  point  of  destina- 
tion to  leave  the  conveyance  by 
which  transported,  and  that  it- was 
the  duty  of  the  carrier  to  have  the 
names  of  the  different  stations  an- 
nounced upon  arrival,  and  to  stop  a 
sufficient  length  of  time  to  allow  pas- 
sengers to  get  off  without  danger  or 
injuiV  to  their  person.  It  was  also 
held  that  in  actions  of  tort  the  jury 
are  vested  exclusively  with  the  pow- 
er to  determine  the  amount  of  dam- 
ages, and  they  in  their  discretion 
are  to  weigh  all  the  circumstances 
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of  the  case  and  to  determine  accord- 
ingly. 

In  the  case  of  Mobile  &  O.  R.  Co. 
V.  McArthur,  43  Miss.  180,  the  pas- 
senger on  a  freight  train,  which  was 
not  regularly,  but  only  occasionally, 
used  to  carry  passengers,  paid  his 
passage  money.  The  train  carried 
him  5  miles  beyond  his  destination, 
and  put  him  off  at  another  station, 
and  he  had  to  walk  back  to  his  des- 
tination. He  had  chronic  rheuma- 
tism and  was  exposed  to  the  weath- 
er. Held,  on  demurrer  to  the  evi- 
dence, that  the  passenger  was  en- 
titled to  recover. 

In  the  case  of  Thompson  v.  New 
Orleans,  J.  &  G.  R.  Co.  50  Miss.  315, 
19  Am.  Rep.  12,  plaintiff  went 
aboard  the  cars,  paid  fare  to  Bogue 
Chitto,  and  the  train  did  not  stop, 
but  ran  past  for  2  miles  to  a  water 
tank.  Thompson  demanded  the 
train  should  return.  The  conductor 
was  courteous  and  polite,  and  sub- 
mitted the  option  to  Thompson  to 
leave  the  train  at  the  tank  or  to  ride 
to  the  next  station  and  return  to 
Bogue  Chitto  free  of  charge. 
Thompson  accepted  the  latter  alter- 
native and  returned  to  the  station, 
but  the  train  went  beyond  the  sta- 
tion, and  landed  him  150  yards  be- 
yond, and  he  voluntarily  jumped  off 
without  injury.  On  the  trial  coun- 
sel for  the  defendant  demurred  to 
the  testimony,  and  the  trial  court 
sustained  the  demurrer,  and  this 
court  held  that  it  was  error;  that 
the  right  of  action  was  complete, 
even  though  no  personal  injury  was 
sustained.  At  page  318  of  50  Miss., 
in  the  opinion,  the  court  said:  "It 
is  insisted,  in  behalf  of  the  plaintiff 
in  error,  that  upon  the  facts  the 
right  of  action  is  absolute  and  com- 
plete ;  and  counsel  press  the  distinc- 
tion between  this  right  and  the 
amount  of  damages  which  may  be 
assessed  by  the  jury.  On  the  other 
hand,  it  is  urged  that  this  is,  on  its 
face,  a  speculative  prosecution,  and 
ought  not  to  be  sustained  by  the 
courts." 

The  court  cited  Heirn  v.  M'Caugh- 
an,  32  Miss.  17,  66  Am.  Dec.  588, 
supra,  and  then  said :    "Thompson, 


in  the  case  at  bar,  makes  no  com- 
plaint of  mental  or  bodily  suffering, 
nor  of  danger  from  exposure  to  the 
weather  or  otherwise/' 

The  court  then  discussed  previous 
cases  and  concluded  the  ofunion  at 
page  320  of  50  Miss.,  in  the  follow- 
ing language :  "Updn  the  evidence^ 
the  plaintiff  acquired  a  technical 
right  of  recovery,  but  the  Irale  as  to 
punitive  damages  does  not  apply. 
Hence,  although  the  damages  are 
only  nominal,  nevertheless  the  cause 
of  action  ought  to  have  been  sus- 
tained, and  a  writ  of  inquiry  award- 
ed, to  be  executed  under  the  appro- 
priate directions  of  the  court  in 
such  a  case,  as  to  which,  vide  2  Redf . 
Railways,  220  et  seq. ;  2  Shearm.  & 
Redf.  Neg.  646  et  seq. ;  Sedgw.  Dam- 
ages, 90,  128,  note,  413,  note,  665, 
note."  ' 

I  submit  that  this  authority  is  a 
parallel  authority  with  the  case 
here,  with  the  single  difference  that 
Thompson  was  not  injured,  while  in 
the  present  case  the  man  was  in- 
jured to  such  an  extent  that  he  suf- 
fered intensely  for  five  days,  and 
then  died. 

In  White  v.  Illinois  C.  R.  Co.  97 
Miss.  91,  55  So.  593,  this  court, 
speaking  through  Judge  Anderson, 
at  page  99  of  the  Mississippi  Report 
of  this  case,  defined  the  duty  which 
the  carrier  owed  to  the  passenger  at 
common  law  as  follows:  "Accord- 
ing to  the  common  law  the  carrier 
owes  the  passenger  the  utmost  de- 
gree of  care  for  his  safety,  regard- 
less of  the  character  of  the  car  or 
train  on  which  he  is  being  carried. 
There  is  no  distinction  in  this  re- 
spect between  freight  trains  and 
regular  passenger  trains,  provided 
such  freight  trains  aire  used  for  the 
carriage  of  passengers.  At  com- 
mon law  there  is  only  one  class  of 
trains  in  the  operation  of  which  the 
carrier  is  relieved  from  the  exercise 
of  the  utmost  degree  of  care  for  the 
safety  of  persons  traveling  on  such 
trains,  and  that  is  those  trains  which 
are  not  intended  for  and  which  do 
not  carry  passengers." 

In  Dorrah  v.  Illinois  C.  R.  Co.  65 
Miss.  14,  7  Am.  St.  Rep.  629,  3  So. 
36,  this  court  held  that  a  railroad 
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company  is  liable  to  a  passenger  for 
actual  damages  for  failing  to  an- 
nounce or  give  notice  in  some  way 
of  the  station,  and  to  stop  its  trains 
long  enough  for  him  to  get  off  with 
safetv 

In  Georgia  P.  H.  Co.  v.  West,  66 
Miss.  310,  6  So.  207, 4  Am.  Neg.  Gas. 
298,  this  court  held  that  ordinarily 
the  employees  in  charge  of  the  train 
do  not  owe  the  duty  to  a  passenger 
on  board  to  stay  longer  than  for 
them  to  sufficiently  and  safely  and 
conveniently  get  off ;  but  even  after 
the  usual  stop  it  is  negligent  for 
them  to  start  the  train  if  they  know, 
or  have  reason  to  believe,  that  a 
passenger  in  the  act  of  alighting,  or 
that  the  passenger  intending  to 
alight,  from  age  or  infirmity  re- 
quires a  longer  time  than  usual  to 
alight.  It  was  also  held  in  this  case 
that  the  court  properly  refused  to 
instruct  that  it  was  contributory 
negligence  per  se  for  a  passenger  to 
alight  from  a  train  on  the  platform 
of  the  station  if  the  train  is.  in  mo- 
tion, where  the  only  evidence  of  the 
train's  failure  to  stop  is  that  it  was 
barely  moving,  and  this  is  coupled 
with  the  statement  that  the  passen- 
ger was  being  assisted  to  alight  by 
an  employee  in  charge  of  the  train. 
The  instruction  refused  in  that  case 
read  as  follows :  "(8)  The  court  in- 
structs the  jury  that,  if  they  believe 
from  the  evidence  that  plaintiff  at- 
tempted to  get  off  the  train  of  de- 
fendant onto  the  platform  at  Bur- 
dette  while  the  train  was  in  motion, 
then  the  plaintiff's  own  negligence 
contributed  to  occasion  her  falling, 
and  they  will  find  for  the  defend- 
ant." 

In  Chicago,  St.  L.  &  N.  O.  R.  Co. 
V.  Scurr,  59  Miss.  456,  42  Am.  Rep. 
373,  this  court  laid  down  the  rule 
of  the  degree  of  responsibility  as 
follows:  "Common  carriers  are 
subjected  by  law  to  a  degree  of  re- 
sponsibility unknown  to  other  call- 
ings, but  the  measure  of  damages 
for  nonperformance  of  their  duties 
is  the  same  as  in  other  pursuits,  to 
wit,  compensation  for  carelessness 
or  thoughtlessness,  and  exemplary 


punishment  for  recklessness,  wilful- 
ness, or  insult." 

This  has  been  cited  with  approval 
in  a  large  number  of  cases  in  this 
court.  See  authorities  cited  in  the 
second  syllabus  of  the  reprint  Mis- 
sissippi Reports. 

In  King  v.  Yazoo  &  M.  Valley  R. 
Go.  87  Miss.  270,  39  So.  810,  this 
court  held  that  a^  passenger,  by 
alighting  from  a  slowly  moving  rail- 
road train,  is  not,  under  all  circum- 
stances, guilty  of  such  contributory 
negligence  per  se.  as  will  preclude 
him  from  recovering  from  the  rail- 
road company  for  injuries. 

The  degree  of  caVe  required  and 
liability  as  to  passengers  boarding 
or  alighting  from  vehicles  is  stated 
in  10  C.  J.  p.  924,  §  1348,  as  follows : 
"The  carrier  is  bound  to  exercise 
care  in  securing  the  safety  of  the 
passenger  while  boarding  and  alight- 
ing from  its  cars  or  other  convey- 
ances, and  the  degree  of  care  re- 
quired in  the  discharge  of  this  duty 
is  the  highest  cHire,  or  the  care  which 
a  very  prudent  person  would  use 
under  the  circumstances;  that  is, 
that  high  degree  of  care  which  is 
required  with  reference  to  the  trans- 
portation of  passengers.  And 
where  a  carrier  misleads  a  passen- 
ger with  reference  to  the  time,  the 
place,  and  the  safety  of  boarding  or 
alighting,  it  is  liable  for  the  injuries 
sustained ;  but  the  carrier  is  not  an 
insurer  of  the  passenger's  safety  in 
this  regard,  and  if  the  carrier, 
through  its  agents  and  employees, 
uses  proper  care  for  the  safety  and 
protection  of  a  boarding  or  an 
alighting  passenger,  it  is  not  liable 
for  injuries  that  he  may  sustain 
while  getting  on  or  leaving  the  car, 
particularly  where  he  does  so  by 
an  unusual  mode  of  ingress  or 
egress,  nor  is  it  liable  for  injuries 
received  by  him  after  it  has  per- 
formed its  duty,  and  he  has  safely 
left  the  car." 

In  10  C.  J.  at  page  843,  §  1283,  the 
rule  is  laid  down  that,  in  case  of  the 
breach  by  the  carrier  of  its  duty  or 
contract  to  transport  a  passenger, 
the  latter  ordinarily  has  a  choice  of 
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remedies,  and  may  sue  either  in  tort 
or  for  breach  of  the  contract. 

In  10  C.  J.  p.  854,  the  rule  as  to 
the  exercise  of  care  is  stated  as  fol- 
lows :  "Spc.  1295.  2.  Statements  of 
Care  Required,  a.  In  General. — Al- 
though the  classification  of  negli- 
gence by  degrees  has  been  con- 
demned by  high  authority,  various 
forms  of  expression  have  been  used 
to  indicate  the  degree  of  care,  skill, 
and  diligence  which  a  carrier  of 
passengers  must  exercise  in  trans- 
porting a  passenger,  such  as  that  it 
must  exercise  *the  highest  degree  of 
care,  prudence,  and  foresight,'  *the 
greatest  possible  care  and  diligence,* 
'the  utmost  care  and  diligence,'  or 
'extraordinary  care  and  caution.' 
In  the  proper  use  of  the  term,  how- 
ever, 'negligence'  is  simply  the  fail- 
ure to  use  the  amount  of  care,  skill, 
and  diligence  required  by  the  nature 
of  the  undertaking  and  the  circum- 
stances of  the  case,  and  speaking  in 
this  sense  of  the  degree  of  care  re- 
quired of  the  carriei*  of  passengers 
which  has  intrusted  to  it  the  per- 
sonal safety  of  the  passenger,  it  is 
evident  that,  whatever  form  of  ex- 
pression is  used,  the  skill,  care,  and 
diligence  should  be  apportioned  to 
the  nature  and  risk  of  the  under- 
taking, in  view  of  the  nature  of  the 
means  of  conveyance  employed,  and 
sometimes  involves  custom  and 
knowledge,  actual  or  attributable  to 
one  or  the  other  of  the  parties,  al- 
though it  has  been  held  that  the  de- 
gree of  care  required  under  par- 
ticular circumstances  and  condi- 
tions cannot  be  lessened  by  the  car- 
rier's custom  in  regard  to  particular 
acts.  Ordinary  care  imports  all  the 
care  which  the  peculiar  circum- 
stances of  the  place  or  occasion  rea- 
sonably require,  and  this  will  be  in- 
creased or  diminished  as  danger  of 
accident  or  injury  is  increased  or 
diminished.  Therefore,  while  it 
might  be  proper  in  one  sense  to  say 
that  the  care  required  is  that  which 
an  ordinarily  careful  and  prudent 
person  would  exercise  in  such  busi- 
ness, yet,  on  the  other  hand,  the 
nature  of  the  business  requires  the 
use  of  a  very  high  degree  of  care. 


prudence,  and  foresight,  and  it 
would  be  misleading  to  say  that 
ordinary  and  reasonable  care  was 
sufficient  to  relieve  the  carrier  from 
the  charge  of  negligence,  although  it 
has  been  held  that,  in  view  of  the 
modern  tendency  .to  refuse  to  recog- 
nize degrees  of  negligence,  the  care 
required  of  the  carrier  may  be  ex- 
pressed by  the  terms  'due  care,'  'rea- 
sonable care,'  or  'ordinary  care,'  par- 
ticularly in  regard  to  dangers  which 
are  not  usually  incident  to  the  mode 
of  conveyance  used.  A  railroad 
company  owes  to  a  passenger  a  dif- 
ferent and  a  higher  degree  of  care 
than  to  mere  trespassers  or  stran- 
gers, or  to  travelers  at  highway 
crossings,  or  to  one  of  its  servants." 

In  6  Cyc.  585,  it  is  stated  that 
where  a  ticket  is  sold  on  a  particular 
train  for  a  specified  destination,  or 
a  passenger  on  a  train  paid  the  con- 
ductor for  transportation  to  a  speci- 
fied destination,  the  carrier  is  under 
obligation  to  stop  the  train  at  that 
point  to  allow  the  passenger  to 
alight,  and  a  refusal  to  carry  him  on 
that  train  to  such  destination  will 
be  a  breach  of  the  contract. 

At  page  586,  6  Cyc,  heading, 
"Duty  to  Stop  Train  at  Platform," 
it  is  said :  "The  carrier  should  stop 
the  train  at  the  usual  platform  for 
discharging  passengers  at  the  place 
of  destination,  and  cannot  require 
the  passenger  to  alight  at  an  unusual 
or  unsuitable  place.  It  is  also  ob- 
ligatory that  the  train  be  stopped 
for  a  reasonable  length  of  time  to 
allow  passengers,  in  the  exercise  of 
due  diligence,  to  get  off  without  dan- 
ger." 

In  6  Cyc.  594,  heading,  "Liability 
as  Affected  by  Means  of  Transporta- 
tion," it  is  said:  "So  large  a  pro- 
portion of  the  transportation  of  pas- 
sengers is  by  means  of  railroads 
operated  by  steam  that  the  general 
rules  of  liability,  as  developed  in  the 
decided  cases,  have  reference  to  such 
carriage,  and  no  particular  discus- 
sion of  the  cases,  further  than  that 
given  in  the  preceding  paragraphs. 
is  necessary.  Undoubtedly  the  same 
rules  govern  the  liability  of  carriers 
operating  steam  vessels.    In  the  op- 
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eration  of  freight  trains,  however, 
somewhat  greater  peril  is  involved 
to  passengers  riding  thereon  than  is 
involved  in  the  operation  of  pas- 
senger trains.  Nevertheless,  the 
rule  of  liability,  that  is,  the  require- 
ment as  to  the  exercise  of  a  high 
degree  of  care  and  foresight,  is  the 
same.  The  passenger,  by  assum- 
ing to  ride  by  this  means  of  convey- 
ance, does  not  relieve  the  carrier 
from  the  obligation  to  exercise  igreat 
care  for  his  safety." 

In  6  Cyc.  p.  595,  heading  "Stage- 
coaches," it  is  said :  "The  principles 
governing  the  liability  of  passenger 
carriers  seem  first  to  have  been  laid 
down  in  stagecoaches  cases,  and  it 
was  early  settled  that  the  owner  of 
a  stagecoach  is  not  an  insurer  of  the 
safely  of  his  passengers,  and  is  lia- 
ble only  in  case  of  negligence.  But 
the  carrier  by  stagecoach  is  bound 
to  exercise  l}ie  greatest  care  and 
diligence,  and  is  liable  for  the  slight- 
est negligence  of  himself  or  his  serv- 
ants." 

In  Alabama  &  V.  R.  Co.  v.  Hanes, 
69  Miss.  160,  13  So.  246,  this  court 
laid  down  the  rule  that,  where  the 
declaration  contains  no  specifica- 
tion of  the  nature  and  kind  of  dam- 
age claimed,  the  rule  that  only  such 
as  actually  and  proximately  arise 
out  of  the  act  complained  of  can  be 
recovered  does  not  apply  in  actions 
for  tort. 

In  New  Orleans,  J.  &  G.  N.  R.  Co. 
V.  Allbritton,  38  Miss.  242,  75  Am. 
Dec.  98,  it  is  held  that  a  railroad 
company  impliedly  warrants  that  its 
engineers  and  other  employees  are 
possessed  of  due  skill,  are  competent 
and  faithful,  and  the  railroad  com- 
pany is  liable  under  all  circum- 
stances for  injuries  caused  by  their 
negligence. 

In  Toler  v.  Yazoo  &  M.  Valley  R. 
Co.  —  Miss.  — ,  31-  So.  788,  a  case 
where  the  plaintiff's  testimony 
showed  that  she  went  immediately 
to  the  step  of  the  car  when  the  sta- 
tion was '  announced,  and  it  being 
dropped,  and  she  thinking  the  train 
had  stopped,  got  off,  and  was  i]>- 
jured,  the  train  being  in  motion,  the 
testimony  that  thereafter  the  train 


was  again  stopped  by  the  ringing  of 
the  bell  to  let  off  other  passengers, 
presented  a  case  for  the  jury  as  to 
the  negligence  of  stopping  too  short 
a  time. 

In  the  case  of  Fore  v.  Alabama  & 
V,  R.  Co.  87  Miss.  211,  39  So.  493, 
690,  this  court  held  that  a  circuit 
judge  may  grant-  a  new  trial  if  the 
verdict  be  against  the  weight  of  the 
evidence,  but  is  warranted  in  grant- 
ing .either  party  a  peremptory  in- 
struction only  when  the  evidence  is 
favorable  to  either  party,  conceding 
it  to  be  true,  discloses  no  legal  right 
in  him,  or  fails  to  maintain  the  issue 
in  his  favor. 

Under  the  facts  in  the  present 
case  there  was  ample  evidence  to 
warrant  the  jury  in  finding  that  the 
driver  was  careless  and,  indeed,  it 
seems  to  me  that  this  very  careless- 
ness of  the  driver  resulted  in  the 
injury  to  the  deceased.  The  driver 
not  only  failed  to  stop,  but  he  did  not 
have  his  car  under  the  control  that 
it  should  have  been  under  the  cir- 
cumstances. If  the  truck  was  only 
going  3  or  4  miles  per  hour,  and  if 
he  had  had  his  appliances  t)roperly 
adjusted  to*  control  the  car,  it  could 
have  been  stopped  in  much  less  dis- 
tance than  15  feet. 

The  majority  of  the  court  say 
that  the  negligence  of  the  deceased 
in  getting  off  a  moving  car  was  the 
proximate  cause  of  his  death.  In 
my  opinion  the  proximate  cause  of 
his  death  was  being  dragged  and 
crushed  by  the  truck,  which  the  ap- 
pellant negligently  failed  to  stop.  If 
the  car  had  been  stopped,  in  the  dis- 
charge of  the  duty  of  the  appellant 
to  stop  it,  the  injury  would  not  have 
occurred  at  all.  It  was  not  the  fall 
that  killed  the  deceased.  It  was  the 
moving  truck,  being  moved  by  the 
negligence  of  the  appellant.  At 
most,  the  deceased  was  guilty  only 
of  contributory  negligence.  His  fall 
contributed  to  the  injury,  but  was 
not  the  immediate  cause  of  his  in- 
jur^^  The  sections  of  Hemingway's 
Code  above  referred  to  should  con- 
trol this  case. 

The  cases  referred  to  in  the  ma- 
jority opinion  are  not  analogous  to 
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the  present  case,  and  all  of  them  rec- 
ognize a  right  of  nominal  damages 
for  the  failure  to  stop  the  train.  I 
cannot  see  how  the  injury  in  the 
present  case  can  be  disconnected 
from  the  negligence  of  the  company 
in  failing  to  stop  the  truck  at  the 
proper  place,  and  also  for  the  failure 
to  have  the  machinery  of  the  truck 
adjusted  so  as  to  bring  it  to  an  im- 
mediate stop  in  case  of  necessity. 

In  the  case  of  Bardwell  v.  Mgbile 
&  0.  R.  Co.  63  Miss.  574,  56  Am. 
Rep.  842,  the  carrier  was  under  no 
duty  to  stop  its  car  at  the  place 
where  the  plaintiff  jumped  off,  and 
the  conductor  had  no  right  to  bind 
the  company  in  advising  him  to 
jump,  the  company  being  only  bound 
to  stop  at  the  station  to  which  plain- 
tiff had  bought  a  ticket.    . 

In  the  case  of  Collins  v.  Southern 
R.  Co.  89  Miss.  375, 42  So.  167,  there 
was  an  attempt  by  a  person  to  board 
a  moving  train.  Of  course,  the  rail- 
road company  was  not  responsible 
for  his  boarding  a  moving  train,  or 
undertaking  to  disembark  before  the 
train  stopped. 

In  the  case  of  New  Orleans,  J.  & 
G.  N.  R.  Co.  V.  Statham,  42  Miss. 
607,  97  Am.  Dec.  478,  the  court  ex- 
pressly recognized  the  duty  of  the 
railroad  company  to  stop  the  train 
sufficiently  long  for  passengers  to 
get  off.  At  page  6.14  of  42  Miss,  the 
court  said :  "They  should  have  the 
stations  announced ;  they  should  stop 
the  train  sufficiently  long  for  the 
passengers  for  each  station  to  get 
off.  When  this  is  done,  their  duty 
to  the  passengers  is  performed." 

The  case  was  reversed  because  of 
the  instructions  of  the  court.  The 
court  said  in  that  opinion,  at  page 
629,  of  42  Miss.:  "We  would  not 
disturb  a  verdict  for  damages,  where 
it  was  not  apparent  to  us  that  the 
jury  had  either  misapplied  the  law, 
or  misunderstood  the  facts,  or  had 
been  influenced  by  their  prejudices 
or  passions,  rather  than  by  an  ob- 
servance of  the  law  and  the  facts  of 
the  case." 

The  contention  in  that  case  was, 
or  rather  the  suit  was  founded  upon, 
the   proposition  that  the  plaintiff 


was  sick  and  needed  assistance  to 
get  from  the  platform,  and  that  the 
conductor  knew  he  was  unable  to 
get  off  without  assistance.  There 
was  a  verdict  for  $3,275  in  that  case. 
Speaking  of  the  phase  of  the  evi- 
dence bearing  on  the  plaintiffs  sick- 
ness, and  the  carrier's  duty  to  sick 
persons,  the  court  said:  "Railroad 
cars  are  not  traveling  hospitals,  nor 
their  employees  nurses.  Sick  per- 
sons have  the  right  to  enter  the  cars 
of  a  railroad  company;  as  common 
carriers  of  passengers,  they  cannot 
prevent  their  entering  their  cars. 
If  they  are  incapable  of  taking  care 
of  themselves,  they  should  have  at- 
tendants along  to  care  for  them,  or 
to  render  them  "Buch  assistance  as 
they  may  require  in  the  cars,  and  to 
assist  them  from  the  cars  at  the 
point  of  their  destination." 

This  presents  an  entirely  different 
case  from  the  present  controversy, 
and  the  action  was  not  maintained 
because  of  the  want  of  duty  on  the 
part  of  the  carrier  to  look  after  a 
sick  person. 

Holden,  J.,  concurs  in  this  dissent- 
ing opinion. 

A  suggestion  of  error  having  been 
filed  the  following  Per  Curiam 
opinion  was  handed  down  April  21, 
1919  (—  Miss.  — ,  81  So.  406) : 

Suggestion  of  error  overruled. 

Holden,  J.,  dissenting: 

I  think  the  suggestion  of  error 
should  be  sustained  because  the  ma- 
jority decision  in  this  case  is  clear- 
ly contrary  to  well-settled  principles 
of  law.  I  wish  to  point  out  very 
briefly  the  chief  error  in  the  deci- 
sion. 

The  majority  opinion  lays  down 
the  rule  that  where  the  negligence 
of  the  injured  person  is  the  prox- 
imate cause  of  the  injury  no  recov- 
ery can  be  had,  even  though  the 
proof  establishes  that  the  injury  re- 
sulted in  whole  or  in  part  from  de- 
fendant's negligence  which  proxi- 
mately contributed  to  the  injury.  In 
other  words,  the  main  opinion  er- 
Boneously  announces  the  rule  to  be 
that  the  defendant  is  free  from  all 
liability,  even  though  its  nesrligence 
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proximately  contributed  to  the  in- 
jury, if  the  negligence  of  the  injured 
person  was  a  proximate  contribut- 
ing cause  of  the  injury.  The  mere 
statement  of  the  proposition  reveals 
the  error. 

Under  the  present  statutes  and 
decisions,  both  Federal  and  state, 
concurrent  negligence  of  the  injured 
party  in  no  case  defeats  his  recov- 
ery, but  merely  goes  to  a  diminish- 
ment  of  the  damages,  provided  the 
negligence  of  the  defendant  be 
shown  to  have  proximately  contrib- 
uted to  the  injury. 

In  Spokane  &  I.  E.  R.  Co.  v. 
Campbell,  133  C.  C.  A.  376,  217  Fed. 
524,  the  court  said,  in  speaking  of 
the  Concurrent  Negligence  Statute : 
"The  effect  of  this  statute  is  to  elim- 
inate the  element  of  proximate 
cause,  where  concurring  acts  of  the 
employer  and  employee  contribute 
as  a  cause  for  the  injury  or  death 
of  the  employee." 

Also  see  Smith  v.  Atlantic  Coast 
Line  R.  Co.  127  C.  C.  A.  311,  210 
Fed.  761 ;  Louisville  &  N.  R.  Co.  v. 
Wene,  121  C.  C.  A.  250,  202  Fed. 
887;  Grand  Trunk  Western  R.  Co. 
V.  Lindsay,  120  C.  C.  A.  173,  201 
Fed.  836,  id.  233  U.  S.  42,  58  L.  ed. 
838,  34  Sup.  Ct.  Rep.  581,  Ann.  Cas. 
19J4C,  168. 

The  rule  is  so  thoroughly  estab- 
lished in  all  jurisdictions  that  I  shall 
merely  cite  the  authorities  generally. 

It  seems  too  plain  for  argument 
that,  under  our  Concurrent  Negli- 
gence Law,  the  injured  party  may 
recover  in  any  case  where  the  negli- 
gence of  the  defendant  is  estab- 
lished as  the  cause  proximately  con- 
tributing, in  whole  or  in  part,  to  the 
injury.  The  true  rule  is  that  it  is 
only  in  cases  where  the  negligence 
of  the  injured  person  is  the  "sole 
proximate  cause"  of  the  injury  that 
no  recovery  can  be  had.  When  this 
is  true,  it  necessarily  follows  that 
the  defendant  is  guilty  of  no  negli- 
gence at  all,  since  the  injured  par- 
ty's act  is  the  sole  and  only  cause 
of  the  injury. 

This  court  has  held  that  the  in- 
jured party  may  recover  damages 
where  the  defendant  is  guilty  of  neg- 
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ligence  proximately  contributing  to 
the  injury,  even  though  the  injured 
person  be  guilty  of  gross  negligence 
proximately  contributing  to  the  in- 
jury. In  such  case  the  negligence 
of  the  injured  party  merely  goes  to 
the  diminishment  of  damages.  Ya- 
zo6  &  M.  Valley  R.  Co.  v.  Williams, 
114  Miss.  236,  74  So.  835. 

In  the  case  of  Louisville  &  N.  R. 
Co.  V.  Wene,  121  C.  C.  A.  250,  202 
Fed.  887,  the  court  said:  "If,  un- 
der  the  Employers'  Liabili^  Act, 
plaintiff's  negligence,  contributing 
with  defendant's  negligence  to  the 
production  of  the  injury,  does  not 
defeat  the  cause  of  action,  but  only 
lessens  the  damages,  and  if  the  cause 
of  action  is  established  by  showing 
that  the  injury  resulted  in  whole 
or  in  part  from  defendant's  negli- 
gence, the  statute  would  be  nullified 
by  calling  plaintiff's  act  tiie  proxi- 
mate cause,  and  then  defeating  him, 
when  he  could  not  be  defeated  by 
calling  his  act  contributory  negli- 
gence. For  his  act  was  the  same 
act,  by  whatever  name  it  be  called. 
It  is  only  when  plaintiff's  act  is  the 
sole  cause — when  defendant's  act  is 
no  part  of  the  causation — ^that  de- 
fendant is  free  from  liability  under 
the  act." 

Here  is  the  testimony  in  the  rec- 
ord on  that  feature  of  the  case : 

Floyd  Nelson  testified  as  follows : 

And  when  the  truck  rolled  up  on 
him,  he  began  to  reach  up  with  his 
right  hand  to  catch  something  to 
hold  his  head  up,  but  it  got  so  far 
on  his  chest  that  it  practically 
choked  that  wheel  and  dragged  him 
on  the  ground. 

Q.  How  far  did  the  truck  go  on 
the  ground  that  way  before  it 
stopped  ? 

A.  About  15  feet. 

Q.  Did  he  hollo  when  it  first 
caught  him? 

A.  Yes,  sir.     .     .     . 

Q,  What  did  the  driver  do  while 
Mr.  Hurley  was  being  dragged  this 
15  feet? 

A.  He  sat  by  his  seat  like  he  was 
sitting;  never  moved  at  all. 

Q.  Did  he  make  any  attempt  to 
stop  the  car  at  that  time? 
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A.  He  never  put  his  brake  on. 

•         • 

Q.  When  he  got  caught  under  the 
car,  what  did  he  do  with  reference 
to  trying  to  get  out  from  under  it 
or  it  running  over  him  ? 

A.  He  was  struggling,  trying  to 
catch  hold  of  a  little  projection  out 
from  the  body  to  hold  his  head  up 
so  the  car  would  not  run  over  him. 

Q.  While  in  that  condition  he 
drug  fifteen  feet? 

A.  Yes,  sir. 

Q.  To  what  extent  was  he  hurt? 

A.  He  was  hurt  in  his  side. 

Q.  When  the  car  finally  did  stop, 
where,  on  his  person,  did  the  wheel 
stop  on  him?  . 

A.  Right  up  against  his  chest. 

The  negro  driver  was  asked  the 
following  questions: 

Q.  You  had  not  put  on  the  brakes  ? 

A.  Yes,  sir,  I  had. 

Q.  Didn't  you  tell  Mr.  Strong  that 
you  had  not  put  on  the  brakes  ? 

A.  No*,  sir ;  I  don't  think  I  did. 

Q.  And  never  did  put  them  on? 

A.  No,  sir. 

Otto  Strong  testified : 

Q.  Did  you  have  any  talk  with 
him  (the  negro  driver)  about 
whether  the  brakes  were  put  on 
or  not? 

A.  Yes,  sir. 

Q.  What  did  he  state  about  it? 

A.  He  said  to  me  that  he  did  not 
have  the  brakes  on. 

The  testimony  of  Wilson  Powell, 
a  disinterested  witness,  is: 

Q.  Did  you  see  Mr.  Hurley  at  the 
time  he  was  hurt  here  down  near 
the  track  of  the  Pascagoula  Street 
Railway  &  Power  Company? 

A.  Yes,  sir. 

Q.  Tell  all  you  know  about  it,  and 
just  like  you  saw  it. 

A.  At  the  time  Mr.  Hurley  was 
hurt,  I  was  superintendent  of  the 
waterworks,  and  I  went  to  see  Mrs. 
Bishop,  close  by  where  he  was  hurt, 
and  I  knocked  at  the  door,  and  there 
was  so  much  noise  I  could  not  make 
Mrs.  Bishop  hear,  and  about  that 
time  the  truck  passed  with  men  on 
it,  and  they  were  making  so  much 
noise,  I  turned  and  went  to  the  gate 


at  the  first  report.  Soon  as  the  truck 
passed  I  thought  I  heard  Mrs.  Bishop 
coming.  After  the  truck  passed,  I 
thought  I  heard  Mrs.  Bishop  com- 
ing, and  I  turned  to  go  to  the  door, 
and  I  heard  Mr.  Hurley  hollo,  but  I 
did  not  see  the  truck  when  it  first 
ran  on  him,  but  soon  as  he  hpUoed  I 
turned  my  head  and  I  saw  the  truck 
on  him,  and  I  went  right  on  there  to 
where  he  was.  ...  I  was  about 
200  feet,  or  possibly  a  bit  further; 
I  don't  know  exactly. 

Q.  After  you  heard  him  hollo, 
state  what  the  truck  did? 

A.  The  truck  was  still  moving 
after  he  holloed.  After  I  turned  my 
head,  I  saw  he  was  under  the  wheel, 
and  by  the  time  I  got  there  the  truck 
was  stopped. 

Q.  How  far  did  you  have  to  run  ? 

A.  About  200  feet. 

•Q.  How  far  diJ  the  truck  carry 
him  after  he  holloed,  after  you  heard 
him  hollo  and  after  he  was  under 
there? 

A.  I  judge  about  15  feet,  maybe 
a  little  more  than  15  feet. 

Q.  What  was  his  condition  under 
the  car  when  he  was  lying  there  ? 

A.  He  was  lying  oti  his  back.  The 
wheel  seemed  to  be  here  on  his 
breast,  and  it  slipped  off.  It  looked 
like  it  slipped  off,  and  when  I  got 
there  he  was  being  taken  out  from 
under  the  wheel. 

Otto  Strong  then  testified  as  fol- 
lows: 

Q.  When  you  saw  Mr.  Hurley, 
what  was  his  attitude  under  the 
car? 

A.  The  car  was  rolling  up  on  him 
this  way  (indicates)  with  his  legs 
out  and  the  truck  wheal  across  his 
body.  When  I  first  saw  him  he  was 
holding  his  head  up,  and  it  got  this 
far  on  him  (indicates). 

The  case  at  bar  is  certainly  one 
where  the  negligence  of  the  defend- 
ant proximately  contributed  to  the 
injury  as  established  by  the  evi- 
dence. To  say  the  least  of  it,  the 
testimony  introduced  by  the  appel- 
lees presented  a  question  of  fact  of 
negligence  or  not  on  the  part  of 
the  driver  of  the  truck  in  not  stop- 
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ping  it  after  the  deceased  fell  under 
the  wheels,  and  was  properly  sub- 
mitted to  the  jury  for  their  deter- 
mination in  the  lower  court. 

The  testimony  abundantly  shows 
that  when  Mr.  Hurley,  the  deceased, 
fell  under  the  truck  wheels,  he  and 
others  immediately  holloed,  and  the 
driver  was'  thus  notified  immediate-, 
ly  of  the  danger  to  Mr.  Hurley ;  but,' 
notwithstanding  this  notice  and 
alarm  which  he  is  reasonably  bound 
to  have  heard,  he  did  not  apply  his 
brakes  to  the  truck,  or  make  any  ef- 
fort to  stop  it,  but  continued  to  drag 
the  deceased  under  the  wheels  for 
a  distance  of  15  feet  while  the  truck 
was  running  at  the  slow  speed  of  3 
miles  per  hour,  and  could  have  been 
stopped  in  less  than  10  feet  dis- 
tance, thereby  preventing  the  in- 
jury. 

The  testimony  shows  that  if  the 
driver  had  used  reasonable  care  and 
applied  his  brakes  and  stopped  the 
truck,  even  after  it  had  dragged  the 
deceased  12  feet,  the  injury  caus- 
ing death  would  not  have  occurred. 
Surely  the  question  of  negligence  of 
the  driver  was  for  the  determina- 
tion of  the  jury,  and  if  they  found 
as  a  matter  of  fact,  which  they  did 
find,  that  the  negligence  of  the  driv- 
er contributed  proximately  to  the 
injury,  then  the  defendant  is  liable 
in  damages,  "even  though J:he  jump- 
which  proximately  contributed  to 
ing  off  of  the  truck  by  the  deceased 
in  the  first  instance  was  negligence 
the  injury ;  in  which  latter  event  the 


St   ifO.   Ji06.) 

amount  of  damages  would  be  dimin- 
ished accordingly.  In  other  words, 
if  the  driver,  as  agent  of  the  em- 
ployer, appellant,  was  guilty  of  any 
substantial  negligence  whatever 
which  contributed  proximately  to 
the  injury,  then  a  recovery  is  prop- 
er, notwithstanding  the  fact  that 
the  injured  party  was  guilty  of 
gross  contributory  negligence  in 
jumping  off  of  the  truck  and  falling 
under  the  wheels. 

The  main  opinion  rests  upon  a 
construction  of  the  rule  which  ap- 
pears to  me  to  be  radically  wrong, 
and  I  feel  certain  that  in  the  course 
of  time  this  court  will  be  compelled 
to  overrule  this  decision  as  being 
unsound,  in  view  of  the  statutes  and 
decisions  of  all  the  courts  that  have 
passed  upon  the  question  of  concur- 
rent negligence  or  contributory  neg- 
ligence of  the  parties  to  such  ac- 
tions. The  main  opinion  now  is 
clearly  in  the  way  of  following  the 
well-established  law  on  that  subject 
in  this  state  and  in  the  United 
States. 

It  is  unfortunate  *and  is  to  be  re- 
gretted that  the  appellees,  the  wid- 
ow and  children  of  the  deceased, 
are  to  be  defeated  in  their  cause  of 
action  by  this  erroneous  decision, 
which,  I  think,  will  be  eventually 
overruled  by  this  court,  but  not  un- 
til the  recovery  of  appellees  has  been 
annulled  and  lost  to  them  forever. 

Ethridge,  J.,  concurs  in  the  above 
opinion. 
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1.  Jitneys, 

The  owner  of  a  jitney  bus  is  a  com- 
mon carrier  of  passengers,  and  as  such 
owes  the  duty  to  passengers  to  exer- 
cise a  high  degree  of  care  for  their 
safety.  Schott  v.  Weiss  (1918)  —  N. 
J.  — ,  105  Atl.  192;  Singer  v.  Martin 
(1917)  96  Wash.  231,  164  Pac.  1105; 
McDorman  v.  Dunn  (1918)  101  Wadh. 
120,  172  Pac.  244. 

It  has  been  held  that  this  duty  is 
not  met,  as  a  matter  of  law,  by  the 
mere  observance  of  the  laws  of  the' 
road,  but  that  the  negligence  of  the  op- 
erator, if  any,  as  between  him  and 
his  passenger,  is  to  be  measured  by 
his  duty  as  a  common  carrier,  and  not 
by  his  duty  to  other  users  of  the  high- 
way. Singer  V.  Martin  (1917)  96  Wash. 
231, 164  Pac.  1105.  In  this  case  a  stat- 
ute, fixing  the  rate  of  speed  at  crpss- 
ings  and  between  street  intersections, 
which  was  in  force  at  the  time  the 
plaintiff  sustained  an  injury,  but 
which  was  subsequently  repealed,  was 
held  to  enter  into  the  contract  of  car- 
riage, and  it  was  held  that  the  repeal 
could  not  operate  retrospectively  to  re- 
lieve the  carrier  from  liability  for  in- 
jury to  the  passenger,  and  that  the 
statute  did  not  merely  furnish  a  rule 
of  evidence  which  would  not  survive 
the  repeal.  The  claim  in  this  case 
that  the  state  statute  could  only  be  in- 
voked in  favor  of  pedestrians  was  held 
to  be  without  merit,  the  court  stating 
that  it  could  be  invoked  in  favor  of 
any  person  who  could  show  that  its 
violation  was  the  proximate  cause  of 
his  injury,  in  the  absence  of  contribu- 
tory negligence  on  his  part. 

It  was  also  held  in  the  Singer  Case 
that,  in  order  that  an  illegal  rate  of 
speed  be  actionable,  it  must  have  been 
the  proximate  cause  of  the  injury,  but 
it  was  further  held  that  the  excessive 
speed  of  the  jitney  would  be  enough, 
without  more,  if  it  alone  brought  the 
car  to  the  place  of  collision  with  an- 
other car,  when  that  place  was  occu- 
pied by  the  other  car. 

A  requested  instruction  in  the  Sing- 
er Cas«,  that  before  the  jury  could 
find  a  verdict  against  the  defendant 
they  must,  in  addition  to  the  finding 
of  excessive  speed,  further  find  that 
the  driver  of  the  jitney  failed  to  take 


the  care  of  a  reasonably  prudent  man 
to  avoid  the  other  car  after  he  saw 
the  danger  of  collision,  was  held  er- 
roneous as  invoking  one  phase  of  the 
rule  of  last  clear  chance,  a  doctrine 
which  was  wholly  inapplicable  to  the 
facts,  as  between  the  carrier  and  the 
passenger. 

In  Bean-Hogan  v.  Kloehr  (1918)  103 
Kan.  731,  175  Pac.  976,  an  action  to 
recover  for  injuries  sustained  by  a 
passenger  through  the  overturning  of 
an  automobile,  the  evidence  was  held 
to  warrant  a  finding  that  the  injur\' 
was  the  result  of  negligence  on  the 
part  of  the  defendants,  there  being 
testimony  tending  to  show  that  the  de- 
fendants were  operating  a  line  of  auto- 
mobiles carrying  passengers ;  that  the 
plaintiff  entered  one  of  the  cars  as 
a  passenger;  that  while  the  machine 
was  running  at  the  rate  of  25  to  30 
miles  an  hour  on  a  city  street,  on 
which  the  maximum  speed  allowed  by 
law  was  12  miles  an  hour,  two  dogs 
ran  in  front  of  the  machine,  the  dis- 
tance between  them  being  from  15  to 
20  feet;  that  the  driver  turned  slightly 
to  avoid  hitting  the  first,  but  that  the 
machine  rah  into  the  second  and  was 
overturned.  It  was  asserted  in  this 
case  that,  inasmuch  as  the  defendants 
were  admittedly  common  carriers, 
negligence  on  their  part  was  inferable 
from  the  .fact  that  the  car  was  over- 
turned, ai^d  the  court  stated  that  the 
authorities  seemed  to  bear  out  this 
contention,  but  found  it  unnecessary* 
to  base  the  decision  on  this  phase  of 
the  case. 

The  question  whether  the  high  de- 
gree of  care  required  had  been  exer- 
cised was  held  for  the  jury,  in  Schott 
V.  Weiss  (1918)  —  N.  J.  — ,  105  Atl. 
192,  it  appearing  that  the  plaintiff,  a 
passenger  in  the  defendant's  jitney 
bus,  had  signaled  the  driver  to  stop 
at  a  street  corner,  and  that  he  was  in 
the  act  of  rising  from  his  seat  prepara- 
tory to  leaving  the  bus  when  the  front 
wheel  struck  a  large  stone  and,  by 
reason  of  the  impact,  the  plaintiff  was 
thrown  out  through  the  door  of  the 
bus  and  sustained  injuries. 

The  evidence  in  McDorman  v.  Dunn 
(1918)  101  Wash.  120,  172  Pac,  244. 
where  the  plaintiff  sought  to  recover 
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for  an  injury  sustained  while  ridins: 
as  a  passenger  in  a  jitney  bus,  which 
collided  at  the  intersection  of  streets 
with  another  vehicle,  was  held  suffi- 
cient to  warrant  a  recovery,  there  be- 
ing  testimony  that  the  pavement  was 
wet  and  slippery,  but  that  the  jitney 
was  not  equipped  with  chains ;  that  it 
was  beins:  driven  at  a  rate  of  speed 
estimated  from  25  to  85  miles  an  hour, 
and,  immediately  prior  to  the  collision, 
swerved  toward  the  left  and  when  near 
the  middle  of  the  street  intersection, 
struck  the  other  machine  with  such 
force  as  to  throw  the  jitney  across  the 
street,  a  distance  of  85  feet,  and  that 
when  it  stopped  it  was  turned  around 
in  the  opposite  direction ;  that  the  oth- 
«r  automobile  was  thrown  75  feet,  and 
that  that  machine  was  also  being  driv- 
en at  a  reckless  rate  of  speed,  estimat- 
ed at  from  25  to  35  miles  an  hour,  and 
that  neither  vehicle  slowed  down  as  it 
approached  the  street  intersection. 

In  this  case,  a  charge  that  the  jit- 
ney, which  was  proceeding  in  a  north- 
erly direction,  had  a  right  of  way 
against  a  vehicle  being  driven  in  a 
westerly  direction,  with  which  the 
Jitney  collided,  but  that  this  did  not 
mean  that  the  jitney  driver  had  the 
exclusive  right  to  operate  the  machine 
at  any  rate  of  speed  which  he  saw  fit, 
and  would  not  excuse  him  from  exer- 
cising the  highest  degree  of  care  un- 
der the  circumstances,  and  that  if  he 
saw  the  other  machine,  running  west- 
erly, approaching  the  intersection  of 
streets  where  the  accident  occurred  at 
a  high,  unlawful,  excessive,  and  dan- 
gerous rate  of  speed,  then,  regardless 
of  the  negligence  of  the  driver  of  such 
machine,  the  jitney  driver,  in  the  ex- 
ercise of  the  highest  degree  of  care, 
should  have  used  every  reasonable 
precaution  to  prevent  the  machine 
from  colliding  with  the  jitney  bus — 
was  held  not  erroneous  as  being  so 
confused  and  involved  as  to  be  unin- 
telligible, nor,  in  view  of  other  in- 
structions given,  objectionable  as 
imposing  upon  the  jitney  driver  the  un- 
qualified duty  of  exercising  the  high- 
est degree  of  care,  without  the 
qualifying  clause,  "consistent  with  the 
practical  conduct  of  the  business.*' 

And  instructions,  in  substance,  that 


it  was  the  duty  of  the  driver  of  the 
jitney  to  exercise  the  highest  degree 
of  care  compatible  with  the  practical 
operation  of  the  jitney  at  the  time  and 
place  in  question,  and  that  if  he  did 
pot  exercise  that  degree  of  care,  and 
the  accident  resulted  because  of  that 
fact,  and  that  if  the  bus  was  operated 
in  a  careless  and  negligent  manner, 
and  the  collision  occurred  solely  be- 
cause of  the  negligence  of  the  jitney 
driver,  a  recovery  might  be  had,  were 
held  in  the  McDorman  Case,  not  erro- 
neous, as  authorizing  a  recovery  re- 
gardless of  whether  negligence  proved 
against  the  defendant  was  the  prox- 
'  imate  cause  of  the  accident. 

In  Chaufty  v.  De  Vries  (1918)  — 
R  I.  — ,  102  Atl.  612,  where  a  recovery 
was  sought  against  a  jitney  owner  for 
an  injury  sustained  by  passengers 
picked  up  while  the  owner's  son  was 
operating  the  machine,  as  the  owner 
claimed,  off  its  authorized  route,  the 
evidence,  which  was  conflicting,  was 
held  to  justify  the  jury  in  finding  that 
there  were  no  precise  limitations  of 
the  route  over  which  the  son  was  au- 
thorized to  take  passengers  for  hire; 
and  in  finding  that,  at  the  time  he 
took  up  the  plaintiff  and  his  family 
and  started  to  carry  them,  he  accept- 
ed them  and  received  their  fares  as 
passengers  in  the  due  and  regular 
cour3e  of  the  father's  business,  and  as 
his  servant,  although  there  was  evi- 
dence that  the  son  at  the  time  was 
returning  from  a  trip  of  his  own, 
which  was  outside  of  his  father's  busi- 
ness, and  was  carrying  some  of  his 
friends  on  their  return  trip  to  their 
home. 

II,  Ttucicabs, 

a.  Generally, 

It  has  been  held,  in  cases  involving 
the  right  of  a  passenger  to  recover 
from  a  taxicab  company,  that  a  com- 
pany of  this  character,  which  holds 
itself  out  to  serve  all  who  apply  for 
transportation  for  a  fixed  or  agreed 
fare,  is  a  common  carrier  of  passen- 
gers. Van  Hoeffen  v.  Columbia  Tax- 
icab Co.  (1913)  179  Mo.  App.  591,  162 
N.  W.  694;  Cablton  v.  Boudar  (re- 
ported herewith)  ante,  1480. 

And,  in  an  abstract  of  the  decision. 
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in  Boland  v.  Gay  (1916)  201  IlL  App. 
359,  in  an  action  for  personal  injuries 
sustained  by  the  plaintiff  while  riding 
as  a  passenger  in  the  defendant's  tax- 
icab,  the  evidence,  which  is  not  set 
out,  was  held  to  show  that  the  defend- 
ant held  himself  out  as  a  common 
carrier  of  passengers;  and  in  this 
case,  an  instruction  that  common  car- 
riers of  persons  for  hire  are  required 
to  do  air  that  human  care,  vigilance, 
and  foresight  can  reasonably  do,  con- 
sistent with  the  character  and  mode 
of  conveyance  adopted,  and  the  prac- 
tical prosecution  of  the  business,  to 
prevent  accidents  to  passengers  while 
being  carried  by  them,  was  held  to 
state  the  correct  rule  as  to  the  liability 
of  a  carrier'  of  passengers  by  taxicab. 

The  other  cases  involving  the  liabil- 
ity of  the  owners  of  taxicabs  for  in- 
juries to  passengers  do  not  discuss  the 
question  whether  or  not  such  owners 
are  common  carriers,  and  subject  as 
such  to  the  distributive  rules  which 
measure  the  duty  and  liability  of  com- 
mon carriers  to  their  passengers. 

In  an  abstract  of  the  decision  in 
Todd  V.  Chicago  City  R,  Co.  (1916)  197 
IlL  App.  544,  it  is  stated  that  in  an 
action  for  personal  injuries  sustained 
while  riding  in  a  taxicab,  as  a  result 
of  a  collision  between  it  and  a  street 
car,  an  instruction  that  the  taxicab 
driver  was  not  required  to  anticipate 
anything  not  reasonably  to  be  antic- 
ipated by  him  was  properly  refused, 
the  driver  being  required  in  such  a 
case,  with  reference  to  the  passenger, 
to  exercise  a  higher  degree  of  care  in 
safeguarding  him,  and  it  not  being 
enough  that  at  the  time  of  the  collision 
the  driver  was  in  the  exercise  of  or- 
dinary care. 

An  instruction  that  this  driver  had 
a  right  to  assume  that  the  street  car 
would  stop  as  required  by  an  ordin- 
ance, without  adding,  "in  the  absence 
of  some  warning  or  evidence  to  the 
contrary,"  was  held  properly  refused, 
as  such  qualification  was  necessary  to 
the  correctness  of  the  instruction. 
Todd  V.  Chicago  City  R.  Co.  (111.)  su- 
pra. 

In  Swancutt  v.  W.  M.  Trout  Auto 
Livery  Co.  (1913)  176  IIL  App.  606, 
where  a  recovery  was  sought  for  an 


injury  sustained  while  riding  as  a 
passenger  in  a  taxicab,  it  was  held  for 
the  jury  to  say  whether  the  accident 
was  caused  by  the  negligence  of  the 
chauffeur,  the  court  stating  that  the 
driver  was  bound  to  anticipate  that  he 
might  meet  persons  or  vehicles,  and 
to  keep  a  proper  lookout  for  them,  and 
to  use  care  to  have  his  machine  under 
such  control  as  to  enable  him  to  avoid 
collisions. 

And  in  Nell  v.  Godstrey  (1917)  90 
N.  J.  L.  709,  101  Atl.  50,  where  recov- 
ery was  sought  for  injuries  sustained 
by  a  passenger  in  a  taxicab,  it  was 
held  that  the  case  should  have  been 
submitted  to  the  jury,  there  being  evi- 
dence tending  to  show  that  the  taxicab 
belonged  to  the  defendant,  that  the 
chauffeur  driving  it  was  his  agent,  and 
that  the  chauffeur  was  negligent  in 
leaving  the  machine  so  that  it  started 
downhill,  while  he  was  cranking  it, 
although  the  defendant  contended  that 
the  chauffeur  exceeded  his  authority 
as  an  employee. 

The  evidence  in  Stewart  Taxi-Serv- 
ice Co.  V.  Getz  (1912)  118  Md.  171,  84 
Atl.  338,  was  held  insufficient  to  jus- 
tify a  verdict  against  a  taxicab  com- 
pany for  injury  to  a  passenger,  where 
the  witnesses  all  agreed  that  the  tax- 
icab was  run  into  by  a  street  car,  but 
none  of  them  testified  to  any  facts 
tending  to  prove  negligence  on  the 
part  of  the  chauffeur  of  the  taxicab. 

In  Carlton  v.  Boudab  (reported 
herewith)  ante,  1480,  in  which  a  recov- 
ery was  sought  by  one  injured  in  » 
collision  between  the  taxicab  in  which 
he  was  riding  and  another  machine  at 
a  street  intersection,  a  verdict  for  the 
plaintiff  was  held  not  contrary  to  the 
evidence,  there  being  evidence,  al- 
though it  was  denied,  that  the  taxicab 
approached  the  street  intersection  at 
a  high  and  dangerous  rate  of  speed. 

In  the  abstract  of  the  opinion  in 
Boland  v.  Gay  (1916)  201  III.  App.  359. 
in  an  action  for  injuries  sustained  by 
a  passenger  while  riding  in  a  taxicab. 
the  evidence  which  is  not  set  oat  was 
held  to  show  that  the  defendants 
chauffeur  was  acting  within  the  scope 
of  his  employment  at  the  time  of  the 
accident. 

In  Swancutt  v.  W.  M.  Trout  Auto 
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Livery  Co.  (1913)  176  IlL  App.  606, 
in  an  action  to  recover  damages  for 
personal  injuries  sustained  while 
riding  in  a  taxicab  owned  by  the  de- 
fendant, the  question  whether  the 
chauffeur  operating  the  taxicab  was 
acting  within  the  scope  of  his  employ- 
ment was  held  for  the  jury,  there  be- 
ing evidence  that  after  performing  the 
service  for  which  the  machine  had 
been  despatched  the  driver  proceeded 
to  a  place  some  distance  away  in  order 
to  pick  up  a  load,  and  by  his  neg- 
ligence injured  a  passenger  who  had 
been  so  picked  up,  there  being  further 
testimony  that  he  had  been  instructed 
not  to  pick  up  passengers,  and  to  do 
only  livery  work,  but  that  the  defend- 
ant's chauffeurs  did  pick  up  passen- 
gers and,  while  it  was  unusual  for 
them  to  turn  in  the  money  so  earned, 
it  was  sometimes  done  and  accepted 
by  the  defendant,  and  that  if  the 
chauffeur  had  turned  in  the  fee  for 
carrying  the  plaintiff  it  would  have 
been  accepted  with  a  caution. 

&.  Effect  of  passengers  giving  directions 

€is  to  route. 

In  Hathaway  v.  Coleman  (1917)  35 
CaL  App.  107, 169  Pac.  414,  it  appeared 
that  the  plaintiff  engaged  a  taxicab 
to  take  her  to  a  certain  hospital,  and 
that  the  driver  did  not  know  where 
it  was  located,  and  that  the  plaintiff 
told  him  that  it  was  "out"  a  certain 
street,  "on"  a  specified  avenue,  and 
that  he  drove  the  plaintiff  out  there, 
over  the  route  suggested,  going  up  two 
steep  hills  to  reach  the  hospital,  that 
he  attempted  to  return  by  the  same 
route,  although  there  were  other 
routes  which  were  known  to  him,  and 
that  while  going  down  the  second 
•steep  hill  the  machine  skidded  on  the 
wet  surface  and  caused  an  injury  to 
the  plaintiff.  The  defendants  con- 
tended that  a  verdict  in  their  favor 
was  proper,  as  the  driver  took 'the 
route  directed  by  the  plaintiff,  and 
that  as  a  matter  of  law,  having  direct- 
ed the  driver  to  take  a  particular 
route,  she  could  not  maintain  an  ac- 
tion for  damages  for  an  injury  sus- 
tained while  the  driver  was  obeying 
her  direction.  The  court,  however, 
was  of  the  opinion  that  the  direction 
had  reference  only  to  the  route  out 


and  up  the  hill,  and  did  not  refer  to 
the  return  journey,  and  that  the.  trial 
court  might  well  have  taken  the  view 
that,  while  it  might  not  have  been 
dangerous  to  ascend  the  hill  upon  a 
rainy  day,  it  was  dangerous  to  under- 
take to  ^escend  it  when  there  were 
other  routes  available,  and  refused  to 
interfere  with  the  order  of  the  trial 
court  granting  the  plaintiff  a  new  trial 
after  a  verdict  had  been  rendered  in 
favor  of  the  defendant. 

o.  Employees    restraining    and    causing 
arrest  as  ground  of  action. 

In  Van  Hoeffen  v.  Columbia  Tax- 
icab Co.  (1913)  179  Mo.  App.  591,  162 
S.  W.  694,  where  recovery  was  sought 
against  a  taxicab  company  for  alleged 
false  arrest,  the  company,  which  fol- 
lowed the  business  of  transporting 
persons  for  hire  from  one  part  of  a 
city  to  another,  and  held  itself  out  to 
serve  one  and  all  who  should  apply  for 
transportation  upon  the  payment  of 
the  fare  agreed  upon  or  usually 
charged,  was  held  a  common  carrier 
of  passengers,  and  it  was  held  that 
by  entering  that  calling  it  had  as- 
sumed all  of  the  obligations  incident 
thereto.  The, court  said:  "Upon  en- 
tering the  taxicab  for  transportation, 
plaintiff  placed  himself  in  the  care 
and  custody  of  defendant  common  car- 
rier, and  defendant  assumed  towards 
him  the  obligation  to  conduct  itself 
with  proper  decorum.  Moreover^  the 
relation  thus  established  imposed  the 
obligation  on  defendant  carrier  not 
only  to  protect  plaintiff  from  insult 
and  assault  by  outsiders,  but  from  its 
own  servants  as  well.  To  this  extent 
the  passenger  is  entitled  to  the  ab- 
solute protection  of  the  carrier,  and 
to  this  extent  the  common  carrier  is 
an  insurer  of  his  safety  and  protec- 
tion from  such  insults,  assault,  and 
humiliation  at  the  hands  of  its  serv- 
ants." And  in  this  case,  it  being  con- 
ceded that  the  chauffeur  had  charge 
of  the  car  and  that  it  was  his  duty  to 
collect  fares,  it  was  held  not  essential 
to  the  plaintiff's  right  to  recover  for 
his  arrest  after  he  had  refused  to  pay 
a  fare  in  excess  of  that  agreed  upon 
with  the  company's  superintendent, 
to  show  that  the  chauffeur  was  author- 
ized by  the  defendant  to  restrain  him 
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of  his  liberty  or  to  occasion  his  arrest 
by  the  police,  since  the  law  concludes 
from  the  fact  that  the  chauffeur  had 
charge  of  the  car  and  authority  to 
collect  fares,  that  his  act  in  restrain- 
ing the  plaintiff  of  his  liberty,  while 
within  the  cab  and  upon  alighting 
therefrom,  and  in  calling  a  ilbliceman 
to  arrest  him  while  standing  beside 
the  cab,  or  for  the  purpose  of  collect- 
ing fare,  was  the  act  of  the  defendant, 
then  and  there  being  present  in  the 
person  of  the  chauffeur.  The  court 
stated  that  it  was. obvious  that  this 
must  be  true,  since,  according  to  the 
evidence,  the  assault  was  a  continuing 
one,  which  commenced  within  the  tax- 
icab,  and  continued  in  the  street  be- 
side the  conveyance  thereafter,  and 
that  in  cases  of  continuing  assault 
the  law  will  not  undertake  to  sum- 
marily determine  a  portion  of  the 
servant's  conduct,  even  in  the  relation 
of  master  and  servant,  as  beyond  his 
authority,  but  rather  remits  the  whole 
matter  to  be  considered  as  at  the  be- 
ginning of  the  controversy  and  in  the 
source  of  the  servant's  power.  The 
court  further  stated  that  the  rule  that 
the  relation  of  passenger  and  carrier 
terminates  immediately  upon  the  pas- 
senger's stepping  from  the  convey- 
ance, which  obtains  in  the  case  of 
street  cars,  would  seem  to  govern  gen- 
erally in  the  case  of  taxicabs,  but  that 
obviously  such  was  not  the  rule  which 
obtained  in  a  case  such  as  that  at  bar, 
where  after  the  passenger  alighted 
he  was  detained  and  forbidden  to  re- 
move his  grip  from  the  cab;  but  that 
the  passenger  in  that  case  was  clearly 
within  the  protection  of  the  carrier, 
and  that  the  relation  continued  until 
the  settlement  of  the  fare  was  made, 
and  he  was  permitted  by  the  carrier 
to  take  his  leave  in  peace. 

d.  Failure  to  complete  trip  aa  breach  of 

contract. 

Where,  in  an  action  for  breach  of 
the  contract  of  a  taxicab  company,  ac- 
cording to  the  pleading  and  proof, 
part  of  the  duty  assumed  was  to  re- 
turn the  plaintiff  and  his  party  to  the 
oity  from  which  they  started  in  an 
automobile,  it  appears  that,  in  conse- 
quence of  the  breakdown  of  the  car 
in  which  the  party  was  sent  out,  this 


duty  could  be  performed  only  by  fiend- 
ing  another  car,  the  defendant  was  un- 
der obligation  to  send  such  car,  and 
an  instruction  is  properly  refused  that 
there  could  be  no  recovery  on  account 
of  the  defendant's  failing  to  send 
another  car  to  the  relief  of  the  party. 
Taxicab  Go.  v.  Grant  (1911)  3  Ala. 
App,  393,  57  So.  141.  And  it  was  held 
in  this  case  that  if  the  plaintiff  did 
not  abandon  the  broken-down  auto- 
mobile and  incur  the  trouble  and  in- 
convenience of  walking  back  to  the 
place  from  which  they  started  until 
after  the  defendant  had  failed  within 
a  reasonable  time,  after  being  in- 
formed of  the  accident,  to  perform 
the  duty  of  returning  the  party  in 
another  automobile,  his  act  of  leaving 
the  machine  and  walking  back  could 
not  be  treated  as  a  waiver  of  the  per- 
formance by  the  defendant  of  the  duty 
assumed  by  its  contract.  And  certain 
pleas  of  the  defendant  were  held  sub- 
ject to  demurrer,  as  failing  either  to 
aver  that  the  plaintiff  was  at  fault  in 
leaving  the  broken-down  •  car  before 
another  car  came,  or  that  the  defend- 
ant exercised  proper  care  or  diligence 
in  sending  relief  after  it  had  notice  of 
the  trouble.  And  certain  other  pleas 
were  held  bad  as  pleas  of  contributory 
negligence,  where  they  did  not  show 
that  any  negligence  of  the  plaintiff 
proximately  contributed  to  the  results 
which  the  complaint  or  breach  of  the 
carrier's  contract  attributed  to  the  de- 
fendant. 

///.  Rented  auUnnobUea. 

a.  Injuries  to  hirer. 

1,  Oenerally. 

It  has  been  held  that  one  who  rents 
his  automobile  and  driver  for  convey- 
ing the  hirer  and  guests  around  a  city 
is  a  private  carrier.  Forbes  v.  Rein- 
man  (1914)  112  Ark.  417,  51  L.RJ^. 
(N.S.)  1164,  166  S.  W.  563. 

In  the  Forbes  Case  (Ark*)  supra, 
it  was  held  that  the  owner  of  an  auto- 
mobile, who  rents  it  with  a  driver  to 
such  persons  as  he  chooses,  could  not 
absolve  himself  from  liability  for  aa 
injury  to  the  hirer  of  the  ear  by  prov- 
ing that  he  had  employed  a  careful 
and  competent  driver,  but  that  he  also 
owed  the  duty  to  exercise  ordinary 
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care  to  carry  the  passensrers  safely 
to  their  destination,  and  was  liable  for 
death  and  injury  to  the  occupants, 
caused  by  the  negligence  of  the  driv- 
-er.  The  court  said :  "As  we  have  al- 
ready seen,  a  private  carrier  is  not 
bound  to  exercise  the  highest  degree 
•of  care  for  the  safety  of  his  passen- 
gers, as  in  the  case  of  a  common  car- 
rier; but  he  is  bound  to  exercise  or- 
dinary care  and  diligence  to  carry  his 
passengers  safely.  If  a  private  car- 
rier should  drive  his  own  vehicle,  and 
should  cause  injury  to  his  passengers 
by  his  negligent  driving,  he  could  not 
escape  liability  by  proving  that  he  was 
ordinarily  a  safe  and  careful  driver. 
The  reason  is  that  in  such  case  he  is 
4t  wrongdoer,  and,  his  primary  neg- 
ligence being  the  proximate  cause  of 
the  injury,  he  is  liable  to  the  damages 
sustained.  So,  too,  if  he  delegates  to 
another  the  duty  to  drive  his  vehicle, 
and  his  passengers  are  injured  by  rea- 
Bon  of  the  negligence  of  his  driver,  the 
rule  of  respondeat  superior  applies, 
and  the  owner  is  liable." 

It  is  held  that  where  an  owner  of 
an  automobile  lets  it  for  hire  and  fur- 
nishes a  driver,  and  the  hirer  exercises 
no  control  or  supervision  over  the 
driver,  except  to  direct  him  where  to 
go  and  what  route  to  take,  and  to  cau- 
tion him  against  improper  driving, 
the  owner  is  responsible  for  the  neg- 
ligence of  the  driver,  and  the  hirer 
may  recover  from  the  owner  for  an  in- 
jury caused  by  the  chauffeu'^s  neg- 
ligence. Forbes  v.  Reinman  (Ark.) 
supra;  Meyers  v.  Tri-State  Automobile 
€o.  (1913)  121  Minn.  68,  44  L.R.A. 
(N.S.)  113,  140  N.  W.  184;  Neumiller 
V.  Acme  Motor  Car  Co.  (1912)  49  Pa. 
Super.  Ct.  183;  Gerretson  v.  Rambler  , 
Garage  Co.  (1912)  149  Wis.  528,  40 
L.R.A.  (N.S.)  457,  136  N.  W.  186. 

And  in  Christensen  v.  Christensen 
(1913)  —  Tex.  Civ.  App.  — ,  155  S.  W. 
995,  it  was  held  that  where  the  plain- 
tiff, in  an  action  against  the  owner 
of  an  automobile  to  recover  for  in- 
juries to  a  passenger,  claimed  to  have 
been  sustained  through  the  negligence 
of  the  defendant's  servant  while  op- 
erating the  machine  for  hire,  proves 
that  the  defendant  is  the  owner  of  the 
automobile,  and  that  the  driver  is  em- 
4  A.L.R.— 95. 


ployed  by  him  as  a  driver  of  hi» 
machine,  a  prima  facie  case  is  made 
out.  In  this  case,  however,  the  undis- 
puted evidence  showing  that  the  de- 
fendant's employee  had  no  authority 
to  take  out  the  machine  on  the  night  of 
the  accident,  and  that  he  was  not  act- 
ing in  the  performance  of  the  duties 
of  his  employment  in  accepting  the 
plaintiff  and  his  wife  as  passengers 
for  hire,  the  defendant  was  held  not 
liable  for  injuries  sustained  by  them, 
which  resulted  from  the  driver's  neg- 
ligence, although  the  driver  was  em- 
ployed about  the  defendant's  garage, 
and  had  frequently  been  sent  out  by 
him  as  the  driver  of  cars  used  for  the 
transportation  of  passengers. 

It  has  been  held  that  the  owner  of 
a  hired  automobile  cannot  escape  li- 
ability for  an  injury  to  a  passenger 
caused  by  a  collision  between  the'  au- 
tomobile and  a  street  car,  if  the 
chauffeur  negligently  ran  near  the  car 
at  a  high  speed  without  having  the 
machine  under  control,  and  without 
such  negligence  the  accident  would 
not  have  happened,  although  the  im- 
mediate cause  thereof  was  the  break- 
ing of  a  brake  rod  through  a  latent 
defect,  for  which  the  owner  was  not 
responsible.  Johnson  v.  Coey  (1908) 
237  111.  88,  21  L.R.A.(N.S.)  81,  86  N. 
£.  678.  There  was  evidence  in  this 
case  tending  to  show  that  the  auto- 
mobile was  running  at  the  rate  of  12 
or  15  miles  an  hour  as  it  approached 
the  street  crossing,  and  the  question 
whether  the  driver  was  negligent  in 
approaching  the  crossing  was  held  to 
be  for  the  jury,  the  court  stating  that 
the  driver  was  bound  to  use  at  least 
reasonable  and  ordinary  care  in  ap- 
proaching the  crossing,  and  that  he 
was  .bound  to  anticipate  that  he  might 
meet  persons  or  vehicles,  and  to  keep 
a  proper  lookout  for  them,  and  to  use 
care  to  have  his  machine  under  such 
control  as  to  enable  him  to  avoid  col- 
lisions. 

In  Meyers  v.  Tri-State  Automobile 
Co.  (1913)  121  Minn.  68,  44  L.R.A. 
(N.S.)  113,  140  N.  W.  184,  where  re- 
covery was  sought  against  a  dealer  in 
automobiles  and  keeper  of  a  garage 
for  an  injury  sustained  by  one  to 
whom  he  had  rented  a  car  and  fur^ 
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'  nished  a  driver,  the  question  of  the 
driver's  negligence  was  held  for  the 
jury,  and  the  evidence  was  held  suf- 
ficient to  sustain  a  finding  of  neg-^ 
ligence,  there  being  testimony  that 
the  chauffeur  9rove  the  automobile  ov- 
er an  embankment  on  the  left  side  of 
the  road,  which  was  hard,  dry,  And 
smooth,  aiid  wide  enough  for  two  ve- 
hicles, and  without  obstruction;  that 
it  was  daylight  and  the  car  was  in 
good  condition,  and  it  appeared  that 
he  had  at  times  before  been  driving 
carelessly  and  too  near  the  edge  of 
the  road;  that  it  was  a  hot  day,  and 
the  driver's  explanation  was  that  he 
was  taken  with  a  period  of  dizziness 
which  came  on  suddenly,  and  lasted 
but  a  moment. 

*  In  Fairchild  v.  Fleming  (1914)  125 
Minn.  431,  147  N.  W.  434,  where  the 
plaintiff  hired  the  defendant  to  take 
him  out  with  real  estate  customers  in 
his  automobile,  and  was  injured,  a 
finding  of  negligence  was  held  jus- 
tified, there  being  testimony  that  the 
defendant  was  driving  at  15  miles  an 
hour  when  he  attempted  to  make  a 
short  turn  to  enter  a  bridge,  and  that 
the  machine  struck  the  bridge,  and 
the  plaintiff  was  thrown  out.  The 
complaint  in  this  case  was  held  not 
to  charge  negligence  as  to  speed  alone, 
but  also  as  to  the  manipulation  of  the 
machine,  where  it  alleged  that  the  de- 
fendant negligently;  carelessly,  and 
wilfully  drove  the  automobile  at  an  ex- 
cessive speed,  and,  while  so  driving, 
attempted  to  turn  a  sharp  corner. 
And,  accordingly,  a  charge  permitting 
the  jury  to  consider  the  negligent  op- 
eration of  the  machine,  as  well  as  the 
excessive  speed,  was  sustained,  and 
there  was  held  to  be  no  error  in  refus- 
ing a  charge  which  sought  to  confine 
the  jury  to  a  consideration  of  negli- 
gence arising  from  speed  alone. 

In  the  Fairchild  Case  it  was  held 
that  a  statute  regulating  the  speed  of 
automobiles  on  the  highway,  and  at 
corners  and  curves,  was  not  only  in- 
tended for  the  benefit  of  the  public 
generally,  but  also  for  the  protection 
of  a  passenger  riding  with  one  who 
had  been  hired  to  transport  him. 

A  requested  instruction  that,  if  the 
accident  was  caused  by  reason  of  the 


floor  of  the  bridge  being  in  a  bad  con- 
dition, which  condition  was  not 
known,  and  could  not  have  been  known 
by  the  defendant  in  the  exercise  of  or- 
dinary care,  and  that  but  for  such  con- 
dition the  accident  would  not  have  oc- 
curred, the  verdict  should  be  for  the 
defendant,  was  held  properly  modified 
so  as  to  warrant  a  recovery,  although 
the  bad  condition  of  the  bridge  was  a 
contributing  cause  of  the  accident,  if 
the  defendant's  negligence  in  operat- 
ing his  car  was  also  a  proximate  cause 
of  the  injury.    Ibid. 

2*  Accidents  on  wet  street. 

In  Desmarchier  v.  Frost  (1917)  91 
Vt.  138,  99  Atl.  782,  in  an  action  by 
a  passenger  against  the  owner  of  a 
faired  automobile  for  an  injury  re- 
ceived through  the  sluing  of  the 
machine  on  a  slippery  road,  a  request- 
ed instruction  was  held  to  assert  a 
sound  proposition,  which  stated  that 
it  was  the  duty  of  the  defendant  to  ob- 
serve the  general  condition  of  the 
road,  and  if  it  was  soft  and  slippery, 
and  for  that  reason  an  accident  more 
likely  to  occur,  he  should  have  driven 
and  governed  his  automobile  with 
that  condition  of  the  road  in  mind; 
but  the  plaintiff  was  held  entitled  on- 
ly to  a  substantial  compliance  with 
his  request,  and  other  instructions 
given  were  held  to  cover  this  point 
A  further  instruction  that  if  the  de- 
fendant was  driving  the  car  at  the 
time  of  the  accident  as  a  careful  and 
prudent  person  would  have  driven  it 
under  the  circumstances,  and  for  some 
unknown  or  unforeseen  reason  it 
skidded,  or  slued,  the  defendant  would 
not  be  liable,  was  held  proper,  as  it 
merely  asserted  that  if  the  defendant 
was  not  negligent  he  was  not  liable. 

The  evidence  in  Gerretson  v.  Ramb- 
ler Garage  Co.  (1912)  149  Wis.  628, 
40  L.R.A.(N.S.)  457,  136  N.  W.  186, 
was  held  sufficient  to  entitle  a  finding 
of  negligence  on  the  part  of  the  driver 
of  a  hired  motor  vehicle,  there  being 
testimony  that  on  the  day  of  the  ac- 
cident it  was  wet  and  slippery  and 
that,  although  tire,  chains  were  in  the 
car,  the  chauffeur  negligently  failed 
to  put  them  on,  and  that  he  drove  the 
car  at  a  speed  of  18  or  20  miles  an 
hour  in  violation  of  a  city  ordinance. 
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and  that  this  speed  made  a  collision 
between  the  car  and  a  street  car  in- 
evitable^ and  that  to  minimize  its  ef- 
fect the  chauffeur  turned  sharply, 
causing  the  machine  to  skid  and  col- 
lide with  the  street  car. 

And  the  evidence  in  Neumiller  v. 
Acme  Motor  Car  Co.  (1912)  49  Pa. 
Super.  Ct.  183,  was  held  sufficient  to 
warrant  the  jury  in  finding  negligence 
on  the  part  of  the  chauffeur,  it  ap- 
pearing that  the  accident  occurred  in 
the  daylight  on  a  broad  highway  over 
which  the  chauffeur  had  a  choice  of 
direction,  and  full  control  of  the  speed 
of  his  car,  that  he  knew  the  risk  pre- 
sented by  a  wet  street,  and  the  dif- 
ficulty of  crossing  rails  of  a  trolley 
track  extending  3  or  4  inches  above 
the  street  level,  and  that  his  course 
and  speed  were  such  that  in  going 
from  one  side  of  the  street  to  the  oth- 
er the  rear  wheel  of  the  car  caught 
or  dragged,  causing  the  car  to  skid 
with  such  force  that  it  struck  the  curb 
and  ran  into  a  tree,  injuring  the  pas- 
senger. 

3,  Accidetits   from    car    starting   during 
chauffeur's  absence. 

The  evidence  in  Wallace  v.  Keystone 
Automobile  Co.  (1913)  239  Pa.  110,  86 
Atl.  699,  in  which  a  recovery  was 
sought  against  the  owner  of  an  auto- 
mobile for  injuries  sustained  by  a  pas- 
senger to  whom  it  had  been  rented 
with  a  chauffeur,  was  held  sufficient 
to  justify  the  jury  in  finding  that  the 
accident  causing  the  injury  would  not 
have  occurred  had  the  machine  been 
in  a  proper  condition,  and  had  the 
chauffeur  been  competent  and  skilful 
and  free  from  negligence,  it  appearing 
that  the  chauffeur  stopped  the  auto- 
mobile, alighted  from  it,  and  when  he 
had  gone  but  a  few  yards  towards  a 
team  on  the  opposite  side  of  the  road, 
from  the  occupants  of  which  he  in- 
tended to  make  inquiries  as  to  his 
route,  the  automobile  started  towards 
him,  and  that  he  ran  back  to  the 
machine,  and  in  attempting  to  avoid  a 
collision  with  the  team  and  its  oc- 
cupants the  machine  went-  over  an 
embankment,  killing  the  plaintiff's 
husband,  and  injuring  her.  It  was 
further  held  that  the  starting  of  the 
automobile  was  the  proximate  cause 


of  the  accident,  resulting  in  the  death 
of  the  plaintiff's  husband  and  her  in- 
jury, and  there  was  held  to  be  no  inter- 
vening, independent  agency. 

In  the  Wallace  Case  a  cause  of  ac« 
tion  was  held  to  be  alleged  by  a  com- 
plaint which  stated  that  on  account 
of  the  want  of  repair  and  defects  in 
the  automobile  furnished,  and  the  in- 
competency, unskilfulness,  and  neg- 
ligence of  the  chauffeur  in  handling 
the  automobile,  the  car  started  and 
was  carelessly  and  negligently  run,  or 
driven,  against  a  tree  by  the  chauffeur,, 
and  that  as  a  result  the  plaintiff's  hus- 
band was  killed  and  she  was  injured. 
The  court  held  that  it  was  unneces* 
sary  to  allege  anything  more  definite 
as  to  the  facts  constituting  the  alleged 
negligence,  or  to  set  out  the  evidence 
by  which  it  was  expected  to  prove  the 
want  of  repair,  or  the  incompetency 
or  negligence  of  the  chauffeur. 

b.  Injuries  to  guests. 

Where  an  automobile  is  hired  f roni 
an  undertaker  for  use  in  conveying 
persons  at  a  funeral,  the  contract  for 
hire  is  for  the  benefit  of  each  occupant 
of  the  machine  invited  by  the  person 
hiring  it,  and  imposes  the  same  duty 
on  the  person  renting  the  machine  to- 
wards each  of  the  occupants,  and  thQ 
fact  that  the  person  renting  the 
machine  did  not  know  the  number  or 
names  of  the  persons  for  whom  it  was 
hired  does  not  affect  the  question  of 
liability,  in  case  of  an  injury  to  one  of 
the  occupants  through  the  negligence 
of  the  chauffeur.  Dunne  v.  Boland 
(1916)  199  III.  App.  308. 

In  the  Dunne  Case,  it  was  held  that 
the  undertaker  was  in  the  position  of 
a  private  carrier  for  hire,  no  different 
from  that  of  a  liveryman  rendering 
similar  carriage  service,  and  that  it 
made  no  difference  whether  he  or  his 
chauffeur  did  the  driving.  The  court 
stated  that  he  was  required  to  exer- 
cise the  same  measure  of  skill  and 
care  which  was  applied  to  a  person  en- 
gaged in  any  special  pursuit  in  which 
he  undertakes  to  perform  services  for 
others  for  a  compensation,  that  such 
a  one  undertakes  to  possess  the  skill 
adequate  to  the  undertaking,  and 
promises  to  exercise  due  diligence  and 
care  in  its  performance,  but  that  or- 
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dinary  skill,  diligence,  and  prudence 
are  all  that  the  law  exacts  from  him. 
The  evidence  in  this  case,  however, 
was  held  to  show  a  want  of  ordinary 
skill  and  positive  negligence,  there 
being  evidence  that,  while  it  was  be- 
ing operated  by  the  defendant's  chauf- 
feur, it  struck  a  rail  of  a  bridge  and 
upset,  and  it  appearing  that,  although 
the  driver  was  within  the  jurisdiction 
of  the  court,  he  was  not  called  to  re- 
fute the  evidence  tending  to  show  that 
the  accident  was  due  wholly  to  his  in- 
attention and  carelessness. 

Although  the  defendant  in  the 
Dunne  Case  introduced  evidence  that 
after  the  accident  a  defect  was  found 
in  the  steering  gear  that  was  not  dis- 
coverable by  the  exercise  of  reason- 
able care  in  the  inspection  of  the 
machine,  yet,  as  there  was  nothing  in 
the  record  to  indicate  that  the  defect 
might  not  have  resulted  from  the  ac- 
cident, and  the  driver  was  not  called 
to  prove  that  he  had  any  difficulty  in 
steering  the  car,  it  was  held  not  to  re- 
fute the  plaintiff's  proof  of  negligence. 

In  Rodenburg  v.  Clinton  Auto  & 
Garage  Co.  (1913)  84  N.  J.  L.  545,  87 
Atl.  71,  affirmed  in  (1913)  85  N.  J.  L. 
729,  91  Atl.  1070,  the  question  whether 
the  plaintiff  was  in  the  car  by  the  in- 
vitation of  the  defendant  was  held  for 
the  jury,  and  the  evidence  was  held 
to  show  that  the  car  was  rented  for 
the  use  of  the  hirer  and  his  guests, 
and  that  the  plaintiff  was  present  at 
the  invitation  of  the  hirer. 

With  respect  to  the  obligation  of 
the  defendants  to  the  guests  of  the 
hirer,  the  couH  stated  that  the  duty 
of  the  defendants  was  similar  to  that 
which  the  owner  of  an  apartment 
house  owes  to  visitors  of  his  tenants 
with  regard  to  the  condition  of  the 
common  passages,  that  while  the 
plaintiff  was  riding  in  their  car,  driv- 
en by  the  defendants'  chauffeur,  they 
owed  him  the  duty,  at  least,  of  reason- 
able care  for  his  safety,  and  that  the 
failure  of  the  driver  to  use  such  care 
would  render  them  liable,  in  the  ab- 
sence of  contributory  negligence.  The 
question  whether  the  chauffeur  was 
the  servant  of  the  hirer  or  of  the  own- 
er of  the  machine  was  left  to  the  jury, 
and  this  was  held  as  favorable  to  the 


defendant  as  he  could  expect,  the 
court  stating  that  normally  the  driver 
of  a  hired  conveyance,  when  furnished 
and  paid  by  the  owner  thereof,  is  the 
servant  of  the  owner,  and  not  of  the 
hirer. 

In  this  case,  the  collision  resulting 
in  the  guest's  injury  occurred  when 
the  driver  attempted  to  crowd  between 
a  standing  truck  and  the  curb,  during 
the  process  of  which  the  truck  horses 
moved.  The  question  whether  the 
driver  of  the  automobile,  in  the  exer- 
cise of  due  care,  should  have  tried  to 
get  through  the  narrow  opening,  was 
held  for  the  jury,  as  were  also  the 
questions  of  proximate  cause  and  con- 
curring negligence  on  the  part  of  the 
truck  driver  in  leaving  his  horses  un- 
attended. 

In  Routledge  v.  Rambler  Automobile 
Co.  (1906)  —  Tex.  Civ.  App.  — ,  95  S. 
W.  749,  the  evidence  was  held  to  jus- 
tify a  recovery  by  a  guest  of  one  who 
had  rented  the  machine  from  the  de- 
fendant, where  the  car  was  being  driv- 
en at  25  or  30  miles  an  hour,  and  the 
chauffeur  was  unable  to  make  a  curve 
and  ran  into  a  fence,  injuring  the 
plaintiff,  although  there  was  evidence 
that  other  members  of  the  party  had 
requested  the  chauffeur  to  drive  at  a 
high  rate  of  speed,  but  it  did  not  ap- 
pear that  the  plaintiff  had  made  such 
a  request,  or  had  acquiesced  in  the  de- 
mand of  the  others. 

IV.  Miscellaneous. 

It  will  be  observed  that  in  the  re- 
ported case  (DANTZL]^SHIPBmLDlKG& 

Dry  Docks  Co.  v.  Hurley,  ante,  1487), 
the  court  was  of  the  opinion  that 
there  was  no  breach  of  the  carrier's 
contract  for  hire,  and  no  negligence 
shown,  by  reason  of  the  fact  that  the 
driver  of  the  motor  truck  passed  the 
gate  in  front  of  the  passenger's  board- 
ing house  a  few  feet  or  yards,  it  not 
appearing  that  there  were  any  imped- 
iments in  the  way  of  his  getting  to  the 
house;  but  it  was  held  that,  assuming 
that  the  driver  should  have  stopped 
immediately  in  front  of  the  gate,  and 
failed  to  do  so,  there  could  be  no  re- 
covery for  the  death  of  the  passenger, 
who  jumped  from  the  automobile  while 


ANNO.— CARRIER  BY  AUTOMOBILE. 


1509 


it  was  running  at  not  less  than  8  miles 
an  hour,  and  fell  under  the  wheels, 
sinee  his  act  was  the  proximate  cause 
of  tlie  injury. 

It  has  been  held  that  one  who  op- 
erates a  sight-seeing  automobile  over 
regular  routes  in  a  city,  which  he  in- 
vites the  general  public  to  patronize 
for  hire,  owes  patrons  the  duty  of  ex- 
ercising in  the  operation  of  the  ve- 
hicles the  highest  degree  of  care  con- 
sistent with  the  proper  transaction  of 
the  business.  Hinds  v.  Steere  (1911) 
209  Mass.  442,  35  L.R.A.(N.S.)  658,  95 
N.  E.  844,  1  N.  C.  C.  A.  134. 

And  in  McFadden  v.  Metropolitan 
Street  R.  Co.  (1911)  161  Mo.  App.  652, 
143  S.  W.  884,  where  a  passenger  on  a 
sight-seeing  automobile  sought  recov- 
ery for  an  injury  sustained  in  a  col- 
lision between  the  automobile  and  a 
street  car,  it  was  held  that  the  driver 
of  the  automobile  owed  his  passengers 
the  highest  degree  of  care,  and  the 


evidence  was  held  to  show  a  failure  to 
use  reasonable  care,  there  being  tes- 
timony that  if  he  had  looked  in  the 
direction  of  the  street  car  he  must 
have  observed  the  negligence  of  the 
motorman  in  operating  his  car. 

In  Wing  V.  London  General  Omnibus 
Co.  [1909J  2  K.  B.  (Eng.)  652,  3  B.  R. 
C.  79,  78  L.  J.  K  B.  N.  S.  1063,  101 
L.  T.  N.  S.  411,  73  J.  P.  429,  25  Times 
L.  R.  729,  53  Sol.  Jo.  713,  7  L.  G.  R. 
1093,  in  an  action  by  a  passenger  on  a 
motor  omnibus  for  personal  injuries 
sustained  in  consequence  of  the  ve- 
hicle skidding  on  the  slippery  road 
and  colliding  with  an  electric  light 
pole,  the  mere  fact  that  the  owner  of 
the  omnibus  operated  it  on  the  high- 
way for  the  carriage  of  passengers 
when  the  road  was  in  a  slippery  or 
greasy  condition,  with  knowledge  of 
the  tendency  of  such  vehicles  to  skid, 
was  held  no  evidence  of  negligence  on 
the  part  of  the  owner.         J.  T.  W. 


A.  H.  KARNES,  Plflf.  in  Err., 
COMMONWEALTH  OP  VIRGINIA. 

Virginia  Supreme  Court  of  Appeals'^  June  IS,  1019. 

(_  Va-  — ,  99  S.  E.  562.) 

Evidence  —  declarations  of  fear  of  other  persons. 

1.  One  accused  of  murder  may  show  that,  about  the  time  of  the  crime, 
deceased,  by  words  and  acts,  showed  that  she  was  afraid  of  another  per- 
son, who  she  claimed  had  threatened  to  kill  her. 

[See  note  on  this  question  beginning  on  page  1516.] 

jniy  —  objection  to  panel  —  waiver.     Appeal  —  irregularity  in  jury  —  re- 
versal. 

4.  The  appellate  court  will  indulge 
any  proper  presumption  in  favor  of  the 
proceedings  summoning  and  impaneling 
a  jury,  and  will  not  reverse  a  clause  for 
irregularities  where  no  injury  is  shown, 
unless  the  objection  is  made  before  the 
jury  is  sworn,  as  required  by  statute. 

[See  2  R.  C.  L.  219  et  seq.] 
DefinUion  —  vicinage. 

5.  The  word  "vicinage,"  as  used  in  a 
constitutional  provision  giving  an  ac- 
cused person  a  right  to  trial  by  jury  in 
his  vicinage,  means  the  territorial  jur- 
isdiction of  the  court  in  which  the 
venue  of  the  crime  is  laid. 

,  [See  16  R.  C.  L.  228.] 


2.  An  objection  that  an  impaneled 
jury  was  illegally  constituted  and  se- 
lected is  too  late  under  a  statute  pro- 
viding that  no  irregularity  in  drawing 
the  jury  shall  be  ground  for  setting 
aside  a  verdict  or  granting  a  new  trial 
unless  objection  thereto  is  made  be- 
fore the  jury  is  sworn,  and  the  irregu- 
larity was  intentional,  and  such  as 
would  probably  cause  injustice  to  the 
commonwealth  or  the  accused. 

fSee  16  R.  C.  L.  284.] 

—  when  impaneled. 

3.  A  jury  is  not  impaneled  until  it 
has  been  selected,  found  free  from  ex- 
ceptions, and  duly  sworn  in  the  case. 
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Courts  —  jurisdiction  —  vicinage. 

6.  Giving  a  court  of  a  municipal  cor- 
poration jurisdiction  of  crimes  com- 
mitted within  1  mile  of  the  limits  of 
the  municipality  does  not  infringe  the 
constitutional  provision  giving  an'  ac- 
cused person  a  right  to  trial  by  an  im- 
partial jury  "in  his  vicinage." 

[See  16  R.  C.  L.  228.] 

Evidence  —  circumstantial  —  exclu- 
sion of  facts. 

7.  When  the  proper  determination 
of  a  fact  depends  upon  circumstantial 
evidence,  evidence  is  not  to  be  exclud- 
ed of  facts  or  circumstances  connected 
with  the  principal  transaction  from 
which  an  inference  can  be  reasonably 
drawn  as  to  the  truth  of  the  disputed 
facts 

[See  8  R.  C.  L.  180.] 

—  state  of  mind  —  declarations. 

8.  Where  the  inquiry  is  as  to  the 
state  of  one's  mind  at  a  particular  time, 
his  statements  and  declarations  indicat- 
ing his  state  of  mind  are  generally  ad- 
missible in  evidence. 

[See  1  R.  C.  L.  492;  10  R.  C.  L.  976.] 

Trial  —  instruction  —  relevancy* 

9.  Instructions  should  relate  to  the 
evidence  in  the  cause  on  triaL 

[See  14  R.  C.  L.  78^,] 


Appeal  —  instructions  not  based  on 
evidence  —  error. 

10.  It  is  reversible  error  in  a  mur- 
der case  to  give  an  instruction  based 
upon  the  assumption  that  deceased  was 
killed  by  a  pistol  shot,  where  it  is  not 
shown  that  accused  ever  had  a  pistol 
or  other  deadly  weapon. 

[See  2  R.  C.  L.  260.] 

Criminal  law  —  instruction  —  pres- 
ence at  time  of  murder. 

11.  Accused  in  a  murder  case  has  a 
right  to  an  instruction  that  his  mere 
presence  at  the  time  of  the  murder  was 
not  alone  si^cient  to  justify  a  convic- 
tion. 

—  inability  to  point  out  criminal  — 
effect. 

12.  Inability  of  accused  or  ;the  com- 
monwealth to  point  out  any  other  guilty 
person  does  not  warrant  conviction  of 
accused. 

Trial  —  refusal  of  requested  instruc- 
tions. 

13.  Requested  instructions  which  are 
mere  repetitions  of  those  already  given 
are  properly  refused.     . 

[See  14  R.  C.  L.  751.] 

Criminal  law  —  duty  to  set  aside  con- 
viction. 

14.  The  court  should  set  aside  a  con- 
viction in  a  criminal  case  which  there 
is  not  sufficient  evidence  to  support 


Error  to  the  Corporation  Court  of  Roanoke  to  review  a  judgment  .con- 
victing defendant  of  murder  in  the  second  degree.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Hoge  &  Darnall  and  Hair- 
ston  &  H<^»kinSy  for  pliantiff  in  error: 

The  jury  was  not  legally  summoned 
and  impaneled. 

Patrick  v.  Com.  115  Va.  933,  78  S.  E. 
628 ;  Jones  v.  Com.  100  Va.  847,  41  S. 
E.  951;  Looney  v.  Com.  115  Va.  921,  78 
S.  E.  625;  Wash  v.  Com.  16  Gratt.  538. 

Section  3055  of  the  Code,  giving  jur- 
isdiction a  mile  beyond  the  corporate 
limits  of  the  city,  is  unconstitutional. 

Pine  V.  Com.  121  Va.  842,  93  S.  E. 
652;  Ruffin  v.  Com.  21  Gratt.  790;  16 
R.  C.  L.  §§  14, 15;  Andrews  v.  Com.  100 
Va.  806,  42  S.  E.  935. 

Declarations  of  the  murdered  woman 
were  admissible. 

Cluverius  v.  Com.  81  Va.  787 ;  Tilley 
V.  Com.  89  Va.  136,  15  S.  E.  526. 

Messrs.  John  R  Saunders,  Attorney 
General,  J.  D.  Hank,  Jr.,  Assistant  At- 
torney General,  and  Morton  L.  Waller- 
stein,  for  the  Commonwealth: 

The  verdict  of  the  jury  was  not  con- 
trarv  to  the  law  and  the  evidence. 


Horton  v.  Com.  99  Va.  848,  38  S.  E. 
184 ;  Andrews  v.  Com.  100  Va.  801,  40 
S.  E.  935;  Hardy  v.  Com.  110  Va.  913, 
67  S.  E.  522;  Tilley  v.  Com.  89  Va.  136* 
15  S.  E.  526 ;  Cluverius  v.  Com.  81  Va. 
787;  Dean  v.  Com.  32  Gratt.  912. 

The  jury  was  legally  summoned  and 
impaneled. 

Patrick  v.  Com.  115  Va.  933,  78  S.  E. 
628;  Thurman  v.  Com.  107  Va.  912, 
60  S.  E.  99;  Ashlock  v.  Com.  108  Va. 
877,  61  S.  E.  752;  Hardy  v.  Com.  110 
Va.  910,  67  S.  E.  522;  Hall  v.  Com.  80 
Va.  555 ;  Myers  v.  Com.  90  Va.  785,  20 
S.  E.  l'"2;  Jones  v.  Com.  100  Va*  842, 
41  S.  E.  951. 

Section  3055  of  the  Code,  giving  jur- 
isdiction to  corporation  courts  over  of- 
fenses committed  in  the  county  within 
1  mile  of  the  corporate  limits,  is  con- 
stitutional. 

Rufiin  V.  Com.  21  Gratt.  790 ;  Bertram 
V.  Com.  108  Va.  902,  62  S.  E.  969; 
Anderson  v.  Com.  100  Va.  860,  42  S. 
E.  865;  Re  McDonald,  20  Cal.  App.  641, 
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129  Pac.  967;  State  v.  Robinson,  14 
Minn.  447,  Gill.  333;  Wray  v.  State,  154 
Ala,  36,  15  L.R.A.(N.S.)  493,  129  Am. 
St.  Rep.  18,  45  So.  697,  16  Ann.  Cas. 
362;  Mischer  v.  State,  41  Tex.  Crim. 
Rep.  212,  96  Am.  St.  Rep.  780,  53  S. 
W.  627 ;  State  ex  rel.  Hooten  v.  McKln- 
ney,  5  Nev.  194;  Ex  parte  Settle,  114 
Va.  715,  77  S.  E.  496;  Polglaise  v.  Com. 
114  Va.  860,  76  S.  E.  897. 

The  declarations  of  the  murdered 
woman  were  not  admissible. 

MuUins  V.  Com.  113  Va.  787,  75  S.  E, 
193;  Alexander  v.  United  States,  138 
XT.  S.  355,  34  L.  ed.  9  6, 11  Sup.  Ct.  Rep. 
350;  8  R.  C.  L.  §  178;  State  v.  Moon, 
Ann.  Cas.  1913A,  731  note;  Whart. 
Crim.  Ev.  p.  452 ;  Richards  v.  Com.  107 
Ta.  881,  59  S.  E.  1104;  McBride  v.  Com. 
96  Va.  818,  30  S.  E.  454 ;  Mings  v.  Com. 
85  Va.  638,  8  S.  E.  474;  Johnson  v.  Com. 
Ill  Va.  877,  69  S.  E.  1104. 

Admissions  of  defendant  on  the  stand 
as  to  the  contents  of  letters  alleged  to 
have  been  written  by  him  to  the  mur- 
dered woman  are  proper  testimony. 

Johnson  v.  Com.  supra;  Taylor  v. 
Peck,  21  Gratt.  11;  Wigmore,  Ev.  §§ 
1266, 1266. 

Prentis,  J.,  delivered  the  opinion 
of  the  court: 

The  accused  was  convicted  of 
murder  in  the  second  degree  and 
sentenced  to  twelve  years'  confine- 
ment in  the  penitentiary. 

1.  The  prisoner  objected  to  the 
jury  as  impaneled,  upon  the  ground 

-jury-^bjection  ^^a*  jt  was  illegally 
to  panel-  coRstituted  and  se- 

waver.  lected,  and  in  sup- 

port of  his  motion  had  the  original 
venire  facias  made  a  part  of  the 
record.  His  objection  was  over- 
ruled, and  he  excepted. 

The  question  is  controlled  by  § 
4018  of  the  Code,  the  last  para- 
graph of  which  provides  that  ^'no 
irregularity  or  error  in  drawing  the 
names  or  in  making  out  or  copying 
or  signing  or  failing  to  sign  the  list 
or  in  summoning  the  persons  named 
on  the  list  shall  be  cause  for  sum- 
moning a  new  panel  or  for  setting 
aside  a  verdict  or  granting  a  new 
trial,  unless  objection  thereto  was 
made  before  the  jury  was  sworn, 
and  unless  it  appears  that  such  ir- 
regularity, error,  or  failure  was  in- 
tentional or  is  such  as  to  probably 
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S,  E,  562.) 

cause    injustice    to    the    common- 
wealth or  to  the  accused/' 

It  appears  that  six  of  the  jurors 
who  served  were  not  in  the  list  of 
jurors  named  in  the  original  venire 
facias.  If  this  objection  had  been 
made  before  the  jury  was  sworn, 
and  the*  record  failed  to  show  that 
the  additional  jurors  had  been  law- 
fully impaneled,  then  it  is  clear  that 
the  motion  should  have  been  sus- 
tained. It  appears,  however,  from 
the  bill  of  exceptions,  that  this  ob- 
jection was  not  ntiade  until  after  the 
jury  had  been  im- 
paneled.    A  jury  is   TmpVneled. 

not  impaneled  until 
it  has  been  selected,  found  free 
from  exceptions,  and  duly  sworn  in 
the  case;  and  inasmuch  as  the  clear 
inference  is  that  the  jury  had  been 
sworn  before  the  objection  was 
made,  it  was  properly  overruled, 
for  it  does  not  appear  that  the  ir- 
regularity was  intentional,  or  such 
as  probably  to  cause  any  injustice 
to  the  accused.  While  the  statutes 
with  reference  to  the  summoning 
and  impaneling  of  jurors  in  crimi- 
nal cases  are  mandatory  and  must 
be  strictly  followed,  yet  this  court 
will  indulge  every  proper  presump- 
tion in  favor  of  the  Appeal- 
regularity     of     the   Irrearnlarlty  in 

proceedings,       and  ^-'y*^*"**- 
will  not  reverse  the  case  where  no 
injury  is  shown,  unless  the  objec- 
tion is  made    before  the    jury  is 
sworn. 

2.  The  crime  charged  (which  was 
the  murder  of  a  married  woman 
who  was  habitually  maintaining  il- 
licit relations  with  the  prisoner, 
and  had  previously  maintained 
similar  relations  with  other  men) 
was  committed  in  the  county  of 
Roanoke,  just  outside  of  the  city  of 
Roanoke,  and  within  1  mile  of  the 
city  limits.  The  accused  was  in- 
dicted in  the  corporation  court  of 
the  city  of  Roanoke.  He  demurred 
to  the  indictment,  upon  the  ground 
that  the  venue  of  the  crime  was  in 
the  county  of  Roanoke,  and  that  he 
could  not  be  tried  in  the  city,  be- 
cause, among  other  reasons,  by  §  8 
of  article  1  of  the  Virginia  Consti- 
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tution,  he  was  entitled  to  a  trial  "by 
an  impartial  jury  in  his  vicinage." 
That  the  statute,  Code,  §  3055, 
expressly  gives  the  corporation 
courts  of  the  state  concurrent  juris- 
diction with  the  circuit  courts  over 
criminal  offenses  committed  within 
1  mile  of  a  city,  is  clear.  It  is 
claimed,  however,  that  this  statute 
is  unconstitutional,  as  violative  of 
the  constitutional  right  of  the  pris- 
oner to  have  a  jury  of  his  vicinage. 
The  rule  in  England,  from  which 
we  get  the  provision  for  a  trial  by 
a  jury  of  the  vicinage,  is  that  the 
vicinage  includes  the  county  in 
which  the  crime  js  committed.  In 
this  country,  likewise,  while  as  a 
general  rule  the  county  constitutes 
the  district  (and  hence  the  vicin- 
age) of  the  court  in  which  indict- 
ments   for   crime   are   prosecuted, 

still  the  true  con- 
struction of  the 
word  "vicinage,"  as 
used  in  the  Constitution,  is  that  it 
corresponds  with  the  territorial 
jurisdiction  of  the  court  in  which 
the  venue  of  the  crime  is  laid.  In 
this  case,  the  corporation  court  of 
the  city  of  Roanoke,  under  the  gen- 
eral statute  referred  to,  is  vested 
with  jurisdiction  to  try  indictments 
for  crimes,  committed  within  the 
city  and  within  1  mile  of  its 
corporate  limits,  and  this  terri- 
tory constitutes  the  district  over 
which  the  court  has  jurisdiction. 
Hence  a  jury  summoned  from  any 

Courts-  P^rt      of      that      dlS- 

jnri-diotion—  trict  is  a  jury  of 
vicin.»e.  ^^    "Vicinage,"   or 

venue,  of  the  crime.  Had  the  ac- 
cused been  indicted  in  the  county  of 
Roanoke,  the  jury  would  have  been 
summoned  from  some  district  .of 
the  county  remote  from  the  place  of 
the  crime,  and  the  fact  that  this 
jury  was  summoned  from  the  city 
of  Roanoke,  which  constitutes  a  part 
of  the  district  over  which  the  cor- 
poration court  has  jurisdiction,  is 
not  objectionable,  and  does  not  vio- 
late the  constitutional  provision 
that  the  prisoner  is  entitled  to  be 
tried  by  a  jury  of  his  vicinage.  The 
statute  has  been  in  force  for  many 


years,  many  persons  have  doubtless 
been  convicted  thereunder,  and  its 
validity  has  been  generally  accept- 
ed. No  constitutional  right  has 
been  denied  the  accused,  and  no  suf- 
ficient reason  has  been  suggested 
which  would  justify  us  in  holding 
the  statute  unconstitutional. 

In  Ruffln's  Case,  21  Gratt.  790, 
this  court  upheld  the  constitution- 
ality of  a  statute  which  had  been  at- 
tacked on  this  ground  where  a  con- 
vict who  had  committed  a  crime  in 
the  county  of  Bath  was  tried  in  the 
circuit  court  of  the  city  of  Rich- 
mond, basing  its  ruling  upon  the 
fact  that  he  was  a  convict  in  the 
penitentiary,  under  the  control  and 
^subject  to  the  laws  which  governed 
that  institution  and  its  inmates. 

3.  It  is  urged  for  the  accused  that 
the  court  erred  in  excluding  evi- 
dence of  certain  declarations  made 
to  him  and  to  others  by  the  de- 
ceased, indicating  her  fear  of  one 
Agee,  and  his  threats  against  her. 
This  man  Agee  had  also  been  crim- 
inally intimate  with  the  deceased, 
and  had  been  suspected  of  the 
crime  (though  he  had,  after  an  ui- 
vestigation,  been  released) »  and  the 
statements  which  were  excluded 
may  be  summarized  thus:  That 
while  driving  out  with  the  accused 
on  Thursday  before  the  murder, 
which  occurred  on  the  following 
Saturday  night,  just  before  she 
passed  a  man  named  St  ain,  she 
pulled  her  hat  down  over  her  face 
as  though  to  conceal  her  identity; 
and  said  she  did  so  because  she  was 
afraid  Strain  would  tell  Agee  that 
she  was  riding  out  with  the  accused, 
and  that  Agee  would  kill  her;  that 
on  Saturday,  the  afternoon  of  the 
murder,  when  by  appointment  she 
was  with  the  accused,  she  kept  look- 
ing back  after  she  left  the  railroad 
station  because  she  was  afraid  that 
Agee  was  following  her;  that  she 
feared  violence  from  Agee ;  that  she 
no  longer  went  with  Agee ;  that  he 
told  her  he  would  kill  her  if  he 
caught  her  with  the  accused;  that 
she  tried  to  get  her  mind  off  of 
Agee,  but  that  he  would  come 
where  she  worked  to  see  her.    The 
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trial  court  properly  admitted  evi- 
-dence  of  tiie  actions  of  the  deceased, 
but  refused  to  admit  evidence  of  her 
statements,  most  of  which  accom- 
panied these  actions. 

It  would  be  vain  to  attempt  to 
reconcile  all  of  the  conflicting  cases 
as  to  when  such  statements  can  be 
admitted.  Much  must  be  left  to  the 
discretion  of  the  trial  judge,  but 
where  the  proper  determination  of 
a.  fact  depends  upon  circumstantial 
^  evidence,    the   safe 

eircnmst^tiai-.  practical     rulo     to 

SJcu.**"*"  **'         follow  is  that  in  no 

case  is  evidence  to 
be  excluded  of  facts  or  circum- 
stances connected  with  the  principal 
transaction,  from  which  an  infer- 
ence can  be  reasonably  drawn  as  to 
the  truth  of  a  disputed  fact.  8  R.' 
C.  L.  p.  180.  The  modern  doctrine 
in  this  connection  is  extremely  lib- 
eral in  the  admission  of  any  circum- 
stances which  may  throw  light  upon 
the  matter  being  investigated,  and 
^hile  a  single  circumstance,  stand- 
ing alone,  may  appear  to  be  entire- 
ly immaterial  and  irrelevant,  it  fre- 
quently happens  that  the  combined 
force  of  many  concurrent  and  relat- 
ed circumstances,  each  insufficient 
in  itself,  may  lead  a  reasonable 
mind  irresistibly  to  a  conclusion. 
Where  the  inquiry  is  as  to  the  state 
of  one's  mind  at  a  particular  time, 

his  statements  and 


tate  of  mind—   declaratlous      indi- 

catmg  his  state  of 
mind  are  generally  admissible.  Note 
in  95  Am.  Dec.  68;  Mutual  L.  Ins. 
Co.  V.  Hillmon,  145  U.  S.  285,  36  L. 
ed.  706,  12  Sup.  Ct.  Rep.  909.  Such 
declarations;  when  made  simultane- 
ously with  action,  have  been  admit- 
ted as  exceptions  to  the  hearsay 
rule,  and  have  been  characterized  as 
"verbal  acts."  Mr.  Wigmore  (3 
Wigmore,  Ev.  §  1772)  credits  Mr. 
Justice  Clifford  with  having  first 
used  this  expression,  in  Traveler's 
Ins.  Co.  V.  Mosley,  8  Wall.  411,  19 
L.  ed.  442,  where  he  says:  "Dec- 
larations of  a  party  to  a  transac- 
tion, though  he  was  not  under  oath, 
if  they  were  made  at  the  time  any 
act  was  done  which  is  material  as 
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evidence  in  the  issue  before  the 
court,  and  if  they  were  made  to  ex- 
plain the  act,  or  to  unfold  its  na- 
ture and  quality,  and  were  of  a 
character  to  have  that  effect,  are 
treated,  in  the  law  of  evidence,  as 
verbal  acts,  and,  as  such,  are  not 
hearsay,  but  may  be  introduced 
with  the  principal  act  which  they 
accompany,  and  to  which  they  re- 
late as  original  evidence,  because 
they  are  regarded  as  a  part  of  the 
principal  act,  and  their  introduc- 
tion in  evidence  is  deemed  neces- 
sary to  define  that  act  and  unfold 
its  true  nature  and  quality." 

While  Mr.  Wigmore,  in  discuss- 
ing the  admission  of  "verbal  acts," 
criticizes  the  suggestion  as  to  un- 
folding, elucidating,  and  explaining 
the  nature  of  the  act,  he  fully  agrees 
with  the  view  that  the  words  ac- 
companying such  acts  are  clearly 
admissible.  Such  words,  together 
with  the  act,  constitute  the  com- 
pleted action.  To  exclude  them  is 
to  incur  the  danger  of  either  losing 
or  misinterpreting  the  significance 
of  such  action.  Whether  called  part 
of  the  res  gestse  or  not  is  imma- 
terial. Instead  of  withholding  any 
available  information  by  the  appli- 
cation of  rigid  rules  of  exclusion, 
the  "more  excellent  way"  is  to  ad- 
mit all  testimony  which  will  en- 
lighten the  triers  of  fact  in  their 
quest  for  the  truth.  The  better 
view  is  not  how  little,,  but  how  much, 
logically  competent  evidence,  is  ad- 
missible. 10  R.  C.  L.  976;  note  in 
97  Am.  St.  Rep.  782. 

In  this  case,  the  evidence  tending 
to  show  that  the  accused  had  any 
motive  for  committing  the  crime  is 
very  slight  indeed,  if  not  negligible, 
whereas,  there  is  much  tending  to 
create  the  suspicion  that  possibly 
Agee  was  the  guilty  agent,  such  as 
the  fact  that  he  had  been-  supplant- 
ed in  the  woman's  favor  by  the  ac- 
cused; that  she  was  afraid  of  him; 
that  he  was  following  her  on  the 
evening  of  the  murder  and  not  long 
before  its  commission;  that. he  had 
possession  of  a  pistol,  and  that  he 
was  seeking  to  buy  cartridges  for  it 
a  short  time  before  the  crime  was 
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committed;  and  it  is  well  settled 
that,  where  there  is  a  trend  of  facts 
and  circumstances  tending  clearly 
to  point  out  some  other  person  as  the 
guilty  party,  the  prisoner  may  in- 
troduce any  legal  evidence  which 
is  available,  tending  to  prove  that 
another  person  committed  the 
crime  with  which  he  is  charged. 
8  R.  a  L.  185;  Carlton  v.  People, 
150  111.  181,  41  Am.  St.  Rep.  346, 
37  N.  E.  244,  9  Am.  Grim.  Rep. 
62 ;  Stout  V.  State,  174  Ind.  395,  92 
N.  E.  161,  Ann.  Gas.  1912D,  37; 
note  in  37  L.R.A.(N.S.)  346. 

We  have  two  cases  in  Virginia  in 
which  the  declarations  of  the  de- 
ceased not  made  in  the  presence  of 
the  accused  have  been  admitted  as 
tending  to  show  his  guilt :  Gluveri- 
us  V.  Gom.  81  Va.  803;  Tilley  v. 
Gom.  89  Va.  153,  15  S.  E.  526.  In 
the  former  case,  the  statement  of 
the  deceased  was  admitted  that  a 
letter  which  she  had  received  was 
the  inducement  and  cause  of  her  go- 
ing from  her  home  to  Richmond, 
where  the  crime  was  committed. 

While  a  large  discretion  must  and 
should  remain  vested  in  the  trial 
court  as  to  the  admission  of  this 
class  of  testimony,  it  is  always 
safer,  in  cases  depending  upon  cir- 
cumstantial evidence  alone,  to  ad- 
mit rather  than  to  reject,  and  this 
is  the  tendency  of  modern  statutes 
and  decisions  relating  to  evidence. 
The  testimony  to  which  we  have  re- 
ferred would  have  been  clearly 
admissible  on  behalf  of  the  com- 
monwealth in  the  prosecution  of 
Agee  for  the  crime,  and  in  our 
judgment  it   is  equally   admissible 

-declaration.  ^^  favor  of  the  ac- 
of  fear  of  otber    cuscd,  as  tending to 

pcr.on».  gj^^^    ^y^^^     ^^    ^^g 

not  guilty.  This  evidence  tending  to 
show  motive  on  Agee's  part  should 
have  been  admitted  on  behalf  of  the 
accused,  and  its  rejection  was  pre- 
judicial error. 

4.  The  court,  at  the  instance  of 
the  commonwealth,  and  over  the  ob- 
jection, of  the  prisoner,  gave  this 
instruction^  No.  2.  "The  court 
further  instructs  the  jury  that 
when  a  mortal  wound  is  given  with 


a  deadly  weapon  in  the  previous 
possession  of  the  slayer  without 
any,  or  upon  very  slight,  provoca- 
tion, it  is  prima  facie  wilful,  delib- 
erate, and  premeditated  killing,  and 
throws  upon  the  accused  the  neces- 
sity of  proving  extenuating  circum- 
stances, for  the  rule  of  law  is  that 
a  person  shall  be  taken  to  intend  that 
which  he  does,  or  which  is  the  neces- 
sary consequence  of  his  act.  There- 
fore the  court  tells  the  jury  that, 
if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the 
accused  shot  and  killed  the  deceased 
as  charged  in  the  indictment  with 
a  deadly  weapon,  which  was  in  the 
previous  possession  of  the  accused 
without  any,  or  upon  very  slight, 
provocation,  prima  facie  the  ac- 
cused is  guilty  of  wilful,  deliberate, 
and  premeditated  killing,  unless  it 
has  appeared  from  the  evidence  in 
the  case  that  there  were  extenuat- 
ing circumstances." 

That  such  an  instruction  has  been 
frequently  given  in  murder  cases  in 
which  it  was  appropriate  is  true.   It 
is  also  true,  however,  that  instruc- 
tions should  relate  to  the  evidence 
in  the  case  on  trial,  -,  .., 
and  that  it  is  harm-  T^ntrnou^n^ 
f ul  error  to  give  an  '**«^"«'^- 
instruction  based  upon  assumptions 
of  fact  which  do  not  appear  in  the 
evidence.    In  this  case,  while  true 
that  the  deceased  was  shot  with  a 
pistol,  there  is  no  testimony  which 
indicates  that  the  prisoner  ever  had 
a  pistol  or  any  other  deadly  weapon. 
In  cases  where  the 
evidence    shows   or  ui^tr  net  ions 

tends  to  show  that  J^JdeSctieMor. 
the  accused  was  in 
possession  of  such  a  weapon,  and 
used  it,  such  an  instruction  is  mani- 
festly proper,  and  the  inferences 
which  the  jury  may  draw  from 
the  fact  of  such  possession  and  use 
are  correctly  stated  in  the  instruc- 
tion complained  of.  As  there  is  no 
evidence  in  the  record  upon  which 
the  instruction  could  properly  be 
based,  the  giving  of  it  constitutes 
harmful  error. 

The  court  refused  to  give  two  in- 
structions offered  for  the  prisoner. 


KARNES 

One  (C)  reads  thus:  "The  court  in- 
structs the  jury  that  the  law  pre- 
sumes that  A.  H.  Karnes  is  innocent 
of  the  crime  with  which  he  now 
stands  charged,  and  before  there  can 
be  a  conviction  in  this  case,  the  law 
requires  the  commonwealth  to  prove 
by  clear,  distinct,  and  reliable  evi- 
dence, beyond  a  reasonable  doubt, 
that  A.  H.  Karnes  fired  the  shot  that 
killed  Mrs.  J.  B.  Kelly,  and  the  fact 
alone  that  he  was  present  at  the 
time  she  was  killed  is  not  sufficient 
to  justify  the  jury  in  convicting 
him." 

the  other  (D)  reads  thus:  **The 
court  instructs  the  jury  that,  not- 
withstanding the  fact  that  A.  H. 
Karnes  was  present  at  the  time  Mrs. 
J.  B.  Kelly  was  shot  and  killed,  he  is 
not  to  be  prejudiced  by  the  inability 
of  the  commonwealth  to  point  out 
any  other  criminal  agent  or  person 
who  committed  the  crime,  nor  is 

A.  H.  Karnes  called  upon  to  vindi- 
cate his  own  innocence  by  naming, 
or  identifying,  the  guilty  man,  but 
he  rests  secure  in  the  presumption 
of  innocence  until  proof  is  adduced . 
which  establishes  the  fact  beyond  all 
reasonable  doubt  that  he  actually 
shot  and  killed  the  deceased,  Mrs.  J.' 

B.  Kelly,  and  if  the  commonwealth 
has  failed  to  prove  by  clear,  distinct, 
and  reliable  evidence  beyond  all  rea- 
sonable doubt  that  he  shot  and  killed 
the  deceased,  the  law  requires  the 
jury  to  find  him  not  guilty." 

The  other  instructions  which  had 
been  given,  both  for  the  common- 
wealth and  for  the  prisoner,  with 
one  exception,  contained  only  the 
usual  general  statements  of  law  gov- 
erning trials  in  homicide  cases,  and 
were  correct.  The  accused,  how- 
ever, was  entitled  to  have  the  minds 
of  the  jury  directed  to  the  specific 
evidence  in  the  case.  They  had  no- 
where been  told  that  the  mere  pres- 
ence of  the  accused  at  the  time  the 

murder  was  com- 
fn'iJ?ac"Jo\r-"-  mitted  was  not 
'*J'''j:ii>-1a'!.^*  "™*  alone    sufficient    to 

justify  a  conviction. 
That  this  is  the  law  certainly  can- 
not be  doubted.  Kemp  v.  Com.  80 
Va.  449,  450;  McBride  v.  Com.  95 
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Va.  826,  30  S.  E.  454;  Goldman  v. 
Com.  100  Va.  878,  42  S.  E.  923. 

In  McBride  v.  Com.  95  Va.  826, 
30  S.  E.  454,  it  was  held  that  it  was 
error  to  instruct  a  jury  that  failure 
of  the  prisoner  to  disclose  any  other 
criminal  agent  was  a  circumstance 
to  be  considered  by 
them    in  determin-  pi?^?""/  *** 

ing  his    guilt,   and  effJSt.""*" 
that  he  is  not  to  be 
prejudiced  by  his  own  or  the  com- 
monwealth's inability  to  point  out 
any  other  criminal  agent. 

In  view  of  the  evidence  in  this 
case,  the  accused  was  entitled  tl> 
have  the  jury  told  distinctly  and 
clearly  that  his  mere  presence  at  the 
time  the  crime  was  committed  was 
not  alone  sufficient  to  justify  a  con- 
viction. The  refusal  of  these  in- 
structions was  also  harmful  error. 

Several  other  instructions  offered 
for  the  prisoner  were  refused,  and 
exceptions  thereto  taken;  but,  as 

they  were  either  er-  Triai-refo.ai 
roneous     or     mere  »'  reqnented 
repetitions   in   sub-  *"*'«<=**«'*•• 
stance  of  instructions  which  had  al- 
ready been  given  in  the  case,  the 
court  properly  refused  them. 

5.  The  prisoner  moved  the  court 
to  set  aside  the  verdict  upon  the 
ground  that  the  evidence  was  insuf- 
ficient to  justify  the  verdict  of 
guilty.  No  good  purpose  would  be 
served  by  summarizing  all  of  this 
evidence.  We  will  content  ourselves 
with  stating  that,  according  to  the 
prisoner's  testimony,  his  relations 
with  the  deceased  were  friendly; 
that  he  had  neither  motive  nor 
provocation  to  commit  the  crime ; 
that  the  shot  which  killed  the  de- 
ceased was  fired  while  the  accused 
and  she  were  together,  out-of-doors, 
on  a  dark  night,  supposing  them- 
selves to  be  alone;  that  she  was  in- 
stantly killed  by  a  bullet  fired  by 
some  unknown  person,  whether  di- 
rected towards  him  or  towards  the 
deceased,  he  could  not  say ;  and  that 
he  immediately  ran  away  from  the 
place.  There  is  much  to  support 
and  little  to  controvert  this  evi- 
dence. In  our  opinion,  the  circum- 
stances relied  upon  to  show  the  guilt 
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of  the  prisoner,  appearing  in  the 

criminal  law-  ^ecord,  are  insuffl- 
dnty  to  Het  aside  cient  to  sustain  the 
conviction.  conviction,  and  the 

trial  court  should  have  sustained 
the  motion  to  set  it  aside.  Hender- 
son V.  Com.  98  Va.  798,  84  S.  E, 
881;  Buck  v.  Com.  116  Va.  1037, 


88  S.  E.  890;  Starke  v.  Com.  116 
Va.  1089,  83  S.  E.  545 ;  Canter  v. 
Com.  123  Va.  794,  96  S.  E.  284, 

For  the  reasons  indicated,  this 
court  will  set  aside  the  verdict,  re- 
verse the  judgment,  and  remand 
the  cas^  for  a  new  trial,  if  the  com- 
monwealth shall  be  so  advised. 


ANNOTATION. 

Admistflbility  in  murder  trial  of  acts  or  declaratioiu  of  deceased  indicatiiig  fear 

of  ptf son  other  than  defendant 


General  rale. 

The  reported  case  (Karnes  v.  Com- 
monwealth) appears  to  be  the  only 
decision  at  variance  with  the  general 
rule,  which  is  that  testimony  as  to 
acts  or  declarations  of  the  deceased 
which  tend  to  show  fear  of  a  person 
other  than  the  defendant  is  not  admis- 
sible on  a  trial  for  homicide.  Good- 
lett  V.  State  (1902)  186  Ala.  39,  33  So. 
892;  Tatum  v.  State  (1901)  131  Ala. 
32,  31  So.  869;  Woolfolk  v.  State 
(1890)  85  6a.  69,  11  S.  E.  814;  State 
v.  McCJoy  (1892)  111  Mo.  517,  20  S. 
W.  240;  State  v.  Patrick  (1856)  48 
N.  C.  (3  Jones,  L.)  443;  State  v.  Dun- 
can (1846)  28  N.  C.  (6  Ired.  L.)  236; 
Brown  v.  State  (1913)  74  Tex.  Grim. 
Rep.  856,  169  S.  W.  437;  Wallace  v. 
State  (1904)  46  Tex.  Grim.  Rep.  341, 
81  S.  W.  966;  Murphy  v.  State  (1896) 
36  Tex.  Grim.  Rep.  24,  35  S.  W.  174. 

In  Wallace  v.  State  (1904)  46  Tex. 
Grim.  Rep.  341,  81  S,.  W.  966,  it  was 
said :  '^e  do  not  believe  it  was  com- 
petent for  the  appellant  to  prove  that 
deceased  •  .  •  had  certain  en- 
emies, and  that  he  was  apprehensive 
of  harm  from  them.  The  evidence  was 
too  remote;  the  rule  being  that  before 
testimony  of  this  character  is  admis- 
sible, the  evidence  must  tend,  at  least 
in  some  degree,  to  show  that  such  oth- 
er person  did  the  killing.  The  mere 
fact  that  other  parties  may  have  enter- 
tained feelings  of  hostility  or  ill  will, 
or  had  made  threats  against  deceased, 
will  not  be  sufficient." 

Applicatloii  of  rale. 

In  Murphy  v.  State  (1896)  86  Tex. 
Grim.  Rep.  24,  35  S.  W.  174,  a  trial  for 
murder,  it  was  proposed  to  prove  by 


certain  witnesses  that  some  time  prior 
to  the  homicide,  the  deceased,  wl^o  was 
superintendent  of  a  poor  farm,  ex- 
pressed apprehension  that  some  of  the 
convicts  or  escaped  convicts  of  the 
poor  farm  would  kill  him,  saying  that 
he  had  had  to  whip  a  great  many  ne- 
groes on  the  poor  farm,  and  that  they 
had  threatened  to  kill  him.  It  was 
held  that  the  testimony  was  not  ad- 
missible. The  court  said:  *lt  was 
the  statement  of  no  fact,  but  merely 
an  opinion  of  apprehension  on  the  part 
of  the  deceased,  and  was  hearsay.  As 
to  the  evidence  of  threats  to  kill,  made 
by  other  parties,  the  general  rule  )ias 
.  heretofore  been  stated  by  £his  court 
in  effect  as  follows :  In  a  case  of  cir- 
cumstantial evidence,  it  is  relevant  to 
prove  motive  on  the  part  of  some  other 
person  than  the  accused  to  have  com- 
mitted the  killing.  See  Kunde  v.  State  ^ 
(1886)  22  Tex.  App.  65,  8  S.  W.  325. 
We  would  further  observe,  in  regard 
to  this  character  of  testimony,  that,  in 
a  case  wholly  depending  on  circum- 
stantial evidence,  it  is  the  duty  of  the 
jury  to  explore  every  reasonable  hy- 
pothesis consistent  with  the  inno- 
cence of  the  defendant  before  they 
would  be  authorized  to  convict  him. 
In  other  words,  if  the  evidence  reason- 
ably shows  that  some  other  person 
than  the  accused  committed  the  of- 
fense charged,  it  is  their  duty  to  ac- 
quit; or  if  the  circumstances  which 
tend  to  show  that  some  other  person 
may  have  committed  the  crime  are  suf- 
ficient to  raise  a  reasonable  doubt  of 
the  defendant's  guilt,  an  acquittal 
should  follow.  This  is  in  accord  with 
the  rule  on  circumstantial  evidence. 
It  must  not  only  be  sufficient  te  con- 
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vict  the  defendant,  but,  in  testing 
its  sufficiency,  it  must .  exclude  the 
hypothesis  that  somebody  else  com- 
mitted the  offense.  While  this  is 
the  rule  laid  down  with  reference 
to  the  charge  of  the  court  on  circum- 
stantial evidence,  the  testimony  itself 
can  hardly  be  circumscribed  with  such 
limitations;  the  rule  as  to  circumstan- 
tial evidence  being,  as  to  its  admis- 
sibility, that  every  circumstance,  how- 
ever remote,  that  may  tend  to  shed 
any  light  upon  the  issue  in  the  case, 
is  admissible.  So  that,  in  the  admis- 
sion of  testimony,  the  rule,  as  we  un- 
derstand it,  is  more  latitudinous.  In 
other  words,  the  circumstances  them- 
selves, upon  any  given  theory,  may 
not  present  an  hypothesis  entirely  rea- 
sonable. Still  it  would  not  follow  that 
such  circumstances  are  not  admissi- 
ble, or  that  the  jury  would  not  have  a 
right  to  consider  them  in  connection 
with  other  circumstances  and  theories 
in  the  case.  This  case  is  of  a  peculiar 
character.  Generally,  in  cases  of  a 
circumstantial  character,  some  motive 
is  assigned  to  the  perpetrator  of  the 
homicide.  In  this  transaction  the  de- 
fendant and  his  brother,  prior  to  the 
homicide,  appear  to  have  been  on  the 
most  friendly  terms  with  the  deceased. 
It  appears  that  others  in  that  com- 
munity, or  who  had  previously  lived 
there,  entertained  feelings  of  hostility 
and  bitter  animosity  against  the  de- 
ceased. The  defendant  proposed  to 
prove  such  hostility  on  the  part  of  two 
such  persons,  and  there  appears  in 
the  record  some  evidence  of  the  prox- 
imity,  on  the  day  of  the  homicide,  of 
other  persons,  whose  identity  was  not 
recofirnized.  In  a  case  of  this  charac- 
ter, it  was  the  duty  of  the  court  to 
admit  every  fact  and  circumstance 
that  tended  to  establish  the  theory 
that  any  other  person  than  the  defend- 
ant committed  the  homicide.  This  was 
called  fer  in  order  to  enable  the  jury 
to  explore  every  avenue  consistent 
with  the  innocence  of  the  defendant; 
and,  in  our  opinion,  the  testimony  of- 
fered should  have  been  admitted." 

In  Brown  v.  State  (1913)  74  Tex. 
Crim.  Rep.  356,  169  S.  W.  437,  a  prose- 
cution for  wife  murder,  it  was  held 
that  it  was  not  permissible  to  show 


that,  five  years  before  the  homicide, 
the  wife  objected  to  a  lamp  being 
lighted  in  the  room,  stating  that  she 
was  afraid  that  a  former  husband 
would  kill  her. 

In  State  v.  McCoy  (1892)  111  Mo. 
517,  20  S.  W.  240,  it  was  said :  "De- 
fendant also  offered  to  prove  by  him- 
self declarations  made  to  him  by  the 
deceased,  that  one  Wood  was  a  former 
lover  of  hers,  and  had  come  from. 
Canada  and  had  threatened  to  kill  her. 
These  declarations  were  not  claimed 
to  be  a  part  oi  the  res  gestae  nor  dying 
declarations,  and  were  most  clearly  in- 
competent. The  state  cannot  be 
bound  by  the  admissions  pf  persons 
not  parties  to  the  record/' 

In  Woolfolk  ▼.  State  (1890)  85  6a. 
69,  11  S.  £.  814,  the  defendant  was  in- 
dicted and  tried  for  the  murder  of  his 
father.  There  were  also  eight  other 
indictments  against  him  for  killing  at 
the  same  time  and  place  seven  other 
persons.  He  offered  to  prove  by  his 
sister  that  she  was  at  the  father's 
house  when  the  news  came  that  one 
Caldwell  had  broken  out  of  jail,  and 
that  she  got  up  in  the  night  to  get 
some  water  and  dropped  the  dipper 
into  the  bucket,  and  that  this  caused 
her  father  to  jump  up  suddenly  very 
much  frightened.  The  defendant  then 
offered  to  prove  that  her  father  had 
said  that  since  he  had  put  Caldwell  in 
jail,  he  was  very  uneasy  and  apprehen- 
sive for  fear  Caldwell  and  his  folks 
or  friends  would  do  him  injury.  This 
explanation  was  offered  as  the  ex- 
planation of  his  fright.  Testimony 
was  also  offered  to  prove  that  the  de- 
ceased had  expressed  considerable  ap- 
prehension of  danger  from  the  negroes, 
on  his  place.  It  was  held  that  there 
was  no  error  in  refusing  to  admit  this 
testimony.  The  court  said:  "It  was 
immaterial  and  irrelevant,  and  would 
shed  no  light  upon  the  real  question  in 
the  case,  as  to  who  was  the  ^perpetra- 
tor  of  the  crime.  .  .  .  Certainly  the 
fright  of  an  old  man,  suddenly  av/ak- 
ened  by  the  dropping  of  a  dipper  in 
a  bucket,  and  his  apprehension  of  in- 
jury from  a  person  he  had  prosecuted 
and  sent  to  the  penitentiary,  could  not 
be  admissible.  When  the  case  was 
here  before,  we  held  that  'declarations 
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made  by  one  of  the  persons  killed  to 
her  father,  nearly  a  week  before  the 
killing,  as  to  her  fear  that  her  life 
was  in  danger  from  the  defendant,  and 
that  from  the  way  he  treated  her  she 
expected  to  be  killed,  were  inadmis- 
sible.' Woolfolk  V.  State  (1888)  81  Ga. 
552,  8  S.  E.  724  (3).  Still  less  would 
apprehensions  as  to  a  person  oth- 
er than  the  defendant,  not  connected 
by  other  evidence  with  the  crime,  be 
admissible.  It  may  have  been  the 
theory  of  the  defendant  that  his  father 
And  his  family  were  killed  by  the  ne- 
groes on  the  place,  but  it  has  been  his 
misfortune  that  he  has  been  unable  to 
show  it,  or  by  any  proper  evidence 
<;onnect  any  of  them  with  the  killing.'' 

In  State  v.  Patrick  (1836)  48  N.  C, 
(3  Jones  L.)  443,  the  defendant  on  a 
trial  for  murder  offered  evidence  to 
prove  that  the  deceased  had  declared, 
some  time  before  his  death,  that  he 
was  afraid  of  a  person  other  than  the 
defendant,  and  expected  that  person 
would  kill  him  yet.  It  was  held  that 
there  was  no  principle  of  law  under 
which  such  declarations  could  have 
been  received. 

In  Tatum  v.  State  (1901)  131  Ala. 
32,  31  So.  369,  a  trial  for  murder,  the 
defendant  offered  to  prove  that  on  the 
morning  of  the  killing  the  witness 
iisked  the  deceased  why  he  was  carry- 
ing a  pistol,  and  that  deceased  replied 
to  her  that  one  Rawlinson  had  threat- 
ened to  kill  him  on  sight,  because  of 
dome  attentions  the  deceased  had  been 
paying  to  a  certain  woman;  that  Raw- 
linson had  snapped  a  gun  in  the  face 
Qf  the  deceased,  and  that  the  defend- 
ant had  armed  himself  and  was  pre- 
pared to  defend  himself  against  Raw- 
linson in  an  emergency.  The  trial 
court  excluded  the  evidence  from  the 
consideration  of  the  jury,  and  in  sus- 
taining this  ruling  it  was  said:  "In 
the  absence  of  any  testimony  to  con- 
nect Rawlinson  with  the  crime,  proof 


of  a  motive  on  his  part  to  kill  the  de- 
ceased was  not  admissible  to  exculpate 
the  defendant.  Baker  v.  State  (1898) 
122  Ala.  1,  26  So.  194;  Josephine  v. 
State  (1860)  39  Miss.  613.  Rawlin- 
son's  motives,  however  malignant, 
were,  while  quiescent,  not  at  all  incon- 
sistent with  similar  motives  on  de- 
fendant's part  and  his  actual  commis- 
sion of  the  offense.  For  this  reason 
the  court  properly  refused  to  admit 
evidence  to  show  deceased  had  prose- 
cuted Rawlinson  for  an  assault  grow- 
ing out  of  their  attentions  to  a  wom- 


y> 


an. 

In  Groodlett  v.  State  (1902)  136  Ala. 
39,  33  So.  892,  the  defendant  offered  to 
prove  declarations  made  by  the  de- 
ceased that  a  person  other  than  the 
defendant  had  threatened  her  life. 
The  evidence  was  held  to  be  inadmis- 
sible, the  court  saying:  "The  evidence 
offered  by  defendant  of  the  declara- 
tions of  the  deceased  that  Simon  Crook 
had  threatened  her  life  was  the  barest 
hearsay  and  inadmissible.  Had  Simon 
admitted  to  the  witness  that  he  com- 
mitted the  homicide,  his  admission  or 
confession  would  have  been  incompe- 
tent. West  V.  State  (1884)  76  Ala.  98; 
Snow  V.  State  (1877)  58  Ala.  372.  The 
fact  that  the  evidence  offered  was  a 
declaration  of  the  deceased  to  the  wit- 
ness, instead  of  a  statement  by  Simon 
to  the  witness,  does  not  relieve  it  from 
being  hearsay.  Tatum  v.  State  (Ala.) 
supra. 

In  State  v.  Duncan  (1846)  28  N.  C. 
(6  Ired.  L.)  236,  wherein  the  prisoner 
offered  to  prove  that  certain  other  per- 
sons harbored  ill  will  against  the  de- 
ceased and  had  threatened  him,  it  was 
held  that  such  evidence  was  inadmis- 
sible as  mere  hearsay,  and  moreover 
could  not  tend  to  establish,  under  the 
circumstances,  that  the  defendant, 
who  was  charged  with  being  an  ac- 
cessory before  the  fact,  was  not  also 
guilty  as  charged.  W.  M.  G. 
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STATE  OF  WISCONSIN  et  al.,  Appta., 

V. 

FRED  C.  EBELING,  Exr.,  etc.,  of  John  H.  Ebeling,  Deceased,  et  al., 

Respts. 

Wiaoanain  Supreme  Court -^  May  27^  1919. 

(_  Wis.  — ,  172  N.  W.  734.) 

^Constitutional  law  —  reasonable  classification  —  tax  on  gift  within  speci- 
fied time  of  death. 

1.  The  legislature  may  constitutionally  tax  all  gifts  made  within  six 
years  of  death,  without  taxing  other  gifts  inter  vivos,  since  it  is  based 
upon  reasonable  classification. 

[See  note  on  this  question  beginning  on  page  1523.] 

Tax  —  inheritance  —  deduction    of 
Federal  tax. 

2.  The  Federal  estate  tax  is  not  a 
proper  deduction  in  computing  a  state 
inheritance  tax  on  a  decedent's  estate. 
^^  intent  of  statute  —  absolute  tax. 

3.  A  statute  providing  that  every 
gift  within  six  years  of  the  grantor's 
death  shall  be  construed  to  have  been 
made  in  contemplation  of  death,  with- 
in the  meaning  of  the  Inheritance  Tax 
Law,  does  not  create  merely  a  rule  of 
-evidence,  but  makes  such  gifts  abso- 
lutely taxable. 

Statute  —  Constitution  —  definite- 
ness. 

4.  The  use  of  the  word  "material,'* 
in  defining  the  portion  of  an  estate 
which  is  given  away  in  contemplation 


of  death,  does  not  make  the  statute  im- 
possible of  administration. 

Tax  —  inheritance  —  material  portion 
of  estate. 

5.  Gifts  of  $500  or  $1,000,  out  of  an 
estate  of  over  $300,000,  are  not  a  ma- 
terial part,  within  the  meaning  of  a 
statute  taxing  gifts  of  a  material  por- 
tion of  an  estate,  made  within  a  speci- 
fied time  before  death. 

—  what  is  material  portion  of  estate. 

6.  Gifts  of  more  than  $75,000,  made 
to  three  of  decedent's  children  within 
one  year,  constitute  a  material  portion 
of  his  estate  of  over  $300,000,  within 
the  meaning  of  a  statute  taxing  gifts 
of  a  material  portion  of  an  estate,  made 
within  a  specified  time  before  death. 


Appeal  by  the  state  and  county  from  a  judgment  of  the  Circuit  Court 
for  Brown  County  (Graass,  J.)  affirming  a  judgment  of  the  County 
Court,  determining  that  certain  gifts  were  not  subject  to  inheritance  tax 
in  proceedings  to  determine  inheritance.   Reversed. 


Statement  by  Owen,  J, : 

The  county  court  of  Brown 
county,  in  determining  the  amount 
upon  which  inheritance  taxes  im- 
posed upon  the  estate  of  John  H. 
Ebeling,  deceased,  should  be  com- 
puted, deducted  the  amount  of  the 
Federal  estate  tax  imposed  upon  the 
estate,  and  determined  that  certain 
gifts  made  by  decedent  within  six 
years  prior  to  his  death  were  not 
subject  to  an  inheritance  tax.  The 
state  and  county  apnealed  from  the 
judgment  to  the  circuit  court  for 
Brown  county,  where  the  judgment 
of  the  county   court  was   affirmed. 


From  such  judgment  the  state  and 
county  appealed. 

The  estate  was  valued  at  $332,- 
819.33.  Twelve  thousand  seven  hun- 
dred and  seventy-nine  dollars  and 
thirty-seven  cents,  the  amount  of 
the  Federal  estate  tax^  was  deducted 
from  this  amount  in  determining 
the  amount  upon  which  the  inherit- 
ance tax  should  be  computed.  The 
deceased  died  January  15,  1918. 
He  had  three  children.  Within  six 
years  prior  to  his  death  he  made 
gifts  to  them  as  follows:  December 
22,  1912,  $1,000  to  each;  November 
22, 1912,  $1,000  to  each;  October  31, 
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1913,  $500  to  each;  December,  1913, 
$200  to  each;  May,  1916,  $500  to 
each;  June  30,  1917,  $10,000  to 
each ;  August  18,  1917,  $5,318.33  to 
each;  and  October  1,  1917,  $10,000 
to  each. 

The  court  found  that  neither  of 
said  gifts,  nor  all  of  them  x^ombined, 
constituted  a  material  part  of  the 
estate  of  said  testator ;  that  neither 
of  said  gifts  nor  all  of  them  together 
was  or  were  made  in  the  nature  of  a 
final  disposition  or  distribution  of 
said  testator's  estate ;  that  no  one  of 
said  gifts  was  made  by  said  testator 
in  contemplation  of  death ;  and,  fur- 
ther, that  if  the  law  raised  any  pre- 
sumption as  to  any  of  such  gifts 
that  they  were  made  in  contempla- 
tion of  death,  said  presumption  is 
fully  overcome  by  the  evidence  in 
the  case. 

Messrs.  John  J.  Blaine,  Attorney 
General,  E.  E.  Brossard,  Assistant 
Attorney  General,  andi  William  Cook 
for  appellants. 

Mr.  Samuel  D.  Hastings,  for  re- 
spondents : 

Only  gifts  made  in  contemplation  of 
death  are  taxable. 

Nunnemacher  v.  State,  129  Wis.  190, 
9  L.R.A.(N.S.)  121,  108  N.  W.  627,  9 
Ann.  Cas.  711;  Knowlton  v.  Moore,  178 
U.  S.  56,  44  L.  ed.  975,  20  Sup.  Ct.  Rep. 
747. 

A  statute  imposing  a  tax  is.  to  be 
strictly  construed  in  favor  of  the  citi- 
zen. 

Re  Hodges,  86  Misc.  367,  148  N.  Y. 
Supp.  424;  Re  Thome,  44  App.  Div. 
8,  60  N.  Y.  Supp.  419;  Re  Vassar,  127 
N.  Y.  1,  27  N.  E.  394 ;  Re  Bronson,  150 
N.  Y.  1,  34  L.R.A.  238,  55  Am.  St.  Rep. 
632,  44  N.  E.  707?  State  v.  Pullman's 
Palace  Car  Co.  64  Wis.  89,  23  N.  W. 
871 ;  State  ex  rel.  Abbot  v.  McFetridge, 
64  Wis.  130,  24  N.  W.  140;  Re  Fayer- 
weather,  143  N.  Y.  114,  38  N,  E.  278. 

If  the  amendment  is  construed  as 
passing  over  the  line  dividing  gifts 
made  in  contemplation  of  death,  and 
those  not  made  in  contemplation  of 
death,  and  imposing  a  tax  upon  some 
of  the  latter,  but  not  all,  no  valid  classi- 
fication is  made  of  those  taxed  and 
those  not  taxed. 

Black  V.  State,  113  Wis.  205,  90  Am. 
St.  Rep.  853,  89  N.  W.  522;  Nunne- 
macher V.  State,  supra. 

The  classification  by  time  is  not  rea- 
sonable. 


Black  V.  State,  113  Wis.  205^  90  Am. 
St.  Rep.  853,  89  N.  W.  522 ;  Re  Watson, 
186  App.  Div.  48,  174  N.  Y.  Supp.  19. 

Unless  the  statute  clearly  defines 
ivhat  property  is  subject  to  taxation, 
the  court  must  hold  it  void  for  uncer* 
tainty. 

Norton  v.  Reed,  6  Wis.  522. 

Whether  or  not  a  gift  or  transfer 
was  made  in  contemplivtion  of  death  is 
a  question  of  fact,  a  judicial  question 
to  be  decided  by  the  court. 

Blackmore  &  B.  Inheritance  Tax, 
101;  State  v.  Thompson  (Re  Dessert) 
154  Wis.  320,  46  L.R.A.(N.S.)  790,  142 
N.  W.  647,  Ann.  Cas.  1915B,  1084. 

In  construing  the  statute  as  to  what 
is  meant  by  "material  parts,"  and  **in 
nature  of  final  distribution,"  all  doubts 
are  to  be  resolved  in  favor  of  the  citi- 
zen. 

State  V.  Pullman's  Palace  Car  Co.  64 
Wis.  103,  23  N.  W.  871;  Smith  v. 
Browning,  225  N.  Y.  358,  122  N.  E. 
219 ;  State  ex  rel.  Wickham  v.  Nygaard, 
159  Wis.  403,  150  N.  W.  513,  Ann.  Cas. 
1917A,  1065. 

None  of  tbe  gifts  in  question  were 
made  in  contemplation  of  death. 

State  V.  Pabst,  139  Wis.  661,  121  N. 
W.  351;  State  v.  Thompson,  supra; 
People  V.  Burkhalter,  247  IlL  600,  139 
Am.  St.  Rep.  351,  93  N.  E.  379;  Re 
Spaulding,  49  App.  Div.  541,  63  N.  Y. 
Supp.  694;  Re  Mahlstedt,  67  App.  Div. 
176,  73  N.  Y.  Supp.  818;  Re  Graves,  52 
Misc.  433,  103  N.  Y.  Supp.  671;  Re 
Bullard,  76  App.  Div.  207,  78  N.  Y. 
Supp.  491;  People  v.  Kelley,  218  111. 
509,  75  N.  E.  1038;  Conway  v.  State,. 
—  Ind.  App.  — ,  120  N.  E.  719. 

In  ascertaining  the  Residuary  estate, 
the  United  States  estate  tax  is  to  be  de- 
ducted as  any  other  charge  against  the 
estate. 

State  ex  rel.  Smith  v.  Probate  Ct  139 
Minn.  210,  166  N.  W.  126;  Corbin  v. 
Townshend,  92  Conn.  501,  103  Atl.  647; 
People  V.  Pasfield,  284  111.  460,  120  N. 
E.  286;  Re  Roebling,  —  N.  J.  Eq.  — , 
104  Atl.  296;  Knight's  Estate,  261  Pa. 
537,  104  Atl.  765;  Hooper  v.  Shaw,  176 
Mass.  190,  57  N.  E.  361;  Hooper  v. 
Bradford,  178  Mass.  95,  59  N.  E.  678. 

Owen,  J.,  delivered  the  opinion  of 
the  court : 

It  has  been  held  in  Re  Week,  — 
Wis.  — ,  172  N.  W.  782,  decided  here- 
with, that  the  Fed-  Tax-mheri- 
eral    estate   tax   is  taaee-^edoctioB 
not  a  proper  deduc-  '*'  ^^^^"^^  ♦•«• 
tion  in  determining  the  amount  upon 


RE  EBELING. 

(—  Wis.  —,  nZ  N.  W.  7SJk.) 


1621- 


which  the  state  inheritance  tax 
should  be  computed.  The  county 
court  erroneously  allowed  this  de- 
duction* 

Prior  to  the  enactment  of  chapter 
643,  Laws  of  1913,  S  1087-1,  Stat., 
imposed  a  tax  upon  three  classes  of 
transfers  of  property:  (1)  By  will; 
(2)  by  intestate  laws;  and  (3)  by 
gifts  made  in  contemplation  of 
death  of  the  donor  or  intended  to 
take  effect  in  possession  or  enjoy- 
ment at  or  after  such  death.  Chap- 
ter 643  of  the  Laws  of  1913 
amended  this  section  by  adding  at 
the  end  of  subdivision  3  the  follow- 
ing: "Every  transfer  by  deed, 
grant,  bargain,  sale  or  gift,  made 
within  six  years  prior  to  the  death 
of  the  grantor,  vendor  or  donor,  of 
a  material  part  of  his  estate,  or  in 
the  nature  of  a  final  disposition  or 
distribution  thereof,  and  without  an 
adequate  valuable  consideration, 
shall  be  construed  to  have  been 
made  in  contemplation  of  death 
within  the  meaning  of  this  section.^' 

The  state  contends  that  the 
amendment  makes  every  gift  of  a 
material  part  of  the  estate  of  a  de- 
ceased person,  when  made  within  six 
years  prior  to  death,  subject  to  an 
inheritance  tax.  It  is  the  contention 
of  the  respondents  that  the  amend- 
ment does  not  have  such  conclusive 
effect,  and  that  it  accomplishes  no 
more  than  to  make  the  gift,  when 
made  within  six  years  prior  to 
death,  pjima  facie  evidence  of  the 
fact  that  it  was  made  in  contempla- 
tion of  death,  thereby  shifting  the 
burden  of  proof  upon  that  question. 

In  the  case  of  State  v.  Thompson 
(Re  Dessert)  154  Wis.  320,  46 
L.R.A.(N.S.)  790,  142  N.  W.  647, 
Ann.  Cas.  1915B,  1084,  this  court 
had  under  consideration  the  ques- 
tion of  inheritance  taxes  due  from 
the  estate  of  one  Joseph  Dessert, 
who  died  at  the  age  of  ninety-two. 
Practically  his  entire  estate  was 
devised  to  his  only  daughter  and  sole 
heir,  Stella  D.  Thompson.  She  took 
by  the  will  about  $200,000.  During 
the  last  six  years  of  his  life  he  gave 
her  approximately  a  half  million  dol- 
lars, mainly  in  two  gifts,  one  made 
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three  years  and  the  other  four  and 
one-half  years  prior  to  his  death. 
This  court  held  that  the  gifts  were 
not  subject  to  inheritance  taxes. 
The  circumstances  of  that  case 
forcibly  brought  to  the  attention  of 
the  legislature  the  fact  that,  after  a 
person  had  attained  the  age  of 
eighty-nine  years,  an  age  when  he 
could  not  expect  to  live  many  more 
years,  when  his  thoughts  naturally 
were  concerned  rather  with  the  dis- 
position of  property  already  accu- 
mulated than  with  the  accumulation 
of  more,  he  could  bestow  his  prop- 
erty upon  the  objects  of  his  bounty, 
and  thus  evade  the  inheritance  tax. 
This  decision  was  rendered  May  31, 
1913.  The  legislature  was  then  in 
session.  Ten  days  thereafter  Senate 
Bill  No.  675  was  introduced  by  the 
joint  committee  on  finance.  This 
bill,  without  amendment,  was  ap- 
proved July  21st,  and  became  chap- 
ter 643  of  the  Laws  of  1913. 

Now  the  question  is  this:  Did 
the  legislature  intend  to  make  gifts 
and  transfers  of  property  made 
within  six  years  prior  to  death,  ab- 
solutely taxable,  or  was  it  simply 
providing  a  rule  of  evidence? 
There  can  be  little  doubt  that  the 
legislation  was  prompted  by  the  de- 
cision in  the  Thompson  Case.  That 
was  a  case  in  which  the  state  was  a 
t)arty.  It  was  regarded  as  an  im- 
portant case,  not  only  because  of  the 
amount  involved,  but  as  a  prece- 
dent. The  contention  of  tiie  state 
was  rejected  by  the  court.  It  seems 
quite  reasonable  to  suppose  that  the 
legislature,  in  enacting  the  amend- 
ment, intended  to  do  what  it  could 
in  the  way  of  molding  into  law  the 
doctrine  contended  for  \>y  the  state 
in  that  case.  If  it  intended  to  make 
the  gift  or  transfer  occupying  within 
six  years  prior  to  death  only  prima 
facie  evidence  of  the  fact  that  it  was 
made  in  contemplation  of  death,  tht^ 
legislative  response  was  certainly 
weak  and  puerile.  In  cases  where 
the  facts  are  easily  ascertainable, 
the  burden  of  proof  is  of  the  merest 
advantage.  It  is  only  in  cases  where 
the  proof  is  difficult  to  obtain,  such 
as  violations  of  the  Excise  Laws, 
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where  a  rule  of  law  constituting  cer- 
tain evidence  a  prima  facie  case  is 
of  real  advantage.  With  such  a  con- 
struction the  amendment  would  not 
have  changed  the  result  of  the 
Thompson  Case,  and  we  may  well 
believe  that  the  purpose  of  the  leg- 
islature was  to  prevent  such  a  recur- 
rence. 

It  is  clear  to  our  minds  that  the 
legislature  intended  to  define  what 
should  constitute  a  transfer  in  con- 
templation of  death.  It  was  the  leg- 
islative purpose  to  make  the  statute 
effective.  It  realized  that  if  a  per- 
son, after  reaching  the  age  of  eighty 
,  or  ninety  years,  could  dispose  of  his 
property  free  from  the  tax,  it  could 
be  easily  evaded  by  those  possessing 
the  larger  fortunes.  So  it  was  en- 
acted not  only  that  the  tax  should 

-intent  of  ^PP^y  ^  «^^^  ^^^^ 

ntatnte-  in  coutemplation  of 

«b.olate  tax.  ^^^^^    j^^^    ^^    ^j^^^ 

made  within  six  years  prior  to 
death. 

It  is  said  that  the  legislature  can- 
not declare  a  gift  to  be  in  contempla- 
tion of  death  when  it  in  fact  is  not 
so.  It  is  admitted,  however,  that 
the  legislature  may  tax  gifts  inter 
vivos.  Whether  these  gifts,  there- 
fore, be  held  to  be  gifts  in  contem- 
plation of  death  or  gifts  inter  vivos, 
they  are  not  beyond  the  power  of 
the  legislature  to  tax.  If  they  be 
considered  gifts  inter  vivos,  there  is 
abundant  justification  for  the  clas- 
sification here  made  in  segregating 
them  from  other  gifts  inter  vivos  as 
objects  of  taxation;  the  basis  for 
such  classification  being  the  purpose 
...  ..      ,       to    niake    the    law, 

Oonstitntlonal  • .      j  .-i      .   .  ' 

law^reniionabie    IS  recognizeQ  that  m 

te"on  ViVt*"*"  in  contemplation  of 
within  aiieoified    death,  effective.    It 

timeofdeatU.  ^^^j^^g     ^^^     ^^^^ 

enactinfif  a  police  regulation  it  may 
be  found  necessary  to  include  within 
the  purview  of  the  statute  certain 
acts,  innocent,  and  not  in  themselves 
a  subject  of  police  regulation  where 
the  inclusion  of  such  acts  is  neces- 
sary, in  the  opinion  of  the  legisla- 
ture, to  make  the  police  regulation 
effective.  Pennell  v.  State,  141  Wis. 
35, 123  N.  W.  115.    While  a  principle 


relating  to  police  regulation  does  not 
necessarily  apply  to  the  power  of 
taxation,  no  reason  is*  perceived  why 
the  legislature  may  not,  as  here, 
make  a  classification  of  gifts  inter 
vivos  and  subject  them  to  taxa- 
tion for  the  purpose  of  making 
effective  taxation  of  gifts  causa 
mortis.  That  it  will  occasionally  re- 
sult in  the  taxation  of  gifts  not  in 
fact  made  in  contemplation  of  death, 
which  may  be  conceded,  should  not 
condemn  the  classification,  if  the 
classification  be  reasonably  neces- 
sary to  carry  out  the  legislative 
scheme  for  the  taxation  of  gifts 
causa  mortis.  Nor  should  it  be  con- 
demned because  there  is  no  material 
distinction  between  those  who  fall 
immediately  upon  one  side  of  the 
line  and  those  who  fall  immediately 
upon  the  other,  as  illustrated  by  the 
fact  that  a  gift  one  day  less  than  six 
years  prior  to  death  is  taxable,  while 
a  gift  made  one  day  more  than  six 
years  prior  to  death  is  not  taxable. 
That  is  always  the  case  where  the 
classification  is,  of  necessity,  fixed 
by  an  arbitrary  line  of  demarcation. 
As  said  in  State  v.  Evans,  130  Wis. 
381,  HON.  W.  241:  "Neither  need 
we  be  disturbed  by  the  fact  that 
the  line  of  demarcation  between  the 
classes  is  arbitrary.  Wherever 
there  is  a  sliding  scale  of  age,  popu- 
lation, dimension,  distance,  or  other 
characteristic,  which  is  believed  to 
justify  classification,  necessarily  the 
division  between  classes  must  be  ar- 
bitrary, and  legislation  is  not  to  be 
declared  void  which  adopts  the  age 
of  twenty-one  as  marking  the  right 
to  vote  or  manage  property,  because 
the  individual  at  twenty  years  and 
eleven  months  may  be  as  competent 
as  at  twenty-one,  nor,  in  a  law  dis- 
tinguishing by  population,  because 
no  appreciable  difference  can  be  con- 
ceived between  the  town  of  999  and 
the  town  of  1,000,  provided,  general- 
ly, the  class  of  those  under  twenty- 
one  years  of  age  is  less  competent  to 
vote  or  manage  property  than  the 
class  of  mankind  above  that. age,  or 
the  class  of  towns  which  does  not  in- 
clude villages  of  1,000  population  are 
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srenerally  less  in  need  of  the  govern-     the    estate 
mental  powers  conferred  upon  vil- 
lages than  the  class  of  towns  which 
does  contain  villages  of  1,000  and 
upward/' 

The  next  question  is  whether 
these  gifts>  or  any  of  them,  consti- 
tute a  material  part  of  the  donor's 
estates.  Obviously  the  law  would  be 
easier  of  administration  if  it  were 
more  definite  in  fixing  the  character 
or  size  of  gifts  to  be  deemed  to  have 
been  made  in  contemplation  of 
death.  Whether  that  is  practicable 
or  possible  we  do  not  suggest.    The 

statute—  ^^      ®'      ^^^      WOrd 

conntitiitton-  "material"  does  not 
^ennitene...         make  the  law  im- 

posf^ible  of  administration.  Whether 
a  gift  constitutes  a  material  part  of 
a  donor's  estate  is  left  a  judicial 
question.  As  the  legislature  has 
not  attempted  to  define  with  ex- 
actness what  shall  be  considered 
a  material  part  of  an  estate,  neither 
shall  we.  That  question  must  be 
left  to  be  determined  in  each 
i^ase  as    it    arises.    In    this    case 
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was  valued  at  about 
$330,000.  We  think  that  occasional 
gifts  of  $500  or  $1,000  made  by  a 
donor  possessing  such  an  estate 
should  not  be  deemed  a  material  part 
thereof.  None  of  the  gifts  made 
prior  to  the  year  1917  exceeded 
$1,000.  We  hold 
that  such  gifts  are 


Tax— I  niter  It- 
an  ee— mat  erial 

not    taxable.      We  J^t'^iJ"*  *' 

hold  that  the  gifts 
made  in  1917  of  $10,000  to  each  of 
the  children  on  June  30th ;  $5,318.33 
to  each  on  August  18th  and  $10,000 
to  each  on  October     ^^„.  . 

1st,     amOUntmg     to    material  portion 

more  than  $75,000,  •' *•^^•• 

do  constitute  a  material  part  of  the 

estate  and  that  they  are  taxable. 

Judgment  reversed,  and  cause  re- 
manded, with  directions  to  reverse 
the  judgment  of  the  County  Court, 
with  directions  to  disallow  the  de- 
duction made  for  the  amount  of  the 
Federal  estate  tax,  and  to  include 
the  amount  of  the  gifts  indicated  in 
the  opinion  as  a  part  of  the  taxable 
estate. 


ANNOTATION, 


Constitiitioiialilyy  construction,  and  effect  of  legislative  definition  of  gift  or' 

transfer  in  ''contemplation  of  death." 


Statutes  taxing  transfers  or  gifts 
^'in  contemplation  of  death"  have  been 
quite  generally  enacted.  What  is  a 
transfer  or  gift  "in  contemplation  of 
death''  is  a  question  to  be  decided  in 
the  individual  case,  and  there  are 
many  judicial  definitions  of  the 
phrase,  under  the  ordinary  form  of 
statutes.  Statutes  like  that  involved 
in  the  reported  case  (Re  Ebeling, 
ante,  1519),  in  which  the  legislature 
has  defined  the  expression,  "in  con- 
templation of  death,'*  have  not  been 
before  the  courts  in  many  instances. 

The  Indiana  statute  referred  to  in 
Conway  v.  State  (1918)  —  Ind.  App. 
— ,  120  N.  E.  717,  provides  that  "any 
conveyance,  gift,  or  transfer  made 
within  two  years  of  the  death  of  any 
decedent  without  consideration  save 
and  except  love  and  affection,  shall 


be  conclusively  presumed  to  have  been 
made  in  contemplation  of  death." 
Laws  1917,  chap.  118,  §  1,  clause  4.  No 
question  as  to  this  statute,  however, 
was  involved  in  that  case. 

The  Nevada  act  provides  that  "the 
words,  'contemplation  of  death,'  as 
used  in  this  act,  shall  be  taken  to  in- 
clude that  expectancy  of  death  which 
actuates  the  mind  of  a  person  on  the 
execution  of  his  will,  and  in  no  wise 
shall  said  words  be  limited  and  re- 
stricted to  that  expectancy  of  death 
which  actuates  the  mind  of  a  person 
in  making  a  gift  causa  mortis."  This 
definition  of  the  words,  "contempla- 
tion of  death,"  is  referred  to  in  Cole^v. 
Nickel  (1919)  —  Nev.  — ,  177  Pac.  409, 
but  its  construction  and  effect  are  not 
involved  in  that  case.  W.  A.  E. 
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JOSEPH  MALKOWSKI,  Appt, 

V. 

DR.  CHARLES  W.  GRAHAM,  Respt. 

IVisconsin  Supreme  Court  ^^  May  27,  1919* 

(_  Wis.  — ,  172  N.  W.  785.) 

Physician  —  liability  for  ordering  hot  iron  for  patient. 

1.  A  physician  who  has  performed  an  operation  upon  a  patient,  who  is 
unconscious,  is  not  negligent  in  ordering  the  patient's  attendant  to  keep 
her  warm  by  placing  hot  irons  in  bed  with  her,  so  as  to  render  him  liable 
in  case  the  patient  is  burned  by  the  negligent  use  of  the  iron. 

[See  note  on  this  question  beginning  on  page  1627.] 


—  burning  patient  —  who  responsible. 

2.  Negligence  in  placing  a  hot  iron 
upon  the  feet  of  a  patient  who  has  just 
undergone  an  operation  is  that  of  the 
attendant,  and  not  of  the  doctor,  where 
the  attendant,  being  a  mature  person 
of  intelligence  and  employed  by  the 
patient,  was  merely  told  by  the  doctor 
to  place  a  hot  iron  in  the  bed,  at  or 
around  the  patient's  feet. 

[See  21  R.  G.  L.  398.] 

Master  and  servant  -—  who  master  of 
patient's  attendant. 

8.  An  employee  of  a  patient  who  has 
just  undergone  an  operation  does  not 
become  the  servant  of  the  physician  so 
as  to  render  him  liable  for  her  negli- 
gence, merely  because  he  tells  her  to 
.place  a  hot  iron  at  the  patient's  feet. 

[See  21  R.  C.  L.  398,  394.] 


Physician  —  anticipation  of  injury, 

4.  To  render  a  surgeon  who  has  just 
performed  an  operation  upon  a  patient 
liable  for  burning  the  patient  by  hot 
irons  which  he  directed  the  patient's 
attendant  to  place  in  the  bed,  he  must 
have  anticipated  that  the  attendant 
would  use  irons  at  such  temperature, 
and  in  such  manner,  as  to  caase  the 
injury. 

Costs  —  reversal  on  appeaL 

5.  On  reversal  of  a  decree  against  the 
defendant  by  an  intermediate  appeDate 
court,  defendant  is  entitled  to  the  costs 
properly  taxable  in  his  favor  in  the 
trial  court. 

[See  7  R.  C.  L.  801.] 


Appeal  by  plaintiff  from  an  order  of  the  Circuit  Court  for  Milwaukee 
County  (Fairchild,  J.)  reversing  a  judgment  of  the  Civil  Court  in  his 
favor  in  an  action  brought  to  recover  damages  for  loss  of  his  wife's  con- 
sortium, alleged  to  have  been  caused  by  defendant's  negligence.  Affirmed. 
Statement  by  Kerwin,  J. :  the  civil  court   was  reversed,   and 

This  action  was  brought  by  the     judgment  entered   in    respondent's 


appellant,  Joseph  Malkowski,  to  re- 
cover damages  for  loss  of  his  wife's 
consortium,  occasioned  by  the  al- 
leged negligence  of  the  respondent, 
a  physician. 

The  action  was  brought  in  the 
civil  court  for  Milwaukee  county, 
and  the  jury  returned  a  verdict  in 
favor  of  the. plaintiff,  and  assessed 
his  damages  at  $300.  Judgment 
w^s  rendered  on  the  verdict  in 
favor  of  the  plaintiff  for  $300  dam- 
ages and  costs.  Upon  appeal  from 
the  civil  to  the  circuit  court,  on  mo- 
tion, and  without  any  new  trial  in 
the  circuit  court,  the  judgment  of 


favor,  dismissing  the  appellant's 
complaint  upon  the  merits,  and 
granting  respondent  costs  in  the 
sum  of  $88.44  against  appellant, 
from  which  judgment  this  appeal 
was  taken. 

Messrs.  Nohl  &  Nohl,  for  appellant: 

The  injuries  sustained  were  caused 
by  the  negligence  of  defendant. 

Hrubes  v.  Faber,  163  Wis.  89,  157  N. 
W.  519;  Adams  v.  University  Hospital, 
122  Mo.  App.  675,  99  S.  W.  453-,  Faw- 
cett  V.  Ryder,  23  N.  D.  20,  135  N.  W. 
800,  3  N.  C.  C.  A.  153. 

There  should  be  no  reversal  and  a 
new  trial  in  the  circuit  court,  "except 
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vrhen  substantial  justice  cannot  other- 
wise be  done  and  the  rights  of  the  par- 
ties cannot  otherwise  be  preserved/' 

Hanna  v.  Chicago,  M.  &  St.  P.  R.  Co. 
156  Wis.  626,  146  N.  W.  878. 

If  a  new  trial  is  ordered,  it  should  be 
had  in  the  circuit  court. 

Toledo  Computing  Scale  Co.  y.  Polan- 
is,  157  Wis.  312,  147  N.  W.  632. 

In  cases  of  reversal  of  judgments  of 
the  civil  court,  only  motion  costs  should 
be  allowed 'in  circuit  court. 

Wintemitz  v.  Schmidt,  161  Wis.  421, 
154  N.  W.  626;  Concrete  Steel  C6.  v. 
Illinois  Surety  Co.  163  Wis.  41,  157 
N.  W.  648. 

Messrs.  Joseph  6.  Hirschberg  and 
Horace  B.  Walmsley,  for  respondent. 

The  person  sought  to  be  held  liable 
should  have  anticipated  within  the  lim- 
its of  the  doctrine  of  proximate  cause, 
that  is,  as  an  ordinarily  prudent  and 
intelligent  person,  that  some  injury  to 
someone  might  naturally  and  probably 
result  from  his  act.  And  whenever 
there  is  no  evidence  to  support  this  es- 
sential factor  of  reasonable  anticipa- 
tion, there  can  be  no  recovery. 

Dougan  v.  Champlain  Transp.  Co.  66 
N.  Y.  1;  South  Side  Pass.  R.  Co.  v. 
Trick,  117  Pa.  390,  2  Am.  St.  Rep.  672, 
11  Atl.  629;  Hanson  v.  Superior  Mfg. 
Co.  136  Wis.  617, 118  N.  W.  180;  Soren- 
son  V.  Menasha  Paper  &  Pulp  Co.  66 
Wis.  338, 14  N.  W.  446;  Deisenrieter  v. 
Kraus-Merkel  Malting  Co.  97  Wis.  288, 
72  N.  W.  736 ;  Hasbrouck  v.  Armour  & 
Co.  139  Wis.  357,  23  L.R.A.(N.S.)  876, 
121  N.  W.  167,  21  Am.  Neg.  Rep.  430; 
Armour  &  Co.  v.  Harcrow,  133  C.  C. 
A.  218,  217  Fed.  224,  7  N.  C.  C.  A.  326; 
Barton  v.  Pepin  County  Agti.  Soc.  88 
Wis.  19,  52  N.  W.  1129;  Wolosek  v. 
Chicago  &  M.  Electric  R.  Co.  168  Wis. 
477,  149  N.  W.  201. 

Defendant  could  not  be  held  liable 
for  the  acts  of  a  mere  volunteer,  and  if 
the  negligence  was  that  of  some  per- 
son to  whom  the  husband  had,  for  the 
time  being,  intrusted  the  care  of  his 
wife,  then  the  husband  cannot  recover. 

Kuchler  v.  Milwaukee  Electric  R.  & 
Light  Co.  167  Wis.  107, 146  N.  W.  1133, 
Ann.  Cas.  1916A,  891. 

The  finding  that  the  patient  was 
burned  by  the  piece  of  iron  was  a  pure 
conjecture.  And  a  verdict  cannot  be 
founded  on  conjecture. 

Hyer  v.  Janesville,  101  Wis.  371,  77 
N.  W.  729,  5  Am.  Neg.  Rep.  268;  Sor- 
enson  v.  Menasha  Paper  &  Pulp  Co.  56 
Wis.  338,  14  N.  W.  446;  Smith  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  42  Wis.  520; 
Schef!  V.  Chicago  &  N.  W.  R.  Co.  134 


Wis.  142, 113  N.  W.  667;  Chybowski  v. 
Bucyrus  Co.  127  Wis.  332,  7  L.R.A. 
(N.S.)  367,  106  N.  W.  833;  Grossen- 
bach  V.  Milwaukee,  65  Wis.  31,  56  Am. 
Rep.  614,  26  N.  W.  182;  Musbach  v. 
Wisconsin  Chair  Co.  108  Wis.  57,  84 
N.  W.  36;  Hart  v.  Neillsville,  141  Wis. 
3,  135  Am.  St.  Rep.  17,  123  N.  W.  125 ; 
James  v.  Carson,  94  Wis.  632,  69  N.  W. 
1004. 

No  verdict  can  be  permitted  to  stand 
which  fails  to  give  full  effect  to  an  es- 
tablished physical  fact.  For  a  physical 
fact  in'  any  case  cannot  be  overridden 
or  disregarded  or  set  aside  by  the  ver- 
dict of  a  jury. 

Montanye  v.  Northern  Electrical 
Mfg.  Co.  127  Wis.  22,  105  N.  W.  1043; 
Barlow  v.  Foster,  149  Wis.  613,  136  N. 
W.  822;  Hayman  v.  Milwaukee  Bridge 
Co.  127  Wis.  660,  106  N.  W.  1081,  7 
Ann.  Cas.  468;  White  v.  Minneapolis, 
St.  P.  &  S.  Ste:  M.  R.  Co.  147  Wis.  141, 
133  N.  W.  148;  Gardner  v.  Chicago  & 
M.  E.  R.  Co.  164  Wis.  541,  159  N.  W. 
1066 ;  Marchand  v.  Bellin,  158  Wis.  187, 
147  N.  W.  1033. 

Kerwin,  J.,  delivered  the  opinion 
of  the  court : 

The  main  question  is  whether  the 
evidence  was  sufficient  to  support 
the  verdict  in  the  civil  court,  find- 
ing the  defendant  negligent. 

In  considering  the  evidence  in 
this  case  we  are  mindful  of  the  es- 
tablished rule  that  if  there  is  any 
credible  evidence  to  support  the 
Verdict  it  cannot  be  disturbed. 

The  defendant  denied  practically 
all  the  material  evidence  relied 
upon  by  plaintiflf.  So  we  shall  treat 
the  appellant's  evidence  as  undis- 
puted, since,  if  it  is  sufficient  to 
support  the  verdict,  the  judgment 
appealed  from  must  be  reversed. 

The  defendant  was  called  to  per- 
form an  operation  on  plaintiff's 
wife,  and  did  so  while  Mrs.  Mal- 
kowski  was  under  the  influence  of 
an  anesthetic,  and  after  the  oper- 
ation placed  her  in  bed  while  she 
was  unconscious.  At  the  time  of 
the  operation,  one  Mrs.  Lenga  was 
in  the  employ  of  plaintiff,  or  his 
wife,  to  take  care  of  plaintiff's  chil- 
dren, and  at  the  request  of  defend- 
ant placed  a  hot  stove  lid  in  the  bed 
to  warm  it,  which,  it  is  claimed, 
burned  Mrs.  Malkowski's  feet.  Mrs. 
Lenga     was     a     married     woman 
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twenty-five  years  of  age,  had  two 
children,  was  related  to  plaintiff, 
and  was  an  intelligent,  competent 
person,  but  had  had  no  experience 
as  a  nurse. 

After  the  operation  was  per- 
formed Mrs,  Malkowski  remained 
unconscious  for  about  four  hours, 
and  the  claim  of  plaintiff  is  that  her 
feet  were  burned  during  that  time 
by  the  stove  lid  placed  in  the  bed  by 
Mrs.  Lenga,  and  that  the  defendant 
was  negligent  in  telling  Mrs.' Lenga 
to  put  the  lid,  which  was  too  hot,  in 
the  bed  with  Mrs.  Malkowski. 

The  evidence  shows  that  after  the 
operation  defendant  suggested  that 
something  hot  be  placed  in  the  bed 
where  Mrs,  Malkowski  was,  to 
warm  it,  for  the  purpose  of  reliev- 
ing the  patient  from  the  shock  of 
the  operation. 

The  court  below,  in  reversing  the 
judgment  of  the  civil  court,  filed  an 
opinion,  in  which  he  gives  the  ma- 
terial evidence  of  Mrs.  Lenga  as 
follows : 

Well,  the  doctor  told  me  to  get 
something  hot,  to  put  that  in  the 
bed,  and  I  asked  him  if  the  irons 
would  do,  and  he  told  me,  "Well, 
put  anjrthing,  as  long  as  it  is  hot.'' 
The  doctor  went  into  the  other 
room,  and  he  was  dressing  up.  I 
got  some  newspaper,  and  put  the 
lid  in  the  paper,  and  folded  it  up, 
and  picked  it  up,  went  to  the  other 
lady,  who  was  right  in  the  kitchen, 
told  her  the  doctor  told  me  to  put 
something  hot,  and  I  told  her  that 
she  should  feel  it.  "What  do  I 
know  about  it?"  she  says;  "ask  the 
doctor."  I  then  turned  and  carried 
it  over  to  the  doctor,  who  was  in  the 
sitting  room  and  was  dressing.  I 
waited  until  he  pulled  on  his  coat.  I 
didn't  wait  long,  just  held  it  up  to 
him,  and  he  felt,  and  I  asked  him  if 
that  was  all  right,  and  he  says, 
**Yes,  that  is  all  right;  put  that  in ;" 
and  I  says,  "Where?"  and  he  says, 
*ln  the  bed,  at  her  feet."  The  first 
iron  I  put  by  her  feet.    .    ... 

p.  What  did  you  do  with  the  first 
iron? 

A.  The  first  iron  I  put  by  her 
feet. 


Q.  You  carried  it  in  and  put  it 
by  her  feet? 

A,  By  her  feet. 

Q.  Yes ;  and  you  agreed  with  Dr. 
Graham  that  it  was  nice  and  warm, 
didn't  you? 

A.  How? 

Q.  And  you  agreed  with  Dr. 
Graham  that  it  was  just  the  right 
temperature  ? 

A.  I  don't  understand  the  first. 

Q.  That  it  was  not  too  hot? 

A.  Why,  sure;  he  told  me  it  was 
all  right,  so  I  put  it  in. 

*  Q.  You  knew  it  was  all  right  too, 
didn't  you? 

A.  Well,  I  wasn't  sure,  because  I 
asked  him  if  it  was  all  right. 

Q.  You  didn't  tell  him  it  was  very 
hot,  did  you  ? 

A.  Why,  I  didn't  say  anything.  I 
just  says,  if  that  is  all  right,  that  he 
should  feel  the  iron,  and  he  said  it 
was  all  right. 

Q.  And  then  you  put  it  in  at  her 
feet? 

A.  Yes,  sir.  Well,  I  asked  him 
where  to  put  the  iron,  and  he  says : 
"Put  it  around  by  her  feet." 

There  is  no  evidence  in  the  record 
that  defendant  told  Mrs.  Lenga  to 
put  the  irons  on  the  feet  of  the  pa- 
tient. Giving  the  evidence  the  most 
favorable  construc- 
tion for  the  appel-  fSrn'ISl?'^ 
lant,  it  is   that  de-  p*««e"i*--wiio 

J.       J       J.      J.1J      ■»»  responsible. 

fendant  .told    Mrs. 
Lenga  to  place  the  irons  in  the  bed 
at  or  around  the  patient's  feet,  not 
upon  her  feet. 

Moreover,  Mrs.  Lenga  was  as 
competent  to  judge  whether  the 
iron  was  hot  enough  to  bum  sls  was 
defendant,  and  was  as  competent  to 
know  that,  if  it  was  hot  enough  to 
bum,  it  should  not  be  placed  on  the 
patient's  feet.  Defendant  had  a 
right  to  rely  upon  Mrs.  Lenga's 
knowledge,  and  believe  that  she 
would  not  so  place  the  iron  as  to 
burn  the  patient.  Whether  the  iron 
was  hot  enough  to  bum  was  within 
the  common  knowledge  of  any  per- 
son of  the  intelligence  and  exi)eri- 
ence  of  Mrs.  Lenga.  The  negli- 
gence, if  any,  upon  the  undisputed 
evidence,    was    the    negligence   of 
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Mrs.  Lenga,  not  the  negligence  of 
defendant. 
But  it  is  insisted  that  Mrs.  Lenga 

was  the  agent  of  de- 
fendant,   and    that 
the  relation  of  mas- 
ter and  servant  ex- 
isted. The  evidence 
does  not  support  this  theory.    Mrs. 
Lenga  was  in  the  employ  of  plain- 
tiff or  his  wife. 

It  is  further  claimed  that  defend- 
ant was  negligent  in  ordering  Mrs. 
Lenga  to  place  the  hot  iron  in  the 
bed.  We  have  referred  to  the  evi- 
Hlence  on  this  point,  and  it  falls 
short  of  ordering  an  iron  hot 
enough  to  bum  placed  upon  the  feet 
of  the  patient.  The  most  that  can 
be  said  in  favor  of  the  plaintiff's 
theory  of  the  evidence  is  that  the 
defendant  told  the  person  in  charge 
of  the  patient  and  her  children  to 
keep  her  warm  by  placing  warm  or 

hot    stove    lids    in 
riih'fuy  "for         bed  with  her,  and, 

f/o^n  Vo-r'pa?i*ent.  construing  this  evi- 
dence m  the  most 
favorable  light  for  the  appellant,  it 
could  not  mean  that  the  iron  was  to 
be  placed  so  as  to  burn  the  patient. 
Clearly,  the  defendant  could  not  an- 
ticipate that  anything  of  the  sort 
would  be  done;  hence,  one  of  the 
essential  elements  of  proximate 
cause,  namely,  reasonable  antici- 
pation, was  wanting  in  the  proof. 
The  defendant  could  not  have  antic- 
ipated that  an  ordinarily  prudent 
and  inteUigent  person  would  so 
place  the  iron  as  to  cause  the  injury 
complained  of;  and,  where  there  is 
no  evidence  to  support  the  essential 
element  of  reasonable  anticipation, 
proof  is  not  sufficient  to  make  a 
case.    In  order  to  charge  the  de- 


fendant with  damages  in  the  instant 
case,  it  must  appear  from  the  evi- 
dence produced  that  the  defendant 
ought  to  have  anticipated  that  the 
persons  in  charge  of  the  patient 
would  place  the  iron  in  the  bed  at 
such  a  heat,  and 
temperature  and  in  --«n*Ki nation 

.    i7  ...  of  Injiiry. 

such  a  position 
against  the  body  of  the  patient  as 
to  burn  her.  On  this  point,  we  are 
of  opinion  that  there  is  no  evidence 
sufficient  to  support  the  verdict; 
hence  that  defendant  was  not  guilty 
of  negligence.  Hanson  v.  Superior 
Mfg.  Co.  136  Wis.  617,  118  N.  W. 
180 ;  Sorenson  v.  Menasha  Paper  & 
Pulp  Co.  56  Wis.  338,  14  N.  W.  446 ; 
Barton  v.  Pepin  County  Agri.  Soc. 
83  Wis.  19,  52  N.  W.  1129;  Wolosek 
V.  Chicago  &  M.  Electrical  R.  Co. 
158  Wis.  475,  149  N.  W.  201 ;  Dei- 
senrieter  v.  Krans-Merkel  Malting 
Co.  97  Wis.  279,  7Z  N.  W.  735. 

It  is  further  contended  that  the 
court  below  was  in  error  in  allowing 
any  costs  in  the  circuit  court  in  ex- 
cess of  ^10.  It  does  not  appear 
from  the  record  that  any  circuit 
court  costs  were  allowed  in  excess 
of  $10,  motion  fees  on  reversal  of 
the  judgment,  and  this  sum  was 
properly  allowed.  The  other  costs 
in  excess  of  $10  were  not  circuit 
court  costs,  but  civil  court  costs, 
and,  so  far  as  appears  from  the  rec- 
ord, these  costs  were  properly  tax- 
able in  favor  of  the 
defendant  in  the 
civil  court ;  there- 
fore on  reversal  of  the  judgment  in 
the  circuit  court  he  was  entitled  to 
have  them  taxed  there.  Scheiderer 
V.  A.  G.  Schulz  Co.  —  Wis.  — ,  171 
N.  W.  660. 

Judgment  affirmed. 


Costs— ■reversal 
on  appeal. 


ANNOTATION. 
Duty  of  physiciaii  or  surgeon  to  warn  or  instruct  nurse  or  attendant. 


This  note  is  not  intended  to  include 
cases  where  the  liability  rests  on  the 
doctrine  of  respondeat  superior  in 
cases  of  master  and  servant  or  em- 
ployer and  employee. 

It  is  the  duty  of  the  attending  physi- 


cian and  surgeon  to  use  reasonable 
care  for  the  safety  and  well-being  of 
his  patient.  There  seems  to  be  little 
in  the  books  on  the  subject  of  warn- 
ing  or  instructing  nurses  and  attend- 
ants.    If  those  taking  care  of  the  pa- 
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tient  are  ignorant  or  inexperienced 
it  fs  conceived  that  the  doctor  should 
instruct  them.  On  the  other  hand,  if 
the  surroundings  are  those  of  the  mod- 
ern hospital,  with  experienced  nurses 
and  attendants,  the  doctor  ought  to  be 
entitled  to  take  for  granted  that  they 
will  attend  to  their  ordinary  custom- 
ary duties  without  instruction.  But 
even  in  such  surroundings  it  would 
clearly  be  his  duty  to  give  instruc- 
tions, if  there  were  unusual  features 
in  the  case,  or  in  its  treatment. 

In  McQuay  y.  Eastwood  (1886)  12 
Ont.  Rep.  402,  the  court,  in  reversing 
for  want  of  evidence  of  negligence  a 
judgment  for  the  plaintiff  in  a  mal- 
practice case,  said,  referring  to  in- 
structing the  nurse  in  a  confinement 
case:  "Where,  in  the  nature  of  the 
case,  the  doctor  cannot  perform  the 
service  himself,  he  is  bound  to  give 
such  instructions '  as  will  enable  an 
ordinary  person  to  follow  his  direc- 
tions; and  if  he  failed  to  do  so,  and 
injury  resulted  to  the  patient  there- 
from, he  would  be  guilty  of  actionable 
negligence." 

A  surgeon  who  sets  an  arm  and 
leaves  it  resting  on  a  pillow,  without 
ansrthing  to  keep  it  in  place,  ought  to 
give  proper  instructions  to  those  hav- 
ing care  of  the  patient,  particularly 
when  instructions  are  asked  for,  and 
the  persons  taking  care  of  the  patient 
are  ignorant  or  inexperienced.  Car- 
penter V.  Blake  (1878)  75  N.  ¥•  12. 
See  also  an  appeal  from  earlier  trial 
(1871)  60  Barb.  488,  which  was  re- 
versed on  another  ground  in  (1872)  50 
N.  Y.  696. 

The  duty  of  a  physician  and  surgeon 
having  charge  of  a  case  of  an  injured 
leg  includes  the  giving  of  proper  in- 
structions to  his  patient,  in  relation  to 
conduct,  exercise,  and  the  use  of  the 
injured  limb.  Harter  v.  Westcott 
(1898)  155  N.  Y.  211,  49  N.  E.  676. 

It  is  the  duty  of  a  surgeon  who  has 
set  a  broken  leg  to  give  his  patient 
proper  instructions  for  the  use  and 
care  of  it  after  his  discharge,  where 
it  has  not  fully  recovered,  and  for  fail- 
ure to  do  so  is  liable,  in  case  of  a  re- 
sulting injury.  Beck  v.  German  Klinik 
(1889)  78  Iowa,  696,  7  L.R.A.  566,  43 
N.  W.  617,  where  the  patient  was  di- 


rected to  use  a  leg  which  was  not 
straight,  and  the  use  aggravated  its 
bad  condition  so  that  the  leg  had  to  be 
amputated. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Malkowski  v.  Gsahah, 
ante,  1524)  that  it  was  not  negligence 
for  the  surgeon,  after  an  operation,  in 
telling  a  female  servant  of  the  plain- 
tiff to  put  something  into-  the  bed  to 
warm  it,  to  omit  to  warn  her  not  to 
burn  the  patient. 

In  Perionowsky  v.  Freeman  (1866) 
7  Post  &  F.  (EngO  977,  it  was  held 
that  physicians  serving  gratuitously, 
who  order  a  hot  bath  for  a  patient  at 
a  charitable  hospital,  properly  leave 
it  to  the  nurses  to  see  the  water  is  not 
too  hot. 

Surgeons  performing  an  operation 
at  a  hospital  were  held  not  liable  for 
permitting  the  patient  to  be  attended, 
after  the  operation,  by  the  hospital 
nurses,  who  put  a  hot  water  bottle  in 
his  bed,  burning  him,  there  being 
nothing  to  show  that  the  nurses  were 
incompetent  or  that  the  surgeons  knew 
of  it.  Morrison  v.  Henke  (1917)  165 
Wis.  166,  160  N.  W.  178. 

It  has  been  stated  that  it  is  the 
practice  for  nurses  to  keep  the  bed 
warm,  where  there  has  been  an  opera- 
tion ;  that  the  surgeon  would  not  ordi- 
narily give  any  order  about  it.  Lavere 
V.  Smith's  Falls  Public  Hospital 
(1915)  —  Ont  — ,  26  D.  L.  R.  346. 

When  immediate  emergency  re- 
quires all  of  the  doctor's  attention,  it 
is  clear  that  he  must  leave  minor  de- 
tails to  the  nurse.  Thus,  a  physician 
who,  with  his  confrere,  after  an  opera- 
tion, is  working  over  the  patient  to 
save  him  from  heart  failure,  is  not  re- 
sponsible for  the  negligence  of  a  nurse 
who  bums  the  patient  with  overheated 
bricks.  Marchand  v.  Bertrand  (1910) 
Rap.  Jud.  Quebec  39  S.  G.  49. 

In  Armstrong  v.  Bruce  (1904)  4  Ont 
Week.  Rep.  327,  the  judge,  having  dis- 
pensed with  the  jury,  disbelieved  the 
nurse's  testimony  that  the  defendant 
instructed  her  to  fill  the  pad  on  which 
the  patient  lay  during  an  operation, 
with  boiling  water,  burning  him. 

Where  the  plaintiff  claims  that  the 
defendant  who  performed  operations 
upon  her  was  negligent  in  giving  in- 
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structions  to  the  hospital  staff  as  to 
the  care  of  her  after  the  operations^ 
it  is  error  to  refuse  to  permit  him  to 
testify  what  instructions  he  did  give. 
Brown  v.  Goffe  (1910)  140  App.  Div. 
353,  125  N.  Y.  Supp.  458. 
In  Graves  v.  Santway  (1889)  6  N« 


Y.  Supp.  892,  where  a  judgment  for 
malpractice  was  affirmed,  one  of  the 
charges  by  the  plaintiff  against  the  de- 
fendant was  that  she  did  not  receive 
the  necessary  and  suitable  advice  and 
treatment  after  an  operation. 


JAMES  E.  BURROUGHS,  Appt, 

V. 

MacPHERSON  crichton,  m.  d. 

District  of  Columbia  Court  of  Appeals  ^  March  81,  1019. 

(48  App.  D.  C.  596.) 

Husband  and  wife  — -  power  of  wife  to  submit  to  operation. 

1.  A  married  woman  in  full  possession  of  her  faculties  has  full  power, 
without  consent  of  her  husband,  to  submit  to  a  surgical  operation  upon 
herself. 

{See  note  an  this  question  beginning  on  page  1531.] 

— contract  to  furnish  care  —  liability 
for  breach. 

3.  A  surgeon  is  liable  in  damages  for 
breach  of  his  contract  to  furnish  such 


Phjrsician  —  liability  for  misrepre- 
senting to  husband  nature  of  oper- 
ation on  wife. 

2.  A  man  has  no  right  of  action 
against  a  surgeon  for  inducing  him,  by 
fraudulent  representations  as  to  the 
character  of  the  malady,  to  assent  to 
an  operation  upon  his  wife,  if  she  I4>- 
preciates  her  condition  and  consents  to 
the  operation. 

[See  21  R.  a  L.  392,  393.] 


care  as  a  patient  upon  whom  he  per- 
forms an  operation  needs  until  recov- 
ery, so  that  it  becomes  necessary  to  call 
in  another  physician  to  relieve  suffer- 
ing. 

[See  21  R,  C.  L.  389,  890.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Supreme  Court  in  favor  of 
defendant  in  an  action  brought  to  recover  damages  for  alleged  deceit  of 
defendant  and  breach  of  contract  to  furnish  proper  care  to  plaintiff's  wife. 
Affirmed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Isaac  R.  Hitt  and  Richard  Plaintiff  is  entitled  to  the  lawful 
P.  Evans,  for  appellant:  damages  claimed  for  the  injuries  re- 


The  first  count  in  the  declaration 
sets  out  all  the  essential  elements  in 
an  action  for  deceit. 

Browning  v.  National  Capital  Bank, 
13  App.  D.  C.  1;  Magruder  v.  Mont- 
gomery, 33  App.  D.  C.  133;  Tyssowski 
V.  F.  H.  Smith  Co.  35  App.  D.  C.  403 ; 
Cooper  V.  Schlesinger,  111  U.  S.  148, 
155,  28  L.  ed.  382,  385,  4  Sup.  Ct.  Rep, 
360;  Fenwick  v.  Grimes,  5  Cranch  C. 
C.  603,  Fed.  Cas.  No.  4,734;  Stewart  v. 
Wyoming  Cattle  Rp.nch  Co.  128  U. 
S.  383,  32  L.  ed.  439,  9  Sup.  Ct.  Rep. 
101 ;  Busterud  v.  Farrington,  36  Minn. 
320,  31  N.  W.  360. 


suiting,  due  to  defendant's  neglect  and 
default. 

Dermott  v.  Jones  (Ingles  v.  Jones) 
2  Wall  1,  17  L.  ed.  762;  Fererro  v. 
Western  U.  Teleg.  Co.  9  App.  D.  C.  455, 
35  L.R.A.  548. 

Messrs.  Frank  J.  Hogan  and  Wil- 
liam H.  Donovan*  for  appellee: 

Jt  is  the  duty  of  a  husband  to  permit 
an  operation  upon  his  wife  which  is 
necessary  to  save  or  prolong  her  life 
and  to  which  she  does  not  object. 

State  use  of  Janney  v.  Housekeeper, 
70  Md.  162,  2  L.R.A.  587,  14  Am.  St. 
Rep.  340,  16  Atl.  382. 
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So-called  false  statements,  when 
made  relative  to  a  matter  about  which 
there  can  be  no  such  thing  as  absolute 
certainty,  even  though  relied  on  and 
resulting  in  injury,  are  not  actionable. 

Scroggin  v.  Wood,  87  Iowa,  497,  54 
N.  W.  437;  Sheldon  v.  Davidson,  85 
Wis.  138,  55  N.  W.  161 ;  Spead  v.  Tom- 
linson,  73  N.  H.  46,  68  L.R.A.  432,  59 
Atl.  376;  Robertson  y.  Parks,  76  Md. 
118,  24  Atl.  411;  Norfolk  v.  N.  B. 
Hosiery  Co.  v.  Arnold,  49  N.  J.  Eq.  390, 
23  Atl.  514 ;  Marsh  v.  Falker,  40  N.  Y. 
562 ;  Alabama  &  V.  R.  Co.  v.  Tumbull, 
71  Miss.  1029,  16  So.  346;  Jackson  & 
S.  Co.  v.  Fay,  20  App.  D.  C.  105;  South- 
ern Development  Co.  v.  Silva,  125  U. 
S.  247,  31  L.  ed.  678,  8  Sup.  Ct.  Rep. 
881,  15  Mor.  Min.  Rep.  435;  20  Cyc. 
17. 

There  can  be  no  recovery  for  the 
husband's  mental  anguish. 

Adams  v.  Brosius,  69  Or.  513,  51 
L.R.A.(N.S.)  36,  109  Pac.  729;  30  Cyc. 
1582. 

Robb,  J.»  delivered  the  opinion  of 
the  court : 

Appeal  from  a  judgment  in  the 
supreme  court  of  the  District  sus- 
taining a  demurrer  to  appellant's 
amended  declaration. 

In  the  first  of  the  two  counts  of 
the  declaration  it  is  averred  that  the 
defendant,  appellee  here,  with  intent 
to  deceive  the  plaintiff  and  obtain 
from  the  plaintiff  certain  fees,  in- 
formed plaintiff,  "as  a  fact  and  not 
as  an  opinion,"  that  plaintiff's  wife 
*'was  affected  with  an  ordinary 
benign  tumor.  .  .  .  That  the  de- 
fendant well  knew»  as  a  skilled  and 
experienced  physician  and  surgeon, 
that  the  plaintiff's  wife  was  afflicted 
with  cancer,  and  that  the  operation 
therefor  would  be  a  major  operation, 
putting  in  jeopardy  the  life  of  the 
plaintiff's  wife ;"  that  plaintiff,  being 
in  ignorance  of  the  ailment  of  his 
wife  and  relying  upon  the  good  faith 
of  the  defendant,  consented  to  the 
performance  of  an  operation  by  the 
defendant  upon  plaintiff's  wife; 
"that  said  operation  was  performed 
for  cancer,  and  not  for  a  benign  tu- 
mor;" that  the  patient  remained  in 
the  hospital  for  a  month  and  a  half, 
when  she  returned  home  in  a  dan- 
gerout  condition  resulting  from  the 
operation,  and  suffered  pain  until 


her  death  a  few  months  thereafter; 
that  "by  reason  of  the  aforemen- 
tioned faults,  deceitful  and  fraudu- 
lent representations,  and  assurances 
of  the  defendant,  the  plaintiff  was 
deceived  and  fraudulently  induced, 
by  the  defendant,  to  submit  his  wife 
to  a  dangerous  and  fatal  surgical 
operation,  which  he  would  not  have 
done  had  defendant  told  plaintiff  the 
truth,"  etc 

The  theory  underlying  this  count 
is  that  a  husband  hais  absolute  con- 
trol over  the  person  of  his  wife ;  that 
it  is  for  liim,  and  him  only,  to  de- 
termine whether  an  operation  shall 
be  performed  upon  her,  and,  if  so, 
upon  what  conditions.  In  other 
words,  the  theory  is  that  in  this  re- 
spect the  husband  exercises  the 
same  conlrol  over  his  wife  as  is  exer- 
cised by  the  ovmer  ^^  .idan- 
of  a  chattel.  This  nabTnty  for 
position    is    unten-  Z^V^mimlT^^" 

able.     In  BrOnSOn  v.    nature  of  opera- 

Brady,  28  App.  D.  ***"  *"  ^"•^• 
C.  250,  256,  we  said  "that  the  tend- 
ency of  the  times  is  to  emancipate 
married  women  from  the  harshness 
and  disabilities  of  the  common  law, 
and  place  them  upon  an  equal  foot- 
ing with  men."  A  wife  in  the  full 
possession  of  her  faculties  is  as 
much  entitled,  both  morally  and 
legally,  to  determine  whether  she 
shall  submit  herself  „  ^  ^  ^ 
to  an  operation  as  is  wife— power  of 

the  husband  in  re-  J^'iperauo'L?" 
spect  to  an  opera- 
tion on  himself.  And  where  a  wife, 
in  such  circumstances,  consents  to 
an  operation  which  is  skilfully  per- 
formed, the  surgeon  is  not  liable  to 
the  husband  in  damages.  Pratt  v. 
Davis,  224  HI.  300,  7  L.R.A.(N.S.) 
609,  79  N.  E.  562,  8  Ann.  Cas.  197; 
State  use  of  Janney  v.  Housekeeper, 
70  Md.  162,  2  L.R.A.  587, 14  Am.  St 
Rep.  340, 16  Atl.  382,  21  R.  C.  L.  392, 
393.  Thie  f ollovnng  from  the  opinion 
in  the  latter  case  is  pertinent  here: 
"Surely  the^w  does  not  authorize 
the  husband  >to  say  to  his  wife: 
You  shall  die  oX  cancer ;  you  cannot 
be  cured;  and  a'V^^^^^^'  operation 
affording  an  onljMtemporary  relief 
will  result  in  uselesk^xpense.    The 
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husband  had  no  power  to  withhold 
from  his  wife  the  medical  assistance 
which  her  case  might  require.  •  .  . 
The  consent  of  the  wife,  not  that  of 
the  husband,  was  necessary/'  In 
the  present  case,  it  is  alleged  that 
the  defendant  was  *'a  skilled  and  ex- 
perienced physician  and  surgeon;'' 
that  plaintiff's  wife  was  afflicted 
with  cancer  and  that  defendant  per- 
formed an  operation  therefor.  It  is 
not  averred  that  the  operation  was 
unnecessary  or  that  it  was  unskil- 
fully p^ormed.  Neither  is  it 
averred  that  plaintiff's  wife  did  not 
appreciate  her  true  condition  and 
consent  to  the  operation.  Such 
averments  being  lacking,  it  must  be 
assumed  that  the  facts  did  not  war- 
rant them.  The  count,  therefore,  is 
fatally  defective. 

In  the  second  count  it  is  alleged 
that  the  defendant,  for  the  sum  of 
$200,  agreed  to  perform  an  operation 
on  plaintiff's  wife  "and  thereafter  to 
give  his  professional  attendance, 
care,  and  treatment"  to  her  during 
her  stay  at  the  hospital  and  upon 
her  return  home  until  her  recovery ; 
that  plaintiff  performed  his  part  of 
the  contract;  that  after  the  opera^ 
tion  plaintiffs  wife  was  brought 
home  "in  a  dangerous  condition,  re- 
sulting from  said  operation;"  that 
plaintiff  called  upon  defendant  to 
continue  his  professional  attendance, 
care,  and  treatment  of  the  plaintiff's 
wife  in  accordance  with  the  agree- 
ment, but  that  defendant  neglected, 
failed,  and  refused  to  do  so;  that 
"after  several  days,  during  which 
the  plaintiff's  wife  was  languishing 
in  intense  suffering,  awaiting  de- 
fendant's attendance,  the  plaintiff 
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was  compelled  to  call  in  another 
physician  at  additional  expense," 
and  that  by  reason  of  the  failure 
and  refusal  of  the  defendant  to  per- 
form his  contract,  plaintiff  suffered 
damage,  etc. 

Treating  the  averments  of  this 
count  as  true,  as  we  must,  a  cause  of 
action  is  stated.    A 
contract     and     its  pi»y«*«i*n— 

^v««i/«Mw        *7**^^        **^    contract  to 

clear  breach  is  set  fnrm.ii  care- 
out,  and,  if  the  lV'e*k*ik?  '•' 
plaintiff  should  sus- 
tain these  averments  by  proof,  he 
would  be  entitled  to  recover.  The 
defendant  contends  that  there  is  no 
sufficient  averment  in  this  count 
"that  the  defendant's  services  as  a 
physician  and  surgeon  at  the  time 
(complained  of)  were  required  and 
necessary."  It  is  in  effect  averred 
that  when  plaintiff  unsuccessfully 
requested  the  defendant  "to  con- 
tinue his  professional  attendance, 
care,  and  treatment  of  plaintiff's 
wife,  in  accordance  with  the  agree- 
ment," she  "was  languishing  in  in- 
tense suffering,  awaiting  defend- 
ant's attendence,"  and  that  it  was 
necessary  to  call  another  physician. 
While  this  averment  is  somewhat  in- 
artificial, we  think  it  sufficient.  The 
inference  is  irresistible  that  the  pa- 
tient needed  medical  attenton,  which 
the  defendant,  according  to  the 
pleader,  neglected  and  refused  to 
render. 

It  results  that  the  judgment  must 
be  affirmed  as  to  the  first  count  and 
reversed,  with  costs,  as  to  the  second 
count. 

Affirmed  in  part  and  reversed  in 
part 


ANNOTATION. 


Necessity  of  obtaining  the  husband's  consent  to  operation  on  wife. 


The  few  cases  that  have  considered 
the  question  as  to  the  necessity  of  ob- 
taining the  husband's  consent  to  an 
operation  on  his  wife  are  in  harmony 
upon  the  point  that  if  the  wife's  con- 
sent is  obtained,  the  consent  of  the 
husband  is  unnecessary.  Burroughs 
V.  CwcHTON  (reported  herewith)  ante, 


1629;  State  use  of  Janney  v.  House- 
keeper (1888)  70  Md.  162,  2  L.R.A. 
587,  14  Am.  St  Rep.  340,  16  Atl.  382 ; 
M'Clallen  v.  Adams  (1837)  19  Pick. 
(Mass.)  333,  31  Am.  Dec.  140. 

Where,  however,  the  wife  is  mental- 
ly incompetent,  it  would  seem  neces- 
sary to  obtain  her  husband's  consent 
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to  an  operation  upon  her,  and  such 
consent,  is  sufficient  authority  to  sur* 
geons  to  perform  the  operation.  Pratt 
V.  Davis  (1906)  224  Ul.  300,  7  L.R.A, 
(N.S.)  609,  79  N.  E.  562,  8  Ann.  Gas. 
197. 

The  question  was  squarely  present- 
ed in  State  use  of  Janney  v.  House- 
keeper (1888)  70  Md.  162,  2  L.R.A. 
587,  14  Am.  St.  Rep.  340,  16  Atl.  382, 
where  the  husband  brought  an  action 
for  damages  against  certain  physi- 
cians for  performing  an  operation  up- 
on his  wife  without  his  consent.  He 
claimed  in  this  regard  that  while  he 
consented  to  an  operation  to  remove 
a  tumor,  he  expressly  dissented  to  the 
operation  if  it  was  found  that  the 
growth  was  a  cancer;  the  wife,  how- 
ever, was  found  to  have  impliedly  as- 
sented to  the  operation.  Under  these 
circumstances  it  was  held  that  the 
husband  had  no  cause  of  action 
against  the  surgeons  on  the  ground  of 
failure  to  obtain  his  consent,  even 
though  the  operation  resulted  in  the 
death  of  his  wife.  The  court  said: 
"There  is  evidence  from  which  a  jury 
might  infer  that  the  patient  knew  that 
the  formation  in  her  breast  was  a 
cancer.  When  the  doctors  came  to 
the  house  she  had  already  prepared 
herself  to  undergo  the  operation.  If 
she  consented  to  the  operation,  the 
doctors  were  justified  in  performing 
it,  if  after  consultation  they  deemed 
it  necessary  for  the  preservation  and 
prolongation  of  the  patient's  life. 
Surely  the  law  does  not  authorize  the 
husband  to  say  to  his  wife,  you  shall 
die  of  the  cancer;  you  cannot  be 
cured;  and  a  surgical  operation  afford- 
ing only  temporary  relief  will  result 
in  useless  expense.  The  husband  had 
no  power  to  to  withhold  from  his  wife 
the  medical  assistance  which  her  case 
might  require.  .  .  .  The  consent 
of  the  wife,  not  that  of  the  husband, 
was  necessary.  The  professional  men 
whom  she  had  called  in  and  consulted, 
being  possessed  of  skill  and  scientific 
knowledge,  were  the  proper  persons  to 
determine  what  ought  to  be  done. 
They  could  not,  of  course,  compel  her 
to  submit  to  an  operation,  but  if  she 
voluntarily  submitted  to  its  perform- 
ance, her  consent  will  be  presumed. 


unless  she  was  the  victim  of  a  false 
and  fraudulent  misrepresentation, 
which  is  a  material  fact  to  be  estab- 
lished by  proof.  The  court  below  was 
therefore  right  in  rejecting  the  first 
and  third  prayers  of  the  plaintiffs, 
which  place  the  burden  of  proof  in  re- 
gard to  consent  on  the  defendants.  If 
the  plaintiff  allegres  that  there  was  no 
consent,  he  must  establish  his  afl&rma- 
tion  by  proof.  The  party  who  allows 
a  surgical  operation  to  be  performed 
is  presumed  to  have  employed  the  sur- 
geon for  that  particular  purpose.'* 

In  M'Clallen  v.  Adams  (Mass.)  su- 
pra, there  was  involved  the  question 
of  the  liability  of  the  husband  for 
services  in  performing  an  operation 
upon  his  wife  without  his  knowledge 
or  consent.  In  holding  the  husband 
liable,  where  the  wife  consented, 
Shaw,  Ch.  J.,  speaking  for  the  court, 
said :  ''The  court  are  of  opinion,  upon 
the  facts  appearing  by  the  bill  of  ex- 
ceptions, that  the  defendant,  by  plac- 
ing his  wife  under  the  care  of  the 
plaintiff,  whom  he  knew,  at  a  distance 
from  his  own  residence,  for  medical 
and  surgical  treatment  for  a  danger- 
ous disease,  impliedly  requested  him 
to  do  all  such  acts  and  adopt  such 
course  of  treatment  and  operations  as 
in  his  judgment  would  be  most  likely 
to  effect  her  ultimate  cure  and  recov- 
ery, with  the  assent  of  the  wife,  and 
therefore  that  the  operation  in  ques- 
tion was  within  the  scope  of  the  au- 
thority given  him.  They  are  also  of 
opinion  that  the  assent  of  the  wife  to 
the  operation  was  to  be  presumed  from 
the  circumstances.  Although  it  might 
have  been  an  act  of  prudence  in  the 
plaintiff  to  give  the  defendant  notice 
of  the  situation  of  the  wife,  and  of  his 
intention  to  perform  a  dangerous 
operation,  yet  we  think  he  might  safe- 
ly trust  to  the  judgment  of  the  wife 
to  give  her  husband  notice  from  time 
to  time  of  her  situation  and  intentions, 
and  that  it  was  not  necessary,  in  point 
of  law,  for  the  plaintiff  to  give  such 
notice,  or  have  any  new  request,  in  or- 
der to  enable  him  to  recover  a  reason- 
able compensation  for  his  services. 
.  .  .  The  performance  of  this  opera- 
tion being  within  the  scope  of  the 
plaintiff's  authority,  if  in  his  judgment 
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necessary  or  expedient,  «nd  that  it  was 
so  is  to  be  presumed  from  the  f act»  it 
was  not  necessary  for  him  to  prove 
to  the  satisfaction  of  the.  jury  that  it 
was  necessary  and  proper,  under  the 
circumstances,  or  that  before  he  per- 
formed it  he  gave  notice  to  the  defend- 
ant, or  that  it  would  be  dangerous  to 
the  wife  to,  wait  before  he  performed 
it  till  notice  could  be  giVen  to  the  de- 
fendant.'' 

In  Pratt  v.  Davis  (1906)  224  UL  300, 
7  L.R.A.(N.S.)  609,  79  N.  E.  562,  8 
Ann.  Gas.  197,  supra,  the  woman  oper- 
ated upon  was  mentally  unsound  and 
hence  incapable  of  giving  her  consent 
to  an  operation  upon  her  to  remove 
both  ovaries  and  the  uterus.  The  case 
turned  upon  whether  or  not  the  hus- 
band consented  to  the  operation,  it  be- 
ing apparently  assumed  that  under  the 
circumstances  his  consent  would  be 
sufficient  authority  for  the  act  of  the 
surgeon  in  performing  the  operation, 
although  the  case  was  brought  in  be- 
half of  the  wife.  It  was,  however, 
found  as  a  matter  of  fact  that  the  hus- 
band did  not  consent  to  the  operation, 
and  the  surgeon  was  held  liable  in 
damages.  The  court  said:  "Where 
the  patient  desires  or  consents  that  an 
operation  be  performed,  and  unexpect- 
ed conditions  develop  or  are  discov- 
ered in  the  course  of  the  operation,  it 
is  the  duty  of  the  surgeon,  in  dealing 
with  these  conditions,  to  act  on  his 
own  discretion,  making  the  highest 
use  of  his  skill  and  ability  to  meet  the 
exigencies  which  confront  him;  and, 
in  the  nature  of  things,  he  must  fre- 
quently do  this  without  consultation 
or  conference  with  anyone,  except, 
perhaps,  other  members  of  his  pro- 
fession who  are  assisting  him.  Emer- 
gencies arise;  and  when  a  surgeon  is 
called,  it  is  sometimes  found  that  some 
action  must  be  taken  immediately  for 
the  preservation  of  the  life  or  health 
of  the  patient,  where  it  is  impractica- 
ble to  obtain  the  consent  of  the  ailing 
or  injured  one,  or  of  anyone  author- 
ized to  speak  for  him.  In  such  event, 
the  surgeon  may  lawfully,  and  it  is 
his  duty  to,  perform  such  operation 
as  good  surgery  demands,  without  such 
consent.   The  case  before  us,  however. 


does  not  fall  within  either  of  these  two 
classes." 

In  view  of  the  dearth  of  authority 
upon  this  point,  attention  may  profit- 
ably be  called  to  the  decision  of  the 
appellate  court  in  the  above  case 
([1905]  118  111.  App.  167),  which  was 
affirmed  on  appeal.  That  court,  aft- 
er alluding  by  way  of  illustration  to  ^ 
the  superior  authority  which  is  vest-  * 
ed  in  parents  over  chiudren  or  in 
guardians  of  the  person  over  those 
who  are  insane  or  imbecile,  said:  'In 
a  much  restricted  form  it  may  be  said 
to  exist  in  the  marriage  relation,  which 
makes  the  husband  the  head  of  the 
family.  This  last  authority  is  not, 
however,  supreme  in  the  matter  of  sur- 
gical operations  upon  the  person,  and 
this  is  really  the  gist  of  the  decisions 
in  M'Clallen  v.  Adams  (1837)  19  Pick. 
(Mass.)  333,  31  Am.  Dec.  140,  and 
State  use  of  Janney  v.  Housekeeper 
(1889)  70  Md.  162,  2  L.R.A.  587,  14 
Am.  St.  Rep.  340,  16  Atl.  382,  which 
are  urged  on  us  in  argument  as  show- 
ing that  the  consent  of  the  husband  of 
the  appellant  was  not  necessary  in  the 
case  at  bar.  These  decisions  are  not 
authority  for  the  proposition  that 
when  a  wife  is  herself  incompetent 
from  mental  condition  intelligently  to 
give  or  withhold  her  consent,  that  the 
husband's  consent  is  unnecessary,  but 
for  the  very  different  proposition  that 
where  the  wife,  competent  mentally 
to  decide,  assents  to  and  desires  a 
dangerous  operation,  the  surgeon  is 
justified  in  performing  it  (if  it  be  in 
his  judgment  a  proper  one)  without 
the  further  consent  of  the  husband. 
•  .  •  The  courts  in  cases  cited  supra 
have  decided  Chat  a  husband  has  no 
right  in  certain  circumstances  to  for- 
bid an  operation  that  a  wife  wishes  to 
subject  herself  to.  Much  more  strong- 
ly would  they  deny  that  the  gentle  re- 
straint' of  his  wife's  person,  said  to 
be  the  right  of  the  husband,  extends 
to  compelling  her  to  a  capital  or  major 
operation  without  her  con9ent." 

WT^ile  not  strictly  within  the  scope 
of  this  note,  attention  is  called  to  a 
case  which  supports  the  doctrine  of 
the  cases  already  referred  to.  In  this 
case,  Bakker  v.  Welsh  (1906)  144 
Mich.  632,  7  L.R.A.(N.S.)  612,  108  N. 
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W.  94,  8  Ann.  Cas.  195,  20  Am.  Neg. 
Rep.  382,  it  is  held  that  surgeons  were 
not  liable  for  performing  an  operation 
upon  a  minor  without  first  obtaining 
the  consent  of  his  father  to  the  opera- 
tion. In  reaching  this  conclusion,  the 
court  said:  "We  then  come  to  the 
question.  Are  defendants  liable  in  this 
action  because  they  engaged  in  this 
operation  without  obtaining  the  con- 
sent of  the  father?  Counsel  for  the 
plaintiff  are  very  frank  with  the  court, 
and  say  in  their  brief:  'We  are  unable 
to  aid  the  court  by  reference  to  any 
decisions  in  point.  We  have  devoted 
much  time  and  research  to  this  inter- 
esting question,  but  have  been  unable 
to  find  any  decisions  of  a  higher  court 
either  supporting  or  opposing  the 
plaintiff's  contention,  and  we  will 
therefore  have  to  be  content  by  call- 
ing the  court's  attention  to  such  gen- 
eral reasoning  as  leads  us  to  take  the 
view  herein  contended  for.'  They  then 
argue  at  length  and  with  a  good  deal 
of  force  that,  as  the  father  is  the 
natural  guardian  of  the  child  and  is 
entitled  to  his  custody  and  his  services, 
he  cannot  be  deprived  of  them  with- 
out his  consent.  We  quote:  'We  con- 
tend that  it  is  wrong  in  every  sense, 
except  in  cases  of  emergency,  for  a 
physician  and  surgeon  to  enter  upon 
a  dangerous*  operation,  or,  as  in  this 
case,  the  administration  of  an  anes- 
thetic, conceded  to  be  always  accompa- 
nied with  danger  that  death  may 
result,  without  the  knowledge  and  con- 
sent of  the  parent  or  guardian.  It  is 
against  public  policy  and  the  sacred 
rights  we  have  in  our  children  that 
surgeons  should  take  them  in  charge 
without  our  knowledge,'  and  send  to  us 
a  corpse  as  the  first  notice  or  intima- 
tion of  their  relation  to  the  case.'  On 
the  part  of  defendants,  it  is  contend- 
ed: (1)  Consent  of  the  father  was 
unnecessary.    (2)  The  lack  of  consent 


was  not  the  cause  of  the  boy's  death, 
hence  not  actionable.  (3)  That,  if  it 
were,  the  action  does  not  survive  un- 
der the  death  act.  (4)  That  the  ac- 
tion, if  any,  is  in  the  father,  not  in  the 
administTjEtton 

"We  do  not  think  it  necessary  to  a 
disposition  of  the  case  to  decide  all 
of  the  defenses  interposed  by  the  de- 
fendant. The  record  shows  a  young 
fellow  almost  grown  into  manhood^ 
who  has  been  for  a  considerable  period 
of  time,  while  living  with  his  father,, 
afflicted  with  a  tumor.  He  has  at- 
tempted, while  at  home,  to  have  it  re- 
moved by  absorption.  It  does  dis- 
appear, but  after  a  time  it  reappears. 
He  goes  up  to  a  large  city,  and  with 
an  aunt  and  two  sisters,  all  adults, 
submits  to  examination,  receives  some 
advice,  and  goes  back  to  his  father 
with  an  agreement  to  return  later  to 
receive  the  report  of  the  expert,  who  is 
to  make  the  microscopic  examination. 
He  returns  accordingly,  and  with  at 
least  some  of  his  adult  relatives  ar- 
ranges to  have  a  surgical  operation 
of  a  not  very  dangerous  character  per- 
formed. Preparations  are  made  for 
its  performance.  There  is  nothing  in 
the  record  to  indicate  that,  if  the  con- 
sent of  the  father  had  been  asked,  it 
would  not  have  been  freely  given. 
There  is  nothing  in  the  record  to  indi- 
cate to  the  doctors,  before  entering 
upon  the  operation,  that  the  father  did 
not  approve  of  his  son's  goinir  with 
his  aunt  and  adult  sisters,  and  con- 
sulting a  physician  as  to  his  ailment, 
and  following  his  advice.  We  think  it 
would  be  altogether  too  harsh  a  rule 
to  say  that  under  the  circumstances 
disclosed  by  this  record,  in  a  suit  un- 
der the  statute  declared  upon,  the  de- 
fendants should  be  held  liable  because 
they  did  not  obtain  the  consent  of  the 
father  to  the  administration  of  the 
anesthetic."  A.  G.  S, 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 

V. 

HARRY  JOHNSON,  Plff.  in  Err. 

Illinois  Supreme  Courts  June  iS,   1919. 

(288  111.  442,  123  N.  E.  543.) 

Criminal  law  —  possession  of  vehicle  with  manufacturer's  numbers  re- 
moved. 

1.  Making  possession  of  a  motor  vehicle  with  the  manufacturer's  serial 
numbers,  removed  a  penal  offense  is  a  valid  exercise  of  the  police  power. 
ISee  note  on  this  question  beginning  on  page  1538.] 


—  trial  —  submission  of  propositions 
of  law. 

2.  Propositions  of  law  cannot  be  sub- 
mitted to  the  court  in  criminal  cases 
which  are  tried  by  the  court  without  a 
jury. 

Constitutional  law  —  police  power. 

3.  The  police  power  is  founded  on  the 
duty  of  the  state  to  protect  its  citizens 
and  provide  for  the  safety  and  good 
order  of  society,  and  exists  without  any 
reservation  in  the  Constitution. 

[See  6  R.  C.  L.  183.] 

—  restraining  liberty. 

4.  The  mere  fact  that  a  law  restrains 
the  liberty  of  a  citizen  does  not  render 
it  unconstitutional. 

[See  6  R.  C.  L.  265.] 

Courts  —  authority  over  exercise  of 
police  power. 

5.  It  is  for  the  legislature  to  deter- 
mine when  the  conditions  exist  calling 


for  the  exercise  of  the  "police  power  to 
meet  existing  evils. 
[See  6  R.  C.  L.  240.] 

Criminal  law  —  scienter  —  necessity. 

6.  Scienter  is  not,  under  the  Consti- 
tution»  a  necessary  element  of  an  of- 
fense which  is  malum  prohibitum. 

[See  8  R.  C.  L.  60.] 

— ^punishment  of  innocent  person  — 
constitutionality. 

7.  A  law  cannot  be  held  invalid 
merely  because  some  innocent  person 
may  probably  suffer. 

—  due  process  and  equal  protection. 

8.  Prohibiting  the  changing  of  the 
manufacturer's  serial  numbers  on  mo- 
tor vehicles  does  not  deprive  the  owner 
of  such  vehicles  of  his  liberty  or  prop- 
erty without  due  process  of  law  or  deny 
him  the  equal  protection  of  the  law. 

[See  6  R.  C.  L.  473.] 


Error  to  the  Municipal  Court  of  Chicago  (Richardson,  J.)  to  review  a 
judgment  convicting  defendant  of  violating  the  Motor  Vehicle  Law. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Fyffe,  Ryner,  &  Dale  for 

plaintiff  in  error. 

Messrs.  Edward  J.  Bnindage,  Attorr 
ney  General,  Edward  C.  Fitch,  Assist- 
ant Attorney  General,  Maclay  Hoyne, 
and  Edward  E.  Wilson,  for  the  Peo- 
ple: 

The  police  power  of  the  state,  upon 
its  exercise  by  the  legislature  in  the 
passage  of  laws  for  the  protection  of 
life,  liberty,  and  property,  or  laws  for 
the  general  welfare,  has  no  limitations 
or  restrictions  except  such  as  are  found 
in  the  Constitution. 

Powell  V.  Pennsylvania,  127  U.  S. 
678 ;  Hawthorne  v.  People,  109  111.  302. 

It  is  for  the  legislature  to  determine 
when  the  conditions  exist  calling  for 


the  exercise  of  police  power  to  meet 
existing  evils,  and  when  the  legislature 
has  acted,  the  presumption  is  that  the 
act  is  a  valid  exercise  of  such  power. 

People  V.  Henning  Co.  260  111.  562; 
Hawthorne  v.  People,  109  111.  302 ;  Peo- 
ple V.  McBride,  234  111.  146;  People  v. 
Stokes,  281  111.  159;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678. 

The  legislature  may  forbid  the  doing 
of  an  act  and  make  its  commission 
criminal  without  regard  to  the  intent  of 
the  doer,  and  where  such  intention  on 
the  part  of  the  legislature  is  mani- 
fest, the  courts  must  give  it  effect,  al- 
though the  intention  of  the  doer  may 
have  been  innocent. 

McCutcheon  v.  People,  69  111.  601; 
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Farmer  v.  People,  77  111.  822;  Byars 
V.  City  of  Mt  Vernon,  77  lU.  467 ;  Peo- 
ple V.  Hatinger,  174  Mich.  333 ;  People 
V.  Emmons,  178  Mich.  128;  Mills  v. 
The  State,  58  Fla.  74;  Reiser  v.  The 
State,  9  Ala.  App.  72;  Lightle  v.  The 
State,  5  Okla.  Crim.  Rep.  259. 

And  where  the  legislature  makes  an 
act  criminal,  it  is  the  duty  of  the  party 
to  know  the  law,  and  he  should  make 
inquiry  as  to  what  the  situation  is  be- 
fore  actinir. 

McCutcheon  v.  People,  69  111.  601; 
People  V.  Spoor,  235  IlL  230,  at  p.  232; 
People  V.  Nylin,  236  lU.  19. 

Where  a  statute  does  not  make  knowl- 
edge an  element  of  the  offense,  the  stat- 
ute is  not  thereby  rendered  unconsti- 
tutional. Under  such  a  statute,  lack 
of  knowledge  or  good  faith  is  no  de- 
fense. 

Farmer  v.  People,  77  111.  322 ;  People 
▼.  Robey,  52  Mich.  577 ;  State  v.  Brown, 
144  Pac.  444;  State  v.  Quinn,  131  La. 
490;  Com.  v.  Mixer,  207  Mass.  141; 
State  V.  Welsh,  145  Wis.  86. 

One  dealing  with  a  subject  brought 
under  police  regulation  assumes  the 
hazards  thereof,  and  must  be  held  to 
strict  conformity  with  ^  the  require- 
ments of  the  law  governing  it. 

People  V.  Nylin,  236  111.  19;  City  of 
Chicago  ▼.  Truax,  Greene  &  Co.  192 
111.  App.  524;  Feeley  v.  United  States, 
236  F^d.  903,  905;  Feeley  v.  Melrose, 
205  Mass.  329;  Wells  Fargo  Express 
Co.  V.  State,  79  Ark.  349. 

In  enforcing  police  power  measures, 
in  the  absence  of  the  use  of  the  term 
"knowingly"  therein,  it  is  not  necessary 
that  the  party  charged  have  actual 
knowledge  of  the  commission  of  the 
offense,  or  that  there  be  a  wrongful  in- 
tent, because  the  general  rule  that 
criminal  intent  is  the  essence  of  the 
crime  does  not  apply  to  an  act  which  is 
simply  malum  prohibitum. 

People  V.  Werner,  174  N.  Y.  132; 
State  V.  Burnham,  71  Wash.  199;  State 
V.  Nichols,  61  Wash.  142;  1  Wharton's 
Crim.  Law,  11th  ed.  sec.  108  et  seq.  pp. 
143-146. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court : 

The  plaintiff  in  error,  Harry  John- 
son, was  convicted  in  the  municipal 
court  of  Chicago  of  a  violation  of 
§  15b  of  the  Motor  Vehicle  Law 
(Kurd's  Rev.  Stat.  1917,  p.  2576), 
and  was  sentenced  to  pay  a  fine  of 
$200  and  costs.    He  prosecutes  this 


writ  of  error  to  reverse  the  jadg- 
ment  and  sentence  of  the  court. 

The  facts  are  not  in  dispute.  The 
plaintiff  in  error  was  the  general 
manager  of  the  Commercial  Car 
Unit  Company,  whose  place  of  busi- 
ness is  located  in  Chicago.  The  com- 
pany was  engaged  in  the  business  of 
attaching  truck  units  to  pleasure  car 
units  and  making  of  them  commer- 
cial trucks.  On  January  5, 1918,  the 
Ford  Motor  Company  delivered  the 
six  new  Ford  cars  to  the  premises 
of  the  Commercial  Car  Unit  Com- 
pany. The  plaintiff  in  error  there- 
upon ordered  one  of  his  workmen  to 
change  the  motor  numbers  on  these 
cars.  There  were  seven  figures  in 
each  of  the  numbers,  which  had 
been  stamped  on  the  left-hand  side 
of  each  of  these  motors  with  a  steel 
die  by  the  Ford  Motor  Company. 
Following  directions  of  plaintiff  in 
error,  the  workmen  changed  the  mo- 
tor numbers  of  these  new  Ford  cars 
by  hammering  out  the  third  and 
fourth  figures  and  stamping  differ- 
ent figures  over  the  same  spots. 
The  first  two  and  last  three  fisrures 
in  the  number  were  not  touched.  No 
explanation  is  made  for  changing 
the  numbers. 

The  only  question  before  us  is  the 
constitutionality  of  said  §  15b  of  the 
Motor  Vehicle  Law,  which  provides: 
"Any  person  having  in  his  or  her 
possession  any  motor  bicycle  or  mo- 
tor vehicle  from  which  the  manufac- 
turer's serial  number,  or  any  other 
manufacturer's  trade  or  distinguish- 
ing number  or  identification  mark, 
has  been  removed,  defaced,  covered, 
or  destroyed  for  the  purpose  of  con- 
cealing or  destroying  the  identity  of 
such  motor  bicycle  or  motor  vehicle 
shall  be  liable  to  a  fine  of  not  more 
than  two  hundred  dollars  ($200)  or 
imprisonment  in  the  county  jail  for 
a  period  not  to  exceed  six  (6) 
months,  or  both." 

It  is  urged  that  this  section  of  the 
statute  violates  §  2  of  article  2  of  the 
Constitution  of  this  state  as  well  as 
§  1  of  the  14th  Amendment  of  the 
Federal  Constitution,  in  that  it  de- 
prives the  defendant  of  his  liberty 
and  property  without  due  process  of 
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law  and  denies  to  him  the  equal  pro- 
tection of  the  laws.  It  is  contexided 
that  the  statute  is  an  arbitrary  and 
unreasonable  exercise  of  the  police 
power  of  the  state. 

At  the  close  of  all  the  evidence 
plaintiff  in  error  submitted  eight 
propositions  of  law,  which  he  asked 
the  court  to  hold  to  be  the  law  as 
applicable  to  the  case.-  The  court 
marked  each  of  the  propositions, 
'•Refused.**  It  will  be  unnecessary 
to  discuss  this  action  of  the  court, 
for  the  reason  that  we  have  held 
that  the  submission  of  propositions 

Crlmlnml  1   w-        ?'  l^^  *^  *^^   COUrt 

triiS-Hivbmil^"'     is  inapplicable  to  a 

ti?r»"if'^taw?"*'    criminal  case,  where 

the  same  is  tried  by 
the  court  without  a  jury.  People  v. 
Taylor,  279  111.  481,  117  N.  E.  62; 
Jacobs  V.  People,  218  111.  500,  75  N. 
E.  1034 ;  Chicago,  W.  &  V.  Coal  Cq. 
V.  People,  214  111.  421,  73  N.  E.  770. 

Motions  for  a  new  trial  and  in  ar- 
rest of  judgment  were  made  and 
overruled. 

The  police  power  of  a  state  is  an 
attribute  of  sovereignty,  and  exists 

co>.tit«tio»mi  without  any  reser- 
lAi^-pouce  vation  in  the  Consti- 

^^^*''  tution,  being  found- 

-ed  on  the  duty  of  the  state  to  protect 
its  citizens  and  provide  for  the 
safety  and  good  order  of  society. 
The  mere  fact  that  a  law  restrains 

the  liberty   of  cit- 

Mberty!'**"*        izeus  of  a  state  does 

not  render  it  uncon- 
istitutional.  In  Hawthorn  v.  People, 
109  m.  302, 50  Am.  Rep.  610,  we  dis- 
cussed at  length  the  powers  of  the 
legislature,  and  an  elaborate  repeti- 
tion of  that  discussion  would  serve 
no  good  purpose  here.  We  have  held 
in  a  long  line  of  decisions,  where  the 
authorities  have  been  collected  and 

discussed,  that  it  is 
«a?horitr  •▼er  for  the  legislature 
^t^m^LSlm^       to  determine  when 

the  conditions  exist 
calling  for  the  exercise  of  police  pow- 
er to  meet  existing  evils,  and  when 
the  legislature  has  acted  the  pre- 
sumption is  that  the  act  is  a  valid 
exercise  of  such  power.  People  v, 
Stokes,  281  111.  159,  118  N.  E.  87; 

4  A.L.R— 97. 
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lis  N.  £.  ik9.) 

People  v.  William  Henning  Go.  260 
III  554,  49  L.R.A.(N.S.)  1206,  103 
K  E.  530;  People  v.  Elerding,  254 
HI.  579,  40  L.R.A.(N.S.)  893,  98  N. 
E.  982. 

It  is  contended  by  plaintiff  in  error 
that  one  might  be  guilty  under  this 
act  by  having  a  car  in  his  possession 
from  which  the  numbers  had  been 
removed  without  his  knowledge.  The 

Constitution  does  cri»i««i  imw- 
not  require  that  ■cient«iw 
scienter  be  a  neces-  — •»■"'^• 
sary  element  of  any  law  where  an  of- 
fense is  maUim  prohibitum.  One 
may  violate  the  law  without  any  in- 
tent on  his  part  to  do  so.  People  v. 
NyUn,  236  111.  19,  86  N.  E.  156; 
People  V.  Spoor,  235  111.  230,  126 
Am.  St.  Rep.  197,  85  N.  E.  207,  14 
Ann.  Cas.  638.  Various  statutes  of 
this  state^  punishing  the  doing  of 
acts  without  requiring  allegation  or 
proof  of  criminal  intent  upon  the 
part  of  the  doer,  have  been  upheld  on 
the  ground  that  they  were  a  valid 
exercise  of  the  police  power.  Ma- 
guire  V.  People,  219  111.  16,  76  N.  E. 
67 ;  American  Car  &  Foundry  Co.  v. 
Armentraut,  214  111.  509,  73  N.  E. 
766;  Farmer  v.  People,  77  111.  322; 
Mapes  V.  People,  69  111.  523;  Eells 
V.  People,  5  HI.  498.  In  other  juris- 
dictions laws  enacted  by  the  legisla- 
tures punishing  the  doing  of  acts 
without  intent  or  guilty  knowledge 
on  the  part  of  the  doer  have  been 
held  to  be  valid  enactments.  People 
V.  Hatinger,  174  Mich.  333,  140  N. 
W.  648;  Com.  v.  Mixer,  207  Mass. 
141,  31  L.R.A.(N.S.)  467,  93  N.  E. 
249,  20  Ann.  Cas.  1152. 

Laws  cannot  be  held  invalid  mere- 
ly because  some  innocent  person  may 
possibly  suffer.  The 

principle     of     police    of  Imso^eirt 

regulation  w  "the  KSiXlSiTtV 
,gi*eate8t  good  to  the 
greatest  number."  The  essence  of 
the  offense  contemplated  by  §  15b  of 
the  Motor  Vehicle  Law  consists  in 
the  "purpose  of  concealing  or  de- 
stroying the  identity"  of  the  vehicle. 
If  it  could  be  shown  that  the  pos- 
session of  an  automobile  with 
mutilated  numbers  was  not  for  the 
"purpose  of  concealing  or  destroy^ 
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ihg  the  identity"  of  such  auto- 
mobile, we  apprehend  that  a  pros- 
ecution, not  to  say  a  conviction, 
would  be  unlikely.  We  feel  that 
there  is  no  merit  in  the  conten- 
tion that  the  enact- 

of*  v"frji*e''"  ith     ment  of  this  statute 
manufacturer's     was  not  a  Valid  cxer- 

nninberii  •  /•     t-t  •*• 

removed.  ClSe     01     the     pOilCe 

power  of  the  state. 
People  V.  Femow,  286  111.  627,  122 
N.  E.  155. 

As  to  the  objection  to  the  validity 
of  the  statute,  to  the  effect  that  it 
deprives  the  defendant  of  his  liberty 
and  property  without  due  process  of 
law  and  denies  him  the  equal  protec- 
tion of  the  laws,  it  is  sufficient  to 
say  that  we  have  had  occasion  to  dis- 
cuss these  constitutional  limitations 

-Hiae  proce..        ^t  length  On  pHor 
and  eiiaai  occasions,     and     a 

protectioa.  reference   to   those 

decisions,  without  discussing  them, 


will  show  that  there  is  no  merit  in 
this  contention.  Burdick  v.  People, 
141  ni.  600,  24  L.R.A.  152,  41  Am. 
St.  Rep.  329,  36  N.  E.  948,  952; 
Munn  V.  People,  69  HI.  80.  We  are 
unable  to  see  how  plaintiff  in  drror 
was  deprived  of  any  "liberty  or 
property  without  due  process  of 
law/'  The  act  does  not  deprive  him 
of  the  use  of  the  cars.  He  is  merely 
prohibited  from  changing  the  num- 
bers for  the  purpose  of  destroying 
the  n;ieans  of  identification.  What 
loss  this  will  cause  him  is  not  re- 
vealed. The  value  of  the  act  for  the 
protection  of  the  property  rights  of 
the  citizens  in  general  is  too  patent 
to  need  discussion. 

We  think  that  the  act  is  a  valid 
exercise  of  legislative  power,  and 
therefore  afBrm  the  judgment  of  the 
municipal  court. 

Judgment  affirmed. 


ANNOTATION. 

Constitutloiiality  of  statute  making  possession  of  automobile  horn   wUch 

marks  have  been  removed  a  crime. 

tained  as  a  valid  exercise  of  the  police 
power,  as  not  an  illegal  deprivation 
of  liberty  or  property,  ox  a  denial  of 
equal  protection  of  the  laws,  or  illegal 
class  legislation,  and  as  not  having 
more  than  one  object  clearly  indi- 
cated in  its  title.  The  court  there 
said:  "In  the  exercise  of  the  police 
power  for  the  protection  of  the  public, 
the  perforipance  of  a  specific  act  may 
constitute  the  crime  regardless  of 
either  knowledge  or  intent,  both  of 
which  are  immaterial  on  the  question 
of  guilt.  For  the  effective  protection 
of  the  public  the  burden  is  placed 
upon  the  individual  of  ascerteining  at 
his  peril  whether  his  act  is  prohibited 
by  criminal  statute.  The  law  in  that 
regard  has  most  frequently  arisen  in 
police  regulations  of  the  liquor  traffic, 
but  it  has  been  applied  in  precisely  the 
same  way  in  other  cases  coming  with- 
in the  same  rule  and  reason,  such  as 
a  sale  of  imitation  butter,  a  sale  of  milk 
below  a  prescribed  quali^,  the  obstruc- 
tion of  a  public  highway  by  a  railroad 
corporation  for  longer  than  a  specified 


It  will  be  seen  that  in  the  reported 
case  (People  v.  Johnson,  ante,  1535) 
it  is  held  that  a  Statute  punishing  any 
person  having  possession  of  any  motor 
vehicle  from  which  the  manufacturer's 
number  or  identificaton  mark  has 
been  removed,  defaced,  covered,  or  de- 
stroyed, for  the  purpose  of  concealing 
or  destroying  the  identity  of  the  vehi- 
cle, is  a  valid  exercise  of  the  police 
power,  and  that  it  does  not  deprive 
such  possessor  of  his  liberty  or  prop- 
erty without  due  process  of  law,  nor 
deny  him  the  equal  protection  of  the 
laws.  The  court  brushed  aside  as  im^ 
material  the  suggestion  that  a  person 
might  be  guilty  under  this  act  by  hav- 
ing a  car  in  his  possession  from  which, 
the  numbers  had  been  removed  with- 
out his  knowledge;  that  is,  one  is 
guilty  who  commits  the  prohibited  act 
although  he  does  not  know  he  is  com- 
mitting it.  The  views  Of  the  court  in 
this  particular  are  more  fully  set  forth 
in  People  v.  Femow  (1919)  286  111. 
627,  122  N.  E.  155,  arising  under  the 
same   statute,  which   was  there  sus- 
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time,  th«  admission  of  a  minor  to  a 
pool  room,  driving  an  unregistered  au- 
tomobile,  killing  for  sale  an  animal 
under  a  designated  age,  carriage  by  an 
express  company  for  transportation 
beyond  the  state  line  of  fish  or  game, 
and  in  prosecations  for  bigamy.  Mc- 
Ctttcheon  v.  People  (1878)  69  111.  601; 
Parmer  ▼.  People  (1875)  77  111.  822; 
People  V,  Nylin  (1908)  286  111.  19,  86 
N.  E.  166;  People  v.  Spoor  (1908)  286 
111.  230,  126  Am.  St.  Rep.  197,  86  N. 
E.  207,  14  Ann.  Gas.  688;  Barnes  v. 
State  (1849)  19  Conn.  398;  State  v. 
Smith  (1872)  10  R  L  258;  Com.  v.  Zelt 
(1891)  1^8  Pa.  615,  11  L.R.A.  602,  21 
Atl.  7;  Humpeler  v.  People  (1879)  92 
IlL  400;  State  v.  Hartfiel  (1869)  24 
Wis.  60;  Com.  v.  New  York  C.  &  H.  R. 
R.  Co.  (1909)  202  Mass.  394,  28  L.R.A. 
(N.S.)  350, 132  Am.  St.  Rep.  507,  88  N.  ^ 
E.  764,  16  Ann.  Cas.  687;  Com.  v.  Mix- 
er (1910)  207  Mass.  141,  81  L.R.A 
(N.S.)  467,  93  N.  E.  249,  20  Ann.  Cas. 
1152;  Wells  F.  &  Co.  Express  v.  State 
(1906)  79  Ark.  849,  96  S.  W.  189,  8  R. 
C.  L.  62.  The  section  does  not  infringe 
upon  the  Bill  of  Rights  or  the  14th 
Amendment  to  the  Constitution  of  the 
United  States." 

The  cases  cited  in  these  two  Illinois 
opinions  on  the  subject  of  scienter  are 
all  cases  where  the  defendant  was  ac- 
cused of  an  affirmative  act  in  disobedi- 
ence of  a  statute.  Thus,  McCutcheon 
▼.  People  (1878)  69  lU.  601,  1  Am.. 
Crim.  Rep.  471;  Fanner  v.  People 
(1875)  77  111.  322;  State  v.  Hartfiel 
(1869)  24  Wis.  60  (one  selling  intoxi- 
cating liquor  to  a  minor  is  guilty  al- 
though he  did  not  know  the  buyer  was 
a  minor) ;  Mapes  v.  People  (1873)  69 
IlL  523  (one  selling  intoxicating  liquor 
to  a  person  in  the  habit  of  getting  in- 
toxicated is  guilty  though  he  did  not 
know  that  the  buyer  had  this  habit) ; 
Com.  V.  Zelt  (1891)  188  Pa.  615,  11 
L.R.A.  602,  21  Atl.  7  (one  furnishing 
liquors  to  a  person  of  known  intem- 
perate habits  is  guilty  although  not 
knowing  the  habits) ;  Barnes  v.  State 
(1849)  19  Conn.  398  (so  one  selling 
liquor  to  a  conunon  drunkard  though 
not  knowing  him  to  be  such) ;  People 
V.  Nylin  (1908)  236  DL  19,  86  N.  E. 
156  (one  selling  intoxicating  liquors 
in  less  quantities  than  5  gallons  is 


guilty  though  he  believed  the  manu- 
facturer's packages  he  sold  contained 
5  gallons)  ;  People  v.  Hatinger  (1918) 
174  Mich.  883, 140  N.  W.  648  (one  sell- 
ing intoxicating  liquor  is  guilty  al- 
though he  supposed  it  contained 
no  alcohol);  Eells  v.  People  (1843) 
5  III.  498  (an  indictment  for  harbor- 
ing and  secreting  a  slave,  the  prop- 
erty of  another,  need  not  allege 
that  the  defendant  knew  that  the 
person  harbored  was  a  slave,  the  prop- 
erty of  another) ;  Maguire  v.  Peo- 
ple (1905)  219  m.  16,  76  N.  E.  67  (one 
permitting  a  female  under  eighteen 
years  of  age  to  room  in  the  defendant's 
house  of  prostitution  is  guilty,  though 
without  knowledge  of  the  female's 
age) ;  American  Car  &  Foundry  Co. 
V.  Armentraut  (1905)  214  IlL  509,  73 
N.  E.  766  (one  employing  a  child  un- 
der fourteen  years  of  age  in  his  fac- 
tory, against  the  law,  cannot  resist  an 
action  for  negligence  because  the 
child  assured  him  he  was  sixteen  years 
old) ;  People  v.  Spoor  (1908)  235  HI. 
230,  126  Am.  St.  Rep.  197,  85  N.  E. 
207,  14  Ann.  Cas.  688  (one  marryfng  a 
second  time  is  guilty  of  bigamy  al- 
though he  believed  his  first  wife  had 
obtained  a  divorce);  CJom.  v.  Mixer 
(1910)  207  Mass.  141,  31  L.R.A.(N.S.) 
467,  93  N.  E.  249,  20  Ann.  Cas.  1152 
(the  driver  of  a  common  carrier  who 
transports  unmarked  intoxicating  liq- 
uor into  dry  terrritory  is  guilty  though 
he  did  not  know  that  the  barrel  hci 
carried  contained  intoxicating  Ikj- 
uor);  Wells  Fargo  &  Co.  Express  v. 
State  (1906)  79  Ark.  849,  96  S.  W.  189 
(a  carrier  is  guilty  of  transporting 
game  although  it  did  not  know  the  pack- 
ages contained  game) ;  Com.  v.  New 
York  C.  &  H.  R.  R.  Co.  (1909)  202 
Mass.  894,  23  L.R.A.(N.S.)  350,  132 
Am.  St.  Rep.  507,  88  N.  E.  764,  16  Ann. 
Cas.  587  (a  railroad  company  is  guilty 
of  blocking  a  crossing  more  than  five 
consecutive  minutes,  though  third  per- 
sons unlawfully  opened  the  air  cocks 
on  the  cars  so  that  they  could  not  be 
moved  in  time) ;  State  v.  Smith  (1817) 
10  R  L  258  (one  having  in  possession 
with  intent  to-  sell  and  exchange,  and 
offering  for  sale  and  exchange,  adul- 
terated milk,  is  guilty  though  he 'did 
not  know  of  the  adulteration). 
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As  heretofore  stated  it  will  be  seev 
that  these  cases  are  all  cases  of  af- 
firmative acts.  While  it  is  not  intend- 
ed to  cite  cases  on  the  general  sub- 
ject of  intent,  it  may  be  said  that  there 
are  in  Massachusetts  three  cases  which 
are  probably  to  be  classed  as  cases 
of  affirmative  acts,  which  seem  to  go 
further  than  the  cases  cited  in  the 
two  Illinois  opiniions  supra.  In  Com. 
V.  Smith  (1896)  166  Mass.  370,  44  N. 
E.  503,  and  in  Com.  v.  Yee  Moy  (1896) 
166  Mass.  376,  note,  44  N.  E.  1120,  the 
court  sustained  convictions  of  the  of- 
fense of  being  found  present  in  a  place 
VKhich  had  been  complained  of  as  a 
common  gaming  house,  if  any  ma- 
terials of  any  form  of  gaming  are 
found  therein,  holding  that  it  was  im- 
material whether  the  defendants  knew 
of  the  presence  of  the  implements  or 
the  character  of  the  place;  similarly, 
in  Com.  v.  Kane  (1899)  173  Mass.  477, 
53  N.  E.  919,  a  conviction  was  upheld 
for  being  present  where  implements 
for  smoking  opium  were  found,  al- 
though it  was  not  alleged  that  the  de- 
fendants were  knowingly,  wilfully, 
and  wantonly  there. 

The  elimination  of  criminal  intent, 
while  reasonable  enough  in  some 
cases,  is  full  of  danger  to  the  accused, 
even  in  cases  where  the  statute  pun- 
ishes affirmative  acts,  and  ought  to  be 
strictly  limited  by  the  courts  in  a  day 
when  the  doctrine  of  the  presumption 
^of  innocence  has  become  unpopular. 
*What  would  be  thought  of  a  statute 
making  the  utterance  of  forged 'paper 
a  forgery  whether  the  utterer  knew  of 
the  forgery  or  not?    , 

But  a  statute  under  which  an  inno- 
cent person,  who  does  nothing,  may 
be  turned  into  a  criminal  by  the  act 


of  another,  for  which  he  is  not  respon- 
sible, is  startling  to  old-fashioned 
ideas.  Under  the  Illinois '  statute  i& 
question,  what  is  the  innocent  owner 
of  an  automobile  to  do  who  finds  in 
the  morning  that  the  manufacturer's 
number  of  his  car  has  been  mutilated 
in  the  night?  Is  he  to  give  himself 
up  to.  the. police  as  a  criminal?  Is  he 
at  once  to  destroy  his  car?  Is  there 
any  way  in  which  he  can  escape?  It 
seems  that  he  may  even  be  apprehend- 
ed before  he  knows  of  the  mutilation. 

In  Park  V.  State  (1919)  —  Nev.  — -, 
8  A.L.R.  75,  178  Pac.  389,  it  was  held 
that  a  statute  making  possession  of 
the  hides  of  cattle  from  which  the 
cars  have  been  removed  or  the  brand 
defaced,  a  felony,  deprives  the  owner 
of  his  property  without  due  process  of 
law. 

It  may  be  noted  that  in  Daugherty 
V.  Thomas  (1913)  174  Mich.  371,  45 
L.R.A,(N.S.)  699,  140  N.  W.  615,  Ann. 
Cas.  1915A,  1163,  it  was  held  that,  un- 
der the  diie  process  and  equal  protec- 
tion clauses  of  the  Constitutions,  a  stat- 
ute could  not  be  sustained  which  made 
the  owner  of  an  automobile  liable  for 
injury  to  strangers  through  the  use  of 
persons  who  took  it  without  his  knowl- 
edge or  permission,  though  their  acts 
did  not  constitute  larceny;  and  that  a 
later  statute,  providing  that  the  owner 
should  not  be  liable  unless  the  car  was 
being  driven  by  his  express  or  implied 
consent  or  knowledge,  was  upheld  in 
Stapleton  v.  Independent  Brewing  Co. 
(1917)  198  Mich.  170,  L.R.A.1918A. 
916,  164  N.  W.  520. 

For  constitutionality  of  statute  for 
prevention  of  larceny  of  live  stock,  see 
the  annotation  to  Park  v.  State,  S 
A.L.R.  81.  B.  B.  B. 


LAWRENCE  E.  TIERNEY  COAL  COMPANY,  Appt., 

v. 

JESSE  D.  KASH,  Guardian  of  Octavia  Smith,  et  al. 

Kentucky  Court  of  Appeals  ^^une  4,  1918. 
(180  Ky.  815,  203  S.  W.  731.) 

Constitutional  law  —  lease  extending  beyond  minority  of  ward. 

1.  Permitting  a  guardian  to  grant  leases  for  mining  coal  from  his 
ward's  land,  to  extend  beyond  the  minority  of  his  ward,  violates  the  con- 
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stitutional  rights  of  the  latter  to  acquire  and  l[)rotect  property  and  pursue 
happiness. 
ISee  note  on  this  question  beginning  on  page  1562.] 

Equity  —  power  to  sell  infant's  real 

estate. 

2.  Courts  of  equity  have  no  inherent 


power  to  sell  for  any  purpose,  the  real 
estate  of  infants  or  persons  of  unsound 
mind,  and  when  it  is  sought  to  sell 
their  real  estate,  express  authority  for 
the  sale  must  be  found  in  statutory 


provisions,  and  those  provisions  must 
be  strictly  complied  with. 
[See  14  B.  C.  L.  269,  68a] 

Statute  —  when  invalid. 

3.  A  legislative  act  will  not  be  de- 
clared invalid  unless  'the  legislation 
was  prohibited  by  the  Constitution. 

[See  6  R.  C.  L.  76,  79.] 


(Thomas,  J.,  dissents.) 


.  Appbal  by  the  coal  company  from  a  judgment  of  the  Circuit  Court  for 
Pike  County  in  favor  of  petitioner,  and  overruling  formal  exceptions  to 
the  report  of  sale,  in  a  proceeding  to  lease  property  for  coal  mining  pur- 
poses.   Modified, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Auxier,  Harman,  &  Fnincis     ucts  taken  from   other  land,   and 


for  appellant. 

Messrs.  P.  B.  SIratton,  Jesse  D. 
Hash,  J.  R  Johnson,  Jr.,  EL  C.  (VRear, 
J.  T.  Metcalf,  B.  R.  Jouett,  and  Pendle- 
ton &  Bush  for  appellees. 

Messrs.  John  CL  Wtnn  and  Robert  H« 
Winn  for  Oil  Men's  Association  et  al. 

Carroll,  J.,  delivered  the  opinion 
of  the  court: 

This  case  presents  the  important 
question  whether  a  circuit  court, 
pursuant  to  legislative  authority  so 
to  do,  has  the  power  to  lease  the 
mineral  land  of  infants  for  a  term 
of  years  beyond  their  minority,  and 
brings  before  us  the  validity  of  the 
legislative  act  attempting  to  confer 
upon  the  circuit  court  the  power  ex- 
ercised in  this  case. 

The  question  comes  up  in  this 
way:  In  1916,  the  legislature  en- 
acted a  statute  (Laws  1916,  chap. 
99)  providing  in  §  1 :  "That  the 
guardian  of  an  infant  curator  or 
the  committee  of  a  person  of  un- 
sound mind  may  lease  the  real  es- 
tate, or  any  interest  therein,  of  such 
infant  or  person  of  unsound  mind 
for  the  purpose  of  mining  and  re- 
moving all  or  part  of  the  coal,  oil, 
gas  and  any  or  all  other  mineral  or 
mineral  substances  and  products 
therein ;  together  with,  the  usual  and 
reasonable  necessary  privileges  to 
mine,  bore  for,  store,  pump  and  re- 
move the  same,  and  similar  prod- 


the  right  to  dump  upon  said  land 
refuse  or  other  products  taken 
therefrom  and  from  other  land ;  and 
to  erect  upon  said  land  miners' 
houses,  commissaries  and  hotels  and 
other  houses  and  equipment  reason- 
ably necessary  to  enable  the  lessee 
to  carry  on  the  business  in  the  most 
economical  way.  Such  lease  may  be 
for  such  length  of  time  as  the 
guardian,  curator  or  committee  may 
approve,  without  being  limited  to 
the  time  at  which  the  disability  of 
such  infant  or  person  of  unsound 
mind  may  be  removed.'' 

In  §  2  it  was  provided  that  no 
such  lease  shall  be  made  until  the 
guardian,  curator,  or  committee 
shall  have  filed,  in  the  oflSce  of  the 
circuit  clerk,  a  petition  against  the 
infants  or  person  of  unsound  mind, 
setting  forth  a  description  of  the 
land,  and  showing  the  propriety  of 
making  a  lease  thereto.  .  In  §  3  it 
was  provided  that  a  guardian  ad 
litem  should  be  appointed  to  protect 
the  interest  of  the  infants  or  the 
person  of  unsound  mind,  and  in  § 
4  that  the  court  should  hear  and 
dispose  of  the  case  upon  the  evi- 
dence taken,  and  if  it  was  made  to 
appear  by  the  evidence  of  at  least 
two  creditable  witnesses  that  the  in- 
terest of  the  infants  or  person  of 
unsound  mind  would  be  promoted 
by  the  lease,  the  court  should  order 
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that  the. property  be  leased  and  pre* 
scribe. the  royalty  to  be  paid.  Sec- 
tions 5,  6,  7,  and  8  relate  to  the 
practice  and  procedure,  and  pre- 
scribe the  descent  of  the  estate  upon 
the  death  of  the  infants  or  person 
of  unsound  mind,  without  having 
disposed  of  the  same.  In  §  9  it 
was  provided  that  the  guardian, 
curator,  or  committee  should*  settle 
from  time  to  time  his  accounts  "and 
upon  the  iiifant  becoming  of  age  or 
the  person  of  unsound  mind  becom- 
ing of  sound  mind  shall  make  a 
final  and  complete  settlement  of  all 
amounts  received  under  such  lease, 
and  account  for  the  same  as  herein 
and  by  law  provided;  and  shall 
thereupon  be  discharged  from  fur- 
ther duty  or  accountability  as  such 
guardian  or  committee.  Thereaft- 
er the  rights  and  obligations  of 
sudi  former  infant  or  person  of  un- 
sound mind  and  the  lessee  shall  be 
the  same  as  if  the  lease  had  been 
e:k:ecuted  originally  to  the  lessee  by 
a  person  over  twenty-one  years  of 
age  and  free  from  any  disability." 

In  1917  Jesse  D.  Kash,  as  stat- 
utory guardian  of  Octavia,  Jake, 
and  Ike  Smith,  filed  his  petition  in 
the  Pike  circuit  court  against  these 
infants,  averring  that  Octavia  was 
eleven,  Ike  sixteen,  and  Jake 
eighteen,  years  of  age;  that  they 
were  the  owners  of  about  2,500 
acres  of  land  devised  by  the  will  of 
Jacob  Smith,  in  1906,  to  their  fath- 
er for  life,  with  remainder  to  them 
in  fee;  that  the  land  was  unfit  for 
cultivation  on  account  of  its  rough 
and  mountainous  character,  and  its 
sole  value  consisted  in  the  coal 
thereon;  that  the  infants  have  no 
income,  and  if  they  were  permitted 
to  lease  the  coal  and  mining  rights 
in  the  land  the  royalty  derived 
therefrom  would  be  sufficient  to  ed- 
ucate and  maintain  them ;  he  prayed 
that  the  court  enter  a  decree  author- 
izing him  to  lease  the  property  for 
coal-mining  purposes,  pursuant  to 
the  terms  of  a  lease  proposed  to  be 
made  between  these  infants  by 
Kash,  as  their  guardian,  of  the  one 
part,  and  the  Lawrence  E.  Tierney 
Coal  Company  of  the  other  part. 


This  lease  stipulated  that  the  granV 
ors,  in  consideration  of  certain 
royalties  provided  for,  leased  all  of 
the  coal  in  and  under  the  land  t6  the 
coal  company  for  a  period  of  forty 
years,  with  the  privilege  of  renew- 
al for  an  additional  term  of  forty 
years.  The  lease  further  contained 
a  number  of  stipulations  providing 
for  the  use  and  occupation  of  the 
property  by  the  coal  company  to 
enable  it  to  mine  and  deliver  the 
coal,  and  then  provided  that  the 
lessee  should  pay  to  the  lessors,  dur- 
ing the  continuance  of  the  lease,  or 
any  renewal  thereof,  a  royalty  of  10 
cents  for  each  ton  of*  coal  produced 
from  the  land  and  16  cents  for  each 
ton  of  coke  that  might  be  manufac- 
tured on  the  premises,  the  minimum 
royalty  to  be  $5,000  for  the  first 
year,  $10,000  for  the  second,  and 
$15,000  for  the  third,  and  each  year 
thereafter. 

After  this,  the  infants  were  prop- 
erly brought  before  the  court  and  a 
guardian  ad  litem  was  appointed  to 
represent  them,  and  he  filed  a  re- 
port reciting  that,  in  his  opinion, 
the  lease  would  be  beneficial  to 
them.  Thereupon  evidence  was 
taken  supporting  the  averments  of 
the  petition,  and  afterward  the 
court  rendered  a  judgment  author- 
izing the  guardian,  Kash,  to  lease 
the  land  for  a  period  of  forty 
years,  with  the  privilege  of  renew- 
al for  forty  years  for  the  purpose  of 
mining  and  removing  coal  there- 
from, with  the  usual  privileges  con- 
tained in  such  leases.  The  judgment 
further  recited  that  the  conditions 
of  the  lease  filed  with  the  pe- 
tition were  reasonable  and  satis- 
factory, and  that  the  guardian 
should  lease  the  coal  privileges  in 
the  land  under  and  according  to 
the  terms  of  the  form  of  lease  filed 
with  the  petition  at  public  outcry, 
reserving  to  the  court  the  right  to 
reject  any  and  all  bids.  Following 
this,  the  privileges  as  set  out  in  the 
lease  filed  with  the  petition  were 
sold  pursuant,  to  the  judgment,  and 
the  Lawrence  E.  Tierney  Coal  Com- 
pany, being  the  only  bidder,  became 
the  purchaser  under  the  terms  of 
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the   lease   beretofore'  referred  to.    ^etate  of  the  ward 
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Formal  exceptions  were  filed  to  the 
report  of  sale  by  the  company  and 
overruled^  and  it  prosecutes  this  ap- 
peal for  the  purpose  of  having  the 
correctness  of  the  judgment  and  the 
rulings  of  the  court  in  respect  to 
the  ejcceptiims  determined  by  thid 
court  in  order  that  there  might  be 
no  questions  about  the  validity  of 
the  lease^  and  its  rights  and  privi- 
leges thereunder.  It  may  here  be 
remarked  that  the  proceedings  had 
in  the  lower  court  were  in  conf  orirv- 
ity  with  the  provisions  of  the  act* 
and  so,  if  there  were  no  objections 
to  its  validity,  the  judgment  should 
be  affirmed. 

At  this  point  we  may  digress  a 
moment  to  briefly  review  the  state 
of  the  law  previous  to  the  Act  of 
1916.  In  §§  489-498  of  the  CivU 
Code,  provision  is  made  for  the  sale 
of  the  real  estate  of  infants  and 
persons  of  unsound  mind.  But  the 
sale  of  the  real  estate  of  infants  and 
persons  of  unsound  mind,  under 
these  Code  provisions,  is  only  allow- 
able: (1)  For  the  purpose  of  iky- 
ing a  debt  of  the  ancestor  with 
which  the  infant  or  person  of  un- 
sound mind  may  be  chargeable;  (2) 
for  the  purpose  of  paying  the  debts 
of  the  infant  or  person  of  unsound 
mind;  (3)  for  the  maintenance  and 
education  of  the  infant,  and  the 
maintenance  of  the  persons  of  un- 
sound mind  and  their  families ;  (4) 
for  purposes  of  reinvestment  in  oth- 
er property.  It  has  also  been  fre- 
quently and  consistently  held  that 
courts  of  equity  have  no  inherent 
power  to  sell,  for  any  purpose,  the 

real  estate  of  in- 
fants or  persons  of 
unsound  mind,  and 
that  when  it  is  sought  to  sell  their 
real  estate  express  authority  for 
the  sale  must  be  found  in  statutory 
provisions,  and  these  provisions 
must  be  strictly  complied  with. 
Walker  v.  Smyser,  80  Ky.  620; 
Elliott  V.  Fowler,  112  Ky.  376,  65 
S.  W.  849.  It  is  further  provided 
in  §  2031  of  the  Kentucky  Statutes 
that  a  guardian*  ''may  lease  any  real 


to  fiell  infant's 
real  estate. 


till  the  ward 
shall  arrive  at  full  age ;  but  no  such 
lease  shall  be  made  for  -  a  longer 
term  than  seven  years."  So  that 
before  the  Act  of  1916,  a  court  of 
equity  could  not  lease  for  a  longer 
term  than  the  minority  of  the  in- 
fant his  real  estate  or  any  interest, 
mineral  or  otherwise,  therein,  nor 
could  his  real  estate,  or  any  part 
thereof  or  interest  therein,  be  sold 
for  any  purposes  except  those 
pointed  out  in  the  statutory  pro- 
visions referred  to. 

It  had  always  been  the  policy  of 
the  state,  as  expressed  in  legislative 
enactments  *and  court  opinions,  to 
guard  with  jealous  care  the  prop- 
erty rights  of  infants  and  persons 
under  disability,  but  it  was  never 
thought  that  the  courts  had  any 
power  to  undertake  to  regulate  or 
control  in  any  manner,  by  proceed- 
ings brought  during  infancy,  the 
estate  after  the  infant  had  arrived 
at  full  age,  or  the  disability  was  re- 
moved. When  either  of  these  con- 
tingencies happened,  then  the  per- 
son who  had  been  an  infant,  or  who 
had  been  laboring  under  some  legal 
disabilily,  was  restored  to  his  right- 
ful status  as  a  citizen  of  the  state 
entitled  to  the  free  and  unrestrained 
use  and  management  of  his  prop- 
erty to  the  same  extent  as  that  of 
any  other  person  of  full  age  and 
sound  mind.  But  the  Act  of  1916 
undertook  to  make  a  radical  and 
sweeping  change  in  this  time- 
honored  public  policy  of  the  state, 
and  to  give  to  circuit  courts  having 
general  equity  jurisdiction  powers 
not  only  to  regulate  and  control  the 
estates  of  infants  and  persons  of  un- 
sound mind  during  the  infancy  or 
period  of  disability,  but  to  project 
this  regulation  and  control  far  be- 
yond the  time  theretofore  prescribed 
and  long  after  the  infant  had  ar- 
rived at  age,  or  the  disability  had 
been  removed;  and  the  question  is. 
Did  the  legislature  have  this  power? 

In  determining  this  question,  we 
have  not  overlooked  the  fact,  so 
often  declared  by  this  court»  that  a 
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Stmtvte— wliea 
invalid. 


legislative  act  will  not  be  declared 

invalid  unless  the 
legislation  was  pro- 
hibited by  the  Con- 
stitution, because  the  rule  long  pur- 
sued by  this  court,  and  generally 
observed  by  other  courts,  is  that 
there  are  no  restraints  upon  the  au- 
thority of  the  legislative  depart- 
ment except  those  imposed  by  the 
Federal  and  state  Constitutions. 
Thus  it  was  said  in  Johnson  v.  Hig- 
gins,  3  Met.  (Ky.)  566,  that  "the 
duty,  and  sole  duty,  of  this  depart- 
ment of  the  government,  when  the 
constitutional  power  of  the  legislar 
ture  to  enact  a  law  is  questioned,  is 
to  look  to  the  provisions  of  the  Fed- 
eral and  state  Constitutions,  and  if 
they  do  not,  in  express  terms,  or  by 
necessary  and  proper  implication, 
forbid  the  Exercise  of  such  power, 
the  enactment  must  be  adjudged 
valid  and  enforceable  as  a  law.  Be- 
yond the  constitutional  restrictions 
thus  to  be  interpreted,  the  only  lim- 
its upon  the  state  legislature  in 
enacting  laws  are  its  own  wisdom, 
sound  judgment,  and  patriotism. 
And  it  may  be  added  that  in  doubt- 
ful cases,  where  it  is  not  clear  that 
the  fundamental  law  has  not  been 
invaded,  courts  rarely,  if  ever,  in- 
terfere to  arrest  the  operation  of 
legislative  enactments.  Respect  for 
the  wisdom  of  a  co-ordinate  depart- 
ment of  the  government,  as  well  as 
sound  policy,  forbids  such  interpo- 
sition, except  upon  clear  and  satis- 
factory grounds." 

And  again  in  Com.  v.  Groldburg, 
167  Ky.  96,  180  S.  W.  68,  we  said : 
"Laws  cannot  be  disregarded  mere- 
ly because  they  are  supposed  to  be 
repugnant  to  some  governmental 
principles  that  lie  outside  of  consti- 
tutional limitations.  The  Constitu- 
tion of  this  state,  in  §§  27  and  28, 
distributing  the  powers  of  govern- 
ment, confided  to  the  legislative, 
branch  the  authority  to  enact  laws, 
and  this  authority  the  judiciary  is 
ncrt  at  liberty  to  interfere  with  un- 
less the  legislation  violates  directly 
or  by  necessary  implication  some 
provision  of  the  state  or  Federal 
Constitution.    Subject  to  this  lirni^^ 


tation,  the  policy  of  the  legislation 
or  the  wisdom  or  the  propriety  of  it 
is  not  for  the  judicial  branch  of  the 
government  to  decide.  When  the 
courts  have  exercised  their  jurisdic- 
tion in  restraining  the  legislature 
from  transgressing  constitutional  . 
bounds,  they  have  reached  the  limit 
of  their  control.  The  people  put  in 
the  Constitution  such  limitations  as 
they  wished  to  impose  on  the  legis- 
lative branch,  and  within  these 
limitations  its  activities  are  con- 
trolled by  the  Constitution;  but 
outside  of  them  it  may  act  with 
a  free  hand,  subject,  of  course,  to 
the  restraint  imposed  by  the  Fed- 
eral Constitution.  So  that  when  the 
i^alidity  of  legislation  is  challenged 
in  the  courts,  the  inquiry  is  limited 
to  the  questions.  What  provision  of 
the  Constitution  does  it  violate? 
What  does  it  do,  or  propose  to  do, 
that  the  Constitution  forbids  f* 

Therefore,  whatever  our  opinion 
might  be  as  to  the  policy  of  this 
legislation,  we  are  not  at  liberty  to 
set  it  aside  on  the  ground  that  it  is 
unVHse  and  detrimental  to  the  best 
interests  of  the  citizens  of  the  state 
to  permit  courts  to  take  out  of  their 
hands,  when  laboring  under  no  dis- 
ability, the  power  to  manage  and 
control  their  own  property.  For- 
tunately, however,  we  think  there 
can  be  found  in  the  Constitution  of 
the  state  ample  authority  for  hold- 
ing this  legislation  invalid. 

In  the  Bill  of  Rights,  among  the 
great  and  essential  principles  of  lib- 
erty and  free  government,  we  find 
it  declared  that  **all  men  are,  by  na- 
ture, free  and  equal,  and  have  cer- 
tain inherent  and  inalienable  rights, 
among  which  may  be  reckoned; 
•  .  .  The  right  of  seeking  and 
pursuing  their  safety  and  happi- 
ness. «  .  .  The  right  of  acquir- 
ing and  protecting  property.  .  .  . 
Absolute  and  arbitrary  power 
over  the  lives,  liberty  and  prop- 
erty of  freemen  exists  nowhere 
in  a  republic,  not  even  in  the 
largest  majority.  .  .  .  Nor  can 
he  be  deprived  of  his  life,  liberty  or 
property,  unless  by  t^e  judgment  of 
his  peers  or  the  law  of  the  land: 
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•  •  •  No  person  shall,  for  the  same  early  colonial  days.  A  notable  in- 
<»ffen8e,  be  twice  put  in  jeopardy  of  stance  of  an  attempt  to  substitute 
his  life  or  limb,  nor  shall  any  man's  the  legislative  judgment  for  that  of 
property  be  taken  or  applied  to  .  the  proprietor,  regarding  the  man- 
public  use  without  the  consent  of  ner  in  which  he  should  use  and  em- 


his  representatives,  and  without 
just  compensation  being  previously 
made  to  him/' 

These  provisions  of  the  Bill. of 
Rights,  which  will  be  found  in  every 
Constitution  of  the  state,  bear 
striking  testimony  to  the  high  re- 
gard in  which  the  people  of  the 
state  have  always  held  the  right  to 
acquire,  enjoy,  and  dispose  of  prop- 
erty.  They  placed  it  in  the  same 
class  with  life  and  liberty,  and  sur- 
rounded its  use  and  enjoyment  with 
the  same  safeguards;  nor  is  it 
singular  that  they  should  have  done 
this,  because  in  the  whole  history 
of  the  world  civilized  people  have 
always  recognized  that  the  right  of 
the  individual,  free  from  disability, 
to  acquire,  use,  enjoy,  and  dispose  of 
his  property,  free  from  the  control^ 
restraint,  or  dominion  of  any  other 
person  or  set  of  persons,  was  in- 
dispensable to  the  happiness  of  an 
enlightened  people.  Thus  Black- 
stone,  in  his  .Commentaries,  book  1, 
page  93,  in  speaking  of  the  absolute 
rights  of  persons,  said :  ''And  these 
may  be  reduced  to  three  principal 
or  primary  articles;  the  right  of 
personal  security,  the  right. of  per- 
sonal liberty,  and  the  right  of  pri- 
vate property;  because,  as  there  is 
no  other  known  method  of  compul- 
sion, or  of  abridging  man's  natural 
free  will,  but  by  an  infringement  or 
diminution  of  one  or  other  of  these 
important  rights,  the  preservation 
of  these,  inviolate,  may  justly  be 
said  to  include  the  preservation  of 
our  civil  immunities  in  their  largest 
and  most  extensive  sense." 

And  in  equally  strong,  if  less  elo- 
quent, language,  Cooley,  in  his  Con- 
stitutional Limitations,  page  476, 
says :  'The  right  of  every  man  to 
do  what  he  will  with  his  own,  not 
interfering  with  the  reciprocal  right 
of  others,  is  accepted  among  the 
fundamentals  of  our  law.  The  in- 
stances of  attempt  to  interfere  with 
it  have  not  been  numerous  since  the 


ploy  his  property,  may  be  men- 
tioned. In  the  state  of  Kentucky  at 
an  early  day  an  act  was  passed  to 
compel  the  owners  of  wild  lands  to 
make  certain  improvements  upon 
them  within  a  specified  time,  and  it 
declared  them  forfeited  to  the  state 
in  ease  the  statute  was  not  com- 
plied with.  It  would  be  difficult  to 
frame,  consistently  with  the  gener- 
al principles  of  free  government,  a 
plausible  argument  in  support  of 
such  a  statute." 

And  our  own  court  has  added  its 
potent  voice  in  support  of  this 
ancient  and  highly  valued  principle, 
in  the  following  language,  found  in 
Davis  V.  Ballard,  1  J.  J.  Marsh.  563 : 
"The  enjoyment  of  life,  liberty,  and 
property,  and  the  right  to  pursue 
happiness,  embrace  all  the  comforts 
and  pleasures  which  man's  physi- 
cal, intellectual,  and  moral  nature  is 
capable  of  acquiring,  by  the  appli- 
cation and  exercise  of  the  various 
faculties  with  which  he  is  endowed, 
and  all  that  the  world  can  afford 
him.  The  right  to  pursue  happiness 
includes  the  right  to  use  all  means 
necessary  for  its  attainm^it,  by  the 
proper  exercise  of  our  faculties. 
The  acquisition  of  property,  to  some 
extent  at  least,  is  indispensable  to 
our  most  limited  ideas  of  happi- 
ness. Food  and  raiment  are  prop- 
erty, and  without  food  and  raiment, 
existence  cannot  be  preserved  many 
days.  Whether  our  acquisitions 
shall  be  limited  to  a  bare  subsis- 
tence, or  shall  be  multiplied  to  the 
accumulation  of  every  luxury,  will 
depend  upon  the  degree  of  labor  em- 
ployed, and  the  success  of  the  busi- 
ness to  which  it  may  be  directed; 
but  it  equally  results,  whether  we 
have  much  or  little,  that  one  of  the 
objects  in  the  formatioji  of  the  Con- 
stitution was  to  secure  the  enjoy- 
ment of  that  which  we  do  possess 
and  own." 

Many  other  authorities  declaring 
a  like  doctrine  might  be  referred  to. 
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but  we  deem  it  unnecessary  to 
lengthen  this  opinion  with  citations 
approving  a  sentiment  that  is  the 
common  experience  of  mankind, . 
and  the  effect  of  which  is  observed 
by  all  of  us  in  the  everyday  affairs 
of  life.  No  man  can  lail  to  have 
noted  how  eager  our  people  are  to 
acquire  property,  how  tenaciously 
they  hold  it,  and  how  bitterly  they 
resist  even  the  most  trifling  hostile 
or  unwelcome  intrusion  upon  the 
right;  and  so  it  is  easy  to  under- 
stand how  necessary  possession 
and  dominion  of  property  are  to  the 
happiness  of  the  people^  and  how 
discontented  the  normal  man  would 
be  to  find  hipself  the  owner  of  an 
estate,  but  without  the  right  of  pos- 
session and  control  so  dear  to  the 
desires  and  ambitions  of  manhood. 
Nor  is  this  craving  for  dominion, 
that  is  the  natural  inheritance  of 
the  race,  to  be  satisfied  by  income 
received  from  the  hands  of  another. 
What  virile  men  want,  in  connec- 
tion with  property,  is  the  pride  and 
happiness  that  spring  from  ex- 
clusive control  and  the  undivided 
right  to  do  as  they  please  with  it; 
or  as  finely  said  by  Blackstone  in 
book  2,  page  1 :  "There  is  nothing 
which  so  generally  strikes  the  imag- 
ination, and  engages  the  affection 
of  mankind,  as  the  right  of  prop- 
erty; or  that  sole  and  despotic  do- 
minion which  one  man  claims  and 
exercises  over  the  external  things 
of  the  world,  in  total  exclusion  of 
the  right  of  any  other  individual  in 
the  universe." 

Having  its  origin  in  the  human 
feeling  that  perhaps  found  its  first 
permanent  expression  in  the  Great 
Charter,  this  love  of  sole  dominion 
has  been  handed  down  for  centuries 
as  a  part  of  the  heritage  of  every 
free  and  civilized  people.  Influ- 
enced by  conditions  such  as  we  have 
attempted  to  set  forth,  the  Consti- 
tution makers,  from  the  beginning 
of  the  state,  have  put  together  in 
the  same  class,  and  in  tiie  order 
named,  Kle,  liberty,  and  property 
as  the  most  highly  treasured  rights 
of  our  people,  and  any  interference 
with  the  exclusive  dominion  of  the 


adult  citizen  of  sound  mind  over  his 
property,  unless  sanctioned  by  the 
Constitution  and  laws  made  pur- 
suant thereto,  is  a  denial  of  the 
right  of  seeking  and  pursuing  his 
happiness  guaranteed  by  the  Con- 
stitution. 

Keeping  now  in  mind  the  exact- 
ing care  with  which  Constitutions 
and  courts  have  guarded  the  right 
of  the  citizen  from  any  attempt  to 
interfere  with  his  exclusive  enjoy- 
ment of  property  owned,  we  may 
stop  here  a  moment  to  have  clearly 
before  us  just  what  this  Act  of  1916 
does,  as  exhibited  in  the  case  we 
have.  Here  are  three  infants,  one 
eleven,  one  sixteen,  and  the  other 
eighteen,  years  of  age;  they  own 
the  fee-simple  title,  subject  to  a  life 
estate,  in  a  body  of  land  in  one  of 
the  great  coal-producing  counties 
of  the  state,  the  value  of  the  coal  in 
which,  we  may  say  without  exag- 
geration, is  many  millions  of  dollars. 
One  of  these  infants  in  about  two 
years  from  now  will  have  reached 
his  majority;  the  other  in  about 
four  years,  and  the  other  in  about 
nine  years,  at  which  times  each  of 
them,  free  from  any  restraints,  ex- 
cept those  imposed  by  the  judgment 
of  the  Pike  circuit  court,  would 
come  into  the  full  possession  and 
enjoyment  of  this  enormously  valu- 
able body  of  land,  and  each  of  them, 
when  he  had  reached  his  majority, 
would  have  the  undisputed  right  to 
manage,  control,  and  enjoy  it  to  the 
same  extent  as  any  other  adult  citi- 
zen of  sound  nfiind  in  the  state 
would  have  the  right  to  manage, 
control,  and  enjoy  his  property. 
But  if  the  judgment  stands,  Jake, 
when  he  reaches  his  majority  in 
two  years  from  now,  and  when  he 
might  reasonably  expect  to  come 
into  the  possession  and  enjoyment 
of  his  estate  like  any  other  citizen, 
will  find  tiiat  shortly  before  he  ar- 
rived at  age  the  circuit  court  of 
Pike  county  had  leased  his  land,  or 
at  least  the  only  valuable  part  of  it, 
for  a  term  of  forty  years,  with  the 
privilege  on  the  part  of  the  lessee 
to  extend  the  lease  for  forty  years, 
so  that  Jake,  if  he  lived  to  be  a 
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centenarian,  would  at  the  end  of  his 
life  come  into  the  full  possession  of 
his  estate  for  the  first  time.  It  is, 
however,,  probable,  if  not  certain, 
that  he  would  never  live  to  see  the 
day  when  he  would  come  into  the 
use  and  possession  of  this  properly 
given  to  him  in  his  infancy.  It  is, 
of  course,  true  that  he  will  derive 
from  it  each  year  a  valuable  income, 
but  this  falls  far  short  of  the  ex- 
clusive dominion  that  every  adult 
citizen  of  sound  mind  desires  to  and 
should  have  the  high  privilege  of 
exercising  over  his  own  property. 

And  entirely  aside  from  the  con- 
stitutional prohibitions  against  its 
exercise,  it  seems  to  us  an  intoler- 
able situation  that  the  legislature  of 
the  state  should  have  the  power, 
through  the  instrumentality  of  the 
court,  to  take  from  a  person,  in  his 
infancy,  for  the  full  period  of  his 
life,  the  right  to  the  use  and  enjoy-^ 
ment  of  property  that,  except  for 
this,  he  would  come  into  the  full 
possession  of  when  he  reached  his 
majority;  and,  viewed  in  ihe  light 
of  the  constitutional  guaranties  re- 
ferred to,  it  would  be  folly  to  say 
that  the  citizen  has  the  inalienable 
right  to  acquire,  hold,  and  enjoy 
property,  if,  by  legislative  declara- 
tion, it  may  be  taken  from  him  in 
the  manner  attempted  in  this  case. 
The  declarations  by  which  the  right 
of  the  citizen  to  exercise  dominion 
over  his  property  was  permanently 
secured  would  have  little  meaning 
if  he  could  be  deprived  of  its  control 
and  possession  by  the  decree  of  a 
court,  pursuant  to  a  legislative  en- 
actment like  the  one  here  in  ques- 
tion. Everybody  will  readily  admit 
that  the  legislature  could  not,  by  any 
enactment,  take  from  an  adult  citi- 
zen of  sound  mind  the  right  to  con- 
trol and  manage  his  property,  al- 
though it  should  be  said  that  such 
exercises  of  arbitrary  power  have 
been  attempted  more  than  once,  but 
in  every  instance  the  efforts  were 
met  and  set  aside  by  judicial  au- 
thority. 

Thus,  in  Wilkinson  v.  Leland,  2 
Pet.  627,  7  L.  ed.  542,  the  Supreme 
Court  of  the  United  States  said: 


"That  government  can  scarcely  be 
deemed  to  be  free,  where  the  rights 
of  property  are  left  solely  dependent 
upon  the  will  of  a  legislative  body, 
without  any  restraint.  The  funda- 
mental maxims  of  a  free  govern- 
ment seem  to  require  that  the  rights 
of  personal  liberty  and  private 
property  should  be  held  sacred.  At 
least,  no  court  of  justice  in  this 
country  would  be^  warranted  in  as- 
suming that  the  power  to  violate 
and  disregard  them — a  power  so  re- 
pugnant to  the  common  principles 
of  justice  and  civil  liberty — lurked 
under  any  general  grant  of  legisla- 
tive authority,  or  ought  to  be  im- 
plied from  any  general  expressions 
of  the  will  of  the  people.  The  peo- 
ple ought  not  to  be  presumed  to 
part  with  rights  so  vital  to  their  se- 
curity and  well-being  without  very 
strong  and  direct  expressions  of 
such  an  intention.  In  Terrett  v. 
Taylor,  9  Cranch,  43,  8  L.  ed.  6^0, 
it  was  held  by  this  court  that  a 
grant  or  title  to  lands,  once  made  by 
the  legislature  to  any  person  or  cor- 
poration, is  irrevocable,  and  can- 
not be  reassumed  by  any  subsequent 
legislative  act;  and  that  a  different 
doctrine  is  utterly  inconsistent 
with  the  great  and  fundamental 
principle  of  a  republican  govern- 
ment, and  with  the  right  of  the  citi- 
zens to  the  free  enjoyment  of  their 
property  lawfully  acquired.  We 
know  of  no  case  in  which  a  legis- 
lative act  to  transfer  the  property 
of  A  to  B  without  his  consent  has 
ever  been  held  a  constitutional  ex- 
ercise of  legislative^  power  in  any 
state  in  the  Union!  On  the  con- 
trary, it  has  been  constantly  resist- 
ed as  inconsistent  with  just  princi- 
ples by  every  judicial  tribunal  in 
which  it  has  been  attempted  to  be 
enforced." 

In  People  v.  Morris,  13  Wend. 
325,  the  supreme  court  of  New  York 
said :  "It  is  now  considered  a  uni- 
versal and  fundamental  proposition 
in  every  well-regulated  and  proper^ 
ly  administered  government,  wheth- 
er .embodied  in  a  constitutional 
form  or  not,  that  private  property 
cannot  be  taken  for  strictly  private 
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purposes  at  all»  nor  for  public  with- 
out a  just  compensation ;  and  that 
the  obligation  of  contracts  cannot 
be  abrogated  or  essentially  im- 
paired. These  and  other  vested 
rights  of  the  citizen  are  held  sacred 
and  inviolable^  even  against  the 
plenitude  of  power  of  the  legisla- 
tive department." 

And  in  Ervine's  Appeal,  16  Pa. 
256,  56  Am.  Dec.  499,  the  supreme 
court  of  Pennsylvania  said:  "If 
the  legislature  possessed  an  irre- 
spon/sible  power  over  every  man's 
private  estate,  whether  acquired  by 
will,  by  deed,  or  by  inheritance,  all 
inducement  to  acquisition,  to  in- 
dustry,  and  economy  would  be  re- 
moved. The  principal  object  of 
govdSmment  is  the  administration 
of  justice  and  the  promotion  of 
morals.  But  if  property  is  subject 
to  tiie  caprice  of  an  annual  assem- 
blage of  legislators  acting  tumultu- 
ously,  and  without  rule  or  prece- 
dent, and  without  hearing  the 
parly,  stability  in  property  will 
cease,  and  justice  he  at  an  end.  If 
the  government  is  interdicted  from 
taking  private  property  even  for 
public  use  without  just  compensa- 
tion, how  can  the  legislature  take  it 
from  one  man  and  dispose  of  it  as 
th^  think  fit?  The  great  principle 
is  that  a  man's  property  is  his  own, 
and  that  he  shall  enjoy  it  accord- 
ing to  his  pleasure  (injuring, no 
other  man)  until  it  is  proved  in  a 
due  process  of  law  that  it  is  not 
his,  but  belongs  to  another.  Many 
acts  of  assembly  have  been  passed, 
it  is  true,  authorizing  guardians, 
trustees,  and  Executors  to  convey 
lands.  This  power  has  been  sus- 
tained by  this  court  where  the  per- 
sons in  interest  were  minors  and 
lunatics,  and  could  not  act  for 
themselves,  and  where  the  guard- 
ians, etc.,  requested  the  passage  of 
the  laws.'' 

And  our  court,  in  Gossom  v.  Mc- 
Ferran,  79  Ky.  236,  in  holding  so 
much  of  §  491  of  the  Civil  Code  as 
attempted  to  authorize  the  sale  of 
an  adult's  land  against  his  consent, 
unconstitutional,  said:  ''Where'^any 
of  the  citizens  are  incapacitated  to 


act  for  themselves,  it  becomes  the 
duty  of  the  state  to  protect  their  in- 
terests, and  it  is  upon  this  idea  and 
for  this  reason  that  jurisdiction  has 
been  conferred  upon  the  courts  to 
sell  and  reinvest  the  proceeds  of 
property  belonging  to  such  persoDB 
when,  in  the  judgment  of  the  court, 
it  is  to  their  interest.  The  court 
acts  and  consttnts  for  them  because 
they  cannot  act  or  consent  for  them- 
selves. But  so  long  as  the  citizen  is 
under  no  legal  disability  to  act  for 
himself  in  the  management  of  his 
property,  he  is  protected  by  the 
Constitution  from  interference  on 
the  part  of  the  state,  whether  that 
interference  comes  directly  by  legis- 
lative act  operating  immediately 
upon  the  property,  or  intermediate- 
ly through  the  courts." 

But  it  is  said  that  this  legislation 
only  operates  on  the  property  and 
affects  the  rights  of  infants  and  per- 
sons of  unsound  mind.  In  a  limited 
sense  this  is  true,  and  there  could 
be  no  objection  to  the  legislation  if 
its  course  was  stopped  when  the  dis- 
ability of  the  person  affected  was 
removed.  But,  as  we  have  seen,  it 
does  not  stop  there ;  it  continues  to 
restrain  his  rights,  to  deprive  him 
of  his  property,  and  to  deny  him  the 
exercise  of  acts  of  ownership  over 
it  after  the  disability  is  removed  to 
the  same  full  extent  that  it  does  dur- 
ing the  continuance  of  the  disabil- 
ity. Nor  can  it  be  said  that  because 
courts  of  equity  have  always  exer- 
cised the  power  within  the  limita- 
tions prescribed  by  the  Code  to  sell 
the  lands  of  infants  and  persons  of 
unsound  mind,  thereby  devesting 
them  completely  of  title  thereto, 
that  there  is  no  substantial  differ- 
ence between  that  method  of  taking 
from  the  infant  or  person  of  un- 
sound mind,  his  estate  and  the 
method  employed  by  leasing  it  in 
the  manner  authorized  by  this  legis- 
lation. 

The  difference  between  the  sale 
of  an  infant's  land  for  purposes  of 
reinvestment,  or  for  his  education 
and  maintenance,  and  the  leasing  of 
it  for  a  period  of  time  long  beyond 
his  infancy,  is  so  obvious  that  it 
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scarcely  need  be  distingaished. 
When  the  land  of  an  infant  is  sold 
for  purposes  of  reinvestment,  there 
is  only  a  change  in  the  character,  or 
perhaps,  the  location,  of  his  es- 
tate. The  principal  fund  remains 
intact,  to  come  into  his  possession 
^hm  he  reaches  his  majority.  If 
his  estate  is  sold  for  his  education 
and  maintenance,  during  infancy, 
only  so  much  of  it  as  may  be  neces- 
sary for  this  pxftpose  can  be  sold,  or, 
if  more,  it  will  be  reinvested  in  other 
property  over  which  he  will  have 
exclusive  dominion  and  control 
when  the  period  of  his  minority  is 
over.  When,  however,  the  whole 
estate  is  seized  during  his  infancy, 
and  at  a  time  when  he  is  presumed 
to  be  incapable  of  acting  for  him- 
self, and  leased  for  a  term  of  years 
that^  will,  under  ordinary  condi- 
tions, extend  far  beyond  the  period 
of  his  life,  the  legislature,  through 
the  instrumentali^  of  the  court,  is 
assuming  to  exercise  a  guardian- 
ship for  life  over  his  affairs  that  is 
only  tolerated  in  cases  of  infancy 
and  mental  unsoundness. 

There  could  scarcely  be  conceived 
any  legislation  that  would  be  more 
obnoxious  to  the  Constitution  or  of- 
fensive to  the  instincts  of  vigorous 
men  than  to  make  them,  by  legisla- 
tive action  and  without  their  con- 
sent, the  beneficiaries  for  life  of  the 
bounty  of  a  lessee  to  whose  keeping 
their  estates  had  been  committed. 
It  is  true  that  the  Constitution  does 
not,  in  express  terms,  forbid  the 
taking  of  the  property  of  the  citizen 
out  of  his  possession  and  placing  it 
in  the  control  and  possession  of  an- 
other, and  yet  it  has  always  been 
agreed  that  this  could  not  be  done 
except  for  some  public  purpose.  As 
said  by  Cooley,  in  his  Constitutional 
Limitations,  page  209 :  ''Nor  where 
fundamental  rights  are  declared  by 
the  Constitution  is  it  necessary  at 
the  same  time  to  prohibit  the  legis- 
lature, in  express  terms,  from  tak- 
ing them  away.  The  declaration  is 
itself  a  prohibition,  and  is  inserted 
in  the  Constitution  for  the  express 
purpose  of  operating  as  a  restric- 
tion upon  legislative  power.    Many 


things,  indeed,  which  are  contained 
in  the  Bills  of  Rights  to  be  found  in 
the  American  Constitutions,  are 
not,  and  from  the  very  nature  of 
the  case  cannot  be,  so  certain  and 
definite  in  character  as  to  form 
rules  for  judicial  decisions;  and 
they  are  declared  rather  as  guides 
to  the  legislative  judgment  than  as 
marking  an  absolute  limitation  of 
power.  The  nature  of  the  declara-, 
tion  will  generally  enable  us  to  de-' 
termine  without  difficulty  whether 
it  is  the  one  thing  or  the  other. 
...  So  the  forms  prescribed  for 
legislative  action  are  in  the  nattire 
of  limitations  upon. its  authority. 
The  constitutional  provisions  which 
establish  them  are  equivalent  to  a 
declaration  that  the  legislative  pow- 
er shall  be  exercised  under  tiiese 
forms,  and  shall  not  be  exerdsed 
under  any  other.  A  statute  which 
does  not  observe  them  will  plainly 
be  ineffectual."  \ 

And  so,  when  the  Constitution  de- 
clares that  no  man's  property  shall 
be  taken  or  applied  to  public  use 
without  just  compensation,  this  pre-, 
eludes  the  idea  that  it  may  be  ti&en' 
without  his  consent  under  any  cir- 
cumstances or  conditions  for  a  pri- 
vate use ;  and  when  it  declares  Siat 
the  right  of  acquiring  and  protect-,* 
ing  property  is  among  the  inalien- 
able rights  of  the  citizen,  this  right 
of  acquiring  and  protecting  carries 
with  it  the  right  of  control  and  do- 
minion, and  a  citizen  can  no  more 
be  deprived  of  his  right  of  control 
and  dominion  than  he  can  be  de- 
prived of  his  right  of  acquisition 
and.  protection.  Accordingly,  this 
legislation,    in    our 

opinion,  is  violative  Sj^lVJlJi**** 
of  the  true  intent  extending 

and  meaning  of  the  5rwara.~*'*'**'^ 
constitutional  pro- 
visions contained  in  the  Bill  of 
Rights  declaring  that:  (1)  The 
right  of  seeking  and  pursuing  tlieir 
happiness,  (2)  the  right  of  acquir- 
ing and  protecting  property^  are 
among  the  inalienable  rights  of  the 
citizen;  and,  further,  that  (8)  no 
man's  property  shall  be  taken  ex- 
cept for  public  purposes.    We  have. 
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howeyer,  dificovered  some  authority 
holding  a  contrary  view  to  that  here- 
in expressed,  and  to  this  authority 
Bome  reference  should  be  made. 

The  Oklahoma  court,  in  Cabin 
V^ley  Min.  Co.  v.  Hall,  53  Okla. 
760,  L.R.A.1916F,  493,  155  Pac. 
570,  held  that  under  the  law  of 
that  state  a  guardian,  when  author^ 
ized  by  the  counly  court  so  to  do, 
might  execute  an  oil  and  gas  lease 
upon  the  lands  of  an  infant  for  a 
period  of  years  extending  beyond 
his  minority,  when  it  appeared  that 
the  best  interests  of  the  infant 
would  be  subserved  by  the  lease; 
"and  the  United  States  circuit  court 
of' appeals,  in  Mallen  v.  Ruth  Oil 
Co.  146  CO.  A;  41,  231  Fed.  845,  in 
considering  the  validity  of  an  Okla^ 
homa  lease  made  by  the  guardian 
of  an  infant  f qr  a  period  of  time  ex- 
tending  beyond  his  minority,  ruled 
that  under  the  laws  of  the  state  of 
Oklahoma  such  a  lease  might  be 
made  by  the  guardian  with  the  ap- 
pifoval  of  the  court,  when  it  ap- 
peared  to  be  for  the  best  interest  of 
the  infant.  In  Ricardi  v.  Gaboury, 
116  Tenn.  485,  89  S.  W.  98,  the  Teur 
nessee  court  approved  a  lease  of  in- 
fant's land  for  a  period  of  ninety- 
nine  years,  upon  the  ground  that  it 
clearly  appeared  that  the  interests 
of  the^  infant  would  be  benefited  by 
the  leasjB.  The  Arkansas  court,  in 
Beauchamp  v.  Bertig,  90  Ark.  351, 
23  L.R.A.(N.S.)  659,  119  S.  W.  75, 
also  held  valid  the  lease  of  an  in- 
fant's interest  in  land  for  a  period 
beyond  his  minority,  when  it  ap- 
peared that  it  would  be  beneficial 
to  his  interests.  The  Alabama  court, 
in  McCreary  v.  Billing,  176  Ala. 
314,  58  So.  311,  Ann.  Cas.  1915A, 
561,  also  upheld  a  long-time  lease 
of  an  infant's  real  estate,  upon  the 
ground  that  it  would  be  beneficial; 
the  court  saying:  "It  guarantees 
them  a  nice  income,  free  from  care 
or  trouble,  with  ironclad  security 
for  same,  until  they  reach  middle 
life,— -the  age  of  wisdom  and  discre- 
ticm/' 

•  in  all  of  these  case©  it  would  seem 
that  the;  court  was  influenced  to 
give; its  approval  to- a  lease  of  in- 


fant's land,  or  interest  therein,  that 
would  extend  far  beyond  the  minor- 
ity of  the  infant,  upon  the  ground 
that  the  best  interest  of  the  infant 
would  be,  promoted  by  the  lease. 
But,  with  all  due  respect  to  the  abil- 
ity and  learning  of  these  courts,  it 
seems  to  us  that  they  have  failed  to 
give  proper  significance  to  the  bur- 
den imposed  by  the  lease  upon  the 
person  affected  after  he  has  reached 
his  majority,   and  •would   be  pre- 
sumed to  have  the  ability  and  ca- 
pacity, as  well  as  the  desire,  to  man- 
age and  control  his  own   property. 
It  is,  of  course,  well  enough  that  the 
best  interest  of  the  infant  should  be 
the  sole  guide  in   the  leasing  and 
disposition    of   his   estate    by  the 
court,  but  its   superintending  and 
supervising  jurisdiction  and  author- 
ity should  end  with  the  infancy. 
These  courts,  in  the  opinions  re- 
ferred to,  have  not  only  undertaken 
to    control   the  estate    during  in- 
fancy, but  for  many  years  thereaft- 
er, and  it  would  seem,  as  we  have 
before  said,  that  there  is  little,  if 
any,  difference  between  leasing  the 
land  of  a  young  man  of  eighteen 
years   for    ninety-nine    years  and 
leasing  the  land  of  a  young  man  of 
twenty-one    for    ninety-six    years. 
Yet  we  venture  the  assertion  &sX 
no  one  of  these  courts  would  sus- 
tain the  ruling  of  an  inferior  court, 
although  pursuant  to  legislative  au- 
thority, if  the  ruling  undertook  to 
lease,  without  his  consent,  for  any 
period  of  years,  or  for  any  time,  the 
land  or  any  interest  therein  of  a 
sound-minded  young  man  who  was 
over  twenty-one  years  of   age.    It 
should,  however,  be  observed  that 
in  no  one  of  these  cases   was  any 
reference    made    to    constitutional 
provisions  prohibiting  courts  from 
exercising  authority  or  control  over 
the  estates  of  adults,  although  it 
might  be  thought  beneficial  or  help- 
ful to  the  adult  to  have  the  manage- 
ment of  his  property  taken  out  of 
his  hands.    In  some  of  the  cases  re- 
ferred to,   it  seems  to  have  been 
assumed   that,   in   the   absence  of 
legislation,  the  courts  had  the  pow- 
er  exercised,  and  in  others  full  jus- 
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tification    for   the  '  judgm^it   was 
found  in  statutory  provisions. 

It  may  be  true,  as  said  in  these 
cases,  that  the  interest  of  the  infant 
would  be  benefited  by  the  execution 
of   a*  lease   extending   beyond   his 


imposed  by  the  instrument  giving  it 
to  him,  while  in  the  other  case  he 
comes  into  the  fee-simple  title  and 
possession  of  the  property  without 
any  limitations  after  legal  disabil- 
ities are  removed  upon  his  right  to 


minority  in  the  sense  that  he  might  ^  manage  and  control  it.    In  the  one 


during  infancy  be  able  to  realize  a 
larger  income  from  the  lease  than 
he  would  get  if  it  terminated  with 
his  minority;  and  it  may  be  true 
that  the  arrangement  would  yield 
to  him,  after  reaching  manhood,  a 
greater  financial  profit  than  he 
could  realize  from  it  by  his  own  en- 
deavors. But  considerations  like 
these  should,  as  we  think,  have  little 
weight  in  determining  what  our 
judgment  should  be.  The  guardian- 
ship of  the  courts  should  be  con- 
fined to  persons  under  disability, 
and  therefore  presumed  to  be  un- 
able to  protect  themselves,  and  all 
others  should  be  left  to  their  own 
endeavor,  whether  it  means  success 
or  failure.  This  is  the  spirit  of  a 
Constitution  that  speaks  the  best 
judgment  and  wisdom  of  the  ages, 
and  its  directions  should  not  be  set 
aside  or  ignored  to  promote  the  per- 
sonal convenience  or  advantage  of 
the  individual. 

It  is  true  that  in  many  wills  and 
trust  deeds  provision  is  made  for 
taking  the  estate  out  of  the  hands 
of  the  devisee  or  grantee  for  many 
years,  or  during  his  life,  and 
putting  In  another  the  right  to  con- 
trol and  manage  it,  but  it  does  not 
follow  from  this  that  the  courts, 
acting  under  legislative  direction, 
should  have  the  same,  power,  al- 
though it  might  appear  that  the  ex- 
ercise of  it  would  be  beneficial  to 
the  person  affected.  There  is  no 
room  for  analogy  between  the  act 
of  giving  to  a  devisee  or  grantee 
property  burdened  with  conditions 
that  deprive  him  of  its  control,  and 
a  legislative  act  that  takes  out  of  the 
hands  of  the  owner  the  right  to 
manage  and  control  that  which  he 
received  free  from  any  restraints 
upon  its  control  or  disposition.  In 
the  one  case  the  devisee  or  grantee 
takes  the  property  in  Jthe  first  in- 
stance   subject   to   the   limitations 


case  the  devisee  or  grantee  volun- 
tarily elects  to  take  the  estate  bur- 
dened with  the  conditions  the  in- 
strument granting  it  contains,  while 
.  in  the  other  he  takes  the  estate  free 
from  any  conditions,  and  thereaft- 
er, without  his  consent,  the  control 
and  management  of  it  are  taken  out 
'.of  his  hands. 

Upon  a  careful  consideration  of 
the  question  involved,  we  think  the 
Act  of  1916,  in  so  far  as  it  attempts 
to  authorize  the  leasing,  during  the 
infancy  or  unsoundness  of  mind  of 
the  owner,  the  ''coal,  oil,  gas,  and 
other  minerals  or  mineral  sub- 
stances and  products"  for  a  period 
beyond  the  mino:rity  of  the  infant, 
or  beyond  the  period  when  the  dis- 
ability of  the  person  of  unsound 
mind  is  removed,  is  void. 

Wherefore  the  judgment  is  re- 
versed, with  directions  to  proceed 
in  conformity  with  this  opinion. 

A  petition  for  rehearing  having 
been  filed,  Garroll,  J.,  on  October  29, 
1918,  handed  down  the  following 
additional  opinion  (181  Ky.  764, 
205  S.  W.  951) : 

The  opinion  in  this  case  may  be 
found  in  180  Ky,  815,  203  S.  W.  731, 
The  act  of  the  legislature  (Laws 
1916,  chap.  99)  under^  considera- 
tion in  this  case  provided  for  the 
leasing  of  the  real  estate  or  any  in- 
terest therein  of  infants  and  per- 
sons of  unsound  mind  for  the  pur- 
pose "of  mining  and  removing  all 
or  part  of  the  coal,  oil,  gas,  and  any 
and  all  of  the  mineral  or  mineral 
substances  or  products  therein^'  for 
a  term  beyond  the  minority  of  the 
infant  or  the  removal  of  the  disabil- 
ity of  the  person  of  unsound  mind, 
and  in  the  opinion  we  treated  coal 
and  mineral  of  all  kinds  as  well  as 
oil  and  gas  as  being  in  the  same 
class,  and  in  concluding  the  opinion 
said  that  "the  Act  of  1916,  in  so  far 
as  it  attempts  to  authorize  the  leas- 
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ing,  during  the  infancy  or  unsound- 
ness of  mind  of  the  owner,  the  'coal, 
oil,  gas  and  other  mineral  or  miner- 
al substances  and  products'  for  a 
period  beyond  the  minority  of  the 
infant  or  beyond  the  period  when  the 
disability  of  the  person  of  unsound 
mind  is  removed  is  void/' 

In  a  petition  filed  by  counsel  for 
the  Oil  Men's  Association  of  Ken- 
tucky, we  are  asked  to  so  modi^ 
the  opinion  as  to  exempt  from  its  ef- 
fect oil  and  gas  leases,  and  this  upon 
the  ground  that  the  case  we  had 
only  involved  a  lease  of  coal  lands, 
and  there  is  such  a  substantial  dif- 
ference in  the  nature  and  quality  of 
coal  and  other  minerals,  and  oil  and 
gas,  as  to  warrant  a  different  meth- 
od of  determining  the  validity  of  a 
lease  of  the  one  class  from  the  other. 

In  view  of  the  importance  of  the 
question  presented  and  th^  fact  that 
the  oil  and  gas  interests  of  the  state 
were  not  represented  on  the  hear- 
ing of  the  case,  we  have  decided  to 
withdraw  so  much  of  the  opinion  as 


holds  that  the  act  is  invalid  in  so 
far  as  it  authorized  the  leasing  for 
an  unlimited  term  of  the  oil  and  gas 
rights  and  privileges  of  infants  and 
persons  of  unsound  mind,  in.  order 
that  this  special  feature  of  the  act 
may  be  considered  and  determined 
in  a  case  in  which  there  is  directly 
involved  the  question  of  the  right  to 
lease  for  an  unlimited  term  the  oil 
and  gas  rights  and  privileges  of  in- 
fants and  persons  under  disability. 
In  all  other  respects  the  opinion  is 
adhered  to,  and  the  several  petitions 
filed  for  a  rehearing  are  overruled. 

Thomas,  J.,  dissenting: 

I  agree  to  the  modification  of  the 
opinion  made  by  the  court,  but  I 
dissent  from  the  majority  in  over- 
ruling the  petition  for  a  rehearing, 
for  I  am  convinced  it  should  be  sus- 
tained, the  former  opinion  with- 
drawn, and  the  judgment  affirmed; 
but  since  no  discussion  of  tiie  ques- 
tions argued  is  made  by  the  court, 
I  will  not  do  so  in  this  dissent. 


ANNOTATION. 
Conttitutioiiality  of  statute  authoriziiig  guardian  to  sell  or  lease  land  of  mgJL 


L  Statute  authorizing  sale: 

a.  General  rule,  1562« 

b.  Contrary  view,  1554. 

c.  Rule  in  Missouri,  1555. 

II.  Statute  authorizing  lease,  1556L 

/.  Statute  auUiorizing  sale. 
a.  €teneral  rule* 

The  enactment  of  a  statute  authorize 
ing  the  sale  by  a  guardian  of  the  lands 
of  his  ward  is  generally  held  to  be  a 
valid  exercise  of  legislative  power. 

United  States. — Hoyt  v.  Sprague 
(1880)  103  U.  S.  613,  26  L.  ed.  585; 
Ward  V.  New  England  Screw  Co. 
(1860)  1  Cliff.  565,  Fed.  Cas.  No. 
17,167. 

California. — Brenham  v.  Davidson 
(1876)  51  Cal.  852. 

Illittoia^— Mason  v.  Wait   (1842)   6 

III.  127. 

Massaehusetta.  —  Rice  ▼.   Parkman 
(1820)  16  Mass.  826. 
MisBissippL  —  McCk>nibe    v.    Gilkey 


(1855)  29  Miss.  146;  Boon  v.  Bowers 
(1855)  30  Miss.  246,  64  Am.  Dec.  159. 

New  Jersey.— Snowhill  v.  Snowhlll 
(1834)  3  N.  J.  Eq.  20.. 

New  York*  —  Brevoort  v.  Grace 
(1873)  53  N.  Y.  245. 

Pennsylvania. — ^Estep  v.  Hutchman 
(1826)  14  Serg,  &  R.  435. 

In  Hoyt  V.  Sprague  (U.  S.)  supra, 
it  appeared  that  the  guardian  of  four 
minor  children  was  authorized  by  a 
special  act  of  the  legislature  of  Rhode 
Island  to  "make  conveyance  in  her 
said  capacity,  of  all  the  right,  title, 
and  interest  of  said  minor  children,  as 
heirs  at  law  of  their  said  mother,  in 
and  to  all  the  estate  and  property, 
.  .  •  now  held,  owned,  and  managed 
by  the  firm  of  A.  &  W.  Sprague  of 
Providence."  The  court,  in  passing  on 
the  validity  of  this  legislative  act,  and 
in  disposing  of  an  objection  that  the 
resolution  was  not  a  legislative  but  a 
Judicial  act,^said:  'The  question  of 
the  power  of  a  legislature,  when  not 
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restrained  by  a  specific  constitutional 
provision,  to  pass  special  laws,  has 
been  much  mooted  in  the  courts  of  this 
country;  and  it  would  subserve  no 
useful  purpose  to  go  over  the  whole 
ground  of  controversy  on  this  occa- 
sion. Suffice  it  to  say,  that  laws  of 
this  character,  for  the  purpose  of  heal- 
ing defects,  giving  relief,  aid,  and  au- 
thority in  cases  beyond  the  force  of 
existing  law,  have  been  frequently 
passed  in  almost  every  state  in  the 
Union,  and  have  received  the  sanction 
not  only  of  this  court,  but  of  other 
courts  of  high  authority.  The  exer- 
cise of  tiiis  power  has  been  most  con- 
spicuous in  that  class  of  cases  in 
which  the  legislature  has  been  called 
upon  to  act  as  parens  patrie  on  behalf 
of  lunatics,  minors,  and  other  inca- 
pacitated persons.  Laws  authorizing 
the  sale  of  the  estates  of  such  persons 
have  frequently  been  passed,  and  have 
been  upheld  as  fairly  within  the  legis- 
lative power.  The  passage  of  such 
laws  is  not  the  exercise  of  judicial 
power,  although  by  general  laws  the 
discretion  to  pass  upon  such  cases 
might  be  confided  to  the  courts.  But 
when  it  is  not  c^onflded  to  the  courts, 
the  power  exercised  is  of  a  legislative 
character,  the  legislature  making  a 
law  for  the  particular  case*  In  some 
modem  constitutions  the  exercise  of 
this  power  has  been  prohibited  to  the 
legislative  department.  But  where  not 
so  prohibited,  and  where  it  has  never 
been  authoritatively  condemned  in  the 
jurisprudence  of  the  state,  we  cannot 
deny  to  the  legislature  the  right  to 
exercise  it  in  those  cases  in  which  it 
has  been  accustomed  to  be  exercised, 
amongst  which  we  think  the  present 
case  may  be  fairly  reckoned." 

Where  a  state  legislature  passed  a 
special  act  authorizing  the  guardian 
of  an  infant  to  sell  a  portion  of  his 
ward's  estate,  the  court,  in  passing  on 
the  validity  of  the  act,  held  that  inas- 
much as  the  legislature  had  the  right 
to  confer  such  power  of  sale  on  the 
courts  of  the  state,  it  likewise  could 
authorize  a  sale  by  the  guardian  di- 
rectly. Ward  V.  New  England  Screw 
Co.  (U»&)  supra. 

In  Brenham  v.  Davidson  (CaL)  su- 
pra^ it  appeared  that  the  California 

4  A.L.R.— 98. 


legislature  passed  an  act  authorizing 
the  guardian  of  an  infant  to  sell  the 
real  estate  of  his  ward,  the  sale  to  be 
confirmed  by  the  probate  court  The 
validity  of  this  act  was  subsequently 
attacked  as  being  an  exercise  by  the 
legislature  of  judicial  powers,  which 
exercise  of  powers  was  forbidden  by 
the  Constitution.  The  court  held  that 
the  act  was  not  a  judicial  one,  as  it 
did  not  deprive  the  minor  of  his  prop- 
erty, but  merely  changed  the  form 
thereof,  and  must  be  assumed  to  have 
been  for  his  benefit;  and  that  the  leg- 
islature, as  parens  patrie,  had  the 
power  by  special  act,  in  a  case  not. 
provided  tor  by  the  general  law,  to 
authorize  a  guardian  to  convert  the 
real  estate  of  a  minor  into  money,  with 
the  condition  that  the  probate  court 
should  approve  the  sale. 

In  Mason  v.  Wait  (III.)  supra,  it 
appeared  that  the  legisla^re  of  Illi- 
nois had  passed  a  special  act  empower- 
ing a  guardian  to  sell  and  convey  the 
real  estate  of  her  ward  under  the  direc- 
tion of  the  judge  of  probate.    The  va- 

*  lidity  of  this  act  was  attacked  on  the 
ground  that  it  was  an  exercise  of  judi- 
cial power.  The  court,  holding  the  act 
to  be  constitutional,  said :  'The  char- 
acter of  the  act,  whether  legislative, 
executive,  or  judicial,  is  so  indefinite 
or  mixed  as  not  to  be  referable  to  the 
one  class  or  the  other  of  these  powers, 
with  clearness  and  distinctness.  .  .  . 
My  view  of  the  lawmaking  power  of 
these  state  governments  is,  that  they 
can  do  any  legislative  act  not  pro- 
hibited by  the  constitutions;  and  with- 
out and  beyond  these  limitations  and 
restrictions  they  *are  as  absolute, 
omnipotent,  and  uncontrollable  as  Par- 
liament." 

In  Rice  v.  Parkman  (Mass.)  supra, 
it  appeared  that  by  special  legislative 
enactment  a  father,  acting  as  guardian 
for  his  two  minor  children,  had  been 
authorized  to  sell  their  real  estate. 
This  enactment  was  attacked  as  an 
illegal  exercise  of  judicial  power  by 
a  legislative  body.  The  court  held 
that  as  there  was  no  decree  or  judg- 
ment affecting  the  title  to  property* 
the  act  could  not  be  successfully  at- 
tacked as  an  exercise  of  judicial  pow* 

'  er,  and  said:     'It  seems  absolutely 


1554 


AMERICAN.LAW  REPORTS,  ANNOTATED. 


[4  A.LR. 


necessary  for  the  interest  of  those 
who,  by  the  s^neri^l  rules  of  law,  are 
incapacitated  from  disposing  of  their 
property,  that  a  power  should  exist 
somewhere,  to  convert  lands  into 
money.  For  otherwise  many  minors 
might  suffer,  although  having  prop- 
erty; it  not  being  in  a  condition  to 
yield  an  income.  This  power  must 
rest  in  the  legislature  in  this  common- 
wealth; that  body  being  alone  com- 
petent to  act  as  the  general  guardian 
and  protector  of  those  who  are  difi- 
abl<ed  to  act  for  themselves/' 

In  McComb  v.  Gilkey  (1855)  29 
Miss.  146,  wherein  the  validity  of  a 
legislative  enactment  conferring  on  a 
guardian  the  right  to  sell  certain  prop- 
erty of  his  ward  was  questioned,  the 
court  held  that  the  legislature  had  act- 
ed  within  its  power  in  authorizing 
the  sale. 

In  Boon  v.  Bowers  (1866)  BO  Miss. 
246,  64  Am.  Dec.  159,  a  statute  author- 
izing a  guardian  to  sell  the  lands  of 
his  ward  was  attacked  in  an  elaborate 
argument  attempting  to  show  that  the 
subject-matter  of  the  legislation  be- 
longed to  the  judicial,  and  not  to  the 
legislative,  department  of  the  govern- 
ment. The  court  held  that  the  act  was 
constitutional,  and  stated  that  the 
question  of  the  validity  of  such  acts 
was  no  longer  an  open  question  in  the 
Mississippi  courts,  adding  that  the 
question  was  one  solely  of  legislative 
power. 

In  Snowhill  v.  Snowhill  (1834)  3 
N«  J.  Eq.  20,  it  appeared  that  the  moth- 
er of  an  infant,  acting  as  his  guardian, 
had  applied  to  the  legislature  for  au- 
thority to  sell  a  paH  of  his  real  estate, 
and  by  special  act  this  power  had 
been  granted.  The  court,  commenting 
on  the  validity  of  this  legislation, 
said:  ''Can  we. then  question  the  au- 
thority of  the  legislature?  Ck)urts  of 
equity  may,  and  not  infrequently  do, 
change  the  character  of  property. 
...  If  the  courts  may  do  it,  .  .  . 
we  can  scarcely,  at  this  day,  call  in 
question  the  power  of  the  legislature 
itself.  It  is  constantly  exercised  and 
has  been  for  many  years/^ 

In  Brevoort  v.  Grace  (1873)  58  N.  Y. 
245,  it  appeared  that  the  legislature, 
by  special  enactment,  had  ^ruthomzed* 


the  court  to  permit  the  sale  of  the  in- 
terests of  certain  adults  and  infants  in 
particular  lands.  It  was  further  pro- 
vided that  the  court  should  appoint 
guardians  to  sell  the  interests  of  the 
minors  therein.  While  the  real  ques- 
tion on  appeal  was  as  to  the  power  of 
the  legislature  to  authorize  the  sale  of 
the  interests  of  the  adults,  the  court, 
in  passing  on  the  validity  of  the  act, 
stated  that  "special  acts  of  the  legis- 
lature, authorizing  the  sale  of  the  real 
estate  of  infants  and  others  incapable 
of  acting  for  themselves,  have  been 
held  vaiid  in  this  state."  In  the  case 
of  Re  Field  (1891)  17  N.  Y.  Supp.  19, 
the  court  quoted  Brevoort  v.  Grace 
(N.  Y.>  supra,  as  having  passed  on  the 
question  of  the  right  of  the  legisla- 
ture to  direct  a  3ale  of  real  estate  vest- 
ed in  infants,  and  as  having  therein 
established  the  principle  that  "the  leg- 
islature.may,  by  special  act,  authorize 
the  sale  of  lands  of  those  not  capable 
of  acting  for  themselves." 

In  the  early  case  of  Estep  v.  Hutch- 
man  (1826)  14  Serg.  &  R.  (Pa.)  435, 
wherein  it  appeared  that,  on  applica- 
tion to  the  legislature,  a  special  act 
was  passed,  authorizing  the  guardians 
of  certain  infants  to  sell  the  real  es- 
tate of  their  wards  to  one  with  whom 
the  parent  of  the  children  had  con- 
tracted to  sell  it  before  his  death,  the 
eourt  held  that  the  validity  of  the  act 
could  not  be  affected  ''by  nice  dis- 
quisitions on  the  powers  of  our  legis- 
lature ;  which  powers  have  been  exer- 
cised from  the  commencement  of  the 
government,  .  •  •  and  cannot  now 
be  questioned/' 

h.  Contrary  view. 

In  New  Hampshire  and  Tennessee, 
however,  the  courts  have  held  that  the 
power  to  authorize  the  sale  by  a  guard- 
Ian  of  the  lands  of  his  ward  is  judicial 
rather  than  legislative,  and  that  an 
exercise  thereof  by  the  legislature  is 
unconstitutional.  Opinion  of  Justices 
(1829)  4  N.  tt  572;  Jonfes  v.  Perry 
(1836)  10  Yerg.  (Tenn.)  59,  30  Am. 
Dec.  430. 

In  Opinion  of  Justices  (N.  H.)  su- 
pra, the  following  question  was  sub- 
mitted: "Can  the  legislature  author- 
ize a  guardian  of  minors^  by  a  special 
act  or  resdl ve,  tOF  snake  a  <valid  convey^ 
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saee  of  the  real  estate  of  his  wards  V^ 
The  question  was  answered  in  the  neg* 
ative,  the  justices  stating:  ''The  ob« 
jeetion  to  the  exercise  of  such  a  pow^ 
by  the  legislature  is,  that  it  is  in  its 
nature  both  legislative  and  judicial. 
It  is  the  province  of  the  legislature  to 
prescribe  the  rule  of  law;  but  to  apply 
it  to  particular  cases  is  the  business 
ot  the  courts  of  law."  The  judges 
further  reasoned  that  inasmuch  as  a 
minor  is  not  capable  of  giving  his  con- 
sent to  a  sale  of  his  realty*  so  as  to 
bind  himself,  then  there  can  be  no 
consent  as  a  justification  of  such  an 
enactment  by  the  legislature;  that  the 
fifteenth  article  of  the  Bill  of  Rights 
declares  that  no  subject  shall  be  de- 
prived of  his  property,  "but  by  the 
judgment  of  his  peers  or  the  law  of 
the  land,''  and  an  act  of  the  legislature 
intended  to  authorize  one  man  to  sell 
the  land  of  another  without  his  con- 
sent would  not  be  "the  law  of  the  land" 
within  the  meaning  of  the  Constitu- 
tion. 

In  1825  the  legislature  of  Tennessee, 
on  the  application  of  certain  guard- 
ians, passed  an  act  authorizing  them 
to  sell  450  acres  of  land  which  had 
descended  to  their  wards  on  the  de- 
mise of  an  ancestor,  the  proceeds  of 
such  sale  to  be  applied  in  payment  of 
the  ancestor's  debts.  A  question  was 
subsequently  raised  as  to  the  constitu- 
tionality of  this  act  of  the  legislature 
under  which  the  defendants,  as  pur- 
chasers, took  title  to  the  land.  It  was 
claimed  that  the  act  was  an  exercise 
of  judicial  authority.  The  court  held 
the  act  to  be  unconstitutional,  saying : 
''It  does  not  partake  of  the  character 
of  a  law,  for  it  forms  no  rule  of  action 
of  that  permanent,  uniform,  and  uni- 
versal character  which  Blackstone,  in 
his  Commentaries,  vol.  1,  page  1,  says 
constitute  the  fundamental  principles 
of  municipal  law.  ...  It  is,  to  be 
sure,  in  form  a  law,  but  we  are  unable 
to  see  how  it  differs  in  substance  from 
a  judicial  decree."  As  to  the  further 
objection  that  the  act  deprived  the 
complainants  of  their  property  with- 
out the  operation  of  the  law  of  the 
land,  the  court  held'  that  the  act  was 
special  apd  restrictive,  and  inasmuch 
as  it  tended  to  deprive  the  parties  to 


be  affected  by  it,  of  their  proper^^  it 
waa  not,  therefore,  the  law  of  the  land. 
Jones  V.  Periy  (Teiuu)  supra. 

o.  Rule  in  Missouri, 

In  Missouri  the  early  rule  permit- 
ting the  enactment  of  statutes  author- 
izing the  sale  of  the  lands  of  minors 
has  been  changed  by  constitutional 
amendment.  But  acts  of  this  nature^ 
enacted  prior  to  1865,  were  held  to  be 
valid.  Arnold  v.  Garth  (1901)  106 
Fed.  13^  subsequent  appeal  in  (1902) 
53  C.  C.  A.  200,  115  Fed.  468;  Stewart 
V.  Griffith  (1862)  33  Mo.  13,  82  Am. 
Dec.  148. 

Thus,  in  the  case  last  cited,  it  ap- 
peared that  by  an  act  of  the  general 
assembly  of  Missouri,  adopjted  prior  to 
1865,  a  guardian  was  empowered  to 
sell  all  the  real  estate  of  his  wards  in 
Marion  county,  subject  to  the  approval 
of  the  county  court  therein.  In  an 
action  subsequently  brought  to  en- 
force payment  of  eertain  notes  given 
by  purchasers  of  the  lands  sold,  the 
only  question  presented  to  the  court 
was  as  to  the  power  of  the  legislature 
to  enact  such  a  bill.  The  defendant 
insisted  that  the  act  was  of  a  judicial 
chara|Cter  and  void  under  the  state 
Constitution.  The  court,  in  holding 
the  enactment  to  be  valid,  said:  "It 
is  very  difficult,  if  not  impossible,  to 
give  comprehensive  definitions  of  'leg- 
islative power*  and  'judicial  power'  so 
as  to  enable  a  judge  to  determine  with 
certainty,  in  all  cases,  to  which  power 
a  performed  act  belongs.  .  .  .  The 
act  under  consideration,  we  think,  can- 
not be  regarded  as  other  than  a  law. 
It  is  true  that  it  decides  or  assumes 
the  existence  of  certain  facts,  but 
that  is  also  true  of  almost  all  laws. 
It  has  not  the  character  of  a  judicial 
act.  It  is  not  the  adjudication  of  what 
the  law  is,  but  is  a  declaration  of  what 
the  law  shall  be.  It  is  not  the  admin- 
istration of  justice  according  to  exist- 
ing law,  nor  the  determination  of  a 
controversy.  It  is  not  a  violation  of 
the  Constitution.  The  law  is  valid, 
and  the  sale  of  the  land,  if  conducted 
in  accordance  with  its  requirements, 
.  .  .  passes  the  title  of  the  infants." 
But  the  court  seemed  impressed  with 
the  conviction  that  such  special  legis? 
lation   was  fraught  with  abuse   and 
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danger,  and  took  occasion,  in  the  clos- 
ing  paragraph  of  its  opinion,  to  say; 
"Whilst  we  maintain  the  validity  of 
this  law,  we  think  that  we  violate  no 
rule  of  propriety  or  courtesy  in  ex* 
pressing  a  decided  opinion  of  the  gen- 
eral impolicy  of  acts  of  like  charac- 
ter/' 

In  Arnold  v.  Garth  (1901)  106  Fed. 
18,  the  court,  while  upholding  a  leg- 
islative act  passed  in  1869,  which  auth- 
orized the  sale  of  the  lands  of  certain 
minors  by  their  mother  and  one  other, 
stated  that  the  authority  to  pass  acts 
authorizing  the  sale  of  the  lands  of 
infants  had  been  taken  from  the  leg- 
islature by  constitutional  amendment 
in  1866.  On  a  further  hearing  in 
(1902)  63  C.  C.  A.  200,  116  Fed.  468, 
the  court  reiterated  that,  by  the  con- 
stitutional amendment  of  1866,  such 
acts  could  no  longer  be  enacted  by  the 
legislature  of  Missouri. 

II.  SttKhUe  ouihoriMino  leoae. 
It  seems  that  a  statute  authorizing 
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the  lease  by  a  guardian  of  tiie  lands  of 
his  ward,  if  for  a  period  beyond  his 
disability,  is  unconstitutional  as  vi- 
olative of  the  constitutional  guaranly 
to  every  man  of  the  right  to  exercise 
dominion  over  his  own  property.  The 
reported  case  appears  to  be  the  only 
one  in  which  the  courts  have  directly 
passed  on  the  constitutionality  of  such 
an  act  (Lawbbngb  E.  Tiebney  Coal 
Co.  V.  Kash,  ante,  1640). 

In  that  case  the  court  holds  that  a 
statute  authorizing  a  guardian,  under 
order  of  the  court,  to  lease  the  coal, 
oil,  gas,  and  other  mineral  rights  in 
his  waixi's  realty,  for  a  period  beyond 
his  disability,  is,  in  as  far  as  it  author- 
izes the  leasing  of  coal  lands,  violative 
of  the  constitutional  guaranty  to  every 
citizen  of  the  right  to  exercise  do- 
minion over  his  own  property.  The 
question  of  the  validity  of  the  statute 
in  its  application  to  the  leasing  of 
oil  and  gas  rights  is  not  decided. 

R.  £••  0. 


FLORA  ASH 
v. 

CHILDS  DINING  HALL  COMPANY. 


Masaachuaetts  Supreme  Judicial  Oeurt^  September  11,  191S. 

(281  Mass.  86,  120  N.  E.  896.) 

Evidence  —  res  ipsa  loquitur  —  tack  in  pie. 

1.  The  mere  presence  of  a  small,  flat^headed  black  tack  in  blueberry  pie, 
served  by  the  keeper  of  a  restaurant  to  a  patron,  does  not,  under  the  rule 
res  ipsa  loquitur,  establish  negligence  on  the  part  of  the  keeper  of  the 
restaurant^  although  the  pie  was  made  on  his  premises,  if  there  is  no  evi- 
dence as  to  how  the  tack  got  into  the  pie,  and  its  size  and  shape  are  such 
that  it  might  have  been  embedded  in  a  berry,  when  it  would  escape  the 
most  careful  scrutiny. 

[See  note  on  this  question  beginning  on  page  1559.] 


—  burden  of  proof  —  injury  by  food. 

2.  In  an  action  by  a  pi^tron  of  a  res- 
taurant for  injuries  due  to  a  foreign 
substance  in  food,  the  burden  rests  on 
plaintiff  to  show  that  the  proximate 
cause  of  the  injury  was  negligence  for 
which  defendant  was  responsible. 

[See  14  R.  G.  L.  610.] 

Food  —  duty  as  to  quality. 

3.  The  keeper  of  a  restaurant  must 


use  due  care  to  furnish  wholesome  food, 
fit  to  eat. 

[See  11  R.  C.  L.  1118;  14  R,  C,  L. 

610.] 

Evidence  —  negligence  —  disbelief 
of  defendant's  testimony. 

4.  Disbelief  of  the  testimony  of  the 
keeper  of  a  restaurant  as  to  the  care 
used  in  the  preparation  of  food  can- 
not take  the  place  of  evidence  of  i  Hgli- 
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gence  on  his  part,  in  an  action  to  hold 
him  liable  for  injury  to  a  patron  by 
unfit  food. 

—  bnrden  of  proof  —  cause  of  injury. 
6.  If  the  cause  of  injury  to  a  patron 

from  food  furnished  in  a  restaurant 
may,  under  the  evidence,  be  as  reason- 
ably attributed  to  an  act  for  which  the 
keeper  is  not  liable  aa  to  one  for  which 
he  is  liable,  plaintiff  has  not  sustained 
the  burden  of  fastening  tortious  con- 
duct upon  defendant 

—  res  ipsa  loquitur  —  when  applica- 
ble. 

6.  The  doctrine  res  ipsa  loquitur  may 
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be  invoked  in  case  of  an  unexplained  ' 
accident,  which,  according  to  the  com- 
mon experience  of  mankind,  would  not 
have  happened  without  fault  on  the 
part  of  defendant. 

[See  20  R.  C.  L.  185  et  seq.] 

Innkeepers  —  injury  to  guest  —  neg- 
ligence. 

7.  The  mere  fact  of  injury  to  a  pa- 
tron by  food  furnished  in  a  restaurant 
does  not  show  negligence  on  the  part  of 
the  restaurant  keeper. 

[See  11  R.  C.  L.  1118;  14  R.  C.  L. 
610.] 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Suffolk 
County  (Chase,  J.)  made  during  the  trial  of  an  action  brought  to  recover 
damages  for  injuries  due  to  a  foreign  substance  in  food,  alleged  to  have 
been  caused  by  defendant's  negligence.    Sustained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mn  Fitz-Henry  Smith,  Jr.,  for  de-  The  circumstances  as  to  how  and 
fendant:  when  the  tack  got  into  the  pie,  and  why 

A  restaurant  keeper  is  not  an  in-  it  was  not  discovered,  were  left  entire- 
surer  of  the  food  furnished  by  him,  and     ly  to  conjecture. 


is  not  liable  unless  he  knowingly  or 
negligently  furnishes  bad  or  deleterious 
food. 

Beale,  Innkeepers  &  Hotels,  §  169 ;  22 
Cyc.  1081;  16  Am.  &  Eng.  Enc  Law, 
2d  ed.  547 ;  Crocker  ▼.  Baltimore  Dairy 
Lunch  Co.  214  Mass.  177,  100  N.  E. 
1078,  Ann.  Cas.  1914B,  884;  Sheffer  v. 
Willoughby,  163  lU.  518,  84  L.R.A.  464, 
54  AjXL  St.  R^.  483,  45  N.  E.  253; 
Travis  v.  Louisville  &  N.  R.  Co.  183  Ala. 
415,  62  So.  851 ;  Merrill  v.  Hodson,  88 
Conn.  814,  L.R.A.1915B,  481,  91  Atl. 
533;  Valeri  v.  Pulhnan  Co.  218  Fed. 
519;  Clancy  v.  Barker,  69  L.R.A.  653, 
66  C.  C.  A.  469,  131  Fed.  161,  16  Am. 
Neg.  Rep.  664. 

The  evidence  did  not  warrant  a  iind« 
ing  that  the  defendant  knew  or  ought 
to  have  known  of  the  presence  of  the 
tack  in  the  pie. 

Burnham  v.  Lincoln,  225  Mass.  408, 
114  N.  E.  715;  Hasbrouck  v.  Armour  & 
Co.  139  Wis.  367,  28  L.R.A.(N.S.)  876, 
121  N.  W.  157,  21  Am.  Neg.  Rep.  430. 
The  evidence  did  not  warrant  a  find- 
ing that  the  defendant  was  negligent. 
Plaintiff  did  not  sustain  the  burden 
of  proof. 

Crocker  v.  Baltimore  Dairy  Lunch 
Co.  214  Mass.  177, 100  N.  E.  1078,  Ann. 
Cas.  1914B,  884 ;  Sheffer  v.  Willoughby, 
163  111.  518,  84  L.R.A.  464,  54  Am.  St. 
Rep.  488,  45  N.  E.  2'^3;  Kusick  v. 
Thorndike  &  Hix,  224  Mass.  413,  112 
N.  E.  1025 ;  Travis  v.  Louisville  &  N.  R. 
Co.  183  Ala.  415,  62  Sow  851. 


Ryan  v.  Fall  River  Iron  Works  Co. 
200  Mass.  192,  86  N.  E.  310;  Bigwood 
V.  Boston  &  N.  Street  R,  Co.  209  Mass. 
345,  35  L.R.A.{N.S.)  113,  95  N.  E.  751. 

This  is  not  a  case  of  res  ipsa  loquitur. 

Beattie  v.  Boston  Elev.  R.  Co.  201 
Mass.  6,  86  N.  Eu  920;  Minihan  v.  Bos- 
ton Elev.  R.  Co.  197  Mass.  367,  83  N. 
E.  871;  O'Neil  v.  Toomey,  218  Mass.. 
244,  105  N.  E.  974;  Wadaworth  v.  Bos-  * 
ton  Elev.  R.  Co.  182  Mass.  574,  66  N.  E. 
421;  Ware  v.  Gay,  11  Pick.  106;  Stokes 
V.  Saltonstall,  18  Pet.  181, 10  L.  ed.  115, 
7  Am.  Neg.  Cas.  297;  Sweeney  v.  Erv- 
ing,  228  U.  S.  283,  239,  240,  57  L.  ed. 
815,  818,  819,  88  Sup.  Ct.  Rep.  416,  Ann. 
Cas.  1914D,  905;  Cincinnati,  N.  0.  &  T. 
P,  R.  Co.  V.  South  Fork  Coal  Co.  1 
LJR.A.(N.S.)  533,  71  C.  C.  A.  316,  139 
Fed.  533. 

Defendant  performed  its  full  duty  to 
the  plaintiff. 

Gibson  v.  International  Trust  Co.  177 
Mass.  103,  52  L.R.A.  928,  58  N.  E.  278 ; 
Travis  v.  Louisville  &  N.  R.  Co.  183  Ala. 
415,  62  So.  851;  Burnham  v.  Lincoln, 
225  Mass.  408,  114  N.  E.  715;  Has* 
brouck  V.  Armour  &  Co.  139  Wis.  866, 
23  L.R.A.(N,S.)  876,  121  N.  W.  157,  21 
Am.  Neg.  Rep.  430. 

Mr.  W.  P.  White  also  for  defendant 

Mr.  Albert  J.  Connell,  for  plaintiff : 

It  is  not  necessary  for  the  plaintiff 
to  prove  the  particular  series  of  events 
which  led  to  the  injury.  It  is  enough  to 
prove  that  the  probable  consequence  of 
the  defendant's  acts  was  that  harm  of 
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the  same  character  would  come  to 
others  who  stood  in  the  same  relations 
to  the  defendant  as  the  plaintiff  did. 

Offden  V.  Aspinwall,  220  Mass.  100, 
107  N.  E.  448. 

The  presence  of  a  long  thin  tack, 
longer  than  a  carpet  tack,  in  a  piece  of 
pie,  is  evidence  for  the  jury  to  consid- 
er in  determining  whether  or  not  the 
pie  had  been  properly  prepared. 

Wilson  V.  J.  G.  &  B.  S.  Ferguson  Co. 
214  Mass.  267,  101  N.  E.  881 ;  Roberts 
V.  Anheuser  Busch  Brewing  Asso.  211 
Mass.  449,  98  N.  E.  96. 

A  restaurant  keeper  is  liable  for 
knowingly  or  negligently  furnishing  de- 
leterious food. 

Farrell  v.  Manhattan  Market  Co.  198 
Mass.  286,  15  L.R.A.(N.S.)  884,  126 
Am.  St  Rep.  436,  84  N.  E.  481,  15  Ann. 
Cas.  1076, 21  Am.  Neg.  Rep.  142 ;  Crock- 
er V.  Baltimore  Dairy  Lunch  Co.  214 
Mass.  179,  100  N.  E.  1078,  Ann.  Cas. 
1914B,  884;  Merrill  v.  Hodson,  88  Conn. 
314,  L.R.A.1915B,  481,  91  Atl.  533; 
Sheffer  v.  Willoughby,  163  111.  518,  34 
L.R.A.  464,  54  Am.  St.  Rep.  488,  45  N. 
E.  258. 

RvLggf  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  tort  It  rests 
solely  upon  allegations  of  negli- 
gence.   The  burden  of  proving  that 

ETidenee-  *^®  proximatc  cause 

burden  of  proof    of  tho  plaintifFs  in- 

-l»jnrr  by  food.      .^^  ^^^   ^j^^  ^^^j.^ 

gence  of  the  defendant,  or  its  serv- 
ants or  agents,  rested  on  the  plain- 
tiff •    It  is  well  settled  that  the  duty 

rests  upon  the  keep- 

To^'anTaHyT  -  ^^  of  an  inn,  restau- 
rant, or  other  eating 
place  to  use  due  care  to  furnish 
wholesome  food,  fit  to  eat.  Failure 
in  this  respect,  resulting  in  injury, 
is  foundation  for  an  action  for  negli- 
gence. Bishop  V.  Weber,  139  Mass. 
411,  417,  52  Am.  Rep.  716,  1  N.  E. 
154;  Crocker  v.  Baltimore  Dairy 
Lunch  Co.  214  Mass.  177,  100  N.  E. 
1078,  Ann.  Cas.  1914B,  884;  Wilson 
v.  J.  G.  &  B.  S.  Ferguson  Co.  214 
Mass.  265,  101  N.  E.  381;  Tomlin- 
son  V.  Armour  &  Co.  75  N.  J.  L.  748- 
762,  19  L.R.A.(N.S.)  923,  70  Atl. 
314- 

The  testimony  of  the  plaintiff 
tended  to  show  that  she  received  in« 
juries  from  the  presence  of  a  tack 
in  a  piece  of  blueberry  pie  which  she 


was  eating  while  a  guest  of  the  de- 
fendant in  its  restaurant.  Her  de- 
scription was  that  "there  lodged  in 
her  throat,  in  her  right  tonsil,  a 
very  thin  small-headed  tack,  the 
head  a  little  mite  larger  than  a  pin 
head.  ...  It  was  a  little  longer 
than  a  carpet  tack.'*  It  was  not 
the  same  shape  as  a  carpet  tack.  ''It 
was  thin,  long,  and  a  very  small 
head/'  The  head  was  flat.  "It  was 
a  black  tack.'' 

The  pie  was  made  l^  the  defend- 
ant on  its  premises,  and  served  as 
food  by  its  waitress  to  the  plaintiff. 
The  manager  of  the  defendant  testi- 
fied that  at  that  time  its  blueberries 
came  in  ordinary  quart  berry  bas- 
kets, made  of  wood,  in  which  were 
tacks  "hardly  an  eighth  of  an  inch 
long,  with  a  fiat  head,  and  that  this 
was  the  first  time  in  the  eighteen 
years  that  he  had  been  in  the  busi- 
ness that  he  had  seen  a  tack  in  blue- 
berries."    There  was  other  testi- 
mony to  the  effect  that  a  high  de- 
gree of  care  was  exercised  in  the 
preparation  of  the  blueberries  for 
the  pies.    That  is  laid  on  one  side, 
as  it  may  not  have  been  credited  I^ 
the  jury.    But  dis- 
belief of  the  defend-  Sif5l'S;U 
ant's  testimony  as  di>i»eiieffoi 
to   the   precautions  f^tu^^r* 
used  by  it  cannot 
take  the  place  of  evidence  of  negli- 
gence. 

There  is  nothing  in  the  record 
from  which  it  can  be  inferred  that 
the  harm  to  the  plaintiflF  resulted 
directly  from  any  failure  of  duty 
on  the  part  of  the  defendant.  The 
precise  cause  of  her.  injury  is  left 
to  conjecture.  It  may  as  reasonably 
be  attributed  to  a  condition  for 
which  no  liability  attaches  to  the 
defendant  as  to  one  for  which  it  is 
responsible.  Under  such  circum- 
stances, the  plaintiff  does  not  sus- 
tain the  burden  of  fastening  tor- 
tious conduct  on  the  def  end^t  by 
a  fair  preponder-  .^^,4, 
ance  of  all  the  evi-  proofs 
dence,  and  a  verdict  '''  *^""^- 
ought  to  be  directed  accordingly. 
Leavitt  v.  Fiberloid  Co.  196  Mass. 


of 


440,  444,  15  L.R.A.(N.S.)  865,  82 
N.  E.  682. 

The  tack  was  very  small.  It  was 
so  tiny  that  it  readily  might  have 
become  embedded  in  a  blueberry. 
If  so,  its  color  and  shape  were  such 
that  it  would  naturally  escape  the 
most  careful  scrutiny.  It  might  as 
readily  have  stuck  into  a  blue- 
berry before  it  came  to  'tiie  pos- 
session of  the  defendant  as  aft- 
erward. The  carelessness  of  some 
person  for  whom  the  defendant  in 
no  way  was  responsible  might  have 
caused  its  presence  in  the  pie.  The 
maker  of  the  basket,  some  previous 
owner  of  the  berry,  or  some  other 
third  person,  is  as  likely  to  have  been 
the  direct  cause  of  the  tack  being 
in  the  pie  as  the  defendant  or  those 
for  whose  conduct  it  is  liable.  The 
facts  are  quite  different  from  those 
disclosed  in  Hunt  v.  Rhodes  Bros. 
Co.  207  Mass.  30,  92  N.  E.  1001. 

These  suggestions  Aiake  it  plain 
that  this  is  not  a  case  for  the  ap- 
plication of  res  ipsa  loquitur.  That 
-re.  ip««  doctrine  may  be  in- 

i€Ki«ituv^  voked  in  the  case  of 

t««k  1.  pt«.  ^j^  unexplained  acci- 

denty  which,  according  to  the  com* 

-re.  ipsa  ^^^  experience  of 

loqiiitvr-^hea  mankind,  would  not 
«ppiic«we.  jj^^^  happened  with- 

out fault  on  the  part  of  the  def end- 
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ant.  St.  Louis  v.  Bay  State  Street 
R.  Co.  216  Mass.  225,  257,  49 
L.R.A.(N.S.)  447,  103  N.  E. 
639,  Ann.  Cas.  1915B,  706.  It 
does  not  avail  where  the  cause  of  the 
injury  is  just  as  likely  to  have  been 
the  fault  of  another.  The  mere  fact 
of  injury  does  not 
show  negligence,  inrai^  to'sveMt— 
The  burden  of  proof  •*^'^"**--- 
resting  upon  the  plaintiff  to  estab- 
lish that  fact  must  be  sustained  by 
evidence  either  direct  or  inferential. 
Waters-Pierce  Oil"  Co.  v.  Deselms, 
212  U.  S.  159,  176,  68  L.  ed.  453, 
462,  29  Sup.  Ct.  Rep.  270.  The  case 
falls  within  the  class  of  which 
Crocker  v.  Baltimore  Dairy  Lunch 
Co.  214  Mass.  177,  100  N.  E.  1078, 
Ann.  Cas.  1914B,  884,  Kusick  v. 
Thomdike  &  Hix,  224  Mass.  413, 
112  N.  E.  1025,  and  Bumham  v. 
Lincoln,  225  Mass.  408,  114  N.  E. 
715,  are  examples.  See,  in  this  con- 
nection, Hasbrouck  v.  Armour  & 
Co.  139  Wis.  357,  23  L.R.A,(N.S.) 
876,  121  N.  W.  157,  21  Am.  Neg. 
Rep.  430.  No  question  arises  as  to 
the  contractual  i^lationS'  between 
the  parties.  In  the  opinion  of  a 
majority  of  the  court,  the  entry 
must  be  exceptions  sustained. 


ANNOTATION. 
Pk'esiimption  of  negligence  from  fioreign  substance  m  foocL 


It  is  to  be  observed  that  this  anno-* 
tation  is  not  concerned  with  the  sub* 
stantive  question  of  liability  on  ac* 
count  of  presence  of  foreign  substance 
in  food. 

There  is  a  conflict  of  conclusions 
among  the  few  cases  which  have 
passed  upon  the  question  whether  or 
not  a  presumption  of  negligence  arises 
from  the  mere  fact  that  an  injurious 
foreign  substance  is  found  in  food  or 
other  articles  prepared  for  human  con- 
sumption, but  this  diversity  is,  in  the 
main,  the  result  of  the  application  of 
the  same  principles. 

In  the  rei^orted  case  (AsH  v.  Ghiuos 
Dining  Hall  Go:  ante,  1556),  the  courts 


applying  the  general  rule  that  the  doc- 
trine res  ipsa  loquitur  may  be  invoked 
in  the  case  of  an  unexplained  accident 
which,  according  to  the  common  ex- 
perience of  mankind,  would,  not  have 
happened  without  fault  on  the  part 
of  the  defendant,  and  that  it  does  not 
avail  where  the  cause  of  injury  is  just 
as  likely  to  have  been  the  fault  of  an- 
other, held  that  the  mere  presence  of 
a  small  tack  in  the  berry  pie  served 
by  a  restaurant  keeper  to  a  patron  did 
not,  under  the  rule  res  ipsa  loquitur, 
establish  negligence  on  the  part  of  the 
victualer,  although  the  pie  was  made 
on  his  premises,  there  being  no  evi* 
dence  as  to  how  the  taek  got  into  the 
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pie»  and  its  size  and  shape  being  such 
that  it  might  have  been  embedded  in 
a  berry  through  the  fault  of  another, 
ir^such  a  way  that  it  would  escape  the 
most  careful  scrutiny  of  the  restau- 
rant keeper.  In  other  words,  it  was 
said  that  the  mere  fact  of  injury  did 
not  show  negligence. 

So,  in  Jacobs  v.  Childs  Co.  (1916) 
166  N.  Y.  Supp.  798,  where  a  guest  in 
defendant's  restaurant  was  injured  by 
biting  on  a  nail  concealed  in  a  piece  of 
cake  which  had  been  baked  by  defend- 
ant and  served  in  waxed  paper,  it  was 
held  that  the  doctrine  res  ipsa  loquitur 
did  not  apply,  and  that  the  mere  fact 
of  the  presence  of  the  nail  was  not 
sufficient  to  charge  the  defendant  with 
negligence.  In  this  case  the  court 
placed  considerable  stress  upon  the 
fact  that  nails  were  something  in  no 
wise  connected  with  the  preparation  of 
the  cake,  and,  therefore,  something 
which  the  defendant  was  not  specially 
bound  to  guard  against.  It  was  also 
recognized  that  the  negligence  might 
have  been  that  of  a  third  person,  for 
it  was  said  that  the  nail  ^'apparently 
was  dropped  into  the  dough,  carelessly 
or  wilfully,  by  one  of  the  defendant's 
servants  or  an  outsider." 

And  in  Rosenswaike  v.  Interborough 
Rapid  Transit  Co.  (1919)  175  N.  Y. 
Supp.  828,  where  a  restaurant  patron 
was  injured  by  a  piece  of  a  broken 
milk  glass  in  potatoes  served  by  the 
defendant,  it  was  held  that  such  fact 
authorized  a  finding  of  negligence  in 
the  preparation  or  service  of  the  food, 
and  the  rendering  of  a  verdict  for 
plaintiff,  the  defendant  having  offered 
no  evidence.  A  similar  case  is  Ternay 
V.  Ward  Baking  Co.  (1917)  167  N.  Y. 
Supp.  562,  where  particles  of  glass 
were  embedded  in  bread. 

On  the* other  hand,  in  Freeman  v. 
Schultz  Bread  Co.  (1916)  100  Misc. 
528,  163  N.  Y.  Supp.  396,  where  one 
was  injured  by  biting  into  a  nail  em- 
bedded in  bread,  it  was  held,  as  against 
the  contention  that  the  rule  res  ipsa 
loquitur  did  not  apply,  that  a  case 
was  established  as  against  the  baker 
by  proof  that  the  nail  was  in  the 
bread  when  it  left  the  bakery,  without 
.  any  proof  of  actual  negligence  on  the 
part  of  the  baker. 


So,  in  Chaproniere  v.  Mason  (1905) 
21  Times  L.  R.  (Eng.)  63S,  where 
plaintiff  was  injured  by  biting  on  a 
large  stone  concealed  in  a  bun  manu- 
factured by  and  purchased  from  the 
defendant,  it  was  held  that  the  doc- 
trine res  ipsa  loquitur  applied,  and 
that  the  mere  presence  of  the  stone 
in  the  bun  was  prima  facie  evidence 
of  *  negligence,  and  threw  on  the  de- 
fendant the  onus  of  giving  evidence 
to  rebut  it. 

And  in  Pillars  v.  R.  J.  Reynolds  To- 
bacco Co.  (1918)  117  Miss.  490,  78  S. 
W.  865,  it  was  held  that  one  who  was 
poisoned  by  chewing  tobacco  which 
contained  a  decomposed  human  toe 
could  recover  from  the  manufacturer, 
the  court  maintaining  that,  while  to- 
bacco was  not  a  food,  it  was  prepared 
for  human  consumption,  requiring  the 
manufacturer  to  exercise  the  greatest 
care  to  prevent  a  dangerous  condition, 
and  that,  since  the  court  could  not 
imagine  why,  with  ordinary  care,  hu- 
man toes  could  not  be  left  out  of  to- 
bacco, ''it  seems  to  us  that  somebody 
has  been  very  careless."  But  in  con- 
nection with  this  case,  see  Liggett  & 
M.  Tobacco  Co.  v.  Cannon  (1915)  132 
Tenn.  419,  L.R.A.1916A,  940,  178  S.  W. 
1009,  Ann.  Cas.  1917A,  179,  wherein 
it  was  held  that  the  defendant,  in  the 
absence  of  proof  of  actual  negligence 
upon  its  part,  was  not  liable  for  in- 
jury to  plaintiff  caused  by  his  chew- 
ing a  piece  of  plug  tobacco  manufac- 
tured by  defendant,  in  which  was  em- 
bedded a  bug. 

In  Jackson  Coco-Cola  Bottling  Co. 
V.  Chapman  (1914)  106  Mias.  864,  64 
S.  W.  791,  where  plaintiff  was  made 
sick  from  drinking  a  bottle  of  coca- 
cola  which  contained  a  decomposed 
mouse,  it  was  held  that  the  bottling 
company  was  liable,  although  there 
was  no  evidence  to  show  how  the  for- 
eign substance  got  into  the  bottle.  In 
this  case  the  court  does  not  expressly 
discuss  the  question  whether  or  not 
the  mere  fact  that  the  bottle  contained 
the  mouse  raised  a  presumption  of 
negligence  against  the  defendant,  but 
the  plaintiff's  case  seemed  to  rest 
solely  upon  that  fact,  the  court  merely 
stating  that  the  record  disclosed  suffi- 
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dent  evidence  to  eustain  a  verdict  for  process  of  bottling,  no  fdreign  sub- 
plaintiff,  and  that  the  defendant  was  stance  should  be  mixed  with  the  bev- 
onder  a  legal  duty  to  see  that,  in  the     erage.  6.  J.  .C 


CORA  E.  PUFFER,  Reept, 

V. 

O.  B.  BADLEY,  Appt. 

Oreflroti  Supreme  CouH  (Dep€.  No.  l)'^Ma^  27 ,  1010. 
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Attorney --*  knowledge  imputed  to  client  —  information  from  opposite 

parties. 

1.  A  purdiaaer  who,  owing  to  the  illneaa  of  his  own  attorney,  accepts 
the  services  of  the  seller'fl  attorney  to  pass  upon  the  sufficiency  of  the  title, 
is  not  charged  with  notice  of  knowledge  as  to  the  source  of  property  which 
went  into  the  trade  which  the  attorney  had  learned  from  the  seller. 

[See  note  an  this  question  beffinning  on  page  15d2.] 


Broker  —  employment  agreement  — 
writing  executed  after  services  ren- 
dered. 

2.  A  written  memorandum  Of  the 
agreement  empl<^ing  a  broker  to  sell 
real  estate,  executed  after  the  services 
are  rendered,  satisfies  the  statute  re- 
quiring such  agreement  to  be  in  writ- 
ing. 

[See  4  R.  C.  L.  260,  251.] 

Evidence  —  memorandum  —  employ- 
ing broker  —  existing  relations. 

3.  In  an  action  to  recover  money  had 
and  received  by  a  real  estate  broker  for 
his  principal,  a  memorandum  executed 
after  the  services  were  rendered,  com- 
plying with  the  Statute  of  Frauds  and 
agreeing  to  pay  compensation  for  the 
services,  ia  admissible  to  show  that  the 
relation  of  principal  and  agent  existed 
between  the  parties. 

[See  21  R.  C.  L.  820.] 
Appeal  —  conclusiveness  of  finding. 

4.  A  finding  of  agency,  supported  by 
evidence,  will  not  be  interfered  with  on 
appeal  in  an  action  fay  a  principal 
against  a  real  estate  broker  to  recover 
money  received  by  the  latter  for  the 
use  of  the  former. 

[See  2  R,  C.  L.  202  et  seq.] 

Evidence  —  value  of  property. 

5.  Evidence  of  the  market  value  of 


property  turned  over  by  a  real  estate 
broker  to  his  principal  in  lieu  of  the 
cash  paid  by  a  customer  for  the  princi- 
pal's property  is  admissible  in  an  ac- 
tion by  the  principal  to  recoyer  the 
cash,  to  show  that  the  principal  did  not 
act  capriciously  in  repudiating  the 
transaction. 

Appeal   —  nmtprejudfcial    error  — * 
evidence. 

6.  A  real  estate  broker  who  turned 
ov^  to  his  principal  property  in  lieu 
of  money  paid  by  a  customer  for  the 
principal's  real  estate  cannot,  in  an  ac- 
tion to  compel  him  to  pay  over  the  cash, 
complain  of  the  admission  of  evidence 
as  to  the  value  of  the  property  so 
turned  over. 

[See  2  R.  C.  L.  250,] 

—  finding  on  conflicting  evidence. 

7.  A  finding  on  conflicting  evidence 
is  binding  on  appeal. 

[See  2  R.  C.  L.  202.] 
Contract  —  rescission  —  necessity  of 
tender. 

8.  Failure  to  tender  property  re- 
ceived will  not  defeat  an  action  for  re- 
scission, if,  upon  demand  for  rescis- 
sion, the  other  party  announced  that 
the  transaction  was  closed  and  that  he 
would  not  rescind. 

[See  6  R.  C.  L.  »89.] 


APPEAL  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Mult- 
nomah County  (Gantenbein,  J.)  in  favor  of  plaintiff  in  an  artion  brought 
to  recover  money  had  and  received  by  defendant  for  plaintiff  s  use.  Af- 
firmed • 
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Statement  by  Benson,  J.: 
This  is  an/ action  for  money  had 
and  received  by  the  defendant  for 
the  use  of  the  plaintiff.  The  com- 
plaint is  in  the  usual  form,  and  the 
answer  is  a  general  denial.  Upon 
stipulation  the  case  was  .tried  by  the 
court  without  a  jury.  The  evidence 
discloses  the  following  facts:  The 
plaintiff,  a  widow,  was  the  owner  of 
certain  business  property  on  Wash- 
ington street  in  Portland,  upon 
which  there  was  a  mortgage  for 
$13,000.  The  property  was  as- 
sessed at  $31,200.  Being  in  finan- 
cial straits,  she  was  trying  to  sell 
this  property,  and  the  defendant, 
learning  this  fact,  informed  J.  R. 
Ellison  of  the  fact,  and  the  latter 
authorized  defendant  to  offer  plain- 
tiff $10,000  in  cash,  and  his  resi- 
dence property  at  the  corner  of  37th 
and  Morrison  streets  in  Portland, 
which  was  valued  at  $5,000.  Plain- 
tiff insists  that  this  oflfer  was  never 
disclosed  to  her,  but  that  defendant 
told  het  that  Ellison  was  willing  to 
pay  her  $4,000  in  cash  and  convey 
to  her  the  residence  property  men- 
tioned, and  certain  other  lots,  which 
in  fact  belonged  to  defendant.  The 
latter  offer  was  finally  accepted  by 
her,  and  when  she  conveyed  her 
property  to  Ellison,  she  received  the 
$4,000,  in  cash,  less  a  commission  of 
$750,  which  she  paid  to  defendant, 
and  some  incidental  expenses,  and 
also  received  deeds  to  the  proper- 
ties already  referred  to.  In  one  of 
the  houses  conveyed  to  her  by  de- 
fendant, there  was  some  furniture 
which  was  included  in  the  convey- 
ance. Thereafter,  discovering  that 
defendant  had  received  $6,000  of 
the  original  cash  offer,  in  payment 
for  the  lots  which  he  had  deeded  to 
her,  and  that  he  had  not  disclosed 
to  her  the  offer  as  made  by  Ellison, 
plaintiff  tendered  him  a  deed  to 
such  property  and  made  a  demand 
f jr  the  $6,000,  which  was  refused, 
and  she  brought  this  action.  At 
the  conclusion  of  the  trial,  the  court 
made  findings  of  fact,  and  entered 
a  judgment  in  favor  of  plaintiff, 
from     which     defendant    appeals. 


The  further  facts  will  be  foimd  in 
the  opinion. 

Mr.  A.  6.  Thompson  for'  appellaiit 
Messrs.  George  W.  Gearhart  and  H. 
H.  Northup  for  respondent. 

Benson,  J.,  delivered  the  opinion 

of  the  court:  . 

Our  attention  is  first  called  to  the 
fact  that  the  court  admitted  in  evi- 
dence, over  defendant's  objection,  a 
written  instrument  which  reads 
thus : 

For  services  rendered  in  the  sale 
of  my  property  located  between  leth 
and  17th  street  on  Washington 
street  and  more  folly  described  as 
Number  581  on  Alder  street  and  528, 
528i,  and  530  on  Washington  street 
in  the  city  of  Portland,  state  of  Ore- 
gon, I  hereby  agree  to  pay  to  O.  V. 
Badley,  the  agent  who  sold  said 
property  to  one  J.  R.  Ellison,  the 
sum  of  seven  hundred  and  fifty 
($750)  dollars,  and  I  hereby  order 
and  direct  Geo.  W.  Gearhart,  the  at- 
torney for  J.  R.  Ellison,  to  pay  to 
O.  V.  Badley  said  sum  of  $750  when 
final  settlement  is  made  and  Mr. 
Ellison's  part  of  the  agreement  for 
the  exchange  of  the  properties  is 
fulfilled,  said  contract  being  a  part 
of  this  memorandum, 

Cora  E.  Puflfer. 

Received  payment  8-25-1917. 

0.  V.  Badley. 

This  document  was  introduced 
by  the  plaintiff  as  evidence  of  the 
fiduciary  relation  existing  between 
plaintiff  and  defendant  in  the  trans- 
actions involved  herein.  Defendant 
argues  that  it  is  inadmissible  for 
the  reason  that  it  does  not  satisfy 
the  requirements  of  §  808,  L.  O.  L., 
as  amended  by  Laws  1917,  p.  786, 
which  is  the  Statute  of  Frauds.  The 
portions  of  this  statute  which  are  to 
be  considered  in  this  connection  are 
as  follows :  ^'In  the  following  cases 
the  agreement  is  void  unless  the 
same  or  some  note  or  memorandum 
thereof,  expressing  the  considera- 
tion, be  in  writing  and  subscribed 
by  the  party  to  be  diarged,  or  by 
his  lawfully  authorized  agent;  evi- 
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dence,  therefore,  of  the  a^eement 
shall  not  be  received  other  than  the 
writing,  or  secondary  evidence  of 
its  contents,  in  the  cases  prescribed 
by  law :  ...  4  An  agreement  en- 
tered into  subsequent  to  the  taking 
effect  of  this  act,  authorizing  or 
employing  an  agent  or  broker  to  sell 
or  purchase  real  estate  for  a  com- 
pensation or  commission;  provided, 
however,  that  if  the  note  or  memo- 
randum of  such  agreement  be  in 
writing  and  subscribed  by  the  party 
to  be  charged,  or  by  •  his  lawfully 
authorized  agent,  and  contains  a  de- 
scription of  the  property  sufficient 
for  identification,  and  authorizes  or 
employs  the  agent  or  broker  named 
therein  ib  sell  such  property,  and 
expresoes  with  reasonable  certainty 
the  amount  of  the  commission  or 
compensation  to  be  paid  such  agent 
or  broker,  such  agreement  of  au- 
thorization or  employment  shall  not 
be  void  for  failure  to  state  a  con- 
sideration/' 

It  is  dear  that  the  writing  in 
question  satisfies  every  requirement 
of  the  statute,  including  tiie  signa- 
ture of  the  defendant,  but  it  is 
urged  that  the  in8t;rument  discloses 
upon  its  face  the  fact  that  it  was 
executed  after  the  sale  was. made, 
and  was  not  signed  by  the  defend- 
ant until  after  the  payment  of  the 
commission  therein  specified.  We 
are  of  the  opinion,  however,  that  a 
written  memorandum  of  the  agree- 
ment executed  aft- 
er the  performance 
of  the  services  sat- 
isfies the  demands 
of  the  statute  just 
as  effectively  as  if 
It  were  written  and  sighed  prior 
thereto,  and  in  this  view  we  are 
supx)orted  by  the  cases  of  Re  Bal- 


«iiipluyiitent 
agreement— 
nrrltlaiT 
executed  alter 
■errleeM 


tended  to  estal^liah  jdaintiff's  con- 
tention that  the  re- 
lation of    principal  Sli?*;ri 
a^d    agent    existed  empiortaff 
between  herself  and  Jl^SSfiS;'*'**"^ 
defendant     in     the 
transactions  which  are  the  subject- 
matter  of  the  controversy. 

It  was  defendant's  contention 
that  he  was  at  no  time  acting  as  the 
agent  for  plaintiff,  but  that  through-r 
out  the  entire  negotiations  he  was 
representing  Ellison  only.  In  sup- 
port of  this  theory  he  offered  in  evi- 
dence the  deposition  of  R.  W.  Zim- 
merman, ^  who  at  the  time  of  taking 
the  deposition,  and  at  the  time  of 
trial,  was  with  the  American  Expe- 
ditionary Force  in  France.  By  this 
evidence  it  was  sought  to  establish 
that  Zimmerman  was  a  real  estate 
broker,  acting  independently,  of  de- 
fendant, with  whom  plaintiff  had 
"listed"  her  property  for  sale ;  that 
he,  as  her  agent,  had  conducted  the 
negotiations  with  defendant  as  the 
agent  of  Ellison;  had  communicat- 
ed to  her,  by  telephone,  the  full  de- 
tails of  Ellison's  original  offer, 
which  had  been  rejected  by  her; 
that  before  the  bargaining  was 
finally  concluded,  he  was  called  intoV 
the  public  service,  and  left  the  con-'' 
elusion  of  affairs  entirely  in  the 
hands  of  Badley,  the  defendant. 

This  evidence  was  not  excluded 
by  the  court,  but  was  admitted 
^'subject  to  the  objection,"  the  court 
evidently  treating  the  case,  so  far  as 
procedure  is  concerned,  as  if  it 
were  a  suit  in  equity.  However, 
the  court  at  the  same  time  an- 
nounced that  in  weighing  the  evi- 
dence he  should  not  consider  the 
evidence  tending  to  prove  agency  in 
Zimmerman,  for  the  reason  that,  if 
there  were  any  such  agency,  its 
proof  rested  in  parol,  and  was  in- 


four  &  Garrette,  14  Cal.  App.  261,  .  competent,  as  violating  the.  Statute 


111  Pac.  615 ;  Carrington  v.  Smith- 
ers,  26  Cal.  App.  460,  147  Pac.  225 ; 
Muir  V.  Kane,  55  Wash.  181,  26 
L.R.A.(N.S.)  519,  104  Pac.  153,  19 
Ann.  Gas.  1180 ;  Ide  v.  Stanton,  15 
Vt.  685,  40  Am.  Dec.  698.  The  writ- 
ing  in  question  was  properly  ad- 
mitted in  evidence,  and  very  clearly 


of  Frauds  as  prescribed  in  §  808,  L. 
O.  L, 

It  may  be — although  it  is  not 
necessary  for  us  to  decide — ^that 
such  parol  evidence  is  admissible 
collaterally,  to  show  the  relation- 
ship of  the  parties,  where  the  en- 
forcement of  the  specific  contract  is 
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not  ai)  issue,  but,  having  all  of  the 
\ppe»i-  evidence  before  us, 

coAeivBiTeaeM      and  giviug  it  all  of 

off  a»41.ir.  ^^  ^flf^t    ^    ^jji^l^ 

it  is  entitled,  the  finding  of  the  trial 
court  that  the  defendant  was  the 
agent  of  plaintiff  is  fully  justified. 

Plaintiff  introduced,  over  the  ob- 
jection of  defendant,  the  testimony 
of  B.  D.  Sigler  as  to  the  market 
value  of  the  properties  which  were 
conveyed  by  defendant  to  plaintiff, 
and  this  ruling  is  assigned  as  error. 
Plaintiff  concedes  that  under  the 
pleadings  this  evidence  is  not  strict- 
ly relevant  to  the  issues,  but  urges 
that  it  was  relevant  and  competent 

Bvldenoe-  ^^^  *^®    purpOSe    Of 

T«iiie  off  showing  that  plain- 

property.  ^jjf   ^j^    j^^^  ^^  ^^ 

priciously  in  repudiating  the  trans- 
action of  which  she  complains,  but 
had  a  real  grievance.  For  this  pur- 
pose it  was  admissible ;  but,  even  if 
it  were  otherwise,  we  are  unable  to 
discover  wherein  the  defendant  suf- 
fered any  injuiy  therefrom,  since 
the  final  determination  of  the  cause 
is  based  upon  the  fact  that  the  re- 
lation of  principal  and  agent  existed 
between  the  parties,  and  that  de- 
fendant, while  act- 
noSSilTuaicM     ing    as    agent    for 

plaintiff,  failed  to 
disclose  to  her  the 
true  offer  made  by  Ellison  for  her 
property.  In  Williams  v.  Burdick, 
63  Or.  41, 125  Pac.  844,  we  find  this 
language :  ''In  an  action  tried  by  a 
court  without  a  jury,  the  receipt  of 
incompetent  evidence,  properly  ex- 
cepted to,  is  not  prejudicial,  unless 
injury  has  necessarily  resulted.*' 

It  is  also  urged  that  plaintiff  must 
fail  by  reason  of  the  fact  that  she 
had  both  actual  and  constructive 
knowledge  of  Ellison's  offer,  and  of 
the  fact  that  some  of  the  properties 
belonged  to  defendant  before  the 
deal  was  finally  consummated.  Re- 
garding actual  knowledge,  the  de- 
fendant introduced  evidence  to  the 
effect  that  Zimmerman,  in  a  tele- 
-flndiMK  oa  phone  conversation, 
conftietinff  informed  Mrs.  Puf- 

eirlde»eo.  f^^        ^f        EIHSOU'S 

offer,  and  that  she  rejected  it.  This 


error** 
evidence. 


testimony  is  flatly  contradicted  by 
her,  and  the  conflict  is  conclusivdy 
disposed  of  by  the  finding  of  the 
trial  court. 

The  contention  of  defendant  in 
reference  to  constructive  knowledge 
is  based  upon  the  theory  that  George 
W.  Gearhart  was  acting  as  legal  ad- 
viser for  plaintiflF  in  the  transaction, 
and  that  he  had  full  knowledge  of 
the  facts.  The  record  diteloses  that 
Gearhart  was  representing  Ellison 
in  the  matter,  while  Mrs.  PuflTer  was 
relying  upon  the  services  and  ad- 
vice of  Judge  H.  H.  Northup.  Judge 
Northup  at  this  time  became  ill, 
and  asked  Mr.  Gearhart  to  act  for 
him  in  passing  upon  the  Sufficiency 
of  the  title  to  the  several  properties, 
as  disclosed  by  the  several  abstracts. 
This  he  did,  and  Mrs.  Puffer  accept- 
ed his  assurance  as  to  the  title  in 
the  tracts  of  land.  It  is  conceded 
by  all  that  in  every  other  detail  Mr. 
Gearhart  was  the 
attorney    for    EUi-  t^^^^^ 

son.  Therefore  any  JS?;??!?-**;,..- 
knowledge      which  uoa  from 
Gearhart  may  have  •'^^••"•^  P»rtie.. 

had  as  to  the  Ellison  offer,  and  the 
source  of  the  real  estate  which  was 
actually  conveyed,  cannot  be  im- 
puted to  the  plaintiff,  for  'the  rule 
that  notice  to  an  agent  is  notice  to 
his  principal  is  not  applicable  unless 
the  notice  has  reference  to  business 
in  which  the  agent  is  engaged  under 
authority  from  the  principal,  and  is 
pertinent  to  matters  coming  within 
that  authority;  and  hence  a  princi- 
pal is  not  affected  with  knowledge 
which  the  agent  acquires  while  not 
acting  in  the  course  of  his  employ- 
ment, or  which  relates  to  matters 
not  within  the  scope  of  his  author- 
ityf  unless  the  agent  actually  com- 
municates his  information  to  the 
principal/'    2  C.  J.  868. 

It  is  further  urged  that  wh^ 
plaintiff  tendered  to  defendant  a 
deed  to  the  properties  conveyed  to 
her  by  him,  and  demanded  pajrment 
of  the  money  he  had  received  there- 
for from  Ellison,  she  made  no  m^i- 


tioB  of  the  furniture  which  was  in 
the  Firland  houae.  In  regard  to 
this  it  may  be  said  that  there  is  evi<- 
^    ^     ^  dence  to  the  effect 

^"Ste!^^  that  when  she  made 

tJSdSJ!*'' ""*         ^^   demand  for  a 

rescission,  the  de- 
fendant promptly  announced  that 
the  transaction  was  a  closed  inci* 
dent,  and  that  he  would  not  rescind* 
Under  such  circumstances,  fortlMsr 
details  would  have  beeii  futile,  and 
not  required. 

We  find  no  reversible  error  in  the 
record,  and  the  judgment  is  af* 
firmed. 


PUFFER  V.  RADLBY. 

(—  Or,  — ,  18 i  Pac.  1.) 
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BicBride^  Ch.  J^  and  Burnett  and 
Harris,  JJ.,  concur. 

NOTE. 

The  reported  case  (Puffer  v.  Bad- 
USY,  ante,  1561)  is  another  illustration 
of  the  rule  applied  in  Florence  v.  De 
Beaumont  (reported  herewith)  infra, 
that  the  knowledsre  of  an  attor- 
ney will  not  be  imputed  to  his  client 
in  certain  cases  of  limited  employ- 
ment. The  rule  in  case  of  limited  em- 
ployment is  discussed  in  subd.  IIL  c,  of 
the  note,  p«  1592,  post,  upon  the  sren- 
eral  question  of  imputing  the  knowl- 
edge of  an  attorney  to  his  client. 


CHARLES  S.  FLORENCE,  Trustee,  etc.,  of  H.  C.  De  Beaumont,  Bankrupt, 

Appt., 

V. 

H.  C.  De  BEAUMONT  et  al.,  Respts. 

WmthingUm  SupretoM  €oun  (Depi.  Nq,  Ij^m. April  194,  t0SS> 

m  ^  .  • 

(101  Wash.  356,  172  Pac,  840.) 

Aitflmey  -^  knowledge  —  notice  to  client. 

1.  The  knowledge  by  an  attorney  of  the  fraudulent  character  of  a  trans- 
fer of  property  by  an  insolvent  is  not  imputed  to  one  lending  money  on  a 
mortgage'  of  the  property  to  the  transferee,  merely  because,  when  the 
attorney  who  represented  the  parties  to  the  fraud  approached  the  money 
lender  with  the  mortgage  for  execution,  the  latter  consulted  him  as  to  the 
value  of  the  property  offered  as  security  for  the  loan. 

[See  note  on  this  queBiion  hegirming  on  page  1592.] 


Fraadttlent  conveyance  —  mortgage 
to  secure  advance  to  make  crop. 

2.  A  mortgage  by  a  fraudulent  trans* 
feree  of  an  insolvent  to  secure  an  ad- 
vance to  put  in  a  crop,  which  is  repaid 
from  the  crop,  is  not  fraudulent'  as  to 
creditors  of  the  fraudulent  trans* 
ferrer. 

[See  12  R.  C.  L.  640  et  seq.] 

Evidence  —  burden  of  proof  ^—  fraud. 

3.  The  burden  of  proving  fraud  is 
upon  him  who  asserts  it. 

[See  10  R.  C.  L.  898.] 

Notice  —  to  agents  —  binding  on  prin- 
dipaL 

4.  An.  agent  or  attorney  can  no  more 


bind  his  principal  by  his  knowledge 
than  by  his  acts  in  matters  outside  the 
scope  of  his  authority  or  employment. 
[See  2  R.  G.  L.  962;  21  R.  C.  L.  841.] 

— knowledge  of  attorn^  —  interest  in 

concealment. 

5.  One  of  two  parties  to  a  loan  trans- 
action, who  are  represented  by  the 
same  attorney,  is  not  chargeable  with 
notice  of  the  facts  known  to  the  at- 
torney through  his  relation  to  the  other 
party,  which  it  is  to  the  interest  of  the 
latter  to  conceal  from  him. 

[See  2  R.  C.  L.  965.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Asotin 
County  (Miller,  J.)  dismissing  as  to  one  of  the  defendants  an  action 
brought  to  set  aside  an  alleged  fraudulent  conveyance.    Affij-med. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Fred  E.  Sutler  and  E.  J. 
Doyle,  for  appellant : 

A  state  of  facts  more  fraudulent  and 
marked  with  as  many  badges  of  fraud 
as  this  case  could  hardly  be  imagined. 

20  Gyc.  445,  et  seq.;  Ogden  State 
Bank  v.  Barker,  12  Utah,  27,  40  Pac. 
769 ;  Morse  v.  Ryland,  58  Kan.  250,  48 
Pac.  957;  Hadley  v.  Adsit,  3  Kan.  App. 
122,  42  Pac.  836. 

The  combining  of  all  the  defendants 
together  to  commit  a  fraud  under  the 
Bankruptcy  Laws  of  the  United  States 
constituted  a  conspiracy,  and  the  acts 
and  declarations  of  one  was  and  is  the 
proper  evidence  against  the  others. 

8  Gyc.  679;  Blain  v.  State,  83  Texi 
Grim.  Rep.  236,  26  S.  W.  63 ;  People  v. 
Daniels,  105  Gal.  262,  38  Pac.  720; 
Hawkins  v.  Alston,  39  N.  G.  (4  Ired. 
Eq.)  137. 

Mqrrison  is  liable  for  the  acts  of 
his  agent. 

Alaska  S.  S.  Go.  v.  Pacific  Goast  Gyp- 
sum Go.  78  Wash.  247,  138  Pac.  875; 
Eaton,  Eq.  Jur.  p.  132 ;  Hart  ▼.  Sandy, 
39  W.  Va.  644,  20  S.  E.  665. 

There  is  no  distinction  between  an 
attorney  at  law  and  other  agent,  and 
the  principal  is  bound  by  the  knowledge 
possessed  by  both  the  attorney  or  other 
asrent 

Bierce  v.  Red  Bluff  Hotel  Go.  31  GaL 
161;  Wittenbrock  v.  Parker,  102  GaL 
93,  24  L.R.A.  197,  41  Am.  St.  Rep.  172, 
36  Pac.  374;  Rogers  v.  Palmer,  102  U. 
S.  263,  26  L.  ed.  164;  Brown  v.  Jef- 
ferson  Gounty  Nat.  Bank,  19  Blatchf. 
316,  9  Fed.  258;  Merchants'  Nat.  Bank 
V.  Lovitt,  114  Mo.  519,  85  Am.  St.  Rep. 
770,  21  S.  W.  825;  Wright  v.  Muxlow,  8 
Ben.  52,  Fed.  Gas.  No.  17,629;  Allen 
V.  McGalla,  25  Iowa,  464,  96  Am.  Dec. 
56;  Smith  v.  Ayer,  101  U.  S.  320,  25 
L.  ed.  955,    . 

Mr.  C.  H.  Baldwin  for  respondents. 

Ellis,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff,  trustee  of  the  estate  of 
H.  C.  De  Beaumont,  a  bankrupt, 
brought  this  action  against  De  Beau- 
mont and  wife,  T.  U.  Denny  an|i 
wife,  and  F.  G.  Morrison,  to  set 
aside  as  in  fraud  of  creditors  a  deed 
and  bill  of  sale  made  by  De  Beau- 
mont and  wife  to  Denny  and  a  chat- 
tel mortgage  made  by  Denny  and 
wife  to  Morrison,  and  to  recover  the 
personal  property  transferred  and 
mortgaged  by  these  instruments,  oi* 
its  value,  and  further  to  recover 


from  Denny  the  viilue  of  a  crop  of 
grrain,  at  the  time  of  the  transac- 
tions in  question  growing  upon  the 
land  conveyed  by  De  Beaumont  and 
wife  to  Denny.  It  was  orally  stipu- 
lated in  this  court  that  F.  G.  Morri- 
son, after  plaintiff  took  this  appeal, 
has  died,  and  that  Ellen  T.  Morri- 
son, the  duly  appointed  executrix  of 
his  estate,  be  substituted  as  respond- 
ent in  this  appeal. 

We  find  it  unnecessary  to  notice 
the  pleadings  further  than  to  say 
that  they  sufficiently  present  the  is- 
sue of  good  faith  in  these  trans- 
actions. The  cause  was  tried  to  the 
court  without  a  jury.  The  court 
found  in  substance  that  upon  and 
prior  to  May  12, 1914,  De  Beaumont 
and  wife  were  the  owners  as  their 
community  property  of  320  acres 
of  land  in  Asotin  county,  Washing- 
ton, subject  to  a  mortgage  for 
$9,000  to  the  Holland  Bank;  that 
they  also  owned  certain  farm  ma- 
chinery, hogs,  cattle,  sheep,  and 
eight  work  mules  and  harness ;  that 
the  mules  were  subject  to  a  mort- 
gage of  $500  to  the  Holland  Bank; 
that  there  was  growing  upon  tiie 
premises  during  the  seasons  of 
1914-15  a  crop  of  grain;  that  th^ 
land  and  personal  property  consti- 
tuted all  of  the  property  owned  by 
the  De  Beaumonts  at  that  time  from 
which  claims  of  creditors  could  be 
satisfied ;  that  at  that  time  and  prior 
thereto  De  Beaumont  was  insolvent, 
owing  debts  in  the  sum  of  $15,000 ; 
that  on  May  12, 1914,  De  Beaumont 
conveyed  the  real  estate  mentioned 
to  Denny,  and  on  the  same  day 
transferred  and  delivered  to  Denny 
all  of  the  above-mentioned  personal 
property  and  crops  On  the  land ;  that 
the  de^d  and  bill  of  sale  were  filed 
for  record  on  May  13,  1914,  at  the 
request  of  C.  H.  Baldwin,  attorney 
for  De  Beaumont  and  Denny;  that 
the  d6ed  and  bill  of  sale  were  with- 
out consideration,  and  were  made 
for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  De  Beaumonf s 
creditors;  that  at  the  time  of  this 
transaction  De  Beaumont's  attor* 
ney,  Baldwin,  was  preparing  for 
him  a  petition  in  bankruptcy,  and 
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that  Denny;  when  he  received  the 
deed  and  bill  of  sale,  knew  of  De 
Beaumont's  insolvency,  and  took  the 
same  for  the  purpose  of  assisting  De 
Beaumont  in  defrauding  his  credi- 
tors ;  that  for  the  purpose  of  secur- 
ing Mrs.  De  Beaumont's  signature 
to  the  deed  and  bill  of  sale  Denny 
paid. to  her  the  sum  of  $950,  which 
thereby  became  community  proper- 
ty of  the  De  Beaumonts;  that  de- 
mand has  been  made  by  the  trustee 
for  the  possession  of  the  land  and 
the  delivery  of  the  personal  prop- 
erty,  upon  Denny,  who  has  refused 
to  deliver  the  same,  and  upon  Mrs. 
De  Beaumont  for  the  $950,  which 
she  also  has  refused  to  pay  to  the 
trustee.  Touching  the  mortgage 
from  Denny  to  Morrison  the  court 
si>edficaUy  found : 

''(23)  That  on  the  12th  day  of 
May,  1914,  said  T.  U.  Denny  made, 
executed,  and  delivered  to  P.  G.  Mor- 
rison a  chattel  mortgage  to  secure 
the  payment  of  $1,600  secured  upon 
the  personal  property  above  men- 
tioned and  described  including  said 
crop  of  grain. 

"(24)  That  at  the  time  said  mort- 
gage was  made  said  F.  G.  Morrison 
was  unable  to  leave  his  home  on  ac- 
count of  physical  injury,  and  said 
Charles  H.  Baldwin  drew  up  said 
mortgage  and  looked  after  the  in- 
terests of  said  Morrison  in  taking 
said  mortgage. 

''(25)  That  at  said  time  i^aid 
Charles  H.  Baldwin  was  the  attor- 
ney of  the  said  H.  C.  De  Beaumont 
and  knew  of  his  insolvent  condi- 
tion. 

"(26)  That  said  chattel  mortgage 
given  to  said  F.  G.  Morrison  by  said 
T.  U.  Denny  as  aforesaid  was  in 
consideration  of  the  sunt  of  $1,500 
Iiaid  by  the  said  Morrison  to  the 
said  Denny. 

"(27)  That  said  F.  G.  Morrison 
took  said  chattel  mortgage,  without 
knowledge  of  the  insolvent  condi* 
tion  of  said  H.  C.  De  Beaumont,  and 
without  knowledge  of  the  fraudn^ 
lent  transactions  which  had  taken 
place  between  said  H.  C.  De  Beau- 
mont and  said  T.  U.  Denny,  and  was 
to  the  extent  of  his  mortgage  an  in- 


nocent purchaser  of  said  personal 
property  covered  by  his  said  mort- 
gage. 

"(28)  That  the  sum  secured  by 
said  mortgage  was,  prior  to  the  trial 
of  this  action,  repaid  to  the  said  F. 
G.  Morrison  by  the  said  T.  U.  Denny, 
and  that  said  mortgage  has  been 
satisfied  and  released. 

"(29)  That  said  F.  G.  Morrison 
has  never  received  or  converted  to 
his  use  any  property  belonging  to 
the  estate  of  said  H.  C.  De  -Beau- 
mont, bankrupt,  as  aforesaid. 

"(30)  That  the  value  Jot  the  per- 
sonal property  transferred  by  said 
H.  C.  De  Beaumont  to  T.  U.  Denny 
as  aforesaid  was  $2,000,  and  that 
the  landlord's  interest  in  the  crops 
grown  on  the  lands  sold  by  said  De 
Beaumont  to  said  Denny  was  of  the 
value  of  $950 ;  that  the  said  T.  U. 
Denny  should  be  credited  in  his  ac- 
counting with  the  sum  of  $600  paid 
by  him  to  the  Holland  Bank  to  re- 
lease the  mortgage  on  the  mules  de- 
scribed in  said  bill  of  sale,  and  with 
the  sum  of  $150  paid  as  interest  on 
the  real  mortgage  held  by  said  Hol- 
land Bank,  leaving  a  balance  of 
$2,200  to  be  accounted  for  by  the 
said  T.  U.  Denny  to  the  said  trus- 
tee." 

Upon  these  findings  and  appropri- 
ate conclusions  of  law  the  court  de- 
creed that  plaintiff  have  judgment 
against  Denny  and  Mrs.  De  Beau- 
mont, jointly,  for  the  sum  of  $950 
and  interest  from  May  18, 1913,  ag- 
gregating $1,160.58;  that  plaintiff 
recover  "  from  Denny  the  further 
sum  of  $1,260,  with  interest  from 
May  18,  1913,  aggregatflag  $1,517.- 
08;  and  that  plaintiff  recover  his 
costs  against  the  De  Beaumonts  and 
Denny.  The  court  further  ordered 
that  the  action  be  dismissed  as  to 
the  defendant  Morrison,  and  that  he 
recover  his  costs.  From  this  order 
of  dismissal  as  to  Morrison,  plain- 
tiff appeals. 

We  have  examined  the  evidence 
as  set  out  in  the  abstracts  of  record 
with  frequent  recourse  to  the  state- 
ment of  facts.  We  are  satisfied  that 
it  supports  the  findings  by  a  fair 
pi^ponderance  in  every  particular 
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save  one.  The  finding  numbered  28 
is  in  error  in  that  it  statea  that  the 
original  chattel  mortgage  from  Den- 
ny to  Morrison  for  $1,500  covered  a 
crop  on  the  land.  As  a  matter  of 
fact  the  mortgage  on  the  crop  was 
executed  on  October  20,' 1914,  for  an 
additional  sum  of  $285,  but  we  find 
this  fact  immaterial  inasmuch  as 
this  money  was  loaned  for  the  pur- 
pose and  was  used  for  the  purpose 
of  putting  in  the  crop,  and  was  re- 
paid from  the  crop,  so  that  in  any 

view    of    the    case 

Frandalent  jj^^^  tranSaCtiOU, 

mortRAKe  to  both  by  reasou  of  its 
?o  mauJ'lrrop?*     date    and    purpose, 

was  wholly  devoid 
of  any  fraudulent  design  or  injuri- 
ous results  to  De  Beaumont's  credi- 
tors. It  was  wholly  independient  of 
the  main  transaction,  and  requires 
no  further  notice.  The  findings  be- 
ing sustained  in  other  respects  by 
ample  evidence,  we  shall  treat  as 
established  the  facts  that  the  trans- 
fers from  De  Beaumont  to  Denny 
were  made  in  fraud  of  De  Beau- 
mont's creditors;  that  Denny  was 
an  active  participant  in  the  covinous 
purpose,  but  that  Morrison  had  no 
actual  knowledge  thereof,  or  of  De 
Beaumont's  insolvency. 

It  is  elementary  that  the  burden 
evidence-  ^f  proving  f jaud  is 

burden  of  upon  the  party  who 

proof-fraud.        asserts    it.      There 

was  no  evidence  whatever  that  Mor- 
rison actually  knew  of  De  Beau- 
mont's insolvency,  or  of  his  purpose 
in  making  the  transfers  tcf  Denny. 
In  fact  the  evidence  does  not  show 
that  he  was  advised,  when  he  made 
the  loan  t)f  $1,500,  that  Denny  was 
purchasing  the  chattels  from  De 
Beaumont.  Were  it  not  for  the  fact 
that  the  court  found,  on  ample  evir 
dence,  that  the  attorney  who  rep- 
resented all  parties  in  this  transac- 
tion knew  of  De  Beaumont's  in- 
solvent condition  at  the  time,  and 
was  preparing  papers  for  his  vol- 
untary bankruptcy,  the  discussion 
would  end  here.  But  that  fact 
makes  it  necessary  to  consider  the 
question  of  law  as  to  whether,  in  the 
light  of  all  the  evidence,  the  knowl- 


edge of  the  attorney  most  be  im- 
puted to  Morrison  so  as  to  make 
him,  in  law,  a  participant  in  the 
covin  of  De  Beaumont  and  Denny. 

As  to  what  notice  or  knowledge  of 
an  agent  or  an  attorney  will  impute 
notice  to  the  principal  or  client,  we 
are  committed  to  the  rule  stated  by 
Machem  as  sustained  by  reason  and 
authority,  as  f  oUows :    ''The  law  im- 
putes to  the  principal,  and  charges 
him  with,  all  notice  or  knowledge 
relating  to  the  subject-matter  of  t^ 
agency  which  the  agent  acquires  or 
obtains  while  acting  as  such  agent 
and  within  the  scope  of  his  author- 
ity, or,  according'  to  the  weight  of 
authority,  which  he  may  previously 
have  acquired,  and  which  he  then 
had  in  mind,  or  which  he  had  ac- 
quired so  recently  as  to  reasonaUy 
warrant  the  assumption  that  he  still 
retained   it:      Provided,    however, 
that  such  notice  or  knowledge  wiU 
not  be  imputed:     (1)  Where  it  is 
such  as  it  is  the  agent's  duty  not  to 
disclose;  (2)  where  the  agent's  re- 
lations to  the  subject-matter  are  so 
adverse  as  to  practically  destroy  the 
relation  of  agency;  and  (3)  where 
the  person  claiming  the  benefit  <^ 
the  notice,  or  those  whom  he  repre- 
sents, colluded  with  the  agent  to 
cheat  or  defraud  the  principal."  2  . 
Mechem,  Agency,  2d  ed.  §  1818,  p. 
1397. 

See  also  GaskiU  v.  Northern  As- 
sur.  Co.  73  Wash.  668, 132  Pac.  643. 

Though  this  rule  is  a  wholesome 
one  and  well  sustained  by  authority, 
**the  courts  show  a  plain  determina- 
tion not  to  extend  it,  but  to  keep  it 
co&fined  within  narrow  and  neces- 
sary limits."  2  Pom.  Eq.  Jur.  2d  ed. 
§  672,  p.  1169.  -  An  agent  or  at- 
torney can^no  move  bind  his  princi- 
pal hy  his  knowledge  than  by  his 
acts  in  matters  outside  the  scope  of 
his  authority  or  employment.    The 

knowledge    of    the  Notice-to 
agent,  to  be  notice  «se«t*— bte«teK 
to     the     principal,  ~  i^»«*»*«- 
must  be  that  of  an  agent  who  has 
artttiiority  to  deal  for  tiie  principal 
in  reference  to  the  specific  matter 
which  the  knowledge  affects.    As 
said  by  an  ^ninent  jurist^  in  a  weD- 
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reasoned  and  leading  case  on'this 
subject:  "The  rule  which  imputes 
to  the  principal  the  knowledge  pos- 
sessed by  the  agent  applies  only  to 
cases  where  the  knowledge  is  pos- 
sessed by  an  agent  within  the  scope 
of  whose  authority  the  subject-mat- 
ter lies ;  in  other  words,  the  knowl- 
edge or  notice  must  come  to  an  agent 
who  has  authority  to  deal  in  refer- 
ence to  those  matters  which  the 
knowledge  or  notice  affects.  The 
facts  of  which  the  agent  had  notice 
must  be  within  the  scope  of  the 
agency,  so  that  it  becomes  his  duty 
to  act  upon  them  or  communicate 
them  to  his  principal.  As  it  is  the 
rule  that  whether  the  principal  is 
bound  by  contracts  entered  into  by 
the  agent  depends  upon  the  nature 
and  extent  of  the  agency,  so  does 
the  effect  upon  the  principal  of  no- 
tice to  the  agent  depend  upon  the 
same  conditions.  HeQce,  in  order  to 
determine  whether  the  knowledge 
of  the  agent  should  be  imputed  to 
the  principal,  it  becomes  of  primary 
importance  to  ascertain  the  exact 
scope  and  extent  of  the  agency.'* 
Trentor  v.  Pothen,  46  Minn.  298, 
300,  301,  24  Am.  St.  Rep.  225,  49 
N.  W.  129. 

See  also  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Benton,  42  Kan.  698,  22  Pac. 
€98 ;  Larzelere  v.  Starkweather,  38 
Mich.  96. 

The  evidence  before  us  makes  it 
plain  that  the  agency  of  Baldwin  for 
Morrison  was  extremely  limited  in 
its  subject-matter.  So  far  as  the 
record  shows,  it  extended  no  further 
than  to  advise  Morrison  of  the  ex- 
istence and  physical  value  of  the 
chattels  on  which  he  was  lending 
his  money.  Before  he  talked  with 
Baldwin  he  had  practically  agreed 
to  lend  the  money  to  Denny,  whom 
he  had  known  for  some  years.  He 
had  been  injured  in  an  accident,  and 
was  confined  to  his  home  when  Bald- 
win came  to  him  with  the  chattel 
mortgage,  and  because  of  his  injury 
he  tiien  told  Baldwin,  who  had  in 
prior  years  been  attorney  for  him  in 
other  matters,  in  substance,  that  he 
would  take  his  estimate  of  the  prop- 
erty and  make  the  loan.    While  he 
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admitted  that  Baldwin  was  his  agent 
to  that  extent,  it  is  clear  that 
throughout  the  whole  transaction 
Baldwin  was  really  the  attorney  and 
agent  for  De  Beaumont  and  Denny, 
and  was  serving  them  in  his  visit  to 
Morrison.  Denny's  title  to  the  chat- 
tels or  his  right  to  mortgage  the 
same  was  a  matter  concerning  which 
there  is  no  evidence  whatever  that 
Morrison  ever  sought  or  received 
advice  from  Baldwin.  That  matter 
was  wholly  outside  the  scope  of 
Baldwin's  agency  for  Morrison,  so 
far  as  any  such  agency  was  estab- 
lished by  the  evidence.  The  fact 
that  Baldwin  drew  the  chattel  mort- 
gage we  regard  as  immaterial.  He 
received  no  fee  from  Morrison  for 
doing  so,  nor  in  fact  for  any  other 
services  in  the  premises.  He  re- 
ceived his  compensation  for  all  of  his 
services  from  Denny  or  De  Beau- 
mont. In  any  event  he  was  a  mere 
scrivener  in  drawing  the  chattel 
mortgage.  We  are  clearly  of  the 
opinion  that  in  view  of  the  special 
and  limited  nature  of  Baldwin's 
agency  for  Morrison,  Baldwin's 
knowledge  of  the  insolvency  and 
fraudulent  purpose  Attorney- 
of  De  Beaumont,  kiiowiedr«u 
and  of  Denny's  par-  "^***^  *^  *"•"*• 
ticipation  in  that  purpose,  cannot  be 
imputed  to  Morrison. 

But  there  is  another  reason  po- 
tent in  equity  why  Morrison  cannot 
be  affected  with  notice  of  Baldwin^s 
knowledge  of  the  covinous  nature  of 
the  transaction  as  between  De  Beau- 
mont and  Denny,  whatever  may 
have  been  the  scope  of  Baldwin's 
agency  for  Morrison.  Baldwin  was 
agent  and  attorney  for  both  Denny 
and  De  Beaumont  on  the  one  hand, 
and  for  Morrison  on  the  other.  If 
Morrison  told  the  truth,  Baldwin 
never  advised  him  that  De  Beau- 
mont was  insolvent  and  was  about 
to  go  into  voluntary  bankruptcy,  or 
that  the  transfers  of  his  property  to 
Denny  were  such  as  to  be  in  fraud 
of  De  Beaumont's  creditors,  or  that 
such  was  the  purpose  of  De  Beau- 
mont and  Denny.  Obviously  this 
knowledge  was  withheld  from  Mor- 
rison with  the  consent,  or  at  least 
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with  the  connivance,  of  both  De 
Beaumont  and  Denny.  True,  no- 
body so  testified  in  terms,  but  the 
facts  clearly  raise  tiiat  inference. 
The  very  fact  that  Morrison  did  not 
actually  know  of  the  fraudulent  pur- 
pose of  De  Beaumont  and  Denny, 
who  were  acting  under  the  advice 
and  direction  of  Baldwin,  and  who, 
as  Baldwin  knew,  had  to  have  the 
money  from  Morrison  in  order  to 
carry  out  that  purpose  by  securing 
Mrs.  De  Beaumont's  co-operation, 
makes  the  inference  that  Denny  and 
De  Beaumont  knew  that  the  knowl- 
edge would  be  withheld  by  Baldwin 
from  Morrison  almost  a  certainty. 
At  any  rate,  that  was  an  inference 
which  the  trial  court  had  the  right 
to  draw  from  the  undisputed  facts. 
In  such  a  case,  the  concealment  con-* 
stitutes  a  fraud  upon  the  party  kept 
in  ignorance;  the  agent  himself  be- 

Notice-knowi  ^^  ®^^^  ^^  instru- 
edse  of  attorney  ment  in  that  f  raud 

roSceSSient.        ^*  ijV  ^^  language 

of  Mechem  above 
quoted,  "to  practically  destroy  the 
relation  of  agency.'*  Mechem,  after 
pointing  out  that  the  rule  of  im- 
puted notice  rests  in  the  assumption 
that  the  agent  will  report  to  the 
principal  everything  touching  the 
subject-matter  material  to  the  prin- 
cipal's protection  and  interest,  says : 
"This  presumption,  however,  it  is 
said,  will  not  prevail  where  it  is  cer- 
tainly to  be  expected  that  the  agent 
will  not  perform  his  duty,  as  where 
the. agent,  though  nominally  acting 


as  such,  is  in  reality  acting  in  his 
own  or  another's  interest,  and  ad- 
versely to  that  of  his  principal."  2 
Mechem,  Agency,  2d  ed.  §  1815,  p. 
1399. 

See  also  2  Pom.  Eq.  Jur.  3d  ed.  § 
674. 

From  whatever  angle  this  trans- 
action may  be  viewed  in  the  light  of 
l^e  evidence,  we  are  satisfied  that 
Morrison  had  no  actual  knowledge 
of  the  fraudulent  purpose  of  De 
Beaumont  and  Denny,  and  that  no- 
tice cannot  be  imputed  to  him  from 
his  limited  employment  of  their  at- 
torney, Baldwin,  in  this  transaction. 

The  judgment  is  affirmed. 

Webster,  FuUerton,  Main,  and 
Parker,  JJ.,  concur. 

Petition  for  rehearing  denied. 


NOTE. 

In  many  instances,  courts  have  re- 
fused to  apply  the  general  rule  thr.t  a 
client  is  chargeable  with  the  knowl- 
edge of  his  attorney,  because  of  the 
limited  scope  of  the  employment.  The 
decision  in  the  reported  case  (Flor- 
ence V.  De  Beaumont,  ante,  1565)  is 
an  illustration  of  such  a  refusal.  The 
entire  subject  of  imputation  of  knowl- 
edge of  an  attorney  to  his  client  is  dis- 
cussed in  the  note,  post,  1592.  See 
subd.  III.  c  thereof,  for  the  cases  re- 
lating to  limited  employment.  Im- 
puting knowledge  when  attorney  is 
acting  in  his  own  interest,  or  in  fraud 
of  his  client,  is  discussed  in  subd.  VI. 


ALVIN  F.  PYEATT,  Guardian,  et  al.,  Plffs.  in  Err., 

V. 

JENNIE  C.  ESTUS  et  al. 

OlclolUmta  Supreme  Catut'^June  6,  1916, 

(—  Okla.  — ,  179  Pac.  42.) 

Notice  —  knowledge  of  attorney. 

1.  All  of  the  conveyances  involved  were  executed  in  the  office  of  the 
attorney  for  the  defendants  Prudential  Insurance  Company  of  America 

Headnotes  1-10  by  Linn,  C. 
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and  the  Deming  Investment  Company,  and  such  attorney  investigated  and 
passed  upon  the  title  to  said  lands  involved,  and  in  making  such  investi- 
gation secured  sufficient  information  as  to  the  fact  that  the  full  purchase 
price  of  said  lands  was  not  paid  in  cash,  that  if  reasonable  diligence  had 
been  used,  he  would  have  obtained  knowledge  of  all  facts.  Held,  that 
said  loan  companies  were  not  innocent  bona  fide  encumbrancers  without 
notice. 

[See  note  on  this  question  beginning  on  page  1592.] 


Appeal  —  motion  to  dismiss  —  subse- 
quent suit. 

2.  Motion  to  dismiss  this  appeal  was 
filed,  hUeging  that  subsequent  to  .the 
rendition  of  judgment  in  this  case  the 
plaintiffs  in  error  filed  suit  against  a. 
certain  surety  company  as  bondsmen 
of  the  former  guardian,  who,  it  was  al- 
le^red,  had  defaulted.  Held  that  such 
facts  do  not  show  the  controversy  at 
issue  to  be  settled  nor  constitute  a  bar 
to  the  further  prosecution  of  this  pro- 
ceeding. 

[See  2  R.  C.  L.  169.] 

—  equity  —  scope  of  review. 

3.  In  a  case  of  equity  jurisdiction, 
this  court  will  examine  the  whole  rec- 
ord, and  if  it  clearly  appears  that  the 
judgment  of  the  trial  court  is  contrary 
to  the  preponderance  or  weight  of  the 
testimony,  or  a  gross  injustice  com- 
mitted, will  render  such  decree  as 
should  have  been  entered,  or  reverse 
with  directions  for  such  decree  to  be 
entered  in  the  trial  court. 

[See  2  R.  G.  L.  283.] 

Guardian  and  ward  —  petition  for  sale 
of  land  —  sufficiency. 

4.  While  the  petition  filed  in  the 
county  court  for  the  sale  of  the  minors' 
lands  was  rather  general  and  in 
stereotype  form,  yet  the  same  set  out 
sufficient  facts  to  confer  jurisdiction 
upon  the  court  to  consider  the  neces- 
sities of  the  sale  and  ta  order  said 
lands  sold. 

Judgment  -^  validity. 

5.  When  a  court  has  acquired  juris- 
diction both  of  the  subject-matter  and 
the  parties,  yet,  if  it  renders  a  judg- 
ment not  authorized  by  law,  such  judge- 
ment is,  as  a  general  rule,  void. 

—  exceeding  authority  —  proof. 

6.  After  a  court  has  acquired  juris- 
diction over  the  subject-matter  and 
the  parties,  it  should  clearly  appear 
that  the  court  exceeded  its  authority 
in  the  particular  judgment  rendered 
before  such  judgment  should  be  held 
to  be  void.' 


Infant  —  sale  of  land  —  authority  of 
court. 

7.  It  is  not  clear  that  the  judgment 
of  the  county  court  ordering  the  sale 
of  the  minors'  lands  was  not  within  the 
provisions  of  the  statute  and  warrant- 
ed by  the  facts.  Hence  said  judgment 
is  not  void  for  such  reason. 

[See  12  R.  C.  L.  1138.] 

Guardian  and  ward  —  sale  of  land  — 
collusion  —  effect. 

8.  The  facts  show  that  the  lands  in- 
volved belonging  to  the  minor  plain- 
tiffs were  ordered  sold  for  cash  in 
hand ;  that  they  were  purchased  at  the 
guardian's  sale  by  M.  for  himself  and 
associates  V.  and  H.  for  the  sum  of 
$26,000  to  be  paid  cash;  that  before 
the  conveyances  were  made  said  pur- 
chasers sold  said  land  to  the  defend- 
ant E.  for  an  agreed  consideration  of 
$48,620,  $15,000  of  which  amount  was 
to  be  paid  in  cash,  obtained  by  nego- 
tiating a  loan  on  the  lands  in  question,, 
the  balance  to  be  paid  in  Oklahoma 
City  property  and  second  mortgage 
lien  notes;  that  the  $15,000  cash  se- 
cured on  the  lands  was  turned  over  to 
Allen  Cash,  as  guardian,  and  the  con- 
veyance was  made  to  Allen  Cash  in- 
dividually to  certain  Oklahoma  Oily 
property,  valued  at  approximately 
$28,000.  The  facts  further  show  that 
the  said  purchasers  colluded  with  the 
guardian  for  the  purpose  of  securing 
title  to  the  minors'  lands  in  the  man- 
ner stated.  Held,  that  such  facts  ren- 
dered the  conveyances  to  said  land 
void. 

[See  12  R.  G.  L.  1142.] 

Notice  —  examination  of  title. 

9.  The  defendant  E.,  the  purchaser 
of  said  lands,  intrusted  the  examina- 
tion and  approving  of  the  title  to  the 
attorney  for  the  loan  companies,  who 
performed  said  services  without  ad- 
ditional charge  to  her.  Held,  under 
the  laws,  the  relation  of  attorney  and 
client  existed  between  such  attorney 
and  purchaser,  and  such  purchaser 
was  bound  by  such  notice  and  knowl- 
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edge  as  was  acquired  by  such  attorney 
in  examining  and  passing  on  said 
titles. 

[See  2  R.  C.  L.  962.] 

Evidence  —  judgment  contrary  to. 

10.  Upon  an  examination  of  the  en- 
tire record,  it  is  found  that  the  judg- 
ment of  the  trial  court  is  clearly  con- 
trary to  the  weight  of  the  testimony* 
and  that  said  judgment  should  be  re- 
versed and  the  relief  prayed  for  grant- 
ed, upon  the  conditions  stated  in  the 
opinion. 

Appeal  —  dismissal  —  defect  in  brief. 

11.  That  appellants'  brief  does  not 
comply  with  the  court  rules  does  not 
require  dismissal  of  the  appeal  if 
there  is  a  substantial  compliance,  the 
case  is  in  equity,  and  the  interest  of 
minors  having  a  meritorious  ground 
for  appeal  is  involved. 

[See  2  R.  C.  L.  176.] 

Evidence  —  burden  of  proof  —  bona 
fides  of  purchase. 

12.  The  burden  of  showing  bona 
fides  of  a  purchase  of  land  the  title 
to  which  has  been  secured  through 
fraudulent  sale  of  a  minor's  estate  is 
upon  the  one  asserting  that  fact. 

[See  10  R.  C.  L.  898.] 


Notice  —  intenti<Mi  to  put  upon  in- 
quiry. 

18.  Notice  to  one  negotiating  for  the 
purchase  of  land  recently  sold  under 
order  of  court  as  infant's  estate,  that 
a  conveyance  of  other  land  to  the 
guardian  formed  part  of  the  same 
transaction,  is  equivalent  to  knowl- 
edge of  all  facts  that  would  be  ascer- 
tained from  reasonable  investi^ration, 
such  as  that  payment  was  not  made  in 
cash  but  in  property. 

[See  20  R.  C.  L.  346.] 

Attorney  and  client  —  necessity  of 
fee. 

14.  The  relation  of  attorney  and 
client  is  not  dependent  upon  the  pay- 
ment of  a  fee. 

[See  2  R.  C.  L.  964.] 

On  Rehearing. 

Vendor    and    purchaser  —  bona    fide 
purchaser  —  notice.  * 

15.  One  negotiating  for  lands-  re- 
cently sold  as  infant's  estate  who 
comes  into  possession  of  facts  suffi- 
cient to  put  a  prudent  person  upon 
inquiry  cannot  claim  to  be  a  bona  fide 
purchaser  if  such  inquiry  would  have 
led  to  knowledge  of  collusion  and  that 
the  sale  was  not  for  cash  as  required. 


Erbob  to  the  District  Court  for  Garvin  County  (McBfillan,  J.)  to  review 
a  judgment  in  favor  of  defendants  in  an  action  brought  to  cancel  certain 
conveyances  to  land  of  the  minor  plaintiffs.   Modified. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  C.  6.  Moore,  Albert  Rennie, 
J.  A.  McClure,  and  Burwell,  Crockett, 
&  Johnson  for  plaintiffs  in  error. 

Messrs.  F.  A.  Gillette,  William  H. 
McNeal,  Charles  B.  Mitchell,  Thomp- 
son &  Patterson,  Blanton  &  Andrews* 
George  W.  Welch,  and  J.  J.  Carney 
for  defendants  in  error. 

Linn,  C,  filed  the  following  opin- 
ion: 

(Plaintiffs  in  error  will  be  desig- 
nated plaintiffs,  and  defendants  in 
error,  defendants.)  The  plaintiffs 
are  minor  children  of  A.  P.  Cash, 
suing  through  their  legal  guardian, 
A.  F.  Pyeatt,  the  purpose  of  which 
suit  is  to  have  canceled  certain  con- 
veyances to  the  lands  involved, 
which  comprise  the  allotments  of 
said  minors  and  their  deceased 
mother.  Briefly  stated,  the  grounds 
of  recovery  alleged  are  that  the  pro- 
bate proceedings  under  which  said 


lands  were  sold  and  conveyed  to  the 
defeftdants  were  void,  in  that  the 
petition  failed  to  allege  facts  suf- 
ficient to  give  the  county  court 
jurisdiction,  and,  further,  that  the 
order  of  the  court  authoriziner  the 
sale  was  based  upon  a  ground  not 
alleged  in  the  petition  or  provided 
for  by  law,  therefore  void.  It  is 
further  alleged  that  by  reason  of 
fraud  practised  by  the  defendants 
A.  L.  McDonald,  T.  H.  Vaughan,  and 
Henry  Hickman,  in  collusion  with 
the  defendant  A.  P.  Cash,  faUier 
and  legal  guardian  of  the  minor 
plaintiffs,  as  a  result  of  which  frand 
the  purchase  price  for  which  said 
lands  were  sold  was  not  paid  in 
cash,  but  partly  in  cash  and  partly 
in  depreciated  proper^  situated  in 
Oklahoma  City ;  that  such  fraud  and 
conduct  of  said  defendants  was 
known  to  the  other  defendants,  or 


PYEATT 

(—  Okla.  — , 

)y  the  use  of  ordinary  diligence 
night  have  been  known,  and  by  rea- 
son thereof  the  title  to  ^id  lands 
lid  not  vest  under  and  by  reason  of 
iaid  conveyances.  The  defendants 
V.  L.  McDonald  and  T.  H.  Vaughan 
iled  answers,  den3dng  generally  and 
ipecifically  the  allegations  of  the  pe- 
ition  and  setting  up  the  probate 
>roceedings  and  the  conveyances 
hereunder.  Defendants  Prudential 
Insurance  Company  of  America 
ind  the  Deming  Investment  Com- 
)any  denied  any  knowledge  of  the 
Taud,  and  relied  upon  said  probate 
>roceedings,  and  claimed  to  be 
nortgagees  for  value  without  no- 
ice  or  knowledge  of  any  fraud  as 
Jleged.  The  defendant  Jennie  C. 
Sstus  denied  generally  and  specifi- 
lally  the  allegations  of  the  petition, 
ind^  relied  on  her  purchase,  and 
ivef s  she  is  a  bona  fide  purchaser  in 
rood  faith  and  without  notice  of  any 
'raud,  as  alleged.  Said  proceed- 
ngs  came  on  for  trial  to  the  court 
vithout  the  intervention  of  a  jury, 
ind  upon  the  conclusion  of  the  tes- 
imony  the  court  found  generally  in 
'avor  of  the  defendants,  holding 
hat  said  probate  proceedings  were 
*egular  and  in  accordance  with  the 
aw,  and  that  none  of  said  defend- 
ants were  guilty  of  any  fraud  af- 
fecting the  title  to  any  of  said  land. 
The  court  also  found  that  the  full 
igreed  price  of  said  land  had  been 
)aid  in  cash.  From  this  judgment 
he  plaintiffs  have  prosecuted  their 
ippeal  by  filing  their  petition  in 
irror,  with  original  case-made  at- 
ached.  There  seems  to  be  but  little 
lispute  in  the  testimony,  but  the  con- 
roversy  mainly  arises  over  the 
[uestion  as  to  what  conclusion  the 
'acts  show.  Briefly  stated,  the  un- 
lisputed  evidence  shows  that  the 
lefendants  A.  L.  McDonald,  T.  H. 
/aughan,  and  one  Henry  Hickman 
conceived  the  idea  that  it  would  be 
JO  the  interest  of  these  minors  that 
heir  allotments,  aggregating  about 
rSO  acres  of  Washita  Valley  lands, 
vere  insufficient  to  maintain  and 
educate  said  minors,  and  that  the 
climatic  condition  was  not  con- 
lucive    to    their    continued    good 
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health;  hence  that  it  would  be 
greatly  to  the  interest  of  said  mi- 
nors* that  their  father  and  legal 
guardian  should  cause  said  lands  to 
be  sold  to  these  parties  and  the  pro- 
ceeds thereof  invested  in  other 
property  or  held  by  the  guardian  to 
be  paid  out  for  maintenance,  etc. 
Feeling  thus  concerned  about  the 
plaintiffs'  welfare,  they  induced 
the  guardian  to  file  a  petition  for 
the  purpose  of  causing  said  lands 
to  be  sold,  and  agreed  with  him  in 
advance  that  they  would  guarantee 
to  bid  upon  said  land  the  sum  of 
$26,000;  and  each  of  the  three 
gentlemen,  as  the  testimony  shows, 
deposited  $250  in  a  bank  at  Mays- 
ville,  guaranteeing  their  good  faith, 
and  that  they  would  bid  the  stipu- 
lated amount  at  the  sale.  The  pe- 
tition was  filed,  and  in  due  time  the 
court  made  an  order  directing  the 
guardian  to  proceed  to  sell  said 
lands  at  public  sale  for  cash  in 
hand.  Said  sale  was  made,  and  the 
defendant  A.  L.  McDonald,  for  him- 
self and  associates,  purchased  the 
land,  agreeing  to  pay  therefor  the 
sum  of  $26^000.  This  sale  was 
made  on  March  26, 1910.  About  the 
time  or  soon  after  the  lands  had 
been  bid  in  by  the  defendant  A.  L. 
McDonald  he  found  a  purchaser  for 
the  same  in  the  personage  of  Mrs. 
Jennie  C.  Estus,  and  contracted  to 
convey  these  lands  to  her  for  the 
consideration  of  $48,620,  $15,000  of 
which  was  to  be  paid  in  cash,  which 
money  was  to  be  secured  by  the 
said  defendant  Jennie  C.  Estus,  ne- 
gotiating a  loan  upon  the  property 
involved ;  and  the  balance  to  be  paid 
by  executing  certain*  notes  and 
mortgages  aggregating  $5,500  as 
commission  due  the  first  defendants 
named  in  looking  after  the  interest 
of  the  minors  by  inducing  the 
guardian  to  cause  said  lands  to  be 
sold.  That  the  guardian  A.  P.  Cash 
learned  that  said  property  had  been 
resold  for  a  consideration  of  $48,- 
620,  and,  feeling  that  there  was  too 
much  profit  being  made  in  which 
he  was  not  to  share,  he  managed  to 
convince  himself  that  it  was  not  for 
the  best  interest  of  the  minors  to 
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carry  oat  said  deal;  hence  refused 
to  execute  a  conveyance. 

After  much  persuasion  and  co- 
ercion without  avail,  defendant 
Vaughan  conceived  the  idea  that  his 
family  physician,  Dr.  Price  Patter- 
son, might  be  used  as  a  convenient 
instrument  to  again  convince  the 
said  father  and  guardian  of  the  ad- 
vantages of  said  sale  and  induce 
him  to  execute  the  deed,  and  for  his 
services  he  was  paid  the  sum  of 
$500.  After  a  brief  period  of  time 
Dr.  Patterson  reported  that  he  was 
successful,  and  that  the  sale  would 
go  through,  provided  that  the  Okla- 
homa City  property,  which  was 
valued  at  the  sum  of  $28,620,  should 
be  conveyed  personally  to  A.  P. 
Cash,  which,  in  addition  to  the 
$15,000  borrowed  on  said  property, 
and  the  second  mortgage  of  $5,500, 
was  to  constitute  the  full  consider- 
ation for  said  conveyances.  Said 
parties,  including  Dr.  Patterson,  in 
company  with  A.  P.  Cash  and  his 
yrife,  proceeded  to  Oklahoma  City, 
and  in  the  office  of  the  attorney  of 
the  Prudential  Insurance  Company 
and  the  Deming  Investment  Com- 
pany met  defendants  A.  L.  McDon- 
ald and  Jennie  C.  Estus,  where,  aft- 
er some  parleying  and  discussion 
for  two  or  more  days,  all  of  the 
various  instruments,  conveyances, 
mortgages,  etc.,  were  executed  on  or 
about  the  80th  day  of  September, 
and  under  an  agreement  they  were 
all  placed  in  the  hands  of  W.  H. 
McNeal,  attorney  for  the  Deming 
Investment  Company  and  the  Pru- 
dential Insurance  Company,  before 
whom  practically  all  of  the  instru- 
ments were*  acknowledged,  and  who 
also  acted  as  agent  or  attorney  for 
the  defendant  Jennie  C.  Estus,  with- 
out compensation,  however,  from 
her,  and  which  instruments  were 
recorded  by  him  after  the  condi- 
tions under  the  agreement  had  been 
complied  with.  The  record  shows 
that  the  instruments  were  filed  for 
record  on  the  10th  day  of  October, 
1910.  Subsequently  the  defendant 
A.  P.  Cash  was  removed  as  guard- 
ian, and  the  present  guardian, 
through  whom  this  suit  was  filed. 


was  appointed.  There  is  some 
testimony  in  the  record  tending  to 
show  that*the  guardian  A.  P.  Cash 
had  defaulted  and  failed  to  account 
for  certain  moneys  in  his  hands  as 
guardian,  and  that  a  suit  was  insti- 
tuted against  certain  surety  com- 
panies as  his  bondsmen,  which  was 
compromised  for  a  consideration 
paid  of  something  over  $9,000.  This 
suit  was  instituted  and  jsettled  aft- 
er the  judgment  had  been  rendered 
in  the  present  suit  in  the  trial  court. 
We  are  met  at  the  threshold  of 
this  controversy  with  a  motion  to 
dismiss,  and  the  first  ground  urged 
is  that  the  brief  of  plaintiffs  in 
error  does  not  comply  with  rule  26 
of  this  court  (165  Pac.  ix.).    White 

the  brief  does  not  Appeal— 
strictly  comply  with  diiimiii««i- 
this  rule,  yet  it  is  a  *^'""*  *"  *•'**'• 
substantial  compliance,  and,  this 
being  an  equity  case  and  the  inter- 
est of  minors  involved,  this  court 
would  hesitate  to  dismiss  a  meri- 
torious appeal  where  palpable  in- 
justice would  be  done  to  minors  for 
failure  on  the  part  of  counsel  to 
strictly  comply  with  the  rule  men- 
tioned. It  is  further  very  earnest- 
ly insisted  that  the  case  should  be 
dismissed  for  the  reason  that  the 
matters  in  controversy  have  been 
compromised  and  settled,  as  alleged, 
in  the  motion,  in  a  certain  cause 
filed  by  the  present  guardian  for 
the  minors  in  May,  1913,  against 
the  former  guardian  and  his  sure- 
ties. Attached  to  said  motion  are 
certified  copies  of  said  proceedings 
and  the  settlement,  etc.  They  now 
insist  that  the  filing  of  said  suit 
and  the  compromise  was  a  settle- 
ment of  all  the  matters  in  contro- 
versy in  this  suit,  therefore,  a  bar 
to  further  proceedings  in  this  case. 
In  support  of  their  contention, 
counsel  cite  the  cases  of  Price  v. 
Pawnee  County,  8  Okla.  121,  56  Pac 
959,  Smith  v.  Boatman,  29  Okla. 
818, 120  Pac.  599,  and  Tinker  v.  Mc- 
Laughlin-Farrar  Co.  29  Okla.  758, 
119  Pac.  238,  as  being  in  point.  Ex- 
amination of  these  cases  discloses 
that  the  actual  controversy  in  the 
suits  involved  in  the  appeals  there 
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were  actually  settled  pending  the 
appeal,  and  it  is  only  necessary  to 
read  the  cases  to  prove  their  inap- 
plicability to  the  question  now  be- 
fore the  court.  We  are  of  the  opin- 
ion that  had  proceedings  against  the 
sureties  on  the  bond  been  terminat- 
ed prior  to  the  trial  of  the  present 
case,  the  settlement  made  could  not 
have  been  successfully  pleaded  as  a 
defense  or  a  bar  to  the  prosecution 
of  the  present  suit.  In  such  an  in- 
-motion  to  Stance  the  question 

diiimus-.  of    estoppel    might 

.«b.eauent  .nit.     ^^^^  ^^^  ^  ^^^..^^g 

question,  but  we  are  clearly  of  the 
opinion  that  the  motion  to  dismiss 
is  not  well  taken,  and  the  same  is 
hereby  denied. 

Plaintiffs  allege  some  twenty- 
eight  assignments  of  error,  but  we 
are  of  the  opinion,  tinder  the  view 
we  take  of  this  case,  it  is  only  neces- 
sary to  consider  the  two  first  al- 
leged : 

"(1)  Said  court  erred  in  over- 
ruling plaintiffs'  motion  for  a  new 
trial  and  in  refusing  to  grant  a  new 
trial  herein,  to  which  plaintiffs  in 
error  duly  excepted. 

"  (2)  Said  court  erred  in  render- 
ing judgment  against  plaintiffs  in 
error  in  favor  of  defendants  in 
error  upon  the  facts  proven,  to 
which  plaintiffs  in  error  duly  ex- 
cepted." 

Under  these  two  assignments  may 
be  discussed  the  following  propo- 
sitions : 

1.  Did  the  petition  filed  by  the 
guardian  in  the  county  court  give 
the  court  jurisdiction  to  make  an 
order  authorizing  the  sale  of  the 
lands  involved? 

2.  If  i^  be  held  that  such  petition 
was  sufficient,  was  the  county  court 
.authorized  and  did  it  have  jurisdic- 
tion to  make  and  enter  the  order 
which  was  made  authorizing  the 
sale? 

3.  Does  the  preponderance  and 
weight  of  the  testimony  show  that 
there  was  such  fraud  practised  by 
the  defendants  in  collusion  with  the 
guardian  to  render  the  sale  and  the 
attempted  conveyances  of  the  lands 
in  question  void? 
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4.  Under  the  facts  and  circum- 
stances disclosed  by  the  record, 
should  the  defendants  the  Pruden- 
tial Insurance  Company  of  America, 
the  Deming  Investment  Company, 
and  Jennie  C.  Estus  be  held  to  be 
bona  fide  purchasers  for  value, 
without  notice? 

This  being  a  causeof  equity  juris- 
diction,* the  rule  is  that  if  the  judg- 
ment of  the  trial   court   is  clearly 
contrary  to  the  weight  of  the  testi- 
mony and  resulting  in  an  injustice 
to    the    plaintiffs,   this   court  will 
weigh  the    testimony,   and    either 
enter  such   decree  as  should  have 
been  entered,  or  re- 
verse    and     direct  ZtlV^i^!'''^'' 
such  a  decree  to  be 
entered  by  the  trial  court.    Schock 
V.  Fish,  45  Okla.  12,  144  Pac.  584; 
Wimberly  v.    Winstock,    46    Okla. 
645,  149  Pac.  238. 

We  are  of  the  opinion  that  the 
first  question  must  be  answered  in 
the  affirmative.  While  the  petition 
filed  in  the  county  court  by  the 
guardian  impresses  us  as  being 
rather  in  stereotype  form,  yet  it,  in 
a  general  way,  sets  out  the  condi- 
tion of  the  minors'  estate,  and  al- 
leged one  of  the  ^^^^^j^^  ^^^ 
grounds  in  the  stat-  ward— ^tition 

ute  authorizing  a  ii5aSln?r/'°*" 
sale,  and  comes 
within  the  rule  laid  down  in  the 
case  of  Sockey  v,  Winstock,  43  Okla. 
758,  144  Pac.  372,  and  Eaves  v. 
Mullen,  25  Okla.  679,  107  Pac.  433. 
The  second  question  presents  a 
more  difficult  proposition.  It  is  well 
settled  by  the  authorities  that  a 
judgment  may  be  void  for  want  of 
authority  in  a  court  to  render 
the  particular  judgment  rendered 
though  the  court  may  have  had 
jurisdiction  over  the  subject-matter 
and  the  parties.  Or,  in  other 
words,  as  applied  to  the  case  at  bar, 
though  the  petition  on  file  by  the 
guardian  requesting  the  sale  of  the 
minors'  lands  was  sufficient  to  con- 
fer jurisdiction  upon  the  court  to 
grant  the  sale,  yet,  if  the  court  finds 
that  the  grounds  therein  alleged  are 
not  supported  by  the  facts,  the 
'■  question  is,  Would  the  court  be  au- 
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thorized  to  enter  a  judgment  order- 
ing the  sale  of  the  land  upon  some 
other  ground  not  disclosed  in  the  pe- 
tition or  not  authorized  by  the 
statutes?  If  it  were  clear  that  the 
order  of  the  court  in  the  present  in- 
stance, ordering  the  sale  of  the 
lands  in  question,  was  upon  some 
ground  not  disclosed  in  the  petition 

and  not  provided 
•'"?.5K*"*~  for  by  the  statute, 

validity.  *    ^^    V^t        wv««»/v»vw, 

we  would  not  hesi- 
tate to  hold  that  such  order  would 
be  void;  but  we  entertain  some 
doubt  on  this  question,  in  that  the 
court  found  in  making  the  order 
that  "it  is  necessary  for  the  pur- 
pose of  reinvestment  and  is  for  the 
best  interests  of  said  minors  that 
said  real  estate  should  be  sold/' 

Section  5498  of  the  Revised  Laws 
of  1910  provides  that  the  real  es- 
tate of  the  ward  may  be  sold  for  the 
purpose  of  maintaining  and  educat- 
ing the  ward,  etc.  Section  5499  pro- 
vides, in  substance,  that  if  it  ap- 
pears to  the  satisfaction  of  the 
court  upon  the  petition  of  the 
guardian  that  the  ward's  real  es- 
tate should  be  sold  and  the  proceeds 
thereof  put  out  on  interest  or  in- 
vested in  s&me  productive  stock,  or 
in  the  improvement  or  security  of 
any  other  real  estate  of  the  ward, 
the  same  may  be  sold.  The  peti- 
tion, as  well  as  the  order  of  the 
court,  is  more  or  less  general  and 
vague,  tending  to  show  a  necessity 
for  such  sale,  yet  we  have  held  that 
the  petition  was  sufficient  to  give 
the  court  jurisdiction,  and,  after 
having  obtained  jurisdiction,  the 
court  should  not  be  held  to  have  lost 
jurisdiction,    unless  it  clearly  ap- 

-exceedinr  P^ars    that    it    en- 

•nthoritr-  tered  a   decree  not 

proof.  authorized       under 

the  facts  or  not  warranted  by  law; 

infant—le  of         ^^d,      in      that      thO 

land-authoritr     question  IS  not  free 

of  court.  f  y^jjj  ^^^^^^  ^g  pj.^_ 

fer  to  place  our  decision  upon  other 
grounds. 

The  third  and  fourth  questions, 
which  are  necessarily  presented  by 
the  record,  relate  to  questions  of 
fact  on  the  issue  of  fraud,  and  in- 


volve the  propositions  stated  by 
counsel  for  defendants  on  page  32 
of  their  brief  in  the  following  lan- 
guage :  "There  are  really  only  two 
questions  of  fact  involved  in  the 
case:  First,  whether  the  guard- 
ian received  the  whole  purchase 
price  in  cash;  and,  secondly,  if  he 
did  not,  whether  Mrs.  Estus  and  the 
other  defendants  who  held  title  un- 
der McDonald  were  bona  fide  pur- 
chasers or  encumbrancers." 

If  we  find  the  weight  of  the  tes- 
timony shows  that  the  guardian  did 
not  receive  the  full  purchase  price 
of  the  property  in  cash,  then  in  such 
event  it  is  not  seriously  contended 
that  the  sale  would  not  be  void  so 
far  as  affects  the  defendants  Mc- 
Donald, Vaughan,  and  Cash,  the 
guardian;  but  it  is  seriously  con- 
tended that  the  rights  of  the  other 
defendants  could  not  be  affected  as 
they  are  said  to  be  innocent  bona 
fide  purchasers.  We  have  not  the 
slightest  doubt  from  this  record 
that  the  guardian  did  not  receive 
the  full  purchase  price  of  the  prop- 
erty in  cash,  and  that  the  only  cash 
received  by  him  was  the  $15,000 
which  was  obtained  by  a  loan  upon  * 
the  property  involved.  That  the 
Oklahoma  City  property  entered 
into  the  negotiation  for  the  minors' 
lands  and  constituted  a  large  part 
of  the  purchase  price  cannot  fairly 
be  denied.  In  fact,  the  only  evi- 
dence to  the  contrary  is  a  statement 
from  Cash  to  the  effect  that  he  had 
the  balance  of  the  purchase  price  in 
the  bank,  and  the  further  fact  that 
the  report  which  he  filed  after- 
wards would  indicate  that  he  had 
received  the  purchase  price,  but 
this  showing  is  much  discredited  by 
the  fact  that  it  reasonably  appears 
that  the  report  was  partially  false, 
and  that  he  was  short  and  did  not 
have  the  cash  on  hand;  and,  fur- 
ther, that  there  is  a  total  lack  of 
showing  in  the  record  of  any  other 
consideration  paid  for  the  Okla- 
homa City  property,  and  many  cir- 
cumstances showing  that  it  entered 
into  the  consideration  for  the  sale 
and  conveyance  of  the  minors'  land. 
Mr.  McNeal,  the  attorney  for  the 
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defendants  the  Prudential  Insur* 
ance  Company  of  America  and 
the  Deming  Investment  Company, 
frankly  admits  that  he  understood, 
as  a  matter  of  law,  the  paynaent  of 
the  purchase  price  partly  in  prop- 
erty, contrary  to  the  statutes,  and 

the  order  of  the 
wlrd-JS/of       court  would  render 

iS?^/""""***"     th«  sale  void.  That 

such  a  sale  would 
be  void  against  the  parties  to  the 
transaction  can  hardly  be  contro- 
verted. 

To  connect  the  acts  of  the  origi- 
nal interested  parties  subsequent  to 
the  bidding  in  of  the  property  at 
public  sale  with  their  prior  acts  in 
bringing  about  the  sale  causes  us  to 
conclude  that  if  a  specific  intent  to 
defraud  were  not  formed  in  the  be- 
ginning of  the  negotiation,  it  is  rea- 
sonably clear  that  it  was  intended 
to  secure  title  to  the  lands  of  these 
minors  by  undue  influence  and  for 
less  than  its  value,  resulting  detri- 
mentally to  the  minors.  We  there- 
fore hold  that  the  finding  of  the 
court  on  this  issue  is  contrary  to 
both  the  preponderance  and  weight 
of  the  evidence. 

The  only  other  question  necessary 
to  be  determined  is,  Were  the  facts 
and  circumstances  such  as  to  give 
notice  or  impute  knowledge  to  the 
defendants  the  Prudential  Insur- 
ance Company  of  America,  the  Dem- 
ing Investment  Company,  and 
Jennie  C.  Estus?  The  weight  of  au- 
thority unquestionably  is  that  under 
such  circumstances,  where  parties 

claim  to  be  inno- 
barden'^^yroof  Cent  bona  fide  pur- 
riSST-i**"  •'     chasers    for  value, 

the  burden  rests  on 
them  to  show  themselves  to  be  such. 
Clark  V.  Sayers,  55  W.  Va.  512,  47 
S.  E.  312;  Bowman  v.  Griiaith,  35 
Neb.  361,  53  N.  W.  140;  Berry  v. 
Whitney,  40  Mich.  65. 

The  facts  and  circumstances  re- 
lated as  having  transpired  in  the  of- 
fice of  the  attorney  for  the  Pru- 
dential Insurance  Company  of 
America  and  the  Deming  Invest- 
ment Company  were  such  as  to  put 
the  attorney  upon  inquiry,  and  such 
facts  need  not  be  restated.    It  is  in 
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effect  admitted  that  this  state  of 
facts  existed,  but  Mr.  McNeal,  the 
Forney,  attempts  to  excuse  any 
further  investigation  by  showing  he 
propounded  a  question  to  Mr.  Cash, 
the  guardian  of  the  minors,  elicit- 
ing an  answer  to  the  effect  that  the 
Oklahoma  City  property  which  was 
being  conveyed  to  the  guardian  was 
a  private  de^l  between  him  and  Mr. 
McDonald.  Cash  being  an  interest- 
ed party  and  one  of  the  main  con- 
spirators to  defraud  his  wards,  and 
the  party  apparently  reaping  the 
greater  benefit  from  the  transac- 
tion than  anyone  else,  it  seems  the 
answer  to  this  question  would 
naturally  invite  a  further  inquiry 
rather  than  to  have  the  effect  to 
satisfy  and  remove  any  suspicion  or 
doubt.  The  uncontradicted  testi- 
mony shows  that  the  conveyance  of 
this  Oklahoma  City  property,  under 
an  agreement  of  all  parties,  was 
placed  with  Mr.  McNeal,  with  the 
other  conveyances,  and  was  not  to 
be  delivered  until  all  the  conditions 
had  been  complied  with  and  at  the 
time  the  other  conveyances  were  to 
be  delivered.  This,  in  itself,  would 
suggest  that  it  was  so  intimately 
linked  with  the  conveyance  of  the 
minors'  land  and  formed  a  part  of 
the  same  transac-  ,fotic«-. 
tion,  to  be  delivered  knowledge  ot 
only  when  the  •**^'"'^- 
transaction  was  fully  completed, — 
would  not  only  suggest,  but  would 
require,  a  further  investigation  to 
ascertain  the  true  facts.  Overall  v. 
Taylor,  99  Ala.  12, 11  So.  738;  Pom. 
Eq.  Jur.  §  601.  Under  the  law  in 
this  jurisdiction  as  construed  by 
this  court  such  in-  _,nteiiiio«  to 
formation  to  an  p«t  ^9on^ 
interested  party  is  *"«»*'»^- 
equivalent  to  knowledge  on  all  facts 
which  could  be  ascertained  from  a 
reasonable  investigation.  Cooper 
V.  Flesner,  24  Okla.  67,  23  L.R.A. 
(N.S.)  1180, 103  Pac.  1016,  20  Ann. 
Cas.  29 ;  Nute  v.  Nute,  41  N.  H.  60 ; 
Schnavely  v.  Bishop,  8  Kan.  App. 
301,  55  Pac.  667 ;  Goree  v.  Goree,  22 
Tex.  Civ.  App.  470,  54  S.  W.  1036  ; 
Fischer  v.  Lee,  98  Va.  169.  35  S.  E. 
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441 ;  Manasses  v.  Dent,  89  Ala.  565, 

8  So.  108. 

It  is  contended,  however,  that 
Mr.  McNeal  was  not  the  attorney 
for  the  defendant  Jennie  C.  Estus, 
and  she  must  be  held  to  be  an  inno- 
cent purchaser.  To  this  contention 
we  are  unable  to  give  our  consent. 
We  are  of  the  opinion  that  the  more 
reasonable  rule  would  be  that  where 
a  purchaser,  under  such  circum- 
stances as  here,  elects  to  rely  upon 
the  investigation  and  the  opinion  of 
the  attorney  for  the  loan  company, 
who  examined  the  title  for  the  pur- 
pose of  making  a 
.-examinRtioB  Joan  to  the  pur- 
^'*"'*-  chaser,  for    all  in- 

tents  and  purposes  he  should  be  held 
to  be  the  attorney  for  such  pur- 
chaser, and  charged  with  knowledge 
of  all  matters,  facts,  and  circum- 
stances entering  into  or  connected 
with  the  negotiation  tending  to  af- 
fect the  title  to  such  property. 
There  was  nothing  hiconsistent  in 
Mr.  McNeal,  as  attorney  for  the 
loan  companies,  to  also  represent 
the  purchaser  and  the  borrower; 
and,  if  she  was  willing  to  intrust  to 
him  the  duty  of  passing  upon  the 
titlfe  for  her,  based  upon  facts  which 
rf^  acquired  in  passing  upon  the  title 
for  the  loan  company,  he  would  be 
her  attorney  no  less  than  if  he  was 
employed  separately  and  subse- 
quently to.  the  passing  on  the  title 
for  the  loan  companies.  Gardner  v. 
Early,  72  Iowa,  518,  34  N.  W.  311 ; 
Griffin  v.  Franklin,  224  Mo.  667, 123 
S.  W.  1092;  Baldwin  v.  Root,  — 
Tex.  Civ.  App.  — ,  38  S.  W.  630. 

But  counsel  contend  she  paid  no 
fee  for  this  service,  and  therefore 
she  would  not  be  bound  by  his 
knowledge  of  the  facts  affecting  the 
title.    It  is  not  a  prerequisite  that  a 

Attorne  and  ^®®  should  be  paid 
ciien't-^ecessity  before  the  relation 
of  fee.  ^f     attorney     and 

client  may  exist.  Packard  v.  Delf  el, 

9  Wash.  562,  38  Pac.  208. 

We  are  constrained  to  hold  that 
the  judgment  and  findings  of  the 
trial  court  are  contrary  not  only  to 


the  preponderance  of  the  testimony, 

but  to   the  weight  Evidence- 
thereof,  and  that  in  ind»ment 
rendering  a  gener-  *"*'*^  *•• 
al  judgment  for  the  defendants,  pre- 
judicial error  was  committed.    The 
plaintiffs  admit  that  they  are  not 
entitled   to   retain  the   $15,000  se- 
cured by  the  loan   on  the  land  in 
question,  and  at  the  same  time  se^ 
cure  a  decree  of  court  canceling  the 
instruments  sought  to  be  canceled 
by  this  proceeding. 

Owing  to  the  conclusion  reached, 
holding  the  conveyances  void  on  ac- 
count of  tile  fraud  practised,  it  is 
unnecessary  to  determine  whether 
this  is  a  direct  or  collateral  attack 
upon  the  judgment  appealed  from. 
Sockey  v.  Winstock,  43  Okla.  758, 
144  Pac.  372;  Wimberly  v.  Win- 
stock,  46  Okla.  645,  149  Pac.  238. 

It  IS  not  charged,  and  neither  do 
the  facts  show,  that  the  defendant 
the  Prudential  Insurance  Company 
actively  participated  in  any  of  the 
fraud  affecting  the  title  to  the  land 
in  question,  but  we  only  hold  that  it 
had  such  knowledge  or  notice  suf- 
ficient to  put  it  upon  inquiry,  that, 
if  reasonable  diligence  had  been 
used,  it  could  and  would  have  ac- 
quired full  knowledge  of  the  fraud 
of  the  other  defendants  sufficient  to 
prevent  it  from  being  an  innocent 
encumbrancer.  The  judgment  of 
the  trial  court  will  be  reversed,  with 
directions  to  enter  a  decree  cancel- 
ing each  and  all  of  the  conveyances 
sought  to  be  canceled  by  this  pro- 
ceeding, and  restoring  the  title  to 
the  lands  involved  unencumbered  to 
the  minor  plaintiffs,  conditioned 
upon  the  payment  by  the  guardian 
of  the  sum  of  $15,000  to  the  court 
clerk,  with  further  directions  to  the 
court  to  ascertain  the  actual  and 
necessary  cost  and  expense  to  the 
minors  in  the  prosecution  of  this 
suit,  including  a  reasonable  at- 
torney fee,  which  shall  be  deducted 
from  the  amount  of  $15,000  so  de- 
posited, and  the  balance  of  said 
amount  shall  be  paid  to  the  defend- 
ant the  Prudential  Insurance  Com- 
pany of  America* 


V«ndor  and 

bona  flde  par- 
eliaser— nlbtlee. 


PYEATT 

(--  Okla.  — , 

It  is  hereby  recommended  that 
such  decree  be  entered. 

Per  Curiam: 

Adopted  in  whole. 

A  petition  for  rehearing  having 
been  granted,  the  following  Per 
Curiam'  response  was  handed  down 
on  March  18,  1919 : 

After  a  careful  examination  of 
the  record  upon  rehearing,  the  court 
is  convinced  that  the  opinion  pre- 
pared by  Mr.  Commissioner  Linn  is 
in  the  main  correct,  and  that,  with 
the  slight  modification  hereinafter 
pointed  out,  it  should  be  approved. 
We  are  of  the  opinion  that  Mrs. 
Estus  was  not  only  bound  by  the 
notice  and  knowledge  acquired  by 
McNeal,  but,  like  McNeal,  she  came 

into  possession  of 
facts  sufficient  to 
put  a  prudent  per- 
son upon  inquiry. 
She  knew  the  transaction  involved 
the  transfer  of  the  allotted  lands  of 
Indian  minors,  and  that  a  sale  by 
the  guardian  must  be  for  cash.  She 
also  knew  that  the  delivery  of  the 
guardian's  deed  to  McDonald  was 
in  some  way  dependent  upon  the 
consummation  of  the  deal  between 
herself  and  McDonald,  and  she 
knew,  or  could  have  known  by  slight 
inquiry,  that  the  land  she  conveyed 
to  McDonald  in  exchange  for  the 
minors'  lands  was  to  be  immediate- 
ly transferred  to  Cash,  the  guardi- 
an, either  for  his  own  benefit  or  for 
the  benefit .  of  his  wards,  and  that 
the  money  she  borrowed  from  the 
Prudential  Company  was  to  be  used 
in  payment  of  a  portion  of  the  pur- 
chase price  bid  for  the  minors' 
lands,  at  the  guardian's  sale.  In- 
deed the  whole  transaction  between 
McDonald  and  his  associates,  and 
Cash,  which  was  largely  enacted  in 
the  presence  and  hearing  of  McNeal 
and  Mrs.  Estus,  bore  so  many  of  the 
familiar  earmarks  of  a  conspiracy 
to  defraud  these  Indian  minors  of 
their  estates,  that  it  seems  incred- 
ible to  us  that  neither  of  them  made 
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any  greater  effort  to  ascertain  the 
true  condition  of  affairs  than  is  dis- 
closed by  this  record. 

We  note  the  motion  of  the  pre- 
vailing parties  to  modify  the  opin- 
ion of  the  learned  commissioner  by 
striking  therefrom  the  condition 
that  plaintiff  in  error  shall  pay  the 
clerk  of  the  court  the  sum  of  $15,- 
000,  and  substituting  therefor  a 
condition  that  plaintiff  in  error  shall 
pay  into  court  such  portion  of  said 
sum  as  may  remain  undisposed  of. 
As  this  portion  of  the  decree  was 
entered  in  pursuance  of  admissions 
made  by  counsel  for  the  movant, 
both  in  open  court  and  in  their 
briefs,  that  such  a  condition  would 
be  equitable  in  case  they  prevailed, 
and  as  we  believe  it  is  an  equitable 
condition  of  recovery,  we  decline  to 
make  the  modification  prayed  for. 

Objection  is  also  made  in  the  pe- 
tition for  rehearing  to  that  part  of 
Commissioner  Linn's  opinion  which 
directs  the  trial  court  to  award  the 
plaintiff  in  error  a  reasonable  at- 
torney's fee,  to  be  deducted  from 
the  "$15,000  so  deposited."  As  the 
question  whether  the  plaintiffs  in 
error  would  be  entitled  to  recover 
attorney  fees,  in  case  they  prevailed, 
has  not  been  passed  upon  by  the 
trial  court,  we  will  not  pass  upoil  it 
now,  but  will  leave  it  open  for  orig- 
inal consideration  below,  if  either 
party  desires  to  raise  it.  To  this  ex- 
tent the  opinion  is  modified. 

For  the  reasons  stated  the  opin- 
ion of  Mr.  Commissioner  Linn,  as 
hereby  supplemented  and  modified, 
is  adopted  and  approved  as  the 
opinion  of  the  court. 

All  the  Justices  concur. 

NOTE. 

The  general  question  of  the  imputa- 
tion of  the  knowledge  of  an  attorney 
to  his  client  which  is  considered  in 
the  reported  case  (Pybatt  v.  Estus, 
ante,  1570)  is  discussed  in  the  note 
post,  1592. 


1580 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.LJt. 


A.  E.  HESS  (C.  F.  HARDER  and  S.  C.  HOLMES,  Appts.) 

V. 

E.  S.  CONWAY  et  al. 

Kansas  Supreme  Court -^  July  7,  1914, 

(92  Kan.  787,  142  Pac.  258.) 

r 

Notice  —  knowledge  of  attorney  —  judidal  sale. 

1.  Knowledge  by  an  attorney  for  the  holder  of  a  certificate  of  purchase 
of  land  sold  at  a  judicial  sale,  of  a  contract  which  he  had  negotiated  be* 
tween  the  purchaser  and  the  landowner,  relating  to  redemption,  and  of 
the  payment  of  money  which  came  into  his  hands,  by  way  of  redemption 
according  to  the  contract,  will  be  imputed  to  an  assignee  of  the  certificate, 
who  soon  afterward  employed  the  same  attorney  to  represent  his  interests, 
when  the  knowledge  was  present  in  the  mmd  of  the  attorney  throughout 
his  second  employment. 

[See  note  on  this  question  beginning  on  page  1592.] 

—  knowledge  of  agent  —  pajrment  of 
*  money. 

2.  Knowledge  that  the  attorney  had 
obtained  possession  of  the  redemption 
money  paid  under  the  contract,  impart- 
ed to  an  agent  of  the  assignee  who  had 
active  charge  of  his  principal's  interests 
as  a  holder  of  the  certificate,  will  be  im- 
puted to  the  principal. 

[See  21  R.  C.  L.  888.] 

Estoppel  —  to  deny  redemption  —  per- 
mitting payment. 
8.  With  knowledge  of  the  contract 

and  of  the  possession  by  his  attorney 

of  the  money  paid  for  redemption,  the 

assignee   of  the  certificate  acquiesced 

and  permitted  the  landowner  to  com- 
plete redemption  by  paying  to  the  clerk 

of  the  district  court  the  remainder  of 

the  sum   necessary   for  that  purpose. 

Held,  after  the  period  of  redemption 

expired,  the  holder  of  the  certificate 

was  estopped  to  deny  that  redemption 

had  been  effected. 

Attorney  —  compelling  pa3nnient  into 
court. 

4.  A  portion  of  the  redemption  money 
obtained  by  the  attorney  not  having 
been  paid  to  the  holder  of  the  certifi- 
cate, it  belonged  in  the  custody  of  the 
clerk  of  the  district  court,  and  the  court 
had  summary  jurisdiction  to  compel 
the  attorney  to  restore  to  the  treasury 
of  the  court  the  money  which  he  had 
diverted. 

[See  2  R.  C.  L.  1026.] 

—  disciplinary  power. 

5.  The  facts  were  developed  on  the 

Headnotes  by  BURCH,  J. 


hearing  of  a  motion  filed  by  the  attor- 
ney on  behalf  of  the  certificate  holder 
to  require  the  sheriff  to  execute  a  deed. 
The  only  substantial  issues  were  those 
involving  the  professional  conduct  of 
the  attorney,  who  was  a  witness,  and 
who  conducted  the  proceedings  as  an 
attorney.  Held,  the  court  was  author- 
ized to  exercise  its  disciplinary  power 
over  the  attorney  as  one  of  the  results 
of  the  investigation. 
[See  2  R.  C.  L.  1026.] 

On  Petition  for  Rehearing. 

Courts  —  Jnrisdicticm  —  power  of  leg- 
islature. 

6.  The  case  of  Re  Bumette,  73  Kan. 
609,  86  Pac.  575,  so  far  as  it  points 
out  the  distinction  between  original 
and  ai^ellate  jurisdiction  and  the  lack 
of  power  on  the  part  of  the  legislature 
to  confer  original  jurisdiction  on  this 
court,  followed. 

Appeal  —  trial  of  facts  —  constitu- 
tionality. 

7.  Section  680  of  the  Civil  Code 
rCen.  Stat.  1909,  §  6175)  providing 
that  in  all  cases  except  those  triable  by 
jury,  as  a  matter  of  right,  this  court 
may,  on  appeal,  receive  further  testi- 
mony and  adopt  such  procedure  as  may 
be  necessary  or  expedient  for  a  full  and 
final  hearing  and  determination  of  the 
cause,  would  be  unconstitutional,  if  con- 
strued to  authorize  a  prolongation  or 
renewal  of  the  trial  of  Issttes  of  fact 
in  this  court  on  appeal. 

[See  7  R.  C,  L.  1073.] 


HESS  V. 

(92  Kan.  787, 

Statnte  —  construction  —  anthorizlng 
appellate  court  to  try  facts. 

8.  To  save  the  section  from  uncon- 
stitutionality^  it  must  be  interpreted 
merely  as  providing  this  court  with 
adequate  means  for  exercising  its  true 
appellate  jurisdiction.  The  nature  of 
the  court's  function  is  not  changed,  and 
the  scope  of  its  original  jurisdiction  is 
not  enlarged*  bat  the  exercise  of  its  ap- 
pellate jurisdiction  is  facilitated  by 
giving  it  command  of  aids  to  review, 
supplemental  to  the  strict  record  of  the 
cause  and  sufficient  to  meet  the  exir 
gencies  of  any  case. 

Appeal  —  extrinsic  evidence. 

9.  Without  the  aid  of  a  statute  this 
court  may,  in  the  exercise  of  its  appel- 
late jurisdiction,  avail  itself  of  authen- 
tic evidence  outside  the  record  to  pre- 
vent a  miscarriage  of  justice,  to  avoid 
a  useless  circuity  of  proceeding,  to  pro- 
tect its  jurisdiction,  to  protect  itself 
against  imposition  where  the  contro- 
versy has  been  settled,  or,  for  other 
reason,  no  longer,  in  fact,  exists,  and 
perhaps  under  other  peculiar  and 
extra6rdinary  circumstances. 

— power  to  hean 

10.  In  this  case  a  trial  of  the  issues 
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of  fact  occurred  in  the  district  court  in 
August,  1912.  A. rehearing  was  grant- 
ed, and  another  trial  occurred  in  Feb- 
ruary, 1913,  when  the  parties  extended 
their  evidence  to  their  own  satisfac- 
tion. Evidence  which  was  available 
then,  and  which  merely  supplen\pnts  the 
proof  offered  in  the  district  court,,  is 
now  tendered  to  this  court.  Held,  the 
court  is  not  authorized  by  §  580  of  the 
Civil  Code  to  receive  and  consider  the 
evidence,  and  no  occasion  exists  for  de- 
parting from  the  rule  that,  after  the 
district  court,  which  is  created  and 
equipped  for  that  purpose,  has  made  a 
final  determination  of  the  issues  of  fact 
in  a  cause,  original  investigation  of 
such  issues  is  closed. 

Attorney  —  discipline  —  procedure. 

11.  The  form  of  procedure  which  re- 
sults in  an  .exercise  of  the  disciplinary 
power  of  a  court  over  one  of  its  attor- 
neys is  not  material  to  the  validity  of 
the  order,  so  long  as  the  essentials  of 
fair  notice  and  opportunity  to  be  heard 
are  observed,  and  in  this  case  it  is  held 
that  every  requirement  of  due  process 
of  law  was  satisfied. 

[See  2  R.  C.  L.  1028.] 


Appeals  by  the  certificate  hcdder  and  his  attorney  from  rulings  of  the 
District  Court  for  Woodson  County,  rendered  in  an  action  brought  to 
recover  upon  a  promissory  note  and  for  the  foreclosure  of  a  mortgage 
given  to  secure  its  payment,  the  former  appealing  from  a  judgment  deny- 
ing his  motion  to  require  the  sheriff  to  execute  a  deed  of  the  premises, 
and  the  attorney  appealing  from  an  order  requiring  him  to  pay  certain 
money  into  court    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs*    C.   W.   Shinn    and   &    C.     188 ;  Moore  v.  Wade,  8  Kan.  880 ;  Fore- 


Holmes^  for  appellants : 

The  court  erred  in  overruling  appel- 
lant's motion  for  an  order  for  a  deed, 
for  the  reason  that  the  uncontradicted 
evidence  showed  tiiat  the  period  of  re- 
demption had  expired,  and  that  the 
land  had  not  been  redeemed  from  ju- 
dicial  sale 

Stewart  V.  Park  College,  68  Kan.  465, 
75  Pac.  491 ;  Clark  v.  Nichols,  79  Kan. 
612,  100  Pac.  626. 

Jurisdiction  of  the  person  of  a  de- 
fendant is  essential  to  the  validity  of  a 
judgment  against  him. 

Hargis  v.  Morse,  7  Kan.  415. 

There  cannot  be  a  valid  personal 
judgment  without  notice.  To  sustain 
such  a  judgment  there  must  be  due 
service  of  legal  process. 

Kansas  P.  B.  Co.  v.  Streeter,  8  Kan. 


man  v.  Carter,  9  Kan.  674;  Henson  v. 
Wolcott,  19  Kan.  207;  McNeill  v.  Edie, 
24  Kan.  110;  Reynolds  v.  Fleming,  80 
Kan.  106,  46  Am.  Rep.  86,  1  Pac.  61; 
Crapster  v.  Taylor,  74  Kan.  774,  87 
Pac.  1138. 

A  judgment  of  a  court,  even  upon  a 
subject  of  litigation  within  its  juris- 
diction, but  not  brought  before  it  by 
any  statement  or  claim  of  the  parties, 
is  null  and  void. 

Gille  V.  Emmons,  68  Kan.  118,  62 
Am.  St.  Rep.  609,  48  Pac.  569;  Whit- 
more  V.  Stewart,  61  Kan.  254,  59  Pac. 
261 ;  Shurtleflf  v.  Chase  County,  63  Kan. 
645,  66  Pac.  654 ;  Shaffer  v.  Austin,  68 
Kan.  234,  74  Pac.  1118;  Bowman  v. 
Hazen,  69  Kan.  682,  77  Pac.  589 ;  Wood 
V.  Nicholson,  48  Kan.  461,  23  Pac.  587. 
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Messrs.  Ferry,  Doran,  ft  Dean  also 
for  appellants. 

Messrs.  Lamb  ft  Hogueland  for  ap- 
pellees. 

Burchy  J.,  delivered  the  opinion  of 
the  court: 

.The*  action  was  commenced 
originally  by  Hess  to  foreclose  a 
real  estate  mortgage  given  by  Con- 
way. Judgment  was  rendered  for 
the  plaintiff,  and  the  property  was 
sold.  After  the  period  of  redemp- 
tion expired,  Harder,  as  the  holder 
of  the  certificate  of  purchase,  pre- 
sented it  to  the  sheriff  and  demand- 
ed a  deed.  On  the  refusal  of  the 
sheriff  to  comply  with  the  demand 
Harder  filed  a  motion  to  require  him 
to  do  so.  The  motion  was  resisted 
by  Conway,  who  claimed  that  he  had 
redeemed.  Judgment  was  rendered 
in  his  favor,  and  Harder  appeals. 

There  are  some  serious  disputes 
in  the  briefs  concerning  the  true 
facts  in  the  case.  It  would  serve 
no  beneficial  purpose  to  print  the 
evidence  and  to  discuss  it  at  length, 
as  would  be  necessary  if  it  were  dis- 
cussed at  all.  There  are  some  un- 
fortunate conflicts  of  testimony  to 
be  resolved,  and  some  inferences  are 
to  be  derived  from  pregnant  facts 
and  circumstances,  and  from  fail- 
ure to  frankly  clear  up  some  mat- 
ters left  in  doubt.  Consequently,  the 
facts  upon  which  the  questions  of 
law  arise  will  be  stated  as  the  court 
evidently,  found  them  to  be  by  its 
general  finding  in  favor  of  Conway, 
in  which  finding  this  court  is  con- 
strained to  concur. 

The  judgment  of  foreclosure  was 
rendered  on  November  16, 1910,  and 
included  a  person&l  judgment 
against  Conway  for  $2,612.  On  De- 
cember 14,  1910,  an  order  for  the 
sale  of  the  property  was  issued.  On 
December  30, 1910,  a  building  form- 
ing a  part  of  the  mortgaged  prem- 
ises was  destroyed  by  fire.  On  Jan- 
uary 19,  1911,  the  sheriff's  sale  oc- 
curred, which  was  confirmed  on 
February  6,  1911.  The  sale  was 
made  to  the  plaintiff  Hess,  and  the 
certificate  of  purchase  was  issued  to 
him,  but  it  was  immediately  as- 
signed to  Harder  in  consideration 


of  the  payment  of  the  sale  price, 
from  which  the  costs  were  deducted. 
The  assignment  of  the  certificate  to 
Harder  was  prepared  by  S.  C. 
Holmes,  the  attorney  for  the  plain- 
tiff, who  thereafter  had  professional 
charge  of  Harder's  interests  as  oc- 
casion required.  Harder's  son,  F. 
H.  Harder,  was  present  when  the 
certificate  of  sale  was  assigned. 

The  building  which  burned  was 
insured,  and  on  January  9,  1911, 
Hess  filed  a  motion  asking  that  Con- 
way be  required  to  bring  into  court 
the  policies  of  insurance  and  any 
moneys  received  thereon.  It  was 
doubtful  whether  or  not  the  insur- 
ance was  legally  collectable,  and  W. 
E.  Hogueland,  attorney  for  Conway, 
agreed  with  Holmes,  as  attorney  for 
Hess,  to  effect  a  settlement  with  the 
insurance  company  and  to  apply 
the  proceeds  to  the  redemption  of 
the  property.  Thereupon  the  motion 
which  had  been  filed  was  abandoned. 
This  arrangement  was  made  three 
days  before  the  sale  was  to  take 
place.  On  February  24,  1911, 
Hogueland  paid  to  the  clerk  of  the 
district  court  insurance  money  which 
he  had  collected,  in  the  sum  of  $500, 
and  applied  it  to  the  redemption  of 
the  property,  taking  the  clerk's  re- 
ceipt accordingly.  On  the  next  day 
Holmes  drew  this  money  from  the 
clerk.  On  March  31,  1911,  Hogue- 
land received  a  draft  for  insurance 
money  payable  to  the  order  of  Con- 
way, Hess,  and  Holmes.  After  Con- 
way had  indorsed  the  draft  Hogue- 
land turned  it  over  to  Holmes,  who 
received  the  money  upon  it.  On 
July  15,  1912,  Conway  paid  to  the 
clerk,  of  the  district  court  the  re- 
mainder of  the  sum  necessary  to  ef- 
fect redemption. 

The  testimony  of  Hess  was  taken 
by  interrogations  propounded  to 
him  and  answered  under  oathon  No- 
vember 22,  1912.  In  answer  to  one 
of  the  questions  Hess  stated  that 
since  February  24,  1911,  Holmes 
had  not  sent  him  any  money  on  the 
Conway  judgment.  Following  this 
interrogatory  was  another,  asking 
him  to  state  when  and  how  much 
money  he  had  received  from  Holmes 


HESS  V. 

(92  Kan.  787, 

on  the  Conway  judgment^  if  any  had 
been  received,  but  the  second  inter- 
rogatory was  unanswered.  Some 
months  later  Hess  made  an  affidavit 
that  he  received  from  Holmes  per- 
sonal checks  for  the  proceeds  of  the 
insurance  money,  which  he  cashed, 
but  he  did  not  modify  his  earlier 
testimony.  The  insurance  money 
was  more  than  sufficient  to  satisfy 
the  excess  judgrment  against  Con- 
way, if  so  applied,  but  the  judgment 
has  never  been  released. 

The  certificate  of  purchase  in- 
cluded a  hotel  building  at  Durand, 
which  needed  insurance,  and  on 
June  1,  1911,  Holmes  presented  to 
the  court  an  application  for  tiie  ap- 
pointment of  a  receiver  in  order 
that  insurance  might  be  effected. 
The  application  was  mftde  in  the 
name  of  C.  F.  Hatder's  son,  F.  H. 
Harder,  and  was  supported  by  an 
affidavit  of  F.  H.  Harder  that  he 
owned  the  certificate  of  purchase. 
On  October  23,  1911,  Hohnes  again 
presented  a  motion  in  the  case,  sup- 
ported by  his  own  affidavit  that  F. 
H.  Harder  was  the  owner  of  the 
certificate  of  purchase.  This  af- 
fidavit stated  that  F.  H.  Harder 
had  advanced  the  sum  of  $26.80  to 
insure  the  property,  and  the  pur- 
pose of  the  motion  was  to  secure 
the  appointment  of  a  receiver  to 
collect  rents  to  pay  this  sum  and  to 
make  some  repairs.  C.  F.  Harder 
was  in  fact  the  owner  of  the  certifi- 
cate of  purchase  at  all  times  subse- 
quent to  its  assignment  to  him,  and 
F.  H.  Harder  and  Holmes  were  act- 
ing for  him  in  the  various  matters 
referred  to. 

While  F.  H.  Harder  was  acting 
for  his  father,  Conway  had  a  con- 
versation with  him,  in  which  he  was 
told  that  Conway  had  paid  $1,075 
to  his  father's  attorney,  Holmes,  for 
the  purpose  of  redeeming  the  prop- 
erty. Before  the  final  payment  by 
way  of  redemption  was  made,  Con- 
way had  a  conversation  with  Holmes, 
in  which  Conway  inquired  the 
amount  necessary  to  redeem  after 
deducting  the  sums  already  paid. 
Holmes  replied  that  he  did  not  have 
all  the  dates  of  payment,  but  that 


CONWAY.  1583 

UB  Pao,  tSS.) 

the  clerk  of  the  court  had  them,  and 
that  the  clerk  wo^ld  furnish  the 
figures.  Holmes  had  possession  of 
the  insurance  policy  which  had  been 
procured  on  the  Durand  hotel.  Aft- 
er the  last  payment  by  way  of  re- 
deihption  had  been  made,  Holmes, 
without  objection,  delivered  the 
policy  to  Conway  upon  Conway's 
paying  for  it.'  The  period  of  re- 
demption expired  on  July  19,  1912. 
On  August  12th  Holmes  as  Harder's 
attorney  filed  the  motion  which  is 
the  basis  of  the  present  controversy. 

There  were  two  full  hearings  on 
the  motion  to  require  the  sheriff  to 
make  a  deed,  one  in  August,  1912, 
and  the  other  in  February,  1913. 
C.  F.  Harder  filed  an  affidavit  in  the 
cause,  but  he  gave  no  testimony  in 
denial  of  Conway's  contention  that 
Holmes  had  been  his  attorney  from 
the  inception  of  his  interest,  or  that 
he  was  ignorant  of  the  payment  of 
the  insurance  money  to  Holmes,  un- 
der the  agreement  that  it  would  be 
applied  to  the  redemption  of  the 
property.  The  clerk  of  the  court 
made  the  following  certificate,  which 
was  read  in  evidence:  "I  hereby 
certify  that  beginning  with  the  No- 
vember term,  1902,  of  this  court  the 
name  of  C.  F.  Harder  appears  on 
the  trial  dockets  of  this  court  as  a 
litigant  forty-two  (42)  times,  and 
.  at  each  of  said  times  S.  C.  Holmes 
has  appeared  as  his  attorney.  I 
also  certify  that  at  each  of  said 
terms  of  court  during  the  ten  years 
from  November,  1902,  to  and  in- 
cluding November,  1912,  except  No- 
vember, 1910,  March,  June,  and  No- 
vember, 1911,  and  March,  1912,  the 
name  of  C.  F.  Harder  appears  as  liti- 
gant on  the  docket  of  this  court  and 
&  C.  Holmes  appears  as  his  at- 
torney." 

The  property  involved  is  estimat- 
ed to  be  wortii  $3,500.  If  redemp- 
tion did  not  occur.  Harder  would  be 
the  beneficiary  of  a  good  bargain, 
and  the  excess  judgment  in  favor  of 
Hess  above  the  sale  price  would  be 
satisfied. 

Section  488  of  the  Civil  Code  reads 
as  follows:  "The  mode  of  redemp- 
tion as  herein  provided  is  by  paying 


1584 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


the  money  into  the  office  of  the  clerk 
of  the  district  court  for  the  use  of 
the  persons  thereunto  entitled.  The 
person  so  redeeming,  if  not  the  de- 
fendant owner  in  execution  or  order 
of  sale,  must  also  file  his  affidavit  or 
that  of  his  agent,  or  attorney,  stat- 
ing as  nearly  as  practicable  the 
amount  still  unpaid  due  on  his  claim. 
The  clerk  shall  give  him  a  receipt 
for  the  money,  stating  the  purpose 
for  which  it  is  paid.  He  must  also 
enter  the  same  upon  a  book  kept  for 
that  purpose,  with  a  minute  of 
such  redemption;  the  amount  paid, 
and  the  amount  of  the  lien  of  the 
last  redemption  or  as  sworn  to  by 
him.''    Gen.  Stat.  1909,  §  6083. 

Harder  argues  that  nothing  less 
than  actual  payment  to  the  clerk  of 
the  district  court  will  effect  redemp- 
tion, and  cites  the  case  of  Stewart  v. 
Park  College,  68  Kan.  465,  467,  75 
Pac.  491,  in  which  it  was  said :  •'The 
right  to  redeem  and  the  mode  of 
redemption  of  real  estate,  after  sale 
by  the  sheriff  upon  execution,  spe- 
cial or  general,  or  order  of  sale,  are 
fixed  by  statute." 

The  judgment  in  the  case  cited 
was  entered  in  Wyandotte  county. 
The  facts  upon  which  equitable  re- 
demption was  claimed  were  the  fol- 
lowing: "In  his  petition  plaintiff 
f urttier  averred  that  frequently,  be- 
fore  the  expiration  of  the  eighteen 
months  from  the  date  of  sale,  he 
went  to  the  place  of  business  of  the 
board  of  trustees,  in  Missouri,  with 
a  certified  check  for  the  full  amount 
of  the  judgment  and  interest  there- 
on, with  a  view  and  for  the  purpose 
of  redeeming  the  premises  from  the 
foreclosure  sale;  that  before  each 
effort  made  by  him  to  redeem  he 
notified  the  board  of  trustees  of  the 
fact  that  he  would  call  and  make 
such  redemption,  and  that  upon 
each  occasion  they  failed  to  be  pres- 
ent."   68  Kan.  466. 

The  court  said  that  Stewart  not 
only  did  not  COTiply  with  the  stat- 
ute, but  made  no  effort  to  do  so. 

The  statute  very  properly  pro- 
vides for  redemption  by  payment  to 
the  clerk  of  the  court,  who  acts  as 
an  officer  of  the  law,  and  hot  as  the 


agent  of  any  party  in  interest.  But 
interested  parties  may  bind  them- 
selves by  contracts  departing  from 
the  statute  as  to  time,  terms,  and 
mode  of  redemption,  and  they  may 
otherwise  place  thanselves  in  such 
situations  that  a  strict  application 
of  the  letter  of  the  statute  would  ac- 
complish a  fraud  in  favor  of  the  per- 
son demanding  it.  If,  in  the  case  of 
Stewart  v.  Park  College,  Stewart 
had  found  the  members  of  the  board 
of  trustees  at  their  office,  and  th^ 
had  accepted  his  certified  check  for 
the  full  amount  of  the  judgment  and 
interest,  .  they  would  have  been 
estopped  to  dispute  the  fact  that  re- 
demption had  been  made.  In  all 
cases  of  the  character  indicated, 
the  court  will  deal  with  the  question 
of  redemption  as  the  law  and  as 
equity  and  good  conscience  may  re- 
quire. 

On  the  eve  of  the  sherifTs  sale, 
Holmes  and  Hogueland,  as  attorneys 
for  their  respective  clients,  agreed 
that  the  insurance  money  should 
be  applied  to  the  redemption  of  the 
land.  Hess  purehased  at  the  sher- 
iff's sale  subject  to  this  condition, 
and  when  he  assigned  the  certificate 
of  purehase  he  and  Holmes  knew 
that  the  insurance  money  would  go 
to  redeem  the  land,  and  not  to  sat- 
isfy the  excess  judgment.  This  is 
the  turning  point  in  the  case.  Mr. 
Holmes  claims  he  understood  the 
agreement  with  Mr.  Hogueland  dif- 
ferently. After  carefully  consid- 
ering all  the  strong  arguments  for 
this  view,  this  court,  as  already 
stated,. feels  that  the  trial  court  was 
best  able  to  determine  the  matter. 
The  result  is  that  Holmes  could 
draw  the  first  payment  of  insur- 
ance money  from  the  clerk  of  the 
court,  who  had  recdved  and  receipt- 
ed for  it  for  redemption  purposes, 
for  the  benefit  of  no  one  but  the 
holder  of  the  certificate  of  purchase, 
who  at  that  time  was  Harder;  and 
Holmes  received  the  proceeds  of  the 
draft  for  the  second  instalment  of 
insurance  money  for  the  ben^t  of 
Harder.  Soon  afterwards  Holmes 
is  found  in  court,  engaged  in  the 
protection  of  Harder's  interests  as 
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a  holder  of  fhe  certificate  of  pur- 
chase. Holmes  had  complete  knowl- 
edge of  aU  the  facts  reliating  to  tile 
insurance  money.  Harder's  son  and 
agent,  F.  H.  Harder,  was  informed 
that  Holmes  had  received  $1,075  to 
apply  in  redemption  of  the  prem- 
ises, and  Harder  himself  is  noncom- 
mittal on  the  subject  of  his  knowl- 
edge. The  general  finding  doubtless 
includes  a  finding  that  Harder  him- 
self had  knowledge  of  the  facts  re- 
lating to  the  insurance  money.  If 
not,  the  actual  knowledge  of  his  at- 
torney win  be  imputed  to  him.  It 
was  the  duty  of  the  attorney  to  com- 
municate his  knowledge  to  his  prin- 
cipal, tlie  •  presumption  is  that  he 
did  so,  and  the  principal  is  not  al- 
lowed to  dispute  the  presumption. 
2  R.  C.  L.  962.  Let  it  be  conceded 
that,  in  making  the  transfer  of  the 
certificate  from  Hess  to  Harder, 
Holmes  acted  as  attoi?ney  for  Hess. 
When  he  was  employed  by  Harder 
to  protect  Harder's  interest  in  the 
land  as  a  holder  of  the  certificate  of 
purchase,  in  the  very  manner  of  in- 
surance, it  could  not 
know^edve  of  have  cscapod  his 
SldlS'iy^kie.        memory  that  he  had 

received  $1,075  of 
insurance  money  to  apply  on  the  re- 
demption of  that  certificate. 

"Notice  to  an  agent  or  attorney  is 
notice  to  his  principal  or  client  in 
regard  to  the  matter  in  which  he  is 
engaged;  and,  where  a  purchaser 
employs  the  same  attorney  as  the 
vendor,  he  will  be  affected  with 
notice  of  whatever  such  attorney  ac- 
quired notice  of,  in  his  capacity  of 
attorney  for  either  vendor  or  pur- 
chaser, in  the  transaction  in  which 
he  was  so  employed.  Notice  to  the 
attorney  which  will  bind  the  client 
must  be  notice  in  the  particular 
transaction  in  which  the  client  has 
employed  him.  So,  where  one  of  two 
matters  transacted  by  the  same  at- 
torney, though  the  former  was  for 
another  client,  follows  so  soon  after 
the  other  that  it  clearly  appears  that 
the  earlier  transaction  cannot  have 
been  out  of  the  mind  of  the  attorney 
when  engaged  in  the  latter,  there  is 
no  ground  for  restricting  the  notice 

4,  A.L.R.— 100. 
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to  the  client  to  the  second  transac- 
tion, but  he  will  be  affected  with 
notice  of  both.''  Melms  v.  Pabst 
Brewing  Ca  98  Wis.  158,  166,  57 
Am.  St.  Rep.  899,  66  N.  W.  522. 

If  Harder  himself  did  not  know 
the  facts  relating  to  the  insurance 
money,  the  actual  knowledge  of  his 
son,  F.  H.  Harder, 
acquired    while    in  a?ll7ntl'^ 
active  charge  of  his  L'iX.'S^'**  **' 

.    .  ,    .     ^,       -       J    money. 

interest  m  the  land 
as  a  holder  of  the  certificate  of  pur- 
chase, will  he  imputed  to  him  under 
well-settled  principles  of  law. 

With  knowledge  of  the  facts. 
Harder  acquiesced  in  the  application 
which  had  been  made  of  the  insur- 
ance money,  and  suffered  Conway  to 
redeem  on  that  basis.  If  Harder  de- 
sired to  repudiate  the  application  of 
the  insurance  money  which  had  been 
agreed  on  and  which  Conway  under- 
stood had  been  made,  he  should  have 
done  so  when  reminded  that  his  at- 
torney held  for  him  $1,075,  which 
Conway  had  paid  by  way  of  re- 
demption. After  that  he  could 
not  remain  silent, 
and  thereby  induce  S?iy''?ed7«p. 
Conway  to  complete  tf^^irnj"*"**** 
redemption  by  pay-  ^■^— *' 

ing  only  the  balance  above  the  in- 
surance money ;  and  then,  after  the 
period  for  redemption  had  expired, 
deny  that  redemption  had  been  ac- 
complished. 

The  court  of  its  own  motion 
ordered  Holmes  to  deposit  in  the  of- 
fice of  the  clerk  of  the  district  court, 
within  thirty  days,  the  sum  of 
$1,075,  with  interest  on  $500  from 
February  25,  1911,  and  interest  on 
$576  from  Mareh  81, 1911,  at  10  per 
cent  per  annum.  The  som  so 
ordered  to  be  deposited,  together 
with  the  sum  of  $783.08  already  on 
deposit  as  redemption  money,  was 
directed  to  be  used  in  the  redemp- 
tion and  cancelation  of  the  certifi- 
cate of  purehase.  The  cause  was 
reserved  for  such  orders  and  de- 
crees as  may  be  necessary  to  carry 
into  effect  the  other  orders  made. 
Holmes  appeals. 

Holmes  insists  that  he  was  not  a 
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party  to  the  action ;  that  he  had  not 
been  served  with  process;  that  no 
pleadings  were  on  file  charging  him 
with  liability  which  he  could  an- 
swer ;  and  that  the  evidence  was  in- 
sufficient to  sustain  the  order.  The 
question  as  to  what  became  of  the 
money  is  interesting,  but  not  ma- 
terial. In  his  affidavit,  which  af- 
forded him  full  liberty  to  express 
himself,  Hess  did  not  say  that  he 
was  mistaken  in  his  former  testi- 
mony, or  that  he  did  not  under- 
stand the  questions  or  the  nature  of 
the  information  sought,  and  did  not 
in  any  way  excuse,  explain,  or  de- 
tract from  the  effect  of  his  deposi- 
tion. Reading  the  affidavit  and  the 
deposition  together,  he  says  he  re- 
ceived the  personal  checks  of  Holmes 
for  the  insurance  money,  less  attor- 
ney's fees,  but  not  on  the  judg- 
ment against  Conway.  Leaving  this 
subject  at  one  side,  on  February  24, 
1911,  Conway,  through  his  attor- 
ney, paid  to  the  clerk  of  the  district 
court  the  sum  of  $500  as  redemp- 
tion money,  and  took  the  clerk's  re- 
ceipt accordingly.  Holmes  could 
rightfully  withdraw  this  money  for 
no  purpose  unless  to  pay  it  to  Hard- 
er. The  draft  for  $575  which  he 
cashed  was  redemption  money  also, 
and,  if  not  paid  to  Harder,  ought  to 
be  in  the  hands  of  the  clerk.  It  is 
conceded  that  Harder  received  none 
of  the  money.  The  order,  there- 
fore, is  a  summary  one,  made  by 

the  court  in  a  pend- 
«omp?JHnv  ing    proceediug    to 

??i5.*"*  *"**        secure  restoration  to 

the  treasury  of  the 
court  of  moneys  arising  from  the 
litigation,  which  the  attorney  has 
diverted.  The  ultimate  destination 
of  the  money  is  not  now  important. 
While  the  deposit,  when  made,  is  to 
inure  to  the  benefit  of  Harder,  the 
order  was  not  made  for  his  express 
benefit,  but  to  protect  the  integrity 
of  the  court  itself  in  the  course  of 
the  administration  of  justice. 

It  does  not  require  the  citation  of 
authorities  to  demonstrate  the  juris- 
diction of  the  court  to  exercise  sum- 


mary disciplinary  power  to  enforoe 
honorable  condud; 
on  the  part  of  its  ^^if  ""•''^ 
own  officers.  Usual- 
ly the  power  is  invoked  to  compel  at- 
torneys to  do  justice  towaid  their 
clients  in  matters  connected  with 
litigation,  but  it  may  be  exercised  to 
compel  the  performance  of  duties  to 
others  than  clients,  and  it  extends 
to  any  matter  in  which  the  attorney 
has  been  employed  because  of  hu 
professional  character.  I^mde  y. 
Lynde,  64  N.  J.  Eq.  736,  58  L.RA 
471,  97  Am.  St.  .Rep.  692,  52  Ati. 
694 ;  Anderson  v.  Bosworth,  15  R.  I. 
443,  2  Am.  St.  Rep.  910,  8  Atl.  339; 
Re  A  Solicitor  [19071  2  K.  B.  539, 
76  L.  J.  K.  B.  N.  S.  931,  97  L.  T.  N. 
S.  212,  23  Times  L.  R.  573,  2  R.  C. 
L.  1026. 

Beyond  this,  however,  the  court 
has  power  to  make  disciplinary 
orders  to  remedy  breaches  of  pro- 
fessional duty,  independent  of  the 
rights  of  clients  and  others. 

''The  principle  ...  is  that 
the  court  has  a  punitive  and  disci- 
plinary jurisdiction  over  solicitors, 
as  being  officers  of  the  court,  which 
is  exercised  not  for  the  purpose  of 
enforcing  legal  rights,  but  for  tiie 
purpose  of  enforcing  honorable  con- 
duct on  the  part  of  the  court's  own 
officers.  That  power  of  the  court  is 
quite  distinct  from  any  legal  rights 
or  remedies  of  the  parties,  and  can- 
not, therefore,  be  affected  by  any- 
thing which  affects  the  strict  legal 
rights  of  the  parties.  ...  So,  if 
a  solicitor  obtains  money  by  process 
of  law  for  his  client,  quite  irrespec- 
tive of  any  legal  liability  which  may 
be  enforced  against  him  by  the 
client,  he  is  bound,  in  performance 
.  of  his  duty  as  a  solicitor,  to  hand  it 
over  to  the  client,  unless  he  has  a 
valid  claim  against  it.  If  he  spends 
it,  or  if,  still  having  it,  he  refuses 
to  hand  it  over,  he  commits  an  of- 
fense as  an  officer  of  the  court, 
which  offense  has  nothing  to  do 
with  any  legal  right  or  remedy  of 
the  client."  Re  Grey  [1892]  2  Q.  B. 
440,  44a. 

In  the  present  case  the  court  was 
acting  in  its  own  behalf  to  secure 
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iStke  return  of  money  belonging  in  its 
o^m  custody. 

By  the  motion  directed  against 
the  sheriff  filed  for  his  client,  Hard- 
er, the  attorney  himself  instituted 
the  investigation  of  his  professional 
conduct.  That  was  the  only  sub- 
stantial issue  in  the  case,  and  he  was 
fully  heard,  both  as  a  witness  and  ai^ 
an  attorney,  in  justification  of  his 
course.  The  evidence  which  justi- 
fies the  denial  of  an  order  against 
the  sheriff  justifies  the  order  against 
him. 

The  judgment  of  the  District 
Court  is  affirmed. 

A  petition  for .  rehearing  having 
been  filed,  Burch»  J.,  on  November 
14, 1914,  handed  down  the  following 
additional  opinion  (93  Kan.  246, 
144  Pac.  205) : 

Petitions  for  a  rehearing  have 
been  filed  by  Harder  and  by  Holmes. 
In  both  petitions  complaint  is  made 
of  the  refusal  of  this  court  to  dis- 
turb the  findings  of  tHe  district  court 
upon  the  facts.  Not  only  is  the  evi- 
dence offered  in  the  district  court 
reargued,  but  a  mass  of  new  evi- 
dence is  presented  here  for  the  first 
time  in  an  effort  to  show  that  the 
conclusions  of /the  district  court  con- 
cerning the  facts  should  be  disap- 
proved. As  might  be  expected  ;f 
such  a  practice  were  tolerated,  the 
witnesses  for  the  appellants  care- 
fully fill  up  the  gaps  and  strengthen 
the  weak  places  in  the  case  made  by 
their  former  testimony.  Presum- 
ably this  course  is  taken  pursuant  to 
§  580  of  the  Civil  Code  (Gen.  Stat. 
1909,  §  6175),  which  reads  as  fol- 
lows: "In  all  cases  except  those 
triable  by  a  jury,  as  a  matter  of 
constitutional  right,  the  supreme 
court  may  receive  further  testi- 
mony, allow  amendments  of  plead- 
ings or  process,  and  adopt  any  pro- 
cedure not  inconsistent  with  this 
act  which  it  may  deepi  necessary  or 
expedient  for  a  full  and  final  hear- 
ing and  determination  of  the  cause." 

This  court  cannot  consider  the 
new  evidence.  If  it  had  a  thought 
of  doing  so  it  would  be  obliged  to 
grant  the  adverse  party  time  to  pro- 
duce countervailing  evidence,  which 
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might  possibly  include  impeaching 
evidence.  The  appellants  would 
then  likely  desire  to  make  a  showing 
in  rebuttal.  Tlie  result  would  be 
that  the  court  would  have  before  it 
for  determination  a  case  which  the 
district  court  could  not  identify  as 
one  which  it  had  decided,  and  so  this 
court  would  be  plunged  into  an  exer- 
cise of  original,  and  not  of  appellate, 
jurisdiction. 

In  the  case  of  Re  Bumette,  73 
Kan.  609,  85  Pac.  575,  the  distinc- 
tion between  original  and  appellate 
jurisdiction  was  pointed  out,  as  well 
as  the  lack  of  power  on  the  part  of 
the  legislature  to 
confer  original  ju-  snrimai^non^ 
risdiction  on  this  ESI*,' ?i,^ 
court.  The  Consti- 
tution creates  the  court  as  it  cre- 
ates the  legislature,  and  that  instru- 
ment, which  both  the  court  and  the 
legislature  must  respect  and  obey, 
expressly  limited  the  court's  original 
jurisdiction  to  proceedings  in  quo 
warranto,  mandamus,  and  habeas 
corpus,  and  granted  to  the  legisla- 
ture no  power  to  confer  any  but  ap- 
pellate jurisdiction.  Const,  art.  3,  § 
8.  The  exceptional  and  extraordi- 
nary character  of  the  court's  orig- 
inal jurisdiction  becomes  apparent 
when  the  nature  of  the  proceed- 
ings specified  in  the  Constitution 
is  considered.  A  few  years  before 
the  Constitution  of  Kansas  was 
framed,  the  supreme  court  of  Wis- 
consin, discussing  this  subject, 
said:  ^^his  class  of  writs,  it 
would  se^n,  appertain  to,  and 
are  peculiarly  tiie  instruments  of, 
tine  sovereign  power,  acting  through 
its  appropriate  department,  prerog- 
atives of  sovereignty,  represented  in 
England  by  the  King,  and  in  ttiis 
country  by  the  people  in  lAieir' cor- 
porate character,  or,  in  other  words, 
the  state,  and  from  their  very  na- 
ture, from  their  peculiar  character, 
functions,  and  objects,  to  appertain 
to,  and  appropriately  belong  to,  the 
supreme  judicial  tribunal  of  the 
state.  .  .  .  These  writs  differ  es- 
sentially, in  their  character  and  ob- 
jects, from  ordinary  writs  issued  by 
the  courts  in  the  regular  and  usual 
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administration  of  the  law  between 
parties.  They  go  to  accomplish 
peculiar  and  specific  objects,  carry- 
ing with  them  the  special  mandate 
of  the  sovereign  power,  addressed  to 
the  person,  corporation,  or  officer  re- 
quiring them  to  do  or  not  to  do,  to 
proceed  or  to  desist,  to  perform  the 
duty  required  by  law,  or  to  abstain 
from  the  exercise  of  powers  without 
lawful  authority,  etc.  They  bear  no 
resemblance  to  the  usual  processes 
of  courts,  by  which  controversies 
between  private  parties  are  settled 
by  the  judicial  tribunals  of  every 
grade.*'  Atty.  Gen.  v.  Blosson,  1 
Wis.  317,  820. 

A  few  years  after  the  Constitu- 
tion of  Kansas  was  adopted,  the  su- 
preme court  of  Missouri^  discussing 
the  same  subject,  said :  ''It  is  very 
plain  that,  were  it  not  for  the  ex- 
press exceptions  contained  in  the 
Constitution,  this  court  could  exer- 
cise no  original  jurisdiction.  .  .  . 
*This  court  was  designed  to  be  strict- 
ly appellate  in  its  character,  duties, 
and  functions,  with  certain  marked 
and  definite  exceptions.  The  f nun- 
ers  of  the  Constitution  doubtless  saw 
that  contingencies  might  arise  when 
it  would  not  only  be  fit,  but  indis- 
pensably necessary,  that  this  court 
should  interpose  its  process  in  the 
first  instance.  There  may  be  oc- 
casions when  not  only  the  interests 
of  the  citizen,  but  the  safety  and 
welfare  of  the  state,  may  dep^d  up- 
on the  issuance  from  this  tribunal  of 
its  original  remedial  process;  and 
for  such  exigencies  provision  was 
made.  Habeas  corpus,  mandamus, 
quo  warranto,  prohibition,  etc.,  are 
high  prerogative  writs,  emanating 
from  this  court  by  direct  applica- 
tion and  by  the  authority  of  the  sov- 
ereign power  of  the  state.  They,  are 
only  issued  when  applied  for  in  a 
proper  case,  and  are  wholly  variant 
from  that  process  of  summons  or 
notice  by  which  one  party  brings  an 
adverse  party  into  court  to  deter- 
mine a  private  right  or  to  settle  a 
matter  of  ordinary  litigation."  Vail 
V.  Dinning,  44  Mo.  210^  214,  215.  ; 

These,  quotations  are  sufficient  to 
illustrate    the    political    and    legal 


theory  of  constitutions  like  that  of 
Kansas.  Indeed  there  can  be  no  dif- 
ference of  opinion  tiiat  the  true  in- 
tention was  to  create  an  appellate 
court  having  power  to  expound  the 
law,  supervise  the  conduct  of  in- 
ferior tribunals,  and  correct  errors 
in  their  proceedings,  but  with  no 
original  jurisdiction  except  in  the 
extraordinary  matters  referred  to. 
Neither  can  there  be  any  difference 
of  opinion  that  the  legislature  is 
powerless  to  add  to  that  original 
jurisdiction. 

If  the  statute  quoted  were  to  be 
interpreted  as  giving  this  court 
I>ower,  on  appeal,  to  determine  equi- 
ty cases  and  others  not  triable  by 
jury  as  a  matter  of  right,  in  the 
same  way  that  the  district  court  de- 
termines   them,    it  *„„.^,  ^^., 

would    be    UnCOnstl-    of  faet«-eoa- 

tutional.     It  must,  -rt"-**-****^- 
therefore,  be  interpreted  merely  as 
providing  this  court  with  adequate 
means  for  exercising  its  true  appel- 
late jurisdiction.    The  nature  at  the 
court's  function  is  not  changed,  and 
the  scope  of  its  original  jurisdiction 
is  not  enlarged,  but 
the  exercise  of  its  S^^Jt^tio*- 
appellate     jurisdic-  S*!l?fiS^ 

xr  tl    •    ^      -I'x   X    J  i        appellate 

tion  IS  facilitated  by  court  to  try 
giving  it  command  *•**•• 
of  aids  to  review  supplemental  to 
the  strict  record  of  the  cause  and 
sufficient  to  meet  tiie  exigencies  of 
any  case. 

Sonxetimes  the-wurt  is  in  need  of 
extraneous  evidence  respecting  sonoe 
situation  or  fact  to  enable  it  to  d^ 
termine,  not  the  propriety  of  the 
conduct  of  the  district  court,  but  the 
nature  of  the  judgment  to  be  direct- 
ed. Sometimes  a  document,  or  pub- 
lic record,  or  other  item  of  evidence 
of  like  character,  material  to  a  prop- 
er determination  of  the  appeal  and 
substantially  incontestable,  is  called 
for,  or  is  examined  if  produced,  and 
then  is  treated  in  the  same  way  as  an 
admission  of  the  parties  would  be 

.  treated  if  found  in  the  record.  These 
instances  are  illustrative,  and,  no 
doubt,  many  occasions  will  present 

.  themselves  when  it  will  be  import- 
ant for  the  court  to  avail  itself  of 
knowledge  of  some  fact  not  estab- 
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lished  at  the  trial  in  order  that  it 
may  make  just  disposition  of  an  ap- 
peal. 

In  the  case  of  Caldwell  v.  Modem 
Woodmen,  90  Kan.  176,  188  Pac. 
843,  Jatie  Caldwell  recovered  judg- 
ment on  a  beneficiary  certificate  is- 
sued by  the  Modem  Woodmen  of 
America,  insuring  the  life  of  her 
husband,  W.  H.  Caldwell.  The  proof 
of  death  consisted  in  proof  of  ab- 
sence for  a  sufficient  length  of  time 
and  under  such  circumstances  as  to 
raise  a  presumption  of  death.  While 
this  court  still  had  possession  of  the 
case  on  appeal,  the  defendant  in  the 
action  not  only  furnished  evidence 
showing  that  Caldwell  was  still 
alive,  but  produced  the  man  himself. 
The  court  granted  a  new  trial  as  to 
the  single  issue  of  death,  with  direc- 
tion that  if  the  issue  were  deter- 
mined favorably  to  the  defendant 
judgment  should  be  rendered  ac- 
cordingly. In  the  opinion  it  was 
said :  *'This  court  cannot  determine, 
it  is  true,  from  the  new  evidence,  the 
(fuestion  whether  Caldwell  is  living, 
tf  that  issue  is  to  be  retried,  it  must 
be  retried  in  the  district  court,  but, 
in  the  exercise  of  its  appellate  juris- 
diction, this  court  msiy,  and  in  the 
very  unusual  situation  presented 
should,  in  order  to  prevent  a  failure 
of  justice,  consider  the  new  evi- 
dence, in  determining  whether  a 
new  trial  of  that  issue  should  be 
granted.  This  evidence,  uncontra- 
dicted as  it  is,  shows  that  a  mistake 
was  made  in  a  finding  of  a  fact  es- 
sential to  support  the  judgment.  I^ 
view  of  the  evidence  presented  at 
the  trial,  and  the  whole  situation,  it 
cannot  be  held  that  the  defendant  is 
precluded  from  firoving  the  fact  that 
Caldwell  is  living  because  of  its  fail- 
ure to  discover  and  produce  the  evi- 
dence at  the  trial.  It  may  be  con- 
ceded that  when  the  end  of  orderly 
judicial  processes  is  reached,  an  ad- 
judication, although  based  upon 
mistake,  is  final.  Still  a  miscarriage 
of  justice  will  not  be  tolerated  so 
long  as  the  court  by  the  use  of  such 
processes  can  apply  a  remedy."  90 
Kan.  177. 

The  court  did  not  cite  the  statute 
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quoted  above  as  the  foundation  of  its 
power  to  prevent  a  miscarriage  of  • 
justice  under  the  peculiar  and  ex- 
traordinary circumstances  of  the 
Caldwell  Case*  In  the  case  of  Ridge 
V.  Mariker,  67  C.  C.  A.  596, 132  Fed. 
699,  it  is  said,  citing  a  long  list  of 
authorities:  "An  appellate  court 
may  avail  itself  of  authentic  evi- 
dence outside  of  the  record  before  it, 
of  matters  occurring  since  the  de- 
cree of  the  trial  court,  when  such 
course  is  necessary  to  prevent  a  mis- 
carriage of  justice,  Appeal- 
to  avoid  a  useless  wtrinaio 
circuity  of  proceed-  •^***-^*- 
ing,  to  preserve  a  jurisdiction  law- 
fully acquired,  or  to  protect  itself 
from  imposition  or  further  prosecu- 
tion of  litigation  where  the  contro- 
versy between  the  parties  has  been 
settled,  or,  for  other 'reasons,  has 
ceased  to  exist.*'    67  C.  C.  A.  598. 

Whether  the  statute  might  have 
been  invoked  in  the  Caldwell  Case 
or  not,  it  cannot,  consistently  with 
constitutional  validity,  be  construed 
to  authorize  a  prolongation  or  re- 
newal of  the  trial  of  issues  of  fact 
In  this  court  on  appeal.  The  dis- 
trict courts  are  established  and  are 
equipped  for  the  purpose  of  investi- 
gating and  determining  issues  of 
fact,  and  parties  must  jprepare  tiheir  « 
cases  for  trial  there.  A  method  of 
obtaining  a  continuance  is  pre- 
scribed if  a  party  cannot  secure  his 
evidence  in  time  for  trial  when  his 
caae  is  reached.  When  the  trial  oc- 
curs he  may  shape  his  evidence  as 
he  desires,  but  he  is  bound  by  his 
choice,  and  cannot,  in  the  event  of 
defeat^  better  his  case  by  offering 
more  proof  or  different  proof  in 
this  court  on  appeal.  In  case  of  ac- 
cident, surprise,  want  of  fair  oppor- 
tunity to  produce  evidence,  or  the 
discovery  of  new  evidence,  a  new 
trial  may  be  obtained  upon  season- 
able application  to  the  district  court ; 
but  after  the  tribunal  created  for 
the  purpose  of  making  final  deter- 
mination of  issues  of  fact  has  per- 
formed that  function,  original  in- 
vestigation of  such  issues  is  closed, 
and  it  is  no  ground  for  reversal  that 
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evidence  exists  which  would  have 

•  turned  the  scale  in  favor  of  the  de- 
feated party  if  it  had  been  uncov- 
ered in  the  district  court. 

In  this  case  Harder,  by  his  attor- 
ney, Holmes,  brought  on  a  trial  of 
the  issues  of  fact  in  August,  1912, 
and  was  defeated.  The  court  grant- 
ed an  application  for  a  rehearing, 
and  another  full  trial  occurred  in 
February,  1913,  when  the  parties  ex- 
tended their  evidence  to  their  own 
satisfaction.  The  appellants  were 
then  in  communication  with  Hess, 
and  took  his  affidavit  to  be  used  as 
evidence  at  the  second  hearing. 
Every  other  witness  whose  testi- 
mony is  offered  here  was  a  wit- 
ness at  that  hearing;  all  the  evi- 
dence now  tendered  to  this  court 
was  available  then;  the  issues  now 
are  identical  with  what  they 
were  before;  the  appellants  have 
twice  had  a  day  in  court  in  which 
to  produce  their  proof ;  and  the  con- 
troversy   over    the 

-power  to  hear,      j^^^^    .^    ^^^^^        j^ 

is  said  that,  since  the  case  is  pre- 
sented here  in  substantially  the 
same  form  it  bore  in  the  district 
court,  this  court  should  make  an  in- 
dependent estimation  of  the  facts, 
giving  due  consideration  to  the  acr 
tion  of  the   district  court.     That 

*  course  has  been  pursued  as  far  as 
possible,  but  situations  were  en- 
countered which  the  district  court 
wa3  better  able  to  solve  than  this 
court. 

The  question  of  first  importance 
in  the  case  is  how  the  insurance 
money  was  to  be  applied.  Did 
Holmes  and  Hogueland  agree  that  it 
should  be  applied  to  satisfy  the  ex- 
cess judgment  or  to  the  redemption 
of  the  real  estate?  If  the  agree- 
ment were  that  the  insurance  money 
should  be  applied  to  redeem  the  real 
estate,  it  is  idle  to  contend  that 
Holmes  did  not  have  the  entire  in- 
surance money  episode  in  mind 
when,  shortly  afterwards,  he  began 
to  represent  Harder's  interest  in  the 
property.  The  law  does  not  pfermit 
him  to  deny  that  he  performed  his 
duty  to  his  client  by  divulging  the 
information  he  possessed,  and  im- 
putes the  knowledge  of  the  attorney 


to  the  client  precisely  as  it  imputes 
the  knowledge  of  the  agent,  C.  F. 
Harder,  to  his  principal.  Having 
knowledge  of  the  facts,  and  having 
kept  silent  until  after  the  period  of 
redemption  had  expired,  Harder  is 
estopped  from  claiming  that  the  last 
payment,  which  he  suffered  Conway 
to  make  in  the  belief  that  it  would 
effect  redemption,  did  not  accom- 
plish redemption. 

Holmes  and  Hogueland  are  not 
in  accord  with  respect  to  the  nature 
of  their  agreement.  This  court  has 
before  it  merely  their  affidavits  and 
the  rest  of  the  proof.  The  district 
court  had  before  it  the  same  affi- 
davits, and  the  rest  of  the  proof» 
but  the  affidavits  were  those  of  two 
of  its  regular  practitioners  with 
whose  conduct  and  habits  of  mind  it 
was  perfectly  familiar.  Certainly 
this  court  is  not  qualified  to  ques- 
tion the  weight  given  the  state- 
ments of  the  two  attorneys  by  the 
district  court.  It  may  be  noted  here 
that  earlier  in  the  same  cause 
Holmes  filed,  without  taking 
thought,  he  says,  an  affidavit  very 
wide  of  facts  of  which  he  had  full 
personal  knowledge. 

In  support  of  Harder's  petition 
for  a  rehearing  the  rule  is  invoked 
that  knowledge  of  an  attorney  will 
not  be  imputed  to  his  client  when 
the  attorney  acts  fraudulently,  or  is 
so  interested  in  the  transaction  that 
he  would  naturaUy  withhold  the  in- 
formation. There  is  no  indication 
that  Holmes  diverted  the  redemp- 
tion money  for  the  purpose  of  per- 
sonal gain  to  himself,  and  the  court 
declines  to  express  itself  upon  the 
matter  of  fraud  further  than  it  has 
already  done.  If  redemption  were 
not  effected,  Hess  would  have  his 
judgment  paid  in  full  and  Harder 
would  have  the  land.  That  situa- 
tion did  not  necessarily  preclude  the 
attorney  from  speaking. 

In  the  original  opinion  an  ellipsis 
occurs  which  makes  the  court  say 
that  the  certificate  of  the  clerk,  sum- 
marizing the  appearance  of  Holmes 
for  Harder  shown  by  the  dockets  of 
the  district  court  which  were  in- 
troduced in  evidence,  was  itself  read 
in  evidence.    The  court  understood 
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the  record,  which  was  without  am- 
bigruity.  In  this  connection*  it  may 
be  stated  that  the  court  regarded 
previous  employments  of  Holmes  by 
Harder  as  unimportant.  Indeed,  the 
employment  in  June,  1911,  might  be 
left  out  of  account,  since  the  judg- 
ment is  supported  by  proof  that  F. 
H.  Harder,  the  undisputed  agent  of 
C.  P.  Harder,  was  fully  advised,  be- 
fore redemption  was  completed,  of 
the  fact  that  the  insurance  money 
had  come  into  the  hands  of  Holmes. 
Holmes  still  insists  that  the  order 
upon  him  to  restore  to  the  clerk  the 
redemption  money  which  came  into 
his  possession  was  irregular  for  in- 
formality of  procedure.  The  form 
of  procedure  in  summary  disciplin- 
ary proceedings  is  not  controlling  so 

Attorney-:  ^^^^    *S    *^e    CSSCn- 

di«cipiiiie«  tials  of  fair  notice 

proe«d.r«.  ^^^  Opportunity  to 

be  heard  are  present.  In  this  case 
Harder's  right  to  a  deed  depended 
upon  what  his  attorney's  profes- 
sional conduct  had  been.  That  was 
the  primary  issue  tendered  by  the 
motion  to  require  the  sheriff  to 
make  a  deed,  and  the  attorney  him- 
self filed  the  motion  and  brought  on 
the  investigation.  A  trial  was  had 
in  which  all  the  facts  were  de- 
veloped. Holmes  and  Hogueland 
gave  their  versions  of  the  agree- 
ment with  respect  to  the  application 
of  the  insurance  money.  The  money 
was  traced,  step  by  step,  from  the 
insurance  company  through  Holmes 
to  Hess.  Holmes  was  necessarily 
compelled  to  describe  and  to  defend 
his  conduct,  and  did  so  by  his  own 
testimony  and  by  other  evidence 
which  he  adduced.  The  result  was 
that,  in  legal  effect,  he  stood  before 
the  court  as  one  of  its  officers  who 


CONWAY.  1591 

m  Pae.  205.) 

had  diverted  from  its  treasury  funds 
arising  from  the  litigation.  Then 
the  attorney  asked  for  another  hear- 
ing, which  was  granted.  While  on 
the  face  of  the  record  he  appeared 
as  the  attorney  for  Harder,  the  sub- 
stance of  the  issue  still  was  what  the 
character  of  his  professional  conduct 
bad  been.  The  nature  of  the  charge 
against  him  had  been  fully  disclosed 
at  the  first  trial.  It  appeared  in  de- 
tail and  in  writing  in  the  affidavits 
filed  in  the  case.  It  was  that  charge 
which  he  knew  he  must  meet  at  the 
second  trial,  which  he  had  secured. 
He  had  from  August  of  one  year  to 
February  of  the  next  year  in  which 
to  prepare.  To  say  that  he  did  not 
.  make  due  preparation  would  be  to 
impute  to  him  unfaithfulness  to 
Harder.  He  had  command  of  the 
case,  took  such  testimony  from  his 
former  client,  Hess,  as  he  desired, 
and  presented  such  other  evidence 
as  he  desired,  including  additional 
affidavits  of  his  own.  At  the  final 
trial  he  was  given  full  opportunity 
to  defend  in  his  own  way  and  to  an 
extent  satisfactory  to  himself.  Con^ 
sequently  every  requirement  of  due 
process  of  law  has  been  satisfied, 
and  the  court  was  not  called  upon 
to  go  through  the  ceremonious  per- 
formance of  instituting  and  prose- 
cuting another  proceeding,  for  the 
sake  of  stating  the  charges,  giving 
notice,  and  having  a  hearing,  before 
entering  the  disciplinary  order. 

All  the  matters  presented  by  the 
petitions  for  a  rehearing  have  been 
duly  considered  by  the  court,  and 
both  petitions  are  denied. 

Affirmed  by  the  Supreme  Court 
of  the  United  States,  June  12,  1916 
(241  U.  S.  624,  60  L.  ed.  1211,  36 
Sup.  Ct  Rep.  681). 
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ANNOTATION.  . 
Imputation  of  attorney's  knowledge  of  facts  to  his  client* 


I.  Introductory,  1592. 
II.  Theories,  1593. 

III.  General  rules: 

a.  In  general,  1594. 

b.  Knowledge  not  relating  tothe 

subject-matter     of     employ- 
ment,  1604. 

c.  Limited  employment,  1605. 

IV.  Facts  acquired  in   transacting  the 

business  of  another  client: 

a.  In  general,  1607. 

b.  Attorney     acting     for     both 

clients  at  the  same  time : 
1.  In  general,  1610. 

/.  Introductory. 

This  note  is  confined  to  the  ques- 
tion whether  knowledge  of  facts  pos- 
sessed by  an  attorney  is  imputable  to 
his  client.  It  does  not  include  a  dis- 
cussion of  the  right  to  serve  notice 
upon  an  attorney  in  a  proceeding. 
Whether  an  intention  on  the  part  of 
an  attorney  for  an  insolvent  to  give  a 
preference  is  imputable  to  his  client 
is  not  discussed.  It  may  be  stated  in 
passing  that  it  has  been  held  that  it 
will  be  so  imputed;  so  to  impute  this 
intention  is  held  to  be  within  the  prin- 
ciple that  knowledge  of  the  attorney 
is  imputable  to  the  client.^ 

It  is  not  questioned  that  the  general 
rule  of  agency,  that  notice  to  or  knowl- 
edge possessed  by  an  agent  is  imputa- 
ble to  the  principal,  applies  in  the  re- 
lation of  attorney  and  client.^*  As 
pointed  out  below,  this  general  state- 
ment is  subject  to  some  limitations, 
but  for  introductory  purposes  it  may 
be  used  as  a  sufficiently  accurate  state- 
ment of  the  rule.  The  extent  of  the 
attorney's    employment,    as    affecting 


IV.  b— continued. 

2.  Vendor     and     purchaser, 
mortgagor     and    mort- 
gagee, 1612. 
V.  Facts   acquired   prior    to  the  em- 
ployment, 1614. 
VI.  Attorney  acting  in  his  own  interest,  * 
or  in  fraud  of  his  client,  1618. 
•  VII.  Knowledge  of  partner  or  clerk  of 

attorney,   1621. 
VIII.  Knowledge    of    general    attorney, 
1621. 

the  question  of  notice,  has  not  re- 
ceived consideration  in  many  cases. 
In  one  case,  in  which  the  knowledge 
of  an  attorney  that  a  person  had  deed- 
ed away  land  was  sought  to  be  im- 
puted to  a  client  subsequently  employ- 
ing the  attorney  to  write  and  take  the 
acknowledgment  of  a  mortgage  from 
^uch  person,  the  court  states:  "The 
knowledge  must  be  that  of  a  person 
who  is  executing  some  agency,  and  not 
acting  merely  in  some  ministerial  ca-. 
pacity,  as  servant  or  clerk.  For  in- 
stance, if  in  the  present  case  •  .  . 
[the  attorney]  had  merely  taken  the 
acknowledgment  of  the  deed  to  the 
bank,  or  had  transcribed  the  deed  as 
a  clerk  or  copyist,  such  acts  would 
not  have  imposed  a  duty  to  impart  his 
knowledge  to  the  bank.  But  if  em- 
ployed to  obtain  the  title  for  the  bank 
by  a  deed  to  be  drawn  by  him  for  the 
purpose,  that  would  place  the  trans- 
action within  the  rule."*  There  is 
some  authority  to  the  eifect  that,  to 
bring  an  attorney  within  the  opera- 
tion of  the  rule  that  notice  to  him  is 


1  Sartwell  v.  North  (1887)  144  Mass, 
180,  10  N.  E.  824. 

See  Bank  of  Commerce  v.  Hoeber 
(1885)  88  Mo.  37,  57  Am.  Rep.  859,  in- 
fra, note  11. 

^*  See  cases  cited  in  note  9,  infra. 

The  rule  that  a  purchaser  of  land 
is  chargeable  with  constructive  notice 
of  all  the  facts  communicated  to  his 
attorney  for  the  purchase,  or  obtained 
in  the  examination  of  the  title,  has  been 
held  not  to  apply  to  a  contest  between 
the  vendor  and  the  vendee  in  relation 


to  their  own  rights.    Champlin  v.  Lay- 
tin  (1836)  6  Paige  (N.  Y.)  189. 

«  Fairfield  Sav.  Bank  v.  Chase  (1881) 
72  Me.  226,  39  Am.  Rep,  319.  The 
court  continues:  ''In  the  case  before 
us.  Brown  .  .  .  was  employed  by 
the  bank  to^  make  an  instrument  to 
convey  a  title  from  a  person  to  the 
bank.  .  .  ,  We  think  such  a  case 
comes  reasonably  within  the  rule, 
though  it  is  not  so  marked  a  case  as  it 
would  be  if  Brown  had  been  employed 
by  the  bank  to  ascertain  if  the  grantor 
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imputable  to  his  client,  ''he  must  be 
employed  in  some  other  capacity  than 
as  a  mere  professional  and  legal  ad- 
viser; he  must  be  employed  to  repre- 
sent his  client  in  a  transaction  where- 
by the  principal  is  to  acquire  some 
rights,  or  is  to  be  subjected  to  some 
liabilities.'' •  The  extent  of  the  at- 
torney's employment  as  bearing  upon 
the  imputation  of  notice  is  further  il- 
lustrated in  the  cases  cited  infra,  II. 
c,  of  employment  of  an  attorney  by- a 
purchaser  of  property,  to  pass  upon 
the  title  thereto. 

It  is  apparent  that  if  the  relation  of 
attorney  and  client  does  not  exist 
there  can  be  no  imputation  of  notice. 

It  has  been  held  that  an  attorney 
employed  not  by  the  creditor,  but  by  a 
collection  agent,  who  undertakes  the 
collection  of  the  debt,  is  the  agent  of 
the  collecting  agent,  and  not  of  the 
creditor  who  employs  that  agent; 
therefore,  such  attorney's  knowledge 
of  the  bankrupt  condition  of  the  vend- 
or is  not  imputable  to  the  creditor.* 
It  has  been  held  that  creditors  who 
have  handed  a  claim  to  their  attorney 
for  collection,  which  claim  is  forward- 
ed by  the  attorney  to  other  attorneys 
at  the  place  of  residence  of  the  debtor, 
are  not  chargeable  with  knowledge  of 
the  latter  attorneys,  who  obtained  a 
confession  of  judgment  and  collected 
the  claim,  of  an  intent  to  give  a  fraud- 
ulent preference  in  violation  of  the 
Bankruptcy  Act.*  The  court  argued: 
"There  was  no  relation  of  attorney  and 
client,  or  principal  and  agent,  between 
the  •  •  •  attorneys  [to  whom  the 
claim  was  sent  by  the  creditors'  at- 
torney] and  the  defendants,  which,  by 
construction,  can  charge  them  with 
the  knowledge  of  the  affairs  of  [the 
debtor]  they  [said  attorneys]  had,  or 
of  any  action  of  theirs  had  in  fraud 
of  the  Bankrupt  Law.  ...  In  any 
view  they  were  not  commissioned  or 
authorized  to  commit  any  fraud  what- 


ever which  can  be  imputed  to  the  de- 
fendants. No  instructions  were  'given 
them,  and  no  communication  had  with 
them,  and  the  defendants  did  not  even 
know  what  lawyers  had  charge  of  the 
claim  .  •  •  and  the  agents  employed 
by  them  •  .  .  had  no  instructions  to 
subject  their  clients  to  any  of  the 
penalties  of  fraud,  but  only  to  do  their 
best  to  collect  the  debt;  and  it  does 
not  appear  to  me  that  if,  in  their  zeal, 
any  of  the  provisions  of  the  Bankrupt 
Act  has  been  violated,  this  knowledge 
can  be  imputed  to  the  defendants  with- 
in the  meaning  of  the  act."  A  pur- 
chaser of  land  from  a  trustee  has  been 
held  not  chargeable  with  knowledge 
of  the  truGft  because  of  the  emplojonent 
of  a  clerk  in  the  office  of  the  trustee's 
solicitor,  where  the  solicitor  had  no 
notice  of  the  purchase  until  it  had 
been  completed.*  It  is  assumed  in  the 
present  note  that  the  relation  of  attor- 
ney and  client  does  exist,  and  cases 
denying  the  imputation  of  notice  on 
the  theory  that  this  relation  did  not 
'  exist  are  not  generally  included  here- 
in. 

II,  Theories. 

There  are  at  least  two  distinct 
theories  upon  which  the  knowledge  of 
facts  possessed  by  an  attorney  is  im- 
puted to  the  client.  One  theory  is  that 
of  the  unity  of  the  attorney  and  client. 
A  modification  of  this  idea  is  ex- 
pressed in  the  language  that  the  client 
knows  what  the  attorney  knows.  An- 
other theory  is  that  it  will  be  pre- 
sumed that  the  knowledge  was  com- 
municated to  the  client.  The  pre- 
sumption that  the  agent  has  com- 
municated the  facts  known  to' him  is 
as  conclusive  as  the  presumption  that 
the  principal  remembers  facts  brought 
home  to  him  personally.  It  cannot  be 
rebutted  by  showing  that  the  agent 
did  not  in  fact  impart  such  informa- 
tion, at  least,  the  client  is  chargeable 


had  the  title,  and  if  he  had,  then,  to 
make  the  deed." 

» 2  Pom.  Eq.  Jur.  §  668.  This  state- 
ment is  approved  in  Arrington  v.  Ar- 
rington  (1894)  114  N.  C.  151,  19  S.  E. 
351,  holding  that  knowledge  possessed 
by  an  attorney  who  was  merely  con- 
sulted as  to  title  to  land,  but  not  em- 
ployed to  negotiate  the  purchase  or  to 


acquire  the  title,  is  not  imputable  to 
a  purchaser.  , 

*  Hoover  v.  Wise  (1876)  91  U.  S.  808, 
23  L.  ed.  392. 

•Hoover  v.  Greenbaum  (1874)  61 
N.  Y.  305. 

•Northwest  Constr.  Co.  v.  Valle 
(1906)  16  Manitoba  L.  Rep.  201. 
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in  the  same  manner  as  if  personal  no- 
tice had  been  communicated  to  him. 
In  other  words,  it  is  one  of  those 
anomalies  of  the  law  known  as  a  con- 
clusive presumption.  More  accurate- 
ly speaking,  it  is  not  a  presumption 
at  all ;  it  is  a  rule  of  law  which  charges 
a  client  with  the  knowledge  possessed 
by  his  attorney.  This  is  sometimes 
called  constructive  notice;  other 
courts,  particularly  some  English 
courts,  prefer  to  characterize  it  as 
imputed  notice.  This  constructive  or 
imputed  notice  to  the  client  must  be 
distinguished  from  the  mere  rebut- 
table presumption,  held  by  some 
courts  to  exist,  that  knowledge  pos- 
sessed by  the  attorney  when  acting 
for  his  client  will  be  communicated. 


Ill,  Oeneral  rulea. 

a.  In  general. 

Some  cases  do  not  go  beyond  the 
general  statement  appearing  in  the  in- 
troduction, supra,  that  knowledge  of 
facts  possessed  by  an  attorney  is  im- 
putable to  his  client,''  even  though  they 
involve  facts  that  are,  by  other  courts, 
regarded  as  imposing  limitations  upon 
the  rule.*  The  great  majority  of  cases 
do  not  support  this  unqualified  doc- 
trine, but  hold,  with  certain  exceptions 
hereinafter  discussed,  that  knowledge 
of  facts  relating  to  the  subject-matter 
of  the  employment,  acquired  while  the 
attorney  is  engaged  in  the  discharge 
of  his  duties  under  the  emplojrment, 
is  imputable  to  his  client.*    According 


■^  Miller  v.  Fraley  (1860)  21  Ark.  22. 
Notice  to  an  attorney  for  the  pur- 
chaser of  land  from  one  who  purchased 
at  an  execution  sale  that  such  pur- 
chaser at  the  execution  sale  held  for 
the  execution  debtor,  by  reason  of 
which  the  sale  "to  him  was  fraudulent 
and  void  as  to  other  creditors,  is  im- 
putable to  the  client.  Coryell  v.  Klehm 
(1895)  157  111.  462,  41  N.  E.  864. 

Green  v.  Stevenson  (1905)  9  Ont. 
L.  Rep.  671,  holding  a  purchaser  of 
land  chargeable  with  knowledge  of  her 
solicitors,  while  acting  for  her,  of  a 
previous  agreement  of  sale  by  the 
vendor. 

•  Jennings  v.  Carter  (1890)  53  Ark. 
242,  13  S.  W.  800,  holding  that  a  pur- 
chaser through  an  attornejrat  a  fraud- 
ulent execution  sale  is  affected  by  the 
notice  of  fraud  possessed  by  his  attor- 
ney, who,  as  attorney  for  the  execu- 
tion creditor,  conducted  the  proceed- 
ing. See  infra,  IV.,  as  to  facts 
acquired  in  course  of  employment  by 
another  client. 

•United  States. — May  v.  Le  Claire 
(1870)  11  Wall.  217,  20  L.  ed.  217; 
Smith  V.  Ayer  (1880)  101  U.  S.  320, 
25  L.  ed.  955;  Rogers  v.  Palmer  (1880) 
102  U.  S.  263,  26  L.  ed.  164;  Armstrong 
V.  Ashley  (1907)  204  U.  S.  272,  51  L. 
ed.  482,  27  Sup.  Ct.  Rep.  270. 

Alabama.— Wiley  v.  Knight  (1855) 
27  Ala.  336;  Price  v.  Carney  (1883)  75 
Ala.  546;  Silvey  v.  Cook  (1914)  191 
Ala.  228,  68  So.  37. 

Arkansas.  —  Allison  v.  Falconer 
(1905)  75  Ark.  343,  87  S.  W.  639;  Sing- 
field  V.  Vogler  (1917)  127  Ark.  618,  192 
S.  W.  906. 

California.  —  Munter     v.      Watson 


(1859)  12  Cal.  363,  73  Am.  Dec.  543; 
Bierce  v.  Red  Bluflf  Hotel  Co.  (1866) 
31  Cal.  160;  Watson  v.  Sutro  (1890) 
86  Cal.  500,  25  Pac.  64,  24  Pac.  172; 
Mabb  V.  Stewart  (1905)  147  Cal.  413, 
81  Pac.  1073;  Rauer  v.  Hertweck 
(1917)  175  Cal.  278,  165  Pac.  946; 
People  V.  Duncan  (1908)  8  Cal.  App. 
186,  96  Pac.  414. 

Colorado. — Davidson  v.  La  Plata 
County  (1899)  26  Colo.  549,  59  Pac. 
46;  Bunnell  v.  Holmes  (1918)  —  Colo. 
— ,  171  Pac.  365. 

Connecticut,  —  Sweeney  v.  Pratt 
(1898)  70  Conn.  274,  66  Am.  St.  Rep. 
101,  39  Atl.  182. 

District  of  Columbia. — Patten  v. 
Warner  (1897)  11  App.  D.  C.  149. 

Georgia. — ^Brown  v.  Oattis  (1875) 
55  Ga.  416;  Jones  v.  Lamon  (1892)  92 
Ga.  529,  18  S.  E.  423 ;  see  Lampkin  v. 
First  Nat  Bank  (1895)  96  Ga.  487,  23 
So.  390,  infra,  note  83^ 

Hawaii.— Tisdale  v.  The  H.  W.  Almy 
(1882)  4  Haw.  503. 

Illinois.— Williams  v.  Tatnall  (1862) 
29  111.  553;  Webber  v.  Clark  (1891)  136 
111.  256,  26  N.  E.  860,  32  N.  E.  748. 

Iowa.— De  Louis  v.  Meek  (1849)  2 
G.  Greene,  55,  50  Am.  Dec.  491 ;  Walker 
V.  Ay  res  (1855)  1  Iowa,  449;  Jones 
•V.  Bamford  (1866)  21  Iowa,  217;  Allen 
V.  McCalla  (1868)  25  Iowa,  464,  96 
Am.  Dec.  56;  Walker  v.  Schreiber 
(1877)  47  Iowa,  529;  Foy  v.  Armstrong 
(1901)  113  Iowa,  629,  85  N.  W.  753; 
Cochbum  v.  Hawkeye  Commercial 
Men's  Asso.  (1913)  163  Iowa,  28,  148 
N.  W.  1006. 

Kentucky. — Barnes  v.  Com.  (1918) 
179  Ky.  725,  201  S.  W.  318 ;  Semoniri  v. 
Duerson  (1891)  13  Ky.  L.  Rep.  169. 
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to  the  weight  of  authority,  knowledge 
previously  acquired  is  imputable  if  it 
was  present  to  the  attorney's  mind 


when  acting  for  the  client,  ot,  accord- 
ing to  some'  cases,  if  it  was  acquired 
so  shortly  before  the  employment  that 


Louisiana, — Allen  v.  Frank  Janes 
Co.  (1918)  142  La.  1056,  78  So.  115. 

Maryland.  —  Presstman  v.  Mason 
(1887)  68  Md.  78,  11  Atl.  764;  Balti- 
more V.  Whittington  (1893)  78  Md. 
231,  27  Atl.  984;  Shartzer  v.  Mountain 
Lake  Park  Asso.  (1897)  86  Md.  335,  87 
Atl.  786. 

Minnesota. — ^Bates  v.  A.  E.  Johnson 
Co.  (1900)  79  Minn.  354,  82  N.  W.  649; 
Riley  v.  Pearson  (1913)  120  Minn.  210, 
L.R.A.1916D,  7,  139  N.  W.  361. 

Migsissippi.— Allen  v.  Poole  (1877) 
M  Miss.  323;  Edwards  v.  Hillier 
(1893)  70  Miss.  803,  13  So.  692. 

Missouri. — ^Bank  of  Commerce  v. 
Hoeber  (1885)  88  Mo.  37,  57  Am.  Rep. 
359;  Hedrick  v.  Beeler  (1892)  110  Mo. 
91,  19  S.  W.  492 ;  Priddy  v.  Mackenzie 
(1907)  205  Mo.  181,  103  S.  W.  968; 
Hunter  v.  Wabash  R.  Co.  (1910)  149 
Mo.  App.  243,  130  S.  W.  103. 

New  Hampshire. — Butler  v.  Morse 
(1891)  66  N.  H.  429,  23  Atl.  90. 

New  Jersey. — Dickerson  v.  Bowers 
(1886)  42  N.  J.  Eq.  295,  11  Atl.  142; 
Fidelity  Trust  Co.  v.  Baker  (1900)  60 
N.  J.  Eq.  170,  47  Atl.  6. 

New  York.  — Griffith  v.  Griffith 
(1841)  9  Paige,  315;  Westervelt  v. 
Haff  (1844)  2  Sandf.  Ch.  98;  Stone  v. 
Schenectady  R.  Co.  (1904)  99  App. 
Div.  44,  90  N.  Y.  Supp.  742;  Hyde  v. 
Bloomingdale  (1898)  23  Misc.  728,  51 
N.  Y.  Supp.  1025;  Taft  v.  Wright 
(1873)  47  How.  Pr.  1,  affirmed  in* 
(1875)  59  N.  Y.  656;  Kendall  v.  Nei- 
huhr  (1879)  58  How.  Pr.  156,  affirmed 
in  (1880)  14  Jones  &  S.  544,  which  is 
affirmed  in  (1881)  87  N.  Y.  1. 

North    Carolina. — Greenlee   v.    Mc- 
Dowell  (1847)  39  N.  C.  (4  Ired.  Eq.) 
'481;   Hulbert  v.   Douglas    (1886)    94 
N.  C.  122;  Bryant  Mfg.  Co.  v.  Hester 
(1919)  —  N.  C.  — ,  98  S.  E.  721. 

Oklahoma*  —  Bigsby  v.  Eppstein 
(1913)  39  Okla.  466,  135  Pac.  934; 
Lambert  v.  Smith  (1916)  53  Okla.  606, 
—  A.L.R.  — ,  157  Pac.  909;  Pyeatt  v. 
ESTUS  (reported  herewith)  ante,  1570. 

Pennsylvania. — Patterson's  Estate 
(1912)  234  Pa.  128,  82  Atl.  1130; 
Barnes  v.  M'Clinton  (1831)  3  Penr. 
&  W.  67,  23  Am.  Dec.  62;  Mutual  Bldg. 
&  L.  Asso.'s  Case  (1893)  19  Pa.  Co.  Ct. 
604.  Pennsylvania  Cases  cited  in 
notes  38,  39,  68,  69. 

South  Carolina. — American  Free- 
hold Land  Mortg.  Co.  v.  Felder  (1895) 
44  S.  C.  478,  22  S.  E.  598;  Peoples  v. 


Warren  (1897)  51  S.  C.  560,  29  S.  E. 
659;  Scottish- American  Mortg,  Co.  v. 
Clowney  (1904)  70  S.  C.  229,  49  S.  E. 
569,  3  Ann.  Cas.  437. 

Texas.— Givens  v.  Taylor  (1851)  6 
Tex.  315;  Van  Hook  v.  Walton  (1866) 
28  Tex.  59;  Riordan  v.  Britton  (1887) 
69  Tex.  198,  5  Am.  St.  Rep.  37,  7  S. 
W.  50;  Smith  v.  Wilson  &  B.  Sav.  Bank 
(1892.)  1  Tex.  Civ.  App.  115,  20  S.  W. 
1119;  Bexar  Bldg.  &  L.  Asso.  v.  Lock- 
wood  (1899)  —  Tex.  Civ.  App.  — ,  54 
S.  W.  253;  Presidio  County  v.  Shock 

(1900)  24  Tex.  Civ.  App.  622,  60  S.  W. 
287;  Missouri,  K.  &  T.  R.  Co.  v.  Bacon 
(1904)  —  Tex.  Civ.  App.  — ,  80  S.  W. 
572;  Bradford  v.  Malone*  (1908)  49 
Tex.  Civ.  App.  440,  130  S.  W.  1013; 
Fordtran  v.  Cunningham  (1911)  — 
Tex.  Civ.  App.  — ,  141  S.  W.  562 ;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Wood  (1913) 
—  Tex.  Civ.  App.  — ,  152  S.  W.  487; 
Newton  v.  Easterwood  (1913)  —  Tex. 
Civ.  App.  — ,  154  S.  W.  646;  Mitchell 
v.  Morgan  (1914)  —  Tex.  Civ.  App. 
— ,  165  S.  W.  883;  Ives  v.  Culton 
(1917)  —  Tex.  Civ.  App.  — ,  197  S. 
W.  619;  Dowdy  v.  Furtner  (1917)  — 
Tex.  Civ.  App.  — ,  198  S.  W.  647. 

Vermont. — Hart  v.  Farmers  &  M. 
Bank  (1860)  33  Vt.  252;  Abell  v.  Howe 
(1871)  43  Vt.  403;  Vermont  Min.  & 
Quarrying  Co.  v.  Windham  County 
Bank  (1872)  44  Vt.  489,  3  Mor.  Min. 
Rep.  312. 

Washington. — ^Wells  v.  McMahon 
(1888)  3  Wash.  Terr.  532,  18  Pac.  73; 
Hyman  v.  Barmon  (1893)  6  Wash. 
516,  33  Pac.  1076;  Deering  v.  Holcomb 

(1901)  26  Wash.  588,  67  Pac.  240,  561. 
England.  —  Warrick     v.      Warrick 

(1745)  3  Atk.  291,  26  Eng.  Reprint, 
970;  LeNeve  v.  LeNeve  (1748)  3  Atk. 
647,  26  Eng.  Reprint,  1172;  Sheldon  v. 
Cox  (1764)  2  Ambl.  624,  27  Eng.  Re- 
print, 404;  Fuller  v.  Bennett  (1823) 
2  Hare,  402,  67  Eng.  Reprint,  165,  12 
L.  J.'Ch.  N.  S.  355,  7  Jur.  1056;  Tun- 
stall  V.  Trappes  (1830)  3  Sim..  286,  57 
Eng.  Reprint,  1005;  Gosling's  Case 
(1830)  3  Sim.  301,  57  Eng.  Reprint, 
1011;  Harrison  v.  Wiltshire  (1835)  4 
L.  J.  Ch.  N.  S.  260;  Brewin  v.  feriscoe 
(1859)  2  El.  &  El.  117,  121  Eng.  Re- 
print, 45,  28  L.  J.  Q.  B.  N.  S.  329,  5 
Jur.  N.  S.  1206,  7  Week.  Rep.  584; 
Rickards  v.  Gledstanes  (1861)  3  Giff. 
298,  66  Eng.  Reprint,  423,  8  Jur.  N.  S. 
455;  Spaight  v.  Cowne  (1863)  1  Hem. 
&  M.  359,  71  Eng.  Reprint,  156;  Bour- 
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he  must  Jbe  presumed  to  have  remem- 
hered  it.®»  The  weight  of-  authority  in 
support  of  the  rule  imputing  previous- 
ly acquired  knowledge  which  is  pres- 
ent to  the  agent's  mind  is  more  marked 
in  cases  of  agents  generally,  than  in 
cases  dealing  with  attorneys.  The  ex- 
ceptions above  referred  to,  in  which 
cases  knowledge  will  not  be  imputed, 
^  are  (1)  with  reference  to  knowledge 
'  acquired  from  such  a  source,  or  in  such 
a  way,  that  it  would  be  improper  for 


the  attorney  to  make  a  disclosure 
thereof  (see  IV.  infra) ;  and  (2)  cases 
in  which  the  attorney  is  acting  in  his 
own  interest  or  is  acting  fraudulently 
(see  VI.  infra). 

There  are  various  statements  of  the 
rule.  In  a  number  of  cases,  in  which 
the  knowledge  of  an  attorney  is  im- 
puted to  his  client,  it  appears  merely 
that  the  knowledge  was  acquired  in  the 
course  of  the  attorney's  employment;" 
in  some  such  cases  the  court  states 


sot  V.  Savage  (1866)  L.  R.  2  Eq.  134, 
35  L.  J.  Ch.  N.  S.  627,  14  L.  T.  N.  S. 
299,  14  Week.  Rep.  565;  Dixon  v. 
Winch  [1900]  1  Ch.  736,  82  L.  T.  N.  S. 
437,  69  L.  J.  Ch.  N.  S.  465,  48  Week, 
Rep.  612,  16  Times  L.  R.  276. 

Canada.-rMcCauley  v.  Butler  (1902) 
1  Ont.  Week.  Rep.  72;  Real  Estate 
Invest.  Co.  v.  Metropolitan  Bldg.  Soc. 
(1883)  3  Ont.  Rep.  476. 

®»See  v.,  infra,  and  cases  in  notes, 
19-22. 

"Rogers  v.  Palmer  (1879)  102  U.  S. 
263,  26  L.  ed.  164,  charging  an  execu- 
tion creditor  with  the  knowledge  of  his 
attorney  of  the  debtor's  insolvency, 
and  of  an  intent  to  evade  the  Bankrupt 
Law.  ' 

Davidson  v.  La  Plata  County  (1899) 
26  Colo.  549,  59  Pac.  46.  Knowledge 
of  attorneys  for  the  assignee  of  a  judg- 
ment that  attorneys  for  the  assignor 
intended  to  claim  a  lien  on  the  judg- 
ment for  their  services,  is  knowledge 
of  the  client. 

Patten  v.  Warner  (1897)  11  App.  D. 
C«  149.  Knowledge  of  a  general  attor- 
ney for  certain  persons,  of  the  profit 
made  by  one  claimed  to  be  a  trustee 
for  such  persons  In  a  sale  of  property 
to  them,  is  knowledge  of  the  persons. 
The  knowledge  was  acquired  shortly 
after  the  sale.  The  court  states  that 
the  attorney  had  been  attorney  for 
these  persons,  "specially,  in  this  whole 
transaction  with  the  appellee;  he  had 
even  been  specially  charged  by  them  to 
ascertain  what  profit,  if  any,  the  ap- 
pellee had  made." 

Walker  v.  Ayres  (1855)  1  Iowa,  449, 
holding  that  knowledge  of  an  attorney 
employed  with  reference  to  the  assign- 
ment of  a  judgment,  of  claims  .of  the 
judgment  debtor  to  credits,  acquired 
in  negotiating  for  the  assignment,  is 
imputable  to  the  client. 

Foy  V.  Armstrong  (1901)  113  Iowa, 
629,  85  N.  W.  753,  holding  knowledge 
of  the  attorney  for  a  mortgagee  that 
one  who  had  assumed  the  right  to  re- 
lease a  prior  mortgage  did  not  have 


possession  of  the  mortgage  he  assumed 
to  release,  nor  of  the  note  secured 
thereby,  is  imputable  to  the  client 

Allen  V.  Frank  Janes  Co.  (1918)  142 
La.  1056,  78  So.  115,  charging  a  pur- 
chaser of  land  with  facts  shown  on  an 
abstract  of  the  title  thereto,  examined 
bv  his  attomev 

Hedrick  v.  Beeler  (1892)  110  Mo.  91, 
19  S.  W.  492,  imputing  to  an  applicant 
for  a  patent  to  certain  lands,  notice  to 
an  attorney  who  assisted  him  in  pro- 
curing the  title.  Just  what  knowled^^e 
the  attorney  possessed  is  not  clearly 
stated 

Griffith  V.  Griffith  (1841)  9  Paige 
(N.  Y.)  815,  holding  notice  to  an  at- 
torney employed  to  examine  the  title 
to  premises  which  the  client  was  about 
to  purchase,  of  an  equitable  claim  of  a 
third  person,  constructive  notice  to  the 
nurchaser 

Westervelt  v.  Haff  (1844)  2  Sandf. 
Ch.  (N.  Y.)  98,  holding  that  notice  to 
the  solicitor  of  a  subsequent  mort- 
*  gagee,  who  prepared  the  securities  in 
his  behalf,  of  a  prior  mortgage,  was 
notice  to  the  client. 

Hyde  v.  Bloomingdale  (1898)  23 
Misc.  728,  51  N.  Y.  Supp.  1025,  im- 
puting to  a  client  knowledge  of  the 
fraudulent  intent  of  an  insolvent  debt- 
or, to  whom  the  client  furnished  money 
on  the  security  of  a  mortgage,  pos- 
sessed by  the  attorney. 

Stone  V.  Schenectady  R.  t)o.  (1904) 
99  App.  Div.  44,  90  N.  Y.  Supp.  742, 
holding  a  patron  of  an  electric  light- 
ing company,  from  whom  the  current 
had  been  cut  off,  chargeable  with  no- 
tice to  her  attorney  as  to  when  it  would 
be  restored 

Kendall  v.  Neibuhr  (1879)  58  How. 
Pr.  (N.  Y.)  156,  affirmed  in  (1880)  14 
Jones  &  S.  544,  which  is  affirmed  in 
(1881)  87  N.  Y.  1,  holding  the  knowl- 
edge of  an  attorney,  employed  by  a 
mortgagee  about  to  release  part  of  the 
property,  to  make  the  necessary 
searches  and  prepare  the  releases  of  a 


ANNO.— NOTICE— KNOWLEDGE  OF  ATTORNEY. 


1597 


the  rule  that  knowledge  of  the  attor-      attorney  received  such  knowledge  in 
ney  is  imputed  to  the  client  when  the     the  performance  of  his  duties  under 


conveyance  by  the  mortgagor,  imputa- 
ble to  the  client. 

Hulbert  v.  Douglas  (1886)  94  N.  C. 
122,  sustaining  a  finding  of  the  jury 
that  the  client  did  not  take  bona  fide 
and  without  notice,  where  there  was 
some  evidence  that  the  attorney  repre- 
senting the  client  in  the  particular 
transaction  had  notice. 

Pyeatt  v.  Estus  (reported  here- 
with) ante,  1570,  charging  a  purchaser 
of  land  with  the  knowledge  of  the  at- 
torney for  a  loan  company  which  was 
making  a  loan  on  the  land,  where  such 
purchaser  elected  to  rely  upon  the  in- 
vestigation and  the  opinion  of  such  at- 
torney, who  examined  the  title  for  the 
purpose  of  making  the  loan  to  the  pur- 
chaser, although  the  attorney  was  paid 
no  fee  by  the  purchaser. 

Patterson's  Estate  (1912)  284  Pa* 
128,  82  Atl.  1180,  holding  purchasers 
of  a  mortgage  chargeable  with  notice 
to  their  attorney,  employed  to  exam- 
ine the  title  of  the  mortgagor,  of  a 
partition  proceeding  affecting  the 
mortgaged  land.  It  does  not  seem 
necessary,  however,  to  have  relied 
upon  charging  the  client  with  the 
knowledge  of  his  attorney  in  this  case, 
as  the  partition  proceedings  were  a 
matter  of  record. 

Mutual  Bldg.  &  L.  Asso.'s  Case 
(1893)  19  Pa.  Go.  Ct.  504,  holding  a 
mortgagee  chargeable  with  the  knowl- 
edge of  its  attorney  who  was  also  the 
mortgagor,  that  the  deed  of  the  prop- 
erty had  not  been  delivered  to  him. 

Scottish-American  Mortg.  Co.  v, 
Clowney  (1904)  70  S.  C.  229,  49  S.  E. 
569,  3  Ann.  Gas.  437,  charging  a  mort- 
gage company  with  the  knowledge  of 
an.  attorney  who  acted  for  its  invest- 
ing agents  in  making  a  loan,  that  the 
mortgagor  was  the  wife  of  a  trustee, 
from  whom  she  had  received  a  convey- 
ance of  the  property. 

Givens  v.  Taylor  (1851)  6  Tex. 
315,  holding  plaintiffs  in  attachment 
chargeable  with  knowledge  of  their  at- 
torney of  the  existence  of  a  deed  of 
trust  upon  the  property. 

Van  Hook  ▼.  Walton  (1866)  28  Tex. 
59,  holding  execution  creditors  charge- 
able with  knowledge  of  an  assignment 
by  the  debtors,  possessed  by  their  at- 
tomey. 

Riordan  ▼.  Britton  (1887)  69  Tex* 
198,  6  Am.  St.  Rep.  37,  7  S.  W.  50,  hold- 
ing plaintiffs  in  attachment  charge- 


able with  the  knowledge  of  their  at- 
torney of  a  prior  attachment. 

Holmes  v.  Long  (1918)  —  Tex.  Civ. 
App.  — ,  207  S.  W.  201,  holding  a  pur- 
chaser of  notes  chargeable  with  the 
knowledge  of  his  attorney,  who  was 
also  attorney  for  the  payee,  of  de- 
fenses to  the  notes. 

Sheldon  v.  Cox  (1764)  2  Ambl.  624, 
27  Eng.  Reprint,  404,  holding  mort- 
gagees chargeable  with  the  knowledge 
of  their  counsel  of  a  prior,  unrecorded 
m  ortfrasre 

LeNeve  v.  LeNeve  (1748)  3  Atk. 
647,  26  Eng.  Reprint,  1172,  holding  a 
second  wife  chargeable  with  knowl- 
edge of  an  unrecorded  marriage  set- 
tlement, made  by  her  husband  upon 
his  first  wife,  where  her  attorney  had 
knowledge  thereof.  • 

Rickards  v.  Gledstanes  (1861)  3 
Giff.  298,  66  Eng.  Reprint,  423,  8  Jur. 
N.  S.  455,  holding  notice  of  the  assign- 
ment of  a  reversionary  interest  to  the 
solicitor  of  a  trustee,  notice  to  the 
trustee 

Harrison  ▼.  Wiltshire  (1885)  4  L.  J. 
Ch.  N.  S.  (Eng.)  260,  holding  a  client 
affected  with  the  knowledge  of  his 
solicitor  of  facts  relating  to  the  ex- 
ecution of  a  bond  by  another  client, 
who  is  told  that  he  is  indebted  to  the 
solicitor  and  thereby  induced  to  ex- 
ecute the  bond  to  the  first  client,  to 
whom  the  solicitor  is  indebted. 
'  Dixon  V.  Winch  [1900]  1  Ch.  736,  82 
L.  T.  N.  S.  (Eng.)  437,  69  L.  J.  Ch.  N. 
S.  465,  48  Week.  Rep.  612,  16  Times 
L.  R.  276,  imputing  to  a  mortgagor  the 
knowledge  of  his  solicitor,  who  was 
the  mortgagee,  of  an  assignment  of 
the  mortgage. 

In  Fuller  v.  Bennett  (1823)  2  Hare, 
4(^2,  67  Eng.  Reprint,  165,  purchasers 
were  held  chargeable  with  notice  of 
the  claim  of  third  persons  given  to 
.  their  solicitor  while  perfecting  nego* 
tiations  for  the  purchase  of  the  prop- 
erty, where  the  negotiations  had  been 
discontinued  and  renewed  with  the 
heirs  of  the  former  owner  about  five 
years  after  the  discontinuance  of  the 
first  negotiation,  the  same  solicitor 
being  employed.  A  mortgagee  of  the 
purchaser,  who  employed  the  same 
solicitor,  was  likewise  held  affected  by 
notice.  The  court  states :  ''If,  there- 
fore, in  order  to  decide  the  cause  now 
before  me,  it  was  strictly  necessary 
that  I  should  decide,  as  an  abstract 
question,  that  a  purchaser  who  for  the 
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his  employment.^^    Again  the  rule  is      attorney  in  the  course  of  the  agency 
stated  that  knowledge  ac(yiired  by  the      or  employment  is  the  knowledge  of  the 


first  time  employs  a  solicitor  (not  be- 
ing also  the  solicitor  of  the  vendor) 
can  be  affected  with  constructive  no- 
tice of  anything  known  to  the  solicitor, 
save  that  of  which  the  solicitor  ac- 
quires notice  after  his  retainer,  and 
during  his  employment  by  the  pur- 
chaser, I  should  certainly  feel  great 
difficulty  in  coming  to  the  conclusion." 

Spaight  V.  Cowne  (1863)  1  Hem.  & 
M.  359,  71  Eng.  Reprint,  156,  holding 
a  mortgagee  who  had  intrusted  a  con- 
siderable sum  of  money  to  a  solicitor 
to  invest,  chargeable  with  knowledge 
of  the  solicitor  with  reference  to  an 
investment  made  by  him. 

Tunstall  v.  Trappes  (1830)  3  Sim. 
286,  57  Eng.  Reprint,  1005;  Gosling's 
Case  (1830)  3  Sim.  301,  57  Eng.  Re- 
print, 1011,  holding  a  client  charge- 
able with  the  knowledge  of  his  solic- 
itor of  a  lien  upon  property  mortgaged. 

Real  Estate  Invest.  Co.  v.  Metropol- 
itan Bldg.  Soc.  (1883)  3  Ont.  Rep.  476, 
holding  the  knowledge  of  the  solicitor 
for  the  purchaser  of  a  number  of 
mortgages,  of  an  alteration  in  the  de- 
scription of  one  of  the  mortgages  in 
a  list  previously  furnished  the  pur- 
chaser, imputable  to  the  purchaser. 

In  Brewin  v.  Briscoe   (1859)   2  EL 

6  El.  117,  121  Eng.  Reprint,  45,  28  L. 
J.  Q.  B.  N.  S.  329,  5  Jur.  N.  S.  1206, 

7  Week.  Rep.  584,  the  knowledge  of 
a  solicitor  who  had  been  employed  by 
the  regular  solicitor  of  a  judgment 
creditor,  that  the  debtor  had  commit- 
ted an  act  of  bankruptcy,  was  held  to 
be  the  knowledge  of  the  judgment 
creditor.  The  decision  in  this  case 
was  made  to  depend  upon  the  fact 
that  the  solicitor  had  been  vested  by 
the  regular  solicitor  of  the  execution 
creditor  with  a  discretion  as  to  how 
to  act  in  carrying  out  instructions  in 
regard  to  the  execution;  that  the  in-  . 
structions  did  not  give  him  a  mere 
authority  to  execute  process  at  all 
hazards. 

See  Lampkin  v.  First  Nat.  Bank 
(1895)  96  6a.  487,  23  S.  E.  390,  infra, 
note  83. 

"May  V.  Le  Claire  (1870)  11  Wall 
(U.  S.)  217,  20  L.  ed.  217;  Smith  v. 
Ayer  (1880)  101  U.  S.  320,  25  L.  ed. 
955. 

Armstrong  ▼.  Ashley  (1907)  204 
U.  S.  272,  51  L.  ed.  482, 27  Sup.  Ct  Rep. 
270,  holding  a  nonresident  loan  com- 
pany bound  by  knowledge  of  a  defect 


in  the  title  of  the  property  on  which 
the  loan  was  taken,  possessed  by  a  lo- 
cal attorney  who  represented  the  com- 
pany in  his  locality,  and  through  whom 
loans  were  consummated,  and  to  whom 
papers  were  sent  by  the  company  for 
such  action  as  was  necessary  for  the 
completion  of  the  loan. 

Price  v.  Carney  (1883)  75  Ala.  546; 
Silvey  v.  Cook  (1914)  191  Ala.  228,  68 
So.  37,  holding  knowledge  of  an  attor- 
ney for  the  plaintiff  in  an  action,  ac- 
quired while  the  action  was  pending, 
from  a  petition  in  bankruptcy  filed  by 
defendant,  of  a  vendor's  lien  on  the 
defendant's  real  estate,  imputable  to 
the  client  so  as  to  prevent  him  acquir- 
ing a  lien  superior  to  the  vendor's  lien. 

Allison  V.  Falconer  (1905)  75  Ark. 
343,  87  S.  W.  639,  holding  notice  to  an 
attorney  employed  to  have  a  deed  ex- 
ecuted and  acknowledged,  of  a  mort* 
gage  on  the  property,  which  by  mis- 
take described  the  wrong  property  and 
therefore  did  not  appear  on  the  record 
of  title  of  this  proper^,  notice  to  the 
client,  when  acquired  in  the  course  of 
the  duty  he  had  been  employed  to  per- 
form. 

Singfield  v.  Vogler  (1917)  127  Azk. 
618, 192  S.  W.  906,  holding  notice  to  an 
attorney  acting  for  a  purchaser  of 
property,  of  an  unrecorded  deed  of 
the  property  to  a  third  person,  notice 
to  the  purchaser. 

Watson  V.  Sutro  (1890)  86  CaL  500, 
25  Pac.  64,  24  Pac.  172,  holding  notice 
to  an  attorney  employed  by  a  pur- 
chaser of  land  to  examine  the  title,  of 
an  equity  in  a  third  person,  notice  to 
the  client. 

Mabb  V.  Stewart  (1905)  147  CaL 
413,  81  Pac.  1073. 

Sweeney  v.  Pratt  (1898)  70  Conn. 
274,  66  Am.  St.  Rep.  101,  39  Atl.  182, 
holding  that  notice  to  an  attorney  rep- 
resenting a  client  in  a  compromise 
agreement  in  which  provision  was 
made  in  a  general  way  for  the  applica- 
tion of  certain  insurance  money,  of 
the  way  in  which  the  other  party  ac- 
tually applied  the  money,  is  notice  to 
the  client. 

Jones  V.  Bamford  (1866)  21  Iowa, 
217,  holding  knowledge  of  a  mortgage 
which  by  mistake  described  the  wrong 
land,  acquired  by  an  attorney  in  in- 
vestigating the  title  for  a  prospective 
purchaser,  notice  to  the  puitshaser. 

Allen  V.  McCalla  (1868)  25  Iowa, 
464,  96  Am.  Dec.  56,  holding  knowl- 
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principal.^    Another    lorm    of    the     in  the  course  of  the  business  of  the 
statement  is  that  knowledge  received     agency,  or  under  such  circumstances 


edge  acquired  by  attorneys  for  attach- 
ing creditors  during  their  employment, 
of  an  unrecorded  mortgage  on  the 
goods  attached,  imputable  to  the  cli- 
ent. 

Bank  of  Commerce  v.  Hoeber  (1885) 
88  Mo.  37,  57  Am.  Rep.  359,  imputing 
to  an  insolvent  debtor  knowledge  of 
an  attorney  employed  by  him  to  effect 
a  composition  with  the  creditors,  that 
one  of  the  creditors  had  been,  by  the 
attorney,  paid  a  sum  over  iand  above 
that  paid  the  creditors  generally,  to 
induce  them  to  sign  the  agreement. 

Wells  V.  McMahon  (1888)  3  Wash. 
Terr.  532,  18  Pac.  73,  charging  a  mort- 
gagee with  knowledge  of  her  attorney 
that  the  mortgage  was  given  to  hinder 
and  delay  creditors. 

Hyman  v.  Barmon  (1893)  6  Wash. 
616,  33  Pac.  1076,  holding  creditors  in 
whose  favor  a  failing  debtor  had  con- 
fessed judgment,  chargeable  with 
knowledge  of  their  attorney  that  the 
debtor  intended  to  make  an  assign- 
ment. 

Deering  v.  Holcomb  (1901)  26  Wash. 
588,  67  Pac,  240,  561. 

Boursot  V.  Savage  (1866)  L.  R.  2  Eq. 
(EngO  184,  85  L.  J.  Ch.  N.  S.  627,  14 
L.  T.  N.  S.  299,  14  Week.  Rep.  565, 
holding  that  one  who  takes  an  assign- 
ment of  a  leasehold  estate  from  one 
of  three  persons,  who  acts  for  himself 
and  his  co-owners,  who  are  in  fact 
trustees,  is  chargeable  with  knowledge 
of  the  existence  of  the  trust,  where 
the  trustee  who  made  the  conveyance 
was  a  solicitor,  and  employed  by  the 
assignee  in  the  transaction  of  the  pur- 
chase. 

It  has  been  held  that,  where  the 
knowledge  was  acquired  previously  to 
the  creation  of  the  relation  of  attor- 
ney and  client,  and  none  was  obtained 
in  doing  business  for  the  client  to 
whom  it  is  sought  to  be  imputed,  it 
will  not  be  so  imputed.  Warner  v. 
Hall  (1894)  53  Mich.  871,  19  N.  W. 
40. 

See.  Vermont  Min.  &  Quarrying  Co. 
V.  Windham  County  Bank  (1872)  44 
Vt.  489,  3  Mor.  Min.  Rep.  312,  infra, 
note  23. 

And  see  V.,  infra. 

i»  Hunter  v.  Watson  (1859)  12  Cal. 
363,  73  Am.  Dec.  543,  holding  that  no- 
tice to  an  attorney  while  acting  for 
a  judgment  creditor  who  afterwards 
became  a  purchaser  at  an  execution 
sale  of  the  debtor's  property,  under  his 


judgment,  of  the  claim  of  a  third  per- 
son to  the  property  through  an  un- 
recorded deed,  is  notice  to  the  client. 

Bierce  v.  Red  Bluff  Hotel  Co.  (1866) 
31  Cal.  160;  see  note  16  for  faets. 

Bunnell  v.  Holmes  (1918)  —  Colo. 
— ,  171  Pac.  365,  imputing  to  one  who 
employed  an  attorney  to  ascertain 
whether  there  was  any  suit  pending, 
affecting  certain  lands,  knowledge  of 
such  a  suit,  acquired  by  the  attorney 
in  making  the  investigation. 

Webber  v.  Clark  (1891)  136  111.  256, 
26  N.  E.  360,  32  N.  E.  748,  holding  the 
client  chargeable  "with  notice  of  such 
facts  as  came  to  the  knowledge  of 
Grant  (the  attorney)  during  the 
course  of  his  employment  or  agency." 

Lambert  v.  Smith  (1916)  53  Okla. 
606,  —  A.L.R.  — ,  157  Pac.  909,  imput- 
ing to  the  assignee  of  a  note  the 
knowledge  of  the  attorney  who  rep- 
resented him  in  the  assignment,  as  to 
the  consideration  for  the  note. 

American  Freehold  Land  Mortg.  Co. 
▼.  Felder  (1895)  44  S.  C.  478,  22  S.  E. 
598,  holding  notice  to  the  local  attor- 
ney of  the  state  representative  of  a 
nonresident  mortgage  company,  whose 
duty  it  was  to  prepare  abstracts  of 
title  and  superintend  the  execution  of 
all  papers  relating  to  the  loan  by  the 
mortgage  company  in  his  county,  that 
money  borrowed  and  secured  by  a 
mortgage  on  the  property  of  a  mar- 
ried woman  was  in  fact  borrowed  for 
the  benefit  of  her  husband,  imputable 
to  the  mortgage  company.  The  court 
states  that  it  was  the  duty  of  the 
local  attorney  to  pass  upon  the  valid- 
ity of  the  security,  "and  it  is  manifest 
that  information  received  by  him, 
showing  that  the  mortgage  would  be 
invalid,  would  be  within  the  scope  of 
such  agency,  and,  therefore,  binding 
upon  his  principal." 

Bexar  Bldg.  &  L.  Asso.  ▼.  Lockwood 
(1899)  —  Tex.  Civ.  App.  — ,  54  S.  W. 
253,  holding  a  building  and  loan  as- 
sociation to  which  the  payee  of  a  note 
secured  by  a  vendor's  lien  indorsed  the 
same,  chargeable  with  the  knowledge 
01  its  attorney,  upon  "whom  devolved 
the  duty  of  passing  upon  securities  of- 
fered, that  the  sale  in  which  the  ven- 
dor's lien  note  was  given  was  a  mere 
sham,  to  enable  a  loan  to  be  secured 
on  the  property,  which  was  a  home- 
stead. 

Fordtran  v.  Cunningham  (1911)  — 
Tex.  Civ.  App.  — ,  141  S.  W.  562,  hold- 
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as  to  induce  the  satisfactory  belief 
that  it  was  received  while  transacting 
such  business,  is  notice  to  the  client.^' 
In  another  case,  it  is  stated  that  con- 
structive notice  to  a  client  through  an 
attorney  "can  only  extend  to  informa- 
tion received  by  .  .  •  [the  attor- 
ney] in  the  course  of  the  transaction 
in  which"  the  attorney  is  employed.** 


General  knowledge  of  an  attorney 
for  the  collection  of  a  claim  against 
merchants  in  the  town  of  hla  resi- 
dence, of  the  insolvency  of  the  mer- 
chants, is  imputable  to  his  clients." 

Knowledge  acquired  by  an  attorney 
in  the  course  of  litigation  is  imputable 
to  his  client.**     This  rule  applies  in 


ing  a  purchaser  of  property  charge- 
able with  the  knowledge  of  a  lien 
thereon,  possessed  by  an  attorney,  and 
acquired  by  him  in  the  course  of  his 
employment  and  within  the  scope  of 
his  authority.  Upon  a  second  appeal 
of  this  case  in  (1916)  —  Tex.  Civ; 
App.  — ,  177  S.  W.  212,  the  court,  in 
holding  the  client  not  chargeable  with 
the  knowledge  of  the  attorney,  states 
that  even  if  the  attorney  had  knowl- 
edge of  the  lien  there  was  evidence 
that  he  agreed  with  the  defendant  not 
to  reveal  the  fact  to  the  plaintiff,  and 
that  under  such  circumstances  the  de- 
fendant could  not  claim  that  such  acta 
of  the  agent  were  binding  upon  the 
person  defrauded,  because  the  agent 
became  the  agent  of  the  person  he  col- 
lusively  served. 

Newton  v.  Easterwood  (1918)  «— 
Tex.  Civ.  App.  — ,  154  S.  W.  646,  knowl- 
edge of  an  attorney  employed  ta  clear 
up  title  to  lands,  of  the  minority  of  a 
party  interested  therein,  is  imputable 
to  his  client. 

Mitchell  V.  Morgan  (1914)  —  Tex. 
Civ.  App.  — >  166  S.  W.  888,  holding 
one  who  took  a  deed  to  property,  which 
was  in  effect  a  mortgage,  chargeable 
with  the  knoiyledge  of  the  attorney 
who  represented  him  in  the  transac- 
tion that  the  property  was  a  home- 
stead 

"Williams  v.  Tatnall  (1862)  29  IlL 
668,  holding  knowledge  of  an  attorney 
for  the  plaintiff,  of  a  mortgage  on  the 
defendant's  lands,  imputable  to  the 
plaintiff. 

Smith  V.  Wilson  &  B.  Sav.  Bank 
(1892)  1  Tex.  Civ.  App.  116,  20  S.  W. 
1119,  holding  one  who  employed  an 
attorney  to  assert  offsets  against  cer- 
tain judgments,  chargeable  wi^ 
knowledge  of  the  assignment  of  such 
judgments,  possessed  by  any  member 
of  the  firm  to  which  the  attorney  be- 
longed. 

"  Fidelity  Trust  Co.  v.  Baker  (1900) 
60  N.  J.  Eq.  170,  47  Atl.  6,  holding  that 
knowledge  of  an  attorney  who  was 
employed  to  pay  and  secure  the  release 
of  a  previous   mortgage   out  of  the 


amount  of  a  loan  made  by  his  client 
secured  by  mortgage  on  the  same 
premises,  and  who,  instead  of  doing 
so,  appropriated  the  money  to  his  own 
use,  that  he  subsequently  secured  the 
money  to  pay  the  mortgage  by  a  forged 
check  on  a  bank,  will  not  be  imputed 
to  his  client. 

Barnes  v.  M'Clinton  (1831)  3  Penr. 
&  W.  (Pa.)  67,  23  Am.  Dec.  62. 

And  see  Pennsylvania  cases  cited  in 
notes  88,  89,  68,  69,  all  of  which  recog- 
nize the  rule  as  thus  limited. 

Ives  V.  Culton  (1917)  —  Tex.  Civ. 
App.  — ,  197  S.  W.  619. 

Warrick  v.  Warrick  (1746)  S  Atk. 
291,  26  Eng.  Reprint,  970,  holding  the 
assignee  of  a  mortgage  not  chargeable 
with  knowledge  that  the  mortgagor 
had  only  a  life  estate  in  the  proper^, 
where  such  knowledge  was  acquired 
prior  to  his  employment  by  the  as- 
signee. 

w  Wiley  V.  Knight  (1865)  27  Ala. 
886. 

i*Bierce  v.  Red  Bluff  Hotel  Co. 
(1866)  81  CaL  160,  holding  that  notice 
to  an  attorney  who  began  an  action 
in  which  a  garnishment  was  obtained, 
that  the  garnishee  had  previously  giv- 
en his  obligation  to  the  defendant  in 
full  settlement  of  his  claim,  and  that 
the  obligation  had  been  assigned  to  a 
third  person,  is  notice  to  the  client, 
with  which  the  client  is  charged  in  a 
subsequent  compromise  of  the  suit. 

Rauer  v.  Hertweck  (1917)  176  Cal. 
278, 166  Pac.  946  (knowledge  of  an  at- 
torney representing  a  party  to  an  ac- 
tion, of  a  judgment  entered  in  the  ac- 
tion, is  knowledge  of  his  client) . 

People  V.  Duncan  (1908)  8  Cal.  App. 
186,  96  Pac.  414  (knowledge  of  the 
attorney  for  the  defendant  in  a  crimi- 
nal prosecution,  of  facts  with  refer- 
ence to  the  substitution  of  a  juror,  is 
the  knowledge  of  his  client). 

Brown  v.  Oattis  (1876)  56  6a.  416 
(knowledge  of  one  of  several  attor- 
neys acting  for  a  party  in  litigation, 
of  the  incompetency  of  a  juror,  is 
knowledge  of  the  party,  so  as  to  pre- 
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vent  tbifl  from  being  ground  for  a  new 
trial). 

Jones  V.  Lamon  (1892)  92  6a«  629, 
18  S.  £.  423,  holding,  in  an  action  for 
wrongful  attachment,  that  knowledge 
of  an  attorney  for  the  plaintiff  in  the 
attachment  suit  that  the  properly  at- 
tached belonged  to  the  plaintiff  in  the 
suit  for  wrongful  attachment,  is  im- 
putable to  his  client. 

De  Louis  v.  Meek  (1849)  2  6.  Greene 
(Iowa)  55,  50  Am.  Dec.  491  (knowl- 
edge of  attorneys  who  represent  one 
party  in  an  action,  and  claim  to  repre- 
nent  another  also,  that  they  do  not  in 
fact  represent  the  latter,  is  imputable 
to  the  former). 

Walker  v.  Schreiber  (1877)  47  Iowa, 
529,  holding  knowledge  of  an  attorney 
for  a  plaintiff  in  an  action  to  foreclose 
a  mortgage,  of  the  claim  of  a  person 
not  made  a  party  to  the  proceedings, 
of  an  interest  by  reason  of  an  assign- 
ment of  one  of  several  notes  secured 
by  a  second  mortgage,  acquired  by  the 
attorney  before  final  judgment  in  the 
foreclosure  suit  in  a  second  action  be- 
ffun  by  such  person,  in  which  the  at- 
torney represented  the  owner  of  the 
premises,  imputable  to  the  first  client. 

Cochburn  v.  Hawkeye  Commercial 
Men's  Asso.  (1913)  163  Iowa,  28,  143 
N.  W.  1006,  knowledge  or  notice  of 
facts  acquired  by  one  who  is  general 
attorney  for  an  insurance  company, 
and  also  attorney  for  it  in  an  action 
against  it,  in  relation  to  an  assign- 
ment of  the  claim  involved  in  the  ac- 
tion, is  notice  to  the  company. 

Sermonin  v.  Duerson  (1891)  13  Ky. 
L.  Rep.  169,  holding  knowledge  of  an 
attorney  employed  in  litigation,  of 
facts  acquired  therein  relating  to  the 
subject  of  litigation,  imputable  to  the 
•client. 

Presstman  v.  Mason  (1887)  68  Md. 
78,  11  Atl.  764,  Shartzer  v.  Mountain 
Lake  Park  Asso.  (1897)  86  Md.  835, 
87  Atl.  786,  imputing  an  attorney's  ac- 
tual or  constructive  knowledge  of  ir- 
regularities in  a  proceeding  conducted 
by  the  attorney,  to  his  client. 

Baltimore  v.  Whittington  (1898)  78 
Md.  231,  27  Atl.  984,  imputing  to  a  city 
tax  collector  the  knowledge  of  the  ex- 
istence of  a  leasehold  estate,  acquired 
by  his  attorney  in  a  foreclosure  pro- 
ceeding, in  which  the  tax  collector 
sought  to  enforce  a  lien  for  taxes. 

Bates  V.  A.  E.  Johnson  Co.  (1900) 
79  Minn.  854,  82  N.  W.  649,  imputing 
to  a  judgment  creditor  notice  of  the 
fact  that  land  standing  in  the  name  of 
the  judgment  debtor  in  fact  belonged 
4  A.L.R.— 101. 


to  a  third  person,  where  the  third  per- 
son notified  the  attorney  for  the  credi- 
tor after  the  action  was  begun,  and 
before  judgment  was  entered. 

Riley  v.  Pearson  (1913)  120  Minn. 
210,  L.R.A.1916D,  7,  139  N.  W.  361, 
imputing  to  a  party  to  a  land  registra- 
tion under  the  Torrens  Law,  knowl- 
edge of  her  attorney  as  to  the  duration 
of  easements. 

Allen  V.  Poole  (1877)  54  Miss.  323, 
*  knowledge  of  an  attorney  for  the 
plaintiff,  acquired  in  a  suit  to  foreclose 
a  mortgage  and  before  a  confirmation 
of  the  sale  of  the  mortgaged  premises, 
of  a  claim  upon  the  property,  is  im- 
putable to  the  plaintiff. 

Edwards  v.  Hillier  (1893)  70  Miss. 
803,  13  So.  692,  imputing  to  a  pur- 
chaser of  land  under  a  bond  for  title, 
who  had  filed  a  bill  for  specific  per- 
formance, the  knowledge  of  his  attor- 
ney that  the  land  was  then  claimed  by 
another. 

Priddy  V.  Mackenzie  (1907)  206  Mo. 
181,  103  S.  W.  968,  imputing  to  a  liti- 
gant knowledge  of  his  attorney  of 
prejudice  of  a  judge. 

Hunter  v.  Wabash  R.  Co.  (1910)  149 
Mo.  App.  243,  180  S.  W.  103,  imputing 
to  a  defendant  against  whom  a  judg- 
ment had  been  rendered,  knowledge  of 
his  attorney  of  duress  in  obtaining 
from  the  plaintiff  a  "satisfaction 
piece"  of  such  judgment. 

Dickerson  v.  Bowers  (1886)  42  N.  J. 
Eq.  295,  11  Atl.  142,  imputing  to  a 
judgment  debtor  the  knowledge  of  his 
attorney,  acquired  while  attempting  to 
collect  the  claim,  of  the  ownership  by 
another  of  certain  property  standing 
in  the  name  of  the  debtor. 

Taft  V.  Wright  (1873)  47  How.  Pr. 
(N.  Y.)  1,  affirmed  in  (1875)  59  N.  Y. 
656,  imputing  to  a  judgment  creditor 
knowledge  obtained  by  his  attorney  of 
a  fraudulent  conveyance  by  the  debtor. 

Greenlee  v.  McDowell  (1847)  39  N. 
C.  (4  Ired.  Eq.)  481,  imputing  to  a 
litigant  facts  known  by  his  attorney. 

Bigsby  V.  Eppstein  (1913)  39  Okla. 
466,  135  Pac.  934,  holding  a  client 
chargeable  with  the  attorney's  knowl- 
edge of  the  assignment  of  a  cause  for 
trial,  and  of  a  judgment  rendered. 

Peeples  v.  Warren  (1897)  51  a  C. 
560,  29  S.  E.  659,  imputing  to  the  plain- 
tiff in  an  action  to  recover  property 
claimed  by  him,  knowledge  of  his  at- 
torney that  the  property  was  claimed 
by  another,  who  was  not  made  a  party 
to  the  action. 

Presidio  County  v.  Shock  (1900)  24 
Tex.  Civ.  App.  622,  60  S.  W.  287,  hold- 
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criminal  cases  as  well  as  civil.^''  But 
an  exception  to  the  rule  that  notice  to 
the  attorney  is  imputable  to  the  client 
has  been  held  to  exist,  "where  the 
client,  acting  honestly  and  in  good 
faith  upon  information  obtained  from 
his  attorney,  institutes  and  prosecutes 
criminal  proceedings  against  an- 
other," without  knowledge  of  duress 
used  in  obtaining  a  confession  from 
the  accused,  knowledge  which  the  at- 
torney did  have." 
It  is  assumed  in  the  foregoing  cases 


that  the  knowledge  sought  to  be  im- 
puted related  to  the  subject-matter  of 
the  employment,  and  with  this  assump- 
tion it  seems  clear  therefrom  that, 
according  to  all  cases,  a  client  is 
chargeable  with  knowledge  acquired 
by  his  attorney  in  transacting  the 
business  in  which  he  was  employed. 
According  to  some  courts,  the  knowl- 
edge which  will  be  imputed  to  the 
client  has  been  thus  limited;  if  the 
knowledge  is  not  received  in  the 
course  of  the  employment,^'  or  in  the 


ing  a  client  bound  by  knowledge  of 
his  attorney,  employed  to  prosecute 
claims  against  a  county,  of  a  repudia- 
tion of  the  claims  by  the  county,  so 
as  to  start  the  Statute  of  Limitation 
running. 

Bradford  v.  Malone  (1908)  49  Tex. 
Civ.  App.  440,  130  S.  W.  1013,  holding 
a  client  chargeable  with  the  knowl- 
edge of  his  attorney  that  a  judgment 
had  been  rendered  against  such  client. 

It  is  stated  in  Butler  v.  Morse 
(1891)  66  N.  H.  429,  23  Atl.  90,  that 
"notice  to  the  attorney,  whether  actual 
or  implied,  is  considered  notice  to  the 
client,  and  binds  him,  when  the  no- 
tice is  in  the  course  of  the  transaction 
in  which  the  attorney  is  acting  for 
him." 

Missouri,  E.  &  T.  R.  Co,  v.  B^con 
(1904)  —  Tex.  Civ.  App.  — ,  80  S.  W. 
572,  and  Missouri,  K.  &  T.  R.  Co.  v. 
Wood  (1913)  —  Tex.  Civ.  App.  — , 
152  S.  W.  487,  holding  defendants 
chargeable  with  the  knowledge  of 
their  attorneys  that  an  interest  in  the 
claim  in  suit  had  been  assigned  to  cer- 
tain attorneys. 

In  Dowdy  v.  Furtner  (1917)  —  Tex. 
Civ.  App.  — ,  198  S.  W.  647,  the  court, 
in  refusing  to  charge  a  mortgagee 
with  the  knowledge  of  an  attorney 
employed  to  pass  upon  the  title  of  the 
mortgagor,  of  an  escrow  agreement  in 
which  he  had  been  the  depositary  of 
the  mortgagor,  and  another  of  deeds 
executed  in  making  an  exchange  of 
property,  states  that  there  is  no 
foundation  whatever  for  the  claim 
that  the  knowledge  of  the  attorney  as 
to  the  escrow  agreement  became  the 
knowledge  of  the  mortgagee,  when  he 
afterwards  employed  him  to  pass  upon 
the  title  to  the  land.  The  court  adds : 
"The  fact  that  the  attorney  pro- 
nounced the  title  regular  was  suffi- 
cient to  cauBe  appellee  to  be  satisfied 
therewith,  and  it  was  not  shown  that 
[the  attorney]  ever  talked  with  appel- 


lee and  communicated  to  her  any  facts 
in  connection  with  the  deed  to  the 
land,  except  in  so  far  as  his  represen- 
tation that  the  deed  conveyed  title  to 
the  land." 

Tisdale  v.  The  H.  W.  Almy  (1882) 
4  Haw.  503.  Notice  to  an  attorney  of 
a  judgment  is  notice  to  the  client. 

McCauley  v.  Butler  (1902)  1  Ont. 
Week.  Rep.  72,  holding  notice  to  a  de- 
fendant's solicitor  of  a  claim  for  costs, 
notice  to  the  defendant. 

That  notice  to  the  attorney  is  notice 
to  the  client  seems  to  have  been  the 
theory  in  the  mind  of  the  court,  in 
Equitable  Securities  Co.  v.  Green 
(1901)  113  6a.  1013,  39  S.  E.  434;  but 
there  is  no  clear  holding  on  this  point. 
See  infra,  note  34. 

"  Barnes  v.  Com.  (1918)  179  Ky.  725. 
201  S.  W.  318,  charging  a  defendant 
with  the  knowledge  of  his  attorney,  of 
a  separation  of  the  jury. 

See  also  People  v.  Duncan  (1908)  8 
CaL  App.  186,  96>  Pac.  414,  supra,  note 
16. 

^^Penney  v.  Johnson  (1908)  142  IIL 
App.  634. 

"  Neilson  v.  Weber  (1901)  107  Tenn. 
161,  64  S.  W.  20,  holding  a  purchaser 
of  the  interest  of  an  heir  in  the  an- 
cestor's estate  not  chargeable  with 
knowledge  of  debts,  possessed  by  his 
attorn  ev 

Pacific  Mfg.  Co.  V.  Brown  (1894)  8 
Wash.  347,  36  Pac.  273,  holding  a  ma- 
terialman not  chargeable  with  the 
knowledge  of  his  attorney,  who  drew 
the  lien  notice  and  prosecuted  his 
suit  to  foreclose,  of  a  mortgage  fore- 
closure suit  which  he  was  conducting 
against  the  property  in  favor  of  aa- 
other  client. 

A  mortgagee  who  has  brought  an  ac- 
tion upon  the  note  secured  by  his 
mortgage,  which  instruments  were 
executed  by  an  attorney  in  fact,  is  not, 
in  such  action,  chargeable  with  knowl- 
edge of  the  identity  of  the  power  of 
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same  transaction,'*  the  client  is  not  af- 
fected thereby. 

But  this  has  not  always  been  held, 
and  a  client  has  been  held  chargeable 
with  knowledge  of  an  attorney  not  de- 
rived in  the  course  of  his  emplosnsient. 
For  example,  a  creditor  who  employed 
his  debtor's  attorney  to  levy  upon 
land,  the  legal  title  to  which  was  in 
the  debtor,  but  the  equitable  title  to 
which  was  in  another,  was  held 
chargeable  with  the  attorney's  knowl- 
edge of  the  equitable  title.^^  This  de- 
cision is  based,  in  part  at  least,  upon 
a  failure  .of  the  creditor  to  inquire  as 
to  the  true  state  of  the  title.  The 
court  states:  "But  here,  as  in  most 
cases,  it  is  certain  the  creditor,  by  the 
slightest  inquiry  in  the  proper  quar- 
ter, and  in  the  quarter  where  one 
would  naturally  look,  might  have 
learned  the  true  state  of  the  title.  The 
debtor's  attorney,  who  held  the  pos- 
session of  the  estate  for  his  use,  knew 
of  the  claim  of  the  cestui  que  trust, 
and  the  ground  of  it.  Any  inquiry  of 
him  would  have  led  at  once  to  the  dis- 
covery of  the  real  facts  in  the  case. 
This  was  not  done.  But  he  was  adopt- 
ed as  the  attorney  of  the  creditor  to 
make  the  levy,  and  he  was  taken,  of 
course,  cum  onere,  that  is,  with  his 
present  knowledge  of  the  title.  That 
he  was  bound  to  conmiunicate  to  the 
creditors,  as  much  as  if  he  had  origi- 
nally received  it  while  acting  as  the 
defendants'  agent."  The  court,  how- 
ever, seems  to  qualify  the  rule  some- 
what, by  adding  that,  if  the  knowledge 


attorney,  because  of  the  knowledge  of 
a  lawyer  employed  at  the  time  the 
mortgage  and  note  were  given,  such 
lawyer  being  no  longer  employed  by 
the  mortgagee.  Cartwright  v.  Everett 
(1888)  7  Haw.  216. 

See  further  the  cases  in  III.  b  and  c, 
infra. 

«>  Howard  Ins.  Co.  v.  Halsey  (1853) 
8  N,  Y.  271,  59  Am.  Dec.  478,  holding 
the  knowledge  of  an  attorney  employed 
to  foreclose  a  mortgage,  of  a  convey- 
ance by  the  mortgagor  of  a  part  of  the 
premises,  not  imputable  to  the  mort- 
gagees in  a  subsequent  transaction 
after  the  foreclosure  suit  had  been 
dropped,  in  which  the  mortgagees  re- 
leased a  part  of  the  premises  from  the 
lien  of  the  mortgage. 


as  to  the  equitable  title  still  remained 
in  the  mind  of  the  attorney,  it  did  not 
need  to  be  repeated  to  become  notice 
to  the  creditor.  In  a  subsequent  Ver- 
mont case,**  the  court,  in  holding  a 
client  chargeable  with  knowledge  of 
a  trust  possessed  by  his  attorney,  states 
that  "if  this  knowledge  comes  to  the 
attorney  or  agent  while  acting  in  an- 
other and  different  transaction,  the 
client  and  principal  will  be  affected 
with  notice."  It  is  of  course  true^ 
under  the  Vermont  rule,  that  if  the- 
knowledge  was  acquired  in  transact- 
ing the  business  of  the  principal,  or 
was  then  acted  upon  by  the  attorney, 
the  principal  is  chargeable;  thus,  an  at- 
taching creditor  has  been  held  charge- 
able with  the  knowledge  of  its  attor- 
ney of  a  prior  deed  by  its  debtor,, 
where  the  attorney  made  the  deed  andi 
saw  the  record  thereof,  and,  as  attor- 
ney for  the  creditor,  examined  the  rec- 
ord thereof  with  a  view  to  bringing 
the  attachment  suit.** 

Questions  connected  with  knowledge 
not  acquired  in  the  course  of  the  em- 
ployment most  frequently  arise  in  con- 
nection with  knowledge  acquired  prior 
to  the  agency  or  knowledge,  in  trans- 
acting the  business  of  another  client, 
and  these  questions  are  discussed  in 
subsequent  subdivisions  of  this  note* 
According  to  the  majority  of  courts, 
as  hereinafter  shown,  the  knowledge 
which  will  be  imputed  is  not  limited  to 
knowledge  acquired  in  the  course  of 
the  employment,  but  extends  to  previ- 
ously   acquired    knowledge,    if    such 


But  see  Constant  v.  University  of 
Rochester,  infra,  note  72. 

Ives  V.  Culton  (1917)  —  Tex.  Civ, 
App.  — ,  197  S.  W.  619,  holding  a  judg- 
ment creditor  not  chargeable  with  the 
knowledge  of  an  attorney,  derived  in 
another  transaction,  of  an  unrecorded 
conveyance  of  the  property  of  the 
judgment  debtor. 

Bulpett  V.  Sturges  (1870)  22  L.  T, 
N.  S.  (Eng.)  739,  18  Week.  Rep.  796. 

«i  Hart  V.  Farmers  &  M.  Bank  (1860) 
38  Vt.  252. 

»Abell  V.  Howe  (1871)  43  Vt.  403, 

^  Vermont  Min.  &  Quarrying  Co.  v. 

Windham  County  Bank  (1872)  44  Vt. 

489,  3  Mor.  Min.  Rep.  312. 
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knowledfife  is  present  to  the  mind  of 
the  attorney  when  acting  for  the 
client. 

b.  Knowledge  not  relating  to  the  subject* 
matter  of  employment. 

When  the  knowledge  does  not  relate 
to  the  subject-matter  of  the  employ- 
ment, the  client  is  not  chargeable 
therewith.**  In  one  case,**  after  ad- 
mitting the  general  proposition  that 
notice  to  the  attorney  is  notice  to  the 
client,  the  court  continues:  "But  it 
by  no  means  follows  that  because  the 
attorney  is  engaged  in  a  particular 
Buit  that  notice  te  him  in  reference 
to  a  cause  or  proceeding  with  which 
he  has  nothing  to  do,  and  over  which 
he  has  no  authority  or  control,  con- 
stitutes notice  to  his  client."  It  has 
been  held  that  a  judgment  creditor  of 
a  bankrupt,  whose  claim  was  not  filed 


in  the  bankruptcy  proceedings,  is  not 
chargeable  with  notice  of  the  proceed- 
ings because  of  the  knowledge  of  the 
attorney  who  represented  him  in  ob- 
taining the  judgment,  but  who  had  no 
authority  to  represent  him  in  the 
bankruptcy  proceedings,  and  is  not, 
therefore,  barred  by  the  bankrupt's 
discharge,  within  the  meaning  of  the 
provision  of  §  17  of  the  Bankruptcy 
Statute  of  1898  (30  Stat  at  L.  550, 
ehap.  541,  Gomp.  Stat.  §  9601,  1  Fed. 
Stat.  Anno.  2d  ed.  p.  708)  that  ''a  dis- 
charge in  bankruptcy  shall  release  a 
bankrupt  from  all  his  provable  debts 
except  such  as  •  .  .  (3)  have  not 
been  duly  scheduled  in  time  for  proof 
and  allowance,  with  the  name  of  the 
creditor  if  known  to  the  bankrupt,  un- 
less such  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bank- 
ruptcy."**   It  is  stated  by  the  South 


**In  Wyllie  v.  Pollen  (1863)  3  De 
G.  J.  &  S.  596,  46  Eng.  Reprint,  767, 
2  New  Reports,  500,  82  L.  J.  Ch.  N,  S. 
782,  9  L.  T.  N.  S.  71,  11  Week.  Rep. 
1081,  the  court  expresses  an  opinion 
that  where  the  solicitor  of  a  mort- 
gagor was  intrusted  by  the  solicitor 
of  persons  who  were  taking  a  transfer 
of  the  mortgage,  with  the  duty  of  ob- 
taining the  execution  by  the  mort- 
gagor of  the  transfer,  such  solicitor 
was  not  the  solicitor  of  the  transferees 
in  such  a  way  as  to  attract  the  opera- 
tion of  the  doctrine  of  constructive  no- 
tice, but  states  that,  assuming  that 
such  solicitor  was  the  solicitor  of  the 
transferees,  the  transferees  were  not 
chargeable  with  such  solicitor's  knowl- 
edge of  a  judgment  against  the  mort- 
gagor, since  the  existence  of  the  judg- 
ment debt  was  immaterial  to  the  trans- 
action, and  consequently  no  duty  de- 
volved upon  the  solicitor  to  divulge  its 
existence  to  the  transferees.  li  was 
accordingly  held  in  this  case  that  the 
transeferees  were  not  chargeable  with 
notice,  so  as  to  postpone  a  further 
charge  made  by  them  upon  the  mort- 
gaged property,  through  other  solici- 
tors, to  the  lien  of  the  judgment. 

Lord  Chelmsford  in  Eyre  v.  Burmes- 
ter  (1862)  10  H.  L.  Cas.  90,  11  Eng. 
Reprint,  959,  speaking  of  the  general 
rule  that  knowledge  of  a  solicitor  is 
imputed  to  the  client,  states:  ''But 
I  am  not  aware  that  this  imputed 
knowledge  has  ever  been  extended  to 
matters  which  have  no  reference  to 
rights  created  or  affected  by  the  trans- 


action, but  which  merely  relate  to  the 
motives  and  objects  of  the  parties,  or 
to  the  consideration  upon  which  the 
matter  in  hand  is  founded." 

**  Parish  v.  Hedges  (1909)  34  App. 
D«  C  21,  holding  notice  by  a  creditor 
of  a  decedent's  estate,  to  attorneys 
who  are  prosecuting  a  claim  of  the 
estate  against  the  Federal  govern- 
ment, but  who  have  nothing  to  do  with 
matters  relating  to  the  estate  in  the 
probate  court,  is  not  notice  to  the 
executrix,  within  the  meaning  of  a 
statutory  provision  that  no  executor 
or  administrator  who  shall  pay  out  as- 
sets of  the  estate  after  one  year  from 
the  date  of  his  letter  shall  be  answer- 
able for  any  claim  of  which  "he  had  no 
knowledge  or  notice  by  an  exhibition 
of  the  claim,  legally  authenticated." 

In  Larzelere  v.  Starkweather  (1878) 
38  Mich.  96,  there  was  held  to  be  no 
evidence  that  the  attorney  whose 
knowledge  was  sought  to  be  imputed 
to  another  was  the  attorney  of  such 
other,  at  least,  none  that  he  was  the 
attorney  in  the  particular  transaction 
in  which  notice  was  sought  to  be  im- 
puted; hence  the  imputation  was  de- 
nied. 

*«  Strickland  v.  Capital  City  Mills 
(1906)  74  S.  C.  16,  7  L.R.A.(N.S.)  426, 
54  S.  E.  220.  The  attorney  was  in- 
formed of  the  bankruptcy  proceeding^ 
and  was  present  at  the  first  meeting  of 
the  bankrupt  creditors.  He  testified 
that  he  was  present  merely  as  a  spec- 
tator, and  did  not  in  any  way  partici- 
pate in  the  meeting,  and  had  no  au- 
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Carolina  court  that  "there  is  no  doubt 
that  the  general  rule  is  that  notice  to 
the  attorney  is  notice  to  the  client, 
but  the  knowledge  of  the  attorney 
must  be  acquired  while  acting  for  the 
principal^  and  the  information  must 
relate  to  a  matter  within  the  scope  of 
his  agency,  the  theory  of  the  law  be- 
ing that  the  agent  is  presumed  to  have 
communicated  to  his  principal  knowl- 
edge which  it  was  his  duty  to  have 
communicated,  and  which  it  is  reason- 
able to  suppose  he  did  actually  com- 
municate.''^ It  has  been  held  that  no- 
tice to  an  attorney  who  defended  a 
suit,  of  a  general  assignment  of  the 


thority  to  represent  the  judgment 
creditor  in  the  bankruptcy  court. 

^  Chicago  Sugar  Ref .  Co.  v.  Jackson 
Brewing  Co.  (1898)  —  Tcnn.  — ,  48  S. 
W.  275,  holding  notice  to  the  attorney 
not  notice  to  the  judgment  debtor  so 
as  to  render  an  attachment  a  lien  in- 
ferior to  the  assignment. 

It  is  stated  obiter  in  Daniels  v. 
Pratt  (1880)  6  Lea  (Tenii.)  443,  that, 
**m  general,  notice  to  an  attorney  ex- 
pressly employed  to  defend  the  action 
would  not  be  notice  to  his  client  of 
the  assignment  of  the  judgment."  The 
court  further  states  with  reference  to 
the  facts  of  this  particular  case,  which 
involved  notice  to  the  attorney  of  a 
railroad  company,  that  the  question 
might  depend  largely  upon  the  nature 
of  the  relation  between  the  railroad 
company  and  the  attorney,  as  to  the 
duties  required  of  the  attorney  by  the 
course  of  business  between  them,  or 
by  the  contract  of  retainer. 

"Knowledge  of  an  improperly  re- 
corded mortgage  on  certain  property, 
possessed  by  an  attorney  who  "made" 
(whatever  that  expression  may  mean) 
a  writ  of  attachment  for  a  creditor, 
but  who  is  stated  not  to  have  been  the 
agent  of  the  creditor  in  the  attach- 
ment of  the  property,  is  held  not  im- 
putable to  the  creditor  in  Tucker  v. 
Tilton  (1875)  55  N.  H.  223. 

In  Saffron  Walden  Second  Ben. 
Bldg.  Soc.  V.  Rayner  (1880)  L.  R.  14 
Ch.  Div.  (Eng.)  406,  the  court,  in  hold- 
ing that  notice  to  solicitors  or  trustees 
of  a  mortgage  of  a  reversionary  share 
in  the  testator's  estate  was  not  notice 
to  the  trustee,  states:  "I  am  pre- 
pared, therefore,  to  say  that,  before  a 
notice  of  this  kind  of  a  charge  upon 
the  property  can  be  of  the  slightest 


judgment  obtained  therein,  is  not  no- 
tice to  the  client.*^ 

o.  IdnUted  mnplaytnent. 

In  case  of  a  limited  employment  it 
has  been  held  that  knowledge  of  the 
attorney,  beyond  the  scope  of  the  em- 
ployment, is  not  imputable  to  the 
client.**  Thus,  knowledge  of  an  at- 
torney, employed  by  a  prospective  pur- 
chaser of  property  to  examine  "an 
abstract  of  title  and,  from  that,"  give 
the  client  an  opinion  as  to  its  suffi- 
ciency, that  a  suit  in  which  it  was  at- 
tempted to  establish  a  lien  on  the 
property  was  pending,  will  not  be  im- 
puted to  the  client.**    The  Minnesota 


validity,  it  must  be  given,  if  given  to 
a  solicitor,  to  a  solicitor  who  is  actual- 
ly, either  expressly  or  impliedly,  au- 
thorized as  agent  to  receive  such  no- 
tices, and  I  am  of  opinion  that  in  this 
case  the  solicitors  were  not  so  author- 
ized." The  solicitors  in  this  case  were 
employed  by  the  trustees  in  all  mat- 
ters connected  with  the  estate  in 
which  professional  assistance  was  re- 
quired, and  at  the  time  when  the  mort- 
gage in  question  was  executed  they 
were  acting  for  the  trustees  as  execu- 
tors of  the  estate,  in  a  chancery  suit 
to  which  the  testator  had  been  a  party, 
and  were  also  receiving  on  behalf  of 
the  trustees,  and  distributing  among 
the  persons  entitled,  the  interest  on  a 
considerable  mortgage  which  formed 
part  of  the  testator's  estate,  and  which 
they  had  been  employed  as  solicitors 
in  effecting,  after  the  testator's  death. 

See  Florence  v.  De  Beaumont  (re- 
ported herewith)  ante,  1565. 

In  Puffer  v.  Badley  (reported  here- 
with) ante,  1561,  a  vendor  was  held 
not  chargeable  with  knowledge  of  an 
offer  made  for  the  property  by  the 
vendee  to  a  broker,  and  possessed  by 
the  vendee's  attorney,  who,  at  the  re- 
quest of  the  vendor's  attorney,  who 
had  become  ill,  passed  upon  the  suffi- 
ciency of  the  title  to  the  property. 

**Trentor  V.  Pothen  (1891)  46  Minn. 
298,  24  Am.  St.  Rep.  228,  49  N.  W.  129. 
The  attorney  was  attorney  for  the  de- 
fendant— that  is,  the  vendor  of  the 
person  to  whom  notice  was  sought  to 
be  imputed — in  the  action  which  was 
pending  at  the  time  of  the  examination 
of  title. 

This  seems  to  have  been  the  theory 
on  which  knowledge  of  attorneys  of 
the  insolvency  of  a  grantor  was  held 
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court •^  argues:  "The  rule  which  im- 
putes to  the  principal  the  knowledge 
possessed  by  the  agent  applies  only  to 
cases  where  the  knowledge  is  pos- 
sessed by  an  agent  within  the  scope 
of  whose  authority  the  subject-matter 
lies;  in  other  words,  the  knowledge  or 
notice  must  come  to  an  agent  who  has 
authority  to  deal  in  reference  to  those 
matters  which  the  knowledge  or  notice 
affects.  .  .  .  Hence,  in  order  to  de- 
termine whether  the  knowledge  of  the 
agent  should  be  imputed  to  the  prin- 
cipal, it  becomes  of  primary  impor- 
tance to  ascertain  the  exact  scope  and 
extent  of  the  agency.  In  this  case  it 
appears  from  the  evidence  that  the 
agency  was  special,  and  limited  to  ex- 
iimining  an  abstract  of  title,  and,  from 
that,  giving  the  intervener  an  opinion 
as  to  the  sufficiency  of  defendant's 
title.  In  other  words,  it  was  the  or- 
dinary case  of  the  employment  of  an 
attorney  to  examine  the  record  title 
and  give  an  opinion  whether  or  not  it 
is  good.  We  do  not  suppose  it  was 
ever  understood  that  it  was  within  the 
scope  of  the  agency  of  an  attorney, 
under  such  circumstances,  to  go  be- 
yond the  record  evidences  of  title  and 


make  inquiry  of  people  generally  for 
information  as  to  facts  that  might  af- 
fect the  title.  If  a  party  who  employs 
an  attorney  for  the  special  purpose  of 
examining  an  abstract  and  passing  up- 
on the  record  title  is  to  be  charged 
with  notice  of  all  knowledge  which 
the  attorney  may  have  previously  ac- 
quired from  other  transactions  for 
other  parties,  it  would  be  very  dan- 
gerous to  employ  an  attorney  at  all 
for  any  such  purpose,  and  the  one 
whom  it  would  be  most  dangerous  to 
employ  would  be  the  attorney  having 
the  most  experience  and  the  most  ex- 
tensive practice.  We  are  of  opinion 
that  in  view  of  the  special  and  limited 
purpose  for  which  the  intervener  em- 
ployed this  attorney,  his  knowledge 
of  the  pendency  of  this  action  cannot 
be  imputed  to  his  principal." 

In  a  number  of  cases,  one  who  em- 
ployed an  attorney  to  pass  upon  title 
to  property  has  been  held  not  charge- 
able with  all  knowledge  possessed  by 
the  attorney  in  regard  thereto.'*  In 
some  such  cases,  however,  the  decision 
is  based  upon  the  fact  that  the  knowl- 
edge was  not  acquired  in  the  course 
of  the  attorney's  emplosrment.**    It  has 


not  imputable  to  a  vendee  in  Weil  v. 
Reiss  (1901)  167  Mo.  125,  66  S.  W. 
946,  where  the  attorneys  were  em- 
ployed by  the  vendee  merely  to  ex- 
amine the  abstract  of  title,  report 
upon  the  title  shown  by  it,  and  draw 
the  deed. 

''^Trentor  v.  Pothen  (Minn.)  supra. 

«i  Mauley  v.  Zeigler  (1859)  23  Tex. 
88,  holding  one  who  consults  an  at- 
torney about  the  title  to  land,  not 
chargeable  with  the  knowledge  of  the 
attorney  of  an  attachment  which  had 
previously  been  levied  upon  the  land. 
It  is  stated  by  the  court  that  "the  prin- 
ciple is  undoubtedly  a  sound  one  that 
a  principal  is  generally  chargeable 
with  notice  to  his  agents.  But  this 
principle  cannot  be  stretched  so  far 
as  to  charge  every  man  who  consults 
an  attorney  about  the  title  to  land, 
with  all  the  knowledge  which  the  at- 
torney may  possess  about  the  matter 
concerning  which  he  is  consulted." 

Arrington  v.  Arrington  (1894)  114 
N.  C.  151,  19  S.  E.  351.  See  supra, 
note  3. 

Rogers  v.  Driscoll  (1910)  59  Tex, 
Civ.  App.  419,  125  S.  W.  599. 

Forsyth   v.   Dow    (1914)    81   Wash. 


137,  142  Pac.  490,  holding  a  purchaser 
of  personal  property  not  chargeable 
with  knowledge  of  the  price  paid  for 
such  property  by  his  vendor,  possessed 
by  an  attorney  whom  the  purchaser 
employed  to  see  that  he  got  title  to  the 
property. 

Lowther  v.  Carlton  (1741)  2  Atk. 
242,  26  Eng.  Reprint,  549,  Cas.  t.  Talb. 
187,  25  Eng.  Reprint,  730. 

•*  A  purchaser  of  land  who  has  em- 
ployed an  attorney  merely  to  pass  on 
the  record  title,  and  draw  the  neces- 
sary papers  after  he  has  made  his 
purchase,  is  not  chargeable  with 
knowledge  of  a  fraudulent  intent  on 
the  part  of  the  grantor,  possessed  by 
the  attorney,  and  acquired  prior  to  and 
independently  of  the  employment 
Rogers  v.  Driscoll  (1910)  59  Tex.  Civ. 
App.  415,  125  S.  W.  599. 

It  is  stated  obiter  in  Lowther  v. 
Carlton  (Eng.)  supra,  that  "if  a  coun- 
sel or  attorney  is  employed  to  look 
over  a  title,-  and  by  some  other  trans- 
action, foreign  to  the  business  in  hand, 
has  notice,  this  shall  not  affect  the 
purchaser ;  for,  if  this  was  not  the  rule 
of  the  court,  it  would  be  of  dangerous 
consequence,  as  it  would  be  an  objec- 
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been  held  that  the  knowledge  of  an 
attorney  for  a  purchaser  of  land,  of  a 
defect  in  the  title,  is  not  imputable  to 
his  client  until  it  becomes  his  duty  to 
advise  his  client  concerning  it.  This 
being  held  to  be  at  the  time  when,  by 
the  terms  of  the  contract,  the  balance 
of  the  purchase  money  is  to  be  paid 
and  the  deed  to  be  taken,  the  knowl- 
edge cannot  be  imputed  before  this 
time.**  Many  cases  impute  to  a  pur- 
chaser of  land  the  knowledge  of  his 
attorney,  as  may  be  seen  by  an  exam- 
ination of  the  cases  set  out  in^  the 
notes  in  III.  a,  supra.  The  scop*e  of 
the  attorney's  duties  under  his  em- 
ployment is  the  determinative  fact  in 
this  connection. 

IV,  Facta   acquired  in   tranaacting   ths 
h-uainess  of  another  client. 

a.  In  general. 

Facts  acquired  by  an  attorney  while 
acting  for  a  client  other  than  the  one 
to  whom  a  knowledge  thereof  is  sought 


to  be  imputed  occupy  a  peculiar  rela- 
tion to  the  question  under  considera- 
tion in  this  note.  Facts  acquired  from 
another  client  may  have  been  acquired 
within  the  period  of  the  employment 
by  the  client  sought  to  be  charged,  or 
,  before  the  time  of  such  employment. 
It  thus  appears  that  there  are  two 
elements  to  be  considered  in  dealing 
with  knowledge  so  acquired.  The 
courts,  however,  have  not  been  con- 
sistent in  dealing  with  this  situation. 
A  case  involving  facts  so  acquired  is 
sometimes  decided  on  the  ground  that 
the  facts  were  acquired  prior  to  the 
agency;  sometimes  on  the  ground  that 
the  facts  were  acquired  from  another 
client.  The  cases  which  consider  the 
direct  question,  whether  knowledge 
acquired  in  transacting  the  business 
of  one  client  is  imputable  to  another, 
do  not  answer  the  question  uniformly. 
It  has  been  held  that  knowledge  ob- 
tained in  transacting  business  for  one 
client  is  not  imputable  to  another,'^ 


tion  against  the  most  able  counsel,  be- 
cause, of  course,  they  would  be  more 
likely  than  others  of  less  eminence 
to  have  notice,  as  they  are  engaged  in 
a  great  number  of  affairs  of  this  kind." 

^Kountze  v.  Helmuth  (1893)  140 
N.  Y.  432,  36  N.  E.  656,  holding  that 
the  purchaser  could  not  before  this 
time,  by  his  act,  waive  a  deffect  of  a 
title  of  which  he  had  no  actual  knowl- 
.  edge,  on  the  theory  that  knowledge  of 
the  defect  was  imputed  to  him  from 
the  knowledge  of  the  attorney. 

•*McCormick  v.  Wheeler  (1864)  86 
UL  114,  85  Am.  Dec.  388,  holding  that 
knowledge  of  dn  attorney  of  the  set- 
ting aside  of  the  satisfaction  of  a 
judgment  in  favor  of  one  client  is  not 
imputable  to  anbther  client  who  held 
a  junior  lien  upon  the  property  cov- 
ered by  the  first  judgment,  and  who 
levied  execution  thereon  without  ac- 
tual notice  that  the  first  judgment  had 
not  been  satisfied. 

Campbell  v.  Benjamin  (1873)  69  III. 
244,  holding  knowledge  of  attorneys 
while  acting  for  parties  to  a  mortgage 
foreclosure  and  sale,  of  fraud  therein, 
not  imputable  to  a  subsequent  mort- 
gagee of  the  premises,  who  employed 
the  attorneys  to  examine  the  title. 

Herrington  v.  McCollum  (1874)  73 
111*  476,  holding  knowledge  of  an  attor- 
ney for  the  holder  of  the  legal  title  of 
land,  of  equities  in  a  third  person,  not 


imputable  to  a  subsequent  purchaser 
of  the  land  who  employed  him. 

A  letter  written  by  an  attorney  of 
a  plaintiff  to  the  plaintiff,  explaining 
the  delay  in  collecting  the  claim  on 
which  suit  was  brought,  was  held  not 
admissible  to  show  notice  to  a  defend- 
ant to  the  duit,  although  the  writer  of 
the  letter  was  at  that  time  the  attor^ 
ney  of  the  defendant  as  well  as  of  the 
plaintiff,  in  Equitable  Securities  Co.  v. 
Green  (1901)  113  6a.  1013,  39  S.  £. 
434. 

Sebald  v.*  Citizens  Deposit  Bank 
(1907)  31  Ky.  L.  Rep.  1244,  14  L.R.A. 
(N.S.)  376,  105  S.  W.  130,  holding  the 
knowledge  of  the  president  of  a  bank, 
who  was  acting  as  attorney  for  its  di- 
rectors in  bankruptcy  proceedings  at 
the  time  he  executed  a  note  to  the  bank 
bearing  the  name  of  a  solvent  surety, 
of  such  insolvency,  will  not  be  im- 
puted to  the  bank.  It  is  stated,  how- 
ever, in  this  case,  that  the  attorney 
was  not  representing  the  bank  in  the 
matter,  but  was  representing  the  di- 
rectors ;  but  the  court  adds  that  ''it  is 
not  presumed  in  law,  therefore,  that 
such  attorney  has  communicated  such 
knowledge  to  another  client  or  prin- 
cipal, for  to  do  so  would  necessitate 
his  violation  of  the  law  and  of  his  duty, 
which  is  never  presumed." 

In  Denton  v.  Ontario  County  Nat. 
Bank  (1896)   160  N.  Y.  126,  44  N.  E. 
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at  least,  not  where  it  was  obtained  be- 
fore the  relation  of  attorney  and  cli- 
ent existed  between  the  attorney  and 
the  client  soufifht  to  be  charged  with 
notice;  and  this  is  true,  even  though 
the  employment  is  with  reference  to 


the  same  subject-matter.^  This  hold- 
ing is  sometimes  attributed  to  the  gen- 
eral theory  that  notice,  to  charge  the 
principal,  must  have  been  received 
while  the  attorney  was  engaged  in  the 
discharge  of  his  duties,  as  such,  and 


781,  where  the  knowledge  of  an  attor- 
ney of  a  foreclosure  action  in  which 
he  appeared  for  a  party  was  sought 
to  be  imputed  to  a  junior  mortgagee, 
who  thereafter  employed  the  same  at- 
torney to  foreclose  his  mortgage.  The 
court  states  that  the  junior  mortgagee 
"is  not  chargeable  with  knowledge 
of  a  fact  which  his  present  attorney 
obtained,  or  which  came  to  his  knowl- 
edge, while  acting  for  another."  This 
decision,  however,  seems  finally  to 
have  been  based  upon  the  rule  of  Con- 
stant V.  University  of  Rochester,  in- 
fra, note  72,  to  the  effect  that  knowl- 
edge will  not  be  imputed  in  such  a 
case  unless  it  was  present  to  the  mind 
of  the  attorney  at  the  time  of  the  sub- 
sequent transaction. 

Steinmeyer  v.  Steinmeyer  (1898)  65 
S.  C.  9,  33  S.  E.  15 ;  but  see  Blackwell 
V.  British  American  Mortg.  Go.  infra, 
note  48. 

See  Pacific  Mfg.  Co.  v.  Brown  (1894) 
8  Wash«  847,  86  Pac.  273,  supra,  note 
19. 

And  see  further  IV.  b,  infra,  in 
which  it  expressly  appears  that  the  at- 
torney was  representing  both  clients 
at  the  same  time. 

MMundine  v.  Pitts  (1848)  14  Ala. 
84,  holding  that  knowledge  of  an  at- 
torney who  executed  a  deed,  of  a  con- 
tingent right  of  the  grantor  to  rescind, 
is  not  imputable  to  a  subsequent  client, 
for  whom,  a  few  days  later,  he  exe- 
cuted a  deed  of  the  same  land  from 
the  grantee  in  the  first  deed. 

Pepper  v.  George  (1874)  51  Ala.  190, 
holding  that  knowledge  of  an  attorney 
who  drew  a  conveyance,  of  a  vendor's 
lien  in  favor  of  the  grantor,  is  not  im- 
putable to  a  subsequent  client,  for 
whom  the  attorney  drew  a  mortgage 
en  the  property  from  the  vendee  in  the 
first  conveyance. 

Scotch  Lumber  Co.  v.  Sage  (1901) 
132  Ala.  598,  90  Am.  St.  Rep.  932,  32 
So.  607,  holding  that  knowledge  of  an 
unrecorded  deed,  acquired  while  act- 
ing as  attorney  for  a  holder  in  the 
chain  of  title,  is  not  notice  to  one  who 
thereafter  employs  the  attorney  to 
purchase  the  land  for  him. 

Chapman  v.  Hughes  (1901)  184  Cal. 
641,  66  Pac.  982,  60  Pac.  974,  holding 


notice  to  an  attorney  of  the  rights  of 
a  cestui  que  trust,  acquired  when  em- 
ployed by  one  person  to  examine  the 
status  of  title  to  land  involved  in  cer- 
tain mortgages,  no  notice  to  one  who 
subsequently  employed  the  attorney 
with  reference  to  a  purchase  of  the 
moi;t;gages  from  the  trustee. 

Brown  v.  Wilson  (1895)  21  Colo. 
309,  52  Am.  St.  Rep.  228,  40  Pac.  688. 
Notice  to  an  attorney  of  irregularities 
in  an  action  in  which  a  judgment  is 
obtained  and  property  of  the  judgment 
debtor  sold,  obtained  from  one  client, 
is  not  notice  to  a  subsequent  client  of 
the  attorney,  who  employs  him  with 
reference  to  the  property. 

Downer  v.  Porter  (1905)  116  Ky. 
422,  76  S.  W.  185,  holding  knowledge 
of  attorneys  of  a  conveyance  of  prop- 
erty by  an  insolvent  debtor,  acquired 
from  the  debtor  for  whom  they  were 
attorneys,  not  imputable  to  an  as- 
signee to  whom  the  debtor  subsequent- 
ly assigned  his  property  for  the  bene- 
fit of  creditors,  and  who  employed  the 
same  attorneys. 

Hood  V.  Fahnestock  (1839)  8  Watts 
(Pa.)  489,  34  Am.  Dec.  489,  holding 
purchaseirs  of  land  not  chargeable 
with  knowledge  of  the  attorney  em- 
ployed by  them  to  draw  the  deed,  of 
a  trust  in  said  land,  acquired  in  trans- 
acting business  for  another. 

Taylor  v.  Evans  (1897)  16  Tex.  Civ. 
App.  409,  41  S.  W.  877  (explaining 
Taylor  v.  Evans  (1894)  —  Tex.  Civ. 
App.  — ,  29  S.  W.  172) ,  holding  attach- 
ing creditors  not  chargeable  with 
knowledge  of  their  attorney  of  a  con- 
templated assignment  by  the  debtor, 
acquired  prior  to  his  employment  by 
the  attaching  creditors,  unless  such 
matter  was  again  brought  to  the  mind 
of  the  attorney  after  such  emplo3nnent 
and  before  the  attachments  were 
made. 

In  Williams  v.  Tatnall  (1862)  29  IIL 
553,  knowledge  of  attorneys  for  a 
judgment  creditor,  of  an  unrecorded 
mortgage  on  defendant's  lands,  was 
imputed  to  the  creditor.  It  appeared 
that  one  of  the  attorneys  had  taken  the 
acknowledgment  of  the  mortgage  long 
before,  being  employed  by  the  credi- 
tor, and  that  he  had  knowledge  of  the 
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«ot  when  engaged  in  other  business.** 
It  is»  in  other  cases,  attributed  to  the 
general  proposition  that  the  notice  or 
knowledge  must  have  been  acquired 
by  the  attorney  within  the  period  of 
his  agency;*^  it  has  been  stated  to 
he  necessary  ''that  the  knowledge  of 
the  agent  or  attorney  should  be  gained 
in  the  course  of  the  same  transaction 
in  which  he  is  employed  by  his  cli- 
ent." ••  The  reason  is,  says  one  court, 
"that  no  man  can  be  supposed  always 
to  carry  in  his  mind  the  recollection 
of  former  occurrences."  ••  But  in 
other  cases,  Jn  which  the  fact  sought 
to  be  imputed  is  one  which  was  com- 
municated by  another  client,  and 
which  comes  under  the  class  of  a  priv- 
ileged communication,  or  is  of  such  a 
nature,  this  holding  is  based  upon  the 
impropriety  of  thus  communicating 
facts    obtained    from   one   client,   to 


another.**  "An  attorney,"  says  the 
court  in  one  case,  "is- not  required  to 
disclose  to  one  client  the  secrets  of 
another,  intrusted  to  him  profession- 
ally by  the  other  client  in  the  transac- 
tion of  his  business.""  That  knowl- 
edge acquired  by  an  attorney  in 
conducting  business  for  one  client  is 
not  imputable  to  a  subsequent  client, 
where  it  would  be  a  breach  of  profes- 
sional confidence  to  make  the  disclo- 
sure, is  held  in  some  cases  that  take 
the  general  view  that  such  knowledge 
will  be  imputed  ordinarily,  where  it 
was  present  to  the  mind  of  the  attor- 
ney.*' In  some  cases  in  which  the  no- 
tice was  imputed  to  the  client,  it  is 
jstated  that  the  knowledge  was  ac- 
quired by  the  attorney  in  such  a  man- 
ner that  he  might  communicate  it  to 
his  client,  or  act  upon  it,  without  being 
guilty  of  any  violation  of  duty.**    For 


mortgage  in  mind  when  acting  for  the 
creditor. 

See  McGormick  v.  Joseph  (1887)  83 
Ala.  401,  8  So.  796,  infra,  note  67. 

**  Mundine  V.  Pitts  (1848)  14  Ala. 
84;  Pepper  v.  George  (1874)  51  Ala. 
190. 

•■^  Pepper  v.  George  and  McGormick 
V.  Joseph  (Ala.)  supra. 

See  Taylor  v.  Evans  (1897)  16  Tex. 
Civ.  App.  409,  41  S.  W.  877,  supra,  note 
35. 

**Hood  V.  Fahnestock  (Pa.)  supra, 
approved  in  Martin  v.  Jackson  (1856) 
27  Pa.  508,  67  Am.  Dec.  489. 

See  statement  as  to  Pennsylvania 
cases,  supra,  note  14. 

See  Kirklin  v.  Atlas  Sav.  &  L.  Asso, 
(1900)  —  Teniu  — ,  60  S.  W.  149,  in- 
fra, note  99. 

**Hood  V.  Fahnestock  (Pa.)  supra. 

The  court  in  Mutual  Bldg.  &  L. 
Asso.'s  Case  (1896)  19  Pa.  Co.  Ct.  504, 
referred  to  the  statement  in  Hood  v. 
Fahnestock,  set  out  in  the  text,  and 
states  that,  the  reason  for  the  rule 
having  ceased,  the  rule  itself  ceases, 
and  continues:  "The  reason  ceases 
in  the  present  case,  as  the  point  to  be 
remembered  was  a  present  one,  stick- 
ing out  of  the  very  transaction  in 
question."    See  supra,  for  facts. 

See  cases  infra,  relating  to  imputing 
previously  acquired  knowledge. 

**In  Brown  v.  Wilson  (1895)  21 
Colo.  309,  52  Am.  St.  Rep.  228,  40  Pac. 
688,  it  is  stated  that  it  ''would  have 
been  of  doubtful  professional  pro- 
priety" on  the  part  of  an  attorney  to 


communicate  such  facts.  Facts  were 
as  to  irregularity  in  obtaining  a  judg- 
ment; see  supra. 

While  it  does  not  appear  that  the 
knowledge  sought  to  be  imputed  in 
Hood  V.  Fahnestock  (1839)  8  Watts 
(Pa.)  489, 34  Am.  Dec.  489,  supra,  was 
a  confidential  communication,  it  is 
stated  by  the  court  that  knowledge  ac- 
quired by  an  attorney  in  one  trans- 
action will  not  be  imputed  to  another 
client  in  another  transaction,  because 
"it  might  be  contrary  to  his  duty  to 
reveal  the  confidential  communication 
of  his  client." 

See  Akers  v.  Rowan  (1890)  33  S.  C. 
451,  10  L.R.A.  705,  12  S.  E.  165,  infra, 
97. 

"Downer  v.  Porter  (1903)  116  Ky. 
422,  76  S.  W.  135.  See  Sebald  v.  Citi- 
zens Deposit  Bank  (1907)  31  Ky.  L. 
Rep.  1244,  14  L.R.A.(N.S.)  376,  105 
S.  W.  130,  supra,  note,  34. 

**Melms  V.  Pabst  Brewing  Co. 
ri896)  93  Wis.  153,  57  Am.  St.  Rep, 
899,  66  N.  W.  518,  holding  that  the 
knowledge  of  an  attorney  for  execu- 
tors of  the  invalidity  of  the  sale  to  one 
of  their  number,  will  not  be  imputed 
to  a  purchaser  from  the  executor, 
where  the  same  attorney  was  em- 
ployed by  the  executor  and  his  vendee 
in  completing  the  transaction. 

**Littauer  v.  Houck  (1892)  92  Mich. 
163,  31  Am.  St.  Rep.  572,  52  N.  W.  464, 
imputing  to  an  execution  creditor 
knowledge  of  his  attorney  of  a  mort- 
gage on  the  goods  on  which  the  execu- 
tion was  levied,  acquired  in  a  conver- 
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further  cases  holding  that  knowledge 
acquired  by  an  attorney  in  acting  for 
one  client  will  not  be  imputed  to 
another,  see  IV.  b,  infra. 

On  the  contrary,  it  has  been  held 
that  knowledge  acquired  by  an  attor- 
ney when  acting  for  one  client  is  im- 
putable to  a  subsequent  client,  where 
the  former  employment  was  of  recent 
date.^  And  in  many  cases  the  fact 
that  the  knowledge  sought  to  be  im- 
puted was  acquired  in  the  service  of 
another  client  is  not  considered,  at 
least  not  beyond  the  fact  that  it  was 
-acquired  in  another  transaction.^ 

Not  all  knowledge  obtained  by  an 
attorney  when  engaged  in  the  work  of 
a  client  comes  by  way  of  a  confiden- 
tial communication,  and  as  to  such 
knowledge  there  has  been  held  to  be 
no  argument  against  its  imputation  on 
the  ground  of  confidence.  Thus,  there 
has  been  held  to  be  nothing  of  a  confi- 
dential nature  in  the  pendency  of  an 
action,  which  would  prevent  knowl- 
edge thereof  by  an  attorney  for  a  party 
therein  being  imputed  to  another  cli- 
ent of  the  attorney,  under  the  rule 
that  the  doctrine  of  imputed  notice 


does  not  extend  to  knowledge  of  a 
confidential  and  privileged  nature,  ac- 
quired through  previous  professional 
engagements,  which  the  attorney  was 
not  at  liberty  to  communicate  to  the 
client.^  It  has  been  held  that  in- 
formation imparted  to  an  attorney  im 
an  attempt  to  evade  the  Assignment 
Laws  is  not  protected  as  confiden- 
tial.*'' 

d.  Attorney  acting  for  both  clients  ttt  the 

same  time, 

!•  In  ffeneraX* 

Where  the  attorney  is  acting  for 
several  clients  at  the  same  time,  and 
in  the  same  business,  it  has  been  held 
that  notice  to  or  knowledge  of  the  at^ 
tomey,  acquired  in  the  transaction  of 
the  business  of  one  of  the  clients,  is 
knowledge  to  all  the  clients.  Thus,  a 
nonresident  mortgage  company  has 
been  held  chargeable  with  the  knowl- 
edge of  an  attorney  who  represented 
it  and  the  borrower  in  making  a 
loan.**  This  rule  is  invoked  in  case 
of  an  attorney  who  represents  several 
creditors  of  a  debtor;  his  knowledge  is 
imputed  to  all  his  clients.*^    Knowl- 


sation  with  the  mortgagee  a  few  days 
previous  to  the  receipt  of  the  claim 
on  which  the  suit  was  afterwards 
brought,  judgment  obtained,  and  exe- 
cution levied. 

**Melms  V.  Pabst  Brewing  Co. 
(1896)  93  Wis.  153,  57  Am.  St.  Rep. 
899,  66  N.  W.  518  (dictum).  See  su- 
pra, for  facts. 

J  In  Dunlap  v.  Wilson  (1863)  82  DL 
517,  there  is  obiter  to  the  effect  that 
if  an  attorney  had  been  recently  em- 
ployed in  drawing  a  mortgage  on  cer- 
tain lands  he  must  be  presumed  to 
have  acted  with  reference  to  his  knowl- 
edge thereof,  and  the  knowledge  thus 
possessed  by  him  is  imputable  to  a 
subsequent  purchaser  of  the  land,  who 
employed  him.  But  see  McCormick  v. 
Wheeler  (1861)  36  HI.  114, 85  Am.  Dec. 
388,  supra. 

46  g^^  infra  V. 

*«  Trentor  v.  Pothen  (1891)  46  Minn. 
298,  24  Am.  St  Rep.  225,  49  N.  W.  129. 

See  Holmes  v.  Long  (1918)  —  Tex. 
Civ.  App.  — ,  207  S.  W.  201,  supra,  note 
10. 

« Taylor  v.  Evans  (1894)  —  Tex. 
Civ.  App.  — ,  29  S.  W.  172. 

*^Blackwell  v.  British  American 
Mortg.  Co.  (1902)  65  S.  C.  105,  43  S. 


E.  395,  holding  a  nonresident  mort- 
gage company  chargeable  with  the 
knowledge  of  an  attorney  who  nego- 
tiated the  loan,  preparing  the  abstract, 
passing  upon  the  title,  etc.,  and  wha 
is  held  to  have  acted  as  agent  both 
for  borrower  and  lender,  that  a  con- 
veyance in  the  chain  of  title,  which 
purported  to  be  an  absolute  one,  was 
in  fact  a  mortgage. 

Compare  with  Kirklin  v.  Atlas  Sav. 
&  L.  Asso.  —  Tenn.  — ,  60  S.  W.  149, 
infra,  note  99. 

And  see  Pyeatt  v.  Estus  (reported 
herewith)  ante,  1570. 

«City  Nat.  Bank  v.  Jeffries  (1882) 
73  Ala.  185,  holding  the  knowledge  of 
an  attorney  for  three  creditors  of  a 
failing  debtor,  of  a  compromise  which 
he  attempted,  favoring  two  of  the 
creditors,  the  third  creditor  to  share 
with  other  creditors  on  less  favor- 
able terms,  is  notice  to  the  third  credi- 
tor so  as  to  prevent  the  attempted  com- 
promise from  being  fraudulent  as  to 
him. 

Haven  v.  Snow  (1833)  14  Pick. 
(Mass.)  28.  Knowledge  of  an  attor- 
ney for  several  attaching  creditors,  of 
an  attachment  levied  in  favor  of  one 
of  his  clients,  is  imputable  to  his  other 
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edge  of  an  attorney  when  acting  for 
one  creditor,  of  fraud  in  the  discharge 
of  the  debtor  in  insolvency  proceed- 
ings, is  imputable  to  another  creditor 
whom  the  attorney  represented  in  an 
action  against  the  debtor.'®  The  rule 
is  also  invoked  where  the  attorney 
represents  the  debtor  and  some  of  the 
creditors."  Knowledge  of  insolvency 
and  of  an  intent  to  give  an  unlawful 
preference,  possessed  by  an  attorney 
for  an  insolvent  debtor,  is  imputable 
to  a  creditor  who  employed  such  attor- 
ney." This  has  been  held  true,  even 
if  the  creditors  did  not  know  that  the 
attorneys  employed  represented  the 
debtor." 

Where  an  attorney  who  has  acquired 
knowledge  of  certain  facts  while  act- 
ing for 'one  client,  afterwards,  and 
while  still  representing  this  client,  is 
employed  by  another  in  a  matter  aris- 
ing out  of  the  transaction  in  which 
the  knowledge  was  obtained,  notice  of 
this  fact  has  been  imputed  to  the  sub- 
sequent client,"  and  reversely,  when 
an  attorney,  while  representing  one 
client,  has,  while  in  the  employment  of 
another  and  subsequent  client,  ob- 
tained knowledge  relating  to  the  sub- 
ject-matter of  his  first  employment, 
such  knowledge  is  imputable  to  the 
first  client." 

In  a  case  in  which  the  knowledge  of 
attorneys  for  an  insolvent  debtor,  of 

clients  in  whose  favor  attachments 
were  subsequently  levied. 

Bums  V.  Wilson  (1897)  28  Can.  S. 
C.  207,  holding  the  knowledge  of  an 
attorney  who  represented  creditors  of 
an  insolvent  debtor  and  a  lender  upon 
the  security  of  a  chattel  mortgage  upon 
the  insolvent's  goods,  imputable  to  the 
lender,  where  the  knowledge  was  ac- 
quired in  making  the  loan.  The  credi- 
tors in  this  case  were  paid  with  the 
money  secured  by  the  loan. 

"Blake  v.  Clary  (1891)  83  Me.  164, 
21  Atl.  841. 

"  Shideler  v.  Fisher  (1899)  13  Colo. 
App.  106,  57  Pac.  864,  holding  knowl- 
edge of  an  attorney  for  an  insolvent 
debtor  and  several  creditors,  of  fraud 
in  a  mortgage  taken  for  the  benefit  of 
the  attorney  and  the  creditors  whom 
he  represented,  in  that  it  secured  the 
attorney  for  future  services  to  be  ren- 
dered the  insolvent,  notice  to  the 
creditors. 


the  insolvency,  and  his  intent  to  pre- 
fer creditors,  was  imputed  to  a  cred- 
itor who  employed  such  attorneys  to 
prosecute  his  claim,  it  has  been  held 
that  so  long  as  the  knowledge  was  ac- 
quired while  the  employment  of  the 
attorneys  by  the  creditor  was  in  force, 
it  is  imputable,  no  matter  how  such 
knowledge  was  acquired.  The  court 
states  that  to  say  that  the  knowledge 
which  came  to  the  attorneys  "came  to 
them  because  they  were  attorneys  for 
the  debtors  on  a  prior  employment^ 
does  not  help  the  case.  They  were* 
none  the  less  acting  for  the  bank,  and 
the  facility  they  had,  through  their 
employment  for  the  debtors,  to  do  just 
what  was  done  in  this  case  to  secure 
the  preference,  is  no  mitigation;  oth- 
erwise, all  that  a  creditor  seeking  a 
preference  need  do  is  to  employ  the 
debtor's  prior  attorney."  " 

Some  cases,  taking  the  view  that 
knowledge  will  be  imputed,  emphasize 
the  manner  in  which  the  knowledge 
was  obtained.  For  example,  the  court 
in  imputing  knowledge  of  fraud  in  the 
discharge  of  an  insolvent  debtor,  to 
a  creditor  represented  by  an  attorney 
who  was  present  in  court  at  the  time 
of  such  discharge,  as  attorney  for 
another  creditor,  states :  "This  knowl- 
edge was  not  obtained  by  confidential 
communications  or  other  means  which 
would  justify  them  in  withholding  it 

Knowledge  of  an  attorney  for  a  fail- 
ing debtor  and  a  number  of  creditors^ 
in  whose  favor  mortgages  were  given 
or  judgments  confessed,  of  a  prior  un- 
recorded mortgage  given  by  the  debt- 
or, is  imputable  to  the  creditors  for 
whom  the  attorney  acted.  Haas  v. 
Sternbach  (1895)  156  III.  44,  41  N.  E. 

51.  This  is  held  true,  although  the 
attorney  was  employed  by  the  debtor; 
see  further  as  to  this  case,  infra. 

"Wight  V.  Muxlow    (1875)   8  Ben. 

52,  Fed.  Cas.  No.  17,629 ;  Brown  v.  Jef- 
ferson County  Nat.  Bank  (1881)  19 
Blatchf.  315,  9  Fed.  258. 

"Brown  v.  Jefferson  County  Nat. 
Bank  (Fed.)  supra. 

"Donald  v.  Beals  (1881)  57  Cal. 
399;  see  facts,  infra,  note  71. 

"See  Walker  v.  Schreiber  (1877)  47 
Iowa,  529,  supra,  note  16. 

"Brown  v.  Jefferson  County  Nat.. 
Bank  (Fed.)  supra. 
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from  their  clients.    It  was  obtained  in 
open  eourt."  ^ 

The  contrary  view  is  taken  where 
an  attorney  is  acting  for  the  clients  at 
the  same  time,  and  it  has  been  held 
that  knowledge  of  an  attorney  who 
represents  two  persons,  acquired 
while  transacting  the  business  of  the 
one,  will  not  be  imputed  to  the  other.^ 
It  has  been  held  that  knowledge  of  a 
claim  to  land,  derived  by  one  as  at- 
torney for  a  defendant  in  a  suit  by 
the  claimant,  is  not  imputable  to  one 
who,  while  the  suit  was  pending,  em- 
ployed the  attorney  with  reference  to 
the  purchase  of  a  mortgage  which  the 
defendant  in  the  ejectment  suit  had 
given  on  the  land.^^  The  Louisiana 
court"  states:  "What  knowledge  he 
[the  attorney]  had  was  derived  by  him 
entirely  outside  of  this  transaction 
and  in  his  capacity  as  attorney  of  [the 
defendant  in  the  ejectment  suit]  in 
that  suit.  For  aught  that  appears,  it 
may  have  been  his  duty  to  Gilmer  not 
to  speak  of  it  to  these  parties."    It  has 


been  held  that  knowledge  of  an  attor- 
ney of  a  sale  upon  execution,  in  a  suit 
in  which  he  represents  the  plaintiff,  is 
not  imputable  to  other  clients  whom 
he  represented  in  obtaining  judgments 
and  selling  the  land  under  executions . 
thereon.^  In  cases  involving  an  at- 
torney for  several  creditors,  some 
courts  have  refused  to  charge  one 
creditor  with  knowledge  of  an  attor- 
ney, derived  in  a  transaction  with  an- 
other, on  the  theory  that  it  is  disad- 
vantageous to  the  first  creditor.*^ 

2,  Vendor  and  purchaser ,  mortgagor  and 

mortgagee. 

A  well-defined  rule  is  announced  in 
many  cases  that,  where  a  purchaser 
employs  the  same  attorney  as  the  ven- 
dor, he  will  be  affected  with  notice  of 
whatever  such  attorney  acquired  no- 
tice of,  in  his  capacity  of  attorney  for 
either  vendor  or  purchaser  in  the 
transaction  in  which  he  was  so  em- 
ployed.** This  rule,  it  seems,  is  ap- 
plicable to  a  case  of  mortgagor  and 


"Blake  v.  Clary  (1891)  83  Me.  154, 
21  Atl.  841. 

w  In  Union  Square  Bank  v.  Heller- 
Bon  (1895)  90  Hun,  262,  35  N.  Y.  Supp. 
871,  an  attorney  represented  an  indi« 
vidual  and  also  a  bank.  The  individ- 
ual whom  the  attorney  represented 
was  the  debtor  of  another,  who  in  turn 
was  a  debtor  of  the  bank.  In  adjust- 
ing these  debts  a  note  was  given  by 
the  attorney's  individual  client  to  his 
creditor,  and  this  note  indorsed  to  the 
bank  by  the  payee  therein.  In  an  ac- 
tion by  the  bank  upon  this  note  an  ac- 
commodation indorser  thereon  defend- 
ed on  the  ground  that  there  was  an 
agreement  that  the  note  was  not  to 
become  an  existing  obligation,  and 
sought  to  impute  notice  thereof  to  the 
bank  by  reason  of  the  knowledge  of 
the  attorney.  The  court,  assuming 
that  the  attorney  had  knowledge  in 
the  transaction  in  which  the  note  was 
given,  of  this  fact,  states  that  he  was 
not  acting  for  the  bank,  but  for  his 
other  client,  endeavoring  to  further 
his  other  client's  cause.  The  note  was 
handed  over  to  the  payee,  and  by  the 
payee  taken  to  th.e  bank  and  given 
to  it  in  exchange  for  certain  stocks 
securing  his  debt  to  the  bank,  and  the 
court  concludes  that  it  is  clear  that 
in  this  part  of  the  transaction  the  at- 
torney was  acting  not  as  the-  attorney 


for  the  bank,  but  for  his  other  client, 
and  whatever  knowledge  he  had  in  re- 
gard to  the  origin  of  the  note  could 
not  be  imputed  to  the  bank,  because 
he  was  not  acting  for  the  bank. 

Wright  V.  Snell  (1901)  12  Ohio  G. 
D.  308,  22  Ohio  G.  G.  86,  holding  the 
assignee  of  a  judgment  not  chargeable 
with  the  knowledge  of  the  fraudulent 
transactions  out  of  which  the  notes 
upon  which  the  judgments  were  ob- 
tained arose,  possessed  by  his  attor- 
ney, who  was  also  attorney  for  t^e 
judgment  creditor,  the  assignor. 

But  see  Gonstant  Gase  and  other 
cases,  infra,  note  71. 

<^*Templeman  v.  Hamilton  (1885)  37 
La.  Ann.  754. 

«>  Ford  V.  French  (1880)  72  Moi  250. 
Suits  were  pending  at  same  time. 

"Bates  V.  Rosenberg  (1910)  121  N. 
Y.  Supp.  335,  refusing  to  charge  cer- 
tain creditors  with  the  knowledge  of 
their  common  attorney  that  other  cred- 
itors had  been  induced  to  sign  a  com- 
position agreement  by  payments  over 
and  above  that  stipulated  for  in  the 
composition  agreement. 

^Melms  V.  Pabst  Brewing  Go. 
(1896)  93  Wis.  153,  57  Am.  St.  Rep. 
899,  66  N.  W.  518  (dictum) ;  Toulmin 
V.  Steere  (1817)  3  Meriv.  210,  36  Eng. 
Reprint,  81, 17  Revised  Rep.  67;  Atkins 
V.  Delmege  (1847)  12  Ir.  Eq.  Rep.  1. 
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mortgagee.^   Under  the  English  cases> 
a  mortgagee  is  chargeable  with  knowl- 


edge of  his  solicitor,  although  duch 
solicitor  is  himself  the  mortgagor,^ 


Sykes  v.  Bond  (1861)  7  Jur.  N.  S. 
(Eng.)  1024,  4  L.  T.  N.  S.  859,  charg- 
ing a  purchaser  of  personal  property 
with  the  knowledge  of  the  solicitor 
who  acted  for  both  purchaser  and 
seller,  and  also  for  himself. 

Gunn  V.  Vinegratsky  (1911)  20 
Manitoba  L.  Rep.  811,  holding  a 
grantee  chargeable  with  knowledge  of 
the  solicitor,  of  the  insolvency  of  the 
grantor. 

••In  Tweedale  v.  Tweedale  (1857) 
23  Beav.  841,  53  Eng.  Reprint,  134,  a 
mortgagee  was  held  chargeable  with 
the  knowledge  of  the  mortgagor's  so- 
licitor of  a  prior  lien,  where  the  mort- 
gagor's solicitor,  at  the  instance  of 
the  mortgagee's  solicitor,  whose  duty 
it  was  to  prepare  the  mortgage  deed, 
prepared  the  deed  on  behalf  of  the 
mortgagees.  This,  the  court  holds, 
makes  the  mortgagor's  solicitor  agent 
of  the  mortgagee's  solicitor  so  as  to 
bind  the  mortgagee  by  his  knowledge. 
The  mortgagee's  solicitor  testified 
that,  in  order  to  avoid  expense  and 
delay,  he  consented  that  the  mort- 
gagor's solicitor,  who  was  well  ac- 
quainted with  the  title  to  the  premises, 
should  prepare  the  draft  to  the  mort- 
gage, but  that  the  mortgage  was,  after 
preparation,  submitted  to  mortgagee's 
solicitor,  who,  being  satisfied  with  the 
same  on  behalf  of  the  mortgagee,  pro- 
cured the  same  to  be  executed  by  the 
mortgagor. 

In  Frail  v.  Ellis  (1862)  16  Beav.  350, 
51  Eng.  Reprint,  814,  22  L.  J.  Ch.  N. 
S.  467,  1  Week.  Rep.  72,  a  mortgagee 
was  held  chargeable  with  the  knowl- 
edge of  his  solicitor,  who  had  previ- 
ously acted  for  the  mortgagor  and  his 
vendor  in  efFectiug  the  sale,  that  the 
balance  of  the  purchase  money  had  not 
been  paid,  and  that  the  contract  for 
the  purchase  was  not  such  as  to  pre- 
vent the  vendor  having  a  lien  on  the 
property.  Whether  the  executor  rep- 
resented the  vendee  at  the  time  of  the 
mortgage  is  not  altogether  clear. 

See  Boursot  v.  Savage  (1866)  L.  R. 
2  Eq.  (Eng.)  134,  35  L.  J.  Ch.  N.  S. 
627,  14  L.  T.  N.  S.  299,  14  Week.  Rep. 
565,  supra,  note  11. 

See  Blackwell  v.  British  American 
Mortg.  Co.  (1902)  65  S.  C.  105,  43  S.  E. 
395,  siipra,  note  48. 

But  some  doubt  has  been  thrown  on 
this  rule.  The  court  in  Warrick  v. 
Warrick  (1745)  3  Atk.  291. 26  Eng.  Re- 
print, 970,  states :  'It  would  be  a  pfet- 


ty  harsh  thing  to  affect  the  lender  of 
the  money  with  all  kinds  of  knowledge 
which  the  agent  may  have  of  the  title 
of  borrower;  but  still  I  will  not  lay 
it  down  as  a  general  rule  that,  where 
the  same  person  is  concerned  for  the 
mortgagor  and  mortgagee,  that  notice 
to  such  person  will  not  be  good  con^ 
structive  notice  to  the  mortgagee/' 

In  Re  Marseilles  Extension  R.  Go. 
(1871)  L.  R.  7  Ch,  (Eng.)  161,  41  L. 
J.  Ch.  N.  S.  345,  20  Week.  Rep.  254,  the 
court  refused  to  impute  to  a  mortgagor 
the  knowledge  of  a  common  solicitor 
for  mortgagor  and  mortgagee.  It  is 
stated  that  the  mortgagor,  which  was 
a  company,  acted  upon  the  responsi- 
bility of  its  directors  in  making  the 
mortgage,  and  the  solicitor  was  em- 
ployed merely  to  draw  up  the  mort- 
gage deed. 

In  Wyllie  V.  Pollen  (1868)  S  De  6. 
J.  &  S.  596,  46  Eng.  Reprint,  767,  2 
New  Reports,  500,  32  L.  J.  Ch.  N.  S- 
782,  9  L.  T.  N.  S.  71,  11  Week.  Rep. 
1081,  where,  in  effecting  a  transfer  of 
mortgage  securities,  the  duty  of  ob- 
taining the  execution  by  the  mort- 
gagor of  the  transfer  was  delegated 
by  the  transferee's  solicitor  to  the 
mortgagor's  solicitor,  it  was  held  that 
the  mortgagor's  solicitor  did  not  be- 
come the  solicitor  of  the  transferee  in 
such  a  way  as  to  attract  the  operation 
of  the  doctrine  of  constructive  notice. 

•♦Sheldon  v.  Cox  (1764)  2  AmbL 
624,  27  Eng.  Reprint,  404.      . 

Rolland  v.  Hart  (1871)  L.  R.  6  Ch, 
(Eng.)  678,  40  L.  J.  Ch.  N.  S.  701,  25 
L.  T.  N.  S.  191,  19  Week.  Rep.  962, 
holding  a  second  mortgagee  charge- 
able with  the  knowledge  of  his  so- 
licitor, of  a  previous  mortgage,  where- 
the  solicitor  himself  was  the  mort- 
gagor, he  holding  the  property  as  trus- 
tee and  fraudulently  keeping  both 
mortgages  off  the  record.  The  mort- 
gages were  given  less  than  a  month 
anart 

Bradley  V.  Riches  (1878)  L.  R.  9  Ch. 
Div.  (Eng.)  189,  38  L.  T.  N.  S.  810, 
47  L.  J.  Ch.  N.  S.  811,  26  Week.  Rep. 
910,  charging  a  mortgagee  with  the 
knowledge  of  his  solicitor,  who  was 
also  the  mortgagor  of  a  previous  lien 
upon  the  mortgaged  property. 

Turton  v.  Meacham  (1869)  19  L.  T. 
N.  S.  (Eng.)  760,  17  Week.  Rep.  429, 
holding  the  lien  of  a  subsequent  legal 
mortgage  postponed  to  the  lien  of  an 
equitable  mortgage,  of  which  the  legal 
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but  this  rule  has  been  denied  by  at 
least  one  American  court."  This  rule 
that  the  knowledge  of  a  solicitor  rep- 
resenting both  mortgagor  and  mort- 
gagee is  imputable  to  both  clients  is 
subject  to  the  exception  mentioned,  in- 
fra, that  knowledge  will  not  be  imput- 
ed where  the  solicitor  intended  a 
fraud.®* 

V,  Fficta  acquired  pHor  to  the  employ' 

'inent. 

As  to  whether  knowledge  acquired 


before  the  relation  of  attorney  and 
client  arose  is  imputable  to  the  prin* 
cipal,  the  courts  are  not  agreed.  By 
some,  the  rule  is  limited  to  facts  ac- 
quired within  the  period  of  the 
agency;  at  least,  knowledge  previously 
acquired,  none  of  which  was  obtained 
in  doing  business  for  the  client  to 
whom  it  is  sought  to  be  imputed,  will 
not  be  so  imputed.^  The  rule  is  stat- 
ed that,  to  charge  a  client  with  no- 
tice, the  knowledge  of  the  agent  or  at- 


mortgagee's  solicitor  had  knowledge, 
he  being  the  mortgagor. 

Majoribanks  v.  Hovenden  (1843)  6 
Ir.  Eq.  Rep.  238,  holding  a  second  mort- 
gagee chargeable  with  the  knowledge 
of  a  prior  unrecorded  mortgage  given 
by  the  mortgagor,  who  acted  as  so- 
licitor for  the  second  mortgagee. 

It  is  stated  in  Hewitt  v.  Loosemore 
(1871)  9  Hare,  449,  68  Eng.  Reprint, 
586,  that  ''where  a  mortgagor  is  him- 
self a  solicitor  and  prepares  the  mort- 
gage deed,  the  mortgagee  employing 
no  other  solicitor,  the  mortgagor  must 
be  considered  to  be  the  agent  or  solici- 
tor of  the  mortgagee  in  the  transac- 
tion of  the  mortgage.''  But  it  is  held 
in  this  case  that  the  mortgagee  is  not, 
therefore,  to  be  considered  to  have  had 
notice  of  a  prior  equitable  mortgage, 
by  a  deposit  of  the  title  papers. 

In  Atterbury  v.  Wallis  (1856)  8  De 
6.  M.  &  6.  454,  44  Eng.  Reprint,  465, 
25  L.  J.  Ch.  N.  S.  792,  2  Jur.  N.  S. 
•1177,  4  Week.  Rep.  734,  an  owner  of 
land  who  had  already  given  two  mort- 
gages thereon  gave  a  third  mortgage, 
in  which  the  two  prior  mortgagees 
joined  for  the  purpose  of  making  the 
third  mortgage  a  prior  lien.  The  sec- 
ond mortgagee,  who  was  a  solicitor, 
had  assigned  the  mortgage  given  to 
him,  but  said  nothing  about  this  at 
the  time  of  giving  the  third  mortgage. 
The  third  mortgagee  was  held  charge- 
able with  this  knowledge,  the  solicitor 
having  acted  for  all  parties  to  the 
transaction. 

In  Espin  v.  Pemberton  (1879)  3  De 
6.  &  J.  547,  44  Eng.  Reprint,  1380,  a 
mortgagee  was  held  not  bound  by 
knowledge  of  a  previous  lien,  pos- 
sessed by  the  mortgagor,  who  was  him- 
self a  solicitor  and  prepared  the  mort- 
gage deed,  the  mortgagor  employing 
no  other  solicitor;  but  this  decision  is 
based  on  the  theory  that  the  mort- 
gagor was  not  the  solicitor  for  the 
mortgagee. 


And  see  Wyllie  v. -Pollen  (Eng.) 
supra. 

See  Mutual  Bldg.  &  L.  Asso.'s  Case 
(1893)  19  Pa.  Co.  Ct.  504,  infra,  note 
68. 

"See  Goodell  v.  Taylor,  infra,  note 
85.  But  see  Mutual  Bldg.  &  L.  Asso's 
Case,  note  68,  infra. 

^See  Kennedy  v.  Green  (1834)  3 
Myl.  &  K.  699,  40  Eng.  Reprint,  266,  21 
Eng.  Rul.  Cas.  820,  infra,  note  90; 
Cave  V.  Cave  (1880)  L.  R.  15  Ch.  Div, 
629,  49  L.  J.  Ch.  N.  S.  505,  42  L.  T. 
N.  S.  730,  28  Week.  Rep.  793,  infra, 
note  90;  Waldy  v.  Gray  (1875)  L.  R. 
20  Eq.  238,  44  L.  J.  Ch.  N.  S.  394,  32 
L.  T.  N.  S.  531,  23  Week.  Rep.  676,  in- 
fra, note  90. 

^That  the  notice  must  have  been 
given  within  the  time  of  the  existence 
of  the  relation,  to  be  imputable  to  the 
client,  is  approved  in  Marshall  v.  Lis- 
ter (1916)  195  Ala.  591,  71  So.  411. 

It  is  stated  in  Lucas  v.  Bank  of  Dar- 
ien  (1830)  2  Stew.  (Ala.)  280.  that, 
were  the  rule  otherwise,  "the  doctrine 
would  be  mischievous,  for  then  it 
would  be  most  dangerous  to  employ 
counsel  of  the  most  practice  and  great- 
est eminence.'' 

It  is  stated  in  McCormick  v. 
Joseph  (1887)  83  Ala.  401,  8  So.  796, 
that  "notice  or  knowledge  by  an  at- 
torney, to  carry  home  constructive  no- 
tice to  the  client,  must  be  shown  to 
have  been  given  or  acquired  after  the 
relation  of  attorney  and  client  was 
found."  It  was  held  in  this  case  that 
notice  of  the  insolvency  of  a  merchant, 
acquired  by  an  attorney  in  preparing 
a  mortgage  and  bill  of  sale,  was  not 
imputable  to  a  client  for  whom  the  at- 
torney subsequently  obtained  prop- 
erty of  the  merchant  in  satisfaction  of 
a  claim. 

Warner  v.  Hall  (1894)  63  Mich.  371, 
19  N.  W.  40.  But  see  Littauer  v. 
Houck  (1892)  92  Mich.  162,  31  Am. 
St.  Rep.  572,  52  N.  W.  464,  supra,  note 
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tomey  should  be  gained  in  the  course 
of  the  same  transaction  in  which  he 
is  employed  by  his  client^  In  one 
case,^  it  is  stated  to  be  settled  ''that 
notice  to  an  agent  or  counsel  who  was 
employed  in  the  thing  by  another  per- 
son, or  in  another  business,  and  at 
another  time,  is  no  notice  to  his  client 
who  employs  him  afterwards.' 


»» 


43,  where  there  is  no  discussion  of 
time  of  receipt  beyond  the  statement 
that  notice  was  received  prior  to  the 
time  suit  was  begun  on  the  claim. 

^  Pennsylvania  cases  in  note  88,  su- 
pra. 

Rogers  v.  Driscoll  (1910)  59  Tex. 
Civ.  App.  415, 126  S.  W.  599,  see  supra, 
note  32,  for  facts. 

Lowther  v.  Carlton  (1741)  2  Atk. 
242,  26  Eng.  Reprint,  549,  Cas.  t.  Talb. 
187,  25  Eng.  Reprint,  730,  supra,  note 
32,  for  facts;  Warrick  v.  Warrick 
(1745)  3  Atk.  294,  26  Eng.  Reprint, 
970,  supra,  note  14,  for  facts;  Ashley 
v.  Baillie  (1751)  2  Ves.  Sr.  368»  28  Eng. 
Reprint,  236. 

Edgecumbe  v.  Stranger  (1837)  1 
Jur.  (Eng.)  400,  holding  a  mortgagee 
of  property  not  chargeable  with  knowl- 
edge of  facts  relating  to  the  title  of 
the  mortgagor  because  of  the  fact  that 
the  solicitor  employed  by  the  mort- 
gagee had,  two  years  before,  rep- 
resented the  mortgagor  in  obtaining 
title  to  the  properly.  It  is  here  stated, 
however,  that  it  is  not  necessary  to 
suppose  that  at  the  later  date  the  at- 
torney had  in  his  mind  the  full  rec- 
ollection of  the  circumstances  by 
which  the  contrast  would  be  im- 
peached, which,  at  the  earlier  date,  he 
had  concluded,  and  had  discharged 
from  his  mind. 

It  is  stated  in  Preston  v.  Tubbin 
(1684)  1  Vern.  287,  23  Eng.  Reprint, 
474,  that,  'though  notice  to  a  man's 
counsel  be  notice  to  the  party,  yet, 
where  the  counsel  comes  to  have  no- 
tice of  the  title  in  another  affair, 
which,  it  may  be,  he  has  forgot  when 
his  client  comes  to  advise  with  him 
in  a  case  with  other  circumstances, 
that  shall  not  be  such  a  notice  as  to 
bind  the  party/' 

Mountford  v.  Scott  (1818)  3  Madd. 
Ch.  84,  56  Eng.  Reprint,  422,  18  Re- 
vised Rep.  189,  affirmed  on  another 
ground  (1823)  Turn.  &  R.  274,  37  Eng. 
Reprint,  1105,  24  Revised  Rep.  55,  see 
infra,  note  76. 

See  statement  as  to  Pennsylvania 
.cases,  supra,  note  14. 


But  in  the  majority  of  jurisdictions 
the  rule  is  not  so  limited,  but  It 
is  held  that  the  client  may  be  charged 
with  knowledge  acquired  by  the  at- 
torney before  the  relation  was  creat- 
ed.''® The  better-considered  cases  in 
these  jurisdictions  limit  the  imputa- 
tion of  knowledge  acquired  previous 
to  the  existence  of  the  relation,  to  such 


Notice  to  an  attorney  for  the  de- 
fendant in  an  action  brought  for  the 
recovery  of  damages  for  personal  in- 
jury suffered  by  reason  of  a  defective 
sidewalk,  of  another  action  in  which 
the  plaintiff  sought  to  recover  dam- 
ages of  the  municipality  for  the  same 
injury,  is  not  notice  in  the  same  trans- 
action, and  therefore  not  binding  up- 
on the  client.  Chester  v.  Schaffer 
ri904)  24  Pa.  Super.  Ct.  162. 

It  has  been  held  in  Pennsylvania 
that  the  knowledge  of  an  attorney  who 
purchased  land  at  a  sheriff's  sale,  that 
the  deed  had  not  yet  been  delivered 
to  him,  would  be  imputed  to  his  cli- 
ent, a  building  and  loan  association 
of  which  he  borrowed  money,  giving 
as  security  a  mortgage  on  the  prem- 
ises, where  the  loan  was  consummated 
within  a  week  or  two  after  the  pur- 
chase at  the  sheriff's  sale.  The  court 
states  that  it  seemed  that  it  can  fairly 
be  said  that  the  attorney  gained  the 
knowledge  in  the  course  of  his  em- 
ployment as  counsel  for  the  building 
and  loan  association,  "because  the 
nonpayment  of  the  purchase  money 
and  the  nondelivery  of  the  deed  were 
not  antecedent  facts  somewhere  back 
in  the  chain  of  title,  but  were  the  main 
facts  about  which  the  association  de- 
sired information,  and  doubtless  were 
the  principal  questions  involved  in  the 
supposed  examination  of  title."  Mu- 
tual Bldg.  &  L.  Asso.'s  Case  (1896)  19 
Pa.  Co.  Ct.  504.  It  will  be  noticed  also 
that  the  information  involved  in  this 
case  was  not  derived  while  transacting 
business  for  another  client. 

See  Fuller  v.  Benett  (1843)  2  Hare, 
894,  67  Eng.  Reprint,  162,  12  L.  J.  Ch. 
N.  S.  855,  7  Jur.  1056,  supra,  note  10. 

••Worsley  v.  Scarborough  (1746) 
3  Atk.  392,  26  Eng.  Reprint,  1025. 

■TO  Williams  v.  Tatnall  (1862)  29  lU. 
553  (without  discussion) ;  Fairfield 
Sav.  Bank  v.  Chase  (1881)  72  Me.  226, 
39  Am.  Rep.  319.  See  Littauer  v. 
Houck  (1892)  92  Mich.  162,  31  Am. 
St.  Rep.  572,  52  N.  W.  464,  supra. 

Lyons  v.  Wait  (1893)  51  N.  J.  Eq. 
60,  26  Atl.  334,  imputing  to  defend- 
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knowledge  as  was  present  to  the  mind 
of  the  attorney  while  acting  for  the 
client  to  whom  notice  of  such  fact  is 
sought  to  be  imputedJ^  In  one  case^* 
it  is  stated,  after  reviewing  a  number 
of  cases,  that  ''it  will  be  seen  that  the 
farthest  that  has  been  gone  in  the  way 
of  holding  a  principal  chargeable  with 
knowledge  of  facts  communicated  to 
his  agent,  where  the  notice  was  not 
received  or  the  knowledge  obtained  in 
the  very  transaction  in  question,  has 
been  to  hold  the  principal  chargeable 
upon  clear  proof  that  the  knowledge 
which  the  agent  once  had,  and  which 


he  had  obtained  in  another  transac- 
tion, at  another  time,  and  for  another 
principal,  was  present  to  his  mind  at 
the  very  time  of  the  transaction  in 
question."  Where  the  knowledge  is 
present  to  the  mind  of  the  attorney  it 
is  imputable  to  the  clientJ^  Some 
cases  hold  merely  that  the  knowledge 
of  an  attorney  acquired  in  a  prior 
transaction  is  imputable  to  his  client, 
if  the  information  is  so  precise  and 
definite  that  it  is  or  must  be  present 
to  his  mind  and  memory  in  transacting 
business  for  his  client.''*  Some  of  the 
cases  which  state  the  rule  absolutely 


ants  in  an  action  for  specific  perform- 
ance, the  knowledge  of  their  attorney 
of  the  contract  of  sale  entered  into  by 
to  agent,  the  contract  having  been 
drawn  by  the  attorney  before  his  em- 
ployment by  the  defendants,  and  being 
in  his  possession  at  the  time  of  such 
employment. 

^1  Donald  v.  Seals  (1881)  57  Cal. 
399,  imputing  to  the  assignee  of  a 
mortgage  notice  of  a  mistake  in  re- 
cording a  prior  mortgage  so  that  the 
prior  mortgage  appeared  to  be  a  sub- 
sequent one,  acquired  by  an  attorney 
when  acting  for  the  mortgagee  in  a 
suit  begun  to  foreclose,  where  the  at- 
torney acted  for  both  parties  in  the 
assignment,  which  took  place  after  the 
foreclosure  proceedings  had  been  dis- 
missed. 

^  The  court,  in  Wittenbrock  v.  Parker 
(1894)  102  Cal.  93,  24  L.R.A.  197,  41 
Ajm.  St.  R^p,  172,  36  Pac  374,  conced- 
ing tnat  knowledge  acquired  previous- 
ly to  the  creation  of  the  relation  may 
be  imputed  to  the  principal,  states  that 
it  should  be  limited,  as  is  stated  in  the 
text.  Tlhis  case  is  approved  in  Otis 
V.  Zeiss  (1917)  175  Cal.  192,  165  Pac. 
524. 

Hess  v.  CoN>fAY  (reported  here- 
with) ante,  JL580;  ... 

■Fairfield  S^v.  Bank  v.  Chase  (1881) 
72  Me,  226,  39  Am.  Rep.  319,  holding 
knowledge  of  an  attorney  who  wrote 
and  took  the  acknowledgment  of  a 
deed  to  land,  of  the  existence  of  the 
deed,  imputable  to  a  client  who  em- 
ployed him  two  days  thereafter  to 
write  and  take  the  acknowledgment  of 
a  mortgage:  f^om  the  grantor  in  the 
deed.  *  , 

Constant  v*  University  of  Rochester 
(1889)  111  N.  Y.  604,  2  L.R.A.  734,  7 
Am.  St  Rep.  769,  19  N.  E.  631,  2d  ap- 
peal (1892)  133  N.  Y.  640,  31  N.  E.  26. 


Slattery  v.  Schwannecke  (1890)  118 
N.  Y.  543,  23  N.  E.  922,  holding  that 
knowledge  acquired  by  attorneys  in  a 
conversation  with  another,  in  regard 
to  an  abstract  of  an  unrecorded  deed, 
is  not  imputable  to  a  mortgagee  for 
whom  the  attorneys  foreclosed  a  mort- 
gage on  the  premises,  where  there  is 
no  evidence  that  the  knowledge  was 
present  in  their  minds. 

Denton  v.  Ontario  County  Nat.  Bank 
(1896)  150  N.  Y.  126,  44  N.  E.  781, 
holding  that  knowledge  of  an  attorney 
of  a  foreclosure  in  which  he  represent- 
ed a  party  is  not  imputable  to  a  junior 
mortgagee,  who  thereafter  employed 
the  attorney  to  foreclose  his  mortgage, 
where  there  was  no  clear  evidence  that 
it  was  present  to  his  mind.  But  see 
comment,  supra,  note  34. 

Mathews  v.Damainville  (1905)  lOa 
App.  Div.  311,  91  N.  Y.  Supp.  524,  hold- 
ing a  purchaser  not  chargeable  with 
knowledge  of  his  attorney  of  an  equi- 
table lien  on  the  property  purchased, 
derived  in  transacting  business  for 
another  client,  there  being  no  proof 
that  it  was  present  in  his  mind. 

See  Hart  v.  Farmers'  &  M.  Bank 
(1860)  33  Vt.  2:2,  supra,  note  21. 
.  ''*  Constant  v.  University  of  Roch- 
ester (N.  Y.)  supra.  There  being  no 
evidence  that  the  attorney,  at  the  time 
of  taking  a  second  mortgage,  retained 
knowledge  of  a  prior  unrecorded  mort- 
gage taken  by  him  eleven  months  be- 
fore, the  client  was  held  not  charge- 
able. 

''^Hess  v.  Conway  (reported  here- 
with) ante,  1580;  McCutcheon  v.  Ditt- 
man  (1900)  164  N.  Y.  355,  58  N.  E.  97. 

''^Deering  v.  Holcomb  (1901)  26 
Wash.  588,  67  Pac.  240,  561;  Schmidt 
V.  Olympia  Light  &  P.  Co.  (1907)  4fr 
Wash.  360,  90  Pac.  212. 
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against  imputing  knowledge  previous- 
ly acquired  contain  indications  that 
the  rule  rests  upon  a  presumption  of 
the  attorney  having  forgotten  the 
knowledge.''^  The  English  cases  are 
not  agreed  upon  the  question.  As 
just  shown,  some  of  the  English  deci- 
sions in  which  the  rule  is  stated  abso- 
lutely against  imputing  prior  acquired 
knowledge  contain  suggestions  that  it 
might  be  otherwise  if  the  attorney  had 
remembered  the  previously  acquired 
knowledge,  or  if  it  was  acquired  so 
shortly  before  the  employment  that  he 
must  be  presumed  to  have  remembered 
it.^  It  is  expressly  stated  in  one 
case''^  'i;hat  where  one  transaction 
was  closely  followed  by  and  connected 
with  another,  or  where  it  was  clear, 
as  in  the  case  before  the  court,  that  a 
previous  transaction  was  present  to 
the  mind  of  the  solicitor  when  engaged 
in  another  transaction,  there  was  no 
ground  for  the  distinction  by  which 


the  rule  that  notice  to  the  solicitor  is 
notice  to  the  client  had  been  restrict- 
ed to  the  same  transaction."  And  in 
another  case''*  there  is  stated  to  be 
"no  inflexible  rule  that  the  knowledge 
must,  of  necessity,  have  been  acquired 
in  the  same  transaction."  Continuing, 
the  court  states  that  "knowledge  ac- 
quired by  the  agent  in  one  transaction 
may,  under  certain  circumstances,  be 
held  binding  on  the  principal  in  a  sec- 
ond transaction.  ...  If  the  notice 
be  so  clearly  proved  that  no  one  can 
doubt  that  it  was  fraud  in  the  agent 
to  conceal  it  from  his  principal,  it  is 
ground  for  holding  it  notice  to  the 
principal."  The  fraud  mentioned  here, 
being  constructive,  merely  arising 
from  nondisclosure  of  facts,  should 
not  be  confused  with  the  actual  fraud 
discussed  infra.''*  Previously  acquired 
knowledge  has  been  imputed  to  the 
client  in  some  of  the  English  cases.*^ 
Where  knowledge  acquired  by  the  at- 


"In  Warrick  v.  Warrick  (1745)  3 
Atk.  291,  26  Eng.  Reprint,  970,  the 
court,  after  referring  to  the  fact  that 
the  transaction  with  the  client  whom 
it  was  sought  to  affect  with  notice  oc- 
curred a  year  and  six  months  after  the 
attorney  obtained  knowledge  sought 
to  be  imputed,  states  that  it  is  very 
probable  that  the  attorney  had  forgot- 
ten it  in  this  length  of  time. 

See  Edgecumbe  v.  Stranger  (1837) 
1  Jur.  (Eng.)  400,  supra. 

''•Thus,  in  Mountford  v.  Scott 
(1823)  Turn.  &  R.  274,  37  Eng,  He- 
print,  1105,  although  the  decision 
f  urned  upon  another  ground,  it  is  stat- 
(Fd  that  it  might  be  necessary  to  con- 
sider "whether  one  transaction  might 
not  follow  so  close  upon  the  other  as 
to  render  it  impossible  to  give  a  man 
credit  for  having  forgotten  it.  I 
should  be  unwilling  to  go  so  far  as 
to  say  that,  if  an  attorney  has  notice 
of  a  transaction  in  the  morning,  he 
shall  be  held  in  a  court  of  equity  to 
have  forgotten  it  in  the  evening;  it 
must,  in  all  cases,  depend  upon  the 
circumstances." 

In  Gerrard  v.  O'Reilly  (1848)  3  Drury 
&  War.  (Ir.)  414,  the  court  refers  to 
the  rule  that  if  a  solicitor  has  notice 
in  the  same  transaction,  or  so  recently 
that  it  is  impossible  to  suppose  he 
could  have  forgotten  it,  then  the  client 
will  be  chargeable  with  notice,  and 
states:  "The  rule  or  principle  is,  in 
4  A.L.R.— 102. 


itself,  a  sound  one»  but  it  must  not  be 
carried  too  far." 

''^  Hargreaves  v.  Roth  well  (1836)  1 
Keen,  154,  48  Eng.  Reprint,  265,  5  L.  J. 
Ch.  N.  S.  118. 

w  Nixon  V.  Hamilton  (1838)  1  Ir, 
Eq.  Rep.  46,  holding  a  mortgagee 
chargeable  with  the  knowledge  of  his 
solicitor  of  a  prior  unrecorded  deed  of 
settlement  to  the  mortgaged  land. 

Twycross  v.  Moore  (1850)  13  Ir,  Eq. 
Rep.  250,  holding  the  ces'ui  que  trust 
under  a  marriage  settlement  charge- 
able with  knowledge  of  the  solicitor 
who  prepared  the  settlement,  of  a  pri- 
or mortgage  upon  the  property  settled 
in  trust,  and  this  notwithstanding  the 
solicitor  was,  as  a  trustee,  the  mort- 
gagee. It  is  proved  in  this  case  that 
the  existence  of  the  prior  mortgage 
was  perfectly  in  the  recollection  of  the 
solicitor,  because  he  had  a  conversa- 
tion in  regard  thereto,  but  it  is  stated 
that,  independent  of  this  evidence,  the 
solicitor  to  whom  the  mortgage  was 
made  would  be  held  to  have  notice  of 
the  mortgage,  and  of  the  trust  upon 
it,  being  matters  to  which  he  was  him- 
self a  party,  just  as  "he  would  be  held 
to  have  had  notice  of  any  deed  ex- 
ecuted by  himself  as  a  grantor;  and, 
consequently,  through  him  the  cestui 
que  trust  would  be  affected  with  such 
notice. 

w  See  infra,  VI. 

WRoUand  v.  Hart  (1871)   L.  R.  6 


1618 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


tomey  previous  to  his  employment  is 
sought  to  be  imputed  to  a  client,  it 
has  been  stated  that  ''the  knowledge 
or  notice  must  be  of  a  matter  so  mate- 
rial to  the  transaction  as  to  make  it 
the  agent's  duty  to  communicate  the 
fact  to  his  principal.""  And  it  has. 
been  held  that  there  must  be  clear 
proof  that  the  knowledge  was  present 
to  the  mind  of  the  attorney  at  the 
time  of  the  second  transaction ;  other- 
wise, the  client  is  not  chargeable.^' 

Where  an  attorney  who  in  fact  has 
no  authority  to  act  for  a  person  as- 
sumes such  authority  and  takes  a  se- 
curity to  such  person,  which  the  person 
afterwards  accepts,  it  has  been  held 
that  the  act  of  the  attorney  in  repre- 
senting such  person  is  ratified,  and  that 
knowledge  acquired  by  the  iattorney 
in  the  transaction  is  imputable  to  the 
client."  In  one  case,**  in  which  an  at- 
torney for  a  failing  debtor  took  the 
necessary  legal  steps  to  have  judg- 
ments confessed  and  mortgages  ex- 
ecuted in  favor  of  certain  creditors, 
the  court,  in  imputing  to  such  cred- 


itors as  accepted  the  benefit  of  the 
securities,  knowledge  of  the  attorney  of 
a  prior  unrecorded  mortgage  given  by 
the  debtor,  states  that  the  attorney, 
although  retained  by  the  debtor,  was 
employed  in  the  interest  of  and  acted 
for  the  creditors.  Continuing,  the 
court  stated:  ''He  performed  not 
merely  ministerial  duties,  but  used 
his  professional  skill  and  discretion  in 
their  behalf.  To  allow  them  the  full 
benefit  of  his  services,  and  at  the  same 
time  relieve  them  from  the  legal  effect 
of  notice  to  him  of  the  existence  of  the 
instrument  he  was  seeking,  in  their  in- 
terests to  defeat,  would  be  unjust,  and 
in  our  opinion  contrary  to  authority." 

VI,  Attorney  acting  in  hia  oton  interest, 
er  in  fraud  of  his  client. 

An  exception  that  is  ingrafted  upon 
the  general  rule  that  knowledge  of 
an  attorney  is  imputable  to  his  client 
is  that,  where  the  attorney  is  acting  in 
his  own  interest,  his  knowledge  will 
not  be  imputed  to  the  client."  Where 
knowledge  acquired  previous  to  the 


Ch.  (Eng.)  678,  40  L.  J.  Ch.  N.  S.  701, 
25  L.  T.  N.  S.  191,  19  Week.  Rep.  962. 

And  see  preceding  notes.  And  see 
generally,  the  cases  supra,  imputing 
to  a  mortgagee  knowledge  of  his  so- 
licitor. 

"Fairfield  Sav.  Bank  v.  Chase 
(1881)  72  Me.  226,  39  Am.  Rep.  319. 

"Constant  v.  University  of  Roch- 
ester (1889)  111  N.  Y.  604,  2  L.R.A. 
734,  7  Am.  St.  Rep.  769,  19  N.  E.  681, 
2d  appeal  (1892)  133  N.  Y.  640,  31  N. 
E.  26,  supra;  Mathews  v.  Damainville 
(1905)  100  App.  Div.  311,  91  N.  Y.' 
Supp.  524,  supra. 

See  Kirklin  v.  Atlas  Sav.  &  L.  Asso. 
(1900)  —  Tenn.  — ,  60  S.  W.  149,  in- 
fra, 99. 

"Lampkin  v.  First  Nat.  Bank 
(1895)  96  Ga.  487,  23  S.  E.  390,  hold- 
ing knowledge  of  an  attorney  acquired 
in  taking  mortgages  from  a  failing 
debtor  to  be  knowledge  of  the  mort- 
gagees who  afterwards  accepted  the 
mortgages. 

Haas  V.  Sternbach  (1895)  156  111. 
44,  41  N.  E.  51,  holding  notice  to  an 
attorney  for  a  failing  debtor,  of  an  un- 
recorded mortgage  given  by  the  debt- 
or, imputable  to  creditors  in  whose 
favor  mortgages  were  given  and  judg- 
ments confessed,  and  who  afterwards 


accepted  the  benefits  of  such  mort- 
gages and  securities. 

^Haas  V.  Sternbach    (III.)    supra. 

"Scotch  Lumber  Co.  v.  Sage  (1901) 
132  Ala.  598,  90  Am.  St.  Rep.  932,  32 
So.  607,  holding  notice  not  imputable, 
where  the  attorney  was  acting  for 
both  parties  in  a  sale  of  land.  The 
court  states  that  he  was  personally 
interested  in  the  sale. 

Hope  F.  Ins.  Co.  v.  Cambreleng 
(1874)  3  Thomp.  &  C.  (N.  Y.)  495, 
holding  the  knowledge  of  a  solicitor 
representing  two  clients,  who  bor- 
rowed money  from  each  of  the  clients, 
giving  a  mortgage  upon  his  proper^', 
of  the  mortgage  given  first,  not  to  be 
imputable  to  the  client  to  whom  he 
gave  the  second  mortgage,  which  was 
first  recorded. 

Goodell  V.  Taylor  (1916)  —  N.  J. 
Eq.  — ,  97  Atl.  569,  holding  that  no- 
tice of  a  defect  in  title  will  not  be 
imputed  to  a  mortgagee,  where  the 
attorney  was  the  mortgagor.  But  see 
Mutual  Bldg.  &  L.  Asso.'s  Case  (1896) 
19  Pa.  Co.  Ct.  504,  supra,  note  69. 

Florence  v.  De  Beaumont  (report- 
ed herewith),  ante,  1666. 

Thompson  v.  Cartwright  (1863)  2 
De  6.  J.  &  S.  10,  46  Eng.  Reprint,  277, 
33  L.  J.  Ch.  N.  S.  234,  3  New  Reporte, 
144.  9  Jur.  N.  S.  1215,  9  L.  T.  N.  S. 
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employment  is  sought  to  be  imputed 
to  a  client,  it  has  been  stated  that  ''the 
agent  must  himself  have  no  personal 
interest  in  the  matter,  which  would 
lead  him  to  conceal  the  knowledge 
from  his  principal."  ••  In  another 
case*^  it  is  stated  that  "just  as  soon 
as  the  agent  forms  the  purpose  of 
dealing  with  his  principal's  property 
for  his  own  benefit  and  advantage,  or 
for  the  benefit  and  advantage  of  other 
persons  who  are  opposed  in  interest, 
he  ceases,  in  fact,  to  be  an  agent  act- 
ing in  good  faith  for  the  interest  of 
his  principal,  and  his  action  there- 
after, based  upon  such  purpose,  is 
deemed  to  be  in  fraud  of  the  rights  of 
his  principal,  and  the  presumption 
that  he  has  disclosed  all  the  facts  that 
have  come  to  his  knowledge  no  longer 
prevails."  The  application  of  this  ex- 
ception has  been  denied  to  a  case  in 
which  attorneys,  acting  for  an  insolv- 
ent debtor  and  several  creditors,  ob- 
tained a  mortgage  to  secure  the  cred- 
itors, and  included  therein  an  amount 
estimated  as  the  value  of  future  serv- 
ices which  they  (the  attorneys)  might 
render  the  insolvent.**  And  this  view 
has  been  doubted  by  an  English 
court,**  where  it  was  sought  to  charge 
a  mortgagee  with  knowledge  of  his 
solicitor,  who  was  also  the  mortgagor 


of  a  previous  lien  upon  the  mortgaged 
premises.  It  was  urged  that  the  solic- 
itor had  an  interest  not  to  commu- 
nicate the  fact  of  the  previous  lien. 
In  answer  to  this,  the  court  states: 
"But  I  will  not  lay  down  as  a  rule  that 
where  a  solicitor  owes  a  duty  on  the 
one  side,  and  has  an  interest  on  the 
other  side,  the  presumption  arises  that 
he  follows  his  interest  and  not  his 
duty.  I  shall,  on  the  contrary,  pre- 
sume that  in  this  case  he  performed 
his  duty,  even  although  it  was  against 
his  interest."  The  court  then  states 
that  the  mortgage  would  have  been  ac- 
cepted by  the  mortgagee  even  though 
he  had  known  of  the  previous  lien,  but 
adds:  "I  desire  to  put  my  decision 
mainly  upon  this,  that,  where  there 
is  an  interest  and  a  duty,  I  shall  not 
presume  that  the  solicitor  will  follow 
his  interest  and  neglect  his  duty." 

It  is  the  doctrine  of  some  English 
cases  that  where  the  solicitor  intend- 
ed a  fraud  in  the  transaction,  which 
would  require  the  suppression  of  the 
knowledge  of  the  material  fact  from 
the  person  upon  whom  he  is  commit- 
ting the  fraud,  such  person  is  not  to 
be  charged  with  the  knowledge.**  It 
is  difficult  to  determine  from  the  Eng- 
lish decisions  when  a  case  is  brought 
within  this  rule.    It  is  stated  by  Lord 


481,  12  Week.  Rep.  116,  holding  the 
grantee  of  an  annuity  not  chargeable 
with  the  knowledge  of  his  solicitor  of 
the  existence  of  a  mortgage  upon  the 
property  charged  with  the  pajrments 
of  the  annuity,  where  the  solicitor  was 
the  mortgagee. 

'See  Hewitt  v.  Loosemore  (1851)  9 
Hare,  449,  68  Eng.  Reprint,  586,  21  L. 
J.  Ch.  N.  S.  69,  15  Jur.  1097,  supra, 
note  64. 

**Fairfield  Sav.  Bank  v.  Chase 
(1881)  72  Me.  226,  39  Am.  Rep.  819. 

*7  Benedict  v.  Arnoux  (1898)  154 
N.  Y.  715,  49  N.  E.  826,  refusing  to 
impute  to  a  client  knowledge  of  an  at- 
torney intrusted  by  the  client  with 
money  to  loan,  acquired  in  a  transac- 
tion in  which  the  money  was  loaned  to 
a  judgment  debtor  of  the  attorney, 
who  received  payment  of  his  judgment 
from  the  proceeds  of  the  loan. 

A  similar  decision  appears  in  Oly- 
phant  V,  Phyfe  (1900)  48  App.  Div.  1, 
62  N.  Y.  Supp.  688,  affirmed  without 
opinion  in    (1901)   166  N.  Y.  630,  60 


N.  E.  1117,  where  the  attorney  de- 
signed to  advance  and  further  the  in- 
terests of  the  borrower. 

**  Shideler  v.  Fisher  (1899)  18  Colo. 
App.  106,  57  Pac.  864.  The  court 
states  that  the  attorneys  were  not  en- 
gaged in  any  scheme  with  the  debtor 
to  defraud  or  wrong  the  principals 
whom  they  represented,  but  were  en- 
gaged in  an  entirely  reasonable  effort 
to  secure  the  debts  due  their  clients. 

*»  Bradley  v.  Riches  (1878)  L.  R.  9 
Ch.  Div.  (Eng.)  189,  38  L.  T.  N.  S.  810, 
47  L.  J,  Ch.  N.  S.  811,  26  Week.  Rep. 
910. 

»*  Kennedy  v.  Green  (1834)  8  Myl. 
&  K.  699,  40  Eng.  Reprint,  266,  21  Eng. 
Rul.  Cas.  820,  holding  a  mortgagee  who 
had  employed  the  mortgagor  as  his 
solicitor  not  chargeable  with  knowl- 
edge that  the  mortgagor  had  fraud- 
ulently obtained  a  conveyance  to  him- 
self of  the  mortgaged  property.  It  is 
further  held  in  this  case,  however,  that 
the  circumstances  under  which  the 
mortgage  was  taken  were  so  suspi- 
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Hatherley,  L.  C.,®*  "that  the  question, 
how  far  you  are  justified  in  assum- 
ing that  the  agent  does  not  commu- 
nicate to  his  client  information  which 
he  has  received,  and  ought  to  have 
communicated,  may  be  affected  by 
very  delicate  shades  of  difference.  It 
might  be  said  that  the  very  fact  of 
the  solicitor  not  having  communicated 
an  important  circumstance  is  of  it- 
self evidence  of  fraud.  But  Lord  Jus- 
tice Turner,  in  the  case  of  Atterbury 
V.  Wallis  (1856)  8  De  G.  M.  &  G.  454, 
44  Eng.  Reprint,  465,  25  L.  J.  Ch.  N. 
S.  792,  2  Jur.  N.  S.  1177,  4  Week.  Rep. 
734,  exactly  meets  that  difficulty,  and 
says  that  such  a  rule  cannot  prevail. 
It  must  be  made  out  that  distinct  fraud 
was  intended  in  the  very  transaction, 
so  as  to  make  it  necessary  for  the 
solicitor  to  conceal  the  fact  from  his 


client  in  order  to  defraud  him."  In 
another  case,'*  this  qualification  is 
stated  as  follows:  **If  the  disclosure 
of  that  fact  of  which  knowledge  is 
sought  to  be  fixed  upon  the  client 
would  have  imputed  fraud  to  the  solic- 
itor, it  is  not  to  be  presumed  that  the 
solicitor  did  make  disclosure  of  that 
fact."  And  in  a  third  case,®*  '^here  the 
assignee  of  a  leasehold  interest  from 
one  of  three  trustees  was  held  charge- 
able with  knowledge  of  the  trust  be- 
cause of  the  knowledge  of  his  solic- 
itor, who  was  the  trustee  who  made 
the  conveyance,  it  was  insisted  that 
the  doctrine  of  imputed  notice  could 
not  apply,  because  the  solicitor  was 
committing  a  fraud.  In,  answer  to 
this,  the  court  states:  "But  if  the 
client  would  be  affected  with  construc- 
tive notice  of  a  trust,  the  existence  of 


cious  that  a  solicitor  ignorant  of  the 
fraud  would  have  been  put  upon  no- 
tice; accordingly,  the  mortgagee  was 
held  chargeable. 

Rolland  v.  Hart  (1871)  L.  R.  6  Ch. 
(Eng.)  678,  40  L.  J.  Ch.  N.  S.  701,  25 
L.  T.  N.  S.  191,  19  Week.  Rep.  962. 

Cave  V.  Cave  (1880)  L.  R.  15  Ch. 
Div.  (Eng.)  639,  49  L.  J.  Ch.  N.  S.  505, 

42  L.  T.  N.  S.  730,  28  Week.  Rep.  793, 
holding  a  mortgagee  not  chargeable 
with  the  knowledge  of  his  solicitor, 
who  was  also  acting  for  the  mort- 
gagor, that  the  mortgaged  property 
had  been  fraudulently  purchased  with 
trust  money  belonging  to  a  trust  of 
which  the  mortgagor  and  the  solicitor 
were  the  trustees. 

Re  Southampton  (1880)  L.  R.  16  Ch. 
Div.  (Eng.)  178,  50  L.  J.  Ch.  N.  S.  218, 

43  L.  T,  N.  S.  687,  29  Week.  Rep.  231, 
holding  a  mortgagor  who  had  paid  the 
mortgage  debt  to  his  solicitor  not 
chargeable  with  knowledge  of  such 
solicitor,  of  an  interest  in  the  mort- 
gage debt  of  another  client  of  the  so- 
licitor. 

Waldy  V.  Gray  (1875)  L.  R.  20  Eq. 
(Eng.)  238,  44  L.  J.  Ch.  N.  S.  394,  32 
L.  T.  N.  S.  531,  23  Week.  Rep.  676, 
holding  that  a  mortgagee  who  had  em- 
ployed the  mortgagor's  solicitor  to 
pass  upon  the  title  to  the  mortgaged 
premises  was  not  chargeable  with  the 
solicitor's  knowledge  of  a  prior  lien, 
where  the  solicitor,  as  a  trustee,*  was 
the  holder  of  the  prior  lien,  and  had 
fraudulently  delivered  up  to  the  mort- 
gagor the  title  papers  evidencing  the 
prior  lien. 


In  Re  Barker  (1876)  44  L.  J.  Ch.  N. 
S.  (Eng.)  487,  23  Week.  Rep.  944,  hold- 
ing that  a  mortgagee  to  whom  his  so- 
licitor had  given  a  mortgage,  and  sub- 
sequently, in  fraud  of  the  mortgage^ 
had  deposited  the  title  deed  with  oth- 
er mortgagees,  did  not  have  construc- 
tive notice  of  a  subsequent  voluntary 
deed  of  other  property  executed  by 
the  solicitor. 

MacArthur  v.  Hastings  (1905)  15 
Manitoba  L.  Rep.  500,  holding  the 
grantee  of  trust  property  from  her 
solicitor  not  chargeable  with  his 
knowledge  of  the  trust. 

Sankey  v.  Alexander  (1874)  Ir.  Rep. 
9  Eq.  259,  holdisg  a  lender  not  charge- 
able with  knowledge  of  the  solicitor, 
who  represented  both  the  lender  and 
the  borrower. 

Cameron  v.  Hutchison  (1869)  16 
Grant,  Ch.  (U.  C.)  626,  holding  the  as- 
signee of  a  mortgage  not  chargeable 
with  knowledge  of  the  assignor,  his 
solicitor,  of  a  fraudulent  intent  in  the 
assignment. 

See  Fordtran  v.  Cunningham  (1915) 
—  Tex.  Civ.  App.  — ,  177  S.  W.  212, 
supra. 

"Rolland  v.  Hart  (1871)  L.  R.  6 
Ch.  (Eng.)  678,  40  L.  J.  Ch.  N.  S.  701, 
25  L.  T.  N.  S.  191,  19  Week.  Rep.  962. 

"Waldy  V.  Gray  (1875)  L.  R,  20 
Eq.  (Eng.)  238,  44  L.  J.  Ch.  N.  S.  394, 
32  L.  T.  N.  S.  531,  23  Week.  Rep.  676. 

"Boursot  V.  Savaare  (1866)  L.  R.  2 
Eq.  (Eng.)  134,  35  L.  J.  Ch.  N.  S.  627, 
14  L.  T.  N.  S.  299,  14  Week.  Rep.  665. 
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which  is  known  to  his  solicitor,  in  a 
case  where  there  is  no  fraud,  the  fact 
that  the  solicitor  is  committing  a 
fraud  in  relation  to  that  trqst  cannot 
afford  any  reason  why  the  client 
should  not  be  affected  with  construc- 
tive nbtice  of  the  existence  of  the 
trust.  It  is  the  existence  of  the  trust, 
and  not  the  fraud,  of  which  he  is  held 
to  have  constructive  notice;  and  the 
constructive  notice  of  the  existence  of 
the  trust  must  be  imputed  to  him 
whether  there  is  a  fraud  relating  to 
it  or  not." 

VII,  Knowledge  of  partner  or  clerk  of 

attorney. 

It  seems  clear  that  notice  in  regard 
to  the  subject-matter  of  the  employ- 
ment, to  one  of  a  number  of  attorneys 
employed  by  a  client,  is  notice  to  the 
client.^  While  it  is  true  that  notice 
to  one  of  a  firm  of  attorneys  is  notice 
to  all  members  of  the  firm,  it  is  only 
constructive  notice  to  those  who  have 
no  actual  knowledge  of  the  facts. 
This  constructive  notice,  it  has  been 
held,  is  not  sufficient  to  charge  a  cli- 
ent of  a  member  of  the  firm  in  another 
iind  subsequent  transaction ;  construc- 
tive notice  to  the  client  springs  from 
actual  knowledge,  or  such  information 
as  should  awaken  inquiry  in  a  reason- 


able man,  imparted  to  or  acquired  by 
the  attorney .•*  How  far  the  knowl- 
edge of  a  clerk  will  be  imputed  to  the 
client  of  an  attorney  is  a  question  up- 
on which  there  is  little,  authority.  It 
has  been  stated  that  where  a  solicitor, 
with  the  consent  of  his  client,  puts  his 
managing  clerk  to  conduct  the  man- 
agement of  the  matter  which  the  solic- 
itor was  retained  to  conduct,  he  thus 
puts  his. clerk  into  a  position  which 
makes  the  notice  of  the  clerk  to  be  no- 
tice to  the  solicitor,  and  so  to  the 
ultimate  clieiit;  but  where  the  solic- 
itor does  not  delegate  the  whole  of 
his  authority  to  his  clerk,  but,  on  the 
contrary,  retains  a  part  of  the  busi- 
ness in  his  own  hands,  notice  to  the 
clerk  is  not  notice  to  the  client.  The 
court  states:  "I  am  not  prepared  to 
hold  that,  apart  from  the  question  of 
substitution  for  the  principal,  the  posi- 
tion of  managing  clerk  is  one  that 
makes  notice  to  the  clerk  to  be  the 
notice  of  his  principal."  >^ 

VIII,  Knowledge  of  general  attorney. 

Knowledge  of  an  attorney  retained 
generally  by  a  client  to  render  such 
legal  services  as  the  client  may  from 
time  to  time  require  is  not,  in  all  in- 
stances, imputable  to  the  client.^'' 
Thus,  it  has  been  held  that  knowledge 


.»*  Brown  v.  Oattis  (1875)  55  Ga. 
416;  see  supra,  note  16. 

See  Smith  v.  Wilson  &  B.  Sav.  Bank 
(1892)  1  Tex.  Civ.  App.  116,  20  S.  W. 
1119,  supra,  note  13. 

»» Wittenbrock  v.  Parker  (1894)  102 
Cal.  93,  24  L.R.A.  197,  41  Am.  St.  Rep. 
172,  86  Pac.  374,  holding  that  a  mort- 
gagee who  employed  one  of  a  firm  of 
attorneys  to  pass  upon  the  title  to  the 
mortgaged  premises  before  the  mort- 
gage was  taken  is  not  chargeable  with 
notice  of  a  mistake  made  by  another 
member  of  the  firm  in  a  release  of  a 
prior  mortgage,  the  release  covering 
all  the  property,  when  it  was  intended 
to  release  only  a  part. 

That  constructive  notice  to  an  at- 
torney will  not  be  imputed  to  his  cli- 
ent is  held  in  Central  Trust  Co.  v.  West 
India  Improv.  Co.  (1900)  48  App.  Div. 
147,  63  N.  Y.  Supp.  853,  reversed  with- 
out reference  to  this  point  in  (1901) 
169  N.  Y.  314,  62  N.  E.  387. 

In  Brown  v.  Sweet  (1880)  7  Ont. 
App.  Rep.  725,  where  it  was  sought  to 
impute  to  the  client  of  one  member  of 


a  firm  knowledge  of  a  suit  conducted 
by  another  member  of  the  firm,  it  is 
stated  simply  that  it  was  not  shown 
that  the  first^mentioned  member  had 
actual  knowledge  of  the  suit,  and  un- 
less there  was  actual  knowledge  such 
knowledge  could  not  be  imputed  to  his 
client. 

That  constructive  knowledge  of  an 
attorney  may  be  imputed  to  a  client, 
see  Presstman  v.  Mason  (1887)  68  Md. 
78,  11  Atl.  764;  Shartzer  v.  Mountain 
Lake  Park  Asso.  (1897)  86  Md.  335, 
87  Atl.  786,  supra,  note  16.  See  Butler 
v.  Morse  (1891)  66  N.  H.  429,  23  Atl. 
90,  supra,  note  16. 

••Re  Ashton  (1891)  64  L.  T.  N.  S. 
(Eng.)  28,  39  Week.  Rep.  320,  8  Mor- 
rell,  72. 

As  to  dealings  with  a  clerk,  see 
Northwest  Constr.  Co.  v.  Valle  (1906) 
16  Manitoba  L.  Rep.  201,  supra,  note 
6. 

•^In  Hooper  v.  Cooke  (1856)  2  Jur. 
N.  S.  (Eng.)  527,  25  L.  J.  Ch.  N.  S. 
467,  it  is  stated  that  communications 
through  a  solicitor,  to  make  them  no- 
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by  such  an  attorney,  of  the  retirement 
of  a  member  of  a  partnership  with 
which  his  clients  are  doing  business,  is 
not  imputable  to  the  clients,  where  it 
does  not  appear  that  such  knowledge 
had  any  relation  to  the  business  in 
which  the  attorney  was  at  any  time 
employed  by  the  clients.**  The  court 
stated  :••  "If  he  had  been  employed 
to  ascertain  in  advance  who  were  par- 
ties to  whom  credit  might  safely  be 
given,  and  who  were  the  responsible 
members  of  firms,  they  [his  clients] 
would  have  been  bound  by  his  knowl- 
edge on  this  subject.  But  a  general 
retainer  to  do  business  as  an  attorney 
at  law  does  not  include  this  kind  of 
service.*'  A  savings  and  loan  associa- 
tion is  not  chargeable  with  the  knowl- 
edge of  an  attorney  regularly  employed 
to  pass  upon  titles  to  property  offered 
as  security  for  loans,  of  an  equitable 
interest  in  such  a  property  created  by 
a  contract  which  the  attorney  drafted 
for  other  clients,  in  an  independent 
separate  transaction,  a  few  days-  be- 
fore.^ The  Tennessee  court  •*  states 
that  in  the  drafting  of  this  contract 
the  attorney  was,   in  no   sense,  the 


solicitor  and  representative  of  the 
Savings  &  Loan  Association,  but  that 
this  was  done  in  an  independent  and 
separate  transaction  in  which  he  rep- 
resented other  clients  in  the  perform- 
ance of  an  accustomed  service  of  an 
attorney.  It  is  further  stated  that  if 
it  had  been  a  part  and  parcel  of  the 
transaction  between  the  parties  for 
whom  the  contract  was  drawn,  that  one 
of  the  parties  thereto  was  to  apply  to 
the  Savings  &  Loan  Association,  rep- 
resented by  him  as  a  general  attorney 
for  a  loan  which  was  to  be  secured  by 
land,  in  which  the  equitable  interest 
had  been  created,  a  different  case 
might  be  presented.  It  is  further  add- 
ed that  a  different  question  would  be 
presented  if  it  were  made  to  appear 
by  the  proof  that  knowledge  was  pres- 
ent in  the  mind  of  the  attorney  at 
the  time  he  passed  upon  the  abstract 
of  title  for  the  Savings  &  Loan  Asso- 
ciation. The  court  adds:  "It  will 
not  do,  in  the  opinion  of  the  writer,  to 
establish  the  rule  that  a  busy  attorney, 
called  on  in  his  office  by  two  strangers 
to  him,  to  write  executory  agreements 


tice  to  a  client,  must  be  made  in  re- 
spect of  some  pending  matter,  and 
be  such  that  the  solicitor  was  bound 
to  communicate  them  to  the  client;  the 
mere  circumstance  of  being  the  or- 
dinary solicitor  of  a  party  amounting 
to  nothing. 

It  is  stated  by  Bramwell,  L.  J.,  in 
Saffron  Walden  Second  Ben.  Bldg.  Soc. 
V.  Rayner  (1880)  L.  R.  14  Ch.  Div. 
(Eng.)  406,  that  '1:here  is  no  such 
thing  as  a  standing  relation  of  a  so- 
licitor to  a  man.  A  solicitor  does  not 
stand  in  a  permanent  relation  to  his 
client,  as  a  chaplain  does  to  a  noble- 
man, or  body,  having  a  chaplain.  A 
man  is  a  solicitor  for  another  only 
when  that  other  has  occasion  to  em- 
ploy him  as  such.  That  emplojrment 
may  be  either  to  conduct  a  suit  or  to 
advise  him  about  some  matter  in  which 
legal  advice  is  required;  but  there  is 
no  such  general  relationship  as  that 
of  solicitor  and  client,  of  a  standing 
.and  permanent  character,  upon  all  oc- 
casions and  for  all  purposes.'*  As  to 
facts  in  this  case,  see  supra,  note  28. 

In  Tate  v.  Hyslop  (1885)  L.  R.  15 
Q.  B.  Div.  (Eng.)  368,  where  it  was 
sought  to  affect  an  insurance  company 
with   notice   of  an   arrangement   be- 


tween the  insured  and  a  lighterman, 
because  of  the  fact  that  knowledge  of 
this  arrangement  had  been  disclosed 
to  the  defendant's  solicitor,  the  court 
states :  "It  se^ns  to  me  that  such,  a 
disclosure  has  no  effect  at  all.  A  so- 
licitor is  not  a  staading  agent  for  one 
who  has  been  or  may  be  his  client,  to 
receive  a  mercantile  notice  in  respect 
of  mercantile  business." 

In  Akers  v.  Rowan  (1890)  33  S.  C 
451,  10  L.R.A.  705,  11  S.  E.  389,  12  S. 
£.  165,  it  is  held  that,  though  an  at- 
torney of  a  bank  may  be  its  agent,  yet 
the  knowledge  which  such  an  officer 
has  acquired  while  acting  for  himself 
or  for  a  third  person,  not  for  the  bank, 
cannot  be  imputed  to  the  bank,  espe- 
cially where  such  knowledge  cannot 
be  communicated  without  a  breach  of 
confidence  on  the  part  of  the  attorney. 

»« Victor  V.  Spalding  (1908)  199 
Mass.  52,  127  Am.  St.  Rep.  472,  84  N. 
E.  1016,  approved  on  2d  appeal  in 
(1909)  202  Mass.  234,  88  N.  E.  846.  It 
is  stated  that  there  was  nothing  to  in- 
dicate that  the  attorney  knew  &at  his 
client  was  dealing  with  the  partner- 
ship until  a  long  time  after  the  sale  of 
goods  for  which  recovery  was  sought. 

^^Kirklin  v.  Atlas  Sav.  &  L.  Asso. 
(1900)  —  Tenn.  — ,  60  S.  W.  149. 
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to  exchange  their  real  estate  when  one 
of  them  gets  to  a  court  to  ratify  the 
trade,  and  during  the  time  he  is  en- 
gaged in  securing  this  ratification  the 
other  is  to  mortgage  his  farm  to  se- 
cure a  loan,  must  remember  and  com- 
municate the  fact  to  a  regular  client, 
who  is  thereafter  applied  to  for  the 
loan,  when  his  client  submits  to  him 
for  his  opinion  the  abstract  oi  title 
to  the  property  offered  as  security  for 
the  loan,  and,  moreover,  that  he  is 
called  on  to  remember  that  the  proper- 
ty offered  as  security  for  the  loan  is 
the  same  property  embraced  in  and 


covered  by  the  papers  he,  as  attorney 
for  the  parties,  drew  days,  or  weeks, 
or  perhaps  months,  before." 

Notice  to  the  general  attorney  of  a 
railroad  company  of  the  assignment 
of  a  land  claim,  before  any  action  was 
pending  with  reference  thereto,  is  not 
notice  to  the  company  unless,  prior  to 
such  notice,  the  attorney  had  been 
directed  to  take  charge  of  the  subject* 
matter  thereof. **> 

But  notice  to  the  general  counsel 
for  a  company,  respecting  a  matter  in 
which  he  was  authorized  to  act  for 
his  employer,  is  notice  to  the  client^®* 


^••Atehison,  T.  &  S.  F.  R.  Co.  v. 
Benton  (1889)  42  Kan.  698,  22  Pac. 
608. 

^^Vogemann  v.  American  Dock  & 
Trust  Co.  (1909)  131  App.  Div.  216, 
116  N.  T.  Supp.  741,  affirmed  without 
opinion  in  (1910)  198  N.  Y.  586,  92  N. 


E.  1105,  holding  notice  to  the  attorney 
for  a  company  which  stood  in  the  re- 
lation of  indemnitors,  of  a  suit  against 
the  indemnitees,  notice  to  the  client. 

Cochbum  v.  Hawkeye  Commercial 
Men's  Asso.  (1913)  168  Iowa,  28,  143 
N.  W.  1006,  supra,  note  16.   W,  A.  E. 


DAKOTA  CENTRAL  TELEPHONE  COMPANY  et  al.,  Plffs.  in  Err., 

V. 

SCATE  OF  SOUTH  DAKOTA  EX  REL.  BYRON  S.  PAYNE,  Attorney 

General,  et  al. 

United  States  Supreme  Ctnirt'^June  2,  1919. 

(250  U.  S.  163,  63  L.  ed.  910,  P.U.R.1919D,  717,  89  Sup.  Ct.  Rep.  507.) 

Telephones  —  intrastate  rates  —  state  control. 

1.  State  control  over  intrastate  telephone  rates  ceased  with  the  exercise 
by  the  President  of  his  authority  under  the  joint  resolution  of  July  16, 
1918,  as  a  war  emergency  measure,  to  teke  complete  possession  and  exclu- 
sive control,  with  the  right  to  the  entire  operating  revenues,  of  the  tele- 
phone and  telegraph  systems,  notwithstanding  the  proviso  in  such  resolu- 
tion that  nothing  therein  contained  shall  be  construed  ''to  amend,  repeal, 
impair,  or  affect  existing  laws  or  powers  of  the  states  in  relation  to  taxa- 
tion or  the  lawful  police  regulations  of  the  several  states,  except  wherein 
such  laws,  powers,  or  regulations  may  affect  the  transmission  of  govern- 
ment communications,  or  the  issue  of  stocks  and  bonds  by  such  system  or 
systems." 

[See  note  an  this  question  beginning  on  page  1680.] 


—  Federal  operation  —  war  measure. 
2.  Congress  possessed  the  right  un- 
der the  war  power  to  confer  upon  the 
President  by  joint  resolution  of  July 
16,  1918,  the  power  to  take  over  and 
operate  telephone  and  telegraph  sys- 
tems as  a  war  emergency  measure. 


Courts  —  relation  to  other  depart- 
ments -^  Executive  discretion. 

3.  The  courts  may  not  inquire  into 
an  asserted  excess  or  abuse  of  discre- 
tion by  the  President  in  exerting  the 
authority  conferred  upon  him  by  joint 
resolution  of  July  16, 1918,  to  take  over 
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and   operate  telephone  and  telesrraph 
systems  as  a  war  emergency  measure. 
[See  7  R.  C.  L.  1048.] 

Telephones  —  Federal    <H>^ration  — 
right  to  revenues. 

4.  Authority  to  take  complete  pos- 
session and  exclusive  control,  with  the 
right  to  the  entire  operating  revenues, 
was  conferred  upon  the  President  by 
the  joint  resolution  of  July  16,  1918, 
empowering  him,  as  a  war  emergency 


measure,  ''to  supervise  or  to  tate  pos- 
session and  assume  control  of  any  tele- 
graph,  telephone,  marine  cable,  or  radio 
system  or  systems,  or  any  part  thereof, 
and  to  operate  the  same  in  such  manner 
as  may  be  needful  or  desirable  for  the 
duration  of  the  war,  which  supervision, 
possession,  control,  or  operation  shall 
not  extend  beyond  the  date  of  the  proc- 
lamation by  the  President  of  the  ex- 
change of  ratifications  of  the  treaty  of 
peace.'' 


(Mr.  Justice  Brandeis  dissents.) 


Error  to  the  Supreme  Court  of  the  State  of  South  Dakota  to  review  a 
decree  enjoining  defendants  from  putting  into  effect  a  schedule  of  rates 
for  telephone  service  alleged  to  have  been  prepared  by  the  Postmaster  Gen- 
eral.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.   Alexander   C.   King,   Solicitor     United  States  acquiring  a  right  of  tern- 


General,  for  plaintiffs  in  error: 

The  purpose  and  effect  of  the  joint 
resolution  and  proclamation  was  com- 
pletely and  exclusively  to  vest  the  pos- 
session and  control  of  defendants'  tele- 
phone systems  in  the  President  through 
the  Postmaster  General  as  his  appointee 
on  behalf  of  the  United  States. 

Public  Service  Commission  v.  New 
England  Teleph.  &  Teleg.  Co.  232 
Mass.  465,  post,  1662,  P.U.R.1919D,  49, 
122  N.  E.  567,  affirmed  in  250  U.  S.  195, 
63  L.  ed.  934,  39  Sup.  Ct.  Rep.  511. 

The  taking  possession  and  assuming 
control  and  operation  by  the  President 
under  the  joint  resolution  of  July  16, 
1918,  constituted  such  systems  public 
utilities  operated  by  the  government, 
and  made  it  the  right  and  du^  of  the 
President  and  his  representative  to  fix 
the  charge  to  be  paid  for  service. 

Ex  parte  Milligan,  4  Wall.  2,  18  L. 
ed.  281;  Legal  Tender  Cases,  12  Wall. 
457,  20  L.  ed.  287;  Stewart  v.  Kahn 
(Stewart  v.  Bloom)  11  Wall.  493,  20 
L.  ed.  176 ;  Atchison,  T.  &  S.  F.  R.  Co. 
v.  United  Stetes,  225  U.  S.  640,  649,  56 
L.  ed.  1236,  1239,  32  Sup.  Ct.  Rep.  702 ; 
State  ex  rel.  Smith  v.  Burleson,  —  Ala. 
— ,  P.U.R.1919F,  1,  82  So.  458;  Pen- 
sacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  9,  10,  24  L.  ed.  708,  710, 
712;  Atty.  Gen.  v.  Edison  Teleph.  Co. 
L.  R.  6  Q.  B.  Div.  244,  50  L.  J.  Q.  B. 
N.  S.  145,  43  L.  T.  N.  S.  697,  29  Week. 
Rep.  428 ;  Railroad  Commission  v.  Cum- 
berland Teleph.  &  Teleg.  Co.  (La.  Sup. 
Ct.) 

The  utmost  which  the  resolution  pur- 
ported to  do  was  to  provide  for  the 


porary  possession,  control,  and  opera- 
tion of  the  telegraph,  telephone,  etc, 
systems  for  which  it  should  pay.  This 
still  left  the  then  owners  of  the  prop- 
erty as  owners;  and  as  between  tiiem- 
selves  and  the  United  States,  as  a  quasi 
tenant,  the  owners  are  responsible  to 
the  state  for,  and  bound  to  pay,  the 
taxes  thereon. 

Taylor,  Land  &  T.  3d  ed.  §  341 ;  Cool- 
ey,  Taxn.  8d  ed.  822;  East  Tennessee, 
V,  &  G.  R.  Co.  V.  Morristown,  —  Tenn. 
— ,  35  S.  W.  771. 

Where  police  power  is  conferred  in 
general  terms  upon  municipalities  in 
their  charters,  such  delegations  of  pow- 
er are  uniformly  held  not  to  unbrace 
the  power  to  regulate  rates  of  even 
strictly  local  public  occupations  or 
utilities. 

State  ex  rel.  Wisconsin  Teleph.  Co. 
V.  Sheboygan,  111  Wis.  23,  86  N.  W. 
657;  St  Louis  v.  Bell  Teleph.  Ck).  96 
Mo.  623,  2  L.R.A.  278,  9  Am.  St  Rep. 
370,  10  S.  W.  197;  Bluefield  Water- 
works &  Improv.  Co.  v.  Bluefield,  69 
W.  Va.  1,  33  L.R.A.(N.S.)  759,  70  S.  E. 
772;  Jacksonville  v.  Southern  Bell 
Teleph.  &  Teleg.  Co.  57  Fla.  374,  49  So. 
509. 

A  state  or  its  local  government,  when 
so  empowered,  may  make  a  binding 
contract  devesting  itself  for  a  substan- 
tial period  of  time  of  the  power  to 
regulate  rates. 

Home  Teleph.  &  Teleg.  CJo.  v.  Los 
Angeles,  211  U.  S.  273,  53  L.  ed.  182, 
29  Sup.  Ct.  Rep.  50;  Minneapolis  v. 
Minneapolis  Street  R.  Co.  215  U.  S. 
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417^  54  L.  ed.  269,  80  Sup.  Ct.  Rep. 
118. 

The  power  to  regulate  rates  is  sub- 
ject to  the  limitation  that  it  must  af- 
ford to  a  private  owner  of  the  utility 
a  reasonable  return  on  his  property  de- 
voted to  the  public  use. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct  Rep.  418;  Stanis- 
laus County  V.  San  Joaquin  &  K.  River 


of  wire  lines  is  a  power  which  cannot 
be  inferred  from  any  language  used  in 
the  joint  resolution,  but  must  be  posi- 
tively conferred  by  unambiguous  lan- 
guage. 

Reagan  v.  Mercantile  Trust  Co.  su- 
pra;-Omaha  &  C.  B.  Street  R.  Co.  v. 
Interstate  Commerce  Commission,  230 
U.  S.  324,  67  L.  ed.  1601,  46  L.R.A. 
(N.S.)  385,  33  Sup.  Ct.  Rep.  890;  In- 


Canal  &  Irrig.  Co.  192  U.  S.  201,  48  L.  •    terstate     Commerce     Commission     v. 


ed.  406,  24  Sup.  Ct.  Rep.  241. 

The  provisions  of  state  statutes  for 
the  regulation  of  rates  charged  by  pri- 
vate persons  and  corporations  opera- 
ting public  utilities  do  not  by  their 
terms  apply  to  rates  charged  by  agents 
of  the  government  in  the  operation  of 
such  utilities. 

Railroad  Commission  v.  Cumberland 
Teleph.  &  Teleg.  Co.    (La.  Sup.  Ct.) 

Messrs.  Oliver  E,  Sweet  and  Bsrron 
S.  Payne,  Attorney  General  of  South 
Dakota,  for  defendants  in  error: 

The  making  and  regulating  of  the 
rates  of  common  carriers  with  respect 
to  their  intrastate  operations  has  al- 
ways been  upheld  by  the  courts  as  an 
exercise  of  the  police  powers,  of  the 
states. 

Union  Dry  Goods  Co.  v.  Georgia  Pub. 
Service  Corp.  248  U.  S.  372,  63  L.  ed. 
309,  —  A.L.R.  — ,  P.U.R.1919C,  60,  39 
Sup.  Ct.  Rep.  117;  Atty.  Gen.  v.  Chi- 
cago &  N.  W.  R.  Co.  35  Wis.  559 ;  Munn 
V.  Illinois  94  U.  S.  113,  24  L.  ed.  77; 
Arkansas  Rate  Cases,  187  Fed.  290; 
Reagan  v.  Mercantile  Trust  Co.  154  U. 
S.  413,  38  L.  ed.  1028,  4  Inters.  Com. 
Rep.  575,  14  Sup.  Ct.  Rep.  1060;  Wil- 
liams V.  State,  85  Ark.  464,  26  L.R.A. 
(N.S.)  482.  122  Am.  St.  Rep.  47,  108 
S.  W.  838;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352, 
57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151, 
33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18;  Railroad  Commission  Cases,  116  U. 
S.  307,  29  L.  ed.  636,  6  Sup.  Ct  Rep. 
384, 388, 1191 ;  Freund,  Pol.  Power,  pp. 
65,  378,  385. 

There  is  the  same  need  of  local  rate 
regulation  and  supervision  by  local  au- 
thorities when  the  business  is  carried 
on  by  the  Federal  government  as  when 
carried  on  by  telegraph  or  telephone 
companies  whose  properties  extend 
over  the  entire  nation. 

Smyth  V.  Ames,  169  U.  S.  466,  42 
L.  ed.  819,  18  Sup.  Ct.  Rep.  418 ;  Rea- 
gan V.  Mercantile  Trust  Co.  154  U.  S. 
413»  38  L.  ed.  1028,  4  Inters.  Com.  Rep. 
575^  14  Sup.  Ct.  Rep.  1060. 

The  power  to  make  and  regulate  rates 


Louisville  &  N.  R.  Co.  227  U.  S.  88, 
57  L.  ed.  431,  33  Sup.  Ct.  Rep.  185; 
Georgia  R.  &  Bkg.  Co.  v.  Smith,  128 
U.  S.  174,  182,  3,2  L.  ed.  377,  381,  9 
Sup.  Ct.  Rep.  47;  Milwaukee  Electric 
R.  &  Light  Co.  V.  Railroad  Commission, 
238  U.  S.  174,  180,  49  L.  ed.  1254,  1260, 
P.U.R.1915D,  591,  36  Sup.  Ct.  Rep. 
820 ;  Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  53  L.  ed.  176, 
29  Sup.  Ct.  Rep.  50;  Interstate  Com- 
merce Commission  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  167  U.  S.  479,  494,  42 
L.  ed.  243,  251,  17  Sup.  Ct.  Rep.  896. 

The  police  powers  of -the  states  have 
never  been  conferred  upon  the  Federal 
government,  and  have  never  been  part- 
ed with  by  the  states;  they  remain 
under  the  exclusive  jurisdiction  of  the 
states. 

Cooley,  Const.  Lim.  7th  ed.  p.  831; 
12  C.  J.  910 ;  20  Am.  &  Eng.  Enc  Law, 
919;  2  Words  &  Phrases,  p.  1066; 
Munn  V.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77;  Civil  Rights  Cases,  109  U.  S. 
3,  27  L.  ed.  835,  3  Sup.  Ct.  Rep.  18; 
Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  1  Roberts, 
Federal  Liabilities  of  Carriers,  p.  36. 

Congress  cannot  control  intrastate 
rates  under  the  commerce  clause. 

Minnesota  Rate  Cases  (Simpson  v« 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Houston,  E. 
&  W.  T.  R.  Co.  V.  United  States,  234 
U.  S.  342,  58  L.  ed.  1341,  34  Sup.  Ct. 
Rep.  833. 

As  in  the  case  of  enactments  of  Con- 
gress, so  in  the  case  of  official  acts  of 
the  President,  it  lies  within  the  juris- 
diction of  the  courts  to  determine 
whether  the  same  are  necessary  and 
proper  for  carrying  into  execution  any 
of  his  constitutional  authority. 

Mitchell  V.  Harmony,  13  How.  115, 
14  L.  ed.  75. 

Even  if  an  administrative  officer 
should  act  in  entire  good  faith  in  de- 
claring   the    possession    of    authority 
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ivhich  he  did  not  possess,  it  would  lie 
within  the  jurisdiction  of  the  courts 
to  enjoin  him  if,  in  fact,  he  did  not 
possess  the  authority  claimed. 

American  School  v.  McAnnulty,  187 
U.  S.  94,  47  L.  ed,  90,  23  Sup.  Ct.  Rep. 
33 ;  Philadelphia  Go.  v.  Stimson,  223  U. 
S.  605,  620,  56  L.  ed.  570,  576,  32  Sup. 
Ct.  Rep.  340 ;  United  States  v.  Lee,  106 
U.  S.  196,  27  L.  ed.  171,  1  Sup.  Ct 
Rep.  240;  Degge  v.  Hitchcock,  229  U. 
S.  162,  171,  57  L.  ed.  1135,  1137,  33 
Sup.  Ct.  Rep.  639. 

Any  condition  making  intrastate 
rate  control  by  the  President  neces- 
sary and  proper  as  aVar  measure  did 
not  exist  when  Order  2495  was  made 
December  13,  1918. 

Pacific  Lumber  Co.  v.  Northwestern 
&  P.  R.  Co.  51  Inters.  Com.  Rep.  738; 
United  States  v.  Hicks  (U.  S.  Dist  Ct. 
Ky.). 

Congress  cannot  confer  legislative 
power  upon  the  President  to  make  rates 
for  the  future. 

Marshall  Field  &  Co.  v.  Clark,  143 
U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.  495. 

Courts  will  restrain  unauthorized 
and  unlawful  acts  of  the  officers  and 
agents  of  the  Federal  government. 

United  States  v.  Lee,  106  U.  S,  196, 
27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240; 
Cunningham  v.  Macon  &  B.  R.  Co.  109 
U.  S.  446,  27  L.  ed.  992,  3  Sup.  Ct.  Rep. 
292,  609;  Hopkins  v.  Clemson  Agri. 
College,  221  U.  S.  636,  643,  644,  55  L. 
ed.  890,  894,  895,  35  L.R.A.(N.S.)  243, 
31  Sup.  Ct.  Rep.  654;  Philadelphia  Co. 
v.  Stimson,  223  U.  S.  605,  619,  620,  56 
L.  ed.  570,  576,  577,  32  Sup.  Ct.  Rep. 
340 ;  Noble  v.  Union  River  Logging  R. 
Co.  147  U.  S.  165,  37  L.  ed.  123,  13  Sup. 
Ct  Rep.  271 ;  Caldwell  v.  Robinson,  59 
Fed.  653;  American  School  v.  McAn- 
nulty, 187  U.  S.  94,  47  L.  ed.  90,  23 
Sup.  Ct.  Rep.  33 ;  Board  of  Liquidation 
V.  McComb,  92  U.  S.  531,  541,  23  L. 
ed.  623,  628. 

Messrs.  Charles  E.  Elmquist,  Henry 
C.  Flannery,  J.  H.  Henderson,  R.  P. 
Thompson,  F.  S.  Jackson,  Hugh  La 
Master,  R  P.  Spencer,  George  F.  Short, 
James  K.  Hines,  W.  V.  Tanner,  W.  W, 
Barrow,  Ledyard  P.  Hale,  J.  Q.  Smith, 
Attorney  General  of  Alabama,  Clifford 
L.  Hilton,  Attorney  General  of  Min- 
nesota, John  R  Saunders,  Attorney 
General  of  Virginia,  and  E,  C.  Stans- 
bury.  Attorney  General  of  Indiana,  as 
amici  curiae: 

The  power  of  rate  regulation  could 


not  be  constitutionally  conferred  upon 
the  President. 

Milwaukee  Electric  R.  &  Light  Co.  v. 
Railroad  Conmiission,  238  U.  S.  174, 
180,  59  L.  ed.  1254,  1260,  P.U.R.1915D, 
591,  35  Sup.  Ct.  Rep.  820;  Marshall 
Field  &  Co.  v.  Clark,  143  U.  S.  649,  692, 
36  L.  ed.  294,  309,  12  Sup.  Ct.  Rep. 
495. 

The  police  power  of  the  state  has 
never  been  surrendered  to  the  Federal 
government,  and  therefore  there  was 
no  need  for  Congress  to  authorize  its 
continued  exercise 

South  Carolina  v.  United  States,  199 
U-  S.  437,  50  L.  ed.  261,  26  Sup.  Ct. 
Rep.  110,  4  Ann.  Cas.  737;  Keller  v. 
United  States,  213  U.  S.  138,  53  L.  ed. 
737,  29  Sup.  Ct.  Rep.  470,  16  Ann. 
Cas.  1066. 

Railroad  regulatory  legislation  was 
an  exercise  of  the  police  power. 

Chicago  &  N.  W.  R.  Co.  v.  FuMer, 
17  Wall.  560,  21  L.  ed.  710. 

If  it  be  held  that  the  railroads  are 
operated  by  the  government,  they  are 
operated  by  a  corporation;  and  if  they 
are  held  to  be  operated  by  the  Presi- 
dent, then  they  are  being  operated  by 
an  individual.  In  either  case  the  oper- 
ation comes  within  the  provision  of  the 
state  laiv 

Smyth  V.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418;  Reagan 
V.  Mercantile  Trust  Co.  154  U.  S.  413, 
38  L.  ed.  1028,  4  Inters.  Com.  Rep.  575, 
14  Sup.  Ct.  Rep.  1060. 

Messrs.  John  J.  Blaine,  Attorney 
General  of  Wisconsin,  M.  B.  Olbrich, 
and  Joseph  E.Messerschmidt,  also  as 
amici  curiae: 

Congress  could  not  constitutionally 
delegate,  and  by  the  joint  resolution 
did  not  attempt  to  delegate,  to  the 
President  arbitrary  power. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356, 
369,  870,  30  L.  ed.  220,  226,  6  Sup.  a. 
Rep.  1064;  Marshall  Field  &  Co.  v. 
Clark,  143  U.  S.  649,  36  L.  ed.  294,  12 
Sup.  Ct.  Rep.  495;  Buttfield  v.  Strana- 
han,  192  U.  S.  470,  48  L.  ed,  525,  24 
Sup.  Ct.  Rep.  349;  Union  Bridge  Co. 
V.  United  States,  204  U.  S.  364,  51  L. 
ed.  523,  27  Sup.  Ct.  Rep.  367;  Lewis 
V.  Frick,  233  U.  S.  291,  297,  58  I*  ed. 
967,  971,  34  Sup.  Ct.  Rep.  488;  G^ow 
V.  Uhl,  239  U.  S.  3,  60  L.  ed.  114,  36 
Sup.  Ct.  Rep.  2;  American  School  v. 
McAnnulty,  187  U.  S.  94,  47  L.  ed.  90, 
28  Sup.  Ct.  Rep.  33;  Philadelphia  Co. 
V.  Stimson,  223  U.  S.  605,  620,  56  L. 
ed.  570,  576,  32  Sup.  Ct.  Rep.  34D; 
Degge  V.  Hitchcock,  229  U.  S.  162,  m. 
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57  L.  ed.  1135,  1137,  33  Sup.  Ct.  Rep. 
639;  United  States  R.  Administration 
V.  Burch,  254  Fed.  140. 

Regulation  of  telephone  rates  is  an 
exercise  of  the  police  power  of  the 
state,  consequently  a  police  regulation, 
and  therefore  excepted  by  the  proviso. 

Home  Teleph.  Co.  v.  Carthage,  Ann. 
Cas.  1912D,  308,  note;  Chesapeake  &  P. 
Teleph.  Co.  v.  Manning,  186  U.  S.  238, 
46  L.  ed.  1144,  22  Sup.  Ct.  Rep.  881; 
Cumberland  Teleph.  &  Teleg.  Co.  v. 
Louisville,  187  Fed.  637;  Hockett  v. 
State,  105  Ind.  259,  55  Am.  Rep.  201, 
5  N.  E.  178;  Central  U.  Teleph.  Co.  v. 
Bradbury,  106  Ind.  1,  5  N.  E.  721; 
Johnson  v.  State,  113  Ind.  143,  15  N.  E. 
215;  Central  U.  Teleph.  Co.  v.  State, 
118  Ind.  194,  10  Am.  St.  Rep.  114,  19 
N.  E.  604 ;  Pioneer  Teleph.  &  Teleg.  Co. 
V.  Westenhaver,  29  Okla.  429,  38  L.R.A. 
(N.S.)  1209, 118  Pac.  354;  State  ex  rel. 
Webster  v.  Superior  Ct.  67  Wash.  37, 
L.R.A.1916C,  287,  120  Pac.  861,  Ann. 
Cas.  1913D,  78 ;  Munn  v.  Illinois,  94  U. 
S.  113,  24  L.  ed.  77;  Nebraska  Teleph. 
Co.  V.  State,  55  Neb.  627,  45  L.R.A.  113, 
76  N.  W.  171. 

Wherever  the  broad  rule  of  power  to 
enact  all  necessary  and  proper  legisla- 
tion has  been  asserted,  it  has  been 
coupled  with  the  limitation  that  the 
means  must  be  such  as  are  not  prohib- 
ited, but  consist  with  the  letter  and 
spirit  of  the  Constitution. 

Legal  Tender  Cases,  12  Wall.  457, 
539,  20  L.  ed.  287,  308;  Legal  Tender 
Case,  110  U.  S.  421,  441,  28  L.  ed.  204, 
212,  4  Sup.  Ct.  Rep.  122;  M'Culloch  v. 
Maryland,  4  Wheat.  421,  4  L,  ed.  605; 
Logan  V.  United  States,  144  U.  S.  263, 
36  L.  ed.  429,  12  Sup.  Ct.  Rep.  617; 
Boske  y.  Comingore,  177  U.  S.  459,  44 
L.  ed.  846,  20  Sup.  Ct.  Rep.  701 ;  Flint 
v.  Stone  Tracy  Co.  220  U.  S.  107,  176, 
55  L.  ed.  389,  423,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312;  Kansas  v. 
Colorado,  206  U.  S.  46,  88,  51  L.  ed. 
956,  970,  27  Sup.  Ct.  Rep.  655;  United 
States  V.  Hoke,  187  Fed.  994;  Stewart 
v.  Kahn  (Stewart  v.  Bloom)  11  Wall. 
498,  20  L.  ed.  176;  United  States  v. 
Casey,  247  Fed.  362;  Miller  v.  United 
States  (Page  v.  United  States)  11  Wall. 
268,  20  L.  ed.  135 ;  Salamandra  Ins.  Co. 
V.  New  York  L.  Ins.  &  T.  Co.  254  Fed. 
852. 

The  taking  of  private  property  by 
civil  agencies  is  not  necessary  to  the 
waging  of  war  successfully. 

McCray  v.  United  States,  195  U.  S. 
^7,  61,  49  L.  ed.  78,  97,  24  Sup.  Ct. 
Bep.  769,  1  Ann.  Cas.  561. 


If  this  act  confers  the  rate-making 
power,  it  confers  an  arbitrary  power. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  456,  33  L.  ed.  970, 
980,  3  Inters.  Com.  Rep.  209,  10  Sup. 
Ct.  Rep.  462,  702 ;  Re  Gardner,  84  Kan. 
264,  33  L.R.A.(N.S.)  956,  113  Pac. 
1054. 

The  right,  whose  existence  is  or  may 
be  abridged  by  the  Postmaster  General, 
is  a  property  right 

16  Cyc.  620,  625;  Jones,  Teleg.  & 
Teleph.  Cos.  §§  249,  258;  Munn  v.  Illi- 
nois, 94  U.  S.  113,  133,  24  L.  ed.  77, 
86 ;  Allnutt  v.  Inglis,  12  East,  527,  104 
Eng.  Reprint,  206,  11  Revised  itep. 
482 ;  Smyth  v.  Ames,  169  U.  S.  466,  547, 
42  L.  ed.  819,  849,  18  Sup.  Ct.  Rep. 
418;  Covington  v.  L.  Turnp.  Road  Co. 
V.  Sandford,  164  U.  S.  578,  596,  597, 
41  L.  ed.  560,  566,  567,  17  Sup.  Ct.  Rep. 
198. 

If  to  uphold  the  constitutionality  of 
the  resolution  requires  a  construction 
that  the  government  remains  under  the 
continuing  duty  to  render  the  public 
adequate  service  at  reasonable  rates, 
then  Congress  has  not  the  power,  under 
the  Constitution,  to  fix  intrastate  rates, 
and  therefore  could  not  and  did  not 
delegate  that  power  either  to  the  Presi- 
dent or  to  the  Postmaster  General. 

Black,  Const.  Law,  §  154;  Civil 
Rights  Cases,  109  U.  S.  3,  27  L.  ed.  835, 
3  Sup.  Ct.  Rep.  18;  Western  U.  Teleg. 
Co.  V.  Pendleton,  122  U.  S.  347,  359,  30 
L.  ed.  1187,  1189,  1  Inters.  Com.  Rep. 
306,  7  Sup.  Ct.  Rep.  1126;  New  York 
V.  Miln,  11  Pet.  102,  9  L.  ed.  648 ;  Kel- 
ler V.  United  States,  213  U.  S.  138,  144, 
145,  53  L.  ed.  737-739,  29  Sup.  Ct.  Rep. 

470,  16  Ann.  Cas.  1066;  Re  Pacific  R. 
Commission,  32  Fed.  241 ;  Cook  v.  Mar- 
shall County,  196  U.  S.  261,  49  L.  ed. 

471,  25  Sup.  Ct.  Rep.  233;  Plumley  v. 
Massachusetts,  155  U.  S.  461,  39  L.  ed. 
223,  5  Inters.  Com.  Rep.  590,  15  Sup. 
Ct.  Rep.  154;  House  v.  Mayes,  219  U. 
S.  270,  55  L.  ed.  213,  31  Sup.  Ct.  Rep. 
234 ;  Covington  &  C.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204,  209,  210,  38  L. 
ed.  962,  965,  966,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct.  Rep.  1087;  Kidd  v. 
Pearson,  128  U.  S.  1,  32  L.  ed.  346,  2 
Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep. 
6;  Hammer  v.  Dagenhart,  247  U.  S. 
251,  274,  62  L.  ed.  1101,  1106,  3  A.L.R. 
649,  38  Sup.  Ct.  Rep.  529,  Ann.  Cas. 
1918E,  724. 

Especially  is  the  police  power  pre- 
served as  to  regulation  of  intrastate 
rates. 

Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
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200  U.  S.  561,  692,  60  L.  ed.  596,  609, 
'26  Sup.  Ct  Rep.  341,  4  Ann.  Gas.  1176; 
'Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173 
U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct, 
Rep.  465;  Arkansas  Rate  Cases,  187 
Fed.  290. 

Resrulation  of  rates  by  the  individ- 
ual states  does  not  in  truth  or  in  fact 
hinder  or  retard  the  discharge  of  the 
stated  Federal  purpose. 

Cumberland  Teleph.  &  Teleg.  Co.  v. 
Memphis,  183  Fed.  875;  Wainwright 
V.  Pennsylvania  R.  Co.  263  Fed.  459. 

Congress  could  not  delegate  to  the 
President  power  to  decide  between 
three  separate  capacities  in  which  he 
might  deal  with  the  telephone  and  tele- 
graph. 

Cincinnati,  W.  &  Z.  R.  Co.  v.  Clinton 
County,  1  Ohio  St.  88;  Re  Oliver,  17 
Wis.  686;  MarshaU  Field  &  Co.  v.  Clark, 
143  U.  S.  649,  36  L.  ed.  294,  12  Sup. 
Ct.  Rep.  495;  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  V.  Railroad  Commission, 
136  Wis.  146,  17  L.R.A.(N.S.)  821,  116 
N.  W.  905 ;  State  ex  rel.  Buell  v.  Frear, 
146  Wis.  291,  84  L.R.A.(N.S.)  480,  181 
N.  W.  882 ;  State  ex  rel.  Young  v.  Du- 
val County,  —  Fla.  — ,  79  So.  692; 
State  ex  rel.  Montgomery  v.  Rogers,  71 
Ohio  St.  203,  73  N.  E.  461;  Sabre  v. 
Rutland  R.  Co.  86  Vt.  347,  85  Atl.  693, 
Ann.  Cas.  1915C,  1269;  State  ex  rel. 
Rusk  V.  Budge,  14  N.  D.  532,  105  N. 
W.  724 ;  State  ex  rel.  Miller  v.  Taylor, 
27  N.  D.  77,  145  N.  W.  425. 

The  power  to  fix  rates  could  not  be 
declared. 

Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  V.  Railroad  Commission,  136  Wis. 
164,  17  L.R.A.(N.S.)  821,  116  N.  W. 
905 ;  State  v.  Parker,  26  Vt.  357. 

Even  if  the  joint  resolution  be  con- 
strued as  conferring  upon  the  Presi- 
dent the  power  to  fix  rates,  the  Presi- 
dent has  no  power  to  redelegate  the  dis- 
cretion confided  in  him. 

Lord  V.  Oconto,  47  Wis.  386,  2  N.  W. 
785;  Smith  v.  Black,  115  U.  S.  308,  319, 
29  L.  ed.  398,  402,  6  Sup.  Ct.  Rep.  50; 
Muir  V.  Louisville  &  N.  R.  Co.  247  Fed. 
894;  Rhodes  v.  Tatum,  —  Tex.  Civ. 
App.  — ,  206  S.  W.  114;  29  Cyc.  1433; 
Clark  V.  Washington,  12  Wheat.  40,  6 
L.  ed.  644;  Kinney  v.  Howard,  133 
Iowa,  94,  110  N.  W.  282;  Mechem,  Pub. 
Off.  §  567;  Jacksonville  v.  Ledwith,  26 
Fla.  163,  9  L.R.A.  69,  23  Am.  St.  Rep. 
558,  7  So.  885;  Arnold  v.  Pawtucket, 
21  R.  L  15,  41  Atl.  576;  Mechem, 
Agency,  §  813;  McQuillin,  Mun.  Corp. 
§  382;  Boston  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25,  24  L.  ed.  989;  State 


ex  rel.  Mehrbass  v.  Harper,  162  Wis. 
689,  156  N.  W.  941 ;  Kohl  v.  Beach,  lOT 
Wis.  415,  50  L.R.A.  600,  81  Am.  St 
Rep.  849,  83  N.  W.  657 ;  Hitchcock  v. 
Galveston,  96  U.  S.  341,  348,  24  L.  ed. 
659,  661;  Thompson  v.  Schermerhom, 
6  N.  Y.  92,  55  Am.  Dec  385;  Birdsall 
V.  Clark,  73  N.  Y.  73,  29  Am.  Rep.  105; 
Runkle  v.  United  States,  122  U.  S.  543, 
557,  30  L.  ed.  1167,  1171,  7  Sup.  Ct. 
Rep.  1141. 

The  language  of  the  presidential 
proclamation  confers  all  the  discretion 
vested  in  him. 

People  V.  C.  Klinck  Packing  Co.  214 
N.  Y.  138,  108  N.  E.  278,  Ann.  Cas. 
1916D,  1051;  Muir  v.  Louisville  &  N. 
R.  Co.  247  Fed.  894. 

Clauses  giving  the  Postmaster  Gen- 
eral power  are  evidently  a  material 
inducement  to  valid  parts  of  the  proc- 
lamation, and  therefore  the  whole 
proclamation  is  void. 

Little  Chute  v.  Van  Camp,  136  Wis. 
526,  128  Am.  SL  Rep.  1100,  IIT  N.  W. 
1012;  36  Cyc.  976,  977;  State  ex  rel 
Walsh  V.  Dousman,  28  Wis.  541 ;  War- 
ren V.  Charlestown,  2  Gray,  84;  Poin- 
dexter  v.  Greenbow,  114  U.  S.  270,  304, 
29  L.  ed.  185,  197,  5  Sup.  Ct.  Rep.  908, 
962;  Sheldon  v.  Hoyne,  261  111.  222, 103 
N.  E.  1021. 

Messrs.  William  L  Schaffert  Attor- 
ney General  of  Pennsylvania,  and 
Bernard  J.  M^ers»  also  as  amici 
curiae: 

The  Postmaster  General  haa  been 
substituted  for  the  operating  heads  of 
the  several  companies,  and  is  operating 
the  properties  in  the  place  and  stead 
of  their  former  corporate  officers,  and 
is  subject  to  the  same  provisions  of 
law  except  in  so  far  as  the  Wire  Con- 
trol Act  provides  otherwise  and  sets 
up  substitute  regulations  and  proce- 
dure. 

Muir  V.  Louisville  &  N.  R.  Co.  247 
Fed.  888. 

To  construe  the  resolution  as  vesting 
arbitrary  authority  in  the  President  to 
change  rates  of  telephone  companies  is 
to  hold  that  Congress  repealed  pro 
tanto  the  provisions  of  the  Interstate 
Commerce  Act.  Nothing  is  better 
settled  in  the  law,  however,  than  that 
implied  repeals  are  not  favored;  and 
this  means  that  it  is  the  duty  of  courts 
to  so  construe  the  acts,  if  possible,  that 
both  shall  be  operative. 

1  Lewis's  Sutherland,  Stat.  Constr. 
2d  ed.  p.  465;  Union  P.  R.  Co.  v.  Penis- 
ton,  18  WaU.  5,  21  L.  ed.  787. 

Congress  has  no  power  to  regulate 
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rates  for  telephone  oommunication  or 
traffic  between  points  within  the  state 
of  Pennsylvania. 

Federalist  No.  45;  8  Cyc.  771.  773. 
774;  United  States  v.  Cruikshank.  92 
U.  S.  542.  23  L.  ed.  588. 

There  is  no  regulatory  power  over  in- 
trastate telephone  and  telegraph  rates, 
and  the  Postmaster  General  cannot  do 
that  which  Congress  itself  says  shall 
not  be  done. 

Missouri  P.  R.  Co.  v.  Larabee  Flour 
MiUs  Co.  211  U.  S.  612.  621,  52  L.  ed. 
352,  360,  29  Sup.  Ct.  Rep.  214;  1  Rob- 
erts. Federal  Liabilities  of  Carriers, 
pp.  68-71. 

The  attempt  to  regulate  rates  cannot 
be  sustained  as  a  revenue  measure. 

United  States  ex  rel.  Michels  v. 
James,  13  Blatchf.  207,  Fed.  Cas.  No. 
15,464 ;  Hubbard  v.  Lowe,  226  Fed.  135. 

The  Postmaster  General  has  no  power 
to  regulate  and  fix  rates  of  telegraph 
and  telephone  companies  under  the  war 
powers  of  the  President  conferred  by 
the  Constitution. 

Ex  parte  Milligan.  4  Wall.  2,  18  L. 
^.  281;  Edmonson  v.  Union  Bank,  83 
tia.  91;  Horn  v.  Lockhart,  17  Wall. 
670,  21  L.  ed.  657 ;  Raymond  v.  Thomas. 
91  U.  S.  712.  716.  23  L.  ed.  434,  435; 
Mitchell  V.  Harmony,  13  How.  115,  14 
L.  ed.  75;  Griffin  v.  Wilcox.  21  Ind.  382; 
Eifort  V.  Bevins.  1  Bush.  460;  Ham- 
mer V.  Dagenhart,  247  U.  S.  251,  62  L. 
ed.  1101.  3  A.L.R.  649.  38  Sup.  Ct.  Rep. 
529,  Ann.  Cas.  1918E,  724. 

Federal  power  to  regulate  rates  or 
to  prescribe  rates,  whatever  its  limits 
may  be.  is  a  legislative  power  exclu- 
sivelv. 

KnoxviUe  v.  Knoxville  Water  Co.  212 
U.  S.  1.  10,  53  L.  ed.  371,  378,  29  Sup. 
Ct.  Rep.  148. 

Messrs.  H.  H.  Smith,  David  H. 
Crowley,  and  Clarence  D*  Wilcox,  also 
as  amici  curiae: 

The  regulation  of  rates  of  railroads 
and  public  carriers  is  but  the  logical 
result  of  the  application  of  the  principle 
that  the  state  through  its  police  power 
could  regulate  public  callings.  The 
regulation  of  rates  in  the  various  em- 
plojrments  dates  back  to  medieval  times. 

Beale  &  W.  Railroad  Rate  Regula- 
tion, chap.  1. 

Nor  is  it  proper  to  argue  that  rate 
regulations  are  not  police  regulations 
because  the  police  power  cannot  be  bar- 
tered away,  and  the  power  to  regulate 
rates  is  bartered  away,  therefore  it  is 
not  a  part  of  the  police  power. 

New  Orleans  Gaslight  Co.  v.  Louis- 


iana Light  &  H.  P.  &  Mfg.  Co.  115  U. 
S.  650,  668,  29  L.  ed.  516,  523.  6  Sup. 
Ct.  Rep.  252. 

Messrs.  H.  Findlay  French  and  Ogle 
Marbury,  also  as  amici  curise: 

Unless  Congress,  by  the  use  of  the 
words  "police  regulations,"  dearly  and 
unequivocally  confined  this  exemption 
to  penal  regulations,  it  nfust  have 
meant  to  exempt  the  general  police 
power  over  rates  which  is  inherently 
possessed  by  each  state  through  the  na- 
ture of  its  sovereignty,  for  the  govern- 
ment has  no  authori^  over  intrastate 
rates 

Munn  V.  Illinois,  94  U.  S.  113.  24  L. 
ed.  77. 

The  police  regulations  of  the  several 
states  are  nothing  more  or  less  than 
the  police  power  of  the  several  states 
translated  into  terms  of  action. 

Reagan  v.  Mercantile  Trust  Co.  154 
U.  S.  413,  417,  38  L.  ed.  1028,  1030,  4 
Inters.  Com.  Rep.  575,  14  Sup.  Ct.  Rep. 
1060;  Re  Suspension  of  Increased 
Charges  for  Telephone  Service  (N.  J.) 
P.U.R.1919B,  587. 

If  doubt  exists,  decision  should  favor 
state  control. 

Reid  V.  Colorado,  187  U.  S.  137,  148, 
47  L.  ed.  108,  114,  23  Sup.  Ct.  Rep. 
92,  12  Am.  Crim.  Rep.  506. 

Mr.  Albert  C  Ritchie,  Attorney  Gen- 
eral of  Maryland,  also  as  amicus 
curiae : 

The  President,  the  Postmaster  Gen- 
eral, and  the  telephone  companies  have 
not  the  authority  to  increase  intrastate 
rates  without  the  submission  of  the 
proposed  new  rates  to  the  various 
bodies  required  by  the  police  regula- 
tions of  the  several  states  to  approve 
the  same 

Chicago  &  N.  W.  R.  Co.  v.  Fuller,  17 
Wall.  560,  21  L.  ed.  710;  Munn  v.  lUi- 
nois,  94  U.  S.  113,  24  L.  ed.  77;  Reagan 
V.  Mercantile  Trust  Co.  154  U.  S.  413, 
38  L.  ed.  1028,  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct.  Rep.  1060;  Chicago,  B.  & 
Q.  R.  Co.  V.  Illinois,  200  U.  S.  561,  50 
L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4  Ann. 
Cas.  1175;  United  States  v.  Lee,  106 
U.  S.  196,  27  L.  ed.  171, 1  Sup.  Ct.  Rep. 
240. 

Mr.  Chief  Justice  White  delivered 
the  opinion  of  the  court : 

Involving,  as  this  case  does,  the 
existence  of  state  power  to  regulate, 
without  the  consent  of  the  United 
States,  telephone  rates  for  business 
done  v^holly  vnthin  the  state,  over 
lines  taken  over  into  the  possession 
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of  the  United  States,  and  which,  by 
the  exercise  of  its  governmental  au- 
thority, it  operates  and  controls,  it 
does  not  in  principle  differ  from  the 
North  Dakota  Case,  just  announced 
[250  U.  S.  135,  63  L.  ed.  897,  P.U.R. 
1919D,  705,  39  Sup.  Ct.  Rep.  502], 
where  it'  was  decided  that,  under 
like  conditions,  the  state  had  no  such 
power  as  to  railroad  rates.  We  con- 
sider this  case,  as  far  as  may  be 
necessary,  by  a  separate  opinion, 
however,  because  the  authority 
under  which  the  control  was  exert- 
ed is  distinct,  and  because  of  the 
assumption  in  argument  that  this 
distinction  begets  a  difference  in 
the  principles  applicable. 

In  January,  1919,  the  state  of 
South  Dakota,  on  the  relation  of  its 
attorney  general  and  Railroad  Com- 
missioners, sued  the  Dakota  Central 
and  other  telephone  companies  do- 
ing business  within  the  state  to  en- 
join them  from  putting  in  effect  a 
schedule  of  rates  as  to  local  business 
which  it  was  alleged  had  been  pre- 
pared by  the  Postmaster  General, 
and  which  it  was  averred  the  tele- 
phone companies  were  about  to  ap- 
ply and  enforce.  It  was  charged 
that  such  rates  were  higher  than 
those  fixed  by  state  authority,  and 
that  the  proposed  action  of  the  com- 
panies would  be  violative  of  state 
law,  since  the  companies  were  un- 
der the  duty  to  disregard  the  ac- 
tion of  the  Postmaster  General  and 
apply  only  the  lawful  state  rates. 
The  duty  of  the  relators,  as  State  of- 
ficers, to  prevent  such  wrong,  was 
alleged, — a  duty  in  which,  it  was 
further  asserted,  the  state  had  a  pe- 
cuniary interest  springing  from  the 
expenditure  which  it  was  obliged  to 
make  for  telephone  services. 

The  companies  answered,  dis- 
claiming all  interest  in  the  contro- 
versy on  the  ground  that,  by  con- 
tract, a  copy  of  which  with  one  of 
the  defendant  companies  was  an- 
nexed, their  telephone  lines  and 
everything  appurtenant  thereto  had 
passed  into  the  possession  and  con- 
trol of  the  United  States,  and  were 
being  operated  by  it  as  a  govern- 
mental agency.     The   answer   also 


alleged  that  any  connection  of  the 
companies  through  their  officials 
or  employees  with  the  business  was 
solely  because  of  employment  by  the 
United  States.  The  purpose  to  en- 
force the  rates  fibced  by  the  Post- 
master General  was  admitted,  and 
it  was  averred  that  the  suit  was  one 
over  which  the  court  had  no  juris- 
diction because  it  was  against  tiie 
United  States. 

The  case  was  heard  on  the  bill, 
answer,  exhibits,  and  an  admission 
by  all  the  parties  that  the  contract 
annexed  to  the  answer  was  accu- 
rate, and  that  a  similar  one  had 
been  made  with  all  the  other  de- 
fendants. 

Assuming  that  Congress  had 
power  to  take  over  the  telephone 
lines;  that  it  had  conferred  that 
power  upon  the  President ;  that  the 
power  had  by  the  President  been 
called  into  play  conformably  to  the 
authority  granted;  and  that  the  tele- 
phone lines  were  under  the  complete 
control  of  the  United  States, — ^the 
court  yet  held  that  the  state  had  the 
power  to  fix  the  local  rates.  In 
reaching  this  conclusion  the  court, 
assuming  argumentatively  that  the 
right  which  the  United  States 
possessed  gave  at  least  the  implied 
authority  to  fix  all  rates,  neverthe- 
less held  that  such  power  did  not 
embrace  intrastate  rates  because 
they  had  been  carved  out  of  the 
grant  of  power  by  Congress  in  con- 
ferring authority  on  the  President. 
It  was  therefore  decided  that  the 
President,  the  Postmaster  General, 
and  those  operating  the  telephone 
service  under  his  authority,  were 
mere  wrongdoers  in  giving  effect  to 
the  rates  fixed  by  the  Postmaster 
General,  and  in  refusing  to  enforce 
the  conflicting  intrastate  rates  made 
lawful  by  state  law.  The  proceed- 
ings to  prevent  this  wrong,  it  was 
held,  did  not  constitute  a  suit 
against  the  United  States,  and  the 
injunction  prayed  was  granted. 

The  defendants  in  error  do  not 
confine  their  contention  to  the  ques- 
tion of  statutory  construction  t^low 
decided.  On  the  contrary,  they 
press  questions  of  power  which  the 
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court  below  assumed  and  did  not 
pass  upon,  and  insist  upon  a  con- 
struction of  the  statute  contrary  to 
that  which  the  court  below  took  for 
srranted  as  a  prelude  to  the  question 
of  construction  upon  which  it  based 
its  conclusion. 

We  must  dispose  of  the  issues 
thus  insisted  upon  before  testing 
the  soundness  of  the  interpretation 
of  the  statute  upon  which  the  court 
below  acted,  and  for  the  purpose  of 
considering  them,  as  well  as  the 
question  of  construction  which  the 
court  below  expressly  decided,  we 
state  the  case. 

On  the  16th  of  July,  1918,  Con- 
gress adopted  a  joint  resolution  (40 
Stat«  at  L.  904,  chap.  154,  Comp. 
Stat.  1918,  §  3115J  x,  Appx.),  pro- 
viding : 

"That  the  President  during  the 
continuance  of  the  present  war  is  au- 
thorized and  empowered,  whenever 
he  shall  deem  it  necessary  for  the  na- 
tional security  or  defense,  to  super- 
vise or  to  take  possession  and  assume 
control  of  any  telegraph,  telephone, 
marine  cable,  or  radio  system  or 
systems,  or  any  part  thereof,  and  to 
operate  the  same  in  such  manner  as 
may  be  needful  or  desirable  for  the 
duration  of  the  war,  which  super- 
vision, possession,  control,  or  oper- 
ation shall  not  extend  beyond  the 
date  of  the  proclamation  by  the 
President  of  the  exchange  of  rati- 
fications of  the  treaty  of  peace: 
Provided,  That  just  compensation 
shall  be  made  for  such  supervision, 
possession,  control,  or  operation,  to 
be  determined  by  the  President; 
.  .  .  Provided  further,  That  noth- 
ing in  this  act  shall  be  construed  to 
amend,  repeal,  impair,  or  affect  ex- 
isting laws  or  powers  of  the  states 
in  relation  to  taxation  or  the  lawful 
police  regulations  of  the  several 
states,  except  wherein  such  laws, 
powers,  or  regulations  may  affect 
the  transmission  of  government 
communications,  or  the  issue  of 
stocks  and  bonds  by  such  system  or 
sirstems.'' 

Six  days  thereafter,  on  the  22d  of 
July,  the  President  exerted  the  pow- 
er  thus   given.     Its   exercise    was 


manifested  by  a  proclamation 
which,  after  reciting  the  resolution 
of  Congress,  declared: 

"It  is  deemed  necessary  for  the 
national  security  and  defense  to 
supervise  and  take  possession  and 
assume  control  of  all  telegraph  and 
telephone  systems  and  to  operate 
the  same  in  such  manner  as  may  be 
needful  or  desirable; 

"Now,  therefore,  I,  Woodrow 
Wilson,  President  of  the  United 
States,  under  and  by  virtue  of  the 
powers  vested  in  me  by  the  forego- 
ing resolution,  and  by  virtue  of  all 
other  powers  thereto  me  enabling, 
do  hereby  take  possession  and  as- 
sume control  and  supervision  of 
each  and  every  telegraph  and  tele- 
phone system,  and  every  part 
thereof,  within  the  jurisdiction  of 
the  United  States,  including  all 
equipment  thereof  and  appurte- 
nances thereto  whatsoever  and  all 
materials  and  supplies* 

"It  is  hereby  directed  that  the 
supervision,  possession,  control,  and 
operation  of  such  telegraph  and 
telephone  systems  hereby  by  me  un- 
dertaken shall  be  exercised  by  and 
through  the  Postmaster  Gener- 
ai.    •    •    • 

The  proclamation  gave  to  the 
Postmaster  General  plenary  power 
to  exert  his  authority  to  the  extent 
he  might  deem  desirable  through 
the  existing  owners,  managers,  di- 
rectors, or  officers  of  the  telegraph 
or  telephone  lines,  and.it  was  pro- 
vided that  their  services  might  con- 
tinue as  permitted  by  general  or 
special  orders  of  the  Postmaster 
General.  It  was  declared  that 
"from  and  after  12  o'clock  mid- 
night on  the  31st  day  of  July,  1918, 
all  telegraph  and  telephone  systems 
included  in  this  order  and  procla- 
mation shall  conclusively  be  deemed 
within  the  possession  and  control 
and  under  the  supervision  of  said 
Postmaster  General  without  fur- 
ther act  or  notice." 

Under  this  authority  the  Post- 
master General  assumed  possession 
and  control  of  the  telephone  lines 
and  operated  the  same.  On  the  31st 
day  of  October,  1918,  the  President, 
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through  the  Postmaster  General,  in 
the  exertion  of  the  duty  imposed 
upon  him  by  the  resolution  of  Con- 
gress to  make  compensation,  con- 
cluded a  contract  with  the  telephone 
companies  of  the  most  comprehen- 
sive character,  covering  the  whole 
field  while  the  possession,  control, 
and  operation  by  the  United  States 
continued.  By  its  terms  stipulated 
amounts  were  to  be  paid  as  consid- 
eration for  the  possession,  control, 
and  operation  by  the  United  States, 
and  the  earnings  resulting  from 
such  operation  became  the  property 
of  the  United  States.  Although 
concluded  in  October,  1918,  by  stip- 
ulation the  contract  related  back  to 
the  time  when  the  President  took 
over  the  property. 

Following  this,  by  authority  of 
the  President,  the  Postmaster  Gen- 
eral fixed  a  general  schedule  of 
rates,  and  it  was  the  order  to  put 
this  schedule  in  effect  which  gave 
rise  to  the  suit,  the  trial,  and  the 
resulting  judgment  which  we  have 
now  under  consideration. 

That,  under  its  war  power.  Con- 
gress possessed  the  right  to  confer 
upon  the   President  the   authority 

which  it  gave  him, 
Ff/e^'r.r*—  we  think  needs 
meY.wS.""^*'     nothing    here     but 

statement,  as  we 
have  disposed  of  that  subject  in  the 
North  Dakota  Railroad  Rate  Case. 
And  the  completeness  of  the  war 
power  under  which  the  authority 
was  exerted  and  by  which  complete- 
ness its  exercise  is  to  be  tested  suf- 
fices, we  think,  to  dispose  of  the 
many  other  contentions  urged  as  to 
the  want  of  power  in  Congress  to 
confer  upon  the  President  the  au- 
thority which  it  gave  him. 

The  proposition  that  the  Presi- 
dent, in  exercising  the  power,  ex- 
ceeded the  authority  given  him,  is 
based  upon  two  considerations: 
First,  because  there  was  nothing  in 
the  conditions  at  the  time  the  power 
was  exercised  which  justified  the 
calling  into  play  of  the  authority; 
indeed,  the  contention  goes  further 
and  assails  the  motives  which  it  is 
asserted  induced  the  exercise  of  the 


power.  But  as  the  contention  at 
best  concerns  not  a  want  of  power, 
but  a  mere  excess  or  abuse  of  dis- 
cretion in  exerting  a  power  given, 
it  is  clear  that  it  in- 
volves      considera-  Jif'IlVf:!'*'****" 

tlOnS  which    are  be-    department*- 

yond  the  reach  of  Si^llJL 
judicial  power.  This 
must  be,  since,  as  this  court  has 
often  pointed  out,  the  judicial  may 
not  invade  the  legislative  or  execu- 
tive departments  so  as  to   correct 
alleged  mistakes  or  wrongs  arising 
from  asserted  abuse  of  discretion. 
The  second  contention,  although 
it  apparently  rests  upon  the  asser- 
tion that  there  was   an  absence  of 
power  in  the  President  to  exert  the 
authority  to  tiie  extent  to  which  he 
did  exert  it,  when  it  is  correctly 
understood,  amounts  only  to  an  as- 
serted   limitation    on    the    power 
granted,  based  upon  a  plain  mis- 
conception of  the  terms  of  the  reso- 
lution of   Congress  by   which  the 
power  was  given.    In  other  words, 
it  assumed  that  by  the  resolution 
only  a  limited  power  as  to  the  tele- 
phone lines  was  conferred  upon  the 
President,  and  hence  that  the  as- 
sumption by  him  of  complete  pos- 
session and  control  was  beyond  the 
authority  possessed.    But  although 
it  may   be  conceded  that  there  is 
some    ground    for  contending,  in 
view  of  the  elements  of  authority 
enumerated    in   the    resolution  of 
Congress,    that   there    was    power 
given  to  take  less  than  the  whole  if 
the  President  deemed  it  best  to  do 
so,  we  are  of  opinion  that  authority 
was  conferred  as  to  all  the  enumer- 
ated elements,  and  that  there  was 
hence  a  right  in  the 
President    to    take  peiVJii^JSTr.. 
complete  possession  Jjj^^****  *• 
and  control  to  en- 
able the  full  operation  of  the  lines 
embraced    in    the    authority.    The 
contemporaneous  ofiScial  steps  takai 
to  give  effect  to  the  resolution,  the 
proclamation  of  the  President,  the 
action  of  the  Postmaster  General  un- 
der the  authority  of  the  President, 
the  contracts  made  with  the  tele- 
phone  companies  in  pursuance  of 
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authority  to  fix  their  compensation, 
all  establish  the  accuracy  of  this 
view,  since  they  all  make  it  clear  that 
it  was  assumed  that  pow6r  to  take 
full  control  was  conferred,  and  that 
it  was  exerted  so  as  to  embrace  the 
entire  business  and  the  right  to  the 
entire  revenues  to  arise  from  the 
act  of  the  United  States  in  carrying 
it  out.  Indeed,  Congress,  in  subse- 
quently dealing  with  the  situation 
thus  produced,  would  seem  to  have 
entertained  the  same  conception  as 
to  the  scope  of  the  power  conveyed 
by  the  resolution,  and  dealt  with  it 
from  that  point  of  view.  Act  of 
October  30,  1918,  40  Stat,  at  L. 
1017. 

This  brings  us  to  the  proposition 
upon  which  the  court  based  its  conr 
elusion;  that  is,  that  although  com- 
plete possession,  exclusive  control, 
and  the  right  to  all  the  revenues  de- 
rived from  the  operation  of  the 
business,  were  in  the  United  States 
as  the  result  of  the  resolution,  the 
proclamation,  and  the  contracts, 
yet,  as  to  intrastate  earnings,  the 
state  power  remained  to  "encum- 
ber" the  authority  of  the  United 
States,  because  that  situation  neces- 
sarily resulted  from  the  terms  of 
the  congressional  resolution. 

This  superficially  was  based  on 
an  interpretation  of  the  resolution, 
but  in  substance  was  caused  by  the 
application  to  the  clause  of  the  res- 
olution interpreted,  of  the  erron- 
eous presumption  as  to  the  continu- 
ance of  state  power  dealt  with  in  the 
North  Dakota  Case,  260  U.  S.  135, 
63  L.  ed.  897,  P.U.R.1919D,  705,  39 
Sup.  Ct.  Rep.  502.  Let  us  see  if 
this  is  not  necessarily  so.  The  pro- 
vision dealt  with  was  the  proviso  of 
the  resolution  which  in  the  first 
place  saved  "the  lawful  police  regu- 
lations of  the  several  states,"  and 
therefore  subjected  the  control  of 
the  United  States  to  the  operation 
of  such  power;  and,  in  the  second 
place,  prohibited  the  states,  during 
the  United  States  control,  from  ex- 
erting authority  as  to  the  issue  of 
stocks  and  bonds. 

It  was  conceded  that  the  words 
'^police  power"  were  susceptible  of 

4  A.L.R.— 103. 


two  significations, — a  comprehen- 
sive one  embracing  in  substance  the 
whole  field  of  state  authority,  and 
the  other  a  narrower  one,  includ- 
ing only  state  power  to  deal  with 
the  health,  safety,  and  morals  of  the 
people.  Although  it  was  admitted 
that  the  reservation,  considered  in- 
trinsically, was  not  susceptible  of 
being  interpreted  in  the  broader  of 
the  two  lights,  it  was  held  that  it 
was  necessary  to  so  interpret  it  be- 
cause of  the  clause  of  the  proviso 
prohibiting  the  states  from  legisla- 
ting concerning  the  issue  of  stocks 
and  bonds  by  the  companies  during 
the  United  States  control.  The  rea- 
soning was  this:  It  was  incon- 
ceivable, it  was  said,  that  the  sub- 
ject—stocks and  bonds — should 
have  been  withdrawn  from  state 
control  by  an  expresij  prohibition 
unless  that  subject  would  have 
been  under  state  control  in  the  ab- 
sence of  the  prohibition, — a  result 
which  could  only  exist  by  giving  the 
saving  clause  as  to  police  power  its 
widest  significance.  But  the  fact 
that  the  rule  of  construction  ap- 
plied had  the  result  of  incorporat- 
ing in  the  act  of  Congress  unlimit- 
ed state  authority  merely  as  the  re- 
sult of  a  prohibition  by  Congress 
against  the  exertion  of  state  power 
in  a  specific  instance,  in  and  of  it- 
self admonishes  of  the  incorrectness 
of  the  rule.  But  its  want  of  founda- 
tion is  established  by  two  fur- 
ther considerations:  (1)  because  it 
causes  the  provision  as  to  stocks 
and  bonds,  which  was  plainly  enact- 
ed to  preserve  the  financial  control 
of  the  United  States  over  the  corpo- 
rations, to  limit  if  not  destroy  such 
control;  (2)  because  by  converting 
the  prohibition  against  state  power 
into  an  affirmative  and  comprehen- 
sive grant  of  that  power,  it  so  in- 
terprets the  act  as  to  limit  the  grant 
of  authority  which  the  act  beyond 
doubt  gave  to  the  United  States. 
These  considerations  not  only  show 
the  mistake  of  the  interpretation, 
but  also  point  out  the  confusion  and 
conflict  which  must  necessarily 
arise  from  giving  effect  to  the  mis- 
taken presumption  of  the  continu- 
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ance  of  state  power  to  which  we 
have  previously  referred. 

Inherently  the  power  of  a  state 
to  fix  rates  to  be  charged  for  intra- 
state carriage  or  transmission  is  in 
its  nature  but  derivative,  since  it 
arises  from  and  depends  upon  the 
duty  of  those  engaged  in  intrastate 
commerce  to  charge  only  reasonable 
rates  for  the  services  by  them  ren- 
dered, and  the  authori^  possessed 
by  the  state  to  exact  a  compliance 
with  that  duty.  Conceding  that  it 
was  within  the  power  of  Congress, 
subject  to  constitutional  limita- 
tions, to  transplant  the  state  power 
as  to  intrastate  rates  into  a  sphere 
where  it.  Congress,  had  complete 
control  over  telephone  lines  because 
it  had  taken  possession  of  them  and 
was  operating  them  as  a  govern- 
mental agency,  it  must  follow  that 
in  such  sphere  there  would  be  noth- 

-intr-tate  ^^S  Upon  wWch  the 

ratea-Hitate  State     pOWer     COUld 

control.  jjg    exerted    except 

upon  the  power  of  the  United 
States;  that  is,  its  authority  to  fix 
rates  for  the  services  which  it  was 
rendering  through  its  govern- 
mental agencies.  The  anomaly  re- 
sulting from  such  conditions  adds 
cogency  to  the  reasons  by  which,  in 
the  North  Dakota  Case,  the  error  in 
presuming  the  continuance  of  state 
power  in  such  a  situation  was  point- 
ed out,  and  makes  it  certain  that 
such  a  result  could  be  brought  about 
only  by  clear  expression,  or  at  least 
from  the  most  convincing  implica- 
tion. 

This  disposes  of  the  case ;  but  be- 
fore leaving  it  we  observe  that  we 
have  not  overlooked  in  its  consider- 
ation the  references  made  to  pro- 
ceedings in  Congress  concerning 
the    resolution  at  the  time  of  its 


passage,  and  further,  that  we  have 
also  considered  all  the  suggestions 
made  in  the  many  and  voluminous 
briefs  filed  on  behalf  of  various 
state  authorities  and  individvals 
having  interests  in  suits  pending 
elsewhere,  concerning  the  construc- 
tion of  the  resolution.  In  saying 
this,  however,  we  must  except  sug- 
gestions as  to  want  of  wisdom  or 
necessity  for  conferring  the  power 
given,  or  as  to  the  precipitate  or 
uncalled-for  exertion  of  the  power 
as  conferred,  from  all  of  which  we 
have  turned  aside  because  the  rigbt 
to  consider  them  was  wholly  be- 
yond the  sphere  of  judicial  autiior- 
ity. 

.  In  view  of  our  conclusion  "m 
shall  in  this  case,  as  we  did  in  the 
previous  one,  and  for  the  reasons 
therein  stated,  content  ourselves 
with  reversing  the  judgment  below 
upon  the  merits,  with  directions  for 
such  further  proceedings  as  may 
be  not  inconsistent  with  this  opin- 
ion. 
And  it  is  so  ordered. 

Mr.  Justice  Brandeis  diasents. 


NOTE. 

The  reported  case  (Dakota  Gent. 
Teleph.  Co.  v.  South  Dakota,  ante. 
1623),  authoritatively  established  as  a 
matter  of  substantive  law  that  state 
control  over  intrastate  telephone  rates 
ceased  with  the  exercise  by  the  Presi- 
dent of  his  authority  under  the  joint 
resolution  of  July  16,  1918,  to  take 
control  of  the  telephone  companies. 
The  general  subject  of  Federal  control 
of  public  utilities  is  treated  in  the  an- 
notation beginning  at  page  1680,  post 
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JOHN  McGregor,  Admr.,  etc.,  of  Christ  Hanson,  Deceased,  Appt., 

V. 

GREAT  NORTHERN  RAILWAY  COMPANY,  Respt. 

North  Dakota  Supreme  Court '-April  30 1  1919, 

(_  N.  D.  — ,  172  N.  W.  841.) 

Railroad  —  order  for  action  against  Director  General  —  validity. 

1.  General  Order  No.  50,  promulgated  by  the  Director  General  of  Rail- 
roads, which  requires  that  suits  upon  causes  of  action  arising  subsequent 
to  December  31,  1917,  shall  be  brought  against  the  Director  General  of 
Railroads,  and  not  otherwise,  and  which  authorizes  the  substitution  of  the 
Director  General  for  the  carrier  company  as  party  defendant  and  the 
dismissal  of  the  action  as  to  the  company,  is  not  warranted  by  the  Rail 
Control  Act  of  March  21,  1918,  in  so  far  as  it  purports  to  be  applicable 
to  causes  of  action  already  vested. 

ISee  note  on  this  question  beginning  on  page  1680.] 


—  right  of  action  against  —  when 
vested. 

2.  In  an  action  by  an  administrator 
brought  under  the  Federal  Employers' 
liability  Act  to  recover  damages  oc- 
casioned by  the  death  of  the  plaintiff's 
intestate  through  alleged  negligence 
of  the  defendant  railway  company, 
where  the  cause  of  action  arose  and 
the  action  was  begun  subsequent  to 
the  assumption  of  Federal  control  and 
before  the  passage  of  the  Rail  Control 
Act  of  March  21,  1918,  it  is  held : 

Under  the  Act  Cong.  Aug.  29,  1916, 
§  1,  authorizing  the  assumption,  in 
time  of  war,  of  control  by  the  Presi- 
dent of  systems  of  transportation,  and 
under  the  proclamation  of  the  Presi- 
dent issued  in  pursuance  thereof, 
prima  facie  a  cause  of  action  for  the 
alleged  negligence  arose  and  became 
vested  in  the  plaintiff  prior  to  the 
passage  of  the  Rail  Control  Act. 

—  railroad  as  defendant. 

3.  Section  10  of  the  Rail  Control  Act 
is  construed  and  held  to  authorize  the 
bringing  of  actions  against  the  carrier 
corporations  during  the  period  of  Fed- 
eral control. 

—  right  of  Director  General  to  defend. 

4.  Under  the  Rail  Control  Act,  the 
Director  General  is  charged  with  ad- 
ministering the  transportation  sys- 
tems owned  by  the  various  carrier  cor- 
porations, but  he  is  not  authorized  to 
appear  and  defend  suits  brought 
against  them. 

—  status  under  Federal  control. 

5.  The  carrier  corporations,  during 

—  I  ■■   ■ t     ■  ■  ■■■  .      __    ^_M__«JL_M__M_B. 

Headnotes  1-7  by  Btrdzbll,  J. 


the  period  of  Federal  control,  remain 
legal  entities,  capable  of  suing  ahd  be- 
ing sued  in  the  courts,  and  are.  cham- 
pions of  their  own  legal  rights. 

Couris  —  status  of  railroad  — ^  power 
to  determine. 

6.  The  liability  or  nonliability  of  a 
carrier  corporation  for  acts  of  alleged 
negligence  occurring  during  the  period 
of  Federal  control  is  not  an  adminis- 
trative question  to  be  decided  by  the 
Director  General,  but  is  a  judicial 
question  to  be  determined  by  the 
courts. 


Master  and  servant 
carrier's  servant  — 

7.  The  question  as 
a  carrier  corporation 
the  negligence  of  an 
the  period  of  Federal 
cided. 


—  negligence  of 

-  liabUity. 

to  whether  or  not 
may  be  liable  for 
employee  during 
control  is  not  de- 


Judgment  —  against  one  not  present 
—  effect. 

8.  A  railroad  company  which  has 
passed  under  Federal  control  cannot 
be  bound  by  a  judgment  rendered 
against  the  Director  General  of  Rail- 
roads, in  which  the  corporation  is  de- 
nied the  right  to  appear  and  defend. 

[See  15  R.  C.  L.  1005.] 

-»- against  one  acting  in  representa- 
tive capacity. 

9.  Since  the  Director  General  of 
Railroads,  in  directing  substitution  of 
himself  for  railroads  sued  for  negli- 
gent injuries,  purports  to  act  in  a 
representative  capacity,  a  judgment 
against  him  will  not  bind  him  per- 
sonally. 
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—  against  government. 

10.  The  government  cannot  be 
bound  by  a  judgment  against  a  rail- 
road under  its  control  without  its  con- 
sent. 

[See  15  R.  C.  L.  1029.] 

Definition  —  carrier. 

11.  The  provision  of  the  Railroad 
Control  Act  that  actions  may  be 
brought  against  carriers  while  under 
Federal  control  refers  to  the  corpora- 
tions themselves,  not  to  the  Director 
General  of  Railroads. 


Appeal  —  necessity  of  exceptions. 

12.  Exceptions  to  an  order  substi- 
tuting the  Director  General  for  the 
railroad  company  in  an  action  to  hold 
it  liable  for  damages  are  not  necessary 
to  preserve  the  question  for  the  appel- 
late court,  if  it  appears  upon  the  rec- 
ord transmitted  by  the  lower  court. 

[See  2  R.  C.  L.  92  et  seq.] 

Pleading  -—  aiding  complaint  by  affi- 
davit. 

13.  A  complaint  cannot  be  aided  in 
its  allegations  by  affidavits  which  are 
not  a  part  of  it. 


(Bronson  and  Grace,  JJ.»  dissent.) 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Ward  Coun- 
ty (Leighton,  J.)  substituting  the  Director  General  as  defendant  in  the 
place  of  the  defendant  company  and  dismissing  the  action  as  to  it,  in  an 
action  brought  under  the  Federal  Employers'  Liability  Act  to  recover 
damages  for  the  death  of  plaintiff's  intestate  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  £•  R.  Sinkler  and  M.  O.     plaintiff's    intestate    is   alleged  to 


Eide,  for  appellant: 

The  power  to  determine  what  shall 
be  the  law  cannot  be  conferred.  Nor 
can  the  power  be  conferred  to  rescind 
or  repeal  any  law  existing. 

State  ex  rel.  Hahn  v.  Young,  29 
Minn.  474,  9  N.  W.  737;  State  ex  rel. 
Railroad  &  Warehouse  Commission  v. 
Chicago,  M.  &  St.  P.  R.  Co.  38  Minn. 
281,  37  N.  W.  782;  State  v.  Great 
Northern  R.  Co.  100  Minn.  445,  10 
L.R.A.(N.S.)  250,  111  N.  W.  289;  Re 
Wilson,  32  Minn.  145,  19  N.  W.  723; 
United  States  Vi  United  Verde  Copper 
Co.  196  U.  S.  207,  49  L.  ed.  449,  25  Sup. 
Ct.  Rep.  222;  Thornton  v.  Territory, 
3  Wash.  Terr.  482,  17  Pac.  896;.  Unit- 
ed States  V.  Grimaud,  220  U.  S.  506,  55 
L.  ed.  563,  31  Sup.  Ct.  Rep.  480. 

Messrs.  Murphy  &  Toner  and  Brad- 
ford &  Nash  for  respondent. 

Birdzell,  J.,  delivered  the  opinion 
of  the  court : 

This  action  is  brought  by  an  ad- 
ministrator to  recover  damages  oc- 
casioned by  the  alleged  negligence 
of  the  defendant  in  causing  the 
death  of  one  Christ  Hanson,  an  em- 
ployee. The  Federal  Employers' 
Liability  Act  (chap.  149,  35  Stat,  at 
L.  65,  Comp.  Stat.  §§  8657-8665,  8 
Fed.  Stat.  Anno.  2ded.  p.  1208)  and 
amendments  are  relied  upon.  The 
injury  resulting  in  the  death  of  the 


have  been  inflicted  on  Januaty  22, 
1918.  In  December,  1918,  the  dis- 
trict court  of  Ward  county,  upon 
motion  of  the  defendant's  attor- 
neys, entered  an  order  substituting 
William  G.  McAdoo,  Director  Gen- 
eral of  Railroads  of  the  United 
States,  as  defendant  in  the  place 
and  stead  of  the  Great  Northern 
Railway  Company,  and  dismissed 
the  action  as  to  the  latter.  This  ap- 
peal is  from  the  order  of  substitu- 
tion and  dismissal. 

Accompanying  the  notice  of  mo- 
tion was  an  aflidavit  by  one  of  the 
defendant's  attorneys,  stating,  ii 
substance,  that  the  railway  com- 
pany was  under  Federal  control, 
and  was  in  every  way  subject  to  the 
jurisdiction,  management,  and  pos- 
session of  the  government  of  the 
United  States,  acting  through  the 
Director  General  of  Railroads, 
which  control  commenced  on  the  1st 
day  of  January,  1918,  prior  to  the 
accrual  of  the  alleged  cause  of  ac- 
tion; and  that  on  or  about  Novem- 
ber 1,  1918,  William  G.  McAdoo,  as 
Director  General  of  Railroads,  pro- 
mulgated General  Order  No.  56, 
ordering  that  all  actions  subse- 
quently brought  based  upon  certain 
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claims,  including  claims  for  death, 
should  "be  brought  against  William 
G,  McAdoo,  Director  General  of 
Railroads,  and  not  otherwise;"  and 
further  that,  as  to  actions  pending 
upon  causes  arising  subsequent  to 
December  31,  1917,  based  upon  the 
operation  of  any  railroad,  the  plead- 
ings "may  on  application  be  amend- 
ed by  substituting  the  Director 
General  of*  Railroads  for  the  carrier 
company  as  party  defendant  and 
dismissing  the  company  therefrom/' 
The  order  of  substitution  purports 
to  have  been  made  in  conformity 
with  the  requirements  of  General 
Order  No.  50,  and  the  only  question 
presented  upon  this  appeal  is  the 
legal  sufficiency  of  the  order  to  sup- 
port the  action  of  the  district  court. 

The  President  assumed  control  of 
the  railroads,  acting  under  the  au- 
thority of  Act  Cong.  Aug.  29,  1916, 
chap.  418,  §  1,  39  Stat,  at  L.  645, 
Comp.  Stat.  §  1974a,  9  Fed.  Stat. 
Anno.  2d  ed.  p.  1095,  as  follows: 
"The  President,  in  time  of  war,  is 
empowered,  through  the  Secretary 
of  War,  to  take  possession  and  as- 
sume control  of  any  system  or  sys- 
tems of  transportation,  or  any  part 
thereof,  and  to  utilize  the  same  to 
the  exclusion  as  far  as  may  be 
necessary  of  all  other  traffic  there- 
on, for  the  transfer  or  transporta- 
tion of  troops,  war  material  and 
equipment,  or  for  such  other  pur- 
poses connected  with  the  emergency 
as  may  be  needful  or  desirable." 

The  cause  of  action  in  question 
arose  after  the  government  had  as- 
sumed control,  and  the  summons 
was  served  on  the  railway  company 
on  March  2,  1918.  On  March  21, 
1918,  the  so-called  "Rail  Control 
Act"  was  approved  (chap.  25,  40 
Stat,  at  L.  451,  Comp.  Stat.  §§ 
31155a,  3115fj),  Fed.  Stat.  Anno. 
Supp.  1918,  pp.  757,  762,  and  the 
authority  for  the  order  relied  upon 
to  support  the  substitution  is  con- 
tained in  §  10  thereof.  That  por- 
tion of  §  10  (§  3115 Jj)  which  is 
germane  to  the  present  inquiry  is: 
"That  carriers  while  under  Federal 
control  shall  be  subject  to  all  laws 
and  liabilities  as  common  carriers, 


whether  arising  uunder  state  or 
Federal  laws  or  at  common  law,  ex- 
cept in  so  far  as  may  be  inconsist- 
ent with  the  provisions  of  this  act 
or  any  other  act  applicable  to  such 
Federal  control  or  with  any  order 
of  the  President.  Actions  at  law  or 
suits  in  equity  may  be  brought  by 
and  against  such  carriers  and  judg- 
ments rendered  as  now  provided  by 
law;  and  in  any  action  at  law  or 
suit  in  equity  against  the  carrier,  no 
defense  shall  be  made  thereto  upon 
the  ground  that  the  carrier  is  an 
instrumentality  or  agency  of  the 
Federal  government.  Nor  shall  any 
such  carrier  be  entitled  to  have 
transferred  to  a  Federal  court  any 
action  heretofore  or  hereafter  in- 
stituted by  or  against  it,  which  ac- 
tion was  not  so  transferable  prior 
to  the  Federal  control  of  such  car- 
rier ;  and  any  action  which  has  here- 
tofore been  so  transferred  because 
of  such  Federal  control  or  of  any 
act  of  Congress  or  official  order  or 
proclamation  relating  thereto  shall 
upon  motion  of  either  party  be 
transferred  to  the  court  in  which  it 
was  originally  instituted.  But  no 
process,  mesne  or  final,  shall  be 
levied  against  any  property  under 
such  Federal  control." 

The  preamble  to  General  Order 
No.  50,  after  referring  to  the  por- 
tion of  the  statute  above  quoted,  re 
cites :  "Whereas,  since  the  Director 
General  assumed  control  of  said 
systems  of  transportation,  suits  are 
being  brought  and  judgments  and 
decrees  rendered  against  carrier 
corporations  on  matters  based  on 
causes  of  action  arising  during 
Federal  control  for  which  the  said 
carrier  corporations  are  not  re- 
sponsible, and  it  is  right  and  proper 
that  the  actions,  suits,  and  proceed- 
ings hereinafter  referred  to,  based 
on  causes  of  action  arising  during 
or  out  of  Federal  control,  should  be 
brought  directly  against  said  Di- 
rector General  of  Railroads,  and 
not  against  said  corporations : 

"It  is  therefore  ordered,"  etc.  (as 
hereinabove  indicated) . 

Other  provisions  of  the  Federal 
Control  Act  make  the  operating  reve- 
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nues  of  the  carriers  jthe  property 
of  the  government,  and  authorize 
contracts  to  be  entered  into  between 
the  government  and  the  companies, 
covering  the  details  of  compensa- 
tion as  well  as  matters  relating 
to  additions,  extensions,  better- 
ments, equipment,  etc.  The  measure 
of  control  assumed  under  the  orig- 
inal Act  of  1916  and  recognized  by 
the  later  Act  of  March  21,  1918,  is 
so  complete  as  to  suggest  that 
claims  for  damages  might  be  more 
properly  litigated  as  claims  against 
the  railroad  administration  than 
against  the  carrier  corporations. 
Whether  or  not  Congress  has  au- 
thorized this  procedure,  however, 
must  be  determined  by  the  various 
statutory  expressions  concerning 
Federal  control.  If  we  felt  at  lib- 
erty to  go  beyond  the  acts  of  Con- 
gress and  to  determine  the  rights  of 
individuals  and  the  public  arising 
out  of  their  relations  with  the  car- 
riers, it  might  be  possible  to  justify 
such  an  order  as  the  one  in  question 
as  being  an  exercise  of  a  war  pow- 
er inherent  in  the  Executive  as 
Commander  in  Chief  of  the  armies. 
But  Congress  has  spoken  upon  this 
subject,  and  we  are  not  inclined  to 
go  beyond  the  legislative  authority 
to  seek  justification  for  the  order  in 
question.  It  is  peculiarly  appropri- 
ate here  to  confine  our  investiga- 
tion to  the  acts  of  Congress,  not 
only  for  the  reason  that  Congress 
has  dealt  so  fully  with  the  subject, 
but  for  the  further  reason  that  a 
possible  liability  of  the  government 
is  involved,  and  before  there  could 
be  such  a  liability  Congress  must  be 
found  to  have  assented. 

At  the  time  of  the  injury  upon 
which  this  action  is  predicated,  con- 
trol had  been  assumed  by  the  Presi- 
dent under  an  act  which  did  not 
purport  to  limit  in  any  degree  the 
rights  of  the  public  in  their  rela- 
tions with  the  carriers,  except  to 
the  extent  necessary  to  permit  the 
full  use  of  the  transportation  facile- 
ities  to  serve  the  military  needs  of 
the  government.  The  statute  was 
very  brief,  and  apparently  was  de- 
.  signed  to  authorize  control  for  mili- 


tary purposes  and  related  emergen- 
cies. Under  the  President's  procla- 
mation of  December  26,  1917  (40 
Stat,  at  L.  91,  Comp.  Stat.  1918,  p. 
274),  it  was  expressly  provided 
that  "suits  may  be  brought  by  and 
against  said  torriers  and  judgments 
rendered  as  hitherto  until  and  ex- 
cept so  far  as  said  Director  may,  by 
general  or  special  orders,  otherwise 
determine." 

Such  was  the  status  of  Federal 
control  at  the  time  the  alleged  cause* 
of  action  arose,  and  it  was  the  same 
at  the  time  of  the  passage  of  the 
Federal  Control  Act  in  March,  1918. 

It  may  be  true,  as  suggested  by 
District  Judge  Evans,  in  the  case  of 
Muir  V.  Louisville  &  N.  R.  Co. 
(D.  C.)  247  Fed.  888-895,  that  this 
proclamation  of  the  President  has 
not  the  force  and  effect  of  law,  but 
nevertheless  it  reflects  the  measure 
of  control  that  had  been  assumed 
prior  to  the  time  of  the  injury  al- 
leged as  the  basis  for  the  action  at 
bar.  There  can  be  little  doubt  that 
the  defendant  rail- 
road company  was  SSr^^Ieti*. 

prima    facie    liable  •fit^J^.*"''"**" 
to  respond  in  dam- 
ages in  causes  similar  tp  that  al- 
leged at  the  time  the  cause  of  action 
arose. 

Our  inquiry,  then,  resolves  to 
this :  Assuming  that  a  right  of  ac- 
tion had  vested  in  the  plaintiff 
prior  to  the  Act  of  March  21,  1918, 
and  prior  to  the  issuance  of  the  or- 
der in  question,  does  General  Order 
No.  50  operate  to  deprive  the  plain- 
tiff of  the  right  to  maintain  his 
cause  of  action;  and,  if  so,  is  the 
order  justified  as  an  exeircise  of  war 
powers  under  the  Act  of  March  21, 
1918? 

It  can  scarcely  be  doubted  that 
the  order  is  intended  to  relieve  the 
carrier  corporations  from  responsi- 
bility. The  preamble  to  the  order 
shows  that  it  is  prompted  by  the  no- 
tion that  carriers  should  not  be  held 
responsible  for  causes  arising  dur- 
ing Federal  control,  and  the  order 
purports  to  authorize  both  the  dis- 
missal of  the  action  against  the  car- 
rier and  the  substitution  of  the  Di- 
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— railroad  a« 
defendant. 
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rector  General.  In  our  opinion  it 
cannot  be  successfully  contended 
that  a  judgment  against  the  substi- 
tuted defendant  would  be  binding 
upon  the  carrier  corporation.  The 
only  theory  upon  which  it  could  be 
so  held  is  that  the  corporations 
themselves,  rather  than  the  trans- 
^riiriit  of  portation    facilities 

Director  General  owned  by  them,  are 
to  defend.  ^^^^^  Federal  con- 

trol,  and  that  the  Director  General 
acts  as  their  agent.  There  is  clear- 
ly no  room  for  such  a  construction 
of  any  act  of  Congress  bearing  upon 
this  question.  The  legislation  con- 
templates that  the  carrier  cor- 
porations shall  be  permitted  to 
continue  to  transact  tiieir  business 
as  formerly,  except  as  modified  by 
the  Federid  control  of  their  trans- 
portation facilities.  They  may  sue 
and  be  sued  as  formerly,  and  judg* 

ments  obtained  give 
rise  to  the  same 
remedies  .for  en- 
forcement, except  that  their  trans- 
portation facilities  are  not  subject 
to  levy  or  seizure. 

In  the  case  of  United  States  R. 
Administration  v.  Burch  (D.  C.) 
254  Fed.  140,  it  was  held  that  the 
railroad  administration  could  not 
enjoin  a  sheriff  from  selling  real 
property  belonging  to  a  railroad 
company  for  the  satisfaction  of  a 
judgment.  The  property  in  ques- 
tion was  held  not  to  be  a  part  of  the 
system  of  transportation,  and  it 
was  said  to  be  a  judicial  question 
whether  the  control  of  such  prop- 
erty could  be  assumed  by  the  Di- 
rector General,  the  court  holding 
that  it  could  not.  In  Dooley  V. 
Pennsylvania  R.  Co.  (D.  C.)  250 
Fed.  142,  it  was  held,  however,  that 
traffic  balances  which  go  to  make  up 
the  working  or  liquid  capital  of  a 
railroad  company  are  not  subject  to 
garnishment  during  Federal  con- 
trol because  "the  tying  up  of  such 
a  fund  would  clearly  be  detrimental 
to  the  successful  operation  of  a  rail- 
road system.    ..." 

We  are  fully  convinced  that,  not- 
withstanding Federal  control  of  the 
transportation  facilities,  the  carrier 


m  N.  W.  841.) 

corporations  are  still  capable  of  rep- 
resenting their  own 

interests  in  litiga-  pJ^Vrai  "Sfr'oi. 
tion  which  may  re- 
sult in  judgments  being  obtained 
against  them.  And,  since  they  are 
not  under  the  jurisdiction  of  the  Di- 
rector General  in  this  matter,  we 
can  see  no  reason  why  the  carrier 
corporations  should  j^^^^ent- 

be      bound     by     any    against  one  not 

judgment    rendered  »--*-«»*-^«*«*- 
in  a  suit  in  which  they  are  denied 
the  right  to  appear  and  defend. 

It  is  possible  that  as  a  result  of 
the  government  control  of  the  trans- 
portation facilities  the  carriers  are 
so  far  denied  the  right  to  direct  and 
manage  their  own  affairs  in  con- 
nection with  transportation  that 
they  cannot  be  held  liable  for  the 
negligence  of  an 
employee.     If   such  »«»*•'»«*  ,^ 

w«M^w^x^«^.       Aj.     oM^^M    servant— neffll- 

be   the   case,   how-  ^enee  of 

^.,^-M        ^-^A  .^v^^-M    carrier'^  serTant 

ever, — and  upon  ^labuitr. 
this  question  we 
express  no  opinion, — ^this  would 
merely  constitute  a  defense  to  an 
action  brought  against  the  carrier, 
and  such  an  order  as  the  one  in 
question  would  not  be  needed  to 
protect  the  legal  rights  of  the  cor- 
porations. Whether  or  not  the  car- 
rier corporations 
are  responsible  for  otVln^dUl' 
the  acts  of  vari-  S^J^^LiSe. 
ous  employees  and 
agents  is  a  judicial  question,  to  be 
decided  in  the  ordinary  course  of 
judicial  proceedings  looking  toward 
reparation  in  actions  predicated 
upon  alleged  violations  of  rights, 
and  it  is  not  an  administrative  ques- 
tion to  be  decided  out  of  hand  by 
the  Director  General.  It  is  clear  to 
us  that  the  carrier  corporations  con- 
tinue as  legal  entities  capable  of  de- 
fending any  suits  brought  against 
them,  and  that  the  Director  General 
has  not  been  authorized  to  assume 
control  of  their  affairs  to  the  extent 
of  becoming  the.  champion  of  their 
legal  rights  in  the  courts.  It  is 
therefore  for  them  to  determine 
upon  what  grounds  they  will  con- 
test a  liability  sought  to  be  fastened 
upon  them. 
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We  are  also  satisfied  that  a  judg- 
ment rendered  in  a  suit  in  which  the 
only  defendant  is  the  Director  Gen- 
eral would  not  bind  either  the  Fed- 
eral government  or  the  Director 
General  personally.  It  is  clear  from 
the  order  that  the  Director  General 
purports  to  act  for  the  government 
alone,  and  from  this  it  follows,  of 
course,  that  he  is  substituted  as  a 
defendant  in  a  representative  ca- 
pacity.   That  the  judgment  would 

not  bind  him,there- 
jndflrment—  fore,  is  elementary. 

actinsT  In  Before     the     judg- 

cSSicuy.*"""'''      ment  could  bind  the 

government  it  must 
appear  that  Congress  has  consented 
to  the  maintenance  of  such  suits 
against  the  government.    It  has  not 

so  consented;  but, 
—*«•*"■*    ^  to  the  contrary,  it 

has  said  that  suits 
may  be  brought  against  the  car- 
riers. This  negatives  an  intention 
that  they  may  be  maintained  against 
the  government.  It  does  not  follow, 
of  course,  that  the  Railroad  Admin- 
istration might  not  voluntarily  pay 
such  judgments,  if  they  may  be 
termed  such,  as  proper  claims  aris- 
ing during  Federal  control. 

It  is  true  that  Judge  Munger 
held,  in  Rutherford  v.  Union  P.  R. 
Co.  (D.  C.)  254  Fed.  880,  that  Con- 
gress had  expressly  authorized  suits 
against  the  Director  General;  but 
the  reasoning  of  his  opinion  does 
not  impress  us  as  being  at  all  con- 
clusive. It  seems  to  be  based  on  the 
hypothesis  that  the  term  "carriers," 
as  used  in  that  portion  of  the  act 
authorizing  suits  to  be  brought,  re- 
fers to  the  Director  General.  In  our 
judgment  there  can  be  no  question 
whatever  that  the  term  "carriers," 

as  so  used,  means 

^arr'iiV.'*'""  *^®       corporations. 

The  term  is  used 
in  this  sense  throughout  the  act. 
Section  5  (Comp.  Stat.  3115fe)  af- 
fords a  good  illustration  of  such  use. 
There  it  is  provided  that  "no  car- 
rier .  .  .  shall,  without  the  prior 
approval  of  the  President,  declare 
or  pay  any  dividend  in  excess  of  its 
regular  rate  of  dividends,"  etc.,  with 


a  proviso  that  "such  carriers  as 
have  paid  no  regular  dividends 
.  .  .  may  .  .  .  pay  dividends 
at  such  rates  as  the  President  may 
determine."  This  and  other  pro- 
visions so  clearly  contemplate  the 
continued  management  of  the  cor- 
porations by  their  own  officers  and 
managers,  and  so  clearly  indicate 
the  meaning  of  the  term  "carriers" 
as  used  in  expressing  the  authority 
to  bring  suits,  as  to  make  discus- 
sion of  the  question  seem  super- 
fluous. 

In  an  opinion  of  the  supreme 
court  of  New  York,  just  published, 
in  the  case  of  Schumacher  v.  Penn- 
sylvania R.  Co.  106  Misc.  564,  175 
N.  Y.  Supp.  84,  it  is  held  that  §  10 
of  the  Rail  Control  Act  is  unconsti- 
tutional, for  the  reason  that  it  at- 
tempts to  make  the  railway  com- 
panies liable  for  injuries  occasioned 
by  the  negligence  of  government 
employees,  thus  taking  its  property 
without  due  process  of  law.  It  was 
not  even  suggested  in  the  case  that 
§  10  was  capable  of  being  construed 
as  authorizing  suits  against  the  gov- 
ernment. So  construed,  it  would 
not,  of  course,  be  unconstitutional, 
and  were  it  susceptible  of  such  a 
construction,  it  was  the  clear  duty 
of  the  court  to  adopt  it,  rather  than 
to  hold  the  law  invalid  as  being  in 
violation  of  the  Constitution.  So, 
on  the  question  of  statutory  con- 
struction, this  case  is  a  direct  au- 
thority in  support  of  the  conclusion 
reached  in  this  opinion. 

In  the  case  just  referred  to,  the 
alleged  cause  of  action  arose  at  a 
time  (May,  1918)  when  it  would  be 
affected  by  the  same  considerations 
that  govern  liability  in  this  case. 
But  as  we  are  not  called  upon  on 
this  appeal  to  deal  with  the  question 
of  liability,  since  it  cannot  arise  on 
the  motion,  our  reference  to  the  case 
is  not  to  be  considered  as  an  expres- 
sion of  opinion  upon  this  matter. 
For  the  benefit  of  appellant's  coun- 
sel, however,  who  is  charged  with 
the  serious  responsibility  of  pro- 
tecting the  rights  of  his  client,  we 
call  attention  to  the  following  state- 
ment in  the  opinion  at  page  577  of 
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106  Misc.:  "The  questions  here 
presented  are  not  whether  the  plain- 
tiiF  has  an  adequate  remedy  for  the 
death  of  her  husband,  but  whether 
her  judgment  should  be  one  against 
the  Pennsylvania  Railroad  Com- 
pany or  against  the  Director  Gen- 
eral of  Railroads.  Her  action  was 
begun  before  Order  No.  50  was  pro- 
mulgated. Still  she  might  have 
asked  for  the  substitution  of  the  Di- 
rector General,  as  provided  in  the 
order.  We  are  not  prepared  to  say 
that,  even  at  this  date,  after  the 
trial  and  the  verdict,  she  might  not 
amend  by  substituting  the  Director 
General.  Certainly,  if  that  official 
should  consent  to  such  an  order,  the 
plaintiff  ought  not  to  raise  serious 
objection." 

This  court  cannot  declare  the 
course  proper  for  appellant's  coun- 
sel to  pursue ;  it  can  only  determine 
the  legal  foundation  for  the  com- 
pulsory dismissal  of  plaintiff's  ac^ 
tion,  and  the  substitution  without 
his  consent  of  a  defendant  against 
whom  he  is  unwilling  to  pursue 
whatever  remedy  he  has. 

It  follows  from  the  above  propo- 
sitions that  to  sustain  the  order  of 
substitution  would  be  in  effect  to 
deny  the  plaintiff  the  right  to  ob- 
tain a  judgment  that  will  be  bind- 
ing upon  anyone,  and  thus  alto- 
gether to  deprive  him  of  the  right 
to  maintain  a  suit  upon  his  aUeged 
cause  of  action. 

But    both  the    President  in  his 


of  the  Act  of  March  21,  1918,  quali- 
fied the  liability  of  carriers,  and  we 
are  cited  to  no  order  of  the  Presi- 
dent which  purports  to  limit  their 
liability.  Since '  the  liability  con- 
tinues, it  is  competent  for  a  suitor 
to  resort  to  the  ordinary  legal  rem- 
edies to  establish  it,  and  he  cannot 
be  denied  this  right  summarily 
(Muir  v.  Louisville  &  N.  R.  Co. 
(D.  C.)  247  Fed.  888-897;  Angle  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  151 
U.  S.  1-19,  38  L.  ed.  55-64,  14  Sup. 
Ct.  Rep.  240),  though,  of  course,  it 
would  be  competent  to  make  rea- 
sonable regulations  governing  the 
procedure.  A  regulation  which  al- 
together deprives  a  suitor  of  ob- 
taining a  judicial  determination  of 
his  right,  however,  is  more  than  a 
procedural  regulation.  Other  or- 
ders of  the  Director  General  pre- 
scribing procedural  regulations, 
merely,  have  been  held  valid,  such 
as  the  order  fixing  the  venue  of  ac- 
tions. See  Wainwright  v.  Pennsyl- 
vania R.  Co.  (D.  C.)  253  Fed.  459; 
Rhodes  v.  Tatum,  —  Tex.  Civ. 
App.  — ,  206  S.  W.  114;  but  see 
Friesen  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (D.  C.)  254  Fed.  875. 

If  it  be  argued  that  the  order  in 
question  amounts  to  a  limitation  of 
the  liability  by  direct  authority  of 
the  President  within  the  exception 
quoted  above,  the  conclusive  answer 
is  that  the  liability,  if  any,  in  the  in- 
stant case  arose  before  the  order 
was  promulgated,  and  the  order 
original  proclamation  and  Congress  *  could  not  be  made  retroactive  in  its 


in  the  Act  of  March  21,  1918,  clear- 
ly contemplated  that  the  liability  of 
the  carriers  should  continue.  We 
have  previously  referred  to  the 
President's  proclamation  and  the 
particular  portion  of  the  congres- 
sional act  which  provides  that  car- 
riers shall  be  subject  to  all  laws  and 
liabilities,  whether  arising  under 
state  or  Federal  laws.or  at  common 
law,  "except  in  so  far  as  may  be  in- 
consistent with  the  provisions  of 
this  act  or  any  other  act  applicable 
to  such  Federal  control  or  with  any 
order  of  the  President."  It  is  not 
contended  that  any  other  act  of  Con- 
gress or  that  any  other  provisions 


effect  upon  the  liability  as  distin- 
guished from  its  effect  upon  proced- 
ure merely.    Inasmuch  as  the  order 
would    relieve    the 
carriers  from  an  al-  5f;,*l'**Sf"  ^*i„„ 

1  -11  1    1-    i_-i-j-         oraer  for  action 

leged   legal   liability,    n«raln«t  Director 

previously  incurred,  vaudi^y. 
we  are  of  the  opin- 
ion that  it  is  in  direct  conflict  with 
the  second  sentence  of  §  10  (§ 
3115f  j ) ,  which  provides  that "... 
actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such 
carriers  and  judgments  rendered  as 
now  provided  by  law;  and  in  any 
action  at  law  or  suit  in  equity 
against  the  carrier,  no  defense  shall 
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be  made  thereto  upon  the  ground 
that  the  carrier  is  an  instrumental- 
ity or  agency  of  the  Federal  gov- 
ernment." 

Reasoning  in  harmony  with  the 
above  has  recently  been  employed 
by  the  court  of  appeals  of  Alabama, 
in  a  criminal  case,  Vaughn  v.  State 
—  Ala.  App.  — ,  81  So.  417,  in  which 
a  judgment  of  conviction  was  de- 
pendent upon  the  sufficiency  of  an 
indictment,  which,  in  turn,  accord- 
ing to  the  view  of  the  court,  depend- 
ed upon  the  invalidity  of  General 
Order  No.  50.  The  conviction  was 
affirmed. 

There  are  some  minor  questions 
which  are  so  elementary  that  it 
would  be  unnecessary  to  refer  to 
them  were  it  not  for  the  fact  that 
they  are  made  the  basis  of  consid- 
erable discussion  in  the  dissenting 
opinion  of  Mr.  Justice  Bronson. 
They  relate  to  procedure.  It  is 
strongly  intimated  that  the  record 
does  not  show  that  the  plaintiff  ob- 
jected to  the  entry  of  the  order. 
Suffice  it  to  say  that  the  order  is 
one  which  necessarily  "affects  the 
judgment/'  and  it  is  one  which  ap- 

Appeai-  P^^^^     "upon     the 

necesBity  of  record  transmitted 
excepti— .  fj.^^    ^Yie    district 

court."  It  is  therefore  deemed  ex- 
cepted to,  and  it  becomes  the  duty 
of  this  court,  upon  appeal,  to  re- 
view it.    Comp.  Laws  1913,  §  7842. 

It  is  suggested  that  the  plaintiff 
did  not  claim  that  the  Director  Gen- 
eral should  be  interpleaded.  The 
order,  which  it  is  contended  is  law, 
does  not  provide  for  interpleading 
the  Director  General.  It  provides 
for  substitution  and  dismissal. 

It  is  also  suggested  that  the  plain- 
tiff, by  amendment  of  the  com- 
plaint, or  by  affidavit,  might  have 
attempted  to  show  that  there  was.  a 
legal  responsibility  claimed  against 
the  railway  company.  The  com- 
plaint needed  no  amendment  in  this 
respect.  If  it  did  not  state  a  cause 
of  action  against  the  defendant  rail- 
way company,  it  was,  of  course, 
subject  to  demurrer,  and  the  sug- 
gestion that  a  complaint  may  be  aid- 


ed in  its  allegations  by  an  affidavit 
which  is  not  part  of  pie«di««^^i«- 

it   is    so   novel    as  to    tmr  eomplAlat 

amount   to    an    in-  "^^  *«**'^"- 
vention  in  pleading.    It  is  not  at  all 
surprising,  therefore,  that  counsel 
would  not  attempt  it. 

Since  the  foregoing  opinion  was 
written,  a  pamphlet  has  been  re- 
ceived containing  the  statements  of 
Mr.  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads,  before  the  Inter- 
state Commerce  Committee  of  the 
United  States  Senate,  concerning 
the  extension  of  tenure  of  govern- 
ment control  of  railroads.  At  page 
21,  Mr.  Hines  refers  specifically  to 
Genei^l  Order  No.  50,  as  follows: 
"At  this  point  I  want  to  refer  to 
General  Order  No.  50.  That  refers 
to  suits  brought  against  ttie  Di- 
rector General.  There,  again,  we 
had  a  situation  which  was  develop- 
ing confusion.  Of  course.  General 
Order  No.  60  is  designed  to  deal 
with  certain  classes  of  causes  of  ac- 
tion that  arise  against  the  govern- 
ment while  the  government  is  in 
control  of  the  railroads,  causes  of 
action  for  which  the  government  is 
liable  and  for  which  the  corporation 
is  not  liable.  Claims  were  begin- 
ning to  be  made  in  various  parts  of 
the  country  that  the  corporation  it- 
self was  not  liable  for  a  cause  of  ac- 
tion arising  against  the  government 
while  it  was  in  control,  and  plain- 
tiffs were  being  embarrassed  be- 
cause they  were  not  certain  where 
they  were  going  to  come  out  if  they 
sued  the  corporation.  It  seemed  a 
reasonable  rule,  and  really  in  the 
interest  of  plaintiffs, — and  it  did 
not  have  any  relation  to  anything 
else  or  cause  any  disturbing  fac- 
tors,— ^to  provide  that  where  these 
causes  of  action  arose  against  the 
government,  in  effect  that  suits 
should  be  brought  against  the  Di- 
rector General.  It  still  left  the 
plaintiffs  free  to  sue  just  as  they 
could  sue  before,  and  to  make  serv- 
ice of  process  on  the  local  railroad 
agents  just  as  they  could  make  it 
before.  It  did  not,  as  we  see  it,  im- 
pair the  rights  of  plaintiffs  at  all, 
but  it  cleared   up  the  situation  by 
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making  it  perfectly  clear  that  they 
would  have  a  procedure  that  would 
be  free  from  attack.  Of  course, 
that  does  not  apply  to  suits  brought 
against  the  corporation  for  causes 
of  action  arising  prior  to  Federal 
control.  These  would  be  brought  as 
heretofore;  but  as  to  suits  arising 
under  Federal  control,  where  it  was 
perfectly  clear  that  the  corpora- 
tion was  in  no  way  liable,  it  was  be- 
lieved that  it  was  in  the  interest  of 
the  plaintiffs  themselves  to  give 
them  a  clear-cut  procedure;  and 
General  Order  No.  50,  so  far  as  I 
understand  it,  does  not  embarrass 
their  opportunity  to  sue  in  any  lo- 
cality. Of  course,  that  is  affected 
by  General  Order  No.  18,  which  I 
have  already  explained." 

The  validity  of  the  order,  in  so 
far  as  it  is  compulsory  upon  the 
plaintiff,  does  not  depend  upon  the 
propositions  advanced  by  the  Di- 
rector General.  Even  assuming  the 
correctness  of  the  two  propositions : 
(1)  That  the  government  is  liable; 
and  (2)  that  the  corporation  is  not 
liable,  the  order  cannot  be  support- 
ed, for  it  does  not  appear  that  the  '^  Robinson,  J.,  concurring: 
Director  General  has  been  vested 
with  any  authority  to  control  the 
action  of  plaintiff,  who  seeks  to  es- 
tablish the  liability  of  carriers,  nor 
with  the  right  to  intercede  on  be- 
half of  the  carrier  corporations. 
The  right  to  intervene,  however,  to 
protect  the  interests  of  the  govern- 
ment, is  not  here  involved,  and  is 
not  considered.  A  plaintiff  who  is 
desirous  of  testing  merely  the  lia- 
bility of  a  carrier  corporation 
cannot  be  made  to  test  unwillingly 
the  liability  of  the  government. 

The  nonliability  of  the  carriers 
is,  as  elsewhere  indicated  in  the 
opinion,  a  judicial,  not  an  adminis- 
trative, question,  and  can  only  be 
decided  by  a  court  when  the  defense 
Is  properly  raised.  As  illustrative 
of  the  character  of  the  diflBculties 
involved  in  the  final  determination 
of  this  question,  we  call  attention  to 
the  fact  that  prior  to  August  1, 
1918,  the  Director  General  exer- 
cised possession  and  control  ex- 
clusively  through  the   officers,   di- 


rectors, and  agents  of  the  railway 
corporations,  thus  recognizing  their 
agency  to  act  for  the  corporations 
under  his  directions,  while,  since 
August  1st,  all  administration  of 
transportation  has  been  effected 
through  officers  and  agents  directly 
appointed  by  the  Director  General. 
These  are  not  recognized  as  agents 
of  the  corporations.  The  legal  ef- 
fect of  these  different  methods  un- 
der the  acts  of  Congress  is  clearly 
for  courts  to  determine  as  the  ques- 
tions properly  arise,  unless  Con- 
gress has  prescribed  a  different 
mode.  It  appears  to  us  that  it  has 
not  done  so. 

For  the  foregoing  reasons,  we 
hold  that  the  order  in  question  is 
void  as  involving  an  unwarranted 
deprivation  of  the  plaintiff's  alleged 
cause  of  action,  and  as  being  con- 
trary to  the  governing  acts  of  Con- 
gress passed  to  meet  the  war 
emergencies.  It  follows  that  the 
order  appealed  from  must  be  re- 
versed.   It  is  so  ordered. 

Christianson,  Ch.  J.,  concurs. 


I  fully  concur  in  the  syllabus  and 
in  the  result  of  the  decision  as  writ- 
ten by  Mr.  Justice  Birdzell.  The 
Director  General  was  not  made  a 
dictator.  He  had  no  legislative  pow- 
er or  authority  to  establish  a  special 
code  of  civil  procedure.  His  orders 
concerning  the  court  procedure  i|i 
civil  actions  is  manifestly  dicta- 
torial and  wholly  void.  Indeed,  in 
this  land  of  liberty  and  constitu- 
tional law,  it  is  amazing  that  any 
person  of  ordinary  intelligence 
should  ever  think  of  making  or  re- 
garding such  orders. 

Bronson,  J.,  dissenting: 

In  order  to  give  full  considera- 
tion to  the  determination  made  by 
the  majority  opinion  of  this  court 
it  is  deemed  necessary  and  proper 
to  restate  the  facts  of  the  record 
herein. 

This  action  was  instituted  in  the 
name  of  Vallie  Hanson,  as  admin- 
istratrix, by  service  of  process  on 
March  2,  1918,  upon  the  agent  of 
the  Great  Northern  Railway  Com- 
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pany  and  on  March  4,  1918,  upon 
Nels  Nelson  and  Edward  Hall,  ad- 
"ditional  defendants  named  in  the 
action.  The  complaint  alleges  that 
the  deceased,  Chris  Hanson,  while 
employed  as  a  carpenter  by  the 
Great  Northern  Railway  Company, 
arid  while  engaged  in  interstate 
commerce,  was  run  over  by  a  loco- 
motive of  the  railway  company,  on 
June  22,  1918,  occasioning  injuries 
which  resulted  in  his  death;  that 
then  the  defendants  Nels  Nelson 
and  Edward  Hall  were  each,  re- 
spectively, a  locomotive  engineer 
and  a  fireman  in  the  employ  of 
such  railway  company ;  that  at  such 
time  the  railway  company  was  a 
common  carrier  engaged  in  inter- 
state commerce,  and  that  this  action 
was  brought  in  the  state  court  un- 
der the  Federal  Employers'  Liabil- 
ity Act. 

On  October  9,  1918,  notice  of  mo- 
tion was  served  on  the  attorneys 
for  the  railway,  returnable  October 
24,  1918,  to  dismiss  the  action  as 
against  said  Nelson  and  said  Hall, 
and  to  substitute  McGregor,  as  ad- 
ministrator, in  place  of  said  Vallie 
Hanson.  Pursuant  to  such  motion 
the  court  did  dismiss  the  action  as 
against  said  Nelson  and  said  Hall 
without  prejudice,  and  substituted 
said  McGregor  in  place  of  said  Han- 
son, as  administrator.  On  Novem- 
ber 27,  1918,  an  amended  com- 
plaint was  verified,  the  same  being 
filed  in  the  trial  court  on  December 
20, 1918,  setting  forth  a  cause  of  ac- 
tion upon  the  grounds  hereinbefore 
stated  against  the  railway  company 
alone.  On  November  29,  1918,  the 
attorneys  for  the  railway  company 
served  a  notice  of  motion,  return- 
able December  10,  1918,  to  substi- 
tute the  Director  General  as  the 
parly  defendant  in  such  action  and 
to  dismiss  the  said  railway  company 
as  a  party  defendant.  This  motion 
was  supported  by  an  affidavit  set- 
ting forth  that  the  railway  company 
was  under  government  control,  and 
had  been  since  January  1,  1918, 
that  its  property  and  its  business 
were  not  now  subject  to  the  jurisdic- 
tion, management,  or  possession  of 


such  railway  company,  but  that  the 
same  was  under  the  exclusive  man- 
agement and  control  of  the  United 
States  government;  that  the  cause 
of  action  stated  in  the  complaint 
arose  during  the  period  of  Federal 
control  and  operation,  and  grew  out  . 
of  the  possession,  use,  contrcd,  and 
operation  of  such  railway  by 
the  Director  General.  The  affi- 
davit further  quotes  the  provi- 
sions of  General  Order  No.  50, 
issued  by  the  Director  General. 
To  this  motion  so  made,  no  counter 
affidavit,  nor  objection  of  any  kind, 
was  made  by  the  plaintiff.  On  De- 
cember 10,  1918,  the  trial  court 
ordered  the  Director  General  sub- 
stituted as  the  party  defendant  in- 
stead of  the  railway  company,  and 
dismissed  the  railway  company  as 
a  defendant  therein. 

On  December  19,  1918,  the  plain- 
tiff appealed  to  this  court  from  the 
order  so  made.  For  the  purpose  of 
consideration  of  the  principles  of 
law  applicable,  the  following  acts  of 
Congress,  proclamations  of  the 
President,  and  orders  of  the  Direc- 
tor General  are  pertinent : 

The  Act  of  Congress  of  August 
29,  1916,  granting  authority  to  the 
President  in  time  of  war  to  assume 
Federal  control  of  railroad  trans- 
portation systems. 

The  Act  of  Congress  of  March  21, 
1918,  further  providing  for  Fed- 
eral control  of  railway  transporta- 
tion systems. 

The  proclamation  of  the  Presi- 
dent dated  December  26,  1917,  as- 
suming Federal  control  of  railway 
transportation  systems. 

The  proclamation  of  the  Presi- 
dent of  April  11,  1918  (40  Stat  at 
L.  125,  Comp.  Stat.  1918,  p.  276), 
with  reference  to  such  Federal  con- 
trol. 

General  Orders  No.  18  and  18a, 
dated,  respectively,  April  9,  1918, 
and  April  18,  1918,  issued  by 
the  Director  General,  providing 
that  suits  against  carriers,  while 
under  Federal  control,  must  be 
brought  in  the  county  or  district 
where  the  plaintiff  resides  at  the 
time  of  the  accrual  of  the  cause  of 
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nction,  or  in  the  county  or  district 
where  the  cause  of  action  arose. 

General  Order  No.  26,  dated  May 
23,  1918,  providing  for  a  stay  of 
the  trial  of  the  actions  against  car- 
riers under  Federal  control  under 
certain  circumstances. 

General  Order  No.  50,  of  the  Di- 
rector General,  dated  October  28, 
1918,  providing  for  substitution  of 
the  Director  General  instead  of  the 
carrier,  and  dismissing  the  com- 
pany as  the  defendant  in  causes  of 
action  arising  out  of  the  operation 
of  the  railway  under  Federal  con- 
trol. 

This  court  will  take  and  has  taken 
judicial  notice  of  these  acts,  procla- 
mations, and  orders.  The  appeal, 
therefore,  is  before  this  court  upon 
such  record. 

The  majority  opinion,  denying 
the  right  of  the  Director  General  to 
be  substituted  as  the  party  defend- 
ant, is  based  broadly  upon  the  prop- 
ositions that  plaintiff's  cause  of  ac- 
tion had  vested  prior  to  the  issuance 
of  General  Order  No.  50,  and  hence 
could  not  be  affected  by  such  order, 
and,  further,  that,  under  the  Rail 
Control  Act  (Act  March  21,  1918), 
the  Director  General  was  not  au- 
thorized to  appear  and  defend  suits 
against  carrier  corporations  under 
Federal  control  upon  causes  of  ac- 
tion which  arose  through,  or  on  ac- 
count of,  Federal  control  or  oper- 
ation. 

The  majority  opinion  also  holds, 
as  an  incidental  proposition,  that 
such  carrier  corporations,  while 
their  transportation  systems  are 
under  Federal  control,  are  still  capa^ 
ble  of  suing  and  being  sued  con- 
cerning matters  involved  or  occur- 
ring during  the  Federal  operation 
of  such  transportation  system,  and 
that  the  question  of  their  liability 
is  a  judicial  question. 

The  nature  and  extent  of  the  Fed- 
eral authority  and  control  exercised 
in  war  time  for  war  purposes  over 
the  railway  transportation  systems 
is  the  sole  question  involved. 

In  the  recent  rate  case  (State  ex 
rel.  Langer  v.  Northern  P.  R.  Co. 
—  N.  D.  — ,  172  N.  W.  324) ,  decid- 


ed by  this  court,  the  writer,  in  a 
dissenting  opinion,  discussed  at 
some  length  the  war  powers  of  Con- 
gress, and  nature  and  extent  of  the 
war  powers  conferred  by  it  upon 
the  President,  under  the  Acts  of 
August  29,  1916,  and  March  21, 
1918.  Reference,  therefore,  is  here- 
with made  to  that  case  without  re- 
stating the  3ame  in  this  opinion. 

It  is  deemed  proper,  however,  to 
state  broadly  the  general  consider- 
ations or  principles  of  law  that  ob- 
tain, in  my  opinion,  in  interpreting 
or  construing  the  war  powers  of  the 
President  or  of  the  Director  Gen- 
eral, in  the  Federal  operation  of 
railways. 

In  the  Federal  management  and 
operation  of  the  railway  transpor- 
tations by  the  President,  pursuant 
to  the  acts  of  Congress,  one  of  two 
legal  conceptions  must  obtain: 
Either  it  was  the  intent  and  pur- 
pose of  Congress  and  our  govern- 
ment, in  the  exercise  of  these  war 
powers,  to  make  the  transportation 
systems  involved  a  Federal  instru- 
mentality, in  fact,  operated  by  and 
under  governmental  authority;  or 
it  was  the  intent  and  purpose  to  use 
the  railroads  in  the  war  emergency 
as  private  instrumentalities,  for  the 
purposes  needed,  leaving  the  rail- 
road corporations  owning  the  same 
responsible  either  in  contract  or  in 
tort  upon  causes  of  action  arising 
on  such  transportation  systems  dur- 
ing the  period  of,  and  while  under 
the  operation  of,  Federal  control. 

The  reasoning  of  the  majority 
opinion  in  this  case,  as  well  as  in 
the  rate  case  (State  ex  rel.  Langer 
V.  Northern  P.  R.  Co.),  adopts,  in 
effect,  the  second  conception.  By  a 
narrow  construction  the  majority 
opinion  first  finds,  in  effect,  that 
Congress  has  not  authorized  the  Di- 
rector General  to  relieve  the  rail- 
way corporation  of  a  liability  for  a 
cause  of  action  arising  during  and 
on  account  of  Federal  control.  Then 
it  finds  that  Congress,  under  the 
Act  of  August  29,  1916,  legislated, 
and  the  President,  pursuant  there- 
to, by  his  proclamation,  declared, 
that  a  cause  of  action  would  exist 
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and  vest  in  a  plaintiff  against  the 
railway  company  for  acts  of  al- 
leged negligence  that  might  arise 
during  the  period  of,  and  on  account 
of.  Federal  control  and  operation. 
In  effect  the  majority  of  tiie  court 
treat  the  railway  corporations  as 
still  in  control  and  responsible  for 
the  operation  of  the  railway  trans- 
portation systems,  even  though  man- 
aged and  absolutely  controlled  in 
fact  by  the  Federal  government. 
They  assert,  and  hold,  that  such 
corporations  may  sue  and  be  sued 
as  formerly,  and  that  judgments 
obtained  give  rise  to  the  same  rem- 
edies for  enforcement,  except  that 
their  transportation  systems  are  not 
subject  to  levy  or  seizure.  Then, 
by  way  of  possible  concession,  the 
majority  opinion  further  finds  that 
it  is  barely  possible  that  the  rail- 
way company  is  not  liable  for  al- 
leged causes  of  action  that  may 
arise  as  the  result  of  the  govern- 
ment control,  but  that  this  is  a  mat- 
ter of  defense  for  the  railway  com- 
pany. And  so  the  suitor  is  placed 
between  the  rocks  of  Scylla  and  the 
shoals  of  Charybdis,  with  the  court 
denying  the  right  to  maintain  an 
action  against  the  Director  General, 
and  the  railway  companies  assert- 
ing that  they  are  not  liable  for  acts 
over  which  they  had  no  control,  and 
which  they  did  not  commit.  Thus, 
by  narrow  construction  are  the  rail- 
way transportation  systems  treated 
as  private  agencies. 

Readily,  perhaps,  through  such 
grounds  of  narrow  construction, 
and  from  such  viewpoint,  may  the 
conclusion  be  reached  that  the  Di- 
rector General  possessed  no  author- 
ity to  issue  General  Order  No.  50, 
and  that  a  cause  of  action  did  vest 
in  the  plaintiff  in  the  month  of  Jan- 
uary, 1918,  against  the  railway  cor- 
poration, irrevocable  and  with  no 
right  of  substitution,  for  alleged 
acts  of  negligence  occasioned  by  and 
under  the  Federal  control  and  oper- 
ation of  the  transportation  systems 
formerly  operated  and  controlled  by 
the  corporation. 

If,  on  the  other  hand,  the  Federal 
control  and  operation  of  the  trans- 


portation systems  taken  be  regard- 
ed as  Federal  instrumentalities  op- 
erated for  and  by  the  government, 
if,  further,  the  acts  of  Congress  and 
the  powers  conferred  thereby  upon 
the  President  be  construed  in  ac- 
cordance with  the.  elemental  rules 
that  what  is  implied  in  a  statute  is 
as  much  a  part  of  it  as  what  is  ex- 
pressed, and  that  when  a  power  is 
conferred  by  statutes,  everything 
necessary  to  carry  out  the  power 
and  make  it  effectual  and  complete 
will  be  implied  (Dooley  v.  Pennsyl- 
vania R.  Co.  (D.  C.)  250  Fed.  142; 
Wilson  County  v.  Third  Nat.  Bank,  • 
103  U.  S.  770,  26  L.  ed.  488) ,  and 
if,  further,  the  surrounding  circum- 
stances and  exigencies  then  exist- 
ing, with  an  approaching  and  pend-  • 
ing  great  crisis  in  this  nation's 
existence,  in  a  time  of  war,  be  con- 
sidered in  understanding  the  intent 
and  purpose  of  Congress  and  the  ob- 
jects sought  to  be  accomplished, 
little  difficulty  is  experienced  in  de- 
termining the  nature  and  extent  of 
the  Federal  power,  and  the  Federal 
control  over  the  transportation 
systems. 

The  assumption  of  Federal  con- 
trol over  railway  transportation 
systems,  theretofore  operated  by 
private  corporations  as  individual 
units,  with  no  general  Federal  law 
machinery  then  applicable  to  ac- 
tual operation,  was  necessarily  a 
large  undertaking. 

If,  upon  the  assumption  of  Fed- 
eral control,  radical  changes  were 
then  made  in  the  form  of  the  meth- 
ods and  dealings  of  such  transpor- 
tation systems,  then  existing  in 
their  relations  with  the  public,  the 
Federal  administration  might  have 
been  seriously  embarrassed,  as  well 
as  the  co-operation  of  our  people 
hindered  and  impaired,  in  the  pros- 
ecution of  the  war,  then  threaten- 
ing and  almost  pending. 

A  mere  review  of  the  acts  of 
Congress,  of  the  President,  and  of 
the  Director  General  serves  to  show 
that  the  Federal  government  tried 
to  assume  Federal  control  with  as 
little  disturbance  as  possible  to  the 
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then  customary  formal  relations  of 
the  common  carriers  to  the  public. 
Thus,  when  the  Federal  control 
was  first  assumed,  the  actual  form 
of  the  private  management  of  such 
carriers,  then  existing,  was  con- 
tinued ;  the  same  formal  methods  of 
securing  redress  for  private  suits 
were  followed.  Later,  however,  and 
progressively,  as  the  acts,  proclama- 
tions, and  orders  show,  Federal  con- 
trol in  form,  as  well  as  in  fact,  was 
assumed.  It  soon  became  necessary 
to  restrict  the  right  of  levying  exe- 
cution against  the  properties  of  the 
transportation  systems.  It  became 
necessary  to  limit  the  places  where 
causes  of  action  might  be  main- 
tained. Also,  it  became  proper  to 
provide  for  delay  or  postponement 
of  trials  of  action  upon  causes  of  ac- 
tion arising  from  the  Federal  oper- 
ation of  railways.  It  also  became 
necessary  to  prescribe  additional 
revenue  through  increased  rates  for 
the  maintenance  of  such  transpor- 
tation systems,  and  the  increased 
expenses  and  pay  to  railway  em- 
ployees. It  became  necessary,  fur- 
ther, to  direct  substitution  of  the 
Director  General  in  place  of  the 
transportation  company  as  defend- 
ant. And  finally,  under  General 
Order  No.  50a,  it  has  further  been 
provided  that  no  bond  or  security 
should  be  required  of  the  Director 
General  in  prosecuting  an  appeal 
upon  an  action  maintained  against 
him.  From  the  Act  of  Congress  of 
August  29,  1916,  down  to  the  last 
order  of  the  Director  General,  pro- 
mulgated just  a  few  months  ago, 
there  is  discerned  in  the  acts,  proc- 
lamations, and  orders  of  the  Fed- 
eral authority  a  progressive  as- 
sumption, in  form  as  well  as  in  fact, 
of  direct  Federal  control,  and  oper- 
ation of  the  transportation  systems. 
There  is  disclosed,  without  question, 
an  intent  and  purpose  to  consider 
and  to  treat  such  transportation 
;^stems  as  a  Federal  instrumental- 
ity. There  really  is  no  question 
that  the  President  and  the  Director 
General  have  so  done.  There  is  no 
question  that  they  deemed  the  con- 
trol a  government  control,  a  gov- 
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ernmental  operation  in  fact,  and  a 
government  liability  to  exist  there- 
for. In  his  report  for  1918  the  Direc- 
tor General  stated :  "It  having  been 
found  that  suits  were  being  brought, 
and  judgments  and  decrees  ren- 
dered against  carrier  corporations 
on  matter  based  on  causes  of  action 
arising  during  Federal  control,  for 
which  the  carrier  corporations 
were  not  responsible.  General  Orr 
der  No.  50  was  issued  on  October 
28,  1918,  providing,"  etc. 

Very  recently  the  new  Director 
General,  Mr.  Hines,  before  the  In- 
terstate Commerce  Committee  of 
the  United  States  Senate,  explained 
the  reasons  for  the  issuance  of  said 
order  No.  50.  In  part  he  said :  "At 
this  point  I  want  to  refer  to  Gener- 
al Order  No.  50.  That  refers  to 
suits  brought  against  the  Director 
General.  There,  again,  we  had  a 
situation  which  was  developing  con- 
fusion. Of  course.  General  Order 
No.  50  is  designed  to  deal  with  cer- 
tain classes  of  causes  of  action  that 
arise  against  the  government  -while 
the  government  is  in  control  of  the 
railroads,  causes  of  action  for 
which  the  government  is  liable  and 
for  which  the  corporation  is  not 
liable.  Claims  were  beginning  to 
be  made  in  various  parts  of  the 
country  that  the  corporation  itself 
was  not  liable  for  a  cause  of  action 
arising  against  the  government 
while  it  was  in  control,  and  plain- 
tiffs were  being  embarrassed  be- 
cause they  were  not  certain  where 
they  were  going  to  come  out  if  they 
sued  the  corporation.  It  seemed  a 
reasonable  rule,  and  really  in  the 
interest  of  plaintiffs, — and  it  did 
not  have  any  relation  to  anything 
else  or  cause  any  disturbing  factors, 
— ^to  provide  that  where  these 
causes  of  action  arose  against  the 
government,  in  effect  that  suits 
should  be  brought  against  the  Di- 
rector General." 

It  ought  to  plainly  appear  that 
the  intent  and  purpose  of  our  gov- 
ernment has  consistently  displayed 
a  course  of  action  granting  and  in- 
tending to  grant  such  authority  as 
was  needed  and  such  as  the  occa- 
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sion  demanded  for  the  operation  and 
control  of  the   transportation   sys- 
tems as  a  Federal  instrumentality 
in  fact.    The  majority  opinion  fun- 
damentally fails  to  recognize  that  in 
war    times,   peculiar    war   powers 
necessarily  exist  to  enable  the  sov- 
ereign power  to  carry  on  and  devote 
its  supreme  powers  to  protect  its 
sovereignty  and  its  people  in  a  suc- 
cessful prosecution  of  a  great  war, 
and  that  necessarily  in  the  exercise 
of  such  powers  civil  rights  in  many 
and  numberless   instances   become 
subordinate.    If,  in  fact,  the  trans- 
portation  systems    were    operated 
and  controlled  as  a  Federal  instru- 
mentality, pursuant  to  a  power  so 
conferred  by  Congress  on  the  Presi- 
dent, there  ought  to  be  no  question 
that  Congress  had  authority  to  au- 
thorize the  President  and  the  Direc- 
tor General  to  provide,  by  an  order, 
when  a  cause  of  action  could  be  in- 
stituted against  it,  founded  upon  a 
claim,  in  contract  or  in  tort,  accru- 
ing during  the  period  and   on  ac- 
count of  Federal  control.    If  the 
transportation  systems  are  Feder- 
ally operated  as  a  Federal  instru- 
mentality,    liabilities     that  *  arise 
therefrom   are   Federal    liabilities, 
and  causes  of  action,   if  any,  that 
arise,    are  causes  of  action  upon 
these  Federal  liabilities.    The   ma- 
jority   opinion,    in    attempting   by 
narrow  construction  to  reason  out 
an  intent  of  Congress  providing  for 
a  suit  against  a  carrier  corporation, 
for    acts    of    Federal    control,   is 
forced  into  a  position  which  infer- 
entially  recognizes  the  right  to  hold 
responsible  a   railway   corporation 
for  a  cause  of  action    concerning 
which  it  had  nothing  to  do,  and  for 
which  it  is  not  legally  responsible, 
and  it  thereby  presents  the  other 
situation  which  permits  such  car- 
rier   corporation    to  come    in  the 
court  and  show  as  a  defense  that  it 
was  not  so  legally  responsible  for 
the  cause  of  action  alleged   on  ac- 
count  of   the    roads    being   under 
JcHeral  control. 

Accordingly,  the  cause  of  action 
which  they  are  seeking  so  strongly 
to    protect    and   preserve   for   the 


plaintiff  is  merely  a  sham  and  a  fic- 
tion, unless  the  railway  company  be 
deemed  merely   a  nominal   defend- 
ant for  the  government.    Concern- 
ing the  nature  of  these  war  powers 
exercised  by  the  President,  and  the 
extent  of  the  same,  there  are  now 
several  decisions  interpreting  these 
orders  issued  by  the  Director  Gen- 
eral, or  involving  the  exercise  of 
Federal    powers     over     railroads. 
Thus,  in  Muir  v.  Louisville  &  N.  R. 
Co.  (D.  C.)  247  Fed.  888,  the  cause 
of  action   arose   on   December  20, 
1917,  prior  to  the .  assumption  of 
Federal    control;    the  right  of  re- 
moval to  the  Federal  courts   upon 
the  ground  that  the  suit  arose  under 
the    Constitution    or   laws   of   the 
United  States  was  denied  when  suit 
was  instituted  on  January  9,  1918, 
because  a  cause  of  action  had  there- 
tofore vested.     In  Moore  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  106  Misc.  58, 
174  N.  Y.  Supp.  60,  where  a  cause- 
of  action  arose  for  damages  to  prop- 
erty in  interstate  commerce  prior  to 
the  assumption  of  Federal  control, 
the  court  denied  the  application  of 
General    Order    No.     18    on    the 
ground  that  the  President  had  no 
power  to    make    an    order    which 
would  destroy  or  extinguish  a  right 
of  action  already  existing  against  a 
railroad   company.     In   Frieson   v. 
Chicago,  R.  I.  &  P.  R.  Co.  (D.  C.) 
254   Fed.   875,   the   acts   of  negli- 
gence complained  of  arose  on  May 
21,  1916,  and  the  court  held  that  the 
action  could  be  maintained*  regard- 
less of  General  Orders  No.  18  and 
18a,  upon  a  cause  of  action  not  aris- 
ing out  of   the  railway  company's 
duties  as  a  common  carrier.  Judge 
Hunger,  in  this  case,  in  construing 
§  10  of  the  Act  of  March  21,  1918 
(Comp.  Stat.  §  3115IJ),  which  pro- 
vides  "that   carriers    while   under 
Federal  control  shall  be  subject  to 
all  laws  and  liabilities  as  common 
carriers,     whether    arising    under, 
state  or  Federal  laws  or  at  common 
law,  except  in  so  far  as  may  be  in- 
consistent   with  the  provisions  of 
this  act  or  any  other  act  applicable 
to  such  Federal  control,  or  with  any 
order  of  the  President,"  stated. 
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"It  will  be  noted  that  by  the 
terms  of  §  10  the  carriers  are  not 
made  subject  to  all  Federal  and 
state  laws,  but  are  subject  only  to 
all  laws  and  liabilities  'as  common 
carriers.'  In  many  relations  to  the 
public,  carriers  are  governed,  not 
by  the  rules  applicable  to  common 
carriers,  but  by  rules  relating  to 
them  merely  as  corporations,  as  con- 
tracting parties,  or  as  owing  duties 
apart  from  the  carriage  of  goods  or 
passengers.  The  use  of  the  words 
'common  carriers'  is  thus  distin- 
guished from  the  word  'carriers,' 
which  is  used  in  the  first  sentence 
of  this  section  and  in  many  places 
in  the  same  section  and  in  other  sec- 
tions of  the  act.  The  probable  ef- 
fect of  the  discrimination  in  the 
use  of  these  words  was  pointed  out 
in  the  debate  in  the  Senate.  56 
Cong.  Rec.  3576,  3580.  If  Congress 
had  desired  to  leave  to  the  Presi- 
dent the  entire  control  and  manage- 
ment of  the  railways  of  the  United 
States  by  executive  orders,  the 
former  act  of  Congress  did  not  re- 
quire amendment;  or,  if  Congress 
desired  to  continue  the  grant  not- 
withstanding the  careful  restric- 
tions in  the  second  act,  it  could  have 
employed  the  words  'carriers'  or 
'railway  companies,'  instead  of  the 
words  'common  carriers,'  and  omit- 
ted the  words  'except  so  far  as  may 
be  inconsistent  with  the  provisions 
of  this  act.' 

"The  plain  meaning  of  the  words 
used  in  this  section  is  that  the  laws 
then  existing,   governing  the  rela- 


therefore  not  subject  to  an  order  of 
the  President  limiting  the  districts 
in  which  such  an  action  could  be 
commenced,  because  of  anything 
contained  in  this  section  of  the  act 
of  Congress." 

In  United  States  R.  Administra- 
tion V.  Burch  (D.  C.)  254  Fed.  140, 
where  an  execution  was  levied  up- 
on railway  property  not  used  or  es- 
sential to  the  performance  of  the 
duties  of  the  railway  company  or  of 
the  Federal  government  as  a  com- 
mon carrier,  it  was  held  that  the 
Federal  government  was  not  iii 
possession  of  such  property,  and 
that  therefore  the  exemption  from 
execution,  under  the  Act  of  Con- 
gress of  March  21, 1918,  did  not  ap- 
ply. In  Rhodes  v.  Tatum,  —  Tex. 
Civ.  App.  — ,  206  S.  W.  114,  a  cause 
of  action  arose  on  January  23, 1917, 
when  the  plaintiff  was  injured 
while  crossing  the  tracks,  in  the 
switchyards  of  the  defendant  rail- 
way companies.  The  action  was 
commenced  in  August,  1918.  The 
defendant  railway  companies  filed 
pleas  in  abatement,  alleging  Feder- 
al control,  and  supporting  their  mo- 
tions by  General  Orders  Nos.  18  and 
18a  and  26.  It  was  held  that  these 
orders  were  authorized  by  the  con- 
gressional acts,  and  that  they 
applied  to  the  instant  case,  the 
plaintiff's  right  to  sue  not  being  in- 
fringed. In  Rutherford  v.  Union  P. 
R.  Co.  (D.  C.)  254  Fed.  880,  an 
action  for  damages  was  brought 
against  the  railway  company,  sus- 
tained by  a  passenger  after  Decem- 


tionship  of  the  railways  as  common     ber  31, 1917.    The  suit  was  institut- 


carriers,  were  to  remain  in  effect 
except  when  they  were  inconsistent 
with  the  terms  of  that  act  of  Con- 
gress or  of  any  other  act  applicable 
to  Federal  control  or  with  any  order 
of  the  President.  Orders  of  the 
President  relating  to  the  carriers' 
duties  and  liabilities,  other  than  as 
common  carriers,  were  not  author- 
ized by  this  portion  of  §  10.  The 
authorization  of  the  bringing  of  an 
action  at  law,  as  then  provided  by 
law,  against  the  railway  company 
upon  a  cause  of  action,  not  arising 
against  it  as  a  common  carrier,  was 

4  A.L.R.— -104. 


ed  on  October  26,  1918.  The  rail- 
road company  presented  a  motion 
to  substitute  the  Director  General 
as  the  defendant  pursuant  to  Gen- 
eral Order  No.  50.  The  plaintiff 
claimed  that  under  the  terms  of  § 
10  of  the  Act  of  March  21,  1918, 
which  provides  "actions  at  law  or 
suits  in  equity  may  be  brought 
against  such  carriers  and  judgment 
rendered  as  now  provided  by  law," 
he  was  entitled  to  maintain  such  ac- 
tion, and  that  Order  No.  50  violated 
this  provision.  With  this  decision, 
the    majority    opinion    necessarily 
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must    and    does    disagree.    Judge 
Muijger,  in  part,  stated: 

"From  and  after  the  taking  pos- 
session of  the  railroads  by  the  Pres- 
ident, the  corporations  or  persons 
who  had  previously  controlled  them 
ceased  their  functions  and  obliga- 
tions as  carriers.  While  goods  and 
passengers  continued  to  be  carried, 
the  carriage  was  conducted  by  the 
Director  General.  The  acts  of  the* 
former  officers  and  employees,  who 
retained  their  positions  and  con- 
ducted the  details  of  operation,  were 
the  acts  of  the  Director  General. 
The  part  of  §  10  of  the  Act  of 
March  21,  1918,  on  which  the  plain- 
tiff relies,  did  not  provide  that  ac- 
tions at  law  might  be  brought  by 
and  against  the  railway  corpora- 
tions, but  did  provide  that  they 
might  be  brought  against  'such  car- 
riers,* and  this  referred  to  the  'car- 
riers while  under  Federal  control/ 
mentioned  in  the  first  part  of  the  sec- 
tion. It  would  have  been  an  anomaly 
to  have  given  the  actual  con,- 
trol  of  the  railroads  to  the  Director 
General,  and  to  have  provided  that 
suits  arising  out  of  his  acts  should 
be  brought  against  the  corporations 
who  had  been  devested  of  authority 
over  those  acts.  Moreover,  the  lan- 
guage which  immediately  follows 
that  portion  of  the  statute  relied  on 
by  plaintiff  demonstrates  that  the 
'carrier'  who  is  subject  to  suit  is  the 
agent  of  the  President  who  is  oper- 
ating the  railroads.  The  language 
is:  'And  in  any  action  at  law  or 
suit  in  equity  against  the  carrier  no 
defense  shall  be  made  thereto  upon 
the  ground  that  the  carrier  is  an 
instrumentality  or  agency  of  the 
Federal  government.' 

"The  corporations  or  persons  who 
had  lost  control  and  possession  of 
the  railroads  would  have  no  occa- 
sion to  assert  the  defense  that  they 
were  instrumentalities  or  agents  of 
the  government  as  to  acts  which 
occurred  after  their  control  had 
terminated. 

"Under  these  acts  of  Congress 
and  the  proclamation  of  the  Presi- 
dent, the  Director  General  is  a  car- 
rier.   He  conducts  the  business  of 


receiving  and  transporting  goods 
and  passengers  for  hire.  A  receiv- 
er of  a  railway  company  is  a  carrier 
as  to  the  goods  and  passengers 
transported  (United  States  v.  Nix- 
on, 235  U.  S.  231,  234,  59  L.  ed.  207, 
208,  35  Sup.  Ct.  Rep.  49;  United 
States  V.  Ramsey,  42  L.R.A.(N.S.) 
1031,  116  C.  C.  A.  568,  197  Fed. 
144),  and  the  office  of  the  Director 
General  is  analogous  to  that  of  a  re- 
ceiver of  the  railway  companies. 

"By  the  acts  of  Congress,  the 
President  was  given  authority  to 
exercise  the  control  of  the  railroads 
by  such  agencies  as  he  should  deter- 
mine. He  may  appoint  one  or  many 
persons,  or  one  or  many  partner- 
ships or  corporations  to  carry  out 
his  will  and  to  perform  the  business 
of  carriage  of  goods  and  passengers 
over  the  several  railroads.  The 
purpose  of  Congress  in  giving  the 
right  to  bring  suits  against  the  car- 
riers was  to  give  the  right  of  suit 
by  or  against  any  of  such  agencies 
as  should  be  engaged  in  the  actual 
control  of  the  operations  of  the  rail- 
road after  the  President  assumed 
control.  The  order  of  the  Director 
General  therefore  does  not  conflict 
with  the  language  of  this  statute, 
but  is  pursuant  to  and  in  execution 
of  it,  and  was  authorized  by  the 
power  conferred  on  him." 

In  blocker  v.  New  York  &  W.  R. 
Co.  (D.  C.)  253  Fed.  676,  the  cause 
of  action  arose  on  August  9,  1916. 
The  action  was  commenced  against 
the  railway  company  in  the  Federal 
court  in  New  York  contrary  to  the 
provisions  of  General  Orders  No.  18 
and  No.  18a.  The  plaintiff's  ward 
was  injured  at  Scranton,  Pennsyl- 
vania. Motion  was  made  in  June, 
1918,  to  stay  the  trial  under  Gener- 
al Order  No.  26. 

The  court  assumed  that  the  Di- 
rector General  had  the  power  to 
make  these  general  orders  and  that 
they  had  the  force  and  effect  of  law, 
and  granted  the  motion.  In  Wain- 
wright  V.  Pennsylvania  R.  Co.  (D. 
C.)  253  Fed.  459,  the  plaintiff 
brought  an  action  under  the  Feder- 
al Employers'  Liability  Act  for  tte 
death  of  her  husband  on  December 
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26,  1917,  while  engaged  as  an  em- 
ployee of  the  railway  company, 
through  its  alleged  negligence.  The 
action  was  instituted  May  6,  1918, 
in  the  Federal  court  of  Missouri. 
The  deceased  resided  and  the  cause 
of  action  arose  in  Pittsburgh.  The 
defendant  entered  a  plea  of  abate- 
ment, setting  up  General  Orders 
Nos.  18a  and  26.  It  was  held  that 
Congress  had  authority  to  author- 
ize the  General  Orders  in  question 
to  apply  to  the  Federal  courts ;  that 
the  right  to  maintain  an  action  in 
any  particular  court  is  subject  to 
the  legislative  will;  that  it  is  only 
when  one  is  deprived  of  all  right  to 
maintain  an  action  for  redress  of 
his  wrongs  that  the  statute  would 
be  obnoxious  to  the  Fifth  Amend- 
ment of  the  Constitution.  The 
court  cites  for  illustration  the  Car- 
mack  Amendment,  authorizing  an 


carriers  and  judgments  rendered  as 
now  provided  by  law.' 

"In  the  opinion  of  the  court  all 
this  quotation  means  is  that  any 
person  having  a  cause  of  action 
shall  not,  by  reason  of  this  act  or 
any  regulation  made  thereunder,  be 
deprived  of  the  right  to  maintain  it 
in  a  proper  court  if,  under  the  state, 
Federal,  or  common  law,  he  is  en- 
titled to  a  legal  remedy.  It  does  not 
mean,  as  claimed,  that,  having  a 
cause  of  action  against  the  carrier, 
he  has  the  right  to  institute  it  in 
any  forum  in  which  he  could  have 
brought  it  before  the  passage  of  this 
act." 

In  Dooley  v.  Pennsylvania  R.  Co. 
(D.  C.)  250  Fed.  142,  decided  May 
10,  1918,  garnishment  process  was 
served  on  certain  railway  com- 
panies on  January  29,  1918.  The 
disclosure    showed    that   the    gar- 


action  against  the  receiving  carrier  *  ?^shees  had  certain  traffic  balance 
regardless  of  the  fact  that  the  loss 
or  damage  sued  for  was  coyered  by 
the  damage  of  a  connecting  com- 
mon carrier.  Also  the  Act  Feb.  24, 
1905,  chap.  778,  33  Stat,  at  L.  811, 
Comp.  Stat.  §  6923,  8  Fed.  Si;at. 
Anno.  2d  ed.  p.  375,  vesting  exclu- 
sive jurisdiction  of  actions  on  bonds 
of  contractors  for  the  construction 
of  public  works  in  the  courts  of  the 
district  in  which  said  contract  was 
to  be  performed  and  executed.  It 
was  further  held  that  the  act  of 
Congress  was  not  void  because  vest- 
ing administrative  officers  with 
legislative  discretion  or  power,  cit- 
ing Selective  Draft  Law  Cases 
(Arver  v.  United  States)  245  U.  S. 
366,  62  L.  ed.  349,  L.R.A.1918C, 
361,  38  Sup.  Ct.  Rep.  159,  Ann.  Cas. 
1918B,  856. 

The  court  construes  §  10  of  the 
Act  of  March  21,  1918,  with  refer- 
ence to  the  General  Orders  in  ques- 
tion, and  aato  whether  Congress 
granted  power  so  to  make,  as  fol- 
lows : 

"Counsel  for  plaintiff  contend 
that  it  does  not,  relying  upon  that 
part  of  §  10  of  the  act,  which  reads : 
'Actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such 


in  their  hands  belonging  to  the  de- 
fendant railway  company.  The  de- 
fendant company  and  the  gar- 
nishees had  been  taken  under 
Federal  control  prior  to  the  gar- 
nishment. Motion  to  quash  was 
made  under  provision  of  the  proclar 
mation  of  the  President  dated  De- 
cember 26,  1917  (40  Stat,  at  L,  91, 
Comp.  Stat.  1918,  p.  275),  provid- 
ing as  follows:  "Except  with  the 
prior  written  assent  of  said  Direc- 
tor, no  attachment  by  mesne  proc- 
ess or  on  execution  shall  be  levied 
on  or  against  any  of  the  property 
used  by  any  of  said  transportation 
systems  in  the  conduct  of  their  busi- 
ness as  common  carriers;  but  suits 
may  be  brought  by  and  against  said 
carriers  and  judgments  rendered  as 
hitherto  until  and  except  so  far  as 
said  director  may,  by  general  or 
special  orders,  otherwise  determine. 
It  was  held  that  the  President, 
under  the  Act  of  August  29,  1916, 
authorizing  Federal  control,  was 
fully  authorized  and  warranted  to 
prohibit  levies  by  attachment  or 
execution  upon  properties  used  by 
transportation  systems  in  the  con- 
duct of  their  business  of  common 
carriers  while  under  Federal  con- 
trol.   The    court    said    concerning 
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the  rule  of  construction :  "It  is 
elementary  that  what  is  implied  in 
a  statute  is  as  much  a  part  of  it  as 
what  is  expressed.  Wilson  County 
V.  Third  Nat.  Bank,  103  U.  S.  770- 
778, 26  L.  ed.  488-491 ;  Little  Rock 
V.  United  States,  43  C.  C.  A.  261, 
103  Fed.  420.  It  is  also  elementary 
that,  when  a  power  is  conferred  by 
statute,  everything  necessary  to 
carry  out  the  power  and  make  it  ef- 
fectual and  complete  will  be  im- 
plied. 26  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  614,  and  cases  cited.'  This  is 
the  same  principle  that  is  well  es-. 
tablished  in  the  law  of  agency. 
Mechem,  Agency,  2d  ed.  789." 

In  Schumacher  v.  Pennsylvania 
R.  Co.  106  Misc.  564,  175  N.  Y. 
Supp.  84,  the  plaintiff  brought  the 
action  for  the  death  of  her  husband, 
killed  while  working  as  a  yard- 
master  near  Buffalo  in  the  month  of 
May,  1918.  The  railway  company 
alleged  in  its  answer  that  its  trans- 
portation system  had  been  taken 
over  by  the  Federal  government, 
and  that  it  was  not  legally  respons- 
ible for  the  accident.  The  trial 
court  overruled  the  objection,  and 
a  verdict  resulted  for  the  plaintiff. 
Upon  motion  for  a  new  trial  it  was 
held  that  §  10  of  the  Act  of  March 
21,  1918,  authorizing  actions  and 
judgments  against  carriers  for 
damages  sustained  by  employees 
while  the  railroad  is  being  operated 
by  Federal  authorities,  was  uncon- 
stitutional because  it  subjected  to 
liability  and  seizure  the  property  of 
the  railway  pompany  for  injuries 
to  its  former  employee,  while  its 
property  is  under  Federal  control. 
It  is  also  held  that  the  act  was  al- 
so unconstitutional  because  taking 
private  property  for  public  use 
without  just  compensation,  and  be- 
cause it  deprived  the  railroad  of  the 
equal  protection  of  the  law  in  sub- 
jecting its  property  to  liability  and 
seizure  for  injuries  to  a  former  em- 
ployee while  its  property  was  under 
Federal  control.  The  court,  in  con- 
struing §  10  of  the  Act  of  March  21, 
1918,  stated  as  follows: 

"Section  10  expressly  authorizes 
'judgments   rendered   as  now  pro- 


vided by  law.'  If  this  language 
means  anything,  it  means  a  judg- 
ment having  all  the  essential  fea- 
tures of  ordinary  judgments  ob- 
tained in  the  usual  way,  and  nega- 
tives the  claim  that  such  a  judgment 
is  merely  a  method  of  ascertaining 
the  liability  of  the  government.  A 
judgment  of  a  court  of  competent 
jurisdiction  is  something  more  than 
a  mere  declaration  of  liability.  It 
necessarily  carries  with  it  the  right 
of  satisfaction,  the  right  to  resort 
to  the  usual  and  ordinaiy  proceed- 
ings provided  for  its  collection.  It 
directs  and  decrees  that  the  success- 
ful party  'recover'  of  the  defeated 
party  a  sum  stated  and  have  execu- 
tion therefor.  Judgments  not  only 
establish  a  liability,  but  give  the 
right  to  collect. 

"The  Federal  government,  in  the 
.control  and  operation  of  the  rail- 
road properties  taken  over,  is  in  no 
sense  the  agent  or  representative  of 
the  railroad  companies  to  whom 
the  system  belongs.  By  the  twelfth 
section  of  the  act  the  moneys  and 
other  property  derived  from  the 
operation  of  the  carriers  during 
Federal  control  are  'declared  to  be 
the  property  of  the  United  States.' 
If  a  profit  is  realized  from  such  op- 
eration, the  profit  belongs  to  the 
United  States.  By  §  8  the  President 
is  given  the  power  to  exercise  the 
powers  granted  him  with  relation  to 
Federal  control  'through  such  agen- 
cies as  he  may  determine,  and  may 
fix  the  reasonable  compensation  for 
the  performance  of  services  in  con- 
nection therewith.'  In  other  words, 
the  Federal  government,  in  the  op- 
eration of  the  systems  taken  over, 
acts  as  the  principal,  and  not  as  the 
agent  of  the  owners  of  the  transpor- 
tation systems,  becoming  a  lessee  of 
the  railroad  on  terms  agreed  upon 
between  it  and  the  companies. 
Where  no  agreements  as  to  rentals 
are  reached,  and  where  no  such 
formal  leases  are  entered  into,  the 
government  is  to  pay  such  a  rental 
as  may  be  therea'fter  determined 
reasonable  and  just  by  and  in  the 
methods  prescribed.  In  8lK)rt;  the 
relation   between    the   government 
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and  the  carrier  is  nothing  more  or 
less  than  that  of  lessor  and  lessee; 
the  lessee  operating  the  road  for  it- 
self and  on  its  own  account.  The 
employees  engaged  in  operating  the 
various  systems  are,  for  the  time 
being  at  least,  the  government's 
servants  and  agents,  subject  to  its 
directions,  paid  by  the  govern- 
ment, and  subject  to  dismissal 
by  it.  This  relation  of  the  gov- 
ernment and  the  carrier,  between 
themselves  and  to  their  employees 
and  to  the  general  public,  has  been 
fidly  and  repeatedly  recognized  by 
a  series  of  orders  issued  by  the  Di- 
rector General  of  Railroads  under* 
Federal  control.  We  need  but  in- 
stance what  is  known  as  General 
Order  No.  8,  by  which  the  Director 
General  directs  that  all  acts  of 
Congress  to  promote  the  safety  of 
employees  and  travelers  must  be 
complied  with,  and  then  proceeds 
in  this  language:  'Now  that  the 
railroadfl  are  in  the  possession  and 
control  of  the  government,  it  would 
be  futile  to  impose  fines  for  viola- 
tions of  said  laws  and  orders  upon 
the  government;  therefore  it  will 
become  the  duty  of  the  Director 
General,  in  the  enforcement  of  said 
laws  and  orders,  to  impose  punish- 
ments for  wilful  and.  inexcusable 
violations  thereof  upon  the  person 
or  persons  responsible  therefor, 
such  punishment  to  be  determined 
by  the  facts  in  each  case.'    .    .    . 

"The  questions  here  presented 
are  not  whether  the  plaintiff  has  an 
adequate  remedy  for  the  death  of 
her  husband,  but  whether  her  judg- 
ment should  be  one  against  the 
Pennsylvania  Railroad  Company  or 
against  the  Director  General  of 
Railroads.  Her  action  was  begun 
before  Order  No.  50  was  promul- 
gated. Still  she  might  have  asked 
for  the  substitution  of  the  Director 
'  General  as  provided  in  the  order. 
We  are  not  prepared  to  say  that, 
even  at  this  date,  after  the  trial  and 
a  verdict,  she  might  not  amend  by 
substitution  of  the  Director  Gener- 
al. Certainly,  if  that  official  should 
consent  to  such  an  order,  the  plain- 


tiff ought  not  to  raise  serious  ob- 
jection." 

With  this  case,  again  necessarily, 
the  miajority  opinion  herein  must 
disagree. 

In  the  case  of  Vaughn  v.  State, 
—  Ala.  App.  — ,  81  So.  417,  decid- 
ed March  18,  1919,  an  appeal  was 
taken  from  a  verdict  rendered  by 
the  jury,  upon  an  indictment  charg- 
ing the  defendant  with  concealing 
or  receiving  certain  tobacco,  the 
property  of  the  railway  company. 
Upon  appeal  it  was  contended  in  the 
bill  of  exceptions  that  there  was  a 
fatal  variance  between  the  aver- 
ment and  the  proof,  because  the 
railway  system  at  the  time  was  un- 
der Federal  control.  The  court  held 
that  the  identity  of  the  carrier  was 
not  destroyed,  nor  was  it  rendered 
wholly  impotent  in  respect  to  its 
functions  in  the  conduct  of  busi- 
ness; that  it  was  sufficient  to  lay 
the  ownership  of  the  goods  in  ques- 
tion in  the  railway  corporation  in  an 
indictment  for  the  larceny  thereof. 
The  court  discusses  General  Order 
No.  50,  and  questions  whether  the 
making  of  the  same  is  within  the 
scope  of  the  Director  General's  au- 
thority. The  court  said  that,  as- 
suming that  such  order  was  within 
his  authority,  it  was  sustainable  on 
no  other  theory  than  that  the  trans- 
portation companies  themselves  are 
under  Federal  control.  Also  the 
court  stated  that  the  apparent 
theory  of  General  Order  No.  50  is 
that,  while  the  carriers  are  operat- 
ing under  Federal  control,  they  are 
mere  agents  of  the  government,  and 
if  liabilities  for  their  torts  and  tiie 
torts  of  the  employees  exist  it  is 
against  the  government,  and  not  the 
carrier.    The  court  further  said: 

"There  is  no  proof  in  this  case 
that  the  Railroad  Administration,  in 
the  exercise  of  Federal  control,  has 
excluded  the  transportation  compa- 
nies from  the  exercise  of  their  func- 
tions in  the  operation  of  their  re- 
spective systems,  and  we  cannot 
assume  that  it  has  done  so  contrary 
to  the  manifest  purpose  and  spirit 
of  the  authority  conferred  by  the 
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act  of  Congress  and- the  proclama- 
tions of  the  President. 

"The  foregoing  considerations  lead 
us  to  hold  that  the  Louisville  & 
Nashville  Railroad  Company  is  un- 
der Federal  control  and  is  exercising 
its  functions  and  operating  system 
as  an  agency  of  the  government  and 
as  such  was  bailee  of  the  property 
alleged  to  have  been  stolen,  and  the 
ownership  thereof  was  properly  laid. 
This  disposes  of  all  questions  pre- 
sented by  the  record,  and,  finding 
no  error  therein,  the  judgment  will 
be  affirmed." 

The  court  further  states:  **If 
such  companies  are  in  no  way  con- 
nected with  the  operation  of  their 
respective  transportation  systems, 
we  submit  that  it  would  not  be  with- 
in the  power  of  Congress  to  subject 
them  to  liability  and  suits  thereon 
for  the  torts,  miscarriages,  and  de- 
faults of  the  employees  of  the  Fed- 
eral government.  Such  an  act 
would  be  an  arbitrary  exercise  of 
legislative  power,  contrary  to  the 
established  principles  of  private 
rights  and  distributive  justice,  and 
tantamount  to  a  denial  of  due  proc- 
ess of  law." 

This  case  is  cited  and  relied  upon 
by  the  majority  opinion. 

In  Commercial  Club  v.  Chicago,  M. 
&  St.  P.  R.  Co.  —  S.  D.  — ,  P.U.R. 
1919C,  52,  170  N.  W.  149,  decided 
December  31,  1918,  the  question  in- 
volved was  the  right  of  the  Board 
of  Railroad  Commissioners  to  com- 
pel the  railway  company  to  con- 
struct and  maintain  a  connecting 
track.  Upon  appeal  the  court  direct- 
ed the  commissioners  to  withhold 
action  during  such  time  as  the  gov- 
ernment retained  control  of  the  rail- 
roads, unlesa  the  consent  of  the  gov- 
ernment be  secured.  The  court 
said :  "As  a  war  emergency  act,  the 
United  States  government  has  as- 
sumed control  and  management  of 
most  of  the  railroads  of  the  country, 
including  those  involved  in  this  case, 
as  well  as  the  material  and  labor 
necessary  for  the  construction  and 
extension  thereof.  So  long  as  this 
condition  exists,  the  order  of  the 
Board   of  Railroad   Commissioners 


cannot  be  enforced  without  the  con- 
sent of  the  government,  and,  so  long 
as  this  condition  exists,  any  attempt 
by  this  court  to  enforce  such  order 
would  be  futile." 

We  now  come  to  a  consideration 
of  the  main  proposition,  upon  whidi 
the  majority  opinion  rests,  that  a 
cause  of  action  had  vested  in  the 
plaintiff,  prior  to  the  issuance  of 
this  order  involved  herein.  Pray, 
what  cause  of  action  did  the  plain- 
tiff possess  against  the  railway  cor- 
poration in  the  month  of  Janu- 
uary,  1918?  The  accident  occurred 
through  alleged  negligence  of  opera- 
tives employed  by  the  F«leral  gov- 
ernment, and  on  account  of  alleged 
negligence  occurring  during  Federal 
control.  At  that  time  the  railway 
corporation  had  then  no  control  or 
domination  over  the  management  or 
the  operation  of  its  transportation 
line.  It  then  had  no  control  over  its 
employees.  The  mere  fact  that  Con- 
gress or  the  President,  prior  there- 
to, had  permitted  an  action  to  be 
brought  against  such  railway  cor- 
poration, does  not  mean  that  Con- 
gress legislated  that  the  corporation 
should  be  liable  for  acts  over  which 
it  had  no  control.  If  so,  there  is  no 
reason  why  the  cause  of  action 
should  not  now  proceeed  to  trial 
against  the  defendant  railway  com- 
pany; why  judgment  may  not  be 
rendered  and  execution  enforced  oat 
of  the  private  property  of  such  rail- 
way company  not  used  for  transpor- 
tation purposes. 

It  is  apparent  that  such  reasoning 
is  not  sound.  The  unsoundness 
thereof  is  practically  admitted  by 
the  majority  opinion  when  it  fur- 
ther asserts  that  possibly  the  de- 
fendant railway  company  may  not 
be  liable  for  such  acts,  but  that  the 
right  to  sue  such  defendant  com- 
pany thereby  should  not  be  denied. 
Ordinarily,  if  a  cause  of  action  is 
vested  the  same  is  termed  a  prop- 
erty right,  and  the  plaintiff  is  en- 
titled to  pursue  it  and  to  recover 
and  enforce  a  judgment  against  the 
party  against  whom  such  cause  of 
action  is  vested.  Clearly,  in  iiie  ma- 
jority opinion,  the  so-termed  vesting 
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of  the  cause  of  action  has  not  been 
considered. 

If  the  majority  opinion  means  by 
the  term  "cause  of  action"  a  claim 
which  may  be  enforced,  subject- 
matter  for  which  an  action  may  be 
brought,  the  subject-matter  of  the 
controversy,  the  ground  or  reason 
for  the  action,  or  the  ground  upon 
which  an  action  may  be  maintained, 
as  sometimes  defined  in  the  ab- 
stract, or  as  the  facts  which  give 
rise  to  an  action,  or  the  existence  of 
those  facts  which  give  a  party  the 
right  to  judicial  interference  in  his 
behalf,  as  often  defined  in  reference 
to  pleadings  (1  C.  J.  936),  Congress 
or  the  Director  General  have  not  at- 
tempted to  deny  plaintiff  his  cause 
of  action.  The  question  whether 
Congress  could  so  deny  the  plaintiff 
his  cause  of  action,  being  in  effect 
against  the  sovereign  power,  and  its 
consent  therefore  being  necessary, 
is  not  before  us,  because  Congress 
and  the  Director  General  have  spe- 
cifically permitted  such  cause  of  ac- 
tion to  be  maintained. 

If  the  majority  opinion  means  by 
the  term  "cause  of  action"  the  right 
to  maintain  the  same  against  the 
railway  company,  whether  it  be 
liable  or  not,  whether  there  is  any 
liability  under  the  terms  of  the  Fed- 
eral Liability  Act  or  not,  simply  be- 
cause the  plaintiff  has  the  right  to 
sue  whom  he  pleases,  then  the  an- 
swer is  that  such  alleged  cause  of 
action  never  did  vest  in  the  plain- 
tiff. For  under  any  fundamental 
consideration  there  first  had  to  be  a 
right  in  the  plaintiff  and  a  breach 
of  duty  or  a  wrong  in  relation  there- 
to by  the  defendant.  1  C.  J.  938. 
No  breach  of  duty  is  predicated  in 
the  majority  opinion  on  the  part  of 
the  defendant  railway  company. 
On  the  contrary,  the  opinion  enter- 
tains doubt  whether  there  is  any  lia- 
bility. It  asserts  that  Congress  has 
legislated  a  cause  of  action ;  that  the 
state  court  will  not  deny  the  plain- 
tiff the  right  to  maintain  it  against 
such  company.  Thus  do  we  proceed 
around  the  circle.  The  only  cause 
of  action  possessed  in  any  event  by 
the  plaintiff  in  the  month  of  Jan- 


uary, 1918,  upon  the  face  of  the 
complaint,  was  a  c^use  of  action 
against  a  common  carrier  engaged 
in  interstate  commerce  under  the 
Federal  Employers'  Liability  Act. 
Under  the  terms  of  this  act  which 
could  be  maintained  only  pursuant 
to  congressional  authority,  a  cause 
of  action  exists  only  when  the  de- 
fendant is  a  common  carrier  by  rail- 
road, then  engaged  in  interstate 
commerce,  and  while  the  employee 
is  so  engaged.  Note  in  47  L.R.A. 
(N.S.)  74 ;  Taylor  v.  Southern  R.  Co. 
(C.  C.)  178  Fed.  380.  Under  its  au- 
thority to  regulate  interstate  com- 
merce. Congress  legislated  concern- 
ing the  liability  of  such  common 
carriers,  and  upon  the  passage  of 
such  act  it  superseded  all  state  legis- 
lation or  authority  of  the  state  con- 
cerning such  subject-matter.  Note 
in  47  L.R.A.(N.S.)  47;  Second  Em- 
ployers' Liability  Cases  (Mondou  v. 
New  York,  N.  H.  &  H.  R.  Co.)  223 
U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  875. 

In  the  Second  Employers'  Liabil- 
ity Cases,  supra,  it  was  contended 
that  this  act  was  not  in  accord  with 
the  policy  of  the  state  respecting 
the  liability  of  employers  to  em- 
ployees for  injuries  received  by  the 
latter  while  in  the  service  of  the 
former ;  in  other  words  that  the  act 
interfered  with  the  local  laws  of  the 
state  as  well  as  the  local  jurisdic- 
tion of  the  courts.  In  that  case  the 
court  said:  "The  suggestion  that 
the  act  of  Congress  is  not  in  har- 
mony with  the  policy  of  the  state, 
and  therefore  that  the  courts  of  the 
state  are  free  to  decline  jurisdiction, 
is  quite  inadmissible,  because  it  pre- 
supposes what  in  legal  contempla- 
tion does  not  exist.  When  Con- 
gress, in  the  exertion  of  the  power 
confided  to  it  by  the  Constitution, 
adopted  that  act,  it  spoke  for  all  the 
people  and  all  the  states,  and  there- 
by established  a  policy  for  all.  That 
policy  is  as  much  the  policy  of  Con- 
necticut as  if  the  act  had  emanated 
from  its  own  legislature,  and  should 
be  respected  accordingly  in  the 
courts  of  the  state." 
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Then  again,  under  the  very  terms 
of  the  Employers*  LiabUity  Act,  the 
state  court  is  given  a  concurrent 
jurisdiction  with  that  of  the  Fed- 
eral courts  upon  the  cause  of  action 
created  thereunder.  Fed.  Stat. 
Anno.  Supp.  1916,  p.  761;  Second 
Employers'  Liability  Cases,  supra; 
note  in  47  L.R.A.(N.S.)  72.  Al- 
though  matters  related  to  procedure 
and  practice  are  generally  governed 
by  state  laws,  yet  the  state  courts 
may  not  so  proceed  as  to  work  a 
change  in  the  terms  of  the  Federal 
statutes  or  in  the  enactments  of  Con- 
gress with  relation  thereto.  Fed. 
Stat.  Anno.  Supp.  1916,  p.  768.  Ac- 
cordingly the  plaintiff's  cause  of  ac- 
tion exists  only  pursuant  to  con- 
gressional authority.  The  Federal 
government  upon  assuming  Federal 
,  control  did  not  become  an  agent  or 
representative  of  the  railway  com- 
pany. Schumacher  v.  Pennsylvania 
R.  Co.  106  Misc..  564, 175  N.  Y.  Supp. 
84.  The  majority  opinion  of  this 
court  concedes  that  the  Director 
General  does  not  act  as  the  agent  of 
the  railway  company.  Therefore,  the 
conclusion  inevitably  follows  that 
the  acts  of  the  government  in  the 
Federal  control  exercised,  in  fact, 
are  government  acts,  are  the  acts 
of  Federal  instrumentalities,  are 
government  acts  as  common  car- 
riers, in  place  of  the  corporations 
formerly  acting  and  operating  as 
common  carriers.  Consequently,  on 
the  face  of  the  complaint,  no  cause 
of  action  exists  as  against  the  de- 
fendant railway  company  as  such. 
The  common  carrier  engaged  in  in- 
terstate commerce  in  the  month  of 
January,  1918,  was  a  Federal  instru- 
mentality, the  government  control 
then  operative,  a  control  that 
reached  not  only  to  the  employment 
and  pay  of  the  employees,  but 
reached  also  into  every  action  of  the 
transportation  system  in  its  opera- 
tions. 

It  therefore  ought  to  appear  that 
the  duties  and  obligations  of  com- 
mon carriers  were  assumed  by  the 
Federal  government  in  law  as  they 
were  and  have  been  assumed  in  fact. 
No  other  logical  conclusion  can  be 


drawn  from  the  acts  of  Congress 
and  the  acts  of  the  President  and 
the  Director  General  thereunder  un- 
less it  must  be  assumed  that  the 
former  carrier  corporations  are  to 
be  held  responsible  for  acts  and  ob- 
ligations not  of  their  making  and 
over  which  they  had  no  controL 

It  therefore  follows  that  in  the 
month  of  January,  1918,  the  plain- 
tiff possessed  no  cause  of  action,  on 
the  face  of  his  complaint,  against 
the  defendant  railway  company,  ex- 
cepting such  right  as  Congress  and 
the  President  had  theretofore  pre- 
scribed for  bringing  an  action  to  de- 
termine the  liability  of  the  F€Kieral 
control.  In  other  words,  the  only 
reason  why  the  defendant  railway 
company  could  be  sued  nominally  as 
a  defendant,  prior  to  General  Order 
No.  50  was  through  the  express  con- 
sent of  Congress,  providing  for  such 
a  method  of  bringing  a  cause  of  ac- 
tion that  arose  during  the  period 
and  on  account  of  Federal  control  to 
trial  and  determination.  If  the  al- 
leged cause  of  action  had  existed  in 
ordinary  times  against  such  com- 
pany, prior  to  Federal  control,  there 
would  have  been  no  question  of  the 
right  of  the  court  to  substitute  the 
receiver  of  such  corporation  as  a 
party  defendant  in  place  of  such 
company,  or,  if  another  corporation 
had  succeeded  to  all  of  its  rights 
and  liabilities,  to  substitute  such 
corporation  as  the  party  defendant 

The  power  of  Congress  to  provide 
for  a  change  of  the  party  defendant 
ought  to  appear  clear.  Its  author- 
ity to  confer  this  power  upon  the 
President  likewise  ought  to  appear 
clear.  That  it  did  grant  this  power 
to  the  President  can  be  drawn  from 
the  express  and  implied  provisions 
of  the  Act  of  March  21,  1918.  In 
the  act  it  granted  to  him  all  neces- 
sary powers  to  make  effective  a 
Federal  control  and  operation  of 
railroads.  Section  9  (Comp.  Stat 
1918,  §  31151  i)  of  the  act,  in  part, 
states :  "The  President,  in  addition 
to  the  powers  conferred  by  this  act 
shall  have  and  is  hereby  given  such 
other  and  further  powers  necessary 
or  appropriate  to  give  effect  to  the 
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powers  herein  and  heretofore  con- 
ferred." 

It  gave  him  power  to  appoint  a 
Director  General.  Section  8  (§ 
SllSfh) .  This  was  not  an  improper 
delegation  of  power.  Rhodes  v.  Ta- 
tum,  —  Tex.  Civ.  App.  — ,  206  S.  W. 
114;  Cocker  v.  New  York,  0.  &  W. 
E.  Co.  (D.  C.)  253  Fed.  676;  Wain- 
wright  V.  Pennsylvania  R.  Co.  (D. 
C.)  253  Fed.  459;  Selective  Draft 
Law  Cases  (Arver  v.  United  States) 
245  U.  S.  366,  62  L.  ed.  349,  L.R.A. 
1918C,  361,  38  Sup.  Ct.  Rep.  159, 
Ann.  Cas.  1918B,  856;  Franke  v. 
Murray,  L.R.A.1918E,  1015,  160  C. 
C.  A.  623,  248  Fed.  865,  Ann.  Cas. 
1918D,  98. 

To  these  express  powers  should 
be  applied,  under  elemental  rules  of 
construction,  the  implied  powers. 
Dooley  v.  Pennsylvania  R.  Co.  (D. 
C.)  250  Fed.  142;  Wilson  v.  Third 
Nat.  Bank,  103  U.  S.  770,  26  L.  ed. 
488.  The  orders,  therefore,  of  the 
Director  General,  when  made,  had 
the  force  and  effect  of  law,  the  same 
as  if  made  by  Congress. 

Viewing,  therefore,  the  Federal 
control  and  operation  of  the  trans- 
portation systems  as  a  Federal  in- 
strumentality, it  is  apparent  that 
Congress  had  the  power  to  provide 
how  and  in  what  manner  actions 
might  be  maintained  concerning  al- 
leged breaches  of  contract  or  of  legal 
duties  arising  or  occurring  during 
and  on  account  of  the  Federal  ad- 
ministration and  operation  of  such 
transportation  systems.  No  at- 
tempt has  been  made,  either  by  Con- 
gress or  the  Director  General  to 
change  the  cause  of  action.  The 
Federal  authority  has  simply  pro- 
vided against  what  representative 
of  the  Federal  government  the  cause 
of  action  shall  proceed.  The  major- 
ity opinion,  in  part,  concedes  that 
General  Orders  18  and  26  might 
be  sustained  because  procedural. 
Clearly,  if  these  orders  are  valid,  so 
likewise  is  General  Order  No.  50.  If 
the  action  were  one  against  a  state 
official  as  such,  concerning  his  official 
duties,  there  would  be  no  difficulty 
in  appreciating  the  right  of  the 
court  to  substitute  his  successor  as 
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the  party  defendant,  upon  his  death, 
resignation,  or  lapse  of  office. 

Furthermore,  it  is  to  be  recog- 
nized that,  regardless  of  whether 
Congress  or  the  President  possessed 
the  authority  to  take  over  the  Fed- 
eral control  of  the  common  carriers, 
and  operate  and  manage  the  same, 
the  fact  is  that  they  did,  and  that 
they  have  operated  and  managed 
the  same  without  any  participation, 
control,  or  supervision  by  the  corpo- 
rations in  the  performance  of  the 
common  carrier  duties  theretofore 
performed  by  them.  In  consequence 
there  is  no  cause  of  action  alleged 
under  the  Federal  Employers'  Lia- 
bility Act  as  against  the  defendant 
railway  company. 

But  the  majority  opinion  further 
contends  that  the  trial  court  substi- 
tuted the  Director  General  as  a 
party  defendant  without  the  con- 
sent of  the  plaintiff,  and  that  the 
plaintiff  had  the  right  to  have  the 
court  determine,  as  a  judicial  ques- 
tion, the  liability  or  nonliability  of 
the  defendant  railway  company,  and 
that  the  liability  or  nonliability  of 
the  defendant  company  is  a  judicial 
question,  and  not  an  administrative 
question  to  be  determined  by  the 
Director  General.  True,  it  may  be 
that  it  is  for  the  court  to  determine 
who  is  liable  upon  the  alleged  cause 
of  action,  in  accordance  with  the  law 
applicable  thereto.  On  the  other 
hand,  it  is  not  the  function  of  the 
courts  to  judicially  legislate  a  de- 
fendant upon  an  alleged  cause  of  ac- 
tion. Congress  possessed  the  au- 
thority to  legislate  concerning  the 
acts  of  negligence  or  breaches  of 
duty  or  obligation  that  might  occur 
during  the  period  of  control.  It  did 
legislate.  The  majority  opinion 
draws  its  conclusions  from  this  leg- 
islation, and  the  powers  exercised 
under  it.  The  judicial  question 
arises  upon  the  interpretation  of  the 
nature  and  extent  of  this  legislation 
and  the  powers  so  exercised. 

Under  fundamental  rules  of  pro- 
cedure, the  trial  court  possesses  the 
power  to  make  the  substitution  as  it 
did  in  this  case,  and  to  dismiss  the 
railway  company  as  a  party  defend- 
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ant.  The  trial  court  might  have  in- 
terpleaded the  Director  -General 
upon  principles  of  intervention.  No 
objection,  as  heretofore  stated,  was 
made  by  the  plaintiff  to  the  action 
taken  by  the  trial  court.  No  claim 
was  made  by  the  plaintiff  that  the 
Director  General  ought  to  have  been 
interpleaded  and  the  railway  com- 
pany remain  a  party  defendant.  No 
attempt  was  made  on  the  part  of 
the  plaintiff,  by  amendment  of  the 
complaint,  by  affidavit  or  showing 
of  any  kind,  that  there  was  a  legal 
responsibility  claimed  against  the 
railway  company  in  the  face  of  the 
undisputed  motion  and  affidavit 
papers  submitted  by  the  defendant 
railway  company.  On  the  face  of 
the  record  therefore,  in  connection 
with  the  matters  of  which  this  court 
takes  judicial  notice,  there  existed 
before  the  court  no  cause  of  action 
alleged  against  the  railway  company. 
Under  elemental  rules,  "no  person 
is  liable  to  be  sued  for  any  injuries 
for  which  he  is  not  the  cause"  and 
"no  person  can  be  sued  who  has  not 
infringed  upon  the  right  in  respect 
of  which  the  action  is  brought." 
Dicey,  Parties  to  Actions,  rules  7, 
96 ;  30  Cyc:  102. 

No  objection  having  been  made 
by  the  plaintiff,  the  trial  court  there- 
fore did  not  err  in  substituting  the 
Director  General  as  the  party  de- 
fendant. 

Again,  the  determination  of  this 
court  turns  upon  the  opinion  of  Jus- 
tice Robinson,  who  concurs  only  in 
the  result  of  the  opinion  as  written 
by  Justice  Birdzell,  and  who,  in  the 
fashion  of  an  "ipse  dixit,"  deter- 
mines that  the  Director  General  was 
aot  made  a  dictator. 

Addendum. 

Bronson,  J.: 

Since  the  foregcdng  dissenting 
opinion  was  prepared,  the  majority 
opinion  of  this  court,  written  by 
Justice  Birdzell,  has  been  changed 
somewhat.  In  this  amended  major- 
ity opinion  the  case  of  Schumacher 
v.  Pennsylvania  R.  Co.  106  Misc. 
564, 175  N.  Y.  Supp.  84,  is  quoted  as 


direct  authority  for  the  conclusion 
reached  in  such  majority  opinion. 

In  the  prior  part  of  such  major- 
ity opinion  it  is  stated  and  held 
that  Congress  has  said  that  suits 
may  be  brought  against  the  carriers 
pursuant  to  §  10  of  the  Rail  Con- 
trol Act  (as  stated  in  the  syllabus). 
Then  the  opinion  quotes  said  New 
York  case,  holding  such  section  to 
be  unconstitutional,  and  the  state- 
ment of  that  court  that  plaintiff 
might  have  asked  for  the  substitu- 
tion of  the  Director  General,  the  ac- 
tion having  been  instituted  prior  to 
the  promulgation  of  General  Order 
No.  50. 

It  is  difficult  indeed  to  under- 
stand the  reasoning  by  which  the 
majority  opinion  assumes  that 
these  holdings  of  that  court  are  au- 
thority for  the  conclusion  adopted 
by  the  majority  in  this  case.  The 
New  York  case  directly  states  and 
holds  that  the  plaintiff  has  no  cause 
of  action  against  the  railway  com- 
pany upon  acts  or  liabilities  occur- 
ring during  and  on  account  of  Fed- 
eral control,  and  so  necessarily  it 
would  hold  in  this  case.  It  suggests 
to  the  plaintiff  that  he  might  have 
asked  for  substitution  of  the  Direc- 
tor General,  and  if  that  officer 
should  consent  the  plaintiff  ought 
not  to  raise  serious  question.  The 
court  in  that  case  suggests  the  very 
thing  that  was  done  in  this  case, 
with  the  consent  of  the  railway 
company  and  the  Director  General, 
by  the  order  of  the  court  and  with- 
out the  objection  of  the  plaintiff. 

The  majority  opinion,  therefore, 
is  simply  forced  into  the  position  of 
holding  to  a  technical  course  of  pro- 
cedure, namely,  that  a  party  cannot 
be  substituted  in  place  of  a  party 
defendant,  by  order  of  courts  unless 
the  plaintiff  so  requests  or  consents 
thereto  on  the  face  of  the  record, 
even  though  such  plaintiff  has  no  . 
cause  of  action  on  the  face  of  the 
complaint  against  the  defendant 
named,  even  though  the  Director 
General  is  the  proper  defendant, 
and  even  though,  further,  the  plain- 
tiff should  have  requested  and  asked 
for  a  substitution  of  such  Director 
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General.     Through  two   courts  al-  kote. 
ready    this    action    has    dragged. 

Now,  perchance,  the  action  will  pro-  As  is  shown  in  subdivision  II.  i,  3, 

ceed  to  demurrer  or  some  other  form  of  the  annotation  beginning  at  page 

of  special   motion,  and   again  pfo-  leso,  post,  on  the  general  subject  of 

ceed  to  this  court  for  another  coi^  Federal   control   of  public   utilities, 

struction,  whde  the  party  plamtiff  there  is  a  diversity  of  opinion  among 

tS    ^Wifv    nnS^*^^^^^^  *^^  ^o^rts  as  to  the  validity  and  effect 

appellant  that  a  substitution  ought  by  the  Director  General  of  Railroads, 

to  be  had,  the  validity  of  General  ^^^^^  *^®  ^^"^  ^°  *^®  reported  case 

Order  No.  50.    If  it  were  a  statu-  (McGregor  v.  Great  Northern  R.  Co. 

tory  rule  of  this  state,  such  opinion  ^^*®»  1^5)  holds  invalid  and  unwar- 

would  have  no  difficulty  in  sustain-  ranted  by  the  Rail   Control   Act  of 

ing  the  substitution.    Clearly  it  has  March  21,  1918,  so  far  as  it  purports 

this  force  and  effect  in  this  action  to  be  applicable  to  causes  of  action  al- 

brought  under  the  Federal  Employ-  ready  vested.    Various  subsidiary  and 

ers'  Liability  Act.    In  our  opinion,  argumentative    points    made    in    the 

clearly,    the   order   should    be   af-  opinion  in  the  reported  case  are  also 

iirmea.  discussed  in  the  annotation  referred 

Grace,  J.,  concurs.  to. 


ALBERT  LAVALLE,  Appt., 

V. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  Respt. 

Minnesota  Supreme  Courts  June  13,  1919. 

(—  Minn.  — ,  172  N.  W.  918.) 

Railroad  —  action  against  Director  General  —  validity. 

The  Act  of  Congress  of  March  21,  1918,  providing  for  the  operation  of 
transportation  systems  while  under  Federal  control,  provides  that  actions 
at  law  may  be  brought  against  carriers,  and  judgment  rendered,  ''as  now 
provided  by  law."  Order  No.  50,  issued  by  the  Director  General  of  Rail- 
roads October  28,  1918,  required  that  actions  for  death  or  injury  to  per- 
son growing  out  of  the  possession,  control,  or  operation  of  any  railroad 
by  the  Director  General  shall  be  brought  against  the  Director  General, 
and  not  otherwise.  In  so  far  as  such  order  prohibits  the  maintenance  of 
such  an  action  against  the  railroad  company,  it  is  in  conflict  with  Act  of 
Congress  March  21,  1918,  §  10,  and  is  void. 

iSee  note  on  this  question  beginning  on  page  1680.] 

Headnote  by  Hallam,  J. 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Washington 
County  (Searles,  J.)  granting  a  motion  for  dismissal  of  the  action  as  to 
the  defendant  company,  and  for  the  substitution  of  the  Director  General 
as  defendant,  in  an  action  brought  to  recover  damages  for  personal  in- 
juries, alleged  to  have  been  caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  John  J.  Eeefe  and  T.  D. 
Sheehan,  for  appellant: 

Congress  has  not  the  power  to  con- 
fer authority  to  issue  General  Order 
No.  50,  and  that  part  of  the  Act  of 
March  21,  1918,  is  in  conflict  with  ar- 
ticle I.  §  1,  of  the  Federal  Constitution. 

State  ex  rel.  Hahn  v.  Young,  29 
Minn.  474,  9  N.  W.  737;  Re  Wilson,  32 
Minn.  145,  19  N.  W.  723;  State  ex  rel. 
Railroad  &  Warehouse  Commission  v. 
Chicago,  M.  &  St.  P.  R.  Co.  38  Minn. 
281,  37  N.  W.  782;  Anderson  v.  Man- 
chester Fire  Assur.  Co.  59  Minn.  182, 
28  L.R.A.  609,  50  Am.  St.  Rep.  400,  60 
N.  W.  1095,  63  N.  W.  241;  State  v. 
Great  Northern  R.  Co.  100  Minn.  445, 
10  L.R.A.(N.S.)  250,  111  N.  W.  289; 
Williams  v.  Evans,  139  Minn.  32, 
L.R.A.1918F',  542,  166  N.  W.  504; 
United  States  v.  United  Verde  Copper 
Co.  196  U.  S.  207,  49  L.  ed.  449,  25 
Sup.  Ct.  Rep.  222;  United  States  v. 
George,  228  U.  S.  14,  57  L.  ed.  712,  33 
Sup.  Ct.  Rep.  412 ;  The  Aurora  v.  Unit- 
ed States,  7  Cranch,  383,  3  L.  ed.  378; 
Marshall  Field  &  Co.  v.  Clark,  143  U. 
S.  680,  36  L.  ed.  306,  12  Sup.  Ct.  Rep. 
495. 

General  Order  No.  50,  as  to  this  ac- 
tion, is  retroactive. 

Gaston  v.  Merriam,  33  Minn.  271,  22 
N.  W.  614;  Western  U.  Teleg.  Co.  v. 
Brown,  234  U,  S.  543,  58  L.  ed.  1457, 
34  Sup.  Ct.  Rep.  955,  5  N.  C.  C.  A. 
1024 ;  Dunn  v.  Galloway,  62  Minn.  380, 
64  N.  W.  924,  65  N.  W.  348;  Cuba  R. 
Co.  V.  Crosby,  222  U.  S.  473,  56  L.  ed. 
274,  38  L.R.A.(N.S.)  40,  32  Sup.  Ct. 
Rep.  132 ;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  696,  4  L.  ed.  673. 

Messrs.  Charles  Donnelly  and  D.  F. 
LyonSy  for  respondent: 

The  first  paragraph  of  §  10  of  the 
Federal  Control  Act  is  constitutional. 

Legal  Tender  Cases,  12  Wall.  457,  20 
L,  ed.  287 ;  Wainwright  v.  Pennsylvania 
R.  Co.  253  Fed.  459 ;  Cook  v.  Burnquist, 
242  Fed.  321 ;  State  ex  rel.  Railroad  & 
Warehouse  Commission  v.  Chicago,  M. 
&  St.  P.  R.  Co.  38  Minn.  281,  37  N.  W. 
782;  Buttfield  v.  Stranahan,  192  U.  S. 
470,  48  L,  ed.  525,  24  Sup.  Ct.  Rep. 
349;  McCray  v.  United  States,  195  U. 
S.  27,  49  L.  ed.  78,  24  Sup.  Ct.  Rep. 
769,  1  Ann.  Cas.  561. 

General  Order  No.  50  is  not  invalid 
because  of  any  retroactive  feature  it 
may  contain. 

Cooley,  Const.  Lim.  pp.  442,  443;  4 
Enc.  U.  S.  Sup.  Ct.  Rep.  444. 


Hallam,  J.,  delivered  the  opinion 
of  the  court : 

On  August  29,  1916,  Congress  en- 
acted that  "the  President,  in  time  of 
war,  is  empowered  ...  to  take 
possession  and  assume  control  of 
any  system  or  systems  of  transpor- 
tation, or  any  part  thereof,  and  to 
utilize  the  same,  to  the  exclusion  as 
far  as  may  be  necessary  of  all  other 
traflSc  thereon,  for  the  transfer  or 
transportation  of  troops,  war  ma- 
terial and  equipment,  or  for  such 
other  purposes  connected  with  the  • 
emergency  as  may  be  needful  or  de- 
sirable." Act  August  29,  1916, 
chap.  418,  §  1,  39  Stat,  at  L.  645, 
Comp.  Stat.  §  1974a,  9  Fed.  Stat. 
Anno.  2d  ed.  p.  1095. 

By  proclamation  dated  December 
26,  1917,  the  President  took  over 
the  transportation  systems  of  the 
country  and  ordered  that  "all  trans- 
portation systems  covered  by  said 
proclamation  and  order  shall  be 
operated  as  a  national  system  of 
transportation,  the  common  and  na- 
tional needs  being,  in  all  instances, 
held  paramount  to  any  actual  or 
supposed  corporate  advantage.'' 

Relative  to  actions  and  legal  pro- 
ceedings, the  proclamation  said: 
"Except  vdth  the  prior  written  as- 
sent of  said  Director,  no  attachment 
by  mesne  process  or  on  execution 
shall  be  levied  on  or  against  any  of 
the  property  used  by  any  of  said 
transportation  systems  in  the  con- 
duct of  their  business  as  common 
carriers;  but  suits  may  be  brought 
by  and  against  said  carriers,  and 
judgments  rendered  as  hitherto,  un- 
til and  except  so  far  as  said  Direc- 
tor may,  by  general  or  special  or- 
ders, otherwise  determine.'* 

On  March  21,  1918.  Congress 
passed  an  act  "to  provide  for  the 
operation  of  transportation  sys- 
tems while  under  Federal  control. 
.  .  .  "  Act  March  21,  1918,  chap. 
25,  40  Stat,  at  L.  456.  The  act  was 
declared  to  be  "emergency  legisla- 
tion enacted  to  meet  conditioiu: 
growing  out  of  the  war,  .  .  ." 
Comp.  Stat.  §  3115? j.  It  recited 
that  the  President  had,  **in  time  of 
war,  taken  over  the  possession,  use, 
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control,  and  operation  of  the  rail- 
roads/' It  authorized  the  President 
to  make  all  reasonable  provisions, 
not  inconsistent  with  the  acts  of 
Congress,  "that  he  may  deem  neces- 
sary or  proper  for  such  Federal  con- 
trol," and,  in  addition  to  the  powers 
expressly  granted,  gave  to  the  Presi- 
dent "such  other  and  further  pow- 
ers necessary  or  appropriate  to  give 
effect  to  the  powers  heretofore  con- 
ferred/' 

Section  10  provided :  "That  car- 
riers while  under  Federal  control 
shall  be  subject  to  all  laws  and  lia- 
bilities as  common  carriers,  whether 
arising  under  state  or  Federal  laws 
or  at  common  law,  except  in  so  far 
as  may  be  inconsistent  with  the  pro- 
visions of  this  act  or  any  other  act 
applicable  to  such  Federal  control 
or  with  any  order  of  the  President. 
Actions  at  law  or  suits  in  equity  may 
be  brought  by  or  against  such  car- 
rier and  judgments  rendered  as  now 
provided  by  law ;  and  in  any  action 
at  law  or  suit  in  equity  against  the 
carrier,  no  defense  shall  be  made 
thereto  upon  the  ground  that  the 
carrier  is  an  instrumentality  or 
agency  of  the  Federal  government, 
.  .  .  But  no  process,  mesne  or 
final,  shall  be  levied  against  any 
property  under  such  Federal  con- 
trol/' 

On  October  28,  1918,  the  Direc- 
tor General  issued  General  Order 
No.  50,  which  recited  that  "since  the 
Director  General  assumed  control  of 
said  systems  of  transportation,  suits 
are  being  brought  and  judgments 
and  decrees  rendered  against  car- 
rier corporations  on  matters  based 
on  causes  of  action  arising  during 
Federal  control,  for  which  the  said 
carrier  corporations  are  not  respon- 
sible, and  it  is  right  and  proper  that 
the  actions,  suits,  and  proceedings 
hereinafter  referred  to,  based  on 
causes  of  action  arising  during  or 
out  of  Federal  control,  should  be 
brought  directly  against  the  said  Di- 
rector General  of  Railroads  and  not 
against  said  corporations,"  and  or- 
dered "that  actions  at  law,  suits  in 
equity,  and  proceedings  in  admiral- 
ty hereafter  brought  in  any  court 
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based  on  contract,  binding  upon  the 
Director  General  of  Railroads,  claim 
for  death  or  injury  to  person,  or  for 
loss  and  damage  to  property,  aris- 
ing since  December  31,  1917,  and 
growing  out  of  the  possession,  use, 
control,  or  operation  of  any  railroad 
or  system  of  transportation  by  the 
Director  General  of  Railroads, 
which  action,  suit,  or  proceeding, 
but  for  Federal  control,  might  have 
been  brought  against  the  carrier 
company,  shall  be  brought  against 
William  G.  McAdpo,  Director  Gen- 
eral of  Railroads,  and  not  other- 
wise :  Provided,  however,  that  this 
order  shall  not  apply  to  actions, 
suits,  or  proceedings  for  the  recov- 
ery of  fines,  penalties,  and  forfei- 
tures." 

As  to  pending  suits,  the  order 
provided  that  "the  pleadings  in  all 
such  actions  at  law,  suits  in  equity, 
or  proceedings  in  admiralty,  now 
pending  against  any  carrier  com- 
pany for  a  cause  of  action  arising 
since  December  31, 1917,  based  upon 
a  cause  of  action  arising  from  or  out 
of  the  operation  of  any  railroad  or 
other  carrier,  may  on  application 
be  amended  by  substituting  the  Di- 
rector General -of  Railroads  for  the 
carrier  company  as  party  defendant 
and  dismissing  the  company  there- 
from/' 

This  action  was  brought  in  Sep- 
tember, 1918.  After  the  issuance 
of  Order  No.  50,  defendant  moved 
that  the  Director  General  of  Rail- 
roads be  substituted  as  defendant 
and  that  the  action  oe  dismissed  as 
ta  the  railroad  company.  The  trial 
court  granted  the  motion.  Plaintiff 
appeals. 

The  assumption  of  Federal  control 
was  in  effect  a  mobilization  under 
one  head  of  the  persons  and  corpora- 
tions engaged  in  the  business  of 
transportation,  as  a  means  of  meet- 
ing the  emergencies  imposed  by  a 
state  of  war.  Vaughn  v.  State,  — 
Ala.  App.  — ,  81  S6.  417.  Viewed  in 
this  light,  the  assumption  of  con- 
trol was  without  doubt  within  the 
power  granted  by  the  Constitution 
to  the  Federal  government,  and  was 
an  appropriate  instrumentality  for 
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canying  into  effect  the  known  pow- 
ers of  the  government.  Wain- 
Wright  V.  Pennsylvania  R.  Co.  (D. 
C.)  253  Fed.  459;  Legal  Tender 
Cases,  12  Wall.  457,  539,  20  L.  ed. 
287,  308.  We  do  not  question  the 
power  of  Congress  to  enact  the  laws 
above  recited,  nor  the  power  of  the 
President,  directly  or  through  the 
Director  General,  to  issue  the  orders 
he  has  issued,  if  not  inhibited  by 
congressional  legislation. 

It  seems  clear,  however,  that  if 
the  act  of  Congress  and  an  order  of 
the  Director  General  are  in  conflict, 
the  act  of  Congress  must  prevail- 
A  majority  of  the  court  are  of  the 
opinion  that  §  10  of  the  Act  of 
March  21, 1918,  gives  to  one  having 

a  cause  of  action 
2SVo'riSr«i«.t  arising  out  of  the 
'**^ditT^*"*'**  operation  of  a  rail- 
"^  road    while    under 

Federal  control,  the  right  to  sue  the 
railroad  company  thereon,  and  that 
Order  No.  50,  in  so  far  as  it  denied 
to  a  plaintiflf  the  right  to  pursue  the 


railroad  company,  was  beyond  the 
power  of  the  Director  General,  and 
was  void. 
Order  reversed. 


KOTE. 

General  Order  No.  50  promalgated 
by  the  Director  General  of  Railroads, 
which  the  court,  in  the  reported  case 
(Lavalle  v.  NOBTHEBN  P.  R.  Co.  ante, 
1659),  holds  invalid  in  so  far  as  it  pur- 
ports to  prohibit  the  maintenance 
against  the  railway  companies  of  ac- 
tions for  death  or  injury  growing  oat 
of  the  possession,  control,  or  opera- 
tion of  the  roads  by  the  Director  Gen- 
eral, is  the  subject  of  subdivision  n. 
d,  3,  of  the  annotation  beginning  at 
page  1680,  on  the  general  subject  of 
Federal  control  of  public  utilities. 
An  examination  of  that  subdivision 
discloses  a  diversity  of  opinion  among 
the  courts  as  to  the  validity  and  effect 
of  that  order. 


PUBLIC  SERVICE  COMMISSION 

V. 

NEW  ENGLAND  TELEPHONE  &  TELEGRAPH  COMPANY. 

Massachusetts  Supreme  Judicial  Court  ^^  March  22,  1919. 
(232  Mass.  465,  P.U.R.1919D,  49,  122  N.  E.  567.) 

—  consent  to  be  sued. 

1.  Consent  by  the  Federal  government  to  be  made  a  party  to  a  proceed- 
ing to  regulate  rates  of  a  telephone  company  which  has  been  taken  over 
by  it  under  authority  of  Congress  is  not  conferred  by  a  proviso  in  the 
resolution  authorizing  the  taking,  to  the  effect  that  nothing  in  the  act  shall 
be  construed  to  impair  the  lawful  police  regulations  of  the  state. 

[See  note  on  this  question  beginning  on  page  1680.] 


Pleading  —  equity  cause  —  allegation 
taken  as  true. 

2.  Upon  reservation  of  an  equity 
cause  for  consideration  of  the  full 
court  upon  bill  and  answer,  the  cause 
must  be  considered  upon  the  footing 
that  the  averments  of  the  answer  are 
true  where  in  conflict  with  those  of  the 
bill,  and  that  those  of  the  bill  are  true 
only  so  far  as  admitted  or  not  at  vari- 
ance with  facts  well  pleaded  in  the 
answer. 


Telephone  —  assumption  of  authority 
by  President  —  effect. 

3.  The  proclamation  of  the  Presi- 
dent, and  bulletin  issued  by  the  Post- 
master General  under  authority  con- 
ferred l\y  Congress,  by  which  the 
President  assumes  control  of  the  tele- 
phone and  telegraph  lines,  was  a  con- 
plete  possession  and  control,  to  the 
plete  posssession  and  control,  to  the 
exclusion  of  every  private  interest 
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Parties  —  United  States. 

4.  The  United  States  cannot  be  made 
a  party  without  its  consent,  to  a  pro- 
ceeding to  regulate  the  rates  of  a 
telephone  company  which  has  been 
taken  over  by  it. 

[See  15  R.  C.  L.  1029.] 


Public  Service  Commission  —  regula- 
tion of  rates  of  company  in  posses- 
sion of  government. 

5.  Rates  cannot  be  regulated  by  a 
state  Commission  for  a  telephone  com- 
pany in  possession  of  the  Federal  gov- 
ernment if  the  government  cannot  be 
made  a  party  to  the  proceedings  be- 
cause it  has  not  consented  to  be  sued. 


Reservation  by  the  Supreme  Judicial  Court  for  Suffolk  County  for  the 
determination  by  the  full  court  of  a  bill  in  equity  to  enforce  by  injunction 
an  order  of  the  Public  Service  Commission  relative  to  toll  telephone  rates. 
Petition  dismissed. 


The  facts  are  stated  in  the  opinion 

Messrs.  Henry  C.  Attwill,  Attorney 
General^  and  William  Harolcl  Hitch- 
cock, Assistant  Attorney  General,  for 
plaintiff. 

Messrs.  Powers  &  Hall  and  James  N. 
Clark,  for  defendant: 

The  New  England  Telephone  &  Tele- 
graph Company  has  been  improperly 
selected  and  named  as  the  party  re- 
spondent. 

Railroad  Comrs.  v.  Burleson,  P.U.R. 
1919E,  465,  255  Fed.  604. 

The  United  States,  the  President  of 
the  United  States,  and  the  Postmaster 
General  of  the  United  States  are,  or 
some  one  of  them  is,  necessary  parties, 
or  party,  respondent,  and  therefore 
have,  or  has,  been  improperly  omitted 
as  parties,  or  party,  respondent. 

William  J.  McCarthy  Co.  v.  Rendle, 
222  Mass.  405,  111  N.  E.  89;  Shields 
v.  Barrow,  17  How.  130,  15  L.  ed.  158. 

The  real,  even  though  not  the  nomi- 
nal, respondent,  is  the  United  States, 
and  therefore  this  court  has  no  juris- 
diction in  the  absence  of  consent, 
which  has  not  been  given. 

Belknap  v.  Schild,  161  U.  S.  10,  16, 
40  L.  ed.  599,  601,  16  Sup.  Ct.  Rep. 
443;  Troy  &  G.  R.  Co.  v.  Com,  127 
Mass.  43;  William  J.  McCarthy  Co.  v. 
Rendle,  222  Mass.  405,  111  N.  E.  39; 
Burroughs  v.  Com.  224  Mass.  28,  112 
N.  E.  491,  Ann.  Cas.  1917A,  38 ;  Louis- 
iana V.  McAdoo,  234  U.  S.  627,  629,  58 
L.  ed.  1506,  1507,  34  Sup.  Ct.  Rep.  938 ; 
United  States  ex  rel.  Goldberg  v.  Dan- 
iels, 281  U.  S.  218,  58  L.  ed.  191,  34 
Sup.  Ct.  Rep.  84;  Oregon  v.  Hitchcock, 
202  U.  S.  60,  68,  69,  50  L.  ed.  935,  938, 
26  Sup.  Ct.  Rep.  568;  Naganab  v. 
Hitchcock,  202  U.  S.  473,  475,  476,  50 
L.  ed.  1113,  1114,  26  Sup.  Ct.  Rep.  667; 
Louisiana  v.  Garfield,  211  U.  S.  70,  53 
L.  ed.  92,  29  Sup.  Ct.  Rep.  31;  Inter- 
national Postal  Supply  Co.  v.  Bruce, 


of  the  court. 

194  U.  S.  601,  48  L.  ed.  1184,  24  Sup. 
Ct.  Rep.  820;  Wells  v.  Roper,  246  U.  S. 
335,  62  L.  ed.  755,  38  Sup.  Ct.  Rep.  817 : 
Flagg  V.  Bradford,  181  Mass.  815,  68 
N.  E.  898. 

Since  the  bill  in  effect  seeks  to  con- 
trol action  taken  by  the  President  of 
the  United  States,  and  by  the  Post- 
master General  of  the  United  States, 
in  their  official  capacities  as  represent- 
atives of  the  government  of  the  Unit- 
ed States,  involving  on  their  part  the 
exercise  of  judgment  and  discretion 
in  the  performance  of  their  official 
duties,  this  court  can  have  no  jurisdic- 
tion of  the  bill. 

Louisiana  v.  McAdoo,  234  U.  S.  627, 
633,  634,  58  L.  ed.  1506,  1509,  1510,  34 
Sup.  Ct.  Rep.  938 ;  Wells  v.  Roper,  246 
U.  S.  335,  338,  62  L.  ed.  755,  760,  38 
Sup.  Ct.  Rep.  317;  Decatur  v.  Pauld- 
ing, 14  Pet.  497,  515,  10  L.  ed.  559,  568; 
Mississippi  v.  Johnson,  4  WaII.  475, 
18  L.  ed.  437;  Cunningham  v.  Macon 
&  B.  R.  Co.  109  U.  S.  446,  27  L.  ed.  992, 
3  Sup.  Ct.  Rep.  292,  609 ;  United  States 
ex  rel.  Dunlap  v.  Black,  128  U.  S.  40,  32 
L.  ed.  354,  9  Sup.  Ct.  Rep.  12;  United 
States  ex  rel.  International  Contract- 
ing Co.  V.  Lament,  155  U.  S.  303,  39  L. 
ed.  160,  15  Sup.  Ct.  Rep.  97;  Roberts 
V.  United  States,  176  U.  S.  221,  44 
L.  ed.  443,  20  Sup.  Ct.  Rep.  376;  Unit- 
ed States  ex  rel.  Riverside  Oil  Co.  v. 
Hitchcock,  190  U.  S.  316,  47  L.  ed. 
1074,  23  Sup.  Ct.  Rep.  698;  United 
States  ex  rel.  Ness  v.  Fisher,  223  U. 
S.  683,  56  L.  ed.  610,  32  Sup.  Ct.  Rep. 
356. 

The  Federal  government  had  power, 
in  view  of  the  existing  war,  to  take 
possession  and  control  and  to  con- 
duct the  operation  of  the  respond- 
ent's telephone  system,  and  through 
the  President,  acting  by  and  through 
the  Postmaster  General,  to  establish 
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rates  for  telephone  service  free  from 
interference  by  the  commonwealth  of 
Massachusetts. 

Pensacola  Teleg.  Co.  v.  Western  U. 
Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708; 
Selective  Draft  Law  Cases  (Arver  v. 
United  States)  245  U.  S.  366,  62  L.  ed. 
352,  L.R.A.1918C,  361,  38  Sup.  Ct.  Rep. 
159,  Ann.  Cas.  1918B,  856;. Hoffman  v. 
Charlestown  Five  Cents  Sav.  Bank,  231 
Mass.  324,  121  N.  E.  15;  Marbury  v. 
Madison,  1  Cranch,  137,  2  L.  ed.  60; 
M'Culloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Legal  Tender  Cases,  12 
Wall.  457,  20  L.  ed.  287;  Marshall 
Field  &  Co.  v.  Clark,  143  U.  S.  649,  36 
L.  ed.  294,  12  Sup.  Ct.  Rep.  495;  Min- 
nesota Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.S.  352,  57  L.  ed.  1511,  48 
L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Houston,  E. 
&  W.  T.  R.  Co.  v.  United  States,  234  U. 
S.  342,  58  L.  ed.  1341,  34  Sup.  Ct.  Rep. 
833;  United  States  v.  Pierce,  245  Fed. 
878;  United  States  v.  Casey,  247  Fed. 
362 ;  Moore  &  Tierney  v.  Roxf ord  Knit- 
ting Co.  250  Fed.  278 ;  Pappens  v.  Unit- 
ed States,  —  C.  C.  A.  — ,  252  Fed.  55; 
United  States  v.  Nagler,  252  Fed.  217 ; 
Wainwright  v.  Pennsylvania  R.  Co. 
253  Fed.  459;  Rhodes  v.  Tatum,  — 
Tex.  Civ.  App.  — ,  206  S.  W.  114;  State 
ex  rel.  Tod  v.  Fairfield  Conunon  Pleas 
Ct.  15  Ohio  St.  377. 

The  joint  resolution  of  July  16, 1918, 
conferred  upon  the  President,  acting 
by  and  through  the  Postmaster  Gen- 
eral, power  to  fix  rates  for  telephone 
service  during  the  period  of  Federal 
operation. 

Selective  Draft  Law  Cases  (Arver 
V.  United  States)  245  U.  S.  366,  377, 
62  L.  ed.  352,  353,  L.R.A.1918C,  361, 
38  Sup.  Ct.  Rep.  159,  Ann.  Cas.  1918B, 
856,  32  Harvard  L.  Rev.  299,  300. 

The  phrase  "police  regulations," 
used  in  the  joint  resolution,  is  con- 
fined to  regulations  which  have  to  do 
with  public  health,  safety,  and  morals, 
and  therefore  by  necessary  implication 
excludes  rate  fixing. 

Com.  V.  Libbey,  216  Mass.  356,  49 
L.R.A.(N.S.)  879,  103  N.  E.  923,  Ann. 
Cas.  1915B,  659;  Bogni  v.  Perotti,  224 
Mass.  152,  L.R.A.1916F,  831,  112  N. 
E.  853;  Freund,  Pol.  Power,  1904,  § 
10;  Hockett  v.  State,  105  Ind.  250,  55 
Am.  Rep.  201,  5  N.  E.  178;  Sligh  v. 
Kirkwood,  237  U.  S.  52,  59,  59  L.  ed. 
835,  837,  35  Sup.  Ct.  Rep.  501;  West- 
em  U.  Teleg.  Co.  v.  Pendleton,  122  U. 
S.  347,  359,  30  L.  ed.  1187,  1189,  1 
Inters.  Com.  Rep.  306,  7  Sup.  Ct  Rep. 
1126;  Western  U.  Teleg.  Co.  v.  Foster, 


247  U.  S.  105,  114,  62  L.  ed.  1006, 1016, 
1  A.L.R.  1278,  P.U.R.1918D,  865.  38 
Sup.  Ct.  Rep.  438,  reversing  224  Mass. 
365,  P.U.R.1916F,  176,  113  N.  E.  192; 
Manigault  v.  Springs,  199  U.  S.  473. 
481,  50  L.  ed.  274,  279,  26  Sup.  tt.  Rep. 
127;  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  &  H.  P.  &  Mfg.  Co. 
115  U.  S.  650,  666,  29  L.  ed.  516,  522, 
6  Sup.  Ct.  Rep.  252;  Salem  v.  Eastern 
R.  Co.  98  Mass.  431,  96  Am.  Dec.  650; 
Sawyer  v.  Davis,  136  Mass.  239,  49 
Am.  Rep.  27;  State  ex  rel.  Wisconsin 
Teleph.  Co.  v.  Sheboygan,  111  Wis.  28, 
86  N.  W.  657;  St.  Louis  v.  Bell  Teleph. 
Co.  96  Mo.  623,  2  L.R.A.  278,  9  Am. 
St.  Rep.  370,  10  S.  W.  197;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Budd  V.  New  York,  143  U.  S.  517,  534. 
587,  36  L.  ed.  247,  252,  253,  4  Inters. 
Com.  Rep.  45,  12  Sup.  Ct  Rep.  468. 

Under  what  is  known  as  the  welfare 
clause  in  municipal  charters,  giving 
to  municipalities  broad  powers  of  po- 
lice, it  is  uniformly  held  that  the  mu- 
nicipalities do  not  receive  power  to 
control  rates  of  public  utilities. 

State  ex  rel.  Wisconsin  Teleph.  Co. 
V.  Sheboygan,  111  Wis.  23,  86  N.  W. 
657;  St.  Louis  v.  Bell  Teleph.  Co.  96 
Mo.  623,  2  L.R.A.  278,  9  Am.  St  Rep. 
870,  10  S.  W.  197;  Bluefield  Water- 
works  &  Improv.  Co.  v.  Bluefield,  69 
W.  Va.  1,  33  L.R.A.(N.S.)  759,  70  S. 
E.  772;  Mills  v.  Chicago,  127  Fed.  731; 
Jacksonville  v.  Southern  Bell  Teleph. 
&  Teleg.  Co.  57  Fla.  374,  49  So.  509. 

The  authority  of  the  President,  act- 
ing by  and  through  the  Postmaster 
General,  to  fix  telephone  rates,  was 
in  full  effect  when  the  telephone  toll 
rates  involved  in  this  case  were  es- 
tablished, and  said  authority  is  still 
in  full  effect. 

Salamandra  Ins.  Co.  v.  New  York  L 
Ins.  &  T.  Co.  254  Fed.  852 ;  Commercial 
Cable  Co.  v.  Burleson,  255  Fed.  99; 
Barber  v.  Burleson  (1919;  U.  S.  Dist 
Ct.  N.  J.) ;  State  of  Mississippi  t. 
Burleson  (1919;  1st  Jud.  Dist.  Miss.); 
Ribas  y  Hijo  v.  United  States,  194  U. 
S.  315,  323,  48  L.  ed.  994,  996,  24 
Sup.  Ct.  Rep.  727. 

Whatever  may  be  the  power  of  this 
commonwealth  to  regulate  telephone 
rates  during  Federal  operation,  the 
Public  Service  Commission  possesses 
no  jurisdiction  in  the  premises. 

United  States  v.  Hill,  248  U.  S.  42f, 
63  L.  ed.  337,  39  Sup.  Ct.  Rep.  14^, 
Erie  R.  Co.  v.  New  York,  233  U.  S.  671, 
681,  58  L.  ed.  1149,  1153,  52  L.IU. 
(N.S.)  266,  34  Sup.  Ct.  Rep.  756,  Adb. 
Cas.  1915D,  138;  Re  Debs,  158  U.  8. 
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564,  89  L.  ed.  1092,  15  Sup.  Gt  Rep. 
900;  Ex  parte  Siebold,  100  U.  S.  371, 
25  L.  ed.  717;  People  v.  Hudson  River 
Connecting  R.  Corp.  104  Misc.  19,  171 
N.  Y.  Supp.  971 ;  Atchison,  T.  &  S.  F.  R. 
Co.  y.  United  States,  225  U.  S.  640,  649, 
56  L.  ed.  1236,  1239,  32  Sup.  Ct  Rep, 
702;  Missouri  Pub.  Utilities  Co.  v. 
Poplar  Bluff  (Mo.)  P.U.R.1916D,  974; 
White  Oak  Light,  Heat  &  P.  Co.  v. 
Benson  (Pa.)  P.U.R.1916A,  811;  Re 
South  Side  Gas  &  E.  Co.  (Ariz.)  P.U.R. 
1918A,  493;  Re  Southern  California 
Mountain  Water  Co.  11  A.  T.  &  T.  Co. 
Com.  L.  83. 

Messrs.  C  M.  Bracelin  for  the  Post- 
master General,  and  T.  J*  Boynton, 
United  States  District  Attorney,  amici 
curise. 

Rugg,  Gh.  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  brought 
under  Stat  1913,  chap.  784,  §  28,  to 
enforce  by  injunction  an  order  of 
the  Public  Service  Commission  dat- 
ed January  20,  1919,  relative  to  toll 
telephone  rates  within  the  common- 
wealth. The  case  comes  before  us 
by   reservation   for   determination 

upon  the  bill  and 
answer.  The  case 
ibust  be  considered 
upon  the  footing 
that  the  averments  of  the  answer 
are  true  where  in  conflict  with  those 
of  the  bill  and  that  the  allegations 
of  the  bill  are  true  only  so  far  as 
admitted  or  not  at  variance  with 
facts  well  pleaded  in  the  answer. 
Perkins  v.  Nichols,  11  Allen,  642; 
American  Carpet  Lining  Co.  v. 
Chipman,  146  Mass.  385, 16  N.  E.  1. 
The  pertinent  facts  thus  ascertained 
are  that  before  July  31,  1918,  the 
defendant  was  a  corporation  operat- 
ing within  the  commonwealth  an  ex- 
tensive system  for  the  transmission 
of  intelligence  by  telephone.  On. 
July  16,  1918,  during  the  continu- 
ance of  the  great  war,  the  Congress 
of  the  United  States  in  the  exercise 
of  its  war  powers  passed  a  resolu- 
tion empowering  tiie  President  dur- 
ing the  war  '*to  supervise  or  to  take 
possession  and  assume  control  of 
any  telegraph,  telephone,  marine 
cable,  or  radio  system  or  systems,  or 
any  part  thereof,  and  to  operate  the 
same  in  such  manner  as  may  be 
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needful  or  desirable  for  the  duration 
of  the  war.*'     [40  Stat  at  L.  904, 
chap.  154,  Comp.  Stat.  §  3115ix.] 
The  President  exercised  the  power 
thus  conferred  by  his  proclamation 
of  July  22,  1918.    Its  relevant  pro- 
visions were  that  "I     .     ...     do 
hereby  take  possession  and  assume 
control  and  supervision  of  each  and 
every  telegraph  and  telephone  sys- 
tem, and  every  part  thereof,  within 
the  jurisdiction  of  the  United  States, 
including  all  equipment  thereof  and 
appurtenances  thereto  whatsoever 
and  all  materials  and  supplies.    It 
is  hereby  directed  that  the  super- 
vision, possession,  control,  and  oper- 
ation of  such  telegraph  and  tele* 
phone  systems  hereby  by  me  under- 
taken  shall   be   exercised   by   and 
through   the    Postmaster   General, 
Albert    S.    Burleson.     Said    Post- 
master General  may  perform  the 
duties  hereby  and  hereunder  im- 
posed upon  him,  so  long  and  to  such 
extent  and  in  such  manner  as  he 
shall  determine,  through  the  own- 
ers, managers,  boards  of  directors, 
receivers,  officers,  and  employees  of 
said  telegraph  and  telephone  sys- 
tems.   Until  and  except  so  far  as 
said  Postmaster  General  shall  from 
time  to  time  by  general  or  special 
orders  otherwise  provide,  the  own- 
ers, managers,  boards  of  directors, 
receivers,  officers,  and  employees  of 
the  various  telegraph  and  telephone 
systems  shall  continue  the  operation 
thereof  in  the  usual  and  ordinary 
course  of  the  business  of  said  sys- 
tems, in  the  names  of  their  respec- 
tive companies,  associations,  organ- 
izations, owners,  or  managers,  as 
the  case  may  be.    •    .    .    From  and 
after  12  o'clock  midnight  on  the 
81st  day  of  July,  1918,  all  telegraph 
and  telephone  systems  included  in 
this  order  and  proclamation  shall 
conclusively  be  deemed  within  the 
possession  and  control  and  under  the 
supervision  of  said  Postmaster  Gen- 
eral without  further  act  or  notice." 
[40  Stat  at  L.  163]. 

On  August  1,  1918,  the  Post- 
master General  issued  a  bulletin 
wherein  he  declared :  "Pursuant  to 
the  proclamation  of  the  President  of 
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the  United  States,  I  have  assumed 
possession,  control,  and  supervisioii 
of  the  telegraph  and  telephone  sys^ 
tems  of  the  United  States.  .  •  • 
Until  further  notice  the  telegraph 
and  telephone  companies  shall  con- 
tinue operation  in  the  ordinary 
course  of  business  through  regular 
channels.  Regular  dividends  here- 
tofore declared  and  maturing  inter- 
est on  bonds,  debentures,  and  other 
obligations  may  be  paid  in  due 
course,  and  the  companies  may  re- 
new or  extend  their  maturing  obli- 
gations unless  otherwise  ordered  by 
tiie  Postmaster  General.  All  officers, 
operators,  and  employees  of  the  tele- 
graph and  telephone  companies  will 
continue  in  the  performance  of  their 
present  duties,  reporting  to  the 
same  officers  as  heretofore  and  on 
the  same  terms  of  employment/' 

The  proclamation  of  the  Presi- 
dent and  the  bulletin  of  the  Post- 
master General  have  been  put  into 
effect  and  operation  according  to 
their  terms,  and  are  still  in  force 
unrevoked  and  unmodified.  The  an- 
swer avers  further  t^at,  pursuant  to 
this  proclamation  and  bulletin,  the 
entire  telephone  system  of  the  de- 
fendant, including  all  its  equip- 
ment, appurtenances,  material,  sup- 
plies, and  property  of  every  descrip- 
tion, has  been  taken  possession  of 
by  the  government  of  the  United 
States  and  is  vested  in  the  President 
and  is  controlled  and  operated  ex- 
clusively by  him,  and  that  in  conse- 
quence thereof  the  defendant  has 
been  devested  of  all  its  telephone 
system  and  all  its  property  of  every 
kind  thereto  appertaining  and  of  all 
power,  management,  and  control 
over  the  same,  and  retains  only  the 
legal  title  thereto.  Just  compensa- 
tion for  the  supervision,  possession, 
control,  and  operation  by  the  gov- 
ernment of  the  United  States  of  the 
defendant's  telephone  system  in  an 
amount  satisfactory  to  it  has  been 
determined  upon  and  awarded  to 
and  accepted  by  it,  and  an  agree- 
ment has  been  entered  into  whereby 
the  entire  compensation  to  be  re- 
ceived by  it  from  July  31,  1918,  to 
the  end  of  the  period  of  govern- 
mental control  has  been  fixed,  and 


the  amount  of  such  compensation  is 
not  in  any  respect  dependent  upon 
the  financial  result  of  the  operation 
of  its  system  by  the  United  States^ 
government,  and  the  defendant  has 
no  pecuniary  interest  in  the  profits 
or  losses  resulting  from  such  opera- 
tion. The  resolution  of  Congress  of 
July  16,  1918,  conferred  ample 
power  upon  the  President  to  deter- 
mine the  amount  of  just  compensa* 
tion  to  be  paid  to  the  owner  for  such 
possession,  supervision,  control,  and 
operation. 

The  defendant  has  pleaded  that 
the  United  States,  the  President,  the 
Postmaster  General,  or  some  one  or 
more  of  them,  are  necessary  parties 
to  this  proceeding,  and  further  that 
the  proceeding  is  in  substance 
against  the  United  States,  and  that 
the  relief  prayed  for,  which  relates 
exclusively  to  toll  rates  for  intra- 
state telephone  service,  will  in  ef- 
fect restrain  the  United  States  in 
its  control,  possession,  and  opera- 
tion of  the  telephone  system  belong- 
ing to  the  defendant  and  formerly 
operated  by  it,  and  that  it  has  not 
been  since  July  31,  1918,  a  conmion 
carrier  or  otherwise  furnishing  as  a 
corporation  any  service  for  public 
use  so  as  to  be  subject  to  the  juris- 
diction of  the  Public  Service  Com- 
mission under  Stat.  1918,  chap.  784. 

It  is  conceded  by  both  parties 
hereto  that  the  resolution  of  Con- 
gress of  July  16,  1918,  was  a  con- 
stitutional exercise  of  the  war  pow- 
ers of  the  Federal  government,  and 
that  the  proclamation  of  the  Presi- 
dent and  the  bulletin  of  the  Post- 
master General  have  been  pursuant 
thereto  and  are  operative  according 
to  their  terms. 

The  order  of  the  Public  Service 
Commission  here  sought  to  be  en- 
forced purported  to  suspend  the  tak- 
ing effect  of  substantiftl  increases  in 
the  rates  of  toll  charges  to  users  of 
the  telephone  between  places  within 
the  commonwealth,  in  accordance 
with  a  *'basic  toll-rate  schedule**  is- 
sued by  an  order  of  the  Postmaster 
General  of  the  United  States. 

It  seems  manifest  from  this  nar- 
ration of  facts  and  recital  of  official 
documents  that  the  United  States  is 
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vitaUy  interested  and  is  alone  con^ 
eerned  in  the  toll  rates  to  be  collect* 
ed  for  telephone  service  over  the 
system  belonging  to  the  defendant. 
The  resolution  of  Congress  of  July 
16,  1918,  is  most  comprehensive  in 
scope.  It  authorized  the  Rresident 
to  take  full,  camplete»  absolute,  and 
unqualified  possession  of  tiie  defend- 
ant's ajfftem.  It  seems  to  us  that 
the  proclamation  of  the  President 
according  to  its  true  construction 
was  coextensive  in  its  sweep  with 
the  power  conferred  by  the  resolu* 
tion.  By  express  words  the  Presi- 
dent took  possessicm  and  assumed 
control  of  every  part  of  each  and 
every  telephone  system,  including  all 
equipment  and  appurtenances  and 
all  materials  and  supplies.  It  would 
be  difficult  to  employ  words  of 
broader  reach  or  wider  embrace 
than  those  in  which  the  proclamar 
tion  is  couched.  The  phrase  of  the 
bulletin  of  the  Postmaster  General 
is  equally  comprehensive  in  its 
grasp.  The  effect  of  these  docu- 
ments was  not  a  mere  public  super- 
vision of  an  operation  by  private 
owners.  It  was  a  complete  assump- 
tion of  entire  possession  and  un- 
qualified control,  to  the  exclusion  of 

every  private  inter- 
est.   No  distinction 
is    made    by   their 
terms   between   in- 
terstate service  and  intrastate  serv- 
ice. Both  alike  are  taken  into  the  pos- 
session of  the  United  States.    Pow- 
ers so  extensive  as  were  thus  as- 
sumed can  be  exercised  only  through 
various     governmental     agencies. 
But  the  right  and  power  of  the  gov- 
ernment are  paramount  and  admit 
of  no  associates.    In  execution  of  the 
authority  conferred  by  the  resolu- 
tion of  July  16, 1918,  just  compensa- 
tion for  that  which  has  been  taken 
from  the  defendant  has  been  award- 
ed by  the  President  and  accepted  by 
the    defendant.      Its    interest    has 
come  to  an  end  as  to  the  matter  of 
charges  to  be  exacted  for  the  service 
rendered  by  the  United  States  for 
the  use  of  the  property  of  the  de- 
fendant.   The  government  has  ut- 
terly sunplanted  the  defendant  in 
tfaiB  field.    The  matter  of  rates  is 
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now  the  sole  financial  afi^air  of  the 
United  States. 

The  reasonableness  and  amount  of 
the  rates  to  be  charged  for  intra- 
state toU  telephone  service  are  of. 
direct  concern  to  the  United  States. 
As  was  said  in  Wells  v.  Roper,  246 
U.  S.  335,  at  page  337,  62  L.  ed. 
755,  760,  38  Sup.   Ct  Rep.  317: 
"That  the  interests  of  the  govern- 
ment are  so  directly  involved  as  toi 
make  the  United  States  a  necessary 
party  and  therefore  to  be  consid- 
ered as  in  effect  a  party,  althoughr 
not  named  in  the  bill,  is  entirely 
plain." 

In  Louisiana  v.  McAdoo,  234  ty.- 
S.  627,  at  page  629,  58  L.  ed.  1506, 
1507,  34  Sup.  Ct.  Rep.  939,  are 
found  these  words:  'That  the 
United  States  is  not  named  on  the 
record  as  a  party  is  true.  But  the 
question  whether  it  is  in  legal  effect 
a  party  to  the  controversy  is  not 
always  determined  by  the  fact  that 
it  is  not  named  as  a  party  on  the 
record,  but  by  the  effect  of  the  judg- 
ment or  decree  which  can  here  be 
rendered.  Minnesota  v.  Hitchcock, 
185  U.  S.  373,  387,  46  L.  ed.  954, 
962.  22  Sup.  Ct.  Rep.  650." 

These  statements  but  summarize 
the  effect  of  ea^'lier  and  exhaustive 
discussions  of  the  principles  apnli- 
cable  to  states  of  facts  so  similar 
to  those  presented  in  the  case  at 
bar  as  to  be  indistinguishable.  Bel- 
knap V.  Schild,  161  U.  S.  10,  40  L. 
ed.  599,  16  Sup.  Ct  Rep.  443,  and 
cases  there  reviewed  by  Mr.  Justice 
Gray;  Louisiana  v.  Garfield,  211  U. 
S.  70,  77,  53  L.  ed.  92,  29  Sun.  Ct. 
Rep.  31 ;  Oregon  v.  Hitchcock,  202  U. 
S.  60,  50  L.  ed.  935,  26  Sup.  Ct.  Rep. 
568 ;  Naganab  v.  Hitchcock,  202  U.. 
S.  473,  50  L.  ed.  1113,  26  Sup.  Ct. 
Rep.  667.  The  circumstance  that 
the  United  States  is  not  the  owner 
of  the  system  of  the  defendant,  but 
only  lawfully  in  possession  of  It  with 
the  right  to  collect  reasonable  tolls,, 
is  immaterial  in  this  connection.. 
"It  has  a  property,  a  right  in  rem, 
.  •  .  which,  though  less  extensive 
than  absolute  ownership,  has  the 
same  incident  of  a  right  to  use."" 
International  Postal  Supply  Co.  v. 
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Bruce,  194  U.  S.  601,  606,  48  L.  ed. 
1134, 1137,  24  Sup.  Ct.  Rep.  821. 

We  think  the  case  at  bar  is  dis- 
tinguishable from  Kaufman  v.  Lee, 
.106  U.  S.  196,  27  L.  ed.  171, 
1  Sup.  Ct.  Rep.  240;  Tindal  v. 
Wesley,  167  U.  S.  204,  42  L.  ed. 
137,  17  Sup.  Ct.  Rep.  770;  Ameri- 
can  School  v.  McAnnulty,  187  U. 
S.  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep. 
33 ;  Philadelphia  Co.  v.  Stimson,  223 
U.  S.  605,  56  L.  ed.  570,  32  Sup. 
Ct.  Rep.  340,  and  similar  cases 
where  relief  was  granted  against  of- 
ficers of  the  United  States  acting 
■outside  of  their  authority.  There  is 
nothing  on  this  record  to  indicate 
that  the  defendant,  if  and  so  far  as 
it  is  an  agency  of  the  Federal  gov- 
ernment, upon  which  we  express  no 
opinion,  is  exceeding  the  limits  of 
power  conferred  by  the  resolution, 
proclamation,  and  bulletin. 

It  is  a  fundamental  principle  of 
law  that  ''the  United  States,  ... 
like  all  sovereigns,  cannot  be  im- 
pleaded in  a  judicial 

Kuid'ifte..       tribunal,  except  so 

far  as  they  have 
consented  to  be  sued.''  Belknap  v. 
Schild,  161  U.  S.  10,  16,  40  L.  ed. 
599,  601,  16  Sup.  Ct  Rep.  444 ;  Mc- 
Arthur  Bros.  Co.  v.  Com.. 197  Mass. 
187,  83  N.  E.  334. 

We  are  aware  of  no  statute  where- 
by the  United  States  has  consented 
either  to  become  a  party  to  rate 
fixing  proceedings  before  the  Pub- 
lic Service  Commission  or  before 
this  court  under  Stat.  1913,  chap. 
ISA.  No  such  statute  has  been 
called  to  our  attention. 

It  is  the  contention  of  the  attor- 
ney general  in  behalf  of  the  Public 
Service  Commission  that  the  reso- 
•  lution  of  Congress  of  July  16,  1918, 
reserved  to  the  states  the  right  to 
regulate  intrastate  rates  to  the  same 

extent  as  that  power 
:?«?£*  *•  existed  before  Fed- 

eral control.  That 
contention  is  founded  upon  the  final 
clause  of  the  resolution,  which  is  in 
these  words:  *Trovided  further, 
that  nothing  in  this  act  shall  be  con- 
strued to  amend,  repeal,  impair,  or 
affect  existing  laws  or  powers  of 
the  states  in  relation  to  taxation  or 


the  lawful  police  regulationis  of  the 
several  states,  except  wherein  such 
laws,  powers,  or  regulations  may  af- 
fect the  transmission  of  government 
communications,  or  the  issue  of 
stocks  and  bonds  by  such  system  or 
systems.*'  [40  Stat  at  L.  904,  chap. 
154,  Comp.  Stat  §  3115f  x.] 

That  proviso  does  not  seem  to  us 
reasonably  susceptible  of  being 
stretched  by  implication  to  include 
a  consent  to  be  impleaded  in  the 
state  courts  in  such  a  proceeding  as 
this.  Such  consent  is  not  commonly 
inferable  from  such  remote  and 
equivocal  phrase  having  direct  and 
adequate  reference  to  another  mat- 
ter. Troy  &  G.  R.  Co.  v.  Com. 
127  Mass.  43.  Therefore  it  appears 
to  us  unnecessary  to  consider  or  dis- 
cuss Hie  merits  of  the  question 
whether  the  proviso  of  the  resolu- 
tion of  July  16, 1918,  under  its  reser- 
vation of  "lawful  police  regulations 
of  the  several  states"  "justifies  rate 
regulation  by  a  state  in  the  exercise 
of  its  police  power'*  (Union  Dry 
Goods  Co.  V.  Georgia  Pub.  Service 
Corp.  248  U.  S.  372,  375,  63  L.  ed. 
309,  311,  —  A.L.R.  — ,  P.U.R.1916C, 
60,  39  Sup.  Ct  Rep.  117)  because  we 
do  not  reach  it.  As  was  said  by  Mr. 
Justice  Holmes  in  United  States  ex 
rel.  Goldberg  v.  Daniels,  231  U.  S. 
218,  221,  222,  58  L.  ed.  191,  192,  34 
Sup.  Ct.  Rep.  84 :  ''There  is  anotiier 
that  comes  earlier 

in    point    of    logic.  cJm«iAtSl!?* 
The  United  States  is  revaiatiom  of 

•       m    posses-    eompanr  te 

sion.   .   .   .    It  can-  5;'!JSIIi?e»2' 
not    be    interfered 
with  behind  its  back,  and  as  it  can- 
not be  made  a  party  this  suit  must 
fail." 

Petition  dismissed. 

Afiirmed  by  the  Supreme  Court  of 
the  United  States  June  2, 1919.  250 
U.  S.  195,  63  L.  ed.  934,  89  Sup.  Ct 
Rep.  511. 


NOTB. 

The  United  States  Supreme  Court 
in  affirming  the  decree  in  the  reported 
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ease  (Public  Service  Commission  v. 
New  England  Telbph.  &  Telbq.  Co. 
aDtet,  1662),  under  the  title  Macleod  v. 
New  Ensrland  Teleph.  &  Teleg.  Co. 
(1919)  260  U.  a.  195,  63  L.  ed.  934,  39 
Sup.  (^t.  Rep.  511,  referred  to  the  deci- 
sion of  the  state  court  to  the  effect 
that  the  suit  was  virtually  one  against 
the  United  States,  which  the  court  was 
without  power  to  entertain,  and  to  the 
fact  that  the  decree  was  one  of  dis- 
missal for  want  of  jurisdiction,  and 
said  that  the  form  of  the  decree  in  no 


way  affeeted  the  control  and  decisive 
result,  upon  every  issue  in  the  case, 
of  the  ruling  announced  in  Dakota 
Cent.  Teleph.  Co.  v.  South  Dakota, 
ante,  1628.  That  case  denied  as  a  mat- 
ter of  substantive  law  the  power  of 
the  state  to  regulate  intrastate  rates 
of  telephone  companies  under  Federal 
control. 

The  general  subject  of  Federal  con- 
trol of  public  utilities  is  treated  in 
the  annotation  beginning  at  page  1680, 
post. 


L.  N.  DANTZLER  LUMBER  COMPANY,  Appt.^ 

TEXAS  &  PACIFIC  RAILWAY  COMPANY  et  al. 
MOBILE  ft  OHIO  RAILROAD  COMPANY  et  al..  Garnishees. 

MiaHeMppi  Supreme  Court  (IHv,  B)-^  March  3,  1919. 

(119  Miss.  828,  80  So.  770.) 

Gamishmeiit  -«  railroad  account  —  Federal  control  —  power  of  state  court. 

1.  Railroads  are  not  exempted  from  garnishment  in  a  state  court  of  an 
account  due  from  a  nonresident  road,  for  the  purpose  of  securing  juris- 
diction over  the  latter,  by  the  act  of  Congress  and  proclamation  of  the 
President  taking  over  the  roads  for  war  purposes. 

[See  note  an  this  question  beginning  on  page  1680.] 


Railroads  —  taking  by  government  — 
purpose. 

2.  It  was  not  the  purpose  of  Con- 
gress, in  enacting  the  laws  permitting 
the  President  to  take  over  the  railroad 
lines  for  war  purposes,  to  displace  the 
state  control  any  further  than  was 
necessary  to  enable  the  government  to 
carry  on  war  activities,  transporting 
the  troops,  war  materials,  government 
supplies,  and  issuing  the  bonds. 

Constitutional  law  —  power  of  state. 

8.  Under  the  amendment  to  the  Fed-* 
oral  Constitution  providing  that  all 
powers  not  granted  to  the  Federal  gov- 
ernment are  reserved  to  the  state,  all 
powers  relating  merely  to  municipal 
legislation  or  the  internal  police  are  not 
surrendered  by  the  state. 

[See  6  R.  C.  L.  136.] 
Railroads  —  purpose  of  possession  of 

general  government. 

4.  State  courts  were  not  prohibited 
by  the  act  of  Congress  and  proclamation 
of  the  President  taking  possession  of 
the  railroads  for  war  purposes  from 


entertaining  jurisdiction  to  and  pro- 
ceeding to  judgment  in  all  cases  as  be- 
fore, but  were  merely  prevented  from 
seizing  property  necessary  to  be  used 
in  the  maintenance  of  the  transporta- 
tion system  of  the  country  for  the  use 
of  the  national  government. 

Garnishment  —  effect  of  proclamation. 

5.  The  proclamation  of  the  Presi- 
dent in.  taking  over  the  railroads  for 
war  purposes,  prohibiting  execution  or 
other  mesne  process,  does  not  prevent 
a  garnishment  in  a  state  court  of  an 
account  in  the  hands  of  a  local  road 
against  a  foreign  one,  for  the  purpose 
of  securing  jurisdiction  over  the  latter. 

Definition  —  mesne. 

6.  The  word  "mesne"  means  inter- 
mediate; intervening;  the  middle  be- 
tween two  extremes. 

Evidence  —  presumption  —  action  of 
officiaL 

7.  The  court  presumes  that  if  a  judg- 
ment is  entered  against  a  railroad  un- 
der control  of  the  Director  General,  he 
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will  discharge  such  obligation  or  per- 
mit the  carrier  to  do  so  without  ques- 
tion. 

[See  10  R.  C.  L.  880.] 

Appeal  —  dismissal  for  want  of  juris- 
diction —  effect 
&  A  cause  erroneously  dismissed  for 


want  of  jurisdiction  will  be  reversed 
for  new  trial  and  not  affirmed  for  the 
reason  that  it  was  set  down  for  hear- 
ing less  than  four  months  after  the 
answer  was  filed,  which,  under  the 
rules,  requires  the  answer  to  be  taken 
as  true. 


Appeal  by  plaintiff  from  a  decree  of  the  Chancery  Court  for  Harrison 
County  (W.  M.  Denny,  Jr.,  Chan.),  dismissing  a  proceeding  as  to  the 
garnishee  railroad  and  as  to  certain  other  defendants,  in  an  action  brought 
to  recover*  damages  for  injury  to  plaintiff's  cattle  while  in  defendant's 
possession  for  transportation.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  White  &  Ford,  for  appel-     County,   104  Miss.  752,  61   So.  708; 


lant: 

The  Mobile  &  Ohio  Railroad  could 
not  object  to  the  proceeding  against 
the  indebtedness. 

Moore  v.  Chicago,  R.  I.  &  P.  R.  Co. 
43  Iowa,  385;  Weaver  Grocery  Co.  v. 
Cain  Mill.  Co.  117  Miss.  781,  78  So. 
769;  Thornley  v.  Lawbaugh,  31  N.  D. 
651,  47  L.R.A.(N.S.)  1127,  143  N.  W. 
348 ;  Alabama  G.  S.  R.  Co.  v.  Crawley, 
118  Miss.  272,  79  So.  94;  Exchange 
Nat.  Bank  v.  Clement,  109  Ala.  270,  19 
So.  814;  12  R.  C.  L.  p.  850. 

Messrs.  McDonald  &  Marshall,  for 
appellee  Mobile  &  Ohio  R.  Co.: 

The  plain  purpose  of  the  provision 
of  §  10  was  to  prevent  any  interference 
with  the  operation  of  railroads  under 
Federal  control  by  sdzure  of  the  prop* 
erty  used  in  the  operation. 

Louisville  &  N.  R.  Co.  v.  Steele,  180 
Ky.  294,  202  S.  W.  878. 

The  unquestionable  object  of  Conr 
gross  and  the  President  was  to  secure 
as  a  war  measure  the  free  and  unim- 
peded operation  of  the  country's  trans- 
portation systems. 

Dooley  v.  Pennsylvania  R.  Co.  250 
Fed.  142;  18  R.  C.  L.  1267;  Jacobs's 
Estate,  140  Pa.  268,  11  LJI.A.  767,  23 
Am.  St  Rep.  280,  21  Atl.  318. 

The  term  "mesne  process"  is  now 
nsed  generally  to  distinguish  all  other 
process  from  the  final  process. 

Birmingham  Dry  Goods  Co.  v.  Bled- 
soe, 113  Ala.  418,  21  So.  403;  Fletch- 
er V.  Morrell,  78  Mich.  176,  44  N.  W. 
133 ;  Place  v«  Washburn,  163  Mass.  530, 
40  N.  E.  853;  Hirshiser  v.  Tinsley,  9 
Mo.  App.  339;  Pennington  v.  Lowen- 
stein,  Fed.  Cas.  No.  10,938;  Love  v. 
Taylor,  26  Miss.  567;  State  Bd.  of  Edu. 
V.  Mobile  &  0.  R.  Co.  72  Miss.  236,  16 
So.  489;  Mclntyre  v.  Ingraham,  35 
Miss.  2  s  Wray  v.  Kelly,  98  Miss.  172, 
^3  So.  492;  Holly  Springs  v.  Marshall 


Adams  v.  Yazoo  &  M.  Valley  R.  Co.  75 
Miss.  275,  22  So.  824. 

A  branch  or  department  of  sovereign- 
ty, exercising  governmental  function, 
is  not  subject  to  service  of  writs  of 
garnishment.  Upon  objection  being 
raised  by  such  branch  or  department  of 
governmental  character,  the  writ  of 
garnishment  will  be  quashed  or  dis- 
missed. 

Dolhnan  v.  Moore,  70  Miss.  267,  19 
L.R.A.  222,  12  So.  23 ;  Clarksdale  Com- 
press Co.  V.  Caldwell  Co.  80  Miss.  843, 
31  So.  790;  Dollar  v.  Allen-West  Com- 
mission Co.  78  Miss.  274,  28  So.  876; 
20  Cyc.  990;  12  R.  C.  L.  841;  14  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  814. 

Messrs.  Wells,  May,  ft  Sanden^ 
^mici  curisB: 

The  court  erred  in  holding  that  the 
chancery  court  of  Harrison  county,  Mis- 
sissippi, was  invested  with  jurisdiction 
to  render  a  judgment  or  decree  against 
the  property  of  the  United  States  gov- 
ernment. 

Delta  Ins.  ft  Realty  Co.  v.  Interstate 
F.  Ins.  Co.  113  Miss.  542,  74  So.  420. 

The  venue  of  actions  is  subject  to 
legislative  control,  either  Federal  or 
state,  and  Congress  is  invested  wiUi  the 
power  to  enact  legislation  upon  this 
subject,  suspending  and  superseding 
state  legislation  upon  the  same  subject, 
particularly  under  the  stress  of  an 
emergency  of  war. 

Wainwright  v.  Pennsylvania  R.  Co. 
253  Fed.  459;  Legal  Tender  Cases,  12 
Wall.  457,  539,  20  L.  ed.  287,  308; 
Rhodes  v.  Tatum,  —  Tex.  Civ.  App.  — ^ 
206  S.  W.  114;  New  York  C.  R.  Ca  v. 
Winfield,  244  U.  S.  147,  61  L.  ed.  1045, 
L.R.A.1918C,  439,  37  Sup.  Ct.  Rep.  546, 
Ann.  Cas.  1917D,  1139,  13  N.  C.  C.  A. 
680 ;  New  Orleans  ft  N.  E.  R,  Co.  v.  Har- 
ris, 247  U.  S.  368,  62  L.  ed.  1169,  86 
Sup.  Ct.  Rep.  535;  Adams  Exp.  Co.  v. 
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Urmdnger,  226  U.  S.  491,  57  L.  ed.  814, 
44  LJl.A.(N.S.)  267,  38  Sup.  Ct.  Rep. 
148. 

No  court,  and  particularly  no  state 
<»urt,  can  order  an  appropriation  of 
money  of  the  Federal  government  or 
any  agenoy  thereof. 

Stanley  v.  Schwalby,  147  U.  S.  508, 
^7  Lb  ed.  259,  18  Sup.  Ct  Rep.  418; 
Carr  v.  United  States,  98  U.  S.  438,  26 
L.  ed.  211;  The  Siren,  7  WaU.  152,  19 
L.  ed.  129;  The  Davis  (United  States 
V.  Douglas)  10  Wall.  15,  19  L.  ed.  875. 

Messrs.'  R  H.  Thompson,  J.  H* 
Thompson,  and  B.  E«  Eaton  also  for 
appellees. 

Ethridge^  J.,  delivered  the  opinion 
of  the  court : 

The  appellant  filed  a  bill  for  at- 
tachnaent  in  the  chancery  court  un- 
der §  536,  Code  of  1906  (§  293, 
Hemingway's  Code),  against  the 
Texas  &  Pacific  Railway  Company, 
a  foreign  corporation  operating  be- 
tween Ft.  Worth,  Texas,  and  Shreve- 
porty  Louisiana,  and  against  the 
Vicksburg,  Shreveport>  &  Pacific 
Railroad  Company,  a  railway  cor- 
poration operating  between  Shreve- 
port,  Louisiana,  and  Vicksburg, 
Mississippi,  the  Alabama  &  Vicks* 
bursT  Railway  Company,  the  Louis- 
viUe  &  Nashville  Railroad  Company, 
the  Gulf  &  Ship.  Island  Railroad 
Company,  Ihe  Yazoo  &  Mississippi 
Valley  Railroad  Company,  the  D- 
linois  Central  Railroad  Company/ 
and  the  Mobile  &  Ohio  Railroad 
Company,  alleging  that  on  the  10th 
day  of  October,  1917,  the  Texas  & 
Pacific  Railway  Company  agreed 
wiUi  complainant,  in  consideration 
of  a  freight  rate  paid  therefor,  to 
transport  for  tiie  complainant  from 
Ft.  Wortti,  Texas,  to  Howison,  Mis- 
sissippi, ten  carloads  of  cattle,  the 
property  of  the  complainant,  and  is- 
sued bill  of  lading  therefor ;  that  the 
cattle  were  transported  over  the 
Texas  &  Pacific  Railway  to  Shreve- 
port,  Louisiana,  and  over  the  Vicks- 
burg, Shreveport,  &  Pacific  Railroad 
to  Vicksburg,  over  the  Alabama  & 
Vicksburg  Railway  to  Jackson,  Mis- 
sissippi, and  over  the  Gulf  &  Ship 
Island  Railroad  to  Howison,  Mis- 
sissippi; that  said  cattle  were  un- 
reasonably delayed  in  transporta- 
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tion,  having  been  in  transportation, 
for  one  hundred  and  ten  and  one- 
half  hours,  and  they  were  only  fed 
twice  during  the  said  period  of  time ; 
that  they  were  roughly  handled  in 
transit  by  the  Texas  &  Pacific  Rail- 
way Company,  and  roughly  handled 
to  a  certain  extent  by  all  the  other 
carriers  over  which  they  moved,  and 
as  a  result  said  cattle  were  injured 
and  died  in  transit  to  the  value  of 
$600,  and  other  cattle  were  damaged 
in  the  sum  of  $5,600;  and  that  by 
said  damage  a  number  of  cattle  died 
after  being  unloaded,  and  others 
were  so  injured  and  diseased  that  it 
took  expensive  treatment  for  them 
to  recover  from  said  injuries.  It 
was  alleged  in  the  bill  that  the 
Louisville  &  Nashville  Railroad 
Company,  the  Illinois  Central  Rail- 
road Company,  the  Yazoo  &  Missis- 
sippi Valley  Railroad  Company,  and 
the  Mobile  &  Ohio  Railroad  Com- 
pany, and  also  the  carriers  over 
which  the  shipment  moved,  were  in- 
debted unto  the  Texas  &  Pacific  Rail- 
road Company,  and  will  be  further 
indebted  to  said  defendant  in  the 
future,  and  pending  the  trial  of  this 
cause,  and  process  was  brought 
against  each  of  defendants  to  an- 
swer said  bill  and  to  disclose  in 
what  sums  and  what  amounts 
each  was  indebted  to  the  Texas  & 
Pacific  Railway  Company*  This  bill 
was  filed  March  25,  1918,  and  sum- 
mons issued  to  all  the  defendants, 
except  the  Texas  &  Pacific  Railway 
Company,  for  which  publication  was 
made. 

The  defendants  severally  an- 
swered the  bill,  the  Illinois  Central 
Railroad  Company,  the  Louisville 
&  Nashville  Railroad  Company, 
the  Yazoo  &  Mississippi  Valley 
Railroad  Company  and  the  Mobile 
&  Ohio  Railroad  Company  (being 
garnishees  alone).  Each,  except 
tile  Mobile  &  Ohio  Railroad  Com- 
pany, answered  that  they  were 
not  indebted  to  the  Texas  &  Pa- 
cific Railway  Company,  but^  on 
the  contrary,  that  the  said  Texas 
&  Pacific  Railway  Company  was  in- 
debted to  said  garnishees.  The  Mo- 
bile ft  Ohio  Railroad  answered  the 
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billy  admitting  an  indebtedness  on 
the  31st  of  March,  1918,  as  follows: 
Unpaid  vouchers,  $1,149.77;  inter- 
line ticket  account,  $151.54;  car 
service,  $983.20;  freight  claims, 
$43.68,— total,  on  March  31,  1918, 
$2,232.19;  and  that,  accruing  from 
March  31  to  April  30,  1918,  there 
were  unpaid  vouchers,  $2,227.64; 
interline  ticket  account,  $109.17; 
car  service,  $661.35 ;  freight  claims, 
$55.78. 

The  answer  of  the  defendant  Mo- 
bile &  Ohio  Railroad  Company  set 
up: 

That  the  respondent  Mobile  & 
Ohio  Railroad  Company  is  a  cor- 
poration which  was,  until  the  26th 
day  of  December,  1917,  engaged  in 
operating  a  railroad,  a  part  of  which 
was  within  the  state  of  Mississippi ; 
that  on  said  date  the  President  of 
the  United  States  issued  a  procla- 
mation and  took  possession  and  as- 
sumed control  for  the  government 
of  the  United  States  of  the  trans- 
portation systems  of  the  United 
States,  including  all  of  the  property 
of  the  Mobile  &  Ohio  Railroad  Com- 
pany and  of  the  defendant  Texas  & 
Pacific  Railway  Company,  Used  in 
transportation  as  common  carriers, 
and  the  said  proclamation  was  in 
part  as  follows:  "Except  with  the 
prior  written  assent  of  said  Director, 
no  attachment  by  mesne  process  or 
on  execution  shall  be  levied  on  or 
against  any  of  the  property  used  by 
any  of  said  transportation  systems 
in  the  conduct  of  their  business  as 
common  carriers.** 

That  the  Congress  of  the  United 
States  ratified  the  said  act  of  the 
President  of  the  United  States  and 
provided  for  the  control  and  opera- 
tion of  the  railroads  of  the  United 
States,  including  the  property  of  the 
Mobile  &  Ohio  Railroad  Company 
and  of  tiie  Texas  &  Pacific  Railway 
Company,  by  an  act  approved  March 
21, 1918,  chap.  25, 40  Stat,  at  L.  451- 
458,  Comp.  Stat.  §§  3115Ja-3115ip, 
Fed.  Stat.  Anno.  Supp.  1918,  pp. 
757-766,  entitled :  *'An  Act  to  Pro- 
vide for  the  Operation  of  Trans- 
portation Systems  While  under  Fed- 
eral Control,  for  tiie  Just  Compensa- 


tion of  Their  Owners  and  for  Other 

Pumoses  '* 

That  by  §  10  of  the  said  act  (§ 
3115ij)  it  was  provided:  ''But  no 
process,  mesne  or  final,  shall  be 
levied  against  any  property  under 
such  Federal  control." 

It  further  alleged  that  any  money 
that  may  be  due  from  the  Mobile  & 
Ohio  Railroad  Company  to  the  Tex- 
as &  Pacific  Railway  Company  since 
the  service  of  the  writ  upon  the 
Mobile  &  Ohio  Railroad  Company  is 
property  under  the  control  of  the 
Federal  government,  within  the 
meaning  of  the  said  proclamation 
of  the  President  and  the  said  act  of 
Congress,  under  the  orders  of  the 
Director  General  of  Railroads.  It  is 
alleged  further  tihat  the  company 
was  made  a  party  simply  as  a  gar- 
nishee, in  order  that  any  indebted- 
ness of  this  defendant  to  the  Texas 
&  Pacific  Railway  Company  might 
be  condemned  to  pay  the  demand  of 
the  complainant  against  the  Texas 
&  Pacific  Railway  Company,  and  al- 
leged that  the  writ  served  on  this 
defendant  for  that  purpose  is  mesne 
process  within  the  meaning  of  the 
said  act  of  Congress,  and  was  in  vio- 
lation of  law  and  void. 

The  defendant,  after  filing  this 
answer,  moved  the  court  to  dismiss 
the  proceeding  as  to  the  Mobile  & 
Ohio  Railroad  Company  and  dis- 
charge it,  which  motion  the  trial 
judg^  sustained.  The  Texas  &  Pa- 
cific Railway  Company  did  not  an- 
swer, and  decree  pro  confesso  was 
taken,  and  proof  of  the  amount  of 
damage  introduced.  The  Gulf  & 
Ship  Island,  Alabama  &  Vicksburg, 
and  Vicksburg,  Shreveport,  &  Pa- 
cific Railroad  Companies  denied  the 
allegations  of  the  bill  so  far  as  their 
respective  handling  of  the  cattle  is 
concerned,  and  answered  that  they 
had  no  information  as  to  the  allega- 
tions against  the  Texas  &  Pacific 
Railway  Company,  except  that  they 
say  that  the  delay  in  transportation 
was  not  unreasonable.  After  the 
court  dismissed  the  case  against  tiie 
Mobile  &  Ohio  Railroad,  the  com- 
plainant moved  for  judgment  against 
the  Vicksburg,  Shreveport,  &  Pacific, 
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Texas  &  Pacific,  Alabama  &  Vickfl- 
burR»  and  Gulf  &  Ship  Island  Rail- 
road Companies ;  but  the  court  below 
held  that  it  had  no  jurisdicti^m^  and 
dismissed  the  bill.  From  this  judg- 
ment the  L.  N.  Dantzler  Lumber 
Company  appealed  here. 

The  principal  question  for  deter* 
mination  is  whether  or  not  the  Mo- 
bile &  Ohio  Railroad  Company  could 
be  garnished  as  a  foundation  to  sus- 
tain the  attachment  against  the  Tex- 
as &  Pacific  Railway  Company,  no 
other  property  belonging  to  the 
Texas  &  Pacific  Railway  Company 
than  this  indebtedness  of  the  Mobite 
&  Ohio  Railroad  Company  being 
found  in  the  state.  The  bill  was 
filed  on  the  25th  day  of  March,  1918, 
and  the  garnishment  served  on  the 
Mobile  &  Ohio  Railroad  Company 
on  the  same  date. 

On  the  29th  of  August,  1916,  Con- 
gress enacted  a  law,  one  section  of 
which  only  is  pertinent  to  this  cause, 
which  reads  as  follows :  Control  of 
transportation  systems  in  time  of 
war. — ^"The  President,  in  time  of 
war,  is  empowered,  through  the  Sec- 
retary of  War,  to  take  possession 
and  assume  control  of  any  system  or 
systems  of  transportation,  or  any 
part  thereof,  and  to  utilize  the  same, 
to  the  exclusion  as  far  as  may  be 
necessary  of  all  other  traffic  there- 
on, for  the  transfer  or  transporta- 
tion of  troops,  war  material  and 
equipment,  or  for  such  other  pur- 
poses connected  with  the  emer- 
gency as  may  be  needful  or  desir- 
able." 39  Stat,  at  L.  645,  chap.  418, 
§  1,  Comp.  Stat.  §  1974a,  9  Fed.  Stat. 
Anno.  2d  ed.  p.  1095. 

On  the  26th  day  of  December, 
1917,  the  President  issued  a  procla- 
mation, reciting  that  it  had  become 
necessary  in  the  national  defense  to 
take  possession  and  assume  control 
of  certain  systems  of  transportation 
and  to  utilize  the  same,  to  the  ex- 
clusion, so  far  as  may  be  necessary, 
of  all  other  traffic  thereon,  for  the 
transportation  of  troops,  war  ma- 
terial, and  equipment  tiierefor,  and 
for  other  needful  and  desirable  pur- 
poses connected  with  the  prosecu- 
tion of  the  war.  In  this  prqplama- 
tion  is  found  the  following:    "Until 
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and  except  so  far  as  said  Director 
shall  from  time  to  time  otherwise 
by  general  or  special  orders  deter- 
mine, such  sjHsitems  of  transportation 
shall  remain  subject  to  all  existing 
statutes  and  orders  of  the  Interstate 
Commerce  Commission,  and  to  all 
statutes  and  orders  of  regulating 
commissions  of  the  various  states  in 
which  said  systems  or  any  part 
thereof  may  be  situated.  But  any 
orders,  general  or  special,  hereafter 
made  by  said  Director,  shall  have 
paramount  authority  and  be  obeyed 
as  such."    [40  Stat,  at  L.  90.1 

On  the  11th  day  of  April,  1918, 
the  President  issued  another  procla- 
mation, taking  possession  and  as- 
suming control,  through  Acting  Sec- 
retary of  War,  at  12:01  A.  M.  on 
the  ISth  day  of  April,  1918,  of  each 
and  every  S3rstem  of  transportation, 
naming  certain  steamship  and  other 
transportation  companies,  to  be  ex- 
ercised under  the  direction  and  con- 
trol gf  William  6.  McAdoo,  Director 
General  of  Railroads.  After  the 
promulgation  of  these  orders  or 
proclamartions  of  the  President, 
based  upon  the  statute  above  quoted, 
the  different  transportation  com- 
panies took  the  position  that  the 
railroads  were  under  the  control  of 
the  government  and  that  they  had 
the  right  to  remove  causes  to  the 
Federal  courts,  and  that  they  could 
not  be  sued  without  the  consent  of 
the  United  States.  On  the  21st  of 
March,  1918,  by  40  Stat,  at  L.  461, 
chap.  26,  Congress  passed  an  addi- 
tional act  dealing  with  the  subject  of 
governmental  control  of  railroads 
and  other  transportation  concerns. 
In§  10  of  said  Act  of  March  21, 1918, 
Comp.  Stat.  §  31151  j,  it  is  provided: 
Liabilities  of  carriers;  actions  by 
and  against. — ^''Carriers  while  un- 
der Federal  control  shall  be  subject 
to  all  laws  and  liabilities  as  common 
carriers,  whether  arising  under 
state  or  Federal  laws  or  at  common 
law,  except  in  so  far  as  may  be  in- 
consistent with  the  provisions  of  this 
act  or  any  other  act  applicable  to 
such  Federal  control  or  with  any 
order  of  the  President.  '  Actions  at 
law  or  suits  in  equity  may  be 
brought  by  and  against  such  car- 
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riers  and  judgments  rendered  as 
now  provided  by  law ;  and  in  any  ac^ 
tion  at  law  or  suit  in  equity  against 
the  carrier,  no  defense  shall  be 
made  thereto  upon  the  ground  that 
the  carrier  is  an  instrumentality  or 
agency  of  the  Federal  government. 
Nor  shall  any  such  carrier  be  en- 
titled to  have  transferred  to  a  Fed- 
eral court  any  action  heretofore  or 
hereafter  instituted  by  or  against 
it,  which  action  was  not  so  trans- 
ferable prior  to  the  Federal  control 
of  such  carrier;  and  any  action 
which  has  heretofore  been  so  trans- 
ferred because  of  such  Federal  con- 
trol or  of  any  act  of  Congress  or 
official  order  or  proclamation  relat- 
ing thereto  shall  upon  motion  of 
either  party  be  retransferred  to  the 
court  in  which  it  was  originally  in- 
stituted. But  no  process,  mesne  or 
final,  shall  be  levied  against  any 
property  under  such  Federal  con- 
trol." 

In  §  13,  chap.  25, 40  Stat,  at  L^68, 
Comp.  Stat.  §  3116im,  Fed.  Stat 
Anno.  Supp.  1918,  p.  765,  it  is  pro- 
vided: Pending  cases  against  car- 
riers.— ^''AU  pending  cases  in  the 
courts  of  the  United  States  affecting 
railroads  or  other  transportation 
systems  brought  under  the  Act  to 
Regulate  Conmerce,  approved  Feb- 
ruary fourth,  eighteen  hundred  and 
eighty-seven,  as  amended  and  sup- 
plemented, including  the  commodi- 
ties clause,  so  called,  or  under  the 
Act  to  Protect  Trade  and  Commerce 
against  Unlawful  Restraints  and 
Monopolies,  approved  July  second, 
eighteen  hundred  and  ninety,  and 
amendments  thereto,  shall  proceed 
to  final  determination  as  soon  as 
may  be,  as  if  the  United  States  has 
not  assumed  control  of  transporta- 
tion systems;  but  in  any  such  case 
the  court  having  jurisdiction  may, 
upon  the  application  of  the  United 
States,  stay  execution  of  final  judg- 
ment or  decree  until  such  time  as  it 
shall  deem  proper.'' 

Section  15,  chap.  25,  40  Stat,  at  L. 
458  of  the  Act  of  March  21st,  1918, 
Comp.  Stat.  §  8115io,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  765,  provides: 
Existing  laws  or  powers  of  states. 
— ^^^Nothing  in  this  act  shall  be  con-t 


strued  to  amend,  repeal^  impair,  or 
affect  the  existing  laws  or  powers  of 
the  states  in  relation  to  taxation  or 
the  lawful  police  regulations  of  the 
several  states,  except  wherein  such 
laws,  powers,  or  regulations  may  af- 
fect the  transportation  of  the 
troops,  war  materials,  government 
supplies,  or  the  issue  of  stocks  and 
bonds.'' 

It  will  be  noted  from  the  sections 
above  quoted  of  the  Act  of  March  21, 
1918,  that  while  under  Federal  con- 
trol, the  carriers  shall  be  subject  to 
all  laws  and  liabilities  as  common 
carriers,  whether  arising  under 
state  or  Federal  laws  or  at  common 
law,  except  so  far  as  may  be  incon- 
sistent with  the  provisions  of  this 
act,  or  with  any  order  of  the  Presi- 
dent, and  that  actions  may  be 
brought  against  such  carriers  and 
judgment  rendered  as  now  provid- 
ed by  law ;  and  that  in  any  action  at 
law,  or  suit  in  equity,  against  the 
carrier,  no  defense  shaU  be  made 
hereto  upon  the  ground  that  the 
carrier  is  an  instrumentality  or 
agency  of  the  Federal  government. 
It  will  be  seen  from  an  analysis  of 
this  provision  that  the  carrier  when 
sued  is  forbidden  to  set  up  the  very 
defense  it  attempts  to  set  up  in  this 
case.  Such  defense  can  only  be 
made  by  the  Director  General  inter- 
vening. 

By  reference  to  §  15  above  quoted 
from,  it  is  provided  that  nothing  in 
this  act  shall  be  construed  to  amend, 
repeal,  impair,  or  affect  the  existing 
law  or  powers  of  the  states  in  rela- 
tion to  taxation  or  the  lawful  police 
regulation  of  the  several  states  ex- 
cept wherein  such  laws,  powers,  or 
regulations  may  affect  the  transpor- 
tation  of  troops,  war  materials,  gov- 
emment  supplies,  or  the  issvs  of 
stocks  and  bonds.  It  is  clear  from 
this  section  that  it  was  not  the  pur- 
pose of  Congress  in  enacting  these 
laws  to  displace  the 
state  control  any  tMni\T' 
further    than    was  KlJi™***"" 

_  _      purpose. 

necessary  to  enable 
the  government  to  carry  on  war  ac- 
tivities,   transporting    the   troops^ 
war  materials,  government  supplies, 
and  issuance  of  bonds.    In  all  other 
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reepects  it  wad  the  intent  of  Con* 
^ss  to  leave  the  laws  of  the  states 
m  full  force.  It  is  exceedingly 
doubtful  whether  Congress  could  en- 
act laws  that  would  prohibit  states 
from  administering  relief  in  their 
courts  to  litigants,  aitd  it  has  been 
held  by  the  United  States  Supreme 
Court  that — 

In  a  state  where  'federal  authori- 
ty was  always  unopposed,  and  its 
courts  always  open  to  hear  criminal 
accusations  and  redress  grievances, 
...  no  usage  of  war  could  sane* 
tion  a  military  trial  .  •  .  for  any 
offense  whatever,  of  a  citizen  in 
civil  life,  in  no  wise  connected  with 
the  military  service.  Congress 
could  grant  no  such  power." 

The  right  of  trial  by  jury  is  pre- 
served to  everyone  accused  of  crime, 
who  is  not  attached  to  the  Army,  or 
Navy,  or  Militia  in  actual  service. 

**Martial  law  cannot  arise  from  a 
threatened  invasion.  The  necessity 
must  be  actual  and  present ;  the  in- 
vasion real,  such  as  effectually  closes 
the  courts  and  deposes  the  civil  ad- 
ministration." 

Again ; 

"By  the  protection  of  the  law 
human  rights  are  secured;  with- 
draw that  protection,  and  they  are 
at  the  mercy  of  wicked  rulers,  or 
the  clamor  of  an  excited  people.  If 
there  was  law  to  justify  this  mili- 
tary trial,  it  is  not  our  province  to 
interfere ;  if  there  was  not,  it  is  our 
duty  to  declare  the  nullity  of  the 
whole  proceedings.  The  decision  of 
this  question  does  not  depend  on 
argument  or  judicial  precedents,  nu- 
merous and  highly  illustrative  as 
they  are.  These  precedents  inform 
us  of  the  extent  of  the  struggle  to 
preserve  liberty  and  to  relieve  those 
in  civil  life  from  military  trials. 
The  founders  of  our  government 
were  familiar  with  the  history  of 
that  struggle ;  and  secured  in  a  writ- 
ten Constitution  every  right  which 
the  people  had  wrested  from  power 
during  a  contest  of  ages.  By  that 
Constitution  and  the  laws  authorized 
by  it  this  question  must  be  deter- 
mined." 

Aeain : 

•'These    securities    for    personal 
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liberty  thus  embodied  were  such  as 
wisdom  and  experience  had  demon- 
strated to  be  necessary  for  the  pro- 
tection of  those  accused  of  crime* 
And  so  strong  was  the  sense  of  the 
country  of  their  importance,  and  so 
jealous  were  the  people  that  these 
rights,  highly  prized,  might  be  de^ 
nied  them  by  implication,  that  when 
the  original  Constitution  was  pro- 
posed for  adoption  it  encountered 
severe  opposition;  and,  but  for  the 
belief  that  it  would  be  so  amended 
as  to  embrace  them,  it  would  never 
have  been  ratified. 

^'Time  has  proven  the  discernment 
of  our  ancestors ;  for  even  these  pro- 
visions, expressed  in  such  plain 
English  words  that  it  would  seem 
the  ingenuity  of  man  could  not  evade 
them,  are  now,  after  the  lapse  of 
more  than  seventy  years,  sought 
to  be  avoided.  Those  great  and 
good  men  foresaw  that  troublous 
times  would  arise,  when  rulers  and 
people  would  become  restive  under 
restraint,  and  seek  by  sharp  and  de- 
cisive measures  to  accomplish  ends 
deemed  just  and  proper,  and  that 
the  principles  of  constitutional  lib- 
erty woidd  be  in  peril,  unless  estab- 
lished by  irrepealable  law.  The  his- 
tory of  the  world  had  taught  them 
that  what  was  done  in  the  past 
might  be  attempted  in  the  future. 
The  Constitution  of  the  United 
States  is  a  law  for  rulers  and  people, 
equally  in  war  and  in  peace,  and 
covers  with  the  shield  of  its  protec- 
tion all  classes  of  men,  at  all  times^ 
and  under  all  circumstances.  No 
doctrine  involving  more  pernicious 
consequences  was  ever  invented  by 
the  wit  of  man  than  that  any  of  ite 
provisions  can  be  suspended  during 
9ny  of  the  great  exigencies  of  gov- 
ernment. Such  a  doctrine  leads  di- 
rectly to  anarchy  or  despotism,  but 
the  tikeory  of  necessity  on  which  it  i» 
based  is  false ;  for  the  government, 
within  the  Constitution,  has  all  tiie 
powers  granted  to  it,  which  are  nee* 
essary  to  preserve  its  existence,  as 
has  been  happily  proved  by  the  re- 
sult of  the  great  effort  to  throw  off 
its  just  auti^ority." 

Again : 
But  it  is  said  that  the  jurisdic^ 
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tion  is  complete  under  the  iaws  and 
usagres  of  war.' 

''It  can  serve  no  useful  purpose  to 
inquire  what  those  laws  and  usages 
are,  whence  they  originated,  where 
found,  and  on  whom  they  operate; 
they  can  never  be  applied  to  citizens 
in  states  which  have  upheld  the  au- 
thority of  the  government,  and 
where  the  courts  are  open  and  their 
process  unobstructed.  This  court 
has  judicial  knowledge  that  in  In- 
diana the  Federal  authority  was 
always  unopposed,  and  its  courts  al- 
ways open  to  hear  criminal  accusa- 
tions and  redress  grievances ;  and  no 
usage  of  war  could  sanction  a  mili- 
tary trial  there  for  any  offense 
whatever  of  a  citizen  in  civil  life,  in 
no  wise  connected  with  the  military 
service.  Congress  could  grant  no 
such  power ;  and  to  the  honor  of  our 
national  legislature  be  it  said,  it  has 
never  been  provoked  by  the  state  of 
the  country  even  to  attempt  its  exer- 
cise. One  of  the  plainest  constitu- 
tional provisions  was,  therefore,  in- 
fringed when  Milligan  was  tried  by 
a  court  not  ordained  and  established 
by  Congress,  and  not  composed  of 
judges  appointed  during  good  be- 
havior." 

Again : 

**The  discipline  necessary  to  the 
efficiency  of  the  Army  and  Navy  re- 
quired other  and  swifter  modes  of 
trial  than  are  furnished  by  the  com- 
mon-law courts;  and,  in  pursuance 
of  the  power  conferred  by  the  Con- 
stitution, Congress  has  declared  the 
kinds  of  trial,  and  the  manner  in 
which  they  shall  be  conducted,  for 
offenses  committed  while  the  party 
is  in  the  military  or  naval  service. 
Everyone  connected  with  these 
branches  of  the  public  service  is 
amenable  to  the  jurisdiction  which 
Congress  has  created  for  their  gov- 
ernment, and,  while  thus  serving, 
surrenders  his  right  to  be  tried  by 
the  civil  courts.  All  other  persons, 
citizens  of  states  where  the  courts 
are  open,  if  charged  with  crime,  are 
guaranteed  the  inestimable  privilege 
of  trial  by  jury.  This  privilege  is  a 
vital  principle,  underlying  the  whole 
administration  of  criminal  justice; 
it  is  not  held  by  sufferance,  and  can- 


not be  frittered  away  on  any  plea  of 
state  or  political  necessity.  When 
peace  prevails,  and  the  authority  of 
the  government  is  undisputed,  there 
is  no  difficulty  in  preserving  tiie 
safeguards  of  liberty;  for  the  ordi- 
nary modes  of  trial  are  never  neg- 
lected, and  no  one  wishes  it  other- 
wise; but  if  society  is  disturbed  by 
civil  commotion, — ^if  tiie  passions  of 
men  are  aroused  and  the  restraints 
of  law  weakened,  if  not  disregarded, 
— ^these  safeguards  need,  and  should 
receive,  the  watchful  care  of  those 
intrusted  with  the  guardianship  of 
the  Constitution  and  laws.  In  no 
other  way  can  we  transmit  to  pos- 
terity unimpaired  the  blessings  of 
liberty,  consecrated  by  the  sacrifices 
of  the  Revolution. 

''It  is  claimed  that  martial  law 
covers  with  its  broad  mantle  the 
proceedings  .of  this  Military  Com- 
mission. The  proposition  is  this: 
That  in  a  time  of  war  the  command- 
er of  an  armed  force  (if,  in  his  opin- 
ion, the  exigencies  of  the  country  de- 
mand it,  and  of  which  he  is  to  judge) 
has  the  power,  within  the  lines  of  his 
military  district,  to  suspend  all  civil 
rights  and  their  remedies,  and  sub- 
ject citizens  as  well  as  soldiers  to 
the  rule  of  his  will;  and  in  the  ex- 
ercise of  his  lawful  authority  cannot 
be  restrained,  except  by  his  superior 
officer  or  the  President  of  the  United 
States. 

"If  this  position  is  sound  to  the  ex- 
tent claimed,  then  when  war  exists, 
foreign  or  domestic,  and  the  country 
is  subdivided  into  military  depart- 
ments for  mere  convenience,  the 
commander  of  one  of  them  can«  if 
he  chooses,  within  his  limits,  on  the 
plea  of  necessity,  with  the  approval 
of  the  Executive,  substitute  military 
force  for  and  to  the  exclusion  of  the 
laws,  and  punish  all  persons,  as  he 
thinks  right  and  proper,  without 
fixed  or  certain  rules. 

"The  statement  of  this  propo«i- 
tion  shows  its  importance;  for,  if 
true,  republican  government  is  a 
failure,  and  there  is  an  end  of  liber- 
ty regulated  by  law.  Martial  law, 
established  on  such  a  basis,  destroys 
every  guaranty  of  the  Constitution, 
and  effectually  renders  the  'military 
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independent  of  and  superior  to  the 
civil  power/ — the  attempt  to  do 
which  by  the  King-  of  Great  Britain 
was  deemed  by  our  fathers  such  an 
offense  that  they  assigned  it  to  the 
world  as  one  of  the  causes  which  im- 
pelled them  to  declare  their  inde- 
^  pendence.  Civil  liberty  and  this 
kind  of  martial  law  cannot  endure 
together ;  the  antagonism  is  irrecon- 
cilable, and,  in  the  conflict,  one  or 
the  other  must  perish. 

"This  nation,  as  experience  has 
proved,  cannot  always  remain  at 
peace,  and  has  no  right  to  expect 
that  it  will  always  have  wise  and  hu- 
mane rulers,  sincerely  attached  to 
the  principles  of  the  Constitution. 
Wicked  men,  ambitious  of  power, 
with  hatred  of  liberty  and  contempt 
of  law,  may  fill  the  place  once  occu- 
pied by  Washington  and  Lincoln; 
and  if  this  right  is  conceded,  and  the 
calamities  of  war  again  befall  us, 
the  dangers  to  human  liberty  are 
frightful  to  contemplate.     If  our 
fathers  had  failed  to  provide  for 
just  such  a  contingency,  they  would 
have  been  false  to  the  trust  reposed 
in  them.    They  knew — ^the  histoiy 
of  the  world  told  them. — ^the  nation 
they  were  founding,  be  its  existence 
short  or  long,  would  be  involved  in 
war;  how  often  or  how  long  con- 
tinued, human  foresight  could  not 
tell;    and    that    unlimited    power, 
wherever  lodged  at  such  a  time, 
was   especially  hazardous  to  free- 
men.    For  this,  and  other  equally 
weig-hty  reasons,  they  secured  the 
inheritance  they  had  fought  to  main- 
tain, by  incorporating  in  a  written 
Constitution  the  safeguards  which 
time  had  proved  were  essential  to 
Its  preservation.    Not  one  of  these 
safeguards  can  the  President  or  Con- 
gress  or  the  judiciary  disturb,  ex- 
cept the  one  concerning  the  writ  of  • 
habeas  corpus.'' 
Airain: 

**Th(B  illustrious  men  who  framed 
that  instrument  were  guarding  the 
foundations  of  civil  liberty  against 
Uie  abuses  of  unlimited  power;  they 
w^ere  full  of  wisdom,  and  the  lessons 
of  history  informed  them  that  a 
trial  by  an  established  court,  assist- 
ed -by  an  impartial  jury,  was  the 
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only  sure  way  of  protecting  the  citi- 
zen against  oppression  and  wrong* 
Knowing  this,  they  limited  the  sus- 
pension to  one  great  right,  and  left 
the  rest  to  remain  forever  inviolable. 
But  it  is  insisted  that  the  safety 
of  the  country  in  time  of  war  de- 
mands that  tills  broad  claim  for 
martial  law  shall  be  sustained.  If 
this  were  true,  it  could  be  well  said 
that  a  country,  preserved  at  the* 
sacrifice  of  all  the  cardinal  principles 
of  liberty,  is  not  worth  the  cost  of 
preservation.    Happily,  it  is  not  so/*^ 

Again : 

''Martial  law  cannot  arise  from  a 
threatened  invasion.  The  necessity 
must  be  actual  and  present ;  the  in- 
vasion real,  such  as  effectually  closes 
the  courts  and  deposes  tiie  civil  ad- 
ministration." Ex  parte  Milligan, 
4  Wall.  2, 18  L.  ed.  281  et  seq. 

The  war  powers  of  national  gov- 
ernment have  been  elaborately  dis- 
cussed by  the  United  States  Su- 
preme Court  in  the  Milligan  Case, 
supra ;  Texas  v.  White,  7  Wall.  700, 
19  L.  ed.  227  et  seq.;  Ex  parte 
Lange,  18  Wall.  168,  21  L.  ed.  872; 
Ochoa  V.  Hernandez  y  Morales,  230 
U.  S.  139,  57  L.  ed.  1427,  83  Sup. 
Ct.  Rep.  1038. 

Under  §  10  of  the  Amendments 
of  the  Constitution  of  the  United 
Stetes,  all  powers  not  granted  to  the 
national  government  and  not  pro- 
hibited to  the  states  are  reserved  to 
the  states  respectively  or  to  the  peo- 
ple. Under  this  provision  it  has 
been  decided  by  the  United  States 
Supreme  Court  that  all  powers  re- 
lating merely  to  co».tit«tioni  i 
municipal  legisla-  i«w-pow«v 
Hon  or  to  internal  *'  "***'^- 
police  are  not  surrendered  by  the 
states,  and  in  relation  to  these  the 
power  of  a  state  is  unqualified  and 
exclusive  (New  York  v.  Miln,  11 
Pet.  102,  9  L.  ed.  648 ;  United  States 
V.  Cruikshank,  92  U.  S.  542.  23  L. 
ed.  588 ;  Butehers'  Union,  S.  H.  &  L. 
S.  L.  Co.  V.  Crescent  City  L.  S.  L. 
&  S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed. 
585,  4  Sup.  Ct.  Rep.  652) ;  that  the 
purpose  of  this  Amendment  is  to 
put  beyond  all  dispute  that  the  pow- 
ers not  granted  by  the  Constitution 
to  the  Federal  government  are  re- 
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Berved  to  the  people  (Kansas  v.  Col-» 
orado,  206  U.  S.  46,  61  L.  ed.  956» 
27  Sup.  Ct.  Rep.  655) .  Ithasoftea 
been  said  that  this  government  is 
ia  firovemment  of  divided  powers; 
those  powers  of  a  national  charac- 
ter being  vested  in  the  national  gov* 
emment,  and  all  other  powers  vest- 
ed in  the  state  government ;  that  this 
country  is  now,  has  been,  and  must 
be  ''an  indestructible  Union  of  in- 
destructible states/' 

Construing  the  statutes  above 
tiuoted  from,  and  the  proclamation  of 
the  President,  in  connection  with  the 
decisions  of  the  Supreme  Court,  we 
are  bound  to  conclude  that  it  was 
not  the  purpose  of  either  the  Presi- 
dent or  Congress  to 

5i?"po".*'':r  prohibit   the    state 

vosseaiiion  of        courts  from  enter- 

SSvlrSLeat.         taiuing  jurisdiction 

and  proceeding  to 
judgment  in  all  cases  as  heretofore, 
but  that  the  only  purpose  was  to 
prevent  states  from  seizing  prop- 
erty necessary  to  be  used  in  the 
maintenance  of  the  transportation 
system  of  the  country  for  the  use 
of  the  national  government. 

In  the  case  before  us  there  is  no 
effort  to  impair  the  railroad  service 
by  taking  any  of  the  property  used 
in  operation  of  railroads,  and  spe- 
cially for  the  purposes  named  in 
the  statutes  above  quoted  from,  and 

it  is  therefore  un- 

STri^ift^-^'Ji-t  necessary  to  say 
—Federal  whcthcr  an  execu- 

;r.t;^l"?o^,St.'     tion  couW  be  levied 

or  not.  No  effort  is 
here  made  to  levy  an  execution 
against  the  property  used  in  trans- 
portation, but  the  garnishment  here 
merely  brings  the  Mobile  &  Ohio 
Railroad  Company  into  court  to  an- 
swer whether  it  is  indebted  to  the 
Texas  &  Pacific  Railway  Company, 
and,  if  so,  that  the  court  may  render 
proper  judgment  fixing  the  rights  of 
the  parties  with  reference  to  such 
fund,  but  does  not  involve  the  seiz- 
ure of  any  money  or  other  property 
in  such  way  as  to  interfere  with  the 
Director  General's  direction  of  the 
railroads. 
The  proclamation  of  the  Presi- 


dent^ prohibitinff  execution  or  other 
mesne  process,  does 

not  prevent,  and  '^^SSS^umm. 
was  not  intended  to 
prevent,  a  proceeding  of  the  duuv 
acter  here  involved.  The  word 
"mesne"  means  intermediate;  in- 
tervening; the  mid- 
dle between  two  ex-  SlSU" ***" 
tremes.  Black's 
Dictionary.  As  defined  by  the  cir- 
cuit court  of  the  United  States  m 
Moredock  v.  Kirby,  118  Fed.  180,  at 
page  186,  Judge  Evans,  in  deliver- 
ing this  opinion,  says :  ''In  Goldey 
V.  Morning  News,  156  U.  S.  519,  39 
L.  ed.  517,  15  Sup.  Ct.  Rep.  659, 
allusion  is  made  by  the  court  to  the 
service  of  'mesne  process'  upon  the 
'authorized  agent'  of  a  defendant, 
but  mesne  process  and  original  proo* 
ess  and  final  process  are  very  dif- 
ferent things.  Bouvier,  in  his  Law 
Dictionary,  defines  the  former  by 
saying  that  'process  which  is  issued 
in  a  suit  between  the  original  and 
final  process  is  called  "mesne  proc- 
ess."' The  court,  of  course,  used 
the  word  advisedly,  and  had  nothing 
in  view  except  an  interlocutory  no- 
tice, or  something  of  a  kindred  na- 
ture." 

The  15th  section  of  chapter  26, 
40  Stet.  at  L.  458,.Comp.  Stet  § 
S115fo,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  765  (Act  March  21,  1918),  in  ex- 
press terms  reserves  the  lawful 
police  regulations  in  the  several 
stetes,  except  as  to  refirulations 
which  may  affect  the  transportation 
of  troops,  war  material,  government 
supplies,  or  the  issuance  of  bonds. 
This  recognition  of  police  r^rula- 
tions  means  to  reserve  to  the  stetes 
all  the  police  power  of  the  stete  un- 
impaired, except  as  to  the  subjects 
excepted  in  the  statute,  and  in  vol- 
ume 6,  Words  and  Phrases,  1st  ed., 
p.  5438,  we  find  the  following: 
"Police  regulations  are  such  pro- 
visions of  law  as  are  designed  to 
protect  the  lives,  limbs,  health,  com- 
fort, and  quiet  of  citizens,  and  secure 
them  in  the  enjojmient  of  their  prop- 
erty, which  can  be  invoked  only  for 
an  interference  with  one's  dominion 
over  his  own  property  to  prevent 
such  use  of  it  by  him,  or  its  continu- 
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ance  in  such  conditions  as  would  be 
detrimental  to  the  community." 

Again: 

^'Laws  and  ordinances  relating  to 
the  safety,  comfort,  health,  conven- 
ience, good  order,  and  general  wel- 
fare of  the  inhabitants  are  styled 
'police  regulations/" 

In  Cooley  on  Constitutional  Limi- 
tations, ♦574,  we  find  the  following 
definition  by  that  distinguished  au- 
thor: **In  the  American  constitu- 
tional system,  the  power  to  establish 
the  ordinary  regulations  of  police 
has  been  left  with  the  individual 
states,  and  cannot  be  assumed  by  the 
national  government.  Neither  can 
the  national  government,  through 
any  of  its  departments  or  officers, 
assume  any  supervision  of  the  police 
regulations  of  the  states,  so  long  as 
they  do  not  invade  the  sphere  of 
national  sovereignty,  and  obstruct 
or  impede  the  exercise  of  any  au- 
thority which  the  Constitution  has 
confided  to  the  nation." 

It  is  unnecessary  now  to  decide 
whether  an  execution  could  issue 
after  final  judgment  or  not.  That 
question  can  be  decided  when  it 
arises  properly.  We  are  satisfied 
that  it  was  not  the  meaning  of  Con- 
gress, nor  of  the  President,  to  un- 
dertake to  prohibit  the  states  from 
administering  justice  and  to  compel 
the  discharge  of  lawful  obligations 
or  to  protect  private  rights.  It  is 
clear  to  us  that  the  garnishee  is  not 
entitled  to  plead  the  question  pre- 
sented by  its  answer  in  this  cause, 
and  that  it  was  the  purpose  of  Con-  < 
gress  to  prohibit  these  questions  be- 
ing presented  by  the  railroads.    It 
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is  presumed  that,  when  the  judg- 
ment is  established  BvideMce- 

in    a    court    of    com-    pre«iimptlon— 

petent  jurisdiction,  *•""  •'  •"•*•"• 
the  Director  General  operating  the 
carriers  will  discharge  such  obliga- 
tions against  such  carriers,  or  per- 
mit such  carriers  to  do  so  without 
question.  We  are  satisfied  that  Con- 
gress and  the  President  did  not  in- 
tend to  suspend  the  collection  of 
debts  against  carriers,,  or  to  grant 
the  carriers  immunity  from  judg- 
ments and  the  payment  of  their  own 
obligations. 

We  think  the  learned  court  below 
erred  in  discharging  the  Mobile  & 
Ohio  Railroad  Company  as  gar- 
nishee, and  in  holding  that  it  had 
no  jurisdiction  to  proceed  to  deter- 
mine the  controversy  before  it. 

It  is  urged  here  by  the  appellees 
Vicksburg, ,  Shreveport,    &   Pacific 
Railroad  and  the  Alabama  &  Vicks- 
burg Railway,  that  the  judgment 
should  be  affirmed  as  to  them,  be- 
cause the  cause  was  set  down  for 
hearing    less    than 
four  months  after  ^^SS^tfn^ 
the     answer     was  j^*?*  «* 
filed,  and  therefore  VSUlt^"^^" 
the  answer  must  be 
taken  as  true.     Inasmuch  as  the 
chancellor  held  that  he  had  no  juris- 
diction, we  think  the  cause  should 
be  reversed  and  remanded  in  ac- 
cordance with  law,  and  the  case  is 
accordingly  reversed  and  remanded. 

Stevens,  J.,  took  no  part  in  the 
consideration  and  decision  of  this 
case. 

Petition  for  suggestion  of  error 
denied  May  5,  1919. 


1680 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  AXJL 


ANNOTATION. 
Federal  control  of  public  utililiet. 


L  Introductory,  1680. 
n.  Validity  of  measures  for  Federal 
control : 
a«  Acts  of  Congress,  1680. 

b.  Joint  Resolution  of  Congress, 

1684. 

c.  Presidential  proclamations: 

1.  Proclamations  of  Decem- 

ber 26,  1917,  1685. 

2.  Proclamation  of  July  22, 

1918,  1687. 
8.  Proclamation   of   Noyem*- 
ber  2,  1918,  1687. 

d.  Orders  of  Director  General  of 

Railroads : 
1.  Orders  Nos.  18  and  18a, 
1689. 

7.  IfUroductory^ 

On  the  29th  of  August,  1916,  the 
Congress  of  the  United  States  enacted 
a  law  (9  Fed.  Stat.  Anno.  2d  ed.  p. 
1095)  which  empowered  the  President, 
in  time  of  war,  to  take  possession  and 
assume  control  of  any  system  or  sys- 
tems of  transportation  and  utilize 
them  for  the  transportation  of  troops 
and  materials  of  war.  Pursuant  to 
this  act,  the  President,  oh  the  26th  day 
of  December,  1917,  assumed  control  of 
the  railroads  of  the  United  States  and 
appointed  William  G.  McAdoo,  the 
then  Secretary  of  the  Treasury,  and 
designated  him  to  be  the  Director  Gen- 
eral of  Railroads,  under  whos^  direc- 
tion the  control  of  the  transportation 
systems  was  to  be  carried  out.  On 
Mai^ch  ilf  1918,  a  second  act  on  the 
same  subject  was  passed  by  Congress 
(Fed,  St^t.  Anno.  Supp.  1918,  p.  757), 
•which  in  detail  recited  how  the  con- 
trol so  granted  the  President  should 
be  exercised.  Certain  general  orders 
were  issued  by  the  Director  General 
in  the  course  of  his  administration. 
A  joint  resolution  of  Congress  was 
passed  on  July  16,  1918  (Fed.  Stat. 
Anno.  Supp.  1918,  p.  834),  authorizing 
the  President  to  take  over  and  control 
the  telephone,  telegraph,  and  marine 
cable  systems  of  the  country.  The  au- 
thority thus  granted  was  exercised  by 
the  President  as  to  the  telegraph  and 
telephone  companies  by  proclamation 
of  July  22,  1918,  and  as  to  the  marine 


II.  d.— continued. 

2.  Order  No.  26,  1694. 

3.  Order  No.  50,  1695. 

III.  Extent  of  Federal  control,  1702. 

IV.  Right  of  action  by  public  utility, 

1710. 
V.  Right  of  action  against  public  util- 
ity, 1710. 
VI.  Jurisdiction  of  action  by  or  against 
public  utility,  1714. 

VII.  Service  of  process,  1716. 
VIII.  Removal  of  cause  to  Federal  eoozt, 
1715. 
IX.  Execution  of  process  against  public 
utility,  1716. 

cables  on  November  16,  1918,  each 
naming  the  Postmaster  General  as  the 
agent  intrusted  with  such  control.  In 
the  present  note  it  is  proposed  to  dis- 
cuss the  validity,  interpretation,  and 
effect  of  these  acts,  proclamations,  and 
orders. 

II.  Talidity    of    measures    for    Federd 

control, 

a.  AetB  of  Congress, 

The  Act  of  Congress  of  August  29, 
1916,  to  which  the  President's  procla- 
mation assuming  Federal  control  of 
railroads  is  referable,  provides :  'The 
President,  in  time  of  war,  is  empow- 
ered, through  the  Secretary  of  War,  to 
take  possession  and  assume  control  of 
any  system  or  systems  of  transporta- 
tion, or  any  part  thereof,  and  to  utilize 
the  same,  to  the  exclusion  as  far  as 
may  be  necessary  of  all  other  traffic 
thereon,  for  the  transfer  or  transpor- 
tation of  troops,  war  material  and 
equipment,  or  for  such  other  purposes 
connected  with  the  emergency  as  may 
be  needful  or  desirable."  39  Stat  at 
L.  645,  chap.  418,  Comp.  Stat.  §  1974 
a,  9  Fed.  Stat.  Anno.  2d  ed.  p.  1095. 

The  act  of  Congress  of  March  21, 
1918  (40  Stat,  at  L.  456,  chap.  25,  §  10, 
Comp.  Stat.  §  3115}  j.  Fed.  Stat.  Anno. 
Supp.  1918,  p.  762) ,  provides  in  part  as 
follows:  "Carriers  while  under  Fed- 
eral control  shall  be  subject  to  all 
laws  and  liabilities  as  common  car- 
riers, whether  arising  under  state  or 
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Foderal  Iftws  or  at  coimnon  law,  ex- 
cept in  BO  far  as  may  be  inconsistent 
with  the  proyisions  of  this  act  or  any 
other  act  applicable  to  such  Federal 
control  or  with  any  order  of  the  Presi- 
dent. Actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such 
carriers  and  judgments  rendered  as 
now  provided  by  law;  and  in  any  ac- 
tion at  law  or  suit  in  equity  against 
the  carrier^  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  car- 
rier is  an  instrumentality  or  agency  of 
the  Federal  government.  Nor  shall 
any  such  carrier  be  entitled  to  have 
transferred  to  any  Federal  court  any 
action  heretofore  or  hereafter  insti- 
tuted by  or  against  it,  which  action 
was  not  so  transferable  prior  to  the 
Federal  control  of  such  carrier;  and 
any  action  which  has  heretofore  been 
so  transferred  because  of  such  Fed- 
eral control  or  of  any  act  of  Congress 
or  official  order  or  proclamation  relat- 
ing thereto  shall  upon  motion  of  either 
party  be  retransferred  to  the  court  in 
which  it  was  originally  instituted. 
But  no  process,  mesne  or  final,  shall 
be  levied  against  any  property  under 
such  Federal  control.  .  •  .  Nothing 
in  this  act  shall  be  construed  to 
amend,  repeal,  impair,  or  affect  the 
existing  laws  or  powers  of  the  states 
in  relation  to  taxation  or  the  lawful 
police  regulations  of  the  several 
states,  except  wherein  such  laws,  pow- 
ers, or  regulations  may  affect  the 
transportation  ot  troops,  war  mate- 
rials, government  supplies,  or  the  is- 
sue of  stocks  and  bonds.** 

That  Congress  had  authority  in  time 
of  war  to  enact  the  legislation  placing 
certain  public  utilities  under  Federal 
control  is  now  generally  conceded,  and 
the  constitutionality  of  the  acts  can- 
not be  seriously  questioned.  Northern 
P.  R.  Co.  V.  North  Dakota  (1919)  250 
U.  S.  135,  63  L.  ed.  897,  P.U.R. 
1919D,  705,  39  Sup.  Ct.  Rep.  505; 
Nueces  Valley  Tov^n-Site  Co.  v.  Mc- 
Adoo  (1919)  257  Fed.  .143;  Dahn  v. 
McAdoo  (1919)  256  Fed.  549;  Wain- 
wright  V.  Pennsylvania  R.  Co.  (1918) 
253  Fed.  459;  Vaughn  v.  Stete  (1919) 

—  Ala.  App.  — ,  81  So.  417;  West  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1919) 

—  Mass.  — ,  123  N.  E.  621 ;  Lavallb  v. 

4  A.L.R.— toe. 


Northern  P.  R.  Co.  (reported  here- 
with) ante,  1659. 

Thus  it  has  been  said:  ''The  com- 
plete and  undivided  character  of  the 
war  power  of  the  United  States  is  not 
disputable.  Selective  Draft  Law 
Gases  (Arver  v»  United  States)  (1917) 
245  U.  S.  866,  62  L.  ed.  349,  L.R.A. 
1918C,  861,  88  Sup.  Ct.  Rep.  159,  Ann. 
Cas.  1918B,  856;  Ex  parte  Milligan 
(1867)  4  Wall.  (U.  S.)  2, 18  L.  ed.  281; 
Legal  Tender  Cases  (1871)  12  Wall. 
(U.  &)  457,  20  L.  ed.  287;  Stewart  v. 
Xahn  (Stewart  v.  Bloom)  (1871)  11 
Wall.  (U.  S.)  498, 20  L.  ed.  176.  On  the 
face  of  the  statutes  it  is  manifest  that 
they  were  in  terms  based  upon  the  war 
power,  since  the  authority  they  gave 
arose  only  because  of  the  existence  of 
war,  and  the  right  to  exert  such  au- 
thority was  to  cease  upon  the  war's 
termination.  To  interpret,  therefore, 
the  exercise  of  the  power  by  the  pre- 
sumption of  a  continuance  of  a  state 
power  limiting  and  controlling  the 
national  authority,  was  but  to  deny 
its  existence.  It  was  akin  to  the  con- 
tention that  the  supreme  right  to  raise 
armies  and  use  them  in  case  of  war 
did  not  extend  to  directing  where  and 
when  they  should  be  used."  Northern 
P.  R.  Co.  V.  North  Dakota  (1919)  250 
U.  S.  185,  68  L.  ed.  897,  P.U.R.1919D, 
705,  89  Sup.  Ct.  Rep.  505. 

''The  assumption  of  Federal  control 
was  in  eilect  a  mobilization  under  one 
head  of  the  persons  and  corporations 
engaged  in  the  business  of  transpor- 
tation as  a  means  of  meeting  the  emer- 
gencies imposed  by  a  state  of  war. 
.  .  .  Viewed  in  this  light,  the  as- 
sumption of  control  was  without 
doubt  within  the  power  granted  by  the 
Constitution  to  the  Federal  govern- 
ment, and  was  an  appropriate  instru- 
mentality for  carrying  into  effect  the 
known  powers  of  the  government." 
Lavalle  v.  Northern  P.  R.  (3o.  (re- 
ported herewith)  ante,  1659. 

Similarly  in  Vaughn  v.  State 
(1919)  —  Ala.  App.  — ,  81  So.  417,  con- 
struing the  act  of  Congress  approved 
March  21, 1918,  the  court  said:  'There 
can  be  no  doubt  that  the  same  author- 
ity, inherent  in  the  Federal  govern- 
ment, through  which  it  has  called  in- 
to its  service  under  a  system  of  selec- 
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tive  draft  its  citizen  soldiery,  may  be 
used  to  commandeer  and  mobilize  its 
corporate  citizenship  for  the  purpose 
of  moving  and  suppljring  the  Army 
with  the  substances  and  material  for 
military  operations.  .  .  .  And  the 
validity  of  this  statute  is  sustainable 
on  no  other  theory  than  that  the  trans* 
portation  companies  are  operating 
their  respective  systems  under  Fed- 
eral control.  If  such  companies  are 
in  no  way  connected  with  the  operat- 
ing systems,  we  submit  that  it  would 
not  be  within  the  power  of  Congress 
to  subject  them  to  liability  and  suits 
thereon  for  the  torts,  miscarriages, 
and  defaults  of  the  employees  of  the 
Federal  government.  Such  an  act 
would  be  an  arbitrary  exercise  of  leg- 
islative power,  contrary  to  the  estab- 
lished principles  of  private  rights  and 
distributive  justice,  and  tantamount 
to  a  denial  of  due  process  of  law. 
Zeigler  v.  South  &  North  Ala.  R.  Co. 
(1877)  68  Ala.  694;  Mobile  Light  & 
R.  Co.  v.  S.  D.  Copeland  &  Son  (1916) 
16  Ala.  App.  236,  78  So.  181;  Bank  of 
Columbia  v.  Okely  (1819)  4  Wheat.  (U. 
S.)  236,  4  L.  ed.  669;  Hurtado  v.  Cal- 
ifornia (1884)  110  U.  8.  616,  28  L.  ed. 
232,  4  Sup.  Ct.  Rep.  Ill,  292;  Dent  v. 
West  Virginia  (1889)  129  U.  S.  114, 
32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231; 
Leeper  v.  Texas  (1891)  139  U.  S.  462, 

36  L.  ed.  226,  11  Sup.  Ct  Rep.  677; 
Giozza  V.  Tiernan  (1893)  148  U.  S.  667, 

37  L.  ed.  699,  13  Sup.  Ct.  Rep.  721; 
Jones  V.  Brim  (1897)  166  U.  S.  180, 
41  L.  ed.  677,  17  Sup.  Ct  Rep.  282; 
Maxwell  v.  Dow  (1900)  176  U.  S.  681, 
44  L.  ed.  697,  20  Sup.  Ct  Rep.  448, 
494;  6  R.  C.  L.  pp.  433-446,  embracing 
Iff  430  to  442,  on  Constitutional  Law. 
On  the  other  hand,  if  the  carriers  are 
operating  under  Federal  control  and 
are  agencies  of  the  government,  the 
authority  of  Congress  to  impose  lia-. 
bility  on  the  carriers  for  the  torts  of 
their  employees  is  clearly  sustainable 
on  the  theory  that  such  responsibility 
encourages  caution  on  the  part  of  the 
carriers  and  their  employees,  pro- 
motes efficiency,  and  safeguards  the 
interests  of  the  government  and  the 
general  public.'* 

So,  in  Wainwright  v.  Pennsylvania 
R.  Co.  (1918)  268  Fed.  469,  the  court 


passed  on  the  constitationality  of  the 
act  of  Congress  approved  March  21, 
1918,  and,  confining  its  opinion  to  ae- 
tions  instituted  in  the  Federal  courts, 
said:  ''That  Congress  possesses  the 
power  to  enact  legislation  of  this  na- 
ture, under  the  Constitution,  cannot 
be  questioned  at  this  day.  There  are 
several  grounds  upon  which  it  must 
be  sustained.  (1)  In  M'Culloch  v. 
Maryland  (1819)  4  Wheat  (U.  &)  316, 
421,  4  L.  ed.  679,  606,  Chief  Justice 
Marshall  delivering  the  opinion  of  the 
court,  it  was  held  as  a  proper  canon 
of  the  interpretation  of  the  powers  of 
Congress  under  the  national  Consti- 
tution, among  others:  Tiot  the  end  be 
legitimate,  let  it  be  within  the  scope 
of  the  Constitution,  and  all  means 
which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are 
not  prohibited,  but  consist  with  the 
letter  and  spirit  of  the  (Constitution, 
are  constitutional.'  This  rule  o{  con- 
struction has  never  been  doubted  or 
questioned  by  any  subsequent  deci- 
sion, but  has  been  uniformly  followed 
whenever  it  has  been  before  the 
courts,  and  must  therefore  be  accepted 
as  elementary  in  the  construction  of 
the  national  Constitution.  That  there 
is  nothing  in  the  Constitution  prohib- 
iting Congress  from  determining  the 
venue  in  civil  actions  is  beyond  ques* 
tion.  Article  1,  §  8,  cl.  11,  of  the  Con- 
stitution, grants  Congress  the  power 
to  declare  war,  and  clause  12  of  that 
section  empowers  it  to  raise  and  sup- 
port armies.  That,  by  virtue  of  these 
provisions  of  the  Constitution,  Con- 
gress may  use  all  means  which  are, 
in  its  opinion,  appropriate  to  the  end, 
and  not  prohibited  by  some  provision 
of  the  Constitution,  has,  under  the 
rule  established  in  M'Culloch  v.  Mary- 
land, been  settled  in  Miller  v.  United 
States  (Page  v.  United  States)  (1871) 
11  Wall.  (U.  S.)  268,  20  L.  ed.  135,  and 
Stewart  v.  Kahn  (Stewart  v.  Bloom) 
(1871)  11  Wall.  (U.  S.)  498,  606,  507, 
20  L.  ed.  176,.  179 ;  realBtoned  in  May- 
field  V.  Richards  (1886)  115  U.  S.  137, 
29  L.  ed.  334,  5  Sup.  Ct  Rep.  1187. 
•  •  •  See,  also,  the  address  of  former 
Justice  Hughes  on  the  War  Powers 
under  the  Constitution,  42  Am.  Bar 
Asso.  232.    Whether  the  exigencies  ex- 
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iste  J  when  Congress  enacted  this  stat- 
ute was  for  that  body  to  determine, 
and    cannot    be    questioned    by    the 
courts,   if  there   is   any   substantial 
ground  therefor.    M'Cnlloch  v.  Mary- 
land   (U.  S.)    supra;    Lottery    Case 
(Champion  v.  Ames)  (1903)  188  U.  S. 
321,  355,  47  L.  ed.  492,  500,  28  Sup.  Ct. 
Rep.  321,  13  Am.  Crim.  Rep.  561 ;  Mc- 
Dermott  v.  Wisconsin  (1912)  228  U.  S. 
115,  128,  57  L.  ed.  754,  764,  47  L.R.A. 
(N.S.)  984,  38  Sup.  Ct.  Rep.  431,  Ann. 
Cas.  1915A,  39.    That  there  was  sub- 
stantial ground  for  the  enactment  of 
the  statute  requires  no  argument.   The 
conditions  so  graphically  described  in 
the  Legal   Tender   Gases    (1871)    12 
Wall.  (U.  S.)  540,  20  L.  ed.  808)  pre- 
vail now,  and  it  will  conduce  to  brev- 
ity to  refer  to  what  was  there  said, 
without  quoting  it  in  this  opinion. 
That  the  act  was  enacted  under  the 
.  war  power  is  not  only  apparent  from 
its  context,  but  it  is  expressly  declared 
in  §  16  of  the  act  to  be  emergency 
legislation,    enacted    to    meet    condi- 
tions growing  out  of  war;'  and  §  14 
provides  that  the  Federal  control  of 
railroads  shall  continue  not  exceeding 
one  year  and  nine  months  after  the 
ratification  of  the  Treaty  of  Peace. 
(2)   Another  ground  upon  which  the 
act  must  be  sustained  is  that  the  eight 
to  maintain  an  action  in  any  particu- 
lar court  is  always  subject  to  the  leg- 
islative wilL    It  is  only  when  one  is 
deprived  of  all  rights  to  maintain  an 
action  for  the  redress  of  his* wrongs 
that  the  statute  would  be  obnoxious  to 
the  5th  Amendment  to  the  Constitu- 
tion.    Congress  has  uniformly  exer- 
cised that  power  by  providing  in  what 
courts  suits  may  be  maintained,  and  in 
no  instance  has  such  an  act  been  held 
void.     .    .     .     Another  ground  upon 
which  this  provision  of  the  act  must 
be   upheld  is  that  the  courts  of  the 
United  States,  inferior  to  the  Supreme 
Court,  are  not  established  by  the  Con- 
stitution, but  owe  their  existence  and 
poveers  to  Congress  alone.    That  they 
possess  no  powers  not  granted  by  an 
act  of  Congress  was  determined  as 
early  as  1809  in  Bank  of  United  States 
v«   Deveaux,  5  Cranch   (U.  S.)   61,  3 
lu  ed.  38,  and  again  in  1812  in  United 
States  V.  Hudson,  7  Cranch  (U.  S.)  32, 


8  L.  ed.  269,  and  uniformly  adhered  to 
ever  since,  A  late  case  in  which  this 
ruling  is  reafiirmed  is  Ex  parte  Wis- 
ner  (1906)  203  U.  &  449,  455,  51  L. 
ed.  264,  266,  27  Sup.  Ct.  Rep.  150. 
.  That  Congress  may  increase  or  dimin- 
ish their  powers,  or  abolish  them,  is 
beyond  question.  It  has  done  so  a 
number  of  times.  •  .  .  The  conten- 
tion that  the  statute  is  void,  because 
vesting  administrative  officers  with 
legislative  discretion  or  power,  is  with- 
out merit.  Selective  Draft  Law  Cases 
(Arver  v.  United  States)  (1917)  245 
U.  &  866,  389,  62  L.  ed.  349,  357,  L.R. A. 
1918C,  361,  38  Sup.  Ct.  Rep.  159,  Ann. 
Cas.  1918B,  856.  It  is  therefore  clear 
that  the  act  ...  is  within  the 
power  of  Congress  under  the  Consti- 
tution." 

In  one  case,  however,  the  authority 
of  Congress  to  pass  the  Act  of  March 
21,  1918,  has  been  challenged,  and  it 
was  held  unconstitutional  in  so  far 
as  it  pertains  to  the  maintenance  of 
actions  and  the  recovery  of  judgments 
against  carriers  for  damages  sustained 
by  employees  and  others  while  the 
railroad  is  being  operated  by  and  un- 
der the  direction  of  the  Federal  au- 
thorities. Schumacher  v.  Pennsyl- 
vania R.  Co.  (1919)  106  Misc.  564,  175 
N.  Y.  Supp.  84.  In  that  case  the  court, 
in  support  of  its  decision,  said:  ''The 
Federal  government,  in  the  control 
and  operation  of  the  railroad  proper- 
*  ties  taken  over,  is  in  no  sense  the 
agent  or  representative  of  the  rail- 
road companies  to  whom  the  systems 
belong.  By  the  12th  section  of  the  act 
the  moneys  and  other  property  de- 
rived from  the  operation  of  the  car- 
riers during  Federal  control  are  'de- 
clared to  be  the  property  of  the  United 
States.'  If  a  profit  is  realized  from 
such  operation,  the  profit  belongs  to 
the  United  States.  By  §  8  the  Presi- 
dent is  given  power  to  exercise  the 
powers  granted  him  with  relation  to 
Federal  control  through  such  agen- 
cies as  he  may  determine,  and  may  fix 
the  reasonable  compensation  for  the 
performance  of  services  in  connection 
therewith.'  In  other  words,  the  Fed- 
eral government,  in  the  operation  of 
the  systems  taken  over,  acts  as  the 
principal,  and  not  as  the  agent  of  the 
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owners  of  the  transportation  system, 
becoming  a  lessee  of  the  railroad  on 
terms  agreed  upon  between  it  and  the 
companies.    Where  no  agreements  as 
to  rentals  are  reached,  and  where  no 
such  formal  leases  are  entered  into,- 
the  government  is  to  pay  such  a  rent- 
al as  may  be  thereafter  determined 
reasonable  and  just  by  and   in  the 
methods  prescribed.    In  short,  the  re- 
lation between  the  government  and 
the  carrier  is  nothing  more  or  less 
than  that  of  lessor  and  lessee;  the 
lessee  operating  the  road  for  itself 
and  on  its  own  account.    The  employ- 
ees engaged  in  operating  the  various 
systems  are,  for  the  time  being,  at 
least,  the  government's  servants  and 
agents,  suT:>ject  to  its  directions,  paid 
by  the  government,  and  subject  to  dis- 
missal by  it.    .    .    .    If  our  view  and 
construction  of  the  statute  in  question 
are  correct,  we  are  face  to  face  with 
the  legal  question  whether,  in  so  far 
as  it  authorizes  actions  and  judgments 
against  carriers  for  the  negligence  or 
default    of    the    government    or    its 
agents,  such  provisions  are  constitu- 
tional and  valid.    To  state  the  ques- 
tion is  to  answer  it.    We  can  reach  no 
other  conclusion  than  that  in  that  re- 
spect Congress  has  exceeded  its  con- 
stitutional powers.     It  is  repugnant 
to  the  great  underlying  principles  of 
our  jurisprudence,  and  violates,  we 
think,  the  express  provisions  of  the 
6th  Amendment  to  the  Federal  Con- 
stitution, declaring:    'No  person  shall 
be    .     .     .    deprived  of  life,  liberty, 
or  property,  without  due  process  of 
law;   nor   shall  private  property  .be 
taken    for    public    use    without   just 
compensation.'     Certainly  the  taking 
of  the  property  of  a  corporation  to 
pay  the  debt  or  liability  of  the  gov- 
ernment, for  which  the   corporation 
is  in  no  way  responsible,  violates  this 
provision  of  the  Constitution,  and  de- 
prives it  of  the  equal  protection  of  the 
law.     It  probably  was  the  intention 
of  the  f  ramers  of  the  statute  that  the 
government  should  ultimately  pay  all 
such  demands  as  in  justice  and  by 
right  it  should.   It  is  impossible  to  be- 
lieve that  the  contrary  was  in  their 
minds,  but  the  statute  nowhere  so  pro- 
vides.   If  the  carrier  were  compelled 


to  pay  the  judgment  th»  sought  to  be 
entered,  it  would  undoubtedly  have  a 
just  demand  against  the  government 
to  be  reimbursed  for  moneys  so  paid; 
but  the  fact  that  such  a  demand  exists 
in  no  way  cures  the  statute  of  the  in- 
firmity of  unconstitutionality.  The 
taking  of  the  property  of  one  to  pay 
the  debt  of  another  is  none  the  less 
illegal,  even  though  the  party  wronged 
may  assert  his  right  for  compensation. 
The  condenmation  is  against  the  il- 
legal taking,  and  the  violation  of  this 
constitutional  guaranty  is  not  cured 
by  the  possibility  of  future  restitu- 
tion. .  .  .  We  can  reach  no  other 
conclusion  than  that  the  Act  of 
March  21,  1918,  in  so  far  as  it  author- 
ized judgments  against  carrier  cor- 
porations for  the  default  or  liabilities 
of  the  government,  violates  the  Fed- 
eral Constitution,  providing  against 
the  taking  of  private  property  'with- 
out due  process  of  law.' " 

b.  J^int  'ELesolynUon  of  Congresm. 

The  Joint  Resolution  of  Congress, 
passed  July  16,  1918,  provided  as  fol- 
lows: 'That  the  President,  during 
the  continuance  of  the  present  war,  is 
authorized  and  empowered,  whenev«^r 
he  shall  deem  it  necessary  for  the  na- 
tional security  or  defense,  to  super- 
vise or  to  take  possession  and  assume 
control  of  any  telegraph,  telephone, 
marine  cable,  or  radio  system  or  sys^ 
tems,  or  any  part  thereof,  and  to  oper- 
ate the -same  in  such  manner  as  may 
be  needful  or  desirable  for  the  dura- 
tion of  the  war,  which  supervision, 
possession,  control,  or  operation  shall 
not  extend  beyond  the  date  of  the 
proclamation  by  the  President  of  the 
exchange  of  ratifications  of  the  Treaty 
of  Peace:  .  .  .  Provided  further, 
That  nothing  in  this  act  shall  be  con- 
strued to  amend,  repeal,  impair,  or  af- 
fect existing  laws  or  powers  of  the 
states  in  relation  to  taxation  or  the 
lawful  police  regulations  of  the  sev- 
eral states,  except  wherein  such  laws, 
powers,  or  regulations  may  affect  the 
transmission  of  government  commun- 
ications, or  the  issue  of  stocks  and 
bonds  by  such  system  or  systems.** 

This  Joint  Resolution  of  Congress 
has  been  declared  constitutional  by 
the    Supreme    Court    of   the    United 
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States.  Dakota  Cent.  Telbph;  Co.  v. 
South  Dakota  (reported  herewith), 
ante,  1623,  where  the  court  said: 
''That  under  its  war  power  Contrress 
possessed  the  right  to  confer  upon 
the  President  the  authority  which  It 
jrave  him  we  think  needs  nothing  here 
but  the  statement.  •  .  .  And  the 
completeness  of  the  war  power  under 
which  the  authority  was  exerted  and 
by  which  completeness  its  exercise  ia 
to  be  tested  suiBces,  we  think,  to  dis- 
pose of  the  many  other  contentions 
urged  as  to  the  want  of  power  in  Con- 
gress to  confer  upon  the  President  the 
authority  which  it  gave  him." 

The  validity  of  the  Resolution  is  al- 
so upheld  in  Public  Sebvice  Commis- 
sion V.  New  England  Teleph.  A 
Teleg.  Go.  (reported  herewith),  ante, 
1662.  It  is  there  said:  'It  is  con- 
ceded by  both  parties  hereto  that  the 
Resolution  of  Congress  of  July  16, 
1918,  was  a  constitutional  exercise  of 
the  war  powers  of  the  Federal  gov- 
ernment.'' 

And  see  State  ex  rel.  Collins  v.  Cum- 
berland Teleph.  &  Teleg.  Co.  (1919) 
—  Miss.  — ,  P.V.R.1919D,  340,  81  So. 
404,  where  the  eonstitutionali^  of  the 
Resolution,  although  not  directly 
passed  upon,  is  assumed,  and  the 
question  turns  upon  the  excess  of  au-* 
thority  exercised  by  the  Postmaster 
General  in  fixing  rates. 

o.  RreHdential  proislaniations. 

1,  JE^roe^nuMan  of  Decemiber  JM,  1917  • 

The  proclamation  of  the  President 
of  December  26,  1917,  is,  inter  alia,  as 
follows:  'It  is  hereby  directed  that 
the  possession,  control,  operation,  and 
utilization  of  such  transportation  sys- 
tems hereby  undertaken  by  me  shall 
be  exercised  by  and  through  William 
6.  McAdoo,  who  is  hereby  appointed 
and  designated  Director  General  of 
Railroads.  Said  Director  may  perform 
the  duties  imposed  upon  him  so  long 
and  to  such  extent  as  he  shall  deter- 
mine, through  the  boards  of  directors, 
receivers,  officers,  and  employees  of 
said  systems  of  transportation.  Un- 
til and  except  so  far  as  said  Director 
shall,  from  time  to  time,  by  general 
or  special  orders,  otherwise  provide, 
the  boards  of  directors,  receivers,  of*- 


ficers,  and  employees  of  the  various 
transportation  systems  shall  continue 
the  operations  thereof  in  the  usual  and 
ordinary  course  of  business  of  com- 
mon carriers  in  the  names  of  their  re- 
spective companies.''  40  Stat,  at  L. 
90. 

The  authority  of  the  President,  in 
his  proclamation  of  December  26, 
1917,  taking  possession  and  control  of 
certain  systems  of  transportation  by 
virtue  of  the  act  of  Congress  approved 
August  29,  1916,  to  appoint  the  Secre- 
tary of  the  Treasury  as  Director  Gen- 
eral of  Railroads,  is  seriously  ques- 
tioned in  Muir  v.  Louisville  &  N.  R.  Co. 
(1918)  247  Fed.  888,  wherein  the  court 
said:  ''Under  no  established  rule  of 
interpretation  can  it  be  doubted  that 
it  was  the  intention  of  the  legislative, 
body  to  authorize,  in  time  of  war,  the 
War  Department,  and  no  other,  to 
take  over  the  railroads  for  war  pur- 
poses, such  as  transportation  of  troops 
and  war  material,  and  for  such  other 
purposes  as  might  be  desirable  in  the 
emergencies  of  war.  Besides  being  an 
appropriate  function  of  the  War  De- 
partment, it  was  the  plain  meaning  of 
the  statute  which  Congress  enacted 
that  the  War  Department  should  have 
authority  over  it,  and  even  if  we  as- 
sume (which  is  inconceivable)  that 
the  {Secretary  of  War  declined  for 
that  Department  to  take  up  the  war 
work  indicated,  we  find  nothing  in  the 
i  statute  which  authorizes  it  to  be  taken 
up  by  the  Treasury  Department,  nor 
by  a  Director  General  of  Railroads; 
Congress  not  having  intrusted  the 
work  to  either.  And  the  situation,  if 
strict  rules  were  to  operate,  might  in- 
volve consideration  of  the  question 
whether  the  rule  stated  by  the  Su- 
preme Court  in  Smith  v.  Black  (1885) 
115  U.  S.  at  page  319,  29  L.  ed.  402,  6 
Sup.  Ct  Rep.  56,  to  the  effect  that, 
'where  there  is  a  statute  requiring  a 
thing  to  be  done  by  a  known  and  re- 
sponsible public  officer,  it  may  well  be 
held  that  he  must  do  it  in  person,' 
would  not  apply.  ...  Certainly  the 
proposition  is  so  well  established  as 
to  be  elementary  that  Congress  may 
authorize  heads  of  departments  or 
other  officers  to  make  regulations 
within  certain  limits,  and,  when  made 
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within  those  limits/ such  regulations 
have  the  force  and  effect  of  law»  and 
may  be  enforced  as  such;  but  it  has 
often  been  held  that  the  delegation 
of  authority  to  make  regulatory  or* 
ders  gives  no  power  to  add  to,  take 
from,  or  modify  the  limitations  pre* 
scribed  by  Congress.  United  States 
V.  200  Barrels  Whiskey  (1878)  96  U.  S. 
576,  24  L.  ed.  492;  United  States  v.  11,- 
150  Pounds  of  Butter  (1911)  115  C. 
C.  A.  463,  195  Fed.  663,  664.  In  many 
instances  proclamations  by  the  Presi- 
dent, authorized  by  the  Constitution 
or  by  statute,  have  been  given  great 
effect.  Notably  was^this  so  in  United 
States  V.  Klein  (1872)  13  Wall.  (U.  &) 
128,  20  L.  ed.  519,  and  Armstrong  v. 
United  States  (1872)  13  Wall.  (U.  8.) 
154, 20  L.  ed.  614,  and  other  cases.  On 
its  face  the  Act  of  August  29,  1916, 
does  not  give  authority  to  the  Presi- 
dent to  make  or  promulgate  a  proc- 
lamation of  any  character.  No  one, 
however,  could  or  would  contend  that 
he  had  not  abundant  authority  to  issue 
such  documents  whenever  he  thought 
it  proper  to  give  notice  or  information 
to  the  public.  But  such  papers  can- 
not have  any  effect  as  laws,  in  the  ab- 
sence of  express  constitutional  or  con- 
gressional authorization.  •  •  .  The 
proclamation  designates  Mr.  McAdoo 
as  Director  General  of  Railroads.  This 
position  being  unknown  to  the  law,  its 
powers  are  not  fixed;  but  we  suppose 
it  was  the  intention  to  make  him,  not 
only  a  member,  but  the  head,  of  the 
board,  of  directors  of  each  railroad 
company,  the  property  of  which  was 
taken  into  possession,  thus  giving  him, 
instead  of  the  Secretary  of  War,  the 
control  of  all  operations  under  the 
statute.  Many  rules  for  him  to  en- 
force appear  to  be  prescribed  in  the 
proclamation,  but  we  pass  over  all  of 
them  as  having  no  bearing  upon  the 
cased  before  us,  except  that  one  of 
them  which  is  in  this  language:  ^Ex- 
cept with  the  prior  written  assent  of 
said  Director,  no  attachment  by  mesne 
process  or  on  execution  shall  be  levied 
on  or  against  any  of  the  property  used 
by  any  of  said  transportation  systems 
in  the  conduct  of  their  business  as 
common  carriers;  but  suits  may  be 
brought  by  and  against  said  carriers 


and  judgments  rendered  aa  hitherto 
until  and  except  so  far  as  said  Di- 
rector may,  by  general  or  special  or- 
ders, otherwise  determine.'  We  find 
no  statutory  warrant  for  this  provi- 
sion in  the  proclamation,  and  especial- 
ly none  for  the  exception  mentioned 
in  the  last  clause  of  it.  We  may,  how- 
ever, ignore  that  exception,  because 
nothing  appears  to  show  any  attempt 
to  carry  it  into  effect;  but,  even  if  we 
suppose  that  the  other  limited  inter- 
ruption of  the  rights  of  litigants  while 
the  war  goes  on  should  be  patriotically 
accepted  by  all  good  citizens,  litigant 
and  otherwise,  it  by  no  means  follows 
that  the  law  authorizes  any  interfer- 
ence with  the  course  of  judicial  pro- 
cedure between  litigants  before  the 
time  arrives  when  there  might  be  at- 
tempts to  seize,  under  execution  is- 
sued upon  final  judgments,  property 
in  the  temporary  possession  of  the 
United  States  under  the  proclamation. 
Nor  can  we  see  how  even  a  right  to 
prevent  interruption  of  such  tempor- 
ary possession  after  final  judgment 
has  been  rendered  can,  per  se  and  in- 
dependently of  the  nature  of  the  cause 
of  action,  support  the  theory  of  the 
railroad  company  that  the  salts  in 
which  judgments  may  be  rendered 
arise  under  the  Constitution  or  laws 
of  the  United  States/' 

However,  the  subsequent  Act  of 
Congress  of  March  21,  1918,  appar- 
ently confirms  the  authority  of  the 
President,  and,  in  effect,  ratifies  his 
act  in  the  appointment  of  the  Director 
General  of  Railroads.  This  construc- 
tion is  found  in  Rhodes  ▼.  Tatum 
(1918)  —  Tex.  Civ.  App.  — ,  206  S. 
W.  114,  where  the  decision  in  Muir  v. 
Louisville  &  N.  R.  Co.  (Fed.)  supra, 
is  reviewed.  In  the  former  case  it  is 
said :  "It  was  doubtless  this  criticism 
of  the  act  which  induced  Congress  to 
pass  the  law  of  March  21,  1918,  and 
we  think  this  act  cures  the  defects  in 
the  former  act  discussed  by  Judge 
Evans.  One  purpose  of  the  Act  of 
August  29,  1916,  and  of  the  Act  of 
March  21, 1918,  was  to  place  all  trans- 
portation companies  under  the  control 
of  the  national  government  to  facil- 
itate the  handling  of  troops,  equip- 
ment, etc.,  necessary  to  a  successfe! 
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prosecntion  of  the  war.  It  is  provided 
by  §  8  of  the  latter  act  that  'the 
President  may  execute  any  o;f  the  pow- 
ers herein  and  heretofore  granted  him 
with  relation  to  Federal  control 
through  such  agencies  as  he  may  de- 
termine, and  may  fix  the  reasonable 
compensation  for  the  performance  of 
services  in  connection  therewith,'  etc. 
This  section,  in  effect,  approves  the 
appointment  of  a  Director  General, 
and  approves  the  acts  of  such  officer 
and  his  subordinates^  done  in  the  exe- 
cution of  the  powers  granted  the 
President,  and  under  its  provisions  we 
must  accept  the  Director  General  and 
^s  department  as  one  of  the  agencies 
selected  by  the  President  to  aid  him 
in  the  execution  of  the  powers  grant- 
ed by  the  acts  mentioned." 

Similarly  in  Dahn  v.  McAdoo  (1919) 
256  Fed.  549,  the  validity  of  the  Presi- 
dent's proclamation  was  upheld  by  the 
court  as  follows:  "It  seems  entirely 
clear,  therefore,  that,  under  the  acts 
of  Congress  referred  to,  the  President 
was  fully  empowered  in  time,  of  war 
to  take  possession  and  assume  con- 
trol of  the  entire  system  or  systems 
of  transportation  of  the  United  States 
through  the  Secretary  of  War,  and 
place  them  under  the  control  of  a 
Director  General  of  Railroads,  to  man- 
age and  operate  the  same  during  the 
period  for  which  possession  of  them 
.was  taken." 

2,  ProeUtmatian  of  July  22,  1918. 

Six  days  after  the  Joint  Resolution 
of  Congress  of  July  16,  1918,  author- 
izing the  President  to  take  over  and 
control  the  operation  of  the  telegraph 
and  telephone  systems  of  the  country, 
a  proclamation  was  issued  assuming 
this  power,  and,  after  reciting  the  au- 
thority conferred  by  Congress,  inter 
alia,  it  declared :  "It  is  hereby  direct* 
ed  that  the  supervision,  possei^sion, 
control,  and  operation  of  such  tele- 
graph and  telephone  systems  hereby 
by  me  undertaken  shall  be  exercised 
by  and  through  the  Postmaster  Gen- 
eral. .  .  .  From  and  after  12  o'clock 
midnight  on  the  Slst  day  of  July,  1918, 
all  telegraph  and  telephone  systems 
included  in  this  order  and  proclama- 
tion shall  conclusively  be  deemed 
within  the  possession  and  control  and 


under  the  supervision  of  said  Post- 
master General  without  further  act 
or  notice."  Following  this,  by  author- 
ity of  the  President,  the  Postmaster 
General  fixed  a  general  schedule  of 
rates. 

This  proclamation  and  the  order  af- 
fecting rates  pursuant  thereto  have 
been  held  valid  within  the  power  as 
granted  by  the  Joint  Resolution  of 
Congress.  Dakota  Cent.  Teleph.  Co. 
V.  South  Dakota  (reported  herewith) 
ante,  1623. 

3.  Proclamation  of  November  2,  1918. 

On  November  16,  1918,  the  Post- 
master General  assumed  control  of  the 
cable  systems  of  the  country  pursuant 
to  the  proclamation  of  the  President 
under  date  of  November  2,  1918,  the 
armistice  with  Germany  having  in  the 
meantime  gone  into  effect  on  Novem- 
ber 11.  The  validity  of  this  seizure 
of  the  cables  has  been  sustained  by 
the  district  court  on  the  ground  that 
thetiuestion  involved  is  a  political  one, 
and  not  justiciable;  but  the  Supreme 
Court  of  the  United  States  refused  to 
pass  upon  the  question  in  review,  as 
the  cables,  before  the  decision  in  that 
court  was  rendered,  had  been  returned 
to  their  owners.  Commercial  Cable 
Co.  V.  Burleson  (1919)  255  Fed.  99. 
In  that  case  the  plaintiff  filed  a  bill 
in  equity  to.  restrain  the  defendant 
from  interfering  with  the  plaintiff's 
property  or  business  of  which  he  had 
claimed  to  take  possession.  In  sus- 
taining a  motion  to  dismiss  the  bill 
for  lack  of  jurisdiction,  the  court  said : 
'The  question  is,  therefore,  rather  of 
the  power  of  Congress  to  condemn 
property  for  the  President's  use  with- 
in his  limited  powers,  than  of  his  ex- 
ercise of  them.  The  latter,  in  any 
event,  must  be  exempt  from  impedi- 
ment by  individual  interest  before 
courts.  If  Congress  have  not  the  pow- 
er, obviously  it  cannot  put  into  the 
President's  hands  those  instruments 
which  may  be  essential  to  the  dis- 
charge of  his  duties,  except  upon  con- 
dition that  he  submit  to  a  control 
from  which  in  other  respects  he  is  ex- 
empt. That  the  Constitution  should 
prescribe  so  unworkable  a  system 
seems  to  me  unthinkable.  Without  the 
co-operation  of  Congress  the  Presi- 
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dent  is  substantially  without  means  to 
exercise  his  prerogative.  If  he  must 
justify  before  courts  any  occasion  he 
may  have  to  accept  their  assistance, 
government  becomes  in  the  final  analy* 
sis  not  one  of  laws,  but  of  courts. 
.  .  .  Having  such  power,  did  Con* 
gress  intend  to  bestow  upon  the  Presi* 
dent  possession  at  his  mere  assertion 
that  he  wished  it?  Without .  doubt. 
The  language  of  the  resolution  is  that 
he  may  seize  the  cables  Whenever  he 
shall  deem  it  necessary;'  his  conclu- 
sion is  the  single  condition.  The  oc- 
casion lent  color  to  this  interpreta- 
tion. The  war  was  at  its  height;  the 
nation  was  using  every  energy  and  re- 
source towards  its  effective  prosecu- 
tion. The  President,  as  its  executive 
head,  was  responsible  for  its  success, 
and  the  purpose  of  concentrating  in 
him  a  power  commensurate  with  that 
responsibility  was  obvious  in  all  con- 
temporary legislation.  That  Congress 
should  have  contemplated  the  possibil- 
ity that  he  should  be  compelled  at*the 
suit  of  an  individual  to  disclose  and 
justify  the  reasons  for  his  act  is  be- 
yond possibility.  He  had  to  act  quick- 
ly, certainly,  and  without  the  tram- 
mels of  courts  or  private  interests. 
...  If  the  President,  who,  by  virtue 
of  his  office,  was  charged  with  the 
successful  conduct  of  the  war,  decided 
that  an>  such  means  were  necessary, 
his  decision  was  final.  The  plaintiffs 
do  not,  however,  take  that  position. 
They  rely  upon  the  fact  that  after 
November  11,  1918,  the  war  was,  from 
a  military  aspect,  closed,  and  that  the 
powers  of  the  President  had  changed. 
By  virtue  of  what  fact  did  they 
change  ?  Not  by  the  intent  of  Congress, 
because  the  resolution  expressly  ex- 
tends the  powers  until  peace  has  been 
declared.  Had  they  intended  that  a 
suspension  of  hostilities  should  ter- 
minate the  right,  they  would  not  have 
said  precisely  the  contrary.  Nor  did 
they  change  by  any  limitation  of  the 
Constitution  that  I  know.  Even  if  I 
were  to  assume  that  the  power  were 
only  coextensive  with  a  state  of  war, 
a  state  of  war  still  existed.  It  is  the 
treaty  which  terminates  the  war.  The 
Protector  (1871)  12  Wall.  (U.  8.)  700, 
20  L.  ed.  4e3 ;  J.  Ribas  y  Hijo  v.  United 


States  (1904)  194  U.  S.  315,  48  L.  ed. 
994,  24  Sup.  Ct.  Rep.  727.  An  armis- 
tice effeclis  nothing  but  a  suspension 
of  hostilities;  the  war  still  continues. 
It  is  true  that  a  war  may  end  by  the 
cessation  of  hostilities,  or  by  subjuga- 
tion ;  but  that  is  not  the  normal  coarse, 
and  neither  had  hostilities  ceased,  nor 
had  the  enemy  been  subjugated  in  tbe 
sense  in  which  that  term  is  used. 
Thfre  were  still  military  operations, 
the  armistice  had  not  been  carried  oat, 
and  after  it  was,  armed  forces  of  the 
United  States  were  in  occupation  of 
enemy  territory,  and  were  in  Buropean 
and  Asiatic  Russia,  where,  indeed, 
they  still  remain.  The  President  wa& 
still  in  command  of  these  forces,  and 
to  their  conduct  telegraphic  commu- 
nication was  still  essential.  All  that 
the  armistice  could  do  was  to  intro- 
duce a  new,  though  very  vital,  con- 
sideration into  his  decision;  but  it  did 
not  affect  its  finality.  A  court  mi^ht 
conclude  that  there  was  no  basis  for 
the  seizure,  but  a  court  would  have  as 
little  right  to  entertain  the  issue  be- 
fore as  after  the  armistice.  ...  It 
is  true  that,  if  the  issues  were  justici- 
able, I  am  not  prepared  to  say  that 
the  allegations  of  the  bills  would  not 
present  a  case.  Taken  favorably,  as 
I  must  take  them,  they  say  that  the 
plaintiffs  have  given  a  service  which 
in  speed,  in  volume,  in  organization, 
and  in  secrecy  has  been  all  that  the- 
property  is  capable  of  giving.  I  take 
this  to  include  either  separate  opera- 
tion or  joint  controL  In  any  event, 
the  defect,  if  it  were  strictly  a  defect, 
could  be  supplied  by  amendment.  It 
is  plain  that  marine  cables  cannot  be 
used  for  an3rthing  but  the  transmis- 
sion of  intelligence,  and  such  allega- 
tions seem  to  me  unavoidably  to  pre- 
sent for  determination  whether  the 
change  in  possession  could  improve 
the  character  of  the  service,  and  so  be 
necessary  to  the  security  and  defense 
of  the  nation  in  the  only  respect  in 
which  it  could  assist  in  that  defense. 
If  that  question  were  open  to  courts 
at  all,  I  cannot  think  of  any  assertions 
which  would  better  serve  to  opem  it 
The  defendants'  argument  that  a  trial 
might  involve  political  consideratiims 
improper  for  disclosure  onlir-goes  to 
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tke  propriety  of  aay  trial  at  all,  not 
to  the  necessary  inference  from  the 
allegations,  if  they  be  true.  If  true, 
there  was  no  public  necessity;  hence 
the  issue  is  well  framed,  if  it  is  justici- 
able. I  hold  that  it  is  not*'  On  appeal 
from  this  decision  to  the  Supreme 
Court  of  the  United  States  (1919)  250 
U.  S.  360, 63  L.  ed.  1030, 39  Sup.  Ct  Rep. 
512,  the  cause  was  held  under  advise- 
ment, and  while  under  advisementf  the. 
United  States  directed  attention  to 
the  fact  that,  by  authority  of  the  Pres- 
ident, all  cable  lines  with  which  the 
corporations  were  concerned,  and  to 
which  the  bills  related,  had  been 
turned  over  to  and  had  been  accepted 
by  the  corporation,  and  the  govern- 
ment hence  had  no  longer  any  interest 
in  the  controversy.  As  the  result  of 
submitting  an  inquiry  to  counsel  as  to 
whether  the  cases  had  become  moot, 
that  result  is  admitted  by  the  United 
States,  but  in  a  measure  is  disputed 
by  the  appellants  for  the  following 
reasons:  First,  it  is  said  that  as  the 
taking  over  of  the  lines  by  the  Presi- 
dent was  wholly  unwarranted  and 
without  any  public  necessity  whatever, 
there  is  ground  to  fear  that  they  may 
again  be  wrongfully  taken  unless 
these  cases  now  proceed  to  a  decree 
condemning  the  original  wrong;  and, 
second,  that  although  it  is  true  that, 
during  the  operation  of  the  property 
while  under  the  control  of  the  govern- 
ment, all  the  revenues  derived  from  it 
were  separately  kept  and  have  been  re- 
turned to  the  owners  of  the  property, 
— ^a  result  which  financially  is  satis^. 
factory  to  them, — nevertheless,  unless 
there  is  a  decree  in  this  case,  the 
owners  can  feel  no  certitude  that  the 
revenues  may  not  be  claimed  from 
them  by  the  United  States  in  the  fu- 
ture. But  we  are  of  opinion  that  these 
anticipations  of  possible  danger  af- 
ford no  basis  for  the  suggestion  that 
the  cases  now  present  any  possible 
subject  for  the  judicial  action  and 
hence  it  results  that  they  are  wholly 
moot  and  must  be  dismissed  for  that 


reason." 

d.  Orders  of  JHrector  General  o1  BaiU 

roads, 

X.  Orders  Nos,  IS  and  ISa. 

Genera)  Order  No.  18,  promulgated 


on  April  9, 1918,  after  reciting  the  Act 
of  Congress  of  March  21,  1918,  pro- 
vided: ''That  all  suits  against  car- 
riers while  under  Federal  control 
must  be  brought  in.  the  county  or  dis- 
trict where  the  plaintiff  resided,  or  in 
the  county  or  district  where  the  cause 
of  action  arose.''  On  April  18,  1918, 
this  general  order  was  amended  by 
General  Order  No.  18a,  as  follows: 
'It  is  therefore  ordered  that  all  suits 
against  carriers  while  under  Federal 
control  must  be  brought  in  the  county 
or  district  where  the  plaintiff  resided 
at  the  time  of  the  accrual  of  the  cause 
of  action,  or  in  the  county  or  district 
where  the  cause  of  action  arose." 

The  decisions  construing  these  or*- 
ders  of  the  Director  General  of  Rail- 
roads are  not  uniform,  and  although 
a  number  of  cases  assume  their  valid- 
ity, those  in  which  the  point  has  been 
directly  passed  upon,  are  about  equally 
divided. 

Thus,  in  Wainwright  v.  Pennsyl- 
vania R.  Co.  (1918)  253  Fed«  459,  upon 
the  question  of  the  delegation  of  au- 
thority and  the  validity  of  General 
Orders  Nos.  18  and  18a,  it  is  said: 
''Does  the  act  of  Congress  grant  this 
power  to  the  President?  Counsel  for 
plaintiff  contend  that  it  does  not,  re- 
lying upon  that  part  of  §  10  of  the  act 
which  reads:  * 'Actions  at  law  or  suits 
in  equity  may  be  brought  by  and 
against  such  carriers  and  judgments 
rendered  as  now  provided  by  law.  'In 
the  opinion  of  the  court  all  this  quota- 
tion means  is  that  any  person  having 
a  cause  of  action  shall  not,  by  reason 
of  this  act  or  any  regulation  made 
thereunder,  be  deprived  of  the  right 
to  maintain  it  in  a  proper  court,  if, 
under  the  state,  Federal,  or  common 
law,  he  is  entitled  to  a  legal  remedy. 
It  does  not  mean,  as  claimed,  that, 
having  a  cause  of  action  against  the 
carrier,  he  has  the  right  to  institute  it 
in  any  forum  in  which  he  could  have 
brought  it  before  the  passage  of  this 
act.  To  meet  the  exigencies  existing 
during  the  war.  Congress  has  granted 
to  the. President  the  power  to  say  that 
one  shall  not  maintain  an  action  in  a 
forum  where  the  natural  effect  of  se- 
lecting such  forum  will  be,  in  the 
language  of  General   Order  No.   18, 
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That  men  operating  trains  engaged 
in  hauling  war  materials,  troops,  mu- 
nitions, or  supplies,  are  required  to 
leave  their  trains  and  attend  court  as 
witnesses,  and  travel  sometimes  for 
hundreds  of  miles  from  their  work, 
necessitating  absence  from  their 
trains  for  days  and  sometimes  for  a 
week  or  more,  which  practice  is  highly 
prejudicial  to  the  just  interests  of  the 
government  and  seriously  interferes 
with  the  physical  operation  of  the  rail- 
roads ;  and  the  practice  of  suing  in  re- 
mote jurisdictions  is  not  necessary  for 
the  protection  of  the  rights  or  .the  just 
interests  of  plaintiffs/  That  the  ex- 
ercise of  the  right  to  maintain  actions 
in  a  forum  distant  from  the  place 
wheie  the  witnesses  reside  will  seri- 
ously interfere  with  the  successful 
prosecution  of  the  war  cannot  be  open 
to  doubt.  How  are  the  soldiers  draft- 
ed under  the  Selective  Draft  Act  to  be 
transported  from  the  interior  to  the 
seaports,  if  the  operation  of  trains  is 
to  be  interfered  with  in  this  manner? 
How  are  munitions,  clothing,  food, 
coal,  and  other  supplies  necessary  to 
carry  on  the  war,  to  be  transported  ex- 
peditiously, if  the  employees,  without 
whom  trains  cannot  be  operated,  are 
to  be  compelled  to  leave  their  employ- 
ment to  attend  as  witnesses  at  places 
hundreds  of  miles  away  from  where 
their  duties  require  them  to  be,  when- 
ever a  person  has,  or  imagines  he  has, 
a  cause  of  action  against  the  carrier, 
and  for  his  convenience,  or  in  some 
instances,  perhaps,  to  prevent  a  proper 
defense,  institutes  the  action  in  a 
court  far  distant  from  the  district 
where  the  cause  of  action  arose,  and 
In  a  district  other  than  that  of  the 
residence  of  the  plaintiff  at  the  time 
of  the  accrual  of  the  cause  of  action? 
The  fact  that  not  only  the  plaintiff, 
but  his  witnesses,  can  more  conven- 
iently attend  the  court,  if  held  at  or 
near  his  home,  or  where  the  cause  of 
action  accrued,  may  well  raise  a  doubt 
whether  the  selection  'of  the  foreign 
forum  is  always  made  in  good  faith. 
The  amendment  of  General  Order  No. 
18a  was  evidently  intended  to  prevent 
a  change  of  residence  for  the  purpose 
of  enabling  a  suit  to  be  brought  at  a 
distance  from  where  the  plaintiff  re- 


sided at  the  time  of  the  accrual  of  the 
cause  of  action,  as  is  so  frequently 
done  to  enable  one  to  maintain  an  ac- 
tion in  a  national  court,  instead  of  in 
the  courts  of  the  state  of  which  the 
plaintiff  and  defendant  were  both  citi- 
zens at  the  time  of  the  accrual  of  the 
cause  of  action.  .  .  .  There  is  noth- 
ing in  the  general  orders  under  con- 
sideration which  deprives  the  plaintiff 
•  of  her  right  to  maintain  an  action 
against  the  defendant,  but,  for  rea- 
sons of  public  necessity,  in  a  time  of 
war,  these  regulations  were  made,  be- 
cause, in  the  opinion  of  the  President 
and  Director  General,  for  good  and 
sufficient  reasons,  they  are  necessaiy 
to  prevent  serious  interference  with 
the  physical  operation  of  railroads  un- 
der the  control  of  the  government  and 
employed  in  the  prosecution  of  the 
war.  The  .  .  .  regulations  may 
well  be  sustained  upon  the  ground 
that  'salus  populi  suprema  lex  est,' — 
'The  welfare  of  the  people  is  the  para- 
mount law.'" 

Similarly  the  validity  of  these  Gen- 
eral Orders  was  sustained  in  Rhodes 
V.  Tatum  (1918)  —  Tex,  Civ.  App.  — , 
206  S.  W.  114,  in  the  following  lan- 
guage of  the  court:  *^f  it  appears  to 
the  President  that  the  practice  of  su- 
ing carriers  in  jurisdictions  other  Uian 
where  the  cause  of  action  arose,  or 
where  the  plaintiff  resides,  interferes 
with  the  efficiency  of  the  transports- 
tion  companies,  §  9  confers  the  power 
upon  him  to  adopt  all  reasonable 
means  to  relieve  the  condition  and  to 
abolish  the  practice*  Congress  may 
authorize  an  executive  administrative 
officer  to  make  such  rules  and  regula- 
tions as  may  be  necessary  to  the  ef- 
fective execution  of  the  laws,  even 
though  the  enforcement  of  such  laws 
is  made  to  depend  upon  conditions  to 
be  ascertained  by  him,  and  the  exer- 
cise of  a  sound  discretion  in  the  mat- 
ter of  its  execution  is  given  him.  .  .  . 
Any  order  issued  by  Mr.  McAdoo  as 
Director  General  must  be  considered 
as  the  order  of  the  President.  Gen- 
eral Orders  18,  18a,  and  26,  .  .  . 
were  all  issued  subsequent  to  the  ap- 
proval of  the  Act  of  March  21,  191& 
and  we  must  presume  were  issued  for 
the  purpose  of  putting  into  executioB 
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the  provisions  of  the  act,  and  in  f  ur^ 
therance  of  the  President's  effort  to 
carry  out  the  evident  purpose  of  Con- 
ipress  in  its  enactment." 

On  the  other  hand,  in  Friesen  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1918)  25i 
Fed«  875,  it  was  held  that  a  plaintiff 
U  authorized  by  the  Act  of  March  21, 
1918,  to  bring  his  action  at  law  ac* 
cording  to  the  laws  then  in  force,  and 
that  General  Orders  Nos.  18  and  18a 
of  the  Director  General  of  Railroads 
are  not  effective  to  so  limit  that  right 
as  to  require  that  a  suit  be  brought, 
only  in  the  county  or  district  of  his 
resideDce  or  where  the  cause  of  action 
arose.  In  that  case  action  was  begun 
joi  the  state  court  and  removed  to  the 
district  court  of  Nebraska.  The  de- 
fmdant  then  moved  to  dismiss  on  the 
ground  that  the  cause  of  action  arose 
in  Kansas,  and  that  the  plaintiff  re- 
sided in  Kansas  at  the  time  of  the  ac* 
crual.  In  support  of  its  motion  the 
defendant  referred  to  General  Orders 
18  and  18a.  The  plaintiff  showed  that 
he  made  a  bona  fide  change  of  resi- 
dence from  Kansas  to  Nebraska  imme- 
diately after  the  date  of  his  injuries, 
and  claimed  that  the  Statute  of  Lim- 
itations barred  his  beginning  his  ac- 
tion in  Kansas  from  a  few  days  after 
it  was  begun.  In  the  decision  of  the 
court  it  was  said:  'The  underlying 
question  in  the  case  is  whether  or  not 
the  Director  General  has  authority  to 
make  the  orders  restricting  the  dis- 
tricts in  which  such  a  suit  may  be 
brought.  The  action,  as  begun  in  the 
Btate  court,  was  against  the  defendant 
railway  company  as  a  corporation,  and 
service  of  summons  was  made  upon  an 
agent  of  the  company  in  the  county 
wherein  the  suit  was  instituted,. in  ac- 
cordance with  the  state  statutes  per- 
mitting such  service  of  process.  Comp. 
Stat  (Neb.)  1913,  §§  7636,  7638.  .  .  . 
The  orders  of  the  Director  General, 
complained  of  in  this  case,  were  made 
on  April  8,  1918,  and  April  18,  1918. 
Before  they  had  been  made,  an  act 
of  Congress  had  been  approved  on 
March  21,  1918  (40  Stot.  at  L.  451, 
chap.  25,  Comp.  Stat.  §  81151a,  Fed. 
Stat  Anno.  Supp.  1918.  p.  757).  This 
act  was  the  subject  of  long  debate  in 
each  house  of  Congress.    It  limited  in 


many  ways  the  powers  that  had  pre- 
viously been  conferred  on  the  Presi- 
dent to  control  the  railways.  .  .  . 
The  plaintiff  claims  that  the  words  of 
%  10,  'actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such 
carriers,  and  judgments  rendered  as 
now  provided  by  law,'  authorized  him 
to  bring  suit  against  the  defendant  in 
the  manner  then  authorized;  that  is, 
on  March  21,  1918,  when  this  act  was 
approved;  paid  that  his  action  was  so 
brought  conformably  to  the  laws  of 
Nebraska  then  in  force.  On  behalf  of 
the  defendant  it  is  contended  that 
these  words,  when  viewed  together 
with  the  whole  act,  and  its  scope  and 
purpose  are  considered,  merely  allow 
the  carrier  to  be  named  as  a  defend- 
ant, notwithstanding  the  fact  that  the 
United  States  is  in  control  and  operate 
ing  the  railways ;  that  this  was  meant 
to  give  relief  to  claimants,  so  that  they 
could  express  their  ^grievances  by  suits 
in  court  instead  of  by  appeals  for  ex- 
ecutive or  congressional  clemency.  It 
is  also  contended  that  by  the  preced- 
ing words  of  this  section,  which  read: 
'That  carriers  while  under  Federal 
control  shall  be  subject  to  all  laws  and 
liabilities  at  common  law,  except  in 
80  far  as  may  be  inconsistent  with  the 
provisions  of  this  act  or  any  other  act 
applicable  to  such  Federal  control,  or 
with  any  order  of  the  President,'  the 
President  is  given  authority  to  make 
orders  limiting  the  place  where  suits 
may  be  brought.  The  contention  is 
that  Federal  or  state  laws  must  give 
way  when  they  are  inconsistent  either 
with  the  provisions  of  that  act  or  with 
any  order  of  the  President,  and  that 
an  order  of  the  Director  General  of 
Railways  is  an  order  of  the  President 
by  virtue  of  the  terms  of  §  8,  as  fol- 
lows: That  the  President  may  ex- 
ecute any  of  the  powers  herein  and 
heretofore  granted  him  with  relation 
to  Federal  control  through  such  agen- 
cies as  he  may  determine.*  It  will  be 
noted  that  by  the  terms  of  §  10,  the 
carriers  are  not  made  subject  to  all 
Federal  and  state  laws,  but  are  sub- 
ject only  to  all  laws  and  liabilities  'as 
common  carriers.'  In  many  relations 
to  the  public,  carriers  are  governed, 
not  by  rules  aj^plicable  to  common  car- 
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riersy  but  by  rules  relating  to  them 
merely  as  corporations,  as  contracting 
parties,  or  as  owing  duties  apart  from 
the  carriage  of  goods  or  passengers. 
The  use  of  the  words  'common  car- 
riers' is  thus  distinguished  from  the 
word  'carriers,'  which  is  used  in  the 
first  sentence  of  this  section  and  in 
many  places  in  the  same  section  and 
in  other  sections  of  the  act.  The  prob^ 
able  effect  of  the  discrimination  in 
the  use  of  these  words  was  pointed  out 
in  the  debate  in  the  Senate  (56  Cong. 
Rec.  3576,  3580).  If  Congress  had  de- 
sired to  leave  to  the  President  the  en- 
tire control  and  management  of  the 
railways  of  the  United  States  by  ex- 
ecutive orders,  the  former  act  of  Con- 
gress did  not  require  amendment;  or, 
if  Congress  desired  to  continue  the 
grant  notwithstanding  the  careful  re- 
strictions in  the  second  act,  it  could 
have  employed  the  words  'carriers'  or 
'railway  companies'  instead  of  the 
words  'common  carriers,'  and  omitted 
the  words,  'except  so  far  as  may  be  in- 
consistent with  the  provisions  of  this 
act.'  The  plain  meaning  of  the  words 
used  in  this  section  is  that  the  laws 
then  existing,  governing  the  relation- 
ship of  the  railways  as  common  car- 
riers, were  to  remain  in  effect  except 
when  they  were  inconsistent  with  the 
terms  of  that  act  of  Congress  or-  of 
any  other  act  applicable  to  Federal 
control,. or  with  any  order  of  the  Presi- 
dent. Orders  of  the  President  relate 
ing  to  the  carriers'  duties  and  liabili- 
ties, other  than  as  common  carriers, 
were  not  authorized  by  this  portion  of 
§  10.  The  authorization  of  the  bring- 
ing of  an  action  at  law  as  then  pro- 
vided by  law,  against  the  railway  com- 
pany upon  a  cause  of  action  not  aris- 
ing against  it  as  a  common  carrier,  was 
therefore  not  subject  to  an  order  of 
the  President  limiting  the  districts  in 
which  such  an  action  could  be  com- 
menced, because  of  anything  contained 
in  this  section  of  the  act  of  Congress." 
And  in  El  Paso  &  S.  W.  R.  Co.  v. 
Lovick  (1919)  —  Tex.  Civ.  App.  — , 
210  S.  W.  288,  the  same  construction 
was  placed  upon  the  act  of  Congress 
and  General  Orders  Nos.  18  and  18a. 
The  accident  upon  which  the  suit  was 
brought  occurred  at  Bisbee,  Arizona. 


on  October  7,  1917;  the  plaintiff 
claimed  residence  in  Texas  without 
naming  the  county,  and  instituted  his 
suit  in  the  district  court  of  El  Paso 
county,  Texas.  The  appellant  filed  a 
plea  in  abatement,  setting  up  the  Pres- 
ident's proclamation  of  December  26, 
1917,  the  various  acts  of  Congress  and 
orders  of  the  Director  General,  and  al- 
so asserted  that  the  cause  of  action 
arose  in  Cochise  county,  Arizona,  of 
which,  as  claimed,  the  plaintiff  was  a 
resident  at  the  time  of  the  accident 
>The  court  said:  "This  court  assumes 
that  the  Director  flhineral  was  author- 
ized 'to  issue  suck^cKocutive  orders  as 
were  necessary  to^  carry  out  the  pur- 
pose for  which  "pMsession  was  taken 
of  the  transportaMbn  systems,  not  in- 
consistent with  tlnr  acts  of  Congress. 
In  our  opinion  the -orders  relied  upoi. 
by  appellant  are  inconsistent  with  and 
contrary  to  that  portion  of  the  Act  of 
March  21,  1918,  which  provides :  'Ac- 
tions at  law  or  suits  in  equity  may  be 
brought  by  and  against  such  carriers, 
and  judgments  rendered  as  now  pro- 
vided by  law.'  Lovick's  cause  of  ac'- 
tion  was  transitory  and  maintainable 
wherever  a  court  might  be  found  hav- 
ing jurisdiction  of  the  parties  and  sab- 
ject-matter.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Sowers  (1909)  213  U.  S.  55,  6S 
L.  ed.  695,  29  Sup.  Ct.  Rep.  897.  His 
right  of  action  arose  on  October  7, 
1917,  and,  when  Congress  passed  the 
Act  of  March  21st,  he  then  had  the 
right  to  institute  suit  thereon  in 
the  district  court  of  El  Paso  county, 
Texas,  and  prosecute  the  same  to  judg- 
ment. How  can  the  Director  General 
deprive  him  of  the  right  to  resort  to 
that  court  when  Congress  has  said 
that  his  actions  might  be  brought  as 
then  provided  by  law?  How  can  his 
action  be  stayed  by  an  executive  order 
when  Congress  has  protected  his  right 
to  the  rendition  of  a  judgment  as  it 
existed  on  March  21,  1918?  In  the 
opinion  of  this  court  that  portion  of  $ 
10  above  quoted  protect^  plaintiff 
against  executive  interfeitnce  with 
his  right  to  resort  to  any  coirt  havinir 
jurisdiction  of  the  subject-nutter  aod 
person  of  defendant,  and  hi  further 
right  to  prosecute  his  suit  «  judR- 
ment.     We  regard  the  lansiige  em- 
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ployed  as  plainly  indicative  of  the 
congressional  intent  in  this  respect/' 
In  Benjamin  Moore  &  Co.  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  (1919)  106  Misc. 
58,  174  N.  Y.  Supp.  60,  the  defendant 
sought  by  motion  to  have  the  action 
dismissed  because,  as  it*  claimed,  it 
was  brought  contrary  to  the  provisions 
of  General  Ordata.iMQS.  18  and  18a. 
The  claim  was  fW';(ii«nages  to  prop- 
erty shipped  ovf«r  :tbe  defendant's 
road,  and  it  appeared  that  the  plain- 
tiff was  a  New  Jeraey  corporation  and 
the  defendant  a  Kansas  corporation. 
''At  the  time  suit  was  brought  plain- 
tiff was  confronted  with  this  situa- 
tion: The  two-year  limitation  pro- 
vided by  the  bill  of  lading  pursuant  to 
the  Interstate  Commerce  Act  was 
about  to  expire.  The  defendant  had 
no  officer  in  New  Jersey  upon  whom 
process  could  be  served*  and  plaintiff 
did  not  know,  and  had  no  means  of  as- 
certaining, in  what  county  or  district 
the  cause  of  action  arose.  Plaintiff 
was  therefore  debarred  from  bringing 
suit  in  either  of  the  jurisdictions  spec- 
ified in  the  order  of  the  Director  Gen- 
eral, and  yet  it  must  bring  suit  within 
a  very  short  time,  or  its  action  would 
be  barred  by  the  contractual  limita- 
tion. It  accordingly  brought  suit  in 
New  York,  where  both  corporations 
had  offices  for  the  transaction  of  busi- 
ness." After  reviewing  the  acts  of 
Consrress,  the  proclamations  of  the 
President,  -and  the  General  Orders 
Nos.  18,  18a,  and  26,  the  court  denied 
the  motion  to  dismiss,  saying:  ''These 
provisions  seem  to  confer  by  implica- 
tion the  power  to  make  orders  binding 
upon  those  having  rights  of  action 
against  carriers,  but  there  is  nothing 
to  indicate  that  it  intended  that  such 
,  provisions  should  be  retroactive,  or 
authorize  the  extinguishment  of  vest- 
ed rights.  The  first  sentence  of  the 
paragraph  above  quoted,  the  only  one 
which  in  any  way  refers  to  order  of 
the  President,  must  be  construed,  I 
think,  to  be  wholly  prospective  in  its 
operation,  and  to  affect  only  liabilities 
arising  subsequent  to  the  taking  effect 
of  the  act.  .  •  .  The  President  and 
his  agents  had,  therefore,  no  power  to 
make  any  order  whereby  a  right  of  ac- 
tion already  existing  would  be  extin- 


guished or  cut  off.  If  such  be  the 
effect  of  General  Order  No.  18,  as 
amended,  then  I  must  hold  that  it  was, 
to  that  extent,  an  order  beyond  the 
power  of  the  Director  General,  as  the 
agent  of  the  President,  to  make.  Fur- 
thermore, a  reading  of  the  paragraph 
above  quoted  leads  to  the  conclusion 
that  Congress  did  not  intend  to  au- 
thorize the  President  or  his  agents  to 
make  an  order  affecting  the  jurisdic- 
tion of  the  state  courts,  or  affecting 
the  right  to  maintain  actions  therein^ 
since  it  is  expressly  provided,  without 
qualification  of  any  kind,  that  actions 
at  law  and  suits  in  equity  may  be 
brought  against  carriers  and  judg- 
ments rendered  'as  now  provided  by 
law.'  The  orders  of  the  President 
mentioned  in  the  first  sentence  of  the 
paragraph  seem  to  be  those  affecting 
liability.  If  the  delegation  of  power 
to  the  executive  branch  of  the  govern- 
ment be  valid,  a  question  which  I  do 
not  decide,  the  President  or  the  Di- 
rector General  may  make  orders  affect- 
ing liabilities  to  arise  in  the  future. 
But,  once  a  liability  arises,  it  may,  by 
express  command  of  the  statute,  be 
prosecuted  in  the  same  manner  it 
could  have  been  had  the  statute  not 
been  enacted.  I  have  not  considered 
the  question  of  the  power  of  Congress 
to  take  the  subject-matter  out  of  the 
jurisdiction  of  this  court;  but  as  it  is 
a  matter  of  interstate  commerce,  as  to 
which  Congress  has  plenary  powers,  I 
am  inclined  to  think  that  Congress  can 
do  so;  but  I  am  more  doubtful  as  to 
whether  Congress  could  delegate  any 
such  power  to  any  executive  officer  or 
body.  It  is,  however,  unnecessary  to 
decide  these  questions.'' 

And  see  West  v.  New  York,  N.  H.  & 
H.  R.  Co.  (1919)  —  Mass.  — ,  123  N.  E. 
621,  where  it  was  held  that  a  plain- 
tiff's right  to  damages  for  breach  of 
contract  is  a  vested  right  of  property, 
enforceable  under  Order  18  in  the 
superior  court  for  the  county  where, 
in  contemplation  of  law,  he  had  his 
residence.  However,  it  was  said  by 
the  court:  "The  order  of  the  Director 
General,  having  been  issued  after  the 
plaintiff's  action  had  been  begun,  is 
therefore  inapplicable,  and  the  plain- 
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tiff  could  resort  to  any  court  of  com- 
petent jurisdiction  for  redress/' 

2,  Order  No.  26. 

General  Order  No.  26,  issued  May 
23,  1918,  provides,  inter  alia:  "It  is 
therefore  ordered  that,  upon  a  show- 
ing by  the  defendant  carrier  that  the 
just  interests  of  the  government  would 
be  prejudiced  by  a  present  trial  of 
any  suit  against  any  carrier  under 
Federal  control,  which  suit  is  not  cov- 
ered by  General  Order  No.  18,  and 
which  is  now  pending  in  any  county 
or  district  other  than  that  where  the 
cause  of  action  arose,  or  other  than 
that  in  which  the  person  alleged  to 
have  been  injured  or  damaged  at  that 
time  resided,  the  suit  shall  not  be  tried 
during  the  period  of  Federal  control." 

This  order  has  been  under  discus- 
sion in  but  three  reported  cases,  and 
its  interpretation  gives  rise  to  doubt 
as  to  its  validity.  Thus  it  was  sus- 
tained in  Rhodes  v.  Tatum  (1918)  — 
Tex.  Civ.  App.  — ,  206  S.  W.  114,  where 
an  application  was  made  for  a  writ  of 
mandamus  to  compel  the  judge  of  the 
sixty-ninth  judicial  district  to  proceed 
with  the  trial  of  the  case  in  which  the 
defendant  had  iiled  a  plea  in  abate- 
ment, setting  forth  that  the  railroad 
was  under  Federal  control,  and  pray- 
ing that  the  cause  be  abated  under  the 
provision  of  General  Order  No.  26. 
The  court  below  sustained  the  plea 
and  ordered  that  the  case  be  postponed 
during  Federal  control.  In  construing 
the  order  in  question  it  was  said: 
''Since  the  act  and  the  orders  referred 
to  affect  the  relator's  remedy  only, 
they  are  not  subject  to  the  objection 
that  they  were  ex  post  facto  or  retro- 
active in  their  effect.  The  importance 
of  having  absolute  control  of  trans- 
portation systems  in  the  prosecution 
of  the  war  is  a  matter  of  common 
knowledge.  After  hearing  the  motion 
the  trial  judge  decided  that  a  trial  of 
relator's  case  in  the  district  court  of 
Oldham  county  would  be  prejudicial 
to  the  justice  (sic)  interests  of  the 
government  and  would  seriously  inter- 
fere with  the  physical  operation  of  the 
defendant  railways.  Under  the  record 
here  the  presumption  of  the  validity 
of  the  court's  order  obtains.  The  case, 
therefore,  comes  within  the  purview 


of  the  General  Orders  above  quoted, 
and  the  further  prosecution  of  the  ac- 
tion should,  we  think,  be  controlled  by 
their  provisions.  The  court's  ruling 
does  not  deny  to  relator  the  right  to 
sue,  and  in  np  degree  does  it  affect  the 
merits  of  his  case.  The  order  simply 
grants  a  stay  of  proiceedings  during 
Federal  control  in  the  event  relator 
insists  upon  prosecuting  his  mit  in 
the  district  court  of  Oldham  county, 
Texas.  .  .  .  General  Order  No.  26 
further  provides :  'In  the  event  of  un- 
necessary hardship  in  any  case  either 
party  may  apply  to  the  Director  Gen- 
eral for  relief  and  he  will  make  such 
order  therein  as  the  circumstances 
may  require,  consistent  with  the  pub- 
lie  interests/  It  does  not  appear  that 
relator  has  applied  to  the  Director 
General  for  relief  before  filing  his  pe- 
tition for  mandamus  in  this  court,  and 
we  incline  to  the  opinion  that  such  ap- 
plication is  a  condition  precedent  to 
appear  here.  An  extraordinary  emer- 
gency exists :  The  welfare  of  the  na- 
tion is  in  jeopardy.  As  war  measures 
the  acts  of  Congress  referred  to  above, 
and  the  orders  issued  in  accordance 
with  such  acts,  must  be  deemed  to  be 
necessary  and  proper  under  all  the  cir- 
cumstances. Even  though  the  effect 
of  their  enforcement  would  be  to  seri- 
ously handicap  relator  in  the  prosecu- 
tion of  his  suit,  we  think  merely  per- 
sonal rights  should  be  postponed  when 
the  rights  of  the  nation  are  involved. 
In  our  opinion,  however,  the  enforce- 
ment of  the  orders  is  not  a  serious  ob- 
stacle, and  deprives  him  of  the  right 
only- to  prosecute  his  suit  to  judgment 
without  delay  in  a  court  removed  from 
the  jurisdiction  in  which  the  right  of 
action  accrued." 

But  in  El  Paso  &  S.  W.  R.  Co.  v.  Lev-  • 
ick  (1919)  —  Tex,  Civ.  App.  — ,  210 
S.  W.  288,  the  court  refused  to  con- 
tinue the  case  during  the  Federal  con- 
trol of  the  railroad  company,  on  the 
ground  that  the  Act  of  Congress  of 
March  21,  1918,  did  not  authorize  the 
issuance  of  such  an  order  as  General 
Order  No.  26,  and  that  it  was  invalid. 

See  also  Benjamin  Moore  &  Co.  t. 
Atchison,  T.  &  S.  F.  R.  Co.  (1919)  106 
Misc.  58, 174  N.  Y.  Supp.  60,  where  the 
court,  in  denying  a  motion  to  Higmioa 
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the  action,  said:  'The  motion,  in  so 
far  as  it  seeks  a  stay  on  the  trial  un- 
der General  Order  of  the  Director 
General  of  Railroads  No.  26,  must  also 
be  denied,  because  facts  are  not  set 
forth  to  show  that  the  just  interests 
of  the  government  would  be  prejudiced 
by  the  present  trial  of  the  suit  in  New 
York.  The  allegations  of  the  moving 
affidavit  are  too  vague  and  indefinite 
to  warrant  the  granting  of  this  relief. 
The  names  and  residences  of  the  al- 
leged witnesses  are  not  stated;  and  if 
in  fact  they  live  without  the  state  of 
New  York,  it  is  not  shown  why  their 
testimony  could  not  be  taken  by  com- 
mission. Nor  is  it  shown  why,  even  if 
they  were  to  be  required  to  travel  long 
distances  to  attend  in  person,  the  in- 
terests of  the  government  would  in 
present  circumstances  be  prejudiced 
thereby,  nor  why  any  witness  living  at 
a  great  distance  from  New  York  city 
could  not  attend  a  trial  there  quite  as 
easily  as  in  New  Jersey,  in  which  state 
concededly  plaintiff  might  have  sued, 
had  there  been  any  officer  of  the  de- 
fendant there  on  whom  process  could 
have  been  served." 

d.  OrOer  No,  50« 

The  preamble  to  General  Order  No. 
50,  issued  October  28,  1918,  after  re- 
ferring to  §  10  of  the  Act  of  Congress 
of  March  21, 1918,  recites:  "Whereas, 
since  the  Director  General  assumed 
control  of  said  systems  of  transporta- 
tion, suits  are  being  brought  and  judg- 
ments and  decrees  rendered  against 
carrier  corporations  on  matters  based 
on  causes  of  action  arising  during 
Federal  control  for  which  the  said  car- 
rier corporations  are  not  responsible, 
and  it  is  right  and  proper  that  the  ac- 
tions, suits,  and  proceedings  herein- 
after referred  to,  based  on  causes  of 
action  arising  during  or  out  of  Fed- 
eral control,  should  be  brought  direct- 
ly against  said  Director  General  of 
Railroads,  and  not  against  said  corpo- 
rations: •  .  .  It  is  therefore  ordered 
that  actions  at  Law,  suits  in  equity, 
and  proceedings  in  admiralty  here* 
after  brought  in  any  court,  based  on 
contract,  binding  upon  the  Director 
General  of  Railroads,  claim  for  death 
or  injury  to  persons,  or  for  loss  and 
damage    to    property,    arising    since 


December  31,  1917,  and  growing  out 
of  the  possession,  use,  control,  or  oper- 
ation of  any  railroad  system  of  trans- 
portation by  the  Director  General  of 
Railroads,  which  action,  suit,  or  pro- 
ceeding, but  for  Federal  control, 
might  have  been  brought  against  the 
carrier  company,  shall  be  brought 
against  W.illiam  G.  McAdoo,  Director 
General  of  Railroads,  and  not  other- 
wise; provided,  however,  that  this  or- 
der shall  not  apply  to  actions,  suits, 
or  proceedings  for  the  recovery  of 
fines,  penalties,  and  forfeitures.  Sub- 
ject to  the  provisions  of  General  Or- 
ders numbered  18,  18a,  and  26,  hereto- 
fore issued  by  the  Director  General  of 
Railroads,  service  of  process  in  any 
such  action,  suit,  or  proceeding  may 
be  made  upon  operating  officials  oper- 
ating for  the  Director  General  of  Rail- 
roads, the  railroad  or  other  carrier  in 
respect  of  which  cause  of  action  arises, 
in  the  same  way  as  service  was  hereto- 
fore made  upon  like  operating  officials 
for  such  railroad  or  other  carrier  com- 
pany." 

It  is  also  further  provided  that  the 
pleadings  in  all  actions  at  law,  suits 
in  equity,  or  proceedings  in  admiralty 
now  pending  against  any  carrier  com- 
pany for  a  cause  of  action  arising  ' 
since  December  31,  1917,  based  upon 
the  cause  of  action  arising  from  or 
out  of  the  operation  of  any  railroad 
or  other  carrier,  may,  on  application, 
be  amended  by  substituting  the  Direct- 
or General  of  Railroads  for  the  carrier 
company  as  party  defendant,  and  dis- 
missing the  company  therefrom. 

In  the  construction  of  this  order 
much  confusion  has  arisen  and  such 
a  diversity  of  opinion  exists  that  it  is 
impossible  to  harmonize  the  authori- 
ties. It  would  seem,  however,  from 
mere  weight,  that  the  order  is  invalid. 
The  reasons  for  and  against  its  valid- 
ity are  varied  and  in  direct  conflict. 
^On  the  broad  general  ground  of  ex- 
pediency the  order  is  upheld  in  Dahn 
V.  McAdoo  (1919)  256  Fed.  549,  in  the 
following  words:  "The  reasons  as- 
signed in  General  Order  No.  50,  that 
'suits  are  being  brought  and  judg- 
ments and  decrees  rendered  against 
carrier  corporations  on  causes  of  ac- 
tion arising  during  Federal  control  for 
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which  the  said  carriers  are  not  re- 
sponsible/ is  a  sufficient  and  very 
proper  precaution  for  requiring  that 
such  actions  and  proceedings  should 
be  brought  against  the  Director  Gen- 
eral, that  he  may  properly  defend 
against  such  actions,  and  not  intrust 
their  defense  to  the  carrier  corpora- 
tions. .  .  .The  Director  General  is 
therefore  authorized  by  this  act  of 
Congress  [March  21,  1918]  and  proc- 
lamation of  the  President  to  promul- 
gate general  and  special  orders  for 
the  control  and  management  of  the 
railroads,  which  have  the  force  and 
effect  of  law,  and  are  of  paramount 
authority." 

The  validity  of  the  order  is  also  sus- 
tained in  Rutherford  v.  Union  P.  R.  Co. 
(1919)  254  Fed.  880,  the  decision  turn- 
ing upon  the  interpretation  of  the 
word  "carriers,"  and  it  was  held  that 
the  Director  General,  under  the  law, 
was  a  carrier,  and  the  substitution  of 
his  name  as  defendant  was  proper  and 
logical.  The  action  was  one  for  dam- 
ages for  personal  injuries,  and  was 
begun  prior  to  the  date  of  General  Or- 
der No.  50.  The  defendant  presented 
a  motion  to  substitute  the  Director 
General  of  Railroads  as  defendant  in 
the  place  of  the  railway  corporation, 
and  the  court  sustained  the  motion.  It 
was  contended  by  the  plaintiff  "that 
by  the  terms  of  §  10  of  the  act  of  Con- 
gress approved  March  21,  1918  (40 
Stat,  at  L.  456,  chap.  25,  Comp.  Stat.  § 
3115fj,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  762),  'actions  at  law  or  suits  in 
equity  may  be  brought  by  and  against 
such  carriers  and  judgments  rendered 
as  now  provided  by  law,*  and  therefore 
he  is  entitled  to  bring  and  maintain 
his  action  and  to  prosecute  it  to  judg- 
ment against  the  railroad  company 
named  as  defendant,  and  that  the  or- 
der of  the  Director  General  is  not 
effective,  because  it  is  violative  of  this 
provision  of  the  statute."  The  court 
said:  "The  question  involved  is  the 
proper  meaning  of  the  word  'carriers' 
as  used  in  this  statute.  Before  the  en- 
actment of  this  statute  the  President, 
by  his  proclamation  of  December  26, 
1917,  had  taken  possession  and  control 
of  the  railroads  of  the  United  States, 
acting  under  the  authority  granted  to 


him  by  the  act  of  Congress  approved 
August  29,  1916  (39  Stat,  at  L.  646, 
chap.  418,  §  1,  Comp.  Stat.  §  8062c). 
The  proclamation  had  directed  that 
this  possession,  control,  and  operation 
should  continue  to  be  exercised  by 
William  G.  McAdoo,  as  Director  Gen- 
eral of  Railroads,  and  unless  he  should 
otherwise  provide  by  order,  that  the 
board  of  directors,  receivers,  officers, 
and  employees  should  continue  the  op- 
eration of  the  railroads  in  the  names 
of  their  respective  companies.  From 
and  after  the  taking  of  possession  of 
the  railroads  by  the  President  the  cor- 
porations or  persons  who  had  previ- 
ously controlled  them  ceased  their 
function  and  obligation  as  carrier. 
While  goods  and  passengers  continued 
to  be  carried,  the  carriage  was  con- 
ducted by  the  Director  General.  The 
acts  of  the  former  officers  and  employ- 
ees, who  retained  their  positions  and 
conducted  the  details  of  operation, 
were  the  acts  of  the  Director  General. 
The  part  of  §  10  of  the  Act  of  March 
21,  1918,  on  which  the  plaintiff  relies, 
did  not  provide  that  actions  at  law 
might  be  brought  by  and  against  the 
railway  corporations,  but  did  provide 
that  they  be  brought  against  'such  car- 
riers,' and  this  referred  to  the  'carri- 
ers while  under  Federal  control,' 
mentioned  in  the  first  part  of  the  sec- 
tion. It  would  have  been  an  anomaly 
to  have  given  the  actual  control  of  the 
railroads  to  the  Director  General,  and 
to  have  provided  that  suits  arising  out 
of  his  acts  should  be  brought  against 
the  corporations  who  had  been  devest- 
ed of  authority  over  those  acts.  More- 
over, the  language  which  immediately 
follows  that  portion  of  the  statute  re- 
lied on  by  plaintiff  demonstrates  that 
the  'carrier'  who  is  subject  to  suit  is 
the  agent  of  the  President  who  is  op- 
erating the  railroads.  The  language 
is:  'And  in  any  action  at  law  or  suit 
in  equity  against  the  carrier  no  de- 
fense shall  be  made  thereto  upon  the 
ground  that  the  carriet  is  an  instru- 
mentality or  agency  of  the  Federal 
government*  The  corporations  or  per- 
sons who  had  lost  control  and  posaes- 
sion  of  the  railroads  would  have  no 
occasion  to  assert  the  defense  that 
they  were  instrumentalities  or  agents 


ANNO.— FEDERAL  CONTROL  OP  PUBLIC  UTILITIES. 


1697 


of  the  government  as  to  acts  which  oc- 
ctirred  after  their  control  had  termin- 
ated. Under  these  acts  of  Congress 
and  the  proclamation  of  the  President 
the  Director  General  is  a  carrier.'* 

The  order  (as  well  as  Order  No.  60a, 
issued  January  11,  1919,  by  Walker  D. 
Hines,  which  is  similar  in  all  material 
respects)  was  also  sustained  by  Cas- 
tle V.  Southern  R.  Co.  (1919)  —  S.  C. 
— ,  —  A.L.R.  — ,  99  S.  E.  846,  which 
reversed  the  position  of  the  lower 
court,  that  the  plaintiff  had  the  right 
to  bring  his  action  under  5  10  of  the 
Act  of  the  21st  of  March,  1918,  and 
that  the  President  did  not  have  the 
power  to  delegate  any  of  the  powers 
with  reference  to  actions  at  law  and 
suits  in  equity,  to  the  Director  General 
of  Railroads.  The  supreme  court  said 
in  effect  that  if  the  words  in  §  10,  ''ac- 
tions at  law  or  suits  in  equity  may  be 
brought  by  and  against  such  carriers 
and  judgments  rendered  as  now  pro- 
vided by  law,"  stood  alone,  it  might  be 
contended  thait  Congress  intended  to 
adopt  a  permanent  policy  different 
from  that  outlined  by  the  President 
in  his  proclamation;  but  that  it  quali- 
fied such  right  and  made  it  conform  to 
the  policy  of  the  President  by  the 
words  in  the  section  to  the  effect  that 
^'carriers  while  under  Federal  control 
shall  be  subject  to  all  laws  and  liabili- 
ties as  common  carriers,  whether  aris- 
ing under  state  or  Federal  laws  or  at 
common  law,  except  so  far  as  may  be 
inconsistent  with  the  provisions  of 
this  act  or  any  other  act  applicable  to 
such  Federal  control  or  with  any  order 
of  the  President.*'  The  court  thought 
its  conclusion  was  sustained  by  the  de- 
cision of  the  United  States  Supreme 
Court  in  Northern  P.  R.  Co.  v.  North 
Dakota  (1919)  250  U.  S.  135,  63  L.  ed. 
897,  P.U.R.1919D,  705,  89  Sup.  Ct.  Rep. 
502.  The  latter  case,  however,  did  not 
specifically  involve  the  validity  of  Or- 
der No.  60,  but  concerned  the  fixing  of 
rates.    See  infra.  III. 

And  in  Sagona  v.  Pullman  Co. 
(1919)  174  N.  Y.  Supp.  536,  the  order 
was  inferentially  sustained  by  the  is- 
suance of  an  order  of  substitution,  the 
court  saying:  "I  have  signed  the 
within  order,  modifying  it  by  strilring 
out  the  provision  for  the  issuance  of 
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a  supplemental  summons,  because,  up- 
on further  reflection,  I  am  of  opinion 
that  the  inexact  and  inapt  language  in 
which  Greneral  Orders  Nos.  50  and  50a 
of  the  Director  General  of  Railroads 
is  couched  does  not  require  nor  au- 
thorize the  issuance  of  a  supplemental 
summons  bringing  in  the  Director 
General  of  Railroads,  but  merely  al- 
lows an  amendment  of  the  pleadings 
so  as  to  provide  for  the  substitution  of 
the  Director  General  of  Railroads  for 
the  carrier  company  as  party  defend- 
ant, and  dismissing  the  company 
therefrom  in  actions  pending  at  the 
time  when  the  orders  were  promul- 
gated.*' 

On  the  other  hand,  in  an  action  to 
recover  for  personal  injuries,  a  motion 
by  the  defendant  to  substitute  in  its 
place  the  Director  General  of  Rail- 
roads was  denied  in  Jensen  v.  Lehigh 
Valley  R.  Co.  (1919)  255  Fed.  797. 
The  question  involved  was  whether, 
under  the  paragraph  of  General  Or- 
der No.  50,  providing  that  the  "plead- 
ings in  all  actions  at  law,  suits  in 
equity,  or  proceedings  in  admiralty 
now  pending  against  any  carrier  com- 
pany for  a  cause  of  action  arising 
since  December  31,  1917,  bastfd  upon 
the  cause  of  action  arising  from  or  out 
of  the  operation  of  any  railroad  or 
other  carrier,  may,  on  application,  be 
amended  by  substituting  the  Director 
General  of  Railroads  for  the  carrier 
company  as  party  defendant  *and  dis- 
missing the  company  therefrom,"  an 
action  pending  on  October  28,  1918, 
for  an  injury  occurring  on  April  27, 
1918,  should  upon  the  defendant's  mo- 
tion under  §  10  of  the  Federal  Control 
Act,  be  changed  from  an  action  against 
the  railroad  to  an  action  against  the 
Director  General.  The  court  said: 
''The  change  in  the  language  of  the 
third  paragraph  from  that  of  the  first 
is  significant.  In  the  first  the  order 
directs  that  all  actions  'shall'  be  here- 
after brought  against  the  Director 
General.  In  the  third,  that  the  exist- 
ing pleadings  'may*  be  changed.  'May' 
does  indeed  at  times  mean  'shall,'  but 
hardly  when  the  two  words  are  in  such 
immediate  contrast.  At  least  there  is 
no  presumption  that  way.  Moreover, 
I  think  that,  if  the  8d  section  be  con- 
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strued  as  permissive  only,  it  serves  a 
sufficient  purpose ;  it  would  give  plain- 
tiffs the  right  to  substitute  the  Direct- 
or General,  which  they  might  well 
wish  to  do,  considering  the  prohibition 
of  the  statute  against  any  process  up- 
on judgments  against  the  carriers 
while  the  roads  were  in  Federal  Con- 
trol. It  is  quite  true  that  the  third 
recital  is  to  the  effect  that  the  liability 
should  be  of  the  Director  General,  and 
that  was  certainly  the  meaning  of  the 
first  paragraph.  I  think  that  that 
paragraph  was  enough  to  satisfy  the 
recital,  without  carrying  the  meaning 
into  the  apparently  permissive  lan- 
guage of  the  third.  ...  It  is,  of 
course,  true  that  normally  we  should 
expect  the  liabilities  to  be  those  of  the 
Director  General,  who  is  in  control; 
but  Congress  has  prescribed  other- 
wise, and  the  general  situation  is  not 
one  in  which  the  judgments  need  in- 
evitably fall  upon  the  carriers.  A 
final  settlement  must  be  made,  in 
which  such  claims  may  well  be  taken 
to  the  account  of  the  Director  General, 
whoever  be  the  judgment  debtor.  Con- 
gress, which  had  to  prescribe  a  modus 
Vivendi,  subject  to  changes  on  which 
the  Director  General  might  from  time 
to  time  determine,  appears  to  have 
found  it  easier  to  leave  matters  as  they 
were  till  such  time  as  he  chose  to  act. 
It  does  not  follow  that  he  is  to  be  as- 
sumed to  mean  to  upset  that  status 
retroactively,  when  the  just  result  can 
be  later  reached  in  the  settlement.  In- 
deed, it  does  not  even  follow  that  Con- 
gress meant  to  give  him  the  power  to 
do  so  if  he  should  mean  to.  Since  jus- 
tice to  the  carriers  may  be  accom- 
plished, without  departing  from  our 
accustomed  habits  in  relation  to  pro- 
visions of  the  kind,  it  seems  to  me 
better  to  follow  them."  And  in  con- 
clusion, it  is  said:  'It  must  be  con- 
ceded that  the  judicial  opinion  upon 
the  validity  and  meaning  of  the  order 
has  not  yet  become  definitely  settled." 
A  similar  ruling  as  to  Order  No.  50 
was  made  in  Lavalle  v.  Northern  P. 
R.  Co.  (reported  herewith),  ante,  1659, 
and  the  order  was  held  invalid  as  be- 
ing in  conflict  with  the  Act  of  Con- 
gress of  March  21,  1918.  In  that  case 
the  action  was  brought  in  September, 


1918,  and  after  the  issuance  of  Order 
No.  50  the  defendant  moved  that  the 
Director  General  of  Railroads  be  sub- 
stituted as  defendant.  In  reversing 
the  order  of  the  lower  court,  granting 
this  substitution,  it  was  said:  '^e 
do  not  question  the  power  of  Congress 
to  enact  the  laws. above  recited,  nor 
the  power  of  the  President,  directly  or 
through  the  Director  General,  to  issue 
the  orders  he  has  issued,  if  not  inhibit- 
ed by  congressional  legislation.  It 
seems  clear,  however,  that  if  the  act 
of  Congress  and  an  order  of  the  Di- 
rector General  are  in  conflict,  the  act 
of  Congress  must  prevail.  A  majority 
of  the  court  are  of  the  opinion  that  § 
10  of  the  Act  of  March  21,  1918,  elves 
to  one  having  a  cause  of  action  arising 
out  of  the  operation  of  a  railroad 
while  under  Federal  control  the  right 
to  sue  the  railroad  company  thereon, 
aiid  that  Order  No.  50,  in  so  far  as  it 
denied  to  a  plaintiff  the  right  to  pur- 
sue the  railroad  company,  was  beyond 
the  power  of  the  Director  General  and 
was  void."  This  ruling  was  followed 
in  Gowan  v.  McAdoo  (1919)  —  Minn. 
— ,  173  N.  W.  440,  and  the  action  of 
the  court  below  in  substituting  the 
name  of  the  Director  General  of  Rail* 
roads  as  defendant  was  held  error  and 
reversed. 

So  in  Scarborough  v.  Louisiana  R. 
4  Nav.  Co.  (1919)  —  La.  — ,  82  So. 
286,  it  was  held  that  the  Director  Gen- 
eral need  not  be  named  as  a  party 
defendant. 

In  Vaughn  v.  SUte  (1919)  —  Ahu 
App.  — ,81  So.  417,  the  order  is  held 
invalid  as  being  a  denial  of  "due  proc- 
ess of  law."  The  reasoning  of  the 
court  is  as  follows:  "In  view  of  the 
express  provisions  of  the  act  of  Con- 
gress that  'while  under  Federal  con- 
trol, .  .  .  actions  at  law  or  suits 
in  equity  may  be  brought  by  and 
against  such  carriers  and  judgments 
rendered  as  now  provided  by  law,'  etc^ 
and  other  consideratiofls  hereafter  to 
be  stated,  it  is  a  question  of  serious 
doubt  whether  the  making  of  this  or- 
der is  within  the  scope  of  tl^e  Director 
General's  authority;  but,  assuming 
that  it  is,  his  authority  is  sustainable 
on  no  other  theory  than  that  the  trans- 
portation  companies   themselves   are 
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ander  Federal  control,  and  therefore 
within  his  jurisdiction.  If  they  are 
not  under  his  jurisidiction,  what  au- 
thority has  he  to  say  that  they  cannot 
be  sued,  and  why  is  it  necessary  for 
him  to  so  say?  If  the  transportation 
companies  have  no  connection  with 
the  operation  of  the  railroads,  this 
fact  is  a  complete  defense  to  any  ac- 
tion against  them,  and  this  order  is 
wholly  futile.  Moreover,  if  the  trans- 
portation companies  are  under  Fed- 
eral control,  the  Director  General  is 
without  authority  to  interfere  with  the 
orderly  administration  of  justice  or  to 
set  aside  the^  ordinary  and  usual 
course' of  procedure  in  courts  of  jus- 
tice according  to  the  course  of  the 
common  law,  and  deny  to  a  plaintiff 
the  right  to  pursue  his  ordinary  legal 
remedy  against  one  who,  he  alleges, 
has  transgressed  or  violated  his 
rights.'  Such  a  proceeding  as  author- 
ized by  this  general  order  would  effect 
an  entire  change  of  parties,  and,  after 
a  plaintiff  has  pursued  his  remedy  to 
judgment,  it  would  not  be  enforceable. 
Confessedly  the  Director  General  is 
not  personally  liable,  and  there  is  no 
statute  or  authority  for  binding  the 
government  in  such  a  proceeding,  and 
this  course  would  clearly  amount  to  a 
denial  of  due  process  of  law,  in  viola- 
tion of  the  Constitution,  both  state  and 
Federal.  6  R.  C.  L.  pp.  483-446, 
embracing  §§  430-441.  .  .  .  The  ap- 
parent theory  of  General  Order  No.  60 
is  that,  while  the  carriers  are  operat- 
ing under  Federal  control,  they  are 
mere  agents  of  the  government,  and, 
if  liability  for  their  torts  and  the  torts 
of  their  employees  exists,  it  is  against 
the  government,  and  not  the  carrier, 
and  therefore  actions  for  such  torts 
should  be  against  the  Director  General 
of  Railroads,  and  not  against  the  car- 
rier. It  is  only  on  this  theory  that  the 
Director  General  was  to  have  even 
colorable  authority  to  interfere  with  a 
suit  against  a  transportation  company, 
and  this  theory  undoubtedly  conflicts 
with  the  principles  above  stated." 

The  strongest  and  most  convincing 
criticism  of  the  order,  however,  is 
found  in  McGregor  v.  Great  North- 
ern R.  Co.  (reported  herewith),  aiite, 
1635,  and  the  authority  of  the  Director 


General  to  issue  it,  as  to  an  action  ac- 
cruing prior  to  the  Act  of  March  21, 
1918,  is  denied  and  the  order  is  held 
invalid.  An  order  of  the  lower  court, 
substituting  the  name  of  the  Director 
General  and  dismissing  the  action  as 
to  the  railroad  company,  was  reversed, 
and,  in  support  of  its  decision,  the 
court  said:  "The  measure  of  control 
assumed  under  the  original  Act  of 
1916,  and  recognized  by  the  later  Act 
of  March  21,  1918,  is  so  complete  as 
to  suggest  that  claims  for  damages 
might  be  more  properly  litigated  as 
claims  against  the  Railroad  Adminis- 
tration than  against  the  carrier  corpo- 
rations. Whether  or  not  Congress  has 
authorized  this  procedure,  however, 
must  be  determined  by  the  various 
statutory  expressions  concerning  Fed- 
eral control.  If  we  felt  at  liberty  to  go 
beyond  the  acts  of  Congress  and  to  de- 
termine the  rights  of  individuals  and 
the  public  arising  out  of  their  rela- 
tions with  the  carriers,  it  might  be 
possible  to  justify  such  an  order  as  the 
one  in  question  as  being  an  exercise  of 
a  war  power  inherent  in  the  Executive 
as  Commander  in  Chief  of  the  armies. 
But  Congress  has  spoken  upon  this 
subject,  and  we  are  not  inclined  to  go 
beyond  the  legislative  authority  to 
seek  justification  for  the  order  in 
question.  It  is  peculiarly  appropriate 
here  to  confine  our  investigation  to  the 
act  of  Congress,  not  only  for  the  rea- 
son that  Congress  has  dealt  so  fully 
with  the  subject,  but  for  the  further 
reason  that  a  possible  liability  of  the 
government  is  involved,  and  before 
there  could  be  such  a  liability  Con- 
gress must  be  found  to  have  assented. 
.  .  .  Assuming  that  a  right  of  ac- 
tion had  vested  in  the  plaintiff  prior 
to  the  Act  of  March  21, 1918,  and  prior 
to  the  issuance  of  the  order  in  ques- 
tion, does  General  Order  No.  60  oper- 
ate to  deprive  the  plaintiff  of  the  right 
to  maintain  his  cause  of  action?  And, 
if  so,  is  the  order  justified  as  an  ex- 
ercise of  war  powers  under  the  Act  of 
March  21,  1918?  It  can  scarcely  be 
doubted  that  the  order  is  intended  to 
relieve  the  carrier  corporations  from 
responsibility.  The  preamble  to  the 
order  shows  that  it  is  prompted  by  the 
.  notion  that  carriers  should  not  be  held 
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responsible  for  causes  arising  during 
Federal  control,  and  the  order  pur- 
ports to  authorize  both  the  dismissal 
of  the  action  against  the  carrier  and 
the  substitution  of  the  Director  Gen- 
eral. In  our  opinion  it  cannot  be  suc- 
cessfully contended  that  a  judgment 
against  the  substituted  defendant 
would  be  binding  upon  the  carrier  cor- 
poration. The  only  theory  upon  which 
it  could  be  so  held  is  that  the  corpora- 
tions themselves  rather  than  the  trans- 
portation facilities  owned  by  them,  are 
under  Federal  control,  and  that  the 
Director  General  acts  as  their  agent. 
There  is  clearly  no  room  for  such  a 
construction  of  any  act  of  Congress 
bearing  upon  this  question.  .  .  . 
We  are*  fully  convinced  that,  notwith- 
standing Federal  control  of  the  trans- 
portation of  facilities,  the  carrier 
corporations  are  still  capable  of  repre- 
senting their  own  interests  in  litiga- 
tion which  may  result  in  judgments 
being  obtained  against  them.  .  .  . 
Whether  or  not  the  carrier  corpora- 
tions are  responsible  for  the  acts  of 
various  employees  and  agents  is  a  ju- 
dicial question  to  be  decided  in  the 
ordinary  course  of  judicial  proceed- 
ings looking  toward  reparation  in  ac- 
tions predicated  upon  alleged  viola- 
tions of  rights,  and  it  is  not  an 
administrative  question  to  be  decided 
out  of  hand  by  the  Director  General. 
It  is  clear  to  us  that  the  carrier  cor- 
porations continue  as  legal  entities 
capable  of  defending  any  suits 
brought  against  them,  and  that  the 
Director  General  has  not  been  author- 
ized to  assume  control  of  their  affairs 
to  the  extent  of  becoming  the  cham- 
pion of  their  legal  rights  in  the  courts. 
We  are  also  satisfied  that  a  judgment 
rendered  in  a  suit  in  which  the  only 
defendant  is  the  Director  General 
would  not  bind  either  the  Federal  gov- 
ernment or  the  Director  General  per- 
sonally. It  is  clear  from  the  order  that 
the  Director  General  purports  to  act 
for  the  government  alone,  and  from 
this  it  follows,  of  course,  that  he  is 
substituted  as  a  defendant  in  a  repre- 
sentative capacity.  That  the  judg- 
ment would  not  bind  him,  therefore,  is 
elementary.  Before  the  judgment 
could  bind  the  government,  it  must  ap- 


pear that  Congress  has  consented  to 
the  maintenance  of  such  suits  against 
the  government.  It  has  not  so  con- 
sented; but,  to  the  contrary,  it  has 
said  that  suits  may  be  brought  against 
the  carriers.  This  negatives  an  inten- 
tion that  they  may  be  maintained 
against  the  government." 

In  this  case  also  the  word  ''carrier," 
as  used  in  Vthe  act,  is  construed  to 
mean  the  corporation  itself,  and  not 
the  Director  General.  Upon  this  point 
the  court  criticizes  the  decision  in 
Rutherford  v.  Union  P.  IL  Co.  (1919) 
254  Fed.  880,  that  Congress  had  ex- 
pressly authorized  suits  against  the 
Director  General,  sayintr:  *'Tke  rea- 
soning of  his  opinion  does  not  impress 
us  as  being  at  all  conclusive.  It  seems 
to  be  based  on  the  hypothesis  that  the 
term  'carriers,'  as  used  in  that  portion 
of  the  act  authorizing  suits  to  be 
brought,  refers  to  the  Director  Gen- 
eral. In  our  judgment  there  can  be  no 
question  whatever  that  the  term  'car- 
riers,' as  so  used,  means  the  corpora- 
tions. The  term  is  used  in  this  sense 
throughout  the  act.  Section  6  (§ 
3115ie)  affords  a  good  illustration  of 
such  use.  There  it  is  provided  that 
'no  carrier  .  .  .  shall,  without  the 
prior  approval  of  the  President,  de- 
clare or  pay  any  individual  in  excess 
of  its  regular  rate  of  dividends,'  etc., 
with  a  proviso  that  'such  carriers  as 
have  paid  no  regular  dividends.  .  •  . 
may  .  .  .  pay  dividends  at  such 
rates  as  the  President  may  determine.* 
This  and  other  provisions  so  clearly 
contemplate  the  continued  manage- 
ment of  the  corporations  by  their  own 
officers  and  managers,  and  so  clearly 
indicate  the  meaning  of  the  term 
'carriers/  as  used  in  expressing  the 
authority  to  bring  suits,  as  to  make 
discussion  of  the  question  seem  super- 
fluous. ...  It  follows  from  the 
foregoing  propositions  that  to  sustain 
the  order  of  substitution  would  be  in 
effect  to  deny  the  plaintiff  the  right  to 
obtain  a  judgment  that  will  he  binding 
upon  anyone,  and  thus  altogether  to 
deprive  him  of  the  right  to  maintain  a 
suit  upon  his  alleged  cause  or  action. 
...  A  regulation  which  altogether 
deprives  a  suitor  of  obtaining  a  judi- 
cial determination  of  his  right    •    .   . 
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11  more  than  a  procedural  resrulation. 
•  •  .  Inasmuch  as  the  order  would 
relieve  the  carriers  from  an  alleged 
legal  liability,  previously  incurred,  we 
are  of  the  opinion  that  it  is  in  direct 
conflict  with  the  second  sentence  of  § 
10  [Act  March  21, 1918].  .  .  .  Rea- 
soning in  harmony  with  the  above  has 
recently  been  employed  by  the  court  of 
appeals  of  Alabama,  in  a  criminal  case 
(Vaughn  v.  State  (1919)  —  Ala.  App. 
1— ,  81  So.  417),  in  which  a  judgment 
of  conviction  was  dependent  upon  the 
sufficiency  of  an  indictment,  which,  in 
turn,  according  to  the  view  of  the 
courts  depended  upon  the  invalidity  of 
General  Order  No.  50.  The  conviction 
was  affirmed.'' 

m 

In  explanation  of  the  purpose  of  this 
order  and  its  effect  upon  litigation,  a 
statement  made  by  the  Director  Gren- 
eral  of  Railroads  before  the  Interstate 
Commerce  Committee  of  the  United 
States  Senate  in  April,  1919,  may  well 
be  quoted  as  follows:  ''At  this  point 
I  want  to  refer  to  Greneral  Order  No. 
50.  That  refers  to  suits  against  the 
Director  General.  There,  again,  we 
had  a  situation  which  was  developing 
confusion.  Of  course,  General  Order 
No.  50  is  deisigned  to  deal  with  certain 
classes  of  causes  of  action  that  arise 
against  the  government  while  the  gov- 
ernment is  in  control  of  the  railroads, 
— Hsauses  of  action  for  which  the  gov- 
ernment is  liable  and  for  which  the 
corporation  is  not  liable.  Claims  were 
beginning  to  be  made  in  various  parts 
of  the  country  that  tbe  corporation  it- 
self was  not  liable  for  a  cause  of  ac- 
tion arising  against  the  government 
while  it  was  in  control,''  and  plaintiffs 
were  being  embarassed  because  they 
were  not  certain  where  they  were  going 
to  come  out  if  they  sued  the  corpora- 
tion. It  seemed  a  reasonable  rule,  and 
really  in  the  interests  of  plaintiffs — 
and  it  did  not  have  any  relation  to  any- 
thing else  or  cause  any  disturbing  fac- 
tors— to  provide  that  where  these 
causes  of  action  arose  against  the 
government,  in  effect  that  suits  should 
be  brought  against  the  Director  Gen- 
eral. It  still  left  the  plaintiffs  free  to 
sue  just  as  they  could  sue  before,  and 
to  make  service  of  process  on  the  local 
railroad  agents  just   as  they   could 


make  it  before.    It  did  not,  as  we  see 
it,  impair  the  rights  of  plaintiffs  at 
all,  but  it  cleared  up  the  situation  by 
making  it  perfectly  clear  that  they 
would  have  a  procedure  that  would  be 
free  from  attack."    In  criticizing  this 
statement,    the    court    further    said: 
''The  validity  of  the  order,  in  so  far  as 
it  is  compulsory  upon  the  plaintiffs, 
does  not  depend  upon  the  propositions 
advanced    by   the    Director   General. 
EiVen  assuming  the  correctness  of  the 
two  propositions:     (1)  That  the  gov- 
ernment is  liable,  and  (2)  that  the  cor- 
poration is  not  liable,  the  order  cannot 
be  supported,  for  it  does  not  appear 
that  the  Director  General  has  been 
vested  with  any  authority  to  control 
the  action  of  plaintiffs,  who  seek  to  es- 
tablish the  liability  of  carriers,  nor 
with  the  right  to  intercede  on  behalf 
of  the  carrier  corporations.    The  right 
to  intervene,  however,  to  protect  the 
interests  of  the  government,  is  not 
here  involved,  and  is  not  considered. 
A  plaintiff  who  is  desirous  of  testing 
merely  the  liability  of  a  carrier  cor- 
poration cannot  be  made  to  test  un- 
willingly the  liability  of  the  govern- 
ment.   .    ,    .    The  nonliability  of  the 
carriers  is,  as  elsewhere  indicated  in 
the  opinion,  a  judicial,  not  an  adminis- 
trative, question,  and  can  only  be  de- 
cided by  a  court  when  the  defense  is 
properly  raised.    As  illustrative  of  the 
character  of  the  difficulties  involved 
in  the  final  determination  of  this  ques- 
tion, we  call  attention  to  the  fact  that, 
prior  to  August  1,  1918,  the  Director 
General  exercised  possession  and  con- 
trol exclusively  through  the  officers, 
directors,  and  agents  of  the  railway 
corporations,  thus   recognizing  their 
agency  to  act  for  the  corporations  un- 
der his  direction,  while,  since  August 
1st,  all  administration  of  transporta- 
tion  has   been   through   officers   and 
agents  directly  appointed  by  the  Di- 
rector General.    These  are  not  recog- 
nized as  agents  of  the  corporations. 
The    legal    effect   of  these    different 
methods  under  the  acts  of  Congress  is 
clearly  for  courts  to  determine  as  the 
questions  properly  arise,  unless  Con- 
gress has  prescribed  a  different  mode. 
It  appears  to  us  that  it  has  not  done 
so.    •    •    •    For  the  foregoing  reasons. 
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we  hold  that  the  order  in  question  is 
Void  as  involving  an  unwarranted 
deprivation  of  the  plaintiff's  alleged 
cause  of  action,  and  as  being  contrary 
to  the  governing  acts  of  Congress 
passed  to  meet  the  war  emergencies/' 
The  validity  of  the  order  in  question 
is  further  attacked  in  a  concurring 
opinion  by  Robinson,  J.,  who  said: 
"The  Director  General  was  not  made 
a  dictator.  He  had  no  legislative  pow- 
er or  authority  to  establish  a  special 
code  of  civil  procedure.  His  order 
concerning  the  court  procedure  in 
civil  actions  is  manifestly  dictatorial 
and  wholly  void.  Indeed,  in  this  land 
of  liberty  and  constitutional  law,  it  is 
amazing  that  any  person  of  ordinary 
intelligence  should  ever  think  of  mak- 
ing or  regarding  such  orders." 

HI.  Extent  of  Federal  foontroh 

"The  Act  of  Congress  of  March  21, 
1918,  and  the  orders  of  the  Director 
General  of  Railroads,  .  .  .  clearly 
evince  a  construction  of  the  Act  of 
August  29,  1916;  and  the  action  of  the 
President  thereunder,  inconsistent 
with  the  view  that  Federal  control  ex- 
tends to,  and  embraces,  only  the  prop- 
erty and  facilities  of  the  transporta- 
tion companies.  In  fact,  the  Act  of 
March  21, 1918,  defines  the  terms  'sys- 
tem or  systems  of  transportation'  as 
used  in  the  Act  of  August  29,  1916. 
.  .  .  The  'systems  of  transportation' 
or  'carriers'  .  .  .  have  officers  and 
employees,  are  capable  of  contracting 
and  being  contracted  with,  may  sue 
and  be  sued,  plead  and  be  impleaded, 
are  entitled  to  compensation,  are  ca- 
pable of  arbitrating  differences  with 
the  government,  are  authorized  to  set- 
tle and  adjust  claims,  and  declare 
dividends ;  in  short,  are  capable  of  ex- 
ercising all  the  functions  and  powers 
of  corporations  with  limitations  essen- 
tial to  Federal  control  and  the  carry- 
ing out  the  purposes  of  the  govern- 
ment ...  to  meet  the  extraordinary 
conditions  imposed  by  the  fact  that 
the  United  States  is  at  war  with  a  for- 
eign power.  These  facts  lead  to  the 
inevitable  conclusion  that  Federal 
control  of  the  transportation  systems 
of  the  country  contemplated  and  ef- 
fected a  mobilization  under  one  head 
of  the  persons  and  corporations  en- 


gaged in  the  business,  as  well  as  the 
facilities    of   transportation    for    the 
purpose  of  meeting  and  coping  with 
these   extraordinary   conditions,   and 
the  Director  General  of  Railroads  is 
just  what  his  designation  or  title  im- 
ports,— the  general  in  command  of  the 
army  of  transportation."    Vaughn  v. 
State  (1919)  —  Ala.  App.  — ,  81  So. 
417,  wherein  the  appellant  had  been 
convicted  under  an  indictment  charg- 
ing him  with  receiving  stolen  goods 
(certain  cases  of  tobacco),  tiie  proper- 
ty of  the  Louisville  &  Nashville  Rail- 
road Company.     As  a  predicate  for 
the  contention  that  there  was  a  fatal 
variance  between  the  averments  and 
proof  entitling  the  defendant  below  to 
an  acquittal,  the  bill  of  exceptions  re- 
cited as  ah  admitted  fact  that  the 
Louisville  &  Nashville  Railroad  Com- 
pany was  taken  over  by  the  United 
States  government  April  1, 1918,  under 
and  by  virtue  of  the  act  of  Congress 
approved  March  21,   1918,  providing 
for  the   operation   of  transportation 
systems  while  under  Federal  control, 
and  that  the  railroad  was  being  so  op- 
erated and  controlled  at  the  time  of 
the  alleged  commission  o^  the  offense. 
It  was  said  by  the  court:    "This    .   .    . 
admission    .        .    carries  with  it  the 
idea  that  the  government,  in  assuming 
control  of  the  transportation  systems 
of  the  country  for  military  purposes, 
commandeered  and  mobilized  the  serv- 
ices of  the  carriers  themselves.    .    .    . 
Under  this  theory  of  Federal  control 
the  identity  of  the  carrier — the  corpo- 
rate entity — ^has  not  been  destroyed 
nor  has  it  been  rendered  wholly  im- 
potent in  respect  to  its  functions  in 
the  conduct  of  the  business.    It  has 
merely  become  an  agency  of  the  gov- 
ernment for  the  purpose  of  carrying 
out  the  policy  of  preferring  the  move- 
ment of  troops,  military  equipment, 
and  military  supplies  over  matters  of 
general  commerce,  and,  as  such  agent, 
is  a  bailee  of  goods  committed  to  it  for 
transportation,  and  it  is  sufficient  to 
lay  the  ownership  of  the  goods  in  the 
corporation  in  an  indictment  for  the 
larceny  of  such  goods,  or  for  like  of- 
fenses/' 

In   the  case  of  Marshall  ▼.  Bush 
(1918)    102  Neh.  279,  L.R.A.   1918E, 
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885, 167  N.  W.  59,  the  supreme  court  of 
Nebraska,  in  annulling  an  order  of  the. , 
railroad  commissioner  of  the  state,  re- 
quiring Bush,  as  receiver  of  the  Mis-^ 
souri   Pacific   Railroad   Company,   to, 
place  in  service  an  extra  train,  recog*  ; 
nized  this  theory  of  Federal  control. 
It  was  there  said :    ''Since  the  rendi- 
tion of  the  order  complained  of  a  con- 
sideration has  arisen  of  which   the 
court  is  justified  in  taking  judicial  no- 
tice.   The  country  is  now  in  a  state  of 
war,  and  the  government  of  the  United 
States  has  assumed  control  over  the 
operations  of  the  railroads." 

But  see  Lincoln  Commercial  Club 
V.  Missouri  P.  R.  Co,  (1919)  —  Neb. 
— ,  P.U.R.1919E,  57,  172  N.  W.  687, 
.wherein  it  was  held  that  an  order, 
made  prior  to  the  time  of  the  Presi- 
dent's proclamation  taking  over  the 
control  of  the  railroads  by  the  Federal 
government,  by  which  a  state  railway 
commissioner  found  that  switching 
charges  were  discriminating  and  un- 
just, and  canceled  that  portion  of  a 
tariff  rate,  will  not  be  reversed,  as  the 
Federal  control  does  not  make  a 
change  in  the  situation. 

The  extent  of  Federal  control  is  to 
be  measured  by  the  necessities  of  the 
business  of  the  corporation  as  a  com'- 
mon  carrier;  and  outlying  parcels  of 
land  not  connected  with  such  business 
are  not  included  within  the  meaning 
of  the  legislation  on  the  subject 
United  States  R.  Administration  ▼. 
Burch  .(1918)  254  Fed.  140,  where  the 
court  said:  "The  first  question  to  be 
determined  under  the  statutes  is  as 
to  what  property  the  President  was 
entitled,  through  the  Secretary  of  War, 
to  take  possession  of  and  legally  to 
hold,  BO  as  to  be  entitled  to  the  benefit 
of  such  exemption  from  the  levy  of 
final  process.  An  inspection  of  the 
whole  statute,  as  well  as  of  this  clause, 
shows  that  the  purpose  and  intent  of 
the  statute  was  to  provide  for  the 
speedy  and  expeditious  transportation 
of  troops,  war  material,  and  equip- 
ment; and  for  that  purpose  to  give 
possession  of  the  systems  of  transpor- 
tation to  the  government,  through  the 
Secretary  of  War,  with  power  to  use 
such  systems  for  such  transportation 
to  the  exclusion,  as  far  as  may  be  nec- 


essary, of  all  other  trafiic,  either  in 
passengers  or  freight,  thereon.  That 
is  the  purpose  of  the  statute,  and  it  is 
'evident  that  the  purpose  of  the  istat- 
.ute  giving  such  enlarged  powers,  to  be 
exercised  during  the  emergency  of 
war,  was  not  for  the  purpose  of  taking 
possession  of  any  property  which 
might  be  owned  by  the  different  cor- 
porations operating  and  owning  sys- 
tems of  transportation,  and  which 
property  was  wholly  independent  of 
transportation  uses,  and  neither  inci- 
dental nor  necessary  for  them,  but  was 
simply  to  allow  the  government  to  get 
control  of  everything  necessary  or  ap- 
propriate for  transportation  purposes. 
Under  this  statute,  the  President  could 
authorize  the  Secretary  of  War  only 
to  take  possession  of  such  property  as 
he  himself  is  authorized  to  take  pos- 
session of  under  the  statute.  The  ex^- 
tent  of  his  powers,  and  the  definition 
of  what  property  he  was  authorized  to 
take  possession  of  under  the  statute^ 
would  be  necessarily  a  judicial  ques- 
tion. All  acts  done  and  all  property 
taken  possession  of  within  the  adjudi- 
cated extent  of  the  powers  allowed 
might  be  a  nainisterial  question;  but 
as  to  extent  of  those  powers,  and 
whether  the  powers  were  given,  must 
always,  under  the  Constitution  of  the 
United  States,  remain  a  judicial  ques- 
tion, and  one  to  be  decided  by  the 
courts  of  the  land.  Under  the  terms 
of  this  statute,  the  President  issued  a 
proclamation  on  the  26th  of  December, 
1917,  referring  to  the  statute,  and  de- 
claring that,  through  the  Secretary  of 
War,  he  took  possession  of  and  as- 
sumed control  at  12  o'clock  noon  on 
the  28th  day  of  December,  1917,  of 
each  and  every  system  of  transporta- 
tion, and  the  appurtenances  thereof, 
located  wholly  or  in  part  within  the 
boundaries  of  the  continental  United 
States,  and  consisting  of  railroads  and 
owned  or  controlled  systems  of  coast- 
wise and  inland  transportation,  en^ 
gaged  in  general  transportation, 
whether  operated  by  steam  or  by  elec- 
tric power,  including  also  terminals, 
terminal  companies,  and  terminal  asso- 
ciations, sleeping  and  parlor  car  lines, 
elevators,  warehouses,  telegraph  and 
telephone  lines,  and  all  other  equip- 
ment and  appurtenances  commonly 
used  upon  or  operated  as  a  part  of 
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such  rail  or  combined  rail  and  water 
systems  of  transportation,  to  the  end 
that  such  systems  of  transportation  be 
utilized  for  the  transportation  and 
transfer  of  troops,  war  material,  and 
equipment,  to  the  exclusion,  so  far  as 
may  be  necessary,  of  all  other  traffic 
thereon.  The  proclamation  further 
proceeds  that  the  possession,  control, 
operation,  and  utilization  of  such 
transportation  systems  shall  be  exer- 
cised by  and  through  William  G.  Mc- 
Adoo,  who  was  by  proclamation  ap- 
pointed and  designated  Director  Gen- 
eral of  Railroads.  The  language  of 
this  proclamation,  assuming  that  the 
entire  language  is  warranted  by  the 
powers  extended  to  the  President  un- 
der the  terms  of  the  statute,  and  which 
powers  he  could  not  in  any  proclama- 
tion lawfully  exceed,  would  not  itself 
appear  to  include  the  property  in  ques- 
tion in  these  proceedings,  unless  it 
should  be  supposed  to  be  included  un- 
der the  general  designation  of  all  other 
equipment  and  appurtenances,  com- 
monly used  upon  or  operated  as  a  part 
of  such  rail  or  combined  rail  and  water 
systems  of  transportation.  The  outly- 
ing lots  of  land  held  by  a  railroad  com- 
pany as  an  investment,  or  which  it  may 
have  purchased  at  some  time  and  still 
continued  to  hold,  would  not  appear 
to  be  included  within  any  of  the  lan- 
guage of  this  proclamation.  The  posi- 
tion of  counsel  for  the  complainant  is 
that  the  statute  and  the  proclamation 
must  be  considered  to  include  all  prop- 
erty of  a  railroad.  If  this  contention 
were  correct,  it  would  cover  all  mon- 
eys of  the  railroad  in  its  possession, 
when  possession  was  taken  under  the 
proclamation  of  the  President.  It 
would  also  cover  all  personal  property, 
including  stocks  in  industrial  corpora- 
tions, if  any  such  were  owned  by  the 
railroad  at  that  time.  A  fair  construc- 
tion of  the  statutes,  and  of  the  proc* 
lamation  itself,  however,  would  not 
appear  to  warrant  any  such  inference 
that  their  provisions  include  such 
property.  The  language  appears  to  be 
clearly  limited  to  transportation  sys- 
tems, and  to  property  which  was  used 
for  transportation  purposes,  includin^f 
therein  all  property  fairly  incidental 
or  necessary  for  use  in  effecting  such 


purposes.  Separated,  disconnected, 
unutilized  tracts  of  land  would  not  ap- 
pear, to  come  within  this  definition. 
The  later  statute  of  Malrch  21,  1918, 
would  not  appear  to  affect  this  con- 
clusion. .  There  is  nothing  in  it  ndiich 
extends  the  powers  of  the  President 
as  to  the  character  of  the  proper^  he 
could  take  possession  of  under  the  pre- 
vious statute.'' 

'The  legislation  contemplates  that 
the  carrier  corporations  shall  be  per- 
mitted to  continue  to  transact  their 
business  as  formerly,  except  as  modi- 
fied by  the  Federal  control  of  their 
transportation  facilities."  McGregor 
V.  Great  Northern  R.  Co.  (reported 
herewith)  ante,  1659,  and  in  Postal 
Teleg.-Cable  Co.  v.  Call  (1919)  265 
Fed!  850,  it  was  held  that  the  corpo- 
rate entity  and  its  franchise  were  not 
taken  over  by  the  government,  but 
only  its  existing  physical  lines. 

In  taking  over  the  railroads  from 
private  ownership  to  its  control  and 
operation,  the  resulting  power  of  the 
United  States  to  fix  the  rates  to  be 
charged  for  the  transportation  serv- 
ices to  be  rendered  by  it  is  not  sub- 
ordinated to  the  asserted  authority  of 
the  several  states  to  regulate  the  rates 
for  all  local  or  interstate  business. 
This  has  been  definitely  decided  by  the 
Supreme  Court  of  the  United  States  in 
Northern  P.  R.  Co.  v.  North  Dakota 
(1919)  260  U.  S.  136,  63  L.  ed.  897, 
P.U.R.1919D,  706,  39  Sup.  Ct.  Rep. 
502,  in  reversing  the  decision  of  the 
lower  court  (1919)  —  N.  D.  — ,  172 
N.  W.  324,  where  a  peremptory  writ 
of  mandamus  was  awarded  against 
the  railroad  company.  In  the  opinion 
delivered  by  Mr«  Chief  Justice  White* 
it  was  said:  "No  elaboration  could 
make  clearer  than  do  the  Act  of  Con- 
gress of  1916,  the  proclamation  of  the 
President  exerting  the  powers  given, 
and  the  Act  of  1918,  dealing  with  the 
situation  created  by  the  exercise  of 
such  authority,  that  no  divided  but  a 
complete  possession  and  control  were 
given  the  United  States  for  all  pur- 
poses as  to  the  railroads  in  question. 
But  if  it  be  conceded  that,  despite  the 
absolute  clarity  of  the  provisions  con- 
cerning the  control  given  the  United 
States,  and  the  all-embracing  scope  of 
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that  control,  there  is  room  for  eome 
doubt^  the  consideration  of  the  gen- 
eral context  completely  dispels  hesi- 
tancy. How  can  any  other  conclusion 
be  reached  if  consideration  be  given 
the  comprehensive  provisions  concern- 
ing the  administration  by  the  United 
States  of  the  property  which  it  was 
authorized  to  take,  the  financial  obli- 
gations under  which  it  came,  and  all 
the  other  duties  and  exactions  which 
the  act  imposed,  contemplating  one 
control,  one  administration,  one  power 
for  the  accomplishment  of  the  one  pur- 
pose, the  complete  possession  by  gov- 
ernmental'authority  to  replace  for  the 
period  provided  the  private  ownership 
theretofore  existing.  This  being  true, 
it  must  follow  that  there  is  no  basis 
for  the  contention  that  the  power  to 
make  rates  and  enforce  them*  which 
was  plainly  essential  to  the  authority 
given,  was  not  included  in  it.  Conclu- 
sive as  are  these  inferences,  they  are 
superfluous,  since  the  portion  of  §  10, 
as  previously  reproduced  in  the  mar- 
gin, in  express  terms  confers  the  com- 
plete and  undivided  power  to  fix  rates. 
The  provision  is  this:  'That  during 
the  period  of  Federal  control,  when- 
ever, in  his  opinion,  the  public  'in- 
terest requires,  the  President  may 
initiate  rates,  fares,,  charges,  classifi- 
cations, regulations,  and  practices  by 
filing  the  same  with  the  Interstate 
Commerce  Commission,  which  said 
rates,  fares,  charges,  classifications, 
regulations,  and  practices'  shall  not  be 
suspended  by  the  Commission  pending 
final  determination/  These  quoted 
words  are  immediately  followed  by 
provisions  further  defining  the  power 
of  the  Commission  and  its  duty  in  the 
premises,  so  as  to  enable  it  beyond 
doubt  to  consider  the  situation  result- 
ing from  the  act  and  to  which  the 
rates  were  to  be  applied.  The  unison 
between  that  which  is  inferable  and 
that  which  is  expressed  demonstrates 
the  true  significance  of  the  statute. 
.  .  .  The  elementary  principle  that, 
under  the  Constitution,  the  authority 
of  the  government  of  the  United  States 
is  paramount  when  exerted  as  to  sub- 
jects concerning  which  it  has  the 
power  to  control,  is  indisputable.  This 
being  true,  it  results  that  although 


authority  to  regulate  within  a  given 
sphere  may  exist  in  both  the  United 
States  and  in  the  states,  when  the 
former  calls  into  play  constitutional 
authority  within  such  general  sphere 
the  necessary  effect  of  doing  so  is, 
that  to  the  extent  that  any  conflict 
arises  the  state  power  is  limited,  since, 
in  case  of  conflict,  that  which  is  para- 
mount necessarily  controls  that  which 
is  subordinate.'' 

Similarly  the  power  to  flx  and  regu- 
late rates  by  the  Postmaster  General, 
acting  under  the  authority  of  the  Pres- 
ident and  the  Joint  Resolution  of  Con- 
.gress,  July  16,  1918,  has  been  upheld 
by  the  Supreme  Court  of  the  United 
States  in  Dakota  Cent.  Teleph.  Co.  v. 
South  Dakota  (reported  herewith) 
ante,  1628,  reversing  a  decree  of  the 
state  court  (1919)  —  S.  D.  — ,  P.U.R. 
1919D,  228,  171  N.  W.  277,  enjoining 
telephone  companies  from  putting  into 
effect  a  schedule  of  intrastate  rates 
prepared  by  the  Postmaster  General, 
who,  under  presidential  proclamation, 
had  assumed  control  of  telephone  com- 
panies. 

This  ruling  was  followed  in  Burle- 
son V.  Dempcy  (1919)  250  U.  S.  191, 
68  L.  ed^  929,  89  Sup.  Ct.  Rep.  511, 
wherein  the  facts  were  similar. 

And  in  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Houston  (1919)  256  Fed. 
690,  an  injunction  was  granted  the 
telephone  company  as  an  agent  and 
employee  of  the  Postmaster  General 
to  restrain  the  city  of  Houston,  its 
mayor  and  other  officers,  from  inter- 
fering with  plaintiff  in  putting  into 
effect  certain  increased  rates  for  tele- 
phone service  prescribed  by  the  Post- 
master General,  acting  for  the  Presi- 
dent of  the  United  States,  who,  under 
resolution  of  Congress,  had  taken  pos- 
session of  and  assumed  control  of  the 
telephone  system.  In  granting  the 
petition  the  court  said:  "The  author- 
ity to  fix  *  intrastate  rates  to  be 
charged  by  public  utility  corporations, 
it  is  contended,  falls  within  the  police 
power  of  the  states,  and  is  therefore, 
under  the  proviso  to  the  act,  left  in 
the  states;  whereas,  the  plaintiff  con- 
-  tends  that,  while  the  making  of  rates 
falls  within  the  term  'police  power'  in 
its  broadest  sense,  the  term  'police 
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regulations/  as  used  in  the  act,  must 
be  construed  in  the  narrower  accepta- 
tion of  the  term,  as  covering  regula- 
tions affecting  the  safety,  health,  and 
morals  of  the  public.  ...  It  may  be 
true,  as  contended  by  counsel,  that  the 
various  state  commissions  and  city 
councils  claiming  authority  to  regu- 
late intrastate  rates  might,  on  prop- 
er showing-  made,  authorize  the  gov- 
ernment, as  they  might  previously 
have  authorized  the  telephone  com- 
panies, to  increase  established  rates, 
and  that,  if  the  rates  as  fixed  by  such 
bodies  were  confiscatory,  relief  might 
be  sought  in  the  courts.  It  is  an-, 
swered  that  these  state  laws  authoriz- 
ing the  regulation  of  rates  contemplat- 
ed private  ownership  of  these  utilities, 
and  their  purpose  was  to  prevent  any 
advantage  being  taken  of  the  public. 
No  such  reason  would  exist  were  the 
operation  by  the  state  itself,  nor  does 
it  exist  where  the  operation  of  these 
utilities  is  by  the  government.  As 
well  might  a  state  commission,  which 
has  authority  to  regulate  intrastate 
rates  of  express  companies,  claim  the 
same  right  to  regulate  intrastate  rates 
which  the  government  charges  for  par- 
cel post  service.  Neither  the  parcel 
post  nor  the  telegraph  and  telephone 
lines  are  being  operated  for  financial 
gain.  The  former  is. for  the  conven- 
ience of  the  public ;  the  latter  as  a  war 
measure  for  the  safety  of  the  nation. 
Congress  could  not  have  intended  that 
a  state  commission  or  a  city  council 
should  have  the  authority  to  say  to  the 
government  of  the  United  States  what 
rates  it  might  charge  for  telephone 
service.  If  the  city  of  Houston  may  do 
so,  then  likewise  may  every  town  and 
city  in  the  state  of  Texas,  and  every 
town  and  city  in  every  other  state 
where  the  legislature  has  delegated 
such  authority  to  its  municipal  corpo- 
rations. Such  a  condition  would  cause 
confusion  and  chaos,  and  would  make 
utterly  impossible  any  equality  or  uni- 
formity of  rates.  It  would  be  incom- 
patible with  the  power  and  dignity  of 
the  national  government.  It  is  incon- 
ceivable that  the  nation,  in  the  conduct 
of  a  business  taken  over  and  made  its 
own  as  a  war  measure,  should,  before 
fixing  the  rates  to  be  charged,  have  to 


obtain  the  permission  of  any  municipal 
council  or  state  commission*  It  fol- 
lows that  in  the  proviso  to  the  Tele- 
graph and  Telephone  Act  Congress 
used  the  term  'lawful  police  regula- 
tion' in  the  ordinary  sense  in  which 
the  words  are  understood,  and  not  in 
the  broad  sense  which  would  include 
the  authority  to  fix  rates  of  public 
utilities." 

In  State  ex  rel.  Blaine  v.  Wisconsin 
Teleph.  Co.  (1919)  —  Wis,  — ,  172  N. 
W.  225,  the  right  of  the  Postmaster 
General  to  fix  telephone  rates  under 
the  President's  proclamation  and  the 
Joint  Resolution  of  Congress  is  recog- 
nized and  the  term  "police  powers"  is 
interpreted  in  its  narrow  sense.  In  re- 
fusing an  injunction  to  restrain  de- 
fendant from  putting  into  effect  a  gen- 
eral raise  in  rates  by  discretion  of  the 
Postmaster  General,  the  court  said: 
"There  is  no  question  as  to  the  author- 
ity of  the  United  States,  by  virtue  of 
its  exclusive  war  power,  to  take  over 
and  operate  the  telegraph  and  tele- 
phone lines  of  the  country  in  time  of 
war.  Without  seriously  questioning 
this  proposition,  the  state  contends 
that  the  power  to  prescribe  rates  is  a 
police  power,  and,  being  such,  is  spe- 
cifically reserved  to  the  states  by  the 
proviso  at  the  close  of  the  Joint  Reso- 
lution of  Congress  which  specifically 
says  that  the  laws  and  powers  of  the 
states  in  relation  to  taxation  or  law- 
ful police  regulations  are  not  amended, 
repealed,  impaired,  or  affected.  The 
term  'police  power'  is  very  elastic,  and 
is  used  to  express  different  meanings 
at  different  times.  In  its  broadest 
sense,  it  has  been  said  to  include  'all 
legislation  and  almost  every  function 
of  civil  government.'  Sligh  v.  Kirk- 
wood  (1915)  237  U.  &  52-59,  59  L.  ed. 
835-887,  35  Sup.  Ct.  Rep.  501.  In  its 
limited  sense,  and  as  more  frequently 
used,  it  includes  simply  regulations 
'for  the  protection  of  the  lives,  health, 
and  property  of  citizens,  and  the  pro- 
motion of  good  order  and  good  morals.' 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwau- 
kee (1897)  97  Wis.  418,  72  N.  W.  1118. 
It  is  police  power  in  this  limited  sense 
which  the  Federal  Supreme  Court 
grants  to  the  states  in  cases  where  its 
exercise  affects  ii^terstate  commerce. 
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Freund,  Pol.  Power,  §  1,0.  It  is  in  this 
limited,  sense,  also,  that  the  term  is 
used  when  it  is  said  in  oar  own  deci- 
sions, and  in  the  decisions  of  the  Unit- 
ed States  courts,  that  the  police  power 
of  the  state  cannot  be  bargained  away 
either  by  legislature  or  by  municipal 
corporations.  Superior  v.  Roemer 
(1913)  154  Wis.  345,  141  N.  W.  250; 
Stone  V.  Mississippi  (1880)  101  U.  S. 
814,  25  L.  ed.  1079;  Northern  P.  R.  Co. 
V.  Minnesota  (1908)  208  U.  S.  583,  52 
L.  ed.  630,  28  Sup.  Ct.  Rep.  341.  This 
must  be  so  from  the  fact  that  the 
courts  hold  that  a  city  may  lawfully 
make  a  contract  which  is  binding  on 
itself,  governing  rates  to  be  charged 
by  a  public  utility  for  its  service. 
Manitowoc  v.  Manitowoc  &  N.  Traction 
Co.  (1911)  145  Wis.  13,  140  Am.  St. 
Rep.  1056,  129  N.  W.  926;  Detroit  v. 
Detroit  Citizens'  Street  R.  Co.  (1902) 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410.  It  could  not  do  so  if  the 
rate-making  power  were  a  'police  pow- 
er*  within  the  meaning  of  that  term 
as  used  in  the  cases  first  cited  above. 
The  questioii  here  is  whether  the  term 
is  used  in  its  broadest  sense,  or  in  its 
limited  and  perhaps  ordinary  sense, 
in  the  congressional  resolution.  Look- 
ing at  the  purposes  to  be  accomplished 
and  the  context,  we  think  it  is  clear 
that  the  term  was  used  in  its  limited 
sense.  To  take  possession,  .  .  . 
assume  control  •  .  •  and  to  operate* 
are  broad  and  sweeping  terms.  Tos*- 
session,*  'control,'  and  'operation',  nat- 
urally import  absolute  power  over  the 
subject  without  interferences  from  the 
others.  Control  without  the  power  to 
fix  rates  is  not  real  control.  Unques- 
tionably the  government  could  exclude 
every  private  user  if  such  course  were 
deemed  necessary  for  war  purposes. 
If  it  could  exclude  all  private  users,  it 
would  seem  to  follow  that  it  may  de- 
termine on  what  terms  private  persons 
may  be  allowed  to  use  the  lines.  Pro 
hac  vice,  the  telephone  lines  belong  to 
the  government  and  are  part  of  the 
enginery  with  which  the  war  is  to  be 
won.  It  seems  unthinkable  that  the 
government  should  deliberately  sur- 
render to  the  state  agencies  in  forty- 
eight  states  and  to  municipal  agencies 
in  many  cities  the  power  to  prescribe 


on  what  terms  private  persons  might 
use  government  property.  We  acquit 
Congress  of  this  absurd  intention. 
The  'police  regulations'  referred  to  in 
the  proviso  are  undoubtedly  such  regu- 
lations intended  to  insure  the  lives, 
health,  moral  and  physical  welfare, 
and  good  order  of  the  public  and  of 
the  employees,  as  the  state  may  see  fit 
to  prescribe.  There  are  other  consid- 
erations which  seem  to  us  equally  con- 
clusive against  the  maintenance  of 
this  action  by  the  state.  .  .  .  The 
principle  has  been  very  definitely  set- 
tled by  the  Federal  Supreme  Court 
that  when  the  United  States,  by  its 
officers,  is  rightfully  in  possession  of 
property,  and  is  using  the  same  in  gov- 
ernmental operations,  such  use  is  not 
to  be  interfered  with  by  injunctions  or 
other  writs  issued  out  of  state  courts 
in  actions  brought  against  such  of- 
ficers or  agents.  The  reason  is  that 
such  actions  are,  in  effect,  actions 
brought  against  the  sovereign,  and  the 
sovereign  cannot  be  sued  except  with 
its  own  consent,  and  in  courts  of  its 
choice.  Belknap  v.  Schild  (1896)  161 
U.  S.  10,  40  L.  ed.  599,  16  Sup.  Ct.  Rep. 
443;  International  Postal  Supply  Co. 
V.  Bruce  (1904)  194  U.  S.  601,  48  L. 
ed.  1184,  24  Sup.  Ct.  Rep.  820;  Wells 
v.  Roper  (1918)  246  U.  8.  335,  62  L. 
ed.  755,  38  Sup.  Ct.  Rep.  317.  If  such 
actions  were  to  be  maintained  and  in- 
junctive relief  granted,  the  result 
would  be,  either  that  the  sovereign 
would  be  practically  coerced  in  an  ac- 
tion to  which  it  was  not  a  party,  or  that 
the  sovereign  would  disregard  the  bru- 
tum  fulmen  of  the  trial  court,  and 
render  the  decree  nugatory  and  ridicu- 
lous. In  the  present  case,  if  the  in- 
junction were  to  be  granted,  all  that 
the  government  would  have  to  do 
would  be  to  place  another  set  of  serv- 
ants in  possession  of  the  telephone  sys- 
tem and  proceed  to  operate  it  as  be- 
fore. The  right  of  the  government  is 
not  to  be  interfered  with  behind  its 
back.  International  Postal  Supply  Co. 
V.  Bruce  (U.  S.)  supra.  This  does  not 
mean  that  United  States  officers  or 
agents  may  not  be  held  personally  lia- 
ble in  actions  of  tort  to  private  per- 
sons whose  rights  of  person  or  prop- 
erty they  have  wrongfully  invaded  or 
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injured  while  acting  under  the  author- 
ity of  the  United  States.  Belknap  v. 
Schild  (U.  S.)  supra.  Nor  does  it 
mean  immunity  from  injunction  proc- 
ess on  the  part  of  such  officer  in  case 
of  threatened  injury  to  property 
rights." 

So  also,  in  Macleod  v.  New  England 
Teleph.  &  Teleg.  Co.  (1919)  250  U.  S. 
195,  63  L.  ed.  934,  39  Sup.  Ct.  Rep.  511, 
the  decision  of  the  lower  court>  ante, 
1662,  dismissing  the  petition  of  the 
Public  Utilities  Commission  of  Massa- 
chusetts to  compel  the  respondent  to 
enforce  certain  telephone  rates  for 
intrastate  business  established  in  con- 
formity with  the  state  law,  and  to  for- 
bid the  putting  into  effect  of  conflict- 
ing rates  fixed  by  the  Postmaster  Gen- 
eral, was  sustained  in  an  opinion  by 
Mr.  Chief  Justice  White,  who  said: 
"The  court  in  a  lucid  opinion,  speak- 
ing through  Mr.  Chief  Justice  Rugg, 
having,  after  full  consideration, 
reached  the  conclusion  that  the  Post^ 
master  General  was  empowered  by  the 
law  of  the  United  States  to  fix  the 
schedule  of  rates  complained  of,  and 
that  the  telephone  company  was  au- 
thorized by  such  law  to  put  in  effect 
and  enforce  such  rates,  even  though, 
in  doing  so,  the  rate  established  by 
the  Public  Service  Commission  of  the 
state  was  disregarded,  held  that 
the  suit  was  virtually  one  against  the 
United  States  which  the  court  was 
without  power  to  entertain,  and  en- 
tered a  decree  of  dismissal  for  want  of 
jurisdiction.  But  the  form  of  the  de- 
cree thus  entered  affects  in  no  way  the 
control  and  decisive  result  upon  every 
issue  in  the  case,  of  the  ruling  this 
day  announced  in  Dakota  Cent. 
Teleph.  Co.  v.  South  Dakota  (report- 
ed herewith)  ante,  1623.'' 

Likewise,  in  Kansas  v.  Burleson 
(1919)  250  U.  S.  188,  63  L.  ed.  926,  39 
Sup.  Ct.  Rep.  512,  the  Supreme  Court, 
following  the  rule  laid  down  in  the 
Dakota  Cent.  Teleph.  Case,  dismissed 
a  petition  for  an  injunction  against  the 
Postmaster  General  to  restrain  him 
from  giving  effect  to  a  schedule  of 
rates. 

And  in  Groesbeck  v.  Michigan  State 
Teleph.  Co.  (1919)  206  Mich.  872,  172 
N.  W.  799,  an  injunction  to  restrain  the 


defendant  company  from  putting  into 
effect  a  proposed  increase  in  telephone 
ratQs  was  granted  in  the  court  below. 
The  answer  denied  the  authority  of 
the  court  to  grant  the  relief  prayed 
for  on  the  ground  that  the  Postmaster 
General  hiad  not  been  made  a  party 
defendant,  and  that  the  action  was  in 
effect  a  suit  against  the  United  States 
government,  and  without  its  coiisent. 
It  was  held  that  the  question  was  a 
Federal  one,  and  the  court,  following 
the  decision  in  Dakota  Cent.  Teleph. 
Co.  V.  South  Dakota,  quoting  the  de- 
cision of  the  United  States  Supreme 
Court  in  that  case,  reversed  the  decree 
of  the  lower  court  and  dismissed  the 
bill  of  complaint. 

A  similar  construction  of  the  extent 
of  Federal  control  as  to  telephone 
rates  was  made  in  Public  Service  Com- 
mission V.  New  England  Teleph.  & 
Teleg.  Co.  (reported  herewith)  ante, 
1662.  In  that  case,  after  referrinfir  to 
the  proclamation  of  the  President  and 
the  bulletin  of  the  Postmaster  General, 
announcing  a  new  schedule  of.  rates, 
the  court  said:  "The  order  of  the 
Public  Service  Commission  here 
sought  to  be  enforced  purported  to 
suspend  the  taking  effect  of  substan- 
tial increases  in  the  rates  of  toll 
charges  to  users  of  the  telephone  be- 
tween places  within  the  common- 
wealth, in  accordance  with  a  'basic 
toll  rate  schedule'  issued  by  an  order 
of  the  Postmaster  General  of  the  Unit- 
ed States.  It  seems  manifest  from  this 
narration  of  facts  and  recital  of  official 
documents  that  the  United  States  is 
vitally  interested*  and  is  alone  con- 
cerned in  the  toll  rates  to  be  collected 
for  telephone  service  over  the  system 
belonging  to  the  defendant.  The  reso- 
lution of  Congress  of  July  16,  1918, 
is  most  comprehensive  in  scope.  It 
authorized  the  President  to  take  full, 
complete,  absolute,  and  unqualified 
possession  of  the  defendant's  system. 
It  seems  to  us  that  the  proclamation  of 
the  President,  according  to  its  true 
construction,  was  coextensive  in  its 
sweep  with  the  power  conferred  by  the 
resolution.  By  express  words  the 
President  took  possession  and  assumed 
control  of  every  part  of  each  and  every 
telephone  system^  including  all  equip- 
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ment  and  appurtenances  and  all  ma- 
terials and  supplies.  It  would  be  dif- 
ficult to  employ  words  of  broader 
reach  or  wider  embrace  then  those  in 
which  the  proclamation  is  couched. 
The  phrase  of  the  bulletin  of  the  Post- 
master General  is  equally  comprehen- 
sive in  its  grasp.  The  effect  of  these 
documents  was  not  a  mere  public  su- 
pervision of  an  operation  by  private 
owners.  It  was  a  complete  assumption 
of  absolute  and  complete  possession 
and  control  to  the  exclusion  of  every 
private  interest.  No  distinction  is 
made  by  their  terms  between  interstate 
service  and  intrastate  service.  Both 
alike  are  taken  into  the  possession  of 
the  United  States.  Powers  so  exten- 
sive as  were  thus  assumed  can  be  ex- 
ercised only  through  various  govern- 
mental agencies.  But  the  right  and 
power  of  the  government  are  para- 
mount and  admit  of  no  associates.  In 
execution  of  the  authority  conferred 
by  the  resolution  of  July  16,  1918,  just 
compensation  for  that  which  has  been 
taken  from  the  defendant  has  been 
awarded  by  the  President  and  accepted 
by  the  defendant.  Its  interest  has 
come  to  an  end  as  to  the  matter  of 
charges  to  be  exacted  for  the  service 
rendered  by  the  United  States  for  the 
use  of  the  property  of  the  defendant. 
The  government  has  utterly  supplant* 
ed  the  defendant  in  this  field.  The 
matter  of  rates  is  now  the  sole  finan- 
cial affair  of  the  United  States.'' 

A  contrary  ruling,  however,  was 
made  in  State  ex  rel.  Collins  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  (1919)  — 
Miss.  — ,  P.U.R.1919D,  340,  81  So.  404, 
reversed  on  rehearing  in  (1919)  — 
Miss.  — f  82  So.  811,  on  authori^  of 
Dakota  Cent.  Teleph.  Co.  v.  South 
Dakota  (reported  herewith)  ante, 
1628,  where,  on  an  appeal  from  a  de- 
cree dissolving  an  injunction,  the 
court,  in  construing  the  resolution  of 
Congress  adopted  on  July  16,  1918,  au- 
thorizing the  President  to  take  posses- 
sion of  and  operate  the  telegraph  and 
telephone  systems  of  the  country,  pro- 
viding ''that  nothing  in  this  act  shall 
be  construed  to  amend,  repeal,  impair, 
or  affect  existing  laws  or  powers  of  the 
states  in  relation  to  taxation  or  the 
lawful  police  regulations  of  the  sever- 


al states,  except  wherein  such  laws, 
powers,  or  regulations  may  affect  the 
transmission  of  government  communi- 
cations, or  the  issue  of  stock  and  bonds 
by  such  system  or  systems,"  reinstated 
the  injunction  and  said :  "By  adopting 
the  proviso  to  the  resolution  here  in 
question,  and  under  which  the  Presi- 
dent must  operate,  if  at  all,  the  tele- 
graph and  telephone  systems  of  the 
country  as  public  utilities,  it  was  the  in- 
tention of  the  Congress  to  cause  the 
control  of  the  several  states  over  the 
operation  of  the  telegraph  and  tele- 
phone systems  within  their  borders  to 
be  interfered  with  only  to  the  extent 
necessary  to  safeguard  the  transmis- 
sion by  the  government  of  its  own  mes- 
sages, and  the  issuance  of  the  stocks 
and  bonds  of  such  telegraph  and  tele- 
phone systems  as  might  be  taken 
charge  of  by  the  President,  and  'the 
lawful  police  regulations,'  therein  re- 
ferred to,  are  not  limited  to  such  only 
as  promote  the  public  health,  morals, 
or  safety,  but  Extend  also  to  such  as 
promote  the  public  convenience  or  the 
general  welfare,  within  which  is  em- 
braced a  regulation  fixing  the  tolls  to 
be  charged  for  intrastate  messages. 
License  Cases  (1847)  5  How.  (U.  S.) 
504,  12  L.  ed.  256;  Stone  v.  Yazoo  & 
M.  Valley  R.  R.  Co.  (1885)  62  Miss^ 
607,  52  Am.  Rep.  193;  Stone  v.  Farm- 
er's Loan  &  T.  Co.  (1886)  116  U.  S, 
807,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334, 
388,  1191;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Ohio  (1899)  173  U.  S.  285,  43  L.  ed. 
702,  19  Sup.  Ct.  Rep.  465;  Chicago,  B* 
&  Q.  R.  Co.  V.  Illinois  (1906)  200  U.  S. 
561,  60  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,. 
4  Ann.  Cas.  1175;  Mutual  Loan  Co.  v. 
Martell  (1911)  222  U.  S.  225,  56  L. 
ed.  175,  32  Sup.  Ct.  Rep.  74,  Ann.  Cas. 
1913B,  529;  Chicago  &  A.  R.  Co.  v» 
Tranbarger  (1915)  238  U.  S.  67,  59  L. 
ed.  1204,  35  Sup.  Ct.  Rep.  678.  .  .  . 
That  the  United  States  was  not  en- 
.  gaged  in  operating  telegraph  and  tele- 
phone systems  when  the  laws  of  this 
state  providing  for  the  supervision  of 
such  systems  were  enacted,  and  is  not 
specifically  referred  to  therein,  does 
not  relieve  such  systems  from  the  ef- 
fect of  those  statutes  because  they 
have  been  taken  over  by  the  President, 
for   the    reason    that   the    resolution 
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adopted  by  the  Congress  here  in  ques- 
tion provides  that  they  shall  remain 
subject  to  the  existing  police  regula- 
tions of  the  several  states.  .  •  .  The 
injunction  here  sought  is  not  against 
the  President  in  person,  but  against  a 
subordinate  officer  who  seeks  to  jus- 
tify his  contemplated  action  by  the 
claim  of  power  delegated  to  him  by  the 
President.  This  claim  does  not  itself 
oust  the  court  of  jurisdiction,  but  must 
be  established  by  the  appellees,  and 
this  they  cannot  do  for  the  reason  that 
the  President  himself  has  not  been 
vested  by  the  resolution  Of  the  Con- 
gress here  in  question  with  any  power 
to  disregard  the  police  regulations  of 
the  several  states,  nor  to  authorize  any 
subordinate  so  to  do;  but,  on  the  con- 
trary, the  resolution  expressly  enjoins 
him  to  observe  them,  from  which  it 
necessarily  follows  that  no  such  power 
has  been  or  can  be  delegated  by  the 
President  to  a  subordinate.  ...  The 
object  sought  to  be  accomplished  by 
means  of  the  injunction  here  in  ques- 
tion is  neither  the  destruction  of  prop- 
erty rightfully  in  the  possession  of  the 
United  States,  nor  to  prevent  the  use 
or  disposition  thereof  by  its  agent,  nor 
to  compel  its  agent  to  do  or  refrain 
from  doing  something  which  it  has 
contracted  to  do,  and  thereby,  in  effect, 
compel  it  in  the  one  case  to  perform, 
and  in  the  other  to  break,  its  contract, 
but  is  simply  to  restrain  a  public  of- 
ficer from  acting  in  excess  of  his  au- 
thority." 

IV.  Right  of  action  hy  public  utility. 

The  right  of  action  by  a  public  util« 
ity  under  Federal  control  is  not  af- 
fected by  the  legislation  upon  this  sub- 
ject, and  it  would  appear  that  it  may 
sue  either  in  its  corporate  capacity,  as 
an  agency  of  the  government,  or  with 
the  Director  General  of  Railroads 
or  the  Postmaster  General  named  as 
plaintiff.  Louisville  &  N.  R.  Co.  v. 
Western  U.  Teleg.  Co.  (1919)  250  U.  S. 
363, 63  L.  ed.  1032, 39  Sup.  Ct.  Rep.  513 ; 
Burleson  v.  Dempcy  (1919)  250  U.  S. 
191, 63  L.  ed.  929,  39  Sup.  Ct.  Rep.  511 ; 
Southwestern  Teleg.  &  Teleph.  Co.  v. 
Houston  (1919)  256  Fed.  690;  Postal 
Teleg.-Cable  Co.  v.  Call  (1919)  —  C. 
C.  A.  — ,  255  Fed.  850;  United  States 
R.  Administration  v.  Burch  (1918)  254 


Fed.  140.  See  also  McGregor  v.  Great 
Northern  R.  Co.  (reported  herewith) 
ante,  1635,  where  it  is  said:  'They 
may  sue  and  be  sued  as  formerly." 

And  in  Louisville  &  N.  R.  Go.  ▼. 
Western  U.  Teleg.  Co.  (1919)  250  U.  S. 
363,  63  L.  ed.  1032, 39  Sup.  Ct.  Rep.  513, 
where  the  action  was  begun  prior  to 
the  Federal  Control  Act,  but  no  deci- 
sion handed  down  till  1919,  although 
both  defendant  and  plaintiff  were  un- 
der government  control,  no  substitu- 
tion was  made,  but  in  their  corporate 
capacity  the  litigants  remained  upon 
the  record  until  the  final  termination 
of  the  suit. 

F.  Might  of  action  against  puhUe  utiUi^. 

Under  the  Act  of  Congress  of  March 
21,  1918,  and  the  Joint  Resolution  of 
July  16,  1918,  no  restriction  is  placed 
upon  the  right  of  action  against  public 
utilities  while  under  Federal  control. 
Whatever  uncertainty  may  exist  from 
the  interpretation  of  the  orders  of  the 
Director  General  of  Railroads  as  to  the 
proper  forum  and  other  restrictioiis 
attempting  to  impede  the  rights  of 
litigants,  it  is  generally  conceded  that 
a  right  of  action  remains  unimpaired. 

United  States. — ^Louisville  &  N.  R. 
Co.  V.  Western  U.  Teleg.  Co.  (1919)  250 
U.  S.  363, 63  L.  ed.  1032, 39  Sup.  Ct.  Rep. 
513;  Kansas  v.  Burleson  (1919)  250 
U.  S.  188,  63  L.  ed.  926, 39  Sup.  Ct.  Rep. 
512;  Macleod  v.  New  England  Teleph. 
&  Teleg.  Co,  (1919)  250  U.  S.  195,  63 
L.  ed.  934, 39  Sup.  Ct  Rep.  511 ;  Dakota 
Cent.  Teleph.  Co.  v.  South  Dakota 
(reported  herewith)  ante,  1628;  North- 
ern P.  R.  Co.  V.  North  Dakota  (1919) 
250  U.  S.  135,  63  L.  ed.  897,  P.U-R. 
1919D,  705,  39  Sup.  Ct.  Rep.  502; 
Nueces  Valley  Town-Site  Co.  v.  Mc- 
Adoo  (1919)  257  Fed.  143;  Southwest- 
em  Teleg  &  Teleph.  Co.  v.  Houston 
(1919)  256  Fed.  690;  Dahn  v.  McAdoo 
(1919)  256  Fed.  549;  Jensen  v.  Lehigh 
Valley  R.  Co.  (1919)  255  Fed.  795; 
Commercial  Cable  Co.  v.  Burleson 
(1919)  255  Fed.  99;  Rutherford  ▼. 
Union  P.  R.  Co.  (1919)  254  Fed.  880; 
Friesen  v.  Chicago.  R.  I.  &  P.  R.  Co. 
(1918)  254  Fed.  875;  Wainwright  v. 
Pennsylvania  R.  Co.  (1918)  253  Fed. 
459;  Muir  v.  Louisville  &  N.  R.  Co. 
(1918)  247  Fed.  888. 

Louisiana. — Scarborough  v.  Louisi 
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ana  R.  &  Nav.  Co.  (1919)  145  La.  — » 
82  So.  286. 

Massachusetts. — West  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1919)  —  Mass.  — , 
123  N.  E.  621;  PxjBLic  Service  Com- 
mission V.  New  England  Teleph.  & 
Teleg.  Co.  (reported  herewith)  ante, 
1662. 

Michigan. — ^Broesbeck  v.  Michigan 
State  Teleph.  Co.  (1919)  206  Mich.  372, 
172  N.  W.  799. 

Minnesota.  —  Gowan  ▼.  McAdoo 
(1919)  —  Minn.  — ,  173  N.  W.  440; 
Lavalle  v.  Northern  P.  R.  Co.  (re- 
ported herewith)  ante,  1659. 

Mississippi. — State  ex  rel.  Collins  v. 
Cumberland  Teleph.  &  Teleg.  Co. 
(1919)  —  Miss.  — ,  P.U.R.1919D,  340, 
81  So.  404,  reversed  on  rehearing  in 
(1919)  —  Miss.  — ,  82  So.  311,  on  au- 
thority of  Dakota  Cent.  Teleph.  Co. 
V.  South  Dakota  (reported  herewith) 
ante,  1623. 

Nebraska.— Marshall  v.  Bush  (1918) 
102  Neb.  279,  167  N.  W.  69,  L.R.A. 
1918E,  385. 

New  York. — Schumacher  v.  Pennsyl* 
vania  R.  Co.  (1919)  106  Misc.  564,  175 
N.  Y.  Supp.  84;  Benjamin  Moore  &  Co. 
V.  Atchison,  T.  &  S.  P.  R.  Co.  (1919) 
106  Misc.  58,  174  N.  Y.  Supp.  60;  Sa- 
gona  V.  Pullman  Co.  (1919)  174  N.  Y. 
Supp.  536. 

North  Dakota. — McGregor  v.  Great 
Northern  R.  Co.  (reported  herewith) 
ante,  1635. 

Texas.— El  Paso  ft  S.  W.  R.  Co.  v. 
Lovick  (1919)  —  Tex.  Civ.  App.  — , 
210  S.  W.  283;  Rhodes  v.  Tatum  (1918) 
—  Tex.  Civ.  App.  — ,  206  S.  W.  114. 

Vermont. — ^Le  Clair  v.  Montpelier 
&  W.  R.  R.  Co.  (1919)  —  Vt  — ,  106 
Atl.  587. 

Wisconsin. — State  ex  rel.  Blaine  v. 
Wisconsin  Teleph.  Co.  (1919)  —  Wis. 
— ,  172  N.  W.  225. 

''Both  the  President  in  his  original 
proclamation  and  Congress  in  the  Act 
of  March  21,  1918,  clearly  contem- 
plated that  the  liability  of  the  carriers 
should  continue.  .  •  .  Since  the  lia- 
bility continues,  it  is  competent  for  a 
suitor  to  resort  to  the  ordinary  legal 
remedies  to  establish  it."  McGregor 
V.  Great  Northern  R.  Co.  (reported 
herewith)  ante,  1635. 

It  is  manifest,  therefore,  although 


no  attachment  or  levy  can  be  made, 
that  there  is  no  prohibition  for  ac- 
tions for  damages  in  accordance  with 
the  civil  procedure  prescribed  by  the 
states.  West  v.  New  York,  N.  H.  &  H.  R. 
Co.  (1919)  —  Mass.  — ,  123  N.  E.  621, 
holding  that  the  President's  ''procla- 
mation does  not  purport  to  limit  or  re- 
strict the  right  to  bring  suit  on  causes 
of  action  then  existing  until  the  Di- 
rector Greneral  may,  by  general  or  spe- 
cial order,  otherwise  determine.  It  is 
plain,  in  the  absence  of  such  order  by 
the  Director  General,  that  only  the 
rights  of  attachment  on  mesne  process 
and  of  levy  on  execution  are  suspend- 
ed." 

So  that,  by  the  legislation  under  dis- 
cussion, Clongress  did  not  intend  either 
to  extinguish  or  impair  vested  rights 
of  action,  or  to  authorize  the  Presi- 
dent or  his  agents  to  do  so.  Benjamin 
Moore  &  Co.  v.  Atchison,  T.  &  S.  F.  R. 
Co,  (1919)  106  Misc.  58,  174  N.  Y. 
Supp.  60. 

"Its  effect  [Act  March  21,  1918]  is 
to  limit  the  interference  of  govern- 
ment control  in  the  prosecution  of 
suits  against  carriers,  whether  at  law 
or  in  equity,  to  the  enforcement  of  the 
judgment  or  decree,  and  not  to  inter- 
fere with  the  right  of  the  plaintiff  to 
obtain  a  judgment  or  decree  against 
the  carriers.  It  permits  actions  at 
law  or  in  equity  to  be  brought  against 
the  carriers,  and  judgments  to  be  ren- 
dered as  now  provided  by  law,  and  pro- 
hibits the  carrier  from  defending  upon 
the  ground  that  it  is  an  instrumental- 
ity or  agency  of  the  Federal  govern- 
ment. .  .  .  We  think  the  express 
words  of  the  statute  require  the  court 
to  proceed  to  judgment  or  decree  in 
any  pending  cause,  and  to  prohibit  any 
defense  being  made  upon  the  idea  that 
the  carrier  or  its  property  is  in  gov- 
ernment control  or  possession."  Post- 
al Teleg.-Cable  Co.  v.  Call  (1919)  — 
C.  C.  A.  — ,  255  Fed.  850.  In  that  case 
it  was  held  that  a  railroad,  even 
though  under  Federal  control,  may  be 
proceeded  against  in  condemnation 
proceedings  for  a  right  of  way  for  a 
telegraph  line,  even  though  the  latter 
company  be  itself  under  Federal  con- 
trol, and  neither  the  Federal  Control 
Act  of  March  21,  1918,  nor  the  Joint 
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Resolution  of  Congress  of  July  16, 
1918,  nor  the  proclamations  of  the 
President  pursuant  thereto,  will  pre-' 
vent  the  plaintiff  and  defendant  from 
appearing  in  their  corporate  capacity 
without  naming  the  United  States  as  a 
party  to  the  suit.  Ibid.  In  granting  a 
writ  of  mandamus  directing  the  re- 
spondent to  hear  and  determine  a  con- 
troversy in  which  the  telegraph  com- 
pany sought  to  condemn  a  right  of 
way  for  its  telegraph  line  along  the 
right  of  way  of  the  Florida  East 
Coast  Railway  Company,  the  court 
said:  "The  United  States  was  not  a 
party  defendant  in  the  condemnation 
case,  and  could  not  have  been  made 
such  except  by  its  consent,  and  so  will 
not  be  affected  by  any  decree  that  may 
be  rendered  in  that  cause,  in  its  ab- 
sence.- Its  rights  are  fully  protected 
by  the  statutory  provision  that  any  de- 
cree there  rendered  is  enforceable 
while  the  railroad  remains  in  the  con- 
trol of  the  government,  if  such  a  pro- 
vision was  necessary  to  afford  such 
protection  to  it.  The  control  of  the 
United  States  over  the  lines  of  peti- 
tioner does  not  affect  its  rights  to  in- 
jBtitute  condemnation  proceedings.  Pe- 
titioner's corporate  entity  and  its  fran- 
chises were  not  taken  over  by  the  gov- 
ernment, but  only  its  existing  physical 
lines  of  telegraph.  This  left  its  right 
to  institute  condemnation  proceedings 
and  to  acquire  new  rights  of  way  un- 
impaired. It  is  said  that  the  decree,  if 
obtained,  will  be  valueless  until  the 
property  is  surrendered  by  the  govern- 
ment, which  may  never  occur,  and  that 
proceeding  in  advance  of  a  surrender 
will  prove  a  futile  thing,  if  there  turns 
out  to  be  no  surrender.  There  is  a 
manifest  advantage  to  the  petitioner 
in  being  allowed  to  proceed  to  judg- 
ment now,  in  that  the  necessary  period 
for  securing  a  judgment  will  begin  to 
run  from  the  present  time,  instead  of 
from  the  end  of  government  control. 
If  the  decree  never  becomes  enforce- 
able against  the  railway  company,  no 
harm  will  be  done  it  by  now  proceed- 
ing, except  the  time  of  counsel  and 
witnesses  during  the  hearing.  The  de- 
lay to  the  petitioner,  if  the  proceed- 
ing is  stayed,  may  be  a  serious  detri- 
ment to  it  and  to  the  public  served  by 


it.  The  statute  seems  to  have  been 
framed  with  the  purpose  of  prevent- 
ing government  possession  from  caus- 
ing delays  in  litigation,  and  we  think 
it  is  properly  applicable  to  this  case." 

In  Louisville  &  N.  R.  Co.  v.  Steele 
(1918)  180  Ky.  290,  202  S.  W.  878,  the 
right  of  action  under  §  10  of  the  Act 
of  March  21,  1918,  is  sustained  by  the 
court  in  the  following  words:  'It 
does  ^ot  prevent  a  litigant  from  bring- 
ing this  action  agaitist  the  latter  in 
any  court  of  competent  jurisdiction, 
or  such  court  from  granting  him  such 
relief  in  the  form  of  a  judgment  or 
otherwise,  short  of  the  coercive  pay- 
ment or  satisfaction  of  such  judgment 
by  the  levy  of  an  execution  or  other 
like  process  upon  or  against  any  prop- 
erty of  the  carrier,  as  the  litigant 
might,  but  for  the  passage  of  the  act, 
under  the  laws  of  the  state  of  his  resi- 
dence, have  been  entitled  to.  In  other 
words  he  may,  notwithstanding  the 
act,  bring  his  action  and  obtain  jads- 
ment  against  the  carrier,  but  he  can- 
not enforce  against  the  latter  the 
satisfaction  of  the  judgment,  when  ob- 
tained, by  execution  or  similar  proc- 
ess. The  object  of  the  act  of  Con- 
gress and  of  the  President's  proclama- 
tion referred  to  is  to  prevent,  except 
as  allowed  by  the  Director  General  of 
the  railroad  under  the  control  of  the 
government,  the  seizure  or  sale  of  its 
property,  which,  if  allowed,  would  in- 
terfere with  the  government's  use  of 
such  property  as  required  in  its  ef- 
forts to  bring  the  war  to  a  successful 
issue." 

The  case  of  Louisville  &  N.  R.  Co. 
V.  Mink  (1918)  180  Ky.  294,  202  S.  W. 
879,  presented  identical  facts  and  was 
decided  at  the  same  time  upon  the  au- 
thority of  Louisville  &  N.  R.  Co.  v. 
Steele  (Ky.)  supra. 

So,  also,  in  Le  Clair  v.  Montpelier  t 
W.  R.  Co.  (1919)  —  Vt.  — ,  106  AtL 
587,  where  judgment  was  entered  in 
favor  of  the  plaintiff  for  damages  for 
injuries  received,  caused  by  the  negli- 
gence of  the  defendant,  and,  subse- 
quent to  the  entry,  the  defendant  filed 
a  motion  to  modify  the  judgment,  and 
for  an  order  that  no  execution  issue 
against  any  of  the  defendant's  prop- 
erty then  under  Federal  control,  rely- 
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ing  on  the  Act  of  Congress  of  March 
21,  1918,  chap.  25,  providing  for  the 
operation  of  transportation  systems 
while  under  Federal  control,  etc.,  and 
particularly  §  10  of  said  act,  where- 
in it  is  provided:  "But  no  process, 
mesne  or  final,  shall  be  levied  against 
any  property  under  such  Federal  con- 
trol." In  denying  the  motion,  the 
court  said:  ''We  find  nothing  in  the 
act  affecting  the  form  of  the  judgment 
or  the  execution  to  be  issued  thereon. 
It  is  expressly  provided  that  actions 
at  law  may  be  brought  against  car- 
riers while  under  Federal  control  and 
judgments  rendered  as  provided  by 
law  without  reference  to  the  act.  The 
only  limitation  now  material  is  that 
the  process,  mesne  or  final,  shall  not 
be  levied  on  property  of  the  defendant 
under  Federal  control.  The  prohibi- 
tion of  the  statute  is  as  effective  with- 
out the  order  asked  for  as  it  would  be 
if  it  were  granted.  Besides,  if,  dur- 
ing the  life  of  the  execution,  the  con- 
trol of  the  defendant's  property  should 
be  surrendered  by  the  Federal  author- 
ities, plaintiff  should  not  be  embar- 
rassed by  such  restriction  in  his  ex- 
ecution." 

'* Actions  or  claims  for  damages  aris- 
ing out  of  the  operation  and  control 
of  such  systems  may  be  brought  and 
prosecuted  to  final  judgment  against 
the  Director  General  under  the  orders 
promulgated  by  him  therefor.  Of 
course,  the  possession  and  control  of 
the  property  of  the  railway  systems  so 
placed  in  the  possession  and  under  the 
control  of  the  Director  General  may 
not  be  disturbed  or  interfered  with 
under  judgment  or  other  proceedings 
against  him;  but  as  the  judgment,  or 
other  process  of  the  court  that  may  be 
rendered  against  him,  is  and  will  re- 
main under  its  control,  it  will  not  per- 
mit its  process  to  interfere  with  his 
custody  or  control  of  such  property.'' 

Dahn  v.  McAdoo  (1919)  266  Fed. 
549.  In  that  case  the  plaintiff  sued  to 
recover  damages  for  injuries  and 
named  as  joint  defendants  the  rail- 
road company  and  the  Director  Gen- 
eral. Each  moved  to  dismiss  the  action 
upon  the  grounds  that,  under  Or- 
der No.  50^  no  action  could  rightly  be 
maintained  against  either.  The  mo- 
4  A.L.R.— 108. 


tion  was  sustained  as  to  the  railroad 
company,  but  overruled  as  to  the  Di- 
rector General.  A  demurrer  to  the 
action  was  then  filed  by  the  latter  pro- 
pounding the  novel  proposition  that, 
under  the  Federal  Control  Act  of 
March  21,  1918,  suits  cannot  right- 
fully be  maintained  against  the  Di- 
rector General  of  Railroads  for  the 
reason  that  such  a  suit  would  be  in 
effect  an  action  against  the  United 
States,  which  is  not  permissible 
in  any  case  unless  by  the  consent 
of  the  government,  which  consent  it 
is  claimed  is  not  given  either  by  the 
Federal  Control  Act,  or  by  any  other 
act  of  Congress,  or  proclamation  or  or- 
der of  the  President.  This  was  urged 
as  ground  for  the  demurrer  notwith- 
standing the  fact  that  the  Act  of 
March  21,  1918,  prohibits  the  carrier 
to  defend,  on  the  ground  that  it  is  an 
agent  or  instrumentality  of  the  Fed- 
eral government,  and,  further,  that  Or- 
der No.  60  specifically  charged  that, 
in'  all  actions  against  railroads  under 
Federal  control,  the  Director  General 
should  be  named  as  defendant,  and 
provided  that  pleadings  should  be 
amended  to  substitute  his  name.  The 
demurrer  was  overruled,  the  court 
Baying:  He  *lias  thus  consented  that 
suits  may  be  brought  against  the  Di- 
rector General  of  Railroads  (if  con- 
sent is  necessary,  which  it  is  not  in- 
timated that  it  was  or  is) ." 

Where  the  plaintiff  was  employed  as 
a  guard  for  the  duration  of  the  war, 
and  was  discharged  July  14,  1917,  be- 
cause his  services  were  no  longer  re- 
quired by  the  defendant,  his  right  to 
damages  for  breach  of  this  contract  is 
a  vested  right  of  property,  enforceable 
in  the  superior  court  for  the  county 
where  he  had  his  residence.  West  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1919) 
—  Mass.  — ,  123  N.  E.  621. 

In  Scarborough  v.  Louisiana  R.  & 
Nav.  Co.  (1919)  145  La.  — ,  82  So.  286, 
the  action  was  for  damages  for  inju- 
ries received  by  plaintiff's  minor  son 
while  a  passenger  on  defendant's 
train.  The  suit  was  filed  July  18, 
1918.  On  September  20,  1918,  a  de- 
fault was  entered  and  the  case  thus 
put  at  issue.  On  November  18,  1918, 
the  defendant  filed  a  plea  in  bar  to 
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plaintiff's  right  to  continue  this  suit 
further.  It  was  alleged  therein  that, 
at  the  time  of  the  injury  to  the  plain* 
tiff's  son,  the  defendant  railroad  was 
being  operated  by  the  Director  General 
of  Railroads,  and  if  there  was  any  lia* 
bility  for  damages  to  the  plaintiff,  it 
was  by  the  Director  General,  and  not 
by  the  defendant.  It  was  further  con* 
tended  that  in  suits  against  the  rail* 
road  company  for  damages  the  Direct* 
or  General  had  been  made  by  law  the 
proper  defendant.  It  was  not  alleged 
in  the  plea  that  on  that  date  the  Di- 
rector General  was  in  possession  of 
defendant's  railroad,  and  there  was  no 
evidence  to  show  that  he  was.  The 
court  said:  'It  is  stated  in  the  brief 
of  plaintiff  that  the  defendant  took 
over  its  railroads  from  the  Director 
General  on  August  9,  1918,  some  time 
before  the  plea  in  bar  was  filed.  The 
order  referred  to  in  the  plea,  and 
known  as  No.  60,  directing  that  suits 
shall  be  instituted  and  prosecuted 
against  the  Director  General,  was  is* 
sued  October  20, 1918,  long  subsequent 
to  the  filing  of  the  suit,  and  it 
can  have  no  reference  to  a  suit  filed 
prior  to  its  adoption,  particularly  if 
the  defendant  company  had  ceased  to 
be  operated  by  the  Director  General 
of  Railroads." 

However,  the  orders  of  the  Director 
General  and  Postmaster  General,  fur- 
thered in  some  cases  by  the  decisions 
of  the  courts,  have  tended  to  restrict 
the  rights  of  action,  and  there  exists  a 
general  uncertainty  as  to  the  proper 
course  of  procedure.  Thus,  it  has 
been  held  that  a  petition  to  enforce  by 
injunction  an  order  of  a  public  serv- 
ice commission  relative  to  toll  tele- 
phone rates  where  the  defendant  is 
under  Federal  control  is  a  suit  in 
equity  against  the  United  States,  and 
on  this  ground  will  be  dismissed. 
Public  Service  Ck>HMissiON  v.  New 
England  Teleph.  &  Telbg.  Co.  (re- 
ported herewith)  ante,  1662. 

VI,  Jurisdiction  of  action  hy  or  against 

public  utility. 

Jurisdiction  of  the  state  and  Federal 
courts,  it  would  seem,  remains  undis- 
turbed by  the  Act  of  March  21,  1918. 
However,  the  construction  of  that  stat- 
ute and  of  the  various  orders  has  been 


such  that,  in  identical  circumstances, 
the  Federal  court  and  the  state  court 
have  respectively  assumed  jurisdic- 
tion. Thus  it  has  beeii  held  that  a  suit 
brought  against  the  Director  General 
of  Railroads,  his  agents  and  employ- 
ees, acting  in  behalf  of  the  govern- 
ment of  the  United  States,  pursuant 
to  the  acts  of  Gongress  and  proclama- 
tions of  the  President,  in  actual  con- 
trol and  operation  of  railroad  prop- 
erty, is  one  under  the  Constitution  and 
laws  of  the  United  States,  and  within 
the  jurisdiction  of  the  Federal  courts. 
Nueces  Valley  Town-Site  Co.  v.  Mc- 
Adoo  (1919)  257  Fed.  143. 

On  the  other  hand,  in  Northern  P. 
R.  Co.  V.  North  Dakota  (1919)  250  U. 
S.  135,  63  L.  ed.  897,  P.U.R.1919D,  705, 
39  Sup.  Ct.  Rep.  502,  it  was  held  that 
an  action  against  the  railroad  com- 
pany and  the  Director  Gleneral  of  Rail- 
roads, to  enjoin  the  defendants  from 
putting  into  effect  a  schedule  of  rates, 
is  within  the  jurisdiction  of  the  state 
court,  since  the  United  States  is  not 
a  necessary  party. 

In  Benjamin  Moore  &  Co.  ▼.  Atchi- 
son, T.  &  S.  F.  R.  Co.  (1919)  106  Misc. 
58,  174  N.  Y.  Supp.  60,  the  court  said: 
''Congress  did  not  intend  to  authorize 
the  President  or  his  agents  to  make  an 
order  affecting  the  jurisdiction  of  the 
state  courts,  or  affecting  the  right  to 
maintain  actions  therein,  since  it  is 
expressly  provided,  without  qualifica- 
tion of  any  kind,  that  actions  at  law 
and  suits  in  equity  may  be  brought 
against  6arriers  and  judgments  ren- 
dered therein  'as  now  provided  by 
law.'"  .And  see  L.  N.  Dantzlee  Lum- 
ber Co.  V.  Texas  &  P.  R.  Ck>.  (reported 
herewith)  ante,  1669. 

Compare  United  States  R.  Adminis- 
tration V.  Burch  (1918)  254  Fed.  140, 
wherein  the  court,  on  the  question  of 
jurisdiction  of  the  Federal  court, 
said:  "The  defendant,  in  his  return 
to  the  rule,  has  raised  the  question 
that  this  court  has  no  jurisdiction  of 
the  cause,  and  cannot  enjoin  a  sale  un- 
der execution  under  a  judgment  in  a 
state  court.  Inasmuch  as  this  ques- 
tion is  a  question  arising  in  a  case 
which  asks  for  the  enforcement  of  a 
right  claimed  to  exist  and  be  given 
under  the  terms  of  an  act  of  Congress, 
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it  is  evidently  an  action  of  a  civil  na- 
ture in  equity,  brought  by  an  officer  of 
the  United  States  authorized  to  sue, 
and  arising  under  the  laws  of  the  Unit- 
ed States,  where  it  appears  upon  the 
face  of  the  bill  of  complaint  that  the 
right  claimed  by  the  plaintiff  and 
sought  to  be  enforced  arises  by  virtue 
of  and  under  a  statute  of  the  United 
States.  The  question  whether  or  not 
final  process  can  be  levied  against 
this  property  is  one  that  arises  under 
the  very  terms  of  the  Act  of  March  21, 
1918;  nor  is  the  ^position  that  this 
court  has  no  jurisdiction  to  stay  the 
execution  of  a  judgment  recovered  in 
the  state  court  well  taken.  It  has  been 
laid  down  that  the  United  States 
courts,  by  virtue  of  their  general  equi- 
ty powers,  have  jurisdiction  to  enjoin 
the  enforcement  of  a  judgment  in  the 
state  court  upon  the  usual  principles 
under  which  courts  of  equity  will  en^ 
join  the  enforcement  of  a  judgment. 
Simon  v.  Southern  R.  Co.  (1916)  286 
U.  S.  115,  59  L.  ed.  492,  35  Sup.  Gt. 
Rep.  255;  Union  R.  Co.  v.  Illinois  C.  R. 
Co.  (1913)  125  C.  C.  A.  283,  207  Fed 
745;  Schultz  v.  Highland  Gold  Mines 
Co.  (1907;  C.  C.)  158  Fed.  337;  Linton 
V.  Safe  Deposit  &  Title  Guaranty  Co. 
(1906;  C.  C.)  147  Fed.  824.  See  also 
Friesen  v.  Chicago,  R.  I.  &  P.  R.  Co. 

(1918)  254  Fed.  875;  Groesbeck  v. 
Michigan  State  Teleph.  Co.  (1919)  206 
Mich.  372,  172  N.  W.  799. 

VII,  Service  of  process. 

Service  of  process  on  the  agent  of 
the  government  engaged  in  the  opera- 
tion of  a  railroad  of  the  carrier  under 
Federal  control  does  not  constitute 
service  on  the  railroad  because  of  any 
former  employment.  Southerp  Cotton 
Oil  Co.  V.  Atlantic  Coast  Line  R.  Co. 

(1919)  257  Fed.  138,  wherein  the  court 
said:  '*Under  the  presidential  procla- 
mation of  December  26,  1917,  the  pos- 
session, control,  and  operation  of  the 
railroads  shall  be  exercised  by  and 
through  William  G.  McAdoo  as  Direct- 
or General.  When  the  Director  Gen- 
eral assumed  control,  the  acts  of  the 
former  officers  and  employees,  who  re- 
tained their  positions  and  conducted 
the  details  of  operation  of  the  rail- 
roads, were  the  acts  of  the  Director 
General.    Rutherford  v.  Union  P>  R. 


Co.  (1919;  D.  C.)  254  Fed.  880.  Their 
employment  by  the  Director  General 
made  them  exclusively  the  servants  or 
agents  of  the  employer.  There  could 
be  no  divided  allegiance  as  agents  of 
the  railroad  corporation  and  of  the 
Director  General  so  as  to  accomplish 
the  purpose  of  Congress.  The  acts  of 
Congress,  the  proclamation  of  the 
President,  and  the  general  orders  of 
the  Director  General,  neither  express- 
ly nor  by  implication  contemplated  a 
dual  agency  of  employees  engaged  in 
the  operation  of  the  railroads." 

VIII,  Removal  of  cause  to  Federal  court. 

Removal  of  a  cause  to  the  Federal 
court  when  such  right  of  removal  ex- 
isted prior  to  the  assumption  of  Fed- 
eral control  is  npt  affected  by  the  Act 
of  March  21, 1918,  and  a  carrier  is  not 
entitled  to  have  transferred  to  a  Fed- 
eral court  any  action  instituted  by  or 
against  it,  if  such  action  was  not 
transferable  prior  to  Federal  control. 
In  other  words,  the  act  does  not  oper- 
ate to  change  the  established  rules, 
nor  indicate  an  intention  on  the  part 
of  Congress  to  limit  or  extend  the  jur- 
isdiction of  Federal  courts  under  pre« 
existing  laws. 

Under  the  title  of  Muir  v.  Louisville 
&  N.  R.  Go.  (1918)  247  Fed.  888,  there 
were  six  separate  actions  against  the 
defendant  for  damages  for  injuries 
due  to  alleged  negligence.  All  parties 
were  citizens  of  the  state  of  Kentucky. 
After  a  motion  to  remove  the  cases  to 
the  United  States  district  court  was 
denied,  the  plaintiffs  tendered  a  bond 
as  prescribed  by  law  and  effectively 
removed  the  cases  to  the  Federal 
court.  A  motion  to  remand  was  sus- 
tained and  an  application  for  an  in- 
junction to  prevent  the  plaintiffs  from 
further  prosecuting  their  respective 
actions  in  the  state  courts  was  denied. 
The  defendant  rested  its  contention 
upon  the  Act  of  Congress  of  August 
29,  1916,  and  the  proclamation  of  the 
President  of  December  26,  1917,  tak- 
ing possession  thereunder  of  property 
of  the  railroad  company,  and,  in  deny- 
ing the  injunction,  the  court  said: 
"The  second  contention  of  the  railroad 
company,  which  demands  considera- 
tion, is  and  necessarily  must  be  based 
upon  the  idea  that  that  document  did 
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have  the  force  and  effect  of  law,  and 
should,  as  such,  be  enforced  to  the  ex- 
tent that  it  therefrom  be  made  to  re- 
sult that  any  suit  subsequently 
brought  against  a  railroad  company 
whose  property  had  been  taken  into 
possession  under  the  statute  (even  if 
such  suit  were  brought  upon  a  cause 
of  action  which  had  been  perfected  on 
or  before  December  20,  1917)  arose 
under  the  laws  of  the  United  S.tates. 
While  the  statute  is  silent  upon  the 
subject  of  litigation  of  any  character, 
it  by  no  means  follows  that  causes  of 
action  might  not  arise  thereunder. 
The  vital  question  here  is  not  that,  but 
is  this:  Did  the  causes  of  action  of 
the  several  plaintiffs,  as  stated  in 
their  petitions,  so  arise,  or  did  they 
arise  under  the  proclamation  of  the 
President?  In  the  familiar  and  oft- 
cited  case  of  Tennessee  v.  Davis 
(1880)  100  U.  S.  at  page  264,  25  L.  ed. 
648,  the  Supreme  Court  said:  'Cases 
arising  under  the  laws  of  the  United 
States  are  such  as  grow  out  of  the  leg- 
islation of  Congress,  whether  they 
constitute  the  right  or  privilege,  or 
claim  or  protection,  or  defense  of  the 
party,  in  whole  or  in  part,  by  whom 
they  are  asserted/  This  language  was 
repeated  in  the  case  of  Bock  v.  Per- 
kins (1891)  139  U.  S.  at  page  630,  36 
L.  ed.  314,  11  Sup.  Ct.  Rep.  677,  and, 
when  we  subject  the  cases  before  us 
to  this  authoritative  test,  can  we  prop- 
erly say  it  is  met?  We  think  clearly 
not,  because  obviously  these  cases 
arose  out  of  the  facts  stated  in  the 
pleadings  of  the  several  plaintiffs,  and 
not  out  of  the  legislation  of  Congress. 
IsTevertheless,  in  effect  it  is  urged  that, 
when  the  statute  is  read  in  connection 
with  the  proclamation  of  the  Presi- 
dent, the  test  is  met.  There  possibly 
might  be  great  force  in  this  view  were 
it  not,  first,  that  the  statute  does  not 
authorize  the  proclamation,  and  there- 
fore leaves  that  document  without 
force  as  legislation  of  Congress  or  as 
a  law  of  the  United  States ;  and,  sec- 
ond, that  the  causes  of  action  arose 
upon  facts  plainly  stated  by  the  plain- 
tiffs, and  consequently,  even  if  it 
could  by  any  possibility  be  said  that 
they  arose  under  the  proclamation, 
they  nevertheless  would  not  arise  un- 


der any  law  of  the  United  States, — the 
proclamation  not  being  such.  That 
statute  is  ^silent  upon  the  subject  of 
litigation  of  any  character,  and  does 
not  attempt  to  close  either  the  state 
or  Federal  courts  to  any  person  who 
might  already  have  an  existing  cause 
of  action  against  any  railroad  com- 
pany upon  the  mere  ground  that  the 
property  of  the  company  had  been 
taken  over  for  a  temporary  though 
most  important  use." 

However,  in  Nueces  Valley  Town- 
Site  Co.  V.  McAdoo  (1919)  257  Fed. 
143,  where  an  injunction  was  sought 
to  restrain  the  defendant  from  re- 
moving certain  officers  from  one  town 
to  another,  it  was  held  that  the  action 
was  against  the  Director  (reneral  of 
Railroads,  his  agents  and  employees, 
acting  in  behalf  of  the  government  of 
the  United  States,'pursuant  to  the  acts 
of  Congress  and  proclamations  of  the 
President,  and  in  actual  control  and 
operation  of  property,  and  was  there- 
fore a  suit  arising  under  the  Consti- 
tution and  laws  of  the  United  States, 
and,  having  been  removed  to  the  Fed- 
eral court,  would  not  be  remanded  to 
a  state  court 


JX.  BxeeuUon  of  prnmm  against  public 

uUUim^ 

The  provision  in  the  Act  of  Con- 
gress of  March  21, 1918,  that  ''no  proc- 
ess, mesne  or  final,*  shall  be  levied 
against  any  property  under  such  Fed- 
eral control,"  although  it  does  not 
prevent  the  reduction  of  a  claim  to 
judgment,  must  be  construed  as  pro- 
hibiting the  issuance  of  any  writ  in  the 
nature  of  levy  and  execution  upon  the 
judgment.  Thus,  in  Louisville  &  N. 
R.  Co.  V.  Steele  (1918)  180  Ky.  290, 
202  S.  W.  878,  after  reciting  the  pro- 
visions of  the  statute,  it  was  said: 
"Obviously,  the  effect  of  the  forego- 
ing provisions  of  the  statute  is  to  en- 
tirely suspend  the  right  of  issuing  and 
levying  executions,  attachments,  or 
other  like  process  during  the  continu- 
ance of  such  control." 

So,  also,  in  West  v.  New  York,  N.  H. 
&  H.  R.  Co.  (1919)  —  Mass.  — ,  123 
N.  E.  621,  it  is  said;  "No  attachment 
or  mesne  process  could  be  made,  and 
if  he  obtained  judgment,  no  execution 
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could   be   levied   on   the   defendant's 
property." 

A  distinction  is  to  be  noted,  how- 
ever, between  the  provisions  of  the  act 
and  those  of  the  proclamation  of  the 
President  of  December  26,  1917.  In 
the  former  the  prohibition  as  to  ex«- 
ecution  is  positive,  while  in  the  latter, 
discretion  appears  to  be  vested  in  the 
Director  General  of  Railroads.  This 
distinction  is  commented  on  in  £1  Paso 
&  S.  W.  R.  Co.  V.  Lovick  (1919)  — 
Tex,  Civ.  App..— ,  210  S.  W.  283,  as 
follows:  ''But  if  this  intent  and 
meaning  of  the  act  cannot  be  readily 
ascertained  from  the  words  used,  it 
nevertheless  becomes  apparent  when 
considered  in  connection  with  the  an- 
tecedent proclamation  of  the  Presi- 
dent, dated  December  26,  1917.  In 
this  proclamation  the  President  or- 
dered that,  except  with  the  written 
assent  of  the  Director,  no  attachment 
by  mesne  process  or  on  execution 
should  be  levied  on  or  against  any  of 
the  property  used  by  any  of  the  trans- 
portation systems  in  the  conduct  of 
their  business  as  common  carriers; 
but  that  suits  might  be  brought  by 
and  against  the  carrier  and  judg- 
ments rendered  as  hitherto  until  and 
except  so  ^r  as  the  Director  might, 
by  general  or  special  orders,  other- 
wise determine.  There  are  two  fea- 
tures of  the  act  which  obviously  relate 
to  that  portion  of  the  proclama- 
tion. The  first  is  the  provision  with 
reference  to  actions  at  law,  suits  in 
equity,  and  rendition  of  judgments. 
The  second  is :  'But  no  process,  mesne 
or  final,  shall  be  levied  against  any 
property  under  such  Federal  control.* 
It  is  significant  that  whereas,  under 
the  proclamation,  suits  might  be 
brought  against  such  carrierb  and 
judgments  rendered  as  hitherto,  until 
and  except  as  the  Director  might,  by 
order,  otherwise  determine,  the  act  it- 
self expressly  stipulated  that  actions 
at  law  and  suits  in  equity  might  be 
brought  against  such  carriers  and 
judgments  rendered  as  then  provided 
by  law,  and  that  whereas,  under  the 
proclamation,  mesne  process  or  exe- 
cution could  be  levied  with  the  prior 
written  assent  of  the  Director,  under 
the  act  of  Congress  it  was  absolutely 


forbidden.  These  features  of  the  act 
manifest  the  interest  of  Congress  to 
be  that  under  no  circumstances  was 
the  property  of  the  carriers  to  be  sub- 
ject to  levy,  and  that  the  right  of 
litigants  to  bring  actions  and  have 
judgments  rendered  as  such  right 
then  existed  was  preserved  and  pro- 
tected against  future  executive  inter- 
ference which  was  plainly  forecast  in 
the  proclamation  of  December  26th." 

So,  also,  in  McGregor  v.  Great 
Northern  R.  Co.  (reported  herewith) 
ante,  1635,  the  court  said:  "It  does 
not  follow,  of  course,  that  the  Railroad 
Administration  might  voluntarily  pay 
«uch  judgments  ...  as  proper 
claims  arising  during  Federal  con- 
trol." 

And  in  Dahn  v.  McAdoo  (1919)  256 
Fed.  549,  it  is  said:  "If  judgment  shall 
be  recovered  against  the  Director  Gen- 
eral»  no  process  shall  be  issued  upon 
flttch  judgment  that  will  interfere 
with  the  possession  of  the  property 
under  his  custody;  but  he  may  provide 
for  the  payment  of  such  judgment 
from  the  income  or  other  funds  under 
his  control,  or  the  Congress  may  other- 
wise provide  for  its  payment,  as  it 
may  see  fit."  See  also  Louisville  &  N. 
R.  Co.  V.  Mink  (1918)  180  Ky.  294,  202 
S.  W.  879. 

Execution  by  attachment  or  gar- 
nishment is  within  the  meaning  of  the 
statute,  and  such  process  may  not  be 
issued  against  a  public  utility  during 
the  time  of  Federal  control. 

In  Dooley  v.  Pennsylvania  R.  Co. 
(1918)  250  Fed.  142,  it  was  held  that 
traffic  balances  which  go  to  make  up 
the  working  or  liquid  capital  of  a  rail- 
road company  are  not  subject  to  gar- 
nishment during  Federal  control,  be- 
cause "the  tying  up  of  such  fund 
would  clearly  be  detrimental  to  the 
successful  operation  of  a  railroad  sys- 
tem." 

The  rule  has  been  extended  to  the 
agents  operating  and  employed  in  the 
actual  conduct  of  the  business.  Thus 
it  has  been  held  that  the  salaiy  of  a 
railroad  employee  is  not  subject  to 
garnishment  at  the  suit  of  a  creditor 
when  the  railroad  is  under  Federal 
control.  Dickens  v.  Bransford  Realty 
Co.  (1919)  —  Teniu  — ,  210  S.  W.  644, 
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wherein  it  was  said:  "Under  Public 
Act  No.  107  of  the  Sixty-fifth  Con- 
gress, approved  March  21,  1918  (Act 
March  21,  1918,  chap.  25,  40  Stat,  at 
L.  451,  chap.  25,  Comp.  Stat.  §§  3115ia- 
8115ip,  Fed.  Stat.  Anno.  Supp.  1918,  p. 
757),  and  under  previous  statutes  and 
the  proclamation  of  the  President,  the 
railroads  of  the  country,  including  the 
defendant  Nashville  Terminals,  are 
now  merely  agencies  or  instrumen- 
talities of  the  United  States  govern- 
ment. While  it  is  true  Public  Act  No. 
107  of  the  Sixty-fifth  Congress,  above 
referred  to,  very  broadly  authorized 
suits  against  such  common  carriers, 
still  their  liability  to  suit  is  not  great- 
er than  that  of  the  various  municipal 
corporations  of  this  state.  Such  lia- 
bility, however,  should  be  confined  to 
their  own  creditors.  Since  it  is  the 
settled  policy  of  this  state  to  hold  im- 
mune from  garnishments  all  munic- 
ipalities and  other  governmental  agen*. 
cies,  we  think  such  protection  must  be 
accorded  to  defendant  Nashville  Ter- 
minals, as  it  is  now  operated.  More- 
over, §  10  of  the  act  of  Congress  above 
referred  to  expressly  provides  that 
'no  process,  mesne  or  final,  shall  be 
levied  against  any  property  under 
such  Federal  control,'  and  this  would 
doubtless  preclude  proceedings  by  at- 
tachment and  garnishment.*' 

Any  order  either  directing  or  re- 
straining, or  an  injunction,  temporary 
or  permanent,  has  been  held  to  be  as 
much  an  interference  with  the  pos- 
session and  control  of  the  Director 
General  as  if  the  roadbed  were  levied 
upon  by  attachment  or  execution. 

A  suit  in  equity  to  restrain  the  Di- 
rector General  of  Railroads  from  re- 
moving certain  officials  and  property 
from  one  town  to  another  is  within 
the  provisions  of  the  Act  of  March  21, 
1918.  Nueces  Valley  Town-Site  Co.  v. 
McAdoo  (1919)  257  Fed.  143,  wherein 
it  is  said:  ''Should  the  state  court 
prevent  the  Director  General  from 
transferring  his  employees  from  one 
point  to  another,  and  from  regulating 
their  duties,  it  would,  to  that  extent, 
be  to  take  the  control,  possession,  use, 
and  operation  of  the  properties  out 
of  the  hands  of  the  Director  General, 
in  contravention  of  the  terms  of  both 


10  and  11  of  the  act,  as  well  as  the 
entire  spirit  and  purpose  of  the  act 
No  court,  either  state  or  Federal,  can 
interfere  with  or  control  the  discre- 
tion of  the  Director  General  as  to  tiie 
operation  of  these  properties,  and  any 
action  directly  interfering  with  his 
possession  and  control  of  the  prop- 
erty is  specifically  forbidden  by  Con- 
gress," 

So,  in  St.  Louis-San  Francisco  R,  Co. 
V.  State  (1918)  —  Okla.  — ,  P.U.R. 
1918C,  596,  170  Pac.  1146,  an  order  of 
the  Corporation  Commission  requiring 
the  railroad  company  to  remove  its 
depot  in  the  city  of  Miami,  and  to  re- 
place it  by  a  modem  structure  in  keep-  . 
ing  with  recent  progress  and  present 
conditions  at  that  place,  was  set  aside 
and  the  case  continued  until  the  fur- 
ther orders  of  the  court.  In  the  opin- 
ion it  was  said:  "Since  the  submis- 
sion of  this  case  the  government  of  the 
United  States  has  become  engaged  in 
the  prosecution  of  a  war  with  the  Im- 
perial Grovemment  of  Germany  and 
its  ally,  Austria-Hungary,  and,  under 
its  constitutional  powers  in  times  of 
war,  has  taken  charge  and  control  of 
all  the  railroads  in  the  United  States, 
including  that  of  appellant,  and  is  now 
engaged  in  the  management  and 
operation  thereof,  and  the  Court  knows 
judicially,  as  everyone  knows,  that  it 
will  require  the  utmost  conservation 
of  the  resources  and  energies  of  this 
country,  and  will. require  vast  stores 
of  supplies  and  materials  such  as  will 
be  required  to  comply  with  the  order 
appealed  from  to  carry  on  the  prosecu- 
tion of  the  war  to  a  successful  ter- 
mination, and  that  the  revenues  of  the 
railroads,  their  rolling  stock,  and  the 
services  of  their  employees  will  be 
taxed  •to  the  utmost  in  the  speedy  and 
efiicient  transportation  of  troops,  mu- 
nitions, and  other  war  supplies.  Mat- 
ters of  this  kind  must  and  will  have 
precedence  over  matters  of  private 
convenience  and  local  ambition,  and 
should  not  be  permitted  to  interfere 
with  the  successful  accomplishment  of 
its  aims  by  the  government  of  the 
United  States." 

A  similar  state  of  facts  arose  in 
Chicago,  R.  I.  &  P.  R.  Co.  v.  State 
(1919)  —  Okla.  — ,  P.U.R.1919D,  44S, 
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180  Pae.  250,  and  following  the  ruling 
in  St.  Louis-San  Francisco  R.  Co.  v. 
State  (Okla.)  supra,  the  court  held 
that  continuance  must  be  had  until 
further  orders. 

But  a  contrary  view  was  taken  by 
the  court  in  Commercial  Club  v.  Chi- 
cago, St.  P.  M.  &  O.  R.  Co.  (1919)  — 
Minn.  — ,  P.U.R.1919D,  417,  171  N.  W. 
312.  This  was  on  appeal  from  a  de- 
cree afiSrming  an  order  of  the  State 
Railroad  and  Warehouse  Commission, 
directing  the  railway  company  to 
erect  a  new  railroad  and  passenger 
depot  at  St.  James,  Minnesota,  and 
it  was  held  that  the  Act  of  Congress 
of  March  21,  1918,  had  no  bearing  on 
the  controversy. 

It  has  also  been  held  1±iat  a  pro- 
ceeding to  compel  the  performance  of 
a  duty  required  by  the  state  is  not 
within  the  contemplation  of  the  stat- 
ute, and  judgment  will  be  enforced. 
In  Re  Morris  Ave.  Bridge  (1919)  105 
Misc.  659,  174  N.  Y.  Supp.  682,  where, 
in  granting  a  peremptory  writ  of  man- 
damus to  the  city  of  New  York,  direct- 
ing the  New  York  Central  Railroad 
Company  to  repair  the  bridge  carry- 
ing Morris  avenue  ov^r  its  tracks  at 
i56th  street,  the  court  said:  ''The 
respondent  further  urges  in  opposition 
to  this  motion  that  it  should  be  denied, 
because  the  railroads  are  not  now  in 
possession  of  and  operated  by  the  re- 
spondent, but  are  under  Federal  con- 
trol and  operated  by  the  Director  Gen- 
eral of  Railroads.  Reference  is  made 
to  General  Order  No.  50,  isdued  by  the 
Director  General.  It  does  not  seem 
that  the  order  has  any  application.  It 
relates  to  actions  at  law,  suits  in 
equity,  and  proceedings  in  admiralty, 
based  on  contract,  and  actions  in  tort, 
and  provides  that  such  suits,  actions, 
and  proceedings  shall  be  brought 
against  the  Director  General,  and  not 
otherwise.  It  is  also  stated  that  the 
rule  shall  not  apply  to  actions,  suits, 
or  proceedings  for  the  recovery  of 
fines,  penalties,  or  forfeitures.  This 
special  proceeding  is  not  an  action, 
nor  is  it  based  upon  contract  or  tor^ 
but  is  a  proceeding  to  compel  the  per- 
formance of  a  duty  required  by  stat- 
ute. The  fact  that  the  Director  Gen- 
eral has  control  or  management  of  the 


affairs  of  the  respondent  does  not  ex- 
cuse it  from  performing  any  duty  ow- 
ing the  state.  It  is  also  to  be  noted 
that  General  Order  No.  50  applies  to 
causes  of  action  arising  subsequent 
to  December  81,  1917.  It  follows  that 
the  General  Order  has  no  application 
to  this  case.'' 

It  is  to  be  noted  also  that  the  statute 
imd  Presidential  proclamation  were 
not  intended  to  include,  nor  do  they 
prohibit,  the  issuance  of  an  attach- 
ment for  the  purpose  of  obtaining  ju- 
risdiction over  defendants,  prelimin- 
ary to  a  trial  of  the  issue.  Such  a  writ 
is  not  a  process  of  execution,  either 
mesne  or  final.  See  L.  N.  Dantzlgr 
Lumber  Co.  v.  Texas  &  P.  R.  Co.  (re- 
ported herewith)  ante,  1669. 
'  But  the  Director  General,  to  be  en- 
titled to  the  protection  of  that  clause 
of  the  act  approved  March  21,  1918, 
which  provides  that  no  process,  mesne 
or  final,  shall  be  levied  against  any 
property  under  Federal  control,  must 
be  in  legal  possession  of  such  prop- 
erty. Hence  it  has  been  held  that 
property  which  consists  of  several 
tracts  or  lots  in  a  city  and  adjacent 
thereto,  not  necessary  to  the  daily 
running  of  a  railroad,  is  not  within 
the  provision  of  the  act  United 
States  R.  Administration  v.  Burch 
(1918)  254  Fed.  140.  In  that  case  the 
court  refused  to  restrain  the  defend- 
ant, who,  as  sheriff,  had  levied  on  and 
advertised  for  sale  certain  parcels  of 
land  belonging  to  the  Atlantic  Coast 
line  Railroad  Company,  on  the  ground 
that  the  lots  did  not  appear  in  any 
wise  to  be  the  property*  or  land  essen- 
tial or  necessary  to  the  performance 
of  the  transportation  duties  and 
operations  of  the  railroad,  saying: 
''The  present  case  presents  the  case 
of  a  creditor  holding  a  final  judgment, 
which  should  normally  be  paid  forth- 
with, and  with  the  right  to  the  cred- 
itor, if  the  same  be  not  paid,  to  en- 
force payment  out  of  any  property  of 
the  judgment  debtor  liable  to  judg- 
ment execution.  To  hold  that  the  rail- 
road company  is  by  these  statutes  put 
in  a  position  where  it  is  not  bound  to 
pay  any  of  its  debts  until  the  posses- 
sion of  its  property  is  restored  to  it, 
although  it  may  receive  the  rentals  in 
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the  meantime,  might  mean  that»  while 
the  railroad  company  would  still  con- 
tinue to  be  in  possession  of  the  rents 
and  profits  and  other  results  flowing 
from  the  property,  its  creditors,  who 
are  entitled  to  payment  therefrom, 
might  be  greatly  injured  by  their  in- 
ability to  collect  payment  for  an  in- 
definite period.  The  case  before  the 
court,  however,  does  not  depend  upon 
any  inability  or  unfortunate  position 
that  the  railroad  is  placed  in,  because 
its  property  has  been  taken  possession 
of  by  the  government,  or  at  least  so 
much  of  its  property  as  is  necessary 
for  use  for  transportation  purposes. 
Were  the  railroad  company  to  file  a 
bill  in  equity,  stating  that  all  of  its 
property  had  been  taken  possession  of 
by  the  government  by  virtue  of  thes^ 
acts,  and  that  it  had  no  property  or 
funds  which  could  be  applied  to  the 
payment  of  this  debt,  and  that  a  cred- 
itor ought  not  to  be  allowed  by  the 
compulsory  process  of  judgment  and 
execution  to  sell  away  the  property  of 
the  railroad  company,  and  deprive  it 
of  its  legal  title,  when,  through  the 
action  of  the  government,  it  was  pow- 
erless to  make  pasrment,  it  might  pre- 
sent a  question  calling  for  the  inter- 
position of  an  injunction  from  a.  court 
of  equity  until  the  railroad  company 
should  be  in  a  position  to  use  its  funds 
to  meet  the  claims  of  its  creditors. 
In  other  words,  if  the  railroad  com- 
pany were  in  a  position  to  claim  that 
the  effect  of  these  statutes  was  a  com- 
pulsory '  statutory  moratorium,  it 
might  be  in  a  position,  in  view  of  the 
great  injury  and  injustice  worked  to 
it  by  permitting  a  creditor  to  assert 
his  legal  rights  under  execution, — ^it 
might  be  in  a  position  to  have  an  in- 
junction. That  is  not  the  case,  how- 
ever. The  Atlantic  Coast  Line  Rail- 
road Company  is  not  before  the  court. 
The  Atlantic  Coast  Line  Railroad 
Company  asks  no  injunction.  The  in- 
junction is  sought  on  behalf  of  the 
Director  General  appointed  by  the 
President's  proclamation  upon  the  sin- 
gle ground  that  he  is  legally  in  pos« 
session  of  this  property,  and  that,  be- 
ing in  possession  of  this  property, 
then  under  the  terms  of  §  10  of  the 
Act  of  the  21st  March,  1918,  no  final 


process  could  be  levied  upon  it.  The 
only  question  thus  for  the  court  is 
whether  or  not,  under  the  terms  of  the 
statutes  of  the  United  States,  the  com- 
plainant in  this  case  is  legally  in 
possession  of  the  property,  so  as  to  en- 
title him  to  the  benefit  of  the  exemp- 
tion given  by  the  act  from  the  levy 
of  final  process.  It  does  not  appear  to 
the  court  that  the  property  is  prop- 
erty of  which,  under  the  terms  of  the 
statute,  the  President  was  authoris&ed 
to  take  possession.  If  the  President 
was  not  authorized  to  take  possession, 
then  he  could  not  authorize  the  Secre- 
tary of  War  or  the  Director  General 
to  take  possession,  and  any  possession 
taken  by  them  would  be  unlawful  and 
would  in  no  wise  devest  the  rights  of 
other  parties.  The  complainant  being 
thus  not  in  legal  possession  of  this 
property,  and  the  property  being,  in 
the  opinion  of  this  .court,  not  property 
of  which  he  could  legally  take  posses- 
sion, under  the  terms  of  those  stat- 
utes, it  is  not  property  which*  under 
the  terms  of  those  statutes,  is  exempt 
from  the  levy  of  final  process;  and  it 
follows  from  that,  that  the  injunction 
should  be  refused." 

This  holding  has  been  followed  in 
Schumacher  v.  Pennsylvania  R.  Co. 
(1919)  106  Misc.  564,  175  N.  Y.  Supp. 
84,  where  the  court  said:  "If  all  the 
property  of  a  railroad  company  were 
in  fact  taken  under  Federal  manage- 
ment and  control,  it  might  be  argued 
that  such  corporations  would  be  fully 
protected  by  the  clause  quoted.  [§  10.] 
We  do  not  think  the  Act  of  August  29, 
1917,  or  that  of  March  21,  1918,  con- 
templates that  all  property  of  such 
corporations  should  be  taken  over  by 
the  Federal  government.  Indeed,  the 
very  language  of  the  clause  seems  to 
assume  that  the  company  may  possess 
property  other  than  such  as  is  taken 
over  by  the  government,  for  the  ex- 
emption from  levy  and  sale  under 
execution  is  limited  to  'and  property 
under  such  Federal  control,'  and  such 
only.  Had  Congress  intended  to  ex- 
empt all  the  property  of  a  carrier  from 
levy  and  sale,  it  would  have  so  plain- 
ly said  in  the  statute  enacted.  We 
may  almost  take  judicial  notice  of  the 
fact  that  railroad  companies*  or  many 
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of  them,  do  own  and  possess  other 
property  than  that  employed  in  the 
transportation  of  passengers  and 
freight.  Many  of  them  have  large 
holdings  of  the  stock  and  bonds  of 
subsidiary  companies.  Many,  if  not 
all,  in  addition,  owned  considerable 
sums  of  money  on  hand  and  in  bank 
as  the  result  of  their  operation.  The 
Federal  government  took  into  its  pos- 
session and  control  none  of  this  class 
of  property,  and  all  this  class  of  prop- 
erty can  be  reached  by  judgment  cred- 
itors in  appropriate  proceedings  to 
satisfy  valid  judgments  against  the 
corporation.  Not  only  did  the  stat- 
ute not  authorize  the  government  to 
assume  control  of  the  class  of  prop- 
erty referred  to,  but  an  examination 
of  the  President's  proclamation  of  De- 
cember 26, 1917,  shows  that,  as  a  mat- 
ter of  fact,  the  government  only  as- 
sumed control  and  management  of  the 
physical  properties  of  carriers  used 
by  them  in  their  transportation  sys- 
tems. We  mention  these  facts  for  the 
purpose  of  showing  that  the  protection 
against  levy  and  sale  under  execution 
as  to  property  ^under  Federal  contror 
does  not  prevent  the  judgment  credi- 
tor from  reaching  any  other  proper^ 


owned  by  the  carrier  for  the  satisfac- 
tion of  judgments  obtained  pursuant 
to  the  provisions  of  §  10.  Nowhere 
in  the  statute  are  we  able  to  find  any 
provision  forbidding  the  judgment 
creditor  from  pursuing  the  usual  rem- 
edies for  the  collection  of  his  claim, 
saving  from  the  particular  properties 
taken  'under  Federal  control.'  In  time 
the  various  transportation  systems 
taken  over  by  the  government  will 
doubtless  be  returned  to  the  various 
railroad  companies  which  own  them, 
and  it  is  pertinent  to  ask  whether  un- 
satisfied judgments  against  the  car- 
rier corporations  might  not  be  col- 
lected by  execution  against  the  prop- 
erty returned.  Such  property  would 
then  cease  to  be  under  'Federal  con- 
trol,' and  the  prohibition  against  proc- 
ess against  such  property  would  cease 
to  operate." 

This  limitation  is  also  recognized  in 
McGregor  v.  Great  Northern  R.  Co. 
(reported  herewith)  ante,  1636,  where- 
in it  is  said:  "Judgments  obtained 
give  rise  to  the  same  remedies  as 
formerly,  except  that  their  transpor- 
tation facilities  are  not  subject  to  levy 
and  seizure,"  W.  M.  C. 
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spouse  within  statute  relating  to 
competency  of  husband  or  wife  « 
witness  against  the  other,     4—1070. 

Jbight  of  iuiured  spouse  to  Mseonttmne 
prosecution  for  adultery^  4^1340 
(case  p,  183S), 

Commission  of,  by  either  spouse  as  tres- 
pass upon  the  rights  of  the  other. 
4-562. 


AFFHOnONS. 

Right  of  action  for  alienation  of,  see  Hus- 
band AND  Wife. 


In  attachment  suit,  see  Attachmbmt. 

AidinfT  allegations  of  complaint  by  affidsr 
vits  which  are  not  a  part  of  it 
4-1635. 


AGENOT. 

See  Principal  and  Aqekt. 


AGREED  VALUATIOH. 


Constr%tcti€m   of  valuation  provisii 
hail  insurance  policy*    4-^1300 


on  fa 


ADEQUATE  REMEDY  AT  LAW. 

Effect    of,    on    equity    jurisdiction,    see 
Equity. 


AGRICtTLTURE. 


See  Farmers. 
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AUENATIOH* 

Of  affections,   right   of   action   for,  flee 

Husband  and  Wife. 
Suspension  of  power  of ,  see  Perfetuitibs. 


♦  >» 


AUEN8. 

Effect  of  treaty  on  rights  of,  see  Treaties. 


AUMONT. 

In  suit  to  annul  marriage,  see  Mabriage. 


AMENDMEirrS. 

On  appeal,  see  Appeal  and  Error. 


AMUSEMEHTS. 

On  Sunday,  see  Sunday. 


Fright  of  horse/  see  Horses. 


AjmULMENT* 

Of  marriage,  see  Marrtacmb, 


ANTENUPTIAL  CONTRACT. 

See  Husband  and  Wife. 


^»» 


Mffect  of  nonhalHtahiU^  of  leased  aptirU 
fnent*    4^X4S8  (case  p.  1460) . 

Where  apartment  is  furnished  so  as  to 
bring  it  within  the  rule  that  there  is 
an  implied  warranty  of  habitability 
of  a  furnished  apartment.    4-1450. 


*•-•- 


APPEAX.  AND  ERROR. 

Zm  general* 

From  justice's  Judgment,  see  JvsncB  of 
the  Peace. 

Inadequacy  of  remedy  by  appe^il  or  writ 
of  error  as  affecting  right  to  man" 
damus  to  inferior  court,  4-^82 
(cases  pp,  613,  619) . 


Appealability  of  order  denying  motion  for 
judgment  notwithstanding  the  ver- 
dict.   4-167. 

Transfer  of  oanaes  oonditions;  leonrity* 

Effect  of  failure  to  comply  with  statutory 
conditions.     4-^41. 

Curing  b^r  amendment  defects  in  comply- 
ing with  conditions  for  appeal.    4-641. 

Waiver  of  defect  in  attempted  appeal  by 
failure  to  mention  it  in  the  motion  to 
dismiss  the  appeal.     4-641. 

Effect  of  failure  of  clerk  to  indorse  ap- 

Seal  papers  as  filed  to-  defeat  juris- 
iction  of  appeal.    4-641. 

Effect  of  failure  to  entitle  the  notice  of 
appeal  in  the  proper  court.    4-641. 

Where  proof  of  notice  of  apiJbal  must  be 
made.    4-^41. 

Effect  of  demurrer  to  mandamus  to  com- 
pel reinstatement  of  appeal  to  admit 
that  notice  of  appeal  was  properly 
served.    4-^41. 

Incorporating  undertaking  and  stay  bond 
in  one  instrument.    4-641.- 

Deposit  of  ftmount  of  judgment  and  costs 
in  justice's  court  as  sufficient  to  sup- 
port an  ai^>eal  from  the  judgment. 
4-646. 

Filing  undertaking  for  appeal  from  jus- 
tice's judgment  to  district  court  wiUi 
clerk  of  that  court.    4-641. 

Record  and  ease  in  appellate  oonrt. 

Loss  of  jurisdiction  of-  appeal  notice  of 
which  was  properly  served  and  filed 
because  record  fails  to  show  that  fact. 
4-641. 

Bight  to  review  action  of  trial  court  in 
absence  of  error  duly  assigned.  4-746. 

Waiver  of  assignments  of  error  by  failure 
to  brief  them.    4-167. 

Fact  that  appellant's  brief  does  not  com- 
ply with  court  rules  as  ground  for 
dismissal  of  appeal.    4-1570. 


Objections  and  enecptions. 

Sufficiency  of  general  objection  to  evidence 
partly  admissible.     4-886. 

Duty  of  one  objecting  to  insufficiency  of 
instruction  to  offer  one  in  correct 
form.     4-478. 

Necessity  of  exceptions  to  order  substitut- 
ing the  director  general  of  railroads 
for  railroad  company  in  an  action 
against  it.    4-1635. 

Time  for  objection  that  impaneled  jury 
was  illegally  constituted  and  select- 
ed.   4-1509. 

Preliminary  motions;  dismissal. 

Mandamus  to  compel  a   court  to  retn* 

state  or  proceed  uHth  a  hearing  of 

an   appeal   that   it   has   erroneous! if 

*  dismissed,     4^665    (cases  pp,   641, 

646). 

Waiver  of  defect  In  attempted  appeal  by 
failure  to  mention  it  in  the  motion  to 
dismiss  the  appeal.     4-641. 


Tlic  dasli  in  caoli  citation  stands  for  AX.R. 


1726 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


Fact  that  appellant's  brief  does  not  com- 
ply with  court  rules  as  gn^und  for 
dismissal  of  appeal.    4-1670. 

Hearing  and  detenninatioii. 

Treating  averments  of  answer  as  true 
where  in  conflict  with  those  of  the 
bill  upon  reservation  of  equity  case 
upon  bill  and  answer.    4-1662. 

Validity  of  statute  permitting  court  on 
appeal  to  adopt  such  procedure  as 
may  be  expedient  for  full  and  final 
hearing  and  determination.     4-1580. 

Controlling  effect,  in  reviewing  court,  of 
reasons  given  by  trial  court  for  dis- 
missing action.    4-619. 

Resolving  doubt  as  to  conflicting  evidence 
in  f  avoi^  of  court's  finding  on  appeal 
from  verdict  based  on  peremptory 
instruction.     4-1. 

—  who  may  eomplaia* 

Right  of  parties  who  fail  to  appeal  from 
adverse  rulings  to  have  them  passed 
upon  by  appellate  court    4-761. 

Right  of  accused  to  complain  pf  instruc- 
tions when  his  rights  were  not  prej- 
udiced therdiiy.    4-S47. 

^  oridenoe. 

'  Right  of  probate  court  in  absence  of  stat- 
ute to  avail  itself  of  authentic  evi- 
dence outside  of  the  record.  4-1580. 
Validity  of  statute  permitting  court  on 
appeal  to  recMve  further  testimony. 
4-1580. 

—  presumptiona. 

Presumption  on  appeal  from  dismissal  of 
bill  for  accounting,  that  court  at- 
tempted to  state  an  account.    4-4. 

Presumption  in  favor  of  proceedings  sum- 
moning and  impaneling  jury.    4-1509. 

—  decisions  in  favor  of  party. 

Right  of  person  to  secure  reversal  of 
judgment  because  of  error  in  his  own 
favor.     4-1009, 

—  objeotioiui  as  to  wMeh  party  is  es- 

topped. 
Right  of  one  to  complain  of  instruction 
which  is  almost  an  exact  copy  of  in- 
struction asked  by  himself.     4-1844. 

—  disorotionary  matters. 

Amendment  of  answer.    4-804. 

—  questions  not  raised  lielow. 

Refusal  to  review  questions  not  raised  in 

lower  court.    4-1276. 
Treating  answer  as   containing   issuable 

matter   if   so  treated  by   court  and 

counsel  below.     4-1235. 
Correctness  of  instructions.    4-1166. 

—  orrori  waived  or  onred  below. 

Waiver  of  ob^'ection  to  evidence  by  fail- 
ure to  object.    4-751. 


Harmlessness    of    error    in    instructions 

where  verdict  was  proper.  4-225. 
Admonition  to  jury  as  curing  error  of 

counsel  in  abusing  witness.  4-409. 
Cure  by  stipulation  of  the  parties  of  error 

in    decree   finding   title   in   replevin. 

4-128. 

—  review  of  faets. 

Finding  on  conflicting  evidence.     4-1229, 

1561. 
Finding  of  agency  supported  by  evidence. 

4-1561. 
Findings  of  fact  by  court  sitting  without 

jury.    4-562. 
Findings  in  equity.    4-1570. 


—  what  errors  wi 


AlnMe  of  witness  hy  counsel  as  ground 
for  reversal. 


Delay  in  execution  of  writ  of  inquiry. 
4-886. 

Admission  of  evidence  exclusion  of  which 
could  not  have  produced  a  diflTerent 
result    4-225. 

Evidence  of  irrelevant  matters.    4-347. 

Permitting  evidence  to  be  received  daring 
view.    4-1256. 

Admitting  evidence  of  custom  of  carrier 
which  simply  tends  to  show  perfarm- 
ance  of  duty  imposed  upan  it  by  law. 
4-1276. 

Error  in  admission  of  confession  by  ae- 
cused  rendered  harmless  by  his  plea 
of  autrefois  convict.     4-695. 

Permitting  defendant,  during  cross-exam- 
ination of  plaintiff,  to  make  him  his 
own  witness.    4-128. 

Assuming  facts  in  instraetion.    4-1509. 

Instructing  jury  that  in  construing  insur- 
ance policy  law  gives  that  interpre- 
tation most  favorable  to  the  insured. 
4-1235. 

Failure  to  define  words  '^accident"  and 
''accidental  means''  in  instructions  to 
jury  in  an  action  on  accident  insur- 
ance policy.     4-1236. 

Statement  of  counsel  in  action  to  recover 
for  injuries  in  highway  that  the  dean 
people  of  the  town  are  not  in  court 
defending  the  suit.     4-409. 

Directing  verdict  in  will  contest  where 
there  is  evidence  tending  to  establish 
undue  influence.    4-975. 

Judgment. 

Reversing  for  new  trial  case  erroneously 

dismissed  for  want  of  jurisdiction,  al- 
though it  was  set  down  for  hearing 
less  than  four  months  after  answo" 
was  filed  which,  under  the  rules,  re 
quires  the  answer  to  be  taken  as  true. 
-  4-1669. 
Reversing  judgment  against  weight  of  tes- 
timony and  granting  relief  prured 
for.     4-1570. 
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AFPEABAKCE. 

Authority  of  director  general  under  Rail 
Control  Act  to  appear  and  defend 
auitfl  brought  against  carriers.  4-1635. 


Enforcement  of  equities  against  assignee. 
4-751. 

Imputing  to  assignee  of  certificate  of  pur- 
chase at  Judicial  sale  knowledge  of 
his  agent  as  to  redemption  money 
.  paid  under  contract.    4-1680r 


APPLIANCES. 

Master's   duty   as   to,   see   Mastxb  and 
Sebvant. 


ABBITRATION. 

A9  wiihin  8cope  of  treaty  making  power* 

4^1396. 
Cofutrttetion  of  provision  for  arbitration 

in  hail  insurance  policy.    4^1298. 
Personal    liability    of   partner   who,    in 

firm  navM,  without  authority,  agrees 

to  arbttrate.    4f^90* 


ABXT  AND  NAVT. 

Folltflfyy  eonMir%uMonf  and  effect  of  pro- 
visions  in  life  or  accident  poUoy  in 
r^ation  to  wkiliiary  service,     4f-^4^ 
(case  p.  S46). 


AMAUX.T  ANB  BATTBRT. 

Assault  with  intent  to  rape»  see  Rape. 

Injury  received  by  injured  wMle  as* 
saulting  another  tis  an  accident, 
4^793  (ease  p.  718) . 

Limiting  statute  permitting  compromise 
in  action  for  assault  or  other  misde- 
meanor to  misdemeanors  of  same 
nature  as  assault    4-225. 


ASSIGNMENT. 

Of  insurance  policy,  see  Insurance. 

Assignment  of  cause  of  action  to  attor» 

ney  as  cham/pertous*     4-^178    (case 

p,  167). 
'Validity  of  assignment  under  duress  ex* 

ercised  by  third  person.    4-^70. 
Enforceability    by    the   purchaser   of   a 

business,   of  a  covenant  of  a  third 
person  with  his  vendor  not  to  engage 

in  a  similar  business,    4^1078  (case 

p.  1073). 

■ 

Assignment  by  quitclaim  deed  of  right  to 
sue  for  cancelation  of  deed  secured 
by  fraud.    4-9. 

Assignability  of  action  for  fraud.    4-9. 


ASSIGNMENT  FOB  CREDITORS. 

Right  of  individtuU  partner,  on  assign' 
ment  by  firm,  for  benefit  of  creditors, 
to  claim  exemption  in  partnership 
property,    4^^308, 


ASSIGNMENTS  OF  ERROR. 

See  Appeal  and  Error. 


♦  ■» 


ASStTMPSIT. 

Beeovery  of  money  paid  under  duress 
exercised  by  third  person*     4-^70, 

Right  of  partner  to  maintain  assumpsit 
against  copartner  who  wrongfully,  by 
force  and  fear,  causes  dissolution  of 
the  partnership.    4-156. 

For  money  wrongfully  appropriated  by 
corporate  officer.    4-828. 


^»» 


Levy    of,    against   public   utility   under 

Federal  control.     4^1710. 
Attachment    for    goods    or    money    em,' 

bezzled,  stolen,  or  converted.    4-~882 

(case  p.  828). 

Equity  jurisdiction  of  suit  to  recover  on 
cause  of  action  ex  contractu  where 
attachment  is  sued  out.    4-828. 

Joining  two  or  more  phases  of  the  fact 
constituting  the  ground  of  attachment 
in  the  disjunctive  in  affidavit.    4-828. 

Quashing  because  of  defects  in  affidavit. 
4-8if8. 


-♦-^ 


ATTESTING  WITNESS. 

« 

Imputation  to,  of  notice  of  contents  of 
instrument,     4^716  (case  p.  704), 


ATTORNEYS. 

In  general;  dlsoipline. 

Conduct  or  arg^iment  of,  see  TRIAL. 

Materiality  of  form  of  procedure  result- 
ing in  exercise  of  disciplinary  power 
of  court  over  attorney.    4-1580. 


The  cUsk  in  eaeh  oitatleB  stands  for  AXA. 
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Relation  to  elient;  oompessation. 

Champertous  contract  between  attorney 
and  client,  see  Champerty  and  Main- 
tenance. 

Right  to  attorneys'  fees  in  suit  to  annul 
marriage,  see  Marriage. 

Imputation  of  attomey*s  Icnowledge  of 
facts  to  hi8  client.     4^1592    (cases 

pp.  iseif  1S66,  iS70f  isao). 

Might  of  one  not  admitted  to  practise, 
or  unlicensed,  to  recover  oompensa'" 
Hon  for  legal  services.  4^1087 
(case  p.  lose). 

When  relation  exists.    4-1570. 

Counsel  fees  expended  by  one  wrongfully 
removed  from  office  in  securing  rein- 
statement as  element  of  damages 
against  those  responsible  for  remov- 
al.   4-1365. 


ATTORNEYS'  FEES. 

Bight  to,  in  suit  to  annul  marriage, 
Marriage. 


AUTOMATIC  SIGNAIiS. 

Baopense  of,as  item  of  compensation  to 
railroad   .  company     across     whose 
trades  a  hightvay   ia  laid.     4:—lS7 
(case  p.  .133). 


AUTOBCOBXLES. 

ProviMons  in  accident  insurance  policy 
regarding  voluntary  exposure  to  dan^ 
ger  as  applicable  to  dangers  incident 
to  automohiling,  4^1244  (case  p. 
1236) . 

Measure  of  damages  for  destruction  of, 
or  injury  to,  commercial  auton%0' 
hOes.    4^1360  (case  p.  1344) , 

Duty  and  liability  of  carrier  of  passen* 
gers  for  hire  by  automobile.  4^1400 
(cases  pp.  1480,  1487) . 

Constitutionality  of  statute  maldng  pos* 
session  of  automobile  from  which 
identifying  marks  have  been  re* 
moved  a  crime.  4-^1638  (case  p. 
1636) . 

Validity,  construction,  and  effect  of  stat» 
utes  which  make  owner  responsible, 
or  create  a  lien,  for  injury  or  dam,' 
age  inflicted  by  another  operating 
an  atttomobile.  4— d<?i  (case  p. 
366). 

Failure  of  one  transporting  passengers 
by  automobile  to  stop  and  let  them, 
alight  directly  opposite  residence. 
4-1487. 

Violation  of  ordinance  regulating  speed  as 
a  violation  of  law  within  meaning  of 
accident  insurance  policy.    4-1235. 


Effect  of  absence  of  headlight  required  by 

statute    on     liability    for     coUiaian. 

4-1480. 
Question  for  jury  as  to  whetiier  excessive 

speed  of  automobile  was  the  cause  of 

its  overturning.    4-1235. 


BAD  FAITH. 

In  abolishing  public  ofltee.    4-198. 


♦  >» 


In  general. 

As   to   warehousemen,   see    Warbhoubb- 

MEN. 

Statute  making  owner  of  automobile  li- 
able for  injuries  by  his  bailee  in  tlue 
use  of  the  car.    4-856. 

Wliat  eonstitntes. 

Buyer  of  silk  by  sample  undertaking  to 
return  it  to  seller  because  not  cor- 
responding with  sample  as  gratuitom 
bailee.    4-1186. 

Bank  as  gratuitous  bailee  of  seeuritiea. 
4-1180. 

One  receiving  in  crowded  theater  lobby 
diamonds  for  appraisement  without 
reward  as  gratuitous  bailee.    4-1190. 

Husband  of  owner  of  automobile  main- 
tained for  family  use  as  a  bailee 
when  using  the  car.    4-356. 

Dnty  and  liabiUty  of  baUee. 


or 
9P' 


Dutui  and  liability  of  grattUtotie 
mandatary.       4^1106      (cases 
1180,  1186,  110O,  1102). 


Liability  of  bailee  for  violation  of  instruc- 
tion by  one  spouse  not  to  deliyer  the 
thing  bailed,  owned  by  both,  to  the 
other.     4-1180. 

Delivery  of  property  to  stranger.    4-1190. 

Measure  of  care  required  in  returning  to 
seller  goods  purchased  because  not 
corresponding  to  sample.    4-1185. 

Liability  of  one  gratuitously  accepting 
conunission  to  take  money  to  town 
and  deposit  it  in  bank  for  its  loss. 
4-1192. 

Measure  of  recovery  where  gratoitoos 
bailee  loses  one  of  a  pair  of  ear  rings 
and  converts  the  other.    4-1190. 


BANKRUPTOT. 

lUgiht  of  individual  partners,  on  hanSc" 
ruptcy  of  firm,  to  claim,  CKrempfton 
in  partnership  property. 
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BANKS. 


In  ceneral. 


IJuty  and  liability  as  gratuitous  bailee 
in  ^keeping  of  Becurities,  4^1216, 
1221   (case  p,  1180). 

Charging  consignor  with  knowledge  of 
bank  to  which  draft  is  sent  with  bill 
of  lading  attached.     4-1275. 

Deposit  of  public  fnncU. 

Change  of  deposit  in  name  of  public  of* 
ficer  to  an  individual  one  as  equiv- 
alent to  the  drawing  and  redeposit 
of  the  money.    4-1. 

Deposit  of  public  money  in  individual 
name  of  officer  to  enable  him  to  secure 
the  interest.    4-1. 

Payment' of  oheoka. 

Presentation  of  check  for  pajnnent,  see 

Checks. 
Measure  of  damages  for  dishonor  of  check, 

see  Damages. 

Liability  ofhanh  to  depositor  for  disKon» 
oring  check.    4^947   (case  p.  940)» 

Presumption  of  damages  from  dishonor 
of  check.    4-940. 

Collections 

Liability  of  bank  to  obligor  of  paper  for 
negligence  in  making  collection, 
4^f$21   (case  p,  SIS), 

Duty  of  collecting  bank  as  to  notices  of 
protest  or  dishonor  which  it  receives 
from  its  correspondent,  4^S34 
(case  p.  S31) . 

Relation  between  depositor  of  check  and 
bank  receiving  it  for  collection.  4-618. 

Bank  receiving  check  for  collection  as 
agent  of  the  maker  or  drawer.    4-618. 

Duty  to  give  notice  of  dishonor  to  indors- 
ers.    4-631. 

Insolveney. 

Right  of  county  treasurer  who  has  -de- 
I)osited  public  money  in  his  own  name 
to  secure  the  interest  thereon,  and 
been  compelled  to  make  good  the  loss 
by  the  bank's  failure,  to  enforce  stat- 
utory liability  of  stockholders  under 
principle  of  subrogation.     4-1. 


-♦-»■ 


BASEBALL. 

Sunday  baseball,  see  Sunday. 


~  "BASTARDY. 

Attempt  to  bastardize  rhiltl  as  affecting 
right  to  custody  of  the  child, 
4^1119    (case   p.    1115). 


BATTERY. 

See  Assault  and  Battery. 


o>» 


BEDBUGS. 

NonhabltabiUty  of  leased  dwelling  or 
at(artmcnt  because  of  prenenoe  of. 
4-147&. 


♦♦» 


BENEFITS. 

Failure  to  retuim  benefitH  of  contract  as 
gro%ind  for  applying  majcim,  **He 
who  cotnes  into  equity  must  come 
with  clean  hands.'*     4—70. 


BEST  EVIDENCE. 


See  Evidence. 


♦*-•• 


BEVERAGES. 

Liability  for  injuries  by  breaking  or 
btirsting  of  container  in  which  bev- 
erage is  sold.  4^1094  (case  p. 
X09O) . 


BIGAMY. 

By  one  spouse  as  a  crime  against  other 
spouse    within    statute    relating    to 
competency  of  husband  or  tHfe   ast 
witness  against  the  other.     4^1079. 


BILLIARDS. 

Running  billiard  room  as  work,  labor^ 
avocation  f  business,  or  the  like, 
within  Sunday  laws.     4-^84, 


BILLS  AND  NOTES. 

In  general. 

Liability  of  partners  on,  see  Partner- 
ship. 

Purchase  by  attorney  of  promissory  note 

as  champerty.    4-167. 
Note  as  property.    4-1320. 

Validity;  delivery. 

Validity  of  note  given  for  stock  subscrip- 
tion where  constitution  prohibits  cor- 
poration from  taking  note.     4-1320. 

Delivery  of  note  as  question  for  jury. 
'4-167. 

Conditional  delivery;  what  constitutes; 
what  implied  from.    4-744. 


4  A.L.R. 
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Ooiuidexmtioii. 

Failure  of  consideration  as  question  for 
jury.     4-167. 

Indoraeiiient  and  transfer. 

ft 

Admissibility  of  parol  evidence  to  vary 
or  explain  the  contract  implied  from 
the  regular  indorsem^ent  of  a  hill  or 
note,  4^764  (caeeli  pp.  744,  746, 
75Jf,  700). 

What  implied  from  regular  indorsements 
of  note.     4-751. 

Allegations  as  to  si>ecial  warranty  by 
payee  of  note  on  transferring  same. 
4-746. 

Waiver  of  objection  to  evidence  to  show 
contract  different  from  that  implied 
from  indorsement  of  negotiable  pa- 
per.    4-751. 

Effect  of  indorsement  as  new  and  substan- 
tive contract.    4-760. 

Effect  on  contract  of  indorsement  of  fact 
that  it  was  made  after  maturity. 
4-760. 

Presumption  and  burden  of  proof  in  ac* 
tion  against  indorser.    4-751. 

Obligation  of  indorser  who,  after  indors* 
ing  note  as  collateral  security,  re- 
ceives it  back  and  assigns  it  to 
stranger  with  original  indorsement 
upon  it.    4-760. 

Right  of  indorser  who  recovers  possession 
of  note  to  relieve  himself  from  the 
effect  of  the  indorsement  on  transfer- 
ring it  a  second  time.    4-746. 

Waiver  of  notice  of  dishonor  of  note  as 
relieving  holder  in  action  against  in- 
dorser from  pleading  and  proving 
notice  of  dishonor.    4r-746. 

Agreement  by  indorsee  of  note  not  to 
look  to  the  indorser  until  he  has  ex- 
hausted collateral.     4-751. 

Presentmeiit. 

Question  for  jury  as  to  reasonable  time 
for  presentment  of  note  taken  after 
maturity.     4-760. 

Notloe  of  protest. 

Duty  of  collecting  bank  as  to  notices  of 
protest  or  dishonor  which  it  receives 
from      its      correspondent.      4^634 
(case  p.  631). 

Proximate  cause  of  loss  resulting  from 
failure  to  give  notice  of  dishonor. 
4-531. 

Effect  of  provision  in  note  to  relieve  hold- 
er in  action  against  indorser  from 
pleading  and  proving  notice  of  dis- 
honor.   4-746. 

Sztent  of  riglits  of,  and  protection  to 
transferees  i^enerally. 


One  taking  after  maturity.    4-751. 

General  rule  as  to  what  is  necessary  to 
avoid  note  in  hands  of  bona  ikb 
holder.    4-1320. 

Question  for  jury  as  to  reasonable  time 
for  presentment  of  note  taken  after 
maturity.     4-760. 

Failure  of  consideration  as  question  for 
jury.    4-167. 

Agreement  by  indorsee  of  note  not  to 
look  to  the  indorser  until  he  has  ex- 
hausted collateral.    4-751. 

Aotlons. 

Parol  evidence  to  vary  or  explain  contrsct 
implied  from  indorsement^  see  sapn. 

Pleading  in  action  on.    4-746. 
Questions  for  jury.    4-760, 


Duress  as  defense,  see  Dubess. 

Failure  of  consideration  as  question  lor 
Jury.    4-167. 


BILLS  OF  DISCOVERT. 

See  Discovery  and  Inspection. 


Spedfto  perfarmanee  of  land  oOnfrsd 
where  there  is  a  deedf  blank  as  U 
grantee  in  chain  of  title.  4-403 
(case  p.  400) . 

Validity  of  holographic  will  draum  an 
stationer's  blank.  4—731  (case  p. 
727). 

Validity  of  deed  with  name  of  grantee 
blank.    4-400. 


BOARDS  OF  HEALTH. 


See  Health. 


BONA  FIDE  HOLDER. 

Of  negotiable  paper,  see  Bills  and  NofB. 


BONA  FIDE  PURCHASER. 

Of  land,  see  Vendor  and  Purchases. 


BONDS. 


Bona   fide    holder    of   negotiable    paper 
given  in,  payment  of  a  subscription 

to    corporate    stock    in    violation    of      For  indemnity  and  seenritr. 
law.    4—1330  (case  p.  1320) .  On  appeal,  see  Appeal  and  Error. 
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Subrogation  of  suriety,  see  Subrogation. 
Of  warehouseman,   see   Warbhousbmen. 

Personal  liabUity  to  other  party  to  con-^ 
tract  of  partner  who,  without  au^ 
thority,  affixes  firm  name  to  bond. 
4r-2e0. 

Duty  of  em/ployer  applying  for  fiOM^f 
in&uramee  to  notify  insurer  that  em- 
ployee  had  overdrawn  hie  oee^tmt. 
4-5/l«  (ease  p.  6S9) . 

LitMOty  on  generai  bond  of  puhlle 
officer  for  aete  eo>eered  hy  a  epedml 
hond.    4-i4di  (omee  p. 


BUGS. 


Ufto 

mainderman  for  a  premium  paid  for 
bonds.    ^^1249  (case  p.  t24;(i). 


BOOKS. 

Compelling  production  of,  see  Discovery 
AND  Inspection. 

Making  failure  to  produce,  on  demand, 
presumptive  evidence  of  fraud.    4-463. 


BOTTLES* 

Liability  for  injury  by  breaking  of,  see 
Negligence,  §  3  a. 


BRANCH  LINE. 

Specific  performance  of  contract  by  rait» 
road  €!om,pany  to  build,    4^629* 


Of  contract,  see  Contracts. 


BRIEFS. 

On  appeal,  see  Appeal  and  Errob. 


BROKERS. 

Sufficiency  of  memorandum  of  contract  of 
employment  to  satisfy  statute  of 
frauds.    4-1561. 

Admissibility  of  evidence  to  establish  re- 
lation of  principal  and  agent.  4-1561. 

Review  on  appeal  of  finding  of  agency. 
4-1561. 

Admissibility  of  evidence  of  market  value 
of  property  turned  over  by  real  es- 
tate broker  to  principal  in  lieu  of 
cash  paid  by  customer  in  action  by 
principal  to  recover  the  cash.  4-1561. 


See  Vermin. 


BUILDINGS. 

Lien  on,  see  Mechanics'  Liens. 


BULK  SALES. 

See  Fraudulent  Convbyanobi. 


BURDEN  OF  PROOF. 

* 

See  Evidence. 


BUSINESS. 

On  Sunday,  see  Sunday. 

SnforceabUity  by  the  purchaser  •/  • 
business  of  a  covenant  of  a  third 
person  with  his  vendor  not  to  engage 
<n  a  similar  business.  4^t078  ieaee 
p.  1078). 


CABS. 

See  Hacks  and  Cabs. 


CANCELATION. 

■ 

Of  insurance  policy,  see  Insurance. 
Of  contracts  generally,  see  CJONTRAcra 


CAPITAL  OFFENSE. 

Waiver  of  right  to  speedy  trial  in  ease  «f , 
see  Criminal  Law. 


-♦-•- 


CAPITAL  STOCK. 

Of  corporation,  see  Corporations. 


-•-•- 


CARMACK  AMENDMENT. 

See  Carriers. 
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GARRIBRS. 

In  eeneral. 

Damages  for  destruction  of  truck  used  by 
one  as  a  common  carrier.    4-1344. 

Passenger  oarriers. 

As  to  jitney  busses,  see  Jitney  Busses. 

Duty  ami  liability  of  carrier  of  passen^ 
gers  for  hire  by  automobile.  4^1499 
(caitea  pp.  1480,  1487). 

Failure  of  one  transporting  passengers 
by  automobile  to  stop  and  let  them 
alight  directly  opposite  residence. 
4-1487. 

—  injttrj  to  passenger. 

ProximAte   cause   of   injuryi    see    Prox- 
imate Cause. 
Negligence  as  question  for  jury,  see  Trial. 

injury  to  passenger  because  of  lateral 
apace  left  between  station  platform 
and  cars.     4^286  (case  p.  283). 

Contributory  negligence  of  passenger 
falling  into  space  left  between  sta^ 
tion  platform  and  cars*     4f^207. 

Joining  common  carrier  and  private  in- 
dividual in  action  for  injuries  to  car- 
rier's passenger.     4-1480. 

By  misconduct  of  other  passengers.  4-283, 

Injury,  by  pushing  and  jostling  of  crowd. 
4-283. 

Failure  to  warn  passenger  of .  danger 
plainly  visible.     4-283. 

Failure  to  guard  against  violence  of  pas- 
sengers in  attempting  to  enter  car. 
4-283. 

Contributory  negligence  in  leaving  moving 
vehicle  as  proximate  cause  of  injury. 
4-1487. 

Carriers  of  freight. 

Specific  performance  of  contract  by  rail' 
road  company  to  buUd  or  maintain 
sidetracks,  extension^  or  branch  line. 
4^S29    (case  p.  &22). 

—  loss  of  or  injury  to  goods. 

Liability  of  connecting  carrier,  see  infra. 
Notice  of,  see  infra. 

JHtty  and  liability  of  carrier  as  gratui' 
tous  bailee.    4^1223* 

—  delivery. 

liuty  t^  notify  consignor  when  consigt%eo, 
or  person  to  he  notified^  refuses  to 
atucept  goods.  4^128S  (case  p. 
1276) , 

Knowledge  of  bank  to  which  draft  with 
bill  of  lading  attached  is  sent,  that 
bill  of  lading  has  not  been  taken  up 
by  persons  to  be  notified,  as  charg- 
ing consignor  with  notice  of  fact  of 
nondelivery.     4-1276. 


Duty  to  use  ordinary  care  for  protection 
of  property  which  it  is  impossible  to 
deliver.    4-1275. 

Burden  of  proving  facts  which  will  re- 
lieve carrier  from  duty  of  notifying 
shipper  of  inability  to  deliver  liiip- 
ment.    4-1275. 

Time  for  notice  to  shipper  of  failure  of 
consignee  to  take  goods.     4-1275. 

Effect  of  Carmack  .Amendment  on  liabil- 
ity for  failure  of  connecting  carrier 
to  notify  consignor  of  consignee's 
failure  to  take  goods.    4-1275. 

Effect  on  liability  of  carrier  for  failure  to 
notify  shipper  of  refusal  of  goods  by 
consignee,  of  the  fact  that  connecting 
carrier  did  not  know  address  of  con- 
signor.   4-1275. 

—  notioo  of  loss  or  imivry. 

Sufficiency  of  notice  under  rule  of  car- 
rier requiring  notice  within  specified 
time.    4-1275. 

^eonneoting  carriers. 

Liability  of  carrier  under  Carmack 
Amendment.    4-1275. 

Effect  on  liability  of  carrier  for  failure 
to  notify  shipper  of  refusal  of  goods 
by  consignee,  of  the  fact  that  con- 
necting carrier  did  not  know  address 
of  consignor.     4-1275. 

Effect  of  Carmack  Amendment  on  liabil- 
ity for  failure  of  connecting  carrier 
to  notify  consignor  of  consignee's 
failure  to  take  goods.     4-1275. 

Oovemineiital  eoatrel;  rates. 

Federal  control  of  railroad  companies. 
4—1080  (cases  pp.  163Sf  1069, 
1009). 

Binding  effect  on  carrier  under  Federal 
control  of  judgment  rendered  against 
director  general  of  railroads.   4-1635. 

Binding  effect  on  government  of  judgment 
against  railroad  tinder  its  control. 
4-1635. 

Liability  of  carrier  for  alleged  negligence 
during  period  of  Federal  control  as 
question  for  courts  and  not  for  direc- 
tor general  of  railroads.     4-1635. 

Suits  by  or  against  carriers  during  period 
of  Federal  control.     4-1635,  1659. 

Garnishment  in  state  court  of  railroad 
under  Federal  control.    4-1669. 

Authority  of  director  general  under  Rail 
Control  Act  to  appear  and  defend 
suits  brought  against  carriers.  4-1635. 

»  rates. 

Federal  control  of  rates  of  carrier  un- 
der war  legislation.     4—1704. 


Power  of  municipality  to  fix  rates  so  as  to 
prevent  their  increase  by  public  serv- 
ice commission.    4-956. 

Injunct^'on  against  increase  of  rates  by 
public  service  commission.    4-956u 
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CASZL 

As  to  conspiracy,  see  Conspiracy. 
Liability  of  seller  or  manufacturer   for 
injury  due  to  defects,  see  Negugenge. 

Doing  of  a  lawful  act  in  an  unlawful  way. 
4-226. 


CAUSE. 


Sufficiency  of  proof  of,  see  Evidengi. 


Devise  or  hequeet  for  upkeep  of  oeme- 
tery  lot  as  a  violation  of  the  rule 
againet  perpetuities,  4^1124  (ease 
f>.  1120). 


Presentment. 

Cottdtict  of  holder  of  check  at  time  of 
presentation  for  paytnent  as  affet::- 
ing  drawer's  liahtUty.  ^^S233 
(case  p.  1229), 

Time  for.    4-876,  1229. 

Judgrment  a^inst  drawer  of  check  in  fa- 
vor of  plaintiff  as  implying  finding 
that  check  was  presented  for  payment 
within  reasonable  time.    4-1229. 

Presumption  that  loss  of  drawer  of  check 
through  failure  of  bank  was  due  to 
delay  in  presenting  check.    4-1229. 

Release  of  drawer  by  payee's  consent  to 
return  later  for  his  money,  upon  pre- 
.sentation  of  check  to  bank  for  pay- 
ment, to  accommodate  the  Iwnk. 
4-1229. 

Aeeeptanee. 

Cashing  check  as  acceptance  on  conditions 

on  which  offered.    4-471. 


♦  •» 


CEBTiriOATES. 

Weifffat  fui  evidence  of  ptursician'a  certif- 
icate as  to  cause  of  death.    4-478. 


CHAMPEBTT  AND  MAIirTEHAllOE. 

Purchase  of  caus^  of  action  "by  attorney 
as  chatnpertous,  4— 17d  (case  p, 
Xe7), 

Purchase  by  attorney  of  promissory  note. 
4-167. 


CHIIJ>REN. 

In  general,  see  Infants. 


CHRONIC  DISEASE. 

What  is,  within  meaning  of  provision  in 
health  insurance  policy.    4-871. 


CIRCUMSTAlf TIAI.  EVII>EECB» 

Neeesaity  of  charge  on.    4-347. 


CHARITIES. 

Rule  of  perpetuities  as  to,  see  Perpetu- 
ities. 


CHECKS. 


In  general. 


Duties  and  liabilities  of  bank  as  to,  see 

Banks. 
When   limitation   begins   to   run   against 

action  on,  see  Limitation  of  Action. 

Purpose  of  checks.    4-876. 

Check  as  payment.    4-1229. 

Finding  for  plaintiff  in  action  against 
drawer  as  necessarily  including  find- 
ing on  which  defendant's  liability  de- 
pends.    4-1229. 

Charging  creditor  receiving  check  with 
voucher  attached  with  knowledge  of 
entire  contents  of  check.    4-471. 


CIVIL  SERVICE. 

Effect  of  civil  service  taws  to  prevent 
ahoUUon  of  office.  4^207  (case  p. 
t9S), 


CLOUD  OH  TITLE. 

Right  of  grantor  who,  for  the  purpose  of 
placing  his  property  beyond  the 
reach  of  creditors,  executed  a  deed 
which  was  surreptitiously  taken  by 
the  grantee,  to  removal  of  the  cloud 
created  by  such  deed.    4-21. 

Right  of  one  securing  deed  to  real  estate 
through  fraud  to  quiet  his  title 
against  subsequent  grantee  from  the 
common  grantor.     4-9. 

Effect  on  jurisdiction  of  court  in  condem- 
nation proceeding  of  fact  that  peti- 
tioner acquires  an  adverse  title  so 
that  the  action  becomes  one  merely 
to  quiet  title.    4-619. 
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0O0KROACHE8. 

NonhabitaJbUUy    of    leaded    dtoelling    op 
apoKtm^rU   heiMuae  of  preaetice   of. 


COERCION. 

Presumption  of,  see  Evidence. 


COLUkTERAI*  ATTACK* 

On  jttdcnnent,  see  Judgment. 


i#<» 


OOIXATEBAI.  SECURITY. 

See  PuHMB  AND  Collateral  Security. 


OOIJCECTIOIIS. 


By  bank,  see  Banks. 


COMBINATIONS. 

Am  to  conspiracy,  see  Coi^spiracy. 


COMMISSIONERS. 

Park     commissioners,     see    Parks    and 

Squares. 
PabUc  service  commissioners,  see  Public 

Service  Commissions. 


Validity  of  settlement  executed  under 
duress    exercised    by    third   person. 

Effect  of  compromise  of  criminal  proseeii- 
tion  to  defeat  recovery  in  subsequent 
action  for  malicious  prosecution. 
4-225. 

Limiting  statute  permitting  compromise 
in  action  for  assault  or  other  misde- 
meanor to  misdemeanors  of  same  na- 
ture as  assault.     4-225. 


CONCEAUCENT. 

Of  evidence,  see  Eviubngb. 


CONDEMNATION. 

Of  property,  see  Eminent  Domain. 


OONBITXONS. 

Of  right  to  appeal,  see  Appeal  and  Ebioe. 


^•» 


CONFESSION. 

Admissibility  in  evidence,  see  EviDBNGB. 
Judgment  by,  see  Judgment. 


CONFINEMENT. 

Of  insane  persons,  see  Incompetent 

SONS. 


COMMON  CARRIERS. 


See  Carriers. 


COMMON  LAW. 

Presumption   that   word   in    statute   was 
used  in  common  law  sense.    4-241. 


COMPENSATION. 

Of  attorney,  see  Attorneys. 


CONGRESS. 

Conflict  between  treaty  and  ad  •/  Oaa- 
gress.     4^1SS4. 

Conflict  between  act  of  Congress  and  order 
of  director  general  of  railroads. 
4-1659. 

Power  of,  to  confer  upon  President  author* 
ity  to  take  over  and  operate  telephone 
and  telegraph  systems  as  war  emer- 
gency measure.    4-1623. 


4 »» 


CONNECTING  CARRIERS. 


See  Carriers. 


COMPROMISE  AND  SETTLEMENT. 

See  also  Accord  and  Satisfaction. 


CONSENT. 

To  jurisdiction  of  court,  see  Courts. 


Heavy  italic  typo  is  used  for  aamotattonsi 
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Knowledge  of  owner  of  improvements  or 
repairs  intended  or  in  process  un» 
der  orders  of  lessee  or  vendee  as 
** consent*'  which  tMl  subject  his  in* 
terest  to  mechanics*  Hens*  ^-^86 
(case  p.  6S0). 


COHSIBERATIOK. 

For  contraets  generally,  see  Contracts. 
For  note,  see  Bills  and  Notes. 


CXmSIGNBB. 

Refusal  to  accept  goods,  see  Carribbs. 


COH8PIRA.OT. 


Evidence  of  dedarations  of 
see  EviDENca. 


€hriminal  responsiMlity  of  wife  for  ooti* 
spiracv  wiMh  hushand.    4-i9A;9. 

Effect  of  use  of  lawful  means  on  liability 
for  eonspiraey.    4-160. 


COHSTITUTIOllAIi  XJLW. 

Im  geaeraL 

Effect  of  amendment  reserving  to  the 
states  all  powers  not  granted  to  the 
Federal  government.    4-1669. 

Bights  of  persons  and  property* 

Provision  against  taking  or  damaging 
property  for  public  use  without  com- 
pensation, see  Ebunent  Domain. 

Right  to  trial  by  jury,  see  Juby,  §  1. 

Effect  of  mere  fact  that  law  restrains  the 
liberty  of  a  citizen  to  render  it  un- 
constitutional.   4-1536. 

Foundation  of  police  power.    4-1536. 

Review  by  courts  of  legislative  determina- 
tion that  conditions  exist  calling  for 
exercise  of  police  power.    4-1535. 

—  antomobiles. 

Statutes  which  make  otvner  responsible 
or  create  a  lien  for  injury  or  dam^ 
age  inflicted  by  another  operating 
automobile,     4r^61    (case  p.  356). 

Statute  making  possession  of  automobile 
from,  which  identifying  marks  have 
been  removed  a  crime,  4^tii3S 
(case  p,  XS3&). 


Legislation  placing  carriers  under  Fed' 
eral  control  in  time  of  war,  4^1  eso. 


^erimlnal  matters. 

As  to  former  jeopardy,  see  Criminal  Law. 
Right  to  jury  trial,  see  Jury. 

Statute  making  possession  of  automobile 
from  which  identifying  marks  have 
been  removed  a  crime,  4^1538 
(case  p,  1S35) . 

^gnardian  and  w«rd« 

Statute  authorizing  guardian  to  sell  or 
lease  land  of  toani.  4^l^^»  (case 
p.  1&40). 

—  pnblio  sorvlee  eorporations. 

Federal  control  of  public  utilities  in  war 
time.  4r^l680  (cases  pp,  1623, 
1635,  1659,   1662,  1669), 

^renedies,  prooodnre,  and  praetioe. 

Validity  of  statutes  which  maike  owner 

responsible  or  ereatfi  a  Uen  for  <n- 

iury  or  damage  inflicted  by  another 

operating     an     automobile.     4-901 

(case  p.  356), 

Validity  of  orders  of  director  general  oj 
railroads  regulating  suits  for  cause 
of  action  against  carriers  under  Fed' 
eral  control,    4^1694. 

Validity  of  statute  making  concealment 
of  or  failure  to  prodttce  books  or  pa- 
pers  presumptive  evidence,  4— 47i 
(case  p,  463)  • 

Statute  making  proof  of  one  fact  prima 
facie  evidence  of  the  main  fact  in  is- 
sue.   4-463. 


Constitutionality  of  legislative  definition 
of  gift  or  transfer  in  ^'contemplation 
of  death.*>    4^1523  (case  p.  1519) . 

Right  to  tax  all  gifts  made  within  six 
years  of  death  without  taxing  other 
gifts  inter  vivos.    4-1519. 

—  telegraphs  and  telephones. 

Federal  control  of,  during  war  time, 
4^1680   (case  p,  1628), 

—  Tested  rights. 

In  office.    4-196. 


CONSTRUCTIOH. 
Of  oontraots  generally. 

Of  insurance  contract,  see  Insurance. 
Of  statute,  see  Statutes. 
Of  will,  see  WiLUi. 

Of    Workmen's    Compensation    Act,    see 
Workmen's  Compensation. 

Of  treaty,     4^1380, 


The  dash  in  eaeh  citation  stands  for  AJLR. 
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CONSTRUCTIVE  EVICTION. 

Of  tenant,  see  Landlord  and  Tenant. 
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CONTEST. 

Of  will,  see  Wills. 


♦  •» 


CONTINUANCE  AND  ADJOURNMENT. 


Effect  oi  delivery  and  acceptance  of  prop- 
erty  told  to  take  the  contract  out  of 
the  Statute  of  Frauds.    4-^97. 

What  constitutes  delivery  which  will  take 
contract  out  of  Statute  of  Frauds. 
4-897. 

Effect  of  part  performance  on  right  to 
specific  performance  of  oral  contract. 
4-522. 

Constmotion;  entirety. 

Construction   of  insurance   contract,  see 

INSURANCE. 


Continuance  of  prosecution  for  homicide.      Divisibility  of  contract  for  -ifte  sale  of 
4-1256.  OM     outfit  f     plant  f     or     machinery. 

To  secure  testimony.    4-347.  4-144;^  (case  p.  14S4) . 


CONTRACTORS. 

Independent  contractors,  see  Master  and 
Servant. 


CONTRACTS* 


Contract  of  accord  and  satisfaction,  see 
Accord  and  Satisfaction. 

Antenuptial  contract,  see  Husband  and 
Wife. 

Liability  of  partners  on,  see  Partnership. 

Specific  performance  of,  see  Specific  Per- 
formance. 

Consideration. 

General  rule  as  to  sufficiency  of.    4-522. 
Consideration  for  agreement  to  exhaust 

collateral  before  looking  to  indorser 

of  note.    4-751. 

Mntnality. 

Lack,  of  mutuality  in  ctnitract  as  hasta 
for  application  of  maxim,  **He  who 
cotnes  into  equity  m,ust  come  with 
clean  hands,"     4— 77. 

Fomal  requisites  I  Statfate  o£  Frands* 

Modification  by  parol,  see  infra. 
As  to  parol  trust,  see  Trusts. 

Surrender  of  a  'written  lease  hy  parol, 
4^666   (case  p,   003). 

Wjhen  goods  remnining  in  custody  of 
seller  or  some  third  person  deemed 
to  have  teen  received  ty  "buyer, 
within  exception  to  "Statute  of 
Frauds.     4—902   (case  p,  897)  . 

Agreement  which  may  be  performed  with- 
in year.    4-522. 

Sufficiency  of  written  memorandum  of 
agreement  employing  broker  to  sell 
real  estate  executed  after  the  serv- 
ices are  rendered.     4-1561. 

What  constitutes  acceptance  of  goods  pur- 
chased which  will  take  contract  out 
of  Statute  of  Frauds,  4-897. 


Validity;  pvblie  poUey. 

Formal  requisites,  see  supra,  d-13. 

Champertous  contracts,  see  Champerty 
AND  Maintenance. 

Contract  executed  under  duress,  see 
Duress. 

Between  guardian  and  ward,  see  Guard- 
ian AND  Ward. 

Contracts  of  married  women,  see  Hus- 
band and  Wife. 

Contracts  of  insane  persons,  see  Incom- 
petent Persons. 

—  romedies;  prooeeds  of  valawfvl  eoa- 
traot. 

Maxim,  *'He  who  co»nes  into  equity  muM 
come  with  clean  hands,"  oa  basis  of 
refusal  of  relief.     4—70. 

Bight  of  one  not  admitted  to  practice 
or  unlicensed  to  recover  eompcnsa- 
tion  for  legal  services.  4—10S7 
(case  p.   1080), 

Right  of  one  who  has  given  note  in  pay- 
ment of  corporate  stock  in  violation 
of  Constitution  to  recover  interest 
paid  upon  the  note  to  the  corporation. 
4-1320. 

Pevformanee;  bveaoh.    , 

Failure  to  perform  contract  aa  justify' 
ing  application  of  maxim,  "He  who 
comes  into  equity  must  dnne  with 
clean  hands.**     4—73. 

Application  of  maxim,  "He  who  €9omes 
into  equity  must  come  wUh  clean 
hands,"  to  one  inducing  breach  of 
contract.    4—7*. 

Liability  of  one  promising  to  do  sotne 
act  without  compensation  for  failure 
to  perform,  promise,     4—1190. 

Action  for  damages  against  signing 
spouse  for  breach  of  contract  to  oow- 
vey  homestead  signed  by  one  spouse 
only,     4—1272   (case  p.  1200) . 

^timo  for  performance. 

Tim,e  for  performance  of  contract  'for 
sale  or  exchange  of  land  where  time 
fixed  by  contract  has  been  tvaived. 
4S15    (case  p.  811). 


Heavy  italic  type  is  used  for  annotations;  roman  type  for  oases. 
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Time  of  performance  of  land  contract 
where  it  is  not  made  of  the  essence  of 
the  contract.     4-804. 

Reasonableness  of  delay  after  waiver  of 
time  fixed  for  performance  of  con- 
tract to  sell  real  estate.    4-804. 

Necessity  of  demand  for  performance  to 
put  vendor  in  default  after  vendee 
has  waived  time  of  performance  fixed 
in  land  contract.    4-804. 

Modillcatloii. 

Modification  as  question  for  jury.   4-1166. 
Right  to  alter  by  subsequent  written  con- 
tract*   ^-746. 
Modification  by  parol.    4-680,  746. 

llesoiMion;  cancelation. 

Duress  as  ground  for  cancelation,  see 
Duress. 

Of  land  contract,  see  Vendor  and  Pur- 
chaser. 

Maxinif  "He  who  cornea  into  equity  must 
come  %DilH  clean  Hands,**  ae  basis  of 
refusal  of  relief,     4—70. 

Effect  of  motive  in  rescinding  contract. 

4-160. 
Assignment  by  quitclaim  deed  of  right  to 

■ue  for  cancelation  of  deed.    4-9. 


OONTRIBUTORT  NSOIJOEKOB. 

See  Negligence. 


C01IV£B8I0H. 


Promoters. 

Right  of  promoter  who  has  been  guilty  of 
inequitable  conduct  in  securing  con- 
trol of  corporaton  to  rdief  in  equity 
against  action  of  directors  in  taking 
such  control  from  him.    4-13. 

Stock  and  stockliblders. 

Liability  of  stockholder  in  bank,  see 
Banks. 

Bona  fide  holder  of  negotiable  paper 
given  in  payment  of  a  subscription 
to  corporate  stock  in  violation  of 
law,     4^1330   (case  p.  1320), 

Right  of  '  stockholder  to  complain  that 
total  amount  of  capital  stock  is  sold, 
though  all  the  money  is  not  needed. 
4-13. 

Agreement  between  subscribers  to  stock 
as  to  amount  of  holdings  by  each  one. 
4-18. 

Right  to  accept  note  for  stock  subscription. 
4-1320. 

Right  to  enforce  a  stock  subscription  for 
which  a  promissory  note  was  taken  in 
violation  of  the  Constitution.    4-1320. 


See  Trover. 


COSTS  AHD  FEES* 

In  eminent  domain  proceeding,  see  Emi- 
•     NENT  Domain. 
In  suit  for  annulment  of  marriage,  see 
Marriage. 

Awarding  landlord  costs  of  appeal  but  not 
costs  in  court  below  in  action  for  rent 
against  tenant  abandoning  apart- 
ments because  overrun  with  vermin. 
4-1450. 

Right  of  defendant  to  costs  in  trial  court 
on  reversal  of  decree  against  him  by 
intermediate  appellate  court.    4-1524. 


CORPOBATIOHS. 


#•» 


Bight  of  corporation  organized  by  the 
purchaser  of  a  bU9inesSf  to  enforce 
a  covenant  of  the  vendor  not  to  en- 
gage  in  a  similar  business.    ^^lOSlm 

Olllccrs  and  agents. 

Motive  as  affecting  personal  liability  of 
directors  in  voting  for  acta  not  in 
themselves  illegal.  4^160  (case  p. 
160). 

Assumpsit  for  money  wrongfully  appro- 
priated by  corporate  officer.    4-828. 

Right  to  attachment  w'^'^re  money  is  mis- 
appropriated by  officer.     4-828. 

Liability  of  directors  passing  a  legal  reso- 
lution because  of  sinister  motive. 
4-160. 


OOTENAHOT. 

Loss  of  lien  on  interest  of  one  tenant  in 
common  by  proceeding  against  all  the 
common  owners  for  establishment  of 
the  lien.    4-680. 

Power  of  one  tenant  in  common  to  consent 
to  mechanics'  lien  which  will  bind  his 
interest  without  affecting  that  of  his 
cotenant.    4-680. 

Effect  of  notice  to  cotenant  that  repairs 
are  being  made  by  a  purchaser  under 
executory  contract  to  establish  con- 
sent to  mechanics'  lien.    4-680. 


♦-^ 


COUNTT  ATTORNEY. 

See  District  and  Prosecuting  Attor- 
neys. 


The  dash  In  each  citation  stands  for  A.Ii.R. 
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COUNTY  Treasurer. 

Deposit  by,  of  public  money,  in  his  in- 
dividual name,  to  enable  him  to  se- 
cure the  interest.    4-1. 

Right  of  county  treasurer  who  has  de- 
posited public  money  in  his  own  name 
to  secure  the  interest  thereon,  and 
been  compelled  to  make  good  the  loss 
by  the  bank's  failure,  to  enforce  stat- 
utory liability  of  stockholders  under 
principle  of  subrogation.    4-1. 


COURTS. 

As  to  judges,  see  Judges. 

Mandamus  to,  see  Mandamus. 

Prohibition  to,  see  Prohibition. 

As  to  removal  of  causes,  see  Removal  of 

Causes. 
Process  of,  see  Writ  and  Process. 

In  ge&eraL 

Power  of  equity  to  enforce  its  decrees  in 
its  own  way.    4-572. 

Juriadiotion  generally* 

Jurisdiction  of  courts  as  proper  subject 
of  treaty  regulation,     4^1396, 

Duration  of  Jurisdiction.    4-613. 

Effect  of  consent  of  parties  to  give  juris- 
diction where  subject  matter  of  ao- 
tion  is  in  excess  of  jurisdiction  of 
court    4-1372. 

Relatloa  to  other  departments  of  gOT« 
emment. 

Review  of  findings  of  Workmen's  Com- 
pensation Commission,  see  Work- 
men's Compensation,  §  5. 

Binding   effect   of   treatf^   upon    courts, 

4^1377. 
ConstrucUon  of  treaty  as  a  judicial  ques^ 

tion.     4^1380. 

Inquiry  into  excess  or  abuse  of  discretion 
by  President  in  exercising  war  pow- 
er to  operate  telephone  and  telegraph 
systems.     4-1623. 

Liability  of  carrier  for  alleged  negligence 
during  period  of  Federal  control  as 
question  for  courts  and  not  for  di« 
rector  general  of  railroads.     4-1635. 

Power  of  court  to  substitute  its  judgment 
for  that  of  legislature  as  to  essentials 
of  holographic  will.    4-727. 

Right  of  legislature  to  determine  when 
conditions  exist  calling  for  exercise 
of  police  power.    4-1535. 

Inquiry  into  motives  of  legislative  body. 
4-198. 


Statutory  authority  to  extend  term  to  con- 
clusion^ of  pending  trial;  effect  of 
grant  of  new  trial.     4-613. 

Powers  of  court  during  extended  term. 
4-613. 

Federal  courts. 

Jurisdiction  of  action  by  or  against  pub-^ 
He    utility    under    Federal    eontrol, 

Rnles  of  deelsioiL. 

In  passing  on  validity  of  statotesy  aee 

Statutes. 

Refusal  of  court  to  consider  facts  in  other 
case.    4-531. 

Courts  to  be  controlled  by  what  acts  may 
be  done  under  authority  of  ordinance^ 
in  passing  on  its  validity.    4-^4. 


COUSINS. 

Validity  of  marriage  between  first 
4-28. 


OOVENANTS  AMD  CONDITIOlfS. 

Covenant  in  lease,  see  Landlobd  and  Ttar« 
ant. 


COVERTURE. 

See  Husband  and  Wifb. 


CREDIRIUTT. 

Of  witness,  see  Witnesses. 


CREDIT. 

Statute  creating  presumptive 
fraud  in  souring.    4-463. 


eridenee  «f 


CREOSOTE. 

Injury  to  servant  by.    4-478. 


State  eourts. 

CRIMINAL  CONVERSATION. 

Jurisdiction  of  action  by  or  against  pub' 

lie   uUli$y    under   Federal    control.      Wife's  right  of  action  for,  see  Husband 

#—1714  (case  p.  1669),  AND  WiFE. 
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ORIMIKAL  JJkW. 

District  attorney,  see  DiraucT  and  Prose- 
cuting Attorneyb. 

As  to  extradition,  see  Extradition. 

Grand  jury,  see  Grand  Jury. 

As  to  oflfenses  against  liquor  laws,  see 
Intoxicating  Liquors. 

As  to  jury,  see  Jury. 

Civil  liability  for  bringing  prosecution,  see 
Malicious  Prosecution. 

Liability  for  criminal  nuisance,  see  Nui- 
sances. 

See  also  Abortion;  Adultery;  Bigamy; 
Embezzlement;  Homicidb;  Incest; 
Larceny;  Perjury;  Polygamy; 
Rape;  RscnyiNG  Stolen  Profesty. 

Cvimiiial  lUbUiiy. 

Effect  of  coverture  upon  tkm  criminal 
reeponMhilUy  of  a  ujoman,     4f^66 
(ease  p,  26^)  • 

Scienter  as  necessary  element  of  offense 
which  is  malum  prohibitum.    4-1535. 

Knowledge  of  married  woman  traveling 
with  husband  in  automobile  in  which 
he  was  illegally  transporting  whiskey, 
of  criminal  character  of  transporta- 
tion.   4-264. 

—  parties  to  oflease. 

Criminal  reaponHhUity  of  one  other  than 
aubje€>t  or  actual  perpetrator  of 
abortion.     4— d5i    (ease  p.  847). 

Necessity  of  presence  when  offense  is  com- 
mitted to  make  one  a  principal. 
4-347. 

Prooednre;  proteetion  amd  rights  of 
aoovsed. 

Right  to  trial  by  jury,  see  Jury. 

New  trial  in  criminal  case,  see  New  Trial. 

Competency  of  witnesses,  see  Witnesses. 

Bight  of  injured  epotise  to  discontinue 
prosecution    for   adultery.      4^1840 
(case  p.  1886). 

Inability  of  accused  or  commonwealth  to 
point  out  r.ny  other  guilty  person  as 
warranting    conviction    of    accused. 

Necessity  of  presence  of  accused  at  view. 

4-1256. 
Right  to  Speedy  trial.    4-1266. 
Waiver  of  right.    4-1256. 

—  former  Jeopardy. 

Occurrences  during  a  view  as  ivarrant- 
ing  the  jury*s  discharge  uHthout  let- 
ting in  plea  of  former  jeopardy  upon 
subsetruent  trial.  4-1200  (case  p. 
1260) « 


Acquittal  or  conviction  of  offense  dur- 
ing commission  of  which  homicide 
is  committed  as  bar  to  prosecution 
for  homicide.    4^702  (case  p.  69&) . 

Error  in  admission  of  confession  by  ac- 
cused rendered  harmless  by  his  plea 
of  autrefois  convict.    4-^6* 

When  jeopardy  begins.    4-1256. 

Discharge  of  jury.    4-1256* 


CRIMINALS. 

Harboring  criminal,  see  Harborinq  Crimi- 
nal. 
In  general,  see  Criminal  Law. 


CROPS. 

Validity  of  mortgage  by  a  fraodulent 
transferee  of  an  insolvent  to  secure 
an  advance  to  put  in  a  crop.    4-1565. 


CROSSINGS. 

Railroad   crossings  generally, 

ROADS. 


■ee   Rail- 


CROWDINO. 

Injury  to  passenger  by.    4-283. 


CVSTODT. 

Of  infant,  see  Infants. 


DAMAGES. 

For  dishonor  of  el&eek* 

Presumption  of  damages  from  dishonor  of 
check.    4-940. 

What  may  be  considered  m  determining 
damages  to  be  awarded  merchant  for 
wrongful  dishonor  of  check.    4-940. 


For  breach  of  eontraot  to  loan  aioney. 

Right  of  insured  who  is  refuse*  a  loan  to 
which  he  is  entitled  and  who  borrows 
the  money  at  a  higher  rate  of  inter- 
est to  recover  the  excess  interest. 
4-886. 

For  torts  generally. 

Measure  of  damages  for  use  of  criminal, 
process  to  collect  debt,    4^287,  \ 


The  dash  In  eaeh  dtatloB  stands  for  AX.R. 
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Propriety  of  amount  of  damages  for 
alienation  of  husband's  affections. 
4-492. 

Counsel  fees  expressed  by  one  wrongfully 
removed  from  office  in  securing  re- 
instatement as  element  of  damages 
recoverable  against  those  responsible 
tor  removal.    4-1365. 

For  injiiry  to  or  destmotion  or  loss  of 
property. 

Measure  of  damages  for  destruction  of 
or  injury  to  commercial  vehicle, 
4^1350   (case  p.  134:4:) . 

Measure  of  recovery  where  gratuitous 
bailee  loses  one  of  a  pair  of  ear  rings 
and  converts  the  other.    4-1190, 

In  oondemnatioii  proceedings.  ' 
Express  of  flagm^eUf  gates,  and  auto^ 
matic  signals  €is  itetns  of  contpcnsa' 
tion  to  railroad  company  across 
uHose  tracks  a  Highway  is  laid, 
4^187   (case  p,  133)  • 

Montnl  ansnish. 

General  rule  as  to. .  4-1365. 
Recovery  of  damages  for  mental  suffering 
because    of   wrongful   removal   from 
(        public  office.    4-1365. 

LoM  of  prollts. 

Loss  of  profits  as  element  of  damages 
.  for  destruction  of,  or  injury  to,  com- 
'        mercial  vehicle,    4^1360, 

Resulting  from  wrongful  dissolution  of 
partnership  by  copartner.    4-166. 


BAMPNE8S. 

yonhabitahility    of    leased    dwelling    or 
apartment  hecau-se  of.     4-^1473, 


♦-^ 


DEATH. 

Sufficiency  of  proof  of  cause  of,  see  Evi- 
dence. 


A^  to  exemptions,  see  Exemptions. 
Conveyances  fraudulent  as  to  creditors, 
see  Fraudulent  Conveyances. 

Charging  creditor  receiving  check  with 
voucher  attached  with  knowledge  of 
entire  contents  of  check.    4-471. 

•Statute  creating  presumptive  evidence  of 
fraud  in  securing  credit.    4-463. 


DECEIT. 

See  Fraud  and  Deceit.  • 


DECLARATIONS. 

Evidence  of,  see  Evidbncb. 


^♦» 


By  incompetent,  see  Incompetent 

SONS. 

As  to  quitclaim  deeds,  see  Quitclaim. 
Recording  of,  see  Records  and  Reomeding 
Laws. 


1    H.      ^■S 


■♦•» 


Delivery  of. 

Necessity  of  delivery  to  pass  title.    4-21. 
Recording  of  deed  as  delivery.    4-21. 

Validity. 

Deed  executed  under  duress,  see  Duress. 
Deed  executed  by  incompetent,  see  INOOM- 

petbnt  Persons. 
Validity  of  deed  by  ward  to  guardian,  see 

Guardian  and  Ward,  §  3. 

Validity  of  deed  with  name  of  flrrantee 
blank.    4-400.  • 

What  passes  by. 

Assignment  by  quitclaim  deed  of  right 
to  sue  for  cancelation  of  deed  secured 
by  fraud.    4-9. 

Redelivery. 

Effect  of  redelivery  of  deed  or  Its  can- 
celation by  gn^antee  and  issuance  of 
new  deed  from  the  original  grantor 
to  another  grantee,  to  devest  the  titie 
of  the  former  grantee.    4-400. 


DEBT. 

Civil  liability  for  use  of  criminnl  proc- 
ess  to    collect   debt,      4^233    (case 


«^ 


#•» 


DEBTOR  AND  CREDITOR. 

Accord  and  satisfaction  between,  see  AC- 
CORD AND  Satisfaction. 


DEFENSE. 

In  general,  see  Action  or  Suit. 
To  nuisances,  see  Nuisances. 


DEFINITENESS. 

See  Uncertainty  and  Indefiniteness. 


Heavy  italic  type  is  vied  for  aniAotatioBs;  roman  type  for  eases. 
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ROADS. 

Powers  of,  see  Carriers. 

Personal  liability  of,  on  judgment  against 


Of  note,  see  Bills  and  Noivs. 

Of  deed,  see  Deeds. 

Of  property  sold,  see  Saub. 


DEMAND. 

Necessity  of  demand  for  performance  to 

Eut  vendor  in  default  after  vendee 
as    waived    time    for    performance 
fixed  by  contract.     4-804. 


See  PLBADiNa 


DEPOSIT. 


In  bank,  see  Banks. 


DEPRECIATION. 

Of  property  "by  the  erection  of  a  ho9pU 
tal  by  a  municipality  as  a  ''talcing** 
or  ** damaging**  '^ithin  the  conatitU' 
tional  provision.  4f^l012  (case  p. 
1009) . 


DESCEHT  AND  DISTRIBUTION. 

As  to  devise  or  bequest  of  property,  see 
Wills. 

Inheritance  hy  or  from  aliens  as  proper 
subject  of  treaty  regulation,  4^189 1* 


DETINUE. 


See  Bbpi^vin. 


See  Wills. 


DIAMONDS. 

Liability  of  gratuitous  bailee  for  loss  of. 
4-1190. 


DIRECTORS. 

Of  private  corporation,  see  Corporations. 


1 1 


DISCHARGE. 

Of  Jury  as  former  jeopardy,  see  Griiiinal 
Law. 


DISCIPUNB. 

Of  attorney,  see  Attorneys. 


DISCONTINUANCE. 


Of  ofSce,  see  Oitigers. 


DISCOVERT  AND  INSPECTION. 

Power  of  court  to  order  inspection  of 
papers.    4-619. 

Indefiniteness  of  order  for  production  of 
books  an^  papers.     4--619. 

Mandamus  to  correct  error  in  granting  or 
refusing  inspection  of  books  and  pa- 
pers in  possession  of  adverse  party. 
4^19. 


DISCRETION. 

Review  by  courts  of  discretion  of  Presi- 
dent, see  Courts. 

Of  court  as  to  appointm,ent  of  receiver 
for  rents  and  profits  of  mortgage 
property.     4— i4;95. 


DISEASE. 

As  to  infectious  or  oontaerious  disease^  see 

iNFBCTiOUS      AND      CONTAGIOUS      DIS- 
EASES. 

As  to  health  insurance,  see  Insurancs.    ^ 

Nonhahitability  of  leased  dwelling  or 
apartment  because  of  presence  of. 
4^1474, 
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Of  note»  see  Bills  and  Notes. 


DISMISSAL  AND  DISOONTIIIUAHOE. 

Of  appeal,  see  Appeal  and  Error. 

Right  of  injured  flpotwe  to  discontinue 
proaeoution  for  adultery,  4^13^0 
Cease  p,  1386), 

FVr  mttempting:  to  suppress  testimony. 
4-82. 


^•» 


DI8QUAUFI0ATIOHS. 

Of  grand  Juror,  see  Grand  Jury. 


I 


DISTRICT    AHD    FROSEOUTIWQ   AT- 

TORHXm* 

Examining  prosecuting  attorney  as  wit- 
ness as  to  contents  of  written  state- 
ments made  by  prosecuting. witness. 
4-44T. 


Of  contract,  see  Contracts. 


♦  •» 


DIVORCE  AlTD  SEPARATION. 

In  eeseral;  Jurisdiotloii;  defenses. 

Annulment  of  marriage,  or  divorce  for 
cause  rendering  the  marriage  invalid, 
see  Marriage. 

Effect  of  foreign  divorce  decree,  see  Judg- 
ment. 

insanity  as  affecting  divorce  for  deser- 
Hon,    living    apartf    or   nonsupport. 
}         4r^l333   (cas^  p.  1381) . 

Effect  of  decree  for  judicial  separation. 
4-852. 

State  in  which  marriage  occurred  and  in 
whidh  one  spouse  subsequently  took 
up  residence  as  the  matrimonial  domi- 
cil  where  the  other  spouse  at  the  time 
of  marriage  resided  in  another  state, 
and  continues  to  reside  there.    4-852. 


Compelling  production  of^ 
AND  Inspection. 


DOMICII*. 

For  purpose  of  divorce  suit,  see  DivOBCi 
AND  Separation. 


DOWER. 

Election  to  take,  as  affecting 
under  will,  see  Wills. 


DRAINS  AND  SEWERS. 

Defective  drainage  as  constructive 
tion  of  tenant.    4^1468. 


DRINKS. 


See  Beverages. 


As  serious  and  irilful  misconduct  of 
employee,  bmrrtmg  rmomverg  Mwfcr 
WotTcmen's        CompensmUan        Aet, 

4:^121. 

Right  of  bona 'fide  purchaser  to  whom  con- 
veyance was  made  while  grantor  was 
intoxicated.     4-9. 


DURESS. 

Presumption  and  burden  of  proof  as  to, 
see  EvmBNCs. 

Validity     of     cifntract    executed     under 

duress    exercised    hy    third 

4— A04  (case  p.  869) . 
False    statement   made    under 

compulsion     as    perjury,       4—1810 

'  (case  p,  1308) . 

Threats  of  lawful  arrest  for  an  offense 
actually  committed  as  ground  for 
cancelation  of  mortgage  executed  to 
secure  maker  of  threats  for  loss  occa- 
sioned to  him  by  the  commission  of 
the  offense.     4-862. 


^•» 


Cn«tody  of  oklldren. 

EATING  FIA.CES. 

.44 tempt  to  hastartlize  child  as  affecting 

right     to     custoily     of     the     child,       Pi^sttmption  of  negligence  from  foreign 

4^1 1  to   (ease  p.    ilili),  Huhstance  in  footi  serveil  in.  4—1S59. 

— *  ■-  . -   -■  - 

Heavy  itvlio  type  is  used  for  annotations;  roman  type  for  cases. 
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Ri^fat  to  compensation  for  all  damages 
anticiiMtted  and  ascertained.     4-133. 


Aitachtnent    for    goods    or    money    em» 
hezzled,     4^-^32   (case  p.* 828). 


EMINENT  DOMAIN. 

In  seneral;  riekt  to  take  property* 

State  potoer  of  eminent  domain  over 
property  of  United  States,  4-^4^ 
(case  p.  S8S) . 

Purpose    of    condemnation     proceedings. 

4-619. 
Right  of  one  seeking  to  condemn  property 

•who  does  not  himself  assert  title  to 

the  land,  to  dispnto  the  title  of  the 

condemnee.    4-619. 
Right    of    condemnee    claiming    title    to 

properly  to  be   dismissed   from  the 

proceedings  because  condemnor  sets 

up  adverse  claim.    4-619. 

Prooodiire. 

llandamus  to  compel  hearing  and  deter- 
mination of  issues.    4-619. 

Effect  on  jurisdiction  of  court  of  fact 
that  petitioner  acquires  an  adverse 
title  so  that  the  action  becomes  one 
merely  to  quiet  title.    4-619. 

Right  to  jury  trial  of  equitable  question. 
'4-619. 

Submitting  all  questions,  whether  in  re- 
gard to  title  or  damages,  to  jury  at 
the  same  time,  where  question  of  title 
arises  between  condemnor  and  con- 
demnee.   4-619. 

Right  of  condemnor  to  set  up  by  supple- 
mental pleading  acquisition  of  title 
after  institution  of  proceedings. 
4-619. 

Instructing  the  jury  that  damages  must  be 
apportioned  in  accordance  with  their 
findings  respecting  the  title  where 
question  of  title  arises  between  con- 
demnor and  condemnee.    4-619. 

Right  of  condemnee  to  coste  on  admission 
of  title  of  condemnor.    4-619. 

Owner's  rigkt  to  eompeiisatioii. 

Measure  of  compensation,  see  Damages. 

Depreciation  of  property  hy  the  erection 
of  a  hoapttal  &|/  a  municipality  as  a 
**ta1cing^*  or  *'damaging**  within  the 
constitutional  provinion.  4^1012 
(case  p,  1009) . 

Legislative  authority  to  erect  contagious 
disease  hospital  as  defense  to  demand 
for  compensation  for  injury  to  neigh- 
boring property.     4rl009. 


See  Mastbr  and  Servant. 


ENTIRETT. 

Of  contract,  see  Ck>NTRACTS. 


ENTRY. 


Of  judgment,  see  Judgment. 


EQUITABLE  ESTOPPEL. 

See  Estoppel. 


EQUITY. 

In  general;  Jurisdiction* 

Question  whether  action  is  one  at  law  or  in 
equity,  see  Action  or  Suit. 

As  to  quieting  title*  see  Cloud  on  Title. 

Limitation  of  actions  in  equity*  see  Limi- 
tation of  Actions. 

Specific  performance*  see  Specific  Pes- 
formance. 

Review  of  decisions  in.    4-1570. 

Power  of  equity  to  enforce  ito  decrees  in 
its  own  way.    4-572. 

Jurisdiction  of  suits  to  recover  on  cause 
of  action  ex  contractu  where  on  at- 
tachment issued  out.    4-828. 

Effect  of  adequate  remedy  at  law.    4-956. 

Extending  to  persons  not  parties  to  the 
suit  power  of  equity  to  grant  fuU 
relief  when  Jurisdiction  is  once  taken. 

4-9. 
Equity  principles* 

He  who  comes  into  equity  must  oofite 
with  eiean  hands.  4~»44  (cases  pp. 
1,  4,  0,  18f  2X,  28,  82) . 

Application  to  one  seeking  to  annul  an 
illegal  marriage  of  maxim,  *'He  who 
comes  into  equity  must  come  with 
clean  hands.    4-28. 

Right  to  relief  because  of  fraud  of  party 
who  has  himself  been  guilty  of  a 
fraud  on  a  stranger  to  the  transac- 
tion.   4-32. 

Right  to  relief  of  grantor  who,  for  the 
purpose  of  placing  his  property  be- 
yond the  reach  of  creditors,  executed 
a  deed  which  is  surreptitiously  taken 
by  the  grantee.    4-21. 
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Right  of  promoter  who  has  been  guilty  of 
inequitable  conduct  in  securing  con- 
trol of  corporation  to  relief  in  eauity 
against  action  of  directors  in  taking 
such  control  from  him.    4-13. 

Eflfect  of  fabrication  of  evidence  as  to 
some  items  in  an  account  to  bar  re- 
lief in  equity  as  to  other  items.    4-4. 

Effect  of  fraudulent  act  in  relation  to 
claim  not  inequitable  in  its  origin. 
4-4. 


-#-*- 


ESTOPPEI- 

Estoppel  to  claim  that  contract  of  8ale 
is  divisible.     4^1449. 

Of  married  woman  to  tfontest  mechanics' 
lien  against  her  property  for  work 
performed  or  material  furnished 
under  a  contract  made  wiih  her  hus- 
hand.    4—1054. 

Estoppel  of  Federal  government  by  laches 
or  acquiescence.    4-636. 

Estoppel  to  disaffirm  illegal  marriage. 
4-28. 

Estoppel  to  claim  that  procedure  volun- 
tarily adopted  by  parties  was  irregu- 
lar and  improper.    4-1372. 

Right  of  one  seeking  to  condemn  property 
who  does  not  himself  assert  title  to 
the  land,  to  dispute  the  title  of  the 
condemnee.    4-619. 

Estoppel  by  position  taken  in  former  ac- 
tion to  asert  that  a  second  action  is 
barrp'i  by  the  former  Judgment. 
4-1166. 


EVICTION. 

Of  tonant,  see  Landlord  and  Tenant. 


EVIDEKCE. 

In  general. 

Prejudicial  error  in  admission  or  exclu- 
sion of,  see  Appeal  and  Error. 

Sufficiency  of  objection  to,  see  Appeal  and 
Error. 

Waiver  of  objections  to,  see  Appeal  and 
Error. 

Effect  of  fabrication  of,  on  right  to  relief 
in  equity,  see  Equity. 

In  will  contest,  see  Wills. 

New  trial  on  ground  of  newly  discovered 
evidence.     4-478. 

Dismissal  of  case  because  of  attempt  to 
suppress  testimony.     4-32. 

Necessity  of  charge  on  circumstantial  evi- 
dence.   4-347. 

Continuance  to  secure  testimony.     4-347. 

Presumptions  and  burden  of  proof. 

Validity  of  stetute  as  to,  see  Constitu- 
tional Law. 


Burden  of  proving  thai  employee  tras 
guilty  Qf  serious  and  wilful  fiifoooit- 
duct  within  meaning  of  IForlcmen's 
Compensation  Act,    4^127. 

Presumption  that  loss  of  drawer  of  chedc 
through  failure  of  bank  was  due  ta 
delay  in  presenting  check.    4-1229. 

Presumption  of  damages  from  dishonor 
of  check.     4-940. 

Burden  of  proving  notice  of  dishonor  of 
note.    4-746. 

Burden  of  proving  that  transfer  is  sub- 
ject to  collateral  inheritance  tax. 
4-456. 

Burden  of  proving  facts  constituting  bar 
to  recovery  under  Workmen's  Com- 
pensation Act.    4-107. 


Presumption  of  husband^s  agency  to 
oontracting  for  woric  or  nuUerUU  fer 
which  a  m«clMinic8'  lien  is  sought 
against  wife's  property,  4~^102t^ 
(case  p.  1029), 

«—  knowledgo* 

Injured   servant's   ignorance  of  danger. 

4-478. 

^Ilnanoial  eondition. 

Burden  of  proving  uselessness  of  attempt 
to  enforce  collateral  because  of  in- 
solvency in  action  against  indorser  of 
note  by  indorsee  who  has  agreed  to 
exhaust  collateral  before  looking  to 
indorser.    4-751. 

• 

»  malioe. 

Presumption  of  malice  from  intentional 
perversion  of  process.    4-225. 

—  frand  or  good  faith. 

Validity  of  statute  creating  presumptive 

evidence  of.    4-463. 
Duty  of  one  asserting  fraud  to  prove  it. 

4-1565. 
Bona  fides  of  purchaser  of  land  title  to 

which     has    been     secured     through 

fraudulent    sale    of    minor's    estate. 

4-1570. 
Presumption    that    parents    in    advising 

minor  child  acted  in  good  faith.  4-4d2. 

—  ooeroion;  nndme  influence. 

.'. 
Presumption  of  coercion  hy  husband  in 
case  of  commission  of  crime  by  wife, 
4*^71    (case  p.  2&4) . 

Extending  to  transaction  after  guardian- 
ship has  ended  presumption  that 
ward  acts  under  influence  of  guardian 
in  dealing  with  him.     4-704. 

Presumption  of  undue  influence  where 
fiduciary  relation  existed  between 
testator  and  chief  beneficiary  of  will. 
4-975. 


Heavy  italic  type  ie  used  for  annotations;  reman  type  for  cases. 
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—  ooBcealiiieiit;  withholdias  evldenoe. 

Validity  of  statute  a8  to,  see  Constitu- 
tional Law. 

— ^aiise. 

Cause  of  injury  to  patron  by  food  fur- 
nished in  restaurant.    4-1556. 

Proximate  cause  of  injury  due  to  foreign 
substance  in  food  served  in  restau- 
rant   4-1566. 

—  ae8:li8:e]ioe« 

Presumption  of  negligence  from  foreign 
eubHtance  in  food,  4^1  S&9  (case 
p.  1660). 

General  rule  as  to  doctrine  res  ipsa  loqui- 
tur.    4-1556. 

As  to  excuse  for  failure  of  carrier  to 
notify  shipper  of  inability  to  deliver 
property.    4-1275. 

—  as  to  Jvdlelal  aets. 

Presumption  that  order  granting  motion 
for  rehearing  of  order  granting  new 
trial  was  entered  prior  to  final  judg- 
ment entered  on  same  day.    4-613. 

Best  and  secondary  evidenoe* 

Right  of  insurance  agent  to  testify  to  his* 

personal  knowledge  of  loan  provisions 

in  policies.    4-886. 
Examining'  prosecuting    attorney    as    to 

statements  of  prosecuting  witness  in 

written  document.     4-847. 

]>ocvmentary  erridonoe. 

Admissibility  of  letters-  of  testator  to  in- 
validate will.    4-975. 

Admissibility  of  letters  written  by  testa- 
tor to  'contestant  of  his  will  to  show 
friendly  relation  between  parties. 
4-975. 

€k)rrespondence  between  local  agent  of 
insurance  company  and  the  company 
on  question  of  demand  for  loan  by 
insured.    4-886. 

Memorandum  of  agreement  of  employment 
of  broker  executed  after  services  were 
rendered  as  evidence  of  ^relation  of 
principal  and  agent.     4-1561. 

Parol  and  eztrinsio  evldenoo  sonoern- 
ing  writings. 

Parol  evidence  as  best  or  secondary  evi- 
dence, see  supra. 

As  to  oral  contracts  generally,  see  Con- 
tracts. 

General  rule  as  to.    4-760. 
—meaning;  intention;   explanation* 

Admissihility  of  parol  evidence  to  vary 
or  explain  the  contract  implied  from 
the  regular  indorsement  of  a  hill  or 
note,  4-704  (cases  744,  746,  751, 
700). 

When  delivery  of  note  is  conditional  with- 
in provision  of  negotiable  instruments 
act  that  delivery  may  be  shown  to  be 
conditional.     4-744. 


Parol  evidence  to  explain  blank  indorse- 
ment of  note  as  against  indorsee's 
transferee  with  notice.    4-751. 

Waiver  of  objection  to  evidence  to  show 
(Afferent  contract  from  that  implied 
from  indorsement  of  note.    4-751. 

Opinions  and  conolnsions. 

Bffect  of  'Witness  qualifying  his'  testi- 
mony with  **I  think,"  **I  Relieve,** 
pr  the  like,  when  expressing  thereby 
indistinct  ohservalion  or  reeoUec' 
tion,    4-P7P  (case  p.  976) . 

Confessions. 

Error  in  admission  of  confession  by  ac- 
cused rendered  harmles  by  his  plea 
of  autrefois  convict.    4-695. 

Hearsay;  deolarations;  ros  gest»« 

Admisslhility  of  statem^ents  or  declarO' 
tions  of  plaintifps  spouse  concern-' 
ing  acts  or  conduct  of  defendant  in 
action  for  alienation  of  affections, 
4-4P7   (case  p.  492) . 

Admissibility  in  murder  trial  of  acts  or 
declarations  of  deceased  indicating 
fear  of  person  other  than  defendant, 
4^1610  (case  p,  1609), 

Evidence  of  conversation  between  plain- 
tiff and  defendant  in  action  for  dam- 
ages for  wrongful*  removal  of  public 
officer,  as  tending  to  show  malice  to- 
ward plaintiff.     4-1365. 

Declarations  indicating  state  of  person's 
mind  which  is  a  matter  in  issue. 
4-1509. 

Testimony  of  prosecuting  witness  as  to 
statements  of  physician  performing 
the  operation  on  trial  of  another  for 
procuring  abortion.    4-347. 

Relevaney  and  materiality. 

In  action  to  recover  damages  for  wrong- 
ful removal  of  public  officer.    4-1365. 

Admissibility  of  evidence  of  market  value 
of  property  turned  over  by  real  es- 
tate broker  to  principal  in  lieu  of 
cash  paid  by  customer  in  action  by 
principal  to  recover  the  cash.  4-1561. 

Evidence  of  facts  or  circumstances  from 
which  inference  can  be  drawn  as  to 
truth  of  disputed  facts.     4-1509. 

Admissibility  on  question  of  construction 
of  loan  stipulation  in  insurance  con- 
tract of  loan  provision  of  policies 
subsequently  issued.     4-886. 

Weight,   efloet  and   snAeionoy. 

New  trial  because  of  insufficiency  of  evi- 
dence, see  New  Trial. 

Effect  of  witness  qualifying  his  testi" 
mony  with  "I  tliink,'^  "I  believe," 
or  the  like,  when  expressing  thereby 
incllstinct  observation  fH*  recoUec- 
tion,     4^979  (case  p,  976)  . 


Tlio 
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Weight  of  testimony  fairly  explained 
away  and  contradicted  by  circum- 
stances.    4-32. 

Sufficiency  of  proof  of  delivery  by  seller 
and  acceptance  by  buyer  of  goods. 
4-897. 

-*  eanse. 

Burden  of  proving  that  injury  to  insured 
was  result  of  voluntary  exposure  to 
danger.    4-1235. 

Cause  of  death.     4-409. 

Certificate  as  to  cause  of  death.     4-^78. 

—  nesligenoe. 

Fact  that  gentle  horse  becomes  frightened 
at  blowing  of  whistle  as  establishing 
negligence  in  blowing  the  whistle. 
4-1341. 

—  agency. 

Proof  of  husband's  agency  where  me' 
ehanios*  lien  against  wife*s  property 
is  sought  for  worh  performed  or  ma- 
terial  furnished  under  a  oontraet 
made  tvith  him,     4^1036, 

—  knowledge;  eood  faitk. 

Knowledge  of  purchaser  of  grain  from 
warehouseman  as  to  its  ownership. 
4-510. 

Good  faith  of  purchaser  of  grain  from 
warehouseman.     4-510. 

—  criminal  cases.  • 

Weight  of  testimony  of  prosecuting  wit- 
ness in  prosecution  for  abortion. 
4-347. 

Admissibility  nnder  pleadings* 

Evidence  of  ordinance  refi[ulating  speed  of 
automobiles  which  is  not  pleaded. 
4-1236. 


EXAMIHATION. 

Of  witnesses,  see  Witnesses. 


£XEOVTOR8  ANB  ADMIHI8TRA- 

TOR8. 

As  to  devise  or  legacy  generally,  see 
Wills. 

Administration  of  estates  of  deeeaaeil 
aliens  as  proper  subject  of  treatif 
regulation.     ^^1392, 

Effect  of  election  to  take  under  tHU  on 
right  of  widow  to  fixed  statutory 
allowance,  or  allowance  for  support. 
4-^91   (case  p.  387) . 

Liberal  construction  of  statute  making 
allowance  to  widow.    4-238. 

Application  of  statute  making  allowance 
to  widow  where  there  is  a  will.  4-238. 


EXECUTORY  OOHTRAOT. 

Authority  of  purchaser  under  executory 
contract  to  impose  lien  upon  till 
property.    4-680. 


X:XEMPTIONS. 

As  to  homestead  exemption,  see   HoMfr 

STEAD. 

Right  of  individual  partner  to  exemp' 
tion  in  partnership  property.  4^-30^ 
(case  p.  298). 

Right  of  partner  to  claim  statutory  ex- 
emption out  of  share  received  on  di- 
vision of  partnership  property.  4-298. 

Effect  of  levying  of  execution  to  deprive 
debtor  of  statutory  time  for  claiming 
exemptions.    4-128. 


EXPLOSIOHS  AND  EXPIiOSIVES. 

Liability  of  seller  or  manufacturer  for 
injury  by  explosion,  see  Negugencb. 


EXCESSIVE  VERDICT. 


See  Damages. 


EXTENSIOH. 

Of  term  of  court,  see  Courts. 


EXECUTION. 

Exemption  from,  see  Exemptions. 

Execution  of  process  against  public  utiU 
ity  under  Federal  control.    4^1716. 


EXECUTIVE. 

Relation   of  courts  to  executive   depart- 
ment, see  Courts. 


^•» 


EXTRADITION. 

As  proper  Subject  of  tre-aty  regHiaiion. 


FAITH  AND  CREDIT. 

To  judgment  of  other  state,  aee  Judgment. 


HeaTy  itallo  type  is  used  for  annotatloBs;  vo 


type  for 
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FALSE  SWEARING. 


S«e  Pbbjuby. 


#•» 


ApplicahaUy  of  Bulls  Salea  Law  to  sales 
by  farmer.    4^182  (case  p.  19S). 


FOREIGH  JUDOMENT. 


See  Judgment. 


-♦-»■ 


POROERT. 

Effect  of  fabrication  of  evidence  as  to 
some  items  in  an  account  to  bar  relief 
in  equity  as  to  other  items.    4-4. 


FEDERAL  GOVERHM ENT. 

See  United  States. 


#•» 


•♦-»■ 


FIDEUTT  INSITRANOE. 


See  Bonds. 


FIDUCIARY  RELATIOH. 

Breach  of  trust  or  confidence  as  Inisis 
for  appUcation  of  mofKim,  "He  who 
ootnes  into  equity  must  cotne  ^th 
dtean  hands.*' 


What  constitutes.    4-975. 


futautt  of  decisiok. 

For  jmrpose  of  appeal,  see  Appeal  and 


FUfDIHOS. 
E^rlew  of,  on  appeal,  see  Appeal  and  Eb^ 


FUkOMEN. 

Eocpenue  of,  as  Hem  of  compensation  to 
railroad  company  across  whose 
troches  a  highway  is  laid.    4—237. 


-♦^ 


FLOOD. 

Liability  for  injury  by,  see  Waters. 


FOOD. 

Presumption  of  ttegligence  from  foreign 
substance  in  foot!,  4^1350  (case  p, 
1566) . 

"Burden  of  proof  as  to  proximate  cause  of 
injury  due  to  foreisn^  substance  in 
food.    4-1556. 


FORMER  JEOPARDY. 


See  Criminal  Law. 


#•» 


FRAUD  AND  DECEIT. 

Statute  of  Frauds,  see  Contracts. 
Effect   of,   on   right   to    quiet   title,    see 

Cloud  on  Title. 
Effect  of,  on  right  to  relief  in  equity,  see 

Equity. 
Transfers    in    fraud    of    creditors,    see 

Fraudulent  Conveyances. 

Fraud  as  basis  for  application  of  maxim, 

**He   who    comes    into    equity    muMt 

come  with  clean  hands.*'     4—79,  SS 

(oases  pp.  4,  O) . 
Effect  of  misrepresentation  or  fraud  a^ 

to  habitability  of  leased  dwelling  or 

apartment.     ^^1460. 
Effect  of  fraud  on  imputation  of  attor' 

ney*s    Tenowledge    of    facts    to    his 

client.     4^1618. 


Assignability  of  action  for  fraud.    4-9. 

Validity  of  statute  creating  presumption 
of.    4-463. 

Staten^ent  by  one  indorsliig  note  with  lia- 
bility 01  an  estate  as  collateral,  as  to 
time  when  estate  will  be  settled. 
4-161. 

Effect  of  fraud  of  husband  in  inducing 
his  wife  to  execute  a  mortgage  in 
which  the  mortgagee  did  not  partici- 
pate on  its  validi^.    4-862. 

Right  to  relief  because  of  fraud  of  party 
who  has  himself  been  guilty  of  a 
fraud  on  a  stranger  to  uie  transac- 
tion.   4-32. 

Husband's  right  of  action  against  surgeon 
for  inducing  him  by  fraudulent  rep- 
resentations to  assent  to  operation  on 
his  wife,  where  wife,  with  full  knowl- 
edge, has  consented  thereto.     4-1529. 

Right  of  action  for  fraud  in  inducing  con- 
tract not  evil  in  itself,  where  evil  in 
which  the  opposing  party  was  the 
first  actor  followed  its  execution. 
4-32. 

Right  of  subsequent  grantee  with  notice 
to  set  aside  prior  deed  alleged  to  have 
*  been  secured  from  the  common  g^rant- 
or  by  fraud.    4-9. 


The  dmmh.  In  eaeli  eitmtloii  viands  for  AX.R. 
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See  Ck>NTRACTS. 


FRAUDULENT  OONVETANOES. 

Maxim,  **He  irho  conies  into  equity  tnust 
cofne  with  clean  handSf"  as  basis  for 
refusal  of  relief  to  party  to  fraudU" 
lent  transfer.     ^^99, 

Applicability  of  BuUc  Sales  Law  to  sales 
by  farmer.     ^^132  (case  p.  128) . 

Validity  of  mortgage  by  a  fraudulent 
transferee  of  an  insolvent  to  secure 
an  advance  to  put  in  a  crop.    4-1565. 

Right  of  grantor  wno,  for  the  purpose  of 
placing  his  property  beyond  the  reach 
of  creditors,  executed  a  deed  which 
was  surreptitiously  taken  by  the 
grantee,  to  removal  of  the  cloud 
created  by  such  deed.    4-21. 


FRIGHT, 


Or  horse,  see  Horses. 


FUGITIVES. 

Extradition  of,  see  Extradition. 


^•» 


FUI^L  FAITH  AND  CREDIT. 

To  judgment  of  other  state,  see  Judgment. 


GAMBLIHG. 


See  Gaming. 


,  GAHE3. 

Sunday  games,  see  Sunday. 


«-»^ 

GAMING. 

As  worTc,  lahorf  avocation,  business,  or 
the  nice,  with  in.  Sunday  latvs.  4-^84. 

Criminal  responsibility  of  married  ic?o- 
m.an  for  keeping  gaming  house. 
4-282. 


GARNISHMENT. 

Of  public  utility  under  Federal  control, 
4-17 1 7    (cane  p.   1609). 


Expense  of,  as  item,  of  compensation  to 
railroad  cotnpany  across  whose 
trades  a  highufoy  is  te<d.    4-^137. 


By  will,  see  Wills. 


GOOD  FAITH. 

Presumption  and  burden  of  proof  aa  to, 
see  Evidence. 

As  defense  to  liability  for  attempting  to 
remove  public  officer.    4-1366. 


GRAND  JURT. 

Perjury  committed  before,  see  Pebjukt. 


TFometi  as  gvand  jurors.     4^162    (> 
p.  140). 


Effect   of  opinion  -  formed   to   disqiialify 
grand  juror.    4-140. 


GR088  NEGLIGENCE. 

ZAability  of  gratuUsus  "baUee  on.  lit- 
debtedness  for;  what  oonstituies. 
4-1197,  1200  (case  pp.  1180,  1183, 
1192). 

Definition  of.    4-1185. 

Question  for  jury  as  to.    4-1185. 

Duty  of- court  to  state  distinction  between 

gross      and      ordinary      ne^rligenceu 

4-1185. 


GUARANTY. 

Of  fidelity  of  employees,  see  Bonds. 

Personal  liability  to  other  party  to  cott'^ 
tract  of  memlper  of  firm  who,  tcitH' 
out  authority,  attetnpts  to  bind  firvn 
to  contract  of  guaranty, 
(case  p.  255). 

Obligation  of  guarantor.    4-751. ' 


GUARDIAN  AND  WARD. 

Constitutionality  of  stati%»te  autfcoricin^ 
guardian  to  sell  or  lease  lanA  of 
ward.    4—1552  (case  p.  1540) . 


Heavy  italie  type  is  vsed  fov  aaaotatioiis;  ro 
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Extending  to  transaction  after  guardian- 
ship has  ended  presumption  that  ward 
acts  under  influence  of  guard  in  deal- 
ing with  him.     4-704. 

Conveyance  by  illiterate  Creek  freed 
woman  to  her  stepfather  and  former 
guardian  one  week  after  his  dis- 
charge.    4-704. 

Permitting  guardian  to  grant  leases  for 
mining  coal  from  his  ward's  land  to 
extend  beyond  the  minority  of  his 
ward*    4-1640. 


Nonliabitahility  of  leased  dwelling  or 
apartment  "because  of  failure  to  fur- 
nish.   4^1476, 


HIGHWAYS. 

Injunction  as  to,  see  Injunction. 
Across  railroad  proiperty»  see  Railroads. 

Obstmotioii. 


GUARDS. 

Master's  duty  to  provide,  ifee  Master  and 
Sbbvant. 


•HABFCABIflTT. 

Of    leased    dwelling    or    apartment, 
Landlord  and  Tenant. 


HACKS  AND  OABSl 

IHity  and  Hahility  to  passengers  of  own' 
era  of  taxicahs.  4^1  SOI  (ease  p, 
14S0) . 


Insurance  against  injury  by,  see  Insur- 
ance. 


HARBORIHG  ORIMINAXte 

Effect  of  coverture  on  criminal  respon- 
sihility  of  woman  for  harboring  hue- 
band,  ufho  is  a  criminal,     4^281. 


HARMLESS  ERROR. 


lj\in€^  %Dagons  in  street,  4—346  (case 
p.  343) . 

» 

Injunction  against  obstruction.     4-343. 

Defects;  liability  for  injury  to  traTel* 
era. 

Negligence  as  question  for  jury.    4-409. 

Prejudicial  error  in  remarks  of  counsel  in 
action  for  injuries.    4r409. 

Sufficiency  of  proof  that  defective  condi- 
tion of  highway  was  cause  of  death. 
4-409. 

Negligence  in  operating  near  public  high- 
way industrial  plant  producing  loud 
noises.     4-1341. 

— >  eontribvtory  aegligenoo. 

Question  for  jtiry  as  to.    4-409. 

Assumption  hf  persons  using  horses  upon 
highway  of  risk  of  their  becoming 
frightened  by  blowing  of  steam  whis- 
tles by  manufaeturing  establishment 
near  highway.    4-1341. 


HOLOGRAFHIO  WILLS. 


See  Wills. 


See  Appeal  and  Error. 


HOMESTEAD. 

Action  for  damages  against  signing 
spouse  for  breach  of  contract  to  con' 
vey  homestead  signed  by  one  spouse 
only,    4—1272   (case  p,  1266)  • 


#•» 


HOMIOIDE. 


As  to  health  insurance,  see  Insurance. 

Power  of  board  of  health  to  locate  pest- 
house  in  thickly  settled  district. 
4-990. 


Evidence  of,  see  Evidence. 


Acquittal  or  conviction  of  offense  during 
commission  of  which  homicide  is 
committed  as  bar  to  prosecution  for 
homicide.     4—702   (case  p,  69S) , 

Admissibility  of  acts  or  declarations  of 
deceased  indicating  fear  of  person 
other  than  defendant,  4—1616  (case 
p.  1509), 

Right  to  speedy  trial;  waiver  of.    4-1256. 
Continuance  of  prosecution  for.     4-1256. 


The  dash  ia  emeh  oitatioa  stands  for  AXJEl. 
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Bight  of  accused  to  instruction  that  his 
mere  presence  at  time  of  murder  was 
not  sufficient  to  just'fy  conviction. 
4-1509. 

Reversible  error  in  instructions.     4-1509. 

Inability  of  accused  or  commonwealth  to 
point  out  any  other  guilty  person  as 
warranting  conviction  of  accused. 
4-1509. 

Conviction  of  robbery  as  bar  to  subse- 
quent prosecution  for  murder  done  in 
the  perpetration  of  the  robbery. 
4-695. 


HORSES. 

Litbility  for  causing  horse  to  run  away 
by  use  of  steam  whistle.    4-1841. 


R08PITAI.S. 

Depreciation  of  property  hy  the  erection 
of,  aa  ''taking**  or  ** damaging**  udth' 
in  the  constitutional  provisiofi. 
4^1019  (case  p.  1009) . 

Pesthouse  or  contagious  disease  hospHtaH 
as  nuisance.     4— PPtf  (case  p.  090), 


Knowledge  of  married  woman  travribig 
with  husband  in  automobile  in  which 
he  was  illegally  transporting  whisky, 
of  criminal  character  of  transporta- 
tion.    4-264. 

Liability  of  wife  for  injuries  inflicted  by 
her  husband  while  using  her  aotomo- 
bile.     4-356. 

Property  riglits. 

As  to  homestead  rights,  see  HoMEemBAix 
Mechanics'  lien  on  property  of  married 

woman,  see  Mechanics'  Lienb. 
Restrictions  on  devise  of  property  by  mar- 
ried persons,  see  Wnxs. 

Liability  of  bailee  for  violation  of  in- 
struction by  one  spouse  not  to  ddiver 
the  thing  bailed,  owned  by  both,  to  the 
other.    4-1180. 

Validity  of  mortgage  which  wife  was  in- 
duced to  execute  by  fraud  of  her  hus- 
band not  participated  in  by  mort- 
gagee.   4-862. 


fast  law  to 


HOT  WATBR. 

Landierd's  duty  to  furnish  to  tenant  of 
dfweWng  or  apartment.     4— i47P. 


BUSBAHD  AND  WIFE. 

As  to  adultery,  see  Adultery. 

Liability  for  support  of  insane  wife,  see 

Incompetent  Persons. 
As  to  marriage,  see  Marriage. 
Competency  of,   as   witnesses,   see  Wrr- 


Disabilities  aad  UablUties  of  wife. 


Effect  on  right  to  enforce  mechanics* 
lien  against  property  of  married 
women  for  worh  performed  or  ma^ 
terials  furnished  under  a  contract 
made  with  her  hunhandf  of  statutes 
prescribing  formal  prerequisite  to 
validity  of  married  woman*it  con" 
tract.     ^^102S. 

Effect  of  coverture  upon  criminal  re^ 
sponsihility  of  a  troman,  4^260 
(case  p.  204). 

yecessity  of  obtaining  the  husband* a  cott- 
sent  to  operation  on  wife.  4^1631 
(case  p.  1629) . 

Statutes  emancipating  married  women 
from  disability  as  declaratory  of  pub-, 
lie  policy  of  state.    4-264. 


Aateaiiptial  eoatraet. 

Applioabflity   of  succession 
antenuptial  contract, 
p.  460). 


AetloBs;  alioaatioa  of  aiPoetU; 
nal  oonversatioB. 


AdmissihUity  of  Statements  or  dgeiora- 
tions  of  plaintiff's  spouse  coneemino 
acts  or  conduct  of  defmmdamt  in 
action  for  alienation  of  affections, 
4-497   (ease  p.  492) . 

Wife's  right  of  action  for  crimtnal  con- 
versation.    4—669  (ease  p.  602). 

Husband's  right  of  action  against  surgeon 
for  inducing  him  by  fraudulent  rep- 
resentations to  assent  to  operation  on 
his  wife,  where  wife,  with  full  kno^- 
edge,  htLB  consented  thereto.    4-1529. 

Husband's  right  of  action  against  seducer 
of  his  wife.    4-662. 

Meaning  of  term  ''criminal  convarsation.'' 
4-562. 

Right  of  wife  to  maintain  action  for 
alienation  of  husband's  affections. 
4-562. 

Liability  of  husband's  parents  for  alienat- 
ing his  affections.    4-492. 

Measure  of  damages  for  alienation  of  af- 
fections.    4-492. 


IDENTITY  AND  IDBNTIFIOATION. 

Constitutionality  of  statute  nuUcing  pos- 
session  of  auttnnohilc  from  wMdk 
identifying  marks  have  been  re- 
nuyved  a  crime.  4—1638  (ease  p. 
1636) . 

Admissibility  of  parol  evidence  that  Im- 
dorsement  of  bill  or  note  was  for 
the  purpose  of  identification  only. 
4-803. 


Heavy  italie  type  is  vsed  for  aniiotatioiis;  romaa  type  for  e 
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iDLEirass. 

Criminal      respontHhilUy      of 
woman  for,    4f^S2, 


tnarrimd 


IIXEGAI4TT. 

Of  contract  as  iNiate  for  appliotUion  of 
maxitnt  '*He  who  comes  into  equitif 
must     come     with     dean     hands." 


Liability  of  husband  for  support  and 
care  of  insane  wife,  ^t-^llOQ  (ease 
p.  1106). 

Ratification  by  grantor  when  mentally 
normal  or  deed  made  while  insane. 
4-9. 

Power  of  court  to  release  from  confine- 
ment person  who  has  recovered  his 
sanity;  effect  of  statute  permitting 
superintendent  of  hospital  to  dis- 
charge patients.     4-672. 

Inherent  power  of  courts  of  equity  to  sell 
real  estate  of  persons  of  unsound 
mind.    4-1640. 


Abandotnnent  of  leased  dwelling  or 
apartment  because  of  former  At  tv- 
pute  of  premises.,    dr-^l^SO, 


IHCON8I8TEH0T. 

Estoppel  by»  see  Estoppel. 


nCPANELIHe. 


Of  jury,  see  JUBY. 


IVDEFINITEirESB. 

See  Uncertainty  and  Iniwfinitbness. 


niPROVEMEHTS. 

Lien  for,  see  Mechanics'  Liens. 

Rifl^t  of  yendee  to  allowance  for  impxiOTe* 
ments  on  rescission  because  of  Tend*- 
or's  default    4-811. 


#»» 


IMPUTED  HOTZOB. 


See  Notice. 


ZHOEST. 

By  one  spouse  as  a  crime  against  oHhsir 
spouse  within  statute  relating  to 
eompetency  of  husband  or  wife  as 
witness  against  the  other.    4f^lQ71m 


IHCOME. 


Gift  of,  by  will,  see  Wills. 


IHCOMPETEKT  PERSONS. 

As  to  married  women,  see  Husband  and 

Wife. 
As  to  infants,  see  Infants. 
Incompetency  of  witness,  see  Witnessss. 

Insanity  as  affertfn^j  divorce  for  deser^ 
ttonf  living  apart,  or  nonsupport. 
^^1388   (case  p,  1381), 


nrDEPERBElIT  OONTRAOTOIUI. 

See  Masteb  and  Servant. 


Iin>IOT]fE]rT,    INFOBMATIOHt    AHR 

COMPLAIHT. 

Matters  as  to  grand  jury,  see  Grand  Jukt. 

Misnomer  in  indictment  for  perjury,  of  one 
of  persons  about  whom  the  false  tes- 
timony was  alleged  to  have  been  giv- 
en.   4-1308. 

Setting  out  transactions  in  another  oounty 
in  indictment  for  adultery  in  eounty 
where  grand  jury  are  sitting.  4~180B. 

Quashing  because  jury  was  not  selected 
by  proper  body.    4-140. 


INDORSEBCEKT. 

Of  notes,  see  Bilu  and  Nomes. 


UIDUSTRIAIi  COMMISSION. 

Review  of  findings  of,  see   Workmen's 
Compensation. 


#»» 


INDUSTRIAL   IN8URAN0E. 

See  Workmen's  Compensation. 
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INFANTS.  INftTRUOTIONS. 


Custody  and  support. 

In  case  of  divorce,  see  Divorce  and  Sepa- 
ration. 

Liability  of  stepfather  for  support  of  in- 
fant.   4-704. 

Sale  of  property  of. 

Inherent  power  of  courts  of  equity  to  sell 

infant's  real  estate.     4-1540. 
Sufficiency  of  petition  for  sale  of  minor's 

lands.    4-1570. 
Effect  of  collusion  between  purchaser  and 

guardian.    4-1570. 
Notice  of  facts   putting  on  inquiry  one 

negotiating  for  lands  recently  sold  as 

infant's  estate.    4-1570. 


•♦-»■ 


INFECTIOUS  AND   CONTAGIOUS 
DISEASES. 

Peethouse  or  cont-affiotis  disease  Hospital 
as  nuisance,     4— 0P5   (case  p,  990) . 


INHERITANCE  TAX. 

See  Taxes. 


INJUNCTION. 

As  to  prohibition,  see 'Prohibition. 

As  interference  tcUh  control  of  Director 
General  of  BaHroads.     4—171^. 

Effect  on  right  to,  of  adequate  remedy  at 

law.     4-956. 
Against  maintenance  of  lunch  wagon  in 

street    4-343. 


Liahilit^    of    innkeeper    as    gratuitous 
bailee  of  haggage.    ^^1222. 


INQUIRY. 

■ 

Writ  of,  see  Writ  op  Inquiry. 


^»» 


INSANITY. 

See  Incompetent  Persons. 


■♦  >» 


INSPECTION. 

See  Discovery  and  Inspection. 


See  Trial. 


♦  •» 


INSURANCE. 

Z«oan  OS  policy. 

Breaches   of    loan   agreements, 
(case  p,  8Se), 

Pleading  in  action  for  breach  of  agree- 
ment to  make  loan.    4-886. 

Construction  of  agreement  in  policy  for 
loan.    4-^86. 

Contract  in  separate  paper  from  that  evi- 
dencing the  loan  as  to  right  to  re- 
newal of  loan.    4-886. 

Right  of  local  agent  to  testify  to  his  per- 
sonal knowledge  of  loan  provisions  in 
policies  and  to  refresh  his  memory  by 
reading  from  manual  used  my  insur- 
ance agents.    4-886. . 

Putting  i]%  evidence  correspondence  be- 
tween local  agent  of  insurance  com- 
pany and  the  company  on  question  of 
demand  for  loan  by  insurance.   4-886. 

Right  of  insured  to  reasonable  notice  of 
intention  to  cancel  policy  for  default 
in  payment  of  a  loan.    4-886. 

Right  of  insured  who  is  refused  a  loan 
to  which  he  is  entitled  and  who  bor- 
rows the  money  at  a  higher  rate  of 
interest  to  recover  the  excess  interest 
4-886. 

OanoelatioB  of  polloj. 


Construction  of  provision  as  to 
tion     in     HaU     insurance 


poll€ir. 


Right  of  insured  to  reasonable  notice  of 
intention  to  cancel  policy  for  default 
in  payment  of  a  loan.    4-886. 

Constmotioii  generally. 

Of  loan  agreement,  see  supra. 

Construction  of  hail  insurance  poUe^. 
4^129S   (case  p,  1293) . 

Correctness  of  instruction  as  to.     4-1235. 
Construing  like  other  contracts.    4-871. 
Construction  against  insurer.    4-847. 


Forfeiture  for  noapayment  of  preaai' 


Provisions  as  to,  in  hail  insurance  jvoUey- 
4^1303. 

Preminins  and  asseMueats. 

Forfeiture  for  nonpayment  of,  see  supra. 

Provisions  as  to,  in  hail  insurance  pol- 
icy,    4r~1303* 
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Transfer  of  poliex* 

ValidUy  of  oMignment  executed  under 
duress    exercised    by    third    persQu. 

4r-810, 

WalTor;  •■toppeL 

Effect  of  provisions  of  policy  on  statutory 
provisions  as  to  the  waiver  of  defects 
in  proofs  of  loss  by  failure  to  object. 
4-1293. 

Failure  to  object  till  time  for  proofs  of 
loss  has  expired.    4-1293. 

Proofs  of  loss* 

Waiver  of  defects  in,  see  supra. 

ProvisicnB  as  to,  hi  haU  insuranee  pol- 
icy.    4^1804* 

Arbitratloa* 


Eztont  of  recovery. 

€o7istruction  of  provisi^ms  as  t^,  4n  hmU 
insurance  policy,     4^1299, 

Provisions  in  health  intwrance  policy 
limiting  liability  in  case  of  chronic 
diseases,     4r~S76    (case  p.  871). 

Actions. 

Admissibility  of  evidence  under  pleadings. 

4-1235. 
Questions  for  jury.     4-1235. 
Instructions.    4-1236. 

—  eontraotnal  limitation  of  time. 

"Frc^ifiaion  as  to,  4n  haJU  insurance  poU 
icy.     4^1802. 

CKiaranty  insurance. 

Guaranty   of   fidelity   of   employees,   see 

Bonds. 


ConstrueUon  of  provision  for,  in  haU  in» 
suranoe  policy.    4^1298. 


Risks  and  eanses  of  loss,  injvry  or 
death. 

Hish  covered  "by  Kail  insurance  policy. 
4-1306. 

» life  or  accident  polioles. 

Validity,  consh*uction,  and  effect  of  prO" 
visions  in  life  or  accident  policy  in 
relation  to  military  service.  4r^48 
(case  p.  845) . 

Injury  received  by  insured  ufhUe  aS' 
saulting  another  as  an  accident, 
4^723  (case  p.  718) . 

Frovisions  regarding  voluntary  exposure 
to  danger  as  applicable  to  dangers 
incident  to  automobiling.  4—1244 
(case  p.  128&) . 

Sufficiency  of  instruction  as  to.    4-1235. 

Result  of  intentional  act  as  an  accident. 
4-1235. 

Effect  of  fact  that  acts  of  insured  con* 
tributed  in  some  degree  to  his  injury. 
4-1235. 

Stipulation  that  policy  shall  not  cover  dis- 
ability or  loss  resulting  from  viola- 
tion of  law.    4-1235. 

Question  for  jury  as  to  voluntary  ex- 
posure to  danger.    4-1235. 

Sufficiency  of  proof  that  injury  was  due 
to  voluntary  exposure  to  danger. 
4-1236. 

—  health  insurance. 


INTEREST. 

InJterest  on  value  of  commercial  vehU^ 
as  element  of  damages  for  its  de^ 
atruction  or  injury.     4—1883. 

Deposit  of  public  money  in  individual 
name  of  officer  to  enable  him  to  secure 
the  interest.     4-1. 

Right  of  insured  who  is  refused  a  loan 
to  which  he  is  entitled  and  who  bor- 
rows the  money  at  a  higher  rate  of 
interest  to  recover  the  excess  interest. 
4-886. 

Right  of  one  who  has  given  note  in  pay- 
ment of  corporate  stock  in  violation 
of  Constitution  to  recover  interest 
paid  upon  the  note  to  the  corporation. 
4-1320. 


IKTOXIO ATIKG  UQUOR8. 

As  proper  subject  of  treaty  regulation. 

4-1398. 
Test  of  intoxicating  character  of  liquor., 

4-1137     (cases    pp.     1128,     1132, 

1188). 


INTOXIOATION. 


See  Drunkenness. 


JANITOR  SERVICE. 


Jh^visUms  eoccluding  liability  in  ease  of 

chronic   diseases.     4—878    (ease   p. 

871). 

Abandonment    of    leased    dwelling    or 
Effect  of  provision  as  to  confinement  in  apartment  because  of  deficiencies  in. 

house.    4-871. 4-1480. 
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See  Criminal  Law. 


JEW£I«8. 

Liability  of  gratuitous  bailee  for  loss  of. 
4-1190. 


JIT1IET8. 

Du^  and  UabHUy  of  operator  of  H^ney 
bus  to  passengers,    4r^l(iOO, 


JOINDER. 

Of  causes  of  action,  see  Action  ob  Suit. 
Of  piurties,  see  Pabtibs. 


JOINT  CREDITORS  AND  DEBTORS. 

Joint  liability  of  taxicab  company  and 
owner  of  automobile  whose  vehicles 
collide,  for  injury  to  passenger  of 
former.    4-1480. 


JUDGES. 

Mandamus  to,  see  Mandamus. 

Liability  for  injury  caused  by  acts  in 
oess  of  jurisdiction.    4-1365. 


JITDOMENT. 

In  condemnation  proceedings,  see  Ebci- 
NENT  Domain. 

Bx  eoaf  essioa. 

Binding  effect  of  judgment  by  confession 
on  partner  who,  toithout  authorityf 
confesses  judgment  against  firm. 
4-262. 

Nob  obstante  Teredioto. 

Appealability  of  order  denying  motion  for 
judgment  notwithstanding  the  ver- 
dict.   4-167. 


Validity,  effect,  and  eonelusivf 

Of  foreigrn  judgment,  see  infra. 

Conviction  or  acquittal  as  bar  to  criminal 
prosecution,  see  Cbiminal  Law. 

££fect  and,  conclusiveness  of  judgment  in 
condemnation  proceeding,  see  Emi- 
nent Domain. 

Validity  of  judgment  not  authorized  by 
law,  by  court  having  juriadietiott  of 
both  subject-matter  and  parties.  4- 
1570. 

Effect  of  decree  for  judicial  separation. 
4-852. 

General  rule  as  to  condusivenecsa.  4-1166. 

Rulings  on  demurrer.    4-1170. 

—  collateral  attacks. 

For  error  in  the  determination  and  appli- 
cation of  facts.    4-427. 

Bight  of  claimants  under  deed  of  trust 
who  permitted  the  property  to  be  sold 
under  a  judgment,  to  proceed  to  sell 
the  property  under  their  trust.  4-427. 


—  what 


liters  concluded* 


Judgment  against  claim  based  on  orig^ 
inal  form  of  indebtedness  as  res 
judicata  as  to  claim  based  on  new 
or  substituted  obligation.  4^^1178 
(cases  pp.  liee,  1170). 

General  rule  as  to.    4-1166. 

Estoppel  by  position  taken  in  former  ae- 
tion  to  assert  that  a  second  action  is 
barred  by  the  former  judgments 
4-1166. 

Finding  for  plaintiff  as  necessarily  includ- 
ing finding  upon  which  defendant's 
liability  depends.    4-1229. 

Effect  of  judgment  for  plaintiffs  in  action 
by  creditors  who  have  redeemed  from 
foreclosure  sale,  to  quiet  their  title 
to  the  land  and  to  a  mining  lease 
thereof,  as  an  adjudication  of  their 
right  to  rente  and  royalties  accruing 
during  the  year  allowed  for  redemp- 
tion.   4-1396. 

Judgment  against  drawer  of  check  in 
favor  of  payee  as  implying  findini^ 
that  check  was  presented  for  pay- 
ment within  reasonable  time.    4-1229 

—  as  to  parties* 

Binding  effect  on  government  of  judgment 
against  railroad  under  ito  control 
without  ite  consent.    4-1635. 

Binding  effect  on  carrier  under  Federal 
control  of  judgrment  rendered  against 
Director  General  of  Railroads.  4-1635. 

Tbe  lien. 


Entry. 

Mandamus  to  compel  entry.    4-619. 


Ihriority  as  between  judgment  lien  and 
unrecorded  mortgage.  4r-434  (caoesi 
pp.  427,  430). 

Modillcatioii. 

Power  to  revise  order  granting  new  trial.      Lien  confined  to  actual  interest  of  judff- 
4-613.  ment  debtor.    4-430. 
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Mefuaal  to  enterUtin  an  action  v/pon  • 
judgment  rendered  in  anotfier  state 
upon  a  cause  of  action  which  it 
would  hwve  heen  contrary  to  statute 
or  public  poUcy  of  the  forun^  to  have 
entertained.     4:^^08   (case  p.  P64>. 

Extraterritorial  recognition  and  effect 
of  divorce  a  mesna  et  thoro.  4r~SSS 
(case  p,  SS2), 

Judgment  in  peraonam  against  nonresi- 
dent, nonappearing  defendant  not 
served  with  process.    4-852. 

Right,  in  action  to  enforce  foreign  judg- 
ment, to  set  up  defense  to  merits  of 
original  action.     4-964. 

Decree  for  judicial  separation  by  court 
having  jurisdiction  of  spouses.    4-852. 

Decree  of  separation  from  bed  and  board 
rendered  against  nonresident  not 
served  within  state.    4-852. 


Power  of  equity  to  oiforee  its  decrees  in 

its  own  way.    4-572. 
Mandamus  to  compel  court  to  enforce. 

4-619. 


JITDIOIAI.  SALE. 

Imputing  to  assignee  of  certificate  of  pur- 
cham  at  judicial  sale  knowledge  of 
his  agent  as  to  redemption  money 
paid  under  contract.    4-1580. 

Imputing  to  assignee  of  certificate  of  pur- 
chase knowledge  of  attorney  for  the 
assignor  who  is  afterward  employed 
by  the  assignee.    4-1580. 

Estoppel  of  assignee  of  certificate  of  pur- 
chase at  judicial  sale  to  deny  that 
redemption  had  been  effected.  4-1580. 


#•» 


JUBI8DICTXON. 

On  appeal,  see  Appeal  and  Error. 

Of  divorce  suit,  see  Divorce  and  Separa- 
tion. 

In  condemnation  proceeding,  see  Eminent 
Domain. 

Mandamus  to  compel  court  to  exercise,  see 
Mandamus. 

In  general,  see  €k>URTS. 

Definition  of.     4-572. 
Mandamus  to  compel  taking  of.     4-619. 
Right  of  accused  to  waive  jurisdictional 
.  questions.     4-1256. 


JURT. 

Discharge  of,  as  bar  to  further  prosecu- 
tion, see  Criminal  Law. 
As  to  grand  jury,  see  Grand  Jury. 


Withdrawal  of,  see  Trial. 
Questions  for,  see  Trial. 

RiglLt  to  trial  by* 

Meaning  of  constitutional  provision  giv- 
ing accused  person  right  to  trial  b> 
jury  in  his  "vicinage."    4-1509. 

Giving  municipal  court  jurisdiction  of 
crimes  committed  within  one  inile  of 
municipal  limits  as  infringement  of 
right  of  accused  to  trial  by  jury  "in 
his  vicinage."     4-1509. 

Right  to  jury  trial  of  equitable  question 
arising  in  condemnation  proceedings. 
4-619. 

ImpaneliiiB;  •oloetlptt* 

Presumption  on  appeal  in  favor  of  pro- 
ceedings summoning  and  impaneling 
jury.    4-1509. 

When  jury  is  impaneled.    4-1509. 

Time  for  objection  that  jury  was  illegally 
constituted  and  selected.     4-1509. 


JU8TIOB  OF  THE  PEACE. 

IdabUity. 

For  injury  caused  by  acts  in  excess  of 

jurisdiction.    4-1365. 
Mandamus  to  compel  taking  jurisdiction 

of  appeal  from  justice  of  the  peace. 

4-641. 

AppoaL 

Mandamus  to  compel  court  to  proceed 
with  hearing  of  appeal.    4-646. 

Waiver  of  defect  in  attempted  appeal  by 
failure  to  mention  it  in  the  motion  to 
dismiss  the  appeal.    4-641. 

Filing  undertaking  for  appeal  from  jus- 
tice's judgment  to  district  court  with 
clerk  of  tliat  court    4-641. 

Incorporating  undertaking  and  stay  bond 
in  one  instrument.    4-641. 

Deposit  of  amount  of  judgment  and  costs 
in  court  as  equivalent  to  filing  of  un- 
dertaking.   4-646. 

.Where  proof  of  notice  of  appeal  must  be 
made.    4-641. 

Effect  of  failure  to  entitle  the  notice  of 
appeal  in  the  proper  court.    4-641. 

Loss  of  jurisdiction  of  appeal,  notice  of 
which  was  properly  served  and  filed 
b^use  record  fails  to  show  that  fact. 
4-641. 

Effect  of  demurrer  to  mandamus  to  com- 
pel reinstatement  of  appeal  to  admit 
that  notice  of  appeal  was  properly 
served.     4-641. 


KirOWLEDGE. 

As  element  of  crime,  see  Criminal  Law. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Sufliciency  of  proof  as  to,  see  Evidbnce. 
Effect    of,    on    servant's    assumption    of 

risk,  see  Master  and  Servant. 
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In  general,  see  Master  and  Servant. 
Lien  of,  see  Mechanics'  Liens. 


IAOHE8. 

As  bar  to  action,  see  Limitation  of  Ac- 
tions. 


"LAKD  OOMTBAOT. 

See  Vendor  and  Purchaser. 


I.Aimi.ORD  AND  TEHANT. 


Lease  of  land  of  ward,  see  Quabdian  and 

Ward. 
Of  mine,  see  Mines. 

Implied  or  express  covenant  of  hahita^ 
IHlUy  of  leased  dwelling  or  apart* 
ment,    4^14S3  (ease  p,  14S0) . 

When  apartment  is  furnished  so  afr  to 
bring  it  within  the  rule  that  there 
is  an  implied  warranty  of  habitability 
of  a  furnished  apartment.    4-1460. 

—  eTlotioii;  inrreader. 

Uninha1>UalMity  of  leased  dwelling  or 
apartment  as  oonstruetive  eviction. 


Surrender  of  a  written  lease  hy  paroU 
4^666  (case  p.  e68) . 

Rights  and  liabilities  of  parties. 

Lien  for  improvements  ordered  by  lessee, 
see  Mechanics'  Liens. 

Effect  of  nonhahitahility  of  leased  dwelU 
ing  or  apartment,  4^1 4S3  (ease  p, 
1450). 

—  landlord's     liability    for     dangerous 

premisos. 

Care  required  when  property  is  let  for  a 
public  use.    4-731. 

Liability  of  landlord  letting  dilapidated 
building  for  shooting  gallery  for  in- 
jury to  passerby  by  bullet.    4-731. 

Liability  for  nuisances.    4-731. 

—  as  to  rent. 

Rights  as  between  mortgagor  and  mort- 
gagee, see  Mortgage,  §  4. 

Costs  in  action  for  rent  against  tenant 
abandoning  apartments  overrun  with 
vermin.    4-1450. 


Receiving  stolen  property,  see  RBCBnriiw 
Stolen  Property. 

Attaehfnefit  for  goods  or  fnoney  stolen, 

4^^82   (ease  p.  S2a). 
Criminal    responsibility    of   wonwn   far 

stealing  from  htishand.    4^2S2, 


♦  •» 


lATERAX.  SUPPORT. 

Injury  to,  hy  repelling  or  removing  flood 
water  from  lmHding,     4f^ll04* 


Of  property  of  ward,  see  Guardian 

Ward. 
In  general,  see  Landlord  and  Tenant. 


£E»ACT. 


See  Wills. 


^♦» 


LEVY  AND  SEIZUBB. 

As  to  exemptions,  see  Exemptions. 

Execution  of  process  against  puhUe  uMSt- 
ity  under  Federal  control,    4^^171^ 

ISifect  of  statute  limiting  time  for  claim- 
ing exemptions  where  debtor  claims 
to  have  sold  the  properly,  and  does 
not  claim  any  exemption.     4-128. 


OONSTRUOTIOH. 

Of  statute,  see  Statutes. 


^♦» 


LICENSE. 

Marriage  license,  see  Marriagb. 


UENS. 

Of  judgment,  see  Judgment. 
Of      mechanics      or      materialmen. 
Mechanics'  Liens. 


Validity,  construction,  and  effect  of 
statutes  ^rhieh  create  a  lien  for  in- 
Jury  or  damage  inflicted  hy  anoiher 
than  the  opener  operating  an  aufo- 
mobile,     4—302, 
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I<088  OF  PROFITS. 

As  element  of  damage,  see  Damacsbs. 


Judgment  denying  recovery  on  indehted' 
ness  as  bar  to  action  to  enforce  lien* 


UFE  TEXAMT8. 

LiahiHty  CM  between  life  tenant  and  re^ 
niaindeftnan  for  a  premitnn  paid  for 
bonds,     4—1349   (case  p,   1345). 


♦-•- 


On  automobile,  see  Automobiles. 


UMITATION  OF  ACTIONS. 

la  generaL 

Right  to  raise  objection  that  claim  was 
barred  by  Statute  of  Limitations  in 
action  for  abuse  of  process.    4^225. 

Testimony  necessary  to  establish  defense 
of  limitations  to  defeat  positive  eq- 
uities.   4-32. 

Prescriptive  right  to  maintain  nuisances. 
4-343. 

Laolies. 

Laches  as  bar  to  injunction  against  ob- 
struction of  highway.     4-343. 

Wben  statute  begins  to  ma. 

When  Statute  of  Limitations  begins  to 
run  in  favor  of  dravoer  of  cheolc, 
4-S81    (case  p,  SI 6)  , 

Effect  of  statutory  provision  that  check 
must  be  presented  within  reasonable 
time  or  drawer  will  be  discharged 
to  extent  of  loss  caused  by  delay,  on 
barring  of  right  of  action  on  check 
by  lapse  of  limitation  period.    4-876. 

When  limitations  begin  to  run  against 
voluntary,  continuing,  equitable  trust 
in  personal  property.    4-4. 


UTIGATION. 

Treaty    as   affecting  pending   litigation. 
4-1378, 


♦^ 


I.OAN. 

Provision  for,  in  insurance  policy,  see  In- 

8CRANCE. 

IPuty  and  liohiVf%9  of  one  gratuitously 
undertaking  to  loan  out  money,  4— 
1217, 


-#-^ 


I.UNOH  WAGON. 
In  street.    4—346  (case  p.  343), 


^•» 


MAOHINERT. 


Master's   duty   as   to,   see    Mastjbr  and 
Servant. 


•♦-^ 


MAII^ 


See  PosTOFFiCE. 


♦*-#• 


MAIVTEVANOE. 

See  Champerty  and  Maintenance 


♦  •» 


ICALICE. 

See  also  Motive. 

As  element  of  action  for  abuse  of  i)roc- 
ess.     4-225. 

Absence  of,  as  defense  to  liability  for  at- 
tempting to  remove  public  oflScer. 
4-1365. 

Evidence  on  question  of.    4-1365. 


MAU0IOU8  PROSEOUTIOir. 

Effect  of  compromise  of  criminal  prosecu- 
tion to  defeat  recovery  in  subsequent 
action  for  malicious  prosecution. 
4-225. 


MAXJPBAOTIOE. 

See  Physicians  and  Surgeons. 


MANDAMUS. 


To  court. 


Inadequacy  of  remedy  by  appeal  or  writ 
of  error  as  affecting  right  to  man* 
damus  to  inferior  court.  4^^33 
(cases  pp.  013f  619), 

Mandamus  to  compel  court  to  assume 
or  ererHse  juriAdictiitn  "trhere  it  has 
erroneouHly  ilismisHed  the  cause  or 
refused  to  proceed  on  the  g%Hnind  of 
stipposed  tack  of  jurisdiction,  4—&S3 
(case  p,  572) , 


Tke  dash  Is  eaok  oitatioii  stands  for  A.L.R. 


1758 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[4  A.L.R. 


Mandamua  to  compel  a  eowrt  to  tdko 
jurisdiction  of  a  cause  that  it  has 
errotieously  dismissed  for  supposed 
insu/fleiency  or  lach  of  service, 
4^eiO   (case  p.  603) , 

Mandamus  to  compel  a  court  to  reinstate 
or  proceed  with  the  hearing  of  an 
appeal  that  it  has  erroneously  diS' 
missed.       4—1955     (cases    pp.     041, 

64:0). 

General  rule  as  to.    4-619. 

To  compel  taking  of  jurisdiction.     4-619. 

To  compel  hearing  of  action.    4-619. 

To  compel  entry  of  judgment.    4-619. 

To  compel  enforcement  of  judgment. 
4-613,  619. 

To  compel  court  to  grant  order  for  in- 
spection of  document.    4-619. 

Right  .of  supreme  court  to  command  dis- 
trict court  to  enforce  a  judgment  al- 
though court  of  appeals  has  attempt- 
ed to  compel  it  to  proceed  with  a  new 
trial  of  the  case.    4-618. 

To  park  oommimrfoaers. 

To  prevent  enforcement  of  illegal  rule  by* 
4-874. 

Procedure;  Soaring. 

What  admitted  by  demurrer  to  applica- 
tion.    4-641. 

Right  of  private  parties  to  move  for 
mandamus  to  prevent  Sunday  base- 
ball in  city  parks.    4-374. 


ICAIfDATOBT. 

Duty  and  liability  of  gratuitous  manda' 
tory.  4—1196  (cases  pp.  11S5, 
1190,   1192). 


MANUFACTURERS. 

Liability  for  injury  due  to  defects  in  ar- 
ticles manufactured,  see  Negligence. 


MARRIAGE. 

As  to  husband  and  wife  generally,  see 
HusBAi>n)  AND  Wife. 

Validity. 

Validity  of  marriage  entered  into  under 
duress  eoBcrcised  hy  third  person, 
4S70. 

Validity  of  marriage  between  first  cous- 
ins.    4-28. 

Applicable  of  principle  of  equitable 
estonnel  to  Hinaffirmance  of  illegal 
marriage.    4-28. 


Aimvlmomt* 

Right  of  alimony,  couns^  fees,  or  Mil 
money  in  case  of  invalid  marriage. 
4-926  (case  p*  92S)  . 

Application  to  one  seeking  to  annul  an 
illegal  marriage  of  maxim,  ''Ho  lAm 
comes  into  equity  must  eemm  with 
clean  hands."     4-28. 

Annulment  because  of  lack  of  Keensa  or 
fraud  in  obtaining  license.    4-482. 

Annulment  where  one  party  wtm  waAtt 
age  of  legal  consent.     4-492. 

Right  to  temporary  alimony  and  solieilon' 
fees.    4-28. 


Bee  HunuND  jojd  Wirb. 


Reference  to,  see  Referengb. 


♦  •» 


MASTER  AND  SERVART. 

Bond  for  fidelity  of  employees,  see  BCWDB. 

Wbeii  relation  exists. 
For  purpose  of  holding  master  liable  for 
servant's  acts.     4-1524. 

Injury  to  serrant. 

Proximate  cause  of  injury,  see  PBOXiMATm 

Cause,  §  5. 
Recovery  under  Workmen's  Compensatioii 

Act,  see  Workmen's  CoMPENSATioir. 

Prima  facie  evidence  that  cause  of  ac- 
tion under  Federal  Employer's  Liabil- 
ity Act  against  carrier  was  vested  in 
plaintiff  prior  to  passage  of  Federal 
Rail  Control  Act    4-1635. 

~dnty  to  warn  servant. 

Idahility  of  master  for  injury  to  servant 
from  unknown  danger  tDhere  Ke 
failed  to  inform,  hin^  of  Jcnoum  dan^ 
ger,    4—4SS   (case  p.  478). 

Failure  to  warn  as  proximate  cause  of  in- 
jury.     4-478. 

» safety  of  place  and  applianoes. 
Duty  to  provide  guards  and  safety  api^- 
ances  for  machinery.    4-107. 

— » servant's  assnaoiption  of  risk. 

Servant's  knowledge  of  danger.    4-478. 

Iiialiility  of  master  for  nets  of 
or  independent  eontmetor. 

When  relation  exists,  see  supra. 


~-  ■ '   —  ■ '  —^—^— 
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Physician  sent  by  another  as  a  substitute 
as  an  independent  contractor  in  per- 
forming the  service.     4-185. 


MEKTAL  ANGUISH. 

Damages  for,  see  Damages. 


1CATERIAI.8. 

Lien  for,  see  Mechanics'  Liens. 


As   to   equity    principles    generally,  see 
Equity. 

"He  who  conie8  into  equity  must  come 
wiih  clean  hands.**    4—44  (caees  pp. 
'  1,  4-«,  X8,  21,  2S,  82) . 

Ex  turpi  causa  non  oritur  actio.    4-^2. 
One  who  does  iniquity  cannot  have  equity* 

4-4. 
Where  parties  are  equally  in  fault  the 

condition  of  defendant  is  preferable. 

4-1320. 


MECHANICS'  UENS. 

Sufficiency  of  complaint,  see  PLEADma 

Enforceability  of  a  mechanics*  lien 
against  the  property  of  a  married 
woman  for  tcorfc  performed  or  ma" 
terials  furnished  under  a  contract 
made  with  her  hushand.  4t^l026 
(cases  pp.  1013,  1010,  10  IS, 
1022) . 

Knowledge  of  oumer  of  improvements 
or  repairs,  intended  or  in  process 
under  orders  of  lessee  or  vendee  as 
** consent,**  which  toill  subject  his 
interest  to  mechanics*  liens,  4—4155 
(case  p,  680) . 

Authority  of  purchaser  under  executory 
contract  to  impose  lien  upon  the 
property.     4-680. 

Consent  of  property  owner  to  mortgage 
by  purchaser  under  executory  con- 
tract as  consent  to  repairs  which  will 
subject  the  property  to  mechanics' 
liens.     4-680. 

Power  of  one  tenant  in  common  to  eon- 
sent  to  mechanics'  lien  Which  will 
bind  Kis  interest  without  affecting 
that  of  his  cotenant.    4-680. 

Loss  of  lien  on  interest  of  one  tenant  in 
common  by  proceeding  against  all 
the  common  owners  for  establishment 
of  the  lien.    4r-680. 


^•» 


MEMORANBUM. 

Admissibility  as  evidence,  see  Evidence. 


MILITARY  SERVICE. 

Validity,  construction,  and  effect  of  pro^ 
visions  in  life  ipr  accident  policy  in 
relation  to  military  service.  4—545 
(ease  p.  845) . 


MINES. 

Permitting  guardian  to  grant  leases  for 
mining  coal  from  his  ward's  land  to 
extend  beyond  minority  of  his  ward. 
4-1540. 

Rights  of  mortgagor  and  mortgagee  as  to 
rents  and  royalties  accruing  under 
mining  lease.     4-1396. 


MINORS. 


See  Infants. 


MISCONDUCT. 

Of  employee  which  will  bar  recovery  un- 
der Workmen's  Compensation  Act, 
see  Workmen's  Compensation. 


MISNOMER. 

In  indictment,  see  Indictment,  etc. 


«•-•- 


MISREPRESENTATIONS. 

Deception  of  public  by,  as  basis  for  ap' 
plication  of  maxim,  "He  who  oom,es 
into  equity  m%Mt  corns  with  clean 
hands.**     4-0;9. 


MODIFIOATON. 

Of  contract,  see  Contracts. 
Of  judgment,  see  Judgment. 


MORTGAGES. 

By  husband  and  wife  to  third  person,  see 

Husband  and  Wife. 
Recording  of,  see  Records  and  Recording 

Laws. 


Tlie  damk  Im  emeh  eitatioa  stands  for  AX.R. 
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VaUditsr. 

Validity  of  \n%ortgaae  executed  under 
duresH  exerciHed  by  third  person. 
4^SGS   (case  p.  S02)  . 

Validity  of  provision  as  to  rents  and 
pro/its.     4^1405, 

Consent  of  property  owner  to  mortgage 
by  purchaser  under  executory  con- 
tract as  consent  to  repairs  which  will 
subject  the  property  to  mechanics' 
liens.     4-680. 

Mortgage  by  fraudulent  transferee  of  an 
insolvent  to  secure  an  advance  to  put 
in  a  crop.    4-1665. 

Riglita  and  liabilities  of  parties  cen- 
erally. 

Imputation  to  niortgayee  of  Icnowletlae 
of  facts  of  attorney  employed  by 
both  parties,     4—1612. 

Validity f  construction,  and  effect  of  pro* 
vision  in  real  estate  mortgage  as  to 
r€'ntM  and  profits.  4—1405  (cases 
pp.  1396,  1400), 

Priority. 

Priority  as  betiveen  judgment  lien  and 
unrecorded  mortgage,  4.  434  (cases 
pp.  427,  430). 

Priority  in  rents  and  profits  as  between 
junior  and  senior  mortgagees.  4-1400. 

Enforoemeat. 

• 

Effect  of  stipulation  that  upon  default 
mortgagee  may  take  possession  and 
receive  rents  and  profits  upon  right 
to  foreclose  mortgage.     4—1428. 

Effect  of  sale  by  sheriff  on  foreclosure  by 
advertisement  on  rights  of  mortgagor 
to  rents  and  royalties  accruing  under 
mining  lease.     4-1396. 

Effect  of  judgment  for  plaintiffs  in  action 
by  creditors  who  have  redeemed  from 
foreclosure  sale,  to  quiet  their  title 
to  the  land  and  to  a  mining  lease 
thereof,  as  an  adjudication  of  their 
right  to  rents  and  royalties  accruing 
during  the  year  allowed  for  redemp- 
tion.   4-1396. 


MOTIONS  AND  ORDERS. 

■ 

Presumption  as  to  order  of  entering  or- 
ders.    4-613. 


♦  •» 


MOTIVE. 


Bad  motive  in  instituting  litigation  as 
justifying  application  of  nuucim, 
"He  icho  com^s  into  equity  muitt 
come  with  clean  hands.*'     4—61. 

Motive  as  affecting  personal  liability  of 
directors  in  voting  far  acts  not  in 
themselveB  illegal.  4—166  (case  p. 
160). 

Inquiry  by  courts  into  motives  of  legis- 
lative body.    4-198. 


MOVING  PICTURES. 

Moving  picture  shows  as  woric,  labor, 
avocation,  business,  or  the  Wee, 
within  Sunday  laufs,     4—3SS. 


MUNICIPAL  CORPORATIONS. 

Power  to  abolish  office,  see  Officers. 
Liability  of  officers,  see  Officers. 
Power  of  park  commissioners,  see  Pabxs 
AND  Squares. 

Power  to  fix.  rates  so  as  to  prevent  their 
subsequent  increase  by  public  service 
commission.    4-956. 

Admissibility  in  evidence  of  ordinance  not 
pleaded.    4-1235. 

Conflict  between  state  statutes  and  munic- 
ipal ordinances.    4-1480. 

Courts  to  be  controlled  by  what  acts  may 
be  done  under  authority  of  ordinance, 
in  passing  on  its  validity.    4-374. 


MUTUALITY. 

Of  contract,  see  Contracts. 


Misnomer  in  indictment,  see  Indictmbnt, 

ETC. 


See  also  Malice. 


NEGLKS^BNCE. 


Of  bank  in  making:  collection,  see  Banks. 
Of  carrier  or  passenger,  see  Carriers. 
Of  master  or  servant,  see  Ma8TB»  afcd 

SiaiVANT. 

Of  physician  or  surgeon,  see  Phybioiaks 

AND   SURGBONS. 

Presumption  and  burden  of  proof  as  to« 

see  Evidence. 
Sufficiency  of  proof  of,  see.  Evidence. 
Proximate  cause  of,  see  Proximate  Causb. 
As  question  for  jury,  see  Trial. 

Definition  of  ordinary  negligence.    4-1185. 
Definition  of  grross  negligence.    4-^1185. 
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Duty  of  court  to  state  distinction  between 
gross  and  ordinary  negligence.  4-1186. 

When  action  lies  for.    4-478,  518. 

General  rule  as  to  damages  reeoyerable 
for  negligence.     4-478. 

J^fegligence  in  operating  near  public  high- 
way industrial  plant  producing  loud 
noises.     4-1341. 

Liability  tar  causing  horse  to  run  away 
by  use  of  steam  whistle.  4-1341. 

Of  mannf  aetnrer  or  seller. 

Negligence  in  sale  of  food,  see  Foqd. 

Liability  for  injut*lea  by  hrenklng  or 
bursting  of  container  in  which  goods 
are  sold,    4^1094  (case  p.  1090)  . 

Contributory  negligence;  assumption 
of  risk. 

Of  passenger,  see  Carriers. 

In  defective  highway,  see  Highways. 

As  question  for  jury,  see  Trial. 

Assumption  by  persons  using  horses  upon 
highway  of  risk  of  their  becoming 
frightened  by  blowing  of  steam 
whistles  by  manufacturing  establish- 
ment near  highway.     4-1341. 


NON  OBSTANTB  VEREDieTO. 

See  Judgment. 


NEGOTIABLE    INSTRUMENTS    LAW. 

See  Bills  and  Noixs. 


HE  WI.T  DISOOVEBEB  EVIDENCE* 


New  trial  on  ground  of.     4-478. 


♦  »» 


NEW  TRtAL. 

A.  bt€se '  of  toitneas  by  oomisel  as  ground 
for.     4^414  (case  p,  409)  , 

Effect  of  g^'ant  of,  on  court's  power  to 
extend  term.    4-613. 

Presumption  that  order  granting  motion 
for  rehearing  of  order  granting  new 
trial  was  entered  prior  to  final  judg- 
ment.   4-613. 

?o^wer  of  court  to  modify  order  for.  4- 
613. 

because  of  insufficiency  of  evidence  to 
support  conviction.     4-1509. 

fn  grround  of  newly  discovered  evidence. 
4-478. 


NONRESIDENTS. 

Jurisdiction  of  divorce  suit  by  or  against, 
see  Divorce  and  Sefaration. 


NOTES. 

See  Bills  and  Notes. 


♦  •» 


NOISE. 

nuisance,  see  Nuisances. 


NOTICE. 

Of  appeal,  see  Appeal  and  Error. 

Of  dishonor  of  note,  see  Bills  and  Notes. 

To  carrier  of  injury  to  property  shipped, 

see  Carriers. 
As  element  of  crime,  see  Criminal  Law. 
Of  intent  to  cancel  insurance  policy,  see 

INSITRANCE. 
la  geaeraL 

Imputation  to  attesting  witness  of  notice 
of  contents  of  instrument,  4^7  IC 
(case  p,  704), 

Charging  person  letting  building  for 
shooting  gallery  in  public  park  with 
notice  that,  if  walls  are  not  properly 
protected,  persons  in  vicinity  will  be 
likely  to  be  injured  by  stray  bullets. 
4-731. 

Constructive  notice  to  purchaser  from 
warehouseman  that  his  vendor  was 
only  a  bailee.    4-510. 

Charging  creditor  receiving  check  with 
voucher  attached  with  knowledge  of 
entire  contents  of  check.    4-471. 

Charging  person  who,  having  notice  of 
circumstances  to  put  on  inquiry,  fails 
to  inquire,  with  constructive  notice. 
4-704. 

Notice  of  facts  putting  purchaser  of  real 
property  on  inquiry.    4-1570. 

Necessity  of* 

Necessity  of  notice  of  rescission  for  de- 
fault as  to  time  for  perforinatxce  of 
land  contract.    4^^822, 

Duty  of  carrier  to  notify  consigner  wJien 
consignee,  or  person  to  he  notified^ 
refuses  to  accept  goods.  4^1285 
(case  p.  1275). 

Snffloiency. 

Sufficiency  of  notice  under  rule  of  carrier 
requiring  notice  of  loss  within  spec- 
ified time.    4-1275. 


The  daali  tn  eaeli  citation  stands  for  A.I<.R. 
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Effect  of  notice  of  unrecorded  mortgoffe 

on  priority  "between  it  and  judgment 

lien,     i  'i.12. 
Effect  of  notice  of  rescission  for  default 

as  to  time  for  perform^ance  of  land 

contract,     4^-^22. 

Imputed  notice. 

^Imputation  of  attorney* s  Icnowledge  of 
facts  to  his  citcnt.  4—1692  (cases 
pp.   1661,  1665,  1&70,   1680): 

Knowledge  of  agent  acquired  outside 
scope  of  employment.    4-1565. 

Knowledge  of  bank  to  which  draft  with 
bill  of  lading  attached  is  sent,  that 
bill  of  lading  has  not  been  taken  up 
by  persons  to  be  notified,  as  charging 
•  consignor  with  notice  of  fact  of  non- 
delivery.    4-1276. 


NUISANCES. 


What  are. 


Pesthouse  or  contagious  disease  hospi^ 

tdl.     4^905   (case  p.  990), 
Steam>  whistle.    4^1343  (case  p.  1341) . 

Shooting  gallery.     4-731. 
Lunch  wagon  in  street.    4-^43. . 

Who  liable* 

Proxitnate  cause  as  -determining  land' 
lord*s  liability  where  injury  results 
to  a  third  person  from  a  nuisance 
that  becomes  such  only  upon  tenanVs 
using  the  premises.  4—740  (case  p. 
731). 

Liability  of  landlord.    4-731. 

Defenses. 

Prescription  or  laches.     4-343. 


OBSTRUCTION. 

Of  highway,  see  Hiohwats. 


OFFICERS. 

Ib  general. 

Bond  of,  see  Bonds. 

Of  private  corporation,  see  Corporations. 

As  to  officers  of  county,  see  Oounties. 

Vested  right  in  office.    4-195. 

Incumbent    of    office    as    having    rights 

which  will  be  protected  from  assault 

by  third  person.     4-1365. 


Power  to  abolish  or  di&oofUinve  office, 
4^206  (cases  pp.  193,  19^,  19S). 

Personal  liability  of  public  officer  foi- 
removing  another  officer*  <— 1371 
(case  p.  1366). 

Power  to  combine  the  work  of  two  oflkes 

so  as    to    dispense    with    one    office. 

4-198. 
Bad  faith  in  abolishing  office.    4—198. 
Attempted  removal  of  officer  without  oos- 

pliance  with  Civil  Service  Law  as  i 

nullity.     4-1365. 
Evidence  in  action  to  recover  damages  for 

wrongful  removaL    4-1365. 
Counsel  fees  as  element  of  damages  for 

wrongful  removaL     4-1365. 
Recovery  of  damages  for  mental  angai^ 

because   of   wrongful    removal   from 

officb.    4-1365. 

Uability. 

On  bond,  see  Bonds. 
Liability  of  judges,  see  Judges. 
Liability  of  justice  of  the  peace,  see  Jus- 
tice OF  THE  Peace. 

Personal  liahility  of  public  officer  fvr 
removing  another  officer  or  dis- 
charging  em.ploy^e.  4r^l371  (i 
p,  1365). 

Personal  liability  of  director  general  of 
railroads  on  judgment   against 
4-1635. 


OPERATIOH. 

Liability  of  physician  or  snTgeon  as  ti^ 
see  Physicians  and  Subgeons. 


OPINION. 

Expression  of,  as  fraud,  see  Fraqd  m 
Deceit. 


OBAIi  OOKTRAOTS. 

In  general,  see  Contracts. 


ORAL  TBU8T. 


See  Tbusts. 


♦  »» 


ORDERS. 

In  general,  see  Motions  and 


Heavy  italic  tjrpe  is  used  for  annotations;  roaan  type  for  earn 
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Violation  off  as  aerious  and  wilful  mia* 
eondiu^  of  em/ployee,  harring  recov- 
ery under  WorJcmen's  CompentoHon 
Act.     4-1  IS. 


OBDIKANCES. 

See  Municipal  Corporations. 


PARCEL  POST. 


See  PosTOFFiCE. 


#»» 


PARENT  AND  CHILD. 

As  to  custody  and  support  of  infant  chil- 
dren, see  Infants. 

Presumption  that  parents  in  advising 
minor  child  acted  in  good  faith. 
4-492. 


PARKS  AND  SQUARES. 

Ri^rht  of  park  commissioners  to  make 
rules  contravening  public  statute. 
4-374. 

Mandamus  to  prevent  enforcement  of  il- 
legal rule  by  park  commissioners. 
4-374. 

Sunday  baseball  in  city  parks.    4*374« ' 


PAROL  CONTRACTS. 

In  greneral,  see  Contracts. 


^»» 


PAROL  TRUST. 


3ee   Trusts. 


Origin€d  eoniraetor  as  necessary  party  to 
suit  by  subcontractor  or  material 
man  to  enforce  mecKanics^  lien 
against  property  of  married  woman 
for  woric  performed  or  materials 
furnished  under  a  contract  made 
with  her  husband*    4^i034. 

Joining  common  carrier  and  private  in- 
dividual for  injuries  to  carrier's  pas- 
senger.   4-1480. 

Raising  by  demurrer  question  of  misjoin- 
der of  parties.    4-1480. 


Right  of  individual  partner  to  exempt 
tion  in  partnership  property.  4—300 
(case  p.  20S) . 

Enforceability  by  partnership  succeed- 
ing to  business  of  a  covenant  of  a 
third  person  not  to  engage  in  a  sim^i- 
tar  business.     4^1083. 

Personal  liability  to  other  party  to  con- 
tract  of  member  of  firm  who,  with' 
out  authority,  attempts  to  bind  the 
firm.    4^268  (case  p.  2/%6)  . 

Might  of  one  partner  to  maintain  action 
at  law  against  the  other  for  damages 
from  uyrongful  dissolution  of  firm. 
4—15^   (case  p.  156). 

Partnership  as  separate  and  distinct  en- 
tity from  members.    4-298. 

Partnership  property  as  held  in  trust  sep- 
arately from  property  of  members 
for  payment  of  its  debts.    4-298. 

Establishing  by  parol  evidence  resulting 
trust  in  favor  of  partner  for  wrong- 
ful dissolution  of  tirm  by  his  copart- 
ner.    4-156. 

Damages  recoverable  by  partner  for 
wrongful  dissolution  of  partnership 
by  copartner.     4-156. 


PART  PATBEENT. 

Accord  and  satisfaction  by,  see  Accord 
AND  Satisfaction. 


PARTIES. 

?o  offense,  see  Criminal  Law. 
>esk:ription  of  parties  in  deed,  see  Deeds. 
Lction  by  husband  or  wife,  see  Husband 

jiL^D  Wife. 
onclusiveness   of   judgment   as    to,    see 

Judgment. 
o  ma>ndamu8  proceeding,  see  MANDAMua 

a.T€€i4.ty  and  effect  of  order  of  director 
ff^neral  of  railroads  directing  that 
^^jiits  for  cause  of  action  arising  dur- 
4^9^^  Federal  control  shall  be  brought 
4M>0^inst  director  general.    ^1—1 0P5. 


^•» 


PASSENGER  CARRIERS. 


See  Carsibrs. 


PAYMENT. 

Accord  and  satisfaction  by  part  payment, 

see  Accord  and  Satisfaction. 
Subrogation  for,   see   Subrogation. 

By  check.    4-1229. 


The  dash  in  each  citation  stands  for  A.L.R. 
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PEREMPTORY  INSTRUCTIONS. 

See  Trial. 


-^-^ 


PERFORMANCE. 

Of  contract,  see  Contracts. 


£mpl6yee  of  patient  directed  by  physi> 
cian  to  plaee  a  hot  iroft  at  patient's 
feet  as  a  servant  of  the  physician, 
for  whose  negligence  he  is  liable 
4-1524. 

Liability  of  surgeon  for  breach  of  his  con- 
tract  to  furnish  such  care  as  a  pa- 
tient upon  whom  he  operates  needs 
until  recovery.    4-1529. 


^#»- 


PERJURT. 

False  statement  made  under  fear  or  com^ 
pulsion  OS  perjury,     4^1319    (case 
!         p.  1308). 

Effect   of   misnomer    in    indictment    for. 

4-1308. 
Instructions  in  prosecution  for.     4-1308. 
False  testimony  given  before  grand  jury. 

4-1308. 


^♦» 


PERPETUITIES. 

Devise  or  hequest  for  upkeep  of  eeme- 
tery  lot  as  a  violation  of  rule  against 
perpetuities,  4^1124  (case  p. 
X120) . 


#•» 


PERSONAIi  INJURIES. 

To  passenger,  see  Carriers. 

In  highway,  see  Highways. 

To  employee,  see  Master  and  Servant. 

Proximate  cause  of,  see  Proximate  Cause. 

In  general,  see  Negligence. 


♦*- 


PESTHOUSE. 

Powers  of  boards  of  health  as  to,  see 
Health. 

As  nuisance,     4r^905   (case  p.  990) . 

Depreciation  of  value  of  property  by  es- 
tablishment of,  as  a  "damaging"  of 
property  for  which  compensation 
must  be  made.     4-1009. 


PHYSICIANS  AND  SURGEONS. 

Responsibility  of  physician  or  surgeon 

for    acts    or   neglect    of    substitute, 

4r-191   (case  p,  1S&) . 
Duty  of  physician  or  surgeon  to  warn  or 

instruct  nurse  or  attendant,  4^1537 
(case  p,  1624), 
Necessity  of  obtaining  husband*s  consent 

to  operation  on  toife,    4^1631   (case 

p,  1529), 


PI^TFORMS. 


Negligence  of  carrier  as  to,  see  Carriers. 


^♦» 


PIfADING. 

Admissibility  of  evidence  under  pleadings, 
see  Evidence. 


Waiver  of  objeotions. 

Objection  that  accord  and  satisfaction 
not  pleaded  in  defense.     4-471. 

Amendments. 

Review  of  discretion  as  to.     4-804. 


Supplemental  pleading. 

Right  of  condemnor  to  set  up  by  supple- 
mental pleading  acquisition  of  title 
after  institution  of  proceeding 
4-619. 

« 

Deelaration  or  eomplaint. 
In  condemnation  proceeding,  see  Eminekt 
Domain. 

Necessity  of  alleging  husband*  s  agenrf 
where  mechanics'  lien  agaiwist  prop- 
erty of  married  woman  is  st>%ight  f^r 
work  performed  or  matefrial  fiat' 
nished  under  a  contract  tpith  her 
husband,     4^1031, 

Aiding  allegations  of  complaint  by  affida- 
vits which  are  not  a  part  of  it 
4-1635. 

Allegations  as  to  si)ecial  warranty  b; 
payee  of  note  on  transferring  same. 
4-746. 

Waiver  of  notice  of  dishonor  of  note  as 
relieving  holder  in  action  against  is- 
dorser  from  pleading  and  prorsf 
notice  of  dishonor.    4-746. 

In  action  against  insurance  company  for 
breach  of  agreement  for  loan  of  laoe- 
ey.    4-886. 

In  action  for  abuse  of  process.     4-225. 


Pleas  and  answers. 

Necessity  of  pleading  ordinance 
ing  speed  of  automobiles  relied 
as  defense.     4-1236. 


Demnrrer. 

Conclusiveness    of    rulins:    on    demnrr 

4-1170. 


Heavy  itaUo  type  is  used  for  annotations;  roman  type  for  e 
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Waiver  of  objection  by  failing  to  demur. 
4-471. 

Baising  by  demurrer  question  of  misjoin- 
der of  parties.   .4-1480. 

What  admitted  by  general  demurrer  to 
application  for  mandamus.     4-641. 


-♦-•- 


PLEDGE   AND   COLLATERAL  S£- 

CtTRITY. 

Agreement  by  indorsee  of  note  not  to 
look  to  the  indorser  until  he  has  ex- 
hausted collateral.     4-751. 

Effect  of  taking  collateral  security  to  sus- 
pend right  of  action  on  principal  debt. 
4-751. 


PLUMBING. 

Defective  plntnbing  and  dt*ains  aa  con^ 
structive  eviction  of  tenant,  4^1463, 


^♦» 


POLICE. 

Right  to  abolish  office  of  assistant  chief 
of  police  because  of  insufficient  rev- 
enues.   4-195. 


#•» 


POLITICAL  QUESTIONS. 
Power  of  courts  to  review,  see  Courts. 


-•-•- 


POLYGAMY. 

Sy  one  Sjiouse  as  a  crime  against  other 
spouse  within  statute  relating  to  com* 
petencff  of  hunband  or  wife  aa  ivit^ 
netis  against  the  other,     4^1072, 


-♦^ 


PREMIUMS. 

Paid  for  bonds,  see  Bonds. 
Insurance  premium,  see  Insurance. 


PRESCRIPTION. 


Acquiring  right  to  maintain  nuisances  by. 
4-343. 


PRB8BNCR  OF  ACCUSED. 

Necessity  of,  at  view.    4-1266. 


^♦» 


PRESENTATION. 


Of  checki  see  Checks. 


PRESIDBIfT4 

Review  by  courts  of  acts  of «  see  GouRXSwi 


-t^-^ 


PRESUMPTIONS. 

On  appeal,  see  Appeal  ai<U)  Error» 
In  general,  see  Evidence. 


«•-•- 


PRINCIPAL  AND   ACCESSORY. 


See  Criminal  Law. 


POOL. 

Huntxing  pool  room  as  work,  labor,  avo» 
<rationj  bnsinees,  or  the  lUce,  within 
Sunday  laws.     d~-384. 


«•-•- 


POSTOFFICE. 

fafciy^'p  of  parcel  post  conventions  icith 
€ptJirr  countries  as  within  treaty 
'ntal^ing  power,     '4^1395. 


PRACTICE  AND  PROCEDURE. 

tftoppel  it  claim  that  procedure  adopted 
in    action  was  irregular.     4-1372. 


♦-•-♦ 

PRINCIPAL  AND  AGENT. 

As  to  brokers,  see  Brokers. 
Imputing  to  principal  knowledge  of  agent,^ 
see  Notice. 

When  relation  exists. 

Presumption  and  burden  of  proof  as  to 
agency,  see  Evidence. 

Sufficiency  of  proof  of  agency,  see  Evi- 
dence. 

Husband  as  agent  for  wife  in  contract- 
ing for  work  p^rfortned  or  materials 
furnished,  so  as  to  permit  enforce^ 
ment  of  meehanies*  lien  against  her 
property,  4^1025  (cases  pp,  10J3, 
lOie,  lOlS,  1022^. 
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Review  on  appeal  of  finding  of  agency. 
4-1561. 

Admissibiiity  of  evidence  to  show  rela- 
tion of  principal  and  agent.    4-1561. 

Bank  receiving  check  for  collection  as 
agent  of  owner.     4-518. 

Bank  receiving  check  for  collection  as 
agent  of  the  maker  or  drawer.  4-518. 

Agent's  fraud  or  'wroug. 

Misconduct  of  agent  as  justifying  appli' 
cation  of  maxim f  **He  who  cotnes 
into  equity  ntust  come  uHth  clean 
hands.'*    4r-ei. 

Rights  and  liabllitieB  of  agent* 

Duty  and  liahility  of  gratuitous  agent 
to  hts  principal,    4-^1100, 

Personal  liability  of  husband  for  work, 
performed  on  property  of  wife  or 
materials  furnished  therefor  under 
a  contract  nuide  with  feim.    ^^1033 » 


PBIHCIPAI.  AND  SURETY. 

Liability  on  bonds,  generally,  see  Bonds. 
As  to  guaranty,  see  Guaranty. 
Subrogation  of  surety,  see  Subroga'HON. 

General  rule  as  to  obligation  of  surety. 

4-751. 
Superiority    of    equities    of    one    busring 

grain  in  good  faith  from  warehouse 

man   to  those  of  surety  on  latter's 

bond.    4-510. 


PRIORITT. 

As  between  mortgagees,  see  Mortgage. 


PROCESS. 

Abuse  of,  see  Abuse  of  Process. 
In  general,  see  Writ  and  Process. 


PRODUCTION  OP  DOCUMENTS. 

See  Discovery  and  Inspection. 


PROFITS. 

Loss  of,  as  element  of  damage,  see  Dam- 
ages. 

Right  to,  as  between  mortgagor  and  mort- 
gagee, see  Mortgage. 


PROHIBITION. 

General  rule  as  to  when  prohibition  mi 
issue.    4-603. 


PROMISSORY  NOTES. 


See  BiLi£  AND  Notes. 


♦♦ 


PROMOTERS. 

Of  corporation,  see  Corporations. 


PROOFS  OF  IX>8S. 


^♦» 


PRIVIUBGE. 

Of  witnesses,  see  Witnesses. 


PRIVITY. 

Between  seller  or  mannfactnrer  and  per- 
son injured,  see  Negligence. 


See  Insurance. 


PROPERTY. 

Condemnation  of,  see  Eminent  Domaol 
Promissory  note  as  property.      4-132Ql 


#•» 


PROBABLE  CAUSE. 

Want  of,  as  material  element  of  action  for 
ieflbuse  of  process.    4-225. 


PROSEGUnNO  ATTORKEY. 


See   District  and 
neyb. 


PROCEDURE. 

See  Practice  and  Procedure. 


Of  note  for  nonpayment,  see   Bnxs 
Notes. 


Heavy  italic  type  is  vsed  fov  ftimotatiptts;  xvinaB  typt  for 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1767 


PROXIMATB  CAUSE. 

In  general. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Proximate  cause  as  determining  land' 
lord*s  liahiUty,  where  injury  results 
to  a  third  person  front  a  nuisance 
that  becomes  such  anly  upon  ten" 
anVs  using  the  premises.  4—740 
(case  p.   731)  • 

Definition  of.    4-731. 

As  question  for  jury.    4-478. 

Ability   to   foresee   consequences   of   act. 

4-478. 
Letting    of    dilapidated    building    for    a 

shooting  gallery  as  proximate  cause 

of  injury  to  bystander  by  a  bullet. 

4-731. 
Proximate  cause  of  loss  through  release 

of  indorser  by  failure  of  collecting 

bank  to  give  notice  of  protest  to  in- 

dorsers.    4-631. 

Of  injury  to  passenger. 

Of  death  of  passenger  killed  in  alighting 
from  moving  automobile.    4-1487. 

Of  injury  to  servant. 

Failure  to  warn  servant  of  danger.  4-478. 


PUBLIC  omosBs. 


#•» 


PUBLIO. 

Deception  of,  as  hasis  for  appHcation  of 
maxinif  *'He  who  comes  into  equHy 
witfst  come  uHth  clean  hands,**  4—0^. 


#•» 


PUBUO  LAKD8. 

Condemnation  of,  see  Eminent  Domain. 

Issttance  of  patent  to  public  lands  as 
proper  subject  of  treaty  regulation. 
4^1895. 

"Effect  of  act  of  Congress  bf  May  11, 
1898,  as  to  rights  of  way  over  public 
lands,  to  supersede  act  of  1896  or  re- 
instate Revised  Statutes,  §§  2339, 
2340.     4-535. 

Bights  of  trespasser  not  comnlyin^  with 
rules  and  regulations  for  securing 
ripht  of  way.     4-535. 

T>nty  of  trespasser  to  account  for  use  and 
•  occupation.     4-535. 

Sstopt>el  of  Federal  government  to  exact 
compensation  from  trespasser.  4-535. 


See  Officers. 


^♦» 


PVBUC   POUOT. 

Refiisal  to  entertain  action  on  judgment 

rendered  in  another  state  upon  cause 

.  of  action  which  it  would  have  been 

contrary    to    public    policy    of    the 

forum  to  have  entertained.     4r-968 

(case  p.  904)  • 


PUBLIC  SEBVICE  COMMISSIONS. 

Right  of  public  service  commission  to  in- 
crease rates.     4-956. 

Injunction  against  increase  of  rates  by. 
4-956. 

Power  of  state  commission  to  regulate 
rates  for  telephone  company  under 
Federal  cofntrol.    4-1662. 


^•» 


PUBLIC  SERVICB  CORPORATIONS. 


See    also     Carriers;     Railroads; 
EGRAPHS;  Telephones. 

In  general* 


Tel- 


Federal  control  of  public  utilities.  4— 
leSO  (cases  pp,  1623,  1635,  1659, 
1662 f  1669). 

Rates. 

Of  carrier,  see  Carriers. 
Power  of   public   service   commission   as 
to,  see  Public  Service  Commissions. 
Telephone  rates,  see  Telephones. 


Federal  control  of. 


704. 


PUBLIC  UTILITIBS. 

t 

See  Public  Service  Corporations. 


QUALIFICATIONS. 

Of  grand  jury,  see  Grand  Jury. 


♦  »» 


PUBUO  MONBTS. 


QUANTUM  BIERUIT. 


Depo^'t  of,  by  county  treasurer  in  his  in-      Judgment  denying  recovery  on  quantum 
dividual  name  to  enable  him  to  se-  meruit  as  bar  to  subsenu^nt  action 

cure  the  interest.    4-1.  on  express  contract.    4-1166. 


The  dasli  in  each  eltation  stands  for  A.L.R. 
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♦«- 


QUIETIIfG  TITI.E. 


See  Cloud  on  Title. 


♦-•-♦ - 

QUITCI.AIKL 

Effect  of  quitclaim  deed  by  one  from 
whom  a  warranty  deed  was  secured 
by  another  through  fraud.    4-9. 

Assignment  by  quitclaim  deed  of  right  to 
sue  for  cancelation  of  deed  secured 
by  fraud.    4-9. 


RAILROADS. 

In.  general. 

As  to  duties  and  liabilities  of  railroad 
company  as  a  carrier  to  its  patrons 
or  the  public,  or  governmental  con- 
trol of  railroads,  see  Carriers. 

Rights  and  duties  as  to  employees,  see 
Master  and  Servant. 

Binding  effect  on  government  of  judg- 
ment against  railroad  under  its  con- 
.   trol.     4-1635. 

Binding  effect  on  railroad  company  under 
Federal  control  of  judgment  against 
director  general  of  railroads.    4-1635. 

Agreement  to  construct  switch  track  and 
permit  other  party  to  contract  to 
store  lumber  on  its  property;  rem- 
edies for  violation.    4^522. 

Eztendins  highway  across. 

Expense  of  flagmen,  gates,  and  auto^ 
matic  signals  as  items  of  compensa^ 
tion  to  railroad  company  across 
whose  tracks  a  highway  is  laid» 
4^137   (case  p,  133) . 

« 

Accident*  at  crossings. 

Respective  rights  and  duties  of  railroad 
company  and  one  attempting  to  cross 
tracks  at  dangerous  crossing.    4-1344. 

Negligence  as  question  for  jury.    4-1344. 

•    — . —     #  ♦»  ■   • 


Of  carrier,  see  Carriers. 
Telephone  rates,  see  Telephones. 


■♦-^ 


RATIFICATION. 

By  wife  of  contract  hy  hushand.  for  work 
or  materials  which  wiU  permit  me- 
ch4inics*  lien  against  her  properlff, 
4^1052   (case  p.  1016). 


^»» 


RATS. 

NonhabitaJHlity  of  leased  dAJoeVUng  or 
apartm,ent  beca%ise  of  presence  of. 
4^-1476. 


REAL  ESTATE  AOBNT8. 


See  Brokers. 


REAI.  PROPERTY. 

Oral  contract  as  to,  see  Contbagts. 
Partnership    real   estate,    see 

SHIP. 

Records  of  title,  see  Becobds  and  Rboqd- 

.  iNG  Laws. 
Specific  performance  of  contract  of  ask, 

see  Specific  Performance. 
Sale  of,  generally,  see  Vendor  and  Pd- 

CHASER. 


-♦-•- 


Question  for  jury  as  to,  see  Trial. 

Of  delay  in  perfecting  title  after  mirer 
of  time  fixed  for  performance  of  eoe- 
tract  to  sell  real  estate.    4-804. 


REASONS. 

Controlling  effect,  in  reviewing  court  of 
reasons  given  by  trial  coart  for  &- 
missing  acti<m.    4r-619. 


By  one  spouse  as  a  fn*ime  against  other 
spouse    within    statute    relating    to 

cotnpet^ney   of  husbafhd  or   wife  as      Provision  in  mortgage 
witness  agtUnst  the  other.     4^1071  pointment  of  receiver  for  reitto  smd 

(case  p.  1066).  profits.     4^1415   (case  p.   14O0). 
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RECEIVING    STOU5K    PROPERTT. 

Criminal  reaponsibility  of  woman  receiV" 
ing    stolen    goods    from     husband. 


RECORDS   AND   RECORDING   LAWS. 

In  general. 

Recording  of  deed  as  constituting  deliv- 
ery.    4-21. 

EiFeot  of  failure  to  rocord. 

Right   of    judgment    creditor   with    lien. 
4-430. 

As  notice. 

As  notice  to  subsequent  purchasers.  4-704. 


♦♦ 


Of  deed,  see  Deeds. 


BEDEMPTION. 

From  judicial  sale,  see  Judicial  Sale. 


<♦-•- 


Referring  to  master  account  consistiAg 
of  many  items,  covering  great  length 
of  time,  where  testimony  is  conflict- 
ing.   4*-4. 


REFRESHING  MEBIOBY. 

Of  witness,  see  Witnesses. 


REI.ATOR. 


Xn  mandamus,  see  Mandamus. 


-»♦ 


RELEASE. 

part  payment,  see  Accord  and  Satis- 
faction. 


REMEDIES. 

Xn  case  of  illegal  contract,  see  Contracts. 


REMOVAL. 

C^if  officer,  see  Officers. 


REMOVAL  OF  CAUSES. 

Effect  of  tear  legislation  placing  itubliv 
utilities  utider  Federal  control  or 
right  to  remove  action  to  Federal 
court,     ^—1715. 


RENT. 

Right  to  as  between  mortgagor  and  mort«^ 

gagee,  see  Mortgage. 
In  general,  see  Landlord  and  Tenant. 

Loss  of  use  or  rental  value  as  element 
of  damages  for  destruction  of,  or 
injury  to,  com^tnercial  vehicle, 
4—13S0  (case  p.  1344) . 


REPAIRS. 

Mechanic's  lien  for,  see  Mechanics' 
Liens. 

Effect  of  nonhahitahtUty  of  leased  dwell' 
ing  or  apartment  because  of  tt>ant  of 
repair.     4—1472, 


REPEAL. 

Of  statute,  see  Statute. 


-♦-^ 


REPETITION. 


Of  instructions,  see  Trial. 


#♦» 


REPLEVIN. 

Treating  as  surplusage  finding  as  to  title 
to  property.    4-128. 

Cure  by  stipulation  of  the  parties  of  er- 
ror in  decree  finding  title  in  replevin. 
4-128. 

♦-•-♦ 


REPUTATION. 

Abandonment  of  leased  dwelling  or 
apartment  becaune  of  former  ill  re- 
pute of  premises,     ^—t-iSO, 


^♦» 


RESCISSION. 

Of  contracts  generally,  see  Contracts. 
Of  sale,  see  Sale. 

Of  land  contract,  see  Vendor  and  Pur- 
chaser. 
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In  will,  see  Wills. 


RES  JUDICATA. 

Former  jeopardy  as  a  bar,  see  Criminal 

Law. 
In  general,  see  Judgment. 


RESTAURANTS. 

Presumption  of  negligence  front  foreign 
substance  in  food  served  in.  4^-1 569, 


Violation  of,  as  serious  and  uHlful  ntis^ 
conduct  of  entplotfce,  barring  recov- 
ery  under  WorJcnt€n*s  CompensQ' 
tion  Act,     4^118, 

Of  decision  on  appeal,  see  Appeal  and 

Error. 
Of  decision  generally,  see  Courts. 


#•» 


RUNAWAY. 


See  Horses. 


RE8UI.TING   TRUST. 


Parol  evidence  to  establish,  see  Trusts. 


#•» 


RETAINING  JURISDICTION. 

In  equity,  see  Equity. 


Master's  duty  to  provide,  see  Masts 
AND  Servant. 

Failure  to  u«e,  am  serious  and  wtlpA 
misconduct,  barring  recovery  under 
Worlcm^n's  Compensation  AeL 
4^121   (case  p.  107) . 


#•» 


-4-^ 


RETROSPECTIVE  I^WS. 

Retroactive  operation  of  treaty.  4^1379, 


REVERSIBLE  ERROR. 


/itee  Appeal  and  Error. 


REVIEW. 

Of  justice's  judgment,  see  Justice  op  the 
Peace. 


Oonviction  of  robbery  as  bar  to  subse- 
quent prosecution  for  murder  done 
in  the  perpetration  of  the  robbery. 
4-695. 


ROYALTIES. 

Rights  of  mortgagor  and  mortgagee  as  to 
royalties  accruing  under  mining  lease. 
4-1396. 


Divisibility  of  contract,  see  Contracts. 
Sale  as  fraud  on  creditors,  see   FEAU^ 

ULBNT  Conveyances. 
Judicial  sale,  see  Judicial  Salb. 
Seller's  liability  for  injury  by  defects  is 

things  sold,  see  Nbgligengb. 

Passing  of  title;  delivery. 

When  goods  remaining  in  cui^ody  ff 
seller  or  some  third  person  deetsfi 
to  have  been  received  by  buyer  uith- 
in  exception  to  statute  of  froMdA. 
4^902   (case  p.  897). 


Effect  of  delivery  and  acceptance  of  prop- 
erty sold  to  take  the  contract  out  of 
the  statute  of  frauds.     4-897. 

What  constitutes  delivery  which  will  t^ 
contract  out  of  statute  of  frauds.  ^ 
897. 

Sufficiency  of  proof  of  delivery.     4-897. 

Aeeeptaace. 

What  constitutes  acceptance  of  persoBaltr 
of  goods  purchased  which  will  take 
contract  out  of  statute  of  frauds 
4-897. 

Offer  of  buyer  to  sell  goods  which  he  has 
contracted  to  purchase  as  an  accept- 
ance thereof.     4-897. 

Sufficiency  of  proof  of  acceptance.   4-^T. 

Question  for  jury  as  to  acceptance. 


Heavy  italic  tifpe  is  used  for  Bttnotattonsi  ronian  type  for  enses. 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1771 


Effect  of  purchaser's  right  to  rescission, 
of  stipulation  in  contract  that  notice 
of  defects  shall  be  given  within  six 
days  and  use  of  article  after  expira- 
tion of  six  days  shall  be  conclusive 
evidence  of  acceptance.    4-1434. 

Warranty. 

Rescission  for  breach  of,  see  infra. 

Effect  of  limited  warranty  clause  on 
divisibility  of  contract.     4:^ltt4S, 

Riglits  and  remedies  of  parties. 

Refusal  to  submit  immaterial  questions 
to  jury.    4-1434. 

Refusal  to  submit  to  Jury  question  wheth- 
er tender  by  purchaser  was  made 
within  reasonable  time  where  delay 
in  making  tender  resulted  from  re- 
quest of  seller.    4-1434. 

^  resoisslon* 

Effect  of  failure  to  tender  property  re- 
ceived on  right  to  rescind.    4-1561. 

Right  of  purchaser  rescinding  for  breach 
of  warranty  to  recover  actual  dam- 
ages sustained  by  reason  of  the 
breach.    4-1434. 

Effect  on  purchaser's  right  to  rescission, 
of  stipulation  in  contract  that  no- 
tice of  defects  shall  be  given  within 
six  days  and  use  of  article  after  ex- 
piration of  six  days  shall  be  conclu- 
sive evidence  of  acceptance. 


SAILORS. 

Eftect  of  statute  restricting  right  to  re- 
move from  otBce  honorably  Hi<^charGred 
sailors  on  right  to  abolish  the  office. 
4-193. 


SSALEB   nCSTRITMENT. 

Personal  Uahility  to  other  party  to  eon* 
tract  of  partner  who,  tcithout  iiw- 
thority,  affixes  firm  name  to  sealed 
instrument,    4^260. 


SECONDARY  EVIDENCE. 


See  Evidence. 


SECURITY. 

On  appeal,  see  Appeal  and  Erbob. 


SEDIFCmON. 

Husband's  right  of  action  for  seduction 
of  wife.    4-562. 


SEIZURE. 

See  Levt  and  Seizure. 


SERIOUS     AND     WlLfUlj     IHSCON- 

DUCT. 

Of    employee    barring    recovery    under 
Worlcmen's    Compensation    Act,    see 

WOBKMEN'8    G0IIFBN8AT10N. 


SERVANT. 

See  Master  and  Servant. 


SANITARY  CONDITION. 

Statements  as  to  sanitai*y  condition  of 
leased  dwelling  or  apartment  as  a 
warranty,    4^1469. 


♦*- 


SERVICE. 

Of  process,  see  Writ  and  Process. 


SANITY. 

See  Incompetent  Persons. 


SET-OFF  AND  COUNTERCLAIIC 

As  affecting  rule  as  to  part  payment  of 
a    iiqttidated   and   undisputed   debt, 
(case  p.  471). 


SATISFACTION. 

Accord  and  Satisfaction. 


SCIENTER. 

necessary  element  of  offen«»e  which  Is 
inalum  prohibitum.    4-1535. 


SEXUAIi  OFFENSES. 

By  one  spouse  with  or  against  third  per^ 
son  as  a  crime  against  other  spouse 
within  statute  relating  to  compe- 
tency  of  husband  or  wife  as  witness 
against  the  other.  4^1069  (case  p. 
1006). 


The  dash  in  eaeh  citation  stands  tor  A.If.R. 
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SHOOTING  OAUXBT. 

As  a  nuisance.    4-731. 

Letting  of  dilapidated  building  for  a 
shooting  gallery  as  proximate  cause 
of  injury  to  bystander  by  a  bullet. 
4-731. 


«♦-•- 


SICKNESS. 

Insurance  against,  see  Insurance. 


-♦«»- 


SIDETRACKS. 

See  Spur  Tracks  and  Sidings. 


SIGNALS. 

See  Automatic  Signals. 


«♦-•- 


SOFT  DRINKS. 


See  Beverages. 


Refusal  to  permit  vendor  to  enforce  con- 
tract where  his  title  was  evidenced  by 
deed  with  name  of  grantee  blank  and 
he  seeks  to  furnish  this  deed  to  his 
purchaser  to  avoid  demands  of  his 
creditors.     4-400. 


Question  for  jury  as  to  whether  excessive 
speed  of  automobile  was  the  cause  of 
its  overturning.    4-1235. 

Driving  automobile  at  unsafe  rate  of 
speed  as  showing  that  injury  by  over- 
turning of  the  car  was  not  an  ac- 
cident within  meaning  of  insurance 
policy.    4-1235. 


#•» 


SPEEDY  TRIAI.. 

Right  of  accused  to,  see  Criminal  Law. 


■»•» 


8FORTS. 

Sunday  sport,  see  Sunday. 


#•» 


SOI.DIERS. 

Eifect  of  statute  restricting  right  to  re- 
move itom  office  honorably  discharged 
soldiers  on  right  to  abolish  the  office. 
4-193. 


^#»- 


SPECIAL  BONB. 

LUihility  on  general  fronrZ  of  public  of' 
peer  for  acts  covered  hy  special 
honiJ,     ^-1431   (case  p.  1428). 


SPUR   TRACKS  ANB   SHIIHGB. 

Specific  performance  of  cotUract  by  rmU" 
road  company  to  huild  or  maintain. 
4^529   (case  p,  522), 


♦♦ 


STALE  BEICANIMS. 

See  Limitation  of  Actions. 


#•» 


SPECIFIC   PERFORMANCE. 

Maxim f  **IIe  who  comes  into  equity  must 
come  with  clean  hands'*  as  basis 
for  refusal  of  specific  performance. 

Specific  performance  of  land  contract 
where  there  is  a  deed  hlanU  as  to 
grantee  in  chain  of  title.  4^40S 
(ease  p.  400). 

Specific  pevformance  of  contract  hy 
railroad  company  to  build  or  main^ 
tain  sidetraclcSf  extoision,  or  branch 
line.     4-529   (case  p.  522). 

Of  oral  contract,  effect  of  part  perform- 
ance.   4-522. 


STATE. 

Poiver  of  eminent  domain  over  propertf 
of  the  United  States.  4^54:S  (emte 
p.  5:i5). 

Itclation  of  treutif  to  statf  and  Vedcfd 
law.t  4—1377    (case  p.  1372). 

Effect  of  enactment  reserving  to  tlie 
states  all  powers  not  gi'anted  to  the 
Federal  government.     4-1669- 


STATE*S  ATTORNET. 

See    District   and   Prosecuting 

NEYS. 
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STATIONERa*  BI.ANK. 

Validity  of  holographic  teill  drawn  an. 
4-731    {case  p.  7.97;. 


#•» 


STATIONS. 

Carrier's  duty  as  to,  see  Carriers. 


STATUTE  OF  FRAUDS. 

In  general,  see  Contracts. 
As  to  parol  trust,  see  Trusts. 


Repeal. 

Effect  of  act  of  Congress  of  May  11, 1898, 
as  to  rights  of  vr&y  over  public  lands, 
to  supersede  act  of  1896  pr  reinstate 
Revised  Statutes,  §§  2389,  2340.  4-535. 


Liability  of  stepfather  for  support  of  in^ 
fant.     4-704. 


8TIFUULTION. 

Curing  error  in  decree  by  stipulation  of 

the  parties.     4-128. 
Refusal  to  set  aside.     4-1372. 


STATUTE   OF  UMITATIONS. 

See  Limitation  of  Actions. 


#»» 


'^^ 


STATXTTES. 


In  general. 


Conflict  between  treaty  and  state  or 
Federal  statute.    4^1382. 

Conflict  between  state  statutes  and  munic- 
ipal ordinances.    4-1480. 

VaUdity. 

General  rule  as  to  upholding  statutes. 
4-1540. 

Effect  on  validity  of  law  of  probability 
that  some  innocent  person  may  suf- 
fer.    4-1535. 

Right  to  raise  question  of  constitutionality 
of  statute  under  which  process  was 
issued  in  action  for  abuse  of  process. 
4-225. 

Construction. 

** Devise^*  or  ** devisee**  in  statute  as  <n- 
cluding  **leoacy**  or  **legatee,**  or 
vice  versa,     4—246   (cases  pp.  288, 

241), 

Power  of  courts  to  change  statute  by  con* 
struction.     4-241. 

Contemporaneous  and  practical  construc- 
tion.    4-368. 

Rule  of  ejusdem  generis.    4-225. 

Technical  words  and  phrases.     4-241. 

Presumption  that  word  was  used  in  com- 
mon law  sense.     4-241. 

Construing  Federal  Rail  Control  Act  as 
authorizing  bringing  of  action  against 
carrier  corporation  during  period  of 
Federal  control.    4-1635. 

Liberal  construction  of  statute  making  al- 
lo^wance  to  widow  out  of  husband's 
property.    4-238. 


STOCK  AHD  STOCKHOLDERS. 

In  corporation,  see  Corporations. 


^»» 


STOIiEN  PROFBRTT. 

Receiving,  see  Receivino  Stolen  Prop- 
erty. 


STORAGE. 

By  warehouseman,  see  Warehousemen. 

storage  charges  while  awaiting  repairs 
as  element  of  damage  for  injury  to 
commereial  vehicle,     4^X804* 


STREET  RAILWAYS. 

As  carriers,  see  Carriers. 


STRICT  CONSTRUCTIOH. 

Of  statute^  see  Statutes. 


SUBROGATIOH. 

Right  to,  of  one  with  unclean  hands,  see 
Equity. 

Right  of  surety  on  warehouseman's  bond 
to  he  subrogated  to  rights  of  owner 
of  property  stored  as  against  third 
person,    4S18   (case  p.  610), 

Object  of  subrogation.     4-510. 

Right   to,   where   equities   are   equal   or 

rights  not  clear.    4-510. 
Right  of  surety  to.     4-510. 


The  dash  in  eaeh  citation  stands  for  A.L.R. 
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TRAK8FCR  TAX. 


See  TAXES. 


^»» 


TREASURER. 

Liability  on  bond  of,  see  Bonds. 


TREATIES. 

l!etaiio7i  of  treaty  to  state  and  Federal 
;        law.  ^^-1377  (case  p.  1872). 

Effect  of  treaty  on  taxation  of  nonresident 
aliens.    4-1372. 


TRESPASS.* 

On  public  land;  duty  to  account  for  usp 
and  occupation.     4-535.  ' 


#•» 


TRIAL. 

In  seneraL 

Sufficiency  of  objection  or  exception  to 
instruction,  see  Appeal  and  £rror. 

Continuance,  see  Continuance  and  Ad- 
journment. 

In  eminent  domain  proceeding,  see  Em- 
inent Domain. 

As  to  jury,  see  Jury. 

As  to  stipulations,  see  Stipulations. 

As  to  witness,  see  Witnesses. 

When  trial  is  concluded.     4-618. 
Discharge  of  jury.     4-1256. 
Duty  of  juror  to  follow  instructions  as  to 
the  law.    4-160. 

Argument  pr  coxidiiot  of  eonnsel. 

Withdrawal  of  juror  because  of,  see  infra. 
Prejudicial  error  in,  see  Appeal  and  Er- 
ror. 
As  ground  for  new  trial,  see  New  Trial. 

Cure  of  error  in.    4-409. 

Withdrawal  of  juror. 

Withdrawal  of  jury  and  continuance  of 
case  for  abuse  of  witness  by  counsel 
4-409. 

What  may  be  oonsidered  by  Jury. 

In  determining  damages  to  be  awarded 
merchant  for  wrongful  dishonor  of 
check.    4-940. 

Qnestions  for  Jnry. 


Refusal  to  submit  to  jury  question  wheth- 
er tender  by  purchaser  was  made 
within  reasonable  time  'where  delay 
in  making  tender  resulted  from  re- 
quest of  seller.    4-1434. 

Issues  upon  which  the  evidence  is  contra- 
dictory.    4-478. 

Credibility  of  witness.    4-1480. 

Right  to  accounting.     4-4. 

Question  of  delivery  and  failure  of  con- 
sideration of  note.    4-167. 

Questions  of  sale,  delivery  and  accept- 
ance sufficient  to  take  contract  out  of 
statute  of  frauds.    4-897. 

Modification  of  contract.     4-1166. 

^  oanse. 

Proximate  cause.     4-478. 

Question  whether  excessive  speed  of  anto 

mobile  was  the  cause  of  its  overtom- 

ing.    4-1236. 

—  reasonableness. 

Reasonable  time  for  presentment  of  nou 
taken  after  maturity.     4-760. 

'Reasonable  time  for  presentation  of  fataJr 
check  for  payment.     4-876. 

—  insnranoe  matters. 

Voluntary  exposure  of  insured  to  danger. 
4-1236. 

—  aiegllgemoe. 

lAahility  of  ffratuUous  baUee  as  qintP- 
tion  for  court  or  futjf.  4^1214 
(case  p,  IISS). 

Negligence  of  carrier  in,  leaving  sfticr 
heHoeen  station  plaltforvn  and  ettrK 


Gross  negligence.    4-1185. 

Negligence  as  to  condition  of  higfavaj. 
4-409. 

Negligence  of  railroad  company  at  cross- 
ing as  question  for  jury  where  er- 
dence  as  to  whether  signals  were  giv- 
en at  crossing  is  conflicting.    4-1344. 

—  eontrlbntory  negUgenoe. 

At  railway  crossing.    4-1344. 
Of  pedestrian  killed  by  falling  into  wash- 
out in  highway.    4-409. 

Direction    of   verdict;    peremptory  ia- 
■tr  notions. 

Bules  of  decision  on  appeal  from  ven&t 

based  on  peremptory  instruction,  see 

Appeal  and  Error. 
Waiver  of  cure  of  error  in,  see  Apkal 

AND  Error. 
Prejudicial  error  as  to,  see  Appsal  aV 

Error. 

Instrnctiona. 

Duty    of    jury    to    follow    in8tnictiii& 
4-160. 


Quiftition  for  jurtf  a8  to  serious  and  wiU  —requests  and  answers  generally. 

ful  misconduct  of  emploifce  within  Effect   of  requested    instruction  that  a 
meaning  of  Workmen* 8   Compcnaa-  all   the   evidence   judgment  must  le 

tion  Act.    4^127.  directed  for  defendant,    4-1190. 
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Instructions  which  are  mere  repetition  of 
those  already  ^ven.     4-1509. 

—  on  wkat  matters  necessary  or  proper. 

Limiting  to  issues  or  proof.  .  4-478,  1509. 

Refusal  of  instruction  submitting  immate- 
rial questions  to  jury.     4-1434. 

Failure  to  instruct  upon  issues  not  raised 
by  the  pleadings.     4-731. 

Ignoring  issues  which  are  in  the  case  and 
supported  by  evidence.     4-1235. 

Right  of  one  voluntarily  appearing  before 
the  grand  jury  investigating  charges 
against  him  to  instruction,  on  subse- 
quent prosecution  for  perjury,  that 
his  testimony  before  the  grand  jury 
20uld  not  be  considered  unless  free- 
ly and  voluntarily  given.    4-1308. 

Instruction  in  murder  case  that  mere 
presence  at  time  of  murder  was  not 
sufficient  to  justify  conviction.  4-1509. 

Instructing  jury  that  damages  must  be 
apportioned  in  accordance  with  their 
findings    respecting   the   title   where 

Question  of  title  arises  between  con- 
emnor  and  condemnee.  4-619. 
Charge  on  circumstantial  evidence  in 
prosecution  for  abortion  where  pros- 
ecuting witness  testifies  fully  as  to 
conduct  of  accused.  4-347. 
Duty  to  state  distinction  between  gross 
and  ordinary  negligence.    4-1185. 

»on  evidence  and  fact*. 

Assumption  of  fact.    4-1509. 

^correctness  of  instrnctions. 

Waiver  of  cure  of  error  in,  see  Appeal 

AND  Error. 
Reversible  error  as  to,  see  Appeal  and 

Error. 

Sufficiency  of  objection  to.    4-478. 

Questioning  instructions  for  first  time  on 
appeal.    4-1166. 

Duty  of  court  defining  accident  and  ac- 
cidental means  in  action  of  insurance 
policy,  to  illustrate  by  specific  in- 
stances what  is  not  within  the  scope 
of  the  definition.     4-1235. 

Right  of  accused  to  complain  of  instruc- 
tions when  his  rights  were  not  prej- 
udiced thereby.     4-347. 

m 

Findings  by  conrt. 

Review  of  on  appeal,  see  Appeal  and  Er- 
ror. 

Verdict  or  findings  of  Jury* 

Direction  of,  see  supra. 
Excessive  verdict,  see  Damages. 
Judgment    notwithstanding    the    verdict, 
see  Judgment. 


TROVER. 

Attachtnent    for    goods    or    money    con* 
verted.     4—832   (C€ise  p,  828). 


Conversion  by  delivery  to  stranger  of 
property  bailed.    4-1190. 

Loss  of  diamond  by  one  to  whom  it  was 
delivered  for  gratuitous  appraise- 
ment as  a  conversion.    4-1190. 

Not  every  parting  by  bailee  with  posses- 
sion of  thing  bailed  works  a  conver- 
sion.    4-1192. 


-#-•- 


TRUSTS. 

Limitation  of  actions  as  to,  see  Limita- 
tion OF  Actions. 

As  in  violation  of  rule  agatnst  perpetui- 
ties, see  Perpetuities. 

Breach,  of  trtiHt  €is  basis  for  application 
of  tnttxinif  **Ue  who  conies  into 
equity  tnust  come  with  clean  hands.** 
4-83. 

Parol  evidence  to  establish  resulting  trust. 

4-156. 
Parol  trust  in  personal  property.    4-4. 


♦  ♦» 


UNCERTAINTT     AND     INDEFINITE- 

NESS. 

Indefiniteness  of  order  for  production  of 
books  and  papers.     4-619. 


UNCLEAN  HANDS. 

Coming  into  equity  with  unclean  hands, 
see  Equity. 


-♦-^ 


UNDERTAKING. 

On  appeal,  see  Appeal  and  Erbor. 


UNDUE  INFLUENCE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
In  execution  of  will,  see  Wills. 


"♦-^ 


UNITED  STATES. 

Estoppel  of,  see  Estoppel. 
Public  lands  of,  see  Public  Lands. 
Federal    control   of    public    utilities,    see 
Public  Service  Corporations. 

state  power  of  eminent  domain  over 
property  of  Uie  United  States.  4—S47 
(case  p.  S35)» 


Tbe  dash  In  eaeli  citation  stands  for  A.L.R. 

4  A.L.R.— 112. 
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Binding  effect  on  government  of  judgment 
against  railroad  under  its  control 
without  its  consent.    4-1635. 

Right  to  make  United  States  a  party 
without  its  consent  to  proceeding  to 
regulate  rates  of  telephone  company 
under  Federal  control.    4-1662. 

Implied  consent  by  Federal  government  to 
be  made  a  party  to  a  proceeding  to 
regulate  rates  of  telephone  company 
under  Federal  control.     4-1662. 


^•» 


USE  AND  OCCUPATION. 

Duty  of  trespasser  on  public  land  to  ac- 
count for.    4-536. 


VAX.UE. 

Evidence  as  to,  see  Evidence. 


^♦» 


Mea8\ire  of  damages  for  desiruoUon  of, 
or  injury  to,  commercial  vehicHea, 
^-iaSO  (casep,  1344), 


VENDOR  AND  PURCHASER. 

In  general. 

Time  for  performance  of  land  contract, 
see  Contracts. 

Conveyance  by  ward  to  guardian,  see 
Guardian  and  Ward. 

Sale  of  infant's  land,  see  Infants. 

Rights  and  duties  of  purchasers  at  judi- 
cial sale,  see  Judicial  Sale. 

Lien  for  improvements  ordered  by  veil- 
dee,  see'  Mechanics'  Liens. 

Specific  performance  of  contract  of  sale, 
see  Specific  Performance. 

Imputation  to  vendee  of  lenowledge  of 
facts  of  attorney  employed  hy  hoth 
parties.     4^1612. 

Action  for  dam^tges  against  signing 
spouse  for  breach  of  contract  to  con^ 
vey  homestead  signed  by  one  spotise 
only,     4^1372    (ease  p.   1266). 

Payment  of  pnrekate  money. 

When  consideration  for  conveyance  be- 
comes due.    4-811. 

Duty  of  vendee  to  tender  purchase  price 
where  vendor  has  not  complied  with 
undertaking.     4-811. 

Defeot«  in  title. 

Rescission  because  of,  see  infra. 
Specific  performance  in  case  of  doubtful 
title,  see  Specific  Performance. 


Rescission. 

Necessity  and  effect  of  notice  of  reitois* 
sion  before  the  party  can  be  placed 
in.  tie  fault  as  to  time  for  jtcrforni' 
ance  of  co^itraet.     4-^23. 

Waiver  of  right  to  rescind.    4-804. 

Rescission  for  failure  to  furnish  abstract 
of  title.    4-811. 

Waiver  of  right  to  rescind  contract,  for 
failure  of  vendor  to  have  title  per- 
fected at  time  provided  for  perform- 
ance.   4-804. 

Right  of  vendee  to  allowance  for  improve- 
ments on  rescission  because  of  vend- 
or's default.    4-811. 

Rights  of  parties  as  to  third  persons; 
bona  fide  purchasers. 

Eifect  of  recording  laws,  see  Records  and 
Recording  Laws. 

Quitelaim  deed  by  one  from  whom  a  war* 
ranty  deed  was  secured  by  another 
through  fraud.    4-9. 

Right  of  bona  fide  purchaser  to  whom  con- 
veyance was  made  while  grantor  was 
intoxicated.    4-9. 

Notice  of  facts  putting  on  inquiry. 
4-1570. 

Right  of  subsequent  grantee  with  notice 
to  set  aside  prior  deed  alleged  to  have 
been  secured  from  the  common  grant- 
or by  fraud.    4-9. 

♦-•-♦ 


VEKUE. 

Validity  and  effect  of  orders  of  director 
general  of  railroads  as  to  county  and 
district  where  suits  against  carriers 
under  Federal  control  must  be 
brought.     4—1639, 


VERDICT. 

Excessive  verdict,  see  Damages. 
Judgment  notwithstanding  the  verdict. 

Judgment. 
In  general,  see  Trial. 


VERKIN. 

yonhabitability  of  leased  d%M>€lling  or 
apartment  because  of  presence  of. 
4-1475. 


#  •» 


VESTED   RIGHTS. 

See  Constitutional  Law. 


Heavy  italic  type  is  used  for  annotations;  roman  type  for  cases. 
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VETERANS. 

Elfect  of  statute  restricting  right  to  re- 
move veteran  from  office  on  right  to 
abolish  the  office.    4-193. 


^•» 


VICIICAOE. 

Right  to  trial  by  jury  of  the  vicinage,  see 

JUKY. 


^•» 


VIEW. 

Oceurrenees  durino  fh  view  as  warrant* 

^mg  the  jury^s  discharge  withtmt  let' 

ting   in   ptean    of    former    jeopardy 

•upon     subsequent     trial.       ^-^1260 

(case  p,  1250). 

Purpose  of.    4-1256. 

Necessity  of  presence  of  accused  at  view. 

4-1256. 
Reversible  error  in  permitting  evidence  to 

be  received  during.    4-1266. 


WAR. 

Effect  of  war  07i  Federal  control  of  pub- 
lic utilities,  4^1  eso  (case  pp. 
1323,   1035,    1059,    1002,   10O9) . 

Power  of  Congress  to  confer  upon  Presi- 
dent authority  to  take  over  and  oper- 
ate telephone  and  telegraph  systems 
as  war  emergency  measure.     4-1623. 


«•«•- 


-♦-»■ 


WAREHOUSEMEN. 

Right  of  surety  on  warehouseman's  bond 
to  be  subrogated  to  rights  of  owner 
of  property  stored,  as  against  third 
person.    4^5 IS  (case  p.  510) . 

Constructive  notice  to  purchaser  from 
warehouseman  that  vendor  was  only 
a  bailee.    4-510. 

Sufficiency  of  evidence  that  purchaser 
from  warehouseman  brought  in  good 
faith  and  without  notice  of  vendor's 
lack  of  ownership.    4-510. 

Right  of  surety  on  warehouseman's  bond 
as  against  purchaser  for  value  from 
warehouseman  of  grain  wrongfully 
sold.    4-510. 


VIOI.ATION  OF  IJLW. 


n 


As  basis  for  application  of  tnaxim, 

tcho  eomes  into  equity  must  come 
ufith  clean  hands."    4^104, 

Right  of  private  party  to  move  for  man- 
damus to  prevent.    4-374. 

Stipulation  in  accident  insurance  policy 
that  it  shall  not  cover  disability  or 
loss  resulting  from  violation  of  law. 
4-1235. 


♦  •» 


VOI.U1ITARY  EXPOSURE. 

Insured  to  danger,  see  Insubancb. 


WAIVER. 

Of  defect  in  transfer  of  case  on  appeal, 

see  Appeal  and  Error. 
Of  assignments  of  error,  see  Appeal  and 

Error. 
Of  error  in  trial  court,  see  Appeal  and 

Error. 
Of  time  fixed  for  performance  of  contract, 

see  Contracts.    • 
Of  right  by  accused,  see  Criminal  Law. 
By  insurance  companies,  see  Insurance. 
Of  defects  in  pleading,  see  Pleading. 
Of    right   to   rescind    land    contract,    see 

Vendor  and  Purchaser. 


WARNING. 

Duty  to  give  to  servant,  see  Master  and 
Servant. 

Duty  of  physician  or  surgeon  to  tvartt 
or  instruct  nurse  or  attendant. 
4r~1527   (case  p.  1524) . 

Failure  to  warn  passenger  of  danger 
plainly  visible.     4-283. 


» • » 


WARRANT. 

Judgment  in  action  on  indebtedness  as  bar 
to  subsequent  action  upon  warrant 
issued  for  indebtedness.    4-1170. 


'♦^ 


WARRANTY. 

On  sale  of  personal  property,  see  Sale. 


WATER  BUGS. 

yonhabitability  of  leased  dwelling  or 
apartment  because  of  presence  of. 
4-1475. 
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AMERICAN  LAW  REPORTS,  ANNOTATED. 


L4  ALR. 


WATERS. 

Right  of  pi*operty  otimer  to  repel  or  i*e- 
ntove  flood  water  frotn  building, 
4^1104  (case  p,  109S). 


^•» 


WATER   SUPPLY. 

Public  water  supply  generally,  see  Wa- 
ters. 

Nonhahitahility    of    leased    dwelling    or 
apartment    because    of    failure    of. 


-♦-•- 


Steam  whisUe  as  a  nuisance, 
(case  p.  134:1), 

Fright  of  horses  by.    4-1341. 


4:^134:3 


#•» 


WIDOW. 

* 

Allowance  to,  out  of  husband's  estate,  see 
Executors  and  Administrators. 

Election  between  legacy  and  dower,*  see 
Wills. 


♦  •» 


WIItFUL  MISCONBUCT. 

Of  employee  barring  recovery  under 
Workmen's  Compensation  Act,  see 
Workmen's  Compensation.- 


#•» 


WILLS. 

As  to  perpetuities,  see  Perpetuities. 

Ezeontlon. 

Necessity  of  complying  with  statutory  re- 
quirements.   4r-727. 

Undne  inflnenoe. 

Presumption  of,  where  fiduciary  relation 

existed    between    testator   and   chief 

beneficiary  of  will.    4-975. 
Directing  verdict  in  will  contest  where 

there  is  evidence  tending  to  establish 

undue  influence.    4-975. 

Contest. 

Admissibility  of  letters  of  testator  to  in- 
validate will.    4-975. 

Admissibility  of  letters  written  by  testa- 
tor to  contestant  of  his  will  to  show 
friendly  relation  between  parties.  4- 
975. 

Evidence  of  attesting  witnesses  as  to  who 
prepared  the  will.    4-976. 


Directing  verdict  in  will  contest  where 
there  is  evidence  tending  to  establish 
undue  influence.     4-975. 

Holosraphio  wilL 

Validity  of  holographic  wOl  drawn  on 
stationer's  blank,  4^731  (ease  p. 
727). 

Power  of  court  to  substitute  its  judgment 
for  that  of  legislature  as  to  essen- 
tials of  holographic  will.    4-727. 

Devise  and  legacy. 


it 


Devise"  or  *'devisee"  in  sttUute  as  iti- 
cluding  **legacy"  or  "legatee,**  or 
vice  versa.  4-^246  (case  pp.  2S8, 
241) . 


Applying  to  personal  property  word  ''de- 
vise" as  used  in  statute  as  to  amonDt 
of  property  that  may  be  devised  by 
a  married  person  to  one  other  than 
husband  or  wife.     4-238. 

Effect  of  wife's  election  not  to  take  under 
will  on  husband's  power  to  devise 
half  his  property  to  persons  other 
than  his  wife.    4-238. 

—  residuary  elanse. 

Effect  of  residuary  clause  to  carry  all 
reversionary  as  well  as  contingent 
interests  in  property  not  otherwise 
disposed  of.    4-1245. 

—  vested  iaterest. 

Time  of  vesting.    4-1245. 

—  eleetion. 

Effect  of  election  to  take  under  wOl  oit 
right  of  widow  to  fixed  statutory  o/- 
lowance,  or  alloumnce  far  smppoii* 
4r-^01  (case  p.  3S7) . 


WITHDRAWAXi^ 


Of  juror,  see  Trial. 


^-^ 


WITN£SS£8. 

In  general* 

Attesting  witness,  see  Attesting  Wit- 
ness. 

Discovery  by,  see  Discovery  and  Inspec- 
tion. 

Abuse  of  witness  by  counsel  as  grenud 
.    for    new    trial    or    reversal,      4r-4J4 
(cam*  p.  409) . 


Heavy  italio  type  is  nsed  for  annotations;  roman  type  for  eases. 
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GoBftpetency. 

Effect  of  witness  qualifying  his  testi' 
many  tcith  *'I  think,"  **I  believe,*' 
or  the  like,  when  expressing  thereby 
indistinct  observation  or  recoUeC' 
ti€ni.    4^979  (ease  p,  075). 

SextuU  offense  by  one  spouse  tiMh  or 
against  third  person  as  a  crime 
against  other  spouse  tcithin  statute 
rioting  to  eompetency  of  husband 
or  uHfe  as  toitness  against  other, 
4^10e9  (case  p.  lOOO) .      . 


Trial.    4-613. 
Vicinage.    4-1509. 


Eaaaiinatlon^ 

Right  of  insurance  agent  testifying  to  his 
personal  knowledge  of  loan  provisions 
in  policies  to  refresh  his  memory  by 
reading  from  manual  used  by  insur- 
ance agents.    4-886. 

—  eroaa^eTamlnatlon. 


Abuse  by  counsel  of  witness  during  ex- 
amtnation  as  ground  for  new  trial 
or  reversal. 


Permitting  defendant,  during  cross-exami- 
nation of  plaintiff,  to  make  him  his 
own  witness.    4-128. 

PrlTilege. 

Making  failure  of  one  who  secured  credit 
by  statement  purporting  to  be  found- 
ed on  his  books,  to  produce  the  books 
on  demand,  prima  facie  evidence  of 
fraud,  as  violation  of  rule  protecting 
person  from  being  a  witness  against 
himself.    4-463. 

CrediMUty. 

As  question  for  Jury;  see  Trial. 

Of  witness  deserting  to  other  side  of  case. 

4-32. 
Where   truth    is   made   to   depend   upon 

pecuniary  interest  of  witness  who  has 

no  interest  in  the  subject-matter  of 

the  suit    4-32. 


WOMEN. 


As  grand  jurors.    4^152  (case  p.  140) 


#•» 


WOKK  AHB  UkBOB. 

On  Sunday,  see  Sunday. 


#•» 


WORKMEN'S  COMPENSATION. 

In  general. 

Construing  act  as  a  whole.    4-107. 

Indulging  presumptions  in  favor  of  those 
for  whose  protection  the  act  was  in- 
tended.   4-107. 

Burden  of  proving  facts  constituting  bar 
to  recovery.     4-107. 

What  suflficient  to  defeat  award  for  in- 
juries.   4-107, 

What  injuries '  are  .  within  act. 

Injury,  to  employee  not  using  walk  pro- 
vided for  exit  as  one  arising  out  of 
and  in  the  course  of  emplo3nnent. 
4-113. 

^serions  and  wilfnl  misoondnot  of 
employee. 

Serious  and  wilful  misconduct  of  em- 
ployee as  bar-  to  compensation. 
4r-'lie  (cases  pp.  t07,  113)  . 

Passing  between  standing  cars.    4-113. 
Failure  to  use  safety  appliances.     4-107. 

Revie'w  of  findings  of  coniniission. 

Sustaining  finding  if  there  is  any  evidence 
reasonably  tending  to  support  it. 
4-107. 


#•» 


WRIT  AND  PROCESS. 

Abuse  of  process,  see  Abuse  of  Process. 

Service  of  process  in  actions  against 
public  utility  under  Federal  c€yntrol, 
4-1715. 

Mandamus  to  compel  judge  to  take  juris- 
diction upon  service  of  process  which 
he  has  decided  to  be  insufficient.  4-603. 


WORDS   AND  PHRASES. 

Bequeath.     4-241. 

("ontemplation  of  death.    4-1523  note. 

Criminal  conversation.     4-562. 

Devise.    4-238,  241 ;  4-246  note. 

Devise.     4-238,  241;  4-246  note. 

Gross  negligence.    4-1185;  4-1200  note. 

Jurisdiction.    4-572.    . 

Mesne.    4-1669. 

Negligence.    4-1185. 

Proximate  cause.     4-731. 

Serious  and  wilful  misconduct.  4-116  note. 


WRITINGS. 

Best  and  secondary  evidence  of  contents 
of,  see  Evidence. 


"♦-•- 


*  WRIT    OF    INQUIRY. 

Delay  in  execution  of,  as  ground  for  re- 
versal.   4-886. 


The  dash  in  each  citation  stands  for  A.L.R. 
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